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MALICIOUS  PROSECUTION 


I.  DEFINITION. 

Malicious  prosecution,  regarded  as  a  remedy,  is  a  distinctive  action  ex  delicto 
loi  the  recovery  of  damages  to  person,  property,  or  reputation,  shown  to  have 
proximately  resulted  from  a  previous  civil  or  criminal  proceeding,^  which  was 
commenced  or  continued  without  probable  cause,  but  with  malice,  and  which  has 
terminated  unsuccessfully.^  Regarded  as  a  specific  tort,  it  is  the  wrong  so  com- 
mitted.^ The  term  is  also  sometimes  used  as  the  name  of  the  original  judicial 
proceeding.^ 


1.  Malicious  prosecution  is  not  limited  to 
criminal  suits. —  Haves  X/.  Union  Mercantile 
Co.,  27  Mont.  264,  276,  70  Pac.  975.  See  also 
in-fra,  IV,  D,  1.  But  see  Bear  v.  Marx,  63  Tex. 
298,  300,  where  it  is  said  that  the  term 
*'  malicious  prosecution,"  as  ui^ed  ii^  Tex.  Rev. 
St.  art.  302,  limiting  the  right  of  a  party  to 
bring  an  action  for  malicious  prosecution,  re- 
fers only  to  criminal  proceeding,  and  not  to 
a  prosecution  as  involved  in  a  civil  action. 
And  compare  Ahem  v.  Collins,  39  ]Mo.  145, 
150,  where  it  is  said:  "Malicious  arrest 
ought  not  to  be  confounded  with  malicious 
prosecution.  It  is  true  that  the  mode  of 
proceeding  for  both,  previous  to  the  change 
of  practice  in  this  State,  would  have  been 
by  an  action  on  the  case,  and.  it  is  likewise 
true  that  malice  and  want  of  probable  cause 
are  necessary  ingredients  of  both ;  but  the 
word  '  arrest '  more  properly  applies  to  the 
taking  of  a  party  into  custody  under  civil 
process,  and  the  action  for  malicious  arrest 
was  instituted  only  where  the  plaintiff  had 
been  maliciously  and  without  probable  cause 
taken  into  custody  for  debt,  or  where  there 
was  a  malicious  holding  of  a  party  to  bail. 
The  essential  ground  of  an  action  for  mali- 
cious prosecution,  on  the  other  hand,  con- 
sisted in  the  fact  that  there  had  been  a  legal 
prosecution  against  the  plaintiff  without  rea- 
sonable or  probable  cause." 

2.  Black  L.  Diet. 

The  gist  of  the  action  is  that  plaintiff  has 
been  improperly  made  the  Gubject  of  legal 
process  to  his  damage.  Herbener  v.  Crossan, 
4  Pennew.  (Del.)  38,  55  Atl.  223. 

3.  See  infra,  III. 

It  consists  in  maliciously  setting  the  law  in 
motion.    Pigott  Torts  287. 

Elements  of  the  tort  see  infra,  III. 

Other  torts  distinguished. —  There  is  a  dis- 
tinction between  a  malicious  prosecution  and 
a  malicious  abuse  of  process.  Kline  v.  Hib- 
bard,  80  Hun  (N.  Y.)  50,  29  N.  Y.  Suppl. 
807.  The  authorities  upon  the  question  of 
what  constitutes  a  cause  of  action  for  abuse 
of  process  are  in  a  state  of  some  confusion. 
Frequently  this  action  seems  to  have  been 
confounded  with  actions  for  malicious  prose- 
cution, although  they  are  essentially  different. 
The  test  is  whether  the  process  has  been  used 
to  accomplish  some  unlawful  end,  or  to  com- 
pel defendant  to  do  some  collateral  thing 
which  he  could  not  legallv  be  compelled  to  do. 
Docter  v.  Riedel,  96  Wis".  158,  71  N.  W.  119, 
65  Am.  St.  Rep.  40,  37  L.  R.  A.  580.  As 
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stated  in  Hale  Torts  361,  "  *  malicious  abuse 
of  process '  is  distinguished  from  '  malicious 
prosecution '  in  at  least  two  respects,  first, 
in  that  want  of  probable  cause  is  not  an 
essential  element;  and,  second,  that  it  is  not 
essential  that  the  original  proceeding  shall 
have  terminated."  Paul  v.  Fargo,  84  N.  Y. 
App.  Div.  9,  15,  82  N.  Y.  Suppl.  369.  An  ac- 
tion for  malicious  prosecution,  and  not  an  ac- 
tion for  assault  and  false  imprisonment,  is 
the  proper  remedy  when  an  arrest  is  made  by 
a  duly  qualified  officer,  under  process  fair  on 
its  face  and  issued  from  a  court  of  competent 
jurisdiction.  Lisabelle  v.  Hubert,  23  R.  I. 
456,  50  Atl.  837.  See  Lord  Mansfield's  dis- 
tinction in  Johnstone  v.  Sutton,  1  T.  R.  510, 
544  [cited  in  Johnson  v.  Girdwood,  7  Misc. 
(N.  Y.)  651,  28  N.  Y.  Suppl.  151].  See  also 
Rich  V.  Mclnerny,  103  Ala.  345,  15  So.  663, 
49  Am.  St.  Rep.  32 ;  Gelzenleuchter  v.  Nie- 
meyer,  64  Wis.  316,  25  N.  W.  442,  54  Am. 
Rep.  616.  False  imprisonment  and  abuse  of 
process  further  distinguished  see  Fax,se  Im- 
prisonment, 19  Cyc.  321;  Process. 

4.  Alabama. —  Rich  v.  Mclnerny,  103  Ala. 
345,  15  So.  663,  49  Am.  St.  Rep.  32. 

New  York. —  Kline  v.  Hibbard,  80  Hun  50, 
29  N.  Y.  Suppl.  807. 

Wisconsin. —  Eggett  v.  Allen,  119  Wis.  625, 
96  N.  W.  803;  Gelzenleuchter  v.  Niemever, 
64  Wis.  316,  25  N.  ^V.  442,  54  Am.  Rep. 
616. 

United  States. —  Johnson  v.  Ebberts,  11 
Fed.  129,  6  Sawy.  538. 

Canada. —  Grimes  V.  Miller,  23  Ont.  App. 
764. 

Other  definitions  are :  "  A  judicial  pro- 
ceeding instituted  by  one  person  against  an- 
other, from  wrongful  or  improper  motives, 
and  without  probable  cause  to  sustain  it." 
Hicks  V.  Brantley,  102  Ga.  264,  268,  29  S.  E. 
459. 

""A  prosecution  begun  in  malice,  without 
probable  cause  to  believe  that  it  can  succeed 
and  which  finally  ends  in  failure."  Burt  V. 
Smith,  181  N.  Y.  1,  5,  73  N.  E.  495. 

"  A  prosecuti  an  instituted  wilfully  and 
purposely,  to  gain  some  advantage  to  the 
prosecutor,  or  through  mere  wantonness  or 
carelessness,  if  it  be  at  the  same  time  wrong 
and  unlawful  within  the  knowledge  of  the 
actor,  and  without  probable  cause."  Eggett 
V.  Allen,  119  Wis.  625,  630,  96  N.  W.  803. 

"  A  prosecution  on  some  charge  of  crime 
which  is  wilful,  wanton,  or  reckless,  or 
against  the  prosecutor's  sense  of  duty  and 
right,  or  for  ends  he  knows  or  is  bound  to 
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II.  NATURE  OF  RIGHT  INFRINGED. 

A.  Public  Policy.  Public  policy  favors  prosecutions  for  crimes  and  affords 
such  protection  to  the  citizen  causing  tlie  prosecution  of  another  in  good  faith 
and  on  reasonable  grounds  as  is  essential  to  public  justice,^  without  the  sacrifice 
of  the  right  of  the  individual.^  Free  access  to  courts  of  civil  justice  is  provided 
for  the  administration  of  the  law  of  the  land;  and  an  action  for  malicious  prose- 
cution does  not  lie  merely  because  they  have  been  resorted  to  unsuccessfully.'^ 

B.  Secondary  Character.  The  riglit  infringed  by  malicious  prosecution  is 
not  a  primary,  simple,  or  so  called  absolute  right  from  the  mere  violation  of 
which  damage  is  presumed  ;  but  it  is  a  right  not  to  be  harmed,  the  infringement 
of  which  is  ordinarily  actionable  only  when  damages  conforming  to  legal  standard 
is  shown  to  have  followed.^  The  right  is  not  violated  at  peril ;  but  it  involves  the 
duty  of  abstaining  from  wilful  harm.^  Responsibility  rests  upon  moral  wrong  or 
at  least  legal  culpability.^^ 

C.  Objects  of  the  Right.  Through  the  development  of  the  common-law 
forms  of  action, the  law  substantive  has  come  to  a  gradual  recognition  that  the 
right  is  broader  than  freedom  of  the  person,  for  whose  violation  false  imprison- 
ment did  not  ordinarily  lie,^^  and  broader  than  the  sanctity  of  property,  for  the 
invasion  of  which  in  this  way  possessory  actions  are  unavailing,^^  and  that  it 
finally  concerns  the  security  of  reputation  from  defamation  through  courts  of 


know  are  wrong  and  against  the  dictates  of 
public  policy."  Fox  v.  Smith,  25  R.  I.  255, 
258,  55  Atl/698. 

"  A  wanton  prosecution  or  arrest,  by  regu- 
lar process  in  a  civil  or  criminal  proceeding, 
without  probable  cause."  Webster  Int.  Diet. 
[citing  Bouvier  L.  Diet.]. 

The  term  "  malicious  prosecution  "  imports 
a  causeless  as  well  as  an  ill-intended  prose- 
cution. Newell  Malic.  Pros.  §  5  [quoted  in 
Hicks  r.  Brantley,  102  Ga.  264,  208.  29  S.  E. 
459]. 

5.  Illinois. —  Richey  v.  McBean,  17  111. 
63. 

Louisiana. —  Girot  r.  Graham,  41  La.  Ann. 
511,  605,  6  So.  815;  Laville  r.  Biguenaud,  15 
La.  Ann.  005. 

Massachusetts. —  Stone  r.  Crocker,  24  Pick. 
81. 

Minnesota. —  Cole  r.  Curtis,  16  Minn.  182. 
And  see  Shafer  v.  Hertzig,  92  Minn.  171,  99 
N.  W.  796. 

New  York. —  Carl  v.  Ayers,  53  N.  Y.  14; 
Sprague  v.  Gibson,  17  N.  Y.  Suppl.  685. 

England. —  Metropolitan  Bank  v.  Pooley, 
10  App.  Cas.  210,  49  J.  P.  750,  54  L.  J.  Q.  B. 
449,  53  L.  T.  Rep.  N.  S.  163,  33  Wkly.  Rep. 
709. 

In  criminal  cases. —  Actions  for  malicious 
prosecution  in  criminal  cases  have  never  been 
favored,  and  a  clear  case  must  be  made  out 
of  a  perversion  of  the  forms  of  justice  to  the 
satisfaction  of  private  malice,  and  the  wilful 
oppression  of  the  innocent,  in  order  to  sus- 
tain them.  Russell  v.  Chamberlain,  (Ida. 
1906)  85  Pac.  926;  Laville  r.  Biguenaud,  15 
La.  Ann.  605.  Contra,  Reynolds  v.  Dunlop, 
(Kan.  1906)  84  Pac.  720."^  The  prosecutor 
should  stand  on  the  footing  of  the  most 
favored  class  of  prosecutors.  Taylor  v.  Balti- 
more, etc.,  R.  Co.,  18  Ind.  App.  692,  48  N.  E. 
1044. 


6.  Wade  r.  National  Bank  of  Commerce, 
114  Fed.  377. 

7.  See  infra,  p.  39,  note  82;  p.  41,  note  98. 
"  In  the  present  day,  according  to  our  present 
law,  the  bringing  of  an  ordinary  action,  how- 
ever maliciously,  and  however  great  the  want 
of  reasonable  and  probable  cause,  will  not 
support  a  subsequent  action  for  malicious 
prosecution."  Quartz  Hill  Consol.  Gold  Min. 
Co.  r.  Eyre,  11  Q.  B.  D.  674,  690,  52  L.  J. 
Q.  B.  488,  49  L.  T.  Rep.  N.  S.  249,  31  Wkly. 
Rep.  668.  per  Bowen,  L.  J. 

8.  Cotterell  r.  Jones,  11  C.  B.  713,  16  Jur. 
88,  21  L.  J.  C.  P.  2,  73  E.  C.  L.  713;  Shear- 
wood  Torts  34.  In  Kramer  v.  Stock,  10 
Watts  (Pa.)  115,  it  was  held  that  to  sustain 
an  action  on  the  case  for  malicious  prosecu- 
tion, it  was  necessary  that  the  party  should 
have  committed  an  illegal  act,  from  which 
positive  or  implied  damage  ensue,  but  that  to 
bring  an  action,  although  there  was  no 
ground  for  it,  such  as  suing  for  a  debt 
previously  tendered,  was  not  such  illegal  act. 
And  see  jParker  v.  Langley,  Gilb.  Cas.  163. 

9.  See  as  sustaining  the  above  view  infra, 
VII. 

10.  See  infra,  VI. 

11.  See  infra,  IV,  D,  1. 

12.  Where  anything  is  done  maliciously, 
besides  commencing  a  malicious  or  vexatious 
prosecution,  an  action  for  malicious  prosecu- 
tion will  lie  for  the  damages  sustained  by 
such  act.  As  the  holding  to  excessive  bail 
(Closson  V.  Staples,  42  Vt.  209,  1  Am.  Rep. 
316),  although  plaintiff  has  a  well  founded 
cause  of  action,  or  holding  to  bail,  when 
plaintiff  has  no  cause  of  action,  if  done  for 
the  purpose  of  vexation  (Ray  v.  Law,  20 
Fed.  Cas.  No.  11,592,  Pet.  C.  C.  207). 

13.  See  False  Imprisonment,  19  Cyc.  321. 

14.  See  Detinue;  Ejectment;  Replevin; 
Trespass  ;  Trover. 

[II.  C] 
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jiistice.^^  While  this  progress  has  directly  affected  the  whole  subject,  it  has  not 
entirely  repealed  the  rule  as  to  damages,  reversed  the  public  policy,  or  changed 
the  nature  of  the  right.^^ 

III.  ELEMENTS  OF  THE  TORT  IN  GENERAL. 

An  action  for  maliciously  putting  the  law  in  motion  lies  in  all  cases  where 
there  is  a  concurrence  of  the  following  elements :  (1)  The  commencement  or 
continuance  of  an  original  criminal  or  civil  judicial  proceeding ;  (2)  its  legal 
causation  by  the  present  defendant  against  plaintiff  who  was  defendant  in  the 
original  proceeding ;  (3)  its  honafide  termination  in  favor  of  the  present  plain- 
tiff;^^ (4)  the  absence  of  probable  cause  for  such  proceeding  ;  (5)  the  presence 
of  malice  therein ;  (6)  damage  conforming  to  legal  standards  resulting  to 
plain  tiff. 

IV.  THE  ORIGINAL  PROCEEDING. 

A.  Judicial  Character.  The  essential  foundation  of  an  action  for  malicious 
prosecution  is  an  original  proceeding,  judicial  in  character.^  If  extrajudicial, 
trespass  and  not  case,  that  is  to  say  false  imprisonment  and  not  malicious 
prosecution,  is  ordinarily  regarded  as  the  approj)riate  remedy.^" 


15.  Lawrence  'c.  Hagerman,  56  111.  68,  8 
Am.  Rep.  674;  Gorton  v.  Brown,  27  111.  489, 
81  Am.  Dec.  245;  Luby  i'.  Bennett,  111  Wis. 
613,  87  N.  W.  804,  87  Am.  St.  Rep.  997,  56 
L.  R.  A.  261 ;  Wade  Xi.  National  Bank  of  Com- 
merce, 114  Fed.  377;  Hunter  v.  Boyd,  3  Ont. 
L.  Rep.  183. 

An  action  for  libel  is  upon  all  fours  with 
an  action  for  malicious  prosecution.  The 
latter  is  but  an  aggravated  form  of  an  action 
for  libel,  as  indeed  the  libel  is  sworn  to  be- 
fore the  magistrate.  The  cases  make  no  dis- 
tinction between  them.  Briggs  v.  Garrett, 
111  Pa.  St.  412,  2  Atl.  513,  56  Am.  Rep.  274 
[citing  Chapman  v.  Calder,  14  Pa.  St.  365; 
Winebiddle  v.  Porterfield,  9  Pa.  St.  137; 
Travis  v.  Smith,  1  Pa.  St.  234,  44  Am.  Dec. 
125;  Gray  v.  Pentland,  2  Serg.  &  R.  (Pa.) 
23],  per  Paxson,  J.  And  see  Severns  v. 
Brainard,  61  Minn.  265,  63  N".  W.  477.  That 
an  action  of  malicious  prosecution  may  be 
joined  with  one  in  slander  see  Bible  v.  Pal- 
mer, 95  Tenn.  393,  32  S.  W.  249;  Shepherd 
V,  Staten,  5  Heisk.  (Tenn.)  79,  80.    See  also 

JOINDEK  AND  SPLITTING  OF  ACTIONS,  23  CyC. 

399. 

16.  See  infra,  IX. 

17.  Iowa. —  Pierce  v.  Doolittle,  130  Iowa 
333,  106  N.  W.  751;  Holden  v.  Merritt,  92 
Iowa  707,  61  N.  W.  390. 

Kansas. —  Carbondale  Inv.  Co.  v.  Burdick, 
67  Kan.  329,  72  Pac.  781. 

New  York. —  Miller  v.  Milligan,  48  Barb. 
30 ;  Vanderbilt  v.  Mathis,  5  Duer  304. 

North  Dakota. —  Merchant  v.  Pielke,  10 
N.  D.  48,  84  N.  W.  574. 

Rhode  Island. —  See  Collins  v.  Campbell,  18 
R.  I.  738,  31  Atl.  832;  Lauzon  v.  Charroux, 
18  R.  I.  467,  28  Atl.  975. 

Tennessee. —  See  Swepson  v.  Davis,  109 
Tenn.  99,  70  S.  W.  65,  59  L.  R.  A.  501. 

Texas. —  Breneman  v.  West,  21  Tex.  Civ. 
App.  19,  .50  S.  W.  471. 

Engla/nd. —  Cox  v.  English,  etc..  Bank, 
[1905]  A.  C.  168,  74  L.  J.  P.  C.  62,  92  L.  T. 
Rep.  N.  S.  483 ;  Abrath  v.  North  Eastern  R. 

[II,  C] 


Co.,  11  App.  Cas.  247,  50  J.  P.  659,  55  L.  J. 
Q.  B.  457,  55  L.  T.  Rep.  N.  S.  63;  Savile  v. 
Roberts,  1  Ld.  Raym.  374,  1  Salk.  13,  3 
Salk.  16. 

18.  See  infra,  IV. 

19.  See  infra,  V. 

20.  See  infra,  VIII. 

21.  See  infra,  VI. 

22.  See  infra,  VII. 

23.  See  infra,  IX. 

24.  Georgia.— Hwiit  v.  Witchard,  103  Ga. 
193,  29  S.  E.  762 ;  Satilla  Mfg.  Co.  v.  Cason, 
98  Ga.  14,  25  S.  E.  909,  58  Am.  St.  Rep.  287. 

Indiana. —  Turpin  v.  Remy,  3  Blackf.  210. 

Massachusetts. — Bixby  v.  Brundige,  2  Gray 
129,  61  Am.  Dec.  443;  Bodwell  v.  Osgood,  3 
Pick.  379,  15  Am.  Dec.  228. 

New  York. —  Barry  v.  Third  Ave.  R.  Co.,  51 
K  Y.  App.  Div.  385,  64  N,  Y.  Suppl.  615; 
Kneeland  v.  Spitzka,  42  N.  Y.  Super.  Ct. 
470;  Newfield  v.  Copperman,  15  Abb.  Pr.  N.  S. 
360  [affirmed  in  42  N.  Y.  Super.  Ct.  302]. 

Pennsylvania. —  Kramer  v.  Lott,  50  Pa.  St. 
495,  88  Am.  Dec.  556. 

South  Carolina. —  Whaley  v.  Lawton,  57 
S.  C.  256,  35  S.  E.  558. 

United  States. —  Cooper  v.  Armour,  42'  Fed. 
215,  8  L.  R.  A.  47,  holding  that  if  plaintiff 
was  not  apprehended  and  no  process  issued, 
he  cannot  maintain  malicious  prosecution. 

25.  Turpin  v.  Remy,  3  Blackf.  (Ind.)  210; 
Baird  v.  Householder,  32  Pa.  St.  168 ;  Maher 
V.  Ashmead,  30  Pa.  St.  344,  12  Am.  Dec.  708. 
Compare  Stewart  V.  Thompson,  51  Pa.  St. 
158;  Johnstone  v.  Sutton,  1  T.  R.  510;  Hunt 
V.  McArthur,  24  U.  C.  Q.  B.  254.  See  alsa 
False  Impkisonment,  19  Cyc.  321. 

Plaintiff  must  pursue  some  other  remedy 
for  the  injury  done  him  if  for  any  reason  the 
alleged  prosecution  had  no  existence.  False 
imprisonment,  malicious  abuse  of  process, 
libel  and  slander,  or  other  closely  analogous 
actions  to  malicious  prosecution  may  lie ;  but 
malicious  prosecution  will  not  lie.  Cock- 
field  V.  Braveboy,  2  McMull.  (S.  C.)  270,  39 
Am.  Dec.  123. 
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B.  Jurisdiction  Whether  Necessary.  According  to  the  prevailing  but 
not  universal  opinion,^^  it  is  not  necessary  in  such  an  action  that  the  court  in 
which  the  proceeding  was  initiated  should  have  had  jurisdiction  of  the  subject- 
matter  of  the  original  proceeding. 

C.  Criminal  Prosecution  —  l.  Nature  of.  Any  enforcement  of  the  criminal 
law  through  courts  of  justice  concerning  a  matter  which  will  subject  the  accused 
to  a  prosecution,^  without  regard  to  the  technical  form  in  which  the  charge  has 
been  preferred,^^  and  irrespective  of  the  grade  of  the  criminal  offense,  is  a 
sufficient  proceeding  upon  which  to  base  an  action  of  malicious  prosecution. 

2.  Commencement  of.    The  decisions  are  not  in  accord  as  to  what  amounts  to 


26.  Stubbs  r.  Mulholland.  168  Mo.  47,  67 
S.  W.  650;  Morris  v.  Scott,  21  Wend.  (N.  Y.) 
281,  34  Am.  Dec.  236.  In  Attwood  v.  Mon- 
ger, Style  378,  379,  Roll,  C.  J.,  said:  "It  is 
all  one  whether  here  were  any  jurisdiction 
or  no,  for  the  plaintiff  is  prejudiced  by  the 
vexation."  Compare  Gibbs  f.  Ames,  119 
Mass.  60  [distinguishing  Whiting  i\  Johnson, 
6  Gray  (Mass.)  246;  Bixby  v.  Brundige,  2 
Gray  (Mass.)  129,  61  Am.  Dec.  443]. 

The  fact  that  the  court  had  no  jurisdiction 
does  not  relieve  defendant  from  liability 
(Sutor  V.  Wood,  76  Tex.  403,  13  S.  W.  321; 
Ward  v.  Sutor,  70  Tex.  343,  8  S.  W.  51,  8  Am. 
St,  Rep.  606 ) ,  where  the  prosecution  was 
productive  of  legal  damage  to  the  party  pro- 
ceeded against  (Stone  v.  Stevens,  12  Conn. 
219,  30  Am.  Dec.  611).  So  also  an  action 
will  lie  for  attacking  properly  under  a  writ 
issued  by  a  court  without  jurisdiction  (Boon 
f.  Maul,  3  N.  J.  L.  862),  but  not  against  a 
person  who  applies  for  an  injunction  against 
plaintiff  in  the  full  belief  that  the  court  had 
jurisdiction  to  grant  it  on  the  case  made,  if 
it  appeared  afterward  that  the  court  had  not 
jurisdiction  to  grant  an  injunction.  Mark 
V.  Hyatt,  61  Hun  (N.  Y.)  325,  15  N.  Y. 
Suppl.  885  [affirmed  in  135  N.  Y.  306,  31 
N.  E.  1099,  18  L.  R.  A.  275].  But  there 
must  have  been  a  prosecution.  Cooper  v. 
Armour,  42  Fed.  215,  8  L.  R.  A.  47. 

Trespass  or  case. —  If  the  prosecution  be  be- 
fore a  court  having  no  jurisdiction,  the  party 
may  bring  either  trespass  or  case.  Hays  v. 
Y'ounglove,  7  B.  Mon.  (Ky.)  545;  Ailstock 
V.  Moore  Lime  Co.,  104  Va.  565,  52  S.  E. 
213,  2  L.  R.  A.  N.  S.  1100.  See  also  Bod- 
well  r.  Osgood,  3  Pick.  (Mass.)  379,  15  Am. 
Dec.  228;  Morris  v.  Scott,  21  Wend.  (N.  Y.) 
281.  34  Am.  Dec.  236. 

27.  Arkansas. —  Vinson  v.  Flynn,  64  Ark. 
453,  43  S.  W.  146,  46  S.  W.  186,  39  L.  R.  A. 
415. 

Georgia. —  Berger  v.  Saul,  113  Ga.  869,  39 
S.  E.  326. 

Indiana. —  See  Turpin  v.  Remy,  3  Blackf . 
210. 

Massachusetts. — Bixby  v.  Brundige,  2  Gray 
129,  61  Am.  Dec.  443. 

Nebraska. —  Painter  v.  Ives,  4  Nebr.  122. 

United  States. —  See  Castro  v.  De  Uriarte, 
12  Fed.  250. 

Canada. —  Grimes  v.  Miller,  23  Ont.  App. 
764;  Richardson  v.  Ransom^  10  Ont.  387; 
Pring  r.  Wyatt,  5  Ont.  L.  Rep.  505 ;  Stephens 
V.  Stephens,  24  U.  C.  C.  P.  424  [cited  in 
Anderson  v.  Wilson,  25  Ont.  91;  Smith  v. 


Evans,  13  U.  C.  C.  P.  60].  Compare  Mac- 
donald  v.  Henwood,  32  U.  C.  C.  P.  433. 

28.  See  Sperier  v.  Ott,  116  La.  1087,  41 
So.  323;  and  cases  cited  infra,  this  note. 

Causing  arrest  in  another  state. —  Johnson 
V.  Corrington.  7  Ohio  Dec.  (Reprint)  572,  3 
Cine.  L.  Bui.  1139. 

Contempt  proceedings. —  Kansas,  etc.,  Coal 
Co.  V.  Galloway,  71  Ark.  351,  74  S.  W.  521, 
100  Am.  St.  Rep.  79. 

Ne  exeat. —  Miller  Bank  v.  Richmon,  68 
Nebr.  731,  94  N.  W.  998. 

Perjury.— Sitton  v.  Farr,  Rice  (S.  C.) 
303. 

Search  warrant. —  Maliciously  and  without 
probable  cause  instituting  and  carrying  for- 
Avard  proceedings  under  a  search  warrant. 
Florence  Oil,  etc.,  Co.  v.  Huff,  14  Colo.  App. 
281,  59  Pac.  624;  Anderson  v.  Cowles,  72 
Conn.  335,  44  Atl.  477,  77  Am.  St.  Rep.  310; 
\vliitson  V.  May,  71  Ind.  269;  Carey  t;.  Sheets, 
67  Ind.  375;  Olson  i\  Tvete,  46  Minn.  225, 

48  N.  W.  914;  Miller  v.  Brown,  3  Mo.  127, 

23  Am.  Dec.  693 ;  Sprangler  v.  Booze,  103  Va. 
276.  49  S.  E.  42 ;  Elsee  v.  Smith,  2  Chit.  304, 
18  E.  C.  L.  648,  1  D.  &  R.  97,  16  E.  C.  L.  19, 

24  Rev.  Rep.  639;  Leigh  v.  Webb,  3  Esp.  164; 
Young  r.  Nichol,  9  Ont.  347. 

Surety  of  the  peace. —  Fisher  v.  Hamilton, 

49  Ind.  341. 

Generally  as  to  matters  held  insufficient  to 
form  the  basis  of  an  action  see  Akin  v.  Jones, 
111  Ky.  199,  63  S.  W.  441,  23  Ky.  L.  Rep. 
607;  Forrest  v.  McBee,  72  S.  C.  189,  51  S.  E. 
075;  Ambs  V.  Atchison,  etc.,  R.  Co.,  114  Fed. 
317. 

Drunkenness. —  Against  a  person  having  a 
drunken  person  arrested  for  disturbing  the 
peace  in  his  neighborhood  the  action  has 
been  held  not  to  lie.  Stertzback  V.  Quirk, 
8  Rob.  (La.)  111. 

Procuring  a  criminal  warrant  to  be  issued 
for  assisting  the  emigration  of  aliens  under 
contract  to  perform  labor,  even  though  the 
statute  is  not  criminal.  Beuthner  v.  Ellin- 
ger,  90  Wis.  439,  63  N.  W.  756. 

29.  Long  V.  Rogers,  17  Ala.  540. 

It  is  enough  if  indictment  shows  a  number 
of  charges,  one  of  which  is  malicious  and 
without  probable  cause.  Boaler  v.  Holder, 
51  J.  P.  277;  Reed  v.  Taylor,  4  Taunt.  616, 
13  Rev.  Rep.  701.  But  see  Delisser  v.  Towne, 
1  Q.  B.  333,  4  P.  D.  644,  41  E.  C.  L.  565. 

30.  Long  V.  Rogers,  17  Ala.  540;  Randall 
V.  Henry,  5  Stew.  &  P.  (Ala.)  367. 

As  between  a  principal  and  an  accessary  see 
Spear  v.  Hiles,  67  Wis.  361,  30  N.  W.  511. 

[IV,  C.  2] 
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a  commencement  of  a  criminal  prosecution  which  is  sufficient  as  a  foundation  for 
such  an  action.  It  has  been  held  that,  if  there  was  merely  an  arrest  and  discharge 
by  a  magistrate,^^  without  tlie  filing  of  a  complaint,^^  or  where  a  criminal  com- 
plaint was  made  before  a  magistrate  but  not  followed  by  the  issuance  of  any  proc- 
ess nor  by  an  arrest,^^  no  adequate  basis  has  been  made  out.^*  It  has  also  been 
held  that  an  oral  charge  of  a  crime  made  before  a  magistrate,^'^  the  filing  of  an 
affidavit,^^  the  issuance  of  a  criminal  warrant,  although  not  placed  in  an  officer's 
hands,^^  the  arrest  of  an  accused  on  a  criminal  complaint  made  before  a  magis- 
trate,^^ or  the  holding  and  committing  for  the  grand  jury  of  the  accused  who  has 
afterward  been  discharged  because  of  failure  of  the  grand  jury  to  indict,  or 
because  of  want  of  sufficient  evidence,^^  make  out  the  commencement  of  the 
judicial  proceeding. 

3.  Sufficiency  of  Preliminary  Steps.  There  is  authority  to  the  effect  that,  in 
order  to  serve  as  a  basis  for  the  action,  the  original  criminal  prosecution  must 
have  been  upon  a  sufficient  affidavit,''^  complaint,^^  information,^^  indictment,^^  or 
warrant  and  that  the  action  cannot  be  maintained  if  the  process  under  whicli 
plaintiff  was  arrested  was  absolutely  void.^^  The  weight  of  authority,  however, 
is  to  the  contrary and  the  general  opinion  is  that  if  a  person  maliciously  and 


31.  Krause  v.  Spiegel,  94  Cal.  370,  29  Pac. 
707,  28  Am.  St.  Rep.  137,  15  L.  R.  A.  707  ; 
Collum  t?.  Turner,  102  Ga.  534,  27  S.  E.  680; 
Satilla  Mfg.  Co.  v.  Cason,  98  Ga.  14,  25  S.  E. 
909,  58  Am.  St.  Rep.  287 ;  Lewin  v.  Uznber, 
65  Md.  341,  4  Atl.  285;  Kramer  v.  Lott,  50 
Pa.  St.  495,  88  Am.  Dec.  556;  Baird  v. 
Householder,  32  Pa.  St.  168;  Maher  v.  Ash- 
mead,  30  Pa.  St.  344,  72  Am..  Dec.  708. 

32.  Barry  v.  Third  Ave.  R.  Co.,  51  N.  Y. 
App.  Div.  385,  64  N.  Y.  Suppl.  615. 

An  action  is  considered  commenced  at  the 
issuance  of  warrant  and  not  of  arrest. 
Staunton  v.  Goshorn,  94  Fed.  52,  36  C.  C.  A. 
75.  And  see  Cameron  v.  Fergusson,  3  U.  C. 
Q.  B.  0.  S.  318,  where  it  was  held  that  the 
declaration  and  not  the  writ  was  held  to  be 
the  commencement  of  the  suit. 

33.  Swift  r.  Witchard,  103  Ga.  193,  29 
S.  E.  762  (under  a  statute  requiring  that 
the  prosecution  shall  have  been  instituted 
and  "carried  on");  Bartlett  v.  Christhilf, 
69  Md.  219,  14  Atl.  518;  Cockfield  v.  Brave- 
boy,  2  McMull.  ( S.  C. )  270,  39  Am.  Dec.  123 ; 
Heyward  V.  Cuthbert,  4  McCord  (S.  C.) 
354;  Cooper  i;.  Armour,  42  Fed.  215,  8 
L.  R.  A.  47. 

34.  See  also  False  Imprisonment. 

35.  Clark  v.  Postan,  6  C.  &  P.  423,  25 
E.  C.  L.  506;  Dawson  v.  Vansandau,  11  Wkly. 
Rep.  516. 

36.  Coffey  v.  Myers,  84  Ind.  105 ;  Britton  v. 
Granger,  13  Ohio  Cir.  Ct.  281,  7  Ohio  Cir. 
Dec.  182. 

37.  Holmes  v.  Johnson,  44  N.  C.  44. 

Placed  in  the  hands  of  officer  but  never  re- 
turned see  Strehlow  r.  Petit,  96  Wis.  22,  71 
N.  W.  102.  And  see  Oaklej^  v.  Tate,  118 
N.  C.  361,  24  S.  E.  806. 

38.  Brown  v.  Randall,  36  Conn.  56,  4  Am. 
Rep.  35;  Page  v.  Citizens'  Banking  Co.,  Ill 
Ga.  73,  78  Am.  St.  Rep.  144,  51  L.  R.  A.  463; 
Sayles  v.  Briggs,  4  Mete.  (Mass.)  421; 
Venafra  v.  Johnston,  10  Bing.  301,  25  E,  C.  L. 
145,  6  C.  &  P.  50,  25  E.  C.  L.  316,  3  L.  J. 
C.  P.  51,  3  Moore  &  S.  847. 

39.  Graves  t;.  Dawson,  130  Mass.  78,  39 

[IV,  C,  2] 


Am.  Rep.  429;  Apgar  v.  Woolston,  43  N.  J.  L. 
57;  Shock  x>.  McChesney,  4  Yeates  (Pa.)  507, 
2  Am.  Dec.  415  \_o(perrulxng  Shock  f.  Mc- 
Chesney, 2  Yeates  (Pa.)  473];  Payn  r. 
Porter,  Cro.  Jac.  490  (indictment  returned 
ignoramus )  ;  Morgan  v.  Hughes,  2  T.  R.  225 ; 
1  Rolle  Abr.  Action  sur  case  (P)  112  (bill 
preferred  coram  non  judice ) . 

40.  Field  v.  Ireland,  21  Ala.  240;  Collum 
V.  Turner,  102  Ga.  534,  27  S.  E.  680;  Satilla 
Mfg.  Co.  V.  Cason,  98  Ga.  14  25  S.  E.  909, 
58  Am.  St.  Rep.  287;  McNeely  v.  Driskill,  2 
Blackf.  (Ind.)  259;  Bailey  v.  Dodge,  28  Kan. 
72,  unnecessary  statement  in  an  affidavit  for 
a  search  warrant. 

41.  Krause  v.  Spiegel,  94  Cal.  370,  29  Pac. 
707,  28  Am.  St.  Rep.  137,  15  L.  R.  A.  707; 
Bartlett  v.  Brown,  6  R.  I.  37,  75  Am.  Dec. 
675. 

42.  Leigh  v.  Webb,  3  Esp.  164,  where  the 
information  contained  no  direct  charge  in 
terms  of  a  crime,  and  the  facts  stated  in  it 
showed  only  a  cause  of  action  in  trover. 

43.  Frierson  v.  Hewitt,  2  Hill  (S.  C.)  499. 

44.  Stubbs  V.  Mulholland,  168  Mo.  47,  67 
S.  W.  650;  Oakley  v.  Tate,  118  K  C.  361,  24 
S.  E.  806. 

Mistake  of  a  justice  in  issuing  warrant  for 
an  offense  on  facts  stated  by  a  complainant 
not  amounting  to  an  offense  will  not  render 
the  complainant  liable.  Newman  v.  Davis, 
58  Iowa  447,  10  N.  W.  852. 

45.  Vinal  v.  Core,  18  W.  Va.  1.  See  also 
Cockfield  17.  Braveboy,  2  McMull.  (S.  C.) 
270,  39  Am.  Dec.  123,  where  the  prosecution 
never  legally  existed  because  of  defects  in 
warrant. 

46.  Jones  v.  Gwynn,  10  Mod.  148;  Cham- 
bers V.  Robinson,  2  Str.  691. 

The  malice  of  the  prosecutor,  and  the  vexa- 
tion, disgrace,  and  expense  of  the  prosecution 
are  not  measured  by  the  sufficiency  or  in- 
sufficiency of  the  charge  on  A^hich  the  prose- 
cution is  instituted.  Stancliff  t*.  Palmeter, 
18  Ind.  321.  In  Pippet  v.  Hearn,  5  B.  &  Aid. 
634,  1  D.  &  R.  266,  7  E.  C.  L.  346,  the  court 
said :    "  For  in  either  case,  whether  the  in- 


MALICIOUS  PROSECVTION 


[26  Cyc]  11 


without  probable  cause  procures  or  instigates  a  criminal  prosecution  against 
another  lie  cannot  defeat  an  action  for  malicious  prosecution  by  setting  up  tech- 
nical inaccuracies  in  the  affidavit/^  complaint/^  indictment  or  information/^  or 
warrant.^ 


dictment  be  good  or  bad,  the  plaintiflF  is 
equally  subjected  to  the  disgrace  of  it,  and 
put  to  the  same  expense  in  defending  himself 
against  it." 

47.  Where  the  affidavit  failed  to  charge  an 
offense  known  to  the  law  (Mask  v.  Rawls, 
57  Miss.  270),  or  did  not  charge  a  crime 
(Streight  i\  Bell,  37  Ind.  550),  or  the  affi- 
davit on  which  the  prosecution  was  based 
improperly  charged  the  offense  (Schattgen  f. 
Holnback,  149  111.  646,  36  N.  E.  969  laffirm- 
ing  52  111.  App.  54] ) ,  or  was  defective  in 
not  charging  the  pretenses  to  have  been  made 
concerning  an  existing  fact  (Stocking  v. 
Howard,  73  Mo.  25)  ;  or  where  there  was 
error  of  a  magistrate  in  ordering  an  arrest 
on  an  affidavit  which  charged  no  act  or  of- 
fense punishable  by  law  (Barton  v.  Kava- 
naugh,  12  La.  Ann.  332),  the  person  is  liable 
to  an  action  for  malicious  prosecution,  if  his 
affidavit  is  false,  malice  and  v/ant  of  probable 
cause  being  found  (Navarino  r.  Dudrap,  66 
N.  J.  L.  620,  50  Atl.  353).  And  see  Harlan 
V.  Jones,  16  Ind.  App.  398,  45  N.  E.  481; 
Bell  17.  Keepers,  37  Kan.  64,  14  Pac.  542; 
Potter  V.  Gjertsen.  37  Minn.  386,  34  N.  W. 
746 ;  Lueck  v.  Heisler,  87  Wis.  644,  58  N.  W. 
1101;  Johnson  i'.  Daws,  13  Fed.  Cas.  No. 
7,382,  5  Cranch  C.  C.  283.  But  see  Krause 
V.  Spiegel,  94  Cal.  370,  29  Pac.  707,  28  Am. 
St.  Rep.  137,  15  L.  R.  A.  707  ;  Oakley  v.  Tate, 
118  N.  C.  361,  24  S.  E.  806.  And  compare 
Sweeny  t".  Bienville  Water  Supply  Co.,  121 
Ala.  454,  25  So.  575,  holding  that,  although 
the  affidavit  before  the  justice  of  the  peace 
was  defective,  defendant  is  not  precluded 
from  setting  up  the  defense  of  probable  cause 
in  an  action  against  him  for  malicious  prose- 
cution. 

48.  The  original  prosecution  may  be  suffi- 
cient basis  for  malicious  prosecution  even 
though  the  complaint  failed  to  charge  a 
criminal  offense  (Stancliff  v.  Palmeter,  18 
Ind.  321;  Bell  v.  Keepers,  37  Kan.  64,  14 
Pac.  542;  Stocking  v.  Howard,  73  Mo.  25; 
Matlick  V.  Crump,  62  Mo.  App.  21 ;  Thurber 
V.  Eastern  Bldg.,  etc..  Assoc.,  118  N.  C.  129, 
24  S.  E.  730 ;  Strehlow  v.  Pettit,  96  Wis.  22, 
71  N.  W.  102),  a  crime  or  misdemeanor 
(Crawford  v.  Ryan,  5  Pa.  Cas.  205,  7  Atl. 
745),  or  was  defective  (Parli  v.  Reed,  30 
Kan.  534,  2  Pac.  635),  or  technically  inac- 
curate (Curnow  v.  Kessler,  110  Mich.  10,  67 
N.  W.  982). 

It  is  no  defense  that  the  alleged  facts  did 
not  constitute  the  crime  charged  nor  any 
other  criminal  offense.  Dennis  v.  Ryan,  65 
N.  Y.  385,  22  Am.  Rep.  635.  Defendant  can- 
not urge  the  insufficiency  of  the  complaint 
on  which  he  caused  plaintiff's  arrest.  Minne- 
apolis Threshing  Mach.  Co.  v.  Regier,  51 
Nebr.  402,  70  N.  W.  934;  Anderson  v.  Wil- 
son, 25  Ont.  91.  Nor  is  it  a  defense  if  it 
failed  to  state  an  offense  and  the  warrant 


was  void  (Lueck  v.  Heisler,  87  Wis.  644,  58 
N.  W.  1101)  ;  that  it  did  not  legally  set  out 
any  criminal  offense,  plaintiff'  having  been 
regularly  arrested  and  tried  upon  the  war- 
rant issued  against  him,  and  discharged  be- 
cause of  the  insufficiency  of  such  complaint 
(Finn  v.  Frink,  84  Me.  261,  24  Atl.  851,  30 
Am.  St.  Rep.  348;  Reel  v.  Martin,  12  Pa. 
Super.  Ct.  340),  or  that  the  specific  facts 
stated  in  such  complaint  do  not  show  the 
offense  to  have  been  committed  (Potter  v. 
Gjertsen,  37  Minn.  386,  34  N.  W.  746),  or 
that  it  was  not  signed  by  the  complainant 
(Chapman  v.  Dodd,  10  Minn.  350). 

On  collateral  attack,  an  informal  and  de- 
fective complaint  is  sufficient.  Vennum  v. 
Huston,  38  Nebr.  293,  56  N.  W.  970 ;  Malone 
V.  Huston,  17  Nebr.  107,  22  N.  W.  231. 

Misnomer  of  the  offense  is  not  sufficient  to 
sustain  an  action  if  there  was  probable  cause 
for  the  prosecution,  in  the  form  in  which  it 
was  made.  Bartlett  i*.  Brown,  6  R.  I.  37,  75 
Am.  Dec.  675. 

Trespass  only  v/ould  lie,  not  case,  it  has 
been  held,  where  the  complaint  showed  a 
trespass,  not  a  crime.  Kramer  v.  Lott,  50 
Pa.  St.  495,  88  Am.  Dec.  556. 

49.  Shaul  V.  Brown,  28  Iowa  37,  4  Am. 
Rep.  151. 

The  action  can  be  maintained  on  an  indict- 
ment, although  no  acquittal  can  be  had  on  it 
(Stancliff  v.  Palmeter,  18  Ind.  321),  or  al- 
though the  name  of  defendant  did  not  appear 
on  the  indictment  (Kline  v.  Shuler,  30  N.  C, 
484,  49  Am.  Dec.  402).  Nor  is  it  a  defense 
to  the  action  that  the  prosecution  was  based 
on  an  information  upon  the  affidavit  of  a 
private  person,  which  was  therefore  void. 
Best  V.  Hoeffner,  39  Mo.  App.  682  [following 
Stocking  V.  Howard,  73  Mo.  25]. 

50.  An  action  for  malicious  prosecution 
may  be  maintained  against  the  informer, 
where  the  prosecution  is  commenced  upon 
information  given  with  malicious  intent,  al- 
though the  warrant  be  technically  inaccurate 
(Randall  v.  Henry,  5  Stew.  &  P.  (Ala.) 
367),  as  where  the  warrant  does  not  de- 
scribe the  offense  with  which  he  was  charged 
(Ewing  V.  Sanford,  19  Ala.  605),  or  techni- 
cally incorrect  (Cabiness  v.  Martin,  15  N.  C. 
106),  or  where  there  is  a  misrecital  of  name 
in  mandatory  part  of  warrant  (Blair  v. 
Horton,  51  N.  C.  543),  or  a  want  of  seal  on 
warrant  (Kline  v.  Shuler,  30  N.  C.  484,  49 
Am.  Dec.  402 ) ,  or  where  the  warrant  was 
issued  by  one  justice  returnable  before  an- 
other in  another  town  in  the  same  county 
(Messman  v.  Iglenfeldt,  89  Wis.  585,  62 
N.  W.  522). 

That  defendant's  oath  did  not,  in  law,  au- 
thorize the  magistrate  to  grant  the  warrant 
if  defendant  availed  himself  of  it  is  no  de- 
fense. Johnson  v.  Daws,  13  Fed.  Cas.  No. 
7,382,  5  Cranch  C.  C.  283. 

[IV,  C,  3] 
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4.  Necessity  of  Arrest.^^  There  is  a  corresponding  conflict  of  opinion  as  to 
whether  actual  interference  with  freedom  of  locomotion  by  arrest  or  imprison- 
ment is  essential  to  the  maintenance  of  the  action,  based  on  a  criminal  prosecu- 
tion. The  doctrine  of  one  group  of  cases  is  that  there  must  be  at  least  a  technical 
arrest  or  imprisonment,^^  and  that  it  is  not  sufficient  that  an  accusation  of  a  crimi- 
nal offense  has  been  preferred  before  a  magistrate,^^  if  the  accused  has  not  been, 
apprehended^  or  process  served.^^  The  better  and  general  opinion  is  in  accord- 
ance with  the  general  tendency  to  enlarge  the  scope  of  the  action, that  it  may 
be  maintained,  although  there  had  been  no  arrest  or  imprisonment  or  holding 
to  bail.^^ 

D.  Civil  Proceeding"  —  l.  A  Recognized  Basis.  Malicious  prosecution  is  now 
in  the  United  States  under,  if  not  in  consequence  of,  the  abolition  of  forms  of 
action,  a  generic  name  applied  conveniently  alike  whether  the  original  proceeding 
complained  of  was  criminal  or  civil,^^  and  almost  indifferently  to  the  particular 
form  of  proceeding.^^  In  England  and  Canada,  however,  it  is  based  on  criminal 
proceedings  only,*"^  although  certain  allied  wrongs  based  on  civil  proceedings  not 
actions  are  more  or  less  clearly  identified  with  it.^^ 

2.  Nature  and  Form  of  Proceeding  —  a.  In  General.  Current  actions  like  for- 
cible entry  and  unlawful  detainer  proceedings,^^  replevin,^  and  perhaps  eject- 
ment,^^ and  extraordinary  remedies,^^  like  injunction,®^  and  auxiliaiy  proceed- 


A  corporation  cannot  claim  immunity  on 

the  ground  that  its  superintendent  merely 
stated  the  facts  to  the  magistrate  who  is- 
sued the  warrant,  and  that  it  is  not  bound 
by  the  magistrates'  deduction  therefrom, 
where  the  affidavit  for  the  warrant  states 
that  plaintiff  "  did  feloniously  steal,"  etc., 
the  property  described  in  the  affidavit.  Hum- 
phreys V.  Prudential  Ins.  Co.,  16  N.  Y.  Suppl. 
480. 

51.  Necessity  of  arrest  in  civil  actions  see 
infra,  IV,  D,  3. 

52.  Collins  v.  Fowler,  10  Ala.  858;  Malone 
V.  Huston,  17  Nebr.  107,  22  N.  W.  231. 

53.  Lawyer  v.  Loomis,  3  Thomps.  &  C. 
(K  Y.)  393;  Cooper  v.  Armour,  42  Fed.  215, 
8  L.  R.  A.  47. 

54.  Cooper  v.  Armour,  42  Fed.  215,  8 
L.  R.  A.  47. 

55.  Swift  V.  Witchard,  103  Ga.  193,  29 
S.  E.  762  (under  Civ.  Code,  §  3843)  ;  Lawyer 
V.  Loomis,  3  Thomps.  &  C.   (N.  Y.)  393; 
Cooper  V.  Armour,  42  Fed.  215,  8  L.  K  A. 
47. 

56.  See  infra,  IV,  D,  3,  b,  (n). 

57.  Whipple  v.  Fuller,  11  Conn.  582,  29 
Am.  Dec.  330;  Stapp  v.  Partlow,  Dudley 
(Ga.)  176;  Pangburn  v.  Bull,  1  Wend, 
(N.Y.)  345. 

What  constitutes  an  arrest  see  Mcintosh  i\ 
Demeray,  5  U.  C.  Q.  B.  343 ;  Perrin  v..  Joyce, 
6  U.  C.  Q.  B.  O.  S.  300. 

58.  See  infra,  IV,  D,  2. 

59.  Payne  v.  Donegan,  9  111.  App.  566; 
Savage  v.  Brewer,  16  Pick.  (Mass.)  453,  28 
Am.  Dec.  255;  Luby  v.  Bennett,  111  Wis. 
613,  87  N.  W.  804,  87  Am.  St.  Rep.  897,  56 
L.  R.  A.  261. 

Lis  pendens. —  Wrongfully,  maliciously,  and 
without  probable  cause  filing  a  notice  of  lis 
pendens,  whereby  plaintiff  was  prevented 
from  selling  her  property,  may  perhaps  con- 
stitute a  sufficient  proceeding.  See  Smith 
V.  Smith,  56  How.  Pr.  (N.  Y.)  316  [affirmed' 

[IV.  C,  4] 


in  20  Hun  555  {reversed  on  the  facts  in  26 
Hun  573)]. 

60.  Quartz  Hill  Consol.  Gold  Min.  Co.  v. 
Eyre,  11  Q.  B.  D.  674,  52  L.  J.  Q.  B.  488,  49 
L.  T.  Rep.  N.  S.  249,  31  Wkly.  Rep.  668; 
Powell  V.  Hiltgen,  5  Terr.  L.  Rep.  16. 

61.  See  infra,  IV,  D,  2,  c. 

62.  Pope  V.  Pollock,  46  Ohio  St.  367,  21 
N.  E.  356,  15  Am.  St.  Rep.  608,  4  L.  R.  A. 
255 ;  Nickelson  V.  Cameron  Lumber  Co.,  39 
Wash.  569,  81  Pac.  1059;  Thompson  i;.  Gatlin, 
58  Fed.  534,  7  C.  C.  A.  351. 

63.  McPherson  v.  Runyon,  41  Minn,  524,  43 
N.  W.  392,  16  Am.  St.  Rep.  727;  Brounstein 
V.  Sahlein,  65  Hun  (N.  Y.)  365,  20  N.  Y. 
Suppl.  213;  Crawford  V.  McLaren,  9  U.  C. 
C.  P.  215. 

64.  Vexatious  ejectment  of  a  tenant,  if  any 
special  damage  is  caused  thereby  (Slater  V. 
Kimbro,  91  Ga.  217,  18  S.  E.  296,  44  Am. 
St.  Rep.  19),  but  not  an  ordinary  ejectment 
suit  in  which  plaintiff  failed  to  recover  (Mc- 
Namee  v.  Minke,  49  Md.  122;  Muldoon  v. 
Rickey,  103  Pa.  St.  110,  49  Am.  Rep.  117). 

65.  Dibrell  v.  Robinson,  1  Tex.  App.  Civ. 
Cas.  §  721. 

66.  California. — Robinson  v.  Kellum,  6  Cal. 
399. 

G-eorgia. —  Mitchell  V.  Southwestern  R. 
Co.,  75  Ga.  398. 

Illinois. —  Crate  v.  Kohlsaat,  44  111.  App. 
460. 

/ow7a.— Beach  v.  Williams,  (1899)  79 
N.  W.  393. 

Kentucky. —  Cox  v.  Taylor,  10  B,  Mon.  17. 

M  ississippi. —  See  Manlove  v.  Vick,  55 
Miss.  567. 

Ohio. —  Newark  Coal  Co.  v.  Upson,  40  Ohio 
St.  17. 

Canada. —  Montreal  St.  R.  Co.  v.  Ritchie, 
16  Can.  Sup.  Ct.  622. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  12. 

Compare  Williams  v.  Ainsworth,  121  Wis, 
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iDgs,^"^  like  garnishment^^  and  attacliment ai-e  sufficient  basis  for  the  action 
when  tiie  other  essentials  are  present. 

b.  Attachment.  That  the  action  may  be  maintained  for  maliciously  and  with- 
out probable  cause  "'^  suing  out  an  attachment  and  wrongfully  seizing  the  goods 
of  the  debtor  is  well  established.'^  Execution  of  an  attachment  bond,  as  required 
by  statute,  does  not  affect  the  right  to  sue  at  common  law  for  a  malicious  attach- 
ment.'^^ I^either  the  insufficiency  of  the  affidavit  nor  a  previous  action  on  the 
attachment  bond''^  precludes  the  right  of  recovery. 


600,  99  N".  W.  327,  where  in  an  injunction 
proceeding  restraining  defend{*nt  from  selling 
certain  potatoes,  there  was  no  evidence  that 
defendant  lost  any  profits,  and  it  was  held 
that  the  action  would  not  lie. 

Wrongful  injunction  generally  see  22  Cyc. 
1061  et  seq. 

67.  Roberts  v.  Keeler,  111  Ga.  181,  36  S.  E. 
617  (maliciously  and  without  probalble  cause 
suing  out  a  money  rule  against  a  le\n^4ng 
officer)  ;  Black  v.  Buckingham.  174  Mass. 
102,  54  N.  E.  494  (arrest  on  mesne  process). 

Execution.— Antcliff  v.  June,  81  mdi.  477, 
45  N.  W.  1019,  21  Am.  St,  Rep.  533,  10 
L.  R.  A.  621;  Hall  v.  Leaming,  31  N.  J.  L. 
321,  86  Am.  Dec.  213;  Barnett  f.  Reed,  51 
Pa.  St.  190,  88  Am.  Dec.  574;  Ault  v.  Arm- 
strong, 12  U.  C.  Q.  B.  385. 

Wrongful  execution  generally  see  17  Cyc. 
1570  et  seq. 

68.  Schumann  r.  Torbett,  86  Ga.  25,  12 
S.  E.  185;  Nix  v.  Goodhill,  95  Iowa  282,  63 
N.  W.  701,  58  Am.  St.  Rep.  434;  Cooper  v. 
Scyoc,  104  Mo.  App.  414,  79  S.  W.  751.  But 
see  Noonan  v.  Orton,  30  Wis.  356. 

Wrongful  garnishment  generally  see  20  Cyc. 
1152. 

69.  See  infra,  IV,  D,  2,  b. 

70.  Spengler  v.  Davy,  15  Gratt.  (Va.)  381; 
Burkhart  v.  Jennings,'  2  W.  Va.  242. 

71.  Even  though  there  was  some  indebted- 
ness. Spaids  V.  Barrett,  57  111.  289,  11  Am. 
Rep.  10;  Savage  r.  Brewer,  16  Pick.  (Mass.) 
453,  28  Am.  Dec.  255 ;  Pierce  f.  Thompson, 
6  Pick.  (Mass.)  193;  Fortman  r.  Rottier,  8 
Ohio  St.  548,  70  Am.  Dec.  606 ;  Tomlinson  f. 
Warner,  9  Ohio  103;  Tamblyn  v.  Johnston, 
126  Fed.  267,  62  C.  C.  A.  601."^ 

72.  Alabama. —  Stewart  v.  Cole,  46  Ala. 
646;  McKellar  v.  Couch,  34  Ala.  336;  Don- 
nell  V.  Jones,  13  Ala.  490,  48  Am.  Dec.  59, 
17  Ala.  689,  52  Am.  Dec.  194. 

Arkansas. —  Harr  v.  Ward,  73  Ark.  437,  84 
S.  W.  496. 

California. —  Weaver  v.  Page,  6  Cal.  681. 

Connecticut. —  Whipple  t\  Fuller,  11  Conn. 
582,  29  Am.  Dec.  330. 

Illinois. —  Nelson  r.  Danielson,  82  111.  545; 
Spaids  V.  Barrett,  57  111.  289,  11  Am.  Rep. 
10 ;  Lawrence  v.  Hagerman,  56  111.  68,  8  Am. 
Rep.  674. 

Kentucky. —  Fullenwider  v.  McWilliams,  7 
Bush  389. 

Massachusetts. —  Lindsay  v.  Larned,  17 
Mass.  190. 

Missouri. —  Holliday  v.  Sterling,  62  Mo. 
321;  Walser  r.  Thies,  56  Mo.  89;  Talbott  i'. 
Great  Western  Plaster  Co.,  86  Mo.  App.  558; 
Kelley  v.  Osborn,  86  Mo.  App.  239. 


^^ew?  York. —  Bump  v.  Betts,  19  Wend.  421. 

Ohio. —  Fortman  v.  Rottier,  8  Ohio  St.  548, 
70  Am.  Dec.  606;  Tomlinson  v.  Warner,  9 
Ohio  103. 

Pennsylvania. —  McCullough  f.  Grishobber, 
4  Watts  &  S.  201. 

Virginia. —  Spengler  v.  D-ivv,  15  Gratt. 
381. 

West  Virginia. —  Burkhart  v.  Jennings,  2 
W.  Va.  242. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  13. 

Independently  of  statutory  authorization, 
an  action  may  be  maintained  for  a  malicious 
attachment.  Fortman  r.  Rottier,  8  Ohio  St. 
548,  70  Am.  Dec.  606;  Tomlinson  v.  Warner, 
9  Ohio  103. 

The  attachment  must  be  fully  executed  as 
provided  by  the  statute.  Maskell  v.  Barker, 
99  Cal.  642.  34  Pac.  340. 

Wrongful  attachment  see  4  Cyc.  831  et  seq. 

The  action  does  not  lie,  however,  for  seizing 
property  lawfully  subject  to  attachment, 
upon  an  attachment  regularly  sued  out  and 
founded  on  a  just  debt,  even  though  attach- 
ing creditor  acted  maliciously.  Batchelder 
V.  Frank,  49  Vt.  90;  Hood  i\  Cronkite,  29 
U.  C.  Q.  B.  98.  Nor  when  founded  on  a  just 
claim,  although  such  claim  was  smaller  than 
that  for  which  the  suit  was  brought,  when 
the  property  attached  was  of  no  greater  value 
than  the  amount  of  such  claim.  Grant  v. 
Moore,  29  Cal.  644. 

The  action  will  not  lie  by  a  stock-holder  in 
a  corporation  against  a  person  for  fraudu- 
lently and  maliciously  attacliing  his  shares 
of  stock.  Eldred  v.  Ripley,  97  111.  App. 
503. 

73.  Spaids  v.  Barrett,  57  111.  289,  11  Am, 
Rep.  10;  Lawrence  v.  Hagerman,  56  111.  68, 
8  Am.  Rep.  674;  Churchill  v.  Abraham,  22 
111.  455;  Pettit  v.  Mercer,  8  B.  Mon.  (Ky.) 
51;  Doll  V.  Cooper,  9  Lea  (Tenn.)  576;^ 
Smith  V.  Story,  4  Humphr.  (Tenn.)  169; 
Preston  v.  Cooper,  19  Fed.  Cas.  No.  11,395, 
1  Dill.  589. 

74.  Forrest  v.  Collier,  20  Ala.  175,  56  Am. 
Dec.  190. 

75.  The  injured  party  is  not  restricted  to 
a  suit  on  the  attachment  bond.  Maskell  v. 
Barker,  99  Cal.  642,  34  Pac.  340;  Spaids  v. 
Barrett,  57  111.  289,  11  Am.  Rep.  10;  Pierce 
V.  Thompson,  6  Pick.  (Mass.)  193;  Brand  v. 
Hinchman,  68  Mich.  590,  36  N.  W.  664,  13 
Am.  St.  Rep.  362;  Bruce  v.  Coleman,  1  Handy 
(Ohio)  515,  12  Ohio  Dec.  (Reprint)  265. 
See  also  Dver  r.  Sharp,  2  Pa.  Co.  Ct.  21&. 
Contra,  Ault  v.  Everitt,  16  Ivy.  L.  Rep.  93, 
the  reason  apparently  being  that  in  Ken- 
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c.  Proceeding"  Other  Than  an  Action.  Civil  proceedings  other  than  actions 
which  from  their  nature  are  likely  to  injure  reputation  or  credit  may  be  the  basis 
of  an  action  for  malicious  prosecution,  subject  to  usual  rules  of  practice,  proceed- 
ing, and  evidence,'^^  although  no  particularized  damage  appears.  This  is  true  of 
the  institution  of  bankruptcy  proceedings,'^'^  or  of  proceedings  for  the  winding  up 
of  a  company,'^^  or  a  partnersiiip,'^^  and  inquisitions  of  lunacy.^*^  Essentially  the 
same  principles  apply  to  rules  for  contempt  of  court.^^ 

3.  Interference  With  Person  or  Property  —  a.  Presence  of.  Where  there 
has  been  an  arrest  of  the  person,®^  or  seizure  of  property  ^^'^  in  or  in  connection 
with  a  civil  action,^^  where  the  damage  is  exceptional,  peculiar,  or  particularized 
and  actual,^^  malicious  prosecution  lies,  according  to  the  prevailing  American  rule, 
if  the  otlier  essentials  of  the  wrong  be  made  out. 

b.  Absence  of  —  (i)  English  Rule.    In  harmony  with  the  English  view  of 


tucky  only  actual  damages  can  be  recovered 
in  a  suit  on  the  bond. 

Defendant  has  a  remedy  on  common-law 
principles  aside  from  the  remedy  on  the  at- 
tachment bond.  Preston  v.  Cooper,  19  Fed. 
Cas.  No.  11,395,  1  Dill.  589. 

Conversely  the  recovery  in  an  action  for 
malicious  attachment  of  general  damages  as 
injury  to  credit  and  reputation  does  not  bar 
an  action  on  the  attachment  bond  for  special 
damages  thereby  provided  for.  Hall  v.  For- 
man,  5  Ky.  L.  Rep.  140. 

76.  Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  ed.  116;  Farmer  v.  Darling,  4  Burr.  1971. 

77.  King  v.  Sullivan,  (Tex.  Civ.  App.  1900) 
92  S.  W.  51;  Wilkinson  v.  Goodfellow- 
Brooks  Shoe  Co.,  141  Fed.  218;  Sonneborn  v. 
Stewart,  22  Fed.  Cas.  No.  13,176,  12  Woods 
599  ^reversed  in  98  U.  S.  187.  25  L.  ed.  116, 
on  the  theory  that  probable  cause  was 
shown]  ;  Metropolitan  Bank  v.  Pooley,  10 
App.  Cas.  210,  49  J.  P.  756,  54  L.  J.  Q.  B. 
449,  53  L.  T.  Hep.  N.  S.  163,  33  Wkly.  Bep. 
709  (but  only  when  adjudication  in  bank- 
ruptcy proceeding  has  been  set  aside)  ; 
Johnson  v.  Emerson,  L.  R.  6  Exch.  329,  40 
L.  J.  Exch.  201,  25  L.  T.  Rep.  N.  337; 
Whitworth  'c.  Hall,  2  B.  &  Ad.  695,  9  L.  J. 
K.  B.  O.  S.  297,  22  E.  C.  L.  291;  Cotton  V. 
James,  1  B.  &  Ad.  128,  20  E.  C.  L.  424; 
Brown  v.  Chapman,  3  Burr.  1418,  W.  Bl.  427 
(for  maliciously  and  without  probable  cause 
instituting  proceedings  to  have  one  declared 
a  bankrupt)  ;  Farley  ^.  Danks,  4  E.  &  B.  493, 
1  Jur.  N.  S.  331,  24  L.  J.  Q.  B.  244,  3  Wkly. 
Rep.  173,  82  E.  C.  L.  493;  Chapman  V.  Pick- 
ersgill,  2  Wils.  C.  P.  145 ;  Magill  v.  Samuel, 
19  U.  C.  C.  P.  443;  Locke  v.  Wilson,  6  U.  C. 
Q.  B.  600.  Compare  Cincinnati  Daily  Tri- 
bune Co.  V.  Bruck,  61  Ohio  St.  489,  56  N.  E. 
198,  76  Am.  St.  Rep.  433. 

78.  Quartz  Hill  Consol.  Gold  Min.  Co.  t. 
Eyre,  11  Q.  B.  D.  674,  52  L.  J.  Q.  B.  488,  49 
L.  T.  Rep.  N.  S.  249,  31  Wkly.  Rep.  668. 

79.  Lubv  V.  Bennett,  111  Wis.  613,  87  N.  W, 
804,  87  Am.  St.  Rep.  897,  56  L.  R.  A.  261. 

80.  Griswold  v..  Griswold,  143  Cal.  617,  77 
Pac.  672;  Lockenour  v.  Sides,  57  Ind.  360, 
26  Am.  Rep.  58. 

81.  Tavenner  v.  Morehead,  41  W.  Va.  116, 
23  S.  E.  673.  See  Montreal  i).  Hall,  12  Can. 
Sup.  Ct.  74,  as  to  action  based  on  removal  of 
arbitrator. 


82.  Necessity  of  arrest  in  criminal  prose- 
cution see  supra,  IV,  C,  4. 

83.  Illinois.— CoUins  v.  Hayte,  50  111.  353 
(holding  that  an  arrest  in  a  civil  suit  will 
be  governed  by  the  rules  of  law  applicable  to 
actions  for  malicious  prosecution  for  causing 
plaintiff's  arrest  on  a  criminal  charge)  ;  Bur- 
nap  V.  Wight,  14  111.  301  (maliciously  and 
without  probable  cause  suing  out  a  writ  of 
ne  exeat ) . 

New  York. —  Brown  v.  Mclntyre,  43  Barb. 
344. 

Rhode  Island. —  Lauzon  v.  Charroux,  18 
R.  I.  467,  28  Atl.  975. 

United  States. —  Burnap  v.  Albert,  4  Fed. 
Cas.  No.  2,170,  Taney  244. 

Canada. —  Cameron  v.  Playter,  3  U.  C. 
Q.  B.  138;  Dunn  v.  McDougall,  5  U.  C.  Q.  B. 
O.  S.  156. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  16. 

Arrest  and  imprisonment  generally  see 
Pierce  v.  Thompson,  6  Pick.  (Mass.)  193; 
Stone  V.  Swift,  4  Pick.  (Mass.)  389,  16  Am. 
Dec.  349;  Lindsay  v.  Larned,  17  Mass.  190; 
Hayden  v.  Shed,  11  Mass.  500;  Watkins  v. 
Baird,  6  Mass.  506,  4  Am.  Dec.  170. 

84.  Woodley  v.  Coker,  119  Ga.  226,  46 
S.  E.  89;  Juchter  v.  Boehm,  67  Ga.  534; 
Gundermann  v.  Buschner,  73  111.  App.  180; 
Luby  V.  Bennett,  111  Wis.  613,  87  N.  W.  804, 
87  Am.  St.  Rep.  897,  56  L.  R.  A.  261.  See 
Gordon  v.  Rumble,  19  Ont.  App.  440;  Lyden 
V.  McGee,  16  Ont.  105;  Winning  v.  Gow,  32 
U.  C.  Q.  B.  528. 

Even  in  England  an  action  lay  for  mali- 
ciously and  causelessly  seizing  ships.  Redway 
V.  McAndrew,  L.  R.  9  Q.  B.  74,  79  L.  T.  Rep. 
N.  S.  421,  22  Wkly.  Rep.  60;  Castrique  v. 
Behrens,  3  E.  &  E.  709,  9  Jur.  N.  S.  1028,  30 
L.  J.  Q.  B.  163,  4  L.  T.  Rep.  N.  S.  52,  107 
E.  C.  L.  709. 

85.  Black  v.  Buckingham,  174  Mass.  102, 
54  N.  E.  494;  Luby  v.  Bennett,  111  Wis.  613, 
87  N.  W.  804,  87  Am.  St.  Rep.  897,  50  L.  R.  A. 
261. 

86.  Alalama. —  Bennett  v.  Black,  1  Stew. 
39. 

Georgia. —  Mitchell  v.  Southwestern  R.  Co., 
75  Ga.  398. 

Massachusetts. —  Pierce  v.  Thompson,  6 
Pick.  193;  Lindsav  v.  Larned,  17  Mass. 
190. 
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the  remedj,®'^  some  American  authorities  hold  that  no  action  will  lie  for  merely 
commencing  a  civil  action,  however  unfounded  the  suit  may  be,^^  in  the  absence 
of  interference  with  person  or  property  or  of  special  grievance  differentiated 
from  and  superadded  to  the  ordinary  expenses  of  the  suit.  The  usual  reasoning 
is  that  tlie  remedy  of  a  person  sued  is  to  tax  his  costs,  whereby  lie  will  not  be 
stinmlated  to  interminable  litigation  based  upon  constructive  harm.^^ 

(ii)  American'  BuLE.  Tlie  general  American  02)inion,  however,  is  that  costs 
in  that  country,  unlike  the  English  costs,  awarded       /V^/52^7?2.  clamor  em  ^  2<xq, 


Michigan. —  Antcliff  v.  June,  81  Mich.  477, 
45  N.  W.  1019,  21  Am.  St.  Rep.  533,  10 
L.  R.  A.  621. 

Minnesota. —  O'Xeill  v.  Johnson,  53  INIinn. 
439,  55  N.  W.  601,  39  Am.  St.  Rep.  615. 

New  Jersey. —  Brush  v.  Burt,  3  N.  J.  L. 
979. 

Pennsylvania. —  Kramer  r.  Stock,  10  Watts 
115. 

Tennessee. —  Lipscomb  r.  Shofner,  96  Tenn. 
112,  33  S.  W.  818. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  16. 

87.  Quartz  Hill  Consol.  Gold  Min.  Co.  r. 
Evre,  11  Q.  B.  D.  674,  690,  52  L.  J.  Q.  B. 
488,  49  L.  T.  Rep.  X.  S.  249,  31  Wkly.  Rep. 
668,  where  it  was  said :  "  In  the  present 
day,  and  according  to  our  present  law,  the 
bringing  of  an  ordinary  action,  however 
maliciously,  and  however  great  the  want  of 
reasonable  and  probable  cause,  will  not  sup- 
port a  subsequent  action  for  malicious  pros- 
ecution." See  also  Purton  v.  Honnor,  1 
B.  &  P.  205;  Cotterell  i".  Jones.  11  C.  B. 
713,  16  Jur.  88,  21  L.  J.  C.  P.  2,  73  E.  C.  L. 
713;  Parker  v.  Langley,  Gilb.  Cas.  163; 
Beauchampe  r.  Croft,  Keilw.  26 ;  Savile  v. 
Roberts,  1  Ld.  Raym.  374,  1  Salk.  13,  3  Salk. 
16;  Anonymous,  6.  Mod.  73;  Goslin  r.  Wil- 
cock,  2  Wils.  C.  P.  302;  1  Bacon  Abr.  141; 
Fitzherbert  Nat.  Brev.  429 ;  and  supra,  note 
60. 

88.  Georgia. —  Mitchell  v.  Southwestern  R. 
Co.,  75  Ga.  398. 

loiva. —  Smith  v.  Hintrager,  67  Iowa  109, 
24  N.  W.  744;  Wetmore  v.  Mellinger,  64 
Iowa  741,  18  N.  W.  870,  52  Am.  Rep.  465. 

Maryland. —  McNamee  v.  Minke,  49  Md. 
122. 

Michigan. —  Stimer  r.  Bryant,  84  Mich. 
466,  47  N.  W.  1099. 

Neio  Jersey. —  Potts  v.  Imlay,  4  IST.  J.  L. 
382,  7  Am.  Dec.  603;  Parker  v.  Frambes,  2 
N.  J.  L.  144 ;  Woodmansie  v.  Logan,  2  N.  J.  L. 
86. 

'New  York. —  Paul  v.  Fargo,  84  N.  Y.  App. 
Div.  9,  82  N.  Y.  Suppl.  369. 

Pennsylvania. —  Norcross  r.  Otis,  152  Pa. 
St.  481,  25  Atl.  575,  34  Am.  St.  Rep.  669; 
Muldoon  V.  Rickey,  103  Pa.  St.  110,  49  Am. 
Rep.  117;  Eberly^-.  Rupp,  90  Pa.  St.  259; 
Mayer  v.  Walter,  64  Pa.  St.  283;  Beam  v. 
Warfel,  9  Lane.  Bar  185. 

Texas. —  Smith  v.  Adams,  27  Tex.  28; 
Haldeman  v.  Chambers,  19  Tex.  1. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  16. 

General  American  rule  see  infra,  IV,  D,  3, 
b,  (II). 


89.  Illinois. —  Bonney  v.  King,  201  111.  47, 
06  N.  E.  377;  Smith  v.  Michigan  Buggy  Co.,. 
175  111.  619,  51  N.  E.  569,  67  Am.  St.  Rep. 
242;  Lawrence  V.  Hagerman,  56  111.  68,  8 
Am.  Rep.  674;  Gorton  f.  Brown,  27  111.  489, 
81  Am.  Dec.  245;  Dooley  r.  Meisenbach,  83 
111.  App.  75 ;  Payne  v.  Donegan,  9  111.  App. 
566. 

Iowa. — Wetmore  v.  Mellinger,  64  Iowa  741, 
18  N.  W.  870,  52  Am.  Rep.  465. 

Maryland. —  Supreme  Lodge  A.  P.  L.  v. 
Unverzagt,  76  Md.  140,  24  Atl.  323. 

Minnesota. —  See  Burton  v.  St.  Paul,  etc., 
R.  Co.,  33  Minn.  189,  22  N.  W.  300. 

'New  Jersey. —  Bitz  r.  Meyer,  40  N.  J.  L. 
252,  29  Am.  Rep.  233;  Potts  v.  Imlay,  4 
N.  J.  L.  382,  7  Am.  Dec.  603. 

North  Carolina. —  Terry  v.  Davis,  114  N.  C. 
31,  18  S.  E.  943. 

Ohio. —  Cincinnati  Daily  Tribune  Co.  v. 
Bruck,  61  Ohio  St.  489,  56*  N.  E.  198,  76  Am. 
St.  Rep.  433;  Sax  v.  Laws,  7  Ohio  Dec.  (Re- 
print) 41,  1  Cine.  L.  Bui.  78;  Bartholorae^7 
r.  Metropolitan  L.  Ins.  Co.,  1  Ohio  S.  &  C.  PI. 
Dec.  267,  7  Ohio  N.  P.  209;  Lucy  v.  Metro- 
politan L.  Ins.  Co.,  31  Cine.  L.  Bui.  22. 

Pennsylvania. —  Norcross  V.  Otis,  152  Pa. 
St.  481,  25  Atl.  575,  34  Am.  St.  Rep.  669; 
Muldoon  V.  Rickey,  103  Pa.  St.  110,  49  Am. 
Rep.  117;  Kramer  v.  Stock,  10  Watts  115. 

Texas. —  Johnson  v.  King,  64  Tex.  226; 
McCord-Collins  Commerce  Co.  v.  Levi,  21  Tex. 
Civ.  App.  109,  50  S.  W.  606;  Gulf,  etc.,  R. 
Co.  V.  Hewson,  3  Tex.  App.  Civ.  Cas.  §  248. 

Washington. —  Abbott  v.  Thorne,  34  Wash. 
692,  76  Pac.  302,  101  Am.  St.  Rep.  1021,  65 
L.  R.  A.  826. 

Wisconsin. — Luby  v.  Bennett,  111  Wis.  613, 
87  N.  W.  804,  87  Am.  St.  Rep.  897,  56  L.  R.  A. 
261. 

See  33  Cent.  Dig.  tit.  Malicious  Prosecu- 
tion," §  10. 

90.  St.  52  Hen.  Ill  gave  costs  to  defendant 
per  falsum  clainorem;  and  only  since  the 
passage  of  that  act  was  it  that  the  action  for 
maliciously  bringing  a  civil  suit  did  not  lie. 
See  Mitchell  v.  Southwestern  R.  Co.,  75  Ga. 
398;  Pope  i\  Pollock,  46  Ohio  St.  367,  21 
N.  E.  356,  15  Am.  St.  Rep.  608,  4  L.  R.  A. 
255;  Wade  f.  National  Bank,  114  Fed.  377; 
Savile  r.  Roberts,  1  Ld.  Ravm.  374,  1  Salk. 
13,  3  Salk.  16.  See  also  De  Medina  v.  Grove, 
1  Q.  B.  152,  10  Jur.  426,  15  L.  J.  Q.  B.  284, 
59  E.  C.  L.  152  [affirmed  in  10  Q.  B.  172,  11 
Jur.  145,  17  L.  J.  Q.  B.  321,  59  E.  C.  L.  172]  ; 
Dronefield  r.  Archer,  5  B.  &  Aid.  513,  7 
E.  C.  L.  281;  Austin  r.  Debnam,  3  B.  &  C. 
139,  10  E.  C.  L.  72;  Churchill  v.  Siggers,  2 
C.  L.  R.  1509,  3  E.  &  B.  929,  18  Jur.  773,  23 
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not  designed  to  and  in  fact  do  not  amount  to  a  remedy  of  compensation  for  the 
wrong  so  committed  by  the  party  who  lirst  put  the  law  vexatiously  in  motion  and 
who  can  be  charged  in  malicious  prosecution  only  after  plaintiff  in  that  action 
has  faced  the  sufficient  deterrent  of  the  burden  of  proof  as  to  the  many  elements 
of  that  tort.  The  prevailing  rule  is  accordingly  that  the  action  may  lie,  although 
the  original  proceeding  was  begun  by  a  civil  summons  only  and  the  party  seeking 
recovery  was  not  arrested  and  his  property  was  not  seized,^^  and  he  suffered  no 
peculiar  injury/^  but  only  when  the  want  of  probable  cause  is  very  palpable.^^ 

V.  DEFENDANT'S  CONNECTION  WITH  ORIGINAL  PROCEEDING.^* 

A.  Commencement  op  Continuance  by  Defendant.  It  is  not  material  to 
plaintiff's  right  of  recovery  whether  defendant  wrongfully  commenced  or  tor- 
tiously  continued  the  original  proceeding  after  want  of  probable  cause  had  been 
shown  therein,^^  upon  the  charge  presented.^^ 


L.  J.  Q.  B.  308,  2  Wkly.  Eep.  551,  77  E.  C.  L. 
929,  26  Eng.  L.  &  Eq.  200. 

The  history  and  effect  of  the  English  stat- 
utes and  decisions  will  be  found  elaborately 
considered  by  Corliss,  C.  J.,  in  Kolka  Jones, 
6  N.  D.  461,  71  N.  W.  558,  66  Am.  St.  Rep. 
615. 

91.  Califorma. —  Eastin  v.  Stockton  Bank, 
66  Cal.  123,  4  Pac.  1106,  56  Am.  Rep.  77. 

Colorado. —  Hoyt  v.  Macon,  2  Colo.  113. 

Connecticut. — Whipple  v.  Fuller,  11  Comi. 
582,  29  Am.  Dec.  330. 

Indiana. —  McCardle  v.  McGinley,  86  Ind. 
538,  44  Am.  Rep.  343;  Whitesell  v.  Study, 
(App.  1906)  76  N.  E.  1010. 

Kansas. —  Marbourg  v.  Smith,  11  Kan.  554. 

Kentucky.— Woods  v.  Finnell,  13  Bush  628 ; 
Cox  V.  Taylor,  10  B.  Mon.  17. 

Michigan. —  Antcliffe  v.  June,  81  Mich.  477, 
45  N.  W.  1019,  21  Am.  St.  Rep.  533,  10 
L.  R.  A.  621. 

Minnesota. —  Eickhoff  v.  Fidelity,  etc.,  Co., 
74  Minn.  139,  76  N.  W.  1030;  O'Neill  v. 
Johnson,  53  Minn.  439,  55  N.  W.  601,  39  Am. 
St.  Rep.  615;  McPherson  v.  Runyon,  41  Minn. 
524,  43  N.  W.  392,  16  Am.  St.  Rep.  727. 

Missouri. —  Smith  v.  Burrus,  106  Mo.  94, 
16  S.  W.  881,  27  Am.  St.  Rep.  329,  15  L.  R.  A. 
59;  Brady  v.  Ervin,  48  Mo.  533. 

Nehraska. —  McCormick  Harvesting  Mach. 
Co.  V.  Wiilan,  63  Nebr.  391,  88  N.  W.  497, 
93  Am.  St.  Rep.  449,  56  L.  R.  A.  338.  Con- 
tra, Rice  V.  Day,  34  Nebr.  100,  51  N.  W.  747. 

New  Jersey. —  Brush  v.  Burt,  3  N.  J.  L. 
979. 

New  York. —  Pangburn  v.  Bull,  1  Wend. 
345. 

North  Dakota. —  Kolka  v.  Jones,  6  N.  D. 
461,  71  N.  W.  558,  66  Am.  St.  Rep.  615. 

0/uo.— Pope  r.  Pollock,  46  Ohio  St.  367, 
21  N.  E.  356,  15  Am.  St.  Rep.  608,  4  L.  R.  A. 
255. 

Tennessee. —  Lipscomb  v.  Shofner,  96  Tenn. 
112,  33  S.  W.  818. 

Vermont. —  Closson  v.  Staples,  42  Vt.  209, 
1  Am.  Rep.  316. 

United  States. —  Wilkinson  v.  Goodfellow- 
Brooks  Shoe  Co.,  141  Fed.  218. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  16. 

"  The  reason  for  the  rule  .  .  .  seems  to  me 
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to  be  satisfactory  and  in  accordance  with 
right  and  justice.  The  common  law  declares 
that  for  every  injury  there  is  a  remedy.  Es- 
pecially is  this  so  where  the  injury  is  mali- 
cious. If  a  man  is  injured  in  his  credit  and 
reputation,  and  his  business  lessened  or  broken 
up,  it  can  make  no  difference,  in  his  right  to 
recover  for  such  injury,  that  his  person  or 
property  Las  not  been  manually  seized  or  dis- 
turbed." Brand  v.  Hinchman,  68  Mich.  590, 
598,  36  N.  W.  664,  13  Am.  St.  Rep.  362,  per 
Morse,  J. 

The  modern  trend  of  authority  in  this  coun- 
try is  well  illustrated  in  the  opinion  of  Cor- 
liss, C.  J.,  in  Kolka  v.  Jones,  6  N.  D.  461,  71 
N.  W.  558,  66  Am.  St.  Rep.  615. 

92.  The  tendency  is  to  enlarge  the  defini- 
tion or  to  so  indulge  in  presumptions  of 
special  damage  as  in  Lubv  v.  Bennett,  111 
Wis.  613,  87  N.  W.  804,  87 "Am.  St.  Rep.  897, 
56  L.  R.  A.  261,  or  to  so  extend  the  meaning 
of  interference  with  property,  as  in  Cooper 
V.  Scyoc,  104  Mo.  App.  414,  79  S.  W.  751, 
as  to  reach  the  same  conclusion. 

93.  Eickhoff  v.  Fidelitv,  etc.,  Co.,  74  Minn. 
139,  76  N.  W.  1030. 

94.  Persons  responsible  see  infra,  XI. 

95.  Wilmerton  i:  Sample,  42  111.  App.  254; 
Johnson  v.  Miller.  63  Iowa  529,  17  N.  W.  34, 
50  Am.  Rep.  758. 

96.  Wetmore  v.  Mellinger,  (Iowa  1883)  14 
N.  W.  722;  Wenger  v.  Phillips,  195  Pa.  St. 
214,  45  Atl.  927,  78  Am.  St.  Rep.  810;  Blunk 
V.  Atchison,  etc.,  R.  Co.,  38  Fed.  311.  Thus 
where  an  action  is  instituted  by  several  per- 
sons, in  the  name  of  one,  with  probable 
cause,  and  afterward,  and  in  the  progress  of 
the  suit  the  person  in  whose  name  the  action 
is  commenced  discovers  there  is  no  cause  of 
action,  and  does  not  discharge  plaintiff  from 
custody,  he  alone  is  liable  for  his  act  or 
fault  subsequent.  Bicknell  v.  Dorion,  Id 
Pick.  (Mass.)  478. 

97.  Babcock  v.  Merchants'  Exchange,  159 
Mo.  381,  60  S.  W.  732. 

Effect  of  change  of  charge  by  justice. — 
Where  A  caused  B's  arrest  upon  a  warrant 
for  larceny  and  the  justice,  of  his  own  motion, 
changed  the  charge  to  one  of  disorderly  con- 
duct, imposed  a  fine  and  committed  B  in  de- 
fault of  payment  thereof,  A  was  not  liable 
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B.  Instig'ation  or  Participation  by  Defendant.  To  sustain  the  action,  it 
must  atiirmativelj  appear  as  a  part  of  the  case  of  the  party  demanding  damages 
that  the  party  sought  to  be  charged  was  the  proximate  and  efficient  cause  of 
mahciously  putting  the  law  in  motion.^^  The  action,  however,  does  not  lie  for 
merely  preferring  an  accusation,^^  for  making  to  a  magistrate  a  full  and'  true 
statement  of  facts  which  the  magistrate  mistakenly  ^  believes  to  have  constituted 
a  public  offense  and  upon  which  he  issues  a  w^arrant,^  for  a  prosecution  in  good 


for  anything  done  after  the  charge  had  been 
changed.  Frankfurter  Bryan,  12  111.  App. 
549. 

98.  Indiana. —  Wilkinson  v.  Arnold,  11  Ind. 
45. 

Kentucky. —  Miller  v.  Metropolitan  L.  Ins. 
Co.,  89  S.  W.  183,  28  Ky.  L.  Rep.  223. 

Missouri. — Walser  v.  Tliies,  56  Mo.  89. 

West  Vii-ginia. —  Porter  v.  Mack,  50  W.  Va. 
581,  40  S.  E.  459. 

United  States. —  Cook  v.  Proskey,  138  Fed. 
273,  77  C.  C.  A.  563. 

England. —  Fitzjohn  v.  Mackinder,  9  C.  B. 
N.  S.  505,  7  Jur.  N.  S.  1283,  30  L.  J.  C.  P. 
257,  4  L.  T.  Rep.  N.  S.  149,  9  Wkly.  Rep.  477, 
99  E.  C.  L.  505.  To  make  an  oral  charge 
before  a  magistrate  (Clarke  u.  Postan,  0 
C.  &  P.  423,  25  E.  C.  L.  506 ;  Dawson  v.  Van- 
sandau,  11  Wkly.  Rep.  51G),  to  charge  with 
felony  in  an  information  (Davis  v.  Noake, 
6  M.  &  S.  29,  1  Stark.  377,  18  Rev.  Rep.  290, 
2  E.  C.  L.  146),  or  to  hold  oneself  out  as 
maker  of  charge  (Clements  v.  Ohrly,  2  C.  &  K. 
680,  61  E.  C.  L.  686)  is  sufficient. 

Canada.— Hunt  v.  McArthur,  24  U.  C.  Q.  B. 
254;  Cameron  v.  Playter,  3  U.  C.  Q.  B.  138. 
And  see  Grimes  V.  Miller,  23  Ont.  App.  764; 
Lvden  v.  McGee,  16  Ont.  105;  McLarren  v. 
Blacklock,  14  U.  C.  Q.  B.  24.  That  the  trial 
of  the  indictment  was  through  counsel  for 
the  crown  did  not  deprive  plaintiff  of  the 
right  of  action  against  the  real  prosecutor. 
Carr  v.  Proudfoot,  (East.  T.  3  Vict.)  R.  &  J. 
Dig.  2199.  See  also  Poitras  v.  Le  Beau,  14 
Can.  Sup.  742;  Sinclair  v.  Haynes,  16  U.  C. 
Q.  B.  247. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  3.  See  also  Damages,  13  Cyc.  28 
et  seq. 

99.  Illinois. —  Wilmerton  v.  Sample,  42  111. 
App.  254. 

Missouri. — White  v.  Shradski,  36  Mo.  App. 
635. 

New  York. —  Brown  v.  Chadsey,  39  Barb. 
253. 

Texas. —  Burgess  v.  Singer  Mfg.  Co.,  (Civ. 
App.  1895)  30  S.  W.  1110. 

United  States. — Wasserman  v.  Louisville, 
etc.,  R.  Co.,  28  Fed.  802. 

England. —  Cohen  v.  Morgan,  6  D.  &  R.  8, 
28  Rev.  Rep.  533,  16  E.  C.  L.  250. 

Canada. —  Sparks  v.  Joseph,  7  U.  C.  C.  P. 
69.  And  see  Reid  v.  Maybee,  31  U.  C.  C.  P. 
384. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  3. 

Nor  is  a  person  liable  for  unauthorized  in- 
formation furnished  to  a  policeman  by  a  clerk 
without  such  person's  knowledge  or  authority. 
Hershey  v.  O'Neill,  36  Fed.  168. 

[2] 


The  making  of  an  affidavit  on  which  a  void 
search  warrant  is  issued,  without  further  ac- 
tion, does  not  create  a  liability  for  malicious 
prosecution.  W'allace  v.  Williams,  14  N.  Y. 
Suppl.  180. 

A  complaining  witness  is  not  responsible 
for  the  judgment  of  a  magistrate  in  issuing 
a  search  warrant  upon  an  insufficient  affi- 
davit. Wilmerton  v.  Sample,  42  111.  App. 
254. 

Placing  before  an  experienced  attorney  all 
facts  relating  to  a  theft,  asking  his  advice  as 
to  whether  such  facts  would  justify  an  arrest, 
where  the  attorney  discloses  such  facts  to 
the  prosecuting  attorney,  does  not  create  a 
liability  for  malicious  prosecution.  Perry 
V.  Sillier,  92  Mich.  72,  52  N.  W.  301  [follow- 
ing Huntington  v.  Gault,  81  Mich.  144,  45 
N.  W.  970]. 

1.  Alahama. —  Chambliss  v.  Blau,  127  Ala. 
86,  28  So.  602. 

California. —  Krause  v.  Spiegel,  94  Cal.  370, 
29  Pac.  707,  28  Am.  St.  Rep.  137,  15  L.  R.  A. 
707 ;  Hahn  v.  Schmidt,  64  Cal.  284,  30  Pac. 
818. 

Indiana. —  McNeely  v.  Driskill,  2  Blackf. 
259. 

loica. —  Newman  v.  Davis,  58  low^a  447,  10 
N.  W.  852.  But  see  Holden  v.  Merritt,  92 
Iowa  707,  61  N.  W.  390,  holding  that  where 
the  party  sought  to  be  charged  furnished  an 
inspector  with  facts  on  Avhich  he  filed  an 
information  against  plaintiff  charging  a  dis- 
tinct offense,  defendant  cannot  escape  liability 
for  malicious  prosecution  on  the  ground  that 
the  prosecution  was  instituted  through  mis- 
taken judgment  on  the  part  of  the  inspector. 

Massachusetts. —  Gibbs  v.  Ames,  119  Mass. 
60. 

North  Carolina.— Oaklej  v.  Tate,  118  N.  C. 
361,  24  S.  E.  806. 

England.—  Leigh  v.  Webb,  3  Esp.  164. 

Canada. —  Rogers  v.  Hassard,  2  Ont.  App. 
507;  Pring  v.  Myatt,  5  Ont.  L.  Rep.  505; 
Sparks  v.  Joseph,  7  U.  C.  C.  P.  69.  But  see 
McNeills  V.  Gartshore,  2  U.  C.  C.  P.  464. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  3. 

2.  Cole  V.  Andrews,  74  Minn.  93,  76  N.  W. 
962. 

Nor  will  an  action  for  malicious  prosecution 

lie  where  it  does  not  appear  that  defendant 
made  any  effort  to  procure  the  indictment, 
but  w^ent  before  the  grand  jury  on  process  of 
the  state  (Breneman  r.  West,  21  Tex.  Civ. 
App.  19,  50  S.  W.  471),  or  called  a  police 
inspector,  in  the  belief  that  a  crime  had  been 
committed  and  stated  the  material  facts  to 
him  without  concealment,  but  expected  him 
to  make  further  investigation  (Burnham  V. 
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faith,  under  a  void  ordiiiaiice,^  or  for  tlie  signing  of  a  bond  for  an  attacliment/ 
Tiie  test  is.  Was  defendant  actively  instrumental  in  putting  the  law  in  force '^^ 

C.  How  Defendant's  Liability  Attaches^  —  l.  In  General.  Liability  in 
malicious  prosecution  may  attach  inter  alia,  (1)  By  personal  commission,  joint  or 
several;''  (2)  by  virtue  of  command  before  or  after  wrong  done ;  ^  and  (3)  by 
virtue  of  relationsliip.^ 

2.  Personal  Commission.  Recovery  may  be  liad  against  any  ordinary  person 
who  personally  instituted  or  caused  the  original  wrongful  proceeding.^*^ 

3.  Command.  Liability  may  also  attach  where  the  person  sought  to  be  charged 
directed  or  commanded  another  to  institute  the  judicial  proceedings  complained  of 
in  the  first  instance,^^  or  ratified  the  act.^^ 

4.  Relationship  —  a.  Principal  and  Agent  —  (i)  In  General.    The  liability 


Collateral  Loan  Co.,  179  Mass.  2G8,  CO  N.  E. 
617)  ;  nor  for  writing  a  letter  to  the  super- 
intendent of  police  stating  that  plaintiff  had 
committed  a  murder  (Harris  v.  Warre,  4 
C.  P.  D.  125,  48  L.  J.  C.  P.  310,  40  L.  T. 
Rep.  N.  S.  429,  27  Wkly.  Pep.  461). 

The  fact  that  defendant's  name  was  in- 
dorsed on  an  indictment  for  perjury  does  not 
connect  him  with  the  prosecution,  making 
him  liable  as  for  malicious  prosecution,  since 
he  might  have  been  summoned  in  invituni. 
King  V.  McPhee,  (Colo.  App.  1901)  63  Pae. 
709. 

3.  James  v.  Sweet,  125  Mich.  132,  84  N.  W. 
61:  Goodwin  v.  Guild,  94  Tenn.  486,  29  S.  W. 
721,  45  Am.  St.  Rep.  743,  27  L.  R.  A.  660. 

4.  Harr  v.  Ward,  73  Ark.  437,  84  S.  W. 
496. 

5.  Holden  v.  Merritt,  92  Iowa  707,  61  N.  W. 
390;  Potter  v.  Gjertsen,  37  Minn.  386,  34 
N.  W.  746;  Vennum  v.  Houston,  38  Nebr. 
293,  56  N.  W.  970;  Danby  v.  Beardsley,  43 
L.  T.  Rep.  N.  S.  603. 

Silently  acquiescing  in  the  commencement 
of  the  prosecution  is  not  sufficient.  Shan- 
non v.  Sims,  (Ala.  1906)  40  So.  574. 

The  present  defendant  need  not  have  been 
a  plaintiff  to  the  original  proceeding. —  The 
action  may  lie,  although  the  original  proceed- 
ing was  brought  in  the  name  of  a  third 
person  on  proof  of  actual  damage.  Bond  v. 
Chapin,  8  Mete.  (Mass.)  31;  Porter  i'.  Mack, 
50  W.  Va.  581,  40  S.  E.  459;  Cotterell  v. 
Jones,  11  C.  B.  713,  16  Jur.  88,  21  L.  J.  C.  P. 
2,  7  E.  C.  L.  713. 

When  plaintiff  in  the  original  action  had  no 
legal  existence  as  to  liability  see  Flatt  v. 
"  Waddell,  18  Ont.  539. 

6.  Persons  responsible  see  mfra,  XI. 

7.  See  infra,  V,  C,  2. 

8.  See  infra,  V,  C,  3. 

9.  See  infra,  V,  C,  4. 

10.  Delaware. —  Herbener  v.  Crossan,  4 
Pennew.  38,  55  Atl.  223. 

Illinois. —  Hurd  v.  Shaw,  20  111.  354. 

Louisiana. —  Grant  v.  Deuel,  3  Rob.  17,  38 
Am.  Dec.  228. 

Neio  York. —  McMorris  v.  Howell,  89  N.  Y. 
App.  Div.  272,  85  N.  Y.  SuppL  1018. 

Canada. —  Thorne  v.  Mason,  8  U.  C.  Q.  B. 
236. 

That  the  formal  complaint  was  made  by 
another  is  immaterial.  Dann  v.  Wormser,  38 
N.  Y.  App.  Div.  460,  56  N.  Y.  Suppl.  474. 
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Liability  of  actor  only  among  joint  credit- 
ors see  Cameron  v.  Playter,  3  U.  C.  Q.  B.  138. 
See  also  Lyden  v.  McGee,  16  Ont.  105;  Mc- 
Laren V.  Blacklock,  14  U.  C.  Q.  B.  24. 

One  who  both  makes  an  arrest  and  origi- 
nates the  proceeding  in  which  it  ia  made 
may,  although  protected  as  to  the  arrest,  be 
liable  for  malicious  prosecution.  Reisterer 
V.  Lee  Sum,  94  Fed.  343,  36  C.  C.  A.  285. 

A  person  in  whose  name  an  action  has  been 
brought  without  his  authority  as  the  next 
friend  of  a  minor  is  not  responsible.  Soule 
r.  Winslow,  64  Me.  518. 

Where  the  commonwealth's  attorney  acts 
on  information  of  others  and  not  by  defend- 
ant's instigation  lie  is  not  liable.  Yocum  "J. 
Polly,  1  B.  Mon.  (Kv.)  358,  36  Am.  Dec. 
583. 

11.  Giving  another  a  carte  tlanclie  to  use 
his  name  as  he  sees  fit  in  prosecuting  suits 
is  sufficient  to  create  liabilitv.  Kinsey  v. 
Wallace,  36  Cal.  462. 

Generally  advising  and  procuring  a  thirl 
person  to  institute  is  sufficient  basis  for  lia- 
bility. Goodrich  v.  Warner,  21  Conn.  432; 
Gilbert  v.  Emmons,  42  111.  143,  89  Am.  Dec. 
412;  Perdu  v.  Connerly,  Rice  (S.  C.)  48; 
Mowry  v.  Miller,  3  Leigh  (Va.)  561,  24  Am. 
Dec.  680.  But  advising  persons  not  to  be- 
come sureties  for  one  who  had  been  arrested 
does  not  tend  to  show  that  those  who  give 
such  advice  have  conspired  with  the  person 
who  caused  the  arrest.  Labar  v.  Batt,  56 
Mich.  589,  23  N.  W.  325. 

Liability  may  attach  by  consent. —  Soule  v. 
Winslow,  66  Me.  447. 

12.  Shannon  v.  Sims,  (Ala.  1906)  40  So. 
574;  Central  R.  Co.  v.  Brewer,  78  Md.  394, 
28  Atl.  615,  27  L.  R.  A.  63;  Thompson  v.  Bell, 
11  Tex.  Civ.  App.  1,  32  S.  W.  142;  Cameron 
V.  Playter,  3  U.  C.  Q.  B.  138. 

One  who  authorizes  or  ratifies  the  act  of 
another  in  making  a  void  affidavit  as  the 
foundation  of  a  criminal  prosecution  is  liable 
in  an  action  for  malicious  prosecution.  Shan- 
non V.  Sims,  (Ala.  1906)  40  So.  574. 

What  not  ratification. —  The  fact  that  upon 
request  of  the  prosecuting  attorney  defend- 
ant sent  one  of  its  agents  as  a  witness  for 
the  prosecution  did  not  constitute  a  ratifi- 
cation of  the  acts  of  agents  v^^ho  had  insti- 
tuted the  prosecution  without  authority. 
Springfield  Engine,  etc.,  Co.  v.  Green,  25  111. 
App.  106. 
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of  the  principal  for  the  conduct  of  liis  agent,  or  of  a  master  for  that  of  his  servant, 
and  the  like,  may  rest  upon  command,  as  where  the  principal  or  master  has  directed 
tlie  prosecution,^^  or  the  servant  acts  within  the  scope  of  his  authority.^^  The 
employer  may  also  by  virtue  of  the  relationship  be  held  responsible  for  what  his 
emj)lo3'ee  has  done  without  express  authority. 

(ii)  Test  of  Liability.  In  such  cases  the  courts,  in  harmony  with  the  general 
tendency  of  the  law,^^  plainly  but  with  no  great  uniformity  of  princi|)le  or  of 
formulcB,  incline  to  test  the  employer's  responsibility  by  a  continually  enlarging 
construction  of  implied  power,^'  and  of  the  course  of  employment.^^  Large  num- 
bers of  decisions,  however,  lay  down  the  restricted  rule  that  when  the  employee 
acts  without  express  author! ty,^^  beyond  his  authority or  outside  the  scope  of  his 
employments^  the  principal  is  not  liable,  unless,  Avith  knowledge  of  the  circum- 
staijces,  he  adopts  and  continues  the  same,^"^  or  participates  in  or  ratifies  the  acts 
of  his  employee.s^  The  emj^loyer  is  not  responsible  for  his  employee's  independent 
prosecution.^^ 

b.  Attorney  and  Client.    An  action  for  malicious  prosecution  may  be  main- 
tained against  an  agent  or  attorney  for  commencing  an  action,  without  authority 
of  the  party  in  whose  name  it  is  brought,^^  or  for  maliciously  and  illegally  suing 
out  process,^^  or  procuring  an  arrest,  wliere  he  knows  there  is  no  cause  of  action 
but  he  is  not  liable  for  innocently  putting  the  law  in  motion  in  bona  fide  reliance 


13.  Krulevitz  r.  Eastern  R.  Co.,  140  Mass. 
573,  5  N.  E.  500. 

14.  Thompson  v.  Nova  Scotia  Bank,  32 
N.  Brunsw.  335;  Lyden  r.  McGee,  IG  Ont. 
105. 

15.  Cameron  f.  Pacific  Express  Co.,  48  Mo. 
App.  99.     See  also  infra,  V,  C,  4,  a,  (ii). 

16.  See  False  Imprisonment;  Master 
AND  Servant;  Principal  and  Agent. 

17.  Dwver  v.  St.  Louis  Transit  Co.,  108 
Mo.  App.  ^152,  83  S.  W.  303. 

The  wrong  judgment  of  the  agent  will  be 
imputed  to  the  principal,  but  not  his  malice. 
Wallace  r.  Finberg,  46  Tex.  35. 

18.  A  corporation  may  be  liable  for  the 
wrongful  act  of  an  agent  done  in  course  of 
general  authority,  although  in  doing  the  par- 
ticular act  the  agent  may  disobey  instruc- 
tions. Evansville,  etc.,  R.  Co.  v.  McKee,  99 
Ind.  519,  50  Am.  Rep.  102.  And  see  American 
Express  Co.  v.  Patterson,  73  Ind.  430;  In- 
diana Bicycle  Co.  v.  Willis,  18  Ind.  App.  525, 
48  N.  E.  646;  L\Tich  v.  Metropolitan  El.  R. 
Co.,  90  N.  Y.  77,  34  Am.  Rep.  141 ;  Galveston, 
etc.,  R.  Co.  r.  Donahoe,  56  Tex.  162.  Corn- 
fare  Goff  V.  Great  Northern  R.  Co.,  3  E.  &  E. 
672,  7  Jur.  N.  S.  286,  30  L.  J.  C.  P.  148,  3 
L.  T.  Rep.  N.  S.  850,  107  E.  C.  L.  672.  See 
also  Mundal  i\  Minneapolis,  etc.,  R.  Co.,  92 
Minn.  26,  99  K  W.  273,  100  N.  W.  363; 
Cameron  v.  Pacific  Express  Co.,  48  Mo.  App. 
99 ;  Gulf,  etc.,  R.  Co.  v.  James,  73  Tex.  12,  10 
S.  W.  744,  15  Am.  St.  Rep.  743;  and  10  Cyc. 
1216  et  seq. 

19.  Murrey  v.  Kelso,  10  Wash.  47,  38  Pac. 
879.  In  Central  R.  Co.  v.  Brewer,  78  Md. 
394,  28  Atl.  615,  27  L.  R.  A.  63,  it  was  held 
that  a  street  car  company  was  not  liable  for 
a  malicious  prosecution  and  false  arrest  of 
an  individual  by  its  president  and  superin- 
tendent on  a  charge  of  having  passed  counter- 
feit money,  by  dropping  a  "  lead  nickel  "  in 
the  fare  box,  unless  such  officers  have  express 


authority  for  such  action  or  it  was  ratified, 
by  the  company. 

20.  Springfield  Engine,  etc.,  Co.  r.  Green, 
25  111.  App.  106. 

Authority  given  to  an  agent  to  bring  suit 
will  not  render  the  principal  liable  for  his 
malicious  acts  in  setting  in  motion  the  crimi- 
nal procedure  of  the  state.  Cleveland  Co- 
operative Stove  Co.  V.  Koch,  37  111.  App. 
595. 

21  Govaski  r.  Downey,  100  ISIich.  429,  59 
N.  W.  167;  Pownall  v.  Lancaster,  etc.,  Turn- 
pike Co.,  16  Lane.  L.  Rev.  (Pa.)  411. 

22.  Dallv  V.  Young,  3  111.  App,  39. 

23.  Thompson  v.  Bell,  11  Tex.  Civ.  App. 
1,  32  S.  W.  142. 

24.  Boden  v.  St.  Louis  Transit  Co.,  108 
Mo.  App.  696,  84  S.  W.  181 ;  Tucker  v.  Erie 
R.  Co.,  69  N.  J.  L.  19,  54  Atl.  557;  Smith  v. 
Thompson,  6  U.  C.  Q.  B.  0.  S.  325.  Compare 
Davis  r.  Fortune,  6  U.  C.  Q.  B.  281. 

Liability  of  carrier  of  passengers  for  con- 
duct of  conductor  see  Dwver  v.  St.  Louia 
Transit  Co.,  108  Mo.  App.  152,  83  S.  \N.  303. 

25.  Bicknell  v.  Dorion,  16  Pick.  (Mass.) 
478. 

26.  W^arfield  v.  Campbell,  35  Ala.  349. 

Attachment. —  An  attorney  who  from  ma- 
licious motives  procures  an  unauthorized  order 
of  attachment  which  operates  injuriously  ou 
the  right  of  defendant  is  liable  in  an  action 
of  malicious  prosecution  as  well  as  his  client. 
Wood  V.  Weir,  5  B.  Mon.  ( Ky. )  544. 

27.  Burnap  v.  Marsh,  13  111.  535.  An  at- 
torney who  advises,  begins,  and  conducts  a 
criminal  prosecution  upon  an  understanding 
with  his  client  that  the  charge  against  the 
accused  is  untrue  is  liable  for  malicious  pros- 
ecution. Staley  v.  Turner,  21  Mo.  App.  244. 
And  an  attorney  employed  by  his  client  to 
further  a  criminal  prosecution  is  liable  for 
an  improper  arrest,  where  he  personally 
swears  to  the  information  on  which  the  war- 
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on  his  client's  information.^^  A  client  is  not  responsible  for  the  malicious  acts  of 
his  counsel,  unless  it  appears  that  he  aided,  abetted,  advised,  consented  to, 
adopted,  or  ratified  such  act,  and  such  adoption  or  ratification  must  have  been 
with  full  knowledge  of  all  the  facts.'-^^ 

e.  Partners.^*^  A  prosecution  instituted  bj  a  partner  for  an  alleged  wrong 
relating  to  the  property  of  the  firm  cannot  impose  an  j  liability  on  another  partner 
who  did  not  assent  to  or  have  any  knowledge  of  the  prosecution  at  its  commence- 
ment, and  especially  if  he  repudiates  it  as  soon  as  known  to  him,^^  unless  com- 
mitted in  the  course  of  and  for  the  purpose  of  transacting  the  partnership 
business.^^  Liability  attaches  if  the  original  proceeding  was  with  the  express 
authority  or  knowledge.^^ 

VI.  WANT  OF  PROBABLE  CAUSE.^^ 

A.  In  General — l.  An  Essential  Element.  Want  of  probable  cause  for  the 
original  proceeding  is  an  essential  element  of  the  case  of  the  party  seeking 
recovery  in  an  action  of  malicious  prosecution  at  every  stage  of  that  proceeding.^^ 
The  very  foundation  of  the  action  indeed  is  that  the  previous  legal  proceeding 
was  resorted  to  or  was  pursued  causelessly.^^    When  it  appears  that  there  was 


rant  is  issued,  Whitney  v.  New  York  Casu- 
alty Ins.  Assoc.,  27  N.  Y.  App.  Div.  320,  50 
N.  Y.  Suppl.  227. 

28.  Liquid  Carbonic  Acid  Mfg.  Co.  t;.  Con- 
vert, 82  in.  App.  39  [affirmed  in  186  111.  33 
57  N.  E.  1129]. 

An  attorney  is  not  liable  to  an  action  for 
malicious  prosecution  unless,  in  conducting 
the  litigation  complained  of,  he  knew  that 
there  was  no  cause  of  action;  and  knew  also 
that  his  client  was  acting  solely  from  illegal 
or  malicious  motives;  and  in  forming  his 
opinion  upon  these  matters,  he  has  a  right  to 
act  upon  such  information  as  his  client  im- 
parts, and  is  not  bound  to  inform  himself 
elsewhere.  Peck  v.  Chouteau,  91  Mo.  138,  3 
S.  W.  577,  60  Am.  Rep.  236 ;  Seary  v.  Saxton, 
28  Nova  Scotia  278. 

29.  Obcrne  v.  O'Donnell,  35  111.  App.  180 
(malicious  suing  out  of  an  attachment)  ; 
Burnap  v.  Albert^  4  Fed.  Cas.  No.  2,170, 
Taney  244  (ne  exeat  issued  without  probable 
cause  by  counsel  and  defendant  imprisoned). 

30.  Partners  responsible  as  joint  tort-feas- 
ors with  third  persons  see  infra,  XI,  B. 

31.  Rosenkrans  v.  Barker,  115  111.  331,  3 
N.  E.  93,  56  Am.  Rep.  169;  Gilbert  v.  Em- 
mons, 42  111.  143,  89  Am.  Dec.  412. 

32.  Noblett  v.  Bartsch,  31  Wash.  24,  71 
Pac.  551,  96  Am.  St.  Rep.  886. 

33.  Lawrence  v.  Leathers,  31  Ind.  App. 

414,  68  N.  E.  179. 

But  mere  knowledge  and  acquiescence  on 
the  part  of  one  partner  as  to  the  acts  of  an- 
other partner  is  not  sufficient.  Gilbert  v. 
Emmons,  42  111.  143,  89  Am.  Dec.  412. 

34.  Want  of  probable  cause:  Burden  of 
proving  see  infra,  XIV,  A,  3,  4.  Evidence  see 
infra,  XIV,  C,  5.  Pleading  see  infra,  XIII, 
A,  4.  Presumptions  see  infra,  XIV,  A,  3. 
Question  for  jury  see  infra,  XV,  B,  2.  In- 
structions see  infra,  XIV,  C,  4. 

35.  California. —  Dwain  v.  Desealso,  66  Cal. 

415,  5  Pac.  903. 

Connecticut. —  Frisbie  V.  Morris,  75  Conn. 
637,  55  Atl.  9. 
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District  of  Columbia. —  Staples  v.  Johnson, 
25  App.  Cas.  155. 

Illinois. —  Dailv  v.  Donath,  100  111.  App. 
52;  Clark  V.  Hill,  96  111.  App.  383;  Retry  v. 
Schillo,  61  111.  App.  236;  Pomeroy  v.  Villa- 
vossa,  31  111.  App.  590. 

Indiana. —  Cummings  v.  Parks,  2  Ind.  148 ; 
Whitesell  v.  Study,  (App.  1906)  76  N.  E. 
1010;  Lawrence  v.  Leatheis,  31  Ind.  App. 
414,  68  N.  E.  179. 

Kentucky. —  Garrard  v.  Willet,  4  J.  J. 
Marsh.  628. 

Louisiana. —  Mosley  v.  Yearwood,  48  La. 
Ann.  334,  19  So.  274;  Talbert  v.  Stone,  10 
La.  Ann.  537. 

Massachusetts. —  Shattuck  v.  Simonds,  191 
Mass.  506,  78  N.  E.  122. 

Michigan. —  Tefft  v.  Windsor,  17  Mich. 
486. 

New  York. —  Haupt  t*.  Pohlmann,  16  Abb. 
Pr.  301;  Murray  v.  Long,  1  Wend.  140;  Mc- 
Cormick  v.  Sisson,  7  Cow.  715;  Morris  v. 
Corson,  7  Cow.  281. 

Pennsylvania. —  Scott  v.  Dewey,  23  Pa. 
Super.  Ct.  396. 

South  Carolina. —  Ford  v.  Kelsey,  4  Rich. 
365. 

Fermon^.— Drew  V.  Potter,  39  Vt.  189. 

Virginia. —  Forbes  v.  Hagman,  75  Va.  168. 

United  States. —  Wasserman  v.  Louisville, 
etc.,  R.  Co.,  28  Fed.  802. 

England. — Abrath  v.  North  Eastern  R.  Co., 
11  Q.  B.  D.  440,  47  J.  P.  692,  52  L.  J.  Q.  B. 
620,  49  L.  T.  Rep.  N.  S.  618,  32  Wkly.  Rep. 
50.  See  also  Farmer  v.  Darling,  4  Burr. 
1971;  Anonymous,  6  Mod.  73. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  18. 

36.  See  infra,  XIII,  A,  4;  XIV,  B,  3;  XIV, 
C,  5. 

Good  faith  and  honest  motives  is  no  de- 
fense. Wilson  V.  Bowen,  64  Mich.  133,  31 
N.  W.  81. 

37.  Ulmer  v.  Leland,  1  Me.  135,  10  Am. 
Dec.  48;  Ahern  V.  Collins,  39  Mo.  145  j 
Christian  v.  Hanna,  58  Mo.  App.  37. 
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probable  cause  to  induce  such  original  proceedings,  tlie  action  will  not  lie,^  and  it 
is  a  full  justitication  that  defendant  had  good  reason  for  the  proceeding  taken.^ 
2.  Relation  to  Malice.^'^    To  make  out  a  cause  of  action  in  malicious  prosecu- 
tion, malice  and  want  of  probable  cause  must  concur.^^    It  is  not  sufficient  to 


That  the  person  who  at  defendant's  insti- 
gation made  the  complaint  had  probable 
cause  for  believing  it  to  be  '»vell  founded,  if 
defendant  acted  without  probable  cause,  is 
no  defense.  Woodworth  v.  Mills,  61  Wis.  44, 
20  N.  W.  728,  50  Am.  Rep.  135. 

38.  Henderson  r.  Francis,  75  Ga.  178;  Bur- 
lingame  v.  Burlingame,  8  Cow.  (N.  Y. )  141. 

In  Quebec. —  The  theory  of  probable  cause 
pertaining  to  English  law  does  not  prevail 
in  Quebec;  it  is  necessary  to  apply  the  rule 
of  the  French  law.  Giguere  v.  Jacob,  10 
Quebec  Q.  B.  501. 

39.  Alabama. —  Whitehurst  v.  Ward,  12 
Ala.  264. 

Georgia. —  Seamans  v.  Hoge,  105  Ga.  159, 
31  S.  E.  156. 

Louisiana. —  Enders  v.  Boisseau,  52  La. 
Ann.  1020,  27  So.  546. 

Missouri. —  Callahan  v.  Caifarata,  39  Mo. 
136. 

Nevada. —  McNamee  v.  Xesbitt,  24  Nev. 
400,  56  Pac.  37. 

Texas. —  Stansell  r.  Cleveland,  64  Tex.  660. 

United  States. —  Ray  v.  Law,  20  Fed.  Cas. 
No.  11,592,  Pet.  C.  C.  207. 

Canada. —  Gunn  v.  McDonald,  6  U.  C.  Q.  B. 
596. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  18  ef  seq. 

Probable  cause  oust  be  addressed  to  final 
charge  made. —  Francis  v.  Tilyou,  26  N.  Y. 
App.  Div.  340,  49  N.  Y.  Suppl.  799. 

That  one  of  several  defendants  in  an  action 
for  maliciously  suing  out  an  attachment  had 
probable  cause  did  not  of  itself  protect  the 
others.  Schaper  v.  Sutter,  63  111.  App. 
257. 

Actual  guilt  and  probable  cause  need  not 
concur  to  constitute  a  defense.  Probable 
cause  alone  being  a  complete  defense.  Fadner 
V.  Filer,  27  111.  App.  506. 

40.  Malice  generally  see  infra,  VII. 

41.  Alabama. —  Brown  v.  Master,  104  Ala. 
451,  16  So.  443;  McLeod  v.  McLeod,  73  Ala. 
42;  Benson  V.  McCoy,  36  Ala.  710;  Ewing  v. 
Sanford,  21  Ala.  157;  Bennett  v.  Black,  1 
Stew.  39. 

Arkansas. —  Foster  v.  Pitts,  63  Ark.  387, 
38  S.  W.  1114;  Chrisman  v.  Carney,  33  Ark. 
316. 

California. —  Anderson  r.  Coleman,  53  Cal. 
188;  Potter  v.  Scale,  8  Cal.  217. 

Colorado. —  Gurley  v.  Tompkins,  17  Colo. 
437,  30  Pac.  344. 

Connecticut. —  Dauchv  V.  Salisbury,  29 
Conn.  124;  Stone  v.  Stevens,  12  Conn.  219, 
30  Am.  Dec.  611. 

District  of  Columbia. —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  556;  Porter  v.  White,  5 
Mackey  180. 

Florida. —  Lewton  v.  Hower,  35  Fla.  58, 
16  So.  616. 

Georgia. —  Hicks  v.  Brantley,  102  Ga.  264, 


29  S.  E.  459;  Wilcox  v.  McKenzie,  75  Ga. 
73;  Rogers  v.  Tillman,  72  Ga.  479;  Cook  v. 
Walker,  30  Ga.  519;  Sledge  v.  McLaren,  29 
Ga.  64. 

Haivaii. —  Kerr  v.  Hyman,  6  Hawaii  300. 

Illinois. —  Anderson  v.  Friend,  85  111.  135 ; 
Israel  v.  Brooks,  23  111.  575;  Wade  v.  Walden, 
23  111.  425;  Hurd  v.  Shaw,  20  111.  354;  Mc- 
Bean  v.  Ritchie,  18  111.  114;  Jacks  v.  Stimp- 
son,  13  111.  701;  Epstein  v.  Berkowsky,  64 
111.  App.  498;  Smith  v.  Hall,  37  111.  App. 
28 ;  Morrell  v.  Martin,  17  111.  App.  336 ;  Rus- 
sell V.  Deer,  7  111.  App.  181;  Cox  v.  McLean, 
3  111.  App.  45;  Bishop  v.  Bell,  2  111.  App. 
551. 

hidiana. —  Smith  v.  Zent,  59  Ind.  362; 
Ammerman  r.  Crosby,  26  Ind.  451. 

loica. —  Ritchey  v.  Davis,  11  Iowa  124; 
Davis  V.  Cook,  3  Greene  539. 

Kansas. —  Wright  v.  Hayter,  5  Kan.  App. 
638,  47  Pac.  546. 

Kentucky. —  Nolle  v.  Thompson,  3  Mete. 
121;  Mitchell  v.  Mattingly,  1  Mete.  237; 
Pettit  V.  Mercer,  8  B.  Mon.  51;  Wood  v. 
Weir,  5  B.  Mon.  544;  Yocum  v.  Polly,  1  B. 
Mon.  358,  36  Am.  Dec.  583 ;  Marshall  v.  Mad- 
dock,  Litt.  Sel.  Cas.  106 ;  Anderson  v.  Colum- 
bia Finance,  etc.,  Co.,  50  S.  W.  40,  20  Ky. 
L.  Rep.  1790;  Abohosh  v.  Buck,  43  S.  W. 
425,  19  Ky.  L.  Rep.  1267. 

Louisiana. —  Barthe  v.  New  Orleans,  42 
La.  Ann.  43,  7  So.  70 ;  Cretin  v.  Levy,  37  La. 
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cause  cannot  be  inferred  from  malice,^  bnt  malice  may  be  implied  or  inferred  as 
a  fact  from  want  of  probable  cause.^^  There  may  be  facts  and  circumstances 
which  do  not  amount  to  probable  cause,  but  which,  being  evidence  of  want  of 
malice,  may  justify  the  discharge  of  defendant  on  the  ground  that  there  was  an 
entire  absence  of  malice.*'^ 

3.  Whether  State  of  Mind  or  State  of  Facts.  Probable  cause  in  the  nature 
of  things  is  sometimes  a  state  of  facts;  uncontroverted  testimony or  unim- 
peached  records  may  show  such  guilt  or  conduct  on  the  part  of  plaintiff  as  to 
make  it  out  without  any  reference  to,  or  despite,  the  mental  attitude  of  defend- 
ant.^   It  sometimes  involves  a  state  of  mind  ;  when  honesty  of  knowledge,^^  good 
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faith  of  belief,^^  fairness  of  statement  to  connsel,^^  or  the  Hke  ^  is  in  question,  the 
mens  rea  may  be  the  only  matter  in  issue.  Between  tliese  self-explanatory 
extremes,  however,  there  is  a  middle  zone  of  cases  in  which  the  authorities  are 
in  conflict  as  to  whether  probable  cause  has  reference  to  facts  known  or  to  facts 
in  existence  at  the  time  of  the  commencement  of  the  proceedings.^^  Probable 
cause  is  a  state  of  mind,  in  this,  that  the  facts  are  regarded  from  the  point  of 
view  of  the  prosecutor.  The  question  is  not  what  the  actual  facts  were  but  what 
he  had  reason  to  believe  they  were.^^ 

B.  In  Criminal  Prosecutions — l.  In  General  —  a.  What  Law  Governs. 
The  question  of  probable  cause  identical  with  that  of  the  legal  right  to  arrest  is 
to  be  determined  by  the  law  in  force  at  the  time  of  the  arrest,  and  not  as 
afterward  changed  or  interpreted.^^ 

b.  What  Constitutes  Probable  Cause.    In  cases   of  criminal  prosecutions, 
probable  cause  means  reasonable  grounds  for  suspicion  supported  by  circum- 
stances sufficiently  strong  in  themselves  to  warrant  a  cautious    manin  the  belief 
that  the  accused  is  guilty  of  the  offense  with  which  he  is  charged.^    It  has  also 
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60  N.  W.  497. 

Louisiana. —  Barton  v.  Kavanaugh,  12  La. 
Ann.  332. 

Michigan. —  See  Carter  v.  Sutherland,  52 
Mich.  597,  18  K  W.  375. 

'NeiD  Yo r/c .— Willard  v.  Holmes,  142  N.  Y. 
492,  37  N.  E.  480,  per  Gray,  .J. 

Pennsylvania. —  Bryant  v.  Kuntz,  25  Pa. 
Super.  Ct.  102;  Humphreys  v.  Mead,  23  Pa. 
Super.  Ct.  415. 

^Vest  Viroinia. —  Porter  v.  Mack,  50  W.  Va. 
581,  40  S.  E.  459. 

Wisconsin. —  Spear  v.  Hiles,  67  Wis.  361, 
30  N.  W.  511. 

United  States. —  Stewart  v.  Sonneborn,  93 
U.  S.  187,  25  L.  ed.  116. 

Probable  cause,  unlike  malice,  is  not  deter- 
mined by  the  standard  of  the  particular  d^- 
fendant  but  of  the  ordinarily  prudent  and 
cautious  man  exercising  conscience,  impar- 
tiality, and  reason  without  prejudice  upon 
the  facts.  Heyne  v.  Blair,  62  N.  Y.  19  [re- 
versing on  other  grounds  3  Thomps.  &  C. 
263]  ;  Rawson  v.  Leggett,  97  N.  Y.  App.  Div. 
416,  90  N.  Y.  Suppl.  5.  See  also  Bacon  v. 
Towne,  4  Cush.  (Mass.)  217. 

"Some  allowance  will  be  made  when  the 
prosecutor  is  so  injured  by  the  offense  that 
he  could  not  likely  draw  his.  conclusions  with 

[VI,  A.  3] 


the  same  impartiality  and  absence  of  preju- 
dice that  a  person  entirely  disinterested 
would  deliberately  do.  All  that  can  be  re- 
quired of  him  is  that  he  shall  act  as  a  rea- 
sonable and  prudent  man  would  be  likely  to 
do  under  like  circumstances."  Spear  v.  Hiles, 
67  Wis.  361,  366,  30  N.  W.  511. 

57.  Gould  V.  Gardner,  11  La.  Ann.  289. 

58.  Illinois.—  Ford  v.  Buckley,  68  111.  App. 
477. 

loira. —  Center  v.  Spring,  2  Iowa  393. 

Kentucky.  —  Ahrens,  etc.,  Mfg.  Co.  V. 
Hoeher,  21  Ky.  299,  51  S.  W.  194,  21  Ky.  L. 
Rep.  299. 

Maine. —  McGurn  v.  Brackett,  33  Me.  331. 
Maryland. —  Cooper  v.  Utterbach,  37  Md. 
282 

New  York.—  Burt  v.  Smith,  181  X.  Y.  1,  73 
N.  E.  495 ;  Scanlan  v.  Cowley,  2  Hilt.  489. 

Ohio. —  Johnson  v.  McDaniel,  5  Ohio  S. 
C.  PI.  Dec.  717. 

South  Carolina. —  Cockfield  v.  Braveboy,  2 
McMuU.  270,  29  Am.  Dec.  123.  See  also  Sims 
v.  McLendon,  3  Strobh.  557. 

Tennessee. —  Hall  v.  Hawkins,  5  Humphr. 
357. 

Utah. —  Johnston  V.  Meaghr,  14  Utah  426, 
47  Pac.  861. 

Vermont. — ^Driggs  r.  Burton,  44  Vt.  124; 
Barron  v.  Mason,  31  Vt.  189. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  24  et  seq. 

59.  Burt  V.  Smith,  181  N.  Y.  1,  73  N.  E. 
495;  Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed. 
317. 

Evidence  need  not  be  sufficient  to  insure  a 
conviction.  Widmeyer  v.  Felton,  95  Fed. 
926.  But  it  is  necessary  that  the  fact  in- 
voked by  the  accuser  be  such  as  if  true 
would  justify  a  criminal  prosecution.  Gowan 
V.  Holland,  11  Quebec  Super.  Ct.  75. 

To  sustain  a  defense  of  probable  cause  it 
AA^as  not  necessary  for  defendant  to  have  as- 
certained in  advance  plaintiff's  defense. 
Kansas,  etc..  Coal  Co.  v.  Galloway,  71  Ark. 
351,  74  S.  W.  521,  100  Am.  St.  Rep.  79. 

60.  Other  definitions  are :  "  A  reasonable 
ground  of  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to 
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been  defined  as  such  conduct  on  the  part  of  tlie  accused  as  may  induce  the  court 
to  infer  that  a  prosecution  was  undertaken  from  public  motives.^^  However,  no 
hard  and  fast  rule  can  be  laid  down  as  to  what  facts  and  circumstances  in  any 
given  case  constitute  probable  cause;  every  case  must  be  determined  upon  its 
facts  in  the  light  of  its  surrounding  circumstances,  in  accordance  with  the  rule 
first  given  herein. 


warrant  a  cautious  man  in  the  belief,  that 
the  person  accused  is  guilty  of  the  offense 
with  which  he  is  charged."  Munns  v.  De 
Nemours,  17  Fed.  Cas.  No.  9,926,  3  Wash.  31, 
37,  per  Washington,  J.  To  the  same  effect 
see  Lunsford  v.  Dietrich,  93  Ala.  565,  9  So. 
308,  30  Am.  St.  Rep.  79,  86  Ala.  250,  5  So. 
461,  11  Am.  St.  Rep.  37;  Thompson  f.  Beacou 
Valley  Rubber  Co.,  56  Conn.  493,  16  Atl.  554; 
Stone  V.  Stevens,  12  Conn.  219,  30  Am.  Deo. 
611;  McDavid  r.  Blevins,  85  111.  238;  Davie  v. 
Wisher,  72  111.  262;  Ames  f.  Snider,  69 
111.  376;  Ross  v.  Innis,  35  111.  487,  85  Am. 
Dec.  373;  Richey  r.  McBean,  17  111.  63;  Hess 
V.  Webb,  53  111."^  App.  53;  Splane  f.  Byrne,  0 
111.  App.  392;  Paddock  f.  Watts,  116  Ind. 
146,  18  N.  E.  518,  9  Am.  St.  Rep.  832;  Bit- 
ting V.  Ten  Eyck,  82  Ind.  421,  42  Am.  Rep. 
505;  Hays  r.  Blizzard,  30  Ind.  457;  Shaul  f. 
Brown,  28  Iowa  37,  4  Km.  Rep.  151;  Bacon  r. 
Towne,  4  Cush.  (Mass.)  217;  Wilson  >;. 
Bowen,  64  Mich.  133,  31  N.  W.  81;  Casey  •;. 
Sevatson,  30  Minn.  516,  16  N.  W.  407;  Cole 
r.  Curtis,  16  Minn.  182;  Hazzard  f.  Flurv, 
120  N.  Y.  223,  24  N.  E.  194;  Carl  f.  Ayers, 
53  N.  Y.  14;  Shafer  f.  Loucks,  58  Barb. 
(N.  Y.)  426;  Hall  r.  Suvdam,  6  Barb.  (N.  Y.) 
83 ;  Gordon  f.  Upham,  4^  E.  D.  Smith  (N.  Y.) 
9;  Cabiness  r.  Martin,  14  N.  C.  454;  Ash  r. 
Marlow,  20  Ohio  119;  Shannon  r.  Jones,  76 
Tex.  141,  13  S.  W.  477  ;  Glasgow  r.  Owen,  69 
Tex.  167,  6  S.  W.  527;  Ramsey  f.  Arrott, 
64  Tex.  320;  Landa  r.  Obert,  45  Tex.  539; 
Dempsey  v.  State,  27  Tex.  App.  269,  11  S.  W. 
372,  11  Am.  St.  Rep.  193;  Scott  v.  Shelor,  28 
Gratt.  (Va.)  891;  Vinal  r.  Core,  18  W.  Va.  1; 
Wheeler  r.  Nesbitt,  24  How.  (U.  S.)  544,  16 
L.  ed.  765;  Munns  r.  De  Nemours,  17  Fed. 
Cas.  No.  9,926,  3  Wash.  31:  Wilmarth  v. 
Mountford,  30  Fed.  Cas.  No.  17,774,  4  Wash. 
79. 

"  A  belief  in  the  charge  or  facts  alleged, 
based  on  sufficient  circumstances  to  reason- 
ably induce  such  belief  in  a  person  of  ordi- 
nary prudence  in  the  same  situation.'' 
Boeger  v.  Langenberg,  97  Mo.  390,  11  S.  W. 
223,  10  Am.  St.  Rep.  322. 

"  A  deceptive  appearance  of  guilt  arising 
from  facts  and  circumstances  misapprehended 
or  misunderstood  so  far  as  to  produce  be- 
lief," and  to  depend  not  on  facts,  but  on  the 
belief  of  them.  Seibert  r.  PricCj  5  Watts 
&  S.  (Pa.)  438,  439,  40  Am.  Dec.  525. 

Similar  definitions  see  Harpham  f.  Whit- 
ney, 77  111.  32;  Tompson  v.  Mussey,  3  Me. 
305;  Ulmer  f.  Leland,  1  Me.  135,  10  Am.  Dec. 
48;  Griffis  r.  Sellars,  19  N.  C.  492,  31  Am. 
Dec.  422;  Scott  r.  Dewev,  23  Pa.  Super.  Ct. 
396;  Ramsey  v.  Arrott,  64  Tex.  320. 

The  question  does  not  turn  upon  the  actual 
innocence  or  guilt  of  the  accused,  but  upon 
the  prosecutor's  belief  of  it  at  the  time,  upon 


reasonable  grounds.  Burlingame  v.  Burlin- 
game,  8  Cow.  (N.  Y.)  141;  French  v.  Smith, 
4  Vt.  363,  24  Am.  Dec.  616. 

"  However  innocent  the  plaintiff  may  have 
been  ...  it  is  enough  for  the  defendant  to 
show,  that  he  had  reasonable  grounds  for 
believing  him  guilty  at  the  time  the  charge 
was  made."  Foshay  v.  Ferguson,  2  Den. 
(N.  Y.)  617,  619. 

"There  must  be  a  reasonable  cause, —  such 
as  would  operate  on  the  mind  of  a  discreet 
man:  there  must  also  be  a  probable  cause, — 
such  as  would  operate  on  the  mind  of  a  rea- 
sonable man ;  at  all  events  such  as  would 
operate  on  the  mind  of  the  party  making  the 
charge;  otherwise  there  is  no  probable  cause 
for  him."  Broad  r.  Ham,  5  Bing.  N.  Cas.  722, 
725,  8  L.  J.  C.  P.  357,  8  Scott  40,  35  E.  C.  L. 
385,  per  Tindal,  C.  J. 

61.  Ulmer  f.  Leland,  1  Me.  135,  10  Am. 
Dec.  48;  Cecil  f.  Clarke,  17  Md.  508. 

62.  See  supra,  text  and  note  58. 
Probable  cause  was  held  to  be  sufficiently 

shown  in  the  following  cases: 

District  of  Columhia. —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  556  (embezzlement  from 
employer)  ;  Coleman  v.  Heurich,  2  Mackey 
189  (larceny). 

Illinois. —  Knickerbocker  Ice  Co.  v.  Scott, 
76  111.  App.  645,  larceny. 

Kentucky. —  Faris  r.  Starke,  3  B.  Mon.  4. 
(breaking  into  a  store  and  stealing  money)  ; 
Albin  Co.  V.  Mumford,  55  S.  W.  913,  21  Ky. 
L.  Rep.  1613  (embezzlement)  ;  Alexander  v. 
Reid,  44  S.  W.  211,  19  Ky.  L.  Rep.  1636 
(false  swearing) . 

Louisiana. —  Grant  v.  Deuel,  3  Rob.  17,  38 
Am.  Dec.  228. 

Maine. —  Brainerd  v.  Brackett,  33  Me. 
580. 

Maryland. —  Bowen  v.  Tascoe,  84  Md.  497, 
36  Atl.  436,  larceny. 

Massachusetts. — Ellis  v.  Simonds,  168  Mass. 
316,  47  N.  E.  116. 

Mississippi. —  Greenwade  v.  Mills,  31  Miss. 
464,  stealing  a  slave. 

Missouri. —  Warren  v.  Flood,  72  Mo.  App. 
199,  highwav  robbery. 

A'eir  ^York.—  Bankell  v.  Weinacht,  99  N.  Y. 
App.  Div.  316,  91  N.  Y.  Suppl.  107  (lar- 
ceny) ;  Vorce  v.  Oppenheim,  37  N.  Y.  App. 
Div.  69,.  55  N.  Y.  Suppl.  596  (obtaining 
goods  on  credit  with  intent  to  defraud)  ; 
Keating  v.  Fitts,  13  N.  Y.  App.  Div.  1,  43 
N.  Y.  Suppl.  124;  Sheahan  v.  National 
Steamship  Co.,  66  Hun  48,  20  N.  Y.  Suppl. 
740  [affirmed  in  142  N.  Y.  665,  37  N.  E. 
569]  ;  Heyne  v.  Blair,  3  Thomps.  &  C.  263 
[reversed  on  the  facts  in  62  N.  Y.  19]  (where 
defendant  had  discounted  certain  notes, 
where  indorsements  did  not  appear  to  be 
alike).     Compare  Rawson   v.   Leggett,  184 
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e.  Guilt  OP  Innocence  of  Accused.  An  action  of  malicious  prosecution  will 
not  lie  at  the  instance  of  a  guiltj  party  upon  proof  of  actual  guilt  the  exist- 
ence of  probable  cause  is  conclusively  presumed  as  a  matter  of  lavv.^'^  In  many 
instances,  however,  the  right  of  recovery  does  not  depend  upon  the  guilt  or 
innocence  of  the  party  accused,^^  but  upon  such  entire  innocence  of  ])laintiff  that 
there  was  no  just  or  reasonable  ground  to  suspect  his  guilt,^*^  or  upon  the  prose- 
cutor's justifiable  belief  in  his  guilt  at  the  time  of  the  prosecution.^^  PlaintiS 
may  have  been  entirely  innocent  and  yet  have  no  cause  of  action,^^  if  there  was 


N.  Y.  504,  77  N.  E.  G62  [reversing  97  N.  Y. 
App.  Div.  41G,  90  N.  Y.  Suppl.  5]. 

Pennsylvania. — ^  Prough  v.  Entriken,  11  Pa. 
St.  81;  Hitter  v.  Ewing,  4  Pa.  Dist.  203, 
16  Pa.  Co.  Ct.  295,  keeping  a  vicious  dog. 

United  States. —  Berger  v.  Wild,  130  Fed. 
882,  G6  C.  C.  A.  79;  Staunton  v.  Goshorn, 
94  Fed.  52,  36  C.  C.  A.  75;  Taylor  v.  Rice, 
27  Fed.  264. 

England. —  Smith  v.  Macdonald,  3  Esp.  7. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §§  24,  29-38. 

Want  of  probable  causes  was  held  to  be 
suQiciently   shown  in  the   following  cases: 

Illinois. —  Ross  v.  Innis,  35  111.  487,  85 
Am.  Dec.  373,  embezzlement. 

Iowa. —  Kletzing  v.  Armstrong,  119  Iowa 
505,  93  N.  W.  500  (selling  mortgaged  prop- 
erty) ;  Necker  v.  Bates,  118  Iowa  545,  92 
N.  W.  667  (theft  of  a  harness). 

Kentucky. —  Holburn  v.  Neal,  4  Dana  120. 

Maine. —  Page  v.  Cushing,  38  Me.  523. 

Massachusetts. —  Call  v.  Ha^^es,  109  Mass. 
586,  48  N.  E.  777  (embezzlement)  ;  Cheever 
V.  Sweet,  151  Mass.  186,  23  N.  E.  831  (rob- 
bery). 

Missouri. —  Ruth  v.  St.  Louis  Transit  Co., 
p8  Mo.  App.  1,  71  S.  W.  1055,  disturbing 
Ihe  peace. 

JVehrasha. —  Jonasen  v.  Kennedy,  39  Nebr. 
313,  58  N.  \Y.  322  (larceny);  Wertheim  v. 
Altschuler,  12  Nebr.  591,  12  N.  W.  107  (for- 
gery). 

Nevada. —  McNamee  v.  Nesbitt,  24  Nev. 
400,  56  Pae.  37,  attempting  to  suborn  a 
witness. 

New  York. —  Thaule  v.  Krekeler,  81  N.  Y. 
428;  Fetzer  v.  Burlew,  114  N.  Y.  App.  Div. 
650,  99  N.  Y.  Suppl.  1100. 

North  Carolina. — Thurber  v.  Eastern  Bldg., 
etc.,  Assoc.,  116  N.  C.  75,  21  S.  E.  193,  for- 
gery. 

Pennsylvania. —  Huckstein  v.  New  Y^ork  L. 
Ins.  Co.,  205  Pa.  St.  27,  54  Atl.  461 ;  Gaert- 
ner  v.  Heyl,  179  Pa.  St.  391,  36  Atl.  146 
(forgery)  ;  Campbell  v.  Sidwell,  20  Pa.  Super. 
Ct.  183  (larceny)  ;  Huber  f.  Conway,  1  Phila. 
121    (trying  to  poison  defendant). 

Texas. —  Kleinsniith  v.  Hamlin,  (Civ.  App. 
1901)  60  S.  W.  994. 

See  33  Cent.  Dig.  tit.  ''Malicious  Prosecu- 
tion," §§  24,  29-38. 

Arrest  of  wife  with  husband  for  act  of  hus- 
band no  probable  cause  as  to  wife  see  Neys  v. 
Taylor,  12  S.  D.  488,  81  N.  W.  901. 

Civil  liability,  although  existing  to  its  full- 
est extent,  is  not  probable  cause  for  institut- 
ing a  criminal  proceeding.  Schmidt  v.  Weid- 
man,  63  Pa.  St.  173. 
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63.  Alabama.  —  Whitehurst  f.  Ward,  12 
Ala.  264. 

Indiana. —  Adams  v.  Lisher,  3  Blackf.  241, 
25  Am.  Dec.  102. 

Iowa. —  Parkhurst  v.  Masteller,  57  Iowa 
474,  10  N.  W.  804. 

Mississippi. — Threefoot  v.  Nuckols,  C8  Miss. 
116,  8  So.  335. 

New  Jersey. — McFadden  v.  Lane,  71  N.  J.  L. 
624,  GO  Atl.  365. 

New  York. —  Barber  v.  Gould,  20  Hun 
44G. 

North  Carolina. —  Johnson  f.  Chambers,  32 
N.  C.  287 ;  Plummer  v.  Gheen,  10  N.  C.  66,  14 
Am.  Dec.  572. 

Pennsylvania. —  Bruff  r.  Kendrick,  21  Pa. 
Super.  Ct.  468. 

Rhode  Island. —  Newton  v.  Weaver,  13  R.  I. 
016. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  25. 

64.  Lancaster  v.  McKay,  103  Ky.  616,  45 
S.  W.  887;  Turner  v.  Dinnegar,  20  Hun 
(N.  Y.)  4G5. 

65.  Colorado. —  Florence  Oil,  etc.,  Co.  r. 
Huff,  14  Colo.  App.  281,  59  Pac.  624. 

Illinois. —  Jacks  v.  Stimpson,  13  111.  701; 
Bishop  V.  Bell,  2  III.  App.  551. 

Indiana. —  Lytton  v.  Baird,  95  Ind.  349. 

Kentucky. —  Faris  v.  Starke,  3  B.  Mon.  4. 

New  York. — Scanlan  v.  Cowley,  2  Hilt.  489. 

Pennsylvania.  —  Le  Maistre  f.  Hunter, 
Brightly  494. 

See  also  infra,  VI,  B,  2,  b ;  VII,  C. 

66.  Bell  V.  Pecircy,  27  N.  C.  83.  Probable 
cause  does  not  depend  on  the  guilt  or  inno- 
cence of  plaintiff,  but  on  appearances  deduced 
from  facts  known  to  defendant,  and  informa- 
tion received  by  him  and  properly  investi- 
gated of  a  character  to  produce  in  the  mind 
of  a  reasonably  prudent  and  cautious  person 
the  honest  belief  that  the  crime  charged  had 
been  committed.  Bruff  v.  Kendrick,  21  Pa. 
Super.  Ct.  468. 

67.  Knapp  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  532,  85  N.  W.  769;  King  v.  Colvin,  11 
R.  I.  582;  Raulston  v.  Jackson,  1  Sneed 
(Tenn.)  128;  Hurlbut  v.  Boaz,  4  Tex.  Civ. 
App.  371,  23  S.  W.  446. 

Disproving  charge. —  But  it  is  competent 
for  plaintiff,  in  an  action  for  malicious  prose- 
cution, to  disprove  the  charge  preferred 
against  him  by  defendant  for  the  purpose  of 
showing  the  want  of  probable  cause.  Luns- 
ford  V.  Dietrich,  86  Ala.  250,  5  So.  461,  11 
Am.  St.  Rep.  37 ;  Long  v.  Rogers,  17  Ala.  540. 
See  also  cases  cited  supra,  note  59 ;  and  cases 
cited  infra,  note  70. 

68.  Tumalty  v.  Parker,  100  111.  App.  382; 
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probable  cause  for  tlie  prosecution.^^  A  fortiori  it  is  not  essential  to  the  protec- 
tion of  tlie  prosecutor  tliat  plaintiff  should  have  been  convicted.  Actual  proof 
of  innocence  bj  plaintiff,  however,  is  not  necessary  to  support  the  action/'^ 

d.  Actual  Commission  of  Crime,  The  existence  of  probable  cause  does  not 
necessarily  depend  upon  the  actual  commission  of  the  original  wrong  charged."^^ 
If  the  case  shows  suilicient  ground  for  believing  it  to  have  been  committed,  the 
justitication  may  be  made  out.'^ 

2.  Conduct  or  Knowledge  of  Prosecutor  —  a.  Knowledge  —  (i)  Basis  of 
Knowledge.  The  facts  relied  upon  to  constitute  probable  cause  may  be  those 
which  are  within  the  personal  knowledge  of  the  prosecutor,"^^  or  those  of  which 
lie  learns  from  proper  information  derived  from  statements  made  by  others,'^'^  or 
both."^  Such  information  must  i-elate  to  the  question  of  guilt,''*'  and  must  ordi- 
narily"^^ come  from  sources  entitled  to  credit.'"*    The  test  of  the  sufficiency  of 


Camj^bell  r.  Baltimore,  etc.,  R.  Co.,  97  Md. 
341,  55  Atl.  532;  Van  v.  Pacific  Coast  Co., 
120  Fed.  699. 

The  right  to  recover  in  an  action  for  mali- 
cious prosecution  is  not  based  on  innocence  of 
plaintiff  as  to  the  charge  for  \vhich  he  was 
prosecuted  (Davie  v.  Wisher,  72  111.  262; 
Wilson  V.  King,  39  N.  Y.  Super.  Ct.  384; 
Sc:inlan  v.  Cowley,  2  Hilt.  (X.  Y.)  489)  ; 
nor  is  it  decisive  of  the  want  of  probablo 
cause  (Hall  r.  Suydam,  6  Barb.  (X.  Y.)  83)  ; 
if  the  circumstances  be  such  as  to  induce  the 
prosecutor  to  suppose  the  party  prosecuted 
to  be  guilty  (Whitehurst  r.  Ward,  12  Ala. 
264;  Chrisman  r.  Carney,  33  Ark.  316).  He 
must  show  affirmatively  that  the  prosecutor 
had  no  probable  cause  for  commencing  the 
prosecution.  Angelo  v.  Faul,  85  111.  106; 
Lang  V.  De  Luca,  108  La.  304,  32  So.  329; 
Threefoot  r.  X^Tckols,  68  Miss.  116,  8  So.  335; 
Bulkeley  r.  Smith,  2  Duer  (N.  Y.)  261. 

69.  Whitehurst  r.  Ward,  12  Ala.  264; 
Raulston  v.  Jackson.  1  Sneed  (Tenn.)  128; 
Hurlbut  V.  Boaz,  4  Tex.  Civ.  App.  371,  23 
S.  W.  446. 

70.  Moore  v.  Sauborin,  42  :\Io.  490. 
Where  one  prosecutes  another  for  perjury, 

in  swearing  to  what  could  not  amount  to  per- 
jury, it  being  immaterial,  he  cannot  be  pro- 
tected, in  a  subsequent  suit  against  him  for  a 
malicious  prosecution,  by  proving  the  truth 
of  his  charge.  Smith  v.  Deaver,  49  X.  C. 
513. 

71.  Ross  V.  Innis,  26  111.  259;  Scanlan  t\ 
Cowley,  2  Hilt.  (X.  Y.)  489.  But  see  Haw- 
ley  V.  Butler,  54  Barb.  (X.  Y.)  490,  where  it 
M-as  held  that  if  no  felony  was  committed  by 
any  one  such  arrest  was  illegal. 

72.  Richardson  v.  Dvbedahl,  14  S.  D.  126, 
84  X.  W.  486;  Raulston  r.  Jackson,  1  Sneed 
(Tenn.)  128;  Ellis  r.  Abrahams,  8  Q.  B.  709, 
10  Jur.  593,  15  L.  J.  Q.  B.  221,  55  E.  C.  L. 
709;  Reed  v.  Taylor,  4  Taunt.  616,  13  Rev. 
Rep.  701.  In  an  action  for  malicious  prose- 
cution of  plaintiff  for  murder,  where  plain- 
tiff's own  testimony  shows  that  he  may  have 
been  guilty  of  manslaughter,  there  appears 
probable  cause  for  the  prosecution.  Ruffner 
V.  Hooks,  2  Pa.  Super.  Ct.  278,  38  Wkly. 
Notes  Cas.  516.  But  \vhere  defendant  in  an 
action  for  malicious  prosecvition  had  no  evi- 
dence that  plaintiff  had  forged  a  note,  the 


fact  that  defendant  had  received  a  letter 
from  the  maker,  stating  that  the  note  was 
a  forgery,  and  tliat  he  believed  such  state- 
ment, did  not  constitute  a  reasonable  cause 
for  instituting  criminal  proceedings  against 
plaintiff.  Hutchinson  v.  AVenzel,  155  Ind.  49, 
56  X.  E.  845. 

73.  O'Dell  r.  Hatfield,  40  Misc.  (X.  Y.) 
13,  81  X.  Y.  Suppl.  158:  Vinal  r.  Core,  18 
W.  Va.  1 ;  Wheeler  r.  Xesbitt,  24  How.  (U.  S.) 
544,  16  L.  ed.  765. 

74.  KenUicky. —  Moore  v.  Large,  46  S.  W. 
508,  20  Ky.  L.  Rep.  409,  confession. 

Minnesota. —  Shafer  v.  Hertzig,  92  Minn. 
171,  99  X".  W.  700;  Smith  r.  Munch,  65  Minn. 
256,  68  X.  W.  19. 

Montana. —  Weaver  v.  Montana  Cent.  R. 
Co.,  20  Mont.  163,  50  Pac.  414,  confession  of 
confederate  to  defendant's  agent  implicating 
plaintiff. 

yew  Yor/v.— Francis  v.  Tilvou,  26  N.  Y. 
App.  Div.  340,  49  X.  Y.  Suppl.^  799. 

Vermont.— Yxenc\\  v.  Smith,  4  Vt.  363,  24 
Am.  Dec.  616. 

^Vcst  Viiginia. — Vinal  v.  Core,  18  W\  Va.  1. 

United  States. —  Blunk  r.  Atchison,  etc.,  R. 
Co.,  38  Fed.  311. 

Canada.—  Oswald  v.  Mewburn,  6  U.  C.  Q.  B. 
0.  S.  471. 

See  33  Cent.  Big.  tit.  "  Malicious  Prosecu- 
tion." §  33. 

75.  Harpham  v.  Whitney,  77  111.  32;  Me- 
Manus  v.  Wallis,  52  Tex.  534. 

76.  French  v.  Smith,  4  Vt.  303,  24  Am. 
Dec.  616. 

77.  See  Jordan  v.  Alabama  Great  Southern 
R.  Co.,  81  Ala.  220,  8  So.  191,  holding  that 
want  of  probable  cause  cannot  be  presumed, 
by  inference  of  law,  from  the  fact  that  the 
charge  was  made  on  the  information  of  wit- 
nesses who  were  in  fact  unworthv  of  belief. 

78.  Havs  r.  Blizzard,  30  Ind.  457 ;  French 
V.  Smith.' 4  Vt.  303,  24  Am.  Dec.  C16. 

Representations  of  detectives  and  counsel 
may  suffice.     Smith  r.  Ege,  52  Pa.  St.  419. 

Statements  of  child. —  A  prosecution  insti- 
tuted upon  the  apparently  truthful  state- 
ments of  a  child  eleven  years  old,  who  claimed 
to  have  seen  plaintiff  commit  the  offense  with 
which  he  was  subsequently  charged,  is  not 
M'ithout  probable  cause.  Dwain  V.  Descalso, 
66  Cal.  415,  5  Pac.  903. 
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the  resulting  knowledge  is  whether  it  would  have  justified  a  prudent,  honest,  and 
strong  suspicion  of  the  guilt  of  the  accused.*^^ 

(ii)  Character  of  Information,  The  prosecutor  is  not  bound  to  verify  the 
correctness  of  each  item  of  information  ;  it  is  sufficient  that  he  acted  with  such 
caution,^^  impartiality,^^  and  diligence  as  a  reasonably  prudent  man  would  have 
used  under  the  circumstances  to  ascertain  the  truth  of  his  suspicions.^^  When 
facts  or  circumstances  put  him  upon  inquiry  he  will  be  charged  with  knowledge 
of  such  facts  as  he  would  have  learned*^  if  he  or  his  agent  authorized  to  investi- 
gate^^ liad  made  a  proper investigation^^  into  the  circumstances  of  the  case, 
including  the  character    and  identity  of  the  accused.^^ 

{m)  Effect  OF  Insufficient  Information.  Where  the  charge  is  made  on 
insufficient  information  derived  from  others,  which  is  not  supported  by  evidence,^^ 


79.  California. —  Lamb  v.  Galland,  44  Cal. 
609. 

Colorado. —  Brown  v.  Willougliby,  5  Colo.  1. 

Illinois. —  Anderson  f.  Friend,  71  111.  475; 
Cox  V.  McLean,  3  111.  App.  45. 

Indimia. —  Hays  v.  Blizzard,  30  Ind.  457. 

Kentucky. —  Meyer  v.  Louisville,  etc.,  R. 
Co.,  98  Ky.  365,  33  S.  W.  98,  17  Ky.  L.  Rep. 
945. 

Louisiana. —  Dearmond  v.  St.  Amant,  40 
La.  Ann.  374,  4  So.  72;  Plassan  v.  Louisiana 
Lottery  Co.,  34  La.  Ann.  246. 

Michigan. —  Chapman  v.  Dunn,  56  Mich.  31, 
22  N.  W.  101. 

NeiD  York. —  Connelly  v.  McDermott,  3 
Lans.  63 ;  Richard  v.  Boland,  5  Misc.  552,  26 
N.   Y.   Suppl.  57. 

Tennessee. —  Raulston  v.  Jackson,  1  Sneed 
128. 

Virginia. —  Scott  r.  Schelor,  28  Gratt.  891. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  33. 

False  test. —  An  instruction  that  the  infor- 
mation which  will  justify  the  making  of  a 
criminal  complaint  against  another  must  be 
of  such  character  and  obtained  from  such  a 
source  that  business  men  generally  of  ordi- 
nary care,  prudence,  and  discretion  would  feel 
authorized  in  acting  thereon,  is  erroneous  as 
not  stating  the  proper  test,  for  it  confines 
the  jury  to  a  certain  class  of  men  of  ordinary 
care  and  prudence.  Clark  v.  Hill,  96  111. 
App.  383;  Jensen  v.  Halstead,  61  Nebr.  249, 
85  N.  W.  78.  But  see  Gallaway  v.  Burr,  32 
Mich.  332. 

Representations  of  others  that  plaintiff  was 
guilty  of  the  offense  charged,  together  with 
plaintiff's  conduct  in  secreting  himself,  justi- 
fied the  prosecution.  Mosley  v.  Yearwood,  48 
La.  Ann.  334,  19  So.  274.  But  representa- 
tions of  a  third  person  as  to  matters  not 
tending  to  establish  the  guilt  of  the  accused 
do  not  amount,  without  further  investigation 
or  inquiry,  to  probable  cause.  Coyle  v.  Snell- 
enburg,  30  Pa.  Super.  Ct.  246. 

80.  Bechel  v.  Pacific  Express  Co.,  65  Nebr. 
820,  91  N.  W.  853;  Miles  v.  Salisbury,  21 
Ohio  Cir.  Ct.  333,  12  Ohio  Cir.  Dec.  7. 

81.  Maffioli  V.  Welch,  36  111.  App.  284; 
Gardiner  r.  Mays,  24  111.  App.  286. 

82.  Shnfer  v.  Hertzig,  (Minn.  1904)  99 
N.  W.  796. 

83.  Fisher  v.  Hamilton,  49  Ind.  341;  Mc- 
Gurn  V.   Brackett,   33  Me.   331;   Moore  v. 
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Statesville  First  Nat.  Bank,  140  N.  C.  293,  52 
S.  E.  944;  Swaim  f.  Stafford,  26  N.  C.  392. 

84.  Kansas,  etc.,  Coal  Co.  v.  Galloway,  71 
Ark.  351,  74  S.  W.  521,  100  Am.  St.  Rep.  79; 
Bechel  v.  Pacific  Express  Co.,  65  Nebr.  826,  91 
N.  W.  853;  Widmeyer  v.  Felton,  95  Fed.  926. 

85.  Boyd  v.  Mendenhall,  53  Minn.  274,  55 
N.  W.  45. 

But  it  is  not  incumbent  upon  him  to  go  to 
the  house  of  the  suspected  person  and  inquire 
of  him  whether  he  remained  at  home  on  the 
night  the  crime  was  committed,  and  whether 
his  two  daughters  would  testify  to  that  effect. 
Miller  v.  Chicago,  etc.,  R.  Co.,  41  Fed.  898. 

Nor  is  it  necessary  for  one  instituting  a 
prosecution  for  surety  of  the  peace  to  go  to 
the  person  from  whom  he  apprehends  violence 
and  inquire  as  to  his  intentions.  Fisher  v. 
Hamilton,  49  Ind.  341. 

86.  Stubbs  f.  Mulholland,  168  Mo.  47,  67 
S.  W.  650. 

87.  Grmnell  v.  Stewart,  32  Barb.  (N.  Y.^ 
544. 

88.  Boyd  v.  Mendenhall,  53  Minn.  274,  55 
N.  W.  45;  Grinnell  r.  Stewart,  32  Barb. 
(N.  Y.)  544;  Johnson  v.  McDaniel,  5  Ohio 
S.  &  C.  PI.  Dec.  717. 

89.  The  party  causing  the  arrest  should 
use  reasonable  diligence  and  efforts  to  learn 
the  true  character  of  the  person  accused. 
Hirsch  v.  Feeney,  83  111.  548,  holding  that  if 
he  does  not  such  fact  may  be  considered  on 
trial  for  malicious  prosecution  growing  out  of 
the  arrest.  But  see  Christian  v.  Hanna,  58 
Mo.  App.  37,  where  it  w^as  held  that  the  fact 
that  the  prosecutor  in  a  former  trial  had, 
upon  reliable  authority  that  his  goods  had 
been  stolen  by  plaintiff,  instituted  the  prose- 
cution without  diligent  inquiry  as  to  the 
character  of  plaintiff,  who  was  a  stranger, 
and  that  it  was  not  evidence  of  malice  or  lack 
of  probable  cause.  But  this  does  not  apply 
as  to  a  witness,  upon  whose  information  the 
prosecution  was  largely  based,  where  such 
information  was  corroborated  by  independent 
circumstances,  and  as  to  part  by  other  per- 
sons. Miller  v.  Chicago,  etc.,  R.  Co.,  41  Fed. 
898. 

90.  Lawrence  v.  Leathers,  31  Ind.  App.  414, 
68  N.  E.  179;  Stubbs  f.  Mulholland,  168  Mo. 
47,  67  S.  W.  650. 

91.  Bornholdt  v.  Souillard,  36  La.  Ann. 
103;  Norrel  v.  Vogel,  39  Minn.  107,  38  N.  W. 
705 ;  Spencer  v.  Anness,  32  N.  J.  L.  100. 
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or  wliich  consists  of  mere  suspicioii,^^  or  where  the  prosecutor  knows  of  all  the 
facts  and  of  their  inadequacy there  is  uo  justification  for  the  prosecution. 

(iv)  Time  of  Acquiring  Knowledge.  On  the  one  hand,  it  has  been  held 
that  the  defense  of  probable  cause  is  determined  only  by  the  facts  and  circum- 
stances which  were  known  or  ought  to  have  been  known  to  the  prosecutor  at 
the  time  he  instituted  the  original  proceedings  and  not  by  subsequently  appear- 
ing facts.^  On  the  other  hand  it  has  been  held  that  subsequently  acquired  knowl- 
edge of  facts  affecting  the  question  of  plaintiff's  guilt  should  not  be  excluded,  and 
that  the  prosecutor  may  protect  himself  by  proving  any  additional  facts  tending 
to  show  that  the  accused  was  guilty,  although  he  may  not  have  known  of  such 
facts  when  the  prosecution  was  commenced,^^  and  without  reference  to  how  or 
when  they  were  discovered.^^  Bat  when  the  issue  concerns  want  of  probable 
cause  defendant  is  chargeable  with  actual  or  constructive  knowledge  with  reference 
only  to  the  time  of  causation  of  the  original  proceeding.^^ 

b.  Belief  in  Guilt  of  Accused  —  (i)  In  General.  Except  where  the  existence 
of  probable  cause  appears  as  a  matter  of  law  ^  one  of  the  necessary  elements  of 
probable  cause  ^  is  the  actual  and  honest  belief  by  the  prosecutor  that  the  accused 


92.  Flora  r.  Russell,  138  Ind.  153,  37  N.  E. 
593. 

Where  defendant  had  actual  knowledge  of 

the  fact  that  plaintiff  committed  the  act  for 
which  defendant  prosecuted  him  no  action 
lies.  Hagelund  v.  Murphy,  54  Nebr.  545,  74 
N.  W.  956. 

93.  Barber  v.  Scott,  92  Iowa  52,  60  N.  W. 
497.  Where  defendant  received  a  postal  which 
could  be  construed  as  implying  a  threat,  yet 
if  he  knew  of  facts  sufficient  to  satisfy  him 
that  no  threat  was  intended,  there  was  no 
probable  cause  for  the  subsequent  prosecution 
of  plaintiff.  Griffin  v.  Pembroke,  64  Mo.  App. 
263.  Where  it  appeared  that  there  were  cir- 
cumstances of  a  suspicious  nature  against 
defendant  in  the  prosecution,  which  would 
amount  to  probable  cause  if  unexplained,  yet 
if  these  were  denied  and  satisfactorily  ex- 
plained to  the  prosecutor  before  he  com- 
menced his  prosecution  he  cannot  avail  him- 
self of  the  defense  of  probable  cause.  Honey- 
cut  r.  Freeman,  35  N.  C.  320. 

It  is  sufficient  evidence  of  want  of  probable 
cause  that  the  party  making  the  complaint 
on  a  charge  of  feloniously  taking  property 
knew  that  the  other  party  claimed  and  had 
at  least  a  'prima  facie  right  to  the  property. 
Weaver  v.  Townsend,  14  Wend.  (N.  Y.) 
192. 

94.  Boyd  v.  Mendenhall,  53  Minn.  274,  55 
^N".  W.  45 ;  Tabert  i\  Coolev,  46  Minn.  366,  49 
N.  W.  124,  13  L.  R.  A.  463;  Stubbs  v.  Mul- 
holland,  168  Mo.  47,  67  S.  W.  650. 

95.  District  of  Golumlia. — Spitzer  v.  Fried- 
lander,  14  App,  Cas.  556. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Watson, 
37  Kan.  773,  15  Pac.  877. 

Maryland. —  Cecil  r.  Clarke,  17  Md.  508. 

North  Carolina.  —  Swain  v.  Stafford,  25 
N.  C.  289.  Contra,  Bell  v.  Pearcy,  27  N.  C. 
83.  ^ 

Pennsylvania. —  Bryant  v.  Kuntz,  25  Pa. 
Super.  Ct.  102. 

_  See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  34.    See  also  supra,  note  67. 

96.  Galloway  v.  Stewart,  49  Ind.  156,  19 
Am.  Rep.  677  {  Louisville,  etc.,  R.  Co.  v.  Hen- 


dricks, 13  Ind.  App.  10,  40  N.  E.  82,  41  K  E. 
14;  Macdonald  v.  Schroeder,  28  Pa.  Super. 
Ct.  128;  Scott  V.  Sheior,  28  Graft.  (Va.)  891; 
Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L.  ed. 
116. 

Accordingly  evidence  coming  to  the  prose- 
cutor's knowledge  after  the  commencement 
of  the  original  proceeding  should  be  excluded 
(Thompson  v.  Beacon  Valley  Rubber  Co.,  56 
Conn.  493,  16  Atl.  554;  Stratton  v.  Lockhart, 
1  Ind.  App.  380,  27  N.  E.  715;  Mclntire  v. 
Levering,  148  Mass.  546,  20  N.  E.  191,  12 
Am.  St.  Rep.  594,  2  L.  R.  A.  517;  Christian 
V.  Hanna,  58  Mo.  App.  37;  Mavnard  v.  Sig- 
man,  65  Nebr.  590,  91  N.  W.  576;  Naclitman 
V.  Hammer,  155  Pa.  St.  200,  26  Atl.  311)  ; 
when  offered  in  defense  and  not  in  mitiga- 
tion (see  Smith  t\  King,  62  Conn.  515,  26 
Atl.  1059). 

97.  Lancaster  v.  McKay,  103  Ky.  610,  45 
S.  W.  887;  Bacon  v.  Towne,  4  Cush.  (Mass.) 
217;  Schroeder  v.  Blum,  (Nebr.  1905)  103 
N.  W.  1073;  Thurber  v.  Eastern  Bldg.,  etc., 
Assoc.,  118  N.  C.  129,  24  S.  E.  730;  Johnson 
V.  Chambers,  32  N.  C.  287. 

That  plaintiff  threatened  to  destroy  the 
building  for  the  burning  of  which  he  was 
prosecuted  may  be  shown,  although  defendant 
does  not  show  that  such  threat  came  to  his 
knowledge  before  the  commencement  of  the 
prosecution.    Goggans  v.  Monroe,  31  Ga.  331. 

98.  Threefoot  v.  Nuckols,  68  Miss.  116,  8 
So.  335.  And  see  Pratt  v.  Hampe,  114  Iowa 
237,  86  N.  W.  292. 

99.  Alsop  V.  Lidden,  130  Ala.  548,  30  So. 
401;  Hitson  v.  Sims,  69  Ark,  439,  64  S.  W. 
219;  Barge  v.  Weems,  109  Ga.  685,  35  S.  E. 
65 ;  L.  Bucki,  etc..  Lumber  Co.  V.  Atlantic 
Lumber  Co.,  121  Fed.  233,  57  C.  C.  A.  469. 
Knowledge  of  the  innocence  of  a  person 
charged  with  crime,  acquired  by  the  prosecu- 
tor after  the  institution  of  criminal  pro- 
ceedings, is  insufficient  to  establish  want  of 
probable  cause  for  the  prosecution.  Fox  v. 
Smith,  25  R.  I.  255,  55  Atl.  698. 

1.  See  infra,  VI,  B,  4. 

2.  Alabama. —  Steed  v.  Knowles,  79  Ala. 
446;  Chandler  v.  McPherson,  11  Ala.  916. 
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was  guilty  of  the  offense  with  whicli  he  was  cliarged,  induced  and  justified  by 
8ucli  facts  and  circumstances  as  would  have  been  sufficient  to  have  aroused  a 
reasonable  suspicion  of  guilt  in  the  mind  of  a  cautious  person.^  Mere  honest  belief 
in  guilt  is  not  sufficient/  A  real  belief  and  reasonable  grounds  for  it  must  concur.^ 
(ii)  Good  Faith,  The  prosecutor  must  have  believed  in  plaintiff's  guilt  in 
good  faith.^  If  it  appears  that  he  had  knowledge  of  facts  which  would  have 
explained  suspicious  appearances  and  have  exonerated  the  accused  lie  cannot 
justify  the  prosecution  by  assertion  of  the  circumstances  indicative  of  guilt.'^  If 
all  the  facts  and  circumstances  under  which  he  acted  show  that  there  was  no  prob- 
able cause  for  his  conduct,^  or  that  his  belief  was  groundless,^  or  could  not  have 
been  formed  without  gross  ignorance  or  negligence/^  his  behef  in  guilt  is  no  defense. 


Arkansas. —  Foster  v.  Pitts,  63  Ark.  387, 
38  S.  W.  1114. 

California. —  Harkrader  v.  Moore,  44  Cal. 
144. 

Illinois. — Angelo  v.  Faul,  85  111.  106. 

Massachusetts. —  Connery  v.  Manning,  163 
Mass.  44,  39  N.  E.  558. 

Minnesota. —  Smith  v.  Munch,  65  Minn. 
256,  68  N.  W.  19. 

New  Jersey. —  O'Brien  v.  Frasier,  47 
N.  J.  L.  349,  1  Atl.  465,  54  Am.  Rep.  170. 

New  York. —  Scanlan  v.  Cowley,  2  Hilt. 
489. 

Texas. —  McManus  v.  Wallis,  52  Tex.  534. 

Wisconsin. —  Spear  v.  Hiles,  67  Wis.  350, 
30  N.  W.  506. 

Canada. —  Pring  v.  Wyatt,  5  Ont.  L.  Rep. 
505. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  26  et  seq. 

3.  Arkansas. —  Hitson  v.  Sims,  69  Ark.  439, 
64  S.  W.  219. 

Illinois. —  Angelo  v.  Faul,  85  111.  106;  An- 
derson V.  Friend,  71  111.  475;  Bourne  v.  Stout, 
62  111.  261;  Tumalty  v.  Parker,  100  111.  App. 
382;  Gardiner  v.  Bunn,  24  III.  App.  627. 

Indiana. —  Lacy  v.  Mitchell,  23  Ind.  67. 

Kentucky. —  Faris  v.  Starke,  3  B.  Mon.  4. 

Maine. —  Humphries  v.  Parker,  52  Me. 
502. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

Mississippi. —  Planters'  Ins.  Co.  v.  Wil- 
liams, 60  Miss.  916;  Whitfieki  V.  Westbrook, 
40  Miss.  311. 

Missouri. —  Christian  V.  Ilanna,  58  Mo. 
App.  37. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Kriski, 
30  Nebr.  215,  46  N.  W.  520. 

Neio  York. —  Hall  V.  Suydam,  6  Barb.  83; 
Scanlan  v.  Cowley,  2  Hilt.  489;  Moses  v. 
Dickinson,  2  N.  Y.  City  Ct.  184. 

North  Carolina. —  Rice  V.  Ponder,  29  N.  C. 
390. 

Pennsylvania. —  McClafferty  v.  Philp,  151 
Pa.  St.  86,  24  Atl.  1042;  Coyle  v.  Snellen- 
burg,  30  Pa.  Super.  Ct.  240 ;  Baker  v.  Moore, 
29  Pa.  Super.  Ct.  301 ;  Macdonald  v. 
Schroeder,  28  Pa.  Super.  Ct.  128;  Lear  v. 
Watson,  16  Montg.  Co.  Rep.  150. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  26  et  seq. 

The  test. —  Conduct  sufficient  to  excite  a 
well  grounded  suspicion  in  men  unskilled  in 
technical  rules  of  law  is  not  the  test,  in  an 

[VI,  B,  2.  b,  (I)] 


action  for  malicious  prosecution,  of  probable 
cause;  nor  is  allowance  to  be  made  for  the 
prejudice,  partiality,  and  excitement  of  a 
person  instituting  a  prosecution,  but  the 
standard  is  what  a  reasonably  prudent  man 
would  do.  Reynolds  v.  Dunlap,  (Kan.  1906) 
84  Pac.  720. 

4.  Alabama. —  Long  v.  Rodgers,  19  Ala. 
321. 

Georgia. —  Joiner  v.  Ocean  Steam  Ship  Co., 
86  Ga.  238,  12  S.  E.  361. 

Indiana. —  Graeter  v.  \^'iHiams,  55  Ind. 
461 ;  Lawrence  v.  Lanning,  4  Ind.  194. 

loica. —  Shaul  v.  Brown,  28  Iowa  37,  4  Am. 
Rep.  151. 

Maine. —  Humphries  v,  Parker,  52  Me. 
502. 

Maryland. —  Johns  v.  Marsh,  52  Md.  323. 
New  York. —  Thompson      Lumley,  50  How. 
Pr.  105. 

Pennsylvania. —  Le  Maistre  v.  Hunter, 
Brightly  494. 

Texas. —  Ramsey  v.  Arrott,  64  Tex.  320. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  26  et  seq. 

Where  one,  through  his  own  error,  mistake, 
or  negligence  causes  the  arrest  and  imprison- 
ment of  an  innocent  man,  who  has  given  no 
occasion  for  suspicion  by  his  own  miscon- 
duct, the  assurance  of  the  complainant,  how- 
ever strong  it  may  be,  that  the  accused  was 
guilty  of  the  crime  imputed  to  him,  is  not 
sufficient  evidence  of  probable  cause  for  such 
arrest.  Merriam  v.  Mitchell^  13  Me.  439,  29 
Am.  Dec.  514. 

5.  Vansickle  v.  Brown,  68  Mo.  627 ;  Farnam' 
V.  Feeley,  56  N.  Y.  451;  Mowry  v.  Whipple, 
8  R.  I.  360  (not  mere  belief  arising  from 
some  mental  peculiarity  and  error  of  de- 
fendant himself)  ;  Eggett  v.  Allen,  119  Wis. 
625,  96  N.  W.  803. 

6.  Bourne  v.  Stout,  62  111.  261;  Weil  v. 
Israel,  42  La.  Ann.  955,  8  So.  826;  Ehrman 
V.  Hoyt,  3  Ohio  Dec.  (Reprint)  308. 

7.  Fagnan  v.  Knox,  66  N.  Y.  525. 

8.  Whitney  v.  New  York  Casualty  Ins. 
Assoc.,  27  N.  Y.  App.  Div.  320,  50  N.  Y. 
Suppl.  227. 

9.  Whitney  v.  New  York  Casualty  Ins. 
Assoc.,  27  N.  Y.  App.  Div.  320,  50  N.  Y. 
Suppl.  227. 

10.  Jacks  V.  Stimpson,  13  111.  701;  Flam 
v.  Lee,  116  Iowa  289,  90  N.  W.  70,  93  Am.  St. 
Rep.  242. 
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e.  Acts  and  Admissions.  While  probable  cause  may  be  shown  by  proof  of 
public  motive  in  defendant's  conduct,  its  want  may  be  caused  to  appear  by  the 
acts  and  admissions  of  the  prosecutor  inconsistent  with  an  honest  belief  in  plain- 
tiff's guilt/^  and  showing  that  the  law  was  set  in  motion  to  serve  his  own  personal 
purposes.^"^ 

d.  Taking  Advice  of  Counsel  —  (i)  How  Far  a  Defense —  (a)  Full  Defense. 
It  is  the  general  rule  that  in  an  action  for  malicious  prosecution  defendant  may 
make  out  the  complete  defense  of  probable  cause  by  showing  that  he  submitted 
to  proper  counsel  a  statement  conforming  to  legal  requirements  concerning  the 
guilt  of  the  accused  ;  that  in  good  faith  he  received  advice  justifying  the  prose- 
cution and  acted  on  that  advice  in  instituting  the  proceedings  complained  of  ;  and 
that  if  he  showed  these  things  he  is  entitled  to  immunity  from  damages,^*^  althougli 


In  case  of  a  mistake  or  error,  not  amount- 
ing to  gross  negligence,  he  v/ill  not  be  liable 
upon  the  ground  of  want  of  probable  cause, 
where  acting  under  an  honest  belief  of  the 
probable  guilt  of  the  accused.  McGuire  i\ 
Goodman,  31  111.  App.  420.  But,  if  the  be- 
lief was  induced  alone  by  the  gross  error, 
mistake,  or  negligence,  it  will  not  amount  to 
probable  cause.  Le  Maistre  v.  Hunter, 
Brightly  (Pa.)  404. 

11.  See  supra,  VI,  B,  1,  b. 

12.  Cartwright  v.  Elliott,  45  111.  App.  458; 
Casebeer  i\  Rice,  18  Nebr.  203,  24  N.  W.  693. 

13.  Montross  v.  Bradsby,  68  111.  185  (pro- 
curing an  indictment  for  perjury  of  an  affi- 
davit, knowing,  or  having  good  reason  to  be- 
lieve, the  affidavit  to  be  true)  ;  Wanser  v. 
Wyckoff,  9  Hun  (N.  Y.)  178  (the  arrest  for 
grand  larceny  when  a  mere  trespass  has  been 
committed ) . 

14.  As  where  respectable  citizens  are  wan- 
tonly and  illegally  arrested  and  incarcerated 
in  jail  on  trumped-up  charges  of  grave  crime 
(Pace  V.  Aubrey,  43  La.  Ann.  1052,  10  So. 
381,  where  prosecutor  confessed  that  his  only 
purpose  was  to  procure  immunity  for  his 
brother  for  the  same  offenses,  or  where  one 
is  arrested  on  criminal  process  in  which  he 
was  falsely  charged  with  fraud  for  the  pur- 
pose of  coercing  him  to  surrender  to  the 
prosecutor  certain  promissory  notes,  of  which 
each  of  them  was  part-owner  (Kimbal  v. 
Bates,  50  Me.  308)  or  to  obtain  possession 
and  ownership  of  personal  property  alleged 
to  have  been  stolen  (Schoneld  V.  Ferrers,  47 
Pa.  St.  194,  86  Am.  Dec.  532)  ;  or  prosecu- 
tion for  larceny  for  taking  iip  animals  and 
posting  as  strays,  under  stray  laws  (Bauer 
V.  Clay,  8  Kan.  580)  ;  or  arrest  and  imprison- 
ment for  failure  to  return,  on  demand,  a 
machine,  title  to  which  was  to  remain  in  de- 
fendant until  paid  for,  after  defendant  had 
permitted  plaintiff  to  transfer  it  (Davidoff  v. 
Wheeler,  etc.,  Mfg.  Co.,  14  Misc.  (N.  Y.) 
456,  35  N.  Y.  Suppl.  1019  [affirmed  in  16 
Misc.  31,  37  N.  Y.  Suppl.  661]. 

15.  Kentucky. —  Miller  v.  Metropolitan  L. 
Ins.  Co.,  89  S.  W.  183,  28  Ky.  L.  Rep. 
223. 

Louisiana. — Sandoz  v.  Veazie,  106  La.  202, 
30  So.  767. 

OAio.— Eihlert  v.  Gommoll,  23  Ohio  Cir. 
Ct.  586. 

Pennsylvania. —  Fisher  v.  Forrester,  33  Pa. 
St.  501. 


United  States. —  Widmeyer  v.  Felton,  95 
Fed.  926. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  41  et  seq. 

16.  Alabama. —  Shannon  v.  Sims,  (1906) 
40  So.  574;  O'Neal  v.  McKinna,  116  Ala. 
606,  22  So.  905;  Jordan  v.  Alabama  Great 
Southern  R.  Co.,  81  Ala.  220,  8  So.  191; 
Motes  V.  Bates,  80  Ala.  382;  Leaird  v.  Davis, 
17  Ala.  27. 

California. —  Sandell  v.  Sherman,  107  Cal. 
391,  40  Pac.  493;  Jones  v.  Jones,  71  Cal.  89, 
11  Pac.  817;  Levy  v.  Branaan,  39  Cal.  485. 

Colorado. —  Struby-Estabrook  Mercantile 
Co.  V.  Kyes,  9  Colo.  App.  190,  48  Pac.  663. 

Illinois. —  Neufeld  v.  Rodeminski,  144  111. 
83,  32  N.  E.  913;  Anderson  v.  Friend,  71  111. 
475;  Wicker  r.  Hotchkiss,  62  111.  107,  14 
Am.  Rep.  75 ;  Chicago  Forgo,  etc.,  Co.  v.  Rose, 
69  111.  App.  123. 

Indiana. — ■  Terre  Haute,  etc.,  R.  Co.  v. 
Mason,  148  Ind.  578,  46  N.  E.  332. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Brown, 
57  Kan.  785,  48  Pac.  31. 

Kentucky. —  Farmers',  etc.,  Tobacco  W^are- 
house  Co.  V.  Gibbons,  107  Ky.  611,  55  S.  W. 
2,  21  Ky.  L.  Rep.  1348;  Mcsker  v.  McCourt, 
44  S.  W.  975,  19  Ky.  L.  Rep.  1897. 

Maryland. —  Cooper  v.  Utterbach,  37  Md. 
282. 

Massachusetts. —  Donnelly  v.  Daggett,  145 
Mass.  314,  14  N.  E.  161;  Stone  v.  Swift,  4 
Pick.  389,  16  Am.  Dec.  349. 

Michigan. —  Wakely  v.  Johnson,  115  Mich. 
285,  73  N.  W.  238;  Tryon  v.  Pingree,  112 
Mich.  338,  70  N.  W.  905,  67  Am.  St.  Rep. 
398,  37  L.  R.  A.  222;  Fletcher  v.  Chicago, 
etc.,  R.  Co.,  109  Mich.  363,  67  N.  W.  330; 
Poupard  v.  Dumas,  105  Mich.  326,  63  N.  W. 
301;  Le  Clear  v.  Perkins,  103  Mich.  131,  61 
N.  W.  357,  26  L.  R.  A.  627. 

Mississippi. —  Whitfield  v.  Westbrook,  40 
Miss.  311. 

Missouri. —  Sappington  v.  Watson,  50  Mo. 
83;  Hill  V.  Palm,  38  Mo.  13. 

Montana. —  Martin  v.  Corscadden,  (1906) 
86  Pac.  33. 

'New  Hampshire. —  Eastman  v,  Keasor,  44 
N.  H.  518. 

New  York. —  Ferguson  v.  Arnow,  142  N.  Y. 
580,  37  N.  E.  626. 

0/iio.— Ash  V.  Marlow,  20  Ohio  119. 

Pennsylvania. —  Walter  v.  Sample,  25  Pa. 
St.  275;  Myers  v.  Litts,  3  Lack.  Leg.  N. 
363. 
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it  may  appear  that  the  facts  did  not  warrant  the  advice  nor  the  prosecution/'^  or 
that  the  accused  was  innocent.-^^ 

(b)  Partial  Defense.  Advice  of  counsel  is  entitled  to  at  least  consideration  in 
determining  probable  cause/^  but  some  decisions  are  to  the  effect  tliat  it  is  not  of 
itself  sufficient  as  a  defense,^*^  and  is  not  conclusive  of  plaintiff's  inability  to  prevail.^^ 

(ii)  Elemenw  —  (a)  By  Whom  Given  —  (1)  Private  Counsel.  The  advice 
to  avail  as  a  defense  must  have  been  given  bj  a  competent,^^  disinterested,^  regu- 
larly admitted  and  practising  attorney  and  counselor  at  law^  in  good  standing  who 
is  not  the  defendant  himself    but  another  attorney,  selected  in  good  faith.^^ 


Rhode  Island. —  Goldstein  v.  Foulkes,  19 
R.  I.  291,  36  Atl.  9;  Bartlett  v.  Brown,  6 
R.  I.  37,  75  Am.  Dec.  675. 

South  Dakota. —  Wuest  v.  American  To- 
bacco Co.,  10  S.  D.  394,  73  N.  W.  903. 

Texas. —  Lenoir  v.  Marlin,  10  Tex.  Civ. 
App.  376,  30  S.  W.  566. 

United  States. —  Staunton  v.  Gosliorn,  94 
Fed.  52,  36  C.  C.  A.  75;  Coggswell  v.  Bohn, 
43  Fed.  411;  Blunk  v.  Atchison,  etc.,  B.  Co., 
38  Fed.  311. 

Canada. —  Fellowes  v.  Hutchison,  12  U.  C. 
Q.  B.  633. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  41  et  seq. 

17.  Alabama. —  Steed  v.  Knowles,  79  Ala. 
446. 

California. —  Potter  v.  Scale,  8  Cal.  217. 
loiva. —  Center  v.  Spring,  2  Iowa  393. 
Missouri. —  Warren  V.  Flood,  72  Mo.  App. 
199. 

Neiv  York.—  Hall  v.  Suydam,  6  Barb.  83. 

Ohio. —  Johnson  v.  McDaniel,  5  Ohio  S.  &  C. 
PI.  Dec.  717,  7  Ohio  N.  P.  467. 

Pennsylvania. — Walter  v.  Sample,  25  Pa. 
St.  275. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  41  et  seq. 

The  bona  fide  acts  of  a  party  on  advice 
given  by  counsel  after  a  full  and  fair  state- 
ment of  the  facts  are  evidence  of  probable 
cause,  however  erroneous  the  opinion  may  be 
(Richardson  v.  Virtue,  2  Hun  (N.  Y.)  208; 
Hall  V.  Suydam,  6  Barb.  (N.  Y.)  83),  even 
though  the  facts  did  not  warrant  the  advice 
and  prosecution  (Poupard  v.  Dumas,  105 
Mich.  326,  63  N.  W.  301).    See  infra,  VI,  B, 

2,  d,    (II),  (D). 

18.  H:icks  V.  Brantley,  102  Ga.  264,  29  S.  E. 
459;  Morrow  v.  Carnes,  108  111.  App.  621. 

19.  Hall  V.  Kehoe,  5  Silv.  Sup.  (N.  Y.) 
129,  8  N.  Y.  Suppl.  176.  In  some  jurisdic- 
tions it  is  held  to  afford  strong  evidence  that 
there  was  probable  cause  (Murphy  v.  Larson, 
77  111.  172;  Skidmore^;.  Bricker,  77  111.  164), 
and  that  the  prosecution  was  not  malicious 
(Atkinson  v.  Van  Cleave,  25  Ind.  App.  508, 
57  N.  E.  731;  Sparling  v.  Conway,  75  Mo. 
510  [affirming  6  Mo.  App.  283]).  In  others 
defendant  Mali  not  be  allowed  to  show,  as 
evidence  of  probable  cause,  that  he  consulted 
an  attorney  and  obtained  legal  advice  before 
taking  any  steps  in  relation  to  the  prosecu- 
tion (Collard  v.  Gay,  1  Tex.  494),  where  a 
statement  of  the  facts  shows  want  of  prob- 
able cause  (Shannon  v.  Jones,  76  Tex.  141, 
13  S.  W.  477)  ;  for  where  probable  cause  is 
shown,  that  of  itself  is  sufficient  as  a  defense 
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irrespective  of  whether  he  consulted,  or  what 
advice  he  received  from,  an  attorney  (Holt 
V.  Follett,  65  Tex.  550 ) . 

20.  Hall  V.  Kehoe,  5  Silv.  Sup.  (N.  Y.) 
129,  8       Y.  Suppl.  176. 

It  is  not  a  complete  defense. —  Johnson  v. 
Miller,  69  Iowa  562,  29  N.  W.  743,  58  Am. 
Rep.  231;  Butcher  v.  Hoffman,  99  Mo.  App. 
239,  73  S.  W.  266;  Brown  v.  McBride,  24 
Misc.  (N.  Y.)  235,  52  N.  Y.  Suppl.  620;  Mor- 
gan V.  Duffy,  94  Tenn.  686,  30  S.  W.  735. 

Where  defendant  acts  from  motives  of  pri- 
vate interest  and  without  probable  cause  to 
support  the  prosecution,  his  action  under  the 
advice  of  counsel  will  not  exempt  him  from 
liability.  Freeman  v.  Wright,  113  111.  App. 
159;  Grundy  V.  Crescent  News,  etc.,  Co.,  38 
La.  Ann.  974;  Glascock  v.  Bridges,  15  La. 
Ann.  672. 

21.  Lytton  v.  Baird,  95  Ind.  349;  Gulf,  etc., 
R.  Co.  V.  James,  73  Tex.  12,  10  S.  W.  744,  15 
Am.  St.  Rep.  743. 

In  some  jurisdictions  it  has  been  held  that 
evidence  that  an  attorney  upon  a  full  and 
fair  representation  of  facts  advised  the  prose- 
cution does  not  establish  the  existence  of 
probable  cause.  Smith  v.  Eastern  Bldg.,  etc., 
Assoc.,  116  N.  C.  73,  20  S.  E.  963;  Ramsey  v. 
Arrott,  64  Tex.  320.  But  see  Lenoir  r.  Mar- 
lin, 10  Tex.  Civ.  App.  376,  30  S.  W.  566; 
Sebastian  v.  Cheney,  (Tex.  Civ.  App.  1893) 
24  S.  W.  970  [reversed  in  86  Tex.  497,  25 
S.  W.  691]. 

22.  Murphy  v.  Larson,  77  111.  172;  Stubbs 
V.  Mulholland,  168  Mo.  47,  67  S.  W.  650. 

23.  Kansas,  etc.,  Coal  Co.  v.  Galloway,  71 
Ark.  351,  74  S.  W.  521,  100  Am.  St.  Rep.  79; 
mite  V.  Carr,  71  Me.  555,  36  Am.  Rep.  533. 
And  see  Watt  v.  Corey,  76  Me.  87;  Adkin  v. 
Pillen,  136  Mich.  682,  100  N.  W.  176. 

24.  Murphy  v.  Larson,  77  111.  172 ;  Burgett 
V.  Burgett,  43  Ind.  78 ;  Olmstead  v.  Partridge, 
16  Gray  (Mass.)  381;  Stanton  v.  Hart,  27 
Mich.  539. 

That  he  was  licensed  is  sufficient,  without 
showing  that  he  was  learned  in  the  law. 
Home  V.  Sullivan,  83  111.  30. 

25.  Schattgen  v.  Holnback,  149  111.  646,  36 
N.  E.  969;  Roy  v.  Goings,  112  111.  656;  Mur- 
phv  V.  Larson,  77  111.  172;  Young  v.  Lind- 
strom,  115  111.  App.  239;  Stubbs  V.  Mulhol- 
land, 168  Mo.  47,  67  S.  W.  650. 

26.  Epstein  v.  Berkowsky,  64  111.  App.  498. 
Although  defendant  was  himself  an  able 

lawyer  it  may  be  shown  that  defendant  acted 
on  the  advice  of  counsel.  Terre  Haute,  etc., 
R.  Co.  V.  Mason,  148  Ind.  578,  46  N.  E.  332. 

27.  See  infra,  VI,  B,  2,  d,  (ii),  (d),  (1). 
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(2)  Public  Counsel.  Counsel  for  the  state,  as  the  attorney-general,^^  or  for 
a  subdivision  of  the  state,  as  the  county,  district,  or  prosecuting  attorney are  by 
virtue  of  their  standing  as  practising  lawyers,^^  and  of  their  official  capacity 
proper,  and  in  fact  the  usual  persons  to  give  such  advice. 

(3)  Unauthorized  Persons.  The  advice  of  unprofessional  persons,^^  not  prac- 
tising lawyers,^^  altliough  they  may  be  connected  with  the  administration  of  the 
law  indirectly and  although  they  may  be  magistrates^'^  who  are  not  authorized 


28.  Gilbertson  v.  Fuller,  40  Minn.  413,  42 
N.  W.  203. 

29.  Illinois. — Albrecht  v.  Ward,  91  111.  App. 
38. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  v.  Ma- 
son, 148  Ind.  578,  46  N.  E.  332. 

Michigan. —  Fowles  v.  Hayden,  129  Mich. 
686,  89  'N.  W.  339. 

Neiv  Jersey. —  Magowan  v.  Rickey,  64 
N.  J.  L.  402,  45  Atl.  804. 

Texas. —  Rogers  v.  Mullins,  26  Tex.  Civ. 
App.  250,  63  8.  W.  897;  Brady  v.  Georgia 
Home  Ins.  Co.,  24  Tex.  Civ.  App.  464,  59 
S.  W.  914. 

Wisconsin. —  Brinsley  v.  Schulz,  124  Wis. 
426,  102  N.  W.  918. 

United  States. —  Ambs  V.  Atchison,  etc.,  R. 
Co.,  114  Fed.  317. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  45. 

Acting  county  attorney. — ^But  when  the  evi- 
dence shoAvs  that  defendant  acted  on  the  ad- 
vice of  the  acting  county  attorney,  as  well  as 
the  advice  of  the  city  marshal,  the  action 
cannot  be  sustained.  Russell  v.  Deer,  7  111. 
App.  181. 

Attorney  sent  by  prosecuting  attorney. — 
Chicago,  etc.,  R.  Co.  v.  Pierce,  98  111.  App. 
368. 

Prosecuting  attorney  and  other  counsel. — 

Evidence  that  defendant  made  a  full  and  fair 
statement  of  all  the  facts  known  to  him  to 
the  prosecuting  attorney  and  his  own  attor- 
ney, and  acted  upon  their  advice  in  good 
faith,  shows  probable  cause  for  commencing 
the  prosecution.  Workman  v.  Shelly,  79  Ind. 
442;  Thurston  v.  Wright,  77  Mich.  96,  43 
N.  W.  860 ;  Genevey  v.  Edwards,  55  Minn.  88, 
56  N.  W.  578. 

Omission  to  consult  the  district  attorney 
previous  to  submitting  the  case  to  the  grand 
jury  does  not  affect  the  defense.  Baldwin  v. 
Weed,  17  Wend.  (N.  Y.)  224. 

30.  One  who  is  intemperate  is  not  neces- 
sarily in  good  standing  because  he  is  state's 
attorney.    Roy  v.  Goings,  112  111.  656. 

31.  Sweeney  v.  Perney,  40  Kan.  102,  19  Pac. 
328  (certain  property-owners  of  the  road  dis- 
trict) ;  Olmstead  v.  Partridge,  16  Gray  (Mass.) 
381  (one  not  an  attorney)  ;  Griffin  v.  Pem- 
broke, 64  Mo.  App.  263  (other  persons'  errone- 
ous advice  that  the  statement  of  facts  showed 
accused  guilty  of  the  crime  alleged). 

32.  Murphy  v.  Larson,  77  111.  172  (a  per- 
son whom  defendant  supposed  was  a  licensed 
attorney  and  competent  to  advise,  but  who 
in  fact  was  not  licensed)  ;  Stanton  v.  Hart, 
27  Mich.  539  (^one  not  admitted  to  practise 
law,  but  who  had  merely  done  a  little  petti- 
fogging before  a  justice  of  the  peace) ;  Grant 
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V.  Reinhart,  33  Mo.  App.  74  (collecting  agents, 
there  being  no  showing  that  such  agents  were 
attorneys  or  persons  learned  in  the  law). 

33.  Coleman  v.  Heurich,  2  Mackey  (D.  C.) 
189  (police  officer)  ;  Truax  v.  Pennsylvania 
R.  Co.,  58  N.  J.  L.  218,  33  Atl.  278;  Breit- 
messcr  v.  Stier,  13  Phila.  (Pa.)  80  (a  de- 
tective). 

34.  Alahama. — Marks  v.  Hastings,  101  Ala. 
165,  13  So.  297. 

Colorado. —  Florence  Oil,  etc.,  Co.  v.  Huff, 
14  Colo.  App.  281,  59  Pac.  624. 

District  of  Columbia. — Coleman  v.  Heurich, 
2  Mackey  189. 

Illinois. —  Murphy  v.  Larson,  77  111.  172. 

Indiana. —  Burgett  v.  Burgett,  43  Ind.  78. 

/o?fa.^  Necker  v.  Bates,  118  Iowa  545,  92 
N.  W.  667.  Compare  Newman  v.  Davis,  58 
Iowa  447,  10  N.  W.  852. 

Kansas. —  Dolbe  v.  Norton,  22  Kan.  101. 

Maine.—  Finn  v.  Frink,  84  Me.  261,  24  Atl. 
851,  30  Am.  St.  Rep.  348. 

Massachusetts. —  Olmstead  v.  Partridge,  16 
Gray  381;  Stone  v.  Swift,  4  Pick.  389,  16  Am. 
Dec.  349. 

Michigan. —  Holmes  v.  Horger,  96  Mich. 
408,  56  N.  W.  3;  Cooney  v.  Chase,  81  Mich. 
203,  45  N.  W.  833. 

Missouri. —  Moore  v.  Sauborin,  42  Mo.  490 ; 
Williams  V.  Vanmeter,  8  Mo.  339,  41  Am. 
Dec.  644. 

New  York. —  Parr  v.  Loder,  97  N.  Y.  App. 
Div.  218,  89  N.  Y.  Suppl.  823. 

Oregon.— Gee  v.  Culver,  12  Oreg.  228,  6 
Pac.  775. 

Pennsylvania. —  Mentel  v.  Hippely,  165  Pa. 
St.  558,  30  Atl.  1021;  Beihofer  v.  Loeffert, 
159  Pa.  St.  365,  28  Atl.  217;  Brobst  v.  Ruff, 
100  Pa.  St.  91,  45  Am.  Rep.  358;  Auer  t\ 
Mauser,  6  Pa.  Super.  Ct.  618,  42  Wkly.  Notes 
Cas.  40.  Contra,  Thomas  v.  Painter,  10 
Phila.  409;  Rosenstein  v.  Feigel,  6  Phila.  532. 

Tennessee. —  Mauldin  v.  Ball,  104  Tenn. 
597,  58  S.  W.  248;  Morgan  v.  Duffy,  94  Tenn. 
686,  30  S.  W.  735. 

Wisconsin. —  Lueck  v.  Heisler,  87  Wis.  644, 
58  N.  W.  1101;  Sutton  v.  McConnell,  46  Wis. 
269,  50  N.  W.  414. 

Contra.— Ball  v.  Rawles,  93  Cal.  222,  28 
Pac.  937,  27  Am.  St.  Rep.  174;  Hahn  v. 
Schmidt,  64  Cal.  284,  30  Pac.  818;  Potter  v. 
Scale,  8  Cal.  217;  Sisk  v.  Hurst,  1  W.  Va.  53; 
Carratt  v.  Morlev,  1  Q.  B.  18,  1  G.  &  D.  275, 
6  Jur.  259,  10  L.  J.  Q.  B.  259,  41  E.  C.  L. 
417;  Cohen  v.  Morgan,  6  D.  &  R.  8,  28  Rev. 
Rep.  533,  16  E.  C.  L.  250;  Leigh  v.  Webb,  3 
Esp.  164.  However,  defendant  cannot  claim 
protection  even  in  California,  where  he  has 
concealed  facts  from  the  magistrate  which,  if 
disclosed,  would  have  prevented  the  issuance 
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to  give  advice  to  or  to  act  as  attorney  at  law  for  an  interested  party  is  insufficient 
to  show  probable  cause  or  excuse  the  want  of  it. 

(b)  The  Disclosure  —  (1)  Full,  Faik,  and  Complete.  To  justify  by  advice 
of  counsel  defendant  must  sliow  that  he  or  his  prosecuting  agent  truly  and  cor- 
rectly,^"^ Mlj  and  fairly and, in  good  faith stated  to  such  counsel  all  the  facts 
bearing  upon  the  guilt  or  innocence  of  the  accused.  The  making  of  an  exagger- 
ated,**^ misrepresented,*^  incorrect  statement,*^  or  tlie  withholding  of  any  material 
fact,*^  is  inconsistent  with  probable  cause.**  It  must  appear  what  information  was 
in  fact  imparted  so  that  the  jury  may  determine  whether  it  was  a  full,  truthful 
statement  of  all  the  facts.*^ 

(2)  Of  What  Facts.    All  authorities  agree  that  all  facts  of  which  defendant 


of  the  warrant.  Cochran  v.  Bones,  1  Cal. 
App.  729,  82  Pac.  970. 

Committing  magistrate. — Defendant  cannot 
excuse  himself  by  showing  that  he  acted 
under  the  advice  of  the  committing  magis- 
trate. Potter  V.  Casterline,  41  N.  J.  L.  22. 
And  it  is  error  to  allow  proof  of  it.  Eigden 
%\  Jordan,  81  Ga.  668,  7  S.  E.  857. 

Justice  of  district  court. — Evidence  that  de- 
fendant in  making  the  complaint  acted  on 
the  advice  of  a  justice  of  a  district  court  is 
admissible  as  tending  to  show  that  defendant 
acted  in  good  faith  and  with  probable  cause. 
Monaghan  v.  Cox,  155  Mass.  487,  30  N.  E. 
467,  31  Am.  St.  Rep.  555. 

35.  Although  the  magistrate  was  a  prac- 
tising attorney,  the  advice  being  given,  not 
as  an  attorney,  but  as  a  magistrate  (Marks  Xi. 
Hastings,  101  Ala.  165,  13  So.  297)  ;  as  legal 
advice  in  such  cases,  to  be  a  justification, 
must  be  given  by^  counsel  learned  in  the  law 
(Pvigden  v.  Jordan,  81  Ga.  668,  7  S.  E.  857; 
Sutton  V.  McConnell,  46  Wis.  269,  50  N.  W. 
414).  But  see  Britton  v.  Granger,  13  Ohio 
Cir.  Ct.  281,  7  Ohio  Cir.  Dec.  182,  where  it 
was  held  competent  for  defendant,  a  police 
officer,  to  show  that  after  making  the  arrest 
he  took  the  advice  of  an  attorney  at  law,  be- 
fore making  the  affidavit  upon  which  the 
prosecution  was  based. 

36.  Jeremy  v.  St.  Paul  Boom  Co.,  84  Minn. 
516,  88  N.  W.  13. 

37.  Whitehead  v.  Jessup,  2  Colo.  App.  76, 
29  Pac.  916;  Harris  v.  Woodford,  98  Mich. 
147,  57  N.  W.  96;  Webster  v.  Fowler,  89 
Mich.  303,  50  K  W.  1074 ;  Thompson  v.  Lum- 
ley,  50  How.  Pr.  (N.  Y.)  105. 

38.  Alabama. —  Steed  v.  Knowles,  79  Ala. 
446. 

California. — Dawson  v.  Schloss,  93  Cal.  194, 

29  Pac.  31;  Wild  v.  Odell,  56  Cal.  136. 
Kansas. —  Atchison,  etc.,  R.  Co.  v.  Brown, 

57  Kan.  785,  48  Pac.  31. 

Louisiana. —  Sandoz  v.  Veazie,  106  La.  202, 

30  So.  767. 

Michigan. —  Davis  v.  McMillan,  142  Mich. 
391,  105  N.  W.  862,  3  L.  B.  A.  N.  S.  928. 

Minnesota. —  Flikkie  v.  Oberson,  82  Minn. 
82.  84  N.  W.  651 ;  Norrell  v.  Vogel,  39  Minn. 
107,  38  N.  W.  705. 

Montana. —  Martin  v.  Corscadden,  (1906) 
86  Pac.  33. 

New  York. —  Howe  v.  Oldham,  69  Hun  57, 
23  N.  Y.  Suppl.  703;  Willard  v.  Holmes,  2 
Misc.  303,  21  N.  Y.  Suppl.  998. 
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Ohio. —  Broerman  v.  Ryan,  18  Ohio  Cir.  Ct. 
877,  6  Ohio  Cir.  Dec.  15. 

Pennsylvania. —  Leahey  v.  March,  155  Pa. 
St.  458,  26  Atl.  701. 

United  States. —  Cuthbert  v.  Galloway,  35 
Fed.  466. 

Canada. —  Scougall  v.  Stapleton,  12  Ont. 
206. 

39.  Bliss  f.  Wyman,  7  Cal.  257;  Logan  v. 
Mavtag,  57  Iowa  107,  10  N.  W.  311;  DavidofF 
V.  Wheeler,  etc.,  Mfg.  Co.,  14  Misc.  (N.  Y.) 
456,  35  N.  Y.  Suppl.  1019  [affirmed  in  16 
Misc.  31,  37  N.  Y.  Suppl.  601]  ;  Marx  v. 
Mann,  1  Pa.  Co.  Ct.  262. 

To  constitute  a  good  defense  it  is  necessary 
that  defendant  should  in  perfect  good  faith 
have  obtained  the  advice  of  a  competent  and 
reliable  attorney  upon  a  full  and  accurate 
statement  of  facts  (Davie  v.  Wisher,  72  111. 
262),  as  he  understood  them,  on  the  faith  of 
which  counsel  acted  in  advising  the  prosecu- 
tion (Weil  V.  Israel,  42  La.  Ann.  955,  8  So. 
826),  and  that  he  honestly  followed  advice 
given  (Barhight  v.  Tammany,  158  Pa.  St. 
545,  28  Atl.  135,  38  Am.  St.  Rep.  853). 

40.  Flora  v.  Russell,  138  Ind.  153,  37  N.  E. 
593. 

41.  Cointement  v.  Cropper,  41  La.  Ann.  303, 
6  So.  127;  Block  v.  Meyers,  33  La.  Ann.  776; 
Decoux  f.  Lieux,  33  La.  Ann.  392;  Cole  v. 
Curtis,  16  Minn.  182  (misrepresentation  of 
the  case)  ;  Miles  v.  Walker,  66  Nebr.  728,  92 
N.  W.  1014  (untrue  statement). 

42.  Lawrence  v.  Leathers,  31  Ind.  App. 
414,  68  N.  E.  179;  Kendrick  v.  Cypert,  10 
Humphr.  (Tenn.)  291.  See  also  cases  cited 
supra,  note  38. 

43.  Mawe.— Stevens  v.  Fassett,  27  Me.  266. 
Minnesota. —  Norrel  v.  Vogel,  39  Minn.  107, 

38  N.  W.  705. 

Nebraska. — Peterson  v.  Reisdorph,  49  Nebr. 
529,  68  N.  W\  943. 

Pennsylvania. —  Replogle  v.  Frothingham, 
16  Pa.  Super.  Ct.  374. 

Texas. —  Rogers  v.  Mullins,  26  Tex.  Civ. 
App.  250,  63  S.  W.  897. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  42. 

44.  Le  Maistre  v.  Hunter,  Brightly  (Pa.) 
494. 

45.  Struby-Estabrook  Mercantile  Co.  v. 
Kves,  9  Colo.  App.  190,  48  Pac.  663 ;  Jonasen 
v.^Kennedy,  39  Nebr.  313,  58  N.  W.  122;  Mer- 
chant V.  Pielke,  10  N.  D.  48,  84  N.  W.  574. 
See  also  infra,  XIV,  C,  5,  h. 
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Lad  knowledge  must  be  stated."*^  It  has  been  held  that  these  are  the  only  ones 
he  is  required  to  disclose.'^'  The  general  rule  is,  however,  that  he  must  also  state 
to  the  counsel  all  facts  he  had  reasonable  grounds  to  believe  existed  at  tliat  time,^ 
or  all  facts  of  which  he  could  have  ascertained  by  reasonable  diligence,^^  or  both 
classes  of  facts.^*^ 

(c)  The  Advice  Given.  Defendant  must  show  what  advice  was  given  him 
by  counsel,^^  if  any  was  given, and  that  on  the  statements  made  by  him 
counsel  advised  the  prosecution^^  or  informed  him  that  the  indictment  would  lie.^* 


46.  King  V.  Erskins,  116  La.  480,  40  So. 
844;  Pandjiris  v.  Hartman,  196  Mo.  539,  94 
S.  W.  270.  See  also  cases  cited  supra,  note 
36  et  seq. ;  and  infra,  note  48  et  seq. 

47.  Scrivani  v.  Dondero,  128  Cal.  31,  60 
Pac.  463;  Holliday  r.  Holliday,  123  Cal.  26, 
55  Pac.  703,  53  Pac.  42;  Dunlap  v.  New  Zea- 
land F.  &  M.  Ins.  Co.,  109  Cal.  365,  42  Pac. 
29 ;  Johnson  v.  Miller,  69  Iowa  562,  29  N.  W. 
743,  58  Am.  Rep.  231  ;  Hess  v.  Oregon  Ger- 
man Baking  Co.,  31  Oreg.  503,  49  Pac.  803. 

Extent  of  rule. — Advice  of  counsel,  of  a  full 
and  fair  statement  of  the  facts,  does  not  cease 
to  be  a  defense  because  the  prosecutor  could, 
by  the  exercise  of  reasonable  diligence  and 
prudence,  have  learned  that  those  on  whose 
information  he  acted  were  of  bad  character 
for  truth  and  veracity,  there  being  no  known 
facts  and  circumstances  calculated  to  arouse 
suspicion  as  to  the  truth  of  their  statements. 
Jordan  u.  Alabama  Great  Southern  R.  Co.,  81 
Ala.  220,  8  So.  191. 

All  material  facts. —  It  has  been  held  that 
to  constitute  advice  of  counsel  a  defense,  it 
is  not  necessary  that  the  prosecutor  should 
have  made  a  full  and  fair  disclosure  of  all 
the  facts,  but  only  of  all  facts  known  to  him, 
or  those  which  he  could  have  ascertained  by 
reasonable  diligence.  Motes  f.  Bates,  80  Ala. 
382.  Defendant  is  only  required  to  state 
fully  and  fairly  all  the  material  facts  which 
he  knew  or  had  reasonable  ground  to  believe 
existed  at  the  time.  Johnson  v.  Miller,  69 
Iowa  562,  29  N.  W.  743,  58  Am.  Rep.  231. 
See  also  McLeod  v.  McLeod,  73  Ala.  42 ;  Roy 
V.  Goings,  112  111.  656. 

48.  Illinois. —  Anderson  v.  Friend,  85  111. 
135. 

Iowa. —  Johnson  v.  Miller,  69  Iowa  562,  29 
N.  W.  743,  58  Am.  Rep.  231,  but  not  facts 
which  he  could  have  ascertained  by  reason- 
able diligence. 

Kansas. —  Schippel  v.  Norton,  38  Kan.  567, 
16  Pac.  804. 

Maryland. —  Thelin  v.  Dorsey,  59  Md.  539. 

Michigan. —  Smith  v.  Austinli  49  Mich.  286, 
13  N.  W.  593. 

Missouri. —  Pipkin  v.  Haucke,  15  Mo.  App. 
373. 

Nebraska. —  Gillispie  v.  Stafford,  4  Nebr. 
(Unoff.)  873,  96  N.  W.  1039. 

Pennsylvania. —  Reardon  r.  Pierce,  1  Chest. 
Co.  Rep.  323. 

Texas. — Lenoir  v.  Marlin,  10  Tex.  Civ.  App. 
376,  30  S.  W.  566. 

See  33  Cent,  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  40  et  seq. 

49.  California. —  Holliday  v.  Holliday,  123 
Cal.  26,  55  Pac.  703. 


Illinois. —  Anderson  v.  Friend,  71  111.  475; 
Wicker  v.  Hotchkiss,  62  111.  107,  14  Am.  Rep. 
75;  Ross  v.  Innis,  35  111.  487,  85  Am.  Dec. 
373;  Daily  v.  Donath,  100  111.  App.  52. 

Marijland.—  Ujde  v.  Greuch,  62  Md.  577; 
Cooper  V.  Utterbach,  37  Md.  282. 

Michigan. — Wakely  v.  Johnson,  115  Mich. 
285,  73  N.  W.  238;  Pawlowski  v.  Jenks,  115 
Mich.  275,  73  N.  W.  238. 

Missouri. — Sliarpe  v.  Johnston,  59  Mo.  557; 
Sappington  v.  Watson,  50  Mo.  83;  Hill  v. 
Palm,  38  Mo.  13,  even  though  he  honestly 
supposed  some  one  of  these  facts  was  not 
material. 

Nebraska. —  Jensen  v.  Halstead,  61  Nebr. 
249,  85  N.  W.  78. 

North  Dakota. —  Merchant  v.  Pielke,  10 
N.  D.  48,  84  N.  W.  574. 

Ohio. —  Ash  V.  Marlow,  20  Ohio  119. 

South  Dakota. — Wuest  v.  American  To- 
bacco Co.,  10  S.  D.  394,  73  N.  W.  903. 

Tennessee. —  Cooper  v.  Flemming,  114  Tenn. 
40,  84  S.  W.  801,  68  L.  R.  A.  849. 

United  States. —  Blunk  v.  Atchison,  etc.,  R, 
Co.,  38  Fed.  311. 

Canada. —  St.  Denis  v.  Shoultz,  25  Ont. 
App.  131. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  40  et  seq. 

50.  Maynard  v.  Sigman,  65  Nebr.  590,  91 
N.  W.  576;  Humphreys  v.  Mead,  23  Pa.  Super. 
Ct.  415;  Replogle  v.  Frothingham,  16  Pa. 
Super.  Ct.  374. 

The  distinction  between  cases  which  require 
disclosure  only  with  reference  to  reasonable 
grounds  from  those  which  are  based  on  due 
diligence  is  not  clear.  The  two  criteria  are 
commonly  used  interchangeably  as  equiva- 
lents. In  Iowa,  however,  it  has  been  held 
erroneous  to  charge  that  defendant  must  have 
submitted  to  counsel  all  facts  which  he  could 
have  ascertained  by  reasonable  diligence,  be- 
cause he  was  only  required  to  state  all  the 
material  facts  which  he  knew  or  had  reason- 
able ground  to  believe  existed  at  the  time. 
Johnson  v.  Miller,  69  Iowa  562,  29  N.  W.  743, 
58  Am.  Rep.  231. 

51.  Burris  v.  North,  64  Mo.  426;  Turner  v. 
Dinnegar,  20  Hun  (N.  Y.)  465;  Beihofer  v. 
Loeffert,  159  Pa.  St.  365,  28  Atl.  217. 

52.  Holden  v.  Merritt,  92  Iowa  707,  61 
N.  W.  390,  it  appearing  that  the  attorney 
from  whom  the  advice  was  asked  gave  no 
advice,  but  referred  defendant  to  the  United 
States  officers. 

53.  Beihofer  v.  Loeffert,  159  Pa.  St.  365,  28 
Atl.  217. 

54.  Chandler  v.  McPherson,  11  Ala.  916. 
See  also  infra,  XIV,  C,  5,  h. 

[VI.  B,  2,  d.  (II),  (C)] 


36    [26Cye.]  MALICIO  US  PROSECUTION 


(d)  Good  Faith  —  (1)  In  Seeking  Advice.  The  advice  of  counsel  must 
have  been  lionestly  sought  and  understandinglj  given  i^*^  but  defendant  has 
been  held  not  to  be  bound  in  the  first  instance  to  prove  good  faitli  on  his  part.^^ 
Collusion  between  defendant  and  his  counsel  avoids  the  defense.^^  Advice 
resorted  to  in  bad  faith  will  not  be  allowed  to  operate  as  a  cloak  to  hide  nialice.^^ 
But  the  bad  faith  of  counsel  himself  and  alone  is  not  material  ^  unless  brought 
to  defendant's  knowledge.^^ 

(2)  In  Acting  Upon  Advice.  Defendant  must  show  that  he  acted  upon 
the  opinion  of  such  counsel  in  good  faith,^^  believing  it  to  be  true.^^  If  after 
having  received  such  advice,  he  learns  of  other  facts  excul23ating  the  accused  he 
is  not  justified  in  proceeding  upon  that  advice.^^ 

3.  Conduct  and  Admissions  of  Accused  —  a.  In  General.  All  that  accused  did 
or  omitted  to  do  pertaining  to  the  offense  charged  under  a  liberal  definition  of 
relevancy    and  subject  to  no  definite  rule  is  projDer  to  be  considered  in  connec 


55.  Colorado. —  Clement  v.  Major,  8  Colo. 
App.  86,  44  Pae.  776. 

Illinois. —  Ames  v.  Snider,  69  111.  376. 
Missouri. —  Sharpe  v.  Johnston,  76  Mo,  660. 
Tennessee. — Kendrick  v.  Cypert,  10  Humphr. 
291. 

Texas. —  Kleinsmith  v.  Hamlin,  ( Civ.  App. 
1901)  60  S.  W.  994. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion,'' §  42. 

56.  Kendrick  v.  Cypert,  10  Humphr.  (Tenn.) 
291. 

57.  Pawlowoki  v.  Jenks,  115  Mich.  275,  73 
N.  W.  238;  Krause  v.  Bishop,  18  S.  D.  298, 
100  N.  W.  434. 

58.  Hamilton  v.  Smith,  39  Mich.  222. 

59.  Neufeld  v.  Rodeminski,  144  111.  83,  32 
N.  E.  913;  McCarthy  v.  Kitchen,  59  Ind.  500; 
Fisher  v.  Forrester,  33  Pa.  St.  501. 

But  a  prosecution  for  arson,  resulting  in  an 
acquittal,  if  instituted  on  probable  cause  and 
under  advice  of  the  county  attorney,  to  whom 
all  the  material  facts  were  made  known  by 
the  prosecutor,  cannot  be  made  the  basis  of 
an  action,  although  the  prosecutor's  motive 
was  to  defeat  a  claim  for  insurance.  Brady 
V.  Georgia  Home  Ins.  Co.,  24  Tex.  Civ.  App. 
464,  59  S.  W.  914. 

60.  Seabridge  v.  McAdam,  119  Cal.  460,  51 
Pac.  691;  Sandell  v.  Sherman,  107  Cal.  391, 
40  Pac.  493 ;  Peterson  v.  Toner,  80  Mich.  350, 
45  N.  W.  346;  Shea  v.  Cloquet  Lumber  Co., 
92  Minn.  348,  100  N.  W.  111. 

61.  Shea  v.  Cloquet  Lumber  Co.,  92  Minn. 
348,  100  N.  W.  111. 

62.  Alabama. —  Steed  v.  Knowles,  79  Ala. 
446;  Leaird  v.  Davis,  17  Ala.  27. 

California. —  Potter  v.  Scale,  8  Cal.  217. 

Illinois. — Loewenthal  v.  Streng,  90  111.  74 
Gruel  V.  Mengler,  74  111.  App.  36. 

loioa.. —  Mesher  v.  Iddings,  72  Iowa  553,  34 
N.  W.  328;  Center  v.  Spring,  2  Iowa  393. 

Michigan. — Fletcher  v.  Chicago,  etc.,  E,.  Co., 
109  Mich.  363,  67  N.  W.  330. 

Missouri. — Williams  v.  Vanmeter,  8  Mo. 
339,  41  Am.  Dec.  644. 

Neto  Hampshire. —  Eastman  v.  Keasor,  44 
N.  H.  518. 

New  Yor/c— Hall  v.  Suydam,  6  Barb.  83; 
Ames  V.  Rathbun,  37  How.  Pr.  289. 

Pennsylvania. — Walter  v.  Sample,  25  Pa. 
St.  275. 
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Vermont. —  St.  Johnsbury,  etc.,  R.  Co.  V. 
Hunt,  59  Vt.  294,  7  Atl.  277. 

United  States. —  Staunton  v.  Goshorn,  94 
Fed.  52,  36  C.  C.  A.  75,  holding  that  the  de- 
fense that  defendants  acted  under  the  advice 
of  attorneys  may  be  sustained,  although  the 
advice  was  taken  after  the  arrest  but  before 
the  issuance  of  the  warrant. 

England. — Ravenga  v.  Mackintosh,  2  B.  &  C. 
693,  9  E.  C.  L.  302,  1  C.  &  P.  204,  12  E.  C.  L. 
125,  4  D.  &  B.  107. 

63.  Alabama. —  O'Neal  v.  McKinna,  116 
Ala.  606,  22  So.  905. 

California. — Williams  v.  Casebeer,  126  Cal. 
77,  58  Pac.  380. 

Indiana. —  McCarthy  v.  Kitchen,  59  Ind. 
500. 

Iowa. —  Center  v.  Spring,  2  Iowa  393. 

Minnesota. —  Cole  v.  Curtis,  16  Minn.  182. 

Mississippi. —  Kehl  v.  Hope  Oil-Mill,  etc., 
Co.,  77  Miss.  762,  27  So.  641. 

Nebraska.  —  Rosenblatt  v.  Rosenberg,  1 
Nebr.  (Unoff.)  656,  95  N.  W.  686;  Hiersche 
V.  Scott,  1  Nebr.  (Unoff.)  48,  95  N.  W. 
494. 

North  Dakota. —  Merchant  v.  Pielke,  10 
N.  D.  48,  84  N.  W.  574. 

South  Dakota. —  Jackson  v.  Bell,  5  S.  D. 
257,  58  N.  W.  671. 

Wisconsin. —  Sherburne  v.  Rodman,  51  Wis. 
474,  8  N.  W.  414. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §§  42,  46. 

Defendant  may  rebut  plaintiff's  evidence  as 
to  want  of  probable  cause  by  showing  that  he 
acted  in  good  faith,  under  the  advice  of  coun- 
sel, after  a  full  and  fair  statement  of  his 
counsel  of  the  facts  of  the  case.  Levy  v. 
Brannan,  39  Cal.  485. 

64.  Center  v.  Spring,  2  Iowa  393;  Jackson 
V.  Bell,  5  S.  D.  257,  58  N.  W.  671. 

Insufficient  if  he  does  not  himself  believe 
the  accused  guilty  of  the  crime  charged  see 
McCarthy  v.  Kitchen,  59  Ind.  500;  Johnson 
V.  Miller,  82  Iowa  693,  47  N.  W.  903,  48 
N.  W.  1081,  31  Am.  St.  Rep.  514;  Cole  v. 
Curtis,  16  Minn.  182. 

This  same  rule  applies  in  causing  an  arrest 
on  civil  process.  Gould  v.  Gardner,  8  La. 
Ann.  11. 

65.  Cole  V.  Curtis,  16  Minn.  182. 

66.  See  infra,  XIV,  C,  5. 


MALIC  10  US  PR OSEG  UTION  [26  Cyc]  37 


tion  witli  all  surrounding  circumstances,  to  determine  whether  or  not  prob- 
able cause  existed,^'^  and  whether  or  not  malice  and  want  of  probable  cause 
concurred. 

b.  Possession  of  Stolen  Property.  Tliat  a  person  is  found  in  possession  of 
recently  stolen  property  is  evidence  of  probable  cause  for  believing  that  such 
possessor  is  guilty  of  larceny,*"^  unless  he  gives  a  reasonable  explanation  as  to  how 
it  came  into  his  possession.'^ 

e.  Settlement.    A  settlement'^  or  an  attempted  settlement '^^  of  a  debt  with 


67.  Probable  cause. — In  the  following  cases 
the  acts  and  conduct  of  plaintiff  in  the  mali- 
cious prosecution  suit  were  held  to  show  prob- 
able cause  for  plaintiff's  arrest. 

California. —  Lacey  v.  Porter,  103  Cal.  597, 
37  Pac.  635. 

Illinois. — Palmer  v.  Richardson,  70  111.  544. 

Maine. — Varrell  v.  Holmes,  4  Me.  168. 

Maryland. —  Central  R.  Co.  v.  Brewer,  78 
Md.  394,  28  Atl.  615,  27  L.  R.  A.  63;  Boyd 
V.  Cross,  35  Md.  194. 

Massachusetts. —  Cheever  v.  Sweet,  151 
Mass.  186,  23  N.  E.  831;  Allen  v.  Codman, 
139  Mass.  136,  29  N.  E.  537. 

Michigan. —  Rankin  v.  Crane,  104  Mich.  6, 
61  N.  W.  1007. 

Missouri. —  Thomas  r.  Smith,  51  Mo.  App. 
605. 

Nebraska. —  Fry  v.  Kaessner,  48  Nebr.  133, 
66  N.  W.  1126;  Rider  v.  Murphy,  47  Nebr. 
857,  66  N.  W.  837,  selling  liquor  without  a 
license,  in  violation  of  the  liquor  law. 

New  York.— Carl  v.  Ayers,  53  N.  Y.  14 
(attempted  theft  of  diamond)  ;  Kline  v.  Hib- 
bard,  80  Hun  50,  29  N.  Y.  Suppl.  807  (refus- 
ing to  remove  an  obstruction  in  highway  and 
resisting  commissioners  when  they  attempted 
to  remove  it)  ;  Haupt  r.  Pohlmann,  1  Rob. 
121  (larceny)  ;  Witham  v.  Thomas,  21  N.  Y. 
Suppl.  176  (cutting  trees)  ;  Wrench  v.  Samen- 
feld,  19  N.  Y.  Suppl.  948  (arrest  for  wilful 
injury  to  real  property)  ;  Foshay  v.  Ferguson, 
2  Den.  617  (stealing  cattle)  ;  Baldwin  v. 
Weed,  17  Wend.  224  (obtaining  goods  under 
false  pretenses ) . 

Ohio. —  Ehrman  v.  Hoyt,  3  Ohio  Dec.  (Re- 
print) 308,  forcibly  entering  a  residence  by 
forcing  a  door. 

Pennsylvania. —  Mitchell  v.  Logan,  172  Pa. 
St.  349.  33  Atl.  554  (larceny  of  a  satchel)  ; 
Nachtman  v.  Hammer,  155  Pa.  St.  200,  26 
Atl.  311  (arson)  ;  Mahaffey  v.  Bvers,  151  Pa. 
St.  92,  25  Atl.  93  (breaking  safe)  ;  Cooper  v. 
Hart,  147  Pa.  St.  594,  23  Atl.  833  (fraudu- 
lently contracting  a  debt)  ;  Sloan  v.  Scho- 
maker,  136  Pa.  St.  382,  20  Atl.  525  (breach 
of  the  peace)  ;  Dietz  v.  Langfitt,  63  Pa.  St. 
234  (homicide). 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  29. 

Want  of  probable  cause.—  In  the  following 
cases  the  acts  and  conduct  of  plaintiff  in  the 
malicious  prosecution  suit  showed  a  want  of 
probable  cause  for  the  arrest. 

California. — Seabridge  v.  McAdam,  108  Cal. 
345,  41  Pac.  409,  wilfully  tearing  down  a 
fence. 

Colorado. —  Brooks  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303,  embezzlement. 


Georgia. —  Rigden  v.  Jordan,  81  Ga.  668,  7 
S.  E.  857,  swindling. 

Illinois. —  Chapman  v.  Cawrey,  50  111.  512, 
breaking  into  a  storehouse. 

Louisiana. —  Osborn  v.  Moore,  12  La.  Ann. 
714. 

New  York. —  Hazzard  v.  Flury,  120  N.  Y. 
233,  24  N.  E.  194  (larceny  of  a  rug)  ;  Ander- 
son V.  How,  116  N.  Y.  336,  22  N.  E.  695  (wil- 
fully severing  from  the  freehold  of  another, 
under  Pen.  Code,  §  640,  anything  attached 
thereto)  ;  McCormack  v.  Perry,  47  Hun  71 
(opening  a  sealed  letter  wilfully  and  without 
authority,  in  violation  of  Pen.  Code,  §  642)  ; 
Bandell  v.  May,  15  N.  Y.  Suppl.  273  (grand 
larceny ) . 

Wisconsin. —  Morrow  v.  Wood,  35  Wis.  59, 
17  Am.  Rep.  471,  assault  and  battery. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  29. 

68.  Smith  v.  Liverpool,  etc.,  Ins.  Co.,  107 
Cal.  432,  40  Pac.  540;  Jones  v.  Jones,  71  Cal. 
89,  11  Pac.  817;  Moses  v.  Dickinson,  2  N.  Y. 
Citv  Ct.  184.  And  see  Emerson  v.  Cochran, 
111"  Pa.  St.  619,  4  Atl.  498. 

Plaintiff  cannot  recover  on  proof  of  malice 
and  his  own  acquittal,  when  such  evidence, 
acts,  and  conduct  show  probable  cause.  Fo- 
shay V.  Ferguson,  2  Den.  (N.  Y.)  617.  See 
also  infra,  VII,  A;  supra,  VI,  A,  2. 

69.  Thompson  v.  Richardson,  96  Ala.  488, 
11  So.  728;  McDonald  v.  Atlantic,  etc.,  R. 
Co.,  3  Ariz.  96,  21  Pac.  338. 

But  the  mere  possession  of  goods  supposed 
to  be  stolen  by  another  would  not  afford  a 
sufficient  probable  cause  for  a  prosecution 
against  the  possessor  as  the  receiver  of  stolen 
goods,  when  no  inquiry  was  made  of  such  per- 
son nor  any  opportunity  given  of  explaining 
how  such  possession  was  acquired.  Swaim 
V.  Stafford,  26  N.  C.  392. 

70.  Thompson  v.  Richardson,  96  Ala.  488, 
11  So.  728. 

71.  Fagnan  v.  Knox,  66  N.  Y.  525. 

72.  Rankin  v.  Crane,  104  Mich.  6,  61  N.  W. 
1007;  Harris  v.  Woodford,  98  Mich.  147,  57 
N.  W.  96.  And  see  Stoddard  v.  Roland,  31 
S.  JC.  342,  9  S.  E.  1027,  where  a  mortgage  was 
paid  before  a  warrant  was  issued  for  arrest 
of  plaintiff  for  violating  Gen.  St  (1882) 
§  2515,  providing  that  any  person  who  dis- 
poses of  personal  property  on  which  there  is  a 
mortgage,  without  the  written  consent  of  the 
mortgagee,  and  fails  to  pay  the  debt  within 
ten  days  thereafter,  or  to  deposit  the  amount 
thereof  with  the  clerk  of  the  court  of  common 
pleas  of  the  county  where  the  debtor  resides, 
shall  be  guilty  of  a  misdemeanor,  cannot 
affect  the  question  as  to  want  of  probable 
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tlie  accused  does  not  of  itself  show  that  the  criminal  proceedings  were  instituted 
without  probable  cause.'^^ 

d.  Admissions.  An  actual  admission  of  guilt  on  the  part  of  the  accused,'^^  but, 
it  has  been  held,  only  when  made  before  and  not  after  the  arrest,''^  constitutes 
probable  cause  for  his  arrest.  Probable  cause  may  also  be  shown  bj  implied 
admissions  of  the  accused  waiver  of  a  preliminary  examination  by  the  accused 
has  generally  been  regarded  as  such  an  admission,'^'^  and  as  prima  facie  evidence 
of  probable  cause.''^ 

4.  Inference  From  Result  —  a.  Action  of  Magistrate  —  (i)  Preliminary 
Examination.  If  the  result  of  the  preliminary  examination  is  the  discharge  of 
the  accused  by  the  magistrate,  this  has  been  held  to  \>q  jprima  facie^''^  but  is  not 


cause  for  the  prosecution,  although  it  might 
bear  on  that  ot  malice. 

73.  Eagleton  v.  Kabrich,  66  Mo.  App.  231; 
Fagnan  v.  Knox,  66  N.  Y.  525. 

But  the  arrest  of  a  person  on  a  criminal 
charge  for  the  purpose  of  compelling  pay- 
ment of  an  indebtedness,  and  an  agreement 
not  to  prosecute  further  upon  payment  of  the 
debt,  is  prima  facie  evidence  of  a  want  of 
probable  cause,  and  is  conclusive,  in  the  ab- 
sence of  satisfactory  evidence  to  the  contrary. 
See  Prough  v.  Entriken,  11  Pa.  St.  81. 

74.  Cropley  v.  Given,  30  Leg.  Int.  (Pa.) 
160. 

75.  Louisville,  etc.,  R.  Co.  f.  Hendricks,  13 
Ind.  App.  10,  40  N.  E.  82,  41  N.  E.  14. 

76.  But  the  fact  that  the  accused  moved  to 
dismiss  the  complaint  against  him  (Wheeler 
V.  Hanson,  161  Mass.  370,  37  N.  E.  382,  42 
Am.  St.  Rep.  408 ) ,  or,  in  an  action  of  slander, 
admits  the  speaking  of  the  words,  but  justi- 
fies on  the  ground  that  they  were  true  (Ster- 
ling V.  Adams,  3  Day  (Conn.)  411),  does  not 
thereby  impliedly  admit  probable  cause. 

77.  Iowa.—  Barber  v.  Scott,  92  Iowa  52,  60 
N.  W.  497. 

Missouri. —  Vansickle  f.  Brown,  68  Mo. 
627. 

North  Carolina. — Jones  r.  Wilmington,  etc., 
R.  Co.,  125  N.  C.  227,  34  S.  E.  398. 

Oregon. —  Hess  v.  Oregon  German  Baking 
Co.,  31  Oreg.  503,  49  Pac.  803. 

West  Virginia. —  Brady  v.  Stiltner,  40 
W.  Va.  289,  21  S.  E.  729. 

But  where  recitals  in  recognizance  are  in- 
consistent with  the  subsequent  proceedings,  it 
is  insufficient  to  show  probable  cause.  Van 
de  Wiele  v.  Callanan,  7  Daly  (N.  Y.)  386. 

78.  Louisville,  etc.,  R.  Co.  v.  Hendricks,  13 
Ind.  App.  10,  40  N.  E.  82,  41  K  E.  14;  Jones 
V.  Wilmington,  etc.,  R.  Co.,  131  N.  C.  133,  42 
S.  E.  559 ;  Hess  v.  Oregon  German  Baking  Co., 
31  Oreg.  503,  49  Pac.  803 ;  Brady  v.  Stiltner, 
40  W.  Va.  289,  21  S.  E.  729.  In  Vansickle  v. 
Brown,  68  Mo.  627,  the  court  held  the  waiver 
of  preliminary  examination  conclusive  of 
probable  cause,  but  this  is  contrary  to  the 
general  rule. 

79.  District  of  Golumhia.  —  Costello  v. 
Knight,  4  Mackey  65. 

Louisiana. —  Brown  v.  Vittur,  47  La.  Ann. 
607,  17  So.  193;  Bornholdt  v.  Souillard,  36 
La.  Ann.  103 ;  Plassan  v.  Louisiana  Lottery 
Co.,  34  La.  Ann.  246. 

Maine.—  Frost  v.  Holland,  75  Me.  108. 
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Maryland. —  Straus  v.  Young,  36  Md.  246. 
Minnesota. —  Chapman  v.  Dodd,  10  Minn. 
350. 

Missouri. —  Stubbs  v.  MulhoUand,  168  Mo. 
47,  67  S.  W.  650. 

North  Carolina. —  Bostick  v.  Rutherford,  11 
N.  C.  83 ;  Johnston  v.  Martin,  7  N.  C.  248.  It 
imports  that  the  accusation  was  groundless 
Griffis  V.  Sellars,  19  N.  C.  492,  31  Am.  Dee. 
422. 

Pennsylvania. —  Barhight  v.  Tammany,  158 
Pa.  St.  545,  28  Atl.  135,  38  Am.  St.  Rep.  853; 
Cooper  V.  Hart,  147  Pa.  St.  594,  23  Atl.  833 ; 
Madison  v.  Pennsylvania  R.  Co.,  147  Pa.  St. 
509,  23  Atl.  764,  30  Am.  St.  Rep.  756. 

Virginia. —  Jones  v.  Finch,  84  Va.  204,  4 
S.  E.  342. 

Washington. — Noblett  v.  Bartsch,  31  Wash. 
24,  71  Pac.  551. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

Wisconsin. —  Eggett  v.  Allen,  119  Wis.  625, 
96  N.  W.  803 ;  Bigelow  v.  Sickles,  80  Wis.  98, 
49  N.  W.  106,  27  Am.  St.  Rep.  25. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  54. 

But  the  presumption  may  be  rebutted  by 
plaintiff's  own  evidence  showing  probable 
cause.  Plassan  v.  Louisiana  Lottery  Co.,  34 
La.  Ann.  246;  Bernar  v.  Dunlap,  94  Pa.  St. 
329. 

Soundness  of  doctrine. —  The  doctrine  that 
the  discharge  by  a  magistrate  is  prima  facie 
evidence  of  want  of  probable  cause  seems  to  be 
founded  upon  iNicholson  v.  Coghill,  4  B.  &  C. 
21,  10  E.  C.  L,  464,  and  the  per  curiam  opin- 
ion in  Secor  v.  Babcock,  2  Johns.  (N.  Y.)  203, 
and  upon  Johnston  v.  Martin,  7  N.  C.  248, 
and  Bostick  v.  Rutherford,  11  N.  C.  83.  Its 
soundness  is  questioned  in  McRae  v.  Oneal, 
13  N.  C.  166,  on  the  authority  of  Purcell  v. 
McNamara,  1  Campb.  199,  9  East  361,  9  Rev. 
Rep.  578,  and  also  by  Israel  v.  Brooks,  23 
111.  575. 

Shifting  of  burden  of  proof. —  Some  author- 
ities hold  that  if  plaintiff  proves  that  he  was 
discharged  by  an  examining  magistrate,  the 
burden  of  proof  that  there  was  probable 
cause  is  cast  upon  defendant.  Whaling  r. 
Wells,  50  La.  Ann.  562  23  So.  447;  Rosen- 
kranz  v.  Hass,  1  Misc.  (N.  Y.)  220,  20  N.  Y. 
Suppl.  880 ;  Johnston  r.  Martin,  7  N.  C.  248 ; 
Bernar  v.  Dunlap,  94  Pa.  St.  329;  Smith  r. 
Ege,  52  Pa.  St.  419;  Williams  v.  Norwood,  2 
Yerg.  (Tenn.)  329.  Burden  of  proof  gen- 
erally see  infra,  XIV,  A,  3. 
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coiiclusive,^^  evidence  of  the  want  of  probable  cause ;  but  tlie  later  and  better 
opinion  is  that  more  than  a  mere  dismissal  by  the  magistrate  must  be  proved,^^ 
and  that  standing  alone  it  is  no  evidence  of  want  of  probable  cause.^^  Per  contra^ 
if  that  result  be  unfavorable  to  the  accused,  and  he  be  held  or  committed  by  the 
magistrate,  this  is  prima  facie    but  not  conclusive    evidence  of  probable  cause. 

(ii)  Final  Judgment.  When  the  magistrate  has  jurisdiction  to  render  final 
judgment  in  the  examination  of  a  criminal  charge,  and  is  not  simply  a  committing 
magistrate,  when  the  hearing  is  fair,  without  fraud,  and  results  in  a  conviction  of 


Insufficiency  of  evidence  as  cause  of  dis- 
charge.—  Other  cases  hold  that  in  order  to 
constitute  prima  facie  evidence,  such  dis- 
charge must  be  for  want  of  sufficient  evidence 
to  believe  plaintiff  guilty.  Frost  v.  Holland, 
75  Me.  108;  Bostwick  f.' Rutherford,  11  N.  C. 
83. 

Where  witnesses  for  the  defense,  including 
defendant  himself,  may  be  examined  on  the 

hearing,  the  discharge  of  plaintiff  by  the  ex- 
amining magistrate  is  not  per  se  prima 
facie  evidence  of  want  of  probable  cause. 
Cole  V.  Curtis,  16  Minn.  182. 

Discharge  because  in  the  opinion  of  the  re- 
corder or  prosecuting  attorney  the  complaint 
did  not  set  forth  the  offense  with  legal  ac- 
curacy, then  the  discharge  did  not  tend  to 
prove  that  there  was  or  was  not  probable 
cause.  Cooney  v.  Chase,  81  Mich.  203,  45 
N.  W.  833. 

80.  Rankin  V.  Crane,  104  Mich.  6,  61  N.  W. 
1007;  Perry  v.  Sulier,  92  Mich.  72,  52  N.  W. 
801;  Hamilton  t;.  Smith,  39  Mich.  222.  And 
see  Brelet  v.  Mullen,  44  La.  Ann.  194,  10  So. 
865;  Pownall  v.  Lancaster,  etc..  Turnpike 
Co.,  16  Lane.  L.  Rev.  (Pa.)  411. 

Persuasive  evidence  of  want  of  probable 
cause. —  In  Missouri  it  is  held  that  if  plain- 
tiff is  discharged  by  one  exercising  the  pow- 
ers of  a  committing  magistrate,  not  on  ac- 
count of  technicalities  or  informalities,  but 
on  an  examination  of  the  merits  of  the 
charge,  such  discharge  would  necessarily  be 
considered  persuasive  evidence  of  want  of 
probable  cause.  Sharpe  v.  Johnston,  59  Mo. 
557,  76  Mo.  660;  Sappington  r.  Watson,  50 
Mo.  83;  Brant  v.  Higgins,  10  Mo.  728; 
Christian  v.  Hanna,  58  Mo.  App.  37 ;  Thomas 
V.  Smith,  51  Mo.  App.  605. 

81.  California. —  Harkrader  v.  Moore,  44 
Cal.  144. 

Illinois. —  Anderson  v.  Friend,  85  111.  135; 
Thorpe  v.  Balliett,  25  111.  339;  Israel  v. 
Brooks,  23  111.  575. 

Indiana. —  Wright  v.  Fansler,  90  Ind. 
492. 

Maine. —  Payson  v.  Caswell,  22  Me.  212. 
Massachusetts. —  Stone  v.  Crocker,  24  Pick. 
81. 

ISleio  York. —  Vanderbilt  v.  Mathis,  5  Duer 
304;  Gorton  V.  De  Angelis,  6  Wend.  418. 

Pennsylvania. —  Mann  v.  CoAvan,  8  Pa. 
Super.  Ct.  30. 

Rhode  Island.— Fox  v.  Smith,  26  R.  L  1, 
57  Atl.  932. 

Texas.— lleldt  v.  Webster,  60  Tex.  207. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  54. 

82.  Davis  v.  McMillan,  142  Mich.  391,  105 


N.  W.  862,  3  L.  R.  A.  N.  S.  928.  See  cases 
cited  infra,  note  98.  See  also  cases  cited 
supra,  p.  7,  note  7. 

83.  Alabama. —  Ewing  v.  Sanford,  19  Ala. 
605. 

California. —  Diemer  r.  Herber,  75  Cal.  287, 
17  Pac.  205. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Hen- 
dricks, 13  Ind.  App.  10,  40  N.  E.  82,  41  N.  E. 
14. 

lotca. —  Arnold  v.  Moses,  48  Iowa  694; 
Ritchey  v.  Davis,  11  Iowa  124. 

Kajisas. —  Ross  v.  Hixon,  46  Kan,  550,  20 
Pac.  955,  26  Am.  St.  Rep.  123,  12  L.  R.  A. 
760. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

Nebraska. —  Bechel  v.  Pacific  Express  Co., 
65  Nebr.  826,  91  N.  W.  853. 

Pennsylvania. —  Cooper  v.  Hart,  147  Pa.  St. 
594,  23  Atl.  833. 

Virginia. —  Womack  v.  Circle,  29  Graft. 
192 ;  Maddox  v.  Jackson,  4  Munf.  462. 

West  Virginia. —  Hale  v.  Boylen,  22  W.  Va. 
234. 

United  States. —  Ambs  v.  Atchison,  etc.,  R. 
Co.,  114  Fed.  317;  Miller  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  898. 

84.  Alabama. —  Ewing  v.  Sanford,  19  Ala. 
605. 

Arkansas. —  W^ells  v.  Parker,  76  Ark.  41,  88 
S.  W.  602. 

loiva. —  Flackler  v.  Novak,  94  Iowa  634,  63 
N.  W.  348 ;  Arnold  v.  Moses,  48  Iowa  694. 

Kentucky. —  Dean  v.  Noel,  70  S.  W.  406,  24 
Ky.  L.  Rep.  969. 

Louisiana. —  WTialing  v.  Wells,  50  La.  Ann. 
562,  23  So.  447. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

New  York. —  Haupt  v.  Pohlmann,  1  Rob. 
121. 

Ohio. —  Ash  V.  Marlow,  20  Ohio  119. 

Oregon. —  Hess  v.  Oregon  German  Baking 
Co.,  31  Oreg.  503,  49  Pac.  803. 

Texas.—  Raleigh  v.  Cook,  60  Tex.  438. 

Virginia. —  Maddox  v.  Jackson,  4  Munf. 
462. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  54. 

But  see  Holliday  v.  Holliday,  (Cal.  1898) 
53  Pac.  42,  55  Pac.  703,  where  it  was  held 
conclusive  in  absence  of  fraud. 

Compare  Darnell  v.  Sallee,  7  Ind.  App.  581, 
34  N.  E.  1020  (insufficient  evidence  of  prob- 
able cause)  ;  Kendrick  v.  Cypert,  10  Humphr. 
(Tenn.)  291  (not  prima  facie  evidence  of 
probable  cause)  ;  Miller  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  898. 

[VI,  B,  4,  a,  (ii)] 
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defendant,  such  conviction  is  generally but  not  universally,^^  regarded  as  con- 
clusive upon  the  question  of  probable  cause  for  the  prosecution,  although  upon 
appeal  plaintiff  v^as  acquitted.^^ 

b.  Action  of  Grand  Jury.  The  finding  of  an  indictment  by  the  grand  jury 
against  an  accused  person  charged  with  crime  \^  prima  facie  evidence  of  probable 
cause  in  an  action  for  malicious  prosecution,^^  but  it  is  not  conclusive,^^  and  may 
be  rebutted  by  proof  that  the  indictment  v^as  obtained  by  false  or  fraudulent  tes- 
timony,^^ or  other  improper  means.^^  Failure  of  the  grand  jury  to  indict  has  been 
variously  regarded  d^^hemg  prima  facie  ^^"^  not  prima  facie^^^  persuasive,^'^  and  not 
even  any  sufficient  evidence  of  v^^ant  of  probable  cause.^®  It  does  not,  however, 
preclude  defendant  from  proving  that  plaintiff  was  in  fact  guilty  of  the  crime 
cliarged.^'^ 

e.  Action  of  Court  or  Jury  —  (i)  Acquittal.  An  acquittal  is  merely  one  of 
the  essentials  of  plaintiff's  case,  usually  sheds  no  light  on  other  facts  and  of  itself, 


85.  Illinois. —  Thomas  v.  Muehlmann,  92 
111.  App.  571. 

Indiana. — ^Adams  v.  Bicknell,  126  Ind.  210, 
25  N.  E.  804,  22  Am.  St.  Rep.  576;  Bitting 
Ten  Eyck,  82  Ind.  421,  42  Am.  Rep.  505. 

Massachusetts. —  Whitney  v.  Peckham,  15 
Mass.  243. 

Missouri. —  Boogher  v.  Hough,  99  Mo.  183, 
12  S.  W.  524. 

New  York. —  See  Burt  v.  Place,  4  Wend. 
591. 

North  Carolina. —  GrilFis  v.  Sellars,  19 
N.  C.  492,  31  Am.  Dec.  422. 

Rhode  Island. —  Welch  v.  Boston,  etc.,  R. 
Corp.,  14  R.  I.  609. 

England. —  Reynolds  v.  Kennedy,  1  Wils. 
C.  P.  232. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  49  et  seq. 

Finding  of  insanity. —  The  presumption 
arising  from  the  finding  of  commissioners  of 
insanity,  that  plaintiff,  brought  before  them, 
was  insane,  must  be  overcome  by  evidence 
sufficient  to  destroy  its  probative  force.  Figg 
V.  Hanger,  4  Nebr.  (Unoff.)  792,  96  N.  \N. 
658. 

86.  Alabama. —  Ewing  v.  Sanford,  19  Ala. 
605. 

California. — Diemer  v.  Herber,  75  Cal.  287, 
17  Pac.  205;  Ganea  v.  Southern  Pac.  R.  Co., 
51  Cal.  140. 

Iowa. —  Olson  v.  Neal,  63  Iowa  214,  18 
N.  W.  863. 

Kansas. —  Bauer  v.  Clay,  8  Ivan.  580. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

Nevada. —  Ricord  v.  Central  Pac.  R.  Co.,  15 
Nev.  167. 

West  Virginia. —  Hale  v.  Boylen,  22  W.  Va. 
234. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  49  et  seq. 

87.  See  cases  cited  supra,  note  85.  Contra, 
Richter  v.  Koster,  45  Ind.  440. 

Discharge  on  habeas  corpus  after  conviction 
by  a  justice  of  the  peace,  because  the  justice 
had  no  jurisdiction  to  try  the  offense,  was 
held  to  be  insufficient,  in  an  action  for  ma- 
licious prosecution,  to  show  want  of  probable 
cause.  Pierce  v.  Doolittle,  130  Iowa  333,  106 
N.  W.  751. 

[VI,  B,  4,  a,  (II)] 


88.  Garrard  v.  Willet,  4  J.  J.  Marsh.  (Ky.) 
628 ;  Jones  v.  Louisville,  etc.,  R.  Co.,  96  S.  W. 
793,  29  Ky.  L.  Rep.  945 ;  Sharpe  v.  Johnston, 
76  Mo.  660 ;  Firer  v.  Lowery,  59  Mo.  App.  92 ; 
Ricord  v.  Central  Pac.  R.  Co.,  15  Nev.  167; 
Brown  v.  Griffin,  Cheves  (S.  C.)  32.  Contra, 
Motes  V.  Bates,  80  Ala.  382;  Perkins  v, 
Spaulding,  182  Mass.  21,8,  65  N.  E.  72. 

89.  Flackler  v.  Novak,  94  Iowa  634,  63 
N.  W.  348;  Raleigh  v.  Cook,  60  Tex.  438. 

90.  Jones  v.  Jenkins,  3  Wash.  17,  27  Pac. 
1022. 

91.  Firer  V.  Lowery,  59  Mo.  App.  92. 

92.  Potter  v.  Casterline,  41  N.  J.  L.  22; 
Harper  v.  Harper,  49  W.  Va.  661,  39  S.  E. 
661;  Vinal  v.  Core,  18  W.  Va.  1;  Ambs  v. 
Atchison,  etc.,  R.  Co.,  114  Fed.  317;  McCreary 
V.  Bettis,  14  U.  C.  C.  P.  95,  as  being  some 
evidence  of  want  of  probable  cause. 

93.  Fulmer  v.  Harmon,  3  Strobh.  (S.  C.) 
576. 

94.  Casperson  v.  Sproule,  39  Mo.  39. 

95.  Ritchey  v.  Davis,  11  Iowa  124;  Taylor 
V,  Dominick,  36  S.  C.  368,  15  S.  E.  591; 
Brady  v.  Stiltner,  40  W.  Va.  289,  21  S.  E. 
729.  In  Ganea  v.  Southern  Pac.  R.  Co.,  51 
Cal.  140,  it  was  held  that  where  proceedings 
before  a  grand  jury  are  not,  as  formerly,  a 
mere  examination  of  the  case  of  the  prosecu- 
tion, but  are  in  fact  a  preliminary  trial, 
and  one  in  which  the  accused  may  appear  by 
his  witness,  and  make  his  defense,  and  may 
himself  be  sworn  and  testify  in  his  own  be- 
half, the  fact  that  the  grand  jury  dismissed 
the  charge  on  which  plaintiff  in  an  action  for 
malicious  prosecution  was  arrested  affords  no 
evidence  of  want  of  probable  cause  for  the 
complaint. 

96.  Magowan  r.  Rickey,  64  N.  J.  L.  402,  45 
Atl.  804;'Newall  v.  Jenkins,  1  Phila.  (Pa.) 
268.  In  Miller  v.  Chicago,  etc.,  R.  Co.,  41 
Fed.  898,  it  was  held  that  when  a  magistrate, 
after  a  hearing,  has  committed  an  accused 
person,  and  the  grand  jury  has  then  ignored 
the  bill,  these  two  facts,  upon  a  suit  for 
malicious  prosecution,  neutralize  each  other; 
and  plaintiff,  to  sustain  his  case,  must  pro- 
duce other  evidence  of  malice,  and  of  want 
of  probable  cause  for  instituting  the  prose- 
cution. 

97.  Barber  v.  Gould,  20  Hun  (N.  Y.)  446. 
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does  not  show  want  of  probable  canse.^^  Nevertheless  an  acquittal  has  been 
variously  regarded  as  no  evidence,^^  as  insufficient  evidence,^  as  not  being  ^  and  as 
being  prima  facie  evidence  of  want  of  probable  cause.^ 

(ii)  Conviction — (a)  In  General.  Conviction  of  plaintiff  in  the  original 
proceeding  is  not  essential  to  proof  of  probable  cause,^  but  when  shown  has  been 
regarded  sometimes     prima facie,^  hwt  more  generally  as  conclusive,^  evidence 


98.  Illinois. —  Anderson  v.  Friend,  85  111. 
135;  Skidmore  v.  Brieker,  77  111.  164;  Hurd 
V.  Shaw,  20  111.  354;  MeBean  v.  Ritchie,  18 
111.  114. 

Indiana. — Bitting  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505 ;  Adams  v.  Lister,  3  Blackf. 
241,  25  Am.  Dec.  102. 

Kentucky.  —  Lancaster  v.  Langston,  36 
S.  W.  521,  18  Ky.  L.  Rep.  299. 

Louisiana. —  Grant  v.  Deuel,  3  Rob.  17,  38 
Am.  Dec.  228. 

Missouri. —  Boeger  r.  Langenberg,  97  Mo. 
390,  11  S.  W.  223,  10  Am.  St.  Rep.  322: 
Christian  v.  Hanna,  58  Mo.  App.  37. 

New  Jersey. —  McFadden  v.  Lane,  71 
N.  J.  L.  624,  60  Atl.  365. 

Neio  York. —  Shipman  v.  Learn,  92  Hun 
558,  36  N.  Y.  Suppl.  969;  Vanderbilt  v. 
Mathis,  5  Duer  304;  Scott  r.  Simpson,  1 
Sandf.  601. 

Xorth  Carolina. —  Bell  v.  Pearcy,  33  N.  C. 
233. 

Oregon. —  Glaze  v.  Whitley,  5  Oreg.  164. 

Pennsylvania. — Steimling  v.  Bower,  156  Pa. 
St.  408,  27  Atl.  299. 

Tennessee. — Pharis  v.  Lambert,  1  Sneed  228. 

Texas. —  Bekkeland  v.  Lvons,  96  Tex.  255, 
72  S.  W.  56,  64  L.  R.  A.  474 ;  Griffin  v.  Chubb, 
7  Tex.  603,  58  Am.  Dec.  85. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  50.  See  also  cases  cited  supra,  p.  7, 
note  7. 

Contra.— Whitfield  v.  Westbrook,  40  Miss. 
311. 

Acquittal  is  not  the  act  of  defendant;  more- 
over criminal  proceeding  being  for  the  avowed 
purpose  of  ascertaining  whether  a  person  is 
guilty  or  not,  necessarily  implies  a  certain 
degree  of  uncertainty.  Davis  v.  McMillan, 
142  Mich.  391,  105  N.  W.  862,  3  L.  R.  A. 
N.  S.  928. 

Acquittal,  resulting  from  a  compromise  in 

a  prosecution  against  plaintiff  and  another, 
is  not  conclusive  of  plaintiff's  innocence  or 
of  want  of  probable  cause.  Carroll  v.  New 
Jersey  Cent.  R.  Co.,  134  Fed.  684.  And  see 
Hiersche  v.  Scott,  1  Nebr.  (Unoff.)  48,  95 
N.  W.  494. 

In  connection  with  other  circumstances  an 
acquittal  may  make  oat  probable  cause.  Jones 
V.  Louisville,  etc.,  R.  Co.,  96  S.  W.  793,  29 
Ky.  L.  Rep.  945. 

Where  plaintiff  was  guilty  notwithstanding 
his  acquittal,  acquittal  wiU  not  sustain  an 
action.  Parkhurst  v.  Masteller,  57  Iowa  474, 
10  N.  W.  864. 

99,  Thompson  v.  Beacon  Vallev  Rubber  Co., 
56  Conn.  493,  16  Ati.  554;  Comisky  v.  Breen, 
7  111.  App.  369;  Philpot  v.  Lucas,  101  Iowa 
478,  70  K  W.  625 ;  Tandy  v.  Rilev,  80  S.  W. 
776,  26  Ky.  L.  Rep.  98,  82  S.  W.  1000,  26 


Ky.  L.  Rep.  993;  Laing  v.  Mitten,  185  Mass. 
233,  70  N.  E.  128;  Shafer  v.  Hertzig,  92 
Minn.  171,  99  N.  W.  796;  Tyler  v.  Smith, 
25  R.  I.  486,  56  Atl.  683;  Cullen  v.  Hanisch, 
114  Wis.  24,  89  N.  W.  900. 

1.  Herbeiier  v.  Crossan,  4  Pennew.  (Del.) 
38,  55  Atl.  223;  Sundmaker  v.  Gaudet,  113 
La.  887,  37  So.  865;  Britton  v.  Granger,  13 
Ohio  Cir.  Ct.  281,  7  Ohio  Cir.  Dec.  182;  Fry 
V.  Wolf,  8  Pa.  Super.  Ct.  468,  43  Wkly.  Notes 
Cas.  124;  Berger  v.  Wild,  130  Fed.  882,  66 
C.  C.  A.  79. 

2.  PhilDot  V.  Lucas,  101  Iowa  478,  70  N.  W. 
625 ;  Burks  v.  Ferriell,  80  S.  W.  809,  26  Ky. 
L.  Rep.  36;  Eastman  v.  Monastes,  32  Oreg. 
291,  51  Pac.  1095,  67  Am.  St.  Rep.  531;  Ray- 
mond V.  Biden,  24  Nova  Scotia  363;  Sher- 
wood V.  O'Reilly,  3  U.  C.  Q.  B.  4;  Lavigne  v. 
Lefevre,  14  Quebec  Super.  Ct.  275. 

3.  Toth  V.  Greisen,  (N.  J.  1902)  51  Atl. 
927;  Auer  v.  Mauser,  6  Pa.  Super.  Ct.  618, 
42  Wkly.  Notes  Cas.  40. 

4.  It  is  enough  that  there  was  reasonable 
ground  to  believe  the  party  guilty  as  charged, 
and  that  the  prosecutor  acts  with  caution. 
Cox  V.  McLean,  3  111.  App.  45. 

5.  Maynard  v.  Sigman,  65  Nebr.  590,  91 
N.  W.  576;  Nicholson  v.  Sternberg,  61  N.  Y. 
App.  Div.  51,  70  N.  Y.  Suppl.  212  (conviction 
before  a  justice  of  the  peace)  ;  Johnston  v. 
Meaghr,  14  Utah  426,  47  Pac.  861. 

The  record  of  a  conviction  is  prima  facie 
evidence  of  probable  cause  and  throws  the 
burden  of  proof  upon  plaintiffs.  Miller  v. 
Davenport,  (Iowa  1897)  73  N.  W.  584.  In 
Olson  V.  Neal,  63  Iowa  214,  18  N.  W.  863,  it 
was  held  that  in  a  suit  for  malicious  prose- 
cvition  the  record  of  a  conviction  before  a 
justice  of  the  peace  does  not  conclusively 
establish  probable  cause,  but  is  only  prima 
facie  evidence  thereof.  Skeffington  v.  Ely- 
ward,  97  Minn.  244,  105  N.  W.  638. 

The  order  adjudging  the  respondent  guilty 
of  contempt  of  court  was  not  conclusive  evi- 
dence of  probable  cause  in  a  subsequent  ac- 
tion against  the  relator  for  malicious  prose- 
cution of  the  contempt  proceedings.  Mesnier 
V.  Denike,  82  N.  Y.  App.  Div.  404,  81  N.  Y. 
Suppl.  81.8. 

6.  Iowa. —  Bowman  v.  Brown,  52  Iowa  437, 
3  N.  W.  609. 

Maine. —  Severance  v.  Judkins,  73  Me.  370. 

Massachusetts. —  Cloon  v.  Gerry,  13  Gray 
201 ;  Whitney  v.  Peckham,  15  Mass.  243. 

Nebraska. —  Murphy  v.  Ernst,  46  Nebr.  1, 
64  N.  W.  353. 

New  York. —  Oppenheimer  v.  Manhattan  R. 
Co.,  18  N.  Y.  Suppl.  411;  Miller  v.  Deere,  2 
Abb.  Pr.  1. 

Texas. —  Kruegel  Stewart,  (Civ.  App. 
1904)  81  S.  W.  365. 
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of  the  existence  of  probable  cause  for  that  proceeding.  An  exception  to  tlie 
finality  of  such  evidence  where  the  conviction  is  shown  to  have  been  pro- 
cured by  defendant's  fraud  or  wrong,'''  or  where  the  good  faith  of  the  court  ren- 
dering that  judgment  is  adequately  impeached,^  has  been  generally,  but  not 
universally,^  recognized. 

(b)  Suhsequent  Acquittal  or  Discharge.    A  conviction  in  the  trial  court, 
if  not  properly  procured,^°  is  according  to  the  general  opinion  conclusive  of  proba- 
ble cause,  although  it  may  be  afterward  set  aside  for  newly  discovered  evidence 
or  reversed  upon  appeal  to  a  superior  tribunal. 

(ill)  Cessation  of  Prosecution.  The  discharge  of  the  accused  by  the 
magistrate,  judge,  or  court  without  investigation  into  the  merits,  but  for  lack  of 


Wisconsin. —  Lawrence  v.  Cleary,  88  Wis. 
473,  60  N.  W.  793. 

United  States. —  Blackman  v.  West  Jersey, 
etc.,  R.  Co.,  126  Fed.  252. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  52.  See  also  cases  cited  supra,  note 
85 ;  and  cases  cited  infra,  note  12. 

7.  Gilmore  v.  Mastin,  115  111.  App.  46; 
Johnson  v.  Girdwood,  7  Misc.  (N.  Y.)  651, 
28  N.  Y.  Suppl.  151  {affirmed  in  143  N.  Y. 
660,  39  N.  E.  21]  ;  Miller  v.  Deere,  2  Abb.  Pr. 
(N.  Y.)  1;  Root  V.  Rose,  6  N.  D.  575,  72 
N.  W.  1022 ;  Lawrence  v.  Cleary,  88  Wis.  473, 
60  N.  W.  793. 

8.  Murphy  v.  Ernst,  46  Nebr.  1,  64  N.  W.  353. 

9.  Root  r.  Rose,  6  N.  D.  575,  72  N.  W. 
1022,  misconduct  of  the  judge.  In  Williams 
V.  Woodhouse,  14  N.  C.  257,  it  was  held  that, 
where  defendant  in  an  indictment  was  con- 
victed of  the  charge,  he  cannot  in  any  form 
of  action  recover  against  the  prosecutor,  al- 
though he  shows  that  the  conviction  was  the 
result  of  conspiracy  and  perjury.  In  Sever- 
ance, V.  Judkins  73  Me.  376,  it  was  held  that, 
although  the  conviction  of  a  minor  son  of  an 
offense  may  be  unjust  and  procured  by  fraud 
and  perjury,  and  through  a  conspiracy  to 
accomplish  such  a  purpose,  an  action  by  the 
father  for  damages  occasioned  thereby  is  not 
maintainable  while  such  conviction  remains 
unreversed. 

10.  Adams  v.  Bicknell,  126  Ind.  210,  25 
N.  E.  804,  22  Am.  St.  Rep.  576;  Payson  v. 
Caswell,  22  Me.  212;  Witham  v.  Gowen,  14 
Me.  362;  Phillips  v.  Kalamazoo,  53  Mich.  33, 
18  K  W.  547;  Womack  v.  Circle,  32  Gratt. 
(Va.)  324.  Contra,  Parker  v.  Huntington, 
7  Gray  (Mass.)  36,  66  Am.  Dec.  455. 

11.  Parker  v.  Huntington,  7  Gray  (Mass.) 
36,  66  Am.  Dec.  455;  Parker  v.  Farley,  10 
Cush.  (Mass.)  279. 

12.  Georgia. —  Hartshorn  v.  Smith,  104  Ga. 
235,  30  S.  E.  666. 

Illinois. —  Thomas  v.  Muehlmann,  92  111. 
App.  571. 

Indiana. —  Adams  v.  Bicknell,  126  Ind.  210, 
25  N.  E.  804,  22  Am.  St.  Rep.  576;  Blucher 
V.  Zonker,  19  Ind.  App.  615,  49  N.  E.  911. 

Maine. —  Payson  v.  Caswell,  22  Me.  212; 
Witham  v.  Gowen,  14  Me.  362. 

Massachusetts. —  Morrow  v.  Wheeler,  etc., 
Mfg.  Co.,  165  Mass.  349,  43  N.  E.  105;  Parker 
V.  Huntington,  7  Gray  36,  66  Am.  Dec.  455; 
Parker  r.  Farley,  10  Cush.  279. 

Michigan. —  Thick  v.   Washer,    137  Mich. 
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155,  100  N.  W.  394,  109  Am.  St.  Rep.  694; 
Phillips  V.  Kalamazoo,  53  Mich.  33,  18  N.  W. 
547. 

North  Carolina. —  Price  v.  Stanley,  12S 
N.  C.  38,  38  S.  E.  33;  Griffis  v.  Sellars,  20 
N.  C.  315;  Griffis  v.  Sellars,  19  N.  C.  492,  31 
Am.  Dec.  422. 

North  Dakota. —  Root  v.  Rose,  6  N.  D.  575, 
72  N.  W.  1022. 

Pennsylvania. —  Macdonald  v.  Schroeder,  2S 
Pa.  Super.  Ct.  128. 

Virginia. — Womack  v.  Circle,  32  Gratt.  324. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  53. 

But  see  Goodrich  v.  Warner,  21  Conn.  432. 
This  was  an  action  for  malicious  prosecution. 
Plaintiff  was  tried  for  the  offense  charged 
before  a  justice  of  the  peace,  and  found 
guilty,  whereupon  he  appealed  to  the  county 
court,  and  was  there  tried  and  acquitted.  It 
was  held:  (1)  That,  had  there  been  no  ap- 
peal from  the  first  judgment,  it  would  have 
been  conclusive  evidence  of  probable  cause, 
and  (2)  that,  as  the  result  was,  the  convic- 
tion was  not  conclusive  evidence  of  probable 
cause,  but  if  the  trial  was  fair  and  full,  it 
was  entitled  to  great  consideration. 

Abandonment  of  one  charge  and  conviction 
on  another. — In  Labar  v.  Crane,  49  Mich.  561, 
14  N.  W.  495,  in  an  action  for  maliciously 
prosecuting  plaintiff  for  an  assault  with  in- 
tent to  kill,  and,  after  the  abandonment  of 
such  prosecution,  instituting  a  second  one, 
for  assault  and  battery,  in  which  plaintiff 
was  found  guilty,  but  subsequently  acquitted 
on  appeal,  the  conviction  is  not  evidence  of 
probable  cause  for  the  first  prosecution. 

New  trial  and  subsequent  nolle. — In  Knight 
V.  International,  etc.,  R.  Co.,  61  Fed.  87,  9 
C.  C.  A.  376,  it  was  held  that  the  conviction 
of  plaintiff  on  the  charge  complained  of  was 
prima  facie  evidence  of  probable  cause,  al- 
though a  new  trial  was  granted,  and  a  nolle 
subsequently  entered  by  the  state.  But  in 
Richter  v.  Koster,  45  Ind.  440,  it  was  held 
that  a  finding  of  guilty  against  an  accused, 
having  been  subsequently  set  aside,  and  the 
accused  discharged  upon  the  entry  of  a  nolle 
prosequi  after  the  granting  of  a  new  trial, 
is  no  evidence  of  probable  cause  in  a  subse- 
quent action  by  him  for  malicious  prosecution. 

13.  Thompson  v.  Beacon  Valley  Rubber  Co., 
56  Conn.  493,  16  Atl.  554;  Thorpe  v.  Balliett, 
25  111.  339;  Staub  v.  Van  Benthuvsen,  36 
La.  Ann.  467;  Heldt  v.  Webster,  60  Tex.  207. 
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jurisdiction  or  want  of  prosecution/^  is  of  itself  ordinarily  no  evidence  of  want 
of  probable  cause ;  although  it  might  be  priraa  facie  evidence  of  his 
innocence.^^  Nor  is  the  fact  that  defendant  abandoned,^^  voluntarily  discon- 
tinued,^^ or  suffered  a  dismissal  to  be  entered  sufficient  to  show  want  of  prob- 
able cause. 

(iv)  Other  Action:  Proof  of  the  disagreement  of  the  jury  has  been  held  to 
constitute  evidence  of  probable  cause.^^  The  decision  of  the  jury  that  defendant 
shall  pay  costs  of  the  prosecution  is  not  conclusive.^^ 

C.  In  Civil  Proceeding's —  l.  In  General.  Probable  cause  in  civil  proceed- 
ings is  such  reasons  supported  by  such  facts  and  circumstances  as  will  warrant  a 
cautious,  reasonable,  and  prudent  man  in  the  honest  belief  that  his  action  and  the 
means  taken  in  prosecution  of  it  are  just,  legal,  and  proper.^^    Mutatis  mutandis^ 


14.  McClafferty  v.  Philp,  151  Pa.  St.  86,  24 
Atl.  1042. 

15.  ^Yakely  v.  Johnson,  115  Mich.  285,  73 
N.  W.  238 ;  Chapman  v.  Dodd,  10  Minn.  350 ; 
Purcel  I'.  McNamara,  1  Campb.  199,  9  East 
361,  9  Rev.  Rep.  578. 

16.  Nolen  r.  Kaufman,  70  Mo.  App.  651 ; 
Tyler  v.  Smith,  25  R.  I.  486,  56  Atl.  683. 

A  nonsuit  is  not  sufficient  to  support  a  find- 
ing of  want  of  probable  cause.  Cohn  v.  Sai- 
del,  71  N.  H.  558,  53  Atl.  800. 

Evil  motive. — When  plaintiff  can  prove  cir- 
cumstances attending  the  cessation  of  pro- 
ceedings showing  an  evil  motive  on  defend- 
ant's part  in  starting  them,  the  want  of 
probable  prosecution  may  be  prima  facie  evi- 
dence of  want  of  probable  cause.  Nicholson 
V.  Coghill,  4  B.  &  C.  21,  10  E.  C.  L.  464; 
Willans  v.  Taylor,  6  Bing.  183,  7  L.  J.  C.  P. 
O.  S.  250,  3  M.  &  P.  350,  31  Rev.  Rep.  379, 
19  E.  C.  L.  90  {affirmed  in  2  B.  &  Ad.  845, 

1  L.  J.  K.  B.  17,  22  E.  C.  L.  355]. 

17.  Wright  V.  Pansier,  90  Ind.  492. 

18.  Lancaster  v.  Langston,  36  S.  W.  521,  18 
Kv.  L.  Rep.  299 ;  O'Dell  v.  Hatfield,  40  Misc. 
(N.  Y.)  13,  81  N.  Y.  Suppl.  158;  Le  Maistre 
V.  Hunter,  Brightly  (Pa.)  494;  Frederick  r. 
Halberstadt,  14  Rich.  (S.  C.)  41.  But  see 
Messman  v.  Ihlenfeldt,  89  Wis.  585,  62  N.  W. 
522. 

19.  Eagleton  v.  Kabrich,  66  Mo.  App.  231; 
Funk  f.  Amor,  7  Ohio  Cir.  Ct.  419,  4  Ohio 
Cir.  Dec.  662;  Ford  v.  Kelsev,  4  Rich.  (S.  C.) 
365.  But  see  Kolka  v.  Jones,  6  N.  D.  461,  71 
N.  W.  558,  66  Am.  St.  Rep.  615,  where  it  was 
held  to  be  prima  facie  evidence  of  want  of 
probable  cause. 

It  is  not  sufficient  for  plaintiff  to  show  the 
prosecution  and  its  abandonment  to  go  to  the 
jury;  he  must  show  want  of  probable  cause. 
Lapointe  v.  Stennett,  (Trin.  T.  1  &  2  Vict.) 
R.  &  J.  Dig.  2196. 

20.  Boeger  v.  Langenberg,  97  Mo.  390,  11 
S.  W.  223,  10  Am.  St.  Rep.  322 ;  Dorendinger 
V.  Tsehechtelin,  12  Daly  (N.  Y.  )34;  Gordon 
V.  Upham,  4  E.  D.  Smith  (K  Y.)  9;  Dugan 
f.  O'Neil,  5  Ohio  Dec.  (Reprint)  459,  6  Am. 
L.  Rec.  58.  Compare  Cuthbert  v.  Gallowav, 
35  Fed.  466.     Contra,  Williams  v.  Norwood, 

2  Yerg.  (Tenn.)  329. 

21.  Barber  v.  Scott,  92  Iowa  52,  60  N.  W. 
497;  Johnson  v.  Miller,  63  Iowa  529,  17  N.  W. 
34,  50  Am.  Rep.  758. 


To   rebut   the   presumption   of  probable 

cause  from  the  disagreement  of  the  jury,  evi- 
dence that  plaintiff  was  in  great  mental  dis- 
tress on  the  criminal  trial,  and  could  not  re- 
call material  facts  or  give  a  complete  history 
of  the  case  to  his  attorney  is  admissible. 
Barber  v.  Scott,  92  Iowa  52,  60  N.  W.  497. 

22.  Urich  v.  Neuer,  2  Grant  (Pa.)  272. 

23.  Shell  V.  Moody,  103  Ga.  248,  29  S.  E. 
924;  Spengler  f.  Davy,  15  Gratt.  (Va.)  381; 
Porter  v.  Mack,  50  W.  Va.  581,  40  S.  E.  459. 

Facts  and  circumstances  which  lead  to  the 
inference  that  a  party  instituting  a  suit  was 
actuated  by  an  honest  and  reasonable  con- 
viction of  its  justice  are  sufficient  evidence 
of  probable  cause.  Besson  v.  Southard,  10 
N.  Y.  236. 

Probable  cause. —  The  following  cases  illus- 
trate statements  of  facts  which  have  been 
held  to  constitute  probable  cause  in  civil  pro- 
ceedings:  Woods  V.  Finnell,  13  Bush  (Ky.) 
628  (selection  of  forum)  ;  Plummer  v.  Noble, 
6  Me.  285  (sale  of  judgment;  ignorance  of 
death  of  judgment  creditor)  ;  Pierce  v. 
Thompson,  6  Pick.  (Mass.)  193  (several  suits, 
some  of  which  are  groundless)  ;  Willard  V. 
Holmes,  142  N.  Y.  492,  37  N.  E.  480  [revers- 
ing 2  Misc.  303,  21  N.  Y.  Suppl.  998]  (mis- 
using corporation  name  by  its  treasurer  in 
loaning  its  credit)  :  Richardson  v.  Virtue,  4 
Thomps.  &  C.  (N.  Y.)  441  (plaintiff  and  de- 
fendant had  unsettled  mutual  claims  against 
each  other  which  could  not  be  set  off;  each 
brought  suit  and  had  each  other  arrested)  ; 
Gorton  v.  De  Angelis,  6  Wend.  (N.  Y.)  418 
(two  suits  in  a  justice's  court,  after  being  him- 
self sued  by  the  party  whom  he  prosecutes, 
and  neglecting  to  appear  at  the  return  of  the 
summonses)  ;  Mell  v.  Barner,  135  Pa.  St.  151, 
19  Atl.  940  (administrator  suing  out  execu- 
tion after  being  told  by  judgment  debtor  that 
judgment  w^as  paid,  there  being  no  other  evi- 
dence of  payment)  ;  Breckinridge  v.  Auld,  4 
Fed.  Gas.  No.  1,824,  4  Cranch  C.  C.  731  (a 
capias  ad  satisfaciendum,  although  defendant 
has  a  good  set-off) . 

"Want  of  probable  cause. —  The  following 
cases  illustrate  statements  of  facts  which 
have  been  held  not  to  constitute  probable 
cause:  Livingstone  r.  Hardie,  41  La.  Ann. 
311,  6  So.  129  (attacking  sales  to  defendant 
as  fraudulent)  ;  Butchers'  Union  Slaughter- 
house, etc.,  Co.  V.  Crescent  City  Live  Stock 
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the  same  principles  determine  questions  of  probable  cause  in  civil  proceedings  as 
in  criminal.^^ 

2.  Attachment  Proceeding.  Probable  cause  for  suing  out  an  attachment  may 
exist,  although  the  attachment  was  unauthorized.^^  It  is  sufficient  that  the  conduct 
of  the  debtor  was  such  as  to  render  the  suit  a  measure  of  reasonable  precaution.^^ 
If  it  exists,  there  is  no  liabihtj  in  an  action  for  malicious  prosecution.^^ 

3.  Taking  Advice  of  Counsel.    The  rules  as  to  who  are  proper  counsel  to  give 


Landing,  etc.,  Co.,  37  La.  Ann.  874  (assump- 
tion that  the  judgment  of  the  highest  state 
court  is  not  law)  ;  Ferguson  v.  Arnow,  142 
N.  Y.  580,  37  N.  E.  626  {.reversing  21  N.  Y. 
Suppl.  308]  (encroachment  on  highway)  ; 
Pangburn  v.  Bull,  1  Wend.  (N.  Y.)  345  (vol- 
untary overpayment  and  suit  to  recover  back} ; 
Wengert  v.  Beashore,  1  Penr.  &  W.  (Pa.)  232 
(capias  ad  respondendum  and  holding  to  bail); 
Carleton  v.  Taylor,  50  Vt.  220  (fraudulently 
procuring  arrest  and  adjudication  of  bank- 
ruptcy of  plaintiff). 

24.  Stewart  v.  Sonneborn,  98  U.  S.  187, 
192,  25  L.  ed.  116  [citing  Burhans  v.  San- 
ford,  19  Wend.  (N.  Y.)  417;  Cotton  v.  Huide- 
koper,  2  Penr.  &  W.  (Pa.)  149;  Nicholson  v. 
Coghill,  4  B.  &  C.  21,  10  E.  C.  L.  464;  Webb 
V.  Hill,  3  C.  &  P.  485,  14  E.  C.  L.  676],  where 
Strong,  J.,  says :  "  Notwithstanding  what 
has  been  said  in  some  decisions  of  a  distinc- 
tion between  actions  for  criminal  prosecution 
and  civil  suits,  both  classes  at  the  present 
day  require  substantially  the  same  essentials. 
Certainly  an  action  for  instituting  a  civil  suit 
requires  not  less  for  its  maintenance  than  an 
action  for  a  malicious  prosecution  of  a  crimi- 
nal proceeding." 

In  criminal  prosecutions  see  supra,  VI,  B. 

25.  Gimbel  v.  Gomprecht,  (Tex.  Civ.  App. 
1896)  36  S.  W.  781. 

26.  McCullough  V.  Grishobber,  4  Watts  &  S. 
(Pa.)  201. 

Probable  cause  is  a  belief  by  the  attaching 
creditor  in  the  existence  of  the  facts  essen- 
tial to  the  prosecution  of  his  attachment, 
founded  upon  such  circumstances  as,  sup- 
posing him  to  be  a  man  of  ordinary  caution, 
prudence,  and  judgment,  were  sufficient  to 
induce  this  belief.  Foster  v.  Pitts,  63  Ark. 
387,  38  S.  W.  1114;  Kelley  v.  Osborn,  86  Mo. 
App.  239;  Spengler  v.  Davy,  15  Gratt.  (Va.) 
381;  Burkhart  v.  Jennings,  2  W^  Va.  242. 
And  to  constitute  it  there  must  be  an  indebt- 
edness and  a  ground  for  attachment;  the  ab- 
sence of  either  is  therefore  absence  of  prob- 
able cause.  Rice  v.  Day,  34  Nebr.  100,  51 
N.  W.  464. 

Facts  showing  probable  cause. —  The  admis- 
sion by  defendant  in  attachment  to  plaintiff 
of  facts  sufficient  to  authorize  an  attachment 
constitutes  probable  cause.  Wise  v.  Mc- 
Nichols,  63  Mo.  App.  141.  So  it  has  been 
held  that  if  the  agent  of  a  non-resident  cred- 
itor sent  out  with  instructions  to  collect  the 
debt  is  informed  by  a  near  relative  of  the 
debtor  that  she  was  about  to  leave  the  state, 
and  by  a  commercial  agency  that  she  had 
failed  in  business  and  had  sold  out  her  stock 
of  goods  and  mortgaged  all  her  property  ex- 
cept her  residence,  and  was  offering  it  for 
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sale,  these  facts  constitute  probable  cause. 
Baldwin  v.  Walker,  91  Ala.  428,  8  So.  364. 
Probable  cause  appears  where  the  debtor 
gave  a  number  of  checks  which  were  pro- 
tested because  he  had  no  funds  in  bank  to 
meet  them,  and  soon  after  giving  the  checks 
he  left  the  state  with  his  family  and  house- 
hold goods,  leaving  no  property  in  the  state 
subject  to  execution.  Mark  v.  Christian,  59 
S.  W.  1092,  22  Ky.  L.  Rep.  1102.  It  is  suf- 
ficient that  the  suspiciousness  of  attachment 
defendant's  conduct  made  recourse  to  attach- 
ment a  reasonable  precaution.  McCullough 
V.  Grishobber,  4  Watts  &  S.  (Pa.)  201. 

When  attachment  has  been  sued  out  on 
two  grounds,  probable  cause  as  to  either  will 
defeat  the  action  for  malicious  attachment. 
Wise  V.  McNichols,  63  Mo.  App.  141. 

That  the  writ  be  executed  by  actual  levy 
on  the  property  is  also  essential.  Maskell  v. 
Barker,  99  Cal.  642,  34  Pac.  340.  It  is  not 
necessary,  however,  that  defendant  should 
have  participated  in  the  execution  of  the  at- 
tachment process;  if  he  makes  out  the  affi- 
davit maliciously,  vexatiously,  and  without 
probable  cause,  this  will  be  sufficient  to  ren- 
der him  liable  without  proof  of  any  further 
intervention  on  his  part.  Walser  v.  Thies, 
56  Mo.  89. 

That  affidavit  for  attachment  was  insuffi- 
cient to  authorize  the  attachment  cannot  be 
a  matter  of  justification  or  defense.  Forrest 
V.  Collier,  20  Ala.  175,  56  Am.  Dec.  190. 

27.  Barrett  v.  Spaids,  70  111.  408  (facts 
held  to  be  sufficient  to  constitute  probable 
cause  for  attachment  on  ground  of  fraudulent 
conveyance  of  property)  ;  Grant  v.  Reinhart, 
33  Mo.  App.  74.  In  Leyser  v.  Field,  5  N.  M. 
356,  363,  23  Pac.  173,  in  an  action  against  an 
attorney  for  maliciously  issuing  an  attach- 
ment, it  was  held  error  to  refuse  to  instruct 
the  jury  that  defendant  had  a  right  to  act 
upon  facts  and  circumstances  brought  to  his 
knowledge  through  the  usual  and  ordinary 
business  channels,  if  he  believed  them  to  be 
true;  and  if  such  facts  and  circumstances 
were  of  such  character,  and  came  from  such 
sources,  that  lawyers  generally,  of  ordinary 
care,  prudence,  and  discretion,  would  act 
upon  them,  under  similar  circumstances,  be- 
lieving them  to  be  true,  then  such  facts  and 
circumstances,  if  believed  by  .  .  .  [said  de- 
fendant] to  be  true,  would  be  probable  cause." 

In  an  action  on  an  attachment  bond  the 
fact  that  the  note  sued  on  in  the  attachment 
was  paid  shows  want  of  probable  cause;  such 
an  inference  is  not  necessarily  drawn  in  an 
action  for  malicious  prosecution.  Dorr  Cat- 
tle Co.  V.  Des  Moines  Nat.  Bank,  127  Iowa 
153,  98  N.  W.  918. 
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advice,^  what  statement  of  facts  must  be  made  to  such  counsel,^^  in  what  spirit 
the  advice  must  be  asked  and  given  and  acted  upoii^^  are  substantially  iden- 
tical in  civil  cases  with  those  which  are  applicable  in  criminal  cases.^^  If  the 
testimony  shows  conformity  with  them,  probable  canse  is  made  out^  and  defend- 
ant is  relieved  from  responsibility  for  tlie  prosecution  instituted  by  him,^'^  and 


28.  When  advice  of  counsel  is  relied  upon 
as  furnishing  probable  cause  for  a  proceed- 
ing so  as  to  relieve  defendant  from  liability 
for  malicious  prosecution,  it  must  appear  that 
he  presented  to  disinterested  (White  v.  Carr, 
71  Me.  555,  36  Am.  Rep.  533)  and  reputable 
legal  counsel  (Davis  i\  Baker,  88  111.  App. 
251;  Newton  f.  W^eaver,  13  R.  I.  616)  a 
proper  legal  statement  of  the  facts. 

29.  He  must  make  a  full,  correct,  and  hon- 
est statement  of  all  the  material  facts  of  the 
case  within  his  knowledge  (Sandell  y.  Sher- 
man, 107  Cal.  391,  40  Pac.  493;  Dorr  Cattle 
Co.  r.  Des  Moines  Nat.  Bank,  127  Iowa  153, 
98  N.  W.  918;  Anderson  v.  Columbia  Finance, 
etc.,  Co.,  50  S.  W.  40,  20  Ky.  L.  Rep.  1790; 
Stone  r.  Swift,  4  Pick.  (Mass.)  389,  16  Am. 
Dec.  349;  WMesinger  t'.  Benton  Harbor  First 
Nat.  Bank,  106  Mich.  291,  64  N.  W.  59;  Le 
Clear  v.  Perkins,  103  Mich.  131,  61  N.  W. 
357,  26  L.  R.  A.  627;  Ames  v.  Rathbun,  55 
Barb.  (N.  Y.)  194,  37  How.  Pr.  280;  Rich- 
ardson r.  Virtue,  4  Thomps.  &  C.  (N.  Y.) 
441;  Hull  V.  Smith,  1  Phila  (Pa.)  19;  Forbes 
i;.  Hagman,  75  Va.  168;  Stewart  v.  Sonne- 
born,  98  U.  S.  187,  25  L.  ed.  116;  Coggswell 
V.  Bohn,  43  Fed.  411)  ;  but  advice  of  counsel 
on  a  full  and  fair  statement  of  the  material 
facts  and  information  within  defendant's 
knowledge  is  no  defense  when  it  appears  that 
he  kept  back  important  facts  in  presenting 
his  case  to  counsel  ( Struby-Estabrook  Mer- 
cantile Co.  V.  Kyes,  9  Colo.  App.  190,  48 
Pac.  663 ;  Willard  v.  Holmes,  2  Misc.  ( N.  Y. ) 
303,  21  N.  Y.  Suppl.  998  [reversed  on  other 
grounds  in  142  N.  Y.  492,  37  N.  E.  480]  ; 
Cuthbert  r.  Gallowav,  35  Fed.  466)  ;  or  con- 
cealed the  truth  ( Blunt  v.  Little,  3  Fed.  Cas. 
No.  1,578,  3  Mason  102). 

30.  Eickhoff  v.  Fidelity,  etc.,  Co.,  74  Minn. 
139,  76  N.  W.  1030;  Blunt  v.  Little,  3  Fed. 
Cas.  No.  1,578,  3  Mason  102. 

31.  Such  advice  must  be  given  by  such 
counsel  witji  full  knowledge  of  all  the  ma- 
terial facts  (Newton  v.  Weaver,  13  R.  I. 
616),  in  good  faith  (Phillips  v.  Bonham,  16 
La.  Ann.  387;  Gould  v.  Gardner,  8  La.  Ann. 
11),  before  the  commencement  of  the  suit 
(Hull  V.  Smith,  1  Phila.  (Pa.)  19;  Blunt  v. 
Little,  3  Fed.  Cas.  No.  1,578,  3  Mason  102). 

32.  California. —  Sandell  v.  Sherman,  107 
Cal.  391,  40  Pac.  493. 

Louisiana. —  Phillips  v.  Bonham,  16  La. 
Ann.  387;  Gould  v.  Gardner,  8  La.  Ann.  11. 

Massachusetts. —  Stone  v.  Swift,  4  Pick. 
389,  16  Am.  Dec.  349. 

Michigan. —  Le  Clear  v.  Perkins,  103  Mich. 
131,  61  N.  W.  357,  26  L.  R.  A.  627. 

Missouri. —  Alexander  v.  Harrison,  38  Mo. 
258,  90  Am.  Dec.  431. 

New  York. —  Ames  v.  Rathbun,  55  Barb. 
194,  37  How.  Pr.  280;  Richardson  v.  Virtue, 


4  Thomps.  &  C.  441.  But  see  Kingsbury  v. 
Garden,  45  N.  Y.  Super.  Ct.  224. 

United  States. —  Coggswell  v.  Bohn,  43  Fed. 
411. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  57. 

But  see  Wetmore  v.  Mellinger,  (Iowa 
1883)  14  N.  W.  722.  And  see  Hogg  v.  Pinck- 
ney,  16  S.  C.  387,  where  it  is  held  that  acting 
on  advice  of  counsel  is  not  in  itself  a  defense, 
but  is  a  circumstance  to  be  considered  by  the 
jury. 

That  attachment  plaintiff  in  good  faith 
acted  on  the  advice  of  counsel  after  a  full 
and  fair  statement  of  all  the  material  facts 
known  to  him  constitutes  a  good  defense  to 
an  action  for  malicious  attachment.  Some 
decisions  consider  that  under  these  circum- 
stances there  is  probable  cause  for  suing  out 
the  writ  of  attachment  (Farmers,  etc.,  To- 
bacco Warehouse  Co.  v.  Gibbons,  107  Ky. 
611,  55  S.  W.  2,  21  Ky.  L.  Rep.  1348;  Ander- 
son V.  Columbia  Finance,  etc.,  Co.,  50  S.  W. 
40,  20  Ky.  L.  Rep.  1790;  Stone  v.  Swift, 
4  Pick.  (Mass.)  389,  16  Am.  Dec.  349;  Kom- 
pass  V.  Light,  122  Mich.  80,  80  N.  W.  1008; 
Wiesinger  v.  Benton  Harbor  First  Nat.  Bank, 
106  Mich.  291,  64  N.  W.  59;  Alexander  v. 
Harrison,  38  Mo.  258,  90  Am.  Dec.  431), 
others  that  absence  of  malice  is  established 
(xllexander  v.  Harrison,  38  Mo.  258,  90  Am. 
Dec.  431;  Brewer  v.  Jacobs,  22  Fed.  217). 
But  the  mere  fact  that  the  suit  was  brought 
in  good  faith  to  recover  what  the  attach- 
ment plaintiff  believed  he  was  entitled  to 
under  the  law  does  not  of  itself  constitute  a 
valid  defense.  It  must  further  be  shown 
that  attachment  plaintiff  believed  in  the  ex- 
istence of  the  facts  alleged  as  grounds  for 
an  attachment.  A  party  may  believe  that  he 
is  entitled  to  collect  an  honest  debt,  and  yet 
the  means  employed  may  be  wanton  and  ma- 
licious. Scovill  V.  Glasner,  79  Mo.  449.  So, 
where  the  defense  is  based  on  the  fact  that 
plaintiff  in  attachment  acted  on  advice  of 
counsel,  the  jury  may  still  see  from  all  the 
facts  that  the  suit  was  malicious,  notwith- 
standing the  advice  of  counsel.  Brewer  V, 
Jacobs,  22  Fed.  217. 

33.  See  supra,  VI,  B,  2,  d. 

34.  Harr  v.  Ward,  73  Ark.  437,  84  S.  W. 
496;  St.  Pierre  v.  Warner,  24  R.  I.  295,  53 
Atl.  41. 

To  an  action  for  a  tort  committed  on  prop- 
erty, advice  of  counsel  is  no  defense  unless 
the  advice  was  taken  and  followed  in  good 
faith;  and  not  then  except  as  to  exemplary 
damages.    Chambers  i?.  Upton,  34  Fed.  473. 

Where  liability  is  doubtful  or  depends  on 
a  construction  of  law,  advice  of  counsel  may 
be  taken  into  consideration  as  bearing  on 
probable  cause  in  suing  out  an  attachment, 
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this,  it  lias  been  held,  is  the  case  no  matter  how  erroneous  or  mistaken  the 
advice  may  be. 

4.  Inference  From  Result  —  a.  Cessation  of  Proceeding.  The  voluntary  dis- 
missal^^ or  the  discontinuance^^  of  the  original  action  is  prima  facie ^  but  not 
conclusive,^^  evidence  of  want  of  probable  cause,  according  to  the  general,  but 
not  universal,  opinion.^*^  So  also  a  settlement  or  compromise  after  commencement 
of  the  suit  will  preclude  an  action  for  malicious  prosecution.^^ 

^  b.  Judgment  op  Findings.  A  finding  or  judgment  for  plaintiff  in  the  original 
suit,  according  to  the  prevailing  opinion,  is  conclusive  evidence  of  probable 
cause,  or  estops  defendant  therein  from  denying  the  existence  of  probable 
cau«e,^^  even  though  reversed  in  a  higher  court,*^  until  impeached     but  it  has  also 


Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank, 
(Iowa  1904)  98  N.  W.  918  {citing  McAllis- 
ter V.  Johnson,  108  Iowa  42,  43,  78  N.  W. 
790]. 

35.  Richardson  t".  Virtue,  4  Thomps.  &  C. 
(N.  Y.)  441. 

36.  Hull  V.  Smith,  1  Phila.  (Pa.)  19.  But 
see  Brewer  v.  Jacobs,  22  Fed.  217,  where  it 
was  held  in  a  suit  for  malicious  prosecution 
that  if  the  court  can  see  that,  notwithstand- 
ing the  advice  of  counsel,  it  was  unreasonable 
to  believe  that  a  ground  of  attachment  ex- 
isted, that  fact  of  itself  does  not  constitute 
probable  cause. 

37.  Wetmore  v.  Mellinger,  (Iowa  1883)  14 
N.  W.  722;  Emerson  v.  Cochran,  111  Pa.  St. 
619,  4  Atl.  498.  Contra,  Smith  v.  Burrus, 
106  Mo.  94.  16  S.  W.  881,  27  Am.  St.  Rep. 
329,  13  L.  R.  A.  59;  Wise  v.  McNichols,  63 
Mo.  App.  141,  dismissal  of  an  action  in  at- 
tachment, where  attachment  was  sued  out 
upon  grounds  admitted  by  attachment  de- 
fendant to  attachment  plaintiff  to  exist. 

38.  Burhans  v.  Sanford,  19  Wend.  (N.  Y.) 
417;  Webb  v.  Hall,  3  C.  &  P.  485,  14  E.  C.  L. 
676;  Nicholson  v.  Coghill,  4  B.  &  C.  21,  10 
E.  C.  L.  464. 

39.  Burt  V.  Smith,  181  N.  Y.  1,  73  N.  E. 
495;  Bristow  v.  Haywood,  4  Campb.  213,  1 
Stark.  48,  2  E.  C.  L.  29. 

40.  Cohn  V.  Saidel,  71  N.  H.  558,  53  Atl. 
800,  holding  that  the  mere  fact  that  plaintiffs 
in  the  actions  for  whose  prosecution  damages 
are  sought  took  a  nonsuit  therein  is  not  suf- 
ficient to  support  a  finding  of  a  want  of 
probable  cause. 

The  mere  suffering  judgment  of  non  pro- 
sequitur is  not  sufficient  evidence  to  sustain 
the  action  (Roberts  v.  Bayles,  1  Sandf.  (N.  Y.) 
47;  Gorton  v.  De  Angelis,  6  Wend.  (N.  Y.) 
418;  Purton  v.  Honnor,  1  B.  &  P.  205;  Sin- 
clair V.  Eldred,  4  Taunt.  7 )  ;  but  it  may  be 
aided  by  other  evidence  (Norrish  v.  Richards, 
3  A.  &  E.  733,  1  Harr.  &  M.  437,  4  L.  J.  K.  B. 
254,  5  N.  &  M.  269,  30  E.  C.  L.  336). 

Want  of  probable  cause  cannot  be  inferred 
from  discontinuance  of  suit  in  consequence  of 
plaintiff's  failure  to  appear,  as  where  two 
suits  commenced  before  a  justice  of  the  peace 
have  both  gone  down  in  consequence  of  the 
failure  of  plaintiff  to  appear  on  the  adjourned 
day.  and  a  new  action  is  pending  in  a  justice 
court  for  the  same  demand  (Palmer  d.  Avery, 
41  Barb.  (N.  Y.)  290  [affirmed  in  41  N.  Y. 
619] )  ;  or  after  judgment  for  plaintiff  in 
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replevin,  another  suit  against  the  same  de- 
fendant, involving  the  same  issues,  was  dis- 
continued pursuant  to  an  agreement  that  it 
should  abide  the  event  of  the  first.  Such 
discontinuance  is  not  prima  facie  evidence 
that  the  discontinued  suit  was  without  prob- 
able cause  (Brounstein  v.  Sahlein,  65  Hun 
(N.  Y.)  365,  20  N.  Y.  Suppl.  213). 

41.  Clark  v.  Everett,  2  Grant  (Pa.)  416; 
Murson  v.  Austin,  2  Phila.  (Pa.)  116. 

42.  Alabama. —  Jones  v.  Kirksey,  10  Ala. 
839. 

Comiecticut. —  Frisbie  v.  Morris,  75  Conn. 
637,  55  Atl.  9. 

Georgia. —  Short  v.  Spragins,  104  Ga.  628, 
30  S.  E.  810. 

Kentucky. —  Kaye  v.  Kean,  18  B.  Mon.  839. 

Maryland. —  Clement  v.  Odorless  Excavat- 
ing Apparatus  Co.,  67  Md.  461,  605,  10  Atl. 
442,  13  Atl.  632,  1  Am.  St.  Rep.  409. 

Rhode  Island. — Welch  v.  Boston,  etc.,  11. 
Corp.,  14  R.  I.  609. 

Vermont. —  Hathaway  v.  Allen,  Brayt.  152. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  58. 

43.  Herman  v.  Brookerhoff,  8  Watts  (Pa.) 
240;  Rosenstein  v.  Brown,  7  Phila.  (Pa.) 
144. 

44.  Kentucky. —  Kaye  v.  Kean,  18  B.  Mon. 
839. 

Maryland. —  Clements  v.  Odorless  Excavat- 
ing Apparatus  Co.,  67  Md.  461,  605,  10  Atl. 
442,  13  Atl.  632,  1  Am.  St.  Rep.  409. 

Michigan. — Stimer  v.  Bryant,  84  Mich.  466, 
47  N.  W.  1099. 

New  York. —  Palmer  v.  Avery,  41  Barb.  290 
[affirmed  in  41  N.  Y.  619]. 

Rhode  Island. —  Foster  v.  Denison,  19  R.  I. 
351,  36  Atl.  93;  Welch  v.  Boston,  etc.,  R. 
Corp.,  14  R.  I.  609. 

Tennessee. —  Memphis  Gayoso  Gas  Co.  v. 
Williamson,  9  Heisk.  314. 

Wisconsin. —  Luby  v.  Bennett,  111  Wis. 
613,  87  N.  W.  804,  87  Am.  St.  Rep.  897,  66 
L.  R.  A.  261. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  58. 

45.  Jones  v.  Kirksey,  10  Ala.  839.  Or  a 
perpetual  injunction  issued  thereon  (Hatha- 
way V.  Allen,  Brayt.  (Vt.)  152)  ;  unless  other 
matter  be  relied  upon  to  impeach  the  judg- 
ment or  decree  and  show  that  it  was  obtained 
by  fraud  or  other  undue  means  (Spring  v. 
Besore,  12  B.  Mon.  (Ky.)  551;  Palmer  v. 
Avery,  41  Barb.  (N.  Y.)  290  [affirmed  in  41 
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been  lield  to  be  sufficient/^  or  only  ^Hm*^  yac^^/'^  evidence  of  probable  canse. 
That  plaintift'  in  the  suit  complained  of  was  defeated  will  not  sustain  an  action 
without  additional  evidence  of  malice  and  want  of  probable  cause  in  instituting  it.^^ 

VII.  MALICE.^^ 

A.  An  Essential  Element.^*^  A  cause  of  action  in  malicious  prosecution  can- 
not be  made  out  unless  malice  on  the  part  of  the  responsible  cause  of  the  original 
proceeding,  who  is  defendant  in  malicious  prosecution,  is  affirmatively  shown,  bj 
plaintiff  in  malicious  prosecution.^^ 


N.  Y.  619])  ;  or,  if  obtained  without  notice 
to  defendant,  as  in  case  of  an  attachment  of 
his  property  in  his  absence  (Bump  f.  Betts, 
19  Wend.  (N.  Y.)  421). 

46.  Stimer  v.  Bryant,  84  Mich.  466,  47 
N.  W.  1099;  Palmer  r.  Avery,  41  Barb. 
(N.  Y.)  .290;  Crescent  City  Live-Stock  Land- 
ing, etc.,  Co,  r.  Butcher's  Union  Slaughter 
House,  etc.,  Co.,  120  U.  S.  141,  7  S.  Ct.  472, 
30  L.  ed.  614. 

47.  Figg  V.  Hanger,  4  Nebr.  (Unoff.)  792, 
96  N.  W.  658;  Memphis  Gayoso  Gas  Co.  c. 
Williams,  9  Heisk.  (Tenn.)  314.  And  see 
Burt  f.  Smith,  84  N.  Y.  App.  Div.  47,  82 
N.  Y.  Suppl.  186. 

It  is  not  conclusive  (MoflFatt  v.  Fisher,  47 
Iowa  473;  Burt  v.  Place,  4  Wend.  (N.  Y.) 
591)  ;  and  may  be  rebutted  by  positive  evi- 
dence ( Burt  r.  Place,  supra ) . 

48.  Campbell  v,  Threlkeld,  2  Dana  (Ky.) 
425;  Leyser  v.  Field,  5  N.  M.  356,  23  Pac. 
173;  Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  ed.  116  [reversing  22  Fed.  Cas.  No.  13,176, 
2  Woods  599]  ;  Ray  v.  Law,  20  Fed.  Cas.  No. 
11,592,  Pet.  C.  C.  207. 

Issuing  a  rule  nisi  against  a  constable,  in 
whose  hands  an  execution  has  been  placed, 
is  not  an  adjudication  that  there  is  probable 
cause  for  suing  out  the  same,  when  the  peti- 
tion for  the  rule  does  not  truly  set  forth  the 
facts,  and  therefore  is  not  a  defense  to  an 
action  for  malicious  prosecution  in  suing 
out  such  rule.  Roberts  v.  Keeler,  111  Ga. 
181,  36  S.  E.  617. 

49.  Evidence  of  malice  see  infra,  XIV,  C,  6. 
Instructions  as  to  malice  see  infra,  XV,  C, 

6. 

Malice  as  question  for  jury  see  infra,  XV, 
B,  3. 

Pleading  malice  see  infra,  XIII,  A,  5. 

50.  Malice  an  essential  element  in  actions 

generally  see  Actions,  1  Cyc.  671  et  seq. 

51.  Alabama. —  Long  v.  Rodgers,  19  Ala. 
321. 

California. —  Harkrader  i\  Moore,  44  Cal. 
144;  Levy  v.  Brannan,  39  Cal.  485. 

District  of  Columbia. —  Staples  v.  Johnson, 
25  App.  Cas.  155. 

Georgia. —  Hamilton  v.  Du  Pre,  111  Ga. 
819,  35  S.  E.  684. 

Illinois. —  Daily  v.  Donath,  100  111.  App. 
52 ;  Clark  v.  Hill,  96  111.  App.  383 ;  Beckman 
V.  Menge,  82  111.  App.  228. 

Indiana. —  Carey  v.  Sheets,  67  Ind.  375 ; 
Whitesell  v.  Study,  (App.  1906)  76  N.  £. 
1010;  Lawrence  v.  Leathers,  31  Ind.  App. 
414,  68  N.  E.  179. 


Iowa.—  Gabriel  v.  McMullin,  127  Iowa  426, 
103  N.  W.  355. 

Kentucky. —  Frowman  v.  Smith,  Litt.  Sel. 
Cas.  7,  12  Am.  Dec.  265. 

Louisiana. —  Blass  v.  Gregor,  15  La.  Ann. 
421;  McCormick  v.  Conway,  12  La.  Ann.  53; 
Gould  V.  Gardner,  8  La.  Ann.  11;  Forbes  v. 
Geddes,  6  La.  Ann.  402. 

Maine. —  Humphries  v.  Perker,  52  Me.  502. 

Maryland.— C^cil  v.  Clarke,  17  Md.  508. 

Massachusetts. —  Shattuck  v.  Simonds,  191 
Mass.  506,  78  N.  E.  122;  Stone  v.  Swift,  4 
Pick.  389,  16  Am.  Dec.  349;  White  v.  Dingley, 
4  Mass.  433. 

Missouri. —  Moody  v.  Deutsch,  85  Mo.  237  ; 
Frissell  v.  Relfe,  9  Mo.  859;  Riney  v.  Van- 
landingham,  9  Mo.  816. 

New  Jersey. —  Brush  v.  Burt,  3  N.  J.  L. 
979. 

New  York. — Von  Latham  v.  Libby,  38  Barb. 
339 ;  Dillon  v.  American  S.  P.  C.  A.,  2  N.  Y. 
City  Ct.  46;  Vanduzor  v.  Linderman,  10 
Johns.  106. 

North  Carolina. —  Brooks  v.  Jones,  33  N.  C. 
260. 

Oregon.— Gee  v.  Culver,  12  Oreg.  228,  6 
Pac.  775. 

Pennsylvania. —  Emerson  v.  Cochran,  111 
Pa.  St.  619,  4  Atl.  498 ;  Schofield  v.  Ferrers, 
47  Pa.  St.  194,  86  Am.  Dec.  532. 

Canada. —  Mcintosh  v.  Stephens,  9  U.  C. 
Q.  B.  235. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  59. 

One  is  not  liable  for  prosecuting  a  civil 
action  if  it  is  instituted  in  good  faith,  with- 
out malice,  and  with  no  other  motive  than 
the  recovery  of  a  debt  honestly  believed  to  be 
due  (Gonzales  v.  Cobliner,  68  Cal.  151,  8 
Pac.  697),  although  he  fails  in  the  suit 
(Kemp  V.  Brown,  43  Fed.  391).  The  action 
cannot  be  maintained,  unless  it  be  clear  that 
defendant  acted  maliciously  in  commencing 
the  suit.  Stone  v.  Swift,  4  Pick.  (Mass.) 
389,  16  Am.  Dec.  349. 

Creditors  who  intervene  in  insolvency  pro- 
ceedings, and  bona  fide  recommend  the  ap- 
pointment of  a  provisional  syndic,  are  not 
liable  in  damages  without  proof  of  malice. 
Louque  v.  Drez,  37  La.  Ann.  84. 

The  purchase  of  a  negotiable  promissory 
note  is  a  lawful  act,  and  has  in  itself  no  tend- 
ency to  prove  a  wrongful  motive  in  procur- 
ing an  unlawful  arrest  in  an  action  after- 
ward brought  thereon.  Underwood  v.  Brown, 
106  Mass.  298. 

Diligence  in  making  inquiry. —  In  an  action 
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B.  Nature  and  Kinds — l.  What  Constitutes.  To  constitute  malice  there 
must  be  malus  animus^  denoting  that  the  party  who  instituted  the  original  pro- 
ceeding was  actuated  by  wrong  motives.^^  And  it  is  held  that  no  distinction 
exists  in  this  respect  between  an  action  for  instituting  a  civil  suit  and  an  action 
for  instituting  a  criminal  prosecution.^^  The  rule  is  well  settled  that  malice  may 
consist  of  any  personal  hatred  or  ill-will,^*  anj  improper  or  sinister  purpose,^^  or 
anj  reckless  disregard  of  the  rights  of  others,^^  which  is  inconsistent  with  good 


for  malicious  prosecution,  in  causing  the  ar- 
rest of  plaintiff  for  taking  from  defendant's 
possession  grain  which  he  had  purchased  at 
execution  sale,  ]>ut  which  he  was  stopped 
from  threshing  by  an  injunction  suit,  defend- 
ant cannot  be  charged  with  bad  faith  in  not 
inquiring  of  plaintiff  as  to  all  the  circum- 
stances when  he  knew  plaintiff  was  employed 
by  his  opponent  in  litigation.  Turner  'O. 
O'Brien,  11  Nebr.  108,  7  N.  W.  850. 

52.  Illinois. —  Harpham  v.  Whitney,  77  111. 
32;  Splane  v.  Byrne,  9  111.  App.  392. 

Iowa. —  Jenkins  v.  Gilligan,  (1906)  lOS 
N.  W.  237,  238,  where  it  is  said  that  "  to  con- 
stitute malice  thero  must  have  been  ( 1 )  a 
motive  or  purpose,  and  ( 2 )  it  must  have  been 
an  improper  one." 

Missouri. — Christian  v.  Hanna,  58  Mo.  App. 
37. 

'New  York. —  Dennis  v.  Ryan,  63  Barb.  145 
[affirmed  in  65  N.  Y.  385,  22  Am.  Rep.  635]. 

Virginia. —  Forbes  v.  Hagman,  75  Va.  168. 

United  States. —  Stewart  v.  Sonneborn,  98 
XJ.  S.  187,  25  L.  ed.  116  [reversing  22  Fed. 
Cas.  No.  13,176,  2  Woods  599]. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  60. 

IVIalice  not  an  act. —  An  instruction  that 
malice  "  in  its  legal  sense  "  is  "  any  wrongful 
act  done  intentionally,  without  legal  justifica- 
tion or  excuse  "  is  erroneous,  as  malice  is  not 
an  act,  but  the  wrongful  motive  which 
prompts  the  act.  Garvey  v.  Wayson,  42  Md. 
178.  An  instruction  defining  malice  as  not 
the  act,  but  the  motive  which  prompts  it,  as 
consisting  of  a  bad  motive,  or  reckless  disre- 
gard of  the  rights  of  others  so  as  to  show  an 
evil  intent,  and  as  an  action  based  on  an 
improper  motive  not  necessarily  presupposing 
hatred,  ill-will,  or  revenge,  is  proper.  Miles 
V.  Walker,  66  Nebr.  728,  92  N.  W.  1014. 

The  fact  that  defendant  is  an  upright  and 
honest  man,  incapable  of  swearing  falsely,  is 
not  inconsistent  with  malice.  Decoux  v. 
Lieux,  33  La. 'Ann.  392.  But  see  Ahrens, 
etc.,  Mfg.  Co.  V.  Hoeher,  106  Ky.  692,  51  S.  W. 
194,  21  Ky.  L.  Rep.  299. 

Belief  as  to  liability  for  money  mentioned 
in  forged  paper. —  It  is  not  necessary  that  a 
person  making  an  affidavit  before  a  magis- 
trate of  facts  supposed  by  affiant  to  consti- 
tute a  forgery  of  his  name  must  have  believed 
at  the  time  that  he  was  responsible  for  the 
payment  of  the  money  mentioned  in  the 
forged  paper,  in  order  to  relieve  him  from 
liabilitv.  Hahn  v.  Schmidt,  64  Cal.  284,  30 
Pac.  818. 

53.  Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  ed.  116.  But  see  Hagg  v.  Pinckney,  16 
S.  C.  387. 
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An  attachment  made  upon  grounds  which 
the  attaching  creditor  knows  to  be  false  is 
malicious.  Hurlbut  v.  Hardenbrook,  85  Iowa 
606,  52  N.  W.  510.  Knowingly  and  grossly 
overstating  the  amount  of  claim  in  an  affi- 
davit for  attachment  indicates  malice.  Tam- 
blyn  V.  Johnston,  126  Fed.  267,  62  C.  C.  A. 
601.  Where  a  landlord  had  a  valid  claim 
against  his  tenant  for  rent,  the  fact  that  the 
tenant  had  claims  for  other  indebtedness 
against  the  landlord  exceeding  the  amount 
of  rent  due  did  not  justify  the  conclusion  that 
the  landlord  was  actuated  by  malice  in  suing 
out  a  landlord's  attachment  in  his  action  for 
rent.  Smeaton  v.  Cole,  120  Iowa  368,  94 
N.  W.  909. 

54.  Louisiana. —  Kearney  v.  Holmes,  6  La. 
Ann.  373. 

Minnesota. —  Cole  v.  Andrews,  70  Minn. 
230,  73  N.  W.  3. 

New  York. —  Langley  v.  East  River  Gas. 
Co.,  41  N.  Y.  App.  Div.  470,  58  N.  Y.  Suppl. 
992. 

South  Dakota. — Wuest  v.  American  Tobacco 
Co.,  10  S.  D.  394,  73  N.  W.  903. 

United  States. —  Blunk  v.  Atchison,  etc.,  R. 
Co.,  38  Fed.  311. 

55.  Arkansas.  —  Lemay  v.  Williams,  32 
Ark.  166. 

Iowa.— Jenkins  v.  Gilligan,  (1906)  108 
K  W.  237,  238,  where  it  is  said:  "The 
books  agree  that  the  prosecution  need  not 
have  been  prompted  by  malevolence  or  any 
corrupt  design,  nor  necessarily  involve  spite 
or  hatred  toward  the  person  accused.  It  is 
enough  if  it  be  the  result  of  any  improper 
or  sinister  motive  and  in  disregard  of  the 
rights  of  others." 

Maine. —  Page  v.  Cushing,  38  Me.  523. 

Maryland. —  Cooper  v.  Utterbach,  37  Md. 
282. 

Massachusetts. — ^Mitchell  v.  Hall,  1 1 1  Mass. 
492. 

Tennessee. — Kendrick  v.  Cypert,  10  Humphr. 
291. 

Vermont. —  Barron  v.  Mason,  31  Vt.  189. 

Engla/nd. —  Mitchell  v.  Jenkins,  5  B.  &  Ad. 
588.  3  L.  J.  K.  B.  35,  2  N.  &  M.  301,  27 
E.  C.  L.  250;  Stockley  v.  Hornidge,  8  C.  &  P. 
11,  34  E.  C.  L.  580. 

56.  Massachusetts.  —  Wills  v.  Noyes,  12 
Pick.  324. 

Michigan. —  Hamilton  v.  Smith,  39  Mich. 
222. 

Missouri. —  Stubbs  v.  Mulholland,  168  Mo. 
47,  67  S.  W.  650. 

Ohio. — Johnson  v.  McDaniel,  5  Ohio  S.  &  C. 
PI.  Dec.  717,  7  Ohio  N.  P.  467. 

Texas. —  Biering  v.  Galveston  First  Nat. 
Bank,  69  Tex.  599,  7  S.  W.  90. 
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faith  or  the  mere  purpose  to  further  the  ends  of  justice.^^  Indeed  tlie  broad 
rule,  that  whatever  is  done  wilfully  and  purposely,  if  it  be  at  the  same  time  wrong 
and  unlawful,  and  that  known  to  the  party,  is  in  legal  contemplation  malicious, 
has  been  applied  to  actions  for  malicious  prosecutions.^^    But  an  unlawful  act  is 


United  States. —  Bliink  v.  Atchison,  etc.,  R. 
Co.,  38  Fed.  311;  Brewer  v.  Jacobs,  22  Fed. 
217. 

Canada. —  Laliberte  r.  Gingras,  21  Quebec 
Super.  Ct.  466. 

Want  of  due  care  not  conclusive  as  to 
malice. —  But  it  has  been  held  that  the  want 
of  due  care,  and  a  reckless  design  to  accom- 
plish an  object,  regardless  of  the  rights  of 
others,  do  not  necessarily  constitute  malice. 
McGurn  v.  Brackett,  33  Me.  331.  See  also 
Harpham  v.  Whitney,  77  111.  32. 

Failure  to  consuls  convenience  of  plaintiff. 
—  It  is  no  evidence  of  wrongful  intent  that  a 
party  commenced  suit  before  the  justice  most 
convenient  to  him,  even  though  his  office  was 
not  so  convenient  for  defendant  as  some  other 
might  have  been.  Carl  Corper  Brewing,  etc., 
Co.  V.  Minwegen,  etc.,  Mfg.  Co.,  77  111.  App. 
213. 

57.  Collins  v.  Hayte,  50  111.  353;  Proctor 
Coal  Co.  v.  Moses,  40  S.  W.  681,  19  Ky.  L. 
Ren.  419;  Pawlowski  v.  Jenks,  115  Mich.  275, 
73  N.  W.  238. 

58.  Colorado. —  Williams  v.  Kyes,  9  Colo. 
App.  220,  47  Pac.  839. 

Kentucky. —  Metropolitan  L.  Ins.  Co.  r. 
Miller,  114  Ky.  754,  71  S.  W.  921,  24  Ky.  L. 
Rep.  1561. 

Missouri. —  Stubbs  v.  Mulliolland,  168  Mo. 
47,  67  S.  W.  650. 

Neic  Jersey. —  See  McFadden  v.  Lane,  71 
N.  J.  L.  624,  60  Atl.  365. 

New  York. —  See  Coleman  v.  Botsford,  89 
N.  Y.  App.  Div.  104,  85  N.  Y.  Suppl.  1. 

Pennsylvania. —  Wenger  v.  Phillips,  195  Pa. 
St.  214,  45  Atl.  927,  78  Am.  St.  Rep.  810; 
Kerr  v.  Workman,  Add.  270. 

Texas. —  Shannon  v.  Jones,  76  Tex.  141,  13 
S.  W.  477. 

Wisconsin. —  Eggett  v.  Allen,  119  Wis.  625, 
96  N.  W.  803. 

England. —  Abrath  v.  North  Eastern  R.  Co., 
11  Q.  B.  D.  440,  47  J.  P.  692,  52  L.  J.  Q.  B. 
620,  49  L.  T.  Rep.  N.  S.  618,  32  Wkly.  Rep. 
50  [affirmed  in  11  App.  Cas,  247,  50  J.  P. 
659,  55  L.  J.  Q.  B.  457,  55  L.  T.  Rep.  N.  S. 
63]. 

The  prosecution  of  a  person  criminally, 

with  any  other  motive  than  that  of  bringing 
a  guilty  party  to  justice,  is  malicious.  Krug 
V.  Ward,  77  111.  603;  Kendrick  v.  Cypert,  10 
Humphr.  (Tenn.)  291;  Gabel  i\  Weisenseo, 
49  Tex.  131;  Porter  v.  Martyn,  (Tex.  Civ. 
App.  1895)  32  S.  W.  731;  Vinal  v.  Core,  IS 
W.  Va.  1.  Contra,  Jordan  v.  Alabama  Great 
Southern  R.  Co.,  81  Ala.  220,  8  So.  191.  The 
law  will  presume  malice  from  the  intentional 
use  of  criminal  process  for  an  unauthorized 
purpose,  as  for  instance  for  the  recovery  of 
property.  Rosenblatt  v.  Rosenberg,  1  Nebr. 
(Unoff.)  656,  95  N.  W.  686.  The  use  of 
criminal  process  to  enforce  payment  of  a  debt 
constitutes  malicious  prosecution  (Peterson 
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r.  Reisdorph.  49  Nebr.  529,  68  N.  W.  943; 
Toomey  v.  Delaware,  etc.,  R.  Co.,  4  Misc. 
(N.  Y.)  392,  24  N.  Y.  Suppl.  108  iaffirmed 
in  147  N.  Y.  709,  42  N.  E.  720]  ;  Morgan  ?;. 
Duffy,  94  Tenn.  686,  30  S.  W.  735 ;  Sebastian 
V.  Cheney,  (Tex.  Civ.  App.  1893)  24  S.  W. 
970  {reversed  on  other  grounds  in  86  Tex. 
497,  25  S.  W.  691]  ;  Lueck  v.  Heisler,  87  Wis. 
644,  58  N.  W.  1101)  ;  especially  if  the  claim 
is  unfounded  (Cannell  v.  Michel,  6  La.  Ann. 
577).  Where  defendant's  own  testimony 
show^ed  that  he  had  caused  plaintiff's  arrest 
for  obtaining  goods  under  false  pretenses  in 
order  to  coerce  payment  of  a  debt  and  not  to 
vindicate  public  justice,  the  jury  might  prop- 
erly infer  malice.  Ross  v.  Langw^orthy,  13 
Nebr.  492,  14  N.  W.  515.  To  the  same  effect 
see  Reed  v.  Loosemore,  197  Pa.  St.  261,  48 
Atl.  20.  And  the  same  rule  has  been  applied 
where  the  criminal  law  was  invoked  to  estab- 
lish rights  under  a  contract.  Whiteford  v. 
Henthorn,  10  Ind.  App.  97,  37  N.  E.  419. 
Where  a  prosecution  is  instituted  and  de- 
fendant is  arrested  for  the  purpose  of  ex- 
torting money  from  him,  in  an  action  by  him 
for  malicious  prosecution,  he  need  not  prove 
malice,  as  in  such  case  the  law  will  imply  it. 
Prough  V.  Entriken,  11  Pa.  St.  81.  But 
proof  that  a  criminal  process  has  been  made 
use  of  as  a  means  for  the  collection  of  a  debt 
is  prima  facie  only  and  not  conclusive  m 
establishing  malice.  Wenger  v.  Phillips,  195 
Pa.  St.  214,  45  Atl.  927,  78  Am.  St.  Rep.  810; 
Morgan  v.  Duffy,  94  Tenn.  686,  30  S.  W.  735 ; 
Strehlow  v.  Petit,  96  Wis.  22,  71  N.  W.  102; 
Lueck  V.  Heisler,  87  Wis.  644,  58  N.  W.  1101. 
No  one  has  the  right  to  cause  the  arrest  of 
another  as  an  experiment,  and  an  arrest 
under  such  circumstances  is  malicious.  John- 
son V.  Ebberts,  11  Fed.  129,  6  Sawy.  538.  But 
it  has  been  held  that  to  prosecute  for  the 
sake  of  making  an  example  is  not  indicative 
of  malice.  Coleman  v.  Allen,  79  Ga.  637,  5 
S.  E.  204,  11  Am.  St.  Rep.  449. 

59.  Iowa.—  ^o\Ae  v.  White,  103  Iowa  352, 
72  N.  W.  556,  holding  that  a  definition  of 
malice  "  as  such  a  state  of  mind  as  leads  to 
the  intentional  doing  of  some  wrongful  act, 
knowing  it  to  be  without  just  cause  or  legal 
excuse,"  is  correct. 

Kentucky. —  Proctor  Coal  Co.  V.  Moses,  40 
S.  W.  681,  19  Ky.  L.  Rep.  419. 

Maine.— VuWQm  v.  Glidden,  66  Me.  202. 

Massachusetts. —  Wills  v.  Noyes,  12  Pick. 
324. 

Oregon. —  Gee  v.  Culver,  13  Greg.  598,  11 
Pac.  302. 

Texas. —  Glasgow  t\  Owen,  69  Tex.  167,  6 
S.  W.  527;  Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85. 

Virginia.—  Scott  v.  Shelor,  28  Graft.  891. 

West  Virginia. —  Porter  v.  Mack,  50  W.  Va. 
581,  40  S.  E.  459. 

United   States. —  Johnson   v.   Ebberts,  11 
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not  necessarily  a  malicious  act.^  The  mere  existence  of  an  ulterior  purpose  or 
personal  anger  and  hostility  toward  the  person  proceeded  against  is  not  always 
inconsistent  with  good  faith  in  bringing  tlie  proceedings  and  does  not  necessarily 
create  liabiHty  therefor.^^ 

2.  Kinds.  Malice  necessary  to  sustain  an  action  for  malicious  prosecution  may 
be  express,  actual,  or  as  it  is  frequently  called,  malice  in  fact,  resulting  in  inten- 
tional wrong.^^  Indeed  malice  in  fact,  or  actual  or  express  maUce,  as  distin- 
guished from  malice  in  law,  such  for  instance  as  the  law  presumes  in  actions  for 
libel  or  slander,^^  is  essential  to  the  maintenance  of  an  action  for  malicious 
prosecution  ;  it  is  a  fact  to  be  found  by  the  jury  and  not  a  fact  to  be  established 
by  legal  presumption.^^  However,  the  term  "  legal  malice  "  is  sometimes  used 
with  reference  to  actions  for  malicious  prosecutions,  not  as  being  sjmonymous 
with  malice  in  law  as  referred  to  above,  but  to  distinguish  malice  in  its  enlarged 
legal  sense  from  malice  in  its  more  restricted  popular  sense ;  and  in  this  sense  it 
is  said  that  legal  malice  is  made  out  by  showing  that  the  proceeding  was  insti- 
tuted from  any  improper  or  wrongful  motive,  and  it  is  not  essential  that  actual 
malevolence  or  corrupt  design  be  shown.^^  This  enlarged  conception  of  malice 
is,  however,  classified  by  other  authorities  as  malice  in  fact.^^    Moreover  malice 


Fed.  129,  6  Sawy.  538;  Wiggin  %\  Coffin,  29 
Fed.  Cas.  No.  17,624,  3  Story  1. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  60. 

60.  Lyon  v.  Hancock,  35  Cal.  372. 

61.  Jackson  v.  Linnington,  47  Kan.  396,  28 
Pac.  173,  27  Am.  St.  Rep.  300. 

62.  Peck  V).  Chouteau,  91  Mo.  138,  3  S.  W. 
577,  60  Am.  Rep.  236  (where  it  is  said  that 
*'  dislike  or  ill-will  so  long  as  it  remains  a 
feeling  only,  unaccompanied  with  any  act, 
does  not  constitute  malice  " )  ;  Lalor  v.  Byrne, 
51  Mo.  App.  578  (holding  that  evidence  of 
ill-will  or  dislike  will  not  of  itself  suffice  to 
prove  malice  in  its  legal  sense;  but,  when 
there  is  other  evidence  tending  to  prove  this 
issue,  it  is  admissible)  ;  Sharp  v,.  Johnston, 
4  Mo.  App.  576. 

63.  Macdonald  t\  Schroeder,  28  Pa.  Super. 
Ct  128. 

64.  Herbener  v.  Crossan,  4  Pennew.  (Del.) 
38,  55  Atl.  223;  Sandoz  v.  Veazie,  106  La. 
202,  30  So.  767;  Grant  v.  Deuel,  3  Rob.  (La.) 
17,  38  Am.  Dec.  228;  Dwyer  r.  St.  Louis 
Transit  Co.,  108  Mo.  App.  152,  83  S.  W.  303. 

65.  See  Libel  and  Slander,  25  Cyc.  225. 

66.  Calif orma. —  Levy  v.  Brannan,  39  Cal. 
485. 

Maine. —  Humphries  v.  Parker,  52  Me.  502. 

New  York. —  Von  Latham  v.  Libby,  38 
Barb.  339 ;  Vanderbilt  v.  Mathis,  5  Duer  304, 
holding  that  unless  the  evidence  in  relation 
to  the  circumstances  under  which  the  prose- 
cution was  ended,  and  that  given  to  establish 
the  want  of  probable  cause,  justify  the  infer- 
ence of  actual  malice,  such  other  evidence  as 
will  justify  the  jury  in  finding  its  existence 
must  be  given. 

England. —  Hicks  v.  Faulkner,  8  Q.  B.  D. 
167,  175,  46  J.  P.  420,  51  L.  J.  Q.  B.  268,  46 
L.  T.  Rep.  N.  S.  127,  30  Wkly.  Rep.  545, 
where  it  is  said :  "  The  malice  necessary  to 
be  established  is  not  even  malice  in  law  such 
as  may  be  assumed  from  the  intentional  doing 
of  a  wrongful  act  (see  Bromage  v.  Prosser,  4 
B.  &  C.  247,  255,  10  E.  C.  L.  563,  1  C.  &  P. 
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475,  12  E.  C.  L.  276,  6  D.  &  R.  296,  3 
L.  J.  K.  B.  O.  S.  203,  28  Rev.  Rep.  241,  per 
Bayley,  J. ) ,  but  malice  in  fact  —  mains  ani- 
mus—  indicating  that  the  party  was  actuated 
either  by  spite  or  ill-will  towards  an  individ- 
ual, or  by  indirect  or  improper  motives, 
though  these  may  be  wholly  unconnected  with 
any  uncharitable  feeling  towards  any  body  "); 
Mitchell  V.  Jenkins,  5  B.  &  Ad.  588,  3  L.  J. 
K.  B.  35,  2  N.  &  M.  301,  27  E.  C.  L.  250. 

Canada. —  Grant  v.  Booth,  25  Nova  Scotia 
266.  Compare  Orr  v.  Spooner,  19  U.  C.  Q.  B. 
601. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  61.    See  also  12  Am.  Dec.  268  note. 

In  South  Carolina  it  is  held  that  in  actions 
for  malicious  prosecutions  it  is  necessary  to 
show  express  malice  —  that  is,  intent  to  in- 
jure plaintilT.  Freeland  v.  Southern  R.  Co., 
70  S.  C.  427,  429,  50  S.  E.  11  (where  it  is 
said :  "  The  term  express  malice  used  in 
this  connection  means  malice  towards  the 
particular  person  who  was  prosecuted,  as  dis- 
tinguished from  that  malice  which  the  law 
implies  from  an  act  done  without  legal  ex- 
cuse, which  he  who  does  it  well  knows  will 
in  ail  probability  produce  injury  to  some  hu- 
man being,  though  express  ill-will  to  the  per- 
son injured  may  be  actually  disproved"); 
Willis  V.  Knox,  5  S.  C.  474 ;  Frierson  v.  Hew- 
itt, 2  Hill  499.  But  it  is  held  that  in  an 
action  for  malicious  arrest  on  civil  process, 
neither  express  malice  nor  actual  damages 
need  be  proved.  Hogg  v.  Pinckney,  16  S.  C. 
387. 

67.  Humphries  v.  Parker,  52  Me,  502. 

68.  Peck  V.  Chouteau,  91  Mo.  138,  3  S.  W. 
577,  60  Am.  Rep.  236  [quoting  Cooley  Torts 
185].  See  also  Lemay  v.  Williams,  32  Ark. 
166;  Page  v.  Cushing,  38  Me.  523;  Mitchell 
V.  Wall,  111  Mass.  492;  Forbes  v.  Hagman,  75 
Va.  168. 

69.  Hicks  V.  Faulkner,  8  Q.  B.  D.  167,  46 
J.  P.  420,  51  L.  J.  Q.  B.  268,  46  L.  T.  Rep. 
N.  S.  127,  30  Wkly.  Rep.  545 ;  Grant  V.  Booth, 
25  Nova  Scotia  266. 
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may  be  implied  in  the  sense  that  it  may  be  inferred  bj  the  jury™  like  any  other 
fact,  from  circumstances,  and  need  not  be  proved  by  direct  evidence.'^^  Thus  it 
may  be  proved  by  defendant's  conduct  which  considered  as  a  whole  is  inconsistent 
with  proper  motives."^^  So  it  is  held  that  malice  may  be  presumed  not  only  from 
the  total  absence  of  probable  cause,''^  but  also  from  gross  and  culpable  negligence 
in  omitting  to  make  suitable  and  reasonable  inquiries.'^^  On  the  other  hand  it  is 
held  that  while  to  accuse  and  prosecute  a  person  for  crime  without  probable  cause 
is  matter  of  such  serious  consequences  that  malice  may  be  inferred  therefrom,  but 
not  necessarily  so  ;  the  rule  is  otherwise  with  reference  to  an  ordinary  act  of  negli- 
gence, and  unless  the  injury  complained  of  was  intentional,  or  so  reckless  or 
wanton  as  to  indicate  bad  faith,  malice  is  not  to  be  inferred  therefrom.''^ 

C.  Inference  From  Want  of  Probable  Cause  — l.  In  General.  Malice 
and  want  of  probable  cause  are  both  essential  and  distinct  ingredients  of  a  cause 
of  action  in  malicious  prosecution.'^^  It  has  been  held  that,  by  proof  of  cir- 
cumstances which  establish  want  of  probable  cause,  a  prima  facie  case  of 
malice  is  made  out,"^^  and  that  the  burden  of  proof  is  on  defendant  to  disprove 


70.  Baker  f.  Hornick,  57  S.  C.  213,  35  S.  E. 
524;  Grant  v.  Booth,  25  Nova  Scotia  266. 
feee  also  Brewer  v.  Jacobs,  22  Fed.  217. 

71.  Lemay  v.  Williams,  32  Ark.  166;  Levy 
V.  Brannan,  39  Cal.  485;  Humphries  v. 
Parker,  52  Me.  502.  See  also  infra,  XIV, 
C,  6. 

72.  Arkansas. —  Sexton  v.  Brock,  15  Ark. 
345. 

Louisiana. —  Deslonde  v.  O'Hern,  39  La. 
Ann.  14,  1  So.  286. 

Massachusetts. —  Pierce  v.  Thompson,  6 
Pick.  193,  holding  that  where  there  are  mu- 
tual dealings,  if  one  party  has  not  an  oppor- 
tunity of  knowing  both  sides  of  the  account, 
he  may,  to  eliect  an  adjustment,  sue  on  the 
debit  side,  without  regard  to  credits;  but  in 
the  case  of  a  partner  who  may  examine  the 
books,  such  a  proceeding,  accompanied  by  an 
attachment  of  property,  may  be  evidence  that 
the  suit  was  malicious. 

Minnesota. —  Severns  v.  Brainard,  61  Minn. 
265,  63  N.  W.  477,  holding  that  where  plain- 
tiff dismisses  his  action  without  trial,  and 
then  begins  another  suit  against  the  same  de- 
fendant on  the  same  grounds,  the  bringing 
of  the  latter  suit  is  evidence  of  malice. 

New  Jersey. —  Navarino  v.  Dudrap,  66 
N.  J.  L.  620,  50  Atl.  353. 

Neio  York. —  Laird  v.  Taylor,  66  Barb.  139; 
Fagnan  v.  Knox,  40  N.  Y.  Super.  Ct.  41,  where 
defendant  deprived  plaintiff  of  his  means  of 
exculpation,  and  then  prosecuted  him  crimi- 
nally. 

United  States. —  Berger  v.  Wild,  130  Fed. 
882,  66  C.  C.  A.  79 ;  Tiblier  v.  Alford,  12  Fed. 
262. 

Canada. —  Therrien  v.  La  Ville  de  St.  Paul, 
23  Quebec  Super.  Ct.  248. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  64. 

Malice  cannot  be  inferred  from  the  mere 
fact  that  defendant  employed  counsel  to 
prosecute  the  charges  complained  of  (Al- 
dridge  v.  Churchill,  28  Ind.  62),  or  from  his 
involuntary  appearance  before  the  grand  jury, 
in  obedience  to  a  subpoena  (Richter  v.  Koster, 
45  Ind.  440),  or  his  voluntary  attendance 


upon  the  execution  of  a  search  warrant  ( Gar- 
vey  V.  Wayson,  42  Md.  178). 

73.  See  infra,  VII,  C,  1. 

74.  Long  V.  Kodgers,  19  Ala.  321;  Stubbs 
V.  Mulholland,  168  Mo.  47,  67  S.  W.  650; 
Callahan  v.  Caffarata,  39  Mo.  136;  Blunk  v. 
Atchison,  etc.,  R.  Co.,  38  Fed.  311;  Wiggin 
V.  Coffin,  29  Fed.  Cas.  No.  17,624,  3  Story  1. 

75.  Jenkins  v.  Gilligan,  (Iowa  1906)  108 
N.  W.  237. 

76.  Inference  of  want  of  probable  cause 
from  malice  see  supra,  VI,  A,  2,  text  and 
note  44. 

77.  Judy  V.  Gifford,  33  Ind.  App.  353,  71 
N.  E.  504;  Montgomery  v.  Sutton,  58  Iowa 
697,  12  N.  W.  719;  Girot  v.  Graham,  41  La. 
Ann.  511,  5  So.  815;  Godfrey  v.  Soniat,  33 
La.  Ann.  915;  Davis  v.  McMillan,  142  Mich. 
391,  105  N.  W.  862,  3  L.  R.  A.  N.  S.  928. 

Without  malice  want  of  probable  cause  is 
wholly  insufficient.  Lunsford  v.  Dietrich,  93 
Ala.  565,  9  So.  308,  30  Am.  St.  Rep.  79;  Ball 
V.  Rawles,  93  Gal.  222,  28  Pac.  937,  27  Am. 
St.  Rep.  174;  Harkrader  v.  Moore,  44  Cal. 
144;  Stone  v.  Stevens,  12  Conn.  219,  30  Am. 
Dec.  611;  Herbener  v.  Crossan,  4  Pennew. 
(Del.)  38,  55  Atl.  223;  Coleman  v.  Allen, 
79  Ga.  637,  5  S.  E.  204,  11  Am.  St.  Rep.  449; 
Leidig  v.  Rawson,  2  111.  272,  29  Am.  Dec. 
354;  Sandoz  v.  Veazie,  106  La.  202,  30  So. 
767;  Carson  v.  Edgeworth,  43  Mich.  241,  5 
N.  W.  282;  Vanderbilt  v.  Mathis,  5  Duer 
(N.  Y.)  304;  Madison  v.  Pennsylvania  R. 
Co.,  147  Pa.  St.  509,  23  Atl.  764,  30  Am.  St. 
Rep.  756;  Dietz  v.  Langfitt,  63  Pa.  St.  234; 
Graham  v.  Bell,  1  Nott  &  M.  (S.  C.)  278, 
9  Am.  Dec.  687;  Griffin  v.  Chubb,  7  Tex.  603; 
58  Am.  Dec.  85;  Vinal  v.  Core,  18  W.  Va.  1; 
Sm.all  V.  McGovern,  117  Wis.  608,  94  N.  W. 
651;  Abrath  v.  North  Eastern  R.  Co.,  11 
Q.  B.  D.  440,  47  J.  P.  692,  52  L.  J.  Q.  B.  620, 
49  L.  T.  Rep.  N.  S.  618,  32  Wkly.  Rep.  50 
[affirmed  in  11  App.  Cas.  247,  50  J.  P.  659, 
55  L.  J.  Q.  B.  457,  55  L.  T.  Rep.  N.  S. 
63]. 

78.  Herbener  v.  Crossan,  4  Pennew.  (Del.) 
38,  55  Atl.  223;  Toth  v.  Greisen,  (N.  J.  Sup. 
1902)  51  Atl.  927;  Barron  v.  Mason,  31  Vt. 
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it."^®  But  the  more  general  opinion  is  that  neither  one  is  dependent  on  nor  inferred 
from  the  other,  as  a  matter  of  lavv;^^  and  that  from  the  circumstances  establish- 
ing want  of  probable  cause  the  jurj^^  maj^^  and  as  a  matter  of  fact  ordinarily 


189;  Collins  v.  Shannon,  67  Wis.  441,  30 
N.  W.  730. 

79.  Torsch  v.  Dell,  88  Md.  459,  41  Atl. 
903;  Stubbs  v.  Mulholland,  168  Mo.  47,  67 
S.  W.  650;  Butcher  v.  Hoffman,  99  Mo.  App. 
239,  73  S.  W.  266;  Mann  v.  Cowan,  8  Pa. 
Super.  Ct.  30. 

80.  Alabama. —  Jordan  v.  Alabama  Great 
Southern  R.  Co.,  81  Ala.  220,  8  So.  191; 
Ewing  V.  Sanford,  19  Ala.  605. 

California. —  Griswold  v.  Griswold,  143  Cal. 
617,  77  Pac.  672;  Harkrader  v.  Moore,  44 
Cal.  144;  Levy  v.  Brannan,  39  Cal.  485. 

Illinois. —  Tumalty  v.  Parker,  100  111.  App. 
382;  Cartwright  v.  Elliott,  45  111.  App.  458; 
Comisky  v.  Breen,  7  HI.  App.  369;  Hirschi 
V.  Mettelman,  7  111.  App.  112;  Bishop  v.  Bell, 
2  111.  App.  551. 

Indiana. —  Oliver  v.  Pate,  43  Ind.  132;  Am- 
merman  v.  Crosby,  26  Ind.  451 ;  Newell  v. 
Downs,  8  Blackf.  523. 

loica. —  Pierce  v.  Doolittle,  130  Iowa  333, 
106  N.  W.  751;  Parker  v.  Parker,  102  Iowa 
500,  71  N.  W.  421. 

Kansas. —  Malone  v.  Murphy,  2  Kan.  250. 

NeiD  York. —  McCarthy  v.  Weir,  113  N.  Y. 
App.  Div.  435,  99  N.  Y.  Suppl.  372;  Van- 
derbilt  v.  Mathis,  5  Duer  304;  Brown  v. 
McBride,  24  Misc.  235,  52  N.  Y.  Suppl.  620. 

North  Carolina. —  Kelly  v.  Durham  Trac- 
tion Co.,  132  N.  C.  368,  43  S.  E.  923,  133 
N".  C.  418,  45  S.  E.  826;  Johnson  v.  Chambers, 
32  N.  C.  287;  Bell  v.  Pearcy,  27  N.  C.  83. 

Tennessee. —  Greer  v.  Whitfield,  4  Lea  85. 

Texas.— Willis,  v.-  McNeill,  57  Tex.  465; 
Griffin  v.  Chubb,  7  Tex.  603,  58  Am.  Dec.  85. 

Canada. —  Winfield  v.  Kean,  1  Ont.  193. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  67. 

81.  Alabama. —  O'Neal  v.  McKinna,  116 
Ala.  606,  22  So.  905. 

Arkansas. —  Bozeman  v.  Shaw,  37  Ark.  160. 

Illinois. —  Roy  v.  Goings,  112  111.  656; 
Krug  V.  Ward,  77  111.  603. 

loioa. —  Pierce  v.  Doolittle,  130  Iowa  333, 
106  N.  W.  751. 

Kentucky. —  Wood  v.  Weir,  5  B.  Mon.  544. 

Maine. —  Merriam  v.  Mitchell,  13  Me.  439, 
29  Am.  Dec.  514. 

Maryland. —  McWilliams  v.  Hoban,  42  Md. 
56;  Copper  v.  Utterbach,  37  Md.  282. 

Minnesota. —  Price  v.  Denison,  95  Minn. 
106,  103  N.  W.  728. 

Nebraska. —  Wertheim  v.  Altschuler,  12 
Nebr.  591,  12  N.  W.  107.  Compare  Rosen- 
blatt V.  Rosenberg,  (1901)  95  N.  W.  686. 

New  Yorfc.— McCarthy  v.  Weir,  113  N.  Y. 
App.  Div.  435,  99  N.  Y.  Suppl.  372 ;  Grinnell 
V.  Stewart,  32  Barb.  544;  Vanderbilt  i}. 
Mathis,  5  Duer  304. 

North  Carolina. —  McGowan  v.  McGowan, 
122  N.  C.  145,  29  S.  E.  97. 

Pennsylvania. —  Prough  v.  Entriken,  11  Pa. 
St.  81. 
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Rhode  Island. —  Mowry  v.  Whipple,  8  R.  I» 
360. 

Tennessee. —  Hall  v.  Hawkins,  5  Humphr. 
357. 

Texas. —  Gulf,  etc.,  R,  Co.  v.  James,  73 
Tex.  12,  10  S.  W.  744,  15  Am.  St.  Rep.  743. 

Virginia. —  Evans  v.  Atlantic  Coast  Line 
R.  Co.,  105  Va.  72,  53  S.  E.  3. 

West  Virginia. —  Vinal  v.  Core,  18  W.  Va.  1. 

United  States. —  Burnap  v.  Albert,  4  Fed. 
Cas.  No.  2,170,  Taney  244. 

England. —  Mitchell  v.  Jenkins,  5  B.  &  Ad. 
588,  3  L.  J.  K.  B.  35,  2  N.  &  M.  301,  27 
E.  C.  L.  250;  Johnstone  v.  Sutton,  1  T.  R. 
510. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  67  . 

82.  Alabama.  —  O'Neal  v.  McKinna,  116 
Ala.  606,  22  So.  905;  Long  v.  Rodgers,  19 
Ala.  321;  Bennett  v.  Black,  1  Stew.  39. 

Arizona. —  Cunningham  v.  Moreno,  (1905) 
80  Pac.  327. 

California. —  Grant  v.  Moore,  29  Cal.  644. 

Colorado. —  Murphy  v.  Hobbs,  7  Colo.  541, 
5  Pac.  119,  49  Am.  Rep.  366. 

Connecticut. —  Stone  v.  Stevens,  12  Conn. 
219,  30  Am.  Dec.  611. 

Georgia. —  Southwestern  R.  Co.  v.  Mitchell, 
80  Ga.  438,  5  S.  E.  490. 

Illinois. —  Hairpham  v.  Whitney,  77  111. 
32;  Ames  v.  Snider,  69  111.  376;  McBean  v. 
Ritchie,  18  111.  114;  Daily  v.  Donath,  100  111. 
App.  52;  Splane  v.  Byrne,  9  111.  App,  392. 

Indiana. —  Heap  v.  Parrish,  104  Ind.  36,  3 
N.  E.  549;  McCasland  v.  Kimberlin,  100  Ind. 
121;  Bitting  v.  Ten  Eyck,  82  Ind.  421,  42  Am. 
Rep.  505.  Compare  Strickler  v.  Greer,  95  Ind. 
596. 

loioa. —  Parker  v.  Parker,  ■  102  Iowa  500, 
71  N.  W.  421;  Center  v.  Spring,  2  Iowa  393. 

Kansas. —  Wright  v.  Hayter,  5  Kan.  App. 
638,  45  Pac.  546. 

Kentucky. —  Fullenwider  v.  McWilliams,  7 
Bush  389;  Wood  v.  Weir,  5  B.  Mon.  544; 
Holburn  v.  Neal,  4  Dana  120. 

Louisiana. —  Brown  v.  Vittur,  47  La.  Ann. 
607,  17  So.  193;  Decoux  v.  Lieux,  33  La.  Ann. 
392;  Hayes  v.  Hayman,  20  La.  Ann.  336; 
Blass  V.  Gregor,  15  La.  Ann.  421;  McCormick 
17.  Conway,  12  La.  Ann.  53;  Cannell  v. 
Michel,  6  La.  Ann.  577;  Senecal  v.  Smith,  9 
Rob.  418;  Grant  v.  Deuel,  3  Rob.  17,  38  Am. 
Dec.  228. 

Maine. —  Merriam  v.  Mitchell,  13  Me.  439, 
29  Am.  Dec.  514;  Ulmer  v.  Leland,  1  Me. 
135,  10  Am.  Dec.  48. 

Maryland. —  Straus  p.  Young,  36  Md.  246; 
Turner  v.  Walker,  3  Gill  &  J.  377,  22  Am. 
Dec.  329. 

Michigan. —  Davis  v.  McMillan,  142  Mich^ 
391,  105  N.  W.  862,  3  L.  R.  A.  N.  S.  928; 
Carson  v.  Edgeworth,  43  Mich.  241,  5  N.  W. 
282. 

Minnesota. —  Eickhoff  v.  Fidelity,  etc.,  Co., 
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does  infer  malice,  but  is  nevertheless  not  necessarily  required  to  draw  such 
inference.^^ 

2.  Rebuttal  of  Inference.  The  inference  of  malice  from  proof  of  want  of 
probable  cause  may  be  rebutted  by  evidence  showing  a  lawful  and  honest  purpose,^^ 
or  such  facts  as  would  be  calculated  to  produce  on  the  mind  of  a  prudent  and  rea- 
sonable man  a  well  grounded  belief  of  the  propriety  of  the  proceedings  instituted.^^ 

D.  Inference  From  Result  of  Proceeding".  The  law  does  not  presume 
malice  merely  because  plaintiff  has  been  prosecuted,  acquitted,^^  and  discharged,^^ 
or  because  the  order  of  arrest  has  been  vacated,^'^  or  the  prosecution  nolle  pros' d^^^ 
abandoned,^^  or  voluntarily  discontinued.^^    Nor  does  the  mere  termination  of  the 


74  Minn.  139,  76  N.  W.  1030;  Cole  v. 
Andrews,  70  Minn.  230,  73  N.  W.  3;  Chap- 
man V.  Dodd,  ]0  Minn.  350. 

■Nevada. —  McNamee  t\  Nesbitt,  24  Nev. 
400,  56  Pac.  37. 

New  York. —  Brounstein  v.  Wile,  65  Hun 
623,  20  N.  Y.  Suppl.  204 ;  Wanser  v.  Wyckoff, 
9  Hun  178;  Hall  v.  Suydam,  6  Barb.  83; 
Lawyer  v.  Loomis,  3  Thomps  &  C.  393 ;  Gar- 
rison 17.  Pearce,  3  E.  D.  Smith  255;  Burhans 
V.  Sa.nford,  19  Wend.  417;  Murray  v.  Long, 
1  Wend.  140.  Compare  Kingsbury  v.  Garden, 
45  N.  Y.  Super.  Ct.  224. 

North  Carolina. —  Merrell  v.  Dudley,  139 
N.  C.  57,  51  S.  E.  77;  McGowan  v.  McGowan, 
122  N.  C.  145,  29  S.  E.  97;  Brooks  v.  Jones, 
33  N.  C.  260. 

North  Dakota. —  Kolka  t\  Jones,  6  N.  D. 
461,  71  N.  W.  558,  66  Am.  St.  Rep.  615. 

Pennsylvania. —  Humphreys  v.  Mead,  23 
Pa.  Super.  Ct.  415;  Le  Maistre  v.  Hunter, 
Brightly  494. 

Rhode  Island. —  King  v.  Colvin,  11  R.  I. 
582;  Mowry  v.  Whipple,  8  R.  I.  360. 

South  Carolina. —  Caldwell  v.  Bennett,  22 
S.  C.  1;  Hogg  V.  Pinckney,  16  S.  C.  387; 
Bell  V.  Graham,  1  Nott  &  M.  278,  9  Am. 
Dec.  687. 

South  Dakota. —  Richardson  v.  Dybedahl, 
14  S.  D.  126,  84  N.  W.  486;  Wuest  v.  Ameri- 
can Tobacco  Co.,  10  S.  D.  394,  73  N.  W.  903. 

Tennessee. — Kendrick  v.  Cypert,  10  Humph  r 
291. 

Virginia. —  Scott  v.  Shelor,  28  Gratt.  891; 
Spengler  v.  Davy,  15  Gratt.  381. 

Wisconsin. —  Small  v.  McGovern,  117  Wis. 
608,  94  N.  W.  651;  Lauterbach  v.  Netzo, 
111  Wis.  322,  87  N.  W.  230. 

United  States. —  Ambs  v.  Atchison,  etc.,  R. 
Co.,  114  Fed.  317;  Blunt  v.  Little,  3  Fed. 
Cas.  No.  1,578,  3  Mason  102. 

England. —  Sutton  v.  Johnstone,  1  Bro. 
P.  C.  76,  1  T.  R.  493,  1  Rev.  Rep.  269,  1  Eng. 
Reprint  427. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  67. 

Compare  Whitfield  v.  Westbrook,  40  Miss. 
311. 

In  Missouri  the  rule  is  laid  down  that  if 
want  of  probable  cause  is  shown,  the  jury 
may  infer  malice  from  the  facts  which  show 
the  want  of  probable  cause  (Stubbs  v.  Mul- 
holland,  168  Mo.  47,  67  S.  W.  650;  Holliday 
V.  Sterling,  62  Mo.  321;  Moore  v.  Sauborin, 
42  Mo.  400;  Callahan  v.  Caffarata,  39  Mo. 
136;    Casperson    v.    Sproule,    39    Mo.  39; 


Butcher  v.  Hoffman,  99  Mo.  App.  239,  73 
S.  W.  266;  Talbott  v.  Great  Western  Plaster 
Co.,  86  Mo.  App.  558;  Grant  v.  Reinhart,  33 
Mo.  App.  74.  Compare  Vansickle  v.  Brown, 
68  Mo.  627;  Christian  v.  Hanna,  58  Mo.  App. 
37 )  ;  and  the  burden  then  falls  on  defendant 
to  show  that  he  acted  without  malice  ( Stubbs 
V.  Mulholland,  supra;  Butcher  r.  Hoffman, 
supra).  In  Sharpe  v.  Johnson,  76  Mo.  660, 
it  was  held  that  malice  cannot  be  inferred 
from  want  of  probable  cause,  but  it  may  be 
inferred  from  the  same  facts  which  go  to 
establish  want  of  probable  cause,  and  the 
inference  is  one  of  law. 

83.  Sundmaker  v.  Gaudet,  113  La.  887,  37 
So.  865;  Baker  v.  Hornick,  57  S.  C.  213,  35 
S.  E.  524.  See  also  Gould  v.  Gregory,  133 
Mich.  382,  95  N.  W.  414. 

84.  Wright  v.  Hayter,  5  Kan.  App.  638,  47 
Pac.  546;  Ton  v.  Stetson,  (Wash.  1906)  86 
Pac.  668. 

Malice  cannot  be  inferred  from  mere  want 
of  probable  cause,  when  disproved  by  other 
circumstances.  Emerson  v.  Cochran,  111  Pa. 
St.  619,  4  Atl.  498.  See  also  Beach  v. 
Wheeler,  24  Pa.  St.  212.  Malice  will  not  be 
implied  from  the  want  of  probable  cause, 
where  defendant  is  a  man  of  high  reputation, 
and  humane  disposition,  and  nothing  induces 
the  belief  that  he  had  any  cause  to  prompt 
him  to  injure  plaintiff.  Digard  v.  Michaud, 
9  Rob.  (La.)  387. 

85.  Stone  v.  Stevens,  12  Conn.  219,  30  Am. 
Dec.  611;  Wood  v.  Weir,  5  B.  Mon.  (Ky.) 
544;  Barron  v.  Mason,  31  Vt.  189. 

86.  Lunsford  v.  Dietrich,  86  Ala.  250,  5 
So.  461,  11  Am.  St.  Rep.  37;  Ewing  v.  Sand- 
ford,  21  Ala.  157. 

87.  McBean  v.  Ritchie,  18  HI.  114. 

The  fact  that  there  was  a  committal  under 
the  prosecution  alleged  to  have  been  ma- 
licious does  not  negative  the  alleged  malice 
of  the  prosecutor,  but  only  the  want  of 
probable  cause.  Lewton  v.  Hower,  35  Fla. 
58,  16  So.  616. 

88.  Staub  V.  Van  Benthuysen,  36  La.  Ann. 
467.  Compare  Sappington  v.  Watson,  50  Mo. 
83. 

89.  Sheahan  v.  National  Steamshin  Co.,  66 
Hun  (N.  Y.)  48,  20  K  Y.  Suppl.  740. 

90.  Yocum  V.  Polly,  1  B.  Mon.  (Kv.)  358, 
36  Am.  Dec.  583;  McClafferty  v.  Philp,  151 
Pa.  St.  86,  24  Atl.  1042. 

91.  Le  Maistre  v.  Hunter,  Brightly  (Pa.) 
494. 

92.  Joiner  v.  Ocean  Steamship  Co.,  86  Ga. 
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suit,  complained  of  as  malicious,  in  favor  of  plaintiff  in  the  suit  for  malicious 
prosecution,  raise  such  presumption.^^ 

E.  Effect  of  Advice  of  Counsel.  Where  probable  cause  is  shown  bv  suffi- 
cient proof  of  advice  of  counsel  conforming  to  the  requirements  of  the  Jaw, 
questions  as  to  malice  ordinarily  become  immaterial  because  in  most  jurisdictions 
a  full  defense  to  an  action  for  malicious  prosecution  has  thus  been  made  out.^* 
But  where  such  advice  falls  short  of  showing  probable  cause  defendant,  to 
negative  and  rebut  implied  but  not  express  malice,^^  may  prove  that  he  had 
consulted  counsel  learned  in  the  law^^  concerning  a  legal  principle  involved  in 
the  issues  upon  a  full  and  fair  statement  of  all  the  facts  within  his  knowledge 
or  which  with  due  diligence  lie  might  have  known ;  ^  and  that  thereupon  such 
attorney  advised  the  prosecution;^  and  that  defendant  acted  in  such  prosecution 


238,  12  S.  E.  361;  Funk  v.  Amor,  7  Ohio  Cir. 
Ct.  419,  4  Ohio  Cir.  Dec.  662. 

93.  Helwig  v.  Beckner,  149  Ind.  131,  46 
N.  E.  644.  48  N.  E.  788;  Campbell  v.  Threl- 
keld,  2  Dana  (Ky.)  425;  Leyser  v.  Field,  5 
N.  M.  356,  23  Pac.  173. 

94.  See  supra,  VI,  B,  2,  d,  (i),  (a). 
Advice  of  counsel  as  partial  defense  see 

supra,  VI,  B,  2,  d,  (i),  (b). 

95.  Lipowiez  v.  Jervis,  209  Pa.  St.  315,  58 
Atl.  619;  Barron  v.  Mason,  31  Vt.  189. 

96.  Wild  V.  Odell  56  Cal.  136;  Davenport 
V.  Lynch,  51  N.  C.  545;  Baker  v.  Hornick, 
57  S.  C.  213,  35  S.  E.  524.  See  also  Barge 
V.  Weems,  109  Ga.  685,  35  S.  E.  65. 

Evidence  of  advice  of  counsel  as  showing 
malice. —  The  fact  that  the  city  attorney  ad- 
vised that  the  ordinance  under  which  plaintiff 
was  arrested  was  void  is  not  evidence  of 
malice.  James  v.  Sweet,  125  Mich.  132,  84 
N.  W.  61. 

Declarations  of  attorney  as  evidence  of 
malice. —  Declarations  of  plaintiff's  attorney 
in  a  trover  suit,  not  made  in  plaintiff's  pres- 
ence, nor  brought  home  to  him  in  any  way, 
are  inadmissible  to  show  malice  in  bringing 
such  suit.    Farrar  v.  Brackett,  83  Ga.  463, 

12  S.  E.  686. 

97.  See  cases  cited  infra,  this  note. 
Advice  of  percon  not  attorney  at  law. — The 

fact  that  in  commencing  the  prosecution  de- 
fendant acted  upon  the  advice  of  a  person 
who  was  not  a  counselor  or  attorney  at  law 
is  incompetent  to  disprove  malice.  McCul- 
lough  V.  Rice,  59  Ind.  580 ;  Burgett  v.  Burgett, 
43  Ind.  78  (advice  of  a  justice  of  the  peace, 
after  fully  and  fairly  stating  the  case  to 
him)  ;  Straus  v.  Young,  36  Md.  246  (advice 
of  a  magistrate)  ;  Olmstead  v.  Partridge, 
16  Gray.  (Mass.)  381;  Breitmesser  v.  Stier, 

13  Phila.  (Pa.)  80  (advice  of  detective  at 
a  police  station,  specially  empowered  by  the 
mayor  to  inquire  into  such  cases,  a  person 
too  of  experience  in  criminal  matters,  al- 
though not  learned  in  the  law).  Compare 
Cook  V.  Proskey,  138  Fed.  273,  70  C.  C.  A. 
563. 

That  defendant  had  consulted  the  family 
physician,  who  from  the  description  of  plain- 
tiff's action  was  of  the  opinion  that  she  was 
insane,  has  been  held  admissible  to  rebut  the 
inference  of  malice  in  an  action  for  malicious 
prosecution  in  causing  the  arrest  and  im- 
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prisonment  of  plaintiff  upon  a  charge  of  in- 
sanity. Griswold  v.  Griswold,  143  Cal.  617, 
77  Pac.  672. 

Evidence  in  rebuttal. — That  the  person  con- 
sulted had  no  sign  displayed  as  an  attorney 
is  admissible  in  rebuttal.  Atkinson  v.  Van 
Cleave,  25  Ind.  App.  508,  57  N.  E.  731. 

The  fact  that  two  justices  of  the  peace 
issued  an  order  of  attachment  which  was  un- 
just, illegal,  and  offensive  does  not,  in  all 
cases,  conduce  to  show  that  the  party  or  his 
attorney  might  not  have  procured  the  order 
maliciously.  Wood  v.  Weir,  5  B.  Mon.  (Ky.) 
544. 

Consultation  of  counsel  with  county  attor- 
ney.—  Evidence  of  a  witness  who  had  been 
consulted  as  counsel  by  defendant,  with  re- 
lation to  his  having  submitted  the  matter 
to  the  county  attorney,  has  been  held  to  be 
properly  excluded,  as  immaterial.  Kletzing 
V.  Armstrong,  119  Iowa  505,  93  N.  W.  500. 

98.  Laird  v.  Taylor,  66  Barb.  (N.  Y.)  139. 

99.  Colorado. —  Brooks  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303. 

Illinois. —  Murphy  v.  Larson,  77  111.  172; 
Skidmore  v.  Bricker,  77  111.  164. 

Indiana. —  Flora  v.  Russell,  138  Ind.  153, 
37  N.  E.  593. 

'Nebraska. —  Gillispie  v.  Stafford,  4  Nebr. 
(Unoff.)  873,  96  N.  W.  1039. 

North  Carolina. —  Beal  v.  Robeson,  30  N.  C. 
276. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  66. 

Sufficiency  of  statement  of  facts  a  question 
for  the  jury.— Torsch  v.  Dell,  88  Md.  459,  41 
Atl.  903. 

1.  Parker  v.  Parker,  102  Iowa  500,  71 
N.  W.  421;  Cooper  v.  Utterbach,  37  Md. 
282. 

2.  Eastman  v.  Keasor,  44  N.  H.  518;  Ram- 
sey V.  Arrott,  64  Tex.  320;  R.  F.  Scott 
Grocer  Co.  v.  Kelly,  14  Tex.  Civ.  App.  136, 
36  S.  W.  140. 

Instructions  by  prosecuting  attorney. —  It 
is  not  malicious  prosecution  for  one  to  prefer 
charges  against  a  person  to  the  prosecuting 
attorney,  and  follow  his  instructions  in  lay- 
ing the  matter  before  the  grand  jury.  St. 
Louis,  etc.,  R.  Co.  v.  Wallin,  71  Ark.  422, 
75  S.  W.  477. 

A  letter  of  the  prosecuting  attorney,  au- 
thorizing the  commencement  of  the  prosecu- 
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on  such  advice^  in  good  faitli.'^  Such  evidence  not  amounting  to  proof  of  prob- 
able cause  may  operate  strongly,^  but  is  not  conclusive  to  show  that  defendant 
acted  without  malice.'' 

VIII.  FAVORABLE  TERMINATION  OF  PROCEEDING.^ 

A.  An  Essential  Element — l.  General  Rule.  Subject  to  the  exception 
stated  below  no  action  lies,  and  no  counter-claim  ^  can  be  asserted  for  a  malicious 
prosecution  until  the  original  proceeding,  civil  ^  or  criminal,^^  complained  of  has 


tion  complained  of,  is  admissible^  where  it 
tends  to  show  motive,  and  probable  cause  to 
believe  that  an  offense  had  been  committed, 
and  that  the  course  usual  in  such  cases  was 
taken.  Thurston  v.  Wright,  77  Mich.  96,  43 
N.  W.  860. 

3.  Arkansas. —  Lemay  v.  Williams,  32  Ark. 
166. 

Colorado. —  Brooks  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303. 

Indiana. —  Smith  v.  Zent,  59  Ind.  362. 

loioa. —  Myers  v.  Wright,  44  Iowa  38. 

Louisiana. —  Womack  v.  Fudikar,  47  La. 
Ann.  33*  16  So.  645. 

Maine. —  Hopkins  v.  McGillicuddy,  69  Me. 
273;  Soule  v.  Winslow,  66  Me.  447.*^ 

Maryland. —  Turner  v.  W^alker,  3  Gill  &  J. 
377,  22  Am.  Dec.  329. 

Missouri. —  Stubbs  v.  Mulholland,  168  Mo. 
47,  67  S.  W.  650. 

Texas. —  Hurlbut  v.  Boaz,  4  Tex.  Civ.  App. 
371,  23  S.  W.  446. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  66. 

The  consultation  must  be  connected  with 
the  commencement  of  the  prosecution.  Olson 
V.  Berg,  87  Minn.  277,  91  N.  W.  1103. 

4.  Colorado. —  Brooks  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303. 

Maryland. —  Cooper  v.  Utterbach,  37  Md. 
282. 

Pennsylvania. —  McClafferty  v.  Philp,  151 
Pa.  St.  86,  24  Atl.  1042;  Emerson  v.  Coch- 
ran, 111  Pa.  St.  619,  4  Atl.  498;  Humphreys 
V.  Mead,  23  Pa.  Super.  Ct.  415. 

Texas. —  Glasgow  v.  Owen,  69  Tex.  167,  6 
S.  W.  527. 

Wisconsin. —  Small  v.  McGovern,  117  Wis. 
608,  94  N.  W.  651. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  66. 

5.  Murphy  v.  Larson,  77  HI.  172;  Skid- 
more  V.  Bricker,  77  111.  164;  Palmer  v.  Rich- 
ardson, 70  111.  544. 

6.  Lemay  v.  Williams,  32  Ark.  166 ;  Lytton 
V.  Baird,  95  Ind.  349;  Brewer  v.  Jacobs,  22 
Fed.  217,  holding  that  if  the  jury  can  see 
from  all  the  facts  that  the  suit  was  malicious, 
notwithstanding  the  advice  of  counsel,  such 
advice  affords  no  protection. 

7.  Termination  of  proceeding:  Evidence 
see  infra,  XIV,  C,  7.  Pleading  see  infra,  XIII, 
A,  6.  Showing  want  of  probable  cause  see 
supra,  VI,  B,  4 ;  VI,  C,  4. 

8.  Cawker  City  State  Bank  v.  Jennings, 
89  Iowa  230,  56  N.  W.  494 ;  Brooks  v.  West- 
over,  65  Iowa  369,  21  N.  W.  682. 


9.  Alabama. —  Jones  v.  Kirksey,  10  Ala. 
839. 

California. —  Dowdell  v.  Carpy,  129  Cal. 
168,  61  Pac.  948. 

Connecticut. —  See  Frisbie  v.  Morris,  75 
Conn.  637,  55  Atl.  9. 

Kentucky. —  Wood  v.  Laycock,  3  Mete.  192. 

il/ai?ie.— Williams  v.  Ellis,  101  Me.  247, 
63  Atl.  818. 

Maryland. —  Turner  v.  Walker,  3  Gill  &  J. 
377,  22  Am.  Dec.  329. 

Massachusetts. —  Shattuck  v.  Simonds,  191 
Mass.  506,  78  N.  E.  122;  Wilson  u.  Hale,  178 
Mass.  Ill,  59  N.  E.  632;  O'Brien  v.  Barry, 
106  Mass.  300,  8  Am.  Rep.  329. 

New  Yoi'k. —  Burt  v.  Place,  4  W^end.  591. 

Wisconsin. —  Lubv  V.  Bennett,  111  Wis. 
613,  87  N.  W.  804,*  87  Am.  St.  Rep.  897,  56 
L.  R.  A.  261. 

England. —  Metropolitan  Bank  v.  Pooley, 
10  App.  Cas.  210,  49  J.  P.  756,  54  L.  J.  Q.  B. 
449,  53  L.  T.  Rep.  N.  S.  163,  33  Wkly.  Rep. 
709. 

'    Favorable  termination  when  not  necessary 

see  infra,  VIII,  A,  2. 

10.  California. —  Hurgren  v.  Union  Mut. 
L.  Ins.  Co.,  141  Cal.  595,  75  Pac.  168. 

Connecticut. —  Brown  v.  Randall,  36  Conn. 
56,  4  Am.  Rep.  35. 

Illinois. —  Bonney  v.  King,  201  111.  47,  66 
N.  E.  377;  McBean  v.  Ritchie,  18  111.  114. 
But  see  Gilbert  v.  Emmons,  42  111.  143,  89 
Am.  Dec.  412,  where  it  is  held  that  an  action 
for  malicious  prosecution  will  lie,  although 
there  has  been  no  trial  by  jury  or  verdict  of 
acquittal  upon  the  charge. 

Indiana. —  West  V.  Hays,  104  Ind.  251,  3 
N.  E.  932. 

Kansas. —  Schippel  v.  Norton,  38  Kan.  567, 
16  Pac.  804;  Gillespie  v.  Hudson,  11  Kan. 
163. 

Massachusetts. — Wood  v.  Graves,  144  Mass. 
365,  11  N.  E.  567,  59  Am.  Rep.  95;  O'Brien 
V.  Barry,  106  Mass.  300,  8  Am.  Rep.  329; 
Bacon  v.  Waters,  2  Allen  400. 

Missouri. —  Sharpe  i*.  Johnston,  76  Mo.  660. 

New  Jersey. —  Lowe  v.  Wartman,  47  N".  J. 
L.  413,  1  Atl.  489. 

Neio  York. —  Hinds  v.  Parker,  11  N.  Y. 
App.  Div.  327,  42  N.  Y.  Suppl.  955. 

North  Carolina. —  Hardin  v.  Borders,  23 
N.  C.  143. 

Pennsylvania. —  Mayer  v.  Walter,  64  Pa. 
St.  283;  Stewart  v.  Thompson,  51  Pa.  St. 
158. 

South  Carolina. —  O'Driseoll  v.  McBurney, 
2  Nott  &  M.  54;  Shackleford  v.  Smith,  1  Nott 
&  M.  36. 
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been  legally  terminated  in  favor  of  defendant  therein. Until  such  original 
proceeding  has  been  so  finally  ended,  there  is  no  remedy  because  there  is  no 
wrong,^^  and  questions  concerning  want  of  probable  cause  and  malice  are 
immaterial.^^ 


Wisconsin. —  Woodworth  v.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135;  Pratt  v. 
Page,  18  Wis.  337. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  70. 

But  see  Johnson  ij.  Corrington,  7  Ohio  Dec. 
(Reprint)  572,  3  Cine.  L.  Bui.  1139,  where 
plaintiff  was  indicted  and  then  arrested  in 
another  state  on  a  requisition  as  a  fugitive 
from  justice,  it  was  held  that  he  might  bring 
an  action  for  malicious  prosecution,  although 
the  indictment  is  still  pending. 

11.  California. —  Grant  v.  Moore,  29  Cal. 
644. 

Connecticut. —  Monroe  v.  Maples,  1  Root 
653. 

Illinois. —  Daily  v.  Donath,  100  111.  App. 
52. 

Indiana. —  Stark  v.  Bindley,  152  Ind.  182, 
52  N.  E.  804;  Steel  v.  Williams,  18  Ind. 
161. 

Kentucky. —  Wood  v.  Laycock,  3  Mete.  192. 

Louisiana. —  Davis  v.  Stuart,  47  La.  Ann. 
378,  16  So.  871. 

New  York. —  Vanderbilt  v.  Mathis,  5  Duer 
304. 

Tennessee. —  Swepson  v.  Davis,  109  Tenn. 
99,  70  S.  W.  65,  59  L.  R.  A.  501. 

Texas. —  Von  Koehring  v.  Witte,  15  Tex. 
Civ.  App.  646,  40  S.  W.  63. 

Vermont. —  Driggs  v.  Burton,  44  Vt,  124. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

Wisconsin. —  Luby  v.  Bennett,  111  Wis. 
613,  87  N.  W.  804,  87  Am.  St.  Rep.  897,  56 
L.  R.  A.  261. 

United  States. —  Crescent  City  Live-Stock, 
etc.,  Co.  V.  Butchers'  Union  Slaughter  House, 
etc.,  Co.,  120  U.  S.  141,  7  S.  Ct.  472,  30  L. 
ed.  614. 

England. —  Whitworth  v.  Hall,  2  B.  &  Ad. 
695,  9  L.  J.  K.  B.  297,  22  E.  C.  L.  291; 
Fisher  v.  Bristow,  Dougl.  {3d  ed.)  215;  Mor- 
gan V.  Hughes,  2  T.  R.  225;  Arundel  v.  Tre- 
gono,  Yelv.  116. 

Canada. —  Poitras  v.  Le  Beau,  14  Can.  Sup. 
Ct.  742;  Erickson  v.  Brand,  14  Ont.  App. 
614;  Cameron  v.  Fergusson,  3  U.  C.  Q.  B. 
O.  S.  318. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  70. 

In  a  prosecution  for  perjury  defendant  has 
no  ground  of  action  for  want  of  probable 
cause  for  the  prosecution,  no  matter  how 
malicious  and  unfounded  it  may  have  been, 
until  such  prosecution  is  ended  by  his  ac- 
quittal or  discharge.  McBean  v.  Ritchie,  18 
111.  114. 

Attachment  proceedings. —  According  to 
what  is  believed  to  be  the  weight  of  author- 
itj,  an  action  will  not  lie  for  a  malicious  at- 
tachment until  a  termination  of  the  attach- 
ment suit  in  favor  of  defendant  therein.  Rea 
V.  Lewis,  Minor  (Ala.)  382;  Wall  v.  Toomey, 
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52  Conn.  35;  Feazle  v.  Simpson,  2  111.  30; 
Nolle  V.  Thompson,  3  Mete.  (Ky.)  121; 
Spring  V.  Besore,  12  B.  Mon.  (Ky. )  551; 
Rossiter  v.  Minnesota  Bradner-Smith  Paper 
Co.,  37  Minn.  990,  33  N.  W.  855;  Kelley  v. 
Osborn,  86  Mo.  App.  239;  Freymark  v.  Mc- 
Kinney  Bread  Co.,  55  Mo.  App.  435;  Bump 
V.  Betts,  19  Wend.  (N.  Y.)  421;  Donnegan  v. 
Armour,  3  Ohio  Cir.  Ct.  432,  2  Ohio  Cir.  Dec. 
244;  Zigler  v.  Russell,  2  Ohio  Dec.  (Reprint) 
518,  3  West.  L.  Month.  424;  Sloan  v.  Mc- 
Cracken,  7  Lea  (Tenn.)  626;  McCracken  v. 
Covington  City  Nat.  Bank,  4  Fed.  602.  In 
Michigan  it  is  held  that  a  motion  to  dissolve 
an  attachment  need  not  precede  the  bringing 
of  the  suit  for  malicious  attachment;  but 
that  if  the  motion  to  dissolve  is  made,  the 
attachment  defendant  will  have  to  wait  until 
the  termination  of  that  proceeding  before 
bringing  suit;  and  that  a  motion  to  dissolve 
afterward  made  does  not  affect  the  suit  once 
instituted.  Cadwell  v.  Corey,  91  Mich.  335, 
51  N.  W.  888  [citing  Brand  v.  Hinchman,  68 
Mich.  590,  36  N.  W.  664,  13  Am.  St.  Rep. 
362].  Termination  of  suit  by  payment  of 
plaintiff's  demands  and  costs,  it  has  been 
held,  will  not  necessarily  bar  an  action  for 
malicious  attachment,  inasmuch  as  the  in- 
terests of  the  party  imperatively  require  that 
his  property  shall  be  released  from  the  wrong- 
ful attachment  without  delay.  Brand  v. 
Hinchman,  68  Mich.  590,  36  N.  W.  664,  13 
Am.  St.  Rep.  362 ;  Fortman  v.  Rottier,  8  Ohio 
St.  548,  70  Am.  Dec.  606.  To  the  same  effect 
see  Spaids  v.  Barrett,  57  HI.  289,  11  Am. 
Rep.  10,  where  it  was  held  that  an  action  for 
malicious  attachment  might  be  brought  where 
defendant  in  attachment  paid  the  amount 
claimed  in  the  writ  to  save  his  property  from 
total  ruin.  That  attachment  defendant  en- 
tered special  bail  to  dissolve  the  attachment 
and  confessed  judgment  for  a  smaller  amount 
than  claimed  is  no  defense  to  the  action. 
Foster  v.  Sweeny,  14  Serg.  &  R.  (Pa.)  386. 

12.  Liquid  Carbonic  Acid  Mfg.  Co.  v.  Con- 
vert, 82  111.  App.  39  [affirmed  in  186  111.  384, 
57  N,  E.  1129];  Fisher  v.  Bristow,  DougL 
(3d  ed.)  215.  See  also  infra,  XI,  D;  XIII,  B, 
2,  b,  (II). 

The  declaration  must  show  that  the  suit 
complained  of  has  been  brought  to  an  end 
the  same  as  in  a  case  of  malicious  prosecu- 
tion of  a  criminal  proceeding,  and  for  the 
same  reason,  viz.,  that  the  party  might  re- 
cover in  his  action  for  malicious  prosecution, 
and  yet  be  guilty  of  and  afterward  convicted 
of  the  original  charge.  Bonney  v.  King,  103 
111.  App.  601  [affirmed  in  201  111.  47,  66  N.  E. 
377]. 

13.  Hergenrather  v.  Spielman,  (Md.  1891) 
22  Atl.  1106;  Lowe  v.  Wartman,  47  N.  J.  L. 
413,  1  Atl.  489;  Williams  v.  Ainsworth,  121 
Wis.  600,  99  N.  W.  327. 
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2.  Exception  to  Rule.  An  exception  to  the  rule  just  stated  has  been  enforced 
where  the  proceedings  complained  of  were  ex  parte and  plaintiff  had  no  oppor- 
tunity of  being  heard as  in  cases  of  malicious  attachment.^'^ 

B.  Mode  of  Tepmination  —  l.  In  General.  Any  mode  of  termination  is 
sufficient  which  constitutes  a  hona  fide  and  linal  disposition  on  the  merits  of  the 
particular  case  by  the  proper  judicial  officer  or  body/^  or  which  amounts  to  such 
a  cessation  of  proceedings  as  to  render  them  incapable  of  being  revived.^^ 

2.  Judgment  or  Acquittal  —  a.  In  General.  A  verdict  and  judgment  are  not 
essential  to  the  maintenance  of  the  action.^^  A  criminal  prosecution  has  sufficiently 
terminated  in  this  sense  if  plaintiff  has  been  acquitted.^^ 

b.  Effect  of  Appeal.    It  has  been  decided  that  the  rendition  of  a  judgment^ 


14.  See  supra,  VIII,  A,  1.  See  also  supra, 
VI,  B,  4,  e,  (II),  (A),  text  and  note  8. 

15.  Steward  i\  Gromett,  7  C.  B.  N.  S.  191, 
6  Jur.  N.  S.  776,  29  L.  J.  C.  P.  170,  97 
E.  C.  L.  191. 

16.  See  supra,  p.  7,  n.  7 ;  and  infra,  note  17. 

17.  A  number  of  cases  hold  that  if  a  civil 
suit  is  maliciously  prosecuted,  especially  the 
swearing  out  of  a  false  attachment  without 
probable  cause,  it  is  not  necessary  in  order  to 
maintain  an  action  to  recover  therefor  that 
the  suit  should  have  ended,  or  that  the  at- 
tachment must  have  been  discharged  or  other- 
wise terminated  in  favor  of  defendant  in  the 
original  suit  (Alsop  v.  Lidden,  130  Ala.  548, 
30  So.  401;  Page  v.  Gushing,  38  Me.  523; 
Zinn  V.  Rice,  154  Mass.  1,  27  N.  E.  772,  12 
L.  R.  A.  288;  Caldwell  v.  Corev,  91  Mich. 
335,  51  N.  W.  888;  Brand  v.  Hinchman,  G8 
Mich.  590,  36  N.  W.  664,  13  Am.  St.  Rep. 
362 ;  Rossiter  v.  Minnesota  Bradner-Smith 
Paper  Co.,  37  Minn.  296,  33  N.  W.  855 ;  Fort- 
man  V.  Rottier,  8  Ohio  St.  548,  70  Am.  Dec. 
606;  Grainger  v.  Hill,  4  Bing.  N.  Cas.  212,  7 
L.  J.  C.  P.  85,  5  Scott  561,  33  E.  C.  L.  675. 
But  see  Kelley  v.  Osborn,  86  Mo.  App.  239), 
where  the  validity  of  the  debt  on  which  the 
attachment  issued  is  not  disputed  (Zinn  v. 
Rice,  154  Mass.  1,  27  N.  E.  772,  12  L.  R.  A. 
288)  ;  or  where  defendant  pays  the  sum 
claimed,  involuntarily,  under  protest  and  for 
the  sake  of  obtaining  his  liberty  from  duress 
(Morton  v.  Young,  55  Me.  24,  92  Am.  Dec. 
565 ) .  See  also  Freymark  v.  McKinney  Bread 
Co.,  55  Mo.  App.  435;  Bump  v.  Betts,  19 
Wend.  (N.  Y.)  421;  McCracken  v.  Covington 
City  Nat.  Bank,  4  Fed.  602. 

18.  California. —  Hurgren  v.  Mutual  L. 
Ins.  Co..  (1902)  69  Pac.  615. 

Illinois. —  Bonney  f.  King,  201  111.  47,  66 
N.  W.  377. 

Indiana. —  West  v.  Hayes,  104  Ind.  251,  3 
N.  E.  932. 

Iowa. —  Cawker  City  State  Bank  v.  Jen- 
nings, 89  Iowa  230,  56  N.  W.  494;  Brooks  c. 
Westover,  65  Iowa  360,  21  N.  W.  682. 

Kentucky. —  Wood  v.  Laycock,  3  Mete.  192. 

Louisiana. —  Davis  v.  Stuart,  47  La.  Ann. 
378,  16  So.  871. 

Massachusetts. —  Hamilburgh  v.  Shepard, 
119  Mass.  30;  Cardival  v.  Smith,  109  Mass. 
158,  12  Am,  Rep.  682;  O'Brien  v.  Barry,  106 
Mass.  300,  8  Am.  Rep.  329. 

Missouri. —  Kelley  v.  Osborn,  86  Mo.  App. 
239. 


Nebraska. —  Miller  Bank  v.  Richmon,  64 
Nebr.  Ill,  89  N.  W.  627. 

Tennessee. —  Swepson  v.  Davis,  109  Tenn. 
99,  70  S.  W.  65,  59  L.  R.  A.  501. 

Wisconsin. —  Luby  v.  Bennett,  111  Wis. 
613,  87  N.  W.  804,'  87  Am.  St.  Rep.  897,  56 
L.  R.  A.  261 ;  Strehlow  v.  Pettit,  96  Wis.  22, 
71  N.  W.  102. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  71. 

19.  See  infra,  text  and  note  29. 

20.  Casebeer  v.  Drahoble,  13  Nebr.  465,  14 
N.  W.  397. 

Termination  by  lapse  of  a  year  from 
declaration  in  a  malicious  arrest  see  Cameron 
V.  Fergusson,  30  U.  C  Q.  B.  O.  S.  318. 

That  no  formal  order  of  discharge  is  nece^,- 
sary  see  Potter  v.  Casterline.  41  N.  J.  L. 
22.  Compare  Rutherford  v.  Dyer,  (Ala. 
1906)  40  So.  974.  In  this  case  the  prosecu- 
tion having  been  instituted  before  a  justice, 
a  transcript  of  the  proceedings  before  the 
justice  showed  that,  the  cause  coming  on  for 
hearing,  it  was  ordered  and  adjudged  that  the 
prosecution  as  to  plaintiff  be  dismissed,  on 
motion  of  counsel  representing  the  state  to 
dismiss  on  the  ground  that  plaintiff  was  a 
minor  and  acted  under  instructions  of  her 
mother.  It  was  held  that  an  objection  that 
the  transcript  did  not  show  that  the  charge 
had  been  judicially  investigated  and  the 
prosecution  ended  was  without  merit. 

21.  Bell  V.  Matth3ws,  37  Kan.  686,  16  Pac. 
97;  Kelley  v.  Sage,  12  Kan.  109.  See  infra, 
VIII,  B,  3,  4,  5. 

22.  Thomason  v.  De  Motte,  9  Abb.  Pr. 
(N.  Y.)  242,  18  How.  Pr.  529;  Secor  v.  Bab- 
cock,  2  Johns.  (N.  Y.)  203. 

Unless  there  is  an  acquittal  no  action  for 
malicious  prosecution  will  lie.  Whitesell  v. 
Study,  (Ind.  App.  1906)  76  N.  E.  1010; 
Leonard  v.  St.  Louis  Transit  Co.,  115  Mo. 
App.  349,  91  S.  W.  452. 

On  the  merits. —  It  must  be  shown  that  the 
prosecution  has  been  tried  on  its  merits,  and 
a  verdict  rendered.  Hurd  v.  Shaw,  20  111. 
354. 

An  acquittal  v/hich  will  bar  a  second  prose- 
cution for  the  same  offense  need  not  be 
shown.  Clark  v.  Cleveland,  6  Hill  (N.  Y.) 
344. 

23.  Duckworth  v.  Boykin,  114  Ga.  969,  41 
S.  E.  62;  Gerken  v.  Ruppert,  33  Misc.  (N.  Y.) 
382,  67  N.  Y.  Suppl.  589;  Swepson  v.  Davis, 
109  Tenn.  99,  70  S.  W.  65,  59  L.  R.  A.  501. 
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for  plaintiff  after  appeal,^^  if  not  while  the  appeal  is  pending,'^^  is  sufficient  basis 
for  the  action. 

3.  Dismissal  or  Discharge.  It  is  a  sufficient  termination  of  the  original  pro- 
ceeding to  serve  as  a  basis  for  an  action  of  malicious  prosecution  that  plaintiff 
was  discharged,  or  the  original  proceeding  was  dismissed  at  a  preliminary  hearing,'^® 
or  before  trial,^^  as  upon  an  abandonment  of  the  proceedings ;     that  the  grand 


24.  Burt  V.  Place,  4  Wend.  (N.  Y.)  591. 
Dismissal  by  the  county  court  of  a  case  on 

appeal  from  a  justice's  judgment  of  convic- 
tion terminates  the  prosecution  within  the 
rule  requiring  a  prosecution  to  end  by  an 
acquittal  in  order  to  entitle  accused  to  main- 
tain an  action  for  malicious  prosecution. 
Evans  v.  Atlantic  Coast  Line  R.  Co.,  105  Va. 
72,  53  S.  E.  3. 

25.  An  action  for  malicious  prosecution 
cannot  be  maintained  when  the  proceedings, 
under  which  the  arrest  complained  of  had 
been  made^  were  not  terminated,  but  an  ap- 
peal was  pending.  Reynolds  v.  De  Geer,  13 
111.  App.  113;  Nebenzahl  v.  Townsend,  61 
How.  Pr.  (N.  Y.)  353.  Compare  Howell  v. 
Edwards,  30  X.  C.  516.  But  in  Marks  v. 
Townsend,  97  N.  Y.  590,  however,  it  was  held 
that  when  a  party  has  a  final  judgment  on 
trial,  the  prosecution  is  so  far  terminated 
that  he  may  sue  for  malicious  prosecution. 
If  an  appeal  from  the  judgment  be  pending 
when  he  brings  his  action,  he  simply  takes 
the  risk  of  an  adverse  decision  on  the  appeal, 
which  will  defeat  such  action. 

Although  the  right  to  petition  for  a  new 
trial  on  statutory  grounds  continues  for  a 
year  from  the  time  of  the  entry  of  the  judg- 
ment, the  action  will  lie  at  any  time  after 
entry  of  final  judgment  in  the  court  of  last 
resort  in  the  action  claimed  to  have  been 
malicious.  Foster  v.  Denison,  19  R.  I.  351, 
36  Atl.  93. 

Before  mandate  carried  into  effect. —  Where 
a  decree  for  complainant  on  a  bill  in  chan- 
cery brought  in  the  circuit  court  was  reversed 
by  the  court  of  appeals,  with  a  mandate  di- 
recting the  circuit  court  to  dismiss  the  bill,  it 
was  held  that  this  was  not  such  a  final  ad- 
judication and  determination  of  the  suit  as 
would  authorize  defendant  to  bring  an  action 
for  malicious  prosecution  before  the  mandate 
was  carried  into  effect.  Spring  v.  Besore,  12 
B.  Mon.  (Ky. )  551.  But  otherwise  where  it 
has  been  judicially  determined  that  the  ar- 
rest was  illegal  and  defendant  entitled  to  his 
discharge,  as  the  appeal  does  not  change  his 
status  and  the  warrant  cannot  be  revived. 

Staying  action  for  malicious  prosecution. — 
It  seems  that  the  appeal  from  the  judgment 
may  furnish  a  reason  for  staying  the  trial  of 
the  action  for  malicious  prosecution  until  the 
decision  of  the  appeal.  Marks  Xi.  Townsend, 
97  N.  Y.  590. 

26.  Costello  V.  Knight,  4  Mackey  (D.  C.) 
65;  Dreyfus  v.  AuL  29  Nebr.  191,  45  N.  W. 
282;  Rogers  v.  Mullins,  26  Tex.  Civ.  App. 
250,  63  8.  W.  897. 

After  hearing. —  Rider  r..  Kite,  61  N.  J.  L. 
8,  38  Atl.  754;  Robbins  v.  Robbins,  133  N.  Y. 
597,  30  N.  E.  977  [affirming  15  N.  Y.  Suppl. 
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215]  (where  plaintiff  was  discharged  on  her 
promise  of  good  behavior)  ;  Mentel  v.  Hip- 
pely,  165  Pa.  St.  558,  30  Atl.  1021.  And  see 
Douglas  V.  Allen,  56  Ohio  St.  156,  46  N.  E. 
707;  Foster  v.  Denison,  19  R.  I.  351,  36  Atl. 
93. 

For  want  of  prosecution. —  Swensgaard  v. 
Davis,  33  Minn.  368,  23  N.  W.  543 ;  Waldron 
V.  Sperry,  53  W.  Va.  116,  44  S.  E.  283.  But, 
although  one  arrested  upon  a  criminal  war- 
rant be  discharged  by  the  magistrate,  yet  if 
the  prosecutor,  with  due  diligence,  follows  up 
the  prosecution,  and  carries  it  on  in  a  court 
having  jurisdiction  to  try  the  case  upon  its 
merits,  this  is  in  effect  a  continuation  of  the 
original  prosecution.  Hartshorn  v.  Smith, 
104  Ga.  235,  30  S.  E.  666. 

27.  Kelley  v.  Sage,  12  Kan.  109. 
Discharge  by  the  county  attorney. —  Bell  v. 

Matthews,  37  Kan.  686,  16  Pac.  97. 

Discharge  by  a  court  having  jurisdiction. 
—  Moyle  V.  Drake,  141  Mass.  238,  6  N.  E.  520. 

Discharge  by  a  justice  (Porter  v.  Martyn, 
(Tex.  Civ.  App.  1895)  32  S.  W.  731),  with 
consent  of  the  prosecutor  (Welch  v.  Cheek, 
115  N.  C.  310,  20  S.  E.  460),  or  for  failure 
of  the  prosecutor  to  give  security  for  costs 
(Casebeer  v.  Rice,  18  Nebr.  203,  24  N.  W. 
693). 

Discharge  from  bail  or  imprisonment. —  In- 
gram V.  Root,  51  Hun  (N.  Y.)  238,  3  N.  Y. 
Suppl.  858;  Rice  v.  Ponder,  29  K  C.  390; 
Murray  v.  Lackey,  6  N.  C.  368.  In  Bacon  v. 
Townsend,  6  Barb.  (N.  Y.)  426,  in  an  action 
for  malicious  prosecution  in  preferring  a 
criminal  complaint  against  plaintiff,  evidence 
that  a  recognizance  had  been  taken  from  the 
plaintiff,  and  that  an  indorsement  had  sub- 
sequently been  made  upon  the  affidavits  taken 
by  the   police  magistrate,   in   these  words, 

Bail  discharged,  April  20,  1843,"  and  that 
an  entry  to  the  same  effect  was  made  in  the 
book  of  minutes  kept  by  the  clerk  of  the 
criminal  court,  is  not  sufficient  proof  that 
there  was  an  end  of  the  criminal  prosecution, 
before  the  commencement  of  the  suit.  But 
in  Hj'-de  v.  Greuch,  62  Md.  577,  in  an  action 
for  malicious  prosecution  in  procuring  a 
peace  warrant,  it  was  held  that  the  release 
of  the  party  on  giving  surety  to  keep  the 
peace,  although  not  technically  a  termina- 
tion of  the  proceeding,  entitled  him  to  sue. 

28.  Brown  v.  Randall,  36  Conn.  56,  4  Am. 
Rep.  35;  Page  r.  Citizens'  Banking  Co.,  Ill 
Ga.  73,  36  S.  E.  418,  78  Am.  St.  Rep.  144, 
51  L.  R.  A.  463;  Fay  v.  O'Neill,  36  N.  Y. 
11;  Graves  V.  Scott,  104  Va.  372,  51  S.  E. 
821,  2  L.  R.  A.  N.  S.  927. 

For  want  of  prosecution  allowed  to  go  at 
liberty  has  the  same  effect.  Leever  v.  Hamill, 
57  Ind.  423.    See  cases  cited  supra,  note  26. 
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jury  failed  to  indict  or  that  the  indictment  lias  been  quashed.^'^  When  the 
original  proceeding,  however,  has  been  terminated  by  the  consent  or  the  pro- 
curement^^ of  plaintiff,  or  the  dismissal  or  discharge  is  merely  technical,^^  or  has 
been  improperly  obtained,^^  no  foundation  has  been  laid  for  the  action  on  the 
case.  So  it  is  held  that  a  dismissal  of  a  suit  on  a  stipulation  signed  by  both  par- 
ties providing  that  each  party  shall  pay  his  own  costs or  at  plaintiff's  costs 


29.  Arkansas. —  Wells  v.  Parker,  76  Ark. 
41,  88  S.  W.  602. 

Florida.— Uovrer  v.  Lewton,  18  Fla.  328. 
Georgia. —  Woodruff  v.  Woodruff,  22  Ga. 
237. 

Indiana. —  Darnell  v.  Sallee,  7  Ind.  App. 
581,  34  N.  E.  1020. 

Kentucky. —  Proctor  Coal  Co.  v.  Moses,  40 
S.  W.  681,  19  Ky.  L.  Pep.  419. 

Massachusetts. —  Graves  v.  Dawson,  130 
Mass.  78.  39  Am.  Rep.  429. 

New  Jersey. —  Apgar  r.  Woolston,  43  N.  J. 
L.  57;  Potter  v.  Casterline,  41  N.  J.  L.  22. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  71. 

But  see  O'Driscoll  v.  McBurney,  2  Nott  & 
M.  (S.  C.)  54,  holding  that  the  refusal  of 
the  grand  jury  to  act  upon  a  memorial  pre- 
senti'il  to  that  body  complaining  of  the  con- 
duct of  plaintiff,  who  was  a  public  officer,  is 
not  a  sufficient  termination  of  the  case  to 
support  an  action  for  malicious  prosecution, 
for  application  may  be  made  to  another  jury. 
And  see  Von  Koehring  v.  Witte,  15  Tex.  Civ. 
App.  646,  40  S.  W.  63. 

No  information  filed. —  An  order  by  a  court 
in  a  criminal  case  that,  the  prosecuting  at- 
torney having  filed  "  reasons  therefor,  he  have 
leave  not  to  file  an  information,"  is  a  final 
order  and  an  end  of  the  prosecution.  Spald- 
ing V.  Lowe,  56  Mich.  366,  23  N.  W.  46. 

30.  Lytton  v.  Baird,  95  Ind.  349;  Hays  v. 
Blizzard,  30  Ind.  457;  Cook  v.  Proskey,  138 
Fed.  273,  70  C.  C.  A.  563. 

Quashal  as  to  one  of  two  offenses  charged. 
—  Defendant  filed  an  affidavit  charging  plain- 
tiflf  and  others  with  blackmailing  with  intent 
to  extort  money,  and  H  was  held  to  answer 
at  the  common  pleas.  Defendant  appeared 
before  the  grand  jury,  which  returned  an 
indictment  for  the  ofifense  and  also  an  in- 
dictment against  plaintiff  for  assault.  The  in- 
dictment for  blackmailing  was  quashed  and 
plaintiff  began  an  action  against  defendant 
for  damages  for  malicious  prosecution  while 
the  indictment  for  assault  was  still  pending. 
It  was  held  that  the  criminal  prosecution  was 
not  legally  terminated  when  the  action  for 
malicious  prosecution  was  begun.  Gaiser  v. 
Hurleman,  (Ohio  1906)  78  N.  E.  372. 

31.  Welch  V.  Cheek,  125  N.  C.  353,  34  S.  E 
531.  Or  there  has  been  a  discharge  because 
of  settlement  of  the  parties.  McCormick  v. 
Sisson,  7  Cow.  (N.  Y.)  715. 

32.  California. —  Hurgren  v.  Union  Mut.  L. 
Ins.  Co.,  141  Cal.  585,  75  Pac.  168. 

Delaware. —  Craig  v.  Ginn,  3  Pennew.  117, 
48  Atl.  192,  94  Am.  St.  Rep.  77,  53  L.  R.  A. 
715. 

Illinois. —  Hibbard  v.  Ryan,  46  111.  App. 
313;  Rosenberg  v.  Hart,  33  111.  App.  262; 


Fadner  v.  Filer,  27  111.  App.  506;  Emery  v. 
Ginnan,  24  111.  App.  65. 

Massachusetts. —  Sartwell  v.  Parker,  141 
Mass.  405,  5  N.  E.  807.  See  also  Hamilburgh 
V.  Shepard,  119  Mass.  30,  where  after  an  ac- 
tion for  malicious  prosecution  was  brought, 
it  was  agreed  to  enter  the  prosecuting  suit 
"  Neither  party "  and  the  writ  was  never 
entered  in  court. 

Islew  York. —  Gallagher  v.  Stoddard,  47  Hun 
101;  McCormick  v.  Sisson,  7  Cow.  715.  See 
also  Atwood  v.  Beirne,  73  Hun  547,  26  N.  Y. 
Suppl.  149,  where  an  agreement  between  the 
parties,  their  counsel,  and  the  justice  after 
three  trials  and  being  tired  of  the  proceed- 
ings, that  the  parties  should  be  absent  from 
court  on  the  day  to  which  the  proceedings 
were  adjourned,  and  complaint  thus  fell  for 
want  of  prosecution  was  insufficient. 

Pennsylvania. —  Murson  v.  Austin,  2  Phila. 
116. 

Rhode  Island. —  Russell  v.  Morgan,  24  R.  I. 
134,  .52  Atl.  809. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  71. 

33.  Marks  v.  Townsend,  97  N.  Y.  590. 

There  must  be  a  legal  termination  to  sup- 
port the  action.  The  mere  fact  that  the  ac- 
cused was  discharged  from  the  recognizance 
entered  into  by  him  at  the  time  of  his  arrest 
(Bacon  v.  Townsend,  2  Edm.  Sel.  Cas.  (N.  Y.) 
120),  or  striking  a  cause  from  the  docket,  on 
motion  of  the  states'  attorney,  with  leave  to 
reinstate  the  same  (Blalock  v.  Randall.  76 
111.  224),  or  an  unauthorized  discharge  (Hill 
r.  Egan,  160  Pa.  St.  119,  28  Atl.  646),  or 
discharging  an  injunction  (Wood  v.  Lay- 
cock,  3  Mete.  (Ky. )  192),  or  the  dismissal 
of  a  prosecution  in  a  justice's  court  for  the 
purpose  of  commencing  it  in  a  district  court 
(Schippel  V.  Norton,  38  Kan.  567,  16  Pac.  804. 
And  see  Lancaster  v.  McKay,  103  Ky.  610, 
45  S.  W.  887 ) ,  is  not  such  legal  termination 
of  the  prosecution  as  will  permit  an  action 
to  lie  for  malicious  prosecution.  A  discharge 
under  an  act  for  not  bringing  on  the  trial  of 
an  indictment  at  the  term  in  which  issue  is 
joined,  or  at  the  term  after,  operates  only  as 
a  discharge  of  the  accused  from  imprison- 
ment or  from  his  recognizance  and  not  from 
the  indictment  or  the  legal  consequences  of 
his  crime.  Apgar  v.  Woolston,  43  N.  J.  L, 
57. 

34.  Leyenberger  v.  Paul,  40  111.  App.  516. 
See  also  Sears  v.  Hathaway.  12  Cat.  277, 
holding  that  a  party  who  has  escaped  because 
not  technically,  although  morally,  guilty  can- 
not recover  damages  for  the  injury  to  his 
repLiiation  bv  the  unsuccessful  prosecution. 

35.  Kinsey  v.  Wallace,  36  Cal.  462. 

36.  Marbourg  v.  Smith,  11  Kan.  554. 
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is  a  sufficient  termination  thereof  in  defendant's  favor  to  enable  him  to  maintain 
the  action. 

4.  Nolle  Prosequi.  There  are  authorities  holding  that  an  action  of  malicious 
prosecution  will  not  lie  on  the  entry  of  a  nolle  prosequi. ^'^  The  greater  weight  of 
authority,  however,  is  that  it  is  a  sufficient  termination  of  the  prosecution  to 
authorize  defendant  to  sue  for  malicious  prosecution,^^  when  entered  with  the 
consent  of  the  court,^^  for  reasons  otlier  than  an  irregularity  or  informality  in 
the  indictment,^*^  and  when  not  entered  at  the  instance  or  with  the  consent  of 
defendant/^ 

5.  Habeas  Corpus.  The  discharge  on  habeas  corpus  of  one  who  has  been  com- 
mitted to  await  the  action  of  the  grand  jury  is  not  such  a  termination  of  the 
prosecution  as  will  enable  the  accused  to  maintain  an  action  for  malicious 
prosecution.^^ 

IX.  DAMAGES.43 

A.  An  Essential  Element.  The  original  theory  as  to  malicious  prosecution 
was  in  large  measure  determined  by  the  law  adjective  ;^  the  common-law  remedy 
was  the  one  appropriate  to  cases  in  which  damages  were  indirect  and  consequential, 
and  not  direct  or  necessary,  and  in  which  they  must  almost  invariably  have  been 
proved  and  were  not  presumed.^^  The  early  law  substantive  was  that  plaintiff 
could  recover  no  damages  unless  he  had  clearly  proved  that  he  had  sustained  any.^^ 
Later  extensions  of  the  principles  and  changes  in  the  form  of  the  action  ^'^  have 


37.  Garing  v.  Fraser,  76  Me.  37;  Scott 
Shelor,  28  Gratt.  (Va.)  891. 

In  Massachusetts. — "  The  entry  of  nolle 
profiequi  by  the  district  attorney  of  his  own 
motion,  followed  by  a  discharge  of  the  ac- 
cused party  by  the  court,  may  be  such  a  ter- 
mination of  the  prosecution  as  will  enable 
the  party  to  maintain  an  action  for  mali- 
cious prosecution.  .  ,  .  But  our  cases  uni- 
formly hold  that,  where  a  nolle  prosequi  is 
entered  by  the  procurement  of  the  party 
prosecuted,  or  by  his  consent,  or  by  M'ay  of 
compromise,  such  party  cannot  have  an  ac- 
tion for  malicious  prosecution."  Langford 
V.  Boston,  etc.,  R.  Co.,  144  Mass.  431,  11 
N.  E.  697;  Graves  v.  Dawson,  130  Mass.  78, 
39  Am.  Rep.  429;  Coupal  v.  Ward,  106  Mass. 
289;  Parker  v.  Huntington,  2  Gray  124; 
Brown  v.  Lakeman,  12  Gush.  482;  Parker  v. 
Farley,  10  Cush.  279;  Bacon  v.  Towne,  4 
Cush.  217.  In  Graves  v.  Dawson,  130  Mass. 
78,  39  Am.  Rep.  429,  it  is  held  that  whether 
a  nolle  prosequi  is  or  is  not  such  a  termina- 
tion of  a  criminal  proceeding  as  is  necessary 
to  sustain  an  action  for  a  malicious  prosecu- 
tion depends  upon  the  other  facts  of  the 
case. 

38.  Indiana. —  Richter  v.  Koster,  45  Ind. 
440;  Chapman  v.  Woods,  6  Blackf.  504. 

Kentucky. —  Yocum  v.  Polly,  1  B.  Mon. 
358,  36  Am.  Dec.  583. 

Michigan. —  Stanton  V.  Hart,  27  Mich.  539. 

Missouri. —  Kennedy  v.  Holladay,  25  Mo. 
App.  503. 

'New  Hampshire. —  Woodman  v.  Prescott,  66 
N.  H.  375,  22  Atl.  456. 

New  Jersey. —  Apgar  v.  Woolston,  43  N.  J. 
L.  57. 

New  York. —  Moulton  v.  Beecher,  8  Hun 
100,  1  Abb.  N.  Cas.  193. 
North  Carolina. —  Marcus  V.  Bernstein,  117 
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N.  C.  31,  23  S.  E.  38;  Hatch  v.  Cohen,  84 
N.  C.  602,  37  Am.  Rep.  630. 

Ohio. —  Douglas  v.  Allen,  56  Ohio  St.  156, 
46  N.  E.  707. 

Pennsylvania. —  Murphy  v.  Moore,  9  Pa. 
Cas  64,  11  Atl.  665. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion." §  74. 

So  of  a  discharge  by  the  prosecuting  at- 
torney.—  Schoonover  v.  Myers,  28  111.  308 ; 
Rice  V.  Ponder,  29  N.  C.  390,  as  where  it  ap- 
pears on  the  state  solicitor's  docket  that  he 
does  not  think  the  evidence  sufficient  to  con- 
vict. 

39.  Driggs  v.  Burton,  44  Vt.  124. 

40.  Woodworth  v.  Mills,  61  Wis.  44,  20 
N.  W.  728,  50  Am.  Rep.  135. 

41.  Holliday  t\  Holliday,  123  Cal.  26,  55 
Pac.  703;  Lamprey  v.  Hood,  73  N.  H.  384, 
C2  Atl.  380;  Marcus  v.  Bernstein,  117  N.  C. 
31.  23  S.  E.  38;  Strehlow  v.  Pettit,  96  Wis. 
22,  71  N.  W.  102. 

42.  Holliday  v.  Holliday,  (Cal.  1898)  53 
Pac.  42 ;  Walker  v.  Martin,  43  111.  508 ;  Hinds 
V.  Parker,  11  N.  Y.  App.  Div.  327,  42  N.  Y. 
Suppl.  955 ;  Swartwout  v.  Dickelman,  12 
Hun  (N.  Y.)  358;  Merriman  v.  Morgan,  7 
Greg.  68.  Contra,  Zebley  v.  Storev,  117  Pa. 
St.  478,  12  Atl.  569 ;  Charles  "  v.  Abell, 
Brightly  (Pa.)  131. 

43.  Damages  generally  see  Damages. 
Mitigation  of  damages  see  infra,  XIV,  C, 

8,  b. 

44.  See  infra,  XII,  A;  and  supra,  II. 

45.  Herbener  v.  Crossan,  4  Pennew.  (Del.) 
38,  55  Atl.  223.    See  also  infra,  XII,  B. 

46.  Savile  v.  Roberts,  1  Ld.  Raym.  374,  1 
Salk.  13,  3  Salk.  16;  Byne  v.  Moore,  1  Marsh. 
12,  5  Taunt.  187,  1  E.  C.  L.  103,  per  Mansfield, 
C.  J.    And  see  Jones  v.  Gwynn,  10  Mod.  148. 

47.  See  supra,  II,  A-C;  IV,  D,  3. 
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left  the  substance  of  this  original  rule  in  force,  although  not  without  question 
or  exception      tliat  is  to  say,  one  of  the  ordinary  essentials  of  plaintiff's  case  is 
complementary  rather  than  special  damages  or  particularized  injury  conforming 
to  legal  standards.^^ 

B.  Compensatory  Damag'es  —  l.  Elements.  The  party  injured  is  entitled 
to  adequate  compensation  covering  all  the  elements  of  the  particular  injury.^^ 


48.  There  is  grave  doubt  whether  this  rule 
survives ;  for  example  when  the  original  pro- 
ceeding constjtuted  an  imputation  upon  the 
character  (Clerk  &  L.  Torts  502),  or  upon 
the  credit  (Pollock  Torts,  *p.  266.  And  see 
Quartz  Hill  Consol.  Gold  Min.  Co.  v.  Eyre,  11 
Q.  B.  D.  674,  691,  52  L.  J.  Q.  B.  488,  49  L.  T. 
Rep.  N.  S.  249,  31  Wkly.  Rep.  668,  per 
Bowen.  L.  J.).  And  although  damages  are 
by  no  means  always  presumed  in  actions  for 
liable  and  slander,  it  was  held,  by  Marshall, 
J.,  in  Wisconsin  that  in  an  action  for  mali- 
cious prosecution  where  damages  are  neces- 
sarily inferable  from  the  facts  alleged,  a 
statement  of  such  facts  sufficiently  states  the 
damages.  Luby  v.  Bennett,  111  Wis.  613, 
627,  87  N.  W.  804,  87  Am.  St.  Rep.  897,  56 
L.  R.  A.  261.  And  in  Enright  v.  Gibson, 
119  111.  App.  411  [affirmed  in  219  111.  550, 
76  N.  E.  689],  it  was  held  that  proof  of 
false  imprisonment  and  malicious  prosecution 
for  alleged  larceny  is  proof  of  actual  dam- 
age. 

49.  Malicious  prosecution  lies  in  some 
cases  in  which  damages  are  naturally  pre- 
sumed; as  in  cases  of  arrest  of  person  on 
some  theory,  as  in  cases  of  trespass  vi  et 
armis;  and  in  cases  of  seizure  of  property, 
as  in  cases  of  trespass  de  bonis  asportatis.  So 
where  an  attachment  writ  is  levied  and  sued 
out  maliciously  and  without  probable  cause 
the  law  will  presume  some  injury  to  have 
resulted,  and  award  at  least  nominal  damages. 
Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank, 
127  Iowa  153,  98  N.  W.  918.  And  so  where 
plaintiff  has  been  imprisoned,  the  law  will 
presume  damage.  Garrison  v.  Pearce,  3  E.  D. 
Smith  (N.  Y.)  255. 

50.  Georgia. —  Mitchell  v.  South  Western 
R.  Co.,  75  Ga.  398. 

Kansas. —  Marbourg  v.  Smith,  11  Kan. 
554. 

Minnesota. —  McPherson  v.  Runyon,  41 
Minn.  524,  43  N.  W.  392,  16  Am.  St.  Rep. 
727. 

Ohio. —  Springer  v.  Wise,  2  Disn.  391. 

Texas. —  Johnson  v.  King,  64  Tex.  226. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  154  et  seq. 

Arrest  or  special  grievance. — Allgor  v.  Still- 
well,  6  N.  J.  L.  166. 

Where  plaintiff  has  not  been  deprived  of  his 
property  or  his  liberty,  or  his  reputation  at- 
tacked, he  is  entitled  to  damages  only  for  the 
loss  oi  time  and  reasonable  expenses  in- 
curred in  the  defense  of  the  action  beyond 
reasonable  costs.  Closson  v.  Staples,  42  Vt. 
309,  1  Am.  Rep.  316.  See  also  infra,  text 
and  note  53. 

51.  Alabama. —  Marshall  v.  Betner,  17  Ala. 
832. 


Georgia. —  Farrar  v.  Brackett,  86  Ga.  463, 
12  S.  E.  686,  rent. 

Illinois. —  Lawrence  v.  Hagerman,  56  111. 
68,  8  Am.  Rep.  674. 

Indiana. —  Fisher  v.  Hamilton,  49  Ind.  341, 
holding  that  every  circumstance  of  the  act 
of  arrest  and  prosecution,  and  also  every  act 
by  which  plaintiff  was  injuriously  affected, 
not  only  in  his  person,  but  also  in  his  in- 
dividual happiness  and  peace  of  mind,  may 
be  considered  by  the  jury  in  assessing  dam- 
ages, but  not  circumstances  and  acts  not  di- 
rectly connected  with  the  arrest. 

Iowa. —  Pratt  v.  Hampe,  114  Iowa  237,  86 
N.  W.  292;  Moffatt  v.  Fisher,  47  Iowa  473, 
deprivation  of  use  of  property. 

Kansas. —  Bauer  v.  Clay,  8  Kan.  580,  for 
all  injuries  resulting  to  plaintiff  from  his 
wrongful  imprisonment. 

Kentucky. — Woods  v.  Finnell,  13  Bush 
628;  Pcttit  V.  Mercer,  8  B.  Mon.  51. 

Massachusetts. —  Wheeler  v.  Hanson,  161 
Mass.  370,  37  N.  E.  382,  42  Am.  St.  Rep. 
408,  damages  accruing  after  the  date  of  the. 
writ  in  a  criminal  case. 

New  York. —  Brown  v.  Mclntyre,  43  Barb. 
344;  Toomey  v.  Delaware,  etc.,  R.  Co.,  4 
Misc.  392,  24  N.  Y.  Suppl.  108  [affirmed  in 
147  N.  Y.  709,  42  N.  E.  726],  substantial 
damages. 

Ohio. — Newark  Coal  Co.  v.  Upson,  40  Ohio 
St.  17,  deprivation  of  use  of  property,  coal 
lands. 

Texas. —  Tvnberg  v.  Cohen,  (Civ.  App. 
1893)   24  S.*^W.  314. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  155  et  seq. 

Double  damages. —  Under  the  Pennsylvania 
act  of  1705  see  Campbell  v.  Finney,  3  Watts 
(Pa.)  84. 

Probable  cause  for  the  proceeding  is  a  good 
defense  (Jarrett  v.  Higbee,  5  T.  B.  Mon. 
(Ky.)  546;  Candler  v.  Petit,  2  Hall  (N.  Y.) 
341),  but  would  not  be  complete  unless  it 
shows  probable  cause  for  the  whole  charge 
(Boogher  v.  Bryant,  86  Mo.  42;  Candler  v. 
Petit,  supra),  and  that  defendant  had  a  good 
cause  of  action  to  recover  possession  of  per- 
sonal property  does  not  justify  criminal  pro- 
ceedings and  prevent  recovery  for  their  mali- 
cious prosecution.  'McCuUough  v.  Rice,  59 
Ind.  580. 

Damages  not  recoverable. —  Acts  of  an 
officer  in  serving  a  warrant  in  taking  plain- 
tiff out  of  bed  at  one  o'clock  at  night,  carry- 
ing him  to  a  lock-up  in  a  patrol  wagon  with 
intoxicated  people,  and  placing  him  in  a  cell 
not  sufficiently  warmed,  etc.,  were  within 
his  authority  under  the  process,  and  hence 
no  recovery  could  be  had  therefor  against  the 
prosecutor  in  an  action  for  malicious  prosecu- 
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Such  elements  of  damage  include  loss  of  time,^^  peril  to  life  and  liberty,^^  injury 
to  fame,  repiitation,^^  cliaracter,^^  and  liealtli,^'^  mental  suffering,"^^  general  impair- 


tion.  Laiiig  v.  Mitten,  185  Mass.  233,  70 
N.  E.  128. 

52.  In  Hamilton  f.  Smith,  39  Mich.  222,  it 
is  said  that  the  elements  of  damage  are  the 
expenses  plaintiff  incurred  about  the  prose- 
cution complained  of,  his  loss  of  time,  his 
deprivation  of  liberty  and  the  loss  of  the 
society  of  his  family,  the  injury  to  his  fame, 
personal  mortification  and  the  smart  and  in- 
jury of  the  malicious  arts  and  acts  and  op- 
pression of  defendant.  And  see  Wilson  v. 
Bo^Yen,  64  Mich.  133,  31  N.  W.  81. 

The  elements  of  damage  are  classified  by 
Holt,  C.  J.,  as:  (1)  Damages  to  a  man's 
fame,  as  if  the  matter  whereof  he  is  accused 
be  scandalous;  (2)  where  a  man  is  put  in 
danger  to  lose  his  life  or  limb  or  property; 

(3)  damage  to  a  man's  property,  as  where 
he  is  forced  to  expend  money  in  necessary 
charges,  to  acquit  himself  of  the  crime ;  and 

(4)  any  special  damage.  Savile  "C.  Roberts, 
1  Ld.  Raym.  374,  1  Salk.  13,  3  Salk.  16. 

53.  Ruth  v.  St.  Louis  Transit  Co.,  98  Mo. 
App.  1,  71  S.  ^¥.  1055;  Johnson  v.  Mc- 
Daniel,  5  Ohio  S.  &  C.  PI.  Dec.  717,  7  Ohio 
N.  P.  467;  Barnett  v.  Reed,  51  Pa.  St.  190, 
88  Am.  Dec.  574;  Ambs  v.  Atchison,  etc.,  R. 
Co.,  114  Fed.  317.  But  not  for  loss  of  time 
after  he  was  discharged  by  reason  of  his  in- 
ability to  find  other  employment.  Cooper  v. 
Scyoc,  104  Mo.  App.  414,  79  S.  W.  751. 

Loss  of  time  in  preparing  his  defense  and 
in  attending  court  were  not  allowed  to  be  con- 
sidered in  Osborn  v.  Moore,  12  La.  Ann.  714, 
in  the  eye  of  the  law,  the  expense  of  a  suit 
which  a  party  incurs  as  a  general  rule,  being 
considered  as  covered  by  taxed  costs.  Com- 
pare  cases  cited  infra,  IX,  B,  2,  text  and 
note  65. 

54.  Lavender  v.  Hudgens,  32  Ark.  763; 
Savile  v.  Roberts,  1  Ld.  Raym.  374,  1  Salk. 
13,  3  Salk.  16.  Contra,  Kansas,  etc..  Coal 
Co.  V.  Calloway,  71  Ark.  351,  74  S.  W.  521, 
100  Am.  St.  Rep.  79. 

It  is  proper  to  take  into  consideration  his 
arrest  and  imprisonment,  the  character  of 
the  accusation  preferred,  his  arraignment  and 
trial,  and  all  circumstances  of  aggravation 
attending  it  (Anderson  v.  Callaway,  2  Houst. 
(Del.)  324),  as  well  as  the  conditions  sur- 
rounding the  imprisonment  (Spear  v.  Hiles, 
67  Wis.  350,  30  N".  W.  506,  where  plaintiff, 
who  was  arrested  along  with  his  Avife,  and 
confined  in  jail,  was  while  in  jail  kept  sep- 
arate from  her) . 

Damages  for  the  imprisonment  on  the  war- 
rant may  be  recovered,  although  an  action  for 
false  imprisonment  would  have  been  barred 
by  the  statute  of  limitation.  Graves  v.  Daw- 
son, 133  Mass.  419.  But  the  jury  ought  not, 
in  determining  the  amount  of  damages,  to 
take  into  consideration  facts  establishing 
against  some  of  defendants  a  case  of  false 
imprisonment,  which  constitute  a  distinct 
cause  of  action  and  for  which  they  might  be 
liable  in  another  suit.  Carpenter  v.  Shel- 
den,  5  Sandf.  (N.  Y.)  77. 

[IX,  B,  1] 


55.  Arkansas. —  Lavender  v.  Hudgens,  32 
Ark.  763. 

Delaware. —  Herbener  v.  Crossan,  4  Pen- 
new.  38,  55  Atl.  223. 

Illinois. — Gundermann  v.  Buschner,  73  111. 
App.  180. 

Massachusetts. —  Wheeler  v.  Hanson,  161 
Mass.  370,  37  N.  E.  382,  42  Am.  St.  Rep. 
408. 

Michigan. —  Hamilton  i'.  Smith,  39  Mich. 
222. 

Nebraska. —  Miles  v.  Walker,  06  Nebr.  728, 
92  N.  W.  1014. 

New  York. — Sheldon  v.  Carpenter,  4  N.  Y. 
579,  55  Am.  Dec.  301;  Pagnan  v.  Knox,  40 
N.  Y.  Super.  Ct.  41. 

Ohio. —  Johnson  v.  McDaniel,  5  Ohio  S. 
&  C.  PI.  Dec.  717,  7  Ohio  N.  P.  467. 

United  States. —  Ambs  v.  Atchison,  etc.,, 
R.  Co.,  114  Fed.  317;  Blunk  v.  Atchison,  etc., 
R.  Co.  38  Fed.  311. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  155. 

56.  Vinal  v.  Core,  18  W.  Va.  1. 

57.  Fagnan  v.  Knox,  40  N.  Y.  Super.  Ct, 
41. 

58.  Herbener  v.  Crossan,  4  Pennew.  (Del.) 
38,  55  Atl.  223;  Ruth  v.  St.  Louis  Transit 
Co.,  98  Mo.  App.  1,  71  S.  W.  1055;  Ambs  v. 
Atchison,  etc.,  R.  Co.,  114  Fed.  317. 

Injury  to  feelings. —  Mental  suffering,  al- 
though not  arising  directly  from  bodily  suf- 
fering, is  an  element  of  damage.  McKinley 
V.  Chicago,  etc.,  R.  Co.,  44  Iowa  314,  24  Am. 
Rep.  748.  In  an  action  for  malicious  prose- 
cution it  was  not  error  to  permit  plaintiff 
to  show  that  on  his  arrest  at  his  home  his 
mother  fainted  or  was  prostrated  by  the- 
shock,  and  that  plaintiff  thereby  suffered  dis- 
tress of  mind.  Flam  v.  Lee,  116  Iowa  289, 
90  N.  W.  70,  93  Am.  St.  Rep.  242;  Park- 
hurst  V.  Masteller,  57  Iowa  474,  10  N.  W. 
864;  Wheeler  v.  Hanson,  161  Mass.  370,  37 
N.  E.  382,  42  Am.  St.  Rep.  408;  Harris  v. 
Thomas,  140  Mich.  462,  103  N.  W.  863 ;  Cohn 
v.  Saidel,  71  N.  H.  558,  53  Atl.  800;  Fagnan 
V.  Knox,  40  N.  Y.  Super.  Ct,  41;  Johnson  v. 
McDaniel,  5  Ohio  S.  &  C.  PI.  Dec.  717,  7 
Ohio  N.  P.  407;  Vinal  v.  Core,  18  W.  Va.  1. 

Partnership. —  But  the  injury  to  the  private 
feelings  of  partners  (in  a  partnership  action) 
cannot  be  inquired  into.  Donnell  v.  Jones, 
13  Ala.  490,  48  Am.  Dec.  59. 

Indignity  suffered. —  Wheeler  v.  Hanson, 
161  Mass.  370,  37  N.  E.  382,  42  Am.  St.  Rep. 
408. 

Deprivation  of  the  society  of  one's  family. — 

Killebrew  v.  Carlisle,  97  Ala.  535,  12  So. 
167. 

Personal  mortification  and  the  smart  and 
injury  of  the  malicious  arts  and  acts  and 
oppression  of  defendant.  Hamilton  v.  Smith, 
39  Mich.  222. 

Shame  and  humiliation. —  Willard  v. 
Holmes,  2  Misc.  (N.  Y.)  303,  21  N.  Y.  Suppl. 
998  [reversed  on  other  grounds  in  142  N.  Y. 
492,  37  N.  E.  480]. 
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ment  of  social  and  mercantile  standing,^^  actual  loss  and  injury  to  propertj,^° 
interest,  and  credit  decr<3ase  in  earning  capacity  and  all  losses  sustained  in 
business.^^  Such  damages  must  be  the  direct,  natural,  and  proximate  result  of  the 
former  suit.^"^ 

2.  Expenses  and  Counsel  Fees.  Expenses  incurred  or  paid  about  the  original 
proceeding  by  plaintilf    and  attorney's  fees  which  have  been  incurred  by  him,^*' 


59.  Willard  v.  Holmes,  2  Misc.  (N.  Y.) 
303,  21  N.  Y.  Suppl.  998  {reversed  on  other 
grounds  in  142  N.  Y.  492,  37  N.  E.  480]. 

60.  Barnett  v.  Reed,  51  Pa.  St.  190,  88  Am. 
Dec.  574,  So  where  in  an  action  for  mali- 
cious prosecution  of  a  trover  suit  by  taking 
possession  of  a  sawmilL  plaintiff  can  plead 
and  recover  both  the  general  damages  caused 
by  the  taking  and  also  the  rent  of  the  mill 
during  the  time  he  was  deprived  of  its  pos- 
session. Farrar  f.  Brackett^  86  Ga.  463,  12 
S.  E.  686. 

Injuries  to  land,   caused  by  a  trespass 

thereon  in  taking  possession  of  personalty, 
constitute  a  proper  element  of  damages. 
Brown       Master,  104  Ala.  451,  16  So.  443. 

61.  Goldsmith  v.  Picard,  27  Ala.  142; 
Wheeler  v.  Hanson,  161  Mass.  370,  37  N.  E. 
382,  42  Am.  St.  Rep.  408. 

Injuries  caused  by  information  given  to 
commercial  agencies  that  the  property  had 
been  attached,  or  publication  of  such  fact  in 
newspapers  are  not  elements  of  damage, 
where  it  is  not  shown  that  plaintiff  in  attach- 
ment was  connected  with  such  publication  or 
furnished  the  information  to  the  commercial 
agencies.  Maskell  f.  Barker,  99  Cal.  642,  34 
Pac.  340. 

62.  Wheeler  r.  Hanson,  161  Mass.  370,  37 
N.  E.  382,  42  Am.  St.  Rep.  408. 

63.  Magmer  v.  Renk,  65  Wis.  364,  27  N.  W. 
26. 

But  a  partnership  can  only  recover  injury 
to  partnership  trade  or  business.  Donnell  v. 
Jones,  13  Ala.  490,  48  Am.  Dec.  59,  injury 
to  the  private  feelings  of  the  partners  cannot 
be  inquired  into. 

Profits  in  business,  lost  as  the  direct  conse- 
quence of  wrongful  seizure  and  detention  of 
property,  as  far  as  ascertainable,  have  been 
held  recoverable  on  part  of  plaintiff  as  actual 
damages  (British,  etc..  Steamship  Nav.  Co. 
f.  Sibley,  27  La.  Ann.  191;  Goebel  v.  Hough, 
26  Minn.  252,  2  N.  W.  847 ) ,  where  such  prop- 
erty was  valuable  for  present  use  (Hough  v. 
Dickinson,  58  Mich.  89,  24  N.  W.  809;  Elder 
V.  Frevert,  18  Nev.  446,  5  Pac.  69),  especially 
where  defendant  had  notice  that  the  levy- 
would  probably  interrupt  plaintiff's  business 
(Wilson  V.  Manning,  (Tex.  Civ.  App.  1896) 
35  S.  W.  1079).  But  the  more  general  opin- 
ion is  that  such  profits  are  not  recoverable 
as  an  element  of  actual  damage  ( see  Roach  v. 
Brannon,  57  Miss.  490;  Kirbs  v.  Provine,  78 
Tex.  353,  14  S.  W.  849;  and  infra,  note  72), 
being  too  remote,  uncertain,  speculative 
and  too  much  a  matter  of  conjecture  to  form 
the  basis  of  a  recovery  (Lowenstein  f. 
Monroe,  55  Iowa  82,  7  N.  W.  406;  Watts 
Shropshire,  12  La.  Ann.  797;  Casper  v.  Klip- 
pen,  61  Minn.  353,  63  N".  W.  737,  52  Am.  St. 


Rep.  604;  Braunsdorf  v.  Fellner,  76  Wis.  1, 
45  N.  W.  97;  Kennedy  v.  Meacham,  18  Fed. 
312),  as  the  field  of  inquiry  thus  opened  is 
too  broad  (Zinn  v.  Rice,  161  Mass.  571,  37 
N.  E.  747),  and  evidence  of  such  probable 
profits  is  not  material  on  the  question  of 
actual  damage  (Sweeny  v.  Bienville  Water 
Supply  Co.,  121  Ala.  454,  25  So.  575;  Miller 
X.  Jannett,  63  Tex.  82 ) . 

Loss  of  employment  caused  by  an  arrest 
may  be  shown  as  special  damage.  Stoecker 
v.  Nathanson,  5  Nebr.  (Unoff.)  435,  98  N.  W. 
1061,  70  L.  R.  A.  667. 

64.  O'Neill  Johnson,  53  Minn.  439,  55 
N.  W.  60 h  39  Am.  St.  Rep.  615. 

Too  remote. —  That  by  reason  of  the  find- 
ing of  an  indictment  against  plaintiff,  it 
caused  plaintiff's  wife  to  become  sick,  nerv- 
ous, insane,  and  utterly  helpless  is  too  re- 
mote. Hampton  r.  Jones,  58  Iowa  317,  12 
N.  W.  276.  And  see  Fletcher  v.  Chicago,  etc., 
R.  Co.,  109  Mich.  363,  67  N.  W.  330. 

Where  a  writ  of  ne  exeat  is  sued  put  with 
out  just  cause,  defendant  may  recover  only 
for  direct  primary  loss  sustained.    Burnap  v. 
Wight,  14  111.  301. 

65.  Delaware. —  Anderson  v.  Callaway,  2 
Houst.  324. 

Georgia.— Slaiter  v.  Kimbro,  91  Ga.  217,  18 
S.  E.  296,  44  Am.  St.  Rep.  19. 

Indiana. —  Whitesell  v.  Study,  (App.  1906) 
76  N.  E.  1010,  damages  sustained  in  the  de- 
fense of  the  original  suit,  in  excess  of  the 
taxable  costs. 

Kentuckt/.— Woods  v.  Finnell,  13  Bush  628. 

Massachusetts. —  Wheeler  v.  Hanson,  161 
INIfiss.  370,  37  N.  E.  382,  42  Am.  St.  Rep.  408. 

New  York. —  Fagnan  v.  Knox,  40  N.  Y. 
Super.  Ct.  41. 

Pennsylvania. —  Barnett  v.  Reed,  51  Pa.  St. 
190,  88  Am.  Dec.  574. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

United  States. —  Blunk  v.  Atchison,  etc., 
R.  Co.,  38  Fed.  311. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  155. 

66.  Smith  v.  Bell,  91  Ky.  655,  25  S.  W. 
752;  Bonesteel  v.  Bonesteel,  30  Wis.  511. 

If  plaintiff  has  become  liable  for  such  fees 
in  defending  such  prosecution,  but  which  has 
not  been  paid  (Walker  v.  Pittman,  108  Ind 
341,  9  N.  E.  175;  Ziegler  v.  Powell,  54  Ind. 
173),  or  where  it  has  been  paid  by  another 
for  plaintiff  (Krug  v.  Ward,  77  HI.  603)  evi- 
dence thereof  is  competent. 

By  statute  in  some  states  attorney's  fees 
are  provided  for  in  action  for  malicious 
prosecutions.  Killebrew  v.  Carlisle,  97  Ala. 
535,  12  So.  167;  Farrar  v.  Brackett,  86  Ga. 
463,  12  S.  E.  686 ;  Krug  v.  Ward,  77  111.  603 ; 
Ziegler  v.  Powell,  51  Ind.  173;  Connelly  V. 
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if  reasonable  and  necessary/^  so  far  as  they  are  shown  to  have  been  an  actual  and 
proximate  consequence  of  the  act  complained  of,^^  are  items  of  damage  which 
may  be  awarded  plaintiff    to  the  extent  of  their  proved  value.''^ 

C.  Exemplary  Damag'es.  In  an  action  for  malicious  prosecution  plaintiff  is 
not  limited  to  compensatory  damages  "^^  but  may  also  recover  exemplary  damages  '^^ 


White,  122  Iowa  391,  98  N.  W.  144;  Drumm 
V.  Cessnum,  61  Kan.  467,  59  Pac.  1078; 
Mitchell  V.  Davies,  51  Minn.  168,  53  N.  W. 
363:  Ruth  v.  St.  Louis  Transit  Co.,  98  Mo. 
App.  1,  71  S.  W.  1055;  Kolka  v.  Jones,  6 
N.  D.  461,  71  N.  W.  558,  66  Am.  St.  Rep. 
615;  Hughes  v.  Brooks,  36  Tex.  379.  Contra, 
Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L.  ed. 
116  [reversing  22  Fed.  Cas.  No.  13,176,  2 
Woods  599]. 

But  in  an  action  for  suing  out  an  attach- 
ment maliciously,  and  without  probable  cause, 
plaintiff  cannot  recover  attorney's  fees  and 
expenses  in  defending  the  attachment  without 
proof  of  malice  and  want  of  probable  cause. 
Abohosh  V.  Buck,  43  S.  W.  425,  19  Ky.  L. 
Rep.  1267. 

67.  Marshall  v.  Betner,  17  Ala.  832; 
Drumm  v.  Cessnum,  61  Kan.  467,  59  Pac. 
1078. 

But  only  so  much  of  his  expenditures,  made 
in  defense  of  the  action  held  to  be  malicious, 
as  were  reasonably  laid  out  and  expended  are 
recoverable.  Eastin  v.  Stockton  Bank,  66  Cal. 
123,  4  Pac.  1106,  56  Am.  Rep.  77. 

68.  Landa  v.  Obert,  45  Tex.  539.  And  see 
Cretin  v  Levy,  37  La.  Ann.  182,  where  it  was 
held  that  the  counsel  fees  allowable  as  dam- 
ages for  the  wrongful  issuance  of  conservative 
writs,  in  a  suit  for  damages  for  malicious 
prosecution,  are  not  those  incurred  for  the 
defense  of  the  suit,  but  only  those  rendered 
exclusively  in  relation  to  the  writ. 

69.  Harr  v.  Ward,  73  Ark.  437,  84  S.  W. 
496.  In  Gregory  v.  Chambers,  78  Mo.  294 
[affirming  Mo.  App.  557],  it  was  held  that 
in  an  action  for  malicious  prosecution  the 
jury  may,  in  their  verdict  for  plaintiff,  but 
are  not  bound  to,  allow  plaintiff  counsel  fees 
expended  in  defending  against  the  prosecu- 
tion. 

70.  Hlubek  v.  Pinske,  84  Minn.  363,  87 
N.  W.  939;  Mitchell  v.  Davies,  51  Minn.  168, 
53  N.  W.  363;  Kolka  v.  Jones,  6  N.  D.  461, 
71  N.  W.  558,  66  Am.  St.  Rep.  615.  And  see 
Brown  v.  Master,  111  Ala.  397,  20  So.  344; 
Billings  ley  v.  Maas,  93  Wis.  176,  67  N.  W. 
49. 

71.  Ziegler  v.  Powell,  54  Ind.  173;  Hyde  v. 
Greuch,  62  Md.  577. 

Compensatory  damages  generally  see  supra, 
IX,  B,  1. 

Defendant,  although  free  from  actual 
malice,  should  pay  all  actual  damages,  but 
nothing  more.  Cartwright  v.  Elliott,  45  HI. 
App.  458;  Ivers  v.  Ryan,  42  La.  Ann.  32,  7 
So.  61. 

If  a  creditor  merely  approves  of  an  unlaw- 
ful arrest  of  a  debtor  by  one  acting  on  his 
behalf,  on  learning  of  such  arrest,  he  will 
only  be  liable  for  the  actual  injury  sustained. 
Rosenkrans  v.  Barker,  115  111.  331,  3  N.  E. 
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93,  56  Am.  Rep.  169.  But  compare  Jacobs  V, 
Crum,  62  Tex.  401. 

72.  Georgia. —  Woodley  v.  Coker,  119  Ga. 
226,  46  S.  E.  89. 

Indiana. —  Lytton  v.  Baird,  95  Ind.  349. 

Kansas. —  Malone  v.  Murphy,  2  Kan,  250. 

Louisiana. —  See  Sperier  v.  Ott,  116  La. 
1087,  41  So.  323. 

Maryland. —  McWilliams  v.  Hoban,  42  Md. 
56. 

Montana. —  Martin  v.  Corscadden,  (1906) 
86  Pac.  33. 

North  Carolina. —  Kelly  v.  Durham  Trac- 
tion Co.,  132  N.  C.  368,  43  S.  E.  923,  133 
N.  C.  418,  45  S.  E.  826;  Bradley  v.  Morris, 
44  N.  C.  395. 

Tennessee. —  Jones  v.  Turpin,  6  Heisk.  181. 

Wisno7isin. —  Eggett  v.  Allen,  119  Wis.  625, 
96  N.  W.  803 ;  Lueck  v.  Heisler,  87  Wis.  644, 
58  N.  W.  1101. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  157. 

Smart  money. —  The  jury  may  add  such 
further  sum  by  way  of  smart  money  as  will 
sufficiently  punish  defendant  for  the  wrong 
and  injury  done  to  plaintiff.  Callahan  v. 
Caffarata,  39  Mo.  136. 

Attachment  proceedings. —  In  an  action  for 
the  malicious  suing  out  of  a  writ  of  attach- 
ment, exemplary  damages  may  be  recovered. 
Stewart  v.  Cole,  46  Ala.  646;  Spaids  v.  Bar- 
rett, 57  111.  289,  11  Am.  Rep.  10;  Hurlbut  v. 
Hardenbrook,  85  Iowa  600,  52  N.  W.  510. 
One  who  by  his  conduct  ratifies  and  confirms 
the  act  of  his  agent  who  sues  out  an  attach- 
ment, knowing  the  grounds  on  which  the  writ 
is  obtained  are  without  foundation,  is  liable 
in  exemplary  damages.  Jacobs  v.  Crum,  62 
Tex.  401.  But  compare  Rosenkranz  v. 
Barker,  115  111.  331,  3  N.  E.  93,  56  Am.  Rep. 
169. 

Injunction.  —  Exemplary  damages  cannot 
be  recovered  for  the  malicious  suing  out  on 
an  injunction.  Galveston,  etc.,  R.  Co.  v. 
Ware,  74  Tex.  47,  11  S.  W.  918;  Shackelford 
County  V.  Hounsfield,  (Tex.  Civ.  App.  1893) 
24  S.  W.  358. 

Loss  of  profits. — Where  exemplary  damages 
are  sought  plaintiff  can  show  his  loss  of 
credit  and  prospective  profits,  although  such 
loss  cannot  be  properly  recoverable  as  actual 
damages.  Kirbs  v.  Provine,  78  Tex.  353,  14 
S.  W.  849 ;  Kaufman  v.  Armstrong,  74  Tex. 
65,  11  S.  W.  1048.  But  plaintiff  cannot  prove 
what  was  the  usual  profit  made  by  such  es- 
tablishments in  the  neighborhood  of  plain- 
tiff in  the  same  kind  of  business.  O'Grady  v. 
Julian,  34  Ala.  88.  In  an  action  for  mali- 
ciously suing  out  summary  process  to  dis- 
possess a  tenant  who  was  using  the  premises 
as  a  boarding-house,  the  loss  of  boarders 
caused  by  suing  out  the  process  is  recover- 
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where  actual  malice''^  and  want  of  probable  cause  are  shown/*  To  be  effectual 
punitive  damage  may  have  relation  to  defendant's  financial  ability.'^  Where  no 
actual  damage  has  been  suffered,  no  exemplary  damages  can  be  recovered.'^ 

D.  Amount  Awarded.  The  jury  are  the  proper  judges  of  the  amount  of 
damages  to  be  awarded.'*  And  unless  their  determination  appears  to  have  been 
influenced  by  passion,  prejudice,  or  some  improper  motive,^^  or  unless  the  amount 
is  outrageously  disproportionate,  either  to  the  wrong  received  or  to  tlie  situation 
and  circumstances  of  either  plaintiff  or  defendant,'^  the  court  will  not  disturb 
their  verdict.^*^    In  case  of  an  award  of  excessive  damages  the  court  maj  direct  a 


able.  Slater  r.  Kimbro,  91  Ga.  217,  18  S.  E. 
296,  44  Am.  St.  Rep.  19.  See  infra,  note  73 
ei  seq. 

73.  A ?a&a mo. —  Stewart  v.  Cole,  46  Ala. 
646. 

Illinois. — Hurlbut  f.  Ilardenbrook,  85  Iowa 
600,  52  N.  W.  510. 

Ohio. —  Jonson  v.  McDaniels,  5  Ohio  S.  & 
C.  PI.  Dec.  717,  7  Ohio  N.  P.  467. 

Pennsylvania. —  Barnett  v.  Reed^  51  Pa.  St. 
190,  88  Am.  Dec.  574. 

Texas. —  Jacobs  v.  Crum,  62  Tex.  401; 
Harris  v.  Finberg,  46  Tex.  79. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

United  States. —  Sonneborn  v.  Stewart,  22 
Fed.  Cas.  Ko.  13,176,  2  Woods  599  [reversed 
on  other  grounds  in  98  U.  S.  187^  25  L.  ed. 
116]. 

See  33  Cent.  Dig.  tit.  ''Malicious  Prosecu- 
tion," §  157. 

Where  the  facts  justify  an  inference  of 
malice,  damages  in  the  nature  of  punitive 
damages  are  authorized.  Deslonde  v.  O'Hern, 
39  La.  Ann.  14.  1  So.  286.  See  also  Sperier 
V.  Ott,  116  La.  1087,  41  So.  323. 

74.  Tucker  v.  Davis,  77  N.  C.  330;  Faroux 
V.  Cornwell,  (Tex.  Civ.  App.  1905)  90  S.  W. 
537. 

If  a  want  of  probable  cause  appears,  the 

jury  in  estimating  damages  may  properly 
consider  the  degree  of  malignity  displayed  by 
the  prosecutor.  IMurpry  v.  Hobbs.  7  Colo. 
541,  5  Pac.  119.  49  Am.'Rep.  366. 

75.  Spear  r.  Hiles,  67  Wis.  350,  30  N.  W. 
506. 

76.  Schippel  v.  Norton,  38  Kan.  567,  10 
Pac.  804. 

77.  Montross  v.  Bradsby,  68  111.  185 ;  Chap- 
man V.  Dodd,  10  Minn.  350;  Hiatt  v.  Kin- 
kaid,  28  Nebr.  721,  45  N.  W.  236. 

78.  Loewenthal  t:  Streng,  90  111.  74; 
Walker  v.  Martin.  43  111.  508 ;  Davis  v.  Seelev, 
91  Iowa  583,  60  N.  W.  183,  51  Am.  St.  Rep. 
356;  Bell  v.  Morse,  48  Kan.  601,  29  Pac. 
1086;  Chapman  v.  Dodd,  10  Minn.  350. 

79.  Ives'  V.  Bartholomew,  9  Conn.  309; 
Walker  v.  Martin,  52  111.  347;  Leith  f.  Pope, 
W.  BL  1327. 

Disproportionate  to  the  wrong  received. — 
In  Phelps  V.  Cogswell,  70  C-il.  201,  11  Pac. 
628,  a  verdict  of  four  thousand  dollars  was 
reduced  to  one  thousand  dollars.  Where  the 
undisputed  testimony  shows  actual  damages 
sustained  by  plaintiff  to  the  amount  of  fifty 
dollars  or  more,  a  verdict  for  plaintiff  for 
only  five  dollars  will  not  be  sustained. 
Waufle  V.  :McLelIan,  51  Wis.  484,  8  N.  W. 
[5] 


300.  But  in  Farrar  v.  Brackett,  86  Ga.  463, 
12  S.  E.  686,  twenty  dollars  attorney's  fee 
was  held  to  be  proportionate  to  his  success 
in  the  trover  suit. 

80.  Weaver  r.  Page,  6  Cal.  681  (fifteen 
thousand  dollars  allowed  to  stand,  where  no 
misconduct  was  shown  on  the  part  of  the 
jury)  ;  Evansvilie,  etc.,  R.  Co.  v.  Talbot,  131 
ind.  221,  29  N.  E.  1134;  Chapman  v.  Dodd, 
10  Minn.  350;  Vinal  v.  Core,  18  W.  Va.  1. 
In  Leith  v.  Pope,  W.  BL  1327,  1328,  an  ac- 
tion for  malicious  prosecution  where  the  jury 
rendered  a  verdict  for  £10,000,  De  Grey,  C.  J., 
said :  "  That  in  cases  of  tort  the  Court  will 
not  interpose  on  account  of  the  largeness  of 
damages,  unless  they  are  so  flagrantly  exces- 
sive as  to  afford  an  internal  evidence  of  the 
prejudice  and  partiality  of  the  jury.  That  is, 
unless  they  are  most  outrageously  dispropor- 
tionate, either  to  the  wrong  received,  or  to 
the  situation  and  circumstances  of  either  the 
plaintiff  or  defendant." 

Where  the  verdict  is  not  so  excessive  as  to 
indicate  bias  or  prejudice,  the  granting  of  a 
new  trial  is  unwarranted.  Olmstead  v.  Wil- 
liams, 89  Ga.  144,  15  S.  E.  31. 

Not  excessive. —  The  verdicts  in  the  follow- 
ing cases  have  been  held  not  excessive  under 
the  foregoing  rule.  National  Surety  Co.  v. 
Mabry,  139  Ala.  217,  35  So.  698  (seven  thou- 
sand five  hundred  dollars)  ;  Williams  v.  Case- 
beer,  126  Cal.  77,  58  Pac.  380  (one  hundred 
and  sixty-two  dollars  eighty  cents)  ;  Ives  u. 
Bartholomew,  9  Conn.  309  (two  hundred  dol- 
lars) ;  Nelson  v.  Danielson,  82  111.  545  (seven 
hundred  and  fifty  dollars)  ;  Montross  v. 
Bradsbv,  68  III.  185  (one  thousand  dollars)  ; 
Mexican  Cent.  R.  Co.  f.  Gehr,  66  111.  App.  173 
(forty  thousand  dollars)  ;  Evansvilie,  etc., 
R.  Co.  V.  Talbot,  131  Ind.  221,  29  N.  E. 
1134  (six  thousand  five  hundred  dollars)  ; 
Rule  V.  McGregor,  115  Iowa  323,  88  N.  W. 
814  (one  thousand  five  hundred  dollars)  ; 
Paukett  V.  Livermore,  5  Iowa  277  (five  hun- 
dred dollars)  ;  Spencer  v.  Cramblett^  56  Kan. 
704,  44  Pac.  9S5  (two  thousand  five  hundred 
dollars)  ;  Maille  v.  Lacassagne,  35  La.  Ann. 
594  (four  hundred  and  fifty  dollars)  ;  Peter- 
son V.  Toner,  80  Mich.  350,  45  N.  W.  346 
(one  hundred  dollars)  ;  Shea  v.  Cloquet  Lum- 
ber Co.,  97  Minn.  41,  105  N.  W.  552  (verdict 
reduced  to  one  thousand  two  hundred  dol- 
lars) ;  Fiola  V.  McDonald,  85  Minn.  147,  88 
N.  W.  431  (seven  hundred  and  fifty  dollars)  ; 
Martin  v.  Corscadden,  (Mont.  1906)  86  Pac. 
33  (five  hundred  and  fifty  dollars);  Rawson 
V.  Leggett,  97  N.  Y.  App.  Div.  416,  90  N.  Y. 
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release  of  part  of  such  damages  or  award  a  new  trial  in  case  the  release  is  not 
given.^^ 

X.  PERSONS  ENTITLED  TO  SUE. 

A.  In  General.  Any  person  who  is  capable  of  holding  property  in  his  own 
right,^^  and  of  bringing  other  actions  at  law  in  his  own  naine,^^  who  was  a  party 
defendant  to  the  original  wrongful  proceeding  ^"^  and  who  suffered  directly  from 
the  wrongful  act,^^  is  entitled  to  maintain  an  action  for  malicious  prosecution. 
The  right,  however,  is  a  personal  one  which  does  not  survive  to  the  personal  rep- 


Suppl.  5  (twenty- five  thousand  dollars)  ; 
Scott  V.  Dennett  Surpassing  Coffee  Co.,  51 
N.  Y.  App.  Div.  321,  64  N.  Y.  Suppl.  lOlG 
(two  thousand  five  hundred  dollars)  ;  John- 
son v.  Comstock,  14  Hun  (N.  Y.)  238  (one 
thousand  dollars)  ;  Thorp  f.  Carvalho,  14 
Misc.  (N.  Y.)  554,  36  N.  Y.  Suppl.  (one 
thousand  dollars)  ;  Scholl  v.  Schnebel,  8  N.  Y. 
Suppl.  855  (one  thousand  dollars)  ;  Bump  y. 
Betts,  23  Wend.  (N.  Y.)  85  (seven  hundred 
and  fifty .  dollars)  ;  Merchant  i/.  Pielke,  10 
N.  D.  48,  84  N.  W.  574  (eight  hundred  dol- 
lars); Coyle  V.  Snellenburg,  30  Pa.  Super.  Ct. 
246  (one  hundred  and  fifty  dollars)  ;  Schon- 
dorf  V.  Griffith,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
292  [affirmed  in  13  Pa.  Super.  Ct.  580J 
(eight  hundred  dollars)  ;  Neys  v.  Taylor,  12 
S.  D.  488,  81  N.  W.  901  (one  thousand  dol- 
lars) ;  Morgan  v.  Duffy,  94  Tenn.  686,  30 
S.  W.  735  (five  hundred  dollars)  ;  Gulf,  etc., 
E.  Co.  V.  James,  73  Tex.  12,  10  S.  W.  744,  15 
Am.  St.  Rep.  743  ( eight  thousand  dollars )  ; 
Charlton  v.  Markland,  36  Wash.  40,  78  Pac. 
132  (six  hundred  dollars);  Eggett  v.  Allen, 
119  Wis.  625,  96  K  W.  803  (one  thousand 
dollars);  Spear  v.  Hiles,  67  Wis.  350,  30 
N.  W.  506  ( five  thousand  dollars )  ;  Plath  v. 
Braunsdorff,  40  Wis.  107  (three  thousand 
dollars);  Leith  v.  Pope,  W.  Bl.  1327  (£10,000): 
Owens  r.  Purcell,  11  U.  C.  Q.  B.  390  (£4,  5s.). 

Excessive. —  The  verdicts  in  the  following 
cases  have  been  held  excessive  under  the 
foregoing  rule:  Seabridge  v.  McAdam,  119 
Cal.  460,  51  Pac.  691  (eight  hundred  dol- 
lars); Gray  v.  Fanning,  73  Conn.  115,  46 
Atl.  831  (one  thousand  dollars)  ;  Loewenthal 
V.  Streng,  90  111.  74  (ten  thousand  dollars 
and  a  remittitur  of  four  thousand  dollars  did 
not  remove  the  element  of  passion  or  preju- 
dice and  passion)  ;  Walker  v.  Martin,  52  111. 
347  (twenty-five  thousand  dollars  even  after 
a  remittitur  was  entered  of  five  thousand 
dollars)  ;  Walker  v.  Martin,  43  111.  50S 
(twenty  thousand  dollars  set  aside,  where  the 
record  disclosed  that  the  evidence  clearly  es- 
tablished the  fact  that  plaintiff  was  a  man  of 
very  bad  character)  ;  Wheeler,  etc.,  Mfg.  Co. 
V.  Barrett,  70  111.  App.  222  [affirmed  in  172 
III.  610,  50  N.  E.  325]  one  thousand  five  hun- 
dred dollars);  Davis  v.  Seelev,  91  Iowa  583, 
60  N.  W.  18.3,  51  Am.  St.  Rep.  356  (three 
thousand  dollars)  ;  Bell  v.  Morse,  48  Kan. 
601,  29  Pac.  1086  (one  thousand  dollars,  al- 
though plaintiff  remitted  six  hundred  dollars 
judgment  for  four  hundred  dollars)  ;  Wright 
V.  Hagerman,  42  S.  W.  917,  19  Ky.  L.  Rep. 
1032  (four  thousand  five  hundred  dollars); 


Cointement  v.  Cropper,  41  La.  Ann.  303,  6 
So.  127  (one  thousand  dollars)  ;  Driggs  v. 
Morgan,  10  Rob.  (La.)  119  (one  thousand 
five  hundred  dollars)  ;  Davis  v.  McMillan, 
142  IMich.  39 L  105  N.  ^Y.  802,  3  L.  R.  A. 
N.  S.  928  (four  thousand  dollars);  Farrell 
V.  St.  Louis  Transit  Co.,  103  Mo.  App.  454, 
78  S.  W.  312  (one  thousand  five  hundred 
dollars  actual  and  one  thousand  dollars  ex- 
emplary damages)  ;  Ruth  v.  St.  Louis  Transit 
Co.,  98  Mo.  App.  1^  71  S.  W.  1055  (one  thou- 
sand dollars  actual  and  one  thousand  dollars 
punitive  damages)  ;  Dann  v.  Wormser,  38 
N.  Y.  App.  Dfv.  460,  56  N.  Y.  Suppl.  474 
(one  thousand  dollars)  ;  Billingsley  v.  Mass, 
93  Wis.  176,  67  N.  W.  49  (three  thousand  five 
hundred  dollars)  ;  Tuckett  v.  Eaton,  6  Ont. 
486  (one  thousand  five  hundred  dollars); 
Crawford  v.  McLaren,  9  U.  C.  C.  P.  215 
(£80). 

81.  Kinsey  v.  Wallace,  36  Cal.  462. 

82.  See  cases  cited  infra,  this  and  succeed- 
ing notes. 

An  escaped  lunatic  as  plaintiff  can  sue. 
Dobbyn  v.  Decow,  25  U.  C.  C.  P.  18. 

Slave  could  not  sue.  Russell  v.  Cantwell,  5 
S.  C.  477. 

83.  Infants  generally  see  Infants. 
Insane  persons  generally  see  Insane  Per- 
sons. 

Suit  by  husband  for  wife  for  malicious 
prosecution  of  the  latter  see  Husband  and 
Wife,  21  Cyc.  1684  note  64. 

Action  by  husband  or  wife  see  Husband 
AND  Wife,  21  Cyc.  1530. 

84.  Duncan  v.  Citizens'  Nat.  Bank,  45  S.  W. 
774,  20  Kv.  L.  Rep.  237.  But  see  St.  Johns- 
bury,  etc.,"  R.  Co.  V.  Hunt,  55  Vt.  570,  45  Am. 
Rep.  639,  where  it  was  held  that  a  railroad 
company  could  maintain  the  action  against 
one  who  maliciously  caused  the  arrest  of  its 
engineer  while  running  a  train,  with  intent 
to  delay  the  train  and  injure  the  company. 

One  against  whom  no  attachment  was 
sought,  and  whose  name  appeared  in  the 
copies  of  the  writ  by  a  mere  clerical  error, 
has  no  right  of  action  for  a  malicious  attach- 
ment. Farmers,  etc.,  Warehouse  Co.  v.  Gib- 
bons, 107  Ky.  611,  55  S.  W.  2,  21  Ky.  L.  Rep. 
1348. 

One  who  intervenes  in  an  attachment  suit 

to  claim  property  attached  cannot  sue  the  at- 
tachment plaintiff  for  malicious  prosecution. 
Breathwit  v.  Rogers,  63  Ark.  500,  39  S.  W. 
553 

85.  St.  Johnsbury,  etc.,  R.  Co.  v.  Hunt,  55 
Vt.  570,  45  Am.  Rep.  639. 
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resentatives  ^®  and  is  incapable  of  passing  by  deed  of  assignment  for  the  benefit  of 
creditors.^' 

B.  Two  OP  Mope  PePSOns.  The  right  of  action  for  malicious  prosecution 
ordinarily  is  several.^^  Two  or  more  persons  cannot  sue  jointly  to  recover  dam- 
ages for  an  alleired  malicious  or  vexatious  suit  unless  they  have  a  joint  interest 
in  the  damages  to  be  recovered.^^ 

XI.  PERSONS  RESPONSIBLE.^! 
A.  In  Genepal.    All  persons  ^'^  who  have  legal  capacity  to  be  sued^^  and 
who  are  not  by  law  exempted    from  responsibihty  for  torts  may  be  held 


86.  Doming  r.  Taylor,  1  Day  (Conn.)  285. 
Abatement  of  action  by  death  see  1  Cyc. 

61  note  19,  80  note  95. 

87.  Francis  v.  Burnett,  84  Ky.  23,  7  Ky. 
L.  Rep.  715;  Zabriskie  f.  Smith,  13  N.  Y. 
322,  64  Am.  Dec.  551;  Noonan  v.  Orton,  34 
Wis.  259,  17  Am.  Rep.  441.  Compare  Hunt 
V.  Conrad,  47  Minn.  557,  50  N.  W.  614,  14 
L,  R.  A.  512  (false  imprisonment)  ;  Pulver 
V.  Harris,  52  N,  Y.  73  (assault  and  batterv)  ; 
Brooks  V.  Hanford,  15  Abb.  Pr.  (N.  Y.)  342; 
People  V.  Tioga  C.  PI.,  19  Wend.  (N.  Y.)  73 
(personal  tort).  But  see  contra,  as  to  assign- 
ability of  action  for  personal  tort.  Weire 
V.  Davenport,  11  Iowa  49,  77  Am.  Dec.  132; 
Rice  r.  Stone,  1  Allen  (Mass.)  566;  Jordan 
r.  Gillen,  44  N.  H.  424. 

A  suit  for  malicious  attachment  should 
properly  be  brought  by  defendant  in  attach- 
ment. Such  a  suit  cannot  be  brought  by  his 
assignee  in  bankruptcy.  Kerr  v.  Hyman,  6 
Hawaii  300. 

88.  McLeod  v.  McLeod,  73  Ala.  42 ;  Grimes 
V.  Bowerman,  92  Mich.  258.  52  N.  W.  751. 

89.  McLeod  v.  McLeod,  73  Ala.  42;  Ains- 
worth  V.  Allen,  Kirby  (Conn.)  145;  Rhoads 
V.  Booth,  14  Iowa  575 ;  Lawrence  f.  ]\IcKel- 
vev,  80  N.  Y.  App.  Div.  514,  81  N.  Y.  Suppl. 
129. 

90.  Donnell  r.  Jones  13  Ala.  490.  48  Am. 
Dec.  59 ;  Rhoads  v.  Booth,  14  Iowa  575 ;  Coch- 
rane I'.  Quackenbush,  29  Minn.  370,  13  N.  W. 
154.  Compare  ^ledbury  v.  Watson.  0  Mete. 
(Mass.)  246,  39  Am. 'Dec.  726;  Patten  v. 
Gurney,  17  Mass.  182,  9  Am.  Dec.  141. 

Several  persons  may  sue  jointly  to  recover 
expenses  jointly  incurred  by  them  in  defend- 
ing a  malicious  prosecution  brought  against 
them  all.  Swales  v.  Grubbs,  6  Ind.  App.  477, 
33  X.  E.  1124. 

91.  Defendant's  connection  with  original 
proceeding  see  supra,  V. 

92.  Louque  v.  Saloy's  Succession,  45  La. 
Ann.  1386,  14  So.  255  (an  administrator)  ; 
Widmeyer  v.  Felton,  95  Fed.  926  (a  receiver). 

Acting  as  officer  of  corporation. —  The  fact 
that  one  who  instituted  a  malicious  prosecu- 
tion acted  in  doing  so  as  an  officer  of  a  cor- 
poration was  no  defense  to  an  action  against 
him.  Murphy  v.  Eidlitz,  113  N.  Y.  App.  Div. 
659,  99  N.  Y.  Suppl.  950. 

Liability  of  private  corporations  for  ma- 
licious prosecution  see  Corporations,  10  Cyc. 
1216. 

93.  See  Infants  ;  Insane  Persons. 

A  person  of  full  age  may  be  liable  for  a 


malicious  suit  contracted  by  him  in  his  in- 
fancy. Sterling  v.  Adams,  3  Day  (Conn.) 
411. 

Against  justice  of  the  peace  sustained 
(Webb  v.  Spears,  15  Ont.  Pr.  232)  ;  upon 
subsequent  appearance  of  justice  as  prosecu- 
tor (Appleton  V.  Lepper,  20  U.  C.  C.  P.  138). 
As  to  act  to  protect  justices  of  the  peace  and 
others  from  vexatious  actions  see  Kelly  v. 
Barton,  26  Ont.  608  [affirmed  in  22  Ont. 
App.  522]. 

94.  The  ordinary  rules  as  to  exemption 
from  liabilitv  applv.  Therefore  a  grand 
juror  (Thornton  v.  Marshall,  92  Ga.  o4S,  17 
S.  E.  926;  Sidener  v.  Russell,  34  HI.  App. 
446:  Floyd  v.  Barker,  6  Coke  pt.  xii,  23),  a 
justice  of  the  peace  (Vennum  v.  Houston, 
38  Xebr.  293,  56  N.  W.  970),  judge  or  justice 
(Girlington  r.  Pitfield,  1  Vent.  47),  a  magis- 
trate exercising  judicial  discretion  within 
jurisdiction  (Orwitz  v.  McKay,  31  Nova 
Scotia  243;  Gordon  v.  Denison,  22  Ont.  App. 
315.  But  see  Webb  v.  Spears.  15  Ont.  Pr. 
232;  Orr  v.  Spooner,  19  U.  C.  Q.  B.  601), 
officers  of  a  court  who  acted  within  the  sphere 
of  its  jurisdiction  (Driggs  r.  Morgan,  10  Rob. 
(La.)  119),  a  sheriff  or  bailiff  in  properly 
seizing  property  under  execution  (Beatty  v. 
Rumble,  21  Ont.  184),  are  exempt. 

Action  is  not  maintainable  against  a  mayor 
for  refusal  to  execute  a  lease.  Fair  v.  Moore, 
3  U.  C.  C.  P.  484.  And  see  Brown  v.  Cape 
Girardeau,  90  Mo.  377,  2  S.  W.  302,  57  Am. 
Rep.  28. 

Liability  of  inferior  judicial  officers  acting 
maliciouslv  see  Appleton  r.  Lepper,  20  U.  C. 
C.  P,  138;"^  Garner  v.  Coleman,  19  U,  C,  C.  P. 
106. 

Liability  of  officer  serving  warrant  see 
Lueck  r.  Heisler,  87  Wis.  644,  58  N.  W\  1101. 

Liability  of  military  or  naval  officers  in 
service  see  Sutton  v.  Johnstone,  1  Bro.  P.  C. 
76,  1  T.  R.  493,  510,  1  Rev.  Rep,  269,  1  Eng. 
Reprint  427 ;  Barwis  v.  Keppel,  2  Wils.  C,  P. 
314.  And  see  Dawkins  v.  Paulet,  L.  R.  5 
Q.  B.  94,  9  B.  &  S.  768,  39  L.  J.  Q.  B,  53, 
21  L.  T.  Rep,  N,  S,  584.  18  Wkly.  Rep,  336, 

Liability  of  municipal  corporation  see  Kelly 
V  Barton,'  26  Ont,  608  [affirmed  in  22  Ont. 
App,  522]. 

That  defendants  must  be  treated  as  being 
charged  as  individuals,  not  as  acting  in  their 
capacity  of  councilors,  see  East  Nissouri  Tp, 
r.  Horseman,  16  U,  C.  Q.  B.  556. 

Where  the  person  sought  to  be  charged  was 
merely  the  messenger  or  agent  of  the  gov- 
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responsible  for  damages  in  malicious  prosecution  upon  proof  of  all  essentials  of 
the  wrong.^^ 

B.  Joint  Tort-Feasors.    The  usual  principles  as  to  joint  tort-feasors  apply 
the  liability  is  joint  and  several. All  persons  who  originate,^^  aid,  or  abet  in,^^ 
or  voluntarily  participate  in,^  such  original  proceeding  are  liable  as  principals,^ 
jointly  or  severally  if  they  acted  with  malice  and  without  probable  cause.^ 
Partners  may  be  joint  tort-feasors  with  third  persons.^ 

XII.  ACTIONS  IN  GENERAL.^ 
A.  Form  of  Remedy.    As  respects  the  form  of  the  remedy,  it  clearly 
appears  that  the  common-law  remedy  developed  from  the  old  writ  of  conspiracy  ^ 


ernor  of  Arkansas  and  Ms  only  act  was  done 
by  liim  as  such  agent,  as  prescribed  by  the 
act  of  congress,  now  tj.  S.  Rev,  St.  §  5278 
|U.  S.  Comp.  St.  (1901)  p.  3597],  even  though 
maliciously,  creates  no  liability.  In  re  Titus, 
23  Fed.  Cas.  No.  14,062,  8  Ben.  411. 

95.  McMorris  v.  Howell,  89  N.  Y.  App.  Div. 
272,  85  N.  Y.  Suppl.  1018.  The  fact  that  de- 
fendant in  an  action  for  malicious  prosecu- 
tion in  prosecuting  plaintiff  for  alleged  de- 
struction of  a  highway  acted  in  making  the 
complaint  in  liis  official  capacity  was  a  mat- 
ter to  be  considered  by  the  jury  in  determin- 
ing the  question  of  probable  cause.  Skeffing- 
ton  v..  Eylward,  97  Minn.  244,  105  N.  W.  638. 

96.  Liability  of  husband  and  wife  for  ma- 
licious prosecution  see  Husband  and  Wife, 
21  Cyc.  1545  note  45.    See  Torts. 

97.  Z(fa7io.— Eussell  v.  Chamberlain,  (1906) 
85  Pac.  926. 

Missouri. —  Cooper  v.  Scyoc^  104  Mo.  App. 
414,  79  S.  W.  751. 

Pennsylvania. —  Cotton  v.  Huidekoper,  2 
Penr.  &  W.  149. 

Texas. —  Porter  v.  Martyn,  ( Civ.  App. 
1895)  32  S.  W.  731. 

West  Virginia. — ^Vinal  v.  Core,  18  W.  Va.  1. 

United  States. —  A  recovery  may  be  had 
against  one  or  more  or  all;  plaintiff  may 
separate  actions,  although  he  can  have  but  a 
single  satisfaction  except  as  to  costs.  Al- 
right V.  McTighe,  49  Fed.  817. 

Canada. —  Gordon  v.  Eumble,  19  Ont.  App. 
440;  Clissold  v.  Machell,  25  U.  C.  Q.  B.  80 
{affirmed  in  26  U.  C.  Q.  B.  422]. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  83  et  seq. 

98.  Alalama. —  Southern  Express  Co.  v. 
Couch,  133  Ala.  285,  32  So.  167. 

South  Dakota. —  Richardson  v.  Dybedahl, 
14  S.  D.  126,  84  N.  W.  486. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

Wisconsin. —  Lueck  v.  Heisler,  87  Wis.  644, 
58  N.  W.  1101. 

Canada. —  Friel  v.  Ferguson,  15  U.  C.  C.  P. 
584,  where  one  defendant  procured  the  war- 
rant and  the  other  issued  it. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  83  et  seq. 

99.  Johnson  v.  Miller,  63  Iowa  529,  17 
'N.  W.  34,  50  Am.  Rep.  758 ;  Mauldin  v.  Ball, 
104  Tenn.  597,  58  S.  W.  248 ;  Lueck  v.  Heis- 
ler, 87  Wis,  644,  58  N.  W.  1101. 

1.  Idaho. —  Bussell  v.  Ohamberlain,  (1906) 
85  Pac.  926. 
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Maryland. —  Stansbury  v.  Fogle,  37  Md. 
369. 

'Nehraska. —  Casebeer  v.  Rice,  18  Nebr.  203, 
24  N.  W.  693. 

New  York. —  Brown  v.  Chadsey,  39  Barb. 
253. 

North  Carolina. —  Sneeden  v.  Harris,  109 
N.  C.  349,  13  S.  E.  920,  14  L.  R.  A.  389. 

Pennsylvania. —  Cotton  v.  Huidekoper,  2 
Penr.  &  W.  149. 

West  Virginia — Vinal  v.  Core,  18  W.  Va.  1. 

See  33  Cent.  Dig.  tit.  Malicious  Prosecu- 
tion," §  83  €t  seq. 

It  is  no  defense  that  the  person  sought  to 
be  charged  did  not  sign  the  complaint  (Tang- 
ney  v.  Sullivan,  163  Mass.  166,  39  N.  E.  799 ; 
Casebeer  v.  Rice,  18  Nebr.  203,  24  N.  W. 
693 ) ,  or  originate  the  proceeding  ( Stansbury 
V.  Fogle,  37  Md.  369). 

2.  Porter  v.  Martyn,  (Tex.  Civ.  App.  1895) 
32  S.  W.  731;  Vinal  v.  Core,  18  W.  Va.  1. 

3.  Russell  V.  Chamberlain,  (Ida.  1906)  85 
Pac,  926;  Johnson  v.  Miller,  69  Iowa  562, 
29  N.  W.  743,  58  Am.  Rep.  231;  Vinal  v. 
Core,  18  W.  Va.  1;  Friel  v.  Ferguson,  15 
U.  C.  C.  P.  584. 

Two  may  join  in  charging  a  person  with 
crime,  although  but  one  sign  the  complaint 
(Conroy  v.  Townsend,  69  111.  App.  61)  ;  or 
swear  to  the  complaint  to  obtain  the  warrant 
for  plaintiff's  arrest  (Jones  v.  Jenkins,  3 
Wash.  17,  27  Pac.  1022). 

4.  Page  V.  Citizens'  Banking  Co.,  Ill  Ga. 
73,  36  S.  E.  418,  78  Am.  St.  Rep.  144,  51 
L.  R.  A.  463. 

5.  Bail  in  such  action  see  Aeeest,  8  Cyc. 
903  note  27. 

6.  Form  of  this  writ  is  given  in  Fitzherbert 
Nat.  Brev.  114  D. 

The  statute  referred  to  in  these  writs  was 
that  of  Edward  III,  called  "  De  Conspiratori- 
bus."    See  Pollock  Torts,  *p.  267. 

Case  and  conspiracy  compared  and  distin- 
guished.—  The  old  action  of  conspiracy  could 
not  be  brought  against  one  person  only.  Cox 
V.  Wirrall,  Cro.  Jac.  193.  This  was  one  rea- 
son why  the  action  on  the  case  came  to  be 
used.  Stephen  Mai.  Pros.  *p.  85.  When  the 
wrong  was  committed  by  only  one  person 
there  was  an  action  on  the  case  "  in  the 
nature  of  an  action  for  conspiracy"  (Mills  v. 
Mills,  Cro.  Car.  239;  Phillips  v.  Jansen,  2 
Esp.  624;  Savile  v.  Roberts,  1  Ld.  Raym. 
374,  1  Salk.  13,  3  Salk.  16;  Price  v.  Crofts, 
T.  Raym.  180;  Saur  Abr.  p.  62,  pi.  3)  ;  and 
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was  case  ;  ^  trespass  vi  et  armis  does  not  lie.^  If,  however,  the  proceeding  com- 
plained of  w^as  extrajudicial,  the  remedy  was  trespass.^  The  substance  of  the 
distinction  in  large  measure  at  least  survives  the  current  legislation  designed  to 
abolish  forms  of  actio n.^^ 


was  early  brought  for  malicious  prosecution 
(Skinner  v.  Gunton,  1  Saund.  228;  Daw  X). 
Swaine,  Sid.  424;  Atwood  i\  Monger,  Style 
378).  The  distinction  between  the  two  ac- 
tions is  treated  by  Lord  Chief  Justice  Holt, 
in  Savile  t.  Roberts,  1  Ld.  Raym.  374,  1  Salk. 
13,  3  Salk.  16,  which  is  considered  the  foun- 
dation of  the  modern  action  for  malicious 
prosecution. 

The  historical  aspect  of  the  subject  will  be 
found  in  Bigelow  Lead  Cas.  Torts  190,  196. 

7.  Alabama. —  Randall  v.  Henry,  5  Stew. 
&  P.  367;  Seay  v.  Greenwood,  21  Ala.  491. 

Arkansas. —  Bach  v.  Cook,  21  Ark.  571. 

Connecticut. —  Whipple  v.  Fuller,  11  Conn. 
582,  29  Am.  Dec.  330 ;  Luddington  v.  Peck,  2 
Conn.  700. 

Illinois. —  Davis  v.  Baker,  88  111.  App.  251. 

loica. —  Center  v.  Spring,  2  Iowa  393. 

Ohio. —  Tomlinson  v.  \Yarner,  9  Ohio  103; 
Anderson  v.  Buchanan,  ^y right  725. 

Pennsylvania. —  Stewart  v.  Thompson,  51 
Pa.  St.  158. 

Rhode  Island.— llohha  v.  Ray,  18  R.  1.  84, 
25  Atl.  694. 

South  Carolina. —  Thomas  v.  Rouse,  2  Brev. 
75. 

Virginia. —  Shaver  v.  White,  6  Munf.  110, 
8  Am.  Dec.  730. 

Case  is  the  proper  remedy:  For  the  ma- 
licious use  of  process  regularly  issued  by  a 
court  of  competent  jurisdiction.  Sheppard  v. 
Furniss,  19  Ala.  760.  For  the  malicious 
abuse  of  process  in  issuing  an  execution. 
Barnett  v.  Reed,  51  Pa.  St.  190,  88  Am.  Dec. 
574.  For  an  illegal  arrest  made  imder  a  writ 
of  attachment  wrongfully  sued  out,  but  regu- 
larly issued  by  a  court  of  competent  juris- 
diction. Plummer  v.  Dennett,  6  Me.  421,  20 
Am.  Dec.  316.  For  malicious  arrest.  Bas- 
sett  V.  Bratton,  86  111.  152 ;  Turner  v.  W^alker, 
3  Gill  &  J.  (Md.)  377,  22  Am.  Dec.  329; 
Hamilton  r.  Feemster,  4  Rich.  (S.  C.)  573; 
Doolan  Martin,  6  Ont.  Pr.  319;  Dobbvn  v. 
Decow.  25  U.  C.  C.  P.  18;  Thorne  v.  Mason, 
8  U.  C.  Q.  B.  236;  Cameron  v.  Playter,  3 
U.  C.  Q.  B.  138 ;  Dunn  v.  McDougall,  5  U.  C. 
Q.  B.  0.  S.  156.  For  maliciously  procuring  a 
capias  ad  satisfaciendum  to  be  issued.  Tur- 
ner V.  Walker,  supra.  For  maliciously  pro- 
curing a  search  warrant  to  be  issued.  Riley 
V.  Johnston,  13  Ga.  260;  Beaty  v.  Perkins, 
6  Wend.  (N.  Y.)  382.  For  maliciously  su- 
ing out  an  attachment  and  for  injury  to 
credit  and  business.  State  v.  Thomas,  19  Mo. 
613,  61  Am.  Dec.  580.  To  recover  damages 
incident  to  the  taking  and  carrying  away  of 
property  under  a  replevin  process  issued  in 
furtherance  of  a  conspiracy.  Cannon  v. 
Sipples,  39  Conn.  505.  Where,  in  an  action 
for  malicious  prosecution,  or  a  malicious 
abuse  of  legal  process,  special  loss  to  plain- 
tiff's business  resulting  from  the  wrong  is 


alleged  to  aggravate  the  damages,  such  al- 
legation does  not  change  the  character  of  an 
action.  It  remains  an  action  for  a  personal 
injury.  Noonan  v.  Orton,  34  Wis.  259,  17 
Am.  Rep.  441. 

Case,  trespass,  or  trover. —  In.  an  action  for 
malicious  prosecution  by  attachment  of  plain- 
tiff's property,  plaintiff  cannot  recover  as 
for  a  conversion  of  the  goods  attached.  Bur- 
ton V.  St.  Paul,  etc.,  R.  Co.,  33  Minn.  189,  22 
N.  W.  300.  W'here  the  proceedings  com- 
plained of  are  merely  irregular  (Sheppard  r. 
Furniss,  19  Ala.  760)  ;  or  where  an  arrest  is 
made  on  a  void  warrant  (Kramer  v.  Lott,  50 
Pa.  St.  495,  88  Am.  Dec.  556;  Baird  v. 
Householder,  32  Pa.  St.  168),  the  proper 
remedy  is  trespass ;  but  where  the  warrant  is 
void  for  want  of  jurisdiction,  trespass,  or 
trover  is  proper  ( Zachary  v.  Holden,  47  N.  C. 
453).  Wlien  an  injury  is  effected  by  regular 
process  of  a  court  of  competent  jurisdiction, 
case  is  the  proper  remedy,  and  trespass  is  not 
sustainable,  although  the  process  may  have 
been  maliciously  adopted.  Riley  v.  Johnston, 
13  Ga.  260;  Owens  v.  Starr,  2  Litt.  (Ky.) 
230;  Warfield  v.  Walter,  11  Gill  &  J.  (Md.) 
80;  Boyd  v.  Snyder,  207  Pa.  St.  330,  56  Atl. 
924;  McHugh  v.  Pundt,  1  Bailey  (S.  C.)  441; 
dinger  v.  McChesney,  7  Leigh  (Va.)  660; 
Shaver  v.  White,  6  Munf.  (Va.)  110,  8  Am. 
Dec.  730;  Smith  v.  Miles,  22  Fed.  Cas.  No. 
13,079«,  1  Hempst.  34. 

Groundless  proceeding. —  In  ;no  case  has  lie 
who  instituted  a  groundless  proceeding  beea 
held  liable  as  a  trespasser.  Lovier  v.  Gilpin, 
6  Dana  (Ky.)  321;  Gassier  v.  Fales,  139 
Mass.  461,  1  N.  E.  922 ;  Barber  v.  Rollinson, 
1  Cromp.  &  M.  330,  2  L.  J.  Exch.  101,  3 
Tyrw.  267;  Daniels  v.  Fielding,  4  D.  &  L. 
329,  10  Jur.  1061,  16  L.  J.  Exch.  153,  16 
M.  &  W.  200. 

8.  Ivy  r.  Barnhartt,  10  Mo.  151;  Shaver  v. 
White,  6  Munf.  (Va.)  110,  8  Am.  Bee. 
730. 

9.  See  supra,  XII,  A.  See  also  Anderson  v. 
Cowles,  72  Conn.  335,  44  Atl.  477,  77  Am. 
St.  Rep.  310;  Turpin  v.  Remy,  3  Blackf. 
(Ind.)  210;  Johnstone  v.  Sutton,  1  T.  R. 
510;  McGuiness  v.  Dafoe,  27  Ont.  117  [af- 
firmed in  23  Ont.  App.  704] ;  Hunt  v.  Mc- 
Arthur,  24  U.  C.  Q.  B.  254. 

10.  For  an  instance  of  where  the  declara- 
tion was  apparently  in  malicious  prosecution 
but  really  in  trespass  see  Whiting  v,  John- 
son, 6  Gray  (Mass.)  246. 

On  the  same  facts  one  may  be  liable  botli 
for  false  imprisonment  and  for  malicious 
prosecution.  Lueck  v.  Heisler,  87  Wis.  644, 
58  N.  W.  1101. 

Tresspass  lay  for  false  imprisonment.^ — 
The  two  causes  of  action  (false  imprison- 
ment and  malicious  prosecution)  are  differ- 
ent and  inconsistent,  but  may  be  united  in 
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B.  Conditions  Precedent.^^  Kules  of  court  requiring  that  l)efore  the  action 
maj  be  maintained  a  certain  order  be  had  must  be  duly  complied  with.^^ 

C.  Jurisdiction  and  Venue.'^  Jurisdiction  and  venue  in  actions  for  mali- 
cious prosecution  must  substantially  conform  to  the  provisions  of  local  statutes.^'* 
The  action  is  transitory,  and  under  the  common  law  may  be  brought  in  any  county 
in  which  defendant  may  be  found. 

D.  Defenses.  In  addition  to  showing  the  non-existence  of  an  essential  ele- 
ment of  the  alleged  malicious  original  proceeding,^^  defendant  may,  when  the  facts' 
or  circumstances  warrant  or  permit  it,  resort  to  any  defense  which  may  be  inter- 
posed in  civil  actions  generally. For  example  he  may  plead  the  statute  of 
limitations  in  bar  of  the  action.^^ 


the  same  complaint  under  different  counts. 
Davis  V.  Pacific  Tel.,  etc.,  Co.,  (Cal.  1899)  57 
Pac.  746. 

11.  Conditions  precedent  generally  see  Ac- 
tions, 1  Cyc.  692  et  seq. 

12.  See  cases  cited  infra,  this  note. 
Copy  of  indictment. —  By  rule  of  court  in 

some  states  it  is  provided  that  a  copy  of  the 
indictment,  in  cases  of  felony,  shall  be  ob- 
tained by  order  of  the  judge  before  whom  the 
cause  was  brought,  before  an  action  for  ma- 
licious prosecution  shall  be  commenced. 
Where  such  rule  is  in  force  the  action  for 
malicious  prosecution  cannot  be  maintained 
without  first  complying  therewith  in  cases 
of  felony.  A.  v.  B.,  R.  M.  Charlt.  (Ga.)  228. 
But  where  one  person  prefers  a  bill  of  in- 
dictment against  another  for  a  felony,  and 
the  bill  is  thrown  out  by  the  grand  jury,  the 
party  prosecuted,  who  has  brought  an  action 
for  malicious  prosecution,  may  give  a  copy  of 
the  indictment  in  evidence,  although  it  had 
not  been  obtained  by  order  of  the  judge. 
Taylor  v.  Cooper,  2  Mill  (S.  C.)  208.  But 
the  rule  is  otherwise  where  the  action  is 
predicated  on  a  charge  of  misdemeanor. 
Cherry  v.  McCants,  7  S.  C.  224;  Mims  V, 
Burts,  2  Mill  (S.  C.)  308. 

Production  of  record. —  When  the  prosecu- 
tion alleged  to  have  been  malicious  was  for 
misdemeanor,  and  plaintiff  was  acquitted,  he 
can  prove  his  acquittal  without  producing  a 
copy  of  the  record,  although  if  the  crime  of 
which  he  was  acquitted  was  felony  he  must 
produce  it.    Morrison  v.  Kelly,  W.  Bl.  384. 

Notice  of  action  in  Canada  see  McGuiness 
V.  Dafoe,  27  Ont.  117  laffirmed  in  23  Ont. 
App.  704]  ;  Scott  V.  Reburn,  25  Ont.  450  ; 
McKay  v.  Cummings,  6  Ont.  400. 

13.  Jurisdiction  generally  see  Couets. 
Venue  generally  see  Venue. 

14.  Feighner  v.  Delaney,  21  Ind.  App.  36, 
51  N.  E.  379 ;  Winn  v.  Carter  Dry  Goods  Co., 
102  Ky.  370,  43  S.  W.  436,  19  Ky.  L.  Rep. 
1418;  Vennum  v.  Huston,  38  Nebr.  293,  56 
N.  W.  970  [following  McNee  v.  Sewell,  14 
Nebr.  532,  16"  N.  W.  827];  Hubbard  v.  Lord, 
59  Tex.  384. 

15.  Hall  V.  Coe,  4  Cow.  (N.  Y.)  15;  Vinal 
V.  Core,  18  W.  Va.  1.  And  see  Santoro  v. 
Trimble,  63  N.  Y.  App.  Div.  413,  71  N.  Y. 
Suppl.  785;  Osborn  r.  Stephens,  74  Hun 
(N.  Y.)  91,  26  N.  Y.  Suppl.  160. 

It  need  not  be  brought  in  the  county  where 
the  cause  of  action  arose.    Hull  v.  Vreeland, 
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18  Abb.  Pr.  (N.  Y.)  182;  Shaver  v.  White,  6 
Munf.  (Va.)  110,  8  Am.  Dec.  730. 

16.  Alabama. — Alsop  i'.  Lidden,  130  Ala. 
548,  30  So.  401. 

Illinois. —  Ford  v.  Buckley,  68  111.  App. 
447. 

Indiana. —  Harlan  v.  Jones,  16  Ind.  App. 
398,  45  N.  E.  481. 

Maryland. —  Gittinger  D.  McRae,  89  Md. 
513,  45  Atl.  823. 

Missouri. —  Cooper  v.  Scyoc,  104  Mo.  App. 
414,  79  S.  W.  751. 

Nehraska. —  Minneapolis  Threshing  Macli. 
Co.  V.  Regier,  51  Nebr.  402,  70  N.  W.  934. 

'New  York. —  Francis  v.  Tilyou,  26  N.  Y. 
App.  Div.  340,  49  N.  Y.  Suppl.  799. 

Wisconsin. —  Strehlow  v.  Pettit,  96  Wis. 
22,  71  N.  W.  102. 

Absence  of  malice  see  supra,  VII. 

Defendant's  non-participation  in  the  origi- 
nal proceeding  see  supra,  V. 

Existence  of  probable  cause  see  supra,  VI. 

No  damage  or  injury  to  plaintiff  as  a  com- 
plete or  as  a  partial  defense  see  supra,  IX. 

Non-existence  of  a  judicial  proceeding  see 
supra,  IV,  A. 

No  termination  of  original  proceeding  see 
supra,  VIII. 

17.  See  cases  cited  infra,  this  note. 
Prematurely    bringing    suit. —  Enright  v. 

Gibson,  119  111.  App.  411  [affirmed  in  219  111. 
550,  76  N.  E.  689] ;  Johnson  v.  Shove,  6  Gray 
(Mass.)  498;  Lieblang  f.  Cleveland  City 
Electric  R.  Co.,  26  Ohio  Cir.  Ct.  30;  Von 
Keohring  v.  Witte,  15  Tex.  Civ.  App.  646,  40 
S.  W.  63;  Williams  v.  Ainsworth,  121  Wis. 
600,  99  N.  W.  327.  Necessity  of  termination 
of  original  proceeding  see  supra,  VIII. 

Estoppel  of  plaintiff  as  a  defense  see 
Tamblyn  v.  Johnston,  126  Fed.  267,  62  C.  C. 
A.  601,  where  the  facts  were  held  not  to 
operate  as  an  estoppel. 

Defendant  may  be  estopped  to  make  his 
defense;  thus  where  he  had  made  the  affi- 
davit on  which  the  warrant  was  issued  in  the 
original  proceeding,  it  was  held  that  he  could 
not  be  heard  to  question  the  sufficiency  of 
either  the  warrant  or  the  affidavit.  Ruther- 
ford V.  Dyer,  (Ala.  1906)  40  So.  970. 

18.  California. —  McCusker  v.  Walker,  77 
Cal.  208,  109  Pac.  382;  Taylor  v.  Bidwell,  65 
Cal.  489,  4  Pac.  491;  Anderson  v.  Coleman, 
56  Cal.  124. 

Georgia. —  Printup  v.  Smith,  74  Ga.  157. 
Illinois. —  Burnap  v.  Marsh,  13  111.  535. 
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XIII.  PLEADING.^^ 

A.  Complaint  — l.  General  Requisites.  In  accordance  with  the  general 
theory  of  current  pleading  the  complaint  or  declaration  in  malicious  prosecution 
should  plainly  state  the  specilic  facts  constituting  the  cause  of  action,^^  not  conclu- 
sions^'^ nor  evidence  of  facts  ^  nor  unnecessary  repetitions  thereof  ;  but  so  as  to 
sufficiently  allege  all  of  the  essential  elements  of  the  wrong.^^    It  has  been  held 


Louisiana. —  King  v.  Erskins,  116  La.  480, 
40  So.  844. 

Penyisylvania. —  Boyd  v.  Snyder,  207  Pa. 
St.  330,  56  Atl.  924. 

Tennessee. — Morgan  v.  Duffy,  94  Tenn.  686, 
30  S.  W.  735. 

^\est  Virginia. —  Porter  v.  Mack,  50  W.  Va. 
581,  40  S.  E.  459. 

When  statute  commences  to  run.— Mc- 
Cusker  r.  Walker,  77  Cal.  208,  19  Pac.  382 
(from  time  of  the  wrongful  act)  ;  Printup  v. 
Smith,  74  Ga.  157  (from  time  of  termination 
of  litigation)  ;  King  v.  Erskins,  116  La.  480, 
40  So.  844  (from  date  of  arrest). 

Civil  proceedings  as  v/ell  as  criminal  prose- 
cutions have  been  held  to  be  embraced  within 
the  term  "  prosecution  "  as  used  in  a  statute 
relating  to  the  limitation  of  actions  for  ma- 
licious prosecution,  Burnap  v.  Marsh,  13 
111.  535. 

19.  Pleading  generally  see  Pleading. 

20.  Complaint  in  action  on  the  case  in  the 
nature  of  conspiracy  for  malicious  prosecu- 
tion see  Conspiracy,  8  Cyc.  673  note  43. 

21.  See,  generally,  Pleading. 

For  forms  of  complaint  see  Antcliff  v.  June, 
81  Mich.  477,  45  N.  W.  1019,  21  Am.  St.  Rep. 
533,  10  L.  R.  A.  621;  Hussey  v.  Norfolk 
Southern  R.  Co.,  98  N.  C.  34,  3  S.  E.  923,  2 
Am.  St.  Rep.  312;  Lauzon  r.  Charroux,  18 
R.  I.  467,  28  Atl.  975. 

In  Canada  a  declaration  in  the  form  pre- 
scribed by  U.  C.  Consol.  St.  schedule  B,  No. 
27,  is  sufficient.  Eakins  r.  Christopher,  18 
U.  C.  C.  P.  532.  See  also  McBride  v.  Howard. 
12  Can.  L.  J.  N.  S.  280;  Davis  v.  Fortune,  6 
U.  C.  Q.  B.  281. 

22.  Pangburn  v.  Bull,  1  Wend.  (N.  Y.) 
345,  holding  that  the  rule  that  plaintiff  in 
an  action  for  malicious  prosecution  must  set 
out  the  facts  which  constitute  his  ground  of 
action  is  complied  with  where  he  sets  out 
several  suits  brought  by  defendant  and  ad- 
journments and  other  proceedings  connected 
therewith. 

Failure  to  state  specific  facts  no  ground  for 
demurrer. —  That  a  complaint  is  not  suffi- 
ciently specific  cannot  be  taken  advantage  of 
by  demurrer.  Cottrell  v.  Cottrell,  126  Ind. 
181,  25  N.  E.  905;  McBean  v.  Campbell,  6 
U.  C.  Q.  B.  O.  S.  457 ;  Thompson  v.  Garrison, 
6  U.  C.  Q.  B.  0.  S.  309. 

Irrelevant  matters  will  be  stricken  out. 
Haughie  v.  New  York,  etc..  Tel.  Co.,  34  Misc. 
(N.  Y.)  634,  70  N.  Y.  Suppl.  584. 

23.  Schofield  r.  Thackaberry,  115  111.  App. 
118. 

24.  Dreux  r.  Domec,  18  Cal.  83. 

25.  Hussey  f.  Norfolk  Southern  R.  Co.,  98 


N.  C.  34,  3  S.  E.  923,  2  Am.  St.  Rep.  312; 
Code,  §  233. 

26.  See  cases  cited  infra,  this  note. 

For  complaints  that  have  been  held  suffi- 
cient in  general  see  the  following  cases: 

Arizona. —  Sullivan  r.  Garland,  5  Ariz. 
188,  50  Pac.  31. 

Arkansas. —  Haglin  r.  Apple,  05  Ark.  274, 

45  S.  W.  989;  Mcllroy  v.  Adams,  32  Ark.  315. 
California. —  Runk  v.  San  Diego  Flume  Co,, 

(1896)  43  Pac.  518. 

Colorado. —  Struby-Estabrook  Mercantile 
Co.  V.  Kyes,  9  Colo.  App.  190,  48  Pac.  063. 

Connecticut. — Doane  t\  Cummins,  11  Conn. 
152;  Sterling  v.  Adams,  3  Day  411. 

Georgia. —  Woodley  v.  Coker,  119  Ga.  226, 

46  S.  E.  89;  Melson  v.  Thornton,  113  Ga.  99, 
38  S.  E.  342. 

Ma /lo.— Russell  v.  Chamberlain,  (1906)  85 
Pac.  926. 

Illinois. —  Robertson  v.  Marion,  97  111. 
App.  332. 

Indiana. —  Cottrell  v.  Cottrell,  126  Ind.  181, 
25  N.  E.  905:  Schoonover  v.  Reed,  66  Ind. 
598 ;  York  v.  Webster,  66  Ind.  50 ;  McCarthy 
V.  Kitchen,  59  Ind.  500;  Collins  v.  Love,  7 
Blackf.  416. 

Kentucky. —  Carrico  v.  Meldrum,  1  A.  K. 
Marsh.  224;  Wickliffe  v.  Payne,  1  Bibb  413. 

Louisiana. — Burkett  v.  Lanata,  15  La.  Ann. 
337. 

Michigan. —  Cadwell  v.  Corey,  91  Mich.  335, 
51  N.  W.  888;  Antcliff  v.  June,  81  Mich.  477, 
45  N.  W.  1019,  21  Am.  St.  Rep.  533,  10  L.  R. 
A.  621. 

Missouri. —  Hilbrant  v.  Donaldson,  69  Mo. 
App,  92;  Eagleton  r.  Kabrich,  66  Mo.  App. 
231. 

Nehraska. —  Metcalf  v.  Bockoven,  62  Nebr. 
877,  87  N.  W.  1055. 

North  Carolina. —  Pittsburg,  etc.,  R.  Co.  v. 
Wakefield  Hardware  Co.,  138  N.  C.  174,  50 
S.  E.  571;  Hussey  v.  Norfolk  Southern  R.  Co., 
98  N.  C.  34,  3  S.  E.  923,  2  Am.  St.  Rep.  312. 

Ohio. —  Tilton  v.  Morgaridge,  12  Ohio  St. 
98. 

Oklahoma. —  Schrieber  v.  Clapp,  13  Okla. 
215,  74  Pac.  316. 

Rhode  Island. —  Lauzon  v.  Charroux,  18 
R.  I.  467,  28  Atl.  975. 

Utah. —  Johnston  v.  Meaghr,  14  Utah  426, 

47  Pac.  861. 

Canada.—  Nagle  v.  Timmins,  31  U.  C.  CP. 
221;  Dewar  v.  Carrique,  14  U.  C.  C.  P.  137. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  91. 

Complaints  were  held  insufficient  in  Wood- 
all  V.  McMillan,  38  Ala.  622  (a  count  claim- 
ing damages  of  defendant  "  for  maliciously, 
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that  a  complaint  in  an  action  for  malicious  prosecution  is  not  demurrable  for  mis- 
joinder of  distinct  causes  of  action,  because  it  seeks  to  recover :  (1)  For  wrong- 
fully causing  the  writ  to  be  issued ;  (2)  for  wrongfully  causing  the  same  to  be 
levied ;  (3)  for  excessive  levy  ;  and  (4)  for  improper  conduct  in  making  the  levy.^^ 
2.  Original  Proceeding.^^  It  is  essential  that  the  complaint  must  contain  a 
substantial,  accurate,  and  complete  description  of  the  original  proceeding,^^  and 
it  must  set  forth  facts  showing  that  it  was  judicial  in  character ;    in  criminal 


and  without  probable  cause  therefor,  causing 
the  plaintiff  to  be  arrested  and  imprisoned  on 
a  charge  of  perjury;"  and  a  second  count 
claiming  damages  "  for  this  —  that  the  de- 
fendant .  .  .  falsely  imprisoned  plaintiff,  and 
then  detained  him  in  prison  and  custody, 
without  any  reasonable  or  probable  cause 
.  .  .  contrary  to  law,  and  against  the  will  of 
plaintiff  "  are  counts  in  trespass )  ;  Holly  \j. 
Carson,  39  Ala.  345  (complaint  alleging  that 
plaintiff  claimed  damages  against  defendant 
"  for  maliciously,  and  without  probable  cause 
tlierefor,  causing  the  plaintiff  to  be  arrested 
and  imprisoned  on  a  charge  of  felony " )  ; 
Duckworth  v.  Boykin,  114  Ga.  969,  41  S.  E. 
62;  Steel  v.  Williams,  18  Ind.  161  (complaint 
not  showing  that  the  prosecution  against 
plaintiff  had  ended  in  his  acquittal)  ;  Spring 
f.  Besore,  12  B.  Mon.  (Ky.)  551  (not  show- 
ing that  suit  terminated  in  plaintiff's  favor 
and  the  manner  of  its  termination)  ;  Bartlett 
V.  Christhilf,  69  Md.  219,  14  Atl.  518;  Lan- 
sing V.  Oliver,  1  Nebr.  (Unoff.)  602,  95  N.  W. 
782;  Ford  v.  Kelsey,  4  Rich.  (S.  C.)  365 
(Avhere  complaint  failed  to  show  writ  was 
issued  without  probable  cause)  ;  Miskimmons 
f  .  Moore,  10  Wyo.  41,  65  Pac.  1000. 

In  an  action  by  a  corporation  for  malicious 
prosecution  the  complaint  averred  that  de- 
fendants wilfully,  maliciously^  and  without 
probable  caused  filed  a  bill  for  plaintiff's  dis- 
solution, wherein  they  made  false,  malicious, 
and  slanderous  allegations  against  plaintiff, 
and  widely  circulated  the  same^  to  destroy 
public  confidence  in  plaintiff,  and  that  hav- 
ing taken  no  proof  the  suit  was  dismissed  by 
order  of  court.  It  was  held  that  the  com- 
plaint stated  no  cause  of  action.  Supreme 
Lodge  A.  P.  L.  v.  Unverzagt,  76  Md.  104,  24 
Atl.  323. 

Under  N.  Y.  Code  Civ.  Proc.  §  499,  provid- 
ing that  the  objection  that  a  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  is  not  waived  by  an  omission  to 
demur,  the  objection  that  a  complaint  for 
malicious  prosecution  does  not  allege  want  of 
probable  cause  may  be  raised  by  motion  to 
dismiss.  Palmer  v.  Palmer,  8  N.  Y.  App. 
Div.  331,  40  N.  Y.  Suppl.  829. 

Formal  defects  in  the  complaint  in  a  jus- 
tice's court  will  be  overlooked,  if  no  objection 
is  made  to  them  until  evidence  is  offered. 
Holbrook  v.  Cooper,  44  Mich.  373,  6  N.  W. 
850.  See  also^  generally.  Justices  of  the 
Peace,  24  Cyc.  570. 

Complaint  which  negatives  existence  of 
statutory  ground  for  an  attachment  stated  in 
the  attachment  affidavit  and  denies  the  exist- 
ence of  any  and  all  statutory  grounds  for  tha 
Issuance  of  the  writ  is  sufficient  as  against  a 
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demurrer  that  such  complaint  "  fails  to  nega- 
tive or  deny  that  any  statutory  ground  existed 
for  the  issuance  of  the  attachment."  Brown 
y.  Master,  104  Ala.  451,  16  So.  443. 

27.  All  the  matters  thus  specified  are  com- 
ponent parts  of  the  malicious  prosecution 
complained  of.  Brown  i/.  Master,  104  Ala. 
451,  16  So.  443. 

Joinder  of  count  for  circulating  slanderous 
charges. —  In  Cadwell  ij.  Corey,  91  Mich.  335, 
51  N.  W.  888,  it  is  held  that  counts  for 
maliciously  suing  out  a  writ  of  attachment, 
on  a  false  affirmation  of  dishonesty  and  fraud 
in  the  contraction  of  the  debt  sued  for,  may 
be  joined  with  a  count  for  circulating  re- 
ports of  the  same  general  character  and  re- 
ferring to  the  same  dealings  between  the 
parties,  and  plaintiff  cannot  be  compelled  to 
an  election  of  counts. 

Joinder  of  actions  for  false  imprisonment 
and  malicious  prosecution  see  19  Cyc.  358.' 

28.  The  original  proceeding  as  an  element 
of  liability  see  supra,  IV. 

29.  Ammerman  v.  Crosby,  26  Ind.  451; 
Haskins  v.  Ralston,  69  Mich.  63,  37  N.  W. 
45,  13  Am.  St.  Pvcp.  376  (allegations  held 
sufficient);  Closson  «?.  Staples,  42  Vt.  209, 
1  Am.  Rep,  316. 

The  declaration  is  good  if  it  states  that  de- 
fendant maliciously  caused  plaintiff  to  be 
indicted,  although  he  was  tried  and  acquitted 
and  there  is  no  averment  that  defendant 
caused  plaintiff  to  be  tried.  Graham  v. 
JToble,  13  Serg.  &  R.  (Pa.)  233. 

Charge  of  illegal  arrest. —  A^Tiere  a  com- 
plaint is  susceptible  of  no  other  interpreta- 
tion than  a  charge  of  illegal  arrest,  deten- 
tion, and  restraint  of  liberty,  the  action  is  to 
be  regarded  as  one  of  false  imprisonment  and 
not  malicious  prosecution.  Burns  v.  Erben, 
26  How.  Pr.  (ivT.  y.)  273. 

The  judgment  need  not  be  set  out.  McBride 
V.  Howard,  12  Can.  L.  J.  N.  S.  280;  Wilcox 
V.  Burnside,  5  U.  C.  Q.  B.  O.  S.  525;  Craw- 
ford V.  Stennett,  (East.  T.  2  Vict.)  3  K.  &  J. 
Dig.  2193. 

The  affidavit  to  arrest  need  not  be  set  out. 
Beanier  v.  Darling,  4  U.  C.  Q.  B.  211. 

30.  Drew  v.  Potter,  39  Vt.  189.  See  also 
Ragsdale  v.  Bowles,  16  Ala.  62,  holding  that 
an  allegation  that  defendant  caused  plaintiff 
to  be  released  and  set  at  liberty,  and  aban- 
doned the  prosecution,  does  not  show  with 
any  reasonable  certainty  that  the  charge  was 
investigated  judicially,  that  the  prosecution 
was  ended  by  the  judgment  of  any  judicial 
tribunal,  or  that  defendant  was  discharged 
after  judicial  investigation. 

Court's  jurisdiction. —  That  the  declaration 
must  show  that  the  court  had  jurisdiction  of 
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cases  the  particular  ofiense  must  be  stated.^^  Process  issued  must  be  adequately 
described.^"^ 

3.  Parties.^^  So  it  is  necessary  that  the  complaint  should  set  forth  sucli  facts 
as  are  sufficient  to  show  that  plaintiff  lias  the  capacity  to  sue,^^  and  that  defendant 
is  liable  individually^^  as  the  proximate  cause  of  the  damage  complained  of.^^ 
In  case  there  is  more  than  one  defendant  it  is  not  necessary,^*  and  may  be 


the  original  action  see  Anderson  v.  Wilson, 
25  Ont.  91;  Stephens  v.  Stephens,  24  U.  C. 
C.  P.  424. 

Magistrate's  jurisdiction. — Where  the  origi- 
nal proceeding  was  before  a  magistrate,  the 
complaint  must  set  forth  facts  showing  that 
the  magistrate  had  jurisdiction.  Stephens  v. 
Stephens,  24  U.  C.  C.  P.  424.  See  also  Mun- 
roe  r.  Abbott,  39  U.  C.  Q.  B.  78;  Campbell 
V.  McDonell,  27  U.  C.  Q.  B.  343;  Sinclair 
Haynes,  10  U.  C.  Q.  B.  247. 

Necessity  of  jurisdiction  see  supra,  TV,  B. 

31.  Cochran  v.  Bones,  1  Cal.  App.  729,  82 
Pac.  970. 

Extent  and  limits  of  rule. —  The  doctrine 
seems  to  be  well  settled  that  the  averment 
in  the  declaration  must  substantially  charge 
the  particular  felony  or  misdemeanor  charged 
in  the  affidavit.  But  it  is  not  necessary  to 
recite  the  affidavit  in  full.    Hughes  v.  Ross, 

1  Stew.  &  P.  (Ala.)  258.  The  declaration 
should  state  the  offense  imputed  to  plaintiff 
by  its  technical  name,  or  by  its  legal  de- 
scription. Bartlett  v.  Jennison,  6  Blackf. 
( Ind. )  295 ;  Turpin  v.  Remy,  3  Blackf.  ( Ind. ) 
210.  But  it  need  not  describe  the  offense 
by  name  for  which  the  party  was  prosecuted, 
nor  draw  the  legal  conclusion  from  the  acts 
of  the  prosecutor.  Long  v.  Rogers,  17  Ala. 
540.  An  allegation  that  defendant  "  falsely 
and  maliciously,  and  without  any  reasonable 
or  probable  cause,  charged  the  said  plaintiff 
with  having  feloniously  stolen  a  certain  horse 
of  the  defendant's,"  is  sufficient  to  show  that 
the  crime  of  larceny  was  imputed  to  plain- 
tiff. Cox  V.  Kirkpatrick,  S  Blackf.  (Ind.) 
37.  The  petition  should  state  the  facts,  and 
not  the  conclusion  of  the  pleader  upon  the 
facts.    Brown  r.  Cape  Girardeau,  90  Mo.  377, 

2  S.  W.  302,  59  Am.  Rep.  28.  But  when  the 
offense  imputed  is  stated  by  its  technical 
name,  it  is  sufficient,  especially  after  verdict. 
Thomas  v.  Hunter,  44  Ind.  477.  It  is  held 
not  to  be  necessary  that  it  should  appear  that 
the  complaint  under  which  plaintiff  was  ar- 
rested alleged  a  crime  in  terms  sufficient, 
where  it  is  shown  that  the  complaint  sought 
to  charge  an  offense  against  the  law.  Klein- 
smith  V.  Hamlin,  (Tex.  Civ.  App.  1901)  60 
S.  W.  994.  But  see  Whaley  v.  Lawton,  57 
S.  C.  256,  35  S.  E.  558. 

32.  Sheppard  v.  Furniss,  19  Ala.  760,  hold- 
ing that  a  complaint  or  declaration  in  case, 
for  malicious  prosecution,  must  aver  the  is- 
suance of  process,  properly  describing  it. 

It  is  not  essential  that  the  writ  should  be 
described  by  its  technical  name  (Ammer- 
man  f.  Crosby,  26  Ind.  451);  or  that  the 
writing  be  set  out  in  full,  in  the  malicious 
suit  (Bernard  v.  Cafferty,  11  Gray  (Mass.) 
10;  Closson  V.  Staples,  42  Vt.  209,  1  Am. 


Rep.  316).  Nor  is  it  necessary  to  aver  that 
the  affidavit  was  in  writing.  Forrest  v.  Col- 
lier, 20  Ala.  175,  56  Am.  Dec.  190. 

33.  Persons  entitled  to  sue  see  supra,  X. 
Persons  liable  see  supra,  XI. 

34.  See  supra,  X,  A. 

35.  Describing  a  defendant  in  his  fiduciary 
capacity  is  not  merely  surplusage,  but  er- 
roneous, as  he  can  be  made  liable  only  in  his 
individual  capacity.  Wengert  v.  Beashore,  I 
Penr.  &  W.  (Pa.)  232,  styling  defendant  as 
executor.  And  see  Louque  v.  Saloy,  45  La. 
Ann.  1386,  14  So.  255;  Lamorere  v.  Cox,  32 
La.  Ann.  246;  Mell  v.  Barner,  135  Pa.  St. 
151,  19  Atl.  940. 

36.  Marshall  v.  Betner,  17  Ala.  832  (hold- 
ing that  in  an  action  for  malicious  attacli- 
ment  defendant  must  be.  connected  by  aver- 
ment with  the  execution  of  the  j)rocess  of 
attachment)  ;  Watters  v.  De  la  Matter,  109 
111.  App.  334;  Gittinger  v.  McRae,  89  Md. 
513,  43  Atl.  823.  Compare  Walser  v.  Thies, 
56  j\Io.  89,  where  it  is  held  to  be  unnecessary 
either  to  plead  or  prove  that  defendant  par- 
ticipated in  the  execution  of  the  attachment 
process ;  that  if  he  makes  out  the  affidavit 
maliciously  and  without  probable  cause  this 
is  sufficient  without  further  intervention  on 
Jiis  i^art  to  render  him  liable  in  damages  for 
any  resulting  injury.  See  also  supra,  V,  B, 
text  and  note  98. 

37.  Dreux  v.  Domec,  18  Cal.  83 ;  Russell  f. 
Chamberlain,  (Ida.  1906)  85  Pac.  926  (hold- 
ing that  it  is  not  necessary,  in  an  action  for 
malicious  prosecution,  to  allege  that  all  de- 
fendants combined  in  instituting  the  proceed- 
ings, but  if,  after  they  were  commenced,  they 
without  probable  cause  and  with  malice  vol- 
untarily participated  in  the  prosecution,  they 
may  be  joined  in  an  action  with  the  persons 
who  instituted  the  action)  ;  Gilmore  v.  Mas- 
tin,  115  111.  App.  46;  Jenner  v.  Carson,  111 
Ind.  522,  13  N.  E.  44  (holding  that  where 
the  action  is  against  several  defendants  a 
complaint  which  charges  that  defendants 
wrongfully,  maliciously,  and  without  probable 
cause  did  the  several  things  therein  charged 
is  sufficient)  ;  Hamilton  v.  Smith,  39  Mich. 
222. 

Name  and  authority  of  agent. —  It  is  not 

necessary  that  the  complaint  should  set  forth 
the  name  and  authority  of  the  agent  or  em- 
ployee through  whom  the  prosecution  was  in- 
stituted. Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  525,  48  N.  E.  646. 

Prosecution  to  finality  without  probable 
cause. —  A  declaration  charging  a  conspiracy 
to  sacrifice  and  destroy  plaintiff's  property 
and  business  by  the  malicious  use  of  judicial 
proceedings  must,  it  has  been  held,  allege  that 
such  proceedings  were  instigated,  instituted, 

[XIII,  A,  3] 


74:    [26  Cyc] 


MAZ7CI0US  PROSECVTION 


snperfluoas,^^  to  allege  a  conspiracy.  When,  however,  the  action  is  brought 
against  persons  not  parties  to  the  record,  a  concise  statement  should  be  made  of 
their  relation  to  each  other,^^  and  of  what  they  did  in  connection  witli  the  pro- 
ceeding complained  of.*^ 

4.  Want  of  Probable  Cause.^^  Want  of  probable  cause  for  the  original  pro- 
ceeding being  an  essential  element,  it  must  be  alleged  in  the  declaration.^^  The 
speciiic  allegation  in  hceo  verha  is  proper  as  the  allegation  of  an  ultimate  fact,^^ 
but  is  not  essential  or  sacramental.'*'^    If  the  petition  states  not  conclusions^^ 


and  prosecuted  to  a  finality  by  defendants 
without  probable  cause.  Porter  v.  Mack, 
50  W.  Va.  581,  40  S.  E.  459.  See  also  Con^ 
SPIRACY,  8  Cyc.  673  note  43.  But  in  Dreux 
V.  Domec,  18  Cal.  83,  88,  it  was  said:  "An 
action  lies  for  a  conspiracy  unjustly  to  prose- 
cute a  defendant;  but  we  apprehend  that  this 
action  is  somewhat  different,  in  form  at  least, 
from  an  action  on  the  case  for  a  malicious 
prosecution.  The  gist  of  this  action  is  the 
malicious  prosecution;  that  of  the  other  con- 
spiracy —  the  combining  of  two  or  more  to 
do  an  unlawful  and  injurious  act.  In  the 
first  case  ...  an  action  is  complete  before 
an  acquittal ;  in  the  other,  the  acquittal  or 
termination  of  the  prosecution  is  necessary." 

38.  Muriel  v.  Tracy,  6  Mod.  109;  Skinner 
V,  Gunton,  1  Saund.  228. 

39.  Page  v.  Citizens'  Banking  Co.,  Ill  Ga. 
73,  36  S.  E.  418,  78  Am.  St.  Rep.  144,  51 
L.  R.  A.  463;  McLarren  v.  Blacklock,  14 
U.  C.  Q.  B.  24. 

40.  Sharp  v.  Miller,  54  Cal.  329;  Porter  r. 
Mack,  50  W.  Va.  581,  40  S.  E.  459. 

41.  Want  of  probable  cause  as  element  of 
liability  see  supra,  VI,  A,  1. 

42.  Arkansas. —  Haglin  v.  Apple,  65  Ark. 
274,  45  S.  W.  989. 

Hawaii. —  Kerr  v.  Hyman,  6  Hawaii  300. 

Indiana. —  McCullough  v.  Rice,  59  Ind.  580. 

Kentucky. —  Duncan  v.  Griswold,  92  Ky. 
546,  18  S.  W.  354.  13  Kv.  L.  Rep.  765;  Cox 
V.  Taylor,  10  B.  Mon.  17.' 

Louisiana. —  Philips  r.  Lehman,  39  La. 
Ann.  630,  2  So.  409. 

Maryland. —  Lohrfink  v.  StilL  10  Md.  530. 

Massachusetts. — Dennehey  v.  Woodsum,  100 
Mass.  195;  Wills  v.  Noyes,  12  Pick.  324. 

Missouri. —  Moody  v.  Deutsch,  85  Mo.  237; 
Kelley  v.  Osborn,  86  Mo.  App.  239. 

ISleic  York. —  Cousins  v.  Swords,  14  N.  Y. 
App.  Div.  338,  43  N.  Y.  Suppl.  907;  Palmer 
V.  Palmer,  8  N.  Y.  App.  DiV.  331,  40  N.  Y. 
Suppl.  829  ;  Given  v.  Webb,  7  Rob.  65. 

0/uo.— Withau  v.  Hubbell,  4  Ohio  Dec.  (Re- 
print) 75,  1  Clev.  L.  Rep.  1. 

Pennsylvania. —  Lipowicz  v.  Jervis,  209  Pa. 
St.  315,  58  Atl.  619. 

South  Carolina. —  Hogg  v.  Pinckney,  16 
S.  C.  387. 

Tennessee. —  Turner  v.  Turner,  85  Tenn. 
387,  3  S.  W.  121. 

Texas.— Grimn  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85. 

Vermont.—  Ahhoii  v.  Kimball,  19  Vt.  551, 
47  Am.  Dec.  708. 

Virginia. — Spengler  v.  Davy,  15  Gratt.  381; 
Marshall  v.  Bussard,  Gilm.  9;  Young  v. 
Gregory,  3  Call  446,  2  Am.  Dec.  556. 
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West  Virginia. —  Porter  v.  Mack,  50  W.  Va. 
581,  40  S.  E.  459;  Burkhart  v.  Jennings,  2 
W.  Va.  242. 

Wisconsin. —  Collins  v.  Shannon,  67  Wis. 
441,  30  N.  W.  7C0. 

United  States. —  Preston  v.  Cooper,  19  Fed. 
Cas.  No.  11,395,  1  Dill.  589. 

Canada.—  Fisher  v.  Holden,  17  U.  C.  C.  P. 
395;  Young  v.  Daniell,  21  U.  C.  Q.  B.  443; 
Acland  v.  Adams,  7  U.  C.  Q.  B.  139.  See 
also  Ventris  v.  Brown,  22  U.  C.  C.  P.  345; 
Barber  v.  Daniell,  12  U.  C.  C.  P.  68. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  94. 

Want  of  such  an  allegation  is  a  fatal  de- 
fect in  the  declaration  or  complaint.  Haglin 
V.  Apple,  65  Ark.  274,  45  S.  W.  989;  King 
r.  Montgomerv,  50  Cal.  115;  Marable  v. 
Mayer,  78  Ga.  710,  3  S.  E.  429;  Chelf  v.  Penn, 
2  Mete.  (Ky.)  463;  Witascheck  r.  Glass,  46 
Mo.  App.  209;  Davis  v.  Terry,  114  N.  C.  27, 
18  S.  E.  947;  Ely  v.  Davis,  111  N.  C.  24,  15 
S.  E.  878;  Thompson  v.  Gatlin,  58  Fed.  534, 
7  C.  C.  A.  351. 

43.  Struby-Estabrook  Mercantile  Co.  v. 
Kves,  9  Colo.  App.  190,  48  Pac.  663;  Bluclier 
f.'^Zonker,  19  Ind.  App.  615.  49  N.  E.  911; 
Locke  V.  Wilson,  6  U.  C.  Q.  B.  600. 

Form  of  petition  held  sufficient  see  Nehr  r. 
Dobbs,  47  Nebr.  863,  866,  66  N.  W.  864. 
Compare  Locke  v.  Wilson,  6  U.  C.  Q.  B.  600, 
601. 

But  where  the  declaration  shows  upon  its 

face  that  plaintiff  was  convicted  or  indicted, 
but  judgment  was  reversed  on  appeal,  the 
averment  of  want  of  probable  cause  by  it- 
self is  not  a  statement  of  fact,  but  only  a 
conclusion  of  law,  and  presumption  of  prob- 
able cause  must  be  rebutted  by  some  ad- 
ditional averment  showing  fraud  or  undue 
means  in  procuring  such  conviction  or  bind- 
ing over.  Boogher  v.  Hough,  99  Mo.  1«3.  12 
S.  W.  524;  Giusti  v.  Del  Papa,  19  R.  1.  338, 
33  Atl.  525. 

44.  Benson  v.  Bacon,  99  Ind.  156;  Burkett 
V.  Lanata,  15  La.  Ann.  337;  Clossen  v. 
Staples,  42  Vt.  209,  1  Am.  Rep.  316.  And  see 
Griffith  V.  Hall,  26  U.  C.  0.  B.  94;  Lyons  V. 
Kelly,  6  U.  C.  Q.  B.  278;  Mcintosh  v.  Dem- 
eray,  5  U.  C.  Q.  B.  343;  Denham  v.  Ridout, 
6  U.  C.  Q.  B.  0.  S.  193. 

45.  Scotten  r.  Longfellow,  40  Ind.  23 ;  Mad- 
dox  V.  McGinnis,  7  T.  B.  Mon.  (Ky.)  370; 
Given  v.  Webb,  7  Rob.  (N.  Y.)  65. 

"  Without  perfect  cause  "  has  been  held  to 
be  an  insufficient  allegation.  Cox  v.  Taylor, 
10  B.  Mon.  (Ky.)  17. 

"  Without  good  cause "  is  not  sufficient. 
Mitchell  V.  Mattingly,  I  Mete.  (Ky.)  237. 
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but  facts  from  which  the  inference  of  want  of  probable  cause  naturally  follows,^^ 
it  is  suriicient. 

5.  Malice.^'    Malice  as  well  as  absence  of  probable  cause  must  be  alleged 
otherwise  the  declaration  or  complaint  is  bad  on  demurrer.'^^    It  is  not  sufficient 


Want  of  "  just  "  or  '*  proper  "  cause  is  not 

a  good  averment  of  want  of  probable  cause. 
De  Wiele  v.  Callanan,  7  Daly  (N.  Y.) 
386. 

"  Want  of  any  just  cause "  is  insufficient. 
Ellis  V.  Thilman,  3  Call  (Va.)  3. 

"  Without  any  legal  or  justifiable  cause  "  is 
insufficient.  Young  i\  Gregory,  3  Call  (Va.) 
446,  2  Am.  Dec.  556. 

Falsity  of  charge. —  It  is  not  necessary  to 
charge  that  the  accusation  complained  of  was 
false.  McCarthy  v.  Kitchen,  59  Ind.  500: 
Ziegler  v.  Powell,  54  Ind.  173,  holdinrr  thp' 
however  false  the  charge  might  have  been,  if 
the  person  making  it  had  probable  cause  for 
so  doing,  he  would  not  be  liable  in  a  suit  for 
malicious  prosecution. 

46.  Alahama. —  Brown  f.  Master,  104  Ala. 
451.  16  So.  443. 

California.— Clark  v.  Nordholt,  121  Cal. 
26,  53  Pac.  400. 

Connecticut. —  Wall  v.  Toomev,  52  Conn. 
35. 

/ZZmois.— Spaids  v.  Barrett,  57  111.  280, 
11  Am.  Rep.  10. 

loica. —  Hampton  r.  Jones,  58  Iowa  317,  12 
N.  W.  276. 

Louisiana. — Burkett  r.  Lanata,  15  La.  Ann. 
337. 

Maryland—  Turner  r.  Walker,  3  Gill  &  J. 
377,  22  Am.  Dec.  329. 

Neiv  Hampshire. —  Davis  r.  Clough,  8  N.  H. 
157. 

Neio  York. —  Bregman  r.  Kress,  83  N.  Y. 
App.  Div.  1,  81  N.  Y.  Suppl.  1072. 

Xorth  Carolina.— E\y  v.  Davis,  111  X.  C. 
24,  15  S.  E.  878. 

Ohio. —  Crane  r.  Buchman,  30  Cine.  L.  Bui. 
120. 

Texas. —  Sebastian  v.  Chenev,  (Civ.  App. 
1893)  24  S.  W.  970. 

Vermont. —  King  v.  Estabrooks,  77  Vt.  371, 
60  Atl.  84;  Closson  v.  Staples,  42  Vt.  209, 
1  Am.  Rep.  316. 

Virginia. —  Mowry  v.  Miller,  3  Lei^h  561, 
24  Am.  Dec.  680. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  94  et  seq. 

Where  an  attachment  was  sued  out  by  de- 
fendant as  agent  for  a  third  person,  and  the 
declaration  in  an  action  for  maliciously  suing 
out  such  attachment  alles'es  that  he  was  not 
the  agent  of  such  third  person,  but  acted 
wholly  without  autliority  from  him,  it  is  un- 
necessary to  aver  tlie  want  of  probable  cause. 
Forrest  v.  Collier,  20  Ala.  175,  56  Am.  Dec. 
190. 

Insufficient  statement  of  facts  see  Cousins 
V.  Swords.  14  N.  Y.  App.  Div.  338.  43  N.  Y. 
Suppl.  907:  McKenzie  r.  Roval  Dairy,  35 
Wash.  390,  77  Pac.  680:  McBean  v.  Campbell, 
6  U.  C.  0.  B.  0.  S.  457;  Thompson  V.  Gar- 
rison, 6  U.  C.  Q.  B.  0.  S.  309. 


47.  Malice  as  essential  element  of  liability 

see  supra,  VII,  A. 

48.  Colorado. —  Graham  v.  Reno,  5  Colo. 
App.  330,  38  Pac.  835. 

Connecticut. —  Dauchy  v.  Salisbury,  29 
Conn.  124. 

Rawaii. —  Kerr  r.  Hyman.  6  Hawaii  300, 
holding  that  an  allegation  that  defendants  in- 
tended to  injure  plaintiff  is  not  equivalent  to 
an  allegation  of  malice. 

Louisiana. — Philips  r.  Lehman,  39  La.  Ann. 
630,  2  So.  409. 

Massachusetts. —  Wills  r.  Xoves,  12  Pick. 
324. 

Missouri. —  Moonev  v.  Kennett,  19  Mo.  551, 
61  Am.  Dec.  576;  Kelley  v.  Osborn,  86  Mo. 
App.  239. 

0/no.— Withan  v.  Hubbell.  4  Ohio  Dee. 
(Reprint)  75,  1  Clev.  L.  Rep.  1. 

Oregon. —  Mitchell  v.  Silver  Lake  Lodge 
No.  84,  I.  0.  O.  F.,  29  Oreg.  294,  25  Pac. 
798. 

Pennsylvania. —  Lipowicz  r.  Jervis,  209  Pa. 
St.  315,  58  Atl.  619. 

rermo)?/.— Abbott  v.  Kimball,  19  Vt.  551, 
47  Am.  Dec.  708. 

Virginia. —  Spengler  r.  Davy,  15  Graft.  381. 

^yest  Virginia. —  Burkhart  v.  Jennings,  2 
W.  Va.  242. 

V,^isconsin. —  Collins  v.  Shannon,  67  Wis. 
441,  30  X.  W.  730. 

United  States. —  McCracken  i".  Covington 
City  Xat.  Bank,  4  Fed.  602;  Preston  V. 
Cooper,  19  Fed.  Cas.  Xo.  11,395,  1  Dill.  589. 

Canada. —  Vandervoort  v.  Youker,  13  Ont. 
417;  Acland  r.  Adams,  7  U.  C.  Q.  B.  139. 
See  also  Powell  v.  Williamson,  1  U.  C.  Q.  B. 
154. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion."      96,  97. 

For  forms  of  petitions  held  sufficient  see 
Forrest  r.  Collier,  20  Ala.  175,  178,  56  Am. 
Dec.  190  (holding  that  in  an  action  for 
wrongfully  suing  out  an  attachment,  an  al- 
legation that  the  attachment  was  sued  out 
wrongfully,  fraudulently,  and  in  order  to  op- 
press and  injure  plaintiff,  is  equivalent  to 
an  averment  that  it  was  sued  out  ma- 
liciously) ;  Swindell  Houck,  2  Ind.  App. 
519,  28  X.  E.  736;  Jones  r.  Fruin,  26  Xebr. 
76,  77,  42  X.  W.  283;  Jones  v.  Jenkins,  3 
Wash.  17.  19,  27  Pac.  1022. 

Repetition  of  allegation. —  Where  the  com- 
plaint in  an  action  for  malicious  prosecution 
contains  allegations  of  malice  and  want  of 
probable  cause,  by  defendant  in  filing  an 
affidavit  charging  plaintiff  with  a  criminal 
offense,  such  allesfation  need  not  be  repeated 
in  connection  with  the  averments  concerning 
the  issue  of  the  warrant,  the  arrest,  and  the 
imprisonment.  Ruston  r.  Biddle,  43  Ind. 
515. 

49.  Smith  i:  Smith,  26  Hun  (X.  Y.)  573. 
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to  allege  that  tlie  original  proceedings  were  wrongfully  procured.^  It  is  held  that 
the  allegation  that  defendant  acted  maliciously  "  is  sutiicient,^^  and  that  it  is  bad 
pleading  to  set  forth  the  evidence  to  establish  malice.^^  On  the  other  hand  it  is 
lield  that  the  complaint  or  declaration  must  set  forth  the  conduct  of  defendant 
alleged  to  have  been  malicious.^^ 

6.  Favorable  Termination  of  Proceeding.^'^  As  a  general  rule  plaintiff's  plead- 
ing must  consistently    allege  the  fact    of  the  final  ^'  termination  of  the  previous 


50.  Preston  v.  Cooper,  19  Ped.  Cas.  No. 
11,395,  1  Dill.  589. 

51.  O'Neill  f.  Johnson,  53  Minn.  439,  55 
N.  W.  601,  39  Am.  St.  Kep.  615  (malice  is  a 
fact,  to  be  pleaded  as  such)  ;  Clark  v.  Folk- 
ers,  1  Nebr.  (Unoff.)  96,  95  N.  W.  328. 

That  defendant  maliciously  sued,  etc.,  is 
sufficient.  Mcintosh  v.  Demeray,  5  U.  C. 
Q.  B.  343. 

52.  O'Neill  ^.  Johnson,  53  Minn.  439,  55 
K  W.  601,  39  Am.  St.  Rep.  615;  Solis  v. 
Manning,  37  How.  Pr.  (N.  Y.)  13,  holding 
that  the  evidence  upon  which  a  charge  of 
malice  is  based  cannot  be  pleaded  and  will 
"be  stricken  on  motion.  Compare  Brockleman 
V.  Brandt,  10  Abb.  Pr.  (N.  Y.)  141;  Eddy  v. 
Beach,  7  Abb.  Pr.  (N.  Y.)  17  [affirming  37 
How.  13] ;  Shaw  V.  Jayne,  4  How.  Pr.  (N.  Y.) 
119. 

53.  Jones  v.  Oliver,  3  N.  J.  L.  1033;  Dis- 
pereaux  v.  Smock,  3  N.  J.  L.  744;  Courter  v. 
Wood,  3  N.  J.  L.  616;  Elkinton  v.  Deacon, 
2  N.  J.  L.  160;  Pangburn  v.  Bull,  1  Wend. 
(N.  Y.)  345,  351  (where  it  is  said  that 
"  something  more  than  a  general  allegation 
that  a  suit  was  commenced  maliciously  must 
"be  stated;  the  particular  grievance  must  be 
alleged")  ;  Tavenner  v.  Morehead,  41  W.  Va. 
116,  23  S.  E.  673;  McCracken  v.  Covington 
City  Nat.  Bank,  4  Fed.  602. 

54.  Favorable  termination  of  proceeding  as 
element  of  liability  see  supra,  VIII,  A. 

55.  Ashford  v.  Goheen,  7  U.  C.  Q.  B. 
547. 

56.  Alabama. —  Southern  Car,  etc.,  Co.  v. 
Adams,  131  Ala.  147,  32  So.  503. 

Geor^/ia.— McDaniel  v.  Nelms,  96  Ga.  366, 
23  S.  E.  407. 

Illinois. —  Rothschild  v.  Meyer,  18  111.  App. 
284. 

Louisiana. —  Lawler  v.  Levy,  33  La.  Ann. 
220. 

Maryland. —  Turner  v.  Walker,  3  Gill  &  J. 
377,  22  Am.  Dec.  329. 

ISfew  York. —  Thomason  v.  Demotte,  9  Abb. 
Pr.  242,  18  How.  Pr.  529. 

North  Carolina. —  Johnson  v.  Finch,  93 
N.  C.  205. 

Rhode  Island. —  Tyler  v.  Smith,  25  R.  I. 
486,  56  Atl.  683. 

fiouth  Carolina. —  O'Driscoll  v.  McBurney, 
2  Nott  &  M.  54  (holding  that  it  is  necessary 
to  allege  that  the  prosecution  is  at  an  end, 
and  the  allegation  must  be  proved  as  laid)  ; 
Shackleford  v.  Smith,  1  Nott  &  M.  36. 

Virginia. —  Sprangler  v.  Booze,  103  Va.  276, 
40  S.  E.  42. 

Wisconsin. —  Luby  v.  Bennett,  111  Wis.  613, 
87  N.  W.  804,  87  Am.  St.  Rep.  897,  56 
L.  R.  A.  261. 
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Canada. —  Wilcox  v.  Burnside,  5  U.  C. 
Q.  B.  0.  S.  525. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  98  et  seq. 

This  rule  is  not  changed  by  the  fact  that 
the  petition  alleges,  as  tlie  cause  of  action, 
the  malicious  issuing  of  an  attachment,  if  the 
action  in  which  it  is  issued  and  the  attach- 
ment proceedings  rest  upon  the  same  grounds, 
and  must  be  determined  together.  McCracken 
V.  Covington  City  Nat.  Bank,  4  Fed.  602. 

57.  California. —  Dowdell  r.  Carpy,  129 
Cal.  168,  61  Pac.  948;  Carpenter  v.  Nutter, 
127  Cal.  61,  59  Pac.  301;  Holliday  v.  Holli- 
day,  (1898)  55  Pac.  703;  Holliday  v.  Hol- 
liday, (  1898)  53  Pac.  42. 

Georgia. —  Fulton  Grocery  Co.  v.  Maddox, 
111  Ga.  260,  36  S.  E.  647. 

South  Carolina. —  Whaley  v.  Lawton,  57 
S.  C.  256,  35  S.  E.  558. 

South  Dakota. — Schaefer  v.  Cremer,  (1905) 
104  N.  W.  468. 

Virginia. —  Ward  v.  Reasor,  98  Va.  399, 
36  S.  E.  470. 

Canada.— Magill  v.  Samuel,  19  U.  C.  C.  P. 
443;  Davis  V.  Barnett,  26  U.  C.  Q.  B.  109; 
Griffith  V.  Ward,  20  U.  C.  Q.  B.  31;  Bishop 
V.  Martin,  14  U.  C.  Q.  B.  416. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  98  et  seq. 

Bad  on  demurrer. —  A  complaint  which  fails 
to  show  that  the  action  complained  of  had 
been  terminated  is  bad  on  general  demurrer. 
Smith  V.  Smith,  26  Hun  (N.  Y.)  573;  Hull 
V.  Sprague,  23  R.  I.  188,  49  Atl.  697;  King 
V.  Johnston,  81  Wis.  578,  51  N.  W.  1011; 
Barren  v.  Simonton,  17  Fed.  Cas.  No.  1,041, 
2  Cranch  C.  C.  657.  The  failure  of  the  com- 
plaint to  show  that  the  writ  of  arrest  had 
been  vacated  or  set  aside  by  the  court  in  the 
action  in  which  it  was  issued  (Forster  v. 
Orr,  17  Oreg.  447,  21  Pac.  440),  or  to  other- 
wise show  that  it  has  been  avoided  by  com- 
petent authority  (Searll  v.  McCracken,  16 
How.  Pr.  (N.  Y.)  262),  renders  it  bad  on 
demurrer. 

No  appeal  taken. —  A  complaint  which  does 
not  allege  that  no  appeal  has  been  taken  is 
bad.  The  complaint  in  an  action  brought  on 
the  vacation  of  an  order  of  arrest  alleged  to 
have  been  obtained  on  false  and  malicious 
affidavits,  from  which  no  appeal  is  taken, 
which  does  not  allege  that  no  appeal  has  been 
taken  from  the  order  vacating  the  order 
of  arrest,  is  demurrable.  Ingram  v.  Root, 
51  Hun  (N.  Y.)  238.  3  N.  Y.  Suppl.  858. 

Good  for  false  imprisonment. —  A  complaint 
which  does  not  contain  an  allegation  as  to  the 
termination  of  the  prosecution  may  state 
a  good  cause  of  action  for  false  imprisonment. 
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proceeding  complained  of  as  wrongful  favorably  to  defendant ;  or  it  must  con- 
tain averments  obviating  the  force  and  effect  of  the  absence  of  termination,  or  of 
an  adverse  determinatiou.^^ 


although  not  for  malicious  prosecution. 
Davis  i\  Johnson,  101  Fed.  952,  42  C.  C.  A. 
111. 

58.  Alabama. —  Rea  v.  Lewis,  Minor  382. 

Illinois. —  Spaids  v.  Barrett,  57  111.  289, 
11  Am.  Rep.  10;  Feazle  v.  Simpson,  2  111. 
30. 

Kentucky.— CheU  v.  Penn,  2  Mete.  463; 
Spring  r.  Besore,  12  B.  Mon.  551. 

Maryland. — Clements  v.  McCracken,  (1890) 
20  Atl.  184. 

Minnesota. —  See  Pixley  r.  Reed,  26  Minn. 
80,  1  N.  W.  800. 

Missouri. —  Kelley  v.  Osborn,  86  Mo.  App. 
239 ;  Freymark  v.  McKinney  Bread  Co.,  55 
Mo.  App.  435. 

Ohio. —  Zigler  v.  Russell,  2  Ohio  Dec.  (Re- 
print) 518,  3  West.  L.  Month.  424. 

Rhode  Island. — Collins  v.  Campbell,  18  R.  I. 
738,  31  Atl.  832. 

South  Carolina. —  Tisdale  v.  Kingman,  34 
S.  C.  S26,  13  S.  E.  547. 

Tirginia. —  Young  v.  Gregory,  3  Call  446, 
2  Am.  Dec.  556. 

^Yisconsin. —  Luby  v.  Bennett,  111  Wis. 
613,  87  N.  W.  804,  87  Am.  St.  Rep.  897,  56 
L.  R.  A.  261. 

United  States. —  McCracken  v.  Covington 
City  Nat.  Bank,  4  Fed.  602. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  99. 

The  declaration  or  complaint  must  show 
that  the  civil  action  (Wood  v.  Lavcock,  3 
Mete.  (Ky.)  192;  Murson  V.  Austin/2  Phila. 
(Pa.)  116),  or  criminal  prosecution  claimed 
to  have  been  malicious,  has  been  legally 
terminated  by  judgment  in  his  favor  (Wood 
r.  Laycock,  supra ;  Murson  v.  Austin,  supra ) , 
or  that  he  was  acquitted  (Monroe  v.  Maples, 
1  Root  (Conn.)  553;  Steel  v.  Williams,  18 
Ind.  161;  Mooney  V.  Kennett,  19  Mo.  551, 
61  Am.  Dec.  576;  Scholl  u.  Schnebel,  8  N.  Y. 
Suppl.  855),  or  discharged  (Gorrell  v.  Snow, 
31  Ind.  215;  Hains  v.  Elwell,  3  N.  J.  L.  411), 
by  order  or  judgment  of  the  court  (Teague 
V.  Wilks,  3  McCord  (S.  C._)  461).  And  the 
averment  of  "  discharged  "  is  not  always  si;f- 
ficient.  Carpenter  v.  Nutter,  127  Cal.  61,  59 
Pac.  301;  Kirkpatrick  v.  Kirkpatrick,  39 
Pa.  St.  288;  Tyler  v.  Smith,  25  R.  I.  486, 
56  Atl.  683. 

Illustrations. —  An  averment  in  a  declara- 
tion for  malicious  prosecution  of  an  examina- 
tion of  plaintiff  before  a  justice  of  the  peace, 
touching  the  alleged  offense,  and  a  discharge 
by  him  therefrom  (Long  v.  Rogers,  17  Ala. 
540)  ;  that  the  grand  jury  had  made  a  return 
of  "  no  bill "  on  a  bill  of  indictment,  and 
"  expressed  in  their  finding  that  the  prosecu- 
tion was  malicious  "  ( Horn  v.  Sims,  92  Ga. 
421,  17  S.  E.  670)  ;  that  "on  the  motion  and 
request  of  the  defendant  made  in  person,  said 
affidavit,  prosecution  and  charges  were  dis- 
missed, and  plaintiff  was  not  required  to  go 
to  trial  thereon  "  (Clegg  v.  Waterbury,  88  Ind. 


21)  ;  or  that  plaintiff  had  been  acquitted  by 
the  grand  jury's  finding  "No  bill"  (Teague 
V.  Wilks,  3  McCord  (S.  C.)  461),  shows 
a  sufficient  termination  of  the  prosecution. 
Where  the  wife  of  a  plaintiff  in  an  action  for 
malicious  prosecution  was  arrested  and  bound 
over  on  the  charge  of  conspiring  to  poison  the 
prosecutor,  and,  a  true  bill  being  found,  w^as 
tried  and  convicted,  but  the  judgment  was 
arrested  and  she  discharged,  the  averment  of 
"  discharged  "  was  held  not  to  be  a  sufficient 
averment  and  proof  of  the  termination  of  the 
prosecution  to  sustain  an  action  for  mali- 
cious prosecution,  as  it  did  not  countervail 
the  effect  of  the  record  of  the  conviction. 
Nothing  short  of  an  acquittal  will  answer 
where  the  prosecution  has  progressed  to  a 
trial  b}^  a  petit  jury.  Kirkpatrick  v.  Kirk- 
patrick, 39  Pa.  St.  288.  A  complaint  which 
alleges  that  judgment  was  rendered  and  en- 
tered in  favor  of  defendant  in  the  action  in 
which  the  attachment  issued  is  sufficient 
without  further  alleging  that  the  judgment 
remains  in  full  force.  If  the  judgment  is 
no  longer  in  force,  this  fact  should  be  al- 
leged by  defendant  in  his  answer.  Carter 
r.^aige,  80  Cal.  390,  22  Pac.  188.  A  declara- 
tion alleging  that  one  R  engaged  defendant 
to  pay  a  note  made  by  said  R  to  plaintiff^ 
and  bring  him  (R)  said  note;  that  defend- 
ant paid  said  note,  but  did  not  deliver  it 
to  said  R,  but  maliciously,  in  the  name  of 
one  P,  and  without  his  knowledge,  procured 
a  writ  of  attachment  against  plaintiff  upon 
said  note,  etc.,  is  not  sufficient  in  that  it 
does  not  allege  what  judgment  was  rendered 
in  the  attachm.ent  action.  Parker  v.  Willard, 
Quincy  (Mass.)  326. 

59.  Risser  v.  Liberman,  102  N.  Y.  App. 
Div.  482,  92  N.  Y.  Suppl.  942,  holding  that 
in  the  absence  of  allegations  showing  either 
the  termination  of  the  replevin  suit,  or  any 
fact  showing  that  plaintiff  was  deprived  of 
her  right  to  assert  her  defense  in  that  suit^ 
the  complaint  is  demurrable. 

An  exception  exists  to  the  general  mle  re- 
quiring an  averment  of  the  termination  of 
the  original  proceeding  favorable  to  defend- 
ant under  certain  circumstances,  as  where 
the  termination  of  the  former  suit  can  neither 
tend  to  establish  nor  invalidate  plaintiff's 
cause  of  action,  it  is  not  necessary  to  aver 
such  determination.  Turner  v.  Walker,  3 
Gill  &  J.  (Md.)  377,  22  Am.  Dec.  329; 
Boogher  V.  Hough,  99  Mo.  183,  12  S.  W. 
524  (averment  tliat  conviction  was  obtained 
by  fraud  and  undue  means )  ;  Fortman  v.  Rot- 
tier,  8  Ohio  St.  548,  70  Am.  Dec.  606  (hold- 
ing that  where  the  facts  are  such  that  the 
trial  or  judgment  in  the  main  action  does 
not  involve  the  question  of  the  existence  of 
probable  cause,  it  is  not  necessary  to  allege 
the  termination  of  the  former  suit)  ;  Hog.sj 
V.  Pinckney,  16  S.  C.  387.  In  Grainger  f. 
Hill,  4  Bing.  N.  Oas.  212,  7  L.  J.  C.  P.  85, 
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7.  Damages.^*^  The  complaint  or  declaration  must  contain  a  sufficient  allega- 
tion of  damage,  conforming  to  legal  standards.^^  Actual  or  compensator}^  dam- 
ages may  be  shown  under  the  general  ad  damniim^^'^  but  special  damages,  and, 
it  has  been  held,  exemplary,  must  be  particularly  stated.®"^ 


5  Scott  5G1,  33  E.  C.  L.  675,  where  plaintiff 
complained  of  an  abuse  of  the  process  of  law 
for  the  purpose  of  extorting  property,  to 
which  defendants  had  no  claim ;  that  the 
abuse  having  been  perpetrated,  and  defend- 
ants having  attained  their  end  by  it,  it  was 
held  to  be  immaterial  whether  their  suit  was 
terminated  or  not.  In  Sneeden  v.  Harris, 
109  N.  C.  349,  13  S.  E.  920,  14  L.  R.  A.  389, 
in  an  action  for  malicious  prosecution,  the 
complaint  alleged  that  plaintiff  was  arrested 
and  imprisoned  in  an  action  for  slander  of 
title  wrongfully  instituted  for  the  sole  pur- 
pose of  getting  immediate  possession  of  land 
claimed  and  occupied  by  him,  it  was  held 
that  it  was  not  necessary  to  allege  that  such 
action  had  been  finally  determined.  So  in 
Forrest  v.  Collier,  20  Ala.  175,  56  Am.  Dec. 
190,  where  an  attachment  was  sued  out  by 
defendant  as  agent  for  a  third  person,  and 
the  declaration  in  the  action  for  the  malicious 
suing  out  of  such  attachment  alleged  that  he 
was  not  the  agent  of  such  third  persons  but 
acted  wholly  without  authority  from  them,  it 
was  held  unnecessary  to  aver  that  the  at- 
tachment suit  was  ended,  as  the  false  and 
fraudulent  representation  of  agency  resulted 
in  the  consequent  damage  and  was  the  gist 
of  the  action.  So  the  general  rule  does  not 
apply  to  a  case  arising  in  obtaining  a  peace 
warrant  (Hyde  v.  Greuch,  62  Md.  577)  ; 
nor  to  an  arrest  under  a  judge's  order  (Eak- 
ins  V.  Christopher,  18  U.  C.  C.  P.  532). 

If  defendant  has  had  no  opportunity  to  de- 
fend, it  has  been  held  that  this  fact  should  be 
alleged.    Freymark  v.  McKinney  Bread  Co., 

55  Mo.  App.  435;  Bump  v.  Betts,  19  Wend. 
(N.  Y.)  421.  See  also  Pixley  v.  Reed,  26 
Minn.  80,  1  N.  W.  800. 

60.  Damage  as  an  element  of  liability  see 
supra,  IX,  A. 

61.  See  cases  cited  infra,  this  note. 

In  an  action  for  malicious  attachment 
plaintiff  must  allege  that  he  was  injured  by 
the  attachment  (Springer  v.  Wise,  2  Disn. 
(Ohio)  391),  and  that  the  attachment  was 
actually  levied  on  the  property  of  the  attach- 
ment defendant  (Maskell  v.  Barker,  99  Cal. 
642,  34  Pac.  340). 

Averment  of  special  damages, —  Where  the 
complaint  in  an  action  for  malicious  prosecu- 
tion of  a  civil  suit  fails  to  aver  that  plaintiff 
suffered  any  special  loss,  annoyance,  or  in- 
convenience, it  is  demurrable.  Smith  v.  Hint- 
rager,  67  Iowa  109,  24  N.  W.  744.  But  a 
specific  allegation  as  to  damages,  specifying 
the  amount  thereof,  is  not  essential  to 
plaintiff's  cause  of  action  to  recover  such 
damages  as  are  necessarily  inferable  from 
the  facts  alleged.  Luby  v.  Bennett,  111  Wis. 
613,  87  N.  W.  804,  87  Am.  St.  Rep.  897, 

56  L.  R.  A.  261. 

Allegations  of  damage  held  sufficient  see 
Ramsey  v.  Flowers,  72  Ark.  316,  80  S.  W. 
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147  (holding  that  a  complaint  is  not  objec- 
tionable because  alleging  what  would  have 
been  the  consequence  to  plaintiff  had  the 
prosecution  been  successful)  ;  Sterling  v. 
Adams,  3  Day  (Conn.)  411;  Jones  v.  Fruin, 
26  Nebr.  76,  42  N.  W.  283. 

Matters  which  merely  tend  to  aggravate 
the  damages  which  necessarily  result  from 
the  acts  set  out  in  the  complaint  need  not  be 
alleged.  Jackson  v.  Bell,  5  S.  D.  257,  58 
N.  W.  671. 

62.  French  v.  Guyot,  30  Colo.  222,  70  Pac. 
683. 

As  mental  pain  and  suffering  is  an  element 
of  actual  or  compensatory  damages,  evidence 
of  the  condition  of  plaintiff's  family  at  the 
time  of  his  arrest  is  admissible  to  show  the 
character  and  extent  of  the  mental  anguish 
caused  plaintiff  by  his  arrest  and  prosecu- 
tion, although  it  is  not  specially  pleaded. 
Davis  V.  Seeley,  91  Iowa  583,  60  N.  W.  183, 
51  Am.  St.  Rep.  356. 

63.  Home  v.  Sullivan,  83  111.  30  (loss  of 
boarders)  ;  Fine  v.  Navarre,  104  Mich.  93, 
62  N.  W.  142  (impairment  of  credit). 

Damages  for  an  abuse  of  the  process  of  the 
law  by  cruel  and  oppressive  conduct  are  not 
recoverable  unless  a  count  charging  such 
abuse  is  inserted  in  the  declaration.  Bald- 
win V.  Weed,  17  Wend.  (N.  Y.)  224. 

Expenses  for  costs  and  counsel  fees  in  de- 
fending himself  must  be  specifically  alleged 
and  proved  by  plaintiff  as  matters  of  special 
damage.  Thompson  v.  Lumley,  7  Daly 
(N.  Y.)  74. 

Inability  to  perform  contract. —  Under  a 
general  allegation  of  damage  evidence  of 
damages  resulting  from  plaintiff's  inability, 
on  account  of  sickness  occasioned  by  such 
prosecution,  to  perform  a  certain  cont-ract 
of  employment,  is  inadmissible.  Oldfather 
V.  Zent,  14  Ind.  App.  89,  41  N.  E.  555. 

AUegationc  held  sufficient  see  Ten  Gate  v. 
Fansler,  10  Okla.  7,  65  Pac.  375;  Morrow  v. 
Cheyne,  12  Ont.  Pr.  487. 

Allegations  held  insufficient  see  Evins  v. 
Metropolitan  St.  R.  Co.,  55  N.  Y.  App.  Div. 
626,  67  N.  Y.  Suppl.  1132;  Mitchell  v.  Mc- 
Murrich,  22  Ont.  712. 

64.  Ten  Gate  v.  Fansler,  10  Okla.  7,  65  Pac. 
375;  Moehring  v.  Hall,  66  Tex.  240,  1  S.  W. 
258.  But  see  Davis  v.  Seeley,  91  Iowa  583, 
60  N.  W.  183,  51  Am.  St.  Rep.  356  (where  it 
was  held  that  exemplary  damages  may  be 
recovered  without  being  specially  pleaded,  as 
such  damages  arise  from  the  existence  of 
malice)  ;  Martin  v.  Corseadden,  (Mont.  1906) 
86  Pac.  33  (holding  that  under  Mont.  Civ. 
Code,  §  4290,  providing  that  in  any  action 
for  breach  of  an  obligation  not  arising  from 
contract  where  defendant  has  been  guilty  of 
oppression,  fraud,  or  malice,  actual  or  pre- 
sumed, punitive  damages  may  be  awarded, 
plaintiff  in  an  action  for  malicious  prosecu- 


MALICIOUS  PROSECUTION 


[26  Cyc]  79 


B.  Answer  or  Plea  —  l.  In  General.  The  plea  must  answer  all  it  proposes 
to  answer,  otherwise  it  will  be  bad  on  demurrer,  whether  it  be  a  plea  in 
abatement,^^  or  in  bar.^^ 

2.  Defensive  Matter  —  a.  Specific.  The  action  of  malicious  prosecution  is 
peculiar  in  not  being  susceptible  of  specitic  defenses  ;  the  burden  resting  on  plain- 
tiff to  show  the  concurrence  of  the  many  elements  rendering  the  defense  by  justi- 
fication ordinarily  a  negative  one.^'  Usually  every  matter  of  fact  which  goes  to 
defeat  plaintiff's 'cause  of  action    may  be  shown  without  any  special  pleadiiig.^^  • 

b.  Conventional  —  (i)  In  General.  A  counter-claim,'*^  want  of  capacity  to 
sue,'^  or  of  liability  to  be  sued,'^  estoppel  of  plaintiff  by  his  own  previous  con- 
sent,'^ or  by  settlement  or  compromise,'-^  or  other  conventioral  defenses  may  avail 
defendant    under  elementary  rules  of  pleading.'^ 


tion  may  recover  such  damages,  although 
they  are  not  claimed  eo  nomine  in  the  com- 
plaint) . 

Where  loss  of  financial  credit  resulting  from 
a  wrongful  arrest  is  considered  exemplary 
damages,  plaintiff  in  an  action  for  malicious 
prosecution  may  properly  introduce  evidence 
as  to  such  loss  under  a  general  count  for 
exemplary  damages.  Curlee  t".  Rose,  27  Tex. 
Civ.  App.  259,  65  S.  W.  197. 

65.  Foster  v.  Napier,  73  Ala.  595. 

66.  Horton  v.  Smelser,  5  Blackf.  (Ind.) 
428. 

67.  See  mfra,  XIV,  A. 

Error  in  namo  of  plaintiff  as  a  defense  see 
Cochran  r.  Bones,  1  Cal.  App.  729,  82  Pac. 
970. 

Plea  of  appeal  pending  sustained  see 
Griffith  V.  Ward,  20  U.  C.  Q.  B.  31. 

Order  setting  aside  arrest  or  discharging 
defendant  on  condition  that  no  action  be 
brought  see  Erickson  v.  Brand,  14  Ont.  App. 
614;  Coffey  v.  Scane,  25  Ont.  22  [affirmed  in 
22  Ont.  App.  269]  ;  Hall  v.  Brown,  3  Ont.  Pr. 
293;  Duross  r.  Duross,  19  U.  C.  Q.  B.  77; 
Graham  v.  Thompson,  16  U.  C.  Q.  B.  259. 

Subsequent  proceedings  impairing  effect  of 
a  judgment  as  a  foundation  for  an  action  for 
malicious  prosecution,  if  not  disclosed  by  the 
complaint,  can  only  be  taken  advantage  of  by 
defendant  as  defensive  matter.  Luby  v.  Ben- 
nett, 111  Wis.  613,  87  N.  W.  804,  87  Am.  St. 
Rep.  897,  56  L.  R.  A.  261. 

68.  Degenhart  v.  Schmidt,  7  Mo.  App.  117. 

69.  Johnson  v.  Miller,  63  Iowa  529,  17 
N.  W.  34,  50  Am.  Rep.  758,  ( 1884 )  19  N.  W. 
310  (holding  that  where  on  the  trial  of  an 
action  for  the  malicious  prosecution  of  plain- 
tiff for  larceny,  in  which  the  material  issue 
was  whether  plaintiff  was  guilty  of  the  theft, 
defendant  offered  in  evidence  the  record  of 
an  action  in  which  the  alleged  owner  of  the 
property  had  established  his  title  thereto  by 
a  recovery  against  the  now  plaintiff,  and  then 
offered  evidence  that  the  only  question  in  that 
action  w^as  whether  plaintiff  therein  was  in 
fact  the  owner  of  the  property;  such  evidence 
was  properly  admitted  without  the  judgment 
in  such  action  having  been  pleaded)  ;  Sutor 
V.  Wood,  76  Tex.  403,  13  S.  W.  321.  Compare 
Fant  V.  McDaniel,  1  Brev.  (S.  C.)  173,  2  Am. 
Dec.  660  (where  it  was  held  that  in  order  to 
entitle  a  defendant  to  show  that  he  had  prob- 
able cause  for  prosecuting  plaintiff,  he  must 


state  such  cause  in  his  plea,  and  disclose  the 
grounds  on  which  he  means  to  rely  in  his  de- 
fense) ;  Spear  v.  Hiles,  67  Wis.  350,  30  N.  W. 
506  (where,  in  an  action  for  malicious  prose- 
cution for  arson,  evidence  that  there  was  a 
general  suspicion  or  rumor  in  the  neighbor- 
hood that  plaintiff  and  his  wife  had  set  the 
fire  was  not  allowed  in  evidence,  because  not 
speciallv  pleaded). 

70.  Farmer  v.  Norton,  129  Iowa  88,  105 
N.  W.  371;  Savage  r.  Davis,  131  N.  C.  159, 
42  S.  E.  571. 

Counter-claim  generally  see  Recoupment, 
Set-Off,  and  Colnter-Claim. 

71.  See  supra,  X,  A. 

72.  Thornton  v.  Marshall,  92  Ga.  548,  17 
S.  E.  926;  Sidener  v.  Russell,  34  111.  App. 
446;  Vennum  v.  Huston,  38  Nebr.  293,  56 
N.  W.  970.    See  also  supra,  XI,  A. 

But  the  real  instigator  cannot  relieve  him- 
self from  liability  by  showing  that  he  was 
not  the  prosecutor  of  record.  Baker  v.  Moore, 
29  Pa.  Super.  Ct.  301. 

73.  Hibbard  v.  Ryan,  46  111.  App.  313; 
Mcintosh  V.  Demerav,  5  U.  C.  Q.  B.  343.  See 
also  Morse  v.  Teetzel,  1  Ont.  Pr.  369;  Wil- 
son V.  Brecker,  11  U.  C.  C.  P.  268.  But  see 
Tamblvn  v.  Johnston,  126  Fed.  267,  62  C.  C. 
A.  601.  See  also  supra,  VIII,  B,  3,  text  and 
note  31. 

74.  See  supra,  VIII,  B,  3. 

75.  David  v.  Aaronson,  105  La.  347,  29  So. 
895  (provocation)  ;  Black  v.  Buckingham,  174 
Mass.  102,  54  N.  E.  494  (plaintiff's  own 
neglect)  ;  George  r.  Johnson,  25  N.  Y.  App. 
Div.  125,  49  N.  Y.  Suppl.  203  (truth  of 
charge) . 

Former  action  pending  pleadable  as  a  de- 
fense see  Beyersdorf  v.  Sump,  39  Minn.  495, 
41  N.  W.  101,  12  Am.  St.  Rep.  678. 

However  recovery  of  damages  in  a  replevin 
(McPherson  v.  Runyon,  41  Minn.  524,  43 
N.  W.  392,  16  Am.  St.  Rep.  727 )  ;  a  technical 
defect  in  the  complaint,  such  question  not 
having  been  raised  in  the  prosecution  (Ker- 
stetter  v.  Thomas,  36  Wash.  620,  79  Pac. 
290)  ;  or  the  fact  that  the  creditor  had  a 
legal  right  to  the  issuance  of  an  execution  on 
his  judgment  and  that  costs  had  been  taxed 
against  him  on  such  execution  (Cooper  v. 
Scyoc,  104  Mo.  App.  414,  79  S.  W.  751)  is  no 
defense  to  the  action.  And  see  Griffith  i*.  Hall, 
26  U.  C.  Q.  B.  94. 

76.  See,  generally,  Pleading. 
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(ii)  Statute  of  Limitations?'^  The  action  must  be  brought  within  the  time 
gpecitied  by  the  statute  in  force  in  the  jurisdiction  in  which  the  action  is 
brought ;  otherwise  it  is  barred  "'^  and  this  whetlier  it  is  based  on  a  civil  or 
criminal  proceeding.^*^  As  a  general  rule  the  statute  begins  to  run  against  the 
right  to  maintain  such  an  action  from  the  time  when  the  original  proceeding 
complained  of  as  malicious  was  terminated.^^ 

3.  General  Issue.^^    The  plea  of  the  general  issue  or  general  denial  puts  in  issue 
all  essential  elements  of  the  wrongful  act  charged  in  the  complaint,^^  which  plain- 
tiff must  affirmatively  show  in  the  first  instance  as  necessary  parts  of  a  prima 
facie  case.^^    In  many  jurisdictions  it  is  not  only  a  proper,  but  the  only  proper, 
plea  to  that  end.^^ 

4.  Special  Pleading  —  a.  Justification.  Under  statutes  permitting  contra- 
dictory defenses,  defendant  may  ple^id  both  the  general  issue  and  justification. ^"^ 
It  has  been  frequently  held  that  the  admitted  sufficiency  of  the  general  denial 


Striking  out  paragraphs  of  defense  as  em- 
barrassing see  Rogers  v.  Clark,  13  Manitoba 
189. 

77.  Statute  of  limitation  generally  see 
Limitations  of  Actions,  25  Cyc.  963. 

78.  Boyd  v.  Snyder,  207  Pa.  St.  330,  5G 
Atl.  924;  Porter  v.  Mack,  50  W.  Va.  581,  40 
S.  E.  459 ;  Montreal  f.  Hall,  12  Can.  Sup.  Ct. 
74. 

79.  Taylor  v.  Bidwell,  65  Cal.  489,  4  Pac.  491. 
'  80.  Burnap  v.  Marsh,  13  111.  535. 

81.  California. —  Berson  v.  Ewing,  84  Cal. 
89,  23  Pac.  1112  [distinguishing  McCusker  v. 
Walker,  77  Cal.  208,  19  Pac.  382].  But  see 
McCusker  v.  Walker,  supra  (where  it  was 
held  that  the  statute  of  limitation  runs  on  a 
cause  of  action  for  maliciously  suing  out  an 
attachment  from  the  time  of  the  wrongful 
act)  ;  Sharp  v.  Miller,  57  Cal.  431  (time  of 
levy)  ;  Anderson  v.  Coleman,  56  Cal.  124. 

Georgia. —  Printup  v.  Smith,  74  Ga.  157. 

Tennessee. —  Morgan  v.  Duffy,  94  Tenn. 
686,  30  S.  W.  735. 

Texas. —  Von  Koehring  v.  Witte,  15  Tex. 
Civ.  App.  646,  40  S.  W.  63. 

Canada. —  Montreal  v.  Hall,  12  Can.  Sup. 
Ct.  74. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  89. 

But  see  Ma-Ka-Ta-Wah-Qua-Twa  v.  Rebok, 
(1901)  111  Fed.  12,  time  of  arrest. 

82.  Evidence  admissible  under  general  issue 
see  infra,  XIV,  B. 

83.  An  answer  denying  the  allegations  of 
the  complaint  is  sufficient  (Radde  v.  Ruckga- 
ber,  3  Duer  (N.  Y.)  684;  Rost  v.  Harris,  12 
Abb.  Pr.  (N.  Y.)  446);  to  enable  defendant 
to  put  in  evidence  facts  showing  presence  of 
probable  cause  and  want  of  malice  (Trogden 

Deckard,  45  Ind.  572;  Crane  f.  Buchman, 
30  Cine.  L.  Bui.  120)  ;  as  that  he  acted  upon 
the  advice  of  counsel  learned  in  the  law,  and 
upon  a  full  presentation  of  the  facts  (Smith 
V.  Davis,  3  Mont.  109;  Crane  V.  Buchman, 
supra).    See  also  infra,  XIV,  B. 

No  other  evidence  is  admissible,  however, 
under  a  plea  of  the  general  issue,  or  not 
guilty,  except  such  as  disproves  plaintiff's 
cause  of  action.  Andrews  v.  Mitchell,  92  Ga. 
629,  18  S.  E.  1017. 

A  plea  that  defendant  was  not  indebted, 
and  did  not  undertake  and  promise,  in  man- 
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ner  and  form  as  charged  by  plaintiff,  is  bad. 
Ventress  v.  Rosser,  73  Ga.  534. 

A  plea  to  an  action  for  wrongfully  and 
vexatiously  suing  out  an  attachment,  which 
alleges  that  the  attachment  "  was  not  sued 
out  wrongfully,  maliciously,  or  vexatiously, 
or  without  reasonable  or  probable  cause," 
presents  a  substantial  defense  to  the  action 
and  is  not  demurrable.  Marshall  v.  Betner, 
17  Ala.  832. 

Striking  out  redundant  matter. —  The  de- 
tail of  actual  facts  which  are  relied  on  to 
constitute  probable  cause  are  but  matters  of 
evidence  upon  issue  raised  by  a  general  de- 
nial, and  not  new  matter,  nor  the  denial  of 
allegations  of  the  complaint  controverted,  and 
may  be  stricken  as  redundant  matter.  Rost 
V.  Harris,  12  Abb.  Pr.  (N.  Y.)  446. 

84.  Brigham  f.  Aldrich,  105  Mass.  212. 

85.  See  cases  cited  infra,  this  note.  But 
see  infra,  XIII,  B,  4,  text  and  note  89. 

Effect  of  joining  other  plea. —  If  the  facts 
relied  on  to  constitute  probable  cause  be 
specially  pleaded,  and  also  the  general  issue, 
the  special  plea  may  be  struck  out  on  mo- 
tion (Brown  v.  Collelly,  5  Blackf.  (Ind.) 
390;  Simpson  v.  Mc  Arthur,  16  Abb.  Pr. 
(N.  Y.)  302  note);  and  the  action  of  the 
court  in  striking  out  a  paragraph  setting 
up  such  facts^  when  a  general  denial  is  in, 
cannot  be  assigned  as  an  available  error 
(Trogden  f.  Deckard,  45  Ind.  572). 

Where  a  special  plea  of  probable  cause  is 
insufficiently  pleaded,  it  may  be  stricken  out 
(Smith  v'.  Davis,  3  Mont.  109)  or  demurred 
to  (Wilson  V.  Ferrari,  1  Disn.  (Ohio)  579, 
12  Ohio  Dec.  (Reprint)  807),  for  if  the  facts 
stated  would  not  constitute  probable  cause 
they  w^ould  be  irrelevant. 

Pleading  facts  in  mitigation. —  In  a  state 
where  defendant  may  prove  at  the  trial 
facts  not  amounting  to  a  total  defense  but 
which  may  tend  to  mitigate  plaintiff's  dam- 
age if  properly  set  forth  in  the  answer,  if 
the  alleged  facts  could  in  any  form  of  relation 
be  material  to  be  proved  upon  the  trial,  the 
court  should  not  strike  them  out.  Bradner 
V.  Faulkner,  93  N.  Y.  515. 

86.  Auburn  Bank  v.  Weed,  19  Johns.  (N.  Y.) 
300. 

87.  Rigden  v.  Jordan,  81  Ga.  668,  7  S.  E, 
857. 


MALICIOUS  PROSECUTION 


[26  Cyc]  81 


does  not  exclude  the  use  of  a  special  plea ;  ^  and  in  some  instances  a  special  plea 
has  been  held  to  be  required.^^  Such  special  plea  must  set  forth  facts  which  are 
in  law  sufficient  to  justify^  the  whole  charge.'^^ 

b.  Mitigation.  Matter  not  amounting  to  a  total  defense  but  tending  to  reduce 
the  extent  of  ^plaintiff's  recovery  has  been  held  proper  to  be  asserted  by  way 
of  a  special  plea  in  the  answer.^^ 

C.  Reply.    A  reply  is  necessary  only  where  new  matter  is  pleaded  in  the 


A  plea  of  justification  admits  that  the  act 
complained  of  was  done,  but  sets  up  that  de- 
fendant was  authorized  by  law  to  do  the 
same.  Andrews  v.  Mitchell,  92  Ga.  629,  18 
S.  E.  1017.  A  plea  that  admits  the  eviction 
and  also  sets  out  the  facts  which  led  to  the 
suing  out  and  execution  of  a  warrant,  and 
claims  that  defendant  was  authorized  by  law, 
imder  these  facts,  to  have  a  warrant  issued 
and  executed,  and  that  he  did  so  in  good 
faith,  and  without  malice^  and  with  probable 
cause,  is  a  sufficient  plea  in  justification. 
Andrews  r.  Mitchell,  supra.  An  answer  ad- 
mitting that  defendant  procured  the  warrant 
and  caused  the  arrest  upon  the  charge  men- 
tioned, but  denies  that  it  was  done  ma- 
liciously, and  without  probable  cause,  and 
also  that  plaintiff  was  tried  and  acquitted, 
makes  an  issue  of  fact  that  involves  a  trial 
upon  the  merits  of  the  case.  Redman 
Stowers,  12  S.  W.  270,  11  Ky.  L.  Rep.  429. 
But  a  plea  that  defendant,  without  any 
malice,  consented  to  become  prosecutor  as  a 
matter  of  friendship  to  another,  and  on  the 
assurance  of  the  solicitor-general  that  so  do- 
ing was  only  a  matter  of  form,  is  not  a  plea 
of  justification.  Horn  v.  Sims,  92  Ga.  421, 
17  S.  E.  670. 

88.  Crane  v.  Buchman,  30  Cine.  L.  Bui. 
120. 

89.  Andrews  v.  Mitchell,  92  Ga.  629,  18 
S.  E.  1017;  Eihlert  v.  Gommoll,  23  Ohio  Cir. 
Ct.  586,  holding  that  the  matter  of  advice  of 
counsel,  to  be  available,  should  be  pleaded  as 
an  affirmative  defense;  but  where  no  objec- 
tion is  made  to  the  introduction  of  evidence 
on  that  ground,  all  being  heard  and  con- 
sidered and  submitted  to  the  jury,  and  the 
jury  charged  as  to  the  law  relating  thereto, 
the  absence  of  such  defense  in  the  pleading 
is  immaterial. 

90.  Alabama. —  Donnell  r.  Jones,  13  Ala. 
490,  48  Am.  Dec.  59. 

Delaicare. — Herbener  i".  Crossan,  4  Pennew. 
38,  55  Atl.  223. 

Kentucky. —  Legrand  v.  Page,  7  T.  B.  Mon. 
401. 

Missouri. —  Babcock  v.  Merchants'  Exch., 
159  Mo.  381,  60  S.  W.  732. 

'New  Jersey. —  Magowan  v.  Rickey,  64  K.J. 
L.  402,  45  Atl.  804;  Spencer  v.  Anness,  32 
N.  J.  L.  100. 

New  York. —  Dunton  r.  Hagerman,  18  N,  Y. 
App.  Div.  146,  46  N.  Y.  Suppl.  758. 

Ohio. —  Wilson  v.  Ferrari,  1  Disn.  579,  12 
Ohio  Dec.  (Reprint)  807,  it  being  proper  to 
state  the  facts  so  that  the  court  may  de- 
termine whether  they  would  constitute  prob- 
able cause  or  not. 

Canada.—  Jones  v.  Dunn,  1  U.  C.  C.  P.  204. 
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And  see  Griffith  v.  Hall,  26  U.  C.  Q.  B.  94; 
Sanderson  V.  DoAvns,  11  U.  C.  Q.  B.  99. 

Sufficiency  of  plea. —  A  plea  to  an  action 
for  malicious  prosecution  stating  in  general 
terms  that  defendant  had  probable  cause  for 
the  prosecution,  without  stating  the  facts,  is 
insufficient.  Brown  v.  Comielly,  5  Blackf. 
(Ind.)  390.  But  the  plea  need  not  state  in 
so  many  words  that  defendant  was  justified 
in  so  doing.  If  from  the  matter  set  up  justi- 
fication must  be  plainly  implied  or  inferred  it 
is  sufficient.  Andrews  v.  Mitchell,  92  Ga.  629, 
18  S.  E.  1017.  And  see  Rigden  v.  Jordan,  81 
Ga.  668,  7  S.  E.  857.  In  an  action  for  ma- 
licious prosecution  on  a  charge  of  arson,  de- 
fendant pleaded  that  before  the  commence- 
ment of  the  prosecution  his  barn  was  burned; 
that  plaintiff"  stated  a  short  time  before  that 
tliat  defendant  Avould  soon  be  as  poor  as 
plaintiff:  that  before  the  fire  was  extin- 
guished, and  while  some  people  were  looking 
at  it,  plaintiff  passed  by  without  stopping  or 
appearing  to  notice  the  ruins;  and  that  de- 
fendant stated  the  circumstances  to  an  at- 
torney, who  was  of  the  opinion  that  they 
amounted  to  arson,  and  advised  defendant  to 
commence  the  prosecution.  It  was  held  the 
facts  stated  do  not  show  probable  cause. 
Horton  v.  Smelser,  5  Blackf.  (Ind.)  428. 

91.  Long  V.  Lee,  4  U.  C.  Q.  B.  377. 

92.  See  cases  cited  infra,  this  note;  and 
the  practice  statutes  of  the  several  states. 

In  Iowa  under  Code,  §  3593,  in  actions  for 
damages  to  person,  character,  or  property,  no 
mitigating  circumstances  shall  be  proved  un- 
less speciallv  pleaded.  Flam  r.  Lee,  116  Iowa 
289,  90  N.  W.  70,  98  Am.  St.  Rep.  242. 

In  New  York  under  Code  Civ.  Proc.  §  536,  it 
is  provided  that  "  the  defendant  may  prove 
at  the  trial,  facts,  not  amounting  to  a  total 
defense,  tending  to  mitigate  or  otherwise  re- 
duce the  plaintiff's  damages,  if  they  are  set 
forth  in  the  answer."  Bradner  v.  Faulkner, 
93  N.  Y.  515.  Under  this  statute  it  is  com- 
petent for  defendant  to  plead  specially,  and 
give  in  evidence  any  facts  which  tend  to  rebut 
the  existence  of  malicious  motives  on  his  part 
in  causing  the  prosecution  in  question.  Brad- 
ner V.  Faulkner,  supra. 

In  Texas  in  an  action  for  damages,  actual 
and  exemplary,  for  w^rongfully  and  ma- 
liciously attaching  plaintiff's  goods,  defend- 
ants can  plead,  in  mitigation  of  exemplary 
damages,  that  they  had,  since  suit  was 
brought,  offered  to  redeliver  the  goods.  Bil- 
lingslev  V.  Hewett,  (Civ.  App.  1897)  39  S.  W. 
953. 

In  Canada  see  Pursley  v.  Bennett,  11  Ont. 
Pr.  64;  Macdonald  v.  Henwood,  32  U.  C.  C.  P. 
433. 
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answer,^^  but  when  facts  constituting  probable  cause  have  been  pleaded  as  an  affirma- 
tive justification  in  the  answer,  a  reply  lias  been  held  to  be  necessary.®''  If  the  allega- 
tion of  an  answer,  however,  really  results  in  a  particular  denial  of  a  charge  which 
is  already  covered  by  a  general  denial,  it  is  not  new  matter  and  needs  no  reply.®^ 

D.  Amendment  and  Supplemental  Pleading".  In  accordance  witli  the 
general  trend  of  the  law  on  this  subject  amendments  to  tlie  pleadings  in  actions 
for  malicious  prosecutions  are  liberally  allowed,®^  including  cases  in  which  the 
purpose  is  to  conform  the  pleadings  to  the  proof,  upon  such  terms  as  may  appear 
proper  and  just  to  the  court.®''  But  when  the  amendment  is  insufficient®^  or  too 
indefinite®®  it  should  not  be  allowed.  Nor  has  a  party  a  right  by  a  supjDlemental 
complaint  to  establish  a  cause  of  action  where  none  existed  at  the  time  of  the 
commencement  of  the  suit.^ 

E.  Bill  of  PaPtieulars.  Plaintiff  cannot  as  a  rule  be  required  to  furnish 
a  bill  of  particulars  in  an  action  for  malicious  prosecution.^ 

F.  Exhibits.  The  action  for  malicious  prosecution  is  not  founded  upon  the 
papers  in  the  original  proceedings ;  they  need  not  be  attached  to  the  complaint  as 
exhibits.^ 

G.  Variance.    Following  the  general  rule  as  to  variance,  an  essential  or  sub 
stantial^but  not  an  immaterial^  difference  between  the  allegations  of  the  decla- 
ration and  the  proof  is  fatal  to  plaintiff's  case. 


93.  Babcock  t-.  Merchants'  Excli.,  159  Mo. 
381,  60  S.  W.  732. 

94.  Tandy  v.  Rilev,  80  S.  W.  776,  26  Kv. 
L.  Rep.  98,  82  S.  W.  "lOOO,  26  Ky.  L.  Rep.  993. 

95.  Dreux  r.  Domec,  18  Cal.  83;  Olson  v. 
Tvete,  46  Minn.  225,  48  N.  W.  914,  where  an 
allegation  in  an  answer  that  a  statement  of 
the  facts  was  made  to  the  county  attorney, 
and  that  the  procuring  of  the  search  warrant 
was  advised  by  him,  was  held  not  to  be  new 
matter  which  required  a  reply. 

96.  Mocerf  v.  Stirman,  29  S.  W.  324,  16 
Ky.  L.  Rep.  587  (holding  that  where  the 
petition  states  a  cause  of  action  on  the  at- 
tachment bond,  and  the  circumst  mces  show 
that  plaintiff  intended  to  sue  for  damages 
for  malicious  attachment,  the  petition  may 
be  amended  so  as  to  state  a  cause  of  action 
for  malicious  attachment)  ;  Krish  f.  Davis, 
16  Ky.  L.  Rep.  32  (where  the  petition  was 
amended  to  state  that  the  attachment  was 
sued  out  without  probable  cause)  ;  Bevers- 
dorf  V.  Sump,  39  Minn.  495,  41  N.  W.  101,  12 
Am.  St.  Rep.  678;  Levy  v.  Fargo,  1  Nev.  415; 
Hershey  v.  O'Neill,  36  Fed.  168.  But  see 
L.  Bucki,  etc.,  Lumber  Co.  X/.  Atlantic  Lumber 
Co.,  121  Fed.  233,  57  C.  C.  A.  469. 

If  a  declaration  which  is  formally  defective, 
that  is,  if  the  defect  is  such  as,  after  verdict, 
would  be  cured  by  the  statute  of  jeofails,  the 
court  should  either  disregard  it,  or  should 
direct  amendment  to  be  made  forthwith.  Sut- 
ton t\  Van  Akin,  51  Mich.  463,  16  N.  W.  814; 
Winn  v.  Peckham,  42  Wis.  493. 

97.  Spice  V.  Steinruck,  14  Ohio  St.  213. 

98.  Hyfield  'C.  Bass  Furnace  Co.,  89  Ga. 
827,  15  S.  E.  752. 

99.  McDaniel  v.  Nelms,  96  Ga.  366,  23  S.  E. 
407. 

1.  Continental  Constr.,  etc.,  Co.  r.  Vinal, 
1  X.  Y.  Suppl.  200,  14  N.  Y.  Civ.  Proc.  293. 

2.  Lane  f.  Williams,  37  Hun  (N.  Y.)  388: 
Roach  7;.  Shediac,  38  Can.  L.  J.  N.  S.  767; 
Clark  f.  Nordholt,  121  Cal.  26,  53  Pac.  400. 

[XIII.  C] 


Compare  Dietz  f.  Leber,  33  N.  Y.  App.  Div. 
563,  53  N.  Y.  Suppl.  977,  where  it  was  held 
tliat  defendant  in  an  action  for  malicious 
prosecution  is  entitled  to  a  bill  of  particulars 
as  to  the  newspapers  in  which  plaintiff  al- 
leges the  fact  of  his  prosecution  was  pub- 
lished through  defendant's  procurement,  and 
the  names  of  the  persons  claimed  to  have  re- 
fused to  do  business  with  him  because  of  such 
prosecution. 

3.  Ammerman  v.  Crosby,  26  Ind.  451. 
Filing  a  copy  of  the  original  proceeding 

does  not  make  such  copy  a  part  of  the  com- 
plaint.   Fisher  r.  Hamilton,  49  Ind.  341. 

4.  Alabama. —  Thompson  v.  Richardson,  96 
Ala.  488,  11  So.  728;  Bennett  v.  Black,  1 
Stew.  494. 

Delaware.— Crsiig  v.  Ginn,  (1899)  45  Atl. 
842  [affirmed  in  3  Pennew.  117,  48  Atl.  192, 
94  Am.  St.  Rep.  77,  53  L.  R.  A.  715]. 

Kentucky. —  Cole  v.  Hanks,  3  T.  B.  Mon. 
208. 

Maryland. —  Lewin  v.  Uzuber,  65  Md.  341, 
4  Atl.  285;  McNamee  v.  Minke,  49  Md.  122. 

Massachusetts. —  Stone  v.  Swift,  4  Pick. 
389,  16  Am.  Dec.  349. 

Minnesota. —  Chapman  v.  Dodd,  10  Minn. 
350. 

Missouri. —  Engelke  v.  Chouteau^  98  Mo. 
629.  12  S.  W.  358. 

Pennsylvania. —  Lane  v.  Savre  Land  Co., 
211  Pa.'st.  290,  60  Atl.  792. 

South  Carolina. —  Law  v.  Franks,  Cheves 
9;  Hester  v.  Hagood,  3  Hill  195;  Thomas  v. 
De  Graffenreid,  2  Nott  &  M.  143. 

Canada. —  Colbert  v.  Hicks,  5  Ont.  App. 
571;  Munroe  v.  Abbott,  39  U.  C.  Q.  B.  78; 
Prentice  r.  Hamilton,  2  U.  C  O.  B.  O.  S.  114; 
Carr  v.  Proudfoot,  (East.  f.  3  Vict.)  3 
R.  &  J.  Dig.  2199. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  107. 

5.  Connecticut. —  Riley  v.  Gourlev,  9  Conn. 
154. 
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H.  Aider  by  Verdict.  If  the  issue  joined  be  such  as  necessarily  requires  on 
trial  proof  of  facts  defectively  pleaded,  whether  in  substance  or  form,  without 
which  it  is  not  to  be  presumed  either  that  the  judge  would  liave  directed  the 
jury  to  give  or  that  the  jury  would  have  given  the  verdict,  sucli  imperfection  is 
cured  by  tlie  verdict.^  The  general  but  not  universal'  rule  is  that  the  verdict 
will  make  good  only  imperfectly  or  insufficient!}^  pleaded  statements  of  facts,^ 
and  that  if  the  pleading  totally  omits  to  state  any  essential  or  constituent  element 
of  the  action  a  verdict  will  not  cure  the  defect.'-* 

XIV.  EVIDENCE.^o 

A.  Burden  of  Proof  and  Presumptions  —  l.  In  General.  The  burden  of 
proof  in  the  lirst  instance  according  to  the  general  rule    rests  upon  plaintiff  when 


Kentucky. — Yocum  v.  Polly,  1  B.  Mon.  358, 
36  Am.  Dec.  583. 

Massachusetts. —  Sayies  v.  Briggs,  4  Mete. 
421. 

Minnesota. —  Cole  v.  Curtis,  16  Minn.  182. 
New  York. —  Mills  v.  McCoy,  4  Cow.  406. 
South  Carolina. —  Vandyke  v.  Dare,  Bailey 
65. 

Tennessee. — Armstrong  v.  Grogan,  5  Sneed 
108. 

Virginia. —  Mowry  r.  Miller,  3  Leigli  561, 
24  Am.  Dec.  680. 

Canada. —  Carr  v.  Proudfoot,  (East.  T.  3 
Vict.)  3  R.  &  J.  Dig.  2199,  variance  as  to 
court  trying  indictment  immaterial. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  107. 

If  the  proof  substantially  shows  what  is 
alleged  in  the  declaration,  it  is  sufficient. 
Peterson  v.  Toner,  80  Mich.  350,  45  N.  \V. 
346. 

6.  Indiana. —  Clegg  r.  Waterhury,  88  Ind. 
21. 

Nevada. —  Levey  v.  Fargo,  1  Nev.  415. 

Pennsylvania. —  Weinberger  v.  Shelly,  6 
Watts  &  S.  336. 

Wisconsin. —  Robson  v.  Comstock,  8  Wis. 
372. 

Canada. — Fahey  v.  Kennedy,  28  U.  C.  Q.  B. 
301;  Duross  V.  Duross,  19  U.  C.  Q.  B.  77. 
Compare  Manning  v.  Rossin,  3  U.  C.  C.  P.  89, 
not  cured  by  verdict. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  111. 

This  is  especially  true  where  the  objection 
is  not  made  until  at  the  trial  (Beyersdorf  v. 
Sump,  39  Minn.  495,  41  N.  W.  101,  12  Am. 
St.  Rep.  078;  Ilershey  v.  O'Neill,  36  Fed. 
168),  or  after  verdict  (Robson  v.  Comstock, 
8  Wis.  372). 

7.  See  cases  cited  infra,  this  note. 

Want  of  an  averment  that  the  prosecution 
is  at  an  end  would  be  a  fatal  defect  to  the 
declaration  on  a  demurrer  (Forster  v.  Orr,  17 
Oreg.  447,  21  Pac.  440),  but  cannot  be  taken 
advantage  of  after  verdict  (Weinberger  v. 
Shelly,  6  Watts  &  S.  (Pa.)  336). 

An  averment  that  defendant  abandoned  the 
charge,  and  that  the  prosecution  is  wholly 
ended,  is  good  after  verdict.  Cotton  v.  Wil- 
son, Minor  (Ala.)  203. 

An  omission  to  aver  the  termination  of  the 
suit  is  cured  by  verdict.    Rea  v.  Lewis,  Minor 


(Ala.)  382;  Wall  v.  Toomey,  52  Conn.  35; 
Spaids  V.  Barrett,  57  111.  289,  11  Am.  Rep. 
10;  Olson  v.  Neal,  63  Iowa  214,  18  N.  W. 
803;  Young  v.  Gregory,  3  Call  (Va.)  446, 
2  Am.  Dec.  556.  But  in  Missouri  it  is  held 
that  the  failure  to  aver  the  termination  of 
the  former  suit  is  an  essential  constituent 
element  of  the  cause  of  action,  and  is  not 
cured  by  verdict.  Freymark  v.  McKinney 
Bread  Co.,  55  Mo.  App.  435. 

8.  Grove  v.  Kansas  City,  75  Mo.  672. 

9.  See  cases  cited  infra,  this  note. 
Failure  to  allege  malice  is  held  to  be  a  fatal 

defect,  which  is  not  cured  by  verdict. 
Dauchy  v.  Salisburv,  29  Conn.  124;  Mitchell 
V.  Silver  Lake  Lodge  No.  84,  I.  0.  0.  F.,  29 
Oreg.  294,  304,  45  Pac.  798,  where  Moore,  J., 
said :  "  The  absence  of  an  allegation  of 
malice  in  the  complaint  was  a  failure  to 
state  a  cause  of  action,  and  not  a  defective 
statement  which  was  cured  by  the  verdict." 
Compare  Spengler  r.  Daw,  15  Gratt.  (Va.) 
381. 

Failure  to  allege  want  of  probable  cause. — 

So  in  Gibson  v.  W^aterhouse,  4  Mq.  226,  it  was 
held  that  the  want  of  an  allegation  of  prob- 
able cause  was  an  omission  which  was  not 
cured  by  verdict,  nor  was  it  supplied  by  an 
allegation  that  the  prosecution  was  unjust. 
In  Ellis  V.  Thilman,  3  Call  (Va.)  3,  the 
allegation  was  that  the  prosecution  was  ma- 
licious and  without  just  cause.  In  Young 
r.  Gregory,  3  Call  (Va.)  440,  2  Am.  Dec. 
556,  it  was  alleged  that  the  proceedings  were 
had  maliciously  and  without  any  legal  or 
justifiable  cause.  And  in  Kirtley  v.  Deck,  2 
Munf.  (Va.)  10,  5  Am.  Dec.  445,  the  allega- 
tion was  that  defendant  falsely  and  mali- 
ciously conspired,  etc.,  to  prefer  a  false  and 
malicious  prosecution,  etc. ;  but  tnere  was  no 
averment  that  the  prosecution  was  without 
probable  cause.  In  each  of  the  foregoing 
Virginia  cases  it  was  held  that  the  declara- 
tion was  radically  defective  and  was  not 
cured  bv  verdict.  Compare  Spengler  v.  Davy, 
15  Gratt.  (Va.)  381. 

10.  Evidence  generally  see  Evidence. 

11.  See  supra,  XIII,  B,  3. 

An  exception  to  this  rule  has  been  recog- 
nized, in  cases  arising  out  of  attachment  pro- 
ceedings. Plaintifi"  may  allege  in  one  count 
the  wrongful  attachment  and  the  existence 
of  malice,  and,  if  he  fails  in  establishing 
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the  general  issue  is  tendered  to  prove  every  essential  element  of  tliis  specific 
tort  in  order  that  he  may  make  out  a  jprima  facie  case.^'^  He  is  entitled  to  the 
usual  presumptions  of  law  and  fact  in  this  as  in  other  actions/^  but  to  no  other. 


malice,  lie  may  recover  such  actual  'damages 
caused  him  by  the  attachment  as  are  secured 
by  the  attachment  bond,  if  it  was  wrongful. 
Fry  i;.  Estes,  52  Mo.  App.  1.  And  see  Kirk- 
sey?;.  Jones,  7  Ala.  622;  McLaughlin  v.  Davis, 
14  Kan.  ICS;  Reed  v.  Samuels,  22  Tex.  114, 
73  Am.  Dec.  253.  These  cases  seem  to  rest 
on  the  theory  that  the  statute  recognizes  a 
liability  in  the  bond  for  an  attachment  which 
is  wrongful,  even  though  not  malicious, 
hence  the  party  aggrieved  may  either  sue 
in  debt  on  the  undertaking,  or  in  case  for 
the  wrong. 

12.  Griffin  v.  Chubb,  7  Tex.  603,  58  Am. 
pec.  85,  holding  that  where  a  general  denial 
is  pleaded,  in  an  action  for  malicious  prose- 
cution, plaintiff  must  prove  that  he  has  been 
prosecuted  by  defendant,  either  criminally  or 
in  a  civil  suit,  and  that  the  prosecution  is 
at  an  end;  that  it  was  instituted  maliciously, 
and  without  probable  cause;  and  that  he  has 
sustained  damages  thereby. 

13.  As  setting  forth  a  search  warrant,  de- 
tention, indictment,  etc.,  are  mere  matters  of 
inducement,  they  need  not  be  proved.  Mills 
t".  McCoy,  4  Cow.  (N.  Y.)  406. 

14.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Wallin,  71  Ark.  422,  75  S.  W.  477. 

Delaware. — Herbener  v.  Crossan,  4  Pennew. 
38,  55  Atl.  223;  Rhodes  v.  Silvers,  1  Harr. 
127. 

Illinois. —  Cudahy  v.  Powell,  35  111.  App. 
29. 

Indiana. —  Carey  v.  Sheets,  67  Ind.  375. 

loioa. —  Pierce  k  Doolittle,  130  Iowa  333, 
106  iT.  w.  751. 

Kentucky. —  Lucas  v.  Hunt,  91  Ky.  279,  15 
S.  W.  781,  12  Ky.  L.  Rep.  871  [overruling 
Brown  v.  Morris,  3  Bush  81]  ;  Ullman  v. 
Abrams,  9  Bush  738. 

Louisiana. —  Laville  v.  Biguenaud,  15  La. 
Ann.  605;  Blass  v.  Gregor,  15  La.  Ann.  421. 

Missouri. —  Smith  v.  Burrus,  106  Mo.  94, 
16  S.  W.  881,  27  Am.  St.  Rep.  329,  13  L.  R.  A. 
59. 

Nebraska. —  Jones  v.  Fruin,  26  Nebr.  76, 
42  N.  W.  283. 

Neio  York. —  Bulkeley  v.  Smith,  2  Duer 
261. 

North  Carolina. —  Johnston  v.  Lance,  29 
N.  C.  448. 

Pennsylvania. —  Beach  v.  Wheeler,  30  Pa. 
St.  69. 

Texas. —  Hurlbut  v.  Boaz,  4  Tex.  Civ.  App. 
371,  23  S.  W.  446. 

West  Virginia. — Vinal  v.  Core,  18  W.  Va.  1. 

United  States. —  Preston  v.  Cooper^  19  Fed. 
Cas.  No.  11,395,  1  Dill.  589. 

England. —  Cox  v.  English,  etc..  Bank, 
[1905]  A.  C.  168,  74  L.  J.  P.  C.  62,  92  L.  T. 
Rep.  N".  S.  483. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  112  seq. 

"Plaintiff  has  to  prove,  first,  that  he  was 
innocent   [query  whether  this  is  the  rule] 
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and  that  his  innocence  was  pronounced  by 
the  tribunal  before  which  the  accusation 
was  made ;  secondly,  that  there  was  a  want 
of  reasonable  and  probable  cause  for  tha 
prosecution,  or,  as  it  may  be  otherwise 
stated,  that  the  circumstances  of  the  case 
were  such  as  to  be  in  the  eyes  of  the  judge 
inconsistent  with  the  existence  of  reason- 
able and  probable  cause;  and  lastly,  that  the 
proceedings  of  which  he  complains  were 
initiated  in  a  malicious  spirit,  that  is,  from 
an  indirect  and  improper  motive,  and  not  in 
furtherance  of  justice."  Abrath  v.  North 
Eastern  R.  Co.,  11  Q.  B.  D.  440,  455,  47 
J.  P.  692,  52  L.  J.  Q.  B.  620,  49  L.  T.  Rep. 
N.  S.  618,  32  Wkly.  Rep.  50,  per  Bowen,  L.  J. 

15.  California. —  Weaver  f.  Page,  6  Cal. 
681,  facts  raising  presumption  that  payee  re- 
ceived notice  of  payment  of  bill  of  exchange. 

Massachusetts. —  Wills  v.  Noyes,  12  Pick. 
324,  presumption  that  every  man  knows  the 
law ;  that  plaintiff  in  replevin  knew  that  re- 
plevin would  not  lie  in  a  particular  case. 

Missouri. —  Kennedy  v.  Holladay,  25  Mo. 
App.  503,  presumption  that  plaintiff's  repu- 
tation was  good. 

New  York. —  Bulkeley  v.  Smith,  2  Duer 
261,  where  the  existence  of  facts  constituting 
a  probable  cause  is  admitted  or  established, 
presumption  that  defendant  entertained  and 
acted  upon  the  belief  which  such  facts  jus- 
tified him  in  holding. 

Verinont. —  Carleton  v.  Taylor,  50  Vt.  220, 
issuance  of  a  warrant  of  arrest  by  a  court 
of  general  jurisdiction  ground  for  presump- 
tion that  probable  cause  was  shown  therefor. 

Wisconsin. —  Woodworth  v.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135,  where 
there  is  evidence  that  defendant  knew  plain- 
tiff for  several  years,  presum^Dtion  that  he 
knew  his  reputation. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  112  seq. 

Mo.  Rev.  St.  (1879)  §  2100,  provides  that, 
when  the  grand  jury  ignores  a  bill  against  a 
person  committed  by  a  magistrate,  the  costs 
shall  be  paid  by  the  state  if  the  grand  jury 
shall  certify  that  there  was  probable  cause 
for  the  prosecution.  Where  the  record  only 
shows  that  the  bill  was  ignored,  and  judg- 
ment was  entered  against  the  state  for  costs, 
it  must  be  presumed,  in  a  collateral  proceed- 
ing for  malicious  prosecution,  that  such  cer- 
tificate was  made.  Miller  v.  Chicago,  etc., 
R.  Co.,  41  Fed.  898. 

16.  Wood  V.  Tinnell,  17  Am.  L.  Reg.  N.  S. 
689  (removal  from  one  jurisdiction  to 
another  for  the  avowed  purpose  of  bringing 
an  action  in  the  latter  jurisdiction  does  not 
raise  any  presumption  of  a  want  of  probable 
cause)  ;  Davidoff  v.  Wheeler,  etc.,  Mfg.  Co., 
16  Misc.  (N.  Y.)  31,  37  N.  Y.  Suppl.  661 
[affirming  14  Misc.  456,  35  N.  Y.  Suppl. 
1019]  (the  fact  that  defendant,  in  an  action 
for  malicious  prosecution,  consulted  counsel, 
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If  lie  fails  to  sustain  tlie  burden  of  proof,  defendant  ordinarily  has  no  occasion 
to  oli'er  evidence  in  his  own  defense.^' 

2.  Original  Proceeding.    It  is  incumbent  upon  plaintiff  to  prove  that  original 
judicial  proceedings  had  been  caused  by  defendant    and  had  finally  terminated 
in  plaintiff's  favor.^ 

3.  Want  of  Probable  Cause.  As  a  general  rule  the  burden  of  proof  rests  upon 
plaintilf  to  show  want  of  probable  cause  for  such  original  proceeding ;     but  in 


and  subsequently  instituted  the  prosecution 
on  which  the  action  is  based^  does  not  raise 
a  presumption  that  the  prosecution  was  ad- 
vised by  counsel). 

17.  Ullman  v.  Abrams,  9  Bush  (Ky.)  738; 
Wheeler  v.  Nesbitt,  24  How.  (U.  S.)  544,  16 
L.  ed.  765. 

18.  Wheeler  v.  Nesbitt,  24  How.  (U.  S.) 
544,  IG  L.  ed.  765. 

The  connection  of  defendant  with  the  prose- 
cution is  a  fact  which  must  be  established. 
Klug  V.  McPhee,  10  Colo.  App.  39,  63  Pac, 
709.  Whether  plaintiff  was  the  person 
against  whom  the  prosecution  was  directed  is 
matter  of  evidence,  whatever  may  be  the 
name  in  the  complaint  and  warrant.  Con- 
roy  r.  Townsend,  09  111.  App.  61. 

19.  Hamilburgh  r.  Shepard,  119  Mass.  30; 
Shackleford  v.  Smith,  1  Nott  &  M.  (S.  C.) 
30;  Glasgow  V,  Owen,  09  Tex.  167,  6  S.  W. 
527 

20.  Rhodes  r.  Silvers,  1  Harr.  (Del.)  127; 
Lytton  V.  Baird,  95  Ind.  349;  Hewit  r. 
Wooten,  52  N.  C.  182;  Wheeler  v.  Nesbitt, 
24  How.  (U.  S.)  544,  10  L.  ed.  765. 

For  a  malicious  prosecution  in  procuring  an 
indictment  against  plaintiff,  to  sustain  an  ac- 
tion it  must  appear  that  the  proceedings 
under  the  indictment  are  legally  at  an  end. 
Whether  or  not  this  rule  applies  to  an  in- 
dictment found  in  a  foreign  country,  under 
our  federal  constitution  and  the  laws  of  con- 
gress relating  to  fugitives  from  justice  escap- 
ing from  one  state  into  another,  and  those 
relating  to  the  authentication  of  records  and 
judicial  proceedings,  it  is  applicable  to  an 
indictment  found  in  a  different  state  from 
that  in  which  the  action  is  brought.  Pratt 
V.  Page,  IS  Wis.  337. 

Limits  of  rule. —  The  rule  that  plaintiff 
must  prove  at  the  trial  that  the  alleged  ma- 
licious prosecution  has  resulted  in  his  favor 
does  not  apply  to  a  case  arising  in  obtaining 
a  peace  warrant.  Hyde  v.  Greuch,  62  Md. 
577.  Nor  is  plaintiff  bound  to  prove  that 
he  was  acquitted  by  the  jury  promptly,  with- 
out hesitation,  delay,  or  deliberation.  Bacon 
V.  Towne,  4  Gush.'  (Mass.)  217;  Scott  v. 
Shelor,  28  Gratt.  (Va.)  891. 

21.  Arizona.  —  Cunningham  f.  Moreno, 
(1905)  80  Pac.  327. 

California. —  Le^y  v.  Brannan,  39  Cal.  485; 
Grant  v.  Moore,  29  Cal.  644. 

Georgia. —  Joiner  v.  Ocean  Steamship  Co., 
86  Ga.  238,  12  S.  E.  361. 

Illinois. — Davie  v.  Wisher^  72  111.  262; 
Ames  V.  Snider,  69  111.  376;  Ross  r.  Innis, 
35  111.  487.  85  Am.  Dec.  373 ;  Young  v.  Lind- 
strom,  115  111.  App.  239;  McFarland  y.  Wash- 
burn, 14  111.  App.  369. 


Louisiana. —  Monroe  v.  H.  Weston  Lumber 
Co.,  50  La.  Ann.  142,  23  So.  247;  Digard 
r.  :\Iichaud,  9  Rob.  387. 

Massachusetts. —  Good  v.  French,  115  Mass. 
201. 

Michigan. —  Davis  v.  McMillan,  142  Mich. 
391,  105  N.  W.  802,  3  L.  R.  A.  N.  S.  928. 

Xew  Jersey. —  Magowan  v,  Rickey,  04 
N.  J.  L.  402,  45  Atl.  804. 

New  York. —  Kutner  v.  Fargo,  34  N.  Y. 
App.  Div.  317,  54  N.  Y.  Suppl.  332. 

North  Carolina. —  Welch  v.  Cheek,  115 
N.  C.  310,  20  S.  E.  460. 

TT'es^  Virginia. —  Porter  v.  Mack,  50  W.  Va. 
581,  40  S.  E.  459. 

Wisconsin. —  Cullen  v.  Hanisch,  114  Wis. 
24,  89  N.  W.  900. 

Canada. —  Malcolm  v.  Perth  Mut.  F,  Ins. 
Co.,  29  Ont.  717  [affirming  29  Ont.  406]. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  113. 

Prima  facie  shov/ing  —  Slight  proof. —  It  is 
incumbent  on  plaintiff'  to  make  some  proof 
that  there  was  no  reasonable  ground  for  the 
charge,  and  that  it  was  without  probable 
cause  to  sustain  it  (Anderson  v.  Callaway, 
2  Houst.  (Del.)  324)  ;  the  burden  does  not 
devolve  on  defendant ;  the  fact  must  be  shown 
jjrima  facie  by  plaintiff  before  he  can  re- 
cover (Davis  V.  Cook,  3  Greene  (Iowa)  539). 
Want  of  probable  cause,  although  negative 
in  its  form  and  character,  must  be  proved 
by  plaintiff,  when  put  in  issue,  by  some  af- 
fimiative  evidence.  Lavender  v.  Hudgens,  32 
Ark.  763;  Ventress  v.  Rosser,  73  Ga.  534; 
Bousch  V.  Fidelity,  etc.,  Co.,  100  Va.  735, 
42  S.  E.  877.  But  slight  proof  may  be  suf- 
ficient in  view  of  the  difficulty  of  establishing 
it.  Vinal  v.  Core,  18  W.  Va.  1;  Barbour  v. 
Gettings,  26  U.  C.  Q.  B.  544. 

A  preponderance  of  evidence  that  defendant 
did  not  have  probable  cause  to  institute  the 
prosecution  is  necessary  (Palmer  v.  Rich- 
ardson, 70  111.  544;  Epstein  v.  Berkowsicy,  64 
111.  App.  498;  Skala  v.  Rus,  60  111.  App.  479; 
Legallee  v.  Blaisdell,  134  Mass.  473)  ;  especi- 
ally where  there  is  evidence  both  for  and 
against  the  truth  of  a  plea  of  justification, 
the  jury  should  find  against  the  plea  unless 
it  is  sustained  by  a  preponderance  of  the 
evidence  (Mitchell  v.  Andrews,  94  Ga.  61 L 
20  S.  E.  130).  However,  it  is  not  incumbent 
upon  plaintiff,  in  proof  of  want  of  probable 
cause,  to  give  in  evidence  all  the  testimony 
introduced  before  the  magistrate,  in  order 
that  the  court  may  determine  whether  there 
was  or  was  not  probable  cause.  Bacon  v. 
Towne,  4  Cush.  (Mass.)  217. 

Burden  of  proof  shifts  to  defendant  to  show 
probable  cause,  where  plaintiff  has  made  out 
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some  jurisdictions  that  onus  is  thrown  on  defendant  on  a  plea  of  probable  cause,^^ 
or  where  it  is  shown  that  there  has  been  a  voluntary  dismissal  of  a  civil  action,^^ 
or  an  arrest  and  dismissal,^^  or  a  discharge  of  a  criminal  proceeding^®  for  want  of 
sufficient  proof    after  full  investigation.^^ 

4.  Want  of  Probable  Cause  and  Malice.  The  burden  of  proving  the  concurrence 
of  malice  and  want  of  probable  cause  is  on  plaintiff.^^ 


a  'prima  facie  case  of  want  of  probable  cause. 
Martin  v.  Corseadden,  (Mont.  1906)  8G  Pac. 
33;  MacDonald  v.  Schroeder,  214  Pa.  St.  411, 
63  Atl.  1024. 

Until  plaintiff  has  proved  express  malice, 
he  cannot  require  defendant  to  prove  a  prob- 
able cause.  Frowman  v.  Smith,  Litt.  Sel.  Cas. 
(Pa.)  7,  12  Am.  Dec.  265. 

Malice  may  be  inferred  by  the  jury  from 
an  utter  absence  of  probable  cause,  but 
in  such  case  the  absence  of  probable  cause, 
to  form  the  basis  of  a  presumption  of  malice, 
should  be  shown  affirmatively.  McCormick 
V.  Cojiway^  12  La.  Ann.  53. 

In  an  action  for  malicious  prosecution  for 
stealing,  however,  it  is  not  necessary  for 
plaintiff,  in  order  to  show  a  want  of  prob- 
able cause,  to  prove  a  good  title  to  the  prop- 
erty stolen,  or  that  defendant  actually  knew 
it.    Sexton  v.  Brock,  15  Ark.  345. 

Plaintiff's  unexplained  neglect  to  testify 
may  be  considered  by  the  jury  on  the  ques- 
tion of  want  of  probable  cause.  Pullen  v. 
Glidden,  6S  Me.  559. 

22.  Thus  where  plaintiff  was  arrested  on  a 
charge  of  an  intention  to  depart  from  the 
country  and  remove  his  property  in  order  to 
defraud  creditors,  and  the  arrest  is  made  as 
he  was  stepping  into  the  cars,  although  there 
was  ample  opportunity  to  have  executed  the 
process  during  the  two  preceding  days,  the 
burden  of  proving  probable  cause  is  on  de- 
fendant. Widmaier  u.  Mellert,  6  Phila.  (Pa.) 
515. 

If  want  of  probable  cause  is  shown  by 

plaintiff,  the  burden  of  proof,  in  the  absence 
of  malice,  is  then  thrown  on  defendant.  Le 
Maistre  v.  Hunter,  Brightly  (Pa.)  494. 

Where  a  prosecution  is  commenced  for  the 
purpose  of  extorting  money  the  burden  of 
proof  is  on  defendant.  Prough  v.  Entriken, 
11  Pa.  St.  81. 

23.  California. —  Williams  v.  Casebeer,  126 
Cal.  7S,  58  Pac.  380. 

Kansas. —  Wright  v.  Hajier,  5  Kan.  App. 
638,  47  Pac.  546. 

Kentucky. —  Brown  v.  Morris,  3  Bush  81. 

l^eio  York. —  Morris  v.  Corson^  7  Cow.  281, 
where  defendant  pleaded  the  truth  of  the 
facts  involved  in  the  prosecution,  which  was 
for  felony,  it  M'as  an  assumption  of  the  bur- 
den of  proving  the  probable  cause,  and  plain- 
tiff need  not  in  the  first  instance  prove  a 
want  of  it. 

South  Dakota. —  Wuest  v.  American  To- 
bacco Co.,  10  S.  D.  394,  73  N.  W.  903. 

Texas.— See  Griffin  r.  Chubb,  7  Tex.  603, 
58  Am.  Dec.  85. 

Virginia. —  Evans  v.  Atlantic  Coast  Line 
R.  Co.,  105  Va.  72^  53  S.  E.  3. 
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See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  113. 

24.  Wetmore  v.  Mellinger,  (Iowa  1883)  14 
N.  W.  722,  the  voluntary  dismissal  of  a  civil 
action  casts  on  defendant  the  burden  of  show- 
ing probable  cause. 

25.  Johnston  v.  Martin,  7  N.  C.  248. 

26.  Barhight  v.  Tammanv,  158  Pa.  St.  545, 
28  Atl.  135,  38  Am.  St.  Rep.  853;  Scott  v. 
Dewey,  23  Pa.  Super.  Ct.  396.  But  see 
Pownall  r.  Lancaster,  etc.,  Co.,  16  Lane.  L. 
Rev.  (Pa.)  411,  where  it  was  held  that  the 
fact  that  plaintiff  was  discharged  after  a 
hearing  before  fhe  examining  magistrate  does 
not  throw  the  burden  of  proving  probable 
cause  on  defendant. 

27.  Smith  v.  Eastern  Bldg.,  etc.,  Assoc., 
116  N.  C.  73,  20  S.  E.  963. 

28.  Josselyn  v.  McAllister,  25  Mich.  45. 

29.  A  labama. —  O'Grady  i\  Julian,  34  Ala. 
88. 

Arkansas.— ¥  osier  v.  Pitts,  C3  Ark.  387, 
38  S.  W.  1114. 

California. —  Griswold  v.  Griswold,  143  Cal. 
617,  77  Pac.  672. 

Delaware. —  Rhodes  v.  Silvers,  1  Harr.  127. 

District  of  Columbia. —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  556. 

Georgia. —  Sledge  v.  McLaren,  29  Ga.  64. 

Illinois.— C'ulel  v.  Thomas,  81  111.  478; 
Wade  V.  Walden,  23  111.  425;  Tumalty  v. 
Parker,  100  111.  App.  382;  Swenson  v.  Erick^ 
son,  90  111.  App.  358;  Epstein  v.  Berkowsky, 
64  111.  App.  498 ;  Splane  v.  Byrne,  9  111.  App. 
392. 

Iowa. —  Richards  v.  Jewett,  118  Iowa  629, 
92  N.  W.  689;  Barber  v.  Scott,  92  Iowa  52, 
60  N.  W.  497. 

Kansas. —  Wright  v.  Hayter,  5  Kan.  Api:>. 
638,  47  Pac.  546. 

Louisiana. —  Sundmaker  v.  Gaudet,  113  La. 
887,  37  So.  865;  Womack  v.  Fudikar,  47  La. 
33,  16  So.  645;  Laville  v.  Giguenaud,  15 
La.  Ann.  605 ;  Blass  v.  Gregor,  15  La.  Ann. 
421. 

Michigan. —  Le  Clear  v.  Perkins,  103  Mich. 
131,  61  N.  W.  357,  26  L.  R.  A.  627. 

Missouri. —  Alexander  v.  Harrison,  38  Mo. 
258,  90  Am.  Dec.  431;  Grant  v.  Reinhart, 
33  Mo.  App.  74. 

Xeio  York. —  Richardson  r.  Virtue,  2  Hun 
208 ;  Vanderbilt  v.  Mathis,  5  Duer  304 ;  Moses 
V.  Dickinson,  2  N.  Y.  City  Ct.  184. 

Pennsylvania. —  Sutton  v.  Anderson,  103 
Pa.  St.  151;  Le  Maistre  v.  Hunter,  Brightly 
494;  Bryant  i\  Kuntz,  25  Pa.  Super.  Ct. 
102;  Scott  V.  Dewey,  23  Pa.  Super.  Ct.  396. 

South  Carolina. —  Horn  v.  Boon,  3  Strobh. 
307. 

Texas. —  Ramsev  v.  Arrott,  64  Tex.  320; 
Griffin  v.  Chubb/  7  Tex.  603,  58  Am.  Dec. 
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5.  Malice.  Plaintiff  must  prove  that  the  conduct  of  defendant  was  sucli  as  to 
lead  to  the  inference  that  the  proceedings  were  not  undertaken  from  pubhc  or 
proper  motives,  but  from  malice.^^ 

6.  Damages.  Except  where  damages  are  presumed  tlie  burden  is  on  plaintiff 
to  show  that  he  suffered  damage  and  what  damage  he  in  fact  sulfered.^^ 

B.  Admissibility  Under  Pleadings.  Evidence  is  not  admissible  unless  it 
concerns  a  matter  in  issue  by  the  23leadings,^  except  as  to  controversies  litigated 


85;  Melvin  v.  Chancy,  8  Tex.  Civ.  App.  252, 
28  S.  W.  241;  Schwartz  f.  Burton,  1 
Tex.  App.  Civ.  Cas.  §  1216. 

Vermont. —  Driggs  v.  Burton,  44  Vt.  124. 

Wisconsin. —  Collins  v.  Shannon,  67  Wis. 
441,  30  N.  W.  730. 

United  States. —  Wheeler  v.  Nesbitt,  24 
How.  544,  16  L.  ed.  705;  Ambs  v.  Atchison, 
etc.,  R.  Co.,  114  Fed.  317. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  114. 

An  instruction  that,  "  if  you  believe  from 
the  evidence  that  the  defendant  had  probable 
cause,  and  instituted  the  proceedings  against 
the  plaintiff  and  caused  said  writ  to  be  issued 
in  good  faith  and  without  malice,  then  you 
must  find  defendant  not  guilty,"  is  erroneous, 
as  the  burden  is  on  plaintiff  to  show  malice 
and  want  of  probable  cause.  Emery  v.  Gin- 
nan,  24  111.  App.  Go. 

By  a  preponderance  of  evidence  plaintiff 
must  show  that  the  prosecution  was  begun 
by  defendant  with  malice  and  without  prob- 
able cause.  Barber  v.  Scott,  92  Iowa  52, 
60  N.  W.  497;  Christian  v.  Hanna,  53 
Mo.  App.  37. 

Clear  proof,  etc. —  While  other  courts  hold 
that  it  cannot  be  maintained  w^ithout  clear 
proof  of  malice  and  the  absence  of  probable 
cause  (Maloney  v.  Doane,  15  La.  278,  35 
Am.  Dec.  204)  ;  and  that  plaintiff  was  ac- 
quitted (Scott  V.  Shelor,  23  Gratt.  (Va.) 
891 )  ;  or  that  the  suit  or  proceeding  was 
finally  determined  before  action  brought  for 
the  injury  (Emery  v.  Ginnan,  24  111.  App. 
65). 

Facts  neutralizing  each  other. —  Where  a 
magistrate,  after  hearing,  has  committed  an 
accused  person,  and  the  grand  jury  has  ig- 
nored the  bill,  these  two  facts  neutralize  each 
other,  and  plaintiff  to  sustain  his  action 
must  produce  other  evidence  of  malice,  and 
want  of  probable  cause  for  the  institution  of 
the  prosecution.  Miller  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  898. 

30.  Indiana. —  Judv  v.  Gifford,  33  Ind.  App. 
353.  71  N.  E.  504. 

Kansas. —  Wright  v.  Hayter,  5  Kan.  App. 
638,  47  Pac.  546. 

Missouri. —  Finley  v.  St.  Louis  Refriger- 
ator, etc.,  Co.,  99  Mo.  559,  13  S.  W.  87,  it 
being  sufficient  to  show  that  defendant  either 
commenced  or  continued  the  prosecution  ma- 
liciously. 

Pennsylvania. —  Travis  r.  Smith,  1  Pa.  St. 
234,  44  Am.  Dec.  125,  holding  that  one  who 
institutes  criminal  proceedings  against  an- 
other rashly,  wantonly,  or  wickedly  is  re- 
sponsible as  he  is  conclusively  presumed  to 
have  acted  maliciously. 


West  Virginia.— YmsLl  v.  Core,  18  W.  Va. 
1,  holding  that  actual  malice,  a  design  to 
injure  plaintifi',  or  fraud  and  oppression  may 
be  inferred  where  a  prosecution  for  larceny 
was  instituted  to  get  possession  of  certain 
oil,  defendant's  claim  to  which  was  not  well 
founded,  and  defendants  instructed  the  con- 
stable not  to  serve  the  warrant  if  he  could 
get  the  oil,  although  advice  of  counsel  was 
sought. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  115. 

31.  See  supra,  IX,  A,  text  and  notes  48,49. 

32.  Herbener  v.  Crossan,  4  Pennew.  (Del.) 
38,  55  Atl.  223.    See  also  supra,  IX,  A. 

33.  Sutton  V.  Thayer,  (Iowa  1900)  84 
N.  W.  680;  Babcock  v.  Merchants'  Exch., 
159  Mo.  381,  60  S.  W.  732. 

Title  to  property  cannot  be  tried  in  an 
action  for  malicious  prosecution.  McElroy 
V.  Meredith,  9  Pa.  Cas.  321,  12  Atl.  170. 

34.  Noble  V.  White,  103  Iowa  352,  72  N.  W. 
556;  Stubbs  v.  Mulholland,  168  Mo.  47,  67 
S.  W.  650;  George  v.  Johnson,  25  N.  Y. 
App.  Div.  125,  49  N.  Y.  Suppl.  203;  Kelly 
r.  Durham  Traction  Co.,  132  N.  C.  368,  43 
S.  E.  923,  133  N.  C.  418,  45  S.  E.  826. 

All  evidence  made  pertinent  and  material 
to  the  issues  by  the  pleadings  is  in  general 
admissible.  Lawrence  v.  Hagerman,  56  111. 
08,  8  Am.  Rep.  674;  Louisville,  etc.,  R.  Co. 
V.  Hendricks,  13  Ind.  App.  10,  40  N.  E.  82, 
41  N.  E.  14;  Hampton  v.  Jones,  58  Iowa  317, 
12  N.  W.  276;  Cole  v.  Curtis,  16  Minn. 
182. 

Defendant's  character  for  veracity  is  not  a 
proper  subject  of  inquiry,  unless  made  so 
by  the  pleading.  Rogers  v.  Lamb,  3  Blackf. 
(ind.)  155;  Baker  v.  Hopkins,  1  A.  K.  Marsh. 
(Ky.)  587. 

Evidence  respecting  the  character  of  de- 
fendant's wife  and  son  for  peace  and  quiet- 
ness is  inadmissible.  Horne  v.  Sullivan,  83 
111.  30. 

Malice  of  defendant. —  It  is  not  competent 
for  the  purpose  of  showing  malice  to  admit 
testimony  showing  that  plaintiff  had  been  ar- 
rested at  the  instance  of  defendants  in  Wash- 
ington, D.  C,  one  year  before  the  pending 
trial,  and  four  years  after  the  suit  was 
brought.  Acts  done  so  long  after  the  original 
cause  of  action  are  not  to  be  supposed  in  any 
sense  a  part  of  the  original  matter.  Shipmaii 
V.  Fletcher,  20  D.  C.  245. 

Under  a  plea  of  justification,  advice  of  pri- 
vate counsel  as  well  as  of  the  solicitor-gen- 
eral upon  the  statement  made  by  defendant 
to  them,  which  Avas  substantially  the  same 
as  that  sworn  to  by  him  on  trial,  is  admis- 
sible.   Ventress  v.  Rosser,  73  Ga.  534. 
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by  consent.^^  Under  tlie  general  denial,  or  general  issue,  facts  showing  the  exist- 
ence of  probable  cauSe,^^  and  the  non-existence  of  malice,^^  the  guilt  of  plaintiff,^^ 
and  all  circumstances  attending  the  transactions  which  tend  to  show  defendant's 
motive    may  be  offered  in  evidence.^'^ 

C.  Admissibility  Under  Usual  Rules  of  Evidence  — l.  In  General.  The 
reception  of  evidence,  in  actions  of  malicious  prosecution,  is  governed  by  the  usual 
general  rules,^^  which  apply  to  oral^^  and  documentary^^  evidence  with  reference 
to  materiality    or  remoteness  ;     to  competency including  the  requirement  of 


35.  Eihlert  f.  Gommoll,  23  Ohio  Cir.  Ct. 
586.  And  see  Evins  v.  Metropolitan  St.  R. 
Co.,  47  N.  Y.  App.  Div.  511,  62  N.  Y.  Suppl. 
495. 

36.  Indiana. —  Trogden  v.  Deckard,  45  Ind. 
572;  Brown  v.  Connelly,  5  Blackf.  390;  Har- 
lan V.  Jones,  16  Ind.  App.  398,  45  N.  E.  481. 

Kentucky. —  Garrard  v.  Willet^  4  J.  J. 
Marsh.  628. 

Massachusetts. —  Folger  v.  Washburn,  137 
Mass.  60. 

Michigan. —  Steadman  v.  Keets,  129  Mich. 
669,  89  N.  W.  555. 

Washington. —  Kellogg  v.  Scheuermann  18 
Wash.  293,  51  Pac.  344,  52  Pac.  237. 

United  States. —  Sheehee  v.  Resler,  21  Fed. 
Cas.  No.  12,739,  1  Cranch  C.  C.  42  [affirmed 
in  1  Cranch  110,  2  L.  ed.  51]. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  110. 

Contra.—  Fant  v.  McDaniel,  1  Brev.  ( S.  C.) 
173,  2  Am.  Dee.  660. 

37.  Harlan  v.  Jones,  16  Ind.  App.  398,  45 
N.  E.  481;  McAllister  r.  Johnson,  108  Iowa 
42,  78  N.  W.  790. 

38.  Bruley  v.  Rose,  57  Iowa  651,  11  N.  W. 
629. 

39.  Maynard  v.  Sigman,  65  Nebr.  590,  91 
N.  W.  576. 

Advice  of  counsel. —  Folger  v.  Washburn, 
137  Mass.  60;  Sparling  v.  Conway,  6  Mo. 
App.  283  [affirmed  in  75  Mo,  510]. 

To  rebut  the  evidence  of  malice  it  is  com- 
petent for  defendant  to  show  that  he  acted 
under  advice  of  counsel,  obtained  in  good 
faith,  upon  information  of  the  real  facts  of 
the  case.  Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85. 

40.  Hitchcock  v.  North,  5  Rob.  (La.)  328, 
39  Am.  Dee.  540. 

However  the  \vrit  is  not  admitted  upon  the 
general  issue,  in  an  action  for  a  malicious 
arrest.    James  v.  Mills,  4  U.  C.  Q.  B.  366. 

41.  See,  generally,  Evideitce. 

42.  Comisky  v.  Breen,  7  111.  App.  369.  See, 
generally.  Evidence,  17  Cyc.  567  et  seq. 

43.  loiva. —  Pierce  v.  Doolittle,  130  Iowa 
333,  106  N.  W.  751. 

Maryland. —  Cecil  v.  Clarke,  17  Md.  508. 

Michigan. —  Fletcher  v.  Chicago,  etc.,  R. 
Co.,  109  Mich.  363,  67  N.  W.  330. 

Missouri. —  Kennedy  v.  Holladay,  25  Mo. 
App.  503. 

Nebraska. —  Turner  v.  O'Brien,  11  Nebr. 
108,  7  N.  W.  850. 

Ve7-mont. —  Driggs  v.  Burton,  44  Vt.  124. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  119. 

[XIV,  B] 


See  also,  generally.  Evidence,  17  Cyc.  296 
et'seq. 

44.  Alabama. —  Brown  v.  Master,  111  Ala. 
397,  20  So.  344. 

i^fnois.— Brown  v.  Smith,  83  111.  291. 

Indiana. —  Feighner  v.  Delaney,  21  Ind. 
App.  36,  51  N.  E.  379. 

Iowa. —  Noble  v.  White,  103  Iowa  352,  72 
N.  W.  556. 

Maine. —  Finn  v.  Frink,  84  Me.  261,  24 
Atl.  851,  30  Am.  St.  Rep.  348. 

Massachusetts. —  Burnham  v.  Collateral 
Loan  Co.,  179  Mass.  268,  60  N.  E.  617. 

Michigan. —  McClay  v.  Hicks,  119  Mich.  65, 
77  N.  W.  636;  Tryon  v.  Pingree,  112  Mich. 
338,  70  N.  W.  905,  67  Am.  St.  Rep.  398, 
37  L.  R.  A.  222;  Thurston  v.  Wright,  77 
Mich.  96,  43  N.  W.  860. 

Missouri. —  Merkle  v.  Otteusmeyer,  50  Mo. 
49. 

Nebraska. —  Schroeder  v.  Blum,  (1905)  103 
N.  W.  1073;  Miller  Bank  v.  Richmon,  68 
Nebr.  731,  94  N.  W.  998. 

Neiv  York.— Grout  v.  Cottrell,  143  N.  Y. 
677,  38  N.  E.  717. 

Texas. —  Sutor  v.  Wood,  76  Tex.  403,  13 
S.  W.  321. 

Washington. —  Kellogg  v.  Scheuerman,  18 
Wash.  293,  51  Pac.  344,  52  Pac.  237. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  117  et  seq. 

45.  Alexander  v.  Reid,  44  S.  W.  211,  19 
Ky.  L.  Rep.  1636;  Laing  v.  Mitten,  185  Mass. 
233,  70  N.  E.  128;  Stamper  v.  Raymond,  38 
Greg.  16,  62  Pac.  20. 

46.  A Za?;ama.— Rutherford  v.  Dyer,  (1906) 
40  So.  974. 

Illinois.—  Davie  v.  Wisher,  72  111.  262. 

Indiana.— Feden  v.  Mail,  118  Ind.  560,  20 
N.  E.  446;  McCarthy  v.  Kitchen,  59  Ind. 
500. 

lotca. —  Barber  v.  Scott,  92  Iowa  52,  60 
N.  W.  497;  Green  v.  Cochran,  43  Iowa  544. 

Massachusetts. —  Perkins  v.  Spaulding,  182 
Mass.  218,  65  N.  E.  72;  Brigham  v.  Aldrich, 
105  Mass.  212. 

Michigan. —  Lansky  v.  Prettyman,  140 
Mich.  40,  103  N.  W.  538. 

Vermont. —  Gifford  v.  Hassam,  50  Vt.  704. 

Wisconsin. —  Strehlow  v.  Pettit,  96  Wis.  22, 
71  N.  W.  102;  Woodworth  v.  Mills,  01  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  117. 

Any  facts  pertaining  to  the  res  gestae  are 
admissible.  Merrell  v.  Dudlev,  139  N.  C. 
57,  51  S.  E.  777;  Spear  v.  Hiles,  67  Wis. 
350,  30  N.  W.  506. 
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the  best  evidence^*  and  the  exchision  of  hearsay,*^  with  some  exceptions ; '^^  to 
relevancj,^^  inchiding  the  explanation,^^  impeachment,  contradiction,  and  rebnttaP^ 
of  other  testimony. 

2.  Character  of  Parties  —  a.  Of  Plaintiff.  Unless  character  is  in  issue  evi- 
dence as  to  it  is  generally  held  to  be  inadmissible  as  involving  a  collateral  fact.^^ 
Under  the  plea  of  probable  cause  and  to  disprove  malice,  however,  there  may  be 
shown  the  bad  reputation  of  plaintilf  concerning  matters  naturally  calculated  to 
affect  the  probabihty  of  his  having  committed  tlie  crime  with  which  he  has  been 
charged,^^  at  least  where  such  reputation  was  known  to  defendant  when  he  insti- 


Evidence  of  collateral  issues  to  which  de- 
fendant was  a  stranger  are  not  admissible. 
Thompson  v.  Beacon  Valley  Rubber  Co.,  56 
Conn.  493,  10  Atl.  554.  And  see  Bays  t. 
Herring,  51  Iowa  286,  1  N.  W.  558;  Wood- 
worth  <;.  Mills,  61  Wis.  44,  20  N.  W.  728, 
50  Am.  Rep.  135. 

47.  See,  generally,  Evidence,  17  Cyc.  465 
ct  seq. 

Proceedings  before  magistrate. — The  magis- 
trate before  whom  the  prosecution  was  insti- 
tuted cannot  testify  as  to  the  evidence  given 
before  him  on  the  prosecution.  Larrence  v. 
Lanning,  2  Ind.  256.  To  same  effect  see 
Chapman  v.  Dodd,  10  Minn.  350;  Richards 
V.  Foulke,  3  Ohio  52;  Cotton  v.  Huidekoper, 
2  Penr.  &  W.  (Pa.)  149.  Contra,  Bacon  f. 
Towne,  4  Cush.  (Mass.)  217. 

Loss  or  destruction  of  a  written  instru- 
ment must  be  satisfactorily  proven  before 
parol  evidence  of  their  contents  can  be  ad- 
mitted.   Whitehall  v.  Smith,  24  111.  166. 

48.  Hart  v.  McLaughlin,  51  N.  Y.  App. 
Div.  411,  64  N.  Y.  Suppl.  827;  Armstrong 
V.  Grogan,  5  Sneed  (Tenn. )  108.  See  also 
Conner  v.  Wetmore,  110  N.  Y.  App.  Div.  440, 
96  N.  Y.  Suppl.  999. 

49.  See  infra,  XIV,  B,  5,  b. 

50.  Alahama. —  Sweeny  r.  Bienville  Water 
Supply  Co.,  121  Ala.  454,  25  So.  575;  Luns- 
ford  V.  Dietrich,  93  Ala.  565,  9  So.  308,  30 
Am.  St.  Rep.  79. 

Connecticut. —  Smith  v.  King,  62  Conn.  515, 
26  Atl.  1059. 

Iowa. —  McAllister  v.  Johnson,  108  Iowa 
42,  78  N.  W.  790. 

Kansas. —  Farwell  v.  Laird,  58  Kan.  402, 
49  Pac.  518. 

New  York. —  Wright  v.  Church,  110  N.  Y. 
463,  18  N.  E.  258;  Thaule  v.  Krekeler,  81 
N.  Y.  428;  Scott  V.  Dennett  Surpassing  Cof- 
fee Co.,  51  N.  Y'.  App.  Div.  321,  64  N.  Y. 
Suppl.  1016. 

Pennsylvania. —  Reed  v.  Loosemore,  197  Pa. 
St.  261,  48  Atl.  20;  Bruff  v.  Kendrick,  21 
Pa.  Super.  Ct.  468;  Schondorf  v.  Griffith, 
13  Pa.  Super.  Ct.  580. 

Tennessee. —  Graham  v.  Fidelity  Mut.  Life 
Assoc.,  98  Tenn.  48,  37  S.  W.  995. 

Texas. —  Cooper  v.  Langway,  76  Tex.  121, 
13  S.  W.  179. 

FtV^rtnta.— Womack  v.  Circle,  29  Gratt. 
192.  See  also  Singer  Mfg.  Co.  v.  Bryant,  105 
Va.  403,  54  S.  E.  320. 

TJnited  States.—  L.  Bucki,  etc.,  Lumber  Co. 
V.  Atlantic  Lumber  Co.,  121  Fed.  233,  57 
C.  C.  A.  469. 


See  33  Cent,  Dig.  tit.  "Malicious  Prose- 
cution," §  117. 

51.  Higlister  i\  French,  180  Mass.  299,  62 
N.  E.  264. 

52.  Kentucky. —  O'Daniel  v.  Smith,  66 
S.  W.  284,  23  Ky.  L.  Rep.  1822. 

Michigan. —  Lansky  v.  Prettyman,  140 
Mich.  40,  103  N.  W.  538;  Thurkettle  v.  Frost, 
137  Mich.  649,  100  N.  W.  283;  Gould  o.  Greg- 
ory, 133  Mich.  382,  95  N.  W.  414. 

New  York. —  Parr  v.  Loder,  85  N.  Y. 
App.  Div.  96,  82  N.  Y.  Suppl.  1040. 

South  Carolina. —  Freeland  v.  Southern  R. 
Co.,  70  S.  C.  427,  50  S.  E.  11. 

Washington. —  Kerstetter  v.  Thomas,  36 
Wash.  020,  79  Pae.  290. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  117. 

53.  Xoble  V.  White,  103  Iowa  352,  72  X.  W. 
556. 

Evidence  of  defendant's  bad  character  for 

peace  and  quietude  is  not  admissible  in  chief, 
although  it  appears  that  the  original  prose- 
cution grew  out  of  a  personal  collision  be- 
tween the  parties.  Walker  v.  Pittman,  108 
Ind.  341,  9  X.  E.  175.  But  it  has  been  held 
that  if  evidence  touching  the  character  of 
defendant  in  aA  action  for  malicious  prose- 
cution was  given  on  the  prosecution,  it  is 
also  admissible  on  the  trial  of  the  action  for 
the  purpose  of  determining  the  degree  of 
credit  to  be  given  him  as  a  witness.  Good- 
rich V.  Warner,  21  Conn.  432. 

Capacity  to  commit  crime  or  to  commit  a 
tort  may  become  a  pertinent  inquiry,  and 
when  in  issue,  evidence  thereof  is  admissible. 
jMcLeod  V.  McLeod,  75  Ala.  483,  whether  very 
old  person  could  commit  the  trespass. 

Where  the  injury  is  doubtful,  evidence  of 
character  has  been  admitted.  Scott  V. 
Fletcher,  1  Overt.   (Tenn.)  488. 

Statements  by  plaintiff  as  to  the  character 
of  defendant's  daughter,  with  whose  at- 
tempted murder  he  was  charged,  as  bearing 
on  plaintiff's  social  standing,  had  no  tend- 
ency to  show  that  plaintiff  was  the  person 
guilty  of  making  the  assault  on  defendant's 
daughter  and  are  inadmissible.  Flam  v.  Lee, 
116  Iowa  289,  90  X.  W.  70,  93  Am.  St.  Rep. 
242. 

54.  Lockwood  v.  Beard,  4  Ind.  App.  505,  30 
X.  E.  15. 

55.  Alahama. —  Martin  V.  Hardesty,  27 
Ala.  458,  62  Am.  Dec.  773. 

Connecticut. —  Sherwood  V.  Reed,  35  Conn. 
450,  95  Am.  Dee.  284. 

Illinois. —  Rosenkrans  v.  Barker,    115  111. 
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tuted  the  prosecution.^^  The  ill-repute  of  plaintiff  may  also  be  shown  to  mitigate 
daniages.^^  It  has  also  been  held  that  plaintiff  may  correspondingly  show  Jiis 
previous  good  character and  defendant's  knowledge  of  it,^'^  in  chief;  but  there 
is  also  good  authority  for  holding  that  this  cannot  be  done  until  after  his  char- 
acter has  been  first  attacked.^  If  plaintiff  founds  his  action  in  part  on  injury  to 
his  character     or  reputation  in  his  business,  he  thereby  puts  his  character  in 


331,  3  N.  E.  93,  56  Am.  Rep.  169;  Israel  v. 
Brooks,  23  111.  575. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

Montana. —  Martin  v.  Corscadden,  (1906) 
86  Pac.  33.  * 

Ohio. —  Britton  v.  Granger,  13  Ohio  Cir. 
Ct.  281,  7  Ohio  Cir.  Dec.  182. 

Oregon. —  Gee  v.  Culver,  13  Oreg.  598,  11 
Pac.  302. 

West  Virginia. — ^Vinal  v.  Core,  18  W.  Va.  1. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  129. 

Contra.— Oliver  v.  Pate,  43  Ind.  132.  And 
compare  Rodriguez  v.  Tadmire,  2  Esp.  721; 
Downing  v.  Butcher,  2  M.  &  Rob.  374;  Corn- 
wall V.  Richardson,  R.  &  M.  305,  27  Rev.  Ren. 
753,  21  E.  C.  L.  758. 

Extent  and  limits  of  rule. —  It  is  competent 
for  defendant  to  show,  for  the  purpose  of 
proving  probable  cause,  the  notorious  bad 
character  of  plaintiff  for  honesty  (Miller  v. 
Brown,  3  Mo.  127.  23  Am.  Dec.  693)  ;  that 
his  only  occupation  Avas  that  of  horse-racing 
and  gambling  (Martin  v.  Hardesty,  27  Ala. 
458,  62  Am.  Dec.  773)  ;  the  quarrelsome  dis- 
position of  plaintiff,  and  that  he  had  threat- 
ened defendant,  and  would  be  likely  to  carry 
such  threats  into  execution  (Sherwood  v. 
Reed,  35  Conn.  450,  95  Am.  Dec.  284)  ;  and 
that  plaintiff  was,  at  the  time  of  the  prose- 
cution, generally  reputed  to  be  guilty  of  acts 
similar  to  the  one  for  which  he  was  prose- 
cuted, upon  the  question  of  probable  cause 
(Barron  v.  Mason,  31  Vt.  189).  but  not 
other  facts  not  connected  with  the  prosecu- 
tion complained  of  (Gregory  v.  Thomas,  2 
Bibb.  (Ky.)  286,  5  Am.  Dec.  608).  But  evi- 
dence of  the  bad  reputation  of  plaintiff 
*'  among  the  men  and  parties  in  the  same 
business  with  him  in  this  community"  is 
inadmissible.  Eschbach  v.  Hurtt,  47  Md.  61. 
ao  also,  where  a  mother  and  her  thirteen-year- 
old  son,  having  been  arrested  for  larceny 
and  acquitted,  the  bad  character  of  the 
mother  for  honesty  is  not  competent  evidence 
for  defendant  in  a  suit  by  the  son  for  ma- 
licious prosecution.  Bruce  v.  Tyler,  127  Ind. 
408,  26  N.  E.  1031.  Nor' can  defendant  prove 
the  bad  character  of  another  person  arrested 
with  plaintiff.  Armstrong  v.  Grogan,  5 
Sneed  (Tenn.)  108. 

56.  Waters  v.  West  Chicago  St.  R.  Co.,  101 
111.  App.  265;  Hlubek  v.  Pinske,  84  Minn. 
363,  87  N.  W.  939;  Miles  v.  Salisbury,  21 
Ohio  Cir.  Ct.  333,  12  Ohio  Cir.  Dec.  7. 

57.  Illinois. —  Rosenkrans  v.  Barker,  115 
111.  331,  3  K  E.  03,  56  Am.  Rep.  169. 

Maine. —  Fitzgibbon  v.  Brown,  43  Me.  169. 
Missouri. —  Gregory  v.  Chambers,  78  Mo. 
294  [affirming  8  Mo.  App.  557]. 
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New  Jersey. — O'Brien  v.  Frasier,  47 
N.  J.  L.  349,  1  Atl.  405,  54  Am.  Rep.  170. 

Oregon. —  Gee  v.  Culver,  13  Oreg.  598,  11 
Pac.  302. 

58.  Indiana. —  Blizzard  v.  Hays,  46  Ind. 
106,  15  Am.  Rep.  291. 

Massachusetts. —  Mclntire  v.  Levering,  148 
Mass.  546,  20  N.  E.  191,  12  Am.  St.  Rep. 
594,  2  L.  R.  A.  517. 

Michigan. —  Thurkettle  v.  Frost,  137  Mich. 
049,  100  N.  W.  283. 

Minnesota. —  Shea  v.  Cloauet  Lumber  Co., 
97  Minn.  41,  105  N.  W.  552*. 

Nebraska. —  Miller  Bank  v.  Richmon,  64 
Nebr.  Ill,  89  N.  W.  G27. 

Ohio. —  Miles  v.  Salisbury,  21  Ohio  Cir.  Ct. 
333,  12  Ohio  Cir.  Dec.  7;  Johnson  v.  Mo- 
Daniel,  5  Ohio  S.  &  C.  PI.  Dec.  717,  7  Ohio 
N.  P.  467. 

Pennsylvania. —  Glace  v.  Hummel,  10  Pa. 
Dist.  110,  24  Pa.  Co.  Ct.  550,  4  Dauph.  Co. 
Rep.  1. 

Wisconsin. —  Woodworth  v.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  129. 

For  the  purpose  of  showing  want  of  prob- 
able cause,  plaintiff  may,  without  his  own 
character  having  been  previously  attacked  by 
defendant,  prove  that  his  general  reputation 
in  respect  to  the  crime  charged  against  him 
was  good  at  the  time  and  defendant's  knowl- 
edge thereof.  Funk  v.  Amor,  7  Ohio  Cir.  Ct. 
419,  4  Ohio  Cir.  Dec.  662.  Contra,  Kennedy 
V.  Holladay,  25  luo.  App.  503. 

Proof  of  good  character  for  peace  and  quiet- 
ness on  plaintiff's  part  should  not  be  allowed 
in  an  action  for  malicious  prosecution,  for 
having  plaintiff  arrested  for  a  riot  on  a  com- 
plaint made  by  defendant  on  his  own  knowl- 
edge, and  not  upon  information  and  belief. 
Skidmore  V.  Bricker,  77  111.  164. 

59.  District  of  Columbia. —  Coleman  v. 
Heurich,  2  Mackey  189. 

Illinois. —  Israel  v.  Brooks.  23  111.  575. 

Indiana. —  Blizzard  v.  Hays,  46  Ind.  166, 
15  Am.  Rep.  291. 

Massachusetts. —  Mclntire  v.  Levering,  148 
Mass.  546,  20  N.  E.  191,  12  Am.  St.  Rep. 
594,  2  L.  R.  A.  517. 

O/iio.— Funk  v.  Amor,  4  Ohio  Cir.  Ct.  271, 
2  Ohio  Cir.  Dec.  541. 

See  33  Cent.  Dig.  tit.  "Malicious  Prose- 
cution," §  129. 

60.  Skidmore  v.  Bricker,  77  111.  104;  Mc- 
lntire V.  Levering,  148  Mass.  540,  20  N.  E. 
191,  12  Am.  St.  Rep.  594,  2  L.  R.  A.  517; 
San  Antonio,  etc.,  R.  Co.  t>.  Griffin,  20  Tex. 
Civ.  App.  9L  48  S.  W.  542;  Carroll  v.  New 
Jersey  Cent.  R.  Co.,  134  Fed.  684. 

61.  O'Brien  v.  Frazier,  47  N.  J.  L.  349,  1 
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issue.®  Specific  acts  or  facts  concerning  reputation  or  character,  unless  specifically 
pleaded,  are  not  proper  matters  of  pi-oof.*^^ 

b.  Of  Defendant.  Evidence  of  defendant's  cliaracter  for  truth,  either  at  the 
time  of  the  original  proceeding  or  at  the  trial  of  the  action  of  malicious  prosecu- 
tion, is  not  admissible  until  after  he  has  testified  thereto  and  then  only  for  the 
purpose  of  determining  his  credibility.^ 

3.  Financial  Condition  of  Parties.  In  an  action  for  malicious  prosecution 
having  for  its  foundation  an  alleged  malicious  attachment,  plaintiff's  financial  con- 
dition is  competent  evidence  on  the  question  of  probable  cause.^^  It  has  been 
regarded  as  error  and  as  proper  to  show  defendant's  financial  standing  and  abihty 
to  respond  to  judgment.^' 

4.  DEFENDANT'S  CONNECTION  WiTH  ORIGINAL  PROCEEDING.      It  is  proper  tO  show  that 

the  present  defendant  was  the  cause  of  the  original  prosecution  by  circumstantial 
evidence,^^  by  conduct  of  defendant  or  his  servant,'''^  altliough  subsequent  in  time 
to  the  arrest,'^^  or  by  the  record  ;  and^>>^r  contra  to  show  that  defendant  was  not 
such  cause.'^  ■ 

5.  Probable  Cause  or  Want  Thereof  —  a.  In  General.  All  competent  evidence,*^* 


Atl.  465,  54  Am.  Rep.  170,  holding  that  where 
the  declaration  charges  injury  to  character, 
evidence  on  part  of  defendant,  in  mitigation 
of  damages,  tending  to  show  the  bad  repu- 
tation of  plaintiff  is  admissible. 

62.  Finley  r.  St.  Louis  Refrigerator,  etc., 
Co.,  99  Mo.  559,  13  S.  W.  87,  holding  that 
where  injury  to  plaintiff's  good  name  and 
reputation  in  his  business  is  alleged  as  an 
element  of  damage,  there  is  no  error  in  allow- 
ing proof  that  at  the  time  of  the  prosecution 
plaintiff  was  not  of  good  credit. 

63.  Hart  r.  McLaughlin,  51  N.  Y.  Apj). 
Div.  411,  64  N.  Y.  Suppl.  827.  And  see 
Barge  r.  Weems,  109  Ga.  685,  35  S.  E.  65; 
Neys      Taylor,  12  S.  D.  488,  81  N.  W.  901. 

Plaintiff  is  not  bound  to  prove  his  good 
character  in  order  to  recover  in  malicious 
prosecution.  It  is  therefore  new  matter,  and 
as  such  must  be  specially  pleaded.  Degenhart 
1*.  Schmidt,  7  Mo.  App.  117. 

64.  Goodrich  r.  ^^■arner,  21  Conn.  432. 

65.  Yarbrough  v.  Hudson,  19  Ala.  653; 
Ooleman  v.  Allen,  79  Ga.  637,  5  S.  E.  204, 
11  Am.  St.  Rep.  449;  Grimes  v.  Bowerman, 
92  Mich.  258,  52  N.  W.  751  (assets  and 
credits);  Tykeson  r.  Bowman,  60  Minn.  lOS, 
61  N.  W.  909  (that  plaintiff  owed  no  one 
but  defendant)  ;  Reisan  r.  Mott,  42  Minn. 
49,  43  N.  W.  691,  18  Am.  St.  Rep.  489  (that 
plaintiff  had  a  large  amount  of  property). 

66.  Southern  Car,  etc.,  Co.  f.  Adams,  131 
Ala.  147,  32  So.  503;  Brown  v.  Smallwood, 
86  N.  Y.  App.  Div.  76,  83  N.  Y.  Suppl. 
415,  13  N.  Y.  Annot.  Cas.  308. 

67.  Colorado. —  French  v.  Guyot,  30  Colo. 
222,  70  Pac.  683. 

Georgia. —  Coleman  v.  Allen,  79  Ga.  637, 
5  S.  E.  204,  11  Am.  St.  Rep.  449. 

Indiana. —  Sexson  r.  Hoover,  1  Ind.  App. 
65,  27  N.  E.  105. 

Minnesota. —  Peck  v.  Small,  35  Minn.  465, 
29  N.  W.  69. 

Missouri. —  Renfro  v.  Prior,  25  Mo.  App. 
402. 

Wisconsin. —  Winn  v.  Peckham,  42  Wis. 
493. 


See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  130. 

68.  Kelly  v.  Durham  Traction  Co.,  132 
N.  C.  368,*  43  S.  E.  923,  133  X.  C.  418,  45 
S.  E.  826. 

Sufficient  proof  see  Cook  v.  Proskey,  138 
Fed.  273,  70  C.  C.  A.  503. 

69.  Kelly  v.  Durham  Traction  Co.,  132 
N.  C.  368,"  43  S.  E.  923,  133  N.  C.  418,  45 
S.  E.  826. 

It  is  competent  for  plaintiff  to  prove  by 
evidence  dehors  the  record  v,ho  in  fact  acted 
as  the  prosecutor  in  the  alleged  malicious 
prosecution  (Knauer  v.  Morrow,  23  Kan. 
360),  and  what  the  officer  said  at  the  time 
of  the  arrest  as  to  the  instructions  from 
defendant  may  be  shown  by  plaintiff  (Rey- 
nolds V.  Haywood,  77  Hun  (N.  Y.)  131,  28 
N.  Y.  Suppl.  467.  Contra,  Womack  v.  Circle, 
29  Gratt.  '(Va.)  192). 

70.  Kelly  v.  Durham  Traction  Co.,  132 
N.  C.  368,-  43  S.  E.  923,  133  N.  C.  418,  45 
S.  E.  826. 

71.  Southern  Express  Co.  v.  Couch,  133 
Ala.  285,  32  So.  167;  Nickelson  v.  Cameron 
Lumber  Co.,  39  Wash.  5G9,  81  Pac.  1059. 

72.  Thorne  r.  Mason,  8  U.  C.  Q.  B.  236; 
Spafford  v.  Buchanan,  3  U.  C.  Q.  B.  0.  S.  391. 

In  Canada  it  has  been  held  that  it  is  not 
necessary  to  produce  the  record  or  prove  the 
writ  in  order  to  connect  defendant  with  the 
act.  Patterson  v.  Morrison,  17  U.  C.  Q.  B. 
130;  McLarren  v.  Blacklock,  14  U.  C.  Q.  B. 
24. 

But  an  order  in  the  criminal  prosecution 
designating  defendant  as  the  prosecutor  and 

taxing  him  with  costs  is  not  admissible 
against  him  either  to  show  malice  or  the 
want  of  probable  cause,  as  it  adjudges  noth- 
ing as  between  the  parties.  Coble  v.  Huffines, 
132  N.  C.  399,  43  S.  E.  909,  133  N.  C.  422, 
45  S.  E.  760. 

73.  Southern  Express  Co.  v.  Couch,  133 
Ala.  285.  32  So.  167. 

74.  McLnren  r.  Birdsorg,  24  Ga.  265:  L-^w- 
rence  v.  Hagerman,  56  111.  68,  8  Am.  Rep. 
674.    See  cases  cited  infra,  note  75,  et  seq. 
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including  statements  of  third  persons,'^^  but  not  mere  rumors'*  and  other  pro- 
ceedings,''  which  evidence  naturally  tends  to  estabhsh  probable  cause,'^  or  want 
of  probable  cause  "'^  at  the  time  of  the  institution  of  the  original  proceeding,^^  and 
as  it  is  sometimes  held  which  is  shown  to  have  come  to  defendant's  knowiedge,^^ 
is  admissible. 


•  Evidence  of:  Character  see  supra,  XI Y,  C, 
2;  Financial  condition  see  supra,  XIV,  C,  3. 

75.  Where  the  question  is,  whether  the 
party  acted  prudently,  wisely,  or  in  good 
faith,  the  statements  of  third  persons  on 
which  he  acted,  whether  true  or  false,  is 
original  evidence. 

California. —  Lamb  v.  Galland,  44  Cal.  609. 

Illinois. —  Anderson  I?.  Friend,  71  111.  475. 

Indiana. —  Pennsylvania  Co.  v.  Weddle,  100 
Ind.  138;  Ammerman  v.  Crosby,  26  Ind.  451. 

Maryland. —  Cecil  v.  Clarke,  17  Md.  508. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

New  Hampshire. —  Cohn  v.  Saidel,  71  N.  H. 
558,  53  Atl.  800. 

New  York. —  English  v.  Major,  59  Hun  317, 

12  N.  Y.  Suppl.  935. 

Verm,ont. —  French  v.  Smith,  4  Vt.  363,  24 
Am.  Dec.  G16. 

Canada. —  Bernard  v.  Coutellier,  45  U.  C. 
Q.  B.  453. 

See  33  Cent.  Dig,  tit.  "  Malicious  Prose- 
cution," §  128. 

But  see  Gimbel  v.  Gompreclit,  (Tex.  Civ. 
App.  1896)  36  S.  W.  781. 

Declarations  of  person  abducted. —  Where 
the  charge  upon  which  the  action  for  ma- 
licious prosecution  was  founded  was  that  of 
unlawfully  taking  away  and  detaining  de- 
fendant's daughter  without  her  consent,  the 
declarations  of  the  daughter,  made  about  the 
time  of  the  alleged  abduction,  tending  to 
show  her  willingness  to  go,  are  admissible. 
Long  V.  Rogers,  17  Ala.  540. 

Declarations  of  the  principal  in  a  note  made 
in  the  absence  of  the  surety  are  not  admis- 
sible to  show  probable  cause  for  an  attach- 
ment against  the  surety.  Anderson  v.  Co- 
lumbia Finance,  etc.,  Co.,  50  S.  W.  40,  20 
Ky.  L.  Rep.  1790. 

76.  Brown  v.  Smallwood,  86  N.  Y.  App. 
Div.  76,  83  N.  Y.  Suppl.  415,  13  N.  Y.  Annot. 
Cas.  308;  Tucker  v.  Wilkins,  105  N.  C.  272, 
11  S.  E.  575.    But  see  Britton  v.  Granger, 

13  Ohio  Cir.  Ct.  281,  7  Ohio  Cir.  Dec.  182, 
where  it  was  held  that  evidence  of  common 
repute  in  the  neighborhood  that  plaintiff  was 
guilty  of  the  particular  offense  for  which  he 
was  prosecuted  is  competent. 

77.  Keesling  v.  Doyle,  8  Ind.  App.  43,  35 
N.  E.  126. 

78.  A  la,hama. —  Brown  v.  Master,  104  Ala. 
451,  16  So.  443. 

California. —  Lyon  v.  Hancock,  35  Cal.  372. 

Georgia. —  McLaren  v.  Birdsong,  24  Ga.  265. 

Illinois. —  Harpham  v.  Whitney,  77  111.  32; 
Collins  V.  Hayte,  50  111.  337,  99  Am.  Dec. 
521. 

Indiana. —  Ammerman  v.  Crosby,  26  Ind. 
451;  Swindell  v.  Houck,  2  Ind.  App.  519, 
28  N.  E.  736. 
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Iowa. —  Walker  v.  Camp,  69  Iowa  741,  27 
N.  W.  800. 

Michigan. —  Peterson  v.  Toner,  80  Mich. 
350,  45  N.  W.  346. 

Ohio. —  Johnson  v.  Corrington,  7  Ohio  Dec. 
(Reprint)  572,  3  Cine.  L.  Bui.  1139. 

South  Dakota. —  Richardson  v.  Dybedahl, 
14  S.  D.  126,  84  N.  W.  486. 

Wisconsin. —  Murphy  v.  Martin,  58  Wis. 
276,  16  N.  W.  603. 

See  33  Cent.  Dig.  tit.  "  IMalicious  Prose- 
cution," §  125. 

Letter  to  plaintiff  in  attacliment  containing 
facts  tending  to  strengthen  the  circumstances 
already  known  to  her,  according  to  her  own 
testimony,  going  to  show  probable  cause  for 
believing  there  existed  a  ground  for  attach- 
ment, is  admissible.  Brown  v.  ISIaster,  104 
Ala.  451,  16  So.  443. 

That  most  of  the  debt  was  due  for  usurious 
interest,  when  the  judgment  in  the  attach- 
ment suit  is  for  the  whole  sum  claimed,  is 
inadmissible.  Such  judgment  is  conclusive 
of  probable  cause  until  reversed,  set  aside, 
or  its  validity  impaired  by  the  judgment  of 
some  competent  tribunal.  Jones  v.  Kirksey, 
10  Ala.  839. 

79.  McLaren  v.  Birdsong,  24  Ga.  265;  Tal- 
bert  V.  Cooley,  46  Minn.  366,  49  N.  W.  124, 
13  L.  R.  A.  463;  Watt  v.  Clark,  18  Ont. 
602. 

The  inquiry  must  be  material  and  relevant 
to  the  issue.  Wright  v.  Church,  110  N.  Y. 
463,  18  N.  E.  258. 

That  plaintiff  v/as  a  minor,  under  twenty- 
one  years  of  age,  is  irrelevant.  Motes  v. 
Bates,  74  Ala.  374. 

SO.  Marshall  v.  Betner,  17  Ala.  832;  Flack- 
ler  V.  Novak,  94  Iowa  634,  63  N.  W.  348. 
See  Blumenfeldt  v.  Haisman,  30  111.  App.  388, 
holding  that  evidence  of  what  took  place  at 
the  time  of  and  during  the  disturbance  caused 
by  the  arrest  of  plaintiff  is  admissible. 

Occurrences  after  the  criminal  prosecution 
was  begun  are  not  available  as  evidence  of 
want  of  probable  cause  on  the  part  of  the 
prosecutor.  Singer  Mfg.  Co.  v.  Bryant,  105 
Va.  403.  54  S.  E.  320. 

81.  California. —  Hurgren  v.  Union  Mut.  L. 
Ins.  Co.,  141  Cal.  585,  75  Pac.  168. 

Connecticut. —  Anderson  v.  Cowles,  72  Conn. 
335,  44  Atl.  477,  77  Am.  St.  Rep.  310. 

Illinois. —  Waters  v.  West  Chicago  St.  R. 
Co.,  101  111.  App.  265. 

Indiana. —  Lawrence  v.  Leathers,  31  Ind. 
App.  414,  68  N.  E.  179. 

Kentucky. —  Ahrens,  etc.,  Mfg.  Co.  v. 
Hoeher,  106  Ky.  692,  51  S.  W.  194,  21  Ky. 
L.  Rep.  299;  Anderson  v.  Columbia  Finance, 
etc.,  Co.,  50  S.  W.  40,  20  Ky.  L.  Rep.  1790. 

Massachusetts. —  Walkup  v.  Pickering,  176 
Mass.  174,  57  N.  E.  364. 
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b.  Acts  and  Admissions  of  Parties.  The  conduct,^^  admissions,^^  and  decla- 
rations of  the  present  plaintiff and  of  the  present  def endant,^*^  or  of  an  author- 
ized agent,^^  are  admissible  in  evidence  for  the  consideration  of  the  jury  where 
sufficiently  connected  with  the  former  proceedings  and  with  the  issues  of  the 
present  action.^ 


Virginia. —  Singer  Mfg.  Co.  v.  Bryant,  105 
Va.  403.  54  S.  E.  320. 

Wisconsin. —  Small  v.  McGovern,  117  Wis. 
608,  94  N.  W.  651. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  125. 

82.  Alabama. —  KillebreAV  v.  Carlisle,  97 
Ala.  535,  12  So.  1G7. 

Connecticut. —  Ward  v.  Green,  11  Conn. 
455. 

^eiv  Hampshire. —  Eastman  v.  Keasor,  44 
N.  H.  518. 

Isew  York. —  Thaule  v.  Krekeler,  81  N.  Y. 
428;  Costigan  v.  Metropolitan  L.  Ins.  Co., 
39  N.  Y.  App.  Div.  G44,  57  N.  Y.  Suppl.  177; 
George  v.  Johnson,  25  N.  Y.  App.  Div.  125, 
49  N.  Y.  Suppl.  203. 

lYori/i  Carolina. —  McEae  v.  Oneal,  13  N.  C. 
166. 

Texas. —  Sebastian  t\  Cheney,  80  Tex.  497, 
25  S.  W.  691  [affirming  (Civ.  App.  1893) 
24  S.  W.  970];  Kleinsmith  v.  Kempner,  (Civ. 
App.  1904)  83  S.  W.  409. 

Wisconsin. —  Bigelow  v.  Sickles,  80  AVis.  98, 
49  N.  W.  100,  27  Am.  St.  Rep.  25. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §§  126,  127. 

That  before  the  attachment  the  debtor  had 
offered  to  compromise  or  arbitrate  the  claim 
is  competent.  Lewis  v.  Taylor,  (Tex.  Civ. 
App.  1893 )  24  S.  W.  92. 

83.  Israel  v.  Brooks,  23  111.  575. 

84.  Call  V,  Hayes,  169  Mass.  586,  48  N.  E. 
777;  Leach  v.  Wilbur,  9  Allen  (Mass.)  212; 
Barron  v.  Mason,  31  Vt.  189. 

Details  of  a  confidential  interview  between 
plaintiff  and  his  counsel  after  the  issuance  of 
the  warrant  for  embezzlement,  showing  plain- 
tiff's theory  of  his  defense  to  the  criminal 
charge,  and  showing  his  self-serving  declara- 
tions that  he  retained  the  moneys  that  he 
was  charged  with  having  embezzled  on  the 
ground  that  defendant  owed  Mm  the  money, 
are  not  explanatory  of  any  fact  in  issue,  or 
relevant  to  the  issue  as  to  probable  cause. 
Singer  Mfg.  Co.  r.  Bi*vant,  105  Va.  403,  54 
S.  E.  320. 

85.  Israel  v.  Brooks,  23  111.  575;  Leach  r. 
Wilbur,  9  Allen  (Mass.)  212;  Barron  v. 
Mason,  31  Vt.  189. 

86.  Connecticut. —  Goodrich  v.  Warner,  21 
Conn.  432. 

Iowa. —  McAllister  v.  Johnson,  108  Iowa  42, 
78  N.  W.  790. 

Massachusetts. — Clall  v.  Hayes,  169  Mass. 
586,  48  N.  E.  777;  Mclntire  v.  Levering,  148 
Mass.  546,  20  N.  E.  191,  12  Am.  St.  Rep. 
5^4,  2  L.  R.  A.  517. 

Michigan. — Loranger  v.  Loranger,  115  Mich. 
681,  74  N.  W^  228. 

Missouri.— Biel  v.  Missouri  Pac.  R.  Co., 
37  Mo.  App.  454. 


Neiv  Hampshire. —  Cohn  v.  Saidel,  71  N.  H. 
558,  53  Atl.  800. 

Utah. —  Johnston  v.  Meaglir,  14  Utah  426, 
47  Pac.  861. 

Wisconsin. —  Woodworth  v.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135. 

See  33  Cent.  Dig.  tit.  Malicious  Prosecu- 
tion," §  131. 

Evidence  is  not  admissible  to  show  that 
plaintiff  became  convinced,  and  admitted  that 
his  testimony  in  the  first  action  could  not 
be  true,  in  the  absence  of  any  showing  that 
defendant  had  knowledge  of  the  facts  dis- 
closed by  it  (Driggs  v.  Burton,  44  Vt.  124)  ; 
to  show  a  conversation  between  strangers  to 
the  action  imputing  an  attempt  on  the  part 
of  defendant  to  procure  testimony  against 
plaintiff  by  means  of  bribery  (ValHquette  V. 
McMahon,  30  111.  App.  181);  to  show  con- 
versations between  defendant  and  third  per- 
sons collateral  to  the  issue  ( Holden  i\  Merritt, 
92  Iowa  707,  61  N.  W.  390)  ;  to  show  a  state- 
ment by  defendant's  clerk  not  made  in  con- 
nection with  the  action  claimed  to  have  been 
malicious  (Scovill  v.  Glasner,  79  Mo.  449)  ; 
or  to  show  declarations  of  a  police  captain 
after  plaintifl's  arrest  that  defendant  had 
had  plaintiff  arrested,  in  the  absence  of  proof 
that  the  captain  was  defendant's  agent  in 
making  the  arrest  (Dicl  v.  Missouri  Pac.  R. 
Co.,  27  Mo.  App.  454). 

87.  Southern  Express  Co.  v.  Couch,  133 
Ala.  285,  32  So.  167;  Southern  Car,  etc.,  Co. 
V.  Adams,  131  Ala.  147,  32  So.  503;  Eggett 
V.  Alien,  119  Wis.  625,  96  N.  W.  803.  Com- 
pare McLarren  v.  Blacklock,  14  U.  C.  Q.  B. 
24.  But  see  Mundal  v.  Minneapolis,  etc.,  R. 
Co.,  92  Minn.  26,  99  N.  W.  273,  100  N.  W. 
363. 

88.  But  such  declarations  must  be  relevant 
to  the  issue  before  the  court.  Sims  v.  Mc- 
Lendon,  3  Strobh.  (S.  C.)  557;  Hurlbut  v. 
Boaz,  4  Tex.  Civ.  App.  371,  23  S.  W.  446, 
And  where  the .  question  at  issue  is  that  of 
probable  cause,  false  representations  made  to 
a  third  person,  without  design  that  they 
should  reach  the  prosecutor  and  influence  his 
conduct,  are  not  admissible.  Chrisman  V. 
Carney,  33  Ark.  316. 

89.  Bullock  V.  Lindsay,  9  Gray  (Mass.) 
30;  Carpenter  v.  Halsey,  57  N.  Y.  657.  Thus 
where  in  an  action  for  malicious  prosecution 
of  plaintiff  for  maliciously  removing  a  fence 
beween  his  land  and  land  of  defendant,  the 
dividing  line  between  which  had  been  settled 
by  arbitration,  evidence  of  prior  wrongful 
removals  of  the  fence  by  plaintiff,  before  the 
submission  to  arbitration,  is  inadmissible  to 
prove  probable  cause  for  the  prosecution. 
Tillotson  V.  Warner,  3  Gray  (Mass.)  574. 

90.  Riley  r.  Gourley,  9  Conn.  154;  Leroy 
V.  Claus-Lipsius  Brewing  Co.,  33  N.  Y.  App. 
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e.  Similar  But  Unconnected  Acts.  Evidence  of  other  and  similar  offenses  and 
transactions'^^  unconnected  with  the  one  in  issue  is  generally  excluded ;  but 
where  it  is  shown  that  defendant  had  knowledge  of  such  facts  prior  to  the  com- 
mencement of  the  prosecution  and  they  have  a  natural  and  substantial  tendency  to 
affect  the  reasonableness  of  his  belief,  they  have  been  received  in  evidence.^^ 

d.  Record  of  Original  Proceeding.  The  records  of  the  original  proceeding,^* 
the  judgment/*=^  the  findings  of  a  court    or  the  jury^^  favorable  to  plaintiff,  his 


Div.  571,  53  N.  Y.  Suppl.  925;  Hamer  v, 
Ogden  First  Nat.  Bank,  9  Utah  215,  33  Pac. 
941. 

91.  Fry  v.  Wolfe,  8  Pa.  Super.  Ct.  468,  43 
Wkly.  Notes.  Cas.  124.  And  see  Hess  v.  Ore- 
gon German  Baking  Co.,  31  Oreg.  503,  49 
Pac.  803.  Contra,  Britton  v.  Granger,  13 
Ohio  Cir.  Ct.  281,  7  Ohio  Cir.  Dec.  182. 

92.  California. —  Williams  v.  Casebeer,  12G 
Cal.  77,  58  Pac.  380. 

Connecticut. —  Anderson  y.  Cowles,  72  Conn. 
335,  44  Atl.  477.  77  Am.  St.  Rep.  310. 

Kentucky. —  Gregory  v.  Thomas,  2  Bibb  286, 
5  Am.  Dec.  608.  Compare  O'Daniel  v.  Smith, 
66  S.  W.  284.  23  Ky.  L.  Rep.  1822. 

Maryland. —  Clements  v.  Odorless  Excavat- 
ing Apparatus  Co.,  67  Md.  461,  10  Atl.  442, 
13  Atl.  632,  1  Am.  St.  Rep.  409. 

Massachusetts. — BullocR  v.  Lindsay,  9  Gray 
30;  Tillotson  v.  Warner,  3  Gray  574.  Com- 
pare Higlister  v.  French,  180  Mass.  299,  62 
N.  E.  264. 

Michigan. —  Carson  v.  Edgeworth,  43  Mich. 
241,  5  N.  W.  282. 

Missouri. —  Peck  v.  Chouteau,  91  Mo,  138, 
3  S.  W.  577,  60  Am.  Rep.  236;  Hill  i\  Palm, 
38  Mo.  13;  Rosenfeld  v.  Stix,  67  Mo.  App. 
582. 

Montana. —  Martin  v.  Corscadden,  (1906) 
86  Pac.  33. 

Nebraska. —  Miles  v.  Walker,  66  Nebr.  728, 
92  N.  W.  1014. 

New  York. —  Carpenter  v.  Halsey,  57  N.  Y. 
657;  Stevens  v.  Metropolitan  L.  Ins.  Co.,  2 
Misc.  584,  21  N.  Y.  Suppl.  1024  [affirmed  in 
142  N.  Y.  627,  37  N.  E.  565]. 

United  States. —  Ray  v.  Law,  20  Fed.  Cas. 
No.  11,592,  Pet.  C.  C.  207,  records  of  other 
actions  brought  by  defendant  against  plain- 
tiff. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  132. 

Evidence  of  indecent  exposures  by  a  man 
to  a  woman,  and  to  her  sister,  are  irrelevant 
where  the  issue  was  whether  there  was  prob- 
able cause  for  a  prosecution  for  slanderous 
words,  imputing  to  a  man  adulterous  inter- 
course with  a  woman.    Mitchinson  v.  Cross, 

58  111.  366. 

93.  Proctor  Coal  Co.  v.  Moses,  40  S.  W. 
681,  19  Kv.  L.  Rep.  419;  Thelin  v.  Dorsey,  59 
Md.  539 ;  St.  Johnsbury,  etc.,  R.  Co.  v.  Hunt, 

59  Vt.  294,  7  Atl.  277;  Barron  v.  Mason,  31 
Vt.  189.  But  see  Philpot  v.  Lucas,  101  Iowa 
478,  70  N.  W.  625 ;  Perkins  v.  Spaulding,  182 
Mass.  218,  65  N.  E.  72. 

Evidence  that  plaintiff  was  in  the  habit  of 
carrying  his  gun  with  him  when  going  about 
his  farm,  offered  to  rebut  the  presumption 
that  defendant  had  probable  cause  to  believe 
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he  intended  a  breach  of  the  peace,  was  in- 
competent, where  there  was  no  evidence  that 
defendant  knew  of  such  practice.  Killebrew 
V.  Carlisle,  97  Ala.  535,  12  So.  167. 

94.  See  supra,  IV. 

Admissibility    of    other    indictments  see 

Provident  Sav.  L.  Assur.  Soc.  v.  Johnson,  72 
S.  W.  754,  24  Ky.  L.  Rep.  1902;  Coble  v. 
Huffines,  133  N.  C.  422,  45  S.  E.  760.  De- 
fendant caused  plaintiff  to  be  indicted  twice, 
and  the  prosecuting  attorney  entered  a  nolle 
prosequi  on  the  second  indictment,  after  an 
acquittal  on  the  first,  on  the  ground  that  he 
had  been  acquitted  of  the  offense  charged;  it 
was  held  that  it  might  be  shown  that  the  two 
prosecutions  were  for  distinct  offenses,  and 
therefore  that  there  was  probable  cause  for 
the  latter.  White  v.  Ray,  8  Pick.  (Mass.) 
467. 

The  affidavit  made  by  defendant  and  the 
warrant  issued  thereon  were  competent  evi- 
dence. Rutherford  v.  Dyer,  (Ala.  1906)  40 
So.  974. 

95.  McKenna  v.  Heinlen,  128  Cal.  97,  60 
Pac.  668. 

However  the  judgment  awarding  costs 
against  a  prosecutor  for  want  of  probable 
cause  is  not  admissible  against  such  person 
in  an  action  for  malicious  prosecution.  Mc- 
Allister V.  Johnson,  108  Iowa  42,  78  N.  W. 
790.  Nor  can  defendant  give  in  evidence  a 
plea  of  justification  to  the  action  complained 
of,  and  a  demurrer  which  was  sustained. 
Stone  V.  Powell,  5  Mo.  435. 

96.  The  reasons  of  the  justice  for  dis- 
charging defendant,  contained  in  the  record, 
are  immaterial  in  a  subsequent  action  for 
malicious  prosecution  (Kansas,  etc.,  Coal  Co. 
i\  Galloway,  71  Ark.  351,  74  S.  E.  521,  100 
Am.  St.  Rep.  79;  Chapman  v.  Dodd,  10  Minn. 
350;  Martin  v.  Corscadden,  (Mont.  1906)  86 
Pac.  33 ;  Hinson  v.  Powell,  109  N.  C.  534,  14 
S.  E.  301,  judgment  must  speak  for  itself; 
Daly  V.  Leamy,  5  U.  C.  C,  P.  374)  ;  and  not 
admissible  in  evidence  (Anderson  v.  Keller, 
67  Ga,  58;  Dempsey  v.  State,  27  Tex.  App. 
269,  11  S.  W.  372,  11  Am.  St.  Rep.  193). 

But  the  docket  of  a  justice  of  the  peace, 
although  it  stated  therein  in  effect  that  he 
found  no  evidence  in  the  case  sufficient  to 
justify  the  conviction  of  plaintiff  of  the 
offense  charged  against  him,  where  such  was 
the  conclusion  the  law  required  him  to  reach, 
is  admissible.  Price  v.  Denison,  95  Minn, 
106,  103  N.  W.  728 ;  Miller  Bank  v.  Richmon, 
08  Nebr.  731,  94  N.  W.  998.  And  see  Harper 
V.  Harper,  49  W.  Va.  661,  39  S.  E.  661.  And 
compare  Martin  v.  Corscadden,  (Mont.  1906) 
86  Pac.  33. 

97.  Obernalte  v.  Johnson,  36  Nebr.  772,  55 
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acqnittaP^or  discharge,^^  aad  the  discontinnance  of  the  original  proceeding^  liave 
been  held  on  the  one  hand  to  be  admissible  to  prove  a  final  termination  and  noth- 
ino-  else ;  ^  and  on  the  otlier  hand  to  show  also  want  of  probable  cause  ^  subject  to 
rebuttal,  contradiction,  or  explanation/ 

e.  Original  Proceeding  and  Evidence  Given.  Evidence  concerning  the  former 
trial  or  proceeding  may  be  admitted  on  the  trial  of  the  action  for  maUcious  prose- 
cution when  material  and  within  the  issue,^  and  competent.^  All  competent^ 
evidence  pertaining  to  the  trial  of  the  former  proceeding,^  including  what  evi- 
dence was  there  given,^  so  far  as  it  is  relevant  and  material  to  the  issues  of  prob- 
able cause  in  issue  on  malicious  prosecution,  is  admissible.  The  testimony  of 
defendant  as  to  facts  peculiarly  within  his' own  knowledge  given  upon  that  trial 
is  admissible  for    or  against  him  for  causing  that  proceeding,^^  even  though  such 


N.  W.  220,  holding  that  a  special  finding  of 
a  jury,  in  a  criminal  proceeding,  that  the 
complaint  was  made  without  probable  cause, 
is  not  admissible.  Nor  is  the  testimony  of 
one  who  served  as  a  juror  (Scott  r.  Shelor,  28 
Gratt.  (Va. )  891)  or  as  a  grand  juror,  in 
such  a  prosecution  (Scotten  f.  Longfellow,  40 
Ind.  23)  admissible  to  show  that  the  jury 
deliberated  on  the  question  of  guilt  or  inno- 
cence of  the  accused  party. 

98.  Cleveland,  etc.,  R.  Co.  r.  Jenkins,  75 
111.  App.  17;  Baechier  v.  Andrews,  15  Can. 
L.  T.  Oce.  Notes  55 ;  Hewitt  f.  Cane,  26  Ont. 
133 ;  O'Hara  v.  Dougherty,  25  Ont.  347 ;  Mc- 
Cann  f.  Preneveau,  10  Ont.  573 ;  Reg.  f.  Ivy, 
24  U.  C.  C.  P.  78 ;  Lusty  f.  Magrath,  6  U.  C. 
Q.  B.  0.  S.  340. 

99.  Davis  r.  McMillan,  142  Mich.  391,  105 
N.  W.  802,  3  L.  R.  A.  N.  S.  928.  See  also 
supra,  VI,  B,  4,  c,  (i). 

1.  Tumalty  v.  Parker,  100  111.  App.  382. 

2.  Sherwood  v.  O'Reilly,  3  U.  C.  Q.  B.  4. 

3.  Miles  v.  Walker,  GO  Nebr.  728,  92  N.  \\. 
1014.  See  Thomas  r.  Smith,  51  Mo.  App. 
605,  holding  that  where  defendant  has  had 
plaintiff  arrested  for  larceny  of  part  of  the 
money  in  dispute,  and  after  plaintiff's  dis- 
charge he  has  been  cast  in  a  civil  suit  for 
the  money,  the  civil  judgment  is  relevant  to 
prove  probable  cause. 

4.  Defendant  may  show  that  it  was  the  re- 
sult of  a  compromise  (Carroll  v.  New  Jersey 
Cent.  R.  Co.,  134  Fed.  684)  ;  or  settlement 
(Loftus  V.  Meyer,  84  N.  Y.  Suppl.  861); 
or  that  plaintiff  was  guilty  of  the  offense 
charged  notwithstanding  his  acquittal  (Mack 
i\  Sharp,  138  Mich.  448,  101  N.  W.  631). 
That  the  affidavit  in  attachment  did  not  al- 
lege as  facts  the  grounds  on  which  the  arrest 
was  vindicated  is  admissible  to  show  want  of 
probable  cause.  Eagleton  v.  Kabrich,  66  Mo. 
App.  231. 

Evidence  explanatory  of  the  voluntary  dis- 
missal of  the  action  complained  of  is  admis- 
sible on  behalf  of  defendant.  Swindell  v. 
Houck,  2  Ind.  App.  519,  28  N.  E.  736. 

That  such  proceedings  were  dismissed  by 
the  prosecuting  attorney  entitles  defendant  to 
show  by  the  prosecuting  attorney  why  he 
dismissed  the  proceedings.  x\nderson  v. 
Friend,  71  111.  475. 

5.  York  V.  Webster,  66  Ind.  50,  holding  that 
unusual  delay  in  commencing  the  prosecution 
complained  of.  after  the  alleged  commission 


of  the  crime,  and  in  bringing  such  prosecu- 
tion to  a  trial,  after  it  was  commenced,  is  ad- 
missible. 

Hov/ever  in  the  absence  of  evidence  that  de- 
fendant induced  the  committing  magistrate 
to  require  an  excessive  bail-bond,  evidence 
that  such  bond  was  required  is  not  admissi- 
ble. Davis  V.  Seeley,  91  Iowa  583,  60  N.  W. 
183,  51  Am.  St.  Rep.  356.  Nor  is  an  explana- 
tion of  the  action  of  the  grand  jury.  Owens 
r.  Owens,  81  Md.  518,  32  Atl.  247. 

Whether  the  jury  gave  credit  to  the  evi- 
dence of  plaintiff  in  the  original  action  or  to 
the  other  witnesses  is  not  ntaterial.  Rigden 
f.  Jordan,  81  Ga.  668,  7  S.  E.  857;  Parkhurst 
V.  Masteller,  57  Iowa  474,  10  N.  W.  864. 

6.  Spears  v.  Cross,  7  Port.  (Ala.)  437, 
holding  that  when  the  affidavit  upon  which 
a  warrant  was  issued  is  not  in  writing,  the 
magistrate  who  issued  the  warrant  is  a  com- 
petent witness  to  prove  that  it  was  issued 
upon  the  oath  of  the  prosecutor  and  the  con- 
tents of  the  oath. 

7.  Cotton  V.  Huidekoper,  2  Penr.  &  W.  (Pa.) 
140. 

8.  See  cases  cited  infra,  note  9  et  seq. 

9.  Gardner  r.  Randolph,  18  Ala.  685  ;  Good- 
rich V.  Warner,  21  Conn.  432;  Buller  N.  P. 
14. 

But  where  plaintiff  and  another  were 
both  jointly  charged  with  a  crime,  it  is  not 
competent  in  a  suit  for  malicious  prosecution 
to  prove  that  evidence  w^as  given  at  the  pre- 
liminary examination  of  threats  made  by 
plaintifl''s  co-defendant  some  time  before  the 
offense,  and  of  an  attempt  by  him  to  induce 
a  Avitness  to  make  false  statements  in  his  de- 
fense, the  only  evidence  of  concert  between 
plaintiff  and  his  co-defendant  being  the  tes- 
timony of  a  witness  that  he  saw  them  com- 
mit the  offense.  Jordan  v.  Alabama  Great 
Southern  R.  Co.,  81  Ala.  220,  8  So.  191. 

10.  Kellogg  V.  Scheuerman,  18  Wash.  293, 
51  Pac.  344,  52  Pac.  237. 

Inadmissible  evidence. —  Evidence  to  estab- 
lish facts  which  are  admitted  by  the  pleading 
will  not  be  allowed  (Donnelly  v.  Burkett,  75 
Iowa  613,  34  N.  W.  330),  nor  evidence  of 
third  parties,  given  at  the  trial  of  another 
complaint  against  plaintiff  for  a  different  of- 
fense (Falvey  v.  Faxon,  143  Mass.  284,  9 
N.  E.  621). 

11.  Richey  v.  McBean,  17  111.  63. 

12.  Indiana. —  Evansville,  etc.,  R.  Co.  v, 
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evidence  was  given  by  himself  alone.^^  The  testimony  of  other  witnesses  must 
be  proved  by  those  witnesses  themselves/'^  unless  after  a  proper  foundation  for 
the  admission  of  secondary  evidence. 

f.  Guilt  OP  Innoeenee  of  Accused.  The  issue  not  being  whether  plaintifE  was 
guilty  or  innocent,  but  whether  defendant  had  or  had  not  probable  cause  for  the 
proceeding,^*'  it  has  been  held  that  evidence  of  plaintifi's  guilt  or  innocence  is 
irrelevant  to  the  question  of  probable  cause.^^  Plaintiff's  guilt  or  innocence, 
however,  is  not  necessarily  impertinent  and  immateriaV^  and  it  is  now  generally 
held  that  defendant,  although  not  necessarily  restricted  to  plaintiff's  guilt,^^ 
may  introduce  evidence  tending  to  show  it  in  proof  of  probable  cause,^*^  and  that 
plaintiff  may,  for  the  purpose  of  showing  want  of  probable  cause,  introduce  evi- 
dence tending  to  establish  his  innocence  and  to  disprove  the  charge,^^  and  to  show 
defendant's  knowledge  of  the  facts.^^ 


Talbot,  131  Ind.  221,  29  N.  E.  1134;  Shan- 
non V.  Spencer,  1  Blackf.  526. 

Minnesota. —  Chapman  v.  Dodd^  10  Minn. 
350. 

Missouri. —  Riney  v.  Vanlandingham,  9  Mo. 
816;  Hays  v.  Waller,  2  Mo.  222. 

JVorth  Carolina. —  Watt  v.  Greenlee,  7  N.  C. 
246;  Moody  v.  Pender,  3  N.  C.  29. 

Tennessee. —  Jones  v.  Carnes,  2  Yerg,  70; 
Scott  V.  Wilson,  Cooke  315. 

England.— '^^ewton  v.  Rowe,  1  C.  &  K.  616, 
47  E.  C.  L.  616. 

In  Gardner  v.  Randolph,  18  Ala.  685,  it 
was  held  that  the  testimony  of  defendant 
was  admissible  Avhether  the  fact  sworn  to 
was  peculiarly  within  his  own  knowledge  or 
not. 

13.  McMahan  v.  Armstrong,  2  Stew.  &  P. 
(Ala.)  151,  23  Am.  Dec.  304.  Contra, 
Paukett  V.  Livermore,  5  Iowa  277. 

14:.  Alahaina. —  Thompson  v.  Richardson, 
96  Ala.  488,  11  So.  728. 

Indiana. —  Larrence  v.  Lanning,  2  Ind.  256. 

Minnesota. —  Chapman  v.  Dodd^  10  Minn. 
350. 

'NeiD  York. —  Burt  v.  Place,  4  Wend.  591. 
'North  Carolina. —  Watt  v.  Greenlee,  9  N.  C. 
186. 

Ohio. —  John  v.  Bridgman,  27  Ohio  St.  22; 
Richards  v.  Foulke,  3  Ohio  52. 

Pennsylvania. —  Huidekoper  v.  Cotton,  3 
Watts  56;  Cotton  v.  Huidekoper,  2  Penr. 
&  W.  149. 

Contra. —  Goodrich  v.  Warner,  21  Conn.  432; 
Bacon  v.  ToAvne,  4  Cush.  (Mass.)  217,  where 
it  was  held  that  such  facts  might  be  proved 
by  any  competent  witness  who  had  heard 
such  testimony. 

But  it  is  competent  to  prove  by  any  compe- 
tent witness  who  was  present  and  heard  the 
testimony  that  no  evidence  in  support  of  the 
criminal  charge  was  offered  or  given  by  de- 
fendant.   John  V.  Bridgman,  27  Ohio  St.  22. 

Depositions  taken  in  the  former  suit,  tend- 
ing to  show  that  defendant  could  have  ascer- 
tained facts  exculpating  plaintiff,  should  have 
been  admitted.  Wetmore  v.  Mellinger,  (Iowa 
1883)  14  N.  W.  722. 

The  oflficial  stenographer  was  allowed  to 
read  from  his  notes  evidence  of  a  witness  on 
the  criminal  prosecution  who  was  beyond  tha 
jurisdiction  of  the  court.  Brown  v.  Wil- 
loughby,  5  Colo,  1. 
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15.  Chapman  v.  Dodd,  10  Minn.  350. 

16.  See  supra,  VI,  B,  1,  e. 

17.  Stubbs  V.  Mulholland,  168  Mo.  47,  67 
S.  W.  650;  Casebeer  v.  Rice,  18  Nebr.  203, 
24  N.  W.  693;  Turner  v.  O'Brien,  11  Nebr. 
108,  7  N.  W.  850;  Fenstermaker  r.  Page,  20 
Nev.  290,  21  Pac.  322;  Fox  v.  Smith,  25  R.  I. 
255,  55  Atl.  098;  King  v.  Colvin,  11  R.  I.  582. 

18.  Patterson  t\  Garlock,  39  Mich.  447. 

19.  Durham  v.  Jones,  119  N.  C.  262,  25 
S.  E.  873. 

20.  Bacon  v.  Towne,  4  Cush.  (Mass.)  217; 
Mack  V.  Sharp,  138  Mich.  448,  101  N.  W. 
631;  Bell  v.  Pearcy,  27  N.  C.  83;  Plummer  v. 
Gheen,  10  N.  C.  66,  14  Am.  Dec.  572 ;  Bigelow 
V.  Sickles,  80  Wis.  98,  49  N.  W.  106,  27  Am. 
St.  Rep.  25. 

21.  Alalmma. —  Long  v.  Rogers,  17  Ala. 
540. 

Illinois. —  Leidig  v.  Rawson,  2  111.  272,  29 
Am.  Dec.  354. 

Indiana. —  Winemiller  v.  Thrash,  125  Ind. 
353,  25  N.  E.  350. 

Louisiana. —  Behrnes  v.  Coxe,  2  La.  Ann. 
472. 

Michigan. —  Patterson  v.  Garlock,  39  Mich. 
447. 

Pennsylvania. —  Ivatterman  v.  Stitzer,  7 
Watts  189. 

Washington. —  Kerstetter  f.  Thomas,  36 
Wash.  620,  79  Pac.  290. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  135. 

That  plaintiff  was  innocent  is  not  conclu- 
sive of  want  of  probable  cause.  Atchison, 
etc.,  R.  Co.  V.  Smith,  60  Kan.  4,  55  Pac.  272. 

Evidence  of  transactions  to  which  defend- 
ants were  strangers  are  not  admissible. 
Thompson  v.  Beacon  Valley  Rubber  Co.,  56 
Conn.  493,  16  Atl.  554. 

22.  Louisiana. —  Behrnes  v.  Coxe,  2  La. 
Ann.  472. 

Maryland.— Cecil  v.  Clarke,  17  Md.  508. 

Nebraska. —  Casebeer  v.  Rice,  18  Nebr.  203, 
24  N.  W.  693. 

Nevada. —  See  Fenstermaker  v.  Page^  20 
Nev.  290,  21  Pac.  322. 

Pennsylvania.  —  Katterman  v.  Stitzer,  7 
Watts  189. 

Wisconsin. — Bigelow  v.  Sickles,  80  Wis.  98, 
49  N.  W.  106,  27  Am.  St.  Rep.  25. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  135. 
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g.  Belief  in  Guilt  of  Accused.  Defendant  in  an  action  for  malicious  prosecu- 
tion is  competent  to  testify  directly  as  to  his  belief  in  the  guilt  of  plaintiff  when 
the  prosecution  was  commenced,^^  and  may  introduce  testimony  otherwise  proper 
to  show  just  grounds  for  his  belief.^ 

h.  Advice  of  Counsel.  It  is  competent  for  defendant  to  show  on  the  question 
of  probable  cause  that  before  instituting  the  original  proceeding  he  in  good  faith 
consulted  with  and  acted  under  the  advice  of  counsel.^^  He  must  state  what  facts 
he  communicated.^^ 

6.  Malice  or  Absence  Thereof  —  a.  In  General.  Upon  the  issue  of  malice, 
as  distinguished  from  probable  cause,^^  plaintiff  may  introduce  competent  ^® 
and  relevant^  evidence  to  prove  malice on  the  part  of  defendant toward 


23.  Michigan. —  Spalding  v.  Lowe,  56  Mich. 
366,  23  N.  W.  46. 

Minnesota. —  Garrett  v.  Mannheimer,  24 
Minn.  193. 

Missouri. —  Sparling  v.  Conway,  75  Mo. 
510  [affirming  6  Mo.  App.  283]. 

Nebraska. —  Perrenoud  v.  Helm,  65  Nebr. 
77,  90  N.  W.  980;  Turner  v.  O'Brien,  5  Nebr. 
542. 

New  Yor/c— McKown  v.  Hunter,  30  N.  Y. 
625;  Goodman  r.  Stroheim,  30  N.  Y.  Super. 
Ct.  216.  See  also  Conner  v.  Wetmore,  110 
N.  Y.  App.  Div.  440,  96  N.  Y.  Suppl.  999. 

Ohio.— White  v.  Tucker,  16  Ohio  St.  468. 

Tennessee. —  Greer  v.  Whitfield,  4  Lea  85. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  136. 

This  is  in  accordance  with  the  general  rule 
that  whenever  the  belief,  motive,  or  intention 
of  any  person  is  a  material  fact  to  be  proved 
it  is  competent  to  prove  it  by  direct  testi- 
mony of  such  person.  1  Wigmore  Ev.  §  581. 

Direct  evidence  of  malice  see  infra,  IV,  C, 
6,  c. 

24.  Griffin  v.  Keeney,  27  N.  Y.  App.  Div. 
492,  50  N.  Y.  Suppl.  721;  Nevs  v.  Taylor,  12 
S.  D.  488,  81  N.  W.  901.  Compare  Conner 
V.  Wetmore,  110  N.  Y.  App.  Div.  440,  96 
N.  Y.  Suppl.  999. 

Evidence  tending  to  show  belief  in  insanity 
see  Griswold  v.  Griswold,  143  Cal.  617,  77 
Pac.  672,  consultation  with  physician. 

25.  Georgia. —  Fox  v.  Davis,  55  Ga.  298. 
Illinois.—  Collins  v.  Hayte,  50  HI.  337,  99 

Am.  Dec.  521. 

Indiana. —  Paddock  v.  Watts,  116  Ind.  146, 
18  N.  E.  518,  9  Am.  St.  Rep.  832. 

S:er?,/wc/ci/.— O'Daniel  v.  Smith,  66  S.  W. 
284,  23  Ky.  L.  Rep.  1822;  Mark  v.  Christian, 
59  S.  W.  1092,  22  Ky.  L.  Rep.  1102. 

Michigan. —  Thurston  v.  Wright,  77  Mich. 
96,  43  N.  W.  860. 

Nebraska. —  Schroeder  v.  Blum,  (1905)  103 
N.  W.  1073. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  137. 

Full  and  fair  statement  of  all  the  facts 
must  be  shown  to  render  such  evidence  ad- 
missible. McCarthy  v.  Kitchen,  59  Ind.  500 ; 
Donnelly  v.  Burkett,  75  Iowa  613,  34  N.  W. 
330;  Center  v.  Spring,  2  Iowa  393;  Sharpe 
V.  Johnston,  59  Mo.  557 ;  Davidoff  v.  Wheeler, 
etc.,  Mfg.  Co.,  16  Misc.  (N.  Y.)  31,  37  N.  Y. 
Suppl.  661  [affirming  14  Misc.  456,  35  N.  Y. 
^uppl.  1019]. 


What  such  advice  given  was. —  Davidoff  v. 
Wheeler,  etc.,  Mfg.  Co.,  16  Misc.  (N.  Y.)  31, 
37  N.  Y.  Suppl.  601  [affirming  14  Misc.  456, 
35  N.  Y.  Suppl.  1019]. 

26.  Lansky  v.  Prettyman,  140  Mich.  40, 
103  N.  W.  538;  Perrenoud  v.  Helm,  65  Nebr. 
77,  90  N.  W.  980.  In  Whitfield  v.  Westbrook, 
40  Miss.  311,  it  was  held  that  to  allow  the 
witness  to  state  simply  that  he  "  stated  all 
the  facts  in  his  knowledge  "  instead  of  stat- 
ing what  facts  he  communicated  would  enable 
the  witness  to  evade  the  real  question  upon 
which  the  matter  of  defense  rested.  But  in 
Brinsley  v.  Schulz,  124  Wis.  426,  102  N.  W. 
918,  it  was  held  that  such  testimony  in  gen- 
eral terms  was  sufficient  to  show  that  all 
facts  material  to  the  matter  known  to  de- 
fendants were  stated  to  the  officer. 

An  attorney  who  consulted  with  attach- 
ment plaintiff  upon  the  case  may  testify  as 
to  the  opinion  given  by  him  as  such  attorney. 
Alexander  v.  Harrison,  38  Mo.  258,  90  Am. 
Dec.  431. 

27.  Duffy  V.  Beirne,  30  N.  Y.  App.  Div. 
384,  51  N.  Y.  Suppl.  626;  Scott  v.  Dewey,  23 
Pa.  Super.  Ct.  396. 

28.  Proof  may  be  competent  to  show  malice 
which  is  not  evidence  of  want  of  probable 
cause  (McKenna  v.  Heinlen,  128  Cal.  97,  60 
Pac.  668),  although  usually  the  same  evi- 
dence is  admissible  to  prove  both  (Griswold 
V.  Griswold,  143  Cal.  617,  77  Pac.  672). 

29.  Coble  V.  Huffines,  132  N.  C.  399,  43 
S.  E.  909. 

30.  Thurkettle  v.  Frost,  137  Mich.  649,  100 
N.  W.  283 ;  Jeremy  v.  St.  Paul  Boom  Co.,  84 
Minn.  516,  88  N.  W.  13.  It  is  competent  for 
plaintiff  to  introduce  evidence,  on  the  ques- 
tion of  malice,  tending  to  disprove  the  charge 
against  him.    Long  v.  Rogers,  17  Ala.  540. 

That  plaintiff  was  a  minor,  under  twenty- 
one  years  of  age,  is  irrelevant.  Motes  v. 
Bates,  74  Ala.  374. 

31.  WTiere  the  action  has  been  commenced 
by  defendant,  without  authority,  evidence  of 
express  malice  on  the  part  of  defendant  to- 
ward plaintiff,  while  not  necessary,  is  prop- 
erly admitted  (Smith  v.  Hyndman,  10  Cusli. 
(Mass.)  554;  McCann  v.  Preneveau,  10  Ont. 
573),  and,  where  punitive  damages  are  de- 
manded on  the  ground  of  malice,  may  show 
anv  facts  tending  to  prove  malice  (Lyon  v. 
Hancock,  35  Cal.  372). 

32.  California. —  Williams  v.  Casebeer,  128 
Cal.  77,  58  Pac.  380. 
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liirn.^  Correspondingly  defendant  may  introduce  any  evidence  which  reasonably 
tends  to  rebut  the  inference  of  malice.^ 

b.  Hearsay.  Defendant  may  introduce  evidence  designed  to  show  what  infor- 
mation he  had  received  from  reputable  persons  in  whom  ho  confided  and  on  which 
he  acted  to  rebut  proof  of  malice ;  but  evidence  which  has  no  tendency  to 
disprove  malice  should  be  excluded.^^ 

e.  Direct  Evidence.  For  the  purpose  of  disproving  malice,  defendant,  or  his 
agent  prosecuting,^'  may  testify  directly  as  to  his  relevant  knowledge,^^  purpose,^* 
motive,  or  behef  in  instituting  the  original  proceeding  complained  of  as  maUcious.'*^ 


Connecticut.  —  Chatfield  v.  Bunnell,  69 
Conn.  511,  37  Atl.  1074. 

loiva. —  Olson  v.  Neal,  63  Iowa  214,  18 
N.  W.  863,  the  amount  involved. 

Michigan. —  Tryon  v.  Pingree,  112  Mich. 
338,  70  N.  W.  905,  67  Am.  St.  Rep.  398,  37 
L.  R.  A.  222. 

North  Carolina. — Watt  v.  Greenlee,  9  N.  C. 
186,  that  defendant  was  the  only  witness 
against  him  on  the  prosecution. 

Oregon. —  Stamper  v.  Raymond,  38  Oreg. 
16,  62  Pac.  20. 

Wisconsin. — Woodworth  v.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135,  the 
amount  involved. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  138. 

33.  Evidence  of  malice  toward  other  per- 
sons than  the  complaining  parties  is  not  ad- 
missible. Barton  v.  Kavanaugh,  12  La.  Ann. 
332.  The  jury  ought  not,  on  the  question  of 
malice,  to  take  into  consideration  facts  estab- 
lishing against  some  of  defendants  a  case  of 
false  imprisonment,  which  constitutes  a  dis- 
tinct cause  of  action  and  for  which  they 
might  be  liable  in  another  suit.  Carpenter 
V.  Shelden,  5  Sandf.  (N.  Y.)  77.  Contra, 
Thomas  v.  Norris,  64  N.  C.  780,  where  plain- 
tiff and  another  were  charged  with  stealing 
a  blanket;  plaintiff  was  allowed  to  show  de- 
fendant's malice  toward  such  other  person  as 
tending  to  show  malice  against  himself, 

34.  Alabama. —  Yarbrough  v.  Hudson,  19 
Ala.  653;  Marshall  v.  Betner,  17  Ala.  832. 

California. —  Lyon  v.  Hancock,  35  Cal.  372. 

Indiana. —  Peden  v.  Mail,  118  Ind.  560,  20 
N.  E.  446;  Ammerman  v.  Crosby,  26  Ind.  451. 

Iowa. —  Mitchell  v.  Harcourt,  62  Iowa  349, 
17  N.  W.  581, 

Kentucky. —  Campbell  v.  Threlkeld,  2  Dana 
425. 

Louisiana. —  Maloney  v.  Doane,  15  La.  278, 
35  Am.  Dec.  204. 

Vermont. —  Barron  v.  Mason,  31  Vt.  189. 

Wisconsin. —  Murphy  v.  Martin,  58  Wis. 
276,  16  N.  W.  603. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  138. 

But  the  general  bad  reputation  of  plain- 
tiff's mother,  as  a  peaceable  and  orderly  per- 
son, cannot  be  admitted  to  show  that  defend- 
ant acted  in  good  faith  in  procuring  a  peace 
warrant  against  her  son.  Hyde  v.  Gruech, 
62  Md.  577. 

Commission  of  similar  acts. —  For  the  pur- 
pose of  proving  want  of  malice,  it  is  com- 
petent for  defendant  to  show  that  plaintiff 
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was  at  the  time  of  the  prosecution  generally 
reputed  to  be  guilty  of  acts  similar  to  the 
one  for  which  he  was  prosecuted.  Barron  v. 
Mason,  31  Vt.  189. 

35.  Ammerman  v.  Crosby,  26  Ind.  451. 
See,  generally.  Evidence,  16  Cyc.  1192  et  seq. 

To  rebut  malice  defendant  may  prove  that 
a  certain  person  communicated  to  another, 
with  a  request  that  the  latter  would  make 
it  known  to  defendant,  the  fact  that  the  for- 
mer saw  plaintiff  do  the  criminal  act  of  which 
he  was  accused,  and  that  this  information 
was  communicated  to  defendant  before  the 
complaint  against  plaintiff  was  made.  Bacon 
t\  Towne,  4  Cush.  (Mass.)  217. 

Common  report  that  plaintiff  had  com- 
mitted the  alleged  crime  is  not  of  itself  suffi- 
cient to  show  probable  cause;  it  may,  with 
other  circumstances,  tend  to  negative  malice, 
and  is  admissible  in  defendant's  behalf.  Pul- 
len  V.  Glidden,  68  Me.  559. 

Evidence  tending  to  explain  the  motive  of 
the  prosecutor  in  insisting  on  a  continuance 
of  the  proceeding.  Hall  v.  Kehoe,  5  Silv. 
Sup.  (N.  Y.)  129,  8  N.  Y.  Suppl.  176. 

Evidence  that  defendant  was  informed  by 
a  clerk  of  plaintiff  of  his  business  and  finan- 
cial affairs,  and  of  his  efforts  to  borrow 
money  and  dispose  of  his  property,  is  admis- 
sible. Le  Clear  v.  Perkins,  103  Mich.  131,  61 
N.  W.  357,  26  L.  R.  A.  627. 

36.  Wilson  v.  Bowen,  64  Mich.  133,  31 
N.  W.  81. 

37.  Schwarting  v.  Van  Wie  New  York  Gro- 
cery Co.,  60  N.  Y.  App.  Div.  475,  69  N.  Y. 
Suppl.  978. 

38.  Auer  v.  Mauser,  6  Pa.  Super.  Ct.  618, 
42  Wkly.  Notes  Cas.  40. 

39.  Parker  v.  Parker,  102  Iowa  500,  71 
N.  W.  421. 

40.  District  of  Columbia. — Coleman  v.  Heu- 
rich,  2  Mackey  189. 

Indiana. —  Heap  v.  Parrish,  104  Ind.  36,  3 
N.  E.  549. 

Maryland. —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  97  Md.  341,  55  Atl.  532. 

Michigan. — Spalding  v.  Lowe,  56  Mich.  366, 
23  N.  W.  46. 

Minnesota. —  Gar'rett  v.  Mannheimer,  24 
Minn.  193. 

Missouri. — Vansickle  r.  Brown,  68  Mo.  627. 

Nebraska. —  Turner  v.  O'Brien,  5  Nebr.  542. 

New  York. —  McCormack  v.  Perry,  47  Hun 
71;  Leake  v.  Carlisle,  75  N.  Y.  Suppl.  382. 
Contra,  Lawyer  v.  Loomis,  3  Thomps.  &  C. 
393. 

Tennessee. —  Greer  v.  Whitfield,  4  Lea  85. 
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It  has  been  held,  however,  that  plaintiff  cannot  be  interrogated  as  to  defendant's 
motive.'*^ 

d.  Prior  Transactions  and  Relations.  Prior  transactions  occurring,^^  and  the 
personal  relations  previously  existing  between  the  parties  to  the  present  action,^* 
and  feelings  of  hostility,  enmity,  and  ill-will*^  formerly  subsisting  may  be  shown 
upon  -the  question  of  malice.'*^ 

e.  Acts  and  Admissions.  Evidence  of  the  conduct,  admissions,  and  declara- 
tions of  the  parties,  plaintiff  and  defendant,^'  and  of  defendant's  authorized 
agents,^^  alike,  whether  occurring  before  or  after  the  time  of  the  original  proceed- 


"Wisconsin. —  Sherburne  v.  Rodman,  51  Wis. 
474,  8  N.  W.  414. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  140. 

Contra. —  L.  Bucki,  etc.,  Lumber  Co.  i".  At- 
lantic Lumber  Co.,  121  Fed.  233,  57  C.  C.  A. 
469. 

Advice  of  counsel. —  Defendant  is  competent 
to  testify  that  he  instituted  the  prosecution 
in  accordance  with  the  opinion  of  counsel 
first  obtained.  Turner  v.  O'Brien,  5  Nebr. 
542. 

On  cross-examination. —  Where  the  good 
faith  of  the  district  attorney  in  instituting 
the  prosecution  is  not  impugned,  defendant  is 
not  entitled  to  ask  him  on  cross-examination 
whether  he  acted  in  good  faith.  Spear  v. 
Hiles,  67  Wis.  350,  30  N.  W.  506. 

41.  Hamer  v.  Ogden  First  Nat.  Bank,  9 
Utah  215,  33  Pac.  941,  holding  that  while  a 
witness  may  be  interrogated  as  to  his  own 
motives  in  the  doing  or  not  doing  of  a  par- 
ticular act  or  thing,  it  is  difficult  to  observe 
by  what  principle  of  law  he  may  be  interro- 
gated concerning  the  motive  of  another  per- 
son, when  such  person  has  given  no  expres- 
sion of  his  intention  to  him. 

42.  Clark  v.  Folkers,  1  Nebr.  (Unoff.)  96, 
95  N.  W.  328 ;  Bankell  v.  Weinacht,  99  N.  Y. 
App.  Div.  316,  91  N.  Y.  Suppl.  107. 

But  not  as  to  persons  not  parties  to  the 
action.  Shanks  v.  Robinson,  130  Ind.  479,  30 
N.  E.  516;  Hamer  v.  Ogden  First  Nat.  Bank, 
9  Utah  215,  33  Pac.  941. 

43.  Long  V.  Rodgers,  19  Ala.  321. 

But  malice  cannot  be  shown  against  one 
who  swears  out  a  warrant  for  arrest,  but  was 
not  present  at  the  time  of  the  arrest,  and 
gave  no  instructions  as  to  how  it  should  be 
made,  or  the  manner  in  which  the  officer  made 
the  arrest.  Jones  v.  Wilmington,  etc.,  R.  Co., 
125  N.  C.  227,  34  S.  E.  398. 

44.  Merchant  v.  Pielke,  10  N.  D.  48,  84 
N.  W.  574. 

45.  Lyon  v.  Hancock,  35  Cal.  372;  Collins 
V.  Fisher,  50  111.  359 ;  Bruington  v.  Wingate, 
55  Iowa  140,  7  N.  W.  478;  Thurston  v. 
Wright,  77  Mich.  96,  43  N.  W.  860;  Patterson 
x>,  Garlock,  39  Mich.  447. 

46.  Flam  v.  Lee,  116  Iowa  289,  90  N.  W. 
70,  93  Am.  St.  Rep.  242. 

Confession  of  other  larcenies.— An  offer 
by  defendant  to  prove  that  plaintiff  had  coti- 
fessed  to  witness  about  two  years  prior  to 
his  arrest  in  controversy  that  he  had  at  one 
time  boarded  at  a  restaurant  in  another  state, 
and  had  been  in  the  habit  of  stealing  articles 
of  silverware  from  the  restaurant  and  giving 


them  to  his  relatives,  all  of  which  had  been 
communicated  to  defendant  prior  to  the  com- 
mencement of  the  prosecution,  as  bearing  on 
defendant's  good  faith  and  to  rebut  the  alle- 
gation of  malice,  was  properly  refused  for 
failure  to  show  when  the  confessed  larcenies 
were  committed,  or  that  defendant  believed 
the  confession  to  be  true.  Martin  v.  Corscad- 
den,  (Mont.  1906)  86  Pac.  33. 

What  defendant  in  attachment  said  upon 
leaving  home,  or  immediately  previous 
thereto,  as  to  the  point  of  his  destination 
(the  ground  of  attachment  being  his  absence 
from  the  state)  is  admissible;  but  he  cannot 
show  by  common  reputation  in  the  neighbor- 
hood that  it  was  supposed  that  he  had  gone 
to  an  adjacent  state  on  a  visit  of  business  or 
pleasure.    Pitts  v.  Burroughs,  6  Ala.  733. 

47.  California. —  McKenna  v.  Heinlen,  128 
Cal.  97,  60  Pac.  668. 

Illinois. —  Waters  v.  West  Chicago  St.  R. 
Co.,  101  111.  App.  265;  Epstein  v.  Berkowsky, 
64  111.  App.  498. 

Iowa. —  Parker  v.  Parker,  102  Iowa  500,  71 
N.  W.  421. 

Massachusetts. —  Walkup  v.  Pickering,  176 
Mass.  174,  57  N.  E.  364. 

Minnesota. —  Skeffington  V.  Eylward,  97 
Minn.  244,  105  N.  W.  638. 

New  Hampshire. —  Cohn  V.  Saidel,  7 1  N.  H. 
558,  53  Atl.  800. 

New  York. —  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  32,  64  N.  Y. 
Suppl.  1016;  Manasha  v.  Royal  Ben.  Soc,  21 
Misc.  474,  47  N.  Y.  Suppl.  628. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  142. 

Forwardness  and  activity  in  exposing  plain- 
tiff by  publication  is  admissible.  Vanderbilt 
f.  Mathis,  5  Duer  (N.  Y.)  304. 

Threats  and  expressions  of  ill-will  are  ad- 
missible. Parker  v.  Parker,  102  Iowa  500, 
71  N.  W.  421;  Hidy  v.  Murray,  101  Iowa  65, 
69  N.  W.  1138;  Thurston  v.  Wright,  77  Mich. 
96,  43  N.  W.  860;  Vanderbilt  v.  Mathis,  5 
Duer  (N.  Y.)  304;  Brooks  v.  Jones,  33  N.  C. 
260;  Mylott  17.  Skinner,  12  Pa.  Super.  Ct. 
137;  Strehlow  v.  Pettit,  96  Wis.  22,  71  N.  W. 
102. 

Zeal  displayed  by  defendant  in  conducting 
the  prosecution  is  properly  admitted  to  prove 
malice.    Straus  v.  Young,  36  Md.  246. 

48.  Stuckey  i\  Savannah,  etc.,  R.  Co.,  102 
Ga.  782,  29  S.  E.  920 ;  Kelly  v.  Durham  Trac- 
tion Co.,  132  N.  C.  368,  43  S.  E.  923,  133 
N.  C.  418,  45  S.  E.  826;  Taylor  v.  Huff,  130 
N.  C.  595,  41  S.  E.  873 ;  Wuest  v.  American 
Tobacco  Co.,  10  S.  D.  394,  73  N.  W.  903. 
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ing/^  connected  with  the  transactions^  and  tending  to  prove  intent,  is  admissible 
upon  the  issne  of  malice.^^ 

f.  Original  Proeeeding".    Any  proceedings  taken  or  any  testimony  taken  in 
the  former  action  having  a  natural  tendency  to  show  malice  may  be  proved 
but  evidence  having  no  bearing  upon  the  question  of  malice  is  immaterial  and 
should  be  excluded.^^ 

g.  Other  Actions.  Evidence  of  other  judicial  proceedings  tending  either  to 
establish  malice    or  to  rebut  tlie  inference  of  maUce^^  is  admissible. 

h.  Advice  of  Counsel,  Defendant  may  repel  the  inference  of  malice  by 
showing  that  he  acted  upon  legal  advice.^^ 


49.  Brown  v.  Eiggs,  123  Mich.  208,  81 
N.  W.  1079;  Auer  v.  Mauser^  6  Pa.  Super. 
Ct.  618,  42  Wkly.  Notes  Cas.  40. 

50.  Ramsey  v.  Flowers,  72  Ark.  316,  SO 
S.  W.  147;  Cohn  v.  Saidel,  71  N.  H.  558,  53 
Atl.  800. 

51.  Alabama. —  Motes  v.  Bates,  74  Ala. 
374. 

Colorado. —  Murphy  v.  Hobbs,  7  Colo.  541, 
5  Pac.  119,  49  Am.  Hep.  366. 

Georgia. —  Rigden  v.  Jordan,  81  Ga.  668,  7 
S  E  857 

* /Zz'inots!— Willard  V.  Petitt,  153  111.  663, 
39  N.  E.  991  [affirming  54  111.  App.  257]. 

Iowa. —  Parker  v.  Parker,  102  Iowa  500,  71 
N.  W.  421;  Holden  v.  Merritt,  92  Iowa  707, 
61  N.  W.  390. 

Maryland. —  Turner  v.  Walker,  3  Gill  &,  J. 
377,  22  Am.  Dec.  329. 

Massachusetts. —  Ripley  v.  McBarron,  125 
Mass.  272. 

Michigan. —  Cooney  v.  Chase,  81  Mich.  203, 
45  N.  W.  833. 

Minnesota. — ^Smith  v.  Maben,  42  Minn.  516, 
44  N.  W.  792;  Chapman  v.  Dodd,  10  Minn. 
350. 

^eiD  Hampshire. —  Cohn  Saidel,  71  N.  H. 
558,  53  Atl.  800. 

North  Carolina. —  Tucker  v.  Wilkins,  105 
N.  C.  272,  11  S.  E.  575. 

Vermont. —  Barron  v.  Mason,  31  Vt.  189. 

Wisconsin. —  Palmer  v.  Broder,  78  Wis. 
483,  47  N.  W.  744. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  142. 

But  see  Christian  v.  Hanna,  58  Mo.  App. 
37,  holding  that  a  conversation,  had  between 
prosecutor  and  accused  after  the  beginning 
of  the  trial  which  tended  to  show  malice,  hut 
not  lack  of  probable  cause  for  the  continu- 
ance of  the  trial,  is  not  admissible. 

52.  Plaintiif  may  introduce  the  record 
(Dreux  v.  Domec,  'l8  Cal.  83;  Olmstead  v. 
Partridge,  16  Gray  (Mass.)  381.  Contra, 
Wilmerton  v.  Sample,  39  111.  App.  60),  as 
well  as  the  testimony  given  upon  the  former 
trial  (Logan  v.  Maytag,  57  Iowa  107,  10 
N.  W.  311),  the  conduct  of  the  parties  before 
the  justice  (Thurston  v.  Wright,  77  Mich.  96, 
43  N.  W.  860),  the  justice's  opinion  after  a 
full  and  fair  statement  of  the  facts  (White 
V.  Tucker,  16  Ohio  St.  468),  telegrams  tend- 
ing to  show  zeal  or  persistency  in  the  prose- 
cution (Marks  v.  Hastings,  101  Ala.  165,  13 
So.  297),  or  reluctancy  of  defendant  to  prose- 
cute (Goodrich  v.  Warner,  21  Conn.  432), 
overstated   value   of   articles   stated  (Olm- 


stead V.  Partridge,  supra),  an  offer  of  com- 
promise or  arbitration  by  the  debtor  before 
the  attachment  was  sued  out  (Lewis  v.  Tay- 
lor, (Tex.  Civ.  App.  1893)  24  S.  W.  92),  a 
proposition  of  settlement  made  after  attach- 
ment had  been  issued,  but  before  levy  (Mc- 
Laren V.  Birdsong,  24  Ga.  265 ) ,  that  defend- 
ant, at  a  time  prior  to  the  commencement  of 
tlie  action,  made  a  second  attempt  to  indict 
plaintiff  (Reynolds  v.  Haywood,  77  Hun 
(N.  Y.)  131, '28  N.  Y.  Suppl.  467),  and  de- 
fendant's reasons  for  dismissal  of  former  ac- 
tion (Collins  V.  Fisher,  50  111.  359),  are 
admissible  on  the  question  of  malice. 

A  judgment  reciting  finding  of  court  that 
prosecution  was  frivolous  and  malicious  and 
imposing  costs  on  defendant  is  admissible  to 
prove  malice.  Coble  v.  Hufiines,  132  N.  C. 
399,  43  S.  E.  909. 

Evidence  as  to  what  occurred  between  de- 
fendant and  the  magistrate  at  the  time  the 
information  on  which  plaintiff  was  arrested 
was  sworn  to  was  admissible  on  the  question 
of  malice,  although  it  did  not  constitute  a 
defense.  Fetzer  v.  Burlew,  114  N.  Y.  App. 
Div.  650,  99  N.  Y.  Suppl.  1100. 

Where  defendant  is  disqualified  to  testify 
he  may  prove  by  the  magistrate  what  he  tes- 
tified to  before  him  (Guerrant  v.  Tinder, 
Gilm.  (Va.)  36),  but  not  rehearsals  of  tes- 
timony given  by  witnesses  other  than  de- 
fendant ( John  V.  Bridgman,  27  Ohio  St.  22 ) . 

53.  Donnelly  v.  Burkett,  75  Iowa  613,  34 
N.  W.  330;  Scovill  v.  Glasner,  79  Mo.  449. 

54.  Indiana.— Teden  v.  Mail,  118  Ind.  560, 
20  N.  E.  446;  Keesling  v.  Doyle,  8  Ind.  App. 
43,  35  N.  E.  126. 

Michigan. —  Cooney  v.  Chase,  81  Mich.  203, 
45  N.  W.  833. 

M innesota. —  Sererns  V.  Brainard,  6 1  Minn. 
265,  63  K  W.  477. 

North  Carolina. —  Coble  v.  Huffines,  132 
N.  C.  399,  43  S.  E.  909,  133  N.  C.  422,  45 
S,  E.  760. 

Wisconsin. —  Magmer  v.  Renk,  65  Wis. 
364,  27  N.  W.  26,  evidence  of  successive  suits 
on  the  same  unfounded  claim. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  145. 

55.  Yarbrough  v.  Hudson,  19  Ala.  653; 
Fowles  V.  Hayden,  129  Mich.  586,  89  N.  W. 
339;  Thomas  v.  Smith,  51  Mo.  App.  605; 
Sheahan  v.  National  Steamship  Co.,  66  Hun 
(N.  Y.)  48,  20  N.  Y.  Suppl.  740  [affirmed  in 
142  N.  Y.  655,  37  N.  E.  569]. 

56.  Brooks  v.  Bradford,  4  Colo.  App.  410, 
86  Pac.  303    (holding,  however,  that  it  is 
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7.  Favorable  Termination  of  Original  Proceeding.  The  fact  that  an  original 
judicial  proceeding  had  been  prosecuted  to  a  linal  termination  in  favor  of  plain- 
tiff, when  within  the  issues,^'^  may  be  proved  by  conventionally  appropriate  and 
competent  evidence,^^  viz.,  by  the  production  of  the  original  records,^*^  or  a  certi- 
fied or  examined  copy  thereof,^^  or  of  secondary  evidence  when  a  proper  foun- 
dation has  been  laid.^'^  Specifically,  the  record  of  the  quarter  sessions,^^  or  of  the 
police  court,^^  entries  in  the  justice's  docket,^^  the  original  warrant  with  the 


necessary  in  such  a  case  for  defendant  to 
show  what  facts  he  stated  to  his  counsel  Avhen 
he  obtained  such  advice)  ;  Sehon  v.  Whitt,  92 
S.  W.  280,  28  Ky.  L.  Rep.  1222,  92  S.  W. 
280,  29  Kv.  L.  Rep.  691;  Cooper  v.  Utter- 
bach,  37  Md.  282. 

A  letter  of  the  prosecuting  attorney  au- 
thorizing the  commencement  of  the  prosecu- 
tion complained  of  is  admissible  for  such  pur- 
pose. Thurston  v.  Wright,  77  Mich.  96,  43 
N.  W.  860. 

Declarations  of  plaintiff's  attorney  in  a 
trover  suit,  not  made  in  plaintiff's  presence 
nor  brought  home  to  him,  aro  inadmissible  to 
show  malice  in  bringing  such  suit.  Farrar 
V.  Brackett,  86  Ga.  463,  12  S.  E.  686. 

57.  If  the  allegation  is  made  part  of  the 
description  of  the  instrument  referred  to,  it 
must  be  literally  proved  to  admit  it  in  evi- 
dence (Munns  v.  De  Nemours,  17  Fed.  Cas. 
No.  9,926,  3  Wash.  31 ;  Purcell  v.  Maenaraara, 
9  East  157,  9  Rev.  Rep.  578;  Pone  v.  Foster, 
4  T.  R.  590),  while  if  it  be  one  of  matter  of 
substance  only,  it  may  be  substantially 
proved  (Usher  r.  Whitinger,  1  Blackf.  (Ind.) 
250;  Richards  v.  Foulks,  3  Ohio  66).  See 
Cooper  r.  Langway,  76  Tex.  121,  13  S.  W.  179. 

Matter  not  pertinent  to  issues. —  When  the 
transcript  or  record  contains  matter  not  per- 
tinent to  the  issue  on  trial,  the  proper  course 
is  to  apply  to  the  court  to  prevent  the  read- 
ing in  evidence  of  the  improper  matter  or  to 
instruct  the  jury  to  disregard  it.  Granger 
V.  Warrington,  8  111.  299;  Casey  v.  Sevatson, 
30  Minn.  516,  16  N.  W.  407. 

58.  Lautman  v.  Pepin,  26  Ind.  App.  427, 
59  N.  E.  1073. 

59.  See  cases  cited  infra,  notes  60  et  seq. 
Declarations. —  In  Bennett  v.  Black,  1  Stew. 

(Ala.)  39,  in  an  action  for  malicious  prosecu- 
tion, on  a  charge  of  robbery  in  taking  a  slave 
from  defendant,  the  declaration  of  the  person 
claiming  title  to  the  slave  "  that  he  had  de- 
termined to  abandon  his  claim  to  the  slave," 
although  made  in  the  absence  of  plaintiff,  was 
held  admissible  in  evidence. 

An  aflSdavit  alleging  malicious  prosecutions, 
that  plaintiff  was  arrested  and  brought  be- 
fore an  alderman  for  breach  of  the  peace, 
that  defendant  neglected  to  prosecute  the  suit, 
and  that  it  was  ended  and  determined,  was 
held  insufficient,  as  it  did  not  set  forth  what 
action  was  taken  by  the  alderman.  Walker 
V.  Curran,  1  Phila.  (Pa.)  113. 

The  decision  of  the  court  discharging  plain- 
tiff of  the  crime  charged  against  him  has  no 
relevancy  on  the  question  of  probable  cause, 
but  is  only  relevant  to  prove  that  the  prose- 
cution has  ended.  Singer  Mfg.  Co.  v.  Bryant, 
105  Va.  403,  54  S.  E.  320. 


60.  Arkansas. —  Hooper  v.  Lee,  12  Ark. 
779. 

Georgia. —  Anderson  v.  Keller,  67  Ga.  58. 

Illinois. —  Granger  V.  Warrington,  8  111. 
299;  Knecht  v.  Lehr,  81  111.  App.  208. 

Kansas. —  Sweeney  v.  Perney,  40  Kan,  102, 
19  Pac.  328. 

Massachusetts. —  Stone  v.  Crocker,  24  Pick. 
81. 

Nebraska. —  Metcalf  v.  Bockoven,  62  Nebr. 
877,  87  N.  W.  1055;  Casebeer  v.  Drahoble,  13 
Nebr.  465,  14  N.  W.  397. 

New  Hampshire. —  Lamprey  v.  Hood,  73 
N.  H.  384,  62  Atl.  380. 

Pennsylvania. —  Katterman  v.  Stilzer,  7 
Watts  189. 

Rhode  Island.—  Fox  v.  Smith,  25  R.  I,  255, 
55  Atl.  698. 

Texas.—  Chubb  r.  Griffin,  13  Tex.  392. 

Canada.— Hewitt  v.  Cane,  26  Ont.  133; 
O'Hara  r.  Dougherty,  25  Ont.  347.  Compare 
Daly  V.  Leamy,  5  U.  C.  C.  P.  374. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  146. 

But  the  records  can  only  be  used  to  prove 
the  fact  that  such  judgment  was  rendered; 
when  it  is  sought  to  use  it  as  evidence  of 
ulterior  facts,  that  it  is  sought  to  bind  a 
litigant  to  recitations  in  a  record  to  which 
he  was  not  a  party,  and  about  which  de- 
termination he  had  no  voice  or  direction,  that 
portion  should  be  excluded.  Sweeney  v.  Per- 
ney, 40  Kan.  102,  19  Pac.  328;  Casey  v.  Se- 
vatson,  30  Minn.  516,  16  N.  W.  407. 

Admitted  facts. —  Where  the  facts  intended 
to  be  proved  by  a  transcript  or  record  stand 
admitted,  such  record  is  properly  excluded. 
Donnelly  v.  Burkett,  75  Iowa  613,  34  N.  W. 
330. 

61.  Enright  r.  Gibson,  119  111.  App.  411 
[affirmed  in  219  111.  550,  76  N.  E.  689]; 
Olmstead  i\  Partridge,  16  Gray  (Mass.) 
381;  Sayles  v.  Brigfrs,  4  Mete.  (Mass.)  421; 
Ward  V.  Suter,  70  Tex.  343,  8  S.  W.  51,  8 
Am.  St.  Rep.  606. 

62.  Hooper  v.  Lee,  12  Ark.  779.  See  Brown 
V.  Randall,  36  Conn.  56,  4  Am.  Rep.  35,  the 
usual  secondary  evidence  upon  a  showing  that 
such  records  and  judgment  are  lost  or  de- 
stroyed. 

63.  Zeblev  v.  Storey,  117  Pa.  St.  478,  12 
Atl.  569. 

64.  Brainerd  v.  Brackett,  33  Me.  580. 

65.  Illinois.—  Ames  v.  Snider,  09  111.  376; 
Wilmerton  v.  Sample,  39  111.  App.  60;  Mc- 
Guire  v.  Goodman,  31  111.  App.  420. 

Michigan. —  Fletcher  V.  Chicago,  etc.,  R. 
Co.,  109  Mich.  363,  67  N.  W.  330. 

Minnesota. —  Price  V.  Denison,  95  Minn. 
106,  103  N.  W.  728. 
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acquittal  duly  indorsed  tliereon,^^  the  affidavit,^'^  the  affidavit  and  warrant,^^  the 
grand  jury  docket,^^  the  indictment '^^  or  the  information,'^^  the  verdict  and  judg- 
ment of  the  court  in  which  it  was  determined,  and  the  record  on  appeal,'^'^  have 
all  been  lield  to  be  properly  admissible  for  this  purpose.  But  if  the  record  of  the 
former  action  proves  that  such  action  terminated  after  the  action  for  malicious 
prosecution  was  commenced,  it  is  inadmissible  in  evidence.'^^ 

8.  Damages — ^a.  In  General.  To  show  the  extent  of  plaintiff's  injury,  any 
evidence  reasonably  tending  to  show  the  natural  and  probable  consequence  of 
defendant's  act  is  admissible."^    But  evidence  is  not  admissible  to  show  injuries 


OMo. —  John  v.  Bridgman,  27  Ohio  St.  22. 

IV est  Virginia.  —  Harper  v.  Harper,  49 
W.  Va.  661,  39  S.  E.  661. 

Wisconsin. —  Magmer  v.  Renk,  65  Wis.  364, 
27  X.  W.  26. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  146. 

The  record  of  a  justice  of  the  peace,  shoAv- 
ing  plaintiff's  arrest,  hearing,  and  acquittal 
( Wright  V.  Fansler,  90  Ind.  492 ;  Sweeney  v. 
Perney,  40  Kan,  102,  19  Pac.  328),  although 
tiie  judgment  was  not  entered  of  record  for 
nearly  two  years  after  it  was  rendered 
(Wright  V.  Fansler,  supra). 

66.  Dougherty  v.  Dorsey,  4  Bibb  (Kv. ) 
207. 

67.  The  affidavit  on  which  the  warrant  for 
the  arrest  is  issued  is  admissible  in  evidence 
for  plaintiff,  if  it  authorized  the  warrant 
(McCullough  V.  Rice,  59  Ind.  580;  Collins  r. 
Love,  7  Blackf.  (Ind.)  416;  Turpin  v.  Remy, 
3  Blackf.  (Ind.)  210),  although  technically 
defective  (McCullough  v.  Rice,  supra;  Turpin 
■V.  Remy,  supra ) . 

68.  Cooper  v.  Turrentine,  17  Ala.  13 ;  Con- 
duit V.  Dicken,  3  Blackf.  (Ind.)  216;  Cooney 
V.  Chase,  81  Mich.  203,  45  N.  W.  833. 

The  oath  of  defendant  is  evidence  for  him. 
Johnson  v.  Chambers,  32  N.  C.  287. 

69.  Shannon  v.  Sims,  (Ala.  1906)  40  So. 
574. 

70.  Watts  V.  Clegg,  48  Ala.  561;  Fant  v. 
McDaniel,  1  Brev.  (S.  C.)  173,  2  Am.  Dec. 
660. 

Plaintiff  may  read  in  evidence  the  indict- 
ment, with  the  indorsements,  which  it  was 
alleged  defendant  had  procured  against  him. 
Winemiller  v.  Thrash,  125  Ind.  353,  25  N.  E. 
350. 

71.  Mass  V.  Meire,  37  Iowa  97;  Beihofer  v. 
Loeffert,  159  Pa.  St.  365,  28  Atl.  217. 

72.  Sutor  V.  Wood,  76  Tex.  403,  13  S.  W. 
321. 

73.  Winn  v.  Peckham,  42  Wis.  493 ;  Brewer 
'V.  Jacobs,  22  Fed.  217. 

A  memorandum  made  by  a  justice  of  the 

peace  at  the  time  of  trial  of  the  prosecution 
before  him,  showing  the  judgment  which  he 
Tendered,  is  admissible.  Long  v.  Rodgers,  19 
Ala.  321. 

Entry  made  nunc  pro  tunc,  after  the  com- 
mencement of  the  action  for  malicious  prose- 
cution, does  not  affect  the  rule.  Holmes  v. 
Horger,  96  Mich.  408,  56  N.  W.  3. 

74.  Conduit  v.  Dicken,  3  Blackf.  (Ind.) 
216,  to  show  a  reversal  of  the  lower  court. 

75.  Feazle  v.  Simpson,  2  111.  30;  Reg.  v. 
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Ivy,  24  U.  C.  C.  P.  78 ;  Wilson  v.  Thorpe,  18 
U.  C.  Q.  B.  443. 

76.  Alabama. —  O'Grady  v.  Julian,  34  Ala. 
88. 

Colorado. —  French  v.  Guyot,  30  Colo.  222, 
70  Pac.  683. 

Indiana. —  Oldfather  v.  Zent,  21  Ind.  App. 
307,  52  N.  E.  236. 

Ioiva.—¥\am  v.  Lee,  116  Iowa  289,  90  N.  W. 
70,  98  Am.  St.  Rep.  242;  Pratt  v.  Hampe,  114 
Iowa  237,  86  N.  W.  292.  See  also  Hooker  v. 
Chittenden,  106  Iowa  321,  76  N.  W.  706. 

Kansas. —  See  Reynolds  v.  Dunlap,  (1906) 
84  Pac.  720. 

Massachusetts.  —  Burnham  v.  Collateral 
Loan  Co.,  179  Mass.  268,  60  N.  E.  617. 

Michigan. —  Gould  t\  Gregory,  133  Mich. 
382,  95  N.  W.  414. 

Nebraska. —  Minneapolis  Threshing  Mach. 
Co.  V.  Regier,  51  Nebr.  402,  70  N.  W.  934. 

United  States. —  Tamblyn  v.  Johnston,  126 
Fed.  267,  62  C.  C.  A.  601. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  148. 

Actual  effects  of  defendant's  acts  up  to  the 
time  of  trial  may  be  shown.  Schmidt  v. 
Hughes,  33  111.  App.  65. 

Defendant's  peculiar  situation  and  circum- 
stances at  the  time  suit  was  brought  may- 
be shown.  Nichols  v.  Bronson,  2  Day  (Conn.) 
211. 

Evidence  of  attachments  immediately  fol- 
lowing defendant's  attachment  may  be  shown. 
Grimes  v.  Bowerman,  92  Mich.  258,  52  N.  W. 
751. 

Condition  of  apartment  in  jail  in  which  he 
was  confined  may  be  shown.  Driggs  v.  Mor- 
gan, 10  Rob.  (La.  119.  But  see  Zebley  v. 
Storey,  117  Pa.  St.  478,  12  Atl.  569. 

Duration  of  imprisonment  may  be  shown. 
King  V.  Colvin,  11  R.  I.  582. 

Search  for  exiled  plaintiff. —  "WHiere  one  of 
the  injuries  complained  of  was  that  defend- 
ants by  threats  and  violence  had  maliciously 
driven  plaintiff  into  exile  and  forced  him  to 
abandon  his  home,  family,  and  business,  it  is 
competent  to  prove  that  search  had  been 
made  for  him.  Pullen  v.  Lane,  4  Coldw. 
(Tenn.)  249. 

Too  remote. —  In  an  action  by  partners  for 
damages  from  the  issue  of  an  attachment 
against  them  maliciously,  and  without  prob- 
,  able  cause,  evidence  of  the  disposition  subse- 
quently of  the  partnership  property,  infcluding 
the  appointment  of  a  receiver  thereof,  in  a 
suit  for  dissolution  of  the  partnership,  and 
the  loss  and  shrinkage  in  the  assets  on  the 
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resulting  from  conditions  over  wliich  defendant  was  not  directly  responsible,  and 
over  which  it  does  not  appear  that  he  exercised  control."" 

b.  Mitigation  of  Damages.  Plaintiff's  general  bad  character  or  his  repu- 
tation for  insanity and  any  relevant  evidence  ^  explanatory  of  defendant's 
motives,^^  and,  in  cases  in  which  exemplary  damages  might  be  awarded,  advice  of 
counsel  may  be  proven  in  mitigation  of  damages.^^ 

e.  Aggravation  of  Damages.  The  action  of  malicious  prosecution  being  one 
in  which  exemplary  damages    are  allowable,  evidence  of  defendant's  pecuniary 


receiver's  sale,  is  not  admissible  as  such  dam- 
ages are  too  remote.  Cochrane  r.  Quacken- 
bush,  29  Minn.  376,  13  N.  W.  154.  So  it  is 
error  to  allow  plaintiff  to  show  the  course  of 
his  business  during  the  nine  years  before  the 
attachment,  during  which  time  his  connecting 
stores  had  come  to  have  twenty-three  depart- 
ments, and  to  testify  that  there  had  been  a 
steady  increase  in  the  business  every  year, 
"but  that  the  business  for  the  part  of  the  year 
after  the  attachment  had  decreased.  Zinn  V. 
Rice,  161  Mass.  571,  37  N.  E.  747. 

77.  Marks  r.  Hastings,  101  Ala.  165,  13 
So.  297  (evidence  as  to  the  number  of  per- 
sons present  when  the  officer  went  to  arrest 
plaintiff)  ;  Garvey  i;.  Way  son,  42  Md.  178 
(evidence  that,  pursuant  to  the  regular  cus- 
tom of  the  detective  police  department,  his 
name  was  entered  on  the  detective  police  an- 
nals, and  open  to  the  inspection  and  use  of 
the  police  force,  as  tending  to  show  the  pub- 
licity of  the  charge  made  against  him  and  the 
consequent  injury). 

Insult. —  Evidence  that  the  officer  making 
the  arrest  acted  in  an  insulting  manner  to- 
ward plaintiff  is  not  admissible,  without 
offering  to  prove  that  such  conduct  was  insti- 
gated by  defendant.  Vansickle  v.  Brown,  68 
Mo.  627. 

Plaintiff's  surroundings  and  treatment 
while  in  prison  cannot  be  shown,  to  en- 
hance damages,  where  defendant  had  no  con- 
trol over  the  public  officials.  Zebley  v. 
Storey,  117  Pa.  St.  478,  12  Atl.  569. 

78.  *^  Connecticut. —  Chatfield  v.  Bunnell,  69 
Conn.  511,  37  Atl.  1074. 

Illinois. —  Eosenkrans  v.  Barker,  115  111. 
S31,  3  N.  E.  93,  56  Am.  Rep.  169. 

Maine. —  Fitzgibbon  v.  Brown,  43  Me.  169. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

Minnesota. —  Hlubek  v.  Pinske,  84  Minn. 
363,  87  N.  W.  939. 

Neio  Jersey. — O'Brien  v.  Frasier,  47  N".  J.  L. 
349,  1  Atl.  465,  54  Am.  Rep.  170. 

Oregon. —  Gee  v.  Culver,  13  Oreg.  598,  11 
Pac.  302. 

West  Virginia. — Vinal     Core,  18  W.  Va.  1. 

Defendant  may  show,  in  mitigation  of  dam- 
ages, that  after  the  prosecution  by  him  plain- 
tiff's character  was  bad  on  subjects  uncon- 
nected with  the  felony  for  which  he  was  pros- 
ecuted.    Bostick  V.  Rutherford,  11  N.  C.  83. 

79.  Hiersche  v.  Scott,  (Nebr.  1901)  95 
:N'.  W.  494. 

80.  Johnson  v.  McDaniel,  5  Ohio  S.  &  C. 
PI.  Dec.  717,  7  Ohio  N.  P.  467.  See  also 
Shannon  v.  Sims,  (Ala.  1906)  40  So.  574. 

Irrelevant  evidence. —  Evidence  that  plain- 


tiff had  committed  a  different  theft  (Patter- 
son V.  Garlock,  39  Mich.  447 )  ;  that  the  crim- 
inal prosecution  was  dismissed  at  the  in- 
stance of  defendant,  without  the  knowledge 
of  plaintiff  (Owens  v.  Owens,  81  Md.  518,  32 
Atl.  247 )  ;  that  plaintiff  had  instituted  a  sim- 
ilar complaint  against  him  (Bliss  v.  Franklin, 
13  Allen  (Mass.)  244)  ;  and  the  record  of  an 
action  of  replevin  for  the  same  property, 
which  was  alleged  to  have  been  stolen  to  show 
former  recovery  (Schofield  t\  Ferrers,  47  Pa. 
St.  194,  86  Am.  Dec.  532),  is  irrelevant,  and  is 
not  admissible  in  mitigation  of  damages.  And 
so,  in  an  action  for  malicious  prosecution  on 
a  charge  that  plaintiff  had  embezzled  goods 
from  defendant's  store,  which  plaintiff  had 
been  authorized  to  sell,  evidence  that  plain- 
tiff had  taken  land  at  a  price  greatly  above 
its  real  value,  in  exchange  for  the  store,  is 
not  admissible  in  mitigation  of  damages. 
Wheeler  v.  Hanson,  161  Mass.  370,  37  N.  E. 
382,  42  Am.  St.  Rep.  408.  Nor  is  the  fact 
that  plaintiff  might,  in  the  criminal  pro- 
ceeding, have  shortened  his  imprisonment  by 
availing  himself  of  a  preliminary  examina- 
tion, admissible  in  mitigation  of  damages, 
unless  there  is  affirmative  proof  that  his 
motive  in  waiving  examination  and  exposing 
himself  to  continued  imprisonment  was  to  en- 
hance damages.    King  r.  Colvin,  11  R.  I.  582. 

81.  Forrest  v.  Collier,  20  Ala.  175,  56  Am. 
Dec.  190;  White  v.  Wyley,  17  Ala.  167. 

In  an  action  by  a  firm  for  wrongful  attach- 
ment, evidence  that  such  firm  was  insolvent 
at  the  date  of  the  attachment  is  admissible. 
Donnell  v.  Jones,  13  Ala.  490,  48  Am.  Dec.  59. 

82.  Georgia. —  Shores  v.  Brooks,  81  Ga. 
468,  8  S.  E.  429,  12  Am.  St.  Rep.  332. 

Michigan. —  Fletcher  v.  Chicago,  etc.,  R. 
Co.,  109  Mich.  363,  67  N.  W.  330. 

Nev)  York. —  Brown  v.  McBride,  24  Misc. 
235,  52  N.  Y.  Suppl.  620. 

l^orth  Dakota. —  Kolka  v.  Jones,  6  N.  D. 
461,  71  N.  W.  558,  66  Am.  St.  Rep.  615. 

Ohio. — Johnson  v.  McDaniel,  5  Ohio  S.  &  C. 
PI.  Dec.  717,  7  Ohio  N.  P.  467.  In  White  v. 
Tucker,  16  Ohio  St.  468,  it  was  held  that 
defendant  might  show,  on  the  question  of 
mitigation  of  damages,  that  he  went  before 
the  magistrate,  and  after  he  had  related  to 
him  all  the  facts  and  circumstances  of  the 
case,  and  before  making  the  affidavit,  the 
magistrate  told  him  that,  if  the  statement 
was  true,  the  accused  was  guilty  of  the  crime 
charged,  and  that  it  was  upon  this  assurance 
that  the  affidavit  was  made  and  the  prosecu- 
tion instituted. 

83.  Ellis  v.  Hampton,  123  N.  C.  194,  31 
S.  E.  473.    See  supra,  IX,  C. 
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circumstances  may  be  received,^*  but  not  of  his  social  position, or  of  his  influ- 
ence in  the  communitj.^^  The  condition  of  plaintiff's  family  is  not  to  be  shown 
for  the  purpose  of  affecting  the  amount  of  general  damages.^^  Circumstances  of 
personal  insult,  indignity,  outrage,  humiliation,  or  discomfort  are  properly  shown 
to  aggravate  damage.^^ 

XV.  TRIAL.S9 

A.  Conduct  of  Trial.  The  usual  rules  as  to  order  of  proof,^^  examination  of 
witnesses,^^  notice  to  produce,^^  the  necessity  of  taking  exceptions,^^  and  addresses 
of  counsel  to  the  jury    and  the  giving  of  instructions.'*^ 

B.  Province  of  Court  and  Jury — l.  In  General.  It  is  the  province  and 
duty  of  the  court  to  determine  the  preliminary  question  whetlier  there  is  any 
evidence  sufficient  to  justify  the  submission  of  the  case  to  the  jury.^^  When  that 
question  has  been  resolved  for  plaintiff  the  trial  judge  should  properly  instruct 
the  jury,^^  in  which  case  it  is  for  the  jury  in  accordance  with  such  instructions  to 
determine  the  credibility  of  witnesses,^^  the  sufficiency  of  evidence,^^  the  conflict 
in  testimony,^  and,  if  its  finding  be  for  plaintiff,  the  extent  of  his  damages.'^  If 
the  question  be  resolved  for  defendant,  it  is  the  duty  of  the  judge  to  direct  a 
verdict  or  otherwise  render  judgment  for  him.^ 


84.  Sexson  v.  Hoover,  1  Ind.  App.  65,  27 
N.  E.  105;  Peck  v.  Small,  35  Minn.  465,  29 
N.  W.  69 ;  Renfro  f.  Prior,  22  Mo.  App.  403 ; 
Winn  V.  Peckham,  42  Wis.  493. 

Under  Ga.  Code,  §  2986,  which  provides  that 
"  recovery  shall  not  be  confined  to  actual 
damages  .  .  .  but  shall  be  regulated  by  the 
circumstances  of  the  case,"  evidence  of  pecu- 
niary circumstances  of  defendant  is  admis- 
sible. Coleman  v.  Allen,  79  Ga.  637,  5  S.  E. 
204,  11  Am.  St.  Eep.  449. 

85.  Renfro  v.  Prior,  22  Mo.  App.  403.  But 
see  Flam  v.  Lee,  116  Iowa  289,  90  N.  W.  70, 
93  Am.  St.  Rep.  242 ;  Eihlert  v.  Gommoll,  23 
Ohio  Cir.  Ct.  586. 

86.  Peck  V.  Small,  35  Minn.  465,  29  N.  W. 
69. 

87.  Reisan  v.  Mott,  42  Minn.  49,  43  N.  W. 
691,  18  Am.  St.  Rep.  489. 

88.  Iowa.—  Flam  v.  Lee,  116  Iowa  289,  90 
N.  W.  70,  93  Am.  St.  Rep.  242. 

Kansas. — Drumm  v.  Cessnum,  61  Kan.  467, 
59  Pac.  1078. 

Louisiana. — Driggs  v.  Morgan,  10  Rob.  119. 

Nebraska. —  Stoecker  v.  Nathanson,  5  Nebr. 
(Unoff.)  435,  98  N.  W.  1061,  70  L.  R.  A.  667. 

New  York. —  Nicholson  v.  Sternberg,  61 
N.  Y.  App.  Div.  51,  70  N.  Y.  Suppl.  212. 

Ohio. — Johnson  v.  McDaniel,  5  Ohio  S.  &  C. 
PI.  Dec.  717,  7  Ohio  N.  P.  467. 

Contra.— Zebley  v.  Storey,  117  Pa.  St.  478, 
12  Atl.  569. 

89.  Trial  generally  see  Trial. 

90.  Cunningham  v.  Moreno,  (Ariz.  1905) 
80  Pac.  327,  holding  that  it  was  not  error  to 
permit  plaintiff  to  show  damages  until  she 
had  shown  some  want  of  probable  cause;  the 
order  of  proof  being  within  the  discretion  of 
the  trial  court. 

91.  Colter  ?;.  McPherson,  12  Ont.  Pr.  630. 
Plaintiff  may  proceed  to  examine  witnesses 

without  first  producing  the  affidavits  on 
which  the  warrant  on  which  the  arrest  was 
made  Avas  issued  by  a  magistrate;  and  the 
court  is  not  bound  to  arrest  the  examination 
in  limine  until  the  production  of  the  affida- 
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vits,  without  reference  to  the  relevancy  or 
competency  of  the  testimony.  Stevens  V. 
Lacour,  10  Barb.  (N.  Y.)  62. 

Papers  sent  with  jury. —  The  information 
made  by  defendant  upon  which  plaintiff  was 
arrested  may  be  sent  out  with  the  jury.  Sei- 
bert  V.  Price,  5  Watts  &  S.  (Pa.)  438,  40 
Am.  Dec.  525. 

92.  Wilson  v.  Gilmour,  5  U.  C.  Q.  B.  212. 

93.  Jones  v.  Duff,  5  U.  C.  Q.  B.  143. 

94.  Alexander  v.  Reid,  44  S.  W.  211,  19 
Ky.  L.  Rep.  1636,  holding  that  it  was  error 
to  permit  the  attorney  in  his  statement  to- 
the  jury  to  read  the  indictment  as  evidence. 

Opening  and  closing. —  The  plea  of  probable 
cause  imposes  the  burden  of  proof,  in  the 
first  instance,  on  defendant,  who  thereby  as- 
sumes the  affirmative  and  his  counsel  has  the 
right  to  conclude  the  argument  to  the  jury. 
Brown  v.  Morris,  3  Bush  (Ky.)  81. 

95.  See  infra,  XV,  C. 

96.  Hurd  v.  Shaw,  20  111.  354;  Coleman  v. 
Hibernia  Ins.  Co.,  36  La,  Ann,  92 ;  Barrett 
V.  Chouteau,  94  Mo,  13,  6  S,  W.  215;  Porter 
V.  Martyn,  (Tex.  Civ.  App.  1895)  32  S.  W. 
731. 

It  must  construe  the  record  showing  the 
prosecution  and  its  termination.  Steed  v. 
Knowles,  79  Ala,  446;  Archibald  v.  McLaren, 
21  Can.  Sup,  Ct.  588. 

97.  See  infra,  XV,  C. 

98.  See  infra,  p.  108  note  16. 

99.  Anderson  v.  Callaway,  2  Houst.  (Del.) 
324;  Hall  v.  Kehoe,  5  Silv.  Sup.  (N,Y,)  129, 
8  N,  Y.  Suppl,  176;  Kline  v.  Shuler,  30 
N,  C.  484,  49  Am.  Dec.  402. 

1.  Robbins  v.  Robbins,  133  K  Y,  597,  30 
N.  E.  977  [affirming  15  N,  Y.  Suppl,  215]; 
Collins  V.  Manning,  1  N.  Y.  St,  193. 

2.  Chapman  v.  Dodd,  10  Minn.  350. 

3.  See  infra,  XV,  B,  5. 

Where  the  evidence  is  of  such  a  persuasive 
and  conclusive  character,  on  the  one  side, 
that  it  would  be  utterly  unreasonable  or  un- 
just for  the  jury  either  from  prejudice  or 
passion,  or  from  misconception  of  the  case, 
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2.  Probable  Cause  —  a.  In  General.  The  question  of  probable  cause  is  an 
anomalous  one.'^  in  nature  or  logic  it  is  a  question  of  fact ;  ^  at  the  common  law 
it  was  determined  by  the  court  alone.^  In  England  the  conduct  of  the  reasonable 
man  appears  to  be,  and  according  to  the  letter  of  the  law  nnist  be  left  to  the 
judge,  but  is  in  fact  left  to  the  jury."^  In  America  it  is  universally  regarded  as  a 
mixed  question  of  law  and  fact.^ 


to  render  a  verdict  contrary  to  the  whole 
law  and  the  whole  evidence  in  the  case,  the 
court  ought  to  have  the  courage  to  perform 
its  duty,  and  go  where  the  law  leads.  Miller 
V.  Chicago,  etc.,  R.  Co.,  41  Fed.  898. 

4.  California. —  Grant  v.  Moore,  29  Cal. 
€44. 

Maine. —  Speck  v.  Judson,  63  Me.  207. 

Massachusetts.  —  Kidder  v.  Parkhurst,  .3 
Allen  393;  Stone  v.  Crocker,  24  Pick.  81. 

Minnesota. —  Burton  v.  St.  Paul,  etc.,  R. 
Co.,  33  Minn.  189,  22  N.  W.  300;  Cole  v. 
Curtis,  16  Minn.  182. 

New  York. —  Thaule  v.  Krekeler,  81  N.  Y. 
428. 

Ohio. —  Ash  V.  Marlow,  20  Ohio  119. 

United  States. —  Stewart  v.  Sonneborn,  98 
U.  S.  187,  25  L.  ed.  116. 

England. —  Hicks  v.  Faulkner,  8  Q.  B.  D. 
167,  46  J.  P.  420,  51  L.  J.  Q.  B.  268,  46  L.  T. 
Rep.  N.  S.  127,  30  Wkly.  Rep.  545  (per 
Hawkins,  J.)  ;  Panton  v.  Williams,  2  Q.  B. 
169,  1  G.  &  D.  504,  10  L.  J.  Exch.  545,  42 
E.  C.  L.  622.  -See  also  lister  v.  Perryman, 
L.  R.  4  H.  L.  521,  39  L.  J.  Exch.  177,  23 
L.  T.  Rep.  N.  S.  269,  19  Wkly.  Rep.  9. 

Mr.  Pollock  presents  this  paradox :  "  That 
it  is  neither  a  question  of  law  nor  of  fact." 
Pollock  Torts  *p.  192. 

5.  According  to  the  Scotch  law  this  ques- 
tion is  for  the  jury.  Lister  v.  Perryman 
L.  R.  4  H.  L.  521,  39  L.  J.  Exch.  177,  23 
L.  T.  Rep.  N.  S.  269,  19  Wkly.  Rep.  9. 

6.  Blachford  v.  Dod,  2  B.  &  Ad.  179,  0 
L.  J.  K.  B.  O.  S.  196,  22  E.  C.  L.  83;  Williams 
V.  Taylor,  6  Bing.  183,  7  L.  J.  C.  P.  O.  S. 
250,  3  M.  &  P.  350,  31  Rev.  Rep.  379,  19 
E.  C.  L.  90;  Eagar  v.  De  Yott,  5  C.  &  P.  4, 
24  E.  C.  L.  424;  Pain  i\  Rochester,  Cro.  Eliz. 
871;  Golding  v.  Crowle,  Say.  1.  But  see 
Beckwith  v.  Philby,  6  B.  &  C  635,  9  D.  &  R. 
487,  5  L.  J.  M.  C.  0.  S.  132,  13  E.  C.  L.  287; 
Davis  V.  Russell,  5  Bing.  354,  7  L.  J.  M.  C. 
O.  S.  52,  2  M.  &  P.  590,  30  Rev.  Rep.  637, 
15  E.  C.  L.  618. 

7.  Lister  v.  Perryman,  L.  R.  4  H.  L.  521, 
39  L.  J.  Exch.  177,  23  L.  T.  Rep.  N.  S.  269, 
19  Wkly.  Rep.  9 ;  Abrath  r.  North  Eastern  R. 
Co.,  11  Q.  B.  D.  79;  Hicks  v.  Faulkner,  8 
Q.  B.  D.  167,  46  J.  P.  420,  51  L.  J.  Q.  B.  268, 
46  L.  T.  Rep.  N.  S.  127,  30  Wkly.  Rep.  545; 
Haddrick  v.  Heslop,  12  Q.  B.  267,  12  Jur. 
600,  17  L.  J.  Q.  B.  313,  64  E.  C.  L.  267; 
Turner  v.  Ambler,  10  Q.  B.  252,  6  Jur.  346,  16 
L.  J.  Q.  B.  158,  59  E.  C.  L.  252;  Douglas 
V.  Corbett,  6  E.  &  B.  511,  2  Jur.  N.  S.  1247, 
88  E.  C.  L.  oil;  Piggott  Torts  278. 

In  the  early  stages  of  the  English  law, 
there  can  be  no  doubt  that  the  question  of 
reasonable  cause  was  one  of  law,  for  the 
court.     Mr.   Stephen    (Stephen  Mai.  Pros. 


(1888)  *p.  57),  after  an  exhaustive  review 
of  the  English  cases,  concludes  that  this 
"  acknowledged  rule  has  been  gradually  af- 
fected by  successive  judicial  decisions,  until 
the  practical  burden  of  deciding  whether  or 
not  the  plaintih  has  shown  a  want  of  reason- 
able cause  has  been,  in  effect,  transferred  to 
the  jury."  See  also  Panton  v.  Williams,  2 
Q.  B.  169,  1  G.  &  B.  504,  10  L.  J.  Exch.  545, 
42  E.  C.  L.  622 ;  McDonald  v.  Rooke,  2  Bing. 
N.  Cas.  217,  1  Hodges  314,  5  L.  J.  C.  P.  9, 
2  Scott  359.  29  E.  C.  L.  508. 

8.  Arkansas. —  Chrisman  i:  Carney,  33 
Ark.  316. 

California. —  Potter  v.  Scale,  8  Cal.  217. 

Delaware. —  Wells  v.  Parsons,  3  Harr.  505. 

Distript  of  Columbia. —  Staples  v.  Johnson, 
25  App.  Cas.  155;  Coleman  v.  Heurich,  2 
Mackey  189. 

Florida. —  Lewton  v.  Hower,  35  Fla.  58,  16 
So.  616. 

Georgia. —  Pomeroy  v.  Golly,  Ga.  Dec.  26. 

/Z/inois.— Angeio  v.  Faul,  85  111.  106 ;  Israel 
V.  Brooks,  23  111.  575 ;  Wade  v.  Walden,  23 
111.  425. 

Indiana. —  Lytton  v.  Baird,  95  Ind.  349. 

Iowa. —  Johnson  v.  Miller,  63  Iowa  529,  17 
N.  W.  34,  50  Am.  Rep.  758 ;  Center  v.  Spring, 
2  Iowa  393. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Watson, 
37  Kan.  773,  15  Pac.  877;  Bell  v.  Matthews, 
37  Kan.  686,  16  Pac.  97. 

Louisiana. —  Sandoz  V.  Veazie,  106  La.  202, 
30  So.  767;  Burkett  v.  Lanata,  15  La.  Ann. 
337. 

Maine. —  Ulmer  v.  Leland,  1  Me.  135,  10 
Am.  Dec.  48. 

Maryland. —  Thelin  v.  Dorsey,  59  Md.  539; 
Medcalfe  v.  Brooklyn  L.  Ins.  Co.,  45  Md. 
198. 

Massachusetts. —  Stone  v.  Crocker,  24  Pick. 
81. 

Mississippi. —  Whitfield  v.  Westbrook,  40 
Miss.  311;  Greenwade  v.  Mills,  31  Miss.  464-, 

Missouri. —  Moody  v.  Dev^tsch,  85  Mo.  237; 
Hill  V.  Palm,  38  Mo.  13;  Meysenberg  v.  En- 
gelke,  18  Mo.  App.  346. 

New  York. —  Besson  v.  Southard,  10  N.  Y. 
236;  Bulkeley  v.  Keteltas,  6  N.  Y.  384;  Hall 
V.  Suydam,  6  Barb.  83;  Waldheim  v.  Sichel, 
1  Hilt.  45;  Pangburn  v.  Bull,  1  Wend. 
345. 

North  Carolina. —  Beale  v.  Roberson,  29 
N.  C.  280;  Plummer  v.  Gheen,  10  N.  C.  66, 
14  Am.  Dec.  572;  Legget  v.  Blount,  4  N.  C. 
560,  7  Am.  Dec.  702. 

Ohio.— Ash  V.  Marlow,  20  Ohio  119. 

Pennsylvania. —  Leahey  v.  March,  155  Pa. 
St.  458,  26  Atl.  701:  Walbridge  v.  Prudcn, 
102  Pa.  St.  1;  Travis  v.  Smith,  1  Pa.  St.  234, 
44  Am.  Dec.  125;  Weinberger  v.  Shelly,  6 
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b.  Where  Facts  Undisputed.  Primarily  ^  what  constitutes  probable  cause  is  a 
question  of  judicial  opinion.^^    What  facts/^  and  whether  all  or  sufficient  ^'^  undis- 


Watts  &  S.  336;  Le  Maistre  y.  Hunter, 
Brightly  494. 

South  Carolina. —  Caldwell  v.  Bennett,  22 
S.  C.  1 ;  Horn  v.  Boon,  3  Strobh.  307 ;  Paris 
V.  Waddell,  1  McMull.  353;  Nash  v.  Orr,  3 
Brev.  94,  5  Am.  Dec.  547. 

Tennessee. —  Cooper  v.  Flemming,  (1904) 
84  S.  W.  801;  Dodge  v.  Brittain,  Meigs  84; 
Williams  v.  Norwood,  2  Yerg.  329. 

Texas. —  Landa  v.  Obert,  45  Tex.  539.  In 
Heldt  V.  Webster,  60  Tex.  207,  it  is  held  that 
the  want  of  probable  cause  is  a  question  of 
fact  for  the  jury. 

Vermont.—  French  v.  Smith,  4  Vt.  363,  24 
Am.  Dec.  616. 

West  Virginia. — Moats  v.  Rymer,  18  W.  Va. 
642,  41  Am.  Rep.  703;  Vinal  v.  Core,  18 
W.  Va.  1. 

United  States. —  Munns  v.  De  Nemours,  17 
Fed.  Cas.  No.  9,926,  3  Wash.  31;  Murray  v. 
McLane,  17  Fed.  Cas.  No.  9,964. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  161. 

9.  Emerson  v.  Skaggs,  52  Cal.  246;  Mc- 
Nulty  V.  Walker,  64  Miss.  198,  1  So.  55; 
Bacon  v.  Townsend,  2  Edm.  Sel.  Cas.  (N.  Y.) 
120. 

It  is  error  to  leave  to  the  jury  to  deter- 
mine whether  the  facts  proved  do  or  do  not 
establish  the  want  of  probable  cause.  Emer- 
son V.  Skaggs,  52  Cal.  246. 

The  legal  effect  of  evidence  offered  to  show 
probable  cause  is  for  the  court,  but  the  court 
cannot  determine  the  question  as  a  matter  of 
law  unless  the  facts,  when  taken  as  true,  are 
insufficient  to  make  out  a  case.  Boogher  v. 
Hough,  99  Mo.  183,  12  S.  W.  524. 

Where  by  plaintiff's  own  evidence  probable 
cause  has  been  shown,  it  is  the  duty  of  the 
court  to  decide  that  plaintiff  cannot  recover. 
Scott  V.  Dewey,  23  Pa.  Super.  Ct.  396. 

10.  California. —  Lacey  v.  Porter,  103  Cal. 
597,  37  Pac.  635;  Ball  v.  Rawles,  93  Cal. 
222,  28  Pac.  937,  27  Am.  St.  Rep.  174;  Grant 
17.  Moore,  29  Cal.  644. 

Illinois. —  Jacks  v.  Stimpson,  13  111.  701. 
Indiana. —  Pennsylvania  Co.  v.  Weddle,  100 
Ind.  138. 

Kansas. —  Bell  v.  Keepers,  37  Kan.  64,  14 
Pac.  542. 

Kentucky. — Lancaster  v.  Langston,  36  S.  W. 
521,  18  Ky.  L.  Rep.  299. 

Maine. —  Page  v.  Cushing,  38  Me.  523. 

Massachusetts. —  Good  v.  French,  115  Mass. 
201;  Kidder  v.  Parkhurst,  3  Allen  393;  Stone 
V.  Crocker,  24  Pick.  81. 

Minnesota. — Smith  v.  Munch,  65  Minn.  256, 
68  N.  W.  19 ;  Burton  v.  St.  Paul,  etc.,  R.  Co., 
33  Minn.  189,  22  N.  W.  300. 

Mississippi. —  McNulty  v.  Walker,  64  Miss. 
198,  1  So.  55. 

New  York. —  Von  Latham  v.  Libby,  38 
Barb.  339;  Carpenter  i;.  Shelden,  5  Sandf.  77; 
Masten  v.  Deyo,  2  Wend.  424. 

North  Carolina.  —  Bradley  v.  Morris,  44 
N.  C.  395 ;  Vickers  v.  Logan,  44  N.  C.  393. 
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Pennsylvania.  —  Scott  v.  Dewey,  23  Pa. 
Super.  Ct.  396. 

Houth  Carolina. —  Lipford  v.  McCoUum,  1 
Hill  82. 

Texas. —  Landa  v.  Obert,  45  Tex.  539. 

Vermont. —  Driggs  v.  Burton,  44  Vt.  124. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  161. 

It  is  a  question  of  law  on  the  evidence. — 
Burkett  v.  Lanata,  15  La.  Ann.  337;  Kidder 
V.  Parkhurst,  3  Allen  (Mass.)  393;  Fletcher 
i\  Chicago,  etc.,  R.  Co.,  109  Mich.  363,  67 
N.  W.  330;  Turner  v.  O'Brien,  5  Nebr.  542 
(mere  conversion  of  property  is  not  larceny)  ; 
Farrell  v.  Friedlander,  63  Hun  (N.  Y.)  254, 
18  N.  Y.  Suppl.  215;  Tomlinson  v.  Warner,  9 
Ohio  103. 

Proof  that  the  jury  entertained  doubts,  or 

deliberated  as  to  the  guilt  of  the  accused 
after  the  case  was  concluded,  is  proof  of  prob- 
able cause.  Grant  v.  Deuel,  3  Rob.  (La.)  17> 
38  Am.  Dec.  228. 

11.  California.— BslW  v.  Rawles,  93  Cal. 
222,  28  Pac.  937,  27  Am.  St.  Rep.  174. 

District  of  Columbia. —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  556. 

Illinois. —  Cleveland,  etc.,  R.  Co.  v.  Jenkins,, 
75  111.  App.  17. 

Indiana. —  Tavlor  v.  Baltimore,  etc.,  R.  Co.,, 
18  Ind.  App.  092,  48  N.  W.  1044. 

Kansas. — Drumm  v.  Cessnum,  58  Kan.  331, 
49  Pac.  78. 

Kentucky. —  Metropolitan  L.  Ins.  Co.  v.. 
Miller,  114  Ky.  754,  71  S.  W.  921,  24  Ky.  L. 
Rep.  1561 ;  Ahrens,  etc.,  Mfg.  Co.  v.  Hoeher, 
106  Ky.  692,  51  S.  W.  194,  21  Ky.  L.  Rep.. 
299;  Lancaster  v.  McKay,  103  Ky.  616,  45 
S.  W.  887;  Provident  Sav.  L.  Assur.  Soc.  v. 
Johnson,  72  S.  W.  754,  24  Ky.  L.  Rep.  1902  j 
O'Daniel  v.  Smith,  66  S.  W.  284,  23  Ky.  L. 
Rep.  1822 ;  Moore  v.  Large,  46  S.  W.  508,  20 
Ky.  L.  Rep.  409. 

Michigan. —  Rankin  v.  Crane,  104  Mich.  6, 
61  N.  W.  1007. 

Minnesota. —  Smith  v.  Munch,  65  Minn.. 
256,  68  N.  W.  19. 

Nebraska.  —  Clark  v.  Folkers,  1  Nebr. 
(Unoff.)  96,  95  N.  W.  328. 

North  Carolina. — Jones  v.  Wilmington,  etc.^ 
R.  Co.,  125  N.  C.  227,  34  S.  E.  398. 

North  Dakota. —  Kolka  v.  Jones,  6  N.  D. 
461,  71  N.  W.  558,  66  Am.  St.  Rep.  615. 

Oregon. —  Hess  v.  Oregon  German  Baking- 
Co.,  31  Oreg.  503,  49  Pac.  803. 

Pennsylvania. —  Replogle  v.  Frothingham„ 
16  Pa.  Super.  Ct.  374. 

United  States. — Sanders  v.  Palmer,  55  Fed. 
217,  5  C.  C.  A.  77. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  161. 

12.  Atchison,  etc.,  R.  Co.  v.  Smith,  60  Kan. 
4,  55  Pac.  272 ;  Turney  V.  Taylor,  8  Kan.  App. 
593,  56  Pac.  137;  Boyd  v.  Mendenhall,  53 
Minn.  274,  55  N.  W.  45;  Burton  v.  St.  Paul, 
etc.,  R.  Co.,  33  Minn.  189,  22  N.  W.  300; 
Figg  V.  Hanger,  4  Nebr.   (Unoff.)    792,  9d 
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puted  facts, constitute  probable  cause  is  therefore  determined  exclusively  by  the 
court.^* 

c.  Where  Facts  Disputed.   The  general  rule  is  that  where  there  is  a  substantial 
dispute  as  to  what  the  facts  are,  it  is  for  the  jury  to  determine  what  the  truth  is 
and  whether  the  circumstances  relied  on  as  a  charge  or  justification  are  sufficiently 


N.  W.  658;  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102. 

13.  California. —  Seabridge  v.  McAdam,  108 
Cal.  345,  41  Pac.  409. 

District  of  Columhia. —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  556. 

Kayisas. —  Atchison,  etc.,  R.  Co.  v.  Smith, 
60  Kan.  4,  55  Pac,  272;  Turney  r.  Taylor,  8 
Kan.  App.  593,  56  Pac.  137. 

Kentucky. —  Lancaster  v.  McKay,  103  Kv. 
616,  45  S.  W.  887. 

Massachusetts.  —  Kidder  v.  Parkhurst,  3 
Allen  393;  Stone  v.  Crocker,  24  Pick.  81. 

Michigan. —  Rogers  v.  Olds,  117  Mich.  308, 
75  N.  W.  933. 

Nebraska. —  Maynard  r.  Sigman,  65  Nebr. 
590,  91  N.  W.  576. 

XeiD  Jersey. — Toth  v.  Greisen,  (Sup.  1902) 
51  Atl.  927;  Strieker  v.  Pennsylvania  R.  Co., 
60  N.  J.  L.  230,  37  Atl.  770;  Bell  v.  Atlantic 
City  R.  Co.,  58  N.  J.  L.  227,  33  Atl.  211. 

New  York. —  Fetzer  v.  Burlew,  114  N.  Y. 
App.  Div.  650,  99  N.  Y.  Suppl.  1100;  Francis 
V.  Tilyou,  26  N.  Y.  App.  Div.  340,  49  N.  Y. 
SuppU  799;  Palmer  v.  Palmer,  8  N.  Y.  App. 
Div.  331,  40  N.  Y.  Suppl.  829;  O'Dell  v.  Hat- 
field, 40  Misc.  13,  81  N.  Y.  Suppl.  158;  Gor- 
ton V.  De  Angelis,  0  Wend.  418. 

North  Carolina. — Moore  v.  Statesville  First 
Nat.  Bank,  140  N.  C.  293,  52  S.  E.  944. 

North  Dakota. —  Kolka  r.  Jones,  6  N.  D. 
461,  71  N.  W.  558,  06  Am.  St.  Rep.  615. 

Pennsylvania. —  Huckestein  f.  New  York 
L.  Ins.  Co.,  205  Pa.  St.  27,  54  Atl.  461;  Gyles 
V.  Jefferis,  5  Pa.  Dist.  129. 

South  Dakota. —  Krause  v.  Bishop,  18  S.  D. 
298,  100  N.  W.  434. 

United  States. —  Staunton  r.  Goshorn,  94 
Fed.  52,  36  C,  C.  A.  75. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  161. 

14.  California. —  Davis  v.  Pacific  Tel.,  etc., 
Co.,  (1899)  57  Pac.  764;  Seabridge  v.  Mc- 
Adam, 108  Cal.  345,  41  Pac.  409;  Smith  v. 
Liverpool,  etc.,  Ins.  Co.,  107  Cal.  432,  40  Pac. 
540;  Fulton  r.  Onesti,  66  Cal.  575,  6  Pac. 
491;  Eastin  v.  Stockton  Bank,  66  Cal.  123,  4 
Pac.  1106,  56  Am.  Rep.  77;  Harkrader  v. 
Moore,  44  Cal.  144. 

Colorado. —  Clement  r.  Major,  8  Colo.  App. 
86,  44  Pac.  776. 

District  of  Columhia. — Coleman  v.  Heurich, 
2  Mackey  189. 

//rinors  —  Angelo  v.  Faul,  85  111.  106. 

loica. —  Knapp  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  532,  85  N.  W.  769;  Erb  v.  German- 
American  Ins.  Co.,  112  Iowa  357,  83  N,  W. 
1053. 

Kansas. —  Parli  v.  Reed,  30  Kan.  534,  2 
Pac.  635. 

Maine. —  Cooper  v.  Waldron,  50  Me.  80; 
Marks  v.  Gray,  42  Me.  86;  Taylor  v.  Godfrey, 


36  Me.  525;  Stevens  v.  Fassett,  27  Me.  266,* 
Varrell  v.  Holmes,  4  Me.  168. 

Massachusetts. —  Cloon  v.  Gerry,  13  Gray 
201 ;  Hemmenway  v.  Woods,  1  Pick.  524. 

Minnesota. —  Gilbertson  v.  Fuller,  40  Minn. 
413,  42  N.  W.  203;  Moore  v.  Northern  Pac. 
R.  Co.,  37  Minn.  147,  33  N.  W.  334;  Cole  v. 
Curtis,  16  Minn.  182. 

Neio  York. —  Besson  v.  Southard,  10  N.  Y. 
236;  Waldheim  v.  Sichel,  1  Hilt.  45;  Gordon 
V.  Upham,  4  E.  D.  Smith  9;  Bobbins  v.  Rob- 
bins,  15  N.  Y.  Suppl.  215  [affirmed  in  133 
N.  Y.  597,  30  N.  E,  977].  Compare  Heyne 
V.  Blair,  3  Tliomps.  &  C.  263  [reversed  in  62 
N.  Y.  19]  ;  Fagnan  v.  Knox,  40  N.  Y.  Super. 
Ct.  41  [reversed  in  66  N.  Y.  525]. 

Pennsylvania. — Gyles  r.  Jefferis,  5  Pa.  Dist. 
129;  Cropley  v.  Givin,  30  Leg.  Int.  160. 

Canada. —  Donnelly  v.  Bawden,  40  U.  C. 
Q.  B.  611. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  161. 

If  the  evidence  is  such  that  a  reasonable 

man  would  think  a  person  guilty  of  a  felony 
which  has  been  proved  to  have  been  com- 
mitted, probable  cause  is  established.  Mol- 
lov  V.  Long  Island  R.  Co.,  59  Hun  (N.  Y.) 
424,  13  N.  Y.  Suppl.  382  [affirmed  in  137 
N.  Y.  629,  33  N.  E.  745]. 

When  the  facts  are  undisputed,  or  when 
they  fail  to  show  a  want  of  probable  cause, 
a  question  of  law  arises  which  comes  within 
the  province  of  the  court  to  decide.  Fagnan 
V.  Knox,  40  N.  Y.  Super.  Ct.  41. 

A  seeming  exception  to  this  rule  may  grow 
out  of  the  nature  of  the  evidence,  as  when 
defendant's  belief  of  the  facts  which  are  re- 
lied on  by  plaintiff  to  prove  want  of  prob- 
able cause  is  a  question  involved.  What  that 
belief  was  is  always  a  question  for  the  jury. 
Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L.  ed. 
116.  See  also  Seibert  v.  Price,  5  Watts  &  S. 
(Pa.)  438,  40  Am.  Dec.  525.  And  although, 
in  an  action  for  malicious  prosecution,  the 
burden  is  on  plaintiff  to  prove  a  want  of 
probable  cause  for  the  prosecution,  and  al- 
though the  evidence  be  uncontradicted,  yet 
if  the  facts  proved  are  capable  of  diflferent 
inferences,  it  is  for  a  jury  to  determine  what, 
under  the  circumstances,  would  be  the  belief 
and  action  of  men  of  ordinary  prudence. 
Heyne  v.  Blair,  62  N.  Y.  19  [reversing  3 
Thomps.  &  C.  263]. 

15.  Illinois.— J.3i^her  v.  Littell,  202  111. 
551,  67  N.  E,  372;  McBean  v.  Ritchie,  18  111. 
114;  Davis  r.  Baker,  88  111.  App.  251. 

Kansas. —  Markley  v.  Kirby,  6  Kan.  App. 
494,  50  Pac.  953. 

Maryland.—  Torsch  v.  Dell,  88  Md.  459,  41 
Atl.  903. 

Minnesota. —  Olson  V.  Tvete,  46  Minn.  225, 
48  N.  W.  914. 
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established/^  and  for  the  court  to  decide  whether  they  amount  to  probable  cause.^^ 


Missouri. —  Stubbs  v.  Mulholland,  168  Mo. 
47,  67  S.  W.  650. 

Rhode  Island.— ¥ox  v.  Smith,  26  R.  I.  1, 
57  Atl.  932. 

United  States. —  L.  Bucki,  etc.,  Lumber  Co. 
v.  Atlantic  Lumber  Co.,  121  Fed.  233,  57 
C.  C.  A.  469. 

Canada.— Smith  v.  Chep,  6  U.  C.  Q.  B. 
O.  S.  213. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  161. 

But  see  Cheever  v.  Sweet,  151  Mass.  186,  23 
N.  E.  831,  where  palpably  and  clearly  the 
testimony  was  entitled  to  no  credit. 

If  there  is  room  for  difference  of  opinion 
among  reasonable  men  as  to  the  existence  of 
the  facts  alleged  as  a  cause  for  the  prosecu- 
tion, the  question  is  for  the  jury.  Johnston 
V.  Meaghr,  14  Utah  426,  47  Pac.  861. 

16.  Georgia. —  Anderson  v.  Keller,  67  Ga. 
58. 

Illinois. —  Young  v.  Lindstrom,  115  111. 
App.  239. 

loioa. —  Johnson  v.  Miller,  69  Iowa  562,  29 
N.  W.  743,  58  Am.  Rep.  231. 

Kansas. — Drumm  v.  Cessnum,  58  Kan.  331, 
49  Pac.  78. 

Kentucky. —  Provident  Sav.  L.  Assur.  Soc. 
V.  Johnson,  115  Ky.  84,  72  S.  W.  754,  24  Ky. 
L.  Rep.  1902;  Lancaster  v.  Langston,  36  S.  W. 
521,  18  Ky.  L.  Rep.  299. 

Maryland. —  Mc Williams  v.  Hoban,  42  Md. 
56. 

Massachusetts. —  Hemmenway  v.  Woods,  1 
Pick.  524.  See  also  Shattuck  v.  Simonds, 
191  Mass.  506,  78  N.  E.  122. 

Michigan. — McClay  v.  Hicks,  119  Mich.  65, 
77  N.  W.  636. 

Minnesota. —  Shafer  v.  Hertzig,  92  Minn. 
171,  99  N.  W.  796;  Fiola  v.  McDonald,  85 
Minn.  147,  88  N.  W.  431 ;  Burton  i\  St.  Paul, 
etc.,  R.  Co.,  33  Minn.  189,  22  N.  W.  300; 
Cole  V.  Curtis,  16  Minn.  182. 

Mississippi.  —  Whitfield  v.  Westbrook,  40 
Miss.  311. 

Nehraska. —  Turner  v.  O'Brien,  5  Nebr. 
542. 

Wew  York. —  Besson  v.  Southard,  10  IST.  Y. 
236;  Langley  f.  East  River  Gas  Co.,  41  N.  Y. 
App.  Div.  470,  58  N.  Y.  Suppl.  992;  Hall  v. 
Kehoe,  5  Silv.  Sup.  129,  8  N.  Y.  Suppl.  176; 
Collins  V.  Manning,  10  N.  Y.  Suppl.  658. 

North  Dakota. —  Kolka  v.  Jones,  6  N.  D. 
461,  71  N.  W.  558,  66  Am.  St.  Rep.  615. 

Pennsylvania. —  Bruff  v.  Kendrick,  21  Pa. 
Super.  Ct.  468. 

South  Dakota. —  Richardson  v.  Dybedahl, 
14  S.  D.  126,  84  N.  W.  486;  Jackson  v.  Bell, 
5  S.  D.  257,  58  N.  W.  671. 

Virginia. —  Boush  v.  Maryland  Fidelity, 
etc.,  Co.,  100  Va.  735,  42  S.  E.  877;  Crabtree 
V.  Horton,  4  Munf.  59. 

Wisconsin. —  Woodworth  v.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135. 

England. —  Hinton  v.  Heather,  15  L.  J. 
Exch.  39,  14  M.  &  W.  131. 

Canada. —  Erickson  v.  Brand,  14  Ont.  App. 
614.    But  see  Young  v.  Niehol,  9  Ont.  347. 
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See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  161. 

But  it  is  error  to  instruct  the  jury  that, 
"  if  the  facts  are  disputed  it  is  for  you  to 
determine  whether  or  not  there  was  probable 
cause."  Beihofer  v.  Loeffert,  159  Pa.  St. 
365,  28  Atl.  217. 

It  is  reversible  error  to  submit  to  the  jury, 
in  an  action  against  several  defendants,  a 
material  question  of  fact  as  to  probable  cause, 
of  which  there  is  evidence  as  to  one  of  the 
defendants  only.  Johnson  v.  Miller,  69  Iowa 
562,  29  N.  W.  743,  58  Am.  Rep.  231. 

When  a  question  of  fact  is  present  (Weaver 
V.  Page,  6  Cal.  681),  as  the  good  faith  of  de- 
fendant (Fine  v.  Navarre,  104  Mich.  93,  62 
N.  W.  142 ;  Foote  v.  Milbier,  1  Thomps.  &  C. 
(N.  Y.)  456,  46  How.  Pr.  38;  Plath  v.  Brauns- 
dorff,  40  Wis.  107 ) ,  or  when  there  is  con- 
flicting evidence  as  to  the  matter  insisted 
upon  as  constituting  probable  cause  or  the 
want  of  it,  and  the  facts  are  in  dispute 
(Cheever  v.  Sweet,  151  Mass.  186,  23  N.  E. 
831;  Kidder  v.  Parkhurst,  3  Allen  (Mass.) 
393;  Thompson  v.  Price,  100  Mich.  558,  59 
N.  W.  253;  Turner  v.  O'Brien,  5  Nebr.  542; 
Rhodes  v.  Brandt,  21  Hun  (N.  Y.)  1;  Lawyer 
V.  Loomis,  3  Thomps.  &  C.  (N.  Y.)  393; 
Foote  V.  Milbier,  1  Thomps.  &  C.  (N.  Y.) 
456,  46  How.  Pr.  38;  Fagnan  v.  Knox,  40 
N.  Y.  Super.  Ct.  41;  Thorp  v.  Carvalho,  14 
Misc.  (N.  Y.)  554,  36  N.  Y.  Suppl.  1;  Grout 
V.  Cottrell,  22  N.  Y.  Suppl.  336  [reversed  on 
other  grounds  in  143  N.  Y.  677,  38  N.  E. 
717]  ;  Brounstein  v.  Wile,  20  N.  Y.  Suppl. 
204;  Bobbins  v.  Robbins,  15  N.  Y.  Suppl.  215 
[affirmed  in  133  N.  Y.  597,  30  N.  E.  977]  ; 
Thurber  v.  Eastern  Bldg.,  etc.,  Assoc.,  118 
N.  C.  129,  24  S.  E.  730;  McDaniel  v.  Need- 
ham,  61  Tex.  269 ) ,  then  it  is  for  the  jury  to 
determine  what  the  facts  are. 

Weight  of  evidence  and  the  credibility  of 
witnesses  are  matters  within  the  exclusive 
province  of  the  jury.  Turner  v.  O'Brien,  5 
Nebr.  542. 

17.  Alalama. —  Ewing  v.  Sanford,  19  Ala. 
605. 

California. —  Ball  v.  Rawles,  93  Cal.  222, 
28  Pac.  937,  27  Am.  St.  Rep.  174;  Harkrader 
V.  Moore,  44  Cal.  144. 

loica. —  Johnson  v.  Miller,  63  Iowa  529,  17 
N.  W.  34,  50  Am.  Rep.  758 ;  Shaul  v.  Brown, 
28  Iowa  37,  4  Am.  Rep.  151. 

Man/land. —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  97  Md.  341,  55  Atl.  532. 

Massachusetts. —  Sartwell  v.  Parker,  141 
Mass.  405,  5  N.  E.  807. 

Minnesota. —  Burton  v.  St.  Paul,  etc.,  R. 
Co.,  33  Minn.  189,  22  N.  W.  300;  Cole  v. 
Curtis,  16  Minn.  182. 

Missouri. —  Christian  v.  Hanna,  58  Mo. 
App.  37. 

Nebraska. —  Turner  v.  O'Brien,  5  Nebr. 
542. 

New  York. —  Stevens  v.  Lacour,  10  Barb. 
62;  Haupt  v.  Pohlmann,  1  Rob.  121;  Bulke- 
ley  V.  Keteltas,  4  Sandf.  450  [reversed  on  the 
facts  in  6  N.  Y.  384]  ;  Garrison  v.  Pearce,  3 
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According  to  the  general,  bat  not  universal/^  opinion,  it  is  error  to  leave  it  to  the 
-jury  not  only  to  determine  the  facts  but  also  whether  they  constitute  probable 
cause ;  the  court,  not  tlie  jury,  should  draw  that  inference.^*^  The  court  may 
take  a  special  verdict  and  determine  the  question  or  probable  cause  thereon  as  a 
matter  of  law,^^  or  it  may  instruct  the  jury  hypothetically  within  the  range  of 
facts  which  the  evidence  tends  to  establish  as  to  what  constitutes  probable  cause, 
and  thus  leave  it  to  the  jury  to  determine  only  the  facts.^  ... 

3.  Malice.    In  general,  whether  a  prosecution  was  malicious  is  a  question  of 


E.  D.  Smith  255;  Robbins  v.  Robbins,  15 
N.  Y.  Suppl.  215  [affirmed  in  133  N.  Y.  597, 
30  N.  E.  977]. 

North  Carolina. —  Swaim  v.  Stafford,  25 
N.  C.  289, 

Texas. —  Ramsey  v.  Arrott,  64  Tex.  320. 

Vermont. —  Driggs  f.  Burton,  44  Vt.  124. 

United  States. —  Stewart  v.  Sonneborn,  98 
U.  S.  187,  25  L.  ed.  116. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  161. 

Want  of  probable  cause  is  in  all  cases  a 
question  of  law,  which  the  court  alone  is  com- 
petent to  determine,  and  in  relation  to  which 
the  judge  who  tries  the  case  is  bound  to  ex- 
press a  positive  opinion ;  and  if  instead  of  so 
doing  he  leaves  it  to  the  jury  to  determine, 
not  only  whether  the  facts  alleged  by  plain- 
tiff are  true,  but  also  whether,  if  true,  they 
prove  want  of  probable  cause,  he  commits  a 
fatal  error.  Bulkeley  v.  Smith,  2  Duer 
(N.  Y.)  261.  But  where  the  facts  had  not 
been  found  by  the  jury,  it  is  erroneous  to 
instruct  the  jury  "  that  admitting  all  the 
testimony  in  favor  of  the  plaintiff  to  be  true, 
yet  that  the  plaintiff  had  not  shewn  a  want 
of  probable  cause."  Furness  v.  Porter,  Walk. 
(Miss.)  442. 

18.  New  York  rule. —  If  the  facts  are  un- 
disputed and  admit  of  but  one  inference, 
probable  cause  is  a  question  of  law  (Ander- 
son V.  How,  116  N.  Y.  336,  22  N.  E.  695; 
Francis  v.  Tilyou,  26  N.  Y.  App.  Div.  340,  49 
N.  Y.  Suppl.  799),  but  if  the  facts  are  in  dis- 
pute or  admit  of  opposing  inferences,  the 
question  is  for  the  jury  (Long  Island  Bot- 
tlers' Union  v.  Seitz,'  180  N.  Y.  243,  73  N.  E. 
20;  Wass  v.  Stephens,  128  N.  Y.  123,  28  N.  E. 
21;  Fagnqn  v.  Knox,  66  N.  Y.  525;  Rawson 
V.  Leggett,  97  N.  Y.  App.  Div.  416,  90  N.  Y. 
Suppl.  5 ;  Ericson  v.  Edison  Electric  Illumi- 
nating Co.,  59  N.  Y.  App.  Div.  612,  68  N.  Y. 
Suppl.  1044;  Dann  v.  Wormser,  38  N.  Y.  App. 
Div.  460,  56  N.  Y.  Suppl.  474.  And  see  Lang- 
lev  V.  East  River  Gas  Co.,  41  N.  Y.  App.  Div. 
470,  58  N.  Y.  Suppl.  992;  Owens  v.  New 
Rochelle  Coal,  etc.,  Co.,  38  N.  Y.  App.  Div. 
53,  55  N.  Y.  Suppl.  913;  Hamilton  v.  Davey, 
28  N.  Y.  App.  Div.  457,  51  N.  Y.  Suppl.  88; 
Brown  v.  McBride,  24  Misc.  235,  52  N.  Y. 
Suppl.  620).  But,  although  want  of  prob- 
able cause  is  a  question  of  law,  yet  the  ques- 
tion may  properly  be  passed  upon  by  the 
jury,  in  the  absence  of  any  request  to  the 
judge  to  instruct  them  as  to  the  law.  Haupt 
V.  Pohlmann,  16  Abb.  Pr.  301. 

In  Alabama  it  has  been  laid  down  that 
whether  an  attachment  has  been  sued  out 


without  probable  cause  is  a  question  pecu- 
liarly for  the  determination  of  the  jury. 
Alsop  V.  Lidden,  130  Ala.  548,  30  So.  401; 
Lunsford  v.  Dietrich,  93  Ala.  565,  9  So.  308, 
30  Am.  St.  Rep.  79. 

Where  there  is  substantial  evidence  tending 
to  show  probable  cause,  it  is  held  that  the 
court  is  not  warranted  in  withdrawing  the 
case  from  the  jury.  McGarry  v.  Missouri 
Pac.  R.  Co.,  36  Mo.  App.  340 ;  Neil  v.  Thorn, 
17  Hun  (N.  Y.)  144  [reversed  on  the  facta 
in  88  N.  Y.  270] ;  Connelly  v.  McDermott,  3 
Lans.  (N.  Y.)  63. 

19.  See  supra,  XV,  B,  2,  a. 

20.  Illinois. —  Cleveland,  etc.,  R.  Co.  v. 
Jenkins,  75  111.  App.  17. 

Indiana. —  Atkinson  v.  Van  Cleave,  25  Ind. 
App.  508,  57  N.  E.  731. 

Nebraska. —  Miller's  Bank  v.  Richmon,  64 
Nebr.  Ill,  89  N.  W.  627. 

Ohio. —  Britton  v.  Granger,  13  Ohio  Cir.  Ct. 
281,  7  Ohio  Cir.  Dec.  182. 

Pennsylvania. —  Bruff  v.  Kendrick,  21  Pa. 
Super.  Ct.  468. 

England. —  Cox  v.  English,  etc..  Bank, 
[1905]  A.  C.  168,  74  L.  J.  P.  C.  62,  92  L.  T. 
Rep.  N.  S.  483;  Lister  v.  Perrvman,  L.  R.  4 
H.  L.  521,  39  L.  J.  Exch.  177,  23  L.  T.  Rep. 
N.  S.  269,  19  Wkly.  Rep.  9. 

Canada. —  Archibald  v.  McLaren,  21  Can. 
Sup.  Ct.  588. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  161. 

But  see  Clark  V.  Thompson  160  Mo.  461,  61 
S.  W.  194. 

21.  Helwig  V.  Beckner,  149  Ind.  131,  46 
N.  E.  644,  48  N.  E.  788;  Tavlor  v.  Baltimore, 
etc.,  R.  Co.,  18  Ind.  App.  692,  48  N.  E.  1044; 
Indiana  Bicycle  Co.  i:  Willis,  18  Ind.  App. 
525,  48  N.  E.  646;  Abrath  v.  North  Eastern 
R.  Co.,  11  Q.  B.  D.  79;  Panton  v.  Williams, 
2  Q.  B.  169,  1  G.  &  D.  504,  10  L.  J.  Exch.  545, 
42  E.  C.  L.  622 ;  Manley  v.  Gillespie,  27  Nova 
Scotia  301;  Martin  v.  Hutchinson,  21  Out. 
388. 

22.  Indiana. —  Lawrence  v.  Leathers,  31 
Ind.  App.  414,  68  N.  E.  179. 

lotoa. —  Erb  v.  German- American  Ins.  Co., 
112  Iowa  357,  83  N.  W.  1053. 

Kansas. — Walker  v.  Culman,  9  Kan.  App. 
691,  59  Pac.  606. 

Kentucky.  —  Ahrens,  etc.,  Mfg.  Co.  V. 
Ileoher,  106  Ky.  692,  51  S.  W.  194,  21  Ky.  L. 
Rep.  299. 

North  Carolina. — Jones  v.  Wilmington,  etc., 
R.  Co.,  125  N.  C.  227,  34  S.  E.  398. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  161. 
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fact,^^  solely  for  tlie  jary,^*  and  although  undisputed  evidence,  clearly  showing 
that  defendant  has  knowingly  and  wrongfully  instituted  a  groundless  proceeding 
in  wilful  violation  of  the  rights  of  plaintiff,  may  establish  a  prima  facie  case  of 
malice  as  a  matter  of  law,^^  nevertheless  when  all  men  would  not  draw  an  infer- 
ence of  malice  from  the  facts  as  proven  against  defendant,^^  and  there  is  suffi- 
cient proof  of  want  of  probable  cause,^^  and  there  are  substantial  circumstances  in 
evidence  tending  to  establish  malice,^^  a  question  of  fact  arises  which  it  is  within 
the  province  of  the  jury  to  determine.  A  fortiori  therefore  when  the  facts  are 
in  dispute,^^  the  question  of  good  faith,^^  diligence,^^  the  credibility  of  witnesses,^ 
and  the  conflict  of  testimony^  should  be  submitted  to  the  jury  for  their 


23.  Gault  'D.  Mitchell,  12  Leg.  Int.  (Pa.) 
238;  Wheeler  v.  Nesbitt,  24  How.  (U.  S.) 
544,  16  L.  ed.  765. 

24.  California. —  Lacey  v.  Porter,  103  Cal. 
597,  37  Pac.  635;  Potter  v.  Seale,  8  Cal.  217. 

District  of  Columhia. —  Staples  v.  Johnson, 
25  App.  Cas.  155. 

Georgia. —  Anderson  v.  Keller,  67  Ga.  58. 

Indiana. —  Newell  v.  Downs,  8  Blackf ,  523 ; 
Lawrence  v.  Leathers,  31  Ind.  App.  414,  68 
X.  E.  179;  Taylor  v.  Baltimore,  etc.,  R.  Co., 
18  Ind.  App.  692,  48  N.  E.  1044;  Indiana 
Bicycle  Co.  v.  Willis,  18  Ind.  App.  525,  48 
N.  E.  646. 

loioa. —  Hidv  v.  Murray,  101  Iowa  65,  69 
N.  W.  1138;  Ritchey  v.  Davis,  11  Iowa  124. 

Kansas. —  Wagstaff  v.  Schippel,  27  Kan. 
450. 

Maine. —  Cooper  v.  Waldron,  50  Me.  80 ; 
Page  V.  Cushing,  38  Me.  523. 

Maryland. —  Boyd  v.  Cross,  35  Md.  194; 
Turner  v.  Walker,  3  Gill  &  J.  377,  22  Am. 
Dec.  329.  Compare  Garvey  v.  Wayson,  42 
Md.  178. 

Minnesota. —  Bartlett  v.  Hawley,  38  Minn. 
308,  37  K  W.  580. 

New  Hampshire. —  Cohn  v.  Saidel,  71  N.  H. 
558,  53  Atl.  800. 

New  York. —  Fetzer  v.  Burlew,  114  N.  Y. 
App.  Div.  650,  99  N.  Y.  Suppl.  1100;  Hamil- 
ton V.  Davey,  28  N.  Y.  App.  Div.  457,  51  N.  Y. 
Suppl.  88;  Von  Latham  v.  Libby,  38  Barb. 
339;  Bulkeley  v.  Smith,  2  Duer  261. 

North  Carolina. —  Bradley  v.  Morris,  44 
N.  C.  395. 

Oregon.— v.  Culver,  12  Oreg.  228,  6 
Pac.  775. 

Pennsylvania. —  Schofield  v.  Ferrers,  47  Pa. 
St.  194,  86  Am.  Dec.  532. 

Wisconsin. —  Eggett  v.  Allen,  119  Wis.  625, 
m  N.  W.  803. 

United  States. —  Stewart  v.  Sonneborn,  98 
U.  S.  187,  25  L.  ed.  116;  L.  Bucki,  etc.,  Lum- 
"ber  Co.  v.  Atlantic  Lumber  Co.,  121  Fed.  233, 
57  C.  C.  A.  469;  Munns  v.  De  Nemours,  17 
Fed.  Cas.  No.  9,926,  3  Wash.  31. 

England. —  Mitchell  v.  Jenkins,  5  B.  &  Ad. 
588,  3  L.  J.  K.  B.  35,  2  N.  &  M.  301,  27 
E.  C.  L.  250. 

Canada.— Vsilk  v.  Kenney,  11  U.  C.  Q.  B. 
350. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  163. 

Rule  applied. —  The  evidence  of  good  faith 
being  conflicting  ( Spear  v.  Hiles,  67  Wis.  350, 
50  N.  W.  506),  or  where  want  of  probable 
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cause  is  shown  (Jones  v.  Fruin,  26  Nebr.  76, 
42  N.  W.  283),  the  question  whether  defend- 
ant was  actuated  by  malice  is  still  one  of  fact 
for  the  jury  (Collins  v.  Manning,  1  N.  Y.  St. 
193;  Gault  v.  Mitchell,  12  Leg.  Int.  (Pa.) 
238),  to  say  whether  they  will  infer  malice 
from  want  of  probable  cause  ( Closson  v. 
Staples,  42  Vt.  209,  1  Am.  Rep.  316),  and 
whether  the  inference  of  malice  is  a  reason- 
able one  from  the  facts  assumed  in  the  in- 
struction (Wheeler  v.  Nesbitt,  24  How. 
(U.  S.)  544,  16  L.  ed.  765). 

25.  Clement  v.  Major,  8  Colo.  App.  86,  44 
Pac.  776;  Bartlett  v.  Hawley,  38  Minn.  308, 
37  N.  W.  580. 

Insufficient  proof  of  malice  see  Chicago, 
etc.,  R.  Co.  V.  Pierce,  98  111.  App.  368;  Rich- 
ards V.  Jewett,  118  Iowa  629,  92  N.  W.  689. 

26.  Neil  V.  Thorn,  17  Hun  (N.  Y.)  144 
[reversed  on  the  facts  in  88  N.  Y.  270]. 

27.  Stubbs  V.  Mulholland,  168  Mo.  47,  67 
S.  W.  650;  Grinnell  v.  Stewart,  32  Barb. 
(N.  Y.)  544. 

28.  Torsch  v.  Dell,  88  Md.  459,  41  Atl. 
903 ;  Meyer  v.  Lally,  143  Mich.  578,  107  N.  W. 
109;  Stubbs  v.  Mulholland,  168  Mo.  47,  67 
S.  W.  650;  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  1,  71  S.  W.  1055;  Connelly  v.  Mc- 
Dermott,  3  Lans.  (N.  Y.)  63. 

Express  malice  need  not  be  shown.  It  may 
be  inferred  from  want  of  probable  cause. 
Holliday  v.  Sterling,  62  Mo.  321. 

But  when  there  is  evidence  of  express  mal- 
ice, outside  of  the  mere  fact  of  want  of  prob- 
able cause,  it  should  be  submitted  to  the  jury. 
McGarry  v.  Missouri  Pac.  R.  Co.,  36  Mo.  App. 
340;  Rhodes  v.  Brandt,  21  Hun  (N.  Y.)  1. 

29.  Thorp  v.  Carvalho,  14  Misc.  (N.  Y.) 
554,  36  N.  Y.  Suppl.  1. 

30.  Krulevitz  v.  Eastern  R.  Co.,  140  Mass. 
573,  5  N.  E.  500 ;  Shafer  v.  Hertzig.  92  Minn. 
171,  99  N.  W.  796;  Bartlett  v.  Hawley,  38 
Minn.  308,  37  N.  W.  580;  Tamblyn  v.  John- 
ston, 126  Fed.  267,  62  C.  C.  A.  601. 

31.  Ellis  V.  Simonds,  168  Mass.  316,  47 
N.  E.  116,  holding  that  it  is  a  question  for 
the  jury  whether  a  failure  of  prosecuting 
witness  to  make  such  inquiries  as  a  reason- 
ably prudent  person  would  have  made  before 
instituting  the  prosecution  was  or  was  not 
due  to  malice  on  his  part. 

32.  Bartlett  v.  Hawley,  38  Minn.  308,  37 
N.  W.  580;  Spear  v.  Hiles,  67  Wis.  350,  30 
N.  W.  506. 

33.  Fagnan  v.  Knox,  40  N.  Y.  Super.  Ct. 
41. 
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determination,  under  appropriate  instructions,  as  to  whether  the  proof  is  sufficient 
to  establish  malice.^^ 

4.  Advice  of  Counsel.  It  is  a  question  of  fact  whether  a  party  or  his  agent 
has  fairly  communicated  to  Ins  counsel  all  the  facts  which  he  knew  or  ought  to 
have  known  ^' and  whether  he  acted  in  good  faith  upon  the  advice  received,^^ 
where  different  conclusions  might  be  drawn  from  the  evidence.^^  When  the 
facts  of  the  case  and  those  laid  before  the  attorney  are  all  in  evidence,  the  jury 
must  determine  whether  the  statement  was  full  and  fair,^°  and  whether  under  the 
peculiar  circumstances  of  each  case  the  advice  of  counsel  is  a  complete  defense.'^^ 

6.  Nonsuit  or  Direction  of  Verdict.  Where,  in  a  suit  for  malicious  prosecu- 
tion, plaintiff  is  unsuccessful  in  his  attempt  to  establish  want  of  probable  cause,^^ 


34.  Holliday  v.  Sterling,  62  Mo.  321;  Lucy 
r.  Smith,  8  U.  C.  Q.  B.  518. 

35.  Mundal  v.  Minneapolis,  etc.,  R.  Co.,  92 
Minn.  26,  99  N.  W.  273,  100  N.  W.  363. 

36.  Anderson  v.  Friend,  71  111.  475;  John- 
son V.  Miller,  (Iowa  1884)  19  N.  W.  310; 
Billingsley  v.  Maas,  93  Wis.  176,  67  N.  W. 
49. 

37.  Chicago  Forge,  etc.,  Co.  v.  Rose,  69 
111.  App.  123;  Bell  v.  Atlantic  Citv  R.  Co., 
202  Pa.  St.  178,  51  Atl.  600. 

38.  Alabama. —  McLeod  r.  McLeod,  73  Ala. 
42. 

Arkansas.—  Wells  v.  Parker,  76  Ark.  41,  88 
S.  W.  602;  Harr  v.  Ward,  73  Ark.  437,  84 
S.  W.  496. 

California. —  Seabridge  v.  McAdam,  108 
Cal.  345,  41  Pac.  409;  Potter  v.  Seale,  8  Cal. 
217. 

Illinois. —  Schattgen  v.  Holnback,  149  111. 
646,  36  N.  E.  969  [affirming  52  111.  App.  54]  ; 
Anderson  v.  Friend,  71  111.  475. 

Kentucky. — Lancaster  v.  Langston,  36  S.  W. 
521,  18  Ky.  L.  Rep.  299. 

Massachusetts. —  Connery  r.  Manning,  163 
Mass.  44,  39  N.  E.  558. 

Michigan. —  Davis  v.  McMillan,  142  Mich. 
391,  105  N.  W.  862,  3  L.  R.  A.  N.  S.  928; 
Thompson  v.  Price,  100  Mich.  558,  59  N.  W. 
253. 

Minnesota. —  Cole  v.  Andrews,  70  Minn. 
230,  72  N.  W.  3;  Cole  v.  Curtis,  16  Minn. 
182. 

Missouri. —  Lalor  v.  Byrne,  51  Mo.  App. 
578. 

New  York. —  Laird  v.  Taylor,  66  Barb.  139; 
Hall  V.  Suydam,  6  Barb.  83. 

Pennsylvania. —  Smith  v.  Walter,  125  Pa. 
St.  453,  17  Atl.  466. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  165. 

39.  Billingsley  v.  Maas,  93  Wis.  176,  67 
N.  W.  49. 

40.  McLeod  v.  McLeod,  73  Ala.  42. 

41.  Illinois. —  Fadner  v.  Filer,  27  111.  App. 
506. 

/0M?a.— Connelly  v.  White,  122  Iowa  391, 
98  N.  W.  144. 

Kentucky.— Tandy  v.  Riley,  80  S.  W.  776, 
26  Ky.  L.  Rep.  98. 

Mississippi. —  Kehl  v.  Hope  Oil-Mill,  etc., 
Co.,  77  Miss.  762,  27  So.  641. 

Nevada. — McNamee  v.  Nesbitt,  24  Nev.  400, 
56  Pac.  37. 

United  States. —  L.   Bucki,   etc..  Lumber 


Co.  V.  Atlantic  Lumber  Co.,  121  Fed.  233,  57 
C.  C.  A.  469. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  165. 

There  are  also  some  authorities  to  the 
effect  that  where  the  proceeding  was  insti- 
tuted on  advice  of  counsel,  such  advice  is 
only  evidence  to  go  to  the  jury  to  rebut  the 
presumption  of  malice.  Thurber  v.  Eastern 
Bldg.,  etc..  Assoc.,  116  N.  C.  75,  21  S.  E. 
193. 

42.  California. —  Dwain  v.  Descalso,  66  Cal. 
415,  5  Pac.  903. 

Nevada. —  Fenstermaker  v.  Page,  20  Nev. 
290,  21  Pac.  322. 

New  York. —  Miller  v.  Milligan,  48  Barb. 
30;  Nebenzahl  v.  Townsend,  61  How.  Pr.  353. 

North  Carolina. — Moore  v.  Statesville  First 
Nat.  Bank,  140  N.  C.  293,  52  S.  E.  944. 

Pennsylvania. —  Scott  V.  Dewey,  23  Pa. 
Super.  Ct.  396;  Ritter  v.  Ewing,  4  Pa.  Dist. 
203,  16  Pa.  Co.  Ct.  295. 

South  Carolina. —  Stoddard  v.  Roland,  31 
S.  C.  342,  9  S.  E.  1027 ;  Lipford  v.  McCullum, 
1  Hill  82. 

England. —  Cox  V.  English,  etc..  Bank, 
[1905]  A.  C.  168,  74  L.  J.  P.  C.  62,  92  L.  T. 
Rep.  N.  S.  483. 

Canada. —  Lalande  v.  Campeau,  5  Rev.  de 
Jur.  438,  16  Quebec  Super.  Ct.  204;  Malcolm 
V.  Perth  Mut.  F.  Ins.  Co.,  29  Ont.  406  [af- 
firmed in  29  Ont.  717] ;  Rice  v.  Saunders,  26 
IT.  C.  C.  P.  27 ;  Joint  v.  Thompson,  26  U.  C. 
Q.  B.  519;  Wanless  v.  Matheson,  15  U.  C. 
Q.  B.  278;  Wilson  v.  Lee,  11  U.  C.  Q.  B.  91; 
Smith  V.  McKay,  10  U.  C.  Q.  B.  412. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  166. 

The  presumption  of  probable  cause  arising 
from  the  finding  of  a  "  true  bill "  by  the 
grand  jury  warrants  the  granting  of  a  non- 
suit in  an  action  for  malicious  prosecution 
where  plaintiff  rests  after  proving  defend- 
ant's information  on  oath,  the  issuing  of  a 
warrant,  arrest,  indictment,  finding  of  a 
"  true  bill "  good  character  of  plaintiff,  and 
malice  of  defendant.  Brown  v.  Griffin, 
Cheves  (S.  C.)  32. 

It  was  error  to  direct  verdict  for  defendant, 
or  rather  it  was  held  that  plaintiff  was  en- 
titled to  go  to  the  jury  under  the  evidence, 
as  to  probable  caus«  in  Staples  v.  Johnson, 
25  App.  Cas.  (D.  C.)  155;  Davis  v.  Cassidy, 
64  S.  W.  633,  23  Ky.  L.  Rep.  955 ;  Thurkettle 
V.  Frost,  137  Mich.  649,  100  N.  W.  283 ;  Cas- 
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malice/^  favorable  termination  of  previous  proceeding,^  or  connection  of  defend- 
ant as  cause/^  and  when  there  is  no  dispute  as  to  the  facts,  nor  any  reason- 
able doubt  concerning  the  inferences  to  be  drawn  from  tliem  in  respect  ta 
probable  cause  and  malice,  it  is  the  duty  of  the  court  to  direct  a  nonsuit  or  a 
verdict  for  defendant.*'^  Where,  however,  there  is  conflict  of  testimony or,  as 
it  has  sometimes  been  held,  where  the  evidence  is  uncontradicted  but  susceptible 
of  different  inferences,^^  or  where  the  court  would  not  be  justifled  in  holding,  as 
a  matter  of  law,  that  defendant  had  such  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  of  such  strength  as  to  warrant  a  cautious  man  in  believ- 


Binelli  v.  Cassinelli,  24  Nev.  182,  51  Pac.  252; 
Colin  V.  Saidel,  71  N.  H.  558,  53  Atl.  800; 
Scott  V.  Dennett  Surpassing  Coffee  Co.,  51 
N.  Y.  App.  Div.  321,  64  N.  Y.  SuppL  1016; 
Sweet  V.  Smith,  42  N.  Y.  App.  Div.  502,  59 
N.  Y.  Suppl.  404;  Costigan  v.  Metropolitan 
L.  Ins.  Co.,  39  N.  Y.  App.  Div.  644,  57  N.  Y. 
Suppl.  177;  Ericson  v.  Edison  Electric  Illumi- 
nating Co.,  31  Misc.  (N.  Y.)  379,  64  N.  Y. 
Suppl.  498;  Coble  v.  Huffines,  133  N.  C.  422, 
45  S.  E.  760 ;  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102;  Replogle  v.  Frotliingham,  16  Pa. 
Super.  Ct.  374;  Charlton  v.  Markland,  36 
Wash.  40,  78  Pac.  132;  Richardson  Vi.  Spangle, 
22  Wash.  14,  60  Pac.  64;  L.  Bucki,  etc..  Lum- 
ber Co.  v.  Atlantic  Lumber  Co.,  121  Fed.  233, 
57  C.  C.  A.  469. 

43.  Dearmond  r.  St.  Amant,  40  La.  Ann. 
374,  4  So.  72;  Mell  v.  Earner,  135  Pa.  St. 
151,  19  Atl.  940;  Hatjie  v.  Hare,  68  Vt.  247, 
35  Atl.  54;  Anderson  -y.  Bell,  24  Nova  Scotia 
100;  Lucy  i?.  Smith,  8  U.  C.  Q.  B.  518. 

44.  Nebenzahl  v.  Townsend,  61  How.  Pr. 
(N.  Y.)  353;  Lieblang  v.  Cleveland  City  Elec- 
tric R.  Co.,  26  Ohio  Cir.  Ct.  30;  Sinclair  v. 
Haynes,  16  U.  C.  Q.  B.  247. 

If  there  is  no  evidence  that  the  prosecution 
has  been  legally  terminated  a  nonsuit  is  prop- 
erly granted.  Hardin  v.  Borders,  23  N.  C. 
143. 

45.  Georgia. —  Bryan  v.  Baird,  117  Ga.  177, 
43  S.  E.  4i9. 

Michigan. —  Davis  v.  McMillan,  142  Mich. 
391,  105  N.  W.  862,  3  L.  R.  A.  K  S.  928. 

Minnesota. —  Cole  v.  Andrews,  70  Minn. 
230,  73  N.  W.  3. 

New  Hampshire. —  Lamprey  v.  Hood,  73 
N.  H.  384,  62  Atl.  380. 

New  York. — ■  Lehman  v.  Oschmann,  89  N.  Y. 
App.  Div.  620,  85  K  Y.  Suppl.  864. 

Canada. —  Perrin  v.  Joyce,  6  U.  C.  Q.  B. 
0.  S.  300. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  166. 

46.  District  of  Columhia. —  Spitzer  v. 
Friedlander,  14  App.  Cas.  556. 

Iowa. —  Knapp  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  532,  85  N.  W.  769. 

Maryland. —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  97  Md.  341,  55  Atl.  532. 

Michigan. —  James  v.  Sweet,  125  Mich.  132, 
84  N.  W.  61. 

Minnesota. —  Mundal  v.  Minneapolis,  etc., 
R.  Co.,  92  Minn.  26,  99  N.  W.  273,  100  N.  W. 
363. 

Missouri. — ^Clark  v.  Thompson,  160  Mo.  461, 
61  S.  W.  194. 

Nebraska. —  Bechel  v.  Pacific  Express  Co., 
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65  Nebr.  826,  91  N.  W.  853 ;  Figg  v.  Hanger, 
4  Nebr.  (Unoff.)  792,  96  N.  W.  658;  Sud- 
boi'ough  V.  Pacific  Express  Co.,  4  Nebr. 
(Unoff.)  518,  95  N.  W.  3. 

Neio  York.— Burt  v.  Smith,  181  N.  Y.  1,. 
73  N.  E.  495 ;  Kutner  v.  Fargo,  34  N.  Y.  App. 
Div.  317,  54  N.  Y.  Suppl.  332. 

Pennsylvania. —  Madison  v.  Pennsylvania. 
R.  Co.,  147  Pa.  St.  509,  23  Atl.  764,  30  Am. 
St.  Rep.  756;  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102;  Scott  V.  Dewey,  23  Pa.  Super.  Ct. 
396. 

Rhode  Island. —  Fox  v.  Smith,  25  R.  I.  255, 
55  Atl.  698. 

United  States. —  Castro  v.  De  Uriarte,  16 
Fed.  93. 

Canada. —  Shaw  v.  McKenzie,  6  Can.  Sup. 
Ct.  181;  Baker  v.  Jones,  19  U.  C.  C.  P.  365; 
Winning  v.  Gow,  32  U.  C.  Q.  B.  528 ;  Riddell 
V.  Brown,  24  U.  C.  Q.  B.  90. 

See  33  Cent.  Diof.  tit.  "  Malicious  Prosecu- 
tion," §  166. 

47.  Colorado. —  Clement  v.  Major,  1  Colo. 
App.  297,  29  Pac.  19. 

Massachusetts. —  Connery  v.  Manning,  163 
Mass.  44,  39  N.  E.  558. 

Michigan. —  Wiesinger  v.  Benton  Harbor 
First  Nat.  Bank,  106  Mich.  291,  64  N.  W.  59; 
Govaski  v.  Downey,  100  Mich.  429,  59  N.  W. 
167. 

New  York. —  Siefke  v.  Siefke,  6  N.  Y.  App. 
Div.  472,  39  N.  Y.  Suppl.  601;  De  Matteis  v. 
La  Maida,  74  Hun  432,  26  N.  Y.  Suppl.  471; 
Gierhon  v.  Ludlow,  2  Silv.  Sup.  518,  6  N.  Y. 
Suppl.  Ill;  Young  V.  Lyall,  57  N.  Y.  Super. 
Ct.  39,  5  N.  Y.  Suppl.  11;  Sprague  v.  Gibson, 
17  N.  Y.  Suppl.  685. 

Pennsylvania. —  Ritter  v.  Ewing,  174  Pa. 
St.  341,  34  Atl.  584;  Acker  v.  Gundy,  9  Pa. 
Cas,  452,  12  Atl.  595. 

United  States. —  Sanders  v.  Palmer,  55  Fed. 
217,  5  C.  C.  A.  77. 

Canada. —  Hamilton  v.  Cousineau,  19  Ont. 
App.  203. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  166. 

48.  Panton  v.  Williams,  2  Q.  B.  169,  1 
G.  &  D.  504,  10  L.  J.  Exch.  545,  42  E.  C.  L. 
622.  It  is  error  for  the  court  to  withdraw 
the  case  from  the  jury  and  dismiss  the  action, 
although  there  was  no  contradiction  of  de- 
fendant's testimony,  it  being  competent  for 
the  jury  to  disbelieve  the  same,  although  not 
contradicted  (Nigh  v.  Keifer,  5  Ohio  Cir.  Ct. 
1,  3  Ohio  Cir.  Dec.  1),  or  as  where  the  truth 
or  falsity  of  plaintiff's  contention  was  within 
the  actual  knowledge  of  defendants  (Sanders 
V.  Palmer,  55  Fed.  217,  5  C.  C.  A.  77). 
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ing  that  plaintiff  was  guilty  of  the  offense  with  which  he  was  charged,^^  it  is  error 
for  the  court  to  withdraw  the  case  from  the  jury.  When  probable  cause  or  want 
of  probable  cause  is  conclusively  shown,  the  court  should  so  direct  the  jury  and 
leave  other  appropriate  matters  to  it  for  determination.^ 

C.  Instructions^^ — l.  In  General.  The  same  general  principles  governing 
instructions  to  the  jury  in  other  cases  are  applicable  to  actions  of  malicious 
prosecutions.^^ 

2.  Form  and  Sufficency  in  General.  When  any  instruction  is  ' necessary 
other  than  an  instruction  to  lind  for  eitlier  party it  should  be  technically  cor- 
rect,^^  or  sufficiently  accurate,^^  complete,^**  and  applicable  to  the  facts  under  con- 
sideration to  properly  present  the  question  to  the  jury,^'  without  undue  repe- 
tition^^ and  without  inconsistency.^^  The  instructions  must  be  taken  as  a  whole, 
and,  if  so  taken,  they  correctly  express  the  law,  they  will  be  upheld.^^ 

3.  Requests  For  Instructions.  It  is  the  duty  of  the  trial  court,  when 
requested,  to  give  in  his  charge  any  requested  instructions  not  covered  by  the 
general  charge,^^  which  is  correct  as  a  proposition  of  law,  and  is  applicable  to  the 
issue.^^    But  error  cannot  be  predicated  on  the  omission  to  charge  upon  a  point  to 


49.  Anderson  v.  Columbia  Finance,  etc., 
Co.,  50  S.  W.  40,  20  Ky.  L.  Rep.  1790;  De 
Matteis  v.  La  Maida,  74  Hun  (N.  Y.)  432,  26 
N.  Y.  Suppl.  471;  Seary  v.  Saxton,  28  Nova 
Scotia  278;  Webber  v.  McLeod,  16  Ont.  609; 
Torrance  v.  Jarvis,  13  U.  C.  Q.  B.  120; 
Thorne  v.  Mason,  8  U.  C.  Q.  B.  236;  Smith 
t*.  Chep,  6  U.  C.  Q.  B.  0.  S.  213.  See  also 
Shannon  V.  Sims,  (Ala.  1906)  40  So.  574. 

50.  Patterson  v.  Scott,  38  U.  C.  Q.  B.  642; 
Smith  %\  McKay,  10  U.  C.  Q.  B.  412. 

Plaintiff  may  be  entitled  to  substantial 
damages  as  a  matter  of  law,  Charlebois  v. 
Surveyer,  27  Can.  Sup.  Ct.  556. 

51.  Province  of  court  and  jury  see  supra, 
XV,  B. 

52.  See,  generally,  Trial.  See  also  Sea- 
bridge  V.  McAdam/ll9  Cal.  460,  51  Pac.  691 
(error  in  instruction  as  to  effect  of  plead- 
ing) ;  Kueney  v.  Uhl,  (Iowa  1904)  98  N.  W. 
602  ( unwarranted  charge  under  evidence ) . 

53.  See  infra,  XV,  C,  3,  text  and  note  61 
et  seq. 

54.  White  v.  Shradski,  36  Mo.  App.  635. 
See  also  Collins  v.  Fowler,  10  Ala.  858  (where 
larceny  was  improperly  defined)  ;  Low  v. 
Greenwood,  30  111.  App.  184  (Avhere  malicious 
pl'osecution  was  improperly  defined ) . 

55.  Florence  Oil,  etc.,  Co.  v.  Huff,  14  Colo. 
App.  281,  59  Pac.  624;  Parker  v.  Parker,  102 
Iowa  500,  71  N.  W.  421;  Tryon  v.  Pingree, 
112  Mich.  338,  70  N.  W.  905,  67  Am.  St.  Pvep. 
308,  37  L.  R.  A.  222;  Sherburne  v.  Rodman, 
51  Wis.  474,  8  N.  W.  414, 

Liability  of  a  corporation  for  act  of  its 
agent  see  Mundal  v.  Minneapolis,  etc.,  R. 
Co.,  92  Minn.  26,  99  N.  W.  273,  100  N.  W. 
363  (proper  charge)  ;  Southern  Car,  etc.,  Co. 
V.  Adams,  131  Ala.  147,  32  So.  503  (mis- 
leading charge). 

56.  Wilmerton  v.  Sample,  39  111.  App.  60 ; 
Emery  v.  Ginnan,  24  111.  App.  65. 

57.  Alabama. —  Lunsford  v.  Dietrich,  93 
Ala.  565,  9  So.  308,  30  Am.  St.  Rep.  79. 

Conneciicut. —  Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493,  16  Atl.  554. 

Indiana. —  Hutchinson  v.  Wenzel,  155  Ind. 
49,  56  N.  E.  845. 

[8] 


loica. —  Pierce  v.  Doolittle,  130  Iowa  333, 
106  N.  W.  751. 

Michigan. — Lansky  v.  Prettyman,  140  Mich. 
40,  103  N.  W.  538. 

Pennsylvania. —  Buel  t".  Bergman,  213  Pa. 
St.  355.  62  AtL  927. 

Virginia. —  Boush  v.  Maryland  Fidelity, 
etc.,  Co.,  100  Va.  735,  42  S.  E.  877;  Jones  v. 
Morris,  97  Va.  43,  33  S.  E.  377. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  168. 

The  jury  is  properly  instructed  to  take  into 
consideration  all  the  proof  that  has  been 
given  that  may  properly  bear  upon  the  con- 
duct of  the  parties.  Hall  v.  Kehoe,  5  Silv. 
Sup.  (N.  Y.)  129,  8  N.  Y.  Suppl.  176. 

It  is  error  to  charge  upon  a  fact  hypo- 
thetically  stated  in  the  instruction,  if  there 
is  no  evidence  before  them  tending  to  show 
its  existence.  Greenwade  v.  Mills,  31  Miss. 
464. 

58.  Wilmerton  v.  Sample,  39  111.  App.  60, 
holding  that  when  correct  propositions  of  law 
are  repeated  so  often  and  in  so  many  different 
ways  by  the  court  as  to  bear  and  assume  the 
character  of  an  argument  from  the  court, 
then  they  are  open  to  serious  criticism  and 
are  obnoxious  to  any  correct  practice  in  in- 
structing a  jury. 

59.  RulisonV.  Collins,  5  Indian  Terr.  282, 
82  S.  W.  748;  Cooper  v.  Utterbach,  37  Md. 
282. 

60.  Scrivani  v.  Dondero,  128  Cal.  31,  60 
Pac.  463 ;  Lytton  V.  Baird,  95  Ind.  349 ;  Car- 
ter V.  Sutherland,  52  Mich.  597,  18  N.  W. 
375;  Baker  v.  Hornick,  57  S.  C.  213,  35  S.  E. 
524. 

When  the  jury  could  not  have  been  misled 

by  the  instruction  it  will  be  upheld.  Copper 
V.  Langwav,  76  Tex.  121,  13  S.  W.  179. 

61.  Dawson  v.  Schloss,  93  Cal.  194,  29  Pac. 
31. 

62.  Indian  Territory. —  Rulison  v.  Collins, 
5  Indian  Terr.  282,  82  S.  W.  748. 

loioa. —  Erb  v.  German-American  Ins.  Co., 
112  Iowa  357,  83  N.  W.  1053. 

Missouri. —  Clark  f.  Thompson,  160  Mo. 
461,  61  S.  W.  194. 
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which  the  court's  attention  has  not  been  called.  It  is  the  duty  of  counsel  to 
request  such  instructions  as  he  thinks  necessary. 

4.  Probable  Cause.^^  It  may  be  the  duty  of  the  court  to  direct  the  jury  con- 
cerning probable  cause  for  plaintiff  or  for  defendant,  as  a  matter  of  law.^^  Where 
directions  as  to  probable  cause  are  proper,  they  must  state  the  principles  of  law  ®® 


'New  Yorfc.— Griffin  v.  Keeney,  27  N.  Y. 
App.  Div.  492,  50  N.  Y.  Suppl.  721. 

Oregon. — Stamper  v.  Raymond,  38  Oreg.  16, 
62  Pac.  20. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Griffin, 
20  Tex.  Civ.  App.  91,  48  S.  W.  542. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  168. 

A  refusal  to  charge  that  an  admission  made 
l)y  one  of  several  defendants  in  the  absence 
of  his  co-defendants  as  to  the  falsity  of  his 
testimony  on  plaintiff's  trial  could  not  be 
considered  by  the  jury  as  against  his  co- 
defendant  is  reversible  error.  Roberts  v. 
Kendall,  3  Ind.  App.  339,  29  N.  E.  487. 

Requests  to  charge  should  be  limited  to 
material  issues.  Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493,  16  Atl.  554;  Lytton 
V.  Baird,  95  Ind.  349. 

Substantial  compliance  with  the  request  is 
sufficient.  Toomey  v.  Delaware,  etc.,  R.  Co., 
4  Misc.  (N.  Y.)  392,  24  N.  Y.  Suppl.  108 
{affirmed  in  147  N.  Y.  709,  42  N.  E.  726]. 

Requests  properly  refused. —  An  instruction 
correct  in  the  abstract  but  misleading  (Marks 
V.  Hastings,  101  Ala.  165,  13  So.  297),  or  in- 
applicable to  portions  of  the  evidence,  or 
which  magnifies  matters  about  which  there  is 
no  dispute  (Palmer  v.  Broder,  78  Wis.  483, 
47  X.  W.  744),  or  which  undertakes  to  select 
from  the  mass  of  evidence  in  the  cause  iso- 
lated circumstances,  and  express  to  the  jury 
an  opinion  as  to  its  probative  force,  sepa- 
rated from  every  other  fact  proved  in  the  case 
(Coleman  v.  Heurich,  2  Mackey  (D.  C.)  189), 
or  at  variance  with  general  principles  of  evi- 
dence on  the  subject  (Coleman  v.  Heurich, 
supra ) ,  or  which  can  in  no  possible  way  illus- 
trate or  shed  light  upon  the  question  at  issue 
(Neufeld  v.  Rodeminski,  144  HI.  83,  32  N.  E. 
913  [affirmmg  41  111.  App.  144] ;  Sutor  v. 
Wood,  76  Tex.  403,  13  S.  W.  321),  is  properly 
refused.  When  the  court  is  called  upon  to 
give  an  instruction  asked  without  modifica- 
tion or  refuse  it,  and  the  court  views  the  in- 
struction in  its  strict  form,  it  is  properly  re- 
fused when  it  cannot  be  given  literally.  Pau- 
kett  V.  Livermore,  5  Iowa  277. 

63.  Peterson  v.  Toner,  80  Mich.  350,  45 
N.  W.  346. 

When  there  is  no  error  in  the  definition  of 
the  crime  as  given  to  the  jury,  and  where 
defendant  wishes  the  court  to  instruct  that 
plaintiff  was  guilty  of  some  difl'erent  ofifense, 
under  the  circumstances  in  proof,  he  should 
request  a  particular  charge  to  that  effect. 
Collins  V.  Fowler,  10  Ala.  858. 

64.  Want  of  probable  cause  as  element  of 
liability  see  supra,  VI,  A,  1. 

65.  Davis  v.  McLaulin,  122  Mich.  393,  81 
N.  W.  257 ;  Graff  v.  Barrett,  29  Pa.  St.  477 ; 
Staunton  v.  Goshorn,  94  Fed,  52,  36  C.  C.  A. 
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75;  Sanders  v.  Palmer,  55  Fed.  217,  5  C.  C.  A. 
77.  And  see  Medcalfe  v.  Brooklyn  L.  Ins. 
Co.,  45  Md.  198;  Greenwade  v.  Mills,  31 
Miss.  464. 

66.  Illinois. —  Low  v.  Greenwood,  30  111. 
App.  184. 

Massachusetts. —  Bacon  v.  Towne,  4  Cush. 
217. 

Michigan. —  Cooney  v.  Chase,  81  Mich.  203, 
45  N.  W.  833;  Wilson  v.  Bowen,  64  Mich.  133, 
31  N.  W.  81. 

Minnesota. —  Casey  v.  Sevatson,  30  Minn. 
516,  16  N.  W.  407  [following  Cole  v.  Curtis, 
16  Minn.  182]. 

New  York. —  Carpenter  v.  Shelden,  5  Sandf . 
77  ;  Candler  v.  Petit,  2  Hall  341. 

^outh  Carolina. —  Hogg  v.  Pinckney,  16 
S.  C.  387;  Sims  v.  McLendon,  3  Strobh. 
557. 

Texas. —  Glasgow  v.  Owen,  69  Tex.  167,  6 
S.  W.  527. 

Wisconsin. —  Sutton  v.  McConnell,  46  Wis. 
269,  50  N.  W.  414. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  169. 

Court  should  instruct  what  facts  the  jury 
are  to  consider  (Sweeney  v.  Perney,  40  Kan. 
102,  19  Pac.  328)  ;  and  what  facts  (Dreyfus 
V.  Aul,  29  Nebr.  191,  45  N.  W.  282)  would 
or  would  not  constitute  probable  cause 
(Bacon  v.  Towne,  4  Cush.  (Mass.)  217;  Ran- 
kin V.  Crane,  104  Mich.  6,  61  N.  W.  1007; 
Meysenberg  v.  Engelke,  18  Mo.  App.  346; 
Stevens  v.  Lacour,  10  Barb.  (N.  Y.)  62; 
Plummer  v.  Gheen,  10  N.  C.  66,  14  Am.  Dec. 
572.  But  see  Gulf,  etc.,  R.  Co.  v.  James, 
73  Tex.  12,  10  S.  W.  744,  15  Am.  St.  Rep. 
743,  where  the  evidence  was  conflicting)  ;  and 
the  law  applicable  thereto  (Greenwade  v. 
Mills,  31  Miss.  464;  Fisher  v.  Forrester,  33 
Pa.  St.  501;  Williams  v.  Norwood,  2  Yerg. 
(Tenn.)  329). 

Failure  to  submit  question  of  defendant's 
guilt  as  distinguished  from  reasonable  and 
probable  cause  as  error  see  Farmer  v.  Norton, 
129  Iowa  88,  105  N.  W.  371. 

Illustrations. —  Probable  cause  generally. — 
Instructions  held  not  erroneous  see  Jenkins 
V.  Gilligan,  (Iowa  1906)  108  N.  W.  237; 
Provident  Sav.  L.  Assur.  Soc.  v.  Johnson,  115 
Ky.  84,  72  S.  W.  754,  24  Ky.  L.  Rep.  1902 
(case  of  libel)  ;  Martin  v.  Corscadden,  (Mont. 
1906)  86  Pac.  33;  George  v.  Johnson,  25 
N.  Y.  App.  Div.  125,  49  N.  Y.  Suppl.  203 
(not  improper  because  of  use  of  the  word 
"  strong"  suspicion);  Graham  v.  Fidelity  Mut. 
Life  Assoc.,  98  Tenn.  48,  37  S.  W.  995*;  Bill- 
ingsley  v.  Maas,  93  Wis.  176,  67  N.  W.  49. 
Instructions  held  erroneous  see  Lunsford  i'. 
Dietrich,  93  Ala.  565,  9  So.  308,  30  Am.  St. 
Rep.  79 ;  Ball  v.  Rawles,  93  Cal.  222,  28  Pac. 
937,  27  Am.  St.  Rep.  174;  Low  v.  Greenwood, 
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relevant  to  the  issues  under  consideration  intelligibly/^  and  with  substantial, 
although  not  necessarily  verbal/^  or  technical  correctness,*^  and  in  such  manner  as 
to  preserve  to  the  court  and  to  the  jury  their  respective  functions  under  the  law 
of  the  particular  jurisdiction 


30  111.  App.  184,  186  (where  it  was  said: 
'  Malicious  prosecution  '  is  a  phrase  that  has 
a  well  settled  meaning.  It  denotes  both  mal- 
ice and  want  of  probable  cause.  To  say  that 
prosecuting  a  person  criminally  with  any 
other  motive  than  that  of  bringing  the  per- 
son so  prosecuted  to  justice,  is  '  malicious 
prosecution,'  in  effect  tells  the  jury  there 
was  no  probable  cause  " )  ;  Atchison,  etc.,  R. 
Co.  V.  Allen,  70  Kan.  743,  79  Pac.  648; 
Sehon  v,  Whitt,  92  S.  W.  280,  29  Ky.  L.  Rep. 
691;  Cole  v.  Curtis,  16  Minn.  182;  Woodman 
i;.  Prescott,  65  N.  H.  224,  19  Atl.  999;  Singer 
Mfg.  Co.  y.  Bryant,  105  Va.  403,  54  S.  E.  320. 
Requests  properly  refused  see  Lunsford  r. 
Dietrich,  93  Ala.  565,  9  So.  308,  30  Am.  St. 
Rep.  79  (instructions  asked,  as  to  probable 
cause,  based  upon  unfounded  assumptions)  ; 
Coleman  v.  Heurich,  2  Mackey  (D.  C.)  189 
(instruction  based  on  isolated  circum- 
stances) ;  Paukett  V.  Livermore,  5  Iowa  277; 
Hunter  v.  Randall,  69  Me.  183;  Tucker 
Cannon,  28  Nebr.  196,  44  N.  W.  440,  32  Nebr. 
444,  49  N.  W.  435 ;  Davidoff  v.  Wheeler,  etc., 
Mfg.  Co.,  16  Misc.  (N.  Y.)  31,  37  N.  Y. 
Suppl.  661  [affirming  14  Misc.  456,  35  N.  Y. 
Suppl.  1019]  ;  Taylor  v.  Dominick,  36  S.  C. 
368,  15  S.  E.  591  (in  which  five  cases  the 
requested  instructions  were  not  correct  ex- 
positions of  the  law ) . 

Defendant's  knowledge  or  information. —  In- 
structions held  not  erroneous  see  Price  v. 
Denison,  95  Minn.  106,  103  N.  W.  728;  Mark- 
ley  V.  Snow,  207  Pa.  St.  447,  56  Atl.  999,  64 
L.  R.  A.  685;  Sisk  v.  Hurst,  1  W.  Va.  53. 
Instructions  held  erroneous  see  Kansas,  etc., 
Coal  Co.  V.  Galloway,  71  Ark.  351,  74  S.  W. 
521,  100  Am.  St.  Rep.  79;  Clark  v.  Hill,  96 
111.  App.  383;  Pierce  v.  Doolittle,  130  Iowa 
333,  106  N.  W.  751;  Schroeder  v.  Blum, 
<Nebr.  1905)  103  N.  W.  1073;  Jensen  v.  Hal- 
stead,  61  Nebr.  249,  85  N.  W.  78;  Staunton 
V.  Goshorn,  94  Fed.  52,  36  C.  C.  A.  75. 

Defendant's  belief. —  Instructions  held  not 
erroneous  see  Carter  v.  Sutherland,  52  Mich. 
597,  18  N.  W.  375;  Jenner  v.  Carson,  111 
Ind.  522,  13  N.  E.  44  (with  reference  to  joint 
tort-feasors)  ;  Cole  v.  Curtis,  16  Minn.  182 
(with  referense  to  joint  tort-feasors).  In- 
structions held  erroneous  see  Ball  v.  Rawles, 
93  Cal.  222,  28  Pac.  937,  27  Am.  St.  Rep.  174; 
Dawson  v.  Schloss,  93  Cal.  194,  29  Pac.  31; 
Roberts  v.  Kendall,  12  Ind.  App.  269,  38  N.  E. 
424. 

Degree  of  caution  required  to  ascertain  the 
guilt  of  plaintiff  see  Flacker  v.  Novak,  94 
Iowa  634,  63  N.  W.  348  (erroneous  instruc- 
tion) ;  Eggett  V.  Allen,  106  Wis.  633,  82 
N.  W.  556  (erroneous  instruction). 

Degree  of  proof. —  Keep  v.  Griggs,  12  111. 
App,  511,  erroneous  instruction. 

Nonsuit.— Cohn  v.  Saidel,  71  N,  H.  558, 
53  AtL  800,  correct  instruction. 


Acquittal. —  Hiersche  v.  Scott,  1  Nebr. 
(Unoff.)  48,  95  N.  W.  494,  correct  instruc- 
tion. 

Acquittal  and  burden  of  proof. —  Laing  V. 
Mitten,  185  Mass.  233,  70  N.  E.  128,  correct 
instruction. 

Discharge. —  Philpot  v.  Lucas,  101  Iowa 
478,  70  N.  W.  625,  correct  instruction. 

67.  Fisher  v.  Forrester,  33  Pa.  St.  501. 

68.  CaZi/ornm.— Holliday  v.  Holliday,  123 
Cal.  26,  55  Pac.  703. 

Iowa. —  Donnelly  v.  Burkett,  75  Iowa  613, 
34  N.  W,  330, 

Kentucky. —  Lancaster  v.  Langston,  36 
S.  W.  521,  18  Ky.  L.  Rep.  299. 

Minnesota. —  Smith  v.  Maben,  42  Minn.  516, 
44  N.  W.  792;  Chapman  v.  Dodd,  10  Minn. 
350. 

Texas. —  Porter  v.  Martyn,  (Civ.  App. 
1895)  32  S.  W.  731. 

Virginia. —  Maddox  v.  Jackson,  4  Munf. 
462. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prose- 
cution," §  169. 

69.  Thompson  v.  Beacon  Valley  Rubber 
Co.,  56  Conn.  493,  16  Atl.  554. 

70.  Walker  v.  Camp,  63  Iowa  627,  19  N.  W. 
802. 

71.  Sweeny  r.  Bienville  Water  Supply  Co,, 
121  Ala.  454,  25  So.  575;  McClay  v.  Hicks, 
119  Mich.  65,  77  N.  W.  636. 

Province  of  court  and  jury  see  supra,  XV, 
B,  2. 

In  some  jurisdictions  the  court  should 
charge  hypothetically  what  facts,  if  found, 
would  constitute  probable  cause  (Dorr  Cattle 
Co.  V.  Des  Moines  Nat.  Bank,  127  Iowa  153, 
98  N.  W.  918;  Metropolitan  L.  Ins.  Co.  v. 
Miller,  114  Ky.  754,  71  S.  W.  921,  24  Ky.  L. 
Rep.  1561),  or  to  find  the  existence  or  non- 
existence of  probable  cause  as  they  believe  one 
state  of  facts  or  another  exist  (Alexander  v. 
Reid,  44  S.  W.  211,  19  Ky.  L.  Rep.  1636. 
Compare  Holliday  v.  Holliday,  123  Cal.  26,  55 
Pac.  703),  or  to  collate  all  (Florence  Oil,  etc., 
Co.  V.  Huff,  14  Colo.  App.  281,  59  Pac.  624) 
relevant  parts  of  evidence  and  instruct  what 
facts,  if  found,  constitute  probable  cause 
(Williams  v.  Kyes,  9  Colo.  App.  220,  47 
Pac.  839). 

A  mere  definition  should  not  be  given 
(Scrivani  v.  Dondero,  128  Cal.  31,  60  Pac. 
463)  unless  sufficiently  supplemented  by  in- 
structions telling  the  jury  what  facts  if  es- 
tablished in  plaintiff's  case  would  or  would 
not  constitute  probable  cause  (Maynard  v. 
Sigman,  65  Nebr.  590,  91  N.  W.  576).  And 
see  Scrivani  v.  Dondero,  supra. 

The  court  may  properly  instruct  the  jury 
that  if  they  find  that  there  were  no  circum- 
stances connected  with  the  transaction 
which  would  warrant  a  reasonable,  dispas- 
sionate man  in  believing  plaintiff  to  have 
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5.  Advice  of  Counsel.'^^  Where  there  is  evidence  that  defendant  consulted 
counsel  before  commencing  the  proceeding,  it  is  proper  and  in  appropriate  cases 
necessar J  f or  the  court  to  give  consistent  instructions  in  regard  to  the  law 
pertaining  to  the  advice  of  counsel,^®  inchiding  tlie  character  of  counsel  consulted,'"' 
defendant's  belief,''^  the  truthf iihiess  and  completeness  of  statement,"^  the  advice 
given,^^  his  good  faith  and  reliance  upon  the  advice  given,^^  the  degree  of  proof 
requisite,^^  and  the  extent  to  wliich  such  advice  may  be  a  defense.^^ 

6.  Malice.^    When  maUce  is  in  issue    the  court  should  properly  define  it^^ 


been  guilty  of  the  charge  made  against  him, 
and  in  undertaking  such  prosecution  from 
public  motives,  then  there  was  no  probable 
cause  for  the  prosecution.  McWilliams  y. 
Hoban,  42  Md.  56. 

72.  Advice  of  counsel  as  showing  probable 
cause  see  supra,  VI,  B,  2,  d;  VI,  C,  3. 

Advice  of  counsel  as  rebutting  malice  see 
supra,  VIL  E. 

73.  Black  v.  Buckingham,  174  Mass.  102, 
54  N.  E.  494. 

A  charge  is  correct  which  declared  defend- 
ant guilty  if  he  began  the  prosecution  ma- 
liciously, and  without  reasonable  cause,  al- 
though no  express  reference  is  made  to  advice 
of  counsel.  O'Neal  v.  McKinna,  IIG  Ala. 
606,  22  So.  905. 

74.  O'Neal  v.  McKinna,  116  Ala.  606,  22 
So.  905;  Black  v.  Buckingham,  174  Mass. 
102,  54  N.  E.  494. 

75.  Dunlap  v.  New  Zealand  F.  &  M.  Ins. 
Co.,  109  Cal.  365,  42  Pac.  29. 

76.  Hurlbut  v.  Hardenbrook,  85  Iowa  606, 
52  N.  W.  510;  Walker  v.  Camp,  69  Iowa  741, 
27  N.  W.  800;  Lancaster  v.  Langston,  36 
S.  W.  521,  18  Ky.  L.  Hep.  299;  Fugate  v. 
Millar,  109  Mo.  281,  19  S.  W.  71;  Laughlin 
V.  Clawson,  27  Pa.  St.  328. 

Too  broad  an  instruction  as  to  elements  of 
advice  of  counsel  see  Black  v.  Buckingham, 
174  Mass.  102,  54  N.  E.  494. 

77.  California. —  Williams  v.  Casebeer,  126 
Cal.  77,  58  Pac.  380. 

Colorado. —  Clement  v.  Major,  8  Colo.  App. 
86,  44  Pac.  776. 

Connecticut. —  Smith  v.  King,  62  Conn.  515, 
26  Atl.  1059. 

Indiana. —  Burgett  v.  Burgett,  43  Ind.  78. 

Iowa. —  Hurlbut  v.  Hardenbrook,  85  Iowa 
606,  52  N.  W.  510. 

Nebraska. —  Perrenoud  v.  Helm,  65  Nebr. 
77,  90  N.  W.  980. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  170. 

78.  Messman  v.  Ihlenfeldt,  89  Wis.  585,  62 
N.  W.  522. 

79.  Thurkettle  v.  Frost,  137  Mich.  649, 
100  N.  W.  283;  Leahey  v.  March,  155  Pa. 
St.  458,  26  Atl.  701;  Smith  v.  Walter,  125 
Pa.  St.  453,  17  Atl.  466;  Palmer  v.  Broder, 
78  Wis.  483,  47  N.  W.  744 ;  Stewart  v.  Sonne- 
born,  98  U.  S.  187,  25  L.  ed.  116  [reversing 
22  Fed.  Cas.  No.  13,176,  2  Woods  599]. 

Where  it  is  undisputed  that  defendant 
placed  all  the  facts  before  the  prosecuting 
attorney  by  himself  and  by  disinterested 
witnesses,  and  acted  on  his  opinion,  the  court 
should  instruct  that  plaintiff  has  failed  to 
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show  want  of  probable  cause  to  make  the 
complaint.  Huntington  v.  Gault,  81  Mich» 
144,  45  N.  W.  970. 

80.  Mauldin  v.  Ball,  104  Tenn.  597,  5S 
S.  W.  248. 

81.  Fox  V.  Davis,  55  Ga.  298;  Adkin  t\ 
Pillen,  136  Mich.  682,  100  N.  W.  176;  Peter- 
son V.  Toner,  80  Mich.  350,  45  N.  W.  346  j 
Biddle  v.  Jenkins,  61  Nebr.  400,  85  N.  W. 
392;  Palmer  v.  Broder,  78  Wis.  483,  4T 
N.  W.  744. 

82.  Williams  v.  Casebeer,  126  Cal.  77,  58 
Pac.  380;  Albrecht  v.  Ward,  91  111.  App.  38; 
Laing  v.  Mitten,  185  Mass.  233,  70  N.  E. 
128. 

83.  Arkansas. —  Kansas,  etc..  Coal  Co.  v. 
Galloway,  71  Ark.  351,  74  S.  W.  521,  100 
Am.  St.  Rep.  79. 

District  of  Columbia. —  Staples  v.  Johnson, 
25  App.  Cas.  155. 

Oklahoma. —  Ten  Cate  v.  Fansler,  10  Okla. 
7,  65  Pac.  375. 

Pennsylvania. —  Baker  v.  Moore,  29  Pa. 
Super.  Ct.  301. 

South  Carolina. —  Baker  v.  Hornick,  57 
S.  C.  213,  35  S.  E.  524. 

Tennessee. —  Mauldin  v.  Ball,  104  Tenn. 
597,  58  S.  W.  248. 

Wisconsiyi. —  Strehlow  v.  Pettit,  96  Wis. 
22,  71  N.  W.  102. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  170. 

84.  Malice  as  essential  element  of  liability 
see  supra,  VII,  A. 

85.  Cecil  V.  Clarke,  17  Md.  508,  holding 
that  when  the  facts  themselves  are  too  in- 
conclusive to  justify  any  rational  mind  in 
finding  malice  on  part  of  defendant,  the  court 
may  instruct  the  jury,  when  called  on  to  do 
so,  that  there  is  no  sufficient  evidence  to 
sustain  the  action. 

86.  Alabama. —  Sweeny  v.  Bienville  Water 
Supply  Co.,  121  Ala.  454,  25  So.  575.  See 
also  Rutherford  v.  Dyer,  (1906)  40  So. 
974. 

Connecticut. —  Smith  v.  King,  62  Conn. 
515,  2G  Atl.  1059. 

Iowa. —  Paukett  v.  Lirermore,  5  Iowa  277. 

Missouri. —  Fugate  v.  Millar,  109  Mo.  281, 
19  S.  W.  71. 

North  Carolina,. —  Savage  v.  Davis,  131 
N.  C.  159,  42  S.  E.  571. 

Texas. —  McDaniel  v.  Needham,  61  Tex. 
269. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  172. 

Where  the  court  has  rejected  a  prayer  de- 
fining malice  because  it  was  incorrect,  it  is 
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witliout  contradiction,^^  and  instruct  with  regard  to  the  inferences'^  and  presump- 
tions arising  from  the  circumstances  proved,'^  and  the  further  fact  that  all  such 
inferences  may  be  rebutted  by  other  evidence  in  the  case.^ 

7.  Concurrence  of  Probable  Cause  and  Malice.  Inasmuch  as  both  probable 
cause  and  malice  must  have  existed  in  order  to  entitle  plaintiff  to  recover,^^  tlie 
court  should  properly  instruct  the  jury  in  that  regard/^  as  to  the  burden  of 
proof,^^  and  the  weight  and  sufficiency  of  the  evidence.^^ 

8.  Damages.^^  The  jury  should  be  directed  as  to  the  elements  of  damages  and 
the  principles  by  which  its  discretion  should  be  governed,^^  regarding  actual,^''^ 


not  bound  ex  mora  motu  to  give  any  defini- 
tion of  it.    Garvev  v.  Wayson,  42  Md.  178. 

87.  Whitfield  v.  Westbrook,  40  Miss.  311. 

88.  A Za&ama.— Rutherford  v.  Dyer,  (1906) 

40  So.  974;  Lunsford  v.  Dietrich,  93  Ala.  565, 
9  So.  308,  30  Am.  St.  Rep.  79. 

Connecticut. —  Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493,  16  Atl.  554. 

Missouri. —  Fugate  v.  Millar,  109  Mo.  281, 
19  S.  W.  71. 

Ohio. —  Funk  v.  Amor,  4  Ohio  Cir.  Ct.  27 1, 
2  Ohio  Cir.  Dec.  541. 

Texas. —  Biering  v.  Galveston  First  Nat. 
Bank,  69  Tex.  599,  7  S.  W.  90;  Gimbel  v. 
Gomprecht,  (Civ.  App.  1896)  36  S.  W.  781. 

Vermont. —  Closson  v.  Staples,  42  Vt.  209, 
1  Am.  Rep.  316. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  172. 

89.  Connecticut. —  Smith  v.  King,  62  Conn. 
515,  26  Atl.  1059. 

Indiana. —  Smith  v.  McDaniel,  5  Ind.  App. 
581,  32  N.  E.  798. 

.Veto  York. — Langley  v.  East  River  Gas  Co., 

41  N.  Y.  App.  Div.  470,  58  N.  Y.  Suppl. 
992. 

North  Carolina. —  Merrell  v.  Dudley,  139 
N.  C.  57,  51  S.  E.  777. 

Oregon. —  G^e  v.  Culver,  12  Oreg.  228,  6 
Pac.  775. 

Pennsylvania. —  Baker  v.  Moore,  20  Pa. 
Super.  Ct.  301. 

South  Carolina. —  Baker  v.  Hornick,  57 
S.  C.  213,  35  S.  E.  524. 

Tennessee. —  Graham  v.  Fidelity  Mut.  Life 
Assoc.,  98  Tenn.  48,  37  S.  W.  995. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Grif- 
fin, 20  Tex.  Civ.  App.  91,  48  S.  W.  542. 

United  States. —  Wheeler  v.  Nesbitt,  24 
How.  544,  16  L.  ed.  765. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  172. 

An  instruction  was  proper  which  charged 
that  if  defendant  commenced  the  criminal 
prosecution  to  get  possession  of  certain  prem- 
ises, and  without  the  intention  of  punishing 
plaintiff  for  a  violation  of  the  law,  it  was  an 
abuse  of  process  which  would  be  conclusive 
evidence  of  malice,  as  to  which  the  advice 
of  counsel  would  be  no  protection.  Rulison 
V.  Collins,  5  Indian  Terr.  282,  82  S.  W.  748. 

Request  properly  refused. — Where  a  prayer 
groups  together  various  facts  and  asks  the 
court  to  instruct  the  jury  that  they  may  con- 
sider such  facts  if  found  by  them,  in  deter- 
mining whether  or  not  defendant  was  actu- 
ated by  malice,  and  several  of  the  facts  so 


enumerated,  even  if  found  by  the  jury,  would 
not  be  evidence  of  malice,  such  prayer  should 
be  rejected.    Garvey  v.  Way  son,  42  Md.  178. 

90.  Smith  V.  McDaniel,  5  Ind.  App.  581, 
32  N.  E.  798;  Hinson  v.  Powell,  109  N.  C. 
534,  14  S.  E.  301;  Wheeler  v.  Nesbitt,  24 
How.  (U.  S.)  544,  16  L.  ed.  765. 

91.  Dreyfus  r.  Aul,  29  Nebr.  191,  45  N.  W. 
282.  See  also  supra,  VI;  Vll. 

92.  Georgia. —  Coleman  v.  Allen,  79  Ga. 
637,  5  S.  E.  204,  11  Am.  St.  Rep.  449. 

Illinois. —  Morrell  V.  Martin,  17  111.  App. 
336. 

Kentucky. —  Ahrens,  etc.,  Mfg.  Co.  V. 
Hoeher,  106  Ky.  692,  51  S.  W.  194,  21  Ky. 
L.  Rep.  299. 

Missouri. —  Fugate  v.  Millar,  109  Mo.  281, 
19  S.  W.  71;  Talbott  v.  Great  Western 
Plaster  Co.,  86  Mo.  App.  558;  Hilbrant  V. 
Donaldson,  69  Mo.  App.  92. 

New  Hampshire. —  Cohn  v.  Saidel,  71  N.  H. 
558,  53  Atl.  800. 

Neio  York. —  Vorce  v.  Oppenheim,  37  N.  Y. 
App.  Div.  69,  55  N.  Y.  Suppl.  596. 

See  33  Cent.  Dig.  tit.  "  Malicious  Prosecu- 
tion," §  171. 

Requests  properly  refused. —  It  is  not  re- 
versible error  to  refuse  to  give  an  instruction 
as  to  malice  and  want  of  probable  cause 
where  it  is  not  sufficiently  precise  and  definite 
(Stone  V.  Stevens,  12  Conn.  219,  30  Am.  Dec. 
611),  or  which  is  defective  in  not  defining 
^vhat  is  meant  by  malice  (Johns  v.  Marsh,  52 
Md.  323).  But  see  Ahrens,  etc.,  Mfg.  Co.  v. 
Hoeher,  106  Ky.  692,  51  S.  W.  194,  21  Ky. 
L.  Rep.  299. 

93.  Sandell  v.  Sherman,  107  Cal.  391,  40 
Pac.  493;  Stone  v.  Stevens,  12  Conn.  219, 
30  Am.  Dec.  611. 

94.  Stone  v.  Stevens,  12  Conn.  219,  30  Am. 
Dec.  611;  Keesling  v.  Doyle,  8  Ind.  App.  43, 
35  N.  E.  126;  Jones  v.  Jenkins,  3  Wash.  17, 
27  Pac.  1022. 

95.  Damages  as  element  of  liability  see 
supra,  IX,  A. 

96.  Marks  v.  Hastings,  101  Ala.  165,  13  So. 
297. 

An  instruction  is  sufficient  which  charges 
that  if  the  jury  found  for  plaintiff  they 
should  give  him  such  a  sum  as  would  in- 
demnify him  for  the  injuries  he  had  sustained 
by  the  wrongful  acts  of  defendant,  in  the 
absence  of  any  request  for  more  specific  in- 
structions. Leach  v.  Wilbur,  9  Allen  (Mass.) 
212. 

97.  Iowa. —  Parkhurst  v.  Masteller,  57 
Iowa  474,  10  N.  W.  864. 
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special,^^  punitive,  and  vindictive  damages,^^  and,  when  proper,  as  to  the  pecuniary 
abihty  of  defendant.^ 

D.  Verdict^  and  Judgrnent.  When  it  has  a  sufficient  basis  in  the  pleading,* 
a  verdict  if  general  and  not  inconsistent  with  special  findings,*  or  if  special  and 
properly  framed^  and  sufficiently  answered and  the  judgment  entered  thereon 
against  the  party'''  or  parties^  will  be  sustained  and  a  new  trial  refused. 

E.  New  Trial  For  Insufficient  Evidence.  As  regards  the  sufficiency  of 
evidence  where  the  testimony  is  uncontradicted,  the  finding  of  tlie  court,^  and 
where  the  testimony  is  conflicting,  the  verdict  of  the  jury,^'^  if  tliere  is  no  substantial 


Kentucky. —  Abohosh  v.  Buck,  43  S.  W. 
425,  19  Ky.  L.  Rep.  1267. 

Massachusetts. —  Black  v.  Buckingham,  174 
Mass.  102.  54  N.  E.  494. 

Missouri. —  Dwyer  v.  St.  Louis  Transit  Co., 
108  Mo.  App.  152,  83  S.  W.  303. 

Nebraska. —  Ellison  v.  Brown^  43  Nebr.  68, 
61  N.  W.  97. 

North  Dakota. —  Merchant  v.  Pielke,  10 
N.  D.  48,  84  N.  W.  574. 

Pennsylvania. —  Reel  v.  Martin,  12  Pa. 
Super.  Ct.  340. 

Texas. —  Shannon  v.  Jones,  76  Tex.  141, 
13  S.  W.  477;  Curlee  v.  Rose,  27  Tex.  Civ. 
App.  259,  65  S.  W.  197. 

Washington. —  Jones  V.  Jenkins,  3  Wash. 
17,  27  Pac.  1022. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  173. 

98.  Coleman  v.  Allen,  79  Ga.  637,  5  S.  E. 
204,  11  Am.  St.  Rep.  449;  Lytton  v.  Baird, 

95  Ind.  349. 

99.  Alabama. —  Brown  v.  Master,  111  Ala. 
397,  20  So.  344. 

Iowa. —  Connelly  v.  White,  122  Iowa  391, 
98  N.  W.  144. 

Missouri. —  Cooper  v.  Scyoc,  104  Mo.  App. 
414,  79  S.  W.  751;  Ruth  v.  St.  Louis  Tran- 
sit Co.,  98  Mo.  App.  1,  71  S.  W.  1055. 

Ohio. —  Miles  v.  Salisbury,  21  Ohio  Cir.  Ct. 
333,  12  Ohio  Cir.  Dec.  7. 

Wisconsin. — Eggett  v.  Allen,  119  Wis.  625, 

96  N.  W.  803. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  173. 

Jury  may  be  instructed  to  be  lenient  be- 
cause plaintiff  has  been  vindicated.  Marx  v. 
Mann,  1  Pa.  Co.  Ct.  262. 

1.  Whitfield  V.  Westbrook,  40  Miss.  311. 
Compare  Singer  Mfg.  Co.  v.  Bryant,  105  Va. 
403,  54  S.  E.  320. 

2.  Proper  form  of  verdict  is  given  in  Ruth- 
erford V.  Dyer,  (Ala.  1906)  40  So.  974. 

3.  Rilev  V'  Gourley,  9  Conn.  154;  Rigden 
V.  Jordan,  81  Ga.  668,  7  S.  E.  857. 

4.  Acton  v.  Coffman,  74  Iowa  17,  36  N.  W. 
774. 

5.  Cullen  v.  Hanisch,  114  Wis.  24,  89  N.  W. 
900. 

6.  See  eases  cited  infra,  this  note. 

Such  verdict  need  not  find  the  evidence  and 
all  the  surplusage  contained  in  the  complaint 
(Tucker  v.  Hyatt,  151  Ind.  332,  51  N.  E. 
469,  44  L.  R.  A.  129),  or  probable  cause,  that 
being  for  the  court  to  infer  ( Tucker  v.  Hyatt, 
supra;  Taylor  v.  Baltimore,  etc.,  R.  Co.,  18 
Ind.  App.  692,  48  N.  E.  1044,  surplusage  dis- 
regarded; Indiana  Bicycle  Co.  V.  Willis,  18 
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Ind.  App.  525,  48  N.  E.  646,  acquittal  a  suffi- 
cient finding  of  innocence) . 

A  special  verdict  finding  want  of  probable 
cause  will  not  support  a  judgment  for  plain- 
tiff, as  malice  is  not  inferred  from  want  of 
probable  cause,  but  is  a  question  of  fact. 
Helwig  V.  Beckner,  149  Ind.  131,  46  N.  E. 

644,  48  N.  E.  788.  Compare  Cooper  v.  Utter- 
bach,  37  Md.  282. 

7.  Smith  V.  Zent,  59  Ind.  362,  holding  that 
where  the  jury  find  generally  for  plaintiff  and 
specially  facts  that  show  probable  or  good 
cause,  defendant  is  entitled  to  judgment  on 
the  special  finding, 

8.  Albright  t:  McTighe,  49  Fed.  817,  hold- 
ing that  the  judgment  may  be  against  one, 
more,  or  all  joint  tort-feasors. 

If  part  of  defendants  fail  to  plead,  judg- 
ment must  go  against  them,  notwithstanding 
a  sufficient  plea  by  the  others.  Legrand  v. 
Page,  7  T.  B.  Mon.  (Ky.)  401. 

vSeverance  of  the  damages  in  the  verdict  is 
a  ground  for  a  reversal  and  a  new  trial,  in 
an  action  against  two  defendants  for  mali- 
cious prosecution.  McCool  v.  Mahoney,  54 
Cal.  491. 

Ga.  Code,  §  3075,  as  to  joint  trespassers, 
does  not  apply  to  actions  for  malicious 
prosecution.    McCalla  v.  Shaw,  72  Ga.  458. 

9.  Bernar  v.  Dunlap,  94  Pa.  St.  329. 

10.  California. —  Vann  v.  McCreary,  77  Cal. 
434,  19  Pac.  826. 

Georgia. —  Horn  v.  Sims,  92  Ga.  421,  17 
S.  E.  670;  Southwestern  R.  Go.  V.  Mitchell, 
80  Ga.  438,  5  S.  E.  490. 

Indiana. —  Paddock  v.  Watts,  116  Ind.  146, 
18  N.  E.  518,  9  Am.  St.  Rep.  832;  Atkinson 
V.  Van  Cleave,  25  Ind.  App.  508,  57  N.  E. 
731. 

loiva. —  Holden  v.  Merritt,  92  Iowa  707, 
61  N.  W.  390;  Gale  v.  Bohanan,  73  Iowa  501, 
35  N.  W.  599;  Burtis  v.  Chambers,  51  Iowa 

645,  2  N.  W.  503. 

Kansas. —  Clark  v.  Baldwin,  25  Kan.  120. 

Maine. —  Speck  v.  Judson,  63  Me.  207. 

Maryland. —  Owens  v.  Owens,  81  Md.  518, 
32  Atl.  247. 

Massachusetts. —  Donnelly  v.  Daggett,  145 
Mass.  314,  14  N.  E.  161;  Krulevitz  v.  Eastern 
R.  Co.,  143  Mass.  228,  9  N.  E.  613;  Bobsin 
V.  Kingsbury,  138  Mass.  538. 

Nebraska. —  Dreyfus  v.  Aul,  29  Nebr.  191, 
45  N.  W.  282;  Tucker  v.  Cannon,  28  Nebr. 
196,  44  N.  W.  440. 

New  York. —  Howe  V.  Oldham,  69  Hun  57, 
23  N.  Y.  Suppl.  703;  Waas  v.  Stephens,  2 
Silv.  Sup.  581,  6  N.  Y.  Sunpl.  131  [affirmed 
in  128  N.  Y.  123,  28  N.  E.  21] ;  Humphreys  V. 
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roiind,^^  or  such  an  absence  of  evidence  as  to  justify  interference/^  will  not  be 
isturbed,  especially  where  substantial  justice  has  been  done.^^    But  where  a  ver- 
dict has  no  evidence  to  sustain  it  on  a  material  point,^'^  where  the  evidence  is 
wholly  insufficient,^^  or  where  it  is  apparent  that  justice  has  miscarried^®  a  new 
trial  should  be  granted. 

XVI.  Appeal  and  Error.^^ 

A.  Reversal  Not  Justified.  Reversal  on  appeal  will  not  be  justilied  by  an 
erroneous  instruction,  validated  by  construction  of  the  charge  as  a  whole,^^  induced 
by  request  of  appellant,^^  or  not  affecting  the  result  because  otherwise  justified 
or  harmless,^^  or  not  properly  objected  to  ;  nor  by  errors  in  rulings  on  evidence 
acquiesced  in^  or  harmless;''^*  nor  by  an  objection  to  a  verdict  made  for  the  first 
time  on  appeal.^^    Nor  should  there  be  a  reversal  for  the  better  satisfaction  by  the 


Prudential  Ins.  Co.,  16  N.  Y.  Siippl.  480 
[affirmed  in  135  N.  Y.  650,  32  N.  E.  647]; 
Doane  v.  Anderson,  15  N.  Y.  Suppl.  459 ;  Silk- 
man  V.  Crosby,  14  N.  Y.  St.  563. 

Pennsylvania. —  Miller  v.  Hammer,  141  Pa. 
St.  196,  21  Atl.  767. 

Texas. —  Shannon  r.  Jones,  76  Tex.  141,  13 
S.  W.  477;  Gulf,  etc.,  R.  Co.  v.  James,  73 
Tex.  12,  10  S.  W.  744,  15  Am.  St.  Rep.  743. 

Wisconsin. —  Lueck  v.  Heisler,  87  Wis.  644, 
58  N.  W.  1101. 

United  States.— liershej  v.  O'Neill,  36  Fed. 
168. 

Canada. —  Pockett  v.  Pool,  11  Manitoba 
275;  Scougall  r.  Stapleton,  12  Ont.  206; 
Hagerty  v.  Great  Western  R.  Co.,  44  U.  C. 
Q.  B.  319;  Hood  v.  Cronkite,  29  U.  C.  Q.  B. 
98. 

Proof  of  probable  cause  sufi&cient  to  sustain 
verdict  for  plaintiff  see  Roberts  v.  Keeler, 
111  Ga.  181,  36  S.  E.  617;  Barge  v.  Weems, 
109  Ga.  685,  35  S.  E.  65;  Hutchinson  r. 
Wenzel,  155  Ind.  49,  56  N.  E.  845;  Gould  v. 
Gregory,  133  Mich.  382,  95  N.  W.  414;  Miller 
Bank  r.  Richmon,  68  Nebr.  731,  94  N.  W. 
998 ;  Rosenblatt  v.  Rosenberg,  1  Nebr.  (Unoff .) 
656,  95  N.  W.  686;  McMorris  v.  Howell,  89 
N.  Y.  App.  Div.  272,  85  N.  Y.  Suppl.  1018; 
Jones  V.  Morris,  97  Va.  43,  33  S.  E.  377. 

11.  Nelson  v.  Danielson,  82  HI.  545: 
Blakely  v.  Patterson,  15  U.  C.  Q.  B.  180; 
Owens  V.  Purcell,  11  U.  C.  Q.  B.  390. 

12.  Bruington  v.  Wingate,  55  Iowa  140,  7 
N.  W.  478 ;  Shea  v.  Cloquet  Lumber  Co.,  97 
Minn.  41,  105  N.  W.  552;  Shrosbery  r. 
Osmaston,  37  L.  T.  Rep.  N.  S.  792  [followed 
in  Baker  v.  Kilpatrick,  7  Brit.  Col.  150]. 

13.  Thompson  v.  Force,  65  111.  370. 

14.  Georgia. —  Goggans  v.  Monroe,  31  Ga. 
331. 

iV66r«s/ba..— Hiatt  v.  Kinkaid,  28  Nebr. 
721,  45  N.  W.  236. 

Neiv  Jersey. —  Bell  v.  Atlantic  City  R.  Co., 
58  N.  J.  L.  227,  33  Atl.  211. 

Utah.— Wright  v.  Ascheim,  5  Utah  480,  17 
Pae.  125. 

Washington. —  Murrey  v.  Kelso,  10  Wash. 
47,  38  Pac.  879. 

15.  Mohar  r.  Simmons,  3  N.  Y.  St.  293; 
Cox  V.  English,  etc.,  Bank,  [1905]  A.  C.  168, 
74  L.  J.  P.  C.  62,  92  L.  T.  Rep.  N.  S.  483. 

16.  Mohar  v.  Simmons,  3  N.  Y.  St.  293. 
The  English  test  is  whether  the  evidence  i« 


such  as  to  make  unreasonable  and  almost 
perverse,  that  the  jury,  when  instructed  and 
assisted  properly  by  the  judge,  should  re- 
turn such  a  verdict.  Metropolitan  R.  Co. 
W^right,  11  App.  Cas.  152,  55  L.  J.  Q.  B.  401, 
54  L.  T.  Rep.  N.  S.  658,  34  Wkly.  Rep.  746; 
Lyons  v.  Kelly,  6  U.  C.  Q.  B.  278;  Tyler  v. 
Babington,  4  U.  C.  Q.  B.  202. 

In  Canada  see  Wilson  v.  Tennant,  25  Ont. 
339;  Nourse  v.  Calcutt,  6  U.  C.  C.  P.  14; 
Ruttan  v.  Pringle,  1  U.  C.  C.  P.  244;  Lyons 
r.  Kelly,  6  U.  C.  Q.  B.  278;  Tyler  v.  Babing- 
ton, 4  U.  C.  Q.  B.  202. 

17.  Appeal  and  error  generally  see  Appeal 
AND  Error. 

18.  See  supra,  XV,  C. 

19.  Dawson  v.  Schloss,  93  Cal.  194,  29  Pac. 
31. 

20.  Coleman  V.  Heurich,  2  Mackey  (D.  C.) 
189 

21.  ArA-a nsa6-.—  Hearn  r.  Coy,  (1890)  13 
S.  W.  596. 

Colorado. —  Brooks  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303. 

Connecticut. —  Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493,  16  Atl.  554. 

loica. —  Parkhurst  v.  Masteller,  57  Iowa 
474,  10  N.  W.  864 ;  Myers  v.  Wright,  44  Iowa 
38. 

Maine.—  Smith  v.  Swett,  63  Me.  344. 

Maryland. —  Hegenrather  v.  Spielman, 
(1891)  22  Atl.  1106. 

Missouri. —  Sparling  v.  Conway,  75  Mo. 
510;  Lalor  v.  Byrne,  51  Mo.  App.  578. 

New  York.— See  Neil  v.  Thorn,  88  N.  Y. 
270. 

Utah. —  Hamer  v.  Ogden  First  Nat.  Bank, 
9  Utah  215,  33  Pac.  941. 

See  33  Cent.  Dig.  tit.  "Malicious  Prosecu- 
tion," §  178. 

Failure  to  instruct  upon  subject  of  exem- 
plary damages  when  no  actual  damages  are 
recovered  may  be  non-prejudicial.  Myers  v. 
Wright,  44  Iowa  38. 

22.  Labar  f.  Crane,  56  Mich.  589,  23  N.  W. 
325. 

23.  Louisville,  etc.,  R.  Co.  v.  Hendricks,  13 
Ind.  App.  10,  40  N.  E.  82,  41  N.  E.  14. 

24.  Wright  v.  Fansler,  90  Ind.  492;  Flam 
V.  Lee,  116  Iowa  289,  90  N.  W.  70,  98  Am. 
St.  Rep.  242. 

25.  Bays  v.  Herring,  51  Iowa  286,  1  N.  W. 
558. 

[XVI,  A] 


120    [26  Cyc] 


MALICIOUS  PROSECUTION 


appellate  court  because  the  verdict  should  have  been  smaller ;  nor  on  any  issue 
not  fully  presented  by  the  case  on  appeal.^^ 

B.  Reversal  Justified.  In  accordance  with  the  rules  governing  the  deter- 
mination of  appeals  generally  a  reversal  will  be  justified  by  unexcused  and 
material  error  in  instructions  substantially  affecting  the  result,^^  or  by  error  in 
submitting  to  the  jury  the  question  of  probable  cause.^ 

XVII.  Criminal  Responsibility.^^ 

At  common  law  tliere  was  no  criminal  responsibility  for  having  caused  a 
malicious  prosecution.^^    It  exists  by  virtue  of  statute  only.^^ 


MALICIOUS  SHOOTING.    See  Assault  and  Battery  ;  Homicide. 
MALICIOUS  THREAT.    See  Threats. 
MALICIOUS  TRESPASS.    See  Trespass. 

Malicious  wrong.  An  intentional  action  causing  damage,  when  done 
without  just  cause  or  excuse.^    (See  Malice  ;  Malicious.) 

MALIGNANT  PUSTULE.  A  disease  caused  by  the  infliction  upon  the  body  of 
putrid  animal  matter  containing  poisonous  bacillus  anthrax.^  (See,  generally. 
Accident  Insurance.) 

MALINGERING.  A  deception  practised  by  anybody  from  which  they  try  to 
make  out  that  they  are  sick  when  they  are  not  sick.^ 

MALITIA.    An  express  evil  design.^    (See  Malice.) 

MALITIA  EST  ACIDA.  EST  MALI  ANIMI  AFFECTUS.  A  maxim  meaning 
"Malice  is  sour,  it  is  the  quality  of  a  bad  mind."  ^ 

MALITIA  HOMINUM  EST  OBVIANDUM.  A  maxhn  meaning  "  The  mahce  of 
men  is  to  be  averted."  ^ 

MALITIA  SUPPLET  ^TATEM.  A  maxim  meaning  "  Malice  supplies  (or  makes 
up  for)  age  ;  wickedness  of  design  supplies  the  want  of  age."'^ 

MALITIIS  HOMINUM  NON  EST  INDULGENDUM.  A  ^  maxim  meaning  "  I^o 
indulgence  ought  to  be  shown  to  the  malicious  desires  of  men."*^ 


26.  Sayles  t.  Hoetzel,  20  N.  Y.  Suppl.  553. 

37.  Dann  v.  Wormser,  38  N.  Y.  App.  Div. 
460,  56  K  Y.  Suppl.  474;  Lauterbach  /;. 
Netzo,  111  Wis.  322,  87  N.  W.  230. 

28.  See  Appeal  and  Ekroe,  3  Cyc.  440 
et  seq. 

29.  Thompson  v.  Lumley,  7  Daly  (N.  Y.) 
74. 

30.  Loui  Soy  Wing  v.  Chung  Yick,  113  Cal. 
310,  45  Pac.  470. 

It  was  reversible  error,  where  the  facts  were 
undisputed,  to  submit  to  the  jury  the  question 
of  the  existence  of  probable  cause.  Bell 
Atlantic  City  R.  Co.,  58  N.  J.  L.  227,  33  Atl. 
211.  Compare  Pangburn  v.  Bull,  1  Wend. 
(N.  Y.)  345. 

The  question  of  probable  cause  will  be  re- 
viewed on  appeal  as  a  legal  conclusion,  rather 
than  as  a  mere  question  of  fact.  Eiclchoff  v. 
Fidelity,  etc.,  Co.,  74  Minn.  139,  76  N.  W. 
1030. 

31.  Criminal  law  generally  see  Criminal 
Law. 

Indictment  or  information  generally  see  In- 
dictments AND  Informations. 

32.  Knight  v.  Sawin,  6  Me.  361,  holding 
that  a  malicious  prosecution  is  not  an  in- 
dictable offense,  although  it  is  good  ground 
for  recovering  damages  in  a  civil  action. 

[XVI,  A] 


33.  See  the  statutes  of  the  several  states. 

Want  of  probable  cause  and  malice  see 
Johnson  v.  State,  32  Tex.  Cr.  58,  22  S.  W. 
43. 

Prosecution  and  punishment  see  Dempsey  v. 
State,  27  Tex.  App.  269,  11  S.  W.  372,  11  Am. 
St.  Eep.  193;  Reed  v.  State,  29  Tex.  App. 
449,  16  S.  E.  99. 

1.  Continental  Ins.  Co.  v.  Pacific  Fire  Un- 
derwriters, 67  Fed.  310,  320. 

2.  Bacon  v.  U.  S.  Mutual  Acc.  Assoc.,  123 
N.  Y.  304,  310,  25  N.  E.  399,  20  Am.  St.  Rep. 
748,  9  L.  R.  A.  617. 

3.  Brown  v.  Third  Ave.  R.  Co.,  19  Misc. 
(N.  Y.)  504,  507,  43  N.  Y.  Suppl.  1094. 

4.  Burrill  L.  Diet,  [citing  4  Blackstone 
Comm.  199]. 

Used  in  Hanson  v.  Globe  Newspaper  Co., 
159  Mass.  293,  302,  34  N.  E.  462,  20  L.  R.  A. 
856;  Jones  v.  Gwynn,  10  Mod.  214,  215. 

5.  Bouvier  L.  Diet,  [citing  Creswick  r. 
Rooksby,  2  Bulstr.  47,  49]. 

6.  Morgan  Leg.  Max. 

7.  Burrill  L.  Diet. 

Applied  in  Spillane  v.  Missouri  Pac.  R.  Co., 
135  Mo.  414,  426,  37  S.  W.  198,  58  Am.  St. 
Rep.  580;  Hawk  v.  Harman.  5  Binn.  (Pa.) 
43,  45. 

8.  Morgan  Leg.  Max. 
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MALLEABLE.  Capable  of  being  drawn  out  and  extended  by  beating ;  capable 
of  extension  by  hammering ;  reducible  to  laminated  form  by  beating.^ 

MALPRACTICE.  As  applied  to  attorneys  at  law,  evil  practice  in  a  professional 
capacity  and  a  resort  to  methods  and  practices  unsanctioned  and  prohibited 
by  law;^^  misbehavior;  evil  practice  ;  practice  contrary  to  established  rules 
improper  or  immoral  conduct ;  objectionable  practice  ;  ^'^  evil  practice  ;  illegal  or 
immoral  conduct;  practice  contrary  to  established  rules  ;  practice  contrary  to 
rules.^*  As  applied  to  physicians  and  surgeons,  negligent  acts  committed  by  a 
physician  in  treating  his  patient ;  or  tlie  unskilful  treatment  by  a  physician  or 
surgeon  in  consequence  of  which  the  patient  is  injured  more  or  less  seriously, 
perhaps  permanently.^^  (Malpractice :  Of  Attorney,  see  Attorney  and  Client. 
Of  Physician  —  Generally,  see  Physicians  and  Surgeons  ;  Resulting  in  Death, 
see  Homicide.) 

Malt.  Barley  or  other  grain  steeped  in  water  and  dried  in  a  kiln,  thus  forcing 
germination,  until  the  saccharine  principle  has  been  evolved.^' 

Malt  liquor.  An  alcoholic  liquor,  as  beer,  ale,  or  porter,  prepared  by  fer- 
menting an  infusion  of  malt;^^  a  general  term  for  alcoholic  beverages  produced 
merely  by  the  fermentation  of  malt  as  opposed  to  those  obtained  by  distillation  of 
malt  or  mash.^^    (See,  generally.  Intoxicating  Liquors.) 

Maltreatment,  improper  or  miskilful  treatment  by  a  surgeon  of  his 
patient,  which  may  result  from  ignorance,  neglect  or  wilfulness,  not  necessarily 


9.  Farris  v.  Magone,  46  Fed.  845,  849. 

10.  Matter  of  Baum,  5  Silv.  Sup.  (N.  Y.) 
462,  463,  8  N.  Y.  Suppl.  771;  Matter  of  Post, 
4  Silv.  Sup.  (N.  Y.)  248,  249,  7  N.  Y.  Suppl. 
438. 

11.  Century  Diet,  \_quoted  in  Matter  of 
Silkman,  88  N.  Y.  App.  Div.  102,  123,  84 
N.  Y.  Suppl.  1025]. 

12.  Standard  Diet,  {^quoted  in  Matter  of 
Silkman,  88  N.  Y.  App.  Div.  102,  123,  84 
N.  Y.  Suppl.  1025]. 

13.  Webster  Diet,  [quoted  in  Matter  of 
Silkman,  88  N.  Y.  App.  Div.  102,  123,  84 
N.  Y.  Suppl.  1025]. 

14.  Worcester  Diet,  [quoted  in  Matter  of 
Silkman,  88  N.  Y.  App.  Div.  102,  123,  84 
N.  Y.  Suppl.  1025]. 

The  word  is  an  appropriate  term  for  a  con- 
tempt committed  by  an  attorney  or  solicitor 
in  abusing  the  practice  of  the  court.  Matter 
of  Silkman,  88  N.  Y.  App.  Div.  102,  123,  84 
N.  Y.  Suppl.  1025.  Proof  that  an  attorney 
appeared  both  for  plaintiff  and  defendant  in 
actions  involving  the  same  issue,  or  that  he 
used  a  legal  process  in  an  abusive  manner, 
warrants  his  disbarment  for  malpractice.  In 
re  O'Connell,  174  Mass.  253,  262,  53  N.  E. 
1001,  54  N.  E.  558. 

15.  This  may  consist  in:  (1)  Wilful  acts 
on  the  part  of  the  physician  or  surgeon  toward 
any  person  under  his  care,  by  which  such  per- 
son suffers  death  or  injury;  and  (2)  acts 
forbidden  by  express  statute,  on  the  part  of 
a  physician  or  surgeon  in  treating  a  patient, 
by  means  of  which  such  patient  suffers  deoth 
or  unnecessary  injuries.  Tucker  v.  Gillette, 
22  Ohio  Cir.  Ct.  664,  669,  12  Ohio  Cir.  Dec. 
401. 

16.  Abbott  V.  Mayfield,  8  Kan.  App.  387, 
56  Pac.  327. 

Charge  of  as  libelous  see  Libel  and  Slan- 
der. 

17.  Hollender  v.  Magone,  38  Fed.  912,915; 


Webster  Int.  Diet,  [quoted  in  U.  S.  v.  Colm, 
2  Indian  Terr.  474,  492,  52  S.  W.  38]. 

It  is  used  in  brewing  and  the  distillation 
of  whisky.  U.  S.  v.  Colin,  2  Indian  Terr. 
474,  492,  52  S  W.  38.  As  sold  in  Kansas 
it  is  an  imitation  of  lager  beer,  and  is  made 
from  malted  grain,  hops,  and  water  slightly 
fermented,  and  contains  a  very  slight  per- 
centage of  alcohol  —  a  mere  trace  of  spirits. 
Lincoln  Center  i".  Linker,  7  Kan.  App.  282,  53 
Pac.  787,  788. 

18.  U.  S.  r.  Ducournau,  54  Fed.  138,  139; 
Webster  Int.  Diet,  [quoted  in  Adler  v.  State, 
55  Ala.  16,  23;  U.  S.  v.  Cohn,  2  Indian  Terr. 
474,  492,  52  S.  W.  38 ;  State  v.  Stapp,  29  Iowa 
551,  552;  State  V.  Gill,  89  Minn.  502,  503, 
95  N.  W.  449]. 

19.  Century  Diet,  [quoted  in  Sarlls  r. 
U.  S.,  152  U.  S.  570,  572,  14  S.  Ct.  720,  38 
L.  ed.  556].  It  has  been  characterized  as  a 
liquor  having  neither  vinous  nor  spirituous 
liquors  as  an  ingredient  (TinKer  v.  State,  90 
Ala.  647,  648,  8  So.  855),  and  includes  both 
non-intoxicating  and  intoxicating  malt  liq- 
uors (U.  S.  V,  Cohn,  2  Indian  Terr.  474,  502, 
52  S.  W.  38;  State  v.  Kauffman,  68  Ohio  St. 
635,  644,  67  K  E.  1062),  is  a  broader  term 
than  "  lager  beer  "  and  includes  other  bever- 
ages as  ale  and  porter  ( Sampson  v.  State, 
107  Ala.  76,  79,  18  So.  207),  as  well  as  lager 
beer  itself  (W^itson  v.  State,  55  Ala.  158, 
160;  State  r.  Goyette,  11  R.  I.  592),  also  a 
malt  liquor  sold  under  the  name  of  "  Roch- 
ester Tonic"  (U.  S.  V.  Cohn,  2  Indian  Terr. 
474,  498,  52  S.  W.  38). 

"  Beer  "  when  used  without  a  prefix  signi- 
fies malt  liquor,  and  whenever  malt  liquor  is 
not  intended  to  be  expressed  by  the  use  of  this 
word  some  prefix  is  used,  such  as  "  root 
beer,"  "  ginger  beer,"  etc. ;  but  when  the  word 
"  beer "  is  used  it  means  either  common  or 
bock  beer.  Locke  v.  Com.,  74  S.  W.  654,  655, 
25  Ky.  L.  Rep.  76. 


122    [26  Cyc]        MALTEEA  TMENT—  MAN  A  GE 


implying  that  the  conduct  of  the  surgeon  in  the  treatment  of  tlie  patient's  wounds 
was  either  wilfully  or  grossly  careless.^  (Maltreatment :  By  Physician  or  Sur- 
geon, see  Physicians  and  Surgeons.  Homicide  Arising  Therefrom,  see  Homi- 
cide. Of  Convict,  see  Convicts.  LiabiHty  of  Counties  For,  in  Its  Hospitals, 
Jails,  Etc.,  see  Counties.    See  also  Malpractice.) 

MALUM  HOMINUM  EST  OBVIANDUM.  A  maxim  meaning  "The  malicious 
plans  of  men  must  be  avoided." 

MALUM  IN  SE.  Literally  "a  wrong  in  itself."  An  act  involving  illegality 
from  the  very  nature  of  the  transaction,  upon  principles  of  natural,  moral,  and 
public  law.^'^  (Malum  In  Se  :  Champerty  as,  see  Champerty.  Contracts  of  Cor- 
porations When,  see  Corporations.  In  Criminal  Law,  see  Criminal  Law. 
Validity  of  Contracts  in  Violation  of  Law,  see  Contracts.  See,  generally, 
Actions.    See  Malum  Prohibitum.) 

MALUM  NON  HABET  EFFICIENTEM,  SED  DEFICIENTUM,  CAUSAM.  A  maxim 
meaning  "Evil  has  not  an  efficient,  but  a  deficient,  cause." 

MALUM  NON  PR^SUMITUR.  A  maxim  meaning  "Wickedness  is  not 
presumed." 

MALUM  PROHIBITUM.  An  act  made  wrong  by  legislation  —  a  forbidden 
evil.^^  (Malum  Prohibitum  :  Considerations  For  Bonds  When,  see  Bonds.  Con- 
tracts of  Municipal  Corporation,  When  Not,  see  Municipal  Corporations.  In 
Criminal  Law,  see  Criminal  Law.  Validity  of  Contracts  in  Violation  of  Law, 
see  Contracts.    See,  generally,  Actions.    See  also  Malum  In  Se.) 

MALUM  QUO  COMMUNIUS,  JeO  PEJUS.  A  maxim  meaning  "  The  more  common 
an  evil  is,  the  worse  it  is." 

MALUS  USUS  EST  ABOLENDUS.  A  maxim  meaning  "  An  evil  custom  ought 
to  be  abolished." 

MAN.    Any  human  being,  whether  male  or  female ;  ^  a  human  being ;  a 
person  of  the  male  sex ;  a  male  of  the  human  species  above  the  age  of  puberty 
a  human  being  of  the  male  sex  who  has  arrived  at  the  age  of  puberty  \  ^  a  male 
adult  of  the  human  race,  as  distinguished  from  a  woman  or  a  boy  ;  one  who  has 
attained  manhood,  or  is  regarded  as  of  manly  estate ;    a  married  man ;  a  husband.^^ 

MANAGE.  Ordinarily  to  control  according  to  law ;  ^  to  direct ;  control ; 
govern;  administer;  oversee  ;^^  to  conduct:  carry  on;  to  direct  the  concerns 


20.  Com.  V.  Hackett,  2  Allen  (Mass.)  136, 
142. 

21.  Bouvier  L.  Diet.  Iciting  Stanhope  v. 
Blith,  4  Coke  15a.  156]. 

22.  Black  L.  Diet. 

Acts  mala  in  se  are  felonies  or  breaches  of 
public  duties,  injuries  to  person  or  property, 
outrages  upon  public  decency  or  good  morals, 
and  breaches  of  official  duty  when  done  wil- 
fully or  corruptly  (Com.  v.  Adams,  114  Mass. 
323,  324,  19  Am.  Rep.  362),  but  the  offense 
of  selling  liquor  without  a  license  by  an 
innkeeper  is  not  malum  in  se  (Lewin  v.  John- 
son, 32  Hun  (N.  Y.)  408,  411). 

23.  Morgan  Leg.  Max. 

24.  Burrill  L.  Diet. 

25.  Anderson  L.  Diet,  [quoted  in  Hatch  v. 
Hanson,  46  Mo.  App.  323,  339]. 

Acts  forbidden  by  statute,  but  not  other- 
wise wrong,  are  held  to  be  mala  prohihita. 
Com.  V.  Adams,  114  Mass.  323,  324,  19  Am. 
Rep.  362. 

The  supplying  of  water  by  a  city  has  been 
held  not  malum  prohibitum.  McGonigale  v. 
Defiance,  140  Fed.  621,  627. 

26.  Morgan  Leg.  Max. 

27.  Bouvier  L.  Diet,  [citing  Coke  Litt. 
141;  Littleton,  §  212]. 

Applied  in  Franklin  Bank  v.  Byram,  39  Me. 


489,  491,  63  Am.  Dee.  643;  Evans  v.  Wain, 
71  Pa.  St.  69,  75;  Patterson  v.  Anderson,  1 
Pa.  Co.  Ct.  86,  89;  The  Slave,  Grace,  2  Hagg. 
Adm.  94,  128. 

28.  Anderson  L.  Diet,  [quoted  in  State  v. 
Seller,  106  Wis.  346,  350,  82  N.  W.  167]. 

29.  Bouvier  L.  Diet,  [quoted  in  Kenyon  v. 
People,  26  N.  Y.  203,  211,  84  Am.  Dec.  177; 
State  V.  Seller,  106  Wis.  346,  350,  82  N.  W. 
167]. 

30.  Rapalje  &  L.  L.  Diet,  [quoted  in  State 
V.  Seller,  106  Wis.  346,  350,  82  N.  W.  167]. 

31.  Century  Diet,  [quoted  in  Holliday  v. 
State,  35  Tex.  Cr.  133,  134,  32  S.  W.  538]. 

32.  Webster  Diet,  [quoted  in  Clancy  v. 
Clancy,  66  Mich.  202,  209,  33  N.  W.  889]. 

As  used  in  a  statute  exempting  certain 
property  to  the  children  of  deceased  man  is 
a  generic  term  and  includes  females  as  well 
as  males.  Turner  v.  Whitten,  40  Ala.  530, 
532. 

Held  to  include  a  corporation  see  Dayton 
Coal,  etc.,  Co.  v.  Barton,  103  Tenn.  604,  611, 
53  S.  W.  970. 

33.  Cook  County  v.  McCrea,  93  111.  236, 
239  [cited  and  approved  in  Locke  v.  Davison, 
111  111.  19,  25]. 

34.  Anderson  L.  Diet,  [quoted  in  Ure  V. 
Ure,  185  111.  216,  218,  56  N.  E.  1087] ;  Web- 
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of;^  to  have  under  control  and  direction;  to  conduct;  to  guide;  to  admin- 
ister ;  to  treat ;  to  handle  ;  to  direct ;  to  govern  ;  control ;  wield  ;  order.^^  (See 
Manager.) 

MANAGEMENT.  Administration,  control,  synonymous  with  Goveknment,^^  q. 
the  act  or  art  of  managing ;  the  manner  of  directing,  carrying  on  or  using  for  a 
purpose;  conduct;  administration;  guidance;  control  ;^^  the  act  of  managing, 
carrying  on,  directing,  conducting,  administering,  superintending  ;  government; 
control ;  superintendence  ;  physical  or  manual  handhng  or  guidance ;  the  act  of 
managing  by  direction  or  regulation  ;  administration.^^    (See  Manager.) 

Manager.  One  who  has  the  conduct  or  direction  of  any  thing  ;  ^'-^  the  person 
who  manages."*^  (Manager :  Agent  in  General,  see  Principal  and  Agent. 
Of  Corporation,  see  Corporations.    See,  generally.  Master  and  Servant.) 

Managing  agent.  An  agent  having  a  general  supervision  over  the  affairs  of 
a  corporation,  or  such  an  agent  as  has  the  power  of  general  manager  ;^^  an  agent 
invested  with  the  general  conduct  and  control  at  a  particular  ])lace  of  the  business 
of  a  corporation  ;^^  one  having  the  entire  charge  of  the  business  and  subagents  of 
the  corporation  over  a  large  territory  ;^^  one  having  the  management  and  control  of 
the  department  of  the  business  of  a  foreign  corporation  from  which  the  cause  of 
action  arose  ;^^  one  who  has  oversight  of  all  work  of  a  company  at  a  certain  point, 
and  general  charge  of  the  employees  of  the  company  ;^^  one  whose  agency 
extends  to  all  the  transactions  of  a  corporation ;  one  who  has  or  is  engaged  in  the 


ster  Diet,  [quoted  in  Com,  v.  Johnson,  144 
Pa.  St.  377,  381,  22  Atl.  703]. 

**  Control  "  and  "  manage  "  have  been  held 
to  be  synonymous.  Ure  v.  Ure,  185  111.  216, 
218,  56  N.  E.  1087.  "Manage"  and  ''super- 
intend" are  synonymous.  Youngworth  v. 
Jewell,  15  Nev.  45,  48. 

35.  Webster  Diet,  [quoted  in  Palmer  v. 
Cheseboro,  55  Conn.  114,  115,  10  Atl.  508]. 

36.  Webster  Diet,  [quoted  in  Roberts  v. 
State,  26  Fla.  360,  362,  7  So.  861]. 

37.  Webster  Diet,  [quoted  in  Clinard  i\ 
White,  129  N.  C.  250,  251,  39  S.  E.  960]. 

When  applied  to  money  placed  in  the  hands 
of  another,  it  is  a  word  of  trust  or  confidenee. 
Sinking  Fund  Com'rs  v.  Walker,  6  How. 
(Miss.)  143,  186,  38  Am.  Dee.  433. 

As  used  in  a  will  it  authorizes  the  exeeutor 
to  take  charge  of  the  estate  and  manage  it 
to  the  best  advantage  for  the  benefit  of  cred- 
itors and  includes  the  power  to  sell  the  prop- 
erty for  the  payment  of  debts.  Carlton  v. 
Goebler,  94  Tex.  93,  99,  58  S.  W.  829. 

38.  Lewis  v.  Lewelling,  53  Kan.  201,  205, 
36  Pac.  351,  23  L.  R.  A.  510;  St.  Louis  v. 
Howard,  119  Mo.  41,  46,  24  S.  W.  770,  41 
Am.  St.  Rep.  630. 

39.  W^ebster  Diet,  [quoted  in  In  re  School 
Districts,  23  Colo.  499,  502,  48  Pac.  647]. 

40.  Brace  v.  Solner,  1  Alaska  361,  367. 

41.  In  re  Sanders,  53  Kan.  191,  197,  36 
Pac.  348,  23  L.  R.  A.  603,  as  the  management 
of  a  family,  or  of  the  household,  or  of  serv- 
ants, or  of  great  enterprises,  or  of  great 
affairs. 

42.  Com.  V.  Johnson,  144  Pa.  St.  377,  381, 
22  Atl.  703. 

43.  In  re  Western  Counties  Steam  Baker- 
ies, etc.,  Co.,  [1897]  1  Ch.  617,  632,  66  L.  J. 
Ch.  354,  76  L.  T.  Rep.  N.  S.  239,  45  Wkly. 
Rep.  418. 

As  used  in  an  affidavit  of  publication  of  legal 
notice,  it  is  equivalent  to  and  synonymous 
with  "  publisher  "  or  "  foreman  "    ( Waters 


V.  Waters,  7  Misc.  (N.  Y.)  519,  522,  27  N.  Y. 
Suppl.  1004)  ;  as  used  in  the  verification  of 
a  statement  by  one  in  behalf  of  another  it 
denotes  agency  (Chicago  Lumber  Co.  v.  Os- 
born,  40  Kan.  168,  172,  19  Pac.  056)  ;  as 
applied  to  an  officer  of  a  corporation,  it  con- 
veys the  idea  that  to  the  one  thus  named 
has  been  committed  the  management  of  the 
affairs  of  the  company,  and  one  dealing  with 
the  person  so  held  out  may  assume  that  his 
acts  are  authorized  ( Saunders  v.  U.  S.  Marble 
Co.,  25  Wash.  475,  483,  65  Pac.  782;  Carrigan 
V.  Port  Crescent  Imp.  Co.,  6  Wash.  590,  591, 
34  Pac.  148). 

In  maritime  law  it  is  an  agency  unknown, 
and  the  authority  implied  from  such  a 
position  is  in  that  law  undefined.  David- 
son r.  Baldwin,  79  Fed.  95,  100,  24  C.  C.  A. 
453. 

44.  Wheeler,  etc.,  Mfg.  Co.  v.  Lawson,  57 
Wis.  400,  401,  15  N.  W.  398;  Carr  v.  Racine 
Commercial  Bank,  19  Wis.  272,  273;  Upper 
Mississippi  Transp.  Co.  v.  Whittaker,  16  Wis. 
220.  221. 

45.  Brown  v.  Chicago,  etc.,  R.  Co.,  12  N.  D. 
61,  65,  95  N.  W.  153,  102  Am.  St.  Rep.  564 
[citing  Porter  v.  Chicago,  etc.,  R.  Co.,  1 
Nebr.  14,  15 ;  American  Express  Co.  v.  John- 
son, 17  Ohio  St.  641 ;  Foster  v.  Charles  Bet- 
cher  Lumber  Co.,  5  S.  D.  57,  68,  58  N.  W.  9, 
49  Am.  St.  Rep.  859,  23  L.  R.  A.  490]. 

46.  Ives  t\  Metropolitan  L.  Ins.  Co.,  78 
Hun  (N.  Y.)  32,  34,  28  N.  Y.  Suppl.  1030. 

47.  Hat-Sweat  Mfg.  Co.  v.  Davis  Sewing 
Mach.  Co.,  31  Fed.  294,  296. 

The  term  implies  the  carrying  on  of  the 
corporate  business  or  some  substantial  part 
thereof  by  means  of  an  agent  who  maintains 
and  conducts  the  same  within  the  limits  of 
the  state  on  account  of  the  foreign  corpora- 
tion. U.  S.  V.  American  Bell  Tel.  Co.,  29  Fed. 
17  33. 

48.  Clinard  v.  White,  129  N.  C.  250,  251, 
39  S.  E.  960. 
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management  of  a  corporation,  in  distinction  from  the  management  of  a  particular 
branch  or  department  of  its  business  a  person  clothed  with  general  power  ;^ 
a  person  having  independent  discretionary  control  of  the  locality  where  his  duties 
are  performed  a  person  vested  by  a  corporation  with  general  powers  involving 
the  exercise  of  judgment  and  discretion,  as  distinguished  from  an  ordinary  agent 
or  attorney,  who  acts  in  an  inferior  capacity  and  under  the  direction  and  control 
of  superior  authority .^^  (See,  generally,  Corfokations  ;  Pkincipal  and  Agent  ; 
Pkooess.) 

Managing  owner.  One  of  several  coowners,  to  wliorn  tlie  others,  or  those  of 
them  who  join  in  the  adventure,  have  delegated  the  management  of  the  ship.^ 
(See,  generally.  Maritime  Liens  ;  Shipping.) 

Manbote,  a  compensation  paid  the  relations  of  a  murdered  man  by  the 
murderer  or  his  friends.^* 


49.  Brewster  Michigan  Cent.  R.  Co.,  5 
How.  Pr.  (N.  Y.)   183,  186. 

50.  Stubing  v.  Metropolitan  L.  Ins.  Co., 
78  Hun  (N.  Y.)  610,  28  N.  Y.  Suppl.  960. 

51.  Ruland  v.  Canfield  Pub.  Co.,  10  N.  Y. 
Suppl.  913,  914,  18  N.  Y.  Civ.  Proc.  282. 

52.  Persons  v.  Buffalo  City  Mills,  29  N.  Y. 
App.  Div.  45,  48,  51  N.  Y.  Suppl.  645 
[citing  Taylor  v.  Granite  State  Provident 
Assoc.,  136  N.  Y.  343,  346,  32  N.  E.  992,  32 
Am.  St.  Rep.  749] ;  Reddington  v.  Mariposa 
Land,  etc.,  Co.,  19  Hun  (N.  Y.)  405,  408 
[cited  and  approved  in  Great  West  Min.  Co. 
V.  Woodmas  of  Alston  Min.  Co.,  12  Colo.  46, 
52,  20  Pac.  771,  13  Am.  St.  Rep.  204;  Glines 
V.  Supreme  Sitting  O.  of  I.  H.,  20  N.  Y. 
Suppl.  275,  276,  22  N.  Y.  Civ.  Proc.  437]. 

The  term  includes  the  agent  of  a  railroad 
company  described  as  "  General  Agent,  Pas- 
senger Dept.,  261  Broadway,  N.  Y."  (Tuch- 
band  v.  Chicago,  etc.,  R.  Co.,  115  N.  Y.  437, 
438,  22  N.  E.  360)  ;  a  division  superinten- 
dent of  a  railroad,  located  at  a  point  remote 
from  the  general  offices  of  the  company  (Bray- 
ton  V.  New  York,  etc.,  R.  Co.,  72  Hun  ( N.  \ . ) 
602,  603,  25  K  Y.  Suppl.  264)  ;  a  general 
superintendent  of  a  telegraph  or  telephone 
company  (Barrett  v.  American  Tel.,  etc.,  Co., 
138  N.  Y.  491,  493,  34  N.  E.  289)  ;  a  manager 
(Pacific  Coast  R.  Co.  v.  San  Luis  Obispo 
County  Sup.  Ct.,  79  Cal.  103,  105,  21  Pac. 
609)  ;  a  person  who  was  in  the  habit  of 
making  the  semiannual  statements  to  the 
bank  comptroller  and  the  only  person  exercis- 
ing a  general  supervision  over  the  affairs  of 
the  bank  (Carr  v.  Racine  Commercial  Bank, 
19  Wis.  272,  273)  ;  a  soliciting  agent  with 
power  to  contract  (Palmer  v.  Chicago  Herald 
Co.,  70  Fed.  886,  888)  ;  and  a  superintendent 
of  a  mining  company  (Lake  County  v.  Sul- 
phur Bank  Quicksilver  Min.  Co.,  68  Cal.  14, 
18,  8  Pac.  593). 

The  term  does  not  include  an  agent  in 
charge  of  a  branch  store  belonging  to  a  cor- 
poration, having  a  manager  exercising  the 
general  control  of  the  corporate  business,  in- 
cluding that  transacted  by  such  agent  (Os- 
borne V.  Columbia  County  Farmers'  Alliance 
Corp.,  9  Wash.  666,  667,  38  Pac.  160)  ;  an 
attorney  in  fact,  authorized  by  corporation 
to  apply  for  a  patent  to  mining  lands  claimed 
by  it,  and  to  execute  such  papers  as  might 
be  necef^sary  for  that  purpose  (Mars  D.  Oro 
Fino  Min.  Co.,  7  S.  D.  605,  611,  65  N.  W. 


19)  ;  a  baggage-master  in  the  employ  of  a 
railroad  company  (Flynn  v.  Hudson  River 
R.  Co.,  6  How.  Pr.  (N.  Y.)  308,  309);  a 
business  manager  of  a  corporation  (Scorpion 
Silver  Min.  Co.  v.  Marsano,  10  Nev.  370, 
382)  ;  a  captain  of  a  steamboat  belonging  to 
a  foreign  corporation,  but  transacting  busi- 
ness on  the  waters  of  this  state  (Upper  Mis- 
sissippi Transp.  Co.  v.  Whittaker,  16  Wis. 
220,  221)  ;  a  clerk  employed  in  a  store  belong- 
ing to  a  mining  corporation,  although  he 
keeps  the  accounts  and  pays  the  miners 
(Blanc  V.  Paymaster  Min.  Co.,  95  Cal.  524, 
531,  30  Pac.  765,  29  Am.  St.  Rep.  149)  ; 
a  general  manager  (Meton  v.  Isham  Wagon 
Co.,  4  N.  Y.  Suppl.  215,  216,  15  N.  Y.  Civ. 
Proc.  259)  ;  an  ordinary  agent  or  employee, 
who  acts  in  an  inferior  capacity  and  under 
the  direction  and  control  of  superior  author- 
ity (Glines  v.  Supreme  Sitting  0.  of  I.  H., 
20  N.  Y.  Suppl.  275,  276,  22  N.  Y.  Civ.  Proc. 
437)  ;  a  superintendent  of  a  street  railway 
employed  by  the  president  of  a  steam  railroad 
to  superintend  the  running  of  horse-cars  on 
a  portion  of  the  steani  railroad's  track  not 
yet  completed,  without  authority  to  make 
contracts,  and  having  no  control  over  or 
knowledge  of  the  affairs  of  the  railroad  com- 
pany or  its  books  (Emerson  v.  Auburn,  etc., 
R.  Co.,  13  Hun  (N.  Y.)  150,  152)  ;  and  a 
telegraph  operator  in  the  employ  of  a  tele- 
graph company  (Jepson  v.  Postal  Tel.  Cable 
Co.,  20  N.  Y.  Suppl.  300,  301,  22  K  Y.  Civ. 
Proc.  434). 

Judicial  notice  will  be  taken  that  a  super- 
intendent is  a  managing  agent,  so  that  the 
making  an  affidavit  in  replevin  signed  by 
one  so  described  is  a  sufficient  compliance 
with  a  statute  providing  that  the  statement 
shall  be  verified  by  the  affidavit  of  plaintiff, 
his  agent,  or  attorney.  South  Missouri  Land 
Co.  V.  Jeffries,  40  Mo.  App.  360,  361. 

In  statutory  provisions  authorizing  service 
of  process  upon  a  managing  agent  within  the 
state,  it  means  a  person  holding  responsible 
and  representative  relation,  such  as  the  term- 
would  include.  Coler  v.  Pittsburj?h  Bridge 
Co.,  146  N.  Y.  281,  283,  40  N.  E.  779. 

53.  Frazer  v.  Cuthbertson,  6  Q.  B.  D.  93, 
95,  50  L.  J.  Q.  B.  277,  29  Wkly.  Rep.  396. 
See  also  The  Odorilla  v.  Baizlev,  128  Pa.  St. 
283,  292,  18  Atl.  511;  The  Jennie  B.  Gilkey, 
19  Fed.  127,  129. 

54.  Bouvier  L.  Diet. 
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d.  Effect  of  Pendency  of  Appeal  in  Quo    Warranto  or 

Contest  Proceedings,  265 

e.  Decision  of  Body  Upon  Its  Own  Membership,  365 

8.  Restraining  Persons  From  Exercising  Functions  of  Office,  26G 

9.  Preventing  Removal    or  Interference    With   Discharge  of 

Official  Duties,  266 

10.  Salaries  and  Claims,  266 

a.  In  General,  266 

b.  Effect  of  Prior  Payment  to  De  Facto  Incumhent,  269 

c.  Necessity  For  Appropriation,  269 

d.  Where  Title  of  Office  Is  in  Question,  269 

11.  Pensions,  270 

12.  Place  of  Holding  Office,  270 

D.  Elections  and  Proceedings  Relating  Thereto,  270 

1.  In  General,  270 

2.  Apportionment  or  Division  of  Election  Districts,  271 

3.  Registration  of  Voters,  271 

4.  Correction  of  Voting  Lists,  273 

5.  Calling  Elections,  272 

6.  Announcement  of  Candidacy,  273 

7.  Certifying  Nominations,  273 

8.  Filing  Tickets  and  Mahing  Up  Ballots,  373 

9.  Appointment  of  Election  Officers,  374 

10.  Counting  Ballots  and  Making  Returns,  374 

11.  Deciding  Tie  hy  Lot,  375 

12.  Canvass  of  Returns,  375 

13.  Recanvass,  377 

14.  Declaring  Results  and  Certifying  Election,  378 

15.  Election  Contests,  379 

16.  Inspection  of  Election  Records,  379 

E.  Ditties  of  Particular  Officers,  379 

1.  Ii  General,  379 

2.  Mayor  or  Other  Chief  Executive  Officer,  380 

3.  Officers  of  Common  Councils,  380 

4.  Police  Officers,  380 

5.  Boards  of  Health,  381 

F.  Establishment,  Maintenance,  and  Management  of  Schools,  381 

1.  In  General,  381 

2.  Erection  of  Buildings  or  Furnishing  School  Facilities,  381 

3.  Removal  of  School  Buildings,  383 

4.  Change  of  Boundaries,  383 

5.  Examination  of  Teachei's  and  Issuance  of  Certificates,  383 
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6.  Ajypointment  of  Teachers,  283 
1.  Reinstatement  of  Teachers,  283 

8.  Admission  and  Reinstatement  of  Pujpils,  284 

9.  Purchase  and  Use  of  Text -Boohs,  284 

10.  Prohihiting  Sectarian  Instruction,  285 

11.  Fiscal  Matters  Relating  to  Schools,  285 

a.  Appropriation,  Apportionment,   and  Distribution 

Funds,  285 

b.  Allowance  and  Payment  of  Claims,  286 

(i)  In  General,  286 

(ii)  Payment  of  Teachers''  Salaries,  286 

c.  Assessment  and  levy  of  School  Taxes,  287 

G.  Public  Records,  288 

1.  Recording  Instruments  and  Amending  Records^  388 

2.  Insjyection  and  Use  of  Records,  388 

H.  Official  Newspapers,  289 
I.  Franchises,  289 

J.  licenses,  289 

1.  In  General^  289 

2.  Marriage  Licenses,  290 

3.  Revocation  of  License,  290 
K.  Building  Permits,  290 

L.  Fisheries,  290 

M.  Paupers  and  Poor  Relief,  290 
N.  Public  Contracts,  291 

1.  General,  291 

2.  Letting  to  Lowest  Bidder,  291 

3.  Bonds,  Deposits,  and  Other  Conditions  Precedent,  293 

4.  Enforcement,  293 

a.  7^  General,  293 

b.  Payment  of  Contract  Price,  293 
O.  Public  W orlcs  and  Improvements,  294 

1.  In  General,  294 

2.  Bridges,  295 

3.  Drainage  and  Irrigation,  296 

4.  Highways  and  Streets,  296 

a.  Establishment  of  Highways,  296 

b.  Opening  Highways^  297 

c.  Construction  and  Improvement  of  Streets,  397 

(i)        General,  297 
(ii)  Sidewalks,  298 

d.  Determination  of  Damages,  298 

e.  Payment  of  Damages,  299 

f.  Regulation  and  Care,  299 

g.  Z7.9^      Public  Service  Corporations,  299 

(i)  7/2.  General,  299 

(ii)  Erection  of  Electric  Wires  andj  Poles,  299 
(ill)  Subways  and  Conduits,  300 

h.  Obstructions,  300 

i.  Repair,  301 

5.  Parks,  301 

6.  Public  Buildings,  301 

7.  Sewers,  302 

8.  Waterworks,  302 

9.  TTAar'yec^,  302 

P.  ^^6^  ^0  Railroads  and  Other  Corporations,  303 
Q.  Appropriation  and  Apportionment  of  Funds,  304 
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R.  Deposit  of  Funcls^  304 

S.  Issue  of  Bonds ^  304 

T.  Funding  Indebtedness^  305 

U.  Enforcement  and  Payment  of  C  laims^  305 

1.  Claims  Which  May  Be  Enforced,  ZOb 

a.  In  General,  305 

b:  Unliquidated  Claims,  306 

c.  Bonds,  307 

d.  Judgments,  307 

e.  Interest,  309 

f.  Claims  in  Judicial  Proceedings,  310 

g.  Claims  Between  Municipalities,  310 

h.  Claims  Between  Mu7iicipality  and  Officers,  311 

2.  Effect  of  Other  A  dequate  Remedies,  311 

a.  In  General,  311 

b.  Action  on  Officer'^ s  Bond,  313 

3.  Auditing  and  AUovjance,  313 

4.  Certification  and  Countersigning  of  C  laim  or  Warrant,  315 

5.  Issuance  of  Warrant  or  Order,  315 

a.  In  General,  315 

b.  In  the  Absence  of  Funds,  316 

6.  Payment,  317 

a.  In  General,  317 

b.  Discretion  of  Officers,  318 

c.  Conditions  Precedent,  318 

d.  Right  of  Officer  to  Contest  Claim,  318 

e.  Necessity  of  Existence  of  Funds,  319 

f .  Effect  of  Stoppage  of  Payment,  320 

g.  Medium  of  Payment,  320 
y.  Taxation,  320 

1.  levy  and  Assessment,  320 

a.  In  General,  320 

b.  General  Grounds  For  Refusal  of  Writ,  322 

c.  Demand  and  Refusal,  323 

d.  Discretion  of  Officer  or  Board  and  Judicial  Powers,  323 

e.  Property  Not  Subject  to  Taxation,  324 

(i)  Compelling  Assessment,  324 
(ii)  Striking  From  Assessment  Rolls,  324 

f.  Fraudident  Taxes,  325 

g.  Returns  and  Reports,  325 

h.  Levy  to  Pay  Judgments,  Bonds,  or  Other  Indebtedness,  325 

(i)  In  General,  325 
(ii)  Federal  Courts,  329 
(ill)  Demand  and  Refusal,  330 

i.  Levy  For  Pttblic  Buildings,  Works,  and  Other  Imp)rove- 

ments,  330 
j.  Levy  For  School  Purposes,  331 
k.  Levy  to  Cover  Loss  by  Default  of  Treasurer,  331 
1.  Relevies  and  Additional  Levies,  332 

2.  Payment,  332 

3.  Collection,  333 

a.  In  General,  333 

b.  Inspection  of  Collector's  Books,  334 

c.  Appointment  or  Election  of  Collectors,  334 

4.  Division   or   Apportionment  of  Taxes    Collected  Between 

Municipalities  or  Proper  Officers,  334 

5.  Payment  Over  of  Taxes  by  Collectors,  335 
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6.  Refund  of  Taxes  Paid^  335 

7.  Tax  -Sales,  Certificates,  Conveyances,  Etc.^  335 

8.  Issue  of  Certificate  of  Taxes  Due,  336 

9.  Compensation  of  Assessors,  336 
10.  Special  Assessments,  337 

vii.  mandamus  to  private  corporations  and  their  officers  and  to 
Unincorporated  associations,  338 

A.  Domestic  Corporations,  338 

1.  In  General,  338 

2.  Application  of  General  Pules,  340 

3.  Demand  and  Pefusal,  343 

4.  To  Enforce  Rights  as  to  Stoch  or  Membership,  343 

a.  In  General,  343 

b.  Showing  as  to  Status,  343 

c.  Reinstatement  After  Wrongful  Expulsion   or  Exclu- 

sion, 343 

d.  Admission  to  Membership,  346 

e.  Right  to  Subscribe  For  Shares,  347 

f .  Issue  of  Certificates  of  Stock,  347 

g.  Transfer  of  Shares,  347 

h.  Inspection  of  Books,  Papers,  and  Records^  349 

i.  Redemption  of  Preferred  Stock,  351 
j.  Dividends,  £tc.,  353 

k.  Arbitration,  353 

1.  Publication  of  Statements  or  Reports,  353 
m.  Collection  of  Unpaid  Subscriptions  to  Stocky  36S 

5.  Corporate  Meetings  and  Elections,  353 

6.  Corporate  Offices  and  Officers,  353 

a.  Right  to  Office,  353 

b.  Mere  Service  or  Employment,  355 

c.  Inspection    and     Custody    of    Books^    Papers,  and 

Records,  355 

7.  Corporate  Debts  and  Contracts,  356 

a.  Bi  General,  356 

b.  Collection  of  Subscriptions  to  Stock  or  Other  Assets,  357 

c.  Compelling  Assessments,  358 

d.  Inspection  of  Books  and  Records  by  Creditors,  358 

8.  Affixing  of  Corporate  Seal,  358 

9.  To  Compel  Performance  of  Public  Duties,  358 

a.  In  General,  358 

b.  The  Legal  Duty  and  Violation  Thereof,  360 

(i)  In  General,  360 

(ii)  Privilege  or  Option  and  Matters  of  Discretion^  361 
(ill)  Demand  and  Refusal,  361 

c.  Impossibility  of  Performance,  363 

d.  Posting  of  Articles,  By  -Laws,  Names  of  Officers,  State- 

ments of  Capital  Stoch,  Etc.,  363 

e.  Inspection  of  Books,  Papers,  and  Records,  363 

f.  Prevention  of  Ultra  Vires  Acts,  363 

g.  Eminent  Domain,  363 
li.  Arbitration,  364 

i.  Taxation,  364 

j.  Mandamus  to  Particular  Corporations,  865 
(i)  Railroad  Companies,  365 

(a)  In  General,  365 

(b)  Completion  of  Road,  365 
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(c)  Restoration,  Equipment,  and  Operation  of 

Road  in  General,  365 

(d)  Construction  and  Maintenance  of  Bridges^ 

Viaducts,  Crossings,  Fences,  Etc.,  367 

(e)  Restoration,  Paving,  and  Repair  of  Streets, 

Highways,  Etc.,  369 

(f)  Stations,    Depots,    Warehouses,  Side-Trachs, 

Switches,  Etc.,  369 

(g)  Running  and  Stopping  of  Trains,  370 

(h)  Use  of  Road  hy  Another  Company,  371 

(i)  Receipt,    Transportation,    and  Delivery  of 

Freight  or  Passengers^  Etc.,  371 

(1)  In  General,  371 

(2)  Rates  and  Charges,  373 

(j)  Enforcing  Orders  of  Railroad  Commission  or 
Other  Like  Board,  372 

(k)  Municipal  Aid,  373 

(l)  Public  Sale  of  Lands,  373 
(n)  Street  Railroad  Companies,  373 
(ill)  Terminal  Companies,  375 

(iv)  Subway  or  Terminal  Companies,  375 

(v)  Steamboat,  Etc.,  Companies,  375 

(vi)  Express  Companies,  375 

(vii)  Telephone  and  Telegraph  Companies,  375 
(viii)  Bridge  Companies,  377 

(ix)  Lighting,  Heating,  Fuel,  and  Power  Comvanies,  377 

(x)  ^Yater  and  Irrigation  Companies.  378 
(xi)  Water-power  Companies,  379 

(xii)  Canal  Companies,  379 

(xiii)  Dock  Companies,  380 

(xiv)  Turnpike  and  Toll  -Road  Companies,  380 

(xv)  Insurance  Companies,  380 
(xvi)  Cemetery  Companies,  380 
(xvii)  Live-Stock  Companies,  380 

(xviii)  News  Publishing  Commanies,  381 
k.  Corporation  in  Hands  of  Receiver,  381 

10.  Charitable  Trusts,  381 

11.  Hospitals  and  Asylums,  381 

12.  Religious  or  Ecclesiastical  Corporations,  383 

13.  Colleges  and  Universities,  383 

B.  Foreign  Corporations,  384 

C.  Unincorporated  Associations,  385 

VIII.  MANDAMUS  TO  INDIVIDUALS,  386 
IX.  JURISDICTION,  PROCEEDINGS,  AND  RELIEF,  387 

A.  Jurisdiction  and  Yenue,  387 

1.  In  England  and  Canada,  387 

2.  In  the  United  States,  388 

a.  La%o,  388 

(i)  Federal  Courts,  388 
(ii)  State  Courts,  388 

(a)  Appellate  Courts,  388 

(b)  Other  Courts,  388 

b.  In  Equity,  390 

3.  Jurisdiction  as  Affected  by  Territorial  Limits  /  Yenue,  390 

4.  Jurisdiction  as  Affected  by  Consent  or  Waiver,  393 

B.  Time  For  Instituting  Proceedings,  393 
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1.  Limitations^  393 

2.  Laches^  393 

C.  Parties^  395 

1.  Applicants,  Petitioners,  or  Relators,  395 

a.  In  General,  395 

b.  7%^  State,  396 

(i)  ^5  Interested  Party,  396 

(ii)  J.5  Formal  Party,  396 

c.  Municipal  Corporations,  398 

d.  Public  Officers,  398 

(i)  /^i(<^^6  Officers,  398 

(a)  Generally,  398 

(b)  Attorney -General,  898 
(ii)  County  Officers,  399 

(a)  Generally,  399 

(b)  County  Attmmey,  399 
(ill)  O^A^r  Municipal  Officers,  400 

e.  Right  of  Private  Individual  or  Corporation  to  Enforce 

Public  Right  or  Duty,  401 
(i)  General  Rules,  401 
(ii)  Sufficiency  of  Interest,  404 

f.  Joinder,  408 

2.  Respondents  or  Defendants,  409 

a.  /ti  General,  409 

b.  Persons  Under  Duty  to  Act,  409 

(i)  Necessary  and  Proper  Parties,  409 

(ii)  A^i^^/^^  ^  Designation,  414 

c.  Persons  Interested  in  Subject -Matter,  415 
8.  iTez^  Parties,  418 

a.  General,  418 

b.  Intervention,  418 
4.  Objections,  419 

a.  //i  General,  419 

b.  TF^^^'y^/',  420 

D.  Abatement  and  Revival,  420 

1.  Death  of  Relator,  420 

2.  Death  of  Defendant,  420 

3.  Expiration  of  Term  of  Office  of  Relator,  420 

4.  Expiration  of  Term  of  Office  of  Defendant,  421 

a.  In  General,  421 

(i)  iVo  Uniform  Rule,  421 
(ii)  ^t^Ze  That  Proceedings  Abate,  421 
(ill)  Rule  That  Proceedings  Do  Not  Abate,  422 

b.  Where  Defendant  Is  a  Board  or  Body,  423 

c.  Revival  or  Continuance,  424 

(i)  Under  Rule  That  Proceedings  Abate,  424 
(ii)  Under  Rule  That  Proceedings  Do  Not  Abate,  424 

5.  Receivership,  425 

6.  Repeal  of  Statute,  425 

E.  Pleading,  425 

1.  In  General,  425 

2.  Proceedings,  425 

3.  Application,  426 

a.  Tti  General,  426 

b.  Form  and  Character  of  Allegations,  428 

(i)  7/2.  General,  428 

(ij)  Allegations  as  Distinguished  From  Recitals,  428 
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(ill)  Allegations  of  Fads  as  Distinguished  From  Con- 
clusions and  Evidence^  428 

(iv)  Allegations  on  Information  and  Beliefs  429 

(v)  Certainty,  429 

c.  Supporting  Affidavit  and  Verification^  431 

d.  Contents^  432 

(i)  In  General^  432 

(ii)  Allegations  as  to  Existence   of  Duty ^  Right  of 
Petitioner,  and  Duty  of  Respondent^  433 

(a)  In  General,  433 

(b)  Conditions  Precedent  to  Right  and  Duty^  435 

(1)  In  General,  435 

(2)  Illustrations,  438 

(ill)  Allegations  as  to  Default  and  Breach  of  Duty,  442 

(a)  In  General,  442 

(b)  Demand  and  Refusal  of  Performance,  442 

(iv)  Allegations  as  to  Injury  From  Default  or  Breach 

of  Duty,  443 

(v)  Allegations  as  to  Inadequacy  of  Ordinary  Reme- 

dies, 443 

(vi)  Aider  hy  Inference  and  Presumption,  444 

(vii)  A  ider  hy  Judicial  Notice,  445 

(viii)  Aider  hy  Reference  to  Extraneous  Papers,  445 

(ix)  Redundant  and  Scaiidalous  Matter,  446 

(x)  Prayer  For  Relief,  446 

e.  Joinder  of  Causes  of  Action,  447 

4.  Return,  Plea,  and  Answer,  447 

a.  Ii  General,  447 

b.  Who  May  Malce,  449 

c.  Time  For  Making,  450 

d.  Signature  and  Verification,  451 

e.  Service,  451 

f.  Form  and  Contents,  451 

(i)  hi  General,  451 

(ii)  Traverses  or  Denials,  452 
(ill)  Confession  and  Avoidance,  452 
(iv)  Admissions,  453 

(a)  In  General,  453 

(b)  Admissions  From  Failure  to  Deny ^  453 

(v)  Allegation  of  Facts  as  Distinguished  From  Conclu- 
sions  and  Evidence,  454 

(vi)  Allegations    and   Denials    on    Information  and 

Beliefs  455 

(vii)  Certainty,  456 

(viii)  Irresponsiveness  and  Evasiveness,  458 
(ix)  Redundancy  and  Immateriality,  458 

(x)  Reference  to  Extraneous  Papers,  458 

g.  Matters  Occurring  Pe^idente  lite,  458 
li.  Joinder  of  Defenses,  459 

i.  Further  Return,  459 

].  Set  -Off  and  Counter- Claim,  460 

5.  Pleadings  Suhsequent  to  Return,  460 

a.  At  Common  law,  460 

b.  By  Statute,  460 

c.  Sufficiency  of  Reply,  462 

6.  Motions  and  Demurrers,  463 

a.  Motion  to  Quash  or  Dismiss,  463 
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(i)  Alternative  Writ,  463 
(ii)  Return  or  Answer,  464 
b.  Motion  to  Strike  Out  Matter,  464 
C.  Demurrers,  464 

(i)  To  Petition,  464 
(ii)  To  Alternative  Writ,  465 
(ill)  To  Return  or  Answer,  466 

(iv)  To  Rejply,  466 

(v)  General  Rules,  466 


7.  Amendment,  468 

8.  ^F"^^^'y6r  (yf  Ohjections,  469 

9.  Issues,  Proof,  and  Variance,  470 

a.  Matters  to  Be  Proved,  470 

b.  Variance,  470 

F.  Process  and  Alternative  Writ,  470 

1.  Notice  in  General,  470 

a.  Necessity,  470 

b.  TF"(^^^'y67',  470 

2.  Order  or  Rule  to  Show  Cause,  470 

a.  Propriety  and  Necessity,  470 

b.  Refusal  Where  Ajpjplication  Defecti/ve,  471 

c.  Form  and  Contents,  471 

d.  Service,  471 

e.  Return,  471 

f .  Hearing,  471 

g.  Arnendment,  472 
8.  Alternative  Writ,  473 

a.  Nature  of  Writ,  473 

b.  TFAm  Granted,  473 

c.  Tim^  a?i<i  Place  of  Issuance,  472 

d.  J/<96?6  f?/*  Allowance,  473 

e.  Form  and  Contents,  473 


(i)  /t?-  TFAc>,96  Name  Writ  Issues,  478 
(ii)  To  FAom  Directed,  473 
(ill)  Settvng  Out  Cause  of  A  ction  a/nd  Commav^ 

(iv)  Provisions  For  Return,  474: 

(v)  Variance  Between  Petition  and  Writ,  474 

f .  Service,  474 

(i)  /ti  General,  474 
(ii)  Necessity,  475 
(ill)  J!/<9{^  ^^Z*  Service,  475 

(iv)  Persons  to  Be  Served,  475 

(v)  7\*7?2-^  i^or  Service,  475 

(vi)  TFa^'y^7',  475 

(vii)  Return  of  Service,  475 

g.  Amendments,  476 

h.  Ohjections  and  Waiver  Thereof,  476 


G.  Evidence,  476 

1.  Presumptions,  476 

2.  Burden  of  Proof,  476 

3.  Admissibility,  477 

4.  Weight  and  Sufficiency,  478 

H.  TV^'aZ  6>/*  Hearing,  478 

1.  /7i  General,  478 

2.  Provisional  Remedies,  478 

3.  T^m^        Place,  479 
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4.  Mode  of  Trial,  479 

5.  Discontinuance,  479 

6.  Dismissal,  479 

7.  A^cc?/?^      Inquiry,  480 

a.  //i  General,  480 

b.  Constitutionality  or  Validity  of  Statute,  481 

c.  Bight  or  Title  to  Office  or  Employment,  481 

d.  Regularity  of  Official  Action,  481 

e.  Right  or  Title  to  Property,  481 

f .  Rights  of  Third  Persons,  482 

8.  Questions  For  Jury,  482 

9.  Verdict  and  Findings,  482 
10.  Stay  of  Proceedings,  482 

I.  New  Trials  and  Rehearings,  482 
J.  Judgmen  t,  483 

1.  //I  General,  483 

a.  Distinguished  From  Final  Writ,  483 

b.  Necessity,  483 

(i)  /ti  General,  483 
(ii)  Necessity  of  Finding  Facts,  483 

c.  jPbrm  anc?  Contents,  483 

d.  Judgment  hy  Default  Pro  Confesso  and  Nil  Dicit,  483 

e.  Judgment  Non  Obstante  Veredicto,  483 

f.  Separate  Judgments  Against  Different  Parties,  484 

g.  Rendition  and  Entry  of  Judgment,  484 

2.  x^(?(9^^        Extent  of  Relief,  484 

3.  Damages,  484 

4.  Estoppel  hy  Judgment,  485 

a.  Tt^/  General,  485 

b.  Persons  Concluded,  486 

(i)  /ti  General,  486 
(ii)  Officers,  486 
(ill)  a9z5«25€,  486 

c.  Successive  Writs  and  Proceedings,  48« 
K.  Peremptory  Writ,  487 

1.  Notice  of  Application,  ^1 

2.  Necessity  For  Alternative  Writ,  487 

3.  Issuance  on  Default  or  on  Insufficient  Pleadi/ng,  488 

4.  Issuance  on  the  Pleadings,  489 

5.  /(Sbc»^6  «7i<^  Extent  of  Relief,  490 

a.  In  General,  490 

b.  Conformity  to  Petition,  490 
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I.  DEFINITION  AND  NATURE  OF  REMEDY. 

A.  Definition.^  Mandamus  is  an  action  or  judicial  proceeding  of  a  civil 
nature,^  extraordinary  in  the  sense  that  it  can  be  maintained  only  when  tliere  is 
no  other  adequate  remedy,^  prerogative  in  its  character  to  the  extent  tliat  the  issue 
of  both  the  alternative  and  the  peremptory  or  final  command  is  discretionary,^  to 
enforce  only  clear  legal  rights,^  and  to  compel  courts  to  take  jurisdiction  or  pro- 
ceed in  the  exercise  of  their  jurisdiction,^  or  to  compel  corporations,  public and 
private,^  and  public  boards,  commissions,  or  officers,^  to  exercise^  their  jurisdic- 
tion or  discretion  and  to  perform  ministerial  duties,  which  duties  result  from 
an  office,  trust,  or  station,^^  and  gre  clearly  and  peremptorily  enjoined  by  law  as 
absolute  and  ofiicial.^^ 


1.  Leading  cases  on  the  definition  and  his- 
tory of  mandamus  are  McBride  f.  Grand 
Eapids,  32  Mich.  360;  State  f.  Gibson,  187 
Ho.  530,  86  S.  W.  177;  State  v.  Lewis,  76 
JHo.  370;  Chumasero  v.  Potts,  2  Mont.  242; 
State  V.  Marks,  6  Lea  (Tenn.)  12;  Morley 
'C.  Power,  5  Lea  (Tenn.)  691;  State  v.  Miller, 
1  Lea  (Tenn.)  596. 

2.  See  infra,  I,  C. 

3.  See  infra,  II,  D. 

4.  See  infra,  II,  A. 

Prerogative  defined. —  "  Prerogative  simply 
means  a  power  or  will  which  is  discretionary 
and  above  and  uncontrolled  by  any  other 
will;  the  term  is  frequently  used  to  express 
the  uncontrolled  will  of  the  sovereign  power 
in  the  state.  It  is  applied  not  only  to  the 
king  but  also  to  the  legislative  and  judicial 
branches  of  the  government,  as  '  the  royal 
prerogatives,'  the  '  prerogatives  of  parlia- 
ment,' the  '  prerogatives  of  the  court.' "  1 
Halleck  Int.  L.  125.  "  Specifically,  a  privilege 
inherent  in  one's  office  or  position ;  an  official 
right;  an  exclusive  or  sovereign  privilege,  in 
theory  subject  to  no  restriction  or  interfer- 
ence, but  practically  often  limited  by  other 
similar  rights  or  prerogatives."  Century 
Diet.  By  the  phrase  "  high  prerogative  writ " 
is  meant,  not  that  the  proceeding  is  not  a 
judicial  one,  but  that  it  is  not  a  writ  of  right, 
issuing  only  at  the  discretion  of  the  court. 
Shortt  Mand.  &  Proc.  223. 

5.  See  infra,  II,  B. 

6.  See  infra,  IV. 

7.  See  infra,  VI. 

8.  See  infra,  VII. 

9.  See  infra,  VI. 

10.  See  infra,  II,  C,  2,  c. 

11.  See  infra,  11,  C,  2,  b. 

Other  definitions  are :  "  A  writ  issued  in 
the  name  of  the  state,  to  an  inferior  tri- 
bunal, a  corporation,  board,  or  person,  com- 
manding the  performance  of  an  act  which 
the  law  specifically  enjoins  as  a  duty  result- 
ing from  an  office,  trust  or  station."  Cincin- 
nati Volksblatt  Co.  v.  Hoffmeister,  62  Ohio 
St.  189,  196,  56  N.  E.  1033,  78  Am.  St.  Rep. 
707,  48  L.  R.  A.  732 ;  Fraternal  Mystic  Circle 
V.  State,  61  Ohio  St.  628,  631,  48  N.  E.  940, 
76  Am.  St.  Rep.  446;  State  v.  Carpenter,  51 
Ohio  St.  83,  87,  37  N.  E.  261,  46  Am.  St.  Rep.. 
556;  Freon  v.  Carriage  Co.,  42  Ohio  St.  30, 
37,  51  Am.  Rep.  794;  Sears  v.  Kincaid,  33 


Oreg.  215,  218,  53  Pac.  303;  Morrow  County 
V.  Hendryx.  14  Oreg.  397,  398,  12  Pac.  806; 
Lobban  v.  State,  9  Wyo.  377,  384,  64  Pac. 
82;  State  v.  Burdick,  3  Wyo.  588,  591,  28 
Pac.  146;  Chicago,  etc.,  R.  Co.  v.  Crane,  113 
U.  S.  424,  432,  5  S.  Ct.  578,  28  L.  ed.  1064. 

"A  command  issuing  from  a  common  law 
court  of  competent  jurisdiction,  in  the  name 
of  the  State  or  sovereign,  directed  to  some 
corporation,  officer  or  inferior  court,  requir- 
ing the  performance  of  a  particular  duty 
therein  specified,  which  duty  results  from  the 
official  station  of  the  party  to  whom  the  writ 
is  directed,  or  from  the  operation  of  law." 
High  Extr.  Rem.  §  1  [quoted  in  State  v.  St. 
Bernard  Police  Jury,  39  La.  Ann.  759,  764, 
2  So.  305;  Arnold  v.  Kennebec  County,  93 
Me.  117,  132,  44  Atl.  364;  State  v.  Lewis, 
76  Mo.  370,  380]. 

"A  command  issuing  from  a  superior  court, 
to  some  inferior  court  of  judicature,  corpora- 
tion, or  public  officer,  requiring  them  to  do 
some  particular  act,  therein  specified,  which 
appertains  to  their  office  and  duty."  1  Swift 
Dig.  563  [quoted  in  Ansonia  v.  Studley,  67 
Conn.  170,  176]. 

"A  command  issuing  from  the  Superior 
Court,  directed  to  some  person,  corporation 
or  inferior  court,  within  the  jurisdiction  of 
the  superior  court,  requiring  them  to  do  some 
particular  thing  therein  specified  which  by 
law  they  are  bound  to  do,  and  which  a  supe- 
rior court  has  previously  determined  or  at 
least  supposes  to  be  consonant  to  right  and 
justice."  Swift  v.  State,  7  Houst.  (Del.)  338, 
345,  6  Atl.  856,  32  Atl.  143,  40  Am.  St.  Rep. 
127. 

"  [A  writ  which]  issues  by  the  command 
of  the  sovereign  poAver,  and  in  the  name  of 
the  State,  and  is  directed  to  some  subordi- 
nate court,  judicature  or  body  within  the 
jurisdiction  of  the  court  from  which  it  issues, 
and  it  requires  the  performance  by  the  body 
to  whom  it  is  directed  of  a  specific  act,  as 
being  the  legal  duty  of  the  office,  character, 
or  situation."  2  Potter  Corp.  §  634  [quoted 
in  Richardson  v.  Swift,  7  Houst.  (Del.)  137, 
153,  30  Atl.  781,  783]. 

"A  process,  issued  from  the  judicial  branch 
of  the  government,  which  seeks  to  compel  the 
officer  to  go  forward  and  to  do  that  which 
is  enjoined  upon  him  by  the  position  he 
holds."    People  v,  Hallett,  1  Colo.  352,  354. 

[I.  A] 
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B.  Historical  Development.  Mandamus  was  originally  one  of  a  large  class 
of  writs  by  which  tlie  sovereign  directed  the  performance  of  any  desired  act  on 
the  part  of  a  subject.  They  were  non-judicial,  being  merely  commands  issued 
directly  to  the  subject,  without  any  action  by  the  courts.  Afterward  the  power 
passed  to  the  king's  bench,  the  court  which  was  supposed  to  represent  the  king.^'^ 
It  is  still  issued,  in  England,  only  by  that  court,  except  in  cases  where  acts  of 
parliament  have  specially  authorized  its  issue  by  other  courts.^" 

C.  Nature  of  Remedy.    Mandamus  is  a  civil  proceeding^''  or  remedy  hav- 


writ  commanding  the  performance  of 
some  act  or  duty,  therein  specified,  in  the 
performance  of  which  the  applicant  for  the 
writ  is  interested,  or  by  the  non-performance 
of  which  he  is  aggrieved  or  injured."  Legg 
V.  Annapolis,  42  Md.  203,  226. 

"An  order  of  a  court  of  competent  and 
original  jurisdiction,  commanding  an  execu- 
tive or  ministerial  officer  to  perform  an  act 
or  omit  to  do  an  act,  the  performance  or 
omission  of  which  is  enjoined  by  law."  School 
Dist.  No.  14  V.  School  Dist.  No.  4,  64  Ark. 
483,  487,  43  S.  W.  501;  Traynor  v.  Beckham, 
116  Ky.  13,  23,  74  S.  W.  1105,  76  S.  W.  844, 
25  Ky.  L.  Rep.  283;  Young  f.  Beckham,  115 
Ky.  246,  253,  72  S.  W.  1092,  1094,  24  Ky. 
L.  Rep.  2135;  Furnish  f.  Satterwhite,  114 
Ky.  905,  908,  72  S.  W.  309,  24  Ky.  L.  Rep. 
1723;  Denny  v.  Bosworth,  113  Ky.  785,  792, 
68  S.  W.  1078,  24  Ky.  L.  Rep.  554;  State 
v.  San  Antonio  St.  R.  Co.,  10  Tex.  Civ.  App. 
12,  13,  30  S.  W.  266. 

"  The  prerogative  writ  of  mandamus  is  the 
direct  intervention  of  the  State  to  compel  a 
person,  natural  or  artificial,  on  whom  the 
law  imposes  a  public  duty,  to  perform  that 
duty."  Norwalk,  etc.,  Electric  Light  Co.  v. 
South  Norwalk,  71  Conn.  381,  390,  42  Atl. 
82;  Fuller  v.  Plainfield  Academic  School,  6 
Conn.  532,  543. 

"  Mandamus  is  a  high  prerogative  and 
remedial  writ,  the  appropriate  functions  of 
which  are  the  enforcement  of  duties  to  the 
public,  by  officers  and  others,  who  either  neg- 
lect or  refuse  to  perform  them."  Com.  v. 
Allegheny  County  Com'rs,  37  Pa.  St.  277,  279. 

As  synonymous  with  command  or  order. — 
The  word  "  mandamus,"  it  has  been  held, 
may  properly  be  used  as  a  substitute  for 
"  order "  in  a  petition  to  compel  payment 
for  support  of  a  pauper.  Rouse  i*.  McKean 
County  Poor  Dist.,  169  Pa.  St.  116,  32  Atl. 
541. 

12.  Kendall  i\  U.  S.,  12  Pet.  (U.  S.)  524, 
9  L.  ed.  1181;  Ex  p.  Crane,  5  Pet.  (U.  S.) 
190,  8  L.  ed.  92,  Baldwin,  J.,  dissenting.  See 
also  Atlanta  v.  Wright,  119  Ga.  207,  45  S.  E. 
994;  State  v.  Lewis,  76  Mo.  370. 

The  earliest  form  of  mandamus  issued  by 
the  court  seems  to  have  been  the  writ  issued 
in  cases  of  escheat.  The  usual  writ  in  such 
cases  was  Diem  causit  extremum,  a  form  of 
which  is  given  in  Fitzherbert's  Natura  Brev- 
ium.  If  this  writ  was  not  issued  within  a 
year  from  the  ancestor's  death  only  man- 
damus could  issue.  Powis'  Case,  2  Dyer  170, 
73  Eng.  Reprint  372.  And  see  1  Pollock  &  M. 
Hist.  Eng.  L.  292. 

Influence  of  Mansfield. —  "Until  the  time 
of  Lord  Mansfield  .  .  .  this  writ  had  been  of 

[I.  B] 


comparatively  little  value.  It  had  been  called 
a  writ  of  restitution,  and  had  been  confined 
exclusively  to  offices  of  a  public  nature.  .  .  . 
But  in  several  cases  which  came  before  him. 
Rex  V.  Blooer,  2  Burr.  1043,  in  1759,  and  Rex 
V.  Barker,  3  Burr.  1265,  in  1762,  he  extended 
its  operation,  first  to  the  case  of  a  curate  in 
the  established  church,  next  to  that  of  a  dis- 
senting minister,  and  laid  down  the  principle 
that  '  where  there  is  a  right  to  execute  an 
office,  perform  a  service,  or  exercise  a  fran- 
chise, (more  especially  if  it  be  in  a  matter  of 
public  concern,  or  attended  with  profit,)  and 
a  person  is  kept  out  of  possession,  or  dispos- 
sessed of  such  right,  and  has  no  other  specific 
and  legal  remedy,  the  court  ought  to  assist 
by  a  mandamus,  upon  reasons  of  justice  .  .  . 
and  .  .  .  public  policy,  to  preserve  peace,  or- 
der and  good  government.'  "  People  v.  Steele, 
2  Barb.  (N.  Y.)  397,  416,  per  Edmonds,  J., 
holding  that  a  minister  may  be  placed  in  pos- 
session of  his  pulpit,  although  occupied  by  an- 
other, ejectment  not  adequate.  See  also 
Oneida  Common  Pleas  v.  People,  18  Wend, 
(N-  Y.)  79. 

13.  See  infra,  IX,  A,  1. 

14.  Leigh  v.  State,  69  Ala.  261;  Moody  v. 
Fleming,  4  Ga.  115,  48  Am.  Dec.  210;  Wil- 
liamsport  v.  Com.,  90  Pa.  St.  498;  State  i\ 
Cranney,  30  Wash.  594,  71  Pac.  50;  State  v. 
Pacific  Brewing,  etc.,  Co.,  21  Wash.  451,  58 
Pac.  584,  47  L.  R.  A.  208. 

15.  Colorado. —  Stoddard  v.  Benton,  6  Colo. 
508. 

Delaioare. —  State  v.  Wilmington  Bridge 
Co.,  3  Harr.  312. 

Indiana. —  Brower  v.  O'Brien,  2  Ind.  423. 
The  remedy  partakes  of  the  qualities  and 
attributes  of  a  civil  action,  but  is  nevertheless 
regarded  as  of  an  extraordinary  character, 
being  the  highest  known  to  the  law.  Burns- 
ville  Turnpike  Co.  v.  State,  119  Ind.  382,  20 
N.  E.  421,  3  L.  R.  A.  265.  It  is  an  extraordi- 
nary remedy,  at  law,  but  has  lost  its  pre- 
rogative character,  and  is  treated  as  in  the 
nature  of  a  civil  action.  Seymour  Water  Co. 
V.  Seymour,  163  Ind.  120,  70  N.  E.  514. 

Montana. —  Mandamus  is  not  a  case  at 
common  law,  nor  a  civil  action  within  the 
Civil  Practice  Act.  Attempts  to  classify  it 
are  futile.  It  is  sui  generis.  It  may  be  called 
an  extraordinary  legal  remedy,  civil  in  its  na- 
ture. The  absolute  right  to  a  jury  trial  does 
not  exist.  Chumasero  v.  Potts,  2  Mont.  242. 
It  is  a  developed  remedy,  adapted  to  modern 
needs  and  ideas,  and  should  be  issued  readily, 
without  regard  to  any  mere  lifeless  distinc- 
tions of  past  history.  State  v.  Great  Falls, 
19  Mont.  518,  49  Pac.  15.  The  application 
for  the  writ  is  an  equitable  proceeding.  The 
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ing  the  nature  and  attributes  of  a  civil  suit  or  action,^^  legal  and  not  equitable," 
personal  in  its  nature    and  civil  and  not  criminal/^  although  it  is  available  in 


maxim,  that  equity  looks  upon  that  as  done 
which  ought  to  have  been  done,  applies.  Ter- 
ritory V.  Gilbert,  1  Mont.  371. 

Nebraska. —  Mandamus  is  not  a  prerogative 
writ,  but  an  ordinary  remedy,  to  which  the 
ordinary  rules  of  pleading  apply.  State  v. 
Chicago,  etc.,  R.  Co.,  19  Nebr.  476,  27  N.  W. 
434.  It  is  an  action  at  law,  governed  by  the 
ordinary  rules  of  practice.  State  v.  Affholder, 
44  Nebr.  497,  62  N.  W.  871. 

Nevada. — ^IVIandamus  is  a  civil  remedy,  hav- 
ing all  the  qualties  and  attributes  of  a  civil 
action,  and  is  applied  solely  for  the  protec- 
tion of  civil  rights.  State  v.  Gracey,  11  Nev. 
223. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  2. 

16.  Connecticut. —  State  v.  New  Haven,  etc., 
E.  Co.,  41  Conn.  134  (holding  that  if  not 
techically  an  action  at  law,  it  is  such  within 
a  statute  requiring  findings  in  actions  at 
law)  ;  Gilman  v.  Bassett,  33  Conn.  298. 

Illinois. —  Chicago  v.  People,  210  111.  84,  71 
N.  E.  816;  Roodhouse  v.  Briggs,  194  III.  435, 
62  N.  E.  778;  Dement  v.  Rokker,  126  111.  174, 
19  N.  E.  33;  People  v.  Weber,  86  111.  283; 
McBane  v.  People,  50  111.  503;  Hall  v.  Mann, 
96  111.  App.  659. 

lou-a. —  Dove  v.  Keokuk  Independent  School 
Dist.,  41  Iowa  689;  Brown  v.  Crego,  29  Iowa 
821.  Under  the  code  of  1851,  it  was  held 
that  mandamus  was  a  prerogative  writ,  and 
not  one  of  right,  and  was  a  prosecution  within 
the  meaning  of  the  constitution,  and  should 
be  prosecuted  in  the  name  of  the  state. 
Chance  v.  Temple,  1  Iowa  179. 

Neio  Hampshire. —  In  modern  practice  man- 
damus is  regarded  as  an  action  at  law,  and  a 
writ  of  right,  and  is  not  now  regarded  as  a 
prerogative  writ  in  the  historical  sense. 
Atty.-Gen.  v.  Taggart,  66  N.  H.  362,  29  Atl. 
1027,  25  L.  R.  A.  613. 

Neiv  Mexico. —  Mandamus  is  v,  ithin  a  stat- 
ute authorizing  injunctions  in  aid  of  suits  at 
law,  the  words  being  used  in  their  broadest 
sense.  In  re  Sloan,  5  N.  M.  590,  25  Pac.  930. 
It  is  an  extraordinary  proceeding;  process 
issues  only  on  leave  of  court.  Territory  v. 
Ashenfelter,  4  N.  M.  85,  12  Pac.  879.  It  is 
a  civil  action  and^  with  the  exception  of  the 
pleadings,  is  tried  and  proceeded  with  in  the 
same  manner  as  other  actions.  Perez  v.  Bar- 
ber, 7  N.  M.  223,  34  Pac.  190. 

New  York. —  Mandamus  is  an  action  under 
the  code.  People  v.  Lewis,  3  Abb.  Dec.  537 
[affirming  28  How.  Pr.  159]  ;  People  v.  Oven- 
shire,  41  How.  Pr.  164;  People  v.  Albright, 
23  How.  Pr.  306.  But  it  is  a  special  proceed- 
ing^ within  the  New  York  charter  imposing 
limitations  on  time  for  reinstatement  on 
police  force.  People  v.  Greene,  87  N.  Y.  App. 
Div.  346,  84  N.  Y.  Suppl.  565. 

North  Carolina. —  Under  the  constitution 
providing  that  there  shall  be  but  one  form 
of  action,  mandamus  is  in  the  nature  of,  and 
to  be  commenced  as,  a  civil  action.  Belmont 
V,  Reilly,  71  N.  C.  260. 

Oklahoma. —  The  action  has  lost,  to  a  con- 


siderable extent,  its  prerogative  character, 
and  is  not  now  considered  in  most  of  the 
states  as  anything  more  than  a  civil  action. 
It  is  governed  by  the  code,  and  a  jury  trial  is 
a  matter  of  right.  Ex  p.  Epley,  10  Okla. 
631,  64  Pac.  18  (the  peremptory  writ  is  a 
judgment  reviewable  like  other  judgments); 
Territory  v.  Chicago,  etc.,  R.  Co.,  2  Okla.  108, 
39  Pac.  389. 

Tennessee. — Under  the  code  mandamus  is  a 
civil  action,  and  may  be  brought  in  a  court 
of  equity.  Simmons  v.  Leonard,  89  Tenn. 
622,  15  S.  W.  444;  Hawkins  v.  Kercheval,  10 
Lea  535.  And  see  State  v.  Sneed,  105  Tenn. 
711,  58  S.  W.  1070.  The  issuance  of  the  writ 
is  in  some  respects  regulated  by  statute. 
State  r.  Marks,  6  Lea  12. 

Texas. —  Mandamus  is  now  regarded  as  an 
action  by  the  party  on  whose  relation  it  is 
granted,  although  subject  still  to  the  restric- 
tion that  it  cannot  be  granted  to  a  party 
where  the  law  affords  him  any  other  adequate 
means  of  redress.  General  Land  Office  Com'rs 
V.  Smith,  5  Tex.  471. 

Utah. —  Mandamus  is  a  civil  action,  con- 
trolled by  the  Practice  Act.  Lyman  v.  Mar- 
tin, 2  Utah  136;  Chamberlain  v.  Warburton, 
1  Utah  267. 

^Visconsin. —  After  issue  joined  by  return 
mandamus  is  a  civil  action  governed  by  the 
code.  State  v.  Giljohann,  111  Wis.  377,  87 
N.  W.  245 ;  State  v.  Lincoln,  67  Wis.  274,  30 
N.  W.  360;  State  v.  Jennings,  56  Wis.  113, 
14  N.  W.  28.  It  is  not  a  civil  action  as  re- 
spects the  manner  of  beginning  it,  but  is  such 
in  other  respects,  that  is,  as  to  costs.  State 
V.  Policemen's  Pension  Fund,  121  Wis.  44,  98 
N.  W.  954.  In  the  supreme  court,  when 
brought  to  protect  the  franchises  or  sov- 
ereignty of  the  state,  it  is  treated  as  a  pre- 
rogative writ.  State  v.  Doyle,  40  Wis.  175, 
22  Am.  Rep.  692. 

United  states. —  Warner  Valley  Stock  Co. 
V.  Smith,  165  U.  S.  32,  17  S.  Ct.  225,  41 
L.  ed.  621;  Rosenbaum  v.  Bauer,  120  U.  S. 
450,  7  S.  Ct.  633,  30  L.  ed.  743;  Louis  v. 
Brown  Tp.,  109  U.  S.  162,  27  L.  ed.  892; 
Hartman  v.  Greenhow,  102  U.  S.  672,  26 
L.  ed.  271;  U.  S.  v.  Boutwell,  17  Wall.  604, 
21  L.  ed.  721;  Kentucky  v.  Dennison,  24 
How.  66,  16  L.  ed.  717;  Kendall  v.  Stokes,  3 
How.  87,  789,  11  L.  ed.  506,  833;  Kendall  v, 
U.  S.,  12  Pet.  524,  9  L.  ed.  1181. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  2. 

As  action  or  suit  see  also  Actions,  1  Cyc. 
723. 

17.  Bright  v.  Farmers'  Highline  Canal, 
etc.,  Co.,  3  Colo.  App.  170,  32  Pac.  433. 

18.  U.  S.  V.  Butterworth,  169  U.  S.  600, 
18  S.  Ct.  441,  42  L.  ed.  873;  Warner  Valley 
Stock  Co.  V.  Smith,  165  U.  S.  28,  17  S.  Ct. 
225,  41  L.  ed.  621  [citing  U.  S.  v.  Boutwell, 
17  Wall.  (U.  S.)  604,  21  L.  ed.  721]. 

19.  Alabama. —  State  v.  Williams,  69  Ala. 
311;  Leigh  v.  State,  69  Ala.  261. 

Connecticut. —  State  V.  New  Haven,  etc., 
Co.,  41  Conn.  134. 
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criminal  cases.^*^  Under  the  codes  of  some  states  mandamus  is  regarded  as  a  special 
proceeding.^^  It  lias  been  held,  however,  that  mandamus  is  not  a  suit  of  a  civil 
nature  within  the  federal  removal  statute.^^ 

D.  Distinction  Between  Mandamus  and  Other  Remedies  —  l.  Certiorari. 
Compared  with  certiorari,  mandamus  issues  to  compel,  and  certiorari  to  review, 
official  or  judicial  action.^^ 


Delaioare. — State  v.  Wilmington  Bridge  Co., 
3  Harr.  312. 

Georgia. —  Moody  v.  Fleming,  4  Ga.  115,  48 
Am.  Dec.  210. 

Illinois. — Roodhousei/.  Briggs,  194  111.  435, 
62  N.  E.  778.  But  mandamus  is  not  a  "  civil 
case,"  within  a  statute  relating  to  the  juris- 
diction of  an  inferior  court.  Peoria  v.  People, 
20  111.  525. 

Indiana. —  Brower  v.  O'Brien,  2  Ind.  423. 

Iowa. — ^  Brown  v.  Crego,  29  Iowa  321;  State 
V.  Bailey,  7  Iowa  390. 

Kansas. —  Judd  v.  Driver,  1  Kan.  455. 

Maryland. —  Legg  v.  Annapolis,  42  Md.  203. 

Missouri. —  State  v.  Lewis,  76  Mo.  370. 

l^evada. —  State  v.  Gracey,  11  Nev.  223. 

"New  York. —  People  v.  Lewis,  28  How.  Pr. 
159  [appeal  dismissed  in  3  Abb.  Dec.  537]  ; 
People  V.  Albright,  23  How.  Pr.  306;  People 
V.  Colborne,  20  How.  Pr.  378;  People  v. 
Steele,  1  Edm.  Sel.  Gas.  505. 

North  Carolina. —  Belmont  v.  Reilly,  71 
N.  C.  260. 

Ohio. —  Chinn  v.  Trustees,  32  Ohio  St.  236. 

Texas. —  General  Land  Office  Com'rs  v. 
Smith,  5  Tex.  471. 

Wisconsin. —  State  v.  Jennings,  56  Wis.  113, 
14  N.  W.  28. 

United  States. —  Kentucky  v.  Dennison,  24 
How.  06,  16  L.  ed.  717;  Kendall  v.  U.  S.,  12 
Pet.  524,  9  L.  ed.  1181;  Bosenbaum  v.  Board 
of  Supervisors,  28  Fed.  223. 

England. —  See  Bex  v.  Bristol  Dock  Co.,  12 
East  428,  11  Rev.  Pep.  440. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  3. 

20.  Alabama. —  Benners  v.  State,  124  Ala. 
97,  26  So.  942;  Eso  p.  Mahone,  30  Ala.  49,  38 
Am.  Dec.  111. 

Michigan. —  Clute  v.  Ionia  Cir.  Judge,  139 
Mich.  337,  102  N.  W.  843;  Louisell  v.  Benzie 
Cir.  Judge,  139  Mich.  40,  102  N.  W.  371; 
Luton  V.  Newaygo  County  Cir.  Judge,  69 
Mich.  610,  37  N.  W.  701;  People  v.  Swift,  59 
Mich.  529,  26  N.  W.  694. 

Missouri. —  State  V.  Snyder,  98  Mo.  555,  12 
S.  W.  369 ;  State  v.  Laughlin,  75  Mo.  358. 

Neio  York. —  Willis  v.  Sage,  11  N.  Y.  App. 
Div.  4,  42  N.  Y.  Suppl.  251 ;  People  v.  Grady, 
66  Hun  465,  21  N.  Y.  Suppl.  381  [affirmed 
in  144  N.  Y.  685,  39  N.  E.  858] ;  People  v. 
Monroe  County  Ct.  of  Sess.,  19  N.  Y.  Suppl. 
508,  8  N.  Y.  Cr.  355. 

Utah.— St3ite  V.  Hart,  19  Utah  438,  57  Pac. 
415. 

England.— "Reg.  v.  Brown,  7  E.  &  B.  757,  3 
Jur.  N.  S.  745,  26  L.  J.  M.  C.  183,  5  Wkly. 
Hep.  625,  90  E.  C.  L.  757;  Beg.  v.  Mainwar- 
ing,  E.  B.  &  E.  474,  4  Jur.  N.  S.  928,  27  L.  J. 
M.  C.  278,  96  E.  C.  L.  474 ;  Reg.  v.  Bristol,  28 
Eng.  L.  &  Eq.  160. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  122 
et  seq. 

[I.  C] 


To  compel  signing  bill  of  exceptions  see 

Criminal  Law,  12  Cyc.  852. 

21.  See  Actions,  1  Cyc.  724.  And  seo 
Jones  V.  San  Francisco,  141  Cal.  96,  74  Pac. 
696;  State  v.  Fraker,  166  Mo.  130,  65  S.  W. 
720;  State  v.  Lewis,  76  Mo.  370;  State  v. 
Holladay,  65  Mo.  76  [overruling  Osage  Val- 
ley, etc.,  R.  Co.  V.  Morgan  County  Ct.,  53 
Mo.  156] ;  State  v.  Pacific,  61  Mo.  155 ;  State 
V.  Burkhardt,  59  Mo.  75;  Smith  v.  St.  Fran- 
cois County  Ct.,  19  Mo.  433;  State  v.  Carey, 
2  N.  D.  36,  49  W.  164;  Rosenbaum  v. 
San  Francisco,  28  Fed.  223  [affirmed  in  120 
U.  S.  450,  7  S.  Ct.  633,  30  L.  ed.  743],  con- 
struing the  California  code. 

22.  Western  Union  Tel.  Co.  v.  State,  165 
Ind.  492,  76  N.  E.  100,  3  L.  R.  A.  N.  S.  153; 
Indiana  v.  Lake  Erie,  etc.,  R.  Co.,  85  Fed.  1. 

Removal  of  mandamus  proceedings  from 
state  to  federal  court  see  Removal  of 
Causes. 

23.  Alabama. —  Lamar  v.  Marshall  County 
Com'rs  Ct.,  21  Ala.  772. 

Idaho. —  Heitman  v.  Morgan,  10  Ida.  562, 
79  Pac.  225. 

Illinois. —  Hayes  v.  Morgan,  81  111.  App, 
665. 

Massachusetts. —  Gibbs  v.  Hampden  County 
Com'rs,  19  Pick.  298.  Both  mandamus  and 
certiorari  cannot  be  maintained  by  the  same 
petitioner  as  to  the  canvass  of  an  election. 
Flanders  v,  Roberts,  182  Mass.  524,  65  N.  E. 
902. 

Missouri. —  State  v.  Patton,  108  Mo.  App, 
26,  82  S.  W.  537. 

New  Jersey. —  Jones  v.  Allen,  13  N.  J.  L. 
97. 

New  York. —  People  v.  Barnes,  114  N.  Y. 
317,  20  N.  E.  609,  21  N.  E.  739  [affirming  44 
Hun  574] ;  People  v.  Hayes,  106  N.  Y.  App. 
Div.  563,  94  :N.  Y.  Suppl.  754;  People  v.  Sara- 
toga  County,  106  N.  Y.  App.  Div.  381,  94 
:N.  Y.  Suppl.  1012;  People  v.  Matthies,  92 
N.  Y.  App.  Div.  16,  87  N.  Y.  Suppl.  196  [af- 
firmed in  179  N.  Y.  242,  72  N.  E.  103] ;  Peo- 
ple V.  Woodbury,  88  N.  Y.  App.  Div.  593.  85 
^.  Y.  Suppl.  161  [affirmed  in  179  N.  Y.  525, 
71  N.  E.  1137]  ;  People  v.  Chapin,  39  Hun  230 
[affirmed  in  103  ]N.  Y.  635,  8  N.  E.  368]; 
People  V.  Gilon,  9  N.  Y.  Suppl.  563,  18  N.  Y. 
Civ.  Proc.  112,  24  Abb.  N.  Cas.  125  [affirmed 
in  9  N.  Y.  Suppl.  212  {affirmed  in  12  N.  Y. 
Suppl.  629)];  People  v.  Troy,  43  How.  Pr. 
385 ;  Eoo  p.  Sanders,  4  Cow.  544. 

Utah. —  Salt  Lake  City  Civic  Federation  v. 
Salt  Lake  County,  22  Utah  6,  61  Pac.  222. 

Vermont. —  Moore  v.  Chester,  45  Vt.  503; 
Woodstock  V.  Gallup,  28  Vt.  587. 

West  Virginia. —  State  v.  McAllister,  38 
W.  Va.  485,  18  S.  E.  770,  24  L.  R.  A.  343. 

Wisconsin.—  State  V.  Elliott,  108  Wis.  163, 
84  N.  W.  149. 
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2.  Injunction.  Compared  with  injunction,  mandamus  cannot  be  used  as  a 
preventive  writ,  or  as  a  substitute  for  injunction.^*  A  mandatory  injunction, 
when  used  against  pubKc  officers,  is  tlie  counterpart  in  equity  of  mandamus.^^  But 
mandamus  is  sometimes  employed  to  regulate  or  restrain  a  judge  in  the  exercise 
of  his  jurisdiction.^^ 

3.  Prohibition.  Prohibition^^  is  the  converse  of  mandamus and  is  defined 
by  statute  in  some  jurisdictions  as  its  counterpart.^^ 

11.  RIGHT  TO  MANDAMUS  IN  GENERAL. 
A.  Discpetion  as  to  Issuance  of  Writ — l.  General  Rule.    It  is  often  said 
in  modern  opinions  that  the  proceeding  by  mandamus  has  lost  its  prerogative 
character  ^  and  become  an  ordinary  civil  action  to  enforce  legal  rights,^^  from 


24.  Arkansas. —  Crawford  v.  Carson,  35 
Ark  565 

Illinois.— Fletcher  v.  Tuttle,  151  111.  41, 
37  N.  E.  683,  42  Am.  St.  Rep.  220,  25  L.  R.  A. 
143. 

Indiana. —  State  v.  Connersville  Natural 
Gas  Co.,  163  Ind.  563,  71  N.  E.  483. 

Louisiana. —  See  Terry  v.  Stauffer,  17  La. 
Ann.  306. 

Maryland. —  Legg  v.  Annapolis,  42  Md.  203. 

Michigan. —  People  v.  State  Prison  In- 
spectors, 4  Mich.  187.  And  see  Renaud  r. 
State  Ct.  of  Mediation,  etc.,  124  Mich.  648, 
83  N.  W.  620,  83  Am.  St.  Rep.  346,  51 
L.  R.  A.  458. 

Nevada. — ^Sherman  v.  Clark,  4  JS'ev.  138,  97 
Am.  Dec.  516. 

New  Jersey. —  Jacquelin  v.  Erie  R.  Co., 
{Ch.  1905)  61  Atl.  18.  See  Atty.-Gen.  v.  New 
Jersey  R.,  etc.,  Co.,  3  N.  J.  Eq.  136. 

New  York. —  People  v.  JS'eubrand,  32  N".  Y. 
App.  Div.  49,  52  N.  Y.  Suppl.  280;  Brown  v. 
Duane,  60  Hun  98,  14  N.  Y.  Suppl.  450;  Mat- 
ter of  Rooney,  26  Misc.  73,  56  N.  Y.  Suppl. 
483;  People  v.  McDonald.  52  N.  Y.  Suppl. 
898. 

Texas. —  Yellowstone  Kit  v.  Wood,  18  Tex. 
Civ.  App.  683,  43  S.  W.  1068. 

"Where  the  established  distinctions  be- 
tween equity  and  common  law  jurisdiction 
are  observed,  injunction  and  mandamus  are 
not  correlative  remedies,  in  the  sense  of  being 
applicable  to  the  same  subject  matter,  the 
choice  of  the  writ  to  be  resorted  to  in  a  par- 
ticular case  to  depend  upon  whether  there  is 
an  excess  of  action  to  be  restrained  or  a  de- 
fect to  be  supplied.  The  two  writs  properly 
pertain  to  entirely  different  jurisdictions  and 
to  different  classes  of  proceedings,  injunction 
being  the  proper  writ  only  in  cases  of  equita- 
ble cognizance,  and  mandamus  being  a  com- 
mon law  writ,  and  applicable  only  in  cases 
coming  within  the  appropriate  jurisdiction  of 
courts  of  common  law."  Fletcher  v.  Tuttle, 
151  111.  41,  59,  37  N.  E.  683,  42  Am.  St.  Rep. 
220,  25  L.  R.  A.  143. 

Joinder  of  mandamus  and  injunction  see 
Joinder  akd  Splitting  of  Actions,  23  Cyc. 
395.  ^ 

25.  Parsons  v.  Marye,  23  Fed.  113.  See 
Williams  v.  Maysville  Tel.  Co.,  119  Ky.  33, 
82  S.  W.  995,  26  Ky.  L.  Rep.  945,  holding 
under  the  Kentucky  statutes  that  a  manda- 
tory injunction  and  not  mandamus  should  is- 


sue where  defendant  is  a  telephone  company, 
not  an  executive  or  ministerial  officer;  as  to 
compel  installation  of  telephone  at  the  same 
rate  as  others.  Compare  Wiemer  v.  Louis- 
ville Water  Co.,  130  Fed.  251. 

Mandatory  injunctions  see  Injunctions,  22 
Cyc.  742. 

Mandatory  injunction  as  a  premature  man- 
damus.—  In  cases  where  mandamus  would 
otherwise  be  proper,  but  the  time  for  official 
action  has  not  arrived,  a  mandatory  injunc- 
tion will  lie.  State  v.  Houser,  122  Wis.  534, 
100  N.  W.  964.  Necessity  that  time  for  ac- 
tion shall  have  arrived  before  mandamus  may 
issue  see  infra,  II,  G,  2. 

26.  See  infra,  IV. 

27.  See  Prohibition. 

28.  State  v.  King  Countv  Super.  Ct.,  31 
Wash.  96,  71  Pac.  722;  State  v.  Yakima 
County  Super.  Ct.,  4  Wash.  30,  29  Pac.  764; 
State  V.  Wood  County  Ct.,  33  W.  Va.  589,  U 
S.  E.  72;  High  Extr.  Leg.  Rem.  (3d  ed.) 
§  7G3. 

29.  See  the  statutes  of  the  several  states. 
And  see  Maurer  v.  Mitchell,  53  Cal.  289; 
Williams  v.  Lewis,  6  Ida.  184,  54  Pac.  619; 
State  V.  Ross,  39  Wash.  399,  81  Pac.  865; 
State  v.  King  County  Super.  Ct.,  31  Wash. 
96,  71  Pac.  722. 

30.  Colorado. —  People  v.  Rio  Grande 
County,  7  Colo.  App.  229,  42  Pac.  1032. 

Delaware. —  Swift  v.  State,  7  Houst.  338. 
6  At]  856,  32  Atl.  143,  40  Am.  St.  Rep.  127. 
And  see  Knight  v.  Ferris,  6  Houst.  283. 

Oklahoma.— Ex  p.  Epley,  10  Okla.  631,  64 
Pac.  18. 

Washington. — ■  State  v.  Cranney,  30  Wash. 
594,  71  Pac.  50. 

United  states. —  Rees  v.  Watertown,  19 
Wall.  107,  22  L.  ed.  72;  U.  S.  v.  Keokuk,  6 
Wall.  518,  18  L.  ed.  918;  Kentucky  v.  Denni- 
son,  24  How.  66,  16  L.  ed.  717;  Kendall  i\ 
U.  S.,  12  Pet.  524,  9  L.  ed.  1181. 

The  prerogative  writ  is  a  direct  interven- 
tion of  the  state  to  compel  the  performance 
of  a  public  duty.  Norwalk  Electric  Light  Co. 
V.  South  Norwalk,  71  Conn.  381,  42  Atl. 
82 

31.  Delgado  v.  Chavez,  5  N.  M.  646,  25 
Pac.  94S;  State  V.  Cranney,  30  Wash.  594,  71 
Pac.  50;  State  v.  Wyoming  County  Ct.,  47 
W.  Va.  672,  35  S.  E.  959;  Fisher  v.  Charles- 
ton, 17  W.  Va.  595;  Kentucky  v.  Dennison,  24 
How.  (U.  S.)  66,  16  L.  ed.  717. 
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which  it  is  sometimes  said  to  result  that  the  writ  issues  as  a  matter  of  right.^  It 
will  be  found,  however,  that  there  is  little  real  or  substantial  conflict  in  the 
authorities.  The  writ  is  employed  only  in  unusual  cases  where  other  remedies 
fail,^^  and  it  is  hedged  about  by  many  conditions  totally  inapplicable  to  the  ordinary 
suit  at  law.  The  applicant  must  in  all  cases  substantially  demonstrate  the  pro- 
priety and  justice  of  his  case.^  Nor  is  the  court  bound  to  take  the  case  as  the 
applicant  presents  it.  It  may  consider  defendant's  riglits,  the  interest  of  third 
persons,  the  importance  or  unimportance  of  the  case,  and  the  applicant's  conduct, 
in  determining  whether  or  not  the  writ  shall  go.^^  The  issuing  of  the  writ  there- 
fore is  generally,  almost  universally,  considered  discretionary,  and  to  this  extent 
only  is  the  proceeding  a  prerogative  one.^^    The  discretion  to  be  exercised  is  a 


32.  Missouri. —  Mandamus  is  treated  as  an 
ordinary  writ  of  right,  issuable  of  course  on 
proper  cause.  State  v.  Gibson,  187  Mo.  536, 
86  S.  W.  177;  State  v.  Fraker,  166  Mo.  130, 
65  S.  VV.  720. 

Montana. —  State  v.  Great  Falls,  19  Mont. 
518,  49  Pac.  15. 

North  Carolina. —  Haymore  v.  Yadkin,  85 
N.  C.  268. 

Rhode  Island. —  It  is  a  summary  remedy  is- 
suing of  right  and  not  at  discretion;  admits 
of  no  pleadings,  and  the  proof  is  taken  by 
affidavit  ex  parte.  Wilkinson  v.  Providence 
Bank,  3  R.  I.  22. 

Virginia. —  English  authorities  as  to  the 
nature  of  the  prerogative  writ,  and  that  it 
is  a  writ  of  right  when  sought  to  enforce 
obedience  to  statutes,  are  approved  in  Rich- 
ardson V.  Farrar,  88  Va.  760,  768,  15  S.  E. 
117;  Dew  V.  Judges  Sweet  Spring  Dist.  Ct., 
3  Hen.  &  M.  1,  3  Am.  Dec.  639. 

Washington. — ■  The  writ  is  one  strictly  of 
right.  Tacoma  v.  Lillis,  4  Wash.  797,  31  Pac. 
321,  18  L.  R.  A.  372.  Under  the  statute 
mandamus  is  a  civil  action,  nothing  more 
than  a  form  of  procedure  to  enforce  right  and 
redress  wrong.  It  is  in  no  sense  prerogative 
or  discretionary.  The  right  to  the  writ,  under 
the  statute,  depends  wholly  on  the  absence  of 
a  plain,  speedy,  and  adequate  remedy.  State 
V.  McQuade,  36  Wash.  579,  79  Pac.  207;  State 
V.  Cranney,  30  Wash.  594,  71  Pac.  50;  State 
V.  Pacific  Brewing,  etc.,  Co.,  21  Wash.  451, 
58  Pac.  584,  47  L.  R.  A.  208. 

33.  See  infra,  II,  D. 

34.  See  infra,  II,  B. 

35.  See  infra,  II,  A,  3. 

36.  Alabama. —  State  v.  Wilson,  123  Ala. 
259,  26  So.  482,  45  L.  R.  A.  772. 

Arkansas. —  Ex  p.  Whittington,  34  Ark. 
394;  Fitch  v.  McDiarraid,  26  Ark.  482;  Ex 
p.  Williamson,  8  Ark.  424;  Ex  p.  Trapnall, 
6  Ark.  9,  42  Am.  Dec.  676 ;  Webb  v.  Hanger, 
1  Ark.  121;  Taylor  v.  Governor,  1  Ark.  21; 
Goings  V.  Mills,  1  Ark.  11. 

California. —  Gay  v.  Torrance,  145  Cal.  144, 
78  Pac.  540;  San  Diego  Bd.  of  Education  v. 
San  Diego,  128  Cal.  369,  60  Pac.  976;  Wied- 
wald  V.  Dodson,  95  Cal.  450,  30  Pac.  580. 

Connecticut. —  Chesebro  v.  Babcock,  59 
Conn.  213,  22  Atl.  145. 

DeloAvare. —  McCoy  v.  State,  2  Marv.  543, 
36  Atl.  81 ;  Cannon  v.  Janvier,  3  Houst.  27. 

Difitrict  of  Columbia. —  Dancy  v.  Clark,  24 
App.  Cas.  487. 
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Georgia. —  Moody  v.  Fleming,  4  Ga.  115,  48 
Am.  Dec.  210;  Savannah  v.  State,  4  Ga.  26. 

Hawaii. —  Matter  of  Waterhouse,  2  Hawaii 
241. 

Illinois.— Feo^le  v.  Olsen,  215  111.  620,  74 
N.  E.  785;  People  v.  Rock  Island,  215  111.  488, 
74  N.  E.  437,  106  Am.  St.  Rep.  179;  People 
V.  Chicago  Bd.  of  Trade,  193  111.  577,  62 
N.  E.  196;  Illinois  Cent.  R.  Co.  v.  People,  143 
HI.  434,  33  N.  E.  173,  19  L.  R.  A.  119; 
People  V.  Weber,  86  111.  283;  People  v.  Ket- 
chum,  72  111.  212;  People  v.  Hatch,  33  111.  9; 
Peoria  Bd.  of  School  Inspectors  v.  People,  20 
111.  525;  People  v.  Curyea,  16  111.  547;  Cicero 
V.  People,  105  111.  App.  406;  Harrison  v. 
People,  101  111.  App.  224. 

Indiana. —  State  v.  Clinton  County,  162  Ind. 
580,  68  N.  E.  295,  70  N.  E.  373,  984. 

Indian  Territory. — •  Liverpool,  etc.,  Ins.  Co. 
V.  Kearney,  1  Indian  Terr.  328,  37  S.  W.  143. 

/owa.— Vincent  v.  Ellis,  116  Iowa  609,  88 
N.  W.  836. 

Kansas. — •  Atchison,  etc.,  R.  Co.  v.  Jefferson 
County  Com'rs,  12  Kan.  127 ;  State  v.  Mars- 
ton,  6  Kan.  524. 

Louisiana. — State  i'.  Acme  Lumber  Co.,  115 
La.  893,  40  So.  301 ;  State  v.  Rightor,  38  La. 
Ann.  916. 

Maine. —  Knight  v.  Thomas,  93  Me.  494,  46 
Atl.  499;  Brunswick  v.  Bath,  90  Me.  479,  38 
Atl.  532;  Davis  v.  York  County  Com'rs,  63 
Me.  396;  Belcher  v.  Treat,  61  Me.  577;  Dane 
V.  Derby,  54  Me.  95,  89  Am.  Dec.  722 ;  Baker 
V.  Johnson,  41  Me.  15 ;  Woodbury  v.  Piscata- 
quis County  Com'rs,  40  Me.  304 ;  Woodman  v. 
Somerset  County  Com'rs,  24  Me.  151. 

Maryland. — •  State  v.  Latrobe,  81  Md.  222, 
31  Atl.  788;  George's  Creek  Coal,  etc.,  Co.  v. 
Allegany  County  Com'rs,  59  Md.  255;  Booze 
v.  Humbird,  27  Md.  1;  State  v.  Graves,  19 
Md.  351,  81  Am.  Dec.  639;  Runkel  v.  Wine- 
miller,  4  Harr.  &  M.  429,  1  Am.  Dec.  411. 

Massachusetts. — •  McCarthy  v.  Boston  St. 
Com'rs,  188  Mass.  338,  74  N.  E.  659;  Alger 
V.  Seaver,  138  Mass.  331;  Atty.-Gen.  i;.  Bost, 
123  Mass.  460. 

Michigan. — •  Sherwood  V.  Rynearson,  141 
Mich.  92,  104  N.  W.  392;  Clute  v.  Ionia  Cir. 
Judge,  139  Mich.  337,  102  N.  W.  843;  Detroit 
F.  &  M.  Ins.  Co.  V.  Hartz,  132  Mich.  518, 
94  N.  W.  7;  O'Brien  v.  Wayne  Cir.  Judge, 
131  Mich.  67,  90  N,  W.  680;  MacKinnon  t?. 
Auditor-Gen.,  130  Mich.  552,  90  N.  W.  329; 
Van  Akin  v.  Dunn,  117  Mich.  421,  75  N.  W. 
938 ;  Elder  v.  Gayner,  97  Mich.  617,  55  N.  W. 
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judicial  one^  to  be  exercised  on  equitable  principles^  and  is  governed  by  fixed 
rules.^  In  some  cases  it  is  held  that,  although  a  clear  right  to  the  writ  is  shown, 
it  may  be  refused ;  ^  and,  on  the  other  hand,  where  the  rights  of  plaintifi'  can  be 


460;  Cheboygan  County  v.  Mentor  Tp.,  94 
Mich.  3&6,  54  N.  W.  169;  McCreery  v.  Cobb, 
93  Mich.  463,  53  N.  W.  613;  Fruitport  Tp. 
V.  Muskegon  County  Cir.  Judge,  90  Mich.  20, 
51  N.  W.  109 ;  Tennant  V.  Croeker,  85  Mich. 
328,  48  N.  W.  577;  Schmedding  v.  May,  85 
Mich.  1,  48  N.  W.  201,  24  Am.  St.  Rep.  74; 
Pistorius  v.  Stempel,  81  Mich.  133,  45  N.  W. 
968 ;  Auditor-Oen.  v.  Van  Tassel,  73  Mich.  28, 
40  N.  VV.  847;  Auditor-Gen.  v.  Saginaw 
County,  62  Mich.  579,  29  N.  W.  492 ;  Tawas, 
etc.,  R.  Co.  V.  Iosco  Cir.  Judge,  44  Mich.  479, 
7  N.  W.  65;  Mabley  v.  Judge  Super.  Ct.,  41 
Mich.  31,  1  N.  W.  985;  People  v.  East  Sag- 
inaw, 33  Mich.  164;  People  v.  State  Univer- 
sity, 4  Mich.  98. 

Mississippi. —  Hendricks  v.  Johnston,  45 
Miss.  644;  Swann  v.  Buck,  40  Miss.  268; 
Ross  V.  Lane,  3  Sm.  &  M.  695. 

Montatva. —  State  r.  Barret,  30  Mont.  203, 
81  Pac.  349. 

.Veftrasfca.— State  v.  Moores,  (1904)  99 
N.  W.  842;  Moores  v.  State,  71  Nebr.  522, 
99  N.  W.  249 ;  Donahue  v.  State,  70  Nebr.  72, 
96  N.  W.  1038;  State  v.  Holmes,  3  Nebr. 
(Unoff.)  183,  91  N.  W.  175. 

^ew  Jersey. —  Gleistman  v.  West  New 
York,  (Sup.  1906)  64  Atl.  1084. 

'Neio  Mexico. — -Territory  v.  Perea,  6  N.  M. 
531,  30  Pac.  928. 

tfew  York.—  In  re  Dederick,  77  N.  Y.  595 ; 
Beams  v.  Gould,  77  N.  Y.  455  [affirming  8 
Daly  384]  ;  People  v.  Ferris,  76  N.  Y.  326 ; 
Sage  V.  Lake  Shore,  etc.,  R.  Co.,  70  N.  Y.  220; 
People  V.  Way,  92  N.  Y.  App.  Div.  82,  86 
N.  Y.  Suppl.  892;  People  v.  Lindenthal,  77 
N.  Y.  App.  Div.  515,  78  N.  Y.  Suppl.  997; 
People  V.  Listman,  40  Misc.  372,  82  N.  Y. 
Suppl.  263. 

Oklahoma. — •  The  only  features  now  pos- 
sessed by  a  mandamus  proceeding  in  common 
with  those  originally  possessed  are  those 
which  give  the  court  a  discretionary  power  to 
issue  the  alternative  or  peremptory  writ,  and 
to  bring  the  parties  into  court.  Ex  p.  Epley, 
10  Okla.  631,  64  Pac.  18;  In  re  Brown,  2 
Okla.  590,  39  Pac.  469 :  Territory  v.  Chicago, 
etc.,  R.  Co.,  2  Okla.  108,  39  Pac.  389. 

Oregon. — >  Ball  v.  I^ppius,  3  Oreg.  55. 

Pennsylvania. —  In  re  Porter's  Tp.  Road, 
1  Walk.  10;  In  re  Conshocken  Ave.,  12  Pa. 
Super.  Ct.  573;  Tatham  v.  Philadelphia 
Wardens,  5  Am.  L.  Reg.  378;  McManus  v. 
School  Controllers,  7  Phila.  23. 

Bouth  Carolina. —  Moore  v.  Napier,  64  S.  C. 
564,  42  S.  E.  997. 

Tennessee. —  Memphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  697;  State  v.  Sinking  Fund 
Com'rs,  1  Tenn.  Cas.  490. 

Fermonf.— Bates  v.  Keith,  66  Vt.  163,  28 
AU.  865 ;  State  v.  Meagher,  57  Vt.  398 ;  Free 
Press  Assoc.  v.  Nichols,  45  Vt.  7. 

Wisconsin. —  To  some  extent  the  court  exer- 
cises a  discretion  as  to  granting  the  writ. 
State  V.  Jennings,  48  Wis.  549,  4  N.  W.  641. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 
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91  U.  S.  343,  23  L.  ed.  428;  New  York  L., 
etc.,  Ins.  Co.  v.  Wilson,  8  Pet.  291,  8  L.  ed. 
949. 

England. —  Mandamus  is  not  grantable  as 
of  right,  but  by  prerogative  (discretion). 
Rex  V.  Bristol  Dock  Co.,  12  East  428,  11  Rev. 
Rep.  440. 

Canada. —  Pettigrew  v.  Baillarge,  20  Quebec 
Super.  Ct.  173. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  5. 

The  court  will  see  that  its  jurisdiction  is 
not  improperly  invoked,  although  defendant 
does  not  object.  State  v.  Tolle,  71  Mo.  645; 
Barnes  v.  Gottschalk,  3  Mo.  App.  111. 

37.  State  v.  Richards,  50  Fla.  284,  39  So. 
152;  Funk  v.  State,  (Ind.  1906)  77  N.  E. 
854;  McCarthy  v.  Boston,  188  Mass.  338,  74 
N.  E.  659;  American  Railway-Frog  Co.  v. 
Haven,  101  Mass.  398,  3  Am.  Rep.  377  ;  Com. 
V.  Hampton  County,  2  Pick.  (Mass.)  414; 
Shepard  v.  Oakley,  181  N.  Y.  339,  74  N.  E. 
227  [reversing  102  N.  Y.  App.  Div.  617,  92 
N.  Y.  Suppl.  1145]. 

38.  State  v.  U.  S.  Express  Co.,  95  Minn. 
442,  104  N.  W.  556;  Free  Press  Assoc.  v. 
Nichols,  45  Vt.  7. 

39.  State  v.  Holmes,  3  Nebr.  (Unoff.)  183, 
91  N.  W.  175;  People  v.  New  York  Police 
Bd.,  107  N.  Y.  235,  13  N.  E.  920  [affirming 
46  Hun  296,  27  N.  Y.  Wkly.  Dig.  360]  ;  Peo- 
ple V.  Syracuse,  78  N.  Y.  56  [reversing  52 
How.  Pr.  346]  ;  In  re  Dederick,  77  N.  Y.  595; 
People  V.  Ferris,  76  N.  Y.  326  [affirming  16 
Hun  219]  ;  Sage  v.  Lake  Shore,  etc.,  R.  Co., 
70  N.  Y.  220;  People  v.  Dowling,  55  Barb. 
(N.  Y.)  197,  37  How.  Pr.  394;  People  v. 
Croton  Aqueduct  Bd.,  49  Barb.  (N.  Y.)  259; 
People  f.  Booth,  49  Barb.  (N.  Y.)  31,  32 
How.  Pr.  17;  People  v.  Westchester  County, 
15  Barb.  (N.  Y.)  607;  People  v.  State  Canal 
Bd.,  13  Barb.  (N.  Y.)  432;  St.  Stephen 
Church  Cases,  10  N.  Y.  Suppl.  125,  11  N.  Y. 
Suppl.  669,  675,  25  Abb.  N.  Cas.  230;  People 
y.  Richmond  County,  22  How.  Pr.  (N.  Y.) 
275  [affirming  21  How.  Pr.  335]  ;  Van  Rens- 
selaer V.  Albany  County,  1  Cow.  (N.  Y.)  501 ; 
People  V.  Asten,  7  N.  Y.  Wkly.  Dig.  411. 

The  court  cannot  direct  what  is  not  lawful, 
without  Its  being  subject  to  review.  There 
arise  matters  of  discretion  which  may  induce 
the  court  to  withhold  it,  matters  connected 
with  delay,  or  possibly  with  the  conduct  of 
the  parties.  If  what  is  directed  to  be  done  be 
lawful,  other  courts  will  not  question  this 
exercise  of  discretion.  But  in  regard  to  that 
which  is  not  lawful,  it  is  open  to  correction 
on  appeal.  Reg.  v.  All  Saints,  1  App.  Cas. 
611,  622,  35  L.  T.  Rep.  N.  S.  381,  25  Wkly. 
Rep.  128;  Reg.  v.  Peterborough,  44  L.  J.  Q.  B. 
85,  23  Wkly.  Rep.  343. 

40.  People  v.  Rock  Island,  215  111.  488,  74 
N.  E.  437,  106  Am.  St.  Rep.  179;  People  v. 
Rose,  211  111.  252,  71  N.  E.  1124;  People  v. 
Board  of  Trade,  193  HI.  577,  62  N.  E.  196; 
People  r.  Adams  County,  185  111.  288,  56 
N.  E.  1044;  People  v.  Ketchum,  72  111.  212; 
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secured  only  through  the  writ,  it  has  been  held  tliat  it  would  be  an  abuse  of  dis- 
cretion to  refuse  it.*^ 

2.  State  Cases.  Where  the  writ  is  applied  for  by  the  state,  for  the  pubhc 
benefit,  it  has  been  held  that  the  court  has  no  discretion  to  refuse  it.^^  The  ques- 
tion of  whether  a  mandamus  should  issue  to  protect  the  interest  of  the  public 
does  not  depend  upon  the  state  of  facts  existing  when  the  petition  is  filed,  if  that 
state  of  facts  has  ceased  to  exist  when  the  final  judgment  is  rendered.^^ 

3.  Matters  Leading  to  Refusal  of  Writ — a.  Public  Policy.  Mandamus  may 
be  refused  where  the  public  interest  would  be  injuriously  affected,^  and  it  will 
not  issue  to  compel  the  performance  of  an  act  which  will  work  a  public  and 
private  mischief. 

b.  Doubtful  Cases.  The  writ  of  mandamus  issues  only  in  case  of  necessity  to 
prevent  injustice  or  great  injury.  If  there  is  a  doubt  of  its  necessity  or  propriety 
it  will  not  go.^^ 

c.  Introduction  of  Disorder  and  Confusion.  Where  the  issue  of  the  writ 
would  disturb  official  action,  or  create  disorder  or  confusion,  it  may  be  denied.^'' 


Cicero  v.  People,  105  111.  App.  406.  See 
Wiedwald  f.  Dodson,  95  Cal.  450,  30  Pae. 
580. 

41.  Moody  f.  Fleming,  4  Ga.  115,  48  Am. 
Dec.  210  (holding  that  where  the  right  and 
duty  are  clear  the  court  is  imperatively  re- 
quired to  grant  the  writ)  ;  Savannah  v.  State, 
4  Ga.  26;  Atchison,  etc.,  R.  Co.  v.  Jefferson 
County  Com'rs,  12  Kan.  127.  It  is  an  abuse 
of  judicial  discretion  to  deny  a  writ  of  man- 
damus where  the  application  is  made  to  en- 
force a  clear  legal  right ;  where  the  duty  to 
be  enforced  is  plain  and  positive ;  where  sub- 
stantial damage  will  follow  its  non-perform- 
ance ;  or  where  there  is  no  other  adequate  rem- 
edy, no  laches  chargeable  to  applicant,  and  no 
special  reasons  which  render  his  resort  to  the 
remedy  inequitable.  Neu  v.  Voege,  96  Wis. 
489,  71  N.  W.  880.  And  see  State  v.  Holmes, 
3  Nebr.  (Unoff.)  183,  91  N.  W.  175.  But 
compare  People  t*.  Dowling,  55  Barb.  (N.  Y.) 
197,  37  How.  Pr.  394,  holding  that  the  matter 
rests  in  the  sound  discretion  of  the  court. 

42.  New  Haven,  etc.,  Co.  v.  State,  44  Conn. 
376;  State  v.  Doyle,  40  Wis.  220;  Atty.-Gen. 
f.  Chicago,  etc.,  R.  Co.,  35  Wis.  425. 

43.  Northern  Pac.  R.  Co.  v.  Washington 
Territory,  142  U.  S.  492,  12  S.  Ct.  283,  35 
L.  ed.  1092,  where  it  was  sought  to  compel 
the  location  of  a  railroad  station. 

44.  Evans  i;.  Thomas,  32  Kan.  469,  4  Pac. 
833;  Ware  X).  Branch  Cir.  Judge,  75  Mich. 
488,  42  N.  W.  997  (holding  that  mandamus 
will  not  lie  to  compel  a  circuit  judge  to  try 
an  information  over  what  is  claimed  to  have 
been  a  breach  of  the  peace)  ;  Bogan  i;.  Holder, 
76  Miss.  597,  24  So.  695  (holding  that  a  tax- 
collector  could  not  have  mandamus  to  compel 
payment  of  fund  v/ithheld  by  the  creditor  on 
account  of  a  former  overpayment)  ;  Effing- 
ham V.  Hamilton,  68  Miss.  523,  10  So.  39 
(change  of  text-books  seriously  disturbing 
public  interest  refused,  although  a  clear  right 
and  clear  duty  existed)  ;  In  re  Waverly,  35 
N.  Y.  App.  DiV.  38,  54  N.  Y.  Suppl.  368  [af- 
firmed  in  158  N.  Y.  710,  53  N.  E.  1133]. 

45.  People  f.  Brooklyn  Bd.  of  Assessors, 
137  N.  Y.  201,  33  N.  E.  145. 

46.  Alabama  —  State  v.  Wilson,  123  Ala. 
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259,  26  So.  482,  45  L.  R.  A.  772,  holding  that 
a  writ  would  not  issue  to  correct  legislative 
journals. 

Arkansas. — Basham  v.  Carroll,  44  Ark.  284. 

Connecticut.  —  Chesebro  v.  Babcock,  59 
Conn.  213,  22  Atl.  145. 

Illinois.  —  Kenneally  v.  Chicago,  220  111. 
485,  77  N.  E.  155;  Yates  v.  People,  207  111. 
316,  69  N.  E.  775;  Knopf  v.  Corcoran,  112 
111.  App.  320;  People  v.  Chicago,  106  111. 
App.  72;  Davis  v.  Miller  Signal  Co.,  105  111. 
App.  657. 

Neio  York. —  People  v.  Richmond  County, 
22  How.  Pr.  275;  People  v.  Ewen,  17  How. 
Pr.  375. 

Pennsylvania. —  Boyer  v.  Mutual  Sav.  Fund 
Assoc.,  1  Leg.  Rec.  231. 

United  States. — ^  New  York  L.,  etc.,  Ins.  Co. 
v.  Wilson,  8  Pet.  291,  8  L.  ed.  949. 

England. —  Reg.  v.  Godolphin,  8  A.  &  E. 
338,  35  E.  C.  L.  620;  Rex  v.  Chester,  1  M.  & 
S.  101. 

The  existence  of  the  right  of  appeal  from 
judgments  in  mandamus  proceedings  justifies 
a  freer  use  of  the  proceedings  than  when  such 
right  does  not  exist.  Reg.  v.  Bangor,  18  Q.  B. 
D.  349,  51  J.  P.  51,  56  L.  J.  Q.  B.  326,  35 
Wkly.  Rep.  158. 

47.  Alabama.— Bihh  v.  Gaston,  (1906)  40 
So.  936. 

California. —  San  Diego  Bd.  of  Education 
V.  San  Diego,  128  Cal.  369,  00  Pac.  976. 

Illinois.— Teo^le  v.  Olsen,  215  111.  620,  74 
N.  E.  785,  denying  mandamus  to  prevent  ex- 
tension of  taxes,  where  seventy  per  cent  of 
the  work  had  been  done,  and  new  books  would 
be  required. 

Indiana. — State  v.  Clinton  County,  162  Ind, 
580,  68  N.  E.  295,  70  N.  E.  373,  984. 

New  York. —  People  v.  Newton,  58  N.  Y. 
Super.  Ct.  439,  11  N.  Y.  Suppl.  782,  19  N.  Y. 
Civ.  Proc.  416;  People  v.  Ulster  County,  16 
Johns.  59. 

United  States.— V.  S.  v.  New  Orleans,  31 
Fed.  537;  Wisdom  v.  Memphis,  30  Fed.  Cas. 
No.  17,903,  2  Flipp.  285. 

England.—  See  Rex  i;.  Palmer,  8  East  416. 

Canada.—  Matter  of  Risdale,  22  U.  C.  Q.  B. 
122. 
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d.  Inequitable  op  Burdensome  Operation.  Mandamus  should  not  be  issued 
when  it  will  operate  inequitably,  or  as  an  excessive  burden  upon  defendant,^^ 
although  mere  inconvenience  will  not  prevent  the  issuance  of  the  writ.^^ 

e.  Where  Writ  Would  Be  Nugatory  or  Unavailing.  When  the  writ  would  be 
nugatory  or  unavaiUng  it  should  be  denied.^^    So  mandamus  will  not  issue  where 


48.  California.—  San  Diego  Bd.  of  Educa- 
tion V.  San  Diego,  128  Cal.  369,  60  Pac.  976, 
holding  that  writ  would  not  issue  where  it 
would  compel  double  taxation,  and  where  it 
was  doubtful  which  of  two  municipal  bodies 
had  the  power  to  levy  the  tax  sought  to  be 
compelled. 

Connecticut. — Ansonia  v.  Studley,  67  Conn. 
170,  34  Atl.  1030;  Chesebro  v.  Babcock,  59 
Conn.  213,  22  Atl.  145. 

District  of  Columbia. —  Dancy  v.  Clark,  24 
App.  Cas.  487. 

Illinois.—  People  v.  Blocki,  203  111.  363,  67 
N.  E.  809,  holding  that  writ  would  be  re- 
fused where  respondent  would  be  subject  to 
an  action  for  damages. 

Louisiana. —  State  v.  Policy  Jury,  108  La. 
311,  32  So.  363. 

Michigan. —  Fletcher  v.  Alpena  Cir.  Judge, 
136  Mich.  511,  99  N.  W.  748. 

Missouri. —  State  v.  Finley,  74  Mo.  App. 
213. 

Montana. —  State  v.  Marshall,  13  Mont. 
136,  32  Pac.  648. 

New  Jersey. —  Roll  v.  Perrine,  34  N.  J.  L. 
254,  where  it  would  involve  defendant  in 
litigation. 

Neio  York. —  People  v.  Brooklyn  Bd.  of  As- 
sessors, 137  N.  Y.  201,  33  N.  E.  145. 

West  Virginia.-  State  v.  Buchanan,  24 
W.  Va.  362,  holding  that  mandamus  against 
an  assessor  to  compel  obedience  to  the  orders 
of  his  superior,  the  two  officers  differing  as 
to  the  constitutionality  of  a  statute  creating 
exemptions,  would  be  refused  where  it  would 
involve  citizens  in  expensive  litigation,  it 
appearing  to  the  court  that  the  property  was 
exempt. 

United  States. —  Sibley  v.  Mobile,  22  Fed. 
Cas.  No.  12,829,  3  Woods  535. 

A  creditor  cannot  obtain  a  preference  by 
mandamus.  State  v.  Burbank,  22  La.  Ann. 
298. 

49.  People  v.  Newton,  20  Abb.  N.  Cas. 
(N.  Y.)  387  (holding  that  it  is  no  defense  to 
an  application  for  mandamus  to  a  public 
officer  for  the  removal  of  a  nuisance  that 
there  is  a  large  number  of  nuisances,  to  re- 
move which  would  be  very  expensive,  and 
that  the  applicant  has  a  remedy  against  the 
person  maintaining  the  nuisance,  unless  it  is 
shown  that  by  reason  of  the  number  of  ap- 
plications defendant  is  without  the  necessary 
means  to  enforce  the  order  of  the  court)  ; 
Com.  V.  Pittsburg,  209  Pa,  St.  333,  58  Atl. 
669. 

50.  California. —  Kerr  v.  Stanislaus  County 
Super.  Ct.,  130  Cal.  183,  62  Pac.  479;  San 
Diego  Bd.  of  Education  v.  San  Diego,  128 
Cal.  369,  60  Pac.  976;  Boyne  v.  Ryan,  100 
Cal.  265,  34  Pac.  707  (holding  that  a  district 
attorney  will  not  be  compelled  to  commence 
a  suit  against  his  judgment,  especially  in  the 


absence  of  power  to  compel  him  to  prosecute 
it)  ;  Clark  v.  Crane,  57  Cal.  629. 

Colorado. —  People  v.  Butler,  24  Colo.  401, 
51  Pac.  510. 

Florida. —  Duval  County  v.  Jacksonville,  36 
Fla.  196,  18  So.  339,  29  L.  R.  A.  416;  State 
V.  Marion  County  Com'rs,  27  Fla.  438,  8  So. 
749;  Caro  v.  Maxwell,  20  Fla.  17;  State  v. 
Madison  County  Election  Inspectors,  17  Fla. 
26. 

Georgia. —  Gilliam  v.  Green,  122  Ga.  322, 
50  S.  E.  137;  Harris  v.  Roan,  119  Ga.  379, 
46  S.  E.  433  (denying  writ  to  settle  bill  pre- 
senting error  without  merit)  ;  Stacy  v.  Ham- 
mond, 96  Ga.  125,  23  S.  E.  77. 

Illinois. —  People  v.  Rose,  219  111.  46,  76 
N.  E.  42  (refusing  mandamus  to  secure  use 
of  corporate  name  which  would  be  subject  to 
injunction  by  another  company)  ;  People  i\ 
Lieb,  85  111.  484;  People  v.  Church,  103  El. 
App.  132  (refusing  mandamus  to  perfect  an 
appeal  which  could  not  be  effective)  ;  Hayes 
V.  Morgan,  81  111.  App.  665. 

Kansas. —  Rice  v.  Coffey  County  Bd.  of 
Canvassers,  50  Kan.  149,  32  Pac.  134. 

Maryland. —  Summerson  v.  Schilling,  94 
Md.  582,  51  Atl.  610,  refusing  to  compel  reg- 
istration of  illiterate  voter  since  his  right 
might  be  lost,  or  he  might  have  learned  to 
read  before  succeeding  election. 

Michigan. —  Young  v.  Van  Buren  Cir. 
Judge,  (1906)  108  N.  W.  506  (holding  that 
writ  to  compel  approval  of  bond  would  not 
issue  after  sureties  withdrew)  ;  Lamoreaux 
V.  Atty.-Gen.,  89  Mich.  146,  50  N.  W.  812. 

Minnesota. —  State  v.  Archibald,  43  Minn. 
328,  45  N.  W.  606. 

Montana. —  State  v.  Lewis  County  Dist.  Ct. 
Dept.  No.  1,  29  Mont.  265,  74  Pac.  498. 

Nebraska. —  State  v.  Cronin,  (1906)  106 
N.  W.  986;  State  v.  Moores,  (1904)  99  N.  W. 
842;  Moores  v.  State,  71  Nebr.  522,  99  N.  W. 
249. 

Nevada.— Stsiie  v.  Beck,  25  Nev.  105,  57 
Pac.  935;  State  v.  Waterman,  5  Nev.  323. 

New  Jersey. —  Clarke  v.  Trenton  Bd.  of 
Health,  49  N.  J.  L.  349,  8  Atl.  509. 

NeiD  Yor/v.— People  v.  O'Keefe,  100  N.  Y. 
572,  3  N.  E.  592;  People  v.  Rupp,  90  Hun 
145,  35  N.  Y.  Suppl.  349,  749;  People  v. 
Greene  County,  12  Barb.  217;  People  v. 
Payne,  12  Abb.  N.  Cas.  103,  64  How.  Pr.  357 ; 
Matter  of  Foley,  39  How.  Pr.  356. 

North  Carolina. —  O'Hara  v.  Powell,  80 
N.  C.  103. 

Oregon. —  State  v.  Williams,  45  Oreg.  314, 
77  Pac.  965,  67  L.  R.  A.  166. 

Pennsylvania. —  Com.  v.  Handley,  106  Pa. 
St.  245;  Com.  v.  Anthony,  4  Watts  &  S.  511 
(mandamus  refused  to  place  relator  in  an 
office  from  which  he  might  be  removed  by 
quo  warranto)  ;  Com.  v.  Philadelphia  County 
Com'rs,  6  Whart.  476  (refusing  to  compel  the 
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no  benefit  will  result  to  the  applicant  or  relator,^^  although  it  has  been  held  that 


filing  of  an  affirmation  of  oath  where  too  late 
to  be  of  use ) . 

Texas. —  Testard  v.  Brooks,  (Civ.  App. 
1902)  70  S.  W,  240,  holding  that  mandamus 
would  not  issue  to  perfect  an  appeal  from  an 
injunction  which  would  expire  before  hearing. 

Vermont. —  State  v.  Chittenden  Co.  Ct.,  1 
Tyler  333,  holding  that  mandamus  to  proceed 
with  a  criminal  trial  would  not  be  granted 
where  accused  was  a  fugitive  from  justice. 

Washington. —  State  t\  Irwin,  40  Wash. 
413,  82  Pac.  420,  holding  that  mandamus  to 
compel  the  fixing  of  the  amount  of  a  super- 
sedeas bond,  in  injunction  proceedings  against 
the  destruction  of  certain  buildings,  would 
be  denied  where  the  property  was  destroyed 
before  the  hearing. 

Wisconsin. —  State  v.  Sullivan,  83  Wis. 
416,  53  N.  W.  677. 

United  States. —  U.  S.  v.  Norfolk,  etc.,  R. 
Co.,  118  Fed.  554,  55  C.  C.  A.  320. 

England. —  Reg.  v.  Birmingham,  3  Wkly. 
Rep.  236. 

Canada.— Giles  v.  Wellington,  30  Ont.  610; 
Regina  v.  Haldimand  County,  20  U.  C.  Q.  B. 
574. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  48. 

Admission  to  school. —  A  mandamus  com- 
pelling admission  of  a  student  to  a  school 
will  not  be  regarded  as  vain  for  the  reason 
that  the  court  cannot  compel  the  faculty  to 
grant  a  diploma  to  plaintiff.  Miller  v. 
Dailey,  136  Cal.  212,  68  Pac.  1029. 

51.  Alabama. — Eco  p.  Goldthwaite,  120  Ala. 
481,  24  So.  389  (refusing  a  mandamus  to 
compel  trial  of  case  where  defendants  are 
non-residents  and  not  served)  ;  Ex  p.  Till- 
man, 93  Ala.  101,  9  So.  527  (where  relator's 
rights  were  settled  in  another  suit)  ;  Hall  v. 
Steele,  82  Ala.  562,  2  So.  650  (where  a  stat- 
ute would  become  operative  and  nullify  the 
writ)  ;  Ex  p.  Du  Bose,  54  Ala.  278. 

Arkansas. —  Lamar  v.  Wilkins,  28  Ark.  34. 

Colorado. —  People  v.  Butler,  24  Colo.  401, 
51  Pac.  510. 

Delaware. —  Lurtz  v.  Hardcastle,  1  Marv. 
450,  41' Atl.  194. 

District  of  Columliia. —  Dancy  v.  Clark,  24 
App.  Cas.  487;  U.  S.  V.  Root,  18  App.  Cas. 
239. 

Florida.—  State  v.  McRae,  49  Fla.  389,  38 
So.  605. 

Illinois.— Feo^le  v.  Olsen,  215  111.  620,  74 
.N.  E.  785;  People  v.  Alton,  209  111.  461,  70 
N.  E.  640;  Yates  v.  People,  207  111.  316,  69 
N.  E.  775  (holding  that  an  extinct  insurance 
company  could  not  compel  a  license)  ;  People 
Kohlsaat,  168  111.  37,  48  N.  E.  81  \_af- 
firming  66  111.  App.  505]  (denying  mandamus 
to  secure  appeal  where  an  affirmance  would 
necessarily  result)  ;  People  v.  Chicago,  99  111. 
App.  489  (refusing  a  restoration  to  office 
which  would  be  ineffectual  through  a  power 
of  removal)  ;  Board  of  Education  V.  Bolton, 
85  111.  App.  92  (holding  that  mandamus 
would  not  issue  to  enforce  an  abstract  right)  ; 
Gunning  v.  Sheahan,  73  111.  App.  118. 

Louisiana. —  State  v.  Sommerville^  111  La. 

[II,  A,  3,  e] 


1015,  36  So.  104;  State  v.  Land,  52  La.  Ann. 
309,  27  So.  434;  Corporation  v.  Paulding,  4 
Mart.  N.  S.  189. 

Maryland. —  Wells  v.  Munroe,  86  Md.  443, 
38  Atl.  987  (name  not  placed  on  ballot  where 
there  was  no  vacancy)  ;  Allegany  County 
School  Com'rs  v.  Allegany  County  Com'rs, 
20  Md.  449. 

Michigan. —  Hatch  v.  Wayne  Cir.  Judge, 
138  Mich.  184,  101  N.  W.  228,  holding  that 
trial  would  not  be  compelled  in  favor  of  a 
person  who  was  bound  to  be  unsuccessful. 

New  York. —  People  V.  Tremain,  29  Barb. 
96,  17  How.  Pr.  142  [reversing  17  How.  Pr. 
10]. 

O/iio.— State  v.  McKinlej',  11  Ohio  Dec. 
(Reprint)  092,  28  Cine.  L.  Bui.  337  (refusing 
a  recanvass  which  would  determine  no 
rights)  ;  State  v.  Society  for  Support  of  Sick, 
etc.,  6  Ohio  Dec.  (Reprint)  899,  8  Am.  L. 
Rec.  627  (refusing  restoration  to  member- 
ship in  a  society  where  relator  could  be  at 
once  expelled) . 

Oklahoma. — ^Weeden  v.  Arnold,  5  Okla.  578, 
49  Pac.  915,  refusing  to  compel  issue  of  medi- 
cal license  where  one  had  already  issued. 

Pennsylvania. —  In  re  Cahill^  110  Pa.  St. 
i67,  20  Atl.  414;  Com.  v.  Colley  Tp.,  29  Pa. 
St.  121 ;  Com.  V.  Roman  Catholic  Soc,  6 
Serg.  &  R.  508  (refusing  mandamus  to  pro- 
long a  church  contest)  ;  Com.  v.  Lane,  3 
Wkly.  Notes  Cas.  546  (refusing  mandamus 
to  discharge  a  mortgage  which  supported  re- 
lator's title) . 

Texas.— ThsixtoTL  v.  Terrell,  (1906)  91  S.  W. 
559  (holding  that  where  after  mandamus  had 
been  begun  to  compel  the  state  land  commis- 
sioner to  accept  relators'  applications  to  pur- 
chase certain  sections  of  public  school  lands, 
without  reservation  of  the  minerals  therein, 
the  relators  complied  with  the  rulings  of  the 
commission  under  protest  and  agreed  to  ac- 
cept the  lands  under  their  applications,  with- 
out the  minerals,  a  mandamus  would  be  re- 
fused) ;  Fuller  V.  Brown,  10  Tex.  Civ.  App. 
64,  30  S.  W.  506  ( teacher  not  reinstated  after 
school  fund  exhausted). 

Vermont.— Kendall  v.  Aldrich,  68  Vt.  478, 
35  Atl.  429. 

Washington. —  Frve  v.  Mt.  Vernon,  42 
Wash.  268,  84  Pac. "864  (holding  that  a  mu- 
nicipality would  not  be  compelled  to  make 
an  assessment  for  a  street  improvement,  an 
action  to  enforce  which  would  be  barred  by 
limitations)  ;  State  v.  IrAvin,  40  Wash.  413, 
82  Pac.  420 ;  State  v.  Reed,  36  Wash.  638,  79 
Pac.  306;  State  v.  Sunset  Tel.,  etc.,  Co.,  30 
Wash.  676,  71  Pac.  198;  Barnett  v.  Ashmore, 
5  Wash.  163,  31  Pac.  466;  State  v.  Hunter, 
4  Wash.  651,  30  Pac.  642,  32  Pac.  294. 

West  Virginia. —  Hall  V.  Staunton,  55 
W.  Va.  684,  47  S.  E.  265,  denying  inspection 
of  election  records  not  affecting  petitioner's 
rights. 

Wisconsin. —  State  v.  Larrabee,  3  Pinn.  166, 
holding  that  "  without  prejudice  "  would  not 
be  stricken  from  a  decree  of  dismissal. 

Canada.— Giles  v.  Wellington,  30  Ont.  610. 
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it  must  be  clear  that  no  benefit  can  possibly  result ;  and  that  in  the  case  of  a 
clear  right  the  writ  may  issue  in  the  discretion  of  the  court,  altliough  it  may  be 
of  no  avail  or  it  is  doubtful  if  there  will  be  substantial  benefit.^^  And  it  has 
been  iield  also  that  a  mandatory  duty  may  be  enforced,  although  the  relator  will 
not  be  benefited.^^  It  follows  that  mandamus  will  be  refused  where  the  lapse  of 
time  has  rendered  the  relief  sought  nugatory,^^  or  w^here  the  time  within  which 
the  act  may  be  lawfully  done  has  expired.^^ 

f.  Resulting  Injury  to  Third  Persons.  Mandamus  will  not  as  a  general  rule 
issue,  where  the  rights  of  third  persons  would  be  injuriously  affected.^^  So  when 
a  contract  which  should  have  been  awarded  to  one  person  has  been  given  to 
another,  and  rights  thereunder  liave  attached,  a  writ  to  award  it  ^o  the  first  may 
be  refused.^*    But  a  writ  will  not  be  refused  because  third  persons  will  be 


See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  48. 

52.  Reg.  V.  Bridgeman,  10  Jur.  159,  15 
L.  J.  M.  C.  44,  2  New  Sess=  Cas.  232. 

53.  U.  S.  V.  Bowyer,  25  App.  Cas.  (D.  C.) 
121  (where  registration  to  labor  employment 
bureau  was  compelled)  ;  People  r.  Alton,  209 
111.  461,  70  N.  E.  640  (holding  that  colored 
children  might  be  admitted  to  school,  al- 
though it  might  not  benefit  fhem)  ;  Smith  Xi. 
Lawrence,  2  S.  D.  185,  49  N.  W.  7. 

54.  State  v.  Boy  den,  18  S.  D.  388,  100  N.  W. 
763. 

55.  Ex  p.  Jordan,  94  U.  S.  248,  24  L.  ed. 
123,  holding  that  the  allowance  of  an  appeal 
prayed  by  one  who  had  a  right  to  demand  it 
would  be  compelled  without  regard  to  what 
would  be  gained  by  an  appeal. 

56.  California. —  French  v.  State  Senate, 
146  Cal.  604,  80  Pac.  1031,  69  L.  R.  A.  556, 
mandamus  to  senate  after  adjournment. 

Florida. —  State  v.  Marion  County,  27  Fla. 
438,  8  So.  749,  where  period  for  which  liquor 
license  was  sought  had  expired. 

Georgia. —  Stacy  v.  Hammond,  96  Ga.  125, 
23  S.  E.  77;  Roberts  v.  Smith,  63  Ga.  213. 

/ZZmots.— People  v.  Jeffers,  186  111.  631,  58 
N.  E.  377;  People  v.  Chicago,  106  111.  App. 
72;  Board  of  Education  v.  Bolton,  85  111. 
App.  92;  Gunning  v.  Sheahan,  73  111.  App. 
118;  People  V.  Ruby,  59  111.  App.  653,  where 
officers  had  lost  jurisdiction. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  State, 
25  Ind.  177,  87  Am.  Dec.  358. 

Maryland. —  Duvall  v.  Swann,  94  Md.  608, 
51  Atl.  617;  Summerson  v.  Schilling,  94  Md. 
591,  51  Atl.  612;  Summerson  v.  Schilling,  94 
Md.  582,  51  AtL  610. 

Missouri. —  State  v.  Corley,  168  Mo.  126,  07 
S.  W.  571;  State  v.  Fisher,  (1893)  21  S.  W. 
446. 

New  Yorfc.— People  v.  Troy,  78  N.  Y.  33, 
34  Am.  Rep.  500  [reversing  17  Hun  20],  desig- 
nation of  official  newspaper. 

Ohio. —  State  v.  Block,  7  Ohio  Dec.  (Re- 
print) 532,  3  Cine.  L.  Bui.  792,  4  Ohio  Dec. 
(Reprint)  314,  1  Clev.  L.  Rep.  285,  approval 
of  appeal-bond  after  time  limited  not  com- 
pelled. 

Tennessee. —  State  v.  Frazier,  114  Tenn. 
516,  86  S.  W.  319,  holding  canvass  unneces- 
sary after  relator  in  office. 

rea?as.— Lacoste  v.  Duffy,  49  Tex.  767,  30 
Am.  Rep.  122,  denying  mandamus  to  grant 
an  appeal  which  would  be  too  late. 


See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  48.  < 

57.  People  v.  Finley,  97  111.  App.  214;  Elli- 
cott  V.  Levy  Court,  1  Harr.  &  J.  (Md.)  359; 
Goodman  v.  Sussex  County,  66  N.  J.  L.  571, 
49  Atl.  919  (financial  statement  of  county 
collector  not  compelled  after  time  expired)  ; 
People  V.  Monroe,  20  Wend.  (N.  Y.)  108 
(denying  mandamus  to  court  acting  under 
special  commission  which  has  expired). 

58.  Alabama. —  Ex  p.  Du  Bose,  54  Ala.  278. 
Colorado. —  Farmers',  etc.,  Reservoir  Co.  v. 

People,  8  Colo.  App.  246,  45  Pac.  543;  Farm- 
ers'  Independent  Ditch  Co.  v.  Maxwell,  4  Colo. 
App.  477,  36  Pac.  556. 

Florida. —  State  v.  Internal  Imp,  Fund,  20 
Fla.  402. 

Illinois. —  People  v.  Bloomington,  38  111. 
App.  125. 

Louisiana. —  State  v.  New  Orleans  Com- 
mercial Ct.,  4  Rob.  227. 

Neio  Mexico. —  Territory  v.  Perea,  6  N.  M. 
531,  30  Pac.  928. 

New  York.— In  re  Hart,  159  N.  Y.  278,  54 
N.  E.  44. 

North  Carolina. —  Capital  Printing  Co.  v. 
Hoey,  124  K  C.  767,  33  S.  E.  160. 

Texas. —  Tabor  v.  General  Land  Office 
Com'rs,  29  Tex.  508;  General  Land  Office 
Com'rs  V.  Smith,  5  Tex.  471  (patent  not  com- 
pelled after  one  has  been  erroneously  issued 
to  another  person)  ;  Glasscock  V.  General 
Land  Office  Com'rs^  3  Tex.  51. 

Wisconsin. —  State  v.  Madison,  15  Wis.  30. 

United  States. —  In  a  case  involving  nu- 
merous questions  of  law  and  fact,  and  where 
many  acts  of  parties  connected  with  it  may 
be  valid  or  void,  depending  upon  circum- 
stances and  facts  attending  them  at  the  time, 
and  which  rest  in  parol  proof,  a  mandamus  is 
not  the  proper  remedy  to  be  applied,  particu- 
larly while  it  is  reasonable  to  assume  that 
parties  are  interested  who  should  have  an 
opportunity  to  defend  their  rights.  U.  S.  V. 
Edmunds,  5  Wall.  563,  18  L.  ed.  692. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  47. 

Possession  given  pursuant  to  judgment  will 
be  restored  upon  reversal  of  the  judgment, 
although  third  persons  are  in  under  inde- 
pendent title.  Quan  Wo  Chung  v.  Lau- 
meister,  83  Cal.  384,  23  Pac.  320,  17  Am. 
St.  Rep.  261;  Fremont  v.  Crippen,  10  Cal. 
212,  70  Am.  Dec.  711. 

59.  Talbot  Paving  Co.  v.  Detroit,  91  Mich. 
262,  51  N.  W.  933;  Detroit  Free  Press  Co.  V, 
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benefited  or  because  obedience  to  the  writ  maj  liave  the  effect  of  perfecting  the 
rights  of  many.^^ 

g.  Conduct  of  Applicant.  The  application  must  be  in  good  faith,  not  to  serve 
an  ulterior  purpose ;  the  relator's  hands  must  be  clean ;  he  must  not  have  con- 
tributed to  the  condition  complained  of,  and  the  proceedings  must  not  be  tainted 
with  fraud  or  corruption.®^  Where,  however,  it  appears  that  the  right  sought  to 
be  enforced  is  tainted  with  fraud,  although  the  inference  is  not  incontrovertible, 
the  court  may,  in  its  discretion,  award  an  alternative  writ  so  as  to  afford  an  oppor- 
tunity to  bring  the  question  before  a  proper  tribunal.^^ 

h.  Illegal  OP  Unauthorized  Purpose.  When  it  appears  that  the  act  sought  to 
be  coerced  would  be  unauthorized  by  law,  or  the  underlying  proceedings  are 
unauthorized  or  illegal,  the  writ  will  be  denied.^    It  will  never  issue  to  accomplish 


State  Auditors,  47  Mich.  135,  10  N.  W.  171; 
Deckman  Oak  Harbor^  10  Ohio  Cir.  Ct. 
409,  6  Ohio  Cir.  Dec.  729.  See  also  infra,, 
VI,  N,  2. 

60.  Com.  V.  Pittsburgh,  34  Pa.  St.  496, 
holding  that  a  mandate  to  compel  a  city  to 
levy*  a  tax  to  pay  interest  on  part  of  a  series 
of  bonds  issued  by  it  will  not  be  refused  be- 
cause other  bond-holders  will  be  benefited 
thereby. 

61.  Connecticut. —  Ansonia  v.  Studley,  67 
Conn.  170,  34  Atl.  1030. 

/ZZiwois.— Klokke  v.  Stanley,  109  111.  192. 

Indiana. —  Western  Union  Tel.  Co.  v.  State, 
165  Ind.  492,  76  N.  E.  100,  3  L.  E.  A.  N.  S. 
153,  holding  that  quotations  for  a  bucket- 
shop  would  not  be  compelled. 

Kansas. —  State  v.  Marston,  6  Kan.  524. 

Michigan. —  Indiana  Road  Mach.  Co.  v. 
Keeney,  (1907)  110  N.  W.  530  (holding  that 
a  writ  would  not  issue  to  compel  a  town  to 
pay  for  a  machine,  the  purchase  of  which 
had  been  induced  by  fraud  of  relator)  ;  Sher- 
wood V.  Rynearson,  141  Mich.  92,  104  N.  W. 
392;  Chatfield  v.  Lenawee  Cir.  Judge,  140 
Mich.  636,  104  N.  W.  45  (holding  that  man- 
damus to  compel  the  dissolution  of  an  in- 
junction would  not  be  granted,  where  the 
applicant  had  procured  a  postponement  of  the 
trial  of  the  injunction  suit)  •  Mason  v.  Glad- 
stone, 93  Mich.  232,  53  N.  W.  16;  Hale  v. 
Risley,  69  Mich.  596,  37  N.  W.  570. 

Minnesota. — •  State  v.  U.  S.  Express  Co., 
(1905)  104  N.  W.  556. 

Missouri. —  State  v.  Seibert,  130  Mo.  202, 
32  S.  W.  670. 

Nebraska. —  Donahue  V.  State,  70  Nebr. 
72,  96  N.  W.  1038,  refusing  mandamus  where 
a  relator  was  actuated  by  spite.  But  see 
Moores  v.  State,  71  Nebr.  522,  99  N.  W.  249, 
holding  that  a  judgment  granting  a  man- 
damus closing  a  pool-room  would  not  be  re- 
fused because  one  of  the  two  relators  ad- 
mitted that  his  leading  motive  was  a  belief 
that  a  certain  citizen  was  interested  in  the 
profits. 

New  Jersey. —  Brown  v.  Mullica  Tp.,  48 
N.  J.  L.  447,  4  Atl.  427 ;  Matawan  v.  Horner, 
48  N.  J.  L.  441,  5  Atl.  807. 

New  York. —  See  People  v.  Adams,  18  N,  Y. 
Suppl.  890,  holding  that  even  under  a  statute 
giving  the  remedy  for  wrongful  dismissal 
from  office,  the  application  will  be  refused 
where  the  object  is  to  enable  the  relator  to 
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sue  for  a  salary  for  services  not  rendered,  and 
for  which  no  claim  was  seasonably  filed. 

0/ao.— Hagerty  v.  State,  14  Ohio  Cir.  Ct. 
95,  7  Ohio  Cir.  Dec.  88. 

Pennsylvania. —  Com.  v.  McCuen,  75  Pa. 
St.  215  (holding  that  a  county  would  not  be 
compelled  to  pay  the  costs  in  a  criminal  pro- 
ceeding, where  such  proceeding  had  been  used 
by  relator  to  accomplish  a  private  purpose)  ; 
Com.  V.  Henry,  49  Pa.  St.  530  (holding  that 
a  municipal  lease  secured  by  improper  in- 
fluence by  the  relators  would  not  be  com- 
pelled). 

Teicas.— Nevell  v.  Terrell,  (1905)  89  S.  W. 
971,  holding  that  a  lessee  of  public  land  who 
had  had  the  lease  canceled  could  not  compel 
an  additional  lease. 

England. —  Reg.  v.  Liverpool,  etc.,  R.,  16 
Jur.  949;  Reg.  v.  Liverpool,  etc.,  Co.,  21  L.  J. 
Q.  B.  284,  denying  a  writ  to  comjDel  transfer 
of  stock  where  the  applicant  was  not  pro- 
ceeding for  the  bona  fide  purpose  of  becoming 
a  shareholder. 

Canada. —  Reg.  v.  Wimbledon  Urban  Dist. 
Council,  62  J.  P.  84,  77  L.  T.  Rep.  N.  S.  599. 

62.  People  v.  McGuire,  31  Misc.  (N.  Y.) 
324,  65  N.  Y.  Suppl.  463. 

63.  Alabama.— B.8i\l  v.  Steele,  82  Ala.  562, 
2  So.  650;  State  v.  Judge  Orphans'  Ct.,  15 
Ala.  740. 

California. —  Perrin  v.  Honeycutt,  144  Cal. 
87,  77  Pac.  776;  Smith  v.  Kenfield,  57  Cal. 
138;  People  v.  San  Francisco,  20  Cal.  591. 

District  of  Columbia. —  Dancy  v.  Clark,  24 
App.  Cas.  487. 

Florida.—  State  v.  Stewart,  49  Fla.  259,  38 
So.  600;  State  v.  Sumter  County,  22  Fla.  1. 

Georgia. —  Park  v.  Candler,  113  Ga.  647, 
39  S.  E.  89,  holding  that,  although  an  ofiicer 
of  the  executive  department  of  the  state  and 
the  securities  on  his  official  bond  will  be  pro- 
tected from  liability  when  he  acts  on  the 
opinion  of  the  attorney-general,  such  an  of- 
ficer will  not  be  compelled  by  mandamus  to 
do  an  act  which  would  be  a  violation  of  the 
constitution,  notwithstanding  the  attorney- 
general  is  of  opinion  that  such  an  act  would 
not  be  a  violation  of  that  instrument,  and  has 
so  advised  the  officer  on  his  own  application. 

Illinois.— Teo^le  v.  Reddick,  181  111.  334, 
54  N.  E.  963  [affirming  82  111.  App.  85]  ; 
People  V.  Hyde  Park,  117  111.  462,  6  N.  E.  33; 
Chase  v.  De  Wolf,  69  111.  47;  Knopf  v.  Cor- 
coran, 112  111.  App.  320;  Civil  Service  Com- 
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a  wrono;,  nor  where  the  act  commanded  would  result  in  a  violation  of  a 
constitutional  pro  vision. ^'^ 

B.  Rights  Which  Will  Be  Enforced  —  l.  Necessity  of  Clear  Legal  Right. 

The  legal  right  of  plaintiff  or  relator  to  the  performance  of  the  particular  act.  of 
which  performance  is  sought  to  be  compelled,  must  be  clear  and  complete.^^ 


mission  v.  Kenyon,  86  111.  App.  547;  People 
V.  Ruby,  59  111.  App.  653;  Allen  v.  Conlon,  2 
111.  App.  166. 

Kansas. —  Topeka  First  Nat.  Bank  v.  Hefle- 
bower,  58  Kan.  792,  51  Pac.  225;  Rosenthal 
V,  State  Bd.  Canvassers,  50  Kan.  129,  32  Pac. 
129,  19  L.  R.  A.  157. 

Michigan. —  Traverse  City  First  Nat.  Bank 
V.  Union  Tp.,  141  Mich.  404,  104  N.  W.  771; 
Daniels  v.  Long,  111  Mich.  562,  69  N.  W. 
1112;  Tennant  v.  Crocker,  85  Mich.  328,  48 
N.  VV.  577. 

Minnesota. —  State  v.  U.  S.  Express  Co.,  95 
Minn.  442,  104  N.  W.  556;  State  v.  Hill,  32 
Minn.  275,  20  N.  W.  196;  Clark  v.  Buchanan, 
2  Minn.  346. 

Mississippi.  —  Ross  v.  Lane,  3  Sm.  &  M. 
695. 

Nebraska.—  State  v.  Sheldon,  53  Nebr.  365, 
73  N.  W.  694. 

Neiv  Jersey. —  Edward  C.  Jones  Co.  v.  Gut- 
tenberg,  66  N.  J.  L.  58,  48  Atl.  537. 

Neio  York. —  People  v.  Calder,  85  N.  Y. 
App.  Div.  31,  82  N.  Y.  Suppl.  822. 

North  Carolina. —  Betts  r.  Raleigh,  142 
N.  C.  229,  55  S.  E.  145;  Godwin  v.  Carolina, 
etc.,  Tel.  Co.,  136  N.  C.  258,  48  S.  E.  636, 
103  Am.  St.  Rep.  941,  67  L.  R.  A.  251. 

Pennsylvania. —  Com.  r.  Baker,  212  Pa.  St. 
230,  61  Atl.  910;  Sterrett  v.  Electric  Report- 
ing Co.,  3  Pa.  Co.  Ct.  553,  19  Phila.  386; 
Com.  V.  Ripple,  4  Kulp  59 ;  In  re  Election,  3 
Lane.  L.  Rev.  225;  Boyer  v.  Mutual  Sav. 
Fund  Assoc.,  1  Leg.  Rec.  231. 

South  Carolina. —  Moore  v.  Napier,  64  S.  C. 
564,  42  S.  E.  997. 

Tennessee. —  Johnson  v.  Lucas,  1 1  Humphr. 
306;  Gillespie  v.  Wood,  4  Humphr.  437. 

West  Virginia. —  State  v.  Wvoming  County 
Ct.,  47  W.  Va.  672,  35  S.  E.  959. 

England. —  Mandamus  is  a  writ  suhsidium 
justicicB,  and  will  not  be  used  to  violate  the 
law,  assist  an  illegal  purpose,  or  give  effect 
to  illegality.  Reg.  v.  Littledale,  L.  R.  10  Tr. 
78. 

Canada. —  In  re  Langdon,  45  U.  C.  Q.  B.  47. 
See  33  Cent.  Dig.  tit.  "Mandamus,"  §  42. 

64.  People  v.  State  Bd.  of  Canvassers,  129 
N.  Y.  360,  29  N.  E.  345,  14  L.  R.  A.  646. 

65.  Alabama. —  Minchener  v.  Carroll,  135 
Ala.  409,  33  So.  168;  Wilson  v.  Duncan,  114 
Ala.  659,  21  So.  1017;  Ex  p.  McKissack, 
107  Ala.  493,  18  So.  140;  Sessions  v.  Boykin, 
78  Ala.  328;  Ex  p.  Huckabee,  71  Ala.  427; 
Leigh  V.  State,  69  Ala.  261 ;  Ex  p.  South,  etc., 
R.  Co.,  65  Ala.  599;  Ex  p.  Schmidt,  62  Ala. 
252;  Ex  p.  Harris,  52  Ala.  87,  23  Am.  Rep. 
559;  State  v.  Judge  Ninth  Judicial  Cir.,  13 
AH.  805;  State  v.  Talladega  Road  Com'rs,  3 
:^^ort.  412. 

Arkansas. —  Underwood  v.  White,  27  Ark. 
382;  Ex  p.  Hays,  26  Ark.  510,  511;  Fitch  v. 


McDiarmid,  26  Ark.  482;  Ex  p.  Cheatham,  6 
Ark.  437;  Ex  p.  Trapnall,  6  Ark.  9,  42  Am. 
Dec.  676;  Ex  p.  Conway,  4  Ark.  302;  Webb 
V.  Hanger,  1  Ark.  121;  Taylor  v.  Governor, 
1  Ark.  21;  Goings  v.  Mills,  1  Ark.  11. 

California. —  Burke  v.  Edgar,  67  Cal.  182, 
7  Pac.  488. 

Colorado. —  People  v.  Butler,  24  Colo.  401, 
51  Pac.  510;  Collier,  etc.,  Lith.  Co.  v.  Hender- 
son, 18  Colo.  259,  32  Pac.  417;  Aspen  v. 
Aspen  Town,  etc.,  Co.,  10  Colo.  191,  15  Pac. 
794,  16  Pac.  160;  Daniels  v.  Miller,  8  Colo. 
542,  9  Pac.  18;  People  v.  Spruance,  8  Colo. 
307,  6  Pac.  831;  Gruner  v.  Moore,  6  Colo. 
526;  Farmers'  High  Line  Canal,  etc.,  Co.  v. 
People,  8  Colo.  App.  246,  45  Pac.  543. 

Connecticut. —  State  v.  New  Haven,  etc., 
Co.,  45  Conn.  331. 

Delaware. — ^  McCoy  v.  State,  2  Marv.  543, 
36  Atl.  81. 

District  of  Columbia. —  U.  S.  v.  Root,  22 
App.  Cas.  419;  U.  S.  v.  Bayard,  5  Mackey 
428. 

Florida.— Stsite  v.  Knott,  48  Fla.  188,  37 
So.  307 ;  Florida  Cent.,  etc.,  R.  Co.  v.  State, 
31  Fla.  482,  13  So.  103,  34  Am.  St.  Rep.  30, 
20  L.  R.  A.  419;  State  v.  Craft,  17  Fla.  722. 

Georgia. —  Napier  v.  Poe,  12  Ga.  170,  com- 
missioners, under  a  corijorate  charter,  to  re- 
ceive subscriptions  for  stock,  cannot  be  com- 
pelled, on  the  ground  that  the  first  subscrip- 
tion for  the  whole  stock  was  invalid,  to  re- 
ceive a  second  subscription  from  other  would- 
be  subscribers.  And  see  State  v.  Georgia 
Medical  Soc,  38  Ga.  608,  95  Am.  Dec.  408 
(where  it  was  held  that  an  incorporator  had 
a  clear  right  to  membership  and  to  restora- 
tion on  illegal  expulsion)  ;  State  v.  Justices 
Richmond  County  Inferior  Ct.,  Dudley  37. 

/ZZinois.— People  v.  Rose,  211  111.  252,  71 
N.  E.  1124;  McGann  v.  People,  194  111.  526, 
62  N.  E.  941;  People  v.  Getzendaner,  137  IlL 
234,  34  N.  E.  297;  Mobile,  etc..  R.  Co.  v. 
People,  132  111.  559,  24  N.  E.  643,  22  Am. 
St.  Rep.  556;  Chicago,  etc.,  R.  Co.  v.  Suf- 
fern,  129  111.  274,  21  N.  E.  824;  People  v, 
Johnson,  100  111.  537,  39  Am.  Rep.  63;  People 
V.  Davis,  93  111.  133;  People  v.  Chicago,  51 
111.  17,  2  Am.  Rep.  278;  Ottawa  v.  People, 
48  111.  233;  People  v.  Salomon,  46  111.  415; 
People  V.  Hatch,  33  111.  9;  Peoria  Bd.  of 
School  Inspectors  v.  People,  20  111.  525;  Pike 
County  Com'rs  v.  People,  1 1  111.  202 ;  McGann 
V.  Harris,  114  111.  App.  308;  Cicero  v.  Peo- 
ple, 105  111.  App.  406;  People  v.  Pirrin,  103 
111.  App.  410;  Scanlon  v.  Schwab,  103  111. 
App.  93;  Reddick  v.  People.  82  111.  App.  85; 
Bucklev  V.  Eisendrath,  58  111.  App.  364.  And 
see  McNeill  v.  Chicago,  212  111.  481,  72  N.  E. 
450,  de  facto  policeman  cannot  compel  restora- 
tion unless  he  was  an  officer  de  jure  when 
excluded. 
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Under  this  rule  it  is  held  that  where  the  act,  tlie  doing  of  which  is  sought  to  be 
compelled  by  mandamus,  is  the  tinal  thing,  and  if  done  gives  to  the  relator  all 
that  he  seeks  proximately  or  ultimately,  then  the  question  whether  he  is  entitled 
to  have  that  act  done  may  be  inquired  into  by  the  officer  or  person  to  whom  the 
mandamus  is  sought,  and  is  also  to  be  considered  by  the  tribunal  which  is  moved 
to  grant  the  mandamus ;  but  that  in  a  case  where  the  act  to  be  done  is  but  a  step 
toward  the  final  result,  and  is  but  the  means  of  setting  in  motion  a  tribunal  which 
is  to  decide  upon  the  final  relief  claimed,  then  the  inferior  officer  or  tribunal  may 
not  inquire  whether  there  exists  the  right  to  that  final  relief,  and  can  only  ask 


Indiana. — State  v.  Spinney,  (1906)  76 
N.  E.  971;  State  v.  Bonnell,  119  Ind.  494,  21 
N.  E.  1101;  Burnsville  Turnpike  Co.  v.  State, 
119  Ind.  382,  20  N.  E.  421,  3  L.  E.  A.  265; 
State  V.  Grubb,  85  Ind.  213. 

Kansas. —  Kansas  Nat.  Bank  v.  Hovey,  48 
Kan.  20,  28  Pac.  1090;  Swartz  v.  Large,  47 
Kan.  304,  27  Pac.  993;  Hall  v.  Stewart,  23 
Kan.  393. 

Kentucky. —  Lowe  v.  Phelps,  14  Bush  642. 

Louisiana. —  State  v.  Acme  Lumber  Co.,  115 
La.  893,  40  So.  301;  Mossy  v.  Harris,  25  La. 
Ann.  623. 

Michigan. —  Fletcher  v.  Alpena  Cir.  Judge, 
136  Mich.  511,  99  N.  W.  748;  Clarke  v.  Hill, 
132  Mich.  434,  93  N.  W.  1044. 

Mississippi. —  Beaman  v.  Leake  County  Bd. 
of  Police,  42  Miss.  237. 

Missouri. —  State  v.  Lesueur,  136  Mo.  452, 
38  S.  W.  325;  State  v.  Williams,  99  Mo.  291, 
12  S.  W.  905 ;  Williams  v.  Judge  Cooper  Ct. 
C.  PI.,  27  Mo.  225;  State  v.  Flad,  26  Mo. 
App.  500. 

Montana. — 'State  v.  Lewis  County,  etc., 
Dist.  Ct.  Dept.  No.  1,  29  Mont.  265,  74  Pac. 
498. 

Nebraska. —  State  v.  McGuire,  (1905)  105 
N.  W.  471;  State  v.  Weston,  67  Nebr.  175, 
93  N.  W.  182;  State  v.  Wenzel,  55  Nebr.  210, 
75  N.  W.  579;  State  v.  Bartley,  50  Nebr. 
874,  70  N.  W.  367;  State  v.  Bowman,  45 
Nebr.  752,  64  N.  W.  223;  State  v.  Merrell,  43 
Nebr.  575,  61  N.  W.  754;  State  v.  Nelson,  21 
Nebr.  572,  32  N.  W.  589;  State  v.  Omaha, 
14  Nebr.  265,  15  N.  W.  210,  45  Am.  Rep.  108. 

Nevada. —  State  v.  Wright,  10  Nev.  167. 

New  Hampshire. —  New  York  Fidelity,  etc., 
Co.  V.  Linehan,  71  N.  H.  622,  52  Atl.  1094. 

New  Jersey. —  State  v.  Clark,  (1903)  55 
Atl.  690;  Edward  C.  Jones  Co.  v.  Guttenburg, 
66  N.  J.  L.  659,  51  Atl.  274;  Padavano  v. 
Fagan,  66  N.  J.  L.  167,  48  Atl.  998. 

New  Mexico. — ^Agricultural  College  v. 
Vaughn,  12  N.  M.  333,  78  Pac.  51. 

New  York. —  People  v.  New  York  Bd.  of 
Police,  107  N.  Y.  235,  13  N.  E.  920  [affirming 
46  Hun  296];  In  re  Gardner,  68  N.  Y.  467; 
People  V.  Hawkins,  46  N.  Y.  9;  People  v. 
Chenango  County,  11  N.  Y.  563;  People  v. 
Greene,  95  N.  Y.  App.  Div.  397,  88  N.  Y. 
Suppl.  601;  People  v.  Sullivan  County  Bd.  of 
Canvassers,  88  N.  Y.  App.  Div.  185,  84  N.  Y. 
Suppl.  406;  People  v.  Coler,  61  N.  Y.  App. 
Div.  223,  70  N.  Y.  Suppl.  482  [affirmed  in 
(1901)  60  N.  E.  1046];  Lefrois  v.  Monroe 
County,  24  N.  Y.  App.  Div.  421,  48  N.  Y. 
Suppl.  519  [reversed  on  other  grounds  in  162 
N.  Y.  563,  57  N.  E.  185,  50  L.  Vx.  A.  200]  ; 
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People  V.  Stupp,  49  Hun  544,  2  N.  Y.  Suppl. 
537;  People  v.  Tremain,  29  Barb.  96,  17  How. 
Pr.  142;  People  v.  Seward  Highway  Com'rs, 
27  Barb.  94;  People  v.  Croton  Aqueduct  Bd., 
26  Barb.  240;  People  v.  Easton,  13  Abb.  Pr. 
N.  S.  159;  People  v.  New  York,  18  Abb.  Pr. 
8;  People  V  Collins,  19  Wend.  56;  People  v, 
Brooklyn,  1  Wend.  318,  19  Am.  Dec.  502. 

Ohio.—  State  v.  Smith,  70  Ohio  St.  13,  72 
N.  E.  300. 

Oklahoma.^  Bendlea  v.  Fry,  15  Okla.  428, 
82  Pac.  1041,  2  L.  K  A.  K.  S.  855;  Territory 
V.  Crum,  13  Okla.  9,  73  Pac.  297. 

Oregon. —  State  v.  Williams,  45  Oreg.  314, 
77  Pac.  965,  67  L.  R.  A.  166;  Mackin  v. 
Portland  Gas  Co.,  38  Oreg.  120,  61  Pac.  134, 

02  Pac.  20,  49  L.  R.  A.  596. 
Pennsylvania. —  Com.   v.   James,  214  Pa. 

St.  319,  63  Atl.  743;  Sweigard  v.  Consumers' 
Ice  Mfg.,  etc.,  Co.,  198  Pa.  St.  253,  48  Atl. 
495;  Gibboney's  Petition,  185  Pa.  St.  572,  40 
Atl.  92;  Com.  V.  Fitler,  136  Pa.  St.  129,  20 
Atl.  424:  Com.  v.  Philadelphia,  132  Pa.  St. 
288,  19  Atl.  136;  Porter  Tp.  v,  Jersey  Shore, 
82  Pa.  St.  275;  Keasy  v.  Bricker,  60  Pa.  St. 
9 ;  Conley  v.  West  Deer  Tp.  School  Directors, 
32  Pa.  St.  194;  Heffner  v.  Com.,  28  Pa.  St. 
108;  Miller  v.  Canal  Com'rs,  21  Pa.  St. 
23;  Pennsylvania  R.  Co.  v.  Canal  Com'rs,  21 
Pa.  St.  9 ;  James  v.  Bucks  County  Com'rs,  13 
Pa.  St.  72;  Com.  v.  Cochran,  1  Serg.  &  R. 
473;  Com.  V.  Risser^  3  Pa.  Super.  Ct.  196; 
Moyer  v.  Wren,  9  Pa.  Co.  Ct.  441,  6  Kulp 
179;  Stegmaier  v.  Luzerne  County,  10  Kulp 
496;  Com.  V.  Buchanan^  6  Kulp  217;  Com. 
V.  Hawk,  7  Lack.  Leg.  N.  125;  Com.  v.  Kirst, 

3  Lack.  Jur.  45 ;  Will  v.  Eberly,  8  Lane.  Bar 
105;  Com.  V.  Finn,  12  Luz.  Leg.  Reg.  177; 
Com.  V.  Guardians  of  Poor,  16  Phila.  6,  13 
Wkly.  Notes  Cas.  61;  Thatcher  v.  York 
County  Com'rs,  16  York  Leg.  Rec.  205. 

Rhode  Island. —  Sweet  v.  Conely,  20  R.  I. 
381,  39  Atl.  326. 

South  Carolina. —  Richland  Drug  Co.  v. 
Moorman,  71  S.  C.  236,  50  S.  E.  792;  State 
V.  Burnside,  33  S.  C.  276,  11  S.  E.  787;  State 
V.  Fuller,  18  S.  C.  246. 

South  Dakota. —  Custer  County  Bank  v. 
Custer  County,  18  S.  D.  274,  100  N.  W.  424. 

Tennessee. —  Memphis  App.  Pub.  Co.  v. 
Pike,  9  Heisk.  697. 

Teccas. —  Boozer  v.  Terrell,  96  Tex.  635,  75 
S.  W.  482;  De  Poyster  v.  Baker,  89  Tex.  155, 
34  S.  W.  106;  Texas  Mexican  R.  Co.  v.  Jar- 
vis,  80  Tex.  456,  15  S.  W.'l089;  Houston 
Tap,  etc.,  R.  Co.  v.  Randolph,  24  Tex.  317; 
General  Land  Office  Commissioner  v.  Smith, 
5  Tex.  471;  Watkins  v.  Huff,  (Civ.  App.  1901) 
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whether  the  relator  shows  a  right  to  Iiave  the  act  done  wMch  is  sought  from  him 
or  it.^. 

2.  Doubtful,  Inchoate,  or  Conditional  Rights.  Hence  mandamus  will  not 
issue  to  enforce  a  right  which  is  in  substantial  dispute,®''  or  which  is  inchoate  ^  or 
prospective,®*  or  as  to  which  a  substantial  doubt  exists,''^  although  objections  rais- 
ing mere  technical  questions  will  be  disregarded  if  the  right  is  clear  and  the  case 


63  S.  W.  922;  Nocona  Bank  v.  March,  (Civ. 
App.  1899)  51  S,  W.  266. 

Yermont. —  Bankers'  L.  Ins.  Co.  v.  How- 
land,  73  Vt.  1,  48  Atl.  435,  57  L.  R.  A.  374; 
Cook  V.  Peacham,  50  Vt.  231. 

Virginia. —  Milliner  v.  Harrison,  32  Gratt. 
482;  Page  v.  Clopton,  30  Gratt.  415. 

Washington. —  State  v.  Ross,  39  Wash.  399, 
81  Pac.  865.  And  see  State  v.  Frater,  39 
Wash.  594,  81  Pac.  1135. 

West  Virginia. —  Hutton  v.  Holt,  52 
W.  Va.  672,  44  S.  E.  164;  State  v.  Wyoming 
County  Ct.,  47  W.  Va.  672,  35  S.  E.  959. 

Wisconsin. —  State  v.  Benzenberg,  108  Wis. 
435,  84  N.  W.  858;  State  v.  Hastings,  10 
Wis.  518;  State  Larrabee,  3  Pinn.  166,  3 
Chandl.  179. 

United  States. —  Ex  p.  Cutting,  94  U.  S. 
14,  24  L.  ed.  49. 

England. —  Reg.  v.  Lewisham  Union,  [1897] 
1  Q.  B.  498,  61  J.  P.  151,  66  L.  J.  Q.  B.  403, 
76  L.  T.  Rep.  N.  S.  324,  45  Wldy.  Rep.  346; 
Reg.  V.  Lords  Com'rs  of  Treasury,  16  Q.  B. 
357,  15  Jur.  767,  20  L.  J.  Q.  B.  305,  71  E.  C. 
L.  357;  Reg.  v.  Abrahams,  4  Q.  B.  157,  3  G.  & 

D.  382,  7  Jur.  129,  12  L.  J.  Q.  B.  118,  45 

E.  C.  L.  157;  Reg.  v.  Godolphin,  8  A.  &  E. 
338,  35  E.  C.  L.  620 ;  Rex  v.  Davie,  6  A.  &  E. 
374,  33  E.  C.  L.  210,  6  L.  J.  K.  B.  126,  1  N.  & 
P.  328,  36  E.  C.  L.  678,  W.  W.  &  D.  177;  Rex 
V.  Derrbigshire,  14  East  285;  Rex  v.  Bristol 
Dock  Co.,  12  East  428,  11  Rev.  Rep.  440; 
Rex  V.  Canterbury,  8  East  213;  Rex  v.  Liver- 
pool, 2  M.  &  S.  223 ;  Rex  v.  Heywood,  1  M.  & 
S.  624;  Rex  v.  Chester,  1  M.  &  S.  101. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  37. 

A  mere  claim  to  spiritual  privilege  devoid 
of  legal  right,  such  as  a  right  to  be  installed 
as  a  minister,  cannot  be  enforced.  Africans' 
Union  Church  v.  Sanders,  1  Houst.  (Del.) 
100,  63  Am.  Dec.  187. 

66.  State  v.  Shannon,  133  Mo.  139,  33  S.  W. 
1137;  People  v.  Canal  Appraisers,  73  N.  Y. 
443.  And  see  State  v.  Marshall  County 
Judge,  7  Iowa  186. 

67.  Alabama. —  Ex  p.  Harris,  52  Ala.  87, 
23  Am.  Rep.  659.  And  see  Dawson  v.  Sayre, 
80  Ala.  444,  2  So.  479. 

California. —  Williams  v.  Smith,  6  Cal.  91. 
See  also  People  v.  Hays,  5  Cal.  66. 

Kansas. —  Davis  v.  Jewett,  69  Kan.  651,  77 
Pac.  704. 

Michigan. —  People  v.  Curtis,  41  Mich.  723, 
49  N.  W.  923. 

Neio  Jersey. —  State  v.  Clark,  (Sup.  1903) 
55  Atl.  690. 

New  York. —  People  v.  Sullivan  County  Bd. 
of  Canvassers,  88  N.  Y.  App.  Div.  185,  84 
N.  Y.  vSuppl.  406;  People  v.  Coler,  61  N.  Y. 
App.  Div.  223,  70  N.  Y.  Suppl.  482  [affirmed 
in  168  N.  Y.  6,  60  N.  E.  1046]  ;  People  v. 
Stupp,  49  Hun  544,  2  N.  Y.  Suppl.  537 ;  Peo- 


ple t*.  New  York  Bd.  of  Apportionment,  3 
Hun  11,  5  Thomps.  &  C.  382;  People  v. 
Fromme,  30  Misc.  323,  63  N.  Y.  Suppl.  583 
lafjirmed  in  67  N.  Y.  App.  Div.  618,  73  N.  Y. 
Suppl.  1144]. 

Pennsylvania. —  Com.  v.  Warwick,  185  Pa. 
St.  623,  40  Atl.  93  [reversing  6  Pa.  Dist. 
473]  ;  Com.  v.  Anderson's  Ferry,  7  Serg.  &  R. 
6;  Com.  v.  Buchanan,  6  Kulp  217. 

Rhode  Island. —  Foster  v.  Angell,  19  R.  I. 
285,  33  Atl.  406. 

South  Dakota. —  Custer  County  Bank  v. 
Custer  County,  18  S.  D.  274,  100  N.  W.  424; 
Bailey  v.  Lawrence  County,  2  S.  D.  533,  51 
N.  W.  331. 

Texas.— Juencke  v.  Terrell,  98  Tex.  237, 
82  S.  W.  1025 ;  Wooten  v.  Rogan,  96  Tex.  434, 
73  S.  W.  799;  De  Poyster  v.  Baker,  89  Tex. 
155,  34  S.  W.  106. 

C/ta/i.— Hoffman  v.  Lewis,  (1906)  87  Pac.  167. 

Wisconsin. — State  v.  Hastings,  10  Wis.  518. 

England.— Rex  v.  Chester,  1  M.  &  S.  101, 
holding  that  mandamus  will  not  be  granted 
to  enforce  compliance  with  a  doubtful  pro- 
vision in  a  charter  against  long-established 
custom,  especially  where  another  remedy  is 
open.  But  see  Rex  v.  Jotham,  3  T.  R.  575, 
577,  1  Rev.  Rep.  775,  where  it  is  said  by 
Butler,  J.,  that  "  there  is  a  great  deal  of 
difference  between  .  .  .  [mandamus  to  admit] 
and  a  mandamus  to  restore.  The  former  is 
granted  merely  to  enable  the  party  to  try  his 
right." 

The  false  assumption  of  the  existence  of  a 
statutory  provision  may  be  disposed  of  in  a 
mandamus  proceeding.  Territory  v.  Socorro, 
12  N.  M.  177,  76  Pac.  283. 

Determination  of  title  to  office  see  infra, 
VI,  C,  7. 

Where  the  right  of  the  applicant  is  in  liti- 
gation, as  a  general  rule  mandamus  will  not 
lie.  Swartz  v.  Large,  47  Kan.  304,  27  Pac. 
993 ;  State  v.  Eshelby,  2  Ohio  Cir.  Ct.  468,  1 
Ohio  Cir.  Dec.  592;  Runkle  v.  Com.,  97  Pa. 
St.  328 ;  Com.  v.  Philadelphia,  15  Pittsb.  Leg. 
J.  (Pa.)  337.    See  also  infra,  II,  H. 

68.  Ex  p.  Harris,  52  Ala.  87,  23  Am.  Rep. 
559;  People  v.  Olds,  3  Cal.  167,  58  Am.  Dec. 
398;  People  v.  Brooklyn,  1  Wend.  (N.  Y.) 
318,  19  Am.  Dec.  502. 

69.  U.  S.  V.  Root,  22  App.  Cas.  (D.  C.)  419. 

70.  Alabama. —  Dawson  v.  Sayre,  80  Ala. 
444,  2  So.  479;  Ex  p.  Harris,  52  Ala.  87,  23 
Am.  Rep.  559. 

Arkansas. —  Fitch  v.  McDiarmid,  26  Ark. 
482. 

Illinois. —  Mobile,  etc.,  R.  Co.  v.  People,  132 
111.  559,  24  N.  E.  643,  22  Am.  St.  Rep.  556; 
People  V.  Johnson,  100  111.  537,  39  Am.  Rep. 
63;  People  v.  Crotty,  93  111.  180;  People  v. 
Salomon,  46  111.  415:  People  v.  Hatch,  33  111. 
9;  Davis  v.  Miller  Signal  Co.,  105  111.  App. 
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meritorious.'^^  Likewise  mandamus  will  not  issue  to  enforce  a  right  which  is  con- 
ditional or  incomplete  by  reason  of  conditions  precedent  wliich  are  still  to  be  per- 
formed by  the  petitioner  or  relator,"^'^  or  which  is  contingent  upon  the  further  act 


657;  Cicero  v.  People,  105  111.  App.  406; 
Seanlan  v.  Schwab,  103  111.  App.  93 ;  Reddick 
%.  People,  82  111.  App.  85;  Buckley  ^.  Eisen- 
droth,  58  111.  App.  364. 

Indiana. — Burnsville  Turnpike  Co.  v.  State, 
119  Ind.  382,  20  N.  E.  421,  3  L.  E.  A.  265. 

Iowa. —  Cutcomp  v.  Utt,  60  Iowa  156,  14 
N.  W.  214. 

Kansas. —  Kansas  Nat.  Bank  v.  Hovey,  48 
Kan.  20,  28  Pac.  1090;  Swartz  v.  Large,  47 
Kan.  304,  27  Pac.  993;  Cassatt  v.  Barber 
County,  39  Kan.  505,  IS  Pac.  517. 

Louisiana. —  State  v.  Acme  Lumber  Co., 
115  La.  893,  40  So.  301;  State  v.  New  Or- 
leans, 49  La.  Ann.  1322,  22  So.  354. 

Maryland. —  Goldborough  v.  Lloyd,  86  Md. 
374,  38  Atl.  773. 

MichigoAi. —  Loomis  v.  Rogers  Tp.,  53  Micli. 
135,  18  N.  W.  596. 

Mississippi. —  Beaman  v.  Leake  County  Bd. 
of  Police,  42  Miss.  237. 

Missouri. —  State  v.  Williams,  99  Mo.  291, 
12  S.  W.  905 ;  State  v.  Buhler,  90  Mo.  560,  3 
S.  W.  68 ;  Hulse  v.  Marshall,  9  Mo.  App.  148. 

Montana. —  State  v.  Lewis  County,  etc., 
Dist.  Ct.,  Dept.  No.  1,  29  Mont.  265,  74  Pac. 
498. 

Nebraska. —  State  v.  Wenzel,  55  Nebr.  210, 
75  N.  W.  579. 

New  York. —  People  v.  Brush,  146  N.  Y.  60, 
40  N.  E.  502 ;  People  v.  Coler,  58  N.  Y.  App. 
Div.  131,  68  N.  Y.  Suppl.  448;  Matter  of 
Finnigan,  91  Hun  176,  36  N.  Y.  Suppl.  331; 
People  V.  Stupp,  49  Hun  544,  2  N.  Y.  Suppl. 
537 ;  People  v.  West  Troy,  25  Hun  179 ;  Peo- 
ple V.  New  York,  etc.,  R.  Co.,  2  N.  Y.  Civ. 
Proc.  82;  People  v.  Manhattan  R.  Co.,  20 
Abb.  N.  Cas.  393;  People  v.  New  York,  18 
Abb.  Pr.  8. 

North  Dakota. —  State  v.  Albright,  11  N.  D. 
22,  88  N.  W.  729, 

Pennsylvania. —  Com.  v.  Philadelphia,  2 
Pars.  Eq.  Cas.  220. 

Rhode  Island. —  Sweet  v.  Conley,  20  R.  1. 
3-81,  39  Atl.  326. 

South  Carolina. —  State  v.  Burnside,  33 
S.  C.  276,  11  S.  E.  787;  State  v.  Fuller,  18 
S.  C.  246.  See  Richland  Drug  Co.  v.  Moor- 
man, 71  S.  C.  236,  50  S.  E.  792. 

Vermont. —  Free  Press  Assoc.  v.  Nichols,  45 
Vt.  7. 

Virginia. —  Milliner  v.  Harrison,  32  Gratt. 
482 ;  Page  v.  Clopton,  30  Gratt.  415. 

Wisconsin. —  State  v.  McCann,  107  Wis. 
348,  83  N.  W.  647;  State  v.  Washington 
County,  2  Pinn.  552,  2  Chandl.  247. 

Wyoming. —  State  v.  Barber,  4  Wyo.  56,  32 
Pac.  14. 

United  States. —  In  re  Key,  189  U.  S.  84, 
23  S.  Ct.  624,  47  L.  ed.  720. 

71.  California. —  Kennedy  v.  San  Francisco 
Bd.  of  Education,  82  Cal.  483,  22  Pac.  1042. 

Florida. —  State  v.  Johnson,  35  Fla.  2,  16 
So.  786,  31  L.  R.  A.  357. 

Indiana. —  State  v.  Warrick  County,  124 
Ind.  554,  25  N.  E.  10,  8  L.  R.  A.  607. 
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Maryland. —  Cecil  County  Com'rs  v.  Banks, 
80  Md.  321,  30  Atl.  919. 

Michigan. —  People  v.  Detroit  Bd.  of  Edu- 
cation, 18  Mich.  400. 

Missouri. —  Beck  v.  Jackson,  43  Mo.  117. 

New  J ersey. —  Stokes  v.  Camden  County, 
35  N.  J.  L.  217. 

Neio  York. —  People  v.  Kearny,  44  N.  Y. 
App.  Div.  449,  61  N.  Y.  Suppl.  41,  30  N.  Y. 
Civ.  Proc.  11;  People  v.  Metropolitan  Police 
Dist.,  35  Barb.  527. 

Ohio. —  State  v.  Darke  County,  43  Ohio  St. 
311,  1  N.  E.  209. 

Oklahoma. — Christy  v.  Kingfisher,  13  Okla. 
585,  76  Pac.  135. 

Pennsylvania. —  Com.  f.  Chittenden,  2  Pa. 
Dist.  804,  13  Pa.  Co.  Ct.  362. 

Texas. —  Schley  v.  Maddox,  (Civ.  App.  1893; 
22  S.  W.  998  ^distinguishing  Texas  Mexican 
R.  Co.  V.  Jarvis,  80  Tex.  456,  15  S.  W.  1089]. 

J/^aTi.— Williams  v.  Clayton,  6  Utah  86,  21 
Pac.  398. 

72.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
B'Shears,  59  Ark.  237,  27  S.  W.  2 ;  Alexander 
V.  Sanders,  23  Ark.  630;  Taylor  v.  Governor, 
1  Ark.  21. 

California.— O'^^eill  v.  Reynolds,  116  Cal. 
264,  4«  Pac.  57. 

District  of  Columbia. —  Lochren  v.  Long,  6 
App.  Cas.  486,  pensioner  must  exhaust  ap- 
peal before  seeking  mandamus  against  com- 
missioner. 

Georgia. —  Crawley  v.  Mershon,  61  Ga.  284. 
Iowa. —  Harwood,  etc.,  R.  Co.  v.  Case,  37 
Iowa  692. 

Kansas. — ^McChun  v.  Glasgow,  55  Kan.  182, 
40  Pac.  329 ;  Chicago,  etc.,  R.  Co.  v.  Marshall, 
47  Kan.  614,  28  Pac.  701;  Garden  City  v. 
Hall,  46  Kan.  531,  26  Pac.  1021;  State  V. 
Stevens,  23  Kan.  456;  State  v.  Marston,  6 
Kan.  524. 

Louisiana. —  State  v.  New  Orleans,  etc.,  R. 
Co.,  44  La.  Ann.  1026,  11  So.  709;  State  v. 
West,  26  La.  Ann.  322. 

Michigan. — Aitken  v.  Chippewa  Cir.  Judge, 
(1906)  109  N.  W.  223;  Blain  i;.  Chippewa 
Cir.  Judge,  145  Mich.  59,  108  N.  W.  440; 
Cheboygan  County  v.  Menton  Tp.,  94  Mich. 
386,  54  N.  W.  169. 

Nebraska.—  State  V.  Bartley,  50  Nebr.  874, 
70  N.  W.  367 ;  State  v.  Phelps  County  School 
Dist.  No.  2,  25  Nebr.  301,  41  N.  W.  155. 

New  Jersey. —  Stockton  v.  Burlington  Bd. 
of  Education,  72  N.  J.  L.  80,  59  Atl.  1061. 

New  York. —  People  v.  Lyman,  67  N.  Y. 
App.  Div.  446,  73  N.  Y.  Suppl.  987 ;  People  v. 
Coler,  61  N.  Y.  App.  Div.  223,  70  N.  Y. 
Suppl.  482  [affirmed  in  168  N.  Y.  6,  60  N.  E. 
1046]  ;  People  v.  Green,  66  Barb.  630;  People 
V.  Fitzgerald,  13  N.  Y.  Suppl.  663  [affirmed 
in  128  N.  Y.  620,  28  N.  E.  254].  Where 
supervisors  were  required  by  statute  to  raise 
money  by  taxation  within  a  certain  sum  suffi- 
cient to  pay  claims  the  amount  of  which 
claims  was  to  be  ascertained  judicially,  it 
was  held  that  such  judgment  was  not  a  con- 
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of  a  third  person,'*'^  or  wliicli  is  beyond  the  possibility  of  performance.'^  But  an 
act  may  be  compelled,  although  the  actual  legal  rights  conferred  must  be  subject 
to  subsequent  judicial  determination.'^^ 

3.  Equitable  Rights.  Mandamus  cannot  be  employed  as  a  general  rule  for 
the  enforcement  of  equitable  rights.'^  It  follows  that  a  purely  equitable  defense 
cannot  be  set  up.""^ 

4.  Technical  Rights.  The  writ  is  employed  to  promote  principles  of  justice. 
It  should  not  issue  to  compel  a  technical  compliance  with  the  letter  of  the  law, 
in  violation  of  its  clear  intent  or  spirit,  nor  to  wrest  a  statute  from  its  true  pur- 
pose.*^^  Hence  the  writ  will  not  issue  in  support  of  unjust  claims,  although  they 
may  be  technically  regular.''^ 


dition  precedent  to  the  right  to  a  mandamus 
to  compel  them  to  raise  the  money.  People 
V  New  York,  3  Abb.  Dec.  566,  ^  Keyes  288,  34 
How.  Pr.  379. 

Pennsylvania. —  Com.  v.  Pittsburg,  209  Pa. 
St.  333,  59  Atl.  669;  Gerhard  f.  Packer  Tp., 
9  Pa.  Dist.  720;  Rafferty  v.  Haddock,  6  Pa. 
Dist.  667;  Matter  of  Jefferson  Tp.  School 
Directors,  1  Pearson  252 ;  Com.  v.  Heebner,  3 
Montg.  Co.  Rep.  199 ;  Com.  v.  Corey,  2  Pittsb. 
444. 

England. —  Rex  v.  Jotham,  3  T.  R.  575,  1 
Rev.  Rep.  770. 
Petition  seeking  two  kinds  of  relief,  one  of 

which  must  be  obtained  before  there  can  be  a 
clear  legal  right  to  the  other,  will  be  dis- 
missed so  far  as  it  demands  the  dependent 
relief.  Chicago  v.  People,  210  111.  84,  71 
N.  E.  816. 

A  mandate  conditional  on  performance  of 

condition  precedent  will  not  be  granted. 
O'Neill  V.  Reynolds,  116  Cal.  264,  48  Pac.  57. 
See  contra,  People  v.  Monroe,  41  Misc.  (N.  Y.) 
198,  83  N.  Y.  Suppl.  995. 

A  purchaser  at  execution  sale  who  refuses 
to  pay  the  purchase -money  on  the  ground 
that  he  is  the  oldest  judgment  creditor  and 
entitled  to  the  money  is  not  entitled  to  man- 
damus to  compel  a  deed  to  be  made  to  him. 
Williams  v.  Smith,  6  Cal.  91.  See  also  Peo- 
ple r.  Hays,  5  Cal.  66. 

73.  People  v.  Croton  Aqueduct  Bd.,  26  Barb. 
(N.  Y.)  240;  State  v.  Benzenberg,  108  Wis. 
435,  84  N.  W.  858. 

74.  State  v.  Newman,  91  Mo.  445,  3  S.  W. 
849,  holding  that  one  who  does  not  possess 
the  necessary  qualifications  for  office,  such  as 
a  term  of  residence  prior  to  election,  cannot 
compel  a  certificate  of  his  election  to  be 
issued. 

75.  State  r.  Barber,  4  Wyo.  409,  34  Pac. 
1028,  27  L.  R.  A.  45,  holding  that  mandamus 
would  issue  to  compel  the  secretary  of  state 
to  affix  the  state  seal  to,  and  countersign,  a 
commission  issued  by  the  governor  to  a  state 
officer. 

76.  Alabama. —  State  v.  Ninth  Judicial  Cir. 
Judge,  13  Ala.  805. 

California. — Scheerer  v.  Edgar,  76  Cal.  569, 
18  Pac.  681,  the  assignee  of  a  judgment 
against  a  city,  where  the  auditor  has  only 
authority  to  draw  a  warrant  in  favor  of  the 
person  to  whom  the  supervisors  have  ordered 
payment,  and  they  have  ordered  the  judg- 
ment to  be  paid  to  plaintiff,  cannot  compel 
the  auditor  to  make  a  warrant  to  him,  the 


assignee.  But  see  Tyler  v.  Houghton,  25 
Cal.  26,  holding  that  a  writ  lies  under  stat- 
ute by  one  having  equitable  interest,  to  con- 
test land  purchase. 

Colorado. —  Burlington,  etc.,  R.  Co.  v.  Peo- 
ple, 20  Colo.  App.  181,  77  Pac.  1026,  holding 
that  a  suit  in  equity,  where  all  the  rights 
and  duties  of  the  parties  may  be  adjusted, 
and  not  mandamus,  a  purely  legal  remedy,  is 
the  proper  remedy  for  compelling  the  bridg- 
ing of  the  tracks  of  several  railroad  com- 
panies, where  they  cross  streets;  individual 
action  by  a  single  railroad  being  sufficient  in 
the  case  of  certain  bridges,  and  joint  action 
by  all  the  railroads  being  necessary  where  a 
continuous  viaduct  crossing  the  tracks  of  all 
of  them  is  required. 

Illinois — People  v.  Salomon,  46  111.  415; 
Davis  V.  Miller  Signal  Co.,  105  111.  App.  657. 

Indiana. — Burnsville  Turnpike  Co.  v.  State, 
119  Ind.  382,  20  N.  E.  421,  3  L.  R.  A.  265. 

Maryland.—  State  v.  Taylor,  59  Md.  338. 

Mississippi. — See  Foote  v.  Noxubee  County, 
67  Miss.  156,  6  So.  612. 

Nebraska. —  State  v.  Wenzel,  55  Nebr.  210, 
75  N.  W.  579;  Moores  v.  State,  4  Nebr. 
(Unoff.)  235,  93  N.  W.  986. 

Washington.  —  State  v.  Pierce  County 
Super.  Ct.,  21  Wash.  575,  59  Pac.  483,  no 
writ  by  creditor  of  heir  to  cite  executors  to 
perform  trust. 

England.— Heg.  v.  Orton,  14  Q.  B.  139.  13 
Jur.  1049,  18  L.  J.  Q.  R.  321,  68  E.  C.  L. 
139;  Reg.  V.  Balby,  etc..  Turnpike  Road,  17 
Jur.  734,  22  L.  J.  Q.  B.  164,  L.  &  M.  134, 
1  Wkly.  Rep.  150;  Rex  v.  Stafford,  3  T.  R. 
646. 

77.  Davis  v.  Miller  Signal  Co.,  105  HI.  App. 
057. 

78.  Wiedwaid  v.  Dodson,  95  Cal.  450,  30 
Pac.  580  :  State  v.  U.  S.  Express  Co.,  95  Minn. 
442,  104  N.  W.  556;  Star  Pub.  Co.  r.  As- 
sociated Press,  159  Mo.  410,  60  S.  W.  91, 
81  Am.  St.  Rep.  368,  51  L.  R.  A.  151;  Peo- 
ple V.  Brooklyn  Bd.  of  Assessors,  137  N.  Y. 
201,  33  N.  E.  145. 

79.  Kentucky. —  Hickman  County  Ct.  v. 
Moore,  2  Bush  108. 

Michigan. —  Van  Akin  V.  Dunn,  117  Mich. 
421,  75  N.  W.  938;  McQueen  V.  Detroit,  116 
Mich.  90,  74  N.  W.  387;  Noble  r.  Paris  Tp., 
56  Mich.  219,  22  N.  W.  321. 

Minnesota. —  Allen  v.  Robinson,  17  Minn. 
113. 

Neio  Jersey. — ■  O'Hara  v.  Fagan,  56  N.  J.  L. 
279,  27  Atl.'l089. 

[II.  B.  4] 
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5.  Abstract  or  Moot  Questions.  Tlie  matter  involved  must  be  substantial  and 
of  sufficient  importance  to  justify  the  use  of  the  remedy  in  cases  where  it  would 
otherwise  issue.  Abstract  or  moot  questions  will  not  be  determined,  or  petty 
controversies  considered.®^  So  where  the  right  is,  or  will  become,  a  mere  abstract 
right,  the  enforcement  of  which,  by  reason  of  some  change  of  circumstances,  can 
be  of  no  substantial  or  practical  benefit  to  the  petitioner,  mandamus  will  be 
denied.®^  It  has  been  held,  however,  that  where  the  question  is  one  of  public 
interest,  an  appeal  from  an  order  refusing  mandamus  will  be  heard,  although  the 
question  is  no  longer  a  practical  one.®^ 

6.  Constitutional  Questions.  It  is  rarely,  if  ever,  proper  to  award  a  mandamus 
in  a  case  in  which  it  can  be  done  only  by  declaring  an  act  of  the  legislature 
unconstitutional.^  In  cases  where  the  duty  to  perform  an  act  depends  solely  on 
the  question  whether  a  statute  or  ordinance  is  constitutional  and  valid,  the  question 
may  sometimes  be  determined  on  a  petition  for  mandamus.^    But  an  officer  who 


lifew  For/c  — Matter  of  Scofield,  102  N.  Y. 
App.  Div.  358,  92  N.  Y.  Suppl.  672;  People 
-y.  Brennan,  1  Abb.  Pr.  N.  S.  184  {^affirmed  in 
45  Barb.  457,  30  How.  Pr.  417]. 

OMo. —  State  v.  Cappeller,  6  Ohio  Dec. 
(Reprint)  863,  8  Am.  L.  Rec.  488. 

Rhode  Island. —  Simmons  v.  Davis,  18  R.  I. 
40,  25  Atl.  691. 

80.  California. —  De  la  Beckwith  v.  Colusa 
County  Super.  Ct.,  146  Cal.  496,  80  Pac.  717; 
San  Diego  Bd.  of  Education  v.  San  Diego, 
1  Cal.  App.  311,  82  Pac.  89. 

Connecticut. — •  Daly  v.  Dimock,  55  Conn. 
579,  12  Atl.  405;  Colt  V.  Roberts,  28  Conn. 
330. 

Illinois.— Feoiple  v.  Rose,  219  111.  46,  76 
N.  E.  42;  People  v.  Rock  Island,  215  111.  488, 
74  N.  E.  437,  106  Am.  St.  Rep.  179;  North 
V.  State  University,  137  111.  296,  27  N.  E.  54; 
Gormley  v.  Day,  114  111.  185,  28  N.  E.  693; 
People  V.  Masonic  Bencv.  Assoc.,  98  111.  635; 
Cristman  v.  Peck,  90  111.  150;  People  v. 
Hatch,  33  111.  9 ;  People  v.  St.  Louis,  etc.,  R. 
Co.,  122  111.  App.  42'2;  Board  of  Education 
V.  Bolton,  85  111.  App.  92;  People  v.  Rose,  81 
111.  App.  387;  Aff  v.  Hopkins,  57  111.  App. 
529. 

Louisiana. —  See  Willis  v.  Wasey,  41  La. 
Ann.  694,  6  So.  730. 

Michigan. —  Alderton  v.  Binder,  81  Mich. 
133,  45  N.  W.  QQS. 

Missouri. — -State  v.  Renick,  157  Mo.  292, 
57  S.  W.  713  (remission  of  penalty  by  gov- 
ernor trivial  and  unimportant)  ;  State  v. 
Westport,  135  Mo.  120,  36  S.  W.  663. 

New  York. —  People  v.  Saratoga  County, 
106  N.  Y.  App.  Div.  381,  94  N.  Y.  Suppl. 
1012;  People  v.  Listman,  84  N.  Y.  App.  Div. 
633,  82  N.  Y.  Suppl.  784. 

Oklahoma. —  Beadles  v.  Fry,  15  Okla.  428, 
82  Pac.  1041,  2  L.  R.  A.  N.  S.  855. 

Vermont. — •  Hall  v.  Crossman,  27  Vt.  297. 

West  Virginia. —  Hall  v.  Staunton,  55  W. 
Va.  684,  47  S.  E.  265,  so  holding  where  re- 
lator sought  to  examine  the  poll-books  to 
determine  whether  he  should  bring  error 
■when  the  examination  would  not  benefit  him, 
and  it  did  not  appear  that  he  contemplated 
any  procedure  as  a  result  of  the  examination, 
which  would  be  of  any  value  to  him. 

England. —  Rex  v.  London,  1  T.  R.  423. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  48. 
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But  see  Benners  v.  State,  124  Ala.  97,  26 
So.  942,  holding  that  a  writ  issued  to  speed 
the  decision  of  an  actual  legal  dispute  is  not 
oliensive  to  the  policy  of  the  law,  and  will 
be  sustained. 

81.  Florida.— BishoS  v.  State,  43  Fla.  67, 
30  So.  808. 

Illinois. —  Gormley  v.  Day,  114  111.  185,  28 
N.  E.  693. 

Louisiana. —  State  v.  Lewis,  111  La.  693, 
35  So.  816  (grand  juror  not  reinstated  after 
jury  discharged)  ;  State  v.  St.  Paul,  104  La. 
280,  29  So.  112  (injunction  not  compelled 
after  act  to  be  enjoined  accomplished)  ;  State 
V.  Otero,  52  La.  Ann.  1,  26  So.  812. 

Maine. —  Mitchell  v.  Boardman,  79  Me.  469, 
10  Atl.  452;  Woodbury  v.  Piscataquis  County 
Com'rs,  40  Me.  304. 

New  York. —  See  People  v.  Tremain,  29 
Barb.  96,  17  How.  Pr.  142,  where  mandamus 
was  refused  where  acts  it  was  sought  to  en- 
force, although  they  might  become  effectual 
thereafter,  would  be  fruitless  at  the  time. 

Ohio.—  State  v.  Berry,  14  Ohio  St.  315. 

Vermont. — ■  Spiritual  Atheneum  Soc.  v. 
Randolph,  58  Vt.  192,  2  Atl.  747. 

Washington. —  State  v.  Spekane  County 
Super.  Ct.,  37  W^ash.  30,  79  Pac.  483. 

82.  People  v.  Republican  Party  Gen.  Com- 
mittee, 25  N.  Y.  App.  Div.  339,  49  N.  Y. 
Suppl.  723,  holding  that  where  the  rights  of 
voters  are  involved,  an  appeal  from  an  order 
aliecting  the  right  to  a  nomination  might  be 
decided  after  the  election. 

83.  People  v.  San  Francisco,  20  Cal.  591; 
Wright  V.  Kelley,  4  Ida.  624,  43  Pac.  565; 
People  V.  Stephens,  2  Abb.  Pr.  N.  S.  (N.  Y.) 
348.  But  compare  State  v.  Robins,  71  Ohio 
St.  273,  73  N.  E.  470,  69  L.  R.  A.  427. 

84.  Florida. —  Franklin  County  v.  State,  24 
Fla.  55,  3  So.  471,  12  Am.  St.  Rep.  183; 
McConike  v.  State,  17  Fla.  238. 

Louisiana. —  State  v.  New  Orleans  Bd.  of 
School  Directors,  42  La.  Ann.  92,  7  So.  674. 
See  contra,  State  v.  Heard,  47  La.  Ann.  1679, 
18  So.  746,  47  L.  R.  A.  512,  holding  that 
mere  executive  officers  have  no  right  to  re- 
fuse performance  of  merely  ministerial  duties 
on  the  ground  that  the  law  is  unconstitu- 
tional. 

Massachusetts. —  Welch  v.  Swasev,  (1907) 
79  N.  E.  745;  Larcom  v.  Olin,  160  Mass.  102, 
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is  not  himself  subject  to  the  provisions  of  a  statute  cannot  question  its 
constitutionality.^^ 

7.  Title  to  Property.  The  title  to  property  will  not  be  tried  in  mandamus 
proceedings.®^ 

8.  Title  to  Office.  As  a  general  rule  tlie  title  to  an  office  cannot  be  deter- 
mined in  mandamus,  the  proper  remedy  usually  being  held  to  be  mandamus  or  a 
specific  statutory  proceeding.®" 

9.  Complicated  Questions.  The  writ  will  not  issue  when  it  is  necessary  to  try 
or  decide  complicated  or  extended  questions  of  fact,®®  such  as  the  taking  of  a  long 
account.®^ 

10.  Effect  of  Agreement  of  Parties.  The  right  to  the  issuance  of  a  writ  of 
mandamus  cannot  be  extended  or  altered  by  stipulation  or  agreement  of  the 
parties,^  and  the  writ  will  not  issue  upon  the  mere  consent  of  the  parties.^^ 

11.  Waiver  AND  Estoppel.  Relator  may  waive  or  may  be  estopped  by  his 
conduct  from  claimino^  the  right  to  mandamus.^^ 

C.  Acts  and  Duties  Which  Will  Be  Enforced— l.  Purpose  of  Mandamus. 
The  purpose  of  a  writ  of  mandamus  is  to  enforce  the  performance  of  a  duty,^ 
and  where  a  positive  official  duty  is  enjoined  by  law  upon  any  court,  board,  or 
officer,  and  no  discretion  is  given  as  to  the  mode  or  manner  of  performance,  inan- 


35  N.  E.  113;  Atty.-G«n.  v.  Boston,  123  Mass. 
4G0;  Warren  v.  Charlestown,  2  Gray  84. 

Michigan. —  Mavnard  V.  Kent  County  Bd. 
of  Canvassers,  84"  Mich.  228,  47  N.  W.  75G, 
11  L.  R.  A.  332. 

Xehraska. —  Van  Horn  v.  State,  46  Nebr. 
62,  64  N.  W.  365. 

New  York. —  See  People  v.  Rice,  135  N.  Y. 
473,  31  N.  E.  921,  16  L.  R.  A.  836  [affirm- 
ing 65  Hun  236,  20  N.  Y.  Suppl.  293]  ;  Peo- 
ple V.  Rice,  65  Hun  263,  20  N.  Y.  Suppl.  97 
[reversing  19  N.  Y.  Suppl.  978]. 

^Vashi7lgton. —  Hindman  V.  Boyd,  42  Wash. 
17,  84  Pac.  609. 

But  compare  Ames  v.  People,  26  Colo.  83, 
56  Pac.  656;  Ex  p.  Lynch,  16  S.  C.  32;  Max- 
well V.  Burton,  2  Utah  595. 

85.  State  v.  Sparling,  (W^is.  1906)  107 
N.  W.  1040. 

86.  Gregory  v.  Blanehard,  98  Cal.  311,  33 
Pac.  109;  State  v.  Williams,  54  Nebr.  154, 
74  N.  W.  396;  Com.  v.  Rosseter,  2  Binn. 
(Pa.)  360,  4  Am.  Dee.  451,  holding  that  title 
to  a  church  pew  would  not  be  tried. 

87.  See  infra,  VI,  C,  7. 

88.  U.  S.  V.  General  Land  Office,  5  Wall. 
(U.  S.)  563,  18  L.  ed.  692. 

89.  Caldwell  Bd.  of  Education  v.  Spencer, 
52  Kan.  574,  35  Pac.  221. 

90.  Bright  v.  Farmers'  Highline  Canal,  etc., 
Co.,  3  Colo.  App.  170,  32  Pac.  433;  Reg,  v. 
Ix)rd3  Com'rs  of  Treasury,  16  Q.  B.  357,  15 
Jur.  767,  20  L.  J.  Q.  B.  305,  71  E.  C.  L.  357. 
But  see  State  v.  Marks,  6  Lea  (Tenn.)  12, 
where  it  was  held  that  while  mandamus 
would  not  lie  to  the  governor,  yet  where  the 
go\ernor  and  secretary  of  state  constituted 
an  inspection  board,  and  returned  to  the  writ 
that  they  were  willing  to  canvass  certain 
votes,  the  court  would  act  as  upon  an  agreed 
case. 

91.  State  V.  Burbank,  22  La.  Ann.  379; 
State  V.  Westport,  135  Mo.  120,  36  S..  W. 
663. 

92.  Ea  p.  Bolton,  136  Ala.  147,  34  So.  226 


(refusing  mandamus  to  restore  a  cause  in 
court,  where  it  appeared  that  relator  had 
waived  his  right  to  relief  by  allowing  the 
term  to  lapse  without  availing  himself  of  a 
statutory  remedy  in  replevin)  ;  Fishel  v. 
Grand  Traverse  Cir.  Judge,  97  Mich.  609, 
57  N".  W.  188  (holding  that  mandamus  will 
rot  issue  to  compel  a  circuit  judge  to  vacate 
an  order  in  a  chancery  cause  made  by  consent 
of  both  parties) . 

93.  Fletcher  v.  Kalkaska  Cir.  Judge,  81 
Mich.  186,  45  N.  W.  641  (holding  that  the 
fact  that  petitioner's  attorney  was  present 
at  a  hearing  of  a  slieriflf's  motion  for  the 
allowance  of  extra  compensation  in  an  at- 
tachment proceeding,  protesting  against  the 
authority  of  the  court  to  entertain  it,  and 
directed  the  sheriff's  attorney  to  draft  an 
order  covering  the  findings  of  the  court  grant- 
ing such  compensation,  does  not  estop  peti- 
tioner from  vacating  the  order  by  manda- 
mus) ;  State  V.  Pierce  County  Super.  Ct.,  19 
Wash.  114,  52  Pac.  522  (holding  that  where, 
on  appeal  from  an  order  granting  a  new  trial, 
plaintiff  does  not  urge  that  the  order  affected 
only  one  defendant,  thus  entitling  him  to  an 
entry  of  the  judgment  against  the  other  de- 
fendant, he  is  estopped  to  raise  the  question 
on  application  for  mandamus  to  compel  such 
entry). 
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Ark.  482. 

Colorado. —  Leadville  Illuminating  Gas  Co. 
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some  act  in  execution  of  law  and  not  to  be 
in  the  nature  of  a  writ  de  non  molestando." 
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Mandamus  as  preventive  writ  see  supra, 
I,  D,  2. 
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damns  is  tlie  proper  remedy  to  compel  its  performance.^^  Or  tlie  general  rule 
may  be  stated  that  a  pnblic  officer  will  in  all  cases  be  compelled  to  proceed,  either 
to  perform  a  ministerial  duty,  or  to  exercise  a  discretionary  one,  when  the  duty  is 
clearly  prescribed  as  imperative.^^  Mandamus  is  ordinarily  a  remedy  for  official 
inaction,^^  and  will  not  lie  to  undo  what  has  been  done.^^ 

2.  Nature  of  Duty  —  a.  Ministerial  or  Discretionary  —  (i)  Control  or 
Review  of  Discretion.  Mandamus  will  not  lie  to  control  or  review  the  exer- 
cise of  tiie  discretion  of  any  court,  board,  or  officer,  when  the  act  complained  of 
is  either  judicial  or  quasi- judicial.^^    And  while  mandamus  may  be  invoked  to 
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See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  133. 

Construction  of  statute  as  mandatory  or 
permissive  see  Statutes. 
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in  any  particular  way.^  Bat  in  contradiction  to  tliese  general  rules,  under  tlie 
statutes  in  some  jurisdictions,  it  is  held  that  mandamus  will  issue  to  control  dis- 
cretionary as  well  as  ministerial  duties.^  The  fact  that  certain  incidents  and 
details  of  the  duty  are  discretionary  is,  however,  no  objection  to  starting  perform- 
ance of  the  duty  itself;^  and  when  the  duty  is  mandatory  and  no  discretion  is 
vested,  its  performance  and  manner  of  performance  both  may  be  compelled  by 
mandamus/ 

(ii)  Distinction  Between  Ministerial  and  Discretionary  Duties  — 
(a)  In  General.  While  there  is  some  conflict  of  opinion  as  to  what  constitutes, 
strictly  speaking,  a  ministerial  duty  as  distinguished  from  a  discretionary  duty,^ 
and  while  it  is  not  always  easy  to  determine  where  the  line  of  demarcation  lies 
between  a  ministerial  act  and  an  act  involving  the  exercise  of  judgment,^  the  dis- 
tinction between  merely  ministerial  and  judicial  and  other  official  acts  seems  to 
be  that,  where  the  law  prescribes  and  defines  the  duty  to  be  performed  with  such 
precision  and  certainty  as  to  leave  nothing  to  the  exercise  of  discretion  or  judg- 
ment, the  act  is  ministerial.  But  where  tlie  act  to  be  done  involves  the  exercise 
of  discretion  or  judgment  it  is  not  to  be  deemed  merely  ministerial.'^  Discretion 
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St.  496, 

Rhode  Island. —  Corbett  v.  Naylor,  25  R.  I. 
520,  57  Atl.  303. 

South  Carolina. —  State  v.  McMillan,  52 
S.  C.  60,  29  S.  E.  540. 

Tennessee. — •  State  v.  Miller,  1  Lea  596 ; 
White's  Creek  Turnpike  Co.  v.  Marshall,  2 
Baxt.  104. 

Texas. —  Auditorial  Bd.  V.  Hendrick,  20 
Tex.  GO;  Arberrv  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791. 

[II.  C.  2.  a,  (i)] 


Virpinia. — •  Eubank  v.  Boughton,  98  Va. 
499,  36  S.  E.  529. 

West  Virginia. — 'Taylor  County  Ct.  v. 
Holt,  (1906)  56  S.  E.  205;  Dent  v.  Taylor 
County,  45  W.  Va.  750,  32  S.  E.  250;  State 
V.  Ilerrald,  36  W.  Va.  721,  15  S.  E.  974. 

United  States. —  See  Gaines  v.  Thompson, 
7  Wall.  347,  19  L.  ed.  62;  Mississippi  v. 
Johnson,  4  Wall.  475,  18  L.  ed.  437;  Enter- 
prise Sav.  Assoc.  V.  Zurastein,  64  Fed.  837. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  64, 
134. 

2.  State  V.  Clausen,  (Wash.  1906)  87  Pac. 
498, 

3.  Arkansas. — Maddox  v.  Neal,  45  Ark.  121, 
55  Am.  Rep.  540. 

California. — 'People  v.  Bell,  4  Cal.  177. 
Illinois. —  St.  Clair  County  v.  People,  85 
111.  396. 

Indiana. —  State  v.  Kamman,  151  Ind.  407, 
51  N.  E.  483. 

New  York. —  People  v.  Otsego  County,  51 
N.  Y.  401. 

4.  State  V.  Marshall  County  Judge,  7  Iowa 
186;  State  v.  Garesche,  65  Mo.  480;  People 
V.  Guggenheimer,  28  Misc.  (N.  Y.)  735,  59 
N.  Y.  Suppl.  913;  Mason  County  v.  Minturn, 
4  W.  Va.  300. 

5.  Wailes  v.  Smith,  76  Md.  469,  25  Atl.  922. 
And  see  cases  more  specifically  cited  infra, 
IV;  V;  VI;  VII;  VIIL 

6.  Bledsoe  v.  International  R.  Co.,  40  Tex. 
537.  And  see  Decatur  v.  Paulding,  14  Pet. 
(U.  S.)  497,  518,  599,  10  L.  ed.  559,  609, 
where  it  was  said  by  Justice  Catron:  "Any 
sensible  distinction  applicable  to  all  cases, 
it  is  impossible  to  lay  down  .  .  .  such  are  ' 
the  refinements,  and  mere  verbal  distinctions, 
as  to  leave  an  almost  unlimited  discretion  to 
the  court." 

7.  Grider  v.  Tally,  77  Ala.  422,  64  Am. 
Rep.  65;  Ex  p.  Shaudies,  66  Ala.  134;  Teat 

McGaughey,  85  Tex.  478,  22  S.  W.  302 
(where  it  is  said  that  the  act  to  be  com- 
pelled must  be  one  v/hich  he  has  no  discretion 
to  refuse  to  perform,  and  which  does  not  call 
for  the  exercise  of  his  judgment  upon  mat- 
ters of  fact)  ;  Bledboe  v.  International  R.  Co., 
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may  be  defined,  wlien  applied  to  public  functionaries,  as  the  power  or  right  con- 
ferred upon  them  by  law  of  acting  officially  under  certain  circumstances,  according 
to  the  dictates  of  their  own  judgment  and  conscience,  and  not  controlled  by  the 
judgment  or  conscience  of  others.^ 

(b)  Determination  of  Questions  of  Fact.  "Where  the  duty  is  such  as  neces- 
sarily requires  the  examination  of  evidence  and  the  decision  of  questions  of  law 
and  fact,  such  a  duty  is  not  ministerial;^  but  an  act  is  none  the  less  ministerial 
because  the  person  performing  it  may  have  to  satisfy  himself  that  the  state  of 
facts  exists  under  which  it  is  his  right  and  duty  to  perform  the  act,^^  and 
although  in  so  doing  he  must  to  such  extent  construe  a  statute  by  which  the  duty 
is  imposed. The  construction  of  a  statute  is  in  itself,  however,  a  judicial  act.^^ 

(ill)  Abuse  of  Discretion.  An  exception  to  the  general  rule  that  discre- 
tionary acts  will  not  be  reviewed  or  controlled  exists  when  the  discretion  has  been 
abusedj^^for  example  mandamus  may  in  a  case  be  granted  where  the  action  has  been 


40  Tex.  537;  Houston,  etc.,  R.  Co.  v.  Ran- 
dolph, 24  Tex.  317;  Arberry  v.  Beavers,  6 
Tex.  457,  55  Am.  Dec.  791;  General  Land 
Office  Commissioner  v.  Smith,  5  Tex.  471; 
Walker  v.  Barnard,  8  Tex.  Civ.  App.  14,  28 
S.  W.  726;  Cox  V.  U.  S.,  9  Wall.  (U.  S.) 
298,  19  L.  ed.  579.  See  also  U.  S.  v.  Seaman, 

17  How.  (U.  S.)  225,  15  L.  ed.  226. 

"  Ministerial  "  defined. —  "  A  ministerial  act, 
is  one  which  an  officer  or  tribunal  performs 
in  a  given  state  of  facts,  in  a  prescribed  man- 
ner, in  obedience  to  the  mandate  of  legal  au- 
thority, without  regard  to  or  the  exercise  of 
his  own  judgment  upon  the  propriety  of  the 
act  done."  Ex  p.  Batesville,  etc.,  R.  Co.,  39 
Ark.  82,  85 ;  American  Casualty  Ins.,  etc.,  Co. 
V.  Fyler,  60  Conn.  448,  22  Atl.  494,  25  Am.  St. 
Rep.  337;  Gray  v.  State,  72  Ind.  567  {citing 
Flournoy  v.  Jetfersonville,  17  Ind.  169,  79 
Am.  Dec.  468] ;  State  v.  Cook,  174  Mo.  100, 
73  S.  W.  489;  State  v.  Meier,  143  Mo.  439, 
45  S.  W.  306;  Marcum  v.  Lincoln  County, 
etc..  Ballot  Com'rs,  42  W.  Va.  263,  25  S.  E. 
281,  36  L.  R.  A.  296.  "  It  is  one  as  to  which 
nothing  is  left  to  discretion.  It  is  a  simple, 
definite  duty  arising  under  conditions  ad- 
mitted or  proved  to  exist  and  imposed  by 
law."  Sullivan  v.  Shanklin,  63  Cal.  247; 
State  V.  McGrath,  92  Mo.  355,  5  S.  W.  29; 
People  V.  Rosendaie,  5  Misc.  (N.  Y.)  378, 
379,  25  N.  Y.  Suppl.  769  [citing  Mississippi 
y.  Johnson,  4  Wall.  (U.  S.)  475,  18  L.  ed. 
437].  "  It  is  a  precise  act,  accurately  marked 
out,  enjoined  upon  particular  officers  for  a 
particular  purpose."  Bassett  v.  Atwater,  65 
Conn.  355,  363,  32  Atl.  937,  32  L.  R.  A.  575. 
There  is  ministerial  duty  when  an  individual 
has  such  an  interest  in  its  performance  that 
neglect  is  wrongful.  Morton  v.  Comptroller- 
Gen.,  4  S.  C.  430. 

Absolute  and  imperative  duty. — By  "minis- 
terial "  is  meant  an  absolute  and  imperative 
duty,  the  discharge  of  which  requires  neither 
the  exercise  of  official  discretion  nor  judg- 
ment. Henkel  v.  Millard,  97  Md.  24,  54 
Atl.  657;  Duvall  v.  Swann,  94  Md.  608,  51 
Atl.  617;  Wailes  v.  Smith,  76  Md.  469,  25 
Atl.  922. 

8.  Farrelly  v.  Cole,  60  Kan.  356,  56  Pac. 
492,  44  L.  R.  A.  464;  State  v.  Hultz,  106  Mo. 
41,  16  S.  W.  940;  Oneida  C.  PI.  v.  People, 

18  Wend.  (N.  Y.)  79. 

^  [11]  ^ 


Other  definitions  are :  "  The  power  or  right 
of  acting  officially,  according  to  what  ap- 
pears best  and  appropriate  under  the  circum- 
stances." Rio  Grande  County  v.  Lewis,  28 
Colo.  378,  65  Pac.  51. 

9.  California. —  Stuart  v.  Haight,  39  Cal. 
87. 

Colorado. —  Farmers  Independent  Ditch  Co. 
V.  Maxwell,  4  Colo.  App.  477,  36  Pac.  556. 

District  of  Columbia. — 'Allen  V.  U.  S.,  22 
App.  Cas.  271. 

Illinois. —  Cook  County  v.  People,  78  111. 
App.  586. 

Maryland. —  Henkel  v.  Millard,  97  Md.  24, 
54  Atl.  657;  Duvall  v.  Swann,  94  Md.  608, 
51  Atl.  617;  Wailes  v.  Smith,  76  Md.  469, 
25  Atl.  922. 

Missouri. —  State  V.  Cook,  174  Mo.  100,  73 
S.  W.  489. 

New  York. —  Abrams  v.  Hempstead,  45  Hun 
272.  Compare  People  v.  Orleans  County 
Sup'rs,  16  Misc.  213,  38  N.  Y.  Suppl.  890; 
People  t'.  Rosendaie,  5  Misc.  378,  25  N.  Y. 
Suppl.  769. 

United  States. —  U.  S.  v.  Edmunds,  5  Wall. 
563,  18  L.  ed.  692. 

10.  Flournoy  v.  Jeffersonville,  17  Ind.  169, 
79  Am.  Dec.  468 ;  State  v.  Lander  County 
Com'rs,  22  Nev.  71,  35  Pac.  300  [following 
State  V.  Murphy,  19  Nev.  89,  6  Pac.  840]; 
Marcum  v.  Lincoln  County,  etc..  Ballot 
Com'rs,  42  W.  Va.  263,  26  S.  E.  281,  36 
L.  R.  A.  296.  The  duty  is  ministerial  when 
it  is  to  be  performed  upon  a  certain  state  of 
facts,  although  the  officer  or  tribunal  or 
body  must  judge  according  to  their  best  dis- 
cretion whether  the  facts  exist,  and  whether 
they  should  perform  the  act.  Otherwise  it  is 
obvious  no  mandamus  could  ever  lie  in  any 
case.  Thompson  v.  Gibbs,  97  Tenn.  489,  37 
S.  W.  277,  34  L.  R.  A.  548 ;  Morley  v.  Power, 
5  Lea  (Tenn.)  691. 

11.  Roberts  v.  U.  S.,  176  U.  S.  221,  20 
S.  Ct.  376,  44  L.  ed.  443. 

12.  American  Casualty  Ins.,  etc.,  Co.  v. 
Fyler,  60  Conn.  448,  22  Atl.  494,  25  Am.  St. 
Rep.  337. 

13.  Florida.—  State  v.  Kirke,  12  Fla.  278, 
95  Am.  Dec.  314. 

Georgia.—  Atlantsi  V.  Wright,  119  Ga.  207, 
45  S.  E.  994 ;  Manor  v.  McCall,  5  Ga.  522. 
Illinois. —  People  v.  Van  Cleave,  183  111. 
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arbitrary  or  capricious  or  from  personal  or  selfish  motives,^^  or  where  it  amounts 
to  an  evasion  of  a  positive  duty/^  or  there  has  been  a  refusal  to  consider  pertinent 
evidence,  hear  the  parties  when  so  required,  or  to  entertain  any  proper  question 
concerning  the  exercise  of  the  discretion. Likewise  it  lias  been  held  that  man- 
damus may  issue  where  discretion  has  been  exercised  on  questions  not  properly 
within  it,^^  or  where  the  action  is  based  upon  reasons  outside  the  discretion 
imposed.'^ 

b.  Necessity  of  Clear  Legal  Duty.  The  duties  which  will  be  enforced  by 
mandamus  must  be  such  as  are  clearly  and  peremptorily  enjoined  by  law.^^  AVhere 
for  any  reasons  the  duty  to  perform  the  act  is  doubtful,  the  obligation  is  not 


330,  55  N.  E.  698,  47  L.  R.  A.  795;  People 
t\  Cook  County,  176  111.  576,  52  N.  E.  334; 
Illinois  State  Bd.  of  Dental  Examiners  v. 
People,  123  111.  227,  13  N.  E.  201;  Glencoe 
V.  People,  78  111.  382;  Illinois  State  Bd.  of 
Health  v.  People,  102  111.  App.  614. 

Kcntuchy. —  Louisville  v.  Kean,  18  B.  Mon. 

9. 

Missouri. —  State  v.  St.  Louis  Public 
Schools,  134  Mo.  296,  35  S.  W.  617,  56  Am. 
St.  Pep.  503. 

Montana. —  State  v.  Second  Judicial  Dist. 
Ct.,  30  Mont.  8,  75  Pac.  516. 

"  South  Carolina. —  Lynah  v.  St.  Paul's  Par- 
ish Poor  Com'rs,  2  McCord  170. 

Texas. —  Arberry  v.  Beavers,  6  Tex.  457, 
55  Am.  Dec.  791. 

14.  People  V.  Van  Cleave,  183  111.  330,  55 
N.  E.  698,  47  L.  R.  A.  795;  Illinois  State 
Bd.  of  Dental  Examiners  v.  People,  123  111. 
227,  13  N.  E.  201 ;  Sanson  v.  Mercer,  68  Tex. 
488,  5  S.  W.  02,  2  Am.  St.  Pep.  505.  Contra, 
Sliotvs'ell  V.  Covington,  69  Miss.  735,  12  So. 
260. 

15.  Zanone  v.  Mound  City,  103  111.  552. 

16.  State  Bd.  of  Dental  Examiners  v.  Peo- 
ple, 123  111.  227,  13  N.  E.  201.  See  also 
People  V.  Van  Cleave,  183  111.  330,  55  E. 
698,  47  L.  R.  A.  795. 

17.  People  V.  Cook  County,  176  111.  576,  52 
N.  E.  334;  Illinois  State  Bd.  of  Dental  Ex- 
aminers V.  People,  123  111.  227,  13  N.  E. 
201;  Illinois  State  Bd.  of  Health  v.  People, 
102  111.  App.  614. 

18.  Illinois. —  People  v.  Cook  County,  176 
111.  576,  52  N.  E.  334. 

Missouri. —  State  v.  St.  Louis  Public 
Schools,  134  Mo.  296,  35  S.  W.  617,  56  Am. 
St.  Rep.  503. 

Nciv  York. — ■  Baird  v.  Kings  County,  138 
N.  Y.  95,  33  N.  E.  827,  20  L.  R.  A.  81 ;  Peo- 
ple V.  Fulton  County,  53  Hun  254,  6  N.  Y. 
Suppl.  591;  Ex  p.  Jennings,  6  Cow.  518,  16 
Am.  Dec.  447;  Hull  v.  Oneida  Sup'rs,  19 
Johns.  259,  10  Am.  Dec.  223. 

Ohio. —  State  v.  Franklin  County,  1  Ohio 
Cir.  Ct.  194,  1  Ohio  Cir.  Dec.  106. 

Texas. — ■  J  ohnson  v.  Galveston,  1 1  Tex. 
Civ.  App.  409,  33  S.  W.  150. 

19.  State  V.  Barnes,  25  Fla.  298,  5  So.  722, 
23  Am.  St.  Rep.  516;  State  v.  Watertown,  9 
Wis.  254. 

20.  State  v.  Barnes,  25  Fla.  298,  5  So.  722, 
23  Am.  St.  Rep.  516;  Harwood  v.  Quinby,  44 
Iowa  385. 

21.  Alabama. —  Minchener  v.  Carroll,  135 
Ala.  409,  33  So.  168. 

[II,  C,  2,  a,  (III)] 


Arizona. —  Territory  v.  Yavapai  County, 
(1900)  84  Pac.  519.' 

Arka^nsas. — ■  Chicot  County  v.  Kruse,  47 
Ark.  80,  14  S.  W.  469;  Maddox  v.  Neal,  45 
Ark.  121,  55  Am.  Rep.  540. 

California. —  Maxwell  v.  San  Francisco,  139 
Cal.  229,  72  Pac.  996;  Williams  v.  Bagnelle, 
(1902)  70  Pac.  1058;  Inebriates'  Home  v. 
Rcis,  95  Cal.  142,  30  Pac.  205;  Priet  v.  Reis, 
93  Cal.  85,  28  Pac.  798;  Peck  v.  Los  Angeles 
County,  90  Cal.  384,  27  Pac.  301;  Davis  v. 
Porter,  06  Cal.  658,  6  Pac.  746;  Napa  v. 
Rainey,  59  Cal.  275;  Napa  Valley  R.  Co.  v. 
Napa  County,  30  Cal.  435. 

Colorado. —  People  r.  Butler,  24  Colo.  401, 
51  Pac.  510;  Collier,  etc.,  Co.  i*,.  Henderson, 
18  Colo.  259,  32  Pac.  417;  Daniels  v.  Miller, 
8  Colo.  542,  9  Pac.  18 ;  Stratton  v.  People,  18 
Colo.  App.  85,  70  Pac.  157 ;  Montrose  v.  End- 
ner,  18  Colo.  App.  65,  70  Pac.  152;  Bright  i\ 
Farmers',  etc..  Reservoir  Co.,  3  Colo.  App. 
170,  32  Pac.  433. 

Connecticut. —  Colley  v.  Webster,  59  Conn. 
361,  20  Atl.  334;  State  v.  New  Haven,  etc., 
R.  Co.,  45  Conn.  331;  Parrott  v.  Bridgeport, 

44  Conn.  180,  26  Am.  Rep.  439. 
Georgia.— Atlanta  v.  Wright,  119  Ga.  207, 

45  S.  E.  994. 

Illinois.— Csine  v.  Sullivan,  222  111.  56,  78 
N.  E.  37;  Yates  v.  People,  207  111.  316,  69 
N.  E.  775  ;  Yorktown  Highway  Com'rs  v. 
People,  66  111.  339;  People  v.  Cline,  63  111. 
394. 

Kansas. —  Davis  v.  Jewett,  69  Kan.  651,  77 
Pac.  704;  Caldwell  Bd.  of  Education  v. 
Spencer,  52  Kan.  574,  35  Pac.  221. 

Kentucky/. —  German  Security  Bank  r. 
Coulter,  112  Ky.  577,  66  S.  W.  425,  23  Ky. 
L.  Rep.  1888:  Louisville  City  Nat.  Bank  v. 
Coulter,  66  S.  W.  427,  23  Ky.  L.  Rep. 
1883. 

Louisiana. —  State  v.  Smith,  104  La.  464, 
29  So.  20;  Mossy  v.  Harris,  25  La.  Ann.  623; 
Vicksburg,  etc.,  R.  Co.  i\  Caddo  Parish,  Id 
La.  Ann.  587. 

Maine. —  Townes  v.  Nichols,  73  Me.  515. 

Mississippi. — Swann  v.  Work,  24  Miss.  439-; 
Attala  County  v.  Grant,  9  Sm.  &  M.  77,  47 
Am.  Dec.  102. 

Missouri. —  State  v.  Brown,  172  Mo.  374,  72 
S.  W.  640;  State  r.  Buhler,  90  Mo.  560,  3 
S.  W.  68. 

Nebraska.— State  v.  Whipple,  60  Nebr.  650, 
83  N.  W.  921;  State  v.  Ramsay,  8  Nebr.  286; 
State  V.  York  County  School  Dist.  No.  9,  8 
Nebr.  92. 

New    J  ersey.  —  Bacon    v,  Cumberland 
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regarded  as  imperative,  and  the  applicant  will  be  left  to  his  other  remedies.^^  So 
when  the  statnte  prescribing  the  duty  does  not  clearly  and  directly  create  it,  the 
writ  will  not  lie.^ 

e.  Necessity  That  Duty  Result  From  Office,  Trust  or  Station.  The  duties 
which  mandamus  will  enforce  must  be  such  as  result  from  an  office,  trust,  or  sta- 
tion,^'* such  a  p^'o^ision  frequently  being  embodied  in  statutes  by  which  the  nature 


Countj^,  69  N.  J.  L.  195,  54  Atl.  234;  Vree- 
land  V.  Jacobus,  26  N.  J.  L.  135. 

'Seio  York. —  Chase  v.  Saratoga  County,  33 
Barb.  603;  People  v.  Emigration  Com'rs,  22 
How.  Pr.  291. 

Oklahoma. —  Territory  v  Crum,  13  Okl.  9, 
73  Pac.  297. 

Oregon. —  State  v.  Malheur  County,  (1905) 
81  Pac.  368;  Morrow  County  v.  Hendryx,  14 
Oreg.  397,  12  Pac.  806. 

Pennsylvania. —  Com.  v.  McCandless,  129 
Pa.  St.  492,  8  Atl.  159;  Com.  v.  Loomis.  128 
Pa.  St.  174,  18  Atl.  335;  Erie  County  v.  Com., 
127  Pa.  St.  197,  17  Atl.  905;  Allegheny  City 
V.  Kennedy,  14  Pa.  Co.  Ct.  152;  Office  Speci- 
alty Mfg.  Co.  V.  Monroe  County,  3  North. 
Co."  Rep.  224. 

Rhode  Island.— Sweet  v.  Conley,  20  R.  I. 
381,  39  Atl.  326. 

South  Carolina. —  State  v.  Burnside,  33 
S.  C.  276.  11  S.  E.  787;  State  v.  Knight, 

31  S.  C.  81,  9  S.  E.  092;  State  v.  Hagood, 
30  S.  C.  519,  9  S.  E.  686,  3  L.  R.  A.  841; 
State  V.  Appleby,  25  S.  C.  100;  Ex  p.  Barn- 
well, 8  S.  C.  264. 

Tennessee. —  State  v.  Wilbur,  101  Tenn. 
211,  47  S.  W.  411. 

Texas. —  English,  etc..  Mortg.,  etc.,  Co.  v. 
Hardy,  93  Tex.  289,  55  S.  W.  169;  Tabor 
V.  General  Land  Office  Commissioner,  29  Tex. 
508;  Durrett  v.  Crosby,  28  Tex.  687;  Puckett 
v.  White,  22  Tex.  559;  Marshall  v.  Clark,  22 
Tex.  23;  Nocona  Bank  V.  March,  (Civ.  App. 
1899)  51  S.  W.  266. 

Virginia. —  Milliner  v.  Harrison,  32  Gratt. 
482;  Page  v.  Clopton,  30  Gratt.  415. 

Wisconsin. —  State  v.  Sauk  Co.,  62  Wis. 
376,  22  N.  W.  572;  State  v.  Manitowoc,  52 
Wis.  423,  9  N.  W.  607;  State  v.  Hastings, 
10  Wis.  518;  State  v.  Washington,  2  Pinn. 
652,  2  Chandl.  247. 

United  States. —  Missouri  v.  Murphy,  170 
U.  S.  78,  18  S.  Ct.  505,  42  L.  ed.  955; 
U.  S.  V.  Union  Pacific  R.  Co.,  160  U.  S.  1, 
16  S.  Ct.  190,  40  L.  ed.  319;  U.  S.  v.  Lamont, 
155  U.  S.  303.  15  S.  Ct.  97,  39  L.  ed.  160; 
U.  S.  V.  Blaine,  139  U.  S.  306,  11  S.  Ct. 
607,  35  L.  ed.  183;  U.  S.  v.  Windom,  137 
U.  S.  636,  11  S.  Ct.  197,  34  L.  ed.  811; 
Bayard  v.  U.  S.,  127  U.  S.  246,  8  S.  Ct.  1223, 

32  L.  ed.  116;  Ex  p.  Rowland,  104  U.  S.  604, 
26  L.  ed.  861;  U.  S.  v.  Macon  County  Ct., 
99  U.  S.  582,  25  L.  ed.  331;  Ex  p.  Cutting, 
94  U.  S.  14,  24  L.  ed.  49;  Supervisors  v. 
V.  S.,  18  Wall.  71,  21  L.  ed.  771;  Knox 
County  V.  Aspinwall,  24  How.  376,  16  L.  ed. 
735;  Reeside  v.  Walker,  11  How.  272,  13 
L.  ed.  693. 

England.— Rex  v.  Greame,  2  A.  &  E.  615, 
29  E.  C.  L.  287  The  duty  to  be  performed 
must  be  clearly  established.  Residence  of 
aldermen  within  the  city  is  not  compelled  if 


not  clearly  necessary  to  the  performance  of 
their  duties.  Rex  v.  Portsmouth,  3  B.  &  C. 
152,  4  D.  &  R.  767,  10  E.  C.  L.  17.  A  duty 
conditional  on  the  approval  of  another  per- 
son or  body  will  not  be  directed  to  be  per- 
formed without  such  approval  being  shown. 
Rex  V.  St.  Luke,  1  B  &  S.  903,  8  Jur.  N.  S. 
308,  31  L.  J.  Q.  B.  50,  10  Wkly.  Rep.  293, 
101  E.  C.  L.  903. 

22.  California. —  Los  Angeles  v.  Hance,  130 
Cal.  278,  62  Pac.  484. 

Illinois. —  McGann  v.  People,  194  111.  526, 
62  N.  E.  941;  People  v.  Pleasant  Hill,  67 
HI.  App.  415. 

Louisiana. —  State  v.  St.  Charles  Parish 
Police  Jury,  29  La.  Ann.  146. 

Massachusetts. —  Fowler  v.  Brooks,  188 
Mass.  64,  74  N.  E.  291. 

New  Jersey. — Bacon  v.  Cumberland  County, 
69  K  J.  L.  195,  54  Atl.  234;  Elizabeth  v. 
Essex  County  Ct.  of  C.  PL,  49  N.  J.  L.  62G, 
9  Atl.  752. 

Xew  York. —  People  v.  Parmerter,  158  N.  Y. 
385,  53  N.  E.  40. 

0/fio.— State  v.  Smith,  71  Ohio  St.  13,  72 
N.  E.  300;  Karb  V.  State,  54  Ohio  St.  383, 
43  N.  E.  920. 

Pennsylvavia. —  Com.  v.  Fitler,  136  Pa.  St. 
129,  20  Atl.  424. 

Washington. —  State  v.  Byrne.  32  Wash. 
264,  73  Pac.  394;  Morris  v.  Williams,  23 
Wash.  459   63  Pac.  236. 

Wisconsin. —  State  v.  McCann,  107  Wis. 
348,  83  N.  W.  647. 

United  States. —  Weaver  v.  Ogden  City,  111 
Fed.  323. 

Canada. —  Ex  p.  Thomas,  10  N.  Brunsw. 
356;  Wilson  v.  Wainfleet,  10  Ont.  Pr.  147; 
Reg.  V.  Haldimand  County,  38  U.  C.  Q.  B. 
396 ;  In  re  Kinnear,  30  U.  C.  Q.  B.  398 ;  In  re 
Gibson,  20  U.  C.  Q.  B.  111. 

23.  California.— Wirc\\  v.  Phelan,  127  Cal. 
49,  59  Pac.  209;  People  v.  San  Francisco, 
20  Cal.  591. 

Illinois. —  People  v.  Hendee,  108  111.  App. 
591. 

Louisiana. — State  v.  St.  Martin  Parish 
Police  Jury,  33  La.  Ann.  1122. 

IVeio  Jersey. —  Shackelton  v.  Guttenberg,  39 
N.  J.  L.  660;  Cleveland  v.  Jersey  Citv  Bd. 
of  Finance,  etc.,  39  N".  J.  L.  629. 

New  York. —  People  v.  Knox,  45  N  Y.  App. 
Div.  537,  61  N.  Y.  Suppl.  472. 

Pennsylvania. —  In  re  Election,  3  Lane.  L. 
Rev.  225. 

South  Carolina. —  State  v.  Harper,  30  S.  C. 
586,  9  S.  E.  664;  State  v.  Whitesides  30 
S.  C.  579,  9  S.  E.  661,  ^  L.  R.  A.  777. 

Wisconsin. —  State  v.  Anderson,  100  Wis. 
523,  76  N.  W.  482,  42  L.  R.  A.  239. 

24.  Arizona. — Territory  v.  Mohave  County, 
2  Ariz.  248,  12  Pac.  730. 
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and  scope  of  mandamus  proceedings  are  prescribed  in  the  several  states.^^  Hence 
mandamus  will  not  lie  to  enforce  a  contract  as  such  ;  the  obligation  to  perform  it 
must  be  commanded  by  statute.  The  writ  only  lies  to  compel  the  discharge  of 
official  duties  expressly  imposed  by  law,  and  not  contract  duties  implied  from  the 
contract  relation,^^  especially  where  a  series  of  acts  is  necessary  involving  dis- 


ArJcansas. —  School  Dist.  No.  14.  v.  School 
Dist.  No.  4,  64  Ark.  483,  43  S.  W.  501. 

Colorado. —  People  v.  Arapahoe  County 
Dist.  Ct.,  18  Colo.  26,  31  Pac.  339. 

Connecticut. —  Ansonia  v.  Studlev,  67  Conn. 
170,  34  Atl.  1030;  Pond  v.  Parrott,  42  Conn. 
13. 

Delaware. —  Swift  v.  State,  7  Houst.  338, 
6  Atl.  856,  32  Atl.  143,  40  Am.  St.  Rep. 
127;  Richardson  v.  Swift,  7  Houst.  137,  30 
Atl.  781. 

Georgia. — ^  Holtzclaw  v.  Riley,  113  Ga.  1023, 
39  S.  E.  425. 

Indiana. —  Placard  v.  State^  148  Ind.  305, 
47  N.  E.  623. 

Iowa. — ■  State  v.  Napier,  7  Iowa  425. 

Kentucky. —  Traynor  v.  Beckham,  116  Ky. 
13,  74  S.  W.  1105*,  76  S.  W.  844,  25  Ky.  L. 
Rep.  283;  Young  v.  Beckham,  115  Ky.'246, 
72  S.  W.  1092,  1094,  24  Ky.  L.  Rep.  2135; 
Eurnish  v.  Satterwhite,  114  Ky.  905,  72  S.  W. 
309,  24  Ky.  L.  Rep.  1723;  Denny  v.  Bos- 
worth,  113  Ky.  785,  68  S.  W.  1078,  24  Ky.  L. 
Rep.  554. 

Louisiana. —  State  v.  St.  Bernard  Parish 
Police  Jury,  39  La.  Ann.  759,  2  So.  305. 

Maine. —  Arnold  v.  Kennebec  County,  93 
Me.  117,  44  Atl.  364. 

Maryland. —  Legg  v.  Annapolis,  42  Md.  203. 

'Nelraska. —  State  v.  Piper,  50  Nebr,  25, 
39,  40,  69  N.  W.  378,  1150,  383;  Laflin  v. 
State,  49  Nebr.  614,  68  N.  W.  1022. 

Ohio. — ■  Cincinnati  Volksblatt  Co.  v.  Hoff- 
meister,  62  Ohio  St.  189,  56  N.  E.  1033,  78 
Am.  St.  Rep.  707,  48  L.  R.  A.  732 ;  Fraternal 
Mystic  Circle  v.  State.  61  Ohio  St.  628,  48 
N.  E.  940,  76  Am.  St.  Rep.  446;  State  v. 
Carpenter,  51  Ohio  St.  83,  37  N.  E.  261,  46 
Am.  St.  Rep.  556;  Freon  v.  Carriage  Co., 
42  Ohio  St.  30,  51  Am.  Rep.  794. 

Oregon. —  Sears  v.  Kincaid^  33  Oreg.  215, 
53  Pac.  303 ;  Morrow  Co.  v.  Hendryz,  14  Oreg. 
397,  12  Pac.  806. 

Pennsylvania. —  Com.  v.  Walton,  3  Pa.  Dist. 
391  (holding  that  a  coroner  cannot  be  com- 
pelled by  mandamus  to  pay  to  the  adminis- 
trator moneys  found  on  the  person  of  dece- 
dent since  the  obligation  to  repay  is  not 
official,  but  personal)  ;  Hoover  v.  Reap,  10 
Kulp  59. 

Texas. —  State  v.  San  Antonio  R.  Co.,  10 
Tex.  Civ.  App.  12,  30  S.  W.  266. 

Wisconsin. —  State  v.  McArthur,  23  Wis. 
427. 

Wyoming. — ^Lobban  v.  State,  9  Wyo.  377, 
t)4  Pac.  82;  State  v.  Burdick,  3  Wyo.  588, 
28  Pac.  146. 

United  States. —  Chicago,  etc.,  R.  Co.  v. 
Crane,  113  U.  S.  424,  5  S.  Ct.  578,  28  L.  ed. 
1064. 

Individual  rights. —  Simple  common-law 
rights  between  individuals  will  not  be  en- 
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forced.  State  v.  Howard  County  Ct,,  39  Mo. 
375. 

25.  See  the  statutes  of  the  several  states. 

26.  California. —  Barber  v.  Mulford,  117 
Cal.  356,  49  Pac.  206,  holding  that  interest 
upon  school-district  warrants  cannot  be  re- 
covered. 

Colorado. — Farmers'  High  Line  Canal,  etc., 
Co.  V.  People,  8  Colo.  App.  240,  45  Pac.  543 
(holding  that  an  irrigation  contract  would 
not  be  construed)  ;  Bright  v.  Farmers'  High 
Line  Canal,  etc.,  Co.,  3  Colo.  App.  170,  32 
Pac.  433. 

Connecticut. —  Parrott  v.  Bridgeport,  44 
Conn.  180,  26  Am.  Rep.  439. 

Florida. — ■  Florida,  etc.,  R.  Co,  V.  Tavares, 
31  Fla,  482,  13  So.  103,  34  Am.  St.  Rep. 
30,  20  L.  R.  A.  419,  refusing  to  enforce  a  con- 
tract to  establish  a  railroad  station  at  a 
certain  place. 

Illinois. —  People  v.  Dulaney,  96  111.  503. 

Indiana. — ■  Indiana,  etc.,  R.  Co.  v.  Rinehart, 
14  Ind.  App.  588,  43  N.  E.  238. 

Kansas. —  State  v.  Republican  River  Bridge 
Co.,  20  Kan,  404,  holding  that  a  company 
maintaining  a  bridge  on  a  public  highway, 
under  a  public  act  aided  by  a  congressional 
land  grant,  cannot  be  compelled  by  man- 
damus on  the  part  of  the  state  to  keep  the 
bridge  in  repair. 

Louisiana. —  State  v.  Nicholls,  42  La.  Ann. 
209,  7  So.  738;  State  v.  New  Orleans,  etc., 
R.  Co.,  37  La.  Ann.  589. 

Missouri. —  State  V.  Howard  County  Ct., 
39  Mo.  375. 

Nebraska. —  State  v.  Mortensen,  69  Nebr. 
376,  95  N.  W.  831,  holding  that  ordinary 
municipal  contracts  would  not  be  enforced. 

New  York. — People  v.  Worth,  16  Misc.  664, 
37  N.  Y.  Suppl.  126;  People  v.  Kingston,  8 
N.  Y.  Wkly.  Dig.  82;  People  v.  Comptroller, 
20  Wend.  595.  See  Matter  of  Finnigan,  91 
Hun  176,  36  N.  Y.  Suppl.  331;  Utica  Water- 
Works  Co.  -y.  Utica,  31  Hun  426.  The  pay- 
ment of  money  will  not  be  enforced  by  man- 
damus when  there  is  another  adequate  remedy, 
as  in  the  case  of  a  salary.  People  v.  Thomp- 
son, 25  Barb.  73.  But  compare  People  v. 
French,  91  N.  Y.  265  [reversing  24  Hun 
263].  Nor  by  statute  which  gives  a  remedv. 
People  V.  Crennan,  141  N.  Y.  239,  36  N.  E. 
187  [affirming  26  N.  Y.  Suppl.  167].  But 
a  teacher  may  have  his  name  placed  on  the 
pay  rolls,  as  a  step  necessary  to  payment. 
Matter  of  Gleese,  50  N.  Y.  Super.  Ct.  473. 

Ohic.^  Mt.  Vernon  v.  State,  71  Ohio  St. 
428,  73  N.  E.  515,  104  Am.  St.  Rep.  783. 

Pennsylvania. —  Com.  v.  Wilkes-Barre  Gas 
Co.,  2  Kulp  499. 

South  Carolina. — ^Lynah  v.  St.  Paul's  Par- 
ish Poor  Com'rs,  2  McCord  170. 

Vermont. —  Bailey  v.  Oviatt,  46  Vt.  627, 
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cretion.2^  Mandamus  ma}^,  however,  issue  to  enforce  payment  of  municipal  obli- 
ffations.2^  And  the  writ  will  issue  in  a  proper  case  to  enforce  a  contract  between 
a  public  corporation  and  a  municipality,  and  to  compel  the  performance  of  public 
duties,^^  or  by  statute  provision  may  be  made  for  the  enforcement  of  public 
contracts.^ 

d.  Duty  Consisting  of  Continuous  Acts.  Wliile  it  has  been  stated  that  man- 
damus will  not  lie  to  compel  a  continuing  course  of  action,^^  there  are  frequent 
precedents  for  the  granting  of  writs  of  such  iiature,^^  and  the  weight  of  authority 
is  that  to  some  degree  at  least  the  order  may  require  a  continuous  action  or 
enforce  a  continuing  duty.^^ 

e.  Requisite  Act  op  Cooperation  of  Third  Person.  Mandamus  will  not  issue 
when  the  official  act  to  be  performed  depends  on  the  act,  approval,  or  cooperation 
of  a  third  person,  not  a  party .^^ 

3.  Creation  or  Imposition  of  New  Powers  or  Duties.  One  of  the  most  well- 
established  principles  governing  mandamus  is  th«-t  it  can  create  or  impose  no  powers,^^ 


holding  that  mandamus  will  not  issue  to 
compel  a  stenographer  hired  by  a  legislative 
committee  under  implied  power  to  furnish 
copies  of  evidence. 

\N iscotisin. —  South  Milwaukee  Bd.  of  Edu- 
cation V.  State,  100  ^Yis.  455,  76  X.  W.  351. 

England. —  Norris  v.  Irish  Land  Co.,  8  E.  & 
B.  512,  4  Jur.  N.  S.  235,  27  L.  J.  Q.  B.  115, 
6  Wklv.  Rep.  55,  92  E.  C.  L.  572;  Benson  v. 
Paull,^6  E.  &  B.  273,  2  Jur.  N.  S.  425,  25 
L.  J.  Q.  B.  274,  4  Wkly.  Rep.  493,  88  E.  C.  L. 
273. 

Canada.  —  Page  v.  Longueuil,  3  Rev.  de 
Jur.  360;  Elliott  v.  Les  Syndics,  etc.,  3 
Quebec  Q.  B.  535. 

27.  People  v.  Dulaney,  96  111.  503;  King- 
ston V.  Kingston,  etc.,  Electric  R.  Co.,  25 
Ont.  App.  402  [affirming  28  Ont.  3991.  See 
also  infra,  II,  C,  2,  d. 

28.  Ray  v.  Wilson,  29  Fla.  342,  10  So.  613, 
14  L.  R.  A.  773  (payment  of  county  war- 
rant) ;  Reg.  V.  York,  6  N.  Brunsw.  273 
(contract  for  public  work) .  See  infra, 
VI,  U. 

29.  Topeka  v.  Topeka  Water  Co.,  58  Kan. 
349,  49  Pac.  79.    See  also  infra,  VII,   . 

Where  the  contract  is  not  deemed  enforce- 
able specifically,  it  has  been  held  that  man- 
damus will  be  refused.  Kingston  v.  King- 
ston, etc.,  Electric  R.  Co.,  25  Ont.  App.  462 
[affirming  28  Ont.  399]. 

30.  State  v.  New  Orleans,  etc.,  R.  Co.,  44 
La.  Ann.  1026,  11  So.  709;  State  v.  New 
Orleans,  etc.,  R.  Co.,  42  La.  Ann.  550,  7  So. 
606,  holding  Acts  (1888),  No.  133,  for  the 
enforcement  of  certain  improvement  contracts 
by  corporations  with  municipalities,  valid. 
See,  generally,  infra,  VI,  N,  4. 

31.  State  V.  Associated  Press,  159  Mo. 
410,  60  S.  W.  91,  81  Am.  St.  Rep.  308,  51 
L.  R.  A.  151  (holding  that  mandamus  can- 
not be  granted  to  compel  respondent  to  enter 
into  a  contract  with  relator  to  furnish  news 
reports  during  a  considerable  lengtli  of 
time,  since  mandamus  will  not  be  granted  to 
enter  into  a  contract  which  would  require 
the  exercise  of  experience  and  discretion 
over  a  long  period,  the  courts  being  unable 
to  enforce  performance)  ;  People  v.  Inter- 
urban  St.  R.  Co.,  177  N.  Y.  296,  69  N.  E. 


596  (compelling  issuance  of  transfers)  ;  State 
■V.  Brewer,  39  Wash.  65,  80  Pac.  1001,  109 
Am.  St.  Rep.  858  (to  compel  a  sheriff  and 
city  marshal  to  enforce  the  laws  and  pros- 
ecute violations ) .  See  also  Kingston  V. 
Kingston,  etc.,  Electric  R.  Co.,  25  Ont.  App. 
462. 

32.  Florida. —  State  v.  Jacksonville  Ter- 
minal Co.,  41  Fla.  377,  27  So.  225;  State  v. 
Pensacola,  etc.,  R.  Co.,  27  Fla.  403,  9  So.  89. 

Illinois. —  Rogers  Park  Water  Co.  V. 
Fergus,  178  111.  571,  53  N.  E.  363,  where 
a  corporation  M'as  compelled  to  furnish  water 
at  reduced  rates. 

Massachusetts. —  Atty.-Gen.  v.  Boston,  123 
Mass.  460,  where  a  city  was  compelled  to 
continue  to  collect  ferry  tolls. 

New  York. —  People  v.  Voorhis,  186  N.  Y. 
263,  78  N.  E.  1001  (where  the  writ  was 
granted  to  compel  election  officers  to  per- 
form continuous  duties  extending  until  elec- 
tion day)  ;  People  v.  New  York,  etc.,  R.  Co., 
28  Hun  543  (where  a  railroad  was  compelled 
to  exercise  its  duties  as  a  carrier). 

West  Virginia. —  Mason  v.  Ohio  River  R. 
Co.,  51  W.  Va.  183,  41  S.  E.  418,  where  rail- 
road was  ordered  to  maintain  crossing. 

See  also  infra,  VII,  A,  9. 

33.  Goodell  v.  Woodbury,  71  N.  H.  378, 
52  Atl.  855,  holding  on  mandamus  to  the 
chief  of  police  of  a  city  to  compel  him  to 
prosecute  certain  persons  for  violating  Pub. 
St.  c.  112,  relative  to  the  sale  of  liquor,  a 
contention  that  mandamus  is  not  a  proper 
remedy,  in  that  the  petition  calls  for  a  con- 
tinuous course  of  action,  is  of  no  merit. 

34.  State  v.  Atlantic  Coast  Line  R.  Co., 
48  Fla.  114,  37  So.  652. 

35.  State  v.  Cavanac,  30  La.  Ann.  237; 
Ball  v.  Lappius,  3  Oreg.  55. 

36.  Florida. — State  v.  Jacksonville,  22  Fla. 
21. 

Kansas. —  Sharpless  v.  Buckles,  65  Kan. 
838,  70  Pac.  886. 

Kentucky. — Lowe  v.  Phelps,  14  Bush  642. 

Nebraska. —  State  v.  Royse,  3  Nebr. 
(Unoff.)  269,  97  N.  W.  473,  3  Nebr.  (Unoff.) 
262,  91  N.  W.  559. 

United  States. —  Missouri  v.  Murphy,  170 
U.  S.  78,  18  S.  Ct.  505,  42  L.  ed.  955;  U.  S. 
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riglits,^^  or  duties,^^  however,  and  may  be  employed  only  to  enforce  such  duties 
as  already  exist.^^  It  follows  that  mandamus  will  not  issue  to  command  an  offi- 
cer to  do  that  which  he  could  not  lawfully  do  without  such  mandate,^*^  or  to  com- 
pel him  to  act  under  a  void  or  inoperative  statute,  or  to  perform  an  act  whicli 
he  has  no  legal  authority  to  perform/^  or  which  is  forbidden  or  not  authorized  by 
the  law  of  the  state.^'^ 

4.  Effect  OF  Impossibility  OF  Performance  —  a.  In  General.  When  the  duty 
belongs  to  some  other  officer,  or  for  any  reason  defendant  has  no  power  to  act,'*^ 
or  where  the  duty  whose  performance  is  sought  to  be  compelled  is  inipossible  of 


t'.  Blaine,  139  U.  S.  306,  11  S.  Ct.  COT,  35 
L.  ed.  183;  Brownsville  Taxing  Dist.  i. 
Loagiie,  129  U.  S.  493,  9  S.  Ct.  327,  32  L.  ed. 
780;  U.  S.  V.  Clark  County  Ct.,  95  U.  S. 
769,  24  L.  ed.  545. 

37.  Ex  p.  Hays,  26  Ark.  510;  Fitcli  ^7.  Mc- 
Diarniid,  26  Ark.  482;  People  v.  Olds,  3  Cal. 
107,  58  Am.  Dec.  398;  People  v.  Land  Office 
Com'rs,  149  N.  Y.  26,  43  N.  E.  418  [revers- 
ing 90  Hun  525,  36  N.  Y.  Suppl.  29]  ;  Mii- 
ster  r.  Spartanburg,  68  S.  C.  243,  47  S.  E. 
141. 

38.  AZaftawa.— State  v.  Wilson,  123  Ala. 
•259,  26  So.  482,  45  L.  R.  A.  772. 

Ari«owa.— Territory  v.  Yavapai  County, 
(1906)  84  Pac.  519 

Kansas. — •  Sharpless  v.  Buckles,  65  Kan. 
838,  70  Pac.  886. 

Kentucky. —  Lowe  v.  Phelps,  14  Busli  642. 

Pennsylvania. —  Davis  v.  Patterson,  12  Pa. 
Super.  Ct.  479;  Hoover  v.  Reap,  10  Kulp  59. 

United  States. —  Supervisors  v.  U.  S.,  18 
IValL  71,  21  L.  ed.  771. 

39.  Sapp  V.  De  Lacy,  (Ga.  1907)  56  S.  E. 
754;  Ex  p.  Rowland,  104  U.  S.  604,  26  L.  ed. 
861;  York,  etc.,  R.  Co.  v.  Milner,  15  L.  J. 
Q.  B.  379. 

40.  Alalama. —  Cook  v.  Candee,  52  Ala. 
109;  State  v.  Judge  Macon  Orphans'  Ct.,  15 
Ala.  740. 

Arkansas. —  Graham  v.  Parham,  32  Ark. 
67  C. 

Colorado. —  Gruner  V.  Moore,  6  Colo.  526. 

Kansas. —  Rosenthal  v.  State  Bd.  of  Can- 
vassers, 50  Kan.  129,  32  Pac.  129,  19  L.  R. 
A.  157. 

Louisiana. — State  v.  Judge  Second  Judicial 
Dist.  Ct.,  13  La.  Ann.  89. 

Minnesota. —  Clark  v.  Buchanan,  2  Minn. 
346. 

NciD  J ersey. —  Ocean  County  v.  Vanarsdale, 
42  N.  J.  L.  530;  Roll  Perrine,  34  N.  J.  L. 
254. 

rennsylvania. —  See  Jackson  v.  Pittsburgh, 
8  Pa.  Dist.  150. 

Texas.—- V>oozQv  v.  Terrell,  96  Tex.  035, 
75  S.  W.  482. 

Vermont. —  Page  v.  McClure,  (1906)  64 
Atl.  451. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  41. 

41.  People  V.  San  Diego,  85  Cal.  369,  24 
Pac.  727 ;  State  v.  Jumel,  32  La.  Ann.  60 ; 
State  V.  Comptroller  Gen.,  4  S.  C.  185;  State 
t\  Tappan,  29  Wis.  604,  9  Am.  Rep.  622. 

42.  Browne  v.  State,  (Ala.  1906)  41  So. 
407. 

43.  People  v.  San  Francisco,  28  Cal.  429; 
McCoy  V.  State,  2  Marv.  (Del.)  543,  36  Atl. 
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81;  People  v.  Cook  County,  176  111.  576,  52 
N.  E.  334. 

44.  Chicot  County  v.  Kruse,  47  Ark.  80,  14 
S.  W.  469;  People  v.  Ilallett,  1  Coio.  352; 
Morgan  v.  Pickard,  86  Tenn.  208,  9  S.  W. 
690;  Thomson  v.  Baker,  90  Tex.  163,  38 
S.  W.  21;  Horton  f.  Pace,  9  Tex.  81;  Wat- 
kins  V.  Huff,  (Tex.  Civ.  App.  1901)  63  S.  W. 
922. 

45.  California. —  Angus  v.  Browning,  130 
Cal.  502,  62  Pac.  827;  San  Diego  Bd.  ot 
Education  v.  San  Diego,  128  Cal.  369,  60  Pac. 
976;  Davis  v.  Sacramento,  82  Cal.  562,  22 
Pac.  1118;  Bates  v.  Gerber,  82  Cal.  550,  22 
Pac.  1115;  Haumeister  v.  Porter,  (1887) 
16  Pac.  187;  Bates  v.  Porter,  74  Cal.  224,  15 
Pac.  732;  Davis  v.  Porter,  66  Cal.  658,  6 
Pac.  746;  Napa  v.  Rainey,  59  Cal.  275;  Hew- 
ell  V.  Lane,  53  Cal.  213;  Dubordieu  v.  Butler, 

49  Cal.  512;  People  v.  San  Francisco,  27 
Cal.  655. 

Florida. — •  State  v.  Madison  County  Elec- 
tion Inspectors,  Precinct  No.  4,  17  Fla.  26; 
Columbia  County  v.  King,  13  Fla.  451. 

Georgia. —  Giliiam  v.  Green,  122  Ga.  322, 

50  S.  E.  137;  Jennings  v.  Rudd,  40  Ga.  49. 
Idaho. —  Payne   v.   State   Bd.  of  Wagon- 
Road  Com'rs,  4  Ida.  384,  39  Pac.  54S. 

Illinois. —  People  V.  Hyde  Park,  117  111. 
462,  6  N.  E.  33;  People  v.  Chicago,  51  111. 
58;  People  v.  Oiicago,  51  111.  17,  2  Am.  Rep. 
278;  Civil  Service  Commission  v.  Kenyon,  86 
111.  App.  547 ;  North  Henderson  Highway 
Com'rs  V.  People,  2  111.  App.  24. 

Indiana. —  State  v.  Knox  County,  101  Ind. 
393. 

loiva. —  State  v.  Napier,  7  Iowa  425. 

Kansas. —  Sharpless  v.  Buckles,  65  Kan.,, 
838,  70  Pac.  886;  State  v.  Anderson  County, 
28  Kan.  67. 

Louisiana. —  State  v.  New  Orleans,  36  La. 
Ann.  726;  State  v.  Judges  Orleans  Parish 
Civ.  Dist.  Ct.,  34  La.  Ann.  1114;  State  v. 
New  Orleans,  23  La.  Ann.  358. 

Maine. — •  Rose  v.  Knox  County,  50  Me.  243. 

Maryland. —  Wells  v.  Hyattsville  Com'rs, 
77  Md.  125,  26  Atl.  357,  20  L.  R.  A.  89. 

Massachusetts. — Gloucester  v.  Essex 
County,  44  Mass.  375. 

Michigan. — Cliipman  v.  Wayne  Countv,  127 
Mich.  490,  86  N.  W.  1024;  Aitcheson  v.  Hueb- 
ner,  90  Mich.  643,  51  N.  W.  634;  Murphy 
V.  Ileeder  Tom^i  Treasurer,  56  Mich.  505,  23 
N.  W.  197 ;  People  v.  Presque  Isle  County, 
36  Mich.  377;  People  v.  Auditor-Gen.,  36 
Mich.  271. 

Mississippi. —  Ross  V\  Lane,  3  Sm.  &  M. 
095. 
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performance,  or  defendant  has  no  power  to  perforin  it,  the  writ  will  not  issue. 


Missouri. —  State  V.  Mantz,  62  Mo.  258; 
State  V.  Bates  County,  57  Mo.  70. 

Xchraska. —  State  v.  Cass  County,  69  Xebr. 
100,  95  N.  W.  6;  State  v.  Russell,  34  Xebr. 
116,  51  X.  W.  405,  33  Am.  St.  Rep.  625, 
15  L.  R.  A.  740;  State  v.  Scott,  15  Xebr. 
147,  17  X.  W.  263;  Lancaster  County  v. 
State,  13  Xebr.  523,  14  X.  W.  517. 

New  Jersey. — Free  Public  Library  r.  Board 
of  Finance,  53  X.  J.  L.  62,  20  Atl.  755; 
Board  of  Education  v.  Union,  52  N.  J.  L.  69, 
18  Atl.  571;  Camden  Bd.  of  Health  v.  Cam- 
den County,  50  X.  J.  L.  396,  13  Atl.  173; 
Baver  v.  Hoboken.  40  X.  J.  L.  152;  Mingo 
Jack  Case,  10  X.  J.  L.  J.  114. 

New  York. —  People  v.  Hempstead  School 
Dist.  Xo.  25,  126  X.  Y.  528,  27  X.  E.  968 
[affirming  12  X.  Y.  Suppl.  165]  ;  Xevv  York 
Dental  Soc.  v.  Jacobs,  103  X.  Y.  App.  Div. 
8(i,  92  X.  Y.  Suppl.  590;  In  re  Stebbins,  41 
X.  Y.  App.  Div.  269,  58  X.  Y.  Suppl.  468; 
People  V.  Reardon,  49  Hun  425,  3  X.  Y. 
Suppl.  560;  In  re  Xicoll,  44  Hun  340;  Peo- 
ple L\  Busti,  32  Misc.  123,  66  X.  Y.  Suppl. 
199;  People  r.  York,  27  Misc.  658,  59  X.  Y. 
Suppl.  418;  Matter  of  Popoff,  10  Misc.  272, 
31  X.  Y.  Suppl.  2;  People  v.  Cortlandt,  61 
X.  Y.  Suppl.  727;  People  v.  Xew  York,  10 
W  end.  393. 

Ohio. —  Putnam  County  v.  Allen  County, 
1  Ohio  St.  322;  State  v.  Brewster,  9  Ohio 
Dec.  (Reprint)  357,  12  Cine.  L.  Bui.  223; 
State  V.  Hamilton  County,  7  Ohio  Dec.  (Re- 
print)   357,  2  Ciuc.  L.  Bui.  150. 

Oklahoma. —  Huddleston  v.  Xobie  County, 
8  Okla.  614,  58  Pac.  749. 

Pennsylvania. —  Com.  v.  Dickinson.  S3  Pa. 
St.  458;  Uniontown  v.  Com.,  34  Pa.  St. 
293. 

Rhode  Island. —  Portland  Stone  Ware  Co, 
V.  Taylor,  17  R.  I.  33,  19  Atl.  1086. 

South  Carolina. —  Same  r.  Harper,  30  S.  C. 
586,  9  S.  E.  664;  State  v.  Whitesides,  30 
S.  C.  579,  9  S.  E.  661,  3  L.  R.  A.  777. 

Tennessee. —  State  v.  Sneed,  9  Baxt.  472. 

Virginia. —  Richmond  v.  Epps,  98  Va.  233, 
35  S.  E.  723. 

Washington. —  State  v.  Ross,  39  Wash.  399, 
81  Pac.  865;  Elder  v.  Territory,  3  Wash. 
Terr.  438,  19  Pac.  29. 

West  Virginia. —  Dempsey  v.  Hardee  Dist. 
Bd.  of  Education,  40  W.  Va.  99,  20  S.  E.  811, 

Wisconsin. — State  v.  Hunter,  111  Wis.  582, 
87  X,  W.  485;  State  v.  Manitowoc  County, 
48  Wis.  112,  4  X.  W.  121;  State  v.  Beloit, 
20  Wis.  79. 

United  States. —  Missouri  v.  Murphy,  170 
U.  S.  78,  18  S.  Ct.  505,  42  L.  ed.  955; 
Brownsville  Taxing  Dist.  v.  Loague,  129  U.  S. 
493,  9  S.  Ct.  327,  32  L.  ed.  780;  U.  S.  v. 
Macon  County,  99  U.  S.  582,  25  L.  ed.  331; 
Cleveland  v.  U.  S.,  Ill  Fed.  341,  49  C.  C.  A, 
383 ;  U,  S.  V.  Xew  Orleans  Bd.  of  Liquida- 
tion, 74  Fed.  489,  20  C.  C,  A.  622;  Grand 
County  V.  King,  67  Fed.  202,  14  C.  C.  A.  421; 
U.  S.  V.  Bd.  of  Liquidation,  60  Fed.  387,  9 
C.  C.  A,  37;  Deere  v.  Rio  Grande  County, 
33  Fed.  823;  U.  S.  v.  Xew  Orleans,  27  Fed. 


Gas.  Xo.  15,871,  2  Woods  230  [reversed  on 
other  grounds  in  98  U.  S.  381,  25  L.  ed. 
225]. 

Canada. —  Ex  Xew  Brunswick  R.  Co., 
15  X.  Brunsw.  78. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  41. 

46.  A  labama. —  Old  Dominion  Tel.  Co.  v. 
Powers,  140  Ala.  220,  37  So.  195;  Ex  p. 
Shaudies,  66  Ala.  134  (sheriff  not  compelled 
to  deliver  prisoner  who  has  surrendered  to 
the  county)  ;  State  v.  Dunn,  Minor  46,  12 
Am.  Dec,  25. 

Arkansas. —  Lamar  r,  Wilkins,  28  Ark,  34; 
Ackerman  v.  Desha  County,  27  Ark.  457,  tax 
pursuant  to  destroyed  records  not  compelled, 

California. —  De  la  Beckwith  r,  Colusa 
County  Super,  Ct.,  146  Cal.  496,  80  Pac. 
717;  McClatchy  v.  Matthews,  135  Cal,  274, 
67  Pac.  134  (production  of  record  not  in 
defendant's  custody  denied)  ;  Wiedwald  v. 
Dodson,  95  Cal.  450,  30  Pac.  580. 

Colorado. —  Colorado,  etc..  Iron  Co.  v.  State 
Bd.  of  Land  Com'rs,  14  Colo.  App.  84,  60 
Pac.  367 ;  Xorthampton  First  Xat.  Bank  v. 
Arthur,  12  Colo.  App.  90,  54  Pac.  1107. 

Connecticut. —  State  v.  Towers,  71  Conn. 
657,  42  Atl.  1083. 

Florida. —  State  v.  Internal  Imp.  Fund,  20 
Fla.  402,  conveyance  of  land  already  conveyed 
to  another  not  compelled. 

Georgia. —  Stacy  v.  Hammond,  96  Ga.  125, 
23  S.  E.  77. 

Illinois. —  People  r.  Cook  County,  176  III. 
576,  52  X^  E.  334;  People  v.  Chicago,  106 
111.  App.  72. 

Missouri. —  State  v.  Lubke,  15  Mo.  App. 
132,  court  having  lost  jurisdiction  by  appeal 
not  compelled  to  act. 

Neiv  Jersey. —  Gouldey  v.  Atlantic  City,  63 
X.  J.  L.  537,  42  Atl.  852. 

New  Yorfc.— People  v.  Hayt,  66  X.  Y.  606 
[reversing  7  Hun  39]  ;  In  re  Xicoll,  44  Hun 
340,  8  X.  Y.  St.  819  (holding  that  where 
on  an  application  to  compel  a  board  of  edu- 
cation to  receive  children  into  the  public 
schools,  it  appeared  that  defendants  could 
not  receive  them  for  want  of  room,  that  the 
court  would  not  determine  as  to  the  pro- 
priety of  teaching  higher  branches,  rotation 
among  pupils  or  quota  of  pupils  in  each 
of  the  school  buildings)  ;  Colonial  L.  Assur. 
Co.  V.  Xew  York  County,  24  Barb.  166,  4  Abb. 
Pr.  84,  13  How.  Pr.  305;  People  v.  West- 
chester, 15  Barb.  607 ;  People  r.  Greene 
County,  12  Barb.  217;  People  v.  Ft.  Edward 
Plank'  Road  Co.,  11  How.  Pr.  89.  Where 
bank  funds  were  turned  over  to  receivers  ap 
pointed  in  a  suit  by  the  attorney-general, 
mandamus  to  pay  them  to  receivers  in  an- 
other suit  was  refused.  Matter  of  Murray 
Hill  Bank,  9  X.  Y.  App.  Div.  554,  41  X.  Y. 
Suppl.  920. 

Pennsylvania. —  Curran  V.  W'hite,  22  Pa. 
Co.  Ct  201. 

South  Carolina. —  State  v.  Lehre,  7  Rich. 
234. 

Virginia. —  Mitchell  v.  Witt,  98  Va.  459, 
36  S.  E.  528. 
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Although  in  some  cases  it  has  been  allowed  where  the  impossibility  resulted  from 
respondent's  wrongful  act.^"^ 

b.  Want  of  Funds.  A  public  body  will  not  be  required  to  do  an  act  when  it 
is  impossible  through  a  want  of  funds  and  inability  to  raise  them  and  the  same 
rule  applies  to  a  public  officer.^^ 

5.  Effect  of  Performance  or  Willingness  to  Perform.  If  the  duty  sought 
to  be  enforced  has  been  already  done,  oris  being  perforuied,^^  or  if  the  respondent 
admits  his  willingness  to  perform  it,^^  mandamus  will  be  refused.  A  partial, 
imperfect,  or  illegal  performance  will  not  bar  the  writ.^^ 

D.  Existence  of  Other  Adequate  Remedy  ^ — l.  General  Rule.^^  Man- 
damus will  lie  to  prevent  a  failure  of  justice,  upon  reasons  of  public  policy, 
to  preserve  peace,  order,  and  good  government,  correct  official  inaction,  and 
enforce  official  function,  but  only  in  cases  of  last  necessity  where  the  usual 
forms  of  procedure  are  powerless  to  afford  relief  ;  where  there  is  no  other 
clear,  adequate,  efficient  and  speedy  remedy.^*    So  in  the  absence  of  a  statutory 


'Went  Virginia. — State  v.  Wyoming  County 
Ct.,  47  W.  Va.  G72,  35  S.  E.  959. 

Wisconsin. —  State  v.  Beloit,  21  Wis.  280, 
91  Am.  Dec.  474. 

England. —  Reg.  v.  London,  etc.,  R.  Co., 
6  R.  &  Can.  Cas.  634. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  41. 

47.  State  v.  Philips,  96  Mo.  570,  10  S.  W. 
182  (holding  that  the  transfer  of  a  cause 
from  the  court  of  appeals  to  the  supreme 
court  might  be  compelled  after  the  expiration 
of  the  term,  although  the  court  could  not 
then  transfer  the  cause  of  its  own  motion)  ; 
People  V.  Treanor,  15  N.  Y.  App.  Div.  508,  44 
N.  Y.  Suppl.  528.  But  see  Rice  v.  Walker, 
44  Iowa  458. 

48.  White  County  v.  People,  222  111.  9,  78 
K  E.  13;  Ohio,  etc.,  R.  Co.  v.  People,  120 
111.  200,  11  N.  E.  347;  Benton  Harbor 
St.  Joseph,  etc.,  St.  R.  Co.,  102  Mich.  386, 
60  N.  W.  758,  47  Am.  St.  Rep.  553,  26  L.  R. 
A.  245;  Re  Bristol,  etc.,  R.  Co.,  3  Q.  B.  D. 
10,  47  L.  J.  Q.  B.  48,  37  L.  T.  Rep.  N.  S. 
527,  26  Wkly.  Rep.  236.  But  see  Savannah, 
etc.,  Canal  Co.  v.  Shuman,  91  Ga.  400,  17 
S.  E.  937,  44  Am.  St.  Rep.  43,  holding  that 
while  want  of  funds  by  a  canal  company  may 
be  a  reason  for  not  inflicting  punishment  for 
disobedience  to  the  writ,  it  is  no  reason  for 
not  granting  it,  where  its  charter  requires  it 
to  do  the  act,  as  to  keep  its  canal  navigable. 
See,  generally,  infra,  VI,  0,  1 ;  VII,  A,  9,  c. 

49.  Com.  V.  Griest,  8  Pa.  Dist.  468,  22  Pa. 
Co.  Ct.  482.    See  also  infra,  VI,  O,  1. 

50.  Idaho. —  Chemung  Min.  Co.  v.  Morgan, 
11  Ida.  232,  81  Pac.  384. 

loioa. —  Mystic  Milling  Co.  v.  Chicago,  etc., 
R.  Co.,  (1906)  107  N.  W.  943. 

Michigan.: — Hartwig  v.  Manistee,  134  Mich. 
615,  96  N.  W.  1067. 

Missouri.— State  v.  Smith,  (1891)  15  S.  W. 
614;  State  v.  Schofield,  41  Mo.  38. 

New  York. —  People  v.  Chapin,  104  N.  Y. 
96,  10  N.  E.  141;  Matter  of  Grady,  15  N.  Y. 
App.  Div.  504,  44  N.  Y.  Suppl.  578;  People  v. 
Hopey,  50  How.  Pr.  380. 

North  Carolina. —  Neuse  River  Nav.  Co.  v. 
Newbern,  52  N.  C.  275. 

Pennsylvania. —  Bedford  Borough  School 
Directors  v.  Anderson,  45  Pa.  St.  388;  In  re 
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34th  Ward,  11  Pa.  Dist.  135,  26  Pa.  Co.  Ct. 
593 ;  Hanover  Borough  v.  York  Com'rs,  1 
York  Leg.  Rec.  25. 

South  Carolina. —  State  v.  Port  Royal  R. 
Co.,  31  S.  C.  609,  10  S.  E.  1104. 

Virginia. —  Jones  v.  Stafford  Justices,  1 
Leigh  584. 

United  States.— V.  S.  v.  Kendall,  26  Fed. 
Cas.  No.  15,518,  5  Cranch  C.  C.  385. 

51.  People  V.  Dulaney,  96  111.  503;  State 
V.  Sunset,  etc..  Tel.  Co.,  30  Wash.  676,  71 
Pac.  198.  And  see  In  re  White  River  Bank, 
23  Vt.  478. 

52.  California. —  Wood  v.  Strother,  76  Cal. 
545,  18  Pac.  766,  9  Am.  St.  Rep.  249. 

Kentucky. —  Batman  v.  Megowan,  1  Mete. 
533. 

Missouri. —  State  v.  Guinotte,  113  Mo.  App. 
399,  86  S.  W.  884. 

Nelraska. —  State  v.  Howe,  28  Nebr.  618, 
44  N.  W.  874. 

Wisconsin. —  State  v.  Richter,  37  Wis.  275. 

Mere  colorable  action  is  no  bar  to  the  issu- 
ance of  the  writ.  State  v.  Bare,  (W.  Va. 
1906)  56  S.  E.  390. 

A  mandamus  nisi  may  be  granted  where 
it  appears  defendant  has  taken  some  steps  to 
perform.  In  re  Toronto,  23  U.  C.  Q.  B. 
203. 

53.  Right  to  bring  statutory  action  of 
mandamus  as  defeating  right  to  prerogative 
writ  see  infra,  IX,  A,  1, 

54.  Alahama. —  Scarbrough  v.  Watson,  140 
Ala.  349,  37  So.  281 ;  Ecc  p.  Campbell,  130  Ala. 
171,  30  So.  385;  Bickley  v.  Bickley,  129 
Ala.  403,  29  So.  854;  Ecc  p.  WoodruflF,  123 
Ala.  99,  26  So.  509;  Ew  p.  Due,  116  Ala.  491, 
23  So.  2;  Wilson  v.  Duncan,  114  Ala.  659,  21 
So.  1017;  State  v.  Hamil,  97  Ala.  107,  11  So. 
892;  Reynolds  v.  Crook,  95  Ala.  570,  11  So. 
412;  Sessions  v.  Boykin,  78  Ala.  328;  Ex  p. 
South,  etc.,  Alabama  R.  Co.,  65  Ala.  599; 
State  V.  Brewer,  61  Ala.  318;  Murphy  v. 
State,  59  Ala.  639;  Speed  v.  Cocke,  57  Ala. 
209;  Eoe  p.  Clements,  50  Ala.  459;  Ex  p. 
Candee,  48  Ala.  386;  Arrington  v.  Van 
Houton,  44  Ala.  284;  Tarver  v.  Tallapoosa 
County,  17  Ala.  527;  State  v.  Judge  Macon 
Orphans'  Ct.,  15  Ala.  740;  State  V.  Dunn, 
Minor  46,  12  Am.  Dec.  25. 
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provision  to  the  contrary  it  is  a  thoroughly  well-estabhshed  rule  that  in  cases 


Arkansas. —  Basham  v.  Carroll,  44  Ark. 
284;  Fitch  V.  McDiarmid,  26  Ark.  482;  Ex  p. 
Wiliiamson,  8  Ark.  424;  Goings  v.  Mills,  1 
Ark.  II. 

California. —  Williams  v.  Bagnelle,  (1902) 
70  Pac.  1058,  71  Pac.  445,  138  Cal.  699,  72 
Pac.  408;  K'ings  County  v.  Johnson,  104  Cal. 
198,  37  Pac.  870;  Eby  v.  Red  Bank  School 
Dist.,  87  Cal.  166,  25  Pac.  240;  People  v. 
McLane,  62  Cal.  616;  Babcock  v.  Goodrich, 
47  Cal.  488;  Kimball  i".  Union  Water  Co., 
44  Cal.  173,  13  Am.  Rep.  157;  Crandall  v. 
Amador  County,  20  Cal.  72;  Goodwin  v. 
Glazer,  10  Cal.  333;  Fremont  v.  Crippen,  10 
Cal.  211,  70  Am.  Dec.  711;  Draper  v.  Note- 
ware,  7  Cal.  276;  People  v.  Olds,  3  Cal.  167, 
58  Am.  Dec.  398. 

Colorado. —  People  v.  Butler,  24  Colo.  401, 
51  Pac.  510;  People  i\  Clerk  Arapahoe  County 
Dist.  Ct.,  22  Colo.  280,  44  Pac.  506;  People 
17.  Arapahoe  County  Dist.  Ct.,  14  Colo.  396, 
24  Pac.  260. 

Connecticut. —  Colley  v.  Webster,  59  Conn. 
361,  20  Atl.  334;  Atwood  v.  Partree,  56  Conn. 
80,  14  Atl.  85;  Tobev  v.  Hakes,  54  Conn.  274, 
7  Atl.  551,  1  Am.  St.  Rep.  114;  Elderkin's 
Appeal,  49  Conn.  69;  State  r.  Fyler,  48  Conn. 
145;  Peck  V.  Booth,  42  Conn.  271;  Treat  v. 
Middletown,  8  Conn.  243;  American  Asylum, 
etc.  V.  Phoenix  Bank,  4  Conn.  172,  10  Am. 
Dec.  112. 

Dakota. —  Territory  v.  Cavanaugh,  3  Dak. 
325,  19  N.  W.  413. 

Florida. —  State  v.  Richards,  50  Fla.  284, 
39  So.  152. 

Georgia. —  Napier  v.  Poe,  12  Ga.  170;  State 
V.  Justices  Richmond  County  Inferior  Ct., 
Dudley  37. 

/daKo.— Wright  v.  Kelley,  4  Ida.  624,  43 
Pac.  565. 

Illinois. —  People  v.  Salomon,  46  111.  415; 
Peoria  Bd.  of  School  Inspectors  v.  People,  20 
111.  525. 

Indiana. —  State  v.  Real  Estate  Bldg.,  etc., 
Assoc.,  151  Ind.  502,  51  N.  E.  1061;  State 
V.  Yant,  134  Ind.  121,  33  N.  E.  896;  State  v. 
Tippecanoe  County,  131  Ind.  90,  30  N.  E. 
892;  Harrison  School  Tp.  v.  McGregor,  96 
Ind.  185;  Excelsior  Mut.  Aid  Assoc.  v.  Rid- 
dle, 91  Ind.  84;  Connersville  v.  Connersville 
Hydraulic  Co.,  86  Ind.  184;  State  v.  Mont- 
gomery County,  25  Ind.  210;  Franklin  Tp. 
V.  State,  11  Ind.  205;  Johnson  County  V. 
Hicks,  2  Ind.  527;  Marshall  v.  State,  1  Ind. 
72. 

Indian  Territory. —  Liverpool,  etc.,  Ins.  Co. 
V.  Kearney,  1  Indian  Terr.  328,  37  S.  W. 
143. 

loioa. —  Sullivan  v.  Robbins,  109  Iowa  235, 
80  N.  W.  340  (mandamus  will  not  lie  where 
a  plain,  speedy,  and  adequate  legal  remedy  is 
provided  as  by  certiorari)  ;  Marshall  v.  Sloan, 
35  Iowa  445;  State  v.  Floyd  County  Judge,  5 
Iowa  380. 

Kansas. — Arends  v.  Kansas  City,  57  Kan. 
350,  46  Pac.  702;  State  v.  Hannon,  38  Kan. 
593,  17  Pac.  185;  Smallev  v.  Yates,  30 
Kan.  519^  13  Pac.  845;  State  v.  Bridgman, 


8  Kan.  458;  State  v.  Stockwell,  7  Kan.  98; 
State  V.  McCrillus,  4  Kan.  250,  96  Am.  Dec. 
169. 

Kentucky. —  Goheen  v.  Myers,  18  B.  Mon. 
423. 

Louisiana. — State  v.  Whitaker,  116  La.  947, 
41  So.  218;  State  v.  Acme  Lumber  Co.,  115 
La.  893,  40  So.  301;  State  v.  Sommerville, 
111  La.  1015,  36  So.  104;  State  v.  New  Or- 
leans, etc.,  R.  Co.,  37  La.  Ann,  589;  State  V. 
Herron,  29  La.  Ann.  848. 

Maine. —  Baker  v.  Johnson,  41  Me.  15. 

Maryland. — George's  Creek  Coal,  etc.,  Co.  v. 
Allegany  County  Com'rs,  59  Md.  255 ;  Legg  v. 
Annapolis,  42  Md.  203;  Booze  v.  Humbird, 
27  Md.  1;  State  v.  Graves,  19  Md.  351,  81 
Am.  Dec.  639. 

Massachusetts. —  McCarthy  v.  Boston  St. 
Com'rs,  188  Mass.  338,  74  N.  E.  659; 
Wheelock  v.  Suffolk  County  Auditor,  130 
Mass.  486;  Com.  r.  Justices  Hampden  County 
Ct.  of  Sess.,  2  Pick.  414. 

Michigan. —  Wells  v.  Montcalm  Cir.  Judge, 
139  Mich.  544,  102  N.  W.  1001;  Steel  v. 
Clinton  Cir.  Judge,  133  Mich.  695,  95  N.  W. 
993;  Clarke  v.  Hill,  132  Mich.  434,  93  N.  W. 
1044;  Central  Bitulithic  Paving  Co.  v.  Manis- 
tee Cir.  Judge,  132  Mich.  126,  92  N.  W.  938; 
Coffin  V.  Detroit  Bd.  of  Education,  114  Mich. 
342,  72  N.  W.  156;  Byles  v.  Golden  Tp.,  52 
Mich.  612,  18  N.  W.  383;  People  v.  State  Ins. 
Co.,  19  Mich.  392;  People  v.  Judges  Branch 
Cir.  Ct.,  1  Dougl.  319. 

Minnesota. —  State  v.  U.  S.  Express  Co..  95 
Minn.  442,  104  N.  W.  556;  Baker  v.  Marshal, 
15  Minn.  177. 

3Iississippi. — Attala  County  Bd.  of  Police 
V.  Grant,  9  Sm.  &  M.  77,  47  Am.  Dec.  102. 
And  see  Klein  v.  Smith  County,  54  Miss. 
254. 

Missouri. — •  State  v.  Lewis,  76  Mo.  370; 
Township  Bd.  of  Education  v.  Boyd,  58  Mo. 
276;  Mansfield  v.  Fuller,  50  Mo.  338;  State 
V.  Justices  Bollinger  County  Ct.,  48  Mo.  475; 
State  V.  Fletcher,  39  Mo.  388;  Payne  v. 
School  Dist.  No.  3-25-10,  87  Mo.  App.  415; 
State  V.  McCracken,  60  Mo.  App.  650. 

Montana. —  State  v.  District  Ct.,  27  Mont. 
280,  70  Pac.  981. 

Nebraska. —  State  v.  McGuire,  (1905)  105 
N.  W.  471;  State  v.  Holmes,  (1903)  97  N.  W. 
243;  State  v.  Jessen,  66  Nebr.  515,  92  N.  W. 
584;  State  Graves,  66  Nebr.  17,  92  N.  W.  144; 
Hopkins  v.  State,  64  Nebr.  10,  89  N.  W. 
401;  State  v.  Houseworth,  63  Nebr.  658,  88 
N.  W.  858;  Horton  v.  State,  60  Nebr.  701, 
84  N.  W.  87;  State  v.  Osborn,  60  Nebr.  415, 
83  N.  W.  357 ;  Nebraska  Tel.  Co.  v  State,  55 
Nebr.  627,  76  N.  W.  171,  45  L.  R.  A.  113; 
State  V.  Herrell,  43  Nebr.  575,  61  N.  W.  754; 
Dutton  V.  State.  42  Nebr.  804,  60  N.  W. 
1042;  State  v.  Laflin,  40  Nebr.  441,  58  N.  W. 
936;  State  r.  Omaha,  14  Nebr.  265,  15  N.  W. 
210,  45  Am.  Rep.  108;  State  v.  Eberhardt,  14 
Nebr.  201,  15  N.  W.  320;  State  v.  Stearns, 
11  Nebr.  104,  7  N.  W.  743;  State  v.  Lincoln, 
4  Nebr.  260;  Moores  v.  State,  4  Nebr.  (Un- 
off.)  235,  93  N.  W.  986. 
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where  relator  may  have  relief  in  an  ordinary  civil  action  mandamus  will  not 


'Nevada. —  State  v.  Storey  County,  22  Nev. 
263,  38  Pac.  608;  State  v.  Wright,  10  Nev. 
1G7. 

Neic  Hampshire. —  Storer "  Post,  No.  1, 
G.  A.  R.  V.  Page,  70  N.  H.  280,  47  Atl.  264; 
State  V.  Manchester,  etc.,  R.  Co.,  62  N.  H. 
29. 

ISlew  Jersey. —  Edward  C.  Jones  Co.  v.  Gut- 
tenberg,  66  N.  J.  L.  659,  51  Atl.  274;  Bain- 
ford  V.  Hollinshead,  47  N.  J.  L.  439,  2  Atl. 
244;  Elmendorf  v.  Jersey  City  Bd.  of  Fi- 
nance, 41  N.  J.  L.  135;  Little  v.  Union  Tp. 
Committee,  37  N.  J.  L.  84;  Nicolson  Pave- 
ment Co.  V.  Newark,  35  N.  J.  L.  396;  Morgan 
V.  ^lonmouth  Plank  Road  Co.,  26  N.  J.  L.  99. 

New  York. —  People  v.  New  York  Cent,, 
etc.,  R.  Co.,  168  N.  Y.  187,  61  N.  E.  172  [re- 
versing on  other  grounds  61  N.  Y.  App.  Div. 
494,  70  N.  Y.  Suppl.  684];  People  v.  Camp- 
bell, 72  N.  Y.  496;  Clark  v.  Miller,  54  N.  Y. 
528  [affirming  47  Barb.  38]  ;  People  v. 
Hawkins,  46  N.  Y.  9;  People  v.  Chenango 
County,  11  N.  Y.  563;  People  v.  New  York 
Bd.  of  Education,  104  N.  Y.  App.  Div.  162, 
93  N.  Y.  Suppl.  300;  Jones  v.  Fonda,  85 
N.  Y.  App.  Div.  265,  83  N.  Y.  Suppl.  1012; 
Cochrane  v.  Feitner,  44  N.  Y.  App.  Div.  239, 
60  N.  Y.  Suppl.  614;  Lefrois  v.  Monroe 
County,  24  N.  Y.  App.  Div.  421,  48  N.  Y. 
Suppl.  519;  People  v.  New  York  Bd.  of  Edu- 
cation, 60  Hun  486,  584,  15  N.  Y.  Suppl. 
308 ;  People  v.  Thompson,  32  Hun  93 ;  People 
V.  Coffin,  7  Hun  608;  People  v.  Green,  1 
Hun  1,  3  Thomps.  &  C.  90;  People  v.  Mar- 
tin, 62  Barb.  570;  Clark  v.  Miller,  47  Barb. 
38;  People  v.  Brennan,  39  Barb.  522;  People 
V.  Haws,  37  Barb.  440,  24  How.  Pr.  148,  15 
Abb.  Pr.  115  [affirming  13  Abb.  Pr.  375  note, 
23  How.  Pr.  107] ;  People  v.  Wood,  35  Barb. 
653  [reversing  13  Abb.  Pr.  374,  22  How.  Pr. 
286];  People  Thompson,  25  Barb,  73; 
Northrup  v.  Pittsfield,  2  Thomps.  &  C,  108; 
People  V.  York,  31  Misc.  549,  65  N.  Y,  Suppl. 
559 ;  People  v.  New  York,  etc,  R,  Co,,  2  N.  Y. 
Civ.  Proc.  82;  People  v.  Seventeenth  Ward 
School  Inspectors,  44  How.  Pr.  322;  People 
V.  Dikeman,  7  How.  Pr.  124;  Ex  p.  Fireman's 
Ins.  Co,,  6  Hill  243 ;  People  v.  Stevens,  5  Hill 
616;  Ex  p.  Lynch,  2  Hill  45;  People  v.  New 
York,  25  Wend.  680;  People  v.  Brooklyn,  1 
Wend.  318,  19  Am.  Dec.  502;  Boyce  v.  Rus- 
sell, 2  Cow.  444;  Shipley  v.  Mechanics'  Bank, 
10  Johns.  484,  "The  rule  that  a  mandamus 
will  not  be  granted  where  the  party  has  a 
remedy  by  action  is  one  addressed  to  the 
sound  discretion  of  the  court,  and  is  not  of 
universal  application."  People  v.  Lindenthal, 
77  N.  Y.  App.  Div,  515,  78  N,  Y.  Suppl,  997; 
People  V.  Coler,  34  N,  Y.  App.  Div,  167,  168, 
54  N.  Y.  Suppl,  639;  People  v.  Green,  2 
Thomps.  &  C.  62;  People  v.  Palmer,  14  Misc. 
41,  35  N.  Y.  Suppl.  222;  People  v.  Way,  86 
N.  Y.  Suppl.  892. 

North  Carolina. —  State  V.  Moore  County 
Justices,  24  N.  C.  430. 

0/uo.— State  v.  Meiley,  22  Ohio  St,  534; 
Cincinnati,  etc.,  R.  Co.  v.  Clinton  Countv 
Com'rs,  1  Ohio  St.  77;  State  v.  Bowers,  26 
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Ohio  Cir.  Ct,  326  [affirmed  without  opinion 
in  70  Ohio  St.  423,  72  N.  E,  1155];  State  v. 
Cleveland,  10  Ohio  Dec,  (Reprint)  571,  22 
Cine,  L,  Bui,  113;  State  v.  Hamilton  County, 
5  Ohio  S.  &  C.  PI.  Dec.  545,  7  Ohio  N.  P. 
562, 

Oklahoma. —  Territory  v.  Crum,  13  Okla,  9, 
73  Pac.  297;  Territory  v.  Hewitt,  5  Okla. 
167,  49  Pac.  60;  Steward  v.  Territory,  4 
Okla.  707,  46  Pac.  487, 

Oregon.—  Habersham  v.  Sears,  1 1  Oreg. 
431,  5  Pac.  208,  50  Am.  Rep,  481, 

Pennsylvania. —  Com,  v.  Allegheny  County 
Com'rs,  37  Pa,  St.  277;  Reading  v.  Com,, 
11  Pa.  St.  196,  51  Am.  Dec.  534;  Com.  v. 
Rosseter,  2  Binn.  360,  4  Am.  Dec,  451;  Doug- 
las V.  McLean,  25  Pa.  Super.  Ct.  9;  Mercur 
V.  Media  Electric  Light,  etc.,  Co,,  19  Pa, 
Super.  Ct,  519;  Com,  v.  Walton,  3  Pa.  Dist. 
391;  Carlisle  School  Dist.  v.  Humrich,  18 
Pa.  Co.  Ct.  322;  Com.  v.  Philadelphia,  2 
Pars.  Eq.  Cas.  220;  Boyle  v.  Lloyd,  9  Kulp 
389;  Com.  v.  Ayre,  8  Kulp  243;  Com.  v. 
O'Day,  6  Kulp  177. 

South  Carolina. —  State  v.  Turner,  32  S.  C. 
348,  11  S.  E,  99, 

Tennessee. —  Whitesides  v.  Stuart,  91  Tenn. 
710,  20  S,  W.  245;  State  v.  Marks,  6  Lea  12; 
State  V.  Miller,  1  Lea  596. 

Texas. —  Jackson  v.  Swayne,  92  Tex,  242, 
47  S.  W.  711;  Hogue  v.  Baker,  92  Tex.  58,  45 
S.  W.  1004;  Arkansas  Bldg,,  etc.  Assoc.  V. 
Madden,  91  Tex.  461,  44  S.  W.  823;  Hume  v. 
Schintz,  90  Tex.  72,  36  S.  W.  429;  Steele  v. 
Goodrich,  87  Tex.  401,  28  S.  W.  939;  State 
r.  Morris,  86  Tex.  226,  24  S.  W.  393 ;  Screw- 
men's  Ben.  Assoc  v.  Benson,  76  Tex.  552, 

13  S,  W,  379;  Ewing  f,  Cohen,  03  Tex,  482; 
Houston,  etc,  R.  Co.  v.  Kuechler,  36  Tex. 
382;  Jones  v.  McMahon,  30  Tex.  719;  Ar- 
berry  v.  Beavers,  6  Tex.  457,  55  Am.  Dec. 
791;  Cullem  v.  Latimer,  4  Tex.  329;  Milam 
County  V.  Bell,  Dall,  366;  Callaghan  v.  Salli- 
wav,  5  Tex.  Civ.  App.  239,  23  S.  W.  837. 

j7fa7i.— Williams  v.  Clayton,  6  Utah  86,  21 
Pac.  398. 

Vermont. —  Farr  v.  St.  Johnsbury,  73  Vt. 
42,  50  Atl,  548;  Sabine  v.  Rounds,  50  Vt.  74; 
In  re  Vvhite  River  Bank,  23  Vt,  478, 

Virginia. —  Sinclair  v.  Young,  100  Va.  284, 
40  S.  E.  907 ;  Nottoway  County  v.  Powell,  95 
Va.  635,  29  S.  E.  682;  Lewis  v.  Whittle,  77 
Va.  415;  Page  v.  Clopton,  30  Gratt.  415; 
Ex  p.  Goolsb}',  2  Gratt.  575;  King  William 
Justices  V.  Munday,  2  Leigh  165,  21  Am.  Dec. 
604 ;  Parker  v.  Anderson,  2  Patt.  &  H.  38. 

West  Virginia. —  State  v.  McAllister,  38 
W^  Va.  485,  18  S.  E.  770,  24  L.  R.  A.  343; 
Ratliffe  r.  Wayne  Countv  Ct.,  36  W.  Va.  202, 

14  S.  E.  1004;  State  t;.  Wood  County  Ct,,  33 
W,  Va.  589,  11  S.  E.  72;  Lowther  v.  Davis, 
33  W.  Va.  132,  10  S.  E,  20. 

United  States. —  In  re  Key,  189  U,  S.  84, 
23  S.  Ct.  624,  47  L.  ed.  720;  Ex  p.  Barks- 
dale,  112  U.  S.  177,  5  S.  Ct.  421,  28  L.  ed. 
691;  Reeside  v.  Walker,  11  How.  272,  13 
L.  ed.  693;  Kendall  v.  Stokes,  3  How.  87,  11 
L.  ed.  506,  833;  Kendall  r.  U.  S.,  12  Pet. 
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lie.^^  By  statute  it  is  in  some  jurisdictions  provided  that  mandamus  shall  not 
be  denied  because  petitioner  has  another  specilic  legal  remedy,  when  mandamus 
will  afford  a  proper  and  sufficient  remedj.^^ 

2.  Sufficiency  of  Other  Remedy  —  a.  In  General.  The  remedy  which  will 
supersede  mandamus  may  be  described  in  general  terms  as  one  competent  to 
afford  relief  upon  the  very  subject-matter  in  question,^^  and  which  is  equally 
convenient,  beneficial,  and  effectual.^^  A  remedy  against  a  third  person  is  not 
sufficient.^^  It  has  been  held  that  mandamus  will  lie  when  other  existing 
remedies  are  tedious,^^  are  not  sufficiently  speedy,^^  or  in  case  they  have  become 


524,  9  L.  ed.  1181;  U.  S.  v.  Alexandria  Bank, 
24  Fed.  Cas.  No  14,514,  1  Craneh  C.  C.  7. 

Canada. —  Elzevir  v.  Elzevir  Corp.,  12  U.  C. 
C.  P.  549. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  8 
et  seq. 

55.  District  of  Columbia. —  Evans  v.  U.  S., 
19  App.  Cas.  207,  action  by  attorney  against 
pension  commissioner  adequate  for  money 
wrongfully  exacted. 

Indiana. —  Harrison  School  Tp.  v.  Mc- 
Gregor, 96  Ind.  185. 

Michigan. —  Bay  County  v.  Arenac  County. 
Ill  Mich.  105,  69  N.  W.  140,  holding  as- 
sumpsit by  county  against  county  for  taxes 
collected  adequate. 

'New  York. —  Ex  p.  Lynch,  2  Hill  45. 

OJclahoma. —  Steward  v.  Territory,  4  Okla. 
707,  46  Pac.  487,  action  by  county  against 
probate  judge  for  fees  is  adequate. 

Pennsylvania. —  Kensington  Electric  Co.  v. 
Philadelphia,  187  Pa.  St.  446,  41  Atl.  309; 
Com.  f.  Huttel,  4  Pa.  Super.  Ct.  95,  40  Wkly. 
Notes  Cas.  71. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  8. 

56.  See  the  statutes  of  the  several  states. 
And  see  Brokaw  v.  Bloomington  Tp.,  130  111. 
482,  22  N.  E.  596,  6  L.  R.  A.  161;  Ohio,  etc., 
R.  Co.  V.  People,  121  111.  483,  13  N.  E.  236; 
People  r.  Crottv,  93  111.  180;  East  St.  Louis 
V.  Millard,  14  ill.  App.  483;  Lower  v.  U.  S., 
91  U.  S.  530,  23  L.  ed.  420,  construing  Illi- 
nois statute. 

In  Illinois  prior  to  the  enactment  of  a 
statute  to  the  effect  stated  in  the  text  the 
general  rule  prevailed.  People  v.  Huntoon,  71 
111.  536;  Rogers  v.  People,  68  111.  154;  Peo- 
ple V.  Hatch,  33  111.  9;  Peoria  v.  Grove,  20 
111.  525. 

57.  Alabama. —  State  t\  Wilson,  123  Ala. 
259,  26  So.  482,  45  L.  R.  A.  772,  holding  that 
it  must  of  itself  enforce  in  some  way  the 
performance  of  the  particular  duty,  and  not 
be  merely  a  remedy  which  saves  the  party  un- 
harmed by  the  non-performance  of  the  duty. 

California. —  Babcock  v.  Goodrich,  47  Cal. 
488;  Fremont  v.  Crippen,  10  Cal.  211,  70 
Am.  Dec.  711. 

Maryland. —  Harwood  v.  Marshall,  9  Md. 
83. 

Michigan. —  People  v.  State  Treasurer,  24 
Mich.  468. 

iYet'ada.— State  r.  Wright,  10  Nev.  167. 

Pennsylvania. —  Com.  v.  Allegheny  County 
Com'rs,  37  Pa.  St.  277;  Com.  v.  Pittsburgh, 
34  Pa.  St.  496 ;  Com.  v.  Colley  Tp.,  29  Pa.  St. 
121 ;  James  v.  Bucks  County  Com'rs,  13  Pa. 
St.  72;  Reading  v.  Com.,  11  Pa.  St.  196,  51 


Am.  Dec.  534;  Com.  v.  Walton,  3  Pa.  Dist. 
391;  Com.  V.  Westfield,  11  Pa.  Co.  Ct.  369; 
Tatham  v.  Philadelphia,  5  Am.  L.  Reg.  378; 
Com.  V.  Phillips,  1  Del.  Co.  13;  Yuengling  v. 
Schuylkill  County  Com'rs,  2  Leg.  Chron. 
350;  Boyer  v.  Saving  Fund,  1  Leg.  Rec.  231; 
Hodges  V.  Board  of  Revision,  3  L.  T.  N.  S. 
77. 

South  Dakota. —  State  v.  Menzie,  17  S.  D. 
535,  97  N.  W.  745. 

Tennessee. —  Memphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  697. 

Virginia. —  Ex  y.  Goolsby,  2  Gratt.  575; 
King  William  Justices  v.  Munday,  2  Leigh 
165,  21  Am.  Dec.  604;  Parker  v.  Anderson,  2 
Patt.  &  H.  38.  An  obsolete  or  inoperative 
remedy  is  not  an  adequate  one.  Page  v. 
Clopton,  30  Gratt.  415.  The  remedy  must  bo 
one  which  will  enforce  the  right  or  the  per- 
formance of  the  duty ;  must  reach  the  act 
intended,  and  actually  compel  the  perform- 
ance of  the  duty;  must  be  adequate  to  place 
the  person  injured  as  nearly  as  possible  in 
the  position  occupied  before  the  injury  or 
omission.  Sinclair  v.  Young,  100  Va.  284,  40 
S.  E.  907. 

Washington. —  State  v.  Daggett,  28  Wash. 
1,  68  Pac.  340. 

Wyoming. —  Lobban  v.  State,  9  Wyo.  377, 
64  Pac.  82. 

58.  Alabama. —  State  v.  Wilson,  123  Ala. 
259,  26  So.  482,  45  L.  R.  A.  772. 

Arkansas. —  Cummins  v.  Webb,  4  Ark.  229. 

California. —  Raisch  v.  San  Francisco  Bd. 
of  Education,  81  Cal.  542,  22  Pac.  890;  Fre- 
mont V.  Crippen,  10  Cal.  211,  70  Am.  Dec. 
711. 

Nebraska. —  State  v.  Coufal,  1  Xebr.  (Un- 
off.)  128,  95  N.  W.  362.  Where  the  warden 
of  the  penitentiary  refused  to  allow  the  sher- 
iff to  serve  a  writ  of  replevin  to  recover  per- 
sonalty wdthin  the  penitentiary,  that  under 
the  statute  such  action  could  have  been 
changed  into  one  for  conversion  does  not  show 
such  an  adequate  remedy  at  law  as  to  bar  an 
application  for  mandamus  to  compel  the 
warden  to  permit  service  of  the  writ.  Hop- 
kins V.  State,  64  Nebr.  10,  89  N.  W.  401. 

Pennsylvania.  —  Wetherill  V.  Delaware 
County,  2  Del.  Co.  45. 

59.  Williams  v.  Clayton,  6  Utah  86,  21 
Pac.  398 ;  American  Bridge  Co.  v.  Wheeler, 
35  Wash.  40,  76  Pac.  534;  State  V.  Daggett, 
28  Wash.  1,  68  Pac.  340. 

60.  Bradley  v.  McGrabb,  Dall.  (Tex.)  504. 

61.  State  V.  Gardner,  32  Wash.  550,  73 
Pac.  690,  98  Am.  St.  Rep.  858  (holding  that 
replevin  was  not  adequate  where  sheriff  re* 
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obsolete,®^  or  are  circuitous.^^  The  fact  that  an  existing  and  specific  legal  remedy 
will  be  unproductive  will  not  authorize  tlie  issuance  of  the  writ.^ 

b.  Equitable  Remedies.  An  equitable  remedy  will  not  deprive  a  party  of  his 
legal  remedy  by  mandamus,*'^  unless  given  by  express  statute,*^^  or  unless  the 
relator  before  asking  the  writ  has  gone  into  a  court  of  equity  and  instituted  pro- 
ceedings under  which  the  relief  may  be  obtained  that  is  sought  by  mandamus.^^ 
But  the  fact  that  an  equitable  remedy  exists  may  influence  the  exercise  of  the 
courts  discretion. 

c.  Actions  For  Damages.    In  case  adequate  relief  may  be  had  by  an  action  for 

damages,  mandamus  will  not  lie.^^  But  in  the  case  of  corporations  and  ministerial 
officers,  there  is  an  exception  to  the  general  rule,  and  they  may  be  compelled  to 
exercise  their  functions  according  to  law  by  mandamus,  even  though  the  party  has 
another  remedy  against  them  by  action  for  neglect  of  duty."^^    And  as  a  develop- 


fused  to  restore  exempt  property)  ;  State  v. 
Daggett,  28  Wash.  1,  63  Pac.  340. 

In  Louisiana,  under  Code  Pr.  art.  831,  a 
party  may  obtain  the  writ,  whether  he  has 
other  means  of  relief  or  not,  if  the  slowness 
of  ordinary  legal  forms  be  likely  to  produce 
great  delay  and  defeat  the  ends  of  justice. 
Hatch  V.  jSiew  Orleans  City  Bank,  1  Rob.  470. 

62.  Page  i'.  Clopton,  30  Gratt.  (Va.)  415. 

63.  State  v.  Coufal,  1  Nebr.  (Unoff.)  128, 
95  N.  W.  362. 

64.  Reg.  V.  Victoria  Park  Co.,  1  Q.  B.  288, 
4  P.  &  D.  639,  41  E.  C.  L.  544;  Hughes  v. 
Newcastle  Dist.  Mut.  F.  Ins.  Co.,  13  U.  C. 
Q.  B.  153,  refusing  the  writ  against  a  mutual 
insurance  company,  to  compel  them  to  pay  a 
claim,  the  ground  of  application  being  that 
they  had  no  real  or  personal  property  which 
could  be  taken  in  execution.  And  compare 
Ex  p.  Rugby  Charity,  9  D.  &  R.  214,  22  E.  C. 
L.  589. 

65.  California. —  Eby  v.  Red  Bank  School- 
Dist.,  87  Cal.  166,  25  Pac.  240. 

Indiana. —  State  v.  Custer,  11  Ind.  210. 

Kansas. —  Simpson  v.  Kansas  City,  52  Kan. 
88,  34  Pac.  406. 

Maryland. —  Baltimore  University  v.  Col- 
ton,  98  Md.  623,  57  Atl.  14,  64  L.  R.  A.  108 ; 
Hardcastle  v.  Maryland,  etc.,  R.  Co.,  32  Md. 
32. 

Michigan. — Tawas,  etc.,  R.  Co.  v.  Iosco  Cir. 
Judge,  44  Mich.  479,  7  N.  W.  65;  People  v. 
State  Treasurer,  24  Mich.  468.  Contra,  see 
Clarke  v.  Hill,  132  Mich.  434,  93  K  W.  1044, 
holding  equitable  remedy  proper  .  to  compel 
transfer  of  stock. 

Missouri. —  State  V.  Lafayette  County  Ct., 
41  Mo.  221. 

New  Jersey. —  Wilson  v.  Longstreet,  38 
K.  J.  L.  312. 

Isew  York. —  People  v.  New  York  Cent., 
etc.,  R.  Co.,  168  N.  Y.  187,  61  N.  E.  172 
[reversing  on  other  grounds  61  N.  Y.  App. 
Div.  494,  70  N.  Y.  Suppl.  684]  ;  People  v. 
Brennan,  39  Barb.  522;  People  v.  New  York, 
10  Wend.  393. 

Pennsylvania. — •  Phoenix  Iron  Co.  v.  Com., 
113  Pa.'  St.  563,  6  Atl.  75;  Com.  v.  Pitts- 
burgh, 34  Pa.  St.  496;  Com.  v.  Allegheny 
County,  32  Pa.  St.  218;  Com.  v.  Johnson, 
2  Binn.  275;  Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  9 ;  Com.  v.  Coxe,  1  Leg.  Chron.  89. 
Com,pare  Lancaster  County  V.  Lancaster,  160 
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Pa.  St.  411,  28  Atl.  854;  Com.  v.  Colley  Tp., 
29  Pa.  St.  121. 

Rhode  Island. —  Brennan  v.  Butler,  22  R.  1. 
228,  47  Atl.  320. 

Tennessee. —  State  v.  Sneed,  105  Tenn.  711, 
58  S.  W.  1070,  enjoining  collection  of  judg- 
ment improperly  entered  will  not  defeat  man- 
damus to  correct  record. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1907)  99  S.  W.  171,  holding 
that  writ  to  judge  to  proceed  lies,  although 
there  is  a  remedy  by  injunction,  mandamus 
being  more  expeditious. 

Wyoming. —  Lobban  v.  State,  9  Wyo.  377, 
64  Pac.  82,  suit  to  quiet  title  will  not  de- 
feat mandamus  to  compel  tax  receipt. 

Canada. —  See  In  re  Stratford,  etc.,  R.  Co., 
38  U.  C.  Q.  B.  112. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  8. 

Contra.—  See  State  v.  Hartford  St.  R.  Co., 
76  Conn.  174,  56  Atl.  506  (holding  equity  to 
afford  the  proper  remedy  for  a  nuisance 
caused  by  a  cross-over  switch,  under  peculiar 
conditions)  ;  Daltou,  etc.,  R.  Co.  v.  McDaniel, 
56  Ga.  191. 

66.  Selectmen  r.  Templeton  St.  R.  Co.,  184 
Mass.  294,  68  N.  E.  340 ;  State  v.  Manchester, 
etc.,  R.  Co.,  62  N.  H.  29. 

A  remedy  by  mandatory  injunction  super- 
sedes the  right  to  mandamus.  Williams  r. 
Maysville  Tel.  Co.,  119  Ky.  33,  82  S.  W.  995, 
26  Ky.  L.  Rep.  945. 

67.  "^  Hardcastle  v.  Maryland,  etc.,  R.  Co., 
32  Md.  32;  Durfee  v.  Harper,  22  Mont.  354, 
56  Pac.  582,  injunction  proper  remedy  to 
compel  stock  transfer. 

68.  People  v.  New  York  Cent.,  etc.,  R.  Co., 
168  N.  Y.  187,  61  N.  E.  172  [reversing  on 
other  grounds  61  N.  Y.  App.  Div.  494,  70 
N.  Y.  Suppl.  684]. 

69.  People  v.  Campbell,  72  N.  Y.  496; 
Birmingham  F.  Ins.  Co.  v.  Com.,  92  Pa.  St. 
72;  Sweet  V.  Conley,  20  R.  I.  381,  39  Atl. 
326;  Wilkinson  v.  Providence  Bank,  3  R.  I. 
22.  See  Ware  v.  Cir.  Judge,  75  Mich.  488, 
42  N.  W.  997. 

Nuisance. —  A  right  of  action  for  damages 
will  not  prevent  mandamus  to  abate  a  nui- 
sance. Habersham  v.  Savannah,  etc..  Canal 
Co.,  26  Ga.  665,  such  as  the  failure  of  a 
canal  company  to  bridge  its  canal. 

70.  California. —  Babcock  v.  Goodrich,  47 
Cal.   488;    People   v.   Loucks,  28   Cal.  69; 
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ment  of  this  rule  it  is  held  bj  the  weight  of  authority  that  mandamus  will  lie, 
although  the  party  may  have  also  a  remedy  upon  the  official  bond  of  a  ministerial 
officer.'^ 

d.  Criminal  Remedies.  A  criminal  remedy  is  not  as  a  general  rule  considered 
an  adequate  one,  so  as  to  prevent  the  issue  of  mandamiis."*^  But  mandamus  will 
not  issue  to  compel  a  magistrate  to  continue  the  examination  of  a  person  on  a 
criminal  charge,  where  the  relator  has  a  remedy  through  the  placing  of  an  indict- 
ment before  the  grand  jury.'^  Nor  will  mandamus  lie  to  compel  a  court  to  take 
jurisdiction  of  offenses  against  a  state  law,  which  can  also  be  prosecuted  in  other 
'courts  as  violations  of  ordinances."'^ 

e.  Appeal  and  Error.  Mandamus  will  not  lie  where  there  is  an  adequate 
remedy  by  appeal,  or  by  writ  of  error."^^ 


Fremont  r.  Crippen,  10  Cal.  211,  70  Am.  Dec. 
711. 

Louisiana. —  Cumberland,  etc..  Tel.  Co.  v. 
Morgan's,  etc.,  R.  Co.,  51  La.  Ann.  29,  24 
So.  803,  72  Am.  St.  Rep.  442,  railroad  com- 
pelled to  perform  public  duty. 

Maryland. —  Baltimore  University  v.  Col- 
ton,  98  Md.  623,  57  Atl.  14,  64  L.  R.  A.  108, 
action  not  a  remedy  for  expulsion  from 
school. 

New  YorA;.— People  v.  Mead,  24  N.  Y.  114; 
Buck  V.  Lockport,  0  Lans.  251;  People  v. 
Taylor,  45  Barb.  129,  1  Abb.  Pr.  N.  S.  200, 
30  How.  Pr.  78;  People  v.  Guggenheimer,  2S 
Misc.  41,  35  N.  Y.  Suppl.  222;  People  v. 
Steele,  2  Barb.  397;  People  v.  Palmer,  14 
Misc.  41,  35  N.  Y.  Suppl.  222;  People  V. 
Xew  York,  59  How.  Pr.  277;  People  v.  Starr, 
55  How.  Pr.  388  (holding  that  a  county 
treasurer  may  be  compelled  to  sue  on  a 
supervisor's  bond,  although  the  latter  has 
given  another  bond  to  the  town  clerk  on 
which  recovery  might  be  had)  ;  Adriance  v. 
New  York,  12  Hov/.  Pr.  224;  McCullough  v. 
Brooklyn,  23  Wend.  458 ;  People  v.  New  York, 

10  Wend.  393.  See  also  Ex  p.  Lynch,  2  Hill 
45.   But  compare  People  v.  Chenango  County, 

11  N.  Y.  563.  Contra,  See  People  v.  Brook- 
lyn, 1  Wend.  318,  19  Am.  Dec.  502. 

Wisconsin. — ^  State  v.  Wilson,  17  Wis.  687; 
State  V.  Smith,  11  Wis.  65. 

71.  California. —  People  r.  Loucks,  28  Cal. 
68. 

Connecticut. —  State  v.  Fyler,  48  Conn.  145. 

Iowa. —  Prescott  v.  Gonser,  34  Iowa  175. 

Missouri. —  State  v.  Dougherty,  45  Mo.  294. 

OMo.— State  V.  Staley,  38  Ohio  St.  259. 
But  see  State  v.  Moiley,  22  Ohio  St.  534, 
holding,  when  money  had  been  paid  into  the 
probate  court  in  condemnation  proceedings 
and  wrongfully  retained  by  the  probate  judge 
from  the  party  entitled  thereto,  that  man- 
damus would  not  lie  until  the  ordinary 
remedy  by  action  against  the  judge  for  the 
money  or  on  his  bond  had  been  exhausted. 

Washington. —  American  Bridge  Co.  v. 
Wheeler,  35  Wash.  40,  76  Pac.  534. 

Contra. —  Alabama. —  Speed  v.  Cocke,  57 
Ala.  209;  Arrington  v.  Van  Houton,  44  Ala. 
284. 

Indiana. —  State  v.  Montgomery  County,  25 
Ind.  210. 

Kentucky. —  Adair  v.  Hancock  Deposit 
Bank,  107  Ky.  212,  53  S.  W.  295,  21  Ky.  L. 


Rep.  934.  See  also  Elliott  County  v.  Kitchen, 
14  Bush  289. 

Oklahoma. —  Stewart  v.  Territory,  4  Okla. 
707,  46  Pac.  487. 

Oregon. —  Habersham  v.  Sears,  11  Oreg. 
431,  5  Pac.  208,  50  Am.  Dec.  481. 

Specific  applications  of  this  rule  see  i/)ifra, 
VI. 

72.  California. —  Fremont  v.  Crippen,  10 
Cal.  211,  70  Am.  Dec.  711. 

Nebraska. — Moores  v.  State^  63  Nebr.  345, 
88  N.  W.  514. 

New  Jersey. —  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659. 

New  York. —  People  v.  Brennan,  39  Barb. 
522;  People  v.  Troy,  etc.,  R.  Co.,  37  How. 
Pr.  427 ;  People  v.  New  York,  10  Wend.  393. 
But  the  court  may  consider  the  fact  that 
such  a  remedy  exists,  in  exercising  its  dis- 
cretion. People  V.  Listman,  84  N.  Y.  App. 
Div.  633,  82  N.  Y.  Suppl.  784. 

Pennsylvania. — Baer  v.  W^ilkesbarre  School 
Directors,  4  Pa.  Co.  Ct.  43.  But  it  is  held 
that  a  clear  statutory  remedy  by  indictment 
must  be  resorted  to  in  place  of  mandamus, 
as  to  compel  the  erection  of  a  bridge.  Gar- 
man  V.  Carroll,  etc.,  Tp.,  1  Pa.  Dist.  530. 
See  also  Reading  v.  Com.,  11  Pa.  St.  196,  51 
Am,  Dec.  534,  holding  indictment  the  proper 
remedy  to  abate  a  nuisance.  But  see  Com. 
V.  Doylestown,  16  Pa.  Co.  Ct.  161,  granting 
mandamus  to  keep  a  highway  in  repair,  not- 
withstanding a  remedy  by  indictment. 

Washington. —  State  v.  Brewer,  39  Wash. 
65,  80  Pac.  1001,  109  Am.  St.  Rep.  858. 

Indictment  as  adequate  remedy  for  ob- 
structing highway  see  infra,  VI,  O,  4,  b. 

73.  Reg.  V.  Duvaney,  12  N.  Brunsw.  581. 

74.  Jackson  v.  Swayne,  92  Tex.  242,  47 
S.  W.  711. 

75.  Alabama. — Bickley  v.  Bickley,  129  Ala. 
403,  29  So.  854;  Baldwin  V.  Roman,  126  Ala. 
260,  28  So.  40;  Ex  p.  Woodruff,  123  Ala.  99, 
26  So.  509;  Anniston  First  Nat.  Bank  v. 
Cheney,  120  Ala.  117,  23  So.  733:  Ex  p.  Car- 
lisle, 118  Ala.  175,  24  So.  30;  Wilson  v.  Dun- 
can. 114  Ala.  659,  21  So.  1017;  Ex  p.  Redd, 
73  Ala.  548;  Ex  p.  South,  etc.,  Alabama  R. 
Co.,  65  Ala.  599 ;  Ex  p.  Schmidt,  62  Ala.  252 ; 
Ex  p.  Grant,  53  Ala.  16;  Ex  p.  Jones,  1  Ala. 
15. 

California.  —  Aldrich  V.  Alameda  County 
Super.  Ct.,  135  Cal.  12,  66  Pac.  846;  Donohue 
V.  San  Francisco  Super.  Ct.,  93  Cal.  252, 
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f.  Motions  or  Application  to  Court.    If  a  substantial  remedy  can  be  obtained 


28  Pac,  1043;  People  v.  Thompson,  6G  Cal. 
398,  5  Pac.  686;  Goytino  v.  McAleer,  (App. 
1906)  88  Pac.  991. 

Colorado. — People  v.  Judge  Boulder  County 
Dist.  Ct.,  18  Colo.  500,  33  Pac.  162. 

Florida.—  State  v.  Call,  41  Fla.  450,  26  So. 
1016. 

Idaho.— Slsite  v.  Whelan,  6  Ida.  78,  53 
Pac.  2. 

Indiana. — State  v.  Schmetzer,  150  Ind.  528, 
60  N.  E.  269;  State  v.  Tippecanoe  County, 
131  Ind.  90,  30  N.  E.  892;  Knox  County  v. 
Montgomery,  106  Ind.  517,  6  N.  E.  915; 
State  V.  Morris,  103  Ind.  161,  2  N.  E.  355; 
State  V.  Tippecanoe  County,  45  Ind.  501 ; 
Boone  County  v.  State,  38  Ind.  193;  Fogle  v. 
Gregg,  26  Ind.  345 ;  Johnson  County  v.  Hicks, 
2  Ind.  527;  Marshall  v.  State,  1  Ind.  72; 
State  V.  Shelby  County,  5  Ind.  App.  220,  32 
N.  E.  92. 

Iowa. —  Preston  v.  Marion  Independent 
School  Dist.  Bd.  of  Education,  124  Iowa  355, 
100  N.  W.  54;  Barnett  v.  Earlham  Independ- 
ent Dist.  Directors,  73  Iowa  134,  34  N.  W, 
780;  Aananson  v.  Anderson,  70  Iowa  102,  30 
N.  W.  38;  Marshall  v.  Sloan,  35  Iowa  445; 
State  V.  Floyd  County  Judge,  5  Iowa  380. 

Kentucky. —  Shine  v.  Kentucky  Cent.  R. 
Co.,  85  Ky.  177,  3  S.  W.  18,  8  Ky.  L.  Rep. 
748. 

Louisiana. —  Hanson  v.  St.  Mary  Parish 
Police  Jury,  116  La.  1080,  41  So.  321;  State 
V.  Judge  Orleans  Parish  Civ.  Dist.  Ct.,  107 
La.  474,  31  So.  867;  State  v.  Judge  Twenty- 
First  Judicial  Dist.,  36  La.  Ann.  394;  State 
V.  Tavlor,  32  La.  Ann.  977;  State  v.  Judge 
Sixth"  Dist.  Ct.,  12  La.  Ann.  342 ;  State  v. 
Judge  New  Orleans  Second  Dist.  Ct.,  10 
La.  Ann.  420;  State  v.  Judge  Sixth  Judicial 
Dist.  Ct.,  9  La.  Ann.  250;  State  v.  Judge 
New  Orleans  Fourth  Dist.  Ct.,  8  La.  Ann. 
92;  Macarty's  Succession,  2  La.  Ann.  979 
[followed  in  Esc  p.  Bujol,  3  La.  Ann.  716]. 

Maryland. —  State  v.  Baltimore  County 
Com'rs,  46  Md.  621. 

Michigan. —  Flint  v.  Genesee  Cir.  Judge, 
(1906)  109  N.  W.  769;  Travelers'  Ins.  Co.  v. 
Kent  Cir.  Judge,  144  Mich.  687,  108  N.  W. 
363 ;  Cosgrove  v.  Wayne  Cir.  Judge,  144  Mich. 
682,  108  N.  W.  361;  Hitchcock  v.  Wayne 
Cir.  Judge,  144  Mich.  362,  107  N.  W.  1123; 
Sharp  V.  Montcalm  Cir.  Judge,  144  Mich.  328, 
107  N.  W.  874;  Wells  v.  Montcalm  Cir. 
Judge,  139  Mich.  544,  102  N.  W.  1001;  Valley 
City  Desk  Co.  v.  Kent  Cir.  Judge,  139  Mich. 
194,  102  N.  W.  651;  Cattermole  v.  Ionia 
Cir.  Judge,  136  Mich.  274,  99  N.  W.  1; 
Michigan  Mut.  F.  Ins.  Co.  v.  Wayne  Cir. 
Judge,  112  Mich.  270,  70  N.  W.  582;  Al- 
drich  V.  Wayne  Cir.  Judge,  111  Mich.  525, 
69  N.  W.  1108;  Olson  v.  Muskegon  Cir. 
Judge,  49  Mich.  85,  13  N.  W.  369;  People 
V.  Judge  Detroit  Super.  Ct.,  32  Mich.  190. 

Missouri. —  State  v.  McKee,  150  Mo.  233, 
51  S.  W.  421;  State  v.  Cape  Girardeau 
County  Ct.,  109  Mo.  248,  19  S.  W.  23;  Sheri- 
dan V.  Fleming,  (1887)  2  S.  W.  838;  State 
V.  Megown,  89  Mo.  156,  1  S.  W.  208 ;  State  v. 
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Lubke,  85  Mo.  338;  State  v.  Platte  County 
Ct.,  83  Mo.  539;  State  v.  Macon  County  Ct., 
G8  Mo.  29;  Blecker  v.  St.  Louis  Law  Com- 
missioner, 30  Mo,  111;  Williams  v.  Judge 
Cooper  Ct.  C.  PI.,  27  Mo.  225;  State  v. 
Walker,  85  Mo.  App.  247. 

Montana. —  State  v.  Bd.  of  Medical  Ex- 
aminers, 10  Mont.  162,  25  Pac.  440. 

Nebraska. —  State  V.  Jessen,  66  Nebr.  515, 
92  N.  W.  584;  State  v.  Fawcett,  64  Nebr. 
496,  90  N.  W.  250;  State  v.  Cornell,  54 
Nebr.  158,  74  N.  W.  398;  State  v.  Merrell, 
43  Nebr.  575,  61  N.  W.  754;  State  v.  Laflin, 
40  Nebr.  441,  58  N.  W.  936 ;  State  v.  Cotton, 
33  Nebr.  560,  50  N.  W.  688;  State  v.  Bab- 
cock,  22  Nebr.  38,  33  N.  W.  711;  State  v. 
Westover,  2  Nebr.  (Unoff.)  768,  89  N.  W. 
1002. 

Nevada. —  Mayberry  v.  Bowker,  14  Nev. 
336. 

New  Jersey. —  Stockton  v.  Burlington  Bd. 
of  Education,  72  N.  J.  L.  80,  59  Atl.  1061. 

NeiD  York. —  People  v.  Hamden  Bd.  of  Au- 
ditors, 71  Hun  46 L  24  N.  Y.  Suppl.  974; 
People  V.  Bolte,  35  Misc.  53,  71  N.  Y.  Suppl. 
74;  People  v.  Board  of  Education,  32  Misc. 
63,  66  N.  Y.  Suppl.  149;  People  v.  Roesch,  27' 
Misc.  44,  57  N.  Y.  Suppl.  295;  People  v. 
Oneida  C.  PI.,  21  Wend.  20;  People  v.  New 
York  Super.  Ct.,  18  Wend.  575;  Livingston 
V.  New  York  Super.  Ct.,  10  Wend.  545; 
£"£17  p.  Nelson,  1  Cow.  417 ;  Janesen  v.  Davison, 
2  Johns.  Cas.  72. 

Ohio. —  State  v.  Hamilton  County,  26  Ohio 
St.  364;  State  v.  Pike,  17  Ohio  Cir.  Ct.  624, 
9  Ohio  Cir.  Dec.  299. 

Fennsylvania. — Com.  v.  Philadelphia  County 
Judges,  3  Binn.  273;  Yuengling  v.  Schuylkiil 
County  Com'rs,  2  Leg.  Chron.  350. 

South  Carolina. —  State  v.  Hiers,  51  S.  C. 
388,  29  S.  E.  89;  Ex  p.  Mackey,  15  S.  C. 
322;  State  v.  Mitchell,  2  Treadw.  703. 

Teayas.— Smith  v.  Conner,  98  Tex.  434,  84 
S.  W.  815;  State  v.  Fisher,  94  Tex.  491,  62 
S.  W.  540;  Aycock  v.  Clark,  94  Tex.  375,  60 
S.  W.  665;  Steele  v.  Goodrich,  87  Tex.  401, 
28  S.  W.  939;  State  v.  Morris,  86  Tex.  226, 
24  S.  W.  393;  Kruegel  v.  Nash,  31  Tex.  Civ. 
App.  15.  70  S.  W.  983;  Plummer  v.  Gholson, 
(Civ.  App.  1898)  44  S.  W.  1. 

Utah.—  State  v.  Booth,  21  Utah  88,  59  Pac. 
553. 

Washington. —  State  v.  Tallman,  29  Wash. 
317,  69  Pac.  1101;  State  v.  Island  County 
Super.  Ct.,  21  Wash.  631,  59  Pac.  505;  State 
V.  Hadley,  20  Wash.  520,  56  Pac.  29;  State 
V.  Hitt,  13  Wash.  547,  43  Pac.  638;  State  v. 
Allen,  8  Wash.  168,  35  Pac.  609.  See  also 
State  V.  Moore,  21  Wash.  629,  59  Pac.  505. 

West  Virginia. —  Miller  v.  Tucker  County 
Ct.,  34  W.  Va.  285,  12  S.  E.  702. 

Wisconsin. —  State  v.  Johnson,  103  Wis. 
591,  79  N.  W.  1081.  51  L.  R.  A.  33;  State  v. 
Dick,  103  Wis.  407,  79  N.  W.  421;  State 
V.  Sheboygan  County,  29  Wis.  79;  State  r. 
Washburn,  22  Wis.  99  [overruling  State  V. 
McArthur,  13  Wis.  407]. 

United  States. —  Connecticut  Mut.  L.  Ins. 
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by  motion,  or  applicatioi)  to  the  court  in  an  action,  it  is  held  that  mandamus  will 
not  lio.'^ 

g.  Specific  Statutory  Remedies  The  existence  of  a  specific  statutory  remedy 
will  exclude  mandamus,''  but  a  statutory  remedy  to  have  such  an  effect  must  be 


Co.  V.  Petitioner,  131  U.  S.  Appendix  elxxx, 
26  L.  ed.  561;  Ex  p.  Newman,  14  Wall.  152, 
20  L.  ed.  877. 

See  33  Cent.  Dig.  tit.     Mandamus,"  §  9. 

76.  Alahama. —  State  v.  Waller^  133  Ala. 
199,  32  So.  163,  sheriff  compelled  to  release  a 
levy  by  motion. 

California. —  State  Bank  v.  Shaber,  55  Cal, 
322,  holding  a  motion  to  dismiss  appeal  im- 
properly taken,  operating  as  a  stay,  adequate, 
instead'  of  mandamus  to  compel  payment  of 
a  judgment  against  a  city  for  injuries  by  a 
mob. 

Sehraska. —  State  i\  Houseworth,  G3  Xebr. 
658,  88  N.  W.  858,  motion  to  compel  clerk  to 
approve  bond  adequate. 

'S^ew  York. —  People  v.  McGoldrick,  33 
N.  Y.  Suppl.  441,  24  N.  Y.  Civ.  Proc.  292,  1 
N.  Y.  Annot.  Cas.  401;  People  v.  Wood,  2 
Abb.  Pr.  90,  11  How.  Pr.  563. 

Pennsylvania. —  Lansdowne  v.  Upper  Darby 
Tp.,  9  Pa.  Dist.  694,  7  Del.  Co.  566,  decree 
apportioning  municipal  debts  on  division  en- 
forced bv  motion. 

Texas'— ^owUn  v.  Hall,  97  Tex.  441,  79 
S.  W.  806  [affirniing  (Civ.  App.  1903)  77 
S.  W.  419]  (lower  court  compelled  to  make 
findings  bv  motion)  ;  Shrewsbury  f.  Ellis,  26 
Tex.  Civ.  App.  406,  64  S.  W.  700  ( entry  on 
probate  fee  book  compelled  by  motion). 

77.  Alabama. —  Scarbrough  v.  Watson,  140 
Ala.  349,  37  So.  281  [modifying  Marengo 
County  V.  Lyles,  101  Ala.  423,  12  So.  412], 
claim  against  county. 

Arizona. —  Dorrington  V.  Yuma  County, 
(1902)  68  Pac.  541,  claim  for  salary  against 
a  county. 

California. —  Williams  v.  Bagnelle^  138 
Cal.  699,  72  Pac.  408,  (1902)  70  Pac.  1058, 
teacher's  salary. 

Delaivare. —  Hastings  v.  Henry,  1  Marv. 
287,  40  Atl.  1125. 

Illinois.— Feople  v.  Cover,  50  111.  100. 

Indiana. —  State  v.  Kamman,  151  Ind.  407, 
51  N.  E.  483;  State  v.  Yant,  134  Ind.  121.  33 
N.  E.  896;  Louisville,  etc.,  R.  Co.  v.  State, 
25  Ind.  177,  87  Am.  Dec.  358. 

Kansas. —  State  r.  Stockwell,  7  Kan.  98. 

Louisiana. —  State  v.  New  Orleans  Bd.  of 
Police,  113  La.  424,  37  So.  16;  State  v.  New 
Orleans,  McGloin  47. 

Massachusetts. —  Gardner  r.  Templeton  St. 
R.  Co.,  184  Mass.  294,  68  N.  E.  340  (order 
for  constructing  railroad  enforced  by  equi- 
table remedy  under  a  statute)  ;  Perry  v.  Hull, 
180  Mass.  547,  62  N.  E.  962  (remedy  for  de- 
cisions of  political  officers). 

Michigan. —  State  Secretary  v.  Natural 
Salt  Co.,  126  Mich.  644,  86  N.'W\  124;  John- 
ston V.  Mitchell,  120  Mich.  589,  79  N.  W. 
812;  Sherman  v.  Sanilac  County,  84  Mich. 
108.  47  N.  W.  513. 

Missouri.— Tjler  v.  Lamar  Tp.  Bd.,  75  Mo. 
App.  561. 


Nebraska. —  State  r.  Stearns,  11  Nebr.  104, 
7  N.  W.  743. 

Neiv  Hampshire. —  Goodell  v.  Woodbury,  71 
N.  H.  378,  52  Atl.  855  (petition  to  police 
commission  adequate)  ;  Manchester  v.  Fur- 
nald,  71  N.  H.  153,  51  Atl.  657  (statutory 
petition  to  abate  taxes  excludes  mandamus)  ; 
Sunapee  School  Dist.  No.  8  v.  Perkins,  49 
N.  H.  538. 

Xew  Jersey. —  Stockton  v.  Burlington  Bd. 
of  Education,  72  N.  J.  L.  80,  59  Atl.  1061 
(application  to  superintendent  of  instruction 
adequate  where  pupils  were  wrongfully  trans- 
ferred) ;  Jefferson  v.  Atlantic  City  Bd.  of 
Education,  64  N.  J.  L.  59,  45  Atl.  775;  Harris 
V.  Krause,  60  N.  J.  L.  72,  37  Atl.  439. 

New  York. —  People  v.  Interurban  St.  R. 
Co.,  177  N.  Y.  296,  69  N.  E.  596  [affirming 
85  N.  Y.  App.  Div.  407,  83  N.  Y.  Suppl.  622] ; 
People  v.  Crennan,  141  N.  Y.  239.  36  N.  E. 
187;  Jones  V.  Fonda,  85  N.  Y.  App.  Div.  265, 
83  N.  Y.  Suppl.  1012;  Matter  of  O'Hara,  63 
N.  Y.  App.  Div.  512.  71  N.  Y.  Suppl.  613; 
People  V.  Martin,  62  Barb.  570,  43  How.  Pr. 
52;  People  v.  Busti  Bd.  of  Canvassers,  32 
Misc.  123,  66  N.  Y.  Suppl.  199;  People  v. 
Stevens,  5  Hill  616. 

O/iio.— State  v.  Murphy,  3  Ohio  Cir.  Ct. 
332,  2  Ohio  Cir.  Dec.  190. 

Pennsylvania. —  Com.  v.  Sellers,  7  Pa.  Disl 
665,  21  Pa.  Co.  Ct.  509;  Com.  v.  Pease,  1 
Dauph.  Co.  Rep.  47;  Com.  v.  Miffintown.  2 
Leg.  Gaz.  75;  Com.  v.  Clark,  6  Phila.  498. 
A  statutory  remedy  giving  a  contest  super- 
sedes mandamus  to  admit  a  person  elected. 
Com.  V.  Philadelphia,  2  Pars.  Eq.  Cas.  220. 
A  like  rule  was  applied  to  mandamus  to 
compel  the  extension  of  a  wharf,  there  being 
a  special  review.  Com.  v.  Clark,  supra. 
Mandamus  to  compel  registry  of  a  voter  de- 
nied because  of  two  stat^^te  remedies  given. 
Com.  V.  Cuncannon,  3  Brewst.  344.  Man- 
damus refused  to  reduce  an  assessment,  for 
like  reasons.  Yuengling  v.  Schuylkill  County 
Com'rs,  2  Leg.  Chron.  350.  Also  mandamus, 
to  compel  a  recorder  to  enter  satisfaction  of 
a  mortgage.  Com.  v.  Lane,  3  Wkly.  Notes 
Cas.  546.  A  statutory  remedy  for  the  failure 
of  an  election  officer  to  advertise  an  election 
takes  the  place  of  mandamus.  Com.  r.  Sel- 
lers, 7  Pa.  Dist.  665,  21  Pa.  Co.  Ct.  509.  It 
was  held  in  1843  that  a  special  remedy  under 
the  Statute  of  Westminster  II,  and  not  man- 
damus, was  the  proper  method  of  procuring 
the  settlement  of  a  bill  of  exceptions.  Drexel 
V.  Man,  6  Watts  &  S.  386,  40  Am.  Dec.  573. 
An<T  in  1888  a  peremptory  mandamus  was 
issued  under  such  statute  for  the  purpose. 
Reichenbach  v.  Ruddach,  121  Pa.  St.  18,  15 
Atl.  488.  Where  a  statute  as  to  removal  of 
paupers  does  not  give  a  remedy,  but  a  puni=ili- 
ment  for  non-performance,  mandamus  will 
issue.  Porter  Tp.  v.  Jersey  Shore,  82  Pa. 
St.  275. 
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adequate  ''^  and  its  applicability  must  not  be  doubtf  ul,*^^  and  it  must  not  be  obsolete.^ 
A  remedy  available  to  a  city,  however,  will  not  prevent  mandamus  by  the  state  to 
enforce  a  judgment  concerning  a  public  matter.^^ 

3.  Statutory  Duties  Where  No  Remedy  Is  Provided.  If  the  statute  prescribing 
a  duty  provides  no  remedy  mandamus  will  lie.^^ 

4.  Doubtful  Cases.    If  the  remedy  is  doubtful,  the  writ  will  issue.^^ 

5.  Effect  of  Election  of  Other  Remedy.  Where  relator  has  sought  other  means 
of  redress  the  writ  should  be  denied,^*  unless,  it  would  seem,  in  a  case  where  such 
other  relief  would  be  unavailing.^^ 

6.  Waiver  of  Objections.  An  objection  that  mandamus  is  not  the  only 
plain  and  adequate  remedy  may  be  waived.^^    But  defendant  may  insist  tliat 


Rhode  Island. —  Kenney  v.  State  Bd.  of 
Dentistry,  26  E.  I.  538,  59  Atl.  932. 

South  Dakota. —  Taubman  v.  Aurora 
County,  14  S.  D.  20G,  84  N.  W.  784,  special 
appeal  as  to  official  newspaper  adequate. 

Virginia. —  Eubank  v.  Bougliton^  98  Va. 
499,  36  S.  E.  529,  appeal  to  county  school  su- 
perintendent adequate.  A  statutory  action  of 
debt  excludes  mandamus  by  contractor 
against  a  county.  King  William  Justices  v. 
Munday,  2  Leigh  165,  21  Am.  Dec.  604. 

Washington. —  State  v.  TallmaUj  25  Wash. 
295,  65  Pac.  545. 

West  Virginia. —  Welty  v.  Barbour  County 
Ct.,  46  W.  Va.  460,  33  S.  E.  269.  A  statutory 
remedy  on  the  sheriff's  bond  excludes  man- 
damus to  compel  the  sheriff  to  pay  claims 
against  the  county  from  a  fund  in  his  hand 
raised  for  the  purpose.  Ratliffe  v.  Wayne 
County  Ct.,  36  W.  Va.  202,  14  S.  E.  1004. 

Wisconsin. —  State  v.  Houser,  122  Wis.  534, 
100  N.  W.  964  (special  statutory  decision  of 
political  committee  excludes  mandatory  in- 
junction) ;  State  V.  Gates,  86  Wis.  634,  57 
N.  W.  296,  39  Am.  St.  Rep.  912. 

United  States. — -Moore  v.  Greenhow,  114 
U.  S.  338,  5  S.  Ct.  1020,  29  L.  ed.  240. 

Mandatory  injunction. —  Under  Civ.  Code 
Pr.  §  271,  providing  that  a  mandatory  in- 
junction may  affirmatively  direct  the  doing 
of  the  act  required  to  be  done,  injunction 
and  not  mandamus  is  the  proper  remedy  to 
compel  a  telephone  company  to  install  an  in- 
strument. Williams  v.  Maysville  Tel.  Co., 
119  Ky.  33,  82  S.  W.  995,  26  Ky.  L.  Pep. 
945. 

78.  State  V.  Jacksonville  Terminal  Co.,  41 
Fla.  377,  27  So.  225,  statutory  action  for  dam- 
ages not  adequate  for  refusal  of  terminal 
company  to  admit  carrier  to  station.  If  a 
railroad  company,  required  to  erect  fences  on 
both  sides  of  its  road,  builds  a  fence  on  the 
edge  of  its  road-bed,  and  not  at  the  margin 
of  its  right  of  way,  an  adjoining  landowner 
may  compel  it  to  build  on  such  margin.  A 
remedy  given  the  landowner  to  build  and  re- 
cover the  expense  is  inapplicable,  because  the 
statute  does  not  contemplate  two  fences,  and 
the  company  had  built  one  in  the  wrong 
place.  Ohio,  etc.,  P.  Co.  v.  People,  121  111. 
483,  13  N.  E.  236.  See  also  supra,  note 
77. 

79.  People  v.  Head,  25  111.  325  (doubtful 
remedy  not  adequate)  ;  Peg.  v.  St.  George 
the  Martyr,  56  J.  P.  821,  61  L.  J.  Q.  B.  398, 
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07  L.  T.  Pep.  N.  S.  412.  See  also  supra, 
note  77. 

80.  Peg.  V.  St.  George  the  Martyr,  56  J.  P. 
821,  61  L.  J.  Q.  B.  398,  67  L.  T.  Rep.  N.  S. 
412. 

81.  A  provision  in  the  charter  of  a  city 
giving  it  the  right  to  construct  a  bridge  over 
railroad  tracks,  and  to  recoup  the  expenses 
from  the  railroad  company,  where  the  com- 
pany, after  an  order  duly  passed,  fails  to 
construct  such  bridge,  does  not  exclude  other 
methods  of  enforcing  the  order;  and  the 
state,  by  mandamus,  may  compel  an  obedi- 
ence where  the  order  has  been  affirmed  by  a 
court  on  appeal.  State  v.  New  York,  etc.,  R. 
Co.,  71  Conn.  43,  40  Atl.  925. 

82.  Ottawa  v.  People,  48  111.  233;  South 
St.  Bridge  Com'rs  v.  Philadelphia,  3  Brewst. 
(Pa.)  596;  Simpson  v.  Scottish  Union  Ins. 
Co.,  1  Hem.  &  M.  618,  9  Jur.  N.  S.  711,  32 
L.  J.  Ch.  329,  8  L.  T.  Rep.  N.  S.  112,  1  New 
Rep.  537,  11  Wkly.  Rep.  459. 

83.  Alabama. —  Etheridge  v.  Hall,  7  Port. 
47. 

Wevada.—  State  v.  Wright,  10  Nev.  167. 

Neiv  York. —  People  v.  Treanor,  15  N.  Y. 
App.  Div.  508,  44  N.  Y.  Suppl.  528;  Clark  v. 
Miller,  47  Barb.  38  [affirmed  in  54  N.  Y. 
528];  In  re  Williamsburgh,  1  Barb.  34. 

Pennsylvania. —  Com.  v.  Mount  Moriah 
Cemetery  Assoc.,  10  Phila.  385, 

Utah.—  Willia^ma  v.  Clayton,  6  Utah  86,  21 
Pac.  398. 

England. —  Rex  v.  Nottingham  Old  Water 
Works  Co.,  6  A.  &  E.  355,  6  L.  J.  K.  B.  89, 
1  N.  &  P.  480,  W.  W.  &  D.  166,  33  E.  C.  L. 
201. 

Canada. —  Ex  p.  Atty.-Gen.,  17  N.  Brunsw. 
667. 

84.  Illinois. —  Peoria  Bd.  of  School  In- 
spectors V.  People,  20  111.  525. 

Louisiana. —  State  v.  Rightor,  38  La.  Ann. 
558. 

Ohio.—  State  v.  Lipa,  28  Ohio  St.  665. 

Washington. — Achey  v.  Creech,  21  Wash. 
319,  58  Pac.  208. 

United  States. — 'Hitchcock  v.  Galveston,  48 
Fed.  640. 

Same  question  pending  in  a  court  of  equity 

defeats  writ.    People  v.  Chicago,  53  111.  424. 

85.  Apgar  v.  Chester  Tp.  School  Dist.  No. 
4,  34  N.  J.  L.  308;  People  v.  White,  11  Abb. 
Pr.  (N.  Y.)  168. 

86.  Byington  v.  Hamilton,  37  Kan.  758,  16 
Pac.  54. 
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there  is  another  adequate  reraedy,  although  he  has  also  interposed  other 
defenses.^^ 

E.  Use  of  Mandamus  For  Review.  Mandamus  will  not  be  granted  for  the 
purpose  of  review,^^  nor  is  it  available  as  a  substitute  for  an  appeal  or  writ  of 


87.  People  v.  Yonkers  Bd.  of  Police  Com'rs, 
174  N.  Y.  450,  67  N.  E.  78,  95  Am.  St.  Rep. 
596. 

88.  Alabama. —  Southern  R.  Co.  v.  Walker, 
132  Ala.  62,  31  So.  487;  Eoc  p.  McKissack, 
107  Ala.  493,  18  So.  140;  Ex  p.  Hayes,  92 
Ala.  120,  9  So.  156;  State  v.  Williams,  69 
Ala.  311;  Ex  p.  Garlington,  26  Ala.  170; 
Ex  p.  Rowland,  26  Ala.  133;  Ex  p.  Small,  25 
Ala.  74;  Ex  p.  Elston,  25  Ala.  72;  State  v. 
Bowen,  6  Ala.  511,  where  it  was  held  that  the 
final  judgment  of  a  court  of  record  in  a  mat- 
ter over  which  it  has  exclusive  jurisdiction  is 
conclusive  until  reversed,  and  mandamus  will 
not  lie  to  overthrow  it.  And  see  Ex  p.  Ma- 
hone,  30  Ala.  49,  50,  68  Am.  Dec.  Ill,  where 
the  court  said  obiter:  "Neither  is  it  our 
purpose  to  assert  the  doctrine,  that  by  the 
writ  of  mandamus  we  can  control  the  judg- 
ment of  the  primary  court,  on  the  evidence 
in  the  cause.  We  exhaust  our  power  when 
we  require  the  evidence  to  be  heard  and  con- 
sidered." But  compare  Wilson  v.  Duncan, 
114  Ala.  659,  672,  20  So.  1017  (where  the 
court  said:  "It  is  sometimes  employed  to 
correct  the  errors  of  inferior  tribunals,  and 
to  prevent  a  failure  of  justice,  or  irreparable 
injury,  when  there  is  a  clear  legal  right,  and 
there  is  absence  of  any  other  adequate  rem- 
edy) ;  Ex  p.  Garland,  42  Ala.  559  (where  the 
court  said :  "  The  mandamus  has  become, 
within  its  limited  sphere  of  operation  in  this 
State,  as  much  a  means  of  reviewing  the 
decision  of  a  subordinate  court  as  an  ap- 
peal "). 

Arkansas. —  Ex  p.  Hutt,  14  Ark.  368;  Ex  p. 
Williamson,  8  Ark.  424. 

California. —  Sankev  v.  Levy,  69  Cal.  244, 
10  Pac.  336;  People"' r.  Pratt,  28  Cal.  166, 
87  Am.  Dec.  110. 

Colorado. —  People  v.  Clerk  Arapahoe 
County  Dist.  Ct.,  22  Colo.  280,  44  Pac.  506. 

Indiana. —  Gregg  v.  State,  151  Ind.  241, 
51  N.  E.  359. 

loica. —  Scripture  v.  Burns,  59  Iowa  70, 
12  N.  W.  760. 

Louisiana. —  State  v.  Judges  Orleans  Par- 
ish Ct.  of  App.,  36  La.  Ann.  481. 

Maine. —  Smyth  v.  Titcomb,  31  Me.  272. 

Massachusetts. —  Smith  v.  Boston,  1  Gray 
72. 

Michigan. —  Detroit  United  R.  Co.  v.  Oak- 
land County  Cir.  Judge,  (1906)  109  N.  W. 
846 ;  Wells  i:  Montcalm  Cir.  Judge,  139  Mich. 
544,  102  N.  W.  1001,  holding  that  mandamus 
will  not  be  allowed  to  take  the  place  of  an 
appeal  or  a  writ  of  prohibition,  or  any  other 
writ  to  review  the  action  of  a  lower  court, 
even  where  two  courts  of  coordinate  juris- 
diction are  assuming  control  of  the  same 
parties  and  subject-matter. 

Missouri. —  State  v.  McKee,  150  Mo.  233, 
51  S.  W.  421;  State  v.  Rombauer,  125  Mo. 
632,  28  S.  W.  968;  Williams  v.  Cooper  Ct. 
[12] 


C.  PI.  Judge,  27  Mo.  225;  Dunl^lin  County 
V.  Dunklin  County  Dist.  Ct.,  23  Mo.  449; 
State  V.  Walker,  85  Mo.  App.  247;  State 
f.  Judge  St.  Louis  Cir.  Ct.,  1  Mo.  App.  543. 

Nebraska. —  State  v.  Jessen,  66  Nebr.  515, 
92  W.  584;  Miles  v.  State,  53  Nebr.  305, 
73  N.  W.  678 ;  State  v.  Piper,  50  Nebr.  25,  69 
N.  W.  378;  State  v.  Laflin,  40  Nebr.  441,  58 
N.  W.  936;  State  v.  Holmes,  38  Nebr.  355, 
56  N.  W.  979;  McGee  v.  State,  32  Nebr.  149, 
49  N.  W.  220;  State  Kinkaid,  23  Nebr. 
641,  37  N.  W.  61:^;  State  v.  Nelson,  21  Nebr. 
572,  32  N.  W.  589;  State  v.  Powell,  10  Nebr. 
48,  4  N.  W.  317:  State  v.  Nemaha  County, 
10  Nebr.  32,  4  N.  W.  373. 

Nevada. —  Hoole  v.  Kinkead,  16  Nev.  217. 

New  York. —  People  v.  Judges  Columbia  C. 
PI.,  3  How.  Pr.  30;  People  v.  Judges  Dutch- 
ess C.  PI.,  20  Wend.  658;  Judges  Oneida  C. 
PI.  V.  People,  18  Wend.  79.  And  see  People 
V.  Gale,  16  How.  Pr.  199;  Ex  p.  Koon,  1  Den. 
644;  Ex  p.  Gordon,  2  Hill  363.  But  compare 
People  V.  New  York  Super.  Ct.,  19  Wend.  68, 
where  it  is  said  that  mandamus  will  lie  to 
reverse  an  error  in  law. 

North  Carolina. —  Perry  v.  Chatham 
County,  130  N.  C.  558,  41  S.  E.  787,  holding 
that  a  party  may  elect  between  certiorari 
and  mandamus  when  no  appeal  lies,  since  the 
former  is  "  not  imperative  like  an  appeal." 

0/n'o.— State  v.  Waite,  70  Ohio  St.  149, 
71  N.  E.  286. 

South  Carolitia. —  £"£1?  p.  Scarborough,  34 
S.  C.  13,  12  S.  E.  666. 

Tea^Gts.— Matlock  v.  Smith,  96  Tex.  211,  71 
S.  W.  956. 

Utah. — ■  Civic  Federation  v.  Salt  Lake 
County,  22  Utah  6,  61  Pac.  222. 

Vermont. —  Foster  v.  Redfield,  50  Vt.  285. 

West  Virginia. —  Miller  v.  Tucker  County 
Ct.,  34  W.  Va.  285,  12  S.  E.  702;  State  v. 
Wood  County  Ct.,  33  W.  Va.  589,  11  S.  E. 
72. 

Wisconsi7i. —  State  v.  Johnson,  103  Wis. 
591,  623,  79  N.  W.  1081,  51  L.  R.  A.  33 
[quoted  in  State  v.  Ludwig,  106  Wis.  226, 
236,  82  N.  W.  158]  (where  the  court,  after 
observing,  in  effect,  that  in  cases  where  dis- 
cretion has  not  been  exercised  at  all,  or  the 
action  taken  by  the  inferior  court  is  without 
semblance  of  legal  cause  and  no  other  ade- 
quate remedy  exists,  mandamus  will  lie,  said: 
"  It  is  not  meant  by  this,  however,  that 
mandamus  wall  be  used  to  perform  the  func- 
tions of  appeal  or  writ  of  error,  as  seems  to 
have  been  the  tendency  in  the  supreme  courts 
of  Alabama  and  Michigan,  The  duty  of  the 
court  must  be  plain,  the  refusal  to  proceed 
within  its  jurisdiction  to  perform  that  duty 
must  be  clear,  the  results  of  such  refusal 
prejudicial,  the  remedy,  if  any,  by  appeal 
or  writ  of  error  utterly  inadequate,  and  the 
application  for  relief  by  mandamus  speedy 
and  prompt,  in  order  to  justify  the  issuance 
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error.^^  In  some  jurisdictions,  however,  these  rules  have  been  relaxed  in  particu- 
lar cases  and  mandamus  issued  to  avoid  the  consequences  of  errors  where  no 
remedy  has  been  provided  by  way  of  review,^*^  or  so  far  as  the  error  consists  in 
an  act  or  refusal  which  makes  an  adequate  remedy  by  appeal  impossible/^  or 


of  the  writ."  State  v.  Judge  Kenosha  Cir. 
Ct.,  3  Wis.  809. 

Wyo^nioig. —  State  v.  Board  of  Live  Stock 
Com'rs,  4  Wyo.  126,  32  Pac.  114. 

United  States. —  In  re  Burdett,  127  U.  S. 
771,  8  S.  Ct.  1394,  32  L.  ed.  321;  Ex  p. 
Newman,  14  Wall.  152,  20  L.  ed.  877 ;  U.  S. 
V.  Judges  U.  S.  Court  of  App.,  85  Fed.  177, 
29  C.  C.  A.  78. 

Canada. —  Meyers  v.  Baker,  26  U.  C.  Q.  B. 
16,  holding  that  mandamus  will  not  lie  where 
an  appeal  is  provided  by  law,  although  the 
relator  has  allowed  the  time  for  appeal  to 
lapse. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  62 
et  seq.,  134  et  seq. 

But  compare  State  v.  Teasdale,  21  Fla.  652, 
in  which  it  was  said  that  where  there  is  no 
writ  of  error  or  appeal  and  mandamus  is  the 
only  means  of  review,  the  court  granting  the 
writ  will  look  into  the  whole  cause  includ- 
ing the  testimony  and  ascertain  whether  or 
not  justice  has  been  done. 

Control  of  discretionary  acts  see  supra,  II, 
C,  2. 

89.  Alahama.- — Eoe  p.  South,  etc.,  Alabama 
R.  Co.,  65  Ala.  599. 

Colorado. —  People  v.  Arapahoe  County 
Dist.  Ct.,  14  Colo.  396,  24  Pac.  260. 

Michigan. —  Michigan  Mut.  F.  Ins.  Co.  v. 
Wayne  Cir.  Judge,  112  Mich.  270,  70  N.  W. 
582. 

Missouri. —  State  v.  Smith,  107  Mo.  527, 
16  S.  W.  401,  17  S.  W.  901;  State  v.  Me- 
gown,  89  Mo.  156,  1  S.  W.  208. 

Texas. —  Smith  v.  Conner,  98  Tex.  434,  84 
S.  \\\  815. 

Washington. —  State  v.  Spokane  County 
Super.  Ct.,  21  Wash.  108,  57  Pac.  352  [over- 
ruling as  far  as  in  conflict  State  v.  Hunter, 
3  Wash.  92,  27  Pac.  1076]. 

West  Virginia. — State  v.  Wood  County  Ct., 
33  W.  Va.  589,  595,  11  S.  E.  72. 

Wisconsin. — State  v.  Ludwig,  106  Wis.  226, 
82  N.  W.  158;  State  v.  Johnson,  103  Wis. 
591,  79  N.  W.  1081,  51  L.  R.  A.  33;  State 
V.  Taylor,  19  Wis.  566. 

United  States. —  American  Constr.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  148  U.  S.  372,  13 
S.  Ct.  758,  37  L.  ed.  486;  Ex  p.  Schwab,  98 
U.  S.  240,  35  L.  ed.  105;  U.  S.  v.  Judges 
U.  S.  Court  of  App.,  85  Fed,  177,  29  C.  C.  A. 
78. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  9. 

90.  Brazel  v.  New  South  Coal  Co.,  131  Ala. 
416,  30  So.  832;  Ex  p.  Tower  Mfg.  Co.,  103 
Ala.  415,  15  So.  836;  Chastain  v.  Armstrong, 
85  Ala.  215,  3  So.  788;  O'Neal  v.  Kelly, 
72  Ala.  559;  Heflin  v.  Rock  Mills  Mfg.,  etc., 
Co.,  58  Ala.  613;  Ex  p.  North,  49  Ala.  385; 
Ex  p.  Robbins,  29  Ala.  71;  Ex  p.  Cole,  28 
Ala.  50;  Boraim  v.  Da  Costa,  4  Ala.  393; 
State  V.  Lafayette  County  Ct.,  41  Mo.  221; 
Perry  v.  Chatham  County,  130  N.  C.  558, 
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41  S.  E.  787.  But  compare  Wood  v.  Strother, 
76  Cal.  545,  18  Pac.  766,  9  Am.  St.  Rep.  249; 
People  V.  Wayne  County  Bd.  of  Auditors,  10 
Mich.  307  ;  American  Constr.  Co.  v.  Jackson- 
ville, etc.,  R.  Co.,  148  U.  S.  372,  379,  13 
S.  Ct.  7.j8,  37  L.  ed.  486,  where  the  court 
said:  "But  a  writ  of  mandamus  cannot  be 
used  to  perform  the  office  of  an  appeal  or 
writ  of  error,  to  review  the  judicial  action 
of  an  inferior  court.  ...  It  does  not,  there- 
fore, lie  to  review  a  final  judgment  or  decree 
of  the  Circuit  Court,  sustaining  a  plea  to 
the  jurisdiction,  even  if  no  appeal  or  writ 
of  error  is  given  by  law." 

91.  Alahama. —  Anniston  First  Nat.  Bank 
V.  Cheney.  120  Ala.  117,  23  So.  733;  Wilson 
V.  Duncan,  114  Ala.  659,  21  So.  1017:  Ex  p. 
Barnes,  84  Ala.  540,  4  So.  769;  Ex  p.  Law- 
rence, 34  Ala.  446;  In  re  State,  7  Ala.  459; 
Ex  p.  Jones,  1  Ala.  15. 

California. — •  Gutierrez  v.  Hebberd,  106  Cal. 
167,  39  Pac.  529.  But  compare  Levv  v.  Yolo 
County  Super.  Ct.,  66  Cal.  292,  5  Pac.  353, 
holding  that,  when  an  appeal  is  erroneously 
dismissed  for  a  supposed  insufficiency  in  the 
undertaking,  mandamus  will  not  lie  to  vacate 
the  order  dismissing  it  until  such  order  has 
been  annulled  by  certiorari. 

loiva. —  See  Case  v.  Blood,  71  Iowa  632, 
33  N.  W.  144. 

Louisiana. —  State  v.  Judges  Orleans  Par- 
ish Ct.  of  App.,  105  La.  217,  29  So.  816; 
State  V.  Judge  Catahoula  Parish  Seventh 
Dist.  Ct.,  38  La.  Ann.  499;  State  v.  Judges 
Orleans  Parish  Ct.  of  App.,  37  La.  Ann. 
109;  State  v.  Mayo,  33  La.  Ann.  1070.  See 
also  State  v.  Judges  Second  Cir.  Ct.  of  App., 
33  La.  Ann.  1096.  But  compare  State  v. 
Rightor,  36  La.  Ann.  200,  where  mandamus 
was  refused  on  the  ground  that  another 
remedy  (by  writ  of  prohibition)  was  specially 
provided  for  cases  where  insufficient  security 
is  accepted  by  the  judge. 

Michigan. —  Stock  v.  Wayne  Cir.  Judge, 
143  Mich.  339,  106  N.  W.  897. 

j\'ew  York. —  People  v.  Bolte,  35  Misc.  53, 
71  N.  Y.  Suppl.  74. 

Wisconsin. —  State  v.  Mc Arthur,  13  Wis. 
407  [overruled  in  State  v.  Washburn,  22  Wis. 
99,  on  the  ground  that  the  error  was  ap- 
pealable, a  condition  which  was  not  consid- 
ered by  the  court]. 

United  States. —  See  Ex  p.  Newman,  14 
Wall.  152,  16o,  20  L.  ed.  877,  where  it  is  said 
by  Clifford,  J. :  "  Applications  for  a  man- 
damus to  a  subordinate  court  are  warranted 
by  the  principles  and  usages  of  law  in  cases 
where  the  subordinate  court,  having  juris- 
diction of  a  case,  refuses  to  hear  and  decide 
the  controversy,  or  where  such  a  court,  hav- 
ing heard  the  cause,  refuses  to  render  judg- 
ment or  enter  a  decree  in  the  case,  but  the 
principles  and  usages  of  law  do  not  warrant 
the  use  of  the  writ  to  re-examine  a  judgment 
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where  the  remedy  provided  by  way  of  review  is  unavailable,^'^  or  inadeq'iate  ; 
but  such  inadequacy  must  be  more  than  mere  inconvenience.^^ 

F.  Against  Whom  Writ  Lies  —  l.  In  General.  Mandamus  will  not  issue  to 
compel  any  one  other  tlian  an  officer  to  perform  an  official  act,^^  and  there  must 
be  someone  in  being  having  the  power  and  whose  duty  it  is  to  perform  the  act.^® 


or  decree  by  a  subordinate  court  in  any  case 
.  .  .  nor  will  the  writ  be  issued  in  any  case 
if  the  party  aggrieved  may  have  a  remedy 
by  writ  of  error  or  appeal." 

England.— v.  Stepnev,  [1902]  1  K.  B. 
317,  66  J.  P.  183,  71  L.  J.  K.  B.  238,  86  L.  T. 
Rep.  N.  S.  21,  5  Wkly.  Rep.  412,  holding  that 
where  an  inferior  tribunal  refuses  to  exercise 
jurisdiction  so  that  no  fovmdation  is  laid  for 
appeal  mandamus  will  lie  to  compel  it  to  do 
so. 

92.  Reynolds  v.  Crook,  95  Ala.  570,  11  So. 
412  (holding  that  when  there  is  no  party  in 
existence  who  can  prosecute  an  appeal  man- 
damus will  lie)  ;  In  re  State,  7  Ala.  259 
(holding  that  an  action  erroneously  abated 
by  the  court  on  the  death  of  a  party  may  be 
reinstated  by  mandamus)  ;  Johnson  v.  Glass- 
cock, 2  Ala.  519  (holding  that  if  the  inferior 
court  after  reversal  refuses  to  proceed  ac- 
cording to  the  mandate  of  the  appellate  tri- 
bunal mandamus  lies  to  compel  its  conform- 
ance). But  compare  In  re  Burdett,  127  U.  S. 
771,  8  S.  Ct.  1394,  37  L.  ed.  321,  where  the 
amount  in  controversy  was  too  small  to  per- 
mit a  writ  of  error,  mandamus  was  denied. 

93.  Alabama.—  EcD  p.  King,  27  Ala.  387 
(where  it  was  held  that  in  a  case  of  peculiar 
and  pressing  necessity  mandamus  should  be 
granted  in  spite  of  the  existence  of  another 
remedy)  ;  Boraim  v.  Da  Costa,  4  Ala.  393. 

/oica.— Case  v.  Blood,  71  Iowa  632,  33 
N.  W.  144;  Perkins  v.  West  Des  Moines  In- 
dependent School  Dist.  Bd.  of  Directors,  56 
Iowa  476,  9  N.  W.  356;  Benjamin  v.  Malake 
Dist.  Tp.,  50  Iowa  648,  holding  that  an  ap- 
peal to  an  authority  which  may  have  no 
power  to  enforce  its  decision  is  inadequate 
and  does  not  bar  mandamus. 

Maryland. —  Duer  v.  Dashiell,  91  Md.  660, 
47  Atl.  1040. 

Michigan. —  Dillon  v.  Shiawassee  Cir. 
Judge,  131  Mich.  574,  91  N.  W.  1029,  where 
mandamus  issued  on  the  ground  that  appeal 
would  be  too  slow. 

Missouri. —  State  v.  Reynolds,  (App.  1906) 
97  S.  W.  650  (where  appeal  was  held  too 
slow)  ;  State  v.  Osborne,  24  Mo.  App.  309. 

0/iio.— Noble  County  Com'rs  v.  Hunt,  33 
Ohio  St.  169. 

South  Dakota.— State  v.  Menzie,  17  S.  D. 
535,  97  N.  W.  745;  Huron  v.  Campbell,  3 
S.  D.  309,  53  N.  W.  182,  where  the  result  of 
an  injunction  which  the  relator  sought  to 
vacate  by  mandamus  might  have  deprived  the 
city  of  services  of  counsel  in  time  of  need, 
pending  an  appeal,  and  it  was  held  that  ap- 
peal would  not  be  an  adequate  remedy  so  as 
to  bar  mandamus. 

Washington.— St3Lte  v.  Hatch,  36  Wash. 
164,  78  Pac.  796. 

Wisconsin. —  State  v.  Johnson,  105  Wis. 
164,  83  N.  W.  320;  State  v.  Johnson,  103 


Wis.  591,  79  N.  W.  1081,  51  L.  R.  A.  33,  in 
both  of  which  cases  it  was  held  that  where 
the  action  of  the  inferior  court  is  an  abso- 
lute wrong,  and  will  result  in  loss  without 
remedy  unless  immediate  relief  is  given, 
mandamus  will  lie  for  redress.  These  cases 
are  distinguished  as  involving  "  a  most  ex- 
traordinary exigency  "  in  State  i\  Ludwig, 
106  Wis.  226,  237,  82  N.  W.  158. 

United  States. —  North  Alabama  Develop- 
ment Co.  V.  Orman,  71  Fed.  764,  18  C.  C.  A. 
309,  holding  that  mandamus  is  not  improper 
where  a  writ  of  error  is  not  fully  adequate. 

94.  State  v.  Judge  Twenty-First  Judicial 
Dist.,  36  La.  394;  State  v.  Judge  St.  Louis 
Cir.  Ct.,  1  Mo.  App.  543,  545  (where  the  court 
refusing  mandamus  said :  "  We  are  told  that 
the  relator  would  be  annoyed,  and  that  large 
costs  would  be  incurred  by  the  prolongation 
of  this  litigation  beyond  its  necessary  limits. 
This  is,  of  course,  an  evil,  but  we  cannot  for 
that  reason  apply  a  remedy  which  the  law 
will  not  sanction " )  ;  State  v.  Hadley,  20 
Wash.  520,  56  Pac.  29  (where  it  was  urged 
that  the  issue  sought  to  be  forced  upon  a 
court  by  mandamus  was  of  great  importance 
to  the  county ;  that  it  was  desirable  to  obtain 
a  construction  of  the  law  in  question  before 
the  session  of  the  legislature ;  and  that  appeal 
would  be  too  slow^  and  it  was  held  that  the 
length  of  time  involved  m  litigation  was  not 
a  test  of  adequacy  of  remedy  by  appeal); 
State  V.  Johnson,  103  Wis.  591,  622,  79  N.  W, 
1081,  51  L.  R.  A.  33  (where  the  court  said. 
"  The  remedy  by  appeal  must  be  substantially 
adequate  in  order  to  prevent  relief  by  man- 
damus. If  it  appears  that  an  appeal  will 
not  be  an  adequate  remedy,  mandamus  may 
still  issue,  in  the  discretion  of  the  court"). 

95.  Leach  u.  Aitken,  91  Cal.  484,  28  Pac. 
777  ;  Wright  r.  Kelley,  4  Ida.  624,  43  Pac. 
565,  holding  that,  where  a  writ  is  sought  to 
compel  commissioners  of  a  county  to  perform 
an  official  act,  respondents  m.ust  be  de  facto 
officers  of  the  county  at  the  time  the  writ  is 
to  issue. 

Definition  of  terms. —  "  An  office  is  a  public 
station  or  employment  conferred  by  the  ap- 
pointment of  the  government.  And  any  man 
is  a  public  officer  wJio  is  appointed  by  govern- 
ment, and  has  any  duty  to  perform  concern- 
ing the  public  ;  nor  is  he  any  the  less  a  public 
officer  because  his  authority  or  duty  is  con- 
fined to  narrow  limits."  Polk  v.  James,  68 
Ga.  128,  131. 

Necessity  that  duty  arise  from  office,  trust, 
or  station  see  supra,  II,  C,  2,  c. 

96.  State  v.  Beloit,  21  Wis.  280,  91  Am. 
Dec.  474,  holding  that  persons  elected  super- 
visors of  a  town,  who  refuse  to  qualify  or 
serve,  cannot  be  treated  as  supervisors  de 
facto  and  commanded  to  levy  a  tax. 

Extinct  public  corporation. — Mandamus  will 
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De  facto  officers  are,  however,  subject  to  the  writ/^^  The  writ  will  not  lie  against 
an  officer  after  the  expiration  of  his  terin,^^  or  after  he  has  resigned  '^'^  or  ceased  to 
act  as  an  officer,^  or  the  office  has  become  functus  oficio?  A  continuing  duty 
may  be  enforced  against  successors  of  the  officer  originally  in  default,^  although 
a  writ  will  not  lie  against  such  successors  when  not  themselves  in  default,  for  the 
failure  of  their  predecessors  to  perform  the  duty/  Where,  however,  an  officer  is 
charged  ex  officio  with  a  duty  in  another  capacity,  he  may  be  compelled  to  per- 
form such  duty,  although  the  term  of  the  office  from  which  it  arose  has  expired.^ 
And  it  has  been  held  that  an  officer  may  be  compelled  to  perform  a  duty  personal 
to  himself  and  which  does  not  devolve  upon  his  successor  even  after  his  term  has 
expired.^    A  new  public  corporation  which  has  succeeded  another,  which  has 


not  lie  against  an  extinct  public  corporation 
or  the  former  members  thereof.  Barkley  v. 
Madison  Parish,  etc.,  Bd.  of  Levee  Com'rs, 
93  U.  S.  258,  22  L.  ed.  893. 

97.  Wright  v.  Kelley,  4  Ida.  624,  43  Pac. 
565;  People  v.  Ingham  Count}^  36  Mich.  416; 
Kelly  V.  Wimberly,  61  Miss.  548;  People  v, 
Schiellein,  95  N.  Y.  124. 

98.  Alabama. —  Ex  p.  Trice,  53  Ala.  546. 
Arkansas. —  Lamar  v.  Wilkins,  28  Ark.  34, 

where  refusal  to  issue  the  writ  was  based 
on  the  ground  that  it  would  be  ineffectual. 

loioa. —  Eyerly  v.  Jaspar  County,  81  Iowa 
189,  46  N.  W.  986. 

Kentucky. —  Terry  v.  Baker,  67  S.  W.  258, 
23  Ky.  L.  Rep.  2406. 

iSevada. —  State  r.  Kirman,  17  Nev.  380,. 
30  Pac.  1075. 

New  Jersey. —  State  v.  Holliday,  8  N.  J.  L. 
265. 

Ohio.—  State  v.  Lynch,  8  Ohio  St.  347, 
holding  that  the  fact  that  prior  to  the  issue 
and  service  of  an  alternative  writ  of  man- 
damus to  compel  a  township  treasurer  to  pay 
an  order,  the  term  of  office  of  such  treasurer 
had  expired  and  all  the  funds  in  his  hands 
had  in  good  faith  been  paid  over  to  his  suc- 
cessor in  office,  is  as  to  him  a  good  defense. 

West  Virginia. —  Holdermann  v.  Schane,  56 
W.  Va.  11,  48  S.  E.  512;  Dent  v.  Taylor 
County,  45  W.  Va.  750,  32  S.  E.  250. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  59. 

Abatement  of  proceedings  on  expiration  of 
officer's  term  see  ijifra,  IX,  D,  4. 

Effect  of  termination  of  power  to  act  in 
general  see  supra,  11,  C,  4,  a. 

Judges. —  One  who  is  no  longer  a  judge  can- 
not be  compelled  to  exercise  judicial  func- 
tions. People  V.  Pearson,  4  111.  270  ;  People 
V.  Altgeld,  43  111.  App.  460.  Hence  a  judge 
before  whom  an  action  is  tried  cannot  after 
his  term  of  office  has  expired  be  compelled  to 
settle  a  bill  of  exceptions,  although  he  is 
authorized  by  statute  to  settle  such  a  bill. 
Leach  v.  Aitken,  91  Cal.  484,  28  Pac.  777; 
State  V.  Allyn,  7  Wash.  285,  34  Pac.  914. 
But  see  State  v.  Barnes,  16  Nebr.  37,  19 
N.  W.  701,  Nor  will  a  judge  whose  term  is 
about  to  expire  be  compelled  to  proceed  to 
trial.  Terry  v.  Baker,  67  S.  W.  258,  23  Ky. 
L.  E,ep.  2406. 

Justices  of  the  peace. —  Mandamus  will  not 
issue  to  a  justice  of  the  peace  whose  term 
has  expired.  Center  First  Nat.  Bank  v.  Row- 
land, (Tex.  Civ.  App.  1907)  99  S.  W.  1043. 

[II,  F,  1] 


Delivery  of  books  and  papers  to  successor 

see  infra,  VI,  C,  7,  ij. 

99.  De  Haas  v.  Newaygo  Cir.  Judge,  46 
Mich.  12,  8  N.  W.  587,  holding  that  man- 
damus to  settle  a  case  for  review  will  not 
issue  to  a  judge  who  has  resigned  since  filing 
his  answer  to  the  order  to  show  cause,  but 
that  relief  should  be  asked  from  his  succes- 
sor. 

Simulated  resignation. —  It  seems  that  a 

simulated  resignation  from  office,  or  a  resig- 
nation made  for  the  purpose  of  evading  the 
performance  of  official  duties,  does  not  bar 
mandamus  to  compel  the  officer  to  perform. 
Edwards  v.  U.  S.,  103  U.  S.  471,  26  L.  ed. 
314. 

1.  State  V.  Bailey,  7  Iowa  390;  Mason  v. 
Brookfield  School  Dist.  No.  14,  20  Vt.  487. 

2.  Sate  V.  Waterman,  5  Nev,  323;  People 
V.  Reardon,  49  Hun  (N.  Y.)  425,  3  N.  Y. 
Suppl.  560;  People  v.  Greene  County,  12 
Barb.  (N.  Y.)  217;  People  v.  Busti  Bd.  of 
Town  Canvassers,  32  Misc.  (N.  Y.)  123,  66 
N.  Y.  Suppl.  199;  Rumsey  v.  Lindsey,  207 
Pa.  St.  262,  56  Atl.  430. 

Court. —  Mandamus  will  not  be  granted  to  a 
court  acting  under  a  special  permission 
which  has  expired  by  its  own  limitation. 
People  V.  Monroe  Oyer  &  T.,  20  Wend.  (N.  Y.) 
108. 

3.  State  V.  Marshall  County  Judge,  7  Iowa 
186;  State  v.  Cornwall,  97  Wis.  565,  63 
N.  W.  63. 

Bringing  in  or  substituting  successors  as 
parties  see  infra,  IX,  C,  3,  a. 

Directing  writ  to  successors  see  infra,  IX, 
E,  3,  e,  (II)  ;  K,  6,  b. 

Succession  of  judges  see  infra,  IV,  B,  1,  c, 

(IV). 

Successors  as  parties  to  proceedings  see 

infra,  IX,  C,  2. 

Writ  as  binding  successors  see  infra,  IX, 
J,  4,  b,  (II). 

4.  People  V.  Burns,  106  N.  Y.  App.  Div. 
36,  94  N.  Y.  Suppl.  196;  State  v.  Cincinnati, 
7  Ohio  Dec.  (Eeprint)  326,  2  Cine.  L.  Bui. 
114;  Holdermann  v.  Schane,  56  W.  Va.  11, 
48  S.  E.  512. 

5.  People  V.  Burns,  106  N.  Y.  App.  Div.  36, 
94  N.  Y.  Suppl.  196. 

6.  State  V.  Shearer,  29  Nebr.  477,  45  N.  W. 
784,  holding  that  an  ex-county  clerk  might  be 
compelled  to  report  the  fees  of  his  office  and 
pay  the  excess  over  the  amount  to  which  he 
was  entitled  into  the  county  treasury.  And 
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thereupon  become  extinct,  cannot  be  compelled  to  perform  a  duty  of  the  old 
corporation.'^ 

2.  Corporation  or  Officer.  If  a  public  duty  is  imposed  on  a  public  or  pri- 
vate corporation  generally,  and  not  on  a  particular  officer  thereof,  a  party  seeking 
to  have  that  duty  performed  may  proceed  against  the  corporation  as  such.^  But 
if  the  duty  is  imposed  on  a  particular  officer  of  the  corporation,  tlie  party  seeking 
to  have  the  duty  performed  must  generally  proceed  against  that  officer ;  he  can- 
not as  a  rule  proceed  against  the  corporation  as  such  to  compel  it  to  perform  the 
duty ;  ^  nor  can  he  proceed  against  the  corporation  to  compel  it  to  require  the 
officer  to  act.^^ 

G.  Conditions  Precedent — l.  Demand.  As  a  general  rule  relator  must 
have  demanded  performance  of  the  act  or  duty  which  he  seeks  to  enforce.-^ 
Where,  however,  the  duty  is  strictly  public  and  enjoined  by  law  and  no  person 
is  charged  by  law  with  the  duty  to  demand,  no  demand  is  necessary, and  this  is 


see  Keokuk  r.  Merriam,  44  Iowa  432,  holding 
that  mandamus  would  be  a  proper  remedy 
of  a  municipal  corporation  for  the  wrongful 
detention  of  its  books  by  a  public  officer  after 
resignation. 

Compelling  delivery  of  books  and  records 
see  infra,  VI,  C,  7,  b. 

7.  Barkley  r.  Levee  Com'rs,  93  U.  S.  258,  23 
L.  ed.  893. 

8.  See  in^ra,  IX,  C,  2,  b. 

Mandamus  against  private  corporations  see 
iwfra,  VII. 

Mandamus  against  public  corporations  see 

infra,  VI. 

9.  See  iyxtra,  IX,  C,  2,  b. 

Mandamus  against  municipal  corporations 
and  officers  thereof  see  infra,  VI. 

Mandamus  against  private  corporations  and 
officers  thereof  see  infra,  VII. 

10.  Eyerly  v.  Jasper  County,  72  Iowa  149, 
33  N.  W.  609.  And  see  State  v.  Williams, 
45  Oreg.  314,  77  Pac.  965,  67  L.  R.  A.  166; 
Reg.  V.  Derby,  2  Salk.  436 ;  Dagenais  r.  Tren- 
ton, 24  Ont.  343.  Contra,  Bav  State  Gas  Co. 
V.  State,  4  Pennew.  (Del.)  497,  56  Atl.  1120. 

11.  Alabama. — Moseley  r.  Collins,  133  Ala. 
326,  32  So.  131,  demand  to  correct  corporate 
record  essential. 

California. —  Wilson  v.  Veterans'  Home, 
138  Cal.  67,  70  Pac.  1059  (readmission  of 
soldier  discharged  from  veterans'  home)  ; 
Sliirley  v.  Cottonwood  School  Dist.,  (1892) 
31  Pac.  365  (teacher's  salary)  ;  Oroville,  etc., 
R.  Co.  V.  Plumas  County,  37  Cal.  354  (en- 
forcing railroad  aid)  ;  Crandall  v.  Amador 
County,  20  Cal.  72;  People  v.  Romero,  18 
Cal.  89. 

Connecticut. —  Harrison  v.  Simonds^  44 
Conn.  318. 

Georgia. —  Payne  r.  Perkerson,  56  Ga.  672; 
Leonard  v.  House^  15  Ga.  473. 

Illinois. —  People  v.  Mt.  Morris,  145  111. 
427,  34  N.  E.  144;  People  v.  Hyde  Park,  117 
111.  462,  6  N.  E.  33;  People  v.  Dulaney,  96 
111.  503;  People  v.  Gibbons,  91  111.  App.  567, 
transfer  of  record  on  change  of  venue. 

Indiana. —  State  v.  Fisher,  157  Ind.  412, 
61  N.  E.  929;  Lake  Erie,  etc.,  R.  Co.  v. 
State,  139  Ind.  158,  38  N.  E.  596. 

Kansas.— Bohhs  v.  Stauffer,  24  Kan.  127. 

Michigan. —  Presthus  v.  Gogebic  Cir.  Judge, 
142  Mich.  204,  105  N.  W.  154;  People  v. 


Quartermaster-Gen.,  25  Mich.  340;  People  v. 
Walker,  9  Mich.  328. 

Minnesota. —  State  v.  Schaack^  28  Minn. 
358,  10  N.  W.  22;  State  v.  Davis,  17  Minn. 
429. 

Xebraska. —  Kemerer  v.  State,  7  Nebr.  130; 
State  V.  Holmes,  5  Nebr.  (Unoff.)  66,  97 
X.  W.  243. 

Xevada. —  State  v.  Adams,  19  Nev.  370,  12 
Pac.  488. 

New  Jersey. —  Sheridan  v.  Van  Winkle,  43 
N.  J.  L.  579;  Gledhill  v.  Governor,  25 
N.  J.  L.  331. 

New  York. —  People  v.  New  York  County 
Democratic  Gen.  Committee,  175  N.  Y.  415, 
67  N.  E.  898;  People  v.  Welde,  61  N.  Y. 
App.  Div.  580,  70  N.  Y,  Suppl.  869;  People 
r.  Svracuse,  26  Misc.  522,  57  N.  Y.  Suppl. 
617;'  People  v.  McDonald,  52  N.  Y.  Suppl. 
898. 

North  Carolina. —  Horne  v.  Cumberland 
County,  122  X.  C.  466,  29  S.  E.  581;  Alex- 
ander V.  McDowell  County,  67  N.  C.  330. 

Pennsylvania. —  Dunn's  Case,  9  Pa,  Co.  Ct. 
417;  Jefferson  Tp.  Case,  1  Pearson  252. 

South  Carolina. —  State  v.  Lehre,  7  Rich. 
234. 

Wisconsi7i. —  State  v.  Milwaukee,  20  Wis. 
87. 

United  States. —  Edinburg  Coal  Co.  V. 
Humphreys,  134  Fed.  839,  67  C.  C.  A.  435; 
L'.  S.  V.  Indian  Grave  Drainage  Dist.,  85 
Fed.  928,  29  C.  C.  A.  578. 

Canada.— Re  Peck,  34  U.  C.  Q.  B.  129; 
In  re  Union  School,  17  U.  C.  Q.  B.  275;  Reg. 
r.  Bruce,  11  U.  C.  C.  P.  575. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  44. 

Second  application  for  writ  where  first  has 
failed  see  infra,  IX,  J,  4,  c. 

Offer  of  fees  must  accompany  demand  on 
ministerial  officer.  In  re  Euphrasin  Tp.  Clerk, 
12  U.  C.  Q.  B.  622. 

12.  Colorado. —  Rizer  v.  People,  18  Colo. 
App.  40,  69  Pac.  315,  calling  election, 

Florida.—  State  v.  Jacksonville,  22  Fla.  21. 

Illinois.— Veo^le  v.  Edgar  County,  223  111. 
187,  79  N.  E.  123;  State  Bd.  of  Equalization 
V.  People,  191  111.  528,  61  N.  E.  339,  58 
L.  R.  A.  513;  People  v.  Kipley,  171  111.  44, 
49  XT.  E.  229.  41  L.  R.  A.  775;  Goshen  v. 
Jackson,  165  111.  17,  45  N.  E.  1000;  People 
V.  Crabb,  156  111.  155,  40  N.  E.  319;  People 
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also  true  where  the  duty  is  imperatively  required  by  law  of  ministerial  officers,^^ 
particularly  where  respondent  has  done  an  act  which  he  calls  a  performance.'^* 
But  where  the  duty  is  of  a  private  nature  affecting  only  the  riglit  of  the  relator 
there  must  have  been  a  demand.^''  Where  it  appears  that  a  demand  would  be 
unavailing  it  need  not  be  made/^  as  where  the  course  and  conduct  of  officers  is 
such  as  to  show  a  settled  purpose  not  to  perform  the  imposed  duty.^'''  The 
demand  must  be  unambiguous.^^  A  demand  upon  an  officer  is  good  as  against 
his  successor.^^ 

2.  Refusal  and  Default.    Conversely  to  the  rule  requiring  a  demand  there 


V.  Williams,  145  111.  573,  33  N.  E.  849,  36 
Am.  St.  Rep.  514,  24  L.  R.  A.  492  (holding 
that  public  officer  may  be  compelled  to  act 
as  such  -without  request)  ;  People  v.  Mt.  Mor- 
ris, 137  111.  576,  27  N.  E.  757;  People  v. 
Upper  Alton  School  Dlst.  Bd.  of  Education, 
127  111.  613,  21  N.  E.  187;  Highway  Com'rs 
V.  Jackson,  61  111.  App.  381. 

loioa. —  State  v.  Bailey,  7  Iowa  390;  State 
V.  Marshall  County  Judge,  7  Iowa  186. 

Minnesota. —  State  v.  Weld,  39  Minn.  426, 
40  N.  W.  561. 

'New  Jersey. —  Morris  v.  Wrightson,  56 
N.  J.  L.  126,  28  Atl.  5(3,  22  L.  R.  A.  548. 

New  York. —  People  v.  Cruger,  12  N.  Y. 
App.  Div.  536,  42  N.  Y.  Suppl.  398. 

South  Carolina. —  Milster  v.  Spartanburg, 
68  S.  C.  26,  46  S.  E.  539. 

Virginia. —  Lewis  v.  Christian,  101  Va.  135, 
43  S.  E.  331. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515;  State  v.  Brown,  19 
Wash.  383,  53  Pac.  548;  Northern  Pac.  R. 
Co.  V.  Territory,  3  Wash.  Terr.  303,  13  Pac. 
604  [reversed  on  other  grounds  in  142  U.  S. 
492,  35  L.  ed.  1092,  12  S.  Ct.  283]. 

Wisconsin. —  State  v.  Cornwall,  97  Wis. 
565,  73  N.  W.  63. 

But  see  In  re  Moultcn,  12  Ont.  App.  503. 

13.  Florida. —  Columbia  County  Com'rs  v. 
King,  13  Fla.  451. 

Maryland. —  Mottu  v.  Primrose,  23  Md. 
482,  corporate  b3^-law. 

Oklahoma. —  Swan  v.  Wilderson,  10  Okla. 
547,  62  Pac.  422. 

Pennsylvania. —  Com.  v.  Allegheny  County, 
37  Pa.  St.  237. 

South  Dakota. —  Heintz  v.  Moulton,  7  S.  D. 
272,  64  N.  W.  135. 

Wisconsin. —  State  v.  Racine,  22  Wis.  258. 

United  States. —  Riverside  County  v. 
Thompson,  122  Fed.  860,  59  C.  C.  A.  70. 

Civil  service. —  Under  Greater  New  York 
Charter,  providing  that  when  an  office  is 
abolished  the  person  holding  it  shall  be 
deemed  suspended  without  pay  and  shall  be 
reinstated  within  one  year  thereafter  if  there 
is  need  for  his  services,  where  an  employee 
is  placed  on  the  suspended  list  and  a  vacancy 
occurs  entitling  him  to  reinstatement  it  is 
not  necessary  for  him  to  demand  reinstate- 
ment before  bringing  mandamus.  People  v. 
Grout,  45  Misc.  (N.^Y.)  47,  90  N.  Y.  Suppl. 
861. 

14.  State  f.  Marshall  County  Judge,  7  Iowa 
186. 

15.  Illinois. —  People  v.  Mt.  Morris,  137  111. 
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576,  27  N.  E.  757;  People  v.  Upper  Alton 
School-Dist.  Bd.  of  Education,  127  111.  613, 
21  N.  E.  187;  Women's  Catholic  0.  of  F. 
V.  Condon,  84  111.  App.  564. 

Indiana. —  Ingerman  v.  State,  128  Ind.  225, 
27  N.  E.  499. 

loiva. —  Mystic  Milling  Co.  v.  Chicago,  etc., 
R.  Co.,  (1906)  107  N.  W.  943. 

Nebraska.—  State  v.  Smith,  31  Nebr.  590, 
48  N.  W.  468;  State  v.  Eberhart,  14  Nebr. 
201,  15  N.  W.  320. 

Nevada. —  State  v.  Wright,  10  Nev.  167. 

Rhode  Island. —  Cavanaugh  v.  Pawtucket, 
23  R.  I.  102,  49  Atl.  494. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  44. 

Necessity  of  averring  demand  see  infra,  IX, 
E,  3,  d,  (iJi),  (B). 

16.  Kansas. —  Chicago,  etc.,  R.  Co.  v.  Chase 
County,  49  Kan.  399,  30  Pac.  456. 

Nevada. —  Gamble  v.  First  Judicial  Dist. 
Ct.,  27  Nev.  233,  74  Pac.  530. 

New  Jersey. —  State  v.  Wrightson,  56 
N.  J.  L.  126,  28  Atl.  56,  22  L.  R.  A.  548. 

Pennsylvania. —  Com.  v.  Pittsburgh,  34 
Pa.  St.  496. 

Washington. —  State  v.  Byrne,  32  Wash. 
264,  73  Pac.  394;  State  v.  Pacific  Brewing, 
etc.,  Co.,  21  Wash.  451,  58  Pac.  584,  47 
L.  R.  A.  208. 

West  Virginia. — Fisher  v.  Charleston,  17 
W.  Va.  595. 

United  States. —  U.  S.  v.  Saunders,  124 
Fed.  124,  59  C.  C.  A.  394. 

Canada. —  In  re  Davidson,  24  U.  C.  Q.  B. 
66. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  44. 

17.  Kansas. —  Chicago,  etc.,  R.  Co.  v.  Chase 
County,  49  Kan.  399,  30  Pac.  456. 

Kentucky. —  Maddox  v.  Graham,  2  Mete. 
56. 

Massachusetts. —  Atty.-Gen.  v.  Boston^  123 
Mass.  460. 

Michigan. —  People  v.  Mahoney,  30  i\Iich. 
100. 

Nebraska. —  State  v.  Baushausen,  49  Nebr. 
558,  68  N.  W.  950. 

South  Carolina. —  Morton  v.  Comptroller- 
Gen.,  4  S.  C.  430. 

Texas.— -  Aw^im  v.  Cahill,  (1905)  88  S.  W. 
542. 

United  States. —  U.  S.  v.  Brooklyn  Bd.  of 
Auditors,  8  Fed.  473. 

18.  Com.  V.  Pittsburg,  209  Pa.  St.  333,  58 
Atl.  669;  State  v.  Cheraw.  etc.,  R.  Co..  16 
S.  C.  524;  State  v.  Reed,  36  Wash.  638,  79 
Pac.  306. 

19.  Wood  V.  State,  155  Ind.  1,  55  N.  E. 
959. 
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must  have  been  a  refusal  on  the  part  of  respondents,^^  and  there  must  have  been 
an  actual  default ;  mandamus  will  not  be  granted  in  anticipation  of  an  omission 
of  duty.^^  It  has  been  held,  however,  that  a  refusal  may  be  in  advance  of  the  time 
fixed  for  performance.^    The  refusal  must  be  by  the  person  empowered  to  act.^^ 


20.  Alabama. —  Moseley  v.  Collins,  133  Ala. 
326,  32  So.  131. 

California. —  Tilden  v.  Sacramento  County, 
41  Cal.  68;  Crandall  v.  Amador  County,  20 
Cal.  72;  People  v.  Romero,  18  Cal.  89. 

Colorado. —  Grand  County  v.  People^  8 
Colo.  App.  43,  46  Pac.  107. 

Connecticut. —  Harrison  v.  Simonds,  44 
Conn.  318;  Douglas  i>.  Chatham,  41  Conn. 
211. 

Florida. —  State  v.  Jefferson  County,  17 
Fla.  707;  State  f.  Gibbs,  13  Fla.  55,  7  Am. 
Rep.  233. 

Geo rgrm.— Park  r.  Candler,  113  Ga.  647, 
39  S.  E.  89;  Leonard  v.  House.  15  Ga,  473. 

Illinois. —  State  Bd.  of  Equalization  v.  Peo- 
ple, 191  111.  528,  61  N.  E.  339,  58  L.  R.  A.  513. 

Indiana. —  Lewis  r.  Henlev,  2  Ind.  332. 

/016-a.— Case  v.  Blood,  68  Iowa  486,  27 
N.  W.  470;  Price  v.  Harned,  1  Iowa  473. 

Kansas. —  Bryson  v.  Spaulding,  20  Kan. 
427;  Garden  Citv  First  Nat.  Bank  v.  Morton 
County,  7  Kan.  App.  739,  52  Pac.  580. 

Michigan. —  Sadler  v.  Sheahan,  92  Mich. 
630,  52  N.  W.  1030. 

Minnesota. —  State  v.  Olson,  55  Minn.  118, 
56  N.  W.  585. 

Nevada.— State  v.  Gracey,  11  Nev.  223. 

New  York. —  People  r.  Democratic  Gen. 
Committee,  82  N.  Y.  App.  Div.  173,  81  N.  Y. 
Suppl.  784  [reversing  39  ^Nlisc.  724,  80  X.  Y. 
Suppl.  953,  and  affirmed  in  175  N.  Y.  415,  67 
N.  E.  898]. 

0/n'o. —  State  v.  Board  of  Elections,  24 
Ohio  Cir.  Ct.  654. 

Texas. —  Dunn  v.  St.  Louis,  Southwestern 
R.  Co.,  (Civ.  App.  1905)  88  S.  W.  532;  Alt- 
gelt  V.  Campbell.  (Civ.  App.  1904)  78  S.  W. 
967;  Burrell  v.  Blanchard,  (Civ.  App.  1899) 
51  S.  W.  46. 

Fermo^if.— Bates  v.  Keith,  66  Vt.  163,  28 
Atl.  865. 

Virginia. —  Gleaves  v.  Terrv,  93  Va.  491, 
25  S.  E.  552,  34  L.  R.  A.  144.* 

Wisconsin. —  Baker  v.  State^  86  Wis.  474, 
56  N.  W.  1088. 

See  33  Cent.  Di^.  tit.  "Mandamus,"  §  46. 

21.  Colorado. —  People  v.  Judge  Boulder 
County  Dist.  Ct.,  18  Colo.  500,  33  Pac.  162. 

District  of  Columbia. —  U.  S.  v.  Bowen,  6 
D.  C.  196. 

Florida. —  State  v.  Volusia  County,  28  Fla. 
793,  10  So.  14;  Lake  County  r.  State,  24 
Fla.  263,  4  So.  795.  Intention  not  to  act  is 
not  sufficient.  Ex  p.  Ivey,  26  Fla.  537,  8  So. 
427. 

Georgia.— -Lee  v.  Taylor,  107  Ga.  362,  33 
S.  E.  408. 

Hau-aii. —  Castle  v.  Kapena,  5  Hawaii  27. 

niinois.—  People  v.  Adams  County,  185  111. 
288,  56  N.  E.  1044;  Gormley  v.  Day,  114  111. 
185,  28  N.  E.  693. 

7o?ca.— Chicago,  etc.,  R.  Co.  v.  01m  stead, 
46  Iowa  316. 


Kansas. —  State  v.  Carney,  3  Kan.  81,  hold- 
ing that  no  previous  threat  or  predetermi- 
nation not  to  perform  can  amount  to  a  de- 
fault. 

Maryland. —  Sterling  v.  McMaster,  82  Md. 
164,  33  Atl.  461;  Allegany  County  v.  Alle- 
gany County  Com'rs,  20  Md.  449. 

Missouri. —  State  v.  Associated  Press,  159 
Mo.  410,  60  S.  W.  91,  81  Am.  St.  Rep.  151,  51 
L.  R.  A.  151. 

Montana. —  State  v.  Weston,  31  Mont.  218, 
78  Pac.  487;  State  v.  Rotwitt,  15  Mont.  29, 
37  Pac.  845. 

Nebraska.—  State  v.  Ramsey,  8  Nebr.  280 ; 
State  V.  York  County  School  Dist.  No.  9,  8 
Nebr.  92. 

Nevada.— Hardin  v.  Guthrie,  26  Nev.  246, 
66  Pac.  744;  State  v.  Gracey,  11  Nev.  223. 

Ohio. —  Zanesville  v.  Riciiards,  5  Ohio  St. 
589;  State  v.  Hamilton  County,  7  Ohio  Dec. 
(Reprint)  357,  2  Cine.  L.  Bui.  156. 

Pennsylvania. — Westgate  v.  Spalding,  8  Pa. 
Dist.  490. 

South  Carolina.— State  v.  Bates,  38  S.  C. 
326,  17  S.  E.  28;  Morton  v.  Comptroller-Gen., 
4  S.  C.  430. 

South  Dakota.—  State  v.  Metcalf,  18  S.  D. 
393,  100  N.  W.  923,  67  L.  R.  A.  331. 

Tennessee. —  State  v.  Anderson  County,  8 
Baxt.  249. 

Texas.— Thaxion  v.  Terrell,  (1906)  91 
S.  W.  559,  holding  that  prior  to  the  accrual 
of  relator's  rights  to  demand  patents  to  cer- 
tain school  lands  they  could  not  have  man- 
damus to  determine  the  land  commissioner's 
right  to  reserve  the  minerals  on  such  land. 

Vermont. —  Spiritual  Atheneum  Soc.  v. 
Randolph,  58  Vt.  192,  2  Atl.  747. 

Virginia. —  Sights  f.  Yarnalls^  12  Gratt. 
292. 

Washington. — Northwestern  Warehouse  Co. 
V.  Oregon"  R.,  etc.,  Co.,  32  Wash.  218,  73  Pac. 
388. 

Wisconsin. —  State  v.  Hunter,  111  Wis.  582, 
87  N.  W.  485. 

United  States.— Ex  p.  Cutting,  94  U.  S. 
14,  24  L.  ed.  49. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  46. 

Recount  of  votes. —  Under  a  statute  giving 
mandamus  for  a  recount  the  fact  that  the 
board  is  still  canvassing  is  not  ground  for 
delay.  People  v.  Oneida  County  Bd.  of  Can- 
vassers, 25  Misc.  (N.  Y.)  444,  55  N.  Y. 
Suppl.  712. 

22.  State  v.  Rotwitt,  15  Mont.  29,  37  Pac. 
845.  But  see  State  v.  Houser,  122  Wis.  534, 
100  N.  W.  964,  where  it  is  said  that  ordina- 
rily mandamus  will  not  lie  before  the  time  of 
performance  arrives,  that  the  proper  remedy 
is  a  mandatory  injunction,  and  that  it  is  only 
under  special  circumstances  that  mandamus 
can  issue  in  such  a  case. 

23.  Grand  County  v.  People,  16  Colo.  App. 
215,  64  Pac.  675. 
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It  may  be  either  express  or  implied,^  and  it  is  not  necessary  tliat  the  word 
"  refuse  "  or  any  equivalent  to  it  should  be  used,  but  there  should  be  enough  to 
show  a  distinct  determination  not  to  do  what  is  required.^^  A  refusal  may  be 
implied  from  a  delay  in  acting,^^  unless  the  delay  will  still  permit  action  within 
the  time  fixed  by  law.^''  A  refusal  which  is  broader  than  the  demand  will  oper- 
ate as  excusing  any  further  demand  up  to  the  scope  of  tlie  refusal, The  impo- 
sition of  illegal  conditions  to  the  p«,yment  of  a  claim  may  amount  to  a  refusal.^ 
A  demand  in  the  alternative  to  do  one  of  two,  three,  or  more  things  will,  if  the 
duty  enjoined  form  one  of  them,  and  there  should  have  been  a  general  refusal  to 
comply  with  such  demand,  be  sufficient.^*^ 

H.  Effect  of  Pendency  of  Other  Actions  op  Proceeding's  —  l.  In  General. 
As  a  general  rule  the  pendency  of  another  suit  involving  the  same  question  will 
prevent  the  issue  of  a  mandamus,^^  unless  it  will  be  ineffective  or  the  other  court 
is  without  jurisdiction,^^  or  will  not  result  in  a  complete  adjudication  of  the  ques- 


24.  Arkansas. —  Coit  f.  Elliott,  28  Ark.  294. 
Illinois. —  People  v.  Mt.  Morris,   137  111. 

576,  27  N.  E.  757. 

ISleiD  J ersey. —  Lindabury  v.  Ocean  County, 
47  N.  J.  L.  417,  1  Atl.  701. 

'New  Mexico. —  Conklin  v.  Cunningham,  7 
N.  M.  445,  38  Pac.  170. 

'  England. —  Reg.  v.  Bristol,  etc.,  R.  Co.,  4 
Q.  B.  162,  3  G.  &  D.  384,  7  Jur.  233,  12  L.  J. 
Q.  B.  106,  3  R.  &  Can.  Cas.  433,  45  E.  C.  L. 
162. 

Canada. —  Goodwin  f.  Ottawa,  etc.,  R.  Co., 
13  U.  C.  C.  P.  254. 

See  33  Cent.  Dig.  tit.  '^Mandamus,"  §  46. 

Any  evasion  of  a  positive  duty  by  an  officer 
or  legal  tribunal  amounting  to  a  virtual  re- 
fusal to  perform  the  duty  is  sufficient.  Loew- 
enthal  i'.  People,  192  IlL  222,  61  N.  E.  462; 
East  St.  Louis  v.  People,  6  111.  App.  76. 

25.  Atty.-Gen.  v.  Boston,  123  Mass.  460; 
U.  S.  V.  Elizabeth,  25  Fed.  Cas.  No. 
15,041a;  Reg.  v.  St.  Margaret's  Parish  Ves- 
try, 8  A.  &  E.  889,  1  P.  &  D.  116,  1  W.  W. 
&  H.  673,  35  E.  C.  L.  894;  Reg.  v.  Brecknock, 
etc.,  Canal  Nav.  Co.,  3  A.  &  E.  217,  1  Harr. 
&  W.  279,  4  N.  &  M.  871,  30  E.  C.  L.  117; 
Goodwin  v.  Ottawa,  etc.,  R.  Co.,  13  U.  C. 
C.  P.  254. 

26.  Michigan. —  People  v.  Whittemore,  4 
Mich.  27. 

New  Jersey. —  Magie  v.  Union  Tp.,  42 
N.  J.  L.  531  (holding  delay  of  insufficient 
duration)  ;  Cleveland  v.  Jersey  City  Bd.  of 
Finance,  etc,,  38  N.  J.  L.  259;  Hanna  v. 
Rahway,  33  N.  J.  L.  110. 

New  York. —  People  v.  Richmond  County, 
20  N.  Y.  252;  People  v.  New  York,  3  Abb. 
Dec.  566,  2  Keyes  288,  34  How.  Pr.  379; 
People  V.  Meakm,  56  Hun  626,  10  N.  Y. 
Suppl.  161,  24  Abb.  N.  Cas.  477;  People  i'. 
Albany  Hospital,  11  Abb.  Pr.  N.  S.  4. 

Rhode  Isla/nd. —  Cavanaugh  v.  Pawtucket, 
23  R.  I.  102,  49  Atl.  494,  holding  the  delay 
insufficient. 

Washington. — •  Esby  Estate  Co.  v.  Pacific 
County,  40  Wash.  67,  82  Pac.  129. 

27.  People  v.  Richmond,  5  Misc.  (N.  Y.) 
20,  25  N.  Y.  Suppl.  144. 

28.  People  v.  Rio  Grande  County,  7  Colo. 
App.  329,  42  Pac.  1032,  holding  that  refusal 
of  payment  of  a  judgment  amounted  also  to 
refusal  to  levy  a  tax  to  meet  the  debt. 
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29.  People  v.  Livingston  County,  68  N.  Y. 
114;  People  v.  Mole,  85  N.  Y.  App.  Div.  33, 
82  N.  Y.  Suppl.  747.  Compare  Reg.  v.  Fox, 
2  Q.  B.  246,  42  E.  C.  L.  658. 

30.  Reg.  V.  St.  John,  12  N.  Brunsw.  3. 

31.  Illinois. —  People  v.  Knickerbocker,  114 
111.  539,  2  N.  E.  507,  55  Am.  Rep.  879; 
People  V.  Chicago,  53  111.  424;  People  i'. 
Wiant,  48  111.  263;  People  v.  Warfield,  20 
111.  159. 

Maryland. —  Hardcastle  f.  Maryland,  etc., 
R.  Co.,  32  Md.  32. 

Missouri. —  See  State  v.  Moss,  35  Mo.  App. 
441. 

Nebraska. —  State  v.  North  Lincoln  St.  R. 
Co.,  34  Nebr.  634,  52  N.  W.  369;  State  v. 
Matley,  17  Nebr.  564,  24  N.  W.  200;  State 
i\  Patterson,  11  Nebr.  266,  9  N.  W.  82; 
State  V.  Otoe  County,  10  Nebr.  384,  6  N.  W. 
464. 

Pennsylvania. —  See  Com.  v.  Pittsburgh,  34 
Pa.  St.  496. 

Vermont.— B&tes  v.  Keith,  66  Vt.  163,  28 
Atl.  865. 

See  33  Cent.  Dig.  tit.  "Mandamus,'  §  35. 

Compare  Oroville,  etc.,  R.  Co.  v.  Plumas 
County,  37  Cal.  354  (holding  that  in  man- 
damus to  compel  a  county  to  subscribe  to 
corporate  bonds,  the  pendency  of  quo  war- 
ranto proceedings  against  the  persons  claim- 
ing to  compose  the  corporation  could  not  be 
urged  by  answer)  ;  Morley  v.  Power,  5  Lea 
(Tenn.)  691.  Contra,  Calaveras  County  v. 
Brockway,  30  Cal.  325. 

Form  and  sufficiency  of  plea  in  abatement 
see  infra,  IX,  E,  4,  g. 

Pendency  of  suit  on  officer's  bond  will  not 
prevent  mandamus  to  compel  performance  of 
duty.    State  v.  Moss,  35  Mo.  App.  441. 

Quo  warranto. —  Mandamus  to  the  mayor 
of  a  city  to  compel  him'  to  make  a  nomination 
to  the  board  of  aldermen  for  the  office  of 
chief  of  police,  while  a  person  is  holding  that 
office  de  facto,  and  no  one  but  the  incumbent 
is  claiming  it,  and  while  an  information,  in 
the  nature  of  a  quo  warranto,  is  pending  to 
try  his  title  may  be  refused.  Atty.-Gen.  r. 
New  Bedford,  128  Mass.  312. 

32.  Livingston  v.  Widber,  (Cal.  1896)  47 
Pac.  247 ;  State  Bank  r.  Shaber,  55  Cal.  322 ; 
People  V.  Brooklvn,  22  Barb.  (N.  Y.)  404; 
State  V.  Black,  34  S.  C.  194,  13  S.  E.  361. 
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tions  involved.^^  So  where  the  act  to  be  compelled  is  involved  in  a  pending 
appeal,^^  or  certiorari,^'^  the  writ  will  be  refused.  Likewise  a  court  will  not  be 
compelled  to  proceed  with  a  suit  pending  a  motion  for  a  new  trial,^^  or  to  enter 
judgment  upon  a  report  of  auditors  pending  a  motion  to  set  such  report  aside,^^ 
and  mandamus  to  proceed  in  accordance  with  a  decree  will  not  be  granted  pend- 
ino-  a  motion  to  set  such  decree  aside.^^  It  has  been  held,  however,  that  mandamus 
would  lie  if  necessary  to  secure  the  right  to  sell  upon  execution  land  in  the  pos- 
session of  a  receiver,  although  a  proceeding  was  pending  to  set  the  judgment 
aside,  where  otherwise  the  security  of  the  judgment  creditor  would  be  destroyed.^^ 
2.  Injunction.  If  the  act  of  performance  as  sought  to  be  compelled  by  man- 
damus has  been  restrained  by  injunction,  the  writ  will  not  issue.^^  But  this  rule 
does  not  apply  in  United  States  courts  so  as  to  prevent  mandamus  to  municipal 
officers  to  levy  taxes  to  pay  judgments  rendered  in  such  courts."*^    And  the  writ 


33.  People  f.  Salomon,  51  111,  37,  where 
county  commissioners  sought  mandamus  to 
compel  a  clerk  to  receive  and  file  an  estimate 
by  them,  and  to  place  the  amount  of  such 
estimate  in  tax  warrants,  and  it  was  held 
that  mandamus  would  be  awarded,  although 
a  suit  was  pending  by  which  the  county  clerk 
and  the  commissioners  were  sought  to  be  en- 
joined, at  the  instance  of  a  property-owner 
interested,  from  doing  the  same  act  which 
it  was  sought  by  the  writ  of  mandamus  to 
have  done, 

34.  Alabama. — Ex  p.  Montgomery,  114  Ala. 
115,  14  So,  365, 

California. —  Smith  v.  Jones,  128  Cal.  14, 
60  Pac,  466;  Davis  v.  Wallace,  (1895)  38 
Pac.  1107.  See  Dunphy  v.  Belden,  57  Cal. 
427.  But  compare  Contra  Costa  Water  Co, 
V.  Breed,  139  Cal,  432,  73  Pac.  189, 

Michigan. —  People  v.  Muskegon  County 
Cir.  Judge,  40  Mich.  63. 

Nebraska.— 'Loheck  v.  State,  (1904)  101 
N.  W.  247, 

North  Carolina. —  Hannon  f.  Halifax,  89 
N.  C.  123. 

North  Dakota. —  Territory  v.  Woodbury,  1 
N,  D.  85,  44  N.  W,  1077, 

0/tio.— State  V.  Waite,  70  Ohio  St,  149,  71 
N.  E.  286. 

Washington. —  State  v.  Jefferson  County 
Super,  Ct.,  20  Wash.  502,  55  Pac.  933 ;  State 
V.  Lichtenberg,  4  Wash.  653,  30  Pac,  105G. 

United  States.— Ex  p.  French,  100  U,  S.  1, 
25  L.  ed.  529;  Hitchcock  v.  Galveston,  48 
Fed,  640. 

But  see  Com.  v.  Anderson's  Ferry,  etc., 
Turnpike  Road,  7  Serg.  &  P.  (Pa,)  6,  where 
a  turnpike  company  was  under  the  provisions 
of  a  peculiar  statute  compelled  to  grant  a 
certificate  for  a  judgment,  although  an  appeal 
was  pending, 

A  writ  of  error  improperly  awarded  will 
not  suspend  the  right  to  mandamus  to  a 
court  to  proceed,  Pichardson  v,  Farrar,  88 
Va.  760,  15  S,  E,  117, 

35.  Oswego  Highway  Com'rs  i\  People,  99 
111.  587.  And  see  State  v.  Black,  34  S.  C. 
194,  13  S,  E.  361,  holding  that  mandamus 
to  enforce  a  judgment  might  issue,  although 
certiorari  was  pending  in  a  court  without 
jurisdiction, 

36.  People  v.  Arapahoe  County  Dist.  Ct., 
14  Colo,  396,  24  Pac.  260. 


37.  Berry  v.  Callet,  6  N.  J.  L.  179. 

38.  State  v.  Bridges,  21  Wash.  591,  59  Pac. 
487. 

39.  Petaluma  Sav.  Bank  v.  San  Francisco 
Super.  Ct.,  Ill  Cal.  488,  44  Pac.  177. 

40.  Alabama. — State  v.  Judge  Macon  Or- 
phans' Ct.,  15  Ala.  740. 

Georgia. —  See  Brunswick  v.  Dure,  59  Ga. 
803,  holding  that  an  injunction  against  en- 
forcing judgments  against  city  property  held 
for  public  purposes  did  not  prevent  man- 
damus to  compel  levy  of  a  tax. 

Illinois.— Veo^le  v.  Hake,  81  111.  540; 
People  V.  Gilmer,  10  111,  242. 

JndioAia. —  State  r.  Clinton  County,  162 
Ind.  580,  68  N,  E,  295,  70  N,  E,  373,  984, 

Kansas. — 'State  v.  Snelling,  71  Kan,  499, 
80  Pac.  966;  Livingston  v.  McCarthy,  41 
Kan.  20,  20  Pac.  478. 

Louisiana. —  State  v.  Judge  Twelfth  Dist, 
Ct.,  38  La,  Ann,  31, 

New  York.—  Rothschild  v.  Gould,  84  N.  Y. 
App,  Div.  196,  82  N.  Y,  Suppl.  558;  People 
r.  Ulster  County,  30  Hun  146;  St.  Stephen 
Church  Cases,  10  N.  Y.  Suppl.  125,  11  N.  Y. 
Suppl.  669,  675,  25  Abb.  N.  Cas.  230;  Ex  p. 
Fleming,  4  Hill  581. 

Ohio. —  Ohio,  etc.,  R.  Co.  V.  Wyandot 
County,  7  Ohio  St,  278, 

South  Dakota. —  Wilmarth  v.  Ritschlag,  9 
S,  D,  172,  68  N.  W.  312. 

West  Virginia. —  State  v.  Wyoming  County 
Ct,,  47  W,  Va.  672,  35  S.  E.  959, 

Wisconsin. —  State  v.  Kispert,  21  Wis.  387. 

See  33  Cent,  Dig.  tit.  "  Mandamus,"  §  36. 

An  appeal  from  an  order  dissolving  an  in- 
junction which  does  not  reinstate  the  injunc- 
tion will  not  prevent  mandamus  to  enforce 
a  tax.  Brown  v.  Nehmer,  128  Mich.  690,  87 
N.  W.  1035. 

Where  the  injunction  is  void  for  want  of 
jurisdiction  it  has  been  held  the  rule  will  not 
apply.  State  v.  Carlson,  (Nebr.  1904)  101 
N.  W.  1004;  Ex  p.  Fleming,  4  Hill  (N.  Y.) 
581 ;  Chapman  v.  Miller,  52  Ohio  St.  166,  39 
K  E,  24. 

41.  Davenport  v.  U.  S.,  9  Wall.   (U.  S.) 

409,  19  L,  ed,  704;  U.  S.  v.  Keokuk,  6  Wall. 
(U,  S,)  514,  18  L.  ed.  933;  U,  S,  v.  Johnson 
County,  6  Wall.  (U.  S.)  166,  18  L,  ed.  768; 
Smith  V.  Tallapoosa  County,  22  Fed,  Cas,  No. 
13,114,  2  Woods  596;  U.  S.  v.  Lee  County,  26 
Fed,  Cas.  No.  15,589,  2  Biss.  77. 
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may  issue  when  the  rights  of  one  not  a  party  to  the  injunction  cannot  be 
otherwise  secured. 

3.  Mandamus.  The  pendency  of  one  mandamus  proceeding  is  a  bar  to  another, 
in  another  court,  for  the  same  cause.''^  But  a  proceeding  by  an  individual  for  a 
mandamus  will  not  be  abated  by  reason  of  the  fact  that  another  proceeding  is 
pending  upon  his  relation  in  the  name  of  a  public  officer.^^  And  likewise  the 
pendency  of  a  mandamus  proceeding  in  the  name  of  the  state  will  not  prevent 
the  prosecution  of  mandamus  by  an  individual  for  the  same  relief.'^^  The  writ 
lies  to  compel  a  reinstatement  of  an  appeal  in  an  intermediate  appellate  court 
from  a  judgment  against  a  city,  although  mandamus  to  enforce  the  judgment  is 
pending  in  the  lower  court.^^ 

III.  STATUTORY  AND  CONSTITUTIONAL  PROVISIONS.*^ 

The  writ  of  mandamus  was  known  to  the  common  law  and  is  of  very  ancient 
origin,^^  and  as  a  general  proposition  the  common-law  rules  prescribing  the  occa- 
sion on  which  the  writ  may  issue  and  the  mode  of  proceeding  thereunder  are  to 
be  applied,  except  in  so  far  as  they  have  been  modified  by  statute/^  In  cases 
relating  to  municipal  corporations  and  their  officers  ^  the  rules  of  proceeding 
under  the  writ  were  essentially  modified  in  England  in  1710^^  by  the  statute 
known  as  the  statute  of  Anne.^^  The  statute  of  Anne  did  not,  however,  extend 
to  the  mass  of  the  subjects  of  mandamus  which  remained  to  be  disposed  of 
according  to  the  course  of  the  common  law;^^  but  by  a  subsequent  English 
statute  the  provisions  of  the  statute  of  Anne  were  extended  to  all  cases  of 
mandamus.^^  While  the  statute  of  Anne  has  furnished  the  rule  of  proceeding 
in  some  of  the  courts  in  this  country,^®  in  other  jurisdictions  the  statute  has  been 
held  never  to  have  been  adopted  or  in  force.^^  But  at  present  in  many  jurisdic- 
tions statutory  or  constitutional  provisions  exist  regulating  generally  or  in 


42.  State  v.  Hornaday,  62  Kan.  334,  62 
Pae.  998;  Atchison,  etc.,  R.  Co.  Jefferson 
Comity,  12  Kan.  127. 

43.  Goytino  v,  McAleer,  (Cal.  App.  1906) 
88  Pac.  991. 

44.  Foote  i\  Myers,  60  Misc.  790. 

45.  ShuII  v.  Gray  County,  54  Kan.  101,  37 
Pac.  994,  holding  a  candidate  for  office  en- 
titled to  compel  a  canvass. 

46.  State  v.  Smith,  172  Mo.  618,  73  S.  W. 
134. 

47.  Conformity  of  federal  courts  to  state 
practice  acts  in  mandamus  proceedings  see 

CouiiTS,  11  Cyc.  885. 

Power  of  legislature  to  regulate  use  of  writ 
see  Cojs^STiTUTioNAL  Law,  8  Cyc.  821. 

State  laws  as  rules  of  decision  in  federal 
courts  see  Couets,  11  Cyc.  910. 

48.  Kimball  i;.  Union  Water  Co.,  44  Cal. 
173,  13  Am.  Rep,  157;  New  Plaven,  etc.,  Co. 
'0.  State,  44  Conn.  376;  Strong's  Case,  Kirby 
(Conn.)  345;  Clay  v.  Ballard,  87  Va.  787, 
13  S.  E.  262.    See  also  su/pra,  I,  B. 

49.  Ex  p.  Davis,  41  Me.  38;  Swann  v. 
Buck,  40  Miss.  268;  Universal  Church  v. 
Columbia  Tp.  Section  Twenty-Nine,  6  Ohio 
445,  27  Am.  Dec.  267:  In  re  Turner,  5  Ohio 
542 ;  Douglass  v.  Loomis,  5  W.  Va.  542, 

Procedure  in  mandamus  see  infra,  IX. 

50.  Dane  v.  Derby,  54  Me.  95,  89  Am.  Dec. 
722;  Clement  v.  Graham,  78  Vt,  290,  63  Atl. 
146. 

51.  New  Haven,  etc.,  Co.  v.  State,  44  Conn. 
376,  388,  where  it  was  said:  "The  effect  of 
that  statute  was  to  assimilate  the  proceed- 
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ings  in  cases  by  mandamus  to  ordinary  ac- 
tions at  law,  the  prosecutor  setting  forth  his 
right  or  cause  of  action  in  certain  formal 
modes,  to  vv-liich  the  defendant  set  up  his  de- 
fence by  way  of  return,  the  prosecutor  being 
then  at  liberty  to  plead  to  or  traverse  the 
return."" 

52.  St.  9  Anne,  c.  20. 

53.  Dane  v.  Derby,  54  Me.  95,  89  Am.  Dec. 
722. 

54.  St.  1  Wm.  IV,  c.  21. 

55.  Fitzhugh  f.  Custer,  4  Tex.  391,  51  Am. 
Dec.  728;  Clement  v.  Graham,  78  Vt,  290, 
63  Atl.  146. 

56.  New  Haven,  etc.,  Co.  v.  State,  44  Conn. 
376;  Strong's  Case,  Kirby  (Conn.)  345; 
State  V.  Sheridan,  43  N.  J.  L.  82,  84  (where 
it  was  said :  The  statute  of  9  Anne,  c.  20, 
has  been  adopted  in  our  state  (Rev.  p.  630), 
and  its  effect  is  to  assimilate  the  proceedings 
for  mandamus  in  cases  falling  within  its  pro- 
visions, to  actions  at  law " )  ;  Clement  v. 
Graham,  78  Vt.  290,  63  Atl.  146  (holding 
that  since  the  statute  of  9  Anne  is  applicable 
to  the  local  situation  and  circumstances  of 
the  state  of  Vermont  and  is  not  repugnant 
to  its  constitution  or  laws,  it  must  be  con- 
sidered as  a  part  of  the  common  law  respect- 
ing pleadings  and  proceedings  in  actions  of 
mandamus  in  cases  falling  within  its  pro- 
visions) . 

57.  Dane  v.  Derby,  54  Me.  95,  89  Am.  Dee. 

722 ;  Lunt  v.  Davison,  104  Mass.  498 ;  How- 
ard V.  Gage,  6  Mass,  402;  Fitzhugh  v.  Custer, 
4  Tex.  391,  51  Am.  Dec.  728. 
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desio-nated  particulars  the  writ  and  the  proceedings  thereuiider,^^  althongli  in  some 
I'urisdictions  it  is  held  that  the  office,  object,  and  etfect  of  tlie  writ  is  the  same  as 


58.  Arkansas. — Crawford  v.  Carson,  35  Ark. 
505. 

California. —  Maxwell  v.  San  Francisco, 
139  Cal.  229,  72  Pac.  996;  Kimball  v.  Union 
Water  Co.,  44  Cal.  173,  13  Am.  Rep.  157; 
Tilden  v.  Sacramento  County,  41  Cal.  68, 
liolding  that  a  statute  providing  that  no  ac- 
tion lies  against  a  public  board,  but  that 
mandamus  lies  against  it,  does  not  operate 
to  change  the  essential  nature  of  the  writ 
itself. 

Connecticut. —  New  Haven,  etc.,  Co.  v. 
State.  44  Conn.  376;  Cook  v.  Tannar,  40 
Conn.  378. 

Illinois. —  Chicago  Great  Western  R.  Co.  v. 
People,  179  111.  441,  53  N.  E.  986;  People  v. 
Crabb,  156  111.  155,  40  X.  E.  319  (holding 
that  a  mandamus  proceeding  is  an  action 
at  law  and  it  is  therefore  governed  by  the 
same  rules  of  pleading  that  are  applicable  to 
otlier  actions  at  law)  ;  People  v.  Williams, 
145  111.  573,  33  N.  E.  849,  36  Am.  St.  Rep. 
514,  24  L.  R.  A.  492;  People  v.  Glann,  70 
111.  232;  Silver  v.  People,  45  111.  224;  Mc- 
Donald V.  Judson,  97  111.  App.  414;  High- 
way Coni'rs  V.  Gibson,  7  111.  App.  231. 

Massachusetts. —  Boston,  etc.,  R.  Co.  v. 
Hampden  County  Com'rs,  116  Mass.  73;  Lunt 
V.  Davison,  104*^ Mass.  498. 

Mississippi. — Chatters  t*.  Coahoma  County, 
73  Miss.  351,  19  So.  107. 

Missouri. —  State  v.  Lewis,  76  Mo.  370; 
Hubbell  V.  Maryville,  85  Mo.  App.  165 ;  State 
V.  Lockett,  54  Mo.  App.  202. 

Xev:  Jersey. —  Neptune  Tp.  School  Dist.  v. 
Mannion,  (1907)  65  Atl.  440;  Mercer  County 
V.  Pennsylvania  R.  Co.,  42  N.  J.  L.  490. 

New  York. —  See  People  v.  Best,  187  N.  Y. 
1,  79  N.  E.  890;  People  v.  Morton,  156  N.  Y. 
136,  50  N.  E.  791,  66  Am.  St.  Rep.  547,  41 
L.  R.  A.  231.  Compare  People  r.  Ulster 
County,  32  Barb.  473,  477  [reversed  on  other 
grounds  in  34  N.  Y.  268],  where  it  was  said: 

The  proceedings  by  mandamus  are  not  af- 
fected by  the  code,  but  must  be  regulated 
by  the  rules  of  pleading  and  practice  prevail- 
ing antecedent  thereto.     (Code,  §  471).'* 

North  Dakota. —  State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  164,  holding  that  the  proceed- 
ing is  assimilated  by  the  statute  to  a  civil 
action,  although  a  special  proceeding. 

0/uo.— State  v.  Crites,  48  Ohio  St.  142,  26 
N.  E.  1052  (holding  that  by  the  express 
terms  of  statute,  the  pleadings  in  mandamus 
shall  have  the  same  effect,  and  must  be  con- 
strued, and  may  be  amended,  as  in  civil  ac- 
tions) ;  State  V.  Union  Tp.,  9  Ohio  St.  599; 
State  V.  Perry  Covmtv  Com'rs,  5  Ohio  St. 
497. 

Pennsylvania. —  Com.  r.  Philadelpliia,  176 
Pa.  St.  588,  35  Atl.  195  [reversing  5  Pa. 
Dist.  222,  18  Pa.  Co.  Ct.  83]  (holding  that 
the  act  of  1893  was  not  designed  to  substi- 
tute mandamus  for  the  ordinary  remedy  at 
law)  ;  Phoenix  Iron  Co.  v.  Com.,  113  Pa'.  St. 
563,  6  Atl.  75;  Kell  v.  Rudy,  1  Pa.  Super. 
Ct.  507  [reversing  15  Pa.  Co.  Ct.  309]. 


Tennessee. — Hawkins  v.  Kercheval,  10  Lea 
535;  State  v.  Marks,  6  Lea  12. 

Texas. —  Thomson  r.  Baker,  90  Tex.  163,  38 
S.  W.  21;  McKenzie  v.  Baker,  88  Tex.  069, 
32  S.  W.  1038;  Pickle  v.  McCall,  86  Tex. 
212,  24  S.  W.  265. 

Vlali. — 'Lyman  v.  Martin,  2  Utah  136; 
Chamberlain  v.  Warburton,  1  Utah  267,  hold- 
ing tliat  the  rules  for  determining  the  suffi- 
ciency of  pleadings  in  civil  actions  generally 
under  the  Practice  Act  refer  to  pleadings  in 
cases  of  mandamus. 

Vermont. —  Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  140,  holding  that  the  statute  of  Anne 
was  in  effect  extended  to  all  cases  of  manda- 
mus by  No.  74,  Acts  of  1876,  and  that  the 
complaint,  answers,  and  subsequent  pleadings 
ore  to  be  governed  by  the  rules  of  the  com- 
mon law  and  must  contain  in  substance  the 
essentials  of  good  pleading  in  an  ordinary 
action  at  law. 

Virginia. —  Clay  i.  Ballard,  87  Va.  787,  13 
S.  E.  262. 

Washington. —  Clark  County  v.  Brazee,  1 
Wash.  Terr.  199,  holding  that  the  difficult 
learning  of  the  old  writ  of  mandamus  is 
rendered  mainly  obsolete  by  the  Practice  Act. 

West  Virginia. — Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  595. 

Wisconsin. —  State  v.  Kellogg,  95  Wis.  672, 
70  N.  W.  300;  State  v.  Jennings,  56  Wis. 
113,  121,  14  N.  W.  28,  where  it  is  said:  ''A 
proceeding  by  mandamus  is  essentially  a  suit, 
and  tliat  when  issue  is  joined  by  the  return 
it  becomes,  in  effect,  a  civil  action  within  the 
meaning  of  the  statutes,  and  as  to  forms  and 
sufficiency  of  the  several  pleadings  must  be 
governed  and  controlled  by  the  same  rules 
which  prevail  in  other  civil  actions." 

England. —  Norris  u.  Irish  Land  Co.,  8 
E.  &  B.  512,  4  Jur.  N.  S.  235,  27  L.  J.  Q.  B. 
115,  6  Wkly.  Rep.  55,  92  E.  C.  L.  512  [dis- 
iinguishing  Benson  v.  Paull,  6  E.  &  B.  273, 
2  Jur.  N.  S.  425,  25  L.  J.  Q.  B.  274,  4  Wkly. 
Rep.  493,  88  E.  C.  L.  273],  holding  that  the 
remedy  by  mandamus  given  by  section  68  of 
the  Common  Law  Procedure  Act,  1854  (17  & 
18  Vict.  c.  125)  is  not  confined  to  cases  in 
Avhich  the  prerogative  writ  of  mandamus 
might  have  been  granted. 

In  Louisiana  it  has  been  held  that  under 
the  articles  of  the  code  practice  the  courts 
have  more  extensive  powers  than  those  of  the 
common  law  in  issuing  the  writ.  State  v. 
Strong,  32  La.  Ann.  579;  Hatch  v.  New  Or- 
leans City  Bank,  1  Rob.  470. 

In  North  Carolina  it  was  at  one  time  said: 
"  There  is  no  provision  in  the  C.  C.  P..  regu- 
lating the  proceedings  in  writs  of  mandamus, 
and  in  such  cases  '  the  practice  heretofore  in 
use,  may  be  adopted  so  far  as  may  be  neces- 
sary to  prevent  a  failure  of  justice.'  C.  C.  P., 
sec.  392.  The  writ  of  mandamus  is  an  ex- 
traordinary remedy  and  can  only  be  used  by 
the  express  order  of  a  court  of  superior  juris- 
diction, and  is  not  governed  by  the  rules  pre- 
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at  cominoii  law.^^  As  a  general  rule  wlien  a  statute  gives  in  general  terms  the 
power  to  issue  a  writ  of  mandamus,  the  common  law  determines  when  and  under 
what  circumstances  such  writ  should  be  issued. It  has  been  held,  however,  that 
the  introduction  of  the  writ  of  mandamus  by  name  does  not  necessarily  bring 
with  it  all  the  rules  of  practice  regulating  the  issue  of  the  writ  at  common  law ; 
these  rules  may  be  modified  not  only  by  the  statutes  of  the  state  but  by  the 
structure  and  organization  of  the  courts  and  the  principles  lying  at  the  foundation 
of  its  system  of  procedure.^^ 

IV.  MANDAMUS  TO  COURTS  AND  JUDICIAL  OFFICERS. 
A.  General  Rules  —  l.  Review  of  Discretion.    While  a  writ  of  mandamus 
will  not  as  a  general  rule  issue  to  review  an  exercise  of  judicial  discretion,^^  it 


scribed  for  tlie  prosecution  of  ordinary  legal 
remedies.  State  v.  Jones,  23  N.  C.  129.  It 
IS  not  embraced  in  the  rule  established  in 
Tate  V.  Powe,  64  N.  C.  644,  which  defines  the 
distinction  between  civil  actions  and  special 
proceedings."  Lutterloh  v.  Cumberland 
County,  65  N.  C.  403,  405.  But  by  subse- 
quent legislation,  the  mode  of  procedure  in 
some  particulars  lias  been  expressly  pre- 
scribed.   Kev.  (1905)  §§  822-824. 

59.  People  x>.  Best,  187  N.  Y.  1,  79  N.  E. 
890.  See  also  Pallady  v.  Beatty,  15  Okla. 
626,  83  Pac.  428;  Beadles  v.  Fry,  15  Okla. 
428,  82  Pac.  1041,  2  L.  R.  A.  N.  S.  855; 
Cameron  v.  Parker,  2  Okla.  277,  38  Pac.  14; 
Durham  v.  Monumental  Silver  Min.  Co.,  9 
Oreg.  41;  Clay  v.  Ballard,  87  Va.  787,  13 
S.  E.  262. 

60.  See  Common  Law,  8  Cyc.  382,  383, 
text  and  note  7. 

61.  Fitzhugh  V.  Custer,  4  Tex.  391,  51  Am. 
Dec.  728;  Bradley  v.  McCrabb,  Dall.  (Tex.) 
504.  See  also  Watkins  v.  Kirchain,  10  Tex. 
375. 

62.  Alabama.— Ex  p.  Woodruff,  123  Ala. 
99,  26  So.  509;  Ex  p.  Scudder-Gale  Grocery 
Co.,  120  Ala.  434,  25  So.  44;  Ex  p.  Hurn,  92 
Ala.  102,  9  So.  515,  25  Am.  St.  Rep.  23,  13 
L.  R.  A.  120;  State  v.  Williams,  69  Ala.  311; 
Ex  p.  Schmidt,  62  Ala.  252;  Ex  p.  Brown, 
58  Ala.  536;  Davidson  v.  Washburn,  56  Ala. 
596;  Ex  p.  Hendree,  49  Ala.  360;  Ex  p. 
South,  etc.,  Alabama  R.  Co.,  44  Ala.  654; 
Appling  V.  Bailey,  44  Ala.  333. 

Arkansas. —  McCreary  v.  Rogers,  35  Ark. 
298 ;  Ex  p.  Whittington,  34  Ark.  394 ;  Union 
County  Ct.  v.  Robinson,  27  Ark.  116;  Ex  p. 
Jolmson,  25  Ark.  614;  Ex  p.  Hutt,  14  Ark. 
368. 

California. —  Rhodes  v.  Spencer,  62  Cal.  43  ; 
People  V.  Hubbard,  22  Cal.  34. 

Delaware. —  Houston  v.  Sussex  County 
Levy  Ct.,  5  Harr.  108. 

Hawaii. —  Matter  of  Schmidt,  13  Hawaii 
332. 

/Z^wois.— Hemphill  v.  Collins,  117  HI.  396, 
7  N.  E.  496. 

Indian  Territory. —  See  Glenn-Tucker  v. 
Clayton,  4  Indian  Terr.  511,  70  S.  W.  8. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Shinn, 
60  Kan.  Ill,  55  Pac.  346. 

Kentucky. —  Cassidy  v.  Young,  92  Ky.  227, 
17  S.  W.  485,  13  Kv.'L.  Rep.  512;  Goheen  v. 
Myers,  18  B.  Mon."423. 

[Ill] 


Louisia}ia. —  State  v.  St.  Paul,  110  La. 
995,  35  So.  261 ;  State  v.  Judge  Second  Dist. 
Ct.,  32  La.  Ann.  1306;  State  v.  Rightor,  32 
La.  Ann.  1305;  State  v.  Judge  New  Orleans 
Third  Dist.  Ct.,  17  La.  Ann.  328;  State  v. 
Judge  Second  Dist.  Ct.,  13  La.  Ann.  484. 

Maryland. —  McCrea  v.  Roberts,  89  Md. 
238,  43  Atl.  39,  44  L.  R.  A.  485. 

Michigan. —  Roberts  v.  Lenawee  Cir.  Judge, 
140  Mich.  115,  103  N.  W.  512;  Felcher  v. 
Wayne  Cir.  Judge,  97  Mich.  633,  57  N.  W. 
191. 

Missouri. —  State  v.  Megown,  89  Mo.  156, 
1  S.  W.  208 ;  Strahan  v.  Audrain  County  Ct., 
65  Mo.  644;  Bell  v.  Pike  County  Ct.,  61  Mo. 
App.  173. 

Montana. —  State  v.  Second  Judicial  Dist. 
Ct.,  26  Mont.  275,  67  Pac.  943. 

Nebraska. —  State  v.  Lafiin,  40  Nebr.  441, 
58  N.  W.  936;  State  v.  Johnson  County  Dist. 
Ct.,  2  Xebr.  (UnofT.)  385,  96  N.  W.  121. 

New  Jersey. —  Wells  v.  Stackhouse,  17 
N.  J.  L.  355;  Hankins  v.  Bennet,  12  N.  J.  L. 
179. 

Neio  York. —  Ex  p.  Ostrander,  1  Den.  679; 
Ex  p.  Koon,  1  Den.  644;  Ex  p.  Baily,  2  Cow. 
479;  Ex  p.  Bassett,  2  Cow.  458;  Ex  p.  Nel- 
son, 1  Cow.  417. 

Pennsylvania. —  In  re  Sixth  St.  Bridge,  15 
Pa.  Dist.  689,  32  Pa.  Co.  Ct.  499. 

Texas.— State  v.  Morris,  86  Tex.  226,  24 
S.  W.  393. 

Utah. —  Taylor  v.  Salt  Lake  County  Ct.,  2 
Utah  405. 

Vermont.  —  Foster  v.  Redfield,  50  Vt. 
285. 

Virginia. —  Ex  p.  Richardson,  3  Leigh  343  ; 
Jones  V.  Stafford  Justices,  1  Leigh  584.  But 
see  Dew  v.  Judges  Sweet  Spring  Dist.  Ct.,  3 
Hen.  &  M.  1,  3  Am.  Dec.  639. 

United  States. —  In  re  Blake,  175  U.  S, 
114,  20  S.  Ct.  42,  44  L.  ed.  94;  Hudson  V, 
Parker,  156  U.  S.  277,  15  S.  Ct.  450,  39  L.  ed 
424;  In  re  Parsons,  150  U.  S.  150,  14  S.  Ct. 
50,  37  L.  ed.  1034;  Ex  p.  Burtis,  103  U.  8. 
238,  26  L.  ed.  392;  Ex  p.  Perry,  102  U.  S, 
183,  26  L.  ed.  43;  Ex  p.  Denver,  etc.,  R.  Co., 
101  U.  S.  711,  25  L.  ed.  872;  Ex  p.  Loring, 
94  U.  S.  418,  24  L.  ed.  165;  Ex  p.  Flippin, 
94  U.  S.  348,  24  L.  ed.  194  [overruling  so  far 
as  in  conflict  McCargo  v.  Chapman,  20  How. 
555,  15  L.  ed.  1021]  ;  U.  S.  v.  Addison,  22 
How.  174,  16  L.  ed.  304;  Ex  p.  Taylor,  14 
How.  3,  14  L.  ed.  302;  Ex  p.  Hoyt,  13  Pet. 
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may  be  employed  to  compel  an  inferior  tribunal  to  act  or  to  exercise  its  discre- 
tion, although  the  particular  method  of  acting  or  the  manner  in  which  the  dis- 
cretion shall  be  exercised  will  not  be  controlled. But  as  a  general  rule  it  will 
not  issue  for  this  purpose  where  there  is  a  remedy  by  appeal  or  other  method  of 
review.^    In  some  cases,  however,  mandamus  may  be  employed  to  correct  the 


279,  10  L.  ed.  161;  Ladd  Tudor,  14  Fed. 
Cas.  Xo.  7,975,  3  Woodb.  &  M.  325. 

England. —  Rex  v.  Ijeieestersliire,  1  M.  & 
8.  442,  14  Rev.  Rep.  494. 

Canada. —  Reg.  r.  Duvaney,  12  N.  Brunsw. 
581;  Woods  r.  Bennett,  12  U.  C.  Q.  B.  167. 

See  33  Cent  Dig.  tit.  "  Mandamus,"  §  64. 

Control  of  discretion  in  general  see  supra, 

II,  C,  2,  a. 

The  commission  of  the  Five  Civilized 
Tribes,  created  by  the  act  of  congress,  is  a 
special  tribunal,  vested  with  judicial  power 
to  hear  and  determine  the  claims  of  all  appli- 
cants to  it  for  citizenship  in  the  Five  Na- 
tions in  accordance  with  the  provisions  of  the 
acts  of  congress;  and  the  courts  have  no  ju- 
risdiction, by  the  use  of  the  writ  of  man- 
damus, to  correct  its  errors,  control  its  deci- 
sions, review  or  reverse  its  judgments,  or  to 
compel  it  to  make  different  decisions  upon 
these  questions.  Kimberlin  v.  Five  Civilized 
Tribes  Commission,  104  Fed.  653,  44  C.  C.  A. 
109  [affirming  3  Indian  Terr.  16,  53  S.  W. 
467]. 

63.  Alabama.—  Ex  p.  Collev,  140  Ala.  193, 
37  So.  232;  Ex  p.  Campbell,  130  Ala.  196,  30 
So.  521;  Ex  p.  Hayes,  92  Ala.  120,  9  So.  156; 
Ex  p.  Redd,  73  Ala.  548 ;  Ex  p.  Shaudies,  66 
Ala.  134;  Lamar  v.  Marshall  County  Com'rs' 
Ct.,  21  Ala.  772. 

Arkansas. —  McCreary  v.  Rogers,  35  Ark. 
298;  Brem  v.  Arkansas  Countv  Ct.,  9  Ark. 
240;  Ex  p.  Trapnall,  6  Ark.  9,'  42  Am.  Dec. 
676;  Gunn  v.  Pulaski  County,  3  Ark.  427. 

California. —  Kerr  v.  Stanislaus  County 
Super.  Ct.,  130  Cal.  183,  62  Pac.  479;  Jacobs 
V.  San  Francisco,  100  Cal.  121,  34  Pac.  630; 
Beguhl  V.  Swan,  39  Cal.  411;  Lewis  v.  Bar- 
clay, 35  Cal.  213. 

Colorado. —  People  v.  Graham,  16  Colo.  347, 
26  Pac.  936;  People  v.  Arapahoe  County  Dist. 
Ct..  14  Colo.  396,  24  Pac.  260. 

Florida.— State  v.  Hocker,  36  Fla.  358,  18 
So.  767;  State  v.  King,  32  Fla.  416,  13  So. 
891;  Ex  p.  Henderson,  6  Fla.  279.  And  see 
State  V.  Walker,  25  Fla.  561,  6  So.  169. 

Georgia. —  Moody  v.  Fleming,  4  Ga.  115, 
48  Am.  Dec.  210;  State  v.  Justices  Richmond 
County  Inferior  Ct.,  Dudley  37. 

Illinois.— Teo^le  v.  McConnell,  146  111.  532, 
34  N.  E.  945;  Commercial  Union  Assur.  Co. 
V.  Scammon,  133  111.  627,  23  N.  E.  406,  144 

III.  506,  32  N.  E.  916. 

Indiana.— Stsite  v.  Tippecanoe  County,  45 
Ind.  501. 

Kentucky.— Com.  v.  Newell,  114  Ky.  419, 
71  S.  W.  4,  24  Ky.  L.  Rep.  1197;  Shoe- 
maker V.  Hodge,  111  Ky.  436,  63  S.  W.  979, 
23  Ky.  L.  Rep.  736;  Shine  v.  Kentucky  Cent. 
R.  Co.,  85  Ky.  177,  3  S.  W.  18,  8  Ky.  L.  Rep. 
748;  Com.  V.  Boone  County  Ct.,  82  Ky.  632, 
6  Ky.  L.  Rep.  755;  Blair  v.  MeCann,  64 
S.  W.  984,  23  Ky.  L.  Rep.  1226. 


Louisiana. —  State  v.  Judge  of  First  Ju- 
dicial Dist.,  50  La.  Ann.  552,  23  So.  478; 
Citizens'  Bank  v.  Webre,  44  La.  Ann.  1081, 
11  So.  706;  State  v.  Judge,  43  La.  Ann.  826, 
9  So.  640;  State  v.  Lazarus,  37  La.  Ann. 
610;  State  v.  Judge  Civ.  Dist.  Ct.,  34  La. 
Ann.  74;  State  v.  Judge  Third  Dist.  Ct.,  32 
La.  Ann.  296;  State  v.  Bermudez,  14  La. 
478. 

Michigan. —  Brown  v.  Kalamazoo  Cir. 
Judge,  75  Mich.  274,  42  N.  W.  827,  13  Am. 
St.  Rep.  438,  5  L.  R.  A.  226;  People  v. 
Judges  Wayne  County  Ct.,  1  Mich.  359. 

Mississippi. —  Attala  County  Bd.  of  Police 
V.  Grant,  9  Sm.  &  M.  77,  47  Am.  Dec.  102; 
Madison  County  Ct.  v.  Alexander,  Walk. 
523. 

Missouri. —  State  v.  Smith,  172  Mo.  446, 
72  S.  W.  692;  State  v.  St.  Louis  Ct.  of 
Appeals,  87  Mo.  374;  Miltenberger  v.  St. 
Louis  County  Ct.,  50  Mo.  172;  State  v.  La- 
fayette Countv  Ct.,  41  Mo.  221;  State  v. 
Walker,  85  Mo.  App.  247. 

Nebraska. —  State  v.  Churchill,  37  Nebr. 
702,  56  N.  W.  484. 

New  Jersey. —  Sinnickson  v.  Corwine,  26 
N.  J.  L.  311;  Roberts  v.  Holsworth,  10 
N.  J.  L.  57;  Squier  v.  Gale,  6  N.  J.  L.  157. 

Neiv  York. —  People  v.  Steele,  2  Barb.  397. 

Ohio. —  In  re  Turner,  5  Ohio  542. 

Pennsylvania. —  Com.  v.  McLaughlin,  120 
Pa.  St.  518,  14  Atl.  377;  Com.  v.  Judges 
Philadelphia  County  C.  PL,  3  Binn.  273. 

Texas. —  Gouhenour  v.  Anderson,  35  Tex. 
Civ.  App.  569,  81  S.  W.  104;  Cox  v.  High- 
tower,  19  Tex.  Civ.  App.  536,  47  S.  W.  1048. 

Vermont. —  Richards  v.  Wheeler,  2  Aik. 
369. 

Virginia. —  Cowan  v.  Fulton,  23  Gratt.  579. 

Washington. —  State  v.  King  County  Super. 
Ct.,  14  Wash.  686,  45  Pac.  670. 

West  Virginia. —  State  v.  Wood  County 
Ct.,  33  W^  Va.  589,  11  S.  E.  72. 

Wisconsin. —  State  v.  Johnson,  103  Wis. 
591,  79  N.  W.  1081,  51  L.  R.  A.  33. 

United  States. —  Hudson  v.  Parker^  156 
U.  S.  277,  15  S.  Ct.  450,  39  L.  ed.  424;  In  re 
Parsons,  150  U.  S.  150,  14  S.  Ct.  50,  37 
L.  ed.  1034;  Ex  p.  Brown,  116  U.  S.  401,  6 
S.  Ct.  387,  29  L.  ed.  676. 

England. —  Reg.  v.  Adamson,  1  Q.  B.  D. 
201,  45  L.  J.  M.  C.  46,  33  L.  T.  Rep.  N.  S. 
840,  24  Wkly.  Rep.  250;  Reg.  v.  Justices,  1 
New  Sess.  Cas.  247. 

Canada. —  Dean  v.  Chamberlain,  8  Ont.  Pr. 
303. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  64. 
64.  Arkansas. —  Ex  p.  Williamson,  8  Ark. 
424. 

California. —  People  v.  Moors,  29  Cal.  427. 

Montana. —  State  v.  District  Ct.,  27  Mont. 
280,  70  Pac.  981;  State  v.  Second  Judicial 
Dist.  Ct.,  26  Mont.  274,  67  Pac.  625;  State 
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errors  of  inferior  tribunals  and  to  prevent  a  failure  of  justice  or  irreparable 
injury  where  there  is  a  clear  right,  and  there  is  an  absence  of  any  otlier  adequate 
remedy  and  it  may  also  be  employed  to  prevent  an  abuse  of  discretion,^^  or  an 
act  outside  of  the  exercise  of  discretion,^^  or  to  correct  an  arbitrary  action  which 
does  not  amount  to  the  exercise  of  discretion.^^ 

2.  Compelling  Action  —  a.  Correcting  Mistake  of  Law  in  General.  "Where  a 
court  declines  jurisdiction  by  mistake  of  law,  erroneously  deciding  as  a  matter  of 
law  and  not  as  a  decision  upon  tlie  facts  that  it  has  no  jurisdiction,  and  either 
declines  to  proceed  or  disposes  of  the  case,  the  general  riale  is  that  a  mandamus 
to  proceed  will  lie  from  any  higher  court  having  supervisory  jurisdiction,^^  unless 


V,  Second  Judicial  Dist.  Ct.,  25  Mont.  31,  63 
Pac.  686,  writ  of  supervisory  control. 

Pennsylvania. —  Com.  v.  Thomas,  163  Pa, 
St.  446,  30  Atl.  206  [reversing  8  Pa.  Co.  Ct. 
568,  5  Kulp  547]. 

Wisconsin. —  State  v.  Ludwig,  106  Wis. 
226,  82  N.  W.  158. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  9. 
See  also  supra,  II,  D,  2,  e. 

But  see  People  v.  Van  Tassel,  13  Utah  9, 
43  Pac.  625. 

65.  Alabama. —  Wilson  v.  Duncan,  114  Ala. 
659,  21  So.  1017  (failure  to  take  bond  or 
taking  of  insufficient  bond  in  election  con- 
test) ;  Ex  p.  Tower  Mfg.  Co.,  103  Ala.  415, 
15  So.  836.  And  see  Ex  p.  Dowe,  54  Ala.  258, 
holding  that  a  chancellor  would  be  required 
to  take  steps  to  secure  payment  of  a  claim 
against  an  inebriate's  estate. 

California. —  Rhodes  v.  Craig,  21  Cal.  419. 

Illinois. —  People  v.  Pearson,  2  111.  473; 
People  V.  PearsoUj  2  111.  458. 

Louisiana. —  State  v.  Judge  Civil  Dist.  Ct. 
Div.  B.,  52  La.  Ann.  1275,  27  So.  697,  51 
L.  H.  A.  71. 

Michigan. —  Hester  v.  Chambers,  84  Mich. 
562,  48  N.  W.  152;  Tawas,  etc.,  P.  Co.  v. 
Iosco  Cir.  Judge,  44  Mich.  479,  7  N.  W. 
65. 

Sotith  Dakota. —  Vine  v.  Jones,  13  S.  D. 
54,  82  N.  W.  82. 

Tennessee. —  State  v.  Sneed,  105  Tenn.  711, 
58  S.  W.  1070. 

Canada.— Meyers  v.  Baker,  26  U.  C.  Q.  B. 
16. 

Mandamus  to  correct  error  in  general  see 
supra,  II,  E. 

A  writ  of  supervision  will  not  issue  so  long 
as  the  court  keeps  within  its  'jurisdiction. 
It  is  seldom  issued,  only  when  other  remedy 
fails  to  correct  arbitrary,  wrongful,  and  ty- 
rannical action.  State  v.  Second  Judicial 
Dist.  Ct.,  32  Mont.  579,  81  Pac.  345. 

66.  California. —  Petaluma  Sav.  Bank  v. 
San  Francisco  Super.  Ct.,  Ill  Cal.  488,  44 
Pac.  177. 

Colorado. —  Union  Colony  v.  Elliott,  5 
Colo.  371. 

Georgia. —  Moody  v.  Fleming,  4  Ga.  115, 
48  Am.  Dec.  210;  Ex  p.  Simpson,  R.  M. 
Charlt.  111. 

M ichigan. —  Fletcher  v.  Alpena  Cir.  Judge, 
136  Mich.  511,  99  N.  W.  748;  Lansing  Lum- 
ber Co.  V.  Ingham  Cir.  Judge,  108  Mich.  305, 
66  N.  W.  41;  Detroit  v.  Wayne  County  Cir. 
Judge,  79  Mich.  384,  44  N.  W.  622. 
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Montana. —  State  v.  Eighth  Judicial  Dist. 
Ct.,  32  Mont.  'S4j  79  Pac.  401. 

United  States. —  Ex  p.  Virginia,  100  U.  S. 
313,  25  L.  ed.  667. 

Review  of  abuse  of  discretion  in  general 
see  supra,  II,  C,  2,  a,  ( iii ) . 

67.  Ex  p.  Virginia,  100  U.  S.  313,  329,  25 
L.  ed.  667,  where  it  is  said:  "It  is  well  set- 
tled that  the  writ  of  mandamus  will  issue 
to  correct  the  action  of  subordinate  or  in- 
ferior courts  or  judicial  officers,  where  they 
have  exceeded  their  jurisdiction,  and  there  is 
no  other  adequate  remedy." 

68.  Gouhenour  v.  Anderson,  35  Tex.  Civ. 
App.  569,  81  S.  W.  104. 

69.  California. —  De  la  Beckwith  v.  Colusa 
County  Super.  Ct.,  146  Cal.  496,  80  Pac.  717; 
Cahill  V.  San  Francisco  Super.  Ct.,  145  Cal. 
42,  78  Pac.  467 ;  Temple  v.  Los  Angeles  Super. 
Ct.,  70  Cal.  211,  11  Pac.  699;  People  v. 
De  la  Guerra,  43  Cal.  225;  Beguhl  v.  Swan, 
39  Cal.  411. 

Dakota. —  Territory  v.  Judge  Dist.  Ct.,  5 
Dak.  275,  38  N.  W.  439. 

Florida.— Stiite  v.  Wills,  (1905)  38  So. 
289;  State  v.  Reeves,  44  Fla.  179,  32  So. 
814;  State  v.  Hocker,  36  Fla.  358,  18  So. 
767;  State  v.  King,  32  Fla.  416,  13  So.  891; 
State  V.  Young,  31  Fla.  594,  12  So.  673, 
34  Am.  St.  Rep.  41,  19  L.  R.  A.  636  [over- 
ruling State  V.  Van  Ness,  15  Fla.  317]; 
Anderson  v.  Brown,  6  Fla.  299;  Ex  p.  Hen- 
derson, 6  Fla.  279. 

Idaho. —  Hill  v.  Morgan,  9  Ida.  718,  76 
Pac.  323. 

Kansas. — ^  State  v.  Webb,  34  Kan.  710,  9 
Pac.  770.  The  writ  lies  to  compel  a  district 
judge  to  hear  a  petition  for  change  of  munici- 
pal boundaries.  Emporia  v.  Randolph.  56 
Kan.  117,  42  Pac.  370. 

Louisiana. —  State  v.  Judges  Fifth  Cir.  Ct. 
of  App.,  48  La  Ann.  672,  19  So.  617 ;  State 
V.  Judges  Orleans  Parish  Ct.  of  App.,  42  La. 
Ann.  1087,  8  So.  267. 

Michigan. —  Taylor  v.  Montcalm  Cir.  Judge, 
122  Mich.  692,  81  N.  W.  965. 

Missouri. —  State  v.  Smith,  172  Mo.  446, 
72  S.  W.  692;  State  v.  Philips,  97  Mo.  331, 
10  S.  W.  855,  3  L.  R.  A.  476. 

Montana. —  State  v.  Loud,  24  Mont.  428, 
62  Pac.  497;  Raleigh  v.  First  Judicial  Dist. 
Ct.,  24  Mont.  306,  61  Pac.  991,  81  Am.  St. 
Rep.  431:  State  v.  Eddy,  10  Mont.  311,  25 
Pac.  1032. 

Nevada. —  Floral  Springs  Water  Co.  T. 
Rives,  14  Nev.  431. 
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tliere  is  a  specific  and  adequate  remedy  by  appeal  or  writ  of  errorJ^  Mandamus 
will  not,  liowever,  issue  to  review  the  decision  of  a  lower  court  which  has  refused 
inrisdiction  after  determination  of  a  question  of  fact.'''^  In  many  cases  a  distinc- 
tion is  made  between  a  refusal  to  take  jurisdiction  ab  initio  and  a  determination  that 
tliere  is  no  jurisdiction,  it  being  held  that  where  the  court  has  acted  and  judicially 
determined  that  it  has  no  jurisdiction  its  determination  cannot  be  reviewed,'^ 


yew  YorA: .— Kelsey  v.  Church,  112  N.  Y. 
App.  Div.  408,  98  N.  Y.  Suppl.  535;  People 
r.  Foster,  40  Misc.  19,  81  N.  Y.  Suppl.  212, 
12  N.  Y.  Annot.  Cas.  375;  People  v.  Judges 
Dutchess  C.  PL,  1  How.  Pr.  111. 

Ohio.—  State  V.  Smith,  69  Ohio  St.  196,  68 
N  E.  1044;  State  v.  McCarty,  52  Ohio  St. 
363,  39  N.  E.  1041,  27  L.  R.  A.  534;  In  re 
Turner,  5  Ohio  542. 

Texas  — Co:^  v.  Hightower,  19  Tex.  Civ. 
App.  53G,  47  S.  W.  1048. 

[7^a/,_  Nichols  r.  Cherry,  22  Utah  1,  60 
Pac.  1103;  State  v.  Hart,  19  Utah  438,  57 
Pac.  415. 

Vermont. —  Woodstock  r.  Gallup,  28  Vt. 
687. 

Virginia. —  Valley  Turnpike  Co,  v.  Moore, 
100  Va.  702,  42  S.  E.  675;  Richardson  v. 
Farrar,  88  Va.  760,  15  S.  E.  117;  Cowan  v. 
Fulton,  23  Gratt.  579. 

^yashington.— State  v.  Steiner,  (1906)  87 
Pac.  66;  State  v.  King  County  Super.  Ct.,  20 
Wash.  545,  56  Pac.  35,  45  L.  R.  A.  177; 
State  V.  McClinton,  17  Wash.  45,  48  Pac. 
740;  State  v.  Parker,  12  W^ash.  685,  42  Pac. 
113  [folloicing  State  v.  Hunter,  3  Wash.  92, 

27  Pac.  1076] ;  State  v.  Lichtenberg,  4  Wash. 
553,  30  Pac.  659. 

West  Virginia. —  Wheeling  Bridge,  etc.,  R. 
Co.  V.  Paull,  39  W.  Va.  142,  19  S.  E. 
5S1. 

United  States. —  Ex  p.  Connawaj',  178  U.  S. 
421,  20  S.  Ct.  951,  44  L.  ed.  1134;  In  re 
Grossmayer,  177  U.  S.  48,  20  S.  Ct.  535,  44 
L.  ed.  665;  In  re  Hohorst,  150  U.  S.  653,  14 
S.  Ct.  221,  37  L.  ed.  1211;  Ex  p.  Pennsyl- 
vania Co.,  137  U.  S.  451,  11  S.  Ct.  141,  34 
L.  ed.  738;  Ex  p.  Parker,  120  U.  S.  737,  7 
S.  Ct.  767,  30  L.  ed.  818;  Ex  p.  Brown,  116 
U.  S.  401,  6  S.  Ct.  387,  29  L.  ed.  676;  Chi- 
cago Knickerbocker  Ins.  Co.  v.  Comstock,  16 
Wall.  258,  21  L.  ed.  493;  Finn  v.  Hoyt,  52 
Fed.  83;  Schollenberger  v.  Forty-Five  For- 
eign Ins.  Cos.,  21  Fed.  Cas.  No.  12,475a,  5 
Wkly.  Notes  Cas.  (Pa.)  405.  See  also  Craw- 
ford V.  Haller,  111  U.  S.  796,  4  S.  Ct.  697, 

28  L.  ed.  602. 

England.— Reg.  v.  Goodrich,  15  Q.  B.  671, 
14  Jur.  914,  19  L.  J.  Q.  B.  413,  69  E.  C.  L. 
671;  Matter  of  Brighton  Intercepting,  etc., 
Sewers  Act,  9  Q.  B.  D.  723;  Reg.  v.  Bing- 
ham, 4  Q.  B.  877,  3  R.  &  Can.  Cas.  390,  45 
E,  C.  L.  877;  Rex  v.  Wiltshire  Justices,  1 
East  683;  Reg.  v.  London,  16  Cox  C.  C.  77, 
50  J.  P.  711,  54  L.  T.  Rep.  N.  S.  646;  Reg. 
V.  Richards,  20  L.  J.  Q.  B.  351,  2  L.  M.  &  P. 
263;  Reg.  V.  Judge  Southampton  County  Ct., 
65  L.  T.  Rep.  N.  S.  320. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §§  74, 


70.  State  v.  Fourth  Judicial  Dist.  Ct.,  13 
N.  D.  211,  100  N.  W.  248;  State  v.  King 
County  Super.  Ct.,  24  Wash.  438,  64  Pac. 
727;  State  i:  Moore,  21  Wash.  629,  59  Pac. 
505;  State  v.  Spokane  County  Super.  Ct.,  21 
Wash.  108,  57  Pac.  352;  State  v.  Hadley,  20 
Wash.  520,  56  Pac.  29;  State  v.  Jefferson 
County  Super.  Ct.,  20  Wash.  502,  55  Pac. 
933;  U.  S.  V.  Swan,  65  Fed.  647,  13  C.  C.  A. 
77.    See,  generally,  supi'a,  II,  D,  2,  e. 

71.  Cahill  V.  San  Francisco  Super.  Ct.,  145 
Cal.  42,  78  Pac.  467;  Ex  p.  Lewis,  21  Q.  B.  D. 
191,  52  J.  P.  773,  57  L.  J.  M.  C.  108,  59 
L.  T.  Rep.  N.  S.  338,  37  Wkly.  Rep.  13; 
Reg.  V.  Percy,  L.  R.  9  Q.  B.  64,  43  L.  J. 
M.  C.  45,  22  Wkly.  Rep.  72 ;  Reg.  v.  Goodrich, 
15  Q.  B.  671,  14  Jur.  914,  19  L.  J.  Q.  B.  413, 
69  E.  C.  L.  671;  Reg.  v.  Blanshard,  13  Q.  B. 
318,  18  L.  J.  M.  C.  110,  66  E.  C.  L.  318; 
Reg.  V.  Kesteren  Justices,  3  Q.  B.  810,  Dav. 
&  M.  113,  13  L.  J.  M.  C.  78,  1  New  Sess. 
Cas.  151,  43  E.  C.  L.  985;  Reg.  v.  London,  16 
Cox  C.  C.  77,  50  J.  P.  711,  54  L.  T.  Rep.  N.  S. 
646;  Reg.  v.  Fawcett,  11  Cox  C.  C.  305;  Reg. 
r.  Shell,  49  J.  P.  68,  50  L.  T.  Rep.  N.  S. 
590;  Ex  p.  MacMahon,  48  J.  P.  70;  Ex  p. 
Milner,  15  Jur.  1037;  Reg.  v.  Flintshire  Jus- 
tices, 11  Jur.  185,  16  L.  J.  M.  C.  55,  2  New 
Sess.  Cas.  572,  1  Saund.  &  C.  331;  Reg.  v. 
Y^orkshire  Justices,  53  L.  T.  Rep.  N.  S.  728, 
34  Wkly.  Rep.  108. 

72.  /ZZinoJS.— People  v.  Garnett,  130  111. 
340,  23  N.  E.  331,  holding  that  mandamus 
would  not  lie  to  compel  reinstatement  of  an 
appeal  dismissed  on  the  ground  of  unconsti- 
tutionality of  the  statute  under  which  it 
was  taken. 

Louisiana. —  State  v.  Judges  Orleans  Par- 
ish Ct.  of  Ajjp.,  105  La.  217,  29  So.  816: 
State  v.  Judges  First  Cir.  Ct.  of  App.,  47 
La.  Ann.  1516,  18  So.  510;  State  f.  Hudspeth, 
38  La.  Ann.  97;  State  v.  Morgan,  12  La. 
1181. 

Missouri.— State  v.  Smith,  105  Mo.  6,  16 
S.  W.  1052;  State  V.  Mosman,  112  Mo.  App. 
540,  87  S.  W.  75. 

Nevada. —  Nevada  Cent.  R.  Co.  v.  Lander 
County  Dist.  Ct.,  21  Nev.  409,  32  Pac.  673; 
State  v.  Wright,  4  Nev.  119. 

J^eio  York. —  Matter  of  McBride,  72  Hun 
394,  25  N.  Y.  Suppl.  431. 

Pennsylvania. —  Com.  v.  Judges  Philadel- 
phia County  C.  PI.,  3  Binn.  273. 

United  States.— In  re  Key,  189  U.  S.  84, 
23  S.  Ct.  624,  47  L.  ed.  720 ;  In  re  Morrison, 
147  U.  S.  14,  13  S.  Ct.  246,  37  L.  ed.  60; 
Ex  p.  Baltimore,  etc.,  R.  Co.,  108  U.  S.  566, 
2  S.  Ct.  876,  27  L.  ed.  812;  Ex  p.  Des 
Moines,  etc.,  R.  Co.,  103  U.  S.  794,  26  L.  ed. 
461. 
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appeal  or  writ  of  error  being  in  sucli  case  the  proper  reraedy,"^^  altliou^^li  in 
some  cases  ifc  is  said  that  mandamus  will  be  granted  even  in  such  an  instance 
if  there  is  no  other  remedy .'^^  As  a  general  rule  also  mandamus  will  lie  when  an 
inferior  court  has  refused  to  entertain  jurisdiction  upon  what  may  be  termed 
a  preliminary  objection  based  upon  a  matter  of  law.'^^  Where  the  lower  court 
has  properly  decided  that  it  has  no  jurisdiction  it  will  not  be  compelled  to 
assume  it.'^^ 

b.  In  Cases  of  Assumed  Disqualiflcation.  When  a  judge  declines  jurisdiction 
on  the  ground  that  he  is  disqualified  when  he  is  not,  his  decision  is  not  final,  and 
mandamus  lies  to  direct  liim  to  assume  jurisdiction.'^'' 

3.  Enforcing  Ministerial  Duties.  Where  a  duty  is  reposed  upon  a  judge  or 
tribunal,  and  no  discretion  as  to  its  performance  given,  performance  may  be  com- 
pelled by  mandamus.''^    And  where  any  tribunal  in  which  discretionaiy  power  is 


Canada. —  See  Williamson  v.  Bryans,  12 
U  C  C  P  275 

73. "  Ex  p.  Hurn,  92  Ala.  102,  9  So.  515,  25 
Am.  St.  Rep.  23,  13  L.  R.  A.  120;  Aldricli 
V.  Alameda  County  Super.  Ct.,  135  Cal.  12, 
66  Pac.  846;  State  v.  Fourth  Judicial  Dist. 
Ct.,  (N.  D.  1904)  100  N.  W.  248. 

74.  Reynolds  v.  Carroll,  114  La.  010,  38 
So.  470;  State  v.  Judges  Orleans  Parish  Ct. 
of  App.,  37  La.  Ann.  109 ;  State  v.  Judges 
Second  Cir.  Ct.  of  App.,  33  La.  Ann.  1096; 
State  V.  Mayo,  33  La.  Ann.  1070;  State  v. 
Judges  Ct.  of  App.,  33  La.  Ann.  180;  Max- 
well V.  Speed,  60  Mich.  36,  26  N.  W.  824, 
holding  that  where  an  objection  to  the  juris- 
diction has  been  presented  in  such  a  manner 
as  not  to  be  open  to  review  the  court  may  be 
compelled  by  mandamus  to  set  aside  its  rul- 
ing on  such  objection. 

75.  Louisiana. —  State  v.  Foster^  106  La. 
425,  31  So.  57;  State  v.  Ellis,  41  La.  Ann. 
41,  6  So.  55;  State  v.  Judge  Twenty-Sixth 
Dist.  Ct.,  34  La.  Ann.  1177. 

Michigan. —  Brown  v.  Mesnard  Min.  Co., 
105  Mich.  653,  63  N.  W.  1000;  People  v. 
Swaft,  59  Mich.  529,  26  N".  W.  694. 

Missouri. —  Castillo  v.  St.  Louis  Cir.  Ct., 
28  Mo.  259. 

Montana. —  Raleigh  v.  First  Judicial  Dist. 
Ct.,  24  Mont.  306,  61  Pac.  991,  81  Am.  St. 
Rep.  431. 

Nevada.— State  v.  Murphy,  19  Nev.  89,  6 
Pac.  840. 

EngloAid. —  Reg.  v.  Kesteven  Justices,  3 
Q.  B.  810,  Dav.  &  M.  113,  13  L.  J.  M.  C. 
78,  1  New  Sess.  Cas.  151,  43  E.  C.  L.  985; 
Rex  V.  Wilt  County  Justices,  8  B.  &  C.  380, 
6  L.  J.  M.  C.  0.  S.  97,  2  M.  &  R.  401,  15 
E.  C.  L.  191 ;  Reg.  v.  Carnarvonshire  Jus- 
tices, 1  G.  &  D.  423 ;  Reg.  f.  Flintshire  Jus- 
tices, 11  Jur.  185,  10  L.  J.  M.  C.  55,  2  New 
Sess.  Cas.  572,  1  Saund.  &  C.  331;  Reg.  v. 
Richards,  20  L.  J.  Q.  B.  351,  2  L.  M.  &  P. 
263.  But  see  Reg.  v.  Monmouthshire  Jus- 
tices, 4  B.  &  C.  844,  7  D.  &  R.  334,  28  Rev. 
Rep.  478,  10  E.  C.  L.  825. 

On  ground  of  defect  of  parties. —  Where  an 
inferior  judge  refuses  to  try  a  cause  at  issue 
between  the  parties,  on  the  ground  that  others 
unknown  may  be  interested  and  should  be 
made  parties,  a  mandamus  will  be  granted  to 
compel  him  to  proceed.  If  those  who  are  in- 
terested and  informed  of  the  proceedings  do 
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not  appear  to  protect  their  rights,  they  must 
bear  the  consequences;  and  those  who  are 
neither  parties  nor  privies  to  the  proceed- 
ings cannot  be  affected  by  the  judgment. 
State  V.  Judge  Commercial  Ct.,  4  Rob.  (La.) 
227. 

7*6.  State  v.  Judges  Ct.  of  App.,  45  La. 
Ann.  1319,  14  So.  118. 

77.  State  v.  Pitts,  139  Ala.  152,  36  So. 
20;  Medlin  v.  Taylor,  101  Ala.  239,  13  So. 
310;  Ex  p.  Alabama  State  Bar  Assoc.,  92 
Ala.  113,  8  So.  768,  12  L.  R.  A.  134;  State 
V.  Young,  31  Fla.  594,  12  So.  673,  34  Am.  St. 
Rep.  41,  19  L.  R.  A.  636  [overruling  State  v. 
Van  Ness,  15  Fla.  317].  But  see  In  re 
Judge  Elgin  County  Ct.,  20  U.  C.  Q.  B. 
588. 

78.  Arkansas. —  McCreary  v.  Rogers,  35 
Ark.  298,  allowance  of  appeal. 

Georgia. —  Manor  v.  McCall,  5  Ga.  522. 

Iowa. —  State  v.  Marshall  County  Judge,  7 
Iowa  186,  holding  that  a  county  judge  might 
be  compelled  to  call  to  his  assistance  two 
justices  of  the  peace  and  canvass  returns  of 
a  county-seat  election. 

Maryland. —  Bostock  v.  Sams,  95  Md.  400, 
52  Atl.  665,  93  Am.  St.  Rep.  394,  59  L.  R.  A. 
282,  holding  that  the  duty  to  issue  a  permit 
for  building  is  ministerial  Avhere  it  appears 
that  the  proposed  building  is  fully  within 
the  rules  prescribed. 

Massachusetts. —  Com.  r.  Justices  Hampden 
County  Ct.  of  Sess.,  2  Pick.  414,  duty  of 
court  of  sessions  is  peremptory  to  provide 
house  of  correction. 

Missouri.— St&te  v.  Reynolds,  (1906)  97 
S.  W.  650,  holding  that  w^here  minors  over 
fourteen  years  of  age  were  entitled  to  man- 
damus to  compel  the  allowance  of  an  appeal 
from  an  order  refusing  to  set  aside  the  ap- 
pointment by  the  probate  court  of  the  public 
administrator  as  curator  of  their  estate,  in 
derogation  of  their  right  of  selection,  which 
right  was  supported  in  the  probate  court  by 
substantial  evidence  and  without  any  evi- 
dence against  it,  and  these  facts  were  ad- 
mitted in  the  record,  the  acts  of  the  probate 
court  were  ministerial,  and  not  judicial;  and 
hence  mandamus  would  issue  to  that  court 
directly  to  compel  the  .setting  aside  of  the 
order  appointing  the  public  administrator 
curator  and  the  acceptance  of  the  selection 
of  the  minors. 
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lodged  lias  exercised  its  discretion  so  far  as  the  exercise  is  necessary  in  a  particu- 
lar case,  and  lias  given  its  conclusions  upon  the  facts  before  it,  what  remains  to  be 
done  to  make  its  conclusion  effective  is  purely  ministerial,  and  mandamus  will  lie 
to  compel  its  performance.'^ 

4.  Necessity  of  Clear  Case.  Mandamus  being  an  extraordinary  writ,  with 
prerogativ^e  features,  and  not  a  writ  of  right,  a  strong  case  must  be  presented  to 
coerce  action  by  a  judge,  the  presumption  being  that  he  has  done  his  duty.^^ 

6.  Prior  Demand  and  Refusal.  There  must  always  be  a  previous  request  to 
act,  and  a  definite,  unqualitied  refusal,  before  the  writ  will  issue.^^ 


'^ew  York. —  People  v.  Shea,  7  Hun  303, 
assigning  justices  for  general  and  special 
terms. 

Xorth  Carolina. —  Lander  v.  McMillan,  53 
N.  C.  174,  where  the  justices  of  the  county 
court  were  compelled  to  appoint  commission- 
ers to  lay  off  the  site  of  a  county-seat,  and 
holding  also  that  it  was  no  defense  that  the 
commissioners  by  whom  the  county-seat  was 
located  had  been  prompted  by  improper  mo- 
tives. 

Pennsylvania. —  Com.  v.  Bunn,  71  Pa.  St. 
405,  holding  duty  of  register  to  appoint  a 
register's  court  ministerial. 

Tennessee. —  Newman  v.  Scott  County  Jus- 
tices, 5  Sneed  695  [overruling  in  effect  Can- 
non County  Justices  v.  Hoodenpyle,  7 
Humphr.  144],  levy  of  tax. 

Virginia. —  U.  S.  Fidelitv,  etc.,  Co.  v. 
Peebles,  100'  Va.  585,  42  S.  E.  310. 

West  Virginia. —  Summers  Countv  v.  Mon- 
roe County,  43  W.  Va.  207,  27  S.  E.  307 
(duty  of  circuit  court  to  appoint  commis- 
sioners to  settle  boundaries  between  coun- 
ties) ;  Doolittle  V.  Cabell  County  Ct.,  28 
W.  Va.  158  (filing  petition  for  relocation  of 
county-seat ) . 

Canada. —  McKenna  r.  Powell,  20  U.  C. 
C.  P.  394;  Rex  v.  Bathurst  Justices,  4  U.  C. 
Q.  B.  O.  S.  340. 

See  also  cases  more  specifically  cited  infra, 

IV,  B. 

79.  Colorado. —  Rhodes  r,  Denver  Bd.  of 
Public  Works,  10  Colo.  App.  99,  49  Pac. 
430. 

Louisiana. —  State  t*.  Judge  Fourth  Dist. 
Ct.,  28  La.  Ann.  451. 

Minnesota. —  State  r.  Cox,  20  Minn.  214,  2 
N.  W.  494. 

"New  Jersey. —  Cortlevou  v.  Ten  Evck,  22 
N.  J.  L.  45. 

Tennessee. — Williams  v.  Saunders,  5  Coldw. 
60. 

Texas.— lAoj^  v.  Brinck,  35  Tex.  1. 
United  States. — Xew  York  L.,  etc.,  Ins.  Co. 

V.  Wilson,  8  Pet.  291. 

See  also  cases  more  specifically  cited  infra, 
IV,  B. 

80.  California. —  Peralta  v.  Adams,  2  Cal. 
594. 

Connecticut. — Ansonia  v.  Studley,  67  Conn. 
170,  34  Atl.  1030. 

Illinois. —  Hawes  v.  People,  124  111.  560,  17 
N.  E.  13. 

Kentucky. —  Warren  County  Ct.  v.  Daniel, 
2  Bibb  573. 

Maine. —  Hoxie  r.  Somerset  County  Com'rs, 
25  Me.  333. 
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Massachusetts. —  Gray  v.  Bridge,  11  Pick. 
189. 

IS'eio  Jersey. —  Squier  v.  Gale,  6  N.  J.  L. 
157.  See  also  Tichenor  v.  Hewson,  14  N.  J.  L. 
26. 

New  York.  —  Ex  p.  Koon,  1  Den.  644 ; 
People  V.  Justices  Super.  Ct.,  20  Vv^end. 
663. 

Ohio.—  State  v.  Tool,  4  Ohio  St.  553. 

Tennessee. —  Vanvabry  v.  Staton,  88  Tenn. 
334,  12  S.  W.  786. 

West  Virginia. —  Cummings  V.  Armstrong, 
34  W.  Va.  1,  11  S.  E.  742. 

United  States. —  Ex  p.  Taylor,  14  How.  3, 
14  L.  ed.  302. 

England. —  Ex  p.  Milner,  15  Jur.  1037,  C 
Eng.  L.  &  Eq.  371. 

Canada. —  Trainor  v.  Holcombe,  7  U.  C. 
Q.  B.  548. 

81.  Alabama. —  Ex  p.  Scudder-Gale  Grocery 
Co.,  120  Ala.  434,  25  So.  44. 

Arkajisas.-  Coit  v.  Elliott,  28  Ark.  294. 

California. —  Purcell  v.  McKune,  14  Cal. 
230,  holding  that  mandamus  will  not  issue 
Avhere  the  court  requires  a  statement  of  evi- 
dence to  be  made  by  the  attorney,  without 
his  objection  before  he  furnishes  it. 

District  of  Columbia. —  U.  S.  v.  Cox,  14 
App.  Cas.  308,  holding,  where  a  trial  court, 
which  has  refused  to  approve  an  appeal-bond 
because  doubt  has  been  raised  as  to  the 
genuineness  of  the  signatures  thereon,  re- 
fuses to  allow  the  appellant  to  prove  the 
signature,  but  the  demand  for  rehearing  is 
not  made  until  after  the  lapse  of  time  within 
which  the  bond  could  be  filed,  that  mandamus 
will  not  lie  to  compel  the  court  to  approve 
the  bond  nunc  pro  tunc,  as  the  demand  for 
such  hearing  must  be  made  within  the  time 
allowed  for  the  filing  of  the  bond. 

Florida.— State  v.  Cooper,  20  Fla.  547, 
holding  that  an  oral  request  to  allow  an  ap- 
peal is  insufficient. 

Illinois. —  People  v.  Gibbons,  91  111.  App. 
567. 

Kentucky. —  Muhlenburg  County  v.  More- 
head,  46  S.  W.  484,  20  Ky.  L.  Rep.  376 
(holding  that  where  a  county  judge  has  re- 
fused to  act  with  reference  to  the  matter  in 
connection  with  the  county  court  a  separata 
demand  need  not  be  made  on  him)  ;  Com.  v. 
Harbeson,  13  Ky.  L.  Rep.  877  (holding  that 
the  refusal  to  hear  all  evidence  offered  is 
not  a  refusal  to  hear  the  case). 

Louisiana. —  State  v.  Judge  of  Second  Dist. 
Ct.,  15  La.  Ann.  113. 

Michigan. —  Swarthout  i\  McKnight,  99 
Mich.   347,   58   N.   W.   315;    Hitchcock  v. 
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6.  Power  to  Act.  Where  an  action  is  no  longer  pending®^  or  after  tlie  court 
has  lost  jurisdiction,  it  cannot  be  compelled  by  mandamus  to  proceed.^^  Nor  will 
a  judge  be  compelled  to  proceed  wliere  a  writ  of  prohibition  lias  been  granted.^ 

7.  Persons  Who  May  Bring  Mandamus.  Mandamus  will  not  lie  to  courts  or 
judges  at  the  instance  of  strangers  to  the  proceedings.  Relator  must  be  either  a 
formal  or  substantial  party.^  One  who  has  absconded  from  the  state  for  the  pur- 
pose of  evading  the  jurisdiction  and  orders  of  its  courts  cannot  maintain  man- 
damus proceedings.^^  Nor  is  a  petitioner  who  is  in  contempt  for  disobedience  to 
an  injunction  entitled  to  mandamus  to  a  court  to  proceed.^^ 

8.  Conflicting  and  Concurrent  Jurisdictions.^^  It  seems  that  neither  federal 
nor  state  courts  will  issue  mandamus  to  the  courts  or  judicial  officers  of  each 
other.^^  Appellate  courts  will  as  a  general  rule  compel  litigants  in  the  first 
instance  to  apply  for  the  w^it  to  the  inferior  court  of  general  jurisdiction,  except 


Wayne  County  Cir.  Judge,  97  Mich.  614, 
57  N.  W.  189. 

Minnesota. —  State  v.  Macdonald,  30  Minn. 
98,  14  N.  W.  459. 

Montana. —  State  v.  First  Judicial  Dist. 
Ct.,  16  Mont.  274,  40  Pac.  600. 

:Nehraska. —  State  v.  Moores,  29  Nebr.  122, 
45  N.  W.  278. 

'New  York. —  People  v.  Woodbury,  70  N.  Y. 
App.  Div.  416,  75  N.  Y.  Suppl.  236,  holding 
that  where  a  surrogate  did  not  unqualifiedly 
refuse  to  issue  execution  on  a  judgment  of 
his  court,  but  advised  that  the  adverse  party 
be  given  notice  of  the  application,  and  the 
applicant  apparently  acquiesced  in  the  sug- 
gestion, mandamus  would  not  lie  to  compel 
the  issuing  of  such  execution,  as  the  writ  im- 
plies an  improper  refusal. 

Texas. —  Dunn  v.  St.  Louis,  etc.,  R.  Co., 
(Civ.  App.  1905)  88  S.  W.  532;  Magee  f. 
Penn,  (Civ.  App.  1902)  67  S.  W.  1077. 

Washington. —  State  V.  Spokane  County 
Super.  Ct.,  13  Wash.  514,  43  Pac.  636;  State 
V.  Hunter,  4  Wash.  651,  30  Pac.  642,  32  Pac. 
294. 

United  States. —  Edinburg  Coal  Co.  v. 
Humphreys,  134  Fed.  839,  67  C.  C.  A.  435. 

England. —  Kernot  v.  Bailey,  4  Wkly.  Rep. 
608. 

Necessity  of  demand  and  refusal  generally 
see  supra,  II,  G. 

82.  Eby's  Case,  9  Watts  &  S.  (Pa.)  145. 

83.  State  v.  Livsey,  27  Nebr.  55,  42  N.  W. 
762,  holding  that  a  justice  of  the  peace  would 
not  be  required  to  make  an  order  in  a  case 
after  the  cause  had  been  removed  to  the  dis- 
trict court  by  proceedings  in  error,  and  the 
judgment  of  the  justice  had  been  reversed 
and  the  cause  retained  for  trial. 

After  removal  of  cause  to  federal  court  see 
Removal  of  Causes. 

84.  State  v.  Judge  of  Nineteenth  Judicial 
Dist.,  39  La.  Ann.  97,  1  So.  281,  so  holding, 
although  the  writ  issued  from  a  court  with- 
out jurisdiction. 

85.  Garrison  v.  Webb,  107  Ala.  499,  18  So. 
297;  State  v.  Thompson,  106  La.  362,  30 
So.  895  (no  writ  to  tax  costs  by  non-party)  ; 
Ex  p.  Humes,  149  U.  S.  192,  13  S.  Ct.  836, 
37  L.  ed,  698  (no  writ  to  review  act  of  lower 
court  by  surety)  ;  Ex  p.  Cutting,  94  U.  S.  14, 
24  L.  ed.  49  (no  writ  to  allow  appeal). 

Motion    to    restore. —  Where    property  is 
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seized  under  the  process  of  a  court,  as  the 
property  of  defendant,  and  a  stranger,  alleg- 
ing that  the  property  is  liis,  applies  by  mo- 
tion to  have  it  restored  to  him,  which  mo- 
tion the  court  refuses  to  hear,  mandamus 
will  not  lie  to  such  court  to  hear  the  motion. 
Price  V.  Shelby  Cir.  Ct.,  3  Hard.  (Ky.) 
254. 

An  intervener  may  compel  the  granting  of 
an  appeal.  State  v.  Rightor,  35  La.  Ann. 
515.  And  see  Ex  p.  Cutting,  94  U.  S.  14,  24 
L.  ed.  49. 

86.  People  v.  Genet,  59  N.  Y.  80,  17  Am. 

Rep.  315  (holding  that  an  escaped  prisoner 
who  remains  out  of  the  jurisdiction  of  the 
court  cannot  have  mandamus  to  secure  a 
review  of  his  conviction)  ;  Foster  v.  Redfield, 
50  Vt.  285  (holding  that  one  who  had  ab- 
sconded to  avoid  obedience  to  an  order  for 
temporary  alimony  could  not  compel  the 
court  to  proceed  to  final  judgment  in  divorce). 

87.  Campbell  v.  Justices  Super.  Ct.,  187 
Mass.  509,  73  N.  E.  659,  69  L.  R.  A.  311. 

88.  Effect  of  other  pending  proceedings  see 
supra.  II,  H. 

89.  Ex  p.  Union  Steamboat  Co.,  178  U.  S. 
317,  20  S.  Ct.  904,  44  L.  ed.  1084;  In  re 
Blake,  175  U.  S.  114,  20  S.  Ct.  42,  44  L.  ed. 
94;  In  re  Atlantic  City  R.  Co.,  164  U.  S. 
633,  17  S.  Ct.  208,  41  L.  ed.  579;  In  re  San- 
ford  Fork,  etc.,  Co.,  160  U.  S.  247,  16  S.  Ct. 
291,  40  L.  ed.  414;  In  re  Green,  141  U.  S. 
325,  12  S.  Ct.  11,  35  L.  ed.  765;  Ex  p.  Penn- 
sylvania Co.,  137  U.  S.  451,  11  S.  Ct.  141, 
34  L.  ed.  738;  Bath  County  v.  Amy,  13  Wall. 
(U.  S.)  244,  20  L.  ed.  539;  McClung  v.  Silli- 
man,  6  Wheat.  (U.  S.)  598,  5  L.  ed.  340; 
The  Celestine,  5  Fed.  Cas.  No.  2,541,  1  Biss.  1. 
But  see  Spraggins  V.  Humphries  County  Ct., 
22  Fed.  Cas.  No.  13,246,  Brunn.  Col.  Cas. 
218,  Cooke  (Tenn.)  160. 

Concurrent  and  conflicting  jurisdiction  of 
state  and  federal  courts  see  Couets,  11  Cyc. 
990  et  seq. 

Jurisdiction  as  to  process  or  judgment  of 
other  courts  see  Courts,  11  Cyc.  1014  et  seq. 

Writ  of  error,  not  mandamus,  is  the  rem- 
edy for  the  failure  of  a  state  court  to  give 
efl'ect  to  the  mandate  of  the  supreme  court  of 
the  United  States.  McClung  v.  Embreeville 
Freehold,  etc.,  Co.,  103  Tenn.  399,  52  S.  W. 
1001;  In  re  Blake,  175  U.  S.  114,  20  S.  Ct. 
42,  44  L.  ed.  94. 
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in  cases  affecting  the  public  or  of  unusual  importance.^  Mandamus  cannot  be 
employed  by  one  court  to  seize  and  carry  away  the  records  and  papers  in  the 
custody  of  another.^^ 

B.  Subjects  and  Purposes  Affected  by  Mandamus —  l.  Particular  Courts 
AND  Judicial  Officers  —  a.  Probate,  Surrogate,  op  Orphans'  Courts.  Inferior  courts 
of  probate  jurisdiction  will  be  compelled  to  establish  wills  and  grant  letters  when 
all  the  facts  exist  to  make  the  duty  purely  ministerial,^^  and  they  will  also  be  com- 
pelled to  proceed  in  the  exercise  of  their  jurisdiction,^^  to  approve  bonds  or  to 
transmit  a  case  to  another  court ;     but  the  writ  will  not  issue  to  control  discretion,^® 


90.  Alahama. —  Ramagnano  v.  Crook,  88 
Ala.  450,  7  So.  247,  holding  that  in  man- 
damus to  a  probate  judge  the  application 
must  first  be  made  to  the  circuit  court,  and 
refused. 

California. —  Johnson  v.  Reichert,  77  Cal. 
34,  IS  Pac.  858;  Sankey  v.  California  Pio- 
neers Soc,  (1886)  9  Pac.  424;  Smith  v. 
Dunn,  (1885)  6  Pac.  848;  Snow  v.  Stanislaus 
County  Sup'rs,  (1885)  6  Pac.  90  (holding 
that  the  application  must  be  first  made  to 
the  superior  court)  ;  Cowell  v.  Buckelew,  14 
Cal.  040.  And  see  Gregory  v.  Blanchard,  98 
Cal.  311,  33  Pac.  199,  holding  that  the  supe- 
rior court  was  not  authorized  to  issue  a  writ 
of  mandate  in  aid  of  the  execution  of  the 
judgment  rendered  in  the  justice's  court. 

/da/io.— Wright  i\  Kelley,  4  Ida.  624,  43 
Pac.  565,  holding  that  it  was  no  ground  for 
failing  to  first  apply  for  the  writ  in  the  dis- 
trict court  that  the  judge  of  such  court  had 
announced  that  the  writ  would  not  be  granted 
if  applied  for. 

Iowa. —  Westbrook  r.  Wicks,  36  Iowa  382; 
U.  S.  V.  Dubuque  County,  Morr.  31. 

Kamas. —  State  v.  Breese,  15  Kan.  123, 
holding  that  while  the  power  of  the  supreme 
court  to  issue  mandamus  to  an  officer  of  the 
court  of  general  jurisdiction  is  unquestioned, 
the  application  must  usually  be  first  made  to 
that  court. 

Missouri. —  State  v.  Lesueur,  126  Mo.  413, 
29  S.  W.  278 ;  State  v.  Cooper  County  Ct.,  64 
Mo.  170,  holding  that  mandamus  will  issue 
from  the  supreme  court  only  in  cases  of  far 
more  than  ordinary  magnitude  or  importance. 

Nebraska. —  Mandamus  to  a  county  should 
be  first  brought  in  the  district  court.  State 
V.  Fillmore  County,  32  Nebr.  870,  49  N.  W. 
769.  In  case  of  private  rights,  when  there 
is  an  accumulation  of  work  in  the  supreme 
court,  the  application  should  be  first  made 
to  the  district  court.  State  v.  Merrell,  38 
Nebr.  510,  56  N.  W.  1082;  State  v.  Chase 
County  School  Dist.  No.  24,  38  Nebr.  237,  56 
N.  W.  791;  State  v.  Lincoln  Gas  Co.,  38 
Nebr.  33,  56  N.  W.  789. 

91.  Walker  v.  Howard,  10  Tex.  Civ.  App. 
602,  30  S.  W.  1091. 

92.  Alabama. —  Brennan  v.  Harris,  20  Ala. 
185. 

Illinois. —  See  People  v.  Knickerbocker,  114 
III.  539,  2  N.  E.  507,  55  Am.  Rep.  879,  hold- 
ing, where  a  petition  prayed  for  a  command 
to  the^  probate  judge  to  proceed  with  the 
probating  of  a  certain  will  and  render  final 
order  thereon,  that  under  former  statutes  the 
probate  of  a  will  was  a  ministerial  act,  but 


since  the  statute  of  1849  it  has  been  a  ju- 
dicial act. 

Missouri. —  State  v.  Reynolds,  (App.  1906) 
97  S.  W,  650  (holding  that  the  writ  lies  to 
compel  a  judge  to  set  aside  the  appointment 
of  an  administrator  and  approve  a  lawful 
selection  of  the  heirs)  ;  State  v.  Guinotte,  113 
Mo.  App.  399,  SO  S.  W.  884  (holding  that 
persons  clearly  entitled  to  administration 
may  compel  the  court  to  grant  it  to  them  and 
the  probate  court  cannot,  by  mere  denial  of 
relator's  right  to  administer  on  the  estate, 
convert  the  proceeding  into  a  judicial  in- 
quiry. There  must  be  some  foundation  for 
such  denial,  as  the  same,  by  itself,  does  not 
raise  the  issue,  unsupported  by  facts ) . 

South  Carolina. — State  v.  Watson,  2  Speers 
97. 

Tennessee. — Williams  v.  Saunders,  5  Coldvf. 
GO. 

Canada. —  Dickson  v.  Monteith,  14  Ont.  719, 
where  will  had  been  established  in  highest 
court.  The  appointment  of  a  creditor  as  ad 
ministrator  is  not  as  of  right,  but  rests  in 
the  discretion  of  the  judge,  who  appoints, 
and  that  cannot  be  interfered  with  by  any 
peremptory  writ.  Ont.  Rev.  St.  (  1877) 
c.  46,  §§  32,  36,  do  not  better  the  claim  of 
a  creditor.    Re  O'Brien,  3  Ont.  326. 

See  33  Cent.  Dig,  tit.  "Mandamus,"  §  71. 

93.  Ex  p.  Dickson,  64  Ala.  188;  Leslie  V, 
Tucker,  57  Ala.  483;  Shadden  v.  Sterling,  23 
Ala.  518;  Hensley  v.  Sacramento  County 
Super.  Ct.,  Ill  Cal.  541,  44  Pac.  232  (hold- 
ing, under  Code  Civ.  Proc.  §  1492,  providing 
that,  when  the  notice  to  creditors  to  file 
claims  has  been  duly  made,  an  order  showing 
that  due  notice  has  been  given,  and  directing 
it  to  be  entered  and  recorded,  must  be  made 
by  the  court,  that  mandamus  will  lie  to  com- 
pel the  court  to  make  such  order)  ;  Eac  p. 
Carnochan,  T.  U.  P.  Charlt.  (Ga.)  216;  State 
V.  Bermudez,  14  La.  478.  See  Ex  p.  Jones, 
1  Ala.  15. 

94.  Ex  p.  Candee,  48  Ala.  386 ;  Fleming  v. 
Ottawa  Probate  Judge,  137  Mich.  139,  100 
N.  W.  272. 

95.  Com.  V.  Clark,  10  Phila.  (Pa.)  419,  1 
Wkly.  Notes  Cas.  330. 

96.  California. —  Mandamus  will  not  lie  to 
compel  a  court  to  sign  an  order  stating  that 
due  proof  of  publication  of  notice  to  cred- 
itors of  an  estate  has  been  made,  where  the 
court  has  recognized  a  publication  made  as 
such  notice.  Johnston  v.  Napa  County  Super. 
Ct.,  105  Cal.  606,  39  Pac.  36. 

Kansas. —  Entertaining  a  second  proceed- 
ing to  declare  a  person  insane  is  discretion- 
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nor  in  case  of  the  existence  of  another  adequate  remedy,  as  by  appeal  or  writ 
of  error. ^' 

b.  Justices  of  ths  Peace.  Mandamus  iies  to  compel  a  justice  to  perform  min- 
isterial duties,'-^^  ISacli  officers  may  also  be  compelled  to  take  jurisdiction  and  pro- 
ceed to  trial/^^  as  in  the  case  of  other  courts,^  to  issue  process,^  to  cimnge  tlie 
place  of  trial,^  transfer  a  cause  upon  a  showing  ousting  them  of  their  jurisdic- 


ary,  he  having  been  adjudged  incompetent  in 
the  first.    State  r.  Norton,  20  Kan.  506. 

Michigan. —  Mandamus  will  not  lie  to  com- 
pel a  probate  judge  to  vacate  an  order  ad- 
mitting a  will  to  probate.  Corby  v.  Durfee, 
96  Mich.  11,  55  N.  W.  386.  Or  to  compel 
him  to  extend  the  time  allowed  for  creditors 
to  present  their  claims.  People  v.  Monroe 
County  Probate  Judge,  16  Mich.  204.  Or  to 
review  a  refusal  to  grant  letters  of  adminis- 
tration on  the  estate.  People  v.  St.  Joseph 
County  Probate  Judge,  36  Mich.  500. 
Where  an  application  was  made  for  admin- 
istration of  the  estate  of  a  deceased  contestant 
of  a  will,  which  the  proponent  of  the  will 
opposed  by  a  motion  to  dismiss  on  the 
grounds  that  the  right  to  contest  a  will  does 
not  survive,  that  the  contestant  had  not 
diligently  prosecuted  his  appeal,  that  the  con- 
testant had  failed  to  obey  an  order  of  the 
supreme  court  adjudging  costs  against  him, 
and  that  the  estate  ought  to  be  speedily  set- 
tled, the  motion  was  in  effect  a  motion  to 
dismiss  for  want  of  jurisdiction,  and  an  order 
overruling  the  motion  was  not  reviewable 
by  mandamus.  Ptoberts  v.  Lenawee  Cir. 
Judge,  140  Mich.  115,  103  K  W.  512. 

Missouri. —  Mandamus  from  the  circuit 
court  will  not  lie  to  compel  the  county  court 
to  approve  an  administrator's  sale.  Trainer 
V.  Porter,  45  Mo.  336. 

South  Carolina. —  A  mandamus  will  not  lie 
to  an  ordinary  who  has  granted  administra- 
tion to  one  not  entitled  to  it.  State  v. 
Mitchell,  2  Treadw.  703. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  71. 

97.  Alabama. —  Appling  v.  Bailey,  44  Ala. 
S33,  refusal  to  bring  in  a  party. 

Georgia. — ■  Barksdale  v.  Cobb,  16  Ga.  13, 
refusal  to  grant  letters. 

Kentucky. —  Preston  v.  Fidelity  Trust,  etc., 
Co.,  94  Ky.  295,  22  S.  W.  318,  15  Ky.  L. 
Peep.  130,  refusal  to  probate. 

Louisiana. — ■  State  v.  Voorhies,  43  La.  Ann, 
553,  9  So.  4S9,  preventing  holding  of  family 
meeting. 

Michigan. —  John  Hancock  Mut.  L.  Ins.  Co. 
17.  Wayne  Probate  Judge,  97  Mich.  613,  57 
jST.  W^.  189  (allowance  of  contingent  claim)  ; 
Pulling  V.  Wayne  Probate  Judge,  97  Mich. 
G05,  57  N.  W.  187  (controlling  appointment 
of  dower  commissioners ) . 

Ohio. —  State  v.  Meiley,  22  Ohio  St.  534, 
paying  money  out  of  court. 

Oklahoma. —  Steward  v.  Territory,  4  Okla. 
707,  46  Pac.  487,  paying  money  to  the  county. 

South  Carolina. —  Where  a  person  claiming 
the  right  to  administer  upon  an  estate  had, 
without  default,  lost  the  right  to  appeal  from 
an  order  of  the  ordinary  appointing  as  exec- 
utor, a  mandamus  from  the  law  court  was 
lield  to  be  the  proper  remedy.    Watson  v. 
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Mayrant,  1  Rich.  Eq.  449.  Where  appeal  lies 
mandamus  will  not.  State  v.  Mitchell,  3 
Brev.  520. 

Washington. —  State  v.  Tallman,  25  Wash. 
295,  65  Pac.  545,  vacation  of  probate  not 
compelled. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  10. 
Existence  of  other  adequate  remedy  gen- 
erally see  supra,  II,  D. 

98.  Sullivan  v.  Yazoo,  etc.,  R.  Co.,  85  Miss. 
049,  38  So.  33 ;  Bennett  v.  McCaff  ery,  28  Mo. 
App.  220;  People  v.  Murray,  2  Misc.  (N.  Y.) 
152,  23  N.  Y.  Suppl.  100,  23  N.  Y.  Civ.  Proc. 
71  [affirmed  in  138  N.  Y.  635,  33  N.  E.  1084 j. 

99.  Whaley  v.  King,  92  Cal.  431,  28  Pac. 
579;  People  v.  Barnes,  66  Cal.  594,  6  Pac. 
698;  Larue  v.  Gaskins,  5  Cal.  507;  State  v. 
Smith,  69  Ohio  St.  196,  63  N.  E.  1044;  Pveg. 
V.  Cotton,  15  Q.  B.  569,  14  Jur.  788,  19  L.  J. 
M.  C.  233,  4  New  Sess.  Cas.  291,  69  E.  C.  L. 
569;  Reg.  V.  Biron,  14  Q.  B.  D.  474,  49  J.  P. 
68,  54  L.  J.  M.  C.  77,  51  L.  T.  Rep.  N.  S. 
429;  Reg.  V.  Arnould,  8  E.  &  B.  550,  9  Jur. 
N.  S.  162,  27  L.  J.  M.  C.  92,  6  Wkly.  Rep.  61, 
92  E.  C.  L.  550;  Reg.  v.  Surrey  Justices,  21 
L.  J.  M.  C.  195;  Rex  v.  Meehan,  3  Ont.  L. 
Rep.  567;  In  re  Conklin,  31  U.  C.  Q.  B.  160. 

After  expiration  of  term  of  office. —  A  v/rit 
will  not  issue  to  compel  a  justice  to  proceed 
where  judicial  notice  may  be  taken  that  his 
term  of  office  has  expired.  Center  First  Nat. 
Bank  v.  Rowland,  (Tex.  Civ.  App.  1907)  99 
Z.  W.  1043. 

1.  See  supra,  IV,  A,  2,  a. 

2.  Benners  v.  State,  124  Ala.  97,  26  So. 
042;  Hempstead  County  v.  Grave,  44  Ark. 
317  (warrant  of  arrest)  ;  Com,  v.  Smith,  3 
Wkly.  Notes  Cas.  (Pa.)  95;  Reg,  v.  Cheek,  9 
Q,  B.  942,  11  Jur.  86,  16  L.  J.  M.  C.  65,  58 
E.  C.  L.  942  (for  levying  poor  rate)  ;  Reg. 
V.  Middlesex  County  Justices,  2  Dowl.  P.  C. 
N.  S.  385 ;  Reg.  v.  Ellis,  2  Dowl.  P.  C.  N.  S. 
331,  7  Jur.  108,  12  L.  J.  M.  C.  20;  Rex  v. 
Hall,  1  Harr.  k  W.  83  (illegality  of  war- 
rant and  absence  of  remxdy  must  clearly  ap- 
pear) ;  Reg.  V.  Marsham,  48  J.  P.  308,  50 
L.  T.  Rep.  N.  S.  142,  32  Wkly.  Rep.  157 ;  Reg. 
V.  ]\Iiddlesex  Magistrates  Justices,  7  Jur.  259, 
12  L.  J.  M.  C.  36. 

The  right  to  process  must  be  clear. —  Rich- 
land Drug  Co.  V.  Moorman,  71  S.  C.  236,  50 
S.  E.  792.    See,  generally,  supra,  II,  B. 

3.  State  V.  McCrackeii,  60  Mo.  App.  650; 
People  V.  Bolte,  35  Misc.  (N.  Y.)  53,  71  N.  Y. 
Suppl.  74.  But  see  Galbraitli  v.  Williams, 
106  Ky.  431,  50  S.  W.  686,  21  Ky.  L.  Rep. 
79  (holding  the  decision  of  the  justice  as  to 
the  sufficiency  of  an  affidavit  for  a  change  not 
reviewable  by  mandamus)  ;  State  v.  Cotton, 
33  Nebr.  560,  50  N.  W.  688  (holding  that 
there  was  an  adequate  remedy  on  error  to  the 
district  court).    See  also  infra,  IV,  B,  2,  e. 
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tion,Miear  evidence,^  enter  judgment,^  tax  costs/  allow  or  transmit  appeals,^  or 
deliver  their  dockets  and  records  to  their  successor.^  Bnt  mandamus  will  not  issue 
to  control  the  discretion  of  a  justice  of  the  peace/^  nor  will  mandamus  lie  where 


When  unavailing.— Gen.  St.  (1897)  c.  103, 
§  42,  requiring  justices  of  the  peace  to  grant 
changes  of  venue  on  proper  application,  is 
mandatory;  but  a  justice  does  not  lose  juris- 
diction of  the  case  on  the  making  of  the  de- 
mand, and  hence,  if  the  demand  is  refused 
and  judgment  subsequently  rendered  and  sat- 
isfied by  forced  sale  of  property,  mandamus 
will  not  thereafter  issue  to  compel  the  grant- 
ing of  tJie  change.  Ellis  v.  Whitaker,  G2 
Kan.  582,  64  Pac.  62. 

4.  State  V.  Brumley,  53  Mo.  App.  126; 
State  V.  Clayton,  34  Mo.  App.  563;  Bennett 
V.  McCalTerv,  28  Mo.  App.  220.  But  see 
Clark  V.  Minnis,  50  Cal.  509  (holding  that 
a  justice  cannot  be  compelled  to  remove  a 
case  to  a  superior  court  for  trial  on  the 
ground  that  it  involves  title  to  land,  where 
an  appeal  lies  from  his  action)  ;  People  r. 
Bolte,  71  N.  Y.  Suppl.  73  (holding  that  man- 
damus win  not  lie  to  compel  a  justice  to  re- 
move a  cause  from  the  municipal  court  to  the 
city  court,  since  relator  has  an  adequate 
remedy  by  appeal ) . 

5.  State  V.  Eddy,  10  Mont.  311,  25  Pac. 
1032  (examine  garnishee)  ;  Reg.  r,  Connollv, 
22  Ont.  220;  Re  Holland,  37  U.  C.  Q.  B.  214. 

On  preliminary  examination  in  criminal  case 
see  infra,  TV,  B,  3,  a. 

6.  Colorado.— Corthell  v.  Mead,  19  Colo. 
386,  35  Pac.  741. 

Connecticut. —  To  record  judgment  and  fur- 
nish a  copy.    Smith  r.  Moore,  38  Conn.  105. 

Georgia. —  See  Singer  Mfg.  Co.  v.  McNeil 
Paint,  etc.,  Co.,  117  Ga.  1005,  44  S.  E.  801 
[overruling  in  effect  Starnes  t'.  Tanner,  73 
Ga.  144,  which  held  that  if  a  justice  refused 
a  motion  to  enter  up  judgment  against 
a  garnishee  who  was  in  default,  the  method 
of  correcting  such  error  was  by  certiorari 
and  not  mandamus],  holding  that  certiorari 
will  not  lie  until  after  judgment. 

Indiana. —  State  v.  Engle,  127  Ind.  457, 
26  N.  E.  1077,  22  Am.  St.  Rep.  655. 

Michigan. —  Cagney  f.  Wattles,  121  Mich. 
469,  80  N.  W.  245.  Where,  on  the  non-ap- 
pearance of  plaintiff  in  replevin  before  a 
justice,  he  orally  announced  his  determina- 
tion to  enter  a  judgment  of  nonsuit  and  for 
a  return  of  the  property,  as  required  by 
Comp.  Laws,  §  10,679,  or  of  facts  equivalent 
to  such  judgment,  on  the  justice's  subse- 
quent refusal  to  enter  such  judgment  man- 
damus was  maintainable  to  compel  the  same, 
notwithstanding  defendant  was  not  present 
when  the  justice  made  such  determination. 
Barlow  v.  Riker,  138  Mich.  607,  101  N.  W. 
820. 

'Neio  Hampshire.— Dorr  v.  Hill,  62  N.  H. 
506. 

Texas. —  See  Winstead  v.  Evans,  ( Civ.  App. 
1896)  33  S.  W.  580. 

Canada. —  Lacerte  v.  Pepin,  10  Quebec 
Super.  Ct.  542. 

Default  judgment  will  not  be  compelled 


before  the  time  to  answer  expires.  Hall  v. 
Kerrigan,  135  Cal.  4,  66  Pac.  868. 

Alteration  of  entry. —  The  circuit  court  can- 
not compel  a  justice  to  alter  the  entry  of 
a  judgment  in  his  docket.  Garnett  v.  Stacy, 
17'  Mo.  601. 

7.  State  r.  Walker,  85  Mo.  App.  247.  See 
Allen  V.  Conlon,  2  111.  App.  166,  holding  that 
mandamus  will  not  lie  to  tax  illegal  costs. 

8.  Alabama. —  Perryman  v.  Burgster,  6 
Port.  99. 

Arkansas. —  Ex  p.  Martin,  5  Ark.  371. 

California. —  People  r.  Harris,  9  Cal.  571. 

District  of  Columbia. —  Church  v.  U.  S.,  13 
App.  Cas.  264. 

Indiana. —  Bovd  v.  Weaver,  134  Ind.  266, 
33  N.  E.  1027; "Coats  v.  State,  133  Ind.  36, 
32  N.  E.  737  (approve  bond)  ;  State  v.  Cres- 
singer,  88  Ind.  499. 

Kansas. —  Cox  v.  Rich,  24  Kan.  20. 

Kentucky. —  McDonald  r.  Jenkins,  93  Ky. 
249,  19  S.  W.  594,  14  Ky.  L.  Rep.  157,  not 
compelled  to  approve  bond  involving  discre- 
tion. 

Nebraska.— Stsite  v.  Kloke,  (1907)  110 
N.  W.  087. 

Pennsylvania. —  Lehigh  Valley  Coal  Co.  v. 
Saunders,  9  Kulp  171. 

Texas. —  Trapp  i*.  Frizzell,  (Civ.  App. 
1906)  98  S.  W.  947. 

Vermont. —  Orange  v.  Bill,  29  Vt.  442. 

Virginia. —  See  Norfolk,  etc.,  R.  Co.  V. 
Clark,  92  Va.  118,  22  S.  E.  867. 

But  see  Chicago,  etc.,  R.  Co.  v.  Franks,  55 
Mo.  325;  State  v.  McAuliffe,  48  Mo.  112, 
both  holding  that  mandamus  will  not  lie  to 
compel  a  justice  to  allow  a  meritorious  ap- 
peal out  of  time;  the  law  (Wagner  St.  p. 
849,  §  10)  giving  therefor  the  remedy  of 
rule  and  attachment  in  the  circuit  court. 

9.  In  re  Baker,  44  Pa.  St.  440;  Com.  V. 
Brackenridge,  4  Pa.  Dist.  598,  16  Pa.  Co. 
Ct.  400;  Com.  V.  Wallace,  24  Pa.  Co.  Ct.  9, 
10  Kulp  30;  Wadsworth  v.  Reel,  15  Pa.  Co. 
Ct.  440. 

10.  Indiana. —  Gregg  v.  State,  151  Ind.  241, 
51  N.  E.  359,  refusal  to  allow  an  exemption 
from  garnishment. 

iYe&rasfca.— State  v.  Powell,  10  Nebr.  48, 
4  N.  W.  317,  error  of  a  justice  in  setting 
aside  a  verdict  and  judgment  on  the  ground 
of  partiality  and  undue  means  cannot  be 
reviewed. 

'New  Jersey. —  Anonymous,  3  N.  J.  L.  576. 

New  York. —  McBride  v.  Murraj^  72  Hun 
394,  25  N.  Y.  Suppl.  431,  determination  of  a 
justice  that  he  has  no  jurisdiction, 

Pennsylvania. —  Palmer  v.  Reynolds,  5  Pa. 
Dist.  578,  granting  a  refusal  of  an  order 
of  relief  to  an  indigent  person. 

England. —  Reg.  v.  Middlesex  County  Jus- 
tices, 9  A.  &  E.  540.  8  L.  J.  M.  C.  85,  1  P. 
&  D.  402,  2  W.  W.  &  H.  100,  36  E.  C.  L. 
291 ;  Ex  p.  Becke,  3  B.  &  Ad.  704,  23  E.  C.  L. 
310  (continuance)  ;  Rex  r.  Carnarvon  County 
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there  is  an  adequate  remedy  by  appeal  or  certiorari/^  or  where  the  act  souglit  to 
be  compelled  is  not  within  the  powers  of  the  justice.^^  A  justice  cannot  be  com- 
pelled by  mandamus  to  remove  his  official  residence.^^ 

c.  Judges  ■ — (i)  In  General.  A  judge  will  not  be  compelled  to  act  as  such 
in  a  matter  exclusively  for  the  court/'^  or  after  he  has  ceased  to  be  a  judge/^  or 
otherwise  than  in  his  official  capacity.^^ 

(ii)  Chamber  Duties.  Judicial  duties  at  chambers  will  not  be  controlled  by 
mandamus.^"^ 

(ill)  Special  Judges.  An  attorney  acting  as  judge  in  place  of  the  regularly 
qualified  judge  cannot  be  compelled  by  mandamus  to  act  as  such.^^ 

(iv)  Disqualified  Judges.  Mandamus  lies  to  compel  a  judge  who  is  actu- 
ally disqualified,  but  decides  that  he  is  not,  to  decline  to  sit,  to  call  in  another 
judge,  or  to  i-emove  the  case.^^ 

(v)  In  Case  of  Change  of  Judges.  Mandamus  will  issue  to  compel  a 
judge  to  act  with  relation  to  proceedings  had  before  his  predecessor,  but  not  to 
proceed  in  any  particular  way.^    A  court  may  be  compelled  to  correct  an  error 


Justices,  4  B.  &  Aid.  86,  22  Rev.  Rep.  636, 
6  E.  C.  L.  401;  Rex  v.  Devon  County  Jus- 
tices, 1  Chit.  34,  22  Rev.  Rep.  789,  18  E.  C.  L. 
33 ;  Rex  V.  Cambridgeshire  Justices,  1  D.  &  R. 
325,  16  E.  C.  L.  41  (admission  of  evidence)  ; 
Rex  V.  Leicestershire  Justices,  1  M.  &  S.  442, 
14  Rev.  Rep.  494. 

A  decision  on  the  merits  will  not  be  con- 
trolled by  mandamus.  Reg.  v.  Middlesex 
Justices,  2  Q.  B.  D.  516,  46  L.  J.  M.  C.  225, 
36  L.  T.  Rep.  N.  S.  402,  25  Wkly.  Rep.  610; 
Rex  V.  Kent  County  Justices,  11  East  229, 
10  Rev.  Rep.  484. 

11.  Davidson  v.  Washburn,  56  Ala.  596 
(vacation  of  peremptorily  rendered  judg- 
ment) ;  Hyde  v.  Chadwick,  (Mich.  1902)  90 
N.  W.  333  (dismissal  of  suit  against  cor- 
poration, garnishee,  defendant)  ;  State  v. 
Holmes,  38  Nebr.  355,  56  N.  W.  979  (order 
setting  aside  a  verdict  and  granting  a  new 
trial)  ;  State  v.  Cotton,  33  Nebr.  560,  50 
N.  W.  688  (transfer  of  case  on  change  of 
venue)  ;  People  v.  Bolte,  71  N.  Y.  Suppl.  73. 
See,  generally,  supra,  II,  D,  2,  e. 

12.  O'Brien  v.  Tallman,  36  Mich.  13,  hold- 
ing that  a  justice  has  no  power  to  set  aside  a 
judgment  after  rendition  and  render  a  dif- 
ferent one,  and  that  his  doing  so,  although 
in  obedience  to  a  mandamus,  is  a  nullity. 

13.  Chapman  v.  People,  9  Colo.  App.  268, 
48  Pac.  153,  holding  that  mandamus  will  not 
lie  at  the  relation  of  a  citizen  to  compel  a 
justice  of  the  peace  to  remove  his  official 
residence  to  the  precinct  in  which,  under  the 
law,  he  should  have  such  office. 

14.  Gruner  v.  Moore^  6  Colo.  526. 

15.  People  V.  McConnell,  155  111.  192,  40 
N.  E.  608,  where  he  had  resigned  pending 
proceedings. 

16.  Ex  p.  Hayes,  92  Ala.  120,  9  So.  156; 
State  V.  Powers,  14  Ga.  388  (holding  that  in 
altering  a  completed  bill  of  exceptions  a 
judge  acts  as  an  individual,  and  mandamus 
vv'ill  not  lie  to  compel  him  to  expunge  the 
alterations)  ;  State  v.  McArthur,  23  Wis.  427 
(holding  that  a  stipulation  of  the  parties  to 
an  action  that  the  report  of  referees  ap- 
pointed by  the  court  to  determine  certain 
disputed  facts  shall  be  the  finding  of  the 
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court,  and  shall  be  signed  by  the  judge,  does 
not  render  it  his  official  duty  to  sign  such 
report;  and  mandamus  will  not  lie  to  compel 
him  to  do  so). 

17.  Ecc  p.  Brown,  5  Cow.  (N.  Y.)  31,  hold- 
ing that  the  supreme  court  will  not  interfere 
by  mandamus  to  control  the  mere  chamber 
duties  of  the  common  pleas. 

18.  State  V.  Earhart,  35  La.  Ann.  603 
(holding  that  pending  a  suspensive  appeal 
from  a  district  judge's  recusation,  mandamus 
does  not  lie  to  compel  an  attorney,  appointed 
judge  ad  hoc,  to  try  the  cause)  ;  State  v. 
"Chargois,  30  La.  Ann.  1102  (holding  that 
an  attorney  acting  as  judge  pro  hac  vice  in 
a  particular  case  cannot  be  compelled  to  pro- 
ceed). 

19.  Alabama. — State  v.  Pitts,  139  Ala.  152, 
36  So.  20;  Crook  v.  Newborg,  124  Ala.  479, 
27  So.  432,  82  Am.  St.  Rep.  190;  State  v. 
Castleberry,  23  Ala.  85. 

Arkansas. —  Walker  v.  Sneed,  7  Ark.  233, 
where  a  judge  was  compelled  to  certify  his 
disqualification. 

Illinois. —  Graham  v.  Rutledge,  111  111. 
253,  holding  that  mandamus  lies  to  compel 
a  judge  to  enter  an  order  reciting  his  dis- 
qualification, and  certifying  the  case  to 
another  court. 

Louisiana. —  State  v.  Judge  Ninth  Judicial 
Dist.,  21  La.  Ann.  51. 

North  Dakota. —  Gunn  v.  Lauder,  10  N.  D. 
389,  87  N.  W.  999. 

O/iio.— State  V.  Shaw,  43  Ohio  St.  324, 
1  N.  E.  753;  State  v.  Wolfe,  2  Ohio  S.  & 
C.  PI.  Dec.  245. 

Pennsylvania. —  See  Com.  v.  Clark,  10 
Phila.  419,  1  Wkly.  Notes  Cas.  330,  where 
a  removal  on  account  of  "  disputable  or  dif- 
ficult matter "  arising  on  probate  of  will 
was  compelled  by  mandamus. 

Canada. —  Ex  p.  Leonard,  6  N.  Brunsw. 
209. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  90. 

20.  Walker  v.  San  Francisco  Super.  Ct., 
139  Cal.  108,  72  Pac.  829;  People  v.  McCon- 
nell, 146  111.  532,  34  N.  E.  945  (holding  that 
before  a  writ  would  issue  to  compel  a  judge 
to  decide  upon  a  motion  for  a  new  trial  it 
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as  to  its  jurisdiction,  although  composed  of  different  members  than  at  the  time 
when  the  error  was  committed.^^  Where,  after  reversal  upon  appeal,  the  cause 
has  been  reinstated  in  another  court,  the  judge  of  the  original  trial  court  cannot 
be  compelled  to  decide  a  motion  tlierein.^^ 

d.  Masters  in  Chancery.  A  summary  order  to  act,  and  not  mandamus,  is  the 
usual  method  to  compel  a  master  to  perform  his  duty.^ 

e.  Clerks  of  Court.^  The  duties  of  clerks  of  courts  are  mainly  ministerial  and 
mandamus  will  lie  to  compel  their  performance.^  But  mandamus  will  not  lie 
where  there  is  a  remedy  by  an  application  to  the  court  for  an  order  directing  the 
clerk  to  act,^^  although  an  appeal  is  not  in  all  cases  an  adequate  remedy .^^ 


must  clearly  appear  that  there  had  been  a 
demand  and  a  refusal  under  circumstances 
making  it  the  legal  duty  of  respondent  to 
act )  ;  New  York  L.,  etc.,  Ins.  Co.  y.  Wilson, 
8  Pet.  (U.  S.)  291,  8  L.  ed.  949  (holding 
that  a  judge  may  be  compelled  to  sign  a 
judgment  rendered  by  his  predecessor  in  of- 
fice) . 

Bill  of  exceptions. —  Where  a  judge  has  re- 
fused to  sign  a  proper  bill  of  exceptions  pre- 
sented in  apt  time,  his  successor  may  be 
compelled  to  sign  such  a  bill,  although  the 
time  limited  for  its  presentation  has  expired. 
State  V.  Slick,  86  Ind.  501.  And  likewise 
where  a  party  is  entitled  to  a  bill  of  excep- 
tions and  has  prepared  and  served  it  within 
a  proper  time,  a  judge  cannot  refuse  to  settle 
the  bill  because  his  predecessor  in  office  who 
tried  the  case  has  refused  to  settle  it  after 
his  term  has  expired.  Leach  t".  Pierce,  93 
Cal.  614,  29  Pac.  235.  But  in  some  juris- 
dictions, where  it  is  the  practice  of  the  per- 
son before  whom  the  case  is  tried  to  settle 
a  bill  of  exceptions,  although  his  term  as 
judge  has  expired,  a  succeeding  judge  cannot 
be  compelled  to  settle  and  sign  a  bill  of  ex- 
ceptions in  a  case  tried  before  his  predecessor 
in  office.  Fellows  v.  Tait,  14  Wis.  156. 

A  clear  case  must  be  presented. —  See  State 
v.  Lubke,  14  Mo.  App.  587,  where  mandamus 
was  refused  to  compel  the  successor  of  a 
judge  whose  term  had  expired  to  make  a 
nunc  pro  tunc  entry  where  the  minute  entry 
had  been  canceled  by  direction  of  the  judge 
a  few  days  after  it  was  made. 

21.  Ex  p.  Parker.,  131  U.  S.  221,  9  S.  Ct. 
767,  30  L.  ed.  818. 

22.  People  v.  Gibbons,  161  111.  510,  44 
N.  E.  282. 

23.  People  v.  Bowman,  181  111.  421,  55 
N.  E.  148,  72  Am.  St.  Rep.  265,  holding  that 
mandamus  is  not  the  proper  remedy  to  com- 
pel the  execution  of  a  deed  by  the  master 
under  a  certificate  of  sale. 

24.  Mandamus  to  restore  clerk  to  office 
see  Clerks  of  Courts,  7  Cyc.  200,  note  30. 

25.  See  cases  cited  infra,  this  note. 
Depositions. —  A  clerk  may  be  compelled  to 

file  an  interrogatory  and  issue  a  commission 
to  take  depositions.  Roney  v.  Simmons,  97 
Ala.  88,  11  So.  740.  Contra,  McDuffie  v.  Cook, 
65  Ala.  430. 

Approval  of  bond. —  In  approving  a  bond  a 
clerk  acts  in  a  quasi-judicial  capacity,  and 
his  action  Avill  not  be  controlled  or  reviewed 
by  mandamus;  but  if  he  refuses  to  act  at  all 
or  decides  not  to  approve  for  an  insufficient 


reason,  mandamus  will  lie  to  compel  him  to 
pass  upon  the  sufficiency  of  the  bond.  Mobile 
Mut.  Ins.  Co.  V.  Cleveland,  76  Ala.  321.  A 
clerk  may  be  compelled  by  mandamus  to  ap- 
prove and  file  an  appeal-bond  (Daniels  v. 
Miller,  8  Colo.  542,  9  Pac.  18),  or  to  accept 
a  duly  recognized  surety  company  as  a 
surety  on  a  garnishment  bond  (Santee  River 
Co.  V.  Webster,  23  R.  I.  599,  51  Atl.  218). 

Filing  papers. —  On  proper  allowance  and 
tender  of  fees  a  clerk  may  be  compelled  to 
file  papers  properly  delivered  to  him.  Koz- 
minsky  r.  Williams,  126  Cal.  26,  58  Pac. 
310. 

Certified  copies. —  A  clerk  of  court  may  be 
compelled  to  furnish  copies  of  lists  of  ap- 
plicants for  liquor  licenses,  the  same  being 
public  records.    Com.  v.  Bair,  5  Pa.  Dist.  488. 

Return  upon  appeal  may  be  compelled. 
State  V.  Wallace,  41  Ind.  445. 

Payment  of  fees  to  the  state  may  be  com- 
pelled. State  V.  Stanton,  14  Utah  180,  46 
Pac.  1109. 

Transcript  of  appeal. —  Where  a  clerk  of 
the  district  court  fails  to  prepare  a  bill  of 
costs  in  anticipation  of  a  demand  for  a  de- 
livery of  a  transcript  of  appeal,  and  doe^ 
not  have  it  approved  by  the  judge,  and  re- 
fuses to  deliver  the  record,  the  appellant  may 
apply  to  the  district,  or  to  the  supreme  court 
for  mandamus.  State  i;  Wells,  111  La.  463, 
35  So.  641. 

Certificates  of  jurors  and  witnesses. — In  the 

absence  of  a  statute  imposing  such  a  duty, 
a  county  clerk,  ex  officio  clerk  of  the  superior 
court,  will  not  be  compelled  to  issue  a  cer- 
tificate to  a  juror,  stating  his  attendance  and 
the  amount  to  which  he  is  entitled  there- 
for. Hilton  r.  Curry,  124  Cal.  84,  56  Pac. 
784.  The  clerk  cannot  be  compelled  to  issue 
a  certificate  of  attendance  as  a  witness  to  a 
person  whose  right  thereto  is  not  clear.  State 
V.  Greene,  91  Wis.  500,  65  N.  W.  181. 

26.  State  v.  Moores,  29  Nebr.  122,  45  N.  W. 
278  (holding  that  mandamus  will  not  lie  to 
compel  a  clerk  of  the  district  court  to  issue 
an  order  of  sale  upon  a  decree  of  foreclosure 
of  mortgage,  where  no  application  has  been 
made  to  the  district  court  to  direct  the  clerk 
to  issue  such  order)  ;  People  v.  McGoldrick, 
33  N.  Y.  Suppl.  441,  24  N.  Y.  Civ.  Proc. 
292,  1  N.  Y.  Annot  Cas.  401  (holding  that 
mandamus  will  not  be  granted  to  compel  the 
clerk  of  the  New  York  city  court  to  deliver 
papers  in  his  possession  to  relator). 

27.  State  v.  Reniek,  157  Mo.  292,  57  S.  W. 
713,  holding  that  a  writ  of  mandamus  may 
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f.  ^  Sheriffs.  A  sheriff  may  be  compelled  by  mandamus  to  execute  writs,^  such 
as  writs  of  attachment  or  execution.^^  He  may  Hkewise  be  compelled  to  execute 
deeds  upon  judicial  sales.^^  Mandamus  will,  however,  be  refused  where  there  is 
another  adequate  remedy,^^  or  when  an  antagonistic  application  is  pending 
elsewhere.^^ 

g-.  District  and  Prosecuting"  Attorneys,  Mandamus  will  lie  to  restore  a 
district  or  prosecuting  attorney  to  his  office  where  he  has  been  wrongfully 
removed,^^  or  to  secure  his  lawful  and  clear  right  of  audience  or  appearance.^ 
But  a  district  attorney  is  not  a  ministerial  officer,  and  mandamus  will  not  as  a 
general  rule  issue  to  compel  him  to  act,^^  in  any  event  not  nnless  all  lawful 
conditions  are  first  performed.^^  I^or  will  it  lie  to  apjDrove  his  accounts  where 
the  duty  is  not  clear.^^ 

h.  Attorneys  at  Law  —  (i)  In  General.    In  a  case  where  the  right  is  clear, 


be  awarded  against  a  clerk  of  court  to  re- 
quire him  to  issue  an  execution  on  a  judg- 
ment, although  the  relator  has  a  remedy  by 
suit  on  the  clerk's  bond,  where  such  remedy 
is  far  more  dilatory,  and  less  adequate. 

28.  Fremont  v.  Crippen,  10  Cal.  211,  70 
Am.  Dec,  711^  where  execution  of  a  writ  of 
restitution  was  compelled. 

29.  See  infra,  IV,  B,  4,  d. 

30.  See  infra,  IV,  B,  2,  u,  (vi). 

31.  San  Jose  Water  Co.  v.  Lyndon,  124 
Cal.  518,  57  Pac.  481;  Grimm  v.  O'Connell, 
54  Cal.  522;  People  v.  Doane,  17  Cal.  476; 
McMillan  v.  Richards,  9  Cal.  365,  70  Am. 
Dec.  655.    See  also  infra,  IV,  B,  2,  u,  (vi), 

(VII). 

A  deed  contradictory  of  the  sheriff's  return 
of  a  tax-sale  will  not  be  compelled.  He  well 
V.  Lane,  53  Cal.  213. 

Where  tax-sale  is  upon  invalid  assessment 

deed  will  not  be  compelled.  Bosworth  v.  Web- 
ster, 64  Cal.  1,  27  Pac.  786. 

32.  State  v.  Holliday,  35  Nebr.  327,  53 
N.  W.  142  (holding,  where  a  sherifT  was 
acting  under  orders  of  the  district  court  and 
was  answerable  to  it  for  abuse  of  its  powers, 
application  for  relief  should  be  made  to  that 
court)  ;  State  v.  Chambers,  26  Ohio  Cir.  Ct. 
404. 

33.  Evans  i'.  Thomas,  32  Kan.  469,  4  Pac. 
833,  where  a  writ  sought  by  a  justice  to 
compel  a  sheriff  to  return  a  prisoner  for 
trial  before  him  was  refused  in  discretion 
by  reason  of  a  like  prosecution  in  another 
justice's  court.  See  also  supra,  II.  H. 

34.  Ex  p.  Lusk,  82  Ala.  519,  2  So.  140; 
People  V.  Hallett,  1  Colo.  352  (where,  how- 
ever, the  writ  was  refused,  it  appearing  that 
relator  was  not  admitted  to  practice  at  the 
time  he  was  elected  district  attorney)  ;  How- 
ard V.  Burns,  14  S.  D.  383,  85  N.  W.  920 
(holding  that  a  mandamus  to  compel  county 
commissioners  to  issue  a  warrant  for  the 
county  attorney's  salary  would  not  be  da- 
nied  for  the  reason  that  the  order  refusing 
to  issue  such  a  warrant  was  appealable). 
But  see  State  v.  Read,  49  La.  Ann.  1533, 
22  So.  798,  holding  that  the  supreme  court, 
pending  a  suit  in  the  district  court  against 
officers  of  a  parish  in  which  attorneys  spe« 
cially  employed  by  them  have  been  recognized 
by  the  district  judge  who  has  charge  of  the 
case,  will  not  on  application  of  the  district 
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attorney  compel  such  judge  to  recognize  him 
as  the  representative  of  the  parish  and  en- 
titled to  direct  the  defense. 

Restoration  to  office  in  general  see  infra, 
VT,  C,  7,  c. 

35.  State  v.  Brown,  106  La.  437,  31  So. 
50;  Terrell  v.  Greene,  88  Tex.  539,  31  S.  W. 
631,  holding  that  a  district  judge  might  be 
compelled  to  permit  a  district  attorney  to 
appear  for  the  county  in  an  action  which  it 
was  his  right  and  duty  to  prosecute,  although 
the  order  denying  permission  to  prosecute 
was  appealable,  and  although  the  district  at- 
torney might  recover  the  commission  which 
would  accrue  upon  his  prosecuting  the  suit, 
on  refusal  by  the  county  of  his  services. 

Prosecution  under  municipal  ordinance. — 
The  fact  that  an  ordinance  under  which  of- 
fenses likewise  punishable  by  statute  are 
being  prosecuted  in  a  city  court  is  invalid 
is  not  a  ground  for  mandamus  to  compel  the 
court  to  permit  the  county  attorney  to  take 
charge  of  the  prosecution,  nor  is  the  fact 
that  the  legislature  had  no  authority  to 
create  a  city  court.  Jackson  v.  Swayne,  92 
Tex.  242,  47  S.  W.  711  [reversing  (Civ.  App. 
1898)  45  S.  W.  619]. 

The  fact  that  there  is  another  adequate 
remedy  by  filing  a  complaint  in  a  justice's 
or  a  county  court  will  prevent  the  issuance 
of  a  mandamus  to  a  city  court  to  allow  a 
county  attorney  to  take  charge  of  a  prosecu- 
tion for  an  offense  punishable  alike  by  ordi- 
nance and  by  statute.  Jackson  v.  Swayne, 
92  Tex.  242,  47  S.  W.  711  [reversing  (Civ. 
App.  1898)  45  S.  W.  619]. 

36.  Bovne  v.  Ryan,  100  Col.  265,  34  Pac. 
707;  State  v.  Talty,  166  Mo.  529,  66  S.  W. 
361  (holding  the  filing  of  an  information  in 
the  nature  of  quo  warranto  discretionary)  ; 
Everding  v.  McGinn,  23  Oreg.  15,  35  Pac. 
178. 

37.  Buijgeln  v.  Doe,  (Ariz.  1904)  76  Pac. 
458. 

38.  Goldsborough  i:  Lloyd,  86  Md.  374,  38 
Atl.  773,  holding  that  mandamus  will  not  be 
granted  by  two  of  the  judges  of  a  judicial 
circuit  to  compel  a  third  judge  of  such  cir- 
cuit to  approve  the  accounts  of  the  district 
attorney  of  such  circuit,  such  judge  enter- 
taining an  opinion  variant  from  that  of  the 
other  judges  as  to  the  amount  of  fees  pay- 
able. 
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and  there  is  no  other  adequate  remedy,  a  person  duly  qualified  may  have  man- 
damus to  secure  an  examination  for  admission  as  an  attorney  the  power  of 
admitting  an  attorney  to  practice,  however,  is  judicial  and  will  not  be  controlled 
by  mandamus,^  although  it  has  been  held  that  where  an  attorney  has  been  author- 
ized to  practice  in  a  higher  court  entitling  him  to  practice  in  inferior  courts,  his 
admission  into  the  inferior  courts  may  be  compelled,^^  and  he  may  likewise  enforce 
the  right  of  audience  in  the  proper  court  or  tribunal.^^  Attorneys  appointed  to 
defend  prisoners  may  have  mandamus  to  compel  a  court  to  fix  their  compen- 
sation.^^ And  the  duty  of  substitution  of  attorneys  may  be  thus  enforced,^^  as 
well  as  the  right  of  an  attorney  to  prosecute  5^  a  claim  lawfully  assigned  to 
liini.*^  Discharged  attorneys  cannot  compel  the  court  to  refuse  to  recognize  their 
substitutes  until  the  fees  of  relators  are  paid,  since  they  have  an  adequate  remedy 
at  law.^^  Nor  can  an  attorney  compel  an  officer  to  repay  a  fee  illegally  exacted, 
there  being  an  adequate  remedy  by  action.^^ 

(11)  DiSBAHiiEJVT  AND  Besto RATION.  In  case  of  a  clear  duty  to  proceed  a 
court  or  public  committee  may  be  compelled  to  hear  a  disbarment  proceeding.^^ 
When  an  attorney  has  been  disbarred  for  a  cause  over  which  the  court  has  no 
jurisdiction  \  M^here  the  act  of  the  court  in  excluding  him  was  wrongful,^*^  or  the 
proceedings  are  taken  without  notice  and  opportunity  to  be  heard  ;    or  where  the 


39.  State  r.  Baker,  25  Fla.  598,  6  So.  445. 

40.  Splane's  Petition,  123  Pa.  St.  527,  16 
Atl.  481;  Com.  r.  Judges  Cumberland  County 
Ct.  C.  PL,  1  Serg.  &  R.  (Pa.)  187.  • 

41.  Reg.  c.  London,  13  Q.  B.  1,  66  E.  C. 
L.  1;  Rex  r.  York,  3  B.  &  Ad.  770,  1  L.  J. 
K.  B.  211,  24  E.  C.  L.  338;  Hastings'  Case, 
1  Mod.  23. 

Applicant  must  have  legal  right. —  Rex  r. 

Canterbury,  8  East  213,  where  mandamus  to 
admit  an  advocate  in  an  ecclesiastical  court 
was  refused  on  the  ground  that  the  applicant 
had  been  admitted  into  deacon's  orders. 

42.  Withers  f.  State,  36  Ala.  252;  Reg.  v. 
Greenwich  County  Ct.  Registrar,  15  Q.  B.  D. 
54,  54  L.  J.  Q.  B.  392,  53  L.  T.  Rep.  N.  S. 
902,  2  Morr.  Bankr.  Cas.  175,  33  Wkly.  Rep. 
671.  ^  ^ 

Where  a  state  court-martial  wrongfully 
precludes  an  attorney  from  appearing  before 
it  in  his  ofiicial  capacity,  the  attorney  has 
no  "  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law"  (Gen.  St. 
§  3470),  and  accordingly  he  is  entitled  to 
mandamus.  State  v.  Crosby,  24  Nev.  115, 
50  Pac.  127,  77  Am.  St.  Rep*^,  786. 

43.  People  v.  Foster,  40  Misc.  (N.  Y.)  19, 
81  N.  Y.  Suppl.  212,  12  N.  Y.  Annot.  Cas. 
375,  where  refusal  was  solely  because  of  lack 
of  power.  But  see  State  v.  Franklin  County 
Com'rs,  5  Ohio  S.  &  C.  PL  Dec.  579,  7  Ohio 
N.  P.  563,  holding  that  where  county  com- 
missioners refuse  to  allow  a  fee  for  assisting 
in  a  criminal  prosecution,  the  proper  pro- 
ceeding is  to  take  the  case  up  on  error,  and 
not  by  mandamus. 

44.  State  v.  Second  Judicial  Dist.  Ct.,  30 
Mont.  8,  75  Pac.  516,  so  holding  where,  from 
the  facts  stated,  it  w^as  the  plain  legal  duty 
of  the  court  to  grant  the  application,  and  it 
was  without  his  proper  discretion  to  refuse  it. 

45.  Philbrook  v.  San  Francisco  Super.  Ct.. 
Ill  Cal.  31,  43  Pac.  402. 

^^46.  Kelly  v.  Horsly,   (Ala.  1906)   41  So. 


47.  Evans  v.  U.  S.,  19  App.  Cas.  (D.  C.) 
207. 

48.  Ex  p.  Alabama  State  Bar  Assoc.,  92 
Ala.  113,  8  So.  768;  12  L.  R.  A.  134,  where 
judge  had  refused  on  ground  of  disqualifica- 
tion by  interest.  See  Reg.  v.  Incorporated 
Law  Soc,  [1895]  2  Q.  B.  456,  64  L.  J.  Q.  B. 
797,  73  L.  T.  Rep.  N.  S.  187,  15  Reports  597, 
43  Wkly.  Rep.  687,  holding  that  the  applica- 
tion must  present  a  proper  case. 

49.  Arkansas. —  Beene  v.  State,  22  Ark. 
149. 

California. —  Fletcher  v.  Daingerfield,  20 
Cal.  427. 

Colorado. —  Butler  v.  People,  2  Colo.  295. 

lou-a. —  State  v.  Start,  7  Iowa  499. 

Massachusetts. —  See  In  re  Randall,  11 
Allen  473,  where  mandamus  v/as  refused  on 
ground  of  failure  to  show  right. 

Mississippi. —  Ex  p.  Heyfron,  7  How.  127. 

Neiv  York. —  People  v.  Bowling,  55  Barb. 
197,  37  How.  Pr.  394.  Mandamus  lies  to  the 
common  pleas  to  restore  an  attorney  removed 
by  them.  People  v.  Justices  Delaware  C.  PL, 
1  Johns.  Cas.  181;  In  re  Gephard,  1  Johns. 
Cas.  134. 

United  States. —  Ex  p.  Robinson,  19  Wall. 
505,  22  L.  ed.  205;  Bradley  v.  Fisher,  13 
Wall.  335,  20  L.  ed.  646;  Ex  p.  Bradley,  7 
Wall.  3G4,  19  L.  ed.  214;  Ex  p.  Garland,  4 
Wall.  333,  18  L.  ed.  366;  Ex  p.  Burr,  9 
Wheat.  529,  6  L.  ed.  152. 

50.  State  v.  Finley,  30  Fla.  302,  11  So. 
500;  State  v.  Maxwell,  19  Fla.  31;  State  v. 
Kirke.  12  Fla.  278,  95  Am.  Dec.  314  (errone- 
ous decision  on  the  testimony)  ;  Ingersoll  v. 
Howard,  1  Heisk.  (Tenn.)  247  (where  the 
judge  improperly  excluded  an  attorney  from 
practice,  and  refused  to  enter  the  order  on 
record  or  allew  an  appeal)  ;  White's  Case,  6 
Mod.  18.  But  see  Underv»^ood  v.  Newaygo 
Cir.  Judge,  97  Mich.  626,  57  N.  W.  190.  ' 

51.  People  V.  Turner,  1  Cal.  143,  52  Am. 
Dec.  295;  Walls  V.  Palmer,  64  Ind.  493.  And 
see  In  re  Randall,  11  Allen    (Mass.)  473, 
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exclusion  was  an  abuse  of  judicial  power,  or  made  for  an  ulterior  purpose,  or 
through  prejudice  or  passion,^^  mandamus  lies  to  compel  restoration  or  reinstate- 
ment. An  action  for  damages  is  not  an  adequate  remedy .^^  Mandamus  will  not 
lie,  however,  from  a  court  which  has  no  supervisory  jurisdiction.^  Restoration 
by  the  state  court  cannot  be  compelled  by  the  United  States  supreme  court.^^ 

2.  Matters  Relating  to  Civil  Procedure  —  a.  Interlocutory  Proceedings  in 
General.  The  rule  is  almost  universal  that  mandamus  will  not  lie  to  correct  or 
review  interlocutory  proceedings,  even  though  no  immediate  appeal  is  given; 
such  proceedings  being  reviewable  on  appeal  or  error  from  final  judgment  or 
decree.  A  very  great  proportion  of  such  proceedings  involve  judgment  and  dis- 
cretion, and  could  not  in  any  event  be  corrected  by  mandamus ;  and  the  delay, 
vexation,  and  expense  attending  interference  with  trial  courts  in  interlocutory 
matters  would  be  burdensome.^^ 

b.  Rules  of  Practice.  Courts  of  general  jurisdiction  act  judicially  in  making 
rules  of  practice,  and  so  long  as  their  acts  are  in  good  faith  and  within  the  limits 
of  their  powers  tliey  are  not  subject  to  review  by  mandamus.^^  But  where  an 
inferior  court' has  adopted  rules  of  practice  the  discretion  is  departed  with  so 


where  it  was  held  that  applicant  was  not 
injured,  he  having  appeared  and  been  heard. 

52.  State  v.  Kirke,  12  Fla.  278,  95  Am. 
Dec.  314. 

53.  People  v.  Turner,  1  Cal.  143,  52  Am. 
Dec.  295;  People  v.  Fletclier,  3  111.  482. 

54.  Walls  V.  Palmer,  G4  Ind.  493. 

55.  In  re  Green,  141  U.  S.  325,  12  S.  Ct. 
11,  35  L.  ed.  765,  holding  that  the  supremo 
court  has  no  power  to  compel  a  state  su- 
preme court  to  restore  an  attorney  disbarred 
for  the  use  of  vituperation  and  denunciation. 

56.  Alabama. —  Baldwin  v.  Roman,  12G 
Ala.  266,  28  So.  40;  Ex  p.  Jones,  1  Ala.  15. 
But  see  Ex  p.  Jones,  133  Ala.  212,  32  So. 
643,  holding  that  mandamus  lies  from  vaca- 
tion of  an  order  dismissing  a  bill,  there  being 
1)0  appeal. 

Arkansas. —  Ex  p.  Hutt,  14  Ark.  368. 

California. —  Gay  v.  Torrance,  143  Cal. 
169,  76  Pac.  973  (holding  that  the  writ  will 
not  lie  to  correct  an  order  striking  out  affi- 
davits on  motion  for  new  trial,  an  appeal  be- 
ing given)  ;  Aldrich  v.  Alameda  County 
Super.  Ct.,  135  Cal.  12,  66  Pac.  846  (order 
dismissing  application  for  adjudication  of 
sanity) . 

Colorado. —  People  v.  Arapahoe  County 
Dist.  Ct.,  32  Colo.  166,  75  Pac.  390,  erro- 
neous order  amending  pleadings. 

Georgia. —  Jones  v.  Dougherty,  11  Ga.  305. 

/daJio.— State  v.  Whelan,  6  Ida.  78,  53 
Pac.  2,  denial  of  order  to  show  cause  for  sale 
of  decedent's  estate. 

Illinois. —  People  v.  McRoberts,  100  111. 
458. 

Iowa. —  Preston  v.  Marion  Independent 
School  Dist.  Bd.  of  Education,  124  Iowa  355, 
100  N.  W.  54,  order  of  board  excluding  a 
scholar. 

Louisiana. — State  v.  Judge  Orleans  Parish 
Civ.  Dist.  Ct.,  107  La.  474,  31  So.  867;  State 
V.  Rightor,  36  La.  Ann.  112,  holding  that 
mandamus  does  not  lie  to  compel  a  district 
judge  either  to  overrule  or  to  sustain  certain 
exceptions,  he  having  referred  them  to  the 
trial  on  the  merits. 

Maryland. — Bembe  v.  Anne  Arundel  County, 

[IV,  B,  1,  h,  (II)] 


94  Md.  330,  51  Atl.  183,  order  refusing  to  re- 
pair a  bridge. 

Michigan. —  Polasky  v.  Kalamazoo  Cir. 
Judge,  (1907)  110  N.  W.  521;  Hopper  v. 
Livingston  Probate  Judge,  137  Mich.  124,  100 
N.  W.  266;  Cattermole  v.  Ionia  Cir.  Judge, 
136  Mich.  274,  99  N.  W.  1;  Steel  v.  Clinton 
Cir.  Judge,  133  Mich.  695,  95  N.  W.  993; 
Freud  v.  Saginaw  Cir.  Judge,  125  Mich.  670, 
85  N.  W.  193;  Mardian  v.  Daboll,  118  Mich. 
353,  76  N.  W.  497;  Michigan  Mut.  F.  Ins. 
Co.  V.  Donovan,  112  Mich.  270,  70  N.  W. 
582;  Walsh  v.  St.  Clair  Cir.  Judge,  107 
Mich.  26,  84  N.  W.  1045;  Sherwood  v.  Ionia 
Cir.  Judge,  105  Mich.  540,  63  N.  W.  509. 
Where  the  circuit  court  dismissed  an  appeal 
under  its  own  rule,  a  judgment  might  have 
been  entered  on  application  of  either  party, 
and  this  could  have  been  reviewed  by  writ  of 
error;  so  that,  even  if  no  judgment  were  in 
fact  entered,  mandamus  to  compel  the  vaca- 
tion of  the  order  dismissing  the  appeal  was 
not  the  proper  remedv.  Detroit,  etc.,  R.  Co. 
V.  Eaton  Cir.  Judge,  128  Mich.  495,  87  N.  W. 
641. 

MonioMa. —  State  v.  Second  Judicial  Dist. 
Ct.,  27  Mont.  349,  71  Pac.  159  (refusal  of 
postponement)  ;  State  v.  Second  Judicial 
Dist.  Ct.,  26  Mont.  372,  68  Pac.  465  (order 
striking  out  scandalous  affidavits ) . 

Nebraska. —  State  v.  Westover,  2  Nebr. 
(Unolf.)  768,  89  N.  W.  1002. 

Teicas.— State  v.  Fisher,  94  Tex.  491,  62 
S.  W.  540,  certification  of  judge's  dissent  re- 
viewable on  error. 

Washington. —  State  v.  Tallman,  29  Wash. 
317,  69  Pac.  1101. 

Wisconsin. —  State  v.  Taylor,  19  Wis.  566. 

United  States. — In  re  Huguley  Mfg.  Co.,  184 
U.  S.  297,  22  S.  Ct.  455,  46  L.  ed.  549;  In  re 
Atlantic  City  R.  Co.,  164  U.  S.  633,  17  S.  Ct. 
208,  41  L.  ed.  579,  refusal  to  dismiss  for  want 
of  jurisdiction. 

57.  Union  Colony  v.  Elliott,  5  Colo.  371, 
where  mandamus  was  refused  to  compel  a 
district  judge  to  make  rules  other  than 
those  which  he  might  decide  appropriate  in 
irrigation  cases. 
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long  as  the  rules  are  retained,  and  rights  conferred  thereby  may  be  enforced  by 
mandamus.^^ 

e.  Abatement  and  Revival.  In  case  of  abatement  by  death  or  otherwise  a 
clear  right  of  revival  will  be  enforced  by  mandamus.^^ 

d.  Consolidation  of  Actions.  The  consolidation  of  actions  is  usually  regarded 
as  discretionary,  and  will  not  be  controlled  by  mandamus.^ 

e.  Change  of  Venue.  Where  there  is  a  clear  ministerial  duty  to  award  a 
change  of  venue,  such  change  may  be  compelled  by  mandamus.^^  But  where 
the  granting  or  refusal  of  a  motion  for  change  of  venue  is  within  the  discretion 
of  the  court,  the  ruling  thereon  cannot  be  reviewed  by  mandamus,^^  although  the 
court  may  be  compelled  by  mandamus  to  exercise  ^'ts  discretion.^^  In  accordance 
with  the  general  rule,^  mandamus  will  not  lie  to  compel  a  change  of  venue  where 
there  is  an  adequate  remedy  by  appeal  or  error,"^  or  where  the  order  is  regarded 


58.  Berthelot  v.  Hotard,  117  La.  524,  42 
So.  90;  People  v.  New  York  Super.  Ct.,  5 
Wend.  (N.  Y.)  114.  But  see  Martine  v. 
Lowenstein,  68  N.  Y.  456,  holding  that  the 
court  of  appeals  will  not  interfere  in  case  a 
rule  of  the  supreme  court  is  disregarded. 

59.  Reynolds  v.  Crook,  95  Ala.  570,  11  So. 
412;  Lee  v.  Harper,  90  Ala.  548,  8  So.  685; 
Ex  p.  Robinson,  72  Ala.  389;  Ex  p.  South, 
etc.,  Alabama  R.  Co.,  65  Ala.  599;  Ex  p. 
Ware,  48  Ala.  223;  Ex  p.  Swan,  23  Ala.  192; 
State  V.  Nabor,  7  Ala.  459.  But  see  Elliott  v. 
Paterson,  65  Cal.  109,  3  Pac.  493,  holding 
that,  where  a  judgment  of  nonsuit  was  en- 
tered after  the  death  of  plaintiff,  mandamus 
is  not  the  proper  remedy  to  obtain  the  substi- 
tution of  an  administrator  and  retrial  of  the 
action.  Such  a  judgment  is  not  void  on  its 
face,  and  the  administrator  should  procure 
the  judgment  to  be  set  aside  before  making 
the  application  for  mandamus. 

60.  Halliburton  v.  Martin,  28  Tex.  Civ. 
App.  127,  66  S.  W.  675. 

61.  State  V.  Meeker  County  Dist.  Ct.,  77 
Minn.  302,  79  N.  W.  960;  State  v.  Dick,  103 
Wis.  407,  79  N.  W.  421;  State  v.  McArthur, 
13  Wis.  407. 

Premature  application. —  Mandamus  will 
not  lie  in  advance  of  the  time  for  the  judge 
to  act.  State  v.  Goodland,  128  Wis.  57,  107 
N.  W.  29,  holding,  where  the  application  was 
on  the  ground  of  prejudice  of  the  judge,  that 
the  judge  had  had  until  the  last  day  of  the 
terra  to  make  the  order. 

Necessity  of  motion. —  It  has  been  held 
that  a  formal  motion  is  unnecessary  where  it 
is  apparent  that  if  made  it  would  not  be 
granted.  Gamble  v.  First  Judicial  Dist.  Ct., 
27  Nev.  233,  74  Pac.  530. 

Where  the  filing  of  an  affidavit  operates  to 
disqualify  the  judge,  mandamus  lies  to  com- 
pel the  proper  officer  to  enter  an  order  of 
removal.    Cook  v.  Baxter,  27  Ark.  480. 

Motion  before  justice  of  the  peace  see 
SKpra,  IV,  B,  1,  b. 

In  criminal  cases. —  A  change  of  venue  to 
which  there  is  a  clear  statutory  right  may 
be  enforced  by  mandamus.  Ex  p.  Reeves,  51 
Ala.  55;  Ex  p.  Chase,  43  Ala.  303;  State  v, 
Castleberry,  23  Ala.  85;  State  v.  Williams, 
127  Wis.  236,  106  N.  W.  286,  where  a  second 
change  of  venue,  after  remand  for  new  trial 


on  reversal  of  conviction,  was  compelled. 
But  see  Ex  p.  Banks,  28  Ala.  28  (holding 
the  duty  discretionary)  ;  People  v.  Judge 
Twelfth  Dist.,  17  Cal.  547  (holding  that 
mandamus  is  not  a  proper  remedy  to  compel 
the  transfer  of  a  case  pursuant  to  an  act 
directing  it). 

Certification  of  incompetency. — Mandamus 
is  the  proper  remedy  to  compel  a  judge  to 
certify  his  incompetency  to  the  proper  officer 
and  to  make  the  appointment  of  a  special 
judge.  Crook  v.  Newborg,  124  Ala.  479,  27 
So.  432,  82  Am.  St.  Rep.  190.  See  also 
State  V.  Castleberry,  23  Ala.  85. 

62.  California. —  People  f.  Hubbard,  22 
Cal.  34. 

Illinois. —  People  v.  Church,  103  111.  App. 
132. 

Kentucky. — Galbraith  v.  Williams,  106  Ky. 
431,  50  S.  W.  6SG,  21  Ky.  L.  Rep.  79. 

Missouri. —  State  v.  McKee,  150  Mo.  233, 
51  S.  W.  421. 

0/tto.— State  V.  Wilson,  12  Ohio  Cir.  Ct. 
636,  7  Ohio  Cir.  Dec.  17. 

Pennsylvania. —  Xewlin's  Petition,  123  Pa. 
St.  541,  16  Atl.  737. 

Virginia. —  Danville  v.  Blackwell,  80  Va. 
38. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  90. 

63.  Hennessy  v.  Nicol,  105  Cal.  138,  38 
Pac.  649;  State  r.  Durfiinger,  73  Ohio  St. 
154,  76  N.  E.  291.  See,  generally,  supra, 
IV,  a,  1. 

64.  See  supra,  II,  D,  2,  e. 

65.  California. —  San  Joaquin  County  v. 
San  Joaquin  County  Super.  Ct.,  98  Cal.  602, 
33  Pac.  482;  People  v.  Sexton,  24  Cal.  78. 

Colorado. —  People  v.  Arapahoe  County 
Dist.  Ct.,  22  Colo.  280,  44  Pac.  506. 

Illinois. —  People  v.  Gibbons,  91  111.  App. 
567. 

Missouri. — •  State  v.  McKee,  150  Mo.  233, 
51  S.  W.  421;  State  v.  O'Bryan,  102  Mo.  254, 
14  S.  W.  933. 

Montana. —  State  v.  Smith,  23  Mont.  329, 
58  Pac.  867. 

Neio  York. —  People  v.  Bolte,  35  Misc.  53, 
71  N.  Y.  Suppl.  74;  People  v.  Roesch,  27 
Misc.  44,  57  N.  Y.  Suppl.  295. 

Wisconsin. —  State  v.  Washburn,  22  Wis. 
99. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  13. 
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as  interlocutory.^^  So  likewise  certiorari  and  not  mandamus  lias  been  held  the 
proper  remedy  to  vacate  an  order  granting  a  cliange.^^  Where  a  change  of  venue 
has  been  granted  without  authority,  mandamus  to  proceed  may  issue.^  Where 
a  change  of  venue  has  been  granted,  mandamus  lies  to  compel  a  transmission  of 
the  record.*^^  Where  the  change  has  been  by  consent,  a  dismissal  in  the  court  to 
whicii  tlie  change  has  been  taken  because  of  irregularities  in  the  cliange  cannot 
be  compelled.''*^ 

f.  Transfer  of  Cause.  Mandamus  lies  to  enforce  an  absolute  right  of 
removal.'^^  Where  a  cause  has  been  regularly  removed,  and  the  court  from  which 
it  has  been  transferred  assumes  to  treat  it  as  still  within  its  jurisdiction,  and 
vacates  the  order  of  removal,  mandamus  lies  to  compel  it  to  vacate  the  latter 
order."^^ 

g.  Parties.  Where  the  court  has  erroneously  declined  to  make  a  person  a 
party,  upon  the  ground  that  it  has  no  jurisdiction  to  do  so,  it  has  been  held  that 
mandamus  will  lie,^^  although  rulings  as  to  the  substitution  or  bringing  in  of  new 
parties,*^^  or  the  granting  or  refusal  of  a  motion  to  intervene,''^  are  usually  regarded 
as  matters  of  judicial  discretion  which  will  not  be  controlled. 

h.  Process.  Mandamus  lies  to  compel  the  issue  of  process,'^  and  in  some 
jurisdictions  it  may  issue  to  set  aside  service,'''^  or  to  compel  the  allowance  of  an 
amended  return  to  process,  as  well  as  to  control  the  action  of  the  court  in  per- 
mitting such  an  amendment.''^  Where  service  has  been  improperly  quashed  it 
has  been  held  that  mandamus  will  issue.''^ 

i.  Arrest.  A  decision  of  a  question  of  fact  in  relation  to  an  order  of  arrest 
cannot  be  reviewed  on  mandamus.^^ 

j.  Pleadings.    Mandamus  will  not  lie  to  correct  or  strike  out  pleadings,^^  or  to 


66.  People  McEoberts,  100  111.  458. 
See  also  supra,  TV,  B,  2,  a. 

67.  State  v.  Elliott,  108  Wis.  163,  84  K  W. 
149. 

68.  Ex  p.  Cox,  10  Mo,  742  (so  holding 
where  the  change  was  granted  after  verdict)  ; 
State  V.  Spokane  County  Super.  Ct.,  40  Wash. 
443,  82  Pac.  875,  111  Am.  St.  Eep.  915,  2 
L.  R.  A.  N.  S.  568  (holding  that  where 
a  court  has  exclusive  jurisdiction  to  hear  a 
cause,  without  power  or  discretion  to  award 
a  change  of  venue,  mandamus  lies  to  com- 
pel it  to  proceed ) . 

69.  Robinson  f.  Stone,  13  Ark.  290;  State 
t\  Chapman,  67  Ohio  St.  1,  65  N.  E.  154, 
holding  that  the  clerk  cannot  set  up  the 
invalidity  of  the  order  as  a  defense. 

70.  Ex  p.  Rice,  102  Ala.  671,  15  So.  450; 
Ex  p.  Reeves,  52  Ala.  394,  holding,  where 
after  the  trial  court  had  ordered  a  change 
to  one  county  the  supreme  court  issued  a 
mandamus  to  compel  a  change  to  another 
county,  and  relator  there  made  a  motion  to 
dismiss  on  the  ground  that  the  second  order 
was  void,  that  sucli  dismissal  would  not  be 
compelled. 

71.  Danville  v.  Blackwell,  80  Va.  38. 
Removal  to  federal  court  see  Removal  of 

Causes. 

Transfer  by  justice  of  the  peace  see  supra, 
IV,  B,  2,  b. 

72.  People  v.  Wayne  Cir.  Judge,  39  Mich. 
115. 

73.  Ex  p.  Connaway,  178  U.  S.  421,  20 
S.  Ct.  951,  44  L.  ed.  1134. 

74.  See,  generally,  Pakties.  And  see 
Coiiin  V.  Ontonagon  Cir.  Judge,  139  Mich. 
420,  103  N.  W.  835.    But  compare  Wood  i: 
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Lenawee  Cir.  Judge,  84  Mich.  521,  47  N.  W. 
1103,  holding  that  where  it  appears  that  the 
right  of  action  on  an  insurance  certificate 
would  be  lost  for  want  of  a  substitution  of 
certain  debtors  as  parties,  which  is  denied 
by  the  court,  mandamus  will  issue  to  com- 
pel a  circuit  judge  to  make  an  order  there- 
for. 

75.  People  v.  Sexton,  37  Cal.  532;  Moon  V. 
Wellford,  84  Va.  34,  4  S.  E.  572;  White  v. 
V.  S.,  1  Black  (U.  S.)  501,  17  L.  ed.  227. 
But  compare  Ex  p.  Breedlove,  118  Ala.  172, 
24  So.  363;  Reynolds  v.  Crook,  95  Ala.  570, 
11  So.  412,  both  holding  that  mandamus  will 
lie  to  compel  the  chancellor  to  allow  a'  third 
person  to  intervene  so  as  to  claim  a  share 
in  a  fund  in  court. 

76.  People  r.  Leask,  1  Abb.  N.  Cas.  (N.  Y.) 
299;  State  v.  WilJiams,  45  Oreg.  314,  77  Pac. 
9G5,  07  L.  R.  A.  166. 

By  justice  of  the  peace  see  supra,  IV,  B, 
1,  b. 

77.  Mitchell  v.  Pluron  Cir.  Judge,  53  Mich. 
541,  19  N.  W.  176;  Baldwin  v.  Branch  Cir. 
Judge,  48  Mich.  525,  12  N.  W.  686.  See 
contra.  State  v.  Call,  41  Fla.  450,  26  So.  1016, 
where  mandamus  to  set  aside  an  order  of 
publication  for  service  of  process  was  re- 
fused. 

78.  Casky  v.  Haviland,  13  Ala.  314;  Kemp 
V.  Porter,  6  Ala.  172. 

79.  Schollenberger  v.  Forty-Five  Foreign 
Ins.  Cos.,  21  Fed.  Cas.  No.  12,475a,  5  Wkly. 
Notes  Cas.   (Pa.)  405. 

80.  Krekler  v.  Kent  Cir.  Judge,  135  Mich. 
94,  97  N.  W.  152;  Gilbert  v.  Judges  Niagara 
Countjv  Ct.  C.  P].,  3  Cow.  (N.  Y.)  59. 

81.  People  V.  Judge  Jackson  County  Cir. 
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review  decisions  as  to  their  sufficiency.^^  The  power  to  grant  or  refuse  amend- 
ments to  pleadings  is  largely  discretionary  as  well  as  interlocutory  in  its  character, 
and  mandamus  will  not  as  a  general  rule  be  issued  to  control  or  review  such 
discretion.^^    The  same  rule  applies  to  a  refusal  of  extended  time  to  answer.^'' 

k.  Set-Otr.  The  allowance  of  a  set-off  by  motion  is  usually  discretionary  and 
mandamus  will  not  lie.^^ 

1.  Stipulations.  A  disputed  stipulation  to  settle  a  case  cannot  be  enforced  by 
mandamus  to  the  court.^^  An  order  setting  aside  a  stipulation  between  the 
attorneys  in  a  suit  being  judicial  will  not  be  reviewed  by  mandamus.^" 

m.  Evidence,  Depositions,  and  Witnesses.  The  admissibility  of  evidence  is 
peculiarly  within  the  discretion  of  the  court,  and  mandamus  will  not  be  issued  to 
review  or  control  it.^^  There  being  no  adequate  remedy  by  writ  of  error,  an  order 
for  production  of  books  and  papers  may  in  some  jurisdictions  be  reviewed  on 
mandamus  to  set  aside.^^  The  writ  will  issue  to  compel  the  issuance  of  a  commis- 
sion to  take  a  deposition,^^  unless  the  act  is  discretionary  to  compel  the  allow- 
ance of  proper  interrogatories;^^  or  to  compel  the  examiner  to  complete  the  depo- 
sition, and  punish  a  witness  refusing  to  testify  by  contempt  proceedhigs,  if  neces- 
sary ;  but  the  act  of  a  court  suppressing  or  refusing  to  suppress  a  deposition 
being  judicial  will  not  be  controlled.^*  An  order  for  the  attachment  of  a  witness 
cannot  be  vacated  by  mandamus  where  other  remedies  exist,^^  although  it  has 
been  said  such  attachment  may  be  compelled.^^  A  state  court,  however,  cannot 
be  compelled  by  mandamus  to  issue  a  subpoena  for  witnesses  in  a  proceeding 
before  a  federal  officer  where  the  federal  government  has  made  no  provision  for 
compelling  the  attendance  of  witnesses.^^    Discretion  in  disallowing  witness'  fees 


Ct.,  41  Mich.  5,  2  N.  W.  181.  And  see 
Columbia  Bank  v.  Sweeny,  1  Pet.  (U.  S.)  567, 
7  L.  cd.  265,  holding  that  mandamus  will 
not  lie  to  direct  a  court  to  withdraw  an  issue 
before  it,  and  direct  a  different  issue  to  be 
made  up,  as  the  case  may  be  brought  up  on 
error. 

82.  State  v.  Second  Judicial  Dist.  Ct.,  27 
Mont.  280,  70  Pac.  981,  holding  that  a  de- 
cision of  a  trial  court  that  a  complaint  in 
a  suit  does  not  state  a  cause  of  action,  being 
a  determination  of  an  issue  of  law  arising 
in  the  case,  will  not  be  corrected  by  man- 
damus. And  see  Ex  p.  Mercantile  Trust,  etc., 
Co.,  107  Ala.  621,  IS  So.  235,  holding  that 
mandamus  will  not  lie  to  settle  whether  a 
pleading  should  be  filed  as  an  original  bill 
or  as  a  cross  bill. 

83.  Skutt  V.  Kent  Cir.  Judge,  136  Mich. 
477,  99  N.  W.  405;  Blackburn  v.  Alpena  Cir. 
Judge,  136  Mich.  48,  98  N.  W.  754;  Detroit 
V.  Wayne  Cir.  Judge,  125  Mich.  634,  85 
N.  W.  1;  St.  Clair  Tunnel  Co.  v.  St.  Clair 
Cir.  Judge,  114  Mich.  417,  72  N.-  W.  249; 
Flint,  etc.,  R.  Co.  v.  Wayne  Cir.  Judge,  108 
Mich.  80,  65  N.  W.  583;  Ex  p.  Bradstreet,  7 
Pet.  (U.  S.)  634,  8  L.  ed.  810;  White  v. 
Galbraith,  12  Ont.  Pr.  513.  See  contra.  Ex 
p.  Sullivan,  106  Ala.  80,  17  So.  387;  Ex  p. 
Lawrence,  34  Ala.  446,  where  the  lower  court 
was  compelled  to  disallow  an  amendment 
contrary  to  an  agreement  of  the  parties. 

84.  Gravier  v.  Caraby,  8  La.  202. 

85.  People  v.  St.  Joseph  County  Cir.  Judge, 
39  Mich.  21.  ^  ^ 

86.  Leavitt  r.  Jud^re  Detroit  Super.  Ct.,  52 
Mich.  595,  18  N.  W.  374,  so  holding,  al- 
though a  party  retained  money  paid  three 


weeks.  But  see  Ex  p.  Lawrence,  34  Ala.  446, 
where  a  nonsuit  was  ordered  pursuant  to  an 
agreement. 

87.  Ex  p.  Hayes,  92  Ala.  120,  9  So.  156. 
And  see  Ex  p.  Rowland,  26  Ala.  133. 

88.  Ex  p.  Bell,  48  Ala.  285;  Scott  v.  Yolo 
County  Super.  Ct.,  75  CaL  114,  16  Pac.  547; 
Rex  V.  Cambridgeshire  Justices,  1  D.  &  R. 
325,  16  E.  C.  L.  41. 

89.  Church  v.  Anti-Kalsomine  Co.,  119 
Mich.  437,  78  N.  W.  478;  Eddy  v.  Bay  Cir. 
Judge,  114  Mich.  668,  72  N.  W.  890;  Petrie 
v.  Muskegon  County  Cir.  Judge,  90  Mich. 
265,  51  N.  W.  278;  People  v.  Judge  Kent 
County  Cir.  Ct.,  38  Mich.  351. 

90.  Giboney  v.  Rogers,  32  Ark.  462;  State 
V.  McRae,  49  Fla.  389,  38  So.  605. 

91.  Muskegon  Booming  Co.  v.  Muskego 
Cir.  Judge,  97  Mich.  622,  57  N.  W.  190. 

92.  Mallory  v.  Matlock,  10  Ala.  595,  hold- 
ing that  where  a  party  in  a  cause  pending 
at  law  proposes  interrogatories  to  his  adver- 
sary, pursuant  to  the  statute,  and  they  are 
improperly  rejected  by  the  court,  his  appro- 
priate remedy  is  a  mandamus  to  compel  their 
allowance.  And  com/pare  Uline  v.  New  York 
Cent.,  etc.,  R.  Co..  79  N.  Y.  175. 

93.  Crocker  v.  Conrey,  140  Cal.  213,  73 
Pac.  1006. 

94.  Ex  p.  Elston,  25  Ala.  72;  Chandler  f. 
Antrim  Cir.  Judge,  97  Mich.  621,  57  N.  W. 
189. 

95.  Ex  p.  Branch,  105  Ala.  231,  16  So.  926. 

96.  Locket  v.  Child,  11  Ala.  640;  Hogan  v. 
Alston,  9  Ala.  627. 

97.  Boom  V.  De  Haven,  72  Cal.  280,  13 
Pac.  694,  where  writ  was  refused  to  secure 
witnesses  before  register  of  land-office. 
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will  not  be  controlled  the  rule  being  the  same  as  is  applicable  to  other 
discretionary  acts.^^ 

n.  Dismissal  and  Nonsuit.  As  a  general  rule  the  action  of  the  court  with 
regard  to  dismissing  an  action  is  judicial  and  not  ministerial,  and  will  not  be 
reviewed  by  mandamus,^^  particularly  where  tliere  is  an  adequate  remedy  by 
appeal,^  or  otherwise ;  ^  but  in  case  the  statute  peremptorily  requires  a  dismissal 
on  certain  conditions  the  writ  will  go  to  compel  it.^  Where  there  is  no  remedy 
by  appeal  or  writ  of  error,  an  order  erroneously  striking  a  case  from  the  docket 
may  be  corrected  by  mandamus.^ 

0.  Reinstatement  of  Case.  The  reinstatement  of  a  cause  dismissed  or  disposed 
of  is  usually  discretionary,  not  to  be  controlled  by  mandamus.^ 

p.  Continuance  or  Postponement.    As  a  general  rule  the  discretion  of  a  court 


98.  Murray  v.  Gillaspie,  96  Tex.  285,  72 
S.  W.  160. 

99.  Bx  p.  Johnson,  25  Ark.  614;  Tomkin  t\ 
Harris,  90  Cal.  201,  27  Pac.  202  (motion  by 
amicus  curice)  ;  Cariaga  v.  Dryden,  29  Cal, 
307 ;  People  v.  Pratt,  28  Cal.  166,  87  Am.  Dec. 
110;  State  v.  McCutchan,  119  Mo.  App.  69, 
96  S.  W.  251;  Rex  v.  Suffolk  Justices,  6 
M.  &  S.  57. 

Although  the  parties  agreed  to  a  dismissal, 
mandamus  does  not  lie  to  compel  it.  Ex  p. 
Rowland,  26  Ala.  133. 

Rights  of  third  persons. —  In  case  of  an  im- 
proper dismissal  the  remedy  of  a  third  per- 
son whose  rights  are  affected  thereby  is  by 
mandamus,  if  any  remedy  whatever  exists. 
Jennings  v.  Pearce,  99  Ala.  303,  13  So.  605; 
Brazier  v.  Tarver,  4  Ala.  569. 

Cross  bill. —  Mandamus  will  not  lie  to  re- 
store a  cross  bill  erroneously  dismissed. 
Ex  p.  Woodruff,  123  Ala.  99,  26  So.  509  [over- 
ruling Ex  p.  Thornton,  46  Ala.  384]. 

The  dismissal  of  an  appeal  may  be  dis- 
cretionary. Taylor  County  Ct.  V.  Holt, 
(W.  Va.  1906)  56  S.  E.  205. 

Where  party  is  in  contempt  dismissal  has 
been  held  discretionary.  Ex  p.  Colley,  140 
Ala.  193,  37  So.  232. 

Where  jurisdiction  is  declined  by  error  of 
law  see  supra,  IV,  A,  2. 

1.  Ex  p.  Merritt,  142  Ala.  115,  38  So.  183; 
Kendall  v.  Lassiter,  68  Ala.  181;  Ex  p.  Hen- 
dree,  49  Ala.  360;  Ex  p.  Bottoms,  46  Ala. 
312;  Ex  p.  Garlington,  26  Ala.  170;  Lemon 
V.  Oakland  Cir.  Judge,  140  Mich.  504,  103 
N.  W.  843;  Recor  v.  St.  Clair  Cir.  Judge,  139 
Mich.  156,  102  N.  W.  643  (order  quashing 
garnishment  reviewable  on  error)  ;  Steele  v., 
Goodrich,  87  Tex.  401,  28  S.  W.  939;  In  re 
Key,  189  U.  S.  84,  23  S.  Ct.  624,  47  L.  ed. 
725. 

Where  appeal  is  not  adequate. —  The  dis- 
missal of  a  suit  may  be  compelled  by  man- 
damus because  of  the  failure  of  a  non-resi- 
dent plaintiff  to  give  securitj^  for  costs.  An- 
niston  First  Nat.  Bank  v.  Cheney,  120  Ala. 
117,  23  So.  733. 

2.  Theilman  v.  Alameda  County  Super.  Ct., 
95  Cal.  224,  30  Pac.  193,  holding,  where  plain- 
tiff's attorneys  resisted  a  dismissal  on  the 
r^round  that  fees  were  due,  that  plaintiff  if 
desiring  to  dismiss  had  an  adequate  remedy 
in  a  substitution  of  attorneys. 

3.  State  V.  Johnson,  105  Wis.  90,  80  N.  W. 
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1104,  holding  that  a  trial  court's  refusal  to 
dismiss  may  be  controlled  where  it  can  be 
reviewed  on  appeal  only  after  a  burdensome 
and  expensive  trial. 

4.  Ex  p.  State,  115  Ala.  123,  22  So.  550 
(criminal  case)  ;  Ex  p.  State,  51  Ala.  69; 
Ex  p.  Abrams,  48  Ala.  151;  Ex  p.  Lowe,  20 
Ala.  330;  Stephenson  v,  Mansony,  4  Ala. 
317. 

5.  Southern  R.  Co.  v.  Walker,  132  Ala.  62, 
31  So.  487;  Hempstead  County  v.  Grave,  44 
Ark.  317;  State  v.  Sommerville,  110  La.  953, 
34  So.  953;  State  v.  Judges  First  Cir.  Ct. 
App-.,  49  La.  Ann.  1084,  22  So.  193;  Davis  v, 
York  County  Com'rs,  63  Me.  396.  But  see 
Ex  p.  State,  115  Ala.  123,  22  So.  115  (holding 
that  mandamus  will  lie  to  compel  the  judge  of 
a  city  court  to  reinstate  a  criminal  case  which 
he  has  discontinued  for  reasons  insufficient  in 
law)  ;  Lindsay  v.  Wayne  Cir.  Judges,  63 
Mich.  735,  30  N.  W.  590  (holding  that  man- 
damus would  issue  to  compel  the  taking  off 
of  a  nonsuit,  where  the  party  against  whom 
it  was  ordered  was  prevented  by  a  misappre- 
hension from  being  in  court  when  the  case 
was  filed,  and  where  his  motion  for  reinstate- 
ment was  overruled  on  technical  grounds,  and 
because  the  prosecution  of  the  case  was  an 
expense  to  the  county ) . 

Remanded  case. —  After  a  cause  is  trans- 
ferred and  remanded  for  want  of  jurisdiction 
mandamus  lies  to  compel  the  reinstatement 
of  the  case.  Ex  p.  State,  115  Ala.  133,  22 
So.  556;  Ex  p.  State,  71  Ala.  363;  Ex  p. 
Remson,  31  Ala.  270.  But  see  State  v.  Eighth 
Judicial  Dist.  Ct.,  32  Mont.  37,  79  Pac.  546. 
Where  a  change  of  venue  has  been  duly  taken, 
and  a  transcript  of  the  record  filed  in  the 
office  of  the  clerk  of  the  circuit  court  of  the 
county  to'  which  the  case  has  been  trans- 
ferred, so  that  the  court  has  complete  juris- 
diction thereof,  but  the  court  dismisses  the 
cause  on  its  own  motion  for  alleged  want  of 
jurisdiction,  the  supreme  court  will,  by  man- 
damus, require  the  circuit  court  to  reinstate 
the  case,  and  to  proceed  with  the  trial  thereof, 
but  it  has  not  the  power  to  control  the  judg- 
ment and  discretion  of  the  circuit  court  in 
any  particular  direction,  under  Mo.  Const, 
art.  6,  §  3,  givins^  the  supreme  court  "  a  gen- 
eral superintending  control "  over  the  circuit 
courts  of  the  state.  State  v.  Neville,  157 
Mo.  386,  57  S.  W.  1012,  80  Am.  St.  Rep.  638, 
51  L.  R.  A.  95. 
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in  granting  or  refusing  a  continuance  or  postponement  will  not  be  controlled  bj 
mandamus.^  But  in  a  clear  case  of  a  continuance  without  right,'  or  where  no 
showino-  has  been  ma,de  authorizing  the  exercise  of  discretion,^  the  court  may  be 
compelled  to  proceed  ;  and  likewise  a  clear  duty  of  the  court  to  postpone  will  be 
enforced.^ 

q.  Stay  of  Proceedings.  Where  the  grounds  urged  confer  no  power  or  dis- 
cretion upon  a  court  to  grant  a  stay  of  proceedings  it  may  be  compelled  by  man- 
damus to  proceed,^*^  in  case  the  order  is  not  appealable.^^  But  where  the  facts 
confer  a  discretion  upon  the  trial  court  mandamus  will  not  lie  unless  the 
discretion  is  abused  in  granting  or  refusing  the  order.^^ 

r.  Trial — (i)  In  General.  Mandamus  will  not  lie  to  compel  a  transfer  of 
a  cause  from  the  law  to  the  equity  docket ;  or  to  review  the  decision  of  a  court 
as  to  the  right  to  a  jury  trial  where  it  is  judicial.^*  The  writ  will,  however,  issue 
to  enforce  a  peremptory  statutory  right  to  such  a  trial.^^  Mandamus  will  not  in 
any  event  enforce  a  jury  trial  where  such  trial  has  not  been  duly  demanded  in 
accord  with  a  mandatory  statute.^^  Severance  of  a  civil  trial  has  been  held  dis- 
cretionary.^^ That  the  trial  was  irregular  is  no  ground  for  mandamus,  when 
there  is  another  remedy.^^ . 


6.  Alabama. —  £"£17  p.  Scudder-Gale  Grocery 
Co.,  120  Ala.  434,  25  So.  44;  Ex  p.  Jones, 
66  Ala.  202 ;  Ex  p.  Opdyke,  62  Ala.  68 ;  Ex  p. 
South,  etc.,  Alabama  R.  Co.,  44  Ala.  654. 

California.— Wlmley  v.  King,  92  Cal.  431, 
28  Pac.  579;  Stone  v.  McCann,  79  Cal.  460, 
21  Pac.  863;  Rose  v.  Nevada  County  Super. 
Ct.,  65  Cal.  570,  4  Pac.  577. 

Idaho. —  Shoshone  County  Bd.  Com'rs  v. 
Mayhew,  5  Ida.  572,  51  Pac.  411. 

Louisiana. —  State  v.  Buckner,  45  La.  Ann. 
247,  12  So.  11;  State  v.  Judge  New  Orleans 
Parish  Ct.,  15  La.  521;  Corporation  v.  Pauld- 
ing, 4  Mart.  N.  S.  189;  State  v.  Esnault,  12 
Mart.  488,  holding  that  where  it  is  objected 
that,  one  of  defendants  being  the  sheriff,  the 
suit  cannot  be  tried  without  the  coroner,  and, 
there  being  none,  the  judge  refuses  to  order 
the  jury  to  be  called  either  by  the  sheriff  or 
some  other  fit  person,  and  continues  the 
cause,  he  cannot  be  compelled  to  proceed 
with  it. 

Michigan. —  Thompson  v.  Bay  Cir.  Judge, 
138  Mich.  81,  101  N.  W.  61,  holding  that  man- 
damus will  not  lie  to  compel  the  vacation  of 
an  order  striking  a  stipulation  of  discontinu- 
ance from  the  files;  plaintiff  under  such  cir- 
cumstances being  required  merely  to  proceed 
with  the  cause  or  pay  costs. 

New  Mexico. — Territory  v.  Ortiz,  1  N.  M.  5. 

Fermonf.— Foster  v.  Redfield,  50  Vt.  285, 
holding  that  a  writ  of  procedendo  will  not 
lie  to  compel  a  court  to  proceed  to  judgment 
upon  a  petition  for  divorce  and  aliniony  in  a 
case  continued,  after  hearing,  by  the  court's 
own  motion,  in  hope  of  a  reconciliation,  for 
the  welfare  of  the  children,  etc. 

Virginia.—  Ex  p.  Richardson,  3  Leigh  343. 

Washington.— State  v.  Steiner,  (1906)  87 
Pac.  66. 

7.  People  V.  Pearson,  2  111.  473;  People  v, 
Pearson,  2  111.  458. 

8.  Dixon  V.  Field,  10  Ark.  243;  State  v. 
Posey,  17  La.  Ann.  252,  87  Am.  Dec.  525. 

9.  Wattles  r.  Lillibridge,  119  Mich.  356,  78 
N.  W.  123. 

10.  Dunphy  v.  Belden,  57  Cal.  427;  Avery 


V.  Contra  Costa  County  Super.  Ct.,  57  Cal. 
247;  Rhodes  v.  Craig,  21  Cal.  419;  State  v. 
King  County  Super.  Ct.,  14  Wash.  686,  45 
Pac.  670. 

11.  Ex  p.  Tower  Mfg.  Co.,  103  Ala.  415,  15 
So.  836;  Davis  v.  Wallace,  (Cal.  1895)  38 
Pac.  1 107 :  Barber  Asphalt  Paving  Co.  v. 
Morris,  132  Fed.  945,  66  C.  C.  A.  55,  67 
L.  R.  A.  761. 

12.  California. —  Smith  v.  Jones,  128  Cal. 
14,  60  Pac.  466. 

Kentucky. —  Rohmeiser  v.  Toney,  26  S.  W. 
721,  16  Ky.  L.  Rep.  260. 

Michigan. —  Gunzberg  v.  Kent  Cir.  Judge, 
42  Mich.  591,  4  N.  W.  308. 

Wiscoyisin.— State  v.  Taylor,  19  Wis.  56G. 

Canada. —  In  re  Judge  Elgin  County  Ct., 
13  U  C.  C.  P.  73. 

13. '  Horton  v.  Gill,  5  Indian  Terr.  193,  82 
S.  W.  718. 

14.  Donohue  v.  San  Francisco  Super.  Ct., 
93  Cal.  252,  28  Pac.  1043  (mandamus  will 
not  lie  to  compel  a  judge  of  a  superior  court 
to  award  a  jury  trial  in  an  action  to  quiet 
title)  ;  State  v.  Twenty-Second  Judicial  Dist. 
Ct.  Judge,  44  La.  Ann.  1085,  11  So.  684. 

Feigned  issue. —  Where  a  feigned  issue  is 
awarded  by  the  court  of  common  pleas  to  try 
the  validity  of  a  senior  judgment,  the  su- 
preme court  will  not  interfere  by  mandamus 
to  direct  the  award  to  be  vacated.  People  v, 
Ulster  C.  PI.,  18  Wend.  (N.  Y.)  628. 

15.  State  V.  Hart,  26  Utah  229,  72  Pac. 
938;  Nichols  f.  Cherry,  22  Utah  1,  60  Pac. 
1103. 

The  right  must  be  clear. —  People  v.  Judges 
Jackson  Cir.  Ct.,  1  Dougl.  (Mich.)  302. 

Must  be  an  actual  default.  —  Mandamus 
will  not  issue  merely  because  cause  has  been 
set  down  for  trial  without  jury.  State  V. 
Rising,  15  Nev.  164. 

16.  Ex  p.  Ansley,  107  Ala.  613,  18  So.  242. 

17.  State  V.  St.  Paul,  110  La.  722,  34  So. 
750. 

18.  Marshall  v.  State,  1  Ind.  72,  holding  a 
writ  of  error  the  proper  remedy  where  a 
trial  was  had  in  the  absence  of  a  party. 

[IV,  B,  2.  r,  (I)] 


208    [26  Cyc] 


MANDAMUS 


(ii)  Calendar,  The  control  of  the  trial  calendar  is  purely  discretionary,  and 
mandamus  will  not  lie.^^ 

(ill)  Arguments  to  Jury.  Mandamus  will  not  issue  to  control  the  dis- 
cretion of  the  court  in  limiting  arguments  to  the  jury  unless  the  discretion  is 
abused.^ 

(iv)  Stenographic  Reports,  Mandamus  lies  to  compel  the  ofKcial  reporter 
to  furnish  a  transcript  of  his  notes.^^  But  mandamus  will  not  lie  to  review  the 
discretion  of  the  trial  judge  in  refusing  an  order  to  the  stenographer.^'^  An 
official  stenographer  may  compel  j)ayment  for  his  statutory  services  by  mandamus 
to  the  proper  officers.^^ 

s.  Verdict  and  Findings.  The  court  may  be  compelled  by  mandamus  to 
receive  a  verdict  which  is  in  proper  form  and  responsive  to  the  issues.^  A 
ministerial  duty  to  make  findings  of  fact  may  be  enforced  by  niandamus,^^  but  the 
writ  will  not  lie  to  correct  insufficient  or  erroneous  conclusions.^^ 

t.  New  Trial  and  Rehearings.  While  the  court  may  be  compelled  to  hear 
and  dispose  of  an  application  for  a  new  trial/^  the  ruling  upon  such  a  motion  is 


19.  Allen  v.  Calhoun,  6  Cow.  (N.  Y.)  32. 
And  see  Carpenter  v.  Jones,  121  Cal.  362,  53 
Pac.  842,  holding  that  the  court  would  not 
be  compelled  to  place  a  cause  on  the  trial 
calendar  where  necessary  jury  fees  are  not 
paid. 

If  a  circuit  court  improperly  remands  a 
cause  to  the  rules,  a  mandamus  will  lie  to 
compel  it  to  reinstate  the  cause  on  the  issue 
docket  and  proceed  to  trial.  Sanders  v.  Nel- 
son Cir.  Ct.,  Hard.   (Ky.)  17. 

20.  In  re  Carle,  60  N.  J.  L.  83,  37  Atl. 
608. 

21.  Williams  v.  Cooley,  (Ga.  1906)  55 
S.  E.  917  (criminal  case)  ;  Lyle  i?.  Sherman, 
(Mich.  1907)  110  N.  W.  932  (application 
should  be  to  circuit  and  not  supreme  court)  ; 
State  V.  Ledwidge,  27  Mont.  197,  70  Pac.  511 
(holding  that  the  appropriate  remedy  to  com- 
pel a  stenographer  to  furnish  such  transcript 
is  a  writ  of  mandate  rather  than  an  order  to 
the  stenographer  by  the  trial  court)  ;  State 
v.  Supple,  22  Mont.  184,  56  Pac.  20. 

22.  State  v.  St.  Paul,  113  La.  1066,  37  So. 
972. 

23.  Lamb  v.  Toomer,  91  Ga.  621,  17  S.  E. 
966;  Gilbert  v.  Moody,  2  Ida.  747,  25  Pac. 
1092.  And  see  Pipher  v.  California  Super. 
Ct.,  (Cal.  App.  1906)  86  Pac.  904;  Bartling 
'C.  People,  92  111.  App.  410. 

24.  Munkers  v.  Watson,  9  Kan.  668;  Com. 
'C.  Justices  Middlesex  County  Sess.,  9  Mass. 
388;  Com.  v.  Justices  Norfolk  County  Ct.  of 
Sess.,  5  Mass.  435;  State  v.  Knight,  46  Mo. 
83;  State  i\  Beall,  48  Nebr.  817,  67  N.  W. 
868.    See  Lloyd  v.  Brinck,  35  Tex.  1. 

Necessity  of  special  findings. —  Mandamus 
will  not  lie  to  compel  a  court  to  receive  a 
special  verdict  of  a  jury  until  they  have 
found  on  all  the  special  issues  submitted  to 
them,  under  the  Judiciary  Act,  c.  23,  §  7, 
providing  for  the  submission  of  such  special 
issues.  Rose  v.  Harvey,  18  R.  I.  527,  30  Atl. 
459. 

Directed  verdict. —  Where  an  instruction 
has  been  given  in  the  nature  of  a  ^demurrer 
to  the  evidence  the  judge  is  alone  responsible 
for  the  verdict.  Mandamus  will  not  lie  to 
compel    him    to    receive    a    verdict  offered 
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against  his  direction.  State  f.  Thayer,  5  Mo. 
App.  420. 

Where  jury  has  altered  verdict. —  The  writ 
will  not  lie  to  compel  the  reception  of  a  first 
verdict  where  the  jury,  before  discharge, 
change  it  and  render  another.  State  i". 
Clementson,  69  Wis.  628,  35  N.  W.  56. 

25.  Moore  v.  Waco  Bldg.  Assoc.,  92  Tex. 
265,  47  S.  W.  716.  And  see  MaGee  f.  Penn, 
(Tex.  Civ.  App.  1902)  67  S.  W.  1077,  hold- 
ing that  mandamus  will  not  lie  to  compel  a 
judge  to  file  conclusions  of  fact  and  law  in  a 
case  where  there  is  no  failure  of  duty  upon 
his  part,  he  having  understood  that  a  re- 
quest therefor  was  withdrawn,  counsel  hav- 
ing acquiesced  in  his  statement  that  there 
was  no  reason  or  necessity  for  findings.  But 
compare  Sankey  v.  Levy,  69  Cal.  244,  10  Pac. 
336,  holding  that  mandamus  does  not  lie  to 
correct  the  error  of  a  superior  court  in 
rendering  the  judgment  in  a  case  on  appeal 
from  a  justice's  court,  without  filing  findings 
of  fact. 

26.  Ansonia  v.  Studley,  67  Conn.  170,  34 
Atl.  1030  (holding  that  the  decision  of  a 
trial  court  on  the  facts  that  counsel  for  a 
litigant  has  by  laches  waived  the  right  to  a 
finding  in  the  cause  cannot  be  reversed  by 
another  court  by  mandamus)  ;  Delhi  School- 
Dist.  V.  Ingham,  49  Mich.  432,  13  N.  W.  806; 
Moore  r.  Waco  Bldg.  Assoc.,  92  Tex.  265,  47 
S.  W.  716. 

27.  Alabama. —  Bridges  v.  Miller,  3  Ala. 
746. 

Kansas. —  Bleakley  v.  Smart,  (1906)  87 
Pac.  76. 

Missouri. —  State  v.  Stratton,  110  Mo.  426, 
19  S.  W.  803. 

Montana. —  Sweeney  v.  Great  Falls,  etc., 
R.  Co.,  11  Mont.  34,  27  Pac.  347,  holding 
that  appeal  is  not  an  adequate  remedy. 

Nevada. —  Cros-by  v.  North  Bonanza  Silver 
Min.  Co.,  23  Nev.  70,  42  Pac.  583;  Thomas  V. 
Sullivan,  11  Nev.  280. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  97. 

Where  the  motion  has  been  decided  without 
hearing  mandamus  will  lie.  De  Gaze  **. 
Lynch,  42  Cal.  3G2;  Morris  v.  De  Cellis,  41 
Cal.  331. 
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generally  regarded  as  discretionary  and  will  not  be  disturbed,^  unless  the  discre- 
tion lias  been  abused,^^  or  the  action  has  been  beyond  the  power  of  the  court,^ 
although  in  some  cases  where  under  tlie  practice  an  order  granting  a  new  trial  is 
not  appealable  it  has  been  held  subject  to  review  by  mandamus.^^  Like  new  trial, 
the  granting  or  denying  of  a  rehearing  in  equity  is  discretionary.^^  Where  a 
tribunal  in  excess  of  its  proper  powers  revokes  an  order  for  a  new  trial  which  it 
had  legally  granted,  mandamus  will  compel  it  to  proceed  with  the  new  trial.^ 


Where  motion  is  not  pending. —  Where,  on 
the  day  named  for  hearing  defendant's  mo- 
tion for  a  new  trial,  there  was  no  appearance 
for  plaintiff,  and  the  hearing  was  continued 
to  another  day,  at  which  neither  party  ap- 
peared, and  nothing  was  thereafter  done  with 
reference  to  the  motion,  mandamus  will  not 
lie  to  direct  the  judge  to  decide  the  motion, 
it  not  having  been  submitted  and  not  being 
pending.  State  v.  Judge  Stutsman  County 
Dist.  Ct.,  3  N.  D.  43,  53  N.  W.  433. 

Showing  on  motion. —  Mandamus  will  not 
lie  to  compel  a  judge  to  pass  upon  a  motion 
for  a  new  trial  in  a  cause  tried  before  an- 
other judge,  Mho  has  since  died,  where  no 
competent  evidence  of  the  testimony  intro- 
duced at  the  trial  is  offered  upon  the  motion 
for  new  trial,  since  without  such  evidence 
the  motion  could  not  properly  be  decided. 
People  f.  McConnell,  146  111.  532,  34  N.  E. 
945. 

Where  there  is  a  failure  to  furnish  a  state- 
ment of  the  evidence  as  required  of  a  party 
under  rule  of  court,  the  judge  will  not  be 
compelled  to  proceed.  Purcell  v.  McKune, 
1-^  Cal.  230. 

28.  Georgia. —  Echos  v.  Candler,  108  Ga. 
785,  33  S.  E.  811,  holding  that  the  supreme 
court  has  no  jurisdiction  to  grant  a  writ 
of  mandamus  to  compel  a  judge  of  the  su- 
perior court  to  approve  the  grounds  of  a 
motion  for  a  new  trial. 

Louisiana. —  State  v.  Monroe,  47  La.  Ann. 
1482,  17  So.  940;  State  v.  Monroe,  39  La. 
Ann.  GG4,  2  So.  215;  State  v.  Watts,  8  La. 
7(5. 

Massachusetts. —  Gray  v.  Bridge,  11  Pick. 
189. 

MicJdgan. —  Detroit  Tug,  etc.,  Co.  v.  Gart- 
ner, 75  Mich.  3G0,  42  N.  W.  968;  People  v. 
Detroit  Super.  Ct.  Judge,  41  Mich.  31,  1 
N.  W.  985;  People  v.  Branch  County  Cir. 
Judge,  17  Mich.  67. 

New  Jersey. —  Squier  v.  Gale,  6  N.  J.  L. 
157. 

Netv  York. —  Ex  p.  Baily,  2  Cow.  479. 
See  33  Cent.  Dig.  tit.  "Mandamus,"  §  97. 

29.  Heflin  v.  Rock  Mills  Mfg.,  etc.,  Co.,  58 
Ala.  613;  Bruce  v.  Williamson,  50  Ala.  313; 
E.v  p.  North,  49  Ala.  385;  Hester  v.  Cham- 
bers, 84  Mich.  562,  48  N.  W.  152;  People  v. 
New  York  Super.  Ct.,  5  Wend.  (N.  Y.)  114; 
Schintz  V.  Morris,  13  Tex.  Civ.  App.  580, 
35  S.  W.  516,  825,  36  S.  W.  292,  holding  that 
under  Const,  art.  5.  §  6,  giving  the  court 
of  civil  appeals  such  original  and  appellate 
jurisdiction  as  may  he  prescribed  by  law; 
and  Acts  (1892),  organizing  such  court,  and 
auLliorizing  it  (section  9),  by  mandamus,  to 
compel  a  judge  of  the  district  court  to  pro- 
Eli] 


ceed  to  trial  and  judgment  in  a  cause 
agreeably  to  the  principles  and  usages  of  law, 
where  a  separate  verdict  was  entered  on  each 
branch  of  a  suit  on  two  causes  of  action, 
one  for  and  the  other  against  defendants,  and 
the  trial  court  entered  judgment,  only  on  the 
verdict  against  them,  and  then  granted  de- 
fendants a  new  trial,  but  refused  a  new  trial 
as  to  the  verdict  against  plaintiff,  mandamus 
will  issue  to  compel  it  to  vacate  its  order 
denying  plaintiff  a  new  trial,  and  on  retrial, 
to  try  anew  botli  causes  of  action. 

Where  the  maker  and  indorser  of  a  note 
were  jointly  sued,  as  authorized  by  Acts 
(1839),  p.  489,  and  Acts  (1835),  p.  248, 
and  a  general  verdict  was  found  for  de- 
fendants, but  the  court,  on  a  motion  for  a 
new  trial,  being  of  the  opinion  that  the 
verdict  was  wrong  as  to  the  maker,  granted 
a  new  trial  as  to  both,  the  supreme  court 
will  issue  mandamus  directing  the  court  to 
vacate  the  order  as  to  the  indorser,  and 
enter  judgment  in  his  favor  on  the  verdict, 
and  allow  a  new  trial  against  the  maker. 
People  r.  New  York  C.  PL,  19  Wend.  (N.  Y  ) 
118. 

Laches. —  A  peremptory  mandamus  will  be 
granted  to  set  aside  a  rule  for  a  new  trial 
granted  by  an  inferior  court,  on  the  ground 
of  cumulative  evidence  newly  discovered, 
where  the  party  was  guilty  of  laches.  Peo- 
ple V.  New  York  Super.  Ct.,  10  Wend.  (N.  Y.) 
28o. 

30.  People  v.  Justices  Chenango  County 
Sess.,  1  Johns.  Cas.  (N.  Y.)  179.  See  also 
Chastain  v.  Armstrong,  85  Ala.  215,  3  So 
788. 

An  application  granted  in  vacation  will  be 
vacated  by  mandamus.  See  Ex  p.  Farquhar, 
99  xVla.  375,  11  So.  913;  Seymour  v.  Far- 
quhar, 95  Ala.  527,  10  So.  650. 

31.  O'Neal  r.  Kelly,  72  Ala.  559;  Ex  p. 
North,  49  Ala.  385;  Hatchett  v.  Milner,  44 
Ala.  224;  Broyles  v.  Maddox,  43  Ala.  357. 
See  Boyce  v.  Smith,  16  Mo.  317,  holding  that 
if  a  second  new  trial  has  been  improperly 
granted,  the  matter  can  only  be  corrected  by 
a  mandamus  from  the  supreme  court. 

An  order  in  vacation  refusing  a  rehearing 
has  also  been  held  within  this  rule.  Chastain 
V.  Armstrong,  85  Ala.  215,  3  So.  788. 

32.  Ex  p.  Gresham,  82  Ala.  359,  2  So.  486. 
And  see  Marshall  v.  State,  Smith  (Ind.)  17, 
holding  that  the  refusal  of  a  judge  in  pro- 
bate to  vacate  a  decree  and  rehear  the  case, 
if  erroneous,  is  rot  ground  for  a  writ  of 
mandamus.  The  remedy  is  by  appeal  or  writ 
of  error. 

33.  State  v.  New  Orleans  Police  Bd.,  51 
La.  Ann.  747,  25  So.  637. 
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Mandamus  will  also  lie  to  procure  a  statement,  certificate  of  evidence,  or  bill,  for 
the  purpose  of  presenting  a  motion  for  a  new  trial.^^ 

u.  Judgment  and  Enforcement  Thereof  —  (i)  Entry  and  Rendition.  When 
the  parties  have  an  absolute  right  that  the  court  proceed  to  enter  judgment,  man- 
damus will  lie  ;  but  mandamus  to  enter  a  judgment  will  not  issue  where  its  effect 
would  be  to  review  or  control  the  judicial  discretion  of  the  inferior  court,""^^  and 
when  an  appeal  lies  and  is  adequate  mandamus  will  not  go.^^    In  order  that  the 


34.  Careaga  v.  Fernald,  66  Cal.  351,  5  Pac. 
615;  State  v.  Murphy,  19  Nev.  89,  6  Pac. 
840;  Whitmore  v.  Harris,  10  Utah  259,  37 
Pac.  464,  holding  that  where  the  time  for 
serving  amendments  to  a  proposed  statement 
on  motion  for  a  new  trial  has  expired,  and 
no  amendments  have  been  proposed,  on  re- 
fusal of  a  referee  to  sign  the  statement  a 
writ  of  mandamus  will  issue.  But  see  Con- 
well  V.  McWhorter,  93  Ga.  254,  19  S.  E.  50, 
holding  that  mandamus  does  not  lie  to  com- 
pel a  judge  of  the  superior  court  to  approve 
a  brief  of  evidence  presented  to  him  in  con- 
nection with  a  motion  for  a  new  trial  pend- 
ing in  that  court,  nor  to  require  him  to 
show  cause  why  he  should  not  approve  a 
brief  of  evidence  of  a  case  tried  by  one  who 
was  not  a  judge  of  the  circuit  of  the  county 
in  which  the  case  was  tried,  and  who  has, 
since  the  trial,  resigned  his  office. 

35.  Alabama. —  Ex  p.  Lawrence,  34  Ala. 
446. 

California. —  Claudius  v.  Melvin,  146  Cal. 
257,  79  Pac.  897;  Russell  v.  Elliott,  2  Cal. 
245. 

Colorado. —  People  v.  Thirteenth  Judicial 
Dist.  Ct.,  33  Colo.  77,  79  Pac.  1014;  People 
V.  Graham,  16  Colo.  347,  26  Pac.  936. 

Idaho. —  Havens  v.  Stewart,  7  Ida.  298,  62 
Pac.  682. 

Louisiana. —  State  v.  Judge  Fifth  Dist.  Ct., 
35  La.  Ann.  873;  State  v.  Judge  Cir.  Dist. 
Ct.,  35  La.  Ann.  218;  State  v.  Judge  Second 
Judicial  Dist.,  30  La.  Ann.  155;  State  v. 
Judge  Orleans  Parish  Fourth  Dist.  Ct.,  28 
La.  Ann.  451;  State  v.  Judge  Seventh  Ju- 
dicial Dist.,  12  La.  Ann.  48. 

Missouri. —  State  v.  Klein,  140  Mo.  502, 
41  S.  W.  895;  State  v.  Adams,  76  Mo.  605 
[affirming  12  Mo.  App.  436];  State  v.  Cape 
Girardeau  Ct.  of  C.  PL,  73  Mo.  560;  Vernon 
V.  Boggs,  1  Mo.  117;  Kerr  v.  Rector,  1  Mo. 
117;  State  v.  Horner,  10  Mo.  App.  307. 

Neiv  Jersey. —  Cortleyou  v.  Ten  Eyck,  22 
N.  J.  L.  45;  Foreman  v.  Murphy,  3  N.  J.  L. 
1024. 

New  Mexico. —  Branford  v.  Erant,  1  N.  M. 
579. 

New  York. —  People  v.  Murray,  2  Misc.  152, 
23  N.  Y.  Suppl.  160  [affirmed  in  138  N.  Y. 
635,  33  N.  E.  1084];  People  v.  New  York 
C.  PI.,  19  Wend.  118;  Ex  p.  Bostwick,  1  Cow. 
143;  Haight  V.  Turner,  2  Johns.  371. 

Texas. —  Texas  Tram,  etc.,  Co.  v.  High- 
tower,  (1906)  96  S.  W.  1071;  Lloyd  V. 
Brinck,  35  Tex.  1. 

West  Virginia. —  Hutton  v.  Holt,  52 
W.  Va.  672,  44  S.  E.  164;  Marstiller  v.  Ward, 
52  W.  Va.  74,  43  S.  E.  178. 

United   States. —  In   re   Grossmayer,  177 
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U.  S.  48,  20  S.  Ct.  535,  44  L.  ed.  065;  Smith 
V.  Jackson,  22  Fed.  Cas.  No.  13,064,  1  Paine 
453. 

England. —  Ex  p.  Ness,  5  C.  B.  155,  2  D. 
&  L.  339,  17  L.  J.  C.  P.  15,  57  E.  C.  L. 
155. 

Canada. —  Oliver  v.  Fryer,  7  Ont.  Pr.  325. 
See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  98, 
100. 

Entry  by  justice  of  the  peace  see  supra, 

IV,  B,  1,  b. 

Waiver  of  right. —  Where  a  party  submits 
to  a  new  trial  in  the  common  pleas,  and  is 
nonsuited,  he  cannot  obtain  a  mandamus  di- 
recting the  common  pleas  to  enter  judgment 
on  the  first  verdict.  Weavel  v.  Lasher,  1 
Johns.  Cas.  (N.  Y.)  241. 

36.  A  labama. —  Ex  p.  Pearee,  80  Ala.  195; 
Ex  p.  Henry,  24  Ala.  638. 

California. —  Elder  v.  Grunsky,  127  Cal. 
67,  59  Pac.  300;  People  v.  San  Francisco 
Super.  Ct.,  114  Cal.  466,  46  Pac.  383;  Broder 

V.  Mono  County  Super.  Ct.,  103  Cal.  121, 
37  Pac.  143;  Tibbetts  v.  Campbell,  (1891) 
27  Pac.  531;  People  v.  Sexton,  37  Cal.  532, 
Avhere  leave  to  intervene  had  been  granted 
after  decision  and  before  formal  judgment. 

Louisiana. —  State  v.  Monroe,  47  La.  Ann. 
1482,  17  So.  940;  Seddan  v.  Templeton,  7  La. 
Ann.  126;  State  v.  Watts,  8  La.  76. 

Michiqan. —  Fisher  v.  W^ayne  Cir.  Judge, 
128  Mich.  543,  87  N.  V7.  792. 

Canada. —  Ledden  v.  Russell,  2  N.  Brunsw. 
217. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  98, 
100. 

Entry  of  judgment  by  default. —  State  v. 
Judge  First  City  Ct.,  46  La.  Ann.  365,  14 
So.  906;  Hutton  v.  Holt,  52  W.  Va.  672,  44 
S.  E.  164;  Marstiller  v.  Ward,  52  W.  Va.  74, 
43  S.  E.  178. 

37.  Alabama. —  Ex  p.  Schmidt,  62  Ala. 
252;  Ex  p.  Morris,  44  Ala.  361. 

California. —  Ludlum  v.  Fourth  Dist.  Ct., 
9  Cal.  7;  Peralta  v.  Adams,  2  Cal.  594. 

Colorado. —  People  v.  Judge  Boulder 
County  Dist.  Ct.,  18  Colo.  500,  33  Pac.  162. 

M 07itana. —  State  v.  Eighth  Judicial  Dist. 
Ct.,  32  Mont.  37,  79  Pac.  546. 

Nebraska. —  State  v.  Kinkaid,  23  Nebr.  641, 
37  N.  W.  612. 

Neiv  York. —  People  v.  Lott,  42  Hun  408. 
Ex  p.  Bostwick,  1  Cow.  143. 

Texas. —  Aycock  v.  Clark,  94  Tex.  375,  60 
S.  W.  665. 

United  States. —  In  re  Westervelt,  98  Fed. 
912,  39  C.  C.  A.  350. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  15, 
98. 

Entry  of  appealable  judgment. — Mandamus 
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writ  may  issue,  relators  must  establish  a  clear  right  to  the  relief.^^  There  must 
have  been  a  demand  made  of  the  trial  court,^^  and  there  must  have  been  a  refusal 
upon  the  part  of  the  trial  court  to  act.'*^ 

(ii)  CoRBECTlON  OJR  AMEND3IENT.  TJie  correction  or  amendment  of  a  judg- 
ment is  nsually  regarded  as  discretionary,  and  will  not  be  controlled  by 
mandamus.''^ 

(ill)  YACATioy.  Mandamus  will  not  as  a  general  rule  issue  to  compel  the 
vacation  of  a  judgment,  this  being  discretionary,  and  appeal  or  error  an  adequate 
remedy.'*"^  But  where  the  right  of  appeal  is  cut  off  by  the  unauthorized  entry  of 
a  final  judgment  which  the  trial  judge  liad  no  jurisdiction  or  power  to  order, 
mandamus  may  issue  to  annul  and  set  aside  the  void  entry .^^    It  has  also  been 


will  lie  to  compel  the  court  to  enter  a  final 
judgment  which  is  necessary  to  secure  the 
relator  a  right  of  appeal.  Havens  v.  Stewart, 
7  Ida.  298,  62  Pac.  682. 

38.  Elder  r.  Grunsky,  127  Cal.  67,  59  Pac. 
300  (holding  that  a  clerk  will  not  be  com- 
pelled to  enter  a  default  judgment  where 
service  of  process  has  been  set  aside)  ;  Rugg 
v.  Davis,  68  Vt.  600,  35  Atl.  491;  Fairbanks 
V.  Amoskeag  Nat.  Bank,  32  Fed.  572  (hold- 
ing that  a  clerk  cannot  be  compelled  by  man- 
damus to  enter  judgment  until  there  has 
been  a  determination  of  the  cause ) . 

Illustrations. —  Mandamus  will  not  issue  to 
compel  a  judge  to  render  a  personal  judg- 
ment against  defendants  on  a  finding  which 
is  not  responsive  to  the  pleadings,  and  which 
is,  at  plaintiff"'s  instance,  declared  to  be  ad- 
visory only.  State  r.  Dickinson,  59  Nebr. 
753,  82  K  W.  16.  The  supreme  court  will 
not  grant  a  mandamus  to  compel  the  common 
pleas  to  enter  judgment  on  a  report  of  au- 
ditors, while  a  rule  is  pending  in  that  court 
to  show  cause  why  the  report  should  not 
be  set  aside.  Berry  v.  Callet,  6  N.  J.  L. 
179. 

39.  State  r.  Hunter,  4  Wash.  651,  30  Pac. 
642,  32  Pac.  294. 

The  proper  judgment  must  have  been  de- 
manded.—  Orsland  v.  Waj^ne  Cir.  Judge,  138 
Mich.  395,  101  N.  W.  552. 

40.  State  v.  Hunter,  4  Wash.  651,  30  Pac. 
642,  32  Pac.  294,  refusing  mandamus  where 
it  appeared  that  the  court  would  probably 
take  the  desired  action  at  its  next  session. 

Pending  a  motion  for  new  trial,  mandamus 
to  enter  a  judgment  will  not  be  granted 
where  there  has  been  no  unreasonable  delay 
in  acting  upon  such  motion.  Ex  p.  Brad- 
street,  8  Pet.  (U.  S.)  588,  8  L.  ed.  1054. 

41.  Alabama. —  Ex  p.  Woodruff,  123  Ala. 
99,  26  So.  509. 

Michigan. —  Hiawatha  Tp.  v.  Schoolcraft 
County  Cir.  Judge,  90  Mich.  270,  51  N.  W. 
282,  holding  that  where  a  decree  orally  an- 
nounced as  dismissing  a  bill  without  preju- 
dice is  drawn,  signed,  and  enrolled,  omitting 
the  words  "  without  prejudice,"  an  applica- 
tion for  mandamus  to  vacate  a  subsequent 
order  of  the  court  amending  the  decree  so 
as  to  conform  to  the  oral  announcement  will 
be  denied.  But  see  Frederick  v.  Mecosta 
County  Cir.  Judge,  52  Mich.  529,  18  N.  W. 
343,  holding  that  mandamus  would  issue 
where  rights  of  third  persons  had  not  inter- 


vened to  compel  the  entry  of  a  proper  judg- 
ment in  replevin. 

New  York. —  People  v.  Callahan,  7  Daly 
434. 

Texas. —  Little  v.  Morris^  10  Tex.  263. 

United  States. —  Ex  p.  Morgan,  114  U.  S. 
174,  5  S.  Ct.  825,  29  L.  ed.  135. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  101. 

42.  Alabama. —  E.x  p.  Campbell,  130  Ala. 
171,  30  So.  385;  Ex  p.  Carlisle,  118  Ala.  175, 
24  So.  30;  Bridgeport  Electric,  etc.,  Co.  v. 
Bridgeport  Land,  etc.,  Co.,  104  Ala.  276,  16 
So.  93;  Cochran  v.  Miller,  74  Ala.  50;  Ex  p. 
Creswell,  60  Ala.  378;  Ex  p.  Bell,  48  Ala. 
285;  Ex  p.  Morris,  44  Ala.  361;  State  v. 
Bowen,  6  Ala.  511. 

California. —  O'Neill  v.  Reynolds,  116  Cal. 
264,  48  Pac.  57. 

Georgia. —  Haskens  v.  State,  114  Ga.  837, 
40  S.  E.  997. 

Louisiana. —  State  v.  Judge  Orleans  Parish 
Ct.  of  App.,  37  La.  Ann.  111. 

Michigan. —  Gorman  v.  Calhoun  Cir.  Judge. 
140  Mich.  230,  103  N.  W.  567;  Reed  v.  St. 
Clair  Cir.  Judge,  122  Mich.  153,  80  N.  W. 
985;  Reals  r.  Clinton  County  Acting  Cir. 
Judge,  91  Mich.  146,  51  N.  W.  885  (hold- 
ing that  in  an  action  on  a  joint  and  several 
note,  where  judgment  was  entered  against 
one  defendant  on  a  cognovit,  and  afterward, 
on  a  trial,  judgment  was  entered  in  favor 
of  the  other  defendant  because  of  the  bar 
of  the  former  judgment  against  the  co- 
defendant,  mandamus  does  not,  as  a  matter 
of  right,  lie  to  the  trial  court  to  set  aside 
both  judgments,  although  the  entry  of  the 
second  judgment  was  error)  ;  Granger  v. 
Judge  Detroit  Super.  Ct.,  44  Mich.  384,  6 
N.  W.  848;  Chicago,  etc.,  R.  Co.  v.  Genesee 
Cir.  Judge,  40  Mich.  168. 

New  York. —  Elkins  v.  Athearn,  2  Den. 
191;  Ex  p.  Koon,  1  Den.  644;  People  v.  New 
York  C.  PI.,  19  Wend.  118;  Ex  p.  Bacon, 
6  Cow.  392. 

Virginia. —  Ex  p.  Goolsby,  2  Gratt.  575. 

United  States.— Ex  p.  Roberts,  6  Pet.  216, 
8  L.  ed.  375. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  102. 

43.  State  v.  Sneed,  105  Tenn.  711,  58  S.  W. 
1070,  holding  that  mandamus  would  not  be 
denied  for  the  reason  that  relator  had  an 
adequate  remedy  by  enjoining  the  collection 
of  the  judgment,  since  he  was  entitled  to  an 
adequate  remedy  at  law,  and  holding  also 
that  the  contention  that  such  order  was  be- 
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held  that  where  a  chancery  decree  lias  been  erroneously  set  aside  on  mere  motion 
its  restoration  may  be  compelled.^  Where  a  judgment  is  set  aside,  not  as  an  act 
of  judicial  discretion  but  wholly  upon  a  stipulation  between  the  parties,  it  may 
be  reinstated  by  mandamus  in  case  the  stipulation  does  not  justify  the  act  of  the 
court.^^ 

(iv)  Opening  Default.  The  discretion  of  the  trial  court  as  to  opening  a 
default  will  not  be  interfered  witli  unless  such  discretion  be  abused.^^  But  in  the 
absence  of  any  other  remedy  a  void  judgment  by  default  may  be  vacated.^^ 

(v)  Satisfaction.  Where  relator  has  another  remedy  mandamus  will  not  issue 
to  vacate  a  satisfaction  of  a  judgnient.^^ 

(vi)  Executions.  The  issue  of  execution  upon  a  judgment  or  decree  is  a 
ministerial  duty,  and  the  writ  lies  to  compel  its  performance.^^    But  mandamus 


yond  the  jurisdiction  of  the  supreme  court, 
as  canceling  a  judgment  after  the-  expiration 
of  the  term  was  without  merit,  since  it  pre- 
supposed that  a  judgment  entered  without 
authority  was  valid. 

Motion  for  new  trial. —  Where  a  judgment 
was  entered  after  the  adjournment  of  court 
nune  pro  tune  as  of  the  last  day  of  the  term, 
it  was  not  necessary  to  file  a  motion  for  a 
new  trial  before  bringing  proceedings  by  man- 
damus to  compel  the  trial  court  to  expunge 
such  judgment  from  the  record,  since,  as 
the  judgment  was  entered  after  the  term, 
the  relator  had  no  opportunity  to  file  such 
a  motion.  State  v.  Sneed,  105  Tenn.  711, 
58  S.  W.  1070. 

44.  York  T^^^ham  Cir.  Judge,  57  Mich. 
421,  24  N.  W.  157. 

45.  People  v.  Judge  Branch  Cir.  Ct.,  26 
Mich.  370. 

46.  Hallwood  Cash  Register  Co.  v.  Wayne 
Cir.  Judge,  139  Mich.  198,  102  N.  W.  625 
(holding  that  where  the  court  has  acted  on 
a  motion  to  set  aside  a  default,  and  per- 
mitted the  filing  of  an  amended  plea  by 
granting  the  motion  on  condition  that  de- 
fendant appear  and  plead  to  the  merits,  man- 
damus will  not  lie  to  compel  it  to  vacate 
the  conditions,  as  the  court's  exercise  of  dis- 
cretion will  not  be  interfered  with,  and  any 
error  in  the  decision  may  be  reviewed  by 
allowing  the  case  to  go  to  judgment  and 
raising  the  question  by  writ  of  error  or  case- 
made)  ;  Ex  p.  Benson,  7  Cow.  (N.  Y.)  363. 

A  void  order,  ultra  vires  the  court,  opening 
a  default  may  be  set  aside  by  mandamus. 
Ex  p.  Payne,  130  Ala.  189,  29  So.  622. 

47.  Reid  v.  Benzie  Cir.  Judge,  115  Mich. 
418,  73  N.  W.  391  (holding  that  where  plain- 
tiff is  prematurely  defaulted  for  not  filing 
a  declaration,  mandamus  will  issue  to  compel 
the  order  to  be  set  aside  )  ;  Campbell  v.  Dono- 
van, 111  Mich.  247,  69  N.  W.  514;  People 
V.  Bacon,  18  Mich.  247. 

48.  People  v.  Tioga  C.  PI.,  19  Wend.  (N.  Y.) 
73,  holding  that  where  a  right  of  action  was 
assigned,  and  action  brought  by  the  assignee 
in  the  owner's  name,  and  the  nominal  plain- 
tiff acknowledged  satisfaction  of  the  judg- 
ment secured,  mandamus  would  not  issue  to 
compel  the  court  to  vacate  the  satisfaction; 
the  assignee's  remedy  being  an  action 
against  the  nominal  plaintiff. 

49.  Alahama.—  Ex  p.  Sibert,  G7  Ala.  349. 
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California. —  Holtum  v.  Greif,  144  Cal.  521, 
78  Pac.  11;  Hayward  v.  Pimental,  107  Cal. 
386,  40  Pac.  545;  Garoutte  v.  Haley,  104 
Cal.  497,  38  Pac.  194;  Hamilton  v.  Tutt,  65 
Cal.  57,  2  Pac.  878;  People  v.  Loucks,  28 
Cal.  68.  But  see  Fulton  v.  Hanna,  40  Cal. 
278;  Goodwin  v.  Glazer,  10  Cal.  333,  both 
holding  that  the  remedy  by  motion  to  com- 
pel the  clerk  to  act  was  an  adequate  remedy. 

Geor^rta.— Scott  v.  Bedell,  108  Ga.  205,  33 
S.  E.  903. 

Illinois.—  People  v.  Cloud,  3  111.  362. 

Kansas. —  Whitmore  v.  Stewart,  61  Kan. 
254,  59  Pac.  261  (holding  that,  where  an 
order  releasing  a  judgment  is  void,  man- 
damus will  lie  to  compel  the  clerk  of  tlie 
court  to  issue  an  execution  on  the  judgment, 
Avliere  he  refuses  to  do  so)  ;  Mendenhall  v. 
Burnette,  58  Kan.  355,  49  Pac.  93  (holding 
that  the  clerk  of  the  district  court,  having 
custody  of  the  record  of  a  judgment  revived 
against  the  executors  of  defendant  after  his 
death,  may  be  compelled  by  mandamus  to 
issue  execution  tliereon,  where  it  appears 
that  an  application  to  the  judge  of  the  dis- 
trict court  of  the  county  for  an  order  for 
sucli  execution  would  be  fruitless ) . 

Louisiana. — 'Cox  v.  Thomas,  11  La.  366.. 
But  see  State  v.  Judge  New  Orleans  Fourth 
Dist.  Ct.,  19  La.  Ann.  4,  holding  that  where 
the  district  judge  renders  judgment  on  a 
rule  to  show  cause  why  execution  should  not 
issue,  dismissing  a  rule,  a  mandamus  will 
not  lie  to  compel  him  to  order  an  execution. 
The  decision  on  the  rule  is  a  judgment  of  the 
court,  which  can  only  be  inquired  into  on 
appeal. 

Missouri. —  State  v.  Renick,  157  Mo.  292, 
57  S.  W.  713  (holding  that  the  court  render- 
ing judgment  need  not  have  ordered  an  exe- 
cution to  issue)  ;  State  v.  Vogel,  6  Mo.  App. 
526. 

New  Jersey. —  Laird  v.  Abrahams,  15  N.  J. 
L.  22;  Terliune  v.  Barcalow,  11  N.  J.  L.  38. 

New  York. —  People  v.  Woodbury,  70  N.  Y. 
App.  Div.  416,  75  N.  Y.  Suppl.  236  (holding 
that  a  surrogate  acts  judicially  in  requiring 
that  an  adverse  party  be  given  notice  of  an 
application  for  execution,  and  the  action  of 
the  surrogate  cannot  be  reviewed  by  man- 
damus) ;  People  V.  Gale,  22  Barb.  502  [af- 
firmed in  3  Abb.  Dec.  491]. 

Texas. — ^  Jones  v.  McMahan,  30  Tex.  719. 

Washington. —  State  v.  Hatch,  36  Wash. 
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will  not  go  to  compel  issuance  of  an  execution  on  a  void  judgment  ^  or  to  collect 
illeo-rd  fees.^^  The  writ  will  issue  to  compel  the  sherift  to  execute  an  execu- 
tion by  levy  and  sale,^^  unless  the  title  to  the  property  levied  on  is  in  dispute,^^ 
to  execute  and  deliver  a  deed,^  to  appraise  exempt  property  or  to  surrender 
such  property,^^  or  to  accept  a  sufficient  affidavit  of  illegality.^^  But  it  has  been 
held  that  another  adequate  remedy  will  defeat  the  right  to  compel  execution  to 
issue,^^  to  compel  levy    or  the  return  of  the  property  taken  upon  the  levy  to  a 


164,  78  Pac.  796,  holding  that  under  Ballin- 
ger  Annot.  Codes  &  St.  §  5755,  authorizing 
the  issuance  of  a  writ  of  mandate  to  compel 
the  performance  of  an  act  which  the  law 
especially  enjoins  as  a  duty,  mandate  will 
lie  to  compel  a  judge  of  the  supreme  court  to 
issue  an  execution  where  he  has  refused  to 
do  so,  and  has  quashed  an  execution  issued 
by  the  clerk,  after  execution  has  been  or- 
dered by  the  supreme  court  on  appeal ;  the 
duty  of  issuing  the  execution  not  being  so 
far  solely  a  ministerial  one,  within  the 
province  of  the  clerk,  as  to  preclude  the  direc- 
tion of  the  writ  of  mandamus  to  the  judge. 

United  States. —  Stafford  v.  Union  Bank, 
17  How.  275,  15  L.  ed.  101. 

Canada. —  Linden  v.  Buchanan,  29  U.  C. 
Q.  B.  1,  holding  that  the  writ  properly  is- 
sued to  the  clerk  and  not  to  the  judge. 

See  33  Cent.  Dig.  tit.  ''Mandamus,"  §  109 
et  seq. 

A  justice  of  the  peace  may  be  compelled  by 
mandamus  to  issue  execution.  Hamilton  v. 
Tutt,  65  Cal.  57,  2  Pac.  878. 

50.  Cramer  r.  McDowell,  6  Colo.  369. 

51.  Shase  v.  De  Wolf,  09  111.  47. 

52.  Cummins  v.  Webb,  4  Ark.  229;  North 
Pac.  Coast  R.  Co.  v.  Gardner,  79  Cal.  213, 
21  Pac.  735. 

53.  State  v.  Craft,  17  Fla.  722  -(holdin- 
that  mandamus  would  not  issvie  to  compel 
the  sheriff  to  levy  on  property  held  in  the 
name  of  the  wife  of  the  execution  debtor)  ; 
Matthews  v.  Nance,  49  S.  C.  389,  27  S.  E. 
408  ( holding  that  mandamus  should  not  issue 
to  compel  a  sheriff  to  sell  land  under  execu- 
tion where  it  is  claimed  tliat  the  land  is  a 
homestead,  and  that  the  lien  of  the  judg- 
ment on  which  the  execution  is  issued  was 
divested  by  sale  on  another  execution  after 
entry  of  such  judgment,  but  in  such  case 
the  parties  should  be  left  to  determine  their 
rights  by  action) . 

Mandamus  to  compel  jury  trial  of  right  to 
property.— Under  Gen.  St.  p.  1420,  §  33,  pro- 
viding that,  if  plaintiff  in  execution  shall 
indemnify  the  sheriff  against  the  demand  of 
a  claimant,  the  sheriff  shall  suspend  proceed- 
ings for  the  trial  of  the  right  of  property, 
the  remedy  for  a  person  whose  property  is 
wrongfully  taken  is  by  replevin,  trespass,  or 
trover,  and  mandamus  will  not  lie  to  compel 
the  court  to  try  such  right  before  a  jury. 
Harris  v.  Krause,  60  N.  J.  L.  72,  37  Atl.  439. 

54.  Arkansas. —  Fowler  v.  Pearce,  7  Ark. 
28,  44  Am.  Dec.  52C.  And  see  State  v. 
Lawson,  14  Ark.  114,  holding  that  a  clear 
legal  duty  and  a  refusal  must  be  shown. 

California. —  People  v.  Irwin,  14  Cal.  428. 
Florida.— See  State  v.  Bradshaw,  39  Fla. 


137,  22  So.  296,  holding  mandamus  to  lie 
to  enforce  execution  of  deeds  upon  tax  cer- 
tificates. 

Georgia. —  Burckhalter  v.  O'Connor,  100 
Ga.  366,  28  S.  E.  154. 

New  York. —  People  v.  Fleming,  2  N.  Y. 
484. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  112. 

Where  sale  has  been  made  by  mistake  at 
the  wrong  time,  execution  of  deed  will  not  be 
compelled.    State  v.  Byrd,  42  Ga.  629. 

Where  purchase-money  has  not  been  paid. — 
Mandamus  will  not  lie  to  compel  a  sheriff  to 
make  a  deed  to  one  claiming  as  the  prior 
creditor  who  refuses  to  pay  the  purchase - 
money,  there  being  an  unsettled  contest  as  to 
his  priority.    Williams  r.  Smith,  0  Cal.  91. 

55.  Chambers  r.  Perry,  47  Ark.  400,  1 
S.  W.  700;  Kice  v.  Nolan,  33  Kan.  28,5  Pac. 
437;  State  v.  Carson,  27  Nebr.  501,  43  N.  VV. 
361,  20  Am.  St.  Rep.  681,  9  L.  R.  A.  523; 
Hamilton  v.  Fleming,  20  Nebr.  240,  41  N.  W. 
1002;  Mann  V.  Welton,  21  Nebr.  541,  32 
N.  W,  599;  State  V.  Cunningham,  6  Nebr. 
90;  People  v.  McClay,  2  Nebr.  7;  Butt  v. 
Green,  29  Ohio  St.  667.  But  see  Com.  v. 
Pluttel,  4  Pa.  Super.  Ct.  95,  40  Wkly.  Notes 
Cas.  71,  holding  that  a  mandamus  will  not  lie 
to  compel  a  constable,  charged  with  the  exe- 
cution of  a  landlord's  warrant,  to  have  an 
appraisement  made  of  goods  elected  to  be 
retained  by  the  tenant  under  the  three-hun- 
dred-dollar exemption  law. 

56.  Mitchell  v.  Hay,  37  Ga.  581;  State  v. 
Gardner,  32  Wash.  550,  73  Pac.  090,  98  Am. 
St.  Rep.  858,  holding  a  remedy  by  replevin 
not  sufficientlv  spcedv  and  adequate. 

57.  Williams  v.  McArthur,  111  Ga.  28,  36 
S.  E.  301. 

58.  Holtum  V.  Greif,  144  Cal.  521,  78  Pac. 

11  (holding  that  the  remedy  by  appeal  from 
an  order  overruling  plaintiff's  motion  for  exe- 
cution is  not  such  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  court  of  law, 
within  Code  Civ.  Proc.  §  1086,  as  will  pre- 
vent the  issuance  of  a  writ  of  mandamus 
against  the  judge  of  the  court  to  compel  the 
issuance  of  execution,  where  the  result  of  a 
reversal  of  the  order  would  merely  confirm 
the  petitioner's  already  complete  right  to 
execution)  ;  Fulton  v.  Hanna,  40  Cal.  278; 
Goodwin  v.  Glazer,  10  Cal.  333;  Pickell  v. 
Owen,  66  Iowa  485,  24  N.  W.  8;  State  v. 
Frank,  52  Nebr.  553,  72  N.  W.  857;  State 
V.  Pike,  17  Ohio  Cir.  Ct.  624,  9  Ohio  Cir.  Dec. 
299. 

59.  State  v.  Chambers,  26  Ohio  Cir.  Ct. 
404.  See  Armstrong  v.  Stansel,  47  Fla.  127, 
36  So.  702  (holding  that  previous  to  the 
going  into  effect  of  Laws    (1901),   p.  48, 
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claimant,^^  or  sale,^^  or  to  confirm  a  sale,^^  or  to  correct  or  set  aside  an  antedated 
execution.^^  The  pendency  of  an  appeal  or  writ  of  error  from  tlie  judgment  will 
prevent  mandamus,^^  as  will  a  stay  of  execution.^^  It  has  been  held  that  the 
refusal  of  a  court  to  quash  a  void  execution  may  be  controlled  by  mandamus.^^ 

(vii)  J UDIGIAL  Sales.  As  a  general  rule  the  sheriff  or  other  officer,  in  mak- 
ing a  judicial  sale,  acts  under  the  direction  of  the  court  out  of  which  the  order 
of  sale  issues,  and  his  acts  will  not  be  controlled  by  mandamus  from  another  court, 
at  least  in  the  absence  of  an  application  to  the  trial  court  for  an  order  affording 
the  relief  sought.^'  An  order  affirming  a  judicial  sale  being  discretionary  cannot 
be  compelled  by  mandamus,^^  but  it  has  been  held  that  mandamus  may  issue  to 
compel  a  postponement  of  sale.^^ 

(viii)  Imprisonment  For  Debt.  Certiorari,  not  mandamus,  is  the  proper 
remedy  to  review  an  order  to  discharge  an  imprisoned  debtor."^^  But  the  duty  to 
administer  an  oath  of  insolvency  and  discharge  a  debtor  has  been  held  ministerial 
and  enforceable  by  mandamus.''^ 

(ix)  Sequestration.  Mandamus  will  not  lie  to  control  the  refusal  of  a  judge 
to  allow  sequestered  property  to  be  bonded.'^^ 


c.  4914,  authorizing  an  officer  to  be  com- 
pelled by  mandamus  to  execute  a  levy,  man- 
damus did  not  lie  to  compel  a  sheriff  to  exe- 
cute a  writ  of  fieri  facias;  plaintiff  having 
other  adequate  remedies)  ;  Jones  v.  Mc- 
Mahan,  30  Tex.  719  (holding  that  an  action 
against  the  clerk  for  refusal  to  issue  an  exe- 
cution is  not  an  adequate  remedy,  so  as  to  ex- 
clude mandamus,  when  the  amount  of  the 
execution  exceeds  that  of  the  clerk's  bond). 

60.  State  v.  Gillespie,  9  Nebr.  505,  4  N.  W. 
239. 

61.  Armstrong  v.  Stansel,  47  Fla.  127,  30 
So.  762;  State  v.  Cone,  40  Fla.  409,  25  So. 
279,  74  Am.  St.  Rep.  150;  Wright  v.  Bond, 
127  N.  C.  39,  37  S.  E.  65,  80  Am.  St.  Rep. 
781,  holding  that  mandamus  will  not  lie  to 
compel  a  sheriff  to  sell  land  liable  to  exe- 
cution and  sale,  and  apply  the  proceeds  in 
satisfaction  of  a  judgment,  where  the  sheriff 
is  solvent  or  his  bond  is  valid,  since  the  judg- 
ment creditor  has  thereby  an  adequate  rem- 
edy at  law. 

62.  State  v.  Island  County  Super.  Ct.,  21 
Wash.  631,  59  Pac.  505. 

63.  Jennings  v.  Kalamazoo  Cir.  Judge,  44 
Mich.  99,  6  N.  W.  203. 

64.  People  v.  Adams,  13  Colo.  550,  22  Pac. 
826,  holding  that  mandamus  will  not  lie  to 
compel  the  issue  of  an  execution  on  the 
ground  that  an  appeal  has  not  been  properly 
perfected,  where  the  appeal  from  the  judg- 
ment has  been  allowed,  and  the  appeal-bond 
approved  by  order  of  the  trial  court,  as  the 
jurisdiction  of  the  supreme  court  has  thereby 
attached,  and  a  defect  in  the  appeal  can  be 
reached  by  a  motion  to  strike  from  the 
docket  and  files. 

Pendency  of  appeal  as  preventing  man- 
damus in  general  see  supra,  II,  H,  1. 

Where  a  writ  of  error  is  informal  the  rem- 
edy is  by  motion  to  vacate  the  writ  and  not 
by  mandamus  to  have  the  judgment  carried 
into  execution.  Ex  p.  French,  100  U.  S.  1, 
25  L.  ed.  529. 

65.  Spradin  v.  Bratton,  6  Lea  (Tenn.) 
685.  But  see  Avery  v.  Contra  Costa  County 
Super.  Ct.,  57  Cal.  247,  holding  that  where 
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the  issue  of  execution  is  prevented  by  an  un- 
authorized stay  of  proceedings,  and  there  is 
no  appeal,  mandamus  lies  to  the  court  to 
compel  its  issue. 

66.  Moore  v.  Bell,  13  Ala.  469,  where  the 
execution  issued  in  the  name  of  a  deceased 
plaintiff.  But  see  State  v.  Waller,  133  Ala. 
199,  32  So.  163,  holding  that  the  purchaser 
of  a  decree  in  the  chancery  court  of  Mont- 
gomery county  was  not  entitled  to  mandamus 
from  the  city  court  of  the  city  of  Mont- 
gomery to  compel  the  sheriff  to  release  a  levy 
of  execution  issued  on  the  decree  and  to  re- 
turn the  execution,  the  remedy,  if  the  pur- 
chaser was  entitled  to  any,  being  by  an  ap- 
plication to  the  chancery  court  for  an  order 
on  the  sheriff  to  release  the  levy,  etc. 

67.  People  v.  Bowman,  181  111.  421,  55 
N.  E.  148,  72  Am.  St.  Rep.  265;  State  v. 
Wright,  26  Mont.  540,  69  Pac.  101;  State  v. 
Holliday,  35  Nebr.  327,  53  N.  W.  142. 

The  execution  of  a  deed  to  a  prior  lienor, 
on  redemption  from  a  mortgage  foreclosure, 
may  be  compelled.  San  Jose  Water  Co.  o. 
Lyndon,  124  Cal.  518,  57  Pac.  481. 

68.  Tabor  v.  Lorance,  53  Ala.  543. 

69.  Roberts  v.  Kalamazoo  Cir.  Judge,  122 
Mich.  560,  81  N.  W.  355,  holding  that  where 
it  is  apparent  that  property  cannot  be  sold 
under  foreclosure,  to  advantage,  until  cer- 
tain pending  suits  are  disposed  of,  a  post- 
ponement may  be  compelled. 

70.  Ricardo  v.  Passaic  Ct.  of  C.  PL,  38 
N.  J.  L.  182. 

71.  Harrison  v.  Emmerson,  2  Leigh  (Va.) 
764. 

72.  State  v.  Judge  New  Orleans  Fourth 
Dist.  Ct.,  17  La.  Ann.  282. 

After  discontinuance. —  Mandamus  to  a  dis- 
trict judge,  directing  him  to  fix  the  amount 
of  a  release  bond,  and  to  grant  an  order  for 
the  release  of  certain  property  sequestered  in 
a  suit,  will  not  be  granted  at  the  instance 
of  defendant  in  a  suit  where  the  suit  has 
b(;en  duly  and  legally  discontinued,  and  the 
effect  of  the  discontinuance  is  to  put  defend- 
ant in  possession  of  the  property  sequestered. 
State  V.  Farrar,  20  La.  Ann.  99. 
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(x)  Writ  of  Assistance.  Where  there  is  no  other  remedy  provided  for 
putting  a  party  to  the  suit  or  a  purchaser  under  a  decree  in  possession  mandamus 
will  issue  to  compel  a  writ  of  assistance.''^ 

(xi)  Restitution.  Mandamus  lies  to  compel  restitution  of  property  pursu- 
ant to  judgment  or  decree,^^  also  to  restore  moneys  paid  under  a  reversed  judg- 
ment or  decree,'^^  as  well  as  the  possession  of  land,'^  and  a  sheriff  may  be  com- 
pelled to  execute  the  writ."^^  But  mandamus  will  not  go  when  there  is  another 
adequate  remedy.'^ 

V.  Record.  Where  it  is  merely  a  ministerial  duty  mandamus  will  issue  to 
enforce  the  making  of  a  court  record,''^  or  its  correction  ;  ^  but  a  judge  cannot  be 
compelled  to  alter  his  record  where  the  alteration  involves  a  judicial  act.^^ 

w.  Review  —  (i)  Appeal  and  Error.  The  use  of  the  writ  of  mandamus  as 
incidental  to  proceedings  to  secure  the  review  of  civil  actions  has  been  elsewhere 


73.  People  v.  Loucks,  28  Cal.  68;  Fogarty 
V.  Sparks,  22  Cal.  142;  Fremont  v.  Crippen, 
10  Cal.  211,  70  Am.  Dec.  711;  Cliumasero  v. 
Potts,  2  Mont.  242.  But  see  Gregory  v. 
Blanchard,  98  Cal.  311,  33  Pac.  199,  holding 
that  the  purchaser  at  an  execution  sale  in 
justice's  court  is  not  entitled  to  mandamus 
from  the  superior  court  to  comi>el  the  de- 
liATrv  of  the  property  by  the  debtor. 

Where  there  is  a  remedy  by  appeal  man- 
damus will  be  refused.  Aldrich  v.  Wayne 
Cir.  Judge,  111  Mich.  525,  69  N.  W.  1108; 
State  V.  Burnell,  104  Wis.  246,  80  N.  W. 
460. 

74.  Kirk  v.  Cole,  3  MacArthur  (D.  C.)  71 
(where  undertaking  for  appeal  was  not  filed 
in  time)  ;  State  v.  Fields,  62  Xebr.  520,  87 
N.  W.  318  (holding  that  where  a  defendant 
in  an  action  of  forcible  entry  had  attempted 
to  appeal  from  an  adverse  judgment  therein 
and  no  appeal  lay,  the  district  court  may  be 
required  to  enter  judgment  for  plaintiff,  al- 
though previously  refusing  on  the  ground 
that  the  appeal  lay  and  superseded  his  juris- 
diction). 

Where  an  order  suspending  restitution  has 

been  granted  it  is  reviewable  only  by  appeal. 
U.  S.  V.  Marshall,  122  Fed.  428,  58  C.  C.  A. 
410. 

75.  Ex  p.  Walter,  89  Ala.  237,  7  So.  400, 
18  Am.  St.  Rep.  103. 

76.  Fremont  v.  Crippen,  10  Cal.  211,  70 
Am.  Dee.  711. 

77.  North  Pac.  Coast  R.  Co.  v.  Gardner,  79 
Cal.  213,  21  Pac.  735  (holding  that  the  su- 
perior court  may  issue  a  writ  of  mandate  to 
a  slierifi",  requiring  him  to  execute  a  writ  of 
restitution  issued  by  a  justice  of  the  peace, 
upon  his  refusal  to  do  so)  ;  Fremont  v.  Crip- 
pen, 10  Cal.  211,  70  Am.  Dec.  711  (holding 
that,  although  petitioner  has  a  civil  action 
against  a  sheriff,  or  a  criminal  prosecution 
against  him,  if  he  refuses  to  execute  a  writ 
of  restitution,  yet  neither  of  these  can  compel 
the  sheriff  to  execute  the  writ,  and  there- 
fore mandamus  will  be  awarded. 

Where  the  occupant  is  not  a  party  or  has 
not  acquired  possession  under  a  party  or 
after  lis  pendens  filed  the  writ  will  not  issue. 
Fogarty  v.  Sparks,  22  Cal.  142. 

78.  Ex  p.  Williamson,  8  Ark.  424  (where 
error  would  lie)  ;  Gutierrez  r.  Hebberd,  100 
Cal.   167,  39  Pac.  529    (holding  that  man- 


damus will  not  lie  pending  an  appeal  from  a 
decree  awarding  certain  lands  to  plaintiff  in 
partition,  to  compel  the  setting  aside  of  a 
writ  of  possession  issued  under  the  court's 
order,  and  to  restore  petitioners  to  the  pos- 
session of  the  lands,  the  remedy  being  by  ap- 
peal, if  the  court  erred). 

79.  People  v.  Thirteenth  Judicial  Dist.  Ct., 
33  Colo.  77,  79  Pac.  1014;  Warren  County  v. 
State,  15  Ind.  250 ;  New  Home  Sewing  Mach. 
Co.  V.  Thornburg,  56  Nebr.  636,  77  N.  W. 
86. 

80.  Taylor  v.  Gillette,  52  Conn.  216  (so 

holding  w^here  a  probate  judge  stated  in  the 
return  on  appeal  that  appellants  took  the  ap- 
peal as  sisters  instead  of  heirs)  ;  State  v. 
Whittet,  61  Wis.  351,  21  N.  W.  245  (holding 
that  an  entry  by  a  justice  of  the  peace  in  his 
docket  of  an  adjournment  being  only  a  min- 
isterial duty,  mandamus  will  lie  to  compel 
him  to  correct  the  same  to  conform  to  the 
facts,  but  only  after  notice  to  the  parties 
whose  rights  are  to  be  affected  by  the  cor- 
rection) ;  Reg.  V.  West  Riding  of  Yorkshire, 
3  G.  &  D.  170,  12  L.  J.  M.  C.  148.  But  see 
State  V.  Van  Ells,  69  Wis.  19,  32  N.  W.  32, 
holding  that  a  peremptory  writ  of  mandamus 
will  not  lie  to  compel  a  justice  of  the  peace 
to  enter  in  his  docket  an  adjournment  which 
the  entry  of  a  judgment  in  his  docket  and  his 
own  statement  tend  to  show  that  he  never 
made. 

81.  Missouri. —  Dixon  v.  Second  Judicial 
Cir.  Judge,  4  Mo.  286. 

Neic  Jersey. —  Mooney  v.  Edwards,  51 
N.  J.  L.  479,  17  Atl.  973,  holding  that  a 
writ  of  mandamus  will  not  issue  to  compel 
a  justice  of  the  peace  who  has  presided  at  a 
trial  in  the  court  for  the  trial  of  small  causes 
to  alter  the  entry  made  in  his  docket  of  the 
date  at  which  an  appeal-bond  was  filed  and 
approved  by  him. 

Pennsylvania. —  Com.  v.  Hultz,  6  Pa.  St. 
469. 

United  States. —  Ex  p.  Morgan,  114  U.  S. 
174,  5  S.  Ct.  825,  29  L.  ed.  135,  amendment 
of  judgment  to  conform  to  finding. 

England. —  Ex  p.  Ackworth,  3  Q.  B.  397, 
1  D.  &  L.  718,  8  Jur.  291,  13  L.  J.  M.  C.  38, 
1  New  Sess.  Cas.  64,  43  E.  C.  L.  790;  Rex  v. 
Hughes,  1  Ilarr.  &  W.  313,  5  L.  J.  M.  C.  34, 
5  N.  &  M.  139,  36  E.  C.  L.  605. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  72. 
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fully  treated.^^  An  appellate  court  may  be  compelled  by  mandamus  to  certify 
a  cause  to  a  higher  appellate  court  where  there  is  a  specific  statutory  duty  to  do 
80.^  The  superior  court  may  be  compelled  by  mandamus  to  proceed  with  a  trial 
de  novo  on  appeal  from  the  judgment  of  a  justice.^* 

(ii)  Certiorari.  An  order  quashing  or  refusing  to  quasli^^  a  writ  of 
certiorari  cannot  be  reviewed  by  mandamus. 

(ill)  Supersedeas.    Where  not  otherwise  reviewable  a  wrongful  supersedeas 
may  be  corrected  by  mandamus ;    but  where  the  order  is  discretionary  it  cannot 
as  a  general  rule  be  reviewed.^^    Where  there  is  a  clear  riglit  to  supersedeas  on 
appeal,  mandamus  will  lie  to  compel  the  trial  court  to  fix  the  amount  of  the  bond  ; 
but  the  right  must  be  absolute  ;  the  discretion  of  the  court  will  not  be  controlled.^ 

X.  Payments  Out  of  Court.  A  writ  of  mandamus  will  not  issue  to  authorize 
the  payment  of  money  from  the  custody  of  the  court,  where  the  relator's  right  is 
not  clearly  established.^^  It  has  been  held,  however,  that  a  wholly  unlawful 
payment  out  of  court  may  be  controlled  by  mandamus.^^ 

y.  Bonds  and  Undertakings.  Where  the  duty  is  ministerial  a  court  may  be 
compelled  by  mandamus  to  approve  or  reject  a  bond,^^  or  to  fix  the  amount  of  an 


82.  See,  generally,  Appeal  and  Ereor. 

Mandamus  to  compel:  Allowance  of  ap- 
peal see  Appeal  aad  Error,  2  Cyc.  816,  Cer- 
tification of  case  see  Appeal  and  Error,  2 
Cyc.  745.  Certification  of  evidence  see  Ap- 
peal AND  Error,  3  Cyc.  76  note  56.  Enforce- 
ment of  mandate  see  Appeal  and  Error,  3 
Cyc.  490.  Execution  on  failure  to  give  se- 
curity see  Appeal  and  Error,  2  Cyc.  896 
note  8.  Extension  of  time  to  prepare  bill  of 
exceptions  see  Appeal  and  Error,  3  Cyc,  43. 
Preparation  of  transcript  see  Appeal  and 
Error,  3  Cyc.  94  note  37.  Settlement  of  bill 
of  exceptions  see  Appeal  and  Error,  3  Cyc. 
47.  Settlement  of  case  or  statement  of  facts 
see  Appeal  and  Error,  3  Cyc.  73  note  39. 
Transmission  of  transcript  of  record  see  Ap- 
peal AND  Error,  3  Cyc.  115  note  29. 

83.  State  v.  Philips,  96  Mo.  570,  10  S.  W. 
182  (holding  that  if  it  had  been  the  duty 
of  a  court  during  a  term  to  transfer  a  cause, 
and  it  had  failed,  mandamus  would  lie  to 
compel  the  transfer,  after  the  term  expired, 
although  the  court  could  not  then  transfer 
the  cause  of  its  own  motion)  ;  Texas,  etc.,  R. 
Co.  V.  Conner,  (Tex.  1907)  100  S.  W.  367 
(holding  that  mandamus  would  be  refused 
where  there  was  no  conflict  of  decision) ;  Herf 
V.  James,  86  Tex.  230,  24  S.  W.  396.  See 
also  Addison  Tinsley  Tobacco  Co.  v.  Rom- 
bauer,  113  Mo.  435,  20  S.  W.  1075. 

84.  Acker  v.  San  Francisco  Super.  Ct.,  68 
Cal.  245,  9  Pac.  109,  10  Pac.  416. 

But  w^eai  there  is  an  adequate  remedy  by 
certiorari,  mandamus  will  not  issue,  as  in  a 
case  where  an  appeal  is  erroneously  dismissed 
from  supposed  want  of  jurisdiction.  Levy  v. 
Yolo  County  Super.  Ct.,  66  Cal.  292,  5  Pae. 
353. 

85.  People  v.  Judges  Pensselaer  County  C. 
PL,  2  How.  Pr.  (N.  Y.)  189. 

86.  Gibson  v.  Lenawee  Cir.  Judge,  97  Mich. 
620,  57  N.  W.  189. 

87.  Eco  p.  Walker,  54  Ala.  577.  And  see 
Ex  p.  Farqu])ar,  99  Ala.  375,  11   So.  913. 

88.  Savannah,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  113  Ga.  916,  39  S.  E.  399,  holding 
that  the  supreme  court  cannot  by  mandamus 
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compel  the  judge  of  the  superior  court  to 
grant  a  protective  order  in  the  nature  of  a 
supersedeas,  where  he  refuses  an  injunction, 
and  declines  to  grant  such  order. 

89.  Alabama. —  Eco  p.  Elyton  Land  Co.,  104 
Ala.  88,  15  So.  939;  Eac  p.  Planters',  etc., 
Mut.  Ins.  Co.,  50  Ala.  390. 

California. —  Green  v.  Hebbard,  95  Cal.  39, 
30  Pac.  202,  holding  that  the  merits  of  the 
act  appealed  from  cannot  be  considered. 

Louisiana. —  See  State  v.  Judge  Louisiana 
Second  Judicial  Dist.,  21  La.  Ann.  64. 

KehrasJca. —  State  v.  Fawcett,  60  Nebr.  393, 
S3  N.  W.  176;  State  v.  Holmes,  60  Nebr.  39, 
82  K.  W.  109,  59  Nebr.  503,  81  N.  W.  512; 
McBride  v.  Whitakcr,  5  Nebr.  (Unoff.)  399, 
98  N.  W.  847. 

South  Dakota.—  See  In  re  Taber,  13  S.  D. 
62,  82  N.  W.  398. 

Wasliington. — State  v.  King  County  Super. 
Ct.,  28  Wash.  590,  68  Pac.  1051;  State  v. 
Sachs,  3  Wash.  96,  27  Pac.  1075. 

Wisconsin. —  Northwestern  Mut.  L.  Ins.  Co. 
V.  Park  Hotel  Co.,  37  Wis.  125. 

See  33  Cent.  Dig.  tit.  "  Mandamus," 
§  116. 

90.  State  v.  Scott,  60  Nebr.  98,  82  N.  W. 

320;  State  v.  Fawcett,  58  Nebr.  371,  78  N.  W. 
036;  State  v.  Chehalis  County  Super.  Ct., 
(Wash.  1906)  86  Pac.  632.  And  see  Meyer 
V.  Caroian,  9  Tex.  250. 

91.  Ex  p.  Hughes,  114  U.  S.  147,  5  S.  Ct. 
823,  20  L.  ed.  i34. 

92.  Sheahan  v.  Wayne  Cir.  Judge,  42  Mich. 
69,  3  N.  Vv.  259,  holding  that  where  the  court 
ordered  that  money  paid  into  court  belong- 
ing to  infants  be  paid  over  to  the  general 
guardians,  or  their  solicitors,  without  a 
showing  in  regard  to  security  therefor,  and 
without  provision  for  the  guardian  ad  litem 
or  his  solicitor,  mandamus  would  be  granted 
to  require  an  order  for  its  return.  But  see 
In  re  Crookshank,  9  U.  C.  Q.  B.  677,  where  a 
mandamus  to  compel  an  order  on  the  clerk 
of  court  to  restore  money  wrongfully  paid  to 
execution  creditors  was  refused. 

93.  Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76 
Ala.  321;  Bosely  v.  Woodruff  County  Ct., 
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appeal-bond.^  But  where  the  act  is  judicial  it  will  not  be  revised.^^  Mandamus 
will  not  in  any  event  lie  to  control  a  rightful  decision  of  an  inferior  court  with 
regard  to  the  approval  of  a  bond  or  the  requirement  of  a  new  one.^^ 

z.  Costs.  The  allowance  or  disallowance  of  costs  is  generally  discretionary, 
excluding  mandamus;^  but  where  a  mandatory  duty  exists  under  a  statute,  man- 
damus will  issue  in  case  there  is  a  clear  right.^^  In  case  there  is  a  remedy  by 
appeal  or  writ  of  error  the  allowance  or  disallowance  of  costs  will  not  be  con- 
trolled.^ Mandamus  may  lie  to  enforce  a  clear  statutory  right  to  security  for 
costs,^  or  to  enforce  such  riglit  indirectly,  as  by  compelling  a  dismissal  where 
proper  security  has  not  been  given, ^  and  an  appeal  is  not  regarded  as  an  adequate 
remedy.*  But  in  case  the  requirement  is  discretionary,  mandamus  will  not  lie.^ 
Where  an  appeal  will  not  lie  from  an  order  staying  execution  pending  an  appeal, 
without  the  requirement  of  security  for  costs,  mandamus  will  lie.^  Mandamus 
will  also  lie  to  compel  an  inferior  court  to  try  a  statutory  issue  as  to  the  payment 
of,  or  giving  security  for,  costs'^  as  well  as  retaxation  on  appeal  from  the  taxing 
officer,^  or  where  jurisdiction  to  award  costs  has  been  declined  by  mistake  of  law.^ 


28  Ark.  306;  State  v.  Lafayette  County  Ct., 

41  Mo.  221;  State  v.  Kloke,  (Nebr.  1907) 
110  N.  W.  687.  And  see  Ex  p.  Haralson, 
75  Ala.  543;  U.  S.  Fidelity,  etc.,  Co.  v. 
Peebles,  100  Va.  585,  42  S.  E.  310. 

94.  See  supra,  IV,  B,  2,  w,  (iii). 

95.  Ex  p.  Harris,  52  Ala.  87,  23  Am.  Rep. 
559  [overruling  Ex  p.  Candee,  48  Ala.  38G; 
State  V.  Ely,  43  Ala.  568].  See  Cook  v.  Can- 
dee.  52  Ala.  109. 

96.  Ex  p.  Damon,  103  Ala.  477,  15  So.  862; 
State  V.  Bowen,  6  Ala.  511. 

97.  Alabama. —  Buford  v.  Christian,  (1907) 

42  So.  997,  holding  that  the  action  of  a  trial 
judge  in  refusing  to  certify  that  plaintilf 
was  entitled  to  greater  damages  than 
awarded,  thus  entitling  him  to  costs,  could 
not  be  revised. 

Massachusetts. —  In  re  Morse,  18  Pick.  443 
(holding  that  there  had  not  been  a  disregard 
of  a  plain  duty  by  the  commissioners  in 
eminent  domain  proceedings)  ;  Chase  r. 
Blackstone  Canal  Co.,  10  Pick.  244  (costs 
iri  eminent  domain  proceedings ) . 

Michigan. —  O'Brien  v.  Wayne  Cir.  Judge, 
ICl  Mich.  67,  90  N.  W.  680,  holding  that  the 
fact  that  the  court  did  not  follow  the  usual 
course  as  to  costs  is  no  ground  for  granting 
the  writ. 

Missouri. —  See  State  v.  Oliver,  116  Mo. 
188,  22  S.  W.  637. 

New  York. —  Judges  Oneida  C.  PI.  v.  Peo- 
ple, 18  Wend.  79;  Ex  p.  Nelson,  1  Cow.  417 
(costs  on  nolle  prosequi)  ;  Jansen  v.  Davison, 
2  Johns.  Cas.  72.  But  see  People  v.  Judges 
Rensselaer  County  C.  PI.,  1  How.  Pr.  109. 

y.'ashington. —  State  v.  Graves,  13  Wash. 
485,  43  Pac.  376,  holding  that  the  approval 
of  a  cost  bill  in  a  criminal  case  was  judicial. 

West  Virginia. —  Fleshman  v.  McWhorter, 
54  W.  Va.  161,  46  S.  E.  116;  Roberts  v. 
Paul,  50  W.  Va.  528,  40  S.  E.  470,  so  hold- 
ing, although  no  writ  of  error  would  lie. 

Wisconsin. —  State  v.  Judge  Kenosha  Cir. 
Ct.,  3  Wis.  809. 

United  States. —  Ex  p.  Many,  14  How.  24, 
14  L.  ed.  311. 

Canada.—  Ex  p.  Griffith,  7  N.  Brunsw.  93 ; 
Coolican  v.  Hunter,  7  Ont.  Pr.  237. 


See  33  Cent.  Dig.  tit.  "Mandamus,"  §  69. 

98.  State  v.  Engle,  127  Ind.  457,  26  N.  E. 
1077,  22  Am.  St.  Rep.  655;  Koenigshof  v. 
Spaulding,  59  Mich.  245,  26  N.  W.  484. 

99.  Ex  p.  Lawson,  11  Ark.  323  (holding 
that  a  mandamus  would  not  issue  to  a  clerk 
to  issue  a  fee  bill  with  a  fieri  facias  clause 
in  favor  of  an  officer  of  the  court,  where  the 
statute  only  authorized  the  clerk  to  issue  a 
fee  bill,  although  he  directed  the  sheriff  to 
collect  it  by  \evj  on  property)  ;  CoUey  v. 
Webster,  59  Conn.  361,  20  Atl.  334  (where 
mandamus  was  refused  against  the  clerk  of  a 
police  court  on  the  ground  that  the  city,  and 
not  the  clerk,  was  liable)  ;  State  v.  Oliver, 
50  Mo.  App.  217. 

Alteration  of  final  decree. —  WTiere  a  chan- 
cellor after  having  exercised  his  discretion 
as  to  the  imposition  of  costs  attempts  to 
modify  the  decree  at  a  subsequent  term,  man- 
damus will  lie  to  vacate  the  modification. 
Ex  p.  Robinson,  72  Ala.  389. 

1.  Peralta  v.  Adams,  2  Cal.  594;  Haney  V. 
Muskegon  County  Cir.  Judge,  101  Mich.  392. 
59  K  "W.  662;  Ex  p.  Nelson,  1  Cow.  (N.  Y.) 
417;  People  v.  Judges  Ulster  County  C.  PI., 
Col.  Cas.  (N.  Y.)  118;  State  v.  Judge  Ke- 
nosha  Cir.  Ct.,  3  Wis.  809. 

2.  Ex  p.  Louisville,  etc.,  R.  Co.,  124  Ala. 
547,  27  So.  239. 

3.  Anniston  First  Nat.  Bank  v.  Cheney, 
120  Ala.  117,  23  So.  733;  Ex  p.  Morgan,  30 
Ala.  51  (holding  that  mandamus  would  lie 
where  security  was  erroneously  held  suf- 
ficient) ;  Ex  p.  Bobbins,  29  Ala.  71;  Ex  p. 
Cole,  28  Ala.  50. 

4.  Anniston  First  Nat.  Bank  v.  Cheney, 
120  Ala.  117,  23  So.  733. 

5.  Anniston  First  Nat.  Bank  v.  Cheney, 
120  Ala.  117,  23  So.  733.  And  see  In  re 
Judge  Elgin  County  Ct.,  13  U.  C.  C.  P.  73. 

6.  Ex  p.  Tower  Mfg.  Co.,  103  Ala.  415,  15 
So.  836. 

7.  Cox  V.  Hightower,  19  Tex.  Civ.  App. 
536,  47  S.  W.  1048. 

8.  Schmadt  v.  Wayne  Cir.  Judge,  136  Mich. 
658,  99  N.  W.  877. 

9.  People  V.  Judges  Dutchess  C.  PI.,  1  How. 
Pr.  (N.  Y.)  111. 
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3.  Matters  Relating  to  Criminal  Procedure  —  a.  In  General.^*^  Mandamus 
lies  in  criminal  as  well  as  civil  proceedings,^^  where  there  is  a  clear  legal  right  to 
be  enf creed, as  well  as  a  clear  dutj,^^  and  where  there  is  no  other  remedy  ;  but 
the  issue  of  the  writ  is  discretionary.^*^  And  the  writ  will  not  issue  to  control 
judicial  discretion, or  to  compel  the  rendition  of  a  particular  judgment.^^  The 
writ  will  be  refused  where  the  court  has  no  power  to  execute  it,^^  or  where  it  will 
be  useless.^**  Subject  to  these  considerations  mandamus  may  issue  where  an 
inferior  court  is  proceeding  out  of  its  jurisdiction,^  or  to  compel  the  court  to 


10.  Change  of  venue  see  supra,  IV,  B,  2,  e. 
Costs  see  supra,  IV,  B,  2,  z. 

11.  See  supra,  I,  C. 

12.  Michigan. —  Clute  v.  Ionia  Cir.  Judge. 
139  Mich.  337,  102  N.  W.  843,  where  a  writ 
to  set  aside  an  order  quashing  an  informa- 
tion was  denied  where  the  information  was 
quashed  after  the  jury  on  the  trial  had  dis- 
agreed, and  it  did  not  appear  that  a  different 
result  would  be  reached  on  another  trial. 

New  York. —  People  v.  Grady,  66  Hun  465, 
21  N.  Y.  Suppl.  381,  holding  that  mandamus 
will  issue  to  compel  a  police  justice  to  allow 
private  counsel  to  appear  for  relator  in  the 
prosecution  of  a  complaint. 

Pennsylvania. —  Brown  v.  McCroskey,  10 
Pa.  Dist.  583. 

Utah.— State  v.  Hart,  19  Utah  438,  57 
Pac.  415,  where  mandamus  issued  to  compel 
the  court  to  call  a  jury  of  twelve. 

Canada. —  Reg.  v.  Hicks,  7  Can.  L.  T.  Occ. 
Notes  143,  19  Nova  Scotia  89;  Reg.  v.  Du- 
vaney,  12  N.  Brunsw.  581. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  122. 

13.  Youngberg  v.  Smart,  70  Kan.  299,  78 
Pac.  422  (where  mandamus  to  compel  a  stay 
of  execution  was  denied  where  the  record  on 
appeal  had  not  been  properly  filed)  ;  Evans 
V.  Thomas,  32  Kan.  469,  4  Pac.  833  (where 
a  writ  sought  by  a  justice  of  the  peace  to 
compel  a  sheriff  to  return  a  prisoner  for 
trial  before  him  was  refused  where  there  was 
a  later  prosecution  in  another  justice's 
court)  ;  Sadler  v.  Sheahan,  92  Mich.  630, 
52  N.  W.  1030;  People  v.  Fuller,  68  N.  Y. 
Suppl.  742  (where,  in  an  application  for 
mandamus  to  compel  a  person,  as  clerk  of  a 
magistrate,  to  exhibit  a  criminal  complaint 
to  defendant's  attorney,  it  appears  by  the 
affidavit  of  the  magistrate  that  respondent 
was  not  his  clerk,  and  that  he  had  possession 
of  the  complaint  only  for  the  purpose  of 
placing  it  in  a  vault  at  the  magistrate's  re- 
quest, the  application  will  be  denied)  ;  Reg. 
V.  Ballard,  28  Ont.  489;  Reg.  v.  Ray,  44 
U.  C.  Q.  B.  17  (where  the  court  refused  a 
mandamus  to  the  mayor  of  a  municipality  to 
issue  a  distress  warrant  on  a  conviction  made 
by  him  under  the  Temperance  Act  of  1864, 
where  the  by-law  and  conviction  were  open 
to  grave  objections,  which  had  been  taken  on 
the  trial  before  him)  ;  Reg.  v.  McConnell,  6 
U.  C.  Q.  B.  0.  S.  629. 

14.  Ex  p.  Clements,  50  Ala.  459  (holding 
that  mandamus  will  not  lie  to  compel  the 
discharge  of  a  prisoner  once  acquitted,  the 
remedy  being  by  plea)  ;  Com.  v.  Berry,  92 
S.  W.  936,  29  Ky.  L.  Rep.  234;  Maynard 
V.  Ingham  Cir.  Judge,   124  Mich.  465,  83 
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N.  W.  102;  Jones  v.  State,  43  Tex.  Cr.  419, 
66  S.  W.  559  (holding  that  mandamus  will 
not  issue  to  compel  the  clerk  of  a  lower 
court  to  enter  a  sentence  on  the  record). 

15.  Jones  v.  State,  81  Ala.  79,  1  So.  32; 
Clute  V.  Ionia  Cir.  Judge,  139  Mich.  337,  102 
N.  W.  843. 

Commission  of  lunacy. —  An  application  to 
compel  a  court  to  issue  a  commission  to  in- 
quire into  the  sanity  of  a  convict,  alleged  to 
have  been  pronounced  insane  by  nine  phy- 
sicians, since  his  conviction,  was  refused. 
Com.  17.  Wlreback,  192  Pa.  St.  150,  44  Atl. 
1102. 

16.  Alabama. —  Kerr  v.  Stanislaus  County 
Super.  Ct.,  130  Cal.  183,  62  Pac.  479  (where 
mandamus  to  compel  citation  of  officer  for 
official  neglect  was  refused)  ;  Strong  v.  Grant, 
99  Cal.  100,  33  Pac.  733  (where  mandamus 
to  compel  a  dismissal  was  refused). 

Kentucky. —  Monroe  v.  Berry,  94  S.  W.  38, 
29  Ky.  L.  Rep.  602,  where  it  was  held  that 
the  transfer  of  a  person  accused,  from  one 
jail  to  another  within  the  county  and  within 
the  jurisdiction  of  the  court,  was  not  review- 
able. 

M ontana. —  State  v.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.,  26  Mont.  275,  67 
Pac.  943,  holding  that  the  discretion  of  the 
court  in  granting  leave  to  file  an  information, 
without  a  preliminary  examination,  would  not 
be  refused. 

New  York. —  People  v.  Tracy,  1  Den.  617, 
whether  a  warrant  should  issue  for  intrusion 
on  Indian  lands. 

England. —  Reg.  v.  Middlesex,  2  Q.  B.  D. 
516,  46  L.  J.  M.  C.  225,  36  L.  T.  Rep.  N.  S. 
402,  25  Wkly.  Rep.  610. 

Canada. —  Delaney  v.  Macnabb,  21  U.  C. 
C.  P.  563;  Thompson  v.  Desnoyers,  16  Quebec 
Super.  Ct.  253. 

17.  Ex  p.  Cage,  45  Cal.  248. 

18.  Cribb  v.  Parker,  119  Ga.  298,  46  S.  E. 
110,  holding  that  mandamus  would  not  issue 
to  compel  a  trial  judge  to  suspend  sentence 
in  a  criminal  case,  where  at  the  time  the 
judge  signs  the  bill  of  exceptions  he  has  no 
jurisdiction  over  the  sentence  sought  to  be 
suspended. 

19.  Meaeham  v.  Austin,  5  Day  (Conn.) 
Rep.  234,  holding  that  mandamus  will  lie 
on  behalf  of  defendant,  in  a  qui  tarn  prosecu- 
tion for  theft,  to  compel  the  court  to  record 
an  irregular  verdict. 

20.  Com.  V.  Berry,  92  S.  W.  936,  29  Ky.  L. 
Rep.  234,  holding  that  mandamus  will  lie 
to  set  aside  an  erroneous  order  directing  a 
stenographer  to  take  evidence  before  the 
grand  jury. 


MANDAMUS 


[26  Cyc]  219 


proceed to  allow  an  appeal,^  to  compel  dismissal  of  a  certiorari  granted  after 
the  time  allowed  by  law,^  or  to  compel  the  court  to  restore  to  prisoners  property 
taken  from  them  by  officers.^ 

b.  Bail.  The  discretion  of  the  trial  court  in  granting  or  refusing  an  application 
for  bail  will  not  be  controlled,^^  but  an  officer  or  judge  may  be  compelled  to  liear 
and  determine  an  application.^^  A  reduction  of  bail  will  not  be  compelled  where 
application  therefor  has  not  previously  been  made  to  the  trial  court.^^ 

4.  Particular  Proceedings  —  a.  Admiralty.  In  admiralty,  as  in  other  proceed- 
ings, mandamus  cannot  be  employed  as  a  writ  of  error,^  or  to  control  the  discre- 
tion of  a  lower  court,^^  or  where  the  relator  has  a  remedy  by  appeal.^°  The 
supreme  court  cannot  compel  a  circuit  court  to  take  jurisdiction  in  a  matter  of 
such  a  character  that  a  Una!  judgment  therein  cannot  be  directly  reviewed  in  the 
supreme  court  of  the  United  States.^^ 


21.  California. —  People  v.  Barnes,  G6  Cal. 
594,  6  Pac.  698. 

Idaho. —  Hays  v.  Stewart,  7  Ida.  193,  61 
Pac.  591. 

Louisiana. —  State  v.  Brunot,  104  La.  237, 
28  So.  996,  preliminary  examination. 

Michigan. —  Crane  v.  Saginaw  Cir.  Judge, 
111  Mich.  496,  64  N.  W.  721  (where  an  in- 
formation was  quashed  on  the  ground  that  the 
statute  upon  which  it  was  based  was  re- 
pealed) ;  Grand  Rapids  v.  Braudy,  105  Mich. 
670,  64  N.  W.  29,  55  Am.  St.  Rep.  472,  32 
L.  R.  A.  116  (where  court  refused  to  proceed 
to  trial  and  quashed  the  proceedings  because 
it  held  an  ordinance  invalid)  ;  Luton  v. 
Newaygo  County  Cir.  Judge,  69  Mich.  610, 
37  N.  W.  701  (where  an  indictment  was 
quashed  upon  the  merits)  ;  People  v.  Swift, 
59  Mich.  529,  26  N.  W.  694  (where  an  indict- 
ment was  quashed  on  the  ground  that  the 
offense  should  have  been  prosecuted  in  an- 
other court ) . 

Washington.— Stsite  v.  Yakey,  (1906)  85 
Pac.  990,  holding,  however,  that  a  judge 
could  not  be  compelled  to  leave  his  own 
county  and  go  to  another  for  the  sole  pur- 
pose of  hearing  an  application  for  a  warrant. 

Entry  of  judgment. —  Mandamus  to  record 
a  verdict  and  to  proceed  to  final  judgment 
will  not  issue  when  the  proceedings  are  ir- 
regular (Meacham  v.  Austin,  5  Day  (Conn.) 
233),  or  where  the  verdict  is  an  absolute  nul- 
lity (Moore  v.  State,  72  Ind.  358). 

Rehearing  of  an  appeal  cannot  be  com- 
pelled.—  Wilson  V.  San  Francisco  Super.  Ct., 
(Cal.  1901)  65  Pac.  1027;  Reg.  v.  Grainger, 
46  U.  C.  Q.  B.  382. 

Where  the  facts  charged  do  not  constitute 
an  offense,  mandamus  will  not  lie  to  compel 
the  trial  of  an  information.  Ware  v.  Branch 
Cir.  Judge,  75  Mich.  488,  42       W.  997. 

Waiver. —  W^Tiere  a  petitioner  has  acqui- 
esced in  the  action  of  a  judge  in  quashing  an 
information,  he  cannot  compel  the  order  to 
be  vacated  by  mandamus.  Louisell  v.  Benzie 
Cir.  Judge,  139  Mich.  40,  102  N.  W.  371. 

22.  Ex  p.  Morris,  11  Gratt.  (Va.)  292. 
Signing  bill  of  exceptions  see  Criminal 

Law,  12  Cyc.  852. 

23.  Jacobs  v.  Wayne  Cir.  Judge,  132  Mich. 
55,  92  N.  W.  783.  ' 

24.  Ex  p.  Hurn,  92  Ala.  102,  9  So.  515,  25 
Am.  St.  Rep.  23,  13  L.  R.  A.  120. 


25.  Ex  p.  Campbell,  20  Ala.  89;  U.  S.  v. 
Judges  U.  S.  Ct.  of  App.,  85  Fed.  177,  29 
C.  C.  A.  78,  holding  that  a  circuit  court  of 
appeals  has  no  jurisdiction  to  require  by 
mandamus  a  territorial  supreme  court  to  ad- 
mit to  bail  one  convicted  of  crime,  pending 
an  appeal  to  such  supreme  court,  after  the 
question  of  his  right  to  bail  has  been  deter- 
mined adversely  to  him  by  such  supreme  court 
on  habeas  corpus. 

Mandamus  to  sheriff  will  not  issue  to  com 
pel  him  to  bring  accused  before  a  certain  cir- 
cuit court  commissioner  for  admission  to  bail 
where  he  has  good  reason  to  believe  such 
commissioner  disqualified  and  no  issue  is 
made  to  try  the  questions  and  there  are  other 
authorities  having  cognizance  of  the  applica- 
tion. Elder  v.  Garner,  97  Mich.  617,  55  N.  W. 
460. 

Supersedeas  and  mandamus. —  Although  an 
order  from  a  justice  of  the  supreme  court  to 
the  court  below  allows  a  "  writ  of  error  to 
operate  as  a  supersedeas  "  but  directs  the  ad- 
mission to  bail,  it  is  not  a  mere  supersedeas 
but  a  command  to  admit  to  bail,  and  the  su- 
preme court  may  compel  compliance  with 
such  order  by  mandamus,  although  the  judge 
below  is  of  opinion  that  said  order  is  unau- 
thorized by  law  and  that  the  bond  would  be 
void.  Hudson  v.  Parker,  156  U.  S.  277,  15 
S.  Ct.  450,  39  L.  ed.  424. 

26.  Ex  p.  Rhear,  77  Ala.  92;  Ex  p.  Good, 
19  Ark.  410. 

Mandamus  to  order  exoneration  on  a  bail 
piece  see  Bail,  5  Cyc.  36  note  97. 

27.  Monroe  i\  Berry,  94  S.  W.  38,  29  Ky. 
L.  Rep.  602. 

28.  Morrison  v.  U.  S.  District  Ct.,  147 
U.  S.  14,  13  S.  Ct.  246,  37  L.  ed.  60.  See, 
generally,  supra,  II,  E. 

29.  Morrison  v.  U.  S.  District  Ct.,  147 
U.  S.  14,  13  S.  Ct.  246,  37  L.  ed.  60,  holding, 
where  a  libel  was  dismissed  as  improperly 
filed,  that  the  supreme  court  w^ould  not  by 
mandamus  direct  the  district  court  to  vacate 
the  order  of  dismissal,  to  reinstate  the  cause 
and  to  proceed. 

30.  Morrison  v.  U.  S.  District  Ct.,  147 
U.  S.  14,  13  S.  Ct.  246,  37  L.  ed.  60. 

31.  In  re  Glazier,  198  U.  S.  171,  25  S.  Ct. 
653,  49  L.  ed.  1000. 

Jurisdiction  of  supreme  court  to  issue  man- 
damus in  general  see  Courts,  11  Cyc.  913. 
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b.  Arbitration  and  Award.  Where  the  statute  requires  a  controversy  or  ques- 
tion to  be  submitted  to  arbitration  by  a  public  ofiicer  or  body,  mandamus  lies  to 
compel  such  submission.^^  And  the  arbitrators  will  be  compelled  to  proceed  in  the 
exercise  of  their  power,  to  sign  their  award,  assess  costs,  and  lile  or  lodge  it  as 
provided  by  the  statute.^^ 

e.  Assignments  For  Benefit  of  Creditors.  The  administration  by  courts  of 
assignments  for  creditors  is  in  execution  of  the  trusts  declared  in  the  instrument 
of  assignment,  mainly  involving  judicial  discretion,  not  to  be  interfered  with 
unless  the  discretion  be  abused.^* 

d.  Attachment  and  Garnishment.  Mandamus  will  not  issue  to  control  a 
judicial  discretion  in  attachment  proceedings;^^  but  acts  which  are  purely 
ministerial  may  be  compelled,^^  or  a  clear  statutory  right  may  be  enforced.^^ 


32.  Cleveland  v.  Jersey  City  Bd.  of  Fi- 
nance, etc.,  38  N.  J.  L.  259;  Norton  Xi.  Coun- 
ties Conservative  Permanent  Ben.  Bldg.  Soc, 
[1895]  1  Q.  B.  246,  59  J.  P.  149,  64  L.  J. 
Q.  B.  214,  71  L.  T.  Pep.  N.  S.  790,  14  Re- 
ports 59,  43  Wkly.  Rep.  178;  In  re  McNairn, 
3  U.  C.  Q.  B.153. 

Judgment  on  award.— The  writ  will  issue 
to  compel  a  court-  to  enter  judgment  upon  a 
statutory,  but  not  upon  a  common-law, 
award.  Ex  p.  Bell,  80  Ala.  372;  Dudley  v. 
Farris,  79  Ala.  187. 

Enforcement. —  The  writ  will  not  lie  to  en- 
force an  award  against  a  city  where  the 
statute  under  which  the  arbitration  was 
made  is  not  clear.  Cleveland  v.  Jersey  City 
Bd.  of  Finance,  etc.,  39  N.  J.  L.  629.  See 
also  People  v.  Haws,  37  Barb.  (N.  Y.)  440, 
15  Abb.  Pr.  115,  24  How.  Pr.  148. 

33.  Chapman  Ewing,  78  Ala.  403  (hold- 
ing that  mandamus  lies  to  compel  an  arbi- 
trator to  restore  or  return  an  award  with- 
drawn from  the  files,  so  that  judgment  can 
be  entered  thereon)  ;  Reg.  v.  Biram,  17  Q.  B. 
969,  16  Jur.  640,  79  E.  C.  L.  969  (holding 
that  arbitrators  will  be  "compelled  by  man- 
damus to  assess  the  costs  of  the  proceedings). 

Private  matter, —  Mandamus  will  not  issue 
to  compel  arbitrators  to  act  in  a  purely  pri- 
vate matter.  People  v.  Nash,  47  Hun  (N.  Y.) 
542. 

34.  O'Neill  v.  Reynolds,  116  Cal.  264,  48 
Pac.  57  (holding  that  mandamus  will  not 
issue  to  set  aside  an  improper  appointment 
of  assignee)  ;  State  v.  Millard,  15  Ohio  Cir. 
Ct.  460,  8  Ohio  Cir.  Dec.  672  (holding  that 
mandamus  will  not  lie  to  compel  the  probate 
court  to  open  an  order  vacating  an  assign- 
ment for  the  benefit  of  creditors  and  dis- 
charging the  assignee,  for  the  purpose  of 
allowing  an  additional  account  for  expenses, 
the  order  having  been  made  at  the  assignee's 
request,  and  not  having  been  set  aside  or  ap- 
pealed from)  ;  State  v.  Johnson,  105  Wis. 
164,  83  N.  W.  320.  See  State  v.  Johnson, 
103  Wis.  591,  79  N.  W.  1081,  51  L.  R.  A. 
33.  But  see  Ex  p.  Green,  109  Ala.  660,  20 
So.  56,  holding  that  where  a  bill  is  filed  by 
an  assignee  to  have  the  court  take  jurisdic- 
tion of  the  settlement  of  his  trust  under  the 
general  assignment,  and  to  cause  property 
in  the  hands  of  a  constable,  under  attach- 
ments issued  subsequent  to  the  assignment, 
to  be  restored  to  the  assignee,  mandamus  will 
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lie  to  compel  the  vacation  of  so  much  of  the 
order  issued  in  such  proceeding  as  requires 
the  constable,  who  was  not  a  party  thereto, 
to  surrender  the  property  in  his  possession 
to  the  assignee. 

35.  Ex  p.  Putnam,  20  Ala.  592  (holding 
that  mandamus  would  not  lie  to  vacate  an 
amendment  allowed  to  an  original  attach- 
ment) ;  People  v.  Judges  Calhoun  Cir.  Ct.,  1 
Dougl.  (Mich.)  417  (holding  that  a  sale  of 
the  attached  property  would  not  be  ordered 
to  be  set  aside) . 

A  motion  to  quash  or  dismiss  is  usually  re- 
garded as  directed  to  the  discretion  of  the 
court  and  will  not  be  controlled  by  man- 
damus {Ex  p.  McKissack,  107  Ala.  493,  18 
So.  140;  Ex  p.  Bottoms,  46  Ala.  312;  Ex  p. 
Putnam,  20  Ala.  592;  S.  K.  Martin  Lumber 
Co.  V.  Menominee  Cir.  Judge,  116  Mich.  354, 
74  N.  W.  049;  Nederlander  v.  Wayne  Cir. 
Judge,  55  Mich.  411,  21  N.  W.  912;  Carr  v. 
Coopwood,  24  Miss.  256.  See  also  Wright 
County  V.  Frazer,  109  Mich.  139,  66  N.  W. 
954;  Lansing  Lumber  Co.  v.  Ingham  Cir. 
Judge,  108  Mich.  305,  66  N,  W.  41;  Flint, 
etc.,  R.  Co.  V.  Donovan,  108  Mich.  80,  65 
N.  W.  583.  But  compare  Gee  v.  Alabama  L. 
Ins.,  etc.,  Co.,  13  Ala.  579,  And  see  contra, 
Boraim  v.  Da  Costa,  4  Ala.  393),  although 
it  has  been  held  that  an  interlocutory  order 
quashing  an  attachment  may  be  vacated 
(People  V.  Judge  Seventh  Cir.  Ct.,  41  Mich. 
326,  2  N.  W.  26). 

36.  See,  generally,  supra,  IV,  A,  3. 
Compliance   with   conditions   precedent. — 

Mandamus  will  not  issue  to  compel  a  clerk 
to  issue  an  attachment  until  statutory  con- 
ditions, such  as  a  prior  order  of  a  justice  of 
the  peace,  and  prepayment  of  fees,  have  been 
complied  with.  Kozminsky  v.  Williams,  126 
Cal.  26,  58  Pac.  310. 

37.  Ex  p.  Nicrosi,  103  Ala.  104,  15  So.  507. 
Restoration  of  property. —  \^niere  property 

has  been  taken  by  a  claimant  under  a  rede- 
livery bciid,  in  an  action  of  replevin,  the 
sheriff  will,  in  case  he  seizes  the  property 
under  a  second  attachment  against  the  same 
defendant  before  the  right  to  possession  is 
determined,  be  compelled  to  return  possession 
to  the  claimant.  Coos  Bay  R.,  etc.,  Co.  v. 
Wieder,  26  Oreg.  453,  38  Pac.  338.  But 
mandamus  cannot  be  made  to  answer  the 
office  of  the  plea  to  a  pending  suit,  nor  of 
an  action  at  law  to  recover  specific  property. 
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Mandamus  will  not  lie,  however,  in  case  there  is  another  adequate  remedj.^^  It 
has  been  held  that  the  duty  of  a  levying  officer  to  set  off  exemptions  is  minis- 
terial and  that  it  may  be  enforced  by  mandamas,^^  although,  on  the  other  hand, 
it  has  been  held  that  the  allowance  of  exemptions  is  an  act  requiring  the  exercise 
of  judicial  discretion  \  and  in  any  event  mandamus  will  not  issue  where  it  would 
be  nu oratory ."'^  Where  upon  an  invalid  claim  of  exemption  tlie  proceeds  of 
attached  goods  have  been  aw^arded  to  the  attachment  defendant,  it  has  been  held 
that  the  order  may  be  vacated  by  mandamus.'*^  Under  the  same  rules  as  apply  to 
attachment  discretionary  orders  in  garnishment  will  not  be  reviewed,'^^  nor  will 
the  writ  issue  when  there  is  another  remedy.^^ 

e.  Contempt  of  Court.  As  a  general  rule  the  question  of  whether  a  contempt 
of  court  shall  be  punished,  and  how  it  shall  be  punished,  is  one  resting  within  the 
discretion  of  the  court,  which  will  not  be  controlled  by  mandamus,^^  although  in 
some  cases  it  has  been  intimated  that  in  case  of  a  clear  right,  and  in  the  absence 
of  any  other  remedy,  mandamus  w411  lie.'*''  Mandamus  will,  however,  lie  to  com- 
pel the  court  to  take  jurisdiction  and  proceed  in  contempt  proceedings,^'^  unless 
no  interest  will  be  subserved  by  its  so  doing.'*^    In  case  there  is  another  adequate 


nor  for  the  abuse  of  process,  and  the  writ 
will  not  lie  to  compel  the  return  of  goods 
seized  under  attachment,  on  the  ground  that 
the  statute  authorizing  the  attachment  is  un- 
constitutional, or  if  for  other  reasons  the 
goods  are  lawfully  withheld.  Murphy  v. 
State,  59  Ala.  039. 

38.  Ex  p,  McKissack,  107  Ala.  493,  18  So. 
140;  Murphy  r.  State,  59  Ala.  639;  Ex  p. 
Bottoms,  46  Ala.  312;  People  r.  Judges 
Branch  Cir.  Ct.,  1  Dougl.  (Mich.)  319. 

Existence  of  other  remedy  as  bar  to  man- 
damus in  general  see  supra,  II,  D. 

39.  State  v.  Wilson,  31  Nebr.  462,  48  N.  W. 
147;  Hamilton  v.  Fleming,  26  Nebr.  240,  41 
N.  W.  1002  {overruling  State  v.  Krumpos, 
13  Nebr.  321,  14  N.  W.  409;  State  r.  San- 
ford,  12  Nebr,  425,  11  N.  W.  868];  State  v. 
Cunningham,  6  Nebr.  90. 

40.  Blair  v.  McCann,  64  S.  W.  984,  23  Ky. 
L.  Rep.  1226;  Oliver  v.  Wilson,  8  N.  D.  590, 
80  N.  W.  757,  73  Am.  St.  Fxep.  784. 

41.  State  V.  Bowden,  18  Fla.  17,  holding 
that  mandamus  would  not  lie  to  compel 
sheriff  to  set  off  attached  property  as  exempt 
after  he  had  sold  it. 

42.  Ex  p.  Barnes,  84  Ala.  540,  4  So.  769. 

43.  State  v.  Rightor,  49  La.  Ann.  696,  22 
So.  245  (  holding  that  an  order  requiring  the 
garnishee  to  appear  and  answer  in  open 
court  would  not  be  compelled)  ;  Burt  v. 
Wayne  Cir.  Judge,  82  Mich.  251,  26  N.  W. 
380  (holding  that  where  a  defendant  w^as 
garnished  in  a  suit  against  plaintiff,  an 
order  requiring  plaintiff  to  give  a  bond  for 
the  protection  of  defendant  as  garnishee  will 
not  be  set  aside  by  mandamus).  And  see 
Jackson  v.  Harrison  County  Justices,  1  Va. 
Cas.  314,  holding  that  the  superior  court 
will  not  grant  a  mandamus  to  compel  a 
county  court  to  issue  a  pluries  attachment 
against  the  body  of  a  garnishee,  who  has 
been  taken  on  the  alias,  and  discharged  by  a 
judge  of  the  general  court  under  a  habeas 
(iprpus. 

44.  Ex  p.  Hurn,  92  Ala.  102,  9  So.  515,  25 
Am.  St.  Rep.  23,  13  L.  R.  A.  120;  Ex  p. 
South,  etc.,  R.  Co,,  44  Ala.  654;  Recor  v. 


St.  Clair  Cir.  Judge,  139  Mich.  156,  102 
N.  W.  643;  People  v.  Cass  Cir.  Judge,  39 
Mich.  407;  U.  S.  v.  Swan,  65  Fed.  647,  13 
C.  C,  A.  77. 

45.  Alabama. — Ex  p.  Branch,  105  Ala.  231, 
10  So.  926. 

California. —  Spencer  v.  Lawler,  79  Cal. 
2i5,  21  Pac.  742;  Heilbron  v.  Tulare  County 
Super.  Ct.,  72  Cal.  96,  13  Pac.  160. 

Louisiana. —  Xavier  Realty  v.  Louisiana 
R.,  etc.,  Co.,  114  La.  967,  38  So.  695;  Ex  p. 
Powers,  4  La.  Ann.  105. 

Missouri. —  State  v.  Horner,  16  Mo.  App. 
191. 

South  Dakota. — Farnham  v.  Colman,  (1905) 
103  N.  W.  161. 

United  States. — •Minnesota  Moline  Plow 
Co.  Dowagiac  Mfg.  Co.,  126  Fed.  746,  61 
C.  C.  A.  352. 

In  Montana  a  writ  of  supervisory  control 
may  issue  to  determine  the  question  of 
whether  there  is  evidence  to  support  a  judg- 
ment for  contempt.  State  v.  Second  Judicial 
Dist.  Ct.,  27  Mont.  128,  69  Pac.  988. 

46.  Alabama. —  Hogan  v.  Alston,  9  Ala. 
627. 

District  of  Columbia. —  Lamon  v.  McKee, 
7  Mackey  446, 

Massachusetts. — Kimball  v.  Morris,  2  Mete. 
573,  holding  that,  in  an  application  for 
mandamus  to  compel  the  probate  judge  to 
arrest  a  debtor  for  disobedience  of  an  order 
of  court,  the  facts  upon  Vv'hieh  the  writ  is 
sought  must  be  shown  to  be  true. 

Michigan. —  Montgomery  v.  Palmer,  100 
Mich.  436,  59  N.  W.  148 ;' Schwartz  v.  Barry, 
90  Mich.  267,  51  N.  W.  279. 

l^ew  York. —  Ex  p.  Chamberlain,  4  Cow. 
49. 

47.  Crocker  v.  Conrey,  140  Cal.  213,  73 
Pac.  1006;  Temple  v.  Los  Angeles  County 
Super.  Ct.,  70  Cal.  211,  11  Pac.  699;  Ortman 
V.  Dixon,  9  Cal.  23;  Merced  Min.  Co.  v.  Fre- 
mont, 7  Cal.  130;  State  v.  Judge  First  Ju- 
dicial Dist.,  50  La.  Ann.  552,  23  So.  478; 
State  V.  Loud,  24  Mont.  428,  62  Pac.  497. 

48.  Old  Dominion  Tel.  Co.  v.  Powers,  140 
Ala.  220,  37  So.  195. 
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remedy  bj  appeal,  certiorari,  or  otherwise,  mandamus  will  not  issue  with 
reference  to  contempt  proceedins^s.'*^ 

f.  Distress  For  Rates.  In  England  mandamus  lies  to  compel  the  issue  of 
distress  warrants  to  collect  poor  rates.^ 

g.  Divorce.  The  general  rules  governing  mandamus  apply  in  actions  for 
divorce,^^  including  orders  with  reference  to  alimony.^^ 

h.  Ejectment.  Mandamus,  it  has  been  held,  will  lie  to  correct  an  erroneous 
ruling  that  an  action  of  ejectment  is  not  triable  as  a  summary  action. 

i.  Eminent  Domain.  Where  in  condemnation  proceedings  the  court  has  a  dis- 
cretion as  to  whether  it  will  proceed  or  not,  mandamus  will  not  be  awarded  to 
compel  it  to  act.^*  The  court  will  not  upon  mandamus  review  the  merits  of  an 
interlocutory  decree  before  a  final  decree  has  been  entered.^^  As  in  other  cases 
mandamus  will  not  issue  where  there  is  an  adequate  remedy  by  appeal,^®  or  where 
it  will  avail  nothing.^^  In  case  the  duty  is  ministerial,  mandamus  will  lie  to  com- 
pel the  appointment  of  commissioners  or  appraisers,^^  but  the  rule  is  otherwise 


49.  Ex  p.  Branch,  105  Ala.  231,  16  So. 
926;  Ex  p.  Stickney,  40  Ala.  160;  Love  v. 
St.  Clair  Cir.  Judge,  97  Mich.  625,  57  N.  W. 
190;  Kruegel  v.  Nash,  31  Tex.  Civ.  App.  15, 
70  S.  W.  983;  State  v.  Jefferson  County 
Super.  Ct.,  20  Wash.  502,  55  Pac.  933. 

Interlocutory  questions  of  pleading  and 
practice  will  not  be  reviewed.  Poupard  v. 
Frazer,  129  Mich.  662,  89  N.  W.  577.  See, 
generally,  supra,  IV,  B,  2,  a. 

50.  Reg.  t\  Barclay,  8  Q.  B.  D.  306,  46  J.  P. 
167,  51  L.  J.  M.  G.  27,  46  L.  T.  Rep.  N.  S. 
102,  30  Wkly.  Rep.  472;  Reg.  v.  Collins,  17 
Q.  B.  816,  16  Jur.  422,  21  L.  J.  M.  C.  73, 
79  E.  C.  L.  816;  Reg.  v.  Marriot,  12  A.  &  E. 
779,  4  P.  &  D.  440,  40  E.  C.  L.  386;  Rex 
'O.  Dyer,  2  A.  &  E.  606,  29  E.  C.  L.  283; 
Reg.  V.  Ellis,  2  Dowl.  P.  C.  N.  S.  361,  7 
Jur.  108,  12  L.  J.  M.  C.  20  (holding  that 
mandamus  may  be  directed  to  a  justice  who 
is  interested  in  the  property  taxed,  if  he  has 
acted  as  a  justice  in  refusing  the  warrant)  ; 
Reg.  V.  Marsham,  48  J.  P.  308,  50  L.  T. 
Rep.  N.  S.  142,  32  Wkly.  Rep.  157;  Reg.  v. 
Middlesex,  7  Jur.  259,  12  L.  J.  M.  C.  36. 

One  writ  may  direct  two  distress  warrants 
against  the  same  person.  Reg.  v.  Handsley, 
7  Q.  B.  D.  398. 

Appeal. —  Mandamus  lies  to  a  special  court 
created  to  hear  rating  cases  to  compel  it  to 
dispose  of  an  appeal.  Reg.  v.  Walsall  Tp., 
3  Q.  B.  D.  457,  38  L.  T.  Rep.  N.  S.  665, 
26  Wkly.  Rep.  705. 

51.  Ex  p.  King,  27  Ala.  387  (holding  that 
mandamus  would  issue  to  compel  the  chan- 
cellor to  make  an  order  awarding  support 
and  counsel  fees  to  the  wife,  pending  suit)  ; 
Claudius  V.  Melvin,  146  Cal.  257,  79  Pac.  897 
(holding  that  entry  of  final  decree  would 
be  compelled)  ;  Avres  v.  Gartner,  90  Mich. 
380,  51  N.  W.  461  (holding  that  where  a 
complaint  is  not  properly  verified  mandamus 
may  issue  to  stay  proceedings)  ;  State  v. 
Spokane  County  Super.  Ct.,  (Wash.  1906)  87 
Pac.  1120  (holding  that  a  writ  to  proceed  on 
service  by  publication  was  proper,  but  would 
not  be  issued  where  no  request  or  refusal  was 
made  to  enter  judgment). 

If  there  is  another  remedy  the  writ  will  be 
refused.-^  Ex  p.  King,  27  Ala.  387 ;  Ambos  v. 
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Ingham  Cir.  Judge,  123  Mich.  618,  82  N.  W. 
267,  holding  a  remedy  by  appeal  from  a 
decree  dismissing  the  bill  sufficient. 

52.  Ex  p.  King,  27  Ala.  387  (holding  that 
award  of  temporary  alimony  would  be  com- 
pelled) ;  Compton  V.  Airial,  9  La.  Ann.  496 
(holding  that  the  clerk  of  court  in  issuing 
a  fieri  facias  for  arrears  of  alimony  acts 
as  a  ministerial  officer,  and  would  not  be 
compelled  by  mandamus  to  issue  it). 

53.  State  v.  Judge  of  Seventh  Judicial  Ct., 
38  La.  Ann.  499. 

54.  Wright  i).  Baker,  94  Ky.  343,  22  S.  W. 
335,  15  Ky.  L.  Rep.  109  (holding  that  a 
determination  that  land  is  not  subject  to 
condemnation  is  discretionary)  ;  Shine  v. 
Kentucky  Cent.  R.  Co.,  85  Ky.  177,  3  S.  W. 
18,  8  Ky.  L.  Rep.  748  (holding  that  the 
court  will  not  be  compelled  to  proceed  with 
a  railroad  condemnation  where  another  court 
has  appointed  a  receiver  for  the  road)  ; 
State  V.  Curler,  26  Nev.  347,  67  Pac.  1075 
(holding  that  the  determination  of  a  judge 
as  to  the  necessity  of  appointment  of  ap- 
praisers of  property  acquired  by  a  county 
was  a  judicial  act,  and  where  he  had  refused 
to  make  such  appointment  mandamus  would 
not  issue  to  compel  him  to  do  so). 

In  Mississippi  a  justice  of  the  peace  acta 
ministerially  only  in  presiding  in  an  emi- 
nent domain  proceeding,  and  his  actions 
thereon  may  be  controlled  by  mandamus. 
Sullivan  v.  Yazoo,  etc.,  R.  Co.,  85  Miss.  649, 
38  So.  33. 

55.  Chesebro  v.  Kent  Cir.  Judge,  70  Mich. 
650,  38  N.  W,  658.    See,  generally,  supra, 

IV,  B,  2,  a. 

56.  State  v.  Neville,  110  Mo.  345,  19  S.  W. 
491  (where  appointment  of  commissioners 
had  been  refused)  ;  State  v.  Field,  107  Mo. 
445,  17  S.  W.  806. 

57.  People  v.  Ruby,  59  111.  App.  653,  hold- 
ing that  where  supervisors,  in  proceedings  to 
lay  out  a  highway,  have  lost  jurisdiction,  or 
their  action  would  be  quashed  on  certiorari, 
mandamus  will  not  lie  to  compel  a  justice 
to  proceed  to  have  damages  assessed, 

58.  California. —  Lake  Merced  Water  Co. 

V.  Cowles,  31  Cal.  214;  In  re  Spring  Valley 
Waterworks,  17  Cal.  132. 
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where  the  act  is  judiciah^^  And  likewise  mandamus  will  issue  to  compel  a  report 
from  the  appraisers,^  although  an  appraiser  w411  not  be  compelled  to  sign  a  par- 
ticular report,^^  to  compel  the  trial  court  to  hear  evidence  on  exceptions  to  the 
report,^^  or  to  compel  the  allowance  of  an  appeal.^^  But  pending  an  appeal  a 
deposit  or  payment  of  the  sum  awarded  will  not  be  compelled,^^  nor  will  a  writ 
of  assistance  issue.^^  A  conditional  payment  of  the  award  into  court  is  no  defense 
to  mandamus  to  compel  its  payment.^^ 

j.  Forcible  Entry  and  Unlawful  Detainer.  The  execution  of  a  judgment  of 
restitution  may  be  compelled  by  mandamus.^^  Mandamus  will  not  issue,  how- 
ever, to  compel  a  judgment  for  treble  damages  where  there  is  an  adequate 
remedy  by  appeal,^^  nor  to  compel  a  justice  to  entertain  an  application  for  sum- 
mary proceedings  when  his  duties  do  not  permit  it ;  nor  will  a  writ  issue  to  aid 
an  injustice.'^ 

k.  Habeas  Corpus.  The  issuance  of  a  writ  of  habeas  corpus  being  discre- 
tionary will  not  be  controlled  by  mandamus,"*^  nor  for  the  same  reason  will  man- 
damus lie  to  vacate  an  order  of  discharge  on  habeas  corpus  ;  but  after  the  issuance 
of  a  writ  of  habeas  corpus  the  court  will  be  compelled  to  proceedJ^    The  writ 


Delaware. —  In  re  Front,  etc.,  St.  R.  Co., 
1  Pennew.  370,  41  Atl.  200. 

Illinois. —  Chicago,  etc.,  R.  Co.  r.  Wilson, 
17  111.  123;  Illinois  Cent.  R.  Co.  v.  Rucker, 
14  111.  353. 

Wisconsin. — Western  Union  R.  Co.  v.  Dick- 
son, 30  Wis.  3S9. 

England. —  Wycombe  R.  Co.  r.  Donnington 
Hospital,  L.  R.  1  Ch.  268,  12  Jur.  N.  S.  347, 
14  L.  T.  Rep.  N.  S.  170,  14  Wkly.  Rep.  359; 
Fotherby  v.  Metropolitan  R.  Co.,  L.  R.  2 
C.  P.  188,  12  Jur.  N.  S.  1005,  36  L.  J.  C.  P. 
88,  15  L.  T.  Rep.  X.  S.  243,  15  Wklv.  Rep. 
112;  Rex  v.  Hungerford  Market  Co.,  4  B.  & 
Ad.  327,  1  N.  &  M.  112,  24  E,  C.  L.  148. 

59.  Wright  v.  Baker,  94  Ky.  343,  22 
S.  W.  335,  19  Ky.  L.  Rep.  109;  Bell  v.  Pike 
County  Ct.,  61  Mo.  App.  173. 

Clear  right  must  be  shown. —  Mandamus 
will  not  issue  to  compel  the  court  to  appoint 
commissioners,  where  it  does  not  appear 
from  the  record  that  the  land  is  subject  to 
condemnation.  Detroit,  etc.,  R.  Co.  v.  Judge 
Wayne  County  Cir.,  95  Mich.  318,  54  N.  W. 
940.  A  clear  legal  right  to  a  jury  trial  may 
be  enforced.  Carpenter  v.  Bristol  County 
Com'rs,  21  Pick.  (Mass.)  258. 

60.  Iti  re  Williamsburgh  Trustees,  1  Barb. 
(N.  Y.)  34. 

61.  People  V.  Morrison,  54  N.  Y.  App.  Div. 
262,  66  N.  Y.  Suppl.  519  [affirmed  in  165 
N.  Y.  644,  59  X.  E.  1128]. 

62.  State  v.  Dearing,  173  Mo.  492,  73  S.  W. 
485. 

63.  State  r.  Sommerville,  104  La.  74,  28 
So.  977. 

64.  State  v.  Waite,  70  Ohio  St.  149,  71 
N.  E.  286. 

65.  State  v.  Burnell,  104  Wis.  246,  80 
N.  W.  460. 

66.  State  v.  Fairley,  (Wash.  1906)  87 
Pac.  1052. 

67.  Fremont  v.  Crippen,  10  Cal.  211,  70 
Am.  Dec.  711  (holding  that  neither  for  neg- 
lect of  duty  nor  a  criminal  prosecution  is 
mandamus  an  adequate  remedy)  ;  Kirk  v. 
Cole,  3  MacArthur  (D.  C.)  71  (holding  that 
a  justice  may  be  compelled  to  issue  a  writ 


of  restitution  where  the  undertaking  on  ap- 
peal is  not  filed  in  time)  ;  State  i'.  Fields, 
62  Nebr.  520,  87  N.  W.  318  (holding  that 
mandamus  will  lie,  although  there  is  pending 
an  attempted  appeal  which  is  void)  ;  State 
V.  Black,  34  S.  C.  194,  13  S.  E.  361  (holding 
that  a  sheriff  will  be  compelled  to  execute 
a  \\arrant  of  dispossession,  although  cer- 
tiorari proceedings  are  pending  before  the 
judge  of  another  circuit,  when  such  certiorari 
proceedings  are  void  for  lack  of  jurisdic- 
tion ) . 

Where  statutory  proceedings  to  retain  pos- 
session have  been  taken  by  a  tenant,  man- 
damus will  not  lie  to  compel  the  execution 
of  a  writ  of  disi30ssession.  Kaiser  v.  Berrie, 
85  Ga.  856,  11  S.  E.  602. 

Where  error  will  lie  to  an  order  overruling 
a  motion  for  a  judgment  of  restitution,  man- 
damus will  not  be  granted.  Ex  p.  William- 
son, 8  Ark.  424. 

68.  Early  i\  Mannix,  15  Cal.  149. 

69.  People  v.  McAdam,  28  Hun  (N.  Y.) 
284,  64  How.  Pr.  238. 

70.  Stuart  v.  Corlette,  129  Mich.  611,  89 
N.  W.  342,  holding  that  mandamus  would 
not  lie  to  compel  a  court  commissioner  to 
make  return  to  an  appeal  from  a  judgment 
of  not  guilty  in  a  forcible  entry  and  de- 
tainer case,  which  he  was  withholding  for 
payment  of  defendant's  costs  taxed  two  days 
after  the  appeal  was  taken.  See,  generally, 
supra,  II,  A,  3,  d. 

71.  Ex  p.  Jones,  94  Ala.  33,  10  So.  429; 
Ex  p.  Chaney,  8  Aia.  424 ;  Giboney  v.  Rogers, 
32  Ark.  462;  People  v.  Russell,  46  Barb. 
(N.  Y.)  27. 

72.  Atty.-Gen.  v.  Jackson  County  Cir. 
Judge,  90  Mich.  272,  51  N.  W.  280.  But 
compare  Fruitport  Tp.  v.  Muskegon  County 
Cir.  Judge,  90  Mich.  20,  51  N.  W.  109. 

73.  Ex  p.  Charleston,  107  Ala.  688,  18  So. 
224;  Ex  p.  Dunklin,  72  Ala.  241;  Ex  p. 
Shandies,  66  Ala.  134:  Ex  p.  Champion,  52 
Ala.  311;  Ex  p.  Mahone,  30  Ala.  49,  68  Am. 
Dec.  Ill;  Wade  v.  Judge,  5  Ala.  130;  Ex  p. 
Good,  19  Ark.  410;  Ex  p.  Allis,  12  Ark.  101; 
Wright  V.  Johnson,  5  Ark.  687. 
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may  be  enforced  by  the  court  issuing  it  and  mandamus  will  not  lie  from  a  higher 
coiirt.''^ 

1.  Injunction.  The  granting  or  refusing,  modifying  or  vacating,  of  an  injunc- 
tion is  usually  regarded  as  being  of  such  a  discretionary  nature  that  mandamus 
will  not  lie  to  control  or  interfere  with  the  action  of  the  court,''^  unless  tlie  dis- 
cretion has  been  abused,'^^  although  in  some  jurisdictions  the  writ  of  mandamus 
has  been  used  with  quite  a  degree  of  freedom  in  order  to  prevent  apparent 
injustice  or  irreparable  injury  from  orders  granting  or  dissolving  injunctions."^^ 


74.  People  v.  Edwards,  66  111.  59. 

75.  Alabama. —  Ex  p.  Montgomery,  24  Ala. 
98. 

Arkansas. —  Ex  p.  Batesville,  etc.,  E.  Co., 

39  Ark.  82;  McMillen  v.  Smith,  26  Ark.  613; 
Eoc  p.  Martin,  13  Ark.  198,  58  Am.  Dec.  321. 
But  compare  Ex  p.  Pile,  9  Ark.  336;  Ex  p. 
Conway,  4  Ark.  302  [criticized  in  State  v. 
Wilson,  49  Mo.  146 J. 

California. —  People  v.  Sexton,  37  Cal.  532. 

Colorado. — 'People  v.  Butler,  24  Colo.  401, 
51  Pac.  510,  holding  that  the  ruling  of  a 
court  in  denying  a  temporary  injunction  will 
not  be  reviewed  where  it  is  based  on  a  con- 
clusion of  law  which  is  jurisdictional,  which 
arises  in  the  case,  goes  to  the  merits  of  the 
application,  and  is  correctly  decided. 

Louisiana. —  Hanson  v.  St.  Mary  Parish 
Police  Jury,  116  La.  1080,  41  So.  321;  Lewis 
V.  D'Albor,  116  La.  679,  41  So.  31;  State  v. 
Sommerville,  104  La.  639,  29  So.  280;  Guion 
V.  St.  Paul,  104  La.  110,  28  So.  836;  State 
V.  Guion,  50  La.  Ann.  492,  23  So.  614; 
Citizens'  Bank  v.  Webre,  44  La.  Ann.  1081, 
11  So.  706;  State  v.  Judge  Civ.  Dist.  Ct., 
41  La.  Ann.  951,  6  So.  721;  State  v.  Rightor, 

40  La.  Ann.  852,  5  So.  416;  State  v.  Judge, 
39  La.  Ann.  99,  1  So.  300,  303;  State  v. 
Judge  Civ.  Dist.  Ct.,  37  La.  Ann.  842;  State 
V.  Lazarus,  36  La.  Ann.  578;  State  v.  Judge 
Sixth  Dist.  Ct.,  32  La.  Ann.  549;  State  v. 
St.  Bernard  Parish  Judge,  31  La.  Ann.  794; 
State  V.  Judge  Orleans  Parish  Sixth  Dist. 
Ct.,  28  La.  Ann.  905,  26  Am.  Rep.  115; 
State  V.  Judge  Eighth  Dist.  Ct.,  23  La.  Ann. 
766;  State  v.  Judge  Sixth  Judicial  Dist.,  9 
La.  Ann.  350. 

Michigan. — River  Rouge  v.  Hosmer,  (1907  ) 
110  N.  W.  622;  Chatfield  v.  Lenawee  Cir. 
Judge,  140  Mich.  636,  104  N.  W.  45;  Emery 
V.  Ionia  Cir.  Judge,  138  Mich.  542,  101  N.  W. 
801 ;  Fletcher  v.  Alpena  Cir.  Judge,  136  Mich. 
511,  99  N.  W.  748;  Stcnglein  v.  Saginaw  Cir. 
Judge,  128  Mich.  440,  87  N.  W.  449;  Kelsey 
V.  Wayne  Cir.  Judge,  120  Mich.  457,  7b 
N.  W.  694;  Doud  v.  Mackinac  Cir.  Judge,  118 
Mich.  86,  76  N.  W.  155;  Chiera  v.  Wayne 
Cir.  Judge,  97  Mich.  638,  57  K  W.  193. 

Missouri. —  State  v.  Engelmann,  86  Mo. 
551;  State  v.  Byers,  67  Mo.  706;.  State  v. 
Wilson,  49  Mo.  146. 

Montana. —  State  v.  Second  Judicial  Dist. 
Ct.,  25  Mont.  202,  64  Pac.  352;  State  v. 
Second  Judicial  Dist.  Ct.,  23  Mont.  564,  59 
Pac.  917. 

NehrasJca. —  State  v.  Jessen,  66  Nebr.  515, 
92  N.  W.  584. 

Pennsylvania. — Whiteman  v.  Fayette  Fuel- 
Gas  Co.,  139  Pa.  St.  492,  20  Atl.  1062. 
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Texas. —  Aycock  v.  Clark,  94  Tex.  375,  60 
S.  W.  0C5;  State  v.  Morris,  86  Tex.  226,  24 
S.  W.  393. 

United  States. —  Ex  p.  Schwab,  98  U.  S. 
240,  25  L.  ed.  105. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  81. 

76.  Ex  p.  Campbell,  130  Ala.  196,  30  So. 
521;  Ex  p.  Pile,  9  Ark.  336  (holding  that  a 
mandamus  may  be  awarded  to  compel  the 
circuit  court  to  grant  an  injunction,  where 
that  court  has  refused  to  grant  the  same 
upon  a  sufficient  bill,  verified  by  affidavit)  ; 
Dodge  V.  Van  Buren  Cir.  Judge,  118  Mich. 
189,  76  N.  W.  315  (holding  that  mandamus 
will  lie  to  compel  a  judge  to  grant  an  in- 
junction where  he,  in  refusing  it,  did  not 
exercise  his  discretion,  but  said  that,  if  the 
opinions  of  the  supreme  court,  which  he 
considered  erroneous,  were  to  be  followed, 
the  injunction  should  be  granted)  ;  Detroit 
V.  Cir.  Judge  Wayne  County,  79  Mich.  384, 
44  N.  W.  622  (holding  that  when  the  grant- 
ing of  an  injunction  is  an  abuse  of  judicial 
discretion  that  cannot  be  justified  on  legal 
principles,  and  the  case  is  urgent,  a  man- 
damus will  be  awarded  to  dissolve  the  in- 
junction, although  the  order  which  granted 
it  is  reviewable  on  appeal)  ;  State  v.  Graves, 
66  Nebr.  17,  92  N.  W.  144  (holding  that  a 
judge  of  the  district  court  may  by  man- 
damus be  compelled  to  vacate  an  injunction 
granted  by  him  without  jurisdiction  or  au- 
thority ) . 

Where  the  case  may  be  heard  upon  merits. — 

An  abuse  of  discretion  in  granting  and  main- 
taining a  preliminary  injunction  will  not  be 
reviewed  on  mandamus  where,  without  injury 
to  the  rights  of  defendant,  the  case  can  be 
heard  upon  its  merits.  Central  Bitulithic 
Paving  Co.  v.  Manistee  Cir.  Judge,  132  Mich. 
126,  92  N.  W.  938. 

77.  See  State  v.  Judge  Div.  B  Civ.  Dist. 
Ct.,  52  La.  Ann.  1275,  27  So.  697,  51  L.  R.  A. 
71  (holding  that  mandamus  will  lie  to  com- 
pel the  court  to  dissolve  an  injunction  upon 
bond,  where  it  is  apparent  that  no  injury 
will  result  to  plaintiff  in  injunction  and  that 
irreparable,  injury  may  result  to  defendant, 
and  also  that  a  remedy  by  appeal  will  be 
unavailing  and  the  relator  is  otherwise  with- 
out remedy)  ;  State  v.  Monroe,  50  La.  Ann. 
266,  23  So.  839  (holding  that  where,  by  an 
order  of  court,  an  injunction  has  been  per- 
mitted to  be  bonded  by  defendant,  and  plain- 
tiff has  been  refused  a  suspensive  appeal 
from  such  order,  plaintiff  may  test  the  cor- 
rectness of  the  court's  ruling  on  the  char- 
acter and  results  of  the  act  enjoined  by 
application  to  the  supreme  court  for  a  man- 


MANDAMUS 


[26  Cye.]  225 


Mandamus  will  not  issue  to  interfere  with  an  injunction  when  it  would  be  useless 
or  unnecessary,'^  nor  in  any  event  while  there  is  another  adequate  remedy,'^  nor 


damus  to  compel  the  judge  to  grant  the  ap- 
peal asked  for)  ;  State  f.  Judge  Civ.  Dist. 
Ct.,  37  La.  Ann,  400  ( holding  that  mandamus 
Avill  not  lie  to  compel  the  granting  of  an  in- 
junction where  it  might  conflict  with  an  in- 
junction already  granted  by  another  court  in 
the  same  matter  and  between  the  same  par- 
ties); Mactavish  i".  Kent  Cir.  Judge,  122 
Mich.  242,  80  N.  W.  1086  (holding  that  in- 
stances are  rare  where  appellate  courts  will 
compel  lower  courts  to  issue  injunctions,  and 
they  will  seldom  compel  a  dissolution  unless 
injunction  has  been  issued  or  dissolution  re- 
fused in  contravention  of  law)  ;  Barnum 
Wire,  etc.,  Works  v.  Speed,  59  Mich.  272,  26 
N.  W.  802,  805  (holding  that  a  court  cannot 
interfere  by  injunction  to  restrain  proceed- 
ings commenced  and  pending  in  another  court 
of  coordinate  jurisdiction;  and,  where  a  court 
does  assume  so  to  act,  a  writ  of  mandamus 
will  be  granted  by  the  supreme  court  to  com- 
pel such  court  to  vacate  and  set  aside  its 
orders  and  decrees  in  the  matter)  ;  Van  Nor- 
man t'.  Jackson  Cir.  Judge,  45  Mich.  204,  7 
N.  W.  796  (holding  that  mandamus  would 
lie  to  dissolve  an  injunction  where  the  bill 
upon  which  it  was  founded  was  devoid  of 
substance  and  insufficient). 

Where  the  question  in  dispute  is  one  of  law 
merely,  it  has  been  held  that  mandamus  will 
lie.  Central  Bitulithic  Paving  Co.  v.  Manis- 
tee Cir.  Judge,  132  Mich.  126,  92  N.  W.  938; 
Bogert  f.  Jackson  Cir.  Judge,  118  Mich.  457, 
76  N.  W.  983;  Ionia,  etc.,  Farmers'  Mut.  F. 
Ins.  Co.  f.  Ionia  Cir.  Judge,  100  Mich.  606, 
59  N.  W.  250,  32  L.  R.  A.  481  (refusal  to 
dissolve  a  preliminary  injunction). 

In  case  of  a  clear  right  it  has  been  held 
that  mandamus  may  issue  to  compel  the 
trial  judge  to  grant  an  injunction.  State  v. 
King,  49  La.  Ann.  881,  21  So.  585  (holding 
that  mandamus  would  be  granted  to  compel 
an  injunction  against  the  enforcement  of 
foreclosure  proceedings  based  upon  an  un- 
constitutional statute)  ;  State  v.  Judge  Elev- 
enth Dist.  Ct.,  40  La.  Ann.  206,  3  So.  561; 
State  f.  Young,  38  La.  Ann.  923  (holding 
that  mandamus  will  lie  to  compel  the  grant- 
ing of  an  injunction  against  the  collection 
of  a  tax  until  the  constitutionality  of  the 
statute  upon  which  the  tax  is  based  may  be 
determined)  ;  State  v.  Lazarus,  36  La.  Ann. 
578. 

Where  no  right  of  appeal  is  given  from 
orders  granting  or  dissolving  injunctions, 
mandamus  lies  to  control  the  action  of  the 
court.  Ex  p.  Fechheimer,  103  Ala.  154,  15 
So.  647  (holding  that  mandamus  lies  to  va- 
cate an  order  improperly  dissolving  an  in- 
junction) ;  Ex  p.  Sayre,  95  Ala.  288,  11  So. 
378. 

78.  People  v.  Butler,  24  Colo.  401,  51  Pac. 
510  (holding  that  a  writ  will  not  lie  to  com- 
pel the  trial  court  to  proceed  with  the  hear- 
ing on  a  motion  for  a  temporary  injunction, 
where  certain  facts,  already  manifest  to  him, 
which  the  complainant  refuses  to  rebut  bv 
[15] 


evidence,  are  sufficient  to  have  warranted  a 
denial  of  the  motion  if  a  full  hearing  was 
had)  ;  State  r.  St.  Paul,  104  La.  280,  29  So. 
112  (holding  that  mandamus  will  not  lie  to 
compel  a  court  of  the  first  instance  to  grant 
a  special  order  of  injunction  without  bond 
after  the  sale  sought  to  be  enjoined  has  been 
made  and  the  deed  recorded,  as  mandamus 
cannot  issue  to  compel  an  officer  to  do  an 
act  after  the  matter  has  become  an  accom- 
plished fact)  ;  State  v.  Land,  52  La.  Ann. 
309,  27  So,  434;  Mills  v.  Wayne  Cir.  Judge, 
77  Mich.  210,  47  N.  W.  128  (holding  that 
mandamus  will  not  issue  to  a  judge  to  com- 
pel the  dissolution  of  a  preliminary  injunc- 
tion which,  whether  right  or  wrong,  has 
spent  its  principal  force;  but  defendant  in 
the  injunction  proceeding  will  be  left  to  his 
appeal  from  the  action  of  the  judge  on  the 
final  hearing,  when  the  entire  merits  will 
come  before  the  supreme  court). 

79.  State  v.  Allen,  51  La.  Ann.  1889,  26 
So.  610  (holding  that  mandamus  will  not 
lie  to  compel  the  granting  of  an  injunction 
to  restrain  the  release  of  a  seizure  under 
sequestration  proceedings,  on  the  ground  that 
the  appeal-bond  for  costs  was  sufficient  as  a 
suspensive  appeal,  since  the  remedy  was  a 
direct  proceeding  to  have  the  order  of  ap- 
peal modified)  ;  Mactavish  v.  Kent  Cir. 
Judge,  122  Mich.  242,  80  N.  W.  1080  (holding 
that  mandamus  to  compel  the  dissolution  of 
an  injunction  upon  the  ground  that  the 
court  had  no  jurisdiction  of  the  bill  because 
it  failed  to  allege  that  complainant  had  not 
an  adequate  remedy  at  law  would  not  lie, 
since  the  objection  should  have  been  taken 
by  demurrer  to  the  bill)  ;  Detroit  etc.,  R. 
Co.  r.  Newton,  61  Mich.  33,  27  N.  W.  876 
(holding  that  mandamus  would  not  issue  to 
compel  dissolution  of  an  injunction  to  pre- 
vent a  railroad  company  from  interfering 
with  a  crossing,  since  the  company  had  its 
legal  remedy  in  case  the  complainants  kid  no 
right  to  the  injunction  and  judicial  proceed- 
ings will  be  interfered  with  only  when 
prompt  action  is  necessary  to  prevej3t  mis- 
chief )  ;  State  V.  Fillmore  County,  32  Nebr. 
870,  49  N.  W.  769  (holding  that  where  re- 
lator had  obtained  a  decree  enjoining  a 
county  and  county  board  from  discharging 
surface  water  upon  his  land,  peremptory 
mandamus  would  not  issue  to  enforce  the 
duty  imposed  upon  the  county  and  county 
board  where  it  did  not  appear  that  the  duty 
could  not  be  enforced  by  the  district  court  in 
due  course  of  law ) . 

The  remedy  must  be  adequate. —  Where 
there  is  danger  that  the  administration  of 
justice  may  suflfer  by  delay,  mandamus  may 
issue  to  compel  the  district  judge  to  grant 
an  injunction  in  limine,  although  the  party 
had  other  but  slower  means  of  relief.  State 
V.  Lazarus,  36  La.  Ann.  578. 

In  case  there  is  a  remedy  by  appeal  man- 
damus will  not  lie.  Fremont  v.  Merced  Min. 
Co.,  9  Cal,  18  (modification  of  an  original 
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where  application  for  relief  has  not  first  been  made  to  the  court  to  whicli  the 
writ  is  sought,^*^  or  to  compel  the  granting  of  an  injunction  where  the  application 
for  the  injunction  does  not  show  2, jjjrima  facie  right.^^ 

m.  Insolvency  and  Bankruptcy.  Matters  of  judgment  and  discretion  in 
insolvency  and  bankruptcy  proceedings  will  not  be  controlled  by  mandamus.^^ 

n.  Prohibition.    Mandamus  has  been  issued  to  set  aside  writs  of  prohibition.^^ 

o.  Receivers.  As  a  general  rule  the  action  of  a  court  witli  respect  to  a 
receiver  will  not  be  controlled  by  mandamus,^"^  although  it  has  been  held  that 
where,  after  appointment  of  a  receiver,  the  court  improperly  refuses  to  allow  the 
lien-holders  to  enforce  their  liens  in  other  courts,  the  granting  of  such  leave  may 
be  compelled  by  mandaums.^^ 

p.  Reference.  The  appointment  of  referees  to  take  evidence  or  to  hear  and 
determine  is  discretionary  and  will  not  be  controlled  by  mandamus,^^  nor  will  the 
action  of  the  court  in  setting  aside  a  reference,^^  or  on  the  report  be  reviewed.^^ 
A  referee  may  be  compelled  to  proceed.^^  But  a  stipulation  of  the  parties  that 
the  referee's  report  shall  be  signed  by  the  judge  does  not  render  the  duty  to  sign 
such  report  an  official  one  which  may  be  coerced  by  mandamus.^^ 


injunction  without  notice  to  plaintiff)  ;  Koh- 
meiser  v.  Bannon,  22  S.  W.  27,  15  Ky.  L. 
Eep.  114  (holding  that  mandamus  will  not 
be  granted  to  control  the  manner  in  which  a 
court  will  enforce  a  judgment  enjoining  the 
construction  of  a  public  alley)  ;  State  v. 
Judge  Dist.  Ct.,  38  La.  Ann,  49  (dissolution 
of  an  injunction  on  bond)  ;  State  v.  Judge 
Twenty-First  Judicial  Dist.,  36  La.  Ann.  394 
(holding  that  a  judge  will  not  be  compelled 
to  bond  an  injunction  after  he  has  refused 
to  dissolve  it). 

80.  State  v.  Holmes,  5  Nebr.  (UnoflF.)  66, 
97  N.  W.  243,  where  application  had  not 
been  made  to  the  judge  of  the  court  to  vacate 
an  injunction  granted  at  chambers. 

81.  Beasley  v.  Robson,  117  La.  584,  42  So. 
147;  Caire  v.  Judge  Twenty-Third  Dist.  Ct., 
43  La.  Ann.  1133,  10  So.  178. 

82.  State  v.  Ellis,  40  La.  Ann.  818,  5  So. 
530  (holding  that  a  district  judge  would  not 
be  compelled  to  annul  the  appointment  of  a 
provisional  syndic)  ;  In  re  Blanchard,  15 
N.  J.  L.  478  (holding  that  the  refusal  of  a 
court  of  common  pleas  to  discharge  an  in- 
solvent debtor  because  of  the  omission  of  a 
word  in  the  advertisement  was  a  final  judg- 
ment and  not  revisable  by  mandamus)  ; 
Respublica  v.  Clarkson,  1  Yeates  (Pa.)  46 
(holding  that  it  is  discretionary  with  com- 
missioners in  bankruptcy  whether  they  will 
make  a  certificate  of  conformity  to  the  bank- 
rupt act,  as  authorized  by  the  act). 

Mandamus  to  compel  allowance  of  appeal 
in  bankruptcy  proceedings  see  Bankeuptcy, 
5  Cyc,  261  note  18. 

83.  Ex  p.  Boothe,  64  Ala.  312;  Ex  p.  Keel- 
ing, 50  Ala.  474;  Armistead  v.  Confederate 
States,  38  Ala.  458. 

84.  Alabama. —  Ex  p.  Tillman,  93  Ala.  101, 
9  So.  527,  holding  that  a  receiver's  posses- 
sion will  not  be  displaced. 

California. —  People  v..  McLane,  62  Cal. 
616,  holding  that  a  receiver  will  not  be  com- 
pelled to  operate  a  railroad. 

Michigan. —  Moran  v.  Wayne  Cir.  Judge, 
125  Mich.  6,  83  N.  W,  1004;  William  Wright 
Co.  V.  Wayne  Cir.  Judge,  109  Mich.  139,  66 
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N.  W.  954;  Thomas  v.  Wayne  Cir.  Judge,  97 
Mich.  608,  57  N.  W.  188;  Scott  v.  Wayne 
Cir.  Judges,  58  Mich.  311,  25  N.  W.  200. 

Pennsylvania.  —  In  re  Chester  County 
Judges,  193  Pa.  St,  251,  45  Atl,  1069,  hold- 
ing that  judges  will  not  be  compelled  to  dis- 
tribute a  fund  in  the  hands  of  a  receiver,  on 
the  ground  that  it  should  be  distributed  by 
them  as  chancellors  instead  of  distribution 
being  referred. 

Texas.— M&tlock  v.  Smith,  96  Tex.  211,  71 
S.  W.  956. 

United  States.— In  re  Rice,  155  U.  S.  396, 
15  S,  Ct,  149,  39  L,  ed.  198;  Edinburg  Coal 
Co,  V.  Humphreys,  134  Fed.  839,  67  C.  C.  A. 
435. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  83. 

85.  Petaluma  Sav.  Bank  v.  San  Fran- 
cisco Super.  Ct.,  Ill  Cal.  488,  44  Pac.  177, 
so  holding  where  a  court  appointed  a  re- 
ceiver of  the  husband's  property  in  a  divorce 
proceeding,  and  afterward  refused  the  holder 
of  liens  on  the  husband's  lands  lying  in  other 
counties  leave  to  enforce  them  in  other 
courts..  But  compare  Bridgeport  Electric, 
etc.,  Co,  V.  Bridgeport  Land,  etc.,  Co,,  104 
Ala,  276,  16  So,  93,  holding  that  mandamus 
lies  to  compel  the  vacation  of  orders  allow- 
ing creditors  to  proceed  against  the  debtor 
after  the  appointment  of  a  receiver  which  in- 
terfered with  the  custody  of  the  court, 

86.  People  v.  Williams,  55  111,  178;  Anti- 
Kalsomine  Co.  v.  Perkins,  123  Mich.  658,  82 
N.  W.  520;  Ferris  v.  Munn,  22  N.  J.  L.  161; 
Com.  V.  Archbald,  195  Pa.  St.  317,  46  Atl.  5; 
In  re  Chester  County  Judges,  193  Pa.  St. 
251,  45  Atl.  1069. 

87.  People  v.  Judge  Osceola  Cir.  Ct.,  30 
Mich.  99. 

88.  In  re  Farwell,  2  N.  H.  123;  People  v. 
Oneida  C.  PI.,  21  Wend.  (N.  Y.)  20;  People 
V.  New  York  Super.  Ct,,  19  Wend.  (N.  Y.) 
68 ;  People  v.  New  York  Super.  Ct.,  18  Wend. 
(N.  Y,)  575;  Ex  p.  Bassett,  2  Cow.  (N.  Y.) 
458;  Richards  v.  Wheeler,  2  Aik.  (Vt.)  369. 

89.  Cumberland  v.  North  Yarmouth,  4  Me. 
459;  People  v.  Randall,  37  Mich.  473. 

90.  State  v.  McArthur,  23  Wis.  427. 
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q.  Replevin.  The  existence  of  a  remedy  by  appeal  will  prevent  mandamus 
to  compel  the  vacation  of  an  order  quashing  replevin.^^  It  has  been  held  that 
mandamus  will  lie  to  compel  a  levying  officer  to  receive  a  claim  and  bond  for  the 
trial  of  the  right  of  property .^^  After  dismissal  of  a  replevin  suit  it  has  been  held 
that  mandamus  will  he  to  compel  an  assessment  of  damages.^^ 

V.  MANDAMUS  AGAINST  STATE  OR  GOVERNMENT  OR  EXECUTIVE  OR 
LEGISLATIVE  OFFICERS. 

A.  In  GeneraL  In  the  absence  of  statute  mandamus  does  not  issue  to  the 
state  or  government  itself.'^'^  And  the  rule  that  tlie  state  or  government  cannot 
be  sued  witliont  its  consent  prevents  the  issue  of  mandamus  against  an  executive 
officer,  the  effect  of  which  would  be  to  enforce  a  contract  against  the  state  or 
government  without  its  consent,^^  or  to  compel  him  to  perform  acts  unauthorized 
or  forbidden  by  law.^^  As  a  general  rule,  however,  the  writ  may  be  issued 
against  an  executive  officer  of  the  state  or  government  to  compel  him  to  perform 


91.  Dages  v.  Beach,  122  Mich.  490,  81 
N.  W.  355 ;  Ex  p.  Baltimore,  etc.,  R.  Co.,  108 
U.  S.  566,  2  S.  Ct.  876,  27  L.  ed.  812. 

92.  Cordaman  v.  Malone,  63  Ala.  556. 

93.  Johnson  v.  Dick,  69  Mich.  108,  36 
N.  W.  738 ;  Frederick  v.  Mecosta  County  Cir. 
Judge,  52  Mich.  529,  18  N.  W.  343;  People 
V.  Osborn,  38  Mich.  313;  People  v.  Judge 
Washtenaw  Cir.  Ct.,  23  Mich.  497;  People  v. 
Tripp,  15  Mich.  518;  People  v.  Judges  Jack- 
son Cir.  Ct.,  1  Dougl.  (Mich.)  302. 

94.  People  v.  Best,  187  N.  Y.  1,  79  N.  E. 
890  [reversing  112  N.  Y.  App.  Div.  912,  98 
N.  Y.  Suppl.  1112]  ;  Reg.  v.  Secretary  of 
State,  [18911  2  Q.  B.  326,  56  J.  P.  105,  60  L.  J. 
Q.  B.  457,  64  L.  T.  Rep.  N.  S.  764,  40  Wklv. 
Rep.  5 ;  McQueen  v.  Reg.,  16  Can.  Sup.  Ct.  1. 

95.  Illinois. —  People  v.  Dulaney,  96  111. 
503,  holding  that  the  constitutional  provision 
that  the  state  "  shall  never  be  made  a  defend- 
ant in  any  court  of  law  or  equity  "  prohibits 
the  enforcement  of  the  performance  of  a  con- 
tract made  by  the  penitentiary  commissioners 
for  convict  labor  by  mandamus,  as  its  effect 
would  be  to  give  an  action  against  the  state. 

loica. —  Wilson  v.  Louisiana  Purchase  Ex- 
position Commission,  (1907)  110  N.  W^  1045; 
Mills  Pub.  Co.  V.  Larrabee,  78  Iowa  97,  42 
N.  W.  593. 

Louisiana. — State  v.  Jumel,  38  La.  Ann.  337. 

Neiv  Yor/c— People  v.  State  Canal  Bd.,  13 
Barb.  432,  441,  where  it  was  said:  "If  no 
action  can  be  commenced  and  maintained 
against  the  state  to  compel  the  performance 
of  a  contract  without  a  previous  statute  au- 
thorizing such  action,  it  would  seem  to  follow 
t!mt  no  action  can  be  maintained  against  an 
officer  of  the  state  to  compel  him  to  make  or 
complete  a  contract  on  behalf  of  the  state." 

Tennessee. —  State  v.  Sneed,  9  Baxt.  472. 

Tea?as.— Thomson  v.  Baker,  90  Tex.  163,  38 
S.  W.  21;  Marshall  v.  Clark,  22  Tex.  23; 
Hosner  v.  De  Young,  1  Tex.  764. 

Virginia. — Board  of  Public  Works  v.  Gannt, 
76  Va.  455. 

West  Virginia. —  Miller  v.  State  Bd.  of  Ag- 
riculture, 46  W.  Va.  192,  32  S.  E.  1007,  76 
A.m.  St.  Rep.  811. 

United  States.— Fitts  v.  McGhee,  172  U.  S. 
516,  19  S.  Ct.  269,  43  L.  ed.  535 ;  Ex  p.  Ayers, 


123  U.  S.  443,  8  S.  Ct.  164,  31  L.  ed.  216; 
Hagood  V.  Southern,  117  U.  S.  52,  6  S.  Ct. 
608,  29  L.  ed.  805. 

96.  Alabama. —  Dawson  v.  Matthews,  105 
Ala.  485,  17  So.  19 ;  Dawson  v.  Sayre,  80  Ala. 
444,  2  So.  479. 

Illinois.—  People  v.  Wells,  12  111.  102, 

Minnesota. —  State  v.  Reed,  27  Minn.  458, 
8  N.  W.  768,  holding  that  the  writ  does  not 
lie  to  compel  the  warden  and  prison  board  to 
lease  the  prison  shops  and  grounds  to  the 
relator  who  was  the  highest  bidder  where  re- 
lator refuses  to  allow  a  provision  in  the  lease 
against  subletting. 

Montana. —  State  v.  Rickards,  17  Mont. 
440,  43  Pac.  504,  holding  that  a  board  of  ex- 
aminers could  not  be  compelled  to  transmit 
claims  for  bounties  on  animals  when  there 
was  no  fund  upon  which  the  board  could 
direct  the  auditor  to  draw  his  warrant. 

Texas. —  League  v.  De  Young,  2  Tex.  497, 
holding  that  a  suit,  the  object  of  which  is  to 
test  the  constitutionality  of  certain  statutes 
supposed  to  affect  individual  rights,  and 
which  is  brought  against  a  public  officer  in 
the  form  of  an  application  for  a  mandamus 
to  compel  him  to  perform  official  acts  which 
the  legislature  has  forbidden,  is  in  effect  a 
suit  against  the  state,  and  is  an  attempted 
evasion  of  the  well-established  principle  that 
the  sovereign  authority  cannot  be  sued  in  its 
own  courts  without  its  express  assent.  And 
see  Menard  v.  Shaw,  5  Tex.  334. 

West  Virginia. —  Powell  v.  Dawson,  45 
W.  Va.  780,  32  S.  E.  214. 

United  States. —  U.  S.  v.  Seldon,  27  Fed. 
Cas.  No.  16,249a,  2  Hayw.  &  H,  332,  holding 
that  the  marshal  of  the  District  of  Columbia 
could  not  be  compelled  by  mandamus  to  pay 
a  witness'  fee  where  the  judge  of  the  criminal 
court  had  decided  that  the  petitioner  was  not 
entitled  thereto. 

England. —  Reg.  v.  Secretary  of  State, 
[1891]  2  Q.  B.  326,  56  J.  P.  105,  60  L.  J. 
Q.  B.  457,  64  L.  T.  Rep.  N.  S.  764,  40  Wkly. 
Rep.  5  ( holding  that  mandamus  will  not  issue 
against  the  war  secretary  for  pay  and  retire- 
ment allowances  of  officers  and  soldiers,  as  no 
legal  duty  exists  either  by  common  law  or 
statute)  ;  Matter  of  Lords  Com'rs,  1  B,  &  S. 
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a  purely  ministerial  duty  imposed  by  law.^^  But  while  the  writ  of  mandamus 
will  lie  to  control  the  action  of  executive  officers  of  the  government,  when,  hav- 
ing exhausted  their  judicial  discretion,  they  have  denied  without  legal  cause  the 
just  legal  rights  of  private  persons,^^  it  cannot  be  used  to  serve  the  purpose  of  an 
appeal  or  writ  of  error,  or  to  control  the  exercise  of  judicial  discretion.^^  Nor 


81,  7  Jur.  N.  S.  1010,  4  L.  T.  Rep.  N.  S.  242, 
9  Wkly.  Rep.  599,  101  E.  C.  L.  81. 

97.  Alabama. —  Trapp  v.  State,  120  Ala. 
397,  24  So.  1001. 

Florida.— Stsite  v.  Crawford,  28  Fla.  441, 
473,  10  So.  118,  14  L.  R.  A.  253;  State  v. 
Barnes,  25  Fla.  298,  5  So.  722,  23  Am.  St. 
Rep.  516;  State  v.  Drew,  17  Fla.  67;  State 
V.  Board  of  State  Canvassers,  17  Fla.  29 ; 
State  V.  McLin,  16  Fla.  17 ;  State  v.  Gamble, 
13  Fla.  9;  Towle  v.  State,  3  Fla.  202. 

Louisiana. —  See  Oliver  v.  Board  of  Liqui- 
dation, 40  La.  Ann.  321,  4  So.  166. 

Nebraska. — •  State  v.  Savage,  64  Nebr.  684, 
90  N.  W.  898,  91  N.  W.  557. 

New  York. —  People  v.  Canal  Appraisers, 
73  N.  Y.  443  {affirming  13  Hun  64];  Ex  p. 
Rogers,  7  Cow.  526 ;  Ex  p.  Jennings,  6  Cow. 
518,  16  Am.  Dec.  447,  appraisers  refusing  to 
appraise  damages  from  erection  of  canal. 

South  Carolina. —  State  v.  Hayne,  8  S.  €. 
367. 

United  States. —  Louisiana  Bd.  of  Liquida- 
tion V.  McComb,  92  U.  S.  531,  23  L.  ed.  623. 

England. —  Rex  v.  Lords  Com'rs,  4  A.  &  E. 
286,  1  Harr.  &  W.  533,  5  L.  J.  K.  B.  20,  5 
N.  &  M.  589,  31  E.  C.  L.  139,  holding  that 
mandamus  lies  against  the  lords  of  the  treas- 
ury into  whose  hands  money  had  been  paid 
under  an  act  of  parliament  for  the  use  of 
an  individual. 

Canada. —  Re  Massey  Mfg.  Co.,  11  Ont.  444 
[affirmed  in  13  Ont.  App.  446]. 

And  see  Constitutional  Law,  8  Cyc.  855. 

This  rule  has  been  applied  to  ministerial 
duties  of  a  board  of  equalization  in  assessing 
franchises  (State  Bd.  of  Equalization  v.  Peo- 
ple, 191  111.  528,  61  N.  E.  339,  58  L.  R.  A. 
513,  holding  that  the  duty  to  assess  fran- 
chises is  mandatory  under  statute  and  will  be 
ordered  by  the  writ,  and  if  the  board  has  ad- 
journed they  may  be  ordered  to  reconvene  and 
assess  the  property  omitted)  ;  a  funding 
board  (State  v.  Funding  Bd.,  34  La.  Ann. 
197)  ;  the  warden  of  a  state  prison  in  draw- 
ing a  warrant  for  fuel  purchased  for  the 
prison  by  his  predecessor  (Patton  v.  State, 
117  Ind.  585,  19  N.  E.  303),  or  in  permitting 
the  sheriff  to  enter  the  penitentiary  and  exe- 
cute a  writ  of  replevin  (Hopkins  v.  State,  64 
Nebr.  10,  89  N.  W.  401)  ;  collector  of  a  port 
in  granting  a  clearance  (Gilchrist  v.  Charles- 
ton, 10  Fed.  Cas.  No.  5,420,  Brunn.  Col.  Cas. 
249,  5  Hughes  1)  ;  cabinet  ministers  (Hack- 
feld  V.  King,  11  Hawaii  5;  Grieve  v.  Gulick, 
5  Hawaii  73 ;  Castle  v.  Kapena,  5  Hawaii 
27)  ;  a  superintendent  of  public  works  in  is- 
suing a  building  permit  to  one  clearly  en- 
titled thereto  (Matter  of  Akwai,  13  Hawaii 
239)  ;  canal  commissioners  neglecting  or  re- 
fusing to  pay  an  award  ordered  by  the  legisla- 
ture (Johnson  i;.  Kelly,  Wright  (Ohio)  353), 
or  refusing  to  let  a  contract  to  the  lowest 
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bidder  (People  v.  Contracting  Bd.,  46  Barb. 
( N.  Y. )  254 )  ;  the  auditor-general  of  canals  in 
drawing  warrants  (People  v.  Schoonmaker,  13 
N.  Y,  238 ) ,  or  officers  of  a  state  hospital  for 
the  insane  in  receiving  patients  from  the  dis- 
trict in  which  it  is  stuated  (People  v.  Man- 
hattan State  Hospital,  5  N.  Y.  App.  Div.  249, 
39  N.  Y.  Suppl.  158). 

In  Louisiana  the  rule  is  laid  down  that 
whenever  by  the  constitution  and  laws  of  the 
state  officers  of  the  executive  branch  of  the 
government  are  vested  with  discretionary 
functions  in  the  performance  of  civil  duties, 
or  political  powers  and  responsibilities  are 
devolved  upon  them,  they  are  not  answer- 
able to  the  process  of  mandamus,  but  their 
acts  are  only  examinable  politically.  State 
V.  Board  of  Liquidation,  42  La.  Ann.  647,  7 
So.  706,  8  So.  5'77.  But  it  is  held  that  man- 
damus will  go  to  state  officers  for  the  per- 
formance of  purely  ministerial  functions. 
State  V.  Funding  Bd.,  34  La.  Ann.  197 ;  State 
V.  Clinton,  27  La.  Ann.  429. 

In  Minnesota  it  is  held  that  where  a  duty 
is  imposed  upon  an  executive  officer  of  the 
state  as  such  officer,  and  not  upon  him  as  a 
private  person,  the  judicial  department  will 
not  interfere  to  compel  the  performance  of 
such  duty.  Secombe  v.  Kittelson,  29  Minn.  555, 
12  N.  W.  519;  State  v.  Dike,  20  Minn.  363; 
Rice  V.  Austin,  19  Minn.  103,  18  Am.  Rep.  330. 

In  Pennsylvania  it  has  been  held  that  the 
courts  have  no  jurisdiction  to  issue  man-  ; 
damns  to  state  officers.  Com.  V.  Wickersham, 
90  Pa.  St.  311;  Com.  v.  Wickersham,  66  Pa. 
St.  134.  Compare  Com.  v.  Jones,  192  Pa.  St. 
472,  43  Atl.  1089;  Com.  v.  Stenger,  1  Dauph. 
Co.  Rep.  (Pa.)  160. 

In  Texas  it  was  at  one  time  held  that  man- 
damus did  not  lie  to  any  member  of  the  ex- 
ecutive department,  save  in  the  exceptional 
case  of  the  land  commissioner.    Bledsoe  v.  In- 
ternational R.  Co.,  40  Tex.  537 ;  Houston  Tap, 
etc.,  Co.  V.  Randolph,  24  Tex.  317.   But  under  i 
statute  mandamus  may  issue  against  any  offi-  j 
cer  of  the  state  government  except  the  gov- 
ernor.   Turner  v.  Cotton,  93  Tex.  559,  57  I 
S.  W.  35;  Thomson  v.  Baker,  90  Tex.  163, 
38  S.  W.  21. 

98.  Illinois  State  Bd.  of  Examiners  v.  Peo- 
ple, 93  111.  App.  436;  U.  S.  v.  Hitchcock,  21 
App.  Cas.  (D.  C.)  252  [affirmed  in  190  U.  S. 
316,  23  S.  Ct.  698,  47  L.  ed.  1074]  ;  People 
V.  Preston,  62  Hun  (K  Y.)  185,  16  N.  Y. 
Suppl.  488  [affirmed  in  131  N.  Y.  644,  30 
N.  E.  866]. 

99.  District  of  Columbia. —  Payne  v.  U.  S., 
20  App.  Cas.  581. 

Louisiana. —  State  i\  Board  of  Liquidation, 
33  La.  Ann.  124  (payment  of  bonds  sustained 
by  supreme  court  not  compelled  when  payment 
not  ministerial)  ;  State  v.  Board  of  Liquida- 
tors, 29  La.  Ann.  690 ;  State  v.  Johnson,  28  La.  ' 
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can  the  writ  be  awarded  to  compel  the  performance  of  an  act  that  would  be 
useless  or  nugatory.^  ^ 
B.  Executive  Officeps  of  State  —  l.  Governor  — a.  In  General.  While  it 
is  generally  agreed  that  the  courts  have  no  right  or  power  to  interfere  bj  man- 
damus with  the  governor  upon  questions  involving  his  judgment  and  discretion,^ 
yet  they  differ  widely  as  to  the  power  to  interfere  with  his  ministerial  action.^ 
In  some  jurisdictions  it  is  held  that  mandamus  will  lie  to  compel  the  governor  to 
perform  a  purely  ministerial  duty,  such  as  miglit  have  been  imposed  upon  any 
other  officer.^    On  the  other  hand  in  many  jurisdictions  it  is  held  that  mandamus 


Ann.  932 ;  State  f  .  State  Floating  Debt,  23  La. 
Ann.  388;  State     Warmoth,  23  La.  Ann.  7(5. 

Michigan. —  People  u.  State  Prison,  4  Mich. 
187. 

Virginia. — Simons  r.  State  Military  Bd.,  99 
Va.  390,  39  S.  E.  125,  payment  of  court-mar- 
tial pay-roll  by  "  Military  Board." 

United  States. —  U.  S.  v.  Hitchcock,  190 
U.  S.  316,  23  S.  Ct.  698,  47  L.  ed.  1074  [af- 
firming 21  App.  Cas.  (D.  C.)  252];  U.  S.  V. 
Lamont,  155  U.  S.  303,  15  S.  Ct.  97,  39  L.  ed. 
160;  U.  S.  V.  Blaine,  139  U.  S.  306,  11  S.  Ct. 
607,  35  L.  ed.  183;  U.  S.  v.  Windon,  137  U.  S. 
636,  11  S.  Ct.  197,  34  L.  ed.  811;  U.  S.  r. 
Seaman,  17  How.  225,  15  L.  ed.  226.  See 
also  Constitutional  Law,  8  Cyc.  854. 

Control  of  discretion  by  mandamus  in  gen- 
eral see  supra,  II,  C,  2,  a. 

This  rule  has  been  applied  to  the  discre- 
tionary duties  of  a  state  surveyor-general 
(Sullivan  v.  Shanklin,  03  Cal.  247.  See  also 
San  Bernardino  County  v.  Reicbert,  87  Cal. 
287,  25  Pac.  692)  ;  a  board  of  examiners  iu 
auditing  claims  (Kroutinger  v.  Board  of  Ex- 
aminers, 8  Ida.  463,  69  Pac.  279;  Pyke  V. 
Steunenberg,  5  Ida.  614,  51  Pac.  614;  Payne 
V.  State  Bd.  of  Wagon-Road  Com'rs,  4  Ida. 
384,  39  Pac.  548)  ;  a  state  board  of  architects 
on  an  application  for  a  license  (Illinois  State 
Bd.  of  Examiners  v.  People,  93  111.  App.436) ; 
live-stock  commissioners  in  paying  to  owners 
the  proceeds  of  the  sale  of  estrays  (State  v. 
Board  of  Live  Stock  Com'rs,  4  Wyo.  126,  32 
Pac.  114)  ;  a  live-stock  sanitary  commission 
in  appraising  cattle  destroyed  because  af- 
fected with  disease  (Shipman  v.  State  Live- 
stock Sanitary  Commission,  115  Mich.  488, 
73  N.  W.  817)  ;  a  capitol  building  board  in 
awarding  contracts  for  the  capitol  (State  v. 
Kensall,  15  Nebr.  262,  18  N.  W.  85)  ;  a  bank- 
ing superintendent  (People  v.  Preston,  62 
Hun  (X.  Y.)  185,  16  N.  Y.  Suppl.  488  [af- 
firmed in  131  N.  Y.  644,  30  N.  E.  866])  ;  a 
canal  board  in  approving  contracts  (People  v. 
State  Canal  Bd.,  13  Barb.  (N.  Y.)  432)  ;  or  in 
allowing  claims  for  costs  expended  by  a  canal 
engineer  in  a  suit  prosecuted  against  him  for 
negligence  (Hutchinson  v.  Canal  Fund,  25 
Wend.  (N.  Y.)  692)  ;  the  officers  of  state 
lunatic  asylum  in  discharging  inmates 
(State  V.  Burgoyne,  7  Ohio  St.  153)  ;  an  in- 
spector in  determining  whether  an  oyster  bed 
is  a  natural  bed  (Lewis  v.  Christian,  101 
Va.  135,  43  S.  E.  331  ;  Rowe  v.  Dris^ell,  100 
Va.  137,  40  S.  E.  609;  Thurston  v.  Hudgins, 
93  Va.  780,  20  S.  E.  966)  ;  a  health  board  in 
granting  doctors'  certificates  provided  their 
discretionary  power  is  not  abused  (State  v. 


Lutz,  136  Mo.  633,  38  S.  W.  323;  State  v. 
Gregory,  83  Mo.  123,  53  Am.  Rep.  565)  ;  ir- 
rigation officers  in  apportioning  water  (Farm- 
ers' Independent  Ditch  Co.  v.  Maxwell,  4 
Colo.  App.  477,  36  Pac.  556)  ;  or  a  state  board 
in  approving  or  disapproving  applications  for 
pensions  (State  v.  Verner,  30  S.  C.  277,  9 
S.  E.  113). 

1.  People  V.  State  Canal  Bd.,  13  Barb. 
(N.  Y.)  432.    See,  generally,  supra,  II,  A,  3,  c. 

2.  Alabama.— State  v.  Jelks,  138  Ala.  115, 
35  So.  60,  application  for  a  writ  to  compel 
governor  to  restore  relator  to  command  in  tiie 
national  guard. 

California. —  Berryman  v.  Perkins,  55  Cal. 
483,  approval  of  appraisal  under  act  for 
water-supply. 

Iowa. — See  State  v.  Kirkwood,  14  Iowa  162. 

Kansas. —  Householder  v.  Morrill,  55  Kan. 
317,  40  Pac.  664;  Martin  v.  Ingham,  38  Kan. 
641,  17  Pac.  162,  holding  that  the  duties  im- 
posed on  the  governor  relating  to  the  organi- 
zation of  new  counties  are  partially  minis- 
terial and  partially  not,  and  mandamus  will 
not  lie. 

Maryland.—  Miles  v.  Bradford,  22  Md.  170, 
85  Am.  Dec.  643. 

Nebraska.—  State  v.  Boyd,  36  Nebr.  60,  53 
N.  W.  1116,  holding  that  the  governor  is 
vested  with  a  discretion  in  the  use  of  the 
contingent  fund  appropriated  by  the  legisla- 
ture, and  he  will  not  be  required  by  man- 
damus to  approve  a  warrant  drawn  against  it 
on  account  of  books  and  stationery  needed  by 
the  state  and  ordered  by  him. 

Pennsylvania. —  Mitchcson  v.  Harlan,  7  Am. 
L.  Reg.  468,  holding  as  the  duty  of  the  gov- 
ernor in  the  matter  of  granting  letters  patent 
to  a  corporation  under  the  General  Railroad 
Law  of  1849,  on  the  certificate  of  the  com- 
missioners named  in  the  special  act  of  in- 
corporation that  the  provisions  of  the  general 
law  have  been  complied  with,  is  of  a  discre- 
tionary, and  not  of  a  ministerial,  nature, 
mandamus  will  not  issue  to  control  his  ac- 
tion. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  129. 

3.  See  People  v.  Morton,  156  N.  Y.  136,  oO 
N.  E.  791,  66  Am.  St.  Rep.  547,  41  L.  R.  A.  231. 

4.  Alabama. —  Tennessee,  etc.,  R.  Co.  v. 
Moore,  36  Ala.  371.  Compare  State  v.  Jelks, 
138  Ala.  115,  35  So.  60. 

California.— Elliott  v.  Pardee,  (1906)  86 
Pac.  1087;  Harpending  v.  Haight,  39  Cal. 
189,  2  Am.  Rep.  432;  Stuart  v.  Haight,  39 
Cal.  87  (issuance  of  land  certificate  on  regis- 
ter's warrant)  ;  Middleton  v.  Low,  30  Cal. 
596;  People  v.  Brooks,  16  Cal.  11. 
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will  ne\^er  issue  against  the  governor  to  compel  liis  performance  of  a  duty  imposed 
by  his  office,'^  it  being  considered  to  be  against  public  policy  and  political  neces- 
sity  in  view  of  the  independence  of  the  executive  and  judicial  departments,  and 
to  be  immaterial  that  other  persons  might  lawfully  have  performed  the  same  duty 


Colorado. —  Greenwood  Cemetery  Land  Co. 
V.  Routt,  17  Colo.  156,  28  Pac.  1125,  31  Am. 
St.  Rep.  284,  15  L.  R.  A.  369. 

Kansas. —  Martin  v.  Ingham,  38  Kan.  641, 
17  Pac.  162. 

Kentucky. —  Traynor  v.  Beckham,  116  Ky. 
13,  74  S.  W.  1105,  76  S.  W.  844,  25  Ky.  L. 
Rep.  283,  981. 

Maryland. — Magruder  v.  Swann,  25  Md.  173. 

Montana. —  State  v.  Smith,  23  Mont.  44, 
57  Pac.  449  (holding  that  Const,  art.  4,  §  1, 
prohibiting  any  one  department  of  the  state 
government  from  exercising  any  of  the  powers 
belonging  to  the  other,  does  not  prevent  the 
courts  from  controlling  by  mandamus  the  ex- 
ercise by  the  state  executive  of  a  purely 
ministerial  duty)  ;  Territory  i->.  Potts,  3 
Mont.  364;  Chumasero  v.  Potts,  2  Mont.  242. 

Nebraska. —  State  v.  Savage,  64  Nebr.  684, 
90  N.  W.  898,  91  N.  W.  557;  State  v.  Thayer, 
31  Nebr.  82,  47  N.  W.  704. 

Nevada. —  State  v.  Blasdel,  4  Nev.  241. 

North  Carolina.— Gotten  v.  Ellis,  52  N.  C. 
545. 

O/i^o.— State  V.  Nash,  66  Ohio  St.  612,  64 
N.  E.  558;  State  v.  Moffitt,  5  Ohio  358. 

Wyoming. —  State  v.  Brooks,  14  Wyo.  393, 
84  Pac.  488,  6  L.  R.  A.  N.  S.  750. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  129. 

This  rule  has  been  applied  with  respect  to 
the  issuance  of  a  commission  to  one  elected 
or  appointed  to  public  office  (Traynor  v. 
Beckham,  116  Ky.  13,  74  S.  W.  1105,  76 
S.  W.  844,  25  Ky.  L.  Rep.  283,  981,  police 
judge;  Groome  v.  Gwinn,  43  Md.  572,  at- 
torney-general; Magruder  v.  Swann,  25  Md. 
173,  circuit  judge  certified  to  have  received  a 
majority  of  votes)  ;  but  not  to  the  issuance 
of  a  commission  after  one  has  been  issued  to 
another  for  the  same  office  (Brown  v.  Bra- 
gunier,  79  Md.  234,  29  Atl.  7,  holding  that 
there  was  an  adequate  remedy  at  law  by  con- 
test). So  the  writ  has  been  awarded  to  com- 
pel the  signing  of  a  patent  to  public  lands 
(Middleton  v.  Low,  30  Cal.  596;  Greenwood 
Cemetery  Land  Co.  v.  Routt,  17  Colo.  156, 
28  Pac.  1125,  31  Am.  St.  Rep.  284,  15  L.  R. 
A.  369;  State  v.  Blasdel,  4  Nev.  241);  the 
appointment  of  commissioners  to  hold  an 
election  to  organize  a  municipality  (Elliott 
V.  Pardee,  (Cal.  1906)  86  Pac.  1087);  the 
filling  of  a  vacancy  in  the  office  of  lieutenant- 
governor  (State  V.  Nash,  66  Ohio  St.  612,  64 
N.  E.  558)  ;  the  issuance  of  a  proclamation, 
on  the  application  for  the  charter  of  a  bank- 
ing company  (State  v.  Chase,  5  Ohio  St. 
528)  ;  or  the  issuance  of  a  warrant  for  a 
public  loan  in  aid  of  a  railroad  (Tennessee, 
etc.,  R.  Co.  V.  Moore  36  Ala.  371). 

The  right  must  be  clear  and  the  duty  im- 
perative. State  V.  Humphrey,  47  Kan.  561, 
28  Pac.  722  (writ  held  not  to  lie  to  com- 
pel governor  to  execute  contract  for  com- 
pensation of  state  agent  in  absence  of  spe- 
cific appropriation)  ;  In  re  Cunningham,  14 
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Kan.  416  (holding  that  where  no  "  receipt  of 
the  state  treasurer  for  full  payment "  for 
land  sold  under  the  act  of  1866  has  been 
presented  to  the  governor,  nor  even  issued,  a 
writ  of  mandamus  will  not  be  issued  against 
the  governor  to  compel  him  to  issue  a  patent 
to  land  sold  under  the  act)  ;  Wilson  v.  Brad- 
ley, 105  Ky.  52,  48  S.  W.  166,  1088,  20  Ky. 
L.  Rep.  1118  (holding  that  the  fact  that  the 
claim  for  mileage  of  the  agent  of  the  state 
for  the  extradition  of  a  fugitive  embraces  an 
illegal  charge  is  sufficient  reason  for  refusing 
a  writ  of  mandamus  to  compel  the  governor 
to  approve  the  claim,  even  if  mandamus 
would  otherwise  lie). 

5.  Arizona. —  Territorial  Insane  Asylum  r. 
Wolfley,  (1889)  22  Pac.  383,  holding  that 
mandamus  will  not  lie  to  the  governor  of  a 
territory  to  compel  him  to  sign  a  warrant  on 
the  treasurer  for  funds  for  a  territorial 
asylum  at  the  instance  of  the  directors  of  the 
asylum. 

Arkansas. —  Hawkins  v.  Governor,  1  Ark. 
570,  33  Am.  Dec.  346. 

Florida. —  State  v.  Drew,  17  Fla.  67,  hold- 
ing that  the  writ  will  not  issue  to  compel  the 
governor  to  sign  a  certificate  of  election,  al- 
though a  mere  ministerial  duty. 

Georgia. —  See  State  v.  Towns,  8  Ga.  360 
[distingvishing  Bonner  v.  State,  7  Ga.  473], 
holding  that  where  the  relator  applying  for 
a  mandamus  nisi  against  the  governor  to 
issue  to  him  a  commission  as  clerk  of  the 
county  court  of  ordinary  had  failed  to  estab- 
lish his  title  to  the  office  by  the  judgment  of 
a  court  of  competent  jurisdiction,  the  court 
had  no  jurisdiction  to  award  the  mandamus. 

Illinois. —  People  v.  Cullom,  100  111.  472 
(holding  that  the  supreme  court  cannot  com- 
pel the  governor  to  call  an  election)  ;  People 
V.  Yates,  40  111.  126;  People  v.  Hatch,  33  111. 
9;  People  V.  Bissell,  19  111.  229,  68  Am.  Dec. 
591. 

Indiana. —  Hovey  v.  State,  127  Ind.  588, 
27  N.  E.  175,  22  Am.  St.  Rep.  663,  11  L.  R. 
A.  763  {distinguishing  Gray  v.  State,  72  Ind. 
567;  Baker  v.  Kirk,  33  Ind.  517;  Governor  v. 
Nelson,  6  Ind.  496],  holding  that  the  gov- 
ernor of  a  state  will  not  be  compelled  by 
mandamus  to  issue  a  commission  to  a  duly 
elected  auditor  of  a  county,  where  it  appears 
that  prior  to  the  election  an  affidavit  was 
filed  with  the  governor,  stating  that  thereto- 
fore the  person  so  elected  had  been  treasurer 
of  said  county,  and  had  failed  to  account  for 
money  that  came  into  his  hands. 

Louisiana. —  See  State  v.  Bd.  of  Liqui- 
dation, 42  La.  Ann.  647,  7  So.  760;  State  v. 
Warmoth,  24  La.  Ann.  351,  13  Am.  Rep.  126; 
State  V.  Warmoth,  22  La.  Ann.  1,  2  Am.  Rep. 
712;  Borgstede  v.  Clarke,  5  La.  Ann.  291. 

Maine. —  In  re  Dennett,  32  Me.  508,  54 
Am.  Dec.  602. 

Michigan.— Veo^\Q  v.  State,  29  Mich.  320, 
18  Am.  Rep.  89,  holding  that  the  courts  have 
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if  performance  had  been  by  law  intrusted  to  tliem.®  And  this  role  is  held  to 
extend  to  action  by  the  governor  as  an  ex-officio  member  of  a  board  of  public 
officers^  Moreover^  it  has  been  held  that  the  courts  will  not  assume  jurisdiction 
in  such  case,  although  the  governor  voluntarily  submits  himself  thereto.^ 

b.  Compelling  Exercise  of  Powers  of  Governor  by  Substitute.    On  the  prin 
ciple  that  wlien  an  executive  officer  refuses  to  act  in  a  case  at  all  mandamus  will 
lie  to  compel  him  to  do  so,  it  is  lield  that  the  writ  will  lie  to  determine  whether 
there  is  a  vacancy  in  the  office  of  governor  during  which  it  is  the  duty  of  the 
president  of  the  senate  to  exercise  the  powers  of  governor.'* 

2.  Secretary  of  State.  The  secretary  of  state  is  very  generally  held  not  to 
be  entitled  to  the  immunity  conceded  by  some  of  the  cases  to  the  governor,^^  and 


no  jurisdiction  to  compel  the  governor  to 
comply  with  the  acts  of  congress  requiring 
him  to  certify  that  a  certain  ship  canal  had 
been  constructed  according  to  the  acts  of 
congress,  when  he  is  satisfied  that  such  is 
the  fact. 

Minnesota. —  State  Dike,  20  Minn.  363; 
Rice  V.  Austin,  19  Minn.  103,  18  Am.  Rep. 
330  (holding  that  the  writ  will  not  lie  to 
compel  the  governor  to  deed  certain  swamp 
lands  to  commissioners  as  provided  by 
statute)  ;  Chamberlain  v.  Sibley,  4  Minn. 
309  (holding  that  mandamus  does  not  lie  to 
compel  the  governor  to  deliver  state  railroad 
bonds  to  the  assignee  of  the  railroad  com- 
pany). See  also  Western  R.  Co.  v.  De  Graff, 
27  Minn.  1,  6  N.  W.  341. 

Mississippi. —  State  v.  Dinkins,  77  Miss. 
874,  27  So.  832;  Vicksburg,  etc.,  R.  Co.  v. 
Lowry,  61  Miss.  102,  48  Am.  Rep.  76. 

Missouri. —  Robb  v.  Stone,  120  Mo.  428, 
25  S.  W.  376,  41  Am.  St.  Rep.  705,  23  L.  R. 
A.  194.  See  also  State  v.  Fletcher,  39  Mo. 
388.  Compare  Pacific  R.  Co.  v.  Governor, 
23  Mo.  353,  66  Am.  Dec.  673. 

Neio  Jersey. —  Gledhill  v.  State,  25  N.  J. 
L.  331. 

Neio  York. —  Peonle  v.  Morton,  156  N.  Y. 
136,  50  N.  E.  791,^66  Am.  St.  Rep.  547,  41 
L.  R.  A.  231  [reversing  24  N.  Y.  App.  Div. 
563,  49  N.  Y.  Suppl.  760]. 

Rhode  Island. —  Mauran  v.  Smith,  8  R.  I. 
192,  5  Am.  Rep.  564. 

South  Dakota. —  See  Woods  v.  Sheldon,  9 
S.  D.  392,  69  N.  W.  602. 

Tennessee. —  State  v.  Frazier,  114  Tenn. 
516,  86  S.  W.  319;  Jonesboro,  etc..  Turnpike 
Co.  V.  Brown,  8  Baxt.  490,  35  Am.  Rep.  713, 
holding  that  the  governor  of  the  state  cannot 
be  compelled  by  mandamus  to  issue  certain 
state  bonds  which  the  legislature  has  directed 
to  be  issued.  See  also  Bates  v.  Taylor,  87 
Tenn.  319,  11  S.  W.  266,  3  L.  R.  A.  316. 

Wisconsin. —  State  v.  Rusk,  55  Wis.  465,  13 
N.  W.  452;  State  v.  Harvey,  11  Wis.  33; 
State  V.  Farwell,  3  Pinn.  393,  4  Chandl. 
100. 

United  States. —  Kentuckv  v.  Dennison,  24 
How.  66,  16  L.  ed.  717,  holding  that  man- 
damus does  not  lie  from  a  federal  court  to 
the  governor  of  a  state  to  compel  him  to  de- 
liver a  fugitive  from,  justice  demanded  by  the 
governor  of  another  state,  although  the  act 
of  congress  provides  that  "  it  shall  be  the 
duty "  of  the  executive  to  do  so. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  129. 


6.  In  re  Dennett,  32  Me.  508,  54  Am.  Dec. 
602;  People  v.  State,  29  Mich.  320,  18  Am. 
Rep.  89;  Rice  v.  Austin,  19  Minn.  103,  18 
Am.  Rep.  330;  People  v.  Morton,  156  N.  Y. 
136,  50  N.  E.  791,  66  Am.  St.  Rep.  547,  41 
L.  R.  A.  231  [reversing  24  N.  Y.  App.  Div. 
563,  49  N.  Y.  Suppl.  760]. 

7.  People  V.  Morton,  156  N.  Y.  136,  50  N.  E. 
791,  66  Am.  St.  Rep.  547,  41  L.  R.  A.  231; 
State  V.  Frazier,  114  Tenn.  516,  86  S.  W. 
319,  holding  that  where  a  statute  creates  a 
board  of  inspectors  of  election  consisting  of 
the  governor,  secretary  of  state,  and  attorney- 
general,  and  makes  no  provision  that  a  ma- 
jority of  the  board  may  act,  no  action  can 
be  taken  without  the  participation  of  the  en- 
tire board;  and  the  inability  of  the  courts  to 
coerce  the  governor  by  mandamus  to  act  in 
connection  with  the  boards  precludes  the  is- 
suance of  a  mandamus  to  compel  the  other 
members  of  the  board  to  act.  But  see  Gray 
V.  State,  72  Ind.  567. 

In  Louisiana  the  rule  is  laid  down  that 
whenever  by  the  constitution  and  laws  of  the 
state,  officers  of  the  executive  branch  of  the 
government  are  vested  with  discretionary 
functions  in  the  performance  of  civil  duties, 
or  political  powers  and  responsibilities  are 
devolved  upon  them,  they  are  not  answerable 
to  judicial  process  but  their  acts  are  only 
examinable  politically,  and  that  when  such 
duties  and  powers  devolve  upon  the  executive 
branch  or  department  of  the  state  govern- 
ment as  a  whole  the  members  of  the  board 
thus  constituted  are  likewise  exempt  from 
their  judicial  control,  and  this  notwith- 
standing that  some  of  the  officers  respec- 
tively are  subject  to  judicial  control  and  can 
be  coerced  by  mandamus  to  act  and  to  per- 
form their  ordinary  official  duties.  State  V. 
Board  of  Liquidation,  42  La.  Ann.  647,  7  So. 
706,  8  So.  577,  where  the  governor,  lieutenant- 
gQvernor,  auditor,  treasurer,  secretary  of  the 
state,  and  the  speaker  of  the  house  of  repre- 
sentatives composed  the  board  of  liquidation. 

8.  State  V.  Stone,  120  Mo.  428,  25  S.  W. 
376,  41  Am.  St.  Rep.  705,  23  L.  R.  A.  194 
[disapproving  Pacific  R.  Co.  v.  State,  23  Mo. 
353,  66  Am.  Dec.  673].  Compare  State  v. 
Marks,  6  Lea  (Tenn.)  12,  holding  that  where 
a  board  composed  of  the  governor  and  secre- 
tary make  no  objection,  the  writ  may  go  as 
upon  an  asrreed  case. 

9.  Attv.-Gen.  v.  Taggart,  66  N.  H.  362,  29 
Atl.  1027,  25  L.  R.  A.  613. 

10.  See  State  v.  Marks,  6  Lea  (Tenn.)  12. 
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may  be  coerced  to  perform  purely  ministerial  acts.^^  This  rule  has  been  applied 
to  such  duties  as  filing  papers,^^  proceedings  to  audit  claims,^^  publishing  notices 
of  elections,^*  entering  or  iihng,^^  or  certifying  nominations  and  questions  upon 
which  to  vote/^  canvassing  votes  and  issuing  election  certificates,^'^  or  compiling 
and  promulgating  the  election  returns  and  tally  lists  forwarded  to  him  by  return- 
ing officers,  as  prescribed  by  law,^^  affixing  the  great  seal  to  the  commission  issued 
by  the  governor  to  United  States  senators,^^  signing  tlie  commission  of  a  person 
appointed  as  sheriff,^*^  sealing  and  attesting  a  pardon,^^  making  publication  of  a 
proposed  constitutional  amendment,^  publishing  the  official  journal  of  the  legis- 
lature,'^^ giving  out  public  printing  in  pursuance  of  a  contract  of  award,^^  furnishing 
copies  of  laws  to  one  having  the  state  contract  to  print  them,^^  issuing  warrants 
for  goods  received,  under  state  contracts,^^  delivering  judicial  reports  to  the 
supreme  court  iibrary,^^  or  filing  certificates  or  articles  of  incorporation.^  But 
the  writ  will  not  be  awarded  unless  the  right  of  the  relator  is  clear  and  undeni- 


11.  State  V.  State  Secretary,  33  Mo.  293 
(holding  that  the  writ  will  lie  to  compel  the 
secretary  of  state  to  verify  the  correctness 

(  of  an  account  where  his  duties  are  purely 
ministerial)  ;  State  v.  Rotwitt,  15  Mont.  29, 
37  Pae.  845 ;  State  v.  Babcock,  19  Nebr.  230, 
27  N.  W.  98;  State  v.  Jenkins,  20  Wash.  78, 

54  Pac.  765. 

12.  Com.  %\  Atlantic,  etc.,  R.  Co.,  53  Pa. 
St.  9. 

13.  Croasman  v.  Kincaid,  31  Oreg.  495,  49 
Pac.  764;  Irvin-Hodson  Co.  v.  Kincaid,  31 
Oreg.  478,  49  Pac.  765;  Shattuck  v.  Kincaid, 
31  Oreg.  379,  49  Pac.  758;  State  v.  Warner, 

55  Wis.  271,  9  N.  W.  795,  13  N.  W.  255. 

14.  State  V.  Cunningham,  81  Wis.  440,  51 
N.  W.  724,  15  L.  R.  A.  561. 

15.  Williams  v.  Lewis,  6  Ida.  184,  54  Pac. 
619 ;  Rose  v.  Bennett,  25  R.  I.  405,  56  Atl.  185. 

Where  a  controversy  existed  as  to  the  ex- 
piration of  the  term  of  office  of  a  district 
judge,  and  the  secretary  of  state,  under  the 
advice  of  the  attorney-general  that  it  did  not 
expire  until  January,  1905,  made  no  procla- 
mation for  the  election  of  a  judge  to  fill  his 
office  at  the  election  held  in  November,  1902, 
and  no  candidates  were  nominated  by  the 
various  political  parties  for  that  office,  it 
was  held  that,  under  such  circumstances, 
mandamus  would  not  be  granted  to  compel 
the  secretary  of  state  to  accept  the  certifi- 
cate of  an  independent  nominee  for  that  office 
at  such  election.  State  'd.  Chatterton,  11 
Wyo.  1,  70  Pac.  466. 

16.  People  V.  McGaffey,  23  Colo.  156,  46 
Pac.  930;  People  v.  District  Ct.,  18  Colo.  26, 
31  Pac.  339;  Williams  i;.  Lewis,  6  Ida.  184, 
54  Pac.  619;  State  v.  Falley,  9  N.  D.  450,  84 
N.  W.  860  (holding  that  under  statute  the 
secretary  has  no  judicial  pov/er  to  inquire 
into  the  legality  of  nominations  and  man- 
damus lies  to  compel  him  to  certify  to  the 
county  officers  the  names  of  all  persons  whose 
nominations  have  been  filed  with  him)  ;  State 
i;.  Falley,  8  N.  D.  90,  76  N".  W.  996;  State  v. 
Dahl,  6  N.  D.  81,  68  N.  W.  418,  34  L.  R.  A. 
97.  Compare  Peonle  v.  Rose,  211  111.  252,  71 
N.  E.  1124,  holding  that  the  writ  will  not 
issue  to  compel  the  secretary  of  state  to 
certify  relator's  name  as  the  nominee  of  a 
certain  convention  where  the  petition  fails  to 
show  the  convention  was  a  legal  one. 
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17.  Pacheco  f.  Beck,  52  Cal.  3;  State  v. 
Lawrence,  3  Kan.  95;  State  v.  Hayne,  8 
S.  C.  367. 

18.  State      Strong,  32  La.  Ann.  579. 

19.  State  V.  Crawford,  28  Fla.  441,  10  So. 
118,  14  L.  R.  A.  253. 

20.  State  v.  Wrotnowski,  17  La.  Ann.  156. 

21.  State  V.  Jenkins,  20  Wash.  78,  54  Pac. 
765. 

22.  Com.  f.  Griest,  196  Pa.  St.  396,  46  Atl. 
505,  50  L.  R.  A.  568. 

23.  State  Secretary  of  State,  43  La.  Ann. 
590,  9  So.  776. 

24.  People  Palmer,  14  Misc.  (N.  Y.)  41, 
35  N.  Y.  Suppl.  222. 

25.  State  \.  Barker,  4  Kan.  379,  96  Am. 
Dec.  175. 

26.  People  \).  Secretary  of  State,  58  111.  90, 
holding  that  the  issuance  of  the  warrants 
may  be  compelled  whether  there  is  money  on 
hand  or  not. 

27.  Ex  p.  Barber,  12  Ark.  155. 

28.  People  v.  Rice,  138  N.  Y.  151,  33  N.  E. 
846;  State  v.  Taylor,  55  Ohio  St.  61,  44  N.  E. 
513. 

Filing  amended  certificate  see  People 
Rice,  138  N.  Y.  151,  33  N.  E.  846. 

Filing  certificate  of  increase  of  corporate 
capital.— State  v.  Rotwitt,  17  Mont.  537,  43 
Pac.  922. 

A  discretionary  power  in  the  issuance  of 
certificates  will  not  be  controlled.  State  v. 
McGrath,  92  Mo.  355,  5  S.  W.  29,  holding 
that  the  secretary  of  state  must  exercise  his 
discretion  in  determining  whether  a  com- 
pany asking  of  him  a  certificate  of  incorpora- 
tion has  adopted  a  name  that  is  the  same  as, 
or  an  imitation  of,  that  of  an  existing  cor- 
poration. 

Registry  of  alteration  of  rules  of  building 
society.— Mandamus  lies  to  compel  the  proper 
officer,  registrar  of  building  societies,  to  file 
or  register  alterations  of  rules  made  by  a 
building  society.  Reg.  V>.  Brabrook,  58  J.  P. 
117,  69  L.  T.  Rep.  N.  S.  718,  10  Reports  1. 

Filing  of  charter,  etc.,  or  issue  of  license  to 
foreign  corporation  see  Foreign  Corpoba- 
TTONS,  19  Cyc.  1287. 

Filing  the  certificate  of  a  foreign  insurance 
company  fully  complying  with  the  law  may 
be  compelled  by  mandamus.  State  v.  Rot- 
witt, 18  Mont.  92,  44  Pac.  407. 
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able,^^  or  where  the  effect  of  its  issuance  would  be  to  control  the  exercise  of  judg- 
ment and  discretion,^*^  or  to  compel  the  performance  of  an  act  not  authorized  by 
law,  or  not  falling  w^ithin  defendant's  official  power  and  duty.^^  Nor  will  it  be 
granted,  where  if  issued  it  would  prove  useless  or  unavailing,^^  or  where  the  relator 


Issuing  a  certificate  to  private  bankers  com- 
plying with  the  law  may  be  compelled  by 
the  writ.  State  v.  Cook,  174  Mo.  100,  74 
S.  W.  489. 

Revocation  of  the  license  of  a  foreign  insur- 
ance company  forfeited  by  a  violation  of  its 
conditions  may  be  compelled  by  mandamus. 
State  \j.  Doyle,  40  Wis.  175,  22  Am.  Rep. 
692. 

29.  People  r.  Hatch,  33  111.  9. 

30.  State  v.  McGrath,  92  Mo.  355,  5  S.  W. 
29. 

31.  Colorado. —  Miller  v.  Edwards,  8  Colo. 
528,  9  Pac.  632. 

Louisiana. —  State  v.  Deslonde,  27  La.  Ann. 
71,  holding  that  the  courts  cannot  compel  the 
secretary  of  state  to  promulgate  a  law  al- 
leged to  have  been  passed  by  the  legislature, 
the  remedy  being  with  the  legislative  or  the 
executive  department. 

Michigan. —  Crane  r.  Secretarv  of  State, 
51  Mich.  195,  16  N.  W.  376,  holding  that  the 
secretary  of  state  will  not  be  compelled  to 
issue  a  land  patent,  he  not  being  authorized, 
but  accustomed  to  do  so. 

Missouri. —  See  State  v.  Brown,  141  Mo. 
21,  41  S.  W.  911. 

NeiD  Yor/o.— People  v.  Rice,  129  N.  Y.  391, 
29  N.  E.  355,  holding  that,  although  a  reso- 
lution of  the  board  of  county  canvassers, 
transmitted  by  it  to  the  secretary  of  state, 
with  a  protest  against  an  election,  and  affi- 
davits and  other  papers  in  relation  thereto, 
cannot  be  properly  considered  by  the  state 
board  of  canvassers  in  canvassing  the  re- 
turns as  sent  up  by  the  county  board,  man- 
damus will  not  lie  to  compel  the  secretary  of 
state  to  cancel  the  same  or  return  it,  and  to 
abstain  from  permitting  it  to  go  before  the 
state  board. 

Texas.— Miller  v.  Tod,  95  Tex.  404,  67 
S.  W.  483;  English,  etc.,  Mortg.,  etc.,  Co.  v. 
Hardy,  93  Tex.  289,  55  S.  W.  169,  holding 
that  the  writ  will  not  be  issued  to  compel 
the  secretary  of  state  to  file  corporate  articles 
or  issue  corporation  certificates,  unless  the 
necessary  conditions  are  complied  with. 

Washington. —  State  v.  Nichols,  38  Wash. 
309,  80  Pac.  462;  State  v.  Jenkins,  21  Wash. 
364,  58  Pac.  217  (holding  that  a  writ  of  man- 
date will  not  issue  to  compel  the  secretary  of 
state  to  fill  out  and  present  to  the  governor, 
for  his  signature,  a  commission  to  a  person 
entitled  to  be  commissioned  a  notary  public, 
as  there  is  no  provision,  either  in  the  con- 
stitution or  statute,  making  this  the  duty  of 
the  secretarv)  ;  State  v.  Young,  18  Wash.  21, 
50  Pac.  786*; 

West  Virginia. —  Powell  v.  Dawson,  45 
W.  Va.  780,  32  S.  E.  214,  issuance  of  charter 
to  corporation  in  violation  of  constitution. 

Wisconsin. —  State  v.  Harvey,  11  Wis.  33, 
holding  that  the  secretary  of  state  has  no 
authority  to  issue  patents  for  school  lands, 


and  therefore  mandamus  does  not  lie  to  com- 
pel him  to  do  it. 

Certifying  bill. —  The  secretary  of  state  will 
not  be  compelled  by  mandamus  to  certify  a 
bill,  or  an  enrolled  act,  to  be  a  law,  which  is 
not  among  the  archives  of  his  office  and 
legally  placed  there  as  a  law.  People  v. 
Hatch,  33  111.  9. 

Furnishing  copy  of  void  constitutional  pro- 
vision.—  Mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  furnish  a  certified  copy 
of  an  amendment  to  the  state  constitution, 
as  such,  where  the  supreme  court  has  ad- 
judged that  such  amendment  was  not  legally 
adopted,  although  Code  (1873),  §  3706,  pro- 
vides that  every  public  officer  having  the 
custody  of  a  public  record  shall  give  any 
person,  on  demand,  a  certified  copy  thereof, 
on  payment  of  the  fees.  Harvey  v.  McFar- 
land,  89  Iowa  703,  57  N.  W.  410. 

Alteration  of  legislative  records. — The  writ 
will  not  issue  to  expunge  matters  from  legis- 
lative records  for  the  reason  that  this  would 
be  an  interference  with  legislative  powers. 
State  V.  Wilson,  123  Ala.  259,  26  So.  482,  45 
L.  R.  A.  772.  Mandamus  will  not  lie  to 
compel  the  production  and  correction  in  ac- 
cordance with  allegations  of  the  petition,  of 
documents  filed  with  the  secretary  of  a  ter- 
ritory, purporting  to  be  a  record  of  the  pro- 
ceedings of  a  session  of  the  territorial  legis- 
lature, in  a  case  not  involving  private  rights. 
Clough  V.  Curtis,  134  U.  S.  361,  10  S.  Ct. 
573,  33  L.  ed.  945  [affirming  2  Ida.  (Hash.) 
523,  22  Pac.  8]. 

32.  People  v.  Hatch,  33  111.  9;  Harvey  v. 
McFarland,  89  Iowa  703,  57  N.  W.  410. 

License  of  corporation  under  name  used  by 
another. —  The  writ  will  not  issue  to  compel 
the  secretary  to  license  a  corporation  under 
a  name  the  use  of  which  by  the  corporation 
may  be  enjoined  by  an  existing  concern. 
People  V.  Rose,  219  111.  46,  76  N.  E.  42. 

Change  of  corporate  name. —  Where  the  sec- 
retary of  state  has  refused  to  receive  and 
file  a  certificate  of  a  vote  of  the  stock- 
holders of  a  corporation,  changing  its  name, 
for  the  reason  that  the  proposed  name  has 
been  previously  assumed  by  another  corpora- 
tion, mandamus  will  not  lie  to  compel  him 
to  file  such  certificate.  Illinois  Watch  Case 
Co.  1-.  Pearson,  140  111.  423,  31  N.  E.  400,  16 
L.  R.  A.  429. 

Recount  of  election. —  The  secretary  of  state 
cannot  be  compelled  to  recount  or  recanvass 
an  election,  after  the  governor's  certificate 
has  been  issued.  Myers  v.  Chalmers,  60 
Miss.  772;  State  v.  Rodman,  43  Mo.  256, 
holding  that  mandamus  will  not  issue  to 
compel  the  secretary  of  state  to  count  up 
votes,  where  the  office  in  question  is  already 
filled  by  a  person  holding  by  color  of  right 
by  virtue  of  a  commission  issued  to  him 
under  the  election. 
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may  resort  to  another  adequate  legal  remedy  for  tlie  enforcement  or  protection 
of  bis  riglit.^^ 

3.  State  Treasurer.  The  state  treasurer  may  be  compelled  to  perform  a 
ministerial  duty,^*  as  for  instance  to  pay  state  warrants,^^  or  to  indorse  a  warrant 
'*not  paid  for  want  of  funds,"  in  accordance  with  the  fact;^*^  to  transfer  money 
from  one  fund  to  another  to  redeem  state  bank-bills  when  so  required  by 
law;^^  to  redeliver  to  a  municipality  railroad  aid  bonds  deposited  with  him  under 
a  statute  held  unconstitutional;^^  or  to  surrender  in  pursuance  of  statute  a  fund 
deposited  with  him  by  a  life  insurance  company.^"  But  this  rule  extends  to 
ministerial  duties  only  and  the  writ  cannot  be  invoked  to  enable  a  creditor  of  the 
state  to  exercise  a  supervisory  control  over  the  state  treasurer  in  matters  in  which 
he  is  vested  with  discretion/^  Moreover  the  writ  will  not  lie  in  a  case  where  the 
treasurer  is  under  no  unquestioned  and  legally  defined  duty,*^  or  where  it  would 


Filing  articles  of  incorporation  under  abro- 
gated statute.-— Mandamus  will  not  issue  to 
compel  the  secretary  of  state  to  file  corporate 
articles  where  the  right  has  been  taken  away 
by  statute.  Preferred  Tontine  Mercantile 
Co.  V.  Secretary  of  State,  133  Mich.  395,  95 
N.  W.  417. 

33.  Arkansas  Bldg.,  etc..  Assoc.  v.  Madden, 
91  Tex.  461,  44  S.  W.  823. 

Other  adequate  remedy  preventing  man- 
damus see;  generally,  supra,  II,  D. 

34.  State  v.  Burke,  33  La.  Ann.  969 ;  State 
V.  Stephens,  136  Mo.  537,  37  S.  W.  506;  Wil- 
son V.  Swain,  60  N.  J.  L.  115,  36  Atl.  778 
(holding  that  mandamus  will  lie  to  compel 
the  state  treasurer  to  pay  over  to  a  railroad 
company,  upon  completion  of  its  road,  a  de- 
posit made  by  it  under  the  act,  March  4, 
1879,  the  duty  of  making  such  payment  being 
ministerial)  ;  State  v.  Bates,  38  S.  C.  326,  17 
S.  E.  28. 

Furnishing  evidence. —  Mandamus  lies  to 
compel  the  state  treasurer  to  deliver  out, 
upon  good  security,  a  mortgage  of  land  to 
the  state,  to  be  used  as  evidence  on  a  trial 
between  two  citizens,  concerning  the  same 
land,  which  one  claims  under  a  sale  made  by 
virtue  of  such  mortgage  in  behalf  of  the 
state.  De  Oyley's  Case,  1  Brev.  (S.  C.) 
238. 

35.  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.,  23 
Colo.  81,  46  Pac.  127  (holding  that  it  is 
proper  to  grant  a  peremptory  writ  to  the 
treasurer  to  pay  a  state  warrant  regular  and 
valid  on  its  face;  there  being  nothing  before 
the  court,'  by  way  of  proof  or  admissions  in 
the  pleadings,  to  overcome  the  presumption 
that  the  warrant  was  lawfully  issued  for  a 
valid  indebtedness  of  the  state)  ;  Raleigh, 
etc.,  Co.  V.  Jenkins,  68  N.  C.  499;  Bayne  v. 
Jenkins,  66  N.  C.  356;  Com.  v.  Butler,  99 
Pa.  St.  535  (warrants  for  salaries  of  mem- 
bers of  house  of  representatives)  ;  State  v. 
Hastings,  15  Wis.  75;  State  v.  Hastings,  10 
Wis.  518.  See  also  Hommerich  v.  Hunter,  14 
La.  Ann.  225.  Compare  Houston  Tap,  etc., 
P.  Co.  V.  Randolph,  24  Tex.  317. 

Effect  of  laches. —  Where  one,  having  a 
claim  against  the  state  entitled  to  be  paid 
out  of  a  special  fund,  neglected  to  present  it 
or  demand  payment  until  after  such  fund 
had  been  lawfully  exhausted,  he  could  not 
compel  the  issuance  of  a  warrant  against 
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such  fund  for  his  claim.  Parks  v.  Hays,  11 
Colo.  App.  415,  53  Pac.  893. 

36.  State  v.  Young,  21  Wash.  391,  58  Pac. 
220. 

37.  State  v.  Davidson,  114  Wis.  563,  88 
N.  W.  596,  90  N.  W.  1067,  58  L.  R.  A.  739. 

38.  People  v.  Holmes,  3  Mich.  544. 

39.  People  v.  State  Treasurer,  24  Mich. 
468;  People  v.  State  Treasurer,  23  Mich.  499. 

40.  Prewitt  v.  Illinois  L.  Ins.  Co.,  93  S.  W. 
633,  29  Ky.  L.  Rep.  447,  holding  that  the 
writ  in  such  case  is  not  an  action  against  the 
state. 

41.  State  V.  Dubuclet,  24  La.  Ann.  16;  Lord 
V.  Bates,  48  S.  C.  93,  26  S.  E.  213. 

42.  California. —  Camron  v.  Weil,  57  Cal. 
547  (holding  that  money  received  by  the 
state  treasurer,  although  collected  and  spe- 
cially appropriated  under  an  invalid  act, 
should  not  be  paid  into  the  general  fund, 
and  therefore  that  mandamus  should  not 
issue  to  compel  the  state  treasurer  to  pay 
into  the  general  fund  money  collected  under 
the  Drainage  Act)  ;  Smith  i;.  Kenfield,  57  Cal. 
138  (holding  that  the  v»^rit  will  not  issue  to 
compel  allowance  to  plaintiff  of  a  greater 
sum  as  salary  than  the  amount  fixed  by  the 
constitution) . 

FZoricZa.— State  v.  Knott,  48  Fla.  188,  37 
So.  307,  where  a  writ  to  compel  the  treas- 
urer to  pay  a  requisition  not  bearing  the  gov- 
ernor's signature  was  denied. 

Georgia. —  Fletcher  v.  Renfroe,  56  Ga.  674, 
holding  that  mandamus  does  not  lie  to  com- 
pel the  treasurer  to  pay  a  warrant  perfectly 
valid  and  outstanding  in  the  face  of  a  joint 
resolution  of  the  houses  of  the  legislature  ap- 
proved by  the  governor  directing  him  not  to 
do  so. 

Kansas. —  Topeka  First  Nat.  Bank  v. 
Heflebower,  58  Kan.  792,  51  Pac.  225,  hold- 
ing that  the  state  treasurer  will  not  be  com- 
pelled by  mandamus  to  register  and  pay 
orders  drawn  on  the  permanent  school  fund 
by  the  state  school  fund  commissioners  to 
pay  for  bonds  purchased  by  them  when  it 
appears  that  the  price  agreed  to  be  paid  is 
more  than  the  actual  market  price,  even 
though  the  excess  above  the  market  price  be 
so  small  that  the  purchase  cannot  be  de- 
clared an  improvident  one,  the  statute  pro- 
viding that  the  commissioners  should  not  pay 
more  than  the  actual  market  price. 
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in  eflPect  amount  to  a  suit  against  tlie  state  witliout  its  consent.^^  Tlius  it  is  held 
that  mandamus  does  not  lie  to  compel  a  state  treasurer  to  pay  a  debt  due  by  a 
state,  unless  it  appears  that  a  legal  appropriation  for  the  purpose  has  been  made 
and  that  there  are  moneys  in  the  treasury  applicable  to  the  claim.*^ 

4.  Auditor.  The  auditor  may  be  compelled  to  perform  a  ministerial  duty 
imposed  upon  him  by  law."*^  Thus  it  has  been  held  that  the  writ  may  be  awarded 
to  coerce  the  auditor  to  issue  warrants  for  salaries  of  officers,^^  for  an  excess  of 


Louisiana. — ■  State  v.  State  Treasurer,  32 
La.  Ann,  177  (holding  that  where  there  is  a 
sum  to  the  credit  of  the  general  fund  which 
is  inadequate  to  pay  the  warrants  presented 
to,  or  on  file  with,  the  state  treasurer  for 
payment,  the  treasurer  cannot  by  mandamus 
be  ordered  to  pay  the  whole  fund  to  one 
creditor,  to  the  exclusion  of  the  others)  ; 
State  V.  Dubuclet,  28  La.  Ann.  85;  State  v. 
Dubuclet,  2G  La.  Ann.  127;  State  v.  Dubuclet, 
24  La.  Ann.  16  (holding  that  mandamus  can- 
not be  invoked  by  a  creditor  of  the  state  to 
compel  the  state  treasurer  to  make  a  cer- 
tain distribution  of  funds,  not  yet  in  his 
hands,  as  they  mny  be  received  by  him). 

Michigan. —  Bresler  v.  Butler,  GO  jNIich.  40, 
26  N.  W.  825,  holding  that  where  a  person 
makes  application  for  a  mandamus  to  compel 
the  state  treasurer  to  pay  a  balance  claimed 
to  be  due  on  the  bills  of  the  government  stock 
bank  without  an  adjudication  determining 
that  the  amount  claimed  is  owing  from  the 
state,  such  application  will  be  refused. 

Missouri. —  State  v.  Bishop,  42  Mo.  504, 
holding  that  mandamus  will  not  lie  to  compel 
the  state  treasurer  to  pay  over  the  principal 
and  interest  of  state  bonds,  without  a  special 
act  of  legislature  authorizing  and  command- 
ing him  to  pay. 

North  Carolina. —  Garner  v.  Worth,  122 
N.  C.  250,  29  S.  E.  364,  holding  that  man- 
damus will  not  lie  to  compel  the  state  treas- 
urer to  pay  a  warrant  issued  by  the  auditor, 
where  the  treasurer  claims  that  the  amount 
of  indebtedness  is  incorrect,  and  that  the 
claim  was  not  duly  audited  by  such  auditor, 
the  question  raised  by  such  claims  being  for 
the  legislature  and  not  for  the  courts  to  de- 
termine. 

South  Carolina. —  Lord  v.  Bates,  48  S,  C. 
95,  26  S.  E.  213;  Ex  p.  Barnwell,  8  S.  C.  264. 

43.  Weston  v.  Dane,  51  Me.  461. 

44.  State  v.  Barret,  30  Mont.  203,  81  Pac. 
349  (holding  that  the  attorney-general  seek- 
ing to  enforce  by  mandamus  the  payment  of 
his  stenographer's  salary  cannot  occupy  any 
stronger  position  than  the  stenographer 
would  occupy,  nor  enforce  any  rights  which 
the  stenographer  could  not  enforce)  ;  Havne 
f.  Hood,  I  S.  C.  16.  See  also  State  v.  John- 
son, 28  La.  Ann.  932. 

45.  Brewer  v.  Watson,  61  Ala.  310  (holding 
that  the  public  interests  are  not  endangered, 
by  allowing  a  tax-collector  or  his  attorney 
to  inspect  the  collector's  account  with  the 
state,  as  kept  in  books  in  the  auditor's  office, 
and^  if  such  inspection  is  requested  and  the 
auditor  denies  it,  mandamus  lies  against 
him);  Bryan  v.  Cattell,  15  Iowa  538; 
Peters  v.  Auditor,  33  Gratt.  (Va.)  368  (hold- 
ing that  the  state  auditor  may  be  compelled 


to  furnish  the  local  revenue  commissioner 
with  proper  books)  ;  State  v.  Burdick,  3 
Wyo.  588,  28  Pac.  146.  See  also  State  v. 
Babeock,  19  Nebr.  230,  27  N.  W.  98. 

In  Michigan  the  supreme  court  has  no 
jurisdiction  by  mandamus  to  coerce  or  direct 
the  action  of  the  board  of  state  auditors  in 
respect  to  their  constitutional  duties  as  they 
are  made  an  independent  tribunal  by  the 
constitution  of  the  state.  People  v.  State 
Auditors,  32  Mich.  191.  One  who  is  engaged 
in  publishing  law  books  and  is  ready  to  give 
security  to  bid  for  the  publication  of  the 
state  reports  is  a  proper  relator  in  mandamus 
proceedings  to  compel  the  board  of  state 
auditors  to  advertise  for  proposals  under  the 
statutes.  The  board  as  to  duties  imposed  on 
it  by  the  legislature  outside  of  its  consti- 
tutional duties  is  subject  to  mandamus. 
People  i:  State  Auditors,  42  Mich.  422,  4 
N.  W.  274.  The  auditor-general  may  be  com- 
pelled to  perform  a  ministerial  duty,  as  for 
instance  to  issue  a  proper  warrant.  Lachance 
V.  Auditor-Gen.,  77  Mich.  563,  43  N.  W.  1005. 

46.  Alalama. —  Purifoy  v.  Andrews,  101 
Ala.  643,  16  So.  541;  Reynolds  v.  Taylor,  43 
Ala.  420. 

/(^a/io.— Gilbert  t*.  Moody,  3  Ida.  3,  25 
Pac.  1092,  stenographer's  fees  authorized  by 
statute. 

Iowa. —  Bryan  v.  Cattell,  15  Iowa  538. 

Kentucky. —  Lindsey  v.  State  Auditor,  3 
Bush  231;  Page  v.  Hardin,  8  B.  Mon.  648. 

Louisiana. —  State  v.  Jumel,  30  La.  Ann. 
861. 

Mississippi. —  Swann  v.  Buck,  40  Miss.  268, 
holding  that  the  right  of  a  public  officer  to 
receive  a  warrant  for  the  salary  attached  by 
law  to  his  office  may  be  enforced  by  man- 
damus, when  it  is  made  by  statute  the  duty 
of  the  auditor  "  to  grant  to  every  claimant 
authorized  to  receive  the  same,  a  warrant  on 
the  State  treasury." 

Montana. —  State  V.  Kenney,  10  Mont.  533, 
26  Pac.  999,  salary  of  the  reporter  of  the 
supreme  court  reports. 

North  Carolina. —  White  V.  Ayer,  126  N.  C. 
570,  36  S.  E.  132. 

C7fa/i.— State  v.  Richards,  15  Utah  477, 
49  Pac.  532;  Williams  v.  Clayton,  6  Utah 
86,  21  Pac.  398. 

Appropriation  for  salary. —  Mandamus  lies 
to  compel  an  auditor  to  draw  a  warrant  for 
an  officer's  pay,  where  there  is  an  appro- 
priation for  it.  Black  v.  State  Auditor,  26 
Ark.  237;  Byrd  v.  Conway,  5  Ark.  436; 
Ex  p.  Tully,  4  Ark.  220,  38  Am.  Dec.  33. 
But  it  is  held  that  the  writ  will  not  lie  where 
no  appropriation  has  been  made  (State  V. 
Johnson,  28  La.  Ann.  932)  ;  or  where  the  ap- 
propriation  for  the   purpose   has  been  ex- 
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taxes  paid  by  mistake,*''  or  for  just  claims  generally  against  the  state  for  the  pay- 
ment of  which  provision  is  made  by  law,*^  to  execute  and  deliver  tax  deeds,^^  to 
allow  inspection  of  records,^^  to  issue  notes  to  a  bank,^^  or  to  transfer  bonds  as 
required  by  statute.^^  Where  there  is  a  specific  appropriation  by  the  legislature  of 
a  sum  certain  to  be  paid  in  satisfaction  of  a  claim,^^  where  the  claim  has  been  duly 


hausted  (Hager  v.  Shuck,  87  S.  W.  300,  27 
Ky.  L.  Rep.  957 ) .  Compare  Bryan  v.  Cattell, 
15  Iowa  538.  On  the  other  hand  in  Reynolds 
V.  Taylor,  43  Ala.  420,  it  was  held  that  if 
the  salary  of  a  public  officer  is  fixed,  and  the 
times  of  payment  prescribed  by  law,  no  spe- 
cial annual  appropriation  is  necessary  to  au- 
thorize the  auditor  to  issue  his  warrant  for 
its  payment.  On  an  application  for  man- 
damus to  compel  the  issuance  of  a  warrant 
for  the  salary  of  a  member  of  the  code  com- 
mission, which  had  been  refused  for  want  of 
an  appropriation,  it  was  held  that  the  desig- 
nation in  the  act  authorizing  the  appoint- 
ment of  the  commission  of  a  designated  sum 
as  compensation  for  the  commissioners  con- 
stituted an  appropriation.  State  v.  Kenney, 
10  Mont.  485,  26  Pac.  197. 

Where  title  to  ofi&ce  is  in  dispute. —  It  has 
been  held  that  the  auditor  of  public  accounts 
cannot  be  required  by  mandamus  to  issue  a 
warrant  to  the  relator  for  the  salary  of  an 
office  while  another  person  holds  the  commis- 
sion; that  it  is  no  part  of  the  duty  of  the 
auditor  to  determine  the  right  to  the  office, 
and  it  cannot  be  determined  as  a  collateral 
matter  in  such  a  proceeding.  Winston  v. 
Moseley,  35  Mo.  146.  On  the  other  hand  it 
has  been  held  that  mandamus  is  maintainable 
to  compel  a  state  auditor  to  issue  a  warrant 
on  the  treasurer  for  relator's  salary  as  super- 
intendent of  a  water  division,  after  relator's 
alleged  improper  removal  from  such  office  and 
the  appointment  of  his  successor,  although 
relator's  title  to  the  office  was  incidentally 
involved  in  such  proceeding  to  which  relator's 
successor  was  not  a  party.  State  v.  Grant, 
14  Wyo.  41,  81  Pac.  795,  82  Pac.  2,  1  L.  R.  A. 
N.  S.  588.  On  an  application  by  a  member 
of  the  legislature  for  a  writ  of  mandate  to 
compel  the  state  auditor  to  audit  and  settle 
his  account  for  mileage  and  attendance,  it  has 
been  held  that  an  allegation  merely  that  a 
controversy  has  arisen  as  to  his  election  is  im- 
material. State  V.  Kenney,  9  Mont.  223,  23 
Pac.  733. 

Inquest  claims  of  justice  of  the  peace  see 

Lachance  v.  Auditor-Gen.,  77  Mich.  563,  43 
N.  W.  1005,  mandamus  against  auditor-gen- 
eral. 

Mandamus   to   enforce   sheriff's   fees  or 

charges  see  State  v.  Brewer,  62  Ala.  215 ; 
Reynolds  v.  McWilliams,  49  Ala.  552 ;  McKin- 
ney  v.  Reynolds,  44  Ala.  660 ;  Johnson  v.  Rey- 
nolds, 44  Ala.  586. 

47.  German  Security  Bank  v.  Coulter,  112 
Ky.  577,  66  S.  W.  425,  23  Ky.  L.  Rep.  1888 
(holding  that  the  state  auditor  may  be  re- 
quired by  mandamus  to  draw  his  warrant  on 
the  treasury  in  favor  of  a  bank  for  an  excess 
of  taxes  paid  by  it  into  the  treasury  by  reason 
of  a  mistake  as  to  the  rate  of  taxation  upon 
the  amount  assessed,  but  not  for  an  excess  of 
taxes  paid  by  reason  of  an  erroneous  assess- 
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ment,  the  auditor  having  no  power  to  cor- 
rect erroneous  assessments)  ;  Bank  of  Com- 
merce y.  Stone,  108  Ky.  427,  56  S.  W.  683,  22 
Ky.  L.  Rep.  70 ;  Louisville  City  Nat.  Bank 
V.  Coulter,  66. S.  W.  427,  23  Ky.  L.  Rep.  1883; 
Farmers'  Nat.  Bank  v.  Stone,  58  S.  W.  983, 
22  Ky.  L.  Rep.  831. 

Where  taxes  on  township  school  lands,  the 
title  of  which  is  held  under  a  certiiicate  of 
purchase  from  the  county  auditor,  have  been 
wrongfully  assessed  and  paid,  and  the  pur- 
chaser has  presented  to  the  auditor  a  prop- 
erly authenticated  certificate  of  the  board  of 
county  commissioners  of  the  county  wherein 
such  land  is  situated  that  he  has  been  ille- 
gally assessed,  and  has  illegally  paid  taxes  on 
the  land,  for  state,  school,  and  sinking  fund 
purposes,  to  a  certain  amount,  which  has  been 
duly  paid  to  the  treasurer  of  the  state  and 
received  into  the  state  treasury,  and  has  re- 
quested the  auditor  to  audit  such  claim,  and 
issue  a  warrant  to  the  treasurer  of  state  for 
the  payment  thereof,  and  the  auditor  has  re- 
fused to  comply  with  such  request,  he  may 
be  required  to  do  so,  by  a  writ  of  mandate. 
Henderson  v.  State,  53  Ind.  60. 

Certificate  of  error  in  tax  cases  see  Hub- 
bard V.  Auditor-Gen.,  120  Mich.  505,  79  N.  W. 
979,  mandamus  against  auditor-general. 

48.  State  v.  Brewer,  62  Ala.  215. 

49.  Purifoy  f.  Lamar,  112  Ala,  123,  20  So. 
975 ;  McCulloch  v.  Stone,  64  Miss.  378,  8  So. 
236,  holding  that  it  is  not  within  the  province 
of  the  auditor  to  determine  upon  the  validity 
of  a  tax  title  acquired  by  the  state. 

50.  Brewer  v.  Watson,  61  Ala.  310;  Cle- 
ment V.  Graham,  78  Vt.  290,  63  Atl.  146. 

51.  Citizens'  Bank  v.  Wright,  6  Ohio  St. 
318. 

52.  Robinson  v.  Rogers,  24  Gratt.  (Va.) 
319. 

53.  Rice  v.  State,  95  Ind.  33  (holding  that 
mandamus  will  lie  to  compel  the  state  auditor 
to  draw  a  warrant  for  a  claim  for  which 
money  has  been  appropriated  and  is  in  the 
treasury)  ;  State  v.  Steele,  37  La.  Ann.  353; 
Buffington  v.  Clinton,  28  La.  Ann.  132 ;  State 
V.  Clinton,  28  La.  Ann.  72 ;  State  v.  Bordelon, 
6  La.  Ann.  68;  People  v.  Schuyler,  79  N.  Y. 
189  (reimbursement  of  person  for  advancing 
money  for  public  improvement ) . 

Warrant  for  sum  appropriated  for  lunatic 
asylum.—  State  v.  State  Auditor,  46  Mo.  326. 

In  Nebraska  it  has  been  held  that  the  con- 
stitutional provision  requiring  claims  upon 
the  state  treasurer  to  be  examined  and  ad- 
justed by  the  auditor  applied  to  all  claims, 
whether  there  had  been  a  specific  appropria- 
tion by  the  purpose  of  paying  the  claims  or 
not,  for  that  mandamus  will  not  lie  to  com- 
pel the  auditing  of  a  claim  in  favor  of  the 
relator  where  an  appropriation  has  been  made 
therefor.  State  v.  Babcock,  22  Nebr.  38,  33 
N.  W.  711.    But  in  a  later  case  it  was  held 
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allowed  by  the  legislature,^^  or  where,  although  not  fixed  by  statute,  the  amount 
of  the  claim  has  been  determined  by  a  duly  authorized  official  or  is  not  in  dis- 
pute,^^  or  where  the  claim  has  been  htigated  and  its  validity  determined  by  a 
court  of  competent  jurisdiction,^^  the  writ  will  lie.  Where  a  state  auditor  in  the 
discharge  of  his  duties  has  a  discretion  to  exercise,^^  as  for  instance  in  the  allow- 
ance or  rejection  of  a  claim  against  the  state,  his  decision  cannot  be  controlled  by 
mandamus,^^  especially  after  the  auditor  has  already  acted  upon  the  matter.^^ 
Kor  will  his  discretion  as  to  the  amount  of  the  claim  to  be  allowed  be  interfered 
with  by  mandamus.^^  But  if  he  refuses  to  act  upon  a  claim  properly  presented 
to  him,  the  court  will  compel  him  to  do  so.^^  A¥here  there  is  another  adequate 
remedy,^^  as  for  instance,  where  the  right  of  appeal  is  given  to  a  claimant  whose 
claim  lias  been  disallowed  in  whole  or  in  part  by  the  auditor,^^  the  writ  will  not 


that  this  rule  should  be  restricted  to  such 
claims  and  demands  as  the  state  is  under  a 
legal  obligation  to  pay,  and  not  extended  I.0 
appropriations  of  specific  sums  of  money 
made  by  the  legislature,  as  a  donation,  gift, 
reward,  or  charity.  Sayre  v.  Moore,  40  ISebr. 
854,  59  N.  W.  755,  claim  for  reimbursement 
of  county  for  expenses  of  murder  trial. 

Necessity  for  appropriation. —  In  order  to 
compel  the  state  auditor  by  mandamus  to 
issue  his  warrant  for  an  appropriation  it  has 
been  held  that  it  must  clearly  appear  either 
that  there  were,  at  the  date  of  the  appropria- 
tion, funds  in  the  treasury,  not  otherwise  ap- 
propriated, sufficient  to  pay  the  same,  or  that 
the  general  assembly  making  such  appropria- 
tion did,  within  constitutional  limits,  pro- 
vide for  levying  a  sufficient  tax  to  pay  such 
appropriation  within  the  proper  fiscal  years. 
Henderson  v.  People,  17  Colo.  587,  31  Pac. 
334.  So  in  State  v.  Porter,  89  Ind.  260,  it 
was  held  that  the  auditor  cannot  be  com- 
pelled by  mandamus  to  issue  his  warrant  in 
payment  of  a  claim  unless  there  be  money 
actually  in  the  treasury  specifically  appro- 
priated by  law  to  the  purpose  for  which  such 
warrant  is  drawn.  See  also  Dodd  v.  Miller, 
14  Ind.  433,  holding  that  under  statute 
claims  for  work  done  for  the  commissioners 
of  swamp  lands  are  only  payable  out  of  the 
swamp  land  fund,  and  an  answer  by  the  state 
auditor  to  an  alternative  writ  of  mandamus 
to  compel  him  to  issue  a  warrant  for  the 
payment  of  such  a  claim  that  there  is  no 
money  in  the  fund  on  which  the  warrant  is 
to  be  drawn  is  sufficient.  So  it  is  held  that 
the  writ  will  not  be  awarded  to  compel  the 
auditor-general  to  issue  a  warrant  for  a 
bounty  when  the  fund  has  been  exhausted. 
Smith  V.  Auditor-Gen.,  80  Mich.  205,  45 
N.  W.  136.  On  the  other  hand  it  has  been 
held  that  the  auditor  may  be  compelled  to 
draw  warrants  under  state  contracts,  al- 
though there  is  no  money  in  the  treasury  to 
pay  them.  People  v.  Lippincott,  72  111. 
578. 

54.  Fordyce  v.  Godman,  20  Ohio  St.  1,  13. 

55.  Fisk  V.  Cuthbert,  2  Mont.  593,  holding 
that  under  Cod.  St.  c.  64,  authorizing  the 
general  recorder  to  have  published  at  the 
public  expense  a  list  of  certain  brands  and 
marks,  mandamus  will  lie  to  compel  the 
territorial  auditor  to  issue  a  warrant  in 
payment  of  the  services  of  one  who  published 


such  list  under  a  contract  with  the  general 
recorder,  although  the  law  does  not  fix  a  cer- 
tain compensation  for  such  services,  and  the 
auditor  defends  on  the  grounds  that  he  has 
no  power  to  fix  the  same. 

56.  State  v.  Weston,  69  Nebr.  695,  96  N.  W. 
668,  5  Nebr.  (Unoff.)  576,  99  N.  W.  520. 

Where  an  inquest  of  damages  from  the  con- 
struction of  a  levee  on  plaintifi"'s  land  has 
been  had,  the  auditor  cannot  be  heard  to 
deny  that  plaintiflf  is  the  owner  of  the  land 
on  which  the  levee  was  located,  in  proceed- 
ings to  compel  him  to  issue  his  warrant  for 
the  payment  of  the  damages,  since  it  will  be 
presumed  that  this  fact  was  properly  found 
by  the  jury.  Auditor  v.  Crise,  20  Ark.  540; 
Crise  v.  Auditor,  17  Ark.  572. 

57.  Holliday  v.  Henderson,  67  Ind.  103, 
holding  that  the  auditor's  discretion  in  the 
selection  of  a  newspaper  in  which  a  publica- 
tion is  to  be  made  cannot  be  controlled  by 
mandamus. 

58.  Arkansas. — Danley  v.  Whiteley,  14  Ark. 
687. 

Colorado. —  People  v.  Colorado  Terr.  Audi« 
tor,  2  Colo.  97. 

Louisiana. — •  State  v.  Jumel,  McGloin  144. 

Missouri. — -State  v.  Thompson,  41  Mo.  13, 
holding  that  mandamus  will  not  lie  to  com- 
pel the  state  auditor  to  audit  and  settle  a 
bill  of  costs,  duly  certified  by  the  judge  and 
the  circuit  attorney,  as  required  by  law. 

South  Dakota. —  Sawyer  v.  May  hew,  10 
S.  D.  18,  71  N.  W.  141. 

Washington. — State  v.  Cheetham,  20  Wash. 
64,  54  Pac.  772. 

59.  Osborn  v.  Clark,  1  Ariz.  397,  25  Pac. 
797. 

60.  Burton  v.  Furman,  115  N.  C.  166,  20 
S.  E.  443. 

dl.  People  V.  State,  2  Colo:  97;  State  v. 
Cornell,  56  Nebr.  143,  76  N.  W.  459,  holding 
that  if  the  state  auditor  refuses  to  examine 
or  pass  upon  a  claim  against  the  state,  the 
supreme  court  will  not  examine  into  the 
merits  of  the  claim  as  a  means  of  determin- 
ing whether  action  would  be  available  to  the 
claimant,  but  will  compel  action,  and  leave 
the  merits  to  be  examined  in  the  manner 
approved  by  him. 

62.  State  v.  Cheetham,  20  Wash.  64,  54 
Pac.  772. 

63.  State  v,  Babcock,  22  Nebr.  38,  33  N.  W, 
711. 

[V,  B,  4] 


238    [26  Cyc] 


MANDAMUS 


lie.  Where  it  is  not  sliown  to  be  within  the  authority  and  duty  of  the  auditor  to 
perforin  the  act  in  question,^*  or  where  tlie  proceeding  is  in  effect  a  suit  against 
the  state  without  its  consent,^^  tlie  writ  will  not  be  awarded. 

6.  Controller.  Matidainus  lies  against  a  state  controller  to  enforce  duties 
wholly  ministerial/^  and  has  been  awarded  to  compel  him  to  draw  warrants  for 


64.  Alabama. —  State  v.  Brewer,  62  Ala. 
215,  where  the  writ  was  denied  to  compel' the 
payment  of  a  slieriff's  fees  on  the  ground 
that  he  was  a  defaulter. 

Illinois. —  Swigert  v.  Hamilton  County, 
130  111.  538,  22  N.  E.  609,  issuance  of  a  war- 
rant for  an  unliquidated  amount. 

Louisiana. — ■  State  v.  Graham,  24  La.  Ann. 
429,  holding  tliat  where  a  statute  authoriz- 
ing a  public  improvement  specified  that  the 
contractor  who  did  the  work  was  to  be  paid 
in  bonds,  issued  in  instalments,  on  the  certi- 
ficate of  the  commissioners  in  charge  of  the 
improvement  that  a  section  had  been  com- 
pleted, mandamus  will  not  lie  to  the  state 
auditor  to  compel  him  to  issue  certificates 
of  indebtedness  to  the  contractor,  the  certifi- 
cate of  the  commissioners  not  having  been 
issued. 

Michigan. —  People  v.  Auditor-Gen.,  36 
Mich.  271  (receiving  returns  of  delinquent 
lands  made  after  the  prescribed  time)  ;  Peo- 
ple 17.  Auditor-Gen.,  17  Mich.  161  (where  it 
was  not  satisfactorily  shown  that  all  condi- 
tions as  to  the  location  of  a  school  of  medi- 
cine at  a  place  other  than  Ann  Arbor  had 
been  complied  with). 

Missouri.— Stsite  v.  Allen,  180  Mo.  27,  79 
S.  W.  164,  holding  that  since  the  statute 
authorizes  the  governor  to  ascertain  the  fees 
to  be  allowed  a  messenger  for  bringing  back 
a  fugitive  from  justice  the  auditor  cannot 
be  made  to  pay  those  fees  until  the  governor 
has  determined  how  much  shall  be  allowed. 

Nebraska. — •  State  v.  Moore,  48  Nebr.  870, 
67  N.  W.  876,  holding  that  a  company  which 
has  exceeded  its  authority  by  accepting  a 
note  in  payment  of  membership  fees  required 
to  be  paid  in  advance,  although  it  did  so  in 
good  faith  in  reliance  on  the  opinion  of  the 
attorney-general,  cannot  maintain  mandamus 
against  the  auditor  to  compel  the  issuance 
of  a  license  to  it. 

Ohio. —  Fordyce  v.  Godman,  20  Ohio  St.  1, 
where  a  claim  had  not  been  duly  authorized 
by  the  legislature. 

Issuance  of  certificate  in  opposition  to  in- 
junction.—  In  Livingston  v.  McCarthy,  41 
Kan.  20,  20  Pac.  478,  it  was  held  that  man- 
damus will  not  issue  against  the  auditor  to 
compel  him  to  issue  a  certificate  for  loss 
sustained  by  the  burning  of  a  town  by  guerril- 
las, where  it  is  shown  that  another  person 
claims  an  interest  in  the  certificate  adverse 
to  plaintiff,  and  in  an  action  brought  against 
defendant  and  plaintiff  by  the  third  person 
the  delivery  of  such  certificate  to  plaintiff 
has  been  enjoined. 

Failure  of  approval  within  proper  time  as 
ground  for  refusal  of  warrant. —  When  the 
state  auditor  refused  to  issue  a  warrant  for 
payment  of  a  claim,  on  the  ground  that  the 
time  had  expired  in  which  it  should  have 
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been  approved,  mandamus  will  lie  to  compel 
him  to  issue  the  warrant,  where  the  claim 
had  been  presented  in  time,  but  the  auditor 
and  secretary  of  state  had  postponed  the 
approval  thereof  until  after  the  expiration 
of  the  time  required  by  law  in  which  the 
approval  should  liave  been  made,  as  the  duty 
to  approve  the  claim  was  a  continuing  one. 
State  V.  Cornell,  00  Nebr.  694,  84  N.  VV.  87. 

Payment  of  greater  compensation  than  fixed 
by  law. —  Where  the  compensation  for  serv- 
ices of  officers,  employees,  etc.,  of  the  general 
assembly  is  fixed  by  law,  tne  auditor  cannot 
be  compelled  by  mandamus  to  audit  and 
pay  any  increased  compensation  attempted 
to  be  given  by  separate  resolutions  of  each 
house,  or  by  the  general  appropriation  bill 
providing  therefor  in  pursuance  of  such 
resolutions.  People  v.  Spruance,  8  Colo.  307, 
6  Pac.  831. 

Writ  to  compel  pursuance  of  particular 
methods. —  A  mere  creditor  of  the  state,  who 
has  the  auditor's  warrants  for  his  claim, 
cannot  maintain  mandamus  against  that 
officer  to  compel  him  to  pursue  certain 
methods  in  the  settlement  of  accounts  with 
the  tax-collectors,  so  that  relator  may  get  his 
money  sooner.  State  v.  Dubuciet,  28  La. 
Ann.  85. 

65.  State  v.  Jumel,  McGloin  (La.)  144 
(holding  that  mandamus  will  not  lie  to  com- 
pel the  state  auditor  in  violation  of  an  ex- 
press provision  of  law  making  a  different 
disposition  of  the  funds  in  the  public  treas- 
ury to  draw  his  warrant  on  the  treasurer  for 
the  payment  of  vouchers  issued  to  the  rela- 
tor by  the  committee  on  contingent  expenses 
of  the  house  of  representatives,  as  the  pro- 
ceeding, while  nominally  against  the  auditor, 
is  in  reality  against  the  state,  which,  as  a 
sovereign,  is  beyond  judicial  control)  ;  Ot- 
tawa County  V.  Alpin,  69  Mich.  1,  36  N.  W. 
702  (holding  that  an  application  by  a  board 
of  county  supervisors  for  mandamus  to  com- 
pel the  auditor-general  to  pay  over  certain 
taxes  received  to  the  county  treasurer  is  in 
effect  a  suit  against  the  state  and  cannot 
be  maintained  without  its  consent)  ;  Sanilac 
County  V.  Aplin,  68  Mich.  659,  36  N.  W. 
794;  People  v.  Auditor-Gen.,  38  Mich.  746 
(holding  that  where  money  has  gone  into  the 
state  treasury,  as  part  of  the  general  balance 
rightfully  received,  and  not  as  a  separate 
and  independent  item  wrongfully  received, 
mandamus  will  not  lie  to  require  its  repay- 
ment,  nor  can  any  suit  be  maintained  for  it 
unless  voluntarily  allowed  within  the  au- 
thority of  some  proper  officer). 

66.  " California. —  People  v.  Bell,  4  Cal.  177. 
Connecticut. — State  v.  Staub,  61  Conn.  553, 

23  Atl.  924,  holding  that  mandamus  will  lie 
to  compel  the  state  controller  to  distribute 
the  money  which  the  general  assembly  has 
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salaries  of  public  officers,^'^  or  for  money  due  on  a  state  contract,^^  to  direct  the 
levy  of  a  state  tax  to  pay  the  public  debt,^^  or  to  allow  the  district  attorney  to 
inspect  records  in  his  officeJ*^  But  the  writ  will  not  lie  where  its  effect  would  be 
to  interfere  with  the  controller  in  matters  requiring  the  exercise  of  judgment  and 
discretion  on  his  part.'^^  Thus  it  is  held  that  a  state  controller  cannot  be  com- 
pelled to  audit  claims  against  the  state  in  any  particular  way  or  for  any  particular 
amountJ^  In  the  same  way  where  the  duty  of  the  controller  to  perform  the  act 
in  question  is  not  clear,'^  or  where  there  is  another  adequate  remedy  at  law,'^  the 
writ  will  not  lie. 

6.  Attorney-General.    The  general  rule  that  mandamus  cannot  be  resorted  to 


granted  to  the  several  towns  of  the  state 
in  aid  of  common  schools,  and  which  Gen. 
St.  §  2228,  orders  him  to  distribute. 

Nevada. —  State  i'.  Hobart,  12  Nev.  408. 

New  Jersey. —  Compton  v.  Comptroller,  52 
N.  J.  L.  150,  18  Atl.  584  (holding  that  when 
the  facts  upon  which  an  appropriation  of 
money  by  a  state  falls  due  are  conceded, 
and  the  controller  refuses  to  issue  his  war- 
rant for  the  payment  merely  because  he  has 
taken  a  different  view  of  the  law  from  that 
entertained  by  the  court,  a  mandamus  will 
lie  to  compel  him  to  issue  the  warrant)  ; 
Angle  r.  Runyon,  38  N.  J.  L.  403  (holding 
that  where  an  act  of  the  legislature  directed 
the  treasurer  of  the  state  to  pay  a  certain 
sum  of  money  to  A  for  alleged  military  serv- 
ices, and  an  application  was  made  for  man- 
damus to  compel  the  controller  to  certify 
the  claim  for  payment,  a  return  showing 
facts  recited  in  the  preamble  to  the  act  as 
grounds  on  which  the  gift  was  made  to  be 
untrue,  and  that  the  legislature  was  im- 
posed upon  in  passing  the  act,  was  insuffi- 
cient as  an  answer  to  the  writ  and  should 
be  stricken  out). 

Texas.— Jiart  v.  Stephens,  (1907)  100 
S.  W.  135. 

67.  Nichols  v.  Comptroller,  4  Stew.  &  P. 
(Ala.)  154;  People  v.  Whitman,  6  Cal.  659; 
Powler  V.  Peirce,  2  Cal.  165;  State  v.  Gam- 
ble, 13  Fla.  9:  Pickle  v.  McCall,  86  Tex.  212, 
24  S.  W.  265. 

Absence  of  statute  fixing  salary  or  making 
appropriation. — Where  there  is  no  permanent, 
continuing  statute,  or  constitutional  pro- 
vision fixing  the  salary  of  a  circuit  judge, 
and  no  appropriation  has  been  made  there- 
for, mandamus  Mali  not  issue  to  compel  the 
controller-general  to  issue  a  warrant  for  a 
salary,  and  the  state  treasurer  to  pay  it, 
since  the  proceeding  would  be  against  the 
state,  in  which  case  the  court  would  have 
no  jurisdiction.  State  v.  Jennings,  68  S.  C. 
411,  47  S.  E.  683. 

68.  People  v.  Brooks,  16  Cal.  11,  warrant 
for  money  due  lessee  of  convict  labor  from 
state. 

69.  Morton  v.  Comptroller-Gen.,  4  S.  C. 
430. 

70.  State  v.  Hobart,  12  Nev.  408. 

71.  State  1-.  Barnes,  25  Fla.  298,  5  So.  722, 
23  Am.  St.  Rep.  516  (approval  of  sheriff's 
bond)  ;  Towle  v.  State,  3  Fla.  202  (where 
the  controller  was  vested  with  a  discretion 
in  auditing  the  accounts  of  a  sheriff  and  in 
deciding  upon  the  legality  of  his  claims  for 


fees)  ;  Wailes  v.  Smith,  76  Md.  469,  25  Atl. 
922 ;  Lewright  v.  Love,  95  Tex.  157,  65  S.  W. 
1089  (holding  that  under  Rev.  St.  art.  5049, 
subd.  42,  providing  that  the  operators  of 
railroads  within  the  state  shall  pay  a  tax 
on  the  gross  receipts  from  passenger  travel, 
which  receipts  shall  be  returned  under  oath 
to  the  controller,  and  the  tax  be  collected 
by  him  under  such  regulations  as  may  be 
prescribed,  the  controller  cannot  be  compelled 
by  mandamus  to  institute  such  suit,  although 
it  were  his  duty  to  do  so. 

72.  People  v.  Roberts,  163  N.  Y.  70,  57 
N.  E.  98  [reversing-  45  N.  Y.  App.  Div.  145, 
61  N.  Y.  Suppl.  148]. 

73.  California.— Fatty  v.  Colgan,  97  Cal. 
251,  31  Pac.  1133,  18  L.  R.  A.  744,  where  the 
act  creating  the  duty  was  on  its  face  uncon- 
stitutional. 

Maryland. —  Green  v.  Purnell,  12  Md. 
329. 

Nevada. —  State  v.  Hallock,  20  Nev.  326, 
22  Pac.  123,  holding  that  mandamus  will 
not  lie  against  the  state  controller  to  com- 
pel him  to  issue  a  warrant  in  any  greater 
amount  than  audited  and  allowed  by  the 
board  of  examiners. 

Neio  Jersey. —  Rutgers  College  v.  Morgan, 
71  N.  J.  L.  663,  60  Atl.  205  [affirming  70 
N.  J.  L.  460,  57  Atl.  250],  where  by  statute 
the  state  controller  was  authorized  to  with- 
hold his  warrant  on  the  state  treasurer  for 
a  sum  appropriated  to  a  college,  until  a 
certain  act  had  been  judicially  determined 
to  be  constitutional. 

Tennessee. —  State  v.  Nolan,  8  Lea  663, 
holding  that  the  state  controller  will  not 
be  compelled  by  mandamus  to  issue  his  war- 
rant for  the  payment  of  a  judgment  against 
the  state  for  costs,  where  it  is  apparent  that 
the  judgment  was  irregular  and  not  author- 
ized by  law. 

Necessity  for  appropriation  for  claims 
sought  to  be  enforced. —  It  has  been  held 
that  it  is  a  conclusive  answer  to  an  applica- 
tion for  a  peremptory  mandamus  to  compel 
the  controller  to  draw  his  warrant  upon  the 
treasurer  for  the  payment  of  a  claim  upon 
the  treasury  that  no  appropriation  has  ever 
been  made  by  law  for  the  payment  of  the 
claim,  as  required  by  the  constitution.  Peo- 
ple V.  Burrows,  27  Barb.  (N.  Y.)  89,  16 
How.  Pr.  27  [affirmed  in  17  N.  Y.  235]. 
See  also  State  v.  La  Grave,  23  Nev.  25,  41 
Pac.  1075,  62  Am.  St.  Rep.  764;  Nichols  v. 
Comptroller,  4  Stew.  &  P.   (Ala.)  154. 

74.  Chisholm  v.  McGehee,  41  Ala.  192. 
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to  control  the  exercise  of  official  discretion  has  been  applied  where  it  was  sought 
to  compel  the  state  attorney-general  to  institute  quo  warranto  proceedings,'*'^  or 
to  issue  a  corporation  certificate/^  or  to  approve  a  contract  for  legal  services  ren- 
dered to  a  receiver.'^^  With  respect  to  discretionary  duties  it  is  only  wliere  it 
clearly  appears  that  the  attorney -general  is  not  in  the  discharge  of  his  duty  in 
refusing  to  exercise  his  discretion  at  all,  or  is  acting  in  utter  disregard  of  the  legal 
right  of  others,  that  the  writ  v^'ill  lie.''^  But  mandamus  will  lie  to  compel  the 
attorney-general  to  perform  a  ministerial  duty,'''^  as,  for  instance,  to  compel  the 
payment  into  the  treasury  of  moneys  paid  to  him  under  stipulations  and 
judgments  in  actions  by  the  state  for  taxes.^^ 

7.  Insurance  Commissioner.  Mandamus  lies  to  compel  a  state  commissioner  or 
superintendent  of  insurance  to  perform  a  ministerial  duty,^^  but  not  to  compel  the 
performance  of  an  act  not  falling  within  his  duties    or  an  act  involving  tlieexer- 


75.  Michigan. —  People  v.  Atty.-Gen.,  41 
Mich.  728,  3  N.  W.  205,  quo  warranto  to  de- 
termine right  of  corporation  to  exercise  fran- 
chise. Compare  Lamoreaux  v.  Atty.-Gen.,  89 
Mich.  146,  50  N.  W.  812,  where  it  was  in- 
timated that,  if  the  prosecuting  attorney  of 
the  county  declines  to  act,  an  elector  and  tax- 
payer may  apply  to  the  attorney-general, 
and,  on  his  refusal,  may  institute  proceedings 
in  the  supreme  court  to  compel  him  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto to  determine  the  right  of  a  person  to 
the  office  of  sheriff. 

Missouri. —  State  v.  Talty,  166  Mo.  529, 
66  S.  W.  361,  quo  warranto  to  determine 
right  of  person  to  office. 

New  York. —  People  v.  Fairchild,  67  N.  Y. 
334  [affirming  8  Hun  334]  ;  People  v.  Atty.- 
Gen.,  22  Barb.  114;  People  v.  Atty.-Gen., 
2  Abb.  Pr.  131. 

Ohio. —  Thompson  v.  Watson,  48  Ohio  St. 
552,  31  N.  E.  742,  quo  warranto  to  test  con- 
stitutionality of  election  law. 

Tescas. —  Lewright  v.  Bell,  94  Tex.  556,  63 
S.  W.  623,  quo  warranto  to  forfeit  corporate 
charter. 

76.  People  v.  Rosendale,  76  Hun  (N.  Y.) 
103,  27  N.  Y.  Suppl.  837  [affirmed  in  142 
N.  Y.  126,  36  N.  E.  806,  and  reversing  5 
Misc.  378,  25  N.  Y.  Suppl.  769]. 

77.  Candee  v.  Cunneen,  92  N.  Y.  App.  Div. 
71,  86  N.  Y.  Suppl.  723. 

78.  State  v.  Talty,  166  Mo.  529,  66  S.  W. 
361. 

79.  People  v.  Eosendale,  76  Hun  (N.  Y.) 
112,  27  N.  Y.  Suppl.  825  [affirmed  in  142 
N.  Y.  670,  37  N.  E.  571]. 

Certifying  costs. —  In  New  York  under  Code 
Civ.  Proc.  §  3241,  providing  that  costs 
awarded  against  the  people  shall  be  paid  on 
the  production  of  an  exemplified  copy  of  the 
judgment,  and  a  certificate  of  the  attorney- 
general  that  the  action  was  brought  pursu- 
ant to  law,  the  granting  of  such  certificate 
is  merely  ministerial,  and  may  be  enforced 
by  mandamus.  People  v.  Rosendale,  76  Hun 
(N.  Y.)  112,  27  N.  Y.  Suppl.  825  [affirmed  in 
142  N.  Y.  670,  37  N.  E.  571].  Where  an  alter- 
native mandamus  was  directed  to  the  attor- 
ney-general to  compel  him  to  certify  that 
certain  suits  for  penalties  under  the  metro- 
politan police  law  were  .  duly  instituted,  in 
which  suits  costs  were  adjudged  against  the 
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people  of  the  state,  and  the  attorney-general 
in  his  return  stated  that  no  appropriation 
had  been  made  by  the  legislature  for  the  pay- 
ment of  these  costs,  and  this  allegation  was 
admitted  by  the  demurrer,  a  peremptory 
mandamus  was  refused.  People  v.  Tremain, 
29  Barb.  (N.  Y.)  96,  17  How.  Pr.  142 
[reversing  17  How.  Pr.  10]. 

80.  San  Mateo  County  v.  Oullalian,  69  Cal. 
647,  11  Pac.  386. 

81.  State  V.  Vorys,  69  Ohio  St.  56,  68  N.  E. 
580. 

Issuance  of  certificates  to  mutual  benefit 
associations. —  In  New  Y'ork  the  issuing  of 
certificates  of  authority  to  mutual  benefit 
associations  has  been  held  to  be  discretion- 
ary. People  V.  Fairman,  92  N.  Y.  656; 
Schmidt  v.  Maxwell,  57  Hun  (N.  Y.)  590, 
10  N.  Y.  Suppl.  583 ;  In  re  Hartford  L.,  etc., 
Ins.  Co.,  63  How.  Pr.  (N.  Y.)  54.  But  under 
Ins.  Law,  art.  7,  §  231  (Laws  (1892),  c. 
690),  giving  to  any  mutual  benefit  fraternity 
incorporated  under  the  laws  of  the  state  the 
right  to  reincorporate  by  filing  with  the  su- 
perintendent of  insurance  a  declaration  and 
sworn  statement,  as  required  by  law,  the  fil- 
ing of  the  declaration  and  statement  is  a 
ministerial  duty  of  the  superintendent,  and 
may  be  compelled  by  mandamus.  People  v. 
Pavn,  28  Misc.  (N.  Y.)  275,  59  N.  Y.  Suppl. 
85 i  [affirmed  in  60  N.  Y.  Suppl.  1146  {af- 
firmed in  161  N.  Y.  229,  65  N.  E.  849)]; 
People  V.  Payn,  26  N.  Y.  App.  Div.  584,  50 
N.  Y.  Suppl.  334.  Where  the  superintendent 
of  insurance  refuses  to  file  the  declaration 
and  statement  on  reincorporation  on  the 
ground  that  the  name  of  the  petitioner  is 
similar  to  that  of  an  association  already 
recognized  by  the  insurance  department,  he 
may  be  compelled  so  to  do  by  mandamus. 
People  V.  Payn,  28  Misc.  (N.  Y.)  275,  59 
N.  Y.  Suppl.  851  [affirmed  in  60  N.  Y.  Suppl. 
1146  {affirmed  in  161  N.  Y.  229,  55  N.  E. 
849)  ]. 

82.  People  v.  Kelsey,  114  N.  Y.  App.  Div. 
888,  100  N.  Y.  Suppl.  391  (holding  that  a 
writ  of  mandamus  cannot  be  awarded  to  com- 
pel the  superintendent  of  insurance  to  change 
the  record  of  nominations  of  officers  of  an 
insurance  company  in  the  absence  of  statute 
authorizing  him  to  do  so)  ;  People  v.  Payn, 
26  N.  Y.  App.  Div.  584,  50  N.  Y.  Suppl. 
334. 
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cise  of  judgment  and  discretion .^^  The  state  insurance  commissioner  may  be 
compelled  by  mandamus  to  issue  a  license  to  a  foreign  insurance  company  to  do 
business  within  the  state  upon  its  compliance  with  ail  conditions  precedent,  where 
his  duty  in  the  premises  is  ministerial  merely .^^  But  in  a  number  of  jurisdictions 
it  is  held  that  the  determination  of  the  commissioner  or  superintendent  of  insur- 
ance in  granting  or  refusing  or  revoking  licenses  authorizing  foreign  insurance 
companies  to  transact  business  within  the  state  involves  the  exercise  of  official 
judgment  and  discretion  on  his  part  which  cannot  be  controlled  or  directed  by 
mandamus.  Where  tlie  relator  company  has  not  fully  complied  with  all  the  legal 
requirements  it  w411  not  be  entitled  to  the  writ  against  the  superintendent  or  com- 
missioner.^^ Mandamus  is  held  not  to  be  the  proper  proceeding  by  which  to  test 
the  question  of  the  amount  of  taxes  to  be  paid  to  the  superintendent  of  insurance 


83.  State  v.  Upson,  79  Conn.  154,  64  Atl. 

2  (holding  that  the  insurance  commissioner 
cannot  be  compelled  to  determine  what  sum 
is  to  be  refunded  to  insurance  companies  for 
illegal  taxes  paid,  under  a  legislative  resolu- 
tion so  directing)  ;  Provident  Sav.  L.  Assur, 
Soc.  V.  Cutting,  181  Mass.  261,  63  N.  E.  433, 
92  Am.  St.  Rep.  415  (discretion  in  the  valua- 
tion of  the  policies  or  assets  of  a  life  insur- 
ance company) . 

84.  PhcBnix  Carpet  Co.  v.  State,  118  Ala. 
143,  22  So.  627,  72  Am.  St.  Rep.  143 ;  People 
V.  Van  Cleave,  183  111.  330,  55  N.  E.  698,  47 
L.  R.  A.  795,  holding  that  the  commissioner 
could  not  refuse  a  license  on  the  ground  that 
the  name  of  the  foreign  company  was  similar 
to  an  existing  company. 

In  Kansas  it  was  at  one  time  held  that 
mandamus  did  not  lie  to  compel  the  issue  of 
licenses  to  foreign  insurance  companies. 
Dwelling-House  Ins.  Co.  v.  Wilder,  40  Kan. 
561,  20  Pac.  265.  It  has  been  held  other- 
wise, however,  under  a  statute  taking  away 
the  discretion  of  the  commissioner.  Kansas 
Home  Ins.  Co.  v.  Wilder,  43  Kan.  731,  23 
Pac.  1061. 

In  Ohio  it  has  been  held  that  under  the 
various  acts  making  it  the  duty  of  the  su- 
perintendent of  insurance  "  to  see  to  the  exe- 
cution and  enforcement  of  all  laws  relating 
to  insurance,"  and  to  revoke  the  license  of 
any  foreign  company  when  it  satisfactorily 
appears  to  him  to  be  in  an  "  unsound  con- 
dition," he  has  such  discretion  as  to  origi- 
nally issuing  a  license  that  mandamus  for  his 
refusal  will  not  lie.  State  v.  Moore,  42  Ohio 
St.  103.  But  a  different  rule  has  been  laid 
down  with  respect  to  foreign  fraternal  bene- 
ficiary associations.  State  v.  Vorys,  69  Ohio 
St.  56,  68  N.  E.  580. 

Issuing  license,  filing  certificates,  etc.,  of 
foreign  corporation  generally  see  Foreign 
Corporations. 

85.  Connecticut. —  American  Casualty  Ins., 
etc.,  Co.  V.  Fyler,  60  Conn.  448,  22  Atl.  494, 
25  Am.  St.  Rep.  337. 

Nebraska. —  State  v.  Benton,  25  Nebr.  834, 
41  N.  W.  793,  holding  that  where  the  com- 
missioner must  decide  whether  the  company 
applying  for  admission  is  solvent,  his  action 
cannot  be  controlled  by  mandamus  in  the 
absence  of  wilful  disregard  of  duty. 

New  York. —  People  v.  Fairman,  12  Abb.  N. 
Cas.  268. 
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North  Dakota. —  State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  164  [approved  in  Sawyer  v. 
Mayhew,  10  S.  D.  23,  71  N.  W.  141]. 

Wisconsin. —  State  v.  Giljohann,  111  Wis. 
377,  87  N.  W.  245. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  193. 

86.  Insurance  Co.  v.  Wilder,  40  Kan.  561, 
20  Pac.  265;  State  v.  Carey,  2  N.  D.  36,  49 
N.  W.  164. 

In  Illinois  it  is  held  that  mandamus  to  com- 
pel the  revocation  of  the  license  of  a  foreign 
company  because  of  the  removal  of  a  cause 
of  action  against  it  to  the  federal  court  may 
be  made  on  behalf  of  one  not  a  citizen  of  the 
state.  People  v.  Pavey,  151  111.  101,  37  N.  E. 
691. 

In  Michigan  it  is  held  that  the  revocation 
of  a  license  of  a  foreign  company  is  a  minis- 
terial duty  and  that  mandamus  does  not  lie 
to  vacate  an  order  revoking  the  license  where 
the  company  had  not  conformed  to  the  law. 
Hartford  F.  Ins.  Co.  v.  Raymond,  70  Mich. 
485,  38  N.  W.  474. 

87.  Employers'  Liability  Assur.  Co.  v.  In- 
surance Com'rs,  64  Mich.  614,  31  N.  W.  542; 
Mutual  F.  Ins.  Co.  v.  House,  89  Tenn.  438, 
14  S.  W.  927;  State  v.  Fricke,  102  Wis. 
107,  77  N.  W.  732,  78  N.  W.  455,  holding 
that  mandamus  will  not  issue  to  compel  the 
issue  of  a  license  to  a  company  which  has 
failed  to  pay  taxes,  although  the  statute 
of  limitations  would  bar  the  recovery 
thereof. 

Licensing  foreign  unincorporated  insurance 
association. —  Under  statute  in  Alabama  it 
has  been  held  that  mandamus  does  not  lie 
to  compel  the  issuance  of  a  license  to  a  for- 
eign unincorporated  insurance  association. 
Hoadley  v.  Purifoy,  107  Ala.  276,  18  So.  220, 
30  L.  R.  A.  351. 

Licensing  agents  of  foreign  corporations. — 
It  has  been  held  that  a  non-resident  cannot 
by  mandamus  compel  the  issuance  of  a  license 
to  transact  insurance  business  in  Vermont  as 
the  agent  of  a  foreign  insurance  company. 
Cook  V.  Howland,  74  Vt.  393,  52  Atl.  973, 
93  Am.  St.  Rep.  912;  Bankers'  L.  Ins.  Co. 
V.  Howland,  73  Vt.  1,  48  Atl.  435,  57  L.  R.  A. 
374.  But  it  has  been  held  in  Kansas  that 
the  license  of  an  authorized  resident  insur- 
ance agent  cannot  be  revoked  by  the  superin- 
tendent of  insurance  for  the  reason  that  he 
divided  commissions  with  a  non-resident 
agent  who  placed  with  the  Kansas  agent  in- 
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by  a  foreign  insurance  company,  and  to  prevent  the  superintendent  of  insurance 
from  revoking  the  hcense  of  such  company,  injunction  being  the  proper  remedy .^^ 

8.  Medical,  Dental,  or  Pharmacy  Boards.  Where  a  state  medical or  dental 
board  is  vested  with  discretion  in  granting  or  issuing  Ucenses  or  certificates  to 
appHcants  for  leave  to  practice  medicine  or  dentistry,  mandamus  will  not  lie  to 
compel  the  exercise  of  such  discretion  unless  the  applicant  has  passed  tlie  pre- 
scribed examination,  and  is  clearly  entitled  to  a  certihcate.^^  Nor  will  the  writ 
be  granted  against  stich  examiners  where  another  adequate  remedy  is  provided 
by  law.^^  But  it  is  held  that  where  a  pharmacy  board  has  no  discretion  in  enter- 
ing registered  pharmacists,  as  where  it  is  required  by  law  to  enter  a  ''graduate  in 
pharmacy,"  mandamus  will  lie  to  compel  the  board  to  perform  its  duty.^^  And 
under  a  statute  requiring  an  examination  of  railroad  employees  engaged  in  certain 
capacities  and  a  certificate  showing  fitness  in  certain  respects,  and  imposing  the 
payment  of  the  necessary  fees  upon  the  railroad  company,  the  examining  officer 
cannot  impose,  as  a  condition  to  his  performance  of  his  duties,  the  payment  of  the 
fees  by  the  applicant.^* 

9.  Boards  of  Public  Printing.  Where  a  state  board  of  public  printing  or  other 
executive  board  authorized  to  let  state  printing  contracts  is  vested  wdth  discretion 
in  letting  bids,  the  writ  does  not  lie  to  compel  them  to  contract  with  a  particular 
party.^^    Nor  will  the  writ  be  granted  where  the  effect  of  its  issuance  would  be 


surance  on  property  in  that  state  and  man- 
damus lies  to  compel  the  revocation  of  an 
order  by  the  superintendent  of  insurance 
denying  the  right  of  the  resident  agent  to 
represent  the  insurance  company.  Maxwell 
V.  Church,  62  Kan.  487,  63  Pac.  738. 

88.  State  v.  Hahn,  50  Ohio  St.  714,  35 
N.  E.  1052. 

89.  State  v.  State  Medical  Examining  Bd., 
32  Minn.  324,  20  N.  W.  238,  50  Am.  Rep. 
575;  State  v.  State  Bd.  of  Health,  103  Mo. 
22,  15  S.  W.  322;  State  v.  Gregory,  83  Mo. 
123,  53  Am.  Rep.  565;  Hart  v.  Folsom,  70 
K  H.  213,  47  Atl.  603;  State  v.  Coleman, 
64  Ohio  St.  377,  60  N.  E.  568,  55  L.  R.  A. 
105;  State  v.  Prendergast,  8  Ohio  Cir.  Ct. 
401,  6  Ohio  Cir.  Dec.  807;  Barmore  v.  State 
Bd.  of  Medical  Examiners,  21  Oreg.  301,  28 
Pac.  8. 

Rule  applied  to  state  board  of  health. — 

State  V.  State  Bd.  of  Health,  103  Mo.  22,  15 
S.  W.  322;  State  v.  Gregory,  83  Mo.  123,  53 
Am.  Rep.  565. 

90.  Ewbank  v.  Turner,  134  N.  C.  77,  46 
S.  E.  508 ;  Kenney  v.  State  Bd.  of  Dentistry, 
26  R.  I.  538,  59  Atl.  932;  Williams  v.  State 
Bd.  of  Dental  Examiners,  93  Tenn.  619,  27 
S.  W.  1019;  State  v.  Chittenden,  112  Wis. 
569,  88  N.  W.  587;  State  v.  Chittenden,  107 
Wis.  354,  83  N.  W.  635. 

In  Illinois  under  statute  providing  that  the 
board  of  dental  examiners  shall  at  all  times 
issue  a  license  to  any  regular  graduate  of 
any  reputable  dental  college,  it  has  been  held 
that  it  is  in  the  discretion  of  the  court  to 
decide  when  a  college  is  reputable  and  that 
mandamus  will  not  lie  to  control  this  dis- 
cretion. Illinois  State  Bd.  of  Dental  Exam- 
iners V.  People,  123  111.  227,  13  K  E.  201; 
People  V.  Illinois  State  Bd.  of  Dental  Exam- 
iners, 110  111.  180.  But  if  this  discretion  is 
abused  from  personal  or  selfish  motives  to 
bar  the  graduates  of  a  particular  college 
from  practice,  mandamus  will  lie  to  compel 

[V,  B,  7] 


the  issuance  of  a  license.  Illinois  State  Bd.  of 
Dental  Examiners  v.  People,  supra.  Where 
the  board  has  prescribed  a  rule  that  "  it  will 
recognize  as  reputable  only  such  colleges  as 
require "  a  certain  requisite  for  graduation, 
it  has  exercised  its  judicial  power,  and  so 
long  as  the  rule  is  in  force  only  the  minis- 
terial act  of  licensing  the  graduates  of  such 
colleges  as  comply  with  that  rule  remains  to 
be  done  and  the  performance  of  such  minis- 
terial act  can  be  enforced  by  mandamus. 
Illinois  State  Bd.  of  Dental  Examiners  v. 
People,  20  111.  App.  457  [affirmed  in  123  111. 
227,  13  N.  E.  201]. 

91.  Dean  v.  Campbell,  (Tex.  Civ.  App.  1900) 
59  S.  W.  294. 

92.  State  v.  Board  of  Medical  Examiners, 
10  Mont.  162,  25  Pac.  440;  Kenney  v.  State 
Bd.  of  Dentistry,  26  R.  I.  538,  59  Atl. 
932. 

93.  State  Bd.  of  Pharmacy  v.  White,  84 
Ky.  626,  2  S.  W.  225,  8  Ky.  L.  Rep.  678. 

94.  Baldwin  v.  Kouns,  81  Ala.  272,  2  So. 
638,  where  the  examiner  was  held  to  have 
refused  to  perform  his  official  duty  by  stat- 
ing that  he  would  not  issue  the  necessary  cer- 
tificate unless  the  petitioner  should  pay  the 
fees,  and  mandamus  was  held  to  lie. 

95.  loiva. —  Mills  Pub.  Co.  v.  Larrabee,  78 
Iowa  97,  42  K.  W.  593. 

Kansas. —  State  v.  Robinson,  1  Kan.  188. 

Missouri.— StSite  v.  McGrath,  91  Mo.  386, 
3  S.  W.  846,  where  the  board  was  authorized 
to  let  contracts  to  the  lowest  responsible 
bidders. 

Montana.— 8t3ite  v.  Rickards,  16  Mont. 
145,  40  Pac.  210,  50  Am.  St.  Rep.  476,  28 
L.  R.  A.  298,  where  the  state  furnishing  board 
was  authorized  to  let  contracts  to  the  lowest 
responsible  bidders. 

l^ew  York. —  Weed  v.  Beach,  56  How.  Pr. 
470. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  181. 
But  compare  Marsh  v.  State,  2  Nebr.  (Un- 
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to  annul  a  contract  already  made  with  another  which  was  not  so  illegal  or 
defective  as  to  be  utterly  void.^*^ 

10.  Election  Canvassing  Boards.^''  The  view  has  been  advanced  that  a  state 
board  of  canvassers,  composed  of  state  executive  officers,  in  the  exercise  of  its 
power  in  canvassing  election  returns  discharges  duties  purely  political  and  gov- 
ernmental in  their  character,  and  hence  its  action  cannot  be  controlled  or  enforced 
by  mandamus.^^  In  otlier  jurisdictions  mandamus  has  been  held  to  lie  to  compel 
a  state  board  of  canvassers,*  as  well  as  a  county  board,  to  perform  its  ministerial 
duties,^^  but  not  to  control  the  exercise  of  their  discretionary  powers.^  The  writ 
does  not  lie  until  there  has  been  an  actual  default  in  the  performance  of  the  duties 
of  the  board. ^ 

11.  Commissioners  to  Organize  Corporations.^  Mandamus  lies  to  compel 
commissioners  appointed  by  law  to  organize  a  corporation  to  proceed  to  perform 
their  duties.^ 

12.  Public  Land  Officials.^  Mandamus  has  been  held  to  lie  against  a  state 
land  commissioner  or  other  proper  official  to  compel  the  issuance  of  a  land  patent, 
or  certificate,  or  to  perform  other  ministerial  duties,  where  all  of  the  conditions 
precedent  have  been  performed  by  the  applicant,®  to  receive  and  receipt  for 
money  tendered  under  an  order  of  the  proper  tribunal  adjudicating  the  right  to 


off.)  372,  96  N.  W.  520;  State  t;.  Cornell,  52 
Nebr.  25,  71  N.  W.  961. 

The  duty  of  approving  a  state  printing 
contract  is  judicial,  involving  consideration 
of  the  pecuniary  responsibilitj^,  judgment, 
skill,  capacity,  and  integrity  of  the  bidder, 
and  mandamus  will  not  lie.  State  v.  Smith, 
23  Mont.  44,  57  Pac.  449. 

Enforcing  claim  for  public  printing. —  The 
Pennsylvania  act  of  May  1,  1876,  §  20 
(Pamphl.  Laws  68),  provides  that  no  print- 
ing shall  be  done  by  the  public  printer,  who 
is  a  mere  contractor,  except  on  the  written 
order  of  the  superintendent  of  public  print- 
ing, or  on  a  written  order  signed  by  the 
executive  or  the  head  of  the  department  for 
which  it  is  done.  The  legislature  passed  an 
act  permitting  certain  pamphlets  to  be  pub- 
lished by  the  state  veterinarian  and  the 
economic  zoologist  of  the  agricultural  depart- 
ment. The  authors  sent  an  order  to  the  pub- 
lic printer,  which  he  refused  to  obey,  and 
sent  to  the  superintendent  of  printing.  The 
latter,  without  authority  from  the  secretary 
of  agriculture,  issued  an  order  to  the  public 
printer  in  the  regular  form,  directing  him  to 
publish  the  pamphlets.  It  was  held  that 
these  facts  raised  no  imputation  of  knowl- 
edge by  the  public  printer  of  the  irregularity, 
and  he  was  entitled  to  a  writ  of  mandamus 
to  compel  the  payment  of  the  cost  of  printing 
by  the  superintendent  of  printing.  Com.  v. 
Jones,  192  Pa.  St.  472,  43  Atl.  1089. 

96.  Detroit  Free  Press  Co.  xi.  State  Audit- 
ors, 47  Mich.  135,  10  N.  W.  171. 

97.  Mandamus  in  connection  with  election 
proceedings  generally  see  infra,  VI,  D. 

98.  Orman  v.  People,  18  Colo.  App.  302,  71 
Pac.  430;  State  v.  Frazier,  114  Tenn.  516, 
86  S.  W.  319.  See  also  In  re  Dennett,  32 
Me.  508,  54  Am.  Dec.  602.  Compare  State  v. 
Marks,  6  Lea  (Tenn.)  12. 

99.  i^toHda.— State  v.  McLin,  16  Fla.  17; 
State  y.  Gibbs,  13  Fla.  55,  7  Am.  Rep.  233, 
writ  lies  after  incomplete  canvass. 


Kansas. —  See  Rosenthal  v.  State  Bd.  of 
Canvassers,  50  Kan.  129,  32  Pac.  129,  19 
L.  R.  A.  157. 

Michigan. — Belknap  v.  Board  of  State  Can- 
vassers, 95  Mich.  155,  54  N.  W.  696. 

New  YorA;.— People  v.  Rice,  129  N.  Y.  449, 
29  N.  E.  355,  14  L.  R.  A.  643,  where  the  state 
board  of  canvassers  was  compelled  by  man- 
damus to  reject  returns  sent  up  by  the 
county  canvassers,  where,  although  the  re- 
turns were  valid  on  their  face,  they  were  the 
result  of  illegal  action  on  the  part  of  the 
county  canvassers. 

South  Carolina.— Eo)  p.  Elliott,  33  S.  C. 
602,  12  S.  E.  423. 

Wyoming. —  State  v.  Barber,  4  Wyo.  56,  32 
Pac.  14. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  154. 
1.  Ex  p.  Scarborough,  34  S.  C,  13,  12  S.  E. 
666. 

3.  Ex  p.  Ivey,  26  Fla.  537,  8  So.  427 ;  State 
V.  Gibbs,  13  Fla.  55,  7  Am.  Rep.  233. 

3.  Filing  articles  of  incorporation  by  secre- 
tary of  state  see  supra,  V,  B,  2. 

Issuance  of  licenses  to  insurance  corpora- 
tions by  commissioner  see  supra,  V,  B,  7. 

4.  Walker  v.  Devereaux,  4  Paige  (N.  Y.) 
229;  In  re  White  River  Bank,  23  Vt. 
478. 

5.  Public  land  generally  see  Public  Lands. 

6.  Robertson  v.  State  Land-Office,  44  Mich. 
274,  6  K  W.  659;  People  v.  State  Land  Of- 
fice, 23  Mich.  270;  People  v.  Pritchard,  17 
Mich.  338  (holding  that  where  lands  sub- 
ject to  entry  are  applied  for  and  a  payment 
tendered,  the  commissioner  has  no  discre- 
tionary power  to  retain  them  from  market 
for  the  accommodation  of  parties  who  had 
made  application  previously,  but  who  were 
not  ready  to  pay  the  money)  ;  Com.  v.  Coch- 
ran, 1  Serg.  &  R.  (Pa.)  473  (mandamus  to 
secretary  of  land-office)  ;  Kueckler  v.  Wright, 
40  Tex.  "^600;  Houston,  etc.,  R.  Co.  v.  Kuech- 
ler,  36  Tex.  382;  State  V.  Forrest,  8  Wash. 
610,  36  Pac.  686,  1120.     See  also  State  V. 
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purchase  school  lands,  as  a  step  in  the  process  of  acquiring  title  to  such  land.''  to 
compel  the  reinstatement  of  relator  as  purchaser  of  school  lands,^  and  where  the 
rio^ht  of  a  party  to  a  lease  of  state  lands  has  been  fixed  and  nothing  is  left  to  be 
done  but  to  perform  the  ministerial  duty  of  executing  tlie  lease  theretofore  agreed 
on,  mandamus  will  lie  to  compel  the  performance  of  that  duty.^  On  the  other 
hand  the  writ  has  been  denied  against  land-office  officials  on  the  ground  that  they 
are  executive  officers  of  the  state  not  subject  to  the  control  or  interference  of  the 
judiciary  in  the  performance  of  their  duties,^*^  that  the  particular  duty  was  judicial 
and  discretionary,^^  or  that  the  act  sought  to  be  compelled  was  not  authorized  or 


Nicholls,  42  La.  Ann.  209,  7  So.  738;  Thaxton 
i;.  Terrell,  (Tex.  1906)  91  S.  W.  559.  Gom- 
pare  Com.  v.  Cochran,  6  Binn.  (Pa.)  456, 
holding  that  the  writ  does  not  lie  to  compel 
the  board  of  property  to  issue  patents  for 
donation  lands. 

The  duty  of  the  swamp  land  agent  of  Ar- 
kansas is  ministerial,  and  his  judgment  may 
be  controlled  by  mandamus.  Hempstead  v. 
Underbill,  20  Ark.  337. 

Right  to  have  field-notes  filed.— The  right 
of  a  claimant  of  a  homestead  donation  to 
have  his  field-notes  filed  in  the  general  land 
office  may  be  enforced  by  mandamus.  Hogue 
V.  Baker,  92  Tex.  58,  45  S.  W.  1004.  So 
where  under  a  statute  providing  that  a 
county  surveyor  shall  keep  his  field-notes,  etc., 
in  a  fire-proof  vault,  to  be  designated  by  the 
board  of  supervisors,  except  when  they  are  in 
use  in  the  field  by  the  surveyor  in  making 
surveys,  and  that  the  field-notes  shall  be  ac- 
cessible to  the  public  at  any  time,  subject 
to  the  regulations  provided  by  the  board  of 
supervisors,  etc.,  an  order  is  made  by  the 
board  of  supervisors  consistently  with  the 
statute  designating  a  place  of  deposit  for 
such  field-notes,  mandamus  will  lie  to  compel 
obedience  to  such  order.  Grand  Traverse 
County  V.  Allyn,  144  Mich.  300,  107  N.  W, 
1062. 

Repayment  of  purchase-price  on  failure  of 
title.—  In  People  v.  Land  Office,  149  Y.  26, 
43  N.  E.  418  [reversing  90  Hun  525,  36  N.  Y. 
Suppl.  29],  it  is  held  that  under  the  statute 
providing  that  when  the  title  to  land  granted 
by  the  state  shall  fail  and  a  legal  claim  for 
compensation  on  account  of  such  failure  shall 
be  proved  by  any  person  entitled  thereto,  it 
shall  be  the  duty  of  the  land  commissioners 
to  direct  repayment  of  the  original  purchase- 
money  paid  to  the  state,  etc.,  the  action  of  the 
commissioners  is  judicial  and  the  performance 
of  the  duty  in  any  particular  manner  will 
not  be  enforced  by  mandamus.  So  in  Sulli- 
van V.  Shanklin,  63  Cal.  247,  it  was  held  that 
under  an  act  providing  for  a  certificate  from 
the  register  showing  the  amount  paid  and  the 
class  of  land  on  which  the  payment  was  made 
in  exchange  for  the  certificate  of  purchase  or 
patent  where  the  land  sol'd  was  not  the  prop- 
erty of  the  state,  upon  which  registers  cer- 
tified the  amount  specified  should  be  paid  out 
of  the  swamp  and  overflow  land  fund,  etc., 
where  the  validity  of  the  patent  under 
which  title  passed  through  the  medium  of 
the  state  from  the  United  States  has  never 
been  determined  mandamus  would  not  lie  to 
compel  the  issue  of  the  register's  certificate 
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The  right  must  be  clear  and  not  in  doubt. 
Milliner  v.  Harrison,  32  Gratt.  (Va.)  482. 
And  it  is  held  that  the  writ  will  not  lie  to 
compel  a  sale  to  one  who  has  been  adjudged 
to  have  the  preference  right  of  purchase, 
where  there  is  pending  before  another  court 
a  motion  to  vacate  the  judgment  upon  which 
the  application  for  the  writ  is  based.  State 
V.  Bridges,  21  Wash.  591,  59  Pac.  487. 

Preliminary  conditions. —  Deeds  under  the 
town-site  acts  will  not  be  compelled  to  be  is- 
sued unless  all  preliminary''  conditions  have 
been  performed,  and  nothing  remains  but  the 
issue  and  delivery  of  the  deed.  Territory  v. 
Nowlin,  3  Dak.  349,  20  N.  W.  430;  McDaid 
V.  Territory,  1  Okla.  92,  30  Pac.  438. 

7.  True  v.  Brandt,  72  Kan.  502,  83  Pac. 
826;  Scott  V.  Schwab,  70  Kan.  306,  78  Pac. 
443;  Wilkie  v.  Howe,  27  Kan.  518. 

To  compel  acceptance  of  entry  by  an  entry 
taker,  the  writ  lies.  Rainey  v.  Aj'-delette,  4 
Heisk.  (Tenn.)  122. 

8.  Hazelwood  v.  Rogan,  95  Tex..  295,  07 
S.  W.  80. 

9.  Colorado  Fuel,  etc.,  Co.  v.  State  Bd.  of 
Land  Com'rs,  14  Colo.  App.  84,  60  Pac.  367. 
But  see  Com.  v.  Henry,  49  Pa.  St.  530,  where 
the  duty  of  the  particular  officer  to  execute 
the  lease  was  not  absolutely  mandatory  and 
the  writ  was  refused  on  the  facts. 

Reinstatement  of  lessee. —  So  the  writ  will 
lie  to  compel  the  land  commissioner  to  rein- 
state relator  where  the  former  in  contraven- 
tion of  his  authority  is  treating  the  latter's 
lease  as  void.  McDowell  v.  Terrell,  (Tex. 
1905)  87  S.  W.  668;  State  v.  Ross,  42  Wash. 
439,  85  Pac.  29;  State  v.  Callvert,  33  Wash. 
380,  74  Pac.  573. 

10.  State  V.  Braden,  40  Minn.  174,  41  K  W. 
817  (auditor  acting  as  ex-officio  state  land 
commissioner  not  compelled  to  issue  logging 
permit)  ;  State  v.  Whitcomb,  28  Minn.  50, 
8  N.  W.  902;  Galveston,  etc.,  Narrow-Gauge 
R.  Co.  V.  Gross,  47  Tex.  428. 

11.  Michigan. —  Beebe  v.  State  Land  Office 
Com'r,  137  Mich.  48,  100  N.  W.  128,  as  to 
issue  of  certificate  showing  homestead  entry. 

IV^eSrasfca.- State  V.  Eaton,  (1907)  110 
N".  W.  709;  State  V.  Scott,  18  Nebr.  597,  26 
N.  W.  386;  State  v,  Scott,  17  Nebr.  686,  24 
N.  W.  337,  holding  that  the  public  land  board 
cannot  be  compelled  to  accept  the  highest 
bid  for  the  leasing  of  school  lands  except  for 
abuse  of  discretion. 

'New  York. —  People  v.  Land  Office,  149 
N.  Y.  26,  43  N.  E.  418  [reversing  90  Hun  525, 
36  N.  Y,  Suppl.  29] ;  New  York  v.  Land  Of- 
fice, 25  Misc.  202,  55  N.  Y.  Suppl.  101. 
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enjoined  by  law.^^  Mandamus  has  been  refused  to  compel  the  issuance  of  a  patent 
where  one  for  the  same  lands  had  already  issued  to  another  person,^^  to  compel  a 
sale  where  there  is  a  dispute  as  between  the  state  and  another  party  as  to  the  title 
or  to  compel  a  survey  of  lands  located  as  vacant  where  it  appears  that  part  of  the 
land  included  in  the  location  has  been  confirmed  to  others,  since  tlie  peremptory 
writ  will  not  issue  unless  the  party  seeking  it  is  entitled  to  all  the  relief  sought.^^ 

13.  Notary  Public.  Where  a  notary  fails  to  set  forth  in  a  certificate  of 
acknowledgment  the  facts  necessary  to  constitute  a  good  certificate,  it  has  been 
asserted  that  he  may  be  compelled  by  mandamus  to  do  so,  if  the  facts  exist  to 
warrant  such  action. 

C.  Executive  Officers  of  United  States  —  l.  Secretary  of  State.  Man- 
damus may  issue  to  compel  the  secretary  of  state  to  perform  a  mere  ministerial 
duty,^^  as  to  issue  a  commission  to  which  a  person  is  lawfully  entitled  ;  but  not 
to  direct  or  control  the  secretary  in  the  discharge  of  an  executive  duty  involving 
the  exercise  of  judgment  or  discretion. 

2.  Secretary  of  War.  Mandamus  will  only  lie  against  the  secretary  of  war 
to  enforce  a  ministerial  duty  as  contradistinguished  from  a  duty  which  is  dis- 
cretionary.Moreover  the  duty  must  be  peremptory  and  plainly  delined.^^ 

3.  Secretary  of  the  Treasury.  Mandamus  lies  to  tlie  secretary  of  the 
treasury  to  compel  the  performance  of  a  purely  ministerial  duty,  such  as  the 
delivery  of  a  draft  which  has  been  issued  in  payment  of  a  claim,^'^  the  payment 


Pennsylvania. —  Com.  i;.  Cochran,  5  Binn. 
87. 

rea?as.— Clark  v.  Terrell,  98  Tex.  15,  81 
S.  W.  4;  Anderson  f.  Rogan,  93  Tex.  182,  54 
S.  W.  242  (writ  not  available  to  compel  con- 
sent of  commissioner  to  examination  of  pa- 
pers, etc.,  on  file  in  the  land  office)  ;  De 
Poyster  v.  Baker,  89  Tex.  155,  34  S.  W.  106; 
Teat  V.  McGaughev,  85  Tex.  478,  22  S.  W. 
302;  Cullem  v.  Latimer,  4  Tex.  329. 

t^/a/i.— Miles  v.  Wells,  22  Utah  55,  61 
Pac.  534. 

Washington. —  State  v.  Ross,  39  Wash.  399, 
81  Pac.  865. 

Wyoming. —  State  V.  State  Bd.  of  Land 
Com'rs,  7  Wyo.  478,  53  Pac.  292,  lease  of 
state  lands  discretionary. 

12.  State  V.  Lanier,  47  La.  Ann.  110,  16  So. 
647;  Thomson  v.  Baker,  90  Tex.  163,  38 
S.  W.  21;  De  Poyster  v.  Baker,  89  Tex.  155, 
34  S.  W.  106;  Taylor  v.  Hall,  71  Tex.  206, 
9  S.  W.  148;  Durrett  v.  Crosby,  28  Tex.  687; 
Piickett  V.  White,  22  Tex.  559 ;  General  Land 
Office  V.  Smith,  5  Tex.  471;  Cullem  v.  Lati- 
mer, 4  Tex.  320;  Bracken  v.  Wells,  3  Tex.  88; 
Glasscock  v.  General  Land  Office,  3  Tex.  51; 
Campbell  v.  Blanchard,  2  Tex.  Unrep.  Cas. 
321.  See  also  Hempstead  i:  Underhill,  20 
Ark.  337. 

13.  Smithee  i\  Mosely,  31  Ark.  425,  See 
also  People  v.  Auditor  of  Public  Accounts,  3 
111.  567;  Teat  v.  McGaughey,  85  Tex.  478,  22 
S.  W.  302;  Tabor  v.  General  Land  Office,  29 
Tex.  508. 

14.  Juencke  v.  Terrill,  98  Tex.  237,  82 
S.  W.  1025. 

15.  Roberts  v.  Davidson,  83  Ky.  279;  Texas 
Mexican  R.  Co.  r.  Jarvis,  80  Tex.  456,  15 
S.  W.  1089.  See  also  Winder  v.  Williams,  23 
Tex.  601;  Watkins  v.  Kirchain,  10  Tex.  375. 
But  this  is  construed  in  the  light  of  the  fact 
that  persons  v^ho  owned  part  of  the  land  were 
not  parties,  and  it  is  held  that  if  all  such 


persons  are  before  the  court  the  writ  will 
lie  to  compel  a  survey  of  less  than  that 
claimed.  Schley  v.  Maddox,  (Tex.  Civ.  App. 
1893)  22  S.  W.  998. 

16.  Wannall  v.  Kem,  51  Mo.  150. 

Curing  defective  certificate  by  judicial  pro- 
ceeding generally  see  Acknowledgments,  1 
Cyc.  607  et  seq. 

17.  U,  S.  V.  Bayard,  5  Mackey  (D.  C.)  428, 
holding  that  when  money  is  in  the  custody  of 
the  department  of  state  to  which  the  peti- 
tioner has  a  clear  legal  right,  and  by  an  act 
of  congress  the  secretary  is  directed  to  pay 
it  over  to  him,  mandamus  will  lie  to  compel 
its  payment. 

18.  Marbury  v.  Madison,  1  Cranch  (U.  S.) 
137,  2  L.  ed.  60. 

19.  U.  S.  V.  Hay,  20  App.  Cas.  (D.  C.)  576 
(holding  that  the  judiciary  has  no  power  by 
mandamus  or  otherwise  to  compel  the  secre- 
tary of  state  or  the  president  through  the 
secretary  of  state  to  present  and  urge  a  claim 
of  a  citizen  of  this  country  against  a  foreign 
government  to  redress  a  wrong  committed 
against  him  in  such  foreign  country;  the 
duty  of  righting  such  a  wrong  being  a  politi- 
cal one,  appertaining  to  the  executive  and 
legislative  departments  of  the  government)  ; 
U.  S.  V.  Bayard,  4  Mackey  (D.  C.)  310;  U.  S. 
V.  Blaine,  139  U.  S.  306,  11  S.  Ct.  607,  35 
L.  ed.  183. 

20.  U.  S.  V.  Root,  22  App.  Cas.  (D.  C.) 
419;  U.  S.  V.  Lamont,  155  U.  S.  303,  15 
S.  Ct.  97,  39  L.  ed.  160;  Esc  p.  Schaumburg, 
21  Fed.  Cas.  No.  12,441,  1  Hayw.  &  H.  249. 
See  also  U.  S.  v.  Root,  18  App.  Cas.  (D.  C.) 
239. 

21.  U.  S.  V.  Lamont,  155  U.  S.  303,  15 
S.  Ct.  97,  39  L.  ed.  160,  signing  contract  for 
performance  of  work  by  person  already  under 
contract  to  perform  same  work  at  lower 
price. 

22.  U.  S.  V.  Windom,  19  D.  C.  54. 
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of  interest  on  audit  certificates,^^  or  the  payment  of  claims  audited  by  the  court 
of  claims  and  for  which  an  appropriation  has  been  made,'^^  but  not  to  control  the 
exercise  of  his  judicial  discretion.^^  So  the  writ  will  not  lie  where  the  law  does 
not  both  authorize  and  require  him  to  <lo  wliat  lie  is  asked  in  the  petition  to  be 
made  to  do  or  where  the  writ  would  in  effect  amount  to  a  suit  against  the 
govern  men  t.^^ 

4.  Postmaster-General.  The  postmaster-general  may  be  compelled  by  man- 
damus to  perform  a  ministerial  duty,  as  to  credit  an  award  made  by  the  solicitor 
of  the  treasury,^^  or  admit  matter  to  the  mails  in  clear  cases,^*^  or  to  reestablish  a 
post-office  discontinued  without  lawful  autliority ;  but  not  an  executive  act 
requiring  the  exercise  of  judgment.^^ 

5.  Secretary  OF  the  Navy.  The  discretion  of  the  secretary  of  tlie  navy  in 
matters  committed  to  his  care  in  the  ordinary  discharge  of  his  oflicial  duties 
cannot  be  controlled  by  mandamus.^^ 

6.  Secretary  of  the  Interior  and  Subordinate  Officials.  Mandamus  will 
not  lie  to  control  the  official  discretion  or  judicial  acts  of  the  secretary  of  the 
interior  or  his  subordinate  officiaLs,^^  as  for  instance  the  discretion  of  the  secretary 
of  the  interior  or  the  commissioner  of  the  land  department  in  the  issuance  of  a 


23.  Roberts  r.  U.  S.,  176  U.  S.  221,  20 
S.  Ct.  376,  44  L.  ed.  443  lafftrming  13  App. 
Cas.  (D.  C.)  3S]. 

24.  Roberts  v.  Consaul,  24  App.  Cas.  (D.  C.) 
551 

25.  U.  S.  v.  Boutwell,  7  D.  C.  64  ^affirmed 
in  17  Wall.  (U.  S.)  604,  21  L.  ed.  721]  (pay- 
ment of  a  salary  increase,  the  treasurer  hav- 
ing power  to  determine  who  may  be  entitled 
thereto)  ;  U.  S.  v.  Guthrie,  17  How.  (U.  S.) 
284,  15  L.  ed.  102  (payment  of  territorial 
judge) . 

26.  U.  S.  V.  Boutwell,  3  MacArthur  (D.  C.) 
172  (holding  that  without  a  specific  appro- 
priation, and  congressional  direction  to  pay, 
the  writ  will  not  lie)  ;  Kentuckj^  v.  Boutwell, 
13  Wall.  (U.  S.)  526,  20  L.  ed.  631  (writ  to 
compel  issuance  of  warrant  after  the  time 
limited  in  the  appropriation  act  for  the  ap- 
propriation to  take  effect  had  expired). 

27.  Reeside  ^.  Walker,  11  How.  (U.  S.) 
272,  13  L.  ed.  693,  holding  that  where,  in  a 
suit  brought  by  the  United  States  against  a 
receiver  of  public  money,  a  verdict  and  judg- 
ment is  rendered  for  defendant  on  a  set- 
off, a  mandamus  does  not  lie  to  compel  the 
secretary  of  the  treasurj^  to  credit  defendant 
upon  the  books  of  the  department  with  the 
amount  of  the  verdict  and  to  pay  the  same. 

28.  Mississippi  v.  Durham,  4  Maekey  (D.  C.) 
235,  holding  that  mandamus  will  not  lie 
against  an  officer  of  the  treasury  department 
who  refuses  to  allow  and  pay  a  claim  against 
the  United  States  for,  however  obviously 
without  legal  justification  his  refusal  may  be, 
a  mandamus  against  him  to  compel  such  al- 
lowance and  payment  is  none  the  less  in  ef- 
fect a  suit  against  the  United  States. 

29.  Kendall  t-.  U.  S.,  12  Pet.  (U.  S.)  524, 
9  L.  ed.  1181. 

30.  Payne  U.  S.,  20  App..  Cas.  (D.  C.) 
581,  holding  that  the  writ  of  mandamus  is 
properly  issued  to  compel  the  postmaster- 
general  to  admit  to  the  mails  as  second-class 
mail  matter  a  railway  guide  periodically 
published,  where  he  has  excluded  it  from  the 
mail  as  second-class  matter  exclusively  on 

[V,  C,  3] 


the  ground  of  its  failure  to  comply  with  the 
requirement  of  a  postal  regulation  that  it 
must  "  consist  of  current  news  " ;  that  char- 
acteristic of  second-class  matter  not  being  re- 
quired bv  Act  Cong.,  March  3,  1879,  c.  180 

(20  U.  S.  St.  at  L.  355   [U.  S.  Comp.  St. 

(1901)  p.  354]),  classifying  mail  matter. 

31.  U.  S.  V.  Cortelyou/26  App.  Cas.  (D.  C.) 
298. 

32.  U.  S.  'c.  Key,  3  MacArthur  (D.  C.) 
337;  Kendall  v.  Stokes,  3  How,  (U.  S.)  87, 
789,  11  L.  ed.  506,  833  (where  an  amount 
had  been  awarded  in  favor  of  a  claimant, 
and  the  postmaster-general  declined  to  credit 
the  amount  awarded,  on  the  ground  that  he 
had  no  power  to  settle  the  claim,  and  no 
money  to  pay  it  with)  ;  In  re  Coleman,  131 
Fed.  151  (holding  that  when  a  receiver  in 
bankruptcy  was  authorized  to  carry  on  the 
business  of  publishing  a  newspaper  with  a 
view  to  preserving  its  good-will  as  an  asset 
of  the  bankrupt's  estate,  but  pending  such 
publication  the  postmaster  by  direction  of 
the  postmaster-general  prohibited  the  circula- 
tion of  the  paper  through  the  mails  as  un- 
mailable  matter,  mandamus  would  not  be 
granted  to  reverse  such  determination,  al- 
though the  question  whether  the  publication 
was  objectionable  might  be  the  subject  of  a 
difference  of  opinion). 

33.  U.  S.  i\  Chandler,  2  Mackey  (D.  C.) 
527  (holding  that  mandamus  will  not  issue 
to  compel  the  secretary  of  the  navy  to  ex- 
pend a  congressional  appropriation  to  estab- 
lish a  coaling  station  at  Chiriqui,  on  the 
Isthmus  of  Panama;  his  predecessor  also  hav- 
ing refused  to  authorize  the  expenditure,  and 
such  expenditure  being  discretionary  with 
him)  ;  Brashear  v.  Mason,  6  How.  (U.  S.) 
92,  12  L.  ed.  357  (holding  that  mandamus 
will  not  lie  against  the  secretary  of  the  navy, 
at  the  instance  of  an  officer  in  the  navy  to 
enforce  payment  of  his  pav)  ;  Decatur  v. 
Paulding,  14  Pet.  (U.  S.)  497,  599,  10  L.  ed. 
559.  609. 

34.  Hitchcock  t-..  U.  S.,  22  App.  Cas.  (D.  C.) 
275    (where  mandamus  was  denied  against 
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land  patent  to  the  relator,^^  in  approving  the  selection  and  taking  of  land  by  tlie 
relator  as  an  adopted  Indian,^^  or  in  causing  a  survey  to  be  made,^'  and  cannot 
be  used  to  review  the  acts  of  the  secretary  of  the  interior  and  thus  draw  into  the 
jurisdiction  of  the  courts  matters  which  are  within  the  exchisive  cognizance  of 
the  land  department.^^  Bat  after  a  patent  has  been  regularly  made  out  and 
recorded  its  delivery  may  be  compelled.^^  Moreover,  it  is  held  that  when  all  the 
proper  prerequisites  have  been  complied  with,  and  all  the  preliminary  steps  have 
been  taken  whereby  a  party  has  in  law  become  entitled  to  a  patent,  and  nothing 
remains  to  be  done  bat  to  issue  the  patent,  it  cannot  arbitrarily  and  without  just 
cause  be  withheld  and  its  execution  and  delivery  may  be  enforced  by  mandamus.^^ 
It  is  held  that  the  writ  will  not  lie  to  review  tlie  decision  of  the  commissioner  of. 
pensions,  where  he  adopts  an  interpretation  of  the  law  adverse  to  the  relator  and 
his  decision  is  confirmed  by  the  secretary  of  the  interior,^^  or  where  the  law  has 
not  been  construed  by  the  secretary,  but  is  left  open  to  the  commissioner  to  con- 
strue/^ But  the  rule  is  otherwise  where  the  decision  of  the  commissioner  is  over- 
ruled by  the  secretary  of  the  interior,  and  the  commissioner  of  pensions  refuses  to 
carry  out  the  decision  of  the  secretary/^  Mandamus  lies  to  compel  the  commis- 
sioner of  patents  to  perform  his  ministerial  duties.^*  Thus  the  commissioner  of 
patents,  after  determining  that  a  patent  shall  issue,  acts  ministerially  in  preparing 
the  patent  for  the  signature  of  the  secretary  of  the  interior,  and  in  countersigning 
it  and  mandamus  lies  to  compel  the  performance  of  these  acts."*^  So  mandamus 
lies  to  compel  the  commissioner  of  patents  to  furnish  a  certified  copy  of  an 
abandoned  or  rejected  application  for  a  patent  whenever  a  reasonable  suggestion 
of  its  necessity  for  the  purpose  of  evidence  is  made  by  tlie  person  requesting  it.^^ 
But  the  action  of  a  commissioner  of  patents  in  the  exercise  of  his  discretionary 
powers,"^^  as  for  instance,  in  awarding  or  refusing  a  patent  for  an  invention  to  an 
applicant,  cannot  be  controlled  by  mandamus/^  Nor  w^ill  the  writ  be  granted 
where  the  applicant  has  not  complied  with  the  conditions  prerequisite  to  the 


the  secretary  of  the  interior  and  the  com- 
missioner of  Indian  affairs  to  compel  the 
payment  to  an  Indian  of  money  realized 
from  the  sale  of  timber  on  land  assigned  to 
him  in  severalty)  ;  New  Orleans  Paine,  147 
U.  S.  261,  13  S.  Ct.  303,  37  L.  ed.  162;  Gaines 
V.  Thompson,  7  Wail.  (U.  S.)  347,  19  L.  ed. 
62;  Castro  v.  Hendricks,  23  How.  (U.  S.) 
438,  16  L.  ed.  576. 

35.  U.  S.  f.  Hitchcock,  21  App.  Cas.  (D.  C.) 
252  [affirmed  in  190  U.  S.  316,  23  S.  Ct.  698, 
47  L.  ed.  1074]  (where  the  secretary  of  the 
interior  had  decided  that  an  applicant  failed 
to  show  by  proper  averments  that  the  land 
was  open  for  settlement)  ;  Cox  v.  U.  S.,  9 
Wall.  (U.  S.)  298,  19  L.  ed.  579;  U.  S.  v. 
Edmunds,  5  Wall.  (U.  S.)  563,  18  L.  ed. 
692. 

Public  land  generally  see  Public  Lands. 

36.  U.  S.  V.  Hitchcock,  19  App.  Cas.  (D.  C.) 
347;  U.  S.  V.  Hitchcock,  205  U.  S.  80,  27 
S.  Ct.  423  [affirming  26  App.  Cas.  (D.  C.) 
290]. 

37.  U.  S.  V.  Lamar,  116  U.  S.  423,  6  S.  Ct. 
424,  29  L.  ed.  677. 

38.  In  re  Emblen,  161  U.  S.  52,  16  S.  Ct. 
487,  40  L.  ed.  613. 

39.  U.  S.  V.  Schurz,  102  U.  S.  378,  26 
L.  ed.  167. 

40.  U.  S.  V.  Hitchcock,  19  App.  Cas.  (D.  C.) 
333 

41.  U.  S.  V.  Hitchcock,  19  App.  Cas.  (D.  C.) 
237,  503. 

42.  U.  S.  V.  Raum,  135  U,  S.  200,  10  S.  Ct. 


820,  34  L.  ed.  105  [affirming  7  Mackey 
(D.  C.)  556].  See  also  Lochren  v.  U.  S.,  6 
App.  Cas.  (D.  C.)  486. 

43.  U.  S.  V.  Black,  128  U.  S.  40,  9  S.  Ct. 
12,  32  L.  ed.  354. 

44.  See  cases  cited  infra,  this  note. 
Forwarding  appeal  to  board  of  examiners 

from  primary  examiner. —  Mandamus  is  the 
proper  remedy  where  the  commissioner  of 
patents  has  refused  to  require  the  primary 
examiner  to  forward  an  appeal  to  the  board 
of  examiners  in  chief  to  review  the  ruling  of 
the  primary  examiner  requiring  the  petitioner 
to  cancel  certain  of  the  claims  in  his  applica- 
tion. Ex  p.  Frasch,  192  U.  S.  566,  24  S.  Ct. 
424,  48  L.  ed.  564;  U.  S.  v.  Allen,  192  U.  S. 
543,  24  S.  Ct.  416,  48  L.  ed.  555. 

45.  Butterworth  v.  U.  S.,  112  U.  S.  50,  5 
S.  Ct.  25,  28  L.  ed.  656  [affirming  3  Mackey 
(D.  C.)  229]. 

46.  U.  S.  V.  Hall,  7  Mackey  (D.  C.)  14,  1 
L.  R.  A.  738. 

47.  Holloway  v.  Whiteley,  4  Wall.  (U.  S.) 
522,  18  L.  ed.  335,  reissue  of  patent  to  as- 
signee. 

Trade-marks. —  The  duty  of  the  commis- 
sioner of  patents  to  register  trade-marks  is 
judicial,  and  mandamus  will  not  lie  to  con- 
trol it.  Seymour  v.  U.  S.,  2  App.  Cas. 
(D.  C.)  240. 

Registry  of  labels.—  Allen  v.  U.  S.,  22  App. 
Cas.  (D.  C.)  271. 

48.  Butterworth  v.  U.  S.,  112  U.  S.  50,  5 
S.  Ct.  25,  28  L.  ed.  656. 
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issuance  of  a  patent,^^  or  where  the  relator  is  in  possession  of  another  adequate 
remedy. 

D.  State  Legislatures  or  Legislative  Officers.  The  courts  will  not  inter- 
fere  by  mandamus  proceedings  with  the  legislative  department  of  the  government 
in  the  legitimate  exercise  of  its  powers,^^  except  to  enforce  mere  ministerial  acts 
required  by  law  to  be  performed  by  some  officer  thereof. The  writ  will  not  be 
employed  against  a  legislative  officer  in  respect  to  a  matter  arising  in  the  regular 
course  of  legislation  and  requiring  tlie  exercise  of  judgment  and  discretion.^^ 
Since  the  writ  of  mandamus  does  not  confer  authority  upon  tlie  officer  to  whom 
it  is  directed,  it  will  not  lie  to  compel  a  legislative  officer  wliose  duties  are  purely 
clerical  to  perform  a  duty  imposed  upon  the  legislative  body.^*  In  the  same  way 
the  writ  will  not  lie  to  compel  a  legislative  officer  to  perform  a  duty  required  to 
be  performed  under  the  supervision  and  control  of  the  legislative  body.^^  The 
courts  by  means  of  writs  of  mandamus  operating  upon  the  officers  of  legislative 
bodies  may  not  supervise  the  making  up  of  the  records  of  the  proceedings  of  those 
bodies  or  cause  alterations  to  be  made  in  such  records  as  prepared  by  the  officer 
whose  duty  it  was  to  prepare  them;^^  nor  may  they,  in  a  case  not  involving  the 
private  interests  of  parties,  determine  whether  a  particular  body  of  persons 


49.  U.  S.  V.  Marble,  2  Mackey  (D.  C.)  12. 

50.  Seymour  f.  U.  S.,  10  App.  Cas.  (D.  C.) 
567. 

51.  Ex  p.  Echols,  39  Ala.  698,  88  Am.  Dec. 
749;  State  v.  Bolte,  151  Mo.  362,  52  S.  W. 
262,  74  Am.  St.  Rep.  537. 

Expulsion  of  member  of  legislature. —  The 

courts  cannot  interfere  by  mandamus  with 
the  exercise  by  the  legislature  of  its  power  to 
expel  members.  French  v.  State  Senate,  146 
Cal.  604,  80  Pac.  1031,  69  L.  R.  A.  556;  State 
V.  Bersch,  83  Mo.  App.  657. 

Determining  title  to  office  of  governor. — 
When  neither  the  speaker  of  the  house  of 
delegates,  nor  the  joint  assembly  of  both 
houses  of  the  legislature,  convened  under 
section  3,  article  7,  of  the  constitution  for 
the  purpose  of  opening  and  publishing  the 
returns  of  the  election  for  the  office  of  gov- 
ernor, does  in  fact  open  and  publish  the  re- 
turns in  respect  to  said  office,  or  declare  any 
person  elected  to  that  office,  it  has  been  held 
that  the  supreme  court  cannot  by  mandamus 
adjudge  the  person  who  appears  from  the 
returns  certified  to  the  speaker  of  the  house 
to  have  received  the  highest  number  of  votes 
for  that  office  to  be  the  governor,  and  com- 
pel the  person  who  was  the  governor,  during 
the  preceding  term,  to  deliver  the  office  and 
its  insignia  to  him.  Goff  v.  Wilson,  32 
W.  Va.  393,  9  S.  E.  26,  3  L.  E.  A.  58. 

52.  Ex  p.  Pickett,  24  Ala.  91  (holding  that 
mandamus  may  be  awarded  against  the 
speaker  of  the  state  house  of  representatives 
to  compel  him  to  certify  to  the  controller 
of  public  accounts  the  amount  to  which  the 
petitioner  is  entitled  as  a  member  of  the 
house  for  mileage  or  per  diem  compensation)  ; 
State  V.  Elder,  31  Nebr.  169,  47  N.  W.  710, 
10  L.  R.  A.  796  (writ  to  enforce  ministerial 
duty  of  speaker  to  open  and  publish  returns 
of  the  general  election)  ;  State  v.  Moffitt,  5 
Ohio  358  (mandamus  held  to  lie  to  the 
speaker  of  the  house  to  compel  him  to  cer- 
tifv  the  election  and  appointment  of  offi- 
cers) ;  Wolfe  V.  McCaull,  76  Va.  876  (writ 
to  compel  the  keeper  of  the  rolls  of  the  house 
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of  delegates  to  print  and  publish  a  bill  passed 
by  the  legislature,  and  upon  request  to  fur- 
nish a  copy  thereof  properly  certified).  See 
also  People  v.  Morton,  156  N.  Y.  136,  50 
N.  E.  791,  66  Am.  St.  Rep.  547,  41  L.  R.  A. 
231  [reversing  24  N.  Y.  App.  Div.  563,  49 
N.  Y.  Suppl.  760],  where  it  was  intimated 
that  mandamus  will  lie  against  the  lieu- 
tenant-governor and  speaker  of  the  assembly 
as  a  member  of  an  appointing  board,  during 
the  legislative  recess,  while  their  exemption 
from  arrest  does  not  exist. 

Mandamus  will  not  lie  to  compel  a  stenog- 
rapher to  furnish  a  transcript  of  the  report 
of  a  legislative  investigation  before  a  legis- 
lative committee,  he  being  a  mere  clerk  or 
servant,  and  not  an  officer.  Bailey  v.  Oviatt, 
46  Vt.  627. 

53.  Ex  p.  Echols,  39  Ala.  698,  88  Am.  Dec. 
749  (holding  that  mandamus  will  not  be 
awarded  to  compel  the  speaker  of  the  house 
of  representatives  to  send  to  the  senate  a  bill 
alleged  to  have  passed  the  house)  ;  State  v. 
Bolte,  151  Mo.  362,  52  S.  W.  262,  74  Am. 
St.  Rep.  537  (holding  that  the  writ  will  not 
lie  to  the  presiding  officer  to  treat  a  bill  as 
passed  which  he  has  declared  lost ) . 

54.  Turnbull  v.  Giddings,  95  Mich.  314,  54 
N.  W.  887,  19  L.  R.  A.  853,  holding  that  no 
writ  will  lie  to  the  president  and  the  clerk  of 
the  senate  to  compel  them  to  insert  a  certain 
protest  in  the  journal. 

55.  Scarborough  v.  Robinson,  81  N.  C.  409, 
holding  that  no  writ  will  lie  to  compel  the 
speaker  of  the  house  and  president  of  the 
senate  to  sign  a  bill  left  unsigned  upon  final 
adjournment. 

The  rule  is  otherwise  where  the  ministerial 
duty  of  the  officer  is  not  subject  to  the  con- 
trol of  the  legislative  body,  although  the 
duty  was  to  be  performed  in  the  presence  of 
such  bodv.  State  v.  Elder,  31  Nebr.  169,  47 
N.  W.  710,  10  L.  R.  A.  796. 

56.  Clough  V.  Curtis,  134  U.  S.  361,  10 
S,  Ct.  573,  33  L.  ed.  945  [affirming  2  Ida. 
(Hash.)  523,  22  Pac.  8].  See  also  Wise  v. 
Bigger,  79  Va.  269. 
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assuming  to  exercise  legislative  functions  constitutes  in  fact  a  lawful  legislative 
assemblj.^'^ 

vi.  mandamus  to  municipal  and  other  public  corporations  and 

Officers. 

A.  Establishment  of  Corporation  in  General — l.  Boundaries.  Duties 
with  relation  to  a  change  of  municipal  boundaries  may  be  enforced  by  mandamus 
where  no  discretion  is  vested  in  the  body  or  officers  charged  with  their  perform- 
ance.^^ But  mandamus  will  not  issue  to  compel  the  appointment  of  an  agent  to 
settle  the  boundaries  between  districts,  where  tlie  duty  is  not  mandatory. A 
commission  appointed  to  settle  the  boundary  may  be  compelled  to  make  a  return, 
the  duty  being  ministerial.*'^ 

2.  Location  of  County-Seat.  The  proceedings  by  which  the  location  or  reloca- 
tion of  a  county-seat  are  to  be  effected  are  usually  fully  prescribed  by  statute 
and  w^iere  the  provisions  of  such  statutes  have  been  complied  with,  the  duty  of 
the  proper  officer  or  officers  to  act  is  generally  regarded  as  ministerial  and  may  be 
enforced  by  mandanms.^^  Where,  however,  a  discretion  is  vested  in  such  officers, 
mandamus  will  not  issue  to  control  their  actions,^^  unless  they  have  refused  to 
exercise  their  discretion,^*  or  have  abused  it.®^  In  any  event  there  must  be  no 
other  adequate  remedy.^**  There  must  have  been  an  actual  default  ^~  or  refusal 
and  all  conditions  precedent  must  have  been  complied  with.*^^    Persons  who  have 


57.  Clough  X.  Curtis,  134  U.  S.  361,  10 
S.  Ct.  573,  33  L.  ed.  945  {.affirming  2  Ida. 
(Hash.)  523,  22  Pac.  8]. 

58.  People  r.  San  Diego,  85  Cal.  369,  24 
Pac.  727  ;  Young  v.  Carey,  184  111.  613,  56 
N.  E.  960  [reversing  80  111.  App.  601];  Rob- 
erts V.  People,  93  111.  App.  645 ;  Lebanon  v. 
Creel,  109  Ky.  363,  59  S.  W.  16,  22  Ky.  L. 
Rep.  865;  Steele  v.  Willis,  64  S.  W.  417, 
23  Ky.  L.  Rep.  826  (mayor  and  council  must 
exclude  territory  on  proper  petition). 

Adjustment  of  indebtedness  and  payment 
of  claims  see  infra,  VI,  U,  1,  g. 

59.  In  re  Boundary  Line  Eastern,  etc., 
Dist.,  (M.  T.  6  Vict.)  3  R.  &  J.  2215. 

60.  Belong  v.  Striker,  (E.  T.  3  Vict.)  1 
R.  &  J.  Dig.  618. 

61.  See  the  statutes  of  the  several  states. 
And  see  also  Counties. 

63.  Territory  v.  Mohave  County,  2  Ariz. 
248,  12  Pac.  730  (holding  that  mandamus 
will  issue  to  compel  the  canvass  of  votes 
cast  at  an  election  upon  the  location  of  a 
county-seat)  ;  U.  S.  v.  Dubuque  County, 
Morr.  (Iowa)  31  (holding  that  a  board  of 
county  commissioners  might  be  compelled  to 
enter  upon  its  minutes  the  result  of  the  elec- 
tion ) . 

Calling  election. —  A  plain  statutory  duty 
to  call  an  election  for  the  relocation  of  a 
county-seat  may  be  compelled  by  mandamus. 
Barry  v.  State,  57  Nebr.  464,  77  N.  W.  1096 ; 
State  V.  Crabtree,  35  Nebr.  106,  52  N.  W. 
842,  where  a  petition,  after  deducting  the 
names  of  all  unqualified  signers,  contained 
a  sufficient  number  of  signatures. 

63.  Territorv  V.  Mohave  County,  2  Ariz. 
248,  12  Pac.  730;  State  v.  Nelson,  21  Nebr. 
572,  32  N.  W.  589  (determination  of  a  board 
of  county  commissioners  as  to  the  signing  by 
a  sufficient  number  of  qualified  electors  of  a 
petition  for  an  election  for  relocation)  ;  State 
V.  Nemaha  County,  10  Nebr.  32,  4  N.  W. 


373  (error,  if  any,  in  rejecting  names  from 
a  petition  for  an  election  to  relocate)  ;  State 
i\  Bonner,  44  N.  C.  257  (holding  that  the 
discretion  of  commissioners  appointed  to  de- 
termine the  site  for  the  county-seat  will  not 
be  interfered  with,  although  they  may  be 
compelled  to  proceed).  But  see  State  v. 
Marshall  County  Judge,  7  Iowa  186,  holding 
that  where  the  canvassers  reject  returns 
that  should  be  counted,  mandamus  in  a 
proper  legal  sense  is  a  command  not  to  re- 
canvass,  but  to  canvass  the  returns  of  the 
election. 

64.  State  v.  Bonner,  44  N.  C.  257. 

65.  State  v.  Geib,  66  Minn.  266,  68  N.  W. 
1081  (holding  that  mandamus  will  issue  to 
correct  an  error  of  law  committed  by  a  board 
of  county  supervisors  in  illegally  striking 
the  names  of  electors  from  a  petition  for  the 
removal  of  a  county-seat)  ;  State  v.  Polk 
County,  88  Wis.  355,  60  N.  W.  266  (where  a 
county  board  was  compelled  to  compare  sig- 
natures upon  a  petition  with  the  poll  lists, 
and  also  to  act  upon  a  second  petition). 

66.  State  v.  Stockwell,  7  Kan,.  98 ;  State  v. 
Stewart,  8  Ohio  Dec.  (Reprint)  171,  6  Cine. 
L.  Bui.  188,  holding  that  mandamus  would 
lie  to  compel  a  clerk  of  court  to  count  a 
voting  precinct  which  the  canvassing  board 
threw  out. 

Other  adequate  remedy  as  preventing  man- 
damus in  general  see  supra,  II,  D. 

67.  State  v.  Ramsey,  8  Nebr.  286,  holding 
that  a  board  of  supervisors  Avould  not  be 
compelled  to  reject  certain  votes  cast  at  an 
election,  and  call  a  new  election,  where  it 
was  not  their  duty  to  canvass  the  vote. 

68.  Double  v.  McQueen,  96  Mich.  39,  55 
N.  W.  564,  holding  that  mandamus  to  compel 
the  canvass  of  the  votes  would  not  lie  where 
there  had  been  no  refusal. 

69.  Condit  v.  Newton  County,  25  Ind.  422 
(so  holding  where  a  bond  to  convey  a  site 
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been  guilty  of  fraud  with  regard  to  a  conn ty-seat  election  are  not  entitled  to  man- 
damus to  enforce  its  result.™  The  apphcation  for  mandamus  to  compel  the  sulj- 
mission  of  the  question  of  removal  is  of  sucli  local  interest  that  it  will  not 
ordinarily  permit  an  appellate  court  to  take  original  jurisdiction.'''^ 

3.  Plats  and  Additions.  Where  the  provisions  of  existing  statutes  and  ordi- 
nances with  relation  thereto  have  been  fully  complied  with  in  surveying  and  plat- 
ting an  addition  to  a  municipality,  the  duty  of  the  council  or  other  officer  with 
power  to  act  under  the  circumstances  to  approve  the  plat  becomes  ministerial  and 
may  be  enforced  by  mandamus.^^ 

4.  Changes  in  Grade  of  Municipality.  A  legal  duty  to  reorganize  a  city  of  a 
certain  grade,  as  a  city  of  a  higher  grade,  may  be  enforced  by  mandamus.'^^' 

B.  Governing'  Bodies  —  l.  Councils  or  Other  City  Legislative  Bodies.  Where 
a  clear  and  imperative  duty  is  imposed  by  law  upon  a  municipal  council,  man- 
damus will  lie  to  compel  its  performance.'^^  Under  this  rule  a  city  council  may 
be  compelled  by  mandamus  to  organize,'^^  or  to  meet,''^  or  two  branches  of  a  coun- 
cil may  be  compelled  to  meet  together  for  the  purpose  of  joint  action  ;''^  and  also 
it  has  been  held  the  passage  of  ordinances  may  be  compelled."^^  But  mandamus 
is  not  a  proper  remedy  to  control  the  act  of  a  municipal  body  when  acting  within 
the  scope  of  its  legal  powers.^^ 

2.  Boards  of  Supervisors.  Mandamus  will  issue  to  compel  a  board  of  county 
commissioners  or  supervisors  to  perform  a  plain  duty  prescribed  by  law/^  but 
matters  as  to  which  they  are  vested  with  discretion  will  not  be  controlled.^^ 
Where  a  board  of  supervisors  have  neglected  to  perform  any  duty  required  of 
them  at  their  annual  meeting  the}'' may  be  compelled  by  mandamus  to  meet  again 
and  perform  it.^^    Or  they  may  be  compelled  to  reconvene  and  correct  an 


was  made  a  condition  precedent,  and  al- 
though a  deed  to  the  land  was  brought  into 
court);  Kaufer  v.  Ford,  (Minn.  1907)  110 
K.  W.  364  (holding  that  mandamus  will  not 
issue  to  compel  a  county  board  of  supervisors 
to  convene  and  decide  upon  removal,  without 
notice  to  the  voters  as  required  by  statute)  ; 
State  Scott  County,  42  Minn.  284,  44  N.  W. 
64  (holding  that  the  court  cannot  be  com- 
pelled to  act  upon  a  petition  for  a  change 
of  the  county-seat  where  notice  had  not  been 
given ) . 

70.  State  v.  Marston,  6  Kan.  524,  holding 
that  relators  who  have  participated  in  the 
fraud  cannot  enforce  the  removal  of  the 
county  officers. 

71.  State  V.  Juneau  County  Sup'rs,  38  Wis. 
554,  where  also  the  relator  had  been  guilty 
of  laches. 

Original  jurisdiction  of  appellate  court  see 

supra,  TV,  A,  8. 

72.  People  v.  Mounds,  122  111.  App.  449; 
Owen  V.  Moreland,  132  Mich.  47T,  93  N.  W. 
1068;  Van  Husan  v.  Heames,  91  Mich.  519, 
52  N.  W.  18;  Campau  v.  Detroit  Bd.  of 
Public  Works,  86  Mich.  372,  49  N.  W.  39; 
State  V.  Chase,  42  Mo.  App.  343. 

A  surveyor's  duty  to  record  a  plat  comply- 
ing with  the  law  is  ministerial.  U.  S.  v. 
Forsvth,  5  Mackey  (D.  C.)  483. 

73.  State  v.  Faulkner,  20  Kan.  541,  hold- 
ing, however,  that  the  mayor  and  council 
would  not  be  compelled  to  organize  a  city 
of  the  third  class  as  a  city  of  the  second 
class,  until  a  legal  census  had  been  taken. 

74.  People  v.  New  York,  45  Barb.  (N,  Y.) 
473  (holding  that  the  common  council  might 
be  compelled  to  issue  stock  for  the  erection 
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of  a  public  market)  ;  Caven  v.  Coleman, 
(Tex.  Civ.  App.  1906)  96  S,  W.  774  (ap- 
pointment of  examining  board  of  plumbers). 

75.  Com.i;.  Ayre,  5  Pa.  Dist.  575,  8  Kulp  243. 

76.  Com.  V.  Olyphant  Borough,  2  Lack. 
Leg.  N.  (Pa.)  234. 

Individual  members  cannot  be  compelled  to 
attend.  People  v.  Whipple,  41  Mich.  548, 
49  N.  W.  922. 

77.  Littlefield  v.  Newell,  85  Me.  246,  27 
Atl.  110;  Atty.-Gen.  v.  Lawrence,  111  Mass. 
90;  Lamb  v.  Lynd,  44  Pa.  St.  336. 

78.  Huey  v.  Waldrop,  141  Ala.  318,  37  So. 
380,  holding  that  council  must  pass  ordi- 
nance preventing  animals  running  at  large. 

79.  State  v.  McAllister,  38  W.  Va.  485,  18 
S.  E.  770,  24  L.  P.  A.  343. 

Eminent  domain. —  Mandamus  will  not  lie 
to  revise  judgment  of  mayor  and  aldermen 
as  to  damages  sustained  by  construction  of 
railroad.    Smith  v.  Boston,  1  Gray  (Mass.)  72. 

80.  State  v.  Tippecanoe  County,  131  Ind. 
90,  30  N.  E.  892;  Perry  v.  Chatham  County, 
130  N.  C.  558,  41  S.  E.  787,  holding  that 
county  commissioners  will  be  compelled  to 
enforce  a  statute  for  the  fencing  in  of  lands 
used  for  the  pasturing  of  stock. 

Consideration  of  a  petition  for  the  purpose 
of  increasing  the  number  of  county  commis- 
sioners may  be  compelled.  State  v.  Menzie, 
17  S.  D.  535,  97  N.  W.  745. 

81.  People  V.  McCormick,  106  111.  184  (hold- 
ing that  a  county  board  would  not  be  com- 
pelled to  collect  moneys  from  a  former  treas- 
urer) ;  State  V.  Tippecanoe  County,  131  Ind. 
90,  30  N.  E.  892;  People  v.  Livingston 
Countv,  26  Barb.  (N.  Y.)  118,  12  How.  Pr.  204. 

82.  "^People  v.  Chenango.  »  N.  Y.  317,  where 
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error.^^  A  board  of  county  commissioners  may  be  compelled  to  make  an  award 
in  eminent  domain  proceedings.^'^ 

3.  Record  of  Proceedings.  A  public  board  or  city  council  may  be  compelled 
to  make  a  record  of  its  proceedings,^^  or  to  correct  such  records  and  likewise 
an  officer  charged  with  the  duty  of  keeping  such  records  may  be  compelled  to 
make  and  amend  them ;  ^*  but  mandamus  will  not  go  against  an  officer  who  does 
not  have  control  of  the  record,^^  or  where  there  is  another  adequate  remedy .^^ 

C.  Title,  Possession,  and  Incidents  of  Public  Office  — l.  Appointment  — 
a.  In  General.  Where  the  proper  officer  refuses  to  make  an  appointment,  he  may 
be  compelled  by  mandamus  to  perform  his  duty  by  appointing  some  person,^^ 
although  the  writ  will  not  lie  to  compel  the  appointment  of  a  particular  person, 
where  the  appointing  power,  as  is  usually  the  case,  is  vested  with  discretion  in 
tliis  regard,^^  unless  such  discretion  is  ai3used  or  exercised  with  manifest  injns- 


a  board  was  required  to  meet  and  issue  war- 
rants for  military  commutation. 

83.  People  v.  Brinkerhoff,  G8  N.  Y.  259, 
where  a  board  was  compelled  to  reconvene 
and  pass  a  resolution  which  had  in  fact  been 
passed,  although  erroneously  declared  lost. 

84.  Dodge  f.  Essex  County  Com'rs,  3  Mete. 
(Mass.)  380. 

Mandamus  with  relation  to  eminent  domain 
proceedings  in  general  see  supra,  IV,  B,  4,  i. 

85.  Milburn  v.  Glynn  County,  112  Ga.  160, 
37  S.  E.  178  (holding  that  the  entry  of  a  con- 
tract upon  the  records  of  a  board  of  highway 
commissioners  could  be  compelled)  ;  Warren 
County  V.  State,  15  Ind.  250  (county  board). 

86.  Columbus  Water-Works  Co.  v.  Colum- 
bus, 40  Kan.  666,  26  Pac.  1046;  State  v. 
Boyden,  18  S.  D.  388,  100  N.  W.  763. 

87.  Hill  V.  Goodwin,  56  N.  H.  441,  holding 
that  a  town-clerk  might  be  compelled  to  re- 
cord or  correct  the  record  of  the  proceedings 
of  a  town-meeting.  And  see  Boston  Turnpike 
Co.  V.  Pomfret,  20  Conn.  590;  In  re  Calne, 
Str.  948,  where  affidavit  being  made  that  the 
steward  who  kept  the  public  books  had  re- 
fused to  produce  them  at  the  corporate  meet- 
ing to  enter  the  elections  of  their  members, 
a  mandamus  was  granted  to  him  to  attend 
with  the  books  at  the  next  corporate  as- 
sembly. 

88.  ' Wigginton  v.  Markley,  52  Cal.  411. 

89.  White  r.  Burkett,  119  Ind.  431,  21 
N.  E.  1087. 

90.  Mandamus  in  connection  v/ith  elec- 
tions and  proceedings  relating  thereto  see  in- 
fra, VL  D. 

Mandamus  to  compel  county  to  furnish 
county  official  with  office  see  Counties,  11 
Cyc.  490  note  46. 

Public  officer  generally  see  Public  Offi- 
cers. 

91.  A?a&ama.— Taylor  v.  Kolb,  100  Ala. 
603,  13  So.  779. 

Michigan. —  Dingwall  v.  Detroit,  82  Mich. 
568,  46  N.  W.  938. 

Missouri. —  State  v.  Gasconade  County  Ct., 
25  Mo.  App.  446. 

Neio  York. —  Kelly  v.  Van  Wyck,  35  Misc. 
210,  71  N.  Y.  Suppl.  814. 

Pennsylvania. —  Com.  v.  James,  214  Pa.  St. 
319,  63  Atl.  743;  Lamb  v.  Lynd,  44  Pa.  St. 
336. 

England. —  Reg.    v.    Leicester  Guardians, 


[1899]  2  Q.  B.  632,  68  L.  J.  Q.  B.  945,  81 
L.  T.  Rep.  N.  S.  559. 

See  35  Cent.  Dig.  tit.  "Mandamus,"  §  158. 

Where  the  statute  conferring  the  power  of 
appointment  is  directory  merely,  as  where 
other  provision  is  made  by  statute  in  case  of 
the  failure  of  the  appointing  power  to  make 
the  appointment,  the  writ  will  not  lie  to 
compel  an  appointment.  Davisson  v.  Solano 
County,  70  Cal.  612,  11  Pac.  680.  See  also 
Johnston  v.  Mitchell,  120  Mich.  589,  79  N.  W. 
812. 

Mandamus  to  compel  the  filling  of  a  va- 
cancy will  not  lie,  where  the  cause  relied 
upon  as  creating  a  vacancy,  as  for  instance 
the  failure  of  a  person  elected  to  take  the 
oath  of  office,  furnishes  a  cause  of  forfeiture 
merely,  and  a  vacancy  can  be  created  only  by 
a  direct  proceeding  for  that  purpose.  People 
V.  Mt.  Vernon,  59  Hun  (N.  Y.)  204,  13  N.  Y. 
Suppl.  447. 

Nomination  to  office. —  No  exception  lies  to 
a  refusal  to  grant  a  writ  of  mandamus  to 
the  mayor  of  a  city  to  compel  him  to  make 
a  nomination  to  the  board  of  aldermen  for 
the  office  of  chief  of  police,  while  a  person  is 
holding  that  office  de  facto,  and  no  one  but 
the  incumbent  is  claiming  it;  and  while  an 
information,  in  the  nature  of  a  quo  warranto, 
is  pending  to  try  his  title  to  the  office.  Atty.- 
Gen.  V.  Nev/  Bedford,  128  Mass.  312. 

92.  Taylor  v.  Kolb,  100  Ala.  603,  13  So. 
779;  Davisson  v.  Solano  County,  70  Cal.  612, 
11  Pac.  680;  People  v.  Casey,  66  N.  Y.  App. 
Div.  211,  72  N.  Y.  Suppl.  945  (holding  that 
the  determination  of  the  question  of  the 
physical  qualifications  of  an  applicant  for 
membership  in  the  police  force  is  one  involv- 
ing the  exercise  of  discretion)  ;  People  V. 
Alms  House  Com'rs,  65  Hun  (N.  Y.)  169,  20 
N.  Y.  Suppl.  21;  People  v.  Wendell,  57  Hun 
(N.  Y.)  362,  10  N.  Y.  Suppl.  587;  People  v. 
Little  Falls,  4  Silv.  Sup.  (N.  Y.)  538,  8 
N.  Y.  Suppl.  512;  Matter  of  Rensselaer,  31 
Misc.  (N.  Y.)  512,  64  K  Y.  Suppl.  704; 
People  V.  Ballston  Spa,  19  Misc.  (N.  Y.)  671, 
44  N.  Y.  Suppl.  471;  People  v.  Cohocton,  17 
Misc.  (N.  Y.)  652,  41  N.  Y.  Suppl.  449;  Peo- 
ple V.  Summers,  9  N.  Y.  Suppl.  700;  Com.  v. 
James,  214  Pa.  St.  319,  63  Atl.  743;  Com.  v. 
Perkins,  7  Pa.  St.  42;  Respublica  v.  Phila. 
delphia,  1  Yeates  (Pa.)  476;  Boggs  v. 
Monongahela  City,  22  Pa.  Co.  Ct.  040.  See 
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tice.^^    But  a  contrary  rule  obtains  where  tlie  duty  of  appointment  is  ministerial 
merely,  as  for  instance  where  the  power  of  selection  is  vested  in  another  officer.^* 
b/ Issuance  of  Commission.    Where  the  issuance  of  a  commission  to  an  appli- 
cant for  office  is  a  mere  ministerial  duty,  mandamus  lies  to  compel  it.^'"" 

2.  Administering  Oath  of  Office.  Mandamus  is  the  proper  remedy  to  compel 
the  proper  official  to  administer  the  oath  of  office  to^^  or  to  qualify  the  person 
entitled  to  the  office.^^  But  the  writ  has  been  refused  for  tliis  purpose  where  the 
effect  of  its  issuance  would  be  to  control  the  discretion  vested  in  defendant ; 
where  it  appeared  on  the  petition  of  the  applicant  that  he  was  constitutionally 
ineligible  to  the  office  to  which  lie  had  been  elected  wdiere  in  consequence  of 
the  failure  of  the  applicant  to  take  the  oath  or  affirmation  within  the  time 
required  by  law,  defendants  had  appointed  another  person  to  fill  the  office ;  ^  or 
where  a  judgment  of  ouster  had  been  entered  against  relator  in  proceedings  in 
the  nature  of  quo  warranto.^ 

3.  Approval  of  Official  Bonds.  The  approval  of  official  bonds  is  said  by 
some  of  the  authorities  to  be  a  judicial  duty,^  and  by  others  to  be  a  ministerial 
duty,^  or  partly  judicial  and  partly  ministerial.^  The  exercise  of  the  discretion 
of  the  proper  authorities  in  determining  the  sufficiency  of  a  bond  and  the  sureties 
thereon  will  not  be  interfered  with  by  mandamus  proceedings®  in  the  absence  of 
proof  of  an  abuse  of  discretion.'^  But  the  proper  authorities  may  be  com]:)elled  to 
consider  a  bond  presented  to  them  and  to  accept  or  reject  it  as  it  may  or  may  not 


also  Cora.  v.  Philadelphia,  2  Pars.  Eq.  Cas. 
(Pa.)  220. 

Approval  of  appointment  not  compelled  by 
mandamus. — Wintz  v.  Charleston  Dist.  Bd.  of 
Education,  28  W.  Va.  227. 

93.  Dingwall  v.  Detroit,  82  Mich.  568,  46 
N.  W.  938;  State  y.  St.  Louis  Public  Schools, 
134  Mo.  296,  35  S.  W.  617,  56  Am.  St.  Eep. 
503. 

94.  Fort  V.  Howell,  5  N.  J.  L.  541,  34  Atl. 
751. 

95.  Hubert  Auvray,  6  La.  595;  Mar- 
bury  V.  Madison,  1  Cranch  (U.  S.)  137,  2 
L.  ed.  60.  See  also  State  Xi.  Wrotnowski,  17 
La.  Ann.  156. 

Certifying  promotion  as  captain  of  police 
on  pay-roll. —  People  i;.  Ogden,  41  Misc. 
(N.  Y.)  246,  84  N.  Y.  SuppL  73. 

96.  Huey  v.  Jones,  140  Ala.  479,  37  So. 
193;  Blake  v.  Ada  County,  5  Ida.  163,  47 
Pac.  734;  People  v.  Straight,  128  N.  Y.  545, 
28  N.  E.  762;  Ex  p.  Richards,  13  N.  Brunsw. 
131. 

97.  Day  v.  Fleming  County  Ct.,  3  B.  Mon. 
(Ky.)  198;  Applegate  v.  Appiegate,  4  Mete. 
(Ky.)  236;  People  v.  Straight,  128  K  Y. 
545,  28  N.  E.  762;  Ex  p.  Heath,  3  Hill 
(N.  Y.)  42. 

98.  Day  v.  Fleming  County  Ct.,  3  B.  Mon. 
(Ky.)  198. 

99.  Atchison  v.  Lucas,  83  Ky.  451. 

1.  Com.  V.  Philadelphia  County  Com'rs,  6 
Whart.  (Pa.)  476. 

2.  King  V.  Serle,  8  Mod.  332. 

3.  Ex  p.  Thompson,  52  Ala.  98;  Ex  p. 
Harris,  52  Ala.  87,  23  Am.  Eep.  559  [over- 
ruling Beebe  v.  Robinson,  52  Ala.  66;  Ex  p. 
Candee,  48  Ala.  386;  State  v.  Ely,  43  Ala. 
568] ;  State  v.  Teal,  72  Minn.  37,  74  N.  W. 
1024;  Shotwell  v.  Covington,  69  Miss.  735, 
12  So.  260;  Swan  v.  Gray,  44  Miss.  393; 
Smith  V.  Holland,  6  Del.  Co.  (Pa.)  210. 

4.  Bosely  v.  Woodruff  County  Ct.,  28  Ark. 
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306 ;  Speed  v.  Detroit,  97  Mich.  198,  56  N.  W. 
570. 

5.  State  V.  Lafayette  County  Ct.,  41  Mo. 
545;  State  v.  Howard  County  Ct.,  41  Mo. 
247;  State  v.  Lafayette  County  Ct.,  41  Mo. 
221. 

6.  Alahama. —  Ex  p.  Thompson,  52  Ala.  98; 
Beebe  v.  Robinson,  52  Ala.  66. 

Colorado. — Arapahoe  County  v.  Crotty,  9 
Colo.  318,  12  Pac.  151. 

Illinois. —  People  v.  School  Trustees,  42 
111.  App.  60. 

Massachusetts. —  Keough  v.  Holyoke,  156 
Mass.  403,  31  N.  E.  387. 

Minnesota. —  State  V.  Teal,  72  Minn.  37, 
74  K  W.  1024. 

Mississippi. —  Shotwell  V.  Covington,  69 
Miss.  735,  12  So.  260;  Swan  v.  Gray,  44 
Miss.  393. 

Isfew  Jersey. —  Conger  v.  Middlesex  County, 
55  N.  J.  L.  112,  25  Atl.  275. 

'New  Yor/c.— Matter  of  Reddish,  45  N.  Y. 
App.  Div.  37,  60  N.  Y.  SuppL  1111. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  147. 

7.  The  writ  may  issue  to  compel  the  proper 
authorities  to  proceed  according  to  a  sound 
and  just  discretion  and  to  prevent  the  exer- 
cise of  it  in  an  unjust  and  arbitrary  manner. 
Gate  V.  Ross,  2  Duv.  (Ky.)  243;  State  v, 
Lafayette  County  Ct.,  41  Mo.  545;  State  v. 
Howard  County  Ct.,  41  Mo.  247;  State  v. 
Lafayette  County  Ct.,  41  Mo.  221;  Sikes  v. 
Bladen  County  Com'rs,  72  K  C.  34;  State 
V.  Franklin  County,  1  Ohio  Cir.  Ct.  194,  1 
Ohio  Cir.  Dec.  106.  See  also  Houseman  i/. 
Com.,  100  Pa.  St.  122;  Nelson  v.  Edwards, 
55  Tex.  389.  Compare  Shotwell  v.  Covington, 
69  Miss.  735,  12  So.  260. 

Arbitrary  requirement  of  approval  of  other 
official. —  Where  the  proper  official  in  accord- 
ance with  a  rule  of  his  office  adopted  with- 
out authority  refuses  to  approve  the  bond  be- 
cause the  form  of  the  bond  had  not  been 
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be  satisfactory  to  them  and  in  the  form  required  by  law.^  Moreover  \i  is  held 
that  mandamus  will  lie  to  compel  approval,  where  tlie  sufficiency  of  the  bond  and 
its  sureties  is  not  in  dispute  and  there  is  jprima  facie  evidence  of  the  relator's 
title  to  office,  it  being  held  that  in  such  case  all  inquiry  as  to  relator's  title  is 
barred  and  that  a  refusal  to  approve  based  on  relator's  lack  of  title  will  be  no 
defense.^ 

4.  Enforcement  of  Civil  Service  Laws^^  —  a.  In  General.  Under  civil  service 
laws  it  has  been  held  tliat  mandamus  lies  to  compel  civil  service  commissioners  to 
entertain  and  consider  the  application  of  the  relator  for  a  position  in  the  service,'^ 
to  submit  to  the  appointing  officer  the  proper  certificates  as  to  the  eligibility  of 
candidates,^-  or  to  replace  on  the  eligible  list  a  name  which  they  have  unlawfully 


approved  "by  the  city  counselor,  mandamus 
lies  to  compel  approval.  State  v.  Shannon, 
133  Mo.  139,  33  S.  W.  1137.  See  also  Com. 
V.  Chittenden,  2  Pa.  Dist.  804,  13  Pa.  Co.  Ct. 
362. 

8.  Arkansas. —  Bosely  v.  Woodruff  County 
Ct.,  28  Ark.  306. 

Massachusetts. —  Keough  V.  Holyoke,  156 
Macs.  403,  31  N.  E.  387. 

Missouri. —  State  v.  Lafayette  County,  41 
Mo.  545. 

New  York. —  See  People  v.  Green,  50  How. 
Pr.  500  [affirmed  in  64  N.  Y.  656]. 

North  Carolina. — Bennett  r.  Swain  County, 
125  N.  C.  468,  34  S.  E.  632. 

Ohio. —  State  v.  Belmont  County  Com'rs, 
31  Ohio  St.  451,  holding  that  the  proper  au- 
thorities may  be  compelled  to  act  with  reason- 
able promptness. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §§  147, 
148. 

Cancellation  of  bonds. —  In  State  v.  Judge 
Orleans  Parish  Civ.  Dist.  Ct.,  34  La.  Ann. 
74,  it  was  held  that  mandamus  lies  to  com- 
pel the  district  judge  to  proceed  with  the 
trial  of  oppositions  to  applications  made  to 
the  governor  for  the  cancellation  of  bonds  of 
public  officials. 

Discretion  of  tribunal  as  to  time  for  as- 
sembling.—  The  commissioners'  court,  after 
it  has  canvassed  the  returns  and  declared 
the  election  of  a  county  officer,  and  the  county 
judge  has  issued  to  him  a  certificate  of  hia 
election,  cannot  be  compelled  by  mandamus 
to  act  at  the  same  term  on  his  bond,  instead 
of  at  a  subsequent  day  which  it  has  fixed 
upon  for  assembling  and  considering  the 
bonds  of  all  the  county  officers,  although 
there  may  be  no  reason  for  the  delay,  since 
the  statute  fixes  no  time  in  which  the  bonds 
shall  be  approved,  and  the  court  has  a  dis- 
cretion as  to  when  it  shall  meet  and  perform 
its  duties.  Luckey  v.  Short,  1  Tex.  Civ.  App. 
5,  20  S.  W.  723. 

9.  Indiana. —  Copeland  v.  State,  126  Ind. 
51,  25  N.  E.  866;  State  v.  Warwick  County, 
124  Ind,  554,  25  N.  E.  10,  8  L.  E.  A.  607  (no 
defense  that  relator  elected  by  corrupt 
means);  Gulick  v.  New,  14  Ind.  93,  77  Am. 
Dec.  49.  Compare  Knox  Countv  v.  Johnson, 
124  Ind.  145,  24  N.  E.  148,  19  Am.  St.  Rep. 
88,  7  L.  R.  A.  684  [distinguishing  Boone 
County  V.  State,  61  Ind.  379]. 

Massachusetts. —  See  Keough  v.  Holyoke, 
156  Mass.  403,  31  N.  E.  387. 


Michigan. —  Atty.-Gen.  v.  Corliss,  98  Mich. 
372,  57  N.  W.  410;  Speed  v.  Detroit,  97 
Mich.  198,  56  N.  W.  570. 

Missouri. —  State  v.  Shannon,  133  Mo.  139, 
33  S.  W.  1137;  Beck  v.  Jackson,  43  Mo.  117; 
State  V.  Wear,  37  Mo.  App.  325. 

New  Jersey. —  Stokes  v.  Camden  County,  35 
N.  J.  L.  217.  Compare  In  re  Prickett,  20 
N.  J.  L.  134. 

New  Yor/c— People  v.  Stout,  11  Abb.  Pr. 
17.  See  also  People  v.  Green,  50  How.  Pr. 
500  [affirmed  in  64  N.  Y.  656]. 

Pennsylvania. —  Com.  v.  Philadelphia,  15 
Pittsb.  Leg.  J.  337,  no  defense  that  contest 
over  election  pending. 

Utah. —  Brown  v.  Atkin,  1  Utah  277. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  147, 
148. 

Compare  State  v.  New  Orleans,  49  La.  Ann. 
1322,  22  So.  354. 

Where  in  contest  proceedings  a  sheriff  haa 
been  found  not  to  have  been  elected,  it  was 
held  that  the  writ  would  not  lie  to  compel 
the  approval  of  his  bond.  Lewis  v.  Marion 
County  Com'rs,  14  Ohio  St.  515. 

Failure  to  file  bond  within  required  time. — 
In  some  of  the  decisions  it  is  held  that  man- 
damus will  not  lie  to  compel  the  proper  au- 
thorities to  approve  a  bond  where  the  ground 
of  their  refusal  is  that  the  bond  was  not 
filed  within  the  time  provided  by  statute  and 
therefore  that  the  office  is  vacant.  Ex  p. 
Harris,  52  Ala.  87,  23  Am.  Rep.  559;  Knox 
County  V.  Johnson,  124  Ind.  145,  24  N.  E. 
148-,  19  Am.  St.  Rep.  88,  7  L.  R.  A.  684  [dis- 
tinguishing Boone  County  v.  State,  61  Ind. 
379];  Lowe  v.  Phelps,  14  Bush  (Ky.)  642. 
But  a  different  rule  has  been  declared  in 
other  jurisdictions.  Bosely  v.  Woodruff 
County  Ct.,  28  Ark.  306;  State  v.  Lafayette 
County  Ct.,  41  Mo.  545. 

10.  Restoration  of  ofiEicer  or  employee  dis- 
charged in  violation  of  civil  service  laws  see 
infra,  VI,  C,  7,  c. 

11.  People  V.  Wheeler,  2  N.  Y.  St.  656. 

12.  People  17.  Kipley,  171  111.  44,  49  N.  E. 
229,  41  L.  R.  A.  775;  People  v.  Knauber,  43 
N.  Y.  App.  Div.  342,  60  N.  Y.  Suppl.  298, 
holding,  however,  that  the  duty  of  the  com- 
missioners is  performed  when  they  certify 
that  the  relator  is  qualified  by  both  merit  and 
fitness  to  be  placed  upon  the  eligible  list,  and 
that  they  cannot  be  compelled  to  certify  that 
the  relator  is  entitled  to  be  appointed  to  the 
position  for  which  he  was  examined. 
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removed  therefrom.^^  So  it  has  been  held  that  the  writ  will  lie  to  compel  the 
proper  official  to  notify  the  commissioners  of  any  vacancies  in  the  service,^^  or  to 
call  for  a  list  of  names  eligible  for  appointment.^^ 

b.  Classifications  by  Civil  Service  Commissioners.  The  authorities  are  not 
harmonious  on  the  question  whether  mandamus  will  lie  to  review  the  decisions  of 
civil  service  commissioners  in  making  classifications  in  tlie  service,  although  the 
tendency  of  the  later  decisions  is  to  the  effect  that  the  action  of  civil  service  com- 
missioners in  making  classifications  is  subject  to  at  least  a  limited  and  qualified 
control  to  be  exercised  by  mandamns.^*^ 

e.  Enforcement  of  Preference  Rights.  Mandamus  has  been  held  not  to  be 
the  proper  remedy  to  enforce  a  preference  required  by  statute  to  be  given  to 
honorably  discharged  soldiers,  sailors,  etc.,  in  appointments  to  pubhc  office  or 
employment  in  the  public  service.^''' 

5.  Accepting  Office  and  Assuming  Duties.  Mandamus  will  lie  to  compel  the 
acceptance  of  a  municipal  office  bj  one  who,  possessing  the  requisite  qualifica- 


Certification  from  list  illegally  made  up. — 

In  People  v.  Syracuse,  2G  Misc.  (N.  Y.)  522, 
57  N.  Y.  Suppl.  617,  it  was  held  tliat  man- 
damus would  not  lie  to  compel  a  certification 
where  the  list  from  which  the  relator  seeks 
to  have  his  name  certified  for  appointment 
was  improperly  and  illegally  made  up  by  the 
civil  service  board. 

13.  People  V,  Cobb,  13  N.  Y.  App.  Div.  50, 
43  N.  Y.  Suppl.  120. 

14.  People  V.  Kipley,  171  111.  44,  49  N.  E. 
229,  41  L.  R.  A.  775. 

15.  People  V.  Syracuse,  26  Misc.  (N.  Y.) 
522,  57  N.  Y.  Suppl.  617,  where,  however,  the 
writ  was  denied  on  the  ground  that  there 
had  been  no  prior  demand  for  such  action. 

16.  See  cases  cited  infra,  this  note. 

In  Illinois  the  rule  has  been  broadly  stated 
that  a  writ  of  mandamus  will  lie  to  compel 
civil  service  commissioners  to  make  a  classifi- 
cation which  may  be  judicially  determined  to 
be  correct.  People  v.  Kraus,  171  111.  130,  48 
N.  E.  1052. 

In  New  York  there  are  several  decisions  to 
the  effect  that  the  decisions  of  civil  service 
commissioners  in  making  classifications  in  the 
civil  service  involve  the  exercise  of  judgment 
and  discretion  and  cannot  be  controlled  by 
mandamus.  People  v.  Collier,  175  N.  Y.  196, 
67  N.  E.  309  [reversing  78  N".  Y.  App.. Div. 
620,  79  N.  Y.  Suppl.  671,  and  distinguishing 
Chittendon  v.  Wurster,  152  N.  Y.  345,  48 
N.  E.  857,  37  L.  P.  A.  809] ;  Dill  v.  Wheeler, 
100  N.  Y.  App.  Div.  155,  91  K  Y.  Suppl. 
686;  People  v.  Hamilton,  98  N.  Y.  App.  Div. 
59,  90  K  Y.  Suppl.  547  [affirming  44  Misc. 
577,  90  K  Y.  Suppl.  97].  Thus  it  has  been 
held  that  the  authority  of  the  state  civil 
service  commission  to  change  with  the  ap- 
proval of  the  governor  a  position  in  the  service 
from  the  competitive  to  the  non-competitive 
class .  or  vice  versa  cannot  be  reviewed  col- 
laterally by  mandamus.  People  v.  Collier, 
supra  [distinguishing  Chittendon  v.  Wurster, 
supra] ;  People  v.  Hamilton,  supra.  But  in 
the  later  case  of  People  v.  McWilliams,  185 
N.  Y.  92,  99,  77  N.  Y.  Suppl.  785,  where  it 
was  held  that  the  action  of  the  civil  service 
commissioners  was  not  a  subject  to  review  by 
certiorari,  the  court  said :  "  It  does  not  at 
all  follow  that  the  action  of  the  civil  service 
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commission  is  not  in  any  case  subject  to 
judicial  control;  but  that  such  control  is  a 
limited  and  qualified  one  to  be  exercised  by 
mandamus.  If  the  position  is  clearly  one 
properly  subject  to  competitive  examination, 
the  commissioners  may  be  compelled  to  so 
classify  it.  On  the  other  hand,  if  the  position 
be  by  statute  or  from  its  nature  exempt  from 
examination  and  the  action  of  the  commission 
be  palpably  illegal,  the  commission  may  be 
compelled  to  strike  the  position  from  the 
competitive  or  examination  class,  though  in 
such  case  redress  by  mandamus  would  often 
be  unnecessary,  as  a  valid  appointment  could 
be  made  notwithstanding  the  classification. 
But  where  the  position  is  one,  as  to  the 
proper  mode  of  filling  which  there  is  fair  and 
reasonable  ground  for  difference  of  opinion 
among  intelligent  and  conscientious  officials, 
the  action  of  the  commission  should  stand, 
even  though  the  courts  may  differ  from  the 
commission  as  to  the  wisdom  of  the  classifi- 
cation." 

17.  State  V.  Copeland,  74  Minn.  371,  77 
N.  W.  221;  State  v.  Wayne  County,  57  Ohio 
St.  86,  48  N.  E.  130. 

In  New  York  by  express  statutory  pro- 
vision for  a  refusal  to  allow  the  preference 
provided  for  by  statute  an  honorably  dis- 
charged soldier,  etc.,  of  the  United  States 
in  the  late  Civil  war  has  a  remedy  by  man- 
damus for  righting  the  wrong.  People  v. 
Scannell,  63  N.  Y.  App.  Div.  243,  71  N.  Y. 
Suppl.  383.  But  the  applicant  must  affirma- 
tively show  that  tlie  position  he  seeks  is  not 
one  of  those  excepted  from  the  preference 
to  be  given  to  veterans.  Matter  of  Ostrander, 
12  Misc.  476,  34  N.  Y.  Suppl.  295  [affirmed 
in  146  N.  Y.  404,  42  N.  E.  543].  See  also 
Brown  17.  Duane,  60  Hun  98,  14  N.Y.  Suppl. 
450.  It  is  held  that  the  writ  will  be  denied 
to  compel  the  appointment  of  a  ^veteran, 
where  on  the  application  for  a  peremptory 
writ  the  answering  affidavits  state  that  re- 
spondents consider  relator  incompetent  to 
discharge  the  duties  of  the  office  thereby 
presenting  a  question  of  fact  which  is  not 
within  the  purpose  of  a  proceeding  by  man- 
damus (People  V.  Keating,  49  N.  Y.  App. 
Div.  123,  63  N.  Y.  Suppl.  71;  People  v. 
Ballston  Spa,  19  Misc.  671,  44  N.  Y.  Suppl. 
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tions,  has  been  duly  appointed  or  elected  to  the  same.^^  So  it  has  been  held  that 
where  the  office  of  governor  is  vacant  and  the  president  of  the  state  senate  refuses 
to  assume  the  duties  of  the  office  as  required  by  law,  mandamus  will  lie  to  compel 
him  to  do  so.^^ 

6.  Removal  From  Office.  Mandamus  lies  to  compel  the  proper  authorities  to 
take  action  on  a  complaint  or  charge  made  against  a  public  officer,^*^  but  not  to 
control  their  judgment  or  discretion  as  to  the  sufficiency  of  the  complaint  as  a 
ground  for  removal.^^  Mandamus  lias  been  held  to  lie  to  officials  exercising  an 
appointing  power  to  compel  the  removal  of  an  officer  appointed  without  legal 
authority,^^  or  with  manifest  abuse  of  discretion.^^  On  the  other  hand  it  has  been 
held  that  mandamus  is  not  the  proper  remedy  to  compel  the  appointing  power  to 
remove  an  officer  on  the  ground  of  his  ineligibility  to  office.^^ 

7.  Title  to  and  Possession  of  Office  or  Employment  —  a.  In  General. 
Although  there  are  authorities  to  the  contrary it  is  the  general  rule  tliat  title  to 


471;  People  v.  Cohocton,  17  Misc.  G52,  41 
N.  Y.  Suppl.  449 ) ,  or  where  the  effect  of 
granting  the  writ  would  be  to  control  the 
discretion  vested  in  defendants  as  to  the  re- 
lator's qualifications  (People  v.  Scannell,  63 
N.  Y.  App.  Div.  243,  71  N.  Y.  Suppl.  383  ^ 
People  I'.  Newburgh  Aims-House  Com'rs,  G5 
Hun  169,  20  N.  Y.  Suppl.  21;  People  v.  Wen- 
dell, 57  Hun  362,  10  N.  Y.  Suppl.  587; 
People  r.  Saratoga  Springs,  54  Hun  16,  7 
N.  Y.  Suppl.  125:  People  v.  Little  Falls,  4 
Silv.  Sup.  538,  8  N.  Y.  Suppl.  512;  People 
V.  Ballston  Spa,  19  Misc.  671,  44  N.  Y. 
Suppl.  471;  People  r.  Summers,  9  N.  Y^ 
Suppl.  700).  Nor  will  an  alternative  writ 
of  mandamus  be  granted  where  the  office  is 
already  filled  by  an  actual  incumbent  de 
facto,  exercising  its  functions  under  color  of 
right.  People  v.  Sheffield,  24  N.  Y.  App.  Div. 
214,  48  N.  Y.  Suppl.  796;  People  v.  Palmer, 
9  N.  Y.  App.  Div.  252,  41  N.  Y.  Suppl.  494; 
People  V.  Rupp,  90  Hun  145,  35  N.  Y.  Suppl. 
349,  749;  People  v.  Cohocton,  17  Misc.  652, 
41  N.  Y.  Suppl.  449  {distinguishing  People 
V.  Brooklyn,  149  N.  Y.  215,  43  N.  E.  554]. 
Compare  People  v.  Scannell,  63  N.  Y^.  App. 
Div.  243,  246,  71  N.  Y.  Suppl.  383,  where  it 
is  said :  "  Where  a  veteran  is  deprived  of 
any  right  to  preference  in  appointment  or 
promotion  the  statute  now  gives  him  a  rem- 
edy by  mandamus,  and  it  is  no  longer  an 
answer  to  show  that  his  position  has  been 
filled  by  the  appointment  of  another."  Where 
an  eligible  person  claims,  upon  a  motion  for 
a  peremptory  writ  of  mandamus,  that  he 
should  have  been  certified  in  May  as  eligible 
to  and  entitled  to  fill  a  vacancy,  and  it  ap- 
pears that  there  was  a  sufficient  number  of 
other  veterans  entitled  to  a  preference  over 
him  to  prevent  his  having  been  so  certified 
in  May,  he  cannot  change  his  position  and 
claim  that  some  of  these  other  veterans  had 
not  passed  the  civil  service  examination,  or 
had  been  appointed  to  other  positions,  so 
that  he  would  have  been  certified'  upon  a 
subsequent  requisition  made  in  June,  had 
the  board  adopted  the  proper  rule.  People 
V.  New  York  City  Civil  Service  Bd.,  13  N.  Y. 
App.  Div.  309,  43  N.  Y.  Suppl.  191.  It  was 
at  one  time  held  that  th-e  provisions  of  tlie 
civil  service  laws  relating  to  the  preferences 
of  veterans  applied  only  to  original  appoint- 


ments and  not  to  promotions.  Brown  v. 
Duane,  60  Hun  98,  14  N.  Y.  Suppl.  450 ;  Mat- 
ter of  McGuire,  50  Hun  203,  2  N.  Y.  Suppl. 
760.  But  under  subsequent  legislation  a  pref- 
erence right  to  promotion  may  be  enforced 
by  mandamus.  People  v.  Scannell,  63  N.  Y. 
App.  Div.  243,  71  N.  Y.  Suppl.  383. 

18.  People  V.  Williams,  145  111.  573,  33 
N.  E.  849,  36  Am.  St.  Rep.  514,  24  L.  R.  A. 
492 ;  Rex  v.  Bower,  1  B.  &  C.  585,  2  D.  &  R. 
842,  1  L.  J.  K.  B.  0.  S.  110,  8  E.  C.  L.  247. 
See  also  Reg.  v.  Hungerford,  11  Mod.  142. 
And  see  Elections,  15  Cyc.  393. 

19.  Atty.-Gen.  v.  Taggart,  66  N.  H.  362, 
29  Atl.  1072,  25  L.  R.  A.  613. 

20.  State  v.  Saline  County,  18  Nebr.  422, 
25  N.  W.  587. 

21.  State  V.  Saline  County,  18  Nebr.  422, 
25  N.  W.  587. 

22.  Dingwall  v.  Detroit,  82  Mich.  568,  46 
N.  W.  938 ;  Detroit  Parks,  etc.,  Com'rs  v. 
Detroit,  80  Mich.  663,  45  N.  W.  508. 

23.  State  v.  St.  Louis  Public  Schools,  134 
Mo.  296,  35  S.  W.  617,  56  Am.  St.  Rep.  503. 
Compare  McLaughlin  v.  Burroughs,  90  Mich. 
311,  51  N.  W.  283. 

24.  Maverick  Oil  Co.  v.  Hanson,  67  N.  H. 
203,  29  Atl.  401. 

25.  Harwood  v.  Marshall,  9  Md.  83;  Lind- 
sey  V.  Luckett,  20  Tex,  516.  See  also  Dew 
r.  Judges  Sweet  Spring  Dist.  Ct.,  3  Hen.  & 
M.  (Va.)  1,  3  Am.  Dec.  639;  Kline  v.  Mc- 
Kelvey,  57  W.  Va.  29,  49  S.  E.  896. 

In  Massachusetts  it  is  held  that  while  the 
use  of  mandamus  to  try  the  title  to  office  is 
unusual,  it  may  be  so  used  where  it  affords 
the  speediest  and  best  method  of  settling  the 
dispute  of  two  rival  claimants  of  a  municipal 
office.  Keough  v.  Holyoke,  156  Mass.  403, 
31  N.  E.  387;  Luce  v.  Dukes  County,  153 
Mass.  108,  26  N.  E.  419;  Putnam  v.  Langley, 
133  Mass.  204;  Conlin  v.  Aldrich,  98  Mass. 
557;  Ellis  v.  Bristol,  2  Gray  370;  In  re 
Strong,  20  Pick.  484.  But  where  the  ques- 
tion was  not  which  of  two  persons  was  right- 
fully entitled  to  a  public  office,  but  upon 
which  of  several  public  officers  rests  the  duty 
of  performing  a  certain  public  function,  the 
rule  acted  upon  in  this  commonwealth  in 
cases  where  the  sole  question  is  which  of  two 
men  is  lawfully  entitled  to  an  office  has  not 
been  applied.    Fowler  v.  Brooks,  188  Mass. 
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a  public  office  cannot  be  adjudicated  on  an  application  for  mandamiis.^^  Accord- 
ingly it  may  be  stated  as  a  general  rule  that  where  an  office  is  already  tilled  by 
an  actual  incumbent,  exercising  its  functions,  even  though  he  is  an  officer  de 
facto  under  color  of  right  only,  mandamus  is  not  available  to  compel  the  admis- 
sion of  another  claimant  of  the  office,  at  least  where  the  latter  has  never  been  an 


64,  65,  74  N.  E.  291,  where  the  court  said: 
"  In  view  of  the  fact  that  the  principle  in- 
volved in  our  practice  in  such  cases  is 
opposed  to  the  great  weight  of  authority,  we 
are  not  inclined  to  extend  it  beyond  the  lim- 
its to  which  it  already  has  been  carried." 

Effect  of  prior  conclusive  determination  of 
dispute. —  In  Shober  v.  Cochrane,  53  Md.  544, 
it  was  held  that  mandamus  would  not  lie  to 
compel  defendant  not  to  interfere  with  or 
prevent  the  petitioner  from  discharging  the 
duties  of  an  office  and  to  yield  up  the  office 
to  the  petitioner  on  the  ground  that  the  deci- 
sion of  the  state  board  of  education  in  the 
matter  was  final  and  conclusive. 

26.  Alahmna.  —  Goodwyn  v.  Sherer,  145 
Ala.  501,  40  So.  279;  Ex  p.  Harris,  52  Ala. 
87,  23  Am.  Rep.  559. 

Arkansas. —  Underwood  v.  White,  27  Ark. 
382;  Fitch  v.  McDiarmid,  26  Ark.  482. 

California. — •  Kelly  v.  Edwards,  69  Cal.  460, 
11  Pac.  1;  Meredith  v.  Sacramento  County, 
50  Cal.  433;  Turner  v.  Melony,  13  Cal.  621; 
People  V.  Olds,  3  Cal.  167,  58  Am.  Dec.  398. 

Colorado. —  Cripple  Creek  v.  People,  19 
Colo.  App.  399,  75  Pac.  603. 

Connecticut. — •  Harrison  v.  Simonds,  44 
Conn.  318;  Duane  v.  McDonald,  41  Conn.  517. 

Delaware. —  McCoy  v.  State,  2  Marv.  543, 
36  Atl.  81. 

Florida. —  State  v.  Johnson,  35  Fla.  2,  16 
So.  786,  31  L.  R.  A.  357;  State  v.  Saxon,  25 
Fla.  792,  6  So.  858. 

Georgia. —  Bonner  v.  State,  7  Ga.  473. 

Illinois. —  People  v.  Cover,  50  111.  100 ;  Peo- 
ple V.  Head,  25  111.  325;  People  v.  Matteson, 
17  111.  167;  People  v.  Forquer,  1  111.  104; 
People  V.  School  Trustees,  42  111.  60;  Hil- 
dreth  v.  Heath,  1  111.  App.  82. 

Kansas. —  Swartz  v.  Large,  47  Kan.  304, 
27  Pac.  993 ;  Hussey  v.  Hamilton,  5  Kan.  462. 
See  also  Eastman  v.  Householder,  54  Kan. 
63,  37  Pac.  989. 

Louisiana. —  State  v.  Johnson,  29  La.  Ann. 
399. 

Maine. —  French  v.  Cowan,  79  Me.  426,  10 
Atl.  335. 

Michigan. — ^  Frey  v.  Michie,  68  Mich.  323, 
36  N.  W.  184;  People  v.  Detroit,  18  Mich. 
338.  Compare  Lawrence  v.  Hanley,  84  Mich. 
399,  47  N.  W.  753. 

Minnesota. — ■  State  v.  Churchill,  15  Minn. 
455;  State  v.  Sherwood,  15  Minn.  221,  2 
Am.  Pep.  116. 

Missouri. —  State  v.  John,  81  Mo.  13; 
State  V.  Thompson,  36  Mo.  70;  St.  Louis 
County  Ct.  v.  Sparks,  10  Mo.  117,  45  Am. 
Dec.  355 ;  State  v.  Kansas  City  Police  Com'rs, 
80  Mo.  App.  206;  State  v.  Taaflfe,  25  Mo. 
App.  567;  State  v.  Gasconade  County  Ct.,  25 
Mo.  App.  446. 

Nebraska. — 'Maurer  v.  State,  71  Nebr.  24, 
98  N.  W.  426;  State  v.  Haverly,  62  Nebr. 
767,  87  N.  W.  959 ;  Kokes  v.  State,  55  Nebr. 
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691,   76   N.   W.   467;    Cruse   v.    State,  52 
Nebr.  831,  73  N.  W.  212;  State  v.  Smith,  49  ' 
Nebr.  755,  69  N.  W.  114;  Anderson  v.  Col- 
son,  1  Nebr.  172. 

Nevada. —  Denver  v.  Hobart,  10  Nev.  28. 

Neiv  Hampshire. —  Maverick    Oil    Co.  v. 
Hanson,  67  N.  H.  203,  29  Atl.  461. 

New  Jersey. —  Searing  v.  Clark,  69  N.  J. 
L.  609,  55  Atl.  690  (holding  that  mandamus 
will  not  lie  to  compel  the  surrender  of  a 
public  office  where  relator's  right  to  the  of- 
fice presents  a  debatable  question  of  law)  ; 
Casey  v.  Chase,  64  N.  J.  L.  207,  44  Atl.  872 ; 
State  V.  Steen,  43  N.  J.  L.  542. 

New  Mexico. — •  Conklin  v.  Cunningham,  7 
N.  M.  445,  38  Pac.  170. 

New  York. —  People  v.  Yonkers,  174  N.  Y. 
450,  67  N.  E.  78,  95  Am.  St.  Rep.  596; 
In  re  Hart,  159  N.  Y.  278,  54  N.  E.  44;  Peo- 
ple V.  Brush,  146  N.  Y.  60,  30  N.  E.  502; 
People  V.  Goetting,  133  N.  Y.  569,  30  N.  E. 
968;  In  re  Gardner,  68  N.  Y.  467;  People 
V.  Rickerson,  56  N.  Y.  App.  Div.  588,  67 
N.  Y.  Suppl.  248 ;  People  v.  Kearny,  44  N.  Y. 
App.  Div.  449,  61  N.  Y.  Suppl,  41;  People 
V.  Kings  County,  89  Hun  38,  34  N.  Y.  Suppl. 
1128;  People  v.  Mt.  Vernon,  59  Hun  204,  13 
N.  Y.  Suppl.  447;  People  v.  Ferris,  16  Hun 
219  [affirmed  in  76  N.  Y.  326];  People  v. 
Hinsdale,  43  Misc.  182,  88  N.  Y.  Suppl.  206; 
People  V.  New  York  Casualty  Co.,  34  Misc. 
326,  69  N.  Y.  Suppl.  775;  People  v.  Scannel, 
22  Misc.  298,  49  N.  Y.  Suppl.  1096;  Matter 
of  Hardy,  17  Misc.  667,  41  N.  Y.  Suppl.  469; 
Matter  of  Torney,  7  Misc.  260,  27  N.  Y. 
Suppl.  913,  23  N.  Y.  Civ.  Proc.  333  [affirmed 
in  11  Misc.  291]  ;  People  v.  Dikeman,  7  How. 
Pr.  124  (no  writ  when  title  is  substantially 
disputed)  ;  People  v.  Stevens,  5  Hill  616; 
People  V.  New  York,  3  Johns.  Cas.  79. 

North  Carolina. —  Cozart  v.  Fleming,  123 
N.  C.  547,  31  S.  E.  822;  Swain  v.  McRae,  80 
N.  C.  111. 

Oklahoma. —  Cameron  v.  Parker,  2  Okla. 
277,  38  Pac.  14;  Ewing  v.  Turner,  2  Okla.  94, 
35  Pac.  951. 

Oregon. —  Biggs  v.  McBride,  17  Oreg.  640, 
21  Pac.  878,  5  L.  R.  A.  115;  Warner  v. 
Myers,  4  Oreg.  72. 

Pennsylvania. —  Carlisle  School  Dist.  v. 
Humrich,  18  Pa.  Co.  Ct.  322. 

Rhode  Island. —  Butler  v.  Pawtucket,  22 
R.  I.  249,  47  Atl.  364. 

Washington. —  Kimball  v.  Olmstead,  20 
Wash.  629,  59  Pac.  377;  Lynde  v.  Dibble,  19 
Wash.  328,  53  Pac.  370. 

Canada. —  In  re  Brockville,  3  U.  C.  Q.  B. 
0.  S.  173. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  161. 

The  trial  of  an  election  contest  is  not  the 
proper  function  of  a  writ  of  mandamus.  Ter- 
ritory V.  Mohave  County,  2  Ariz.  248,  12  Pac. 
730;' Lauritsen  V.  Seward,  99  Minn.  313,  109 
N.  W.  404. 
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actual  incumbent,'^^  except,  it  lias  been  intimated,  in  cases  where  the  office  has  been 
filled  by  proceedings  palpal)ly  without  legal  warrant,^*^  quo  warranto  or  the  statu- 
tory contests  provided  by  law  in  many  of  the  states  being  the  proper  remedies 
in  such  cases.  But  it  is  held  that  the  mere  fact  that  the  application  for  the  writ 
incidentally  involves  the  inquiry  as  to  which  of  two  claimants  is  entitled  to  enjoy 
the  office  for  the  time  being  will  not  necessarily  prevent  the  allowance  of  the 
writ.^^  Where  there  is  no  adverse  claimant  or  officer  in  possession  mandamus  lies 
to  compel  the  admission  of  one  having  an  undisputed  or  a  clear  A^gdX  jprima  facie 
title  to  the  possession  of  the  office  and  to  the  performance  of  its  duties.^^  And 
the  same  rule  apphes  when  the  relator's  title  has  been  adjudicated  upon  and 


A  public  officer  may  be  compelled  to  re- 
ceive money  from  a  settler  on  school  lands. 
This  does  not  involve  the  question  of  title. 
Wilkie  17.  Howe,  27  Kan.  518. 

27.  Alabama, —  Ex  p.  Harris,  52  Ala.  87, 
23  Am.  Rep.  559;  State  v.  Dunn,  Minor  40, 
12  Am.  Dec.  25. 

Arkansas. —  Underwood  v.  White,  27  Ark. 
382 

California.—  Kelly  v.  Edwards,  69  Cal.  460, 
11  Pac.  1;  Meredith  v.  Sacramento  County, 
50  Cal.  433;  Turner  v.  Melony,  13  Cal.  621; 
People  V.  Olds,  3  Cal.  167,  58  Am.  Dec.  398. 

Colorado. —  Cripple  Creek  v.  People,  19 
Colo.  App.  399,  75  Pac.  603. 

Kansas. —  Swartz  v.  Large,  47  Kan.  304, 
27  Pac.  993.  See  also  Eastman  v.  House- 
holder, 54  Kan.  63,  37  Pac.  989. 

Missouri. —  State  v.  Thompson,  36  Mo.  70 ; 
State  V.  Finley,  74  Mo.  App.  213. 

New  Jersey. —  Fort  v.  Howell,  58  N.  J.  L. 
541,  34  Atl.  751;  Henry  v.  Camden,  42  N.  J. 
L.  335. 

Neio  York. —  In  re  Gardner,  08  N.  Y.  467; 
People  V.  Palmer,  9  N.  Y.  App.  Div.  252,  41 
N.  Y.  Suppl.  494 ;  People  v.  Kings  County,  89 
Hun  38,  34  N.  Y.  Suppl.  1128;  People  v. 
Scrugham,  20  Barb.  302  [reversed  on  other 
grounds  in  25  Barb.  302]  ;  People  v.  Ballston 
Spa,  19  Misc.  671,  44  N.  Y.  Suppl.  471;  Mat- 
ter of  Hardy,  17  Misc.  667,  41  N.  Y.  Suppl. 
469;  People  v.  Cohocton,  17  Misc.  652,  41 
N.  Y.  Suppl.  449;  Matter  of  Foley,  39  How. 
Pr.  356. 

Oklahoma.— Ew'mg  v.  Turner,  2  Okla.  94, 
35  Pac.  951. 

Pennsylvania. —  Com.  v.  James,  214  Pa.  St. 
319,  63  Atl.  743;  Com.  v.  Gibbons,  196  Pa.  St. 
97,  46  Atl.  313;  Com.  v.  Primrose,  2  Watts 
&  S.  407;  Com.  v.  Philadelphia  County 
Com'rs,  5  Rawle  75;  Carlisle  School  Dist.  v. 
Humrich,  18  Pa.  Co.  Ct.  322;  Com.  v.  Connell, 
5  Lack.  Leg.  N.  332;  Com.  v.  Smith,  2  Wkly. 
Notes  Cas.  558. 

England.— B.ex  v.  Winchester,  7  A.  &  E. 
215,  1  Jur.  738,  6  L.  J.  K.  B.  213,  2  N.  &  P. 
274,  W.  W.  &  D.  525,  34  E.  C.  L.  131;  Hex 
V.  Oxford,  6  A.  &  E.  349,  6  L.  J.  K.  B.  103, 
1  N.  &  P.  474,  33  E.  C.  L.  198;  Frost  v. 
Mayor,  5  E.  &  B.  531,  2  Jur.  N.  S.  114,  25 
L.  J.  Q.  B.  61,  4  Wklv.  Rep.  14,  85  E.  C.  L. 
531;  Rex  V.  York,  4  T.  R.  699;  Rex  v.  Col- 
chester, 2  T.  R.  259,  1  Rev.  Rep.  480. 

Canada.—  In  re  Brenan,  6  U.  C.  Q.  B.  0.  S. 
330. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  161. 
Mandamus  to  admit  one  to  membership  in 
[17] 


a  public  body  will  not  be  ordered  if  the  effect 
will  be  to  oust  incumbents  whose  claim  to 
title  is  not  frivolous.  Casey  v.  Chase,  64 
N.  J.  L.  207,  44  Atl.  872. 

Restoration  to  office  filled  by  another  see 
infra,  VI,  C,  7,  c,  2. 

28.  Leeds  v.  Atlantic  City,  52  N.  J.  L.  332, 
19  Atl.  780,  8  L.  R.  A.  697;  Rex  v.  Bankes, 
3  Burr.  1452,  W.  Bl.  45. 

Where  the  writ  would  be  fruitless  as  an 
aid  to  obtain  an  office  to  which  one  was 
legally  elected,  but  which  was  without  au* 
thority  filled  by  another,  or  where  the  grant- 
ing of  the  writ  can  have  no  other  effect  than 
to  encourage  the  petitioner  in  future  petty 
litigation  for  the  fees  and  emoluments  of  the 
office,  the  writ  will  be  refused.  State  v, 
Finley,  74  Mo.  App.  213. 

29.  See  Quo  Warranto. 

30.  See  Elections,  15  Cyc.  344  et  seq. 

A  statutory  bill  in  equity  and  not  man- 
damus has  been  held  to  be  the  proper  remedy 
to  compel  recognition  of  a  person  as  member 
of  a  political  committee.  Brennan  v.  Butler, 
22  R.  I.  238,  47  Atl.  320. 

31.  Morton  v.  Broderick,  118  Cal.  474,  50 
Pac.  644  (where  on  an  application  for  man- 
damus to  the  auditor  to  compel  the  entry  of 
one  of  two  levies  made  by  conflicting  boards 
of  supervisors  it  was  held  that  where  the 
writ  is  invoked  to  enforce  a  specific  duty,  and 
remedies  at  law  are  not  adequate  aid  will  not 
be  refused  merely  because  occupancy  or  in- 
cumbency or  title  is  incidentally  involved)  ; 
People  V.  Head,  25  111.  325;  O'Donnel  v. 
Dusman,  39  N.  J.  L.  677. 

Compelling  clerk  to  recognize  de  facto 
board. —  It  has  been  held  that  the  writ  lies  in 
favor  of  a  de  facto  board  of  commissioners  to 
compel  a  clerk  of  that  board  to  recognize 
them  and  discharge  his  duties  as  clerk  to  the 
acting  board,  and  the  mere  fact  that  other 
persons  are  contesting  their  rights  as  com- 
missioners is  no  defense.  Delgado  v.  Chavez, 
140  U.  S.  586,  11  S.  Ct.  874,  35  L.  ed.  578 
[affirming  5  N.  M.  646,  25  Pac.  948].  See 
also  Putnam  v.  Langley,  133  Mass.  204. 

32.  Indiana. —  Mannix  v.  State,  115  Ind, 
245,  17  N.  E.  565. 

Michigan. —  Smith  v.  Eaton  County,  56 
Mich.  217,  22  N.  W.  207;  People  v.  Ingham 
County,  36  Mich.  416. 

NeiD  Hampshire. —  Eaton  v.  Burke,  66 
N.  H.  306,  22  Atl.  452. 

New  Jersey. —  Fort  v.  Howell,  58  N.  J.  L. 
541,  34  Atl.  751;  Clarke  v.  Trenton.  49  N.  J. 
L.  349,  8  Atl.  509;  McDermott  v.  Kenny,  45 
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finally  established  by  a  competent  tribnnal.^^  Thus  after  a  judgment  in  quo  war- 
ranto ousting  an  incumbent  it  has  been  held  that  mandamus  will  lie  against  the 
proper  authorities  to  compel  them  to  admit  or  recognize  the  person  entitled  to 
the  office.^^  On  the  other  hand  it  is  held  that  the  applicant  for  a  writ  of  man- 
damus to  compel  the  proper  officials  to  admit  or  recognize  him  as  an  officer  must 
establish  a  clear,  specific  right  to  the  office,  and  hence  that  the  writ  will  be  denied 
if  it  appears  that  the  election  or  appointment  relied  upon  to  establish  his  claim 
was  invalid,^^  or  where  it  appears  on  the  face  of  the  pleadings  that  he  is  disquali- 
fied from  holding  office.^^  So  the  writ  will  not  issue  when  it  appears  that  the 
term  for  which  the  petitioner  was  elected  has  already  expired.^'^ 

b.  Recovery  of  Books,  Records,  Appurtenances,  Etc.  The  use  of  the  writ  of 
mandamus  for  the  compulsory  transfer  of  the  books,  records,  and  appurtenances 
of  an  office  to  the  person  showing  a  title  to  it  is  of  early  origin,^^  and  the  rule  is 
well  established  that  while  mandamus  will  not  lie  to  compel  the  respondent  to  turn 
over  to  the  relator  the  books,  papers,  etc.,  pertaining  to  an  office  where  the  relator 
does  not  show  a  jprima  facie  title  or  where  the  proceeding  would  necessarily 
involve  the  trying  of  the  title  of  the  parties  to  the  office,^^  yet  the  writ  will  lie  in 
favor  of  the  holder  of  the  prima  facie  title  to  an  office  after  making  the  proper 
demand  to  recover  the  possession  of  the  property,  and  insignia  of  the  office, 
including  the  books,  records,  papers,  rooms,  buildings,  and  funds  belonging  to 
the  office,  against  one  holding  over  after  the  expiration  of  his  term  or  lawfully 
removed  or  suspended  or  one  intruding  into  office  or  otherwise  detaining  such 
property  under  a  pretended  official  claim  although  without  color  of  right.'^  "While 


N.  3.  L.  251;  Kelly  v.  Paterson,  35  K  J.  L. 
196. 

l^few  York. —  People  v.  Greene,  95  N.  Y. 
App.  Div.  397,  88  N.  Y.  Suppl.  601;  People  v. 
York,  33  N.  Y.  App.  Div.  573,  53  N.  Y. 
Suppl.  947;  Matter  of  Howard,  26  Misc.  233, 
56  N.  Y.  Suppl.  318. 

North  Dakota. —  State  v.  Callahan,  4  N.  D. 
481,  61  N.  W.  1025. 

West  Virginia. —  Kline  v.  McKelvey,  57 
W.  Va.  29,  49  S.  E.  896. 

England. —  See  Peg,  v.  Leeds,  7  A.  &  E. 
963,  2  Jur.  545,  7  L.  J.  Q.  B.  80,  3  N.  &  P. 
145,  1  W.  W.  &  H.  23,  34  E.  C.  L.  497. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  163. 

Compelling  board  to  recognize  member. — 
Smith  V.  Eaton  County,  56  Mich.  217,  22 
N.  W.  267;  Kelly  v.  Paterson,  35  N.  J.  L. 
196;  Com.  v.  Fleming,  23  Pa.  Super.  Ct.  404; 
Com.  V.  Philadelphia,  23  Pa.  Co.  Ct.  631; 
Com.  V.  Smith,  2  Wkly.  Notes  Cas.  (Pa.)  611. 

33.  Mannix  v.  State,  115  Ind.  245,  17  N.  E. 
565,  where  a  judgment  in  favor  of  relator 
had  been  entered  by  agreement  in  contest  pro- 
ceedings. 

34.  People  r.  Rupp,  90  Hun  (N.  Y.)  145, 
35  N.  Y.  Suppl.  349,  749;  People  v.  Cohoeton, 
17  Misc.  (N.  Y.)  652,  41  N.  Y.  Suppl.  449; 
Com.  V.  Philadelphia  Com'rs,  2  Pars.  Eq.  Cas. 
(Pa.)  220;  Peg.  v.  McLellan,  1  C.  L.  Chamb. 
(U.  C.)  125. 

35.  Com.  V.  James,  214  Pa.  St.  319,  63  Atl. 
743 ;  Lawrence  v.  Ingersoll,  88  Tenn.  52,  12 
S.  W.  422,  17  Am.  St.  Pep.  870,  6  L.  R.  A. 
308;  Lewis  v.  Whjttle,  77  Va.  415;  Bunting 
V.  Willis,  27  Gratt.  (Va.)  144,  21  Am.  Rep. 
338;  State  v.  Kersten,  118  Wis.  287,  95 
N.  W.  120. 

36.  People  v.  Sheffield,  47  Hun  (N.  Y.) 
481. 
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37.  People  v.  Chicago,  106  111.  App.  72. 
Issuance  of  writ  where  it  will  be  useless  in 

general  see  supra,  II,  A,  3,  e. 

38.  O'Donnel  v.  Dusman,  39  N.  J.  L.  677 
[citing  Rex  v.  Owen,  4  Mod.  293;  Rex  r. 
Clapham,  1  Wils.  C.  P.  305]. 

39.  People  v.  Head,  25  HI.  325;  Pipper  v. 
Carpenter,  122  Mich.  688,  81  N.  W.  962; 
Ashwell  V.  Bullock,  122  Mich.  620,  81  N.  W. 
577  [distinguishing  Ketcham  v.  Wagner,  00 
Mich.  271,  51  N.  W.  281;  Lawrence  v.  Han- 
ley,  84  Mich.  399,  47  N.  W.  753]  ;  Keeler  c. 
Deo,  117  Mich.  1,  75  N.  W.  145;  State  v. 
Williams,  25  Minn.  340;  Ewing  v.  Turner,  2 
Okla.  94,  35  Pac.  951. 

Where  the  official  bond  of  relator  had  not 
been  properly  approved,  the  writ  has  been 
denied.   Marshall  v.  Harwood,  7  Md.  466. 

40.  Connecticut. — Burr  v.  Norton,  25  Conn. 
103. 

Dakota,—  Territory  v.  Shearer,  2  Dak.  332, 
8  N.  W.  135. 

Florida.— ^td,tQ  v.  Givens,  (1904)  37  So, 
308 ;  State  V.  Johnson,  35  Fla.  2,  16  So.  786, 
31  L.  R.  A.  357;  State  v.  Johnson,  30  Fla. 
433,  11  So.  845,  18  L.  R.  A.  410. 

Illinois.—  People  v.  Kilduif,  15  111.  492,  60 
Am.  Dec.  769. 

Indiana. —  Mannix  v.  State,  115  Ind.  245,  17 
N.  E.  565;  Frisbie  v.  Fogg,  78  Ind.  269,  de- 
livery of  books  and  papers  and  payment  of 
money  required  to  be  applied  to  certain  town 
purposes. 

Iowa. —  See  Keokuk  v.  Merriam,  44  Iowa 
432. 

Kansas. —  Metsker  v.  Neally,  41  Kan.  122, 
21  Pac.  206,  13  Am.  St.  Rep.  2G9 ;  Huffman  v. 
Mills,  ^9  Kan.  577,  18  Pac.  516. 

Louisiana. —  State  v.  Bryan,  21  La.  Ann. 
186. 
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the  title  to  public  office  cannot  be  adjudicated  on  an  application  for  mandamus, 
sufficient  investigation  may  be  made  in  such  proceeding  to  ascertain  whether 


Marylamd. —  Cecil  County  Com'rs  v.  Banks, 
80  Md.  321,  30  Atl.  919;  Dyer  v.  Bayne,  54 
Md.  87;  Harwood  v.  Marshall,  9  Md.  83. 

Michigan. —  See  Lawrence  v.  Hanley,  84 
Mich.  399,  47  N.  W.  753. 

Minnesota. —  State  u.  Churchill,  15  Minn. 
455;  State  r.  Sherwood,  15  Minn.  221,  2  Am. 
Rep.  116;  Crowell  v.  Lambert,  10  Minn.  369, 
holding  that  mandamus  is  a  proper  remedy, 
although  an  election  contest  is  pending. 

Missouri. —  State  v.  May,  1C6  Mo.  488,  509, 
17  S.  W.  660,  where  it  is  said:  "  It  is,  how- 
ever, also  well  settled  that  where  the  relator 
holds  an  uncontested  title  to  a  public  office, 
or  his  title  has  been  adjudicated  and  finally 
established  by  a  competent  tribunal,  and  he 
is  in  possession  of  the  office,  that  mandamus 
will  lie  to  compel  the  delivery  to  him  of  the 
books  and  papers  belonging  to  his  office  by 
his  predecessor  in  office,  who  has  refused  his 
demand  therefor."  See  also  State  v.  Trent, 
58  Mo.  571. 

Nebraska.— Stsite  v.  Hyland,  (1906)  107 
N.  W.  113;  Cruse  r.  State,  52  Nebr.  831,  73 
N.  W.  212;  State  v.  Meeker,  19  Nebr.  444,  27 
K  W.  427. 

New  Hampshire. —  Kimball  v.  Lamprey,  19 
N.  H.  215,  holding  that  the  writ  lies  against 
a  usurper. 

New  Jersey. —  Meinzer  v.  Disbrow,  42 
N.  J.  L.  141  (holding  that  a  township  col- 
lector may  be  compelled  by  mandamus  to  pay 
over  to  his  successor  the  balance  of  school 
funds  remaining  in  his  hands)  ;  O'Donnel  v. 
Dusman,  39  N.  J.  L.  677;  Pangborn  v.  Young, 
32  N.  J.  L.  29;  State  v.  Layton,  28  N.  J.  L. 
244. 

New  Mexico. —  Conklin  v.  Cunningham,  7 
N.  M.  445,  38  Pac.  170. 

New  York. —  People  v.  Erie  County,  42 
N.  Y.  App.  Div.  510,  59  N.  Y.  Suppl.  476; 
People  V.  Dikeman,  7  How.  Pr.  124. 

North  Dakota.—  State  v.  Archibald,  5  N.  D. 
359,  66  N.  W.  234;  State  v.  Callahan,  4  N.  D. 
481,  61  N.  W.  1025. 
<*•  Oklahoma. —  Christy  v.  Kingfisher,  13  Okla. 
585,  76  Pac.  135.  See  also  Cameron  v.  Parker, 
2  Okla.  277,  38  Pac.  14;  Ewing  r.  Turner,  2 
Okla.  94,  35  Pac.  951. 

Oregon. —  Stevens  v.  Carter,  27  Oreg.  553, 
40  Pac.  1074,  31  L.  R.  A.  342;  Warner  v. 
Myers,  4  Oreg.  72. 

Pennsylvania. —  Plvmouth  Tp.  Com'rs  v. 
Sweeney,  10  Pa.  Dist."^  617,  10  Kulp  293;  Com. 
V.  Brackenridge,  4  Pa.  Dist.  598,  16  Pa.  Co. 
Ct.  400;  Wadsworth  r.  Reel,  15  Pa.  Co.  Ct. 
440. 

South  Carolina. —  Runion  v.  Latimer,  6 
S.  C.  126. 

South  Dakota. —  State  v.  Kipp,  10  S.  D. 
495,  74  N.  W.  440 ;  Driscoll  v.  Jones,  1  S.  D. 
8,  44  N.  W.  726. 

Tennessee. —  Flets  v.  Memphis,  2  Head  650. 

Texas. —  Lindsey  v.  Luckett,  20  Tex.  516; 
Banton  v.  Nilson,  4  Tex.  400. 

Fermo^i^.— Stone  v.  Small,  54  Vt.  498; 
Walter  v.  Belding,  24  Vt.  658. 


Virginia. —  Sinclair  v.  Young,  100  Va.  284, 
40  S.  E.  907.  See  also  Fitzpatrick  v.  Kirby, 
81  Va.  467;  Lewis  v.  Whittle,  77  Va.  415. 

West  Virgi7iia. —  Kline  v.  McKelvey,  57 
W.  Va.  29,  49  S.  E.  896. 

Wisconsin. —  State  v.  Oates,  86  Wis.  634, 
57  N.  W.  296,  39  Am.  St.  Rep.  912,  where  a 
statutory  remedy  was  held  not  adequate. 

England. —  Rex  v.  Buller,  8  East  389;  In 
re  Nottingham,  Sid.  31. 

Canada. —  Reg.  v.  Dubord,  3  Manitoba  15; 
In  re  McLay,  24  U.  C.  Q.  B.  54 ;  In  re  Aspho- 
del Tp.,  17  U.  C.  Q.  B.  593 ;  Reg.  v.  Smith,  4 
U.  C.  Q.  B.  322  (holding  that  the  writ  lies, 
although  relator  was  ineligible)  ;  In  re  La- 
croix,  4  U.  C.  Q.  B.  0.  S.  339. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  165. 

Rule  applied  where  relator's  title  has  been 
established  by  final  judgment  in  election  con- 
test.—Mannix  I-.. State,  115  Ind.  245,  17  N.  E. 
565. 

Existence  of  statutory  remedy  as  ground 
for  denying  writ  see  People  v.  Stevens,  5  Hill 
(N.  Y.)  616. 

Where  books  have  been  delivered  to  an- 
other holding  office  under  color  of  title. —  In 
People  V.  Lieb,  85  111.  484,  it  was  held  that 
mandamus  will  not  issue  to  compel  a  county 
clerk  who  has  delivered  the  assessor's  books  to 
one  appointed  to  the  office  of  assessor,  and 
clothed  with  the  proper  evidence  of  his  ap- 
pointment, to  deliver  those  books  to  another 
claiming  the  same  office  by  election. 

Recovery  from  de  facto  incumbent. — ^Where 
relator  has  been  illegally  removed  or  sus- 
pended from  office  and  a  successor  has  been, 
appointed  it  has  been  held  that  mandamus 
being  the  proper  remedy  to  restore  the  relator 
to  office  it  may  also  issue  to  compel  the  resto- 
ration of  the  records  and  insignia  of  office. 
Metsker  v.  Neally,  41  Kan.  122,  21  Pac.  206, 
13  Am.  St.  Rep.  269.  Compare  Ewing  v.  Tur- 
ner, 2  Okla.  94,  35  Pac.  951. 

Restoration  of  control  of  jail. —  If  jail  built 
by  authority  of  law  is  placed  in  the  posses- 
sion and  under  the  control  of  another  than 
the  sheriff,  by  the  county  court,  or  the  mayor 
and  aldermen  of  a  town  or  city  and  the 
sheriff  of  the  county  is  virtually  refused  all 
legal  authority  and  control  over  it,  he  may 
be  restored  to  his  right  by  a  writ  of  man- 
damus. Felts  V.  Memphis,  2  Head  (Tenn. 
650.  Mandamus  lies  to  restore  a  jailer  his 
control  of  the  county  jail  which  is  withheld 
by  defendant,  a  former  deputy  jailer  who 
had  been  removed  from  olfice  by  the  appli- 
cant. Burr  V.  Norton,  25  Conn.  103.  So  it 
has  been  held  that  mandamus  will  lie  to  cora- 
pel  a  person  who  has  been  made  jailer  by  the 
county  board  of  chosen  freeholders  under  an 
illegal  contract  to  surrender  the  possession 
of  the  jail  to  the  chosen  freeholders.  State  v. 
Layton,  28  N.  J.  L.  244. 

Where  accounts  of  predecessor  are  unset- 
tled.—  The  writ  will  not  lie  to  compel  an 
officer  holding  over  to  turn  over  to  his  suc- 
cessor in  office  the  books  and  papers  of  the 

[VI,  C,  7.  b] 


260    [26  Cyc] 


MANDAMVS 


relator  lias  a  prima  facie  title  to  the  office  or  not ;  and  it  is  held  that  a  person 
holding  a  certificate  of  election  or  a  commission  from  an  officer  or  tribunal  author- 
ized to  issue  the  same,  and  wlio  qualifies  and  properly  demands  possession,  has  the 
prima  facie  right  of  possession  as  against  a  recalcitrating  incumbent,  who  holds 
over  after  his  term  expires  and  such  prima  facie  title  cannot  be  defeated  in 
mandamus  by  an  incumbent  wlio  is  merely  holding  over  after  the  expiration  of 
his  term,  by  alleging  facts  which  do  not  tend  to  defeat  the  prima  facie  rights  of 
the  relator,  but  do  tend  to  show  that  the  relator's  title  will  be  ultimately  defeated 
if  the  state  at  its  election  shall  institute  a  proper  proceeding  to  onst  the  relator,^^ 
the  incumbent  of  the  office  under  such  circumstances  not  being  a  de  facto  officer 
holding  under  color  of  right.^  A  formal  demand  for  possession  is  unnecessary 
where  facts  appear  amounting  substantially  to  a  refusal.^^  or  when  it  can  be  con- 
clusively implied  from  the  conduct  of  him  against  whom  the  writ  is  sought  that 
there  would  be  a  refusal  to  comply .^^  Mandamus  will  not  lie  against  a  mere  pri- 
vate person,  not  acting  in  any  official  capacity,  to  deliver  books,  records,  etc.,  to 
the  officer  entitled  to  tliem.*^ 

e.  Restoration  to  Office  or  Employment  —  (i)  In  General,  Mandamus  is  a 
proper  remedy  to  restore  a  party  to  the  possession  of  an  office  from  which  he  has 
been  illegally  removed  or  suspended,  as  where  he  has  been  dismissed  without 
sufficient  cause  or  without  the  proper  notice,  hearing,  and  investigation,  or  in 
some  other  arbitrary  manner.^^    So  mandamus  lies  to  reinstate  an  officer  or 


office  where  the  accounts  of  4:he  old  incumbent 
have  not  been  settled  and  there  has  been  no 
unreasonable  delay  on  his  part  or  to  compel 
him  to  turn  over  moneys  in  his  possession 
where  a  suit  therefor  is  pending  in  which  he 
has  been  summoned  as  trustee.  Bates  V. 
Keith,  66  Vt.  163,  28  Atl.  865. 

41.  Cruse  v.  State,  52  Nebr.  831,  73  N.  W. 
212;  McMillin  v.  Richards,  45  Nebr.  786,  64 
N.  W.  242;  State  v.  Plambeck,  36  Nebr.  401, 
54  N.  W.  667 ;  State  v.  Kipp,  10  S.  D.  495,  74 
N.  W.  440. 

42.  //Mwots.— People  v.  Head,  25  111.  325; 
People  V.  Matteson,  17  111.  167;  People  v. 
Kilduff,  15  111.  492,  60  Am.  Dec.  769;  People 
V.  School  Trustees,  42  111.  App.  60. 

Kansas. —  Huffman  v.  Mills,  39  Kan.  577, 
18  Pac.  516. 

Minnesota. —  State  v.  Sherwood,  15  Minn. 
221,  2  Am.  Rep.  116;  Crowell  v.  Lambert,  10 
Minn.  369. 

Nebraska. —  State  v.  Jaynes,  19  Nebr.  697, 
28  N.  W.  295. 

New  Jersey. —  State  v.  Hudson  County,  35 
N.  J.  L.  269. 

North  Dakota. —  State  v.  Callahan,  4  N.  D. 
481,  61  N.  W.  1025. 

Oregon. —  Stevens  V.  Carter,  27  Oreg.  553, 
40  Pac.  511,  50  Am.  St.  Rep.  726,  woman 
holding  certificate  of  election  as  county  super- 
intendent of  school. 

South  Dakota. —  State  v.  Kipp,  10  S.  D. 
495,  74  N.  W.  440. 

Wisconsin. —  State  v.  Gates,  86  Wis.  634, 
57  N.  W.  296,  39  Am.  St.  Rep.  912 ;  La  Pointe 
V.  O'Malley,  46  Wis.  35,  50  N.  W.  521. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  165. 

43.  Florida. —  State  v.  Johnson,  35  Fla.  2, 
16  So.  786,  31  L.  R.  A.  357,  holding  that  the 
illegality  of  the  election  is  no  defense. 

Illinois.—  People  v.  Head,  25  111.  325 ;  Peo- 
ple V.  Kilduff,  15  111.  492,  60  Am.  Dec.  769. 
Minmesota. —  State  v.  Sherwood,  15  Minn. 
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221,  2  Am.  Rep.  116;  Crowell  v.  Lambert,  10 
Minn.  369. 

Nebraska. —  State  v.  Jaynes,  19  Nebr.  697, 
28  N.  W.  295. 

New  Jersey. —  State  v.  Hudson  County,  35 
N.  J.  L.  269.  Compare  Clarke  v.  Trenton,  49 
N.  J.  L.  349,  8  Atl.  509. 

North  Dakota. —  State  v.  Callahan,  4  N.  D. 
481,  61  N.  W.  1025. 

Wisconsin. —  State  v.  Gates,  86  Wis.  634,  57 
N.  W.  296,  39  Am.  St.  Rep.  912. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  165. 

44.  State  v.  Callahan,  4  N.  D.  481,  61 
N.  W.  1025;  State  v.  Gates,  86  Wis.  634,  57 
N.  W.  296,  39  Am.  St.  Rep.  912. 

45.  State  v.  Hudson  County,  35  N.  J.  L. 
269. 

46.  Conklin  v.  Cunninghan\  7  N.  M.  445, 
38  Pac.  170. 

47.  See  infra,  VIIL 

48.  Alabama. —  Esc  p.  Lusk,  82  Ala.  519,  2 
So.  140;  Eae  p.  Wiley,  54  Ala.  226;  Ex  p. 
Biggs,  52  Ala.  381. 

Colorado. —  Gillett  v.  People,  13  Colo.  App. 
553,  59  Pac.  72,  holding  that  on  proceedings 
in  mandamus  to  contest  the  right  of  removal 
of  a  mayor  by  the  board  of  trustees,  it  is  in- 
cumbent on  the  board  of  trustees  as  re- 
spondent to  show  that  charges  of  something 
constituting  a  legal  cause  of  amotion  were 
preferred,  and  that  they  were  sustained  by 
legal  evidence. 

Florida.— State  v.  Teasdale,  21  Fla.  652, 
holding  that  the  writ  lies  to  restore  an  officer 
where  the  testimony  entirely  fails  to  support 
the  charges. 

Georgia. —  Akerman  v.  Cartersville,  118 
Ga.  334,  45  S.  E.  312. 

Illinois. —  Delahanty  v.  Warner,  75  111.  185, 
20  Am.  Rep.  237;  Street  v.  Gallatin  County 
Com'rs,  1  111.  50. 

Kansas. —  Eastman  v.  Householder,  54  Kan. 
63,  37   Pac.   989    (superintendent  of  state 
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employee  who  has  been  discharged  in  violation  of  the  civil  service  laws/^  Where 
a  power  to  remove  "  for  due  cause"  is  given,  the  words  "  for  due  cause  "  operate 
as  a  limitation  upon  the  power,  and  when  a  charge  which  is  not  "  due  cause  "  for 
removal  is  adjudged  by  an  inferior  tribunal  to  justify  removal,  mandamus  will 


asylum)  ;  Metsker  v.  Neallv,  41  Kan.  122,  21 
Pac.  206,  13  Am.  St.  Rep.  "269. 

Louisiana. —  State  v.  New  Orleans,  107  La. 
632,  32  So.  22  (writ  lies  when  the  charges 
are  insufficient,  or  not  sustained  by  evi- 
dence) ;  State  V.  Shakspeare,  43  La.  Ann.  92, 
8  So.  893;  Prieur  v.  Commercial  Bank,  7  La. 
509.    Compare  State  v.  Dunlap,  5  Mart.  271. 

Maryland. —  Miles  v.  Stevenson,  80  Md. 
358,  30  Atl.  646. 

Massachusetts. —  Hill  v.  Fitzgerald,  (1907) 
79  N.  E.  825;  Ransom  f.  Boston,  (1907)  79 
N.  E.  823;  Conlin  f.  Aldrich,  98  Mass.  557; 
Howard  v.  Gage,  6  Mass.  462. 

Michigan. —  LaAvrence  v.  Hanlev,  84  Mich. 
399,  47  N.  W.  753. 

Missouri. —  State  v.  Kansas  City  Police 
Com'rs,  80  Mo.  App.  206.  See  also  St.  Louis 
County  Ct.  v.  Sparks,  10  Mo.  117,  45  Am. 
Dec.  355. 

'New  Jersey. —  Welch  v.  Passaic  Hospital 
Assoc.,  59  N.  J.  L.  142,  36  Atl.  702;  State  v. 
Jersey  City,  25  N.  J.  L.  536. 

New  York. —  Sugden  r.  Partridge,  174  N.  Y. 
87,  66  N.  E.  655  [reversing  78  N.  Y.  App. 
Div.  644,  80  N.  Y.  Suppl.  1149],  reduction  of 
rank  and  salary  of  detective  sergeant. 

North  Carolina. —  Lyon  v.  Granville 
County,  120  N.  C.  237,  26  S.  E.  929;  Ellison 
V.  Raleigh,  89  N.  C.  125. 

Pennsylvania. —  Com.  v.  Stoklev,  4  Pa.  Co. 
Ct.  334,  20  Wkly.  Notes  Cas.  315,  dismissal 
of  policeman. 

South  Carolina. —  State  v.  Courtenay,  23 
S.  C.  180;  State  v.  Beaufort  Pilotage  Com'rs, 
23  S.  C.  175  (removal  of  pilot)  ;  Singleton  v. 
Charleston  Tobacco  Inspection  Com'rs,  2  Bay 
105  (removal  of  inspector  of  tobacco). 

South  Dakota. —  Grav  v.  Beadle  Counfv, 
(1906)  110  N.  W.  36,  holding  that  man- 
damus was  a  proper  remedy,  although  the 
relator  might  have  appealed  from  the  de- 
cision of  the  board  declaring  his  office  vacant. 

Tennessee. —  Felts  v.  Memphis,  2  Head  650. 

Texas. —  Johnson  v.  Galveston,  11  Tex.  Civ. 
App.  469,  33  S.  W.  150. 

Wisconsin. —  State  v.  Watertown,  9  Wis. 
254. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  167. 

Removal  of  military  officer  approved  by 
governor. —  In  People  v.  Roe,  51  N.  Y.  App. 
Div.  494,  64  N.  Y.  Suppl.  642,  it  was  held 
that  a  writ  of  mandamus  requiring  the  com- 
manding officer  of  the  national  guard  of  the 
state  of  New  York  to  restore  to  duty  an  offi- 
cer whom  he  has  relieved  from  duty  therein 
will  not  be  issued,  where  the  governor  has 
.approved  the  order  relieving  the  officer  from 
duty  and  has  denied  his  application  for  re- 
instatement, 

Removal  by  persons  acting  without  au- 
thority.—The  rule  of  the  text  has  been  ap- 
plied where  the  petitioner  was  removed  from 
a  board  of  which  he  was  a  member,  where 
the  board  had  no  authority  in  the  premises. 


Akerman  v.  Cartersville,  118  Ga.  334^  45 
S.  E.  312,  where  the  writ  was  allowed  to 
compel  the  board  of  school  commissioners  to 
give  recognition  to  the  rights  of  a  member 
thereof  whom  his  associates  had  without  legal 
authority  attempted  to  remove  from  office. 
See  also  State  v.  Jersey  City,  25  N.  J.  L.  536. 
And  the  same  rule  has  been  applied  where 
it  was  attempted  to  oust  the  relator  by  the 
appointment  of  a  city  treasurer,  made  by  the 
board  of  aldermen  not  having  a  majority  of 
its  members  present  as  required  by  law. 
State  V.  Paterson,  35  N.  J.  L.  190.  On  the 
other  hand  it  has  been  held  that  the  writ  will 
not  lie  against  an  officer  who  has  no  power 
of  removal  or  reinstatement,  although  his 
unauthorized  act  of  removal  will  be  treated 
as  null  and  void.  People  v.  Dalton,  158  N.  Y. 
204,  52  N.  E.  1119  [affirming  34  N.  Y.  App. 
Div.  6,  53  N.  Y.  Suppl.  1060]. 

Refusal  of  representation  by  counsel. —  In 
State  V.  Courtenay,  23  S.  C.  180,  it  was  held 
that  in  investigating  a  charge  against  a 
pilot  for  negligence  in  grounding  a  steam- 
ship the  fact  that  the  privilege  of  being  rep- 
resented by  counsel  was  refused  him  will  not 
entitle  him  to  the  writ  of  mandamus  to  com- 
pel his  restoration  to  office  from  which  he 
was  removed  on  account  of  such  negligence. 

Reinstatement  on  condition  of  waiver  oa 
claim  for  back  salary. —  In  People  v.  Ahearn, 
100  N.  Y.  Suppl.  716,  it  was  held  that  wheve 
in  mandamus  to  compel  the  reinstatement  of 
relator  in  a  municipal  office  his  petition  en- 
titled him  to  an  alternative  writ,  the  court 
did  not  have  power  to  attach  a  condition  that 
he  should  waive  all  claims  for  back  salary  in 
case  of  ultimate  success. 

Mandamus  to  compel  common  council  to 
proceed  with  hearing  of  charges. —  In  Good- 
fellow  V.  Detroit,  102  Mich.  343,  60  N.  W. 
760,  where  mandamus  was  applied  for  to 
compel  the  common  council  to  proceed  with 
the  hearing  of  charges  preferred  against  a 
member  of  the  board  of  fire  commissioners  it 
was  held  that  while  the  relator  was  entitled 
to  a  hearing  upon  the  charges  made  at  the 
time  fixed  or  to  have  a  time  fixed  when  such 
hearing  should  be  had,  the  indefinite  action 
of  the  common  council  was  equivalent  to  a 
dismissal  of  the  charges  pending  and  that  the 
issuance  of  the  writ  was  unnecessary. 

49.  Thompson  v.  Troup,  74  Conn.  121,  49 
Atl.  907  (where  a  clerk  in  the  department  of 
public  works  was  discharged  without  any  op- 
portunity being  aflforded  him  for  a  hearing  as 
to  the  sufficiency  of  the  cause)  ;  Hill  v.  Fitz- 
gerald, (Mass.  1907)  79  N.  E.  825;  Ransom 
V.  Boston,  (Mass.  1907)  79  N.  E.  823  (hold- 
ing that  the  writ  may  be  awarded  in  favor  of 
a  veteran  in  the  public  employment,  although 
not  a  public  officer,  where  he  has  been  dis- 
missed in  violation  of  a  statute  requiring 
that  he  shall  have  the  opportunity  of  a  full 
hearing  and  that  a  veteran  employed  in  the 
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lie  to  compel  the  restoration  to  office  of  tliy  person  removed.^  But  when  the 
power  of  removal  rests  bj  law  in  the  discretion  of  any  person  or  depends  upon 
the  exercise  of  personal  judgment  as  to  whether  the  cause  for  removal  be  suffi- 
ciently good,  mandamus  will  not  lie  to  control  such  judgment  or  discretion.^^  So 
where  the  office  or  employment  is  held  at  the  pleasure  or  will  of  the  appointing 


labor  service  of  a  city  pursuant  to  the  civil 
service  statutes  and  rules  of  the  civil  service 
commission,  who  was  wrongfully  discharged 
from  his  employment,  does  not  lose  his  right 
to  mandamus  to  compel  his  reinstatement  by 
the  fact  that  he  had  previously  brought  an 
action  for  wages  lost  while  excluded  from 
his  employment)  ;  Lewis  v.  Jersey  City,  51 
N.  J.  L.  240,  17  Atl.  112  (where  the  act  re- 
lating to  the  dismissal  from  office  or  position 
of  honorably  discharged  soldiers  or  sailors 
was  held  to  refer  to  positions  analogous  to 
offices  as  distinguished  from  mere  employ- 
ment) ;  People  V.  Scannell,  172  N.  Y.  316,  65 
N.  E.  165  [affirming  69  N.  Y.  App.  Div.  400, 
75  N.  Y.  Suppl.  122] ;  People  v.  Kearny,  161 
N.  Y.  684,  57  K  E.  1121  [affirming  44  N.  Y. 
App.  Div.  449,  61  N.  Y.  Suppl.  41]  ;  People 
V.  Hayes,  106  N.  Y.  App.  Div.  563,  94  N.  Y. 
Suppl.  754;  People  v.  Cram,  29  Misc.  (N.  Y.) 
359,  61  N.  Y.  Suppl.  858  [affirmed  in  50 
N.  Y.  App.  Div.  380,  64  N.  Y.  Suppl.  158]. 

In  New  York  by  express  statute  a  veteran 
improperly  removed  may  have  "  a  remedy  by 
mandamus  for  righting  the  wrong."  People 
t\  Dalton,  158  N.  Y.  204,  52  N.  E.  1119 
[affirming  34  N.  Y.  App.  Div.  6,  53  N.  Y. 
Suppl.  1060,  and  distinguishing  People  v. 
Goetting,  133  N.  Y.  569,  30  N.  E.  968]  ;  Mat- 
ter of  Sullivan,  5  Hun  285,  8  N.  Y.  Suppl. 
401;  People  v.  Ballston  Spa,  19  Misc.  671,  44 
N.  Y.  Suppl.  471.  See  also  People  v.  Bardin, 
7  N.  Y.  Suppl.  123.  Mandamus  will  not  lie 
under  the  veterans'  act  commanding  the  re- 
instatement of  the  applicant,  where  no  duty 
in  the  premises  rests  upon  defendants  in  the 
first  instance,  they  being  required  to  act  only 
after  the  initiative  has  been  taken  by  another 
officer.  Matter  of  Broderick,  25  Misc. 
(N.  Y.)  534,  56  N.  Y.  Suppl.  99. 

Abolition  of  office  or  position. —  In  People 
V.  Chicago,  104  111.  App.  250,  it  was  held  that 
where  a  municipal  office  filled  by  a  civil 
service  employee  is  in  good  faith  abolished, 
such  employee  may  be  discharged  witliout  a 
hearing  and  cannot  complain  of  any  arrange- 
ment made  by  the  city  for  the  performance 
by  others  already  in  the  classifi-ed  service  of 
the  duties  of  such  abolished  office.  So  in 
People  V.  Bermel,  51  Misc.  (N.  Y.)  75,  100 
N.  Y.  Suppl.  728,  it  was  held  that  on  an  ap- 
plication for  a  peremptory  writ  of  mandamus 
to  restore  the  relator  to  a  position  in  the 
board  of  highways  in  a  borough  which  he  had 
formerly  held  and  from  which  he  had  been 
suspended,  the  writ  must  be  denied  where  the 
answer  shows  a  hona  fide  abolition  of  the 
office. 

Certifying  for  reinstatement  by  civil  service 
commissioners. —  Mandamus  will  not  lie  to 
compel  municipal  civil  service  commissioners 
to  certify  to  the  appointing  power  for  rein- 
statement  to   a   corresponding   position  an 
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officer  whose  office  has  been  abolished,  where 
it  is  only  when  there  is  need  for  the  services 
of  a  suspended  officer  that  he  is  entitled  to 
reinstatement,  and  the  request  by  the  ap- 
pointing power  to  the  commissioners  for  the 
name  of  a  person  to  be  appointed  has  not 
been  made  as  required  by  law.  Morrison  v. 
Cantor,  75  N.  Y.  App.  Div.  480,  78  N.  Y. 
Suppl.  385  [affirmed  in  173  N.  Y.  646,  66 
N.  E.  1112].  So  the  determination  of  the 
commission  as  to  whether  or  not  newly 
created  positions  are  similar  to  those  which 
have  been  abolished  involves  the  exercise  of 
discretion  which  is  not  reviewable  in  a  man- 
damus proceeding  to  compel  relator's  name  to 
be  certified.  Donovan  v.  Cantor,  89  N.  Y. 
App.  Div.  50,  85  N.  Y.  Suppl.  406.  In  Civil 
Service  Commission  v.  Kenyon,  86  111.  App. 
547,  it  was  held  that  where  a  person  in  the 
employ  of  the  city  of  Chicago  as  an  assistant 
engineer  of  the  waterworks  was  discharged, 
mandamus  would  not  lie  against  the  civil 
service  commission  to  compel  the  commis- 
sion "  forthwith  to  place  petitioner  in  the 
position  of  the  fifth  grade  mechanical  engi- 
neer of  the  Chicago  avenue  water  works  .  .  . 
and  to  certify  petitioner  to  such  position," 
since  the  civil  service  commission  was  not 
authorized  to  direct  that  a  person  named 
shall  be  employed  in  any  particular  place 
designated  by  the  commission. 

Transfer  of  veteran  on  abolition  of  po- 
sition.—  In  re  Breckenridge,  160  N.  Y.  103,  54 
N.  E.  670,  it  v/as  held  that  the  provision  of 
the  act  of  1898  that  in  cities  of  the  first 
class  if  a  position  held  by  a  veteran  shall  be- 
come unnecessary  or  be  abolished  for  reasons 
of  economy,  he  shall  not  be  discharged,  but 
shall  be  "  transferred  to  any  branch  of  the 
public  service  for  duty  in  such  position  as  he 
may  be  fitted  to  fill,  receiving  the  same  com- 
pensation therefor,"  contemplates  for  its 
operation  the  existence  of  a  vacancy  in  such 
a  position  and  not  that  a  vacancy  be  created 
for  the  veteran,  and  in  the  absence  of  such 
vacancy  mandamus  will  not  lie  to  enforce  a 
transfer.  See  also  People  v.  Keatincr,  49 
N.  Y.  App.  Div.  123,  63  N.  Y.  Suppl.  71. 

50.  State  v.  Watertown,  9  Wis.' 254. 

51.  Louisiana. —  State  v.  New  Orleans 
Police  Bd.,  51  La.  Ann.  941,  25  So.  935. 

Maryland. —  State  v.  Register,  59  Md.  283. 

Massachusetts. —  Lunt  v.  Davison,  104 
Mass.  498,  suspension  of  pilot  for  miscon- 
duct. 

Isfeio  York. —  People  c.  Woodbury,  179  N.  Y, 
525,  71  N.  E.  1137  [affirming  88  N.  Y.  App. 
Div.  593,  85  N.  Y.  Suppl.  161]  ;  Porter  r. 
Howland,  24  Misc.  434,  54  N.  Y.  Suppl.  683 : 
People  V.  Troy,  12  Abb.  Pr.  N.  S.  181;  Peo- 
ple V.  Troy  Police  Com'rs,  43  How.  Pr.  385. 

Ohio. —  State  v.  Cleveland  Fire  Com'rs,  26 
Ohio  St.  24. 
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power,^^  where  tlie  relator  is  dismissed  from  membership  in  a  body  having  the 
final  a'nd  conclusive  power  to  determine  the  election  and  qnalitications  of  its 
members,^  where  there  is  a  legal  cause  for  the  removal  or  suspension, or  where 
an  officer  voluntarily  abandons  the  office  the  writ  does  not  lie  to  compel  resto- 
ration. Where  a  plaintiff  in  mandamus  seeks  to  be  restored  to  liis  seat,  it  is  not 
sufficient  to  show  that  he  is  an  officer  de  facto  merely ;  he  must  show  a  legal 
rio-ht  to  that  which  he  demands  and  upon  his  failure  to  do  so  an  award  of  the 
writ  will  be  erroneons.^^  So  the  writ  will  not  be  awarded  where  defendant  has 
no  duty  or  authority  in  the  premises,^^  where  the  relator  has  not  previously  made 
a  proper  demand  for  restoration^^  or  has  not  exhausted  his  legal  remedies,  as  by 


Pennsylvania. —  Com.  v.  Perkins,  7  Pa.  St. 
42;  Respublica  v.  Philadelphia,  1  Yeates  47G. 

United  States. —  Ex  p.  Schaumburg,  21 
Fed.  Cas.  No.  12,441,  1  Hayw.  &  H.  249. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  167. 

Removal  of  police  officer. —  This  rule  has 
been  applied  to  the  dismissal  or  acceptance 
of  the  resignation  of  a  police  officer.  Gleist- 
man  v.  West  New  York,  (N.  J.  Sup.  1906) 
64  Atl.  1084;  People  v.  McAdoo,  110  N.  Y. 
App.  Div.  894,  96  N.  Y.  Suppl.  1069;  People 
V.  MacLean,  62  Hun  (N.  Y.)  42,  16  N.  Y. 
Suppl.  401;  Matter  of  Pritchard,  51  Misc. 
(N.  Y.)  483,  101  N.  Y.  Suppl.  711;  People  v. 
Troy  Police  Com'rs,  12  Abb.  Pr.  (N.  Y.) 
181. 

52.  Massachusetts.  —  Sims  v.  O'Meara, 
(1907)  79  N.  E.  824,  holding  that  a  janitor 
at  a  police  station  is  not  an  officer  or  member 
of  the  police  department,  within  the  mean- 
ing of  a  statute  providing  that  such  officers 
or  members  can  only  be  removed  for  cause 
after  notice  and  opportunity  to  be  heard. 

Michigan. —  Trainor  v.  Wayne  County  Bd. 
of  Auditors,  89  Mich.  162,  50  N.  W.  809,  15 
L.  R.  A.  95;  Portman  v.  State  Bd.  of  Fish 
Com'rs,  50  Mich.  258,  15  N.  W.  106. 

New  York. —  Lahev  v.  Partridge,  78  N.  Y. 
App.  Div.  199,  79  N.  Y.  Suppl.  724;  Porter 
V.  Howland,  24  Misc.  434,  53  N.  Y.  Suppl. 
683,  holding  that  where  the  position  to  which 
petitioner  is  appointed  is  in  no  sense  a  per- 
manent one,  he  being  employed  from  day  to 
day,  it  is  liable  to  be  terminated  at  any  time 
where  no  funds  have  been  provided  for  the 
payment  of  petitioner's  services,  his  dis- 
missal in  such  case  being  equivalent  to  an 
abrogation  of  the  position,  and  mandamus 
will  not  lie  to  compel  his  reinstatement. 

South  Carolina. —  State  v.  Champlin,  2 
Bailey  220. 

England. —  Ece  p.  Sandys,  4  B.  &  Ad.  863, 
1  N.  &  M.  591,  24  E.  C.  L.  375. 

Canada. —  Ex  p.  Langen,  8  N.  Brunsw.  135, 
office  of  pilot. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  167. 

53.  Peopfe  v.  Fitz  Gerald,  41  Mich,  2,  2 
N.  W.  179  (holding  that  where  the  action  of 
a  tribunal  in  dismissing  an  officer  is  by 
statute  final  and  conclusive  the  writ  of  man- 
damus will  not  lie  to  compel  the  reinstate- 
ment of  the  officer,  although  he  was  dismissed 
without  a  proper  hearing)  ;  Com.  v.  Lough- 
lin,  20  Leg.  Int.  (Pa.)  100. 

Decision  of  body  upon  its  own  membership 
generally  see  infra,  VI,  C,  7,  e. 

54.  Ex  p.  Wiley,  54  Ala.  226;   State  v. 


Cleveland  Bd.  of  Fire  Com'rs,  26  Ohio  St.  24 ; 
Riggins  V.  Richards,  (Tex.  Civ.  App.  1904) 
79  S.  W.  84  [affirmed  in  97  Tex.  526,  80 
S.  W.  524]. 

55.  See  Eastman  v.  Householder,  54  Kan. 
63,  37  Pac.  989,  holding,  however,  that  there 
is  no  necessity  for  a  forcible  collision  be- 
tween plaintiff  and  defendant  over  the  office 
or  possession  of  the  office  room,  books,  etc., 
before  the  writ  can  be  awarded. 

56.  Swartz  v.  Large,  47  Kan.  304,  27  Pac. 
993  (holding  that  mandamus  will  not  lie  to 
compel  one  of  the  members  of  a  board  of 
county  commissioners  and  the  county  clerk 
to  recognize  a  person  as  county  commissioner 
who  has  had  a  judgment  rendered  against 
him  in  a  contest  proceeding  instituted  by 
another  claimant,  an  appeal  from  which  was 
pending,  and  who  has  also  been  ousted  from 
office  by  a  judgment  of  the  district  court  in 
proceedings  in  quo  warranto,  it  appearing 
also  that  both  claimants  had  received  certifi- 
cates of  election,  and  had  duly  qualified)  ; 
Jefferson  County  v.  Clark,  1  T.  B.  Mon.  (Ky.) 
82;  Allen  v.  Robinson,  17  Minn.  113  (holding 
that  where  a  person  against  whom  judgment 
has  been  rendered  in  an  election  contest  is 
wrongfully  in  possession  of  the  office  pending 
an  appeal,  and  yields  possession  thereof  to 
his  opponent,  in  obedience  to  a  writ  issued 
on  the  judgment,  the  fact  that  such  writ  wag 
irregular  will  not  entitle  him  to  reinstate- 
ment by  mandamus)  ;  People  v.  Metropolitan 
Police  Dist.  Bd.  of  Police,  91  N.  Y.  265  [re- 
versing 35  Barb.  644,  14  Abb.  Pr.  151]; 
Bunting  v.  Willis,  27  Gratt.  (Va.)  144,  21 
Am.  Rep.  338.  See  also  St.  Louis  County  Ct. 
V.  Sparks,  10  Mo.  117,  45  Am.  Dec.  355; 
Clarke  v.  Trenton,  49  N.  J.  L.  349,  8  Atl. 
509;  People  v.  Cram,  32  N.  Y.  App.  Div.  414, 
53  N.  Y.  Suppl.  110  [affirmed  in  158  N.  Y. 
666,  52  N.  E.  1125];  People  v.  Metropolitan 
Police  Dist.  Bd.  of  Police,  35  Barb.  (N.  Y.) 
544.  Compare  People  v.  Metropolitan  Police 
Dist.  Bd.  of  Police,  35  Barb.  (N.  Y.)  527  [re- 
versed in  24  How.  Pr.  611]. 

57.  People  v.  Dalton,  158  N.  Y.  204,  52 
N.  E.  1119  [affirming  34  N.  Y.  App.  Div.  6, 
53  N.  Y.  Suppl.  1060]  ;  Matter  of  Broderick, 
25  Misc.  (N.  Y.)  534,  50  N.  Y.  Suppl.  99; 
Porter  v.  Howland,  24  Misc.  (N.  Y.)  434,  53 
N.  Y.  Suppl.  683. 

58.  People  v.  Welde,  61  N.  Y.  App.  Div. 
580,  70  N.  Y.  Suppl.  809,  holding  that  where 
the  relator  had  begun  no  action  to  enforce 
his  reinstatement  until  after  the  death  of  the 
removing  officer,  mandamus  would  not  lie 
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applying  for  a  new  trial  to  defendant  board,^^  or  where  the  relator's  terra  of  office 
has  expired  or  will  expire  before  the  writ  can  become  effective.^  The  granting 
of  the  writ  to  reinstate  an  officer  being  discretionary,  the  remedy  is  barred  if  the 
petitioner  has  unreasonably  neglected  to  enforce  his  right.^^  No  precise  defini- 
tion can  be  formulated  as  to  what  is  sufficient  to  constitute  such  wan i:  of  diligence, 
but  at  law  upon  a  petition  for  mandamus,  as  well  as  upon  an  appeal  for  equitable 
relief,  this  question  must  depend  upon  the  circumstances  of  eacli  particular  case.^^ 
(ii)  Where  Office  Is  Subsequently  Filled  by  Another.  According 
to  the  prevailing  rule  the  doctrine  allowing  the  writ  of  mandamus  to  compel  the 
restoration  of  an  officer  illegally  removed  applies,  although  the  office  is  subse- 
quently tilled  by  another,  where  the  office  has  been  tilled  by  proceedings  palpablv 
without  legal  warrant  or  where  the  facts  before  the  court  or  within  its  judicial 
knowledge  show  clearly  that  the  relator  who  was  removed  was  in  office  de  jure 
et  de  facto.,  and  that  defendant  while  claiming  to  be  in  de  facto  can  make  no 
claim  to  be  in  dejure^^  and  especially  where  it  is  res  judicata  that  the  relator's 


until  a  demand  had  been  made  upon  his  suc- 
cessor. 

59.  State  v.  New  Orleans  Bd.  of  Police,  113 
La.  424,  37  So.  16. 

60.  loxoa.—  Potts  V.  Tuttle,  79  Iowa  253,  44 
N.  W.  374. 

Maine. —  Woodbury  Vi.  Piscataquis  County 
Com'rs,  40  Me.  304. 

Maryland. —  See  Harwood  v.  Marshall,  10 
Md.  451. 

Missouri. —  State  v.  Kansas  City  Police 
Com'rs,  80  Mo.  App.  206. 

New  York. —  See  Croker  v.  Sturgis,  175 
N.  Y.  158,  67  N.  E.  307. 

North  Carolina. —  Colvard  v.  Graham 
County,  95  N.  C.  515. 

Texas. —  Riggins  v.  Richards,  97  Tex.  526, 
80  S.  W.  524  [affirming  (Civ.  App.  1904)  79 
S.  W.  84]. 

West  Virginia. —  Holdermann  v.  Schane, 
66  W.  Va.  11,  48  S.  E.  512. 

Where  office  has  been  abolished  pending  the 
proceedings.— People  v.  Ennis,  18  N.  Y.  App. 
Biv.  412,  46  N.  Y.  Suppl.  444. 

61.  Eastman  v.  Householder,  54  Kan.  63, 
37  Pac.  989;  Hill  v.  Fitzgerald,  (Mass.  1907) 
79  N.  E.  825;  Streeter  v.  Worcester,  177 
Mass.  29,  58  N.  E.  277;  People  v.  Sturgis,  82 
N.  Y.  App.  Div.  580,  81  N.  Y.  Suppl.  816 
[reversing  79  N.  Y.  App.  Div.  82,  79  N.  Y. 
Suppl.  710];  People  v.  Keating,  49  N.  Y. 
App.  Div.  123,  63  N.  Y.  Suppl.  71;  People  v. 
Palmer,  3  N.  Y.  App.  Div.  389,  38  N.  Y. 
Suppl.  651. 

62.  Hill  V.  Fitzgerald,  (Mass.  1907)  79 
N.  E.  825;  Matter  of  McDonald,  34  N.  Y. 
App.  Div.  512,  54  N.  Y.  Suppl.  525. 

Laches  amounting  to  bar. —  Bostwick  v.  De- 
troit Fire  Dep't,  49  Mich.  513,  14  N.  W. 
601;  People  v.  Keating,  49  N.  Y.  App.  Div. 
123,  63  N.  Y.  Suppl.  71;  Matter  of  Mc- 
Donald, 34  N.  Y.  App.  Div.  512,  54  N.  Y. 
Suppl.  525;  People  v.  Bryant,  28  N.  Y.  App. 
Biv.  480,  51  N.  Y.  Suppl.  119;  People  v. 
McCartney,  28  N.  Y.  App.  Div.  138,  50  N.  Y. 
Suppl.  919;  People  v.  Collis,  6  N.  Y.  App. 
Div.  467,  39  N.  Y.  Suppl.  698;  Vanderhoof  v. 
Palmer,  3  N.  Y.  App.  Div.  389,  38  N.  Y. 
Suppl.  651;  Matter  of  Gaffney,  84  Hun 
(N.  Y.)  503,  32  N.  Y.  Suppl.  873;  Miller  v. 
Justices  Ct.  of  Gen.  Sess.,  78  Hun  (N.  Y.) 
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334,  29  N.  Y.  Suppl.  157;  McDowell  v.  Dal- 
ton,  33  Misc.  (N.  Y.)  359,  68  N.  Y.  Suppl. 
419;  People  v.  Welde,  28  Misc.  (N.  Y.)  582, 
59  N.  Y.  Suppl.  1030;  Matter  of  Vanderhoof, 
15  Misc.  (N.  Y.)  434,  36  N.  Y.  Suppl.  833 
[affirmed  in  3  N.  Y.  App.  Div.  389,  38  N.  Y. 
Suppl.  651];  People  v.  Adams,  18  N.  Y. 
Suppl.  896. 

Delay  not  amounting  to  laches. —  People  v. 
Brady,  49  N.  Y.  App.  Div.  238,  63  N.  Y. 
Suppl.  145;  People  v.  Lantry,  48  N.  Y.  App. 
Div.  131,  62  N.  Y.  Suppl.  630  [reversing  27 
Misc.  160,  57  N.  Y.  Suppl.  770]  ;  Matter  of 
McDonald,  34  N.  Y.  App.  Div.  512,  54  N.  Y. 
Suppl.  525  (where  the  delay  was  satisfac- 
torily explained)  ;  People  v.  Scannell,  27 
Misc.  (N.  Y.)  662,  59  N.  Y.  Suppl.  679. 

Relator  has  the  burden  of  showing  facts 
excusing  the  delay.  People  v.  Welde,  28 
Misc.  (N.  Y.)  582,  59  N.  Y.  Suppl.  1030; 
People  V.  Scannell,  28  Misc.  (N.  Y.)  401,  59 
N.  Y.  Suppl.  950. 

Laches  and  stale  demands  generally  see 
Equity,  16  Cyc.  150. 

63.  Kansas. —  Eastman  v.  Householder,  54 
Kan.  63,  37  Pac.  989  (mandamus  to  festore 
trustees  of  charitable  institution)  ;  Metsker 
V.  Neally,  41  Kan.  122,  21  Pac.  206,  13  Am. 
St.  Rep.  269. 

New  Jersey. —  Leeds  v.  Atlantic  City,  52 
N.  J.  L.  332,  19  Atl.  780,  8  L.  R.  A.  697; 
Lewis  V.  Jersey  City,  51  N.  J.  L.  240,  17  Atl. 
112;  Mason  v.  Paterson,  35  N.  J.  L.  190, 
where  a  city  office  had  been  filled  by  an  elec- 
tion held  at  meeting  of  aldermen  at  which 
less  than  the  legal  number  of  aldermen  were 
present. 

Pennsylvania. —  Com.  v.  Gibbons,  196  Pa. 
St.  97,  46  AtL  313. 

South  Dakota. —  Gray  v.  Beadle  County, 
(1906)  110  N.  W.  36. 

Utah.— Trait  v.  Salt  Lake  City  Bd.  of 
Police,  etc.,  Com'rs,  15  Utah  1,  49  Pac.  747. 

Virginia. —  Dew  v.  Judges  Sweet  Spring 
Dist.  Ct.,  3  Hen.  &  M.  1,  3  Am.  Dec.  639. 

West  Virginia. —  Kline  v.  McKelvey,  57 
W.  Va.  29,  49  S.  E.  896;  Schmulbach  r. 
Speidel,  50  W.  Va.  553,  40  S.  E.  424,  55 
L.  R.  A.  922. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  167. 

Compare  St.  Louis  County  Ct.  v.  Sparks,  10 
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removal  from  office  was  illegal.^  On  the  other  hand  it  has  been  held  that  man- 
damus is  not  the  proper  remedy  to  restore  an  officer  to  his  office  which  has 
already  been  filled  under  color  of  law,  when  the  question  of  title  turns  upon  a 
construction  of  statutory  provisions  which  are  not  entirely  clear  or  unambiguous.^' 

d.  Effect  of  Pendency  of  Appeal  in  Quo  Warranto  or  Contest  Proceedings. 
Mandamus  has  been  held  not  to  lie  to  induct  one  into  office,  during  the  pendency 
of  an  appeal  in  quo  warranto  or  contest  proceedings  between  the  relator  and  tko 
incumbent  of  the  office  whether  the  judgment  from  which  the  appeal  was  taken 
was  rendered  against  the  relator    or  in  his  favor.^'' 

e.  Decision  of  Body  Upon  Its  Own  Membership.  Where  by  statute  a  munici- 
pal body  is  made  the  final  judge  of  the  election  and  qualification  of  its  members 
its  decision  upon  such  question  cannot  be  reviewed  by  mandamus.®^  If,  however, 
a  municipal  body  refuses  to  exercise  its  duty  in  this  regard,  mandamus  will  lie  to 
compel  it  to  act.^^ 


Mo.  117,  45  Am.  Dec.  355;  Ewing  v.  Turner, 
2  Okla.  94,  35  Pac.  951  (holding  that  where 
an  incumbent  of  office  is  removed  by  the  gov- 
ernor and  a  successor  is  thereupon  appointed 
and  commissioned  and  duly  qualified  as  re- 
quired by  law,  mandamus  will  not  issue  in 
aid  of  the  original  incumbent  by  going  be- 
hind the  certificate  or  commission  of  defend- 
ant to  inquire  into  the  question  whether  the 
governor  had  exercised  the  power  of  removal 
without  authority  of  law)  ;  South  Milwaukee 
Bd.  of  Education  v.  State,  100  Wis.  455,  76 
N.  W.  351. 

In  New  York  the  rule  has  been  laid  down 
that  mandamus  is  not  the  proper  remedy  to 
restore  an  officer  to  an  office  which  has  al- 
ready been  filled  under  color  of  law  when  the 
question  of  title  turns  upon  a  construction  of 
statutory  provisions  which  are  not  entirely 
clear  or  unambiguous.  People  v.  Goetting, 
133  N.  Y.  569,  30  N.  E.  968 ;  Matter  of  Hardy, 
17  Misc.  667,  41  N.  Y.  Suppl.  469.  See  also 
People  V.  Brush,  146  N.  Y.  60,  40  N.  E.  502 ; 
People  V.  Lane,  55  N.  Y.  217;  People  f. 
Rupp,  90  Hun  (N.  Y.)  145,  35  N.  Y.  Suppl. 
349,  749.  And  in  a  later  case  the  rule  has 
been  more  broadly  stated  that  the  writ  of 
mandamus  does  not  lie  to  restore  a  person  to 
an  office  from  which  he  has  been  illegally  dis- 
missed where  another  person  is  in  the  actual 
possession  of  the  office  under  color  of  right, 
and  this,  although  there  is  no  serious  ques- 
tion as  to  the  title  of  the  office.  People  v. 
Yonkers  Bd.  of  Police  Com'rs,  174  N.  Y.  450, 
67  N.  E.  78,  95  Am.  St.  Rep.  596.  But  it 
has  been  held  that  the  rule  that  courts  will 
not  at  the  instance  of  a  person  out  of  the 
possession  of  an  office  try  the  title  thereto 
by  mandamus,  but  will  leave  the  party  to  his 
remedy  by  writ  of  quo  warranto,  has  refer- 
ence to  public  offices  created  by  law  and  is 
not  applicable  to  clerks  or  employees  unlaw- 
fully removed  from  their  positions  by  superior 
authority.  People  t\  Kearny,  161  N.  Y.  648, 
57  N.  E.  1121  [affirming  44  N.  Y.  App.  Div. 
449,  61  N.  Y.  Suppl.  41]  ;  People  v.  Hayes, 
106  N.  Y.  App.  Div.  563,  94  N.  Y.  Suppl. 
754;  People  v.  McAdoo,  98  N.  Y.  App.  Div. 
312,  90  N.  Y.  Suppl.  689;  People  v.  Hamil- 
ton, 98  N.  Y.  App.  Div.  59,  90  N.  Y.  Suppl. 
547  [affirming  44  Misc.  577,  90  N.  Y.  Suppl. 


971;  People  v.  Sutton,  88  Hun  (N.  Y.)  173, 
34  N.  Y.  Suppl.  487.  Moreover,  it  has  been 
intimated  that  under  an  express  statute  an 
honorably  discharged  soldier  or  sailor  of  the 
United  States  in  the  late  Civil  war  who  haa 
been  improperly  removed  from  office  may  have 
a  remedy  by  mandamus  for  his  restoration, 
although  the  office  has  been  subsequently 
filled.  People  v.  Dalton,  158  N.  Y.  204,  52 
N.  E.  1119  [affirming  34  N.  Y.  App,  Div.  6, 
53  N.  Y,  Suppl,  1060,  and  distinguishing 
People  V.  Goetting,  133  N.  Y.  569,  30  N.  E. 
968],  But  it  has  been  held  that  this  remedy 
by  mandamus  for  wrongful  removal  has  not 
been  extended  to  exempt  firemen.  People  v. 
Tracy,  35  N.  Y.  App.  Div.  265,  54  N.  Y.  Suppl. 
1070;  Matter  of  Tornev,  H  Misc.  (N.  Y.) 
291,  32  N.  Y.  Suppl.  277  [affirming  7  Misc. 
260,  27  N.  Y.  Suppl.  913,  23  N.  Y.  Civ.  Proc. 
333]. 

Trying  title  to  office  generally  see  supra, 
VI,  C,  7,  a. 

64.  Leeds  v.  Atlantic  City,  52  N.  J.  L.  332, 
19  Atl.  780,  8  L.  R.  A.  697. 

65.  Kimball  v.  Olmsted,  20  Wash.  629,  56 
Pac.  377,  See  also  Ewing  v.  Turner,  2  Okla. 
94,  35  Pac.  951. 

66.  Swartz  v.  Large,  47  Kan.  304,  27  Pac. 
993  (where  judgment  had  been  rendered 
against  the  relator  both  in  contest  and  quo 
warranto  proceedings)  ;  Allen  v.  Robinson,  17 
Minn.  113  (holding  that  the  fact  that  the  re- 
lator had  delivered  possession  to  defendant 
in  obedience  to  an  irregular  writ  issued  on  a 
judgment  in  contest  proceedings  was  imma- 
terial ) . 

67.  Hannon  v.  Halifax,  89  N.  C.  123. 

68.  Massachusetts.  —  Peabody  v.  Boston 
School  Committee,  115  Mass.  383. 

Michigan. —  People  v.  Fitz  Gerald,  41  Mich. 
2,  2  N.  W.  179. 

Mississippi. —  Vicksburg  v.  Rainwater,  47 
Miss.  547. 

New  York. —  Brennan  v.  Beck,  13  N.  Y. 
Suppl.  216;  Halloran  v.  Carter,  13  N.  Y. 
Suppl.  214. 

Pennsylvania. —  Shimp's  Case,  3  Lane.  Bar 
Jan.  20,  1872;  Com.  v.  Loughlin,  20  Leg.  Int. 
100. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  163. 

69.  Henry  v.  Camden,  42  N.  J.  L.  335. 

[VI.  C.  7,  e] 
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8.  Restraining  Person  From  Exercising  Functions  of  Office.  It  is  not  tlie  proper 
office  of  a  writ  of  maudainus  to  restrain  a  party  claiming  to  be  a  public  officer 
from  exercising  his  office,  or  to  enjoin  one  claiming  to  have  been  elected  or 
appointed  to  an  office  from  qualifying.'''^ 

9.  Preventing  Removal  or  Interference  With  Discharge  of  Official  Duties. 
On  the  principle  that  the  office  of  a  mandamus  is  not  to  redress  an  anticipated 
evil  or  wrong,  but  can  be  invoked  to  remedy  a  wrong  which  has  been  suffered,  it 
has  been  intimated  that  where  no  official  action  has  been  taken  with  respect  to 
the  abolition  of  an  office  or  the  removal  of  an  incumbent,  mandamus  will  not  lie  at 
the  instance  of  the  holder  of  the  office  to  prevent  a  threatened  removal  from 
office."^^  In  the  same  way  where  a  petitioner  is  in  office  exercising  all  the  duties 
and  functions  thereof,  the  writ  will  not  lie  to  prevent  an  apprehended  interfer- 
ence on  the  part  of  defendants  with  the  exercise  of  his  official  duties,  it  appear- 
ing that  there  has  been  no  such  interference  at  the  time  of  the  issuance  of  the 
writ."^^ 

10.  Salaries  and  Claims '^^  —  a.  In  General.  Mandamus  lies  to  compel  the 
proper  authorities  to  perform  their  ministerial  duties  in  paying  salaries  or  claims 
for  official  services  or  issuing  or  signing  warrants  or  orders  therefor  where  the 
right  is  clear '^^  and  no  other  adequate  remedy  is  provided  by  law.'^^  Mandamus 


70.  Maverick  Oil  Co.  v.  Hanson,  67  N.  H. 
203,  29  Atl.  461 ;  People  V.  Ferris,  76  N.  Y. 
326;  People  v.  Neubrand,  32  N.  Y.  App.  Div. 
49,  52  N.  Y.  Suppl.  280. 

71.  Brown  v.  Duane,  60  Hun  (N.  Y.)  98, 

14  N.  Y.  Suppl.  450,  holding  that  the  writ 
will  not  lie  to  compel  the  appointment  of  an 
officer  to  another  office  in  anticipation  of  the 
abolition  of  his  office. 

72.  Legg  V,  Annapolis,  42  Md.  203. 

73.  Payment  of  claims  generally  see  infra, 
VI,  U. 

74.  Reynolds  v.  Taylor,  43  Ala.  420;  Chi- 
cago V.  O'Hara,  60  111.  413 ;  Bryan  v.  Cattell, 

15  Iowa  538;  People  t\  Buffalo,  18  Misc. 
(N.  Y.)  533,  42  N.  Y.  Suppl.  545;  In  re  Fer- 
gus, 18  U.  C.  Q.  B.  341,  writ  to  compel  pay- 
ment of  fees  lies  when  no  funds  in  the  treas- 
urer's hands  at  the  time  of  refusal  if  pay- 
ment was  not  refused  on  that  ground. 

Right  held  not  to  be  clear. —  In  the  follow- 
ing cases  the  right  was  held  not  to  be  clear: 

California. —  Burke  v.  Edgar,  67  Cal.  182, 
7  Pac.  488;  Smith  v.  Kenfield,  57  Cal.  138, 
where  the  writ  was  to  compel  the  drawing  of 
a  warrant  for  a  salary  larger  than  allowed 
by  the  constitution. 

Nebraska. — Moores  v.  State,  4  Nebr.  (Unoff.) 
235,  93  N.  W.  986,  where  there  was  not  suffi- 
cient evidence  of  relator's  title  to  office. 

New  Jersey. —  O'Hara  v.  Fagan,  56  N.  J.  L. 
279,  27  Atl.  1089;  Salmon  t\  Haynes,  50 
N.  J.  L.  97,  11  Atl.  151. 

New  York. —  People  v.  New  York  City  Bd. 
of  Education,  104  N.  Y.  App.  Div.  162,  93 
N.  Y.  Suppl.  300;  People  v.  Coler,  33  N.  Y. 
App.  Div.  617,  53  N.  Y.  Suppl.  1090  [af- 
firmed in  158  N.  Y.  667,  52  N.  E.  1125,  and 
reversing  24  Misc.  11,  53  N.  Y.  Suppl.  200] 
(where  relator's  office  was  abolished)  ;  People 
V.  Green,  1  Hun  86,  3  Thomps.  &  C.  108.  See 
also  People  v.  Knox,  45  N.  Y.  App.  Div.  537, 
61  N.  Y.  Suppl.  472. 

North  Dakota. —  State  v.  Albright,  11  N.  D. 
22,  88  N.  W.  729,  holding  that  mandamus  will 

[VI,  C,  8] 


not  lie  to  compel  a  county  auditor  to  issue 
a  warrant  for  the  salary  of  a  county  super- 
intendent of  schools  where  the  facts  create  a 
well-founded  doubt  as  to  the  validity  of  the 
demand  for  the  salary. 

Pennsylvania. —  Com.  v.  Lancaster,  5  Watts 
152. 

Canada. —  Rex  v.  Justices  Niagara  Dist., 
Taylor  (U.  C.)  394. 
Issuing  separate  certificate  to  employee. — 

In  People  v.  Hopey,  50  How.  Pr.  (N.  Y.)  380, 
it  was  held  that  the  keeper  of  the  state  capi- 
tol  cannot  be  compelled  by  mandamus  to  give 
a  separate  certificate  to  an  employee  for  serv- 
ices in  cleaning  a  portion  of  the  capitol  where 
he  has  given  a  general  certificate  to  all  the 
employees,  the  applicant  included,  to  the  state 
treasurer. 

Payment  out  of  specific  fund. —  Where  the 
statute  creates,  the  conditions  occurring,  a 
specific  right  of  an  officer  to  be  paid  out  of  a 
specific  fund  set  apart  for  the  purpose,  man- 
damus lies  for  the  purpose  of  compelling  such 
pavment.  Sessions  v.  Boykin,  78  Ala.  328 ; 
Pulaski  County  v.  De  Lac  v.  114  Ga.  583,  40 
S.  E.  741. 

Where  suit  is  pending  before  a  competent 
court  to  determine  the  amount  of  salary  due 
to  relator,  mandamus  will  not  lie  to  compel 
the  payment  of  the  salary  until  the  sum  to 
be  allowed  has  been  adjudicated.  Adams  f. 
Hampden  County  Com'rs,  16  Gray  (Mass.) 
41. 

Where  defendant  has  no  authority  to  draw- 
warrants,  the  writ  will  not  lie  to  compel  ac- 
tion on  his  part.  Bespublica  v.  Philadelphia 
County  Com'rs,  4  Yeates  (Pa.)  181. 

Certifying  performance  of  work.  —  Man- 
damus lies  to  compel  the  secretary  of  state 
to  perform  his  ministerial  duties  in  certify- 
ing that  certain  work  has  been  performed  by 
the  register  of  lands  for  the  purpose  of  deter- 
mining his  compensation.  State  v.  Secretary 
of  State,  33  Mo.  293. 

75.  Reynolds  v.  Taylor,  43  Ala.  420. 
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is  the  proper  remedy  to  compel  payment  "'^  or  the  issuance  of  a  salary  warrant 
wliere  the  salary  is  fixed  by  law  and  the  officer  charged  with  the  performance  of 
such  duties  refuses  to  perform  the  same.  So  upon  the  presentation  of  a  conclu- 
sive certiticate,  warrant,  or  order,  of  the  proper  authority,'*^  or  a  copy  of  a  resolu- 
tion equivalent  to  a  warrant,''^  mandamus  lies  to  compel  payment.  So  where  an 
officer's  claim  has  been  allowed  and  certified  by  the  proper  authorities  the  minis- 
terial duty  of  issuing  or  signing  a  warrant  therefor  may  be  enforced  by  man- 
damus.^^    An  officer  or  board  whose  duty  it  is  to  audit  and  allow  claims  may  be 


Suit  to  recover  salary  as  adequate  remedy 

see  People  v.  New  York  City  Bd.  of  Educa- 
tion, 104  N.  Y.  App.  Div.  1G2,  93  N.  Y. 
Suppl.  300;  People  i\  Green,  1  Hun  (N.  Y.) 
1,  3  Thomps.  &  C.  90. 

Motion  in  county  court  to  compel  entry  by 
county  clerk  of  fees  on  fee  book  as  adequate 
remedy  see  Shrewsbury  v,  Ellis,  26  Tex.  Civ. 
App.  406,  64  S.  W.  700. 

76.  Speed  v.  Detroit,  100  Mich.  92,  58 
N.  W.  638;  McBride  v.  Grand  Rapids,  47 
Mich.  236,  10  N.  W.  353;  People  v.  Wayne 
County,  13  Mich.  233. 

Fixed  compensation  increased  subsequent 
to  performance  of  services. —  \Miere  the  com- 
pensation to  the  sheriff  for  boarding  vagrants 
has  been  fixed  by  law,  that  is,  by  the  order  of 
the  court  of  quarter  sessions,  and  boarding 
has  been  furnished  under  the  order  the  court 
cannot  make  a  subsequent  order  increasing 
the  compensation  so  as  to  cover  the  boarding 
furnished  during  the  continuance  of  the  pre- 
vious order  and  a  mandamus  will  not  lie  to 
compel  the  payment  of  the  increased  compen- 
sation. Strock  V.  Cumberland  County,  176 
Pa.  St.  59,  34  Atl.  352. 

77.  Alabama. —  Reynolds  r.  Tavlor,  43  Ala. 
420;  Nichols  v.  Comptroller,  4*  Stew.  &  P. 
154. 

Nebraska. —  Von  Forel  r.  State,  4  Nebr. 
(Unoir.)  843,  96  N.  W.  648. 

Xew  York. —  People  v.  New  Y^ork  Bd.  of 
Police,  75  N.  Y'.  38  [reversijig  12  Hun  653]. 

Ohio.— State  v.  Cleveland,  10  Ohio  Dec. 
(Reprint)  571,  22  Cine.  L.  Bui.  113,  holding 
that  where  a  city  auditor  refuses  to  draw  his 
warrant  to  pay  a  monthly  instalment  of  sal- 
ary mandamus  is  the  appropriate  remedy,  for 
the  claimant  has  not  an  adequate  remedy  at 
law  if  he  must  be  driven  to  monthly  actions 
and  their  incident  delays. 

Texas.— Fiek\e  v.  McCall,  86  Tex.  212,  24 
S.  W.  265. 

Utah.—  Kendall  v.  Raybould,  13  Utah  226, 
44  Pac.  1034;  Williams  t\  Clayton,  6  Utah  86, 
21  Pac.  398. 

Washington. —  State  v.  Daggett,  28  Wash. 
1,  68  Pac.  340,  holding  that  mandamus  is  the 
proper  remedy  to  compel  the  certification  of 
the  proper  pay-roll  and  the  issuance  of  the 
proper  salary  warrants  where  the  salary  is 
fixed  by  law  and  the  officer  charged  with 
the  performance  of  such  duties  refuses  to 
perform  the  same. 

78.  Stevens  v.  Truman,  127  Cal.  155,  50 
Pac.  397;  Baker  t:  Johnson,  41  Me.  15:  Rol)b 
r.  Carter,  65  Md.  321,  4  Atl.  282  (sheriff's 
fees  taxed  by  the  court  may  be  compelled  to 
be  paid  by  mandamus)  ;  Knight  i\  Ocean 


County,  48  N.  J.  L.  70,  3  Atl.  344;  Lindabury 
r.  Ocean  County,  47  N.  J.  L.  417,  1  Atl. 
701. 

Where  the  certificate  of  the  circuit  judge  is 
not  conclusive  upon  the  county  court  as  to 
the  amount  of  compensation  to  be  allowed 
where  the  fees  for  services  rendered  are  not 
fixed  by  law,  mandamus  will  not  lie  to  com- 
pel judgment  in  accordance  with  the  certifi- 
cate. Chicot  County  r.  Kruse,  47  Ark.  80,  14 
S.  W.  469. 

In  the  case  of  an  invalid  order  or  certifi- 
cate a  contrary  rule  to  that  of  the  text  has 
been  laid  down.  Crawley  v.  Mershon,  61  Ga. 
284  (where  the  order  was  made  by  persons 
disqualified  to  act)  ;  State  r.  Livingston 
County  Ct.  Justices,  51  Mo.  557  (where  the 
claim  was  one  which  the  officer  auditing  and 
certifying  its  allowance  was  unauthorized  to 
allow).  See  also  St.  Louis  County  Ct.  v.  Ru- 
land,  5  Mo.  268. 

An  allowance  by  county  commissioners  to  a 
county  officer  for  services  is  not  a  judgmeTit 
within  the  County  Reform  Law  (Acts  (1899), 
p.  352),  §  28,  providing  that  the  county  council 
may  be  compelled  by  mandamus  to  provide 
for  a  judgment  against  the  county.  State  v.. 
Kerr,  158  Ind.  155,  63  N.  E.  24. 

79.  People  v.  Edmonds,  15  Barb.  (N,  Y.) 
529. 

80.  Arkansas. —  Black  v.  State  Auditor,  26 
Ark.  237. 

California. —  Quigg  v.  Evans,  121  Cal.  546, 
53  Pac.  1093. 

Minnesota. —  State  v.  Vasaly,  98  Minn.  46, 
107  N.  W.  818,  where  it  appeared  that  the 
amount  had  been  raised  by  taxation. 

Mississipjii. —  Chatters  v.  Coahoma  County, 
73  Miss.  351,  19  So.  107. 

Missouri. — State  v.  Heege,  40  Mo.  App.  650, 
652,  where  it  is  said :  "  When  a  bill  of  costs 
is  properly  certified  by  the  judge  of  the  cir- 
cuit court  and  the  prosecuting  attorney,  the 
duty  of  the  county  court  in  reference  to  its 
payment  is  purely  ministerial,  and,  if  the 
county  court  for  any  cause  declines  to  act, 
the  circuit  court  of  the  county  has  authority 
to  compel  the  performance  of  the  duty  by 
mmandam.us." 

Oklahoma. —  Guthrie  r.  Territory,  1  Okla. 
188,  31  Pac.  190,  21  L.  R.  A.  841. 

Wisconsin. —  Roberts  v.  Erickson,  117  Wis. 
324,  94  N.  W.  29. 

Where  a  special  appropriation  of  money  for 
the  services  of  an  officer  has  been  duly  made 
the  ministerial  duty  of  countersigning  a  war- 
rant for  the  sum  appropriated  may  be  com- 
pelled by  mandamus.  Salmon  v.  Haynes,  50 
N.  J.  L.  97,  11  Atl.  151. 
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compelled  bj  mandamus  to  take  some  action  in  tlie  premises.^^  But  where  an 
officer  or  board  is  vested  with  discretionary  powers  or  linal  authority  in  fixing 
salaries  or  in  auditing  or  allowing  fees  or  claims  for  official  services  or  expenses, 
mandamus  will  not  lie  to  control  the  exercise  thereof ;  and  tliis  rule  has  been 
applied  not  only  with  respect  to  the  determination  of  the  amounts  to  be  allowed 
on  claims  but  to  the  rejection  of  claims  or  particular  items  thereof  on  the  ground 
of  the  illegality  of  the  charges,^^  unless  the  claims  or  items  were  made  by  statute 
or  some  rule  of  law  legal  charges,  which  the  auditing  power  was  bound  to  allow 
in  whole  or  part.^*^  The  writ  has  been  denied  for  the  purpose  of  compelling  the 
auditing  and  allowance  of  an  officer's  claim  where  there  was  another  plain, 
speedy,  adequate,  or  exclusive  remedy  furnished  by  law,^^  or  where  the  auditing 
power  was  expressly  prohibited  from  allowing  any  greater  sum  than  was  actually 
due  and  the  issuance  of  the  mandamus  would  have  the  effect  of  compelling  the 
doing  of  an  unauthorized  or  forbidden  act,^^  or  where  the  respondent  had  no 


Issuance  of  voucher  in  absence  of  order.— 

Mandamus  does  not  lie  to  compel  the  issu- 
ance of  a  salary  voucher,  which  has  not  been 
authorized  or  ordered  'to  be  issued  by  the 
county  board  as  provided  by  statute.  Knopf 
i\  Corcoran,  112  111.  App.  320. 

81.  Colorado. —  Merwin  v.  Boulder  County, 
29  Colo.  169,  67  Pac.  285;  Howell  v.  Cooper, 
2  Colo.  App.  530,  31  Pac.  523. 

Maryland. —  Robey  v.  Prince  George's 
County,  92  Md.  150,  48  Atl.  48. 

Michigan. —  Boyd  v.  Detroit  Bd.  of  Health, 
140  Mich.  306,  103  N.  W.  605;  Fournier  v. 
West  Bay  City,  94  Mich.  463,  54  N.  W.  277  ; 
Sherman  v.  Sanilac  County,  84  Mich.  108,  47 
N.  W.  513. 

^eio  York. —  People  v.  Buffalo,  16  Abb.  N. 
Cas.  96.  See  also  People  v.  New  York,  32 
N.  Y.  473 ;  People  v.  Dutchess  County,  1  How. 
Pr.  163. 

North  Carolina. —  Koonce  v.  Jones  County, 
106  N.  C.  192,  10  S.  E.  1038,  holding  that  the 
writ  lies  to  compel  examination  of  relator's 
claim  for  compensation  and  determine  the 
amount  to  which  he  is  entitled. 

South  Carolina. —  State  v.  Morris,  67  S.  C. 
153,  45  S.  E.  178. 

Mandamus  to  compel  board  to  permit  bill 
for  services  to  be  amended  see  People  r. 
Wayne  County,  9  N.  Y.  St.  437. 

82.  Arizona. — Dorrington  v.  Yuma  County, 
(1902)  68  Pac.  541. 

Arkansas. —  Chicot  County  v.  Kruse,  47 
Ark.  80,  14  S.  W.  469. 

Colorado. —  Merwin  v.  Boulder  County,  29 
Colo.  169,  67  Pac.  285;  Howell  v.  Cooper,  2 
Colo.  App.  530,  31  Pac.  523. 

Illinois. —  Kane  County  v.  Pierce,  60  111. 
481. 

Indiana. — State  v.  Noblesville,  156  Ind.  590, 
60  N.  E.  453.  Compare  State  v.  Warren 
County,  136  Ind.  207,  35  N.  E.  1100. 

Maryland. —  Robey  v.  Prince  George's 
County,  92  Md.  150,  48  Atl.  48. 

Michigan. —  Peck  v.  Kent  County,  47  Mich. 
477,  11  N.  W.  279,  where  the  board  of  super- 
visors was  held  to  be  vested  with  final  au- 
thority in  adjusting  claims  against  the 
county.  See  also  Sherman  v.  Sanilac  County, 
84  Mich.  108,  47  N.  W.  513. 

Nebraska. —  Moores  v.  State,  4  Nebr. 
(Unoff.)  235,  93  N.  W.  986. 
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New  Jersey. —  Shumar  v.  Applegate,  51 
N.  J.  L.  117,  16  Atl.  59. 

New  York. —  People  v.  Oneida  County,  24 
Hun  413;  People  v.  French,  24  Hun  263  [re- 
versed on  other  grounds  in  91  N.  Y.  265] ; 
People  V.  Livingston  County,  26  Barb.  118; 
People  V.  Case,  19  N.  Y.  Suppl.  625;  People 
V.  Warren  County,  1  How.  Pr.  116;  Eoe  p, 
Farrington,  2  Cow.  407;  People  v.  Albany 
County,  12  Johns.  414. 

South  Carolina. —  State  v.  Morris,  67  S.  C. 
153,  45  S.  E.  178. 

Texas. —  Orr  v.  Davis,  9  Tex.  Civ.  App.  628, 
30  S.  W.  249,  fixing  salary. 

Virginia. —  Simons  v.  State  Military  Bd., 
99  Va.  390,  39  s!  E.  125. 

West  Virginia. —  Miller  v.  County  Ct.,  34 
W.  Va.  285,  12  S.  E.  702. 

Canada. —  In  re  Dartnell,  26  U.  C.  Q.  3. 
430. 

Compare  State  v.  Armstrong,  19  Ohio  110. 

Voluntary  services  as  detective. —  This  rule 
has  been  applied  in  the  case  of  services  of  an 
individual  voluntarily  assuming  to  act  as  a 
public  detective  in  the  discovery  and  appre- 
hension of  a  criminal.  Abels  v.  Ingham 
County,  42  Mich.  526,  4  N.  W.  206. 

Where  the  compensation  for  official  services 
is  fixed  by  law,  the  duty  of  auditing  and  al- 
lowing the  account  for  such  services  is  minis- 
terial and  may  be  enforced  by  mandamus. 
Dorrington  v.  l^uma  County,  (Ariz.  1902)  68 
Pac.  541;  Shumar  v.  Applegate,  51  N.  J.  L. 
117,  16  Atl.  59;  State  t\  Starling,  13  S.  C. 
262. 

83.  People  v.  Barnes,  114  N.  Y.  317,  20 
N.  E.  609,  21  N.  E.  739. 

84.  People  v.  Elmira,  82  N.  Y.  80;  People 
V.  Columbia  County,  67  N.  Y.  330  (holding 
that  the  writ  will  lie  to  compel  the  allow- 
ance of  an  officer's  claim,  where  there  is  no 
question  as  to  its  correctness  and  it  has  been 
illegally  rejected  as  being  a  town  and  not  a 
county  charge)  ;  People  v.  Delaware  County, 
45  N.  Y.  196 ;  People  v.  New  York,  32  N.  Y. 
473;  Ramsdale  v.  Orleans  County,  8  N.  Y. 
App.  Div.  550,  40  N.  Y.  Suppl.  840. 

85.  Dorrington  v.  Yuma  County,  (Ariz. 
1902)  68  Pac.  541;  Johnson  County  r.  Hicks, 
2  Ind.  527;  Shumar  t\  Applesrate,  51  N.  J.  L. 
117,  16  Atl.  59. 

86.  Chicot  County  v.  Kruse,  47  Ark.  80,  14 
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authority  or  duty  imposed  on  biin  by  law  to  perform  the  act  which  it  was  sought 
to  compel.^^ 

b.  Effect  of  Prior  Payment  to  De  Facto  Incumbent.  The  rule  is  laid  down 
that  mandamus  will  not  lie  to  compel  the  payment  of  a  salary  to  relator,  where 
payment  lias  already  been  made  to  another  exercising  the  functions  of  the  office 
as  a  de  facto  incumbent.^^  But  a  different  rule  has  been  applied  where  the 
appropriation  has  been  exhausted  by  payment  to  a  person  claiming  the  office 
de  facto  but  out  of  possession  at  the  time.^^ 

c.  Necessity  For  Appropriation.  It  has  been  held  that  mandamus  will  not 
lie  to  compel  the  payment  of  the  salary  or  claim  of  an  officer  where  no  appropri- 
ation has  been  made  therefor.^*^  On  the  other  hand  it  has  been  held  that  where 
there  is  a  general  law  fixing  the  amount  of  a  salary  and  prescribing  its  payment 
at  particular  periods,  it  is  not  necessary  that  there  should  be  a  special  annual 
appropriation.^^ 

d.  Where  Title  to  Office  Is  in  Question.  The  right  to  an  office  cannot  be 
determined  in  a  proceeding  by  mandamus  to  compel  the  payment  of  salary  to  a 
person  claiming  such  office,^^  and  hence  the  writ  will  not  issue  to  compel  the  pay- 
ment of  an  officer's  salary,  where  at  the  time  the  office  in  question  is  filled  by  a 
de  facto  incumbent  holding  under  color  of  right.^^  So  it  is  held  that  until  the 
title  of  a  removed  officer  has  been  legally  tried  and  determined,  he  cannot  com- 
pel by  mandamus  the  payment  of  the  salary  attached  to  the  office,^^  at  least  where 
the  office  is  occupied  by  a  de  facto  incumbent.^^  So  it  is  held  that  to  entitle  the 
relator  to  the  writ  he  must  establish  his  title  by  proof  of  an  appointment  or  elec- 
tion as  required  by  law,  and  the  mere  fact  that  he  is  exercising  the  functions'  of 
the  office  is  not  sufficient.^^    On  the  other  hand  the  proposition  has  been  laid  down 


S.  W.  469;  Sherman  v.  Sanilac  County,  84 
Mich.  108,  47  N.  W.  513. 

87.  Shumar  v.  Applegate,  51  N.  J.  L.  117, 
16  Atl.  59. 

88.  Chicago  v.  People,  210  111.  84,  71  N.  E. 
816;  McDonald  v.  Newark,  58  N.  J.  L.  12,  32 
Atl.  384  (damages  for  unlawful  discharge  of 
municipal  employee)  ;  Matter  of  Grady,  15 
N.  Y.  App.  Div.  504,  44  N.  Y.  Suppl.  578; 
People  V.  Brennan,  45  Barb.  (N.  Y.)  457, 
30  How.  Pr.  417  [affirming  1  Abb.  Pr.  N.  S. 
457];  State  v.  Eshelbv,  1  Ohio  Cir.  Dec.  592, 
2  Ohio  Cir.  Ct.  468. 

89.  Williams  v.  Clayton,  6  Utah  86,  21 
Pac.  398. 

90.  Fitzsimmon  r.  O'Neill,  214  111.  494,  73 
N.  E.  797;  Chicago  v.  People,  210  111.  84,  71 
N.  E.  816.    See  also  Black  v.  State  Auditor, 

26  Ark.  237. 

Rule  applied  to  auditing  of  salary. —  State 
V.  Brown,  141  Mo.  21,  41  S.  W.  911. 

91.  Reynolds  v.  Taylor,  43  Ala.  420  (issu- 
ance of  warrant  by  state  auditor)  ;  Nichols  v. 
Comptroller,  4  Stew.  &  P.  (Ala.)  154  (issu- 
ance of  warrant  by  state  controller ) . 

92.  State  v.  John,  81  Mo.  13;  State  v. 
Draper,  48  Mo.  213. 

93.  State  v.  John,  81  Mo.  13;  State  r. 
Draper,  48  Mo.  213. 

94.  Chicago  f.  People,  210  111.  84,  71  N.  E. 
816,  where  the  writ  w^as  sought  to  compel 
restoration  to  office  and  payment  of  salary. 
See  also  Moores  v.  State,  (Nebr.  1903)  93 
N.   W.    986.     Compare   People    v.  Dalton, 

27  Misc.  (N.  Y.)  667,  59  N.  Y.  Suppl. 
666.  ^ 

Where  office  has  been  abolished. —  Fuller  v. 


Coler,  33  N.  Y.  App.  Div.  617,  53  N.  Y.  Suppl. 
1090  [affirmed  in  158  N.  Y.  667,  52  N.  E. 
1125]. 

95.  State  v.  Kansas  City  Police  Com'rs,  80 
Mo.  App.  206;  U.  S.  V.  Guthrie,  17  How. 
(U.  S.)  284,  15  L.  ed.  102. 

In  Michigan  it  has  been  held  that  where  a 
street  commissioner  was  removed  from  office 
by  a  common  council  having  the  power  to  do 
so,  the  courts  will  not  review  the  regularity 
of  the  proceedings  on  application  for  man- 
damus to  compel  the  city  to  pay  his  salary, 
and  that  on  such  application  the  court  will 
not  presume  that  there  was  not  some  person 
performing  the  duties  of  the  office  against 
whom  quo  warranto  proceedings  might  have 
been  instituted.  Hartwig  v.  Manistee,  134 
Mich.  615,  96  N.  W.  1067. 

Salary  of  employee  illegally  discharged. — 
The  writ  of  mandamus  cannot  be  used  to 
compel  a  municipality  to  pay  damages  for 
its  illegal  discharge  of  an  employee,  especially 
where  during  the  interval  of  his  discharge 
the  salary  was  paid  to  a  de  facto  incumbent 
of  the  office.  McDonald  v.  Newark,  58  N.  J, 
L.  12,  32  Atl.  384. 

Where  one's  unfitness  for  an  official  po- 
sition from  which  he  has  been  summarily  re- 
moved is  conceded,  he  cannot  invoke  the  aid 
of  the  discretionary  writ  of  mandamus  to 
exact  payment  of  salary  for  a  period  succeed- 
ing his  discharge,  even  though  his  removal 
may  have  been  illegal  because  without  oppor- 
tunity for  hearing  and  defense.  McQueen  v. 
Detroit,  116  Mich.  90,  74  N.  W.  387. 

96.  Burke  v.  Edgar,  67  Cal.  182,  7  Pac. 
488. 
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that  the  rule  that  quo  warranto  is  the  proper  remedy  to  try  title  to  an  office  will 
not  prevent  resort  to  a  proceeding  by  mandamus  to  compel  payment  of  an  officer's 
salary  in  which  his  right  to  the  office  is  incidentally  involved,  where  there  is  no 
mother  claimant  or  occupant  of  the  office  whom  it  is  necessary  to  oust.^^ 

11.  Pensions.  Where  a  pension  board  or  other  proper  tribunal  which  hears 
and  determines  applications  for  pensions  for  municipal  officers,  such  as  policemen 
or  firemen,  performs  not  merely  a  ministerial  but  a  quasi- judicial  duty,  or  where 
its  decision  on  such  applications  is  final  and  conclusive,  mandamus  lies  to  compel 
it  to  take  some  action  upon  an  application  but  not  to  control  the  exercise  of 
its  discretionary  powers,^^  and  in  no  case  will  the  writ  be  granted  where  it  is  not 
shown  that  the  relator  was  clearly  entitled  to  the  pension.^ 

12.  Place  of  Holding  Office.  Mandamus  is  the  proper  remedy  to  compel  a 
public  officer  to  maintain  his  office  at  the  place  prescribed  by  law.^  Upon  a 
change  in  the  location  of  a  county-seat,  it  would  seem  that  the  removal  of  the 
officers  to  the  new  county-seat  may  be  compelled  by  mandamus.^  In  answer  to 
mandamus  to  compel  the  removal  of  his  office,  a  county  officer  may  assert  that 
there  has  not  been  a  legal  removal  of  the  county-seat.* 

D.  Elections  and  Proceedings  Relating- Thereto  5— l.  In  General.  Offi- 
cers charged  with  the  conduct  of  elections  and  with  the  ascertainment  and  pro- 
mulgation of  the  results  thereof  may  be  compelled  by  mandamus  proceedings  to 
perform  specific  ministerial  duties  imposed  upon  them  by  law.^  The  same  rule 
has  been  applied  for  the  purpose  of  compelling  the  proper  officials  of  nominating 


97.  State  v.  Daggett,  28  Wash.  1,  68  Pac. 
340,  where  the  claim  for  salary  included  a 
period  during  which  the  petitioner  held  over 
after  the  expiration  of  his  term  of  office  and 
before  the  appointment  of  a  successor.  See 
also  Williams  v.  Clayton,  6  Utah  86,  21  Pac. 
398. 

In  California  it  has  been  held  under  statute 
that  a  person  holding  a  certificate  of  election 
or  commission  of  office  and  discharging  the 
duties  of  the  office  is  entitled  to  mandamus 
to  compel  payment  of  his  salary,  although  a 
contest  for  the  office  is  pending.  Wilson  r. 
Fisher,  140  Cal.  188,  73  Pac.  850. 

98.  Fay  v.  Partridge,  78  N.  Y.  App.  Div. 
204,  79  N.  Y.  Suppl.  722;  Karb  v.  State,  54 
Ohio  St.  383,  43  N.  E.  920. 

99.  State  v.  Fireman's  Pension,  etc.,  Fund, 
117  La.  1071,  42  So.  506  (pension  for  fire- 
man's widow)  ;  People  v.  Martin,  131  N.  Y. 
196,  30  N.  E.  60  {affirming  57  Hun  587,  11 
is.  Y.  Suppl.  123]  (pension  to  policeman's 
widow)  ;  Friel  v.  McAdoo,  101  N.  Y.  App. 
Div.  155,  91  N.  Y.  Suppl.  454  {affirmed  in 
181  N.  Y.  558,  74  N.  E.  1117]  (retiring  pen- 
sion of  policeman). 

Fixing  amount  of  compensation. —  In  Ram- 
say 15.  Hayes,  187  N.  Y.  367,  80  N.  E.  193,  it 
was  intimated  that  mandamus  will  lie  to 
compel  a  fire  commissioner,  who  has  erred  in 
the  first  instance  in  making  a  determination 
as  to  the  amount  of  compensation  to  which 
a  retired  fireman  was  entitled,  to  make  a 
right  determination. 

1.  Burke  v.  San  Francisco  Police  Relief, 
etc..  Fund,  (Cal.  App.  1906)  87  Pac.  421 
(holding  that  where  prior  to  the  institution 
of  mandamus  proceedings  to  compel  payment 
of  a  portion  of  a  police  pension  fund  to 
petitioner,  defendant  had  audited  and  al- 
lowed a  demand  in  favor  of  petitioner  for  an 
amount  greater  than  she  was  entitled  to,  and 
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it  did  not  appear  that  petitioner  had  de- 
manded such  money  or  shown  any  reason  why 
slie  had  not  received  the  same,  mandamus 
was  properly  denied)  ;  Fay  v.  Partridge,  78 
N.  Y.  App.  Div.  204,  79  N.  Y.  Suppl.  722; 
Karb  v.  State,  54  Ohio  St.  383,  45  N.  E. 
920. 

2.  California. —  Calaveras  County  v.  Brock- 
way,  30  Cal.  325. 

Michigan. —  Rice  v.  Shay,  43  Mich.  380,  5 
N.  W.  435. 

Minnesota. —  State  v.  Weld,  39  Minn.  426, 
40  N.  W.  561. 

North  Dakota. —  State  v.  Langlie,  5  N.  D. 
594,  67  N.  W.  958,  32  L.  R.  A.  723,  where 
officers  were  compelled  to  hold  their  offices  at 
county-seat  as  relocated. 

South  Carolina. —  State  v.  Walker,  5  S.  C. 
263. 

Wisconsin. —  State  v.  Saxton,  11  Wis.  27. 
See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  13G. 
A  previous  demand  is  not  necessary.  State 
V.  Weld,  39  Minn.  426,  40  N.  W.  561. 

3.  Territory  v.  Mohave  County,  2  Ariz,  248, 

12  Pac.  730. 

A  clear  right  to  remove  must  be  shown. 
State  V.  Marston,  6  Kan.  524. 

4.  State  V.  Saxton,  11  Wis.  27. 
Invalidity  of  county-seat  election. —  Fraud 

in  the  election  will  defeat  mandamus  to  com- 
pel the  holding  of  an  office  at  the  county-seat. 
State  V.  Burton,  47  Kan.  44,  27  Pac.  141; 
State  V.  Marston,  6  Kan.  524.  And  a  writ  to 
hold  office  at  the  county-seat  is  not  defeated 
by  a  void  election  for  change. 

5.  Aid  to  corporations  see  infra,  VI,  P. 
Elections  in  general  see  Elections,  15  Cyc. 

268. 

Removal  of  county-seat  see  supra,  VI,  A,  2. 

6.  Alahama.—  T8iy\oT  .V.  Kolb  100  Ala.  603, 

13  So.  779;  State  v.  Hamil,  97  Ala.  107,  11 
So.  892. 
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conventions,"  or  committees  of  regularly  organized  political  parties  to  perform  tlie 
duties  imposed  on  tliem  by  statute.^  But  the  writ  will  not  lie  to  control  the 
exercise  of  discretionary  powers  on  the  part  of  election  officials.^ 

2.  Apportionment  or  Division  of  Election  Districts.  Where  the  proper  authori 
ties  have  made  an  apportionment  or  division  of  assembly  or  election  districts, 
requiring  the  exercise  of  judgment  and  discretion,  they  cannot  be  required  by 
mandamus  to  make  another  apportionment  or  division, unless  the  apportionment 
or  division  as  made  so  far  disregards  the  law  as  prescribed  by  constitutional  or 
statutory  provisions  as  to  warrant  the  court  in  saying  that  it  is  no  apportionment 
and  should  be  treated  as  a  nullity." 

3.  Registration  of  Voters.  There  is  some  conflict  of  authority  on  the  ques- 
tion  whether  mandamus  will  lie  to  compel  registration  officers  to  place  the  names 
of  qualiiied  voters  on  the  election  lists,  it  being  held  in  some  jurisdictions  that  the 
writ  will  be  awarded  where  it  is  clear  that  the  petitioners  were  duly  qualiiied  and 
all  the  formalities  prescribed  for  a  proper  application  have  been  complied  with,^^ 
while  in  other  jurisdictions  the  writ  has  been  denied  on  the  ground  that  its  issu- 
ance would  interfere  with  the  discretion  and  judgment  vested  in  the  registration 
officers.^^  The  writ  will  not  be  granted  where  there  has  been  no  default  on  the 
part  of  the  proper  officer,  as  where  there  has  been  no  prior  application  and 
refusal,^*  where  the  application  for  the  writ  is  made  by  an  individual  not  in  his 


Delaware. —  Hastings  v.  Henry,  1  Marv. 
287,  40  Atl.  1125. 

Iowa. —  State  v.  Bailey,  7  Iowa  390. 

Kentucky. —  Booe  v.  Kenner,  105  Ky,  517, 
49  S.  W.  330,  20  Ky.  L.  Rep.  1343. 

Louisiana. —  State  v.  Judge  Twenty- Second 
Judicial  Dist.  Ct.,  48  La.  Ann.  847,  19  So. 
946;  State  v.  Livaudais,  48  La.  Ann.  827,  19 
So.  750;  State  v.  Houston,  40  La.  Ann.  393, 
4  So.  50,  8  Am.  St.  Rep.  532. 

Maryland. —  Duvall  v.  Swann,  94  Md.  608, 
51  Atl.  617;  Sterling  v.  Jones,  87  Md.  141, 
39  Atl.  424. 

Michigan. —  Detroit  v.  Rush,  82  Mich.  532, 
46  N.  W.  951,  10  L.  R.  A.  171. 

Montana. —  State  v.  Choteau  County,  13 
Mont.  23,  31  Pac.  879. 

'New  York. —  People  v.  Hanes,  44  Misc.  475, 
90  N.  Y.  Suppl.  61. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  150. 

Mandamus  to  compel  the  purchase  of  a 
voting  machine  was  denied,  when  such  ma- 
chine would  not  be  needed  for  some  time, 
and  no  funds  had  been  provided  for  its  pur- 
chase. State  V.  Board  of  Elections,  24  Ohio 
Cir.  Ct.  654. 

7.  State  V.  Jones,  74  Ohio  St.  418,  78  N.  E. 
505. 

8.  Young  r.  Beckham,  115  Ky.  246,  72 
S.  W.  1092,  1094,  24  Ky.  L.  Rep.  2135; 
Longenecker  v.  Barron,  10  Pa.  Dist.  429 ;  In 
re  Shoemaker,  6  Pa.  Dist.  670. 

9.  Alahama. —  Harmon  v.  Hamil,  97  Ala. 
107,  11  So.  892. 

Florida.— Sta.te  v.  Deane,  23  Fla.  121,  1 
So.  698,  11  Am.  St.  Rep.  343. 

Louisiana. —  State  v.  Strong,  32  La.  Anm. 
173. 

Rhode  Island. —  Cannon  v.  Providence,  24 
R.  I.  473,  53  Atl.  637;  State  v.  Pawtucket, 
18  R.  L  350,  27  Atl.  449;  Weeden  v.  Rich- 
mond, 9  R.  I.  128,  98  Am.  Dec.  373. 

South  Carolina. —  Ex  p.  Scarborough,  34 
S.  C.  13,  12  S.  E.  666. 


Texas. —  Arberry  v.  Beavers,  6  Tex.  457, 

55  Am.  Dec.  791. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  150. 

In  West  Virginia  under  statute  the  action 
of  election  officers  may  be  controlled  by  man- 
damus to  the  same  extent  as  on  certiorari. 
Goflf  V.  Roane  County,  56  W.  Va.  675,  49 
S.  E.  588;  Stanton  v.  Wolmesdorff,  55  W.  Va. 
601,  47  S.  E.  245;  Marcum  v.  Ballot  ComTS 
Lincoln  County,  etc.,  42  W.  Va.  263,  26  S.  E. 
281,  36  L.  R.  A.  296. 

10.  State  V.  Campbell,  48  Ohio  St.  435,  27 
N.  E.  884. 

Premature  application  for  writ.  —  Man- 
damus will  not  lie  to  compel  the  city  council 
to  redistrict  the  wards  of  a  city  in  advance 
of  the  expiration  of  the  time  for  action.  Peo- 
ple V.  Richmond,  5  Misc.  (N.  Y.)  26,  25 
N.  Y.  Suppl.  144. 

11.  People  V.  Adams  County,  185  111.  288, 

56  N.  E.  1044;  Baird  v.  Kings  County,  138 
N.  Y.  95,  33  N.  E.  827,  20  L.  R.  A.  81 ;  Mat- 
ter  of  Timmerman,  51  Misc.  (N.  Y.)  192, 
100  N.  Y.  Suppl.  57. 

12.  See  Elections,  15  Cyc.  306,  text  and 
note  7. 

Transmission  of  statement  to  judge  in  case 
of  appeal. —  In  Virginia  it  has  been  held  that 
where  under  statute  a  voter  appeals  from  the 
refusal  of  a  registrar  to  register  him,  the 
answer  of  the  registrar  that  the  voter  did 
not  offer  to  qualify  as  to  his  right  to  vote, 
and  that  he  is  not  entitled  to  vote,  is  no  de- 
fense to  an  application  for  mandamus  to  com- 
pel the  registrar  to  transmit  to  the  court  the 
ground  relied  upon  by  appellant  and  the 
reason  for  the  registrar's  refusal.  Coleman 
V.  Sands,  87  Va.  689,  13  S.  E.  148. 

Compelling  registrars  to  deposit  books  with 
county  clerks  see  McDiarmid  v.  Fitch,  27  Ark. 
106. 

13.  See  Elections,  15  Cyc.  306,  text  and 
note  72. 

14.  State  V.  Jefferson  County,  17  Fla.  707. 

[VI,  D.  3] 
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own  behalf  but  in  behalf  of  third  persons/^  or  where  the  registrars  no  longer 
have  possession  of  the  books  and  have  no  authority  to  make  entries  therein. 

4.  Correction  of  Voting  Lists.  The  writ  of  mandamus  has  been  awarded  to 
compel  the  proper  officer  to  proceed  to  hear  and  dispose  of  objections  taken  to 
the  right  of  a  person  to  remain  on  the  voters'  lists.^'^  But  the  writ  will  not  be 
issued  where  its  issuance  would  interfere  with  the  exercise  of  discretionary  pow- 
ers or  would  be  nugatory  and  unavailing. So  it  will  not  issue  after  the  time 
allowed  by  statute  within  whicli  the  registrars  may  correct  errors^  or  after  the 
election  has  taken  place  and  the  registrar  is  functus  officio?'^ 

5.  Calling  Elections.  Where  an  officer  or  board  is  under  a  clear  legal  minis- 
terial duty  to  give  notice  of  and  order  an  election  mandamus  is  an  appropriate 
remedy  to  compel  the  performance  of  that  duty,^^  and  this,  it  is  held,  although  the 
time  designated  by  law  for  such  election  has  passed.^^  But  the  writ  has  been 
refused  where  all  of  the  conditions  required  by  law  for  the  calling  of  an  election 
did  not  exist, or  where  the  question  was  one  which  was  not  required  by  law  to 


15.  state  V.  Jefferson  County,  17  Fla.  707. 

16.  Summerson  i;.  Schilling,  94  Md.  582,  51 
Atl.  610;  U.  S.  V.  McCormick,  26  Fed.  Cas. 
No.  15,663,  1  Cranch  C.  C.  593. 

17.  Re  Lilley,  21  Ont.  424  [affirmed  in  19 
Ont.  App.  101].  See  also  Ke  Simmons,  12 
Ont.  505. 

18.  Arrison  v.  Cook,  6  D.  C.  335. 

19.  Arrison  v.  Cook,  6  D.  C.  335. 

20.  State  v.  Willett,  (Tenn.  1906)  97  S.  W. 
299. 

21.  State  V.  Waterman,  5  Nev.  323. 

22.  Colorado. —  Rizer  v.  People,  18  Colo. 
App.  40,  69  Pac.  315. 

Florida.— McConihe  v.  State,  17  Fla.  238. 

Illinois.— Veo^le  v.  Knopf,  198  111.  340, 
64  N.  E.  842,  1127  (holding  that  the  writ 
lies  to  compel  the  proper  candidates  to  be 
included  in  the  election  notice)  ;  Glencoe  v. 
People,  78  111.  382;  People  v.  Fairbury,  51 
111.  149. 

Louisiana. —  State  v.  New  Orleans,  52  La. 
Ann.  1604,  28  So.  116. 

Missouri. —  State  v.  St.  Louis  School  Bd., 
131  Mo.  505,  33  S.  W.  3. 

Nebraska. —  State  v.  Crabtree,  35  Nebr.  106, 
52  N.  W.  842;  State  v.  Holden,  19  Nebr.  249, 
27  N.  W.  120. 

New  Jersey. —  Morris  v.  Wrightson,  56 
N.  J.  L.  126,  28  Atl.  56,  22  L.  E.  A.  548; 
Hanna  v.  Rahway,  33  N.  J.  L.  110. 

New  York. —  People  v.  Brooklyn,  77  N.  Y. 
503,  33  Am.  Rep.  659;  People  v.  Whitestone, 
71  Hun  188,  24  N.  Y.  Suppl.  532. 

South  Dakota. —  State  v.  Young,  6  S.  D. 
406,  61  N.  W.  165. 

Texas. —  Kimberly  v.  Morris,  87  Tex.  637, 
31  S.  W.  808;  Sansom  v.  Mercer,  68  Tex.  488, 
5  S.  W.  62,  2  Am.  St.  Rep.  505. 

Vermont. —  Jenney  v.  Alden,  (1906)  64 
Atl.  609. 

Wisconsin. —  See  State  v.  Hinkel,  (1907) 
111  N.  W.  217. 

England. —  Rex  v.  Liverpool,  1  Barn.  82 ; 
Rex  V.  Cambridge,  4  Burr.  2008,  2  T.  R. 
456;  Rex  v.  Thetford,  8  East  270;  Rex  v. 
Abingdon,  1  Ld.  Raym.  559 ;  Rex  v.  Tregony, 
8  Mod.  Ill;  In  re  Scarborough,  Str.  1180; 
Rex  V.  St.  Martin-in-the-Fields,  1  T.  R. 
146. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  151. 
[VI,  D.  3] 


Calling  a  special  election  to  fill  a  vacancy 

may,  it  has  been  held,  be  compelled  by  man- 
damus. Hanna  v.  Rahway,  33  N.  J.  L.  110; 
People  V.  Brooklyn,  77  N.  Y.  503,  33  Am. 
Rep.  659;  People  v.  Whitestone,  71  Hun 
(N.  Y.)  188,  24  N.  Y.  Suppl.  532.  Compare 
People  V.  Santa  Barbara  County,  14  Cal. 
102. 

A  writ  for  a  new  election  lies  when  the 
person  who  has  been  chosen  at  the  original 
election  is  ineligible  (Reg.  v.  Pembroke,  8 
Dowl.  P.  C.  302,  4  Jur.  317;  Rex  v.  Bed- 
ford, 1  East  79),  or  where  the  original  elec- 
tion was  merely  colorable  and  clearly  void 
(Rex  V.  Salford,  Burr.  S.  Cas.  516).  But 
where  a  de  facto  incumbent  is  in  possession 
of  the  office  under  an  election  which  is  not 
clearly  void,  the  writ  will  not  lie  to  compel 
the  calling  of  a  new  election,  until  a  vacancy 
is  first  established  by  quo  warranto.  Rex  v. 
Bankes,  3  Burr.  1452,  W.  Bl.  445;  Reg.  v. 
Cornwall,  25  U.  C.  Q.  B.  293. 

Compelling  restoration  of  names  to  pe- 
tition.—  Where  a  board  of  county  commis- 
sioners illegally  strikes  from  the  petition  for 
the  removal  of  a  county-seat  the  names  of 
electors,  so  that  the  number  remaining  is  re- 
duced below  the  minimum  required  for  a., 
valid  petition,  mandamus  will  lie  to  compel 
a  restoration  of  the  names  to  the  petition. 
State  V.  Geib,  66  Minn.  266,  68  N.  W.  1081. 
Compare  State  v.  Nemaha  County,  10  Nebr. 
32,  4  N.  W.  373. 

The  fixing  of  the  time  for  holding  an  elec- 
tion requires  the  exercise  of  discretion  and  is 
therefore  an  act  not  reviewable  by  the  court 
on  a  petition  for  mandamus,  unless  there 
has  been  an  abuse  of  discretion.  State  v. 
Pawtucket,  18  R.  I.  350,  27  Atl.  449. 

Calling  primary  election. —  Where  election^ 
commissioners  are  vested  with  discretion  as 
to  calling  a  primary  election  at  the  request 
of  a  political  committee,  their  discretion  will 
not  be  controlled  unless  it  has  been  wilfully 
abused.    State  v.  Higgins,  76  Mo.  App.  319. 

23.  McConihe  v.  State,  17  Fla.  238;  State 
V.  Young,  6  S.  D.  406,  61  N.  W.  165,  where 
the  designation  of  a  day  by  statute  was  held 
to  be  directory. 

24.  State  v.  Anderson  County,  28  Kan.  67; 
State  V.  Gang,  10  N.  D.  331,  87  N.  W.  5. 
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be  submitted  to  electors.^  Indeed  mandamus  lias  been  awarded  to  compel 
municipal  authorities  to  refrain  from  submitting  a  question  to  electors  in 
pursuance  of  an  unconstitutional  statute.^^ 

6.  Announcement  of  Candidacy.  A  chairman  of  a  county  committee  of  a 
regularly  organized  political  party  has  been  held  to  be  an  officer  so  that  man- 
damus may  lie  directing  liim  to  perform  the  ministerial  duty  of  announcing  the 
name  of  a  candidate  for  nomination  for  office.^^ 

7.  Certifying  Nominations.  While  the  issuance  of  a  certificate  of  nomination 
by  a  canvassing  board  is  a  ministerial  act  when  the  fact  of  nomination  has  been 
ascertained  yet  the  ascertainment  of  the  fact  of  nomination  is  an  exercise  of 
judicial  duty  which  will  not  be  controlled  by  mandamus.^^  Where  the  chairman 
and  secretary  of  a  nominating  convention  are  the  proper  officers  to  execute 
certificates  of  nomination,  such  execution  may  be  compelled  by  mandamus.^^ 

8.  Filing  Tickets  and  Making  Up  Ballots.  Mandamus  will  lie  to  compel  the 
proper  officer  to  perform  the  clear  ministerial  duty  of  filing  a  ticket  regularly 
nominated  by  an  organized  partj,^*^  or  placing  upon  the  official  ballot  the  names 
of  persons  regularly  nominated,^^  evidenced  by  a  certificate  of  nomination  in  due 
form.^^  So  the  w^rit  will  lie  to  compel  the  arrangement  of  the  party  names  on 
the  ballot  in  accordance  with  the  requirements  of  law,^  unless  a  discretion  in  this 
respect  is  conferred  by  law  upon  the  officer  charged  with  the  preparation  of  the 


25.  State  r.  Napier,  7  Iowa  425,  where  the 
question  was  whether  a  county  judge  should 
make  a  contract  for  the  erection  of  county 
buildings. 

26.  Elliott  v.  Detroit,  121  Mich.  611,  84 
N.  W.  820. 

27.  Longenecker  v.  Barron,  10  Pa.  Dist. 
429. 

28.  Cannon  Providence  Bd.  of  Canvass- 
ers, 24  R.  I.  473,  53  Atl.  637,  certificate  re- 
fused on  the  ground  of  fraud. 

29.  State  v.  Jones,  74  Ohio  St.  514,  78  N.  E. 
605  (holding  that  a  person  who  acts  as  sec- 
retary of  two  rival  conventions  may  be  com- 
pelled to  execute  certificates  of  nominations 
made  by  each  convention)  ;  State  Moore, 
23  Wash.  115,  62  Pac.  441. 

Review  of  action. —  Where  under  the  stat- 
ute the  certification  of  nominations  by  the 
chairman  of  a  nominating  convention  is  con- 
clusive he  cannot  be  compelled  by  mandamus 
to  change  it.  Mays  v.  Cobb,  (Tex.  1906)  96 
S.  W.  1079. 

30.  Addle  v.  Davenport,  7  Ida.  282,  62 
Pac.  681;  State  v.  Larson,  13  N.  D.  420,  101 
N.  W.  315;  State  t;.  Liudahl,  11  N.  D.  320, 
91  N.  W.  950;  State  v.  Metealf,  18  S.  D.  393, 
100  N.  W.  923,  67  L.  R.  A.  331.  See  also 
People  V.  McGaffey,  23  Colo.  156,  46  Pac. 
930;  State  v.  Falley,  8  N.  D.  90,  76  N.  W. 
996. 

Filing  certificate  of  nomination. —  State  v. 
Lavik,  9  N.  D.  461,  83  N.  W.  914,  holding 
that  where  a  county  auditor  is  required  to  re- 
ceive and  file  certificates  of  nominations  for 
county  offices,  mandamus  will  lie  to  compel 
the  performance  of  the  duty. 

31.  Idaho. —  Addler  v.  Davenport,  7  Ida. 
282,  62  Pac.  681. 

Indiana. —  Gibson  County  Bd.  of  Election 
Com'rs  V.  State,  148  Ind.  675,  48  N.  E. 
226. 

Kansas. —  Sims  v.  Daniels,  57  Kan.  552,  46 
Pac.  952,  35  L.  R.  A.  146. 

[18] 


Kentucky. —  Robinson  v.  McCandless,  96 
S.  W.  877,  29  Ky.  L.  Rep.  1088. 

Montana. —  State  v.  Weston,  27  Mont.  185, 
70  Pac.  519,  1134. 

Nebraska. —  State  v.  Haverly,  62  Nebr.  767, 
87  N.  W.  959;  State  v.  Smith,  57  Nebr.  41, 
77  N.  W.  384;  State  v.  Clark,  56  Nebr.  584, 
77  N.  W.  87. 

Pennsylvania. —  Gintel  v.  Scott,  8  Pa.  Dist. 
536. 

Wisconsin.— Stscte  v.  Goff,  129  Wis.  668, 
109  N.  W.  628. 

See  also  Elections,  15  Cyc.  348,  text  and 
note  39  et  seq. 

In  West  Virginia  it  has  been  held  upon  an 
application  for  mandamus  to  compel  the  bal- 
lot commissioners  to  place  the  petitioner  on 
the  ballot,  thus  reversing  the  action  of  the 
commissioners,  that  section  89,  chapter  3  of 
the  code,  as  reenacted  in  chapter  25,  acts  of 
1893,  in  cases  involving  duties  of  ballot  com- 
missioners, gives  the  writ  of  mandamus  more 
scope  than  at  common  law,  rendering  it  a 
process  to  control  them  as  to  all  actions 
ministerial  or  judicial.  Marcum  v.  Lincoln 
County,  etc..  Ballot  Com'rs,  42  W.  Va.  263, 
26  S.  E.  281,  36  L.  R.  A.  296.  See  also 
Harmison  v.  Ballot  Com'rs,  45  W.  Va.  179, 
31  S.  E.  394,  41  L.  R.  A.  591. 

32.  Sterling  v.  Jones,  87  Md.  141,  39  Atl. 
424;  State  v.  Goff,  129  Wis.  668,  109  N.  W. 
628. 

In  passing  upon  the  sufficiency  of  a  certifi- 
cate of  nomination  it  is  held  that  the  board 
of  supervisors  does  not  exercise  a  clear  minis- 
terial function  but  makes  inquiry  into  and 
passes  judgment  upon  questions  of  law  and 
fact,  arid  this  discretion  cannot  be  controlled 
by  mandamus.  Duvall  v.  Swann,  94  Md.  608, 
51  Atl.  617. 

33.  Baker  v.  Wayne  County  Bd.  of  Election 
Com'rs,  110  Mich.  635,  68  N.  W.  752,  hold- 
ing, however,  that  in  order  that  the  writ  may 
lie  to  assign  a  certain  position  on  the  ballot 
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official  ballot.^''  So  the  writ  has  been  granted  to  compel  the  omission  of  the 
names  of  certain  candidates  in  preparing  ballots.^^  But  where  the  petitioner  is 
not  clearly  entitled  to  have  his  name  placed  upon  the  ballot,^^  or  where,  as  for 
instance  after  the  election  has  taken  place,  the  writ  would  be  fruitless  and 
nugatory,^'  the  writ  will  not  be  awarded. 

9.  Appointment  of  Election  Officers.^  Mandamus  will  lie  to  compel  the 
proper  officials  to  meet  and  appoint  election  officers  in  accordance  with  the 
requirements  of  law.^^  But  when  the  duty  of  appointing  election  officers  involves 
the  exercise  of  judgment  and  discretion,  mandamus  will  not  lie  to  control  this 
discretion,*^  unless  such  discretion  has  been  abused.*^ 

10.  Counting  Ballots  and  Making  Returns.  Mandamus  lies  to  compel  inspect- 
ors or  judges  of  election  to  convene  and  perform  their  duties  in  counting  bal- 
lots and  making  returns  in  accordance  with  statute.  On  the  other  hand  it  has 
been  held  that  after  the  ballots  have  been  counted,  sealed  up,  and  delivered  to  the 
proper  custodian  and  the  election  inspectors  or  judges  have  thus  become  functus 
officio^  they  cannot  be  compelled  by  mandamus  to  reassemble  and  count  ballots 
rejected  by  them.**    So  where  in  counting  ballots  the  inspectors  are  vested  with 


to  a  party  ticket,  it  must  clearly  appear 
that  the  party  ticket  is  entitled  to  this 
position, 

34.  Woods  V.  State,  44  Nebr.  430,  63  N.  W. 
23. 

35.  State  v.  Smith,  57  Nebr.  41,  77  N.  W. 
384;  Matter  of  Noble,  34  N.  Y.  App.  Div.  55, 
54  N.  Y.  Suppl.  42.  See  also  State  v.  Met- 
calf,  18  S.  D.  393,  100  N.  W.  923,  67  L.  R.  A. 
331. 

36.  Jennings  v.  Delta  County  Board  of 
Election  Com'rs,  137  Mich.  720,  100  N.  W. 
995  (holding  that  in  the  absence  of  fraud 
the  determination  of  a  political  convention 
as  to  who  are  its  nominees  is  final  and  man- 
damus will  not  be  granted  '^o  compel  the 
printing  on  the  official  ballot  of  a  name  not 
certified)  ;  Nelson  v.  King,  (S.  D.  1906)  109 
N.  W.  649. 

Placing  twice  on  an  ofiScial  ballot  the  name 
of  a  candidate  who  has  been  nominated  by 
two  parties  will  not  be  compelled  by  man- 
damus, merely  because  such  double  printing 
is  not  prohibited  by  statute.  State  -y.  Ander- 
son, 100  Wis.  523,  76  N.  W.  482,  42  L.  R.  A. 
239. 

37.  Duvall  V.  Swann,  94  Md.  608,  51  Atl. 
617. 

38.  Mandamus  to  compel  appointment  of 
officers  generally  see  supra,  VI,  C,  1. 

39.  Dingwall  v.  Detroit,  82  Mich.  568,  46 
N.  W.  938. 

40.  Taylor  v.  Kolb,  100  Ala.  603,  13  So. 
779;  State  v.  Houston,  40  La.  Ann.  393,  4 
So.  50,  8  Am.  St.  Rep.  532;  State  v.  Higgins, 
76  Mo.  App.  319. 

41.  State  V.  St.  Louis  Public  Schools,  134 
Mo.  296,  35  S.  W.  617,  56  Am.  St.  Rep.  503. 

42.  People  v.  Armstrong,  116  N.  Y.  App. 
Div.  103,  101  N.  Y.  Suppl.  712  [distinguish- 
ing Hearst  v.  Woelper,  183  N.  Y.  274,  76  N.  E. 
28;  People  v.  Way,  179  N.  Y.  174,  71  N.  E. 
756].  See  also  People  v.  Payne,  12  Abb.  N. 
Cas.  (N.  Y.)  103,  64  How.  Pr.  357. 

43.  See  Elections,  15  Cyc.  379. 

44.  State  v.  Russell,  34  Nebr.  116,  51  N.  W. 
465,  33  Am.  St.  Rep.  625,  15  L.  R.  A.  740; 
Corbett  v.  Naylor,  25  R.  I.  520,  57  Atl.  303. 
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In  New  York  by  section  114  of  the  Election 
Law  provision  is  made  for  a  judicial  inves- 
tigation by  mandamus  proceedings  of  ballots 
which  according  to  the  statements  of  the  in- 
spectors were  objected  to  as  marked  for  iden- 
tification or  which  were  rejected  by  the  in- 
spectors as  void.  Hearst  v.  Woelper,  183 
N.  Y.  274,  76  N.  E.  28.  But  it  has  been  held 
tliat  section  114  of  the  Election  Law  has 
reference  only  to  an  investigation  of  the  bal- 
lots which  have  not  been  placed  in  sealed 
boxes,  and  that  section  84  to  the  effect  that 
in  canvassing  the  vote  on  election  day  the 
sum  of  the  votes  appearing  on  the  tally  sheet 
must  equal  the  number  of  ballots  shown  by 
the  ballots  subsequently  returned ;  "  and  if  it 
does  not  there  has  been  a  mistake  in  the 
count  and  the  ballots  must  be  recounted  for 
said  office,"  neither  expressly  nor  impliedly 
authorizes  the  court,  subsequent  to  an  elec- 
tion, to  compel  by  mandamus  the  opening  of 
the  boxes  and  a  recount  of  the  votes.  Hearst 
V.  Woelper,  183  N.  Y.  274,  284,  76  N.  E.  28 
[reversing  110  N.  Y.  App.  Div.  346,  96  N.  Y. 
Suppl.  341,  distinguishing  Matter  of  Stewart, 
155  N.  Y.  545,  50  N.  E.  51,  and  overruling 
Matter  of  Stiles,  69  N.  Y.  App.  Div.  589,  75 
N.  Y.  Suppl.  278]  (where  it  was  said: 
"  Some  finality  of  action  on  the  part  of  the 
election  board  was  intended  and  the  power  lo 
review  appears  to  be  confined  to  the  decision 
upon  ballots  rejected  as  void,  or  as  marked 
for  identification,  (sec.  114),  leaving  any  fur- 
ther examination  of  the  ballots,  which  have 
been  counted  without  objection  and  sealed  up, 
to  be  made  in  the  proceeding  instituted  by  a 
defeated  candidate  to  try  the  title  of  his  suc- 
cessful opponent  to  the  office  " )  ;  People  v. 
Way,  179  N.  Y.  174,  71  N.  E.  756.  See  also 
People  V.  Reardon,  49  Hun  (N.  Y.)  425,  3 
N.  Y.  Suppl.  560.  Compare  People  v.  Par- 
melee,  22  Misc.  (N.  Y.)  380,  50  N.  Y.  Suppl. 
451.  Where  there  has  been  a  failure  of  a 
town-clerk  to  post  and  publish  notice  that  the 
local  option  question  would  be  submitted  to 
the  electors  as  required  by  statute,  mandamus 
will  not  issue  requiring  the  board  of  inspect- 
ors to  reconvene  and  reject  all  ballots  received 
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a  discretion  mandamus  will  not  lie  to  control  this  discretion  by  compelling  them 
to  correct  an  alleged  miscount.'^ 

11.  Deciding  Tie  by  Lot.  Mandamus  lies  to  compel  the  proper  election  officers 
to  determine  a  tie  vote  by  casting  lots  when  this  duty  is  imposed  upon  them  by 
statute."*^ 

12.  Canvass  of  Returns.  Mandamus  will  lie  to  compel  the  board  of  canvass- 
ers or  other  proper  officials  to  discharge  their  ministerial  duties  in  canvassing  votes 
or  returns/^  And  it  has  been  lield  that  the  canvassers  cannot  set  up  as  a  defense 
irregularities  or  frauds  in  the  conduct  of  the  election  however  gross  or  monstrous 
in  their  character.^^    On  the  other  hand  it  is  held  that  the  writ  will  not  lie  where 


by  them  for  or  against  the  question.  Matter 
of  O'Hara,  63  N.  Y.  App.  Div.  512,  71  N.  Y. 
Suppl.  613.  It  has  been  held  that  mandamus 
will  not  lie  under  this  statute  to  compel  the 
board  of  inspectors  of  a  town  meeting  to  re- 
assemble and  recount  ballots  cast  for  super- 
visors at  a  town-meeting  in  the  manner  pre- 
scribed by  the  General  Election  Law,  since  the 
General  Election  Law  is  not  applicable  to  town 
meeting  unless  specially  made  so  by  the  town 
law.  In  re  Larkin,  163  N.  Y.  201,  57  N.  E. 
404  [reversing  46  N.  Y.  App.  Div.  366,  61 
N.  Y.  SuppL  597]. 

Where  a  person  declared  by  the  inspectors 
to  have  been  elected  to  an  office  has  qualified 
and  entered  upon  its  duties,  mandamus  wall 
not  lie  to  compel  the  inspectors  to  reassemble 
and  declare  another  person  elected  on  the 
ground  that  the  inspectors  had  wrongfully 
counted  the  votes.  State  v.  Sullivan,  83  Wis. 
416,  53  N.  W.  677. 

45.  State  v.  Deane,  23  Fla.  121,  1  So.  69S, 
11  Am.  St.  Rep.  3*1:3  (rejecting  "scratched 
ballot")  ;  People  v.  Reardon,  49  Hun  (N.  Y.) 
425,  3  N.  Y.  Suppl.  560;  Corbett  v,  Naylor, 
25  R.  I.  520,  57  Atl.  303. 

46.  People  v.  Crabb  156  111.  155,  40  N.  E. 
319;  Johnston  r.  State,  128  Ind.  16,  27  N.  E. 
422,  25  Am.  St.  Rep.  412,  12  L.  R.  A.  235; 
In  re  Cassel,  14  Montg.  Co.  Rep.  (Pa.)  101; 
State  V.  Grace,  83  Wis.  295,  53  N.  W.  444. 

47.  Alabama. —  Hudmon  v.  Slaughter,  70 
Ala.  546. 

Arkansas. —  Willeford  v.  State,  43  Ark. 
62. 

Colorado. —  People  v.  Grand  County,  6  Colo. 
202. 

Florida. —  Franklin  County  v.  State,  24  Fla. 
55,  3  So.  471,  12  Am.  St.  Rep.  183;  State  r. 
Alachua  County,  17  Fla.  9 ;  State  v.  McLin,  16 
Fla.  17. 

Illinois.— '  Feo^le  v.  Hilliard,  29  111.  413. 
lotva. —  State  v.  Marshall  County  Judge,  7 
Iowa  186. 

Kansas. —  Rosenthal  v.  State,  50  Kan.  129, 
32  Pac.  129,  19  L.  R.  A.  157;  Morgan  v.  Pratt 
County,  24  Kan.  71;  State  v.  Hodgeman 
County,  23  Kan.  264;  Hagerty  v.  Arnold,  13 
Kan.  367. 

Kentucky. —  Cox  v.  Kash,  1  Bush  201. 

Nebraska.— St&te  v.  Elder,  31  Nebr.  169, 
47  N.  W.  710,  10  L.  R.  A.  796;  State  v. 
Stearns,  11  Nebr.  104,  7  N.  W.  743;  State 
t).  Hill,  10  Nebr.  58,  4  N.  W.  514;  State  v, 
Dinsmore,  5  Nebr.  145. 

New  York. —  People  v.  Rice,  129  N.  Y.  449, 
29  N.  E.  355,  14  L.  R.  A.  643;  People  v. 


Schiellein,  95  N.  Y.  124  (holding  that  where 
a  board  of  canvassers  met  at  the  time  and 
place  as  required  by  law,  but  entirely  neg- 
lected to  canvass  the  votes  for  the  office  of 
justice  of  the  peace,  they  may  be  required 
to  return  and  complete  the  duty  with  which 
they  are  charged,  there  being  no  limit  of 
time  mentioned  in  the  statute  within  which 
the  duty  must  be  performed)  ;  People  v.  Buf- 
falo, 65  Hun  300,  20  N.  Y.  Suppl.  1;  In  re 
Board  of  Canvassers,  12  N.  Y.  Suppl.  174; 
People  V.  Greene  County,  2  N.  Y.  Civ.  Proc. 
452,  12  Abb.  N.  Cas.  95,  64  How.  Pr.  201. 

Oregon. —  Simon  v.  Durham,  10  Oreg.  52. 

Pennsylvania. —  In  re  Contested  Elections, 
1  Brewst.  67. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  154. 
See  also  Elections,  15  Cyc.  384,  text  and 
note  94  et  seq. 

Indorsing  reasons  for  rejection  of  ballot. — 
Mandamus  will  lie  to  compel  canvassers  to 
indorse  as  directed  by  statute  their  reasons 
on  ballots  rejected  as  void,  to  place  these 
ballots  in  a  sealed  package  and  file  the  same 
with  the  original  statement  of  the  canvassers'. 
People  V.  Ward,  62  N.  Y.  App.  Div.  531,  71 
N.  Y.  Suppl.  76. 

Compelling  correction  of  returns  to  can- 
vassers see  People  v.  Nordheim,  99  111.  553 
(holding  that  where  canvassers  had  refused 
to  allow  the  judges  and  clerks  of  election  to 
amend  their  returns  by  signing  their  names, 
the  canvassers  could  be  compelled  to  cor- 
rect the  returns  by  mandamus)  ;  People  V. 
Onondaga  County,  129  N.  Y.  469,  29  N.  E. 
361  (holding  that  where  the  sample  ballots 
attached  to  a  return  of  inspectors  of  election 
to  the  board  of  county  canvassers  show  that 
the  candidate  was  correctly  named  in  the 
ballots,  but  through  mistake  or  clerical  er- 
ror they  are  returned  in  a  name  differing 
slightly  in  the  spelling  or  in  some  other  par- 
ticular, upon  refusal  of  the  said  board  to 
send  back  the  return  for  correction,  the  candi- 
date is  entitled  to  a  mandamus  requiring  it 
so  to  do  before  canvassing  the  vote ) .  See 
also  People  v.  Syracuse,  88  Hun  (N.  Y.)  203, 
34  N.  Y.  Suppl.  661. 

48.  Alabama. —  Hudman  i'.  Slaughter,  70 
Ala.  546. 

Delaicare. —  McCoy  v.  State,  2  Marv.  543, 
36  Atl.  81. 

loioa. —  State  v.  Bailey,  7  Iowa  390 ;  State 
V.  Marshall  County  Judge,  7  Iowa  186. 

Kansas. —  See  Garden  City  v.  Hall,  46  Kan. 
531,  26  Pac.  1021.  Compare  State  v.  Stevens, 
23  Kan.  456. 
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the  right  of  the  relator  sought  to  be  enforced  is  not  clear,  or  the  duty  of  defend- 
ant in  tlie  premises  is  not  plainly  enjoined  by  law,*^  as  for  instance  where  the 
returns  to  be  canvassed  are  not  properly  authenticated  or  certified  or  are  other- 
wise defective  and  not  in  substantial  compliance  with  statute.^  Moreover  it  is 
held  that,  although  the  duties  of  the  canvassers  may  be  ministerial  and  they  have 
no  right  to  consider  the  question  of  vacancy  in  the  office,  the  courts  will  consider 
it  and  deny  the  writ  to  compel  the  counting  or  abstracting  of  votes,  where  it  is 
determined  that  no  vacancy  exists.^^  Where  canvassing  officers  are  vested  with 
discretion  in  any  particular,  the  writ  will  not  lie  to  control  such  discretion.^^  Nor 


Michigan. —  Atty.-Gen.  v.  Iron  County,  64 
Mich.  607,  37  N.  W.  539. 

Ohio.—  Dalton  v.  State,  43  Ohio  St.  652,  3 
N.  E.  685. 

Washington. —  State  v.  Mason,  ( 1907 )  88 
Pae.  126,  holding  that  the  writ  lies  to  canvass 
returns  even  where  the  election  was  irregular, 
when  such  irregularity  resulted  from  the  fail- 
ure of  municipal  officers  to  perform  their 
duty,  by  which  a  committee  of  citizens  were 
compelled  to  provide  for  the  election. 

Compare  Rose  v.  Knox  County  Com'rs,  50 
Me.  243  (no  writ  where  election  illegal)  ; 
State  V.  Drake,  83  Wis.  257,  53  N.  W.  496; 
State  V.  Barber,  4  Wyo.  56,  32  Pac.  14. 

Unconstitutionality  of  election  law  no  de- 
fense to  writ  to  compel  board  to  receive  re- 
turns see  Franklin  County  v.  State,  24  Fl.i. 
65,  3  So.  471,  12  Am.  St.  Rep.  183. 

49.  California. —  People  v.  Pond,  89  Cal. 
141,  26  Pac.  648. 

Kansas. —  Peters  v.  State  Canvassers,  17 
Kan.  365. 

New  York. —  People  v.  State  Bd.  of  Can- 
vassers, 129  N.  Y.  360,  29  N.  E.  345,  14  L.  R. 
A.  646;  People  v.  Randolph,  32  Misc.  131,  66 
N.  Y.  Suppl.  197. 

Ohio. —  State  v.  McKinley,  11  Ohio  Dec. 
(Reprint)  692,  28  Cine.  L.  Bui.  337. 

Pennsylvania. —  In  re  Election,  3  Lane.  L. 
Rev.  225. 

Wisconsin. —  State  v.  Oates,  86  Wis.  634, 
67  N.  W.  296,  39  Am.  St.  Rep.  912. 

Wyoming. —  State  v.  Barber,  4  Wyo.  56,  32 
Pac.  14. 

Compelling  count  for  same  person  of  votes 
slightly  variant  as  to  designation  of  candi- 
date.—In  State  V.  Williams  95  Mo.  159,  8 
S.  W.  415  [distinguishing  State  V.  Garesche, 
65  Mo.  480],  it  was  held  that  mandamus  will 
not  lie  to  compel  a  board  of  election  can- 
vassers to  count  votes  returned  for  Matthew 
Ryan,  Mattias  Ryan,  and  M.  Ryan,  as  being 
cast  for  different  persons,  it  not  being  alleged 
that  they  were  diflferent  persons,  or  that  the 
votes  were  cast  for  different  persons.  To  the 
same  effect  see  State  v.  Foster,  38  Ohio  St. 
599. 

A  board  having  no  power  to  canvass,  al- 
though assuming  to  do  so,  cannot  be  com- 
pelled to  canvass  votes.  Page  v.  McClure, 
(Vt.  1906)  64  Atl.  451. 

50.  Luce  V.  Dukes  County,  153  Mass.  108, 
26  N.  E.  419;  Clark  v.  Hampden  County,  126 
Mass.  282;  People  v.  Onondaga  County,  129 
N.  Y.  469,  29  N.  E.  361;  State  v.  Randall,  35 
Ohio  St.  64.  Compare  Long  v.  State,  17 
Nebr.  60,  22  N.  W.  120. 

[VI,  D,  12] 


Compelling  rejection  of  defective  or  illegal 
returns.—  In  People  v.  Rice,  129  N.  Y.  449,  29 
N.  E.  355,  14  L.  R.  A.  643,  it  was  held  that 
the  writ  of  mandamus  lies  to  compel  the 
state  board  of  canvassers  to  reject  returns 
sent  up  from  the  county  canvassers  which, 
although  valid  on  their  face,  were  the  result 
of  illegal  action  on  the  part  of  the  county 
board,  the  board  having  acted  in  excess  of  its 
jurisdiction.  On  the  other  hand  it  has  been 
held  that  mandamus  will  not  lie  to  prohibit 
the  board  of  county  canvassers  from  canvass- 
ing and  certifying  the  returns  because  of 
mere  informalities,  when  there  is  only  one 
return  made,  and  there  is  no  authority  given 
by  statute  to  make  any  other.  People  v. 
Rensselaer  County,  54  Hun  (N.  Y.)  595,  8 
N.  Y.  Suppl.  259. 

Failure  to  canvass  on  day  required  by  law 
for  making. —  While  mandamus  will  not  lie 
to  compel  the  performance  of  a  legal  duty,  to 
which  the  party  applying  for  the  writ  is  not 
legally  entitled,  or  w^here  the  time  has  ex- 
pired within  which  the  officer  is  authorized 
to  act,  yet  where  a  board  of  canvassers  are 
required  to  meet  a  particular  day,  although 
there  is  no  limit  of  time  mentioned  within 
which  their  duties  must  be  performed,  and 
they  have  met  at  the  time  and  place  as  re- 
quired by  statute  but  have  entirely  neglected 
to  canvass  the  votes  for  an  office,  they  may 
be  required  to  return  and  complete  the  duty 
with  which  they  are  charged.  People  v. 
Schiellein,  95  N.  Y.  124. 

51.  State  V.  McGregor,  44  Ohio  St.  628,  10 
N.  E.  66;  Com.  v.  Handley,  106  Pa.  St.  245. 
See  also  Peters  v.  Board  of  State  Canvassers, 
17  Kan.  365. 

52.  Alabama. —  Hudmon  v.  Slaughter,  70 
Ala.  546. 

California. —  Magee  v.  Calaveras  County, 
10  Cal.  376. 

Colorado. —  Orman  v.  People,  18  Colo.  App. 
302,  71  Pac.  430. 

Florida.— ^t^iQ  v.  Deane,  23  Fla.  121,  1 
So.  698,  11  Am.  St.  Rep.  343. 

Iowa. —  State  v.  Bailey,  7  Iowa  390. 

Kentucky. —  Booe  v.  Kenner,  105  Kv.  517, 
49  S.  W.  330,  20  Ky.  L.  Rep.  1343;  Anderson 
V.  Likens,  104  Ky.  699,  47  S.  W.  867,  20  Ky. 
L.  Rep.  1001. 

Louisiana. —  State  v.  Strong,  32  La.  Ann. 
173. 

'New  York. —  People  v.  Hanes,  44  Misc.  475, 
90  N.  Y.  Suppl.  61. 

Ohio.—  Dalton  v.  State,  43  Ohio  St.  652,  3 
N.  E.  685. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  154. 
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will  the  writ  be  granted  where  its  issuance  would  be  useless  and  the  position  of 
the  petitioner  would  not  be  affected  thereby.^^ 

13.  Recanvass.  Although  there  is  authority  to  the  contrary^*  the  prevailing 
rule  seems  to  be  that  after  canvassers  have  made  one  canvass,  declared  the  result, 
and  adjourned,  they  may  be  compelled  by  mandamus  to  reassemble  and  make  a  cor- 
rect canvass  of  the  returns  where  it  appears  that  upon  the  first  canvass  they  neglected 
or  refused  fully  to  perform  their  duty  But  the  writ  will  not  issue  in  a  case 
where  its  effect  would  be  to  control  the  exercise  of  discretion  vested  in  the  board,^ 
or  to  compel  the  performance  of  an  act  not  authorized  and  enjoined  by  law;'^ 
where  quo  warranto  or  a  statutory  writ  of  contest  or  other  proceeding  at  law 
affords  a  specific  adequate  remedy ;  or  where  the  result  would  not  be  changed 
by  the  recount  and  the  writ  would  be  ineffectual  to  give  petitioner  any  relief,^ 
or  the  term  of  office  to  which  the  petitioner  claims  election  has  expired  ;  or,  it 
has  been  held,  where  a  commission  has  been  issued  to  the  person  declared  elected 
or  he  has  qualified  and  entered  upon  the  duties  of  his  office.^    So  the  WTit  has 


53.  Baker  v.  Board  of  State  Canvassers, 
111  Mich.  378,  69  N.  W.  650  (holding  that 
mandamus  will  not  issue  to  compel  a  board 
of  canvassers  to  credit  candidates  with  votes 
which  were  rejected  as  irregular  so  that  the 
party  to  which  the  candidate  belongs  may 
take  its  proper  position  on  the  next  official 
ballot  where  neither  the  election  of  any  of 
the  candidates  nor  the  position  to  which  the 
party  would  be  entitled  on  the  ballot  would 
be  affected  bv  the  votes  being  counted)  ; 
State  V.  Frazier,  114  Tenn.  516,  86  S.  W.  319. 
See  also  People  v.  Board  of  Town  Canvassers, 
32  Misc.  (N.  Y.)  131,  66  N.  Y.  Suppl.  197; 
State  f.  McKinley,  11  Ohio  Dec.  (Reprint) 
692,  28  Cine.  L.  Bui.  337. 

54.  See  Elections,  15  Cyc.  383,  text  and 
note  90. 

55.  See  Elections,  15  Cyc.  384,  text  and 
note  91. 

Intervention  of  citizens  to  cancel  writ  to 
compel  recanvass  see  State  r.  Matlev,  17 
Nebr.  564,  24  N.  W.  200. 

Delivery  of  ballots  for  purpose  of  recan- 
vass.—  It  is  not  error  to  refuse  to  grant  a 
mandamus  to  require  the  clerk  of  the  su- 
perior court  to  deliver  certain  ballots  and 
voters'  lists  to  the  election  superintendents  for 
tlie  purpose  of  reconsolidating  the  votes  when 
it  affirmatively  appears  that  the  ballots  and 
lists  are  not  in  his  possession.  Gilliam  v. 
Green,  122  Ga.  322,  50  S.  E.  137. 

56.  State  v.  Hamil,  97  Ala.  107,  11  So.  892; 
Ex  p.  Scarborough,  34  S.  C.  13,  12  S.  E.  666; 
Arberry  v.  Beavers,  6  Tex.  457,  55  Am.  Dec. 
791. 

In  West  Virginia  upon  a  mandamus,  the 
action  of  election  canvassers  may  be  con- 
trolled to  the  same  extent  as  upon  the  statu- 
tory writ  of  certiorari.  Goff  v.  Roane  County, 
56  W.  Va.  675,  49  S.  E.  588;  Stanton  v. 
Wolmesdorff,  55  W.  Va.  601,  47  S.  E. 
245. 

57.  Sharpless  v.  Buckles,  65  Kan.  838,  70 
Pac.  886  (holding  that  mandamus  will  not 
lie  to  compel  a  canvassing  board  to  recan- 
vass the  returns  and  exclude  certain  votes 
cast  under  a  law  claimed  to  be  unconstitu- 
tional) ;  People  V.  Mein,  66  N.  Y.  App.  Div. 
615,  72  N.  Y.  Suppl.  479  (no  writ  to  recan- 


vass and  reject  votes  on  local  option  on 
ground  of  want  of  statutory  notice ) . 

58.  State  v.  Hamil,  97  Ala.  107,  11  So. 
892. 

59.  Alabama. —  State  v.  Hamil,  97  Ala. 
107,  11  So.  892. 

Kentucky. —  Houston  v.  Steele,  (1894)  28 
S.  W.  662;  Bach  v.  Spencer,  68  S.  W.  442, 
24  Ky.  L.  Rep.  354,  contest  exclusive  remedy. 

Michigan. —  Belknap  v.  Ionia  County,  94 
Mich.  516,  54  N.  W.  376. 

Missouri.— Stsite  v.  Smith,  104  Mo.  661,  16 
S.  W.  503. 

New  York. —  People  v.  Mein,  66  N.  Y.  App. 
Div.  615,  72  N.  Y.  Suppl.  479. 

OMo.— State  V.  Stewart,  26  Ohio  St.  216; 
State  V.  Berry,  14  Ohio  St.  315;  State  V, 
Stewart,  8  Ohio  Dec.  (Reprint)  171,  6  Cine. 
L.  Bui.  188. 

Pennsylvania. —  Com.  v.  Philadelphia 
Com'rs,  2  Pars.  Eq.  Cas.  220,  contest  ade- 
quate. 

South  Carolina. —  See  Ex  p.  Mackey,  15 
S.  C.  322. 

Contest  held  inadequate  see  State  v.  Pea- 
cock, 15  Nebr.  442,  19  N.  W.  685. 

The  power  of  congress  to  judge  of  the  elec- 
tion return  of  its  members  has  been  held  not 
to  constitute  another  remedy  within  the 
meaning  of  the  rule.  Ex  p.  Mackey,  15  S.  C. 
322. 

60.  Gilliam  v.  Green,  122  Ga.  322,  50  S.  E. 
137;  Rice  v.  Coffey  County,  50  Kan.  149,  32 
Pac.  134. 

61.  Potts  V.  Tuttle,  79  Iowa  253,  44  N.  W, 
374. 

62.  Myers  v.  Chalmers,  60  Miss.  772  j 
O'Hara  v.  Powell,  80  N.  C.  103. 

Where  recanvass  amounts  to  election  con- 
test.—  It  has  been  held  that  mandamus  will 
not  lie  to  compel  the  recanvass  of  election 
returns  where  the  result  would  be  to  permit 
the  court  to  go  behind  the  election  certifi- 
cate and  contest  the  election.  Territory  v, 
Mohave  County,  2  Ariz.  248,  12  Pac.  730, 
where  the  result  of  a  county-seat  election 
had  been  declared  and  the  county  officers  had 
acted  upon  it. 

63.  State  v.  Sullivan,  83  Wis.  416,  53 
N.  W.  677. 

[VI,  D,  13] 


278    [26  Cyc] 


MANDAMUS 


been  denied  where  the  canvassers  have  not  refused  to  canvass  the  votes  but  pro- 
pose to  make  a  canvass  on  a  day  to  which  they  have  adjourned,*^  or  where  tlie 
o!)ject  of  the  appUcation  for  the  writ  was  to  compel  a  second  canvass  on  the 
ground  that  the  original  canvass  was  not  made  by  the  officers  authorized  by  law.^ 
14.  Declaring  Results  and  Certifying  Election.  It  is  very  generally  held 
that  certifying  or  declaring  the  results  of  an  election  is  a  ministerial  duty  which 
may  be  compelled  by  mandamus,^^  and  this,  it  has  been  held,  although  the  refusal 
to  act  was  on  the  grounds  of  fraudulent  voting.^'^  As  a  general  rule  mandamus 
will  lie  to  compel  canvassing  boards  or  other  proper  authorities  to  perform  the 
ministerial  duty  of  issuing  certificates  of  election  to  persons  having  the  greatest 
number  of  votes  as  shown  by  the  returns  and  in  a  number  of  cases  where  the 
certificate  was  arbitrarily  withheld  on  account  of  alleged  facts  whicii  the  can- 
vassers had  no  jurisdiction  to  investigate,  the  courts  have  compelled  the  certify- 
ing officer  or  officers  to  issue  a  certificate  to  an  individual  by  name  and  it  has 
been  held  to  be  no  defense  that  a  certificate  has  already  been  issued  to  another 


64.  Double  McQueen,  96  Mich.  39,  55 
N.  W.  564. 

65.  Matter  of  Scofield,  102  N.  Y.  App.  Div. 
358,  92  N.  Y.  SuppL  672. 

66.  Alabama. —  Leigh  v.  State,  69  Ala.  261; 
State  Xi.  Ninth  Judicial  Cir.  Judge,  13  Ala. 
805. 

Arkansas. —  Willef ord  v.  State,  43  Ark.  62 ; 
Howard  v.  McDiarmid,  26  Ark.  100. 

California. —  Pacheco  v.  Beck,  52  Cal.  3. 

Georgia. —  State  v.  Thrasher,  77  Ga.  671; 
Steward  v.  Peyton,  77  Ga.  668. 

Illinois. —  Holt  v.  People,  102  111.  App.  276. 

Indiana. —  Enos  v.  State,  131  Ind.  560,  31 
K  E.  357 ;  Brower  v.  O'Brien,  2  Ind.  423. 

7ott?a.— Bradfield  v.  V/art,  36  Iowa  291; 
U.  S.  V.  Dubuque  County,  Morr.  31,  holding 
that  the  writ  lies  to  compel  the  proper  au- 
thorities to  make  a  minute  of  the  vote  on 
their  records. 

Kansas. —  Sumner  County  High  School  v. 
Sumner  County,  61  Kan.  796,  60  Pac.  1057. 

Kentucky. —  Clark  v.  McKenzie,  7  Bush 
523. 

Louisiana. —  State  v.  Monroe,  46  La.  Ann. 
1276,  15  So.  625,  holding  that  defendants  had 
no  authority  to  question  the  result  of  the 
election  on  the  ground  of  fraudulent  voting. 
See  also  State  v.  Secretary  of  State,  32  La. 
Ann.  579. 

Mississippi. — ^  Bourgeois  V.  Fairchild,  81 
Miss.  708,  33  So.  495. 

Missouri. —  Barnes  v.  Gottschalk,  3  Mo. 
App.  111. 

Nebraska. —  See  State  V.  Elder,  31  Nebr. 
169,  47  N.  W.  710,  10  L.  R.  A.  796,  opening 
and  publishing  returns  of  election  for  officers 
of  executive  department  by  speaker  of  house 
of  representatives. 

Neio  York. —  People  v.  Syracuse,  88  Hun 
203,  34  N.  Y.  Suppl.  661;  In  re  Bd.  of  Can- 
vassers, 12  N.  Y.  Suppl.  174,  See  also  How- 
land  V.  Eldredge,  43  N.  Y.  457. 

South  Carolina.— Eoc  p.  Elliott,  33  S.  C. 
602,  12  S.  E.  423;  State  v.  Chairman  County 
Canvassers,  4  S,  C.  485. 

West  V irginia. —  Morgan  v.  Wetzel  County 
Ct.,  53  W.  Va.  372,  44  S.  E.  182. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  155. 

Validity  of  election  as  condition  precedent. 
—  In  State  v.  Malheur  County  Ct.,  46  Oreg. 
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519,  81  Pac.  368,  it  was  held  that  mandamus 
would  not  be  awarded  to  compel  the  county 
court  to  declare  the  result  of  a  local  option 
election  where  proper  preliminary  proceed- 
ings sufficient  to  constitute  a  valid  election 
were  not  shown. 

Preventing  record  of  vote. —  In  Gayle  v. 
Owen  County  Ct.,  83  Ky.  61,  it  was  held  that 
mandamus  is  the  proper  remedy  to  prevent 
the  clerk  and  judge  of  the  county  court  from 
recording  the  vote  upon  a  "  local  option " 
law,  if  the  law  is  unconstitutional. 

Mandamus  will  not  lie  to  compel  a  can- 
vasser to  assent  to  and  certify  the  result  of 
a  recount  of  ballots  as  found  by  another  can- 
vasser, although  both  were  present  at  it,  if 
they  disagree  as  to  such  result,  and  the  un- 
willing one  says  it  is  not  an  adequate,  cor- 
rect, true  recount.  Dent  v.  Taylor  County, 
45  W.  Va.  750,  32  S.  E.  250. 

67.  State  v.  Monroe,  46  La.  Ann.  1276,  15 
So.  625.  See  also  Hudmon  v.  Slaughter,  70 
Ala.  546;  People  v.  Bell,  54  Hun  (N.  Y.) 
567,  8  N.  Y.  Suppl.  254  [afjfirmed  in  119 
N.  Y.  175,  23  N.  E.  533].  Co7npare  Cannon 
V.  Providence,  24  R.  1.  473,  53  Atl.  637. 

Prohibition  of  declaration  of  result. —  In 
State  V.  Coahoma  County,  (Miss.  1887)  3  So. 
143,  upon  an  application  for  a  writ  of  pro- 
hibition and  mandamus  to  prohibit  a  board  of 
supervisors  from  declaring  the  result  of  an 
election  for  the  removal  of  a  county-seat,  be- 
cause of  alleged  frauds  and  irregularities  and 
that  the  board  might  be  commanded  to  order 
a  legal  election  on  the  subject,  it  was  held 
that  it  was  not  allowable  in  such  proceeding 
to  inquire  into  the  qualification  of  electors 
and  the  legality  of  the  election,  as  affected 
by  matters  not  apparent  on  the  face  of  the 
returns. 

68.  See  Elections,  15  Cyc.  386,  text  and 
note  13. 

Where  tv/o  men  are  returned  as  elected,  to 

county  commissioners,  and  they  are  required 
to  select  one  of  them,  mandamus  will  not  lie 
to  direct  who  shall  be  selected  and  receive 
the  precept,  if  it  is  doubtful  who  is  elected. 
Com.  V.  Philadelphia  Com'rs,  2  Pars.  Eq.  Cas. 
(Pa.)  220. 

69.  See  Elections,  15  Cyc.  387,  text  and 
note  15. 
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person/^  although  the  latter  proposition  has  been  denied."^^  On  the  other  hand 
it  is  held  that  the  writ  will  not  be  granted  upon  the  appHcation  of  an  individual 
ineligible  to  hold  office,''^  or  claiming  to  be  elected  under  an  unconstitutional 
law/*^  or  where  tlie  election  to  till  the  otiice  was  without  authority  of  law,"^* 
although  the  board  of  canvassers  act  ministerially  and  have  no  power  to  institute 
an  inquiry  as  to  the  eligibility  of  candidates  or  the  validity  of  the  election.  So 
the  writ  will  not  lie  to  compel  the  issuance  of  a  certificate  of  election  unless  it 
appears  that  the  applicant  received  the  highest  number  of  votes/^  Nor  will  the 
writ  lie  against  an  officer  not  required  by  law  to  issue  a  certificate  of  election,''^ 
or  where  defendant  is  vested  with  a  discretion  in  the  premises.'^^  It  has  been 
held  that  the  writ  will  not  be  granted  without  a  previous  application  to  the 
canvassers,'^^  unless  the  court  is  convinced  that  such  application  would  not  be 
availing.'^ 

15.  Election  Contests.  Mandamus  lies  to  compel  municipal  officers  to  pro- 
ceed with  the  trial  of  a  municipal  election  contest  and  to  perform  the  ministerial 
duties  devolving  upon  them  in  such  contest.^^  Persons  selected  to  take  evidence 
in  an  election  contest  may  be  compelled  by  mandamus  to  proceed.^^ 

16.  Inspection  of  Election  Records.  Mandamus  lies  to  compel  the  inspection 
of  the  lists  of  registered  voters  and  other  public  election  records,^^  unless  it  appears 
that  the  granting  of  the  writ  will  be  fruitless,  nugatory,  and  serve  no  useful  legal 
purpose.^  But  so  much  of  the  records  as  relate  to  the  preparation  and  printing 
of  the  official  ballots  prescribed  by  law,  the  certification  of  the  same,  and  their 
distribution  to  the  judges  of  election  has  been  held  not  to  be  a  public  record  open 
to  the  inspection  of  the  ordinary  citizen  or  voter  and  hence  its  inspection  cannot 
be  compelled  by  mandamus.^^ 

E.  Duties  of  Particular  Officers — l.  In  General.  Mandamus  will  not 
ordinarily  be  used  to  interfere  with  the  details  of  municipal  administration,^^  or 


70.  See  Elections,  15  Cyc.  387,  text  and 
note  16. 

71.  People  V.  Cover,  50  111.  100;  Sherburne 
f.  Horn,  45  Mich.  160,  7  N.  W.  730.  See  also 
State  V.  Smith,  (Mo.  1891)  15  S.  W.  614 
(where  it  also  appeared  that  the  governor 
had  delivered  a  commission  to  relator's  op- 
ponent after  which  the  relator  had  instituted 
a  statutory  contest  for  the  office  which  was 
then  pending)  ;  State  v.  Sullivan,  83  Wis. 
416,  53  K  W.  677  (where  it  appeared  that 
relator's  opponent  had  been  declared  duly 
elected  by  the  inspectors  of  election  and  had 
qualified  and  entered  upon  the  duties  of  the 
office). 

72.  People  r.  State  Bd.  of  Canvassers,  129 
N.  Y.  360,  29  N.  E.  345,  14  L.  R.  A.  646; 
People  V.  Cortlandt,  61  N.  Y.  Suppl.  727. 
See  also  State  v.  Xewman,  91  Mo.  445,  3 
S.  W.  849. 

73.  Maynard  f.  Kent  County  First  Eepre- 
sentative  Dist.,  84  Mich.  228,  47  N.  W.  756, 
11  L.  R.  A.  332. 

74.  Kokes  v.  State,  55  Nebr.  691,  76  N.  W. 
467;  State  v.  Whittemore,  11  Nebr.  175,  9 
N.  W.  93;  State  v,  StaufTer,  11  Nebr.  173, 
8  N.  W.  432;  State  v.  McGregor,  44  Ohio  St. 
628,  10  N.  E.  66. 

75.  Howes  v.  Walker,  92  Ky.  258,  17  S.  W. 
576,  13  Ky.  L.  Rep.  530;  Atwood  v.  Sault  Ste. 
Marie,  141  Mich.  295,  104  N.  W.  649  Idis- 
tinguishing  Christopherson  v.  Manistee,  117 
Mich.  125,  75  N.  W.  445],  holding  that  man- 
damus will  not  lie  to  compel  a  board  of  can- 
vassers to  issue  a  certificate  of  election  to 


one  not  entitled  according  to  the  return  of  a 
recount  committee,  where  the  canvassers  are 
required  by  law  to  accept  the  return  as  cor- 
rect. 

76.  Boggs  V.  Monongahela  City,  22  Pa.  Co. 
Ct.  640. 

77.  State  v.  Baton  Rouge,  25  La.  Ann.  310; 
Ex  p.  Scarborough,  34  S.  C.  13,  12  S.  E.  666. 
See  also  State  v.  Bossier  Parish  Police  Jury, 
43  L.  Ann.  1009,  10  So.  359;  Grier  v.  Shackle- 
ford,  3  Brev.  (S.  C.)  491;  State  v.  Bruc«,  3 
Brev.  (S.  C.)  264,  6  Am.  Dec.  576. 

78.  State  i\  Smith,  31  Nebr.  590,  48  N.  W. 
468. 

79.  Hilton  i:  Grand  Rapids,  112  Mich.  500, 
70  N.  W.  1043. 

80.  Carney  v.  Neeley,  60  Kan.  672,  57  Pac. 
527  (holding  that  writ  lies  to  compel  the 
presiding  officer  of  a  special  contest  court  to 
administer  oaths  and  submit  motions  made 
by  members  to  the  decision  of  the  court)  ;  In 
re  Denham,  3  U.  C.  Q.  B.  0.  S.  605. 

81.  State  V.  Peniston,  11  Nebr.  100,  7  N.  W. 
753. 

82.  See  Elections,  15  Cyc.  307,  text  and 
note  81. 

83.  Hall  V.  Staunton,  55  W.  Va.  684,  47 
S.  E.  265. 

84.  Gleaves  v.  Terry,  93  Va.  491,  25  S.  E. 
552,  34  L.  R.  A.  144. 

85.  People  v.  Listman,  84  N.  Y.  App.  Div. 
633,  82  N.  Y.  Suppl.  784,  holding  that  where 
the  executive  head  of  a  municipal  police  de- 
partment has  sent  an  officer  to  attend  a  Sun- 
day theatrical  performance,  who  reports  to 
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to  conduct  or  operate  as  a  general  supervision  over  municipal  officers.^^  As  has 
already  been  noted  it  will  lie  only  to  enforce  a  duty  which  results  from  an  office, 
trust,  or  station,^^  and  is  prescribed  by  law,^^  and  it  will  not  lie  against  an  indi- 
vidual,^^ nor,  in  general,  against  an  officer  who  has  ceased  to  be  such.'^"  Nor  will 
it  issue  where  it  would  be  to  no  purpose.^^ 

2.  Mayor  or  Other  Chief  Executive  Officer.  A  ministerial  duty  of  the 
mayor  or  other  chief  executive  officer  of  a  municipal  corporation  may  be  enforced 
by  mandamus.^^  Thus  where  he  has  no  discretion  or  veto  power  he  may  be  com- 
pelled to  sign  an  ordinance.^^  Where  a  discretion  is  reposed  in  the  mayor  of  a 
municipality,  the  manner  in  which  it  shall  be  exercised  cannot  be  controlled  by 
mandamus  and  the  council  cannot  by  its  action  make  mandatory  a  duty  which, 
under  the  statute  imposing  it,  is  discretionary.^^ 

3.  Officers  of  Common  Councils.  Performance  of  ministerial  duties  by  the 
officers  of  a  common  council  may  be  enforced  by  mandamus.^^  So  the  president 
of  a  city  council  may  be  compelled  to  sign  an  ordinance  where  such  duty  is  man- 
datory.^'' But  mandamus  will  not  issue  to  compel  a  village  clerk  to  attend  meet- 
ings of  the  village  council.^^  An  official  stenographer  may  be  compelled  to 
furnish  a  transcript  of  the  evidence  had  at  a  hearing  before  a  council.^^ 

4.  Police  Officers.  Mandamus  will  not  issue  to  compel  performance  of  a 
duty  by  police  officers  when  there  is  another  adequate  remedy,^  as  by  removal  of 
the  officer.^    Where,  however,  there  is  no  other  adequate  remedy  mandamus  will 


the  police  magistrate,  who  in  return  refuses 
to  issue  a  warrant,  and  where  both  the  Sun- 
day violator  may  be  proceeded  against  crimi- 
nally and  the  head  of  the  department  ousted 
from  office  for  official  dereliction,  the  court, 
in  the  exercise  of  its  discretion,  will  refuse 
mandamus  to  compel  such  officer  to  enforce 
the  Sunday  laws;  neither  the  wrong  com- 
plained of  being  of  so  grave  a  character,  nor 
the  public  interests  involved  of  so  much  im- 
portance, as  to  warrant  extraordinary  inter- 
ference with  the  details  of  municipal  admin- 
istration. 

86.  Cady  v.  Ihnken,  129  Mich.  466,  89 
N.  W.  72;  People  v.  Whipple,  41  Mich.  548, 
49  N.  W.  922. 

87.  See  supra,  II,  C,  2,  c. 

88.  State  v.  Dunn,  (Nebr.  1906)  107  N.  W. 
236  (holding  that  no  writ  would  issue  to 
president  pro  tern,  of  council  to  appoint  com- 
mittees, when  no  statute  creates  the  duty)  ; 
People  V.  York,  27  Misc.  (N.  Y.)  658,  59 
N.  Y.  Suppl.  418  (holding  police  commis- 
sioners would  not  be  compelled  to  remove  a 
picture  from  the  rogues'  gallery). 

89.  See  infra,  VIII. 

90.  See  supra,  II,  F,  1. 

91.  Tennant  v.  Crocker,  85  Mich.  328,  48 
N.  W.  577,  holding  that  mayor  would  not  be 
compelled  to  declare  not  carried  a  resolution 
void  on  face. 

92.  State  v.  Fisher,  (Del.  1903)  64  Atl.  68 
(signing  and  affixing  seal  to  contract)  ;  Peo- 
ple y.  McGuire,  31  Misc.  (K  Y.)  324,  65 
N.  Y.  Suppl.  463  (signing  contract). 

93.  Dreyfus  v.  Lonergan,  73  Mo.  App.  336; 
Com.  V.  Highley,  5  Del.  Co.  (Pa.)  284,  9 
Montg.  Co.  Rep.  102;  In  re  South  Chester,  5 
Del.  Co.  (Pa.)  281;  Com.  v.  Bullock,  2  Montg. 
Co.  Hep.  (Pa.)  5;  Com.  v.  Kepner,  10  Phila. 
(Pa.)  510;  State  v.  Taylor,  36  Wash.  607, 
79  Pac.  286. 

Technical  grounds. —  The  mayor  of  a  city 
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will  not  be  compelled  to  certify  an  ordinance 
which  was  not  passed  over  his  veto  on  the 
technical  ground  that  he  by  mistake  returned 
the  ordinance  with  the  veto  to  the  wrong 
chamber.  Com.  v.  Fitler,  136  Pa.  St.  129, 
20  Atl.  424. 

94.  People  v.  Maher,  141  N.  Y.  330,  36 
N.  E.  396  {reversing  19  N.  Y.  Suppl.  758,  46 
X.  Y.  St.  205]  ;  Com.  v.  Henry,  49  Pa.  St. 
530;  Com.  V.  Lebanon  City,  7  Pa.  Dist.  163. 

An  ordinance  authorizing  the  mayor  to  exe* 
cute  a  lease  invests  him  with  discretion. 
Com.  V.  Henry,  49  Pa.  St.  530. 

95.  People  v.  Maher,  141  N.  Y.  330,  36 
N.  E.  396  {reversing  19  N.  Y.  Suppl.  758]. 

96.  Warmolts  v.  Keegan,  (N.  J.  1903)  54 
Atl.  813  (clerk  of  council  must  strike  name 
from  roll  of  members  and  place  another 
thereon)  ;  People  v.  McGuire,  31  Misc.  (N.  Y.) 
324,  65  N.  Y.  Suppl.  463  (clerk  must  sign 
contract ) . 

97.  State  t\  Meier,  143  Mo.  439*,  45  S.  W. 
306  {distinguishing  State  v.  Stone,  120  Mo. 
428,  25  S.  W.  376,  41  Am.  St.  Pep.  705,  23 
L.  R.  A.  194]. 

98.  Cady  v.  Ihnken,  129  Mich.  486,  89 
N.  W.  72. 

99.  Mockett  v.  State,  70  Nebr.  518,  97 
N.  W.  588,  holding  that  a  person  acting  as 
such  a  stenographer  could  not  set  up  a  pri- 
vate contract  in  defense  to  such  duty. 

1.  People  V.  Listman,  40  Misc.  (N.  Y.)  372, 
82  N.  Y.  Suppl.  263  {affirmed  in  84  N.  Y. 
App.  Div.  633,  82  N.  Y.  Suppl.  784];  State 
V.  Brewer,  39  Wash.  65,  80  Pac.  1001,  109 
Am.  St.  Rep.  858,  holding  that  writ  would 
not  issue  to  compel  a  sheriff  to  prosecute 
violations  of  statutes,  there  being  an  ade- 
quate remedy  against  him  by  criminal  prose- 
cution. 

2.  Alger  v.  Seaver,  138  Mass.  331  (holding 
that  a  writ  would  not  issue  to  compel  a  city 
marshal  to  station  a  police  officer  as  provided 
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issue  to  compel  a  police  officer  to  enforce  criminal  or  police  regulations  and 
prosecute  violators  tliereof,^  unless  the  refusal  to  prosecute  is  within  the 
reasonable  exercise  of  his  discretion.^ 

6.  Boards  of  Health.  The  performance  of  a  ministerial  act  by  a  board  of 
health  may  be  compelled  by  mandamus.^ 

F.  Establishment,  Maintenance,  and  Manag-ement  of  Schools® — l.  In 
General.  Superintendents  of  schools,  school  trustees,  or  directors  or  other  school 
officials  may  be  compelled  by  mandamus  to  perform  their  ministerial  duties,'^  but 
not  to  exercise  their  discretionary  powers  in  any  particular  manner.^  JN'or  will 
the  writ  lie  where  there  is  another  adequate  remedy.^ 

2.  Erection  of  Buildings  or  Furnishing  School  Facilities.  Mandamus  lies  to 
compel  school  authorities  to  perform  their  ministerial  duties  in  building  school- 
houses  and  furnishing  the  proper  school  facilities.^^  But  where  discretionary 
powers  as  to  the  erection    or  the  location  of  school  buildings    are  vested  in  the 


by  an  order  of  the  council)  ;  State  v.  Murphy, 
3  Ohio  Cir.  Ct.  332,  2  Ohio  Cir.  Dec.  190 
(holding  that  writ  to  enforce  liquor  laws 
would  not  issue ) .  But  see  Goodell  r.  Wood- 
bury, 71  N.  H.  378,  52  Atl.  855,  holding  that 
a  remedy  by  removal  of  the  officer  would 
not  prevent  mandamus  to  compel  a  chief  of 
police  to  prosecute  violations  of  law. 

3.  Moores  r.  State,  71  Nebr.  522,  99  N.  W. 
249  (holding  that  city  officers  may  be  com- 
pelled to  suppress  a  pool-room)  ;  State  v. 
Cummings,  17  Nebr.  311,  22  N.  W.  545; 
Goodell  f.  Woodbury,  71  N.  H.  378,  52  Atl. 
855  (unlawful  sale  of  liquor)  ;  State  f.  Co- 
lumbus Police  Bd.,  10  Ohio  Dec.  (Reprint) 
256,  19  Cine.  L.  Bui.  341  (holding  writ  to 
lie  to  compel  police  board  to  enforce  liquor 
law)  ;  State  v.  Williams,  45  Oreg.  314,  77 
Pac.  965,  67  L.  R.  A.  166. 

Arrest  without  warrant  will  not  be  com- 
manded where  such  arrest  wovild  be  unlawful. 
State  V.  Williams,  45  Oreg.  314,  77  Pac.  965, 
67  L.  R.  A.  166. 

4.  People  V.  Leonard,  74  N.  Y.  443,  holding 
that  no  writ  would  issue  to  compel  prosecu- 
tion of  innkeepers  for  failure  to  maintain 
signs.  And  see  State  r.  Francis,  95  Mo.  44, 
8  S.  W.  1,  holding  that  while  mandamus 
Would  issue  to  vacate  an  order  of  a  police 
board  directing  the  chief  of  police  not  to 
Interfere  with  the  sale  of  wine  and  beer  on 
Sunday,  it  would  not  issue  to  compel  the 
board  to  prosecute  violations  of  the  excise 
law. 

5.  Safford  v.  Detroit  Bd.  of  Health,  110 
Mich.  81,  67  N.  W.  1094,  64  Am.  St.  Rep. 
332,  33  L.  R.  A.  300  (action  upon  claim  for 
payment  for  property  destroyed  to  prevent 
spread  of  disease)  ;  Reynolds  r.  Schultz,  34 
How.  Pr.  (N.  Y.)  147  (writ  lies  to  compel 
health  board  to  fix  time  of  hearing  to  abate 
nuisance) . 

6.  Schools    generally    see    Schools  and- 

SCHOOL-DlSTEICTS. 

7.  People  V.  Van  Horn,  20  Colo.  App.  215, 
77  Pac.  978  (duty  of  superintendent  to  re- 
cord description  of  boundaries  of  school-dis- 
trict, and  preparation  of  map  of  same)  ; 
Young  V.  State,  138  Ind.  206,  37  N.  E.  984 
(making  enumeration  by  school  trustee  of 
children  who  are  of  school  age  in  his  town- 
ship the  basis  of  his  report  to  the  state  su- 


perintendent) ;  Philadelphia  v.  Johnson,  47 
Pa.  St.  382  (duty  of  school  controllers  to 
adopt  scale  of  teachers'  salaries)  ;  Baer  r. 
School  Directors,  4  Pa.  Co.  Ct.  43  (holding 
that  the  writ  lies  at  the  suggestion  of  one 
of  the  city  auditors  to  compel  school-directors 
to  furnish  statement  of  their  accounts)  ; 
Harkness  r.  Hutclierson,  90  Tex.  383,  38  S.  W. 
1120  (school  trustees  are  "bodies  politic  and 
corporate  in  law,"  subject  to  mandamus). 

8.  State  V.  Jones,  155  Mo.  570,  56  S.  W. 
307;  Patterson  f.  Cecil  Tp.  School  Directors, 
24  Pa.  Co.  Ct.  574. 

9.  Fogle  V.  Gregg,  26  Ind.  345,  holding 
that  an  appeal  lies  to  the  county  examiner 
from  the  decision  of  the  township  trustees 
upon  the  application  of  an  inhabitant  to  be 
transferred  for  school  purposes  to  another 
township. 

10.  State  V.  Custer,  11  Ind.  210  (holding 
that  the  writ  lies  to  compel  trustees  to  erect 
a  school  according  to  the  decision  of  the  su- 
perintendent) ;  Benjamin  v.  Malaka  Dist.  Tp., 
50  Iowa  648  (holding  that  the  writ  lies  to 
build  a  school-house  voted  for  by  the  elect- 
ors) ;  State  V.  Cartwright,  (Mo.  iVpp.  1907) 
99  S.  W.  48;  Krull  v.  State,  59  Nebr.  97,  80 
N.  W.  272  (holding  that  the  writ  lies  to  com- 
pel the  building  of  a  school-house  in  accord- 
ance with  the  direction  of  the  proper  au- 
thorities). 

Erection  of  public  buildings  generally  see 
in^ra,  VI,  O,  6. 

11.  Maddox  v.  Neal,  45  Ark.  121,  55  Am. 
Rep.  540;  Hancock  v.  Perry  Dist.  Tp.,  78 
Iowa  550,  43  N.  W.  527  (holding  that  man- 
damus lies  to  compel  school  directors  to 
recognize  territory  as  part  of  the  district  and 
provide  school  facilities  therefor)  ;  Swene- 
hart  V.  Strathman,  12  S.  D.  313,  81  N.  W. 
505. 

12.  State  V.  Jones,  155  Mo.  570,  56  S.  W. 
307;  Ex  p.  Manheim  School  Directors,  5  Pa. 
L.  J.  Rep.  400. 

Renting  room. — Where  the  question  whether 
school  directors  shall  rent  a  room  and  em- 
ploy a  teacher  for  the  accommodation  of  any 
five  scholars  in  pursuance  of  statute  is  dis- 
cretionary, it  cannot  be  compelled  by  man- 
damus. Aananson  v.  Anderson,  70  Iowa  102, 
30  N.  W.  38. 

13.  Doubet  V.  Clearfield  Independent  Dist., 
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school  authorities,  the  writ  will  not  lie  to  control  the  exercise  thereof.  Moreover, 
in  the  absence  of  any  showing  of  right  on  the  part  of  township  school  authorities 
to  build  a  school-house  on  land  not  belonging  to  the  township,  the  writ  will  not 
be  granted  to  compel  its  location  on  such  land  notwithstanding  that  the  county 
examiner  on  appeal  had  rendered  a  decision  to  that  effect.^^  The  writ  will  not  lie 
to  compel  a  township  trustee  to  furnish  school  facilities  at  a  particular  place  where 
there  is  an  adequate  remedy  by  appeal  to  the  county  superintendent  of  schools.^^ 

3.  Removal  of  School  Buildings.  Mandamus  will  not  lie  to  compel  school 
authorities  to  remove  a  school  to  another  location  where  the  effect  of  the  issuance 
of  the  writ  would  be  to  control  the  exercise  of  their  discretionary  powers ;  but 
the  duty  of  school  authorities  to  remove  a  school  building  or  to  restore  it  to  its 
original  location  after  removal/^  in  obedience  to  the  decision  of  the  superintend- 
ent of  public  instruction,  may  be  enforced  by  mandamus. 

4.  Change  of  Boundaries.  Mandamus  lies  to  compel  the  proper  authorities  to 
perform  not  only  purely  ministerial  duties  in  respect  to  changing  the  boundaries 
of  school-districts ;    but  in  accordance  with  the  general  rules  to  compel  them  to 


(Iowa  1907)  111  K  W.  326;  Heintz  v.  Moul- 
ton,  7  S.  D.  272,  64  N.  W.  135. 

Centralization  of  schools.  —  In  State  i'. 
Chester  Tp.,  25  Ohio  Cir.  Ct.  424,  it  was  held 
that  where  a  board  of  education  has  pro- 
ceeded in  good  faith  to  centralize  schools  of 
the  township,  its  discretion  with  respect  to 
the  manner  of  doing  it  cannot  be  controlled 
by  mandamus,  although  its  judgment  may  be 
faulty.  In  State  v.  Colebrook  Tp.  "Bd.  of 
Education,  24  Ohio  Cir.  Ct.  383,  it  was  held 
that  a  writ  of  mandamus  will  not  be  issued 
to  compel  the  board  of  education  to  proceed 
to  centralize  schools,  when  it  is  not  shown 
that  there  are  sufficient  funds  in  the  treasury 
to  provide  the  necessary  building  or  buildings 
to  accommodate  the  centralized  schools. 

14.  Koontz  v.  State,  44  Ind.  323,  where  it 
also  appeared  that  the  township  school  au- 
thorities had  the  right  to  change  the  location 
of  school-houses  after  it  had  been  established 
by  the  school  examiner. 

15.  State  V.  Schmetzer,  156  Ind.  528,  60 
N.  E.  269.  See  also  Aananson  v.  Anderson, 
70  Iowa  102,  30  N.  W.  38. 

16.  Peters  v.  Warner,  81  Iowa  335,  46 
N.  W.  1001  (where  there  was  no  showing  of 
abuse  of  discretion)  ;  Heintz  V).  Moulton,  7 
S.  D.  272,  64  N.  W.  135. 

17.  Newby  v.  Free,  72  Iowa  379,  34  N.  W. 
168. 

18.  Atkinson  x>.  Hutchinson,  68  Iowa  161, 
26  N.  W.  54. 

Temporary  removal  of  school.  —  Where  a 
school-district  voted  to  have  a  school  kept 
all  the  ensuing  season  in  a  room  furnished 
for  the  purpose  half  a  mile  from  the  school- 
house  which  would  accommodate  a  large  por- 
tion of  the  children  and  the  district  had  the 
school  so  kept,  although  the  required  majority 
did  not  vote  in  favor  of  the  proposition,  it 
was  held  that  a  writ  of  mandamus  would  be 
denied  to  compel  the  school  to  be  kept  at  the 
original  school-house,  where  it  did  Xiot  appear 
there  was  an  attempt  to  make  a  permanent 
change  from  the  place  of  keeping  the  school 
and  it  was  not  shown  how  many  of  the 
petitioners  had  children  to  send  to  the  school 
or  that  those  who  were  taxpayers  were  in 
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danger  of  having  their  taxes  increased,  and 
where  at  the  time  of  the  application  for  the 
writ  the  term  of  the  school  had  half  expired 
and  had  nearly  expired  at  the  time  of  the 
hearing.    Colt  v.  Roberts,  28  Conn.  330. 

Effect  of  ordering  election  on  question  of 
removal  pending  proceedings.  —  Where  the 
school  property  and  equipment  of  a  school 
was  removed  three  years  prior  to  the  com- 
mencement of  an  action  to  compel  the  trus- 
tees by  mandamus  to  restore  the  school  to 
the  original  district  school-house,  and  the 
judge  continued  the  case  and  ordered  an 
election  which  resulted  in  approval  of  the 
action  of  the  trustees  in  removing  the  school, 
it  was  held  that  mandamus  should  be  denied, 
although  the  judge  had  no  authority  to  order 
such  election  and  the  same  was  irregular; 
it  being  held  that  in  this  way  the  same  result 
is  reached  as  if  the  court  had  by  mandamus 
required  the  trustees  to  move  the  school  back 
to  the  same  place  and  then  an  election  had 
been  held  and  it  had  been  decided  to  move 
to  a  new  site.  State  V).  Marshall,  13  Mont. 
136,  32  Pac.  648. 

Renting  school-house. — Where  school  direct- 
ors a/e  vested  with  discretion  in  causing  a 
school  to  be  taught  in  a  rented  house  instead 
of  a  public  school  building,  their  action  in  so 
doing  cannot  be  reviewed  by  mandamus. 
Scripture  v.  Burns,  59  Iowa  70,  12  N.  W. 
760. 

19.  Albin  v.  West  Branch  Independent 
Dist.,  58  Iowa  77,  12  N.  W.  134. 

Filing  resolution  accepting  provision  of  act 
for  separate  school-district.  —  In  Com.  v. 
James,  135  Pa.  St.  480,  19  Atl.  950,  it  was 
held  that  the  writ  lies  to  a  clerk  of  court 
to  compel  the  filing  of  resolutions  of  boards 
of  school  directors  accepting  the  provisions  of 
an  act  constituting  certain  cities  separate 
school-districts. 

The  recording  of  the  description  of  the 
boundaries  of  a  school-district  as  defined  by 
the  election  in  a  book  kept  by  the  county  su- 
perintendent of  schools  is  held  to  be  a  minis- 
terial duty,  which  may  be  enforced  by  man- 
damus. People  V.  Vanhorn,  (Colo.  App.  1904) 
77  Pac.  978. 
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exercise,^  although  not  to  control,^^  their  discretion  in  tlie  premises.  Tlie  writ 
will  not  lie  for  this  purpose  where  there  is  an  adequate  remedy  in  the  ordinary 
course  of  law.^"^ 

5.  Examination  of  Teachers  and  Issuance  of  Certificates.  While  mandamus 
will  he  to  compel  school  superintendents  or  proper  authorities  to  examine  teachers 
and  to  act  upon  an  application  for  a  teacher's  certificate,^  it  will  not  lie  to  control 
the  discretionary  powers  of  such  officers  in  granting  or  withholding  certificates,*'^^ 
unless  they  act  arbitrarily  and  in  abuse  of  tlieir  discretion.^^  JSTor  will  the  writ 
lie  where  another  adequate  remedy  is  provided  by  law.^^  Where,  after  grading 
a  teacher,  a  board  of  examiners  have  no  further  discretion,  it  may  be  compelled 
by  mandamus  to  issue  a  certificate  of  the  grade  to  which  the  petitioner  is  entitled, 
altliough  they  could  not  by  mandamus  have  been  compelled  to  give  the  teacher 
any  particular  grade.^' 

6.  Appointment  of  Teachers.  The  discretion  vested  by  law  in  school  author- 
ities as  to  the  persons  whom  they  shall  employ  as  teachers  cannot  be  controlled 
by  mandamus.^^  And  where  a  discretion  is  vested  in  school  anthorities  to  approve 
or  disapprove  the  appointment  of  a  teacher  to  a  position  in  a  public  school,  it 
cannot  be  controlled  by  mandamus.^^  But  where  the  duty  of  approving  and 
filing  the  contract  is  purely  ministerial,  it  is  enforceable  by  mandamus.^'^  So  where 
the  right  of  a  person  under  a  contract  to  teach  in  the  public  schools  has  been 
determined  on  appeal  by  the  state  superintendent  of  instruction,  mandamus  lies 
to  compel  an  inferior  school-board  to  recognize  the  contract.^^ 

7.  Reinstatement  of  Teachers.  The  rule  has  been  laid  down  by  several 
authorities  that  mandamus  lies  to  restore  a  teaclier  to  a  position  in  a  pubhc  school 
from  which  he  had  been  unlawfully  removed      and  since  the  position  of  teacher 


20.  Hightower  v.  Oberhaulser,  65  Iowa  347, 
21  N.  W.  071. 

21.  School  Trustees  v.  Kay,  8  111.  App.  30. 

22.  Marshall  v.  Sloan,  35  Iowa  445. 

23.  Bailey  v.  Ewart,  52  Iowa  111,  2  N.  W. 
1009:  Stroup's  Petition,  10  Pa.  Dist.  301,  25 
Pa.  Co.  Ct.  1,  holding  that  the  county  super- 
intendent of  schools  has  no  power  to  refuse 
to  examine  a  teacher  on  the  ground  that  he 
held  examinations  at  a  particular  period  in 
the  year  and  that  the  teacher  did  not  appear 
at  such  examination. 

Making  out  lists  of  holders  of  certificates 
entitled  to  promotion. —  Where  a  city  board 
of  school  superintendents  were  required  to 
make  out  and  file  a  list  of  holders  of  teach- 
ers' certificates  eligible  to  promotion  the 
making  of  such  list  is  a  ministerial  duty 
and  enforceable  by  mandamus.  Brooklyn 
Teachers'  Assoc.  r.  New  York  Bd.  of  Edu- 
cation, 176  N.  Y.  564,  68  N.  E.  1114 
[affirming  85  N.  Y.  App.  Div.  47,  83  N.  Y. 
8-uppl,  1,  and  distinguishing  Matter  of  Steb- 
bins,  il  X.  Y.  App.  Div.  269,  58  N.  Y,  Suppl. 
468].  But  mandamus  will  not  lie  to  compel 
the  placing  of  relator's  name  on  a  list  of 
those  eligible  for  appointment  as  high  school 
teachers  in  New  York  city,  where  no  such 
list  is  required  bv  law.  Matter  of  Stebbins, 
41  N.  Y.  App.  DiV.  269,  58  N.  Y.  Suppl.  468. 

24.  Bailey  v.  Ewart,  52  Iowa  111,  2  N.  W. 
1009;  Kell  V.  Rudy,  1  Pa.  Super.  Ct.  507,  38 
Wkly.  Notes  Cas.  166  [reversing  15  Pa.  Co. 
Ct.  309],  where  the  certificate  was  refused  on 
the  ground  that  the  applicant  was  in  the 
habit  of  using  intoxicating  liquors. 

The  certification  of  a  teacher  as  supervis- 
ing principal  has  been  held  to  be  discretion- 


ary within  the  rule  of  the  text.  Com.  v, 
Jenks,  154  Pa.  St.  368,  26  Atl.  371.  See  also 
Com.  V.  Board  of  Public  Education,  187  Pa. 
St.  70,  40  Atl.  800,  41  L.  R.  A.  498  [affirming 
5  Pa.  Dist.  341]. 

The  countersigning  of  a  certificate  by  a 
county  superintendent  has  been  held  to  be  a 
ministerial  act  which  may  be  compelled  by 
mandamus.  Donaldson  v.  York  County  School 
Superintendent,  8  Pa.  Dist.  185. 

25.  McManus  v.  School  Controllers,  7 
Phila.  (Pa.)  23. 

26.  Greenville  College  v.  Greenville  County 
Bd.  of  Education,  (S.  C.  1906)  55  S.  E.  132; 
State  V.  Hitt,  13  Wash.  547,  43  Pac.  638. 

27.  Northington  i\  Sublette,  114  Ky.  7il, 
69  S.  W.  1076,  24  Ky.  L.  Rep.  835. 

28.  State  v.  Smith,  49  Nebr.  755,  69  N.  W. 
114. 

29.  State  v.  Wilson  Tp.  Bd.  of  Education, 
19  Ohio  Cir.  Ct.  574,  10  Ohio  Cir.  Dec.  678; 
State  r.  Wilson  Tp.  Bd.  of  Education,  8  Ohio 
S.  &  C.  PI.  Dec.  196,  5  Ohio  N.  P.  446;  Single- 
ton V.  Austin,  27  Tex.  Civ.  App.  88,  65  S.  W. 
686;  Wintz  v.  Charleston  Dist.  Bd.  of  Educa- 
tion, 28  W.  Va.  227. 

30.  Eden  Independent  Dist.  No.  2  r. 
Rhodes,  88  Iowa  570,  55  N.  W.  524;  Brown 
V.  Owen,  75  Miss.  319,  23  So.  35. 

31.  Pearsall  v.  Woolls,  (Tex.  Civ.  App. 
1899)  50  S.  W.  959. 

32.  Kennedy  v.  San  Francisco  Bd.  of  Edu- 
cation, 82  Cai.  483,  22  Pac.  1042;  Oilman  v. 
Bassett,  33  Conn.  298  (holding  that  where  a 
teacher  without  the  action  of  the  district  was 
discharged  by  the  committee,  and  the  district 
at  a  special  meeting  called  for  that  purpose 
directed  the  committee  to  reinstate  her  and 
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is  not  an  office  it  lias  been  held  that  the  right  to  a  writ  of  mandamus  is  not  affected 
by  the  fact  that  another  ]3erson  has  been  placed  in  the  position  ;  but  the  writ 
will  be  denied  where  the  right  of  the  relator  is  not  clear,^^  where  there  is  another 
adequate  remedy  at  law,^^  or  where  the  dismissal  of  the  teacher  was  the  result  of 
a  trial  which  may  not  be  reviewed  upon  mandamus.^^ 

8.  Admission  and  Reinstatement  of  Pupils.^'  The  writ  of  mandamus  will  lie 
to  compel  the  admission  to  school  of  duly  qualilied  pupils,^^  or  to  reinstate  them 
in  case  of  illegal  expulsion. But  the  writ  will  be  denied  where  the  right  to 
admission  is  not  clearly  established,^^  where  expulsion  or  refusal  of  admission 
was  made  in  the  exercise  of  discretionary  powers  vested  in  the  school  authorities 
and  not  arbitrarily,"  where  the  issuance  of  the  writ  would  be  useless  and  of  no  sub- 
stantial benefit  to  the  petitioner,^^  or  where  there  is  an  adequate  remedy  by  appeal/^ 

9.  Purchase  and  Use  of  Text-Books.  As  a  general  rule  mandamus  lies  to  com- 
pel the  use  in  the  public  schools  of  text-books  adopted  in  pursuance  of  statute.^^ 


the  committee  refused  to  comply  with  the  di- 
rection or  to  resign,  mandamus  will  lie  to 
compel  obedience)  People  v.  Van  Siclen,  43 
Hun  (N.  Y.)  537;  Morley  v.  Power,  5  Lea 
(Tenn. )  691.  Compare  Jordan  v.  Board  of 
Education,  14  Misc.  (N.  Y.)  119,  35  N.  Y. 
Suppl.  247,  25  N.  Y.  Civ.  Proc.  89,  2  N.  Y. 
Annot.  Cas.  244. 

33.  Kennedy  v.  San  Francisco  Bd.  of  Edu- 
cation, 82  Cal.  483,  22  Pac.  1042.  Compare 
Jordan  v.  Board  of  Education,  14  Misc.  (N.  Y.) 
119,  35  N.  Y.  Suppl.  247,  25  N.  Y.  Civ.  Proc. 
89,  2  N.  Y.  Annot.  Cas.  244;  South  Milwaukee 
Bd.  of  Education  v.  State,  100  Wis.  455,  76 
N.  W.  351. 

34.  Jordan  v.  Board  of  Education,  14  Misc. 
(N.  Y.)  119,  35  N.  Y.  Suppl.  247,  25  N.  Y. 
Civ.  Proc.  89,  2  N.  Y.  Annot.  Cas.  244. 

35.  Jordan  v.  Board  of  Education,  14  Misc. 
(N.  Y.)  119,  35  N.  Y.  Suppl.  247,  25  N.  Y. 
Civ.  Proc.  89,  2  N.  Y.  Annot.  Cas.  244;  South 
Milwaukee  Bd.  of  Education  v.  State,  100 
Wis.  455,  76  N.  W.  351. 

36.  Jordan  v.  Board  of  Education,  14  Misc. 
(N.  Y.)  119,  35  N.  Y.  Suppl.  247,  25  N.  Y. 
Civ.  Proc.  89,  2  N.  Y.  Annot.  Cas.  244. 

37.  Mandamus  to  compel  admission  of  per- 
son excluded  on  account  of  race  or  color  see 
Civil  Rights,  7  Cyc.  175. 

38.  State  t\  Penter,  96  Mo.  App.  416,  70 
8.  W.  375;  Kaine  v.  Com.,  101  Pa.  St.  490; 
Com.  V.  Williamson,  10  Phila.  (Pa.)  490; 
Com.  V.  Davis,  10  Wkly.  Notes  Cas.  (Pa.) 
156. 

Pupil  not  complying  with  illegal  regulation. 

—  Where  a  school-board,  acting  without  au- 
thority, orders  a  change  in  text-books,  man- 
damus will  lie  to  compel  the  granting  of 
school  privileges  to  a  child  not  complying  with 
such  regulation.  Harley  v.  Lindemann,  129 
Wis.  514,  109  N.  W.  570.  See  also  Board  of 
Public  Education  v.  Felder,  116  Ga.  788,  43 
S.  E.  56. 

39.  Perkins  v.  West  Des  Moines  Independ- 
ent School  Dist.,  56  Iowa  476,  9  N.  W.  356 
(where  a  pupil  had  been  expelled  under  a  rule 
which  was  void  for  want  of  power  in  the 
school-board  to  adopt  it)  ;  In  re  Rebenack,  62 
Mo.  App.  8;  State  v.  Osborne,  24  Mo.  App. 
309  (where  it  appeared  that  the  remedy  by 
appeal  was  not  adequate)  ;  Jackson  v.  State, 
67  Nebr.  183,  77  N.  W.  662,  42  L.  R.  A.  792; 
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State  V.  Dixon  Countv  School  Dist.  No.  1,  31 
Nebr.  552,  48  N.  W.  393. 

Writ  denied  in  absence  of  facts  showing 
expulsion. —  State  v.  Eau  Olaire  Bd.  of  Edu- 
cation, 96  Wis.  95,  71  N.  W.  123;  In  re 
Minister  of  Education,  11  Ont.  439. 

40.  Ward  v.  Flood,  48  Cal.  36,  17  Am.  Rep. 
405,  holding  that  where  the  principal  of  a 
graded  school  refused  to  receive  a  child  into 
the  school  for  a  reason  which  was  not  good  in 
law,  viz.,  that  the  applicant  was  a  person  of 
color,  would  not  upon  an  application  for  the 
writ  of  mandamus  preclude  him  from  relying 
upon  another  and  valid  reason,  as  that  the 
applicant  did  not  hold  the  requisite  qualifica- 
tions for  admission. 

Writ  denied  in  case  of  want  of  accommoda- 
tions see  In  re  Nicoll,  44  Hun  (N.  Y.)  340; 
Dunn  V.  Windsor  Bd.  of  Education,  6  Ont. 
125. 

Admission  of  non-residents  not  compelled. — 

State  V.  Arcadia  Joint  School  Dist.  No.  1, 
65  Wis.  631,  27  N.  W.  829,  56  Am. 'Rep. 
653. 

Admission  of  pupils  not  vaccinated  not 
compelled  see  Field  v.  Robinson,  198  Pa.  St. 
638,  48  Atl.  873. 

41.  Clark  v.  Muscatine  Independent  School 
Dist.,  24  Iowa  266;  In  re  Nicoll.  44  Hun 
(N.  Y.)  340;  Miller  v.  Clement,  205  Pa.  St. 
484,  55  Atl.  32 ;  Patterson  v.  Cecil  Tp.  School 
Directors,  24  Pa.  Co.  Ct.  574;  State  v.  Bur- 
ton, 45  Wis.  150,  30  Am.  Rep.  706. 

Mandamus  against  teacher. —  In  State  v. 
Burton,  45  Wis.  150,  30  Am.  Rep.  706,  it  was 
intimated  that  mandamus  cannot  in  diUj  case 
issue  to  a  teacher  in  charge  of  a  public  school 
to  compel  him  to  reinstate  a  suspended  pupil. 

42.  Cristman  v.  Peck,  90  111.  150  (where 
the  school  term  had  expired)  ;  Board  of  Edu- 
cation V.  Bolton,  85  111.  App.  92  (where  since 
the  commencement  of  the  suit  the  pupil  had 
been  admitted). 

43.  Preston  v.  Marion  Independent  School 
Dist.,  124  Iowa  355,  100  N.  W.  54. 

Prior  exhaustion  of  remedy  by  appeai  for 
decision  transferring  pupil  from  one  school 
to  another  see  Stockton  v.  Burlington  Bd.  of 
Education,  72  N.  J.  L.  80,  59  Atl.  1061. 

44.  State  t\  Blue,  122  Ind.  600,  23  N.  E. 
963;  State  v.  Haworth,  122  Ind.  402,  23  N.  E. 
946,  7  L.  R.  A.  240;  State  v.  Springfield 
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But  wliere  the  board  of  education  is  authorized  by  law  to  "  establish  the  text- 
books to  be  used  "  iu  tiie  schools,  its  action  in  that  behalf  cannot  be  controlled  by 
mandamus.'*^ 

10.  Prohibiting  Sectarian  Instruction.  The  writ  of  mandamus  has  been 
awarded  to  compel  the  proper  school  authorities  to  prohibit  the  giving  of  sec- 
tarian instruction  in  the  public  schools  in  violation  of  the  constitution.^^  On  the 
other  hand,  the  writ  has  been  denied  on  the  ground  that  its  issuance  would  be 
ineffectual,^^  or  that  it  did  not  appear  that  the  petitioner  had  demanded  of  the 
authorities  the  performance  of  a  duty  sought  to  be  enforced."^^ 

11.  Fiscal  Matters  Relating  to  Schools  —  a.  Appropriation,  Apportionment, 
and  Distribution  of  Funds.  Mandamus  lies  to  compel  the  proper  authorities  to 
perform  their  ministerial  duties  in  distributing  and  paying  over  the  moneys 
apportioned  or  belonging  to  a  school-district,  township,  or  county  for  school  pur- 
poses,^^  unless  there  is  another  adequate  remedy ;  ^  or  in  certifying  to  the  proper 
authority  the  amount  of  funds  belonging  to  a  school-district  erected  out  of  an 
old  district ;  or,  it  has  been  held,  in  restoring  misapplied  school  funds.^^  But 
where  school  authorities  are  vested  with  exclusive  discretionary  powers  in  the 
disbursement  and  distribution  of  school  funds,^^  in  appropriating  money  for  par- 
ticular school  purposes,^''  or  in  prescribing  rules  for  ascertaining  the  average 
school  attendance  according  to  which  the  school  fund  is  to  be  apportioned^^  man- 


School  Directors,  74  Mo.  21;  State  v.  Colum- 
bus Bd.  of  Education,  35  Ohio  St.  368. 

Prior  demand  for  adoption  of  publications 
held  necessary. —  A  teacher  is  not  a  public 
officer,  but  an  employee,  and  cannot  be  com- 
pelled on  the  petition  of  a  publisher  to  use 
a  publisher's  books  in  teaching,  although 
their  use  is  prescribed  bv  statute.  Heath  r. 
Johnson,  36  W.  Va.  782/l5  S.  E.  980. 

Making  record  of  books  adopted. — In  Ameri- 
can Book  Co.  i:.  McElroy,  76  S.  W.  850,  25 
Ky.  L.  Rep.  960,  it  was  held  that  the  writ 
lies  to  the  superintendent  to  make  a  record 
of  the  books  adopted  for  school  use. 

Purchasing  text-books  for  use  of  pupils. — 
Mandamus  will  not  lie  to  compel  the  school- 
board  to  purchase  text-books  for  the  use  of 
pupils,  when  there  are  not  sufficient  funds 
in  the  treasury  of  the  school-district  to  pay 
the  regular  running  expenses  of  the  school, 
and  also  to  furnish  books.  Farris  f.  State, 
46  Nebr.  867,  65  N.  W.  890. 

45.  State  v.  Wilson,  121  Wis.  523,  99  N.  W. 
336. 

46.  State  v.  Edgerton  School-Dist.  No.  8, 
76  Wis.  177,  44  N.  W.  967,  20  Am.  St.  Rep. 
41,  7  L.  R.  A.  330,  where  the  writ  was 
granted  to  compel  the  school  authorities  to 
prohibit  the  use  of  the  Bible  as  a  text-book. 

47.  Curran  v.  White,  22  Pa.  Co.  Ct.  201. 

48.  Scripture  v.  Burns,  59  Iowa  70,  12 
N.  W.  760. 

49.  Indiana.—  Hon  i\  State,  89  Ind.  249. 
Nebraska. —  Guthrie  v.  State,  47  Nebr.  819, 

66  N.  W.  853,  writ  lies  to  village  treasurer  to 
compel  transfer  of  license  moneys  to  school 
fund. 

New  Hampshire. —  Hall  i*.  Somersworth  Se- 
lectmen, 39  N.  H.  511. 

Neiv  Jersey. —  Plainfield  Bd.  of  Education 
V.  Sheridan,  45  N.  J.  L.  276;  Elizabeth  Bd. 
of  Education  v.  Sheridan,  42  N.  J.  L.  64. 

Texas. —  Lawhon  v.  Haas,  (Civ.  App.  1901) 
65  S.  W.  48. 


Wyoming. —  Brown  v.  Nash,  1  Wyo.  85. 
See  33  Cent.  Dig.  tit.  "Mandamus,"  §  170, 
Meeting  of  directors  of  old  and  new  dis- 
tricts to  agree  upon  division  of  assets. —  In 

Case  V.  Blood,  68  Iowa  486,  27  N.  W.  470,  it 
was  held  that  mandamus  will  not  lie  to  com- 
pel the  directors  of  an  old  school-district  and 
a  new  one  carved  out  of  it  to  meet  together  to 
effect  a  division  of  funds,  when  the  evidence 
shows  that  they  had  met  repeatedly  as  re* 
quired  by  statute,  but  were  unable  to  agree, 
But  mandamus  will  lie  to  compel  the  appoint- 
ment of  arbitrators  in  such  case.  Case  v. 
Blood,  71  Iowa  632,  33  N.  W.  144. 

Where  a  school-district  organization  waa 
legally  dissolved  by  the  acts  of  the  voters  in 
pursuance  of  statute,  such  fact  may  be  alleged 
in  the  return  to  a  writ  of  mandamus  as  a  de- 
fense or  bar  to  the  claim  of  right,  on  the  part 
of  the  pretended  or  de  facto  school-district 
treasurer  of  such  district  to  draw  school 
money  from  the  county  treasury.  State  o, 
Cooley,  58  Minn.  514,  60  N.  W.  338. 

50.  Jefferson  School  Tp.  v.  Worthington 
School  Town,  5  Ind.  App.  586,  32  N.  E.  807; 
State  V.  Shelby  County,  5  Ind.  App.  220,  32 
N.  E.  92,  appeal  adequate  on  claim  against 
county  for  school  moneys. 

51.  Ramsey  v.  Everett  Tp.  Clevk,  52  Mich. 
344,  17  N.  W.  939. 

52.  State  v.  Union,  52  N.  J.  L.  69,  18  Atl. 
571.  Compare  Elder  v.  Territory,  3  Wash. 
Terr.  438,  19  Pac.  29. 

In  the  absence  of  any  duty  on  the  part  of 
defendant  in  respect  to  the  funds,  mandamus 
will  not  lie  against  him  for  their  restoration. 
State  V.  Union,  52  N.  J.  L.  69,  18  Atl.  571. 

53  Newark  Vy.  Newark  Bd.  of  Education, 
30  N.  J.  L.  374. 

54.  State  v.  Board  of  Education,  11  Ohio 
S.  &  C.  PI.  Dec.  422,  8  Ohio  N.  P.  186,  no 
writ  to  apportion  tuition  fees  under  directory 
statute. 

55.  State  v.  Rice,  32  S.  C.  97,  10  S.  E.  833, 
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damus  does  not  lie  to  control  this  discretion.  "Where  it  does  not  appear  that  the 
conditions  precedent  for  the  making  of  a  legal  apportionment  have  been  per- 
formed, as  for  instance  that  defendant  has  received  the  statistical  report  as  to  the 
number  of  children  of  school  age  residing  in  the  school-districts,^^  or  where  there 
is  another  adequate  remedy  at  law,^^  the  writ  will  not  lie  to  compel  an  apportion- 
ment. So  the  writ  will  not  lie  to  compel  an  appropriation  for  school  purposes 
unless  the  authorities  having  the  power  to  make  requisition  therefor  do  so  in  the 
proper  manner  and  at  the  proper  time.^^  ^^or  will  the  writ  lie  to  compel  the  set- 
ting aside  by  an  officer  of  any  moneys  for  school  purposes  until  he  has  collected 
them.''^ 

b.  Allowance  and  Payment  of  Claims  —  (i)  In  General.  Where  the  school 
authorities  vested  with  discretion  in  the  allowance  of  claims  refuse  to  con- 
sider or  act  upon  a  claim  either  by  allowing  or  disallowing  it,  mandamus  lies  to 
compel  tliem  to  act  upon  the  claim,^^  but  not  to  compel  an  allowance  of  the  claim 
or  the  issuance  of  an  order  therefor  or  otherwise  to  control  their  discretion  in  the 
premises,^^  unless  the  action  of  the  school  authorities  in  refusing  is  arbitrary  and 
capricious.^^  So  the  writ  will  not  lie  where  there  is  another  adequate  remedy  at 
law.^  IS^ov  will  it  be  awarded  to  compel  the  payment  of  a  claim  where  its 
amount  has  not  been  determined  by  the  proper  officer  as  required  by  law.^* 

(ii)  Payment  of  Teachers'  Salaries.  The  proposition  has  been  laid  down 
that  mandamus  is  the  proper  remedy  by  which  a  public  school-teacher  to  whom 
compensation  for  his  services  is  due  may  obtain  payment  thereof  out  of  the  funds 
provided  by  law  for  that  purpose.^^  The  writ  has  been  allowed  to  compel  the 
payment  of  a  teacher's  salary  in  obedience  to  an  order  drawn  by  the  proper  offi- 
cials directing  its  payment,^^  or  where  the  claim  lias  been  submitted  to  and 
recognized  as  valid  by  a  tribunal  lawfully  authorized  to  pass  upon  it.^^  So  it  has 
been  held  that  the  ministerial  duty  of  issuing  or  countersigning  a  warrant  for  a 


56.  Ortega  v.  Padilla,  10  N.  M.  40,  60  Pac. 
70;  Multnomah  County  School  Dist.  No.  2  v. 
Lambert,  28  Oreg.  209,  42  Pac.  221. 

57.  Township  Bd.  of  Education  v.  Boyd,  58 
Mo.  276. 

58.  Com.  V.  Pittsburg,  209  Pa.  St.  333,  58 
Atl.  669. 

59.  State  v.  Hunter,  111  Wis.  582,  87 
N.  W.  485. 

60.  Poling  V,  Philippi  Dist.  Bd.  of  Educa- 
tion, 50  W.  Va.  374,  40  S.  E.  357. 

61.  Poling  V.  Philippi  Dist.  Bd.  of  Educa- 
tion, 50  W.  Va.  374,  40  S.  E.  357. 

62.  Paisch  v.  San  Francisco  Bd.  of  Edu- 
cation, 81  Cal.  542,  22  Pac.  890,  where  the  re- 
fusal of  a  board  of  education  to  draw  a  war- 
rant in  pursuance  of  their  contract  for  sup- 
plies was  held  to  be  capricious. 

Where  a  judgment  against  a  school-district 
did  not  provide  for  interest,  interest  could  not 
be  awarded  on  a  writ  of  mandate  issued  to 
compel  the  trustees  of  the  district  to  perform 
the  judgment.  Howe  v.  Southrey,  144  Cal. 
767,  78  Pac.  259. 

63.  Franklin  Tp.  v.  State,  11  Ind.  205; 
State  V.  Hiers,  51  S.  C.  388,  29  S.  E.  89;  Pol- 
ing V.  Philippi  Dist.  Bd.  of  Education,  50 
W.  Va.  374,  40  S.  E.  357. 

Other  relief  held  inadequate. —  Raisch  v. 
San  Francisco  Bd.  of  Education,  81  Cal.  542, 
22  Pac.  890. 

64.  Hicks  V.  Wayne  County  Ba.  of  Audi- 
tors, 97  Mich.  611,  57  N.  W.  188,  payment  of 
assistant  visitor  of  schools  for  services  ren- 
dered. 

[VI,  F,  11,  a] 


65.  Thompson  v.  Ebner  Bd.  of  Education, 
57  N.  J.  L.  628,  31  Atl.  168;  Apgar  v.  Chester 
Tp.  School  Dist.  No.  4,  34  N.  J.  L.  308. 

In  Illinois  it  is  held  that  the  proper  remed.y 
of  a  school-teacher  to  recover  his  wages  is 
an  action  against  the  school  directors  of  the 
district,  and,  upon  a  recovery,  to  take  out  the 
special  execution  provided,  and  enforce  it  by 
attachment  or  mandamus.  Mandamus  against 
the  township  treasurer  is  not  the  proper  rem- 
edy,  Rogers  v.  People,  68  111.  154. 

Application  of  tuition  fees. —  In  State  7;. 
Cooprider,  96  Ind.  279,  it  was  held  that  the 
duty  of  the  trustee  of  a  school  township  to 
apply  the  tuition  funds  of  the  township,  when 
received,  to  the  payment  of  its  indebtedness 
for  tuition  may  be  enforced  by  the  writ  of 
mandate. 

Compelling  collection  of  money  to  pay  sal- 
ary.—  In  State  v.  Davis,  17  Minn.  429,  it  was 
held  that  mandamus  will  not  lie  in  favor  of 
a  teacher  to  compel  the  treasurer  of  a  school- 
district  to  demand  and  receive  from  the 
county  treasurer  the  moneys  in  his  hands  due 
the  district,  when  the  only  demand  upon  such 
treasurer  of  the  school-district  was  to  pay 
an  order  by  the  trustees  on  such  treasurer. 

66.  Case  v.  Wresler,  4  Ohio  St.  561. 

67.  Thompson  v.  Elmer  Bd.  of  Education, 
57  N.  J.  L.  628,  31  Atl.  168  (where  the  con- 
troverted questions  as  to  the  relator's  right 
to  salary  had  been  successfully  litigated  be- 
fore the  state  superintendent)  ;  State  v.  Cin- 
cinnati Bd.  of  Police  Com'rs,  7  Ohio  Dec. 
(Reprint)  326,  2  Cine.  L.  Bui.  114  (where  a 
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teacher's  salary,^  or  issuing  a  requisition  upon  a  warrant,^^  may  be  compelled  by 
the  writ.  On  the  other  hand,  in  several  cases  the  writ  has  been  denied  to  com- 
pel the  payment  of  the  salaries  of  teachers  on  the  ground  that  there  was  another 
adequate  remedy  provided  by  law,'^  that  the  duty  was  discretionary,'^^  that  there 
was  no  duty  on  the  part  of  defendant  in  the  premises,'*^  or  that  there  was  no 
demand  made  upon  the  school  authorities  for  the  salary  prior  to  the  application 
for  the  writ."^^ 

e.  Assessment  and  Levy  of  School  Taxes.  Wliere  a  discretion  is  vested  in  a 
board  of  education  on  the  question  of  levying  or  determining  and  certifying  the 
amount  to  be  levied  this  discretion  cannot  be  controlled  by  mandamus,'^'^  So 
where  the  school  authorities  are  authorized  merely  to  give  notice  of  the  amount 
required  for  school  purposes  to  the  proper  authorities  who  are  vested  with  a  dis- 
cretion in  determining  what  amount  of  taxes  is  necessary  to  be  levied,  the  writ 
will  not  lie  to  compel  the  making  of  a  levy  sufficient  to  raise  the  amount  reported 
by  the  school  authorities/^  But  where  the  municipal  or  other  proper  authorities 
are  required  to  raise  by  taxation  for  school  purposes  such  sums  as  shall  be  deemed 
needful  by  the  board  of  education,  the  duty  of  the  levying  body  is  ministerial 
and  may  be  compelled  by  mandamus/^  The  writ  will  not  lie  where  its  issuance 
would  work  injustice  or  introduce  confusion  and  disorder,'''^  where  the  time  for 
making  a  levy  has  passed  and  the  writ  would  be  unavailing,'^^  where  the  school 


judgment  in  a  court  of  law  had  been  obtained 
against  the  township  board  of  education,  but 
a  levy  upon  school  property  was  forbidden  by 
statute)  ;  Harkness  r.  Hutcherson,  90  Tex. 
383,  38  S.  W.  1120  (mandamus  to  enforce 
coliection  of  judgment). 

68.  State  v.  Hubbard,  22  Ohio  Cir.  Ct.  252, 
12  Ohio  Cir.  Dec.  87;  Com.  Lvndall,  2 
Brewst.  (Pa.)  425,  7  Phila.  29;  Morley  i". 
Power,  5  Lea  (Tenn.)  691;  State  v.  McQuade, 
36  Wash.  579,  79  Pac.  207. 

69.  Williams  v.  Bagnelle,  138  Cal.  699,  72 
Pac.  408. 

Approval  of  vouchers.  —  In  Singleton  f. 
Austin,  27  Tex.  Civ.  App.  44,  65  S.  W.  686, 
it  was  held  that  where  a  school-teacher  was 
employed  under  a  statute  authorizing  school 
trustees  to  employ  teachers,  an  action  to 
compel  the  approval  of  vouchers  issued  in 
payment,  brought  on  the  theory  that  the 
teacher  was  prevented  from  teaching  by  the 
action  of  the  trustees  themselves  could  be 
maintained  against  the  county  superintendent 
of  schools  without  alleging  that  the  teacher 
appealed  to  the  trustees  from  the  action  of 
the  superintendent  in  refusing  to  permit  the 
petitioner  to  teach.  But  in  Plummer  v. 
Gholson,  (Tex.  Civ.  App.  1898)  44  S.  W.  1, 
it  was  held  that  a  writ  of  mandamus  should 
not  issue  to  compel  a  county  superintendent 
of  schools  to  approve  a  voucher  for  the  salary 
of  a  teacher  who  has  not  first  exhausted  all 
remedies  provided  by  the  school  law  by  ap- 
pealing to  the  state  superintendent. 

70.  Rogers  v.  People,  68  111.  154;  Davis  i. 
Jewett,  69  Kan.  651,  77  Pac.  704;  Coffin  v.  De- 
troit Bd.  of  Education,  114  Mich.  342,  72 
N.  W.  156;  People  New  York  Bd.  of  Edu- 
cation, 60  Hun  (N.  Y.)  486,  15  N.  Y.  Suppl. 
308  [affirmed  in  148  N.  Y.  766,  43  K  E. 
989]  ;  People  v.  New  York  Common  School 
Inspectors,  44  How.  Pr.  (N.  Y.)  322.  See 
also  Payne  v.  School  Dist.  No.  3-25-10,  87 
Mo.  App.  415. 


71.  Com.  V.  Philadelphia  County  Com'rs,  5 
Binn.  (Pa.)  536,  where  an  act  of  the  legisla- 
ture directed  the  county  commissioners  to 
draw  an  order  for  the  amount  of  a  school- 
master's bill  if  they  approved  thereof. 

72.  Davis  v.  Jewett,  69  Kan.  651,  77  Pac. 
704. 

Compelling  ministerial  officer  to  perform 
judicial  act. — Where  the  effect  of  the  issuance 
of  the  writ  would  be  to  compel  a  mere  minis- 
terial officer  to  perform  a  judicial  act  which 
by  law  he  was  not  required  to  perform,  it  will 
not  be  awarded.  State  v.  Gentry,  112  Mo. 
App.  589,  87  S.  W.  68,  where  the  issue  was 
raised  as  to  whether  the  office  of  school  di- 
rector legally  existed,  the  school  warrants 
having  been  issued  by  the  school  directors. 

73.  Shirley  v.  Cottonwood  School  Dist., 
(Cal.  1892)  31  Pac.  365. 

74.  State  t\  Colebrook  Tp.  Bd.  of  Educa- 
tion, 24  Ohio  Cir.  Ct.  383 ;  Com.  v.  Shaw,  96 
Pa.  St.  268.    See  also  infra,  VI,  V,  1,  j. 

Exoneration  of  taxpayer. —  Mandamus  will 
not  lie  to  compel  school  directors  to  exonerate 
and  discharge  a  property-owner  from  a  school 
tax  assessed  by  them  against  him.  Bedford 
School  Directors  V.  Anderson,  45  Pa.  St. 
388. 

75.  State  v.  Omaha,  39  Nebr.  745,  58  N.  W. 
442  [distinguishing  State  v.  Paddock,  36 
Nebr.  263,  54  N.  W.  515]. 

76.  Orford  School  Dist.  No.  6  v.  Carr,  63 
N.  H.  201  (writ  lies  to  selectmen  to  levy  tax 
irrespective  of  legality  of  vote  of  a  school-dis- 
trict authorizing  it)  ;  People  v.  Bennett,  54 
Barb.  (N.  Y.)  480;  State  v.  Smith,  11  Wis. 
65;  Dartmouth  v.  Reg.,  9  Can.  Sup.  Ct.  509. 

77.  San  Diego  Bd.  of  Education  v.  San 
Diego,  128  Cal.  369,  60  Pac.  976,  holding 
that  the  writ  will  not  issue  where  a  sufficient 
tax  had  already  been  levied,  although  on  other 
instrumentality. 

78.  San  Diego  Bd.  of  Education  v.  San 
Diego,  128  Cal.  369,  00  Pac.  976. 

[VI,  F.  11,  c] 
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for  which  the  levy  of  the  tax  is  sought  has  no  legal  existence,''^  or  where  the 
purpose  of  the  tax  is  contrary  to  law.^^ 

G.  Public  Records  —  l.  Recording  Instruments  and  Amending  Records.  A 
ministerial  duty  to  admit  a  deed  or  instrument  to  record  may  be  enforced  by 
mandaraus,^^  as  may  a  duty  to  discharge  an  encumbrance  of  record. 

2.  Inspection  and  Use  of  Records.  A  clear  legal  right  to  the  examination  of 
public  records  may  be  enforced  by  mandamus,^  even  where  it  is  for  the  purpose 
of  making  abstracts  of  title  for  the  private  gain  of  the  abstracter.^*  Where  tlie 
officer  has  a  discretion  as  to  the  allowance  of  such  examination  and  has  exercised 
it  the  writ  will  not  issue.^'^  Mandamus  will  also  lie  to  compel  an  officer  to  make 
a  search  and  certify  as  to  the  existence  of  judgments.^^    A  municipal  officer  may 


79.  State  i\  Cass  County,  69  Nebr.  100,  95 
N.  W.  6. 

80.  Dempsey  v.  Hardee  Dist.  Bd.  of  Educa- 
tion, 40  W.  Va.  99,  20  S.  E.  811. 

81.  Strong's  Case,  Kirby  (Conn.)  345; 
Manns  v.  Givens,  7  Leigh  (Va.)  689;  Dawson 
V.  Thruston,  2  Hen.  &  M.  (Va.)  132.  And 
see  In  re  Thompson,  25  U.  C.  Q.  B.  237.  But 
see  Dancy  v.  Clark,  24  App.  Cas.  (D.  C.)  487, 
holding  that  writ  would  not  issue  where  a 
paper  formally  perfect  was  legally  invalid 
on  its  face  in  substance. 

Satisfaction-piece. —  People  v.  Miner,  37 
Barb.  (N.  Y.)  466,  23  How.  Pr.  223  [revers- 
ing 32  Barb.  612]  |  People  v.  Sigel,  46  How. 
Pr.  (N.  Y.)  151. 

The  paper  must  be  entitled  to  record. — 
Callahan  v.  Young,  90  Va.  574,  19  S.  E.  163. 

A  single  certificate  discharging  several 
mortgages  cannot  be  compelled  to  be  re- 
corded.   In  re  Smith,  31  U.  C.  Q.  B.  305. 

Where  recorder  did  not  receive  a  deed  of- 
ficially but  as  a  private  person  to  hold  it  in 
i?scrow  record  was  not  compelled.  People  r. 
Curtis,  41  Mich.  723,  49  N.  W.  923. 

82.  State  v.  Planters  Consol.  Assoc.,  43 
La.  Ann.  840,  9  So.  565;  State  v.  Planters 
Consol.  Assoc.,  43  La.  Ann.  838,  9  So.  564; 
Savage  v.  Holmes,  15  La.  Ann.  334;  I^eople 
V.  Miner.  37  Barb.  (N.  Y.)  466,  23  How.  Pr. 
223;  People  v.  Sigel,  46  How.  Pr.  (K  Y.) 
151;  Water,  etc.,  Co.  v.  Jenkyn,  20  Pa.  Co. 
Ct.  102. 

There  must  be  a  clear  right. —  Raymond  v. 
Villere,  42  La.  Ann.  488,  7  So.  900;  Willis 
V.  Wasey,  41  La.  Ann.  694,  6  So.  730;  Waters 
V.  Mercier,  4  La.  14. 

Removal  of  cloud  from  title. —  Mandamus 
cannot  be  employed  as  a  means  of  avoiding 
the  effect  of  a  contract  affecting  relator's 
title.  Willis  v.  Wasey,  41  La.  Ann.  694,  6 
So.  730. 

83.  Indiana. —  State  v.  King,  154  Ind.  621, 
57  N.  E.  535. 

Kansas. —  Boylan  v.  Warren,  39  Kan.  301, 
18  Pac.  174,  7  Am.  St.  Rep.  551. 

Michigan. — Aitchison  v.  Huebner,  90  Mich. 
643,  51  N.  W.  634  (dealer  in  tax  title  may 
inspect  state  land  book)  ;  Brown  v.  Washte- 
naw County  Treasurer,  54  Mich.  132,  19 
N,  W.  778,  52  Am.  Rep.  800. 

Minnesota. —  Ramsey  County  v.  Heenan,  2 
Minn.  330,  where  mandamus  issued  to  com- 
pel a  register  of  deeds  to  deliver  to  the  board 
of  supervisors  certain  books  and  papers  re- 
lating to  county  taxes. 

[VI,  F,  11,  c] 


New  Jersey. —  Higgins  v.  Lockwood,  (Sup, 
1906)  64  Atl.  184,  holding  that  a  voter  could 
enforce  the  right  to  inspect  and  copy  registry 
lists. 

Pennsylvania. —  Com.  v.  Weaver,  17  York 
Leg.  Rec.  201. 

Tennessee. —  State  v.  Williams,  110  Tenn, 
549,  75  S.  W.  948,  64  L.  R.  A.  418. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  179. 

Right  to  examine  records  see  Records. 

An  examination  for  the  purpose  of  prepar- 
ing an  index  under  authority  of  the  board 
of  county  commissioners  may  be  secured. 
Hawes  v.  White,  66  Me.  305. 

The  application  to  inspect  must  be  made  iti 
good  faith. —  Reg.  v.  Wimbledon  Urban  Dist, 
Council,  62  J.  P.  84,  77  L.  T.  Rep.  N.  S.  599. 

Upon  the  annexation  of  territory  to  a 
county  the  recorder  or  other  proper  officer  is 
entitled  to  mandamus  to  enforce  his  right  to 
inspect  and  copy  such  portions  of  the  records 
of  the  county  to  which  such  territory  for- 
merly belonged  as  affect  the  real  estdte  as 
annexed.    State  v.  Meadows,  1  Kan.  90. 

Commissioners  to  designate  an  elevated 
railroad  route  cannot  be  compelled  to  exhibit 
minutes,  documents,  maps,  and  writings, 
where  they  are  not  required  to  maintain  an 
office,  to  keep  minutes,  or  to  file  or  record 
maps  or  documents.  People  v.  Pierce,  38 
Misc.  (N.  Y.)  332,  77  N.  Y.  Suppl.  910. 

84.  Stocknan  v.  Brooks,  17  Colo.  248,  29 
Pac.  746;  State  v.  McMillan,  49  Fla.  243,  38 
So.  666;  Day  v.  Button,  96  Mich.  600,  56 
N.  W.  3;  Burton  v.  Tuite,  78  Mich.  363,  44 
N.  W.  282,  7  L.  R.  A.  73;  State  v.  Rachac, 
37  Minn.  372,  35  N.  W.  7  See  also  Boylan 
V.  Warren,  39  Kan.  301,  19  Pac.  174,  7  Am. 
St.  Rep.  551. 

Where  the  existence  of  the  right  is  denied 
mandamus  will  not  issue.  Bean  v.  People,  7 
Colo.  200,  2  Pac.  909;  Cormack  v.  Wolcott, 
37  Kan.  391,  15  Pac.  245;  Burton  v.  Rey. 
nolds,  110  Mich.  354,  68  N.  W.  217;  Webber 
17.  Townley,  43  Mich.  534,  5  N.  W.  971,  38 
Am.  Rep.  213.  See  also  State  v.  McCubrey, 
84  Minn.  439,  87  N.  W.  1326;  People  v.  Rich- 
ards,  99  N.  Y.  620,  1  N.  E.  258. 

85.  State  v.  McCubrey,  84  Minn.  439,  87 
N.  W.  1126;  People  v.  Richards,  99  N.  Y. 
620,  1  N.  E.  258;  Anderson  v.  Rogan,  93 
Tex.  182,  54  S.  W.  242. 

86.  State  t\  Scow,  93  Minn.  11,  100  N.  W. 
382,  so  holding,  although  the  information 
was  desired  by  an  abstracter  for  use  in  hig 
business. 
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be  compelled  by  mandamus  to  submit  his  books  of  account  to  the  officer 
authorized  to  inspect  them.^^ 

H.  Official  Newspapers.  An  official  may  be  compelled  to  exercise  bis  dis- 
cretion with  regard  to  tlie  selection  of  an  official  newspaper  or  to  perform  min- 
isterial duties  with  reference  to  such  selection  but  the  exercise  of  a  discretion 
intrusted  to  him  cannot  be  controlled.^*^  Mandamus  will  not  lie  to  compel  an 
officer  to  publish  his  official  advertisements  in  a  particular  paper  unless  he  is  so 
required  by  law  ;  but  where  such  a  duty  is  imposed  by  law  it  may  be  so  enforced,^ 
and  an  official  newspaper  may  compel  the  proper  officer  to  publish  an  advertise- 
ment as  requii-ed  by  law,^^  and  may  also  enforce  payment  therefor.^"^ 

I.  Franchises.  A  corporation  having  a  clear  legal  right  to  a  franchise  may, 
it  seems,  enforce  such  right  by  mandamus  but  wiiere  a  lawful  discretion  is 
vested  in  a  municipal  council  to  grant  or  to  withhold  a  franchise,  such  discretion 
cannot  be  directly  or  indirectly  destroyed  or  limited  by  a  writ  of  mandamus.^^ 

J.  Licenses — -l.  In  General.  The  issuance  of  licenses  for  the  conduct  of 
particular  kinds  of  business  or  for  particular  oocupations^^  is  usually  regarded  as 
discretionary  and  when  so  regarded  cannot  be  compelled  by  mandamus.^^    But  a 


87.  Keokuk  v.  Merriam,  44  Iowa  432. 

88.  Holliday  v.  Henderson,  67  Ind.  W)3; 
People  f.  Brennan,  39  Barb.  (N.  Y.)  651; 
People  V.  Greene  County,  13  Abb.  N.  Cas. 
(N.  Y.)  421;  Matter  of  Hall,  66  How.  Pr. 
(N'.  Y.)  330. 

Where  the  requisite  papers  do  not  exist 
designation  cannot  be  compelled.  Baver  r, 
Hoboken,  40  N.  J.  L.  152. 

89.  Matter  of  Troy  Press  Co.,  94  N.  Y. 
App.  Div.  514,  88  N.  Y.  Suppl.  115  [affirmed 
in  179  N.  Y.  529,  71  N.  E.  1141],  county  clerk 
must  certify  newspaper  for  publication  of 
laws. 

90.  Holliday  v.  Henderson,  67  Ind.  103; 
People  V.  Troy,  78  N.  Y.  33,  34  Am.  Rep.  500 
[reversing  17  Hun  20]  ;  People  v.  Cattaraugus 
County,  19  Hun  (N.  Y.)  11;  People  v.  Bren- 
nan, 39  Barb.  (N.  Y.)  651;  People  r.  Riggs, 
19  Misc.  (N.  Y.)  693,  45  N.'  Y.  Suppl. 
53. 

91.  Tillman  v.  Thrasher,  61  Ga.  15. 

92.  Braddy  i:  Whitelev,  113  Ga.  746,  39 
S.  E.  317;  Coffee  v.  Ravsdale.  112  Ga.  705, 
37  S.  E.  968. 

93.  Register  Newspaper  Co.  v.  Y^eiser,  117 
Ky.  1013,  80  S.  W.  478,  25  Ky.  L.  Rep.  2186. 
Compare  Milwaukee  v.  State,  97  Wis.  437, 
73  N.  W.  23. 

Where  the  proper  time  has  expired  publi- 
cation of  a  financial  statement  of  a  county 
Mill  not  be  compelled.  Goodman  v.  Sussex 
County,  66  N.  J.  L.  571,  49  Atl.  919. 

94.  People  v.  Grj^n,  44  How.  Pr.  (N.  Y.) 
201. 

95.  Pereria  v.  Wallace,  129  Cal.  397,  62 
Pac.  61. 

Enforcing  right  to  construct  electric  con- 
duits see  infra,  VI,  0,  4,  g,  (iii). 

Power  of  municipal  corporations  to  grant 
franchises  see  Municipal  Corporations. 

Right  to  erect  poles  and  wires  for  electric 
purposes  see  infra,  VI,  0,  4,  g,  (ii). 

96.  State  v.  Henderson,  38  Ohio  St.  644, 
holding  that  where  a  preliminary  ordinance 
for  the  establishment  of  a  street  railroad 
directed  a  city  clerk  to  advertise  for  pro- 
posals for  the  construction  of  such  road,  a 
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citizen  and  owner  of  land  abutting  on  the 
street  through  which  the  road  would  pass  if 
constructed  could  not  maintain  mandamus  to 
compel  the  clerk  to  make  the  required  adver- 
tisement. 

97.  See,  generally,  Licenses. 

Sale  of  intoxicating  liquors  see  Intoxicat- 
ing Liquors,  23  Cyc.  105  et  seq. 

98.  Alabama. —  State  v.  Langan,  (1907) 
43  So.  187,  license  for  theater  and  sale  of 
liquor. 

California. —  See  People  v.  San  Francisco, 
20  Cal.  591. 

District  of  Columbia. —  U.  S.  v.  Ross,  5 
App.  Cas.  241. 

Illinois. —  Harrison  v.  People,  121  111.  App. 
189  (holding  that  the  issuance  of  a  license 
to  a  pawnbroker  would  not  be  compelled 
where  a  former  license  had  been  revoked  for 
good  cause)  ;  Harrison  v.  People,  101  111. 
App.  224  (bowling  alley). 

Louisiana. —  State  v.  St.  Bernard  Police 
Jury,  39  La.  Ann.  759,  2  So.  305,  slaughter- 
house. 

Missouri. —  State  v.  Cramer,  96  Mo.  75,  8 
S.  W.  788,  ferry. 

New  York. —  Armstrong  v.  Murphy,  65 
N.  Y.  App.  Div.  123,  72  N.  Y.  Suppl.  473 
(theatrical  license)  ;  People  v.  Wurster,  14 
N.  Y.  App.  Div.  556,  43  N.  Y.  Suppl.  1088 
(athletic  club)  ;  People  v.  Grant,  58  Hun 
455,  12  N.  Y.  Suppl.  879  (amusement)  ;  Peo- 
ple V.  Thacher,  42  Hun  349  (amusement)  ; 
People  V.  Scully,  23  Misc.  732,  53  N.  Y. 
Suppl.  125  (auctioneer)  ;  People  v.  New 
York,  7  How.  Pr.  81  (stage  driver). 

Pennsylvania. —  Schlaudecker  v.  Marshall, 
72  Pa.  St.  200  (eating-house)  ;  Com.  v.  Bald- 
win, 14  Phila,  93  (omnibus). 

South  Carolina. —  State  v.  Hagood,  30  S.  C. 
519,  9  S.  E.  686,  3  L.  R.  A.  841. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  192. 

Mandamus  to  compel  issue  of  liquor  license 
see  Intoxicating  Liquors,  23  Cyc.  137. 

Approval  of  druggist's  bond  by  township 
board  in  respect  to  sufficiency  of  sureties  is 
discretionary.  Bailey  v.  Van  Buren  Cir. 
Judge,  128  Mich.  627,  87  N.  W.  890. 

[VI,  J,  1] 
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discretion  vested  in  the  municipal  authorities  must  not  be  arbitrarily  exercised,^ 
nor  may  such  officers  impose  conditions  not  imposed  by  law.^  In  case  they  refuse 
to  exercise  their  discretion  they  may  be  compelled  by  mandamus.^  The  duty  of 
officers  to  grant  licenses  under  some  statutes,  however,  has  been  held  merely  min- 
isterial and  enforceable  by  mandamus  when  the  relator  has  sliown  a  clear  right.^ 
In  mandamus  to  procure  the  issuance  of  a  license,  where  the  relator  has  paid  the 
fee  demanded  and  taken  the  license,  he  is  not  entitled  to  a  writ  to  the  officer  to 
whom  payment  is  made  for  the  return  of  such  portion  of  the  fee  as  is  in  excess  of 
the  legal  amount,  althougli  the  payment  was  made  under  an  order  of  court,  there 
being  no  legal  authority  for  such  an  order.^ 

2.  Marriage  Licenses.  The  issue  of  a  marriage  license  cannot  be  compelled 
unless  all  statutory  conditions  are  complied  witli.^ 

3.  Revocation  of  License.  A  revocation  of  a  license  will  not  be  compelled  by 
mandamus  except  in  a  case  of  clear  duty.^ 

K.  Building  Permits.  While  it  has  been  held  that  the  duty  of  the  proper 
officer  to  issue  a  building  permit,  where  the  requirements  of  the  statutes  or 
municipal  ordinances  have  been  complied  with,  is  ministerial  and  that  mandamus 
will  issue  to  enforce  it,'''  it  would  seem  that  where  the  officer  must  determine  the 
propriety  of  the  issuance  of  such  a  permit,  his  duty  is  rather  to  be  regarded  as  dis- 
cretionary, and  hence  will  not  be  controlled  ;^  and  in  any  event  the  writ  will  not 
issue  unless  the  relator  establishes  a  clear  legal  right,^  or  in  a  case  wiiere  his  right 
depends  upon  the  decision  of  controverted  facts  demanding  the  exercise  of  a 
judicial  discretion. 

L.  Fisheries.  The  general  rules  governing  mandamus  control  the  issuance 
of  the  writ  to  enforce  duties  with  regard  to  fisheries.^^  So  a  discretion  vested  in 
particular  officers  as  to  the  licensing  or  location  of  oyster-beds  cannot  be  con- 
trolled, but  the  performance  of  ministerial  acts  with  relation  thereto  may  be 
compelled. 

M.  Paupers  and  Poor  Relief.    A  discretion  reposed  in  municipal  authorities 


The  consent  of  a  director  of  public  works 
to  the  subletting  of  a  market  stall  cannot  be 
enforced  by  mandamus.  Com.  v.  Mcllvaine, 
34  Pittsb.  Leg.  J.  N.  S.  (Pa.)  317. 

99.  Harrison  v.  People,  101  111.  App.  224; 
St.  Louis  V.  Weitzel,  130  Mo.  600,  31  S.  W. 
1045  (writ  lies  for  license  to  remove  gar- 
bage )  ;  St.  Louis  V.  Meyrose  Lamp  Mfg.  Co., 
139  Mo.  560,  41  S.  W.  244,  61  Am.  St.  Rep. 
474  (writ  lies  for  license  to  operate  engine). 

1.  See  Phcenix  Carpet  Co.  v.  State,  (Ala. 
1897)  22  So.  627. 

2.  U.  S.  V.  Ross,  5  App.  Cas.  (D.  C.)  241. 

3.  State  V.  Ashbrook,  154  Mo.  375,  55 
S.  W.  327,  77  Am.  St.  Rep.  765,  48  L.  R.  A. 
265  (merchant's  license)  ;  People  v.  Perry, 
13  Barb.  (N.  Y.)  206;  Com.  v.  Stokley,  12 
Phila.  (Pa.)  316.  See  Matter  of  O'Rourke,  9 
Misc.  (N.  Y.)  564,  30  N.  Y.  Suppl.  375. 

4.  Davis  V.  Patterson,  12  Pa.  Super.  Ct. 
479. 

5.  Moore  v.  McClelland,  1  Pa.  Co.  Ct.  555. 

6.  New  York  Dental  Soc.  v.  Jacobs,  103 
N.  Y.  App.  Div.  86,  92  N.  Y.  Suppl.  590 
(holding  that,  in  the  absence  of  a  statutory 
authority  in  a  county  clerk  to  expunge  from 
the  register  the  name  of  a  person  who  regis- 
tered as  a  duly  licensed  dentist,  mandamus 
will  not  lie  to  require  a  clerk  to  cancel  a 
registration  made  by  his  predecessor  in  office, 
on  the  ground  that  it  was  procured  on  an 
insufficient  license  and  affidavit,  under  N.  Y. 
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Laws  (1895),  p.  418,  c.  626);  Reg.  v.  Burn- 
side,  8  U.  C.  Q.  B.  263. 

Revocation  of  liquor  license  see  Intoxicat- 
ing LiQUOKS,  23  Cyc.  157. 

7.  Macfarland  v.  U.  S.,  18  App.  Cas.  (D.  C.) 
554;  Bostock  v.  Sams,  95  Md.  400,  52  Atl. 
665. 

8.  Greene  v.  Damrell,  175  Mass.  394,  56 
N.  E.  707;  Ilartman  v.  Collins,  106  N.  Y. 
App.  Div.  11,  94  N.  Y.  Suppl.  63;  Hester 
V.  Thomson,  35  Wash.  119,  76  Pac.  734. 

9.  State  V.  Hurley,  73  Conn.  536,  48  Atl. 
215;  People  v.  Calder,  85  N.  Y.  App.  Div. 
31,  82  N.  Y.  Suppl.  822;  People  v.  D'Oench, 
.44  Hun  (N.  Y.)  33. 

10.  State  V.  Hurley,  73  Conn.  536,  48  Atl. 
215. 

11.  See  cases  cited  in  the  following  notes. 
Duties  of  fish  and  game  oflScers  generally 

see  Fish  and  Game. 

Enforcing  construction  of  fishway  see  in- 
fra, VII,  A,  9,  j,  (XI). 

12.  Abrams  v.  Hempstead,  10  N.  Y.  St. 
378. 

13.  Rowe  V.  Drisgell,  100  Va.  190,  40  S.  E. 
609  ( determination  of  whether  or  not  grounds 
are  natural  oyster-beds  is  judicial )  ;  Thurston 
V.  Hudgins,  93  Va.  780,  20  S.  E.  966. 

14.  Lewis  V.  Christian,  101  Va.  135,  43 
S.  E.  331,  writ  lies  to  compel  removal  of 
stakes  of  artificial  bed  set  by  inspector's  di- 
rection. 
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as  to  the  relief  of  a  pauper  cannot  be  controlled  by  mandamus,^^  nor  will  tlie  writ 
issue  to  interfere  with  a  discretion  reposed  in  commissioners  of  the  poor  unless 
such  discretion  has  been  abused, although  such  officers  may  be  compelled  to 
perform  ministerial  duties.^'  Mandamus  may  be  properly  employed  to  compel 
overseers  of  the  poor  to  obey  an  order  of  relief  or  to  enforce  an  order  of  removal.'^ 
Where  an  officer  has  expended  money  without  authority  of  law  he  cannot  compel 
reimbursement.^ 

N.  Public  ContPactS  —  l.  In  General.  A.  purely  ministerial  duty  imposed 
upon  public  officers  with  regard  to  municipal  contracts  may  be  enforced  by  man- 
damus but  where  a  discretion  is  vested,  the  execution  of  an  agreement  or  the 
taking  of  steps  toward  the  consranmation  thereof  will  not  be  compelled,^^  and 
where  a  discretion  with  regard  to  a  public  contract  has  been  exercised  it  will  not 
be  reviewed.^  So  a  contractor  cannot  by  mandamus  compel  the  execution  of  a 
contract  which  a  city  has  declined  to  proceed  with.^^  In  any  event  mandamus 
will  not  lie  to  compel  the  making  of  a  public  contract  in  the  absence  of  a  clear 
dnty;^  and  where  there  is  no  duty  on  the  part  of  an  officer  to  enter  into  a 
contract  he  cannot  be  compelled  to  execute  evidence  of  such  contract.^^  Where 
a  street  improvement  contract  has  been  repudiated  by  the  city  the  contractor  has 
no  right  to  enforce  the  performance  by  the  municipal  officers  of  acts  preliminary 
to  the  execution  of  the  contract.^^ 

2.  Letting  to  Lowest  Bidder.    The  duty  of  public  officers  who  are  required  to 


15.  Matter  of  McDougall,  21  U.  C.  Q.  B. 
SO,  holding  that  a  person  who  had  furnished 
relief  to  a  pauper  could  not  compel  repay- 
ment by  a  town. 

The  granting  or  refusal  of  an  order  of  re- 
lief by  justices  of  the  peace  is  discretionary 
and  cannot  be  reviewed  by  mandamus. 
Palmer  v.  Reynolds,  5  Pa.  Dist.  578. 

16.  Lynah  i*.  St.  Paul's  Parish  Poor 
Com'rs,  2  McCord  (S.  C. )  170.  See  also 
Matter  of  McDougall,  21  U.  C.  Q.  B.  80. 

17.  Lynah  v.  St.  Paul's  Parish  Poor 
Com'rs,  2  McCord  (S.  C.)  170. 

18.  Armstrong  v.  Berwick  Borough,  10 
Pa.  Co.  Ct.  337. 

19.  Porter  Tp.  v.  Jersey  Shore  Overseers, 
82  Pa.  St.  275;  Com.  v.  Bohan,  5  Kulp  (Pa.) 
190. 

20.  People  v.  Emigration  Com'rs,  27  Barb. 
(N.  Y. )  562  {reversing  15  How.  Pr.  177], 
holding  that  no  writ  'would  issue  to  reim- 
burse an  officer  for  the  relief  of  an  immi- 
grant. 

21.  Milburn  v.  Glynn  County  Com'rs,  112 
Ga.  160,  37  S.  E.  178  (holding  that  man- 
damus will  lie  to  compel  entry  of  contract 
on  minutes)  ;  Home  Constr.  Co.  v.  Duncan, 
68  S.  W.  15,  24  Ky.  L.  Rep.  94  (holding 
that  mandamus  lies  to  compel  city  officers 
to  execute  a  contract  in  accordance  Avith  an 
ordinance  which  has  been  adjudged  valid)  ; 
Com.  V.  George,  148  Pa.  St.  463,  24  Atl.  59, 
61  (duty  of  controller  to  certify  contract). 

22.  Detroit  Free  Press  Co.  v.  State  Audi- 
tors, 47  Mich.  135,  10  N.  W.  171;  State  f. 
McGrath,  91  Mo.  386,  3  S.  W.  846;  Carpenter 
r.  Yeadon  Borough,  207  Pa.  St.  396,  57  Atl. 
837  (holding  that  the  courts  will  not  by 
mandamus  compel  a  borough  to  publish  an 
ordinance  containing  a  contract  by  the  bor- 
ough with  an  individual  so  as  to  complete 
the  contract)  ;  Dickerson  v.  Peters,  71  Pa. 
St.  53. 


23.  Fairchild  v.  Wall,  93  Cal.  401,  29  Pac. 

60  (holding  that  where  a  street  commissioner 
has  exercised  his  discretion  as  to  whether  the 
owners  of  three  fourths  of  a  street  frontage 
have  elected  to  do  work  ordered  on  the  street 
and  has  entered  into  a  contract  with  such 
persons,  his  act  cannot  be  controlled  by  man- 
damus) ;  State  v.  Allen,  8  Wash.  168,  35  Pac. 
()09  (holding  that  an  act  of  a  county  board 
within  its  jurisdiction  rescinding  the  award 
of  a  contract  and  awarding  it  to  another 
cannot  be  reviewed  by  mandamus ) . 

24.  People  v.  Campbell,  72  N.  Y.  496; 
People  v.  Aldridge,  83  Hun  (N.  Y.)  279,  31 
N.  Y.  Suppl.  920,  holding  an  action  for  dam- 
ages adequate. 

25.  California. —  Maxwell  v.  Los  Angeles 
County  Sup'rs,  (1893)  32  Pac.  443,  holding 
that  mandamus  will  not  lie  to  compel  an  ad- 
vertisement for  bids  where  no  duty  exists. 

Louisiana. —  State  v.  Fitzpatrick,  45  La. 
Ann.  269,  12  So.  353,  holding  that  where  a 
contract  does  not  conform  to  the  require- 
ments  of  law  the  mayor  of  a  city  cannot  be 
compelled  to  sign  it. 

Missouri.— ^tditQ  V.  St.  Louis,  161  Mo.  371, 

61  S.  W.  658,  holding  that  a  board  of  public 
officers  will  not  be  compelled  to  enter  into  a 
contract  where  the  ordinance  authorizing  it 
is  silent  as  to  important  details. 

Ohio. — American  Clock  Co.  v.  Licking 
County  Com'rs,  31  Ohio  St.  415,  holding  that 
writ  would  not  lie  where  notice  had  not  been 
given  in  conformity  with  the  statute. 

Wisconsin. —  Milwaukee  v.  State,  97  Wis. 
437,  73  N.  W.  23,  holding  that  mandamus  to 
compel  action  on  bids  would  not  lie. 

United  States. —  U.  S.  v.  Lamont,  155 
U.  S.  303,  15  S.  Ct.  97,  39  L.  ed.  160. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  181. 

26.  U.  S.  V.  Lamont,  155  U.  S.  303,  15 
S.  Ct.  97.  39  L.  ed.  160. 

27.  State  v.  West,  26  La.  Ann.  322. 
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let  a  contract  to  the  lowest  bidder  is  usually  regarded  as  to  such  degree  discre- 
tionary as  not  to  be  subject  to  control  by  mandamus,^^  particularly  where  the 
officer  or  board  intrusted  with  the  duty  is  given  the  right  to  reject  any  and  all 
bids,^^  or  to  reject  all  bids  in  case  the  public  interest  will  be  subserved,^  or  is 
required  to  let  to  the  lowest  rehable  or  responsible  bidder,^^  unless  there  is  clear 
proof  of  fraud  or  bad  faith.^^  Where  an  award  has  been  made  and  remains  unre- 
voked, mandamus  cannot  be  issued  to  compel  an  award  to  another,^  especially 
where  there  has  been  work  done.^"^    Mandamus  in  behalf  of  the  lowest  bidder  has 


28.  Iowa, —  Vincent  v.  Ellis,  116  Iowa  609, 
88  N.  W.  836. 

Kentucky. — See  Trapp  v.  Newport,  115  Ky. 
840,  74  S.  W.  1109,  25  Ky.  L.  Kep.  224, 
mandatory  injunction. 

Michigan. —  Grant  v.  Detroit,  91  Mich.  274, 
51  N.  W.  997,  holding  that  in  the  absence  of 
any  fraud  or  any  violation  of  the  law,  the 
common  council  has  the  right  to  reject  a  con- 
tract and  to  refuse  to  go  on  with  the  work. 

Nebraska. —  State  v.  Lincoln,  68  Nebr. 
597,  94  N.  W.  719;  State  v.  Kendall,  15 
Nebr.  262,  18  N.  W.  85.  But  compare  State 
!V.  Cornell,  52  Nebr.  25,  71  N.  W.  961;  Marsh 

State,  2  Nebr.  (Unoff.)  372,  96  N.  W.  520. 

New  York. —  People  v.  Contracting  Bd.,  33 
N.  Y.  382  [affirming  33  Barb.  510  (reversing 
20  How.  Pr.  206)]:  People  v.  Croton  Aque- 
duct Bd.,  26  Barb.  240 ;  People  v.  New  York 
Bd.  of  Education,  5  N.  Y.  Suppl.  392 ;  People 
V.  Smith,  12  Abb.  Pr.  133 ;  People  v.  New  York 
Aldermen,  11  Abb.  Pr.  289.  But  compare 
People  V.  Contracting  Bd.,  46  Barb.  254 
[distinguishing  People  v.  Contracting  Bd., 
33  N.  Y.  382;  People  v.  Contracting  Bd.,  27 
N.  Y.  378]. 

Pennsylvania. —  See  Senior  v.  Douglass,  14 
Wkly.  Notes  Cas.  454. 

Texas. —  Brown  v.  Houston,  ( Civ.  App. 
1898)  48  S.  W.  760. 

Washington. —  Times  Pub.  Co.  v.  Everett, 
9  Wash.  518,  37  Pac.  695,  43  Am.  St.  Bep. 
865. 

In  Ohio  it  has  been  held  that  the  act  is 

ministerial  only  and  may  be  enforced  by 
mandamus  (State  v.  Delaware  County  Bd. 
of  Education,  42  Ohio  St.  374;  State  v. 
Crawford  County,  17  Ohio  Cir.  Ct.  370,  9 
Ohio  Cir.  Dec.  715.  But  see  State  v.  Print- 
ing Com'rs,  18  Ohio  St.  386,  holding  that  a 
writ  would  not  issue  where  there  was  un- 
reasonable delay,  the  difference  in  the  bids 
did  not  appear,  and  the  successful  bidder  had 
already  incurred  expense.  And  compare 
Ohio  cases  cited  in  notes  following),  even 
after  an  award  to  another  bidder  who  has 
proceeded  to  the  performance  of  the  work 
(Boren  v.  Darke  County  Com'rs,  21  Ohio  St. 
311.  See  contra,  Deckman  v.  Oak  Harbor,  10 
Ohio  Cir.  Ct.  409,  6  Ohio  Cir.  Dec.  729,  hold- 
ing that  writ  would  not  issue  where  the  con- 
tract had  been  let  and  performed  and  a  large 
part  of  the  contract  price  paid).  A  clear  legal 
right  must  be  shown.  State  v.  Hamilton 
County,  20  Ohio  St.  425.  The  second  lowest 
bidder  is  not  entitled  to  the  writ  on  the  re- 
jection of  the  lowest.  Strack  r.  Battcrman, 
18  0],io  Cir.  Ct.  36,  9  Ohio  Cir.  Dec.  862. 
VVIhuc,  llic  bids  are  not  competitive  there  is 
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a  discretion.  State  v.  Toledo  Bd.  of  Educa- 
tion, 14  Ohio  Cir.  Ct.  15,  7  Ohio  Cir.  Dec. 
338. 

29.  Akron  v.  France,  24  Ohio  Cir.  Ct.  63; 
State  V.  Board  of  Education,  13  Ohio  Cir. 
Ct.  603,  5  Ohio  Cir.  Dec.  379.  See  also  State 
v.  Cincinnati,  3  Ohio  Cir.  Ct.  542,  2  Ohio 
Cir.  Dec.  312. 

30.  Stanley-Taylor  Co.  v.  San  Francisco, 
135  Cal.  486,  67  Pac.  783  (holding  t\mt  it 
was  immaterial  that  the  decision  was  errone- 
ous or  the  reasons  bad)  ;  Douglass  v.  Com., 
108  Pa.  St.  559  [reversing  14  Wkly.  Notes 
Cas.  453]  (holding  that  county  commission- 
ers may  reject  a  printing  bid  on  the  ground 
that  the  bidder  once  defrauded  the  county). 

31.  Illinois.— KeWj  v.  Chicago,  62  111.  279; 
Cook  County  v.  People,  78  111.  App.  586 
[affirmed  in  180  111.  160,  54  N.  E.  164]. 

Iowa. —  Hanlin  v.  Charles  City  Independ- 
ent Dist.,  66  Iowa  69,  23  N.  W.  268. 

Missouri. —  State  v.  McGrath,  91  Mo.  386, 
3  S.  W.  846. 

Montana. —  State  v.  Rickards,  16  Mont. 
145,  40  Pac.  210,  50  Am.  St.  Rep.  476,  28 
L.  R.  A.  298. 

07wo.— State  v.  Columbus,  9  Ohio  S.  &  C. 
PI.  Dec.  336,  6  Ohio  N.  P.  347. 

Pennsylvania. —  Findley  v.  Pittsburgh,  82 
Pa.  St.  351;  Com.  v.  Mitchell,  82  Pa.  St. 
343 ;  Powden  v.  Eschelman,  15  Lane.  L.  Rev. 
249;  Office  Specialty  Mfg.  Co.  v.  Monroe 
County,  3  North.  Co.  Rep.  224. 

South  Dakota. —  In  re  McCain,  9  S.  D.  57, 
68  N.  W.  163. 

33.  Findley  v,  Pittsburgh,  82  Pa.  St.  351; 
Com.  V.  Mitchell,  82  Pa.  St.  343;  Com.  v. 
Philadelphia  Guardians  of  Poor,  16  Phila. 
(Pa.)  6,  13  Wkly.  Notes  Cas.  61,  so  hold- 
ing where  the  advertisement  reserved  the 
right  to  reject  anv  and  all  bids. 

33.  People  v.  Contracting  Bd.,  27  N.  Y. 
378 ;  Matter  of  Hilton  Bridge  Constr.  Co., 
13  N.  Y.  App.  Div.  24,  43  N.  Y.  Suppl.  99; 
Weed  V.  Beach,  56  How.  Pr.  (N.  Y.)  470, 
Capital  Printing  Co.  v.  Hoey,  124  N.  C.  767, 
33  S.  E.  160  (no  writ  to  make  contract  with 
one  when  contract  made  with  another)  ; 
State  v.  Fond  du  Lac  Bd.  of  Education,  24 
Wis.  683. 

34.  State  v.  Police  Jury,  108  La.  311,  32 

So.  363  (holding  that  the  remedy  of  the  low- 
est bidder  for  a  ferry  franchise  is  by  direct 
action,  not  mandamus,  especially  when  the 
contract  was  let  to  another  who  has  for  two 
months  been  engaged  in  running  the  ferry)  ; 
Talbot  Paving  Co.  v.  Detroit,  91  Mich.  262, 
51  N.  W.  933;  Deckman  v.  Oak  Harbor,  10 
Ohio  Cir.  Ct.  409,  6  Ohio  Cir.  Dec.  729.  But 
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also  been  refused  on  the  ground  that  he  has  no  clear  legal  right,^^  and  because  of 
another  adequate  remedy  by  an  action  for  damages    or  by  an  appeal.^' 

3.  Bonds,  Deposits,  and  Other  Conditions  Precedent.  A  bidder  cannot  compel 
the  letting  of  a  contract  to  him  where  he  has  not  complied  with  conditions 
precedent  or  where  conditions  precedent  to  the  valid  letting  of  the  contract 
have  not  been  performed.^^  Where  an  unlawful  condition  has  been  required  in 
a  contractor's  bond  he  may  by  mandamus  compel  the  acceptance  of  a  bond  omit- 
ting such  condition.*^  Where  a  contractor  has  made  a  deposit  as  security  for  the 
performance  of  a  contract  he  cannot  by  mandamus  compel  a  return  of  such 
deposit  in  case  the  result  would  be  to  control  the  discretion  of  an  officer  as  to  the 
fact  of  satisfactory  performance.*^ 

4.  Enforcement  —  a.  In  General.  Mandamus  is  not  a  proper  remedy  to  com- 
pel municipal  or  pubHc  corporations  to  perform  specifically  their  ordinary  business 
contracts,'*^  or  to  enforce  an  illegal  contract.'*^ 

b.  Payment  of  Contract  Price.""  Where  a  nmnicipal  corporation  has  legally 
contracted  for  certain  work  to  be  done,  and  to  be  paid  for  in  a  certain  specified 
way,  the  corporation  may,  on  the  completion  of  the  work,  be  compelled  by  man- 
damus to  carry  out  the  stipulations  as  to  payment  contained  in  the  contract.*^ 
Mandamus  for  this  purpose  will  not  issue,  however,  where  there  is  another  ade- 
quate remedy  a  clear  legal  right  must  exist,*^  and  the  contractor  must  have  com- 
plied with  the  contract.*^  Under  these  rules,  where  an  officer  refuses  to  perform 
a  ministerial  duty  essential  to  the  compensation  of  a  contractor,  he  may  be  com- 


comipare  Boren  v.  Darke  County  Com'rs,  21 
Ohio  St.  311. 

35.  People  v.  Croton  Aqueduct  Bd.,  2G 
Barb.  (N.  Y.)  240;  Tribune  Printing,  etc., 
Co.  V.  Barnes,  7  N.  D.  591,  75  N.  W.  904 
(where  writ  to  compel  consideration  of  print- 
ing bid  of  non-resident  of  state  was  denied)  ; 
Com.  V.  Philadelphia  Guardians  of  Poor,  IG 
Phila.  (Pa.)  6,  13  Wkly.  Notes  Cas.  61. 

36.  People  v.  New  York  Bd.  of  Education, 
5  N.  Y.  Suppl.  392. 

37.  State  f.  Allen,  8  Wash.  168,  35  Pac. 
609. 

38.  State  f.  Bartley,  50  Nebr.  874,  70 
N.  W.  367,  where  mandamus  was  refused 
where  requisite  bond  had  not  been  given. 

39.  State  r.  Benzenberg,  108  Wis.  435,  84 
N.  W.  858,  so  holding  where  no  plea  or  pro- 
file of  the  work  had  been  filed  as  required 
by  statute. 

'40.  People  v.  Edgcomb,  112  N.  Y.  App. 
Div.  604,  98  N.  Y.  Suppl.  965,  holding  ac- 
ceptance of  bond  for  public  printing  not  re- 
quiring use  of  union  label  could  be  com- 
pelled. 

41.  Com.  V.  Philadelphia,  211  Pa.  St.  85, 
60  Atl.  549. 

42.  Parrott  v.  Bridgeport,  44  Conn.  180, 
26  Am.  Rep.  439;  People  v.  Dulaney,  96  111. 
503;  Ingerman  y.  Conroy,  128  Ind.*^  225,  27 
N.  E.  499;  State  v.  Mortensen,  69  Nebr.  376, 
95  N.  W.  831.  See  also  State  v.  Howard 
County,  39  Mo.  375;  State  v.  Zanesville,  etc.. 
Turnpike  Road  Co.,  16  Ohio  St.  308. 

43.  Mahon  v.  Halsted,  39  N.  J.  L.  640. 
Where  a  contract  has  been  illegally  awarded 

to  a  person  other  than  the  lowest  bidder  it 
has  been  held  that  the  contractor  cannot 
compel  the  mayor  by  mandamus  to  draw  a 
warrant  for  an  amount  audited  by  the  com- 
mon council.  People  v.  Gleason,  121  N.  Y. 
631,  25  N.  E.  4  [reversing  8  N.  Y.  Suppl.  728, 


and  distinguishing  East  River  Gaslight  Go. 
V.  Donnelly,  93  N.  Y.  557]. 

44.  Pajonent  of  claims  by  municipality 
in  general  see  hifra,  VI,  U. 

45.  State  v.  New  Orleans,  29  La.  Ann. 
863. 

After  completion  of  a  contract  for  the  erec- 
tion of  a  system  of  public  waterworks,  man- 
damus will  lie  to  compel  the  commissioner 
and  council  of  a  city  to  test  the  works  ac- 
cording to  the  terms  of  the  contract,  and 
in  case  they  are  found  to  comply  therewith 
to  accept  them.  State  v.  Crete,  32  Nebr.  568, 
49  N.  W.  272,  holding  that  mandamus  might 
be  granted  upon  the  relation  of  a  creditor 
of  a  contractor  who  was  the  equitable  owner 
of  the  property. 

46.  Elmendorf  v.  Jersey  City,  41  N.  J.  L. 
135,  holding  that  the  writ  would  not  lie  to 
enforce  payment  of  an  award  by  a  referee. 
See,  generally,  supra,  II,  D. 

47.  People  v.  Color,  61  N.  Y.  App.  Div. 
223,  70  N.  Y.  Suppl.  482  [affirmed  in  168 
N.  Y.  6,  60  N.  E.  1046],  where  contractor 
had  not  complied  with  eight-hour  law.  See, 
generally,  supra,  II,  B,  1. 

48.  Dameron  v.  Cleveland  County,  46  N.  C. 
484. 

Violation  of  an  unconstitutional  labor  law 

with  which,  under  his  contract,  the  contrac- 
tor is  bound  to  comply,  will  not  prevent  man- 
damus to  compel  payment.  People  v.  Grout, 
179  N.  Y.  417,  72  N.  E.  464  [reversing  96 
N.  Y.  App.  Div.  607,  89  N.  Y.  Suppl.  1113] 
(holding  that  a  contractor  might  compel 
payment,  although  he  had  violated  the  eight- 
hour  law)  ;  People  v.  Coler,  166  N.  Y.  144, 
59  N.  E.  776  [affirming  56  N.  Y.  App.  Div. 
459,  68  N.  Y.  Suppl.  767]  ;  People  v.  Coler, 
166  N.  Y.  1,  59  N.  E.  716,  82  Am.  St.  Rep. 
605,  52  L.  R.  A.  814  [affirming  56  N.  Y.  App. 
Div.  98,  67  N.  Y.  Suppl.  701]. 

[VI,  N,  4,  b] 
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palled  by  mandamus.*^  So  the  levy  and  collection  of  a  special  assessment,*  the 
issuance' of  bonds/^  the  execution  of  a  certificate  by  an  engineer  upon  his  finding 
that  the  work  has  been  conipleted,^^  or  the  making  of  measurements  and  esti- 
mates upon  which  payment  is  conditioned  may  be  compelled  ;  and  where  a  min- 
isterial officer  has  a  special  fund  in  his  hands  for  the  payment  of  sums  due  upon 
a  contract,  payment  therefrom  may  be  enforced  by  mandamus  but  an  officer 
cannot  be  compelled  to  certify  to  the  existence  of  funds  available  to  payment 
where  such  funds  do  not  exist  at  the  time  of  the  certificate.^^  Discretionary  acts 
cannot,  however,  be  controlled.^^  So  the  judicial  act  of  a  board  in  determining 
the  correctness  of  an  estimate  upon  a  public  work,^'^  or  its  action  upon  a  particular 
claim  for  work  and  material,^^  cannot  be  reviewed  by  mandamus.  The  issuance 
of  a  warrant  to  pay  the  contract  price  cannot  be  compelled  in  the  absence  of  a 
proper  certificate  of  approval,^^  nor  will  the  payment  of  a  warrant  be  compelled, 
pending  an  appeal  from  the  order  allowing  it.^ 

0.  Public  Works  and  Improvements — l.  In  General.  Ministerial  duties 
with  reference  to  the  making  and  maintenance  of  public  works  and  improve- 
ments may  be  en  forced  by  mandamus,^^  under  the  general  rules  which  have 
already  been  considered.®^  The  incurring  of  indebtedness  for  this  purpose,  how- 
ever, is  usually  within  the  discretion  of  the  municipal  authorities,  and  where 
such  is  the  case  it  cannot  be  coerced.^    Where  an  administrative  board  is  charged 


49.  John  H.  Parker  Co.  V.  New  York,  110 
N.  Y.  App.  Div.  360,  97  N.  Y.  Suppl.  200. 

50.  See  infra,  VI,  V,  10. 

51.  See  infra,  VI,  S. 

52.  Conn  v.  Cass  Comity,  151  Ind.  517,  51 
K  E.  1062.  See  also  State  v.  Bever,  143  Ind. 
488,  41  N.  E.  802. 

53.  Wren  v.  Indianapolis,  96  Ind.  206; 
People  V.  Buffalo  State  Asylum,  8  N.  Y. 
Suppl.  395,  holding  that  the  fact  that  the 
appropriation  made  by  the  state  to  pay  for 
the  buildings  has  been  exhausted  is  no  an- 
swer to  a  proceeding  to  compel  defendant  to 
ascertain  and  certify  the  amount  due  plain- 
tiff for  work  on  the  buildings,  as  it  is  to 
be  presumed  that  the  state  will  make  pro- 
vision for  payment  on  the  production  of  the 
requisite  evidence  of  the  claim. 

54.  Fitzhugh  v.  Ashworth,  119  Cal.  393, 
51  Pac.  635  (holding  that  money  advanced  to 
the  superintendent  of  streets  by  the  contrac- 
tor to  cover  the  compensation  of  the  city  en- 
gineer as  part  of  the  "  incidental  expenses  " 
required  by  law  to  be  so  advanced  to  the 
superintendent  of  streets  is  held  by  the  su- 
perintendent of  streets  in  his  official  capacity, 
and  it  is  a  duty  enjoined  upon  him  by  law 
to  pay  the  sum  to  the  party  entitled  thereto ; 
and  mandamus  is  a  proper  proceeding  to  en- 
force the  rights  of  such  party)  ;  Ingerman  r. 
State,  128  Ind.  225,  27  N.  E.  499;  Jackson 
County  V.  Branaman,  (Ind.  App.  1907)  79 
N.  E.  923;  People  v.  Syracuse,  144  N.  Y. 
63,  38  N.  E.  1006  [affirming  65  Hun  321,  20 
N.  Y.  Suppl.  236] ;  Portland  Stone  Ware  Co. 
V.  Taylore,  17  R.  I.  33,  19  Atl.  1086. 

In  case  of  void  assessment. —  Mandamus  to 
compel  payment  to  a  contractor  from  a 
special  assessment  will  not  lie  where  the 
assessment  had  been  adjudged  invalid  in  a 
suit  brought  by  a  taxpayer  to  recover  back 
what  he  had  paid.  People  v.  East  Saginaw, 
40  Mich.  336. 

55.  People  v.  Coler,  41  N.  Y.  App.  Div. 

[VI,  N,  4.  b] 


463,  58  N.  Y.  Suppl.  988,  holding  that  the 
Greater  New  York  Charter,  §  149,  providing 
for  the  certificate  of  the  city  controller  that 
means  are  provided  for  payments  under  a 
contract  with  the  city,  does  not  entitle  a 
contractor  to  a  peremptory  Avrit  of  manda- 
mus to  compel  the  controller  to  issue  such 
certificate  where  there  are  no  funds  to  apply 
on  the  contract,  although  there  had  pre- 
viously been  funds  that  should  have  been 
kept  for  such  purpose. 

56.  Seymour  v.  Ely,  37  Conn.  103,  holding 
that  a  contractor  cannot  compel  a  superin- 
tendent of  streets  to  certify  that  the  streets 
have  been  kept  in  repair  in  accordance  with 
the  contract.  See,  generallv,  supra,  II,  C, 
2,  a. 

57.  Indianapolis  v.  Patterson,  33  Ind. 
157. 

58.  State  v.  Flad,  108  Mo.  614,  18  S.  W\ 
1128. 

59.  Schwanbeck  t\  People,  15  Colo.  64,  24 
Pac.  575. 

Issuance  of  warrants  in  general  see  infra, 
VI,  U,  5. 

60.  Lobeck  i\  State,  (Nebr.  1904)  101 
N.  W.  247. 

Payment  of  warrants  in  general  see  infra, 
VI,  U,  6. 

61.  See  cases  cited  infra,  this  section. 
Special  assessments  see  infra,  VI,  V,  10. 
Taxation  for  public  improvements  see  in- 
fra, VI,  V,  1,  i. 

62.  See  supra,  II. 

63.  Illinois. —  People  v.  Hyde  Park,  117 
111.  462,  6  N.  E.  33. 

Indiana. —  Harrison  Tp.  Advisorv  Bd.  v. 
State,  (1906)  76  N.  E.  986,  writ  to  compel 
building  of  school-house  must  show  funds  on 
hand. 

Michigan. —  People  v.  Post,  30  Mich.  353, 
holding  that'  a  bridge  would  not  be  compelled 
when  cost  would  be  in  excess  of  sum  avail- 
able. 
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with  the  duty  of  performing  several  acts  involving  expenditures,  and  there  are  no 
funds  available  suliicient  to  permit  the  performance  of  all,  courts  will  not  ordi- 
narily by  mandamus  direct  the  board  wiiich  act  to  perform  and  which  to  leave 
unperformed.*^ 

2.  Bridges.^  Where  the  authorities  having  supervision  and  control  of  public 
bridges  are  vested  with  a  discretion  as  to  the  erection  of  such  bridges,  the  exer- 
cise of  their  discretion  will  not  be  controlled  by  mandamus.^^  Mandamus  will, 
however,  lie  to  enforce  a  specific  duty  with  regard  to  the  erection  of  a  bridge, 
where  it  is  imposed  by  law  and  no  discretion  is  vested.^^  In  a  similar  case  a  tax 
to  raise  a  sum  necessary  to  pay  for  a  bridge  may  be  enforced,^^  or  a  writ  will  lie 
to  compel  compliance  with  a  statute  requiring  a  municipality  to  acqnire  a  toll- 
bridge  and  make  it  free,^^  or  to  compel  a  county  to  contribute  to  the  expenses 
incurred  by  a  town  in  building  a  bridge,"™  or  conversely  to  compel  a  city  to  con- 
tribute to  a  county ."^^    A  county  cannot,  however,  be  compelled  to  build  a  bridge 


'New  Jersey. —  Justice  v.  Logan  Tp.,  71 
N.  J.  L.  107,  58  Atl.  74,  holding  that  a'board 
would  not  be  compelled  to  make  a  contract 
for  the  care  of  roads  in  excess  of  the  avail- 
able appropriation. 

New  York. —  Matter  of  Lloyd  Town  Bd., 
7  N.  Y.  Suppl.  165,  where  town  board  was 
not  required  to  borrow  money  to  build  a 
road. 

Ohio.—  State  v.  Colebrook  Tp.  Bd.  of  Edu- 
cation, 24  Ohio  Cir.  Ct.  383,  centralization 
of  schools  not  compelled  where  there  were 
no  funds  to  provide  buildings.  See  also  State 
V.  Board  of  Elections,  24  Ohio  Cir.  Ct.  654, 
where  the  purchase  of  a  voting  machine  w^as 
not  compelled  where  there  were  no  funds. 

Pennsylvania. —  Com.  v.  McFadden,  14 
Phila.  161,  8  Wkly.  Notes  Cas.  454,  holding 
that  a  mandamus  to  lay  pipe  would  not  issue 
where  no  appropriation  had  been  made  to 
enable  the  engineer  to  contract  for  and  pro- 
ceed with  the  work. 

West  Virginia. — State  v.  Wvoming  County 
Ct.,  47  W.  Va.  672,  35  S.  E.  959,  holding 
that  erection  of  a  court-house  would  not  be 
compelled  where  debt  would  be  imposed  in 
excess  of  that  \vhich  could  be  obtained  by 
taxation  within  legal  limit. 

64.  Farris  v.  State,  46  Nebr.  857,  65  N.  W. 
890. 

65.  Mandamus  to  compel  repair  or  rebuild- 
ing see  Bridges,  5  Cyc.  1087  et  seq. 

66.  Georgia. —  Patterson  v.  Taylor,  98  Ga. 
646,  25  S.  E.  771,  holding  that  the  discretion 
of  the  ordinary  of  a  county  would  not  be 
controlled,  although  two  successive  grand 
juries  had  recommended  that  the  bridge  be 
built  at  the  particular  place. 

Illinois. —  People  v.  Highway  Com'rs,  118 
111.  239,  8  N.  E.  684;  St.  Clair  County  v. 
People,  85  111.  396;  People  v.  Highway 
Com'rs,  32  111.  App.  164. 

Indiana. —  Daviess  County  v.  State,  141 
Ind.  187,  40  N.  E.  686. 

Minnesota. —  State  v.  Somerset,  44  Minn. 
549,  47  N.  W.  163. 

Missouri. —  State  v.  Thomas,  183  Mo.  220, 
82  S.  W.  106. 

New  Jersey. —  State  v.  Essex  County,  23 
N.  J.  L.  214.  ^ 

Ohio.—  Stat«  V.  Henry  County,  31  Ohio  St. 


Tennessee. —  State  v.  Wayne  County,  108 
Tenn.  259,  67  S.  W.  72. 

West  Virginia. — State  v.  Wood  County  Ct., 
33  W.  Va.  589,  11  S.  E.  72. 

Wisconsin. —  State  v.  Mt.  Pleasant,  16 
Wis.  613. 

Canada. —  Brooks  v.  Haldimand  Corp.,  3 
Ont.  App.  73  [reversing  41  U.  C.  Q.  B.  381] 
( holding  discretion  of  council  as  to  erection 
of  bridge  would  not  be  interfered  with)  ;  Re 
Wescott,  33  U.  C.  Q.  B.  280.  And  see  Re 
Kinnear,  30  U.  C.  Q.  B.  398,  holding  that 
where  the  right  was  doubtful  the  parties 
should  be  left  to  their  remedy  by  indictment 
and  that  the  place  of  erection  was  discretion- 
ary. 

67.  People  v.  Dover,  etc.,  Highway  Com'rs, 
158  111.  197,  41  N.  E.  1105;  Ottawa  v.  Peo- 
ple, 48  111.  233;  People  v.  Macon  County,  19 
111.  App.  264  [affirmed  in  121  111.  616,  13 
N.  E.  220]  ;  York  County  Com'rs  v.  Com., 
72  Pa.  St.  24  (holding  that  where  a  county 
bridge  was  authorized  in  1859  and  nothing 
was  done  toward  erection  till  1871,  manda- 
mus would  then  lie  to  compel  the  commis- 
sioners to  erect  it)  ;  Billman  v.  Carroll  Tp., 
1  Pa.  Co.  Ct.  129;  Brander  v.  Chesterfield 
Justices,  5  Call  (Va.)  548,  2  Am.  Dec.  606; 
Com.  V.  Kanawha  County  Justices,  2  Va.  Cas. 
499;  Com.  v.  Fairfax  County  Justices,  2  Va. 
Cas.  9. 

The  duty  must  be  clear. —  Com.  v.  West- 
field  Borough,  11  Pa.  Co.  Ct.  369,  where 
bridge  approaches  were  not  compelled  to  be 
built. 

Consideration  of  the  plans  of  a  proposed 
bridge  may  be  compelled.  Muskingum 
County  V.  Board  of  Public  Works,  39  Ohio 
St.  628. 

68.  See  infra,  VI,  V,  1,  i. 

69.  State  v.  Bangor,  98  Me.  114,  56  Atl. 
589. 

70.  White  County  v.  People,  222  111.  9,  78 
N.  E.  13;  Will  County  v.  People,  110  111. 
511.  And  see  Madison  County  v.  People,  16 
111.  App.  305,  holding  that  the  county  need 
not  contribute  to  a  bridge  until  the  town 
pays  its  share. 

Contribution  to  bridge  funds  in  general 
see  Bridges,  5  Cyc.  1060. 

71.  U.  S.  V.  Washington,  28  Fed.  Cas.  No. 
16,646,  2  Cranch  C.  C.  174. 

[VI.  0,  2] 
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where  to  do  so  it  would  be  required  to  incur  a  debt  beyond  its  legal  lirnitJ^  Man- 
damus will  not  issue  where  there  is  a  probability  that  the  proper  authorities  will 
soon  act."^^ 

3.  Drainage  and  Irrigation.  Mandatory  duties  with  regard  to  the  construc- 
tion and  maintenance  of  public  drainage  systems  may  be  enforced  by  man- 
damus/* For  example  drainage  commissioners  may  be  compelled  to  provide 
sufficient  outlets  for  the  system,'^^  or  to  bridge  a  ditch,^^  or  to  keep  a  ditch  in 
repair.'^  A  drainage  district  may  be  compelled  by  mandamus  to  pay  a  judg- 
ment.^^  But  payment  of  a  claim  by  a  sanitary  district  will  not  be  ordered  where 
a  receipt  in  full  is  not  tendered  as  required  by  the  order  authorizing  payment.'^ 
A  ditch  commissioner  who  has  money  in  his  hands  from  an  assessment  for  a  spe- 
cial purpose  may  be  comj^elled  to  distribute  the  fund  as  directed  by  law.^  The 
duty  of  officers  of  an  irrigation  district  to  assume  the  management  of  the  entire 
district  may  be  enforced  by  mandamus.^^  The  president  of  a  reclamation  district, 
which  is  a  public  corporation,  cannot  be  compelled  by  mandamus  to  perform  acts 
which  do  not  pertain  to  his  official  duties.^^ 

4.  Highways  and  Streets  —  a.  Establishment  of  Highways.  A  discretion 
vested  in  a  board  of  county  or  highway  commissioners  or  other  body,  with  regard 
to  the  establishment  of  highways,  cannot  be  controlled  by  mandamus.^^  In  case, 
however,  the  duty  is  one  which  may  be  regarded  as  purely  ministerial,  it  may  be 
enforced.^*    In  accord  with  the  general  rules  governing  mandamus  the  right  must 


72.  White  County  v.  People,  222  111.  9,  78 
N.  E.  13.    See  also  sw^a,  VI,  O,  1. 

73.  Oxby  V.  Kalkaska,  etc..  County,  124 
Mich.  463,  83  N.  W.  132,  where  mandamus 
to  compel  the  building  of  a  bridge  by  ad- 
joining counties  was  refused. 

74.  See  cases  cited  in  the  following  notes. 
Contribution. —  A  probate  judge   may  be 

compelled  to  appoint  freeholders  in  a  pro- 
ceeding to  secure  the  payment  by  the  upper 
county  to  the  lower  county  of  the  cost  of 
outlet  ditches.  Cuff  v.  State,  52  Ohio  St. 
361,  43  N.  E.  1039. 

75.  Peotone,  etc.,  Drainage  Dist.  No.  1  t\ 
Adams,  163  111.  428,  45  N.  E.  266. 

76.  Union  Drainage  Dist.  No.  1  v.  O'Reilly, 
34  111.  App.  298  {affirmed  in  132  111.  631,  24 
N.  E.  426],  so  holding  whether  the  ditch 
was  within  or  without  the  district. 

77.  Stephens  v.  Moore  Tp.,  25  Ont.  App. 
42;  White  v.  Gosfield  Tp.,  2  Ont.  287. 

78.  Lewis  v.  Union  Drainage  Dist.  No.  1, 
111  111.  App.  222,  where  the  judgment  had 
adjudicated  that  the  commissioners  either 
had  money  on  hand  or  had  levied  a  tax  more 
than  sufficient  to  pay  the  same. 

Mandamus  to  compel  payment  of  judg- 
ments in  general  see  infra,  VI,  U,  1,  d. 

79.  People  v.  Reddick,  181  111.  334,  54 
N.  E.  963. 

80.  Ingerman  v.  State,  128  Ind.  225,  27 
N.  E.  499. 

81.  Harris  v.  Tarbet,  19  Utah  328,  57  Pac. 
33. 

82.  Angus  V.  Browning,  130  Cal.  502,  62 
Pac.  827,  holding  that  he  could  not  be  com- 
pelled to  apportion  and  pay  the  proceeds  of 
an  assessment  to  the  counties  entitled 
thereto. 

83.  California. —  People  i*.  Lake  County 
Com'rs,  33  Cal.  487,  holding  that  supervisors 
could  be  compelled  to  act  on  a  report  but 
not  to  open  road. 

[VI,  0,  2] 


Indiana. —  State  v.  Tippecanoe  County 
Com'rs,  131  Ind.  90,  30  N.  E.  892,  purchase 
of  gravel  road. 

loioa. —  Perry  v.  Clarke  County,  (1907) 
no  N.  W.  591. 

Kentucky. —  Highbaugh  v.  Hardin  County 
Ct.,  99  Ky.  16,  34  S.  W.  706,  17  Ky.  L.  Rep. 
1313,  appropriation  by  fiscal  court  for  road 
improvement. 

Louisiana. —  State  v.  Jefferson  Police  Jury, 
22  La.  Ann.  611. 

Missouri. —  Strahan  v.  Audrain  County 
Ct.,  65  Mo.  644;  Bell  v.  Pike  County  Ct.,  61 
Mo.  App.  173. 

'New  York. —  People  v.  Hulse,  38  Hun  388. 

Texas. —  Howe  v.  Rose,  35  Tex.  Civ.  App. 
328,  80  S.  W.  1019. 

Canada. —  Wilson  v.  Wainfleet,  10  Ont.  Pr. 
147.  And  see  In  re  Augusta  Tp.,  12  U.  C. 
Q.  B.  522. 

84.  People  v.  Collins,  19  Wend.   (N.  Y.) 

56.  See  Monroe  County  Sup'rs  v.  State,  63 
Miss.  135  (holding  that  a  writ  lies  to  com- 
pel county  to  furnish  overseers  with  proper 
tools)  ;  In  re  Thurston,  25  U.  C.  C.  P. 
593. 

Illustrations. —  The  impaneling  of  a  jury 
to  determine  the  location  of  a  highway  (Men- 
don  V.  Worcester  County,  10  Pick.  (Mass.) 
235,  holding  that  a  writ  for  new  jury  would 
issue  when  a  first  jury  not  acted),  or  the 
appointment  of  surveyors  to  vacate  a  road 
(State  V.  Salem  Pleas  Judges,  9  N.  J.  L. 
246 ) ,  may  be  enforced.  Commissioners  ap- 
pointed for  the  purpose  may  be  compelled 
to  view  the  highway.  State  v.  Bailey,  6  Wis. 
291.  The  commissioners  of  two  towns  may 
be  compelled  to  meet  together  and  make  an 
allotment  of  a  town-line  road  for  repair. 
Commissioners  v.  Commissioners,  74  111.  App. 
185.  A  town-clerk  may  be  compelled  to  re- 
cord a  survey  for  a  road.  People  v.  Collins, 
7  Johns.  (N.  Y.)   549.    A  commissioner  of 
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be  clear,^  and  in  the  case  of  a  substantial  defect  therein  the  writ  will  not  lie.^^ 
Nor  will  the  writ  issue  where  there  is  another  adequate  remedy.^^ 

b.  Opening  Highways.  Where  the  construction  of  a  highway  has  been  deter- 
mined upon,  ministerial  duties  thereafter  relating  thereto  may  be  enforced  by 
mandatnus.^^  So  where  a  highway  has  been  legally  established,  mandamus  will 
lie  to  compel  the  proper  authorities  to  open  it,^'^  although  not  where  the  location 
is  indefinite,^*^  or  there  is  a  question  as  to  its  legality,^^  or  the  highway  has  been 
discontinued,^^  or  the  officers  would  be  subjected  to  an  action  of  damages,*^^  or  the 
officer  has  no  means  with  which  to  act.^'^  Where  the  commissioners  are  given  a 
discretion  they  may  be  compelled  to  exercise  it,  although  their  discretion  will  not 
be  controlled. The  judgment  of  the  commissioners  as  to  the  sufficiency  of  the 
construction  of  the  road  cannot  be  reviewed  by  mandamus.^^  Where  a  second 
road  has  been  laid  out  between  the  same  termini  by  the  construction  of  which  the 
public  convenience  and  necessity  will  be  fully  satisfied,  mandamus  will  not  issue 
to  compel  the  construction  of  a  road  previously  laid  out.^'^  A  specific  statutory 
duty  to  make  alterations  in  a  highway  may  be  enforced  by  mandamus.^^ 

e.  Construction  and  Improvement  of  Streets  —  (i)  In  General,  Mandamus 
will  lie  to  compel  a  city  to  proceed  with  the  construction  of  a  street  within  a 


highways  may  be  compelled  to  certify  the 
abandonment  of  a  road.  People  v.  Marlette, 
94  N.  Y.  App.  Div.  592,  88  N.  Y.  Suppl. 
379. 

85.  People  v.  Ciiryea,  16  111.  547;  People 
V.  Davis,  39  111.  App.  162  (holding  that  a 
hearing  as  to  locating  a  road  would  not  be 
compelled  where  the  real  purpose  was  to  lo- 
cate a  private  boundary)  ;  North  Henderson 
Highway  Com'rs  v.  People,  2  111.  App.  24; 
Elizabeth  v.  Essex  Common  Pleas,  49  N.  J. 
L.  626,  9  Atl.  752  (writ  to  compel  record 
of  proceedings  to  lay  out  a  road  after  a  few 
vears'  delay,  not  clear)  ;  People  v.  East  Fish- 
kill  Highway  Com'rs,  42  Hun  (N.  Y.)  463 
(mandamus  will  not  issue  to  compel  laying 
out  of  road  benefitting  relator  only). 

Unauthorized  change  of  location. —  Man- 
damus will  not  issue  to  compel  calling  jury 
for  an  unauthorized  change  of  location. 
Gloucester  v.  Essex  County  Com'rs,  3  Mete. 
(Mass.)  375. 

86.  State  v.  Latrobe,  81  Md.  222,  31  Atl. 
788;  People  v.  Zilwaukee  Tp.  Bd.,  10  Mich. 
274;  Com.  r.  Westfield  Borough,  11  Pa.  Co. 
Ct.  369;  State  r.  Exeter  Sup'rs,  9  Wis.  554. 

87.  State  v.  Tippecanoe  County  Com'rs, 
131  Ind.  90,  30  N.  E.  892  (holding  that  writ 
would  not  issue  to  compel  buying  of  toll- 
road  after  favorable  popular  vote,  since  an 
appeal  was  adequate)  ;  Sullivan  v.  Robbins, 
109  Iowa  235,  80  N.  W.  340  (holding  that 
mandamus  will  not  lie  for  illegality  in  the 
vacation  of  a  highway  by  a  county  board  of 
supervisors;  the  code,  section  4344,  providing 
that  mandamus  shall  not  issue  where  there 
is  a  plain,  speedy,  and  adequate  legal  rem- 
edy, and  section  4154,  providing  that  the 
remedy  where  an  inferior  board  acts  illegally 
is  by  certiorari ) . 

88.  People  v.  Jefferds,  4  Thomps.  &  C. 
(N.  Y.)  398,  writ  lies  to  complete  laying  out 
by  signing  and  filing  final  order. 

89.  Illinois.—  Sheafr  v.  People,  87  111.  189, 
29  Am.  Rep.  49;  Hall  v.  People,  57  111.  307: 
Swan  Tp.  Highway  Com'rs  v.  People,  31  111. 


97.  See  Lyons  Highway  Com'rs  v.  People, 
40  111.  453. 

Indiana. —  Welch  v.  State,  164  Ind.  104,  72 
X.  E.  1043. 

Iowa. —  Moon  v.  Cort,  43  Iowa  503,  holding 
that  relator  must  show  special  interest. 

Massachusetts. — Richards  v.  Bristol  County 
Com'rs,  120  Mass.  401. 

New  Jersey. —  State  v.  Holliday,  8  N.  J.  L. 
205. 

New  York. —  People  v.  Collins,  19  Wend. 
56;  People  v.  Champion,  16  Johns.  61.  And 
see  Ex  p.  Sanders,  4  Cow.  544,  holding  that 
where  three  judges  of  the  common  pleas  laid 
out  a  road,  and,  on  a  petition  to  discontinue 
it,  discontinued  a  part  of  it  only,  a  certiorari 
issued  to  revise  the  order  to  discontinue  did 
not  suspend  proceedings  as  to  that  part  of 
the  road  which  was  not  discontinued,  and 
that,  notwithstanding  the  certiorari,  a  man- 
damus to  compel  the  commissioners  to  open 
that  part  mav  be  granted.  But  see  Hamil- 
tonban  Tp.  Sup'rs,  11  Pa.  Co.  Ct.  368,  hold- 
ing the  only  remedy  to  be  by  indictment, 

90.  Lyons  Highway  Com'rs  v.  People,  40 
111.  453. 

91.  People  V.  Curyea,  16  111.  547. 

92.  People  v.  Reading  Highway  Com'rs,  1 
Thomps.  &  C.  (N.  Y.)  193.  But  see  People 
V.  Mills,  109  N.  Y.  69,  15  N.  E.  886. 

93.  People  v.  Seward  Highway  Com'rs,  27 
Barb.  (N.  Y. )  94,  no  writ  when  proceedings 
show  no  jurisdiction. 

94.  Warner  v.  Reading,  46  N,  J.  L.  519; 
Springfield  v.  Hampden  County  Highway 
Com'rs,  4  Pick.  (Mass.)  68. 

95.  Hill  V.  Worcester  County  Com'rs,  4 
Gray  (Mass.)  414;  Throckmorton  v.  State, 
20  Nebr.  647,  31  N.  W.  232.  And  see  Com. 
V.  Holland,  153  Pa,  St.  233,  25  Atl.  1123. 

96.  Rice  v.  Middlesex  Highway  Com'rs,  13 
Pick.  (Mass.)  225. 

97.  Hitchcock  v.  Hampden  County  Com'rs, 
131  Mass.  519. 

98.  State  v.  Ousatonic  Water  Co.,  51  Conn. 
137. 

[VI,  0,  4,  c,  (I)] 
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reasonable  time  after  it  is  laid  out.^^  A  mandatory  duty  to  grade*  or  widen ^  a 
street  imposed  by  statute  may  be  enforced  by  mandamus.  But  as  a  general  rule 
the  improvement^  or  the  grade ^  of  tlie  street  is  a  matter  resting  within  the  dis- 
cretion of  the  municipal  authorities,  and  the  courts  cannot  by  mandamus  compel 
them  to  exercise  that  discretion  in  any  particular  direction.  A  relator  whose 
land  has  been  taken  in  street  opening  proceedings  may  compel  the  city  to  acquire 
the  rights  necessary  to  the  opening  of  the  entire  street.^  The  fact  that  the 
city  council  has  failed  to  provide  funds  for  the  purpose  is,  it  has  been  held,  no 
defense  to  mandamus  to  compel  obedience  to  a  judgment  abolishing  a  grade 
crossing.® 

(ii)  Sidewalks.  A  discretion  vested  in  local  authorities  as  to  permitting  the 
construction  of  sidewalks  by  abutting  property-owners  cannot  be  controlled  by 
mandamus.''^  Where  an  ofiScer  has  granted  a  permit  to  take  up  a  sidewalk  but 
has  imposed  an  illegal  condition,  a  mandamus  ordering  the  permit  to  issue  with- 
out such  condition  does  not  review  the  officer's  discretion  as  to  granting  it.® 

d.  Determination  of  Damages.  Mandamus  will  lie  to  compel  the  proper 
authorities  to  proceed  to  determine  the  damages  occasioned  by  the  laying  out  of  a 
highway,^  or  the  opening  of  a  street,*^  or  a  change  of  grade ;    but  it  will  not  lie 


99.  Webster  v.  Chicago,  83  111.  458 ;  O'Brian 
V.  Baltimore  County  Com'rs,  51  Md,  15; 
Aspinwall  v.  Boston,  191  Mass.  441,  78  N.  E. 
103;  McCarthy  v.  Boston  St.  Com'rs,  188 
Mass.  338,  74  N.  E.  659. 

1.  People  V.  San  Francisco,  36  Cal.  595, 
holding  that  if  an  act  commands  a  municipal 
body  to  proceed  and  grade  a  certain  street, 
prescribing  the  way  and  manner  of  doing  the 
same,  and  the  grade  to  be  adopted,  and  leaves 
nothing  to  the  discretion  of  the  municipal 
body  except  certain  incidents  to  the  main 
work,  courts  will  not  construe  the  act  as  not 
mandatory  because  these  incidents  are  left  to 
the  discretion  of  the  body. 

2.  People  V.  Brooklyn,  22  Barb.  (N.  Y.) 
404. 

3.  Parrott  V.  Bridgeport,  44  Conn.  180,  26 
Am.  Rep.  439  (holding  that  a  writ  of  man- 
damus is  not  a  proper  remedy  to  compel  a 
city  to  construct  a  public  street  in  a  certain 
special  manner  not  required  by  law,  but 
which  it  was  averred  had  been  agreed  to  by 
the  city,  and  taken  into  consideration  in  the 
assessment  of  the  petitioner's  damages  and 
benefits)  ;  Michigan  City  v.  Roberts,  34  Ind. 
471  (holding  that  the  courts  cannot,  upon  a 
proceeding  by  mandate,  review  the  decision 
of  the  common  council  of  a  city  incorporated 
under  the  general  law  of  1867  for  the  incor- 
poration of  cities,  refusing  to  cause  an  im- 
provement of  a  street  to  be  made  and  paid 
for  out  of  the  general  funds  in  the  treasury 
of  the  city,  and  compel  the  council  to  cause 
the  improvement  to  be  made  and  so  paid  for 
against  their  judgment  as  to  its  expediency). 

4.  Metcalf  v.  Boston,  158  Mass.  284,  33 
N.  E.  586  (holding  that  where  a  city  street 
is  laid  out  by  the  mayor  and  common  council 
acting  concurrently  with  the  street  commis- 
sioners, under  authority  of  a  statute,  and  the 
order  is  silent  as  to  the  manner  of  construc- 
tion, except  that  the  grade  is  given,  the  fix- 
ing of  a  grade  is  not  equivalent  to  a  state- 
ment that  the  street  is  to  be  graded  to  its 
full  width,  and  mandamus  will  not  lie  to 
compel  the  grade  to  be  so  made)  ;  People  v, 
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Clark,  40  N.  Y.  App.  Div.  214,  58  N.  Y. 
Suppl.  12. 

5.  Barnert  v.  Patterson,  69  N.  J.  L.  122, 
54  Atl.  227. 

6.  Williams  v.  New  Haven,  68  Conn.  263, 
36  Atl.  61. 

7.  State  V.  St.  Louis,  158  Mo.  505,  59 
S.  W.  1101. 

8.  People  V.  Collis,  17  N.  Y.  App.  Div.  448, 
45  N.  Y.  Suppl.  282. 

9.  Carpenter  v.  Bristol  County  Com'rs,  21 
Pick.  (Mass.)  258. 

Pendency  of  certiorari.  —  Mandamus  will 
not  lie  to  compel  commissioners  to  levy  and 
certify  a  tax  for  the  amount  of  damages  as- 
sessed in  opening  a  road,  where  the  validity 
of  the  proceedings  is  involved  in  a  pending 
certiorari.  Oswego  Highway  Com'rs  v.  Peo- 
ple, 99  111.  587. 

10.  People  V.  Syracuse,  20  How.  Pr.  (N.  Y.) 
491;  Shoolbred  v.  Charleston  Corp.,  2  Bay 
(S.  C.)  63.  See  also  State  v.  Ryan,  2  Mo. 
App.  303. 

11.  People  V.  Green,  3  Hun  (N.  Y.)  755,  6 
Thomps.  &  C.  129  [afflrmed  in  62  N.  Y.  624] ; 
People  V.  New  York,  53  How.  Pr.  (N.  Y.) 
280;  Gibson  v.  Greenville,  64  S.  C.  455,  42 
S.  E.  206. 

Laches. —  Mandamus  will  not  lie  to  compel 

city  authorities  to  assess  the  damages"  to 
relator's  property  from  a  change  of  grade 
in  the  street  in  front  thereof,  where  the 
charter  requires  such  assessment  to  be  made 
before  the  grade  is  changed,  and  relator,  with 
full  knowledge  of  what  was  being  done, 
waited  until  several  months  after  the  work 
was  completed  before  beginning  action.  State 
V.  Superior,  108  Wis.  16,  83  N.  W.  1100. 

Grade  crossing  commissioners  may  be  com- 
pelled by  mandamus  to  hear  evidence  as  to 
damages  bearing  on  the  right  to  the  appoint- 
ment of  commissioners  to  assess  such  dam- 
ages. Myer  v.  Adam,  63  N.  Y.  App.  Div. 
540,  71  N.  Y.  Suppl.  707  [affirmed  in  169 
N.  Y.  605,  62  N.  E.  1098]. 

Speculative  and  incidental  damages. —  Man- 
damus was  refused  when  brought  to  compel 
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to  compel  the  acceptance  of  a  report  as  to  such  damages  where  the  action  upon 
such  report  is  judicial.^^ 

e.  Payment  cf  Damages.  In  the  absence  of  other  adequate  remedy  mandamus 
lies  to  compel  the  payment  of  awards  for  property  taken  for  highways/^  or  in 
street  opening  proceedings/^  or  upon  alteration  of  a  grade  but  other  special 
funds  cannot  be  diverted  to  that  purpose,^^  nor  can  a  general  fund  where  provision 
is  made  for  payment  from  special  assessments.^^ 

f.  Regulation  and  Care.  Mandamus  will  not  lie  to  compel  a  city  to  make  a 
particular  regulation  as  to  the  use  of  streets  by  carriages  and  hackmen/^  or  to 
continue  a  street  cleaning  department,  the  funds  not  being  sufficient.^^ 

•  g.  Use  by  Public  Service  Corporations  —  (i)  In  General.  A  public  service 
corporation  cannot  by  mandamus  enforce  a  right  to  make  a  particular  use  of  city 
streets  unless  such  right  is  clear  and  legal  ;^  but  where  such  right  is  clear  it  may 
be  en  forced. 

(ii)  Erection  of  Electric  Wires  and  Poles.  An  imperative  duty  imposed 
by  law  upon  municipal  authorities  to  grant  permission  for  the  erection  of  poles 


officers  to  consider  a  claim  of  a  railroad  com- 
pany for  the  destruction  of  its  station  in 
building  an  elevated  crossing  over  a  street, 
on  the  ground  that  such  damage  was  not 
the  direct  result  of  carrying  out  the  plan,  but 
incidental  only.  State  r.  Bridge  Commission, 
63  Conn.  91,  26  Atl.  580. 

12.  In  re  Kennebunk  Toll  Bridge,  11  Me. 
263,  holding  that  a  writ  will  not  lie  to  com- 
pel county  commissioners  to  accept  the  re- 
port of  a  committee  appointed  by  said  com- 
missioners pursuant  to  the  state  laws. 

13.  Treat  v.  Middletown,  8  Conn.  243; 
Minhinnah  r.  Haines,  29  N.  J.  L.  388;  Miller 
I/.  Bridgewater  Tp.  Comm.,  24  N.  J.  L.  54; 
Williamson  County  v.  Jefferson,  1  Coldw. 
(Tenn.)  419;  State  v.  Wilson,  17  Wis.  687. 
And  see  Rand  v.  Townshend,  26  Vt.  670. 

In  case  there  is  a  remedy  by  appeal  man- 
damus will  not  lie.  Boone  County  f;.  State, 
38  Ind.  193. 

On  discontinuance  of  the  highway. — ^Where 
the  county  commissioners  laid  out  a  high- 
way and  passed  the  usual  orders  for  making 
it,  and  the  owner  of  land  over  which  it  was 
laid  out  obtained  a  verdict  for  his  damages, 
which  was  accepted  by  the  court  of  common 
pleas  and  certified  to  the  commissioners;  but, 
before  the  proper  time  arrived  for  granting 
an  order  on  the  county  treasury  for  the  pay- 
ment of  such  damages,  measures  were  taken 
to  discontinue  the  highway,  and  soon  after- 
ward an  order  was  passed  to  discontinue  it, 
and  the  land  was  never  entered  upon,  and 
the  commissioners  refused  to  give  the  owner 
an  order  for  the  payment  of  his  damages  as 
found  by  the  verdict,  it  was  held  that  he  had 
a  vested  right  to  such  damages,  and  that  he 
was  entitled  to  a  writ  of  mandamus  to  the 
commissioners  to  compel  them  to  draw  an 
order  for  the  payment  thereof.  Harrington 
f.  Berkshire  County  Com'rs,  22  Pick.  (Mass.) 
263,  33  Am.  Dec.  741. 

14.  Dimcan  v.  Louisville,  8  Bush  (Ky.)  98 
(holding  that  the  mayor  might  be  compelled 
to  sell  bonds  for  such  purpose  as  directed  by 
ordinance)  ;  People  v.  Buffalo  Common 
Council,  140  N.  Y.  300,  35  N.  E.  485,  37  Am. 
St.  Rep.  563  [affirming  2  Misc.  7,  21  N.  Y. 


Suppl.  601]  ;  People  v.  Syracuse,  78  N.  Y.  56 
[reversing  52  How.  Pr.  346]  ;  Ryan  v.  Hoff- 
man, 26  Ohio  St.  109;  Boyer's  Petition,  15 
Pa.  Co.  Ct.  531. 

15.  People  V.  Fitch,  147  N.  Y.  355,  41 
N.  E.  695. 

16.  Priet  v.  Reis,  93  Cal.  85,  28  Pac.  798. 
See,  generally,  infra,  VI,  U,  6,  e. 

17.  People  V.  Hyde  Park,  117  111.  462,  6 
N.  E.  33. 

18.  People  V.  Brookfield,  6  N.  Y.  App.  Div. 
398,  39  N.  Y.  Suppl.  673. 

19.  People  V.  Woodbury,  88  N.  Y.  App. 
Div.  443,  85  N.  Y.  Suppl.  174. 

20.  McGann  v.  People,  194  HI.  526,  62 
X.  E.  941  [reversing  97  111.  App.  587]  (hold- 
ing that  mandamus  to  compel  the  issuance  of 
a  permit  to  lay  a  switch  track  in  a  street 
would  be  refused)  ;  State  v.  Latrobe,  81  Md. 
222,  31  Atl.  788  (holding  that  a  street  rail- 
road could  not  compel  permit  to  dig  up 
streets  for  tracks ) . 

21.  Wilmington  v.  Addicks,  (Del.  1900)  47 
Atl.  366  (holding  a  writ  to  lie  to  compel  a 
permit  to  a  gas  company  to  lay  pipes)  ;  State 
V.  Bell,  49  La.  Ann.  676,  21  So.  724  (holding 
that  a  city  engineer  would  be  compelled  to 
furnish  lines,  and  levels  to  enable  a  street 
railroad  to  construct  its  road  according  to 
its  franchise)  ;  Philadelphia  Steam  Supply 
Co.  V.  Philadelphia,  17  Phila.  (Pa.)  110 
(holding  that  a  commissioner  of  highways 
may  be  compelled  by  mandamus  to  perform 
a  statutory  duty  to  refer  to  the  board  of 
highway  supervisors  an  application  to  ex- 
cavate the  streets  of  the  city  for  the  pur- 
pose of  laying  pipes)  ;  Com.  v.  Smedley,  17 
Phila.  (Pa.)  18,  14  Wkly.  Notes  Cas.  402 
(where  it  was  held  that  a  railroad  was  not 
bound  to  accept  a  plan  by  which  it  should 
use  the  tracks  of  another  road ) . 

Approval  of  bond. —  Where  permission  to 
use  streets  for  the  purpose  of  laying  pipes  is 
conditioned  on  a  satisfactory  bond  to  be 
given  to  the  city  and  approved  by  the  munic- 
ipal officers,  such  officers  may  be  compelled 
by  mandamus  to  act  with  regard  to  the  ap- 
proval of  the  bond.  State  v.  Boyce,  43  Ohio 
St.  46,  1  N.  E.  217. 

[VI,  0,  4.  g,  (II)] 
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and  wires  for  the  conveyance  of  electricity  in  the  public  streets  may  be  enforced 
by  mandamus  ;  but  a  discretion  vested  in  the  municipal  authorities  with  regard 
to  the  use  of  streets  for  such  purposes  cannot  be  controlled,^^  although  such 
authorities  may  be  compelled  to  exercise  their  discretion  and  either  grant  or  refuse 
such  permission.^*  Where  without  authority  of  law  a  municipal  corporation 
entirely  prohibits  the  erection  of  overhead  wires,  a  clear  legal  right  to  erect  such 
wires  may  be  enforced  by  mandamus.^^ 

(ill)  Subways  AND  Conduits.  A  corporation  having  a  clear  legal  right  to 
construct  and  maintain  conduits  in  the  streets  of  a  city  for  the  conveyance  of 
telegraph,  telephone,  or  other  electric  wires  may  enforce  such  right  in  tlie  absence 
of  any  other  adequate  remedy  by  mandamus  but  before  a  permit  to  excavate 
the  streets  may  be  compelled,  a  necessary  approval  of  the  proper  authorities  to  the 
plan  of  construction  must  be  obtained.^  A  writ  will  not  issue  in  behalf  of  a  partic- 
ular company  while  the  city  is  considering  a  general  plan  to  ground  all  wires,^^  nor 
where  there  has  been  a  subway  contracted  for  by  the  proper  municipal  authori- 
ties, which  subway  is  to  be  used  by  all  companies  authorized  to  lay  wires  under 
ground,  where  it  is  not  shown  that  relator  cannot  obtain  space  in  such  subway 
for  the  use  of  any  electrical  conductor  that  it  may  desire  to  use.^^  Mandamus 
will  not  be  granted  a  railroad  company  for  the  purpose  of  conferring  upon  it  the 
right  to  excavate  the  streets  and  construct  a  subway,  where  the  right  of  the  rela- 
tor is  doubtful  and  if  enforced  will  threaten  serious  disturbance  and  inconvenience 
with  results  of  doubtful  advantage.^ 

h.  Obstructions.  Mandamus  is  a  proper  remedy  to  enforce  a  ministerial  duty 
to  remove  obstructions  from  a  street  or  highway,^^  but  it  will  not  lie  wdiere 
the  duty  is  discretionary ;    nor  will  it  issue  where  there  are  other  adequate 


22.  Pereria  v.  Wallace,  129  Cal.  397,  62 
Pac.  61.  See  also  Com.  v.  Warwick,  185  Pa. 
St.  623,  40  Atl.  93,  holding  that,  before  man- 
damus to  compel  the  issuance  of  a  permit 
to  a  telephone  company  to  erect  terminal 
poles  would  be  granted,  an  issue  of  fact 
raised  by  a  denial  that  terminal  poles  were 
a  necessary  part  of  telephone  wires  must  be 
disposed  of. 

23.  U.  S.  V.  Wight,  15  App.  Cas.  (D.  C.) 
463;  Suburban  Light,  etc.,  Co.  v.  Boston,  153 
Mass.  200,  26  K  E.  447,  10  L.  R.  A.  497; 
People  V.  Monticello,  35  Misc.  (N.  Y.)  675, 
72  N.  Y.  Suppl.  350. 

24.  People  v.  Monticello,  35  Misc.  (N.  Y.) 
675,  72  N.  Y.  Suppl.  350,  holding  that  a 
peremptory  writ  of  mandamus  requiring  the 
issuance  of  a  permit  would  be  refused,  al- 
though it  appeared  that  a  village  board  of 
trustees  had  sought  either  to  prohibit  en- 
tirely or  to  embarrass  the  telephone  company 
in  its  right  to  the  use  of  the  streets  and  had 
delayed  passing  any  regulations  for  the  pur- 
pose, but  leave  was  granted,  however,  to  re- 
new the  application  for  mandamus  in  case 
the  passage  of  an  ordinance  with  regard  to 
such  regulations  was  unduly  delayed. 

25.  State  v.  Red  Lodge,  (Mont.  1904)  76 
Pac.  758. 

26.  State  v.  St.  Louis,  145  Mo.  551,  46 
S.  W.  981,  42  L.  R.  A.  113,  holding  that  a 
telephone  company  might  compel  the  board  of 
public  improvements  of  a  city  to  act  upon 
plans  submitted  by  the  company  for  service 
and  supply  pipes  connecting  manholes  in  the 
subway  with  certain  buildings,  and  to  grant 
a  permit  to  do  ih'^  work  contemplated- 
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27.  People  v.  Squire,  107  N.  Y.  593,  14 
N.  E.  820,  1  Am.  St.  Rep.  893  [affirming  14 
Daly  154];  People  v.  Ellison,  115  N.  Y.  App. 
Div.  254,  101  N.  Y.  Suppl.  55  [affirming  51 
Misc.  413,  101  N.  Y.  Suppl.  444];  Missouri 
V.  Murphy,  170  U.  S.  78,  18  S.  Ct.  505,  42 
L.  ed.  955,  holding  that  a  street  commissioner 
cannot  be  compelled  to  issue  a  permit  in  the 
absence  of  an  assent  obtained  from  the  board 
of  public  improvements. 

28.  State  v.  Towers,  71  Conn.  657,  42  Atl. 
1083. 

29.  People  v.  Ellison,  115  N.  Y.  App.  Div. 
254,  101        Y.  Suppl.  55. 

30.  People  v.  Newton,  58  N.  Y.  Super.  Ct. 
439,  11  N.  Y.  Suppl.  782,  19  N.  Y.  Civ.  Proc. 
416. 

31.  People  V.  Marlett,  41  Misc.  (N.  Y.) 
151,  83  N.  Y.  Suppl.  962;  People  v.  Newton, 
20  Abb.  N.  Cas.  (N.  Y.)  387;  People  v.  New 
York,  18  Abb.  N.  Cas.  (N.  Y.)  123;  Petti- 
grev/  V.  Baillarge,  20  Quebec  Super.  Ct.  173. 
See  Chicago  Cold  Storage  Warehouse  Co.  v. 
People,  224  111.  287,  79  N.  E.  692,  holding 
that  upon  mandamus  to  remove  a  platform 
from  the  sidewalk  in  front  of  a  building  a 
judgment  ordering  the  sidewalk  restored  to 
its  former  level  was  proper. 

32.  People  v.  McMurray,  27  Colo.  277,  61 
Pac.  226;  People  v.  Maher,  141  N.  Y.  330,  36 
N.  E.  396,  holding  that  under  the  Albany 
city  charter  requiring  the  city  engineer  to 
take  summary  proceedings  to  remove  a  build- 
ing constituting  an  obstruction  to  the  street, 
where  he  has  been  given  written  directions 
by  the  mayor,  the  duty  of  the  mayor  to  give 
such   directions   was   discretionary   and  he 
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remedies,^  where  the  legal  existence  of  the  highway  or  street  is  disputed,^  or 
where  the  officer  in  obeying  the  writ  would  subject  himself  to  an  action  for 
damages.^^ 

i.  Repair.  The  duty  of  municipal  and  highway  officers  to  place  and  keep 
the  streets  and  highways  under  their  supervision  in  repair  is  usually  regarded  as 
ministerial  and  as  such  may  be  enforced  by  inandamus,^^  although  the  plan  and 
manner  of  the  repairs  and  the  material  used  may  rest  in  their  discretion,^'  and 
collection  of  a  line  or  penalty  from  the  officers  is  not  an  adequate  remedy.^ 
There  must  be  a  clear  legal  duty.^^  The  commissioners  cannot  be  ordered  to 
repair  in  a  particular  manner,"^  and  where  there  are  no  funds  the  writ  will  not 
issue.^^ 

5.  Parks.  A  discretionary  duty  as  to  the  improvement  of  a  public  park  can- 
not be  enforced  by  mandamus,^^  and  the  discretion  of  park  commissioners  will 
not  be  con  trolled  .^^ 

6.  Public  Buildings.  Municipal  officers  will  be  compelled  by  mandamus  to 
exercise  their  discretion  as  to  the  erection  of  public  buildings,  and  to  build  par- 
ticular structures  where  the  statute  is  mandatory But  where  the  erection  of 


could  not  be  compelled  by  mandamus  to  give 
them. 

33.  /ndt<WMi.— State  v.  Yant,  134  Ind.  121, 
33  N.  E.  896,  holding  that  a  road  supervisor 
would  not  be  compelled  to  bring  an  action 
for  forfeiture  against  the  person  obstructing 
the  highway,  there  being  another  remedy 
against  the  supervisor. 

Louisiana. —  State  v.  New  Orleans,  Mc- 
Gloin  47. 

Michigan. —  French  v.  South  Haven,  8o 
Mich.  135,  48  N.  W.  174. 

Nebraska. —  State  r.  Omaha,  14  Nebr.  265, 
15  N.  W.  210,  45  Am.  Rep.  108. 

New  York. —  People  v.  Thompson,  32  Hun 
93. 

Pennsylvania. —  Reading  r.  Cora.,  11  Pa. 
St.  196,  51  Am.  Dec.  534  (holding  a  remedy 
by  indictment  suflficient)  ;  Com.  v.  West 
Chester,  9  Pa.  Co.  Ct.  542. 

34.  People  v.  Pleasant  Hill,  67  111.  App. 
415;  People  v.  Bloomington,  38  111.  App.  125; 
State  V.  Yant,  134  Ind.  121,  33  N.  E.  890; 
French  v.  South  Haven,  85  Mich.  135,  48 
N.  W.  174;  State  i:.  McCann,  107  Wis.  348. 
83  N.  W.  647. 

35.  People  v.  Blocki,  203  111.  363,  67  N.  E. 
809.    See  also  cases  cited  supra,  note  34. 

36.  Florida. —  State  v.  Putnam  Countv,  23 
Fla.  632,  3  So.  164. 

Illinois. —  People  v.  Bloomington,  63  111. 
207. 

Indiana. —  State  v.  Kamman,  151  Ind.  407, 
51  N.  E.  483. 

Kentucky. —  Catlettsburg  v.  Kinner,  13 
Bush  334;  Hammar  v.  Covington,  3  Mete. 
494. 

Pennsylvania. —  Uniontown  v.  Com.,  34  Pa. 
St.  293;  Com.  v.  Doylestown  Sup'rs,  16  Pa. 
Co.  Ct.  161. 

Wisconsin. —  State  v.  Wood  County  Sup'rs, 
41  Wis.  28. 

Canada. —  In  re  Moulton  Tp.,  12  Ont.  App. 
503,  holding  that  a  writ  lies  to  repair  a  road, 
an  indictment  not  being  adequate. 

Mandatory  duty  to  issue  bonds  for  road 
improvements  may  be  enforced.  People  v. 
San  Luis  Obispo  County,  50  Cal.  561. 


37.  State  v.  Kamman,  151  Ind.  407,  51 
X.  E.  483. 

38.  State  v.  Kamman,  151  Ind.  407,  51 
N.  E.  483,  repair  compelled,  fine  of  officers 
not  adequate. 

39.  Bacon  v.  Cumberland  County,  69  N.J. 
L.  195,  54  Atl.  234. 

40.  St.  Clair  County  v.  People,  85  111.  396 ; 
Klein  v.  People,  31  111.  App.  302. 

41.  Justice  V.  Logan  Tp.,  71  N.  J.  L.  107, 
58  Atl.  74. 

42.  Com.  V.  Park,  10  Phila.  (Pa.)  445, 
holding  that  under  the  act  of  1868,  providing 
that  the  city  of  Philadelphia  shall  be  au- 
thorized and  required  to  raise,  by  loans,  from 
time  to  time,  such  sums  of  money  as  shall  be 
necessary  to  make  compensation  for  all 
grounds  taken  for  Fairmount  park,  the  city 
council  alone  might  determine  when  loans 
Avere  to  be  issued  for  the  permanent  improve- 
ment of  the  park,  as  the  act  conveyed  dis- 
cretion on  them,  and  mandamus  would  not 
lie  to  compel  a  performance. 

43.  People  v.  South  Park  Com'rs,  221  111. 
522,  77  N.  E.  925,  holding  that  no  writ  would 
lie  to  permit  a  railroad  to  build  an  additional 
track  necessary  to  safety  the  permit  being 
refused  unless  the  company  would  elevate, 
although  elevation  would  cost  two  million 
dollars. 

44.  Florida.—  State  v.  Baker  County 
Com'rs,  22  Fla.  29. 

Georgia. —  Polk  v.  James,  68  Ga.  128. 

Illinois. —  People  v.  La  Salle  County,  84 
111.  303,  25  Am.  Rep.  461. 

Louisiana. —  Watts  v.  Carroll  Police  Jury, 
11  La.  Ann.  141,  holding  that,  although  the 
police  jury  have  discretion  as  to  the  mode  of 
assessment,  they  have  none  to  omit  altogether 
the  duty  enjoined  by  law  to  appropriate 
money  to  build  a  court-houses  and  mandamus 
lies  to  compel  them  to  discharge  their  duty. 

Massachusetts. —  Com.  v.  Justices  Hampden 
County  Ct.  of  Sess.,  2  Pick.  414,  where  pro- 
vision for  the  erection  of  a  house  of  correc- 
tion apart  from  the  common  jail  was  com- 
pelled to  be  made. 

Pennsylvania. —  See  Com.    v.  Marshall, 
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such  buildings  is  discretionary  the  decision  of  the  proper  authorities  will  not  be 
controlled ;  nor  will  their  discretion  as  to  the  character  and  style  thereof/^  and 
mandamus  to  build  a  county  building  will  not  lie  pending  proceedings  to  relocate 
the  county-seat.^^  A  writ  to  compel  submission  of  the  question  of  the  erection 
of  a  county  building  to  a  vote  will  be  denied  where  no  statute  directs  such  sub- 
mission;^ but  mandamus  will  issue  to  compel  the  proper  authorities  to  comply 
with  and  make  effectual  the  result  of  an  election  sanctioning  the  purchase  of  j)rop- 
erty  for  the  erection  of  a  public  building.^^ 

7.  Sewers.  Mandamus  will  issue  to  enforce  the  right  of  a  property-owner  to 
connect  with  a  public  sewer.^^  Where  there  is  another  adequate  remedy  man- 
damns  will  not  issue  to  compel  a  local  authority  to  repair  and  maintain  a  sewer.^^ 

8.  Waterworks.  Mandamus  is  the  proper  remedy  to  compel  the  proper 
municipal  authorities  to  furnish  water  to  a  private  consumer.^^  A  discretion 
vested  in  the  municipal  authorities  as  to  the  regulation  of  water-rates  cannot  be 
controlled  by  mandamus.^^  The  issuance  of  bonds  ^  or  a  certificate  of  indebted- 
ness^ for  the  purpose  of  the  construction  of  waterworks  cannot  be  enforced  by 
mandamus  where  the  action  is  vested  in  the  discretion  of  the  municipal  authori- 
ties. Mandamus  will  issue  in  a  proper  case  to  compel  the  assessment  of  damages 
occasioned  by  the  construction  of  a  public  water-supply  system.^^ 

9.  Wharves.  It  would  seem  that  mandamus  will  lie  to  compel  a  municipal 
corporation  to  provide  adequate  wharf  facilities.^'''    The  fixing  of  dock-lines  by 


Wkly.  Notes  Cas.  182,  where  a  county  was 
compelled  to  build  a  court-house  after  it  was 
recommended  by  two  successive  grand  juries. 

Virginia. —  Broaddus  v.  Essex  County,  99 
Va.  370,  38  S.  E.  177. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  140. 

Conditions  precedent  must  be  complied 
with.  Camden  Bd.  of  Health  v.  Camden 
County,  50  N.  J.  L.  396,  13  Atl.  173,  holding 
that  tax  to  improve  jail  would  not  be  com- 
pelled before  health  board  had  taken  action. 

Where  the  statute  is  indefinite  as  to  the 
duty  imposed  the  writ  will  not  issue.  State 
V.  Washington  County,  2  Pinn.  (Wis.)  552, 
2  Chandl.  247,  so  holding  where  a  statute 
directed  a  court-house  contract  upon  the  plan 
generally  adopted  by  the  different  counties  of 
the  state. 

Public  market. —  The  legislature  having  au- 
thorized and  directed  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York  to 
create  a  public  fund  or  stock,  for  the  erection 
of  a  public  market,  a  mandamus  will  lie  to 
compel  the  common  council  to  issue  the 
stock;  the  common  council  constituting  the 
only  agency  or  instrument  by  which  the  be- 
hest of  the  legislature  can  be  obeyed;  and  a 
mandamus  being  the  only  possible  method  by 
which  that  body  can  be  compelled  to  act. 
People  V.  New  York,  45  Barb.  (N.  Y.)  473. 

45.  Andrews  v.  Knox  County,  70  111.  65; 
State  V.  Howell  County  Ct.  Justices,  58  Mo. 
583;  Eac  p.  Black,  1  Ohio  St.  30;  Justices 
Huron  Dist.  v.  Huron  Dist.  Council,  5  U.  C. 
Q.  B.  574.  See  also  Reg.  v.  Bruce,  11  U.  C. 
C.  P.  574. 

46.  State  v.  Baker  County  Com'rs,  22  Fla. 

29 ;  People  v.  La  Salle  County,  84  lib  303,  25 
Am.  Rep.  461;  Broaddus  v.  lilssex  County, 
99  Va.  370,  38  S.  E.  177,  holding  that 
the  question  of  whether  a  building  is  fire- 
proof is  a  matter  resting  within  the  judg- 
ment of  supervisors. 
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47.  State  v.  Wyoming  County  Ct.,  47 
W.  Va.  672,  35  S.  E.  959. 

48.  State  v.  Napier,  7  Iowa  425. 

49.  Weston  v.  Newburgh,  67  Hun  (N.  Y.) 
127,  22  N.  Y.  Suppl.  22. 

50.  Springmyer  v.  State,  1  Ohio  Cir.  Ct. 
501,  1  Ohio  Cir.  Dec.  279  (holding  that  a 
citizen  might  enforce  a  right  to  tap  a  public 
sewer,  although  it  had  been  built  by  private 
donations  to  which  he  had  not  contributed)  ; 
Meyler  v.  Meadville,  23  Pa.  Co.  Ct.  119  (hold- 
ing that  the  city  cannot  compel  the  payment 
of  a  void  assessment  as  a  condition  pre- 
cedent to  allowing  a  connection ) .  But  see 
State  V.  Board  of  Public  Works,  6  Ohio  Dec. 
(Reprint)  769,  8  Am.  L.  Rec.  24,  holding 
that  where  the  granting  of  permission  to  tap 
a  sewer  was  within  the  discretion  of  the 
board  of  public  works,  such  discretion  could 
not  be  controlled. 

51.  Reg.  V.  St.  Giles,  61  J.  P.  217,  66 
L.  J.  Q.  B.  337,  35  Wkly.  Rep.  335. 

52.  People  v.  'Monroe,  41  Misc.  (N.  Y.) 
198,  83  N.  Y.  Suppl.  995,  holding  that  where 
the  consumer's  supply  was  cut  off  for  non- 
payment of  rates,  mandamus  would  not  be 
granted  to  compel  the  water  commissioner  to 
continue  the  supply  without  payment  of  a 
penalty  demanded  as  to  the  cost  of  cutting 
off  the  supply,  except  upon  the  consumer's 
making  a  deposit  covering  the  amount 
charged  as  security  to  the  commissioner,  and 
also  covering  the  probable  cost  of  litigation 
to  determine  the  validity  of  the  charge. 

53.  Jacobs  v.  San  Francisco,  100  Cal.  121, 
34  Pac.  630. 

54.  Ackerman  t\  Buchman,  109  Pa.  St. 
254. 

55.  Eac  p.  Coster,  8  N.  Brunsw.  349. 

56.  Furbish  v.  Kennebec  County,  93  Me. 
117,  44  Atl.  364;  Reg.  v.  St.  Johns  Sewerage, 
etc.,  Com'rs,  12  N.  Brunsw.  3. 

57.  Prescott  v.  Duquesne,  48  Pa.  St.  118. 
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municipal  corporations  may  be  compelled,  under  statutes  authorizing  them  to 
regulate  the  line  of  deep  water.^^  But  the  writ  was  refused  to  compel  a  city  to 
regulate  the  manner  of  erecting  private  wharves,  under  a  directory  statute  ;  and  it 
has  been  held  that  mandamus  will  not  lie  to  compel  the  issuance  of  a  license  to 
extend  a  wharf  where  there  is  another  adequate  remedy,^  nor  to  control  the 
discretion  of  an  officer  as  to  wharf  regalations.^^ 

P.  Aid  to  Railroads  and  Other  Corporations.  Counties  and  other  munic- 
ipal corporations^^  are  frequently  empowered  by  statute  to  aid  the  construction  of 
railroads  or  other  works  of  internal  improvement,  by  appropriations,  donations, 
or  subscriptions  to  stock  ;^  and  a  corporation  having  a  clear  right  to  aid  under 
such  a  statute  may  enforce  it  by  mandamus.^^  For  example  mandamus  will  issue 
to  enforce  a  clear  right  to  a  stock  subscription^  or  to  the  issue or  delivery  ®^  of 
aid  bonds,  or  to  the  levj^  of  a  tax  for  the  payment  of  such  bonds  or  interest 
thereon,  or  for  the  payment  of  a  donation.^^  Mandamus  will  not  lie,  however,  to 
control  a  discretion  vested  in  public  officers,"^*^  and  will  issue  to  enforce  only  duties 
which  are  specifically  imposed  by  statute."^^  There  must  have  been  a  previous 
demand  and  refusal ;  and  there  must  have  been  a  compliance  with  all  conditions 
precedent,  both  with  regard  to  the  proceedings  for  the  authorization  of  the  aid-'^ 


58.  Wool  V.  Edenton,  115  N.  C.  10,  20  S.  E. 
165;  Wool  V.  Edenton,  113  N.  C.  33,  18  S.  E. 
76;  Tatham  r.  Philadelphia  W^ardens,  2 
Phila.  (Pa.)  246. 

Demand. —  A  petition  by  a  riparian  owner 
to  the  council-men  of  an  incorporated  town, 
in  which  he  asks  that  they  relocate  the  line 
of  entry  formerly  fixed  by  them  and  that 
they  make  a  general  line  on  the  deep  water 
in  front  of  the  high  land  of  the  town,  so 
designated  that  each  of  the  owners  of  the 
liigh  land  may  know  the  line  so  established, 
is  a  sufficient  demand,  and  it  is  not  essential 
that  he  should  notify  the  board  of  his  pur- 
pose to  proceed  immediately  to  erect  a  wharf. 
Wool  r.  Edenton,  115  N.  C.  10,  20  S.  E. 
165. 

59.  Kennedy  v.  Washington,  14  Fed.  Cas. 
No.  7,708,  3  Cranch  C.  C.  595. 

60.  Com.  f.  Clark,  6  Phila.  (Pa.)  498, 
where  a  specific  remedy  was  provided  by 
statute. 

61.  State  V.  Fitzpatrick,  47  La.  Ann.  1329. 
17  So.  828,  where  writ  to  commissioner  to 
order  goods  removed  within  forty-eight  hours 
was  refused. 

62.  See  Counties,  11  Cyc.  518  seq. 

63.  See  Municipal  Corporations  ;  Towns. 

64.  Public  aid  to  railroad  in  general  see 
Railroads. 

65.  See  cases  cited  infra,  this  section. 

66.  Ex  p.  Selma,  etc.,  R.  Co.,  46  Ala.  230; 
Ex  p.  Selma,  etc.,  R.  Co.,  45  Ala.  696,  6  Am. 
Rep.  722;  Napa  Valley  R.  Co.  v.  Napa 
County,  30  Cal.  435;  Piatt  v.  People,  29  111. 
54;  State  v.  Delaware  County,  92  Ind,  499. 

Action  upon  a  taxpayer's  petition  asking 
a  board  of  county  commissioners  to  take  stock 
to  the  amount  of  money  collected  upon  a  tax 
for  that  purpose  mav  be  compelled  by  man- 
damus.   Pfister  V.  State,  82  Ind.  382. 

67.  People  v.  Harp,  67  111.  62;  Piatt  v. 
People,  29  111.  54;  Atchison,  etc.,  R.  Co.  v. 
Jefferson  County  Com'rs,  12  Kan.  106;  Peo- 
ple V.  Mitchell,  35  N.  Y.  551;  Cincinnati,  etc., 
R.  Co.  V.  Clinton  County  Com'rs,  1  Ohio  St. 
77. 


Necessity  of  previous  stock  subscription.— 

Mandamus  may  be  awarded  to  compel  the 
issue  of  bonds,  although  no  formal  stock 
subscription  has  been  made,  Illinois  Mid- 
land R.  Co.  V.  Barnett,  85  111.  313. 

68.  Santa  Cruz  R.  Co.  v.  Santa  Cruz 
County,  62  Cal.  239;  California  Northern  R. 
Co.  f.'  Butler  County,  18  Cal.  671;  Shelby 
County  Ct.  v.  Cumberland,  etc.,  R.  Co.,  8 
Bush  (Ky.)  209;  State  v.  Jennings,  48  Wis. 
549,  4  N.  W.  641. 

69.  See  infra,  VI,  V,  1,  i. 

70.  Rowland  r.  Eldredge,  43  N.  Y.  457; 
Satterlee  i:  Strider,  31  W.  Va.  781,  8  S.  E. 
552  (holding,  where  the  issuance  of  bonds  is 
dependent  on  the  discretion  of  an  officer  in 
his  decision  that  the  proper  amount  of  work 
has  been  done,  mandamus  v/ill  not  issue  to 
control  such  discretion)  ;  Matter  of  North 
Simcoe  R.  Co.,  36  U.  C.  Q.  B.  101. 

71.  State  V.  Knox  County,  101  Ind.  398; 
Chicago,  etc.,  R.  Co.  v.  Olmstead,  46  Iowa 
316;  Ex  p.  New  Brunswick  R.  Co.,  15  N. 
Brunsw\  78,  holding  that  a  municipality  au- 
thorized by  the  legislature  to  take  stock  in 
a  company  incorporated  for  the  construction 
of  a  line  of  railway  particularly  defined  by 
the  act  is  not  bound  to  issue  debentures  to  a 
company  not  incorporated  to  construct  that 
specific  line,  a  subscription  to  their  stock 
list  by  the  warden  being  ultra  vires  and  a 
nullity. 

72.  Oroville,  etc.,  R.  Co.  v.  Plumas  County, 
37  Cal.  354;  Douglas  v.  Chatham,  41  Conn. 
211  (where  the  duty  was  to  guarantee  the 
corporation's  bonds)  ;  People  v.  Mt.  Morris, 
137  111.  576.  27  N.  E.  757  (to  compel  audit 
and  allowance  of  bonds)  ;  Chicago,  etc.,  R. 
Co.  V.  Olmstead,  46  Iowa  316  (holding  that 
a  county  treasurer  could  not  be  compelled  to 
collect  a  tax  until  the  tax  lists  have  been 
placed  in  his  hands  and  he  shall  have  then 
refused  or  neglected  to  collect  it). 

Tender  of  stock  certificates  is  excused  by 
a  refusal  to  issue  bonds.  Illinois  Midland  R. 
Co.  V.  Barnett,  85  111.  313. 

73.  Springfield,   etc.,   R.    Co.    v.  Wayne 
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and  upon  the  part  of  the  corporation  to  perfect  its  right  to  such  aid."^*  In  case 
the  underlying  proceedings  are  illegal  the  writ  will  not  issue,''^  as  for  example, 
where  the  election  has  been  invahd,^^  and  there  must  be  no  other  adequate 
remedy.'^^  Mandamus  will  not  issae  to  compel  the  payment  of  a  stock  subscription 
when  the  municipality  has  been  unable  to  sell  the  bonds,  from  the  proceeds  of 
which  payment  is  to  be  madej^  nor  will  it  issue  to  compel  submission  of  tlie  ques- 
tion of  aid  to  a  corporation  by  a  township,  pending  proceedings  to  divide  the  town- 
ship."^^  It  will  not  lie  against  an  officer  to  compel  him  to  pay  over  a  fund,  unless  the 
fund  is  actually  or  presumptively  in  his  hands.^^  Where  a  subscription  has  been 
voted  it  has  been  held  that  the  corporation  must  compel  the  completion  of  such  sub- 
scription before  it  performs  the  work  to  aid  which  the  subscription  is  authorized.^^ 

Q.  Appropriation  and  Apportionment  of  Funds.  A  municipal  corpora- 
tion may  be  compelled  by  mandamus  to  perform  a  specific  statutory  duty  to 
appropriate  and  raise  a  fund  for  a  specific  purpose,^^  but  the  immediate  perform- 
ance of  such  a  duty  will  not  be  compelled  where  no  existing  law  gives  the  power 
or  provides  the  means  appropriate.^^  So  a  specific  statutory  duty  imposed  upon 
county  commissioners  to  set  apart  funds  for  a  specific  purpose  may  be  enforced,®^ 
or  a  specific  duty  of  a  fiscal  officer  to  transfer  funds  from  one  account  to  another  ;  ^ 
but  where  a  discretion  is  vested  in  officers  as  to  the  apportionment  of  municipal 
funds  between  various  departments  it  will  not  be  controlled,^^  and  an  alteration 
in  an  apportionment  will  not  be  compelled  where  there  is  no  statutory  duty  or 
power  to  act.^^  An  officer  may  be  compelled  to  transfer  funds  in  his  hands  to 
the  proper  custodian,^^  but  there  must  be  a  clear  statutory  duty.^^ 

R.  Deposit  of  Funds.  Mandamus  will  lie  to  compel  the  deposit  of  public 
funds  in  accordance  with  law.^°  A  bank  cannot,  however,  compel  a  board  of 
county  commissioners  to  approve  its  bond  as  a  county  depository  where  the  right 
is  not  clear.^^ 

S.  Issue  of  Bonds.  A  purely  ministerial  duty  to  execute  and  deliver 
municipal  bonds  may  be  enforced  by  mandamus ;    but  the  writ  will  issue  only 


County  Clerk,  74  111.  27;  Lamoile  Valley  R. 
Co.  v.  Fairfield,  51  Vt.  257,  where  there  had 
been  a  failure  to  record  the  instrument  of 
assent,  although  it  was  filed  in  the  proper 
office. 

74.  People  v.  Holden,  91  111.  446;  Har- 
wood,  etc.,  R.  Co.  v.  Case,  37  Iowa  692.  See 
also  State  v.  Lake  City,  25  Minn.  404. 

75.  State  v.  Harper,  30  S.  C.  586,  9  S.  E. 
664;  State  v.  Whitesides,  30  S.  C.  579,  9 
S.  E.  661,  3  L.  R.  A.  777;  In  re  Langdon,  45 
U.  C.  Q.  B.  47,  holding  that  where  a  by-law 
granting  a  bonus  to  a  railway  company  has 
been  carried  by  the  electors,  a  municipal 
council  may  refuse  finally  to  pass  the  same 
because  the  passage  of  the  by-law  has  been 
procured  by  bribery,  and  may  set  up  such 
bribery  in  answer  to  an  application  for  a 
mandamus. 

76.  Ex  p.  Selma,  etc.,  R.  Co.,  46  Ala.  230. 
And  see  State  v.  Lake  City,  25  Minn.  404. 

77.  State  v.  McCrillus,  4  Kan.  250,  96  Am. 
Dec.  169,  holding  an  action  against  the  treas- 
urer on  his  bond  sufficient  to  prevent  man- 
damus to  pay  amount  due  on  railroad  aid 
bond. 

78.  Neuse  River  Nav.  Co.  Newbern,  52 
N.  C.  275. 

79.  State  v.  Anderson  County,  28  Kan.  67. 

80.  Minneapolis,  etc.,  R.  Co.  v.  Becket,  75 
Iowa  183,  39  N.  W.  260;  State  v.  Neely,  30 
S.  C.  587,  9  S.  E.  664,  3  L.  R.  A.  672. 
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81.  State  V.  Bates  County  Ct.,  57  Mo.  70. 

82.  State  v.  Jersey  City  Bd.  of  Finance, 
53  N.  J.  L.  62,  20  Atl.  755. 

83.  State  v.  Jersey  City  Bd.  of  Finance, 
53  N.  J.  L.  62,  20  Atl.  755. 

84.  Humboldt  County  v.  Churchill  County 
Com'rs,  6  Nev.  30. 

85.  State  v.  Stone,  69  Ala.  206. 

86.  Hover  v.  People,  17  Colo.  App.  375, 
68  Pac.  679;  State  v.  New  Orleans,  32  La. 
Ann.  268;  U.  S.  v.  New  Orleans,  31  Fed.  537. 

87.  People  v.  Hempstead,  126  N.  Y.  528, 
27  N.  E.  968  [affirming  12  N.  Y.  Suppl.  165]. 

88.  People  v.  Mahoney,  30  Mich.  100,  hold- 
ing that  a  town  treasurer  must  transfer 
township  library  money  to  the  treasurer  of 
the  township  board  of  school  inspectors. 

89.  State  Agricultural  College  v.  Vaughn, 
12  N.  M.  333,  78  Pac.  51. 

90.  People  v.  Gibler,  78  111.  App.  193; 
State  V.  Cronin,  (Nebr.  1904)  101  N.  W. 
325;  State  v.  Bowers,  26  Ohio  Cir.  Ct.  326 
[affirmed  without  opinion  in  70  Ohio  St.  423, 
72  N.  E.  1155].  Compare  Port  Huron  First 
Nat.  Bank  v.  Runnells,  (Mich.  1885)  21 
N.  W.  911. 

91.  State  V.  Owen,  41  Nebr.  651,  59  N.  W. 
886. 

92.  California. —  Turlock  Irr.  Dist.  v.  Wil- 
liams, 76  Cal.  360,  18  Pac.  379,  signing  of 
irrigation  bonds. 

Kansas, —  Smalley  v.  Yates,  36  Kan.  519, 
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where  a  clear  legal  duty  exists,®^  and  where  all  conditions  precedent  have  been 
fulfilled.^^  In  case  a  discretion  is  reposed  in  the  officers  sought  to  be  compelled 
their  action  will  not  be  coerced.^^  A  contractor  entitled  to  bonds  in  payment  of 
a  claim  cannot,  it  has  been  held,  enforce  such  right  after  he  has  obtained  a 
judgment  on  his  claim.^^ 

T.  Funding"  Indebtedness.  A  mandatory  duty  to  issue  bonds  or  take 
other  steps  toward  the  funding  of  municipal  indebtedness  may  be  enforced  by 
mandamus,^^  but  the  writ  will  not  issue  unless  the  duty  is  clearly  imposed  by 
la\T.^^ 

U.  Enforcement  and  Payment  of  Claims  —  l.  Claims  Which  May  Be 
Enforced  —  a.  In  General.^^  Claims  which  may  be  enforced  or  the  enforcement 
of  which  may  be  aided  by  mandamus  must  be  based  upon  a  clear  and  specific 
legal  right,^  and  tliey  must  in  accordance  with  the  rules  governing  the  use  of  the 


13  Pac.  845,  delivery  of  bonds  in  completion 
of  an  agreement  of  purchase. 

'Sexo  Jersey. —  Edward  C.  Jones  Co.  v.  Gut- 
tenburg,  66  N.  J.  L.  659,  51  Atl.  274. 

Isew  York. —  People  v.  Syracuse,  144  N.  Y. 
63,  38  N.  E.  1006  [affirming  65  Hun  321,  20 
N.  Y.  Suppl.  236]  ;  I'eople  v.  Guggenheimer, 
47  N.  Y.  App.   Div.  9,  62  N.  Y.  Suppl. 

11  (bonds  for  water-supply)  ;  People  v. 
Fitch,  78  Hun  321,  29  N.  Y.  Suppl.  163 
(controller's  duty  to  issue  bonds  peremp- 
tory) ;   Matter  of  Atty.-Gen.,  58   Hun  218, 

12  N.  Y.  Suppl.  754  (holding  that  it  was 
the  duty  of  a  city  controller  to  issue  bonds 
for  the  full  amount  of  a  state  tax  as 
required  by  statute)  ;  People  v.  Brennan,  39 
Barb.  522  (bonds  for  purchase  of  land 
coerced,  although  title  already  in  city)  ;  Peo- 
ple V.  Oneida  County,  36  Misc.  597,  73  N.  Y. 
Suppl.  1098  [affirmed  in  68  N.  Y.  App.  Div. 
650,  74  N.  Y.  Suppl.  1142]  (writ  lies  for 
county  board  to  issue  bonds)  ;  Sheehan  v. 
Long  Island  City,  11  Misc.  487,  33  N.  Y. 
Suppl.  428  (contractor  may  have  writ  where 
contract  provides  for  payment  by  issue  of 
bonds)  ;  People  v.  New  York,  53  How.  Pr. 
280  (issue  of  assessment  bonds  by  controller 
in  payment  for  damages  for  change  of  grade). 

Ohio. —  Noble  County  Com'rs  v.  Hunt,  33 
Ohio  St.  169. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  220. 

93.  People  v.  Chicago,  51  HI.  53  (park 
bonds  not  authorized  by  city  not  compelled)  ; 
People  V.  Chicago,  51  111.  17,  2  Am.  Kep.  278 
(holding  that  city  would  not  be  compelled 
to  issue  bonds  for  park  purposes  under  a 
statute  illegally  giving  authority  to  a  board 
of  park  commissioners  to  impose  indebtedness 
upon  a  city  without  its  consent)  ;  Halsey  v. 
Nowrey,  71  N.  J.  L.  481,  59  Atl.  449  (mayor 
must  sign  bonds  when  so  required  by  charter) ; 
People  V.  Parmerter,  158  N.  Y.  385,  53  N.  E. 
40  [reversing  19  N.  Y.  App.  Div.  632,  46 
N.  Y.  Suppl.  1098]  (attesting  and  registry 
not  compelled  when  duty  not  clear)  ;  People 
V.  White,  54  Barb.  (N.  Y.)  622  (village 
president  must  sign  bonds  lawfully  issued)  ; 
Morris  v.  Williams,  23  Wash.  459,  63  Pac. 
236  (where  a  contract  to  sell  bonds  by 
county  was  not  enforced  by  mandamus  since 
there  was  no  public  duty). 

Issue  in  excess  of  debt  limit  will  not  be 
compelled.    Edward  C.  Jones  Co.  v.  Gutten- 

L20] 


burg,  66  N.  J.  L.  58,  48  Atl.  537;  Chalk  v. 
White,  4  Wash.  156,  29  Pac.  979. 

94.  Los  Angeles  v.  Hance,  130  Cal.  278,  62 
Pac.  484  (issue  on  defective  vote  not  coerced) ; 
People  u.  San  Francisco,  27  Cal.  655  (hold- 
ing that  the  clerk  of  the  city  and  county 
of  San  Francisco  is  not  in  default  for  not 
countersigning  the  bonds  required  to  be  is- 
sued by  the  act  of  1863,  authorizing  said 
city  to  subscribe  to  the  capital  stock  of  the 
Central  Pacific  Railroad  of  California,  until 
the  board  of  supervisors  direct  him  to  coun- 
tersign the  same  or  afford  him  an  opportuity 
to  do  so  in  their  presence,  and  he  refuses)  ; 
Daniels  v.  Long,  111  Mich.  562,  69  N.  W. 
1112  (denying  writ  to  issue  when  properly 
certified  election  was  illegal)  ;  Ackerman  v. 
Buchman,  (Pa.  1885)  6  Atl.  218  (estimate 
by  water  commissioners  essential  to  issue  of 
bonds  to  construct  waterworks ) . 

95.  Morris  v.  Williams,  23  Wash.  459,  63 
Pac.  236.  See  Farmers'  Nat.  Bank  v.  Jones, 
105  Fed.  459,  where  a  bill  in  equity  to  com- 
pel issue  of  bonds  was  treated  as  a  man- 
damus and  refused  because  the  duty  was  dis- 
cretionary. 

96.  State  v.  New  Orleans,  36  La.  Ann. 
726. 

97.  Summit  County  v.  People,  10  Colo.  14, 
14  Pac.  47  (writ  issued  for  funding  bonds)  ; 
Trach  v.  McCauley,  6  North.  Co.  Rep.  (Pa.) 
193  (city  must  exchange  bonds,  on  refund- 
ing). 

98.  Bravin  v.  Tombstone,  6  Ariz.  212,  56 
Pac.  719;  U.  S.  v.  New  Orleans,  74  Fed.  489, 
20  C.  C.  A.  622;  U.  S.  v.  New  Orleans,  60 
Fed.  387,  9  C.  C.  A.  37. 

99.  Claims  against  school-district  see  su- 
pra, VI,  F,  10,  b. 

Compensation  of  teachers  see  supra,  VI,  F, 
11,  b,  (II). 

Mandamus  to  recover  bounty  see  Bounties, 
5  Cyc.  990. 

Salaries  and  compensation  of  officers  see 

supra,  VI,  C,  10. 

1.  Illinois. —  Cottonwood  v.  People,  38  111. 
App.  239. 

Louisiana. — State  v.  Judges  Orleans  Parish 
Civ.  Dist.  Ct.,  34  La.  Ann.  1114. 

Michigan. —  Portsmouth  Tp.  v.  Bay  City, 
57  Mich.  420,  24  N.  W.  127. 

Montatva. —  State  v.  Lewis,  etc.,  County, 
(1906)  86  Pac.  419. 
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writ  in  other  cases  be  free  from  substantial  doubt,^  jiist,^  and  untainted  by  fraud 
or  collusion/ 

b.  Unliquidated  Claims.  Mandamus  will  not  lie  to  compel  j^ayment  of  an 
unliquidated  claim ^  until  the  validity  of  the  claim  and  the  amount  due  shall  have 
been  definitely  ascertained  by  some  competent  officer  or  tribunal,  whose  decision, 
while  unappealed  from  or  unreversed,  is  final  and  conclusive.*^    If  the  officer 


Nebraska. —  Moores  v.  State,  4  Nebr. 
(Unoff.)  235,  93  N.  W.  986. 

'New  Jersey. —  McDonald  v.  Newark,  58 
N.  J.  L.  12,  32  Atl.  384. 

New  York. —  People  v.  Haws,  12  Abb.  Pr. 
192,  21  How.  Pr.  117. 

North  Carolina. —  Bear  v.  Brunswick 
County,  124  N.  C.  204,  32  S.  E.  558,  70  Am. 
St.  Rep.  586. 

Ohio. —  State  v.  Ratterman,  3  Ohio  Cir. 
Ct.  626,  2  Ohio  Cir.  Dec.  364. 

Oklahoma. —  Huddleston  V.  Noble  County, 
8  Okla.  614,  58  Pac.  749. 

Virginia. —  Richmond  v.  Epps,  98  Va.  233, 

35  S.  E.  723. 

Canada. — ^Jennett  v.  Sinclair,  10  Nova 
Scotia  392. 

See  33  Cent.  Dig.  tit.  "  Mandamus/^  §  223. 

Debts  contracted  under  an  unconstitu- 
tional statute  cannot  be  enforced  by  manda- 
mus.   Nougues  V.  Douglass,  7  Cal.  65. 

2.  Illinois. —  People  v.  Johnson,  100  111. 
537,  39  Am.  Rep.  63;  Cottonwood  v.  People, 
38  111.  App.  239. 

Indiana. —  Watkins  v.  State,  151  Ind.  123, 
49  N.  E.  169,  51  N.  E.  79,  holding  auditor 
justified  in  refusing  to  issue  warrant  to  as- 
signee of  a  claim  before  notice  of  the  assign- 
ment. 

Kansas. —  Kansas  Nat.  Bank  v.  Hovey,  48 
Kan.  20,  28  Pac.  1090,  bounty  claim  of  re- 
ceiver. 

Kentucky. —  Judge  Hickman  County  Ct.  v. 
Moore,  2  Bush  108,  guarding  insecure  jail. 

Louisiana. —  Badger  v.  New  Orleans,  49 
La.  Ann.  804,  21  So.  870,  37  L.  R.  A.  540, 
disputed  contract  claim. 

Michigan. —  Brownell  v.  Gratiot  Sup'rs,  49 
Mich.  414,  13  N.  W.  798. 

Missouri. —  State  v.  Seibert,  130  Mo.  202, 
32  S.  W.  670,  disqualified  assignee. 

New  York. —  People  v.  Coler,  58  N.  Y. 
App.  Div.  131,  68  N.  Y.  Suppl.  448  (doubt 
as  to  sum  due  and  whether  contract  per- 
formed) ;  Matter  of  Finnigan,  91  Hun  176 

36  N.  Y.  Suppl.  331  (doubtful  claim  on 
contract)  ;  People,  v.  New  York,  3  Hun  11, 
5  Thomps.  &  C.  382;  People  v.  Orleans 
County  Sup'rs,  16  Misc.  213,  38  N.  Y.  Suppl. 
890  (justice's  fees  not  clearly  proved). 

North  Dakota. —  State  v.  Albright,  11 
N.  D.  22,  88  N.  W.  729. 

Ohio. —  State  v.  Cappeller,  6  Ohio  Dec. 
(Reprint)  863,  8  Am.  L.  Rec.  487,  liens  filed 
against  amount  due, 

Rhode  Island. —  Simmons  ?;.  Davis,  18  R.  I. 
46,  25  Atl.  691. 

Washington. —  Chambers  v.  Territory,  3 
Wash.  Terr.  280,  13  Pac.  336,  holding  that 
mandamus  will  not  lie  against  the  mayor  and 
clerk  of  a  city  to  pay  an  attorney's  lien 
which  has  been  filed  on  a  judgment  obtained 
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for  a  client  against  the  city,  which  the  client 
had  assigned,  and  satisfaction  of  which  had 
been  entered  of  record,  where  no  judicial 
proceedings  have  been  had  to  determine  the 
amount  or  validity  of  the  lien,  as  against  the 
attorney,  the  assignee,  or  the  city,  or  to  set 
the  assignment  or  satisfaction  aside. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  223 
et  seq. 

Claims  in  litigation. —  The  pendency  of  an 
appeal  or  injunction  will  prevent  tlie  issuing 
of  a  mandamus.  Livingston  v.  Widber,  (Cal. 
1896)  47  Pac.  247;  Wilmarth  v.  Ritschlag, 
9  S.  D.  172,  68  N.  W.  312.  An  unauthorized 
appeal  will  not  have  such  effect,  however. 
California  Bank  v.  Shaber,  55  Cal.  322.  See, 
generally,  supra,  II,  H. 

3.  Van  Akin  v.  Dunn,  117  Mich.  421,  75 
N.  W.  938;  McQueen  v.  Detroit,  116  Mich. 
90,  74  N.  W.  387 ;  O'Hara  v.  Fagen,  56  N.  J. 
L.  279,  27  Atl.  1089;  People  v.  Green,  66 
Barb.   (N.  Y.)  630. 

4.  Noble  V.  Paris  Tp.,  56  Mich.  219,  22 
N.  W.  321. 

5.  Georgia. —  Cox  v.  Whitfield  County,  65 
Ga.  741. 

Kentucky. —  Garrard  County  Ct.  v.  Mc- 
Kee,  11  Bush  234;  King  v.  Mason  County 
Common  School  Dist.  No.  23,  32  S.  W.  752, 
17  Ky.  L.  Rep.  803. 

Michigan. —  Midland  School  Dist.  No.  9  v. 
Midland  School  Dist.  No.  5,  40  Mich.  551; 
People  V.  Detroit,  34  Mich.  201,  quantum 
meruit. 

New  Jersey. —  See  Allen  v.  Williams,  33 
N.  J.  Eq.  584. 

New  York. —  People  v.  Metz,  100  N.  Y. 
Suppl.  913. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  235. 

But  see  Ward  v.  Lowndes,  5  Jur.  N.  S.  1124, 
21  L.  J.  Q.  B.  265,  7  Wkly.  Rep.  489,  holding 
that  where  a  debt  is  of  such  a  nature  that  a 
mandamus  will  be  granted  to  enforce  the 
payment,  it  is  not  necessary  that  the  amount 
of  the  debt  should  have  been  previously  as- 
certained; but  such  amount  may  be  ascer- 
tained by  the  verdict  of  the  jury  in  the  ac- 
tion in  which  the  writ  of  mandamus  is 
claimed. 

Damages. —  Mandamus  will  not  lie  to  com- 
pel payment  of  unliquidated  damages.  Gov- 
ernor V.  Justices  Clark  County  Inferior  Ct., 
19  Ga.  97. 

6.  Watts  V.  McLean,  28  111.  App.  537; 
State  V.  Wayne  County  Council,  157  Ind.  356, 
61  N.  E.  715;  State  v.  Jamison,  142  Ind.  679, 
42  N.  E.  350;  Trant  v.  State,  140  Ind.  414, 
39  N.  E.  513;  State  v.  Snodgrass,  98  Ind. 
546;  Poling  v.  Philippi  Dist.  Bd.  of  Educa- 
tion, 50  W.  Va.  374,  40  S.  E.  357. 

Action  and  judgment  necessary. —  School 
Dist.  No.  3  V.  Bodenhamer,   43  Ark.  140 
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whose  duty  it  is  to  make  tlie  payment,  must  himself,  at  his  own  risk,  inquire  into 
the  validity  and  the  amount  of  the  claim,  he  cannot  be  compelled  by  mandamus 
to  make  payment."^  A  judgment  by  a  court  of  competent  jurisdiction  that  a 
certain  sum  is  due  from  a  municipal  corporation  is  usually  regarded  as  an  auditing 
of  the  claim  within  the  meaning  of  statutes  requiring  claims  to  be  audited.^ 

e.  Bonds.  Where  the  validity  of  municipal  bonds  is  not  disputed  mandamus 
will  lie  to  compel  the  proper  authorities  to  make  an  appropriation  for  their  pay- 
ment,^ or  to  compel  them  to  perform  any  duties  specilically  imposed  by  law  with 
reference  thereto,^*^  and  a  judgment  on  the  bonds  need  not  have  first  been 
obtained,^^  nor  need  they  have  been  presented  for  allowance.^^  So  when  funds 
are  in  the  liands  of  the  proper  officer  payment  may  be  compelled.'^  But  when 
the  validity  of  bonds  or  the  liability  of  the  municipality  is  contested,  payment 
will  not  be  compelled  until  the  right  has  been  determined.^^  A  contractor  cannot 
enforce  bonds  issued  in  payment  for  an  improvement  where  through  his  fraud  or 
wrong  the  work  was  not  done  according  to  contract,^^  and  where  the  bonds  are 
non-negotiable  a  purchaser  has  no  better  right.^^ 

d.  Judgments.  Mandannis  is  usually  regarded  as  a  proper  remedy  to  enforce 
a  judgment  against  a  municipal  or  public  corporation    in  case  there  is  no  other 


(services  as  teacher)  ;  Cox  v.  Whitfield 
County,  65  Ga.  741 ;  Hugg  v.  Ivins,  59  N.  J. 
L.  139,  36  Atl.  685;  In  re  Morris,  etc.,  Dredg- 
ing Co.,  101  N.  Y.  Suppl.  726  (holding  the 
■certificate  of  an  engineer  as  to  work  done 
under  a  contract  not  conclusive  so  as  to  per- 
mit mandamus)  ;  Com.  v.  Thompson,  86 
Pa.  St.  442;  Hester's  Case,  2  Watts  &  S. 
(Pa.)  416;  Com.  v.  Allegheny  County,  16 
Serg.  &  R.  (Pa.)  317;  Com.  v.  Philadelphia, 
.5  Pa.  Dist.  222;  Shell  v.  Dauphin  County,  1 
Pearson  (Pa.)  89;  Com.  v.  School  Directors, 
4  L.  T.  N.  S.  (Pa.)  6. 

Allowance  by  proper  authority  necessary. 
—  Dubordieu  v.  Butler,  49  Cal.  522 ;  State 
v.  Snodgrass,  98  Ind.  546 ;  People  v.  New 
York,  52  N.  Y.  224;  People  r.  Flagg,  17 
N.  Y.  584;  People  v.  New  York  Bd.  of  Ap- 
portionment, 3  Hun  (N.  Y. )  11,  5  Thomps. 
A  C.  382  [affirmed  in  64  N.  Y.  627]  ;  People 
c.  Green,  2  Thomps.  &  C.  (N.  Y.)  18  [af- 
firmed in  56  N.  Y.  476]  ;  People  v.  Brennan, 
18  Abb.  Pr.  (N.  Y.)  100;  State  v.  McCon- 
nell,  28  Ohio  St.  589 ;  Putnam  County  Com'rs 
n.  Allen  County,  1  Ohio  St.  322;  Burnet  f. 
Portage  County,  12  Ohio  54;  Foster  v.  An- 
gell,  19  R.  I.  285,  33  Atl.  406;  State  v. 
Fuller,  18  S.  C.  246;  Thomas  v.  Mason,  39 
W.  Va.  526,  20  S.  E.  580,  26  L.  R.  A.  727 
(holding  that  where  the  amount  of  the  claim 
has  been  determined  and  an  order  issued  by 
the  proper  authority,  judgment  need  not  be 
•obtained  on  the  order)  ;  State  v.  Doyle,  38 
Wis.  92. 

7.  State  t*.  Snodgrass,  98  Ind.  546. 

8.  State  V.  Lander  County,  22  Nev.  71,  35 
Pac.  300. 

9.  State  V.  Perrysburg  Tp.  Bd.  of  Educa- 
tion. 27  Ohio  St.  96,  where  the  bonds  were 
in  the  hands  of  innocent  holders. 

Appropriation  for  payment  of  claims  in 
general  see  infra,  VI,  U,  6. 

10.  Dayton  Tp.  r.  Rounds,  27  Mich.  82. 
Payment   of  interest   see   infra,   VI,  U, 

1,  e. 

Taxation  for  payment  of  bonds  or  interest 

see  infra,  VI,  V,  1,  h. 


11.  People  V.  Getzendaner,  137  111.  234,  34 
N.  E.  297. 

12.  Limestone  Co.  v.  Rather,  48  Ala.  433; 
State  V.  McCrillus,  4  Kan.  250,  96  Am.  Dec. 
169,  holding  that  bonds  of  a  county  are  as- 
certained claims  and  the  county  board  has 
no  power  to  audit  or  allow  them,  or  to  dis- 
allow them. 

Where  officer  is  directed  not  to  pay. — 
An  order  of  a  county  board  directing  the 
treasurer  not  to  pay  certain  bonds  issued 
by  the  county,  and  for  which  money  is  in  his 
hands,  and  which  it  is  his  duty  to  pay,  is 
a  nullity,  and  would  be  no  defense  to  an  ac- 
tion against  the  treasurer  for  the  payment  of 
such  money.  State  v.  McCrillus,  4  Kan.  250, 
96  Am.  Dec.  169. 

13.  Gunnison  County  v.  Sims,  31  Colo.  483, 
74  Pac.  457.  See  Ward  v.  Piper,  69  Kan. 
773,  77  Pac.  699,  holding  that  ordinary  ex- 
pense funds  would  not  be  compelled  to  be 
paid  for  bonds  where  it  was  not  shown  that 
the  bonded  indebtedness  arose  from  ordinary 
expenses  or  that  the  funds  were  more  than 
sufficient  for  current  expenses. 

Payment  of  claims  in  general  see  infra,  VI, 
U,  6. 

Other  adequate  remedy. —  The  fact  that 
suit  may  be  brought  on  the  official  bond  of 
an  officer  is  not  an  adequate  remedy  and 
will  not  prevent  mandamus  to  pay.  Elliott 
County  V.  Kitchen,  14  Bush  (Ky.)  289. 

14.  Loomis  v.  Rogers  Tp.,  53  Mich.  135, 
18  N.  W.  596;  Beaman  v.  Leake  County,  42 
Miss.  237 ;  Bailey  v.  Lawrence  County,  2 
S.  D.  533,  51  N.  W.  331. 

15.  Northern  Trust  Co.  r.  Wilmette,  220 
111.  417,  77  N.  E.  169. 

16.  Northern  Trust  Co.  v.  Wilmette,  220 
111.  417,  77  N.  E.  169. 

17.  Illinois. —  Dix  v.  Big  Four  Drainage 
Dist.,  207  HI.  17,  69  N.  E.  576  (holding 
that  writ  lies  against  a  town  to  pay  a 
drainage  assessment  on  judgment  confirming 
it)  ;  Lewis  v.  Jonathan  Creek,  etc.,  Drainage 
Com'rs,  111  111.  App.  222  (holding  that  a 
drainage  district  must  pay  a  judgment  when 
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adequate  remedy. So  the  allowance  of  a  judgment  as  a  claim  may  be  com- 


the  fund  was  on  hand  or  levied)  ;  Chicago  v. 
People,  98  111.  App.  517. 

loioa. —  Brown  v.  Crego,  32  Iowa  498. 

Kansas. —  Pherson  v.  Young,  69  Kan.  655, 
77  Pac.  693. 

Missouri. — State  v.  Butler  County,,  164  Mo. 
214,  64  S.  W.  176,  holding  that  it  was  no 
defense  that  the  judgment  was  not  certified 
to  the  county  court. 

New  Jersey. —  Lyon  v.  Elizabeth,  43  N.  J. 
L.  158. 

New  York. —  People  v.  Fulton  County 
Com'rs,  70  Hun  560,  24  N.  Y.  Suppl.  397 
[affirmed  in  139  N.  Y.  656,  35  N.  E.  208]; 
People  V.  Abbott,  45  Hun  293,  13  N.  Y.  Civ. 
Proc.  101  [reversed  on  other  grounds  in  107 
N.  Y.  225,  13  N.  E.  779]?  Brinckerhoff  v. 
Board  of  Education,  37  How.  Pr.  499  (hold- 
ing writ  to  pay  out  of  appropriate  fund,  or 
to  levy  tax,  would  lie ) . 

North  Carolina. —  Bear  v.  Brunswick 
County,  122  N.  C.  434,  29  S.  E.  719,  65  Am. 
St.  Rep.  711;  Fry  v.  Montgomery  County 
Com'rs,  82  N.  C.  304;  Webb  v.  Beaufort,  70 
N.  C.  307  (so  holding,  although  judgment 
was  dormant)  ;  Lutterloh  v.  Cumberland 
County,  65  N.  C.  403. 

Ohio. —  State  v.  Symmes  Tp.  Bd.  of  Edu- 
cation, 7  Ohio  Dec.  (Reprint)  326,  2  Cine. 
L.  Bui.  114,  holding  a  writ  to  pay  proper 
where  statute  forbids  a  levy. 

Pennsylvania. —  Miller  v.  Bradford,  19  Pa. 
Super.  Ct.  297. 

South  Dakota. —  Evans  v.  Bradley,  4  S.  D. 
83,  55  N.  W.  721,  holding  payment  of  judg- 
ment mandatory  when  not  impeached  or  ap- 
pealed from. 

West  Virginia. —  Poling  v.  Philippi  Bd.  of 
Education,  50  W.  Va.  374,  40  S.  E.  357. 

United  States. —  Rose  v.  McKie,  145  Fed. 
584,  76  C.  C.  A.  274  [affirming  140  Fed.  145] 
(holding  that  it  was  no  defense  to  a  writ  to 
a  town  to  provide  for  payment  that  the  legal 
duty  of  the  town  did  not  include  all  acts 
necessary  to  full  discharge  of  the  judgment) ; 
Thompson  v.  Perris  Irr.  Dist.,  116  Fed.  769 
(holding  writ  to  pay  would  lie  against  irriga- 
tion district)  ;  Helena  v.  U.  S.,  104  Fed.  113, 
43  C.  C.  A.  429  (holding  that  city  must  apply 
special  fund  collected  to  pay  judgment)  ; 
Evans  v.  Pittsburg,  8  Fed.  Cas.  No.  4,567 
(holding  that  a  statute  providing  for  the 
enforcement  of  a  judgment  against  townships 
and  counties  included  cities). 

Canada. —  Re  Darby,  19  Ont.  51,  holding 
that  writ  would  lie  against  health  board. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  231. 

In  the  federal  courts. —  A  writ  of  manda- 
mus in  the  federal  circuit  courts  is  never 
an  independent  suit,  but  is  only  a  proceeding 
ancillary  to  the  judgment  which  gives  the 
jurisdiction,  and,  when  issued,  becomes  a  sub- 
stitute for  the  ordinary  process  of  execution 
to  enforce  the  payment  of  the  same  as  pro- 
vided in  the  contract.  In  the  circuit  court 
of  the  United  States  there  must  be  a  judg- 
ment for  the  recovery  of  money  before  there 
can  be  a  mandamus  to  levy  any  tax  to  pay 
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it,  and  mandamus  is  only  a  form  of  executing: 
the  judgment.  Labette  County  v.  U.  S.,  112 
U.  S.  217,  5  S.  Ct.  108,  28  L.  ed.  698;  Bath 
County  V.  Amy,  13  Wall.  (U.  S.)  244,  20 
L.  ed.  539 ;  Lafayette  County  v.  Wonderly, 
92  Fed.  313,  34  C.  C.  A.  360;  Fuller  v.  Ayles- 
worth,  75  Fed.  694,  21  C.  C.  A.  505;  Osborne 
V.  Adams  County,  7  Fed.  441,  2  McCrary  97. 
And  see  Ex  p.  Holman,  28  Iowa  88,  4  Am. 
Rep.  159. 

Under  the  statute  in  Pennsylvania  munic- 
ipal creditors  are  given  mandamus  to  com- 
pel the  payment  of  judgments.  The  process 
is  called  mandamus-execution,  and  restrains 
misappropriation  as  well  as  compels  pay- 
ment. It  is  not  the  prerogative  writ,  but 
in  reality  an  execution.  Pollock  v.  Lawrence 
County,  19  Fed.  Cas.  No.  11,255,  2  Pittsb. 
(Pa.)  137.  The  same  considerations  apply 
to  the  statutory  mandamus  provided  for 
against  school-districts.  O'Donnell  v.  Cass 
Tp.  School-Dist.,  133  Pa.  St.  162,  19  Atl. 
358.  It  is  not  proper  to  proceed  in  the  first 
instance  by  mandamus  to  collect  a  judgment 
against  boroughs,  townships,  or  counties. 
The  proper  proceeding  is  by  an  execution, 
obedience  to  which  may  be  enforced  by  at- 
tachment; and  where  after  such  an  execu- 
tion there  are  no  moneys  unappropriated  out 
of  which  the  execution  can  be  paid,  and  the 
revenues  are  not  any  more  than  is  required 
to  defray  the  current  expenses,  and  the 
proper  municipal  officers  fail  or  refuse  to  as- 
sess and  collect  sufficient  taxes  for  the  pur- 
pose, mandamus,  first  in  the  alternative  and 
then  in  the  peremptory  form,  may  issue  to 
compel  them  to  perform  their  duty  in  the 
premises.  Allen  v.  Dubois  Borough,  5  Pa. 
Dist.  585.  See  also  In  re  Marcy  Tp.,  8  Del. 
Co.  (Pa.)  31,  10  Kulp  43,  where  an  order  to 
a  creditor  to  enter  satisfaction  of  a  judg- 
ment in  proceedings  to  ascertain  the  indebt- 
edness of  a  township  before  issuing  manda- 
mus to  levy  a  tax  was  refused. 

Mandamus  in  action  on  debt. —  In  North 
Carolina  it  is  held  that  a  person  may  sue 
to  recover  a  debt  from  a  county  and  in  the 
same  action  demand  a  mandamus  for  its 
payment.  Fry  v.  Montgomery  County  Com'rs, 
82  N.  C.  304;  McLendon  v.  Anson  County 
Com'rs,  71  N.  C.  38. 

Dormant  judgment. — Where  a  debt  against 
a  municipal  corporation  has  been  reduced  to 
judgment  in  a  court  of  competent  jurisdic- 
tion, a  peremptory  mandamus  may  be  prop- 
erly asked  for,  although  such  judgment  is 
dormant.    Webb  v.  Beaufort,  70  N.  C.  307. 

Conclusiveness  of  judgment  in  proceedings 
by  mandamus  thereon  see  Judgments,  23 
Cyc.  1294,  text  and  note  68. 

18.  People  V.  Wood,  2  Abb.  Pr.  (N.  Y.)  90 
(holding  that  w^rit  would  not  issue  to  com- 
pel a  mayor  to  sign  a  warrant,  after  order 
by  a  court  to  pay  a  judgment,  an  order  being 
an  adequate  remedy)  ;  Com.  v.  Pease,  1 
Dauph.  Co.  Rep.  (Pa.)  47  (holding  a  stat- 
utory remedy  for  collecting  a  judgment 
against  a  school-district  exclusive).    And  see 
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pelled,^^  or  the  appropriation  to  its  payment  of  any  available  funds,^^  or  the  set- 
ting aside  of  surphis  revenues.^^  The  writ  also  lies  to  compel  the  record  of  a 
judgment  against  a  city.^^  It  would  seem  that  mandamus  will  not  lie  to  enforce 
a  part  of  a  judgment  which  has  been  assigned. 

e.  Interest.  Mandamus  will  not  lie  to  compel  the  payment  of  interest  unless 
the  law  clearly  makes  it  payable  ;  but  where  there  is  a  clear  duty  mandamus  will 
lie  to  compel  provision  for  the  payment  of  interest  upon  municipal  bonds,^^  or  to 
compel  payment  thereof,^^  when  the  validity  of  the  bonds  is  not  disputed.^^  Where 
the  amount  of  interest  coupons  is  definitely  iixed.  by  statute  their  allowance  as 


U.  S.  V.  King,  74  Fed.  493,  holding  that  the 
power  to  seek  a  writ  to  compel  tax  to  pay 
judgment  was  no  defense  to  a  writ  to  compel 
payment  from  the  proper  fund.  See  also 
intra,  VI,  U,  2. 

19.  Johnson  r.  Sacramento  County,  65  Cal. 
481,  4  Pac.  463;  State  r.  Lander  County,  22 
Nev.  71,  35  Pac.  300;  Lower  v.  U.  S.,  91 
U.  S.  536,  23  L.  ed.  420. 

20.  State  v.  Kansas  City,  58  Mo.  App. 
124. 

21.  Mandamus  will  lie  to  compel  the 
mayor  and  city  council  to  set  aside  any 
revenues  in  excess  of  necessary  current  ex- 
penditures to  payment  of  a  judgment  against 
the  city,  in  preference  to  claims  of  simple- 
contract  creditors ;  the  writ  being  in  the 
nature  of  an  execution,  without  which  the 
fund  cannot  be  reached.  Anniston  v.  Hurt, 
140  Ala.  394,  37  So.  220,  103  Am.  St.  Rep. 
45;  White  v.  Decatur,  119  Ala.  476,  23  So. 
999.  See  also  Cleveland  v.  U.  S.,  Ill  Fed. 
341,  49  C.  C.  A.  383.  The  fact  that  surplus 
revenues  might  be  less  than  a  judgment 
against  a  city  is  no  reason  for  not  granting 
mandamus  to  compel  city  officers  to  set  rev- 
enues apart  to  the  extent  of  the  surplus  to 
satisfy  the  judgment.  White  r.  Decatur,  119 
Ala.  476,  23  So.  999. 

22.  State  r.  Brown,  28  La.  Ann,  103. 

23.  Schuck  ir.  Pittsburgh,  (Pa.  1887)  11 
Atl.  651. 

24.  California. —  Barber  v.  Mulford,  117 
€al.  356,  49  Pac.  206;  Davis  v.  Sacramento, 
82  Cal.  562,  22  Pac.  1118;  Bates  v.  Gerber, 
82  Cal.  550,  22  Pac.  1115;  Davis  v.  Porter, 
66  Cal.  658,  6  Pac.  746. 

Florida. —  Columbia  County  Com'rs  v. 
King,  13  Fla.  451,  where  interest  on  coupons 
was  not  compelled  to  be  paid. 

Michigan. —  Talbot  v.  Bay  City,  71  Mich. 
118,  38  N.  W.  890,  holding  that  no  writ  would 
issue  for  interest  not  contracted  for. 

Mississippi. —  State  v.  Cole,  81  Miss.  174, 
32  So.  314,  holding  that  no  writ  would  issue 
for  interest  on  trust  funds  under  constitu- 
tional provision  which  was  not  self-execut- 
ing. 

Missouri. —  Veal  v.  Chariton  County  Ct., 
15  Mo.  412,  where  writ  for  full  rate  of  in- 
terest was  issued  where  the  rate  had  been 
illegally  reduced. 

Nebraska. —  State  v.  Scott,  15  Nebr.  147, 
17  N.  W.  263,  where  writ  for  interest  was 
limited  to  legal  rate. 

Pennsylvania.  —  Com.  v.  Philadelphia 
County  Com'rs,  4  Serg.  &  R.  125  (where 
mandamus  to  pay  interest  on  a  county  order 


was  refused,  the  custom  being  not  to  pay 
interest )  ;  In  re  Plains  Tp.,  7  Kulp  234  ( hold- 
ing that  no  writ  would  issue  for  interest 
after  decree  on  the  debt). 

Compound  interest. —  Mandamus  will  not 
issue  to  compel  payment  of  interest  upon 
interest  where  it  is  not  provided  for  by  stat- 
ute. Davis  r.  Sacramento,  82  Cal.  562.  22 
Pac.  1118;  Bates  v.  Gerber,  82  Cal.  550,  22 
Pac.  1115. 

25.  State  v.  New  Orleans,  34  La.  Ann.  477 
(holding  that  council  would  be  compelled  to 
make  an  appropriation)  ;  Com.  v.  Pittsburgh, 
34  Pa.  St.  496 ;  Com.  v.  Allegheny  County,  32 
Pa.  St.  218;  Com.  v.  Ayre,  5  Pa.  Dist.  575, 
8  Kulp  243. 

Levy  of  tax  to  pay  interest  see  infra,  VI, 
V,  1,  h. 

26.  California. —  Haysmeister  v.  Porter, 
(1884)  3  Pac.  123;  Roeding  v.  Porter,  (1884) 
2  Pac.  888;  Meyer  v.  Porter,  65  Cal.  67,  2 
Pac.  884. 

New  Jersey. —  Rahway  Sav.  Inst.  v.  Rah- 
way,  49  N.  J.  L.  384,  8  Atl.  106. 

Neio  York. —  People  v.  Mead,  24  N.  Y. 
114. 

Pennsylvania. —  Williamsport  v.  Com.,  90 
Pa.  St.  498,  interest  payment  out  of  fund 
appropriated  to  other  uses,  withdrawn,  but 
not  needed  for  ordinary  city  expenses,  com- 
pelled. 

West  Virginia. —  State  v.  Wirt  County  Ct., 
37  W.  Va.  808,  17  S.  E.  379. 

Part  of  coupons  not  due. —  The  fact  that 
at  the  time  the  fiat  for  the  writ  is  obtained 
a  part  of  the  coupons  are  not  due  does  not 
afford  ground  for  denying  relief  where  they 
are  actually  due  when  the  petition  is  filed. 
State  V.  Anderson  County,  8  Baxt.  (Tenn.) 
249. 

In  case  the  funds  available  have  been 
blended  and  it  is  impossible  to  determine 
what  sum  is  available  the  writ  will  be  de- 
nied. Austin  V.  Cahill,  (Tex.  Civ.  App.  1905) 
88  S.  W.  536. 

27.  Rilev  V.  Garfield  Tp.,  54  Kan.  463,  38 
Pac.  560;  People  v.  Mead,  36  N.  Y.  224  (pay- 
ment of  interest  on  bonds  void  because  resi- 
dent taxpayers  did  not  consent  refused)  ; 
Bailey  v.  Lawrence  County,  2  S.  D.  533,  51 
N.  W.  331.  But  compare  State  v.  Craig,  69 
Mo.  565,  where  payment  was  compelled,  al- 
though bonds  were  in  litigation. 

Where  the  county  is  estopped  to  deny  the 
validity  of  bonds  mandamus  may  issue  to 
enforce  payment  of  interest.  State  v.  Wil- 
kinson, 20  Nebr.  610,  31  N.  W.  376;  State  v. 
Anderson  County,  8  Baxt.  (Tenn.)  249. 
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claims  is  usually  held  to  be  unnecessary.'^^  Mandamus  to  compel  payment  of 
interest  will  not  lie  unless  the  duty  of  the  officer  is  ministerial.^^ 

f.  Claims  in  Judicial  Proceedings.  Mandamus  lies  to  compel  the  payment  of 
jurors,  witnesses,  and  officers'  fees  when  clearly  prescribed  by  statute,  and  when, 
the  right  is  clear.^*^ 

g.  Claims  Between  Municipalities.  Mandamus  lies  to  compel  tlie  allowance 
and  payment  of  claims  arising  on  division  or  change  of  boundarj^,  or  otherwise 
between  municipal  corporations,  where  the  amount  is  liquidated  and  the  duty 
clear  ;  but  unless  tho  claims  are  clearly  due,  and  payment  imperative,  resort  must 
be  had  to  an  ordinary  action. Mandamus  will  not  issue  to  compel  a  board  of 


28.  Shinbone  v.  Randolph  County,  56  Ala. 
183. 

In  the   absence  of  a  specific   fund. —  A 

county  treasurer  is  not  justified  in  paying 
interest  coupons  out  of  any  other  than  specific 
funds  raised  for  that  purpose,  and  in  his 
hands,  until  the  board  of  commissioners  of 
the  county  have  issued  an  order  upon  him 
to  do'  so.  Bailey  v.  Lawrence  County,  2  S.  D. 
533,  51  N.  W.  331. 

29.  People  v.  Fogg,  11  Cal.  351,  holding 
the  duty  of  an  auditor  to  pay  interest  with- 
out warrant  not  clear. 

30.  Alabama. —  Gray  v.  Abbott,  130  Ala. 
322,  30  So.  346,  writ  lies  to  audit  fees  of 
state  witnesses. 

Arizona. —  In  re  Woffenden,  1  Ariz.  237,  25 
Pac.  647,  writ  lies  to  compel  allowance  of 
jury  fees. 

California.- — Birch  v.  Phelan,  127  Cal.  49, 
59  Pac.  209  (writ  refused  when  statute  not 
clear)  ;  Hilton  v.  Curry,  124  Cal.  84,  56  Pac. 
784  (no  writ  for  jury  fees  in  absence  of 
statute ) . 

Connecticut. —  Colley  v.  Webster,  59  Conn. 
361,  20  Atl.  334,  holding  that  payment  of 
fees  by  clerk  could  not  be  compelled  where 
the  statute  was  merely  permissive  and  there 
was  another  remedy. 

Florida. —  De  Soto  County  Com'rs  v.  How- 
ell, 51  Fla.  160,  40  So.  192,  holding  that 
county  board  must  audit  judgment  for  costs 
to  defendant's  witnesses  after  his  acquittal. 

Missouri. —  State  v.  Fraker,  166  Mo.  130, 
65  S.  W.  720,  holding  a  warrant  for  taxed 
costs  imperative. 

ISlew  York. —  People  v.  Delaware  County 
Sup'rs,  9  Abb.  Pr.  N.  S.  408,  holding  that 
writ  would  lie  for  attorney's  fees  for  calling 
witnesses. 

Ohio. —  State  v.  Cappeller,  ^  Ohio  Dec. 
(Reprint)  59,  5  Cine.  L.  Bui.  363  (holding 
that  a  juror's  fee  would  not  be  paid  on  in- 
formal certificate)  ;  State  v.  Moore,  1  Ohio 
Dec.  (Reprint)  506,  10  West.  L.  J.  220  (hold- 
ing writ  would  lie  for  attorney's  pay  for 
prosecution  which  had  been  duly  allowed) . 

Vermont.— Teck  v.  Powell,  62  Vt.  296,  19 
Atl,  227,  holding  writ  would  lie  to  compel 
payment  of  fees  of  city  judge  in  prosecution. 

Canada.— In  re  Harbottle,  30  U.  C.  Q.  B. 
314,  where  payment  of  witness'  fees  before 
coroner  was  not  compelled  where  he  was  not 
properly  called. 

31.  Arkansas. —  Hempstead  County  v. 
Grove,  44  Ark.  317;  Crow  v.  Dallas  County, 
13  Ark.  625. 
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California. —  Riverside  County  v.  San  Ber- 
nardino County,  134  Cal.  517,  66  Pac.  788 
(holding  that  writ  would  not  issue  to  read- 
just accounts  after  board  had  acted)  ;  Kings 
County  V.  Johnson,  104  Cal.  198,  37  Pac. 
870. 

Florida. — Escambia  County  v.  Pilot  Com'rs, 
(1906)  42  So.  -697. 

Idaho. —  Blaine  County  v.  Smith,  5  Ida. 
255,  48  Pac.  286,  writ  lies  to  compel  appor- 
tionment of  county  debts  among  counties 
liable. 

Indiana. —  State  v.  Spinney,  166  Ind.  282, 
76  N.  E.  971,  holding  that  a  county  treasurer 
might  be  compelled  to  pay  town  funds  ac- 
tually on  hand  to  town  treasurer. 

Michigan. —  Portsmouth  Tp.  v.  Bay  Citv» 
57  Mich.  420,  24  N.  W.  127  (holding  man- 
damus would  be  refused  where  proceedings 
were  not  clear)  ;  Roscommon  Tp.  v.  Midland 
County  Sup'rs,  49  Mich.  454,  13  N.  W. 
814. 

New  York. —  People  v.  Schieren,  89  Hun 
220,  35  N.  Y.  Suppl.  64,  where  audit  of  a 
claim  for  taxes  collected  by  a  city  for  a  town 
was  compelled. 

North  Dakota. —  See  Coler  v.  Coppin,  10 
N.  D.  86,  85  N.  W.  988,  holding  that  when  a 
judgment  is  obtained  against  a  township  on 
an  indebtedness  of  a  school-district,  and  sub- 
sequent to  the  entry  of  such  judgment  the 
township  is  divided  into  two  school-districts, 
the  judgment  creditor  may  proceed  to  enforce 
such  judgment  against  such  districts,  and 
each  will  be  required  by  mandamus  to  levy 
a  tax  sufficient  to  pay  its  pro  rata  share  of 
indebtedness,  based  upon  the  amount  of  its 
taxable  property. 

Pennsylvania. —  In  re  Porter  Tp.  Road,  1 
Walk.  10,  payment  to  township  of  road  taxes 
collected  by  county. 

Apportionment  and  division  of  taxes  see 
infra,  VI,  V,  4. 

32.  Midland  School  Dist.  No.  9  v.  Midland 
School  Dist.  No.  5,  40  Mich.  551  (holding 
that  mandamus  for  the  payment  of  money  can 
issue  at  the  instance  of  one  municipal  cor- 
poration against  another  only  when  there  are 
statutory  or  legal  relations  between  them  to 
authorize  it,  and  the  obligation  to  pay  has 
been  legally  liquidated)  ;  State  v.  Durant,  71 
S.  C.  311,  51  S.  E.  146  (holding  that  pay- 
ment of  debt  between  counties  would  not  be 
compelled  before  apportionment)  ;  State  v. 
McMillan,  52  S.  C.  60,  29  S.  E.  540;  State 
V.  Johnson,  105  Wis.  Ill,  80  N.  W.  1105 
(holding  that  the  repayment  of  money  er- 
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commissioners  appointed  to  adjust  indebtedness  upon  a  division  of  a  county  to  act 
in  a  particular  vvay.^ 

h.  Claims  Between  Municipality  and  Officers.  A  writ  of  mandamus  may  be 
issued  after  the  expiration  of  the  term  of  a  public  officer  to  compel  him  to  make 
report  of  the  public  money  coming  into  his  hands  during  his  incumbency  and 
incidentally  to  pay  into  the  treasury  sums  so  ascertained  to  be  unlawfully  retained 
by  him ;  ^  but  mandamus  is  not  a  proper  remedy  to  litigate  a  claim  of  right  by 
which  an  officer  claims  to  retain  money  inliis  hands,^^  nor  will  it  lie  where  another 
specific  remedy  is  provided  by  statute.^^  A  receiving  or  collecting  officer  may  be 
compelled  to  pay  over  funds  collected  by  him  to  the  authorities  entitled  to 
receive  them,^  or  to  make  proper  entries  and  records  and  reports  of  receipts  and 
disbursements ;  ^  but  the  duty  must  be  clearly  enjoined  by  law.^^ 

2.  Effect  of  Other  Adequate  Remedies  —  a.  In  General.  Mandamus  will  not 
lie  to  enforce  payment  of  a  claim  where  there  is  another  adequate  remedy.^  So 


roneously  collected  was  not  mandatory).  See 
also  People  v.  Zilwaukee  Tp.  Bd.,  10  Mich. 
274. 

33.  Riverside  County  t.  San  Bernardino 
County,  134  Cal.  517,  66  Pac.  788. 

34.  Maurer  v.  State,  71  Nebr.  24,  98  N.  W. 
426;  State  f.  Russell,  51  Nebr.  774,  71 
N.  W.  785;  State  f.  Boyd,  40  Nebr.  303. 
68  N.  W.  510;  State  r.  Kelley,  30  Nebr.  574, 
46  N.  W.  714  (account  of  fees  by  county 
clerk  mandatory)  ;  State  v.  Shearer,  29  Nebr. 
477,  45  N.  W.  784;  Finley  v.  Territory,  12 
Okla.  621,  73  Pac.  273. 

35.  Maurer  v.  State,  71  Nebr.  24,  98  N.  W. 
426;  Territory  v.  Crum,  13  Okl.  9,  73  Pac. 
297. 

36.  Territory  r.  Cavanagh,  3  Dak.  325,  19 
N.  W.  413. 

37.  Alaska. —  Nome  v.  Reed,  1  Alaska  395, 
holding  that  an  officer  receiving  costs  must 
pay  them  over  to  a  town. 

Indiana. —  Manor  c.  State,  149  Ind.  310,  49 
N.  E.  160.  See  Jefferson  School  Tp.  v.  Worth- 
ington,  5  Ind.  App.  586,  32  N.  E.  807,  hold- 
ing, however,  that  the  proper  remedy  for  a 
school  town  to  recover  taxes  apportioned  to 
it,  but  paid  by  the  county  treasurer  to  the 
trustee  of  a  school  township,  and  converted 
by  such  township,  is  by  action  against  the 
township,  and  not  by  mandamus  against 
either  the  county  treasurer  or  trustee. 

North  Carolina. —  Bearden  v.  Fullam,  129 
N.  C.  477,  40  S.  E.  204. 

0^10.— State  V.  Staley,  38  Ohio  St.  259, 
holding  that  mandamus  would  lie  to  compel 
a  county  treasurer  to  transfer  to  the  state 
treasury  the  state's  proportion  of  taxes  col- 
lected by  such  county  treasurer. 

Canada. —  Reg.  v.  Niagara  Bd.  of  Police,  4 
U.  C.  Q.  B.  141,  where  license-fees  were  com- 
pelled to  be  paid  by  a  police  board  to  govern- 
ment officers. 

Payment  over  of  taxes  by  collectors  see 
infra,  VI,  V,  5. 

38.  State  i\  Hazlet,  41  Nebr.  257,  59  N.  W. 
891  (account  of  fees  by  county  clerk  man- 
datory) ;  State  V.  Allen,  23  Nebr.  451,  36 
N.  W.  756  (duty  of  treasurer  to  enter  fee 
items  in  book  mandatory).  See  also  Aaron 
V.  German,  114  Ga.  587,  40  S.  E.  713  (hold- 
ing that  writ  lies  to  compel  ordinary  to  make 
statement   of   warrants    drawn)  ;    State  v. 


Holm,  70  Nebr.  606,  97  N.  W.  821  (where  a 
writ  to  record  and  account  for  fees  belonging 
to  defendant  was  refused ) . 

39.  Kings  County  v.  Johnson,  104  Cal.  198, 
37  Pac.  870  (holding  where  the  tax-collector 
of  one  county  unlawfully  collected  taxes  upon 
property  in  another  county  that  he  could  not 
be  compelled  to  pay  such  taxes  to  the  collector 
of  the  proper  county)  ;  Home  for  Inebriates 
r.  Reis,  95  Cal.  142,  30  Pac.  205;  Lee  v.  Tay- 
lor, 107  Ga.  362,  33  S.  E.  408  (tax-collector's 
duty  to  pay  local  treasurer ) . 

40.  California.  —  Crandall  v.  Amador 
County,  20  Cal.  72. 

loica. —  State  r.  Floyd  County,  5  Iowa 
380. 

New  Hampshire. —  Storer  Post  No.  1  G.  A. 
R.  V.  Page,  70  N.  H.  280,  47  Atl.  264,  holding 
suit  for  appropriation  for  decorating  soldiers' 
graves  adequate. 

New  Jersey. —  Little  v.  Union  Tp.,  37  N.  J. 
L.  84,  holding  a  suit  for  work  adequate. 

New  York. —  People  v.  O'Keefe,  100  N.  Y. 
572,  3  N.  E.  592;  People  v.  Haws,  37  Barb. 
440,  15  Abb.  Pr.  115,  24  How.  Pr.  148  [af- 
firming  13  Abb.  Pr.  375  note,  23  How.  Pr. 
107]  (action  on  award  adequate;  writ  to 
pay  will  not  lie)  ;  People  v.  Wood,  35  Barb. 
653.  See  Utica  Water-works  Co.  v.  Utica, 
31  Hun  426. 

Ohio. —  State  v.  Hamilton  County,  5  Ohio 
S.  &  C.  PI.  Dec.  545,  7  Ohio  K  P.  562. 

Pennsylvania. —  Kensington  Electric  Co.  v. 
Philadelphia,  187  Pa.  St.  446,  41  Atl.  309 
(suit  for  labor  adequate)  ;  Boyle  v.  Lloyd, 
9  Kulp  389  (suit  proper  on  disputed  de- 
mand) . 

South  Carolina. —  St.  Paul's  Parish  Poor 
Com'rs  V.  Lynah,  2  McCord  170,  holding  that 
a  poor  commissioner's  contract  must  be  sued 
on. 

Tennessee. —  Whitesides  v.  Stewart,  91 
Tenn.  710,  20  S.  W.  245,  suit  on  rejected 
claim  necessary. 

Vermont. —  Farr  v.  St.  Johnsbury,  73  Vt. 
42,  50  Atl.  548,  suit  only  remedy  for  damage 
to  watercourse. 

Virginia. —  King  William  Justices  v.  Mun- 
day,  2  Leigh  165,  21  Am.  Dec.  604,  holding 
a  statutory  suit  exclusive  for  price  of  bridge. 

Washington. —  State  v.  Snohomish  County, 
18  Wash.  160,  51  Pac.  368. 
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mandamus  is  not  the  proper  remedy  to  enforce  a  claim  which  has  been  presented 
to  the  proper  officers  and  disallowed  by  them  where  there  is  an  adequate  remedy 
by  action,^^  or  where  relator  has  a  remedy  by  appeal  from  the  order  of  disallow- 
ance   or  by  certiorari/'^ 

b.  Action  on  Officer's  Bond.  Where  an  officer  refuses  to  pay  a  claim  which 
has  been  properly  allowed  and  which  he  has  funds  to  pay  and  is  bound  to  pay,  it 
is  in  some  cases  held  that  he  cannot  be  compelled  by  mandamus,  there  being  an 
adequate  remedy  upon  his  bond ;  but  the  better  rule  would  appear  to  be  to  the 
contrary.^^    An  action  on  the  bond  of  the  officer  in  default  will  not  prevent 


Canada. —  Hamilton  v.  Harris,  1  U.  C. 
Q.  B.  513,  holding  an  indictment  adequate 
for  failure  to  pay  sheriff's  account. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  30 
€t  seq. 

Existence  of  other  remedy  as  bar  to  man- 
damus in  general  see  supra,  II,  D. 

Creditors  of  the  city  of  New  Orleans  are 

required  to  conduct  proceedings  for  the  re- 
covery of  money  by  an  ordinary  form  of 
action  against  the  corporation,  and  not 
against  any  department,  branch,  or  officer 
thereof,  by  the  provision  of  act  No.  5  of 
1870,  which  divests  the  courts  of  the  state 
of  authority  to  allow  any  summary  process 
or  mandamus  against  the  officers  of  the  city 
of  New  Orleans  to  compel  the  issue  and  de- 
livery of  any  order  or  warrant  for  the  pay- 
ment of  money,  or  to  enforce  the  payment 
of  money  claimed  to  be  due  from  it  to  any 
person  or  corporation.  As  to  the  validity 
and  operation  of  this  statute  see  State  v. 
New  Orleans,  40  La.  Ann.  299,  3  So.  584; 
State  V.  Judge  Orleans  Parish  Civ.  Dist.  Ct., 
38  La.  Ann.  43,  58  Am.  Rep.  158;  State  v. 
New  Orleans,  37  La.  Ann.  13;  State  v.  New 
Orleans,  36  La,  Ann.  726;  State  v.  New  Or- 
leans, 36  La.  Ann.  687;  State  v.  New  Orleans, 
35  La.  Ann.  781;  State  v.  New  Orleans,  34 
La.  Ann.  1149;  State  v.  Shreveport,  33  La. 
Ann.  1179;  Saloy  v.  New  Orleans,  33  La. 
Ann.  79;  State  v.  Pilsbury,  30  La.  Ann.  705; 
State  V.  Mayor,  30  La.  Ann.  129;  Houston 
V.  New  Orleans,  30  La.  Ann.  82;  State  v. 
Brown,  30  La.  Ann.  78;  State  v.  Shaw,  23 
La.  Ann.  790;  Wolff  v.  New  Orleans,  103 
U.  S.  358,  26  L.  ed.  395;  Louisiana  v.  New 
Orleans,  102  U.  S.  203,  26  L.  ed.  132. 

41.  Alabama. —  Scarborough  v.  Watson, 
140  Ala.  349,  37  So.  281  [explaining  and 
qualifying  Marengo  County  v.  Lyles,  101  Ala. 
423,  12  So.  412]. 

California. —  Crandall  v.  Amador  County, 
20  Cal.  72. 

Indiana. —  Shelby  Tp.  v.  Randies,  57  Ind. 
390;  Johnson  County  Com'rs  v.  Hicks,  2  Ind. 
527. 

Massachusetts. — Wheelock  v.  Suffolk  County 
Auditor,  130  Mass.  486,  holding  a  suit  for 
officer's  extra  services  adequate. 

Missouri. —  Mansfield  v.  Fuller,  50  Mo.  338, 
holding  a  suit  adequate  for  unusual  expense 
of  sheriff's  posse. 

Nebraska. —  State  v.  Lincoln,  4  Nebr.  260. 
And  see  Moores  v.  State,  4  Nebr.  (Unoff.) 
225,  93  N.  W.  986. 

Nevada. —  State  v.  Storey  County  Com'rs, 
22  Nev.  263,  38  Pac.  668,' suit  for  costs  of 
criminal  appeal  adequate. 

[VI,  U,  2,  a] 


New  York. —  People  v.  Green,  1  Hun  1,  3 
Thomps.  &  C,  90  (holding  that,  although  de- 
mands against  corporate  officers  or  corpora- 
tions themselves  may  under  certain  circum- 
stances be  enforced  by  mandamus,  where  an 
action  for  damages  may  also  be  maintained 
in  favor  of  the  claimants,  it  cannot  be  done 
where  an  action  can  be  maintained  for  the 
recovery  of  money  claimed  to  be  due  and 
owing)  ;  People  v.  New  York,  25  Wend.  680: 
Ex  p.  Lynch,  2  Hill  45.  But  see  People  v. 
Coler,  34  N.  Y.  App.  Div.  167,  54  N.  Y. 
Suppl.  639. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  30 
et  seq. 

But  compare  State  v.  Philipsburg,  23  Mont. 
16,  57  Pac.  405  [following  State  v.  Great 
Falls,  19  Mont.  518,  49  Pac.  15],  holding 
that  mandamus  to  enforce  payment  for  water 
rentals  would  lie,  although  the  city  was 
suable. 

42.  Indiana. —  Knox  County  v.  Montgom- 
ery, 106  Ind.  517,  6  N.  E.  915;  State  v. 
Morris,  103  Ind.  161,  2  N.  E.  355;  Johnson 
County  V.  Hicks,  2  Ind.  527. 

Mississippi. — Portwood  v.  Montgomery  Co., 
52  Miss.  523. 

Missouri. — State  v.  Cape  Girardeau  County 
Ct.,  109  Mo.  248,  19  S.  W.  23;  State  v. 
Platte  County  Ct.,  83  Mo.  539;  State  v.  Mar- 
shall, 82  Mo.  484;  State  v.  Macon  County 
Ct.,  68  Mo.  29;  Ward  v.  Cole  County,  50  Mo. 
401. 

Nebraska. —  State  v.  Cornell,  54  Nebr.  158, 
74  N.  W.  398;  State  v.  Merrell,  43  Nebr. 
575,  61  N.  W.  754;  State  v.  Babcock,  22 
Nebr.  38,  33  N.  W.  711. 

Ohio. —  State  v.  Hamilton  County  Com'rs, 
26  Ohio  St.  364. 

Wisconsin. —  State  v.  Sheboygan  County 
Sup'rs,  29  Wis.  79. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  30 
et  seq. 

But  compare  People  v.  Hamden,  71  Hun 
(N.  Y.)  461,  24  N.  Y.  Suppl.  974. 

43.  People  v.  Saratoga  County,  106  N.  Y. 
App.  Div.  381,  94  N.  Y.  Suppl.  1012;  People 
V.  Matthies,  92  N.  Y.  App.  Div.  16,  87  N.  Y. 
Suppl.  196  [affirmed  in  179  N.  Y.  242,  72 
N.  E.  103]. 

44.  Byington  i\  Hamilton,  37  Kan.  758,  16 
Pac.  54;  State  v.  Bridgman,  8  Kan.  458; 
Territory  v.  Hewitt,  5  Okla.  167,  49  Pac.  60. 
And  compare  Ratliffe  v.  Wayne  Countv  Ct., 
36  W.  Va.  202,  14  S.  E.  1004,  holding  a 
suit  on  sheriff's  bond  for  allowed  claims  ex- 
clusive. 

45.  Wyker  v.  Francis,  120  Ala.  509,  24 
So.  895  [overruling  so  far  as  in  conflict  Sea- 
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mandamus  to  his  successor  to  compel  liim  to  affix  the  seal  of  the  county  to  a 
warrant  for  an  allowed  claim. 

3.  Auditing  and  Allowance.  Mandamus  is  the  proper  remedy  to  compel  an 
auditing  officer  or  board  to  proceed  with  its  duty  and  audit  and  consider  a  claim.^'^ 
But  whether  they  will  allow  it,  or  in  what  amount,  is  as  a  general  rule  regarded 
as  a  judicial  matter,  and  will  not  be  coerced  or  reviewed,^  nor  will  the  reexami- 


sions  r.  Boykin,  78  Ala.  328,  and  in  effect 
overruling  Speed  v.  Cocke,  57  Ala.  209;  Ar- 
rington  v.  Van  Houton,  44  Ala.  284  (county 
treasurer)];  Babcock  v.  Groodrich,  47  Cal. 
488;  State  v.  Dougherty,  45  Mo.  294,  holding 
that  the  fact  that  the  treasurer  of  a  board 
of  public  schools  has  a  remedy  on  the  of- 
ficial bond  of  a  county  treasurer  for  non- 
payment of  money  will  not  prevent  his  pro- 
ceeding against  him  by  mandamus.  See  also 
supra,  II,  D,  2,  e. 

46.  Prescott  v.  Gonser,  34  Iowa  175. 

47.  Alabama. —  Chilton  County  Com'rs  Ct. 
V.  State,  (190G)  41  So.  465;  Marengo  County 
V.  Lyles,  101  Ala.  423,  12  So.  412. 

Arkansas. —  Shaver  v.  Lawrence,  44  Ark. 
225;  Files  v.  State,  42  Ark.  233;  Brem  r. 
Arkansas  County  Ct.,  9  Ark.  240;  Ex  p.  Tay- 
lor, 5  Ark.  49;  Gunn  v.  Pulaski  County,  3 
Ark.  427. 

California. —  Smith  V.  San  Bernardino 
County,  99  Cal.  262,  33  Pac.  1094;  San  Fran- 
cisco Gas  Light  Co.  v.  Dunn,  62  Cal.  580; 
Tilden  v.  Sacramento  County  Sup'rs,  41  Cal. 
68;  People  r.  San  Francisco  Sup'rs,  28  Cal. 
429. 

Colorado. —  Howell  r.  Cooper,  2  Colo.  App. 
530,  31  Pac.  523.  But  see  Keefe  Mfg.,  etc., 
Co.  V.  Arapahoe  County  School  Dist.  No.  1, 
33  Colo.  513,  81  Pac.  257,  holding  that  a 
writ  would  not  issue  where  a  claim  was  to 
be  audited  according  to  the  judgment  of  the 
board. 

Georgia. —  Cheney  v.  Newton,  67  Ga.  477. 

Idaho. —  Pvke  v.  Steunenberg,  5  Ida.  614, 
51  Pac.  614.' 

Illinois. —  Illinois  State  Insane  Hospital  i*. 
Higgins.  15  111.  185. 

Maryland. —  Robey  v.  Prince  George's 
County  Com'rs,  92  Md.  150,  48  Atl.  48. 

Michigan. —  Chipman  v.  Wayne  County 
Auditors,  127  Mich.  490,  86  N.  W.  1024; 
Locke  V.  Speed,  62  Mich.  408,  28  N.  W.  917; 
Hickey  v.  Oakland  County  Sup'rs,  62  Mich. 
94,  28  N.  W.  771;  People  v.  Wayne  County 
Auditors,  10  Mich.  307;  People"^?;.  Macomb 
County  Sup'rs,  3  Mich.  475. 

Minnesota. —  State  r.  McCardv,  62  Minn. 
509,  64  N.  W.  1133. 

Mississippi. —  Madison  County  Ct.  v.  Alex- 
ander, Walk.  523. 

Missouri. —  Castello  v.  St.  Louis  Cir.  Ct., 
28  Mo.  259;  State  v.  Smith,  15  Mo.  App. 
412. 

Nebraska. —  Barry  v.  State,  40  Nebr.  171, 
58  N.  W.  717;  State  r.  Slocum,  34  Nebr. 
368.  51  N.  W.  969;  State  v.  Furnas  County, 
10  Nebr.  361,  6  N.  W.  434;  State  v.  Coufal, 
1  Nebr.  (Unoff.)  128,  95  N.  W.  362. 

Neio  Yor/c.— People  v.  Matthies,  179  N.  Y. 
242,  72  N.  E.  103  [affirming  92  N.  Y.  App. 
Div.  16,  87  N.  Y.  Suppl.  196];  People  v. 


Hamilton  County,  127  N.  Y.  654,  27  N.  E. 
857  [affirming  56  Hun  459,  10  N.  Y.  SuppL 
88];  People  r.  Elmira,  82  N.  Y.  80;  People 
v.  Coler,  48  N.  Y.  App.  Div.  492,  62  N.  Y. 
Suppl.  964;  People  v.  Schieren.  89  Hun  220, 
35  N.  Y.  Suppl.  64;  People  v.  Smith,  83  Hun 
432,  31  N.  Y.  Suppl.  749;  People  v.  Gilroy, 
82  Hun  500,  31  N.  Y.  Suppl.  776  [affirmed 
in  145  N.  Y.  596,  40  N.  E.  164];  People 
V.  Fulton  County,  53  Hun  254,  6  N.  Y.  Suppl. 
591;  People  v.  Westford,  53  Barb.  555;  Mat- 
ter of  Ryan,  6  Misc.  478,  27  N.  Y.  Suppl. 
169;  People  v.  New  York,  3  Misc.  131,  23 
N.  Y.  Suppl.  1060;  People  v.  Highland,  8 
N.  Y.  St.  531;  People  v.  Cortland  County, 
24  How.  Pr.  119;  People  v.  New  York  County, 
21  How.  Pr.  322  [affirmed  in  22  How.  Pr. 
71]  ;  Hull  V.  Oneida  County  Sup'rs,  19  Johns. 
259,  10  Am.  Dec.  223.  See  also  Chase  v. 
Saratoga  County,  33  Barb.  603. 

North  Carolina. —  Koonce  v.  Jones  County, 
106  N.  C.  192,  10  S.  E.  1038. 

Ohio. —  State  v.  Hamilton  County,  26  Ohio 
St.  364;  Weldy  v.  Hocking  County,  8  Ohio 
Dec.  (Reprint)  767,  9  Cine.  L.  Bui.  313. 

Oregon. —  Irwin-Hodson  Co.  v.  Kincaid,  31 
Oreg.  478,  49  Pac.  765. 

South  Carolina. —  State  v.  Morris,  67  S.  C. 
153,  45  S.  E.  178. 

Texas. —  Auditorial  Bd.  v.  Aries,  15  Tex. 
72. 

West  Virginia. —  Poling  v.  Philippi  Dist. 
Bd.  of  Education,  50  W.  Va.  374,  40  S.  E. 
357. 

Wisconsin. —  Kraft  v.  Madison,  98  Wis. 
252,  73  N.  W.  775,  holding  that  writ  lies 
where  there  is  unreasonable  delay  to  act  on 
a  claim. 

Canada.— In  re  Dartnell,  26  U.  C.  Q.  B. 
430. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  211 
et  seq. 

Where  there  are  no  funds. —  County  com- 
missioners will  not  be  compelled  by  man- 
damus to  act  upon  (audit)  claims,  where  no 
estimates  have  been  made  for  taxes  to  be 
levied  to  pay  the  same,  unless  there  are  funds 
in  the  treasury  for  the  payment  of  such 
claims.  Lancaster  County  v.  State,  13  Nebr. 
523,  14  N.  W.  517. 

48.  Arkansas. —  Brem  v.  Arkansas  County 
Ct.,  9  Ark.  240. 

California. —  Tilden  v.  Sacramento  County, 
41  Cal.  68. 

Connecticut. —  State  v.  Asylum  St.  Bridge 
Commission,  63  Conn.  91,  26  Atl.  580. 

Michigan. —  People  v.  Wayne  County,  10 
Mich.  307. 

Missouri. —  State  v.  Macon  County  Ct.,  68 
Mo.  29. 

Nebraska.— Sta,te  V.  Churchill,  37  Nebr. 
702,  56  N.  W.  484. 
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nation  and  reauditing  of  claims  once  acted  on  be  compelled/^  unless  the  auditing 
board  has  not  passed  upon  the  claim  as  the  statute  directs.^^  In  some  cases,  how- 
ever, it  has  been  held  that  a  clear  legal  right  to  have  a  claim  allowed,  the  circum- 
stances being  such  as  to  leave  no  discretion  in  the  officers  in  charge,  may  be 
enforced  bj  mandamus.^^  So  where  an  item  of  a  claim  has  been  rejected  on  an 
illegal  ground  mandamus  will  lie  to  compel  its  audit  and  allowance.^^  And  where 
there  is  no  remedy  by  appeal  mandamus  will  lie  where  a  board  refuses  to  hear  a 
claim  or  makes  such  an  allowance  as  indicates  dishonesty  and  an  abuse  of  their 
discretion.^^  A  board  of  auditors  may  be  compelled  to  make  a  certificate  of  their 
action  upon  a  claim  as  required  by  statute.^^    They  may  also  be  compelled  to 


'New  York. —  People  v.  Matthies,  179  N.  Y. 
242,  72  N.  E.  103  [affirming  92  N.  Y.  App. 
Div.  16,  87  N.  Y.  Suppl.  196];  People  v. 
Clarke,  174  N.  Y.  259,  66  N.  E.  819;  In  re 
Freel,  148  N.  Y.  165,  42  N.  E.  586  [affirming 
89  Hun  79,  35  N.  Y.  Suppl.  59]  ;  People  v. 
Livingston  County,  68  N.  Y.  114;  People  v. 
New  York,  52  N.  Y.  224;  People  v.  Schieren, 
89  Hun  220,  35  N.  Y.  Suppl.  64;  People  v. 
Livingston  County,  26  Barb.  118;  People  v. 
St.  Lawrence  County,  30  How.  Pr.  173;  Peo- 
ple V.  New  York,  1  Hill  362. 

Oregon. —  Irwin-Hodson  Co.  v.  Kincaid,  31 
Oreg.  478,  49  Pac.  765. 

Pennsylvania. —  Runkle  v.  Com.,  97  Pa.  St. 
328 ;  Boyle  v.  Lloyd,  9  Kulp  389. 

Canada. —  Staunton  v.  Justices  Home  Dist., 
(East.  T.  3  Vict.)  3  R.  &  J.  Dig.  2215. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  211 
et  seq. 

Preliminary  questions. —  Whether  there  is 
a  judgment  to  be  heard  as  a  claim  is  a  pre- 
liminary question,  and  mandamus  lies.  The 
rule  that  the  writ  will  not  control  the  judg- 
ment of  the  officer  does  not  apply  to  such 
questions.  State  v.  Lander  County,  22  Nev. 
71,  35  Pac.  300  [following  State  v.  Murphy, 
19  Nev.  89,  6  Pac.  840]. 

49.  California. — Sullivan  v.  Gage,  145  Cal. 
759,  79  Pac.  537;  Tilden  v.  Sacramento 
County,  41  Cal.  68. 

Idaho. — Kroutinger  v.  Board  of  Examiners, 
8  Ida.  463,  69  Pac.  279;  Payne  v.  State  Bd. 
of  Wagon  Road  Com'rs,  4  Ida.  384,  39  Pac. 
548. 

Indiana. —  Franklin  Tp.  v.  State,  1 1  Ind. 
205. 

Maine. —  Bangor  v.  Penobscot  County 
Com'rs,  87  Me.  294,  32  Atl.  903. 

New  York. —  People  v.  Matthies,  179  N.  Y. 
242,  72  N.  E.  103  (claim  rejected  as  illegal)  ; 
People  V.  Barnes,  114  N.  Y.  317,  20  N.  E. 
609,  21  N.  E.  739;  People  v.  Salina,  27  N.  Y. 
App.  Div.  476,  50  N.  Y.  Suppl.  533;  People 
V.  Livingston  County,  26  Barb.  118;  People 
V.  St.  Lawrence  County,  30  How.  Pr.  173. 

South  Carolina. — State  v.  Richland  County 
Com'rs,  28  S.  C.  258,  5  S.  E.  622;  State  v. 
Kirby,  17  S.  C.  563. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  211 
et  seq. 

50.  People  v.  Cattaraugus  County,  43 
N.  Y.  App.  Div.  22,  59  N.  Y.  Suppl.  615. 
S^e  also  People  v.  Westchester  County,  73 
N.  Y.  173. 

51.  California. —  Hunt  v.  Broderick,  104 
Cal.  313,  37  Pac.  1040  (holding  that  where 

[VI,  U,  8] 


the  board  of  supervisors  have  not  exceeded 
their  power  in  allowing  a  demand  and  the 
latter  is  a  valid  and  legal  claim  against  the 
county,  it  is  the  duty  of  the  auditor  to  audit 
it  and  mandamus  will  lie  to  compel  him  to 
do  so)  ;  McConoughey  v.  Jackson,  101  Cal. 
265,  35  Pac.  863,  40  Am.  St.  Rep.  53;  Wood 
V.  Strother,  76  Cal.  545,  18  Pac.  766,  9  Am. 
St.  Rep.  249;  Enkle  v.  Edgar,  63  Cal.  188; 
San  Francisco  Gas  Light  Co.  v.  Dunn,  62 
Cal.  580;  Sweeny  v.  Maynard,  52  Cal.  468; 
Stockton,  etc.,  R.  Co.  v.  Stockton,  51  Cal. 
328;  Babcock  v.  Goodrich,  47  Cal.  488. 

Indiana. —  State  v.  Warren  County  Com'rs, 
136  Ind.  207,  35  N.  E.  1100,  holding  that 
mandamus  will  lie  to  compel  county  commis- 
sioners to  approve  a  report  of  a  township 
trustee  containing  a  proper  claim  for  services, 
since  in  settlements  by  county  commissioners 
with  township  officers,  declared  by  Rev.  St. 
(1881)  §  5811,  not  to  be  final,  they  do  net 
act  judicially,  but  in  their  administrative 
capacity,  so  that  no  appeal  lies  from  their 
decision. 

Michigan. — ^McKillop  v.  Cheboygan  County, 
116  Mich.  614,  74  N.  W.  1050;  Safford  v. 
Detroit  Bd.  of  Health,  110  Mich.  81,  67  N.  W. 
1094,  64  Am.  St.  Rep.  332,  33  L.  R.  A.  300; 
People  V.  Macomb  County,  3  Mich.  475. 

Nebraska. —  State  v.  Coufal,  1  Nebr. 
(Unoff.)   128,  95  N.  W.  362. 

New  York. —  People  v.  Highland,  8  N.  Y. 
St.  531. 

South  Carolina. —  Padgett  v.  McAlhany,  53 
S.  C.  139,  31  S.  E.  58. 

Utah. —  Thoreson  v.  State  Bd.  of  Exam- 
iners, 19  Utah  18,  57  Pac.  175;  Taylor  v. 
Salt  Lake  County  Ct.,  2  Utah  405. 

United  States. —  Lower  v.  U.  S,,  91  U.  S. 
536,  23  L.  ed.  420. 

Where  a  previous  refusal  to  audit  has  been 
overruled. —  "V^Hien  an  auditor  has  rejected  a 
claim  and  it  is  afterward  allowed  by  the  gov- 
erning body,  auditing  by  him  is  ministerial. 
Contra  Costa  Water  Co.  V.  Breed,  139  Cal. 
432,  73  Pac.  189. 

52.  People  v.  Washington  County,  66  N.  Y. 
App.  Div.  66,  72  N.  Y.  Suppl.  568;  Rams- 
dale  V.  Orleans  County,  8  N,  Y.  App.  Div. 
550,  40  N.  Y.  Suppl.  840. 

53.  People  i;.  Wayne  County,  10  Mich.  307 ; 
Marathon  Tp.  v.  Oregon  Tp.,  8  Mich.  372; 
People  V.  McComb  County  Sup'rs,  3  Mich. 
475. 

54.  People  v.  Page,  105  N.  Y.  App.  Div. 
212,  94  N.  Y.  Suppl.  660;  People  v.  Man- 
ning, 37  N.  Y.  App.  Div.  141,  55  N.  Y.  Suppl. 
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permit  a  claim  to  be  amended.^^  Mandamus  to  audit  will  not  lie  against  an  officer 
who  is  not  charged  with  the  dutj^^^ 

4.  Certification  and  Countersigning  of  Claim  or  Warrant.  If  an  officer  is 
authorized  or  required  to  examine  and  approve  a  claim,  if  in  his  judgment  it  is 
just  and  proper,  his  power  is  judicial  and  mandamus  will  not  lie  to  compel 
approval  but  if  his  duty  simply  consists  in  certifying  or  signing  an  allowed 
claim,  it  is  ministerial,  especially  where  there  is  no  other  remedy So  where  an 
officer  has  refused  to  countersign  a  warrant  upon  reasons  outside  of  his  discre- 
tion,^^ or  wliere  he  claims  a  discretion  as  to  tlie  certification  of  the  claim  where 
no  discretion  exists,^^  he  may  be  compelled  by  mandamus  to  act ;  but  there  niust 
be  a  specific  legal  riglit.^^  An  officer  may  be  compelled  to  number  and  record  a 
claim  as  required  by  statute.^^ 

5.  Issuance  of  Warrant  or  Order  —  a.  In  General.  The  issuance  of  a  war- 
rant or  order  upon  a  claim  which  has  been  properly  audited  and  allowed  is  usually 
regarded  as  a  merely  ministerial  duty  which  may  be  enforced  by  mandamus.^ 


781;  People  v.  Lewis,  27  Misc.  469,  59  N.  Y. 
8uppl.  248. 

55.  People  v.  Wayne  Countv,  45  Hun 
(N.  Y.)  02,  9  N.  Y.  St.  437. 

56.  Burnet  v.  Portage  County,  12  Ohio  54, 
holding  that  a  writ  would  not  issue  against 
an  auditor  who  refused  to  audit  an  ap- 
praiser's account  that  had  not  been  finally 
iicted  upon  bv  the  county  commissioners. 

57.  Dechert  f.  Com.,  113  Pa.  St.  229,  G 
Atl.  229;  Runkle  r.  Com.,  97  Pa.  St.  328; 
Edison  Electric  Illuminating  Co.  v.  Jacobs, 

8  Kulp  (Pa.)  120  (no  writ  to  controller  to 
certify  illegal  contract)  ;  Com.  v.  Hancock, 

9  Phila.  (Pa.)  535. 

58.  California. — Wood  v.  Strother,  76  Cal. 
545,  18  Pac.  766,  9  Am.  St.  Rep.  249. 

Illinois. —  People  v.  Hastings,  5  111.  App. 
436,  holding  that  mayor  must  sign  allowed 
warrant. 

Michigan. —  Clapp  v.  Titus,  138  Mich.  41, 
100  N.  W.  1005  (holding  that  president  of 
council  must  sign  orders  properly  allowed)  ; 
People  V.  Bender,  36  Mich.  195. 

Nebraska. —  Montgomery  v.  State,  35  Nebr. 
655,  53  N.  W.  568,  signing  properly  drawn 
order  imperative. 

New  Yor/c.— People  v.  Coffey,  62  Hun  86, 
16  N.  Y.  Suppl.  501  [affirmed  in  131  N.  Y. 
569,  30  N.  E.  64];  People  v.  Havemeyer,  3 
Hun  97;  People  v.  Opdyke,  40  Barb.  306 
(signing  warrant  for  construction  of  court- 
house peremptory)  ;  People  v.  Havemeyer,  16 
Abb.  Pr.  N.  S.  219. 

Pennsylvania. —  Com.  v.  George,  148  Pa.  St. 
463,  24  Atl.  59,  61;  Com.  v.  Lyndall,  2 
Brewst.  425,  signing  teacher's  warrant  im- 
perative. 

Washington. —  State  v.  Daggett,  28  Wash. 
1,  68  Pac.  340,  certifying  city  attorney  on 
pay-roll  mandatory. 

Claim  for  services  rendered  to  board  of 
health. —  Under  a  statute  providing  that  pay- 
ment of  expenses  incurred  with  regard  to 
persons  infected  with  contagious  diseases 
shall  be  made  upon  presentation  of  an  item- 
ized statement  to  the  board  of  supervisors, 
the  board  of  health  may  be  compelled  to 
furnish  an  itemized  statement  or  certify  to 
a  properly  itemized  statement.  Sawyer  v. 
Manton,  145  Mich.  272,  108  N.  W.  644. 


59.  Com.  V.  Philadelphia,  176  Pa.  St.  588, 
35  Atl.  195. 

60.  People  v.  Northrop,  15  How.  Pr.  (N.  Y.) 
152. 

61.  Runkle  v.  Com.,  97  Pa.  St.  328;  Jean- 
ett  V.  Sinclair,  10  Nova  Scotia  392,  holding 
that  the  mayor  of  a  city  could  not  be  com- 
pelled to  sign  debentures  for  the  purpose  of 
a  city  hall  until  plaintiff  had  performed  con- 
ditions precedent.  See  also  People  v.  Booth, 
49  Barb.  (N.  Y.)  31,  when  signing  of  a  war- 
rant was  not  compelled  wherp  another  had 
sued  the  city  upon  the  same  claim. 

62.  Kelso  V.  Teale,  106  Cal.  477,  39  Pac. 
948. 

63.  Alabama.— Smith  v.  McCutchen,  (1906) 
41  So.  619;  Jeffersonian  Pub.  Co.  v.  Hilliard, 
105  Ala.  570,  17  So.  112;  Jack  v.  Moore,  06 
Ala.  184;  Parker  v.  Hubbard,  64  Ala.  203; 
Cuthbert  v.  Lewis,  6  Ala.  262. 

California. —  Lamberson  v.  Jefferds,  118 
Cal.  363,  50  Pac.  403;  Barber  v.  Mulford, 
117  Cal.  356,  49  Pac.  206;  Babcock  v.  Good- 
rich, 47  Cal.  488.  See  also  Santa  Barbara 
r.  Davis,  142  Cal.  669,  76  Pac.  495. 

Indiana. —  Patton  v.  State,  117  Ind.  585, 
19  N.  E.  303;  State  v.  Buckles,  39  Ind.  272. 

Louisiana. —  Shaw  v.  Howell,  18  La.  Ann. 
195. 

Minnesota. —  State  v.  Ames,  31  Minn.  440, 
18  N.  W.  277. 

Missouri. —  Boone  County  v.  Todd,  3  Mo. 
140;  State  v.  Brown,  72  Mo.  App.  651. 

Nebraska. —  State  v.  Cass  Countv,  53  Nebr. 
767,  74  N.  W.  254. 

New  Jersey. —  Ahrens  v.  Fiedler,  43  N.  J. 
L.  400.  See  also  Beatty  v.  Titus,  47  N.  J.  L. 
89. 

New  York. —  People  v.  Clarke,  174  N.  Y. 
259,  66  N.  E.  819  [reversing  79  N.  Y.  App. 
Div.  78,  79  N.  Y.  Suppl.  1111];  In  re  Freel, 
148  N.  Y.  165,  42  N.  E.  586  [affirming  89 
Hun  79,  35  N.  Y.  Suppl.  59] ;  People  v.  An- 
derson, 69  N.  Y.  App.  Div.  619,  75  N.  Y. 
Suppl.  240;  People  v.  Green,  2  Thomps.  &  C. 
18  [affirmed  in  56  N.  Y.  476]  ;  People  v. 
Earle,  47  How.  Pr.  368. 

Ohio. —  State  v.  Darke  County,  43  Ohio  St. 
311,  1  N.  E.  209. 

Pennsylvania. —  Wetherill  v.  Delaware 
County   Com'rs,   2  Del.   Co.  45;   Sisson  u, 
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Mandamus  will  lie,  however,  only  in  a  case  where  there  is  a  clear  right  ^  and 
after  compliance  with  conditions  precedent.^^  So  before  the  issuance  of  a  war- 
rant the  claim  must  have  been  allowed  as  required  bj  law.*^^  Or  in  case  the 
statute  requires  a  specific  direction  to  be  given  to  the  officer  such  direction  must 
have  issued.^^  There  must  also  have  been  a  proper  demand  and  a  refusal. In 
case  there  is  another  adequate  remedy  mandamus  will  not  issue."^*^  The  officer  can 
draw  his  warrant  only  in  favor  of  the  person  to  whom  payment  has  been  ordered/^ 
When  a  warrant  has  been  issued  and  collected  by  a  person  not  entitled  to  the 
proceeds  a  writ  will  not  lie  to  compel  a  new  warrant  or  the  delivery  of  the  old.'^ 
b.  In  the  Absence  of  Funds.  When  the  creditor  has  no  independent  right  to 
a  warrant  except  as  an  incident  to  payment  it  has  been  held  that  the  issuance  of  a 
warrant  cannot  be  compelled  where  there  are  no  funds  applicable  to  its  payment,*^^ 


Bailey,  1  Luz.  Leg.  Reg.  56;  Wetherill  v, 
Delaware  County,  14  Wkly.  Notes  Cas.  42. 

South  Carolina. —  McLaughlin  v.  Charles- 
ton County  Com'rs,  7  S.  C.  375. 

Texas. —  Harkness  v.  Hutcherson,  90  Tex. 
383,  38  S.  W.  1120;  Brown  v.  Huse,  69  Tex. 
589,  7  S.  W.  489;  Denman  v.  Coffee,  (Civ. 
App.  1906)  91  S.  W.  800;  Altgelt  v.  Camp- 
bell, (Civ.  App.  1904)  78  S.  W.  967;  Cal- 
laghan  v.  Salliway,  5  Tex.  Civ.  App.  239,  23 
S.  W.  837. 

Washington. —  American  Bridge  Co.  v. 
Wheeler,  35  Wash.  40,  76  Pac.  534;  Chapin 
V.  Port  Angeles,  31  Wash.  535,  72  Pac. 
117. 

Wisconsin. —  State  v.  Born,  97  Wis.  542, 
73  N.  W.  105  (writ  lies  for  warrant  for  claim 
allowed  over  mayor's  veto)  ;  State  v.  Richter, 
37  Wis.  275. 

United  /S'tofes.— Little  Rock  v.  U.  S.,  103 
Fed.  418,  43  C.  C.  A.  261,  holding  a  war- 
rant for  judgment  convertible  for  tax  receipt 
mandatory. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  217. 

Where  the  officer  is  bound  to  exercise  his 
discretion  as  to  whether  a  claim  is  legally 
due  he  cannot  be  compelled  to  draw  a  war- 
rant. Rooney  v.  Snow,  131  Cal.  51,  63  Pac. 
155,  holding  that  a  city  auditor  could  not  be 
compelled  to  draw  a  warrant  for  a  claim 
which  the  city  charter  authorized  him  to  re- 
ject or  which  the  council  had  no  authority  to 
allow. 

64.  Scanlan  v.  Schwab,  103  111.  App.  93, 
issue  of  interest-bearing  warrant. 

In  case  of  fraud  mandamus  will  not  issue. 
Vosberg  v.  Wyoming  County  Com'rs,  7  Pa. 
Co.  Ct.  646. 

65.  Schwanbeck  v.  People,  15  Colo.  64,  24 
Pac.  575,  warrant  on  contract  not  authorized 
where  proper  certificate  of  completion  is  not 
presented. 

66.  Dubordieu  v.  Butler,  49  Cal.  522; 
State  V.  Jamison,  142  Ind.  679,  42  N.  E. 
350;  Trant  v.  State,  140  Ind.  414,  39  N.  E. 
513;  Selby  v.  State,  63  Ohio  St.  541,  59  N.  E. 
218;  Putnam  County  Com'rs  v.  Allen  County, 
1  Ohio  St.  322;  Com.  v.  School  Directors 
Abington,  4  L.  T.  N.  S.  (Pa.)  6. 

Where  the  allowance  is  illegal  and  a  nullity 
mandamus  will  not  issue.  Walton  v.  Mc- 
Phetridge,  120  Cal.  440,  52  Pac.  731;  Sawyer 
V.  Colgan,  102  Cal.  283,  36  Pac.  580;  Shaw 
V.  Howell,  18  La.  Ann.  195;  People  v.  Schoon- 
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maker,  13  N.  Y.  238  [reversing  19  Barb. 
657];  State  V.  Bardon,  103  Wis.  297,  79 
N.  W.  226,  where  claim  was  allowed  after 
time  limit  expired.  See  also  Com.  v.  Lancas- 
ter, 5  Watts  (Pa.)  152. 

67.  State  t*.  Manitowoc  County  Clerk,  48 
Wis.  112,  4  N.  W.  121. 

68.  Ruperich  v.  Baehr,  142  Cal.  190,  75 
Pac.  782,  holding  that  a  writ  would  not  issue 
to  pay  a  balance  of  salary  exceeding  that  ap- 
plied on  a  judgment  against  an  officer,  with- 
out demand. 

Necessity  of  demand  and  refusal  in  general 
see  supra,  II,  G. 

69.  Altgelt  f.  Campbell,  (Tex.  Civ.  App. 
1904)  78  S.  W.  967,  where  mandamus  was 
refused  when  it  was  shown  that  a  warrant 
would  be  drawn  in  the  regular  order. 

70.  See  supra,  VI,  U,  2. 

71.  Scheerer  v.  Edgar,  (Cal.  1888)  18  Pac. 
681,  holding  that  under  the  act  of  California 
of  April  23,  1858  (Worley  Comp.  p.  42), 
authorizing  the  auditor  of  San  Francisco  to 
audit  any  and  all  sums  that  may  be  allowed 
and  ordered  paid  by  the  board  of  supervisors, 
by  authority  of  the  act,  and  giving  the  board 
power  to  order  judgments  against  the  city 
and  county  to  be  paid,  where  the  board  has^ 
ordered  payment  of  a  judgment  to  be  made 
to  the  judgment  creditor,  the  auditor  has  no 
authority  to  draw  the  warrant  in  favor  of 
an  assignee  of  the  judgment,  although  he 
had  notice  of  the  assignment. 

72.  State  v.  Lewis,  6  Ohio  S.  &  C.  PI.  Dec. 
221,  4  Ohio  N.  P.  176;  State  v.  Hamilton 
County,  5  Ohio  S.  &  C.  PI.  Dec.  545,  7  Ohio 
N.  P.  562.  But  see  Robertson  v.  Alameda 
Free  Public  Library,  etc.,  136  Cal.  403,  G9 
Pac.  88,  holding  that  mandamus  to  compel 
the  issuance  of  new  warrants  was  the  only 
adequate  remedy  where  a  library  board  had 
drawn  warrants  in  payment  for  books  and 
other  supplies,  and  intrusted  them  to  the 
librarian  for  delivery  to  plaintiff  and  his  as- 
signors, and  the  librarian  had  cashed  the 
warrants  and  then  absconded;  and  plaintiff 
was  not  required  to  bring  an  action  at  law 
against  the  board. 

73.  Arkansas. —  Ft.  Smith  Bd.  of  Improve- 
ment V.  McManus,  54  Ark.  446.  15  S.  W.  897. 

California. —  Cramer  v.  Sacramento,  18 
Cal.  384.  But  compare  Robertson  v.  Alameda 
Free  Public  Library,  etc.,  136  Cal.  403,  6» 
Pac.  88. 
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or  where  no  appropriation  has  been  made  against  which  the  warrant  properly 
may  be  drawn.'"^ 

6.  Payment  —  a.  In  General.  Mandamns  is  a  proper  remedy  to  compel  pay- 
ment of  a  claim  against  a  municipal  or  public  corporation  where  there  are  funds 
generally  applicable  to  its  payment,'^  or  to  compel  payment  of  a  claim  against  a 
special  fund  which  is  in  existence  and  in  the  hands  of  the  proper  officer."^^  It  will 
likewise  lie  to  compel  provision  to  be  made  for  the  payment  of  claims,'''  or  to 
compel  the  application  of  funds  to  warrants  in  the  order  of  their  registration.'^ 
An  equitable  right  to  secure  payment  for  a  particular  fund  cannot,  however,  be 
enforced  by  mandamus.'^    Payment  of  a  warrant  will  not  be  compelled  where 


"New  York. —  People  v.  Tremain,  17  How. 
Pr.  142. 

Pennsylvania. — Cora.  v.  Philadelphia  County 
Com'rs,  1  Whart.  1  :  Com.  r.  Lancaster 
County  Com'rs,  6  Binn.  5 ;  Board  of  Health 
V.  Harrisburg,  2  Pearson  242 ;  Com.  r.  Alle- 
gheny County,  2  Pittsb.  417. 

South  Carolina. —  McCaslan  v.  Major,  64 
S.  C.  188,  41  S.  E.  893;  State  v.  Daniel,  52 
S.  C.  201,  29  S.  E.  633;  State  r.  Hiers. 
51  S.  C.  388,  29  S.  E.  89;  State  v.  Starling, 
13  S.  C.  262. 

Texas. —  See  Harkness  v.  Hutcherson,  90 
Tex.  383,  38  S.  W.  1120. 

Contra.— State  v.  HofTman,  35  Ohio  St.  435. 

74.  Files  v.  State,  42  Ark.  233.  But  com- 
pare State  V.  Mason,  153  Mo.  23,  54  S.  W. 
524. 

75.  Alabama. —  Anniston  v.  Hurt,  140  Ala. 
394,  37  So.  220,  103  Am.  St.  Rep.  45;  Wyker 
r.  Francis,  120  Ala.  509,  24  So.  895;  Ex  p. 
Selma,  etc.,  R.  Co.,  46  Ala.  423. 

California. —  Ward  v.  Forkner,  (1897)  50 
Pac.  713;  State  Bank  v.  Shaber,  55  Cal.  322. 

Florida. —  Escambia  County  v.  Pensacola 
Pilot  Com'rs,  (1906)  42  So.  697;  Rav  v. 
Wilson,  29  Fla.  342,  10  So.  613,  14  L.  R\  A. 
773. 

Illinois. —  Illinois  State  Hospital  v.  Hig- 
gins,  15  111.  185. 

Indiana. —  Ingerman  v.  State,  128  Ind.  225, 
27  N.  E.  499;  Shelbv  Tp.  r.  Randies,  57  Ind. 
390;  State  v.  Wabash,  etc..  Canal,  4  Ind. 
495. 

Maryland.— ^ohh  v.  Carter,  65  Md.  321,  4 
Atl.  282;  Thomas  v.  Owens.  4  Md.  189. 

Mississippi. —  Kelly  v.  Wimberly,  61  Miss. 
548. 

Missouri. —  State  v.  Adams,  161  Mo.  349, 
61  S.  W.  894;  State  i:  Craig,  69  Mo.  565; 
State  V.  Callaway  County  Treasurer,  43  Mo. 
228. 

'yehraska. —  State  v.  Scotts  Bluff  County, 
64  Nebr.  419,  89  N.  W.  1063;  Maher  v.  State. 
32  Nebr.  354,  49  K  W.  436,  441;  State  v. 
<?andy,  12  Nebr.  232,  11  N.  W.  296. 

New  Jersey. —  State  i;.  Philbrick,  49  N.  J. 
L.  374,  8  Atl.  122;  Clarke  v.  Earle,  42 
X.  J.  L.  94;  Pangborn  v.  Young,  32  N.  J.  L. 
29. 

New  York. —  People  v.  Edmonds,  19  Barb. 
468. 

North  Carolina. —  Wright  r.  Kinney,  123 
N.  C.  618,  31  S.  E.  874. 

Ohio. —  Case  v.  Wresler.  4  Ohio  St.  561. 

Pennsylvania. —  Jefferson  County  v.  Shan- 
non, 51  Pa.  St.  221 ;  Com.  v.  Johnson,  2  Binn. 


275;  Com.  V.  Diamond  Nat.  Bank,  9  Pa. 
Super.  Ct.  118,  43  Wkly.  Notes  Cas.  378; 
Scraper  Co.  v.  Pine  Tp.,  4  Pa.  Dist.  501; 
Com.  V.  Floyd,  2  Pittsb.  422. 

Rhode  Island. —  Times  Pub.  Co.  v.  White. 
23  R.  I.  334,  50  Atl.  383. 

South  Carolina. —  Hunter  v.  Mobley,  26 
S.  C.  192,  1  S.  E.  670. 

Texas. —  Elser  v.  Ft.  Worth,  (Ciy.  App. 
1894)  27  S.  W.  739. 

WasJiington. —  Cloud  v.  Sumas,  9  Wash. 
399,  37  Pac.  305;  Abernethy  v.  Medical  Lake, 
9  Wash.  112,  37  Pac.  306. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  223 
et  seq. 

76.  California.— Bay  v.  Callow,  39  Cal. 
593. 

Colorado. —  Nance  v.  People,  25  Colo.  252, 
54  Pac.  631;  Nance  i'.  Stuart,  12  Colo.  App. 
125,  54  Pac.  867;  Northampton  First  Nat. 
Bank  v.  Arthur,  10  Colo.  App.  283,  50  Pac. 
738;  Beeney  v.  Irwin,  6  Colo.  App.  66,  39 
Pac.  900;  Hockaday  v.  Chaffee  County,  I 
Colo.  App.  362,  29  Pac.  287. 

Indiana. —  W'ood  v.  State,  155  Ind.  1,  55 
N.  E.  959;  Potts      State,  75  Ind.  336. 

Iowa. —  Ireland  v.  Hunnel,  90  Iowa  98,  57 
N.  W.  715;  Hillis  v.  Ryan,  4  Greene  78. 

Missouri. —  State  v.  Adams,  161  Mo.  349, 
61  S.  W.  894;  State  v.  Bollinger  County  Ct. 
Justices,  48  Mo.  475. 

New  York. —  People  v.  Haws,  36  Barb.  59, 
pnyraent  of  yoid  debt  yalidated  by  legislature 
compelled. 

Oregon. —  Bush  v.  Geisy,  16  Oreg.  355,  19 
Pac.  123. 

Rhode  Island. —  Portland  Stone  Ware  Co. 

V.  Taylor,  17  R.  I.  33,  19  Atl.  1086. 

Texas. —  Johnson  v.  Campbell,  39  Tex.  83. 
See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  223 
et  seq. 

77.  Lindabury  v.  Ocean  County,  47  N.  J.  L. 
417,  1  Atl.  70i;  People  v.  Norton,  12  Abb. 
Pr.  N.  S.  (N.  Y.)  47;  Thomas  v.  Mason,  39 
W.  Va.  526,  20  S.  E.  580,  26  L.  R.  A.  727. 
See  People  v.  Hempstead,  4  Hun  (N.  Y.)  94. 

Taxation  for  payment  of  claims  see  infra, 

VI,  V,  1,  h. 

A  discretion  vested  in  a  board  as  to  the 
receipt  of  funds  from  a  particular  source  and 
placing  them  in  ayailability  for  the  payment 
of  debts  cannot  be  controlled.  State  v.  Bur- 
bank,  22  La.  Ann.  318. 

78.  Northampton  First  Nat.  Bank  v. 
Arthur,  10  Colo.  App.  283,  50  Pac.  738. 

79.  U.  S.  V.  Indian  Graye  Drainage  Dist., 
85  Fed.  928,  29  C.  C.  A.  578,  holding  that 

[VI.  U,  6.  a] 
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any  fact  remains  to  be  ascertained.^^  The  relator  must  come  into  court  with  clean 
hands,^^  and  where  his  right  is  based  upon  warrants  or  orders,  his  ownership 
thereof  must  be  either  admitted  or  proved.^^  Mandamus  will  lie  to  enforce  a  man- 
datory duty  imposed  upon  a  board  of  county  commissioners  to  accept  the  lowest 
bid  for  the  surrender  of  a  county  indebtedness  to  be  paid  out  of  a  specific  fund.^ 

b.  Discretion  of  Officers.  A  discretion  to  pay  a  judgment  by  levy  of  a  tax  or 
by  warrant  upon  funds  in  the  treasury  does  not  prevent  mandamus  to  compel 
provision  for  the  judgment  in  the  one  of  such  ways  which  will  be  effectual.^  A 
determination  by  a  board  of  tlie  question  of  whether  a  valid  judgment  exists  has 
been  held  to  be  preliminary,  and  after  its  determination  in  favor  of  the  claim  the 
duty  to  approve  it  becomes  ministerial.^^ 

e.  Conditions  Precedent.  Mandamus  will  not  as  a  general  rule  lie  to  compel 
payment  of  a  claim  until  it  has  been  properly  audited  and  allowed.^®  By  statute 
it  is  frequently  provided  that  a  warrant  shall  be  essential  to  payment,^^  and  in 
such  case  mandamus  will  not  lie  until  a  warrant  shall  have  issued  as  required  by 
the  statu te.^^ 

d.  Right  of  Officer  to  Contest  Claim.  As  a  general  rule  a  disbursing  ofiicer 
cannot  pass  upon  the  legality  of  a  claim  where  it  has  been  allowed  by  a  board  or 
another  ofiicer  having  authority  to  act  in  the  premises,^^  except  in  the  case  of 
fraud  or  mistake.^^  Where  the  board  or  ofiicer  had  no  authority  to  allow  the 
claim  the  disbursing  ofiicer  may  refuse  payment.^^    So  mandamus  will  not  issue 


mandamus  would  not  issue  to  enforce  the 
claim  of  the  holder  of  a  judgment  recov- 
ered on  bonds  and  coupons  against  a  drain- 
age district  to  money  in  the  hands  of  the 
district  treasurer  based  upon  the  ground  that 
in  previous  years  the  treasurer  had  received 
coupons  from  other  bondholders  in  payment 
of  assessments,  thereby  rendering  plaintiff 
entitled  to  the  whole  of  the  assessment  of 
subsequent  years  until  he  had  received  pay- 
ments proportional  to  those  of  the  other 
bondholders. 

80.  Clayton  v.  Mc Williams,  49  Miss.  311, 
where  difference  in  value  between  Confeder- 
ate and  lawful  currency  was  to  be  calcu- 
lated. 

81.  Funk  v.  State,  (Ind.  1906)  77  N.  E. 
854,  holding  that  no  writ  would  issue  to  a 
warrant  holder  to  compel  payment  of  a  war- 
rant where  he  owes  delinquent  taxes. 

82.  Brownell  v.  Gratiot  County,  49  Mich. 
414,  13  N.  W.  798,  payment  of  order  to  one 
not  clear  owner  not  compelled. 

83.  A.  Mau,  etc.,  Co.  v.  Liddle,  15  Nev.  271. 

84.  People  v.  San  Francisco,  21  Cal.  668; 
People  V.  Eio  Grande  County,  7  Colo.  App. 
229,  42  Pac.  1032. 

85.  State  r.  Lander  County,  22  Nev.  71, 
35  Pac.  300. 

86.  See  supra,  VI,  U,  1,  b. 

87.  See  the  statutes  of  the  several  states. 

88.  AZa&ama.— White  v.  Wolffe,  54  Ala. 
110. 

California. —  People  v.  Fogg,  11  Cal.  351. 
Louisiana. —  State  v.  Mount,  21  La.  Ann. 
352. 

Mississippi. —  Honea  v.  Monroe  County,  63 
Miss.  171. 

Nebraska. —  State  v.  Thorne,  9  Nebr.  458, 
4  N.  W.  63. 

North  Carolina. —  Bayne  v.  Jenkins,  66 
N.  C.  356. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  237. 
[VI,  U,  6,  a] 


89.  California. —  El  Dorado  County  v. 
Elstner,  18  Cal.  144. 

Colorado. —  Beeney  v.  Irwin,  6  Colo.  App. 
66,  39  Pac.  900. 

Georgia. — Shannon  v.  Reynolds,  78  Ga.  760, 
3  S.  E.  653. 

Iowa. —  Ireland  v.  Hunnel,  90  Iowa  98,  57 
N.  W.  715. 

Oklahoma. —  See  Guthrie  v.  Territory,  1 
Okla.  188,  31  Pac.  190,  21  L.  R.  A.  841, 
holding  that  where  the  legislature  provides 
that  the  court  shall  determine  the  compensa- 
tion due  referees  for  adjudging  claims 
against  a  city,  and  shall  order  a  warrant 
drawn  by  the  city  for  the  payment  of  such 
compensation,  if  the  city  does  not,  at  the 
time  the  compensation  is  directed,  make  ob- 
jection before  the  court  to  the  amount 
awarded,  it  cannot  afterward  question  the 
correctness  of  the  amount  or  the  value  of 
the  services  rendered,  and  mandamus  will  lie 
to  compel  payment  if  it  is  refused. 

But  see  McNutt  v.  Lemhi  County,  (Ida. 
1906)  84  Pac.  1054  (holding  that  the  county 
itself,  through  its  board  of  commissioners, 
may  resist  the  payment  of  a  warrant  which 
has  been  wrongfully  and  unlawfully  issued, 
although  no  appeal  was  ever  taken  by  any 
one  from  the  order  directing  its  issuance)  ; 
Bacon  v.  Tacoma,  19  Wash.  674,  54  Pac.  609 
[overruling  so  far  as  in  conflict  Bardsley  v. 
Sternburg,  17  Wash.  243,  49  Pac.  499] 
(holding  that  under  a  statute  permitting 
trial  of  disputed  questions  of  fact  in  man- 
damus, payment  of  warrants  may  be  com- 
pelled, although  the  liability  of  the  city  is 
disputed  on  the  ground  of  payment  and 
forgery). 

90.  Shannon  v.  Revnolds,  78  Ga.  760,  3 
S.  E.  653.  See  also  People  v.  Wendell,  71 
N.  Y.  171. 

91.  Connor  v.  Morris,  23  Cal.  447;  Keller 
V.  Hyde,  20  Cal.  593;  Worcester  County  V. 
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to  compel  a  payment  where  it  appears  that  the  contract  is  illegal  upon  which 
payment  is  sought,  or  there  is  grave  reason  to  question  its  legality.®^ 

e.  Necessity  of  Existence  of  Funds.  Mandamus  will  not  issue  to  compel  the 
payment  of  a  claim  against  a  municipaUty  where  no  appropriation  has  been  made 
for  such  payment,^^  or  vvhere  there  are  no  funds  on  hand  applicable  to  the  pay- 
ment of  the  claim,^^  and  funds  for  one  purpose  will  not  be  compelled  to  be 
devoted  to  anotlier.^^  Where  the  funds  are  not  on  hand  mandamus  to  pay  when 
the  funds  shall  be  received  cannot  issue.^^    The  rule  that  mandamus  Avill  not  issue 


Goldsborough,  90  Md.  193,  44  Atl.  1055  (no 
writ  to  pay  draft  issued  by  board  illegally 
constituted)  ;  State  v.  Ratterman,  3  Ohio  Cir. 
Ct.  626,  2  Ohio  Cir.  Dec.  364. 

After  determination  of  legality. —  Where 
an  officer  has  refused  to  pay  on  the  ground 
that  the  auditing  board  was  illegally  con- 
stituted, mandamus  will  issue  where  it  is  de- 
cided that  the  board  is  legal.  Carolina  Gro- 
cery Co.  f.  Burnet,  61  S.  C.  205,  39  S.  E.  381, 
58  L.  R.  A.  687. 

92.  People  r.  Grout,  111  N.  Y.  App.  Div. 
924,  98  N.  Y.  Suppl.  185. 

93.  Arkansas.— v.  State,  42  Ark.  233; 
Ex  p.  Tully,  4  Ark.  220,  38  Am.  Dec.  33. 

Illinois. —  Fitzsimmons  v.  O'Neill,  214  111. 
.  494,  73  N.  E.  797;  Chicago  v.  People,  210  111. 
84,  71  N.  E.  816. 

Indiana. —  State  r.  Wayne  County  Council, 
157  Ind.  356,  61  N.  E.  715. 

Louisiana. —  State  v.  New  Orleans,  49  La. 
Ann.  946,  22  So.  370;  State  v.  Calhoun,  27 
La.  Ann.  167. 

Maine. —  Weston  v.  Dane,  51  Me.  461. 

Missouri. —  St.  Louis,  etc.,  R.  Co,  v.  Clark, 
53  Mo.  214;  State  v.  Hays,  50  Mo.  34,  11 
Am.  Rep.  402. 

Nebraska. —  Patterson  v.  State,  2  Nebr. 
(Unoff.)  765,  89  N.  W.  989. 

Neio  York. —  People  v.  York,  66  N.  Y.  App. 
Div.  453,  73  N.  Y.  Suppl.  331  [affirmed  in 
171  N.  Y.  627,  63  N.  E.  1120];  People  v. 
Tremain,  29  Barb.  96,  17  How.  Pr.  142;  Peo- 
ple V.  Connolly,  2  Abb.  Pr.  N.  S.  315; -People 
V.  Earle,  46  How.  Pr.  267. 

Ohio.— Staite  v.  Hoffman,  25  Ohio  St.  328. 

Pennsylvania. —  Com.  v.  Foster,  215  Pa.  St. 
177,  181,  64  Atl.  367,  368;  Board  of  Health 
V.  Harrisburg,  2  Pearson  242;  Lancaster 
Firemen's  Relief  Assoc.  v.  Rathfon,  18  Lane. 
L.  Rev.  273. 

Tenyiessee. —  State  V.  Craig,  (Ch.  App. 
1901)  64  S.  W.  326. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  234. 

94.  California. —  Priet  v.  Reis,  93  Cal.  85, 
28  Pac.  798;  People  v.  Reis,  76  Cal.  269,  18 
Pac.  309;  People  v.  Cook,  39  Cal.  658. 

Colorado. —  Nance  v.  Stuart,  7  Colo.  App. 
510,  44  Pac.  779. 

Illinois. —  Chicago  v.  People,  210  111.  84,  71 
N.  E.  816;  People  v.  Hyde  Park,  117  111.  462, 
6  N.  E.  33. 

Louisiana. —  State  v.  New  Orleans,  49  La. 
Ann.  946,  22  So.  370;  State  v.  New  Orleans, 
35  La.  Ann.  221;  State  v.  New  Orleans,  34 
La.  Ann.  469;  State  v.  Burbank,  22  La.  Ann. 
318. 

Michigan. —  People  v.  Frink,  32  Mich.  96. 
Minnesota. — State  v.  Minneapolis,  87  Minn. 
156,  91  N.  W.  298. 


Ohio. —  State  v.  Massillon,  24  Ohio  Cir.  Ct. 
249;  Saunders  v.  State,  2  Ohio  Cir.  Ct.  475,  1 
Ohio  Cir.  Dec.  596. 

Pennsylvania. —  Jefferson  County  v.  Shan- 
non, 51  Pa.  St.  221;  Com.  V.  Philadelphia 
County  Com'rs,  1  Whart.  1. 

United  States. —  Clav  County  v.  U.  S.,  115 
U.  S.  616,  6  S.  Ct.  199,  29  L.  ed.  482.  See 
also  New  Orleans  v.  U.  S.,  49  Fed.  40,  1 
C.  C.  A.  148. 

Canada. —  Cornwall  v.  Baby,  (Hil.  T.  5 
Vict.)  3  R.  &  J.  Dig.  2219. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  234. 

95.  Goldsmith  i\  San  Francisco,  115  Cal. 
36,  46  Pac.  816  (holding  that  where  the  gen- 
eral fund  for  the  fiscal  year  in  which  sup- 
plies were  furnished  by  contract  with  the 
city  and  county  of  San  Francisco  to  prisoners 
in  the  jails  of  the  municipnlity  was  totally 
exhausted,  the  reduction  of  the  original  claim 
therefor  to  a  judgment  against  the  city  and 
county  did  not  increase  the  dignity  of  the 
claim  so  as  to  authorize  the  claimant  to  de- 
mand payment  of  it  from  any  fund  not  sub- 
ject to  the  primary  demand,  and  mandamus 
would  not  lie  to  compel  the  supervisors  to  or- 
der such  judgment  paid)  ;  Ward  v.  Piper,  69 
Kan.  773,  77  Pac.  699;  Shawnee  County  v. 
State,  42  Kan.  327,  22  Pac.  326;  Austin  v. 
Cahill,  (Tex.  Civ.  App.  1905)  88  S.  W.  536. 
But  see  Jackson  v.  Baehr,  138  Cal.  266,  71 
Pac.  167,  holding  that  where  by  statute 
juror's  fees  were  to  be  paid  from  the  general 
fund  the  fact  that  a  special  fund  which  had 
been  set  apart  by  the  supervisors  for  the 
purpose  was  exhausted  was  no  defense  to 
mandamus. 

Judgment  for  tort. — .A  mandamus  will  not 
issue  to  compel  payment  of  a  judgment  for 
tort  from  the  general  fund  when  it  would 
result  in  the  diversion  of  such  fund  from 
its  proper  application  to  current  expenses 
leaving  them  to  such  extent  unpaid.  Sher- 
man V.  Smith.  12  Tex.  Civ.  App.  580,  35 
S.  W.  294;  Denison  v.  Foster,  (Tex.  Civ. 
App.  1896)  37  S.  W.  167. 

96.  Smith  v.  Broderick,  107  Cal.  644,  40 
Pac.  1033,  48  Am.  St.  Rep.  167;  Day  v.  Cal- 
low, 39  Cal.  593;  State  v.  New  Orleans,  116 
La.  851,  41  So.  115  (holding  that  Avhere  the 
taxing  power  of  the  city  has  been  exhausted, 
and  its  estimated  revenues  for  the  year  are 
not  more  than  sufficient  to  meet  the  necessary 
and  usual  charges  fixed  in  the  budget,  man- 
damus will  not  lie  to  compel  the  appropria- 
tion of  money  to  pay  a  judgment  out  of  the 
unascertained  and  uncollected  surplus  of  the 
taxes  of  the  year  or  of  previous  years)  ;  State 
V.  New  Orleans,  45  La.  Ann.  1389,  14  So. 
291.    See  also  Johnson  v.  Sacramento  County, 

[VI,  U,  6.  e] 
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to  compel  an  officer  to  perform  an  act  which  it  is  beyond  his  power  to  perform  ^ 
has  been  applied  to  prevent  the  issuance  of  a  mandamus  to  compel  the  payment 
of  a  claim  from  a  fund  properly  applicable  to  tlie  indebtedness  where  such  fund 
has  been  wrongfully  dissipated  or  diverted.^^ 

f.  Effect  of  Stoppage  of  Payment.  Where,  after  the  allowance  of  a  claim, 
payment  thereof  lias  been  ordered  stopped,  a  ministerial  officer  cannot  be  com- 
pelled by  mandamus  to  make  such  payment,^^  nor  where  he  has  made  payment 
may  he  be  compelled  to  restore  the  funds  paid  out.^ 

g".  Medium  of  Payment.  Mandamus  will  not  lie  to  compel  payment  in  funds 
other  than  as  provided  by  statute.^ 

V.  Taxation^ — l.  Levy  and  Assessment  —  a.  In  General.  It  is  well  settled 
that  where  a  specific  ministerial  duty  is  imposed  by  law  upon  an  officer,  board, 
or  tribunal,  with  respect  to  the  levy  and  assessment  of  taxes,  mandamus  will 
lie  to  compel  its  performance,*  unless  some  other  adequate  remedy  is  pro- 


65  Cal.  481,  4  Pac.  463.  Compare  New 
Orleans  v.  U.  S.,  49  Fed.  40,  1  C.  C.  A. 
148. 

Compelling  application  of  surplus  to  judg- 
ment see  supra,  VI,  U,  1,  d,  text  and  note 
21. 

One  creditor  cannot  gain  a  preference  over 
another  by  applying  for  a  writ  of  mandamus 
to  compel  an  officer  to  pay  a  sum  of  money 
out  of  funds  to  be  thereafter  received  by 
him.    State  v.  Burbank,  22  La.  Ann.  298. 

97.  See  supra,  II,  C,  4. 

98.  Bates  v.  Porter,  74  Cal.  224,  15  Pac. 
732;  Duval  County  v.  Jacksonville,  36  Fla. 
196,  18  So.  339,  29  L.  R.  A.  416;  Rice  v. 
AValker,  44  Iowa  458;  State  v.  Craig,  69  Mo. 
565.  But  compare  Somerville  v.  Wood,  115 
Ala.  534,  22  So.  476;  Township  Bd.  of  Edu- 
cation v.  Boyd,  58  Mo.  276;  Universal  Church 
V.  Columbia  Tp.,  6  Ohio  445,  27  Am.  Dec. 
267;  Quaker  City  Nat.  Bank  v.  Tacoma,  27 
Wash.  259,  67  Pac.  710.  Contra,  Northamp- 
ton First  Nat.  Bank  v.  Arthur,  12  Colo.  App. 
90,  54  Pac.  1107;  People  v.  New  York,  77 
N.  Y.  45;  People  v.  Treanor,  15  N.  Y.  App. 
Div.  508,  44  N.  Y.  Suppl.  528;  People  v. 
Stout,  23  Barb.  (N.  Y.)  338. 

Where  trust  funds  have  been  diverted. — 
Where  a  specific  fund  given  to  a  county  by 
the  legislature,  to  be  held  in  trust  for  cer- 
tain purposes,  is  diverted  from  that  purpose 
and  mixed  with  the  general  funds  of  the 
county,  the  court  may  award  a  mandamus, 
to  compel  such  fund  to  be  paid  over  to  the 
person  entitled  to  it,  and  to  direct  an  order 
to  be  drawn  upon  the  general  funds  of  the 
county  in  the  treasury.  Pike  County  Com'rs 
V.  People,  11  111.  202. 

99.  Murphy  v.  Reeder  Town  Treasurer,  56 
Mich.  505,  23  N.  W.  197;  State  v.  Cook,  43 
Nebr.  318,  61  N.  W.  693. 

1.  State  V.  Bowman,  66  S.  C.  140,  44  E. 
569. 

2.  State  V.  Hays,  50  Mo.  34,  11  Am.  Rep. 
402. 

3.  Mandamus  to  private  corporations  or 
their  officers  with  respect  to  taxation  see 
infra,  VII,  A,  9,  i. 

4.  Alabama. — Tarver  v.  Tallapoosa  County, 
17  Ala.  527. 

Arkansas. —  Crow  v.  Dallas  County,  13  Ark. 
625. 
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California. —  Hyatt  v.  Allen,  54  Cal.  353; 
People  V.  Ashbury,  46  Cal.  523. 

Colorado. —  Denver  v.  Adams  County,  33 
Colo.  1,  77  Pac.  858. 

Florida. —  Columbia  Countv  v.  King,  13 
Fla.  451. 

Georgia. —  Wilkinson  v.  Cheatham,  43  Ga. 
258;  Manor  v.  McCall,  5  Ga.  522. 

Illinois. —  People  v.  Upham,  221  111.  555, 
77  N.  E.  931;  State  Bd.  of  Equalization  v. 
People,  191  111.  528,  61  N.  E.  339,  58  L.  R.  A. 
513;  People  v.  Salomon,  54  111.  39. 

Indiana. —  State  v.  Stout,  61  Ind.  143; 
Hamilton  v.  State,  3  Ind.  452. 

loiua. —  State  v.  Johnson  County  Judge,  12 
Iowa  237. 

Kentucky. —  Lexington  v.  Lexington  Bd.  of 
Education,  65  S.  W.  827,  23  Ky.  L.  Rep. 
1663. 

Louisiana. —  State  v.  New  Orleans,  37  La. 
Ann.  13. 

Maryland. —  Maxwell  v.  Baldwin,  40  Md. 
273. 

Michigan. —  People  v.  St.  Clair  County,  30 
Mich.  388. 

Mississippi. —  Warren  County  v.  Klein,  51 
Miss.  807. 

Missouri. —  State  v.  Riley,  85  Mo.  156; 
State  V.  Patton,  108  Mo.  App.  26,  82  S.  W. 
537. 

Nebraska. —  State  v.  BuiTalo  County,  6 
Nebr.  454. 

Neiu  Jersey. —  Cooper  v.  Cape  May  Point 
Borough,  72  N.  J.  L.  164,  60  Atl.  516;  State 
V.  Jersey  City  Bd.  of  Finance,  53  N.  J.  L. 
62,  20  Atl.  755. 

NeiD  York. —  People  v.  Molloy,  35  N.  Y. 
App.  Div.  136,  54  N.  Y.  Suppl.  1084  [af- 
firmed in  161  N.  Y.  621,  55  N.  E.  1099]; 
People  V.  Bennett,  54  Barb.  480;  People  v. 
Schenectady  County,  35  Barb.  408;  People  v. 
Barton,  29  How.  Pr.  371. 

North  Carolina. —  Jackson  v.  North  Caro- 
lina Corp.  Commission,  130  N.  C.  385,  42 
S-  E.  123;  Pegram  v.  Cleaveland  County,  64 
N.  C.  557. 

OJiio. —  State  v.  Franklin  County,  35  Ohio 
St.  458;  State  v.  Harris,  17  Ohio  St.  608. 

Pennsylvania. —  Perkins  v.  Slack,  86  Pa. 
St.  270;  Com.  V.  Allegheny  County,  32  Pa. 
St.  218. 

South  Carolina. —  Mister   v.  Spartanburg, 
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vided.^  Tims  the  writ  will  lie  in  a  proper  case  to  compel  the  levy  of  a  special  tax ;  ® 
assessment  and  valuation  of  property  subject  to  taxation  in  the  manner  required  by 
law  ; '  correction  of  an  erroneous  assessment ;  ^  assessment  by  the  board  of  review 
of  property  omitted  by  local  assessors;^  examination,  revision,  and  correction  of 
an  assessment  list  and  duplicate  ;  hearing  and  determination  by  the  county  board 
or  other  proper  officer  or  board  of  complaints  with  respect  to  the  assessment  or 
valuation  of  property      striking  an  improper  assessment  and  tax  from  the 


68  S.  C.  26,  40  S.  E.  539;  State  f.  Cromer, 
35  S.  C.  213,  14  S.  E.  493. 

Tennessee. —  State  v.  Whitworth,  8  Lea 
594. 

Washington. —  State  v.  Headlee,  22  Wash. 
126,  60  Pac.  12G. 

West  Virginia. —  State  v.  Bare,  (1906)  56 
S.  E.  390;  State  v.  Herrald,  36  W.  Va.  721, 
15  S.  E.  974;  State  v.  Buchanan,  24  W.  Va. 
362. 

Wisconsin. —  Neu  v.  Voege,  96  Wis.  489,  71 
N.  W.  880;  State  i:  McNutt,  87  Wis.  277,  58 
N.  W.  389;  Waupaca  County  v.  Matteson,  79 
Wis.  67,  48  N.  W.  213;  State  v.  Smith,  11 
Wis.  65. 

United  States. —  East  St.  Louis  v.  U.  S., 
120  U.  S.  600,  7  S.  Ct,  739,  30  L.  ed.  798; 
Ex  p.  Rowland,  104  U.  S.  604,  26  L.  ed.  861; 
Heine  v.  Levee  Com'rs,  11  Fed.  Cas.  No.  6,325, 
1  Woods  246  [affirmed  in  19  Wall.  655,  22 
L.  ed.  223]. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  238 
et  seq.,  249. 

Statutory  prohibition  of  interference  by 
courts.— S.  C.  Gen.  St.  §  171,  declaring  that 
"  the  collection  of  taxes  shall  not  be  stayed 
or  prevented  by  any  injunction,  writ,  or  or- 
der issued  by  any  court  or  judge  thereof," 
and  section  269,  providing  that  "  no  writ, 
order,  or  process  of  any  kind  whatsoever 
staying  or  preventing  any  officer  of  the  state 
charged  with  a  duty  in  the  collection  of  any 
tax,  whether  such  tax  is  legally  due  or  not, 
shall  in  any  case  be  granted  by  any  court 
or  the  judge  of  any  court,"  do  not  prohibit 
the  courts  from  exercising  proper  control  over 
officers  charged  with  the  listing  and  assess- 
ment of  property  for  the  purpose  of  taxation, 
where  thev  proceed  contrary  to  law.  State  v. 
Cromer,  35  S.  C.  213.  14  S.  E.  493.  And  see 
State  V.  Bovd,  35  S.  C.  233,  14  S.  E.  496. 

5.  See  infra,  VI,  V,  1,  b. 

6.  A  labama. — Tarver  v.  Tallapoosa  County, 
17  Ala.  527. 

Florida. —  Columbia  County  v.  King,  13 
Fla.  451. 

Georgia. —  Manor  v.  McCall,  5  Ga.  522. 

Illinois. —  People  v.  Saloman,  51  111.  37. 

Iowa. —  State  v.  Johnson  County  Judge, 
12  Iowa  237. 

Kentucky. —  Lexington  v.  Lexington  Bd.  of 
Education,  65  S.  W.  827,  23  Ky.  L.  Rep.  1663. 

Missouri. —  State  v.  Riley,  85  Mo.  156. 

Ohio. —  State  v.  Franklin  Countv,  35  Ohio 
St.  458;  State  v.  Harris,  17  Ohio  St.  608. 

Pennsylvania. —  Perkins  v.  Slack,  86  Pa. 
St.  270. 

United  States.— Esist  St.  Louis  v.  U.  S., 
120  U.  S.  600,  7  S.  Ct.  739,  30  L.  ed.  798; 
Ex  p.  Rowland,  104  U.  S.  604,  26  L.  ed. 
861. 

[21] 


See  33  Cent.  Dig.  tit.  "Mandamus,"  §  238 
et  seq. 

Levy  to  pay:  Bonds,  judgments,  debts, 
etc.,  see  infra,  VI,  V,  1,  h.  For  public  im- 
provements, etc.,  see  infra,  VI,  V,  1,  i.  For 
school  purposes  see  infra,  VI,  V,  1,  j.  To 
cover  loss  by  default  of  county  treasurer  see 
infra,  VI,  V,  1,  k. 

Relevies  and  additional  levies  see  infra,  VI, 
V,  1. 

7.  California.— Hyatt  v.  Allen,  54  Cal.  353; 
People  V.  Shearer,  30  Cal.  645. 

Illinois. —  People  v.  Upham,  221  111.  555, 
77  X.  E.  931;  State  Bd.  of  Equalization  v. 
People,  191  111.  528,  61  N.  E.  339,  58  L.  R. 
A.  513,  assessment  of  franchises  and  capital 
stock  of  corporation  by  state  board  of  equali- 
zation acting  as  an  original  assessor  and  not 
as  a  board  of  review. 

Maryland. —  Maxwell  v.  Baldwin,  40  Md. 
273. 

New  York.— Veople  v.  Wells,  110  N.  Y. 
App.  Div.  336,  97  N.  Y.  Suppl.  333;  People 

V.  Ontario  County,  50  Misc.  63,  100  N.  Y. 
Suppl.  330. 

South  Carolina. —  Milster  v.  Spartanburg, 
68  S.  C.  26,  46  S.  E.  539,  to  compel  a  city 
to  assess  and  collect  unpaid  taxes  against  a 
corporation  for  past  years  where  it  has  stat- 
utory authority  to  do  so,  but  not  otherwise. 

Tennessee. —  State  v.  Whitworth,  8  Lea 
594. 

West  Virginia.— St3ite  v.  Bare,  (1906)  56 
S.  E.  390;  State  v.  Graybeal,  (1906)  55  S.  E. 
398  (mandamus  on  the  relation  of  the  state 
tax  commissioner  to  compel  an  assessor  to 
assess  a  bank  in  conformity  with  the  require- 
ments of  the  law)  ;  State  v.  Herrald,  36 
W.  Va.  721,  15  S.  E.  974  (to  compel  assess- 
ment of  land  as  town  lots  and  not  as  farm- 
ing lands)  ;  State  v.  Buchanan,  24  W.  Va. 
362. 

Wisconsin.— 'Neu  v.  Voege,  96  Wis.  489,  71 
N.  W^.  880,  to  compel  assessor  to  assess  lots 
separately. 

Property  not  subject  to  taxation  see  infra, 

VI,  V,  1,  e. 

8.  People  V.  Wells,  110  N.  Y.  App.  Div.  336, 
97  N.  Y.  Suppl.  333;  and  other  cases  cited  in 
the  preceding  note. 

9.  People  V.  Upham,  221  111.  555,  77  N.  E. 
931,  assessment  as  real  estate  of  rights  of 
certain  corporations  to  maintain  tunnels  in 
the  streets  of  a  city. 

10.  Cooper  v.  Cape  May  Point  Borough,  72 
N.  J.  L.  164,  60  Atl.  516. 

11.  People  V.  Cook  County,  176  111.  576,  52 
N.  E.  334 ;  Kinley  Mfg.  Co.  v.  Kochersperger, 
174  111.  379,  51  N.  E.  648;  Kochersperger  v. 
Larned,  172  111.  86,  49  N.  E.  988;  Beidler 
V.  Kochersperger,  171  111.  563,  49  N.  E.  716. 

[VI,  V,  1,  a] 
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assessment  rolls ;  inclusion  by  a  city  tax  board  of  estimate  in  its  return  of  an 
amount  erroneously  omitted ;  entry  of  an  assessment  by  the  county  auditor  as 
iixed  by  the  boards  of  assessors  and  equalization  ;  entry  on  the  assessment  book 
of  the  delinquent  taxes  for  the  preceding  year ;  entry  of  a  special  tax  on  the 
tax-roll ;  extension  of  taxes  on  the  collector's  books  by  the  county  clerk  accord- 
ing to  the  increased  valuation  fixed  by  the  state  board  of  equalization  ;  ^'^  extension 
of  taxes  by  tlie  county  auditor  at  a  corrected  and  reduced  rate  fixed  by  the  county 
commissioners ;  placing  of  assessments  on  the  tax  dupHcate  for  collection ; 
issue  of  tax  duplicates  by  the  county  auditor  without  adding  an  illegal  assessment 
by  the  state  board  of  equalization;^  or  return  by  the  state  railroad  commission 
of  the  property  of  railroads  for  assessment  and  taxation.^^ 

b.  Genepal  Grounds  For  Refusal  of  Writ.  The  writ  will  not  lie  where  some 
other  adequate  remedy  is  provided  ;  and  of  course  it  njust  be  refused  where, 
under  the  law,  there  is  no  duty  on  the  part  of  the  officer  or  board  to  do  the  act 
sought  to  be  compelled,^^  or  a  want  of  power,^  or  if  the  existence  of  the  duty  or 


12.  See  infra,  VI,  V,  1,  e,  (ii). 

13.  People  V.  Molloy,  35  N.  Y.  App.  Div. 
136,  54  N.  Y.  Suppl.  1084  [affirmed  in  161 
N.  Y.  621,  55  N.  E.  1099]. 

14.  State  V.  Covington,  35  S.  C.  245,  14 
S.  E.  499;  State  v.  Boyd,  35  S.  C.  233,  14 
S.  E.  496;  State  v.  Cromer,  35  S.  C.  213,  14 
S.  E.  493. 

15.  People  V.  Ashbury,  46  Cal.  523. 

16.  State  V.  Lamont,  86  Wis.  563,  57  N.  W. 
369;  Waupaca  County  v.  Matteson,  79  Wis. 
67,  48  N.  W.  213. 

17.  People  t\  Salomon,  54  111.  39. 

18.  State  V.  Headlee,  22  Wash.  126,  60 
Pac.  126. 

19.  State  V.  Stout,  61  Ind.  143. 

20.  Hamilton  v.  State,  3  Ind.  452. 

21.  Jackson  v.  North  Carolina  Corp.  Com- 
mission, 130  N.  C.  385,  42  S.  E.  123. 

22.  State  v.  St.  Charles  Parish  Police  Jury, 
29  La.  Ann.  146;  State  v.  Drexel,  (Nebr. 
1906)  107  N.  W.  110;  Yuengling  v.  Schuyl- 
kill County  Com'rs,  2  Leg.  Chron.  (Pa.)  350; 
State  V.  Cromer,  35  S.  C.  213,  14  S.  E.  493; 
State  V.  Gaillard,  11  S.  C.  309.  See  supra, 
II,  D. 

Remedy  by  appeal. —  Mandamus  will  not 
lie  to  correct  errors  of  the  county  board  of 
equalization  as  to  the  liability  of  property  to 
taxation,  where  a  statute  provides  a  plain 
and  adequate  remedy  by  appeal.  State  v. 
Drexel,  (Nebr.  1906)   107  N.  W.  110. 

Certiorari. —  Mandamus  will  not  lie  to  cor- 
rect an  assessment  where  the  law  provides 
an  adequate  remedy  by  certiorari  to  review 
the  assessment.  People  v.  Wells,  110  N.  Y. 
App.  Div.  336,  97  N.  Y.  SuDpl.  333. 

Inadequate  remedy. —  Mandamus  by  a  tax- 
payer to  compel  the  county  auditor  to  enter 
the  assessment  as  fixed  by  the  boards  of  as- 
sessors and  equalization,  without  regard  to 
an  unauthorized  increase  by  the  controller- 
general,  is  not  barred  by  the  fact  that  there 
are  statutory  provisions  under  which  the  tax- 
payer may  pay  the  tax  under  protest  and  sue 
to  recover  the  amount  illegally  collected, 
eince  this  remedy,  if  applicable,  is  not  ade- 
quate. State  V.  Cromer,  35  S.  C.  213,  14 
S.  E.  493.  And  see  State  v.  Boyd,  35  S.  C. 
233,  14  S.  E.  496. 

Remedy  in  equity. —  The  existence  of  a 

[VI,  V,  1,  a] 


remedy  in  equity  is  generally  held  not  to  be 
sufficient  ground  for  refusing  a  writ  of  man- 
damus. Com.  v.  Allegheny  County  Com'rs, 
32  Pa.  St.  218.    See  supra,  II,  D,  2,  b. 

Mandamus  to  compel  levy  of  special  taxes 
see  infra,  VI,  V,  1,  h-k. 

Striking  of  illegal  assessment  from  rolls 
see  infra,  VI,  V,  1 ,  e,  ( ii ) . 

23.  Illinois. —  People  v.  Hendee,  108  111. 
App.  591,  providing  duplicate  assessment: 
books  for  the  listing  and  assessment  of  per- 
sonal property. 

Louisiana. —  State  v.  Board  of  Assessors, 
113  La.  925,  37  So.  878  (refusing  mandamus 
to  compel  assessment  of  land  as  belonging 
to  the  relator  and  as  having  certain  dimen- 
sions and  a  certain  boundary,  because  he 
failed  to  show  title  to  any  such  property)  : 
State  V.  St.  Charles  Parish  Police  Jury,*^  29 
La.  Ann.  146. 

Maryland. — ^Allegany  County  Public  Schools 
V.  Allegany  County  Com'rs,  20  Md.  449. 

Nebraska. —  Lancaster  County  v.  State,  13 
Nebr.  523,  14  N.  W.  517. 

United  States.— Bsiss  v.  Taft,  137  U.  S.  458. 
11  S.  Ct.  154,  34  L.  ed.  752. 

24.  Alalama. — Speed  v.  Cocke,  57  Ala.  209. 
Arkansas. —  Graham  v.   Parham,  32  Ark. 

676. 

Illinois. —  People  v.  Cook  County,  176  111. 
576,  52  N.  E.  334;  People  v.  Hyde  Park,  117 
111.  462,  6  N.  E.  33. 

Maryland. —  Wells  v.  Hyattsville,  77  Md. 
125,  26  Atl.  357,  20  L.  P.  A.  89;  Allegany 
County  Public  Schools,  v.  Allegany  Countv 
Com'rs,  20  Md.  449. 

Minnesota. —  State  v.  Archibald,  43  Minn. 
328,  45  N.  W.  606,  holding  that  a  writ  was 
improperly  granted  to  compel  an  assessor  to 
assess  certain  property,  where  pending  the 
litigation  his  power  had  ceased  and  the  books 
had  been  returned  to  the  auditor. 

Mississippi. —  Warren  County  V.  Klein,  51 
Miss.  807. 

Nebraska. —  State  v.  Wahoo,  62  Nebr.  40,  86 
N.  W.  923. 

New  Jersey. —  State  v.  Jersey  City  Bd.  of 
Finance,  53  N.  J.  L.  62,  20  Atl.  755. 

Neio  York. —  Matter  of  Popoff,  10  Misc. 
272,  31  N.  Y.  Suppl.  2,  want  of  power  to  cor- 
rect errors  in  assessments. 
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power  is  doubtful.^^  Xor  will  the  w^-it  be  granted  where,  if  issued,  it  would  be 
unavailing,  or  where  there  is  no  necessity  for  the  relief  sought.^^  The  writ 
cannot  be  granted  in  anticipation  of  a  breach  of  dutj.^^ 

e.  Demand  and  Refusal.  Although  the  general  rule  is  that  a  demand  and  a 
refusal  or  its  equivalent  are  necessary  before  applying  for  mandamus,^  there  is 
an  exception  in  cases  where  the  duty  sought  to  be  enforced  is  of  a  public  nature 
and  there  is  no  one  especially  empowered  to  demand  its  performance,^^  and 
applications  for  mandamus  with  respect  to  the  levy  and  assessment  of  taxes 
generally  fall  within  this  exception,  so  that  specific  demand  and  refusal  are  not 
necessary.^  In  any  event,  neglect  or  other  conduct  that  is  equivalent  to  a  refusal 
to  act  renders  further  demand  and  refusal  unnecessary.^^ 

d.  Discretion  of  Officer  or  Board  and  Judicial  Powers.  The  writ  w^ill  not 
lie  to  control  a  discretion  vested  in  an  officer  or  board  with  respect  to  the  assess- 
ment and  valuation  of  property  or  other wise,^'-^  or  to  control  or  review  the  exer- 


0;iio.— State  i;.  Brewster,  9  Ohio  Dec.  (Re- 
print) 357,  12  Cine.  L.  Bill.  223. 

South  Carolina. —  Milster  v.  Spartanburg, 
68  S.  C.  26,  46  S.  E.  539. 

Washington. —  Portland  Sav.  Bank  v. 
Montesano,  14  Wash.  570,  45  Pae.  158. 

Unvted  States.— Bass  v.  Taft,  137  U.  S. 
458,  11  S.  Ct.  154,  34  L.  ed.  752;  Cleveland 
V.  U.  S.,  Ill  Fed.  341,  49  C.  C.  A.  383;  U.  S. 
V.  New  Orleans,  27  Fed.  Cas.  No.  15,871,  2 
Woods  230  [reversed  on  other  grounds  in  98 
U.  S.  381,  25  L.  ed.  225]. 

Immediate  performance  of  a  duty  imposed 
hy  statute  to  levy  and  collect  a  special  tax 
will  not  be  required  where  no  existing  law 
gives  power  or  provides  machinery  appro- 
priate to  such  immediate  performance.  State 
V.  Jersey  Citv  Bd.  of  Finance,  53  N.  J.  L.  62, 
20  Atl.  '  755.  " 

Time  and  mode  of  levy. —  A  statute  direct- 
ing money  to  be  levied  by  a  particular  day 
gives  a  special  authority;  and  if  the  time 
has  elapsed,  it  would  be  improper  to  order  a 
mandamus,  as  there  would  be  no  authority 
under  the  law,  to  make  the  levy.  Allegany 
Countv  Public  Schools  v.  Alleoanv  County 
Com'r's,  20  Md.  449 ;  Ellicott  i\  Le\y  Ct.,  1 
Harr.  &  J.  (Md.)  359.  An  order  cannot  law- 
fully be  made  requiring  the  board  of  super- 
visors of  a  county  to  levy  taxes  at  any  other 
time  or  in  any  other  mode  than  the  time  and 
mode  prescribed  by  law.  Warren  Countv  r. 
Klein,  51  Miss.  807. 

Levy  of  special  tax  to  pay:  Bonds,  judg- 
ments, debts,  etc.,  see  infra,  VI,  V,  1,  h.  For 
public  improvements,  etc.,  see  infra,  VI,  V, 
1,  i. 

25.  Shaekelton  v.  Guttenberg,  39  N.  J.  L. 
660;  In  re  Gibson,  20  U.  C.  Q.  B.  111. 

26.  Wells  V.  Hyattsville,  77  Md.  125,  26 
Atl.  357,  20  L.  R.  A.  89;  Allegany  County 
Public  Schools  i'.  Allegany  County  Com'rs,  20 
Md.  449;  State  v.  Archibald,  43  Minn.  328, 
45  N.  W.  606;  State  v.  Comptroller-Gen..  4 
S.  C.  185;  Giles  v.  WMlington,  30  Ont.  610. 
See  supra,  II,  A,  3,  e. 

Expiration  of  period  for  assessment  and 
levy. —  Mandamus  to  have  an  assessment  cor- 
rected will  not  be  granted  where  both  the 
period  for  making  it  and  the  period  for  levy- 
ing the  tax  have  passed,  but  in  such  case  the 
remedy  is  by  injunction.    Wells  v.  Hyatts- 


Ville,  77  Md.  125,  26  Atl.  357,  20  L.  R.  A. 
89. 

Adjournment  of  annual  session  of  board. — 

But  where  mandamus  proceedings  were  in- 
stituted to  compel  the  Illinois  state  board  of 
equalization  to  assess  property,  it  was  held 
that  the  fact  that  the  board  had  adjourned 
its  annual  session  prior  to  the  hearing  was 
not  ground  for  denying  the  writ,  on  the 
theory  that  its  issuance  would  be  barren  of 
practical  results,  since,  under  Hurd  Rev.  St. 
111.  (1899)  p.  1441,  §§  276,  277,  providing 
that  if  property  be  not  assessed  for  any  year 
the  amount  of  the  omitted  tax  may  be  charged 
against  such  property  in  the  assessment  for 
any  subsequent  year,  the  successors  of  the 
present  board  might  be  required  to  obey  the 
writ.  State  Bd.  of  Equalization  v.  People, 
191  111.  528,  61  N.  E.  339,  58  L.  R.  A.  513. 

27.  Allegany  County  Public  Schools  v. 
Allegany  County  Com'rs,  20  Md.  449.  See 
supra,  il,  G. 

28.  See  supra,  II,  G;  infra,  VI,  V,  1,  h, 
(III). 

29.  See  supra,  II,  G,  1. 

30.  State  Bd.  of  Equalization  v.  People, 
191  111.  528,  61  N.  E.  339,  58  L.  R.  A.  513; 
Milster  v.  Spartanburg,  68  S.  C.  26,  46  S.  E. 
539,  holding  that  where  a  city  ought  to  have 
enforced  the  collection  of  taxes  against  a 
corporation,  mandamus  would  lie  to  compel 
such  enforcement  without  a  previous  demand. 

Levy  to  pay  judgments,  etc.,  see  infra,  VT, 
V,  1,  h,  (III). 

31.  State  Bd.  of  Equalization  v.  People, 
191  111.  528,  61  N.  E.  339,  58  L.  R.  A.  513; 
People  V.  New  York,  3  Abb.  Dec.  (N.  Y.)  566, 
2  Keyes  288,  34  How  Pr.  379  [affirming  11 
Abb.  Pr.  114]. 

32.  Georgia. —  Manor  v.  McCall,  5  Ga.  522. 
Illinois. —  People  v.  Cook  County,  176  111. 

576,  52  N.  E.  334. 

Louisiana. —  State  v.  St.  Charles  Parish 
Police  Jury,  29  La.  Ann.  146. 

Nebraska.—  State  r.  Sheldon,  53  Nebr.  365, 
73  N.  W.  694;  Young  v.  Lane,  43  Nebr.  812, 
62  N.  W.  202. 

Ohio.—  State  v.  Crites,  48  Ohio  St.  460.  28 
N.  E.  178;  State  v.  Harris,  17  Ohio  St.  608. 

West  Virginia.— 8t^te  v.  Bare,  (1906)  56 
S.  E.  390;  State  v.  Herrald,  36  W.  Va.  721,  15 
S.  E.  974;  State  v.  Buchanan,  24  W.  Va.  362. 
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cise  of  judicial  as  distinguished  from  ministerial  powers  but  it  will  lie  to 
compel  the  exercise  of  discretion  or  judicial  powers  without  interfering  with  such 
exercise  and  if  there  is  so  gross  an  abuse  of  discretion  or  evasion  of  duty  as  to 
amount  to  a  virtual  refusal  to  perform  the  act  enjoined,  or  to  act  at  all  in  con- 
templation of  law,  mandamus  will  afford  a  remedy. An  assessor  has  no  right 
to  decide  against  instructions  of  the  highest  executive  power  of  the  state  as  to 
what  kind  of  property  is  liable  to  taxation.  After  ascertaining  the  taxable  prop- 
erty under  such  instructions  and  the  value  and  ownership  thereof,  his  discretion 
ceases,  and  it  then  becomes  his  clear  duty,  enforceable  by  mandamus,  to  enter  the 
same  on  his  tax  book.^^  A  ministerial  tax  officer  has  no  discretion  to  refuse  to 
obey  an  act  of  the  legislature  on  the  ground  that  it  is  unconstitutional.^^ 

e.  Property  Not  Subject  to  Taxation  —  (i)  Cojupelling  Assessment.  As 
mandamus  is  a  discretionary  writ,^^  if  it  manifestly  appears  that  tlie  property  of 
which  it  is  sought  to  compel  assessment  is  under  the  law  exempt  from  taxation, 
the  writ  will  not  be  granted,^^  even  though  the  executive  power  of  the  state  has 
instructed  assessors  to  assess  such  property  on  the  ground  that  the  statute  exempt- 
ing the  same  is  unconstitutional  but  this  is  because  the  court  will  not  involve 
the  citizens  in  expensive  litigation  growing  out  of  a  clearly  illegal  tax,  and  not 
because  an  assessor  has  any  right  to  set  up  the  defense  as  an  excuse  for  his  refusal 
to  obey  such  instructions,  and  if  the  property  is  not  manifestly  exempt,  the  court 
will  grant  the  writ  and  leave  the  constitutionality  of  the  statute  to  be  decided  in 
a  proper  case  on  appeal  by  the  taxpayer.^^ 

(ii)  Striking  From  Assessment  Rolls.  Mandamus  will  lie  to  compel 
assessors  to  strike  an  illegal  assessment  and  tax  of  exempt  property  from  the 
assessment  rolls,  unless  some  other  adequate  remedy  is  provided.^^ 


United  States. —  Grand  County  v.  King,  67 
Fed.  202,  14  €.  C.  A.  421. 

33.  Younger  v.  Santa  Cruz  County,  68  Cal. 
241,  9  Pac.  103;  People  v.  Adam,  3  Mich. 
427;  People  v.  Chapin,  104  N.  Y.  96,  10  N.  E. 
141;  In  re  Dickson,  10  U.  C.  Q.  B.  395. 

34.  People  v.  Cook  County,  176  111.  576, 
52  N.  E.  334;  Beidler  v.  Kocliersperger,  171 
111.  563,  49  N.  E.  716;  Cooper  v.  Cape  May 
Point,  72  N.  J.  L.  164,  60  Atl.  516;  State  v. 
Springer,  (N.  J.  Sup.  1902)  52  Atl.  996; 
State  V.  Crites,  48  Ohio  St.  460,  28  e. 
178;  State  v.  Harris,  17  Ohio  St.  608;  State 
V.  Herrald,  36  W.  Va.  721,  15  S.  E.  974; 
State  V.  Buchanan,  24  W.  Va.  362. 

While  a  superior  court  will  not  control  the 
discretion  of  an  inferior  court,  yet,  where 
the  law  imposes  upon  an  inferior  court  a 
specific  duty  to  levy  a  tax,  performance  of 
the  duty  may  be  compelled  by  mandamus. 
Manor  v.  McCall,  5  Ga.  522. 

35.  Thus  where  a  person's  lands  were  as- 
sessed three  hundred  per  cent  higher  than 
lands  in  the  same  neighborhood,  and  the 
board  of  commissioners  on  appeal  overruled 
his  objection  without  consideration  and  with- 
out giving  counsel  an  opportunity  to  be  heard, 
it  was  held  that  there  was  such  an  abuse  3f 
discretion  that  mandamus  would  be  awarded 
to  compel  a  proper  review  if  the  board  had 
authority  to  review  assessments.  People  v. 
Cook  County,  176  111.  576,  52  N.  E.  334. 

Fraudulent  assessments. —  An  assessment 
by  the  state  board  of  equalization  may  be 
impeached  on  mandamus  and  declared  void 
and  equivalent  to  no  assessment  at  all,  where 
it  is  80  low  as  to  clearly  show  that  it  is 
fraudulent.    State  Bd.  of  Equalization  v.  Peo- 
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pie,  191  111.  528,  61  N.  E.  339,  58  L.  R.  A.  513. 
Where  such  board  disregarded  all  known 
rules  for  the  valuation  of  the  capital  stock 
and  franchises  of  corporations,  and  refused 
to  consider  the  assessor's  statements  as  to 
their  value,  and  assessed  such  capital  stock 
at  a  grossly  inadequate  sum  under  erroneous 
rules  of  valuation  passed  for  the  occasion,  it 
was  held  that  the  assessment  should  be 
treated  as  void.  State  Bd.  of  Equalization 
V.  People,  siqjra. 

Mere  colorable  action  of  an  officer  or  board 
clothed  with  discretionary  power,  plainly 
arbitrary  or  capricious  and  evincing  a  pur- 
pose to  evade  due  and  faithful  performance 
of  duty,  constitutes  no  bar  to  an  application 
for  a  writ  of  mandamus  to  compel  action  in 
good  faith;  but  mandamus  will  not  be 
awarded  for  such  purpose  unless  it  appears 
that  the  oflicer  or  board  has  clearty  and  wil- 
fully disregarded  his  or  its  duty,  or  that  the 
action  was  extremely  wrong  or  flagrantly  im- 
proper and  unjust,  so  that  the  decision  can 
only  be  explained  as  the  result  of  caprice, 
passion,  partialitv,  or  corruption.  State  v. 
Bare,  (W.  Va.  1906)  56  S.  E.  390,  where  the 
evidence  was  held  insufficient  to  prove  lack 
of  good  faith  on  the  part  of  an  assessor  for 
purposes  of  taxation. 

36.  State  v.  Buchanan,  24  W.  Va.  262. 

37.  People  v.  Salomon,  54  111.  39. 

38.  See  supra,  II,  A. 

39.  State  v.  Buchanan,  24  W.  Va.  362. 
See  also  Maxwell  v.  State,  40  Md.  273;  State 
V.  Whitworth,  8  Lea  (Tenn.)  594. 

40.  State  v.  Buchanan,  24  W.  Va.  362. 

41.  State  f.  Buchanan,  24  W.  Va.  362. 

42.  People  v.  Barton,  29  How.  Pr.  (N.  Y.) 
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f.  Fraudulent  Taxes.  Since  mandamus  is  a  discretionary  writ  and  those  who 
invoke  its  aid  must  come  into  court  with  clean  hands,  it  will  not  be  issued  to 
accomplish  an  illegal  purpose,  as  to  enforce  a  fraudulent  tax,  even  though  tlie 
officer  against  whom  it  is  invoked  is  charged  with  an  express  dutj  under  tiie 
statute.^^ 

g*.  Returns  and  ReportSo  Mandamus  will  lie  to  compel  an  officer  to  make  a- 
return  or  report  of  taxes  voted,  as  required  by  statute.''^ 

h.  Levy  to  Pay  Judgments,  Bonds,  or  Other  Indebtedness  —  (i)  Zv  General.. 
Where  a  statute  imposes  upon  a  city,  county,  levee  district,  or  other  municipality, 
or  upon  a  particular  officer,  board,  or  tribunal,  a  clear  legal  duty  to  levy  a  special 
tax  to  pay  judgments,  bonds,  warrants,  or  other  allowed  or  fixed  indebtedness,  or 
interest  thereon,  or  to  provide  a  sinking  fund  for  payment  at  a  future  day,  man- 
damus will  lie  on  the  relation  of  a  person  interested  to  compel  performance  of 
such  duty.^^    It  is  well  settled  however  that  the  writ  will  not  lie  in  any  case 


371,  holding  that  the  writ  would  lie  to  strike 
off  an  improper  assessment  and  tax  on  bonds 
or  other  securities  of  the  United  States,  the 
remedy  by  action  for  damages  not  being  ade- 
quate. 

43.  Cheboygan  County  v.  Mentor  Tp.,  94 
Mich.  380,  54  X.  \V.  109,  holding  that  where 
a  majority  of  the  board  of  supervisors  of  a 
county  wilfully  voted  money  for  a  fraudulent 
purpose,  and  included  the  amount  so  voted 
in  the  county  taxes  apportioned  among  the 
various  townships,  mandamus  would  not  lie 
at  the  instance  of  the  majority  of  the  board 
to  compel  the  supervisors  who  opposed  the 
fraud  to  spread  on  their  respective  assess- 
ment rolls  their  proportion  of  such  fraudu- 
lent tax,  since,  although  each  supervisor  was 
charged  by  statute  with  the  express  duty  of 
spreading  his  proportion  of  the  taxes  on  the 
assessment  rolls,  he  would  not  be  commanded 
by  a  court  to  do  so  when  the  effect  would 
be  to  aid  a  fraud. 

44.  State  v.  Studheit,  11  Xebr.  359,  9  N.  W. 
559. 

45.  Alabama. —  Graham  v.  Tuscumbia, 
(190(5)  42  So.  400;  Eufaula  r.  Hickman,  57 
Ala.  338;  State  v.  Covington  Count}',  57  Ala. 
240;  Shinbone  v.  Randolph  County,  56  Ala. 
183;  Covington  County  v.  Dunklin,  52  Ala. 
28;  Miller  i\  McWilliams,  50  Ala.  427,  20 
Am.  Rep.  297;  Limestone  County  v.  Rather, 
48  Ala.  433;  Tarver  v.  Tallapoosa  County, 
17  Ala.  527. 

California. —  Meyer  v.  Brown,  65  Cal.  583, 
26  Pac.  281;  Robinson  v.  Butte  County,  43 
Cal.  353;  Stockton,  etc.,  R.  Co.  v.  Stockton, 
41  Cal.  147;  English  v.  Sacramento  County, 
19  Cal.  172. 

Colorado. —  Gunnison  County  f.  Sims,  31 
Colo.  483,  74  Pac.  457;  Grand  County  v. 
People,  16  Colo.  App.  215,  64  Pac.  675; 
Grand  County  v.  People,  8  Colo.  App.  43,  46 
Pac.  107;  People  v.  Rio  Grande  County,  7 
Colo.  App.  229,  42  Pac.  1032. 

Florida. —  State  v.  Jacksonville,  22  Fla.  21 ; 
State  V.  Jackson  County  Com'rs,  19  Fla.  17; 
Columbia  County  v.  King,  13  Fla.  451. 

Georgia. —  Bearing  v.  Shepherd,  78  Ga.  28; 
Wilkinson  v.  Cheatham,  43  Ga.  258. 

Illinois. — Com.  v.  Big  Four  Drainage  Dist., 
207  111.  17,  69  X\  E.  576;  People  v.  Getzen- 
daner,  137  111.  234,  34  N.  E.  297;  Cairo  v. 


Campbell,  116  111.  305.  5  X.  E.  114,  8  X.  E. 
G88;  Cairo  v.  Everett,  107  111.  75;  McLean 
County  V.  Bloomington,  106  111.  209;  Lyons 
V.  Cooledge,  89  111.  529;  Higgins  v.  Chicago, 
18  111.  276;  East  St.  Louis  v.  People,  6  111. 
App.  130;  East  St.  Louis  v.  People,  6  111. 
App.  76. 

Indiana. —  State  v.  Clinton  County,  162 
Ind.  580,  68  N.  E.  295,  70  X.  E.  373,  984; 
Knox  County  v.  Montgomery,  106  Ind.  517, 
6  X.  E.  915;  State  v.  Madison  Countv,  92 
Ind.  133;  Gardner  v.  Haney,  86  Ind.  17^^. 

loua. —  Palmer  v.  Stacy,  44  Iowa  340; 
Stevenson  r.  Summit  Dist.^Tp.,  35  Iowa  462; 
Boynton  i\  X'ewton  Tp.,  34  Iowa  510;  State 
V.  Davenport,  12  Iowa  335;  State  v.  Johnson 
County  Judge,  12  Iowa  237. 

Kansas.—  Phelps  v.  Lodge,  60  Kan.  122,  55 
Pac.  840;  Riley  v.  Garfield  Tp.,  54  Kan.  463, 
38  Pac.  560;  Cassatt  v.  Barber  County,  39 
Kan.  505,  18  Pac.  517;  Garden  City  First 
Xat.  Bank  r.  ^Morton  County,  7  Kan  App. 
739,  52  Pac.  580;  Stevens  v.  Miller,  3  Kan. 
App.  192,  43  Pac.  439. 

Kent  lick}/. —  Fleming  v.  Dyer,  47  S.  W.  444, 
20  Ky.  L.  Rep.  689;  Elliott  County  v. 
Kitchen,  14  Bush  289;  Rodman  v.  Larue 
County  Justices,  3  Bush  144;  Maddox  v. 
Graham,  2  Mete.  56. 

Louisiana. —  State  v.  X^ew  Orleans,  45  La. 
Ann.  1389,  14  So.  291 ;  State  v.  Xew  Orleans. 
37  La.  Ann.  528;  State  v.  Xew  Orleans,  37 
La.  Ann.  13;  State  v.  Xew  Orleans,  36  La. 
Ann.  687;  State  v.  X'^ew  Orleans.  34  La.  Ann. 
1149;  State  v.  Xew  Orleans,  34  La.  Ann. 
477;  State  v.  Xew  Orleans,  32  La.  Ann.  763; 
Moore  r.  XW  Orleans,  32  La.  Ann.  726; 
State  t'.  X^ew  Orleans,  30  La.  Ann.  129. 

Maryland. —  Worcester  County  v.  Melvin, 
89  Md.  37,  42  Atl.  910;  Darling ');.  Baltimore, 
51  Md.  1,  where  \gyj  of  a  tax  to  pay  judg- 
ment rendered  by  a  justice  of  the  peace  was 
compelled. 

Michigan. —  Loomis  v.  Rogers  Tp.,  53  Mich. 
135,  18  X.  W.  596;  McArthur  v.  Duncan  Tp., 
34  Mich.  27. 

Minnesota. —  State  v.  Gunn,  92  Minn.  436, 
100  X.  W.  97. 

Mississippi. —  Klein  v.  Smith  County,  54 
Miss.  254;  Warren  County  r.  Klein,  51  Miss. 
807;  Jefferson  County  v.  Arrghi,  51  Miss. 
667;  Musgrove  v.  Vicksburg,  etc.,  R.  Co.,  50 
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for  such  purpose  unless  the  relator's  right  to  have  the  levy  made  is  clearly 


Miss.  677;  Carroll  v.  Tishamingo  County,  28 
Miss.  38. 

Missouri. —  State  v.  Holt  County  Ct.,  135 
Mo.  533,  37  S.  W.  521 ;  Sheridan  v.  Fleming, 
93  Mo.  321.  5  S.  W.  813;  State  v.  Slavens, 
75  Mo.  508;  State  v.  Rainey,  74  Mo.  229; 
Barrett  v.  Schuyler  County  Ct.,  44  Mo.  197; 
State  V.  Hug,  44  Mo.  116;  Flagg  v.  Palmyra, 

33  Mo.  440. 

Montana.— Stsite  v.  Great  Falls,  19  Mont. 
518,  49  Pae.  15,  water  rents. 

Nebraska.—  State  v.  Weir,  33  Nebr.  35,  49 
J^'.  W.  785;  State  v.  Cather,  22  Nebr.  792, 
36  N.  W.  157;  State  v.  Buffalo  County,  6 
Nebr.  454;  State  v.  Knievel,  5  Nebr.  (Unoff.) 
219,  97  N.  W.  798. 

Nevada. —  Davis  v.  Simpson,  25  Nev,  123, 
58  Pae.  146,  83  Am.  St.  Rep.  570. 

New  Jersey. —  Sea  Isle  City  Imp.  Co.  v. 
Sea  Isle  City,  61  N.  J.  L.  476,  39  Atl.  1063; 
Rahway  Sav.  Inst.  v.  Rahway,  49  N.  J.  L. 
384,  8  Atl.  106;  Munday  v.  Rahway,  43  N.  J. 
L.  338;  Lyon  v.  Elizabeth,  43  N.  J.  L.  158; 
State  V.  Guttenberg,  39  N.  J.  L.  660. 

New  Mexico. —  Territory  v.  Santa-  Fe 
County,  (1907)  89  Pac.  253;  Territory  v. 
Socorro,  12  N.  M.  177,  76  Pac.  283. 

New  York. —  People  v.  Delaware  County, 
173  N.  Y.  297,  66  N.  E.  7  [reversing  75  N.  Y. 
App.  Div.  184,  77  N.  Y.  Suppl.  676] ;  People 
V.  New  York,  3  Abb.  Dee.  566,  2  Keyes  288, 

34  How.  Pr.  379  [affirming  11  Abb.  Pr.  114]; 
People  V.  Marsh,  21  N.  Y.  App.  Div.  88,  47 
N,  Y.  Suppl.  395;  Boyce  v.  Cayuga  County, 
20  Barb.  294;  People  v.  Queens  County,  10 
N.  Y.  St.  286  (for  water  rent)  ;  People  v. 
Otsego  County,  36  How.  Pr.  1. 

North  Carolina. —  Leach  v.  Fayetteville,  84 
N.  C.  829;  Fry  v.  Montgomery  County,  82 
N.  C.  304;  McLendon  v.  Anson  County,  71 
N.  C.  38;  Gooch  v.  Gregory,  65  N.  C.  142; 
Pegram  v.  Cleaveland  County  Com'rs,  64 
N.  C.  557. 

Ohio.—  State  v.  Perrysburg  Tp.  Bd.  of  Edu-, 
cation,  27  Ohio  St.  96;  State  v.  Harris,  17 
Ohio  St.  608  (county  debt);  State  v.  Han- 
cock County,  11  Ohio  St.  183;  State  v. 
Clinton  County,  6  Ohio  St.  280. 

Pennsylvania. —  Lehigh  Coal,  etc.,  Co.'s  Ap- 
peal, 112  Pa.  St.  360,  5  Atl.  231;  Com.  v. 
Pittsburgh,  88  Pa.  St.  66;  Williamsport  v. 
Com.,  84  Pa.  St.  487,  24  Am.  Rep.  208,  90 
Pa.  St.  498;  Morgan  v.  Verbeke,  55  Pa.  St. 
456;  Com.  V.  Perkins,  43  Pa.  St.  400;  Com. 
V.  Pittsburgh,  41  Pa.  St.  278;  Com.  v.  Al- 
legheny County  Com'rs,  37  Pa.  St,  277 ;  Com. 
V.  Taylor,  36  Pa.  St.  263;  Com.  v.  Pittsburgh, 
34  Pa.  St.  496;  Com.  v.  Allegheny  County 
Com'rs,  32  Pa.  St.  218;  In  re^Marcy  Tp.,  8 
Del.  Co.  31,  10  Kulp  43. 

Tennessee. —  State  v.  Anderson  County,  8 
Eaxt.  249;  Memphis  v.  Bethel,  3  Tenn.  Cas. 
205. 

Texas.— Ausim  v.  Cahill,  (1905)  88  S.  W. 
542;  Sherman  v.  Langham,  92  Tex.  13,  40 
S.  W.  140,  42  S.  W.  961,  39  L.  R.  A.  258; 
Houston  V.  Voorhies,  70  Tex.  356,  8  S.  W. 
109;  Voorhies  v.  Houston,  70  Tex.  331,  7 
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S.  W.  679;  Wright  i;.  San  Antonio,  (Civ. 
App.  1899)  50  S.  \V.  406;  Sandmeyer  v.  Har- 
ris, 7  Tex.  App.  515,  27  S.  W.  284. 

Virginia. —  Cumberland  County  v.  Ran- 
dolph, 89  Va.  614,  16  S.  E.  722. 

Washington. —  State  v.  Lewis  County, 
(1907)  88  Pac.  760;  State  v.  Seattle,  42 
Wash.  370,  85  Pac.  11;  Waldron  v.  Sno- 
homish, 41  Wash.  566,  83  Pac.  1106;  State  v. 
Byrne,  32  Wash.  264,  73  Pac.  394;  State  Sav. 
Bank  v.  Davis,  22  Wash.  406,  61  Pac.  43; 
State  V.  Brown,  19  Wash.  383,  53  Pac.  548. 

West  Virginia. —  Thomas  v.  Mason,  39 
W.  Va.  526,  20  S.  E.  580,  26  L.  R.  A.  727; 
Fisher  v.  Charleston,  17  W.  Va.  628;  Fisher 
V.  Charleston,  17  W.  Va.  595. 

Wisconsin. —  Gutta  Percha,  etc.,  Mfg.  Co. 
V.  Ashland,  100  Wis.  232,  75  N.  W.  1007; 
State  V.  McNutt,  87  Wis.  277,  58  N.  W.  389; 
Waupaca  County  v.  Matteson,  79  Wis.  67,  48 
N.  W.  213;  State  v.  Manitowoc  County,  52 
Wis.  423,  9  N.  W^  607;  State  v.  Milwaukee, 
25  Wis.  122;  State  v.  Gates,  22  Wis.  210; 
State  V.  Milwaukee,  20  Wis.  87;  State  v. 
Beloit,  20  Wis.  79;  State  v.  Madison,  15  Wis. 
30. 

United  States. —  East  St.  Louis  v.  U.  S. 
120  U.  S.  600,  7  S.  Ct.  739,  30  L.  ed.  798; 

Thompson  v.  Perris  Irr.  Dist.,  116  Fed.  769; 
Louisiana  v.  St.  Martin's  Parish  Police  Jury, 
111  U.  S.  716,  4  S.  Ct.  648,  28  L.  ed.  574; 
Cherokee  County  v.  Wilson,  109  U.  S.  621,  3 
S.  Ct.  352,  27  L.  ed.  1053;  Ex  p.  Rowland, 
104  U.  S.  604,  26  L.  ed.  861;  U.  S.  v.  New 
Orleans,  103  U.  S.  358,  26  L.  ed.  395 ;  Louisi- 
ana City  i\  U.  S.,  103  U.  S.  289,  26  L.  ed. 
358;  U.  S.  V.  New  Orleans,  98  U.  S.  381,  25 
L.  ed.  225  [reversing  27  Fed.  Cas.  No.  15,871, 
2  Woods  230]  ;  Lower  v.  U.  S.,  91  U.  S.  536, 
23  L.  ed.  420;  Galena  v.  U.  S.,  5  Wall.  705, 
18  L,  ed.  560;  Knox  County  v.  AspinwalL,  24 
How.  376,  16  L.  ed.  735  [a/firming  2  Fed. 
Cas.  No.  593]  ;  Rose  v.  McKie,  145  Fed.  584, 
76  C.  C.  A.  274  [affirming  140  Fed.  145]  ; 
Cleveland  v.  U.  S.,  Ill  Fed.  341,  49  C.  C.  A. 
383 ;  U.  S.  V.  Kent,  107  Fed.  190  [affirmed  in 
113  Fed.  232,  51  C.  C.  A.  189];  Padgett  r. 
Post,  106  Fed.  600,  45  C.  C.  A.  488;  Duel 
County  V.  First  Nat.  Bank,  86  Fed.  264; 
Fleming  v.  Trowsdale,  85  Fed.  189,  29  C.  C.  A. 
106;  Ceredo  First  Nat.  Bank  v.  Savings  Soc, 
80  Fed.  581,  25  C.  C.  A.  466;  U.  S.  v.  Key 
West,  78  Fed.  88,  23  C.  C.  A.  663;  Marion 
County  V.  Coler,  75  Fed.  352,  21  C.  C.  A.  392 ; 
Grand  County  v.  King,  67  Fed.  202,  14 
C.  C.  A.  421;  In  re  Copenhaver,  54  Fed.  660; 
Aylesworth  v.  Gratiot  County,  43  Fed.  350; 
Deere  v.  Rio  Grande  County,  83  Fed.  823; 
U.  S.  V.  Judges  Scotland  County,  32  Fed.  714 
[affirmed  in  140  U.  S.  41,  11  S.  Ct.  697,  35 
L.  ed.  351]  ;  U.  S.  v.  New  Orleans,  31  Fed. 
537;  Shelley  v.  St.  Charles  County,  30  Fed. 
603;  Devereaux  v.  Brownsville,  29  Fed.  742; 
U.  S.  V.  Monona  Independent  School  Dist.,  20 
Fed.  294:  U.  S.  v.  New  Orleans,  17  Fed.  483; 
U.  S.  r.  Cape  Girardeau  Countv,  16  Fed.  836, 
5  McCrarv  280  [affirmed  in  118  U.  S.  68,  6 
S.  Ct.  951,  30  L.  ed.  73];  Boro  r.  Phillips 


MANDAMUS 


[26  Cyc]  327 


established/®  and  the  power  and  duty  to  levy  the  tax  is  expressly  or  impliedly 
given  and  imposed  by  statute  and  is  clear/'  or  to  levy  a  special  tax  where  the 


County,  3  Fed.  Cas.  No.  1,663,  4  Dill.  216; 
Heine  v.  Madison  Parish,  etc.,  Levee  Com'rs, 
11  Fed.  Cas.  No.  6,325,  1  Woods  24U  [a/- 
frmed  in  19  Wall.  655,  22  L.  ed.  223] ;  Maen^ 
haut  V,  New  Orleans,  16  Fed.  Cas.  No.  8,940, 
3  Woods  1;  Ex  p.  Parsons,  18  Fed.  Cas.  No. 
10,774,  1  Hughes  282;  Sibley  v.  Mobile,  22 
Fed.  Cas.  No.  12,829,  3  Woods  535;  U.  S.  v. 
Buchanan  County,  24  Fed.  Cas.  No.  14,679, 
5  Dill.  285;  U.  S.  v.  Vernon  County  Ct.,  25 
Fed.  Cas.  No.  14,877,  3  Dill.  281,  1  N.  Y. 
Wkly.  Dig.  378;  U.  S.  v.  Jefferson  County, 

26  Fed.  Cas.  No.  15,472,  5  Dill.  310,  1  Mc- 
Crary  356;  U.  S.  v.  Justices  Lincoln  County 
Ct.,  26  Fed.  Cas.  No.  15,503,  5  Dill.  184; 
U.  S.  V.  Lee  County,  26  Fed.  Cas.  No.  15,589, 
2  Biss.  77;  U.  S.  v.  Miller  County,  26  Fed. 
Cas.  No.  15,776,  4  Dill.  233;  U.  S.  v.  Sterling, 

27  Fed.  Cas.  No.  16,388,  2  Biss.  408;  Wisdom 
v.  Memphis,  30  Fed.  Cas.  No.  17,903,  2  Flipp. 
285. 

Canada. — Ex  p.  Devoe,  17  N.  Brunsw.  513; 
Quaintance  V.  Howard  Tp.,  18  Ont.  95 ;  Clarke 
V.  Palmerston,  6  Ont.  616. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  238 
et  seq. 

Judgment  against  municipality  and  indi- 
viduals jointly. —  Where  a  judgment  is  ob- 
tained against  a  town  and  individuals  jointly 
the  fact  that  the  individual  defendants  have 
property  subject  to  execution  will  not  pre- 
vent mandamus  to  compel  the  town  to  levy 
a  tax  for  the  payment  of  the  judgment. 
Palmer  r.  Stacy,  44  Iowa  340. 

Writ  to  successor  of  city. — Meyer  v.  Brown, 
65  Cal.  583,  26  Pac.  281;  Devereaux  i\ 
Brownsville,  29  Fed.  742.  And  see,  generally, 
MrxiciPAL  Corporations. 

Extent  of  relief. —  When  a  plaintiff  has 
shown  himself  entitled  to  a  mandamus  to 
compel  the  levy  and  collection  of  taxes  by 
a  county  to  pay  a  judgment  against  it,  he 
is  entitled  to  one  which  will  set  in  motion 
all  the  necessary  machinery,  including  the 
action  of  an  assessor  and  collector,  required 
to  be  taken  after  the  levy  of  the  tax  by  the 
county  court,  although  no  demand  has  been 
made  on  such  oflBcers  to  perform  the  acts  so 
required.  Marion  County  v.  Coler,  75  Fed. 
352,  21  C.  C.  A.  392. 

Revision  and  correction  of  assessment. — 
Mandamvis  will  lie  to  compel  a  borough  coun- 
cil to  examine,  revise,  and  correct  an  assess- 
ment list  and  duplicate  of  taxes  levied  to 
pay  a  judgment  recovered  by  the  relator 
against  the  borough.  Cooper  f.  Cape  May 
Poinrt,  72  N.  J.  L.  164,  60  Atl.  516.  See  also 
State  r.  Springer,  (N.  J.  Sup.  1902)  52  Atl. 
996. 

Discretion  of  court. —  The  court  has  some 
measure  of  discretion  in  awarding  writs  of 
mandamus,  and  in  reojuiring  levies  of  taxes 
they  will  not  be  so  employed  as  to  impose 
an  urnecessarily  oppressive  burden  at  one 
time.  In  providing  for  the  payment  of  a 
large  judgment  the  whole  amount  may  be 
apportioned  and  collected  part  at  a  tinae  by 


successive  levies.  Phelps  v.  Lodge,  60  Kan. 
122,  55  Pac.  840. 

After  completion  of  tax-rolls  and  partial 
collection. —  it  cannot  be  objected  to  the  is- 
suance of  a  writ  of  mandamus  requiring  a 
tax  levy  that  the  tax-rolls  are  already  com- 
pleted and  partly  collected,  and  that  it  will 
be  an  inconvenience  to  levy  and  collect  the 
amount  wrongfully  omitted  from  the  rolls 
in  the  first  instance.  State  v.  Byrne,  32 
Wash.  264,  78  Pac.  394. 

46.  Arkansas. —  Cope  v.  Collins,  37  Ark. 
649. 

Illinois. — Springfield,  etc,  R.  Co.  v.  Wayne 
County,  74  111.  27. 

Kansas. —  Cassatt  v.  Barber  County,  39 
Kan.  .505,  18  Pac.  517. 

Louisiana. —  State  v.  St.  Charles  Parish 
Police  Jury,  29  La.  Ann.  146. 

Michigan. —  Mason  v.  Gladstone,  93  Mich. 
232,  53  N.  W.  16,  no  writ  to  pay  order  at 
suit  of  one  equitably  estopped  to  claim 
fund. 

West  Vi7-ginia. —  Fayette  County  Sup'rs  v. 
Rule,  5  W.  Va.  276. 

Void  judgment. —  No  tax  can  be  compelled 
to  pay  a  void  judgment  for  costs  against  a 
city  or  town.  Pollard  i:.  Atwood,  79  Mo. 
App.  193. 

No  writ  to  pay  dormant  judgment. —  State 
r.  Phelps  Countv  School-Dist.  No.  25,  25 
Nebr.  301,  41  N.  W.  155. 

No  writ  to  pay  void  bonds. —  Brownsville 
Taxing-Dist.  r.  Loague,  129  U.  S.  493,  9  S.  Ct. 
327,  32  L.  ed.  780. 

No  writ  to  pay  unconstitutional  claim. — 
State  V.  Comptroller-Gen.,  4  S.  C.  185. 

47.  Arkansas. — Graham  v.  Parham,  32  Ark. 
676. 

Colorado. —  Vincent  r.  Hinsdale  County,  12 
Colo.  App.  40,  54  Pac.  393. 

Florida. —  Columbia  County  v.  King,  13 
Fla.  451. 

Illinois.—  Springfield,  etc.,  R.  Co.  v.  Wayne 
County,  74  111.  27,  holding  that  the  writ  will 
not  issue  to  compel  extension  of  a  tax  to  pay 
a  donation  to  a  railroad,  where  the  result  of 
the  election  is  not  certified  by  the  proper 
officer. 

Indiana. —  State  v.  Knox  County  Com'rs, 
101  Ind.  398. 

loica. —  Chicago,  etc.,  R.  Co.  v.  Olmstead, 
46  Iowa  316. 

Kansas. —  Cassatt  v.  Barber  County,  39 
Kan.  505,  18  Pac.  517;  State  v.  Wyandotte, 
4  Kan.  430. 

Louisiana. —  State  v.  New  Orleans,  49  La. 
Ann.  946,  22  So.  370;  State  v.  Shreveport, 
33  La.  Ann.  1179;  State  v.  St.  Martin  Parish 
Police  Jurv,  33  La.  Ann.  1122. 

Man/land.— We\l!i  r.  Hyattsville,  77  Md. 
125,  26  Atl.  357,  20  L.  R.  A.  89,  expiration 
of  time  fixed  for  levy. 

Neh7'aska. —  Lancaster  County  V.  State,  13 
Nebr.  523,  14  N.  W.  517. 

New  Jersey. —  State  v.  Guttenberg.  39 
N.  J.  L.  660. 
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municipality  lias  already  reached,  in  taxing  for  current  expenses  or  otherwise 
the  limit  of  its  taxing  power  as  fixed  by  law,^^  or  to  make  the  levy  before  tiie' 
time  fixed  by  statute  therefor/'^  or  to  interfere  with  or  control  the  discretion 


'New  York. —  People  v.  Ulster  County,  16 
Johns.  59. 

North  Carolina. — Bear  v.  Brunswick  County, 
124  N.  C.  204,  32  S.  E.  558,  70  Am.  St.  Rep. 
586,  122  N.  C.  434,  29  S.  E.  719,  65  Am.  St. 
Rep.  711. 

Ohio. —  State  v.  Hamilton  County,  7  Ohio 
Dec.  (Reprint)  357,  2  Cine.  L.  Bui.  156. 

Texas. —  Sherman  v.  Smith,  12  Tex.  Civ. 
App.  580,  35  S.  W.  294. 

United  States. —  Bass  v.  Taft,  137  U.  S. 
458,  11  S.  Ct.  154,  34  L.  ed.  752;  Carroll 
County  V.  U.  S.,  18  Wall.  71,  21  L.  ed.  771; 
Von  Hoffman  v.  Quincy,  4  Wall.  535,  18 
L.  ed.  403;  Cleveland  v.  U.  S.,  Ill  Fed.  341, 
49  C.  C.  A.  383;  Weaver  v.  Ogden  City,  111 
Fed.  323;  Grand  County  v.  King,  67  Fed.  202, 
14  C.  C.  A.  421  (holding  that  it  is  not  within 
the  power  of  a  court  to  compel,  by  man- 
damus, the  levy  of  a  tax  to  pay  a  judgment 
against  a  county,  where  no  statute  expressly 
makes  it  obligatory  on  such  county  to  levy 
a  tax  for  the  purpose,  and  it  does  not  ap- 
pear that  the  judgment  was  based  on  a  bond 
or  other  security,  issued  under  a  statute  mak- 
ing it  obligatory  to  levy  a  tax  to  pay  it)  ; 
Stewart  v.  Justices  St.  Clair  County  Ct.,  47 
Fed.  482 ;  U.  S.  v.  New  Orleans,  27  Fed.  Cas. 
No.  15,871,  2  Woods  230  [reversed  on  other 
grounds  in  98  U.  S.  381,  25  L.  ed.  225]. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  233 
et  seq.,  245;  and,  generally.  Municipal  Cor- 
PQEATiONS.    See  also  infra,  VI,  V,  1,  h,  ( ii ) . 

Authority  doubtful.— If  the  authority  of  a 
municipality  to  levy  a  tax  to  pay  judgments 
is  doubtful,  mandamus  to  compel  a  levy  will 
not  be  granted.  State  v.  Guttenberg,  39 
N.  J.  L.  660.  See  also  Springfield,  etc.,  R. 
Co.  V.  Wayne  County,  74  111.  27. 

Estimate  necessary  when  required  by  stat- 
ute see  Lancaster  County  v.  State,  13  Nebr. 
523,  14  N.  W.  517. 

Omitted  taxes  for  past  years. —  The  neglect 
of  a  city  to  perform  its  contractual  obliga- 
tion to  levy  taxes  at  the  time  directed  by 
law,  in  order  to  meet  the  interest  on  bonds, 
does  not  enable  the  city  to  escape  that  dut^^ 
but  it  may  be  forced  to  perform  the  same 
by  mandamus  relating  back  to"  the  time  when 
the  levy  should  have  been  made.  Austin  v. 
Cahill,  (Tex.  1905)  88  S.  W.  542. 

48.  Alabama. — Speed  v.  Cocke,  57  Ala.  209. 

Arkansas. —  Cope  v.  Collins,  37  Ark.  649; 
Graham  v.  Parham,  32  Ark.  676. 

Colorado. —  Grand  County  v.  People,  16 
Colo.  App.  215,  64  Pac.  675;  Vincent  v.  Hins- 
dale County,  12  Colo.  App.  40,  54  Pac.  393. 

Illinois. —  East  St.  Louis  v.  Board  of  Trus- 
tees, 6  111.  App.  130;  East  St.  Louis  v.  Peo- 
ple, 6  111.  App.  76. 

Kansas. — Phelps  v.  Lodge,  60  Kan.  122,  55 
Pac.  840. 

Louisiana. —  State  v.  New  Orleans,  49  La. 
Ann.  946,  22  So.  370;  State  v.  New  Orleans, 
34  La.  Ann.  477 ;  State  v.  Shreveport,  33  La. 
Ann.  1179;   State  v.  New  Orleans,  23  La. 
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Ann.  358,  notwithstanding  special  act  direct- 
ing levy. 

Michigan. —  People  v.  Presque  Isle  County 
Sup'rs,  36  Midi.  377. 

Mississippi. —  Warren  County  v.  Klein,  51 
Miss.  807. 

Nebraska. —  State  v.  Wahoo,  62  Nebr.  40, 
86  N.  W.  923 ;  State  v.  Sheldon,  53  Nebr.  365, 
73  N.  W.  694;  State  v.  Royse,  3  Nebr. 
(Unoff.)  269,  97  N.  W.  473,  71  Nebr.  1,  98 
N.  W.  459;  State  v.  Royse,  3  Nebr.  (Unoff.) 
262,  91  N.  W.  559. 

North  Carolina. —  Cromartie  v.  Bladen,  85 
N.  C.  211. 

Ohio. —  State  v.  Brewster,  9  Ohio  Dec.  (Re- 
print) 357,  12  Cine.  L.  Bui.  223. 

Texas. —  Sherman  v.  Smith,  12  Tex.  Civ. 
App.  580,  35  S.  W.  294. 

Washington. —  Portland  Sav.  Bank  v.  Mon- 
tesano,  14  Wash.  570,  4,5  Pac.  158. 

United  States. —  Clay  County  v.  U.  S.,  1 15 
U.  S.'616,  6  S.  Ct.  199,  29  L.  ed.  482;  East 
St.  Louis  V.  U.  S.,  110  U.  S.  321,  4  S.  Ct. 
21,  28  L.  ed.  162;  U.  S.  v.  Macon  Countv 
Ct.,  99  U.  S.  582,  25  L.  ed.  331;  Carroll 
County  V.  U.  S.,  18  Wall.  71,  21  L.  ed.  771; 
Cleveland  v.  U.  S.,  Ill  Fed.  341,  49  C.  C.  A. 
383;  U.  S.  V.  Cicero,  50  Fed.  147,  1  C.  C.  A. 
499;  U.  S.  V.  New  Orleans,  31  Fed.  537;  U.  S. 

V.  Knox  County  Ct.,  15  Fed.  704,  5  McCrary 
76:  U.  S.  r.  Burlington,  24  Fed.  Cas.  No. 
14,687;  U.  S.  v.  Elizabeth,  25  Fed.  Cas.  No. 
15,041a;  U.  S.  i:  Miller  County,  26  Fed.  Cas. 
No.  15,776,  4  Dill.  233. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §§  245, 
246;  and  infra,  VI,  V,  1,  h,  (ii).  See  also 
Municipal  Corpoeations. 

Limit  not  reached. —  It  is  no  defense,  in  an 
application  for  a  writ  of  mandamus  to  com- 
pel the  levy  of  a  tax  by  a  town  to  pay  a 
judgment  against  it,  that  the  authority  of 
the  town  to  tax  is  limited,  unless  it  is  shown 
that  such  limited  authority  has  been  ex- 
hausted. The  authority  is  not  exhausted  by 
an  issue  of  bonds.  Rose  v.  McKie,  145  Fed. 
584,  76  C.  C.  A.  274  [affirming  140  Fed. 
145]. 

Acts  impairing  contracts. —  Mandamus  lies 
to  compel  the  exercise  of  the  taxing  power 
to  pay  debts  as  it  existed  when  the  debt  was 
contracted,  notwithstanding  the  subsequent 
adoption  of  a  statute  or  constitutional  pro- 
vision limiting  or  reducing  the  power  of 
taxation.  Graham  v.  Tuscumbia,  (Ala.  1906) 
42  So.  400;  State  v.  New  Orleans,  36  La. 
Ann.  687 ;  State  v.  New  Orleans,  34  La.  Ann. 
477;  Memphis  v.  Bethel,  3  Tenn.  Cas.  205; 
U.  S.  V.  New  Orleans,  103  U.  S.  358,  26 
L.  ed.  395 ;  Von  Hoffman  v.  Quincy,  4  Wall. 
(U.  S.)  535,  18  L.  ed.  403;  Deere  v.  Rio 
Grande  County,  33  Fed.  823.    See  also  infra, 

VI,  V,  1,  h,  (n),  note  56;  and  Constitu- 
tional Law,  8  Cyc.  951. 

49.  State  v.  Wyandotte,  4  Kan.  430.  Com- 
pare Wisdom  V.  Memphis,  30  Fed.  Cas.  No. 
17,903,  2  Flipp.  285. 
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of  the  municipal  authorities  as  to  tiie  amount  of  taxes  necessary  to  provide  for 
current  expenses^  or  otherwise.^^  Nor  will  the  writ  lie  where  some  other  ade- 
quate legal  remedy  is  provided,^^  or  where  there  has  been  no  unreasonable  delay 
in  making  the  levy.^^ 

(ii)  Federal  Courts.  The  federal  courts  have  no  jurisdiction  to  issue  man- 
damus to  state,  county,  or  municipal  officers  except  as  an  incident  to  the  exer- 
cise of  the  jurisdiction  conferred  upon  them  by  law  but  where  a  federal  court 
acquires  jurisdiction  and  renders  a  judgment  against  a  county  or  other  munici- 
pal corporation  on  a  bond,  warrant,  or  other  indebtedness,  it  has,  as  an  incident 
to  such  jurisdiction,  power  by  mandamus  to  compel  the  levy  of  a  special  tax 
to  pay  the  judgment,  when  such  tax  is  authorized  or  required  by  the  laws  of  the 
state.^^  It  has  no  power,  however,  to  compel  the  levy  of  a  tax  not  authorized  by 
tlie  constitution  and  laws  of  the  state,  or  to  exceed  the  limitation  upon  the  taxing 
power  created  by  such  laws.^*" 


Future  taxes. —  The  writ  of  mandamus,  be- 
ing based  on  default  of  duty,  cannot  direct 
the  le\'y  of  future  taxes,  the  time  for  tlie 
levy  of  which  has  not  yet  arrived,  but  may 
direct  the  levy  during  a  series  of  future 
years  of  taxes  which  should  have  been,  but 
were  not,  levied  in  past  vears.  Austin  v. 
Cahill,   (Tex.  1905)  88  S.'W.  542. 

50.  State  r.  Sheldon,  53  Nebr.  365,  73 
N.  W.  094  (holding  that  where  the  county 
authorities  have  levied  taxes  to  provide  for 
the  current  expenses  of  a  certain  year  to  the 
constitutional  limit  courts  cannot  control 
their  discretion)  ;  Young  v.  Lane,  43  Nebr. 
812,  62  N.  W.  202;  Sherman  r.  Langham,  92 
Tex.  13,  40  S.  W.  140,  42  S.  W.  901  (hold- 
ing that  the  writ  will  not  lie  to  control  in 
advance  the  discretion  of  a  council  in  deter- 
mining the  amount  that  will  be  necessary  to 
meet  current  expenses,  which  are  a  first 
charge  against  the  fund  so  derived)  ;  Cleve- 
land f.  U.  S.,  Ill  Fed.  341,  49  C.  C.  A.  383. 
But  when,  as  under  Nebr.  Code  (1875),  art. 
9,  §  5,  the  county  authorities  are  prohibited 
from  leyjdng  a  tax  in  excess  of  a  certain 
amount,  for  all  purposes,  and  the  estimate 
of  expenses  is  sufficient  to  exhaust  the  rev- 
enue, where  such  expenses  can  be  reduced 
by  judicious  management,  and  a  portion  of 
the  revenues  applied  to  the  payment  of  judg- 
ment creditors,  that  course  ought  to  be  pur- 
sued, and  the  court  may,  by  mandamus,  re- 
quire that  it  shall  be  pursued.  Deuel  County 
V.  Buchanan  County  First  Nat.  Bank,  86  Fed. 
264,  30  C.  C.  A.  30' 

51.  State  V.  St.  Charles  Parish  Police  Jurv, 
29  La.  Ann.  146;  Cleveland  v.  U.  S.,  Ill  Fed. 
341,  49  C.  C.  A.  383;  Grand  County  v.  King, 
67  Fed.  202,  14  C.  C.  A.  421.  See  supra,  II, 
C,  2. 

Claim  not  established. —  A  police  jury  can- 
not be  compelled  by  a  mandamus  to  levy  a 
tax  for  the  payment  of  a  claim  which  they 
deny,  and  which  has  not  been  passed  on 
judicially.  State  v.  St.  Charles  Parish  Police 
Jurv,  29  La.  Ann.  146. 

52.  State  v.  St.  Charles  Parish  Police  Jury, 
29  La.  Ann.  146;  Com.  v.  Mifflintown,  2  Leg. 
Gaz.  (Pa.)  75.    See  supra,  II,  D. 

53.  Tillson  r.  Putnam  County  Com'rs,  19 
Ohio  415. 

Pending  appeal. —  Since  mandamus  is  a  dis- 


cretionary writ,  an  application  for  mandamus 
to  compel  the  levy  of  a  tax  to  pay  a  judg- 
ment recovered  against  a  county  was  denied 
pending  an  appeal  by  the  county  from  the 
judgment  to  the  supreme  court  of  the  United 
States,  although  no  stay  of  execution  had 
been  obtained.  Territory  v.  Woodbury,  1 
N.  D.  85,  44  N.  W.  1077.  The  failure  of  a 
city  to  levy  a  tax  for  the  payment  of  a  judg- 
ment at  the  first  opportunity  after  its  rendi- 
tion does  not  necessarily  give  occasion  for 
the  issuance  of  a  peremptory  writ  of  man- 
damus to  compel  such  levy,  where  proceed- 
ings in  error  to  review  the  judgment  have 
been  brought  in  good  faith  and  without  un- 
necessary delay,  although  no  stay  bond  has 
been  given.  Pherson  v.  Young,  69  Kan.  655, 
77  Pac.  693. 

54.  Bath  County  i\  Amy,  13  Wall.  (U.  S.) 
244,  20  L.  ed.  539.  See  Courts,  11  Cyc. 
848. 

55.  Graham  v.  Parham,  32  Ark.  676;  Riggs 
Johnson  County,  6  Wall.  (U.  S.)  166,  18 

L.  ed.  768;  Knox  County  v.  Aspinwall,  24 
How.  (U.  S.)  376,  16  L.  ed.  735  [affirming 
2  Fed.  Cas.  No.  593]  ;  Padgett  v.  Post,  106 
Fed.  600,  45  C.  C.  A.  488;  In  re  Copenhaver, 
54  Fed.  660;  U.  S.  V.  Buchanan  County,  24 
Fed.  Cas.  No.  14,679,  5  Dill.  285;  U.  S.  n. 
Jefferson  County,  26  Fed.  Cas.  No.  15,472, 
5  Dill.  310,  1  McCrary  356;  U.  S.  v.  Sterling, 
27  Fed.  Cas.  No.  16,388,  2  Biss.  408;  and 
other  federal  cases  cited  supra,  VI,  V,  1,  h, 
(I),  note  45.    See  also  Courts,  11  Cyc.  848. 

Appointment  of  commissioner  to  levy  and 
collect  tax  not  authorized. —  Rusch  v.  Des 
Moines  County,  21  Fed.  Cas.  No.  12,142, 
Woodw.  313. 

56.  Graham  v.  Parham,  32  Ark.  676;  Ecc  p. 
Rowland,  104  U.  S.  604,  26  L.  ed.  801;  Car- 
roll County  V.  U.  S.,  18  Wall.  (U.  S.)  71, 
21  L.  ed.  771;  Cleveland  v.  U.  S.,  Ill  Fed. 
341,  49  C.  C.  A.  383;  Grand  County  v.  King, 
67  Fed.  202,  14  C.  C.  A.  421;  Stewart  v.  Jus- 
tices St.  Clair  County  Ct.,  47  Fed.  482 ;  U.  S. 
V.  Knox  County  Ct.,  15  Fed.  704,  5  McCrary 
76 ;  U.  S.  V.  'Miller  County,  26  Fed.  Cas. 
No.  15,776,  4  Dill.  233;  and  other  federal 
cases  cited  supra,  VI,  V,  1,  h,  (i),  notes 
47,  48. 

Impairing    obligation    of    contract. —  But 

after  a  municipality  has  issued  bonds  or 
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(ill)  Demand  and  Refusal.  Ordinarily,  before  applying  for  a  writ  to  coin- 
pel  the  levy  of  a  tax  to  pay  judgments,  bonds,  warrants,  or  other  indebtedness, 
there  must  be  a  demand  and  refusal ;  but  this  is  not  necessary  where  the  con- 
duct of  the  officer  or  board  charged  with  the  duty  to  levy  the  tax  is  equivalent  to 
a  refusal,  or  if  it  otherwise  appears  that  a  demand  would  be  useless/'^  Any  defi- 
nite or  positive  request  or  demand  to  levy  a  tax  for  the  payment  of  a  judgment 
is  sufficients^  A  demand  of  payment  of  a  judgment  is  sufficient  to  include  any 
particular  thing  which  is  necessary  to  be  done  in  order  to  enable  the  city  council 
to  make  payment.^*^  Under  certain  statutes  providing  for  mandamus  to  compel 
the  levy  of  a  special  tax  by  a  city  to  pay  an  execution,  a  demand  has  been  held 
unnecessary.®^ 

i.  Levy  Fop  Public  Buildings,  Works,  and  Other  Improvements.  Mandamus 
will  also  lie  to  compel  the  levy  of  taxes,  where  the  duty  to  levy  the  same  is 
imposed  by  law  for  the  construction  of  public  buildings,^'^  waterworks,^^  bridges,^ 
etc.;  for  establishing  and  maintaining  public  parks,*^^  libraries,''^  etc.;  or  for  the 
opening,  constructing,  altering,  or  repairing  of  streets  or  highways.®^  In  all  cases, 
however,  the  tax  must  be  clearly  authorized  by  law  and  the  relator's  right  must 
be  clearly  established.®^    Special  assessments  upon  the  property  within  a  district 


other  evidences  of  indebtedness  and  provided 
for  the  levy  of  taxes  to  pay  the  same,  it 
cannot  constitutionally  impair  the  obligation 
of  such  contracts  by  withdrawing  or  limiting 
the  taxing  power ;  and  the  federal  courts 
therefore  having  rendered  judgment  on  such 
contracts,  may,  by  mandamus,  compel  the 
levy  of  a  tax  as  authorized  when  the  con- 
tracts were  entered  into.  State  v.  St.  Martin's 
Parish  Police  Jury,  111  U.  S.  716,  4  S.  Ct. 
648,  28  L.  ed.  574;  U.  S.  v.  New  Orleans, 
103  U.  S.  358,  26  L.  ed.  395 ;  U.  S.  i;.  Quincy, 

4  Wall.  (U.  S.)  535,  18  L.  ed.  403;  Padgett 

V.  Post,  106  Fed.  600,  45  C.  C.  A.  488;  U.  S. 
t-.  Jefferson  County,  26  Fed.  Cas.  No.  15,472, 

5  Dill.  310,  1  McCrary  356.   See  also  swpra, 

VI,  V,  1,  h,  (I),  note  48;  and  Constitu- 
tional Law,  8  Cyc.  951. 

57.  Grand  County  People,  16  Colo.  App. 
215,  64  Pac.  675;  Grand  County  v.  People, 
8  Colo.  App.  43,  46  Pac.  107;  State  Jack- 
sonville, 22  Fla.  21;  Garden  City  First  Nat. 
Bank  v.  Morton  County,  7  Kan.  App.  739, 
52  Pac.  580.  See  supra,  II.  G. 

Contra  after  execution  returned  nulla  bona. 
—  State  i;.  Slavens,  75  Mo.  508;  Fisher  -t?. 
Charleston,  17  W.  Va.  595. 

58.  Columbia  County  f.  King,  13  Fla.  451; 
Austin  V,  Cahill,  (Tex.  1905)  88  S.  W.  542; 
State  Byrne,  32  Wash.  264,  73  Pac.  394. 
See  supra,  II,  G. 

59.  State  v.  Jacksonville,  22  Fla.  21. 
Sufficiency  of  demand. —  Fleming  v.  Trows- 

dale,  85  Fed.  189,  29  C.  C.  A.  106. 

Filing  of  a  certificate  of  judgment  accord- 
ing to  statute  is  a  sufficient  demand  of  pay- 
ment. Helena  v.  U.  S.,  104  Fed.  113,  43 
CCA  429 

'eO.  Cairo  v.  Campbell,  116  111.  305,  5  N.  E. 
114,  8  N.  E.  688  (sufficient  to  include  levy 
of  tax)  ;  Cairo  v.  Everett,  107  111.  75;  Lewis 
V.  Union  Drainage  Dist.  No.  1,  Drainage 
Com'rs,  111  111.  App.  222;  U.  S.  v.  Saunders, 
124  Fed.  124,  59  C.  C.  A.  394. 

61.  State  V.  Slavens,  75  Mo.  508. 

62.  Tarver  v.  Tallapoosa  County,  17  Ala. 
527;  Manor  v.  McCall,  5  Ga.  522;  Watts  v. 
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Carroll  Police  Jury.  11  La.  Ann.  141;  Per- 
kins u.  Slack,  86  Pa.  St.  270. 

63.  Holroyd  v.  Indian  Lake,  180  N.  Y.  318, 
73  N.  E.  36  [affinning  85  N.  Y.  App.  Div. 
246,  83  N.  Y.  Suppl.  533 J. 

64.  Anderson  County  Ct.  f.  Stone,  18  B. 
Mon.  (Ky.)  848;  Waupaca  County  r.  Mat- 
teson,  79  Wis.  67,  48  N.  W.  213. 

65.  People  r.  Salomon,  51  111.  37. 

66.  State  v.  Jersey  City  Bd.  of  Finance, 
53  N.  J.  L.  62,  20  Atl.  755. 

67.  California. —  Himmelmann  v.  Cofran, 
36  Cal.  411. 

Indiana. —  State  v.  Stout,  61  Ind.  143,  for 
construction  of  gravel  road. 

New  York. — ■  People  i\  St.  Lawrence,  5 
Cow.  292. 

Ohio. —  State  v.  Franklin  County  Com'rs, 
35  Ohio  St.  458. 

South  Carolina. —  Shoolbred  v.  Charleston. 
2  Bay  63. 

Wisconsin. —  State  v.  Hobe,  106  Wis.  411, 
82  N.  W.  336. 

Canada. —  Ex  p.  Jones,  10  N.  Brunsw.  183. 

68.  Anderson  County  Ct.  v.  Stone,  18  B. 
Mon.  (Ky.)  484;  People  v.  Presque  Isle 
County,  36  Mich.  377. 

Defective  bridge. —  In  mandamus  to  compel 
the  levy  of  a  tax  to  pay  for  a  bridge  the 
writ  will  not  be  granted  if  the  work  has  not 
been  done  according  to  the  contract  and  has 
not  been  accepted.  Anderson  County  Ct.  r. 
Stone,  18  B.  Mon.  (Ky.)  848. 

Premature  application. —  Where  the  law 
does  not  provide  that  a  tax  shall  be  levied 
in  the  first  instance  but  that  the  costs  shall 
be  paid  from  the  bridge  or  other  funds  in 
the  county  treasury,  mandamus  to  compel 
levy  of  a  tax  will  be  denied.  State  v.  Hamil- 
ton County  Com'rs,  7  Ohio  Dec.  (Reprint) 
357,  2  Ciiic.  L.  Bui.  156. 

Exhaustion  of  special  assessment. —  Where 
payment  of  a  judgment  against  a  city  for 
the  damages  for  taking  land  for  a  street  has 
been  provided  for,  as  required  by  statute, 
by  the  levy  of  a  special  assessment,  upon  the 
property  specially  benefited,   the  landowner 
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particularly  benefited  by  the  improvement  to  defray  the  cost  thereof  eitlier 
wholly  or  in  part  are  elsewhere  treated.^^ 

j.  Levy  Fop  School  Purposes.  Mandamus  will  lie  to  compel  the  proper 
authorities  to  raise  by  taxation  the  necessary  and  proper  amount  for  school  pur- 
poses as  determined  by  the  board  of  education,  where  the  determination  of  the 
board  is  binding,'^  or  to  otherwise  perform  specific  duties  imposed  by  law  with 
respect  to  the  levy  and  assessment  of  taxes  for  such  purposes;'^  but  of  course 
the  writ  will  not  lie  to  compel  taxation  not  authorized  by  law  or  in  excess  of  the 
limit  prescribed  by  law,'^  or  to  control  a  discretion  vested  in  an  officer  or  board.'^ 

k.  Levy  to  Cover  Loss  by  Default  of  Treasurer.  Mandamus  will  lie  to  compel 
the  proper  county  officers  to  levy  a  tax,  as  required  by  statute,  to  cover  a  loss  to 
the  state  by  reason  of  a  default  of  the  county  treasurer  ;  "'^  bnt  not,  it  has  been 
held,  until  the  remedy  on  his  bond  has  been  exhausted  or  a  showing  is  made  that 
a  suit  on  the  bond  would  be  unavailing.'^^ 


is  not  entitled  to  compel  by  mandamus  the 
levj^  of  a  tax  for  that  purpose  upon  all  the 
taxable  property  of  the  city  until  the  special 
assessment  has  proved  inadequate.  State  t*. 
Superior,  81  Wis.  649,  51  N.  W.  1014. 

69.  See  infra,  VI,  V,  10. 

70.  People  r.  Bennett,  54  Barb.  (N.  Y.) 
480;  State  r.  Smith,  11  Wis.  05.  See  also 
supra,  VI,  F,  11,  e. 

Determination  of  board  of  education  not 
binding. —  Where  it  is  the  duty  of  the  city 
council  to  determine  what  portion  of  the 
amount  required  for  school  purposes,  as  re- 
ported by  the  board  of  education,  is  to  be 
raised  by  taxation  instead  of  from  other 
sources,  as  under  Nebr.  Comp.  St,  c.  70,  §  25, 
subd.  17,  mandamus  does  not  lie  to  com- 
pel the  council  to  levy  a  tax  for  the  amount 
required  by  the  board.  State  v.  Omaha,  39 
Nebr.  745,  58  N.  W.  442  [distinguishing  State 
V.  Paddock,  36  Nebr.  263,  54  N.  W.  515]; 
State  V.  Omaha,  7  Nebr.  267. 

71.  Kentucky. —  Lexington  V.  Lexington 
Bd.  of  Education,  65  S.  W.  827,  23  Ky.  L. 
Rep.  1663. 

Missouri. —  State  v.  Riley,  85  Mo.  156 
(holding  that  mandamus  would  lie  to  com- 
pel the  county  clerk  to  assess  the  school 
taxes  of  a  district  on  the  taxable  property 
therein  according  to  its  legal  limits  and  in 
disregard  of  an  illegal  change  of  boundary)  ; 
State  V.  Patton,  108  Mo.  App.  26,  82  S.'W. 
537  (holding  that  mandamus  is  the  proper 
remedy  to  compel  a  county  clerk  to  extend 
levies  and  make  an  assessment  for  a  school- 
district  on  his  refusal  so  to  do). 

Nebraska. —  State  v.  Studheit,  11  Nebr. 
359,  9  N.  W.  559,  holding  that  the  writ 
would  lie  to  compel  a  school-district  officer 
to  make,  as  required  by  statute,  a  return  or 
report  to  the  county  clerk  of  the  lawful  taxes 
voted  by  the  district  at  the  annual  meeting. 

Neio  Hampshire. —  Orford  School  Dist.  No. 
6  V.  Carr,  63  N.  H.  201,  holding  that  it  is 
not  the  duty  or  right  of  selectmen  to  inquire 
into  the  legality  of  the  vote  of  a  school- 
district  to  raise  money;  but  when  such  vote 
is  certified  to  them  by  the  district  clerk, 
they  should  assess  the  tax,  and  a  mandamus 
lies  to  enforce  performance  of  that  duty. 

Wisconsin. —  State  v.  Lamont,  86  Wis.  563, 
57  N.  W.  369   (holding  that  the  board  of 


a  free  high  school-district  may  institute  a 
proceeding  by  mandamus  to  compel  the  levy 
and  collection  of  a  tax  for  the  support  of  the 
school)  ;  State  f.  Smith,  11  Wis.  65. 

School-bonds. —  Where  the  school  directors 
annually  certify  the  amount  necessary  to  pay 
interest  upon  school-bonds,  and  the  county 
commissioners  neglect  and  refuse  to  make  the 
required  levy,  mandamus  will  issue,  on  the 
appMcation  of  the  holder  of  part  of  the  bonds, 
requiring  the  levy  to  be  made.  State  v. 
Byrne,  32  Wash.  264,  73  Pac,  394.  See  sujira, 
VI,  V,  1,  h,  (I). 

Judgments. —  Where  the  trustees  of  a 
school-district  refused  to  pay  a  judgment 
had  against  them  in  their  corporate  capacity, 
and  did  not  assess  their  district  to  satisfy 
tlie  judgment,  a  writ  of  mandamus  was 
granted  to  compel  the  assessment.  Ex  p. 
Devoe,  17  N.  Brunsw.  513.  See  supra,  VI, 
V,  1,  h,  (I). 

Additional  levies  see  infra,  VI,  V,  1,  1,  note 
76. 

Other  remedy. — The  existence  of  the  remedy 
by  certiorari  is  insufficient  to  bar  the  right 
of  a  school-district  to  mandamus  against  the 
county  clerk  to  compel  him  to  extend  levies 
and  make  an  assessment  for  the  district  in 
case  of  his  refusal  so  to  do.  State  v.  Patton, 
108  Mo.  App.  26,  82  S.  W.  537. 

72.  Allegheny  County  Public  Schools  v. 
Allegheny  County  Com'rs,  20  Md.  449;  State 
V.  Brewster,  9  Ohio  Dec.  (Reprint)  357,  12 
Cine.  L.  Bui.  223,  holding  that  where  the 
levy  certified  to  the  county  auditor  by  the 
board  of  education,  under  Ohio  Rev.  St. 
§  3960,  and  the  levy  certified  by  the  common 
council  of  Cincinnati,  under  section  2691,  in 
the  aggregate  exceeded  the  limit  of  taxation 
fixed  by  law  in  the  city,  mandamus  would 
not  lie  against  the  auditor  to  put  the  levy 
of  the  board  of  education  on  the  tax  dupli- 
cate, since,  the  aggregate  being  in  excess, 
he  could  not  be  compelled  to  put  on  one  part 
more  than  the  other.  See  also  suj)ra,  VI,  V, 
1,  b,  h,  1. 

73.  State  v.  Omaha,  39  Nebr.  745,  58  N.  W. 
J  12,  referred  to  supra,  this  section,  note 
70.    And  see  supra,  VI,  V,  1,  d. 

74.  People  v.  St.  Clair  County,  30  Mich. 
388 

75.  State  r.  Montgomery  County,  25  Ind. 

I  VI,  V.  1,  k] 
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1.  Relevies  and  Additional  Levies.  Whenever  there  is  a  right  to  compel  by 
mandamus  the  levy  of'  a  tax  to  raise  a  certain  sum  within  the  taxing  limit,  the 
court  can  compel  a  relevy  or  an  additional  levy  of  such  a  rate  as  will  raise  the 
sum  necessary  to  satisfy  the  requirement,  even  to  the  maximum  rate  authorized 
by  law."^^  But  as  a  rule  where  a  tax  has  once  been  levied  by  a  municipal  corpora- 
tion for  the  payment  of  a  judgment,  bond,  or  other  indebtedness,  and  is  still 
uncollected  in  whole  or  in  part,  or  unaccounted  for,  another  levy  or  a  relevy  will 
not  be  compelled.'''^ 

2.  Payment.  Mandamus  will  lie  to  compel  accej^tance  of  the  proper  sum  due 
for  taxes,^^  or  to  compel  the  receipt  of  state  bank-bills,''^  coupons  from  state  bonds,^ 
or  other  authorized  medium  of  payment,^^  unless  the  remedy  is  excluded  by 


210;  People  f.  Livingston  County,  17  N,  Y. 
486.  Compare,  however,  People  v.  St.  Clair 
County,  30  Mich.  388. 

76.  Lexington  v.  Lexington  Bd.  of  Educa- 
tion, 65  S.  W.  827,  23  Ky.  L.  Rep.  1663.  A 
city  council  cannot,  after  the  service  of  an 
alternative  writ  of  mandamus  ordering  it  to 
levy  a  tax  for  a  certain  purpose,  by  making 
the  annual  tax  and  omitting  therefrom  the 
levy  which  it  was  ordered  to  make,  defeat 
the  mandamus  proceeding;  and,  where  it  at- 
tempts to  do  so,  it  is  competent  for  the  court 
to  compel  it  to  reconvene  and  correct  the 
levy,  or  to  add  an  additional  levy  sufficient 
to  pay  the  claim,  Denver  v.  Adams  County, 
33  Colo,  1,  77  Pac.  858.  Where  a  judgment 
directed  county  supervisors  to  collect  a  tax 
and  place  the  proceeds  in  the  hands  of  the 
county  treasurer  as  a  sinking  fund  for  plain- 
tiff town,  and  the  supervisors  collected  the 
tax  and  paid  the  same  over  to  the  treas- 
urer without  any  directions,  and  he  used  it 
for  county  purposes,  it  was  held  that  the 
town  was  entitled  to  a  peremptory  mandamus 
to  compel  the  board  of  supervisors  to  again 
levy  and  collect  the  sum  and  pay  it  over 
to  the  county  treasurer  for  the  benefit  of 
the  town.  People  v.  Delaware  County,  173 
N.  Y.  297,  66  N,  E.  7  [reversing  75  K  Y. 
App.  Div.  184,  77  N.  Y.  Suppl.  676], 

School  purposes. —  Where  an  insufficient 
levy  for  school  purposes  has  been  made  by 
a  city  at  the  time  jSjced  by  law,  the  city 
may  be  compelled  by  mandamus,  at  any  time 
before  the  tax  books  go  into  the  hands  of 
the  collector,  to  make  an  additional  levy. 
Lexington  v.  Lexington  Bd.  of  Education,  65 
S.  W.  827,  23  Ky.  L.  Rep.  1663. 

77.  Huey  v.  Jackson  Parish  Police  Jury, 
33  La.  Ann.  1091 ;  Duperier  v.  Iberia  Parish 
Police  Jury,  31  La.  Ann.  709;  Bass  v.  Taft, 
137  U.  S.  458,  11  S.  Ct.  154,  34  L.  ed.  752. 
Where  coupon  bonds  had  been  issued  by  a 
district  in  a  county  to  assist  in  the  con- 
struction of  a  railroad,  and  the  coupons  fall- 
ing due  in  a  certain  year  on  said  bonds  had 
been  levied  for  by  the  county  court,  it  was 
lield  that  the  holder  of  such  coupons  must 
look  to  the  sheriff  of  the  county  for  pay- 
ment, and  was  not  entitled  by  mandamus, 
to  compel  a  second  levy  upon  the  people 
and  property  of  said  district  to  pay  the  in- 
terest represented  by  such  coupons.  Welty 
V.  Barbour  County  Ct.,  46  W.  Va.  460,  33 
S.  E.  269.    So,  where  bonds,  maturing  in 
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different  years,  were  issued  for  the  improve- 
ment of  certain  lands  upon  which  they  were 
made  a  lien  until  paid,  and  the  law  te- 
quired  the  county  court  to  levy  enough  taxes 
upon  such  lands  each  year  to  pay  the  annual 
interest  on  such  bonds,  and  all  bonds  ma- 
turing the  following  year,  allowing  at  least 
twenty-five  per  cent  for  delinquent  taxes,  and 
the  county  court  only  levied  enough,  if  all 
collected,  to  pay  the  interest  and  bonds,  and 
allowed  nothing  for  delinquencies,  and  de- 
linquent suits  were  instituted,  and  certain 
tracts  sold  under  judgments  recovered,  and 
some  of  the  purchasers  were  hona  fide,  it 
was  held  that  the  court  could  not  attempt,  in 
mandamus  proceedings,  to  apportion  or  de- 
termine the  equities  which  existed,  and  would 
not  issue  a  mandamus  to  compel  a  second 
levy  upon  lands  sold  for  the  paj^ment  of 
bonds  due  before  such  sales  were  made.  Shel- 
ley V.  St.  Charles  County,  30  Fed.  603. 

Sheriff's  bond. —  One  to  whom  the  fiscal 
court  has  allowed  claims  against  the  county, 
payable  out  of  the  county  levy,  is  not  en- 
titled to  a  mandamus  to  compel  the  court 
to  make  a  second  levy  to  pay  his  claims  until 
he  has  exhausted  his  remedy  upon  the 
sheriff's  general  bond  executed  under  Ky,  St. 
§  4133,  it  not  being  sufficient  that  he  has 
exhausted  his  remedy  upon  the  sheriff's 
county  levy  bond.  Adair  v.  Hancock  Deposit 
Bank,  107  Ky.  212,  53  S.  W,  295,  21  Ky. 
L.  Rep.  934. 

78.  Metropolitan  L,  Ins,  Co.  V.  Darenkamp, 
66  S,  W.  1125,  23  Kv.  L.  Rep.  2249  (license- 
tax)  ;  People  V.  O'Keefe,  90  N.  Y.  419;  Peo- 
ple V.  Cadv,  50  N.  Y.  Super.  Ct,  399 ;  McNaiy 
V.  Wrightman,  32  Oreg.  573,  52  Pac.  510; 
Com.  V.  Peltz,  1  Brewst.  (Pa.)  159,  6  Phila. 
330  (where  writ  issued  to  compel  a  tax- 
receiver  to  receive  a  poll  tax  separate  from 
the  general  tax) . 

Before  time  for  payment. —  The  writ  will 
not  lie  to  compel  the  receipt  of  a  license-tax 
before  the  time  fixed  by  statute  for  pavment. 
State  V.  McMonies,  (Nebr.  1906)  106  N.  W, 
454. 

79.  State  v.  Gaillard,  11  S,  C.  309.  But 
the  writ  would  not  lie  where  their  receipt 
was  prohibited  by  statute.  State  t*.  Sneed, 
9  Baxt.  (Tenn.)  472. 

80.  Lee  r.  Harlow,  75  Va.  22;  Williamson 
r.  Massey,  33  Graft.  (Va.)  237;  Hartman 
V.  Greenhow,  102  U.  S.  672,  20  L.  ed.  271. 

81.  Perry  v.  Washburn,  20  Cal.  318. 
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statute  or  some  other  adequate  remedy  is  provided.^^  The  writ  will  also  lie  to 
compel  the  issue  of  a  receipt  on  payment  of  taxes.^^ 

3.  Collection  —  a.  In  General.  Mandamus  will  lie  in  a  proper  case  to  com- 
pel the  collection  of  taxes,^^  including  a  tax  levied  by  a  county,  city,  or  other 
municipality  to  pay  judgments,  bonds,  or  other  indebtedness,^'  and  to  compel  the 
preliminary  acts  necessary  to  collection,  such  as  the  issue  of  a  warrant  of  distress 
or  other  process  for  collection,^^  or  delivery  of  the  tax  duplicates,  tax-books,  lists, 
etc.,  by  tlie  county  commissioners  or  other  proper  officers  to  the  collector  of 
taxes.^^  Of  course  the  writ  cannot  be  granted  to  compel  the  collection  of  taxes 
or  other  acts  in  connection  therewith  where  there  is  no  duty  or  power  to  do  the 
act  sought  to  be  enjoined.^^ 


82.  State  v.  Gaillard,  11  S.  C.  309  (remedy 
by  mandamus  taken  away  by  statute)  ;  ^Yi^- 
cox  V.  Hunter,  (Va.  1896)  25  S.  E.  1000  (no 
writ  to  compel  receipt  of  coupons  from  bonds 
for  license-fees  when  specio,!  statutory  remedy 
given)  ;  Moore  i.  Greenhow,  114  U.  S.  338, 
5  S.  Ct.  1020,  29  L.  ed.  240;  Antoni  f.  Green- 
how,  107  U.  S.  7G9,  2  S.  Ct.  91,  27  L.  ed. 
468. 

83.  Perry  v.  Washburn,  20  Cal.  318;  Metro- 
politan L.  Ins.  Co.  f.  Darenkamp.  66  S.  W. 
1125,  23  Ky.  L.  Rep.  2249  (license-tax); 
McNarv  v.  Wrightman,  32  Oreg.  573,  52  Pac. 
510;  Lobban  r.  State,  9  Wvo.  377,  64  Pac. 
82. 

Illegal  taxes  unpaid. —  Mandamus  will  not 
lie  to  compel  a  county  treasurer  to  certify 
that  all  taxes  are  paid  when  taxes  remain 
unpaid,  although  the  same  are  illegal.  State 
i\  Nelson,  41  Minn.  25,  42  X.  W.  548,  4 
L.  R.  A.  300. 

84.  Alabama. — Tarver  r.  Tallapoosa  County, 
17  Ala.  527. 

Connecticut. —  State  v.  Fyler,  48  Conn.  145. 
Iowa. —  State  v.  Johnson  County  Judge,  12 
Iowa  237. 

Louisiana. —  State  v.  O'Kelly,  48  La.  Ann. 
28,  18  So.  757. 

Tennessee. —  State  r.  Whitworth,  8  Lea  594. 

England.— B.ex  r.  Eenn.  6  T.  R.  198. 

Other  remedy. —  It  has  been  held  that  the 
remedy  by  mandamus  is  not  excluded  by  the 
fact  that  an  action  may  be  brought  on  the 
collector's  bond,  as  this  remedy  is  not  ade- 
quate ( State  D.  Fyler,  48  Conn.  145 )  ;  but 
in  Virginia  there  is  a  decision  to  the  con- 
trary  (Nottoway  Countv  v.  Powell,  95  Va. 
635,  29  S.  E.  682).  The  fact  that  an  in- 
dictment will  lie  does  not  exclude  mandamus. 
State  r.  Whitworth,  8  Lea  (Tenn.)  594.  See 
supra,  II,  D,  2,  d. 

85.  State  v.  Clinton  County,  162  Ind.  580, 
68  N.  E.  295,  70  N.  E.  373,  984;  Houston 
V.  Voorhies,  70  Tex.  356,  8  S.  W.  109,  where 
it  is  said  that  the  mere  levy  and  assessment 
of  the  tax  and  placing  the  tax-roll  in  the 
tax-collector's  hands  is  not  a  full  compli- 
ance bv  a  city  with  its  duty  to  creditors. 

86.  Tremont  School  Dist.  v.  Clark,  33  Me. 
482;  Waldron  v.  Lee,  5  Pick.  (Mass.)  323; 
Brown  v.  Mullica  Tp.,  48  N.  J.  L.  447,  4  Atl. 
427;  People  v.  Halsey,  53  Barb.  (N.  Y.) 
547,  36  How.  Pr.  487  '^[affirmed  in  37  N.  Y. 
344]  ;  People  v.  Schenectady  County,  35  Barb. 
(N.  Y.)  408,  to  attach  collector's  warrant  lo 
the  tax  books. 


Estoppel. —  A  collector  of  taxes  cannot  by 
mandamus  compel  the  delivery  to  him  of 
warrants  for  the  sale  of  lands  for  taxes, 
when  he  has  stood  by  and  allowed  the  lands 
to  be  sold  for  taxes  by  other  officials,  who 
acted  under  a  mistaken  view  of  the  law  in 
supposing  that  they  were  the  ones  to  make 
the  sales.  Brown  v.  Mullica  Tp.,  48  N.  J.  L. 
447,  4  Atl.  427. 

87.  California. —  Kings  County  v.  Johnson, 
104  Cal.  198,  37  Pac.  870;  People  v.  Ashbury, 
44  Cal.  616. 

Indiana. —  Hamilton  r.  State,  3  Ind.  452, 
to  compel  the  county  auditor  to  issue  his 
(luj)licate  for  a  tax  on  real  property  without 
adding  thereto  an  illegal  assessment  by  the 
state  board  of  ec^ualization. 

Xew  York. —  People  u.  Hardenburgh.  90 
N.  Y.  411. 

Pennsylvania. —  Com.  v.  Lyter,  162  Pa.  St. 
50,  29  Atl.  352. 

South  Carolina. —  Runion  v.  Latimer,  6 
S.  C.  126,  writ  lies  by  treasurer  de  facto 
against  usurping  treasurer  to  deliver  tax 
duplicate. 

88.  State  v.  New  Castle,  2  Pennew.  (Del.) 
466,  47  Atl.  374  (no  writ  to  collect  after 
one  3'ear  from  date  of  warrant)  ;  Vicksburg, 
etc.,  R.  Co.  r.  Caddo  Parish,  10  La.  Ann. 
587  (no  writ  to  sheriff  having  no  power  to 
collect)  ;  State  r.  Smith,  71  Ohio  St.  13,  72 
N.  E.  300  (no  writ  to  correct  return  as  to 
certain  taxes  not  required  to  be  returned). 
A  statute  imposing  upon  county  commis- 
sioners the  duty  to  levy  and  assess  a  special 
tax  to  pay  a  judgment  or  other  debt  and 
to  require  the  tax-collector  to  collect  the 
same,  gives  the  commissioners  no  authority 
to  collect  the  same  and  therefore  mandamus 
will  not  lie  against  them  "  to  cause  the  tax 
to  be  collected."  Ex  p.  Rowland,  104  U.  S. 
604,  26  L.  ed.  861. 

When  collection  has  been  enjoined. —  Man- 
damus will  not  lie  to  compel  a  board  of 
county  commissioners  to  order  the  collection 
of  a  railroad  aid  tax  which  it  has  been  en- 
joined from  enforcing,  especially  where  the 
personnel  of  the  board  has  changed  since  the 
injunction  decree  was  rendered  on  default. 
State  r.  Clinton  County  Com'rs,  162  Ind. 
580,  68  N.  E.  295,  70  N.  E.  373,  984.  Nor 
will  it  lie  to  compel  the  county  treasurer  to 
collect  such  tax  until  the  tax  lists  shall  have 
been  placed  in  his  hands  and  he  shall  have 
then  refused  or  neglected  to  collect  it.  Chi- 
cago, etc.,  R.  Co.  V.  Olmstead,  46  Iowa  316. 
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b.  Inspection  of  Collector's  Books.  Mandamus  will  lie  in  a  proper  case  to 
compel  a  collector  of  taxes  to  submit  his  books  for  inspection  by  an  officer  or 
board  required  or  authorized  to  examine  them.^^ 

e.  Appointment  or  Election  of  Collectors,  Mandamus  will  lie  to  compel  the 
county  commissioners  or  others  to  appoint  tax-collectors  as  required  by  statute,^ 
or  to  compel  the  issue  of  an  election  certificate,^^  but  not  to  control  or  interfere 
with  a  board's  discretion  as  to  the  appointment  of  any  particular  person,^=^  nor  to 
determine  the  right  to  the  office  as  between  opposing  claimants.^^ 

4.  Division  or  Apportionment  of  Taxes  Collected  Between  Municipalities  or 
Proper  Officers.  Upon  the  collection  of  taxes  mandamus  will  lie  to  compel  a 
proper  apportionment  or  division  thereof  among  the  municipalities  and  officers 
lawfully  entitled  thereto.^*  But  in  accordance  with  the  general  rules  governing 
mandamus  the  writ  will  not  lie  where  there  is  another  adequate  remedy,^^ 


Errors  in  tax-books. —  The  collector  is  not 
responsible  for  the  tax-books,  but  he  is  re- 
sponsible for  the  taxes  as  they  appear  upon 
the  tax-books,  and  they  cannot  be  changed 
by  him  in  any  manner,  except  specifically  in 
pursuance  to  statute,  and  therefore  man- 
damus will  not  lie  to  compel  him  to  accept 
a  certain  sum  in  payment  of  taxes  and  to 
pay  the  money  so  paid  into  a  school-district 
different  from  that  in  which  his  tax-book 
shows  the  taxpayer  was  listed.  State  'C. 
Brown,  172  Mo.  374,  72  S.  W.  640. 

Delinquent  tax  returns. —  Where  a  statute 
(Mich.  Comp.  Laws  (1871),  §  1034)  requires 
all  returns  by  the  county  treasurers  of  lands 
on  which  the  taxes  are  delinquent  to  be  de- 
livered into  the  auditor-general's  office  on 
or  before  the  last  day  of  March  in  the  year 
following  their  assessment,  and  the  auditor- 
general  is  required  by  another  section  of  the 
statute  (section  1044)  to  make  out  the  lists 
for  publication  on  the  first  day  of  July,  man- 
damus will  not  be  granted  to  compel  that 
officer  to  receive  and  accept  returns  which 
are  forwarded  after  the  first  day  of  July 
and  upon  the  basis  thereof  to  credit  the 
county  with  the  amount  of  delinquent  taxes 
so  returned.  People  v.  Auditor-Gen.,  36  Mich. 
271. 

Review  of  decree  for  delinquent  taxes.— 

Where  an  appeal  is  authorized  by  law  from 
a  decree  for  delinquent  taxes,  mandamus  will 
not  lie  to  compel  the  circuit  judge  to  re- 
view such  a  decree  and  allow  the  landowner 
to  answer,  he  alleging  in  his  petition  that 
the  tax  is  illegal,  and  that  he  was  not  served 
with  subpoena,  but  not  that  the  petition  and 
tax  list  were  not  published.  Wiley  v.  Tus- 
cola County  Cir.  Judge,  86  Mich.  381,  49 
N.  W.  35.  ' 

Contract  for  collection. —  The  adjudicatee 
of  a  contract  for  the  collection  of  delinquent 
taxes  and  licenses  of  the  city  of  New  Orleans, 
for  a  specified  year,  is  required  to  obtain  and 
have  prepared  by  the  city  notary  a  notarial 
contract  therefor,  conformably  to  the  speci- 
fications of  an  ordinance  adopted  by  the  city 
council  in  pursuance  of  a  state  law;  and 
where  he  fails  to  obtain  such  a  contract  for 
presentation  to  the  mayor  for  signature  he 
is  without  legal  right  to  compel  him,  by 
mandamus,  to  sign  any  other.  State  Fitz- 
patrick,  45  La.  Ann.  269,  270,  12  So.  353. 
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89.  Scott  r.  Richland  Police  Jury,  46  La. 
Ann.  278,  14  So.  521. 

90.  Com.  f.  Philadelphia,  2  Pars.  Eq.  Cas. 
(Pa.)  220. 

91.  In  re  Election,  3  Lane.  L.  Rev.  (Pa.) 
225. 

93.  Com.  V.  Perkin«,  7  Pa.  St.  42;  Com.  v. 

Piiiladelphia  Com'rs,  2  Pars.  Eq.  Cas.  (Pa.) 
220. 

93.  Com.  x>.  Philadelphia  Com'rs,  2  Pars. 
Eq.  Cas.  (Pa.)  220. 

94.  California. —  People  v.  Reis,  76  Cal. 
269,  18  Pac.  309,  holding  that  the  county 
treasurer  might  be  compelled  to  pay  over 
interest  collected  for  the  state  upon  delin- 
quent taxes. 

Indiana. —  Manor  v.  State,  149  Ind.  310,  49 
N.  E.  160. 

Louisiana. —  State  v.  Geier,  35  La.  Ann. 
1148,  writ  lies  to  treasurer  to  pay  school 
moneys  irregularly  paid  to  him. 

Maryland. —  Anne  Arundel  County  v. 
Gantt,  73  Md.  521,  21  Atl.  548. 

Michigan. —  Webster  v.  Wheeler,  119  Mich. 
601,  78  N.  W.  657  (writ  lies  by  city  treas- 
urer to  recover  from  county  treasurer  city 
taxes  paid  by  mistake)  ;  East  Saginaw  v. 
Saginaw  County,  44  Mich.  273,  6  N.  W.  684. 

Mississippi. —  Brandt  v.  Murphy,  68  Miss. 
84,  8  So.  296. 

Nebraska.— State  i\  White,  29  Nebr.  288, 
45  N.  W.  631;  State  v.  Roderick,  23  Nebr. 
505,  37  N.  W.  77. 

New  Jersey. —  Trewin  v.  Shurts,  (1907)  65 
Atl.  984;  Shields  v.  Grear,  55  N.  J.  L.  503, 
27  Atl.  807;  Shields  v.  Paterson,  55  N.  J.  L. 
495,  27  Atl.  803;  State  v.  Bernards  Tp.,  42 
N.  J.  L.  338. 

North  Carolina. —  Jones  v.  Stokes  County, 
(1906)  55  S.  E.  427. 

Pennsylvania. —  In  re  Porter  Tp.  Road,  1 
Walk.  10. 

Washington.—  State  v.  Mish,  13  Wash.  302, 
43  Pac.  40. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  255. 

Claims  between  municipalities  in  general 
see  supra,  VI,  U,  1,  g. 

95.  Bay  County  Sup'rs  v.  Arenac  County, 
111  Mich.  105,  69  N.  W.  146  (holding  man- 
damus will  not  lie  to  compel  a  county  or- 
ganized from  the  territory  of  another  county 
to  refund  the  amount  of  state  taxes  paid 
by  the  latter  to  the  use  of  the  former  in 
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or  in  the  absence  of  legal  right,^^  or  where  an  apportionment  of  the  funds  essen- 
tial to  fix  the  right  thereto  lias  not  been  made.^'^ 

5.  Payment  Over  of  Taxes  by  Collectors.^^  Mandamus  will  issue  to  compel  a 
tax-collector  to  pay  over  taxes  collected  by  him  to  the  proper  ofRcer.^^  The  writ 
will  not  lie,  however,  to  compel  township  supervisors  to  pay  over  to  the  township 
treasurer  moneys  collected,  where  the  effect  would  be  to  control  their  discretion 
as  to  the  sufficiency  of  the  treasurer's  bond.^  But  if  they  refuse  to  act  at  all, 
mandamus  will  lie  to  compel  them.^  The  writ  will  not  lie  when  there  is  a  special 
statutory  remedy.^ 

6.  Refund  of  Taxes  Paid.  Mandamus  will  lie  to  compel  an  officer  or  board 
to  refund  taxes  illegally  or  improperly  collected,  where  there  is  no  judicial  dis- 
cretion in  the  matter  but  the  facts  are  undisputed  and  the  duty  to  refund  is 
imperative  but  not  where  there  is  an  issue  involved  which  should  go  to  a  jury,^ 
nor  where  the  powers  conferred  upon  the  officer  or  board  in  this  respect  are*  judi- 
cial and  not  ministerial,^  although  it  will  lie  in  such  case  to  compel  the  officer  or 
board  to  act  and  exercise  their  discretion.'''  The  writ  will  lie  at  the  suit  of  a  cor- 
poration to  compel  the  county  auditor,  on  his  discovering  that  taxes  have  been 
erroneously  collected,  to  call  the  attention  of  the  county  commissioners  thereto, 
so  that  they  may  order  a  refund  of  the  taxes  so  paid.^ 

7.  Tax-Sales,  Certificates,  Conveyances,  Etc.  Mandamus  will  lie  to  compel 
the  issue  of  warrants  for  the  sale  of  lands  for  the  payment  of  taxes ;  ^  or  to  com- 
pel the  proper  officers  to  make  sales,  issue  certificates  and  deeds,  assign  certifi- 
cates, and  perform  other  duties  in  relation  to  tax-sales ;     but  in  all  cases  the  right 


consequence  of  an  erroneous  apportionment) ; 
State  V.  Nelson,  105  Wis.  Ill,  80  N.  W. 
1105  (no  writ  by  . school-district  for  taxes 
paid  by  town  treasurer  to  county  treasurer 
by  mistake). 

96.  Ross  r.  Lane.  3  Sm.  &  M.  (Miss.)  095; 
Libby  v.  State,  59  Nebr.  264,  80  N.  W.  817, 
holding  that  a  writ  would  not  lie  in  behalf 
of  a  city  against  a  county  to  pay  over  a 
road  tax  when  the  former  had  already  re- 
ceived its  share. 

97.  Oregon  City  v.  Moore,  30  Oreg.  215,  46 
Pac.  1017,  47  Pac.  851. 

98.  Claims  between  municipality  and  ofl&cer 
in  general  see  supra,  VI,  U,  1,  h. 

99.  Trenton  Public  Schools  v.  Hammell,  31 
N.  J.  L.  446;  People  r.  Brown,  55  N.  Y.  180, 
holding  that  payment  to  unauthorized  officers 
was  no  defense. 

1.  Com.  f.  Norton,  3  Kulp  (Pa.)  231. 

2.  Com.  V.  Norton,  3  Kulp  (Pa.)  231. 

3.  Sunapee  School  Dist.  No.  8  v.  Perkins, 
49  N.  H.  538.  And  compare  State  v.  BouUt, 
26  La.  Ann.  259. 

4.  Henderson  v.  State,  53  Ind.  60;  Eyerly 
r.  Jasper  County,  72  Iowa  149,  33  N.  W. 
609;  People  V.  Ulster  County,  65  N.  Y.  300 
(writ  lies  to  compel  county  supervisors  to 
obev  an  order  of  court  to  refund)  ;  People  v. 
Otsego  County,  51  N.  Y.  401.    N.  Y.  Laws 

(1897),  c.  284,  providing  that  the  state 
controller  "  shall,"  by  order,  direct  the  county 
treasurer  to  refund  transfer  taxes  which  have 
been  illegally  paid,  is  mandatory,  so  that 
mandamus  will  lie  for  a  failure  to  comply 
therewith.      Matter    of    Coogan,    27  Misc. 

(N.  Y.)  563,  59  N.  Y.  Suppl.  111. 

Remedy  by  action. —  In  some  of  the  cases  it 
has  been  held  that  the  remedy  by  action  to 
recover  taxes  paid  is  adequate  and  that  man- 


damus will  not  lie.  George's  Creek  Coal, 
etc.,  Co.  r.  Allegheny  County  Com'rs,  59  Md. 
255;  People  v.  Chenango  County,  11  N.  Y. 
563. 

5.  Bvles  V.  Golden  Tp.,  52  Mich.  612,  18 
N.  W.  383. 

6.  Y'ounger  v.  Santa  Cruz  County,  68  Cal. 
241,  9  Pac.  103  (holding  that  under  a  statute 
providing  that  any  taxes  erroneously  or  il- 
legally collected  might,  by  order  of  the  board 
of  county  supervisors,  be  refunded  by  the 
county  treasurer,  the  power  to  refund  con- 
ferred upon  the  board  was  judicial,  and  not 
ministerial,  and  therefore  mandamus  would 
not  lie  to  compel  it  to  refund)  ;  State  v. 
Upson,  79  Conn.  154,  64  Atl.  2  (holding  that 
mandamus  would  not  lie  to  compel  the  in- 
surance commissioner  to  determine  what 
amount  should  be  refunded  to  insurance  com- 
panies under  a  statute  directing  him  to  so 
determine,  since  it  was  a  matter  of  judgment 
how  much  should  be  repaid)  ;  State  v.  Brew- 
ster, 6  Ohio  Dec.  (Reprint)  1210,  12  Am.  L. 
Rec.  544. 

7.  People  V.  Otsego  County,  51  N.  Y.  401. 

8.  Hagerty  v.  State,  14  Ohio  Cir.  Ct.  95,  7 
Ohio  Cir.  Dec.  88. 

9.  Brown  i:  Mullica  Tp.,  48  N.  J.  L.  447,  4 
Atl.  427,  where,  however,  the  writ  was  re- 
fused on  the  merits. 

10.  GW(;irt.— Mitchell  v.  Hay,  37  Ga.  581, 
to  compel  release  of  property  seized  for  tax 
when  properly  bonded. 

Iowa. —  McCready  v.  Sexton,  29  Iowa  356, 
4  Am.  Dec.  214,  writ  lies  for  corrected  deed. 

Kansas. —  State  v.  Magill,  4  Kan.  415,  to 
compel  assignment  of  certificate  of  sale. 

Louisiana. —  State  v.  Register  of  Convey- 
ances, 113  La.  93,  36  So.  900,  to  redeem. 

MichigoM. —  Hudson  v.  Whitney,  53  Mich. 
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of  the  relator  to  the  relief  asked  and  the  duty  of  the  officer  to  perforin  the  act 
must  be  established;^^  and  where  an  officer  is  vested  with  judicial  powers  with 
respect  to  tax-sales  and  convejances,  mandamus  will  not  lie  to  compel  him  to 
decide  in  any  particular  way  or  to  set  aside  an  erroneous  decision. 

8.  Issue  of  Certificate  of  Taxes  Due.  Where  the  duty  is  imposed  by  statute 
mandamus  will  lie  to  compel  a  tax  assessor  or  other  officer  to  issue  to  a  party 
applying  therefor  a  certilied  statement  over  his  hand  and  official  seal  of  all  taxes 
and  assessments  due  and  unpaid  on  certain  real  estate.^^ 

9.  Compensation  of  Assessors.    Where,  in  his  settlement  with  a  tax  assessor, 


158,  18  N.  W.  626,  to  compel  sale  for  delin- 
quent taxes. 

Minnesota. —  State  v.  Halden,  62  Minn. 
246,  64  N.  W.  568,  to  permit  redemption 
when  notice  of  expiration  of  redemption  is 
defective. 

Nebraska. —  State  v.  Farney,  36  Nebr.  537, 
54  N.  W.  862,  one  offering  to  bid  may  compel 
treasurer  to  offer  for  sale. 

New  Jersey. —  Hugg  v.  Camden,  39  N.  J.  L. 
620,  sale  imperative  under  directory  statute. 

Neio  York. —  People  v.  Brooklyn,  114  N.  Y. 
19,  20  N.  E.  611  (to  compel  receipt  of  taxes 
offered  upon  invalid  sale)  ;  People  v.  Lewis, 
102  N.  Y.  App.  Div.  408,  92  N.  Y.  Suppl. 
642;  Lester  v.  Macdaniel,  5  Misc.  190,  25 
N.  Y.  Suppl.  815  (to  enforce  redemption)  ; 
People  V.  Jackson,  1  N.  Y.  St.  491  (to  cancel 
sales  of  eight  years'  standing  under  special 
act) . 

Virginia. —  Randolph  v.  Stalnaker,  13 
Gratt,  523,  to  record  report  of  tax-sales. 

Washington. —  State  v.  Reed,  29  Wash.  383, 
69  Pac.  1096,  for  redemption  of  undivided 
interests. 

West  Virginia. —  King  v.  Mason,  60  W.  Va. 
607,  56  S.  E.  377,  to  compel  officer  to  receive 
and  decide  application  for  redemption. 

Wisconsin. —  State  v.  Winn,  19  Wis.  304, 
88  Am.  Dec.  689,  writ  lies  for  deed  and  for- 
mer void  deed  no  defense. 

Wyoming. —  Lobban  v.  State,  9  Wyo.  377, 
64  Pac.  82,  to  compel  treasurer  to  give  a  re- 
ceipt for  taxes  paid  by  mortgagee  on  mort- 
gaged land. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §§  252- 
255. 

11.  California. —  Bosworth  i.  Webster,  64 
Cal.  1,  27  Pac.  786  (no  writ  at  the  suit  of 
one  not  showing  a  preliminary  requisite, 
such  as  levy  and  non-payment)  ;  Hewell  v. 
Lane,  53  Cal.  213  (deed  with  unauthorized 
recitals  not  compelled ) . 

Colorado. —  Statton  v.  People,  18  Colo.  App. 
85,  70  Pac.  157,  no  writ  to  receive  part  of 
redemption  money. 

Georgia. —  Jennings  v.  Rudd,  40  Ga.  49,  no 
writ  lies  to  city  marshal  to  put  purchaser  in 
possession,  when  statute  does  not  so  au- 
thorize. 

Illinois.— Klokke  v.  Stanley,  109  111.  192, 
no  writ  to  issue  second  deed. 

Kansas. —  Bryson  v.  Spaulding,  20  Kan. 
427,  no  deed  until  demand. 

Louisiana. —  State  v.  Herron,  29  La.  Ann. 
848,  no  writ  to  compel  recorder  to  discharge 
liens  prior  in  time,  action  being  adequate. 
See  also  Raymond  v.  Villere,  42  La.  Ann. 

[VI,  V,  7] 


488,  7  So.  900;  State  v.  Batt,  40  La.  Ann. 
582,  4  So.  495. 

Michigan. —  Aitcheson  v.  Huebner,  90  Mich. 
643,  51  N.  W.  634,  no  deed  when  money  paid 
back  to  relator. 

Missouri. —  State  v.  Mantz,  62  Mo.  258,  no 
writ  for  particular  form  of  deed. 

Nebraska. —  State  v.  Gayhart,  34  Nebr.  192, 
51  N.  W.  746  (no  writ  for  deed  by  holder 
not  giving  required  notice  to  redeem)  ;  State 
V.  Patterson,  11  Nebr.  266,  9  N.  W.  82  (no 
writ  to  issue  tax  deeds  when  relator's  right 
is  in  litigation) . 

NeiD  Jersey. —  Bierman  r.  Seymour,  66 
N.  J.  L.  122,  48  Atl.  1005,  no  writ  for  reim- 
bursement of  tax  buyer  for  moneys  paid  out 
for  abstract  until  approved  by  mayor. 

NeiD  York. —  People  v.  New  York,  10  Wend. 
393,  no  writ  to  city  to  make  lease  on  tax- 
sale  by  it,  unless  proper  notice  given. 

Canada. —  In  re  Newcastle,  Draper  (U.  C.) 
503,  no  deed  compelled  after  redemption. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §§  252- 
255. 

12.  People  f.  Adam,  3  Mich.  427 ;  People  v. 
Chapin,  104  N.  Y.  96,  10  N.  E.  141;  People 
V.  Chapin,  103  N.  Y.  635,  8  N.  E.  368  [affirm- 
ing 39  Hun  235]. 

Illustration. —  This  rule  has  been  applied 
to  mandamus  to  compel  a  conveyance  after  a 
tax-sale  (People  v.  Adams,  3  Mich.  427,  hold- 
ing that  mandamus  will  not  lie  at  the  suit 
of  the  holder  of  a  tax-sale  certificate  to  com- 
pel the  state  auditor  to  give  him  a  convey- 
ance, Avhere  a  statute  authorizes  the  auditor 
to  forbear  to  sell  lands  for  taxes  or  to  with- 
hold a  conveyance  after  sale  if  for  any  cause 
the  lands  might  not  be  sold  or  conveyed,  as 
the  power  so  conferred  is  judicial)  ;  to  com- 
pel refunding  of  the  purchase-money  paid  on 
an  invalid  tax-sale  (People  v.  Chapin,  104 
N.  Y.  96,  10  N.  E.  141,  holding  that  where  a 
state  officer  is  vested  with  judicial  power  to 
determine  the  right  to  a  refund  of  the  pur- 
chase-money paid  upon  an  invalid  sale  of 
land  for  taxes,  mandamus  will  not  lie  to 
compel  him  to  decide  in  any  particular  way 
or  to  set  aside  an  erroneous  decision)  ;  or  to 
compel  vacation  of  a  tax-sale  and  convey- 
ance (People  r.  Chapin,  103  N.  Y^  635,^8 
N.  E.  368,  holding  that  where  the  state  con- 
troller has  acted  upon  an  application  to  va- 
cate a  tax- sale  and  conveyance  under  it  be- 
cause of  alleged  irregularity,  and  has  denied 
the  same,  he  cannot  be  required  by  mandamus 
to  reach  a  different  conclusion). 

13.  U.  S.  V.  Trimble,  14  App.  Cas.  (D.  C.) 
414. 


MANDAMUS 


[26  Cyc]    33 T 


the  auditor  lias  withheld  an  amount  erroneously  overpaid  him  for  his  services  for 
making  the  assessment  the  previous  year,  the  assessor  cannot  by  mandamus  compel 
liim  to  issue  his  warrant  for  the  amount  so  withheld. 

10.  Special  Assessments.  Mandamus  will  lie  to  compel  officers  or  boards  to 
perform  a  specific  ministerial  duty  imposed  on  them  by  law  with  respect  to  the 
makiug  of  special  assessments  for  public  improvements.^^  So  the  levy  and  col- 
lection of  such  an  assessment  may  be  compelled  ;  ^®  but  the  levy  will  not  be  com- 
pelled where  the  right  is  not  clear/^  where  action  upon  the  j^art  of  the  authorities 
is  discretionary,^^  or  where  there  is  another  adecpate  remedj^,^'-^  or  relator  has  been 
guilty  of  laches,^^  or  respondents  have  no  power  to  act.^^  And  while  assessors 
may  be  compelled  to  act,  they  cannot  be  compelled  to  act  in  any  particular  way .^^ 
A  mandatory  duty  to  levy  and  collect  such  a  special  assessment  may  be  enforced 


14.  Bogan  v.  Holder,  76  Miss.  597,  24  So. 
695. 

15.  People  V.  Green,  6  Thomps.  &  C.  (N.  Y.) 
129  ^affirmed  in  62  N.  Y.  624].  And  see  cases 
cited  infra,  this  note  and  notes  16-24. 

Exclusion  of  property. —  Mandamus  will  lie 
to  compel  the  oHicers  charged  with  the  duty 
of  making  a  special  assessment  to  exclude 
land  included  within  the  assessment  district 
by  mistake.  People  v.  Wilson,  119  N.  Y. 
515,  23  N.  E.  1064. 

16.  Himmelmann  v.  Cofran,  36  Cal.  411; 
State  V.  Keokuk,  9  Iowa  438;  Chapin  v.  Os- 
born,  29  Ind.  99;  Ex  p.  Jones,  10  N.  Brunsw. 
183. 

Drainage  assessments. —  A  special  assess- 
ment to  pay  drainage  warrants  may  be  com- 
pelled. State  V.  Lewis  County,  (Wash.  1907) 
88  Pac.  760,  holding,  where  the  drain  had 
not  been  completed,  that  the  commissioners 
could  be  ordered  to  levy  the  assessment,  or 
could  be  required  to  proceed  immediately  and 
acquire  by  condemnation  or  otherwise  the 
property  necessary  to  the  completion  of  the 
ditch,  and  then  levy  the  assessment. 

Reassessment. —  Where  a  first  assessment 
has  been  set  aside  the  writ  lies  to  compel  a  re- 
assessment. People  V.  Pontiac,  185  111.  437, 
56  N.  E.  1114. 

Confirmation  of  assessment. —  Mandamus 
lies  to  compel  a  board  of  revision  to  meet 
and  confirm  an  assessment  by  the  board  of 
assessors.  People  v.  Green,  6  Thomps.  &  C. 
(N.  Y.)  129  ^affirmed  in  62  N.  Y.  624]. 

17.  Sherwood  v.  Rynearson,  141  Mich.  92, 
104  N.  W.  392  (where  writ  to  compel  cer- 
tification of  a  special  drain  assessment  was 
not  issued  where  the  drain  was  incomplete)  ; 
People  V.  Zilwaukie  Tp.  Bd.,  10  Mich.  274. 
And  compare  People  v.  Hyde  Park,  117  111. 
462,  6  N.  E.  33,  holding  that  the  propriety 
of  the  levy  of  a  special  assessment  by  munici- 
pal authorities  is  a  matter  exclusively  within 
the  legislative  discretion  of  such  authorities, 
and  such  discretion  cannot  be  controlled  by 
the  courts. 

Where  the  statute  providing  for  the  im- 
provement is  radically  defective  and  irrecon- 
cilable in  its  difi'erent  provisions,  no  man- 
damus can  issue  to  compel  the  performance 
of  the  duties  which  were  intended  to  be,  but 
were  not,  defined  by  it.  Morse  v.  William- 
son, 35  Barb.  (N.  Y.)  472. 

Where  levy  would  be  unlawful. —  A  writ  of 
[22] 


mandamus  will  not  be  issued  to  compel  a  new 
special  assessment  after  the  lapse  of  more 
than  five  years  from  the  dismissal  of  a  for- 
mer special  assessment  for  the  same  improve- 
ment. People  f.  Hyde  Park,  117  111.  462,  6  * 
X.  E.  33. 

Under  provision  for  payment  of  judgment. 

—  A  statute  providing  for  the  issue  of  man- 
damus against  municipal  corporations  re- 
quiring them  to  levy  special  taxes  for  tbs 
payment  of  judgments  where  an  execution 
has  been  unavailing  does  not  authorize  man- 
damus to  compel  a  tax  to  pay  an  award  of 
damages  by  a  jury  in  street  opening  pro- 
ceedings.   State  L\  Hug,  44  Mo.  116. 

Deniand  and  refusal. —  A  mandamus  will 
not  be  granted  to  compel  municipal  authori- 
ties to  proceed  to  levy  a  special  assessment 
to  obtain  funds  for  the  payment  of  judg- 
ments rendered  in  condemnation  suits  in  the 
course  of  opening  a  street,  or  erecting  other 
public  work,  imtil  after  a  demand  has  been 
made  upon  such  municipal  authorities,  by 
the  party  entitled  to  payment  under  such 
condemnation,  for  the  payment  thereof,  and 
also  the  further  demand  has  been  made  for 
the  levying  of  a  special  assessment  to  obtain 
funds  for  that  purpose,  and  such  demands 
have  been  refused.  People  v.  Hyde  Park,  117 
111.  462,  6  N.  E.  33. 

18.  Gorman  r.  State,  157  Ind.  205,  60  N.  E. 
1083;  Rollersville,  etc..  Free  Turnpike  Road 
Com'rs  V.  Sandusky  County,  1  Ohio  St. 
149. 

19.  Frick  v.  Morford,  87  Cal.  576,  25  Pac. 
764  (no  writ  to  assess  for  street  improve- 
ment when  appeal  lies);  Simpson  v.  Kansas 
City,  52  Kan.  88,  34  Pac.  406  (holding  that 
mandamus  would  not  lie  to  reapportion  the 
costs  of  grading,  but  that  injunction  was 
adequate  to  prevent  the  collection  of  a  void 
assessment)  ;  State  v.  Baltimore  County 
Com'rs,  46  Md.  621. 

20.  Simpson  v.  Kansas  City,  52  Kan.  88, 
34  Pac.  406. 

21.  Wilson  V.  Longstreet,  38  N.  J.  L.  312, 
holding  that  mandamus  to  compel  commis- 
sioners to  assess  omitted  property  would  not 
lie  after  they  had  reported,  where  they  had 
no  power  to  amend  their  report. 

22.  People  v.  Gilon,  9  N.  Y.  Suppl.  563,  IS 
N.  Y.  Civ.  Proc.  112,  24  Abb.  N.  Cas.  125 
[affirmed  in  9  N.  Y.  Suppl.  212,  which  is 
affirmed  on  rehearing  in  12  N.  Y.  Suppl.  629]. 
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by  a  con  tractor;  ^2  and  one  who  is  entitled  to  the  proceeds  of  the  assessment  may 
compel  the  proper  officer  to  pay  them  over  to  him.^* 

vii.  mandamus  to  private  corporations  and  their  officers  and  to 
Unincorporated  associations. 

A.  Domestic  Corporations  —  l.  In  General.  The  state  has  visitorial  power 
over  _  all  corporations  created  by  it,  whether  quasi-public  or  purely  private, 
and  it  is  a  well-settled  doctrine  that  this  power  may  be  exercised  through 
the  courts  by  writ  of  mandamus  to  compel  domestic  corporations  or  their  officers^ 
to  perform  a  specific  legal  duty  imposed  upon  them  by  their  charters,  by  statute 
or  ordinance,  or  by  the  common  law;^  and  the  writ  may  issue,  not  only  on  the 


23.  People  v.  Syracuse,  144  N.  Y.  63,  38 
N.  E.  1006  [affirming  65  Hun  321,  20  N.  Y. 
Suppl.  236];  Harrison  v.  New  Brighton,  110 
N.  Y.  App.  Div.  267,  97  N.  Y.  Suppl.  246; 
State  V.  Seattle,  42  Wash.  370,  85  Pac.  11. 

24.  State  v.  Hobe,  106  Wis.  411,  82  N.  VV. 
336. 

1.  To  whom  writ  may  or  must  issue  see 
mfra,  IX,  C,  2. 

Corporation  in  hands  of  receiver  see  infra, 
VII,  A,  9,  k. 

2.  Alabama. —  Montgomery  v.  Capital  City 
Water  Co.,  92  Ala.  361,  9  So.  339;  Foster  v. 
White,  86  Ala.  467,  6  So.  88;  Medical,  etc., 
Soc.  V.  Weatherly,  75  Ala.  248. 

California. —  Von  Arx  v.  San  Francisco 
Gruetli  Verein,  113  Cal.  377,  45  Pac.  685; 
Fresno  County  v.  Fowler  Switch  Canal  Co., 
68  Cal.  359,  9  Pac.  309;  Price  v.  Riverside 
Land,  etc.,  Co.,  56  Cal.  431. 

Colorado. —  Townsend  v.  Fulton  Irr.  Ditch 
Co.,  17  Colo.  142,  29  Pac.  453;  Golden  Canal 
Co.  V.  Bright,  8  Colo.  144,  6  Pac.  142. 

Connecticut. —  Bassett  v.  Atwater,  65 
Conn.  355,  32  Atl.  937,  33  L.  R.  A.  575; 
State  V.  Ousatonic  Water  Co.,  51  Conn.  137; 
State  V.  New  Haven,  etc.,  Co.,  37  Conn.  153. 

Delaware. —  Swift  v.  State,  7  Houst.  338,  6 
Atl.  856,  32  Atl.  143,  40  Am.  St.  Rep.  127 
[affirming  7  Houst.  137,  30  Atl.  781];  State 
V.  Wilmington  Bridge  Co.,  3  Harr.  312. 

Florida. —  State  v.  Jacksonville  St.  R.  Co., 
29  Fla.  590,  10  So.  590. 

Georgia. —  Savannah,  etc.,  Canal  Co.  v. 
Shuman,  91  Ga.  400,  17  S.  E.  937,  44  Am. 
St.  Rep.  43;  State  v.  Georgia  Medical  Soc, 
38  Ga.  608,  95  Am.  Dec.  408;  State  v. 
Savannah,  etc.,  Canal  Co.,  26  Ga.  665. 

Illinois. —  People  v.  Suburban  R.  Co.,  178 
Xll.  594,  53  N.  E.  349,  49  L.  R.  A.  650;  Ohio, 
etc.,  R.  Co.  V.  People,  121  111.  483,  13  N.  E. 
236;  Ohio,  etc.,  R.  Co.  v.  People,  120  111. 
200,  11  N.  E.  'J47;  People  v.  Chicago,  etc., 
R.  Co.,  67  111.  118. 

Indiana. —  Cummins  v.  Evg.nsville,  etc.,  R. 
Co.,  115  Ind.  417,  18  N.  E.  6;  Indianapolis, 
etc.,  R.  Co.  V.  State,  37  Ind.  489. 

loiva. —  Boggs  V.  Chicago,  etc.,  R.  Co.,  54 
Iowa  435,  6  N.  W.  744. 

Kansas. —  Potwin  Place  v.  Topeka  R.  Co., 
51  Kan.  609,  33  Pac.  309,  37  Am.  St.  Rep. 
312;  State  v.  Missouri  Pac.  R.  Co.,  33  Kan. 
176,  5  Pac.  772. 

Louisiana. —  State  V.  New  Orleans  Gas- 
light Co.,  108  La.  67,  32  So.  179;  State  v. 
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Orleans  R.  Co.,  38  La.  Ann.  312;  Prieur  v. 
Commercial  Bank,  7  La.  509. 

Blaine. —  Railroad  Com'rs  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Rep.  208;  State 
V.  Gorham,  37  Me.  451. 

Maryland. —  Firemen's  Ins.  Co.  v.  Balti- 
more, 23  Md.  296;  Runkel  v.  Winemiller,  4 
Harr.  &  M.  429,  1  Am.  Dec.  411. 

Michigan. —  Lansing  v.  Lansing  City 
Electric  R.  Co.,  109  Mich.  123,  66  N.  W. 
949;  People  v.  Mechanics'  Aid  Soc,  22  Mich. 
86;  People  v.  State  Ins.  Co.,  19  Mich.  392. 

Minnesota. —  State  v.  Southern  Minnesota 
R.  Co.,  18  Minn.  40. 

Missouri. —  State  v.  Joplin  Water  Works, 
52  Mo.  App.  312. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Nebr.  549,  66  N.  W.  624,  53  Am.  St.  Rep. 
557,  41  L.  R.  A.  481;  State  v.  Chicago,  etc., 
R.  Co.,  29  Nebr.  412,  45  N.  W.  469;  State  v. 
Republican  Valley  R.  Co.,  17  Nebr.  647,  24 
N.  W.  329,  52  Am.  Rep.  424. 

Nevada. —  State  v.  Wright,  10  Nev.  167; 
State  V.  Lady  Bryan  Min.  Co.,  4  Nev.  400. 

New  Jersey. —  Wilbur  v.  Trenton  Pas- 
senger R.  Co.,  57  N.  J.  L.  212,  31  Atl.  238; 
Atwater  v.  Delaware,  etc.,  R.  Co.,  48  N.  J.  L. 
55,  2  Atl.  803,  57  Am.  Rep.  543;  Sibley 
Carteret  Club,  40  N.  J.  L.  295;  In  re  Tren- 
ton Water  Power  Co.,  20  N.  J.  L.  659. 

New  York. —  People  v.  Cummings,  12.  N.  Y. 
433;  People  v.  Erie  County  Medical  Soc,  32 
N.  Y.  187;  People  v.  New  York  Cant.,  etc, 
R.  Co.,  28  Hun  543 ;  People  v.  Albany  Hospi- 
tal, 61  Barb.  397;  Matter  of  Guess,  16  Misc. 
306,  38  N.  Y.  Suppl.  91. 

North  Carolina. —  Delacy  v.  Neuse  River 
Nav.  Co.,  8  N.  C.  274,  9  Am.  Dec  636. 

Ohio. —  State  v.  Fraternal  Mystic  Circle, 
9  Ohio  Cir.  Ct.  364,  6  Ohio  Cir.  Dec.  385. 

Oregon. —  Slemmons  v.  Thompson,  23  Oreg. 
215,  31  Pac.  514;  Haugen  v.  Albina  Light, 
etc,  Co.,  21  Oreg.  411,  28  Pac  244,  14 
L.  R.  A.  424. 

Pennsylvania. —  Mount  Moriah  Cemetery 
Assoc.  V.  Com.,  81  Pa.  St.  235,  22  Am.  Rep. 
743;  Com.  v.  Perkins,  43  Pa.  St.  400;  Com. 
V.  Delaware,  etc.,  Canal  Co.,  43  Pa.  St.  295; 
Black  and  White  Smiths'  Soc.  v.  Vandyke,  2 
Whart.  309,  30  Am.  Dec.  263;  Mercur  V. 
Media  Electric  Light,  tic,  Co.,  7  Del.  Co. 
586. 

South  Carolina. —  State  v.  Mclver,  2  S.  C. 
25;  state  v.  North  Eastern  R.  Co.,  9  Rich. 
247,  67  Am.  Dec.  551. 
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relation  of  the  attorney-general  in  the  case  of  a  duty  to  the  public  generally,^  or, 
in  a  proper  case,  on  the  relation  of  a  municipality  ^  or  of  some  particular  public 
officer  or  board  ;^  but  also  on  the  relation  of  a  member  of  a  corporation  or  other 
private  individual  whose  rights  are  violated.^  A  corporation  having  been  created, 
invested  with  certain  powers,  and  charged  with  certain  duties  to  be  performed 


Tennessee. —  Mempliis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  097;  Mobile,  etc.,  R.  Co.  v. 
Wisdom,  5  Heisk.  125;  McCann  c.  South 
Nashville  St.  R.  Co.,  2  Tenn.  Ch.  773. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep. 
834,  35  L.  R.  A.  622. 

Virginia. —  Richmond  R.,,  etc.,  Co.  v. 
Brown,  97  Va.  26,  32  S.  E.  775. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

West  Virginia. —  Cross  v.  West  Virginia 
Cent.,  etc.,  R.  Co,  35  W.  Va.  174,  12  S.  E. 
1071. 

Wisconsin. —  State  v.  Chicago,  etc.,  R.  Co., 
79  Wis.  259,  48  N.  W.  243,  12  L.  R.  A.  180; 
State  V.  Milwaukee  Chamber  of  Commerce, 
47  Wis.  670,  3  N.  W.  760. 

United  States. —  Union  Pac.  R.  Co.  v. 
Hall,  91  U.  S.  343,  23  L.  ed.  428  [affirming 
11  Fed.  Cas.  No.  5,950,  3  Dill.  515];  State 
V.  Bell  Tel.  Co.,  23  Fed.  539. 

England. —  Reg.  v.  Bristol  Dock  Co.,  2 
Q.  B.  64,  1  G.  &  D.  286,  6  Jur.  216,  2  R.  & 
Can.  Cas.  599,  42  E.  C.  L.  573;  Rex  v. 
Severn,  etc.,  R.  Co.,  2  B.  &  Aid.  646,  21  Rev. 
Rep.  433;  Prohurst's  Case,  Carth.  168; 
Bagg's  Case,  11  Coke  93&. 

Canada. —  Ex  p.  Atty.-Gen.,  17  N.  Brunsw. 
667;  Reg.  v.  Ontario  College  of  Physicians 
and  Surgeons,  44  U.  C.  Q.  B.  146. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  34, 
256  et  seq. 

"  The  visitorial  or  superintending  power  of 
the  state  over  corporations  created  by  the 
legislature  will  always  be  exercised,  in 
proper  cases,  through  the  medium  of  the 
courts  of  the  state,  to  keep  those  corpora- 
tions within  the  limits  of  their  lawful 
powers,  and  to  correct  and  punish  abuses  of 
their  franchises.  To  this  end  the  courts  will 
issue  writs  of  quo  warranto,  mand£*mus  or 
injunction,  as  the  exigencies  of  the  par- 
ticular case  may  require."  State  v.  Mil- 
waukee Chamber  of  Commerce.  47  Wis.  670, 
679,  3  N.  W.  760. 

Duty  imposed  by  the  common  law  see  Peo- 
ple V.  Chicago,  etc.,  R.  Co..  07  111.  118;  and 
infra,  VII,  A,  9,  b,  text  and  note  28. 

The  directors  of  a  railroad  company  or 
other  corporation  are  officers  of  a  corpora- 
tion within  the  meaning  of  a  statute  au- 
thorizing mandamus.  People  v.  Rochester, 
etc.,  R.  Co.,  76  N.  Y.  294. 

In  Kentucky,  where  a  statute  restricts  the 
application  of  the  writ  of  mandamus  by 
providing  that  the  writ  is  an  order  com- 
manding "  an  executive  or  ministerial  offi- 
cer "  to  perform  or  omit  to  do  an  act,  the 
performance  or  omission  of  which  is  en- 
joined by  law,  and  is  granted  on  the  motion 
of  the  party  aggrieved,  or  of  the  common- 


wealth when  the  public  interest  is  affected, 
it  is  held  that  mandamus  is  confined  in  its 
application  to  the  classes  of  persons  specified 
and  cannot  be  extended  by  the  courts  to 
other  persons,  and  therefore  that  the  writ 
will  not  lie  against  a  private  corporation,  or 
the  officers  thereof,  intrusted  with  the  per- 
formance of  no  governmental  function,  and 
having  no  right  to  exercise  any  power  which 
is  of  a  public  nature.  Cook  v.  College  of 
Physicians  and  Surgeons^  9  Bush  541,  See 
also  Schmidt  c.  Abraham  Lincoln  Lodge, 
84  Ky.  490,  2  S.  W.  156,  8  Ky.  L.  Rep. 
653, 

3.  State  V.  New  Haven,  etc.,  Co.,  37  Conn. 
153;  State  v.  Hartford,  etc.,  R.  Co.,  29  Conn. 
538;  Ohio,  etc.,  R.  Co.  v.  People,  120  111.  200. 
11  N.  E.  347;  People  v.  New  York  Cent., 
etc.,  R.  Co.,  28  Hun  (N,  Y.)  543.  See 
infra,  IX,  C,  1,  d,  (i),  (B). 

4.  People  V.  Chicago,  etc,,  R.  Co.,  67  111. 
118;  Firemen's  Ins.  Co.  v.  Baltimore,  23 
Md.  296;  Lansing  v.  Lansing  City  Electric 
R.  Co.,  109  Mich.  123,  66  N.  W.  949; 
Chicago,  etc.,  R.  Co.  r.  State,  47  Nebr.  549, 
66  N.  W.  624,  53  Am.  St.  Rep.  554,  41 
L.  R.  A.  481.    See  infra,  IX,  C,  1,  c. 

5.  Railroad  Com'rs  v.  Portland,  etc.,  R. 
Co.,  ()3  Me.  269,  18  Am.  Rep.  208.  See 
infra,  IX,  C,  1,  d. 

6.  AZa^ama.— Foster  v.  White,  86  Ala.  467, 
6  So.  88. 

Colorado. —  Townsend  v.  Fulton  Irr.  Ditcli 
Co.,  17  Colo.  142,  29  Pac.  453. 

Georgia. —  State  v.  Georgia  Medical  Soc, 
38  Ga.  608,  95  Am.  Dec.  408;  State  v. 
Savannah,  etc..  Canal  Co.,  26  Ga.  665. 

Illinois. —  People  v.  Suburban  R.  Co.,  178 
111.  594,  53  N.  E.  349,  49  L.  R.  A.  650. 

Iowa. —  Boggs  V.  Chicago,  etc.,  R.  Co.,  54 
Iowa  435,  6  N.  W.  744. 

Aehraska. —  State  v.  Republican  Valley 
R.  Co.,  17  Nebr.  647,  24  N.  W.  329,  52  Am. 
Rep.  424. 

New  Jersey. —  Atwater  v.  Delaware,  etc., 
R.  Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57  Am. 
Rep.  543. 

Oregon. —  Haugen  v.  Albina  Light,  etc., 
Co.,  21  Oreg.  411,  28  Pac.  244,  14  L.  R.  A. 
424. 

Pennsylvania. —  Mercur  v.  Media  Electric 
Light,  etc.,  Co.,  7  Del.  Co.  586. 

Tennessee. —  Mobile,  etc.,  R.  Co.  v.  Wis- 
dom, 5  Heisk.  125. 

Virginia. —  Richmond  R.,  etc.,  Co.  V. 
Brown,  97  Va.  26,  32  S.  E.  775. 

Washington. —  State  v.  Spokane  St.  R. 
Co.,  19  Wash.  518,  53  Pac.  719,  67  Am.  St. 
Rep.  739,  41  L.  R.  A.  515. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 
91  U.  S.  343,  23  L.  ed.  428  [affirming  11 
Fed.  Cas.  No.  5,950,  3  Dill.  515]. 

See  infra,  IX,  C,  1,  e. 
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for  the  benefit  of  the  public  is  not  a  private  individual,  within  the  meaning  of  a 
statute  providing  that  mandamus  shall  not  lie  against  private  individuals.'^ 

2.  Application  of  General  Rules.  Applications  for  mandamus  to  private 
corporations  or  their  officers  are  governed  by  the  general  rules  already  treated. 
Thus  there  must  in  all  cases  be  a  clear  ^  and  specific  legal  duty,^  express  or 
implied/^  and  clear  proof  of  a  breach  of  that  duty.'^  The  writ  will  not  lie  to 
compel  a  corporation  to  do  an  act  as  to  which  it  has  a  mere  privilege  or 
option,  or  to  control  its  discretion. And  as  a  rule  the  writ  will  not  be  issued  if 
the  relator  has  another  adequate  legal  remedy/^  as  by  an  action  at  law  for  dam- 


7.  State  Georgia  Medical  Soc,  38  Ga. 
608,  95  Am.  Dec.  408. 

8.  'New  Jersei/. —  In  re  Trenton  Water 
Power  Co.,  20  N.  J.  L.  659. 

'New  York. —  People  v.  New  York,  etc.,  R. 
Co.,  2  N.  Y.  Civ.  Proc.  82. 

Oregon. —  Mackin  v.  Portland  Gas  Co.,  38 
Oreg.  120,  61  Pac.  134,  62  Pac.  20,  49  L.  R.  A. 
596. 

Pennsylvania. —  Birmingham  F.  Ins.  Co.  v. 
Com.,  92  Pa.  St.  72;  Boyer  v.  Saving  Fund,  1 
Leg.  Rec.  231. 

United  States. —  U.  S.  v.  Alexandria  Bank, 
24  Fed.  Cas.  No.  14,514,  1  Cranch  C.  C.  7. 

See  supra,  II,  B,  1. 

9.  Alahama. —  State  v.  Mobile,  etc.,  R.  Co., 
59  Ala.  321. 

Delaivare. —  Africans  Union  Church  u. 
Sanders,  1  Houst.  100,  63  Am.  Dec.  187. 

Illinois. —  Ohio,  etc.,  R.  Co.  v.  People,  120 
111.  200,  11  N.  E.  347. 

Nebraska. —  Laflin  v.  State,  49  Nebr.  614, 

68  N.  W.  1022. 

New  York. —  People  v.  New  York,  etc.,  R. 
Co.,  104  N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep. 
484. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep. 
834,  35  L.  R.  A.  662. 

Washington. —  Northwestern  Warehouse 
Co.  V.  Oregon  R.,  etc.,  Co.,  32  Wash.  218,  73 
Pac.  388. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Washington  Terr.,  142  U.  S.  492,  12  S.  Cfc. 
283,  35  L.  ed.  1092  [reversing  3  Wash.  Terr. 
303,  13  Pac.  604]. 

England. — ■  York,  etc.,  R.  Co.  v.  Reg.,  1 
C.  L.  R.  119,  1  E.  &  B.  858,  17  Jur.  630,  22 
L.  J.  Q.  B.  225,  7  R.  &  Can.  Cas.  459,  1 
Wkly.  Rep.  358,  72  E.  C.  L.  858;  Reg.  v. 
Great  Western  R.  Co.,  62  L.  J.  Q.  B.  572, 

69  L.  T.  Rep.  N.  S.  572,  9  Reports  127. 
See  33  Cent.  Dig.  tit.  "Mandamus,"  §  256 

et  seq.    See  also  supra,  II,  B. 

10.  San  Antonio  St.  R.  Co.  v.  State,  90 
Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep.  834, 
35  L.  R.  A.  662. 

11.  Northern  Pac.  R.  Co.  v.  Washington 
Terr.,  142  U.  S.  492,  12  S.  Ct.  283,  35  L.  ed. 
1092  [reversing  3  Wash.  Terr.  303,  13  Pac. 
604].  See  also  Northwestern  Warehouse 
Co.  V.  Oregon  R.,  etc.,  Co.,  32  Wash.  218,  73 
Pac.  388;  Reg.  v.  Bristol,  etc.,  R.  Co.,  4 
i}.  B.  162,  3  G.  &  D.  384,  7  Jur.  233,  12  L.  J. 
Q.  B.  106,  3  R.  &  Can.  Cas.  433,  45  E.  C.  L. 
161;  Rex  V.  Brecknock,  etc..  Canal  Nav.  Co., 
3  A.  &  E.  217,  1  Harr.  &  W.  279,  4  N.  &  M. 
871,  30  E.  C.  L.  117. 
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Demand  and  refusal  see  infra,  VII,  A,  3. 

12.  Florida. —  Florida,  etc.,  R.  Co.  v. 
State,  31  Fla.  482,  13  So.  103,  34  Am.  St. 
Rep.  30,  20  L.  R.  A.  419. 

Illinois. —  North  v.  State  University.  137 
111.  296,  27  N.  E.  54;  Ohio,  etc.,  R.  Co.  v. 
People,  120  111  200,  11  N.  E.  347. 

Kentucky. —  Haly  v.  Frankfort  Bldg.,  etc., 
Assoc.,  4  Ky.  L.  Rep.  362. 

Louisiana. —  State  v.  Canal,  etc.,  St.  R. 
Co.,  23  La.  Ann.  333. 

Nebraska. —  Laflin  v.  State,  49  Nebr.  614, 

68  N.  W.  1022. 

New  York. —  People  v.  Brooklyn  Heights 
R.  Co.,  172  N.  Y.  90,  64  N.  E.  788  [affirming 

69  N.  Y.  App.  Div.  549,  75  N.  Y.  Suppl. 
202]  ;  People  v.  New  York,  etc.,  R.  Co.,  104 
N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep.  484. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep. 
834,  35  L.  R.  A.  662. 

England. —  York,  etc.,  R.  Co.  v,  Reg.,  1 
C.  L.  R.  119,  1  E.  &  B.  858,  17  Jur.  630,  22 
L.  J.  Q.  B.  225,  7  R.  &  Can.  Cas.  459,  1 
Wkly.  Rep.  358,  72  E.  C.  L.  858;  Reg.  v. 
Great  Western  R.  Co.,  62  L.  J.  Q.  B.  572,  69 
L.  T.  Rep.  N.  S.  572,  9  Reports  127. 

Canada.— Maitter  of  McDonald,  6  Ont.  Pr. 
309. 

See  supra,  11,  C,  2,  a ;  infra,  VII,  A,  9,  b, 
(n),  j,  (I),  (B). 

There  may  such  a  breach  of  discretion 
as  to  amount  to  a  breach  of  duty.  State  v. 
Lady  Bryan  Min.  Co.,  4  Nev.  400. 

13.  Alabama. —  State  v.  Mobile,  etc.,  R. 
Co.,  59  Ala.  321. 

Connecticut. —  Tobey  v.  Hakes,  54  Conn. 
274,  7  Atl.  551,  1  Am.  St.  Rep.  114. 

Massachusetts. —  Murray  v.  Stevens,  110 
Mass.  95. 

Nebraska. —  Horton  v.  State,  60  Nebr.  701, 
84  N.  W.  87. 

NeiD  Hampshire. — State  v.  Manchester,  etc., 
R.  Co.,  62  N.  H.  29. 

New  Jersey. —  State  v.  Paterson,  etc.,  R. 
Co  ,  43  N.  J.  L.  505  [affirmed  in  45  N.  J.  L. 
186];  Bradbury  v.  Mutual  Reserve  Fund 
Life  Assoc.,  53  N.  J.  Eq.  306,  31  Atl.  775. 

Neio  York. —  People  v.  Miller,  39  Hun  557 
[affirmed  in  114  N.  Y.  636,  21  N.  E.  1120]; 
Shipley  v.  Mechanics'  Bank,  10  Johns.  484. 

Pennsylvania. —  Com.  v.  Rosseter,  2  Binn. 
360,  4  Am.  Dec.  451. 

Rhode  Island. —  Wilkinson  v.  Providence 
Bank,  3  R.  1.  22. 

England.— Reg.  v.  Hull,  etc.,  R.  Co.,  6 
Q.  B.  70,  8  Jur.  491,  13  L.  J.  Q.  B.  257,  3 
R.  &  Can.  Cas.  705,  51  E.  C.  L.  70;  Reg.  v. 
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ages,^^  or  if  some  other  exclusive  and  not  merely  cumulative  remedy  is  prescribed 
by  statute.^^  It  has  been  held  that  the  fact  that  tliere  is  a  remedy  by  suit  in 
equity  will  not  exclude  the  remedy  by  mandamus,^^  but  there  are  many  cases  to 
the  contrary.^'    The  remedy  by  mandamus  is  not  excluded  by  the  fact  tliat  an 


Victoria  Park  Co.,  1  Q.  B.  288,  4  P.  &  D. 
639,  41  E.  C.  L.  544. 

Canada. —  Hughes  v.  New  Castle  Dist. 
Mut.  F.  Ins.  Co.,  13  U.  C.  Q.  B.  153. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  34; 
and  other  cases  cited  in  the  notes  following. 
tSee  also  supra,  II,  D. 

Quo  warranto  see  People  v.  New  York  In- 
fant Asylum,  122  N.  Y.  190,  25  N.  E.  241,  10 
L.  R.  A.  381;  Anonymous,  2  Ld.  Eaym.  989. 

14.  California. —  Kimball  r.  Union  Water 
Co.,  44  Cal.  173,  13  Am.  Rep.  157. 

Connecticut. —  Tobev  r.  Hakes,  54  Conn. 
274,  7  Atl.  551,  1  Am.  St.  Rep.  114. 

Massachusetts. —  Murray  v.  Stevens,  110 
Mass.  95. 

Michigan. —  Lamphere  v.  Grand  Lodge 
A.  O.  U.  W..  47  Mich.  429,  11  N.  W.  208. 

Minnesota. —  Baker  v.  Marshal,  15  Minn. 
177. 

Missouri. —  State  v.  Rombauer,  46  Mo.  155. 

Nevada. —  State  v.  Guerrero,  12  Nev.  105. 

Netv  Jersey. —  Morton  r.  Timken.  48  N.  J. 
L.  87.  2  Atl.  783 ;  Galbraith  i:  People's  Bldg., 
etc.,  Assoc.,  43  N.  J.  L.  389. 

A>?r  York. —  People  r.  German  United 
Evangelical  St.  Stephen's  Church,  53  N.  Y. 
103:  People  v.  Miller,  39  Hun  557  [affirmed 
in  114  N.  Y.  636,  21  N.  E.  1120];  People  r. 
New  York,  etc.,  R.  Co.,  22  Hun  533;  People 
V.  New  York,  etc.,  R.  Co.,  2  N.  Y.  Civ.  Proc. 
82;  People  v.  Parker  Vein  Coal  Co.,  10  How. 
Pr.  543;  Shipley  r.  Mechanics'  Bank,  10 
Johns.  484. 

Ohio. —  State  v.  Enterprise  Carriage  Co.. 
9  Ohio  Dec.  (Reprint)  152.  11  Cine.  L.  Bui. 
103. 

Oregon. —  Durham  r.  Monumental  Silver 
Min.  Co.,  9  Oreg.  41. 

Pennsylvania. —  Birmingham  F.  Ins.  Co. 
r.  Com.,  92  Pa.  St.  72;  Com.  v.  Rosseter,  2 
Binn.  360,  4  Am.  Dec.  451. 

Rhode  Island. —  Wilkinson  v.  Providence 
Bank,  3  R.  I.  22. 

Wisco7isin. —  State  v.  Milwaukee  Medical 
College,  128  Wis.  7,  106  N.  W.  116. 

United  States. —  U.  S.  v.  Alexandria  Bank, 
24  Fed.  Cas.  No.  14,514,  1  Cranch  C.  C.  7. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  34; 
and  supra,  II,  D,  2,  c. 

Action  for  damages  not  always  adequate. 
— An  action  at  law  for  damages  is  not  al- 
ways an  adequate  remedy,  and  where  this  is 
the  case  mandamus  will  lie  notwithstanding 
such  an  action  might  be  maintained.  Rich- 
mond R.,  etc.,  Co.  1-.  Brown,  97  Va.  20,  32 
S.  E.  775.  See  also  State  r.  Savannah,  etc., 
Canal  Co..  26  Ga.  665;  State  v.  Joplin 
Water  Works,  52  Mo.  App.  312;  People  v. 
New  York  Cent.,  etc.,  R.  Co.,  61  N.  Y.  App. 
Div.  494.  70  N.  Y.  Suppl.  684;  Slemmons  v. 
Thompson,  23  Oreg.  215,  31  Pac.  514;  Com. 
r.  Mt.  Moriah  Cemetery  Assoc.,  10  Phila. 
(Pa.)  385  (mandamus  to  enforce  right  to 
interment  in  a  cemetery  lot)  ;  State  v.  Mc- 


Iver,  2  S.  C.  25;  Memphis  Appeal  Pub.  Co. 
r.  Pike,  9  Heisk.  (Tenn.)  097;  Ex  p.  Atty.- 
Gen.,  17  N.  Brunsw.  007. 

15.  Alabama. —  State  t\  Mobile,  etc.,  R,. 
Co.,  59  Ala.  321. 

Kansas. —  State  v.  Republican  River 
Bridge  Co.,  20  Kan.  404. 

Louisiana. —  State  r.  New  Orleans,  etc., 
R.  Co.,  37  La.  Ann.  589. 

Michigan. —  Eyke  r.  Lange,  90  ^lich.  592, 
51  N.  W.  680.  104  Mich.  26,  03  N.  W\ 
535. 

Xehraska. —  Nebraska  Tel.  Co.  v.  State,  55 
Nebr.  027,  76  N.  W.  171,  45  L.  R.  A.  113. 

Xeic  Hampshire. —  State  v.  Manchester, 
etc.,  R.  Co.,  02  N.  H.  29. 

yeic  Jersey. —  Mt.  Pleasant  Cemetery  Co. 
r.  Paterson,  etc.,  R.  Co.,  43  N.  J.  L.  505; 
State  V.  Monmouth  Plank  Road  Co.,  26 
N.  J.  L.  99. 

Xeic  York. —  People  v.  Central  New  York 
Tel.,  etc.,  Co.,  41  N.  Y.  App.  Div.  17,  58 
N.  Y.  Suppl.  221;  ]Matter  of  Waverlv.  35 
N.  Y.  App.  Div.  38.  54  N.  Y.  Suppl.  368 
[affirmed  in  158  N.  Y.  710,  53  N.  E.  1133]. 

See  33  Cent.  Dig.  tit.  "Mandamus."  §  34; 
and  supra,  II,  D,  2.  g. 

Statutory  remedy  merely  cumulative  see 
State  r.  McGann.  04  Mo.  App.  225;  State  r. 
Chicago,  etc.,  R.  Co.,  29  Nebr.  412,  45  N.  W. 
469. 

Action  for  penalty. — An  action  for  a  pen- 
alty prescribed  by  statute  as  a  remedy  for 
failure  of  a  corporation  to  perform  a  duty, 
if  such  remedy  is  adequate,  or  if  it  is  upon 
a  reasonable  construction  of  the  statute  ex- 
clusive, will  bar  the  remedy  by  mandamus. 
State  V.  Mobile,  etc..  R.  Co.,  59  Ala.  S21. 
See  also  People  r.  New  York,  etc.,  R.  Co.,  11 
Hun  (N.  Y.)  297.  But  if  the  remedy  by  re- 
covery of  the  penalty  is  inadequate  and 
merelv  cumulative,  mandamus  will  not  lie. 
Central  Union  Tel.  Co.  i:  State,  118  Ind. 
194,  19  N.  E.  604,  10  Am.  St.  Rep.  114; 
Central  Union  Tel.  Co.  r.  Bradbury,  106  Ind. 
1,  5  N.  E.  721;  State  v.  Chicago,  etc.,  R.  Co., 
79  Wis.  259,  48  N.  W.  243,  12  L.  R.  A. 
180. 

Remedy  on  bond. —  Mandamus  will  not  lie 
to  compel  a  corporation  to  perform  a  duty 
imposed  by  statute,  where  the  statute  pro- 
vides an  adequate  remedy  for  breach  of  the 
duty  by  requiring  it  to  give  bond  and  ex- 
pressly or  impliedly  allowing  an  action 
thereon.  State  v.  Republican  River  Bridge 
Co.,  20  Kan.  404;  State  v.  New  Orleans, 
etc.,  R.  Co.,  37  La.  Ann.  589;  Mt.  Pleasant 
Cemetery  Co.  v.  Paterson,  etc.,  R.  Co.,  43 
N.  J.  L.  505. 

16.  Bassett  v.  Atwater,  65  Conn.  355,  364, 
32  Atl.  937,  32  L.  R.  A.  575;  Hardcastle  v. 
Maryland,  etc.,  R.  Co.,  32  Md.  32.  And  see 
supra,  II,  D,  2,  b. 

17.  Clarke  v.  Hill,  132  Mich.  434,  93  N.  W. 
1044;  Durfee  v.  Harper,  22  Mont.  354,  56 
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indictment  will  lie.^^  The  writ  will  not  be  granted  vvliere  it  will  prove  unavailing 
or  nugatory/'-'  or  where  it  is  not  necessary .^^ 

3.  Demand  and  Refusal.  Before  application  for  the  writ  there  must  generally 
be  an  express  and  specific  demand  or  request  upon  defendant  to  perform  the  act 
souo^ht  to  be  compelled  and  a  refusal  thereof  but  a  demand  is  not  necessary  if 
it  would  be  useless,  or  if  the  duty  is  plain  and  defendant  has  expressed  or  shown 
a  determination  not  to  perform  it,^^  or  if  the  duty  is  strictly  public  and  enjoined 
by  law,  and  no  person  is  charged  by  law  with  the  duty  to  make  demand .^^ 

4.  To  Enforce  Rights  as  to  Stock  or  Membership  —  a.  In  General.  By  the 
great  weight  of  authority,  the  power  of  the  courts  to  issue  writs  of  mandamus  to 
corporations  and  their  officers  is  not  limited  to  cases  in  which  it  is  sought  to 
enforce  duties  to  the  public,  but  the  writ  will  also  lie  in  proper  cases  to  enforce 
private  rights,  and  particularly  those  of  members  or  stock-holders.  If  a  corpora- 
tion refuses  to  perform  a  specific  legal  duty^*  which  it  owes  to  a  stock-holder  or 
member,  or  one  entitled  to  membership,  and  his  right  is  clear,^^  he  may  enforce 
the  same  by  mandamus,^^  subject  to  the  principle  generally  applicable  to  proceed- 


Pae.  582;  Mt.  Pleasant  Cemetery  Co.  v. 
Paterson,  etc.,  R.  Co.,  43  N.  J.  L.  505 
(where  a  writ  of  mandamus  to  compel  a  rail- 
road company  to  construct  a  wall,  under  its 
contract  with  a  cemetery  company,  entered 
into  as  required  by  its  charter,  was  denied 
on  the  ground  that  the  remedy  was  by  action 
on  the  contract  or  bill  for  specific  perform- 
ance) ;  Ham  t.  Toledo,  etc.,  R.  Co.,  29  Ohio 
St.  174;  State  r.  Enterprise  Carriage  Co., 
9  Ohio 'Dec.  (Reprint)  152,  11  Cine.  L.  Bui. 
103. 

Suit  in  equity  already  commenced. — Where, 
however,  the  party  asking  for  the  writ  has 
already  gone  into  a  court  of  equity,  and 
there  instituted  proceedings  under  which  all 
the  relief  may  be  obtained  that  is  asked  for 
in  the  petition,  the  writ  will  be  denied, 
■flardcastle  v.  Maryland,  etc.,  R.  Co.,  32 
Md.  32. 

If  a  statute  prescribes  a  remedy  in  equity, 

mandamus  will  not  generally  lie.  State  v. 
Manchester,  etc.,  R.  Co.,  62  N.  H.  29,  statu- 
tory remedy  by  injunction. 

18.  See  swpra,  II,  D,  2,  d;  infra,  VII,  A, 
9,  a. 

19.  Ohio,  etc.,  R.  Co.  v.  People,  120  111. 
200,  11  N.  E.  347;  Benton  Harbor  v.  St. 
Joseph,  etc.,  St.  R.  Co.,  102  Mich.  386,  60 
N.  W.  758,  47  Am.  St.  Rep.  553,  26  L.  R.  A. 
245;  and  supra,  II,  A,  3,  e. 

20.  Harrison  v.  Simonds,  44  Conn.  318; 
In  re  White  River  Bank,  23  Vt.  478.  Thus 
if  a  majority  of  the  officers  of  a  corpora- 
tion have  the  power  and  are  willing  to  do 
the  act  sought  to  be  compelled  the  writ  will 
not  be  granted  because  one  or  more  refuse 
to  act.    See  In  re  White  River  Bank,  supra. 

21.  Alabama. — ^Moseley  v.  Collins,  133  Ala. 
326,  32  So.  131. 

California. —  Price  v.  Riverside  Land,  etc., 
Co.,  56  Cal.  431.  And  see  Wilson  v.  Vet- 
erans' Home,  138  Cal.  67,  70  Pac.  1059. 

Connecticut. —  Harrison  v.  Simonds,  44 
Conn.  318. 

Illinois. —  Women's  Catholic  0.  of  F.  v. 
Condon,  84  111.  App.  564. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  State, 
139  Ind.  158,  38  N.  E.  596. 
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loiva. —  Mystic  Milling  Co,  v.  Chicago,  etc.. 
R.  Co.,  (1906)  107  N.  W.  943. 

Michigan. —  People  v.  Walker,  9  Mich.  328. 

Missouri. —  State  v.  Associated  Press,  159 
Mo.  410,  60  S.  W.  91,  81  Am.  St.  Rep.  368, 
51  L.  R.  A.  151. 

Nevada. —  State  v.  Wright,  10  Nev.  167. 

South  Carolina. —  State  v.  Cheraw,  etc.,  R. 
Co.,  16  S.  C.  524. 

Washington. — Northwestern  Warehouse  Co. 
V.  Oregon  R.,  etc.,  Co.,  32  Wash.  218,  73  Pac. 
388. 

England. —  Reg.  v.  Bristol,  etc.,  R.  Co.,  4 
Q.  B.  162,  3  G.  &  D.  384,  7  Jur.  233,  12 
L.  J.  Q.  B.  106,  3  R.  &  Can.  Cas.  433,  45 
E.  C.  L.  161;  Rex  v.  Brecknock,  etc.,  Canal 
Nav.  Co.,  3  A.  &  E.  217,  1  Harr.  &  W.  279. 
4  N.  &  M.  871,  30  E.  C.  L.  117. 

Canada. —  Matter  of  Guillot,  etc..  Gravel 
Road  Co.,  26  U.  C.  Q.  B.  246. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§44- 
46.    And  see  supra,  II,  G. 

22.  Mottu  V.  Primrose,  23  Md.  482;  Peo- 
ple V.  Musical  Mut.  Protective  Union,  118 
N.  Y.  101,  23  N.  E.  129  [affirming  47  Hun 
273];  People  v.  Albany  Hospital,  11  Abb.  Pr. 
N.  S.  (N.  Y.)  4;  State  v.  Pacific  Brewing, 
etc.,  Co.,  21  Wash.  451,  58  Pac.  584,  47 
L.  R.  A.  208.    And  see  supra,  II.  G. 

23.  State  v.  Spokane  St.  R.  Co.,  19  Wash. 
518,  53  Pac.  719,  67  Am.  St.  Rep.  739,  41 
L.  R.  A.  515;  Northern  Pac.  R.  Co.  v.  Ter- 
ritory, 3  Wash.  Terr.  303,  13  Pac.  604  [re- 
versed on  other  orrounds  in  142  U.  S.  492, 
12  S.  Ct.  283,  35  L.  ed.  1092].  See  also 
supra,  II,  G;  infra,  VII,  A,  9,  b,  (ill). 

24.  See  sitpra,  II,  C;  VII,  A,  2,  text  and 
note  9. 

25.  Boyer  v.  Saving  Fund,  1  Leg.  Rec. 
(Pa.)  231.  See  sitpra,  II,  B;  II,  C;  VII,  A. 
2,  text  and  note  9. 

26.  State  v.  Georgia  Medical  Soc,  38  Ga. 
608,  95  Am.  Dec.  408;  People  v.  Mechanics' 
Aid  Soc,  22  Mich.  86;  Smith  v.  Steele,  8 
Nebr.  115;  State  r.  Wright,  10  Nev.  167: 
and  other  cases  hereinafter  more  specifically 
cited. 

Contra. —  Schmidt  v.  Abraham  Lincoln 
Lodge,  84  Ky.  490,  2  S.  W.  156,  8  Ky.  L. 
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ings  of  tliis  nature,  that  he  must  be  witliout  another  adequate  legal  remedy  for 
the  protection  thereof.''^^ 

b.  Showing  as  to  Status.  The  writ  will  not  issue  on  the  relation  of  one  seek- 
ing to  enforce  alleged  rights  as  a  stock-holder  or  member  of  a  corporation,  unless 
his  status  as  such  is  properly  established ;  but  he  should  not  be  compelled  to 
contest  his  rights  as  against  third  persons  claiming  ownership  of  the  stock.^^ 

e.  Reinstatement  After  Wrongful  Expulsion  or  Exclusion.  By  the  weight  of 
authority  mandamus  will  lie  to  compel  a  corporation  to  reinstate  a  member  who 
has  been  illegally  expelled,  suspended,  or  otherwise  excluded,  and  to  restore  him 
to  all  the  rights  and  privileges  of  membership,  whether  the  expulsion  was  illegal 
because  of  want  of  power  on  the  part  of  the  corporation  or  want  of  jurisdiction 
on  the  part  of  the  particular  board  or  tribunal,  or  because  of  want  of  notice  or 
other  irregularity.^    But  it  is  necessary,  however,  that  the  relator's  right  must  be 


Rep.  655;  Cook  v.  Physicians,  etc.,  College, 
9  Bush  (Ky. )  541  (more  specifically  re- 
ferred to  supra,  VII,  A,  1,  note  2)  ;  Fra- 
ternal Mystic  Circle  v.  State,  61  Ohio  8t. 
G28,  48  N.  E.  940,  76  Am.  St.  Rep.  446  [re- 
versing 9  Ohio  Cir.  Ct.  364,  6  Ohio  Cir.  Dec. 
385]  (more  speeificallv  referred  to  infra, 
VII,  A,  4,  c,  note  30).^ 

In  an  old  English  case  it  was  held  that  a 
mandamus  would  not  lie  to  compel  a  trad- 
ing company  to  give  one  of  the  members  a 
recommendatory  mark  or  proof-mark,  with- 
out which  he  was  not  able  to  carry  on  his 
trade  with  effect,  but  the  grounds  of  the  de- 
cision are  not  clear.  Anonymous,  2  Ld. 
Raym.  989. 

27.  Lamphere  v.  Grand  Lodge  A.  O.  U.  W., 
47  Mich.  429,  11  N.  W.  268;  State  v.  People's 
Bldg.,  etc.,  Assoc.,  43  N.  J.  L.  389;  People 
V.  Miller,  39  Hun  (N.  Y.)  557  [affirmed  in 
114  N.  Y.  636,  21  N.  E.  1120].  See  supra, 
II,  D;  VII,  A,  2,  text  and  note  13;  infra, 
VII,  A,  9,  a. 

Other  remedy  must  be  adequate. — "  The 
mere  fact  that  an  action  or  proceeding  will 
lie,  does  not  necessarily  supersede  the 
remedy  by  mandamus.  The  relator  must  not 
only  have  a  specific,  adequate  and  legal 
remedy,  but  it  must  be  one  competent  to 
af/ord  relief  upon  the  very  subject-matter  of 
his  application;  and  if  it  be  doubtful 
\rhether  such  action  or  proceeding  will 
afTord  him  a  complete  remedy,  the  writ 
should  issue."  State  v.  Wright, 'lO  Nev.  167, 
175. 

28.  State  v.  Wright,  10  Nev.  167;  Matter 
of  Reiss,  30  Misc.  (N.  Y.)  234,  62  N.  Y. 
Suppl.  145 ;  Bover  v.  Saving  Fund,  1  Leg. 
Rec.  (Pa.)  231.*^  And  see  infra,  VII,  A,  4,  h, 
text  and  note  61. 

Sufficiency  of  showing. — ^Where  relator  asks 
that  an  annual  election  of  trustees  be  held 
as  provided  by  law,  and  comes  into  court 
the  apparent  owner  of  the  stock  in  his  pos- 
session, and  respondents  admit  that  he  paid 
the  assessment  thereon  as  levied  by  them 
and  that  at  his  request  they  ssued  to  him 
the  identical  stock  presented  in  court,  he  has 
shown  such  an  interest  in  the  stock  against 
respondents  as  entitles  him  to  the  writ  of 
mandamus.     State  v.  Wright,  10  Nev.  167. 

Registration  on  stock-book. —  An  applica- 
tion by  one  claiming  to  be  a  stock-holder  of 


a  corporation  for  a  writ  of  mandamus  to 
compel  the  corporation  to  allow  him  to  ex- 
amine its  books  must  be  denied,  where  the 
stock-book  does  not  show  him  to  be  a  stock- 
holder and  a  statute  requires  every  stock 
corporation  to  keep  a  stock-book  containing 
the  names  of  all  its  stock-holders  and  pro- 
vides tliat  no  transfer  of  stock  shall  be  valid 
"  for  any  purpose "  until  entered  therein. 
:\latter  of  Reiss,  30  Misc.  (N.  Y.)  234,  62 
N.  Y.  Suppl.  145. 

29.  State  v.  W^right,  10  Nev.  167. 

30.  Alabama. —  Montgomery  County  Medi- 
cal, etc.,  Soc.  V.  Weatherly,  75  Ala.  248. 

California. —  Von  Arx  v.  San  Francisco 
Gruetli  Verein,  113  Cal.  377,  45  Pac.  685; 
Rorke  v.  San  Francisco  Stock,  etc.,  Bd.,  99 
Cal.  196,  33  Pac.  881;  Otto  v.  Journeymen 
Tailors'  Protective,  etc.,  Union,  75  Cal.  308, 
17  Pac.  217,  7  Am.  St.  Rep.  156. 

Connecticut. —  Fuller  v.  Plainfield  Aca- 
demic School,  6  Conn.  532. 

Georgia. —  United  Bros.  v.  Williams,  126 
Ga.  19,  54  S.  E.  907 ;  Savannah  Cotton  Exch. 
v.  State,  54  Ga.  668;  State  v.  Georgia  Medi- 
cal Soc,  38  Ga.  608,  95  Am.  Dec.  408. 

Illinois. —  Sturges  v.  Chicago  Bd.  of  Trade, 
86  111.  441;  Women's  Catholic  O.  of  F.  v. 
Condon,  84  111.  App.  564;  Beesley  v.  Chicago 
Journeymen  Plumbers'  Protective,  etc..  As- 
soc., 44  111.  App.  278. 

Louisiana. —  State  v.  Stevedores',  etc., 
Benev.  Assoc.,  43  La.  Ann.  1098,  10  So.  169; 
State  V.  Lusitanian  Portuguese  Soc,  15  La. 
Ann.  73. 

Massachusetts. — ■  Barrows  v.  Massachu- 
setts Medical  Soc,  12  Cush.  402.  And  see 
Spilman  r.  Supreme  Council  H.  C,  157  Mass. 
128,  31  N.  E.  776;  Crocker  v.  Old  South  Soc, 
106  Mass.  489. 

Michigan. —  Meurer  v.  Detroit  Musicians' 
Benev.,  etc..  Assoc.,  95  Mich.  451,  54  N.  W. 
954;  Erd  v.  Bavarian  Nat.  Aid,  etc.  Assoc., 
67  Mich,  233,  34  N.  W.  555;  Allnutt  v.  Sub- 
sidiary High  Ct.  U.  S.  A.  O.  of  F.,  62  Mich. 
110,  28  N.  W.  802;  People  v.  Detroit  Fire 
Dept.,  31  Mich.  458;  People  v.  Mechanics' 
Aid  Soc,  22  Mich.  86.  Compare  Hargnell  v. 
Lafayette  Benev.  Soc,  47  Mich.  648;  Lam- 
phere v.  Grand  Lodge  A.  O.  U.  W.,  47  Mich. 
429.  11  N.  W.  268. 

Missouri. —  Lysaght  v.  St,  Louis  Opera- 
tive Stonemasons'  Assoc.,  55  Mo.  App.  538; 
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Albers  v.  Merchants'  Excli.,  39  Mo.  Aj^p.  583; 
State  V.  Union  Merchants'  Exch.,  2  Mo.  App. 
96. 

'New  Hampsli/ire. —  Egan  v.  Division  No, 
1  A.  0.  H.,  62  N.  H.  701. 

New  Jersey. —  Venezia  v.  Italian  Mut. 
Benev.  Soc,  (Ch.  1907)  05  Atl.  898;  Jen- 
nings V.  Supreme  Lodge  0.  of  S.  of  B.,  67 
N.  J.  L.  126,  50  Atl.  581;  Sibley  v.  Carteret 
Club,  40  N.  J.  L.  295;  In  re  Baker,  01  N.  J. 
Eq.  592,  47  Atl.  1046. 

Neiu  York. —  Brown  v.  Supreme  Ct. 
I.  0.  P.,  176  N.  Y.  132,  68  N.  E.  145  [affirm- 
ing 66  N.  Y.  App.  Div.  259,  72  N.  Y.  Suppl. 
806  {affirming  34  Misc.  556,  70  N.  Y.  Suppl. 
397)];  People  v.  New  York  Produce  Exch., 
149  N.  Y.  401,  44  N.  E.  84  [reversing  8  Misc. 
552,  29  N.  Y.  Suppl.  307] ;  People  v.  Musical 
Mut.  Protective  Union,  118  N.  Y.  101,  23  N.  E. 
129;  People  v.  Erie  County  Medical  Soc,  32 
N.  Y.  187  [affirming  25  How.  Pr.  333] ;  In  re 
Lurman,  90  Hun  303,  35  N.  Y.  Suppl.  956 
[affirmed  in  149  N.  Y.  588,  44  N.  E.  1125]  ; 
People  V.  Musical  Mut.  Protective  Union,  47 
Hun  273;  People  v.  New  York  Benev.  Soc. 
of  O.  M.,  3  Hun  361;  People  v.  Erie  County 
Medical  Soc,  24  Barb.  570;  People  v.  In- 
dependent Order  B.  A.  of  U.  S.  A.,  101  N.  Y. 
Suppl.  866;  People  v.  Supreme  Council 
C.  B.  L.,  10  N.  Y.  Suppl.  248,  23  Abb.  N. 
Cas.  323;  Fritz  v.  Muck,  62  How.  Pr.  69; 
People  V.  St.  Franciscus  Benev.  Soc,  24 
How.  Pr.  216;  O'Eeilly  v.  New  York  Mut.  L. 
Ins.  Co.,  2  Abb.  Pr.  N.  S.  167;  People  v. 
Throop,  12  Wend.  183. 

North  Garoli'iia. —  Delacy  v.  Neuse  River 
Nav.  Co.,  8  N.  C.  274,  9  Am.  Dec.  636. 

Pennsylvania. —  Weiss  v.  Musical  Mut.  Pro- 
tective Union,  189  Pa.  St.  446,  42  Atl.  118, 
69  Am.  St.  Eep.  820;  Hibernia  Fire  Engine 
Co.  V.  Com.,  93  Pa.  St.  264;  Diligent  Fire 
Co.  V.  Com.,  75  Pa.  St.  291;  Evans  v.  Phila- 
delphia Club,  50  Pa.  St.  107;  Marion  Ben. 
Soc.  V.  Com.,  31  Pa.  St.  82;  Washington  Ben. 
Soc.  V.  Bacher,  20  Pa.  St.  425;  Com.  v.  Ger- 
man Mut.  Support,  etc,  Soc,  15  Pa.  St.  251; 
Franklin  Ben.  Assoc  v.  Com.,  10  Pa.  St.  357 ; 
Black  and  White  Smiths'  Soc.  v.  Vandyke,  2 
Whart.  309,  30  Am.  Dec.  263;  Com.  v.  Penn- 
sylvania Ben.  Inst.,  2  Serg.  &  R.  141 ;  Green 
V.  African  M.  E.  Soc,  1  Serg.  &  R.  254; 
Com.  V.  St.  Patrick's  Benev.  Soc,  2  Binn.  441, 
4  Am.  Dec.  453 ;  Riddell  v.  Harmony  Fire  Co., 
1  Leg.  Gaz.  316.  Contra,  Wolf  v.  United 
Daughters  of  America,  1  Phila.  374. 

Rhode  Island. —  Lavalle  v.  Societe  St.  Jean 
Baptiste,  17  R.  I.  680,  24  Atl.  467,  16  L.  R.  A. 
392 ;  Sleeper  v.  Franklin  Lyceum,  7  R.  I.  523. 

Texas. —  Screwmen's  Ben.  Assoc.  v.  Benson, 
76  Tex.  552,  13  S.  W.  379;  Manning  Club  v. 
San  Antonio  Club,  03  Tex.  166,  51  Am.  Rep. 
639. 

Wisconsin. —  State  v.  Milwaukee  Chamber 
of  Commerce,  47  Wis.  070,  3  N.  W.  760;  State 
V.  Milwaukee  Chamber  of  Commerce,  20  Wis. 
63. 

Englxind. —  Prohurst's  Case,  Carth.  168; 
Baggs  Case,  11  Coke  936;  Rex  v.  Doncaster, 
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2  Ld.  Raym.  1564;  Rex  v.  Cambridge  Uni- 
versity, 2  Ld.  Raym.  1334,  8  Mod.  148,  Str. 
557;  Rex  v.  Faversham  Free  Fishermen,  etc., 
Co.,  8  T.  R.  352,  4  Rev.  Rep.  691. 

Canada. —  Reg.  v.  Ontario  College  of  Physi- 
cians and  Surgeons,  44  U.  C.  Q.  B.  146; 
Lapierre  v.  L'Union  St.  Joseph  de  Montreal, 
21  L.  C.  Jur.  332.  To  register  a  practitioner 
registered  in  England  see  Reg.  v.  Ontario  Col- 
lege of  Physicians  and  Surgeons,  etc.,  44  U.  C. 
Q.  B.  564. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  259. 

Contra.— Fraternal  Mystic  Circle  v.  State, 
61  Ohio  St.  628,  48  N.  E.  940,  76  Am.  St. 
Rep.  446  [reversing  9  Ohio  Cir.  Ct.  364,  6 
Ohio  Cir.  Dec  385],  holding  that  a  member 
of  a  private  corporation  organized  for  the 
mutual  protection  and  relief  of  its  members, 
although  unlawfully  expelled  and  excluded 
from  participation  in  its  benefits,  was  not 
entitled  to  a  writ  of  mandamus  to  compel 
it  to  restore  him  to  membership,  because 
such  restoration  was  not  an  act  specially  en- 
joined by  law,  and  because  he  had  a  plain 
and  adequate  remedy  in  the  ordinary  course 
of  the  law.  In  Kentucky,  as  has  been  seen, 
the  remedy  by  mandamus  is  so  restricted  by 
statute  that  it  will  not  lie  against  a  private 
corporation  or  the  oITicers  thereof,  intrusted 
with  the  performance  of  no  governmental 
function  and  having  no  right  to  exercise  any 
power  of  a  public  natiire  (see  supra,  VII,  A, 
1,  note  2),  and  therefore  the  writ  will  not 
lie  to  compel  reinstatement  of  a  member  of  a 
corporation  illegally  expelled  or  excluded. 
Cook  V.  College  of  Physicians  and  Surgeons, 
9  Bush  (Ky.)  541.  See  also  Schmidt  V. 
Abraham  Lincoln  Lodge,  84  Ky.  490,  2  S.  W. 
156,  8  Ky.  L.  Rep.  655. 

Property  or  valuable  civil  right  not  in- 
volved.—  Some  of  the  courts  have  held  that 
mandamus  will  not  lie  where  the  nature  of 
the  corporation  is  such  that  the  expulsion 
does  not  affect  any  property  interest  or  other 
valuable  civil  right.  Sale  v.  First  Regular 
Baptist  Church,  62  Iowa  26,  17  N.  W.  143, 
49  Am.  Rep.  136.  See  also  Grand  Lodge 
K.  of  P.  V.  People,  60  111.  App.  550  {af- 
firmed in  166  111.  71,  46  N.  E.  768];  People 
V.  German  United  Evangelical  St.  Stephen's 
Church,  53  N.  Y.  103;  Rigby  v.  Connal,  14 
Ch.  D.  482,  49  L.  J.  Ch.  328,  42  L.  T.  Rep. 
N.  S.  139,  28  Wkly.  Rep.  650.  And  see  infra, 
VII,  A,  2. 

Mere  restriction  in  exercise  of  rights. —  It 

has  been  held  that  the  exclusion  of  a  mem- 
ber of  a  corporation  from  speaking  or  voting 
at  four  successive  meetings  of  the  corpora- 
tion, without  its  appearing  that  his  ordi- 
nary corporate  rights  wore  thus  restricted 
otherwise  than  in  the  administration  of  the 
internal  discipline  of  the  corporation  under 
the  by-laws  or  rules  of  its  own  government, 
is  not  sufRcient  cause  for  a  mandamus  to 
the  corporation  to  restore  him  to  a  full  en- 
joyment of  those  rights.  Crocker  c.  Old 
South  Soc,  106  Mass".  489. 

31.  State  V.  Lusitanian  Portuguese  Soc,  15 
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had  jurisdiction,  and  the  proceedings  were  liad  after  notice  and  an  opportunity 
to  be  lieard  and  in  accordance  with  tlie  by-laws,  the  courts  cannot  interfere  or 
pass  upon  the  merits  of  the  expulsion,  or  upon  the  reasonableness  of  the  by-laws 
authorizing  it  if  it  was  within  the  power  of  the  corporation  to  enact  them.^^  As 
a  rule  the  writ  will  not  be  granted  until  the  relator  has  exhausted  the  means  of 
relief  and  remedies  by  objection,  defense,  appeal,  and  otherwise,  aiforded  him  by 
the  by-laws  and  rules  of  the  corporation,^  unless  such  remedies  are  inappli- 


La.  Ann.  73;  Vannatta  v.  Smith,  61  X.  J.  L. 
188,  38  Atl.  811;  Crow  v.  Capital  City  Coun- 
cil, 2G  Pa.  Super.  Ct.  411.  hee  supra,  II,  B, 
1;  II,  C,  2,  I). 

Expulsion  justified  but  irregular. — Although 
the  relator's  expulsion  may  have  been  irregu- 
lar because  of  a  want  of  notice  or  for  other 
reasons,  a  writ  of  mandamus  will  not  be 
granted  to  restore  him  to  membership,  if  it 
appears  that  there  are  sufficient  grounds  for 
his  expulsion.  State  v.  Lusitanian  Portu- 
guese Soc,  15  La.  Ann.  73 ;  Meister  v.  Ba\ 
City  Anshei  Chesed  Hebrew  Cong.,  37  Mich. 
542 ;  State  v.  Temperance  Benev.  Assoc.,  42 
Mo.  App.  485  (holding  that  mandamus  will 
not  be  granted  to  reinstate  a  member  expelled 
without  notice  and  opportunity  to  be  heard, 
where  he  admits  his  guilt  of  the  offense  for 
which  he  was  expelled,  and  the  offense  is  suf- 
ficient ground  for  expulsion)  ;  State  v.  Alge- 
meiner  Verein,  7  Ohio  Dec.  (Reprint)  449,  3 
Cine.  L.  Bui.  295;  State  v.  Society  for  Sup- 
port of  Sick,  etc.,  6  Ohio  Dec.  (Reprint)  8!)1). 
8  Am.  L.  Rec.  G28. 

Demand  for  restoration  to  membership  and 
refusal  thereof  is  generally  necessary  before 
applying  for  a  writ  of  mandamus  (Moseley 
V.  Collins,  133  Ala.  326,  32  So.  131 ;  Women's 
Catholic  0.  of  F.  v.  Condon,  84  III.  App.  564 ; 
and  supra,  VII,  A,  3)  ;  but  no  demand  is 
necessary  if  it  will  be  useless,  or  the  cor- 
poration has  expressed  or  shown  a  determina- 
tion not  to  restore  the  relator  (People  r. 
Musical  Mut.  Protective  Union.  118  N.  Y. 
101,  23  X.  E.  129  [affirming  47  Hun  273j  ; 
and  supra,  VII,  A,  3). 

32.  Alabama. — Medical,  etc.,  Soc.  f .  Weath- 
erly,  75  Ala.  248. 

California. — Josich  v.  Austrian  Benev.  Soc, 
119  Cal.  74,  51  Pac.  18;  Otto  v.  Journeymen 
Tailors'  Protective,  etc..  Union,  75  Cal.  308, 
314,  17  Pac.  217,  7  Am.  St.  Rep.  156,  where 
it  is  said:  "  In  the  matter  of  expulsion,  the 
society  acts  in  a  quasi- judicial  character,  and 
so  far  as  it  confines  itself  to  the  exercise  of 
the  powers  vested  in  it,  and  in  good  faith  pur- 
sues the  methods  prescribed  by  its  laws,  such 
laws  not  being  in  violation  of  the  laws  of 
the  land  or  any  inalienable  right  of  the 
member,  its  sentence  is  conclusive,  like  that 
of  a  judicial  tribunal." 

Illinois. —  Chicago  Bd.  of  Trade  v.  Nelson, 
162  111.  431,  44  N.  E.  743,  53  Am.  St.  Rep. 
312  [reversing  62  111.  App.  541];  People  v. 
Women's  Catholic  0.  of  F.,  162  111.  78,  44 
N.  E.  401  [affirming  59  111.  App.  390]  ;  Peo- 
ple V.  Chicago  Bd.  of  Trade,  80  111.  134;  Peo- 
ple V.  Chicago  Bd.  of  Trade,  45  111.  112;  Bees- 
ley  V.  Chicago  Journeymen  Plumbers'  Pro- 
tective, etc.,  Assoc.,  44*^111.  App.  278. 


Louisiana. —  State  v.  Stevedores'^  etc., 
Benev.  Assoc.,  43  La.  Ann.  1098,  10  So.  169. 

Massachusetts. —  Spiiman  v.  Supreme  Coun- 
cil H.  C,  157  Mass.  128,  31  N.  E.  776;  Bar- 
rows V.  ^lassachusetts  Medical  Soc,  12  Cush. 
402. 

Michigan. —  People  v.  St.  George's  Soc,  28 
Mich.  201.  See  also  Hargnell  r.  Lafayette 
Benev.  Soc,  47  Mich.  648;  Burt  v.  Grand 
Lodge  F.  &  A.  M.,  44  Mich.  208. 

Missouri. —  State  v.  Grand  Lodge  1.  0. 
O.  F.,  8  Mo.  App.  148. 

New  Jersey. —  Zeliff  r.  Grand  Lodge  K.  of 
P.,  53  X.  J.  L.  536,  22  Atl.  63. 

New  York. —  People  v.  New  York  Produce 
Exch.,  149  X.  Y.  40U  44  X.  E.  84  [reversing 
8  Misc.  .552,  29  X.  Y.  Suppl.  307]  ;  People  v. 
Manhattan  Chess  Club,  23  Misc.  500,  52 
X.  Y.  Suppl.  726  [affirmed  in  34  N.  Y.  App. 
Div.  031,  55  X.  Y.  Suppl.  1145].  See  also 
Ex  p.  Paine,  1  Hill  665. 

Ohio. —  State  v.  Algemeiner  Verein,  7  Ohio 
Dec  (Reprint)  449,  3  Cine  L.  Bui.  295; 
State  V.  Aurora  Relief  Soc,  7  Ohio  Dec 
(Reprint)   334,  2  Cine  L.  Bui.  125. 

Penmylvania. —  Com.  v.  Philadelphia  Union 
League,  135  Pa.  St.  301,  19  Atl.  1030,  20  Am. 
St.  Rep.  870,  8  L.  R.  A.  195;  Hibernia  Fire 
Engine  Co.  v.  Com.,  93  Pa.  St.  264;  Society 
for  Visitation  of  Sick,  etc.  v.  Com.,  52  Pa. 
St.  125,  91  Am.  Dec.  139;  Com.  v.  German 
Soc  for  Milt.  Svipj)ort.  etc.,  15  Pa.  St.  251  ; 
Black  and  White  Smiths'  Soc.  v.  Vandyke,  2 
Whart.  309,  30  Am.  Dec  263;  Com.  r.  Pike 
Ben.  Soc,  8  Watts  &  S.  247  ;  Com.  v.  Ken- 
sington German  Ben.  Soc,  17  Phila.  277. 

Texas. —  Screwmen's  Benev.  Assoc.  v.  Ben- 
son, 76  Tex.  552.  13  S.  W'.  379;  Manning  v. 
San  Antonio  Club,  63  Tex.  166,  51  Am.  Rep. 
639. 

Validity  of  expulsion  and  remedies  in  the 

case  of  particular  corporations  see  Clubs,  7 
Cyc.  262;  Exchanges,  17  Cyc.  860;  Labof. 
Unions,  24  Cyc.  826;  Mutual  Benefit  In- 
surance; Physicians  and  Suegeons;  Re- 
ligious Societies;  and  other  like  special 
titles. 

33.  Alabama. —Mo?>q\q\  v.  Collins,  133  Ala. 
326,  32  So.  131. 

California. —  Levy  v.  Magnolia  Lodge  Xo. 
29  I.  O.  O.  F.,  110  Cal.  297,  42  Pac.  887. 

Illinois. —  People  v.  Grand  Lodge  K.  of  P., 
166  111.  71,  46  X.  E.  768  [affirming  60  111. 
App.  550]  ;  People  v.  Women's  Catholic  0. 
of  F.,  162  111.  78,  44  X.  E.  401  [affirming 
59  111.  App.  390]. 

Michigan. —  People  v.  St.  George's  Soc,  28 
Mich.  261. 

New  Jersey. —  Zeliff  v.  Grand  Lodge  K.  of 
P.,  53  X.  J.  L.  536,  22  Atl.  63. 
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cable  or  unreasonable  and  inadeqiiate,^"^  or  would  prove  vain  and  useless.^^  Man- 
damus will  not  lie  after  the  relator  has  brought  an  action  to  recover  damages  for 
the  illegal  expulsion.^'^ 

d.  Admission  to  Membership.  Where  the  law  prescribes  the  qualifications  of 
members  of  the  corporation  and  gives  an  absolute  right  to  membership,  and  the 
corporation  refuses  to  admit  a  person  who  is  duly  qualified,  mandamus  will  lie  to 
compel  his  admission  but  the  right  to  admission  must  be  clear.^^  The  writ 
will  not  be  granted  wliere  it  clearly  appears  that  the  relator,  if  admitted,  would 
be  immediately  liable  to  expulsion ;  ^  where  the  admission  fees  prescribed  by  the 
by-laws  are  not  paid  ;  '^^  or  where,  under  its  charter,  the  corporation  is  the  sole  judge 
of  the  qualifications  of  members  and  the  right  to  membership.^^ 


'New  York. —  People  v.  Manhattan  Chess 
Club,  23  Misc.  500,  52  N.  Y.  Suppl.  726. 

Ohio. —  State  v.  Knights  of  Golden  Rule. 
9  Ohio  Dec.  (Reprint)  1,  10  Cine.  L.  Bui.  2. 

Pennsylvania. —  German  Reformed  Church 
V.  Com.,  3  Pa.  St.  282 ;  Crow  v.  Capital  City 
Council,  26  Pa.  Super.  Ct.  411. 

Texas. —  Screwmen's  Benev.  Assoc.  v.  Ben- 
son, 76  Tex.  552,  l3  S.  W.  379;  Benson  v. 
Screwmen's  Benev.  Assoc.,  2  Tex.  Civ.  App. 
66,  21  S.  W.  562. 

England. —  Prohurst's  Case,  Carth.  168, 
mandamus  not  granted  to  restore  a  fellow  of 
a  college  without  appealing  to  a  visitor. 

Mandamus  to  compel  hearing  of  appeal. — 
Where  the  constitution  and  by-laws  of  an 
association  provide  that  a  member  thereof 
who  has  been  expelled  may  appeal  from  the 
action  of  a  subordinate  lodge  expelling  him 
to  a  certain  officer,  mandamus  will  lie  to 
compel  such  officer  to  entertain  jurisdiction 
of  such  appeal  and  determine  it,  if  on  proper 
application  he  refuses  to  do  so.  State  v. 
Knights  of  Golden  Rule,  9  Ohio  Dec.  (Re- 
print) 1,  10  Cine.  L.  Bui.  2. 

34.  People  v.  Musical  Mut.  Protective 
Union,  118  N.  Y.  101,  23  N.  E.  129  [affirm- 
ing 47  Hun  2731,  holding  that  where  the  by- 
laws of  a  corporation  authorized  it  to  re- 
instate an  expelled  member  by  a  vote  of 
a  two- thirds  majority  of  all  members  present, 
after  his  having  paid  all  dues  and  fines  stand- 
ing against  him  and  an  extra  fine  of  fifty  dol- 
lars, and  provided  that  applicants  for  re- 
instatement must  pass  an  examination  as  in 
the  case  of  applications  for  original  member- 
ship, a  person  unlawfully  expelled  was  not 
required  to  exhaust  the  means  so  provided 
for  reinstatement  before  resorting  to  man- 
damus, as  these  provisions  related  to  cases 
of  expulsion  supported  by  proceedings  law- 
fully conducted,  and  where  the  appeal  was 
to  the  discretionary  power  of  the  society. 

35.  Brown  v.  Supreme  Ct.  I.  O.  F.,  176 
N.  Y.  132,  68  N.  E.  145  [affirming  66  N.  Y. 
App.  Div.  259.  72  N.  Y.  Suppl.  806  {affirming 
34  Misc.  556,  70  N.  Y.  Suppl.  397)];  Weiss 
V.  Musical  Mut.  Protective  Union,  189  Pa. 
St.  446,  42  Atl.  118,  69  Am.  St.  Rep.  820, 
holding  that  where  no  appeal  was  authorized 
by  the  by-laws  of  a  mutual  protective  union, 
a  resolution  instructing  the  directors  to  in- 
vestigate charges  against  certain  members 
and,  if  found  guilty,  expel  them,  and  provid- 
ing for  an  appeal  to  the  union  from  the  de- 
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cision  of  the  directors,  did  not  require  mem- 
bers so  expelled  to  appeal  to  the  union  before 
resorting  to  mandamus,  where  the  resolution 
required,  as  a  cordition  precedent,  a  compli- 
ance wit] I  the  findings  of  the  directors  and 
the  payment  of  all  expenses. 

Foreign  corporations. — It  has  been  held  that 
the  fact  that  the  body  within  the  organiza- 
tion to  which  the  appeal  must  be  taken  is  a 
corporation  of  another  state  does  not  change 
the  rule,  since  it  is  to  be  presumed  that  such 
appellate  body  will  do  justice  betwen  the 
parties.  Zeliff  v.  Grand  Lodge  K.  of  P.,  53 
N.  J.  L.  536,  22  Atl.  63. 

36.  State  v.  Grand  Lodge,  A.  O.  U.  W.,  70 
Mo.  App.  456;  Brown  v.  Supreme  Ct.  I.  0. 
F.,  176  ^N.  Y.  132,  68  N.  E.  145  [affirming 
66  N.  Y.  App.  Div.  259,  72  N.  Y.  Suppl.  806 
{affirming  34  Misc.  556,  70  N.  Y.  Suppl. 
397)],  holding  that  the  fact  that  if  a 
suspended  member  was  denied  reinstatement, 
the  constitution  and  by-laws  provided  that 
he  might  appeal  to  various  courts  or  tri- 
bunals within  the  association,  and  that  no 
member  should  be  entitled  to  bring  any  civil 
action  or  legal  proceeding  until  he  should 
exhaust  all  the  rem.edies  by  such  appeals, 
did  not  debar  him  from  relief  in  the  courts 
where  the  obstacles  to  the  prosecution  of  an 
appeal  amounted  to  almost  a  denial  of  justice, 
and  where,  if  prosecuted,  no  relief  would  re- 
sult therefrom. 

37.  State  v.  Lipa,  28  Ohio  St.  665. 

38.  People  v.  Erie  County  Medical  Soc,  32 
N.  Y.  187  [affirming  25  How.  Pr.  333]  (to 
medical  society)  ;  Rex  v.  Askew,  4  Burr.  2188 
(to  college  of  physicians)  ;  Rex  v.  Turkey  Co., 
2  Burr.  943,  999  (to  company  of  merchants)  ; 
Reg.  V.  Pharmaceutical  Soc,  1  Jur.  N.  S. 
470  (to  pharmaceutical  society)  ;  Rex  v. 
Hostmen  Fraternity,  Str.  1223 ;  Dacosta  v. 
Russia  Co.,  Str.  783;  Taverner's  Case,  T. 
Raym.  446  (to  company  of  vintners). 

39.  Boyer  v.  Saving  Fund,  1  Leg.  Rec. 
(Pa.)  231. 

40.  Ex  p.  Paine,  1  Hill  (N.  Y.)  665. 

41.  Taverner's  Case,  T.  Raym.  446. 

42.  State  v.  Louisiana  Bar  Assoc.,  Ill  La. 
967,  36  So.  50,  241  (holding  that  mandamus 
would  not  lie  to  compel  admission  to  a  bar 
association,  as  the  association  was  the  sole 
judge  of  the  right  to  membership)  ;  People 
V.  Holstein-Friesian  Assoc.,  41  Hun  (N.  Y.) 
439  (holding  that  mandamus  would  not  lie 
to   compel   a   cattle-breeding  association  to 
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e.  Right  to  Subscribe  For  Shares.  It  has  been  held  that  mandamus  will  not 
lie  to  compel  a  corporation  to  allow  a  subscription  for  shares  of  its  capital  stock, 
as  the  remedy  by  action  for  damages  for  denial  of  the  right  is  adequate.^^ 

f.  Issue  of  Certificates  of  Stock.  As  a  general  rule  mandamus  will  not  lie  to 
compel  a  corporation  or  its  officers  to  issue  a  certificate  of  stock  to  one  entitled 
thereto,  since  he  has  an  adequate  remedy  at  law  by  action  against  the  corporation 
for  the  value  of  the  stock  claimed.^"^  There  are  some  cases,  however,  in  which  it 
has  been  held  that  the  writ  will  lie  if  the  right  to  the  certificate  is  clear/^ 

g.  Transfer  of  Shares.  By  the  weight  of  authority,  mandamus  will  not  lie 
in  ordinary  cases  to  compel  a  corporation  or  its  officers  to  transfer  stock  on  its 
books  and  issue  new  certificates  to  the  transferee,  since  the  right  is  a  purely 
private  one,  and  there  is  generally  an  adequate  remedy  by  an  action  against  the 
corporation  for  damages    or  by  a  suit  in  equity  to  secure  a  decree  ordering  the 


admit  the  relator  as  a  member  and  register 
his  cattle,  as  the  association  was  a  purely- 
private  corporation  with  the  right  to  admit 
such  members  as  it  saw  lit). 

Inns  of  court,  etc. —  In  England  it  was  held 
that  mandamus  would  not  lie  to  compel  the 
admission  of  an  attorney  to  an  inn  of  court 
(Bex  r.  Barnard's  Inn.  5  A.  &  E.  17,  2  Harr. 
&  W.  62,  31  E.  C.  L.  505;  Rex  v.  Allen,  5 
B.  &  Ad.  984,  3  N.  &  184,  27  E.  C.  L.  413 ; 
Rex  V.  Lincoln's  Inn,  4  B.  &  C.  855,  7  D.  &  R. 
351,  28  Rev.  Rep.  482,  10  E.  C.  L.  830),  or 
to  compel  an  archbishop  to  admit  a  doctor  of 
the  civil  law  as  an  advocate  of  the  court  of 
arches  (Rex  r.  Canterburv,  8  East  213). 

43.  U.  S.  V.  Alexandria  Bank,  24  Fed.  Cas. 
No.  14,514,  1  Crancli  C.  C.  7.  See  also 
American  Asvlum  for  Education,  etc.  v. 
Phoenix  Bank/4  Conn.  172,  10  Am.  Dec.  112. 

44.  Connecticut. —  American  Asylum  for 
Education,  etc.  v.  Phoenix  Bank,  4  Conn.  172, 
10  Am.  Dec.  112. 

Maine. —  Townes  v.  Nichols,  73  Me.  515. 

Minnesota. —  Baker  r.  Marshal,  15  Minn. 
177,  holding  that  where  there  were  two 
claimants  to  certain  shares  of  stock  and  the 
certificates  were  issued  to  the  wrongful 
claimant,  the  other  had  an  adequate  remedy 
by  action,  and  mandamus  would  not  lie  to 
compel  the  issue  of  certificates  to  him. 

Missouri. —  State  v.  St.  Louis  Paint  Mfg. 
Co.,  21  Mo.  App.  520. 

Nevada. —  State  v.  Guerrero,  12  Nev.  105. 

'New  Jersey. —  Morton  v.  Timken,  48  N.  J. 
L.  87,  2  Atl.  783. 

Hew  York. —  People  r.  Miller,  39  Hun 
557  [affirmed  in  114  N.  Y.  636,  21  N.  E. 
1120]. 

OTiio.— State  v.  Carpenter,  51  Ohio  St.  83, 
37  N.  E.  261,  46  Am.  St.  Rep.  556,  holding 
that  the  remedy  is  by  action  for  damages  or 
a  suit  in  equity  to  compel  the  issue  and  the 
delivery  of  the  certificate,  as  the  Ohio  stat- 
ute provides  that  the  writ  of  mandamus 
shall  not  issue  where  there  is  a  plain  and 
adequate  remedy  in  the  ordinary  course  of 
the  law. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  261. 
Issue  of  new  certificate  on  transfer  of  stock 

see  infra,  VII,  A,  4.  g. 

45.  State  v.  New  Orleans  Gaslight  Co.,  25 
La.  Ann.  413  (where  the  writ  Avas  issued  to 
compel  a  corporation  to  issue  new  certifi- 


cates in  the  place  of  certificates  which  had 
been  lost)  ;  Rice  v.  Pacific  R.  Co.,  55  Mo. 
146;  State  r.  Cheraw,  etc.,  R.  Co.,  16  S.  C. 
524. 

Issue  to  county  or  other  municipality  see 

infra,  VII,  A,  9,  j,  (i),  (k). 

The  right  must  be  clear. — State  v.  St.  Louis 
Paint  Mfg.  Co.,  21  Mo.  App.  526.  If  the 
claim  is  a  doubtful  one,  involving  the  neces- 
sity of  litigation  to  settle  it,  the  remedy  by 
mandamus  must  be  denied.  Townes  v. 
Nichols,  73  Me.  515. 

Excess  of  authorized  amount  of  capital 
stock. —  Mandamus  will  not  lie  to  compel  a 
corporation  to  issue  stock  in  excess  of  the 
amount  authorized  by  its  charter.  Boyer  v. 
Saving  Fund,  1  Leg".  Reo.  (Pa.)  231.  See 
also  Smith  r.  North  American  Min.  Co.,  I 
Nev.  423;  Mechanics'  Bank  v.  New  York,  etc., 
R.  Co.,  13  N.  Y.  599. 

46.  California. —  Kimball  v.  Union  Water 
Co.,  44  Cal.  173,  13  Am.  Rep.  157  lover- 
ruling  in  effect  People  v.  Crockett,  9  Cal. 
112].  Compare  Herbert  Kraft  Co.  Bank  v. 
Orland  Bank,  133  Cal.  64,  65  Pac.  143. 

Connecticut. —  Tobey  v.  Hakes,  54  Conn. 
274,  7  Atl.  551,  1  Am.  St.  Rep.  114.  See  also 
American  Asylum  for  Education,  etc.  v. 
Phoenix  Bank,  4  Conn.  172,  10  Am.  Dec. 
112. 

Georgia. —  Terrell  v.  Georgia  R.,  etc.,  Co., 
115  Ga.  104,  41  S.  E.  262;  State  Bank  v. 
Harrison,  66  Ga.  696. 

Massachusetts. —  Stackpole  v.  Seymour, 
127  Mass.  104;  Murray  v.  Stevens,  110  Mass. 
95. 

Michigan.— Clsirke  v.  Hill,  132  Mich.  434, 
93  N.  W.  1044. 

Minnesota. —  See  Baker  v.  Marshal,  15 
Minn.  177. 

Missouri. —  State  r,  Rombauer,  46  Mo. 
155.  See  also  State  v.  St.  Louis  Paint  Mfg. 
Co.,  21  Mo.  App.  526. 

Montana. —  Durfee  v.  Harper,  22  Mont. 
354,  56  Pac.  582. 

New  Jersey. —  Galbraith  v.  People's  Bldg., 
etc.,  Assoc.,  43  N.  J.  L.  389. 

New  York. —  People  v.  Miller,  39  Hun  557 
[affirmed  in  114  N.  Y.  636,  21  N.  E.  1120]; 
People  V.  Parker  Vein  Coal  Co.,  1  Abb.  Pr. 
128,  10  How.  Pr.  543;  Esc  p.  Fireman's  Ins. 
Co.,  6  Hill  243;  Shipley  v.  Mechanics'  Bank, 
10  Johns.  484. 
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transfer.''^  Some  courts,  however,  have  held  that  mandamus  v^ill  lie,''^  as  the 
remedy  by  action  for  refusal  to  permit  a  transfer  is  too  doubtful  and  uncertain  in 
its  character  to  supersede  the  specilic  and  speedier  remedy  by  mandanms.'*^  The 
writ  will  lie  if  it  is  authorized  by  statute  or,  it  seems,  if  the  duty  to  register 
transfers  is  expressly  imposed  by  statute,^^  or  if  there  are  special  circumstances 
in  any  case  rendering  the  remedy  by  action  for  damages  inadequate.^^  Man- 
damus will  lie,  where  the  riglit  is  clear,  to  compel  a  transfer  of  stock  to  the  pur- 
chaser of  the  same  at  a  judicial  sale,  as  required  by  statute.^'^    In  no  case  will  the 


Ohio. —  Freon  v.  Carriage  Co.,  42  Ohio  St. 
30,  51  Am.  Rep.  794;  State  Enterprise 
Carriage  Co.,  9  Ohio  Dec.  (Reprint)  152,  11 
Cine.  L.  Bui.  103. 

Oregon. —  Slemmons  v.  Thompson,  23  Oreg. 
215,  31  Pac.  514;  Durham  j;.  Monumental 
Silver  Min,  Co.,  9  Oreg.  41. 

Fenmylvania. —  Birmingham  F.  Ins.  Co. 
V.  Com.,  92  Pa.  St.  72. 

Rhode  Island. —  Wilkinson  v.  Providence 
Bank,  3  R.  I.  22. 

England. —  Rex    v.   London  Assur.   Co.,  5 

B.  &  Aid.  899,  1  D.  &  R.  510,  7  E.  C.  L.  489; 
Rex  V.  Bank  of  England,  Dougl.  (3d  ed.) 
524. 

Canada. —  Ex  p.  Watson,  16  N.  Brunsw. 
600. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  34, 
261. 

47.  Clarke  v.  Hill,  132  Mich.  434,  93  N.  W. 
1044;  Durfee  v.  Harper,  22  Mont.  354,  56 
Pac.  582;  State  v.  Enterprise  Carriage  Co., 
9  Ohio  Dec.  (Reprint)  152,  11  Cine.  L.  Bui. 
103. 

48.  Indiana. —  Burnsville  Turnpike  Co.  v. 
State,  119  Ind.  382,  20  421,  3  l.  R.  A. 
265;  Green  Mount,  etc.,  Turnpike  Co.  ?;. 
Bulla,  45  Ind.  1.  And  see  Helm  v.  Swiggett, 
12  Ind.  194. 

Louisiana. —  State  r.  Orleans  R.  Co.,  38 
La.  Ann.  312. 

South  Carolina. —  State  v.  Mclver,  2  S.  C. 
25. 

Tennessee. —  Memphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  697. 

Wisconsin. —  In  re  Klaus,  67  Wis.  401,  29 
N.  W.  582. 

Compare  Campbell  v.  Morgan,  4  111.  App. 
100. 

49.  State  v.  Mclver,  2  S.  C.  25;  Memphis 
Appeal  Pub.  Co.  v.  Pike,  9  Heisk.  (Tenn.) 
697. 

50.  Reg.  V.  Shropshire  Union  R.,  etc.,  Co., 
L.  R.  8  Q.  B.  4?.0,  42  L.  J.  Q.  B.  193,  21 
Wkly.  Rep.  953  {reversed  on  other  grounds 
in  L.  R.  7  H.  L.  496,  45  L.  J.  Q.  B.  31,  32 
L.  T.  Rep.  N.  S.  283,  23  Wkly.  Rep.  709]; 
Reg.  V.  Carnatic  R.  Co.,  L.  R.  8  Q.  B.  299, 
42  L.  J.  Q.  B.  169,  28  L.  T.  Rep.  N.  S.  413, 
21  Wkly.  Rep.  621;  Norris  v.  Irish  Land  Co., 
8  E.  &  B.  512,  4  Jur.  N.  S.  235,  27  L.  J. 
Q.  B.  115,  6  Wkly.  Rep.  55,  92  E.  C.  L.  512; 
Crawford   v.   Provincial  Ins.  Co.,   8  U.  C. 

C.  P.  263. 

51.  Murray  r.  Stevens,  110  Mass.  95; 
Slemmons  v.  Thompson,  23  Oreg.  215,  31 
Pac.  514,  holding  that  mandamus  would  lie 
to  compel  a  transfer  where  the  breach  of  duty 
alleged  was  the  refusal  of  the  corporation  to 
transfer  the  stock  and  enroll  plaintiff  on  its 
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books  as  a  stock-holder,  and  the  fraudulent 
acts  of  its  agents  in  disposing  of  its  prop- 
erty under  a  secret  trust  for  private  advan- 
tage in  fraud  of  the  rights  of  plaintiff,  and 
which  rendered  the  corporation  apparently 
insolvent.  In  Ohio,  however,  it  has  been 
held  that  the  fact  that  the  business  of  the 
corporation  is  very  profitable,  that  its  shares 
of  stock  have  no  known  market  value,  or  are 
greatly  enhanced  by  the  good-will  of  a  grow- 
ing business,  does  not  vary  the  rule,  where 
the  actual  value  is  ascertainable  in  an  action 
to  recover  damages.  Freon  v.  Carriage  Co., 
42  Ohio  St.  30,  51  Am.  Rep.  794.  It  has  also 
been  held  that  mandamus  will  not  lie  to  com- 
pel a  transfer  of  stock  on  the  books  of  the 
corporation,  even  though  the  stock  has  pe- 
culiar elements  of  value,  by  reason  of  which 
its  value  is  incapable  of  compensation  in 
damages,  since  in  such  case  the  transferee 
has  a  remedy  in  equity  for  a  decree  trans- 
ferring the  same.  State  v.  Enterprise  Car- 
riage Co.,  9  Ohio  Dec.  (Reprint)  152,  11 
Cine.  L.  Bui.  103.  See  also  Clarke  v.  Hill, 
132  Mich.  434,  93  N.  W.  1044;  Durfee  v. 
Harper,  22  Mont.  354,  56  Pac.  582. 

52.  Georgia. —  State  Bank  v.  Harrison,  66 
Ga.  690;  Bailey  v.  Strohecker,  38  Ga.  259,  95 
Am.  Dec.  88,  on  the  ground  that  in  such  case 
the  officer  of  the  corporation  becomes  pro  hac 
vice  a  public  officer.  But  it  has  been  held 
that  an  order  granted  by  a  judge,  appointing 
a  trustee  for  a  designated  person  and  au- 
thorizing such  trustee  to  sell  described  stock 
in  a  railroad  company  in  which  that  person 
has  an  interest,  does  not  bring  the  case 
within  this  exception,  so  as  to  afford  a 
proper  basis  for  a  writ  of  mandamus  against 
the  company  compelling  it  to  transfer  the 
stock  in  question  to  the  trustee,  in  order  that 
he  may  make  a  sale  of  the  same  under  and 
bv  virtue  of  such  order  of  the  court.  Terrell 
V.  Georgia  R.,  etc.,  Co.,  115  Ga.  104,  41  S.  E. 
262. 

Illinois. —  People  f.  Goss,  etc.,  Mfg.  Co.,  99 
111.  355. 

Indiana. —  State  v.  Jeffersonville  First  Nat. 
Bank,  89  Ind.  302. 

Iowa. —  See  Croft  v.  Colfax  Electric  Light, 
etc.,  Co.,  113  Iowa  455,  85  N.  W.  761. 

North  Carolina. —  Cooper  v.  Dismal  Swamp 
Canal  Co.,  6  N.  C.  195. 

Oregon. —  Slemmons  v.  Thompson,  23  Oreg. 
215,  31  Pac.  514  {explaining  Durham  i*. 
Monumental  Silver  Min.  Co.,  9  Oreg.  41]. 

Tennessee. —  IMemphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  697. 

United  States.— Hsiir  v.  Burnell,  106  Fed. 
280. 

Canada. —  Goodwin  v.  Ottawa,  etc.,  R.  Co., 


MANDAMUS 


[26  Cye.]  349 


writ  be  granted  if  the  title  to  the  stock  is  disputed  and  the  right  to  the  relief 
asked  for  is  not  clear,^  or  where  the  relator's  claim  rests  on  a  mere  equitable 
riglit,^  or  equitable  issues  are  involved.^^ 

h.  Inspection  of  Books,  Papers,  and  Reeords.^^  AYlien  a  stock-holder  or  mem- 
ber of  a  corporation  has  a  right,  either  under  a  statute  or  at  common  law,  to  an 
inspection  of  the  books,  papers,  or  records  of  the  corporation,  by  himself  or  by 
his  agent  or  attorney,^'  including  the  right  to  make  extracts  or  copies,^^  and  the 
corporation  or  its  officers  or  agents  wrongfully  deny  him  such  right,  he  may 
enforce  the  same  by  mandamus,^^  unless  such  remedy  is  excluded  by  stat- 


13  U.  C.  C.  P.  254;  Matter  of  Guillot,  26 
U.  C.  Q.  B.  24G  (where,  however,  the  writ 
was  refused  because  there  had  been  no  proper 
demand  and  refusal)  ;  Goodwin  r.  Ottawa, 
etc.,  R.  Co.,  22  U.  C.  Q.  B.  186  (where  the 
writ  was  refused  on  the  merits), 

53.  Indiana. —  Burnsville  Turnpike  Co.  v. 
State,  119  Ind.  382,  20  N.  E.  421,  3  L.  R.  A. 
265. 

Neio  Jersey. —  State  v.  Warren  Foundry, 
etc.,  Co.,  32  N.  J.  L.  439. 

New  York. —  People  v.  Parker  Vein  Coal 
Co.,  10  How.  Pr.  186  [affirmed  in  1  Abb.  Pr. 
128,  10  How.  Pr.  543]. 

Oregon. —  Slemmons  r.  Thompson,  23  Oreg. 
215,  31  Pac.  514;  Durham  v.  Monumental 
Silver  Min.  Co.,  9  Oreg.  41. 

Pennsylvania. —  Birmingham  F.  Ins.  Co.  v. 
Com.,  92  Pa.  St.  72. 

England. —  Law  Guarantee,  etc.,  Soc.  v. 
Bank  of  England,  24  Q.  B.  D.  406,  54  J.  P. 
582,  62  L.  T.  Rep.  N.  S.  496,  38  Wkly.  Rep. 
493;  Reg.  V.  Londonderry,  etc.,  Co.,  13  Q.  B. 
998,  13  Jur.  939.  18  L.  J.  Q.  B.  343,  6  R.  & 
Can.  Cas.  1,  66  E.  C.  L.  998;  Reg.  v.  Liver- 
pool, etc.,  R.  Co.,  16  Jur.  949,  21  L.  J.  Q.  B. 
284. 

Canada. —  Goodwin  v.  Ottawa,  etc.,  R.  Co., 
22  U.  C.  Q.  B.  186. 

Assignment,  power  of  attorney,  and  proof 
of  title. —  A  corporation  cannot  be  compelled 
by  mandamus  to  do  that  which  it  would  have 
no  authority  to  do  voluntarily;  and  there- 
fore as  a  turnpike  company  had  no  power  to 
transfer  upon  its  books  one  person's  stock  to 
another  without  the  production  of  a  written 
assignment,  power  of  attorney,  or  other  proof 
of  title,  it  was  held  that  mandamus  would 
not  lie  to  compel  it  to  do  so.  Burnsville 
Turnpike  Co.  r.  State,  119  Ind.  382,  20  N.  E. 
421.  3  L.  R.  A.  265. 

Discretion. —  Wliere  it  is  within  the  dis- 
cretion of  the  directors  to  allow  a  transfer, 
the  writ  will  not  lie.  Matter  of  McDonald, 
6  Ont.  Pr.  309.  See  supra.  VII,  A,  2,  text 
and  note  12. 

Bad  faith  as  ground  for  denying  writ  see 
Reg.  V.  Liverpool,  etc..  R.  Co.,  21  L.  J.  Q.  B. 
284. 

54.  Burnsville  Turnpike  Co.  v.  State,  119 
Ind.  382,  20  N.  E.  421,  3  L.  R.  A.  265.  See 
supra,  II,  B,  3. 

55.  Croft  V.  Colfax  Electric  Light,  etc., 
Co.,  113  Iowa.  455,  85  N.  W.  761,  where  a 
petition  for  mandamus  by  a  purchaser  of 
stock  at  an  execution  sale  to  compel  a  trans- 
fer by  the  company  was  transferred  to  the 
equity  docket  because  the  execution  debtor 


set  up  payment  of  the  debt,  and  equitable 
issues  were  thus  raised. 

56.  Inspection:  By  creditor  of  corpora- 
tion see  infra,  VII,  A,  7,  d.  By  director  or 
other  officer  see  infra,  VII,  A,  6,  c.  By  pub- 
lic officer  see  infra,  VII,  A,  9,  e.  Of  books, 
papers,  and  records  of  foreign  corporation 
see  infra,  VII,  B. 

57.  Foster  v.  White,  86  Ala.  467,  6  So.  88; 
State  V.  Bienville  Oil  Works,  28  La.  Ann. 
204 ;  State  v.  Sportsman's  Park,  etc.,  Assoc., 
29  Mo.  App.  326 ;  Mitchell  v.  Rubber  Reclaim- 
ing Co.,  (N.  J.  Ch.  1892)  24  Atl.  407.  See 
Corporations,  10  Cyc.  958. 

58.  Swift  V.  State,  7  Houst.  (Del.)  338,  6 
Atl.  856,  32  Atl.  143,  40  Am.  St.  Rep.  127 
{affirming  7  Houst.  137,  30  Atl.  781]  ;  Var- 
ney  v.  Baker,  (Mass.  1907)  80  N.  E.  524; 
Tuttle  V.  Iron  Nat.  Bank,  170  N.  Y.  9,  62 
N.  E.  761  [affirming  67  N.  Y.  App.  Div.  627, 
73  N.  Y.  Suppl.  1150];  Rex  v.  Merchant 
Tailors'  Co.,  2  B.  &  Ad.  115,  9  L.  J.  K.  B. 
O.  S.  146,  22  E.  C.  L.  57.  And  see  Corpo- 
rations, 10  Cyc.  958. 

59.  Alabama. —  Cobb  v.  Lagarde,  129  Ala. 
488,  30  So.  326;  Winter  r.  Baldwin,  89  Ala. 
483,  7  So.  734;  Foster  v.  White,  86  Ala.  467, 
6  So.  88. 

California. —  Johnson  v.  Langdon,  135  Cal. 
624,  67  Pac.  1050,  87  Am.  St.  Rep.  156; 
Gavin  v.  Pacific  Coast  Mar.  Firemen's  Union, 
2  Cal.  App.  638,  84  Pac.  270. 

Delaware. —  State  v.  Pan-American  Co., 
(1904)  61  Atl.  398;  Swift  v.  State,  7  Houst. 
338,  6  Atl.  856,  32  Atl.  143,  40  Am.  St.  Rep. 
127  [affirming  7  Houst.  137,  30  Atl.  781]. 

Illinois.— Stone  v.  Kellogg,  165  111.  192,  46 
N.  E.  222,  56  Am.  St.  Rep.  240  [affirming  62 
111.  App.  444]  ;  Meysenburg  v.  People,  88  111. 
App.  328;  Mathews  v.  McClaughry,  83  111. 
App.  224;  Crown  Coal,  etc.,  Co.  v.  Thomas, 
60  111.  App.  234. 

Louisiana. — State  v.  North  American  Land, 
etc.,  Co.,  105  La.  379,  29  So.  910;  State  v. 
New  Orleans  Gaslight  Co.,  49  La.  Ann.  1556, 
22  So.  815;  State  v.  Accommodation  Bank,  28 
La.  Ann.  874;  State  v.  Bienville  Oil  Works 
Co.,  28  La.  Ann.  204;  Cockburn  v.  Union 
Bank,  13  La.  Ann.  289  (inspection  of  discount 
book  of  bank)  ;  Hatch  v.  New  Orleans  City 
Bank,  1  Rob.  470. 

Maryland. —  Weihenmayer  r.  Bitner,  88 
Md.  325,  42  Atl.  245,  45  L.  K.  A.  446. 

Massachusetts. —  Varney  v.  Baker,  (1907) 
80  N.  E.  524. 

Michigan. —  People  v.  Walker,  9  Mich.  328. 

Missouri. —  State  v.  Laughlin,  53  Mo.  App. 
542;  State  v.  Sportsman's  Park,  etc.,  Assoc., 
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ute  ;  but  to  entitle  liini  to  the  writ  liis  status  as  a  stock-holder  or  member  must  be 
sufficiently  established/^  his  right  of  inspection  must  be  clear/^  and  he  must  have 
exhausted  any  remedies  within  the  corporation  that  may  be  prescribed  by  statute.*^ 
Except  in  so  far  as  the  rule  has  been  changed  by  statute,  the  writ  will  only  be 
granted  to  protect  the  relator's  interest  as  stock-holder  or  member,  and  only 
where  it  is  sought  in  good  faith  and  for  a  necessary  or  proper  purpose  and  as 
a  rule  there  must  have  been  a  proper  demand  upon  and  refusal  by  the  corpo- 


29  Mo.  App.  326;  State  v.  St.  Louis,  etc.,  R. 
Co.,  29  Mo.  App.  301. 

'New  Jersey. —  Garcin  v.  Trenton  Rubber 
Mfg.  Co.,  (Ch.  1905)  60  Atl.  1098;  Fuller  v. 
Hollander,  61  N.  J.  Eq.  648,  47  Atl.  646; 
Trimble  v.  American  Sugar  Refining  Co.,  61 
N.  J.  Eq.  340,  48  Atl.  912;  Stettauer  v.  New 
York,  etc.,  Constr.  Co.,  42  N.  J.  Eq.  46,  6 
Atl.  303;  Huylar  v.  Cragin  Cattle  Co., '40 
N.  J.  Eq.  392,  2  Atl.  274;  Mitchell  v.  Rubber 
Reclaiming  Co.,  (Ch.  1892)  24  Atl.  407. 

'New  York. —  Tuttle  v.  Iron  Nat.  Bank,  170 
N.  Y.  9,  62  N.  E.  761  [affirming  67  N.  Y. 
App.  Div.  627,  73  N.  Y.  Suppl.  1150];  In  re 
Steinway,  159  N.  Y.  250,  53  N.  E.  1103,  45 
L.  R.  A.  461  [affirming  31  N.  Y.  App.  Div. 
70,  52  N.  Y.  Suppl.  343];  Sage  v.  Lake 
Shore,  etc.,  R.  Co.,  70  N.  Y.  220;  Matter  of 
Coats,  75  N.  Y.  App.  Div.  567,  78  N.  Y. 
Suppl.  429;  People  v.  Nassau  Ferry  Co.,  86 
Hun  128,  33  N.  Y.  Suppl.  244;  People  v. 
Crawford,  68  Hun  547,  22  N.  Y.  Suppl.  1025; 
People  V.  Eadie,  63  Hun  320,  18  N.  Y.  Suppl. 
53  [affirmed  in  133  N.  Y.  573,  30  N.  E. 
1147];  People  v.  Lake  Shore,  etc.,  R.  Co.,  11 
Hun  1 ;  People  v.  Pacific  Mail  Steamship  Co., 
50  Barb.  280;  Matter  of  Reiss,  30  Misc.  234, 
62  N.  Y.  Suppl.  145;  People  v.  Throop,  12 
Wend.  183. 

Pennsylvania. —  Neubert  v.  Armstrong 
Water  Co.,  211  Pa.  St.  582,  61  Atl.  123; 
McClintock  v.  Young  Repablicans,  210  Pa. 
St.  115,  59  Atl.  691,  105  Am.  St.  Rep.  784, 
68  L,  R.  A.  459  (inspection  of  membership 
roll  of  incorporated  political  club)  ;  Phoenix 
Iron  Co.  V.  Com.,  113  Pa.  St.  563,  6  Atl.  75; 
Com.  V.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill,  51 
Am.  Rep.  184;  Com.  v.  Philadelphia,  etc.,  R. 
Co.,  3  Pa.  Dist.  115. 

Rhode  Island. —  Lyon  v.  American  Screw 
Co.,  16  R.  L  472,  17  Atl.  61. 

Washington. —  State  v.  Pacific  Brewing, 
etc.,  Co.,  21  Wash.  451,  58  Pac.  584,  47  L.  R. 

A.  208. 

Wisconsin. —  State  v.  Bergenthal,  72  Wis. 
314,  39  N.  W.  566. 

Wyoming. —  WyomJng  Coal  Min.  Co.  v. 
State,  (1906)  87  Pac.  337,  984. 

United  States. —  Guthrie  v.  Harkness,  199 
U.  S.  148,  26  S.  Ct.  4,  50  L.  ed.  130,  national 
banks. 

England. —  Rex  v.  Merchant  Tailors'  Co.,  2 

B.  &  Ad.  115,  9  L.  J.  K.  B.  0.  S.  146,  22 
E.  C.  L.  57;  In  re  Burton,  31  L.  J.  Q.  B.  62, 
10  Wkly.  Rep.  87;  Reg.  v.  Wilts,  etc.,  Canal 
Nav.  Co.,  29  L.  T.  Rep.  N.  S.  922;  Rex  v. 
Hostmen  Fraternitv,  Str.  1223;  Southampton 
V.  Graves,  8  T.  R.  590,  5  Rev.  Rep.  480. 

Canada. —  Hibbard  t\  Barsalou,  1  L.  C.  L. 
J.  98;  Murphy  r.  La  Compagnie  des  Remor- 
queurs,  etc.,  16  L.  C.  Rep.  300.  Compare 
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Upper    Canada    Bank    v.    Baldwin,  Draper 

(a.  c.)  55. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  264. 

Right  of  inspection  see  Corporations,  10 
Cyc.  954  et  seq. 

Keeping  or  bringing  books,  etc.,  into  the 
state. —  A  stock-holder  may  by  mandamus 
compel  the  corporation  to  comply  with  a 
statute  requiring  it  to  keep  at  its  principal 
ofiice  in  the  state  correct  books  of  account, 
and  to  permit  every  stock-holder  to  examine 
such  books  at  all  reasonable  times.  Crown 
Coal,  etc.,  Co.  v.  Thomas,  60  111.  App.  234. 
Compare,  however,  Pratt  v.  Meriden  Cutlery 
Co.,  35  Conn.  36.  In  New  Jersey  by  express 
statutory  provision,  where  the  books  of  a  cor- 
poration are  kept  bej^ond  the  limits  of  the 
state,  mandamus  will  lie  to  compel  the  cor- 
poration to  bring  them  into  the  state  for 
examination  by  a  stock-holder.  Trimble  v. 
American  Sugar  Refining  Co.,  61  N.  J.  Eq. 
340,  48  Atl.  912;  Huylar  v.  Cragin  Cattle 
Co.,  40  N.  J.  Eq.  392,  2  Atl.  274;  Mitchell 
V.  Rubber  Reclaiming  Co.,  (Ch.  1892)  24  Atl. 
407.  This  statute  does  not  extend  to  all 
papers  and  memoranda  of  the  company,  how- 
ever. Huylar  v.  Cragin  Cattle  Co.,  42  N.  J. 
Eq.  139,  7  Atl.  521. 

60.  Mandamus  v^^ill  not  lie  to  enforce  the 
right  of  inspection  in  Kentucky  ( Cook  v.  Col- 
lege of  Physicians  and  Surgeons,  9  Bush 
(Ky.)  541;  supra,  VII,  A,  1,  note  2)  or  Ohio 
(Cincinnati  Volksblatt  Co.  v.  Hoffmeister,  62 
Ohio  St.  189,  56  N.  E.  1033,  78  Am.  St.  Rep. 
707,  48  L.  R.  A.  732;  supra,  VII,  A,  4,  c, 
note  30). 

61.  State  V.  Whited,  104  La.  125,  28  So. 
922;  Matter  of  Reiss,  30  Misc.  (N.  Y.)  234, 
62  N.  Y.  Suppl.  145.    See  supra,  VII,  A,  4,  b. 

Sale  of  stock. —  If  the  relator  has  sold  his 
stock  he  has  no  standing  to  demand  an  in- 
spection, although  the  price  has  not  been 
fully  paid  and  the  stock  has  been  placed  in 
the  hands  of  a  third  person  in  escrow  until 
payment  shall  be  made.  State  v.  Whited.  104 
La.  125,  28  So.  922.  A  stock-holder  has  no 
standing  after  he  sells  his  stock  to  prosecute 
an  appeal  from  a  judgment  denying  a  writ  to 
enforce  the  right  of  inspection.  State  r. 
New  Orleans  Maritime,  etc.,  Exch.,  112  La. 
868,  36  So.  760. 

62.  People  v.  Walker,  9  Mich.  328 ;  People 
V.  Lake  Shore,  etc.,  R.  Co.,  11  Hun  (N.  Y.) 
1;  People  V.  American  Union  L.  Ins.  Co.,  31 
Misc.  (N.  Y.)  617,  64  N.  Y.  Suppl.  916. 

Right  of  inspection  generally  see  Corpora- 
tions, 10  Cyc.  854  et  seq. 

63.  People  r.  Nassau  Ferry  Co.,  86  Hun 
(N.  Y.)  128,  33  N.  Y.  Supnl.  244. 

64.  Delaiuare. — State  v.  Pan-American  Co., 
(1904)  61  Atl.  S98. 
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ration  or  its  officers.^^  The  right  has  been  denied  where  it  was  sought  merely  for 
the  purpose  of  securing  the  names  of  stock  holders,  so  that  the  relator  might  con- 
fer with  them  as  to  the  business  of  the  corporation,^®  where  considerable  loss 
would  have  resulted  to  the  corporation,®'  and  where  the  relator  had  been  defeated 
in  a  suit  involving  the  same  questions.®^ 

i.  Redemption  of  Preferred  Stock.    Mandamus  will  not  lie  to  compel  redemp- 


Louisiana. —  State  v.  New  Orleans  Gaslight 
Co.,  49  La.  Ann.  1556,  22  So.  815;  Hatch  v. 
New  Orleans  City  Bank,  1  Rob.  470,  not 
granted  except  for  some  just  and  useful  pur- 
pose. 

Maryland. —  Weihenmayer  v.  Bitner,  88 
Md.  325,  42  Atl.  245,  45  L.  R.  A.  446. 

Michigan. —  People  v.  Walker,  9  Mich.  328, 
not  granted  to  enable  a  corporator  to  gratify 
idle  curiosity. 

New  Jersey. —  Bruning  r.  Hoboken  Print- 
ing, etc.,  Co.,  67  N.  J.  L.  119,  50  Atl.  906; 
Rosenfeld  v.  Einstein,  46  N.  J.  L.  479. 

NeiD  York. —  Colwell  v.  Colwell  Lead  Co., 

76  N.  Y.  App.  Div.  615,  78  N.  Y.  Suppl.  607; 
Matter  of  Kennedy,  75  N.  Y.  App.  Div.  188, 

77  N.  Y.  Suppl.  714;  Matter  of  Coats,  73 
N.  Y.  App.  Div.  178,  76  N.  Y.  Suppl.  730; 
Matter  of  Pierson,  44  N.  Y.  App.  Div.  215, 
60  N.  Y.  Suppl.  671  (holding  that  mandamus 
to  compel  a  corporation  to  allow  a  stock- 
holder to  examine  its  books  to  see  if  it  was 
not  selling  gas  at  a  loss  was  properly  denied 
where  it  was  shown  that  it  had  cut  the  price 
of  gas  to  meet  competition  and  thus  retain 
its  customers,  and  there  was  no  advantage 
to  the  stock-holders  or  the  company  in  an 
application  to  the  attorney-general  or  for  a 
receiver,  which  petitioner  proposed  to  make 
if  he  should  find  that  such  sale  was  being 
made  at  a  loss)  ;  People  v.  American  Union 
L.  Ins.  Co.,  31  Misc.  617,  64  N.  Y.  Suppl. 
916;  In  re  Taylor,  101  N.  Y.  Suppl.  1039 
(holding  that  since  mandamus  to  require  a 
corporation  to  exhibit  its  books  and  papers 
to  a  stock-holder  would  only  lie  to  protect 
his  stock  interest,  it  would  not  lie  to  aid  him 
in  a  suit  against  directors  based  upon  their 
false  report,  by  which  he  was  indi^ced  to  be- 
come a  stock-holder  and  sustained  loss). 

Pennsylvania. —  Com.  v.  Empire  Pass.  R. 
Co.,  134  Pa.  St.  237,  19  AtL  629. 

Rhode  Island. —  Lyon  v.  American  Screw 
Co.,  16  R.  1.  472,  17  Atl.  61. 

England. —  Reg.  v.  Bank  of  England, 
[1891]  1  Q.  B.  785,  55  J.  P.  695,  60  L.  J. 
Q.  B.  497,  64  L.  T.  Rep.  N.  S.  468,  39  Wkly. 
Rep.  558;  Rex  v.  Merchant  Tailors'  Co.,  2 
B.  &  Ad.  115,  9  L.  J.  K.  B.  O.  S.  146,  22 
E.  C.  L.  57. 

Canada. —  Upper  Canada  Bank  v.  Baldwin, 
Draper  (U.  C.)  55. 

See,  generally.  Corporations,  10  Cyc.  954 
et  seq. 

Speculative  or  litigious  purpose. —  The  writ 
will  not  be  issued  to  aid  a  speculative  or 
litigious  purpose.  State  v.  Pan-American 
Co.,  (Del.  1904)  61  Atl.  398;  People  v. 
Walker,  9  Mich  328;  Com.  v.  Empire  Pass. 
R.  Co.,  134  Pa.  St.  237,  19  Atl.  629,  holding 
that  mandamus  would  not  lie  to  compel  a 
corporation  to  allow  a  stock-holder  to  make 


a  list  of  the  other  stock-holders  in  order  that 
they  might  be  induced  to  join  him  in  a  suit 
he  proposed  to  institute  against  the  corpora- 
tion and  to  share  with  him  the  expenses  of 
such  suit. 

The  statute  or  constitution  in  some  states 
is  construed  as  giving  a  clear  and  absolute 
right  of  inspection,  which  cannot  be  defeated 
by  inquiring  into  the  relator's  or  petitioner's 
motives  and  showing  a  hostile  or  improper 
purpose.  Johnson  v.  Langdon,  135  Cal.  624, 
67  Pac.  1050,  87  Am.  St.  Rep.  156.  Compare. 
however.  Stone  v.  Kellogg,  165  111.  192,  46 
N.  E.  222,  56  Am.  St.  Rep.  240  [affirming  62 
111.  App.  444]  ;  State  v.  New  Orleans  Gas- 
light Co.,  49  La.  Ann.  1556,  22  So.  815.  And 
see  Corporations,  10  Cvc.  956. 

65.  Matthews  v.  McClaughry,  83  111.  App. 
224;  People  v.  Walker,  9  Mich.  328;  People 
v.  Nassau  Ferry  Co.,  86  Hun  (N.  Y.)  128, 
33  N.  Y.  Suppl.  244;  Rex  v.  Wilts,  etc.. 
Canal  Nav.,  3  A.  &  E.  477,  30  E.  C.  L.  228. 
See  supra,  VII,  A,  3.  But  where  the  refusal 
to  permit  a  stock-holder  to  inspect  the  books 
and  accounts  of  the  corporation  was  based 
on  the  ground  that  he  had  no  right  of  in- 
spection at  any  time  or  for  any  purpose,  it 
was  held  unnecessary  for  the  petition  for 
mandamus  to  affirmatively  show  that  the  de- 
mand for  inspection  was  made  during  office 
hours  or  at  the  place  of  business  of  the  cor- 
poration, or  that  the  person  making  the  de- 
mand was  the  agent  of  the  respondent  or  had 
any  lawful  right  to  represent  her  in  the 
transaction.  State  v.  Pacific  Brewing,  etc., 
Co.,  21  W^ash.  451,  58  Pac.  584,  47  L.  R.  A. 
208.  A  demand  for  certain  information  con- 
tained in  the  corporate  books  is  not  a  suffi- 
cient demand  to  be  permitted  to  inspect  the 
books.  Com.  v.  Pennsylvania  R.  Co.,  6  Pa. 
Dist.  266. 

An  indefinite  delay  in  according  the  right 

after  a  proper  demand  is  equivalent  to  a 
denial  of  it.    Cobb  v.  Lagarde,  129  Ala.  488, 

30  So.  326. 

Mailing  of  demand. — Where  minority  stock- 
holders addressed  a  written  demand  for  op- 
portunity to  inspect  the  books  of  the  corpo- 
ration and  deposited  it  in  the  post-office  with 
postage  prepaid,  it  was  held  that  the  demand 
would  be  presumed  to  have  reached  its  des- 
tination. Neubert  v.  Armstrong  Water  Co., 
211  Pa.  St.  582,  61  Atl.  123. 

66.  Latimer  v.  Herzog  Teleseme  Co.,  75 
N.  Y.  App.  Div.  522,  78  N.  Y.  Suppl.  314: 
Lyon  V.  American  Screw  Co.,  16  R.  I.  472,  17 
Atl.  61. 

67.  Colwell  V.  Colwell  Lead  Co.,  76  N.  Y. 
App.  Div.  615,  78  N.  Y.  Sunnl.  007. 

68.  People  v.  American  Union  L.  Ins.  Co., 

31  Misc.  (N.  Y.)  617,  64  N.  Y.  Suppl- 
916. 
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tion  of  preferred  stock  of  a  corporation  issued  in  disregard  of  the  provisions  of 
its  organic  law,  even  though  all  persons  interested  acquiesced  in  the  unauthorized 
issue. 

j.  Dividends,  Etc.  Mandamus  will  not  lie  to  control  or  interfere  with  the  dis- 
cretion of  the  directors  of  a  corporation  in  declaring  dividends  or  to  compel  pay- 
ment of  dividends  after  they  have  been  declared  \  but  it  seems  that  it  will  lie 
to  compel  the  ministerial  act  of  delivering  checks  already  drawn  for  dividends,"^^ 
and  that  when  the  stock  in  a  building  and  loan  association  is  matured,  the  holder 
is  entitled  to  mandamus  to  compel  the  corporation  to  make  an  application  and 
division  of  profits  and  to  declare  the  stock  matured."^ 

k.  Arbitpation.  Mandamus  lies  to  compel  a  corporation,  such  as  a  building 
and  loan  society,  to  submit  a  dispute  with  a  member  to  arbitration,  as  required  by 
statute  and  the  rules  of  the  society.'''^ 

1.  Publieation  of  Statements  op  Repopts.  Where  stock-holders  may  incur  lia- 
bility to  creditors  by  reason  of  a  failure  of  the  officers  to  publish  the  annual 
statement  or  report  required  by  statute,  mandamus  will  lie  on  the  relation  of  a 
stock-holder  to  compel  performance  of  such  duty  J* 

m.  Collection  of  Unpaid  Subscpiptions  to  Stock.  Perhaps  in  a  proper  case  a 
stock-holder  may  by  mandamus  compel  the  proper  officer  of  the  corporation  to 
make  calls  and  collect  unpaid  subscriptions  to  tlie  capital  stock,"^^  but  the  writ 
will  not  lie  to  control  a  discretion  in  the  collection  of  subscriptions  vested  in  the 
directors  by  the  charter."^^ 

5.  Corporate  Meetings  and  Elections.  The  legal  right  of  a  stock-holder  or 
member  of  a  corporation  to  have  an  election  of  directors,  trustees,  or  other  officers, 
or  meetings  of  stock-holders  or  members  for  other  purposes,  as  required  by 
charter,  statute,  or  by-laws,  or  to  have  a  new  election  in  the  ease  of  illegality,  may 
be  enforced  by  mandamus  to  compel  the  existing  directors  or  other  proper  officer 
to  call  and  hold  a  meeting  for  such  purpose  but  the  court  will  not  interfere 
with  the  internal  management  of  the  corporation  or  a  discretion  vested  in  the 


69.  Smith  v,  Ferracute  Mach.  Co.,  68 
N.  J.  L.  237,  52  Atl.  231. 

70.  People  v.  Central  Car,  etc.,  Co.,  41 
Mich.  166,  49  N.  W.  925;  Eex  v.  Bank  of 
England,  2  B.  &  Aid.  620.  See  also  American 
Asylum  for  Education,  etc.,  of  Deaf,  etc.  v. 
Phoenix  Bank,  4  Conn.  172,  10  Am.  Dec.  112. 

71.  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw. 
(N.  Y.)  657,  671,  where  it  was  said  that 
where  a  dividend  has  not  only  been  declared, 
but  the  mon^y  to  pay  the  same  has  been  set 
apart  and  r;hecks  drawn  therefor  and  placed 
in  the  hanris  of  the  secretary  for  each  stock- 
holder, mandamus  will  lie  for  delivery  of  the 
checks. 

72.  Tyrrell  Loan,  etc.,  Assoc.  v,  Haley,  139 
Pa.  St.  476,  20  Atl.  1063,  23  Am.  St.  Rep. 
199. 

73.  Norton  v.  Counties  Conservative  Per- 
manent Ben.-Bldg.  Soc,  [1895]  1  Q.  B.  246, 
59  J.  P.  149,  64  L.  J.  Q.  B.  214,  71  L.  T.  Rep. 
N.  S.  790,  14  Reports  59,  43  Wkly.  Rep.  178. 

74.  Smith  v.  Steele,  8  Nebr.  115. 

75.  See  Hays  v.  Lycoming  F.  Ins.  Co.,  98 
Pa.  St.  184. 

Right  of  creditor  of  corporation  to  man- 
damus see  wfra,  VII,  A,  7,  b, 

76.  State  f.  Canal,  etc.,  St.  R.  Co.,  23  La. 
Ann.  333. 

77.  Connecticut. —  Bassett  v.  Atwater,  65 
Conn.  355,  32  Atl.  937,  32  L.  R.  A.  575; 
Bethany  Cong.  Soc.  ^.  Sperry,  10  Conn.  200, 
208.    Compare  Harrison  v.  Simonds,  44  Conn. 

[VII.  A,  4.  i] 


318,  holding  that  an  office  is  not  vacant  when 
there  is  a  de  facto  incumbent;  that  such  in- 
cumbent must  be  ousted  upon  an  information 
in  the  nature  of  quo  warranto  before  the 
court  will  grant  a  mandamus  to  compel  pro- 
ceedings for  filling  the  office;  and  that  the 
writ  will  not  be  granted  where  it  appears 
that  the  object  sought  can  be  accomplished 
without  serious  difficulty  without  the  aid  of 
the  court. 

Illinois. —  See  People  v.  Fairburv,  51  111. 
149. 

Maryland. — Mottu  v.  Primrose,  23  Md.  482. 

Fewda.— State  v.  Wright,  10  Nev.  167; 
State  V.  Lady  Bryan  Min.  Co.,  4  Nev.  400. 

^eio  Jersey. —  McNeely  v.  Woodruff,  13 
N.  J.  L.  352. 

IsfeiD  York. —  People  v.  Cummings,  72  N.  Y. 
433;  People  v.  Albany  Hospital,  61  Barb. 
397,  11  Abb.  Pr.  N.  S.  4;  St.  Stephen's 
Church  Cases,  10  N.  Y.  Suppl.  230,  11  N.  Y. 
Suppl.  669-675,  25  Abb.  N.  Cas.  230. 

Pennsylvania. —  Com.  V.  Keim,  15  Phila.  1. 

United  States. —  Gunton  v.  Ingle,  11  Fed. 
Cas.  No.  5,870,  4  Cranch  C.  C.  438. 

England. —  In  re  Paris  Skating  Rink  1 
Ch.  D.  731,  46  L.  J.  Ch.  831,  25  Wklj.  Rep. 
767;  Rex  v.  Birmingham,  7  A.  &  E.  254,  1 
Jur.  754,  34  E.  C.  L.  150;  Rex  v.  Cambridge, 
4  Burr.  2008,  2  T.  R.  456;  Thames-Haven 
Dock,  etc.,  Co.  v.  Rose,  2  Dowl.  P.  C.  N.  S. 
104,  12  L.  J.  C.  P.  90,  4  M.  &  G.  552.  556,  .3 
R.  &  Can.  Cas.  177,  5  Scott  N.  R.  524,  43 
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directors  or  others  as  to  the  calling  of  meetings.'^^  The  writ  will  also  lie  to  com- 
pel the  inspectors  or  tellers  to  canvass  the  votes  at  a  corporate  election  and  issue 
certificates;'^  but  it  will  not  lie  to  compel  a  recanvass  bj  officers  whose  powers 
liave  ceased,  or  to  determine  the  title  to  office.^^  Mandamus  will  not  lie  to 
compel  the  officers  of  a  beneficial  association  to  declare  the  adoption  of  an 
amendment  to  its  constitution  involving  no  pecuniary  rights  of  the  members,  the 
question  being  wliether  tlie  amendment  was  duly  adopted.^^ 

6.  Corporate  Offices  and  Officers  —  a.  Right  to  Office.  It  was  formerly 
lield  that  mandamus  would  not  lie  to  admit  or  restore  one  to  an  office  in  a  purely 
private  corporation,^^  but  the  modern  rule  is  other wise.^^  Quo  warranto  and  not 
mandamus  is  the  proper  remedy  to  try  the  disputed  title  to  a  corporate  office 


E.  C.  L.  287;  Reg.  v.  Aldharo,  15  Jur.  1035; 
Reg.  V.  Goole  Parish,  4  L.  T.  Rep.  N.  S.  322 ; 
Rex  V.  Gregory,  8  Mod.  111. 

Canada. —  See  Moore  v.  Port  Bruce  Har- 
bour Co.,  U  U.  C.  Q.  B.  365. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  262. 

Religious  societies  see  infra,  VII,  A,  12. 

Call  of  election  since  service  of  papers. — 
It  is  no  answer  to  the  application  for  man- 
damus in  such  case  that  since  the  papers 
were  served  defendants  have  ordered  an  elec- 
tion, where  it  appears  that  they  have  at- 
tempted, by  altering  the  by-laws,  to  change 
the  mode  of  publishing  the  notice  of  election, 
to  change  the  test  of  the  right  to  vote  at 
such  election,  and  to  give  persons  a  right  to 
vote  who  had  not  that  right  previously. 
People  r.  Albany  Hospital,  61  Barb.  (N.  Y.) 
397,  11  Abb.  Pr.  N.  S.  4. 

Existence  of  other  remedy. —  It  has  been 
held  that  the  fact  that  a  proceeding  may  be 
brought  by  a  stock-holder  to  remove  the 
existing  directors  or  trustees  from  office  and 
relieve  them  of  their  duties  on  their  refusal 
to  call  a  meeting  for  an  election  of  directors 
or  trustees  is  not  such  an  adequate  remedy 
as  to  bar  mandamus  to  compel  them  to  call 
such  meeting.    State  v.  Wright,  10  Nev.  167. 

By  statute. —  In  some  states  by  statute 
mandamus  will  lie  to  compel  the  holding  of 
a  corporate  election  or  a  new  election  in  case 
of  illegalitv.  See  People  v.  Simonson,  18 
N.  Y.  Suppl.  37,  27  Abb.  N.  Cas.  422. 

The  status  of  the  relator  as  stock-holder 
ov  member  must  be  established.  State  v. 
Wright,  10  Nev.  167.  See  supra,  VII,  A, 
4,  b. 

A  proper  demand  for  the  calling  and  hold- 
ing of  a  corporate  election  must  generally  be 
made  upon  the  proper  officers.  Harrison  V. 
Simonds,  44  Conn.  318;  State  v.  Wright,  10 
Nev.  167;  Com.  v.  Keim,  15  Phila.  (Pa.)  1. 
See  supra,  VII,  A,  3.  But  continuous  neglect 
may  render  a  demand  unnecessary.  People 
V.  Albanv  Hospital,  61  Barb.  (N.  Y.)  397,  11 
Abb.  Pr.'  N.  S.  4. 

After  acquiescence  in  an  illegal  election  of 
ofl&cers  for  eight  months  mandamus  for  a 
new  election  was  refused.  Moore  v.  Port 
Bruce  Harbour  Co.,  14  U.  C.  Q.  B.  365. 

Election  not  void. —  If  an  election  is  not 
void,  as  where  the  only  objection  is  because 
of  the  rejection  of  votes  which  would  not 
have  changed  the  result,  mandamus  will  not 
be  granted.  Ex  p.  Mawby,  2  E.  &  B.  718,  18 
[23] 


Jur.  906,  23  L.  J.  M.  C.  153,  2  W^klr.  Rep. 
473,  77  E.  C.  L.  718. 

78.  Com.  V.  Keim,  15  Phila.  (Pa.)  1;  Mac- 
Dougall  V.  Gardiner,  L.  R.  10  Ch.  606,  33 
L.  T.  Rep.  N.  S.  521,  23  Wkly.  Rep.  846. 

79.  State  v.  McGann,  64  Mo.  App.  225; 
People  V.  White,  11  Abb.  Pr.  (N.  Y.)  168 
(holding  also  that  a  suit  by  claimants  of 
office  in  a  corporation  for  an  injunction  to 
prevent  adverse  claimants  from  acting  as 
officers  is  no  bar  to  mandamus  to  obtain 
certificate  of  election)  ;  Com.  v.  Cox,  1  Leg. 
Chron.  (Pa.)  78  (holding  that  mandamus  is 
the  proper  remedy  to  compel  inspectors  ap- 
pointed to  hold  an  election  for  directors  to 
receive  and  count  the  votes  by  proxy  which 
have  been  rejected  witliout  sufficient  reason). 
See  also  Hayes  v.  Morgan,  81  111.  App. 
665. 

Other  remedy.  —  In  Missouri  mandamus 
was  held  to  lie  to  compel  the  inspectors  to 
canvass  the  votes,  although  the  statute  pro- 
vided a  remedy  by  application  to  a  court  by 
any  person  aggrieved  by  a  corporate  election, 
as  the  statutory  remedy  was  considered 
merely  cumulative.  State  v.  McGann,  64  Mo. 
App.  225.  The  contrary,  however,  was  held 
in  New  York.  People  v.  Simonson,  61  Hun 
(N.  Y.)  338,  16  N.  Y.  Suppl.  118. 

80.  Hayes  v.  Morgan,  81  111.  App.  665, 
holding  that  mandamus  will  not  lie  against 
the  tellers  of  an  election  of  directors  after 
their  temporary  functions  cease,  to  compel 
them  to  recanvass  the  vote  cast,  nor  against 
the  chairman  and  secretary  to  compel  them 
to  record  the  result  of  the  recanvass  and 
cause  the  petitioners  to  be  let  into  the  office 
of  directors.    See  infra,  VII,  A,  6,  a. 

81.  People  V.  Masonic  Benev.  Assoc.,  98 
111.  635. 

82.  Ecclesiastical  of&ces  see  infra,  VII,  A, 
12. 

In  colleges  and  universities,  etc.,  see  infra, 
VII,  A,  13. 

In  foreign  corporations  see  infra,  VII,  B. 
Religious  societies  see  infra,  VII,  A,  12. 

83.  Parkinson's  Case,  Comb.  143;  Anony- 
mous, Comb.  133;  Anonymous,  Comb.  41; 
Rex  V.  Middleton,  1  Keb.  625;  Hurst's  Case, 
1  Keb.  349;  White's  Case,  6  Mod.  18,  3  Salk. 
232.  See  also  American  Railway-Frog  Co.  r. 
Haven,  101  Mass.  398,  405,  3  Am.  Rep.  377. 

84.  See  the  cases  cited  in  the  notes  follow- 
ing. 

85.  People  v.  New  York  Infant  Asylum, 
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but  where  tlie  title  to  a  corporate  office  has  been  determiiied  in  quo  warranto 
proceedings,^^  or  where  the  title  is  undisputed  or  clear,  mandamus  will  lie  to 
deliver  or  restore  the  office  to  the  person  entitled  thereto.^^  The  writ  will  not  lie, 
however,  where  the  office  or  its  tenure  are  not  of  a  permanent  character,^  where 
it  involves  no  temporal  right,^^  or  where  exclusive  jurisdiction  is  vested  in  some 
other  than  the  common-law  courts,^^  or  in  visitors  or  other  persons,  special  boards, 
or  tribunals.^^    Nor  will  it  be  granted  where  the  relator's  right  to  the  office  is  not 


122  N.  Y.  190,  25  N.  E.  241,  10  L.  E.  A. 
381,  holding  that  where  a  person  had  been 
deposed  from  an  office  under  a  corporation 
and  another  person  had  been  elected  to  the 
vacancy  after  he  was  deposed,  quo  warranto, 
and  not  mandamus,  was  the  proper  proceeding 
to  restore  him  to  his  position.  See  also 
Hayes  v.  Morgan,  81  111.  App.  665;  Atty.- 
Gen.  V.  Looker,  111  Mich.  498,  69  N.  W.  929; 
In  re  Hebra  Hased  Va  Emet,  7  Hun  (N.  Y.) 
333;  People  v.  New  York  Casualty  Co.,  34 
Misc.  (N.  Y.)  326,  69  N.  Y.  Suppl.  775; 
People  V.  Dikeman,  7  How.  Pr.  (K  Y.)  124; 
United  Fire  Assoc.  v.  Benseman,  4  Wkly. 
Notes  Cas.  (Pa.)  1;  State  v.  Lehre,  7  Rich. 
(S.  C.)  234;  Rex  v.  Winchester,  7  A.  &  E. 
215,  1  Jur.  738,  6  L.  J.  K.  B.  213,  2  N.  &  P. 
274,  W.  W.  &  D.  525,  34  E.  C.  L.  131; 
and,  generally.  Quo  Warranto. 

86.  Matter  of  Journal  Pub.  Club,  30  Misc. 
(N.  Y.)  326,  63  N.  Y.  Suppl.  465;  Com.  v. 
Masonic  Home,  6  Pa.  Dist.  732,  20  Pa.  Co. 
Ct.  465  {^reversed  on  other  grounds  in  188 
Pa.  St.  21,  41  Atl.  343]. 

87.  Connecticut. —  Fuller  x>.  Plainfield  Aca- 
demic School,  6  Conn.  532. 

Louisiana. —  Prieur  v.  Commercial  Bank, 
7  La.  509,  holding  that  where  certain  direct- 
ors of  a  bank  were  denied  by  the  majority 
the  right  to  exercise  the  rights  in  the  board 
appertaining  to  their  office  as  directors,  man- 
damus would  lie  to  restore  them  to  the  exer- 
cise of  their  rights. 

Maryland. —  Ward  v.  Sasscer,  98  Md.  281, 
57  Atl.  208,  to  restore  trustees  of  an  incor- 
porated academy.  See  also  Triesler  v.  Wilson, 
89  Md.  169,  42  Atl.  926;  Supreme  Lodge 
O.  of  G.  C.  V.  Simering,  88  Md.  276,  291,  40 
Atl.  723,  71  Am.  St.  Rep.  409,  41  L.  R.  A. 
720;  Tartar  v.  Gibbs,  24  Md.  323;  Weber  i;. 
Zimmerman,  23  Md.  45 ;  Clayton  V.  Carey, 
4  Md.  26. 

Massachusetts. —  J.  H.  Wentworth  Co.  v. 
French,  176  Mass.  442,  57  N.  E.  789;  Ameri- 
can Railway-Frog  Co.  v.  Haven,  101  Mass. 
398,  3  Am.  Rep.  377. 

Nevada. —  State  v.  Cronan,  23  Nev.  437,  49 
Pac.  41;  State  v.  McCullough,  3  Nev.  202. 

New  Jersey. —  Welch  v.  Passaic  Hospital 
Assoc.,  59  N.  J.  L.  142,  36  Atl.  702. 

New  York. —  People  v.  New  York  Infant 
Asylum,  122  N.  Y.  190,  25  N.  E.  241,  10 
L.  R.  A.  381;  People  v.  Steele,  2  Barb.  397; 
Matter  of  Journal  Pub.  Club,  30  Misc.  326, 
63  N.  Y.  Suppl.  465,  to  restore  directors. 

Virginia. —  Booker  v.  Young,  12  Gratt.  303, 
to  restore  the  president  of  a  bank  to  his 
office. 

West  Yirqinia. —  Cross  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  35  W.  Va.  174,  12  S.  E. 
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1071,  to  admit  to  office  of  director  of  a  rail- 
road company. 

England. —  Reg.  v.  Government  Stock  Inv. 
Co.,  3  Q.  B.  D.  442,  47  L.  J.  Q.  B.  478, 
39  L.  T.  Rep.  N.  S.  230  (to  admit  to  the 
office  of  director)  ;  Rex  v.  Barker,  3  Burr. 
1265;  Rex  v.  Blooer,  2  Burr.  1043;  Stamp's 
Case,  Comb.  348  (to  restore  to  the  office  of 
clerk  of  the  company  of  masons  of  London)  ; 
Anonymous,  Comb.  105 ;  Rex  v.  Cambridge 
University,  2  Ld.  Raym.  1334,  8  Mod.  148, 
Str.  557;  White's  Case,  2  Ld.  Raym.  1004 
(to  restore  to  the  office  of  clerk  of  the  com- 
pany of  butchers  of  London)  ;  Reg.  v.  Raines, 
3  Salk.  233;  Anonymous,  Str.  696  (to  compel 
the  swearing  in  of  a  director  of  an  insurance 
company)  ;  Rex  v.  Ely,  2  T.  R.  290. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  263. 
See  also  Corporations,  10  Cyc.  747,  749. 

88.  Evans  v.  Hearts  of  Oak  Ben.  See,  12 
Jur.  N.  S.  163  (holding  that  an  officer  of  a 
mutual  benefit  society  who  had  been  dis- 
missed by  the  directors  could  not  compel  re- 
instatement, because  the  office  and  its  tenure 
were  not  of  a  permanent  character)  ;  Rex  v. 
Guardians  of  Poor,  4  M.  &  S.  324;  Rex  v. 
Guardian  of  Thame,  Str.  115;  Rex  v.  Croy- 
don, 5  T.  R.  713,  2  Rev.  Rep.  688  (would  not 
lie  to  admit  a  vestry  clerk ) . 

89.  State  v.  Bibb  St.  Church,  84  Ala.  23,  4 
So.  40;  Africans  Union  Church  v.  Sanders, 
1  Houst.  (Del.)  100,  63  Am.  Dec.  187;  Lee's 
Case,  Carth.  169,  Holt  K.  B.  435,  3  Lev.  309, 

3  Mod.  332,  Show.  217,  251,  261,  Skin.  290. 
Religious  societies  see  infra,  VII,  A,  12. 

90.  Reg.  V.  York,  20  Q.  B.  D.  740,  52  J.  P. 
709,  57  L.  J.  Q.  B.  396,  59  L.  T.  Rep.  N.  S. 
443,  36  Wkly.  Rep.  718;  Lee's  Case,  Carth. 
169,  Holt  K.  B.  435,  3  Lev.  309,  3  Mod.  332, 
Show.  217,  251,  261,  Skin.  290,  holding 
that  the  writ  would  not  lie  to  restore  one  of 
the  proctors  of  doctor's  commons,  conusance 
of  such  matters  being  vested  in  the  ecclesias- 
tical and  not  in  the  temporal  courts. 

91.  State  V.  Bibb  St.  Church,  84  Ala.  23, 

4  So.  40;  People  v.  New  York  Post-Graduate 
Medical  School,  etc.,  29  N.  Y.  App.  Div.  244, 
51  N.  Y.  Suppl.  420  (removal  of  professor 
of  medical  school  by  directors)  ;  People  v. 
College  of  Physicians  and  Surgeons,  7  How. 
Pr.  (N.  Y.)  290;  Bracken  v.  William  and 
Mary  College,  3  Call  (Va.)  573;  Reg.  v. 
Hertford  College,  3  Q.  B.  D.  693,  47  L.  J. 
Q.  B.  649,  39  L.  T.  Rep.  N.  S.  18,  27  Wkly. 
Rep.  347  [reversing  2  Q.  B.  D.  590,  36  L.  T. 
Rep.  N.  S.  768]  ;  Reg.  v.  Dean  and  Chapter 
of  Chester,  15  Q.  B.  513,  15  Jur.  10,  19 
L.  J.  Q.  B.  485,  69  E.  C.  L.  513;  Parkinson's 
Case,  Comb.  143,  3  Mod.  265,  Show.  74 ;  Ex  p, 
Buller,  1  Jur.  N.  S.  709,  3  Wkly.  Rep.  447; 
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clear,^^  as,  for  example,  where  by  reason  of  a  personal  disqualification  lie  is 
ineligible  thereto. 

b.  Mere  Service  or  Employment.  Unless  the  remedy  has  been  extended  by 
startute,^^  mandamus  will  not  lie  to  admit  or  restore  one  to  a  mere  service  or 
employment,  as  distinguished  from  an  office,  the  remedy  in  such  case,  if  any, 
being  by  ordinary  action.^^ 

c.  Inspection  and  Custody  of  Books,  Papers,  and  Records.  Mandamus  will 
lie  on  the  relation  of  a  director  or  other  officer  of  a  corporation  to  enforce  his 
right  to  inspect  the  books,  papers,  and  records  of  the  corporation,  where  such 
inspection  is  necessary  to  enable  him  to  discharge  his  duties.^^  The  writ  will  also 
lie  to  compel  a  former  officer  of  a  corporation  to  deliver  the  books,  papers,  and 


Appleford's  Case,  1  Mod.  82;  Rex  v.  Alsop, 
Show.  457;  Rex  v.  Ely,  5  T.  R.  475;  Philips 
y.  Bury,  2  T.  R.  346;  Rex  f.  Ely,  2  T.  R.  290. 
See  also  infra,  VII,  A,  11-13. 

Refusal  of  visitors,  etc.,  to  act. —  If  the 
visitors  or  other  persons,  boards,  or  tribunals 
refuse  to  act,  mandamus  will  lie  to  compel 
them  to  do  so.  Ex  p.  Buller,  1  Jur.  N.  S. 
709,  3  Wkly.  Rep.  447;  Usher's  Case,  5  Mod. 
452 ;  Rex  v.  Blythe,  5  Mod.  404 ;  Rex  v.  Wor- 
cester, 4  M.  &  S.  415,  16  Rev.  Rep.  512; 
Rex  V.  Ely,  5  T.  R.  475;  Rex  r.  Lincoln,  2 
T.  R.  338  note.   See  also  infra,  VII,  A,  11-13. 

92.  Weber  v.  Zimmerman,  23  Md.  45;  Peo- 
ple V.  Xew  York  Infant  Asylum,  122  N.  Y. 
190,  25  N.  E.  241,  10  L.  381. 

The  writ  must  be  denied  or  quashed  if  it 
appears  that  the  relator  was  not  duly  elected 
or  chosen  (J.  H.  Wentworth  Co.  v.  French, 
176  Mass.  442,  57  N.  E.  789,  holding  that 
the  writ  would  not  be  granted  to  declare  duly 
elected  officers  chosen  by  the  vote  of  a  pledgee 
of  stock  whose  certificate  was  not  legally 
issued;  People  v.  New  York  Infant  Asylum, 
122  N.  Y.  190,  25  N.  E.  241,  10  L.  R.  A.'  381 ; 
Rex  V.  Taunton  St.  James,  Cowp.  413;  Reg. 
V.  Twitty,  7  Mod.  83)  ;  that  he  has  resigned 
(Rex  V.  Rippon,  1  Ld.  Raym.  563,  2  Salk. 
433)  or  been  regularly  removed  by  proper 
authority  (People  v.  New  York  Post-Gradu- 
ate  Medical  School,  etc.,  29  N.  Y.  App.  Div. 
244,  51  N.  Y.  Suppl.  420;  People  v.  Albany 
Medical  College,  26  Hun  (N.  Y.)  348  [re- 
versing 62  How.  Pr.  220,  and  affirmed  in  89 
N.  Y.  635]  ;  Rex  v.  Taunton  St.  James,  Cowp. 
413;  Rex  v.  Guardians  of  Thame,  Str.  115)  ; 
that  he  has  been  legally  removed  and  defend- 
ant appointed  since  the  filing  of  the  original 
answer  (State  v.  McCnllough,  3  Nev.  202)  ; 
that  there  is  good  ground  for  his  removal, 
although  he  has  been  irregularly  removed 
(Rex  V.  Griffiths,  5  B.  &  Aid.  731,  7  E.  C.  L. 
398)  ;  or  that  he  has  become  disqulaified  to 
hold  the  office  (Weber  v.  Zimmerman,  23  Md. 
45). 

93.  In  Nevada,  where  the  remedy  by  man- 
damus is  extended  by  statute  beyond  its  scope 
at  common  law,  it  is  held  that  the  writ  will 
lie  to  put  one  into  the  position  of  superintend- 
ent of  a  mining  company.  State  v.  Cronan, 
23  Nev.  437,  49  Pac.  41;  State  v.  McCuUough, 
3  Nev.  202. 

94.  People  v.  New  York  Post-Graduate 
Medical  School,  etc.,  29  N.  Y.  App.  Div.  244, 
51  N.  Y.  Suppl.  420    (professorship  in  a 


medical  school)  ;  Ex  p.  lie  Cren,  2  D.  &  L. 
571,  9  Jur.  255,  14  L.  J.  Q.  B.  34  (organist 
in  a  church)  ;  Rex  v.  Guardians  of  Poor,  4 
M.  &  S.  324  (clerk  and  treasurer  of  guardians 
of  the  poor)  ;  Lee's  Case,  Carth.  169,  Holt 
K.  B.  435,  3  Lev.  309,  3  Mod.  332,  Show.  217, 
251,  261,  Skin.  290  (proctor  of  doctor's  com- 
mons) ;  Reg.  V.  Raines,  3  Salk.  233  (where 
it  is  said  that  "  where  the  place  is  of  mere 
service,  no  mandamus  will  lie ;  as  for  an  usher 
of  a  school)  ;  Rex  v.  Croydon,  5  T.  R.  713, 
2  Rev.  Rep.  688  (vestry  clerk)  ;  He's  Case, 
1  Vent.  143. 

95.  Hatch  r.  New  Orleans  City  Bank,  1 
Rob.  (La.)  470  (where  the  other  directors  re- 
fused to  allow  the  relator  to  examine  the 
books  on  the  ground  that  he  was  hostile  to 
the  corporation  and  would  use  the  informa- 
tion obtained  to  its  injuiy)  ;  People  v.  Colum- 
bia Paper  Bag  Co.,  103  N.  Y.  App.  Div.  208, 
92  N.  Y.  Suppl.  1084;  People  v.  Goldstein,  37 
N.  Y.  App.  Div.  550,  56  N.  Y.  Suppl.  306 
(holding  also  that  on  application  by  the  presi- 
dent of  a  corporation  for  mandamus  to  com- 
pel the  secretary  to  allow  him  to  inspect  the 
stock-book,  it  was  no  defense  that  defendant 
permitted  an  inspection  of  the  other  books  of 
the  company,  or  that  he  furnished  the  rela- 
tor with  an  accurate  statement  of  the  condi- 
tion of  the  company,  or  that  the  relator  had 
stopped  the  proper  delivery  of  the  company's 
mail,  or  that  he  had  collected  the  company's 
money  without  turning  it  over  to  defendant, 
or  that  his  motives  were  improper)  ;  People 
V.  Mott,  1  How.  Pr.  (N.  Y.)  247;  People  v. 
Throop,  12  Wend.  (N.  Y.)  183  (holding  also 
that  a  board  of  directors  cannot  exclude  one 
of  their  number  from  an  inspection  of  the 
books  of  the  company  because  they  deem  him 
hostile  to  its  interests).  Compare  Rosenfeld 
V.  Einstein,  46  N.  J.  L.  479,  holding  that 
if  there  is  fair  reason  to  believe  that  a  party 
(in  this  case  a  director)  asking  for  an  in- 
spection of  corporate  books  intends  to  make 
an  improper  use  of  them,  and  on  that  ground 
his  request  is  denied,  the  court  will  not  aid 
him  by  mandamus.  It  was  also  held  in  this 
case  that  where  a  director  prayed  for  a 
mandamus  against  his  co-director,  command- 
ing the  latter  to  permit  the  former  to  have 
at  all  times  an  equal  share  and  control  with 
him  in  the  management  and  direction  of  all 
the  affairs  and  business  of  the  company;  but 
no  interference  with  the  petitioner's  right  tO' 
participate  in  the  board  meetings  was  alleged, 
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records  to  his  successor/^  or  to  secure  delivery  of  books  held  by  a  minority 
organization.^"^ 

7.  Corporate  Debts  and  Contracts  —  a.  In  General.  As  a  general  rule  man- 
damus will  not  lie  at  the  suit  of  a  creditor  of  or  contractor  with  a  corporation  to 
compel  the  payment  of  corporate  debts  or  the  performance  of  corporate  contracts 
or  obligations  arising  solely  out  of  such  contracts,  but  he  will  be  left  to  pursue 
his  ordinary  legal  and  equitable  remedies.^^    It  is  otherwise,  however,  if  the 


the  writ  must  be  refused  on  the  grounds  that 
the  prayer  was  too  general  and  too  broad, 
and  that  the  writ,  if  issued,  would  be  prac- 
tically unenforceable. 

96.  Indiana. —  Fasnacht  v.  German  Liter- 
ary Assoc.,  99  Ind.  133. 

Louisiana. —  State  v.  Riedy,  50  La.  Ann. 
258,  23  So.  327. 

Maryland. —  Ward  v.  Sasscer,  98  Md.  281, 
57  Atl.  208. 

Massachusetts. —  American  Railway-Frog 
Co.  V.  Haven,  101  Mass.  398,  3  Am.  Rep.  377; 
St.  Luke's  Church  v.  Slack,  7  Cush.  226. 

Missouri. —  State  v.  Davis,  54  Mo.  App. 
447. 

New  Jersey. —  State  v.  Goll,  32  N.  J.  L. 
285. 

New  York. —  Matter  of  Journal  Pub.  Club, 
30  Misc.  326,  63  N.  Y.  Suppl.  465;  People 
V.  Dikeman,  7  How.  Pr.  124. 

England. —  Anonymous,  1  Barn.  402;  Rex 
V.  Wildman,  Str.  879. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  264. 

Defenses. —  Where  the  secretary  of  a  rail- 
road company  bought  a  set  of  books  with  his 
own  funds,  and  entered  in  them  the  minutes 
of  the  proceedings  of  the  corporators,  and 
received  in  them  the  subscriptions  of  stock, 
it  was  held  that  his  possession  was  the  pos- 
session of  the  company,  that  in  going  out  of 
office  he  had  no  right  to  take  the  books  with 
him,  that  he  had  no  lien  on  the  books  either 
for  the  purchase-money,  for  his  services  as 
■secretary,  or  for  the  use  and  occupation  of  his 
premises  by  the  company  while  he  was  secre- 
tary, and  that  the  company  was  entitled  to 
a  peremptory  mandamus.  State  v.  Goll,  32 
N.  J.  L.  285. 

Effect  of  proceeding  in  equity. —  Mandamus 
will  lie  to  obtain  possession  of  the  corporate 
books  and  papers  in  a  proper  case,  notwith- 
standing there  may  be  a  remedy  in  equity, 
but  not  when  the  relator  has  already  brought 
a  suit  in  equity  under  which  full,  complete, 
and  specific  relief  may  be  afforded  him.  Hard- 
castle  V.  Maryland,  etc.,  R.  Co.,  32  Md.  32. 

97.  American  Railway-Frog  Co.  v.  Haven, 
101  Mass.  398,  3  Am.  Rep.  377. 

98.  Alabama. —  Michener  v.  Carroll,  135 
Ala.  409,  33  So.  168,  payment  of  judgment 
against  insurance  company. 

Connecticut. —  Bassett  v.  Atwater,  65  Conn. 
355,  360,  363,  32  Atl.  937,  32  L.  R.  A. 
575. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
State,  31  Fla.  482,  508,  13  So.  103,  20  L.  R. 
A.  419,  where  it  is  said  that  "  there  is  no 
better  settled  elementary  principle  in  the 
law  of  mandamus  than  that  the  writ  will 
never  lie  to  enforce  the  performance  of  pri- 
vate contracts." 
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Indiana. —  State  v.  Salem  Church,  114  Ind. 
389,  16  N.  E.  808  (holding  that  mandamus 
would  not  lie  to  compel  a  religious  society 
to  permit  the  use  of  its  church  building  by 
other  denominations  as  provided  by  the  con- 
tract under  which  subscriptions  were  made 
to  its  building  fund)  ;  Excelsior  Mut.  Aid 
Assoc.  V.  Riddle,  91  Ind.  84  (holding  that 
mandamus  would  not  lie  to  compel  payment 
under  a  contract  of  life  insurance)  ;  Indiana, 
etc.,  R.  Co.  V.  Rinehart,  14  Ind.  App.  588, 
43  N.  E.  238  (holding  that  a  provision  in  an 
instrument  filed  by  a  railroad  company  for 
the  appropriation  of  land  for  a  right  of  way 
that  it  would  put  in  such  bridges  and  tile 
drains  as  might  be  needed  to  give  proper 
drainage  across  the  right  of  way,  being 
merely  contractual,  was  not  enforceable  by 
mandamus ) . 

Kansas. —  State  v.  Republican  River  Bridge 
Co.,  20  Kan.  404,  holding  that  mandamus 
would  not  lie  to  compel  a  bridge  company 
to  rebuild  and  maintain  its  bridge,  where  the 
company  had  given  the  state  a  bond  to  se- 
cure the  maintenance  thereof,  the  remedy,  if 
any,  being  on  the  bond. 

Louisiana. —  State  v.  New  Orleans,  etc.,  R. 
Co.,  37  La.  Ann.  589,  holding  that  mandamus 
would  not  lie  on  the  relation  of  a  city  to 
compel  a  railroad  company  to  repair  a  street 
through  which  the  city  had  granted  a  right 
of  way  and  which  the  company  had  bound  it- 
self to  keep  in  repair,  a  bond  having  been 
given  by  the  company  for  the  faithful  per- 
formance of  its  contract. 

Michigan. —  Burland  V.  Northwestern  Mut. 
Ben.  Assoc.,  47  Mich.  424,  11  N.  W.  269; 
Van  Norman  v.  Central  Car,  etc.,  Co.,  41 
Mich.  166,  49  N.  W.  925. 

Nebraska. —  Horton  v.  State,  60  Nebr.  701, 
84  N.  W.  87,  holding  that  mandamus  will  not 
lie  to  compel  the  issue  of  a  warrant  by  the 
auditor  of  a  private  corporation  on  its  treas- 
urer, in  accordance  with  a  resolution  of  the 
executive  committee,  for  payment  of  a  debt 
due  from  the  corporation. 

New  Jersey. —  Bradbury  v.  Mutual  Re- 
serve Fund  Life  Assoc.,  53  N.  J.  Eq.  306,  41 
Atl.  775  (holding  that  where  a  policy  in  a 
mutual  life  insurance  company  has  been  for- 
feited by  failure  to  pay  the  premiums  upon 
the  day  fixed  and  the  holder  has  the  right 
upon  certain  terms,  which  he  is  able  and 
willing  to  fulfil,  to  be  relieved  from  his  de- 
fault, his  remedy  against  the  company  is  not 
by  mandamus,  but  in  a  court  of  equity  for 
relief  in  the  nature  of  specific  performance)  ; 
Rosenfeld  v.  Einstein,  46  N.  J.  L.  479;  State 
V.  Paterson,  etc..  R.  Co.,  43  N.  J.  L.  505 
[affirmed  in  45  N.  J.  L.  186]  (holding  that 
where  a  railroad  company,  whose  charter  re- 
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remedy  by  maudamus  is  expressly  given  by  statute,^^  if  a  specific  and  imperative 
legal  duty  to  make  tlie  payment  sought  to  be  compelled  or  perform  the  contract 
is  imposed  by  statute,^  or,  it  seems,  if  there  is  no  other  remedy,  as  in  tlie  case 
where  by  statute  the  corporation  cannot  be  otherwise  sued  or  its  property  taken 
on  execution.^ 

b.  Collection  of  Subscriptions  to  Stock  or  Other  Assets.  In  England  man- 
damus has  been  held  to  lie  at  the  suit  of  a  judgment  creditor,  where  there  is  no 
other  legal  remedy,  to  compel  a  corporation  or  its  officers  to  make  calls  on  sub- 


quired  it  before  constructing  its  road  along  a 
cemetery,  to  enter  into  a  contract  with  the 
cemetery  association  to  construct  a  suitable 
stone  wall  of  a  designated  height  between  the 
railroad  and  the  cemetery  grounds,  gave  the 
association  a  penal  bond  to  construct  such 
wall  within  three  months,  mandamus  would 
not  lie  to  compel  it  to  do  so,  as  there  was 
an  adequate  remedy  at  law  on  its  contract, 
or  by  bill  for  specific  performance). 

jVeiy  York. —  People  v.  Nash,  47  Hun  542 
[affirmed  on  other  grounds  in  111  N.  Y.  310, 
18  N.  E.  630,  7  Am.  St.  Rep.  747,  2  L.  R.  A. 
180].  See  also  Cohen  v.  New  York  Mut.  L. 
Ins.  Co.,  50  N.  Y.  610,  10  Am.  Rep.  522. 

Ohio. —  Gas-Light  Co.  v.  Zanesville,  47 
Ohio  St.  35,  50,  23  N.  E.  60  (furnishing  gas 
under  contract  with  city)  ;  Ham  i;.  Toledo, 
etc.,  R.  Co.,  29  Ohio  St.  174  (refusing  man- 
damus to  compel  a  corporation  to  issue  its 
bonds  to  one  of  its  creditors,  in  order  that 
he  might  obtain  the  benefit  of  a  mortgage 
security)  ;  State  v.  Zanesville,  etc..  Turnpike 
Road  Co.,  16  Ohio  St.  308  (refusal  of  cor- 
poration to  contribute  to  the  expense  of  re- 
pairing a  bridge  as  required  by  contract). 

Pennsylvania. —  Hays  i'.  Lycoming  F.  Ins. 
Co.,  98  Pa.  St.  184  [reversiyig  10  Wkly.  Notes 
Cas.  31];  Com.  v.  Wilkes-Barre  Gas  Co.,  2 
Kulp  499,  contract  to  supply  gas. 

Virginia. — Richmond  R.,  etc.,  Co.  v.  'Brown, 
97  Va.  26,  33,  32  S.  E.  775. 

Wisconsin. —  State  v.  Milwaukee  Medical 
College,  128  Wis.  7,  106  N.  W.  116. 

England. —  Reg.  r.  Hull,  etc.,  R.  Co.,  6 
Q.  B.  70,  8  Jur.  491,  13  L.  J.  Q.  B.  257, 

3  R.  &  Can.  Cas.  705,  51  E.  C.  L.  70;  Reg.  v. 
Victoria  Park  Co.,  1  Q.  B.  288,  4  P.  &  D.  639, 
41  E.  0.  L.  544;  Benson  v.  Paul,  6  E.  &  B. 
273,  2  Jur.  N.  S.  425,  25  L.  J.  Q.  B.  274, 

4  Wkly.  Rep.  493,  88  E.  C.  L.  273. 

Canada. —  Hughes  v.  Newcastle  Dist.  Mut. 
F.  Ins.  Co.,  13  U.  C.  Q.  B.  153. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §§  34, 
272;  simV  supra,  II,  C,  2,  c. 

The  duty  of  officers  to  call  a  corporate 
meeting  as  required  by  the  by-laws  does  not 
arise  out  of  mere  contract  obligation  so  as  to 
exclude  mandamus  to  compel  them  to  perform 
such  duty.  Bassett  v.  Atwater,  65  Conn.  355, 
363,  32  Atl.  937,  32  L.  R.  A.  575.  See  supra, 
VII,  A,  5. 

Duty  imposed  by  municipal  ordinance.— 

The  fact  that  an  ordinance  granting  a  rail- 
road, street  railroad,  or  other  company  the 
use  of  streets  and  alleys  upon  certain  condi- 
tions requires  formal  acceptance  by  the  com- 
pany does  not  render  the  grant  a  mere  pri- 
vate contract,  so  as  to  preclude  mandamus  by 


a  citizen  of  the  municipality  to  enforce  com- 
pliance with  the  conditions  of  the  ordinance. 
People  V.  Suburban  R.  Co.,  178  111.  594,  53 
N.  E.  349,  49  L.  R.  A.  650;  Richmond  R., 
etc.,  Co.  V.  Brown,  97  Va.  26,  32  S.  E.  775. 
See  infra,  VII,  A,  9,  b,  (i),  text  and  note 
26;  j,  (I),  (D),  (II). 

Contract  by  railroad  company  to  establish 
or  maintain  station. —  Florida  Cent.,  etc.,  R. 
Co.  V.  State,  31  Fla.  482,  13  So.  103,  34  Am. 
St.  Rep.  30,  20  L.  R.  A.  419. 

99.  State  v.  New  Orleans,  etc.,  R.  Co.,  52 
La.  Ann.  1570,  28  So.  Ill,  remedy  by  man- 
damus given  by  statute  to  parishes  and 
municipal  corporations  to  enforce  the  obliga- 
tion of  any  contract  relating  to  the  paving, 
reconstruction,  repair,  or  care  of  streets, 
highways,  bridges,  etc. 

1.  State  r.  Wabash,  etc.,  Canal,  4  Ind.  495. 
Illustrations. —  Thus  mandamus  has  been 

recognized  as  a  proper  remedy  to  compel  pay- 
ment of  certain  interest  on  canal  bonds  as 
expressly  required  by  statute  (State  v.  Wa- 
bash, etc.,  Canal,  4  Ind.  495)  ;  to  compel  a 
turnpike  road  company  to  issue  a  certificate 
to  one  who  has  performed  work  on  the  road 
under  a  contract  with  it,  as  required  by  a 
statute,  so  as  to  enable  him  to  obtain  pay- 
ment from  the  state  treasurer  out  of  money 
subscribed  by  the  state  in  aid  of  the  con- 
struction of  the  road  (Com.  v.  Hanover,  etc.. 
Turnpike  Road  Co.,  9  Serg.  &  R.  (Pa.)  59; 
Com.  V.  Anderson's  Ferry,  etc.,  Turnpike 
Road,  7  Serg.  &  R.  (Pa.)  6)  ;  and  to  compel 
an  insurance  company  to  apply  the  amount 
due  under  a  fire  policy,  as  required  by  a 
statute,  to  the  rebuilding  of  the  premises  in- 
sured (Simpson  v.  Scottish  Union  Ins.  Co., 
1  Hem.  &  M.  618,  9  Jur.  N.  S.  711,  32  L.  J. 
Ch.  329,  8  L.  T.  Rep.  N.  S.  112,  1  New  Rep. 
537,  11  Wkly.  Rep.  459,  71  Eng.  Reprint 
270). 

2.  Rex  V.  St.  Katharine  Dock  Co.,  4  B.  & 
Ad.  360,  1  N.  &  M.  121,  24  E.  C.  L.  162. 
See  also  Person  v.  Warren  R.  Co.,  32  N.  J. 
L.  441. 

If  an  execution  will  lie  against  the  prop- 
erty of  the  company  mandamus  will  not  lie 
to  compel  them  to  pay  a  judgment,  for  there 
is  then  a  remedy  by  the  ordinary  course  of  the 
law,  and  it  can  make  no  difi'erence  that  the 
circumstances  are  such  that  the  execution 
may  produce  no  fruits.  Reg.  v.  Victoria 
Park  Co.,  1  Q.  B.  288,  4  P.  &  D.  639,  41 
E.  C.  L.  544.  See  also  Hughes  v.  Newcastle 
Dist.  Mut.  F.  Ins.  Co.,  13  U.  C.  Q.  B. 
153. 

To  compel  payment  of  taxes  see  infra,  VII, 
A,  9,  i. 

[VII,  A,  7,  b] 
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scriptions  for  stock  to  raise  funds  for  payment  of  the  judgment;^  but  the  writ 
seems  never  to  have  been  issued  for  this  purpose  in  the  United  States,  and  per- 
haps it  will  not  lie.*  However  this  may  be,  the  remedy  in  equity  is  more  complete 
and  appropriate  and  the  creditor  is  not  bound  to  resort  to  mandamus  instead  of 
or  before  proceeding  in  equity.^ 

c.  Compelling  Assessments.  It  has  been  held  in  some  states  that  mandamus 
will  lie  after  or  in  aid  of  a  judgment  recovered  by  a  member  or  policy-holder 
against  an  assessment  insurance  or  mutual  benefit  company  to  compel  an  assess- 
ment to  pay  the  judgment,^  although  not  before  judgment;'*'  but  there  are 
decisions  to  the  contrary.^    This  question  is  elsewhere  more  fully  treated.^ 

d.  Inspection  of  Books  and  Records  by  Creditors.  A  judgment  creditor  of  a 
corporation,  in  a  proper  case,  as  in  the  case  where  by  statute  he  is  entitled  to  issue 
execution  against  shareholders  who  have  not  paid  up  for  their  shares,  may  by 
mandamus  enforce  his  riglit  to  an  inspection  of  the  register  of  shareholders  or 
other  like  book  of  the  corporation.^^ 

8.  Affixing  of  Corporate  Seal.  Mandamus  will  lie  to  compel  a  corporation 
or  its  officers  to  affix  the  corporate  seal  to  an  instrument.^^ 

9.  To  Compel  Performance  of  Public  Duties  —  a.  In  General.  Although  on 
some  questions  the  authorities  are  conflicting,  the  general  rule  is  that  mandamus 
will  lie  on  the  relation  of  the  attorney-general  acting  for  and  in  the  name  of  the 
state, or  in  some  cases  on  the  relation  of  a  municipality  or  a  particular  puolic 


To   fix   compensation   of   officer.  —  In  a 

Ueorgia  case  there  is  dictum  to  the  effect 
that  where  the  president  and  directors  of  a 
corporation  decline  to  fix  the  compensation 
of  an  officer  as  required  by  a  by-law,  or  un- 
reasonably postpone  action  in  the  premises, 
mandamus  will  lie  to  compel  them  to  perform 
their  duty.  Eagle,  etc.,  Mfg.  Co.  v.  Browne, 
58  Ga.  240. 

3.  Reg.  V.  Victoria  Park  Co.,  1  Q.  B.  288, 
4  P.  &  D.  639,  41  E.  C.  L.  544,  where,  how- 
ever, the  writ  was  denied  because  it  appeared 
that  calls  sufficient  to  satisfy  the  judgment 
had  been  made,  but  not  paid,  and  that  the 
company  no  longer  had  the  proper  officers  for 
making  such  calls.  See  also  Reg.  v.  Led- 
gard,  1  Q.  B.  616,  41  E.  C.  L.  697,  where 
mandamus  was  granted  to  compel  an  incor- 
porated borough  to  make  a  borough  rate  for 
the  purpose  of  paying  instalments  on  a  bond. 

4.  State  i;.  Canal,  etc.,  St.  R.  Co.,  23  La. 
Ann.  333;  Hays  v.  Lycoming  F.  Ins.  Co., 
98  Pa.  St.  184.  However,  there  is  dictum 
in  some  of  the  cases  to  the  effect  that  it  will 
lie.  Patterson  v.  Lynde,  112  HI.  196,  206; 
McCarthy  v.  Lavasche,  89  111.  270,  276,  31 
Am.  Rep.  83  (statutory  double  liability  of 
stock-holders)  ;  Hatch  f.  Dana,  101  U.  S.  205, 
215,  25  L.  ed.  885. 

Discretion  vested  in  the  directors  by  the 
charter  as  to  collection  of  unpaid  subscrip- 
tions cannot  be  interfered  with  by  mandamus. 
State  V.  Canal,  etc.,  St.  R.  Co.,  23  La.  Ann. 
333. 

Where  there  are  no  directors  mandamus 
will  not  lie.  Hatch  v.  Dana,  101  U.  S.  205, 
215,  25  L.  ed.  885. 

5.  Ward  v.  Griswoldville  Mg.  Co.,  16  Conn. 
593;  Dalton,  etc.,  R.  Co.  v.  McDaniel,  56  Ga. 
191;  Thompson  v.  Reno  Sav.  Bank,  19  Nev. 
242,  9  Pac.  121,  3  Am.  St.  Rep.  883;  Hatch 
7;.  Dana,  101  U.  S.  205,  215,  25  L.  ed.  885. 
And  see  Corporations,  10  Cyc.  653  et  seq. 
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6.  Hare  v.  Pottawattamie  County  Mut.  F. 
Ins.  Co.,  74  Iowa  39,  36  N.  W.  880;  People 
v.  Masonic  Guild,  etc.,  Mut.  Ben.  Assoc.,  58 
Hun  (N.  Y.)  395,  12  N.  Y.  Suppl.  171  [re- 
versed on  other  grounds  in  126  N.  Y.  615,  27 
N.  E.  1037]. 

7.  Excelsior  Mut..  Aid  Assoc.  v.  Riddle,  91 
Ind.  84;  Bur  land  v.  Northwestern  Mut.  Ben. 
Assoc.,  47  Mich.  424,  11  N.  W.  269;  People 
V.  Masonic  Guild,  etc.,  Mut.  Ben.  Assoc.,  58 
Hun  (N.  Y.)  395,  12  N.  Y.  Suppl.  171  [re- 
versed  on  other  grounds  in  126  N.  Y.  615, 
27  K  E.  1037].  Contra,  Rainsbarger  v. 
Union  Mut.  Aid  Assoc.,  72  Iowa  191,  33  N.  W. 
626. 

8.  See  Miner  v.  Michigan  Mut.  Ben.  Assoc., 
65  Mich.  84,  31  N.  W.  763. 

9.  See  Mutual  Benefit  Insurance. 

10.  Reg.  V.  Derbyshire,  etc..  Junction  R. 
Co.,  3  E.  &  B.  784,  18  Jur.  1054,  23  L.  J. 
Q.  B.  333,  2  Wkly.  Rep.  489,  77  E.  C.  L.  784. 

11.  Reg.  V.  Kendall,  1  Q.  B.  366,  10  L.  J. 
Q.  B.  137,  4  P.  &  D.  603,  41  E.  C.  L.  580 
(to  compel  the  master  of  a  hospital  to  affix 
the  seal  to  an  instrument  of  presentation)  ; 
Rex  V.  Cambridge,  3  Burr.  1647,  W.  Bl.  547 
(to  compel  the  keeper  of  the  common  seal 
of  a  university  to  affix  it  to  an  instrument 
of  appointment  of  an  officer)  ;  Rex  v.  Wind- 
ham, Cowp.  377  (to  compel  the  warden  of  a 
college  to  affix  the  common  seal  to  an  answer 
of  the  fellows,  etc.,  in  chancery  contrary  to 
his  own  separate  answer)  ;  Rex  v.  Bland,  7 
Mod.  355  (to  compel  the  provost  of  a  college 
to  affix  the  college  seal  to  a  presentation  by 
the  college ) . 

12.  Corporation  in  hands  of  receiver  see 
infra,  VII,  A,  9,  k. 

13.  State  v.  Hartford,  etc.,  R.  Co.,  29 
Conn.  538;  Ohio,  etc.,  R.  Co.  v.  People.  120 
111.  200,  11  N.  E.  347;  People  v.  New  York, 
etc.,  R.  Co.,  28  Hun  (N.  Y.)  543.  See  infra, 
IX,  C,  1,  d,  (I),  (B). 
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officer  or  board/*  or  of  a  private  individual/^  to  compel  a  corporation  to  perform 
a  specific  legal  duty  which  it  owes  to  the  public,  or  to  the  relator  as  one  of  the 
public/"  unless  some  other  adequate  remedy  is  provided.^^  An  application  by  the 
attorney-general  on  behalf  of  the  state  to  compel  a  quasi-public  corporation  to 
perform  its  duties  to  the  public  cannot  be  defeated  by  showing  that  the  state  has 
not  been  injured  and  that  the  individuals  injured  have  private  remedies  by  action  ; 
and  where  tlie  application  is  by  individuals  specially  injured,  the  remedy  is  not 
barred  by  the  fact  that  they  have  a  remedy  by  action  at  law,  unless  such  remedy 
is  equally  as  convenient,  beneficial,  and  effective  as  the  remedy  by  mandamus.^® 


14.  People  V.  Chicago,  etc.,  R.  Co.,  67  111. 
118;  Railroad  Com'rs  v.  Portland,  etc.,  R. 
Co.,  63  Me.  269,  18  Am.  Rep.  208;  Chicago, 
etc.,  R.  Co.  V.  State,  47  Nebr.  549,  66  N.  W. 
624,  53  Am.  St.  Rep.  557,  41  L.  R.  A.  481. 
See  infra,  IX,  C,  1,  d. 

15.  Illinois. —  People  v.  Suburban  R.  Co., 
178  III.  594,  53  N.  E.  349,  49  L.  R.  A. 
650. 

Iowa. —  Boggs  V.  Chicago,  etc.,  R.  Co.,  54 
Iowa  435,  6  N.  W.  744. 

Nebraska. —  State  v.  Republican  Valley  R. 
Co.,  17  Nebr.  647,  24  N.  W.  329,  32  Am.  Rep. 
424. 

New  York. —  People  v.  New  York  Cent., 
etc.,  R.  Co.,  61  N.  Y.  App.  Div.  494,  70  N.  Y. 
Suppl.  684. 

Pennsylvania. —  Mercur  r.  Media  Electric 
Light,  etc.,  Co.,  7  Del.  Co.  586. 

Virginia. —  Richmond  R.,  etc.,  Co.  v.  Brown, 
97  Va.  26,  32  S.  E.  775. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 
91  U.  S.  343,  23  L.  ed.  428. 

See  infra,  IX,  C,  1,  e. 

16.  Connecticut. —  State  v.  Hartford,  etc., 
R.  Co.,  29  Conn.  538. 

Illinois. —  People  v.  Suburban  R.  Co.,  178 
111.  594,  53  N.  E.  349,  49  L.  R.  A.  650;  Ohio, 
etc.,  R.  Co.  V.  People,  120  111.  200,  11  N.  E. 
347;  People  v.  Chicago,  etc.,  R.  Co.,  67  111. 
118. 

Indiana. —  Cummins  v.  Evansville,  etc.,  R. 
Co.,  115  Ind.  417,  18  N.  E.  6. 

Iowa. —  Boggs  V.  Chicago,  etc.,  R.  Co.,  54 
Iowa  435,  6  N.  W.  744. 

Kansas. —  Potwin  Place  v.  Topeka  R.  Co., 

51  Kan.  609,  33  Pac.  309,  37  Am.  St.  Rep. 
312. 

Louisiana. —  State  v.  New  Orleans  Gas- 
light Co.,  108  La.  67,  32  So.  179. 

Maine. —  Railroad  Com'rs  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Rep.  208. 

Michigan. —  People  v.  State  Ins.  Co.,  19 
Mich.  392. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Nebr.  549,  66  N.  W.  624,  53  Am.  St.  Rep. 
557,  41  L.  R.  A.  481;  State  v.  Republican 
Valley  R.  Co.,  17  Nebr.  647,  24  N.  W.  329, 

52  Am.  Rep.  424. 

New  Jersey. — State  v.  Bridgeton,  etc.,  Trac- 
tion Co.,  62  N.  J.  L.  592,  43  Atl.  715,  45 
L.  R.  A.  837 ;  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659. 

Neio  York. —  People  v.  Rochester,  etc.,  R. 
Co.,  76  N.  Y.  294;  People  v.  New  York  Cent., 
etc.,  R.  Co.,  61  N.  Y.  App.  Div.  494,  70  N.  Y. 


Suppl.  684;  People  v.  New  York  Cent.,  etc., 
R.  Co.,  28  Hun  543. 

Pennsylvania. —  Mercur  v.  Media  Electric 
Light,  etc.,  Co.,  7  Del.  Co.  586. 

South  Carolina. —  State  v.  North  Eastern 
R.  Co.,  9  Rich.  247,  67  Am.  Dec.  551. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 

90  Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep, 
834,  35  L.  R.  A.  662. 

Virginia. — Richmond  R.,  etc.,  Co.  v.  Brown, 
97  Va.  26,  32  S.  E.  775. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 

91  U.  S.  343,  23  L.  ed.  428. 

England. —  Reg.  v.  Bristol  Dock  Co.,  2 
Q.  B.  64,  1  G.  &  D.  286,  6  Jur.  216,  2  R.  & 
Can.  Cas.  599,  42  E.  C.  L.  573;  Rex  v.  Severn, 
etc.,  R.  Co.,  2  B.  &  Aid.  646,  21  Rev.  Rep. 
433. 

Canada. —  Ex  p.  Atty.-Gen.,  17  N.  Brunsw. 
667. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  265 
ct  seq. 

By  express  statutory  provision  see  People 
r.  Rochester,  etc.,  R.  Co.,  76  N.  Y.  294,  hold- 
ing that  the  directors  of  a  railroad  company 
are  officers  of  a  corporation  within  the  mean- 
ing of  a  statute  (2  N.  Y.  Rev.  St.  c.  587, 
§  60)  authorizing  mandamus  to  compel  the 
performance  of  public  acts,  duties,  etc.,  and 
may  therefore  be  compelled  by  mandamus  to 
perform  specific  acts  required  by  law  for  the 
benefit  of  the  public. 

17.  Alabama. —  State  v.  Mobile,  etc.,  R. 
Co.,  59  Ala.  321. 

Nebraska. —  Nebraska  Tel.  Co.  v.  State,  55 
Nebr.  627,  76  N.  W.  171,  45  L.  R.  A.  113. 

New  Hampshire. —  State  v.  Manchester, 
etc.,  R.  Co.,  62  N.  H.  29. 

Neiv  Jersey. —  Morgan  v.  Monmouth  Plank 
Road  Co.,  26  N.  J.  L.  99. 

Neiv  York. —  People  v.  Brooklyn  Heights  R. 
Co.,  172  N.  Y.  90,  64  N.  E.  788  [affirming  69 
N.  Y.  App.  Div.  549,  75  N.  Y.  Suppl.  202] ; 
People  V.  Central  New  York  Tel.,  etc.,  Co., 
41  N.  Y.  App.  Div.  17,  58  N.  Y.  Suppl.  221; 
Matter  of  Waverly,  35  N.  Y.  App.  Div.  38, 
54  N.  Y.  Suppl.  368  [affirmed  in  158  N.  Y. 
710,  53  N.  E.  1133];  Matter  of  Baldwins- 
ville  Tel.  Co.,  24  Misc.  (N.  Y.)  221,  53  N.  Y. 
Suppl.  574;  People  v.  New  York,  etc.,  R.  Co., 
2  N.  Y.  Civ.  Proc.  82. 

See  supra,  II,  D;  VII,  A,  2. 

18.  People  V.  New  York  Cent.,  etc.,  R.  Co., 
28  Hun  (N.  Y.)  543;  Ex  p.  Atty.-Gen.,  17 
N.  Brunsw.  667. 

19.  State  t'.  Savannah,  etc.,  Canal  Co.,  26 
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The  remedy  by  mandamus  is  not  precluded  by  the  fact  that  the  breach  of  the 
duty  souglit  to  be  compelled  renders  the  corporation  or  its  officers  liable  to  a 
penalty  or  to  indictment,  or  that  it  is  ground  for  quo  warranto  to  forfeit  its 
charter.^^ 

b.  The  Legal  Duty  and  Violation  Thereof  —  (i)  In  General.  The  writ  will 
issue  only  where  there  is  a  specilic  legal  duty  on  the  part  of  the  corporation  to  do 
the  act  sought  to  be  compelled  and  clear  proof  of  a  breach  of  that  duty  ;  and 
the  relator's  right  must  be  clearly  established.^^  Some  of  the  courts  seern  to  hold 
that  the  duty  must  be  clearly  and  expressly  enjoined  by  charter  or  statute  ;  but 
by  the  weight  of  authority  it  may  be  either  express  or  implied,^^  and  it  may  be 


Ga.  665;  People  v.  New  York  Cent.,  etc.,  R. 
Co.,  61  N.  Y.  App.  Div.  494,  70  N.  Y.  Suppl. 
684;  Richmond  R.,  etc.,  Co.  v.  Brown,  97  Va. 
26,  32  S.  E.  775;  Eco  p.  Atty.-Gen.,  17 
N.  Brunsw.  667.  Compare,  however.  Crane 
V.  Chicago,  etc.,  R.  Co.,  74  Iowa  330,  37  N.  W. 
397,  7  Am.  St.  Rep.  479. 

The  remedy  by  repeated  actions  at  law  to 
recover  damages  for  a  constantly  recurring 
and  continued  violation  of  duty  is  not  ade- 
quate. Richmond  R.,  etc.,  Co.  v.  Brown,  97 
Va.  26,  32  S.  E.  775;  and  other  cases  above 
cited. 

20.  Delaware. —  State  v.  Wilmington  Bridge 
Co.,  3  Harr.  312. 

Michigan. —  People  v.  State  Ins.  Co.,  19 
Mich.  392. 

Neiv  Jersey. —  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659. 

New  York. —  People  v.  Schaghticoke,  37 
How.  Pr.  427. 

South  Carolina. —  State  v.  North  Eastern 
R.  Co.,  9  Rich.  247,  67  Am.  Dec.  551. 

United  States. — Indiana  v.  Lake  Erie,  etc., 
R.  Co.,  83  Fed.  284. 

England. —  Reg.  v.  Bristol  Dock  Co.,  2 
Q.  B.  64,  1  G.  &  D.  286,  6  Jur.  216,  2  R.  & 
Can.  Cas.  599,  42  E.  C.  L.  573;  Rex  v. 
Severn,  etc.,  R.  Co.,  2  B.  &  Aid.  646,  21  Rev. 
Rep.  433.  But  a  writ  of  mandamus  to  com- 
pel the  repair  of  a  turnpike  or  toll-road  has 
been  refused  on  the  ground  that  the  remedy 
by  indictment  should  be  pursued.  Reg.  v. 
Oxford,  etc.,  Turnpike  Roads,  12  A.  &  E.  427, 
6  Jur.  216  note,  4  P.  &  D.  154,  40  E.  C.  L. 
215;  Reg.  v.  Brown,  13  U.  C.  C.  P.  356.  See 
infra,  VII,  A,  9,  j,  (xiv). 

See  also  supra,  II,  D,  2,  d. 

21.  Illinois. —  Ohio,  etc.,  R.  Co.  v.  People, 
120  111.  200,  11  N.  E.  347;  People  v.  Chicago, 
etc.,  R.  Co.,  55  111.  95,  8  Am.  Rep.  631. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  State, 
139  Ind.  158,  38  N.  E.  596. 

Iowa. —  Mystic  Milling  Co.  v.  Chicago,  etc., 
R.  Co.,  (1906)  107  N.  W.  943;  Milwaukee 
Malt  Extract  Co.  v.  Chicago,  etc.,  R.  Co.,  73 
Iowa  98,  34  S.  W.  761. 

Minnesota. —  State  v.  Southern  Minnesota 
R.  Co.,  18  Minn.  40. 

Netv  Jersey. —  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659. 

New  York. —  People  v.  Brooklyn  Heights  R. 
Co.,  172  N.  Y.  90,  64  N.  E.  788  [affirming 
69  N.  Y.  App.  Div.  549,  75  N.  Y.  Suppl. 
202] ;  People  v.  New  York,  etc.,  R.  Co.,  104 
N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep.  484. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 
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90  Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep. 
834,  35  L.  R.  A.  662. 

Virginia. —  Sherwood  v.  Atlantic,  etc.,  R. 
Co.,  94  Va.  291,  26  S.  E.  943. 

Washington. —  Northwest  Warehouse  Co.  v. 
Oregon  R.,  etc.,  Co.,  32  Wash.  218,  73  Pac. 
388. 

United  States. —  Northern'  Pac.  R.  Co.  y. 
Washington  Terr.,  142  U.  S.  492,  12  S.  Ct. 
283,  35  L.  ed.  1092  [reversing  3  Wash.  Terr. 
303,  13  Pac.  604];  People  v.  Colorado  Cent. 
R.  Co.,  42  Fed.  638;  Kansas  v.  Southern 
Kansas  R.  Co.,  24  Fed.  179. 

England. —  Rex  v.  Brecknock,  etc.,  Canal 
Nav.  Co.,  3  A.  &  E.  217,  1  Harr.  279,  4 
N.  &  M.  871,  30  E.  C.  L.  117;  York,  etc.,  R. 
Co.  V.  Reg.,  1  C.  L.  R.  119,  1  E.  &  B.  858. 
17  Jur.  630,  22  L.  J.  Q.  B.  225,  7  R.  &  Can. 
Cas.  459,  1  Wkly.  Rep.  358,  72  E.  C.  L.  858 
[reversing  1  E.  &  B.  178,  72  E.  C.  L.  178]; 
Reg.  V.  Great  Western  R.  Co.,  62  L.  J.  Q.  B. 
572,  69  L.  T.  Rep.  N.  S.  572,  9  Reports  127. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  265 
et  seq.    And  see  supra,  II,  C,  2;  VII,  A,  2. 

Anticipation  of  omission  of  duty. —  The 
writ  of  mandamus  will  not  issue  in  anticipa- 
tion of  a  supposed  omission  of  duty,  but  it 
must  appear  that  there  has  been  an  actual 
default  in  the  performance  of  a  clear  legal 
duty.  Northwestern  Warehouse  Co.  v. 
Oregon  R.,  etc.,  Co.,  32  Wash.  218,  73  Pac. 
388.  See  also  Mystic  Milling  Co.  v.  Chicago, 
etc.,  R.  Co.,  (Iowa  1906)  107  N.  W.  943.  As 
to  the  necessity  for  demand  and  refusal  see 
infra,  VII,  A,  9,  b,  (iii). 

22.  People  v.  Chicago,  etc.,  R.  Co.,  55  111. 
95,  8  Am.  Rep.  631;  Mackin  v.  Portland  Gas 
Co.,  38  Oreg.  120,  61  Pac.  134,  62  Pac.  20, 
49  L.  R.  A.  596. 

23.  See  People  v.  New  York,  etc.,  R.  Co.» 
104  N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep.  484; 
Northern  Pac.  R.  Co.  v.  Washington  Terr.,  142 
U.  S.  492,  12  S.  Ct.  283,  35  L.  ed.  1092  [re- 
versing 3  Wash.  Terr.  303,  13  Pac.  604]. 

24.  Illinois. —  People  v.  Chicago,  etc.,  R. 
Co.,  130  111.  175,  32  N.  E.  857. 

Maine. —  Railroad  Com'rs  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Rep.  208. 

Michigan. —  People  v.  State  Ins.  Co.,  19 
Mich.  392. 

Nebraska. —  State  v.  Republican  Valley  R. 
Co.,  17  Nebr.  647,  24  N.  W.  329,  52  Am.  Rep. 
424. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520,  523,  39  S.  W.  926,  59  Am.  St. 
Rep.  834,  35  L.  R.  A.  662,  where  it  is  said: 
"  The  duty  need  not  be  express ;  it  may  be 
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imposed  either  by  the  charter  of  the  corporation  or  other  statiite,^^  bj  a  munici- 
pal ordinance  or  order  of  court  made  in  pursuance  of  its  charter  or  vaUd  statutory 
anthority,^^  by  an  order  of  commissioners  under  a  valid  statute,^^  or  by  the  common 
law.'^^  The  writ  will  not  lie  to  enforce  mere  contract  obligations,  as  distinguished 
from  duties  imposed  by  law.^® 

(ii)  Privilege  or  Option  and  Matters  of  Discretion.  The  writ  will  not 
issue  to  compel  the  corporation  to  do  an  act  as  to  which  it  has  under  its  charter  a 
mere  privilege  or  option,^  or  to  control  its  discretion.^^ 

(ill)  Demand  and  Refusal.    As  a  general  rule  there  must  be  a  demand  and 


implied.  Clearly,  when  it  appears  by  fair 
implication  from  the  terms  of  its  charter,  it 
is  as  imperative  as  if  the  obligation  were 
expressed." 

25.  Connecticut. —  State  v.  Hartford,  etc., 
R.  Co.,  29  Conn.  538. 

Illinois. —  Ohio,  etc.,  R.  Co.  v.  People,  120 
111.  200,  11  N.  E.  347;  People  v.  Chicago, 
etc.,  R.  Co.,  67  111.  118. 

Indiana. —  Cummins  v.  Evansville,  etc.,  R. 
Co.,  115  Ind.  417,  18  N.  E.  6. 

Iowa. —  Boggs  V.  Chicago,  etc.,  R.  Co.,  54 
Iowa  435,  6  N.  W.  744. 

Maine. —  Railroad  Com'rs  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Kep.  208. 

Sehraska. —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Xebr.  549,  66  N.  W.  624,  53  Am.  St.  Rep. 
557,  41  L.  R.  A.  481;  State  v.  Republican 
Valley  R.  Co.,  17  Nebr.  647,  24  N.  W.  329, 
52  Am.  Rep.  424. 

'New  York. —  People  v.  New  York,  etc.,  R. 
Co.,  28  Hun  543. 

Pennsylvania. —  Mercur  v.  Media  Electric 
Light,  etc.,  Co.,  7  Del.  Co.  586. 

South  Carolina. —  State  v.  North  Eastern 
R.  Co.,  9  Rich.  247,  67  Am.  Dec.  551. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 

90  Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep. 
834,  35  L.  R.  A.  662. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 

91  U.  S.  343,  23  L.  ed.  428. 

England. —  Reg.  v.  Bristol  Dock  Co.,  2 
Q.  B.  64,  1  G.  &  D.  286,  6  Jur.  216,  2  R.  & 
Can.  Cas.  599,  42  E.  C.  L.  573;  Rex  v. 
Severn,  etc.,  R.  Co.,  2  B.  &  Aid.  646,  21  Rev. 
Rep.  433. 

Canada. —  Ecc  p.  Atty.-Gen.,  17  N.  Brunsw. 
667. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  265 
et  seq. 

26.  People  v.  Suburban  R.  Co.,  178  111. 
594,  53  N.  E.  349,  49  L.  R.  A.  650 ;  Le  Mars 
Independent  School  Dist.  v.  Le  Mars  Citv 
Water,  etc.,  Co.,  (Iowa  1906)  107  N.  W.  944^; 
Potwin  Place  v.  Topeka  R.  Co.,  51  Kan.  609, 
33  Pac.  309,  37  Am.  St.  Rep.  312;  Chicago, 
etc.,  R.  Co.  V.  State,  47  Nebr.  549,  66  N.  W. 
624,  53  Am.  St.  Rep.  557,  41  L.  R.  A.  481; 
Richmond  R.,  etc.,  Co.  v.  Brown,  97  Va.  26, 
32  S.  E.  775. 

27.  Railroad  Com'rs  v.  Portland,  etc.,  R. 
Co.,  63  Me.  269,  18  Am;  Rep.  208.  See  infra, 
VII,  A,  9,  j,  (I),  (J). 

28.  Illinois. —  People  v.  Chicago,  etc.,  R. 
Co.,  67  111.  118. 


Minnesota. —  State  v.  Minnesota  Transfer 
R.  Co.,  80  Minn.  108,  83  N.  W.  32,  50  L..  R.  A. 
656. 

Missouri. —  State  v.  Hannibal,  etc.,  R.  Co., 
86  Mo.  13. 

Nebraska. —  State  v.  Republican  Valley  R. 
Co.,  17  Nebr.  647,  24  N.  W.  329,  52  Am.  Rep. 
424. 

New  Jersey. —  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  Eq.  659. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

29.  See  supra,  VII,  A,  7,  a. 

30.  Minnesota. —  State  v.  Southern  Minne- 
sota R.  Co.,  18  Minn.  40. 

New  York. —  People  r.  New  York,  etc.,  R. 
Co.,  104  N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep. 
484. 

Texas. —  San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520,  527,  39  S.  W.  926,  59  Am.  St. 
Rep.  834,  35  L.  R.  A..  662,  where  it  is  said 
that  "  when  ...  a  corporation,  w^hether 
quasi-public  or  purely  private,  is  granted  the 
privilege  of  doing  an  act,  and  there  are  in 
its  charter  no  express  terms  which  make  it 
obligatory  to  do  the  act,  or  other  words  from' 
which  by  fair  construction  that  intention  can 
be  gleaned,  we  do  not  see  upon  what -sound 
principle  the  duty  can  be  imposed." 

Virginia. —  Sherwood  v.  Atlantic,  etc.,  R. 
Co.,  94  Va.  291,  26  S.  E.  943. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Washington  Terr.,  142  U.  S.  492,  12  S.  Ct. 
283,  35  L.  ed.  1092  [reversing  3  Wash.  Terr. 
303,  13  Pac.  604]. 

England. —  York,  etc.,  R.  Co.  v.  Reg.,  1 
C.  L.  R.  119,  1  E.  &  B.  858,  17  Jur.  630,  22 
L.  J.  Q.  B.  225,  7  R.  &  Can.  Cas.  459,  1  Wkly. 
Rep.  358,  72  E.  C.  L.  858  [reversing  1  E.  "& 
B.  178,  72  E.  C.  L.  178]  ;  Great  Western  R. 
Co.  V.  Reg.,  1  E.  &  B.  874,  1  Wkly.  Rep.  358 
note,  72  E.  C.  L.  874  [reversing  1  E.  &  B. 
253,  72  E.  C.  L.  253]  ;  Reg.  v.  Great  Western 
R.  Co.,  62  L.  J.  Q.  B.  572,  69  L.  T.  Rep.  N.  S. 
572,  9  Reports  127. 

31.  California.— Feo])]e  i:  Bell,  4  Cal.  177. 
Florida. —  Florida   Cent.,   etc.,   R.   Co.  v. 

State,  31  Fla.  482,  13  So.  103,  34  Am.  St. 
Rep.  30,  20  L.  R.  A.  419. 

Illinois.— Ohio,  etc.,  R.  Co.  v.  People,  120 
111.  200,  11  N.  E.  347;  People  v.  Chicago, 
etc.,  R.  Co.,  55  111.  95,  8  Am.  Rep.  631. 

loioa. —  Milwaukee  Malt  Extract  Co.  v. 
Chicago,  etc.,  R.  Co.,  73  Iowa  98,  34  N.  W. 
761. 

Neio  York. —  People  v.  Brooklvn  Heights 
R.  Co.,  172  N.  Y.  90,  64  N.  E.  788  [affirming 
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refusal  of  performance  or  conduct  on  the  part  of  the  corporation  which  is 
equivalent  to  such  refusal. 

e.  Impossibility  of  Performance.  Since  a  writ  of  mandamus  will  not  be 
granted  when  it  is  clear  that  it  will  be  unavailing,  it  will  not  issue  if  the  act 
sought  to  be  compelled  is  physically  impossible,  or  if  for  any  reason  it  is  not 
within  the  power  of  defendant,^^^  although  its  inability  is  due  to  want  of  necessary 
funds  and  of  the  means  of  raising  them.^^  Whether  a  strike  by  tlie  employees  of 
a  corporation  or  others  presents  a  case  of  impossibility  of  performance  of  public 
duties,  so  as  to  be  ground  for  refusing  a  writ  of  mandamus,  depends  upon  the 
circumstances.^^ 

d.  Posting  of  Articles,  By-Laws,  Names  of  Officers.  Statements  of  Capital 
Stock,  Etc.  Mandamus  is  the  proper  remedy  to  compel  a  corporation  to  comply 
with  a  statute  requiring  it,  for  the  benefit  of  the  public  and  for  the  special  benelit 
of  persons  dealing  with  it,  to  post  for  public  inspection  a  copy  of  its  articles  or 


69  N.  Y.  App.  Div.  549,  75  N.  Y.  Suppl. 
202] ;  People  v.  New  York,  etc.,  R.  Co.,  104 
N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep.  484. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Washington  Terr.,  142  U.  S.  492,  12  S.  Ct. 
283,  35  L.  ed.  1092  Ireversing  3  Wash.  Terr. 
303,  13  Pac.  604]. 

See  supra,  II,  C,  2,  a;  VII,  A,  2. 

32.  Lake  Erie,  etc.,  R.  Co.  v.  State,  139 
Ind.  158,  38  N.  E.  596  (holding  that  in  a 
mandamus  proceeding  against  a  railroad  com- 
pany to  compel  the  removal  of  an  obstruction 
from  a  public  ditch,  the  alternative  writ  is 
insufficient  on  demurrer  where  it  does  not 
show  a  demand  that  the  obstruction  be  re- 
moved) ;  Mystic  Milling  Co.  v.  Chicago,  etc., 
R.  Co.,  (Iowa  1906)  107  N.  W.  943;  State  i\ 
Associated  Press,  159  Mo.  410,  60  S.  W.  91, 
81  Am.  St.  Rep.  368,  51  L.  R.  A.  151;  Reg.  v. 
Bristol,  etc.,  R.  Co.,  4  Q.  B.  162,  3  G.  &  D. 
384,  7  Jur,  233,  12  L.  J.  Q.  B.  106,  3  R.  & 
Can.  Cas.  433,  45  E.  C.  L.  161  (holding  that 
where  an  act  of  parliament  empowered  a  com- 
pany to  execute  works,  and  prescribed  the 
manner  in  which  it  should  be  done,  a  party 
wishing  to  enforce  the  proper  execution  by 
mandamus  must,  after  the  work  was  com- 
pleted, specifically  require  the  company  to 
perform  those  things  which,  according  to  his 
view,  the  act  enjoined)  ;  Rex  v.  Brecknock, 
etc.,  Canal  Nav.  Co.,  3  A.  &  E.  217,  1  Harr. 
&  W.  279,  4  N.  &  M.  871,  30  E.  C.  L.  117. 
Some  courts,  however,  make  a  distinction  be- 
tween public  and  private  rights  and  hold 
that  a  demand  is  necessary  before  instituting 
proceedings  against  a  railroad  company  to 
establish  a  mere  private  right  to  a  depot  or 
other  facilities ;  but  that  in  a  case  involving 
a  public  right  to  such  facilities,  no  demand 
is  necessary  before  suit.  Northern  Pac.  R. 
Co.  V.  Territory,  3  Wash.  Terr.  303,  13  Pac. 
604  [reversed  on  other  grounds  in  142  U.  S. 
492,  12  S.  Ct.  283,  35  L.  ed.  1092].  See  also 
State  V.  Spokane  St.  R.  Co.,  19  Wash.  518, 
53  Pac.  719,  67  Am.  St  Rep.  739,  41  L.  R.  A. 
515.    See  supra,  VII,  A,  3. 

33.  Ohio,  etc.,  R.  Co.  v..  People,  120  111. 
200,  11  N.  E.  347;  People  v.  Chicago,  etc., 
R.  Co.,  55  111.  95,  8  Am.  Rep.  631 ;  Re  Bristol, 
etc.,  R.  Co.,  3  Q.  B.  D.  10,  47  L.  J.  Q.  B. 
48,  37  L.  T.  Rep.  N.  S.  527,  26  Wkly.  Rep. 
236;  Reg.  v.  York,  etc.,  R.  Co.,  16  Q.  B.  886, 
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20  L.  J.  Q.  B.  503,  6  R.  &  Can.  Cas.  648,  71 
E.  C.  L.  886.    See  supra,  II,  A,  3,  e ;  II,  C,  4. 

Impossibility  to  complete  railroad  see  Reg. 
V.  York,  etc.,  R.  Co.,  16  Q.  B.  886,  20  L.  J. 
Q.  B.  503,  6  R.  &  Can.  Cas.  648,  71  E.  C.  L. 
886,  impossibility  because  of  inability  to  raise 
funds  or  to  acquire  land  not  shown. 

34.  Ohio,  etc.,  R.  Co.  v.  People,  120  111. 
200,  11  N.  E.  347;  State  v.  Dodge  City,  etc., 
R.  Co.,  53  Kan.  329,  36  Pac.  755,  24  L.  R.  A. 
564;  Benton  Harbor  v.  St.  Joseph,  etc.,  St, 
R.  Co.,  102  Mich.  386,  60  N.  W.  758,  47  Am, 
St.  Rep.  553,  26  L.  R.  A.  245  ;  Re  Bristol,  etc., 
R.  Co.,  3  Q.  B.  D.  10,  47  L.  J.  Q.  B.  48, 
37  L.  T.  Rep.  N.  S.  527,  26  Wkly.  Rep.  236 
(holding  that  where  a  railroad  company  had 
leased  its  road  and  was  without  funds  or  the 
means  of  raising  them,  an  application  for 
mandamus  to  compel  it  to  make  a  bridge  for 
the  purpose  of  carrying  a  turnpike  road  over 
its  line  should  be  denied  because  of  the  im- 
possibility of  performance)  ;  Reg.  v.  York, 
etc.,  R.  Co.,  1  E.  &  B.  178,  72  E.  €.  L.  178 
[reversed  on  other  grounds  in  1  C.  L.  R.  119, 
1  E.  &  B.  858,  17^Jur.  630,  22  L.  J.  Q.  B. 
225,  7  R.  &  Can.  Cas.  459,  1  Wkly.  Rep.  358, 
72  E.  C.  L.  858].  See  supra,  II,  C,  4,  b.  But 
see  Savannah,  etc..  Canal  Co.  v.  Shuman,  91 
Ga.  400,  17  S.  E.  937,  44  Am.  St.  Rep.  43, 
referred  to  infra,  VII,  A,  9,  j,  (xii),  note  68. 

Quo  warranto,  and  not  mandamus,  is  the 
proper  remedy  in  such  a  case.  Ohio,  etc.,  R. 
Co.  V.  People,  120  111.  200,  11  N.  E.  347. 

35.  On  application  for  mandamus  to  com- 
pel a  railroad  company  to  resume  and  exer- 
cise its  duties  as  a  carrier  of  freight  and 
passengers,  it  was  held  no  defense  to  show 
that  the  company's  skilled  freight  handlers, 
who  had  been  working  'at  the  rate  of  seven- 
teen cents  an  hour,  refused  to  work  unless 
they  were  paid  twenty  cents  an  hour,  it  not 
being  shown  that  they  committed  any  unlaw- 
ful act  or  that  there  was  any  violence,  riot, 
or  unlawful  interference  with  the  other  em- 
ployees of  the  company ;  but  it  was  said  that 
it  might  be  otherwise  if  it  were  shown  that 
a  strike  of  the  company's  skilled  freight  hand- 
lers had  been  caused  or  compelled  by  some 
illegal  or  organized  body  which  controlled 
their  actions  and  sought  through  them  to  en- 
force its  will  upon  the  company,  and  that 
the   company   in   resisting   such  unlawful 
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by-laws,  the  names  of  its  officers,  the  amount  of  its  capital  stock,  the  amount 
actually  paid  in,  and  the  amount  of  its  indebtedness,  etc.^^ 

e.  Inspection  of  Books,  Papers,  and  Records.^'  Where  a  statute  expressly  or 
imphedly  makes  it  the  duty  of  a  corporation  to  submit  its  books  and  affairs  to  the 
inspection  of  public  officers,  mandamus  will  lie  to  compel  performance  of  the 
duty.^  A  bank  acting  as  agent  for  the  transfer  of  state  and  city  loans  is  a 
public  official  and  performs  such  public  duties  that  it  may  be  compelled  by 
mandamus  to  allow  inspection  of  papers  by  parties  interested.^^ 

f.  Prevention  of  Ultra  Vires  Acts.  It  has  been  said  that  mandamus  lies  to 
compel  a  corporation  to  keep  within  its  powers  and  to  oust  it  from  the  exercise 
of  powers  or  franchises  not  granted  but  in  most  cases  this  is  not  true,  for  man- 
damus is  not  a  preventive  writ."*^  The  proper  remedy  is  by  quo  warranto  or 
injunction. 

g.  Eminent  Domain.'^  Mandamus  is  not  the  proper  remedy  to  acquire  a  right 
to  occupy  or  use  the  property  of  another  on  paying  compensation,  but  the  remedy 
is  by  condemnation  proceedings  in  accordance  with  the  statute.'**  It  has  been 
held,  however,  that  mandamus  will  lie  to  compel  a  railroad  company  or  other  cor- 
poration to  pay  or  deposit  the  amount  of  an  award  in  condemnation  proceedings 
for  land  taken  or  damages  sustained,  as  required  by  statute,*^  or  to  do  various  other 


efforts  had  refused  to  obey  unjust  and  illegal 
dictation,  and  had  used  all  the  means  in  its 
power  to  employ  other  men  in  sufficient  num- 
bers to  do  the  work,  and  that  the  refusal  or 
neglect  complained  of  had  grown  out  of  such 
a  state  of  facts.  People  v.  New  York  Cent., 
etc.,  R.  Co.,  28  Hun  (N.  Y.)  543.  See  also 
State  y.  Great  Northern  R.  Co.,  14  Mont. 
381,  36  Pac.  458;  Matter  of  Loader,  14  Misc. 
(N.  Y.)  208,  35  N.  Y.  Suppl.  996,  999; 
Chicago,  etc.,  R.  Co.  v.  Burlington,  etc.,  R. 
Co.,  34  Fed.  481.  And  see  Carriers,  6  Cyc. 
373,  note  58,  446. 

36.  Boardman  v.  Marshalltown  Grocery 
Co.,  105  Iowa  445,  75  N.  W.  343. 

Personal  interest  of  relator.— It  has  been 
held,  however,  that  the  writ  will  not  issue 
for  such  purpose  unless  the  relator  shows  a 
personal  interest  entitling  him  to  the  same. 
Boardman  y.  Marshalltown  Grocery  Co.,  105 
Iowa  445,  75  N.  W.  343. 

37.  Inspection:  By  stock-holders  or  mem- 
bers see  supra,  VII,  A,  4,  h.  By  directors  or 
other  officers  see  supra,  VII,  A,  6,  e.  By 
creditors  see  supra,  VII,  A,  7,  d.  Of  books 
and  affairs  of  foreign  corporation  see  infra. 
VII,  B. 

38.  State  v.  Workingmen's  Bldg.,  etc.,  As- 
soc., 152  Ind.  278,  53  N.  E.  168;  State  v. 
Real  Estate  Bldg.,  etc..  Assoc.,  151  Ind.  502, 
51  X.  E.  1061 ;  Satterwhite  v.  State,  142  Ind. 
1,  40  N.  E.  654,  1087;  People  v.  State  Ins. 
Co.,  19  Mich.  392.  The  remedy  by  mandamus 
in  such  cases  is  not  precluded  by  the  fact 
that  the  company's  failure  or  refusal  to  com- 
ply with  the  statute  renders  it  liable  to  in- 
dictment or  to  quo  warranto  for  forfeiture  of 
its  charter.    People  v.  State  Ins.  Co.,  supra. 

Furnishing  list  of  stock-holders  for  pur- 
poses of  taxation  see  infra,  VII,  A,  9,  i. 

Inspection  for  purposes  of  taxation  see  in- 
fra, VII,  A,  9,  i. 

Insurance  companies  see  infra,  VII,  A,  9, 
j,  (XV). 

39.  Guarantee  Trust,  etc.,  Co.'s  Petition,  3 


Pa.  Dist.  205,  34  Wkly.  Notes  Cas.  14,  hold- 
ing also  that  the  fact  that  a  previous  in- 
spection of  the  documents  has  been  allowed 
will  not  defeat  the  right  to  a  second  inspec- 
tion, where  it  does  not  appear  that  the  ex- 
ercise of  the  right  is  vexatious  or  improper. 

40.  Com.  V.  Delaware,  etc..  Canal  Co.,  43 
Pa.  St.  295. 

41.  See  State  v.  Connersville  Nat.  Gas  Co., 
163  Ind.  563,  71  N.  E.  483.  And  supra,  I,  D, 
2. 

42.  See  Corporations,  10  Cyc.  968,  1279; 
Injunctions,  22  Cyc.  873  et  seq. ;  and,  gen- 
erally, Quo  Warranto. 

Remedy  by  injunction  provided  by  statute. 

—  Under  a  statute  (N.  H.  Gen.  Laws,  c.  158, 
§§  11,  12)  prohibiting  a  railroad  company 
from  allowing  its  line  to  be  operated  by  a 
competing  road  and  providing  that  any  citizen 
might  apply  for  an  injunction  to  restrain 
such  operation^  it  was  held  that  mandamus 
would  not  lie  at  the  suit  of  a  citizen  to  com- 
pel a  railroad  company  which  had  violated 
the  act  to  take  the  operation  of  the  line  under 
its  own  management,  as  the  remedy  by  in- 
junction given  by  the  statute  was  adequate 
and  exclusive.  State  v.  Manchester,  etc.,  R. 
Co.,  62  N.  H.  29. 

43.  See  also  Eminent  Domain,  15  Cyc. 
992. 

44.  Idaho  Independent  Tel.  Co.  v.  Oregon 
Short  Line  R.  Co.,  8  Ida.  175,  67  Pac.  318. 

Mandamus   pending  appeal.—  Mandamus 

will  not  lie  to  compel  a  steam  railway  com- 
pany to  permit  a  street  railway  company  to 
build  a  crossing  pursuant  to  a  judgment  in 
condemnation,  pending  appeal  from  the  judg- 
ment, there  being  no  necessity  for  putting  in 
the  crossing  before  the  appeal  could  be  de- 
cided. State  V.  Burnell,  104  Wis.  246,  80 
N.  W.  460. 

45.  State  v.  Grand  Island,  etc.,  R.  Co.,  27 

Nebr.  694,  43  N.  W.  419,  31  Nebr.  209,  47 
N.  W.  857;  Reg.  v.  Deptford  Pier,  etc.,  Co., 
8  A.  &  E.  910,  1  P.  &  D.  128,  35  E.  C.  L. 
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and  miscellaneous  acts  wnicli  may  be  necessary  in  connection  with  such 
proceedings/^ 

h.  Arbitration,  It  seems  that  where  there  is  a  provision  in  the  charter  or 
governing  statute  of  a  quasi-j^ublic  corporation,  like  a  gas  or  water  company, 
requiring  it  to  sell  out  to  the  city  after  a  certain  time,  if  the  latter  shall  elect  to 
purchase,  at  a  price  to  be  fixed  by  arbitrators,  mandamus  will  lie  after  the  city's 
election  to  purchase  to  compel  the  company  to  join  in  the  appointment  of 
arbitrators  as  provided  by  the  statute.^'^ 

i.  Taxation.  Mandamus  is  a  proper  remedy  to  compel  a  corporation  or  its 
officers  to  perform  a  specific  legal  duty  imposed  upon  them  by  statute  in  connec- 
tion with  tlie  assessment  and  collection  of  taxes  against  the  corporation  or  its 
stock-holders,^^  unless  some  other  adequate  remedy  is  j^rovided.^^ 


905 ;  Reg.  v.  Swansea  Harbour,  8  A.  &  E.  439, 
3  Jur.  85,  8  L.  J.  Q.  B.  69,  1  P.  &  D.  512,  35 
E.  C.  L.  670. 

46.  Thus  it  has  been  held  that  mandamus 

will  lie  to  compel  a  corporation  to  institute 
proceedings,  as  required  by  statute,  to  settle 
the  compensation  to  be  paid  for  land  taken  or 
damage  sustained  (Reg.  v.  Eastern  Counties 
R.  Co.,  2  Q.  B.  347,  42  E.  C.  L.  706;  Rex  v. 
Nottingham  Old  Water  Works,  6  A.  &  E.  355, 
6  L.  J.  K.  B.  89,  1  N.  &  P.  480,  W.  W.  &  D. 
166,  33  E.  C.  L.  201;  Demorest  v.  Midland 
R.  Co.  of  Canada,  10  Ont.  Pr.  73;  Reg.  v. 
Great  Western  R.  Co.,  14  U.  C.  C.  P.  462)  ; 
to  take  up  an  award  of  compensation  and  pay 
the  fees  of  the  umpire  or  arbitrator  (Reg.  v. 
Cambrian  R.  Co.,  L.  R.  4  Q.  B.  320,  10  B.  & 
S.  315,  38  L.  J.  Q.  B.  198,  20  L.  T.  Rep.  N.  S. 
437,  17  Wkly.  Rep.  667 ;  Reg.  v.  South  Devon 
R  Co.,  15  Q.  B.  1043,  15  Jur.  464,  20  L.  J. 
Q.  B.  145,  69  E.  C.  L.  1043;  Reg.  v.  W^st 
Midland  R.  Co.,  10  Wkly.  Rep.  583)  ;  or  to 
send  up  the  papers  in  an  appeal  by  the  land- 
owner from  an  assessment  of  damages  (Wa- 
bash, etc.3  Canal  v.  Johnson,  2  Ind.  219). 

Mere  contract  obligations  see  swpra,  VII, 
A,  7.  a. 

47.  St.  Louis  v.  St.  Louis  Gaslight  Co.,  70 
Mo.  69,  114. 

48.  Satterwhite  «/.  State,  142  Ind.  1,  40 
N.  E.  654,  1087;  Firemen's  Ins.  Co.  v.  Balti- 
more, 23  Md.  296 ;  St.  Albans  v.  National  Car 
Co.,  57  Vt.  68. 

Furnishing  list  of  stock-holders. —  Man- 
damus will  lie  to  compel  a  corporation  or  its 
officers  to  comply  with  a  statute  requiring  it 
to  furnish  to  the  proper  public  officers,  for 
purposes  of  taxation,  a  list  of  the  stock-hold- 
ers with  their  places  of  residence  and  the 
amount  of  stock  held  by  them.  Firemen's 
Ins.  Co.  V.  Baltimore,  23  Md.  296. 

Inspection  of  books,  papers,  etc. —  Man- 
damus lies  to  compel  a  corporation  or  its 
officers  to  permit  the  proper  public  officer  to 
inspect  its  books  and  papers  for  the  purpose 
of  listing  its  property  for  taxation  or  deter- 
mining property  subject  to  taxation.  State 
v>.  Workingmen's  Bldg.,  etc..  Assoc.,  152  Ind. 
278,  53  N.  E.  168  (inspection  of  books  of 
building  and  loan  association  to  ascertain 
and  list  property  subject  to  taxation)  ;  State 
v.  Real  Estate  Bldg.,  etc.,  Assoc.,  151  Ind. 
502,  51  N.  E.  1061  (to  the  same  effect)  ; 
Satterwhite  v.  State,  142  Ind.  1,  40  N.  E.  654, 
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1087  (examination  of  books  of  bank  to  deter- 
mine property  of  depositors  subject  to  taxa- 
tion). See  supra,  VII,  A,  9,  e.  But  where 
a  testator  was  a  stock-holder  in  a  corporation, 
it  was  held  that  the  public  treasurer  under 
the  tax  law  could  subpoena  its  officers  to  de- 
termine the  value  of  the  stock  for  purposes 
of  the  transfer  tax,  and  that  an  examination 
of  its  book  by  the  executors  was  unnecessary 
for  that  purpose.  Matter  of  Kennedy,  75 
N.  Y.  App.  Div.  188,  77  N.  Y.  Suppl.  714 
{reversing  37  Misc.  317,  75  N.  Y.  Suppl.  457]. 

Compelling  officer  to  testify. —  The  writ 
will  also  lie  to  compel  the  officers  of  a  corpo- 
ration to  answer  questions  before  the  board  of 
equalization  on  an  examination  for  the  pur- 
pose of  determining  whether  property  has 
been  omitted  from  taxation.  Satterwhite  v. 
State,  142  Ind.  1,  40  N.  E.  654,  1087,  exam- 
ination of  officer  of  a  bank  to  determine 
whether  taxpayers  had  deposits  therein  not 
returned  or  assessed  for  taxation. 

To  compel  payment  of  tax. —  It  has  also 
been  held  that  mandamus  will  lie,  where  there 
is  no  other  adequate  remedy,  to  compel  the 
proper  officer  of  a  corporation  to  pay  a  tax 
assessed  against  it  on  its  capital  stock,  or  a 
tax  on  the  shares  of  its  capital  stock  under 
a  statute  requiring  it  to  pay  the  same  and 
allowing  it  to  deduct  the  amount  paid  from 
the  dividends  due  to  the  stock-holders.  Bar- 
ney V.  State,  42  Md.  480;  Emory  v.  State, 
41  Md.  38;  State  v.  Mayhew,  2  Gill  (Md.) 
487;  St.  Albans  v.  National  €ar  Co.,  57  Vt. 
68.  See  also  McVeagh  v.  Chicago,  49  111.  319, 
330.  Mandamus  will  lie  to  compel  a  railroad 
company  to  pay  tax  upon  its  capital  stock, 
where  its  liability  has  been  fully  established 
and  there  is  no  other  adequate  remedy,  as  in 
the  case  where  it  has  leased  its  road  to  a  for- 
eign corporation  and  owns  no  personal  prop- 
erty of  any  material  value.  Person  v.  Warren 
R.  Co.,  32  N.  J.  L.  441.  See  also  Belvidere 
V.  Warren  R.  Co.,  34  N.  J.  L.  193;  Silver- 
thorne  v.  Warren  R.  Co.,  33  N.  J.  L.  372. 

49.  Eyke  v.  Lange,  90  Mich.  592,  51  N.  W. 
680,  104  Mich.  26,  63  N.  W.  535;  Person  v. 
Warren  R.  Co.,  32  N.  J.  L.  441. 

Remedy  provided  by  statute. —  It  was  held 
that  mandamus  would  not  lie  to  compel  the 
cashier  of  a  bank  to  pay  the  tax  on  the  stock 
of  delinquent  taxpayers  under  a  statute  mak- 
ing bank-stock  assessable  to  the  owners  in  the 
town  where  the  bank  was  located,  and  pro- 
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j.  Mandamus  to  Particular  Corporations  —  (i)  Railroad  Companies^^  — 
(a)  In  General.  It  is  well  settled  that  where  a  specific  legal  duty  is  imposed  by 
law  upon  a  railroad  company  for  the  benefit  of  the  public,  and  there  is  a  clear 
violation  of  such  duty,  mandamus  will  lie  to  compel  performance,^^  unless  some 
other  adequate  remedy  is  provided,^'^  or  unless  performance  in  for  some  reason 
impossible.^^ 

(b)  Completion  of  Road.  Thus  mandamus  will  lie  to  compel  a  railroad  com- 
pany to  construct  and  complete  its  road,  if  a  legal  duty  to  do  so,  as  distinguished 
from  mere  permission,  is  imposed  upon  it  by  its  charter,^  unless  performance  of 
the  duty  is  impossible.^^ 

(c)  Restoration^  Equipment^  and  Operation  of  Road  in  General.  Man- 


viding  that  for  the  purpose  of  collecting  such 
tax  the  treasurer  of  such  town  should  call  on 
and  demand  payment  from  the  cashier,  whose 
duty  it  should  be  to  pay  the  same  and  charge 
the  amount  paid  against  the  shares  so  taxed, 
but  authorizing  the  treasurer  to  seize  the  per- 
sonal property  of  a  delinquent  taxpayer  and 
sell  it  or  sue  him  in  the  name  of  the  town, 
as  it  was  considered  that  the  remedy  for  col- 
lection thus  provided,  by  distress  or  by  action 
against  the  bank,  was  sufficiently  clear  and 
specific.  Eyke  y.  Lange,  90  Mich.  592,  51 
N.  W.  G80.  104  Mich.  26,  63  N.  W.  535. 

50.  See,  generally.  Railroads. 
Corporation  in  hands  of  receiver  see  infra^ 

VII,  A,  9,  k. 

Eminent  domain  see  supra,  VII,  A,  9,  g. 

51.  Connecticut. —  State  v.  Hartford,  etc., 
R.  Co.,  29  Conn.  538. 

Illinois. —  Ohio,  etc.,  R.  Co.  V.  People,  121 
111.  483,  13  N.  E.  230. 

Kansas. —  Potwin  Place  v.  Topeka  R.  Co., 
51  Kan.  609,  33  Pac.  309,  37  Am.  St.  Rep. 

U  J.  ^. 

Maine. —  Railroad  Com'rs  i*.  Portland,  etc., 
R.  Co.,  03  Me.  269,  18  Am.  Rep.  208. 

Minnesota. — State  v.  Minnesota  Transfer  R. 
Co.,  80  Minn.  108,  83  N.  W.  32,  50  L.  R.  A. 
656 ;  State  y.  Southern  Minnesota  R.  Co.,  18 
Minn.  40. 

Missouri. —  State  v.  Hannibal,  etc.,  R.  Co., 
86  Mo.  13. 

Nebraska. —  State  v.  Chicago,  etc.,  R.  Co., 
29  Xebr.  412,  45  N.  W.  469. 

Neio  York. — People  r.  New  York  Cent.,  etc., 
R.  Co.,  61  N.  Y.  App.  Div.  494,  70  N.  Y. 
Suppl.  684 ;  People  v.  New  York  Cent.,  etc., 
R.  Co.,  28  Hun  543. 

South  Carolina. —  State  v.  North  Eastern 
R.  Co.,  9  Rich.  247,  67  Am.  Dec.  551. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

Wisconsiji. —  State  v.  Wisconsin  Cent.  R. 
Co.,  123  Wis.  551,  102  N.  W.  16. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 
91  U.  S.  343,  23  L.  ed.  428  [affirming  11  Fed. 
Cas.  No.  5,950,  3  Dill.  515]. 

England. —  Rex  t'.  Severn,  etc.,  R,  Co.,  2 
B.  &  Aid.  646,  21  Rev.  Rep.  433. 

Canada. —  Ex  p.  Atty.-Gen.,  17  N.  Brunsw. 
607. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  265 
et  seq. ;  and  cases  more  specifically  cited  in 
the  following  sections. 


The  directors  of  a  railroad  company  are 

officers  of  a  corporation  within  the  meaning 
of  a  statute  authorizing  mandamus.  People 
V.  Rochester,  etc.,  R.  Co.,  76  N.  Y.  294. 

52.  State  v.  Manchester,  etc.,  R.  Co.,  62 
N.  H.  29 ;  People  v.  Brooklyn  Heights  R.  Co., 
172  N.  Y.  90,  64  N.  E.  788  [affirming  69 
N.  Y.  App.  Div.  549,  75  N.  Y.  Suppl.  202], 
See  also  supra,  VII,  A,  9,  a;  and  cases  more 
specifically  cited  under  the  sections  follow- 
ing. 

53.  See  supra,  VII,  A,  9,  c. 

54.  Minnesota. —  State  r.  Southern  Minne- 
sota R.  Co.,  18  Minn.  40. 

Nebraska. —  State  v.  Sioux  City,  etc.,  R. 
Co.,  7  Nebr.  357. 

Virginia. —  Sherwood  v.  Atlantic,  etc.,  R. 
Co.,  94  Va.  291,  26  S.  E.  943. 

United  States. —  State  v.  Southern  Kansas 
R.  Co.,  24  Fed.  179. 

England. —  Reg.  v.  Ambergate,  etc.,  R.  Co., 
17  Q.  B.  362,  79  E.  C.  L.  362;  Reg.  v.  York, 
etc.,  R.  Co.,  16  Q.  B.  886,  20  L.  J.  Q.  B.  503, 
6  R.  &  Can.  Cas.  648,  71  E.  C.  L.  886;  Reg. 
V.  Eastern  Counties  R.  Co.,  10  A.  &  E.  531, 
8  L.  J.  Q.  B.  340,  2  P.  &  D.  648,  1  R.  &  Can. 
Cas.  509,  37  E.  C.  L.  287;  York,  etc.,  R.  Co. 
v.  Reg.,  1  C.  L.  R.  119,  1  E.  &  B.  858,  17 
Jur.  630,  22  L.  J.  Q.  B.  225,  7  R.  &  Can.  Cas. 
459,  1  Wkly.  Rep.  358,  72  E.  C.  L.  858  [re- 
versing 1  E.  &  B.  178,  72  E.  C.  L.  178]; 
Great  "Western  R.  Co.  v.  Reg.,  1  E.  &  B.  874, 
1  Wkly.  Rep.  358  note,  72  E.  C.  L.  874  [re- 
versing  1  E.  &  B.  253,  72  E.  C.  L.  253]; 
Reg.  V.  Lancashire,  etc.,  R.  Co.,  1  E.  &  B. 
228,  17  Jur.  62,  22  L.  J.  Q.  B.  57,  7  R.  & 
Can.  Cas.  266,  1  Wkly.  Rep.  35,  72  E.  C.  L. 
228. 

Legal  duty  to  construct  road. —  As  will  be 

seen  from  the  cases  above  cited,  there  has 
been  some  difference  of  opinion  as  to  whether 
in  particular  cases  a  railroad  company  is 
under  a  legal  duty  to  construct  its  road  or 
whether  it  has  mere  permission  to  do  so,  in 
which  case  it  cannot  be  compelled  by  man- 
damus. See  State  v.  Southern  Minnesota  R. 
Co.,  18  Minn.  40;  York,  etc.,  R.  Co.  r.  Reg.,  1 
C.  L.  R.  119,  1  E.  &  B.  858,  17  Jur.  630,  22 
L.  J.  Q.  B.  225,  7  R.  &  Can.  Cas.  459,  1  Wkly. 
Rep.  358,  72  E.  C.  L.  858  [reversing  1  E.  &  B. 
178,  72  E.  C.  L.  178].  This  question  fre- 
quently arises  in  other  than  mandamus  cases 
and  will  be  fully  treated  elsewhere.  See,  gen- 
erally. Railroads. 

55.  See  supra,  VII,  A,  9,  c. 
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dainus  will  also  lie  to  compel  a  railroad  company  to  perform  its  legal  duty  with 
respect  to  the  restoration  and  operation  of  its  road,^^  unless  some  other  adequate 
remedy  is  provided.^^  Thus  it  has  been  held  that  the  writ  will  lie  to  compel 
restoration  of  a  railroad  or  a  part  thereof  constructed  under  a  statute  providing 
that  the  public  should  have  the  beneficial  enjoyment  of  the  same  on  the  payment 
of  certain  rates ;  to  compel  a  railroad  company  to  operate  its  whole  road, 
including  a  bridge,  as  one  connected  and  continuous  line  to  restore  and  operate 
its  line  to  the  terminus  fixed  by  its  charter  or  to  reinstate  and  operate  an 
abandoned  branch  or  line,  where  the  company  is  under  a  legal  duty  to  do  so,  and 
has  not  merely  an  option  or  discretion  in  the  matter.^^    The  writ  will  not  lie  to 


56.  Connecticut. —  State  v.  Hartford,  etc., 
R.  Co.,  29  Conn.  538. 

Kansas. —  Potwin  Place  v.  Topeka  R.  Co., 
51  Kan.  609,  33  Pac.  309,  37  Am.  St.  Rep. 
312. 

Nebraska. —  State  v.  Sioux  Citv,  etc.,  R. 
Co.,  7  Nebr.  357. 

New  Jersey. —  Bridgeton  v.  Bridgeton,  etc., 
Traction  Co.,  62  N.  J.  L.  592,  43  Atl.  715, 
45  L.  R.  A.  837. 

Neio  York. —  People  v.  New  York  Cent., 
etc.,  R.  Co.,  28  Hun  543,  where  the  pendency 
of  a  strike  was  asserted  as  a  defense. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 
'91  U.  S.  343,  23  L.  ed.  428  [affirming  11  Fed. 
Cas.  No.  5,950,  3  Dill.  515] ;  Farmers'  Loan, 
etc.,  Co.  V.  Henning,  8  Fed.  Cas.  No.  4,666. 

England. —  Rex  v.  Severn,  etc.,  R.  Co.,  2 
B.  &  Aid.  646,  21  Rev.  Rep.  433. 

Canada. —  Eod  p.  Atty.-Gen.,  17  N. 
Brunsw.  667. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  266 
et  seq. 

Duty  as  to  operation  of  road  see,  generally. 
Railroads. 

Impossibility  of  performance  see  supra, 
iVII,  A,  9,  c. 

57.  See  supra,  VII,  A,  9,  j,  (i),  (a),  text 
and  note  52.  Mandamus  will  not  lie  in 
the  first  instance  to  compel  a  railroad  com- 
pany to  operate  its  road  or  to  control  it  in 
the  operation  thereof,  where  a  statute  pro- 
vides an  adequate  remedy  by  application 
to  the  railroad  commissioners.  People  v. 
Brooklyn  Heights  R.  Co.,  172  N.  Y.  90,  64 
N.  E.  788  [afirming  69  N.  Y.  App.  Div.  549, 
75  N.  Y.  Suppl.  202].  So,  where  a  statute 
prohibited  the  operation  of  a  railroad  by  a 
rival  and  competing  line  and  provided  that 
any  citizen  might  apply  for  an  injunction  to 
prevent  it,  the  court  held  that  a  citizen,  as 
such,  could  not  petition  for  a  writ  of  man- 
damus to  compel  a  railroad  company,  one  of 
two  rival  and  competing  roads,  to  operate  its 
own  road.  State  v.  Manchester,  etc.,  R.  Co., 
62  N.  H.  29. 

58.  Rex  V.  Severn,  etc.,  R.  Co.,  2  B.  & 
Aid.  646,  21  Rev.  Rep.  433. 

59.  Union  Pac.  R.  Co.  v.  Hall,  91  U.  S, 
343,  23  L.  ed.  428  [affirming  11  Fed.  Cas. 
No.  5,950,  3  Dill.  5151. 

60.  State  v.  Hartford,  etc.,  R.  Co.,  29  Conn. 
538,  holding  that  the  writ  would  lie  to  com- 
pel a  railroad  company  to  run  trains  to  the 
original  terminus  at  tide-water,  as  required 
by  its  charter,  so  as  to  connect  with  a  steam- 
boat line,  such  terminus  having  been  aban- 
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doned  and  the  track  diverted  to  a  different 
point  not  at  tide-water. 

61.  Kansas. —  State  v.  Dodge  City,  etc.,  R. 
Co.,  53  Kan.  329,  36  Pac.  755,  24  L.  R.  A. 
584;  Potwin  Place  v.  Topeka  R.  Co.,  51  Kan. 
609,  33  Pac.  309,  37  Am.  St.  Rep.  312. 

Nebraska. —  State  v.  Sioux  City,  etc.,  R. 
Co.,  7  Nebr.  357. 

New  Jersey. —  Bridgeton  v.  Bridgeton,  etc., 
Traction  Co.,  62  N.  J.  L.  592,  43  Atl,  715, 
45  L.  R.  A.  837. 

New  York. —  People  v.  Rome,  etc.,  R.  Co., 
103  N.  Y.  95,  8  N.  E.  369.  See  also  People  v. 
Albany,  etc.,  R.  Co.,  24  N.  Y,  261,  82  Am. 
Dec.  295. 

Washington. —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

United  States. —  People  v.  Colorado  Cent, 
R.  Co.,  42  Fed.  638;  Farmers'  Loan,  etc.,  Co. 
V.  Henning,  8  Fed.  Cas.  No.  4,666. 

Where  no  legal  duty  is  imposed. —  The  writ 
will  not  lie  to  compel  a  railroad  company  to 
reinstate  and  operate  a  line  where  no  duty  to 
do  so  is  imposed  by  its  charter  or  by  statute,, 
but  the  same  is  merely  permissive  or  en- 
abling. San  Antonio  St.  R.  Co.  v.  State,  90 
Tex.  520,  39  S.  W.  926,  59  Am.  St.  Rep.  834, 
35  L.  R.  A.  662;  Sherwood  v.  Atlantic,  etc., 
R,  Co.,  94  Va.  291,  26  S.  E.  943;  Reg.  v. 
Great  Western  R.  Co.,  62  L.  J.  Q.  B.  572,  69 
L,  T.  Rep.  N.  S.  572,  9  Reports  127.  As  to 
the  existence  of  the  duty  see,  generally. 
Railroads. 

Discretion  of  court. —  Even  where  there  is 
a  legal  duty,  the  granting  of  the  writ  rests 
somewhat  in  the  discretion  of  the  court, 
and  it  may  be  denied  where  the  circumstances 
are  such  that  it  would  be  useless  or  futile, 
and  of  no  public  benefit.  State  v.  Dodge 
City,  etc.,  R.  Co.,  53  Kan.  329,  36  Pac.  755, 
24  L.  R.  A,  564,  where  the  court  refused  on 
this  ground  to  grant  the  writ  to  compel  a 
railroad  company  to  replace  or  repair  its 
track,  a  part  of  which  had  been  torn  up,  be- 
cause the  company  was  wholly  insolvent  and 
without  equipment,  funds,  or  property,  and 
the  road  had  been  abandoned  for  several 
months  and  could  not  be  operated  by  any  one 
except  at  a  great  loss.  See  also  People  v. 
Rome,  etc.,  R.  Co.,  103  N.  Y.  95,  8  N.  E.  369, 
holding  that  where  a  railroad  company  own- 
ing by  consolidation  two  lines  of  road  could 
substantially  accommodate  the  people  by 
operating  one  line  only  between  the  same 
points  and  abandon  the  other  without  any 
serious  detriment  to  any  considerable  number 
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control  the  company's  discretion  as  to  the  equipment  and  operation  of  its 
road.^^ 

(d)  Construction  and  Maintenance  of  Bridges^  Yiaducts^  Crossings,  Fences, 
Etc.^'^  It'  a  railroad  company  constructs  its  road,  it  is  under  a  legal  duty  to  con- 
struct and  maintain  the  same  in  such  manner  and  with  such  safeguards  as  may  be 
prescribed  by  its  charter,  by  statute,  by  yalid  municipal  ordinance,  or  by  the 
common  law,^^  and  performance  of  such  duty  will  be  compelled  by  maudamus,^^ 
unless  some  other  adequate  remedy  is  proyided.*^^  Thus  the  writ  will  lie  to  com- 
pel a  railroad  company  to  so  construct  its  road  as  not  to  obstruct  a  navigable 
stream  to  remoye  an  obstruction  from  a  public  ditch  ;  to  build  and  maintain 
proper  bridges,  yiaducts,  and  the  like ;  to  construct  and  maintain  proper  street 
and  highway  crossings,  including  necessary  bridges,  yiaducts,  and  approaches 
thereto,  etc.™    It  is  likewise  held  that  the  writ  will  lie  to  compel  a  railroad  com- 


of  people,  should  not  be  compelled  by  man- 
damus to  operate  both  lines  at  a  great  sacri- 
fice of  money.  And  see  Crane  v.  Chicago,  etc., 
R.  Co.,  74  Iowa  330,  37  N.  W.  397,  7  Am.  St. 
Rep.  479. 

Illegal  lease. —  The  lessee  of  a  railroad  un- 
der a  lease  which  all  parties  admit  to  be 
illegal  cannot  be  compelled  by  mandamus  to 
operate  the  road.  People  v.  Colorado  Cent. 
R.  Co.,  42  Fed.  G38. 

62.  Ohio,  etc.,  R,  Co.  v.  People,  120  111. 
200,  11  N.  E.  347;  People  r.  Brooklyn 
Heights  R.  Co.,  172  N.  Y.  90,  64  N.  E.  788 
[affirming  69  N.  Y.  App.  Div.  549,  75  N.  Y. 
Suppl.  202]. 

63.  Mere  contract  obligations  see  supra, 
VII,  A,  7,  a. 

64.  See,  generally.  Railroads. 

By  common  law  see  People  v.  Chicago,  etc., 
R.  Co.,  67  111.  118;  State  r.  Minnesota 
Transfer  R.  Co.,  80  Minn.  108,  83  N.  W.  32, 
50  L.  R.  A.  656;  State  v.  Hannibal,  etc.,  R. 
Co.,  86  Mo.  13;  and  supra,  VII,  A,  9,  b,  text 
and  note  28. 

65.  See  the  cases  cited  in  the  notes  follow- 
ing. 

66.  See  supra,  VII,  A,  9,  a,  text  and  note 
17 ;  and  cases  more  specifically  cited  in  the 
notes  following. 

67.  State  v.  North  Eastern  R.  Co.,  9  Rich. 
(S.  C.)  247,  67  Am.  Dec.  551;  New  Orleans, 
etc.,  R.  Co.  v.  Mississippi,  112  U.  S.  12,  5 
S.  Ct.  19,  28  L.  ed.  619. 

68.  Lake  Erie,  etc.,  R.  Co.  v.  State,  139 
Ind.  158,  38  N.  E.  596,  but  demand  necessary. 

69.  People  v.  Troy,  etc.,  R.  Co.,  37  How. 
Pr.  (N.  Y.)  427;  State  v.  North  Eastern  R. 
Co.,  9  Rich.  (S.  C.)  247,  67  Am.  Dec.  551; 
New  Orleans,  etc.,  R.  Co.  v.  Mississippi,  112 
U.  S.  12,  5  S.  Ct.  19,  28  L.  ed.  619,  holding 
that  mandamus  will  lie  to  compel  a  railroad 
company  to  remove  a  bridge  constructed 
across  a  navigable  stream  without  a  draw, 
and  in  lieu  thereof  to  construct  and  main- 
tain a  bridge  with  a  draw  for  the  passage  of 
vessels,  in  compliance  with  the  governing 
statute. 

At  street,  highway,  and  private  crossings 

see  the  cases  in  the  following  notes. 

70.  Alabama. —  Mobile,  etc.,  R,  Co.  v.  Pike 
County,  97  Ala.  105,  11  So.  732. 

Colorado. —  Burlington,  etc.,  R.  Co.  v.  Peo- 
ple, 20  Colo.  App.  181,  77  Pac.  1026. 


Connecticut. —  State  v.  New  York,  etc.,  R. 
Co.,  71  Conn.  43,  40  Atl.  925;  Woodruff  v. 
New  York,  etc.,  R.  Co.,  59  Conn.  63,  20  Atl. 
17. 

Illinois. —  People  v.  Chicago,  etc.,  R.  Co., 
67  111.  118;  Chicago,  etc.,  R.  Co.  v.  People, 
79  111.  App.  529. 

Indiana. —  Vandalia  R.  Co.  v.  State, 
(1906)  76  N.  E.  980;  Chicago,  etc.,  R.  Co. 
V.  State,  158  Ind.  189,  63  N.  E.  224;  Cum- 
mins V.  Evansville,  etc.,  R.  Co.,  115  Ind.  417, 
18  N.  E.  6;  Indianapolis,  etc.,  R.  Co.  v.  State, 
37  Ind.  489. 

Iowa. —  Ft.  Dodge  r.  Minneapolis,  etc.,  R. 
Co.,  87  Iowa  389,  54  N.  W.  243. 

Kansas. —  State  v.  Missouri  Pac.  R.  Co., 
33  Kan.  176,  5  Pac.  772. 

Maine. —  State  v.  Gorham,  37  Me.  451. 

Minnesota. —  State  v.  Minnesota  Transfer 
R.  Co.,  80  Minn.  108,  83  N.  W.  32,  50  L.  R. 
A.  656;  State  v.  Minneapolis,  etc.,  R.  Co.,  3& 
Minn.  219,  39  N.  W.  153;  State  v.  St.  Paul, 
etc.,  R.  Co.,  38  Minn.  246,  36  N.  W.  870, 
State  V.  St.  Paul,  etc.,  R.  Co.,  35  Minn.  131, 
28  N.  W.  3,  59  Am.  Rep.  313. 

Missouri. —  State  v.  Hannibal,  etc.,  R.  Co., 
86  Mo.  13. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Nebr.  549,  66  N.  W.  624,  53  Am.  St.  Rep. 
557,  41  L.  R.  A.  481  [affirmed  in  170  U.  S. 
57,  18  S.  Ct.  513,  42  L.  ed.  948]. 

New  York. —  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289,  58  N.  E.  138  [modifying 
35  N.  Y.  App.  Div.  624,  54  N.  Y.  Suppl. 
1112]  ;  People  v.  Boston,  etc.,  R.  Co.,  70  N.  Y. 
569 ;  People  v.  Dutchess,  etc.,  R.  Co.,  58  N.  Y. 
152;  People  v.  Troy,  etc.,  R.  Co.,  37  How.  Pr. 
427. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Dallas, 
98  Tex.  396,  84  S.  W.  648,  70  L.  R.  A.  850 
[reversing  on  other  grounds  (Civ.  App. 
1904)    78  S.  W.  525]. 

West  Virginia. —  Mason  v.  Ohio  River  R. 
Co.,  51  W.  Va.  183,  41  S  E.  418;  Mounds- 
ville  V.  Ohio  R.  Co.,  37  W.  Va.  92,  16  S.  E. 
514,  20  L.  R.  A.  161. 

Wisconsin. —  See  Oshkosh  v.  Milwaukee, 
etc.,  R.  Co.,  74  Wis.  534,  43  N.  W.  489,  17 
Am.  St.  Rep.  175. 

United  States. —  State  v.  Lake  Erie,  etc., 
R.  Co.,  83  Fed.  284. 

England. —  Reg.  v.  Wycombe,  L.  R.  2  Q.  B. 
310,  8  B.  &  S.  259,  36  L.  J.  Q.  B.  121,  15 
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pany  to  construct  and  maintain  farm  and  private  road  crossings,'^^  cattle-guards,'^^ 
right-of-way  fences,^^  etc. 


L.  T.  Rep.  N.  S.  610,  15  Wkly.  Rep.  489; 
Reg.  V.  Bristol,  etc.,  R.  Co.,  4  Q.  B.  162,  3 
G.  &  D.  384,  7  Jur.  233,  12  L.  J.  Q.  B.  106, 
3  R.  &  Can.  Cas.  433,  45  E.  C.  L.  161.  And 
see  Reg.  v.  South-Eastern  R.  Co.,  4  H.  L. 
Cas.  471,  17  Jur.  901,  10  Eng.  Reprint  545. 

Canada. —  See  Reg.  v.  Great  Western  R. 
Co.,  21  U.  C.  Q.  B.  555. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  267. 

Legal  duty  of  railroads  in  this  respect  see, 
generally,  Raileoads. 

Demand  necessary  see  Reg.  v.  Bristol,  etc., 
R.  Co.,  4  Q.  B.  162,  3  G.  &  D.  384,  7  Jur. 
233,  12  L.  J.  Q.  B.  106,  3  R.  &  Can.  Cas.  433, 
45  E.  C.  L.  161;  and  supra,  VII,  A,  9,  b, 
(III). 

Option. —  Where  by  statute  a  railroad  com- 
pany has  an  option,  when  its  line  crosses  a 
turnpike  road  or  public  highway,  either  to 
carry  the  road  over  the  railway  or  the  rail- 
way over  the  road,  a  writ  of  mandamus  com- 
manding the  company  to  do  one  of  these 
things,  instead  of  allowing  them  the  option, 
is  bad  unless  it  shows  on  its  face  circum- 
stances which  establish  impossibility  of  the 
company  exercising  the  option.  Reg.  v. 
South-Eastern  R.  Co.,  4  H.  L.  Cas.  471,  17 
Jur.  901,  10  Eng.  Reprint  545. 

Other  remedy. —  Mandamus  will  not  lie  if 
some  other  adequate  remedy  is  provided. 
People  V.  New  York  Cent.,  etc.,  R.  Co.,  158 
N.  Y.  410,  53  N.  E.  166  [affirming  31  N.  Y. 
App.  Div.  334,  52  N.  Y.  Suppl.  234] ;  Matter 
of  Waverly,  35  N.  Y.  App.  Div.  38,  54  N.  Y. 
Suppl.  368  [affirmed  in  158  N.  Y.  710,  53 
N.  E.  1133],  holding  that  mandamus  was  ex- 
cluded by  a  statutory  remedy  by  application 
to  the  railroad  commissioners.  See  suprj,, 
VII,  A,  2,  9,  a.  It  has  been  held,  however, 
that  a  statute  providing  that  suit  might 
be  brought  to  compel  a  railroad  company 
to  construct  crossings  as  required  by  the 
act  was  not  exclusive  of  the  remedy  by 
mandamus  (State  v.  Chicago,  etc.,  R.  Co., 
29  Nebr.  412,  45  N.  W.  469)  ;  and  that 
mandamus  to  compel  construction  of  proper 
street  crossings  will  lie  notwithstanding  the 
city  is  given  the  right  to  construct  the  same 
on  failure  of  the  company  to  do  so,  and  to 
bring  suit  against  the  company  for  the  cost 
and  for  a  penalty,  such  remedy  not  being 
adequate  or  exclusive  ( State  v.  New  York, 
etc.,  R.  Co.,  71  Conn.  43,  40  Atl.  925;  Van- 
dalia  R.  Co.  v.  State,  (Ind.  1906)  76  N.  E. 
980;  Houston,  etc.,  R.  Co.  v.  Dallas,  98  Tex. 
398,  84  S.  W.  648,  70  L.  R.  A.  850  [reversing 
on  other  grounds  (Civ.  App.  1904)  78  S.  W. 
525] ;  State  v.  Lake  Erie,  etc.,  R.  Co.,  83 
Fed.  284 ) .  Liability  of  the  company  to  in- 
dictment does  not  prevent  mandamus.  See 
supra,  VII,  A,  9,  a,  text  and  note  20. 

Impossibility  see  supra,  VII,  A,  9,  c. 

Grade  not  yet  changed  by  city.  —  Man- 
damus may  be  prosecuted  to  determine  the 
mode  in  which  the  respondent  shall  be  re- 
quired to  restore  a  street,  and  to  compel  it 
to  perform  its  duty,  although  the  city  council 

[VII,  A,  9,  j,  (I),  (d)] 


has  not  yet  changed  the  established  grade  of 
the  street  to  conform  to  the  level  which  the 
relator  claims  should  be  adopted.  State  v. 
Miimeapolis,  etc.,  R.  Co.,  39  Minn.  219,  39 
N.  W.  153. 

Concurrent  duty  of  another  company. —  The 

fact  that  it  was  necessary,  to  accomplish  the 
purposes  proposed,  that  another  company 
should  also  bridge  its  tracks,  was  held  not 
fatal  to  the  proceeding  against  defendant  com- 
pany, the  former  company  having  been  in  fact 
required  to  construct  the  briilges  over  its 
tracks.  State  v.  Minneapolis,  etc.,  R.  Co.,  39 
Minn.  219,  39  N.  W.  153.  But  on  the  other 
hand  it  has  been  held  that  a  suit  in  equity, 
where  all  the  rights  and  duties  of  the  parties 
may  be  adjusted,  and  not  mandamus,  is  the 
proper  remedy  for  compelling  the  bridging  of 
the  tracks  of  several  railroad  companies 
where  they  cross  streets ;  individual  action  by 
a  single  railroad  being  sufficient  in  the  case 
of  certain  bridges,  and  joint  action  by  all 
the  railroads  being  necessary  where  a  con- 
tinuous viaduct  crossing  the  tracks  of  all  o£ 
them  is  required.  Burlington,  etc.,  R.  Co.  V. 
People,  20  Colo.  App.  181,  77  Pac.  1026. 

71.  Illinois. —  Illinois  Cent.  R.  Co.  v.  Wil- 
lemborg,  117  111.  203,  7  N.  E.  698,  57  Am. 
Rep.  862. 

Iowa. —  Boggs  V.  Chicago,  etc.,  R.  Co.,  54 
Iowa  435,  6  N.  W.  744. 

New  York. —  People  v.  New  York  Cent., 
etc.,  R.  Co.,  61  N.  Y.  App.  Div.  494,  70  N.  Y. 
Suppl.  684.  See  also  Peckham  v.  Dutchess 
County  R.  Co.,  145  N.  Y.  385,  40  N.  E.  15; 
Buffalo  Stone,  etc.,  Co.  v.  Delaware,  etc.,  R, 
Co.,  130  N.  Y.  152,  29  N.  E.  121;  Jones  v. 
Seligman,  81  N.  Y.  190. 

Wisconsin. —  State  v.  Wisconsin  Cent.  R. 
Co.,  123  Wis.  551,  102  N.  W.  16;  State  v.  Chi- 
cago, etc.,  R.  Co.,  79  Wis.  259,  48  N.  W.  243, 
12  L.  R.  A.  180. 

Canada. —  Reist  v.  Grand  Trunk  R.  Co.,  12 
U.  C.  Q.  B.  675.  See  also  Burke  v.  Grand 
Trunk  R.  Co.,  6  U.  C.  C.  P.  484. 

Other  remedy. —  The  fact  that  a  statute 
imposes  a  penalty  on  a  railroad  company  for 
neglecting  to  make  proper  farm  or  private 
road  crossings,  to  be  recovered  by  the  occu- 
pant of  the  farm,  does  not  secure  the  con- 
struction of  the  crossings  or  afford  an  ade- 
quate remedy,  so  as  to  deprive  the  occupant 
of  his  remedy  by  mandamus.  State  v.  Chi- 
cago, etc.,  R.  Co.,  79  Wis.  259,  48  N.  W.  243, 
12  L.  R.  A.  180.  Nor  is  the  remedy  by  action 
for  damages  such  an  adequate  remedy  as  to 
exclude  mandamus.  People  v.  New  York 
Cent.,  etc.,  R.  Co.,  61  N.  Y.  App.  Div.  494, 
70  N.  Y.  Suppl.  684. 

72.  People  v.  Rochester,  etc.,  R.  Co.,  14 
Hun  (N.  Y.)  371  [affirmed  in  76  N.  Y. 
294]. 

73.  Ohio,  etc.,  R.  Co.  i\  People,  121  111. 
483,  13  N.  E.  236  [affirming  21  111.  App.  23]  ; 
People  V.  Rochester,  etc.,  R.  Co.,  76  N.  Y.  294 
[affirming  14  Hun  371].  See  also  Jones  |7. 
Seligman,  81  N.  Y.  190. 
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(e)  Restoration^  Paving^  and  Repair  of  Streets,  Highways,  Etc.  Mandamus 
will  also  lie  to  compel  a  railroad  company  to  comply  with  its  duty  to  restore, 
pave,  or  repair  a  street  or  highway  as  required  by  a  statute  or  valid  municipal 
ordinance,''^  unless  some  other  adequate  remedy  is  provided ;  '^^  or  to  compel  it  to 
repair  a  levee,  where  there  is  a  legal  duty  to  do  so.'*^ 

(f)  Stations,  Depots,  Warehouses,  Side -Tracks,  Switches,  Etc?"^  Mandamus  is 
a  proper  remedy  to  compel  a  railroad  company  to  furnish  and  maintain  suitable 
stations,  depots,  warehouses,  side-tracks,  switches,  etc.,  at  proper  points  on  its  line, 
and  to  stop  trains  thereat,  for  the  receipt  and  discharge  of  passengers  and  freight, 
if  a  duty  to  do  so  is  imposed  upon  it  by  law,'^  and  no  other  adequate  remedy  is 
provided ;    but  not  if  no  such  duty  is  imposed  by  law,^^  as  in  the  case  where  the 


74.  Indiana. —  Indianapolis,  etc.,  R.  Co.  r. 
State,  37  Ind.  489. 

Louisiana. — •  State  v.  New  Orleans,  etc.,  R. 
Co.,  42  La.  Ann.  11,  7  So.  84. 

Minnesota. —  State  Minneapolis,  etc.,  R. 
Co.,  39  Minn.  219,  39  N.  W.  153. 

New  York. —  People  v.  Dutchess,  etc.,  R. 
Co.,  58  N.  Y.  152. 

Pennsylvania. —  Com.  v.  New  York,  etc.,  R. 
Co.,  138  Pa.  St.  58,  20  Atl.  951;  Pittsburgh, 
etc.,  R.  Co.  V.  Com.,  104  Pa.  St.  583. 

West  Virginia. — Mason  v.  Ohio  River  R.  Co. 
51  W.  Va.  183,  41  S.  E.  418;  Moundsville  v. 
Ohio  River  R.  Co.,  37  W.  Va.  92,  16  S.  E. 
514,  20  L.  R.  A.  161. 

Wisconsin. —  See  Oshkosh  v.  Milwaukee, 
etc.,  R.  Co.,  74  Wis.  534,  43  N.  W.  489,  17 
Am.  St.  Rep.  175. 

England. —  Reg.  v.  Bristol,  etc.,  R.  Co.,  4 
Q.  B.'  162,  3  G.  &  D.  384,  7  Jur.  233,  12  L.  J. 
Q.  B.  106,  3  R.  &  Can.  Cas.  433,  45  E.  C.  L. 
161,  restoration  of  turnpike  road. 

Restoration  of  street  or  highway  at  cross- 
ing see  supra,  VII,  A,  9,  j,  (i),  (d). 

Street  railroads  see  infra,  VII,  A,  9,  j,  (ii). 

Demand  necessary  see  Reg.  v.  Bristol,  etc., 
R.  Co.,  4  Q.  B.  162,  3  G.  &  D.  384.  7  Jur. 
233,  12  L.  J.  Q.  B.  106,  3  R.  &  Can.  Cas.  433, 
45  E.  C.  L.  161.  And  supra,  VII,  A,  9,  b, 
(HI). 

Mere  contract  obligation  see  supra,  VII,  A, 
7,  a. 

75.  State  v.  New  Orleans,  etc.,  R.  Co.,  37 
La.  Ann.  589.  In  this  case  a  city  granted  to 
a  railroad  company  a  right  of  way  through  a 
street  and  the  company  bound  itself  to  keep 
the  street  in  repair,  and  for  the  faithful  exe- 
cution of  its  contract  the  company,  by  the 
terms  of  the  act,  was  to  give  a  bond;  and  the 
act  further  provided  that,  if  the  company 
should  fail  to  fulfil  its  obligation  after  due 
notice,  the  city  council  "  should  have  said  vio- 
lation rectified,"  and  recover  the  cost  before 
any  court  of  competent  jurisdiction.  It  was 
held  that  mandamus  would  not  lie  to  compel 
the  company  to  repair  the  street,  as  the  other 
remedy  provided  must  be  resorted  to. 

76.  'state  v.  New  Orleans,  etc.,  R.  Co.,  42 
La.  Ann.  138,  7  So.  226,  holding,  however, 
that  a  statute  which  purported  to  provide  a 
summary  remedy  by  mandamus  to  enforce  the 
obligations  of  corporations  with  reference  to 
the  paving,  grading,  repairing,  reconstruct- 
ing, or  care  of  any  street,  highway,  bridge, 
culvert,  levee,  canal,  ditch  or  crossing,  could 
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not  be  construed  as  extending  to  an  obliga- 
tion to  construct  a  new  levee  or  embankment. 

77.  Running  and  stopping  of  trains  see  in- 
fra, VII,  A,  9,  j,  (I),  (G). 

78.  Connecticut.  —  State  v  .  New  Haven, 
etc.,  Co.,  37  Conn.  153. 

Illinois. —  People  v.  Chicago,  etc.,  R.  Co., 
130  111.  175,  22  N.  E.  857;  Chicago,  etc.,  R. 
Co.  V.  Suflfern,  129  111.  274,  21  N.  E.  824  [af- 
firming 27  111.  App.  404]. 

Maine. —  Railroad  Com'rs  i*.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Rep.  208. 

Massachusetts. —  See  Com.  v.  Eastern  R. 
Co.,  103  Mass.  254,  4  Am.  Rep.  555. 

Nebraska. —  State  v.  Republican  Valley  R. 
Co.,  17  Nebr.  647,  24  N.  W.  329,  52  Am.  Rep. 
424. 

New  Jersey. —  Jacquelin  v.  Erie  R.  Co., 
(Ch.  1905)  61  Atl.  18. 

New  York. —  People  v.  New  York,  etc.,  R. 
Co.,  40  Hun  570  [reversed  in  104  N.  Y.  58, 
9  N.  E.  856,  58  Am.  Rep.  484,  on  the  ground 
that  no  legal  duty  was  shown]. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  266, 
268 ;  and,  generally,  Railroads. 

Side-tracks  and  switches. —  A  railroad  com- 
pany may  be  compelled  to  permit  the  build- 
ing of  side-tracks  to  warehouses  and  to  make 
switch  connection  therewith,  when  such  duty 
is  imposed  upon  it  by  statute.  Chicago,  etc., 
R.  Co.  V.  Suffern,  129  111.  274,  21  N.  E.  824 
[affirming  27  111.  App.  404]. 

79.  State  v.  Chicago,  etc.,  R.  Co.,  19  Nebr. 
476,  27  N.  W.  434  (holding  that  mandamus 
will  not  lie  to  compel  a  railroad  company  to 
establish  a  station  or  build  side-tracks,  etc., 
where  adequate  relief  may  be  had  under  the 
statute  by  application  to  the  railroad  com- 
missioners) ;  People  v.  New  York,  etc.,  R,  Co., 
11  Hun  (N.  Y.)  297  (holding  that  where  the 
trustees  of  a  village  were  authorized  to  pass 
resolutions  and  ordinances  "  to  compel  all 
persons  or  corporations  landing  passengers 
within  the  limits  of  said  village,  to  construct 
such  suitable  and  safe  platforms  and  accom- 
modations as  are  necessary  for  the  safety  of 
passengers,"  mandamus  would  not  lie  to 
compel  obedience  to  a  resolution  directing  a 
railroad  company  to  construct  a  platform,  but 
obedience  might  be  enforced  by  passing  an 
ordinance  with  a  penalty  for  neglect,  and 
bringing  an  action  to  recover  the  penalty ) . 

80.  Florida. —  Florida,  etc.,  R.  Co.  v.  State, 
31  Fla.  482,  13  So.  103,  34  Am.  St.  Rep.  30^ 
20  L.  R.  A.  419. 
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obligation  rests  solely  on  contract,^^  or  the  matter  is  properly  within  the  dis- 
cretion of  the  company.^^  The  writ  will  not  be  issued  to  estabUsh  a  station  not 
required  by  statute  unless  the  corporation  has  clearly  abused  its  discretion,  and 
there  is  a  clear  case  of  public  necessity .^^  A  railroad  company  may  be  compelled 
in  a  proper  case  to  reestablish  an  abandoned  station-^*  or  side-track  and  switch.^^ 

(g)  Running  and  Stopping  of  Trains?'^  Where  the  duty  is  clearly  imposed 
by  law,  mandamus  will  lie  to  compel  a  railroad  company  to  stop  its  trains  at  a 
station  in  a  county-seat  or  elsewhere  to  stop  at  least  two  of  its  trains  each  day 
at  a  particular  station  ;  to  run  daily  trains  ;  to  restore  and  run  trains  wrong- 
fully discontinued  in  violation  of  a  writ  of  mandamus  \  ^  or  to  run  separate  trains 
for  passengers  and  freight ;  but  it  will  not  lie,  in  the  absence  of  statutory 
requirement,  to  compel  an  increase  of  the  number  of  trains  or  the  running  of  a 
particular  number,^^  or  to  otherwise  interfere  with  the  reasonable  exercise  of 
discretion  on  the  part  of  the  company  as  to  the  running  or  stopping  of  trains.®^ 


Illinois. —  Mobile,  etc.,  R.  Co.  v.  People,  132 
111.  559,  24  N.  E.  643,  22  Am.  St.  Rep.  556  i 
and  cases  in  the  notes  following. 

New  York. —  People  v.  New  York,  etc.,  R. 
Co.,  104  N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep. 
484  [reversing  40  Hun  570]. 

Washington. — Northwestern  Warehouse  Co. 
V.  Oregon  R.,  etc.,  Co..  32  Wash.  218,  73  Pac. 
388. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Washington,  142  U.  S.  492,  12  S.  Ct.  283,  35 
L.  ed.  1092  [reversing  3  Wash.  Terr.  303,  13 
Pac.  604]. 

When  such  duty  is  imposed  see,  generally, 
Haileoads. 

81.  Florida,  etc.,  R.  Co.  v.  State,  31  Fla. 
482,  13  So.  103,  34  Am.  St.  Rep.  30,  20 
L.  R.  A.  419.    See  supra,  VII,  A,  7,  a. 

82.  Florida,  etc.,  R.  Co.  v.  State,  31  Fla. 
482,  13  So.  103,  34  Am.  St.  Rep.  30,  20 
L.  R.  A.  419;  Chicago,  etc.,  R.  Co.  v.  People, 
152  111.  230,  38  N.  E.  562,  26  L.  R.  A.  224; 
People  V.  New  York,  etc.,  R.  Co.,  104  N.  Y.  58, 
9  N.  E.  856,  58  Am.  Rep.  484  [reversing^  40 
Hun  570]  ;  Northern  Pac.  R.  Co.  v.  Washing- 
ton, 142  U.  S.  492,  12  S.  Ct.  283,  35  L.  ed. 
1092  [reversing  3  Wash.  Terr.  303,  13  Pac. 
604].    See  supra,  VII,  A,  9,  b,  (ii). 

83.  Chicago,  etc.,  R.  Co.  v.  People,  222  111. 
396,  78  N.  E.  784;  Chicago,  etc.,  R.  Co.  v. 
People,  152  111.  230  38  N.  E.  562,  26  L.  R.  A. 
224;  Mobile,  etc.,  R.  Co.  v.  People,  132  111. 
559,  24  N.  E.  643,  22  Am.  St.  Rep.  556. 

84.  State  v.  ^ew  Haven,  etc.,  R.  Co.,  41 
Conn.  134;  Stat<i  v.  New  Haven,  etc.,  R.  Co., 
37  Conn.  153;  People  v.  Louisville,  etc.,  R. 
Co.,  120  111.  48,  10  N.  E.  657. 

85.  Chicago,  etc.,  R.  Co.  v.  Suffern,  129  111. 
274,  21  N.  E.  824  [affirming  27  111.  App.  404], 
holding  that  where  a  railway  company  has 
permitted  the  owner  of  a  coal  mine  to  build 
a  side-track  connecting  its  main  track  with 
the  mine,  and  continues  for  years  to  furnish 
cars  to  haul  coal  from  the  mine  over  its  line, 
such  side-track  must  be  considered  as  a  part 
of  its  line,  and  if  it  disconnects  the  same,  it 
may  by  mandamus  be  compelled  to  restore 
the  connection. 

86.  Duty  as  to  running  and  stopping  of 
trains  see,  generally.  Railroads. 

87.  Illinois  Cent.  R.  Co.  v.  People,  143  111. 
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434,  33  N.  E.  173,  19  L.  R.  A.  119;  People  v, 
Chicago,  etc.,  R.  Co.,  130  111.  175,  22  N.  E. 
857 ;  People  v.  Louisville,  etc.,  R.  Co.,  120  111. 
48,  10  N.  E.  657 ;  Com.  v.  Eastern  R.  Co.,  103 
Mass,  254,  4  Am.  Rep.  555.  See  also  State 
V.  Gladson,  57  Minn.  385,  59  N.  W.  487,  24 
L.  R.  A.  502  [affirmed  in  166  U.  S.  427,  17 
S.  Ct.  627,  41  L.  ed.  1064]. 

Failure  of  municipality  to  perform  con- 
ditions.—Under  Mansfield  Dig.  Ark.  §§  5501, 
5502,  which  provide  that  before  a  town  can 
compel  the  stoppage  of  trains  within  its  cor- 
porate limits,  as  provided  by  section  5500,  the 
authorities  shall  tender  the  company  the  rea- 
sonable expenses  of  grading  a  switch  or  side- 
track at  such  place,  and  that  mandamus  may 
issue  at  the  suit  of  any  citizen  of  the  town 
to  compel  the  company  to  stop  its  trains  as 
provided  by  section  5500,  such  tender  must 
be  made  before  mandamus  will  lie,  although 
the  company  has  already  constructed  all  the 
switches  and  side-tracks  necessary  for  the 
stopping  of  trains.  St.  Louis,  etc.,  R.  Co.  v. 
B'Shears,  59  Ark.  237,  27  S.  W.  2. 

88.  See  Com.  v.  Eastern  R,  Co.,  103  Mass. 
254,  4  Am.  Rep.  555. 

89.  People  v.  St.  Louis,  etc.,  R.  Co.,  (111. 
1896)  45  N.  E.  824;  Ex  p.  Atty.-Gen.,  17 
N.  Brunsw.  667,  holding  also  that  the  remedy 
by  mandamus  is  not  excluded  by  the  fact  that 
individuals  injured  by  the  company's  failure 
to  perform  the  duty  are  given  a  right  of  ac- 
tion for  damages. 

The  fact  that  it  is  unprofitable  to  run 
daily  trains  as  required  by  statute  does  not 
justify  or  excuse  failure  to  do  so  under  a 
provision  in  the  statute  excusing  such  failure 
when  due  to  the  weather,  accident  "  or  some 
other  unavoidable  cause,"  etc.  Ece  p.  Atty.- 
G€n.,  17  N.  Brunsw.  667. 

90.  State  v.  Missouri  Pac.  R.  Co.,  114  Mo. 
283,  21  S.  W.  813. 

91.  People  V.  St.  Louis,  etc.,  R.  Co  ,  176 
111.  512,  52  N.  E.  292,  35  L.  R.  A.  656 ;  People 
V.  St.  Louis,  etc.,  R.  Co.,  (111.  1896)  45  N.  E. 
824.  Compare  State  v.  Missouri  Pac.  R.  Co., 
55  Kan.  708,  41  Pac.  964,  49  Am.  St.  Rep. 
278,  29  L.  R.  A.  444. 

92.  Ohio,  etc.,  R,  Co.  v.  People,  120  111. 
200,  11  N.  E.  347. 

93.  Chicago,  etc.,  R.  Co.  v.  People,  222  111. 
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(h)  Use  of  Road  hy  Another  Company.  Mandamus  will  lie  to  compel  a 
railroad  company  to  permit  the  use  of  its  road  by  another  company,  when  it  is 
required  by  statute  to  do  so.^"* 

(i)  Receipt,  Transportation^  and  Delivery  of  Freight  or  Passengers, 
Etc. —  (1)  In  General.^^  Mandamus  will  lie  to  compel  a  railroad  company 
to  perform  its  duties  as  a  common  carrier  by  the  receipt,  transportation,  and 
delivery  of  freight  and  passengers  or  otherwise.^®  Thus  it  has  been  held  that  it 
will  lie  in  a  proper  case  to  compel  a  railroad  company  to  furnish  cars  for  shipment 
of  freight,  and  to  transport  and  deliver  the  same,  without  unlawful  discrimi- 
nation     to  receive,  transport,  and  discharge  live  stock  offered  for  transportation 


396,  78  N.  E.  784;  Chicago,  etc.,  R.  Co.  v. 
People,  152  111.  230,  38  N.  E.  5G2,  26  L.  R.  A. 
224;  People  r.  Brooklyn  Heights  R.  Co.,  172 
N.  Y.  90,  64  N.  E.  788  [affirming  69  N.  Y. 
App.  Div.  549,  75  N.  Y.  Suppl.  202]  ;  People 
V.  Long  Island  R.  Co.,  31  Hun  (N.  Y.)  125. 

94.  Com.  V.  Corey,  2  Pittsb.  (Pa.)  444. 

95.  See  also  Carriers,  6  Cyc.  372  et  seq. 
Express  companies  see  infra,  VII,  A,  9,  j, 

(VI). 

96.  People  v.  New  York  Cent.,  etc.,  R.  Co., 
28  Hun  (N.  Y.)  543  [reversing  63  How.  Pr. 
291],  holding  also  that  the  application  for 
mandamus  by  the  attorney-general  in  tho 
name  of  the  people  of  the  state  cannot  be  de- 
feated by  showing  that  the  state  has  not  been 
injured  by  refusal  of  the  company  to  act  and 
that  the  individuals  injured  have  their  pri- 
vate remedies  for  recovery  of  damgase  sus- 
tained. See  also  Larrabee  Flour  Mills  Co.  v. 
Missouri  Pac.  R.  Co.,  (Kan.  1906)  88  Pac. 
72;  Cumberland  Tel.,  etc.,  Co.  v.  Morgan's 
Louisiana,  etc.,  R.  Co.,  51  La.  Ann.  29,  24  So. 
803,  72  Am.  St.  Rep.  442 ;  State  v.  Republican 
Valley  R.  Co.,  17  Nebr.  647,  24  N.  W.  329,  52 
Am.  Pep.  424;  Atwater  r.  Delaware,  etc.,  R. 
Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57  Am.  Rep. 
543  (carriage  of  passengers)  ;  Covington 
Stock-Yards  Co.  v.  Keith,  139  U.  S.  128,  11 
S.  Ct.  461,  35  L.  ed.  73 ;  and  other  cases  cited 
in  the  notes  following. 

Beyond  its  own  line. —  A  railroad  company 
cannot  be  compelled,  as  a  common  carrier,  to 
receive  goods  at  stations  along  its  line  for 
transportation,  on  the  requirement  of  the  con- 
signor that  it  shall  itself  deliver  the  goods 
at  a  point  beyond  or  off  its  -own  line,  or  to 
deliver  goods  received  by  it  for  transporta- 
tion at  such  point.  The  legal  duty  of  the 
company  in  that  regard  is  commensurate  only 
with  its  franchise.  It  is  confined  to  its  own 
line  of  road,  and  cannot  be  made  to  extend  be- 
yond it.  People  V.  Chicago,  etc.,  R.  Co.,  55 
111.  95,  8  Am.  Rep.  631.  Nor  can  a  rfalroad 
company  chartered  with  certain  expre.ss  pow- 
ers and  privileges,  with  certain  termini 
within  which  they  are  to  be  exercised,  be  com- 
pelled to  purchase  for  the  accommodation  of 
the  public  more  extended  privileges  beyond 
the  limits  of  its  franchise,  so  that  it  may 
deliver  goods  at  points  not  upon  the  line  of 
its  road,  or  within  its  established  termini. 
People  i'.  'Chicago,  etc.,  R.  Co.,  supra. 

Anticipation  of  violation  of  duty. —  Man- 
damus will  not  lie  in  anticipation  of  a  breach 
of  duty,  and  therefore  it  will  not  lie  to  com- 
pe\  a  railroad  company  to  switch  cars  on  a 


private  track,  where  such  switching  has  been 
resumed  before  the  filing  of  the  petition  and 
continued  ever  since;  a  showing  of  actual  de- 
fault in  performance  of  a  duty  at  the  time 
being  necessary.  Mystic  Milling  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (Iowa  1906)  107  N.  W. 
943.  So  under  a  statute  which  provides  that 
it  shall  be  unlawful  for  any  railroad  com- 
pany to  discriminate  in  charges  or  facilities 
for  transportation,  that  every  company  per- 
mitting any  one  to  connect  a  track  with 
its  track  for  the  accommodation  of  any 
warehouse  or  elevator,  etc.,  shall  accord  the 
same  right  to  every  other  person  soliciting  it. 
which  may  be  enforced  by  mandamus  at  the 
suit  of  any  persort  entitled  to  such  right,  the 
owner  of  a  warehouse  or  elevator  cannot  com- 
pel a  railroad  company  to  extend  a  spur  of 
its  track  away  from  its  existing  tracks  and 
over  land  not  belonging  to  the  railroad  com- 
pany, when  it  has  never  done  a  like  service  to 
other  shippers  in  the  same  line  of  business, 
but  has  confined  its  service  to  according  them 
facilities  for  shipment  by  granting  to  them 
leases  upon  its  right  of  way  for  the  construc- 
tion of  elevators  abutting  upon  its  tracks, 
Northwestern  Warehouse  Co.  v.  Oregon  R., 
etc.,  Co.,  32  Wash.  218,  73  Pac.  388.  In  a  pro- 
ceeding to  enforce  by  mandamus  a  demand 
upon  a  railroad  company  for  an  extension  of 
its  track  to  plaintiff's  warehouse,  an  alterna- 
tive offer  to  accept  from  defendant  a  lease  of 
a  portion  of  its  riglit  of  way,  in  accordance 
with  its  policy  in  dealing  with  other  like  ship- 
pers, cannot  be  enforced  as  a  demand  for  a 
lease,  when  the  offer  to  accept  a  lease  was 
too  indefinite  in  its  terms  to  be  made  the 
basis  for  a  writ  of  mandate.  Northwestern 
Warehouse  Co.  v.  Oregon,  R.,  etc.,  Co.,  supra. 

Impossibility  of  performance  see  supra, 
VII,  A,  9,  c. 

97.  State  v.  Atlantic  Coast  Line  R.  Co., 
(Fla.  1906)  40  So.  875;  Chicago,  etc.,  R.  Co. 
V.  Suffern,  129  HI.  274,  21  N.  E.  824;  Cumber- 
land Tel.,  etc.,  Co.  v.  Texas,  etc.,  R.  Co.,  52 
La.  Ann.  1850,  28  So.  284  (mandamus  at  the 
suit  of  a  telephone  and  telegraph  company  to 
compel  a  railroad  company  to  furnish  and 
haul  special  cars  for  the  purpose  of  distribut- 
ing poles,  wires,  and  cross-arms  between  sta- 
tions, to  enable  the  telephone  and  telegraph 
company  to  construct  its  line  along  the  rail- 
road company's  line,  where  it  owned  a  right 
of  way)  ;  Cumberland  Tel.,  etc.,  Co.  v.  Mor- 
gan's Louisiana,  etc..  R.  Co.,  51  La.  Ann.  29, 
24  So.  803,  72  Am.  St.  Rep.  442 ;  U.  S.  v.  Nor- 
folk, etc.,  R.  Co.,  143  Fed.  266,  74  C.  C.  A. 
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over  its  road  and  connections ;  ®^  to  switch  freight ;  to  deliver  to  a  particular 
elevator  whatever  grain  may  be  consigned  to  it  upon  the  line  of  defendant's 
road ;  ^  to  receive  shipments  of  coal  from  all  coal  mines  on  the  line  of  its  road ; 
to  receive  freight  and  passengers  from  connecting  roads  as  required  bj  statute ;  ^ 
or  to  receive  tax  receipts  in  payment  of  freight  or  passage  when  such  duty  is 
imposed  by  law.*  But  it  has  been  held  in  ITew  York  that  the  writ  will  not  lie 
at  the  suit  of  an  individual  for  refusal  of  a  railroad  company  to  transport  goods 
tendered,  on  the  ground  that  the  remedy  in  such  case  by  action  is  adequate.^ 
The  WTit  will  not  lie  to  control  a  railroad  company  in  the  exercise  of  a  discretion 
as  to  the  receipt  and  transportation  of  freight.^ 

(2)  Rates  and  Charges.  Mandamus  will  lie  to  compel  a  railroad  company 
to  receive,  transport,  and  discharge  freight  or  passengers  without  exacting  a 
discriminating  or  unlawful  rate  or  charge,'^  or  to  compel  the  issue  of  a  commuta- 
tion ticket  to  the  relator  where  it  issues  such  tickets  to  others  under  like  condi- 
tions;^ but  the  writ  does  not  lie  to  compel  a  railroad  company  to  receive  freight 
for  transportation  at  less  than  rates  charged  on  the  ground  that  the  rates  charged 
are  excessive,  where  an  adequate  remedy  is  provided  by  statute.^ 

(j)  Enforcing  Orders  of  Railroad  Commission  or  Other  Lihe  Board, 
Mandamus  will  lie  to  enforce  valid  orders  of  the  board  of  railroad  commissioners 
or  other  like  board,  where  by  statute  such  orders  are  binding  and  the  company  is 
under  a  legal  duty  to  obey  them ;    conversely,  when  such  orders  are  not  final 


404  [reversing  138  Fed.  849]  (compelling 
distribution  of  coal  cars  among  coal  mining 
companies  so  as  to  prevent  unjust  discrimina- 
tion in  violation  of  the  Interstate  Commerce 
Act)  ;  U.  S.  V.  West  Virginia,  etc.,  K.  Co.,  125 
Fed.  252  (to  the  same  effect)  ;  U.  S.  v.  Nor- 
folk, etc.,  R.  Co.,  109  Fed.  831  (to  the  same 
effect).  And  see  State  v.  Harrington,  (Nebr. 
1907)  110  N.  W.  1016. 

98.  Covington  Stock- Yards  Co.  v.  Keith, 
139  U.  S.  128,  11  S.  Ct.  461,  35  L.  ed.  73.  See 
also  U.  S.  V.  Delaware,  etc.,  E.  Co.,  40  Fed. 
101. 

99.  Larabee  Flour  Mills  Co.  v,  Missouri 
Pac.  R.  Co.,  (Kan.  1906)  88  Pac.  72,  holding 
also  that  the  remedy  by  mandamus  was  not 
excluded  by  the  remedy  afforded  by  statute 
before  the  board  of  railroad  commissioners. 

1.  Chicago,  etc.,  R.  Co.  t\  People,  56  111. 
365,  8  Am.  Rep.  690..  But  not  to  deliver  be- 
yond its  own  line.  People  v.  Chicago,  etc.,  R. 
Co.,  55  111.  95,  8  Am.  Rep.  631,  referred  to 
supra,  this  section,  note  96. 

2.  Chicago,  etc.,  R.  Co.  v.  Suffern,  129  111. 
274,  21  N.  E.  824. 

3.  See  Chicago,  etc.,  R.  Co.  v.  Burlington, 
etc.,  R.  Co.,  34  Fed.  481. 

4.  Mobile,  etc.,  R.  Co.  v.  Wisdom,  5  Heisk. 
(Tenn.)  125. 

5.  People  V.  New  York,  etc.,  R.  Co.,  22 
Hun  (N.  Y. )  533.  This,  however,  is  con- 
trary to  cases  in  other  states  cited  in  the 
preceding  notes  unless  it  can  be  distin- 
guished on  the  ground  that  in  this  case  a 
single  shipment  only  was  involved.  See  par- 
ticularly Cumberland  Tel.,  etc.,  Co.  v.  Mor- 
gan's Louisiana,  etc.,  R.  Co.,  51  La.  Ann.  29, 
24  So.  803,  72  Am.  St.  Rep.  442. 

6.  Milwaukee  Malt  Extrac'  Co.  v.  Chicago, 
etc.,  R.  Co.,  73  Iowa  98,  34  ^  .  W.  761,  wliere 
the  court  refused  to  grant  a  mandamus  to 
compel  a  railroad  company  to  transport  an 
article  called  "  New  Era  Beer,"  because  the 
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statute  law  of  that  state  prohibited  common 
carriers  from  bringing  into  the  state  intoxi- 
cating liquors,  including  beer,  and  the  article 
was  prima  facie  within  the  prohibition,  so 
that  it  was  discretionary  with  the  carrier  to 
refuse  to  transport  it,  although  in  fact  it  was 
not  an  intoxicating  liquor. 

7.  Florida. —  State  v.  Atlantic  Coast  Line 
R.  Co.,  (1906)  40  So.  875. 

Illinois. —  People  v.  Suburban  R.  Co.,  178 
111.  594,  53  N.  E.  349,  49  L.  R.  A.  650. 

Minnesota. —  State  v.  Chicago,  etc.,  R.  Co., 
38  Minn.  281,  37  N.  W.  782. 

Nebraska. — ■  State  v.  Fremont,  etc.,  R.  Co., 
22  Nebr.  313,  35  N.  W.  118. 

New  Jersey. —  Atwater  v.  Delaware,  etc., 
R.  Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57  Am.  Rep. 
543. 

United  States. —  Covington  Stock- Yards 
Co.  V.  Keith,  139  U.  S.  128,  11  S.  Ct.  461, 
35  L.  ed.  73  (unlawful  special  charge,  in  ad- 
dition to  the  customary  and  legitimate 
charge  for  transportation,  for  receiving  and 
delivering  live  stock)  ;  Augusta  Southern  R. 
Co.  V.  Wrightsville,  etc.,  R.  Co.,  74  Fed.  522. 
Compare  U.  S.  v.  Delaware,  etc.,  R.  Co.,  40 
Fed.  101,  holding  that  a  case  of  unjust  dis- 
crimination in  live  stock  transportation  was 
not  made  out. 

Rates  established  by  railroad  commission 
or  other  like  board  see  infra,  VII,  A,  9,  j, 
(I),  (J). 

8.  Atwater  v.  Delaware,  etc.,  R.  Co.,  48 
N.  J.  L.  55,  2  Atl.  803,  57  Am.  Rep.  543. 

9.  State  V.  Mobile,  etc.,  R.  Co.,  59  Ala.  321, 
holding  that  a  statute  giving  shippers  the 
right  to  recover  from  the  company  as  a  pen- 
alty double  the  amount  of  the  overcharge, 
the  penalty  in  no  case  to  be  less  than  twenty 
dollars,  afforded  such  an  adequate  remedy  as 
to  exclude  mandamus. 

10.  People  V.  Brooklyn  Heights  R.  Co.,  172 
N.  Y.  90,  64  N.  E.  788  [affirming  69  N.  Y. 
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and  impose  no  specific  duty  of  obedience  upon  the  part  of  tlie  conripany,  the  writ 
will  not  issue  to  enforce  tliem.^^ 

(k)  Municipcd  Aid.  Mandamus  will  lie  to  compel  a  railroad  company  to 
deliver  certificates  of  stock  to  a  county  or  other  municipal  corporation  which  has 
issued  its  bonds  in  aid  of  the  road.^^ 

(l)  Puhlio  Sale  of  Lands.  It  has  been  held  that  a  provision  in  the  charter 
of  a  railroad  company  directing  that  all  lands  unsold  at  the  expiration  of  a  certain 
number  of  years  from  the  completion  of  the  road  and  its  branches  shall  be  offered 
at  public  sale  is  of  such  a  vague  character  that  the  courts  will  not  enforce  such 
sale  by  mandamus  without  further  legislation.^^ 

(ii)  Street  Railroad  Companies}^  Mandamus  will  lie  as  in  other  cases  to 
compel  a  street  railroad  company  to  perform  duties  to  the  public  clearly  imposed 
upon  it  by  law,^^  unless  some  other  adequate  remedy  is  provided  ;  but  the  duty 
to  do  the  act  sought  to  be  compelled  and  the  legal  right  of  the  relator  to  have  it  done 
must  clearly  appear.^^    The  writ  will  not  issue  to  control  the  company  in  matters  as 


App.  Div.  549,  75  N.  Y.  Suppl.  202]  ;  Rail- 
road Com'rs  V.  Atlantic  Coast  Line  R.  Co., 
71  S.  C.  130,  50  S.  E.  641;  and  other  cases 
cited  in  this  note. 

Illustrations. —  Thus  it  has  been  held  that 
the  writ  will  lie  to  compel  a  railroad  com- 
pany to  comply  with  an  order  to  put  into 
effect  and  operation  a  prescribed  tariff  of 
rates  for  transportation  of  freight  and  pas- 
sengers (State  r.  Atlantic  Coast  Line  R.  Co., 
(Fla.  1906)  40  So.  875;  State  f.  Atlantic 
Coast  Line  R.  Co.,  48  Fla.  146,  37  So.  657 
[affirmed  in  203  U.  S.  256,  27  S.  Ct.  108]; 
State  r.  Seaboard  Air  Line  R.  Co.,  48  Fla. 
129,  37  So.  314  [affirmed  in  203  U.  S.  261, 
27  S.  Ct.  109] ;  State  v.  Atlantic  Coast  Line 
R.  Co.,  48  Fla.  114,  37  So.  652;  State  v. 
Chicago,  etc.,  R.  Co.,  38  Minn.  281,  37  N.  W. 
782;  State  v.  Tremont,  etc.,  R.  Co.,  22  Nebr. 
313,  35  N.  W.  118);  to  post  a  copy  of  the 
schedule  of  rates  as  fixed  by  the  commission 
(State  V.  Pensacola,  etc.,  R.'Co.,  27  Fla.  403, 
9  So.  89)  ;  to  establish  a  station  or  depot  at 
a  particular  place  (Railroad  Com'rs  v.  Port- 
land, etc.,  R.  Co.,  63  Me.  269,  18  Am.  Rep. 
208)  ;  to  stop  certain  trains  at  a  station  in 
order  that  the  community  may  be  properly 
served  (Railroad  Com'rs  v.  Atlantic  Coast 
Line  R.  Co.,  71  S.  C.  130,  50  S.  E.  641)  ;  or 
to  remove  a  grade  crossing  and  carry  tracks 
over  a  street  (Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63,  20  Atl.  17). 

Mandamus  to  terminal  company  see  infra, 
VII,  A.  9.  j,  (III). 

11.  State  r.  Missouri  Pac.  R.  Co.,  55  Kan. 
708,  41  Pac.  964,  49  Am.  St.  Rep.  278,  29 
L,  R.  A.  444  (holding  that  an  order  of  the 
railroad  commissioners  directing  a  company 
to  restore  and  operate  a  local  passenger  train 
as  it  was  previously  operated  would  not  be 
enforced  by  mandamus,  since  under  the  stat- 
ute it  was  not  final  and  conclusive,  but  ad- 
visory only)  ;  State  v.  Kansas  Cent.  R.  Co., 
47  Kan.  497,  28  Pac.  208  (holding  to  the 
same  effect  with  respect  to  an  order  of  the 
board  of  railroad  commissioners  requiring  a 
railroad  company  to  repair  its  track)  ;  Peo- 
ple V.  ^^ew  York,  etc.,  R.  Co.,  104  N.  Y.  58, 
9  N.  E.  856,  58  Am.  Rep.  484  (holding  that 
a,  legal  duty  to  establish  a  station-house  for 


passengers  awaiting  transportation  or  a 
warehouse  for  freight  was  not  imposed  under 
the  former  New  York  statute  by  an  order  of 
the  railroad  commissioners,  since  they  had 
power  merely  to  hear  and  determine  ques- 
tions arising  between  the  people  and  rail- 
road companies,  and  no  power  was  given  to 
them  or  to  any  court  to  enforce  their  de- 
cisions). 

12.  State  V.  Cheraw,  etc.,  R.  Co.,  16  S.  C. 
524.    See  also  supra,  VII,  A,  4,  f. 

Sufficiency  of  demand. —  A  demand  by  a 
county  upon  a  railroad  company  for  certifi- 
cates of  "  preferred  stock,"  although  the  pre- 
cise character  of  the  certificate  is  not  speci- 
fied, is  sufficiently  definite  to  warrant  a 
proceeding  by  mandamus  to  obtain  a  proper 
certificate,  the  one  offered  being  objectionable 
as  implying,  by  its  terms,  that  the  county  is 
something  other  than  a  stock-holder.  State 
V.  Cheraw,  etc.,  R.  Co.,  16  S.  C.  524. 

13.  People  V.  Illinois  Cent.  R..  Co.,  62  111. 
510. 

14.  Duty  of  street  railroads  see  Street 
Railroads. 

Corporation  in  hands  of  receiver  see  infra, 
VII,  A,  9,  k. 

15.  See  the  cases  cited  in  the  notes  follow- 
ing. 

16.  People  V.  Brooklyn  Heights  R.  Co.,  172 
N.  Y.  90,  64  N.  E.  788  [affirming  69  N.  Y. 
App.  Div.  549,  75  N.  Y.  Suppl.  202]  ;  State  r. 
Cleveland  Electric  R.  Co.,  15  Ohio  Cir.  Ct. 
200,  8  Ohio  Cir.  Dec.  474.  See  supra,  VII, 
A,  9,  a;  and  cases  specifically  cited  in  the 
notes  following. 

17.  Mandamus  does  not  lie  to  compel  a 
railroad  company  to  furnish  certain  pas- 
senger service  where  it  does  not  appear  that 
such  company  has  the  right  to  run  its  trains 
as  prayed  in  the  petition.  People  v.  St. 
Louis,  etc.,  R.  Co.,  122  111.  App.  422.  Man- 
damus will  not  lie  on ,  the  petition  of  a  pri- 
vate citizen  merely  to  settle  some  doubtful 
question,  but  to  entitle  him  to  the  writ  he 
must  clearly  show  that  he  has  a  legal  right 
which  has  been  denied  and  that  the  denial  of 
such  right  affects  his  personal  interests; 
the  writ  is  never  awarded  to  settle  mere  ab- 
stract  rights  unaccompanied  with  substan- 
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to  wliicli  it  lias  a  mere  option  or  privilege  or  matters  witliin  its  discretion/^ 
or  to  require  performance  of  an  act  which  is  not  within  its  power.^^  In  proper 
cases  mandamus  will  lie  to  compel  a  street  railroad  company  to  comply  with  a 
statute  or  binding  municipal  ordinance  as  to  the  location  and  construction  of  its 
road,^^  to  restore,  pave,  or  repair  streets  and  highways  where  they  are  occupied 
by  its  tracks  as  required  by  statute  or  binding  ordinance,^^  or  to  change  the  location 
or  construction  of  its  line  to  permit  a  street  improvement;^^  to  compel  a  company 
operating  by  electricity  to  construct  safe-guards,  as  required  by  ordinance,  where 
its  wires  cross  those  of  a  telegraph  or  telephone  company  whose  rights  were  pre- 
viously acquired  or  to  compel  the  company  to  give  proper  service  or  to  resume 
the  operation  of  an  abandoned  or  discontinued  line,^^  to  comply  with  a  valid  ordi- 


tial  or  practical  benefits.  People  v.  St.  Louis, 
etc.,  R.  Co.,  supra. 

Want  of  franchise  from  municipality. —  A 
street  railway  company  which  has  occupied 
public  highways  for  several  years  in  the 
operation  of  its  line  without  a  grant  or  priv- 
ilege or  franchise  from  the  municipality  can- 
not urge  that  objection  for  the  purpose  of 
relief  against  its  enforced  continuance  to 
operate  its  line  thereon,  when  its  use  and  oc- 
cupation of  such  highways  has  been  undis- 
turbed. State  V.  Spokane  St.  R.  Co.,  19 
Wash.  518,  53  Pac.  719,  67  Am.  St.  Pep.  739, 
41  L.  P.  A.  515. 

18.  San  Antonio  St.  P.  Co.  v.  State,  90 
Tex.  520,  39  S.  W.  926,  59  Am.  St.  Pep.  834, 
35  L.  P.  A.  662.  See  supra,  VII,  A,  9,  b, 
(II). 

19.  People  V.  Brooklyn  Heights  P.  Co.,  172 
N.  Y.  90,  64  N.  E.  788  [affirming  69  N.  Y. 
App.  Div.  549,  75  N.  Y.  Suppl.  202].  See 
supra,  VII,  A,  9,  b,  (ii). 

20.  Benton  Harbor  v.  St.  Joseph,  etc.,  St. 
P.  Co.,  102  Mich.  386,  60  N.  W.  758,  47  Am. 
St.  Pep.  553,  26  L.  P.  A.  245.  See  supra, 
VII,  A,  9,  c. 

21.  Detroit  v.  Ft.  Wayne,  etc.,  P.  Co.,  90 
Mich.  646,  51  N.  W.  688;  State  v.  Trenton 
Pass.  P.  Co.,  57  N.  J.  L.  212,  31  Atl.  238; 
Halifax  v.  City  P.  Co.,  Pitch.  Eq.  Cas.  (Nova 
Scotia)  319. 

Discretion  of  court. —  But  it  was  held  not 
an  abuse  of  discretion  for  the  court  to  re- 
fuse to  compel  removal  of  a  cross-over  switch 
not  conforming  to  plan,  where  it  served  the 
public  interest  and  was  located  as  directed 
by  the  city  officials.  Hartford  v.  Hartford 
St.  P.  Co.,  74  Conn.  194,  50  Atl.  393. 

Other  remedy  of  landowner. —  Where  an 
owner  of  property  abutting  on  a  street 
claimed  to  suffer  annoyance  from  the  main- 
tenance by  a  street  railway  company  of  a 
cross-over  switch,  which  annoyance  was  not 
merely  an  ordinary  incident  to  the  use  by 
the  company  of  double  tracks  and  a  cross- 
over switch,  but  was  peculiar  and  exceptional 
because  of  the  physical  or  other  conditions 
existing  at  the  particular  place,  it  was  held 
that  equity  would  give  redress,  and  that  he 
could  not  maintain  mandamus  to  compel  the 
removal  of  the  cross-over  switch  to  the  place 
designated  in  the  plan  for  the  construction  of 
the  tracks.  State  v.  Hartford  St.  P.  Co.,  76 
Conn.  174,  56  Atl.  506. 

22.  State  v.  Jacksonville  St.  P.  Co.,  29  Fla. 
590,  10  So.  590;  Lansing  v.  Lansing  City 
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Electric  P.  Co.,  109  Mich.  123,  66  N.  W.  949; 
State  V.  St.  Paul,  etc.,  P.  Co.,  35  Minn.  131, 
28  N.  W.  3,  59  Am.  Pep.  313;  Rutherford 
Borough  V.  Hudson  River  Traction  Co.,  (N.J. 
Sup.  1906)  63  Atl.  84;  Halifax  t\  City  P. 
Co.,  Pitch.  Eq.  Cas.  (Nova  Scotia)  319.  See 
also  Harrisburg  v.  Harrisburg  Pass.  P.  Co., 
1  Pearson  (Pa.)  298;  Memphis  P.  Co.  v. 
State,  87  Tenn.  746,  11  S.  W.  946.  Compare 
State  V.  New  Orleans  Traction  Co.,  48  La. 
Ann.  567,  19  So.  565;  State  v.  New  Orleans, 
etc.,  P.  Co.,  44  La.  Ann.  1026,  11  So.  709. 
And  see  supra,  VII,  A,  9,  j,  (i),  (D),  (e). 

Other  remedy  excluding  mandamus  see 
State  V.  New  Orleans,  etc.,  R.  Co.,  37  La. 
Ann.  589,  referred  to  supra,  VII,  A,  9,  j,  (i), 
(E),  note  75. 

Want  of  necessary  funds  and  of  means  of 
raising  them  ground  for  refusing  writ  see 
Benton  Harbor  v.  St.  Joseph,  etc.,  St.  P.  Co., 
102  Mich.  386,  60  N.  W.  758,  47  Am.  St. 
Pep.  553,  26  L.  P.  A.  245;  and  supra,  VII, 
A.  9,  c. 

23.  Detroit  v.  Ft.  Wayne,  etc.,  P.  Co.,  90 
Mich.  646,  51  N.  W.  688  (removal  of  pro- 
jecting ends  of  ties  to  prevent  injury  to  con- 
templated concrete  paving  of  street)  ;  People 
V.  Geneva,  etc.,  Traction  Co.,  112  N.  Y.  App. 
Div.  581,  98  N.  Y.  Suppl.  719  [affirmed  in 
186  N.  Y.  516,  78  N.  E.  1109]  (change  of 
location  to  permit  street  improvement). 

24.  State  v.  Janesville  St.  P.  Co.,  87  Wis. 
72,  57  N.  W.  970,  41  Am.  St.  Rep.  23,  23 
L.  P.  A.  759. 

Other  remedy. —  The  remedy  by  mandamus 
is  not  excluded  by  the  fact  that  the  ordi- 
nance prescribes  a  penalty  to  be  recovered 
for  failure  to  comply  therewith  in  this  re- 
spect. State  V.  Janesville  St.  P.  Co.,  87  Wis. 
72,  57  N.  W.  970,  41  Am.  St.  Rep.  23,  23, 
L.  P.  A.  759. 

25.  Potwin  Place  v.  Topeka  P.  Co.,  51  Kan. 
609,  33  Pac.  309,  37  Am.  St.  Rep.  312;  State 
V.  Bridgeton,  etc..  Traction  Co.,  62  N.  J.  L. 
592,  43  Atl.  715,  45  L.  P.  A.  837;  Matter  of 
Loader,  14  Misc.  (N.  Y.)  208,  35  N.  Y. 
Suppl.  996,  999;  State  v.  Spokane  St.  P.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  P.  A.  515.  Contra,  under  the 
Ohio  statute.  State  v.  Cleveland  Electric  R. 
Co.,  15  Ohio  Cir.  Ct.  200,  8  Ohio  Cir.  Dec. 
474.  And  compare  Kingston  v.  Kingston, 
etc.,  Electric  P.  Co..  28  Ont.  399  [afirmed 
in  25  Ont.  App.  462]. 

Absence  of  duty. —  Where  there  is  no  legal 
duty  to  operate  a  line,  but  a  mere  permis- 
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nance  regulating  the  sale  of  tickets  over  its  lines,^^  to  give  transfers  as  required 
bj  law,"^  or  to  comply  with  a  condition  as  to  the  amount  of  fare  agreed  to  by  it 
in  consideration  of  a  grant  by  the  cit}^  of  the  right  to  use  its  streets.^^ 

(ill)  Terminal  Co2iPAmES.  Mandamus  will  lie  to  compel  a  terminal  com- 
pany to  comply  with  a  binding  order  of  the  railroad  commissioners  to  admit  a 
railroad  company  to  the  privileges  of  its  common  passenger  station  or  terminal.^ 

(iv)  Subway  or  Tunnel  Companies.  Mandamus  will  also  lie  against  a  sub- 
way or  tunnel  company  to  compel  it  to  accord  space  in  its  tunnel  or  subway  to 
other  companies  in  case  of  a  clear  right  and  plain  legal  duty.^ 

(v)  Steamboat^  Etc.^  Companies.  Steamboat  companies  and  other  water- 
craft  may  be  compelled  by  mandamus  to  furnish  certified  lists  of  the  tons  of 
freight  and  number  of  passengers  passed  through  canal  locks  as  required  by 
statute,  or  to  perform  other  duties  clearly  imposed  by  law.^^ 

(vi)  Express  Companies.  Mandamus  will  also  lie  to  compel  express  com- 
panies to  perform  the  duties  imposed  upon  them  by  law  as  common  carriers  or 
otherwise,^^  such  as  the  duty  to  receive  and  carry  goods  offered  them  for  trans- 
portation;^ but  they  will  not  be  compelled  to  carry  fragile  goods,  such  as 
glassware,  subject  to  all  common-law  liabilities  of  a  common  carrier.^^ 

(vii)  Telephone  and  Telegraph  Companies.^  Telephone  companies  are 
common  carriers  and  mandamus  will  lie  to  compel  them  to  furnish  telephones 
with  the  necessary  connections  and  service,  without  discrimination,  where  they 
are  under  a  legal  duty  to  do  so  but  it  will  not  lie  at  the  instance  of  a  telephone 
company  to  compel  a  telegraph  company  to  permit  a  telephone  to  be  placed  in  ita 


sion  or  privilege,  mandamus  will  not  lie  to 
compel  its  operation.  San  Antonio  St.  R. 
("o.  v.  State,  90  Tex.  520,  39  S.  W.  926,  59 
Am.  St.  Rep.  834,  35  L.  R.  A.  662. 

A  discretion  vested  in  the  company  as  to 
the  operation  of  its  road  was  held  ground 
for  denying  the  writ  in  People  v.  Brooklyn 
Heights  R.  Co.,  172  N.  Y.  90,  64  N.  E.  788 
[affirming  69  N.  Y.  App.  Div.  549,  75  N.  Y. 
Suppl.  202]. 

Duty  of  street  railroad  company  in  this  re- 
spect see  Street  Railroads. 

Discretion  of  court  to  refuse  writ  see  State 
V.  Home  St.  R.  Co.,  43  Nebr.  830,  62  N.  W. 
225. 

Prior  demand  held  unnecessary. —  State  .»-. 
Spokane  St.  R.  Co.,  19  Wash.  518,  53  Pac. 
719,  67  Am.  St.  Rep.  739,  41  L.  R.  A.  515. 

Compare  supra,  VII,  A,  9,  b,  (III). 

26.  Detroit  v.  Ft.  Wayne,  etc.,  R.  Co.,  95 
Mich.  456,  54  K  W.  958,  35  Am.  St.  Rep. 
580,  20  L.  R.  A.  79. 

27.  Richmond  R.,  etc.,  Co.  v.  Brown,  97 
Va.  26,  32  S.  E.  775.  But  see  to  the  con- 
trary, where  the  application  was  by  a  private 
citizen,  People  r.  Interurban  St.  R.  Co.,  177 
N.  Y.  296,  69  N.  E.  596  [dismissing  appeal 
from  85  N.  Y.  App.  Div.  407,  83  N.  Y. 
Suppl.  622].  A  writ  of  mandamus  should  not 
issue  at  the  instance  of  a  municipal  corpora- 
tion to  compel  a  street  railway  company  to 
give  transfers  when  the  obligations  of  the 
company  to  do  so  arises  wholly  from  its  as- 
sent to  certain  municipal  ordinances  which 
of  themselves  have  no  legislative  force. 
Newark  v.  North  Jersey  St.  R.  Co.,  (N.  J. 
Sup.  1906)  62  Atl.  1003. 

Other  remedy. —  The  remedy  by  repeated 
actions  at  law  to  recover  damages  for  viola- 
tion of  the  duty  to  give  transfers  is  not  such 


an  adequate  remedy  as  to  exclude  mandamus, 
Richmond  R.,  etc.,  Co.  v.  Brown,  97  Va.  26, 
32  S.  E.  775.  And  see  supra,  VII,  A,  2,  9,  a. 
Contra,  People  u.  Interurban  St.  R.  Co.,  177 
N.  Y.  296,  69  N.  E.  596. 

28.  People  i:  Suburban  R.  Co.,  178  111.  594, 
53  N.  E.  349,  49  L.  R.  A.  650. 

29.  State  v.  Jacksonville  Terminal  Co.,  41 
Fla.  363,  27  So.  221,  41  Fla.  377,  27  So. 
225. 

30.  Matter  of  Long  Acre  Electric  Light,, 
etc.,  Co.,  51  Misc.  (N.  Y.)  407,  101  N.  Y. 
Suppl.  460,  to  compel  a  telegraph  and  elec- 
trical subway  company  to  give  an  electric 
light  and  power  company  space  in  its  subway 
ducts  for  certain  electrical  conductors. 

31.  Canal,  etc.,  Com'rs  v.  Willamette 
Transp.,  etc.,  Co.,  6  Oreg.  219. 

32.  See  the  cases  in  the  notes  following. 
Railroad  companies  see  supra,  VII,  A,  9,  i, 

(I),  (I). 

83.  Southern  Express  Co.  v.  Rose  Co.,  124 
Ga.  581,  53  S.  E.  185,  5  L.  R.  A.  N.  S.  619; 
Atty.-Gen.  v.  American  Express  Co.,  118 
Mich.  682,  77  N.  W.  317. 

34.  People  v.  Babcock,  16  Hun  (N.  Y.) 
313. 

35.  Duties  of  telephone  and  telegraph  com- 
panies see  Telegraphs  and  Telephones. 

36.  Indiana. —  Central  L^nion  Tel.  Co.  i\ 
State,  123  Ind.  113,  24  N.  E.  215;  Central 
Union  Tel.  Co.  i\  State,  118  Ind.  194,  19 
N.  E.  604,  10  Am.  St.  Rep.  114;  Central 
Union  Tel.  Co.  v.  Bradbury,  106  Ind.  1,  5 
N.  E.  721. 

Maryland. —  Chesapeake,  etc.,  Tel.  Co.  v. 
Baltimore,  etc..  Tel.  Co.,  66  Md.  399,  7  AtL 
809,  59  Am.  Rep.  167. 

Michigan. —  Mahan  v.  Michigan  Tel.  Co., 
132  Mich.  242,  93  N.  W.  629. 
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office,  since  it  cannot  be  compelled  to  receive  oral  messages.^^  Where  collecting 
and  furnishing  market  quotations  for  tickers  or  otherwise  is  part  of  the  corporate 
duty  of  a  telegraph  company,  it  will  be  compelled  by  mandamus  to  perform  it ; 


Missouri. —  State  v.  Kinloch  Tel.  Co.,  93 
Mo.  App.  349,  67  S.  W.  684. 

Nebraska. —  State  v.  Nebraska  Tel.  Co.,  17 
Nebr.  126,  22  N.  W.  237,  52  Am.  Rep.  404. 
See  also  Nebraska  Tel.  Co.  v.  State,  55  Nebr. 
627,  76  N.  W.  171,  45  L.  R.  A.  113. 

New  York. —  People  v.  Hudson  River  Tel. 
Co.,  19  Abb.  N.  Cas.  466.  Compare,  however, 
Matter  of  Baldwinsville  Tel.  Co.,  24  Misc. 
221,  53  N.  Y.  Suppl.  574,  holding  that  the 
failure  of  a  telephone  company  to  perform 
its  duty  at  the  request  of  a  single  person  is 
not  such  a  suspension  of  the  exercise  of  its 
franchises  as  will  sustain  a  writ  of  man- 
damus. 

State  v.  Bell  Tel.  Co.,  36  Ohio  St. 
296,  38  Am.  Rep.  583. 

Pennsylvania. —  Central  Dist.,  etc.,  Tel. 
Co.  V.  Com.,  114  Pa.  St.  592,  7  Atl.  926; 
Bell  Tel.  Co.  v.  Com.,  17  Wkly.  Notes  Cas. 
505. 

South  Carolina. —  State  v.  Citizens'  Tel. 
Co.,  61  S.  C.  83,  39  S.  E.  257,  85  Am.  St. 
Rep.  870,  55  L.  R.  A.  139. 

Vermont. —  Commercial  Union  Tel.  Co.  v. 
New  England  Tel.,  etc.,  Co.,  61  Vt.  241,  17 
Atl.  1071,  15  Am.  St.  Rep.  893,  5  L.  R.  A. 
161. 

United  States. —  Delaware,  etc..  Tel.,  etc., 
Co.  V.  Delaware,  50  Fed.  677,  2  C.  C.  A.  1 
^affirming  47  Fed.  633];  State  v.  Bell  Tel. 
Co.,  23  Fed.  539. 

See  also  Telegkaphs  and  Telephones. 

Other  remedy.— The  fact  that  the  statute 
imposes  a  penalty  for  failure  of  a  telephone 
company  to  furnish  a  telephone  to  a  person 
entitled  thereto  does  not  exclude  the  remedy 
by  mandamus.  Central  Union  Tel.  Co.  v. 
State,  118  Ind.  194,  19  N.  E.  604,  10  Am.  St. 
Rep.  114.  Contra,  People  r.  Central  New 
York  Tel.,  etc.,  Co.,  41  N.  Y.  App.  Div.  17, 
58  N.  Y.  Suppl.  221.  But  mandamus  will  not 
lie  to  compel  a  telephone  company  to  furnish 
a  telephone  and  service  at  less  than  the 
amount  charged  by  it  on  the  ground  that  the 
charge  is  excessive,  where  the  statvte  pro- 
vides a  remedy  by  application  to  the  l)oard  of 
transportation.  Nebraska  Tel.  Co.  i>.  State, 
55  Nebr.  627,  76  N.  W.  171,  45  L.  R.  A.  113. 

In  favor  of  another  telephone  company. — 
Under  the  New  York  Transportation  Corpora- 
tions Law,  §  103  (Gen.  Laws,  c.  40;  Laws 
(1890),  c.  566),  requiring  every  such  corpora- 
tion to  receive  despatches  from  or  for  other 
telegraph  or  telephone  lines,  and,  on  payment 
of  the  usual  charges,  to  transmit  them  with 
impartiality  and  good  faith,  and  in  the  order 
received,  and  providing  for  a  penalty  for  re- 
fusal to  do  so,  one  telephone  company  is  not 
obliged  to  install  an  instrument  in  the  offices 
of  another  company  for  the  use  of  the  latter's 
patrons.  People  v.  Central  New  York  Tel., 
etc.,  Co.,  41  N.  Y.  App.  Div.  17,  58  N.  Y. 
Suppl.  221;  Matter  of  Baldwinsville  Tel.  Co., 
24  Misc.  (N.  Y.)  221,  53  N.  Y.  Suppl.  574. 
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A  telegraph  company  may  compel  a  tele- 
phone company  to  give  the  use  of  its  service. 
Chesapeake,  etc..  Tel.  Co.  v.  Baltimore,  etc., 
Tel.  Co.,  60  Md.  399,  7  Atl.  809,  59  Am.  Rep. 
167;  People  v.  Hudson  River  Tel.  Co.,  19 
Abb.  N.  Cas.  (N.  Y.)  466;  State  v.  Bell  Tel. 
Co.,  36  Ohio  St.  296,  38  Am.  Rep.  583; 
Bell  Tel.  Co.  v.  Com.,  17  Wkly.  Notes  Cas. 
(Pa.)  505;  Commercial  Union  Tel.  Co.  v. 
New  England  Tel.,  etc.,  Co.,  61  Vt.  241,  17 
Atl.  1071,  15  Am.  St.  Rep.  893,  5  L.  R.  A. 
161;  Delaware,  etc.,  Tel.,  etc.,  Co.  v.  Dela- 
ware, 50  Fed.  677,  2  C.  C.  A.  1  [affirming 
47  Fed.  633] ;  Missouri  v.  Bell  Tel.  Co.,  23 
Fed.  539. 

Effect  of  contracts  with  others. —  By  the 

Aveight  of  authority  a  telephone  company  can- 
not be  exonerated  from  its  duty  to  furnish 
telephones  and  service  by  any  conditions  or 
restrictions  imposed  by  contract  with  the 
owner  of  the  invention  applied  in  the  exer- 
cise of  the  employment.  Chesapeake,  etc., 
Tel.  Co.  V.  Baltimore,  etc.,  Tel.  Co.,  66  Md. 
399,  7  Atl.  809,  59  Am.  Rep.  167;  State  v. 
Bell  Tel.  Co.,  36  Ohio  St.  296,  38  Am.  Rep. 
583;  Commercial  Union  Tel.  Co.  V.  New  Eng- 
land Tel.,  etc.,  Co.,  61  Vt.  241,  17  Atl.  107  i, 
15  Am.  St.  Rep.  893,  5  L.  R.  A.  161;  Dela- 
ware, etc..  Tel.,  etc.,  Co.  v.  Delaware,  50  Fed. 
677,  2  C.  C.  A.  1  [affirming  47  Fed.  633]; 
Missouri  v.  Bell  Tel.  Co.,  23  Fed.  539.  Con- 
tra, American  Rapid  Tel.  Co.  v.  Connecticut 
Tel.  Co.,  49  Conn.  352,  44  Am.  Rep.  237. 
A  telegraph  company  may  compel  a  telephone 
company  to  give  the  use  of  its  service,  not- 
withstanding the  latter  has  made  an  exclu- 
sive contract  with  another  telegraph  com- 
pany. Bell  Tel.  Co.  v.  Com.,  17  Wkly.  Notes 
Cas.  (Pa.)  505;  Delaware,  etc.,  Tel.,  etc.,  Co. 
V.  Delaware,  supra. 

Breach  of  prior  contract. —  Mandamus  will 
lie  to  compel  a  telephone  company  to  fur- 
nish petitioner  with  telephone  facilities,  al- 
though petitioner  has  not  complied  with  a 
previous  contract  with  respondent,  whereby 
he  agreed  to  use  respondent's  telephone  ex- 
clusively, the  remedy  of  respondent  being  in 
an  action  for  breach  of  the  contract.  State 
V.  Citizens'  Tel.  Co.,  61  S.  C.  83,  39  S.  E. 
257,  85  Am.  St.  Rep.  870,  55  L.  R.  A.  139. 

Impossibility  of  performance. — ^It  is  a  suffi- 
cient return  to  a  writ  of  mandamus  to  compel 
respondent  to  furnish  telephone  facilities  to 
petitioner  that  it  has  not  the  means  to  at 
once  comply  with  the  demand.  State  f. 
Citizens'  Tel.  Co.,  61  S.  C.  83,  39  S.  E.  257, 
85  Am.  St.  Rep.  870,  55  L.  R.  A.  139. 

37.  People  v.  Western  Union  Tel.  Co.,  166 
111.  15,  46  N.  E.  731,  36  L.  R.  A.  637,  hold- 
ing also  that  this  is  true,  even  though  the 
company  has  waived  its  rights  in  this  respect 
as  against  another  telephone  company  by 
permitting  it  to  install  a  telephone. 

38.  Davis  v.  Electric  Reporting  Co.,  19 
Wkly.  Notes  Cas.  (Pa.)  567.    See  also  West- 
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but  by  the  weight  of  authority  telegraph  companies  cannot  be  compelled  to  furnish 
market  quotations  given  to  it  by  stock  exchanges,  boards  of  trade,  and  the  like, 
to  persons  not  members  of  the  same,  as  such  bodies  are  not  bound  to  furnish 
information  concerning  their  business  to  persons  not  members.^^ 

(viii)  Bridge  Compaxies}'^  JViandanms  will  lie  to  compel  a  bridge  company 
to  repair  or  rebuild  and  maintain  its  bridge  as  required  by  its  cliarter,'^^  unless 
some  other  adequate  remedy  is  provided  or  the  obhgation  is  not  imposed  by 
law,  but  rests  in  contract  only."*^ 

(ix)  Lighting^  Heating,  Fuel,  axd  Power  Companies.^  A  corporation 
which  occupies  streets  or  highways,  with  its  mains,  pipes,  or  wires,  and  is  engaged 
in  the  business  of  furnishing  gas  or  electricity  for  light,  heat,  fuel,  or  power,  is 
under  a  legal  duty  to  supply  any  person  who  applies  therefor  and  complies  with 
its  reasonable  regulations,  and  if  it  wrongfully  refuses  to  do  so  mandamus  will 
lie ;    but  the  relator  must  establish  a  clear  legal  right,^^  and  the  writ  will  not  lie 


em  Union  Tel.  Co.  v.  State,  165  Ind.  492, 
76  N.  E.  100,  3  L.  R.  A.  N.  S.  153. 

Bucket-shops. —  An  answer  to  an  alterna- 
tive writ  of  mandamus  to  compel  a  telegraph 
company  to  sell  and  deliver  to  relator  the 
continuous  market  quotations  of  a  board  of 
trade,  which  alleges  that  relator  was,  at  the 
institution  of  the  suit,  engaged  in  pur- 
loining such  quotations  and  using  them  in 
conducting  a  bucket-shop,  and  that  he  de- 
sires the  quotations  for  the  purpose  of  con- 
ducting a  bucket-shop,  sufficiently  alleges 
that  the  relator  desires  the  quotations  for 
gambling  purposes,  and  is  a  good  answer  in 
bar.  Western  Union  Tel.  Co.  r.  State,  165 
Ind.  492,  76  N.  E.  100,  3  L.  R.  A.  N.  S.  153. 
Where  a  board  of  trade  and  a  telegraph  com- 
pany have  agreed  that  the  company  shall  not 
deliver  the  market  quotations  of  the  board, 
unless  the  applicant  therefor  agrees  not  to 
use  them  for  the  purpose  of  conduct- 
ing a  bucket-shop,  the  court  will  not  compel 
the  company  to  deliver  the  quotations  to 
an  applicant  who  refuses  to  agree  not  to 
use  them  for  an  illegal  purpose.  Western 
Union  Tel.  Co.  v.  State,  supra. 

39.  Matter  of  Renville,  46  N".  Y.  App.  Div. 
37,  61  N.  Y.  Suppl.  549.  Compare  Western 
Union  Tel.  Co.  v.  State,  165  Ind.  492,  76 
N.  E.  100,  3  L.  R.  A.  N.  S.  153.  See  also 
Exchanges,  17  Cyc.  869. 

40.  See  also  Bridges,  5  Cyc.  1049. 
Construction  and  maintenance  of  bridges 

by:  Canal  company  see  infra,  VII,  A,  9,  j, 
(XII).  Railroad  company  see  supra,  VII,  A, 
9,  j,  (I),  (D). 

41.  State  V.  Wilmington  Bridge  Co.,  3 
Harr.  (Del.)  312;  State  i\  Republican  River 
Bridge  Co.,  20  Kan.  404.  See  also  Bridges, 
5  Cyc.  1083,  1087. 

42.  State  v.  Republican  River  Bridge  Co., 
20  Kan.  404. 

The  fact  that  an  indictment  will  lie  for  the 
neglect  of  duty  does  not  exclude  the  remedy 
by  mandamus.  State  v.  Wilmington  Bridge 
Co.,  3  Harr.  (Del.)  312.  See  supra,  VII,  A, 
9,  a,  text  and  note  20. 

43.  State  v.  Republican  River  Bridge  Co., 
20  Kan.  404.  In  this  case  a  bridge  company 
accepted  the  terms  and  conditions  of  an  act 
of  the  legislature,  built  the  bridge  as  pro- 
vided by  the  act,  and  the  same  was  accepted 


by  the  governor,  and  the  company  deposited 
with  the  governor  a  bond  by  which  it  be- 
came obligated  to  the  state  to  maintain  the 
bridge  in  good  condition  forever,  and  indem- 
nified the  state  against  any  losses  by  reason 
of  the  guaranty  given  by  the  state  to  the 
United  States,  "^and  thereupon  the  company 
received  a  patent  for  four  thousand  acres  of 
land  granted  by  the  United  States  to  the 
state  to  aid  in  the  construction  of  the  bridge. 
It  was  held  that  mandamus  would  not  lie  to 
compel  the  company  to  rebuild  and  maintain 
the  bridge,  as  the  remedy,  if  any  existed,  was 
on  the  bond. 

Mere  contract  obligations  see  supra,  VII, 
A,  7,  a. 

44.  See  also  Electricity;  Gas. 

45.  Indiana.  —  State  v.  Consumers'  Gas 
Trust  Co.,  157  Ind.  345,  61  N.  E.  674,  55 
L.  R.  A.  245 ;  Portland  Natural  Gas,  etc.,  Co. 
r.  State,  135  Ind.  54,  34  N.  E.  818,  21  L.  R. 
A.  639. 

Louisiana. —  State  v.  New  Orleans  Gaslight 
Co.,  108  La.  67,  32  So.  179. 

Missouri. —  State  v.  Sedalia  Gas  Light  Co., 
34  Mo.  App.  501. 

New  Jersey. —  Johnson  v.  Atlantic  City 
Gas,  etc.,  Co.,  65  N.  J.  Eq.  129,  56  Atl.  550. 

Xew  York. —  Richman  v.  Consolidated  Gas 
Co.,  114  N.  Y.  App.  Div.  216,  100  N.  Y.  Suppl. 
81  [affirmed  in  186  N.  Y.  209,  78  N.  E.  871] ; 
People  V.  Manhattan  Gas  Light  Co.,  45  Barb. 
136,  1  Abb.  Pr.  N.  S.  404,  30  How.  Pr.  87; 
Matter  of  Rebbecchi,  51  Misc.  403,  100  N.  Y. 
Suppl.  513. 

Oregon. —  Mackin  v.  Portland  Gas  Co.,  38 
Oreg.  120,  61  Pac.  134,  62  Pac.  20,  49  L.  R. 
A.  596. 

Pennsylvania. —  Mercur  v.  Media  Electric 
Light,  etc.,  Co.,  10  Pa.  Dist.  10,  7  Del.  Co. 
586  [reversed  on  other  grounds  in  19  Pa. 
Super.  Ct.  519] ;  Com;  v.  Wilkes-Barre  Gas 
Co.,  2  Kulp  499. 

Compare  Matter  of  Commercial  Bank,  20 
U.  C.  Q.  B.  233. 

Natural  gas  companies  are  within  the  rule. 
State  V.  Consumers'  Gas  Trust  Co.,  157  Ind. 
345,  61  N.  E.  674,  55  L.  R.  A.  245 ;  Portland 
Natural  Gas,  etc.,  Co.  v.  State,  135  Ind.  54, 
34  N.  E.  818,  21  L.  R.  A.  639. 

46.  State  v.  Sedalia  Gas  Light  Co.,  34  Mo. 
App.  501;  Mackin  v.  Portland  Gas  Co.,  38 
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where  tlie  duty  sought  to  be  enforced  is  not  imposed  by  law,"^^  or  where  it  is 
sought  to  enforce  a  mere  contract  obligation.^  Mandamus  will  also  lie  to  com- 
pel such  a  corporation  to  remove  its  poles  for  the  purpose  of  permitting  a  street 
improvement/^  or  to  compel  it  to  join  in  the  appointment  of  arbitrators  under  a 
statute  to  determine  the  price  to  be  paid  for  its  plant  by  a  city  on  the  exercise  by 
the  latter  of  an  option  to  purchase  the  same.^  But  it  has  been  held  that  the 
remedy  to  prevent  the  taking  up  of  a  pipe  line  furnishing  a  customer  with  gas  is 
injunction,  and  not  mandamus.^^ 

(x)  Water  and  Irrigation  Companies?'^  A  corporation  occupying  the 
streets  of  a  city  or  village  with  its  mains  and  having  a  franchise  to  furnish  the 
city  and  its  inhabitants  with  water  may  be  compelled  by  mandamus  to  furnish 
water  to  a  person  entitled  thereto,^^  or  to  the  municipality;^'^  and  the  same  is 
true  of  a  corporation  having  a  francliise  to  furnish  water  for  irrigation  purposes 
and  under  a  legal  duty  to  do  so ;    but  the  writ  will  not  lie  to  enforce  an  obliga- 


Oreg.  120,  61  Pac.  134,  62  Pac.  20,  49  L.  R. 

A.  596;  Mercur  v.  Media  Electric  Light,  etc., 
Co.,  19  Pa.  Super.  Ct.  519  [reversing  10  Pa. 
Dist.  10,  7  Del.  Co.  586] ;  Matter  of  Com- 
mercial Bank,  20  U.  C.  Q.  B.  233.  The 
writ  will  not  issue  to  compel  a  gas  company 
to  furnish  a  consumer  with  light  or  heat 
pending  the  settlement  of  a  disputed  bill  for 
gas  previously  furnished,  whatever  may  be 
the  rule  as  to  enjoining  the  company  from 
turning  off  the  gas  under  the  same  circum- 
stances. Mackin  v.  Portland  Gas  Co.,  supra. 
See  also  Electetcity,  15  Cyc.  470;  Gas,  20 
Cyc.  1160  et  seq. 

47.  Com.  v.  Wilkes-Barre  Gas  Co.,  2  Kulp 
(Pa.)  499;  Matter  of  Commercial  Bank,  20 
U.  C.  Q.  B.  233. 

48.  Com.  V.  Wilkes-Barre  Gas  Co.,  2  Kulp 
(Pa.)  499. 

Mere  contract  obligations  see  supra,  VII, 
A,  7,  a. 

49.  Monongahela  City  v.  Monongahela  Elec- 
tric Light  Co.,  3  Pa.  Dist.  63,  12  Pa.  Co. 
Ct.  529. 

50.  St.  Louis  V.  St.  Louis  Gas-light  Co.,  70 
Mo.  69.    See  supra,  VII,  A,  9,  h. 

51.  State  V.  (5onnersville  Natural  Gas  Co., 
163  Ind.  563,  71  N.  E.  483. 

52.  See  Waters. 

53.  Alabama. —  Weather ly  v.  Capital  City 
Water  Co.,  115  Ala.  156,  22  So.  140. 

Illinois. —  Rogers  Park  Water  Co.  v.  Fer- 
gus, 178  111.  571,  53  N.  E.  363. 

Indiana. —  Seymour  Water  Co.  v.  Seymour, 
163  Ind.  120,  70  N.  E.  514. 

loiva. —  Le  Mars  Independent  School  Dist. 
V.  Le  Mars  City  Water,  etc.,  Co.,  (1906)  107 
N.  W.  944. 

Kansas. —  Topeka  v.  Topeka  Water  Co.,  58 
Kan.  349,  49  Pac.  79. 

Missouri. —  State  v.  Joplin  Water  Works, 
52  Mo.  App.  312. 

Nebraska. —  American  Water  Works  Co. 
V.  State,  46  Nebr.  194,  64  N.  W.  711,  50 
Am.  St.  Rep.  610,  30  L.  R.  A.  447. 

New  York. —  People  v.  New  York  Suburban 
Water  Co.,  38  N.  Y.  App.  Div.  413,  56  N.  Y. 
Suppl.  364  (mandamus  the  proper  remedy 
to  compel  the  furnishing  of  pure  water  at 
reasonable  rates)  ;  People  v.  Green  Island 
Water  Co.,  56  Hun  76,  9  N.  Y.  Suppl.  168. 

[VII,  A.  9,  j,  (IX)] 


Oregon. —  Haugen  v.  Albina  Light,  etc., 
Co.,  2  Oreg.  411,  28  Pac.  244,  14  L.  R.  A. 
424. 

Pennsylvania. —  Long  v.  Springfield  Water 
Co.,  8  Del.  Co.  151.  And  see  Easton  v.  Le- 
high Water  Co.,  97  Pa.  St.  554. 

United  States. —  See  Wiemer  v.  Louisville 
Water  Co.,  130  Fed.  251,  a  case,  however,  of 
mandatory  injunction. 

Duty  of  water  companies  see  Waters. 

54.  Le  Mars  Independent  School  Dist.  v. 
Le  Mars  City  Water,  etc.,  Co.,  (Iowa  1906) 
107  N.  W.  944;  Easton  v.  Lehigh  Water  Co., 
97  Pa.  St.  554. 

Furnishing  free  to  school-district. —  The 
writ  will  lie  to  compel  the  furnishing  of 
water  free  to  a  school-district  as  required 
by  an  ordinance.  Le  Mars  Independent 
School  Dist.  V.  Le  Mars  City  Water,  etc.,  Co., 
(Iowa  1906)  107  N.  W.  944. 

55.  Merrill  v.  Southside  Irr.  Co.,  112  Cal. 
426,  44  Pac.  720;  McCrary  v.  Beaudry,  67 
Cal.  120,  7  Pac.  264 ;  Price  v.  Riverside  Land, 
etc.,  Co.,  56  Cal.  431;  Cozzens  v.  North 
Fork  Ditch  Co.,  2  Cal.  App.  404,  84  Pac.  342 ; 
People  V.  Farmers'  High  Line  Canal,  etc.,  Co., 
25  Colo.  202,  54  Pac.  626  [reversing  8  Colo. 
App.  246,  45  Pac.  543]  ;  (Ilombs  v.  Agricul- 
tural Ditch  Co.,  17  Colo.  146,  28  Pac.  966, 
31  Am.  St.  Rep.  275;  Townsend  v.  Fulton 
Irr.  Ditch  Co.,  17  Colo.  142,  29  Pac.  453; 
South  Boulder,  etc.,  Ditch  Co.  v.  Marfell,  15 
Colo.  302,  25  Pac.  504;  Wheeler  v.  Northern 
Colorado  Irr.  Co.,  10  Colo.  582,  17  Pac.  487. 
3  Am.  St.  Rep.  603;  Golden  Canal  Co.  v. 
Bright,  8  Colo.  144,  6  Pac.  142;  Bright  t. 
Farmers'  Highline  Canal,  etc.,  Co.,  3  Colo. 
App.  170,  32  Pac.  433;  Bardsly  v.  Boise  Irr. 
etc.,  Co.,  8  Ida.  155,  67  Pac.  428;  Wil- 
terding  v.  Green,  4  Ida.  773,  45  Pac.  134; 
State  V.  Minnesota,  etc..  Imp.  Co.,  20  Mont. 
198,  50  Pac.  420. 

Duty  of  irrigation  companies  see  Waters. 

Other  remedy. —  An  action  for  damages  for 
a  failure  of  crops  is  not  an  adequate  remedv. 
Golden  Canal  Co.  v.  Bright,  8  Colo.  144,^6 
Pac.  142. 

Demand  necessary.  —  Price  v.  Riverside 
Land,  etc.,  Co.,  56  Cal.  431.  See  supra,  VII, 
A,  9,  b,  (III). 

Perpetual  right. —  Mandamus  will  not  lie  to 
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tion  arising  from  contract  only  and  not  imposed  by  law.^^  Mandamus  will  also 
lie  to  prevent  unlawful  discrimination,^^  to  compel  a  water  company  to  extend 
its  mains,  where  it  is  under  a  legal  duty  to  do  so,^  to  erect  lire  plugs  for  the 
purpose  of  furnishing  a  sufficient  quantity  of  water  for  extinguishing  fires,^^  to 
lower  its  pipes  in  the  streets  so  as  not  to  obstruct  the  sewers,^^  to  make  necessary 
alterations  in  the  bed  of  the  stream  or  course  of  a  highway  in  constructing  a  dam 
across  a  river,"  or  to  compel  an  irrigation  company  to  bridge  its  ditches.^^ 

(xi)  Water-Power  Companies.  Mandamus  will  lie  to  enforce  the  duty 
of  a  water-power  company  to  restore  streets  or  highways  by  erecting  and  main- 
taining bridges,^  but  it  will  not  lie  where  bridges  have  been  already  built  by 
the  municipality  and  are  in  existence.^  The  writ  will  also  lie  to  compel  the 
construction  and  maintenance  of  fishways  as  required  by  statute.^^ 

(xii)  Canal  Companies.^  Where  the  duty  is  imposed  by  law  mandamus  will 
lie  to  compel  a  canal  company  to  build,  repair,  and  maintain  bridges  or  viaducts,^^ 
and  to  make  improvements  and  repairs  necessary  to  keep  the  canal  navigable.^^ 


secure  a  perpetual  right  to  the  use  of  water 
for  irrigation,  but  must  be  limited  to  com- 
pelling its  delivery  during  a  particular  year, 
as  an  annually  recurring  right,  depending  on 
the  annual  tender  of  the  price.  Townsend  c. 
Fulton  Irr.  Ditch  Co.,  17  Colo.  142,  29  Pac. 
453.  See  also  People  v.  Farmers'  High  Line 
Canal,  etc.,  Co.,  25  Colo.  202,  54  Pac.  626 
[reversing  8  Colo.  App.  246,  45  Pac.  543]. 

Quantity. —  The  company  will  only  be  re- 
quired to  furnish  an  adequate  supply  in  the 
absence  of  a  contract  or  prescriptive  right  to 
a  certain  quantity.  Bright  v.  Farmers'  High- 
line  Canal,  etc.,  Co.,  3  Colo.  App.  170,  32 
Pac.  433. 

Compelling  cutting  off  from  ditches  not 
entitled. —  Mandamus  will  not  issue  to  com- 
pel the  proper  officer  to  cut  off  the  water- 
supply  to  ditches  not  entitled  thereto,  until 
the  right  of  the  applicants  and  third  per- 
sons have  been  judicially  determined.  The 
oflBcer  has  a  certain  discretion  in  the  mat- 
ter, which  will  not  be  interfered  with  in  the 
first  instance.  Farmers'  Independent  Ditch 
Co.  V.  Maxwell,  4  Colo.  App.  477,  36  Pac.  556. 

56.  Perrine  t*.  San  Jacinto  Valley  Water 
Co.,  (Cal.  App.  1906)  88  Pac.  293.  Seeswpm, 
VII,  A,  7,  a.  Compare,  however,  People  v. 
Farmers'  Highline  Canal,  etc.,  Co.,  25  Colo. 
202,  54  Pac.  626  {reversing  8  Colo.  App.  246, 
45  Pac.  543]. 

57.  Long  V.  Springfield  Water  Co.,  8  Del. 
Co.  (Pa.)  151.  See  also  Wiemer  v.  Louis- 
ville Water  Co.,  130  Fed.  251. 

58.  Topeka  v.  Topeka  Water  Co.,  58  Kan. 
349,  49  Pac.  79. 

59.  Easton  v.  Lehigh  Water  Co.,  97  Pa.  St. 
554. 

60.  Montgomery  v.  Capital  City  Water  Co., 
92  Ala.  361,  9  So.  339. 

61.  State  V.  Ousatonic  Water  Co.,  51  Conn. 
137. 

62.  Fresno  County  v.  Fowler  Switch  Canal 
Co.,  68  Cal.  359,  9  Pac.  309;  State  v.  Lake 
Koen  Nav.,  etc.,  Co.,  63  Kan.  694,  65  Pac. 
681. 

63.  In  re  Trenton  Water  Power  Co.,  20 
N.  J.  L.  659. 

The  fact  that  an  indictment  will  lie  for 
failure  to  perform  a  duty  does  not  exclude 
the  remedy  by  nandamus.    In  re  Trenton 


Water  Power  Co.,  20  N.  J.  L.  659.  And  see 
sujyra,  VII,  A,  9,  a,  text  and  note  20. 

64.  State  v.  Cowgill,  etc.,  Hill  Milling  Co., 
156  Mo.  620,  57  S.  W.  1008. 

65.  West  Point  Water  Power,  etc.,  Co.  v. 
State,  49  Nebr.  218,  66  N.  W.  6,  holding  that 
the  duty  enjoined  upon  the  owner  of  mill- 
dams  to*^  construct  and  maintain  fishways  by 
Nebr.  Cr.  Code,  §  87a,  is  designed  to  promote 
the  public  welfare  and  may  be  enforced  by 
mandamus  on  the  relation  of  the  county 
attornevs  of  the  several  counties. 

66.  See  Canals,  6  Cyc.  267. 

Irrigation  canal  companies  see  supra,  VII, 
A,  9,  j,  (X). 

67.  Fresno  County  v.  Fowler  Switch  Canal 
Co.,  68  Cal.  359,  9  Pac.  309;  State  v.  Savan- 
nah, etc..  Canal  Co.,  26  Ga.  665;  State  v.  Lake 
Koen  Nav.,  etc.,  Co.,  63  Kan.  694,  65  Pac. 
681;  In  re  Trenton  Water  Power  Co.,  20 
N.  J.  L.  659,  holding  that  where  a  private 
corporation  is  authorized  by  its  charter  to 
construct  a  canal,  or  cut  a  sluice  or  raceway, 
and  the  company  digs  or  cuts  the  same  across 
a  highway,  so  as  to  render  a  bridge  necessary 
where  none  was  required  before,  the  company 
is  bound  to  erect  and  maintain  such  bridge  at 
its  own  expense,  withoi..t  any  express  pro- 
vision fn  its  charter  to  that  effect,  and  the 
duty  is  so  clear,  that  a  mandamus  may  issue 
to  compel  its  performance.  See  also  Canals, 
6  Cyc.  272. 

Private  road. —  Mandamus  will  lie  to  com- 
pel a  canal  company  to  build  a  bridge  over  its 
canal  at  a  private  road  which  it  has  cut  off. 
State  V.  Savannah,  etc..  Canal  Co.,  26  Ga.  665. 

Remedy  by  action  for  damages. —  The  fact 
that  a  person  whose  right  to  use  a  public  or 
private  road  is  cut  off  by  failure  of  a  canal 
company  to  construct  or  maintain  a  bridge 
may  maintain  an  action  for  damages  does  not 
exclude  mandamus,  as  the  remedy  by  action 
is  not  an  adequate  one.  State  v.  Savannah, 
etc..  Canal  Co  ,  26  Ga.  665. 

Indictment.— The  fact  that  an  indictment 
will  lie  for  the  neglect  of  duty  does  not  ex- 
clude the  remedy  by  mandamus.  In  re 
Trenton  Water  Power  Co.,  29  N.  J.  L.  659. 
See  supra,  VII,  A,  9,  a,  text  and  note  20. 

68.  Savannah,  etc..  Canal  Co.  v.  Shuman, 
91  Ga.  400,  17  S.  E.  937,  44  Am.  St.  Rep.  43. 
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The  writ  will  also  lie  to  compel  a  canal  company  to  execute  other  works  where  a 
specific  legal  duty  to  do  so  is  imposed  by  its  charter  or  by  statute.^^ 

(xiii)  Dock  Companies.  A  corporation  authorized  to  construct  and  maintain 
a  dock  on  navigable  waters  may  be  compelled  by  mandamus  to  perform  the  duties 
imposed  by  its  charter  or  by  statute 

(xiv)  Turnpike  and  Toll-Road  Companies?^  Mandamus  will  lie  to 
compel  turnpike  and  toll-road  companies  to  repair  their  roads  or  perform  other 
duties  imposed  by  law,'^^  unless  some  other  adequate  remedy  is  provided,"^^  but  not  to 
enforce  obligations  not  imposed  by  law,  but  arising  out  of  contract  relations  onlyj^ 

(xv)  Insurance  Companies.  Mandamus  lies  to  compel  an  insurance  com- 
pany to  submit  its  books,  papers,  and  records  to  a  public  officer  for  an  examination 
into  its  affairs  as  required  by  statute  and  they  may  be  compelled  to  report, 
but  not  to  submit  to  an  examination  not  provided  for  by  law,*^^  nor  to  send  to 
policy-holders  a  different  statement  of  nominations  for  offices  than  is  required  by 
statute,^^  and  the  superintendent  of  insurance  cannot  be  compelled  to  change  a 
nomination  for  office  in  a  company,  where  such  change  is  not  authorized  by  stat- 
ute.'^^  I^or,  as  a  general  rule,  will  the  writ  lie  to  compel  the  company  to  pay  a  debt 
or  perform  a  mere  contract  obligations^ 

(xvi)  Cemetery  Companies.^^  Mandamus  will  lie  against  a  cemetery  associ- 
ation or  its  officers  to  enforce  the  right  of  the  owner  of  a  lot  to  bury  a  member 
of  his  family  therein.^^ 

(xvii)  Live-Stock  Companies.    A  cattle-breeding  corporation  formed  for 


Impossibility. —  It  has  been  held  that  as 
mandamus  is  a  discretionary  remedy,  it  is  not 
per  se  an  abuse  of  discretion  to  order  the  writ 
to  issue,  notwithstanding  the  answer  of  the 
corporation,  taken  as  true  on  demurrer,  that 
it  "  has  no  funds  nor  any  means  of  obtaining 
such,"  and  "  if  said  canal  were  put  in  navi- 
gable condition,  it  would  not  be  profitable  to 
operate  it,"  for  so  long  as  the  corporation  re- 
tains its  franchise,  the  unprofitableness  of  the 
same  is  immaterial;  and  although  want  of 
means  may  avail  as  a  reason  for  not  inflicting 
punishment  for  disobedience  of  the  writ,  it 
affords  no  conclusive  reason  against  ordering 
the  writ  to  issue.  Savannah,  etc,  Canal  Co. 
i/.  Shuman,  91  Ga.  400,  17  S.  E.  937,  44  Am. 
St.  Rep.  43.  Compare,  however,  supra,  VII, 
A,  9,  e. 

69.  Rex  v.  Brecknock,  etc.,  Canal  Co.,  3 
A_.  &  E.  217,  1  Harr.  &  W.  279,  4  N.  &  M. 
871,  30  E.  C.  L.  117,  where,  however,  I'.he  writ 
was  denied  because  there  had  been  no  demand 
and  refusal. 

70.  Reg.  V.  Bristol  Dock  Co.,  2  Q.  B.  64,  1 
G.  &  D.  286,  6  Jur.  216,  2  R.  &  Can.  Cas.  599, 
42  E.  C.  L.  573  (repair  and  maintenance  of 
course  or  channel  of  river)  ;  Rex  v.  Bristol 
Dock  Co.,  6  B.  &  C.  181,  9  D.  &  R.  309,  5 
L.  J.  M.  C.  O.  S.  51,  30  Rev.  Rep.  280,  13 
E.  C.  L.  93  (making  or  altering  sewers). 

71.  See  also  Toll-Roads. 

73.  Reg.  V.  Rochdale,  etc.,  Turnpike  Road, 
12  Q.  B.  448,  64  E.  C.  L.  448,  where,  however, 
the  writ  was  refused  on  the  facts  in  the  dis- 
cretion of  the  court. 

73.  Morgan  V.  Monmouth  Plank  Road  Co., 
26  N.  J.  L.  99,  holding  that  mandamus 
would  not  lie  to  compel  a  turnpike  or  plank 
road  company  to  repair  its  road  where  a  stat- 
ute provided  that  whenever,  in  the  opinion 
of  the  board  of  freeholders  of  the  county,  the 
road  should  not  be  in  the  condition  required 
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by  its  charter,  the  company  should  cease  to 
charge  toll  and  permit  all  persons  to  pass 
thereon  free  until  the  road  should  be  prop> 
erly  repaired  and  certified  to  by  the  directors 
of  the  board  of  freeholders. 

Indictment. —  Mandamus  to  compel  repairs 
has  been  refused  in  England  and  Canada  on 
the  ground  that  the  parties  should  be  left  to 
their  remedy  by  indictment.  Reg.  v.  Oxford, 
etc..  Turnpike  Roads,  12  A.  &  E.  427,  6  Jur. 
216  note,  4  P.  &  D.  154,  40  E.  C.  L.  215; 
Reg.  V.  Brown,  13  U.  C.  C.  P.  356.  Compare, 
however,  supra,  VII,  A,  9,  a,  text  and  note 
20. 

74.  State  v.  Zanesville,  etc.,  Turnpike 
Road  Co.,  16  Ohio  St.  308,  holding  that  man- 
damus would  not  lie  to  compel  a  turnpike 
company  to  keep  its  bridge  in  repair  where 
the  obligation  to  do  so  arose  merely  from  a 
contract  with  the  county. 

75.  People  v.  State  Ins.  Co.,  19  Mich.  392. 
See  supra,  VII,  A,  9,  e. 

76.  State  v.  Commercial  Ins.  Co.,  158  Ind. 
680,  64  N.  E.  466. 

77.  People  v.  Kelsey,  114  N.  Y.  App.  Div. 
888,  100  N.  Y.  Suppl.  391. 

78.  People  v.  Kelsey,  114  N.  Y.  App.  Div. 
888,  100  N.  Y.  Suppl.  391. 

79.  Mere  contract  obligations  see  supra, 
VII,  A,  7,  a. 

Assessments  see  supra,  VII,  A,  7,  c. 

Misappropriation  of  funds. —  The  writ  will 
not  lie  to  compel  the  application  of  a  fund  to 
pay  a  judgment  "  unless  it  has  been  expended 
in  a  way  not  authorized  by  the  charter,"  as 
mandamus  is  not  a  proper  remedy  for  mis- 
appropriation. Minchener  v.  Carroll,  135  Ala. 
409,  33  So.  168. 

80.  See  also  Cemeteries,  6  Cyc.  707. 

81.  Mt.  Moriah  Cemetery  Assoc.  i\  Com., 
81  Pa.  St.  235,  22  Am.  Rep.  743  [affirming 
10  Phila.  385].    Compare  People  v.  St.  Pat- 
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improving  breeds,  being  a  purely  private  corporation,  will  not  be  compelled  by 
mandamus  to  admit  a  member  or  to  permit  registry  or  inspection  of  the  herd 
book  by  one  not  a  member.^^ 

(xviii)  NE^Y&  Publishing  Cohipanies.  It  has  been  held  that  mandamus  will 
not  lie  to  compel  the  Associated  Press,  a  corporation  engaged  in  the  business  of 
gathering  and  transmitting  news  for  publication,  to  furnish  to  the  publisher  of  a 
newspaper  the  same  news  service  extended  to  others,  since  the  performance  of  a 
contract  for  such  service  necessarily  involves  and  requires  for  a  long  time  the 
exercise  of  judgment,  continuous  supervision,  special  experience,  and  business 
discretion,  and  the  courts  are  unable  to  enforce  such  performance.^^ 

k.  Corporation  in  Hands  of  Reeeiver.^^  Where  a  court  having  jurisdiction  has 
appointed  a  receiver  for  a  railroad  company,  and  he  is  in  possession  of  the  road, 
its  property,  and  assets,  and  is  proceeding  in  execution  of  the  trust  under  the 
direction  and  orders  of  the  court,  mandamus  will  not  lie  from  another  court  against 
the  corporation  or  the  receiver  directing  their  conduct  in  operating  the  road,^^ 
the  remedy  being  by  motion  or  petition  in  the  court  which  appointed  the 
ueceiver  ;  but  it  has  been  held  that  the  writ  may  be  issued  by  the  court  appoint- 
ing  the  receiver  to  compel  him  to  comply  with  a  statute  or  ordinance  requiring  the 
construction  of  an  overhead  crossing  in  a  city.^^ 

10.  Charitable  Trusts.  The  writ  of  mandamus  lias  been  employed  to  admit 
beneficiaries  of  a  charitable  trust  and  for  various  other  purposes  in  the  enforce- 
ment of  such  trusts.^^    The  remedy,  howev^er,  is  generally  in  equity.®^ 

11.  Hospitals  and  Asylums.^'^  It  has  been  held  that  mandamus  will  not  lie  to 
restore  one  to  tlie  position  of  surgeon  in  a  hospital  or  asyluin,^^  or  to  compel  the 
directors  to  allow  a  physician  to  practice  therein  ;  but  it  will  lie  to  restore  one 
to  his  office  as  a  member  of  the  board  of  governors  or  trustees,^^  or  as  superin- 
tendent or  treasurer ;  and  it  will  lie  to  restore  an  inmate  wrongfully  expelled 
or  excluded,^^  or  to  compel  the  calling  and  holding  of  the  election  of  governors 
or  trustees  required  by  statute.^^  It  will  not  lie  to  interfere  with  the  jurisdiction 
of  visitors,  although  it  will  lie  to  compel  visitors  to  act  if  they  wrongfully  refuse 
to  do  so.^^    The  writ  lies  to  compel  the  superintendent  of  a  state  hospital  for  the 


rick's  Cathedral,  21  Hun  (N.  Y.)  184  ire- 
versing  58  How.  Pr.  55]. 

82.  People  v.  Holstein-Friesian  Assoc.,  41 
Hun  (N.  Y.)  439. 

83.  State  v.  Associated  Press,  159  Mo.  410, 
60  S.  W.  91,  81  Am.  St.  Rep.  3G8,  51  L.  R.  A. 
151.  Compare,  however,  Inter-Ocean  Pub.  Co. 
v.  Associated  Press,  184  111.  438,  56  N.  E.  822, 
75  Am.  St.  Rep.  184,  48  L.  R.  A.  568  [re- 
versing 83  111.  App.  377],  where  relief  was 
granted  in  a  suit  for  an  injunction. 

84.  See,  generally,  Receivers. 

85.  State  v.  Marietta,  etc.,  R.  Co.,  35  Ohio 
St.  154,  where  an  application  against  a  rail- 
road company  and  its  receiver  for  mandamus 
to  compel  the  repair  and  operation  of  a  part 
of  its  road  as  originally  located  and  con- 
structed was  refused.  See  also  People  v.  Mc- 
Lane,  62  Cal.  616;  Strasburg  v.  Winchester, 
etc.,  R.  Co.,  94  Va.  647,  27  S.  E.  493. 

86.  See  Peckham  v.  Dutchess  County  R. 
Co..  145  N.  Y.  385,  40  N.  E.  15;  Covington 
Stock-yards  Co.  v.  Keith,  139  U.  S.  128,  11 
S.  Ct.  461,  35  L.  ed.  73. 

87.  Ft.  Dodge  v.  Minneapolis,  etc.,  R.  Co., 
87  Iowa  389,  54  N.  W.  243. 

88.  Reg.  V.  Abrahams,  4  Q.  B.  157,  45  E.  C. 
L.  157;  Rex  v.  Barker,  3  Burr.  1265,  W.  Bl. 
300.  See  also  People  v.  Sailors'  Snug  Harbor, 
54  Barb.  (N.  Y.)  532. 


Particular  charitable  trusts  see  infra,  VII, 
A,  11,  12,  13. 

89.  Ex  p.  Rugby  Charity,  9  D.  &  R.  214,  22 
E.  C.  L.  589.  And  see  Charities,  6  Cyc.  968 
et  seq. 

90.  See,  generally,  Asylums,  4  Cyc.  362; 
Hospii^ALS,  21  Cyc.  1105. 

91.  Anonymous,  Comb.  4L 

92.  People  v.  Julia  F.  Burnham  Hospitalj 
71  HI.  App.  246. 

93.  Welch  V.  Passaic  Hospital  Assoc.,  59 
N.  J.  L.  142,  36  Atl.  702. 

94.  Eastman  v.  Householder,  54  Kan.  63, 
37  Pac.  989. 

95.  See  State  v.  Kuehn,  34  Wis.  229. 

96.  People  v.  Sailors'  Snug  Harbor,  54 
Barb.   (N.  Y.)  532. 

Demand  and  refusal. —  A  soldier  discharged 
from  a  veterans'  home  for  violation  of  its 
rules  is  not  entitled  to  mandamus  to  compel 
his  readmission,  unless  he  shows  a  previous 
demand  for  readmittance  and  a  refusal 
thereof.  Wilson  v.  Veterans'  Home,  138  Cal. 
67,  70  Pac.  1059.    And  see  supra,  VII.  A,  3. 

97.  People  v.  Albany  Hospital,  61  Barb. 
(N.  Y.)  397,  11  Abb.  Pr.  N.  S.  4.  See  supra, 
VII,  A,  5. 

98.  Rex  V.  Wheeler,  3  Keb.  360;  Rex  r. 
Worcester,  4  M.  &  S.  415,  16  Rev.  Rep.  512. 
See  supra,  VII,  A,  6. 
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insane  to  certify  to  the  state  auditor  a  claim  for  insurance  premiums  on  tlie 
policies  taken  out  by  the  commissioners,  it  being  their  duty  by  law  to  insure  the 
property.^^ 

12.  Religious  or  Ecclesiastical  Corporations.^  Mandamus  will  lie  to  restore  a 
trustee  of  an  incorporated  church,^  or  to  restore  a  minister,  curate,  or  other  eccle- 
siastical or  spiritual  officer  to  his  office  when  he  has  been  wrongfully  removed  or 
excluded,  and  when  temporal  rights,  such  as  agreed  salary,  stipends,  or  emolu- 
ments are  annexed  to  the  office  and  belong  to  the  incumbent;^  but  where  no 
temporal  rights  are  involved  the  courts  will  leave  the  parties  to  settle  their  disputes 
by  tlie  constitution  and  rules  of  their  organization.^  Mandamus  will  not  lie  to 
restore  to  membership  in  a  church  where  no  temporal  rights  are  involved  ;^  and 
even  where  temporal  rights  are  involved  the  writ  will  not  issue  where  there  has  been 
no  demand  upon  and  refusal  by  the  society  to  reinstate,®  where  the  expulsion  was 
within  the  rules  and  regulations  of  the  society where  the  relator,  if  restored,  might 
be  immediately  legally  expelled,^  or  where  an  action  for  damages  will  give  full  and 
adequate  relief.^  JSTor  will  the  courts  interfere  until  the  remedies  within  the 
organization  provided  by  its  rules  and  regulations  have  been  exhausted,^^  or  inter- 


99.  Furnish  i\  Satterwhite,  114  Ky.  905, 
72  S.  W.  309,  24  Ky.  L.  Rep.  1723. 

1.  See,  generally,  Religious  Societies. 

2.  Clayton  v.  Carey,  4  Md.  26.  See  supra, 
VII,  A,  6,  a. 

3.  Alabama. —  State  v.  Bibb  St.  Church,  84 
Ala.  23,  4  So.  40. 

Delaware. —  Africans  Union  Church  v. 
Sanders,  1  Houst.  100,  63  Am.  Dec.  187. 

Kansas. —  Feizel  y.  Wyandotte  City  M,  E. 
Church  First  German  Soc,  9  Kan.  592. 

Maryland. —  Tartar  v.  Gibbs,  24  Md.  323; 
Weber  v.  Zimmerman,  22  Md.  156;  Runkel  v. 
Winemiller,  4  Harr.  &  M.  429,  1  Am.  Dec. 
411. 

New  York. —  People  v.  Steele,  2  Barb.  397; 
People  V.  Connelly,  3  N.  Y.  St.  372. 

England. —  Rex  v.  Barker,  3  Burr.  1265, 
W.  Bl.  300;  Rex  v.  Blooer,  2  Burr.  1043. 
Compare  Rex  v.  Jotham,  3  T.  R.  575,  1  Rev. 
Rep.  770. 

To  admit  church  wardens  who  have  been 
duly  elected.— Rex  v.  Williams,  8  B.  &  C. 
681,  3  M.  &  R.  402,  15  E.  C.  L.  335;  Rex  v. 
Harris,  3  Burr.  1420,  W.  Bl.  430;  Rex  v. 
Rees,  Carth.  393;  Anonymous,  2  Chit.  254,  18 
E.  C.  L.  619;  Rex  v.  Harwood,  2  Ld.  Raym. 
1405;  Rex  V.  White,  2  Ld.  Raym.  1379;  Rex 
V.  Rice,  1  Ld.  Raym.  138,  5  Mod.  325;  Reg.  v. 
Twitty,  2  Salk.  433 ;  Hubbard  v.  Penrice,  Str. 
1246;  Rex  v.  Simpson,  Str.  609. 

To  admit  a  chaplain. —  Rex  v.  Chester,  Str. 
797. 

To  admit  to  endowed  lectureship. —  Rex  t\ 

Canterbury,  15  East  117.  Compare  Rex  v. 
London,  13  East  419,  12  Rev.  Rep.  393,  399. 

To  admit  residentiary  canon. —  Webber's 
Case,  Lofft  254. 

To  admit  or  restore  parish  clerk. —  Anonv- 
mous,  2  Chit.  254,  18  E.  C.  L.  619. 

To  admit  or  restore  sexton. — ^Reg.  v.  Raines, 
3  Salk.  233 ;  He's  Case,  1  Vent.  153.  Compare 
Rex  V.  Thame,  Str.  115. 

Not  to  admit  an  organist. —  Ex  p.  Le  Cren, 
2  D.  &  L.  571,  9  Jur.  255,  14  L.  J.  Q.  B. 
34. 

Not  to  admit  a  vestry  clerk. —  Rex  v.  Croy- 
don, 5  T.  R.  713,  2  Rev.  Rep.  688. 
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Disqualification. —  Where  a  petitioner  for 
mandamus  is  disqualified  under  the  charter  of 
a  religious  corporation  from  holding  the  office 
after  he  has  been  ordered  to  be  restored 
thereto,  such  disqualification  is  good  cause 
for  quashing  the  writ  and  for  discharging  par- 
ties under  attachment  for  disobeying  the 
same.    Weber  v.  Zimmerman,  23  Md.  45. 

4.  State  V.  Bibbs  St.  Church,  84  Ala.  23,  4 
So.  40;  Africans  Union  Church  v.  Sanders,  1 
Houst.  (Del.)  100,  63  Am.  Dec.  187. 

5.  Hundley  v.  Collins,  131  Ala.  234,  32  So. 
575,  90  Am.  St.  Rep.  33;  Sale  v.  First  Regu- 
lar Baptist  Church,  62  Iowa  26,  17  N.  W. 
143,  49  Am.  Rep.  136.  In  Ohio  see  State  v. 
Zesch,  7  Ohio  S.  &  C.  PI.  Dec.  298,  5  Ohio 
N.  P.  274. 

Issue  of  certificate  of  membership  in  parish. 

—  On  application  for  mandamus  to  compel 
the  clerk  of  a  parish  to  give  the  petitioner 
a  certificate  of  his  having  become  a  member 
of  the  parish,  in  order  that  he  might  file  the 
same  with  the  clerk  of  the  religious  society 
which  he  wished  to  leave,  the  writ  was  re- 
fused on  the  ground  that  he  had  a  remedy  by 
action  and  that  a  decision  on  this  summary 
process  might  affect  the  rights  of  persons  who 
had  not  been  heard.  Oakes  v.  Hill,  8  Pick. 
(Mass  )  47. 

6.  Moseley  v.  Collins,  133  Ala.  326,  32  So. 
131.    See  supra,  VII,  A,  3. 

7.  State  V.  Hebrew  Congregation,  31  La. 
Ann.  205,  33  Am.  Rep.  217;  People  v.  Anshei 
Chesed  Hebrew  Congregation,  37  Mich.  542; 
People  ly.  German  United  Evangelical  St. 
Stephen's  Church,  53  N.  Y.  103  [reversing  6 
Lans.  172   {reversing  3  Lans.  434)]. 

8.  People  V.  Anshei  Chesed  Hebrew  Con- 
gregation, 37  Mich.  542. 

9.  People  V.  German  United  Evangelical  St. 
Stephen's  Church,  53  N.  Y.  103  [reversing  6 
Lans.  172  {reversing  3  Lans.  434)]. 

10.  State  V.  Bibbs  St.  Church,  84  Ala.  23, 
4  So,  40  (holding  that  where  the  organic  la'.v 
of  the  church,  or  of  the  ecclesiastical  organi- 
zation to  which  defendant  belongs,  has  pro- 
vided rules  and  regulations  for  the  settle- 
ment of  disputes  between  a  minister  and  hia 
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fere  with  the  decision  of  visitors  or  ecclesiastical  officers  in  matters  properly 
within  their  jurisdiction,"  although  the  writ  will  lie  to  compel  them  to  act  if  they 
wrongfully  refuse  to  do  so.^'^  Mandamus  will  lie  in  a  proper  case  to  compel  the 
calling,  attendance  upon,  and  holding  of  church  elections  by  the  proper  officers,^^ 
to  compel  the  delivery  of  church  books,  records,  and  papers  by  an  outgoing 
olficer  to  his  successor,^'^  or  to  compel  church  trustees  to  deliver  a  key  to  the 
church-wardens;^^  but  not  to  restore  a  rightful  vestry  to  the  possession  of  church 
property  wrongfully  withheld,  there  being  an  adequate  remedy  by  action  ;  nor 
to  compel  the  trustees  in  whom  the  corporate  powers  are  vested  to  affix  the  corpo- 
rate seal  to  charter  amendments  adopted  by  a  majority  of  the  members  'S'  nor,  on 
application  of  the  rector,  to  compel  the  custodian  of  the  corporate  seal  to  affix  the 
same  to  an  agreement  for  consolidation  with  another  church,  w^here  it  does  not 
appear  that  the  rector  has  the  requisite  authority  to  maintain  the  proceedings*,^^ 
nor  to  restore  the  relator  to  the  possession  of  a  pew  to  which  he  claims  title  ; 
nor  to  enforce  mere  contract  obligations.^^ 

13.  Colleges  and  Universities.^^  It  has  been  held  that  mandamus  will  lie  to 
restore  or  admit  to  his  office  a  trustee  of  a  college  or  jiiniversity ;  to  restore  a 
professor  illegally  removed  by  the  trustees,"^^  but  not  if  he  is  not  an  officer,  but  a 
mere  employee  under  contract,  or  if  his  removal  was  autliorized ;     to  admit  or 


congregation  or  the  chureli  trustees  who  have 
control  of  the  building  and  property,  the 
courts  will  not  interfere  by  mandamus  until 
there  has  been  a  final  decision  by  the  proper 
church  authorities)  ;  German  Reformed 
Church  V.  Com.,  3  Pa.  St.  282. 

11.  Reg.  r.  York,  20  Q.  B.  D.  740,  52  J.  P. 
709,  57  L.  J.  Q.  B.  396,  59  L.  T.  Rep.  N.  S. 
443,  36  Wklv.  Rep.  718;  Reg.  f.  Rochester, 

17  Q.  B.  1,  15  Jur.  920,  20  L.  J.  Q.  B.  467, 
79  E.  C.  L.  1;  Reg.  r.  Chester,  15  Q.  B.  513, 
19  L.  J.  Q.  B.  485,  69  E.  C.  L.  513;  Parkin- 
son's Case,  Comb.  143,  3  Mod.  265,  Show.  74; 
Rex  f.  St.  Peters,  5  T.  R.  364;  Rex  r.  Ely, 
2  T.  R.  290,  345,  W.  Bl.  22,  1  Wils.  C.  P.  206. 
See  also  supra,  VII,  A,  6,  a,  text  and  note 
91. 

12.  Whiston  v.  Cathedral  Church,  7  Hare 
532,  13  Jur.  694,  18  L.  J.  Ch.  473.  27  Eng. 
Ch.  532,  68  Eng.  Reprint  220;  Rex  v.  Wor- 
cester, 4  M.  &  S.  415,  16  Rev.  Rep.  512;  Rex 
V.  Lincoln,  2  T.  R.  338  note;  Rex  v.  Ely, 
2  T.  R.  290,  W.  Bl.  22,  i  \Yils.  C.  P.  206, 
See  also  supra,  VII,  A,  6,  a,  text  and  note 
91. 

Mandamus  to  churchwardens  and  overseers 

to  set  them  in  motion  see  Rex  r.  Wilson,  5 

D.  &  R.  602,  16  E.  C.  L.  243;  Rex  v.  St.  Mar- 
garet, 4  M.  &  S.  250. 

13.  St.  Stephen's  Church  Cases.  10  N.  Y. 
Suppl.  125,  11  N.  Y.  Suppl.  669-675,  25  Abb. 
N.  Cas.  230  [affirmed  in  13  N.  Y.  Suppl.  903] ; 
People  V.  Winans,  9  N.  Y.  Suppl.  249 ;  Rex  v. 
Birmingham,  7  A.  &  E.  254,  1  Jur.  754,  34 

E.  C.  L.  150;  Ex  p.  Ma  why,  3  E.  &  B.  718, 

18  Jur.  906,  23  L.  J.  M.  C.  153,  2  Wkly.  Rep. 
473,  77  E.  C.  L.  718;  Chichester  v.  Harward, 
1  T.  R.  650.    See  also  supra,  VII,  A,  5. 

New  election. —  But  where,  upon  the  elec- 
tion of  a  churchwarden,  the  chairman  of  the 
vestry  meeting  had  rejected  votes  which  were 
alleged  to  be  admissible,  but  it  did  not  ap- 
pear that  the  rejection  had  caused  any  dif- 
ference in  the  result,  a  mandamus  ordering  a 
new  election  was  refused.    Ex  p.  Mawby,  3 


E.  &  B.  718,  18  Jur.  906,  23  L.  J.  M.  C.  153, 
2  Wkly.  Rep.  473,  77  E.  C.  L.  718. 

Organist.— In  Ex  p.  Le  Cren,  2  D.  &  L.  571, 
9  Jur.  255,  14  L  J.  Q.  B.  34,  it  was  held  that 
mandamus  would  not  lie  to  compel  the  vicar, 
churchwardens,  and  parishioners  of  a  parish 
to  meet  for  the  purpose  of  electing  an  organ- 
ist to  the  parish  church,  as  there  was  no  such 
office,  although  within  the  time  of  living 
memory  there  had  always  been  an  organist 
who  had  been  paid  a  stipend  out  of  the 
churcli  rates, 

14.  State  V.  Riedy,  50  La.  Ann.  258,  23  So. 
327;  St.  Luke's  Church  v.  Slack,  7  Cush. 
(Mass.)  226.    See  also  supra,  VII,  A,  6,  c. 

15.  Reg.  V.  Abrahams,  4  Q.  B.  157,  45  E.  C. 
L.  157. 

16.  Smith  V.  Erb,  4  Gill  (Md.)  437. 

17.  Com.  V.  St.  Mary's  Church,  6  Serg. 
&  R.  (Pa.)  508. 

18.  St.  Stephen's  Church  Cases,  10  N.  Y. 
Suppl.  125,  11  N.  Y.  Suppl.  669-675,  25  Abb. 
N.  Cas.  230  [affirmed  in  13  N.  Y.  Suppl.  903]. 

19.  Com.  V.  Rosseter,  2  Binn.  (Pa.)  360,  4 
Am.  Dec.  451,  holding  that  the  remedy  is  by 
action  against  the  person  disturbing  him. 

20.  State  v.  Salem  Church,  114  Ind.  389, 
16  N.  E.  808.    See  supra,  VII,  A,  7,  a. 

21.  See,  generally.  Colleges  and  Universi- 
ties, 7  Cyc.  283. 

22.  Fuller  t\  Plainfield  Academic  School,  0 
Conn.  532,  holding  that  this  was  true,  al- 
though no  profit  attached  to  the  office.  See 
also  Ward  t'.  Sasscer,  98  Md.  281,  57  Atl. 
208;  and  supra,  VII,  A,  6,  a. 

23.  People  v.  Albany  Medical  College,  10 
Abb.  N.  Cas,  (N.  Y,)  122,  62  How.  Pr.  220 
{reversed  on  other  grounds  in  26  Hun  348 
(affirmed  in  89  N.  Y.  635)];  Re  Wilson,  18 
Nova  Scotia  180. 

24.  People  v.  New  York  Post-Graduate 
Medical  School,  etc.,  Hospital,  29  N.  Y.  App. 
Div.  244,  51  N.  Y.  Suppl.  420;  Bracken  v. 
William,  etc..  College,  3  Call    (Va.)  573. 

Visitors. —  A  writ  of  mandamus  will  not 
lie  in  the  case  of  a  private  eleemosynary  cor- 
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restore  a  member  or  fellow ;  to  compel  the  master  to  take  the  oaths  of  the  fel- 
lows as  prescribed  bj  statute  to  admit  or  restore  students,^"  provided  their 
right  to  admission  or  restoration  is  clear  to  restore  a  person  to  an  academical 
degree  to  which  temporal  advantages  are  annexed  to  compel  a  college  to  admit 
a  student  who  has  taken  the  course  of  study  and  complied  with  other  conditions 
to  take  the  final  examination,  and  if  he  j)asses  the  same  to  give  him  his  degree  :^ 
or  to  compel  the  affixing  of  a  corporate  seal ;  but  not  to  admit  to  the  position  of 
usher  of  a  school,  as  this  is  a  mere  emplo^^ment ;  nor  to  compel  the  issue  of  a 
diploma  under  a  private  contract  not  connected  with  public  duty  nor  to  compel 
the  issue  of  a  diploma  to  one  who  has  been  found  by  the  proper  authorities  not 
to  be  properly  qualified or  has  lost  his  right  thereto  by  contumacious  conduct 
between  the  final  examination  and  the  day  of  graduation.^^ 

B.  Foreig"!!  Corporations.  Since  courts  will  not  interfere  with  the  inter- 
nal management  of  foreign  corporations,^*^  mandamus  will  not  lie  to  compel  the 
admission  or  reinstatement  of  stock-holdei-s  or  members  of  a  foreign  corporation,^' 


poration  to  restore  a  professor  removed  by 
visitors  having  jurisdiction  in  tlie  matter. 
Bracken-  v.  William,  etc.,  College,  3  Call 
(Va.)  573. 

25.  Eex  v>.  St.  John's  College,  Comb.  238; 
Rex  V.  St.  John's  College,  4  Mod.  260;  Eex 
St.  John's  College,  4  Mod.  233. 

Visitors. —  But  where  there  is  a  visitor  who 
has  acted  or  to  whom  appeal  may  be  made, 
mandamus  will  not  lie  (Prohurst's  Case, 
Carth.  168;  Parkinson's  Case,  Comb.  143,  3 
Mod.  265,  Show.  74;  Ex  p.  Buller,  1  Jur.  N.  S. 
709,  3  Wkly.  Rep.  447;  Appleford's  Case,  1 
Mod.  82;  Rex  v.  Alsop,  Show.  457;  Rex  v. 
All-Souls  College,  T.  Jones  174;  Rex  t\  Cam- 
bridge University,  6  T.  R.  89;  Rex  v.  Ely,  5 
T.  R.  475;  Rex  v.  St.  Catherine's  Hall,  4 
T.  R.  233,  2  Rev.  Rep.  369;  Widdrington's 
Case,  T.  Raym.  31)  ;  but  if  the  visitor  refuses 
to  hear  an  appeal  or  otherwise  act  as  re- 
quired by  law,  the  writ  will  lie  to  compel 
him  to  do  so  {Ex  p.  Lee,  E.  B.  &  E.  863,  5 
Jur.  N.  S.  218,  28  L.  J.  Q.  B.  114,  96  E.  C.  L. 
863;  Ex  p.  Buller,  1  Jur.  K  S.  709,  3  Wkly. 
Rep.  447;  Usher's  Case,  5  Mod.  452;  Rex  v. 
Blythe,  5  Mod.  404 ;  Rex  v.  Ely,  5  T.  R.  475 ) . 
Where  a  duly  qualified  person  had  been 
elected  to  a  fellowship  in  a  college,  so  that 
the  office  was  full,  it  was  held  that  another 
could  not  maintain  mandamus  to  compel  his 
examination  and  a  new  election,  the  remedy, 
if  anv,  being  by  appeal  to  the  visitor.  Reg.  v. 
Hertford  College,  3  Q.  B.  D.  693,  47  L.  J. 
Q.  B.  649,  39  L.  T.  Rep.  N.  S.  18,  27  Wkly. 
Rep.  347  [reversing  2  Q.  B.  D.  590,  46  L.  J. 
Q.  B.  724,  36  L.  T.  Rep.  N.  S.  768,  26  Wklv. 
Rep.  15]. 

26.  Rex  V.  St.  John's  College,  4  Mod.  233. 

27.  California. —  Foltz  v.  Hoge,  54  Cal.  28, 
holding  that  an  applicant  for  admission  to  a 
college  of  law  could  not  be  rejected  on  the 
sole  ground  that  she  was  a  woman. 

Indiana. —  State  v.  White,  82  Ind.  278,  42 
Am.  Rep.  496. 

Maryland. —  Baltimore  University  v.  Col- 
ton,  98  Md.  623,  57  Atl.  14,  64  L.  R.  A.  108. 

New  York. —  People  v.  Physicians,  etc.,  Col- 
lege, 7  How.  Pr.  290. 

Pennsylvania. —  Com.  v.  McCauley,  2  Pa. 
Co.  Ct.  459,  3  Pa.  Co.  Ct.  77. 
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Wisconsin. —  State  v.  State  Regents,  54  Wis. 
159,  11  N.  W.  472. 

28.  North  v.  State  University,  137  111.  296, 
27  N.  E.  54;  People  v.  Wheaton  College,  40 
111.  186  (where  the  relator's  expulsion  was 
held  to  be  within  the  powers  of  the  college)  ; 
Dunn's  Case,  9  Pa.  Co.  Ct.  417  (where  the 
writ  was  refused  because  the  petition  did  not 
show  that  application  for  reinstatement  had 
been  made  to  the  trustees ) .  Mandamus  will 
not  lie  to  restore  a  student  who  has  been  ex- 
pelled from  the  state  university,  where  the 
petition  merely  states  that  five  years  after 
his  expulsion  he  "  applied  for  admission  to 
classes  in  said  university,  and  was  refused 
because  of  said  suspension,"  without  alleging 
that  he  is  desirous  of  again  becoming  a  pupil, 
or  that  he  will  do  so  if  the  writ  is  granted, 
since  the  writ  Avill  not  issue  at  the  suit  of  a 
private  person  unless  it  affirmatively  appears 
that  he  will  otherwise  be  deprived  of  some- 
thing of  substantial  value  to  him.  North  v.. 
State  University,  supra. 

29.  Rex  V.  Cambridge  University,  2  Ld. 
Raym.  1334,  8  Mod.  148,  Str.  557. 

30.  People  v.  Bellevue  Hospital  Medical 
College,  60  Hun  (N.  Y.)  107,  14  N.  Y.  Suppl. 
490  [affirmed  in  128  N.  Y.  621,  28  N.  E. 
253]. 

31.  See  supra,  VII,  A,  8. 

32.  Reg.  V.  Raines,  3  Salk.  233. 

33.  State  v.  Milwaukee  Medical  College, 
128  Wis.  7,  106  N.  W.  116.  See  supra,  VII, 
A,  7,  a. 

34.  Niles  v.  Orange  Training  School,  63 
N.  J.  L.  528,  42  Atl.  846 ;  People  v.  New  York 
Homcepathic  Medical  College,  etc.,  20  N.  Y. 
Suppl.  379. 

35.  People  v.  New  York  Law  School,  OS 
Hun  (N.  Y.)  118,  22  N.  Y.  Suppl.  663,  hold- 
ing, however,  that,  notwithstanding  the  right 
of  the  school  to  refuse  him  his  degree,  he  is 
entitled  to  a  certificate  of  attendance  and 
that  he  passed  a  satisfactory  examination. 

36.  See  Foreign  Corporations,  19  Cyc. 
1236. 

37.  North  State  Copper,  etc.,  Min.  Co.  d. 
Field,  64  Md.  151,  20  Atl.  1039,  holding  that 
under  a  statute  providing  that  any  foreign 
corporation  transacting  business  in  the  state 


MANDAMUS 


[26  Cyc]  385 


to  determine  the  right  to  a  corporate  office  therein or  to  compel  the  trans- 
fer of  stock.^^  By  the  weight  of  authority,  liowever,  the  court  may,  at  the  suit 
of  either  a  resident  or  non-resident  stock-holder,  enforce  his  right  to  inspect  the 
books,  papers,  and  records  of  a  foreign  corporation,  wliere  it  is  doing  business  in 
tlie  state  and  the  books,  etc.,  are  in  the  custody  of  an  officer  or  agent  therein,^^ 
although  the  writ  will  not  lie  where  the  books,  etc.,  are  not  kept  w^ithin  the  state 
and  there  is  no  officer  or  agent  therein  having  the  custody  and  control  of  them,"*^ 
even  though  failure  to  keep  them  in  the  state  is  in  violation  of  a  constitutional 
or  statutory  provision  under  which  the  corporation  is  doing  business  therein.'^^ 
In  New  York,  however,  it  has  been  held  that  in  the  absence  of  a  statute  man- 
damus cannot  be  maintained  against  a  foreign  corporation  to  enforce  the  right 
of  one  of  its  resident  stock-holders  to  inspect  its  books  and  records,  where  he 
merely  seeks  to  enforce  his  right  of  inspection  as  a  member  of  the  corporation, 
although  the  books,  the  office  of  the  company,  and  the  business  thereof  are  in  the 
state  but  a  foreign  corporation  maintaining  an  ofHce  for  doing  business  in  the 
state  may  be  compelled  by  mandamus  to  deposit  and  exhibit  its  stock-book  at 
such  office,  as  required  by  statute."^"^  Mandamus  will  not  lie  to  compel  a  for- 
eign corporation  to  perform  an  act  which  is  prerequisite  to  its  right  to  do  busi- 
ness in  the  state,  since  the  proper  remedy  is  quo  warranto  or  the  imposition  of 
the  penalty  for  doing  business  without  complying  with  the  law.^^ 

C.  Unincorporated  Associations.  Of  course,  in  the  absence  of  a  statute, 
mandamus  will  not  lie  against  an  unincorporated  association  as  a  body,  for  it  has 
no  legal  existence  as  such,  but  any  action  must  be  against  the  individuals.^^  As 
the  privileges  of  membership  in  a  voluntary  unincorporated  association  are  not 
conferred  by  the  sovereign  power,  but  are  merely  created  by  the  organization 


should  be  admitted  to  exercise  franchises 
therein,  and  might  be  sued  in  any  of  its 
courts  for  any  cause  of  action,  the  courts  of 
the  state  have  no  visitorial  power  over  foreign 
corporations,  nor  jurisdiction  to  regulate  their 
internal  affairs,  and  could  not  therefore  en- 
tertain the  application  of  a  stock-holder  of  a 
foreign  corporation  doing  busmess  in  the  state 
for  a  writ  of  mandamus  to  compel  the  corpo- 
ration to  annul  a  forfeiture  of  his  stock  and 
reinstate  him  as  stock-holder.  Compare,  how- 
ever, Guilford  r.  Western  Union  Tel.  Co.,  59 
Minn.  332,  61  N.  W.  324,  50  Am.  St.  Rep.  407, 
holding  that  an  action  might  be  maintained 
by  a  stock-holder  against  a  foreign  corpora- 
tion to  compel  it  to  issue  to  him  a  new  or 
duplicate  stock  certificate  in  the  place  of  one 
which  had  been  lost  or  destroyed,  on  the 
ground  that  the  action  did  not  fall  within 
the  rule  that  courts  will  not  exercise  visito- 
rial powers  over  foreign  corporations  or  inter- 
fere with  the  management  of  their  internal 
affairs. 

38.  Wason  V.  Buzzell,  181  Mass.  338,  63 
N.  E.  909,  holding  that  the  court  would  not 
assume  jurisdiction  to  determine  the  validity 
of  an  election  of  directors  of  a  foreign  cor- 
poration, although  it  had  a  usual  place  of 
business  in  the  state  and  was  authorized  to 
do  business  therein. 

39.  People  r.  Parker  Vein  Coal  Co.,  1  Abb. 
Pr.  (N.  Y.)  128,  10  How.  Pr.  584  {afjlrmimj 
10  How.  Pr.  186]. 

40.  Swift  v.  State,  7  Houst.  (Del.)  338,  6 
Atl.  856,  32  Atl.  143,  40  Am.  St.  Rep.  127 
[affirming  7  Houst.  137,  30  Atl.  781]  ;  State 
V.  N'orth  American  Land,  etc.,  Co.,  106  La. 
«21,  31  So.  172,  87  Am.  St.  Rep.  309;  State  v. 
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Farmer,  7  Ohio  Cir.  Ct.  429,  4  Ohio  Cir.  Dec. 
664;  Merritt  r.  Copper  Crown  Min.  Co.,  34 
Nova  Scotia  416,  36  Nova  Scotia  383.  See 
Foreign  Corporations,  19  Cyc.  1238. 

41.  /State  r.  North  American  Land,  etc., 
Co.,  106  La.  621,  31  So.  172,  87  Am.  St.  Rep. 
309. 

42.  State  r.  North  American  Land,  etc., 
Co.,  106  La.  621,  31  So.  172,  87  Am.  St.  Rep. 
309. 

43.  Matter  of  Rappleye,  43  N.  Y.  App.  Div. 
84,  59  N.  Y.  Suppl.  338  [appeal  dismissed  in 
161  N.Y.  615,  55N.  E.  1100].  See  also  Mat- 
ter of  Crosby,  43  N.  Y.  App.  Div.  -618,  59 
N.  Y.  Suppl. "340  [reversing  28  Misc.  300,  59 
N.  Y.  Suppl.  865]  ;  People  v.  Northern  Pac. 
R.  Co.,  50  N.  Y.  Super.  Ct.  456;  Mitchell  v. 
Northern  Security  Oil,  etc ,  Co.,  44  Misc. 
(N.  Y.)  514,  90  N.  Y.  Suppl.  60  [affirmed 
in  99  N.  Y.  App.  Div.  624,  91  N.  Y.  Suppl. 
1104]. 

44.  People  v.  Crawford,  68  Hun  (N.  Y.) 
547,  22  N.  Y.  Suppl.  1025;  People  v.  Mon- 
treal, etc..  Copper  Co.,  40  Misc.  (N.  Y.)  282, 
81  N.  Y.  Suppl.  974;  People  v.  Knickerbocker 
Trust, Co.,  38  Misc.  (N.  Y.)  446,  77  N.  Y. 
Suppl.  1000,  holding  further  that  if  there  is 
no  such  book  as  is  described  in  the  statute  to 
examine,  the  stock-holder  may  inspect  any 
other  books  or  papers  officially  in  the  pos- 
session of  the  secretary  and  treasurer  of  the 
corporation  in  its  New  York  office  containing 
the  information  required  by  the  statute  to  be 
kept  in  such  stock-book.  See  Foreign  Cor- 
porations, 19  Cyc.  1285. 

45.  Secretary  of  State  r.  National  Salt  Co., 
126  Mich.  644,'  86  N.  W.  124. 

46.  See  Associations,  4  Cyc.  301,  313. 
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itself,  courts  of  law  cannot  by  mandamus  compel  the  admission  of  an  applicant 
for  membership  or  interfere  to  restore  a  member  wlio  has  been  expelled/^ 

VIII.  MANDAMUS  TO  INDIVIDUALS/^ 

In  the  absence  of  statutory  provision  to  the  contrary,  mandamus  does  not  lie 
against  a  private  citizen/^  Moreover,  in  a  jurisdiction  where  the  right  to  issue 
mandamus  is  regulated  by  statute  it  has  been  held  tliat  the  writ  will  not  issue  to 
individuals  in  their  private  relations,  or  to  associations  having  no  chartered  pow- 
ers.^^  So  it  is  held  that  the  writ  will  not  lie  to  compel  a  mere  private  person 
occupying  no  official  or  quasi-official  position  to  deliver  up  books  or  records  of  a 
public  nature  detained  by  him  to  a  person  claiming  thein  in  an  official  capacity.^' 


47.  Burt  i\  Grand  Lodge  F.  &  A.  Masons, 
66  Mich.  85,  33  N.  W.  13 ;  Weidenfeld  v.  Kep- 
pler,  84  N.  Y.  App.  Div.  235,  82  N.  Y.  SuppL 
034  [affirmed  in  176  N.  Y.  562,  68  N.  E. 
1125];  People  v  New  York  Benev.  Soc,  etc., 

3  Hun  (N.  Y.)  361;  White  v.  Brownell,  2 
Daly  (N.  Y.)  329,  4  Abb.  Pr.  N.  S.  162  [af- 
fitming  3  Abb.  Pr.  N.  S.  318]  ;  Fritz  v.  Muck, 
62  How.  Pr.  (N.  Y.)  69;  Wolf  v.  Com.,  64 
Pa.  St.  252;  Wolf  v.  United  Daughters  of 
America,  1  Phila.  (Pa.)  374.  Contra,  Otto  v. 
San  Francisco  Journeymen  Tailors'  Protec- 
tive, etc.,  Union,  75  Cal.  308,  17  Pac.  217,  7 
Am.  St.  Rep.  156.    See  also  Associations, 

4  Cyc.  302. 

The  remedy,  if  any,  is  in  equity. —  Fritz  r. 
Muck,  62  How.  Pr.  (N.  Y.)  69;  Dawkins  v. 
Antrobus,  17  Ch.  D.  615,  44  L.  T.  Rep.  N.  S. 
557,  29  Wkly.  Rep.  511 ;  Labouchere  v.  Wharn- 
eliffe,  13  Ch.  D.  346,  41  L.  T.  Rep.  K  S.  638, 
28  Wkly.  Rep.  367  ;  Fisher  v.  Keane,  11  Ch.  D. 
353,  49  L.  J.  Ch.  11,  41  L.  T.  Rep.  N.  S.  335; 
Hopkinson  v.  Exeter,  L.  R.  5  Eq.  63,  37  L.  J. 
Ch.  173,  16  Wkly.  Rep.  266;  Lyttleton  v. 
Blackburne,  45  L.  J.  Ch.  219,  33  L.  T.  Rep. 
N.  S.  641.  Contra,  Otto  v.  San  Francisco 
Journeymen  Tailors'  Protective,  etc..  Union, 
75  Cal.  308,  17  Pac.  217,  7  Am.  St.  Rep.  156. 
See  also  Associations,  4  Cvc.  301 ;  Clubs, 
7  Cyc.  258. 

Statutory  authority. —  N.  Y.  Code  Civ. 
Proc.  §  1919,  providing  that  in  certain  in- 
stances actions  may  be  brought  against  vol- 
untary associations  of  seven  or  more  persons, 
does  not  authorize  the  issuance  of  mandamus 
to  compel  a  voluntary  unincorporated  associ- 
ation to  restore  an  expelled  member  to  his 
rights.  Weidenfeld  v.  Keppler,  84  N.  Y". 
App.  Div.  235,  82  N.  Y.  Suppl.  634  [affirmed 
in  176  N.  Y.  562,  68  N.  E.  1125]. 

Presumption  of  incorporation.  —  Where  a 
society  is  proceeded  against  by  a  name  not 
inappropriate  as  a  corporate  designation,  and 
the  application  is  resisted  by  defendant  in 
that  name,  and  no  denial  of  its  corporate 
character  is  contained  in  the  papers,  it  will 
be  presumed  that  it  is  in  fact  a  corporation. 
People  V.  New  York  Benev.  Soc,  etc.,  3  Hun 
(N.  Y.)  361. 

48.  Interested  persons  as  necessary  parties 
respondent  see  IX,  C,  2,  c. 

49.  Connecticut.  —  Pond  v.  Parrott,  42 
Conn.  13,  clerk  of  police  commission. 

Georgia. —  State  v.  Powers,  14  Ga.  388. 
Illinois. —  People  v.  Mattinger,  212  111.  530, 
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531,  72  N.  E.  906  (where  it  is  said:  "It  is 
well  recognized  that  a  writ  of  mandamus  will 
not  issue  against  individuals  as  such,  but 
must  be  against  some  person  or  persons 
clothed  with  authority  to  do  the  act  sought 
to  be  compelled")  ;  People  v.  Lewis,  178  111. 
629,  53  N.  E.  1134  (holding  that  mandamus 
will  not  lie  to  compel  parties  assuming  to 
hold  office  in  the  alleged  town  of  Oak  Park 
to  perform  any  official  duty,  as  such  town, 
being  part  of  the  territory  disconnected  from 
the  town  of  Cicero  in  a  proceeding  under  the 
void  act  of  1891,  has  no  legal  existence  and 
its  officers  cannot  perform  official  duties). 

Kentucky. —  Cook  v.  Physicians,  etc..  Col- 
lege, 9  Bush  541. 

Missouri. —  State  v.  Tolle,  71  Mo.  645,  hold- 
ing that  mandamus  will  not  lie  to  compel  the 
publication  by  an  executor  of  a  notice  of  a 
sale  of  real  estate  ordered  by  the  court. 

New  York. —  People  v.  Nash,  47  Hun  542 
[affirmed  in  111  N.  Y.  310,  18  N.  E.  630,  7 
Am.  St.  Rep.  747,  2  L.  R.  A.  180]. 

South  Carolina. —  State  v.  Hayne,  8  S.  C. 
367,  holding  that  the  speaker  of  an  illegal  or 
unconstitutional  body  claiming  to  be  the 
house  of  representatives  is  a  mere  private 
citizen. 

W  est  Virginia. —  Heath  v  Johnson,  36 
W.  Va.  782,  15  S.  E.  980,  teacher  not  com- 
pelled to  use  publisker's  books. 

Wisconsin. —  See  State  V.  Burton,  45  Wis. 
150,  30  Am.  Rep.  706,  teacher  in  public 
school. 

England.— Reg.  v.  Hopkins,  1  Q.  B.  160,  10 
L.  J.  Q.  B.  63,  4  P.  &  D.  550,  41  E.  C.  L.  484. 
Compare  Reg.  v.  Abrahams,  4  Q.  B.  157,  45 
E.  C.  L.  157,  holding  that  mandamus  will 
lie  to  compel  the  trustees  of  a  charity  to  de- 
liver up  keys  in  pursuance  of  the  trust 
deed. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  275. 

Compelling  witness  to  prove  execution  of 
deed.-— In  Reg.  v.  O'Meara,  15  U.  C.  Q.  B. 
201,  it  was  held,  under  a  statute  requiring  a 
witness  to  prove  the  signing,  and  sealing  of  a 
memorial  of  a  deed  and  the  execution  of  the 
deed  or  conveyance  mentioned  in  such  memo- 
rial, that  mandamus  will  lie  to  compel  a  wit- 
ness to  comply  with  the  statute. 

50.  Wolf  r'  Com.,  64  Pa.  St.  252;  Wolf  r. 
United  Daughters  of  America,  1  Phila.  (Pa.) 
374. 

51.  Hussey  v.  Hamilton,  5  Kan.  462  (hold- 
ing that  the  writ  will  not  lie  to  compel  the 
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The  personal  liability  of  a  public  officer  in  the  nature  of  a  penalty  or  for  damages 
or  his  personal  liability  as  a  debtor  or  bailee  cannot  be  enforced  through  the 
medium  of  a  writ  of  mandamus.^'^  So  the  writ  will  not  lie  to  compel  the  specific 
performance  of  a  personal  contract  of  service,^^  or  other  merely  personal  con- 
tracts.^ But  the  writ  is  an  appropriate  remedy  to  enforce  the  performance  of  a 
duty  to  the  public  by  one  who,  although  not  a  public  officer,  occupies  a  relation 
of  a  quasi-official  character.^^  So  it  has  been  held  that  one  who  is  holding  and 
executing  an  office  de  facto  cannot  set  up  as  a  defense  to  a  writ  to  compel  him  to 
perform  the  duties  of  the  office  that  he  is  not  an  officer  de  jure?^ 

IX.  JURISDICTION,  PROCEEDINGS,  AND  RELIEF. 

A.  Jurisdiction  and  Venue  —  l.  In  England  and  Canada.  Li  England 
the  power  to  issue  writs  of  mandamus  was  originally  confided  to  the  king's  bench 
as  having  the  general  supervising  power  over  all  inferior  jurisdictions  and  offi- 
cers,^^  and  this  jurisdiction  was  originally  exclusive.^  Recent  acts  of  parliament, 
however,  have  invested  all  the  superior  courts  of  the  kingdom  and  the  coui-t  of 


books,  papers,  and  insignia  of  an  office  to  be 
delivered  to  a  relator  claiming  title  thereto 
by  one  forcibly  and  feloniously  taking  them 
from  relator,  where  it  is  not  alleged  and 
shown  that  the  respondent  pretended  to  have 
any  right  to  the  office  or  exercised  any  func- 
tions pertaining  to  it)  ;  State  v.  Trent,  58 
Mo.  571  (holding  that  mandamus  will  not  lie 
to  compel  a  mere  private  person  to  deliver  to 
the  county  clerk  a  book  of  surveys  and  plats 
of  the  county  roads,  although  the  same  were 
made  under  order  of  the  county  court  and 
paid  for  by  the  county)  ;  Reg.  r.  Hopkins,  1 
Q.  B.  160,  10  L.  J.  Q.  B.  63,  4  P.  &  D.  550,  41 
E.  C.  L.  484.  Compare  Sudbury  First  Parish 
V.  Stearns,  21  Pick.  (Mass.)  148;  Rex  v. 
Ingram,  W.  Bl.  50. 

52.  Hewel  v.  Hogin,  (Cal.  App.  1905)  84 
Pac.  100  (holding  that  the  writ  does  not  lie 
to  the  treasurer  of  an  irrigation  district  to 
enforce  his  personal  liability  for  interest  on 
the  district  bonds)  ;  State  v.  Hale,  (Ind. 
1906)  77  N.  E.  802;  Com.  v.  Walton,  3  Pa. 
Dist.  391  (holding  that  the  writ  will  not  lie 
to  recover  from  an  officer  a  sum  of  money  or 
property,  held  by  him,  not  in  his  official 
character,  but  as  a  private  citizen,  as  for  in- 
stance to  compel  a  coroner  to  turn  over 
money  found  on  a  deceased  person  to  his  ad- 
ministrator) . 

53.  Bailey  v.  Oviatt,  46  Vt.  627,  holding 
that  a  stenographer  engaged  in  reporting  a 
legislative  investigation,  conducted  by  a  legis- 
lative committee,  is  a  mere  servant  or  clerk, 
and  cannot  be  compelled  by  mandamus  to 
furnish  a  transcript. 

54.  Norris  r.  Irish  Land  Co.,  8  E.  &  B.  512, 
4  Jur.  N.  S.  235,  27  L.  J.  Q.  B.  115,  6  Wkly. 
Rep.  55,  92  E.  C.  L.  512,  enforcement  of  exe- 
cu-tion  of  lease. 

55.  Haines  r.  People,  19  111.  App.  354  (hold- 
ing that  mandamus  will  issue  to  compel  the 
performance  of  the  quasi-public  duty  of  keep- 
ing in  repair  a  bridge  rendered  necessary  by 
a  raceway  maintained  by  defendant  for  his 
private  profit)  ;  Nye  v.  Rose,  17  R.  I.  733,  24 
Atl.  777. 

56.  Kelly  v.  Wimberly,  61  Miss.  548,  where 


the  respondent  set  up  the  fact  that  he  had 
not  given  bond.    See  also  supra,  II,  F,  1. 

57.  Concurrent  and  conflicting  jurisdiction 
see  Courts,  11  Cyc.  982  et  seq.  And  see 
supra,  III,  as  to  power  of  one  court  to  issue 
writ  to  another  court. 

Jurisdiction  as  affected  by  amount  involved 
see  Courts,  11  Cyc.  766,  774  et  seq.,  878  et 
seq. 

Jurisdiction  of  justices  of  the  peace  see 

Justices  of  the  Peace,  24  Cyc.  484. 

Power  of  judge  at  chambers  or  in  vacation 
see  Judges,  23  Cyc.  551. 

58.  Venue  generally  see  Venue. 

59.  Fitch  V.  McDiarmid,  26  Ark.  482,  485; 
State  V.  Wilmington  Bridge  Co.,  3  Harr. 
(Del.)  312,  315;  State  v.  Wilmington,  3 
Harr.  (Del.)  294,  308;  Knox  County  v. 
A.spinwall,  24  How.  (U.  S.)  376,  384,  13 
L.  ed.  735;  Ex  p.  Crane,  5  Pet.  (U.  S.)  190, 
192,  8  L.  ed.  92;  Awdeley  v.  Joye,  Poph.  176. 

60.  Arkansas. —  Webb  v.  Hanger,  1  Ark. 
121,  122. 

Kentucky. —  Simpson  v.  Land  Office  Regis- 
ter, Ky.  Dec.  217,  218. 

Mississippi. —  Swann  v.  Buck,  40  Miss.  268, 
288. 

Montana. —  Chumasero  i;.  Potts,  2  Mont. 
242,  268. 

Netu  Hampshire. — Atty.-Gen.  v.  Taggart,  66 
N.  H.  362,  29  Atl.  1027,  25  L.  R.  A.  613. 

Neio  York. —  People  v.  Donovan,  135  N.  Y. 
76,  79,  31  N.  E.  1000;  People  v.  New  York, 
3  N.  Y.  St.  253. 

Pennsylvania. —  Com.  v.  Wickersham,  90 
Pa.  St.  311,  313;  In  re  Sedgeley  Ave.,  88  Pa. 
St.  509,  514. 

United  States.— Kendsill  v.  U.  S.,  12  Pet. 
524,  620,  9  L.  ed.  1181;  State  v.  Lake  Erie, 
etc.,  R.  Co.,  85  Fed.  1,  2. 

It  seems,  however,  that  chancery  had  power 
to  issue  the  writ  in  some  cases.  People  v. 
Green,  58  N.  Y,  295,  299;  Sikes  v.  Ransom, 
6  Johns.  (N.  Y. )  279  [citing  Lawlor  v.  Mur- 
ray, 1  Sch.  &  Lef.  75]  ;  Ex  p.  Crane,  5  Pet. 
(U.  S.)  190,  192,  8  L.  ed.  92;  Coventry's 
Case,  2  Salk.  429;  Rioters'  Case,  1  Vern.  Ch. 
175,  23  Eng.  Reprint  396. 
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-chancery  with  power  to  issue  the  writ  as  ancillary  or  incidental  to  a  cause  pend- 
ing therein,  and  have  created  a  similar  ancillary  remedy  known  as  an  action  of 
mandamus  which  is  cognizable  in  those  courts.^^  In  Ontario  either  of  the  superior 
•courts  of  common  law^^  or  the  chancery  division  of  the  high  court  of  justice^ 
.may  issue  the  writ.  In  Quebec  a  prothonotary,  except  in  a  case  of  urgent 
necessity,  has  no  power  to  issue  the  writ  even  in  the  absence  of  the  judge.^ 

2.  In  THE  United  States  —  a.  At  Law  —  (i)  Federal  Gourts.^^  Jurisdiction 
to  issue  writs  of  mandairms  in  otherwise  proper  cases  is  vested,  within  prescribed 
hmits,  in  the  federal  supreme  conrt,^^  the  circuit  courts  of  appeals,^^  and  the  cir- 
cuit^ and  district    courts;  and  also  in  the  courts  of  the  District  of  Columbia 
and  of  the  various  territories.''^ 

(ii)  State  Courts — (a)  Appellate  Courts?^  The  jurisdiction  of  the  several 
state  courts  of  last  resort  and  intermediate  appellate  courts  with  reference  to 
issuing  writs  of  mandamus  varies  in  the  states.'^^  They  are  generally  authorized 
to  issue  such  writs  in  aid  of  their  supervisory  jurisdiction,  and  are  not  infrequently 
vested  with  original  jurisdiction  to  issue  the  same.'^* 

(b)  Other  Courts?'^  Courts  of  general  original  common-law  jurisdiction  have 
inherent  power  to  issue  writs  of  mandamus  in  proper  cases  ;    and  independently 


61.  People  V.  Green,  58  N.  Y.  295,  299; 
People  V.  New  York,  3  N.  Y.  St.  253;  In  re 
Paris  Skating  Rink  Co.,  6  Ch.  D.  731,  4G 
L.  J.  Ch.  831,  25  Wkly.  Rep.  767.  And  see 
Webb  V.  Heme  Bay,  L.  R.  5  Q.  B.  642,  39 
L.  J.  Q.  B.  221,  22  L.  T.  Rep.  N.  S.  745,  19 
Wkly.  Rep.  241;  Worthington  v.  Hulton, 
L.  R.  1  Q.  B.  63,  6  B.  &  S.  943,  12  Jur.  N.  S. 
73,  35  L.  J.  Q.  B.  61,  13  L.  T.  Rep.  N.  S. 
463;  Ward  v.  Lowndes,  28  L.  J.  Q.  B.  265. 

The  king's  bench  alone  can  issue  the  pre- 
rogative writ.—  Other  courts  can  issue  the 
writ  only  as  ancillary,  in  a  pending  cause  or 
matter.  Glossop  v.  Heston,  etc.,  Local  Board, 
12  Ch.  D.  102,  49  L.  J.  Ch.  89,  40  L.  T.  Rep. 
N.  S.  736,  28  Wkly.  Rep.  Ill  (holding  that 
the  mandamus  which  the  other  courts  may 
issue  is  not  the  prerogative  writ,  issuing  only 
where  the  duty  could  not  be  compelled  by 
action,  but  only  a  mandamus  granted  in  a 
case  where  an  action  lies,  and  as  the  result 
of  such  action)  ;  In  re  Pari-s  Skating  Rink 
Co.,  6  Ch.  D.  731,  46  L.  J.  Ch.  831,  25  Wkly. 
Rep.  767;  Baxter  v.  London  County  Council, 
55  J.  P.  391,  63  L.  T.  Rep.  N.  S.  767. 

Action  of  mandamus  held  not  to  lie,  the 
proper  remedy  being  an  application  for  a 
prerogative  writ  of  mandamus,  see  Smith  v. 
Chorley  Dist.  Council,  [1891]  1  Q.  B.  532; 
Baxter  v.  London  County  Council,  55  J.  P. 
391,  63  L.  T.  Rep.  N.  S.  767. 

The  king's  bench  will  not  refuse  to  issue 
a  prerogative  writ  in  every  case  where  an 
action  of  mandamus  would  lie.  Reg.  v.  Lon- 
don, etc.,  R.  Co.,  [1894]  2  Q.  B.  512,  58 
J.  P.  719,  63  L.  J.  Q.  B.  695,  10  Reports  359 
[limiting  Reg.  v.  Lambourn,  etc.,  Co.,  22 
Q.  B.  D.  463,  53  J.  P.  248,  58  L.  J.  Q.  B.  136, 
60  L.  T.  Rep.  N.  S.  54] ;  Reg.  v.  St.  George, 
58  J,  P.  821,  61  L.  J.  Q.  B.  398,  67  L.  T. 
N.  S.  412.  See  also  Morgan  v.  Metropolitan 
R.  Co.,  L.  R.  4  C.  P.  97,  38  L.  J.  C.  P.  87, 
19  L.  T.  Rep.  N.  S.  655,  17  Wkly.  Rep.  261 ; 
Fotherby  v.  Metropolitan  R.  Co.,  L.  R.  2  C.  P. 
188,  12  Jur.  N.  S.  1005,  36  L.  J.  C.  P.  88, 
15  L.  T.  Rep.  N.  S.  243,  15  Wkly.  Rep.  112; 
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Birch  V.  St.  Marylebone  Parish,  20  L.  T.  Rep. 
N.  S.  697,  17  Wkly.  Rep.  1014. 

62.  In  re  Stratford,  etc.,  R.  Co.,  38  U.  C. 
Q.  B.  112. 

The  practice  court  cannot  issue  the  writ. 
In  re  Williams,  26  U.  C.  Q.  B.  340;  Crysdale 
V.  Moorman,  17  U.  C.  C.  P.  218. 

63.  Re  Napanee  Bd.  of  Education,  29 
Grant  Ch.  (U.  C.)  395. 

64.  Auger  v.  Cote,  17  L.  C.  Rep.  29,  hold- 
ing that  notwithstanding  the  issuance  had 
since  been  ratified  by  a  judge,  the  whole  pro- 
ceedings must  be  declared  null. 

65.  Removal  of  cause  to  federal  court  see 
Removal  of  Causes. 

66.  See  Courts,  11  Cye.  913. 

67.  See  Courts,  11  Cye.  946. 

68.  See  Courts,  11  Cye.  849,  885,  951. 

69.  See  Courts,  11  Cyc.  953. 

70.  See  Courts,  11  Cyc.  966. 

71.  See  Courts,  11  Cye.  954. 

72.  Jurisdiction  to  review  mandamus  pro- 
ceedings see  infra,  IX,  M,  1. 

73.  See  the  constitutions  and  statutes  of 
the  different  states. 

74.  See  Courts,  11  Cyc.  801-843.  And  see 
Atty.-Gen.  v.  Boston,  123  Mass.  460,  470; 
Atty.-Gen.  v.  Taggart,  66  N.  H.  362,  29  Atl. 
1027,  25  L.  R.  A.  613;  Com.  v.  Allegheny 
County,  32  Pa.  St.  218,  225;  Kendall  v. 
U.  S.,  12  Pet.  (U.  S.)  524,  620,  9  L.  ed. 
1181. 

75.  Courts  of  District  of  Columbia  see 

Courts,  11  Cyc.  961  et  seq. 

Territorial  courts  see  Courts,  11  Cyc.  954 
et  seq. 

76.  Mann  v.  People,  16  Colo.  App.  475,  66 
Pac.  452;  Chumasero  v.  Potts,  2  Mont.  242; 
Nelson  v.  Carter  County,  1  Coldw.  (Tenn.) 
207  [citing  Newman  v.  Scott  County,  5  Sneed 
(Tenn.)  695].  And  see  Johnson  v.  Reichert, 
77  Cal.  34,  18  Pac.  858;  State  v.  Breese,  15 
Kan.  123;  Madison  County  Ct.  v.  Alexander, 
Walk.  (Miss.)  523;  Matter  of  Brush,  69 
N".  Y.  App.  Div.  617,  75  N.  Y.  Suppl.  285; 
State  V.  Williams,  26  Ohio  St.  170;  Vine  v. 
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of  this  the  constitutions  or  statutes  of  the  different  states  commonly  confer  such 
power  on  them  either  in  express  terms  "^^  or  by  authorizing  them  to  issue  writs  in 
general,'^  or  otherwise  by  imphcation."^^  Courts  of  inferior  or  limited  original 
furisdiction,  however,  have  no  jurisdiction  to  issue  writs  of  mandamus,^  in  the 


Jones,  13  S.  D.  54,  82  N.  W.  82;  State  i". 
Moore,  23  Wash.  115,  62  Pac.  441. 

Any  court  invested  with  all  the  power  of 
the  king's  bench  has  jurisdiction  to  issue  the 
writ  of  mandamus.  State  v.  Knight,  6  Houst. 
(Del.)  140;  State  v.  Wilmington  Bridge  Co., 
3  Harr.  (Del.)  312;  State  v.  Wilmington,  3 
Harr.  (Del.)  294;  Harwood  v.  Marshall,  9 
Md.  83;  Runkel  v.  Winemiller,  4  Harr.  &  M. 
(Md.)  429,  1  Am.  Dec.  411. 

77.  Alabama. —  State  v.  Crook,  123  Ala. 
657,  27  So.  334;  Ramagnano  v.  Crook,  88 
Ala.  450,  7  So.  247;  Ex  p.  Pearson,  76  Ala. 
521,  all  referring  to  the  circuit  court. 

Connecticut. — Ansonia  v.  Studley,  67  Conn. 
170,  34  Atl.  1030,  superior  court. 

Georgia. —  Savannah  v.  State,  4  Ga.  26 ; 
State  V.  Justices  Richmond  County  Inferior 
Ct.,  Dudley  37;  Ex  p.  Carnochan,  T.  U.  P. 
Charlt.  216,  all  referring  to  the  superior 
court. 

Illinois. —  Peoria  v.  People,  20  111.  525,  cir- 
cuit court. 

Mississippi. — Swann  v.  Buck,  40  Miss.  268, 
circuit  court. 

Montana. —  Chumasero  v.  Potts,  2  Mont. 
242,  district  court. 

New  York. —  See  People  v.  Donovan,  135 
N.  Y.  76,  31  N.  E.  1009. 

North  Carolina. — State  f.  Havwood  County, 
122  N.  C.  661,  29  S.  E.  60;  Lutterloh  i:  Cum- 
berland Countj^  65  N.  C.  403,  both  referring 
to  the  superior  court. 

Oklahoma. —  Starkweather  r.  Kemp,  (1907) 
88  Pac.  1045;  Allen  v.  Reed,  10  O'.da.  105, 
60  Fac.  782,  63  Pac.  867,  both  referring  to 
the  district  court. 

Pennsylvania. —  Com.  r.  Barnett,  199  Pa. 
St.  161,  48  Atl.  976.  55  L.  R.  A.  882;  Com. 
V.  McCandless,  129  Pa.  St.  492,  8  Atl.  159; 
Taylor  v.  Com.,  103  Pa.  St.  96;  Com.  v. 
Stucker,  18  Pa.  Co.  Ct.  587;  Com.  v.  Wicker- 
sham,  2  Pearson  336;  Adams  v.  Duffield,  4 
Brewst.  9;  In  re  Contested  Elections,  1 
Brewst.  67,  4  Phila.  362;  In  re  Cassel,  14 
Montg.  Co.  Rep.  101 ;  Com.  v.  Keim,  15  Phila. 
1,  all  referring  to  the  common  pleas. 

South  Carolina. —  Mclver  v.  State,  2  S.  C. 
1,  common  pleas, 

Virginia. — Richmond  R.,  etc.,  Co.  v.  Brown, 
97  Va.  26,  32  S.  E.  775,  circuit  court. 

Wisco7isin. —  State  v.  Shaughnessev,  80 
Wis.  646,  57  N.  W.  1105;  Atty.-Gen.  i".  Chi- 
cago, etc.,  R.  Co.,  35  Wis.  425,  both  referring 
to  the  circuit  court. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  276. 

Mich.  Const,  art.  6,  §  8,  which,  after  con- 
ferring on  the  circuit  courts  "  original  juris- 
diction in  all  matters  civil  and  criminal," 
not  expressly  excepted  or  prohibited  by  law, 
and  "  appellate  jurisdiction  from  all  inferior 
courts  and  tribunals,  and  a  supervisory  con- 
trol of  the  same,"  provides  that  "  they  shall 
also  have  power  to  issue  writs  of  habeas 
corpus,  mandamus  .  .  .  and  other  writs  nec- 


essary to  carry  into  effect  their  orders,  judg- 
ments and  decrees  and  give  them  a  general 
control  over  inferior  courts  and  tribunals 
within  their  respective  jurisdictions,"  does  not 
give  those  courts  the  power  to  issue  the  writ 
of  mandamus  generally  or  in  all  cases  to 
which  it  is  applicable,  but  only  when  "  neces- 
sary to  carry  into  effect  their  orders,  judg- 
ments and  decrees  and  give  them  a  general 
control  over  inferior  courts  and  tribunals." 
McBride  v.  Grand  Rapids,  32  Mich.  360. 

78.  Etheridge  v.  Hall,  7  Port.  (Ala.)  47 
(circuit  court)  ;  Webb  v.  Hanger,  1  Ark.  121 
(circuit  court)  ;  U.  S.  v.  Dubuque  County, 
Morr.  (Iowa)  31  (district  court). 

79.  People  v.  Chicago,  193  111.  507,  62 
N.  E.  179,  58  L.  R.  A.  833  (holding  that 
under  111.  Const,  art.  6,  §  12,  circuit  courts 
have  original  jurisdiction  in  mandamus,  such 
cases  being  included  in  the  term  "  all  cases 
at  law");  St.  Louis  County  Ct.  i;.  Sparks,  10 
Mo.  117,  45  Am.  Dec.  355  [citing  St.  Louis 
County  Ct.  v.  Ruland,  5  Mo.  268;  Boone 
County  V.  Todd,  3  Mo.  140]  (holding  that 
the  statute,  although  it  does  not  in  express 
terms  authorize  the  circuit  courts  to  award 
writs  of  mandamus,  must  have  intended  it, 
as  its  words  are,  "  whenever  any  writ  of 
mandamus  shall  issue  out  of  any  court  of 
this  state,"  etc.)  ;  Banton  v.  Wilson,  4  Tex. 
400  (holding  that  the  grant  of  jurisdiction 
to  the  district  court  in  "  all  suits,  complaints, 
and  pleas  whatever  "  included  mandamus ) . 
And  see  Milliken  v.  Weatherford,  54  Tex.  383, 
38  Am.  Rep.  629;  Luckey  v.  Short,  1  Tex. 
Civ.  App.  5,  20  S.  W.  723. 

80.  California. —  People  v.  Kern  County, 
45  Cal.  679  [overruling  by  implication  Peo- 
ple V.  Bay,  15  Cal.  91],  holding  that  writs 
of  mandate  are  not  "  special  cases "  within 
Const,  art.  6,  §  1,  conferring  jurisdiction  on 
the  county  court. 

Illinois.— Feoria,  v.  People,  20  111.  525, 
holding  that  mandamus  is  not  a  "  civil  case  " 
within  a  grant  of  jurisdiction  to  the  county 
courts. 

New  York. —  People  v.  New  York  Excise 
Bd.,  3  N.  Y.  St.  253,  city  court  of  the  city 
of  ISTew  York. 

North  Carolina. — State  v.  Haywood  County, 
122  N.  C.  661,  29  S.  E.  60,  Acts  (1897),  c.  6, 
§  2,  attempting  to  confer  jurisdiction  on 
judges  of  certain  criminal  circuit  courts, 
being  unconstitutional. 

Oklahoma. —  Starkweather  v.  Kemp,  (1907) 
88  Pac.  1045,  probate  court. 

Pennsylvania. —  In  re  Opening  of  Spring 
Street,  112  Pa.  St.  258,  3  Atl.  581;  In  re 
Sedgeley  Ave.,  88  Pa.  St.  509  (both  holding, 
however,  that  the  court  of  quarter  sessions, 
although  it  has  no  power  to  issue  the  pre- 
rogative writ  of  mandamus,  has  a  right  to 
issue  an  order  to  enforce  a  judgment  stand- 
ing on  its  records)  ;  Collin's  Case,  2  Grant 
214;  In  re  Cassel,  14  Montg.  Co.  Rep.  101 
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absence  of  some  constitutional  or  statutory  provision  conferring  such  jurisdiction 
on  them.^^ 

b.  In  Equity.  Courts  of  equity  have  no  power  to  issue  writs  cf  mandamus,®^ 
in  the  absence  of  constitutional  or  statutory  provisions  to  the  contrary,^^ 

3.  Jurisdiction  as  Affected  by  Territorial  Limits-/*  Venue.^^  The  circuit  or 
district  and  the  particular  county  thereof  in  which  mandamus  proceedings  may 
be  instituted,^"  or  the  rule  to  show  cause  against  the  allowance  thereof  may  be 


(the  last  two  cases  referring  to  the  quarter 
sessions) . 

South  Carolina. —  Mclver  v.  State,  2  S.  C. 
1,  general  sessions. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  276. 

Jurisdiction  of  justices'  courts  see  Jus- 
tices OF  THE  Peace,  24  Cyc.  484. 

81.  Alabama. —  State  v.  Williams,  69  Ala. 
311,  city  court  of  Mobile. 

loioa. —  Brown  v.  Crego,  29  Iowa  321,  32 
Iowa  498,  holding  that  mandamus  is  a  "  civil 
action  at  law "  within  a  grant  of  power  to 
the  circuit  court. 

Louisiana. —  State  v.  Judge  Twenty-second 
Judicial  Dist.  Ct.,  35  La.  Ann.  637,  district 
court. 

New  York. —  People  v.  Green,  58  N,  Y. 
295,  holding  that  a  statute  which  gives  to 
the  court  of  common  pleas  for  the  city  and 
county  of  New  York  and  certain  other  citj- 
courts  original  jurisdiction  in  law  and  equity, 
concurrent  and  coextensive  with  the  supreme 
court,  in  all  civil  actions  and  in  all  special 
proceedings  of  a  civil  nature,  includes  pro- 
ceedings by  mandamus. 

Texas. —  Under  Const,  art.  5,  §  16,  as 
amended,  allowing  the  county  court  to  issue 
"  writs  of  injunction,  mandamus,  and  all 
writs  "  necessary  to  enforce  its  jurisdiction, 
the  county  court  may  in  certain  cases  issue 
writs  of  mandamus,  although  not  necessary 
to  enforce  its  jurisdiction.  Dean  v.  State,  88 
Tex.  290,  30  S.  W.  1047,  31  S.  W.  185.  For- 
merly the  county  court  could  issue  the  writ 
onlv  in  aid  of  its  own  jurisdiction.  Townsend 
V.  Shepard,  3  Tex.  App.  Civ.  Cas.  §  349; 
Goree  v.  Dupree,  1  Tex.  App.  Civ.  Cas.  §  825. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  276. 

82.  Gay  v.  Gilmore,  76  Ga.  725.  And  see 
Smith  V.  Bourbon  County,  127  U.  S.  105,  8 
S.  Ct.  1043,  32  L.  ed.  73.  See,  however,  State 
V.  Goll,  32  N.  J.  L.  285,  290;  People  v.  Green, 
58  K  Y.  295,  299. 

83.  Hawkins  v.  Kercheval,  10  Lea  (Tenn.) 
535.  ( 

Statutory  powers  of  English  and  Canadian 
courts  of  chancery  see  supra,  IX,  A,  1. 

84.  Jurisdiction  over  foreign  corporations 
as  to  inspection  of  books  see  Foreign  Cor- 
porations, 19  Cyc.  1238. 

85.  Venue  generally  see  Venue. 

86.  The  petition  may  be  presented  in  any 
county  in  Massachusetts.  Boston,  etc.,  R. 
Co.  v.  Hampden  County  Com'rs,  116  Mass. 
73. 

Mandamus  affecting  title  to  land. —  Where 
the  object  of  the  suit  is  to  try  the  title  to 
land,  the  suit  must  be  instituted  in  the 
county  where  the  land  is  situated.  General 
Land  Office  Com'r  v.  Smith,  5  Tex.  471.  How- 
ever, the  venue  of  a  suit  against  a  surveyor 
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to  compel  the  performance  of  an  official  duty 
is  in  the  county  of  his  residence;  and  the 
fact  that  others  who  are  made  parties  de- 
fendant assert  an  adverse  interest  in  the  land 
does  not  constitute  the  proceeding  such  a 
suit  involving  title  to  land  as  to  require  or 
authorize  its  institution  in  the  county  where 
the  land  is  situate.  Texas  Mexican  R.  Co.  v. 
Locke,  63  Tex.  623.  And  a  proceeding  to 
compel  the  execution  of  a  sheriff's  deed  to  a 
redemptioner  after  sale  of  land  on  execution 
does  not  involve  a  determination  of  a  right 
or  interest  in  the  land,  and  hence  it  may  be 
instituted  in  the  county  where  relator  re- 
sides. McMillan  v.  Richards,  9  Cal.  365,  70 
Am.  Dec.  655. 

Mandamus  based  on  judicial  proceeding  or 
record. —  A  proceeding  by  a  passenger  to 
compel  a  carrier  to  issue  him  a  transfer 
may  be  instituted  in  the  county  where  the 
refusal  occurred,  although  the  duty  to  issue 
transfers  appears  from  the  record  of  another 
county,  the  statute  providing  that  jurisdic- 
tion of  writs  of  mandamus  shall  be  in  the 
circuit  court  of  the  county  wherein  the  record 
or  proceeding  is  to  which  the  writ  relates 
having  no  application.  Richmond  R.,  etc., 
Co.  V.  Brown,  97  Va.  26,  32  S.  E.  775.  So  a 
proceeding  by  the  receiver  of  an  insolvent 
bank  to  compel  the  state  treasurer  to  pay 
over,  pursuant  to  a  decree  in  equity,  a  fund 
deposited  with  him  as  security  is  properly 
instituted  in  the  county  of  the  receiver's  resi- 
dence, although  the  decree  to  pay  over  wag 
obtained  in  another  county.  Danby  Bank  v. 
State  Treasurer,  39  Vt.  92. 

Mandamus  to  corporation. —  Although  a 
cemetery  company  has  its  cemetery  in  Balti- 
more county,  yet  where  its  charter  declares 
that  it  shall  be  located  and  its  principal  busi- 
ness be  transacted  in  Baltimore  city,  and  the 
charter  is  acknowledged  and  recorded  there, 
the  superior  court  of  that  city  has  jurisdic- 
tion over  a  case  of  mandamus  against  the 
company.  Mottu  v.  Primrose,  23  Md.  482. 
The  United  States  circuit  court  for  the  dis- 
trict of  Iowa,  under  the  acts  of  congress  re- 
lating to  the  Union  Pacific  Railroad  Com- 
pany,  has  jurisdiction  to  compel  that  com- 
pany to  operate  its  road  as  required  by  law, 
if  any  part  of  the  road  is  in  the  district  of 
Iowa.  U.  S.  V.  Union  Pac.  R.  Co.,  28  Fed. 
Cas.  "  No.  16,600,  3  Dill.  524.  The  purpose 
of  the  Pennsylvania  acts  of  June  8,  1893 
(Pamphl.  Laws  345),  and  March  19,  1903 
(Pamphl.  Laws  32),  construed  in  pari  ma- 
teria, was  to  give  the  courts  in  the  counties 
where  the  chief  place  of  business  of  a  corpo- 
ration is  located,  or  where  the  corporation 
transacts  its  business  or  has  property  in 
whole  or  in  part,  the  right  to  proceed  by 
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issued,^^  or  the  alternative  writ  may  be  graiited,^^  is  commonly  governed  by  stat- 
ute.^^    Tlie  order  to  show  cause  or  the  alternative  writ  may  be  made  returnable 
outside  of  the  county  or  division  where  issued,  if  before  the  same  court.^*^  The 
issues  may  be  tried  outside  of  the  county  in  which  the  proceeding  was  instituted  j 
but  a  circuit  judge,  while  in  one  circuit,  has  no  jurisdiction  to  hear  a  proceeding 


mandamus  to  compel  the  performance  of  any 
act  which  should  be  performed  within  such 
county;  and  where  a  corporation  has  its 
plant  and  transacts  almost  all  its  business  in 
one  county,  although  its  principal  office  is  in 
another  and  distant  county,  the  common  pleas 
of  the  first  county  has  jurisdiction  of  pro- 
ceedings to  compel  the  corporation  to  give  a 
stock-holder  an  opportunity  to  inspect  its 
books  and  papers.  Neubert  v.  Armstrong 
Water  Co.,  211  Pa.  St.  582,  61  Atl.  123. 
Under  the  same  statutes  proceedings  to  com- 
pel a  water  company  to  supply  water  should 
be  brought  in  the  county  where  the  supply 
is  sought  to  be  had,  and  not  in  the  county 
where  the  principal  office  of  the  company 
is  located  (Euwer  v.  Water  Co.,  10  Del.  Co. 
(Pa.)  70,  3U  Pittsb.  Leg.  J.  N.  S.  323)  ;  and 
if  a  railroad  company  has  constructed  and 
operates  its  road  wholly  in  one  county,  where 
its  operating  officers  reside,  but  has  its  prin- 
cipal office  in  another  county,  mandamus 
proceedings  may  be  instituted  against  it  in 
either  (Loraine  v.  Pittsburg,  etc.,  R.  Co.,  205 
Pa.  St.  132,  54  Atl.  580,  61  L.  R.  A.  502). 
It  has  been  held,  however,  that  where  a  rail- 
road company  operates  in  several  counties, 
and  has  its  chief  offices  in  but  one  of  them, 
the  proceeding  must  be  instituted  in  that 
one.  Com.  v.  Pennsvlvania  R.  Co.,  4  Pa.  Dist. 
362.  And  see  Whitemarsh  Tp.  v.  Philadel- 
phia, etc.,  R.  Co.,  8  Watts  &  S.  (Pa.) 
365. 

Mandamus  to  county. —  A  proceeding 
against  a  county  must  be  brought  therein. 
McBane  v.  People,  50  111.  503  (holding  that 
a  statute  providing  that  "  all  suits  "  against 
a  county  must  be  there  brought  applies  to 
mandamus)  ;  Woodman  v.  Somerset  County 
Com'rs,  24  Me.  151  (where  it  was  intimated 
that  the  proceeding  should  be  instituted  in 
the  supreme  court  while  sitting  in  the  county 
sued)  ;  Alexander  v.  McDowell  County 
Com'rs,  67  N.  C.  330  {semUe)  ;  Johnston  v. 
Cleaveland  County,  67  N.  C.  101  (senihle). 

Mandamus  to  public  officer. —  A  motion  for 
a  writ  of  mandamus  against  a  public  officer 
should  be  made  in  the  district  embracing  the 
county  wherein  an  issue  of  fact  joined  on  an 
alternative  writ  is  triable,  which  is  the 
county  where  the  material  facts  took  place, 
unless  the  court  directs  otherwise.  People 
V.  Myers,  50  Hun  (N.  Y.)  479,  3  N.  Y. 
Suppi.  365  [affirmed  in  112  N.  Y.  676,  20 
N.  E.  417].  It  has  been  held  that  an  appli- 
cation for  mandamus  is  not  in  itself  a  suit 
or  action  within  2  N.  Y.  Rev.  St.  353,  §  14, 
which  provides  that  every  action  against  a 
public  officer  for  or  concerning  any  act  done 
by  virtue  of  his  office  shall  be  laid  in  the 
county  where  the  fact  complained  of  hap- 
pened, but  that  it  is  to  be  regarded  as  a 
motion  within  Code  Civ.  Proc.  §  401.  Mason 


V.  Willers,  7  Hun  (N.  Y.)  23;  People  V. 
Schuyler,  2  Abb.  Pr.  N.  S.  (N.  Y.)  78. 

Residence  of  parties. — A  proceeding  against 
the  superintendent  of  an  insane  asylum  to 
compel  him  to  grant  a  certificate  of  discharge 
may  be  commenced  in  the  county  where  the 
lunatic  is  staying  and  where  all  the  parties 
reside,  although  the  asylum  is  located  else- 
where. Statham  v.  Blackford,  89  Va.  771, 
17  S.  E.  233.  So  a  proceeding  against  the 
keeper  of  a  penitentiary  may  be  instituted 
in  the  county  where  he  resides  and  has  his 
principal  office,  and  if  others  are  aiding  him 
in  alleged  illegal  acts,  they  may  be  joined 
with  him  in  the  same  action,  although  resi- 
dents of  a  difi'erent  county.  Penitentiary  Co. 
No.  2  V.  Nelms,  67  Ga.  565. 

87.  Issuance  in  county  in  which  writ  is 
not  intended  to  operate. —  The  rule  to  show 
cause  may  issue  in  a  county  other  than  that 
in  which  the  writ  is  intended  to  operate. 
Taylor  v.  Henry,  2  Pick.  (Mass.)  397;  Peo- 
ple V.  Fulton  County,  70  Hun  (N.  Y.)  560, 
24  N.  Y.  Suppl.  397  [affirmed  in  139  N.  Y. 
656,  35  N.  E.  208]  ;  Wayne  Tp.  v.  Green  Tp., 
Wright   (Ohio)  292,  semhle. 

88.  The  supreme  court,  at  a  session  in 
either  of  its  districts,  may  issue  an  alterna- 
tive writ  to  any  part  of  the  state.  Pennsyl- 
vania R.  Co.  V.  Canal  Com'rs,  21  Pa.  St.  9. 
And  see  Boston,  etc.,  R.  Co.  v.  Hampden 
County  Com'rs,  116  Mass.  73;  Com.  v.  Pitts- 
burgh, 34  Pa.  St.  496.  Contra,  People  V. 
Vermilion  County,  40  111.  125.  And  see 
Hotchkiss  V.  Grattan,  90  Va.  642,  19  S.  E. 
165. 

89.  See  the  statutes  of  the  different  states. 

90.  Territory  v.  Shearer,  2  Dak.  332,  8 
N.  W.  135;  Boston,  etc.,  R.  Co.  v.  Hampden 
County  Com'rs,  116  Mass.  73;  Jones  v.  Mc- 
Mahan,  30  Tex.  719,  except  writs  against  the 
heads  of  departments,  which  are  returnable 
at  the  seat  of  government.  See,  however, 
People  V.  Ouray,  4  Colo.  291,  holding  that  a 
writ  issued  by  a  district  judge  in  vacation 
may  not  be  made  returnable  at  his  pleasure 
into  any  county  of  his  district,  but  must  be 
made  returnable  in  the  county  where  the  par- 
ties defendant  may  be  properly  impleaded. 

A  rule  or  writ  issuing  out  of  one  county 
to  operate  in  another  should  be  made  return- 
able into  the  latter.  Woodman  v.  Somerset 
County  Com'rs,  24  Me.  151;  Wayne  Tp.  v. 
Green' Tp.,  Wright  (Ohio)  292,  semlle.  And 
see  People  r.  Fulton  County,  70  Hun  (N.  Y.) 
560,  24  N.  Y.  Suppl.  397  [affirmed  in  139 
N.  Y.  656,  35  N.  E.  208].  This  was  formerly 
the  law  in  Massachusetts  (Taylor  r.  Henry, 
2  Pick.  397)  ;  but  is  no  longer  (Boston,  etc., 
R.  Co.  V.  Hampden  Countv  Com'rs,  116  Mass. 
73). 

91.  Territory  v.  Shearer,  2  Dak.  332,  8 
N.  W.  135;  Taylor  v.  Henry,  2  Pick.  (Mass.) 
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arisinoj  wholly  in  another  circuit.^  The  trial  is  sometimes  required  by  statute  to  be 
held  in  the  county  of  respondent's  residence,^^  or  tlie  county  where  the  matters 
complained  of  occurred.^*  In  some  jurisdictions  mandamus  is  regarded  as  a  civil 
action,  subject  to  change  of  venue  as  such.^^  Ordinarily  a  court  may  issue  a  peremp- 
tory writ  to  anj^  county  or  district  within  tlie  limits  of  its  territorial  jurisdiction.^^ 

4.  Jurisdiction  as  Affected  by  Consent  or  Waiver.  Jurisdiction  to  issue  a 
writ  of  mandamus  cannot  be  conferred  on  the  court  solely  by  consent  of  the 
parties  to  the  proceeding,^^  nor  by  waiver.^^ 

B.  Time  For  Instituting"  Proceeding"  —  l.  Limitations.^^  In  many  states  the 
statutes  of  limitation  do  not  apply  to  mandamus  proceedings/  although  the  courts 
may  require  such  proceedings  to  be  instituted  within  tlie  time  fixed  by  the  stat- 
utes for  the  prosecution  of  analogous  rights.^    In  other  states  they  are  regarded  as 


397;  state  v.  Pierce  County,  71  Wis.  321, 
37  N.  W.  231. 

92.  State  t\  Williams,  52  S.  C.  416,  29 
S.  E.  814. 

93.  State  v.  Scarborough,  70  S.  C.  288,  49 
S.  E.  800. 

94.  McMillan  v.  Richards,  9  Cal.  365,  70 
Am.  Dec.  655,  holding,  however,  that  the 
statute  which  provides  that  actions  against 
a  public  officer  for  acts  done  by  him  in  virtue 
of  his  office  shall  be  tried  in  the  county 
where  the  cause  arose  applies  only  to  affirma- 
tive acts  of  the  officer  by  which  in  the  exe- 
cution of  process  or  otherwise  he  interferes 
with  the  property  or  rights  of  third  persons, 
and  not  to  mere  omissions  or  neglect  of 
official  duty. 

N.  Y.  Code  Civ.  Proc.  §  2068,  provides  that 
a  mandamus  can  be  granted  by  the  supreme 
court  only  in  the  district  embracing  the 
county  wherein  an  issue  of  fact  joined  on  an 
alternative  writ  is  triable,  and  section  2084 
provides  that  such  issue  of  fact  is  triable  in 
the  county  where  the  material  facts  took 
place,  unless  the  court  directs  otherwise.  It 
was  held  that  a  motion  for  a  writ  command- 
ing the  city  controller  of  New  York  to  draw 
his  warrant  for  payment  of  unpaid  taxes 
into  the  state  treasury  was  properly  made  in 
the  district  where  the  following  acts  were 
actually  or  constructively  performed,  viz. : 
The  equalization  of  the  valuations  of  the 
counties  by  the  state  board;  the  filing  of 
the  statement  of  such  equalization;  the  notifi- 
cation of  the  proper  officers  in  the  respective 
counties  of  the  valuation;  and  the  failure  to 
pay  the  tax  into  the  state  treasury.  People 
1;.  Myers,  50  Hun  479,  3  N.  Y.  Suppl.  365 
[afirm,ed  in  112  N.  Y.  676,  20  N.  E.  417]. 

95.  McBane  v.  People,  50  111.  503;  Wil- 
liamsport  v.  Com.,  90  Pa.  St.  498. 

96.  See  cases  cited  infra,  this  note. 
This  is  true  in  Delaware,  where  it  is  held 

that  the  superior  court,  while  sitting  in  one 
county,  may  issue  a  peremptory  writ  to  any 
other  county  (Hastings  v.  Henry,  1  Marv. 
(Del.)  287,  40  Atl.  1125  {citing  Knight  v. 
Ferris,  6  Houst.  (Del.)  283  {reversing  6 
Houst.  146)];  also,  it  seems,  in  Massachu- 
setts with  reference  to  the  supreme  judicial 
court  (Boston,  etc.,  R.  Co.  v.  Hampden 
County  Com'rs,  116  Mass.  73,  83;  Taylor  v. 
Henry,  2  Pick.  397)  ;  but  not,  it  seems,  in 
Oliio  with  reference  to  the  old  supreme  court 
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(Wayne  Tp.  v.  Green  Tp.,  Wright  (Ohio) 
292). 

A  circuit  or  district  court  may  issue  a 
peremptory  writ  to  any  part  of  the  circuit  or 
district  [Ex  p.  Carnochan,  T.  U.  P.  Charlt. 
(Ga.)  216),  but  not  to  a  place  beyond  those 
limits  (Shields  v.  State,  86  Ala.  584,  6  So. 
271;  Dunbar  v.  Frazer,  78  Ala.  529;  Welch 
V.  People,  38  111.  20),  in  the  absence  of  con- 
stitution or  statute  to  the  contrary  (Kings 
County  V.  Johnson,  104  Cal.  198,  37  Pac. 
870). 

Courts  of  last  resort. —  In  Pennsylvania 

the  supreme  court,  at  a  session  in  either  of 
its  districts,  may  iss-ue  a  peremptory  writ 
to  any  part  of  state  (Com.  v.  Pittsburgh,  34 
Pa.  St.  496.  And  see  Pennsylvania  R.  Co. 
V.  Canal  Com'rs,  21  Pa.  St.  9)  ;  but  the  rule 
is  otherwise  as  to  the  court  of  appeals  of 
Virginia  (Hotchkiss  v.  Grattan,  90  Va.  642, 
19  S.  E.  165),  and  also,  it  seems,  as  to  the 
supreme  court  of  Illinois  (People  V.  Ver- 
milion County,  40  111.  125). 

97.  Welch  V.  People,  38  111.  20,  holding 
that  the  circuit  court  of  one  circuit  cannot 
thus  acquire  jurisdiction  to  issue  a  writ  of 
mandamus  to  operate  within  the  limits  of 
another  circuit.  And  see,  generally.  Courts, 
11  Cyc.  673  et  seq.  See,  however,  Statham  f. 
Blackford,  89  Va.  771,  17  S.  E.  233. 

The  rule  that  consent  cannot  give  jurisdic- 
tion does  not  apply  where  the  objection  is 
merely  a  personal  privilege  or  exemption 
which  may  be  waived.  Therefore  the  court 
of  common  pleas  of  any  county  in  the  state 
may  have  jurisdiction  in  mandamus  proceed- 
ings against  state  officers  if  such  officers 
v/aive  their  privilege  of  exemption  and  con- 
sent to  the  jurisdiction  of  the  court.  Com. 
V.  Barnett,  199  Pa.  St.  161,  162,  48  Atl.  976, 
55  L.  R.  A.  882. 

98.  Rogers  v.  Jenkins,  98  N.  C.  129,  3 
S.  E.  821;  State  v.  Scarborough,  70  S.  C. 
288,  49  S.  E.  860.  And  see  Hotchkiss  v. 
Grattan,  90  Va.  642,  19  S.  E.  165;  and,  gen- 
erally, Courts,  11  Cyc.  697  et  seq. 

99.  See,  generally.  Limitations  of  Ac- 
tions. 

1.  Taylor  v.  Gillette,  52  Conn.  216;  People 
V.  Westchester  Countv,  12  Barb.  (N.  Y.)  446; 
State  V.  Appleby,  25  S.  C.  100;  State  v, 
Kirby,  17  S.  C.  563;  State  v.  Mep.gher,  57 
Vt.  398.    And  see  infra,  IX,  B,  2. 

2.  See  infra,  IX,  B,  2. 
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within  tlie  statutes  as  being  actions  at  law  or  civil  actions  ^  or  special  proceedings,^ 
or  as  actions  or  proceedings  not  otherwise  provided  for.^ 

2.  Laches."  Tlie  court  may,  in  the  exercise  of  its  discretion,'^  deny  an  appli- 
cation for  mandamus  made  after  an  unreasonable  delay ,^  especially  where  the 


3.  Barnes  r.  Glide,  117  Cal.  1,  48  Pac.  804, 
59  Am.  St.  Rep.  153;  Harby  San  Fran- 
cisco, 2  Cal.  App.  418,  83  Pac.  1081;  Meents 
t/.  Reynolds,  62  111.  App.  17;  State  f.  King, 
34  Nebr.  196,  51  N.  W.  754,  33  Am.  St.  Rep. 
635;  State  V).  Sherman  County  School  Dist. 
No.  9,  30  Xebr.  520,  46  N.  W.  613,  27  Am. 
St.  Rep.  420;  Boston  Rubber  Hose  Co.  v, 
Hagerty,  20  Ohio  Cir.  Ct.  711,  10  Ohio  Cir. 
Dec.  82  i.  And  see  Prescott  r.  Gonser,  34 
Iowa  175.  Contra,  Chinn  v.  Trustees,  32  Ohio 
St.  236;  State  v.  Lewis,  6  Ohio  S.  &  C.  PI. 
Dec.  221,  4  Ohio  N.  P.  176;  Duke  V.  Turner, 
204  v.  S.  623,  27  S.  Ct.  316,  construing 
Oklahoma  statute. 

4.  Jones  v.  San  Francisco,  141  Cal.  96,  74 
Pac.  696;  People  v.  Marsh,  82  N.  Y.  App. 
Div.  571,  81  N.  Y.  Suppl.  579  [affirmed  in 
178  N.  Y.  618,  70  N.  E.  1107]  ;  People  v. 
French,  31  Hun  (N.  Y.)  617,  13  Abb.  N.  Cas. 
413. 

5.  See  Limitations  of  Actions,  25  Cyc. 
1061,  1062. 

6.  See,  generally.  Equity,  16  Cyc.  150  et 
seq. 

7.  State  V.  Holmes,  3  Nebr.  (Unoff.)  183, 
91  N.  W.  175  (holding  that,  although  delay 
in  applying  for  a  writ  of  mandamus  is  not 
an  absolute  bar,  it  may  be  sufficient  ground, 
in  the  discretion  of  the  court,  for  denying  the 
writ )  ;  People  r.  Marsh,  82  N.  Y.  App.  Div. 
571,  81  N.  Y.  Suppl.  579  [affirmed  in  178 
N.  Y.  618,  70  N.  E.  1107]. 

8.  California. —  Jones  v.  San  Francisco,  141 
Cal.  96,  74  Pac.  696  (seven  years);  Mc- 
Conoughey  r.  Torrenee,  124  Cal.  330,  57  Pac. 
81;  Coffey  v.  Young  Men's  Inst.  Grand  Coun- 
cil, 87  Cal.  367,  25  Pac.  547;  Anderson  v. 
Burkhart,  (1885)  5  Pac.  612;  Harbv  v.  San 
Francisco,  2  Cal.  App.  418,  83  Pac.  1081 
(three  years)  ;  Dodge  v.  San  Francisco,  1  Cal. 
App.  608,  82  Pac.  699  (nine  years). 

Colorado. —  See  People  v.  Judge  Dist.  Ct., 
18  Colo.  500,  33  Pac.  162,  two  years. 

Georgia. —  Savannah  v.  State,  4  Ga.  26. 

Illinois. —  Kenneally  v.  Chicago,  220  111. 
485,  77  N.  E.  155,  six  years. 

Kansas. — Arends  v.  Kansas  City,  57  Kan. 
350,  46  Pac.  702  (two  years);  Simpson  v. 
Kansas  City,  52  Kan.  88,  34  Pac.  406  (three 
and  a  half  years)  ;  Rice  v.  Coffey  County,  50 
Kan.  149,  32  Pac.  134  (three  weeks). 

Louisiana. —  State  v.  New  Orleans  Police 
Bd.,  107  La.  162,  31  So.  662,  one  year. 

Maryland. —  George's  Creek  Coal,  etc.,  Co. 
V.  Allegany  County  Com'rs,  59  Md.  255,  three 
years. 

Massachusetts. —  Hill  v.  Fitzgerald,  (1907) 
79  N.  E.  825. 

Michigan. — Avery  v.  Krakow  Tp.  Bd.,  73 
Mich.  622,  41  N.  W.  818  (six  years)  ;  Wal- 
cott  V.  Jackson.  51  Mich.  249,  i6  N.  W.  393 
(ten  years);  Eggleston  v.  Kent  Cir.  Judge, 
50  Mich.  147,  15  N.  W.  55  (two  years)  ; 
Bostwick  V.  Detroit  Fire  Dept.,  49  Mich.  513, 


14  N.  W.  501  (nineteen  years)  ;  People  v. 
Manistee  Cir.  Judge,  31  Mich.  72. 

Missouri. — •  State  v.  Gibson,  187  Mo.  536, 
86  S.  W.  177;  State  v.  Finley,  74  Mo.  App. 
243. 

Montana. —  State  v.  Clarke  County  Dist. 
Ct.,  29  Mont.  265,  74  Pac.  498;  Territory  v. 
Potts,  3  Mont.  364,  four  years. 

Neiv  Hampshire. —  Manchester  v.  Furnald, 
71  N.  H.  153,  51  Atl.  657;  True  v.  Melvin,  43 
N.  H.  503,  four  years. 

Aew  Jersey. —  Taylor  v.  Bayonne,  57  N.  J. 
L.  376,  30  AtL  431,  two  years. 

New  York. —  People  v.  New  York  Bd.  of 
Education,  158  N.  Y.  125,  52  N.  E.  722  [af- 
firming 20  N.  Y.  App.  Div.  452,  46  N.  Y. 
Suppl.  782]  (six  years)  ;  People  v.  Chapin, 
104  N.  Y.  96,  10  N.  E.  141  {semble)  ;  People 
V.  New  York  Bd.  of  Education,  114  N.  Y. 
App.  Div.  1,  99  N.  Y.  Suppl.  737  (sixteen 
months)  ;  People  v.  Maxwell,  87  N.  Y.  App. 
Div.  391,  84  N.  Y.  Suppl.  947  (six  years)  ; 
People  V.  Greene,  87  N.  Y.  App.  Div.  346, 
84  N.  Y.  Suppl.  565   (six  months)  ;  People 

Sturgis,  82  N.  Y.  App.  Div.  580,  81  N.  Y. 
Suppl.  816  (seventeen  months)  ;  People  v. 
Marsh,  82  N.  Y.  App.  Div.  571',  81  N.  Y. 
Suppl.  579  [affirmed  in  178  N.  Y.  618,  70 
N.  E.  1107];  Murphy  v,  Keller,  61  N.  Y. 
App.  Div.  145,  70  N.  Y.  Suppl.  405  (eighteen 
months)  ;  Matter  of  McDonald,  34  N.  Y.  App. 
Div.  512,  54  N.  Y.  Suppl.  525  (four  months); 
People  V.  Bryant,  28  N.  Y.  App.  Div.  480, 
51  N.  Y.  Suppl.  il9  (two  years)  ;  People  v. 
McCartney,  28  N.  Y.  App.  Div.  138,  50  N.  Y. 
Suppl.  919  (three  years)  ;  People  v.  Collis,  6 
N.  Y.  App.  Div.  467,  39  N.  Y.  Suppl.  698 
(four  months)  ;  People  v.  Palmer,  3  N.  Y. 
App.  Div.  389,  38  N.  Y.  Suppl.  651  (ten 
months)  ;  Matter  of  Gaffney,  84  Hun  503, 
32  N.  Y.  Suppl.  873  (eight  months)  ;  People 
f.  Justices  Ct.  Gen.  Sessions,  78  Hun  334,  29 
N.  Y.  Suppl.  157  (eight  months)  ;  People  V, 
Adams,  18  N.  Y.  Suppl.  896  (four  years); 
People  V.  Westchester  County,  12  Barb.  446; 
McDowell  r.  Dalton,  33  Misc.  359,  69  N.  Y. 
Suppl.  419  (two  years  and  four  months)  ; 
People  V.  Welde,  28  Misc.  582,  59  N.  Y.  Suppl. 
1030  (four  months)  ;  People  v.  Scannell,  28 
Misc.  401,  59  N.  Y.  Suppl.  950  (ten  months)  ; 
Matter  of  Vanderhoflf,  15  Misc.  434,  36  N.  Y. 
Suppl.  833  [affirmed  in  3  N.  Y.  App.  Div.  389, 
38  N.  Y.  Suppl.  651]  (four  months)  ;  People 
V.  French,  12  Abb.  N.  Cas.  156  (six  years)  ; 
People  V.  Syracuse,  52  How.  Pr.  346  (two 
years)  ;  People  v.  Seneca  Common  PL,  2 
Wend.  264  (one  year). 

North  Carolina. —  Cross  v.  Cross,  90  N.  C. 
15,  two  years. 

Ohio.— Clunn  v.  Fayette  Tp.,  32  Ohio  St. 
236;  State  v.  Cincinnati  School  Dist.  Bd.  of 
Education,  4  Ohio  Cir.  Ct.  97,  2  Ohio  Cir. 
Dec.  441,  twelve  years. 

Pennsylvania.— Hsiines  v.  Com.,  99  Pa.  St. 
410,  100  Pa.  St.  317-  Com.  v.  Southwark 
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delay  lias  resulted  prejudicially  to  tlie  rights  of  respondent  or  others  interested.^ 
The  applicant  may  of  course  avoid  the  effect  of  tliis  rule  by  sliowing  good  excuse 
for  the  delay. In  states  wherein  the  statutes  of  limitations  do  not  apply 


Fire-Engine  Co.,  12  Phila.  177,  twenty-six 
years. 

South  Carolina. —  State  V.  Appleby,  25 
S.  C.  100  (eight  years);  State  v.  Kirby,  17 
S.  C.  563  (ten  years). 

Texas. —  McCurdy  v.  Connor,  95  Tex.  246, 
66  S.  W.  664;  Teat  v.  McGaughey,  85  Tex. 
478,  22  S.  W.  302,  forty-five  years. 

Washington. —  Esby  Estate  Co.  v.  Pacific 
County,  40  Wash.  67,  82  Pac.  129  (six 
months)  ;  State  v.  Whatcom  County  Super. 
Ct.,  15  Wash.  314,  46  Pac.  232  (four  months). 

Wisconsin. —  State  v.  Juneau  County 
Sup'rs,  38  Wis.  554,  one  year. 

United  States. —  Duke  v.  Turner,  204  U.  S. 
623,  27  S.  Ct.  316,  51  L.  ed.   . 

England. —  Rex  v.  Leeds,  etc..  Canal  Nav. 
Co.,  11  A.  &  E.  316,  3  P.  (fe  D.  174,  39  E.  C. 
L.  185  (sixty-five  years)  ;  Rex  v.  Stainforth, 
etc.,  Canal  Co.,  1  M.  &  S.  32,  14  Rev.  Rep. 
389  (fifteen  years).  And  see  Worthington  v. 
Hulton,  L.  R.  1  Q.  B.  63,  6  B.  &  S.  943,  12 
Jur.  N.  S.  73,  35  L.  J.  Q.  B.  61,  13  L.  T. 
Rep.  N.  S.  463,  14  Wkly.  Rep.  632,  118  E.  C. 
L.  943. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  285. 

The  delay  must  be  unreasonable  in  order 
to  constitute  laches  (Savannah  v.  State,  4 
Ga.  26,  and  cases  cited  infra,  this  paragraph), 
and  whether  the  delay  was  unreasonable  de- 
pends on  the  facts  of  the  particular  case 
(State  V.  Gibson,  187  Mo.  536,  86  S.  W.  177). 
Delay  held  not  to  be  unreasonable  see  Careaga 
V.  Fernald,  66  Cal.  351,  5  Pac.  615  (eleven 
months)  ;  Taylor  v.  Gillette,  52  Conn.  216 
(two  years)  ;  Wood  v.  State,  155  Ind.  1,  55 
N.  E.  959  (sixteen  months)  ;  People  v.  Greene, 
95  N.  Y.  App.  Div.  397,  88  N.  Y.  Suppl.  601 
(ten  days)  ;  People  v.  Grant,  61  N.  Y.  App. 
Div.  238,  70  N.  Y.  Suppl.  504  (thirteen 
years)  ;  People  v.  Brady,  49  N.  Y.  App.  Div. 
238,  63  N.  Y.  Suppl.  145  (two  months;  four- 
teen months)  ;  People  v.  Feitner,  49  N.  Y. 
App.  Div.  101,  62  N.  Y.  Suppl.  969,  63  N.  Y. 
Suppl.  209  [affirming  29  Misc.  702,  62  N.  Y. 
Suppl.  969]  (four  months)  ;  People  v.  Lan- 
try,  48  N.  Y.  App.  Div.  131,  62  N.  Y.  Suppl. 
630  [reversing  27  Misc.  160,  57  N.  Y.  Suppl. 
770]  (four  months  and  eighteen  days)  ;  Mat- 
ter of  McDonald,  34  N.  Y.  App.  Div.  512,  54 
N.  Y.  Suppl.  525  (four  months)  ;  People  v. 
Cady,  50  N.  Y.  Super.  Ct.  399  (six  years); 
State  V.  Jennings,  48  Wis.  549,  4  N.  W.  641 ; 
U.  S.  V.  Ottawa  Auditors,  28  Fed.  407  (seven 
years).  Excuse  for  delay  see  infra,  this  sub- 
section. 

To  defeat  the  right  to  mandamus  the  laches 
must  be  gross. —  Savannah  v.  State,  4  Ga.  26. 

Right  to  assert  laches. —  A  purchaser  of 
shares  of  stock  from  the  equitable  owner 
thereof,  whose  ownership  was  not  disputed  by 
his  associates  in  interest,  in  whose  name  the 
stock  was  held,  is  not  precluded  by  laches 
from  compelling  the  company  to  issue  a  cer- 
tificate of  such  stock  to  him,  since  it  is  a 
matter  of  no  concern  to  the  officers  of  the 
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compan}'  how  the  stock  is  held,  it  being  their 
duty  to  make  a  transfer  of  stock  whenever 
properly  directed.  Banker  v.  Montana  Gold, 
etc.,  Min.  Co.,  (Mont.  1907)  89  Pac.  66. 

9.  State  V.  New  Orleans  Police  Bd.,  107 
La.  162,  31  So.  662;  Coot  v.  Willett,  93  Mich. 
304,  53  N.  W.  395;  Chinn  v.  Trustees,  32 
Ohio  St.  236;  Duke  v.  Turner,  204  U.  S. 
623,  27  S.  Ct.  316,  51  L.  ed.  — .  And  see 
cases  cited  supra,  note  8. 

If  no  one  interested  is  prejudiced  by  the 
delay,  mandamus  will  not  as  a  rule  be  re- 
fused on  the  ground  of  laches.  State  v. 
Smith,  172  Mo.  618,  73  S.  W.  134;  Chinn  v. 
Trustees,  32  Ohio  St.  230;  Duke  v.  Turner, 
204  U.  S.  623,  27  S.  Ct.  316,  51  L.  ed.  — . 
And  see  Barker  v.  Montana  Gold,  etc.,  Min. 
Co.,  (Mont.  1907)  89  Pac.  66. 

10.  Kreiling  v.  Nortrup,  215  111.  195,  74 
N.  E.  123  [affirming  116  111.  App.  448] 
(where  defendant  recognized  relator's  rights 
pending  the  dela}',  and  endeavored  to  secure 
them  to  him)  ;  People  v.  Baker,  49  Misc. 
(N.  Y.)  143,  97  N.  Y.  Suppl.  453  (holding 
that  a  year  and  a  half's  delay  by  a  policeman 
is  not  a  bar  to  a  suit  to  change  his  rating, 
he  having  made  continuous  efforts  in  the 
meantime  to  have  the  correction  made)  ; 
Meyer  v.  Beaver,  9  S.  D.  168,  68  N.  W. 
310. 

Ignorance  of  his  rights  does  not  as  a  rule 
excuse  a  relator's  delay.  People  v.  ^Maxwell, 
87  N.  Y.  App.  Div.  391,  84  N.  Y.  Suppl.  947. 
See,  however.  Matter  of  McDonald,  34  N.  Y. 
App.  Div.  512,  54  N.  Y.  Suppl.  525.  Conse- 
quently unsound  advice  of  counsel  is  no  ex- 
cuse. People  V.  Keating,  49  N.  Y.  App.  Div. 
123,  63  N.  Y.  Suppl.  71;  McDowell  v.  Dalton, 
33  Misc.  (N.  Y.)  359,  68  N.  Y.  Suppl.  419. 
But  the  delay  may  be  excused  by  the  fact 
that  the  law  is  unsettled  by  reason  of  con- 
flicting judicial  decisions,  and  that  litigation 
which  will  result  in  settling  the  law  is  pend- 
ing by  others.  People  v.  Lantry,  48  N.  Y. 
App.  Div.  131,  62  N.  Y.  SuT3pl.  630  [reversing 
27  Misc.  160,  57  N.  Y.  Suppl.  770];  People 
V.  Scannell,  27  Misc.  (N.  Y.)  662,  59  N.  Y. 
Suppl.  679. 

The  pendency  of  an  appeal  by  a  party  to 
a  suit  may  excuse  his  delay  in  applying  for 
mandamus  in  regard  to  the  subject-matter  of 
the  appeal.  Cahill  v.  San  Francisco  Super. 
Ct.,  145  Cal.  42,  78  Pac.  467 ;  In  re  Hohorst, 
150  U.  S.  653,  654,  14  S.  Ct.  221,  37  L.  ed. 
1211.  And  see  People  v.  Dalton,  52  N.  Y. 
App.  Div.  371,  65  N.  Y.  Suppl.  342. 

The  prosecution  of  other  proceedings  to 
obtain  his  rights  may  excuse  relator's  delay 
in  applying  for  mandamus.    Duke  v.  Turner, 

204  U.S.  623,  27  S.  Ct.  316,  51  L.  ed.   . 

And  see  Hill  v.  Fitzgerald,  (Mass.  1907)  79 
N.  E.  825;  State  v.  Smith,  172  Mo.  618,  73 
S.  W.  134.  See,  however.  State  i*.  Gibson, 
187  Mo.  536,  86  S.  W.  177;  People  v.  New 
York  Bd.  of  Education,  20  N.  Y.  App.  Div. 
452,  46  N.  Y.  Suppl.  782   [affirmed  in  158 
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directly  to  mandamus  proceedings  it  is  common  to  apply  them  by  analogy  ;  and 
wliile  it  is  difficult  to  lay  down  any  fixed  rule  as  to  the  time  when  the  writ  will 
be  barred,  it  may  be  said  in  a  general  way  that  it  must  be  brought  within  the 
period  hxed  for  that  particular  form  of  civil  action  or  proceeding  which  may  be 
brought  to  enforce  the  right  which  is  the  subject  of  the  writ and  on  the  other 
hand  that  mandamus  may  be  instituted  at  any  time  within  that  pei-iod.^^ 

C.  Parties — l.  Applicants,  Petitioners,  or  Relators  —  a.  In  General.  One 
member  of  a  public  board  may  in  an  otherwise  proper  case  institute  proceedings 
against  the  other  members  to  compel  them  to  perform  their  duties.^^  Ordinarily 
one  person  cannot  by  mandamus  enforce  the  private  right  of  another,^^  unless  he 
sues  in  a  representative  capacity  ;  and  in  this  latter  event  the  proceeding  should 
be  instituted  in  the  name  or  on  the  relation  of  the  real  party  in  interest.^^  A 


N.  Y.  125,  52  N.  E.  722],  holding  that  the 
persistent  prosecution  of  fruitless  proceed- 
ings in  defiance  of  decisions  of  the  courts  is 
no  excuse  for  the  delay. 

Reasonableness  of  delay  see  supra,  note  8. 

11.  California. —  Bates  v.  Gregory,  (1889) 
22  Pac.  683,  no  writ  for  refunding  bonds  after 
original  bonds  barred. 

/^tnots.— People  v.  Oran,  121  111.  650,  13 
N.  E.  726  [affirming  19  111.  App.  174].  And 
see  People  v.  Finley,  97  111.  App.  214. 

Michigan. —  Wilkinson  v.  Auditor-Gen., 
(1907)  110  N.  W.  123;  McRae  v.  Auditor- 
Gen.  (1906)  109  N.  W.  1122;  Avery  v.  Kra- 
kow Tp.  Bd.,  73  Mich.  622,  41  N.  W.  818. 

Montana. —  Territory  v.  Potts,  3  Mont. 
364. 

'New  York. —  People  v.  Chapin,  104  N.  Y. 
96,  10  N.  E.  141;  People  r.  Preston,  62  Hun 
185,  16  N.  Y.  Suppl.  488  [affirmed  in  131 
N.  Y.  644,  30  N.  E.  866]  (demand  necessary 
within  time  when  analogous  suit  must  be 
brought)  ;  People  v.  French,  12  Abb.  N.  Gas, 
156.  It  has  been  held  that  the  four  months' 
limitation  applicable  to  writs  of  certiorari 
will  be  applied.  People  v.  Greene,  87  N.  Y. 
App.  Div.  346,  84  N.  Y.  Suppl.  565.  And 
see  People  v.  Lantry,  48  N.  Y.  App.  Div. 
131,  62  N.  Y.  Suppl.  630  [reversing  27  Misc. 
160,  57  N.  Y.  Suppl.  770].  However,  the 
four  months'  limitation  prescribed  by  the 
Rev.  Charter,  §  302  (Laws  (1901),  c.  466)  for 
proceedings  for  reinstatement  on  the  police 
force,  does  not  apply  to  mandamus  insti- 
tuted to  secure  a  position  as  detective  ser- 
geant, to  which  a  police  officer  claims  to  be 
entitled.  People  v.  Greene,  supra.  And  Laws 
(1903),  c.  482,  §  6,  constituting  part  of  the 
charter  of  a  city,  limiting  the  time  for  com- 
mencement of  "  all  proceedings "  to  vacate 
or  reduce  assessments  to  one  year  has  no  ap- 
plication to  mandamus  proceedings  to  compel 
the  proper  officials  to  do  the  formal  act  of 
canceling  on  the  books  an  assessment  which 
has  been  adjudged  void  and  vacated  in  a 
suit  brought  for  that  purpose.  People  v. 
Brush,  115  N.  Y.  App.  Div.  688,  101  N.  Y. 
Suppl.  312. 

Ohio. —  State  v.  Cincinnati  School  Dist.  Bd. 
of  Education,  4  Ohio  Cir.  Ct.  97,  2  Ohio  Cir. 
Dec.  441. 

Oklahoma. —  Beadles  r.  Smvser,  (1906)  87 
Pac.  292;  Beadles  v.  Fry,  15  Okla.  428,  82 
Pac.  1041,  2  L.  R.  A.  N.  S.  855,  both  holding 
that  no  writ  will  issue  to  compel  payment 


of  a  judgment  after  the  right  to  issue  execu- 
tion or  revive  the  judgment  has  expired. 

South  Carolina. —  Milster  v.  Spartanburg, 
68  S.  C.  26,  46  S.  E.  539. 

United  States. —  McAleer  v.  Clay  County, 
42  Fed.  665;  U.  S.  v.  Oswego  Tp.,  28  Fed. 
55,  both  holding  that  a  writ  will  not  issue 
to  compel  a  tax  to  pay  a  judgment  after 
the  power  to  issue  an  execution  has  expired. 
In  Amy  v.  Galena,  7  Fed.  163,  10  Biss.  263, 
however,  the  contrary  is  held. 

England. —  Rex  v.  Agarsdley,  5  Dowl.  P.  C. 
19.  See,  however.  Ward  v.  Lowndes,  5  Jur. 
N.  S.  1124,  28  L.  J.  Q.  B.  265,  7  Wkly.  Rep. 
489. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  284. 

12.  Wilkinson  v.  Cheatham,  43  Ga.  258; 
Hanna  v.  Chalker,  136  Mich.  8,  98  N.  W. 
732  (holding  that  mandamus  to  compel  the 
issuance  of  county  orders  on  a  claim  allowed 
by  the  county  board  will  not  be  refused  on 
the  ground  of  laches,  the  statute  not  having 
run  against  the  claim)  ;  People  v.  West- 
chester County,  12  Barb.  (N.  Y.)  446.  And 
see  Harwood  v.  Brownell,  48  Iowa  657. 

This  is  not  always  so. —  Laches  may  exist 
although  a  less  time  than  the  statutory 
period  has  elapsed.  See  cases  cited  supra, 
note  8. 

13.  Cooper  v.  Nelson,  38  Iowa  440; 
Cooperrider  v.  State,  46  Nebr.  84,  64  N.  W. 
372. 

14.  People  V.  Morgan,  97  N.  Y.  App.  Div. 
267,  89  N.  Y.  Suppl.  832  (holding  that  a 
taxpayer  cannot  compel  the  payment  of 
damages  awarded  others  for  laying  out  a 
highway)  ;  People  v.  New  York,  20  Misc. 
(N.  Y.)  189,  45  N.  Y.  Suppl.  900.  And  see 
U.  S.  V.  Chandler,  2  Mackey  (D.  C.)  527. 

Necessity  of  clear  legal  right  in  petitioner 
see  supra,  11,  B,  1. 

15.  Tyler  v.  Houghton,  25  Cal.  26,  hold- 
ing that  the  trustee  of  an  express  trust  may 
as  such  institute  the  proceeding. 

Proceeding  in  behalf  of  infant. —  A  pro- 
ceeding to  compel  the  admission  of  a  child 
to  a  public  school  may  as  a  rule  be  insti- 
tuted by  the  father  (see  infra,  IX,  C,  1,  e, 

(II),  liote  50),  without  the  appointment 
of  a  guardian  ad  litem  (People  v.  Detroit 
Bd.  of  Education,  18  Mich.  400)  ;  but  in  some 
cases  the  proceeding  is  properly  brought  on 
the  relation  of  the  child  by  his  next  friend 

(Weir  V.  State,  161  Ind.  435,  68  N.  E.  1023  ^ 

16.  People  V.  Busti  Town  Canvassers,  32 

[IX,  C,  1,  a] 
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proceeding  in  the  name  of  a  public  or  j^rivate  corporation  as  relator  cannot  be 
maintained  unless  the  corporation  has  authorized  the  proceeding.^^ 

b.  The  State  —  (i)  Ah  Interehted  Party.  An  application  in  behalf  of  the 
state  must  be  made  in  the  name  of  the  state ;  and  the  same  is  true  where  the 
right  or  duty  sought  to  be  enforced  affects  the  state  in  its  sovereign  capacity  as 
distinguished  from  the  public  generally.^^ 

(ii)  As  Formal  Farty.^  Although  the  state  is  not  interested  in  its 
sovereign  capacity,  yet  where  the  right  or  duty  sought  to  be  enforced  is  a  public 
one,  the  weight  of  authority  is  to  the  effect  that  the  proceeding  should  be  insti- 
tuted in  its  name,^^  on  relation  of  the  party  applying  for  the  writ.^  Never- 
theless in  some  jurisdictions  the  state  need  not  be  made  a  formal  party  in  such 
a  case.^  Even  where  the  right  or  duty  in  question  is  a  private  one,  it  is  the  com- 
mon practice  to  institute  the  proceeding  in  the  name  of  the  state,^  on  relation  of  the 


Misc.  (N.  Y.)  123,  66  N.  Y.  Suppl.  199  (hold- 
ing that  a  stock-holder  in  a  corporation  who 
acts  as  agent  for  the  corporation  cannot 
apply  for  a  writ  in  his  individual  name  and 
without  making  the  corporation  a  party)  ; 
Com.  V.  Wilkes-Barre  Gas  Co.,  6  Kulp  (Pa.) 
328  (holding  that  an  agent  cannot  proceed  in 
his  own  name ) .  See,  however,  Tyler  v.  Hough- 
ton, 25  Cal.  26,  holding  that  the  trustee  of 
an  express  trust  may  apply  for  the  writ 
without  joining  the  beneficiary. 

Necessity  of  naming  state  as  formal  party 
see  infra,  IX,  C,  1,  b,  (ii). 

17.  People  V.  Blackhurst,  60  Hun  (N.  Y.) 
63,  15  N.  Y.  Suppl.  114  (holding  that  a  com- 
mittee of  a  private  corporation  whose  func- 
tions have  expired  cannot  institute  the  pro- 
ceeding on  relation  of  the  corporation)  ;  State 
V.  Sauk  Co.,  70  Wis.  485,  36  N.  W.  396  (hold- 
ing that  a  writ  issued  on  the  relation  of  a 
town  should  be  quashed  unless  it  appears  that 
the  applicant  was  directed  by  the  electors 
of  the  town  to  make  the  application).  See, 
however,  People  v.  Kingston,  101  N.  Y.  82, 
4  N.  E.  348,  holding  that  where  a  public 
board  passed  a  resolution  authorizing  the 
employment  of  counsel  named  "  in  all  matters 
in  litigation  "  growing  out  of  a  certain  mat- 
ter, and  authorizing  him  "  to  take  all  neces- 
sary and  proper  proceedings  in  the  name  of 
the  board,"  and  subsequently  a  committee  of 
its  members  was  appointed  with  full  power  to 
do  all  things  necessary  in  the  litigation,  au- 
thority was  conferred  to  institute  mandamus 
in  regard  to  such  matters. 

Implied  authority. — Where  township  bonds 
voted  in  aid  of  a  railway  company  have  been 
contracted  to  be  paid  by  the  company  to 
another  in  part  payment  for  work  done,  such 
other  person  has  implied  authority  to  use  the 
name  of  the  company  as  relator  in  a  proceed- 
ing against  the  town  to  compel  the  issuing 
of  the  bonds.  People  v.  Barnett,  91  111.  422. 

18.  Ex  p.  State,  113  Ala.  85,  21  So.  210. 

19.  lotca. —  Chance  v.  Temple,  1  Iowa  179. 
'New    York. —  Demarest   v.    Wickham,  63 

N.  Y.  320  {semhle)  ;  People  v.  Martin,  62 
Barb.  570  {semhle). 

North  Dakota. —  State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  164,  semhle. 

South  Carolina. —  Milster  v.  Spartanburg, 
68  S.  C.  26,  46  S.  E.  539  {semhle)-,  Bunion 

Latimer,  6  S.  C.  126. 

[IX.  C,  1,  a] 


Texas. —  Kimberly  v.  Morris,  87  Tex.  637, 
31  S.  W.  808,  semhle. 

Virginia. — Richmond  R.,  etc.,  Co.  v.  Brown, 
97  Va.  26,  32  S.  E.  775,  semhle. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  287. 

20.  Necessity  of  issuing  writ  in  name  of 
state:  Alternative  writ  see  infra,  IX,  F,  3, 
e,  (I)  Peremptory  writ  see  infra,  IX,  K, 
6,  a. 

21.  Arkansas. —  Moses  v.  Kearney,  31  Ark. 
261;  Ex  p.  Fuller,  25  Ark.  443. 

Colorado. —  Wheeler  v.  Northern  Colorado 
Irr.  Co.,  9  Colo.  248,  11  Pac.  103. 

Connecticut. — Peck  v.  Booth,  42  Conn.  271; 
Lyon  V.  Rice,  41  Conn.  245. 

Iowa. —  Price  v.  Harned,  1  Iowa  473. 

Missouri. —  State  v.  St.  Louis  Public 
Schools,  134  Mo.  296,  35  S.  W.  617,  56  Am. 
St.  Rep.  503;  State  v.  Bronson,  115  Mo.  271, 
21  S.  W.  1125. 

NeiD  York. —  People  v.  Martin,  62  Barb. 
570.  And  see  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289,  58  N.  E.  138  [modifying 
35  N.  Y.  App.  Div.  624,  54  N.  Y.  Suppl. 
1112]. 

North  Dakota.—  State  v.  Carey,  2  N.  D.  36, 
49  N.  W.  164,  semhle. 

Pennsylvania. —  Com.  v.  Huttel,  4  Pa. 
Super.  Ct.  95,  40  Wkly.  Notes  Cas.  71. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  287. 

22.  State  v.  St.  Louis  Public  Schools,  134 
Mo.  296,  35  S.  W.  617,  56  Am.  St.  Rep.  503; 
State  V.  Bronson,  115  Mo.  271,  21  S.  W.  1125. 
And  see  State  v.  Fvler,  48  Conn.  145;  People 
V.  Northern  Cent.  R.  Co.,  164  N.  Y.  289,  58 
N.  E.  138  [modifying  35  N.  Y.  App.  Div. 
624,  54  N.  Y.  Suppl.  1112]. 

23.  Milster  v.  Spartanburg,  68  S.  C.  26, 
46  S.  E.  539;  Kimberly  v.  Morris,  87  Tex. 
637,  31  S.  W.  808;  Richmond  R.,  etc.,  Co.  v. 
Brown,  97  Va.  26,  32  S.  E.  775. 

24.  Connecticut. —  State  i\  Towers,  71 
Conn.  657,  42  Atl.  1083. 

District  of  Columhia. —  Dancy  v.  Clark,  24 
App.  Cas.  487. 

Illinois. —  Higgins  v.  Galesburg,  96  111. 
App.  471. 

Indiana. —  Jessup  v.  Carey,  61  Ind.  584; 
Brower  v.  O'Brien,  2  Ind.  423. 

loioa. —  Chance  v.  Temple,  1  Iowa  179.  This 
rule  has  since  been  changed  by  statute.  Eden 
Independent  Dist.  No.  2  v.  Rhodes,  88  Iowa 
570,  55  N.  W.  524. 
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applicant.'^  However,  in  some  jurisdictions  it  is  neither  necessary  nor  proper^' 
to  institute  a  proceeding  to  enforce  a  private  right  or  duty  in  the  name  of  tlie 
state;  and  in  some  of  these  jurisdictions  such  a  proceeding  must  be  commenced, 
not  in  the  name  of  the  state  on  relation,  but  in  the  name  of  the  real  party  in 
interest.^    In  those  states  where  the  state  need  not  be  made  a  formal  party ,^  and 


Louisiana. —  Morris  v.  Womble,  30  La.  Ann. 
1312;  Malain  v.  Judge  Third  Judicial  Dist., 
29  La.  Ann.  793;  Bishop  v.  Marks,  15  La. 
Ann.  147. 

Montana. —  Territory  v.  Potts,  3  Mont. 
364. 

Nebraska. —  State  v.  Spicer,  36  Nebr.  469, 
64  N.  W.  849. 

Nevada. —  State  v.  Curler,  26  Nev.  347,  67 
Pac.  1075.  And  see  State  r.  McCullougli,  3 
Nev.  202. 

New  York. —  People  v.  Harwick,  48  N.  Y. 
App.  Div.  559,  62  N.  Y.  Suppl.  897;  People 
V.  Martin,  62  Barb.  570. 

North  Dakota.— 'State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  104. 

Ohio. —  State  v.  Perry  County,  5  Ohio  St. 
497. 

Oklahoma. —  Collett  v.  Allison,  1  Okla.  42, 
25  Pac.  510.  And  see  Rider  v.  Brown,  1  Okla. 
244,  32  Pac.  341. 

Tennessee. —  Whitesides  v.  Stuart,  91  Tenn. 
710,  20  S.  W.  245. 

Washington. —  State  v.  Douglas  County 
Super.  Ct.,  41  Wash.  439,  83  Pac.  1027;  State 
V.  Pacific  Brewing,  etc.,  Co.,  21  Wash.  451, 
58  Pac.  584,  47  L.  R.  A.  208. 

West  Virginia. —  State  r.  Wyoming  County 
Ct.,  47  W.  Va.  672,  35  S.  E.  059;  State  v. 
Long,  37  W.  Va.  266,  16  S.  E.  578. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  287. 

25.  Connecticut. —  State  v.  Towers,  71 
Conn.  057,  42  Atl.  1083. 

District  of  Columbia. —  Dancy  v.  Clark,  24 
App.  Cas.  487. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
State,  31  Fla.  482,  13  So.  103,  34  Am.  St. 
Rep.  30,  20  L.  R.  A.  419. 

Illinois. —  Ottawa  v.  People,  48  111.  233; 
Pike  County  v.  People,  11  111.  202. 

Indiana. —  Jessup  v.  Carey,  61  Ind.  584. 

loiva. —  Chance  V.  Temple,  1  Iowa  179. 

Montana. —  Territory  v.  Potts,  3  Mont.  364. 

Nebraska. —  Van  Horn  v.  State,  51  Xebr. 
232,  70  N.  W.  941 ;  State  v.  Spicer,  36  Nebr. 
469,  54  N.  W.  849. 

Nevada. —  State  v.  Curler,  26  Nev.  347,  67 
Pac.  1075. 

New  York. —  People  v.  Harwick,  48  N.  Y. 
App.  Div.  559,  62  N.  Y.  Suppl.  897. 

Ohio. —  State  v.  Perry  County,  5  Ohio  St. 
497. 

Oklahoma. —  Collett  v.  Allison,  1  Okla.  42, 
25  Pac.  516.  And  see  Rider  v.  Brown,  1  Okla. 
244,  32  Pac.  341. 

Tennessee. —  Whitesides  v.  Stuart,  91  Tenn. 
710,  20  S.  W.  245. 

Washington. —  State  V.  Pacific  Brewing, 
etc.,  Co.,  21  Wash.  451,  58  Pac.  584,  47  L.  R. 
A.  208. 

West  Virginia. —  State  v.  Wyoming  County 
Ct.,  47  W.  Va.  672,  35  S.  E.  959;  State  v. 
Long,  37  W.  Va.  266,  16  S.  E.  578. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  287. 


The  fact  that  the  proceeding  is  instituted 
in  the  name  of  the  state  alone  without  a  re- 
lator is  not  fatal  to  the  issuance  of  a  writ 
in  the  name  of  the  state  on  the  applicant's 
relation.  People  v.  Monticello,  35  Misc. 
(N.  Y.)  675,  72  N.  Y.  Suppl.  350.  See  People 
V.  Parmerter,  158  N.  Y.  385,  53  N.  E.  40 
[reversing  19  N.  Y.  App.  Div.  63-^,  40  N.  Y. 
Suppl.  1098]. 

26.  District  of  Columbia. — Bundy  v.  U.  S., 

25  App.  Cas.  459;  Dancy  v.  Clark,  24  App. 
Cas.  487. 

Illinois. — Higgins  v.  Galesburg,  96  111.  App. 
471. 

Iowa. —  Eden  Independent  Dist.  No.  2  v. 
Rhodes,  88  Iowa  570,  55  N.  W.  524. 

Louisiana. —  State  v.  Cole,  33  La.  Ann. 
1356;  Morris  v.  Womble,  30  La.  Ann.  1312; 
Malain  v.  Judge  Third  Judicial  Dist.,  29  La. 
Ann.  793. 

North  Carolina. —  Brown  v.  Turner,  70 
N.  C.  93. 

South  Carolina. —  Lord  v.  Bates,  48  S.  C. 
95,  26  S.  E.  213,  24  S.  E.  755. 

West  Virginia. —  State  v.  Wyoming  County 
Ct.,  47  W.  Va.  672,  35  S.  E.  959;  State  v. 
Long,  37  W.  Va.  266,  16  S.  E.  578. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  287. 

27.  Ex  p.  Fuller,  25  Ark.  443;  Myers  c. 
State,  61  Miss.  138;  Com.  u.  Huttel,  4  Pa. 
Super.  Ct.  95,  40  Wkly.  Notes  Cas.  71;  Port- 
land Stone  Ware  Co.  v.  Taylor,  17  R.  I.  33, 
19  Atl.  1086. 

28.  California. —  People  v.  Pacheco,  29  Cal. 
210. 

Colorado. —  Wheeler  v.  Northern  Colo.  Irr. 
Co.,  9  Colo.  248,  11  Pac.  103  {semhle)  ;  Stod- 
dard V.  Benton,  6  Colo.  508. 

A^a?isas.— State  f.  Nichols,  (1903)  73  Pac. 
50;  Shull  V.  Gray  County,  54  Kan.  101,  37 
Pac.  994;  Hagerty  v.  Arnold,  13  Kan.  367; 
State  V.  Jefferson  County,  11  Kan.  66;  State 
V.  Marston,  6  Kan.  524. 

Oklahoma. —  See  Rider  v.  Brown,  1  Okla. 
244,  32  Pac.  341. 

South  Dakota. —  Ileintz  v.  Moulton,  7  S.  D, 
272,  64  N.  W.  135;  Howard  v.  Huron,  5 
S.  D.  539,  59  N.  W.  833,  26  L.  R.  A.  493; 
Smith  V.  Lawrence,  2  S.  D.  185,  49  N.  W.  7. 

Texas. —  Elser  v.  Ft.  Worth,  (Civ.  App. 
1894)  27  S.  W.  739. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  287. 

Compare  Ex  p.  Fuller,  25  Ark.  443;  Eden 
Independent  Dist.  No.  2  v.  Rhodes,  88  Iowa 
570,  55  N.  W.  524. 

Contra.— State  v.  Carey,  2  N.  D.  36,  49 
N.  W.  164.  And  see  Chumasero  v.  Potts,  2 
Mont.  242. 

29.  State  v.  Marston,  6  Kan.  524;  Heintz 
i;.  Moulton,  7  S.  D.  272,  64  N.  W.  135; 
Howard  v.  Huron,  5  S.  D.  539,  59  N.  W.  833, 

26  L.  R.  A.  493;  Smith  v.  Lawrence,  2  S.  D. 
185,  49  N.  W.  7;  State  v.  Long,  37  W.  Va. 
266,  16  S.  E.  578. 

[IX,  C,  1,  b,  (II)] 
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in  some  states  even  where  the  state  must  be  joined,^^  the  appUcant  may  be  known 
as  plaintiff. 

e.  Municipal  Corporations.^^  A  municipal  corporation,  whatsoever  its  nature, 
may  institute  niaiidamiis  ^^roceediiigs  to  enforce  its  rights  in  a  proper  case.^^ 

d.  Public  Officers  —  (i)  State  Officers  —  (a)  Generally.  State  officers 
may  bring  mandamus  to  compel  the  performance  of  official  duties  falling  imder 
their  supervision  or  the  performance  of  which  is  necessary  to  enable  them  to 
perform  their  own  duties.^^ 

(b)  Attorney -General.  Where  the  question  is  one  of  public  right  affecting 
the  jurisdiction,  franchises,  or  prerogatives  of  the  state  at  large,  the  interests  of 
public  justice,  or  the  right  of  liberty  of  the  people,  the  proceeding  may  be 
instituted  by  tlie  attorney-general.^* 


30.  State  v.  Carey,  2  N.  D.  36,  49  N.  W. 
164.  Contra,  Territory  v.  Potts,  3  Mont.  364. 

31.  Right  of  particular  municipal  boards, 
commissions,  and  officers  to  institute  proceed- 
ing see  infra,  IX,  C,  1,  d,  (ii),  (m). 

33.  California. — People  v.  Alameda  County, 
26  Cal.  641,  mandarrius  by  one  county  to 
another  to  compel  the  levy  of  a  tax  for  its 
benefit. 

Illinois. —  People  v.  Upham,  221  111.  555, 
77  N.  E.  931. 

Kansas. —  State  v.  Missouri  Pac.  K.  Co., 
33  Kan.  176,  5  Pac.  772,  semhle,  mandamus 
to  compel  railroad  company  to  build  viaduct 
over  tracks  at  street  crossings. 

Maine. —  Brunswick  V.  Bath,  90  Me.  479, 
38  Atl.  532,  mandamus  by  town  against  city 
to  compel  it  to  repair  a  common  bridge. 

New  Jersey. —  Bridgeton  v.  Bridgeton,  etc., 
Traction  Co.,  62  N.  J.  L.  592,  43  Atl.  715, 
45  L.  R.  A.  837,  mandamus  by  city  to  en- 
force street  railroad  duty. 

New  York. —  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289,  58  N.  E.  138;  People 
V.  Rome,  etc.,  R.  Co.,  103  N.  Y.  95,  8  N.  E. 
369,  semhle,  mandamus  to  compel  railroad 
company  to  erect  and  maintain  station. 

Ohio.—  Stsiie  v.  Craig,  21  Ohio  Cir.  Ct. 
13,  11  Ohio  Cir.  Dec.  348,  mandamus  by  vil- 
lage to  compel  the  levy  of  a  tax  by  county. 

Texas. —  Elser  v.  Ft.  Worth,  (Civ.  App. 
1894)  27  S.  W.  739,  mandamus  to  compel 
city  treasurer  to  pay  warrants  issued  to  pur- 
chase bonds  not  to  be  delivered  until  the 
money  is  paid  on  the  warrants. 

Washington. —  Northern  Pac.  R.  Co.  v.  Ter- 
ritory, 3  Wash.  Terr.  303,  13  Pac.  604  [re- 
versed on  other  grounds  in  142  U.  S.  492,  12 
S.  Ct.  283,  35  L.  ed.  1092]. 

If  the  municipality  has  no  beneficial  inter- 
est in  the  action  sought  to  be  enforced,  the 
writ  will  not  issue  at  its  instance.  Bangor 
V.  Penobscot  County  Com'rs,  87  Me.  294,  32 
Atl.  903,  holding  that  a  city  cannot  compel 
a  county  to  pay  fees  due  city  officers. 

The  legality  of  the  organization  of  a  mu- 
nicipality cannot  be  attacked  in  a  mandamus 
proceeding  instituted  by  it  (How  v.  State, 
89  Ind.  249;  School  Dist.  No.  115  v.  School 
Dist.  No.  54,  34  Oreg.  97,  55  Pac.  98)  or 
against  its  officers  (Alderton  v.  Binder,  81 
Mich.  133,  45  N.  W.  968).  And  see  Munici- 
pal Corporations. 

33.  State  v.  Hamilton,  5  Ind.  310  (holding 

[IX,  C,  1,  b,  (ii)] 


that  the  state  auditor  is  a  proper  relator  in 
proceedings  to  compel  a  railroad  company  to 
furnish  a  list  of  stock  for  taxation)  ;  State 
V.  Holcomb,  46  Nebr.  612,  65  N.  W.  873 
(warden  of  penitentiary)  ;  Harris  v.  State, 
96  Tenn.  496,  34  S.  W.  1017  (state  board 
of  examiners  of  assessments  of  the  distribu- 
table propertv  of  railroad)  ;  State  v.  Gray- 
beal,  (W.  Va.  1906)  55  S.  E.  398  (holding 
that  the  state  tax  commissioner  may  bring 
mandamus  to  compel  an  assessment  of  taxes). 

The  governor  may  bring  mandamus  to  com- 
pel the  sealing  of  the  commission  of  a  United 
States  senator  (State  v.  Crawford,  28  Fla. 
441,  10  So.  118,  14  L.  R.  A.  253),  and,  when 
specially  authorized,  to  compel  performance 
of  an  official  duty  (Russell  v.  Ayer,  120  N.  C. 
180,  27  S.  E.  133,  37  L.  R.  A.  246). 

34.  Alabama.— Ex  p.  State,  113  Ala.  85, 
21  So.  210,  mandamus  to  correct  errors  in 
criminal  case. 

California. —  People  v.  Budd,  (1897)  47 
Pac.  594,  semhle. 

Connecticut. —  State  v.  Hartford,  etc.,  R. 
Co.,  29  Conn.  538,  mandamus  to  compel  a 
railroad  to  operate  its  road. 

Delaware. —  State  v.  Wilmington  Bridge 
Co.,  3  Harr.  312,  mandamus  to  compel  per- 
formance of  any  public  duty. 

Florida. —  State  v.  Johnson,  30  Fla.  433, 
11  So.  845,  18  L.  R.  A.  410,  mandamus  to 
compel  suspended  officer  to  deliver  up  office. 

Kansas. —  State  v.  Hamilton  County 
Com'rs,  35  Kan.  640,  11  Pac.  902  (mandamus 
to  compel  county  commissioners  to  hold  their 
offices  at  the  county-seat)  ;  State  v.  Mc- 
Laughlin, 15  Kan.  228.  22  Am.  Rep.  264; 
Bobbett  V.  State,  10  Kan.  9  (the  last  two 
cases  involving  a  public  duty ) . 

Louisiana. —  See  State  v.  Dubuclet,  27  La. 
Ann.  29. 

ifame.— Weeks  v.  Smith,  81  Me.  538,  18 
Atl.  325,  mandamus  to  enforce  public  right. 

Massachusetts. —  Atty.-Gen.  v.  Old  Colony 
R.  Co.,  160  Mass.  62,  35  N.  E.  252,  22  L.  R.  A. 
112  (mandamus  to  compel  railroad  to  re- 
deem and  accept  its  own  tickets)  ;  Atty.-Gen. 
V.  Boston,  123  Mass.  460. 

Michigan. —  People  v.  Green,  29  Mich.  121. 

Nehraslca. —  West  Point  Water  Power,  etc., 
Co.  V.  State,  49  Nebr.  218,  66  N.  W.  6,  man- 
damus to  remedy  public  wrong.  See  also 
State  V.  Fremont,  etc.,  R.  Co.,  22  Nebr.  313, 
35  N.  W.  118. 
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(ii)  County  Officers  —  (a)  Generally.  County  officers  may  bring  man- 
damus to  compel  the  performance  of  duties  over  which  they  have  supervision  or 
the  performance  of  which  is  necessary  to  the  performance  of  their  own  duties.^^ 

(Ej  County  Attorney.  The  district  or  county  attorney  is  the  proper  officer  to 
bring  mandamus  to  compel  the  performance  of  duties  affecting  tlie  people  of  the 
county  and  the  administration  of  justice  therein.^^ 


'New  York. —  People  v.  State  Bd.  of  Can- 
vassers, 129  N.  Y.  360,  29  N.  E.  345,  14 
L.  R.  A.  640. 

North  Dakota. —  State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  164,  holding  that  where  the 
remedy  concerns  the  state  as  such,  the  writ 
should  be  applied  for  by  the  attornej'-general, 
or  if  not  by  him,  the  application  should  at 
least  have  his  assent, 

0/mo.— State  i:  Preble  County,  6  Ohio  S. 
&  C.  PI.  Dec.  268,  4  Ohio  N.  P.  177,  man- 
damus to  compel  filing  of  financial  reports  by 
county  commissioners. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  288. 

However,  an  application  for  a  writ  of 
mandate  to  compel  the  performance  of  some 
act  in  which  a  large  number  of  individuals 
are  interested,  which  is  made  in  the  name 
of  the  people  and  is  not  signed  by  the  at- 
torney-general but  by  an  attorney  of  the  re- 
lator, will  not  be  dismissed  because  not  made 
in  the  name  of  someone  interested,  if  the 
attorney-general  unites  in  the  brief  in  sup- 
port of  the  application.  People  v.  San  Fran- 
cisco, 36  Cal.  595. 

Mandamus  proceedings  in  the  supreme 
court  should  be  instituted  by  the  attorney- 
general  or  with  his  consent,  or  his  refusal 
to  act  or  to  consent  be  shown.  People  v. 
Pacheco,  29  Cal.  210;  Wheeler  v.  Northern 
Colorado  Irr.  Co.,  9  Colo.  248,  11  Pac.  103. 
And  see  Ex  p.  State,  113  Ala.  85,  21  So.  210; 
People  V.  Green,  29  Mich.  121. 

The  attorney-general  has  no  standing  to 
institute  mandamus  to  compel  a  criminal  ex- 
amination of  a  city  police  justice  where  the 
alleged  crime  does  not  aff'ect  the  public  in- 
terest but  is  one  against  individual  property 
Jnterests  (People  v.  Police  Justice,  41  Mich. 
22*4,  2  N.  W.  25)  ;  nor  to  compel  municipal 
officers  to  repay  moneys  into  the  city  treas- 
ury (Atty.-Gen.  v.  Detroit,  107  Mich.  92,  64 
N,  W.  1057);  nor  to  compel  a  railroad  com- 
pany to  erect  and  maintain  a  station  in  a 
town  pursuant  to  a  contract  between  the 
company  and  the  town,  since  a  writ  applied 
for  by  the  attorney-general  in  behalf  of  the 
people  may  be  issued  only  to  subserve  a 
public  interest  and  to  protect  a  public  right 
(People  V.  Rome,  etc.,  R.  Co.,  103  N.  Y.  95, 
8  N.  E.  369).  And  see  Com.  v.  New  York, 
etc.,  R.  Co.,  138  Pa.  St.  58,  20  Atl.  951. 
Nor  can  the  attorney-general  institute  pro- 
ceedings to  determine  who  are  entitled  to 
vote  at  elections  for  trustees  or  at  other 
corporate  meetings  of  the  stock-holders  of  a 
rivate  stock  corporation.  Atty.-Gen.  v.  Al- 
ion  Academy,  etc.,  52  Wis.  469,  9  N.  W. 
391. 

Special  counsel  for  the  state  railroad  com- 
missioners may  by  statute  in  Florida  insti- 
tute the  proceeding  when  so  directed  by  the 


commissioners.  State  v.  Jacksonville  Ter- 
minal Co.,  41  Fla.  377,  27  So.  225. 

35.  Florida. —  State  v.  Croom,  48  Fla.  176, 

37  So.  303  (mandamus  by  circuit  court  clerk 
to  state  controller  to  compel  payment  of 
funds  for  witnesses  and  jurors)  ;  Holland  v. 
State,  23  Fla.  123,  1  So.  521  (mandamus 
by  county  board  to  compel  sheriff  to  furnish 
convict  labor ) . 

Georgia. —  Polk  v.  James,  68  Ga.  128  (man- 
damus by  county  road  officers  to  compel  pur- 
chase of  county  site)  ;  Manor  v.  McCall,  5 
Ga.  522  (mandamus  by  court-house  commis- 
sioners to  compel  levy  of  tax). 

Indiana. —  Wolfe  v.  State,  90  Ind.  16,  man- 
damus by  county  treasurer  to  compel  pay- 
ment of  county  funds  by  state. 

New  York. —  People  v.  Kingston,  101  N.  Y. 
82,  4  N.  E.  348,  county  supervisors. 

Texas. —  Jernigan  r.  Finley,  90  Tex.  205, 

38  S.  W.  24,  mandamus  by  county  treasurer 
to  compel  state  controller  to  issue  warrant 
for  county  funds. 

Washington. —  State  v.  Headlee,  22  Wash. 
126,  60  Pac.  126,  mandamus  by  county  board 
to  compel  auditor  to  perform  duty. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  288. 

Mandamus  does  not  lie  at  the  instance  of 
a  clerk  of  one  of  the  district  courts  of  the 
parish  of  Orleans  to  regulate  the  jurisdiction 
of  the  several  courts  of  the  parish  (State 
V.  Walton,  24  La,  Ann.  115)  ;  at  the  instance 
of  a  justice  of  the  peace  to  compel  the  ad- 
mission of  another  justice  to  a  town  board, 
where  he  has  no  right  to  act  thereon  (Gron- 
din  V.  Logan,  88  Mich.  247,  50  N.  W.  130)  ; 
at  the  instance  of  a  health  board  against 
a  county  to  compel  payment  to  individuals 
of  debts  incurred  by  the  board  (People  v. 
Monroe  County,  18  Barb.  (N.  Y.)  567);  at 
the  instance  of  a  county  board  to  compel  a 
turnpike  company  to  repair  its  bridge  ( State 
V.  Zanesville,  etc..  Turnpike  Road  Co.,  16  Ohio 
St.  308)  ;  or  at  the  instance  of  a  justice  of 
the  peace  to  compel  payment  of  town  orders 
due  to  third  persons  (Cook  v.  Peacham,  50 
Vt.  231). 

36.  Alabama. —  Benners  v.  State,  124  Ala. 
97,  26  So.  942,  mandamus  to  co^npel  justice 
to  issue  warrant  of  arrest. 

Connecticut. —  Doolittle  v.  Branford,  59 
Conn.  402,  22  Atl.  336;  State  v.  Fyler,  48 
Conn.  145;  State  v.  Hartford,  etc.,  R.  Co., 
29  Conn.  538. 

Kansas. —  State  v.  Missouri  Pac.  R.  Co.,  33 
Kan.  176,  5  Pac.  772;  State  v.  Faulkner,  20 
Kan.  541  (mandamus  to  compel  performance 
of  duty  by  officer  of  city  in  county)  ;  Bobbett 
V.  State,  10  Kan.  9. 

Michigan. —  People  v.  Swift,  59  Mich.  529, 
26  N,  W.  694,  mandamus  to  compel  inferior 
court  to  try  a  criminal  case. 
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(in)  Other  Municipal  Officers.    The  rules  governing  the  right  of  state 
and  county    officers  generally  to  institute  mandamus  proceedings  are  likewise 
applicable  to  municipal  officers  in  general.^^ 


New  York. —  People  v.  State  Bd.  of  Can- 
vassers, 129  N.  Y.  360,  29  N.  E.  345,  14 
L.  R.  A.  646.  And  see  People  v.  Tracy,  1 
Den.  617. 

North  Carolina. —  Mott  v.  Forsyth  County, 
126  N.  C.  866,  36  S.  E.  330,  mandamus  by 
solicitor  of  superior  court  to  compel  county 
commissioners  to  draw  a  grand  jury. 

Pennsylvania. —  Com.  v.  Marshall,  3  Wkly. 
Notes  Cas.  182,  mandamus  to  compel  erection 
of  court-house. 

Washington.-  -  State  v.  Yakima  County 
Super.  Ct.,  4  Wash.  30,  29  Pac.  764. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Washington  Terr.,  142  U.  S.  492,  12  S.  Ct. 
283,  35  L.  ed.  1092  [reversing  3  Wash.  Terr. 
303,  13  Pac.  604],  mandamus  to  compel  rail- 
road to  erect  and  maintain  station. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  288. 

However,  an  application  by  the  state  to 
the  supreme  court  for  a  mandamus  to  a 
trial  court  in  the  body  of  which  the  state 
is  not  named  as  a  party  and  which  is  signed 
by  the  solicitor  for  the  county  in  which  the 
cause  is  tried  is  not  properly  made  and  will 
be  dismissed.  Eoo  p.  State,  113  Ala.  85,  21 
So.  210. 

Whether  a  deputy  solicitor  of  a  county  has 

authority  to  institute  mandamus  proceedings 
in  the  name  of  the  state  in  a  criminal  case 
admits  of  grave  doubt.  Shields  v.  State,  86 
Ala.  584,  6  So.  271. 

37.  See  supra,  IX,  C,  1,  d,  (i),  (a). 

38.  See  supra,  IX,  C,  1,  d,  (ii),  (a). 

39.  See  cases  cited  infra,  this  note. 

City  officers  may  institute  mandamus  pro- 
ceedings. People  V.  Kilduff,  15  111.  492,  60 
Am.  Dec.  769  (mandamus  by  mayor  to  se- 
cure the  books  of  his  office)  ;  Webster  v. 
Wheeler,  119  Mich.  601,  78  N.  W.  657  (man- 
damus by  city  collector  to  secure  return  of 
tax  moneys  paid  by  him  by  mistake)  ;  People 
V.  Kent  County,  38  Mich.  421  (city  attorney); 
Hugg  V.  Camden,  39  N.  J.  L.  620  (mandamus 
by  city  attorney  to  compel  council  to  sell 
land  for  taxes )  ;  Monongahela  v.  Monongahela 
Electric  Light  Co.,  3  Pa.  Dist.  63,  12  Pa. 
Co.  Ct.  529  (mandamus  by  street  committee 
to  compel  change  of  light  poles)  ;  South  St. 
Bridge  Com'rs  v.  Philadelphia,  3  Brewst. 
(Pa.)  596,  7  Phila.  298  (mandamus  by  bridge 
commissioners  to  enforce  payment  of  ex- 
penses) ;  Com.  V.  Olyphant,  2  Lack.  Leg.  N. 
(Pa.)  234  (mandamus  by  burgess  to  compel 
council  to  perform  duty);  Com.  v.  Bullock, 
2  Montg.  Co.  Rep.  (Pa.)  5  (mandamus  by 
council  against  mayor  to  compel  signing  of 
ordinance).  However,  a  mayor  authorized  to 
certify  a  vacanc,y  in  the  office  of  dispenser 
cannot  bring  mandamus  to  compel  the  pro- 
bate judge  to  call  a  meeting  of  the  county 
commissioners  to  furnish  names  for  a  suc- 
cessor to  the  office  (Rose  v.  Lampley,  (Ala. 
1906)  41  So.  521)  ;  and  a  city  police  justice 
has  no  authority  to  proceed  against  the 
county  supervisors  to  compel  them  to  audit 
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and  allow  to  the  city  the  fees  charged  by  the 
Police  Act  upon  the  county  in  cases  tried 
before  him  (People  v.  Kent  County,  supra)  ; 
nor  can  bridge  commissioners  sue  to  enforce 
payment  of  interest  on  bonds  issued  to  build 
the  bridge  (South  St.  Com'rs  v.  Philadelphia, 
supra).  And  a  metropolitan  district  board 
of  works,  as  the  local  sanitary  authority, 
have  no  specific  legal  interest  entitling  them 
to  a  mandamus  directing  the  local  board  of 
guardians  to  enforce  the  provisions  of  the 
Vaccination  Acts.  Reg.  v.  Lewisham  Union, 
[1897]  1  Q.  B.  498,  61  J.  P.  151,  66  L.  J. 
Q.  B.  403,  76  L.  T.  Rep.  N.  S.  324,  45  Wkly. 
Rep.  346.  And  see  Com.  v.  Olyphant,  2  Lack. 
Leg.  N.  (Pa.)  234;  Reg.  v.  Gore  Dist.  Coun- 
cil, 5  U.  C.  Q.  B.  357. 

School  officers  may  sue  out  a  writ  of  man- 
damus.—State  V.  White,  116  Ala.  202,  23  So. 
31  (mandamus  by  school  treasurer)  ;  How 
V.  State,  89  Ind.  249  (mandamus  by  school 
trustees  to  compel  payment  of  money  appor- 
tioned to  a  school  township)  ;  Hooper  v.  Far- 
ren,  85  Md.  587,  37  Atl.  430  (mandamus  by 
one  school-board  against  another  for  posses- 
sion of  apartments  and  books  and  papers)  ; 
State  V.  Bronson,  115  Mo.  271,  21  S.  W.  1125 
(mandamus  by  president  of  school-book  com- 
mission to  secure  use  of  text-books)  ;  State 
V.  Wallichs,  13  Nebr.  278,  13  N.  W.  627. 
However,  mandamus  will  not  lie  by  two  mem- 
bers of  a  board  of  school  directors  against  a 
third  to  compel  him  to  sign  warrants  in  pay- 
ment of  teachers'  salaries,  since  they  have 
no  beneficial  interest  in  the  subject  of  liti- 
gation. State  V,  James,  14  Wash.  82,  44 
Pac.  116. 

Township  officers  may  sue  out  the  writ. 

Cole  V.  State,  131  Ind.  591,  31  N.  E.  458 
(mandamus  by  town  trustee  to  compel  au- 
ditor to  assess  school  tax)  ;  Pearsons  v.  Ran- 
lett,  110  Mass.  118  (mandamus  by  the  board  of 
water  commissioners  of  a  town  to  compel  the 
town  treasurer  to  deliver  water  bonds  to 
the  board)  ;  Com.  v.  New  York,  etc.,  R.  Co., 
138  Pa.  St.  58,  20  Atl.  951  [affirming  7  Pa. 
Co.  Ct.  407]  (mandamus  by  road  officers  to 
compel  railroad  company  to  restore  high- 
way) ;  Whitemarsh  Tp.  v.  Philadelphia,  etc., 
R.  Co.,  8  Watts  &  S.  (Pa.)  365  (raandamus 
by  town  supervisors  to  compel  railroad  to 
build  highway)  ;  Walter  v.  Belding,  24  Vt. 
658  (mandamus  by  town-clerk  to  secure 
records ) .  However,  a  committee  appointed  by 
a  town  to  audit  the  accounts  of  the  over- 
seers of  the  poor,  and  to  demand  and  re- 
ceive from  them  town  books  of  account  held 
by  the  overseers  in  their  official  capacity 
have  no  such  property  in  the  books  as  will 
authorize  them  to  apply  in  their  own  names 
for  a  mandamus  to  compel  the  surrender  of 
the  books.  Bates  v.  Plymouth,  14  Gray 
(Mass.)  163.  And  selectmen  cannot  bring 
mandamus  against  the  town  treasurer  to  com- 
pel to  pay  an  order  drawn  by  them  on  him 
for  a  town  debt.    Lexington  v.  Mulliken,  7 
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e.  Right  of  Private  Individual  op  Corporation  to  Enforce  Public  Right  or 

Duty  —  (i)  General  Rules.  The  authorities  are  not  in  harmony  as  to  the  right 
of  an  individual  to  enforce  a  public  right  or  to  compel  the  performance  of  a  pub- 
lic duty  by  mandamus.  In  some  jurisdictions  the  proceedings  must  be  instituted 
by  the  proper  public  ofHcer,  and  a  private  individual  is  not  entitled  to  the  writ 
unless  he  has  a  special  and  peculiar  interest  in  the  enforcement  of  the  right  or 
the  performance  of  the  duty  apart  from  his  interest  as  one  of  the  general  public.^ 
In  other  jurisdictions,  on  the  other  hand,  if  the  public  right  or  duty  affects  the 
people  at  large  or  the  people  of  a  particular  governmental  district,  or  a  particular 
class  of  the  people,  such  as  voters  or  taxpayers,  any  one  of  the  people  at  large  or 
of  the  district  affected,  or  any  member  of  the  class  in  question,  may  enforce  the 
right  or  compel  performance  of  the  duty  regardless  of  any  special  or  peculiar 


Gray  (Mass.)  280.  Nor  can  a  town  council 
compel  the  town  treasurer  to  pay  orders  is- 
sued by  it  in  favor  of  one  who  has  furnished 
material  to  the  town.  Portland  Stone  Ware 
Co.  V.  Taylor,  17  R.  I.  33,  19  Atl.  108G.  The 
fact  that  a  proceeding  in  the  name  of  a  town 
is  brought  by  the  town  agent  instead  of  the 
town  clerk  is  not  a  fatal  irregularity.  Walter 
f.  Belding,  supra. 

40.  Connecticut. —  Atwood  v.  Partree,  56 
Conn.  80,  14  Atl.  85;  Peck  v.  Booth,  42 
Conn.  271;  Lyon  r.  Rice,  41  Conn.  245.  See, 
however.  State  v.  Fyler,  48  Conn.  145. 

Iowa. —  Moore  v.  Cort,  43  Iowa  503;  Welch 
i".  Mahaska  County,  23  Iowa  199.  And  see 
Boardman  v.  Marshalltown  Grocery  Co.,  105 
Iowa  445,  75  N.  W.  343;  State  v.  Davis 
County  Judge,  2  Iowa  280.  See,  however, 
Hancock  v.  Perry  Dist.  Tp.,  78  Iowa  550, 
43  N.  W.  527 :  Hightower  v.  Overhaulser,  65 
Iowa  347,  21' N.  W.  671;  State  v.  Bailey, 
7  Iowa  390;  State  v.  Marshall  County  Judge, 
7  Iowa  186. 

Kansas. — Adkins  v.  Doolen,  23  Kan.  659; 
Reedy  r.  Eagle,  23  Kan.  254;  Turner  v.  Jef- 
ferson County,  10  Kan.  16;  Bobbett  v.  State, 
10  Kan.  9.  See,  however,  Carey  Salt  Co.  v. 
Hutchinson,  72  Kan.  99,  82  Pac.  721. 

Louisiana. —  State  v.  Walton,  24  La.  Ann. 
115.  And  see  State  v.  Dubuclet,  28  La.  Ann. 
85.  See,  however,  Watts  v.  Carroll  Police 
Jury,  11  La.  Ann.  141. 

Maine. —  Robbins  v.  Bangor  R.,  etc.,  Co., 
100  Me.  496,  62  Atl.  136,  1  L.  R.  A.  N.  S. 
963;  Weeks  v.  Smith,  81  Me.  538,  18  Atl. 
325;  Mitchell  v.  Boardman,  79  Me.  469,  10 
Atl.  452;  Sanger  v.  Kennebec  County,  25 
Me.  291. 

Massachusetts. —  Pearsons  v.  Ranlett,  110 
Mass.  118;  In  re  Wellington,  16  Pick.  87,  26 
Am.  Dec.  631. 

j^^eio  Jersey. —  State  v.  Hollinshead,  47 
N.  J.  L.  439,  2  Atl.  244.  And  see  State  v. 
Williams,  41  N.  J.  L.  332,  32  Am.  Rep.  219. 
Contra,  State  v.  Camden  City  Council,  39 
N.  J.  L.  620. 

Pennsylvania. —  Stegmaier  v.  Jones,  203 
Pa.  St.  47,  52  Atl.  56  [affirming  10  Kulp 
496] ;  Com.  V.  Mitchell,  82  Pa.  St.  343 ;  Heff- 
ner  v.  Com.,  28  Pa.  St.  108;  Com.  v.  West- 
field  Borough,  11  Pa.  Co.  Ct.  369;  In  re 
Forty  Fort,  6  Kulp  65 ;  Com.  v.  Park,  9  Phila. 
481;  Com.  V.  McCallin,  33  Pittsb.  Leg.  J.  152. 
See,  however,  Cheatham  v.  McCormick,  178 
Pa.  St.  186,  35  Atl.  631  [reversing  38  Wklv. 
[26] 


Notes  Cas.  124] ;  Kaine  v.  Com.,  101  Pa.  St. 
490;  Com.  V.  Bair,  5  Pa.  Dist.  488;  Com.  v. 
Doyleston,  16  Pa.  Co.  Ct.  161;  Com.  v.  Dick- 
inson, 3  Brewst.  561. 

Rhode  Island. —  Williams  v.  Champlin,  26 
R.  I.  416,  59  Atl.  75  (semhle) O'Brien  v. 
Pawtucket,  18  R.  I.  113,  25  Atl.  914.  See, 
however,  Portland  Stone  Ware  Co.  v.  Tay- 
lor, 17  R.  I.  33,  19  Atl.  1086. 

South  Carolina. —  State  v.  Charleston 
Light,  etc.,  Co.,  68  S.  C.  540,  47  S.  E.  979. 
But  see  Garrison  v.  Laurens,  55  S.  C.  551, 
33  S.  E.  577. 

England. —  Reg.  v.  Frost,  8  A.  &  E.  822,  2 
Jur.  966,  1  P.  &  D.  79,  1  W.  W.  &  H.  664, 
35  E.  C.  L.  861. 

Canada. —  Hislop  v.  McGillivray  Tp.  Corp., 
17  Can.  Sup.  Ct.  479  [affirming  15  Ont.  App. 
687  [affirming  15  Ont.  App.  687  {affirming 
12  Ont.  749)]:  Reg.  v.  Gore  District  Council, 
5  U.  C.  Q.  B.  357.  See  also  on  this  question 
Reg.  V.  Bruce  Municipal  Council,  11  U.  C. 
C.  P.  575. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  54 
et  seq.,  289.  And  see  cases  cited  infra,  note 
43. 

Beneficial  interest. —  In  several  states  it  is 
provided  by  statute  that  the  writ  may  issue 
at  the  instance  of  the  person  "  beneficially 
interested  "  in  having  the  right  enforced  or 
the  duty  performed.  Fritts  v.  Charles,  145 
Cal.  512,  75  Pac.  1057;  ElHs  v.  Workman, 
144  Cal.  113,  77  Pac.  822;  People  v.  Budd, 
(Cal.  1897)  47  Pac.  594;  Colnon  v.  Orr,  71 
Cal.  43,  11  Pac.  814;  Linden  v.  Alameda 
County,  45  Cal.  6;  Clough  v.  Curtis,  134 
U.  S."  361,  10  S.  Ct.  573,  33  L.  ed.  945 
(Idaho)  ;  Chumasero  v.  Potts,  2  Mont.  242; 
Van  Horn  v.  State,  51  Nebr.  232,  70  N.  W. 
941;  State  v.  Gracey,  11  Nev.  223;  State 
V.  Carey,  2  N.  D.  36,  49  N.  W.  164;  Heintz 
V.  Moulton,  7  S.  D.  272,  64  N.  W.  135; 
Howard  v.  Huron,  5  S.  D.  539,  59  N.  W.  833, 
26  L.  R.  A.  493;  Smith  v.  Lawrence,  2  S.  D. 
185,  49  N.  W.  7.  This  is  so  in  Ohio  in  cer- 
tain cases  (State  v.  Murphy,  3  Ohio  Cir.  Ct. 
332,  2  Ohio  Cir.  Dec.  190;  State  v.  Preble 
County,  6  Ohio  S.  &  C.  PI.  Dec.  228,  4  Ohio 
N.  P.  180)  ;  and  it  was  formerly  so  in 
Dakota  territory  (Territory  v.  Cole,  3  Dak. 
301,  19  N.  W.  418),  and  in  Iowa  (State  v. 
Bailey,  7  Iowa  390;  State  v.  Davis  County 
Judge,  2  Iowa  280). 

What  constitutes  special  and  peculiar  in- 
terest see  infra,  IX,  C,  1,  e,  (ii). 

[IX,  c.  1,  e,  (i)] 
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interest  apart  from  that  common  to  the  general  public.''^  The  true  distinction 
seems  to  be  that  where  the  right  or  duty  in  question  affects  the  state  in  its  sov- 
ereign capacity  as  distinguished  from  the  people  at  large,  the  proceedings  must  be 


41.  Arkansas. —  Moses  v.  Kearney,  31  Ark. 
261.  And  see  Maddox  v.  Neal,  45  Ark.  121, 
55  Am.  Rep.  540. 

California. —  See  Frederick  v.  San  Luis 
Obispo,  118  Cal.  391,  50  Pac.  661;  Eby  v. 
Eed  Bank  School  Dist.,  87  Cal.  166,  25  Pac. 
240;  Hyatt  v.  ikllen,  54  Cal.  353.  In  this  state 
the  writ  may  issue  on  application  of  the 
person  "  beneficially  interested."  See  supra, 
note  40. 

Colorado. —  Rizer  v.  People,  18  Colo.  App. 
40,  69  Pac.  315.  And  see  Chapman  v.  Peo- 
ple, 9  Colo.  App.  268,  48  Pac.  153. 

Delaivare. —  See  Hawkins  v.  Dougherty,  9 
Houst.  156,  18  Atl.  951. 

District  of  Columbia. —  U.  S.  v.  Cortelyou, 
26  App.  Cas.  298.  And  see  U.  S.  v.  Hall,  7 
Mackey  14,  1  L.  R.  A.  738. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
State,  31  Fla.  482,  13  So.  103,  34  Am.  St. 
Rep.  30,  20  L.  R.  A.  419;  McConihe  v.  State, 
17  Fla.  238.  See,  however,  State  v.  Jeffer- 
son County  Com'rs,  17  Fla.  707. 

Georgia. —  See  Ford  v.  Cartersville,  84  Ga. 
213,  10  S.  E.  732. 

Indiana. —  Wampler  v.  State,  148  Ind.  557, 
47  N".  E.  1068,  38  L.  R.  A.  829;  Clarke 
County  V.  State,  61  Ind.  75;  State  v.  Hamil- 
ton, 5  Ind.  310;  Hamilton  v.  State,  3  Ind. 
452.  And  see  State  v.  Clinton  County,  162 
Ind.  580,  68  N.  E.  295,  70  N.  E.  373,  984; 
Decatur  County  Com'rs  v.  State,  86  Ind.  8; 
Crawford  County  v.  Louisville,  etc.,  Air-Line 
R.  Co.,  39  Ind.  'l92. 

Kentucky. —  See  Catlettsburg  v.  Kinner,  13 
Bush  334. 

Missouri. —  State  v.  St.  Louis  Public 
Schools,  134  Mo.  296,  35  S.  W.  617,  56  Am. 
St.  Rep.  503;  State  v.  St.  Louis  School,  131 
Mo.  505,  33  S.  W.  3;  State  v.  Francis,  95 
Mo.  44,  8  S.  W.  1;  State  v.  Hannibal,  etc., 
R.  Co.,  86  Mo.  13;  State  v.  Noonan,  59  Mo. 
App.  524. 

Montana. —  Chumasero  v.  Potts,  2  Mont, 
242.  In  this  state  the  writ  may  issue  on 
the  application  of  the  person  "beneficially 
interested."    See  supra,  note  40. 

Nebraska. —  State  v.  Osborn,  60  Nebr.  415, 
83  N.  W.  357  (semhle)  ;  Cooperrider  v.  State, 
46  Nebr.  84,  64  "N.  W.  372 ;  State  v.  Kearney, 
25  Nebr.  262,  41  N.  W.  175.  13  Am.  St.  Rep. 
493;  State  v.  Willard,  11  Nebr.  104,  7  N.  W. 
743;  State  v.  Shropshire,  4  Nebr.  411;  Peo- 
ple V.  Buffalo  County,  4  Nebr.  150.  See,  how- 
ever, Morse  v.  Plitchcock  County,  19  Nebr. 
566,  27  N.  W.  637;  State  v.  Sovereign,  17 
Nebr.  173,  22  N.  W.  353.  In  this  state  the 
writ  niay  issue  on  the  application  of  the  per- 
son "  beneficially  interested."  See  supra, 
note  40. 

Nevada. —  See  State  v.  Gracey,  11  Nev.  223. 
In  this  state  the  writ  may  issue  on  the  appli- 
cation of  the  person  "  beneficially  interested." 
See  supra,  note  40. 

Ohio.— State  V.  Nash,  66  Ohio  St.  612,  64 
N.  E.  558;  State  v.  Tanzey,  49  Ohio  St.  656, 
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32  N.  E.  750;  State  v.  Brown,  38  Ohio  St. 
344.  And  see  State  v.  Columbus  Bd.  of  Edu- 
cation, 35  Ohio  St.  368;  State  v.  Fayette 
County,  22  Ohio  Cir.  Ct.  433,  12  Ohio  Cir. 
Dec.  310.  It  has  been  held,  however,  that 
under  a  statute  which  provides  that  the  writ 
may  issue  on  information  of  "  the  person 
beneficially  interested,"  the  writ  will  not  is- 
sue to  compel  the  performance  of  a  purely 
public  duty  at  the  instance  of  a  private  citi- 
i:en  having  no  interest  beyond  that  shared  in 
common  with  other  citizens.  State  v.  Mur- 
phv,  3  Ohio  Cir.  Ct.  332,  2  Ohio  Cir.  Dec. 
190;  State  v.  Preble  County  Com'rs,  6  Ohio 
S.  &  C.  PI.  Dec.  228,  4  Ohio  N.  P.  180. 

Oregon. —  State  v.  Grace,  20  Oreg.  154,  25 
Pac.  382;  State  v.  Ware,  13  Oreg.  380,  10 
Pac.  885. 

South  Dakota. —  State  v.  Menzie,  17  S.  D. 
535,  97  N.  W.  745;  State  v.  Lien,  9  S.  D. 
297,  68  N.  W.  748.  And  see  Heintz  v.  Moul- 
ton,  7  S.  D.  272,  64  N.  W.  135;  Howard  v. 
Huron,  5  S.  D.  539,  59  N.  W.  833,  26  L.  R.  A. 
493.  In  this  state  the  writ  may  issue  on 
the  application  of  the  person  "  beneficially 
interested."    See  supra,  note  40. 

Washington. —  State  v.  Mason,  (1907)  88 
Pac.  126.  And  see  State  v.  Yakey,  (1906) 
85  Pac.  990;  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

West  Virginia. —  Pavne  v.  Staunton,  55 
W.  Va.  202,  46  S.  E.''927  (semhle);  State 
V.  Wyoming  County  Ct.,  47  W.  Va.  672,  35 
S.  E.'  959. 

Wisconsin. —  State  V.  Cornwall,  97  Wis. 
565,  73  N.  W.  63. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§54 
et  ssq.,  289.  And  see  cases  cited  infra,  note 
43. 

Right  as  dependent  on  status  as  citizen, 
resident,  or  taxpayer. —  One  who  is  not  a  citi- 
zen cannot  enforce  a  public  right  or  compel 
the  performance  of  a  public  duty,  where  he 
has  no  special  and  peculiar  interest  in  the 
matter.  State  v.  Osborn,  60  Nebr.  415,  83 
N.  W.  357;  People  v.  Colorado  Cent.  R.  Co., 
42  Fed.  638.  So  a  person  who  is  not  a  resi- 
dent in  the  territory  to  be  embraced  in  a 
proposed  new  school-district  cannot  petition 
for  mandamus  to  compel  the  formation  of  the 
district  (Township  14  School  Trustees  v. 
People,  71  111.  559)  ;  and  a  taxpayer  of  a 
county  is  not  beneficially  interested  in  hav- 
ing a  vote  on  county  division  recanvassed 
where  he  does  not  reside  therein  (Territory 
V.  Cole,  3  Dak.  301,  19  N.  W.  418).  See, 
however.  Brooks  v.  Singer,  162  Ind.  508,  70 
N.  E.  980,  holding  that  a  legal  voter  of  the 
state  at  the  time  the  last  preceding  enumer- 
ation of  the  male  inhabitants  for  legislative 
purposes  was  taken  may  maintain  suit  to  test 
the  constitutionality  of  an  act  of  the  general 
assembly  based  thereon  apportioning  the  num- 
ber of  senators  and  representatives  of  the 
state,  although  the  wrong  complained  of  does 
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instituted  by  the  proper  public  officer;'*-  but  that  if  the  general  public  as  distin- 
guished from  the  state  in  its  sovereign  capacity  is  atfected,  any  member  of  the 
state  may  sue  out  the  writ.''^    However  this  may  be,  it  is  unquestionably  the  law 


not  exist  in  his  own  senatorial  or  repre- 
sentative district.  One  who  is  not  a  taxpayer 
cannot  compel  the  collection  of  a  tax.  Gar- 
rison V.  Laurens,  55  S.  C.  551,  33  S.  E. 
577. 

The  payment  of  awards  for  damages  for 
laying  out  a  highway  is  not  a  matter  of  pub- 
lic interest  entitling  a  freeholder  and  tax- 
payer to  maintain  a  proceeding  to  compel 
payment.  People  v.  Morgan,  97  N.  Y.  App. 
Div.  267,  89  X.  Y.  Suppl.  832. 

42.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Suf- 
fern,  129  111.  274,  21  N.  E.  824  {semble)  • 
Hall  r.  Mann,  96  111.  App.  659  {semble). 

Maryland. —  Pumphrey  v.  Baltimore,  47 
Md.  145,  28  Am.  Rep.  446,  semble. 

Michigan. —  Berube  r.  Wheeler,  128  Mich. 
32,  87  N.  W.  50  (semble)  ;  Elliott  v.  Detroit, 
121  :\[ich.  611,  84  N.  W.  820  (semble).  And 
see  Thomas  f.  Hamilton,  101  Mich.  387,  59 
N.  W.  658;  Smith  i:  Saginaw,  81  Mich.  123, 
45  N.  W.  964;  People  r.  Green,  29  Mich. 
121;  People  V.  State  Prison  Inspectors,  4 
Mich.  187;  People  r.  State  University,  4 
Mich.  98. 

Minnesota. —  State  r.  Archibald,  43  ^linn. 
328.  45  N.  W.  ()06  (semble)-,  State  v.  Weld, 
39  Minn.  426,  40  N.  W.  561  (semble). 

Xew  York. —  People  v.  State  Bd.  of  Can- 
vassers,  129  N.  Y.  360,  29  N.  E.  345,  14 
L.  R.  A.  646. 

North  Dakota.— State  v.  Carev,  2  N.  D. 
36,  49  N.  W.  164,  semble. 

Texas. —  Lewright  v.  Love,  95  Tex.  157,  65 
S.  W.  1089. 

Virginia. —  Richmond  R.,  etc.,  Co.  r.  Brown, 
97  Va.  26,  32  S.  E.  775,  semble. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 
91  U.  S.  343,  23  L.  ed.  428  [affirming  11  Fed. 
Cas.  Xo.  5,950,  3  Dill.  515],  semble. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  54 
et  seq.,  289.  And  see  cases  cited  supra,  note 
40. 

43.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Suf- 
fern,  129  111.  274,  21  X.  E.  824;  Hall  v. 
Mann,  96  111.  App.  659.  And  see  People  v. 
Harris,  203  111.  272,  67  X.  E.  785,  96  Am. 
St.  Rep.  304;  People  v.  Suburban  R.  Co.. 
178  111.  594,  53  X.  E.  349,  49  L.  R.  A.  650; 
Glencoe  v.  People,  78  111.  382;  Hall  v.  People, 
57  111.  307;  Ottawa  v.  People,  48  111.  233; 
nig.ifins  V.  Chicago,  18  111.  276;  Pike  County 
Com'rs  V.  People,  11  111.  202.  See,  however, 
People  i:  Vermilion  County,  47  111.  256. 

Maryland. —  Pumphrey  v.  Baltimore,  47 
Md.  145,  28  Am.  Rep.  446. 

Michigan. —  Berube  v.  Wheeler,  128  Mich. 
32,  87  X.  W.  50;  Elliott  r.  Detroit,  121 
Mich.  611,  84  X.  W.  820.  And  see  Brophy 
V.  Schindler,  126  Mich.  341,  85  X.  W.  1114; 
People  V.  Detroit  Bd.  of  Education,  18  Mich. 
400. 

Minnesota. —  State  v.  Archibald,  43  Minn. 
328,  45  X.  W.  606;  State  v.  Weld,  39  Minn. 
426,  40  X.  W.  561. 

Neio  York. —  People  v.  State  Bd.  of  Can- 


vassers, 129  X".  Y.  360,  29  X.  E.  345,  14 
L.  R.  A.  646,  semble.  And  see  People  v.  Keat- 
ing, 168  X.  Y.  390,  61  X.  E.  637  [  reversing, 
62  X.  Y.  App.  Div.  348,  71  X.  Y.  Suppl. 
97]  ;  People  f.  Xorthern  Cent.  R.  Co.,  164 
X.  Y.  289,  58  X.  E.  138;  People  v.  Rice,  144 
X.  Y.  249,  39  X.  E.  88;  People  v.  Queens 
County,  142  X.  Y.  271,  36  X.  E.  1062  [re- 
versing 71  Hun  97,  24  X.  Y.  Suppl.  563]  ; 
Baird  v.  Kings  County,  138  X.  Y.  95,  33 
X.  E.  827,  20  L.  R.  A.  81;  People  v.  Brook- 
lyn, 77  X.  Y.  503,  33  Am.  Rep.  659;  People 
V.  Sullivan  County,  56  X.  Y.  249;  People 
17.  Halsey,  37  X.  Y.  344,  4  Transcr.  App.  261 
[affirming  53  Barb.  547,  36  How.  Pr.  487]  ; 
People  V.  Swanstrom,  79  X.  Y.  App.  Div. 
94,  79  X.  Y.  Suppl.  934;  People  v.  Manning, 
37  X.  Y.  App.  Div.  141,  55  X.  Y.  Suppl. 
781;  People  i:  Meakin,  56  Hun  626,  10  X.  Y. 
Suppl.  161  [affirmed  in  123  X.  Y.  660,  26 
X.  E.  749];  People  v.  Daley,  37  Hun  461; 
People  r.  Rochester,  etc.,  R.  Co.,  14  Hun  371 
[affirmed  in  76  X.  Y.  294]  ;  People  v.  West- 
chester County,  11  Hun  306;  People  v.  Gug- 
genheimer,  28':\risc.  735,  59  X.  Y.  Suppl.  913; 
People  V.  Van  Wyck,  27  ]Misc.  439,  59  X.  Y. 
Suppl.  134;  Matter  of  Loader,  14  Misc.  208, 
35  X.  Y.  Suppl.  996,  999;  People  v.  Rich- 
mond, 5  Misc.  26,  25  X.  Y.  Suppl.  144; 
In  re  Whitney,  3  X.  Y.  Suppl.  838;  People 
V.  Buffalo,  16  Abb.  X.  Cas.  96;  People  v. 
Collins,  19  Wend.  56.  See,  however.  People 
r.  Hayt,  66  X.  Y.  606;  People  v.  Interurban 
St.  R.  Co.,  85  X.  Y.  App.  Div.  407,  83  X.  Y. 
Suppl.  622  (holding  that  a  resident  and  citi- 
zen is  not  entitled  to  a  writ  of  mandamus 
requiring  a  street  railroad  corporation  oper- 
ating connecting  lines  of  railway  in  the  city 
of  Xew  York  to  perform  its  statutory  obliga- 
tion to  carry  for  a  single  fare  any  person 
desiring  to  make  a  continuous  trip  over  con- 
necting lines,  where  such  citizen  has  never 
been  denied  the  right  which  he  seeks  to  en- 
force, and  the  proceeding  is  instituted  in  be- 
half of  the  public  generally,  and  that  under 
the  Railroad  Law  the  railroad  commissioners 
and  the  attorney-general  have  ample  power 
to  protect  the  rights  of  the  public  in  the 
event  of  the  refusal  of  the  railroad  corpora- 
tion to  perform  the  duty)  ;  People  v.  Tracy, 
1  Den.  617. 

North  Dakota. —  State  v.  Carey,  2  X.  D. 
36,  49  X.  W.  164.  In  this  state  the  writ  may 
issue  on  the  application  of  the  person  "  bene- 
ficially interested."    See  supra,  note  40. 

Texas. —  Kimberly  v.  Morris,  87  Tex.  637, 
31  S.  W.  808;  State  v.  San  Antonio  St.  R. 
Co.,  10  Tex.  Civ.  App.  12,  30  S.  W.  286. 
And  see  Porter  v.  State,  78  Tex.  591,  14 
S.  W.  794;  San-som  v.  Mercer,  68  Tex.  488, 
5  S.  W.  62,  2  Am.  St.  Rep.  505. 

Virginia. —  Richmond,  etc.,  Co.  v.  Brown, 
97  Va.  26,  32  S.  E.  775.  And  see  Clay  i;. 
Bnllard,  87  Va.  787,  13  S.  E.  262;  Wise  v. 
Bigger,  79  Va.  269. 

United  States. —  Union  Pac.  R.  Co.  v.  Hall, 
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that  if  a  private  individual  lias  a  special  and  peculiar  interest  in  the  enforcement 
of  a.  public  right  or  the  performance  of  a  public  duty  apart  from  the  interest 
that  he  has  as  a  member  of  the  people  at  large,  he  is  entitled  to  protect  or  enforce 
it  by  mandamus  and  even  where  no  such  interest  exists,  yet  if  the  officer  whose 
duty  it  is  to  institute  the  proceedings  is  absent  or  declines  to  move,^^  the  indi- 
vidual may  do  so.  Although  the  right  or  duty  sought  to  be  enforced  is  a  public 
one,  yet  if  the  public  interest  is  not  injuriously  affected  by  a  breach  thereof,  a 
private  individual  cannot  enforce  it  solely  in  behalf  of  the  public;^' and  if  an 
individual  sues,  not  in  behalf  of  the  public,  but  solely  in  his  own  behalf,  he  must 
have  a  special  pecuniary  interest  in  the  matter,  and  a  clear  legal  right  to  the  relief 
asked,  else  the  writ  will  not  issue.^^  Where,  however,  jurisdiction  of  a  writ  npon 
the  relation  of  a  private  person  is  assumed  because  the  subject-matter  affects  the 
prerogatives  of  the  state  a  settlement  between  the  relator  and  the  respondent  is 
immaterial  .'^^ 

(ii)  Sufficiency  of  Interest,  JSTo  general  rule  can  be  laid  down  as  to 
what  constitutes  an  interest  sufficient  to  entitle  a  private  individual  to  institute 
mandamus  proceedings  to  enforce  a  public  right  or  compel  the  performance  of  a 
public  duty.  A  great  variety  of  public  rights  and  duties  are  enforceable  by  man- 
damus, and  the  sufficiency  of  the  interest  of  a  private  individual  therein  to  enti- 
tle him  to  this  remedy  depends  upon  the  nature  of  the  right  or  duty  sought  to  be 
enforced  in  the  particular  case ;  in  the  note  below    will  be  found  numerous 


91  U.  S.  343,  23  L.  ed.  428  ^affirming  11  Fed. 
Cas.  No.  5,950,  3  Dill.  515]. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  54 
et  seq.,  289.  And  see  cases  cited  supra,  note 
41. 

44.  loioa. —  Windsor  v.  Polk  County,  115 
Iowa  738,  87  N.  w.  704. 

Maine. —  Bobbins  v.  Bangor,  etc.,  R.  Co., 
100  Me.  496,  62  Atl.  136,  1  L.  K  A.  N.  S. 
963;  Weeks  v.  Smith,  81  Me.  538,  18  Atl. 
325. 

Maryland. —  Pumphrey  v.  Baltimore,  47 
Md.  145,  28  Am.  Rep.  446. 

Nebraska. —  State  v.  Crete,  32  Nebr.  568, 
49  N.  W.  272. 

United  States. —  Louisiana  Bd.  of  Liquida- 
tion V.  McComb,  92  U.  S.  531,  23  L.  ed.  623. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§54 
et  seq.,  289. 

The  fact  that  a  public  officer  is  entitled 
to  institute  the  proceeding  does  not  defeat 
the  right  of  a  specially  interested  individual 
to  bring  it.  State  v.  Bloom,  19  Nebr.  562, 
27  N.  W.  638. 

What  constitutes  special  and  peculiar  in- 
terest see  infra,  IX,  C,  1,  e,  (ii). 

45.  People  v.  State  University,  4  Mich.  98. 

46.  Michigan. —  Giddings  v.  Blacker,  93 
Mich.  1,  52  N.  W.  944,  16  L.  R.  A.  402; 
People  V.  State  Bd.  of  Auditors,  42  Mich. 
422,  4  N.  W.  274;  People  v.  Green,  29  Mich. 
121;  People  v.  State  University,  4  Mich. 
98. 

Nebraska. —  State  v.  Sovereign,  17  Nebr. 
173,  22  N.  W.  353.  And  see  Van  Horn  v. 
State,  51  Nebr.  232,  70  N.  W.  941;  Morse 
V.  Hitchcock  County,  19  Nebr.  566,  27  N.  W. 
637. 

Rhode  Island. —  See  Williams  v.  Champlin, 
26  R.  I.  416,  59  Atl.  75. 

Washington. —  State  v.  Yakey,  (1906)  85 
Pac.  990. 

England. —  See  Reg.  v.  Frost,  8  A.  &  E. 
[IX,  C,  1,  6,  (I)] 


822,  2  Jur.  966.  1  P.  &  D.  75,  1  W.  W.  &  H. 
664,  35  E.  C.  L.  861. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  54 
et  seq.,  289. 

47.  Crane  v.  Chicago,  etc.,  R.  Co.,  74  Iowa 
330,  37  N.  W.  397,  7  Am.  St.  Rep.  479.  And 
see  Payne  v.  Staunton,  55  W.  Va.  202,  46 
S.  E.  927.  Compare  People  v.  Morgan,  97 
N.  Y.  App.  Div.  267,  89  N.  Y.  Suppl.  832; 
People  V.  New  York,  20  Misc.  (N.  Y.)  189, 
45  N.  Y.  Suppl.  900. 

48.  Van  Horn  v.  State,  51  Nebr.  232,  70 
N.  W.  941;  State  v.  Benton,  31  Nebr.  44, 
47  N.  W.  477;  State  v.  Kearney,  25  Nebr. 
262,  41  N.  W.  175,  13  Am.  St.  Rep.  493; 
Payne  v.  Staunton,  55  W.  Va.  202,  46  S.  E. 
927.  Compare  People  v.  Morgan,  97  N.  Y. 
App.  Div.  267,  89  N.  Y.  Suppl.  832;  People 
V.  New  York,  20  Misc.  (N.  Y.)  189,  45  N.  Y. 
Suppl.  900. 

Clear  legal  right  to  relief  see  supra,  II, 
B,  1. 

Sufficiency  of  interest  see  infra,  IX,  C,  1, 
e,  (II). 

49.  State  v.  Doyle,  40  Wis.  175,  22  Am. 
Rep.  692. 

50.  Sufficiency  of  interest  —  In  general. — 
It  has  been  held  that  any  citizen  ( State  v. 
Bailey,  7  Iowa  390;  State  v.  Marshall 
County,  7  Iowa  186)  or  elector  (Chumasero 
V.  Potts,  2  Mont.  242)  is  "beneficially  inter- 
ested "  in  having  a  public  duty  performed, 
and  hence  may  apply  for  mandamus;  that 
a  resident  and  elector  of  a  city  who  owns 
property  therein  which  is  taxed  annually  for 
municipal  purposes  is  "  beneficially  inter- 
ested "  in  the  question  of  the  continuation 
of  the  city,  and  hence  may  petition  for  man- 
damus to  compel  the  board  of  trustees  to 
call  an  election  on  the  question  of  disincor- 
porating the  city  (Frederick  v.  San  Luis 
Obispo,  118  Cal.  391,  50  Pac.  661);  that  a 
trustee  of  an  express  trust  has  such  bene- 
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ficial  interest  in  the  trust  estate  as  to  enable 
him  to  compel  the  surveyor-general  to  allow 
him  to  contest  the  application  of  a  third 
person  for  the  purchase  of  the  land  held  in 
trust  (Tyler  v.  Houghton,  25  Cal.  26)  ;  that 
a  lumberman  has  a  special  interest  in  having 
a  canal  upon  which  he  transports  lumber 
kept  open  for  navigation  by  the  canal  com- 
pany (Savannah,  etc.,  Canal  Co.  v.  Shuman, 
91  Ga.  400,  17  S.  E.  937,  44  Am.  St.  Rep. 
43)  ;  that  inhabitants  of  a  parish  who  are 
put  to  inconvenience  and  injury  in  reaching 
the  court-house  have  such  an  interest  in  the 
erection  of  a  new  one  in  a  proper  place  as 
to  authorize  a  mandamus  to  compel  the  con- 
struction of  the  new  court-house   (Watts  r. 
Carroll  Police  Jury,  11  La.  Ann.  141);  that 
an  individual  has  sufficient  interest  to  com- 
pel a  water  company,  a  public  service  cor- 
poration, to  supply  water  to  him  (Robbins 
x>.  Bangor  R.,  etc.,  Co.,  100  Me.  49G,  62  Atl. 
136,  1  L.  R.  A.  963)  ;  that  one  who  has  com- 
plied with  the  statute  in  making  a  plat  of 
land  and  has  made  the  streets  thereon  to 
correspond  with  the  general  plan  of  the  city 
has  sufficient  interest  to  compel  the  board 
of  public  works  to  approve  his  plat  (Campau 
f.  Detroit  Bd.   of  Public  Works,  86  Mich. 
372,  49  N.  W.  39)  ;  that  a  chattel  mortgagee 
has  a  special  interest  entitling  him  to  com- 
pel the  proper  officer  to  file  the  mortgage 
(Pistorius  v.  Stempel,  81  Mich.  133,  45  N.  W. 
968);  that  a  person  in  whose  favor  a  judg- 
ment has  been  rendered  by  a  justice  of  the 
peace  has  a  right  to  have  an  appeal  to  the 
circuit  court  dismissed  for  failure  of  appel- 
lant to  pay  the  justice  his  fee  for  making 
a  return  as  a  condition  precedent  to  the 
perfection  of  the  appeal,  and  hence  is  en- 
titled to  mandamus  to  review  the  action  of 
the  circuit  judge  in  taking  jurisdiction  of 
the  appeal  (People  i".  Allegan  Cir.  Judge,  29 
Mich.  487 )  ;  that  a  person  in  possession  of 
a   vault    under   a   sidewalk,    and  therefore 
charged  with  the  duty  of  keeping  it  in  repair, 
has  a   sufficient  interest  to  entitle  him  to 
maintain    mandamus    against    the  commis- 
sioner of  public  works  to  permit  him  to  make 
the  repairs  (People  v.  Collis,  17  N,  Y.  App. 
Div.  448,  45  N.  Y.  Suppl.  282)  ;  that  a  Union 
veteran  having  a  right  to  a  preference  in 
employment  in  the  civil  service  has  a  special 
interest  entitling  him  to  enforce  that  right 
(Matter  of  Sullivan,  55  Hun  (N.  Y.)  285, 
8  N.  Y.  Suppl.  401)  ;  that  the  writ  lies  by 
resident  landowners  to  enforce  the  act  as  to 
fencing  and  keeping  stock  (Perry  f.  Chatham 
County,  130  N.  C.  558,  41  S.  E.  787);  and  that 
the  voters  residing  in  territory  which  they 
Avish  to  have  excluded  from  city  limits  have 
sufficient  interest  to  entitle  them  to  compel 
an  election  on  the  question  of  exclusion  (San- 
som  f.  Mercer,  68  Tex.  488,  5  S.  W.  62,  2 
Am.  St.  Rep.  505).    On  the  other  hand  it 
has  been  held  that  an  elector  of  a  county 
is  not  ipso  facto  "beneficially  interested"  in 
an  election  on  the  question  of  the  removal 
of    the    county-seat     (Linden    v.  Alameda 


County,  45  Cal.  6 )  ;  that  a  stock-holder  in 
various  banks  cannot  maintain  the  writ  to 
rescind  an  order  of  bank  examiners  fixing 
their  compensation  for  examinations  (State 
f.  Benton,  31  Nebr.  44,  47  N.  W.  477)  ;  and 
that  a  taxpayer  has  no  special  interest  in 
having  the  county  clerk  pay  the  fees  of  his 
office  to  the  county  collector  as  required  by 
law  (State  f.  Hollinshead,  47  N.  J.  L.  439, 
2  Atl.  244). 

As  to  carriers. —  A  coal-land  owner  has  suf- 
ficient interest  to  compel  a  railroad  company 
to  furnish  cars  (Loraine  v.  Pittsburg,  etc., 
R.  Co.,  205  Pa.  St.  132,  54  Atl.  580,  61 
L.  R.  A.  502 )  ;  and  a  merchant  desiring  to 
ship  goods  may  compel  an  express  company 
to  receive  and  carrv  them  ( Southern  Express 
Co.  V.  Rose  Co.,  124  Ga.  581,  53  S.  E.  185, 
5  L.  R.  A.  N.  S.  619).  A  citizen  of  a  munici- 
pality may  apply  for  a  writ  to  compel  a 
street  railway  company  to  comply  with  con- 
ditions as  to  rate  of  fares,  etc.  People  v. 
Suburban  R.  Co.,  178  111.  594,  53  N,  E.  349, 
49  L.  R.  A.  650.  Railroads  generally  see 
infra,  this  note. 

As  to  criminal  proceedings. —  It  has  been 
held  that  one  who  has  filed  a  criminal  com- 
plaint with  a  magistrate  has  sufficient  inter- 
est to  compel  him  to  act  thereon.  State  V. 
Yakev,  (Wash.  1906)  85  Pac.  990.  Contra, 
Fritts  V.  Charles,  145  Cal.  512,  78  Pac.  1057. 
And  see  Mitchell  v.  Boardman,  79  Me.  469, 
10  Atl.  452.  Inspection  of  record  to  obtain 
evidence  see  infra,  this  note. 

As  to  elections  for  public  office. —  A  can- 
didate for  office  has  a  special  interest  en- 
titling him  to  compel  a  canvass  of  the  re- 
turns. ShuU  V.  Gray  County,  54  Kan.  101, 
37  Pac.  994;  In  re  Contested  Elections,  1 
Brewst.  (Pa.)  67,  4  Phila.  362;  Smith  v. 
Lawrence,  2  S.  D.  185,  49  N.  W.  7.  So  pe- 
titioners nominating  a  candidate  have  such 
special  interest  in  having  his  name  appear 
on  the  official  ballots  as  to  entitle  them  to 
require  the  secretary  of  state  to  certify  the 
fact  of  his  nomination  to  the  various  county 
clerks.  Simpson  v.  Osborn,  52  Kan.  328,  34 
Pac.  747.  It  has  been  held,  however,  that 
candidates  cannot,  after  elections  which  re- 
sulted in  no  choice,  require  the  proper  au- 
thority to  order  another  election.  O'Brien 
V.  Pawtucket,  18  R.  I.  113,  25  Atl.  914. 

As  to  issuance  and  payment  of  bonds, 
orders,  and  ivarrants. —  One  who  has  sold 
lands  to  a  municipal  corporation  may,  with 
the  corporation's  consent,  compel  the  proper 
officer  to  issue  bonds  to  him  for  the  price 
(People  V.  Brennan,  39  Barb.  (N.  Y.)  522)  ; 
and  a  railroad  company  may  compel  a  county 
to  issue  bonds  in  payment  of  a  stock  sub- 
scription (Smith  V.  Bourbon  County,  127 
U.  S.  105,  8  S.  Ct.  1043,  32  L.  ed.  73).  And 
municipal  bondholders  may  compel  the  pay- 
ment of  interest  on  the  bonds.  South  St. 
Bridge  Com'rs  v.  Philadelphia,  3  Brewst. 
(Pa.)  596,  7  Phila.  298.  A  public  school- 
teacher may  compel  the  issuance  of  a  war- 
rant for  his  salar,y.  State  r.  eTames,  14  Wash. 
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82,  44  Pac.  IIG.  And  one  who  holds  an  order 
on  a  municipal  treasurer  may  compel  pay- 
ment thereof.  State  v.  Bloom,  19  Nebr.  5G2, 
27  N.  W.  638;  Portland  Stone  Ware  Co.  v. 
Taylor,  17  R.  I.  33,  19  Atl.  1086  (order  for 
payment  of  price  of  material  furnished)  ; 
State  V.  Haben,  22  Wis.  660.  See,  however, 
Foote  V.  Noxubee  County,  67  Miss.  156,  6 
So.  612  (holding  that,  although  the  holder 
of  an  order  on  ihe  supervisors  for  the  issu- 
ance of  a  warrant  for  part  of  a  debt  due 
by  the  county  for  building  a  bridge  is  to 
that  extent  the  equitable  assignee  of  the 
debt,  he  cannot  by  mandamus  compel  the 
board  to  make  an  allowance  and  issue  a 
warrant  in  his  favor  for  the  amount  named 
in  the  order)  ;  Elser  v.  Ft.  Worth,  (Tex. 
Civ.  App.  1894)  27  S.  W.  739  (holding  that 
one  who  has  contracted  to  sell  bonds  to  a 
city,  which,  however,  are  not  to  be  delivered 
until  payment  of  warrants  issued  for  the 
price,  cannot  compel  payment  of  the  war- 
rants, there  having  been  no  exchange  of  the 
bonds  and  warrants ) . 

As  to  issuance  of  execution. —  A  judgment 
plaintiff  is  specially  interested  in  having  the 
proper  officer  issue  execution  according  to 
law.  Moore  v.  Muse,  47  Tex.  210.  And  see 
Pistorius  v.  Stempel,  81  Mich.  133,  45  N.  W. 
968. 

As  to  liquor  laws. —  A  retail  liquor  dealer 
is  "  beneficially  interested "  in  having  a 
license  issued  to  him,  and  hence  he  may 
compel  it  (Territory  v.  McPherson,  6  Dak. 
27,  50  N.  W.  351)  ;  and  a  liquor  licensee  who 
is  about  to  be  subjected  to  an  additional 
license-tax  under  a  statute  alleged  by  him 
to  have  been  passed  in  an  illegal  manner  and 
to  cure  which  someone  had  without  au- 
thority made  false  entries  in  the  legislative 
journal  has  sufficient  interest  to  entitle  him 
to  require  the  secretary  of  state  to  erase 
such  entries  (State  v.  Wilson,  123  Ala.  259, 
26  So.  482,  45  L.  R.  A.  772).  But  a  private 
citizen  has  no  special  interest  in  having  a 
police  judge  issue  on  his  complaint  a  war- 
rant for  search  of  premises  for  intoxicating 
liquors.  Mitchell  v.  Boardman,  79  Me.  469, 
10  Atl.  452.  Inspection  of  records  relating 
to  intoxicating  liquors  see  infra,  this  note. 

As  to  payment  of  judgment  against  munici- 
pality.—It  has  been  held  that  the  assignee 
of  a  judgment  against  a  municipality  has 
an  interest  entitling  him  to  compel  payment 
thereof.  Chicago  v.  Sansum,  87  111.  182.  See, 
however,  Schuck  v.  Pittsburgh,  7  Pa.  Cas. 
583,  11  Atl.  651. 

As  to  public  contracts. —  A  person  who 
would  be  a  competent  bidder  under  a  state 
law  for  letting  a  contract  has  sufficient  in- 
terest to  compel  state  officers  to  carry  out 
the  law  (People  v.  Board  of  State  Auditors, 
42  Mich.  422,  4  N.  W.  274)  ;  and  the  lowest 
bidder  for  a  public  contract  may  compel  the 
letting  of  the  contract  to  him  (People  v. 
BuflPalo  Co.,  4  Nebr.  150),  unless  the  matter 
rests  in  the  discretion  of  the  proper  public 
officers  (Com.  v.  Mitchell,  82  Pa.  St.  343). 
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So  one  who  is  employed  to  furnish  evidence 
necessary  to  authorize  the  county  auditor  to 
subject  to  taxation  property  improperly 
omitted  from  the  tax  duplicate,  and  who  is 
to  receive  for  his  services  a  percentage  of 
the  tax  collected  on  the  restored  property, 
has  an  interest  sufficient  to  entitle  him  to 
compel  the  auditor  to  act  on  the  evidence 
so  furnished.  State  v.  Crites,  43  Ohio  St. 
142,  26  N.  E.  1052.  Paving  contracts  see 
infra,  this  note.  Payment  of  price  of  property 
sold  to  municipality  see  supra,  this  note. 

As  to  public  records. —  It  has  been  held 
that  any  citizen,  although  having  no  special 
interest,  may  compel  the  custodian  of  a  pub- 
lic record  to  allow  him  to  inspect  it  and 
to  furnish  him  copies  thereof.  Com.  v.  Bair, 
5  Pa.  Dist.  488;  Clay  v.  Ballard,  87  Va. 
787,  13  S.  E.  262.  See,  however,  Colnon  c. 
Orr,  71  Cal.  43,  11  Pac.  814,  holding  that 
a  citizen  does  not  ipso  facto  have  a  bene- 
ficial interest  in  the  inspection  of  a  public 
record,  so  as  to  entitle  him  to  petition  for 
mandamus  to  obtain  inspection.  And  see 
cases  cited  infra,  this  paragraph.  In  any 
event  a  citizen  is  entitled  to  the  writ  where 
he  has  an  interest  in  the  matter.  Boylan  v. 
Warren,  39  Kan.  301,  18  Pac.  174,  7  Am. 
St.  Rep.  551;  State  v.  Williams,  41  N.  J.  L. 
332,  32  Am.  Rep.  219.  And  see  U.  S.  v.  Hall, 
7  Mackey  (D.  C.)  14,  1  L.  R.  A.  738,  holding 
that  an  attorney  who  has  requested,  in  be- 
half of  a  client,  a  certified  copy  of  an  aban- 
doned or  rejected  application  for  a  patent 
has  such  an  interest  as  to  entitle  him  to 
compel  the  commissioner  of  patents  to  fur- 
nish the  copy.  It  has  been  held,  however,  that 
mandamus  will  not  lie  to  allow  the  inspection 
of  records  by  a  private  individual  for  the 
sole  purpose  of  obtaining  evidence  for  the 
institution  of  a  criminal  prosecution.  Payne 
V.  Staunton,  55  W.  Va.  202,  46  S.  E.  927. 
And  see  Thomas  v.  Hamilton,  101  Mich.  387, 
59  N.  W.  058,  holding  that  mandamus  will 
not  lie  at  the  instance  of  a  private  individual 
to  compel  a  druggist  to  allow  relator  to  ex- 
amine his  record  of  sales  of  liquor.  But 
see  State  v.  Williams,  supra,  holding  that 
a  citizen  desiring  to  ascertain  whether  the 
provisions  of  the  city  charter  in  regard  to 
licensing  saloons  have  been  observed,  with 
a  view  of  securing  due  obedience  to  the  law. 
is  entitled  to  an  inspection  of  the  letters 
of  recommendation  filed  with  the  collector 
of  taxes  as  the  basis  for  the  issuance  of 
licenses. 

As  to  publication  of  laws  and  oificial  re- 
ports.—  It  has  been  held  that  the  proprietor 
of  a  newspaper  has  no  such  interest  in  the 
publication  of  session  laws  as  to  entitle  him 
to  compel  publication  by  mandamus.  Welch 
V.  Mahaska  County,  23  loAva  199.  On  the 
other  hand  it  has  been  held  that  mandamus 
will  lie  to  compel  county  commissioners  to 
make  the  necessary  report  of  their  financial 
transactions  on  the  application  of  publishers 
of  newspapers  having  the  necessary  circula- 
tion to  entitle  them  to  publish  the  report. 


MANDAMUS 


[26  Cye.]  407 


of  laws  and  official  reports,  pajment  of  judgments  against  municipalities, 
assessment  and  collection  of  taxes,  etc. 


State  r.  Fayette  County,  22  Ohio  Cir.  Ct. 
433,  12  Ohio  Cir.  Dec.  3^10. 

As  to  railroads. —  An  abutter  has  sufficient 
interest  to  compel  a  street  railroad  company 
to  operate  its  line.  State  v.  Spokane  St.  R. 
Co.,  19  Wash.  518,  53  Pac.  719,  67  Am.  St. 
Rep.  739,  41  L.  R.  A.  515.  And  by  statute  in 
Pennsylvania  "  two  reputable  citizens  resi- 
dent in  the  region  traversed  by  the  line  "  of 
a  street  railway  company  have  a  standing  to 
compel  the  attorney-general  to  institute  pro- 
ceedings against  the  company  to  compel  it  to 
perform  its  statutory  duties.  Cheetham  v. 
McCormick,  178  Pa.  St.  186,  35  Atl.  631  Ire- 
versing  38  Wkly.  Notes  Cas.  124].  Issuance 
of  municipal  bonds  in  payment  of  stock  sub- 
scription see  supra,  this  note.  Railroad  aid 
tax  see  infra,  this  note.  Railroad  as  carrier 
see  supra,  this  note. 

.4s  to  schools. — Resident  taxpayers  and  vot- 
ers having  children  of  scholastic  age  have 
sufficient  interest  to  compel  the  appointment 
of  school  trustees  or  directors  (Porter  v. 
State,  78  Tex.  591,  14  S.  W.  794),  and  to 
compel  the  trustees  or  directors  to  perform 
their  duties  (Hightower  r.  Overhaulser,  65 
Iowa  347,  21  N.  W.  671;  State  ?•.  Columbus 
Bd.  of  Education,  35  Ohio  St.  368.  And  see 
Hancock  r.  Perry  Dist.  Tp.,  78  Iowa  550,  43 
N.  W.  527).  See  also  Brophy  v.  Schindler, 
126  Mich.  341.  85  N.  W.  1114.  Thus  such 
persons  may  compel  such  officers  to  perform 
their  duties  with  reference  to  the  establish- 
ment of  schools  ( Maddox  r.  Xeal,  45  Ark. 
121,  55  Am.  Rep.  540)  ,  the  location  of 
school-houses  (Eby  v.  Red  Bank  School  Dist., 
87  Cal.  166,  25  Pac.  240 ) ,  and  the  removal  of 
school-houses  (Heintz  v.  Moulton,  7  S.  D. 
272,  64  N.  W.  135)  ;  and  a  father  may  com- 
pel the  admission  of  his  child  to  a  public 
school  (Cartwright  v.  Coffevville  Bd.  of  Edu- 
cation, (Kan.  1906)  84  Pac.  382;  People  v. 
Detroit  Bd.  of  Education,  18  Mich.  400; 
Kaine  v.  Com.,  101  Pa.  St.  490.  And  see 
Weir  V.  State,  161  Ind.  435,  68  N.  E.  1023). 
Issuance  of  warrant  in  payment  of  teacher's 
salary  see  supra,  this  note. 

As  to  streets,  highways,  and  bridges. — • 
Abutting  owners  have  a  special  interest  in 
having  the  road  officers  enter  into  a  paving 
contract  (Com.  r.  Dickinson,  3  Brewst.  (Pa.) 
561),  and  in  having  the  improvement  done  in 
accordance  with  the  petition  therefor  ( Carey 
Salt  Co.  V.  Hutchinson,  72  Kan.  99,  82  Pac. 
721)  ;  and  also  in  having  the  street  or  road 
kept  in  repair  ( Catlettsburg  r.  Kinner,  13 
Bush  (Ky.)  334;  Hammar  v.  Covington,  3 
Mete.  (Ky.)  494;  Com.  r.  Doylestown,  16  Pa. 
Co.  Ct.  161).  But  petitioners  for  a  road  as 
such  have  no  greater  interest  than  the  rest 
of  the  community  in  procuring  its  location 
(Sanger  v.  Kennebec  County,  25  Me.  291. 
But  see  Throckmorton  f.  State,  20  Nebr.  647, 
31  N.  W.  232),  and  an  individual  cannot  com- 
pel the  opening  of  an  established  road  merely 
because  the  public  would  thereby  be  relieved 
Oi  the  necessity  of  passing  over  his  land 


(Moon  V.  Cort,  43  Iowa  503)  ;  and  the  writ 
will  not  lie  to  compel  the  removal  of  ob- 
structions from  an  abandoned  road,  although 
it  affords  the  only  access  to  relator's  farm, 
the  injury  being  to  him  only  as  one  of  the 
public  (Atwood  v.  Partree,  56  Conn.  80,  14 
Atl.  85 ) .  Mandamus  to  compel  the  erection 
of  approaches  to  a  bridge  will  not  be  granted 
on  the  petition  of  a  private  relator  where 
the  substance  of  the  injury  is  that  customers 
are  kept  from  relator's  mill  by  want  of  such 
approaches  (Com.  v.  Westfield  Borough,  11 
Pa.  Co.  Ct.  369 )  ;  but  the  writ  will  lie  to 
compel  township  officers  to  rebuild  a  bridge 
which  has  been  maintained  for  forty  years, 
where  the  river  over  which  it  was  built  di- 
vides the  farms  of  some  of  the  petitioners, 
and  some  of  them  live  on  the  side  of  the 
river  opposite  to  the  school-house,  so  that 
their  children  must  needs  go  a  considerable 
distance  out  of  their  way  to  get  to  school 
(Brophy  r.  Schindler,  126  Mich.  341,  85  N.  W. 
1114).  Street  assessments  see  infra,  this 
note. 

As  to  taxation. —  A  taxpayer  is  sufficiently 
interested  in  having  all  the  property  of  the 
district  assessed  to  petition  for  mandamus  to 
compel  such  assessment.  Hyatt  v.  Allen,  54 
Cal.  353;  Ford  v.  Cartersville,  84  Ga.  213. 
W^ith  stronger  reason  a  creditor  of  a  city 
may  compel  the  levy  of  a  tax  to  pay  its  debts. 
Howard  v.  Huron,  5  S.  D.  539,  59  N.  W.  833, 
26  L.  R.  A.  493.  So  a  taxpayer  has  sufficient 
interest  to  compel  the  collection  of  taxes. 
State  V.  Fyler,  48  Conn.  145;  Hawkins  v. 
Dougherty,  9  Houst.  (Del.)  156,  18  Atl.  951; 
State  V.  Gracey,  11  Nev.  223.  See,  however, 
State  V.  Dubuclet,  28  La.  Ann.  85;  State  v. 
Walton,  24  La.  Ann.  115,  holding  that  a  tax- 
payer has  no  special  interest  entitling  him 
to  compel  the  administrator  of  finance  to 
bring  suit  against  delinquent  taxpayers  in 
the  proper  court  instead  of  in  another  court 
in  which  the  administrator  proposes  to  sue, 
although  a  suit  in  the  latter  court  will  in- 
volve the  city  in  debt.  And  the  beneficiaries 
of  a  street  assessment  may  likewise  compel 
its  collection.  Higgins  v.  Chicago,  18  111. 
276.  A  taxpayer  has  sufficient  interest  to 
compel  the  levy  and  collection  of  a  railroad 
aid  tax  (State  r.  Clinton  County,  162  Ind. 
580,  68  N.  E.  295,  70  N.  E.  373,  984;  De- 
catur County  V.  State,  86  Ind.  8;  Crawford 
County  V.  Louisville,  etc.,  R.  Co.,  39  Ind. 
192),  and  holders  of  bonds  issued  by  a  mu- 
nicipality in  payment  of  its  subscription  to 
railroad  stock  may  compel  the  levy  and  col- 
lection of  a  tax  to  pay  interest  thereon  (Mad- 
dox  V.  Graham,  2  Mete.  (Ky.)  56)  ;  but  the 
railroad  company  cannot  compel  the  levy  and 
collection  of  a  "tax  to  enable  the  munici- 
pality to  take  stock  (Crawford  County  v. 
Louisville,  etc.,  R.  Co.,  supra.  Compare  Har- 
Avood,  etc.,  R.  Co.  v.  Case,  37  Iowa  692 ) .  One 
who  in  good  faith  attends  an  advertised  sale 
of  property  for  delinquent  taxes  at  the  time 
named  in  the  advertisement  and  requests  the 
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f.  Joinder.^^  Persons  having  a  joint  or  common  interest  in  the  issuance  of  a 
writ  of  mandamus  may  join  in  an  application  therefor,^^  and  are  generally  required 
to  do  so.^^  ^  Persons  having  several  and  distinct  interests,  on  the  other  hand, 
cannot  join  in  the  application,^^  and  accordingly  any  one  may  bring  a  separate 


treasurer  to  offer  the  delinquent  property  for 
sale  and  demands  the  right  to  bid  therefor 
has  such  an  interest  therein  as  will  entitle 
him  to  compel  the  treasurer  to  offer  the  prop- 
erty for  sale  (State  v.  Farney,  36  Nebr.  537, 
538,  54  N.  W.  862)  ;  and  a  person  complying 
with  the  statutory  requirements  has  suffi- 
cient interest  to  compel  the  state  auditor  to 
convey  to  him  such  title  as  the  state  may 
have  acquired  to  lands  sold  for  taxes  (Mc- 
Culloch  V.  Stone,  64  Miss.  278,  8  So.  236). 
Public  contract  in  relation  to  taxation  see 
supra,  this  note. 

Interest  as  affected  by  status  as  citizen, 
resident,  taxpayer,  or  voter  see  cases  cited 
supra,  same  note. 

51.  Joinder  of  causes  of  action  see  infra, 
IX,  E,  3,  e. 

Joinder  of  respondents  see  infra,  IX,  C,  2,  b. 

52.  Florida. —  State  v.  Jacksonville  Termi- 
nal Co.,  41  Fla.  377,  27  So.  225,  holding  that 
special  counsel  for  the  state  railroad  com- 
missioners may  be  joined  with  the  attorney- 
general  in  a  proceeding  to  enforce  regulations 
of  the  commissioners. 

Iowa. —  Eden  Independent  Dist.  No.  2  v. 
Rhodes,  88  Iowa  570,  55  N.  W.  524,  holding 
that  a  school-district  and  a  teacher  may  join 
in  compelling  the  president  of  the  school- 
board  to  approve  and  file  a  contract  between 
the  teacher  and  the  district. 

Louisiana. —  State  v.  State  Tax  Collector, 
39  La.  Ann.  530,  2  So.  59,  holding  that  sev- 
eral taxpayers  having  a  common  interest  in 
the  enforcement  of  an  ordinance  for  the  re- 
duction of  assessments  may  unite  in  seeking 
like  relief  from  the  same  injury  on  the  same 
grounds. 

New  York. —  See  People  v.  Ontario  County 
Sup'rs,  85  N.  Y.  323  [reversing  17  Hun  501]. 

South  Carolina. —  State  v.  Melver,  2  S.  C. 
25,  holding  that  the  seller  of  corporate  stock 
may  join  with  the  buyer  in  a  proceeding  to 
compel  the  corporation  to  transfer  the  stock 
on  its  books. 

West  Virginia. —  Payne'  v.  Staunton,  55 
W.  Va.  202,  46  S.  E.  927,  holding  that  sev- 
eral persons  who  make  common  application 
to  a  clerk  of  court  for  inspection  of  public 
records  and  are  refused  it  may  unite  in  man- 
damus to  compel  the  clerk  to  allow  such  in- 
spection. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  290. 

Joinder  of  candidates  or  nominees. —  Can- 
didates for  separate  offices  at  the  same  elec- 
tion may  join  in  a  proceeding  to  compel  a 
canvass  of  the  returns.  Lehman  v.  Pettin- 
gell,  (Colo.  1907)  89  Pac.  48  (candidates  for 
county  treasurer  and  sheriff)  ;  State  v.  Ken- 
dall, (Wash.  1906)  87  Pac.  821  (candidates 
for  city  council ) .  So  nominees  for  one  office 
may  join  in  a  proceeding  to  have  their  names 
placed  on  the  official  ballot.  State  v.  Mount, 
151  Ind.  679,  51  N".  E.  417,  (1898)  52  N.  E. 
407. 

[IX,  C,  1,  f] 


Joinder  of  officers  who  have  been  removed. 

—  It  has  been  held  that  the  members  of  an 
official  board  or  the  majority  of  them,  having 
been  illegally  removed  from  office  by  the  same 
order,  may  collectively  compel  their  reinstate- 
ment. State  V.  Shakspeare,  43  La.  Ann.  92, 
8  So.  893 ;  Hooper  v.  Farnen,  85  Md.  587,  37 
Atl.  430.  Contra,  U.  S.  v.  McKelden,  Mac- 
Arthur  &  M.  (D.  C.)  162  {semhle)  ;  Rex  ?;. 
Andover,  Holt  K.  B.  441,  12  Mod.  332,  Salk. 
433. 

53.  Arkansas. —  Lee  County  v.  State,  36 
Ark.  276,  in  which  case  it  was  held  that  an 
application  to  compel  a  new  county  to  pro- 
vide for  the  payment  of  its  proportion  of  the 
debts  of  two  counties  contributing  territory 
to  such  new  county  should  be  made  in  behalf 
of  both  such  contributing  counties,  unless  a 
separate  proceeding  may  be  maintained  by 
one  county  alone  without  prejudice  to  the 
other. 

Connecticut. —  Douglas  v.  Chatham,  41 
Conn.  211. 

District  of  Columbia. —  See  U.  S.  v.  Chand- 
ler, 2  Maekey  527. 

Illinois. —  Dement  v.  Rokker,  126  111.  174, 
19  N.  E.  33,  holding  that  in  a  proceeding  to 
compel  state  officers  to  pay  money  on  a  con- 
tract with  petitioners,  it  is  necessary  to  join 
all  the  persons  originally  interested  in  the 
contract  as  partners,  and  that  a  portion  of 
the  partners  cannot  maintain  the  suit  in  the 
firm-name,  omitting  one  of  the  partners,  by 
alleging  that  he  has  sold  his  interest  in  the 
contract  to  another  one  of  the  firm. 

Pennsylvania. —  Com.  v.  Allegheny  Valley 
R.  Co.,  6  Pa.  Dist.  565,  holding  that  one  of 
three  interested  municipalities  cannot  bring 
mandamus  to  compel  a  railroad  company  to 
restore  a  road  lying  in  all. 

Texas.—  Avistm  v.  Cahill,  (Civ.  App.  1905) 
88  S.  W.  536. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  290. 

A  majority  of  a  municipal  board  may, 
without  joining  the  others,  sue  an  officer  to 
enforce  the  rights  of  the  board.  Pearsons  v. 
Ranlett,  110  Mass.  118.  Proceeding  by  part 
of  the  members  of  a  public  board  against  the 
others  see  supra,  IX,  C,  1,  a. 

The  provision  of  the  General  Practice  Act 
requiring  all  parties  in  interest  to  be  made 
plaintiffs  or  defendants  does  not  apply  to 
proceedings  by  mandamus.  State  v.  Fraker, 
166  Mo.  130,  65  S.  W.  720;  State  v.  Burk- 
hardt,  59  Mo.  75. 

Necessity  of  joining:  Beneficiary  in  pro- 
ceeding by  trustee  see  supra,  IX,  C,  1,  a. 
Principal  in  proceeding  by  agent  see  supra, 
IX,  C,  1,  a.  Public  officer  in  proceeding  by  in- 
dividual to  enforce  public  right  or  duty  see 
supra,  IX,  C,  1,  e,  (i) . 

Relief  in  favor  of  person  not  joined  see  in- 
fra, IX,  J,  2. 

54.  Delaware.  —  State  v.  Simmons,  3 
Pennew.  291,  50  Atl.  213. 
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proceeding  for  relief  without  joining  the  others.^^  A  person  having  no  legal 
interest  in  the  matter  and  to  whom  respondent  owes  no  duty  cannot  be  joined  as 
a  relator.^^ 

2.  Respondents  or  Defendants^'  —  a.  In  General.  The  party  against  whom 
the  proceeding  is  instituted  is  properly  termed  respondent ;  ^  but  in  some  states 
he  may  be  termed  defendant.^'-* 

b.  Persons  Under  Duty  to  Act^  —  (i)  Necessary  and  Proper  Parties. 
The  person  or  body  whose  duty  it  is  to  perform  the  act  sought  to  be  enforced  by 
uiandainus  is  a  necessary  party  respondent.^^    All  persons  or  bodies  on  whom  a 


District  of  Columbia. —  U.  S.  v.  McKelden, 
MacArthur  &  M.  162. 

Kansas. —  Dobbs  v.  Stauffer,  24  Kan.  127. 
And  see  State  v.  Reno  County,  38  Kan.  317, 

16  Pac.  337. 

Maryland.— Smith  v.  Erb,  4  Gill  437. 

Mississippi. —  See  Haskins  v.  Scott  County, 
51  Miss.  406. 

Montana. —  Wright  v.  Gallatin  County,  6 
Mont.  29,  9  Pac.  543,  holding  that  several 
persons  whose  separate  bids  for  county  print- 
ing have  been  rejected  cannot  join  in  com- 
pelling an  award  of  the  contract  to  them  in 
common. 

Pennsylvania. —  Com.  v.  Huttel,  4  Pa. 
Super.  Ct.  95,  40  Wkly.  Notes  Cas.  71, 
holding  that  husband  and  wife  cannot  join 
in  compelling  a  constable  charged  with  the 
execution  of  a  landlord's  warrant  against  the 
husband  to  appraise  property  part  of  which 
is  claimed  by  the  husband  and  part  by  the 
wife  as  exempt. 

England. —  Rex  r.  Andover,  Holt  K.  B. 
441,  12  Mod.  332,  2  Salk.  433;  Rex  v.  King- 
ston-upon-Hull,  11  Mod.  382,  8  Mod.  209, 
Str.  578,  holding  that  two  persons  cannot 
join  in  mandamus  to  a  mayor  to  admit  them 
to  their  freedom,  as  each  has  a  distinct  right. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  290. 

See,  however.  People  v.  Ontario  County 
Sup'rs,  85  N.  Y.  323  [reversing  17  Hun  501]. 
Compare  State  f.  New  Orleans,  52  La.  Ann. 
1639,  28  So.  163. 

Citizens  and  persons  having  a  special  in- 
terest in  the  subject-matter  cannot  join  in 
an  application  for  mandamus.  Dobbs  r. 
Stauffer,  24  Kan.  127.  And  see  Maddox  /;. 
Graham,  2  Mete.  (Ky.)  56;  Haskins  v.  Scott 
Countv,  51  Miss.  406;  Com.  v.  Norristown, 

17  Pal  Co.  Ct.  187,  12  Montg.  Co.  Rep.  9. 
The  holders  of  separate  claims  against  a 

state  or  municipality  cannot  join  in  a  pro- 
ceeding to  compel  or  insure  payment.  Good- 
wyn  V.  Sherer,  145  Ala.  501,  40  So.  279; 
Heckart  v.  Roberts,  9  Md.  41 ;  Olilson  v.  Dur- 
frey,  82  Miss.  213,  33  So.  973;  State  c. 
Fraker,  166  Mo.  130.  05  S.  W.  720;  Lengel  v. 
Stump,  1  Woodw\  (Pa.)  399.  So  several  per- 
sons to  whom  damages  for  laying  out  a  road 
have  been  separately  awarded  cannot  join  in 
a  proceeding  to  compel  payment  of  the 
awards.  Hoxie  v.  Somerset  County  Com'rs, 
25  Me.  333  (semlle)  ;  People  v.  Morgan,  97 
N.  Y.  App.  Div.  267,  89  N.  Y.  Suppl.  832. 

55.  Maddox  v.  Graham,  2  Mete.  (Ky.)  56, 
holding  that  in  a  proceeding  by  bondholders 
to  compel  the  levy  and  collection  of  a  tax  to 
pay  railroad  aid  bonds  it  is  not  necessary  to 


join  either  the  railroad  company  or  the  tax- 
payers. And  see  cases  cited  infra,  this  note, 
and  supra,  note  54. 

Bond  and  coupon  holders. —  Any  one  of  the 
holders  of  a  series  of  municipal  bonds  or  of 
the  coupons  for  interest  thereon  may  insti- 
tute a  proceeding  to  compel  or  issue  payment 
without  joining  the  others.  Meyer  v.  Porter, 
65  Cal.  67,  2  Pac.  884  {semhle)  ;  Maddox  v. 
Graham,  2  Mete.  (Ky.)  56;  Territory  v. 
Socorro,  12  N.  M.  177,  76  Pac.  283;  Com.  v. 
Pittsburgh,  34  Pa.  St.  496;  State  v.  Byrne, 
32  Wash.  264,  73  Pac.  394;  Thompson  c. 
Perris  Irr.  Dist.,  116  Fed.  769;  U.  S.  v.  Kent, 
107  Fed.  190.  See,  however,  Douglas  v.  Chat- 
ham, 41  Conn.  211.  Nor  need  the  proceeding 
be  instituted  in  behalf  of  the  holders  not 
joined.    Thompson  v.  Perris  Irr.  Dist.,  supra. 

56.  State  v.  Simmons,  3  Pennew.  (Del.) 
291,  50  Atl.  213,  holding  that  one  who  has 
contracted  with  a  gas  company  to  build  gas 
works  and  to  whom  the  company  guaranteed 
access  to  the  streets  to  lay  pipes  cannot  join 
with  the  company  in  an  application  to  compel 
the  city  authorities  to  grant  a  permit  to  open 
the  streets  for  the  purpose  of  laying  pipes. 
And  see  Doolittle  r.  Branford,  59  Conn.  402, 
22  Atl.  336. 

57.  Conclusiveness  of  judgment  on  persons 
not  joined  as  parties  see  infra,  IX,  J,  4,  b. 

Determination  of  rights  of  persons  not 
joined  as  parties  see  infra,  IX,  J,  2. 

Relief  against  persons  not  joined  as  parties 
see  infra,  IX,  J,  2. 

58.  See  cases  cited  passim,  tliis  article. 

59.  State  v.  Carey,  2  N.  D.  36,  49  N.  W. 
164;  State  v.  Long,  37  W.  Va.  266,  16  S.  E. 
578.  Contra,  Territory  v.  Potts,  3  Mont. 
364. 

60.  Parties  to  whom  writ  should  be  di- 
rected: Alternative  writ  see  infra,  IX,  F,  3, 
e,  ( II ) .  Peremptory  writ  see  infra,  IX,  K, 
6,  b. 

61.  Doolittle  V.  Branford,  59  Conn.  402,  22 
Atl.  336;  Bailev  v.  Lawrence  Countv,  2  S.  D. 
533,  51  N.  W.'331. 

Who  should  be  named  as  respondent  —  As 

hetiveen  puhlic  bodies  and  officers  thereof. — 
If  a  municipal  duty  is  imposed  on  a  particu- 
lar officer  or  board  of  officers,  a  proceeding  to 
compel  performance  should  be  brovight  against 
such  officer  or  board  rather  than  against  the 
municipality.  State  v.  Towers,  71  Conn.  657, 
42  Atl.  1083;  Eyerlv  V.  Jasper  County,  72 
Iowa  149,  33  N.  W.  609  (holding  that  a  pro- 
ceeding to  compel  a  return  of  taxes  illegally 
collected  should  be  brought,  not  against  the 
county,  but  against  its  supervisors  or  treas- 
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common  duty  rests  may  be  joined  as  respondents  in  a  proceeding  for  tlie  purpose 
of  compelling  tlie  performance  of  that  duty,^^  and  are  generally  required  to  be 


urer)  ;  People  v.  New  York,  3  Abb.  Dec. 
(N.  Y.)  502,  3  Keyes  81  ^affirming  45  Barb. 
473,  30  How.  Pr.  327]  (holding  that  the 
common  council,  and  not  the  city,  should  be 
proceeded  against  for  the  enactment  of  an 
ordinance)  ;  Reg.  v.  Hereford,  2  ISalk.  701 
(holding  that  a  proceeding  to  compel  the 
admission  of  a  person  to  the  town  clerkship 
should  be  brought  against  the  mayor,  not 
against  the  town)  ;  Mercier  v.  Roy,  16  Que- 
bec Super.  Ct.  510  (holding  that  where  the 
inspection  of  town  books  is  desired,  the  pro- 
ceeding should  run  against,  not  the  town, 
but  the  custodian  of  the  books).  Compare 
Bearden  v.  Fullam,  129  N.  C.  477,  40  S.  E. 
204;  Fisher  i\  Charleston,  17  W.  Va.  628. 
But  see  Rex  v.  Taylor,  3  Salk.  231,  holding 
that  a  proceeding  to  compel  the  reinstatement 
of  an  alderman  should  run  against  the  cor- 
poration, not  against  the  council.  However, 
the  municipality  may  be  proceeded  against  if 
there  is  no  officer  or  board  charged  with  the 
duty  of  performance.  State  v.  Towers,  su- 
pra. On  the  same  principle  a  court  cannot 
be  proceeded  against  for  the  performance  of 
a  duty  imposed  on  its  clerk.  Daniels  v. 
Miller,  8  Colo.  542,  9  Pac.  18;  People  v.  Gale, 
22  Barb.  (N.  Y.)  502,  3  Abb.  Pr.  57,  13  How. 
Pr.  5  [affirmed  in  3  Abb.  Dec.  491,  3  Abb. 
Pr.  309,  13  How.  Pr.  260]  ;  State  i\  Williams, 
45  Oreg.  314,  77  Pac.  965,  67  L.  R.  A.  166. 
If,  however,  a  municipal  board  is  charged 
with  the  duty  in  question,  the  proceedings 
should  run  against  it,  rather  than  against  its 
subordinates.  Holtzclaw  v.  Riley,  113  Ga. 
1023,  39  S.  E.  425  (cannot  run  against 
agent)  ;  H:ooper  v.  Farnen,  85  Md.  587,  37 
Atl.  430  (cannot  run  against  secretary)  ; 
Congregation  v.  Bordentown  St.,  etc.,  Com- 
mittee, 56  N.  J.  L.  48,  27  Atl.  799  (cannot 
run  against  committee  appointed  by  city 
council)  ;  State  v.  Fond  du  Lac  Bd.  of  Edu- 
cation, 63  Wis.  234,  23  N.  W.  102,  53  Am. 
Rep.  282  (holding  that  where  the  superin- 
tendent of  schools  is  elected  by  the  board  of 
education  and  is  under  its  control,  a  proceed- 
ing to  compel  the  reinstatement  of  a  sus- 
pended pupil  is  properly  brought  against  the 
board,  rather  than  against  the  superintend- 
ent). 

As  hetiveen  different  puhlic  bodies  or  offi- 
cers the  proceeding  should  be  brought  against 
that  one  which  is  charged  with  the  duty  of 
performing  the  act  sought  to  be  enforced. 
People  V.  Municipal  Civ.  Service  Commission, 
30  Misc.  (N.  Y.)  519,  63  N.  Y.  Suppl.  833; 
Fisher  v.  Charleston,  17  W.  Va.  628;  Evans 
V.  Pittsburgh,  8  Fed.  Cas.  No.  4,568,  2  Pittsb. 
(Pa.)  405.  Thus  in  a  proceeding  to  compel 
the  levy  of  a  tax  to  pay  a  judgment  against 
the  parish,  the  police  jury  (Fisk  v.  Jeffer- 
son Parish  Police  Jury,  .38  La.  Ann.  508)  ; 
in  a  proceeding  to  compel  the  reinstatement 
of  the  janitor  of  a  police  station,  the  police 
board  (Sims  r.  Boston,  191  Mass.  382,  77 
N.  E.  714)  ;  in  a  proceeding  to  compel  a  city 
to  pay  fines  and  penalties  to  the  county 
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board  of  education,  the  city  or  the  board  of 
aldermen  (Bearden  v.  Fullam,  129  N.  C.  477, 
40  S.  E.  204)  ;  and  in  a  proceeding  to  compel 
an  appropriation  of  moneys  out  of  the  county 
treasury,  the  justices  of  the  county  court 
(Connell  v.  Davidson,  2  Head  (Tenn.)  188) 
are  the  necessary  parties  respondent. 

As  between  corporations  and  officers 
thereof. —  It  has  been  held  that  a  proceeding 
to  compel  the  performance  of  a  duty  resting 
generally  on  the  corporation  as  such  should 
be  brought  against  the  corporation  (State  d. 
Chicago,  etc.,  R.  Co.,  79  Wis.  259,  48  N.  W. 
243,  12  L.  R.  A.  180;  Goodwin  v.  Ottawa, 
etc.,  R.  Co.,  13  U.  C.  C.  P.  254;  Upton  /;. 
Hutchison,  8  Quebec  Q.  B.  505  [affirming  15 
Quebec  Super.  Ct.  396,  2  Quebec  Pr.  300 )  ; 
but  that  where  the  duty  rests  on  particular 
corporate  officers,  they  are  the  necessary  par- 
ties respondent  (Winter  v.  Baldwin,  89  Ala. 
483,  7  So.  734;  State  v.  Wright,  10  Nev.  167; 
State  V.  Bergenthal,  72  Wis.  314,  39  N.  W. 
566.  Contra,  Demorest  v.  Midland  R.  Co.,  10 
Ont.  Pr.  82 ) .  See  further  infra,  note  69. 
Parties  respondent  in  mandamus  to  enforce 
right  of  stock-holder  to  inspect  books  of  cor- 
poration see  Corporations,  10  Cyc.  962. 

As  betioeen  different  corporations. —  A 
company  which  has  leased  a  railroad  and  is 
building  an  extension  thereof  is  a  necessary 
party  to  a  proceeding  against  the  lessor  com- 
pany to  compel  the  highways  crossed  by  the 
extension  to  be  put  in  good  condition.  Mo- 
bile, etc.,  R.  Co,  r.  Pike  County  Com'rs  Ct., 
97  Ala.  105,  11  So.  732. 

If  respondent  is  in  the  hands  of  a  receiver, 
the  receiver  is  a  necessary  party.  Chicago 
City  R.  Co.  V.  People,  116  111.  App.  633. 

62.  State  v.  Minneapolis,  etc.,  R.  Co.,  39 
Minn.  219,  39  N.  W.  153;  People  V.  Schiel- 
lein,  95  N.  Y.  124. 

Joinder  of  public  bodies  and  their  officers.— 
In  a  proceeding  against  a  town  by  a  holder 
of  its  bonds  to  compel  payment,  the  town 
officers  whose  duty  it  is  to  act  may  be  joined 
as  respondents  (People  v.  Getzendaner,  137 
111.  234,  34  N.  E.  297)  ;  and  the  clerk  of  a 
court,  although  acting  under  the  direction 
of  the  judge  thereof,  is  properly  impleaded 
with  the  latter  in  proceedings  by  the  sheriff 
to  compel  the  delivery  to  him  of  a  venire 
facias  for  the  summoning  of  jurors  (Dickson 
V.  Judge  Detroit  Recorder's  Ct.,  136  Mich.  479, 
99  N.  W.  405)  ;  and  in  proceedings  to  compel 
county  commissioners  to  deliver  to  petitioner 
the  books  and  papers  of  the  office  of  county 
treasurer,  their  appointee,  who  is  in  posses- 
sion of  the  office,  may  properly  be  joined  as 
respondent  (Cecil  County  Com'rs  f.  Banks, 
80  Md.  321,  30  Atl.  919).  A  school-district 
may  properly  be  joined  as  defendant  in  a 
proceeding  against  its  officials  to  compel  the 
performance  of  a  dutv  (Barber  r.  Mulford, 
117  Cal.  356,  49  Pac.  206)  ;  and  a  town  board 
of  supervisors  may  be  joined  in  a  proceeding 
against  its  chairman  and  clerk  to  compel 
them  to  convene  the  board,  and  declare  a 
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joined  ;^  and  even  where  some  of  tliose  on  whom  a  common  duty  rests  are  will- 


resolution  carried,  and  record  it  (People  t. 
Brinkerhoff,  68  N.  Y.  259  {.affirming  7  Hun 
668]). 

Joinder  of  officers  of  same  public  body. — 

Where  the  law  divides  the  performance  of 
a  certain  duty  among  several  officers,  each  to 
perform  but  one  act  in  a  series,  but  all  to 
cooperate  in  the  attainment  of  a  single  re- 
sult and  by  a  continuous  succession  so  as  to 
preserve  unity  of  performance  of  the  entire 
duty,  all  may  be  joined  as  respondents  in 
a  proceeding  to  compel  performance  of  the 
duty.  State  f.  Williams,  45  Oreg.  314,  77 
Fac.  965,  67  L.  R.  A.  166.  And  see  infra, 
IX,  C,  2.  Thus  several  officers  concerned  in 
the  separate  but  cooperative  steps  for  the 
levy  and  collection  of  a  tax  may  be  joined 
as  respondents.  Labette  County  Com'rs  v. 
U.  S.,  112  U.  !S.  217,  5  S.  Ct.  108,  28  L.  ed. 
698;  McKie  v.  Rose,  140  Fed.  145  (so  hold- 
ing, although  some  of  them  may  not  have 
refused  to  act)  ;  Guthrie  v.  Sparks,  131  Fed. 
443,  65  C.  C.  A.  427 ;  Hicks  v.  Cleveland,  106 
Fed.  459,  45  C.  C.  A.  429.  So  the  treasurer 
and  supervisors  of  a  county  may  be  joined 
in  a  proceeding  by  a  taxpayer  to  compel  the 
repayment  of  taxes  illegally  collected  (Eyerly 
V,  Jasper  County,  72  Iowa  149,  33  N.  W. 
609 )  ;  and  in  a  proceeding  to  compel  pay- 
ment of  a  claim  against  a  board  of  education, 
its  president  and  clerk  may  be  joined  as  re- 
spondents, where  they  have  duties  to  perform 
in  regard  to  payment  of  claims  (People  v. 
Neilson,  5  Thomps.  &  C.  (N.  Y.)  367).  If, 
however,  the  acts  of  the  several  ofiicers  are 
not  parts  of  one  entire  duty  devolved  on  all 
collectively^  all  cannot  be  thus  joined.  State 
V.  Cornell,  54  Nebr.  158,  74  N.  W.  398.  In  a 
proceeding  to  compel  a  recanvass,  all  the 
canvassers  may  be  joined  as  respondents 
(State  V.  Bailey,  7  Iowa  390)  ;  and  in  a  pro- 
ceeding against  street  improvement  assessors 
to  compel  them  to  correct  an  error  in  assess- 
ing a  lot  outside  of  the  assesment  district,  it 
is  proper  to  join  the  collector,  where  he  is 
proceeding  to  collect  the  assessment  by  levy 
on  relator's  property  (People  v.  Wilson,  119 
N.  Y.  515,  23  N.  E.  1064). 
Joinder  of  officers  of  different  public  bodies. 

—  The  several  officers  of  a  city  and  county 
who  have  functions  to  perform  with  reference 
to  assessing  personal  property,  levying  taxes, 
and  entering  assessments  and  tax  levies  on 
the  proper  books  may  be  joined  as  parties  in 
a  proceeding  to  compel  the  performance  of 
those  duties.  State  v.  Harbison,  64  Kan.  295, 
67  Pac.  844. 

Joinder  of  officer  as  such  and  individually. 

—  In  a  proceeding  to  compel  a  school-board 
to  recognize  one  claiming  the  right  to  teach 
under  a  contract,  the  trustees  are  properly 
joined  both  as  trustees  and  as  individuals, 
they  being  individually  liable  for  costs,  if 
plaintiff  prevails.  Pearsall  v.  Woolls,  (Tex. 
Civ.  App.  1899)  50  S.  W.  959. 

Joinder  of  private  corporations  and  officers 
thereof. —  W^here  the  president  of  a  corpora- 
tion is  in  control  of  it,  he  may  be  joined  as 


respondent  in  a  proceeding  against  it  to  com- 
pel the  performance  of  a  corporate  duty. 
West  Virginia  Northern  R.  Co.  v.  U.  S.,  134 
Fed.  198,  67  C.  C.  A.  220. 

Joinder  of  causes  of  action  see  infra,  IX, 
E,  3,  e. 

63.  Knight  i\  Ferris,  6  Houst.  (Del.)  283; 
Chicago  City  R.  Co.  v.  People,  116  111.  App. 
633. 

Joinder  of  public  officers  generally. —  The 

road  overseer  is  a  necessary  party  to  a  pro- 
ceeding against  county  supervisors  to  compel 
the  keeping  of  a  road  free  from  obstructions 
and  in  good  repair.  Peck  v.  Los  Angeles 
County,  90  Cal.  384,  27  Pac.  301.  Where  the 
mayor  and  aldermen  of  a  city  rejected  the 
vote  of  a  ward  at  a  local  option  election 
and  ordered  the  city  clerk  not  to  record  the 
return,  they  are  necessary  parties  to  a  pro- 
ceeding to  compel  the  clerk  to  record  the 
return.  Taylor  v.  McPheters,  111  Mass.  351. 
Under  a  statute  which  requires  the  highway 
commissioner  to  submit  the  proposed  expendi- 
ture for  the  construction  of  a  bridge  to,  and 
obtain  the  approval  of,  the  township  board, 
where  the  commissioner  has  done  so  and  the 
board  has  refused  its  approval,  the  board  is 
a  necessary  party  in  a  proceeding  to  compel 
the  erection  of  the  bridge.  Berube  v.  Wheeler, 
128  Mich.  32,  87  N.  W.  50.  The  reclassifica- 
tion by  a  municipal  civil  service  commission 
of  a  position  which  they  have  placed  in  the 
competitive  class  cannot  be  compelled  in  the 
absence  of  the  mayor  of  the  city  and  the 
state  civil  service  commissioner,  as  the  re- 
classification could  not  be  made  efiective 
without  their  action.  Dill  v.  Wheeler,  100 
N.  Y.  App.  Div.  155,  91  N.  Y.  Suppl.  686. 
In  a  proceeding  against  a  board  of  inspectors 
of  elections  for  a  recount  of  ballots  under 
the  New  York  Election  Law  of  1896,  section  84, 
the  poll  clerks  are  necessary  parties  respond- 
ent. Matter  of  Stiles,  69  N.  Y.  App.  Div. 
589,  75  N.  Y.  Suppl.  278.  Where  petitioner, 
a  cotmty  commissioner,  accepted  another  of- 
fice, and  the  county  judge  appointed  another 
in  his  place  under  the  misapprehension  that 
petitioner  had  vacated  his  office  of  commis- 
sioner, and  petitioner  sues  to  compel  the 
judge  and  his  appointee  to  permit  petitioner 
to  act  as  commissioner,  the  remaining  county 
commissioners  are  necessary  parties  respond- 
ent. Gaal  V.  Townsend,  77  Tex.  464,  14  S.  W. 
365.  See,  however,  as  to  joinder  of  officers, 
State  V.  Norvell,  80  Mo.  App.  180;  State  r. 
Williams,  110  Tenn.  549,  75  S.  W^  948,  64 
L.  R.  A.  418. 

Joinder  of  members  of  public  board  or 
court. —  All  the  members  of  a  municipal 
board  must  be  joined  as  respondents  in  a 
proceeding  to  compel  the  performance  of  a 
duty  imposed  on  the  board.  Eufaula  v.  Hick- 
man, 57  Ala.  338.  See  also  People  v.  Metro- 
politan Police  Com'rs,  5  Abb.  Pr.  (N.  Y.) 
241  [reversed  in  24  How.  Pr.  611].  It  is  not 
enough  to  join  merely  a  quorum,  although 
they  have  once  met  as  such.  Deen  v.  Tanner, 
100  Ga.  394,  32  S.  E.  368.    And  see  Matter 
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ing  to  act  in  conjunction  with  the  others,  yet  all  must  as  a  rule  be  made  respond- 
ents.*^^  As  a  limitation  on  the  rule  just  announced,  it  should  be  observed  that  even 
though  a  common  duty  rests  on  several  officers,  yet  where  that  duty  requires  them 
respectively  to  perform  separate,  although  successive,  acts  independently  of, 
although  in  cooperation  with,  others,  those  who  have  performed  the  particular  acts 
required  of  them,^^  or  who  are  willing  to  perform  those  acts,*'^  or  who  have  not 
refused  such  performance  or  expressed  an  intention  not  to  perform  when  the  time 
for  performance  arises,^^  need  not  be  joined  witli  the  others  in  a  proceeding  to  compel 
the  latter  to  perform  the  particular  acts  which  the  law  requires  of  them.  Unless  the 
granting  of  the  writ  would  prejudicially  affect  tiieir  interests,^^  persons  or  bodies 
who  are  not  invested  with  power  to  perform  the  act  sought  to  be  enforced,  or  who 
are  not  required  by  law  to  perform  it,  are  not  necessary  parties  respondent,^^  and 


of  Broderick,  25  Misc.  (N.  Y.)  534,  56  N.  Y. 
Suppl.  99.  So  if  it  takes  all  the  judges  of  a 
court  to  do  the  act  desired,  all  are  necessary 
parties.  State  'C.  King  County  Super.  Ct.,  4 
Wash.  327,  30  Pac.  82.  Where,  however,  by 
law  a  board  is  composed  of  only  one  perma- 
nent member,  who  calls  to  his  aid  two  others 
as  occasion  may  arise,  it  is  sufficient  to  pro- 
ceed against  the  permanent  member  alone. 
State  v.  Marshall  County  Judge,  7  Iowa  186. 

Joinder  of  officer  in  different  capacities. — 
In  an  application  to  compel  a  board  of  edu- 
cation to  issue  a  teacher's  certificate,  the 
county  superintendent  of  schools  as  such 
need  not  be  joined;  it  is  sufficient  to  join 
him  as  a  member  of  the  board.  Keller  v. 
Hewitt,  109  Cal.  146,  41  Pac.  871. 

Joinder  of  public  bodies  and  their  officers. 
—  In  a  proceeding  by  the  holder  of  corporate 
bonds  against  the  town  issuing  them  to  com- 
pel payment  of  the  same,  it  is  sufficient  to 
file  the  petition  against  the  town  alone,  with- 
out naming  individuals,  in  order  to  obtain 
a  peremptory  mandamus  to  each  of  the 
agancies  through  which  it  must  act  to  make 
payment  of  the  claim.  People  t.  Getzen- 
daner,  137  111.  234,  34  N.  E.  297 ;  Chicago  'C. 
Sansum,  87  111.  182.  And  see  Bay  State  Gas 
Co.  V.  State,  4  Pennew.  (Del.)  497,  56  Atl. 
1120.  See,  however,  Eyerly  v.  Jasper  County, 
72  Iowa  149,  33  N.  W.  609.  So  it  is  not  neces- 
sary to  join  the  city  council  in  a  proceeding 
against  a  city  to  compel  it  to  disconnect  cer- 
tain territory  from  it  by  ordinance.  Charles- 
ton V.  Wiley,  94  111.  App.  53;  Charleston  i*. 
Moore,  94  111.  App.  51. 

64.  See  cases  cited  infra,  this  note. 

All  the  members  of  a  public  board  should 
be  joined  as  respondents,  although  some  are 
willing  to  act.  I^von  v.  Rice,  41  Conn.  245; 
Littlefield  v.  Newell,  85  Me.  246,  27  Atl.  110. 
And  see  Eufaula  i;.  Hickman,  57  Ala.  338; 
Knight  V.  Ferris,  6  Houst.  (Del.)  283;  State 
V.  Jones,  23  N.  C.  129.  However,  part  of 
the  members  of  a  public  board  proceeding 
against  the  others  need  not  name  themselves 
as  respondents.  Cooperrider  v.  State,  46 
Nebr.  84,  64  N.  W.  372;  Heintz  v.  Moulton, 
7  S.  p.  272,  64  N.  W.  135. 

Coordinate  governing  bodies. —  In  a  pro- 
ceeding to  compel  the  aldermen  of  a  city  to 
meet  the  common  council  in  joint  convention 
for  the  purpose  of  electing  subordinate  of- 
ficers as  required  by  law,  the  council,  being 
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willing  to  act,  need  not  be  joined.  Little- 
field  V.  Newell,  85  Me.  246,  27  Atl.  110. 

Whether  majority  of  public  board  may  be 
sued  by  minority  see  supra,  IX,  C,  1,  a. 

65.  People  v.  Municipal  Civil  Service  Com- 
mission, 30  Misc.  (N.  Y.)  519,  63  N.  Y. 
Suppl.  833;  State  v.  Richter,  37  Wis.  275. 

66.  Goodell  v.  Woodbury,  71  N.  H.  378,  52 
Atl.  855. 

67.  New  Hampshire. —  Goodell  v.  Wood- 
bury, 71  N.  H.  378,  52  Atl.  855,  holding 
that  in  a  proceeding  to  compel  a  chief  of 
police  to  institute  certain  prosecutions  as 
required  by  law,  the  county  solicitor,  whose 
duty  it  is  to  prosecute  ofl'enses,  is  not  a  neces- 
sary party,  where  he  has  not  refused  to 
act. 

Neiu  York. —  People  v.  Gravesend,  154 
N.  Y.  381,  48  N.  E.  813,  holding  that  in  a 
proceeding  to  compel  a  town  supervisor  to 
issue  bonds,  the  town  treasurer  and  clerk, 
Avho  must  join  in  executing  the  bonds,  are 
not  necessary  parties  respondent,  since  the 
court  would  assume  that  they  would  sign 
the  bonds  if  the  supervisors  should  be  ordered 
to  issue  them. 

North  Carolina. —  Boner  v.  Adams,  65 
N.  C.  639. 

Oregon. —  See  McLeod  v.  Scott,  21  Oreg.  94, 
26  Pac.  1061,  29  Pac.  1. 

South  Dakota. —  Smith  v.  Lawrence,  2 
S.  D.  185,  49  N.  W.  7,  holding  that  in  a 
proceeding  against  a  board  of  canvassers  to 
compel  a  recanvass,  the  county  auditor  as 
clerk  of  the  board  or  as  auditor  is  not  a 
necessary  party  respondent,  where  he  has  not 
neglected  or  refused  to  perform  any  duty 
devolving  on  him. 

Wisconsin. —  State  v.  Richter,  37  Wis.  275. 

See  33  Cent.  Dig.  tit.     Mandamus,"  §  293. 

Refusal  in  advance. —  Where  two  succes- 
sive acts  toward  a  common  end  are  required 
to  be  done  by  two  officers  respectively,  and 
mandamus  is  brought  against  the  one  re- 
quired to  act  first,  the  other  also  may  be 
joined,  if  he  has  pledged  himself  not  to  per- 
form the  act  required  of  him.  Guthrie  v. 
Sparks,  131  Fed.  443,  65  C.  C.  A.  427.  See, 
however,  State  v.  Richter,  37  Wis.  275. 

68.  See  infra,  IX,  C,  2,  c. 

69.  Farrell  v.  King,  41  Conn.  448;  People 
V.  Kipley,  171  111.  44,  49  N.  E.  229,  41  L.  R. 
A.  775;  Brooks  v.  State,  162  Ind.  568,  70 
N.  E.  980. 
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cannot  be  joined  as  such.  The  writ  should  run  singly  to  the  person  whose  duty 
it  is  to  perform  the  act  required."^*^ 


Who  are  unnecessary  parties  —  Public  cor- 
porations.—  A  county  is  not  a  necessary 
party  to  a  proceeding  by  a  scrip-holder  to 
compel  the  county  collector  to  receive  the 
scrip  in  payment  of  taxes  (Fry  v.  Reynolds, 
33  Ark.  450)  ;  nor  is  a  borough  a  necessary 
party  to  a  proceeding  to  compel  its  officers 
to  discharge  their  duty  (Com.  u.  Westfield 
Borough  Officers,  1  Pa.  Dist.  495 ) .  A  city 
is  not  a  necessary  party  to  a  proceeding  to 
compel  the  city  auditor  to  draw  his  warrant 
for  the  salary  roll  of  the  police  force  (State 
r.  Mason,  153  Mo.  23,  54  S.  W.  524),  or  to  a 
proceeding  against  the  city  controller  to 
compel  him  to  pay  over  taxes  due  the  state 
(People  V.  Myers,  50  Hun  (N.  Y.)  479,  3 
2s.  Y.  Suppl.  365  [affirmed  in  112  N.  Y.  67G, 
20  N.  E.  417]),  or  to  a  proceeding  against 
the  city  treasurer  to  enforce  payment  of  a 
warrant  duly  executed  by  the  proper  city 
officers  (Savage  v.  Sternberg,  19  Wash.  679, 
54  Pac.  611,  67  Am.  St.  Rep.  751);  or  to 
a  proceeding  to  compel  the  clerk  of  the  city 
council  to  amend  his  record  so  that  it  will 
show  the  appointment  of  petitioner  by  the 
council  as  policeman  in  the  place  of  a  third 
person  (Farrell  v.  King,  41  Conn.  448).  A 
school-board  is  not  a  necessary  party  in  a 
proceeding  to  compel  a  teacher  to  admit  a 
child  to  school,  although  the  teacher  excluded 
the  child  pursuant  to  a  resolution  of  the 
board   Tape  v.  Hurley,  66  Cal.  473,  6  Pac.  129. 

Public  officers. —  A  county  collector  seeking 
to  compel  a  city  treasurer  to  pay  over  the 
proceeds  of  a  county  tax  collected  by  him 
need  not  join  any  other  city  officer  as  re- 
spondent (Shields  v.  Grear,  55  N.  J.  L.  503, 
27  Atl.  807 )  ;  nor  need  any  other  county 
officer  be  joined  as  respondent  in  a  proceeding 
by  the  state  auditor  against  a  county  auditor 
to  compel  him  to  observe  his  duties  (State 
V.  Yates,  21  Ohio  Cir.  Ct.  686,  12  Ohio  Cir. 
Dec.  298)  ;  and  the  fact  that  municipal  of- 
ficers have  conspired  to  license  gaming  in 
violation  of  law  does  not  require  the  joining 
of  any  one  but  the  chief  of  police  as  respond- 
ent in  a  proceeding  to  compel  the  chief  to 
prosecute  gamblers  (State  f.  Williams,  45 
Oreg.  314,  77  Pac.  965,  67  L.  R.  A.  166). 
A  proceeding  to  compel  the  making  of  esti- 
mates of  work  done  by  a  street  improvement 
contractor  and  the  levj^ng  of  assessments 
therefor  may  be  brought  against  the  city 
without  joining  the  members  of  the  city 
council  or  the  city  engineer  (Wren  v.  Indi- 
anapolis, 96  Ind.  206);  and  although  a  tax- 
collector  has  discontinued  the  collection  of 
a  tax  under  instructions  from  the  city  coun- 
cil, the  council  need  not,  it  seems,  be  joined 
as  respondent  in  a  proceeding  to  compel  the 
collector  to  collect  the  tax  (State  v.  O'Kelly, 
48  La.  Ann.  28,  18  So.  757).  A  tax-collector 
is  not  a  necessary  party  respondent  in  a  pro- 
ceeding to  compel  an  auditor  to  enter  on  an 
assessment  roll  the  delinquent  taxes  oi  the 
preceding  fiscal  year  (People  v.  Ashbury,  46 
Cal.  523),  or  in  a  proceeding  to  compel  a 


town  treasurer  to  issue  a  warrant  of  distress 
against  the  collector  on  his  neglect  to  per- 
form his  duties  (Waldron  v.  Lee,  5  Pick, 
(Mass.)  323).  A  magistrate  who  has  un- 
lawfully committed  a  slave  to  jail  is  not  a 
necessary  party  respondent  to  a  proceeding 
against  the  sheriff  to  compel  him  to  release 
the  slave.  Ney  v.  Richard,  15  La.  Ann.  603. 
Where  the  chief  of  police  of  a  city  may  in- 
stitute prosecutions  independently  of  the 
police  commissioners,  they  are  not  necessary 
parties  respondent  in  a  proceeding  to  compel 
him  to  do  so.  Goodell  v.  Woodbury,  71  N.  H. 
378,  52  Atl.  855.  A  board  of  county  super- 
visors is  not  a  necessary  party  respondent,  it 
seems,  in  a  proceeding  to  compel  the  chairman 
and  clerk  to  perform  their  duties  (People  v. 
Brinkerhoff,  68  N.  Y.  259  [affirming  7  Hun 
668]  )  ;  and  it  is  not  necessary,  in  a  pro- 
ceeding to  compel  a  county  court  to  levy  a 
tax  to  pay  bonds  or  coupons  owing  by  the 
county,  that  the  county  trustee  should  be 
made  a  party  defendant  (State  v.  Anderson 
County,  8  Baxt.  (Tenn.)  249).  The  fact  that 
the  county  clerk  has  paid  money  due  the 
state  to  the  county  treasurer  does  not  require 
that  the  treasurer  should  be  made  a  party 
defendant  to  a  proceeding  by  the  state  au- 
ditor against  the  clerk  to  compel  payment 
of  the  monev.  State  v.  Stanton,  14  Utah  180, 
46  Pac.  1109.  Where  it  is  the  duty  of  the 
county  commissioners  to  levy  a  tax  for  pay- 
ment of  bonds  of  a  township  in  the  county 
issued  in  payment  of  a  subscription  to  rail- 
road stock,  the  trustees  of  the  township  are 
not  necessary  parties  respondent  in  a  pro- 
ceeding to  compel  the  commissioners  to  levy 
the  tax.  Labette  County  Com'rs  v.  U.  S., 
112  U.  S.  217,  5  S.  Ct.  108,  28  L.  ed.  698. 

Private  corporations. —  The  owner  and 
lessor  of  a  railroad  is  not  a  necessary  party 
respondent  to  a  proceeding  to  compel  the 
lessee  to  restore  a  highway  on  which  it  has 
encroached  in  constructing  a  crossing  (People 
V.  Northern  Cent.  R.  Co.,  164  N.  Y.  289,  58 
N.  E.  138.  But  see  Mobile,  etc.,  R.  Co.  v. 
Pike  County  Com'rs  Ct.,  97  Ala.  105,  11  So. 
732);  and  it  has  been  said  in  a  proceeding 
against  a  corporation  as  licensee  of  a  cor- 
poration owning  a  patent  on  a  telephone  to 
compel  it  to  establish  connections  with  a  tele- 
graph line,  the  licensor  is  not  a  necessary 
party  respondent  (State  V.  Bell  Telephone 
Co.,  23  Fed.  539). 

Private  officers. —  In  a  proceeding  to  com- 
pel a  corporation  to  cause  its  officers  to  make 
and  file  a  certificate  as  to  payments  on  capi- 
tal stock  as  required  of  them  by  law,  such 
offiecrs  need  not  be  joined.  Bay  State  Gas 
Co.  V.  State,  4  Pennew.  (Del.)  497,  56  Atl. 
1120.  And  see,  generally,  People  v.  Throop, 
12  Wend.  (N.  Y.)  183. 

Authority  and  duty  to  act  as  prerequisite 
to  issuance  of  writ  see  supra,  II,  F. 

70.  Kansas,  etc.,  R.  Co.  v.  Fitzhugh,  61 
Ark.  339,  33  S.  W.  208;  Farrell  v.  King,  41 
Conn.  448. 

[IX,  C,  2,  b,  (I)] 
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(ii)  Style  OF  Designation.  In  proceedings  to  compel  the  performance  of 
a  duty  imposed  on  a  municipal  corporation  the  earlier  rule  was  to  name  the 
municipality  as  respondent  by  its  corporate  name/^  and  this  rule  is  still  adhered 
to  or  recognized  in  some  American  jurisdictions;''^  but  the  modern  rule  is  to 
name  as  respondent  or  respondents  that  member  or  those  members  of  the  munici 
pal  government  whose  duty  it  is  to  perform  the  acts  required  of  the  municipality."^^ 
It  has  been  held  that  where  a  duty  is  imposed  on  a  public  board  as  such,  a  proceed- 
ing to  compel  performance  may  run  either  against  the  board  by  its  legal  name 


Who  are  improper  parties  —  Public  cor- 
porations.—  A  city  cannot  be  joined  as  re- 
spondent in  a  proceeding  to  compel  the  clerk 
of  the  city  council  to  amend  his  record  of 
the  council's  proceedings  with  reference  to 
petitioner's  appointment  to  office.  Farrell  v. 
King,  41  Conn.  448. 

Puhlic  officers. —  The  mayor  and  council 
cannot  be  joined  in  a  proceeding  to  compel 
the  chief  of  police  to  prosecute  gamblers 
(State  V.  Williams,  45  Oreg.  314,  77  Pac. 
965,  67  L.  R.  A.  166)  ;  and  where  the  board 
of  education  of  a  city  is  an  organization 
separate  from  the  city,  and  money  required 
for  its  use  is  to  be  drawn  from  the  city 
treasury  by  the  draft  of  the  president  of 
the  board,  countersigned  by  its  clerk,  the  city 
auditor  and  controller  are  not  proper  parties 
to  a  proceeding  to  compel  payment  of  a  claim 
against  the  board  (People  v.  Neilson,  5 
Thomps.  &  C.  (N.  Y.)^  367).  In  a  proceed- 
ing by  the  state  auditor  against  a  county 
auditor  to  compel  him  to  observe  his  duties, 
no  other  county  officials  are  proper  parties 
(State  V.  Yates,  21  Ohio  Cir.  Ct.  686,  12 
Ohio  Cir.  Dec.  298)  ;  nor  can  the  superin- 
tendent of  public  instruction  be  joined  as  re- 
spondent in  a  proceeding  to  compel  a  teacher 
to  admit  a  child  to  a  public  school  (Tape  v. 
Hurley,  66  Cal.  473,  6  Pac.  129).  If  one  of 
several  judges  of  a  court  has  power  to  do 
the  act  sought  to  be  enforced,  the  others 
cannot  be  joined  as  respondents.  State  v. 
Kings  County  Super.  Ct.,  4  Wash.  327,  30 
Pac.  82.  And  see,  generally,  Boner  v.  Adams, 
65  N.  C.  639. 

Private  corporations,  and  agents  and  stock- 
holders.—  The  corporation  is  not  a  proper 
party  defendant  in  a  proceeding  to  compel  a 
corporate  officer  to  perform  his  duties  (Win- 
ter V.  Baldwin,  89  Ala.  483,  7  So.  734.  See, 
however,  supra,  note  61)  ;  nor  are  any  of 
the  other  officers  proper  parties  (People  v. 
Lake  Shore,  etc.,  R.  Co.,  11  Hun  (N.  Y.)  1. 
See,  however,  supra,  note  61 )  ;  and  stock- 
holders merely  as  such  are  not  proper  parties 
respondent  in  a  proceeding  to  compel  the  cor- 
poration to  perform  a  corporate  act  ( State  v. 
Home  St.  R.  Co.,  43  Nebr.  830,  62  N.  W. 
225 ) . 

Joinder  of  several  persons  in  the  alterna- 
tive in  a  motion  for  the  writ  is  permitted  in 
some  jurisdictions.  Brophy  Shindler,  126 
Mich.  341,  85  N.  W.  1114 ;' Demorest  v.  Mid- 
land R.  Co.,  10  Ont.  Pr.  73. 

Joinder  of  causes  of  action  see  infra,  IX, 
E,  3,  e. 

71.  Eufaula  v.  Hickman.  57  Ala.  338. 

72.  Louisville  v.  Kean,  18  B.  Mon.  (Ky.) 

[IX,  C,  2,  b,  (II)] 


9;  Ricker  v.  City,  1  Lane.  L.  Rev.  (Pa.)  92; 
Leavenworth  County  v.  Sellew,  99  U.  S.  624, 
25  L.  ed.  333.  But  compare  Fuller  v.  Plain- 
field,  6  Conn.  532. 

73.  Alabama. —  Eufaula  f.  Hickman,  57 
Ala.  338. 

Illinois. —  People  v.  Bloomington,  63  111. 
207. 

Kentucky. —  Louisville  v.  Kean,  18  B. 
Mon.  9. 

Pennsylvania. —  Ricker  v.  City,  1  Lane.  L. 
Rev.  92. 

United  States. — ^Davenport  v.  U.  S.,  9  Wall. 
409,  19  L.  ed.  704. 

Where,  however,  there  is  no  ofi&cer  or  board 
charged  with  the  duty  in  question,  the  mu- 
nicipality may  be  proceeded  against  in  its 
corporate  name.  Williams  v.  New  Haven,  68 
Conn.  2G3,  36  Atl.  61. 

74.  Connecticut. —  Norwalk,  etc..  Electric 
Light  Co.  V.  South  Norwalk,  71  Conn.  381, 
42  Atl.  82,  holding  that  this  is  the  better 
practice. 

Illinois.— Shesif^  v.  People,  87  111.  189,  29 
Am.  Rep.  49. 

Missouri. —  St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117,  45  Am.  Dec.  355,  semhle. 

New  Jersey. —  State  v.  Rahway,  53  N.  J.  L. 
156,  20  Atl.  966. 

New  Mexico. —  Territory  v.  Socorro,  12 
N.  M.  177,  76  Pac.  283. 

New  York. —  People  V.  Champion,  16 
Johns.  61. 

Pennsylvania. —  Com.  v.  Norristown,  17 
Pa.  Co.  Ct.  187,  12  Montg.  Co.  Rep.  9. 

Texas. —  See  Pearsall  v.  Woolls,  ( Civ.  App. 
1899)  50  S.  W.  959. 

Wisconsin. —  State  v.  Milwaukee,  25  Wis. 
122. 

United  States. —  Leavenworth  County  V. 
Sellew,  99  U.  S.  624,  25  L.  ed.  333. 

Sufficiency  of  designation. —  Where  the  gov- 
ernment of  a  village  is  vested  in  a  council 
consisting  of  a  president  and  councilmen,  it 
is  sufficient  to  direct  the  proceeding  against 
"  the  council,"  rather  than  against  "  the 
president  and  councilmen."  Glencoe  v.  Peo- 
ple, 78  111.  382.  And  although  a  city  is  in- 
corporated as  "  The  Mayor,  Aldermen,  and 
Citizens  of  Pittsburgh,"  a  proceeding  may  be 
maintained  against  the  councils  "  of  the  City 
of  Pittsburgh."  Com.  v.  Pittsburg,  34  Pa. 
St.  496.  To  designate  respondents  as  "  the 
mayor,  aldermen  and  common  council  "  does 
not  imply  that  the  mayor  and  aldermen  are 
no  part  of  the  council,  and  hence  there  is  a 
sufficient  designation  of  "  the  mayor,  alder- 
men et  al.  de  communi  concilio."  Pees  V. 
Leeds,  Str.  640. 
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or  against  its  individual  members  as  sucli.'^  In  some  jurisdictions  it  is  not 
only  proper  but  necessary  that  the  proceeding  should  run  against  the  board 
as  snch/'^  while  in  other  jurisdictions  the  proceeding  must  run  against  the  indi- 
vidual members  of  the  board.'^  If  officers  are  not  constituted  a  board  bj  law, 
they  cannot  be  sued  as  such.''^  Where  the  duty  sought  to  be  enforced  rests  on  a 
public  officer,  it  is  tlie  better  practice  to  proceed  against  him  in  his  official  title 
without  naming  him  individually."^^  If  a  duty  is  imposed  on  a  priv^ate  corporation 
as  sucli,  it  should  be  proceeded  against  in  its  corporate  name;^  but  if  the  duty 
rests  on  its  board  of  trustees  tlie  proceeding  should  run  against  the  board.^^ 

e.  Persons  Interested  in  Subject-Matter.  Individuals  or  corporations  who 
have  a  special  legal  interest  in  the  subject-matter  of  a  mandamus  proceeding  and 
whose  rights  will  be  collaterally  determined  by  a  judgment  awarding  tlie  writ 
may  properly  be  joined  as  parties  respondent,^^  and  are  generally  required  to  be 
so  joined.^^    Thus  if  a  right,  title,  or  interest  in  or  to  real  property  is  directly 


75.  Alabama. —  Eufaula  v.  Hickman,  57 
Ala.  338. 

Missouri. —  St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117,  45  Am.  Dec.  355,  semble. 

Montana. —  State  v.  Choteau  County,  13 
Mont.  23,  31  Pac.  879,  where  by  law  the  board 
is  composed  of  certain  officers  ex  officio,  and 
its  members  do  not  necessarily  embrace  the 
same  officers  but  are  subject  to  changes. 

'Nebraska. —  Cooperrider  v.  State,  46  Nebr. 
84,  G4  N.  W.  372. 

Ohio. —  Hollister  v.  Lucas  County  Dist.  Ct. 
Judges,  8  Ohio  St.  201,  70  Am.  Dec.  100, 
holding  that  the  proceeding  should  be  brought 
against  the  judges  of  a  court,  rather  than 
the  court. 

Pennsylvania. — Com.  v.  Sheehan,  81*  Pa. 
St.  132. 

Texas. —  See  Pearsall  v.  Woolls,  ( Civ.  App. 
1899)  50  S.  W.  959. 

Washington. —  See  State  t*.  Byrne,  32 
Wash.  2G4,  73  Pac.  394. 

76.  Thomas  v.  Carteret  County  Com'rs,  66 
N.  C.  522;  Askew  r.  Pollock,  66  N.  C.  49. 

77.  Montgomery  County  r.  Menefee  Countv 
Ct.,  93  Ky.  33,  18  S.  W.  1021,  13  Kv.  L.  Rep. 
891;  Beli  r.  Pike  Countv  Ct.,  61  Mo.  App. 
173. 

If  the  board  is  unincorporated  the  indi- 
vidual members  should  be  designated.  Peo- 
ple V.  Civil  Service,  etc.,  Bd.,  17  Abb.  N. 
Cas.  (N.  Y. )  64.  And  see  Houston  v.  Sussex 
Countv  Levj-  Ct.,  5  Harr.  (Del.)  15. 

78.  Randall  v.  State,  64  Ohio  St.  57,  59 
N.  E.  742. 

79.  loica. —  Chance  v.  Temple,  1  Iowa 
179. 

New  Mexico. —  Territory  v.  Socorro,  12 
K.  M.  177,  76  Pac.  283. 

New  York. —  See  People  V.  Westchester 
County,  4  Cow.  403. 

Wisconsin. —  State  v.  Milwaukee,  25  Wis. 
122. 

Canada. —  Burdett  v.  Sawyer,  2  Ont.  Pr. 
398,  holding,  however,  that  it  is  permissible 
to  name  the  officer  individually  as  such. 

Contra.— Eufaula  v.  Hickman^  57  Ala.  338. 

80.  State  v.  Chicago,  etc.,  R.  Co.,  79  Wis. 
259,  48  N.  W.  248,  12  L.  R.  A.  180,  and  not 
in  the  name  of  its  directors. 

81.  State  V.  Sears,  10  Nev.  167,  holding, 
however,  that  a  proceeding  against  the  trus- 


tees individually  is  virtually  the  same  as  if 
against  the  board. 

82.  Connecticut. —  State  v.  Williams,  68 
Conn.  131,  35  Atl.  24,  421,  48  L.  R.  A.  465. 

Minnesota. —  State  v.  Minneapolis,  etc.,  R. 
Co.,  39  Minn.  219,  39  N.  W.  153. 

Nevada. —  See  State  v.  Mack,  26  Nev.  430, 
69  Pac.  862. 

Washington. — American  Bridge  Co.  v. 
Wheeler,  35  Wash.  40,  76  Pac.  534. 

United  States. — West  Virginia  Northern  R. 
Co.  V.  U.  S.,  134  Fed.  198,  67  C.  C.  A.  220. 

The  code  provision  which  permits  the  rights 
of  all  persons  in  the  subject-matter  in  con- 
troversy to  be  determined  in  one  action  ap- 
plies to  mandamus  proceedings.  State  v. 
Cranney,  30  Wash.  594,  71  Pac.  50.  Contra, 
People  V.  Croton  Aqueduct  Bd.,  5  Abb.  Pr. 
(N.  Y.)  372,  16  How.  Pr.  4.  And  see  infra, 
note  97.    But  see  infra,  note  83. 

83.  Illinois. —  Powell  v.  People,  214  111. 
475,  73  N.  E.  795,  105  Am.  St.  Rep.  117; 
Dement  v.  Rokker,  126  111.  174,  19  N.  E.  33. 

Kansas. —  Livingston  v.  McCarthy,  41  Kan. 
20,  20  Pac.  478. 

New  Jersey. —  State  V.  Van  Winkle,  43 
N.  J.  L.  579,  holding  that  a  city  is  a  neces- 
sary party  to  a  proceeding  to  compel  its 
treasurer  to  pay  out  of  city  funds  a  de- 
ficiency in  the  city's  quota  of  state  and 
county  taxes. 

Tennessee.— State  v.  Willett,  (1906)  97 
S.  W.  299,  holding  that  the  persons  whose 
right  to  register  is  involved  are  necessary 
parties  to  a  proceeding  to  compel  election 
officers  to  erase  their  names  from  the  regis- 
tration books. 

Texas. —  General  Land  Office  Com'rs  v. 
Smith,  5  Tex.  471;  Cullem  v.  Latimer,  4  Tex. 
329 ;  Smith  v.  Power,  2  Tex.  57. 

United  States.—  See  State  v.  Bell  Tel.  Co., 
23  Fed.  539. 

Canada.— Dollery  v.  Whaley,  12  U.  C.  C  P. 
552,  holding  that  in  a  proceeding  by  plain- 
tiff in  an  action  to  compel  a  judge  to  pro- 
ceed with  the  trial  thereof,  defendant  in  the 
action  is  a  necessary  partv  respondent. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  293. 

See,  however.  State  v.  Doyle,  40  Wis.  220, 
holding  that  where  a  statute  requires  the 
license  of  a  foreign  insurance  company  to 
be  revoked  without  notice  to  the  company, 
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involved,  all  persons  owning  or  claiming  the  same  must  as  a  rule  be  joined  as 
respondents;^^  and  if  a  riglit,  title,  or  interest  in  or  to  a  public  office  is  directly 
involved  it  is  generally  necessary  to  join  an  adverse  claimant  thereof  as  a  party ."^^ 


on  violation  of  its  conditions,  a  mandamus 
to  compel  revocation  will  be  granted  without 
requiring  the  company  to  be  made  a  party 
respondent 

The  state  is  a  necessary  party  respondent 

in  a  proceeding  to  enforce  a  contract  with 
the  state.  State  v.  New  York  Guaranty,  etc., 
Co.,  38  La.  Ann.  337;  Louisiana  v.  Jumel, 
107  U.  S.  711,  2  S.  Ct.  128,  27  L.  ed.  448. 

The  provision  of  the  General  Practice  Act 
requiring  all  parties  in  interest  to  be  joined 
does  not  apply  to  mandamus  proceedings. 
State  V,  Fraker,  166  Mo.  130,  65  S.  W.  720; 
State  V.  Burkhardt,  59  Mo.  75.  And  see 
infra,  note  96.  But  see  supra,  note  82 ;  in- 
fra, note  97. 

Joinder  by  representation. —  A  person  or 
corporation  may  be  virtually  joined  as  a 
party  respondent  by  representation.  Cala- 
veras County  V.  Brockway,  30  Cal.  325;  Peo- 
ple V.  Mj^ers,  50  Hun  (N.  Y.)  479,  3  N.  Y. 
Suppl.  365  [affirmed  in  112  N.  Y.  676,  20 
N.  E.  417].  Thus  the  holders  of  municipal 
bonds  have  been  held  to  be  sufficiently  joined 
by  making  the  municipality  a  respondent. 
Austin  V.  Cahill,  (Tex.  1905)  88  S.  W.  542 
[reversing  in  effect  (Civ.  App.  1905)  88 
S.  W.  530].  But  a  receiver  of  a  corporation 
is  not  suificiently  joined  by  making  the  cor- 
poration a  party  respondent.  Chicago  City 
R.  Co.  V.  People,  116  111.  App.  633. 

84.  California. —  Fogarty  v.  Sparks,  22 
Cal.  142,  holding  that  in  a  proceeding  to 
compel  a  sheriff  to  remove  an  occupant  from 
land  under  a  writ  of  restitution,  the  occu- 
pant is  a  necessary  party,  unless  he  acquired 
his  rights  after  lis  pendens  filed  or  under  the 
parties  to  the  suit. 

Idalio. —  Strethem  v.  Skinner,  (1905)  82 
Pac.  451,  holding  that  in  a  proceeding 
against  a  water  master  to  compel  him  to 
distribute  waters  in  a  certain  way,  all  par- 
ties to  be  affected  thereby  should  be  joined. 

Massachusetts. —  Kent  v.  Essex  County,  10 
Pick.  521. 

Michigan. —  Campau  v.  Detroit,  86  Mich. 
372,  49  N.  W.  39,  holding  that  in  a  proceed- 
ing to  compel  a  board  of  public  works  to 
vacate  a  plat,  the  persons  who  made  the  plat 
and  persons  who  have  purchased  lots  accord- 
ing to  the  plat  are  necessary  parties. 

'New  York. —  People  v.  Stewart,  77  N.  Y. 
App.  Div.  181,  78  N.  Y.  Suppl.  1054,  holding 
that  the  owners  of  buildings  which  it  will  be 
necessary  to  destroy  in  the  enforcement  of 
municipal  building  regulations  are  necessary 
parties  to  a  proceeding  to  compel  the  super- 
intendent of  buildings  to  enforce  such  regu- 
lations. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  293. 

Mandamus  to  compel  cancellation  of  public 
lease  or  tax-sale. —  Where  the  cancellation  of 
a  lease  of  public  lands  is  sought,  the  lessee 
is  a  necessary  party  respondent.  State  v. 
Land  Com'rs,'  7  Wyo.  478,  53  Pac.  292. 
Where,  however,  the  purchaser  at  a  tax-sale 
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has  not  received  a  conveyance,  he  is  not  a 
necessary  party  to  a  proceeding  by  the  owner 
to  compel  cancellation  of  the  sale.  People  v. 
Brooklyn  Registrar,  114  N.  Y.  19,  20  N.  E. 
611. 

Mandamus  to  compel  execution  of  tax  deed 
or  sheriff's  deed. —  In  a  proceeding  by  a  pur- 
chaser at  a  tax-sale  to  compel  the  issuance 
of  a  tax  deed  persons  who  claim  an  interest 
in  the  land  are  proper  parties  respondent 
(State  V.  Cranney,  30  Wash.  594,  71  Pac. 
50)  ;  but  it  is  not  necessary  to  join  them 
(Roach  V.  State,  (Ala.  1905)  39  So.  685; 
Jones  V.  Welsing,  52  Iowa  220,  2  N.  W.  1106). 
And  in  a  proceeding  by  a  bidder  at  execution 
sale  to  compel  the  sheriff  to  accept  the  bid 
and  execute  a  deed,  the  execution  debtor  and 
creditor  are  not  necessary  parties.  State  v. 
Scarborough,  56  S.  C.  48,  33  S.  E.  779. 

Mandamus  to  compel  lease  or  conveyance 
of  public  lands  —  In  general. —  In  a  proceed- 
ing to  compel  trustees  of  public  lands  to 
make  a  deed  in  pursuance  of  their  agree- 
ment, one  to  whom  they  have  conveyed  the 
same  lands  notwithstanding  the  contract  is 
a  necessary  party  respondent.  State  v.  In- 
ternal Imp.  Fund,  20  Fla.  402.  So  one  to 
whom  public  lands  have  been  leased  is  a 
necessary  party  to  a  proceeding  by  another 
to  compel  a  lease  of  the  same  lands  to  him. 
State  V.  Land  Com'rs,  7  Wyo.  478,  53  Pac. 
292. 

Survey  and  issuance  of  patent. —  In  a  pro- 
ceeding to  compel  a  survey  of  public  lands 
and  the  issuance  of  a  patent  thereto,  persons 
claiming  an  interest  in  the  lands  must  be 
joined  as  respondents.  Chappell  v.  Rogan, 
94  Tex.  492,  62  S.  W.  539;  Texas  Mexican 
R.  Co.  V.  Jarvis,  80  Tex.  456,  15  S.  W.  1089; 
Tabor  v.  General  Land  Office  Com'rs,  29  Tex. 
508;  Cullem  v.  Latimer,  4  Tex.  329.  And 
see  Watkins  v.  Kirchain,  10  Tex.  375. 

Mandamus  to  compel  removal  of  obstruc- 
tions from  street. —  Persons  who  have  pur- 
chased land  in  the  justifiable  belief  that  it 
has  not  been  dedicated  as  a  street  are  neces- 
sary parties  in  a  proceeding  to  compel  the 
city  to  remove  obstructions  from  the  land  as 
a  street  (People  v.  Bloomington,  38  111.  App. 
125)  ;  and  persons  who  are  occupying  a  street 
under  contract  with  the  city  council  are  nec- 
essary parties  to  a  like  proceeding  (Gibbs  v. 
Ashford,  27  Tex.  Civ.  App.  629,  66  S.  W. 
858).  See  also  People  v.  Blocki,  203  111.  363, 
67  K  E.  809. 

85.  See  cases  cited  infra,  this  note. 

Mandamus  to  compel  appointment. —  In  a 
proceeding  to  compel  the  appointment  of  peti- 
tioner to  ofiice,  one  who  has  already  been 
appointed  to  the  office  must  be  joined.  Peo- 
ple V.  Dobbs  Ferry,  63  N.  Y.  App.  Div.  276, 
71  N.  Y.  Suppl.  578  (semhle)  ;  People  v. 
Scannell,  63  N.  Y.  App.  Div.  243,  71  N.  Y. 
Suppl.  383  (holding,  however,  that  if  the  in- 
cumbent's appointment  is  only  temporary,  it 
is  not  necessary  to  malzs   him  a  party)  ; 
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However,  an  individual  or  corporation  whose  rights  will  not  be  affected  by  a  judg- 
ment awarding  the  writ  need  not  be  joined  as  a  respondent ;  nor  need  one  be 
joined  whose  interest  is  merely  collateral,  general,  or  incidental.^* 


People  V.  Wendell,  57  Hun  (N.  Y.)  362,  10 
N.  Y.  Suppl.  587.  And  see  Powell  v.  People, 
214  111.  475,  73  N.  E.  795,  105  Am.  St.  Rep. 
117. 

Mandamus  to  compel  correction  of  record 
so  as  to  show  appointment. —  In  a  proceeding 
to  compel  the  correction  of  a  municipal  rec- 
ord so  that  it  will  show  the  appointment  of 
petitioner  to  office  instead  of  showing  the 
appointment  of  another,  that  other  is  not  a 
necessary  (Denver  v.  People,  17  Colo.  App. 
190,  68  Pa  3.  114),  or  even  a  proper  (Farrell 
V.  King,  41  Conn.  448),  party  respondent. 

Mandamus  to  compel  admission  to  office. — 
The  person  in  possession  of  an  office  is  a  nec- 
essary party  respondent  to  a  proceeding  to 
compel  petitioner's  admission  to  the  office. 
Kelly  V.  Edwards,  69  Cal.  460,  11  Pac.  1. 
And  see  In  re  Hart,  159  N.  Y.  278,  54  N.  E. 
44. 

Mandamus  to  compel  removal. —  If  it  is 

sought  to  remove  a  person  from  office,  he  must 
be  joined  as  respondent.  Powell  v.  People, 
214  111.  475,  73  N.  E.  795,  105  Am.  St.  Rep. 
117;  People  v.  Wendell,  57  Hun  (N.  Y.)  362, 
10  N.  Y.  Suppl.  587. 

Mandamus  to  compel  reinstatement. —  In  a 
proceeding  to  compel  tlie  reinstatement  of  one 
who  has  been  removed  or  ousted  from  office, 
the  present  incumbent  is  a  proper  party  re- 
spondent (People  V.  Ahearn,  111  N.  Y.  App. 
Div.  741,  98  N.  Y.  Suppl.  492),  and,  it  has 
been  held,  a  necessary  party  (Dew  v.  Judges 
Sweet  Spring  Dist.  Ct.,  3  Hen.  &  M.  (Va.)  1, 
3  Am.  Dec.  639.  Contra,  People  v.  Ahearn, 
supra).  In  mandamus  to  compel  reinstate- 
ment to  an  office  abolished  in  bad  faith,  the 
appointee  of  the  new  office  created  in  the 
place  of  the  one  abolished  is  not  a  necessary 
party;  but  in  mandamus  to  compel  the  trans- 
fer of  petitioner  to  the  newly  created  posi- 
tion the  appointee  is  a  necessary  party. 
Jones  V.  Willcox,  80  N.  Y.  App.  Div.  167, 
80  N.  Y.  Suppl.  420.  Where  a  disbursing 
clerk  was  placed  on  a  suspended  list  under 
Greater  New  York  Charter,  §  1543  (Laws 
(1901),  p.  636,  c.  466),  and  two  vacancies 
occurred  in  the  position  which  he  was  quali- 
fied to  fill,  in  mandamus  to  compel  his  rein- 
statement it  was  not  necessary  for  him  to 
make  the  survivor  of  two  men  illegally  trans- 
ferred to  the  position  of  disbursing  clerk  a 
party  to  the  proceeding,  where  he  was  enti- 
tled to  claim  the  position  made  vacant  by  the 
death  of  the  other  of  two  such  men,  together 
with  the  salary  incident  to  that  position 
which  had  accrued  since  the  latter's  death 
and  which  the  city  had  not  paid  to  any  per- 
son. People  V.  Grout,  45  Misc.  (N.  Y.)  47, 
90  N.  Y.  Suppl.  861. 

Mandamus  to  compel  payment  of  salary. — 
In  a  proceeding  by  an  officer  to  compel  an 
auditor  to  issue  a  warrant  for  salary,  one 
to  whom  a  warrant  for  such  salary  has  al- 
ready been  issued  as  a  de  facto  officer  but 
who  is  no  longer  in  possession  of  the  office  is 
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not  a  necessary  party  respondent.  Williams 
V.  Clayton,  6  Utah  86,  21  Pac.  398.  See  also 
McGuire  v.  Hurst,  64  S.  W.  435,  23  Ky.  L. 
Rep.  846. 

Whether  title  to  office  may  be  tried  in 

mandamus  proceedings,  see  supra,  VI,  C,  7. 

86.  Roach  v.  State,  (Ala.  1905)  39  So. 
085;  Jones  r.  Welsing,  52  Iowa  220,  2  N.  W. 
1106;  Sheldon  Independent  Dist.  v.  Sioux 
County,  51  Iowa  658,  2  N.  W.  590  (holding 
that  where  two  school-districts  as  organized 
embrace  common  territory  claimed  by  each, 
the  one  is  not  a  necessary  party  respondent 
to  a  proceeding  by  the  other  to  compel  the 
county  supervisors  to  levy  a  tax  in  its  fa- 
vor) ;  Harwood  v.  Quinby,  44  Iowa  385;  State 
r.  Wright,  10  Nev.  167;  People  v.  Keating, 
55  N.  Y.  App.  Div.  528,  67  N.  Y.  Suppl. 
418. 

87.  Connecticut. —  State  v.  Williams,  63 
Conn.  131,  35  Atl.  24,  421,  48  L.  R.  A.  465, 
holding  that  in  a  proceeding  to  compel  the 
treasurer  of  one  of  several  towns  comprising 
a  bridge  district  to  pay  orders  drawn  on  him 
by  the  district  commissioners,  neither  the  dis- 
trict nor  the  other  towns  need  be  joined. 

Indiana. —  Ingerman  v.  State,  128  Ind.  225, 
27  N.  E.  499,  holding  that  in  a  proceeding  by 
a  contractor  against  a  ditch  commissioner  to 
compel  the  distribution  of  a  fund  collected 
by  assessment  for  the  construction  of  a  ditch, 
the  persons  whose  lands  have  been  assessed 
need  not  be  joined.  And  see  Towle  v.  State, 
110  Ind.  120,  10  N.  E.  941. 

Kentucky. —  See  Hewitt  v.  Craig,  86  Ky. 
23,  5  S.  W.  280,  9  Ky.  L.  Rep.  232. 

Xehraska. —  State  v.  Osborn,  60  Nebr,  415, 
83  N.  W.  357,  holding  that  in  a  proceeding 
to  compel  an  assessor  to  assess  property  for 
taxation  at  its  fair  value,  it  is  unnecessary 
to  join  any  taxpayer  of  the  taxing  district 
as  a  party. 

Pennsylvania. —  See  Com.  v.  Martin,  170 
Pa.  St.  118,  32  Atl.  624;  In  re  Porter  Tp. 
Road,  1  Walk.  10. 

South  Carolina. —  State  v.  Smith,  7  S.  C. 
275 

Texas.— Anstin  v.  Cahill,  (1905)  88"  S.  W. 
542  [reversing  in  effect  (Civ.  App.  1905)  88 
S.  W.  536],  holding  that  the  fact  that  points 
of  law  may  be  determined  in  the  course  of 
litigation  that  will  make  a  precedent  harm- 
ful to  the  interests  of  certain  persons  in  some 
future  litigation  is  not  a  sufficient  reason  for 
making  such  persons  parties. 

Washington. — American  Bridge  Co.  V. 
Wlieeler,  35  Wash.  40,  76  Pac.  534,  holding 
that  county  commissioners  are  not  necessary 
parties  to  a  proceeding  against  the  county 
auditor  to  compel  him  to  issue  a  warrant  on 
a  claim  allowed  by  the  commissioners  against 
the  county. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  293. 

If  a  person's  interest  has  been  barred  by 
judgment  in  prior  litigation,  he  is  not  a 
necessary  party.    General  Land  Office  Com'rg 
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3.  New  Parties  —  a.  In  General.  Persons  who,  by  reason  of  being  interested 
in  tlie  subject-matter  of  the  proceeding,  might  or  should  have  been  joined  as 
parties  respondent  may  be  brouglit  in  as  such  pendente  lite ;  and  it  has  been 
held  that  in  a  proper  case  an  answer  to  an  order  to  show  cause  may  be  treated  as 
a  petition  against  third  persons,  and  an  order  to  show  cause  be  issued  against 
them  as  respondents.^^  In  case  respondent's  term  of  office  qx'^iyqs pendente  lite  his 
successor  must  be  brought  in  as  a  party  respondent  if  judgment  is  desired  against 
him  ;  but  where,  pending  a  proceeding  against  a  public  body,  a  new  and  difi'erent 
body  is  constituted  in  its  place,  the  new  body  cannot  be  substituted  as  respondents^ 

b.  Intervention.^^  An  individual  or  a  corporation  on  whom  no  duty  rests  to 
perform  the  act  sought  to  be  enforced  in  mandamus  proceedings,^*  and  who  has 
no  substantial  and  peculiar  interest  in  the  subject-matter  of  the  litigation,^^  can- 
not intervene  therein  as  a  party  ;  and  even  where  such  an  interest  exists  there  can 
be  no  intervention  at  common  law.^®  In  some  states,  however,  this  rule  has  been 
abrogated  either  directly  or  indirectly  by  statute,  so  that  any  person  or  corpora- 
tion who  by  reason  of  interest  might  have  been  joined  as  a  necessary  or  proper 
party  respondent  in  mandamus  proceedings  may  intervene  therein.^^ 


V.  Smith,  5  Tex.  471  {semhle)  ;  State  v. 
Brown,  19  Wash.  383,  53  Pac.  548  (holding 
that  an  irrigation  district  is  not  a  necessary 
party  to  a  proceeding  to  compel  the  county 
commissioners  to  levy  a  tax  to  pay  interest  on 
irrigation  bonds,  where  the  legality  of  the 
bonds  has  been  determined  in  another  action 
to  which  the  district  was  a  party). 

88.  See  supra,  IX,  C,  2,  c. 

89.  Connecticut. —  State  v.  Williams,  68 
Conn.  131,  35  Atl.  24,  421,  48  L.  R.  A. 
465. 

Illinois. —  Chicago  V.  People,  98  111.  App. 
517. 

Iowa. —  Larkin  v.  Harris,  36  Iowa  93 
(semhle)  ;  State  v.  Johnson  County  Bd.  of 
Equalization,  10  Iowa  157  (semhle). 

Massachusetts. —  Kent  V.  Essex  County, 
10  Pick.  521. 

Michigan. —  Grand  Rapids  v.  Burlingame, 
102  Mich.  321,  60  N.  W.  698. 

Minnesota. —  State  v.  Minneapolis,  etc.,  R. 
Co.,  39  Minn.  219,  39  K  W.  153. 

Texas. —  Watkins  v.  Kirchain,  10  Tex.  375; 
Smith  V.  Power,  2  Tex.  57,  holding  that  if  a 
third  person's  interest  is  disclosed  pending 
suit,  petitioner  must  bring  him  in  as  a  re- 
spondent. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  295. 

See,  however,  McGuire  v.  Hurst,  64  S.  W. 
435,  23  Ky.  L.  Rep.  846;  State  v.  Brown,  28 
La.  Ann.  103  (holding  that  an  interested 
third  person  cannot  be  brought  in  to  answer 
a  call  made  unon  respondent  to  perform  a 
mere  ministerial  duty)  ;  State  v.  Smith,  7 
S.  C.  275. 

90.  Double  v.  McQueen,  96  Mich.  39,  55 
N.  W.  504. 

91.  Fox  V.  Trinidad  Waterworks  Co.,  7 
Colo.  App.  401,  43  Pac.  1051;  Gouhenour  v. 
Anderson,  35  Tex.  Civ.  App.  569,  81  S.  W. 
104.  Contra,  Boodv  v.  Watson,  64  N.  H.  162, 
9  Atl.  794  Jritinq  Orford  School  Dist.  No.  6 
V.  Carr,  63  N.  IT.  20]], 

Abatement  of  proceeding  on  expiration  of 
respondent's  term  of  o^-ce  see  infra,  IX,  D,  4. 

Directing  writ  to  successor  of  uespondent 
see  infra,  IX,  K,  6,  b. 

[IX,  C,  3,  a] 


Judgment  against  respondent  as  binding 

his  successor  see  infra,  IX,  J,  4,  b,  (ii). 

92.  Thomas  v.  Carteret  County  Com'rs,  66 
N.  C.  522;  Carson  v,  Cleaveland  County 
Com'rs,  64  N.  C.  566. 

Revival  of  proceeding  against  successor  of 
respondent  see  infra,  IX,  D,  4,  c. 

93.  Right  of  interested  persons  not  joined 
as  parties  to  be  heard  in  resistance  of  the 
apphcation  see  infra,  IX,  H,  7. 

94.  People  v.  Myers,  50  Hun  (N.  Y.)  479, 
3  N.  Y.  Suppl.  365  [affirmed  in  112  N.  Y. 
676,  20  N.  E.  417]. 

95.  Towle  V.  State,  110  Ind.  120,  10  N.  E. 
941;  Com.  V.  Martin,  170  Pa.  St.  118,  32  Atl. 
624. 

96.  Winstanley  v.  People,  92  111.  402  ( sem- 
hle) ;  Harwood  v.  Quinby,  44  Iowa  385 
(semhle)  ;  O'Bryan  v.  Owensboro,  113  Ky. 
680,  68  S.  W.  858,  69  S.  W.  800,  24  Ky.  L. 
Rep.  469,  645  (semhle).  See,  however,  Peo- 
ple V.  Austin,  46  Cal.  520;  Com.  v.  Martin, 
170  Pa.  St.  118,  32  Atl.  624;.  Smith  v.  Power, 
2  Tex.  57;  State  v.  Gratiot,  17  Wis.  245,  in 
all  of  which  cases  intervention  as  respondent 
was  allowed.  And  see  Wright  v.  Neathery,  14 
Tex.  211,  where  intervention  as  petitioner 
was  allowed. 

The  provisions  of  a  general  practice  act 
authorizing  all  persons  in  interest  to  be  made 
parties  does  not  apply  to  mandamus  proceed- 
ings. State  V.  Burkhardt,  59  Mo.  75  [ap- 
proved in  State  v.  Williams,  96  Mo.  13,  8 
S.  W.  771]  ;  People  v.  Croton  Aqueduct  Bd., 
5  Abb.  Pr.  (N.  Y.)  372,  16  How.  Pr.  4.  And 
see  State  v.  Wrotnowski,  17  La.  Ann.  156; 
and  supra,  note  83.  See,  however,  supra, 
note  82 ;  infra,  note  97. 

Intervention  is  allowed  in  the  court's  dis- 
cretion in  New  York.  Bohnet  v.  New  York, 
150  N.  Y.  279,  44  N.  E.  949  [dismissing  ap- 
peal from  8  N.  Y.  App.  Div.  293,  40  N.  Y. 
SupTDl.  1140]. 

97.  People  v.  Blocki,  203  111.  363,  67  N.  E. 
809  (where  intervention  as  respondent  is  ex- 
presslv  authorized)  ;  Hower's  Appeal,  127  Pa. 
St.  134,  17  Atl.  862;  Lehigh  Coal,  etc.,  Co.'a 
Appeal,  112  Pa.  St.  360,  5  Atl.  231  (where  a 
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4.  Objections  —  a.  In  General.^^  In  those  jurisdictions  where  a  proceeding 
to  enforce  a  private  right  should  be  brought  in  the  name  of  tlie  individual  in 
whom  the  right  is  vested,^^  the  unauthorized  use  of  the  name  of  the  state  is  not 
ground  for  dismissing  the  application,  but  the  state's  name  will  be  stricken  out 
on  motion.^  In  a  proceeding  instituted  on  relation  of  a  railroad  company  against 
a  town  to  compel  it  to  issue  its  bonds  to  the  company,  it  is  no  concern  of  the 
town  for  whose  use  the  proceeding  is  prosecuted.^  Where  the  omission  of  a 
necessary  party  respondent  appears  on  the  face  of  the  petition  no  plea  is  neces- 
sary to  bring  the  matter  before  the  court ;  but  the  objection  may  be  reached  by 
demurrer  or  motion  in  arrest ;  ^  but  if  an  interested  person  appears  and  defends, 
it  is  immaterial  that  he  was  not  formally  joined  as  a  party  respondent.'*  Where 
the  removal  of  a  municipal  officer  has  been  declared  illegal  in  a  proceeding 
between  the  officer  and  the  city  council,  the  court  cannot,  in  a  subsequent  pro- 
ceed nig  by  the  officer  to  compel  them  to  restore  him  to  office,  object  that  one 
wlio  was  appointed  by  them  to  the  office  on  relators  removal  is  not  made  a  party 
respondent ;  ^  and  in  a  proceeding  to  compel  a  justice  of  the  peace  to  issue  an 
execution  on  a  judgment  rendered  by  him,  the  refusal  of  the  court  to  make  the 
judgment-defendant  a  party  is  not  available  to  respondent  as  error.^  A  party 
who  himself  brings  in  another  person  as  respondent  cannot  object  that  such  person 
should  not  have  been  made  a  party  J    Even  where  the  individual  members  of  a 


limited  right  to  intervene  is  expressly  au- 
thorized in  certain  cases). 

The  General  Practice  Act  is  construed  to 
authorize  intervention  in  mandamus  proceed- 
ings in  some  states.  State  r.  Williams,  6S 
Conn.  131,  35  Atl.  24,  421,  48  L.  R.  A.  465; 
Towle  V.  State,  110  Ind.  120,  10  N.  E.  941 
{scmble)  ;  State  v.  Pilsbury,  31  La.  Ann.  1; 
Neligh  First  Nat.  Bank  v.  Lancaster,  54  Nebr. 
407,  74  N.  W.  858;  State  v.  Mack,  26  Nev. 
430,  09  Pac.  862.  And  see  State  v.  Matley, 
17  Nebr.  504,  24  N.  W.  200;  State  v.  Patter- 
son, 11  Nebr.  206,  9  N.  W.  82;  and  supra, 
note  82.    See,  however,  supra,  notes  83,  96. 

If  a  person's  interest  will  not  be  affected 
by  a  judgment  awarding  the  writ,  he  cannot 
intervene.  Harwood  v.  Quinby,  44  Iowa  385 ; 
State  V.  Wright,  10  Nev.  107;  People  v.  Keat- 
ing, 55  N.  Y.  App.  Div.  528,  67  N.  Y.  Suppl. 
418.    And  see  supra,  IX,  C,  2,  c. 

Intervention  after  award  of  peremptory 
writ. —  There  can  be  no  intervention  after 
judgment  awarding  a  peremptory  writ,  es- 
pecially where  the  act  sought  to  be  enforced 
has  been  performed.  Owens  v.  Colgan,  97 
Cal.  454,  32  Pac.  519. 

Persons  already  represented  in  proceeding. 
—  One  who  is  already  a  .virtual  party  by 
representation  cannot  intervene.  Calaveras 
County  r.  Brockway,  30  Cal.  325;  People  v. 
Myers,  50  Hun  (N.  Y.)  479,  3  N.  Y.  Suppl. 
305  [affirmed  in  112  N.  Y.  676,  20  N.  E. 
1417].    And  see  supra,  IX,  C,  2,  c. 

Purpose  of  intervention. —  Even  where  the 
general  riglit  to  intervene  in  mandamus  pro- 
ceedings is  recognized,  yet  intervention  nvill 
not  be  permitted  for  all  purposes.  Thus  in 
a^  proceeding  to  compel  the  auditor  to  draw 
his  warrant  on  the  state  treasury,  the  court 
will  not  permit  a  third  person  to  come  in 
and  litigate  his  claim  with  petitioner  on  the 
ground  that  he  has  a  lien  on  the  debt  which 
the  State  owes  petitioner  (Hewitt  v.  Craig, 
86  Ky.  23,  5  S.  W.  280,  9  Ky.  L.  Rep.  232)"; 


and  in  a  proceeding  by  a  town  to  compel 
the  payment  of  moneys  owing  it  by  a  county, 
a  town  creditor  who  claims  the  fund  will  not 
be  allowed  to  intervene  {In  re  Porter  Tp. 
Road,  1  Walk.  (Pa.)  10).  A  third  person 
cannot  intervene  and  excuse,  by  reason  of 
something  peculiar  to  himself,  the  omission 
of  an  official  duty  on  the  part  of  a  public 
officer  (Harwood  v.  Quinby,  44  Iowa  385)  ; 
and  a  person  who  claims  an  interest  in  the 
subject-matter  cannot  intervene  as  plaintiff 
and  ask  affirmative  relief  (Winstanley  v. 
People,  92  111.  402,  holding  that  the  statute 
allowing  intervention  in  mandamus  proceed- 
ings authorizes  intervention  only  as  a  party 
respondent).  And  where  judgment  has  been 
recovered  in  an  action  on  municipal  bonds 
in  favor  of  the  holders,  taxpayers  are  not 
entitled  to  be  made  parties  to  a  subsequent 
suit  to  enforce  the  judgment  by  mandamus 
for  the  purpose  of  having  the  judgment 
opened  and  relitigating  the  validity  of  the 
bonds.  Kinnev  v.  Eastern  Trust,  etc.,  Co., 
123  Fed.  297,  59  C.  C.  A.  586. 

Who  are  interested  persons  see  supra,  IX, 
C,  2.  c. 

98.  Abatement  and  revival  see  infra,  IX,  D. 
Amendment  as  to  parties  see  infra,  IX, 

E,  7. 

Harmless  error  see  infra,  IX,  M. 

99.  See  supra,  IX,  C,  1,  b,  (ii). 

1.  State  V.  Bates,  (S.  C.  1896)  24  S.  E.  755. 

2.  People  V.  Barnett,  91  111.  422. 

3.  Powell  V.  People,  214  111.  475,  73  N.  E. 
795,  105  Am.  St.  Rep.  117. 

4.  Dew  V.  Judges  Sweet  Spring  Dist.  Ct., 
3  Hen.  &  M.  (Va.)  1,  3  Am.  Dec.  039. 

5.  Leeds  v.  Atlantic  City,  52  N.  J.  L.  332, 
19  Atl.  780,  8  L.  R.  A.  697. 

6.  Adams  v.  Casey-Swasey  Co.,  15  Tex.  Civ. 
App.  379,  39  S.  W.  654,  since  respondent  is 
not  prejudiced. 

7.  Hoffman  v.  Silverthorn,  137  Mich.  60, 
100  N.  W.  183. 

[IX,  C,  4,  a] 
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public  body  should  not  be  named  as  respondents  in  a  proceeding  against  it  for 
mandamus,^  the  naming  of  the  individual  members  is  not  a  fatal  error.^ 

b.  Waiver.  The  omission,  as  a  party  respondent,  of  one  who  has  a  legal  inter- 
est in  the  right  or  duty  sought  to  be  enforced  and  whose  rights  will  be  collater- 
ally determined  by  the  judgment  if  rendered  as  prayed  for  cannot  be  waived  by 
the  parties  so  as  to  authorize  the  court  to  determine  tlie  rights  of  the  interested 
person  in  his  absence  ;  but  a  party  respondent  may  waive  the  right  to  object  to 
a  non-joinder  so  far  as  he  liimself  is  concerned.^^  If  a  defect  of  parties  appears  on 
the  face  of  the  petition  respondent  waives  the  objection  by  failure  to  demur.^^ 
Misjoinder  of  relators  is  waived  by  answering ;  but  one  who  is  substituted  as  a 
party  in  place  of  respondent  does  not  waive  tlie  error  by  answering  pursuant  to 
order  of  court.^*  Irregularity  in  instituting  tlie  proceeding  in  the  name  of  an 
individual  instead  of  in  the  name  of  the  state  is  waived  where  respondent  files  an 
answer  or  fails  to  object  in  the  lower  court ;  and  irregularity  in  instituting  a 
proceeding  on  relation  of  a  county  instead  of  the  county  commissioners  is  likewise 
waived.^^  By  tiling  an  answer  or  return  respondents  waive  any  irregularity  in 
proceeding  against  them  instead  of  the  body  of  which  they  are  the  members.^^ 

D.  Abatement  and  Re vivaP^  —  l.  Death  of  Relator.  Generally  mandamus 
proceedings  are  to  be  classed  with  those  personal  actions  which  die  with  the  per- 
son ;  but  where  a  writ  is  prosecuted  by  a  public  officer  for  the  public  beneiit, 
his  death  will  not  affect  the  proceeding.^^ 

2.  Death  of  Defendant.  In  the  absence  of  the  statutory  prov^ision  to  the  con- 
trary   mandamus  against  a  public  officer  abates  on  the  death  of  defendant.^^ 

3.  Expiration  of  Term  of  Office  of  Relator.'-^^  When  the  proceedings  are  insti- 
tuted for  the  public  benefit,  and  to  enforce  a  public  duty,  they  do  not  abate  by 
the  termination  of  the  official  term  of  relator.^^ 


8.  See  supra,  IX,  C,  2,  b,  (ii). 

9.  Sheaff  v.  People,  87  111.  189,  29  Am. 
Kep.  49,  holding  that  it  may  be  regarded  as 
surplusage. 

10.  Powell  V.  People,  214  111.  475,  73  N.  E. 
795,  105  Am.  St.  Kep.  117. 

11.  People  V.  Northern  Cent.  R.  Co.,  164 
N.  Y.  289,  58  N.  E.  138. 

12.  People  V.  Northern  Cent.  P.  Co.,  164 
N.  Y.  289,  58  N.  E.  138. 

13.  People  V.  Ontario  County,  85  N.  Y. 
323  [reversing  on  another  ground  17  Hun 
501],  holding  that  the  objection  is  available 
only  on  motion  to  quash  the  alternative  writ. 

14.  Thomas  v.  Carteret  County  Com'rs,  66 
N.  C.  522. 

15.  Jessup  V.  Carey,  61  Ind.  584. 

16.  Brower  v.  O'Brien,  2  Ind.  423;  Boody 
V.  Watson,  64  N.  H.  162,  9  Atl.  794;  Hill  v. 
Goodwin,  56  N.  H.  441. 

17.  Holland  v.  Stdte,  23  Fla.  123,  1  So. 
521. 

18.  Fuller  v.  Plainfield  Academic  School, 
6  Conn.  532;  Sterling  v.  Jones,  87  Md.  141, 
39  Atl.  424. 

19.  Abatement  and  revival  generally  see 
1  Cyc.  10  seq. 

Effect  of  pendency  of  other  proceeding  see 
supra,  II,  H. 

Plea  in  abatement  of  pendency  of  another 
suit  see  Abatement  and  Revival,  1  Cyc.  44. 

20.  See  Abatement  and  Revival,  1  Cyc. 
69. 

A  statute  providing  against  abatement  of 
an  appeal  or  writ  of  error  by  the  death  of 
either  party  was  held  not  to  apply  to  man- 

[IX,  C,  4,  a] 


damus.  Booze  v.  Humbird,  27  Md.  1,  holding 
that  in  such  a  case  the  personal  representa- 
tive of  the  relator  could  not  continue  the 
prosecution  of  the  appeal. 

Death  of  one  copartner  among  the  relators 
does  not  abate  the  writ.  People  v.  Essex 
County,  70  N.  Y.  228. 

21.  Felts  V.  Memphis,  2  Head  (Tenn.)  650, 
holding  that  his  successor  in  office  may  con- 
tinue the  prosecution  of  the  proceeding. 

22.  See  for  example  2  Starr  &  C.  Annot. 
St.  111.  §  2682. 

23.  U.  S.  V.  Butterworth,  169  U.  S.  600, 
18  S.  Ct.  441,  42  L.  ed.  873  (holding  that 
mandamus  to  such  an  officer  cannot  be  re- 
vived against  his  successor  in  office  even 
with  the  consent  of  the  latter )  ;  U.  S.  v.  Bout- 
well,  17  Wall.  (U.  S.)  604,  21  L.  ed.  721. 
See  also  People  v.  Lantrv,  88  N.  Y.  App. 
Div.  583,  85  N.  Y.  Suppl."'  193. 

Death  of  a  represented  person,  such  as  an 
inebriate  represented  by  a  trustee,  terminates 
a  mandamus  proceeding  brought  against  the 
representative.    Ecc  p.  Dowe,  54  Ala.  258. 

24.  Bringing  in  successor  as  party  defend- 
ant see  supra,  IX,  C,  3,  a. 

Directing  writ  to  successor  in  office  see 
infra,  IX,  K,  6,  b. 

Expiration  of  ofS.ce  affecting  right  to  writ 
see  supra,  II,  F,  1. 

Judgment  against  officer  as  binding  his 
successor  in  office  see  infra,  TX,  J,  4,  b,  (n). 

25.  Columbia  County  Com'rs  v.  Bryson, 
13  Fla.  281  {change  of  membership  of  relator, 
a  board  of  commissioners)  ;  Felts  r.  Mem- 
phis,  2  Head    (Tenn.)    650.     See  State  v. 
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4.  Expiration  of  Term  of  Office  of  Defendant  —  a.  In  General  —  (i)  No  Uni- 
form Rule.  It  cannot  be  denied  that  there  is  a  sharp  conflict  of  authority  on 
this  question. AYhile  one  line  of  cases  flatly  asserst  that,  if  pending  the  proceed- 
ings the  term  of  defendant  officer  terminates,  the  proceedings  abate,^*  another 
line  of  cases  with  equal  emphasis  denies  that  under  such  circumstances  the  pro- 
ceedings abate.^^  Whichever  view  may  be  taken,  it  will  be  supported  by  decisions 
of  respectable  courts  and  sustained  by  many  well-reasoned  cases.^^  The  real 
question  in  dispute  seems  to  be  whether  the  proceedings  are  against  the  individual 
or  against  the  ofl&ce,^^  and  in  answer  to  this  question  the  rule  supported  by  tlie 
great  weiglit  of  autliority  may  be  laid  down  as  follows  :  If  against  the  individual 
the  proceedings  will  abate      otherwise  they  will  not  abate.^^ 

(ii)  Rule  That  Proceedings  Abate.  The  federal  courts,^  as  well  as 
some  of  the  state  courts,^^  proceeding  upon  the  theory  that  the  proceedings  are 


Atchison,  etc.,  R.  Co.,  (Kan.  1899)  57  Pac. 
106,  where  it  was  held  that  an  application 
for  mandamus  against  a  railroad  company 
will  be  dismissed  where  before  it  is  heard  the 
board  has  performed  its  functions  and  passed 
out  of  existence. 

26.  See  State  f.  Board  of  State  Canvass- 
ers, 32  Mont.  13,  15,  79  Pac.  402;  State  z. 
Guthrie,  17  Nebr.  113,  22  N.  \V.  77;  Thomp- 
son V.  U.  S.,  103  U.  S.  480,  20  L.  ed.  521  ; 
U.  S.  V.  Boutwell,  17  Wall,  i  U.  S.)  604,  21 
L.  ed.  721;  Cox  r.  U.  S.,  9  Wall.  (U.  S.)  298, 
19  L.  ed.  579  [both  cases  distinguished  in 
Thompson  v.  U.  S.,  supra]  ;  and  cases  cited 
infra,  note  34  ct  seq.  In  State  v.  Board  of 
State  Canvassers,  supra  [cri^icbtn^r  Thompson 
V.  U.  S.,  supra],  the  court  agreeing  with  Mr. 
Merrill  (Merrill  Mand.  §  238,  note  5)  that 
it  is  difficult  to  reconcile  the  Thompson  case 
with  those  of  Boutwell  and  McGarrahan, 
said :  "  We  confess  that  we  cannot  under- 
stand how  they  are  distinguishable.  We  be- 
lieve that  what  the  court  said  in  the  Bout- 
well and  McGarrahan  Cases  is  correct  and 
supported  by  law  and  reason." 

27.  See  cases  cited  infra,  notes  34-39. 

28.  See  cases  cited  infra,  note  42. 

29.  State  v.  Guthrie,  17  Nebr.  113,  22 
N.  W.  77 ;  and  infra,  notes  34,  35,  42. 

30.  State  v.  Puckett,  7  Lea   (Tenn.)  709. 

31.  See  eases  cited  infra,  notes  34,  35,  42. 

32.  State  v.  Puckett,  7  Lea  (Tenn.)  709. 
See  also  infra,  IV,  D,  4,  a,  (ii). 

33.  State  v.  Puckett,  7  Lei  (Tenn.)  709. 
See  also  infra,  IV,  D,  4,  a,  (iii). 

34.  In  the  federal  courts  the  rule  that  a 
petition  for  a  writ  of  mandamus  to  a  public 
officer  of  the  United  States  abates  by  his 
resignation  of  his  office  has  been  laid  down 
by  a  series  of  uniform  decisions,  and  has  for 
years  been  considered  so  well  settled  that  in 
some  of  the  cases  no  opinion  has  been  filed 
and  no  official  reports  published.  Seymour  r. 
Nelson,  11  App.  Cas.  (D.  C.)  58;  U.  S.  r. 
Butterworth,  109  U.  S.  600,  18  S.  Ct.  441, 
42  L.  ed.  873;  Smith  v.  Ravnolds,  166  U.  S. 
717,  17  S.  Ct.  998,  41  L.  ed.  1186;  Warner 
Valley  Stock  Co.  v.  Smith,  165  U.  S.  28,  17 
S.  Ct.  225,  41  L.  ed.  621;  U.  S.  f.  Lochren, 
164  U.  S.  701,  17  S.  Ct.  1001,  41  L.  ed.  1181; 
U.  S.  V.  Lamont,  155  U.  S.  303,  15  S.  Ct.  97, 
39  L.  ed.  160;  U.  S.  v.  Chandler,  122  U.  S. 
643;  U.  S.  f.  Schurz,  102  U.  S.  378,  26  L.  ed. 


167;  U.  S.  V.  Boutwell,  17  Wall.    (U.  S.) 
004,  21  L.  ed.  721;  Cox  v.  U.  S.,  9  Wall. 
(U.  S.)  298,  19  L.  ed.  579. 
This  rule  applies  as  well  after  judgment 

and  pending  appeal  therefrom  as  before.  Sey- 
mour v.  Nelson,  11  App.  Cas.  (D.  C.)  58; 
Warner  Valley  Stock  Co.  r.  Smith,  165  U.  S. 
28,  17  S.  Ct.  225,  41  L.  ed.  621. 

Judge  Strong's  reason  for  this  rule. —  In 
U.  S.  V.  Boutwell,  17  Wall.  (U.  S.)  604,  607,  21 
L.  ed.  721  {quoted  in  Warner  Valley  Stock 
Co.  i\  Smith,  165  U.  S.  28,  32,  17  S.  Ct.  225, 
41  L.  ed.  021  j,  it  is  said:  "The  office  of  a 
writ  of  mandamus  is  to  compel  the  perform- 
ance of  a  duty  resting  upon  the  person  to 
whom  the  writ  is  sent.  ...  If  he  be  an  officer, 
and  the  duty  be  an  official  one,  still  the  writ 
is  aimed  exclusively  against  him  as  a  person, 
and  he  only  can  be  punished  for  disobedience. 
The  writ  does  not  reach  the  office.  It  can- 
not be  directed  to  it.  It  is,  therefore,  in 
substance  a  personal  action,  and  it  rests 
upon  the  averred  and  assumed  fact  that  the 
defendant  has  neglected  or  refused  to  perform 
a  personal  duty,  to  the  performance  of  which 
by  him  the  relator  has  a  clear  right.  ...  It 
necessarily  follows  from  this,  that  on  the 
death  or  retirement  from  office  of  the  original 
defendant,  the  writ  must  abate  in  the  absence 
of  any  statutory  provision  to  the  contrary." 

35.  Ex  p.  Rowe,  7  Cal.  175  (holding  that 
a  suit  to  compel  an  officer  to  file  an  additional 
office  bond  abates  on  the  resignation  of  the 
officer)  ;  Beachy  v.  Lamkin,  1  Ida.  50;  State 
r.  Board  of  State  Canvassers,  32  Mont.  13, 
15,  79  Pac.  402  [following  U.  S.  v.  Boutwell, 
17  Wall.  (U.  S.)  604,  21  L.  ed.  721;  Cox  r, 
U.  S.,  9  Wall.  (U.  S.)  298,  19  L.  ed.  579] 
(where  it  is  said:  "We  believe  that  reason 
and  the  weight  of  authority  are  in  support 
of  the  position  we  take")  ;  State  v.  Guthrie, 
17  Nebr.  113,  22  N.  W.  77  [criticizing  State 
V.  Warner,  55  Wis.  271,  9  N.  W.  795,  13 
N.  W.  255;  State  v.  Gates,  22  Wis.  210,  and 
folloicing  U.  S.  v.  Boutwell,  17  Wall.  (U.  S.) 
604,  21  ^L.  ed.  721;  Cox  r.  U.  S.,  9  Walk 
(U.  S.)  298,  19  L.  ed.  579];  Rains  v.  Simp- 
son, 50  Tex.  495,  32  Am.  Rep.  609.  But  see 
State  V.  Cole,  25  Nebr.  342,  41  N.  W.  245. 

Where  the  delinquency  charged  is  personal 
the  mandamus  proceedings  abate  upon  the 
death,  resignation,  or  termination  of  office 
of  the  officer  charged  unless  otherwise  pro- 
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directed  not  against  tlie  government,  municipality^  or  corporation  of  which  defend- 
ant is  an  officer,  but  against  the  officer  liimself,  whose  personal  default  warrants 
the  impetration  of  the  writ,"^*^  have  decided  that  the  proceedings  abate  upon  the 
expiration  of  defendant's  term  of  office whether  by  his  own  resignation^^  or 
otherwise.^^ 

(ill)  RvLE  That  Progeedinqs  Do  Not  Abate.  On  the  other  hand, 
proceeding  upon  the  theory  that  the  writ  operates  on  the  office  rather  than  on 
the  individual  who  occupies  the  office,^^  and  tliat  the  proceedings  are  instituted  to 
enforce  the  writ  against  the  corporation,  municipality,  or  government  through  its 
ollicer  or  agent,^^  the  great  majority  of  cases  lay  down  the  rule  that  the  proceed- 
ings do  not  abate  by  the  resignation,  removal,  or  expiration  of  the  term  of 
defendant  officer,  and  may  be  enforced  against  his  successor  or  successors  in 
office/2 


vided  T3y  statute.  People  v.  Morton,  156 
N.  Y.  136,  50  N.  E.  791,  66  Am.  St.  Rep.  547, 
41  L.  R.  A.  231  [approved  on  this  point  in 
People  i\  Best,  187  N.  Y.  1,  79  N.  E.  890]. 

36.  See  supra,  IX,  D,  4,  a,  (i). 

37.  At  common  law  an  application  for 
mandamus  against  a  public  official  abates  on 
his  retirement  from  office.  State  v.  Board 
of  State  Canvassers,  32  Mont.  13,  79  Pac. 
402:  People  v.  Lantry,  88  N.  Y.  App.  Div. 
583,  85  N.  Y.  Suppl.  193. 

38.  See  cases  cited  supra,  notes  34,  35. 
Resignation  for  the  purpose  of  evading  the 

writ  takes  the  case  from  the  operation  of  the 
rule.  State  v.  Guthrie,  17  Nebr.  113,  22 
N.  W.  77. 

Under  the  Illinois  township  statute,  it  has 

been  held  that  a  supervisor,  town-clerk,  or 
justice  of  the  peace  continues  in  office  when 
he  is  not  relieved  of  his  duties  until  his  suc- 
cessor is  appointed  or  chosen  and  q[ualified, 
although  his  resignation  has  been  tendered  to 
and  accepted  by  the  proper  authority.  Badger 
V.  V.  S.,  93  U.  S.  599,  23  L.  ed.  991. 

39.  See  cases  cited  supra,  notes  34,  35. 

40.  See  supra,  IX,  D,  4,  a,  (i). 

41.  See  cases  cited  infra,  note  42. 

43.  Arii^ona. —  Utter  r.  Franklin,  7  Ariz. 
300,  64  Pac.  427. 

Colorado. —  Nance  v.  People,  25  Colo.  252, 
54  Pac.  631;  Parks  v.  Hays,  11  Colo.  App. 
415,  53  Pac.  893.  Compare  Fox  v.  Trinidad 
Waterworks  Co.,  7  Colo.  App.  401,  43  Pac. 
1051. 

Connecticut. —  Doolittle  r.  Branford,  59 
Conn.  402,  22  Atl.  336. 

Illinois. —  State  Bd.  of  Education  v.  Peo- 
ple, 191  111.  528,  61  N.  E.  339,  58  L.  R. 
A.  513;  People  v.  Barnett  Tp.,  100  111.  332, 
by  statute.  See  Starr  &  C.  Annot.  St. 
§■  2682. 

loun. — See  U.  S.  v.  Dubuque  County,  Morr. 
31,  36. 

Kansas. —  Shull  v.  Gray  County,  54  Kan. 
101,  107,  37  Pac.  994. 

Kentucky. —  Lindsey  v.  State  Auditor,  3 
Rush  231;  Maddox  v.  Graham,  2  Mete.  56. 

Louisiana. —  State  v.  Jefferson  Police  Jury, 
39  La.  Ann.  979,  3  So.  88;  Bassett  v.  Barbin, 
11  La.  Ann.  672. 

Michiqan. —  People  v.  Wexford  Tp.,  37 
Mich.  351. 

Mississippi. —  Hardee  f.  Gibbs,  50  Misc. 
[IX,  D,  4,  a,  (II)] 


802,  saying  that  such  a  rule  is  essential  to 
the  administration  of  justice. 

Nebraska. — See  State  v.  Cole,  25  Nebr.  342, 
41  N.  W.  245.  In  this  case  defendant  was 
duly  elected  and  qualified  as  a  county  officer; 
during  his  term  of  office  application  was 
made  for  a  writ  of  mandamus  to  compel  him 
to  perform  certain  duties;  he  filed  his  answer 
controverting  the  principal  allegation;  sub- 
sequently he  filed  a  supplementary  answer 
alleging  that  since  the  filing  of  his  original 
answer  his  term  of  office  had  expired;  to  this 
a  general  demurrer  was  interposed  which 
was  sustained  on  the  ground  that  the  facts 
therein  stated  did  not  constitute  a  defense. 
Contra,  State  v.  Guthrie,  17  Nebr.  113,  22 
N.  W.  77. 

New  Yorfc.— People  v.  Best,  187  N.  Y.  1, 
79  N.  E.  890  [reversing  112  N.  Y.  App.  Div. 
912,  98  N.  Y.  Suppl.  1112,  and  explaining 
People  V.  Morton,  156  N.  Y.  136,  50  N.  E. 
791,  66  Am.  St.  Rep.  547,  41  L.  R.  A.  231 
{reversing  24  N.  Y.  App.  Div.  563,  49  N.  Y. 
Suppl.  760)];  People  v.  Chenango,  8  N.  Y. 
317;  People  v.  Maher,  64  Hun  408,  19  N.  Y. 
Suppl.  758  [reversed  on  other  grounds  in  141 
N.  Y.  330^  36  N.  E.  396]  ;  People  v.  Lantry, 
40  Misc.  428,  82  N.  Y.  Suppl.  261;  People  v. 
Cram,  30  Misc.  561,  63  N.  Y.  Suppl.  1027; 
People  V.  Sage,  3  How.  Pr.  56;  People  v. 
Collins,  19  Wend.  56;  People  v.  Champion,  16 
Johns.  61. 

North  Carolina. —  Pegram  v.  Cleaveland 
County  Com'rs,  65  N.  C.  114. 

Oklahoma. —  Finley  v.  Territory,  12  Okla. 
621,  73  Pac.  273. 

Pennsylvania. —  Com.  v.  Union  Tp.  Over- 
seers of  Poor,  4  Kulp  87;  Lancaster  Co.  v. 
Lancaster,  12  Lane.  L.  Rev.  201. 

Tennessee. —  State  v.  Puckett,  7  Lea  709. 

Wisconsin. —  State  v.  Warner,  55  Wis.  271, 
9  N.  W.  795,  13  N.  W.  255;  State  V.  Gates, 
22  Wis.  210;  State  v.  Madison,  15  Wis.  30. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  52. 

Continuing  duty  theory. —  These  decisions, 
some  of  them  in  express  terms,  others  by 
necessary  implication,  justify  this  doctrine 
upon  the  ground  that  the  proceedings  are 
against  the  office  to  compel  the  performance 
of  a  continuing  duty,  a  duty  devolving  upon 
the  office  irrespective  of  the  incumbent;  that 
the  responsibility  results  from  the  office  and 
not  from  any  individual   responsibility  of 
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b.  Where  Defendant  Is  a  Board  or  Body.  Where  defendant  is  a  court  or  a 
board  consisting  of  more  than  one  officer  or  person,  the  courts  have  been  more 
uniform  in  applying  the  rule  that  no  abatement  takes  place,  where  pending  tlie 
mandamus  proceedings  there  is  a  change  in  personnel  of  the  board,  council, 
commission,  or  the  like,^^  provided  of  course  the  board  has  not  performed  all  of 
its  functions  and  actually  gone  out  of  existence.'^  And  the  reason  for  this  is 
plain ;  for,  while  the  constituent  members  of  the  court  or  board  may  not  be  the 
same,  the  representative  body  remains  identical;^  \\\^ jpersonnel  of  the  judges  or 
officers  may  change,  but  the  court  or  board  retains  its  identity  and  is  in  a  sense 
the  same."*^ 


the  person  occupying  it.  Nance  f.  People, 
25  Colo.  252,  54  Pac.  631;  Hardee  t.  Gibbs, 
50  Miss.  802 ;  State  v.  Puckett,  7  Lea  (Tenn.) 
709;  State  r.  Warner,  55  Wis.  271,  9  N.  W. 
795,  13  N.  W.  255;  State  v.  Gates,  22  Wis. 
210.  And  see  cases  cited  supi-a,  this  note.  This 
also  appears  to  be  the  rule  as  followed  in  the 
supreme  court  of  the  United  States  whenever 
a  proceeding  is  to  enforce  a  continuing  duty 
against  a  corporation  or  municipality. 
Thompson  v.  U.  S.,  103  U.  S.  480,  484,  26  L. 
ed.  521  [distinguishing  U.  S.  v.  Boutwell,  17 
Wall.  (U.  S.)  604,  21  L.  ed.  721;  Cox  v. 
U.  S.,  9  Wall.  (U.  S.)  298,  19  L.  ed.  579]; 
Leavenworth  County  v.  Sellew^  99  U.  S.  624, 
25  L,  ed.  333.  See  also  Ex  p.  Parker,  131 
U.  S.  221,  9  S.  Ct.  708,  33  L.  ed.  123;  Ed- 
wards V.  U.  S.,  103  U.  S.  471,  26  L.  ed.  314. 
In  Thompson  v.  U.  S.,  supra  [quoted  in 
Warner  Valley  Stock  Co.  v.  Smith,  105  U.  S. 
28,  17  S.  Ct.  225,  41  L.  ed.  621],  it  was  said: 
"  The  cases  in  which  it  has  been  held  by 
this  court  that  an  abatement  takes  place  by 
the  expiration  of  the  term  of  office  have  been 
those  of  officers  of  the  government,  whose 
alleged  delinquency  was  personal,  and  did 
not  involve  any  charge  against  the  govern- 
ment whose  officers  they  were." 

Mandamus  proceedings  against  an  official 
merely  as  such  are  not  effected  by  change 
of  incumbency  in  office.  People  v.  Wexford 
Tp.,  37  Mich.  351. 

Pending  appeal  no  writ  can  issue  against 
successor  in  office.  Ross  v.  Lane,  3  Sm.  &  M. 
(Miss.)  695. 

43.  Connecticut, —  Norwalk,  etc..  Electric 
Light  Co.  i\  South  Norwalk,  71  Conn.  381, 
42  Atl.  82;  State  Attorney  v.  Branford,  59 
Conn.  402,  22  Atl.  336. 

Florida.—  State  v.  Canfield,  40  Fla.  36,  23 
So.  591,  42  L.  R.  A.  72;  Columbia  County 
V.  Bryson,  13  Fla.  281. 

/ZZmots.— People  v.  Barnett  Tp.,  100  111. 
332,  by  statute. 

Kentucky. — ^]VIaddox  v.  Graham,  2  Mete.  56. 

Louisiana. —  State  v.  Jefferson  Parish  Po- 
lice Jury,  39  La.  Ann.  979,  3  So.  88;  State 
V.  New  Orleans,  35  La.  Ann.  68. 

New  York. —  People  v.  Collins,  19  Wend. 
56. 

North  Carolina. —  Pegram  v.  Cleveland 
County,  65  N.  C.  114. 

Pennsylvania. —  Lancaster  County  r.  Lan- 
caster City,  12  Lane.  L.  Rev.  201. 

Wisconsin. —  State  v.  Madison,  15  Wis. 
30. 

United  States.—  :Murphy  v.  Utter,  186  U.  S. 


95,  22  S.  Ct.  776,  46  L.  ed.  1070;  Warner 
Valley  Stock  Co.  v.  Smith,  165  U.  S.  28,  17 
S.  Ct.  225,  41  L.  ed.  621;  Leavenworth 
County  V.  Sellew,  99  U.  S.  624,  25  L.  ed. 
333. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  52 ; 
and  cases  cited  supra,  note  42. 

Abatement  as  to  retiring  officers. —  A  writ 

of  mandamus  against  the  county  court  re- 
quiring that  the  tax-roll  be  delivered  to  the 
tax-collector  is  abated  by  the  going  out  of 
office  of  the  members  of  the  court,  as  against 
such  retiring  officers.  Rains  v.  Simpson,  50 
Tex.  495,  32  Am.  Rep.  609. 

Consolidation  of  boards. —  In  Jefferson  Po- 
lice Jury  V.  U.  S.,  GO  Fed.  249,  8  C.  C.  A. 
607  [folloicing  State  v.  Jefferson  Police  Jury, 
39  La.  Ann.  979,  3  So.  88;  U.  S.  v.  Board  of 
Mobile,  12  Fed.  768],  it  was  held  that  a  man- 
damus against  the  police  jury  of  a  division 
of  a  parish  might  be  enforced,  after  a  con- 
solidation, against  the  police  jury  of  the 
parish  thus  formed. 

44.  Carson  v.  Cleveland  County,  64  N.  C. 
566,  holding  that  the  board  of  county  com- 
missioners, not  being  the  representative  of 
the  former  county  court,  even  as  regards  mat- 
ters of  administration,  a  suit  pending  against 
the  latter,  at  the  time  of  its  dissolution,  can- 
not be  revived  against  the  former.  Compm-e 
Com.  V.  Hampden  County,  6  Pick.  (Mass.)  501, 
where  the  statute  creating  defendant  was  re- 
pealed by  another  statute  vesting  all  its 
powers  in  another  body. 

45.  Maddox  v.  Graham,  2  Mete.  (Ky.)  56. 

46.  Norw^alk,  etc.,  Co.  v.  South  Norwalk, 
71  Conn.  381,  42  AtL  82;  State  v.  Guthrie, 
17  Nebr.  113,  115,  22  N.  W.  77;  Pegram  v. 
Cleveland  County,  65  N.  C.  114;  Warner 
Vallev  Stock  Co.  v.  Smith,  165  U.  S.  28,  32, 
33,  17  S.  Ct.  225,  41  L.  ed.  621.  In  State  v. 
Guthrie,  supra,  it  is  said:  "  I  do  not  think, 
however,  that  those  cases  where  the  writ  of 
mandamus  has  been  directed  to  courts  or 
boards  consisting  of  more  than  one  officer  or 
person  can  be  considered  as  exactly  in  point. 
In  such  cases,  while  the  judges,  members,  or 
officers  may  change,  the  court  or  board  re- 
tains its  identity,  and  is,  in  a  sense,  the 
same.  .  .  .  This  distinction  has  been  often 
overlooked  or  denied  by  courts  of  the  greatest 
respectability."  And  in  Warner  Valley  Stock 
Co.  V.  Smith,  supra,  it  is  said :  *'  The  case  of 
a  public  officer  of  the  United  States  differs  in 
this  respect  from  that  of  a  municipal  board, 
which  is  a  continuing  corporation  (although 
its  individual  members  may  be  changed)  and 
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e.  Revival  of  Continuance  —  (i)  Under  Rule  That  Proceedings  Abate, 
Mandamus  being  a  legal  and  not  an  equitable  proceeding,^'''  it  would  seem  that  the 
effect  of  an  abatement  as  to  defendant  would  be  to  completely  terminate  the  pro- 
ceeding, and  that  it  could  not  be  revived  or  continued  against  the  successor  in 
office.^^  However,  some  cases,^^  it  seems,  impliedly  applying  the  rule  as  to  abate- 
ment in  equity  merely  place  the  proceeding  in  a  state  of  suspension  from  which 
it  may  be  revived    in  the  proper  manner.^^ 

(ii)  Under  Rule  That  Progeedinos  Do  Not  Abate.  Incase  the  pro- 
ceeding is  a  proper  one  to  be  continued  by  or  against  an  oiticial  successor,^^  in  the 
absence  of  statutory  provision  to  the  contrary,^^  the  procedure  may  follow  that 
employed  for  the  revival  and  continuance  of  civil  actions  generally,^'^  it  being  the 
common  practice  to  enter  a  suggestion  of  the  change  of  interest  on  the  record, 
and  a  rule  or  order  bringing  in  the  new  party  or  parties. On  the  other  hand 
some  of  the  cases  hold  that  no  revival  is  necessary  against  the  successor  of  the 
officer  against  whom  the  proceedings  were  instituted.^^ 


to  which  in  its  corporate  capacity  a  writ  of 
mandamus  may  be  directed." 

47.  See  supra.  1,  C. 

48.  See  Abatement  and  Revival,  1  Cyc. 
20;  Beachy  v.  Lamkin,  1  Ida.  50. 

In  the  absence  of  statutory  provision  to 

the  contrary,  the  successor  in  office  cannot  be 
brought  in  by  way  of  amendment  of  the  pro- 
ceeding or  on  an  order  for  the  substitution 
of  parties.  U.  S.  v.  Boutwell,  17  Wall. 
(U.  S.)  604,  21  L.  ed.  721.  See  also  People 
D.  Lantry,  88  N.  Y.  App.  Div.  583,  85  N.  Y. 
Supp].  193  [reversing  40  Misc.  428,  82  N.  Y. 
Suppl.  261],  stating  this  to  be  the  rule  at 
common  law. 

49.  See  Ex  p.  Tinkum,  54  Cal.  201  (hold- 
ing that  the  successor  in  office  must  be  first 
brought  in  as  a  party  to  the  proceedings)  ; 
State  V.  Board  of  State  Canvassers,  32  Mont. 
13,  79  Pac.  402  (where  the  writ  was  dis- 
missed when  the  successors  in  office  were 
given  no  opportunity  to  perform  and  no  de- 
mand was  made  upon  them ) .  Compare  New 
Mexico  V.  Baker,  196  U.  S.  432,  25  S.  Ct. 
375,  49  L.  ed.  540,  where  in  mandamus  pro- 
ceedings against  a  judge  of  a  territorial  court, 
who  after  the  appeal  ceased  to  be  a  judge  and 
V/hose  successor  consented  that  the  action  be 
revived  against  him,  the  court,  under  the  act 
of  congress  of  Feb.  8,  1899,  substituted  the 
name  of  the  successor  in  the  place  of  the 
original  appellee. 

50.  See  Abatement  and  Revival,  1  Cyc. 
21. 

51.  Manner  of  revival  generally  see 
Abatement  and  Revival,  1  Cyc.  10.  In 
£^£1?  p.  Tinkum,  54  Cal.  201,  it  was  said  that 
the  change  in  the  incumbent  should  have 
been  suggested  on  the  records  by  proper  or- 
ders, and  the  action  continued  against  the 
successor. 

52.  See  supra,  IX,  D,  4,  a,  (iii). 

53.  Alias  peremptory  v/rit  may  issue 
against  successor  in  office  under  the  Illinois 
Rtatutes.  People  v.  Barnett  Tp.,  100  111.  332. 
See  Starr  &  C.  Annot.  St.  111.  §  2682. 

54.  See  Abatement  and  Revival,  1  Cvc. 
10.  See  Hardee  v.  Gibbs,  50  Miss.  802, 
"Where  tlie  proceeding  may  be  revived  against 
the  successor  in  office  by  scire  facias. 

[IX,  D,  4,  e,  (i)]' 


Appearing  and  filing  answer. —  The  failure 

in  mandamus  proceedings  brought  against 
an  officer  and  continued  against  his  successor 
in  office  to  bring  in  the  latter  by  process  is 
cured  by  the  successor's  appearing  and  filing 
an  answer.  Parks  v.  Hays,  11  Colo.  App. 
415,  53  Pac.  893. 

55.  Parks  v.  Hays,  11  Colo.  App.  415,  53 
Pac.  893;  Fox  v.  Trinidad  Waterworks  Co., 
7  Colo.  App.  401,  43  Pac.  1051;  Lindsey  v. 
State  Auditor,  3  Bush  (Ky.)  231.  See  also 
Pahner  v.  Jones,  49  Iowa  405,  407. 

56.  Utter  v.  Franklin,  7  Ariz.  300,  64  Pac. 
427,  428;  ISTorwalk,  etc..  Electric  Light  Co.  v. 
South  Norwalk,  71  Conn.  381,  42  Atl.  82; 
State  Attorney  v.  Branford,  59  Conn.  402, 
22  Atl.  336;  People  v.  Best,  187  N.  Y.  1, 
79  N.  E.  890  [reversing  112  N.  Y.  App.  Div. 
912,  98  N.  Y.  Suppl.  1112,  and  quoting  High 
Extr.  Rem.  §  38]  ;  People  v.  Cram,  30  Misc. 
(N.  Y.)  561,  63  N.  Y.  Suppl.  1027  (holding 
that  under  tlie  code  the  new  officer  or  suc- 
cessors in  office  need  not  have  notice)  ;  State 
V.  Puckett,  7  Lea  (Tenn.)  709.  But  see 
People  V.  Morton,  156  N.  Y.  136,  50  N.  E. 
791,  66  Am.  St.  Rep.  547,  41  L.  R.  A.  231 
[reversing  24  N.  Y.  App.  Div.  563,  49  N.  Y. 
Suppl.  760]  (where  it  was  held  that  the 
practice  prescribed  by  Code  Civ.  Proc. 
§  1930,  for  the  substitution  of  a  successor  in 
office  for  a  party  to  an  action  or  special  pro- 
ceeding against  county,  town,  or  municipal 
officers  applied  to  state  officers)  ;  People  v. 
Lantry,  88  N.  Y.  App.  Div.  583,  85  N.  Y. 
Suppl.  193  [reversing  40  Misc.  428,  82  N.  Y. 
Suppl.  261]  (holding  that  the  relator  is  not 
entitled  under  Code  Civ.  Proc.  §§  723, 
755,  756,  1930,  or  1997,  to  have  the  respond- 
ent's successor  substituted  in  the  respondent's 
place;  that  his  remedy  is  to  make  a  demand 
upon  the  successor  and  if  such  successor  re- 
fuses to  perform,  then  to  institute  a  man- 
damus proceeding  against  him).  In  People 
r.  Lantry,  40  Misc.  (N.  Y.)  428,  82  N.  Y. 
Suppl.  261,  McCall,  J.,  at  special  term,  said 
that  the  official  successor  need  not  be  sub- 
stituted as  defendant,  but  that  it  is  the  better 
practice  that  he  be  so  substituted.  See  also 
iPeople  V.  Welde,  61  N.  Y.  App.  Div.  580, 
70  I^.  Y.  Suppl.  869. 
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5.  Receivership.  The  fact  that  defendant  goes  into  the  hands  of  a  receiver 
during  the  pendency  of  the  proceedings  is  not  a  ground  for  abating  the  same." 

6.  Repeal  of  Statute.  The  repeal  of  the  statute  upon  whicli  the  right  or 
duty  in  mandanius  depends  will  put  an  end  to  the  proceedings.^^ 

k.  Pleading"  ^'"^  —  l.  In  General.  As  appears  in  other  connections,  there  are 
in  many  jurisdictions  rules  peculiarly  applicable  to  mandamus  proceedings  with 
reference  to  the  title  of  the  proceedings,  the  form  of  the  application,  and  the 
name  by  which  it  is  known,  the  form  and  names  of  the  subsequent  pleadings, 
and  various  other  matters.  These  rules  exist  either  at  common  law  or  by  force 
of  statute,  and  they  vary  in  the  different  states.^*^  Subject  to  this  statement  it 
may  be  said  that  the  common-law  rules  of  pleading  in  civil  actions  as  modified  by 
the  codes  or  otherwise  are  applicable  in  mandamus  proceedings.^^  As  in  ordinary 
actions  at  law  pleadings  are  essential  and  cannot  be  waived.^^ 

2.  Title  of  Proceedings.  The  application  for  a  writ  of  mandamus  should  be 
addressed  to  the  court  before  which  it  is  laid;^^  but,  in  the  absence  of  statutes 
modifying  the  common-law  practice,^''  neither  the  application,^^  nor  the  affidavit 
upon  which  it  is  founded,^^  nor  the  answer  to  the  application  should  be  entitled 
as  in  any  cause,  since  in  contemplation  of  law  no  cause  is  pending  until  tlie  writ 
issues,  the  proceeding  being  ex  parte  up  to  that  time.^^    If  the  application  is 


57.  People  v.  Barnett,  91  111.  422,  431,  so 
long  at  least  as  the  receiver  makes  no  ob- 
jection to  the  suit  going  on  to  its  termination. 

58.  Florida.—  State  v.  Gibbs,  13  Fla.  55,  7 
Am.  Rep.  233. 

loica. —  Cutcomp  c.  Utt,  60  Iowa  156,  14 
N.  VV.  214. 

Massachusetts. —  See  Com.  v.  Hampden 
County,  6  Pick.  500. 

Mississippi. —  Cole  v.  Wineman,  80  Miss. 
73,  31  So.  537. 

Wisconsin. —  State  v.  Harvey,  14  Wis.  151. 

Repeal  of  a  municipal  ordinance  has  the 
same  effect.    Cutcomp  u.  Utt,  GO  Iowa  156. 

59.  See,  generallv,  Pleading. 

60.  See  infra,  IX,  E,  2  et  seq. 

61.  California. —  People  v.  San  Francisco, 
27  Cal.  655. 

Colorado. —  Xance  i".  People,  25  Colo.  252, 
54  Pac.  631;  People  v.  Lothrop,  3  Colo.  428; 
Gillett  V.  People,  13  Colo.  App.  553,  59  Pac. 
72. 

Illinois.— Vo^YeW  v.  People,  214  111.  475, 
73  X.  E.  795,  105  Am.  St.  Rep.  117;  Chicago, 
etc.,  R.  Co.  V.  People,  179  111.  441,  53  X.  E. 
986;  People  v.  Crabb,  156  111.  155,  40  X.  E. 
319;  Dement  v.  Rokker,  126  111.  174,  19  X.  E. 
33;  People  v.  Glann,  70  111.  232;  Silver  v. 
People,  45  111.  224;  McDonald  r.  Judson,  97 
111.  App.  414;  Hall  V.  Mann,  96  111.  App. 
659;  Bolton  v.  People,  95  111.  App.  285;  Chi- 
cago  Great  Western  R.  Co.  r.  People,  79  111. 
App.  529. 

Nebraska. —  State  i'.  Baushausen,  49  Xebr. 
558,  68  X.  W.  950;  State  v.  Chicago,  etc.,  R. 
Co.,  19  Xebr.  476,  27  X.  W.  434. 

Nevada. —  State  v.  Lady  Bryan  Min.  Co., 
4  Xev.  400.  And  see  State  v.  Gracey,  11 
Xev.  223. 

Ohio.—  State  v.  Crites,  48  Ohio  St.  142,  26 
K  E.  1052;  State  v.  Ottinger,  43  Ohio  St. 
457,  3  X.  E.  298 ;  State  v.  Hawes,  43  Ohio  St. 
16,  1  X.  E.  1;  Fornoff  v.  Xash,  23  Ohio  St. 
335. 

Tennessee. —  State  v.  Williams,  110  Tenn. 
549,  75  S.  W.  948,  64  L.  R.  A.  418. 


Texas. —  Sanson  v.  Mercer,  68  Tex.  488,  5 
S.  W.  62,  2  Am.  St.  Rep.  505. 

Vermont. —  Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  146. 

West  Virginia. —  Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  595. 

Wisconsin. —  State  v.  Kellogg,  95  Wis.  672, 
70  X.  W.  300;  State  v.  Jennings,  56  Wis.  113, 
14  X.  W.  28. 

62.  Payne  v.  Perkerson,  56  Ga.  672.  Seo 
also  infra,  IX,  E,  8. 

63.  Landers  v.  Lawler,  84  Cal.  547,  24  Pac. 
307;  Chance  v.  Temple,  1  Iowa  179. 

64.  See  the  statutes  of  the  different  states. 

65.  State  v.  Johnson  County,  10  Iowa  157, 
74  Am.  Dec.  381;  Chance  v.  Temple,  1  Iowa 
179;  Chumasero  v.  Potts,  2  Mont.  242.  And 
see  McCrary  v.  Beaudry,  67  Cal.  120,  7  Pac. 
264. 

66.  Iowa. —  Chance  v.  Temple,  1  Iowa  179. 
Montana. —  Territory    v.    Potts,    3  Mont. 

364;  Chumasero  v.  Potts,  2  Mont.  242. 

New  York. — People  v.  Dikeman,  7  How.  Pr. 
124;  People  v.  Tioga  C.  PL,  1  Wend.  291; 
Haight  V.  Turner,  2  Johns.  371.  See,  however, 
People  V.  Oneida  County,  25  Misc.  444,  55 
X.  Y.  Suppl.  712. 

England. —  Rex  v.  Warwickshire,  5  Dow^l, 
P.  C.  382. 

Canada. —  Queen  v.  York,  6  X.  Brunsw.  90 ; 
Toronto  Public  Library  Bd.  v.  Toronto,  19 
Ont.  Pr.  329. 

At  any  rate  it  is  not  necessary  to  entitle 
the  affidavit.  McCrary  v.  Beaudry,  67  Cal. 
120,  7  Pac.  264. 

However,  an  affidavit  entitled  "  Sup.  Court. 
In  the  matter  of  John  La  Farge  against  the 
judges,"  etc.,  is  not  so  entitled  as  to  prevent 
its  being  read  {Ex  p.  La  Farge,  6  Cow. 
(X.  Y.)  61);  nor  is  an  affidavit  entitled 
"  In  re  Complaint  of  —  v.  — "  ( Augusta  Tp. 
V.  United  Counties,  etc.,  1  Ont.  Pr.  121). 

67.  Chumasero  v.  Potts,  2  Mont.  242. 

68.  Chance  v.  Temple,  1  Iowa  179;  Chu^ 
masero  v.  Potts,  2  Mont.  242 ;  People  v.  Tioga 
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granted,  the  writ  issues  in  the  name  of  the  state,^^  and  it  is  directed  to  the  person 
or  corporation  upon  whom  the  duty  of  acting  rests ;  '^^  and  accordingly  the  sub- 
sequent pleadings  and  papers  should  be  entitled  as  in  a  cause.  In  most  juris- 
dictions the  subsequent  proceedings  are  entitled  in  the  name  of  the  state  against 
the  respondent  in  the  writ,  and  the  person  or  officer  instituting  the  proceeding  is 
commonly  named  as  relator.*^^ 

3.  Application  —  a.  In  General.  The  action  of  the  court  in  mandamus  pro- 
ceedings is  invoked  by  some  form  of  application,''^  based  on  papers  presenting 
the  facts  of  the  case.*^^  Mandamus  cannot  be  demanded  by  way  of  answer  in  an 
ordinary  action  at  law,"^*  but  it  has  been  held  that  in  mandamus  proceedings 
against  one  person  he  may  in  his  answer  demand  that  the  writ  issue  against 
another.'^^  The  practice  in  regard  to  what  constitutes  the  first  pleading  in  the 
case  is  not  uniform.  At  common  law  the  alternative  writ  is  not  onlj^  a  process,''^ 
but  also  a  pleading,  and  it  stands  in  place  of  the  declaration  in  an  ordinary  action 
at  law.*^    In  many  states,  however,  the  application  for  mandamus  is  instituted  by 


C.  PI,  1  Wend.  (N.  Y.)  291;  Haight  v. 
Turner,  2  Johns.  (N.  Y.)  371;  Rex  v.  War- 
wickshire, 5  Dowl.  P.  C.  382. 

69.  See  infra,  IX,  F,  3,  e,  (i). 

70.  See  intra,  IX,  F,  3,  e,  (ii);  IX,  K,  6,  b. 

71.  See  supra,  IX,  C,  I,  a. 

72.  Payne  v.  Perkerson,  56  Ga.  672  (hold- 
ing that  a  formal  application  cannot  be 
waived)  ;  Ex  p.  Davis,  41  Me.  38  (holding 
that  a  mere  memorial  to  the  court,  stating 
the  facts,  is  not  a  good  application ) . 

Application  by  complaint  is  the  practice  in 
some  states.  St.  Albans  v.  National  Car  Co., 
57  Vt.  68. 

Application  by  motion  is  the  practice  in 
some  states.  Ex  p.  Garland,  42  Ala.  559; 
Potts  V.  State,  75  Ind.  336;  Chance  v.  Temple, 
1  Iowa  179;  Swan  v.  Gray,  '  44  Miss.  393 
(English  practice)  ;  Territory  v.  Potts,  3 
Mont.  364;  Chumasero  v.  Potts,  2  Mont.  242 
(both  holding  that  the  statutory  application 
is  nothing  more  than  a  motion)  ;  State  v. 
Harrington,  (Nebr.  1907)  110  N.  W.  1016; 
State  V.  Lancaster  County,  49  Nebr.  51,  68 
N.  W.  336;  State  v.  Lincoln,  4  Nebr.  260; 
Collet  V.  Allison,  1  Okla.  42,  25  Pac.  516; 
State  V.  Fairchild,  22  Wis.  110. 

Application  by  petition  is  the  practice  in 
some  states.  People  v.  Loomis,  94  111.  587; 
Highway  Com'rs  v.  Gilson,  7  111.  App.  231; 
Cumberland,  etc.,  P.  Co.  v.  Judge  Washing- 
ton County  Ct.,  10  Bush  (Ky.)  564;  Bishop 
V.  Marks,  15  La.  Ann.  147 ;  Swan  v.  Gray, 
44  Miss.  393;  Swann  v.  Buck,  40  Miss.  268; 
Elliott  V.  Oliver,  22  Oreg.  44,  29  Pac.  1; 
Griffin  v.  Wakelee,  42  Tex.  513;  Doolittle  v. 
Cabell  County  Ct.,  28  W.  Va.  158;  Fisher 
V.  Charleston,  17  W.  Va.  595. 

73.  See  cases  cited  infra,  this  note. 
Necessity  of  petition. —  In  Delaware  tho 

attorney-general  need  not  file  a  petition,  but 
may  ex)  officio  suggest  the  case  of  a  violation 
of  a  public  duty,  and  ask  mandamus.  State 
V.  Wilmington  iBridge  Co.,  3  Harr.  (Del.)  312. 
In  Alabama  when  an  application  is  made  to 
the  supreme  court  for  a  writ  of  mandamus  to 
an  inferior  court  of  record  because  of  matters 
necessarily  appearing  on  its  records,  a  pe- 
tition stating  the  facts  on  which  the  relief 
is  asked,  while  more  formal,  is  not  neces- 
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aary.  Ex  p.  Tower  Mfg.  Co.,  103  Ala.  415, 
15  So.  836.  In  Illinois,  however,  there  must 
be  a  petition  filed  in  such  a  case  (People 
V.  Loomis,  94  111.  587 )  ;  and  a  motion  for 
leave  to  file  a  petition  for  mandamus  in  the 
supreme  court  must  be  accompanied  by  a 
copy  of  the  petition  proposed  to  be  filed  ( Peo- 
ple V.  Seibert,  167  111.  639,  48  N.  E.  687). 
In  Missouri,  where  the  statute  authorizes 
mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  judgment  against  a  municipality  after 
execution  returned  nulla  hona,  no  formal 
petition  is  necessary;  but  it  is  sufficient  to 
exhibit  the  judgment,  execution,  and  return. 
State  V.  Sla'vens,  75  Mo.  508;  State  v.  Nor- 
vell,  80  Mo.  App.  180. 

The  facts  are  presented  by  information  in 
some  states.    Chance  v.  Temple,  1  Iowa  179. 

Failure  to  file  new  petition  on  substitution 
of  respondents. —  A  petition  having  been 
amended  by  substituting  respondents'  suc- 
cessors in  place  of  respondents,  and  a  notice 
to  the  new  parties  having  been  issued  as 
in  a  new  case  instituted  by  a  new  petition, 
the  failure  to  file  a  new  petition,  while 
ground  for  dismissing  the  new  case,  did  not 
relieve  respondents  from  answering  in  the 
pending  cause,  where  they  appeared  therein. 
Palmer  v.  Jones,  49  Iowa  405. 

Right  to  supply  lost  petition. —  Under  the 
Tennessee  code  a  lost  petition  cannot  be  sup- 
plied by  filing  another  the  same  in  substance 
where  the  original  had  not  been  filed  so  as 
to  become  part  of  the  record.  Baker  v.  Mc- 
Minnville,  2  Heisk.  (Tenn.)  117. 

Supporting  affidavits  see  infra,  IX,  E,  3.  c. 

74.  Bishop  V.  Marks,  15  La.  Ann.  147. 
Defendant  cannot  by  cross  action  have  a 

writ  to  compel  the  performance  of  some  act 
by  plaintiff.  Leavenworth  v.  Leavenworth 
City,  etc.,  Water  Co.,  62  Kan.  643,  64  Pac; 
66.' 

75.  Double  v.  McQueen,  96  Mich.  39,  55 
N.  W.  564. 

76.  See  infra,  IX,  F. 

77.  Colorado. —  Nance  v.  People,  25  Colo. 

252,  54  Pac.  631;  Wheeler  i:  Northern  Colo- 
rado Trr.  Co..  10  Colo.  582,  17  Pac.  487.  3 
Am.  St.  Rep.  603;  Gillett  v.  People,  13  Colo. 
App.  553,  59  Pac.  72. 
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a  petition  or  complaint  wliicli  is  regarded  as  the  first  pleading  and  to  that  extent 
takes  the  place  of  the  alternative  writ ; ''^  and  in  a  few  states  the  affidavit  on  which 
the  writ  issues  may  be  regarded  as  the  first  pleading.'^  It  has  been  held  that  the 
relation  may  be  regarded  as  the  complaint/*^  but  tliat  the  information  is  not  a 
pleading.^^    Whatsoever  constitutes  the  first  pleading,  it  is  generally  governed 


Connecticut. —  Williams  r.  New  Haven,  68 
Conn.  263,  36  Atl.  61;  Brainard  f.  Staub, 
61  Conn.  570,  24  Atl.  1040. 

Florida  — ^t9X^  r.  Richards,  50  Fla.  284, 
39  So.  152;  State  r.  Finley,  30  Fla.  302, 
11  So.  500. 

Illinois. —  People  v.  Ohio  Grove  Tp.,  51  111. 
191;  People  v.  Chicago,  51  111.  17,  2  Am, 
Rep.  278;  People  v.  Salomon,  46  111.  333; 
Silver  i:  People,  45  111.  224;  People  v.  Hatch, 
33  111.  9.  This  rule  has  been  changed  by 
statute.    See  infra,  note  78. 

Indiana.— Welch  v.  State,  164  Ind.  104, 
72  N.  E.  1043;  State  v.  Burnsville  Turnpike 
Co.,  97  Ind.  416;  Gill  v.  State,  72  Ind.  266; 
Smith  V.  Johnson,  69  Ind,  55;  Johnson  v. 
Smith,  64  Ind.  275;  Boone  County  v.  State, 
61  Ind.  379;  Clarke  County  v.  State,  61 
Ind.  75. 

Kansas. —  State  v.  Jefferson  Countv,  11 
Kan.  66. 

Mississippi. —  Haskins  i*.  Scott  County,  51 
Miss.  406;  Jones  r.  Gibbs,  51  Miss.  401."  This 
rule  has  been  changed  by  statute.  See  infra, 
note  78. 

Missouri. —  State  v.  State  Bd.  of  Health, 
103  Mo.  22,  15  S.  W.  322;  Hambleton  r. 
Dexter,  89  Mo.  188,  1  S.  W.  234;  Bell  v. 
Pike  County  Ct.,  61  Mo.  App.  173;  State  v. 
Beyers,  41  Mo.  App.  503. 

Nevada. —  State  v.  Gracey,  11  Xev.  223, 
holding  that  this  is  the  usual  practice,  al- 
though it  is  otherwise  in  Nevada.  See  infy^a, 
note  79. 

New  Jersey. —  Hopper  v.  Bergen  Countv, 
52  N.  J.  L.  313,  19  Atl.  383;  State  v.  Sheri- 
dan, 43  N.  J.  L.  82. 

New  York. —  People  v.  Queens  County,  142 
N.  Y.  271,  36  N.  E.  1062;  People  v.  Ransom, 
2  N.  Y.  490;  People  v.  Order  of  American 
Star,  53  N.  Y.  Super.  Ct.  66;  People  v. 
Hertle,  28  Misc.  37,  60  N.  Y.  Suppl.  23  [af- 
firmed in  46  N.  Y.  App.  Div.  505,  60  N.  Y. 
Suppl.  23,  61  N.  Y.  Suppl.  965]  ;  People  v. 
Parmelee,  22  Misc.  380,  50  N.  Y.  Suppl,  451; 
People  r,  Columbia  Club,  20  N.  Y.  Civ.  Proc. 
319;  People  r.  Baker,  14  Abb.  Pr.  19;  People 
V.  Ovenshire.  41  How.  Pr.  164. 

North  Dakota.— State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  164. 

O/iio.— Fornoff  v.  Nash,  23  Ohio  St.  335; 
Johnes  v.  State  Auditor,  4  Ohio  St.  493. 
This  rule  has  been  changed  by  statute.  See 
infra,  note  78. 

Oregon. —  Shively  v.  Pennoyer,  27  Oreg.  33, 
39  Pac.  396. 

Pennsylvania. —  See  Keasy  v.  Bricker,  60 
Pa.  St,  9.  But  see  Davis  i\  Patterson,  12 
Pa.  Super,  Ct.  479. 

Utah. —  Lyman  v.  Martin,  2  Utah  136. 

Washington. — See  State  v.  Moore,  15  Wash. 
432,  46  Pac.  647. 

West  Virginia. —  Doolittle  V.  Cabell  County 


Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W,  Va.  595. 

United  ^^itates. —  U.  S,  r.  Union  Pac.  R, 
Co.,  28  Fed.  Cas.  No,  16,599,  2  Dill.  527. 

However,  the  parties  may  stipulate  that 
the  petition  shall  be  taken  for  the  alternative 
writ  instead  of  requiring  an  order  for  issue 
of  an  alternative  writ.  People  v.  Rio  Grande 
County,  7  Colo.  App.  229,  42  Pac.  1032.  And 
if  by  consent  or  waiver  no  alternative  writ 
issues,  the  petition  or  complaint  may  be  taken 
as  the  first  pleading.  Welch  v.  State,  164 
Ind.  104,  72  N.  E.  1043;  Wren  v.  Indianapo- 
lis, 96  Ind.  206 ;  Pfister  v.  State,  82  Ind.  382, 
See  also  Kell  v.  Rudy,  1  Pa.  Super.  Ct.  507. 

78.  Alabama.— Ex  p.  Candee,  48  Ala.  386. 
lUinois. —  People  V.  Crabb,  156  111.  155,  40 

N.  E.  319;  People  v.  Pavey,  151  111.  101, 
37  N.  E.  691;  People  v.  Mt,  Morris,  145  111, 
427,  34  N.  E.  144;  People  v.  Thistlewood,  103 
111.  139;  People  v.  Davis,  93  111.  133;  People 
i:  Glann,  70  111.  232;  Hall  v.  Mann,  96  111. 
App.  659;  Murphy  Mfg.  Co.  v.  Ishester,  91 
111.  App.  7;  Highway  Com'rs  V.  Gibson,  7 
111.  App.  231.  The  rule  was  formerly  other- 
wise.   See  supra,  note  77, 

Mississippi. —  Chatters  u.  Coahoma  County, 

73  Miss.  351,  19  So.  107;  Klein  v.  Smith 
County,  54  Miss.  254.  But  compare  Beard 
V.  Lee  County,  51  Miss.  542.  The  rule  was 
formerly  otherwise.    See  supra,  note  77. 

0/tio.— State  r.  Dalton,  1  Ohio  Cir.  Ct. 
119,  1  Ohio  Cir.  Dec.  71.  The  rule  was  form- 
erly otherwise.    See  supra,  note  77. 

Tennessee. —  State  v.  Marks,  6  Lea  12. 

Vermont. —  Clement  v.  Graham,  78  Vt. 
290,  63  Atl.  140. 

If  no  alternative  writ  issues  the  petition 
or  complaint  may  be  taken  as  the  first  plead- 
ing.   See  supra,  note  77. 

Stipulation  that  petition  be  taken  for  al- 
ternative writ  see  supra,  note  77. 

79.  California. —  McCrary  V.  Beaudry,  67 
Cal.  120,  7  Pac.  264,  affidavit  treated  as  com- 
plaint. 

Indiana.— We\e\\  v.  State,  164  Ind.  104,  72 
N.  E.  1043;  Wren  v.  Indianapolis,  96  Ind. 
206;  Pfister  v.  State,  82  Ind.  382,  all  holding 
that  the  affidavit  may  be  treated  as  the  com- 
plaint where  no  alternative  writ  issues. 

Nebraska.- l.on^  v.  State,  17  Nebr.  60,  22 
N.  W.  120,  affidavit  treated  as  relation, 

Nevada. —  State  v.  Gracey,  11  Nev.  223; 
State  V.  McCullough,  3  Nev.  202,  both  holding 
that  the  affidavit  is  regarded  as  the  com- 
plaint. 

Wisconsin. —  Schend  v.  St.  George's  Ger- 
man Aid  Soc,  49  Wis.  237,  5  K„  W.  355,  af- 
fidavit treated  as  petition  or  relation. 

80.  State  v.  Jennings,  56  Wis.  113,  14 
N.  W.  28. 

81.  State  V.  Johnson  County,  10  Iowa  157, 

74  Am.  Dec.  381. 
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and  to  be  construed  by  the  rules  of  pleading  applicable  in  ordinary  actions  at 
law.^^ 

b.  Form  and  Character  of  Allegations  —  (i)  In  General.  Generally  speak- 
ing, the  allegations  in  mandamus  proceedings  are  to  be  made  as  in  an  ordinary 
action  at  law.^^ 

(ii)  Allegations  as  Distinouished  Fhom  Recitals.  In  an  application  for 
mandamus  the  facts  must  appear  by  direct  and  positive  allegation,  a  mere  recital 
of  the  facts  being  insufficient;^*  but  iu  the  alternative  writ  the  facts  are  properly 
stated  by  way  of  recital .^^ 

(ill)  Allegations  of  Facts  as  Distinguished  From  Conclusions  and 
Evidence.  The  first  pleading  in  mandamus  proceedings,  Avhatever  its  name  or 
form,  should  positively  state  the  facts  on  which  petitioner  bases  his  right  to  relief, 
and  state  them  in  issuable  form.^^  Accordingly  it  has  been  held  bad  pleading  on 
the  one  hand  to  allege  a  mere  conclusion  of  law  as  distinguished  from  the  facts 
giving  rise  to  such  conclusion,^^  and  on  the  other  hand  it  is  considered  improper 


82.  Connecticut. —  Brainard  v.  Staub,  61 
Conn.  570,  24  Atl.  1040. 

Illinois. —  Springfield,  etc.,  R.  Co.  v.  Wayne 
Comity  Clerk,  74  111.  27;  People  v.  Glann, 
70  111.  232;  People  v.  Soloman,  46  111.  333; 
Hall  V.  Mann,  96  111.  App.  659. 

Neiv  Jersey. —  State  v.  Sheridan,  43  N,  J.  L. 
82. 

Neto  York. —  People  v.  Order  of  American 
Star,  53  N.  Y.  Super.  Ct.  66. 

Ohio. —  Fornoff  v.  Nash,  23  Ohio  St.  335. 

West  Virginia. —  Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  595. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  296. 

Clerical  errors  will  be  disregarded  where 
the  intent  is  clear.  People  v.  Oneida  County, 
25  Misc.  (K  Y.)  444,  55  N.  Y.  Suppl.  712. 

In  those  jurisdictions  where  the  petition 
and  rule  constitute  no  part  of  the  pleadings, 
the  strict  rules  of  pleading  are  not  applied 
to  them,  it  being  in  all  cases  sufficient  for 
the  petition  to  set  forth  a  prima  facie  case. 
Fisher  v.  Charleston,  17  W.  Va.  595. 

The  first  pleading  is  strictly  construed 
against  the  pleader.  Leatherwood  v.  Hill, 
(Ariz.  1906)  85  Pac.  405;  People  v.  Swigert, 
107  111.  494.  See,  however,  Townsend  v.  Ful- 
ton Irr.  Ditch  Co.,  17  Colo.  142,  29  Pac.  453, 
holding  that  since  proceedings  to  compel  the 
delivery  of  water  for  irrigation  are  neces- 
sarily somewhat  summary  in  their  nature, 
and  to  be  effective  the  relief  must  be  im- 
mediate, the  trial  courts  should  be  liberal  in 
matters  of  pleading.  Aider  of  pleading  by 
inference  and  presumption  see  infra,  IX,  E, 
3,  d,  (vr). 

83.  People  v.  Order  of  American  Star,  53 
N.  Y.  Super.  Ct.  66. 

84.  Greenfield  v.  State,  113  Ind.  597,  15 
N.  E,  241.  See,  however,  Babcock  v.  Good- 
rich. 47  Cal.  488. 

85.  State  v.  Board  of  Police  Com'rs,  108 
Mo.  App.  98,  82  S.  W.  960;  Bell  v.  Pike 
County  Ct.,  61  Mo.  App.  173;  State  v.  Goll, 
32  N.  J.  L.  285;  Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158;  Fisher  d.  Charleston. 
17  W.  Va.  628;  Fisher  v.  Charleston,  17 
W.  Va.  595. 

86.  People  v.  Westchester  County,  15  Barb. 
(N.  Y.)  607.   And  see  infra,  IX,  E,  3,  b,  (v). 

[IX,  E,  3,  a] 


87.  California. —  San  Luis  Obispo  County 
V.  Gage,  139  Cal.  398,  73  Pac.  174,  allegation 
that  petitioner's  claim  was  rejected  "  without 
right  and  against  the  facts." 

Colorado. —  Kephart  v.  People,  28  Colo.  73, 
62  Pac.  946,  allegation  that  there  is  money 
in  the  treasury  applicable  to  the  payment  of 
petitioner's  warrant,  and  that  it  is  the  duty 
of  the  treasurer  to  pay  it. 

Connecticut. —  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63,  20  Atl.  17. 

Florida.— State  v.  Finley,  30  Fla.  302,  11 
So.  500,  allegation  that  the  record,  evidence, 
and  proceedings  in  a  proceeding  to  disbar 
relator  are  wholly  insufficient  to  authorize 
his  disbarment,  and  that  the  judgment  of 
disbarment  is  totally  void. 

Illinois. —  Stott  v.  Chicago,  205  111.  281, 
68  N.  E.  736  [affirming  98  111.  App.  105] 
( allegation  that  petitioner  "  was  duly  ap- 
pointed to  the  office "  claimed  by  him,  the 
office  not  being  one  created  by  statute  of 
which  the  court  is  bound  to  take  ludicial 
notice);  People  v.  Sellars,  179  111.  170,  53 
N.  E.  545  (allegation  that  property  was 
liable  to  taxation)  ;  People  v.  Crotty,  93 
111.  180  (allegation  that  a  good  bond  was 
tendered  as  required  by  law). 

Indiana.— Weir  v.  State,  161  Ind.  435,  68 
IST.  E.  1023,  allegation  that  an  order  of  trans- 
fer "  entitled  relatrix  to  attend  the  schools 
of  the  school  town"  to  which  she  was  trans- 
ferred. 

loira. —  Chance  v.  Temple,  1  Iowa  179. 

Missouri. —  State  v.  Hudson,  13  Mo.  App. 
61,  general  averment  of  compliance  with  the 
requirements  of  a  statute. 

Nebraska. —  Woodward  V.  State,  58  Nebr. 
598,  79  ^sT.  W.  164;  State  v.  Thorne,  9  Nebr. 
458,  4  N.  W.  63  (allegation  that  bonds  were 
issued  "  for  works  of  internal  improve- 
ment"); State  V.  Thatch,  5  Nebr.  94  (alle- 
gation that  an  election  was  carried  by  fraud- 
ulent means ) . 

New  York. —  People  v.  Democratic  Gen. 
Committee,  52  N.  Y.  App.  Div.  170,  65  N.  Y. 
Suppl.  57  [reversing^  31  Misc.  350,  65  N.  Y. 
Suppl.  418]  (allegation  of  a  member  expelled 
from  a  general  committee  of  a  political  party 
that  the  expulsion  was  illegal  and  void,  and 
that  the  committee  was  without  power  or 
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to  allege  evidentiary  facts  as  distinguished  from  the  ultimate  fact  which  they 
tend  to  prove.^^ 

(iv)  Allegations  on'  Information  and  Belief.  As  a  rale  the  allegations 
of  the  petition  or  otlier  application  must  be  positive,  and  be  positively  sworn  to. 
Allegations  on  information  and  belief,  or  positive  allegations  verified  on 
infonnation  and  belief,  are  ordinarily  insufficient  to  justify  the  granting  of  the 
writ.^^ 

(v)  Certainty?^  An  applicant  for  mandamus  must  plead  his  facts  with  the 
same  certainty,  neither  more  nor  less,  than  is  required  in  ordinary  actions  at  law.^^ 
The  facts  must  be  set  forth  specitically  and  distinctly,  and  in  such  form  that 
issue  may  be  taken  thereon.^^    The  duty  to  perform  the  act  sought  to  be  enforced, 


authority  to  expel  him  or  to  deprive  him  of 
his  office)  ;  People  v.  German  United  Evan- 
gelical  St.  Stephen's  Church,  3  Lans.  434 
\ affirmed  in  53  N.  Y.  103  {reversing  0  Lans. 
172)]  (general  allegation  of  a  right  to  vote 
for  trustees  of  a  religious  corporation)  ;  Peo- 
ple V.  Westchester  County,  15  Barb.  607  (al- 
legation that  injustice  has  been  done  relators 
in  assessing  their  property,  or  that  they  have 
been  unjustly  assessed,  and  that  defendant 
supervisors  have  refused  to  correct  the  erro- 
neous assessments)  ;  People  v.  Parmelee,  22 
Misc.  380,  50  N.  Y.  Suppl.  451  (holding  that 
an  alternative  writ  to  compel  a  recount  of 
rejected  votes  should  state  facts  warranting 
the  conclusion,  and  not  merely  state  the  legal 
conclusion,  that  the  ballots  should  have  been 
counted)  ;  People  v.  Columbia  Club,  20  N.  Y. 
(Mv.  Proc.  319  (allegation  that  relator  had 
been  expelled  from  defendant  society  unjustly 
and  in  violation  of  the  law  and  of  the  con- 
stitution and  by-laws  of  the  society,  and 
"  that  although  entitled  to  be  reinstated  as 
a  member  of  the  society,"  it  had  "  unjustly 
refused  to  reinstate  "  him  as  such  member ) . 

Oregon. —  State  v.  Williams,  45  Oreg.  314, 
77  Pac.  965,  67  L.  R.  A.  166  (allegation  of 
neglect  to  issue  bench  warrant  "  as  required 
by  law")  ;  Shively  v.  Pennoyer,  27  Oreg.  33, 
39  Pac.  396  (allegation  that  petitioner  had 
made  a  written  application  for  public  lands 
"in  the  manner  prescribed  by  law"). 

Texas. —  Cochran  v.  Patillo,  16  Tex.  Civ. 
App.  458,  41  S.  W.  537  (allegation  of  wrong- 
ful suspension  and  dismissal  of  pupil)  ; 
Houston  V.  Smith,  12  Tex.  Civ.  App.  120,  34 
S.  W.  194.  And  see  Wilson  v.  Bristley,  13 
Tex.  Civ.  App.  200,  35  S.  W.  837. 

Washington. —  Parrish  v.  Reed,  2  Wash. 
491,  27  Pac.  230,  28  Pac.  372. 

Compare  Withers  v.  State,  36  Ala.  252. 
See,  however,  State  v.  Ames,  31  Minn.  440, 
18  N.  W^  277;  Kidder  v.  Morse,  26  Vt.  74; 
State  V.  Lean,  9  W^is.  279. 

88.  Florida. —  State  v.  Atlantic  Coast  Line 
R.  Co.,  48  Fla.  114,  37  So.  652. 

Illinois. —  People  v.  Pavey,  151  111.  101,  37 
N.  E.  691. 

/ndmna.— Caffyn  v.  State,  91  Ind.  324. 

loioa. —  Chance  r.  Temple,  1  Iowa  179. 

Michigan. —  See  People  v.  State  Land  Office, 
26  Mich.  146. 

New  York. —  People  v.  Hertle,  28  Misc.  37, 
60  N.  Y.  Suppl.  23  [affirmed  in  46  K  Y. 
App.  Div.  505,  61  N.  Y.  Suppl.  965]. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  297. 


89.  Colorado. — Kephart  v.  People,  28  Colo. 
73,  62  Pac.  946. 

Delaware. —  See  Bav  State  Gas  Co.  v.  State, 
4  Pennew.  497,  56  Atl.  1120. 

Illinois. —  Gunning  v.  Sheahan,  73  111.  App. 
118. 

Nebraska.— Steidl  v.  State,  63  Nebr.  695, 
88  N.  W.  853;  State  v.  Lancaster  Countv,  49 
Xebr.  51,  68  N.  W.  336;  State  v.  Clay  County 
School-Dists.,  8  Nebr.  98  (so  holding  where 
respondents  do  not  appear)  ;  State  v.  Lincoln, 
4  Nebr.  260. 

New  YorA;.— People  v.  Grout,  107  N.  Y. 
App.  Div.  228,  94  N.  Y.  Suppl.  1101  (so 
holding,  although  the  allegations  are  not  de- 
nied) ;  People  V.  Cruger,  12  N.  Y.  App.  Div. 
536,  42  N.  Y.  Suppl.  398;  People  v.  Green, 
1  Hun  1,  3  Thomps.  &  C.  90;  People  v. 
Oneida  Countv,  25  Misc.  444,  55  N.  Y.  Suppl. 
712;  People  V.  Norton,  12  Abb.  Pr.  N.  S. 
47. 

Oklahoma. —  Collet  v.  Allison,  1  Okla.  42, 
25  Pac.  516,  so  holding  as  to  a  verification 
by  petitioner's  attorney. 
'  Vermont. —  Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  146. 

In  exceptional  cases,  it  seems,  the  facts 
may  be  stated  and  verified  on  information 
and  belief  (Kephart  v.  People,  28  Colo.  73, 
62  Pac.  946;  State  v.  Lancaster  County,  49 
Nebr.  51,  68  N.  W.  336),  where  the  grounds 
or  source  of  information  and  belief  are  stated 
(People  V.  Grout,  107  N.  Y.  App.  Div.  228, 
94  N.  Y.  Suppl._1101;  People  v.  Cruger,  12 
N.  Y.  App.  Div.  536,  42  N.  Y.  Suppl.  398; 
People  f.  Green,  1  Hun  (N.  Y.)  1,  3  Thomps. 
&  C.  90;  People  v.  Oneida  County,  25  Misc. 
(N.  Y.)  444,  55  N.  Y.  Suppl.  712). 

90.  Certainty  of  prayer  for  relief  see  infra, 
YK.  E  3  d   ( X ) 

^91.  People  r.  *  Columbia  Club,  20  N.  Y. 
Civ.  Proc.  319;  Doolittle  v.  Cabell  County  Ct., 
28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  628;  Fisher  r.  Charleston,  17  W.  Va. 
595. 

It  has  been  held,  however,  that  greater 
certainty  is  required  in  a  petition  for  man- 
damus than  in  ordinary  cases.  Arberry  u. 
Beavers,  6  Tex.  457,  55  Am.  Dec.  791;  White 
V.  Mevers,  (Tex.  Civ.  App.  1898)  47  S.  W. 
476. 

92.  Connecticut. —  American  Casualty  Ins., 
etc.,  Co.  V.  Fvler,  60  Conn.  448,  22  Atl.  494, 
25  Am.  St.  Rep.  337. 

Florida. —  State  v.  Atlantic  Coast  Line  R. 
Co.,  48  Fla.  114,  37  So.  652. 

[IX,  E.  3,  b,  (v)] 
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and  the  right  to  demand  performance  thereof,  must  distinctly  appear.^^  Accord- 
ingly the  allegations  must  be  sufficiently  definite  to  inform  respondent  of  wliat  is 
required  of  him,  and  set  forth  facts  sufficient  to  enable  him  to  proceed  and  to 
enable  the  court  to  command  performance  of  specific  acts.^*  Consequently  if  tlie 
duty  relates  to  particular  property,  real  or  personal,  it  may  be  necessary  to 
describe  it.^^    However,  certainty  to  a  common  intent  is  all  that  is  required  ;  and 


Illinois. —  People  v.  Swigert,  107  111.  494; 
Lavalle  v.  Soucy,  9G  111.  4G7 ;  People  v.  Davis, 
93  111.  133;  People  v.  Glann,  70  111.  232; 
Illinois,  etc..  Canal  v.  People,  12  111.  248, 
52  Am.  Dec.  488;  Women's  Catholic  0.  of  P. 
V.  Condon,  84  111.  App.  564. 

loioa. —  Chance  v.  Temple,  1  Iowa  179. 

Louisiana. —  Hatch  v.  New  Orleans  City 
Bank,  1  Rob.  470,  holding  that  the  cause  of 
action  must  be  stated  with  sufficient  cer- 
tainty to  prevent  a  repetition,  when  once  in- 
vestigated and  decided. 

Missouri. —  liambleton  v.  Dexter,  89  Mo. 
188,  1  S.  W.  234;  State  v.  Everett,  52  Mo. 
89  ;  State  v.  Fletcher,  39  Mo.  388. 

New  York. —  Commercial  Bank  v.  New 
York  Canal  Com'rs,  10  Wend.  25. 

Texas. —  Houston  Tap,  etc.,  P.  Co.  v.  Ran- 
dolph, 24  Tex.  317;  Cullem  v.  Latimer,  4 
Tex.  329. 

93.  See  infra,  IX,  E,  3,  d,  (ii). 
Certainty  as  to  person  bound.—  Where  two 

adjoining  townships  disputed  as  to  which  one 
should  rebuild  a  bridge  on  the  dividing  high- 
way, a  petition  in  mandamus  against  the 
officers  of  each  township,  praying  that  either 
one  or  the  other  of  the  townships,  or  both, 
be  compelled  to  build  the  bridge,  was  not 
defective  as  too  indefinite.  Brophy  v.  Schind- 
ler,  126  Mich.  341,  85  N.  W.  1114. 

Grounds  of  refusal  as  excusing  technical 
exactness. —  An  allegation  that  respondent 
refused  to  perform  the  duty  on  certain 
grounds  has  been  held  to  excuse  technical 
exactness  in  stating  why,  on  other  grounds, 
relator  is  entitled  to  the  relief  sought.  King 
V.  State,  50  Nebr.  66,  69  N.  W.  307.  See, 
however,  People  v.  State  Land  Office,  26  Mich. 
146. 

The  statute  imposing  the  4uty  must  be  set 
forth  or  referred  to  according  to  some  cases. 
Smith  V.  Com.,  41  Pa.  St.  335.  But  this  is 
generally  unnecessary,  since  the  courts  take 
judicial  notice  of  statutes.  See  infra,  IX,  E, 
■3,  d,^  (VII).  And  where  two  statutes  are 
identical  so  far  as  the  rights  and  duties  of 
the  parties  in  the  particular  ease  are  con- 
cerned, the  petition  need  not  specify  upon 
which  one  it  is  based.  People  v.  San  Diego, 
85  Cal.  369,  24  Pac.  727. 

Description  of  relator.— A  complaint  in  a 
mandamus  proceeding  on  the  relation  of  the 
township  trustee  is  not  defective  because  the 
trustee  is  described  therein  as  the  trustee 
of  the  civil  township,  although  the  word 
"civil"  might  have  been  omitted  without 
detriment  to  the  complaint.  Baltimore,  etc., 
R.  Co.  V.  State,  159  Ind.  510,  65  N.  E. 
508. 

94.  Delaware. —  Houston  v.  Sussex  County 
Levy  Ct.,  5  Harr.  15. 

Kentuclcy. —  Covington  Bd.  of  Education  r. 
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Covington,  103  Ky.  634,  45  S.  W.  1045,  20 
Ky.  L.  Rep.  289. 

Louisiana. —  State  v.  New  Orleans,  etc.,  R. 
Co.,  44  La.  Ann.  1026,  11  So.  709. 

Mississippi. —  Jarvis  v.  Warren  County,  49 
Miss.  603. 

Texas. —  Caldwell  County  v.  Herbert,  68 
Tex.  321,  4  S.  W.  607.  See,  however,  Hous- 
ton, etc.,  R.  Co.  V.  Dallas,  98  Tex.  396,  84 
S.  W.  648,  70  L.  R.  A.  850. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  303. 

See.  however.  State  v.  Atlantic  Coast  Line 
R.  Co.,  48  Fla.  114,  37  So.  652;  State  v. 
Choteau  County,  13  Mont.  23,  31  Pac.  879; 
Com.  V.  Pittsburgh,  34  Pa.  St.  496,  in  all  of 
which  cases  the  pleading  was  held  to  be  suf- 
ficient in  this  respect. 

95.  State  v.  Mobile,  etc.,  R.  Co.,  59  Ala. 
321  (holding  that  in  a  proceeding  to  compel 
a  carrier  to  accept  and  transport  cotton 
tendered  by  relator,  the  petition  must  state 
the  number  of  bales  tendered,  so  that  the 
court,  if  it  awards  the  writ,  can  command 
the  carrier  to  do  a  specific  thing)  ;  People 
V.  Sellars,  179  111.  170,  53  N.  E.  545  (holding 
that  a  petition  to  compel  the  county  clerk 
to  extend  taxes,  arrearages,  and  interest  due 
on  personal  property  omitted  by  the  assessor 
in  previous  years  should  state  the  amount 
of  such  property,  its  nature  and  character, 
and  by  whom  owned)  ;  People  v.  Tracy,  1 
Den.  (N.  Y.)  617  (holding  that  a  writ  to 
remove  an  intruder  from  Indian  lands  must 
mention  the  tract).  See,  however,  State  v. 
Jeffersonville  First  Nat.  Bank,  89  Ind.  302 
( holding  that  "  ten  shares  of  the  capital 
stock  of  said  bank,  then  the  property  of " 
a  person  named,  in  a  writ  of  mandate  against 
a  bank  and  its  officers  to  compel  them  to 
permit  a  transfer  of  stock,  is  a  sufficient 
description  of  the  stock )  ;  State  v.  Leon,  66 
Wis.  199,  28  N.  W.  140. 

Description  of  highway. — ^A  petition  or  writ 
to  compel  the  repair  of  a  highway  must 
describe  that  portion  of  it  which  is  to  be 
repaired.  Com.  v.  Allegheny  Valley  R.  Co., 
6  Pa.  Dist.  565.  See,  however,  Jennings  v. 
Scott,  87  111.  App.  459;  State  v.  Leon,  66 
Wis.  199,  28  N.  W.  140,  in  both  of  which 
cases  the  description  was  held  to  be  sufficient. 

Description  of  pecuniary  claim. — A  petition 
to  compel  a  public  officer  to  allow  or  to  pay 
a  claim  held  by  relator,  or  to  issue  a  warrant 
therefor,  must  describe  the  claim  in  such 
terms  as  to  identify  it  and  distinguish  it 
from  all  other  claims  of  a  similar  kind.  State 
V.  Cardozo,  5  S.  C.  297.  And  see  State  v. 
Dubuque  Dist.  Tp.,  11  Iowa  155.  Hence  the 
amount  of  the  claim  must  be  specified.  San 
Luis  Obispo  County  v.  Gage,  139  Cal.  398, 
73  Pac.  174;  State  v.  Dubuque  Dist.  Tp., 
supra;  McCoy  v.  Justices  Harnett  County, 
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if  the  facts  are  so  stated  that  the  ordinary  mind,  disregarding  technicahtj  of 
pleading,  may  easily  comprehend  them,  it  is  snfficient.^*^  if  petitioner's  pleading 
is  uncertain,  tlie  court  may  on  motion  require  it  to  be  made  more  certain.^^ 

e.  Supporting  Affidavit  and  Verifieation.^^  The  application  is  in  many  juris- 
dictions required  to  l)e  supported  by  affidavits  presenting  the  facts  ;  and  in  those 
jurisdictions  where  the  facts  are  presented  by  petition  or  complaint,  this  paper 
must  be  verified  by  oath.^    If  the  complaint  or  petition  is  not  verified  the  proper 


50  N.  C.  2G5.  And  see  Parks  v.  Hays,  11 
Colo.  App.  415,  53  Pac.  893.  See,  however, 
Maynard  v.  Freeman,  (Tex.  Civ.  App.  1900) 
CO  S.  W.  334. 

96.  Central  Dist.,  etc.,  Tel.  Co.  v.  Com.,  114 
Pa.  St.  592,  7  Atl.  92G;  Long  v.  Spring- 
field Water  Co.,  8  Del.  Co.  (Pa.)  151;  Cle- 
ment V.  Graham,  78  Vt.  290,  63  Atl.  146. 
And  see  State  v.  Atlantic  Coast  Line  Co., 
48  Fla.  114,  37  So.  652;  State  v.  Johnson, 
35  Fla.  2,  16  So.  786,  31  L.  R.  A.  357; 
Dement  v.  Rokker,  126  111.  174,  19  N.  E. 
33;  Klein  i".  Smith  County,  54  Miss.  254; 
State  V.  Lady  Bryan  Min.  Co.,  4  Nev.  400; 
State  V.  Crites,  48  Ohio  St.  142,  26  N.  E. 
1052;  State  v.  Leon,  66  Wis.  199,  28  N.  W. 
140. 

97.  Copeland  r.  State,  126  Ind.  51,  25 
N.  E.  866 ;  Fornoff  v.  Nash,  23  Ohio  St.  335 ; 
State  V.  Dalton,  1  Ohio  Cir.  Ct.  119,  1  Ohio 
Cir.  Dec.  71.  And  see  State  v.  Crites,  48 
Ohio  St.  142,  26  N.  E.  1052. 

98.  Amendment  as  to  afi&davit  or  verifica- 
tion see  infra,  IX,  E,  7. 

Waiver  of  affidavit  or  verification  see  in- 
fra, IX,  E,  8. 

99.  Connecticut. —  Lyon  v.  Rice,  41  Conn. 
245.  In  applications  brought  to  enforce  a 
public  right,  however,  an  affidavit  is  not 
necessary.  Doolittle  v.  Branford,  59  Conn.  402, 
22  Atl.  336;  Woodruff"  v.  New  York,  etc.,  R. 
Co.,  59  Conn.  63,  20  Atl.  17. 

Indiana. —  Potts  v.  State,  75  Ind.  336. 

Mississippi. —  Swan  f.  Gray,  44  Miss.  393, 
holding  that  the  petition  must  be  supported 
by  affidavits  of  others  where  petitioner  does 
not  verify  it. 

Montana. —  Territory  v.  Potts,  3  Mont. 
364. 

Nebraska. —  State  v.  Lancaster  Countv,  49 
Nebr.  51,  68  N.  W.  336;  State  v.  Lincoln,  4 
Nebr.  260.  It  seems,  however,  that  a  veri- 
fied petition  is  sufficient.  State  v.  Harring- 
ton, (1907)   110  K  W.  1016. 

Oklahoma. —  Collet  V.  Allison,  1  Okla.  42, 
25  Pac.  516. 

Washington. —  Smith  V.  Ormsby,  20  Wash. 
396,  55  Pac.  570,  72  Am.  St.  Rep.  110. 

West  Virginia. —  Doolittle  v.  Cabell  Countv 
Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  595,  both  holding  that  the  petition 
should  be  supported  by  affidavit  if  filed  by  a 
private  individual. 

In  England  an  affidavit  was  necessary  in 
cases  where  respondent  was  guilty  of  a 
neglect  of  duty  (Curser  v.  Smith,  1  Barn. 
59;  Reg.  V.  Cory,  3  Salk.  230),  but  not  in  a 
matter  of  right,  as  where  relator  demanded 
restoration  to  office  (Reg.  v.  Cory,  supra). 
See  Swan  v.  Gray,  44  Miss.  393. 

Who  may  make  affidavit. —  The  affidavit 


mdij  be  made  by  petitioner  or  any  person 
having  knowledge  of  the  facts.  Cannon  v. 
Janvier,  3  Houst.  (Del.)  27.  And  see  Swan 
r.  Gray.  44  Miss.  393. 

Application  and  affidavit  as  separate 
papers. —  According  to  the  English  practice 
the  application  and  the  supporting  affidavit 
were  separate  papers.  People  v.  Cliicago,  25 
111.  483.  But  several  American  courts  have 
held  that  this  is  not  a  necessary  require- 
ment. Golden  Canal  Co.  v.  Bright,  8  Colo. 
144,  6  Pac.  142  (holding  that  a  verified  pe- 
tition is  equivalent  to  the  statutory  "  petition 
and  affidavit " )  ;  People  v.  Chicago,  supra ; 
State  V.  Johnson  County,  10  Iowa  157,  74 
Am.  Dec.  381.  And  see  State  v.  Harrington, 
(Xebr.  1907)  110  N.  W.  1016. 

Time  of  presenting  affidavits. —  The  affi- 
davits must  be  presented  at  the  time  of  ap- 
plying for  the  writ.  People  v.  Shea,  73  N.  Y. 
App.  Div.  237,  76  N.  Y.  Suppl.  682;  People 
V.  St.  Louis,  etc.,  R.  Co.,  47  Hun  (N.  Y.) 
543. 

Title  of  affidavit  see  supra,  IX,  E,  2. 
1.  Arkansas. —  Black  v.  State  Auditor,  26 
Ark.  237. 

California. —  Landers  v.  Lawler,  84  Cal. 
547,  24  Pac.  307;  People  v.  Reis,  76  Cal.  209, 
18  Pac.  309. 

Indiana. —  Pudney  v.  Burkhart,  62  Ind. 
179. 

Iowa. —  Chance  v.  Temple,  1  Iowa  179. 

Louisiana. —  State  v.  Jeff'erson  Police  Jury, 
33  La.  Ann.  29;  Bishop  v.  Marks,  15  La. 
Ann.  147 ;  Leland  v.  Rose,  10  La.  Ann.  415. 

Maine. —  Woodman  v.  Somerset  County 
Com'rs,  24  Me.  151. 

Mississippi. —  Hardee  v.  Gibbs,  50  Miss. 
802 ;  Swan  v.  Gray,  44  Miss.  393,  holding  that 
the  petition  must  be  verified  by  petitioner 
where  it  is  not  supported  by  the  affidavits 
of  others. 

Nebraska. —  State  V.  Harrington,  (1907) 
110  X.  W.  1016,  holding  that  the  petition 
must  be  verified  where  no  affidavits  are  filed. 

Terras.— Shirley  v.  Conner,  98  Tex.  63,  80 
S.  W.  984,  81  S.  W.  284;  Brown  v.  Ruse, 
69  Tex.  589,  7  S.  W.  489;  Bracken  v.  Wells, 
3  Tex.  88,  all  holding  that  the  petition  should 
be  verified,  although  the  statute  does  not 
require  it. 

West  Virginia. —  See  Mason  County  V. 
Minturn,  4  W.  Va.  300. 

United  States. —  Poultney  v.  La  Fayette, 
12  Pet.  472,  9  L.  ed.  1161;  Postmaster-Gen. 
V.  Trigg,  11  Pet.  173,  9  L.  ed.  676. 

In  Illinois  a  verification  was  formerly 
necessary  (People  v.  Chicago,  25  111.  483), 
but  it  is  doubtful  whether  this  is  the  present 
rule  (Hall  v.  Mann,  96  111.  App.  659;  Rowe 
V.  People,  96  111.  App.  438.    But  see  P.  H. 
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practice  is  to  move  to  reject  it.  If  the  opposite  party  takes  issue  of  law  or  fact 
thereon,  the  objection  is  waived.^ 

d.  Contents  —  (i)  In  General,  The  appUcation  for  a  writ  of  mandamus, 
whatsoever  its  local  name  and  form,  should,  like  the  declaration  or  complaint  in 
an  ordinary  action  at  law,  state  facts  which  prima  facie  constitute  a  cause  of 
action  in  favor  of  the  applicant,^  and  in  those  jurisdictions  where  the  alternative 
writ  is  regarded  as  the  first  pleading  ^  this  rule  applies  likewise  to  it.^  If  prima 
facie  case  is  shown  the  pleading  is  sufficient.®  Specilically  the  first  pleading 
should  state  facts  which  show  that  a  plain  legal  duty  rests  on  respondent  to  per- 


3^urpliy  Mfg.  Co.  v.  Isbester,  91  111.  App. 
7). 

The  officers  before  whom  the  oath  may  be 
taken  are  prescribed  by  statute  in  Tennessee. 
Whitesides  v.  Stuart,  91  Tenn.  710,  20  S.  W. 
245. 

The  ordinary  jurat  is  sufficient.  State  v. 
Wright,  10  Nev.  167.  And  see  Pallady  v. 
Beatty,  15  Okla.  626,  83  Pac.  428.  Compare 
Landers  v.  Lawler,  84  Cal.  547,  24  Pac. 
307. 

Who  may  make  verification. —  Any  compe- 
tent person  may  make  the  verification.  Lan- 
ders V.  Lawler,  84  Cal.  547,  24  Pac.  307 
(semhle)  ;  Baltimore,  etc.,  R.  Co.  v.  State, 
159  Ind.  510,  65  N.  E.  508  (holding  accord- 
ingly that  in  case  a  public  officer  is  the 
petitioner  he  may  verify  the  petition  in  his 
individual  capacity).  Thus  petitioner's  at- 
torney may  make  the  verification  where  the 
facts  are  within  his  knowledge  (Palladay  v. 
Beatty,  15  Okla.  626,  83  Pac.  428),  or  where 
the  real  parties  in  interest  are  absentees,  the 
only  petitioner  within  the  state  being  a 
nominal  party  (Arkansas  Southern  B.  Co. 
V.  Wilson,  (La.  1907)  42  So.  976).  If  the 
interest  of  several  persons  who  join  in  a 
petition  is  joint,  it  seems  that  one  may  verify 
the  petition  for  all;  but  if  their  interest 
is  several,  all  must  verify  the  petition,  and 
it  is  insufficient  as  to  those  who  do  not  do 
so.  Lengel  v.  Stump,  1  Woodw.  (Pa.)  399. 

Verification  on  information  and  belief  see 
supra,  IX,  E,  3,  b,  (iv) . 

2.  Pudney  v.  Burkhart,  62  Ind.  179. 

3.  Illinois. —  People  v.  Mt.  Morris,  145  111. 
427,  34  N.  E.  144;  Lavalle  v.  Soucy,  96  111. 
467;  People  v.  Davis,  93  111.  133;  Spring- 
field, etc.,  R.  Co.  V.  Wayne  County  Clerk, 
74  111.  27;  People  v.  Glann,  70  111.  232; 
People  V.  Worth  Tp.  Highway  Com'rs,  52 
111.  498;  Bolton  v.  People,  95  111.  App.  285; 
People  V.  Soucy,  26  111.  App.  505. 

Iowa. —  Chance  v.  Temple,  1  Iowa  179. 

Pennsylvania. —  Boyle  v.  Lansford  School 
Dist.,  8  Pa.  Dist.  436. 

Texas. —  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791;  Cullem  v.  Latimer,  4  Tex. 
329. 

Washington. — See  Clarke  County  v.  Brazee, 
1  Wash.  Terr.  199. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  298. 

In  Vermont,  however,  it  is  not  necessary 
that  a  petition  for  a  mandamus  should  allege 
all  the  particular  facts  on  which  the  writ 
is  claimed  so  that  the  case  may  be  tried  on 
demurrer  as  is  -common  and  requisite  in  suits 
according  to  the  course  of  the  common  law, 
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but  if  the  petition  states  the  right  and  duty 
in  general  terms  it  is  sufficient.  Kidder  v. 
Morse,  26  Vt.  74. 

The  petition  must  state  a  prima  facie  case 

even  where  the  alternative  writ  is  regarded 
as  the  first  pleading.  Schwanbeck  v.  People, 
15  Colo.  64,  24  Pac.  575;  Haskins  v.  Scott 
County,  51  Miss.  406;  Hardee  v.  Gibbs,  50 
Miss.  802;  Doolittle  v.  Cabell  County  Ct.,  28 
W.  Va.  158;  Fisher  v.  Charleston,  17  W.  Va. 
595. 

4.  See  supra,  IX,  E,  3,  a. 

5.  Colorado. —  Wheeler  v.  Northern  Colo- 
rado Irr.  Co.,  10  Colo.  582,  17  Pac.  487,  3 
Am.  St.  Rep.  603;  Gillett  v.  People,  13  Colo. 
App.  553,  59  Pac.  72. 

Florida. —  State  v.  Bichards,  50  Fla.  284, 
39  So.  152;  Scott  V,  State,  43  Fla.  396,  31 
So.  244;  Puckett  v.  State,  33  Fla.  385,  14 
So.  834;  State  v.  Finley,  30  Fla.  302,  11 
So.  500. 

Illinois. —  People  v.  Chicago,  51  111.  17,  2 
Am.  Rep.  278;  People  v.  Hatch,  33  111.  9; 
Illinois,  etc.,  Canal  v.  People,  12  111.  248, 
52  Am.  Dec.  488.  The  alternative  writ  is  no 
longer  regarded  as  the  first  pleading  in  this 
state.    See  supra,  IX,  E,  3,  a. 

Indiana. —  Gill  v.  State,  72  Ind.  266. 

loioa. —  Chance  v.  Temple,  1  Iowa  179. 

Missouri. —  State  v.  State  Bd.  of  Health, 
103  Mo.  22,  15  S.  W.  322;  State  v.  St.  Louis 
Police  Com'rs,  108  Mo.  App.  98,  82  S.  W. 
960;  Bell  V.  Pike  County  Ct.,  61  Mo.  App. 
173. 

Nebraska. —  King  v.  State,  50  Nebr.  66, 
69  N.  W.  307;  State  v.  York  County  School 
Dist.  No.  9,  8  Nebr.  92. 

New  Jersey. —  State  v.  Sheridan,  43  N.  J. 
L.  82. 

New  York. —  People  v.  Ransom,  2  N.  Y. 
490;  People  Bricklayers'  Benevolent,  etc., 
Union,  20  N.  Y.  App.  Div.  8,  46  N.  Y.  Suppl. 
648;  People  v.  Ovenshire,  41  How.  Pr.  164. 

North  Dakota. —  State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  164. 

Oregon. —  Shively  v.  Pennoyer,  27  Oreg.  33, 
39  Pac.  396;  Elliott  v.  Oliver,  22  Oreg.  44, 
29  Pac.  1;  McLeod  v.  Scott,  2l  Oreg.  94,  26 
Pac.  1061,  29  Pac.  1. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  298. 

In  Montana,  however,  it  is  held,  under  a 
code  provision,  that  the  alternative  writ  may 
state  the  facts  generally.  State  v.  Choteau 
Countv,  13  Mont.  23,  3l' Pac.  879. 

6.  State  V.  Jacksonville,  22  Fla.  21;  People 
V.  Hertle,  28  Misc.  (N.  Y.)  37,  60  N.  Y. 
Suppl.  23  [affirmed  in  46  N.  Y.  App.  Div. 
505,  61  N.  Y.  Suppl.  965]. 
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form  the  act  sought  to  be  enforced  that  the  applicant  is  entitled  to  have  that 
duty  performed  ;^  that  respondent  has  refused  or  failed  to  perform  the  act  in 
question;^  that  the  applicant's  rights  have  been  infringed  by  respondent's 
default  and  that  the  applicant  has  no  adequate  ordinary  remedy  at  law.^^  If 
these  essentials  appear  the  pleading  is  sufficient.^^ 

(ii)  Allegations  AS  TO  Existence  OF  Duty,  Bight  of  Petitioner,  and 
Duty  of  Bespondent — (a)  Li  General.  The  allegations  of  the  petition  or 
alternative  writ  must  show  the  existence  of  an  official  duty  to  perform  the  act 
Bouo-ht  to  be  enforced  that  petitioner  has  a  clear  legal  riglit  to  have  that 
duty  performed ;    and  that  the  duty  of  performance  plainly  rests  on  respond- 


7.  See  inira,  IX,  E,  3,  d,  (ii). 

8.  See  inija,  IX,  E,  3,  d,  (ii). 

9.  See  injra,  IX,  E,  3,  d,  (ill). 

10.  See  infra,  IX,  E,  3,  d,  (iv). 

11.  See  intra,  IX,  E,  3,  d,  (v). 

12.  California. —  McConoughey  v.  Jackson, 
101  Cal.  205,  35  Pac.  8G3,  40  Am.  St.  Rep. 
53. 

Colorado. —  Denver  Bd.  of  Public  Works  v. 
Hayden,  13  Colo.  App.  36,  56  Pac.  201. 

Delaivare. —  Bay  State  Gas  Co.  r.  State, 
4  Pennew.  238,  56  Atl.  1114. 

Georgia. —  Neal  Loan,  etc.,  Co,  v.  Cliastain, 
121  Ga.  500,  49  S.  E.  618. 

Indiana. —  Pfau  v.  State,  148  Ind.  539,  47 
N.  E.  927. 

Mississippi. —  McNeill  v.  McElroy,  (1894) 
15  So.  786;  Klein  u.  Smith  County,  54  Miss. 
254. 

Virginia. —  Richmond  R.,  etc.,  Co.  v.  Brown, 
97  Va.  26,  32  S.  E.  775. 

Washington. —  See  Clarke  County  v.  Brazee, 

1  Wash.  Terr.  199. 

See  33  Cent.  Dior.  tit.  "  Mandamus,"  §  298. 

For  form  of  alternative  writ  see  People  v. 
Judges  Westchester  County  Ct.  of  C.  PL,  4 
Cow.  (N.  Y.)  73. 

For  form  of  information  for  writ  see  Chance 
V.  Temple,  1  Iowa  179,  187. 

For  form  of  petition  for  writ  see  People 
V.  Lothrop,  3  Colo.  428,  430. 

13.  Chance  v.  Temple,  1  Iowa  179 ;  Kem- 
erer  v.  State,  7  Nebr.  130.  And  see  Reg.  v. 
Hopkins,  1  Q.  B.  161,  10  L.  J.  Q.  B.  63,  4 
P.  &  D.  550,  41  E.  C.  L.  484;  and  cases  cited 
passiin,  IX,  D,  3,  e,  (ii). 

14.  Alabama. —  State  v.  Talladega  Road 
Com  rs,  3  Port.  412. 

Arkansas. —  Levy  v.  Inglish,  4  Ark.  65. 

Colorado. —  Nance  u.  People,  25  Colo,  252, 
54  Pac.  631. 

Connecticut. —  American  Casualty  Ins,  Co. 
V.  Fvler,  60  Conn.  448,  22  Atl.  494,  25  Am. 
St.  Rep.  337. 

Delaivare. —  McCoy  v.  State,  2  Marv.  543, 
36  Atl,  81. 

District  of  Golunibia. —  U.  S.  v.  Chandler, 

2  Mackey  527. 

Florida. —  State  v.  Richards,  (1905)  39  So. 
152;  Scott  V.  State,  43  Fla,  396,  31  So. 
244;  Puckett  v.  State,  33  Fla.  385,  14  So. 
834;  State  v.  Bowdon,  18  Fla,  17, 

Illinois.— Veovle  v.  Sellars,  179  111,  170, 
53  N.  E.  545;  People  v.  Mt,  Morris,  145  111, 
427,  34  N,  E.  144;  Lavalle  v.  Soucy,  96  111, 
467;  People  v.  Davis,  93  111.  133;  People 
V.  Glann,  70  111.  232;  People  v.  Chicago,  25 
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111.  483;  Illinois,  etc.  Canal  v.  People,  12 
111.  248,  52  Am.  Dec.  488;  People  v.  Perrin, 
103  111.  App.  410;  Bolton  v.  People,  95  111. 
App.  285;  Women's  Catholic  0.  of  F,  v.  Con- 
don, 84  111.  App.  504;  People  v.  Soucy,  26 
111.  App.  505.  The  statute  dispensing  with 
the  alternative  writ  does  not  relieve  relator 
from  the  common-law  requirement  of  show- 
ing a  clear  and  indubitable  right  to  the  relief 
demanded.  North  i*.  State  University,  137 
111.  296,  27  N.  E.  54;  People  v.  Madison 
County,  125  111.  334,  17  N.  E.  802. 

Indiana. —  State  v.  Fisher,  157  Ind.  412, 
61  N.  E.  929;  State  v.  Overman,  157  Ind. 
141,  60  N.  E.  1017;  Logansport,  etc.,  R.  Co. 
r.  Groniger,  51  Ind.  383. 

Maine. —  Hoxie  v.  Somerset  County  Com'rs, 
25  Me.  333. 

Michigan. —  People  r.  Judge  Wayne  County 
Cir.  Ct.,  19  Mich.  296. 

Mississippi. —  Hardee  v.  Gibbs,  50  Miss. 
802. 

Missouri.— Stsite  v.  Fletcher,  39  Mo.  388. 

Montana. —  State  V.  Lewis  County,  etc., 
Dist.  Ct.  Dept.  No.  1,  29  Mont.  265,  74  Pac. 
498. 

Nehraska.—  State  v.  Weston,  67  Nebr.  175, 
93  N.  W.  182;  State  v.  York  County,  17 
Nebr.  643,  24  N.  W.  210;  State  v.  Wallichs, 
13  Nebr.  278,  13  N.  W.  627;  State  v.  Otoe 
County,  10  Nebr.  19,  4  N.  W.  258. 

Nevada. —  State  v.  La  Grave,  22  Nev.  417, 
41  Pac.  115. 

Netv  York. — People  v.  Baker,  35  Barb.  105; 
People  V.  Palmer,  27  Misc.  569,  59  N,  Y. 
Suppl.  62;  Gardenier  v.  Columbia  County, 
2  N.  Y.  Suppl.  351;  People  v.  Baker,  14 
Abb.  Pr.  19;  People  v.  Rensselaer  C.  PL,  41 
How.  Pr.  164;  People  v.  Judges  Columbia  C. 
PI.,  3  How.  Pr.  30. 

North  Carolina. —  Lutterloh  v.  Cumberland 
County,  65  N.  C.  403. 

Ohio. —  State  v.  Bickham,  4  Ohio  Cir.  Ct. 
246,  2  Ohio  Cir.  Dec.  526, 

Pennsylvania. — Boyle  v.  Lansford  School 
Dist,,  8  Pa.  Dist.  436. 

Rhode  Island.— Gill  v.  Pawtucket,  18  R.  I. 
281,  27  Atk  506. 

Texas. —  Houston  Tap,  etc,  R,  Co.  v.  Ran- 
dolph. 24  Tex,  317, 

Wisconsin. —  State  v.  Hastings,  10  Wis. 
518. 

See  33  Cent,  Dig,  tit,  "  Mandamus,"  §  300. 

Interest  of  petitioner. —  Petitioner  must  al- 
lege facts  showing  that  he  has  an  interest 
in  having  the  dutv  in  question  performed. 
Marini  v.  Graham, '  67  Cal,  130,  7  Pac,  442; 
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ent.^^    Accordingly  it  must  appear  tliat  respondent  has  authority  and  power  to  per- 


North  V.  State  University,  137  111.  296,  27 
N.  E.  54;  Township  14  School  Trustees  v. 
People,  71  111.  559;  Haskins  v.  Scott  County, 
51  Miss.  406;  State  X).  Carey,  2  N.  D.  36, 
49  N.  W.  164.  However,  a  specific  allegation 
of  interest  is  unnecessary  where  the  facts 
pleaded  show  that  petitioner  has  such  in- 
terest. Cole  V.  State,  131  Ind.  591,  31  N.  E. 
458.  If  petitioner's  interest  depends  on  a 
foreign  statute,  the  statute  must  be  pleaded. 
State  V.  Overman,  157  Ind.  141,  60  N.  E.  1017. 

Right  as  against  stranger  to  proceeding. — 
In  an  application  for  mandamus  to  compel 
a  sheriff  to  eject,  under  a  writ  of  restitution, 
an  occupant  of  land  who  is  not  a  party  to 
the  action,  it  must  be  shown  distinctly  by 
the  affidavits  that  his  possession  was  acquired 
under  the  parties  or  subsequent  to  the  filing 
of  a  lis  pendens.  Fogarty  v.  Sparks,  22  Cal. 
142. 

Right  to  pension. —  Where  a  petition  to 

compel  the  reinstatement  of  petitioner  to  the 
police  pension  roll  avers  that  the  board  of 
trustees  expressly  found,  originally,  that  pe- 
titioner's husband  died  from  the  immediate 
effects  of  an  injury  received  by  him  in  the 
discharge  of  his  duty  as  a  police  officer,  sucK 
finding  is  not  impeached  by  an  averment  in 
the  petition  that  he  was  stricken  down  and 
became  physically  ill  because  of  physical  ef- 
forts exerted  by  him  in  discharging  his  duty. 
Eddy  V.  People,  218  111.  611,  75  N.  E.  1071. 

Rights  and  powers  of  corporations. —  If  the 
privilege  of  borrowing  public  funds  is  con- 
ferred by  statute  on  corporations  of  a  certain 
class,  the  petition  of  a  corporation  seeking 
to  cx)mpel  a  loan  must  show  that  it  is  one 
of  the  prescribed  class  (Houston  Tap,  etc., 
R.  Co.  V.  Randolph,  24  Tex.  317)  ;  and  where 
a  corporation  seeks  to  compel  the  payment 
of  a  legislative  appropriation  made  to  enable 
it  to  carry  out  a  certain  trust,  its  petition 
must  show  that  it  has  power  to  perform  the 
trust  (Leatherwood  v.  Hill,  (Ariz.  1906)  85 
Pac.  405). 

Appointment  or  election  to  ofBce. —  If  peti- 
tioner claims  rights  of  office  he  must  allege 
his  appointment  (Burke  v.  Edgar,  67  Cal. 
182,  7  Pac.  488;  Kenneally  v.  Chicago,  220 
111.  485,  77  K  E.  155;  McNeill  v.  Chicago, 
212  111.  481,  72  K  E.  450;  Stott  i;.  Chicago, 
205  111.  281,  68  N.  E.  736  [affirming  98  HI. 
App.  105])  or  election  (State  v.  Johnson, 
35  Fla.  2,  16  So.  786,  31  L.  R.  A.  357, 
where,  however,  the  allegations  were  held  to 
be  sufficient  in  this  respect.    Compare  Boyle 

Lansford  School  Dist.,  8  Pa.  Dist.  436). 

Eligibility  to  office. —  Where  one  of  several 
candidates  who  have  received  an  equal  num- 
ber of  votes  for  a  municipal  office  petitions 
to  compel  the  city  council  to  provide  a  mode 
of  drawing  lots  to  determine  the  tie,  he 
must,  it  seems,  allege  that  he  is  eligible  to 
the  office,  but  he  need  not  allege  the  eligi- 
bility of  his  opponents.  People  v.  Crabb,  156 
111.  155,  40  N.  E.  319.  So  a  petition  to  com- 
pel election  supervisors  to  select  as  ballot 
clerk  one  of  several  persons  whose  names 
have  been  submitted  to  them  for  that  pur- 
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pose  must  allege  the  eligibility  of  such  per- 
sons. Sudler  v.  Lankford,  82  Md.  142,  33  Atl. 
455.  However,  a  petition  to  compel  a  retiring 
officer  to  turn  over  to  his  successor  the 
records  and  furniture  pertaining  to  the  office 
need  not  allege  that  the  successor  is  eligible 
to  the  office.  State  v.  Johnson,  35  Fla.  2, 
16  So.  786,  31  L.  R.  A.  357;  McGee  v.  State, 
103  Ind.  444,  3  N.  E.  139;  State  v.  Callahan, 
4  N.  D.  481,  61  N.  W.  1025. 

If  petitioner  claims  the  benefit  of  the  Civil 
Service  Act,  he  must  allege  that  his  position 
is  in  the  classified  service.  Stott  v.  Chicago, 
205  111.  281,  68  N.  E.  736  {affirming  93  111. 
App._  105]  ;  People  v.  Dalton,  159  N.  Y.  235, 

53  ^.  E.  1113  [affirming  34  N.  Y.  App.  Div. 
302,  54  N.  Y.  Suppl.  216]. 

Ownership  of  property  involved  in  the  con- 
troversy, if  essential  to  petitioner's  right, 
must  be  alleged  in  the  petition.  Winder  v. 
Williams,  23  Tex.  601.  Allegations  held  suf- 
ficient in  this  respect  see  Mattoon  v.  Mattoon 
Tile  Co.,  97  111.  App.  56  (holding  that  a 
petition  to  compel  the  passage  of  an  ordi- 
nance disconnecting  lands  from  the  territory 
of  a  city  sufficiently  shows,  on  general  de- 
murrer, that  petitioners  are  the  owners  of 
more  than  half  the  area  of  such  lands,  where 
it  alleges  who  owns  the  various  tracts  em- 
braced in  such  area,  and  then  sets  up  that 
petitioners  "  represent  a  majority  of  the  area 
of  the  land  in  said  territory " )  ;  Com.  v. 
Pittsburgh,  34  Pa.  St.  496  (holding  that  if 
a  petition  to  compel  a  tax  to  pay  municipal 
bonds  alleges  that  petitioner  purchased  the 
bonds  it  need  not  allege  how  they  were  trans- 
ferred or  the  consideration  for  the  transfer). 

Qualifications  as  a  pupil  of  a  public  school 
must  be  alleged  by  one  who  seeks  by  man- 
damus to  be  admitted  as  a  pupil.  Weir  v. 
State,  161  Ind.  435,  68  N.  E.  1023;  Draper 
V.  Cambridge,  20  Ind.  268. 

Residence  and  citizenship. — If  the  right  and 
duty  in  question  is  one  that  may  be  enforced 
only  by  residents  or  citizens,  petitioner  must 
allege  his  residence  or  citizenship.  Township 
14  School  Trustees  v.  People,  71  111.  559; 
Hall  V.  People,  57  111.  307  (where,  however, 
the  petition  was  held  sufficient  to  show  resi- 
dence) ;  Houston  Tap,  etc.,  R.  Co.  v.  Ran- 
dolph, 24  Tex.  317;  People  v.  Colorado  Cent. 
R.  Co.,  42  Fed.  638. 

15.  California. —  Meyer  v.  San  Francisco, 
(1907)  88  Pac.  722;  San  Luis  Obispo  County 
V.  Gage,  139  Cal.  398,  73  Pac.  174;  Marini 
V.  Graham,  67  Cal.  130,  7  Pac.  442. 

Colorado. —  Stuart  v.  Nance,  28  Colo.  194, 
63  Pac.  323  [affirming  12  Colo.  App.  125,  54 
Pac.  867] ;  Nance  v.  People,  25  Colo.  252, 

54  Pac.  631. 

Delaware. —  McCoy  v.  State,  2  Marv.  543, 
36  Atl.  81. 

District  of  Columbia. —  U„  S.  v.  Chandler, 
2  Mackey  527. 

i^ZoHda.— State  v.  Richards,  50  Fla.  284, 
39  So.  152;  Scott  V.  State,  43  Fla.  396,  31 
So.  244;  Puckett  V.  State,  33  Fla.  385,  14 
So.  834. 

Georgia. —  Payne  v.  Perkerson,  56  Ga.  672. 


MANDAMUS 


[26  Cyc]  435 


form  the  act  sought  to  be  enforced.^^  If  the  right  or  duty  in  question  is  based  on 
an  othcial  order,  the  petition  or  alternative  writ  should  show  that  the  order  is  within 
the  power  and  authority  of  the  body  by  whom  it  was  made  ;  but  the  facts  justi- 
fying the  order  need  not  be  set  forth,^^  nor  need  the  petition  set  forth  in  detail 
the  proceedings  on  which  the  order  is  based.^^  And  where  the  right  or  duty  is 
based  on  an  order  or  ordinance  it  is  generally  sufficient  to  set  out  the  same  in 
substance.^^ 

(b)  Conditions  Precedent  to  Right  and  Duty  —  (1)^  In  General.  To  enti- 
tle petitioner  to  relief  the  petition  or  the  alternative  writ  must  allege  the  exist- 
ence of  all  such  facts  as  are  essential  elements  of  the  right  and  duty  sought  to  be 
enforced,  and  show  that  all  things  have  been  done  which  are  required  to  be  done 
in  order  to  give  rise  to  the  right  and  duty.  Accordingly  if  prerequisites  or  con- 
ditions precedent  to  the  duty  to  act  or  to  the  right  to  demand  action  are  imposed 


Illinois. —  People  v.  Sellars,  179  111.  170,  53 
N.  E.  545;  People  v.  Mt.  Morris,  145  111. 
427,  34  N.  E.  144;  North  v.  State  University, 
137  111.  29G,  27  N.  E.  54;  Swigert  v.  Hamil- 
ton County,  130  111.  538,  22  N.  E.  609;  Peo- 
ple V.  Madison  County,  125  111.  334,  17  N.  E. 
802;  People  v.  Elgin,  66  111.  507;  People  v. 
Helt,  116  111.  App.  391;  Scanlan  r.  Schwab, 
103  111.  App.  93;  Bolton  v.  People,  95  111. 
App.  285;  Women's  Catholic  O.  of  F.  r.  Con- 
don, 84  111.  App.  564. 

Indiana. —  State  r.  Fisher,  157  Ind.  412, 
61  N.  E.  929. 

loica. —  Chance  v.  Temple,  1  Iowa  179, 

Kansas. —  Rosenthal  v.  State  Bd.  of  Can- 
vassers, 50  Kan.  129,  32  Pac.  129,  19  L.  R.  A. 
157;  State  v.  Carney,  3  Kan.  88. 

Louisiana. —  State  i'.  St.  ^lartin's  Parish 
Police  Jury,  32  La.  Ann.  884;  Hatch  v.  New 
Orleans  City  Bank,  1  Rob.  470. 

Michigan. —  People  r.  Saginaw  County 
Sup'rs,  26  Mich.  21. 

Mississippi. —  Hardee  v.  Gibbs,  50  Miss, 
802. 

Nebraska. —  State  v.  Wallichs,  13  Nebr. 
278,  13  N.  W.  627;  Kemerer  v.  State,  7  Nebr, 
130. 

New  Jersey. —  Rader  v.  Union  Tp,  Com- 
mittee, 43  N,'  J,  L.  518. 

Texas. —  Houston  Tap,  etc.,  R,  Co,  r.  Ran- 
dolph, 24  Tex.  317;  Burrell  v.  Blanchard, 
(Civ.  App.  1899)  51  S.  W.  46. 

Virginia. —  Dinwiddle  Justices  v.  Chester- 
field Justices,  5  Call  -556, 

See  33  Cent,  Dig.  tit.  "Mandamus,"  §  303. 

However,  an  express  allegation  of  respond- 
ent's official  capacity  is  not  necessary,  if  it 
appears  from  the  petition  that  he  is  being 
proceeded  against  as  an  officer.  State  v. 
Bvrne,  32  Wash.  264,  73  Pac.  394;  State  v. 
Headlee,  18  Wash.  220,  51  Pac.  369. 

Corporate  duty. —  A  petition  to  compel  a 
corporation  to  perform  a  duty  not  imposed  on 
it  by  general  law  must  show  that  the  duty 
is  imposed  by  its  charter.  People  v.  Colorado 
Cent.  R.  Co.,  42  Fed.  638,  holding  that  an 
allegation  that  defendant  operated  a  certain 
railroad,  and  was  a  corporation  of  the  state 
in  which  the  suit  is  brought,  without  showing 
when  or  for  what  purpose  it  was  chartered, 
or  what  railroad,  if  any,  it  built  or  was 
authorized  to  build,  is  not  sufficient  to  show 
that  defendant  was  under  any  legal  obliga- 


tion to  operate  said  railroad.  However,  only 
such  powers  of  the  corporation  as  relate  to 
the  act  sought  to  be  enforced  need  be  enu- 
merated in  the  complaint.  Merrill  v.  South- 
side  Irr.  Co.,  112  Cal.  420,  44  Pac.  720. 

Certainty  of  petition  in  regard  to  duty  see 
snpra,  IX,  E,  3,  b,  (v) . 

Judicial  notice  of  law  imposing  duty  see 
infra,  IX,  E,  3,  d,  (vii). 

16.  Hambleton  V.  Dexter,  89  Mo.  188,  1 
S,  W.  234.  And  see  cases  cited  supra,  note 
15. 

An  express  allegation  of  authority  is  not 

essential,  it  seems,  if  the  authority  suffi- 
ciently appears  otherwise.  State  v.  Headlee, 
18  Wash.  220,  51  Pac.  369. 

Authority  to  levy  a  tax  to  pay  railroad 
aid  bonds  sufficiently  appears  from  allega- 
tions of  authority  to  subscribe  to  the  com- 
pany's stock  and  ito  borrow  money  to  pay  the 
subscription.  Com.  v.  Pittsburgh,  34  Pa.  St. 
496. 

17.  State  V.  Atlantic  Coast  Line  R.  Co., 
(Fla.  1906)  40  So.  875,  order  of  railroad 
commissioners. 

18.  California. —  Babcock  v.  Goodrich,  47 
Cal.  488,  order  allowing  claim  against 
county. 

Florida. —  State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  377,  27  So.  225,  order  of  rail- 
road commissioners. 

Indiana.— Stsite  v.  Beil,  157  Ind.  25,  60 
N.  E.  672,  order  of  board  of  health. 

North  Carolina. —  See  McCless  v.  Meekins, 
117  N.  C.  34,  23  S,  E.  99. 

Wisconsin. —  State  v.  Leon,  66  Wis.  199, 
28  N.  W.  140,  order  tor  public  improve- 
ment. 

Wyoming. — Appel  v.  State,  9  Wyo.  187,  61 
Pac.  1015,  order  allowing  claim  against 
countv. 

19.  '  State  V.  Ames,  31  Minn.  440,  18  N.  W. 
277;  People  v.  Land  Office  Com'rs,  90  Hun 
(N.  Y.)  525,  36  N.  Y.  Suppl.  29.  And  see 
Babcock  v.  Goodrich,  47  Cal.  488;  Greenfield 
V.  State,  113  Ind.  597,  15  N.  E.  241;  Wren 
V.  Indianapolis,  96  Ind.  206 ;  Arkansas  South- 
ern R.  Co.  V.  Wilson,  (La.  1907)  42  So. 
976. 

20.  State  v.  Beil,  157  Ind.  25,  60  N.  E. 

672;  Monongahela  City  v.  Monongahela  Elec- 
tric Light  Co.,  3  Pa.  Dist.  63,  12  Pa.  Co.  Ct. 
529. 
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bj  statute  or  otherwise,  it  must  appear  that  they  have  been  fully  complied  with 
and  performed,  so  that  the  court  can'  determine  that  a  present  duty  rests  on 
respondent  and  that  a  present  right  to  performance  is  vested  in  petitioner.^^ 
And  some  courts  have  gone  so  far  as  to  hold  that  petitioner  should  by  his 


Judicial  notice  of  ordinance  see  iwfra,  IX, 
E,  3,  d,  (VII). 

21.  Alabama. —  Withers  v.  State,  36  Ala. 
252,  liolding  that  a  petition  to  compel  a  court 
to  allow  petitioner  to  appear  before  it  as 
an  attorney  must  show  the  existence  of  facts 
entitling  him  to  practise  and  compliance  with 
the  statutory  requisites  in  regard  thereco; 
that  it  is  not  sufficient  to  allege  that  he  "  is 
a  practitioner  of  law  in  all  the  courts  of 
[the]  State." 

California. —  Cozzens  v.  North  Fork  Ditch 
Co.,  2  Cal.  App.  404,  84  Pac.  342. 

Colorado. —  Schwanbeck  v.  People,  15  Colo. 
64,  24  Pac.  575. 

Illinois. —  People  v.  Glann,  70  111.  232, 
holding  that  petitioner  must  aver  fulfilment 
of  conditions  precedent  or  show  some  excuse 
for  non-performance. 

Kansas. —  Shawnee  County  Com'rs  v.  State, 
42  Kan.  327,  22  Pac.  326,  holding  that  where 
the  performance  of  a  duty  by  a  county  officer 
is  coupled  with  the  expenditure  of  the  gen- 
eral fund  of  the  county,  the  alternative  writ 
ought  to  allege  that  there  is  sufficient  money 
belonging  to  the  particular  fund  which  could 
legally  be  appropriated  to  the  purpose. 

Michigan. —  People  v.  Wayne  County  Cir. 
Judge,  19  Mich.  296,  holding  that  a  pur- 
chaser at  a  guardian's  sale  is  not  entitled 
to  the  writ  to  enforce  his  rights  as  such 
without  a  clear  showing  that  he  has  done 
at  the  proper  time  everything  necessary  to 
complete  the  purchase  on  his  part. 

Nebraska.— State  v.  Weston,  67  Nebr.  175, 
93  N.^  W.  182,  holding  that  a  petition  to  com- 
P'd  the  state  auditor  to  register  refunding 
bonds  issued  by  a  county,  and  certify  thereon 
that  they  have  been  regularly  and  legally 
issued  and  registered  in  accordance  with  law, 
is  defective  where  it  does  not  apijear  there- 
from that  there  have  been  filed  in  the  au- 
ditor's office  the  necessary  information  and 
data  relative  to  the  issuance  of  the  bonds, 
from  which  it  may  be  inferred  that  they 
were  issued  by  authority  and  in  pursuance 
of  a  valid  statute^  and  that  the  statutory 
requirements  to  entitle  them  to  registration 
have  been  complied  with. 

New  Jersey. —  Rader  v.  Union  Tp.,  43  N.  J. 
L.  518,  holding  that  where  a  statute  gives 
the  right  in  question  and  establishes  a  spe- 
cial method  of  enforcing  it  not  according  to 
the  course  of  the  common  law,  the  facts  and 
circumstances  whose  existence  is  necessary 
to  the  aid  of  the  statute  must  be  specially 
set  out. 

Mode  of  pleading  performance. —  Where  a 
right  claimed  is  dependent  on  the  perform- 
ance of  conditions  precedent,  it  is  not  suffi- 
cient to  state  a  performance  in  all  things 
generally,  but  the  pleader  should  allege  spe- 
cially that  each  condition  has  been  performed 
and  the  manner  of  its  performance.  Peoj)le 
V.  Glann,  70  111.  232. 

[IX,  E,  3,  d,  (II),  (b).  (1)] 


Mandamus  affecting  division  of  municipal- 
ity and  limits  thereof. —  A  petition  to  compel 
the  division  of  a  municipal  corporation  must 
show  that  proper  proceedings  have  been  taken 
to  that  end.  Trustees  v.  People,  71  111.  559, 
holding  that  a  failure  to  show  that  the 
school-district  sought  to  be  divided  has  no 
bonded  debt;  that  the  boundary  of  the  new 
district  does  not  come  nearer  than  one  mile 
to  a  school-house;  that  the  petition  for 
division  was  signed  by  all  the  voters  of  the 
new  district;  and  that  the  new  district  con- 
tains not  less  than  five  families,  is  fatal. 
See,  however,  Somonauk  v.  People,  178  111. 
631,  53  N.  E.  314,  where  a  petition  to  compel 
the  division  of  a  town  was  held  sufficient  in 
its  allegations  of  notice  of  the  division  pro- 
ceedings. So  an  application  to  compel  ac- 
tion dependent  on  a  vote  for  the  division  of 
a  county  must  show  an  election,  and  that  a 
majority  of  the  votes  are  in  favor  of  the 
division.  State  v.  Elwood,  11  Wis.  17. 
Petition  to  compel  the  passing  of  an  ordi- 
nance disconnecting  petitioner's  lands  from  a 
city  held  sufficient,  on  general  demurrer,  to 
show  that  petitioners  all  signed  the  petition 
for  disconnection  see  Mattoon  v.  Mattoon  Tile 
Co.,  97  111.  App.  56.  See  also  as  to  discon- 
necting town  territory  Wilson  v.  Bristlev, 
13  Tex.  Civ.  App.  200,  33  S.  W.  837. 

Mandamus  to  compel  approval  of  bond. — 
A  petition  to  compel  the  approval  of  an  of- 
ficial bond  must  show  that  the  bond  was 
presented  for  approval  within  the  time  pre- 
scribed by  statute  (State  v.  Adams,  19  Nev. 
370,  12  Pac.  488),  and  that  it  was  executed 
bv  sufficient  sureties  (Woodward  v.  State,  58 
Nebr.  598,  79  N.  W.  164).  Where,  however, 
a  complaint  to  compel  the  county  auditor  to 
approve  the  bond  of  a  township  trustee  avers 
t£at  relator  tendered  to  the  auditor  a  good 
and  sufficient  bond,  it  is  not  demurrable,  al- 
though it  does  not  allege  that  the  bond  was 
in  a  penalty  double  the  amount  of  money 
likely  to  come  into  the  trustee's  hands  in 
any  one  year  during  his  office.  Copeland  v. 
State,  126  Ind.  51,  25  N.  E.  866.  A  petition 
to  compel  the  acceptance  of  a  surety  on  an 
appeal-bond  alleging,  as  to  his  qualification 
of  residence,  that  he  was  a  resident  at  the 
time  the  petition  was  filed,  is  insufficient.  It 
must  allege  that  he  was  a  resident  when  the 
bond  was  presented  for  approval.  State  v. 
Spiegel,  20  Ohio  Cir.  Ct.  597,  11  Ohio  Cir. 
Dec.  313. 

Mandamus  to  compel  delivery  of  oflScial 
rooms,  records,  funds,  etc. —  An  alternative 
writ  to  compel  the  prior  incumbent  of  an 
office  to  surrender  the  office  room,  records, 
etc.,  need  not  allege  in  specific  words  that 
his  term  of  office  has  expired.  While  the 
writ  would  be  more  exact  and  definite  if  the 
specific  words  were  used,  words  fully  equiva- 
lent, from  which  the  expiration  of  the  term 
follows  as  a  necessary  consequence,  are  suffi- 
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allegations  anticipate  objections  to  the  issuance  of  the  writ  and  negative  their 
validity/^ 


cient.  State  v.  Johnson,  35  Fla.  2,  16  So. 
786,  31  L.  R.  A.  357.  But  if  such  a  petition 
fails  to  state  that  there  are  any  official  rec- 
ords, funds,  etc.,  it  is  bad  on  demurrer.  La- 
valle  r.  Soucy,  96  111.  467. 

Mandamus  to  compel  public  improvement. 
— A  petition  to  compel  the  construction  of 
a  public  improvement  must  show  that  the 
statutory  proceedings  therefor  have  been 
taken  (State  v.  Graflfam,  74  Wis.  643,  43 
N.  W.  727),  and  in  some  states  must  show 
an  appropriation  of  the  necessar}^  funds  to 
enable  respondent  to  contract  for  and  pro- 
ceed uith  the  work  (Com.  r.  INIcFadden,  14 
Phila.  (Pa.)  161). 

Mandamus  to  compel  reinstatement  to  office 
see  Fuller  v.  Plainfield  Academic  School,  6 
Conn.  532  (holding  that  where  plaintiff 
averred  that  a  corporation  \va3  established  by 
the  name  of  the  trustees,  etc. :  that  he  was 
one  of  the  trustees,  duly  elected  and  enjoy- 
ing the  rights  and  privileges  belonging  to 
him  as  trustee;  and  that  he  continued  to 
hold  and  exercise  that  office  until  he  was  re- 
moved therefrom,  it  sufficiently  appeared  that 
there  was  such  an  office  as  trustee  and  that 
there  were  rights,  duties,  and  privileges  ap- 
pertaining thereto)  ;  Stott  r.  Chicago,  205 
111.  281,  68  N.  E.  736  [affirming  98  111.  App. 
105];  People  r.  Dalton.  159  N.  Y.  235,  53 
N.  E.  1113  [affirminq  34  N.  Y.  App.  Div. 
302,  54  N.  Y.  Suppl.  216]  (the  last  two  case^ 
relating  to  public  office). 

22.  Arkansas. —  Pritchard  v.  Woodruff,  36 
Ark.  106. 

California. —  Peck  r.  T.os  Angeles  Countv, 
90  Cal.  384,  27  Pac.  301;  Schwartz  Wil- 
son, 75  Cal.  502,  17  Pac' 449  (holding  that 
a  petition  to  enforce  payment  of  a  claim 
must  show  that  the  debt  limit  will  not  be 
exceeded)  ;  Cozzens  r.  North  Fork  Ditch  Co., 
2  Cal.  App.  404,  84  Pac.  342  ( holding  that  in 
view  of  the  terms  of  a  contract  for  the  sup- 
ply of  water  for  irrigation,  it  was  necessary 
that  a  petition  to  compel  the  furnishing  of  a 
certain  amotmt  of  water  should  allege  tliat 
respondent  had  sufficient  water  to  supply  not 
only  petitioner  but  all  water  takers ) .  But 
see  Miller  v.  Dailey,  136  Cal.  212,  68  Pac. 
1029  (holding  that  a  petition  to  compel  the 
admission  to  a  public  school  of  a  pupil  wlio 
has  been  wrongfully  expelled  need  not  set 
forth  the  regulations  governing  tlie  school 
and  allege  compliance  therewith)  :  Babcock 
V.  Goodrich,  47  Cal.  488. 

Illinois.— Blocki  v.  People,  220  Ilk  444,  77 
N.  E.  172  (holding  that  a  street  railway 
company  seeking  to  compel  the  commissioner 
of  public  works  to  grant  a  permit  to  con- 
striict  a  track  after  the  time  limited  in  the 
ordinance  for  such  construction  has  expired 
must  allege  that  the  delay  was  caused  by 
circumstances  recognized  by  the  ordinance  as 
excusing  the  delav)  ;  Stott  V.  Chicago,  205 
111.  281,  68  N.  E.  "736  [affirming  98  111.  App. 
105]  (holding  that  to  bring  within  the  Civil 
Service  Act  one  petitioning  for  reinstatement 


on  the  pay-roll  as  police  patrolman,  the  peti- 
tion must  show  that  the  office  of  police  patrol- 
man is  not  within  the  provisions  of  a  section 
of  the  act  excluding  certain  officers  from 
such  service)  ;  People  v.  Highway  Com'rs, 
88  111.  141. 

Indiana. —  Weir  v.  State,  161  Ind.  435,  68 
N.  E.  1023;  Logansport,  etc.,  R.  Co.  v. 
Groniger,  51  Ind.  383;  Draper  v.  Cambridge, 
20  Ind.  268. 

Kansas. —  Martin  v.  Ingham,  38  Kan.  641, 
17  Pac.  162. 

Maine. —  Hoxie  v.  Somerset  County,  25  Me. 
333,  holding  that  the  petition  must  not  only 
contain  the  affirmative  allegation  of  proceed- 
ings necessary  to  entitle  petitioner  to  the 
process  prayed  for,  but  must  also  aver  that 
ether  facts  which  would  justify  the  omission 
complained  of  do  not  exist. 

Montana. —  State  i'.  Lewis,  etc..  County 
Dist.  Ct.  Dept.  Xo.  1,  29  Mont.  265,  74  Pac. 
498. 

0/i/o.— State  r.  Bickham,  4  Ohio  Cir.  Ct. 
246,  2  Ohio  Cir.  Dec.  526,  holding  that  re- 
lator  must  show  that  facts  which  would  jus- 
tify the  omission  complained  of  do  not  exist. 

Texas. —  Ewing  v.  Dallas  County,  83  Tex, 
663,  19  S.  W.  280  (holding,  under  a  statute 
which  provides  that  if  a  facto  corporation 
is  declared  void  by  any  court  of  competent 
jurisdiction  the  commissioners'  cotirt  shall 
provide  for  the  sale  of  its  property  and  the 
settlement  of  its  debts,  and  for  this  purpose 
may  le\'y  and  collect  taxes  from  the  inhabit- 
ants of  the  corporation,  and  that  upon  the 
reincorporation  of  the  de  facto  corporation 
all  property  owned  by  it  shall  belong  to  the 
new  corporation,  which  shall  be  liable  for 
the  debts  of  the  old  corporation,  that  a  peti- 
tion to  compel  the  commissioners  to  levy  a 
tax  to  pay  the  salaries  of  officers  of  a  city 
whose  incorporation  has  been  declared  void 
is  fatally  defective  where  it  fails  to  allege 
that  the  city  has  not  been  reincorporated  )  ; 
Houston,  etc.,  R.  Co.  v.  Randolph,  24  Tex. 
317;  Arberry  v.  Beavers,  6  Tex.  457,  55  Am. 
Dec.  791;  Cullen  r.  Latimer,  4  Tex.  329; 
Watkins  v.  Huff,  (Civ.  App.  1901)  63  S.  W, 
922  [writ  of  error  denied  in  94  Tex.  631,  64 
S.  W.  682]  (holding,  under  a  statute  which 
provides  that  school  trustees,  in  contracting 
with  teachers,  shall  not  create  a  deficiency 
debt  against  the  district,  that  a  petition  to 
compel  the  approval  of  a  teacher's  contract 
must  show  that  the  funds  of  the  district 
wotild  not  be  rendered  deficient  by  the  ap» 
proval)  ;  Wilson  r.  Bristley,  13  Tex.  Civ. 
App.  200,  35  S.  W.  837. 

West  Virginia. —  Fisher  r.  Charleston,  17 
W.  Va.  595,  holding  that  an  alternative  writ 
based  on  a  claim  against  a  mimicipality 
must  show  non-payment,  but  that  the  petition 
need  not  do  so. 

And  see  cases  cited  supra,  note  21 ;  infra, 
note  24  et  seq. 

This  rule  is  not  recognized  apparently  in 
some  jurisdictions.    Foster  v.  White,  86  Ala, 
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(2)  Illustrations.^^  The  general  rule  announced  in  the  preceding  section 
applies  in  pleading  rights  and  duties  regarding  bridges  and  highways,^''  elections,^^ 


467,  6  So.  88  (holding  that  a  petition  to  en- 
force the  right  of  a  stock-holder  to  inspect 
corporate  books  need  not  negative  impro- 
priety of  j)urpose  in  seeking  inspection)  ; 
People  V.  Rio  Grande  County,  7  Colo.  App. 
229,  42  Pac.  1032  (holding  that  a  petition 
to  have  a  tax  levied  to  pay  a  judgment  need 
not  allege  the  nature  of  the  claim  on  which 
the  judgment  was  rendered,  but  that  if  its 
nature  can  affect  the  right  to  mandamus  it 
should  be  shown  by  the  return)  ;  State  v. 
Mayor,  22  Fla.  21  (holding  that  exhaustion 
of  power  to  levy  taxes  need  not  be  negatived 
in  a  petition  to  compel  a  levy)  ;  McCless  v. 
Meekins,  117  N.  C.  34,  23  S.  E.  99;  Appel 
'0.  State,  9  Wyo.  187,  61  Pac.  1015;  U.  S. 
i".  Brown,  41  Fed.  481  (holding,  under  a  stat- 
ute providing  that  county  warrants  which 
are  not  presented  within  five  years,  or  which, 
being  presented  within  that  time  and  pro- 
tested  for  want  of  funds,  are  not  presented 
again  within  five  years  after  funds  have  been 
set  apart  for  payment  thereof,  shall  be  barred, 
that  an  information  showing  that  warrants 
were  duly  issued  and  presented  within  five 
years  and  that  they  have  not  since  been  paid 
is  good  on  demurrer,  although  more  than  five 
years  have  elapsed  since  their  presentation, 
as  the  appropriation  of  money  for  their  pay- 
ment and  non-presentation  within  five  years 
thereafter  should  be  shown  by  plea).  See 
also  Parks  v.  Soldiers,  etc..  Home,  22  Colo. 
86,  43  Pac.  542;  Nance  v.  Stuart,  7  Colo. 
App.  510,  44  Pac.  779. 

Negativing  grounds  of  refusal  see  infra, 
IX,  E,  3,  d,  (III),  (B). 

23.  Other  illustrations  see  supra,  note  21. 

24.  See  cases  cited  infra,  this  note. 
Petition  to  compel  erection  of  bridge  or  aid 

therein. —  A  petition  to  compel  the  erection 
of  a  bridge  must  show  that  respondents  have 
adequate  funds  for  that  purpose  (State  v. 
Somerset,  44  Minn.  549,  47  N.  W.  163)  ;  and 
it  is  essential  that  a  petition  by  a  town 
against  a  county  to  compel  it  to  furnish  aid 
to  build  a  bridge  should  allege  that  the  town 
has  raised  one  half  of  the  necessary  funds 
(Madison  County  v.  People,  16  111.  App.  305; 
Kendall  County  v.  People,  12  111.  App.  210). 

Petition  to  compel  opening  or  improvement 
of  highway. —  A  petition  to  compel  the  open- 
ing of  a  highway  previously  laid  out  should 
aver  that  the  damages  assessed  to  the  land- 
owners on  the  route  of  the  road  have  been 
either  paid  or  released,  or  that  there  is  money 
in  the  town  treasury  with  which  to  tender 
or  pay  the  same,  or  ithat  the  necessary  funds 
are  otherwise  under  the  control  of  the  com- 
missioners. Hall  V.  People,  57  111.  307.  So 
an  alternative  writ  to  compel  the  appointment 
of  commissioners  for  a  road  improvement 
should  allege  the  existence  and  sufficiency  of 
a  fund  applicable  to  the  improwment. 
Shawnee  County  v.  State,  42  Kan.  327,  22 
Pac.  320. 

Petition  to  compel  removal  of  obstructions 
from  highway. —  A  petition  to  compel  county 

[IX,  E,  3,  d,  (II),  (b),  (2)] 


supervisors  to  clear  a  road  from  obstructions 
and  keep  it  in  repair  is  fatally  defective  if 
it  fails  to  show  that  the  road  has  not  been 
abandoned  and  discontinued  by  the  super- 
visors (Peck  V.  Los  Angeles  County,  90  Cal. 
384,  27  Pac.  301 )  ;  and  a  complaint  in  an 
action  to  compel  a  city  by  mandamus  to  re- 
move from  an  alley  an  obstruction  placed 
therein  by  a  railroad  company  with  the  con- 
sent of  the  city  must,  in  order  to  be  suffi- 
cient, make  it  affirmatively  to  appear  that 
an  unlawful  use  is  made  of  the  alley  (State 
V.  New  Albany,  127  Ind.  221,  20  N.  E.  791). 

Petition  to  compel  payment  of  damages 
from  laying  out  highway  see  infra,  note  28. 

25.  Delawa/re. — Hastings  v.  Henry,  1  Marv. 
287,  4  Atl.  1125,  holding  that  a  petition  to 
compel  the  registry  of  petitioner  as  a  voter 
must  show  that  he  offered  evidence  of  his 
necessary  qualifications. 

Indiana. —  Enos  v.  State,  131  Ind.  560,  31 
N.  E.  357,  holding  that  a  petition  to  compel 
the  making  and  filing  of  an  election  certificate 
by  the  inspector  of  elections  need  not  allege 
that  the  election  board  made  a  certified  re- 
turn of  the  votes. 

Maine. —  Rose  v.  Knox  County,  50  Me.  243, 
holding  that  a  petition  to  compel  respondents 
to  declare  petitioner  elected  to  fill  a  vacancy 
in  an  office  must  allege  that  a  vacancy 
existed. 

ISfeiD  York. —  People  v.  Parmelee,  22  Misc. 
380,  50  N.  Y.  Suppl.  451. 

Wyoming. —  State  v.  Chatterton,  11  Wyo. 
1,  70  Pac.  466,  holding  that  a  petition  to 
require  the  filing  of  a  nomination  certificate 
is  insufficient  which  fails  to  show  that  the 
certificate  was  offered  at  the  proper  office 
within  the  time  prescribed  by  law. 

Petition  to  compel  canvass  see  Wilson  i\ 
Bristlev,  3  Tex.  Civ.  App.  200,  35  S.  W.  837 ; 
State  h.  Barber,  4  Wyo.  56,  32  Pac.  14.  A 
petition  to  require  a  board  of  canvassers  to 
canvass  and  make  return  of  the  votes  alleged 
to  have  been  cast  for  relator  for  a  particular 
office  should  show  that  an  election  for  that 
office  was  held,  and  sufficient  facts  should  be 
alleged  to  show  prima  facie  a  valid  election 
for  the  office;  and  it  is  insufficient  if  it  fails 
to  show  that  any  returns  were  made  of  the 
votes  cast  for  relator  or  for  the  office  named. 
State  V.  Chatterton,  12  Wyo.  168,  73  Pac. 
961. 

Petition  to  compel  placing  of  name  on  bal- 
lot.—  A  petition  by  a  party  nominee  to  com- 
pel the  placing  of  his  name  on  the  official 
ballot  must  show  that  he  was  regularly  nomi- 
nated (Sieber  v.  McCaffery,  108  Mo.  App. 
49,  82  S.  W.  1104,  holding  that  he  must 
allege  publication  of  notice  of  the  primary 
election  and  due  election  of  the  delegates)  ; 
that  petitioner  has  a  nomination  certificate 
containing  the  party  device  and  title  (State 
V.  Marshall  County,  (Ind.  1906)  78  N.  E. 
1016)  ;  and  that  the  office  for  which  he  was 
nominated  is  vacant  (Patrick  v.  Ha-xins,  41 
S.  W.  31,  19  Ky.  L.  Rep.  482,  holding  that 
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judicial  proceedings,^^  licenses  and  perm; 

an  allegation  that  the  incumbent  of  the  of- 
fice "  resigned  "  on  a  certain  prior  date  does 
not  show  that  a  vacancy  then  occurred,  there 
being  no  allegation  that  the  resignation  was 
then  accepted ) . 

26.  Indiana. —  Logansport,  etc.,  K.  Co.  r. 
Groniger,  51  Ind.  383,  holding  that  an  affi- 
davit in  support  of  a  motion  to  compel  a 
justice  of  the  peace  to  issue  a  summons  in  a 
civil  action  must  allege  that  the  justice  is 
not  related  by  blood  or  marriage  to  either 
party. 

Massachusetts. — Kimball  v.  Morris,  2  Mete. 
573. 

Michigan. —  People  v.  Judge  Wayne  County 
Cir.  Ct.,  19  Mich.  296. 

Montana. —  State  v.  Lewis,  etc.,  County 
Dist.  Ct.  Dept.  No.  1,  29  Mont.  265,  74  Pac. 
498,  holding  that  a  writ  to  compel  the  amend- 
ment of  a  statement  on  motion  for  a  new 
trial  must  show  that  the  motion  has  not  been 
decided. 

New  York. —  People  v.  Bacon,  25  Misc.  16, 
64  N.  Y.  Suppl.  409. 

Washington. —  State  v.  Hunter,  4  Wash. 
651,  30  Pac.  642,  32  Pac.  294,  holding  that  an 
alternative  writ  to  compel  a  judge  to  enter 
judgment  will  not  be  granted  where  the  ap- 
plication shows  that  service  was  had  on  de- 
fendant by  publication,  and  fails  to  show 
that  such  proofs  were  offered  before  the  court 
as  to  authorize  an  entry  of  judgment. 

Petition  to  compel  preparation  and  trans- 
mission of  transcript  on  appeal. —  Where  a 
justice  of  the  peace  has  dismissed  a  cause 
for  want  of  prosecution,  a  petition  to  compel 
him  to  make  out  a  transcript  on  plaintiff's 
giving  notice  of  an  appeal  to  the  county  court 
must  allege  that  that  court  has  appellate 
jurisdiction  of  the  cause.  White  v.  Meyers, 
(Tex.  Civ.  App.  1898)  47  S.  W.  476.  Man- 
damus to  compel  a  justice  to  send  up  a 
transcript  on  appeal  will  not  be  granted  on 
a  petition  filed  during  the  first  term  after 
the  appeal  was  perfected,  where  the  petition 
does  not  allege  that  it  was  practicable  for 
the  justice  to  have  sent  up  the  transcript 
when  the  petition  was  filed,  as  the  statute 
provides  that  such  transcript  shall,  "  if 
practicable,"  be  sent  up  on  or  before  the  first 
day  of  the  term  (Raley  v.  Jones,  (Tex.  Civ. 
App.  1894)  25  S.  W.  144)  ;  but  where  an  ap- 
plication alleges  t-he  refusal  of  a  cou/ity  clerk 
to  prepare  and  transmit  a  transcript  on  ap- 
pellant's filing  a  poverty  affidavit  in  lieu  of 
an  appeal-bond  as  authorized  by  statute,  ap- 
plicant is  entitled  to  mandamus  to  compel 
such  preparation  and  transmission  without 
alleging  that  it  was  practicable  to  have  sent 
Up  such  record  at  or  before  the  time  of  filing 
the  application  (Newton  v.  Leal,  (Tex.  Civ. 
App.  1900)  56  S.  W.  209).  See  Appeal  and 
Error,  3  Cyc.  93,  94. 

27.  See  cases  cited  infra,  this  note. 

Petition  to  compel  issuance  of  liquor  li- 
cense.—  In  mandamus  to  compel  the  issuance 
of  a  dram-shop  license,  the  petition  and  the 
alternative  writ  must  show  a  compliance  with 
the  municipal  ordinance  and  with  the  statute 


pecuniary  claims  against  the  public,"^^ 

(State  i:  Hudson,  13  Mo.  App.  61),  as  that 
a  sufficient  bond  has  been  tendered  (People 
V.  Crotty,  93  ill.  180).  However,  in  Mis- 
souri a  writ  to  compel  the  clerk  of  the  county 
court  to  issue  a  license  duly  granted  by  the 
court  need  only  show  the  due  making  of  an 
order  for  the  license  without  reciting  the 
facts  giving  jurisdiction.  State  v.  Moss,  35 
Mo.  App.  441. 

Petition  to  compel  issuance  of  permit  see 
Blocki  V.  People,  220  111.  444,  77  N.  E.  172. 
A  petition  to  compel  the  commissioner  of  pub- 
lic works  to  issue  a  permit  to  lay  a  track  in 
a  street  must  aver  that  the  necessary  petition 
signed  by  owners  of  property  abutting  on  the 
street  was  obtained  and  filed  with  the  com- 
mon council  before  the  ordinance  granting 
petitioner  the  right  to  lay  the  track  was 
53assed.  McGann  v.  People,  194  111.  526,  62 
N.  E.  941  [reversing  97  111.  App.  587]. 

28.  Pritchard  v.  Woodruff,  36  Ark.  196 
(holding  that  a  petition  to  compel  the  state 
treasurer  to  refund,  out  of  the  appropriation 
made  for  that  purpose,  money  erroneously 
paid  into  the  treasury,  need  not  allege  the 
appropriation,  but  must  allege  that  the  sum 
demanded  will  not  more  than  exhaust  the 
appropriation)  ;  People  v.  Highway  Com'rs, 
88  111.  141  (holding  that  a  petition  to  com- 
pel highway  commissioners  to  pay  damages 
growing  out  of  the  laying  out  of  a  road  must 
show  that  the  commissioners  have  taken  pos- 
session of  the  road  or  recognized  it  as  a 
legally  established  highway,  or  that  the  or- 
der for  the  road  has  not  been  revoked)  ; 
Fisher  r.  Charleston,  17  W.  Va.  595. 

Mandamus  to  compel  audit  and  allowance 
of  claims. —  A  petition  to  compel  the  audit 
and  allowance  of  a  claim  against  a  public 
body  must  allege  facts  giving  rise  to  legal 
dernand  (San  Luis  Obispo  County  v.  Gage, 
139  Cal.  398,  73  Pac.  174),  and  showing  that 
the  demand  is  of  such  a  nature  that  respond- 
ent is  liable  thereon  (People  v.  Woodhull  Tp, 
Bd.,  14  Mich.  28),  and  that  money  has  been 
appropriated  therefor  (Montrose  v.  Endner, 
18  Colo.  App.  65,  70  Pac.  152),  or  that  there 
are  moneys  in  the  treasury  applicable  thereto 
(State  V.  Warner,  55  Wis.  271,  9  N.  W.  795, 
13  N.  W.  255). 

Mandamus  to  compel  issuance  of  orders 
and  warrants. —  A  petition  or  alternative  writ 
to  compel  the  issuance  of  a  warrant  for  a 
claim  against  a  public  body  must  allege  facts 
showing  a  compliance  with  statutory  pre- 
requisites and  performance  of  conditions 
precedent  to  the  issuance  of  the  warrant. 
Ex  p.  Crise,  16  Ark.  193,  20  Ark.  540  (hold- 
ing that  a  petition  to  compel  the  issuance  of 
a  warrant  for  damages  caused  by  a  levee 
must  show  not  only  an  inquisition  and  award 
of  damages,  but  also  that  the  levee  has  been 
built,  or  is  being  constructed,  or  is  under  con- 
tract for  construction)  ;  Chapin  v.  Port 
Angeles,  31  Wash.  535,  72  Pac.  117  (holding 
that  an  alternative  writ  to  compel  a  munic- 
ipal corporation  to  issue  a  warrant  on  a  judg- 
ment is  demurrable  where  it  fails  to  allege 
that  the  judgment  was  satisfied  by  petitioner 
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and  a  certified  copy  thereof  presented  to  the 
city,  as  required  by  statute).  Thus  it  has 
been  held  that  the  petition  or  writ  must 
allege  facts  showing  the  validity  of  the  claim, 
even  though  it  has  been  audited,  allowed,  or 
approved  (State  v.  La  Grave,  22  Nev.  417,  41 
Pac.  115.  Contra,  State  v.  Fraker,  106  Mo. 
130,  65  S.  W.  720;  Caldwell  County  v.  Har- 
bert,  68  Tex.  321.  4  S.  W.  607;  State  v. 
Headlee,  17  Wash.  637,  50  Pac.  493.  And  see 
Haly  V.  Auditor,  4  Bush  (Ky.)  490),  and 
even  though  an  appropriation  has  been  made 
to  pay  it  (Parks  v.  Hays,  11  Colo.  App.  415, 
53  Pac.  893).  So  the  petition  or  writ  must 
make  it  appear  that  there  are  funds  on  hand 
out  of  which  the  claim  may  lawfully  be  paid. 
Cramer  v.  Sacramento,  18  Cal.  384;  Redding 
V.  Bell,  4  Cal.  333;  Montgomery  Tp.  High- 
way Com'rs  V.  Snyder,  15  111.  App.  645;  Amos 
V.  Burrus,  11  HI.  App.  383;  State  v.  Otoe 
County,  10  Nebr.  19,  4  N.  W.  258.  And  see 
Chapin  v.  Port  Angeles,  31  Wash.  535,  72 
Pac.  117,  holding  that  an  alternative  writ 
reciting  that  petitioner  is  entitled  to  a  war- 
rant on  the  current  expense  fund  of  defend- 
ant city  in  satisfaction  of  a  judgment  is  in- 
sufficient where  it  contains  no  allegations 
showing  under  what  kind  of  contract  the 
obligation  which  was  merged  in  the  judgment 
arose,  and  against  what  fund  it  was  a  charge 
when  the  contract  was  made.  Contra,  Rob- 
ertson V.  Alameda  Free  Public  Library,  etc., 
136  Cal.  403,  69  Pac.  88.  And  see  Babcock 
V.  Goodrich,  47  Cal.  488;  Lowell  v.  Bonney, 
14  Colo.  App.  230,  60  Pac.  830  (holding  that 
an  application  to  compel  the  state  auditor 
to  issue  a  warrant  for  the  payment  of  services 
of  an  officer  of  the  senate  need  not  allege 
that  there  is  money  in  the  treasury  to  pay 
the  same,  since  the  salaries  of  such  officers 
are  preferred  claims  on  any  funds  in  the 
treasury  or  in  anticipation  of  the  revenues)  ; 
Appel  V.  State,  9  Wyo.  187,  61  Pac.  1015. 
On  the  other  hand  a  petition  which  fails  to 
state  that  there  was  no  money  in  the  treas- 
ury to  pay  a  city  warrant  at  the  time  it  was 
issued  is  inadequate  to  entitle  petitioner  to 
a  writ  compelling  the  mayor  to  sign  an  in- 
terest-bearing warrant.  Scanlan  v.  Schwab, 
103  111.  App.  93.  Petition  or  writ  held  to 
be  sufficient  see  Babcock  v.  Goodrich,  supra 
(in  regard  to  jurisdiction  to  allow  claim  in 
question)  ;  State  v.  Ames,  31  Minn.  440,  18 
N.  W.  277  (in  regard  to  action  of  city  coun- 
cil authorizing  payment  of  claim  in  ques- 
tion) ;  State  V.  Headlee,  18  Wash.  220,  51 
Pac.  369  (in  regard  to  power  of  respondent 
to  draw  warrant)  ;  Appel  v.  State,  supra  (in 
regard  to  regularity  of  allowance  of  claim  in 
question) . 

Mandamus  to  compel  payment  of  claims  in 
general. —  A  petition  or  alternative  writ  to 
compel  payment  of  a  claim  against  a  public 
body  must  allege,  according  to  the  nature 
of  the  case,  that  the  money  is  due  from  re- 
spondent (Payne  v.  Perkerson,  56  Ga.  672)  ; 
that  the  claim  was  itemized  when  presented 
for  payment  (Chatters  v.  Coahoma  County, 
73  Miss.  351,  19  So.  107.    See,  however,  Ajd- 
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pel  V.  State,  9  Wyo.  187,  61  Pac.  1015),  and 
accompanied  by  estimates  and  certificates  aa 
required  by  contract,  or  account  for  their 
absence  (McCoy  v.  Harnett  County,  50  N.  C, 
265,  where,  however,  the  petition  was  held  to 
be  sufficient  in  this  respect)  ;  that  respond' 
ent  has  funds  on  hand  with  which  it  may 
pay  the  claim  ( Stevens  v.  Truman,  127  Cal, 
155,  59  Pac.  397.  And  see  Schwartz  v.  Wil- 
son, 75  Cal.  502,  17  Pac.  449.  Contra,  Davia 
V.  Connor,  52  S.  W.  945,  21  Ky.  L.  Rep.  658)  ; 
and,  where  respondent  city  and  another  city 
are  jointly  bound  to  pay  the  claim,  that  it 
has  not  been  paid  by  the  other  city  (People 
V.  Elgin,  66  111.  507). 

Mandamus  to  compel  payment  of  bonds.— 
A  petition  to  compel  the  payment  of  public 
bonds  must  allege  facts  showing  the  valid- 
ity of  the  bonds  (State  v.  Thorne,  9  Nebr. 
458,  4  N.  W.  63.  Contra,  McCless  v.  Meek- 
ins,  117  N.  C.  34,  23  S.  E.  99)  ;  that  all  stat- 
utory conditions  precedent  to  payment  have 
been  complied  with  (People  v.  Pavey,  137 
111.  585,  27  N.  E.  697)  ;  and  that  respond- 
ent has  funds  on  hand  applicable  to  payment 
of  the  bonds  (Meyer  v.  San  Francisco,  (Cal. 
1907)  88  Pac.  722;  People  v.  Pavey,  supra). 

Mandamus  to  compel  payment  of  warrants, 
—  If  a  petition  to  compel  a  county  treasurer 
to  pay  a  warrant  issued  by  the  county  au- 
ditor alleges  that  the  board  of  supervisors 
of  the  county  audited  and  allowed  the  claim 
and  ordered  the  auditor  to  draw  a  warrant 
for  its  amount,  and  that  the  auditor  in  pur- 
suance of  this  order  issued  and  delivered  the 
warrant  to  claimant,  it  is  sufficient,  although 
it  does  not  follow  the  exact  words  of  the 
statute.  Jones  v.  Morgan,  67  Cal.  308,  7 
Pac.  734.  So  an  information  showing  that 
relator  holds  valid  warrants  against  the  gen- 
eral funds  of  the  county,  and  that  the  treas- 
urer holds  funds  which  appear  to  be  appli- 
cable to  their  payment,  is  sufficient  to  re- 
quire the  treasurer  to  show  cause  why  such 
funds  should  not  be  so  applied.  U.  S.  v. 
Brown,  41  Fed.  481.  The  petition  need  not 
allege  facts  showing  that  the  warrant  waa 
properly  issued  (Connor  v.  Morris,  23  Cal, 
447  [followed  in  Jones  v.  Morgan,  67  Cal. 
308,  7  Pac.  734];  Neal  Loan,  etc.,  Co.  v. 
Chastain,  121  Ga.  500,  49  S.  E.  618)  ;  but  it 
must  show  that  respondent  has  funds  on 
hand  which  may  be  applied  in  payment  of 
the  warrant  (Kephart  v.  People,  28  Colo. 
73,  62  Pac.  946),  and  by  statute  it  may  be 
necessary  to  show  that  the  warrant  recites 
the  specific  use  to  which  the  money  to  be 
drawn  thereon  is  to  be  applied  (State  V, 
Dubuque  Dist.  Tp.,  11  Iowa  155). 

Allegations  as  to  presentation  of  claim  for 
allowance  see  infra,  IX,  E,  3,  d,  (lii),  (b). 

Petition  to  compel  tax  or  local  assessment 
to  pay  claim  see  infra,  this  section. 

29.  Moore  v.  Rogan,  96  Tex.  375,  73  S.  W, 
1,  holding  that  an  applicant  for  mandamus 
against  the  commissioner  of  the  general  land- 
office  to  compel  reinstatement  in  his  purchase 
of  land,  which  the  commissioner  had  canceled 
because  of  conflict  with  an  existing  lease, 


MANDAMUS 


[26  Cyc]  441 


and  school-districts,^  and  it  has  also  been  held  applicable  in  respect  of  taxation 
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must  show  compliance  by  applicant  with  the 
law  authorizing  his  purchase,  as  well  as  the 
invalidity  of  the  lease. 

Petition  to  compel  issuance  of  deed  or 
patent. —  An  alternative  writ  to  compel  the 
board  of  land  commissioners  to  execute  a 
deed  of  state  land  to  petitioner  must  show 
on  its  face  .that  he  has  complied  with  the 
statutory  requirements  ( Shively  v.  Pennoyer, 
27  Oreg.  33,  39  Pac.  390)  ;  and  if  a  relation 
to  compel  the  issuing  of  a  patent  shows  that 
the  land  has  been  sold  to  the  state,  it  must 
show  also  that  the  statement  of  the  sale  has 
been  recorded  as  required  by  statute  (State 
r.  Harvey,  11  Wis.  33). 

Petition  to  compel  survey. —  A  petition  to 
compel  a  county  surveyor  to  survey  lands 
claimed  under  a  head-right  certificate  must 
show  relator's  title  to  the  certificate,  and  de- 
scribe his  entry,  and  the  location  of  the  land. 
Winder  v.  Williams,  23  Tex.  601.  Petition  to 
compel  survey  held  sufficient  see  Texas,  etc., 
R.  Co.  V.  Locke,  63  Tex.  623. 

30.  Township  14  School  Trustees  r.  Peo- 
ple, 71  111.  559;  People  v.  Helt,  116  111.  App. 
391  (holding  that  a  petition  to  compel  a 
township  treasurer  to  credit  a  school-district 
with  an  amount  of  taxes  collected  should  al- 
lege that  the  district  has  not  received  the 
full  amount  of  such  taxes  to  which  it  ia 
entitled,  and  that  at  the  time  of  his  refusal 
to  make  such  credit  there  were  in  the  hands 
of  the  treasurer  sufficient  funds  from  the 
particular  source  from  which  such  credit  was 
to  be  made  to  enable  him  to  make  the  same)  ; 
Harrison  Tp.  Advisorj^  Bd.  i*.  State,  (Ind. 
1906)  76  N.  E.  986  (holding  that  in  man- 
damus to  compel  the  advisory  board  of  a 
township  to  make  an  appropriation  to  build 
a  school-house,  a  complaint  and  alternative 
"Writ  are  demurrable  which  fail  to  show  that 
there  are  any  funds  from  which  the  appro- 
priation may  be  made)  ;  Weir  v.  State,  161 
Ind.  435,  68  N.  E.  1023 ;  Draper  v.  Cambridge, 
20  Ind.  208;  Boyle  v.  Lansford  School  Dist., 
8  Pa.  Dist.  436  (holding  that  a  motion  to 
quash  an  alternative  writ  of  mandamus  will 
be  allowed  where  a  school-teacher  who  seeks 
thereby  to  enforce  his  rights  does  not  show 
an  acceptance  of  the  terms  of  his  election,  or 
a  contract  thereunder  before  his  appointment 
is  annulled);  Watkins  v.  Huff,  (Tex.  Civ. 
App.  1901)  63  S.  W.  922  [writ  of  error 
denied  in  94  Tex.  631,  64  S.  W.  682].  See, 
however,  Miller  v.  Dailey,  136  Cal.  212,  08 
Pac.  1029  (where  a  petition  to  compel  the 
admission  of  a  pupil  was  held  to  be  suffi- 
cient) ;  Cruse  V.  McQueen,  (Tex.  Civ.  App. 
1894)  25  S.  W.  711  (where  a  petition  to 
compel  a  county  judgo  to  issue  a  teacher's 
certificate  was  heid  to  be  sufficient ) . 

31.  Applegate  v.  State,  158  Ind.  119,  63 
N.  E.  16  (holding  that  a  petition  by  a  county 
assessor  to  compel  a  bank  to  permit  him  to 
examine  its  books  for  the  purpose  of  obtain- 
ing information  to  enable  him  to  discharge 
his  duty  must  allege  that  some  taxpayer  who 


is  a  depositor  in  the  bank  has  failed  to  make 
a  return  for  taxation  of  all  his  money  so  on 
deposit,  or  that  relator  has  just  cause  to 
believe  that  he  has  not  done  so)  ;  Ewing  v. 
Dallas  County  Com'rs  Ct.,  83  Tex.  663,  19 
S.  W.  280. 

Petition  held  to  be  sufficient  see  People  r. 
Land  Office  Com'rs,  90  Hun  (N.  Y.)  525,  30 
N.  Y.  Suppl.  29  (holding,  in  a  proceeding  to 
compel  the  land-office  commissioners  to  direct 
repayment  of  the  price  paid  at  a  tax-sale 
afterward  canceled  by  the  state  controller, 
that  a  petition  alleging  that  application  was 
duly  made  to  the  controller  to  cancel  the 
sale,  and  that  his  decision  canceling  it  was 
duly  made,  sufficiently  alleges  a  proper  pre- 
sentation of  the  application  and  the  rendition 
of  the  controller's  decision )  ;  State  v.  Crites, 
48  Ohio  St.  142,  26  N.  E.  1052  (holding  that 
a  petition  to  compel  a  county  auditor  to  tax 
omitted  property  sufficiently  shows  the  duty 
to  act,  where  it  alleges  that  the  auditor  had 
evidence  before  him  showing  that  a  certain 
person  had  in  certain  years  failed  to  return 
taxable  property  owned  by  him)  ;  Caldwell 
County  V.  Harbert,  68  Tex.  321,  4  S.  W. 
607. 

Mandamus  to  compel  levy  and  collection 
of  railroad  aid  tax  see  Harwood,  etc.,  R.  Co. 
V.  Case,  37  Iowa  092;  Arkansas  Southern  R. 
Co.  V.  Wilson,  (La.  1907)  42  So.  976,  hold- 
ing that  a  petition  to  enforce  the  levy  of  a 
tax  that  has  been  voted  in  aid  of  a  railroad 
enterprise  need  not  recite  every  detail  of  the 
proceedings  by  which  the  election  was  held. 
Where  the  petition  to  compel  the  collection 
of  a  railroad  aid  tax  shov/s  that  the  order 
placing  the  same  on  the  tax  duplicate  was 
canceled,  and  that  on  appeal  from  the  or- 
der of  cancellation  judgment  was  rendered 
that  the  board  of  commissioners  should  enter 
on  its  record  an  order  requiring  that  the  tax 
be  immediately  collected,  the  petition  is  bad 
for  failing  to  allege  that  the  commissioners 
entered  the  order  as  required.  State  f.  Bur- 
gett,  151  Ind.  94,  51  N.  E.  139,  (1898)  49 
N.  E.  884. 

Mandamus  to  compel  levy  of  school-tax 

see  Covington  Bd.  of  Education  v.  Covington, 
103  Kv.  634,  45  S.  W.  1045,  20  Ky.  L.  Rep. 
289;  jarvis  v.  Warren  County,  49  Miss.  603; 
Caldwell  County  v.  Harbert,'  08  Tex.  321,  4 
S.  W.  007. 

Mandamus  to  compel  levy  of  tax  to  pay 
judgment. —  It  has  been  held  that  an  alter- 
native writ  to  compel  the  levy  of  a  tax  to 
pay  a  judgment  against  a  municipality  need 
not  show  that  the  taxing  power  has  not  been 
exhausted  by  reason  of  a  statute  limiting 
such  power  to  a  certain  percentage  of  the 
value  of  the  taxable  property  (State  v.  Jack- 
sonville, 22  F:a.  21)  ;  and  that  a  petition  to 
compel  a  levy  need  not  show  the  nature  of 
the  claim  on  which  the  judgment  was  ren- 
dered (People  V.  Ric  Grande  County,  7  Colo. 
App.  229,  42  Pac.  1032.  See,  however.  State 
V.   St.  Martin  Parish  Police  Jury,  32  La. 

[IX,  E,  3,  d,  (ii),  (b),  (2)] 


442    [26  Cyc] 


MANDAMUS 


(m)  ALLEGATiom  AS  TO  Default  AND  Bbeacji  OF  Duty — (a)  In  General, 
The  petition  or  alternative  writ  must  allege  facts  showing  that  respondent  lias 
been  guilty  of  acts  which  constitute  a  breach  of  the  duty  enjoined  upon  him,  or 
that  he  has  failed  to  perform  that  duty.^^ 

(b)  Demand  and  Refusal  of  Performance.  In  order  to  show  that  respond- 
ent is  in  default  in  cases  where  a  private  right  is  sought  to  be  enforced,  the  peti- 
tion or  alternative  writ  must  as  a  rule  allege  that  performance  of  the  duty  has 
been  demanded  of  respondent  and  that  he  has  refused  or  failed  to  perform  it.^^ 


Ann.  884,  holding  that  a  petition  to  compel 
a  municipal  corporation  to  levy  a  tax  to 
pay  a  judgment  notwithstanding  a  constitu- 
tional limitation,  on  the  ground  that  the 
limitation  impairs  the  obligation  of  peti- 
tioner's contract  with  the  municipality,  must 
allege  that  the  judgment  is  founded  on  a 
contract).  But  if  no  execution  has  been  is- 
sued on  the  judgment  the  alternative  writ 
must  shoAv  that  the  municipality  has  no 
money  in  its  treasury  and  no  property  sub- 
ject to  execution  (Hambleton  v.  Dexter,  89 
Mo.  188,  1  S.  W.  234)  ;  and  a  judgment  cred- 
itor who  demands  an  order  of  the  supervisors 
directing  the  town-clerk  to  insert  the  amount 
of  the  judgment  in  the  tax-roll  for  collection 
must  allege  that  he  notified  the  supervisors 
of  the  rendition  of  the  judgment  in  the  man- 
ner required  by  statute  (State  V.  Elba  Sup'rs, 
34  Wis.  169).  In  Missouri  an  alternative 
writ  which  sets  forth  a  judgment  against  a 
city,  an  execution  with  return  of  nulla  bona, 
and  that  no  levy  has  been  made  by  the  city 
council  as  authorized,  and  commands  a  levy 
within  legal  limits,  is  sufficient  (Hartman  v. 
Brunswick,  98  Mo.  App.  674,  73  S.  W.  726), 
and  it  need  not  allege  that  there  is  no  money 
in  the  treasury  applicable  to  the  judgment 
(Hubbel  V.  Maryville,  85  Mo.  App.  165).  As 
to  this  last  proposition  the  law  is  otherwise 
in  West  Virginia  (Fisher  v.  Charleston,  17 
W.  Va.  628 )  ;  and  in  that  state,  while  the 
petition  of  a  creditor  on  whose  judgment  exe- 
cution has  been  returned  nulla  bona  need  not 
expressly  allege  that  the  judgment  has  not 
been  paid  (Fisher  v.  Charleston,  17  W.  Va. 
595 ) ,  yet  non-payment  must  be  alleged  in  the 
alternative  writ  (Fisher  v.  Charleston,  supra). 

Mandamus  to  compel  local  assessment  see 
State  V.  Leon,  66  Wis.  199,  28  N.  W.  140. 
An  alternative  writ  to  compel  an  assessment 
by  drainage  commissioners  must  show  that 
their  report  was  adopted,  and  that  they  were 
directed  to  proceed,  by  the  county  judge. 
People  V.  Marsh,  21  N.  Y.  App.  Div.  88,  47 
N.  Y.  Suppl.  395.  If  an  application  by  con^ 
tractors  to  compel  a  new  assessment  for  their 
work  alleges  that  payment  of  the  original 
assessment  was  refused  because  of  excess  of 
work,  it  must  clearly  set  forth  facts  showing 
that  the  previous  assessment  was  void.  Frick 
V.  Morford,  87  Cal.  576,  25  Pac.  764. 

Mandamus  to  compel  issuance  of  precept 
for  local  assessments  see  Chapin  v.  Osborn, 
29  Ind.  99.  A  complaint  by  contractors  to 
compel  the  issuance  of  a  precept  on  an  esti- 
mate of  work  done  under  a  contract  for  a 
local  improvement  must  allege  that  plaintiff 
filed  the  affidavit  required  by  statute  in  such 
cases.   Indianapolis  v.  Patterson,  33  Ind.  157. 
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32.  California.—  Kelly  v.  Edwards,  69  Cal. 
460,  11  Pac.  1. 

Florida. —  Lake  County  v.  State,  24  Fla. 
263,  4  So.  795. 

Illinois. —  Swigert  v.  Hamilton  County,  130 
111.  538,  22  N.  E.  609;  P.  H.  Murphy  Mfg. 
Co.  V.  Isbester,  91  111.  App.  7. 

Kansas. —  Rosenthal  v.  State  Bd.  of  Can- 
vassers, 50  Kan.  129,  32  Pac.  129,  19  L.  R.  A. 
157 ;  State  v.  Carney,  3  Kan.  88 ;  Garden  City 
First  Nat.  Bank  v.  Morton  County,  7  Kan. 
App.  739,  52  Pac.  580,  holding  that  a  peti- 
tion and  aJternative  writ  to  compel  a  tax 
levy  must  aver  that  respondents  have  failed 
or  will  fail  to  make  the  levy. 

Neiv  York. —  People  v.  Bricklayers'  Benev., 
etc.,  Union,  20  N.  Y.  App.  Div.  8,  46  N.  Y. 
SuDp].  648. 

6/iio.— State  v.  Bickham,  4  Ohio  Cir.  Ct. 
246,  2  Ohio  Cir.  Dec.  526. 

South  Dakota. — Thomas  v.  Beadle  County, 

I  S.  D.  452,  47  N.  W.  529. 

Texas. —  Clarke  v.  San  Jacinto  County,  18 
Tex.  Civ.  App.  204,  45  S.  W.  315. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  308. 

Allegation  of  specific  instances  of  violation 
of  duty. —  Where  the  recitals  and  allegations 
of  an  alternative  writ  together  charge  a  gen- 
eral violation  of  the  duty  of  respondent  rail- 
road company  to  put  into  practical  operation 
a  system  or  schedule  of  rates  for  the  trans- 
portation of  phosphate  prescribed  by  the  rail- 
road commissioners,  the  Avrit  is  not  demur- 
rable because  it  does  not  allege  a  specific  in- 
stance of  the  violation  of  such  schedule  of 
rates.  State  v.  Atlantic  Coast  Line  R.  Co., 
48  Fla.  114,  37  So.  652. 

In  proceedings  to  restore  an  attorney  who 
has  been  disbarred  it  must  accordingly  ap- 
pear that  the  disbarment  was  irregular,  er- 
roneous, or  without  jurisdiction.  State  v. 
Finlev,  30  Fla.  302,  11  So.  500;  In  re  Gep- 
hard,"'l  Johns.  Cas.  (N.  Y.)  134. 

The  evidence  on  which  respondent  based 
his  action  must  be  brought  before  the  court, 
where  that  action  is  complained  of  as  a 
breach  of  duty.  Ex  p.  Smith,  69  Ala.  528; 
Standard  Import  Co.  v.  New  Orleans  Import 
Co..  117  La.  633,  42  So.  192;  State  v.  Forrest, 

II  Wash.  158,  39  Pac.  450. 

33.  Arkansas. —  Coit  v.  Elliott,  28  Ark. 
294,  holding  that  it  must  appear  that  there 
has  been  a  refusal  by  respondent  to  perform 
the  duty  in  question,  either  in  direct  terms 
or  by  circumstances  distinctly  showing  an 
intention  on  his  part  not  to  do  the  act  re- 
quired. 

California. — Meyer  v.  San  Francisco,  (1907) 
88  Pac.  722;  Peck  v.  Los  Angeles  County,  90 
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In  cases  where  a  public  right  is  sought  to  be  enforced,  however,  no  demand  need 
be  alleged.^^ 

(iv)  A  LLEGA  TIOXS  AS  TO  InJUR  T  Fr 031  J) UFA  UL T  OR  BrEA  CH  OP  D  UTT.  In 

case  a  private  right  is  sought  to  be  enforced,  it  must  appear  from  the  petition  or 
alternative  writ  that  petitioner  has  been  injuriously  affected  by  respondent's 
default  or  breach  of  duty,  or  that  he  will  be  injuriously  affected  if  the  duty  is 
not  performed.^^ 

(v)  Allegatioxs  as  to  Inadequacy  of  Ordinary  Remedies.  The 
petition  or  alternative  writ  must  make  it  appear  that  a  necessity  exists  for  resort- 


Cal.  384,  27  Pac.  301;  Kellv  r.  Ed\Yards,  60 
Cal.  460,  11  Pac.  1. 

Connecticut. —  Harrison  v.  Simonds,  44 
Conn.  318;  Douglas  r.  Chatham,  41  Conn. 
211. 

District  of  Columhia. —  U.  S.  r.  Chandler, 
2  Mackey  527. 

Florida.— Scott  u.  State,  43  Fla.  396,  31 
So.  244. 

Georgia. —  Payne  v.  Perkerson,  56  Ga.  672. 

Illinois. —  People  v.  Mt.  Morris,  145  111. 
427,  34  N.  E.  144;  People  v.  Mt.  Morris,  137 
111.  576,  27  N.  E.  757;  Women's  Catholic  O. 
of  F.  V.  Condon,  84  111.  App.  564.  Allega- 
tions as  to  refusal  held  to  be  sufficient  see 
Mattoon  i\  Mattoon  Tile  Co.,  97  111.  App.  56. 

Indiana. —  State  v.  Fisher,  157  Ind.  412, 
61  N.  E.  929 ;  Lake  Erie,  etc.,  R.  Co.  v.  State, 
139  Ind.  158,  38  N.  E.  596;  Ingerman  r. 
State,  128  Ind.  225,  27  N.  E.  499T  Lewis  v. 
Henley,  2  Ind.  332. 

Io\ca. —  Chance  v.  Temple,  1  Iowa  179. 
This  is  now  required  by  statute.  Windsor  t. 
Polk  County,  115  Iowa  738,  87  N.  W.  704: 
Scripture  v.  Burns,  59  Iowa  70,  12  N.  W'. 
760. 

Kansas. —  Dobbs  v.  Staufler,  24  Kan.  127. 

Kentucky. —  Covington  Bd.  of  Education  v. 
Covington,  103  Ky.  634,  45  S.  W.  1045,  20 
Ky.  L.  Rep.  289. 

Michigan. —  People  v.  Saginaw  County,  26 
Mich.  22. 

Mississippi. —  Hardee  v.  Gibbs,  50  Miss. 
802.  And  see  Chatters  v.  Coahoma  County, 
73  Miss.  351,  19  So.  107. 

Nebraska. —  Kemerer  v.  State,  7  Xebr.  130. 

North  Carolina. —  See  Alexander  v.  Mc- 
Dowell County  Com'rs,  67  N.  C.  330,  332, 
holding  that  "  the  writ  should  show  expressly, 
by  the  averment  of  a  demand  and  refusal, 
or  an  equivalent,  that  the  prosecutor,  before 
his  application  to  the  Court,  did  all  in  his 
power  to  obtain  redress." 

Pennsylvania. —  Boyle  v.  Lansford  School 
Dist.,  8  Pa.  Dist.  436;  Com.  v.  Pennsylvania 
R.  Co.,  6  Pa.  Dist.  266. 

Texas. —  Burrell  v.  Blanchard,  (Civ.  App. 
1899)  51  S.  W.  46. 

United  States. —  See  Ex  p.  Virginia  Sink- 
ing Fund  Com'rs,  112  U.  S.  177,  5  S.  Ct.  421, 
28  L.  ed.  691. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  308. 

See,  however,  People  r.  Wilson,  119  N.  Y. 
515,  23  N.  E.  1064. 

An  allegation  of  refusal  dispenses  with  an 
allegation  of  demand. —  Evansville,  etc.,  R. 
Co.  r.  State,  149  Ind.  276.  49  N.  E.  2;  Com. 
V.  Pittsburgh,  34  Pa.  St.  496. 


A  demand  is  substantially  averred  by  the 
general  words  "  often  requested  and  refused 
to  be  done,"  in  the  absence  of  a  special  de- 
murrer. People  u.  Reis,  76  Cal.  269,  18  Pac. 
309. 

Grounds  and  circumstances  of  refusal. — 

The  petition  or  alternative  writ  must  set 
forth  respondent's  reason  for  refusing  to  act, 
if  any  was  given  (Goss  r.  Vermontville,  44 
Mich.  319,  6  N.  W.  684;  Vespra,  etc..  Munici- 
pal Corp.  V.  Beatty,  17  U.  C.  Q.  B.  540.  But 
see  Gillett  v.  People,  13  Colo.  App.  553,  59 
Pac.  72),  and  the  circumstances  of  refusal 
(Goss  r.  Vermontville,  supra)  ;  and  the 
validity  of  respondent's  reason  for  refusing 
to  act  must  be  negatived  (Martin  v.  Ingham, 
38  Kan.  041,  17  Pac.  162;  Goss  r.  Vermont- 
ville, sujrra ;  State  v.  McKee,  150  Mo.  233,  51 
S.  W.  421.  Contra,  Chapin  v.  Osborn,  29  Ind. 
99.  See  State  r.  Lean,  9  Wis.  279).  Thus 
in  case  the  duty  in  question  involves  an  ex- 
ercise of  discretion,  it  must  appear  that  the 
refusal  is  not  justifiable  on  the  ground  of 
discretion.  Buggeln  v.  Doe,  (Ariz.  1904)  78 
Pac.  367 ;  U.  S.  v.  Chandler,  2  Mackey  (D.  C.) 
527;  Scott  v.  State,  43  Fla.  396,  31  So.  244; 
State  V.  Somerset,  44  Minn.  549,  47  N.  W. 
163.  And  see  Rader  r.  Union  Tp.,  43  N.  J.  L. 
518,  holding  that  if  the  method  of  perform- 
ing the  duty  is  discretionary  and  optional,  a 
mandamus  to  compel  defendant  to  do  it  in 
a  particular  manner  is  defective,  unless  it 
shows  on  its  face  the  impossibility  of  defend- 
ant's exercising  the  option. 

34.  Women's  Catholic  0.  of  F.  v.  Condon, 
84  111.  App.  564;  Ingerman  v.  State,  128  Ind. 
225,  27  N.  E.  499. 

35.  Alabama. —  State  v.  Cobb,  108  Ala.  9, 
18  So.  532. 

Arkansas. —  Ex  p.  Fuller,  25  Ark.  443. 

Illinois. —  North  v.  State  University,  137 
111.  296,  27  N.  E.  54. 

Louisiana. —  Hatch  v.  New  Orleans  City 
Bank,  1  Rob.  470. 

Mississipjn. —  Haskins  v.  Scott  County,  51 
Miss.  406. 

Neio  York. —  People  r.  Palmer,  27  Misc. 
569,  59  N.  Y.  Suppl.  62.  See,  however.  In  re 
Larkin,  46  N.  Y.  App.  Div.  366,  61  N.  Y. 
Suppl.  597  [reversed  on  other  grounds  in  163 
N.  Y.  201,  57  N.  E.  404]. 

0/iio.— State  v.  Bickham,  4  Ohio  Cir.  Ct. 
246,  2  Ohio  Cir.  Dec.  526. 

United  States. —  People  v.  Colorado  Cent. 
R.  Co.,  42  Fed.  638. 

See,  however,  Stocknan  v.  Brooks,  17  Colo. 
248,  29  Pac.  746. 

Petition  held  to  be  sufficient  in  this  respect 
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ing  to  the  extraordinary  writ  of  mandamus  in  that  ordinary  legal  remedies  are 
inadequate  to  afford  petitioner  relief.^^ 

(vi)  Aider  by  Inference  and  Presumption.  While  as  a  rule  the  facts 
should  appear  by  direct  averment  and  not  by  mere  inference,^^  yet  the  pleading 
may  be  aided  by  inferences  which  must  necessarily  be  drawn  as  a  matter  of  law 
from  unequivocal  averments.^^  And  while  as  a  rule  nothing  essential  to  the  right 
to  mandamus  is  taken  by  intendment/'^  yet  it  is  not  necessary  expressly  to  allege 


see  State  v.  Edgerton  Dist.  Bd.,  76  Wis.  177, 
44  N.  W.  967,  20  Am.  St.  Rep.  41,  7  L.  R.  A. 
330. 

36.  District  of  Columbia. —  U.  S.  v.  Chand- 
ler, 2  Mackey  527. 

Iowa. —  Chance  v.  Temple,  1  Iowa  179. 

Michigan. — People  v.  Judge  Wayne  County 
Cir.  Ct.,  19  Mich.  296. 

Missouri. —  Hambleton  v.  Dexter,  89  Mo. 
188,  1  S.  W.  234;  State  v.  Fletcher,  39  Mo. 
388. 

New  Jersey. —  State  v.  Union  Tp.,  43 
N.  J.  L.  518. 

New  York. — Gardenier  v.  Columbia  County, 
2  N.  Y.  Suppl.  351. 

North  Carolina. —  Lutterloh  v.  Cumberland 
County,  65  N.  C.  403;  State  v.  Jones,  23 
IsT.  C.  129. 

Ohio. —  State  v.  Bickham,  4  Ohio  Cir.  Ct. 
246,  2  Ohio  Cir.  Dec.  526. 

Pennsylvania. —  Isaacs  v.  Ford,  8  Kulp 
80. 

Vermont. — Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  146. 

England. —  King  t%  Margate  Pier  Co.,  3 
B.  &  Aid.  220,  5  E.  C.  L.  133,  2  Chit.  256,  18 
E.  C.  L.  620,  22  Rev.  Rep.  356;  Rex  v.  Shep- 
ton  Mallett,  5  Mod.  421. 

See  33  Cent.  Dig.  tit.     Mandamus,"  §  307. 

This  was  formerly  the  rule  in  Illinois 
(Peoria  School  Inspectors  v.  People,  20  111. 
525 ) ,  but  it  has  been  changed  by  statute 
(People  v.  Crotty,  93  111.  180  [overruling 
Ryan  v.  Duncan,  88  111.  144] ) . 

The  right  of  appeal  must  be  negatived. — 
State  V.  Smith,  19  Wis.  531.  See  Com.  v. 
McCauley,  2  Pa.  Co.  Ct.  459,  3  Pa.  Co.  Ct. 
77,  where  the  petition  was  apparently  held 
to  be  sufficient  in  this  respect. 

Necessity  of  express  allegation  of  absence 
01:  inadequacy  of  ordinary  remedy. —  An  ex- 
press allegation  that  there  is  no  adequate 
ordinary  remedy  is  not  necessary  where  the 
facts  alleged  disclose  that  such  is  the  case. 
People  V.  Billiard,  29  111.  413 ;  Hon  v.  State, 
89  Ind.  249;  Chumasero  v.  Potts,  2  Mont. 
242;  State  v.  Union  Tp.,  43  N.  J.  L.  518; 
State  V.  Goll,  32  N.  J.  L.  285 ;  State  v.  Jones, 
23  N.  C.  129  (holding  that  such  an  allega- 
tion is  not  only  unnecessary  but  improper)  ; 
State  V.  San  Antonio  St.  R.  Co.,  10  Tex. 
Civ.  App.  12,  30  S.  W.  266;  Clement  v. 
Graham,  78  Vt.  290,  63  Atl.  146.  Contra, 
by  statute.  Isaacs  v.  Ford,  8  Kulp  (Pa.) 
80. 

Necessity  of  alleging  facts  showing  ab- 
sence or  inadequacy  of  ordinary  remedy. — 

Facts  showing  that  there  is  no  adequate  ordi- 
nary remedy  need  not  be  alleged  where  there 
is  an  express  allegation  of  absence  or  in- 
adequa(;y    of    ordinary    remedies.    State  r. 
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Union  Tp.,  43  N.  J.  L.  518;  Com.  v.  Pitts- 
burgh, 34  Pa.  St.  496;  Monongahela  City  v. 
Monongahela  Electric  Light  Co.,  3  Pa.  Dist. 
63,  12  Pa.  Co.  Ct.  529.  Contra,  State  v. 
Jones,  23  N.  C.  129.  And  see  Hon  v.  State, 
89  Ind.  249;  Chumasero  v.  Potts,  2  Mont. 
242. 

An  allegation  of  absence  or  inadequacy  of 
ordinary  remedies  is  without  force  if  the 

facts  alleged  show  the  contrary.  Hon  r. 
State,  89  Ind.  249;  Chumasero  v.  Potts,  2 
Mont.  242.  And  see  State  v.  Jones,  23  N.  C. 
129. 

Sufficiency  of  allegations  as  to  absence  or 
inadequacy  of  ordinary  remedy  see  Monon- 
gahela City  V.  ^ Monongahela  Electric  Ligrit 
Co.,  3  Pa.  Dist.  63,  12  Pa.  Co.  Ct.  529.  An 
alternative  writ  to  compel  a  town  to  levy 
a  tax  to  satisfy  an  execution  against  it  need 
not  allege  that  an  execution  has  been  issued 
and  proved  unavailing;  it  is  sufficient  to 
state  that  the  town  has  no  property  whereon 
to  levy  an  execution,  and  has  no  money  in 
its  treasury  subject  to  the  payment  of  the 
judgment  (Hambleton  t\  Dexter,  89  Mo.  138, 
1  S.  W.  234)  ;  but  an  allegation  that  the 
treasurer  has  refused  to  pay  the  judgment 
is  insufficient  to  show  no  adequate  remedy 
( Hambleton  v.  Dexter,  supra ) . 

37.  Florida. —  State  v.  Atlantic  Coast  Line 
R.  Co.,  48  Fla.  114,  37  So.  652. 

Illinois. —  See  Lavalle  v.  Soucy,  96  111.  467. 
But  see  Hall  v.  People,  57  111.  307. 

Indiana. —  State  v.  Fisher,  157  Ind.  412, 
61  N.  E.  929. 

Nebraska.— State  r.  Home  St.  R.  Co.,  43 
Nebr.  830,  62  N.  W.  225. 

Neiv  York. —  People  v.  Bricklayers'  Benevo- 
lent, etc.,  Union,  20  K  Y.  App.  Div.  8,  46 
N.  Y.  Suppl.  648. 

Ohio. —  See  State  v.  Hancock  County,  11 
Ohio  St.  183. 

Wisconsin. —  State  v.  Elwood,  11  Wis. 
17. 

See,  however,  Babcock  v.  Goodrich,  47  Cal. 
488. 

Allegation  by  way  of  recital  see  supra,  IX, 
E,  3,  b,  (II). 

38.  State  v.  Atlantic  Coast  Line  R.  Co.,  48 
Fla.  114,  37  So.  652.  And  see  State  v.  John- 
son, 35  Fla.  2,  16  So.  786,  31  L.  R.  A.  357 ; 
People  V.  Bricklayers'  Benevolent,  etc..  Union, 
20  N.  Y.  App.  Div.  8,  46  N.  Y.  Suppl.  648; 
Com.  V.  Pittsburgh,  34  Pa.  St.  496. 

39.  Arizona. —  Leatherwood  v.  Hill,  (1906) 
85  Pac.  405. 

California. —  Meyer  v.  San  Francisco, 
(1907)  88  Pac.  722. 

Illinois. —  People  v.  Swigert,  107  111.  494, 
See,  however,  Macoupin  County  Ct.  v.  Peo- 
ple, 58  111.  191. 
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matters  of  fact  which  the  law  presumes  from  other  facts  which  are  set  forth  in 
the  pleading.**^ 

(vii)  Aider  by  Judicial  Notice.  It  is  unnecessary  to  allege  matters  of 
which  the  courts  take  judicial  notice.^^  Thus  if  respondent's  autiioritj,  power, 
or  duty  rests  on  a  general  statute,  it  is  not  necessary  to  plead  the  statute  but 
the'  rule  is  otherwise  in  the  case  of  municipal  ordinances,  since  of  these  the  courts 
do  not  as  a  rule  take  cognizance.^^ 

(viii)  Aider  by  Reference  to  Extraneous  Papers.  If  documents  are 
attached  to  an  application  for  mandamus  and  are  made  a  part  thereof  by  proper 
averment  they  may  generally  be  looked  to  in  determining  the  sufficiency  of  the 
application  but  in  the  absence  of  this  a  petition  for  mandamus  cannot  be  aided 
by  the  affidavits  filed  in  its  support.^^    So  the  sufficiency  of  the  alternative  writ 


Nebraska. —  State  v.  Weston,  67  Nebr.  175, 
93  N.  W.  182. 

Wyoming. —  State  v.  Chatterton,  11  Wyo. 
1,  70  Pac.  466. 

40.  California. —  Connor  v.  Morris,  23  Cal. 
447  [followed  in  Jones  v.  Morgan,  67  Cal. 
308,  7  Pac.  734]. 

Connecticut. —  Fuller  v.  Plainfield  Aca- 
demic Schools,  6  Conn.  532. 

Florida. —  State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  377,  27  So.  225. 

Georgia. —  Neal  Loan,  etc.,  Co.  v.  Chastain, 
121  Ga.  500,  49  S.  E.  618. 

Illinois. —  Somonauk  v.  People,  178  III.  631, 

53  N.  E.  314.  And  see  Macoupin  County  Ct. 
r.  People,  58  111.  191. 

Indiana. —  State  v.  Beil,  157  Ind.  25,  60 
N.  E.  672;  Enos  v.  State,  131  Ind.  560,  31 
N.  E.  357.  And  see  Greenfield  v.  State,  113 
Ind.  597,  15  N.  E.  241 ;  Wren  v.  Indianapolis, 
96  Ind.  206. 

Kentucky. —  Haly  v.  Auditor,  4  Bush  490. 

Neio  York. —  People  v.  Bacon,  25  Misc.  10, 

54  N.  Y.  Suppl.  409,  holding,  however,  that 
the  presumption  of  the  continuance  of  a 
fact  once  shown  to  exist  is  not  applicable 
where  a  writ  of  alternative  mandamus  to 
compel  a  clerk  of  court  to  issue  a  transcript 
and  execution  on  a  judgment  alleges  that 
the  judgment  has  not  been  satisfied,  released, 
or  appealed  from,  and  is  no  longer  stayed, 
but  fails  to  allege  further  that  the  judgment 
continues  in  existence  or  is  in  full  force  and 
effect,  since  relator,  by  only  partially  re- 
butting the  facts  which  might  affect  his 
record,  invites  the  presumption  that  he  may 
have  suppressed  the  fact  that  the  judgment 
has  been  set  aside. 

Vermont. —  Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  146. 

Wyoming. —  Appel  v.  State,  9  Wyo.  187, 
61  Pac.  1015;  State  v.  Barber,  4  Wyo.  56,  32 
Pac.  14. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  313. 

41.  Clement  v.  Graham,  78  Vt.  290,  63 
Atl.  146. 

Incorporation  of  a  town  under  the  General 
Incorporation  Law  is  not  judicially  noticed. 
The  statute  requires  that  certain  proceedings 
shall  be  held  in  the  county  court  to  incorpo- 
rate towns.  The  courts  cannot  take  notice 
that  these  proceedings  have  been  had,  and 
the  fact  of  incorporation  must  be  averred  and 
proved  as  any  other  fact.   Hambleton  v.  Dex- 


ter, 89  Mo.  188,  1  S.  W.  234  [citing  Hopkins 
V.  Kansas  City,  etc.,  K.  Co.,  79  Mo.  98]. 

42.  Arkansas. —  Pritchard  v.  Woodruff,  30 
Ark.  196. 

California. —  People  v.  San  Diego,  85  Cal. 
369,  24  Pac.  727;  Babcock  v.  Goodrich,  47 
Cal.  488. 

Illinois.— See  Stott  v.  Chicago,  205  111.  281, 
68  N.  E.  736  [affirming  98  111.  App.  105]. 

Indiana. —  Copeland  v.  State,  126  Ind.  51, 
25  N.  E.  866. 

Missouri. —  Hambleton  v.  Dexter,  89  Mo. 
188,  1  S.  W.  234;  Hubbel  v.  Maryville,  85 
Mo.  App.  165. 

Neio  Jersey. —  Rader  v.  Union  Tp.  Com- 
mittee, 43  N.  J.  L.  518. 

Vermont. —  Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  146. 

West  Virginia. —  Fisher  v.  Charleston,  17 
W.  Va.  595. 

See,  however.  Smith  v.  Com.,  41  Pa.  St. 
335. 

4*3.  Puckett  V.  State,  33  Fla.  385,  14  So. 
834;  Stott  r.  Chicago,  205  111.  281,  68  N.  E. 
736  [affirming  98  111.  App.  105]  ;  People  v. 
Chicago,  27  111.  App.  217;  Hyde  Park  v. 
Thatcher,  13  111.  App.  613;  Smith  v.  Com., 
41  Pa.  St.  335. 

44.  Babcock  i\  Goodrich,  47  Cal.  488 ;  Sin- 
gleton  V.  Austin,  27  Tex.  Civ.  App.  88,  65 
S.  W.  686. 

Failure  to  file  papers  referred  to. —  Where 
an  affidavit  for  mandate  to  compel  a  town- 
ship trustee  to  pay  an  indebtedness  states 
that  the  debt  is  shown  in  detail  by  certain 
orders  and  vouchers  filed  with  the  affidavit, 
and  no  orders  or  vouchers  are  filed,  it  is  in- 
sufficient.   State  V.  Snodgrass,  98  Ind.  546. 

In  Indiana,  however,  papers  filed  with  the 
petition  as  exhibits  cannot  be  considered  as 
part  of  it  unless  they  constitute  the  founda- 
tion of  the  pleading.  Greenfield  v.  State,  113 
Ind.  597,  15  N.  E.  241 ;  Kokomo  v.  State,  57 
Ind.  152. 

In  Iowa  it  is  not  necessary  to  attach  or  to 
set  out  in  the  petition  a  copy  of  a  writing 
referred  to  unless  the  same  constitutes  the 
basis  of  the  action.  Harwood,  etc.,  R.  Co.  v. 
Case,  37  Iowa  692.  And  see  State  v.  Johnson 
County  Bd.  of  Equalization,  10  Iowa  157,  74 
Am.  Dec.  381. 

45.  People  v.  Mt.  Morris,  145  111.  427,  34 
N.  E.  144 ;  School  Trustees  V.  People,  121  111. 
552,  13  N.  E.  526. 
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depends  in  those  jurisdictions  where  it  is  regarded  as  a  pleading,^^  upon  its  own 
recitals,  and  it  cannot  be  aided  by  the  petition  or  affidavits,'^''  even  though  it  con- 
tains a  reference  thereto.^  Defects  in  the  writ  may,  it  seems,  be  suppHed  by  the 
return.^^ 

(ix)  Redundant  and  Scandalous  Matter.  Petitioner  should  not  aljege 
matters  which  are  not  pertinent  to  his  right  to  relief,^^  and  if  he  does  so,  such 
matters  may  be  stricken  out  on  motion or  be  disregarded  as  surplusage.^^  So 
irrelevant  matter  reflecting  on  the  official  integrity  of  respondent  may  be  stricken 
out  by  the  court  on  its  own  motion  as  being  scandalous.^ 

(x)  P MAYER  For  Relief.^^  The  prayer  for  relief  must  be  certain,  and  ask 
the  perfOTinance  of  specific  acts  but  a  writ  of  mandamus  need  not  be  asked  by 
that  name.^^    It  lias  been  held  that  the  fact  that  the  petition  prays  for  more  relief 


46.  See  supra,  IX,  E,  3,  a. 

47.  /^'^omZa.— Puckett  v.  State,  33  Fla. 
385,  14  So.  834. 

Missouri. —  Hambleton  v.  Dexter,  89  Mo. 
188,  1  S.  W.  234. 

Nebraska. —  King  v.  State,  50  Nebr.  66,  69 
N.  W.  307 ;  State  v.  YorK  County  School  Dist. 
No.  9,  8  Nebr.  92. 

New  York. —  People  v.  Sullivan  County,  56 
N.  Y.  249;  People  v.  Baker,  35  Barb.  105; 
People  V.  Parmelee,  22  Misc.  380,  50  N.  Y. 
Suppl.  451;  People  v.  Columbia  Club,  15 
N.  Y.  Suppl.  821,  20  N.  Y,  Civ.  Proc.  319. 

Oregon. —  Shively  v.  Pennoyer,  27  Oreg.  33, 
39  Pac.  396 ;  Elliott  v.  Oliver,  22  Oreg.  44,  29 
Pac.  1;  McLeod  v.  Scott,  21  Oreg.  94,  26  Pac. 
1061,  29  Pac.  1. 

This  was  the  rule  in  Ohio  (McKenzie  r. 
Ruth,  22  Ohio  St.  371;  Johnes  v.  State  Au- 
ditor, 4  Ohio  St.  493),  but  now  the  writ  is 
required  by  statute  to  contain  a  copy  of 
the  petition  (Deckman  v.  Oak  Harbor,  10 
Ohio  Cir.  Ct.  409,  6  Ohio  Cir.  Dec.  729). 
See  infra,  this  note. 

A  different  rule  prevails  in  some  states. — 
Gill  V.  State,  72  Ind.  266.  Thus  in  those 
states  where  the  affidavit  or  petition  is  re- 
ferred to  in  the  alternative  writ  (State  v. 
Moore,  15  Wash.  432,  46  Pac.  647;  State  v. 
Trimbell,  12  Wash.  440,  41  Pac.  183)  and 
served  therewith  (State  V.  McCullough,  3 
Nev.  202;  McCoy  v.  Harnett  County  Justices, 
49  N.  C.  180;  State  v.  Moore,  supra;  State 
I'.  Trimbell,  supra),  the  writ  may  be  aided 
by  reference  to  the  affidavit  or  petition,  and 
this  is  especially  true  where  it  is  the  affidavit 
and  not  the  writ  which  is  required  to  be 
answered  (State  v.  McCullough,  supra).  If, 
however,  the  affidavit  or  petition  is  not  re- 
ferred to  in  the  writ  and  served  therewith, 
it  cannot  be  resorted  to  in  order  to  aid  the 
writ.  Chapin  v.  Port  Angeles,  31  Wash.  535, 
72  Pac.  117;  State  v.  Moore,  supra;  State  v. 
Trimbell,  supra. 

48.  Commercial  Bank  v.  New  York  Canal 
Com'rs,  10  Wend.  (N.  Y.)  25  (holding  that 
it  is  not  enough  to  refer  in  the  writ  to  the 
affidavits  and  other  papers  on  file;  that  while 
such  reference  is  allowable  to  show  the 
amount  of  a  sum  of  money  claimed,  it  is  not 
allowable  to  show  the  right  of  relator 
thereto)  ;  State  v.  Carey,  2  N.  D.  36,  49  N.  W. 
164;  Doolittle  v.  Cabell  County  Ct.,  28  W.  Va. 
158;  Fisher  v.  Charleston,  17  W.  Va.  595. 
See,  however,  supra,  note  48. 
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49.  Brainard  v.  Staub,  61  Conn.  570,  24 
Atl.  1040;  State  v.  Section  29,  Tp.  5,  Wright 
(Ohio)  559.  But  compare  Reg.  v.  Hopkins, 
1  Q.  B.  161,  10  L.  J.  Q.  B.  63,  4  P.  &  D.  550, 
41  E.  C.  L.  484;  Reg.  v.  South-Eastern  R. 
Co.,  25  Eng.  L.  &  Eq.  13. 

50.  People  v.  Ovenshire,  41  How.  Pr.  (N.  Y.) 
164. 

51.  State  V.  St.  Louis,  145  Mo.  551,  46 
S.  W.  981,  42  L.  R.  A.  113,  holding  that 
allegations  in  a  petition  to  compel  municipal 
action  on  plans  for  a  pipe  tunnel  that  the 
space  allotted  to  relator  is  occupied  by  other 
companies  with  the  city's  consent  should  be 
stricken  out. 

However,  facts  may  be  alleged  which  do 
not  give  a  right  to  mandamus  where  they 
bear  on  the  question  of  respondent's  duty 
(State  V.  San  Antonio  St.  R.  Co.,  10  Tex. 
Civ.  App.  12,  30  S.  W.  266),  and  inasmuch  as 
the  allowance  of  a  writ  of  mandamus  rests 
largely  in  the  discretion  of  the  court,  and 
the  writ  will  be  refused  where  the  proceed- 
ing is  trivial  or  vexatious,  averments  show- 
ing a  special  interest  in  relator  will  not  be 
stricken  out  as  immaterial,  even  in  a  case 
where  it  is  not  necessary  to  show  such  in- 
terest (State  f.  Home  St.  R.  Co.,  43  Nebr. 
830,  62  N.  W.  225). 

52.  Bay  State  Gas  Co.  v.  State,  4  Pennew. 
(Del.)  238,  56  Atl.  1114;  Baltimore,  etc.,  R. 
Co.  V.  State,  159  Ind.  510,  65  N.  E.  508; 
People  V.  Board  of  Police,  9  Abb.  Pr.  (N.  Y.) 
257. 

53.  People  v.  Murray,  22  N.  Y.  Suppl.  1051, 
23  N.  Y.  Civ.  Proc.  53. 

54.  Command  of  alternative  writ  see  in- 
fra, IX,  F,  3,  e,  (III). 

Conformity  between  prayer  and  judgment 
see  infra,  IX,  J,  1,  c. 

55.  People  v.  Dulaney,  96  111.  503;  State 
V.  Cavanac,  30  La.  Ann.  237;  Rosenfeld  v. 
Einstein,  46  N.  J.  L.  479. 

A  motion  for  a  rule  to  show  cause  why  a 
mandamus  should  not  issue  to  an  inferior 
tribunal  must  specify  the  object.  Houston  v. 
Sussex  County  Levy  Ct.,  5  Harr.  (Del.)  15. 

A  prayer  in  the  alternative  against  two 
repondents,  each  of  whom  asserts  that  the 
other  is  the  person  liable,  does  not  render  the 
petition  uncertain.  Brophy  v.  Schindler,  126 
'Mich.  341,  85  N.  W.  1114. 

56.  State  v.  Cole,  33  La.  Ann.  1356,  holding 
that  a  prayer  for  an  "  order  commanding,'* 
etc.,  is  good. 
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than  it  shows  petitioner  entitled  to  is  not  a  fatal  defect,^'^  and  that  the  court  may 
in  such  case  grant  the  relief  to  which  the  facts  entitle  him.^ 

e.  Joindep  of  Causes  of  Aetion.^^  In  the  absence  of  statute  to  the  contrary,^ 
separate  and  distinct  rights,  whether  of  one  person  or  of  several  persons  respec- 
tively, cannot  be  joined  for  the  purpose  of  enforcement  in  one  mandamus  pro- 
ceeding, whether  the  different  duties  rest  on  one  person  or  on  several  persons 
respectively.^^  The  court  may,  however,  in  one  proceeding,  enforce  the  perform- 
ance of  separate  but  cooperative  acts  required  by  law  to  be  done  by  different 
officers  in  the  performance  of  an  entire  duty  cast  on  all  in  common.^^ 

4.  Return,  Plea,  and  Answer  ^  —  a.  In  General.  By  the  provisions  of  the 
alternative  writ  respondent  is  required  either  to  perform  the  duty  or  show  cause 
why  he  has  not  done  so.^^  Accordingly  it  has  been  held  that  unless  respondent 
moves  to  quash  the  writ  or  demurs  to  it,^^  a  return  thereto  may     and  must  be 


57.  Goshen  Highway  Com'rs  f.  Jackson, 
165  111.  17,  45  N.  E.  1000  [affirming  61  111. 
App.  381].  See,  however,  State  v.  Lovejoy, 
(Ala.  1905)  39  So.  126  (holding  that  a  peti- 
tion to  compel  county  commissioners  to  order 
an  election  to  repeal  a  stock  law  is  bad, 
where  it  shows  that  the  stock  district  is  only 
part  of  a  precinct,  and  the  prayer  is  for  an 
election  in  the  entire  precinct)  ;  People  v. 
Saginaw  County,  26  Mich.  22  (holding  that 
since  the  petition  must  show  a  clear  legal 
duty  resting  on  respondent,  it  is  bad  if  the 
request  embraces  anything  which  it  would 
be  illegal  for  respondent  to  do). 

Wheth^  demurrer  will  lie  to  petition  pray- 
ing relief  to  which  petitioner  is  not  entitled 
see  infra,  IX,  E,  6,  a,  ( i ) . 

58.  See  infra,  IX,  J,  2. 

59.  Joinder  of  parties:  Petitioners  see  su- 
pra, IX,  C,  1,  f.  Respondents  see  supra, 
IX,  C,  2,  b,  (I)  ;  IX,  C,  2,  c. 

60.  See  the  statutes  of  the  different  states. 
And  see  People  v.  Order  of  American  Star, 
53  N.  Y.  Super.  Ct.  66. 

61.  Delaware. — State  v.  Simmons,  3  Pennew. 
291,  50  Atl.  213,  joinder  of  different  claims 
of  one  person. 

Florida. —  State  v.  Jefferson  County,  1 7 
Fla.  707,  joinder  of  different  claims  of  dif- 
ferent persons. 

Kansas. —  State  v.  Reno  County,  38  Kan. 
317,  16  Pac.  337,  holding  that  county  com- 
missioners cannot  be  compelled,  in  one  pro- 
ceeding, to  order  separate  elections  in  dif- 
ferent townships  on  the  question  whether 
those  townships  respectively  shall  subscribe 
to  railroad  stock. 

Maryland. —  Smith  v.  Erb,  4  Gill  437. 

Mississippi. —  Haskins  v.  Scott  County,  51 
Miss.  406. 

Nebraska. —  State  v.  Cornell,  54  Nebr.  158, 
74  N.  W.  398,  joinder  of  demands  for  per> 
formance  of  different  duties  of  different  re- 
spondents. 

Neio  Jersey. —  State  v.  Chester,  etc.,  Tps., 
10  N.  J.  L.  292,  holding  that  one  writ  can- 
not be  directed  to  the  township  committees 
of  two  several  townships  to  compel  them  re- 
spectively to  proceed  to  do  their  duty  in  a 
matter  of  road. 

North  Carolina. —  See  Boner  v.  Adams,  65 
K.  C.  639. 

However,  there  is  no  misjoinder  where,  in  a 


proceeding  to  compel  the  reassessment  of  prop- 
erty, nearly  all  of  which  has  escaped  taxa- 
tion for  a  number  of  years  by  means  of  con- 
cealment and  the  making  of  false  returns  by 
the  owner,  the  petition  states  in  separate 
causes  of  action  the  wrongs  committed  by 
the  owner  each  year,  and  the  amount  and 
value  of  the  property  which  by  reason  thereof 
he  prevented  from  being  listed  for  taxation, 
as  well  as  the  amounts  of  the  respective  levies 
for  such  year.  State  v.  Harbison,  64  Kan. 
295,  67  Pac.  844.  So  in  a  proceeding  against 
a  bank  which  acts  as  agent  for  tne  transfer 
of  both  state  and  city  loans,  petitioner  may 
join  a  demand  to  inspect  papers  relating  to 
city  loans  and  a  demand  to  inspect  papers 
relating  to  state  loans.  Guarantee  Trust, 
etc.,  Co.'s  Petition,  3  Pa.  Dist.  205.  And  it 
is  proper  to  entertain  a  proceeding  to  revive 
former  judgments  between  the  same  parties 
and  at  the  same  time  to  enforce  payment 
through  mandamus.  Houston  v.  Emery,  76 
Tex.  282,  13  S.  W.  264. 

Joinder  of  demands  for  injunction  and  man- 
damus see  Joinder  and  Splitting  of  Ac- 
tions, 23  Cyc.  395. 

62.  State  v.  Bailey,  7  Iowa  390;  State  v. 
Williams,  45  Oreg.  314,  77  Pac.  965,  67  L.  R. 
A.  166;  Labette  County  v.  U.  S.,  112  U.  S. 
217,  5  S.  Ct.  108,  28  L.  ed.  698;  Hicks  v. 
Cleveland,  106  Fed.  459,  45  C.  C.  A.  429. 
And  see  supra,  IX,  C,  2,  b,  (i). 

63.  Answer  treated  as  petition  see  supra, 
IX,  E,  3,  a. 

Conclusiveness  of  return  see  supra,  IX,  E, 
5,  a,  b. 

Place  where  returnable  see  supra,  IX,  A,  3. 

Return  after  demurrer  or  motion  to  quash 
see  infra,  IX,  E,  6,  a,  (i) . 

Return  to  peremptory  writ  see  infra  IX, 
K,  8. 

To  what  court  writ  is  returnable  see  sv  jrc, 
IX,  A,  3. 

64.  See  infra,  IX,  F. 

65.  See  infra,  IX,  E,  6,  c. 

66.  Alahama.— Stsite  v.  Williams,  69  41a. 
311. 

Indiana. —  State  v.  Warren  County,  136 
Ind.  207,  35  N.  E.  1100;  Boone  County  v. 
State,  61  Ind.  379;  Clarke  County  v.  State, 
61  Ind.  75. 

Mississippi. —  Hardee  v.  Gibbs,  50  Miss. 
802. 
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made,®^  either  showing  performance  of  the  duty  in  question,^^  or  denying  all  or 
someone  of  the  essential  facts  recited  in  the  writ,^^  or  setting  up  new  matter  con- 
stituting a  valid  excuse  for  non-performance.'^^  If  respondent  fails  to  make  a 
return,  the  court  may  compel  him  to  dosoj^  although  in  some  states  the  court  does 
not  compel  a  return,  but  issues  a  peremptory  writ  in  case  no  return  is  madeJ^ 
The  return  is  made  to  the  alternative  writ,''^  or  to  such  other  pleading  as  is  by 
statute  substituted  for  the  writ."^^  The  return  corresponds  to  the  plea  or  answer 
in  an  action  at  law,"*^  and  in  some  states  a  plea  or  answer  or  other  like  pleading 


Oregon.— YAMoit  v.  Oliver,  22  Oreg.  44,  29 
Pac.  1;  McLeod  v.  Scott,  21  Oreg.  94,  26  Pac. 
1061,  29  Pac.  1. 

Pemisylvania. —  Keasy  v.  Bricker,  60  Pa. 
St.  9. 

Tennessee. —  State  v.  Marks,  6  Lea  12. 

Issuance  of  peremptory  writ  in  first  in- 
stance see  infra,  IX,  K,  2. 

Right  to  make  further  return  see  infra,  IX, 
E,  4,  i. 

67.  People  v.  Salomon,  54  111.  39;  State  v. 
Kelly,  41  S.  C.  551,  22  S.  E.  1007;  Griffin  v. 
Wakelee,  42  Tex.  513;  U.  S.  v.  Kendall,  26 
Fed.  Gas.  No.  15,517,  5  Cranch  C.  C.  163  [af- 
firmed in  12  Pet.  524,  9  L.  ed.  1181]  ;  U.  S. 
V.  Union  Pac.  R.  Go.,  28  Fed.  Gas.  No.  16,599, 
2  Dill.  527.  And  see  cases  cited  infra,  note 
71. 

A  demurrer  to  the  alternative  writ  may  be 
treated  as  a  return  where  the  parties  so 
stipulate.     Enswortli  v.  Albin,  46  Mo.  450. 

And  see  State  v.  Lafayette  Gounty  Gt.,  41 
Mo.  545. 

An  answer  to  a  rule  to  show  cause  may  be 
treated  as  a  return  where  issuance  of  an  al- 
ternative writ  is  waived.  Kelly  v.  Rudy,  1 
Pa.  Super.  Gt.  507. 

68.  State  v.  Williams,  69  Ala.  311;  Swan 
V.  Gray,  44  Miss.  393. 

69.  See  infra,  IX,  E,  4,  f,  (ii). 

70.  See  infra,  IX,  E,  4,  f,  (lii). 

71.  State  V.  Pennsylvania  R.  Go.,  41  N.  J.  L. 
250;  state  v.  Jennings,  56  Wis.  113,  14  N.  W. 
28  (where  the  statute  provides  that  respond- 
ent shall  make  return  to  the  writ,  and  for 
neglect  to  comply  with  this  requirement  shall 
be  proceeded  against  as  for  contempt)  ;  State 
V.  Baird,  11  Wis.  260;  Goventry's  Gase,  2 
Salk.  429. 

It  rests  in  the  discretion  of  the  court 

whether  it  will  compel  a  return  or  at  once 
issue  a  peremptory  writ.    People  v.  Ulster, 

I  Johns.  (N.  Y.)  64;  Doolittle  v.  Gabell 
Gounty  Gt.,  28  W.  Va.  158 ;  Fisher  v.  Gharles- 
ton,  17  W.  Va.  628;  Fisher  v.  Gharleston,  17 
W.  Va.  595.    See,  however.  State  v.  Baird, 

II  Wis.  260. 

Return  to  a  rule  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  may  likewise 
be  compelled.  People  v.  Kalamazoo  Gir. 
Judge,  39  Mich.  301  (holding,  however,  that 
the  fine  provided  by  statute  for  not  obeying 
a  writ  of  mandamus  cannot  be  imposed  for 
mere  failure  to  make  a  return  to  an  order 
to  show  cause,  but  that  such  failure  must  be 
punished  by  the  common-law  remedies)  ; 
Doolittle  V.  Gabell  Gounty  Gt.,  28  W.  Va. 
158;  Fisher  v.  Gharleston,  17  W.  Va.  595 
(holding,  however,  that  the  court  may  issue 
a  peremptory  writ  instead).    And  see  Grand 

[IX,  E.  4,  a] 


Rapids  V.  Burlingame,  102  Mich.  321,  60 
N.  W.  698. 

Compelling  further  return  see  infra,  IX,  E, 
4,  i. 

Motion  to  make  return  more  certain  see 

infra,  IX,  E,  4,  f,  (vii). 

72.  People  v.  Pearson,  3  111.  189,  33  Am. 
Dec.  445.  And  see  infra,  IX,  K,  3.  Contra, 
State  V.  Baird,  11  Wis.  260,  holding  that  re- 
lator is  not  entitled  to  a  peremptory  writ 
where  he  has  not  sought  to  enforce  a  return. 

73.  Illinois. —  Illinois,  etc.,  Ganal  v.  Peo- 
ple, 12  111.  248,  52  Am.  Dec.  488,  holding 
that  the  petition  on  which  the  alternative 
issues  need  not  be  answered. 

Iowa. —  State  v.  Johnson  Gounty,  10  Iowa 
157,  74  Am.  Dec.  381  (holding  that  matters 
of  defense  must  be  presented  by  a  return  to 
the  alternative  writ,  not  by  demurrer  to  the 
information  for  the  writ)  ;  State  v.  Bailey,  7 
Iowa  390  (holding  that  the  return  should  be 
to  the  alternative  writ,  not  to  thfe  informa- 
tion). 

Michigan. —  People  v.  La  Grange  Tp.,  2 
Mich.  187. 

Mississippi. —  Jones  v.  Gibbs,  51  Miss.  401. 

Nevada. —  See  State  v.  Gracey,  11  Nev.  223. 

Pennsylvania. —  Umsted  v.  Conner,  12  Pa. 
Go.  Gt.  405,  holding  that  the  rule  to  show 
cause  why  an  alternative  writ  should  not 
issue  is  not  to  be  answered.  And  see  Gom. 
V.  Norton,  3  Kulp  231. 

United  States.— V.  S.  v.  Schurz,  102  U.  S. 
378,  26  L.  ed.  167. 

And  see  supra,  IX,  E,  3,  a. 

74.  Ex  p.  Gandee,  48  Ala.  386;  State  v. 
McGullough,  3  Nev.  202.  And  see  People  v. 
La  Grange  Tp.,  2  Mich.  187;  State  v.  Gracey, 
11  Nev.  223;  and  supra,  IX,  E,  3,  a. 

75.  Alabama. —  Eco  p.  Gandee,  48  Ala.  386. 
Colorado. —  Vincent  v.  Hinsdale  Gounty,  12 

Golo.  App.  40,  54  Pac.  393. 

Connecticut. —  Williams  v.  New  Haven,  68 
Gonn.  263,  36  Atl.  46;  Brainard  v.  Staub,  61 
Gonn.  570,  24  Atl.  1040. 

Illinois. —  People  v.  Mt.  Morris,  145  111. 
427,  34  N.  E.  144;  Illinois  Gent.  R.  Go.  v. 
People,  143  111.  434,  33  N.  E.  173,  19  L.  R. 
A.  119;  People  v.  Mercer  Gounty,  51  111.  191; 
Silver  v.  People,  45  111.  224. 

Indiana. —  Parscouta  v.  State,  165  Ind. 
484,  75  N.  W.  970;  State  v.  Burnsville  Turn- 
pike Go.,  97  Ind.  416;  Glarke  Gounty  v.  State, 
61  Ind.  75. 

Kansas. —  State  v.  Jefferson  Gounty,  11 
Kan.  66. 

Michigan. —  People  v.  La  Grange  Tp.,  2 
Mich.  187. 

Missouri. —  State  v.  Beyers,  41  Mo.  App. 
503. 
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has  been  substituted  for  the  return  by  statute."^^  Accordingly  the  return  or 
answer  is  in  general  respects  governed  by  the  rules  of  pleading  applicable  to  tlie 
plea  or  answer  in  an  action  at  law.*^ 

b.  Who  May  Make.'^  The  return  should  be  made  by  the  officer  or  body  to 
whom  the  writ  is  directed.^^  If  an  official  body  is  the  respondent,  the  return 
must  ba  made  not  by  its  individual  members,  but  by  the  body  in  the  aggregate  in 
its  official  capacity.^ 


Nevada. —  State  v.  Gracey,  11  Nev.  223. 
New  Jersey. —  State  r.  Sheridan,  43  N.  J. 
L.  82. 

New  York. —  People  v.  Order  of  American 
Star,  53  N.  Y.  Super.  Ct.  66. 

Utah.— hymnn  v.  Martin,  2  Utah  136. 

West  Virginia. — Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  595. 

Wisconsin. —  State  v.  Jennings,  56  Wis.  113, 
14  N.  W.  28. 

An  answer  to  a  rule  to  show  cause  why  an 
alternative  writ  should  not  issue  is  not  a 
return,  especially  where  no  alternative  writ 
ever  issues.  Armstrong  r.  Miller,  Wright 
(Ohio)  559;  U.  S.  v.  Schurz,  102  U.  S.  378. 

Return  as  demurrer. — If,  however,  respond- 
ent contends  that  the  facts  stated  in  the 
alternative  writ  are  insufficient  in  law  to 
entitle  relator  to  the  relief  sought,  the  re- 
turn may  be  in  the  nature  of  a  demurrer. 
Vincent  v.  Hinsdale  County,  12  Colo.  App. 
40,  54  Pac.  393;  People  v.  Miner,  46  111.  384; 
People  V.  Salomon,  46  111.  333. 

76.  People  v.  Crabb,  156  111.  155,  40  N.  E. 
319;  People  r.  Mt.  Morris,  145  111.  427,  34 
N.  E.  144;  Chicago,  etc.,  R.  Co.  v.  Suffern, 
129  111.  274,  21  N.  E.  824;  Cristman  v. 
Peck,  90  111.  150;  Highwav  Com'rs  v.  Gib- 
son, 7  111.  App.  231;  Sudler  v.  Lankford,  82 
Md.  142,  33  Atl.  455;  Legg  r.  Annapolis,  42 
Md.  203;  State  v.  Marks,  6  Lea  (Tenn.)  12; 
Clement  v.  Canfield,  28  Vt.  302.  And  see 
supra,  IX,  E,  3,  a. 

The  answer  to  an  order  to  show  cause, 
which  in  ^Michigan  is  substituted  for  the  al- 
ternative writ,  is  made  by  affidavits.  People 
V.  La  Grange  Tp.,  2  Mich.  187. 

77.  Connecticut. —  Brainard  v.  Staub,  61 
Conn.  570,  24  Atl.  1040. 

Illinois.— Veople  v.  Crabb,  156  111.  155,  40 
N.  E.  319. 

Nebraska. —  State  v.  Baushausen,  49  Nebr. 
358,  68  N.  W.  950. 

Nevada. —  State  v.  Gracev,  11  Nev.  223; 
State  V.  McCullough,  3  Nev!'  202. 

Neto  Jersey. —  State  v.  Sheridan,  43  N.  J. 
L.  82. 

New  Mexico. —  Conklin  v.  Cunningham,  7 
N.  M.  445,  456,  38  Pac.  170. 

Neio  York. —  People  v.  Baker,  35  Barb.  105, 
14  Abb.  Pr.  19. 

Utah. —  Lyman  v.  Martin,  2  Utah  136. 

Wisconsin. —  State  v.  Kellogg,  95  Wis.  672, 
70  N.  W.  300. 

Presumptions. — Ordinarily  the  presumption 
ia  in  favor  of  the  return  rather  than  against 
it.  Springfield  v.  Hampden  County,  lO  Pick. 
(Mass.)  59;  Atty.-Gen.  v.  Sanilac  County, 
42  Mich.  72,  3  N.  W.  260.  But  every  in- 
tendment is  made  against  a  return  that  fails 
[29] 


to  answer  material  allegations  of  the  writ. 
Chicago,  etc.,  R.  Co.  v.  Suffern,  129  111.  274, 
21  N.  E.  824;  People  v.  Mercer  County,  51 
111.  191;  People  V.  Kilduff,  15  111.  492,  60 
Am.  Dec.  769;  Board  of  Trade  v.  Nelson,  62 
111.  App.  541;  People  v.  Horton,  46  111.  App. 
434;  State  v.  Alexander,  115  Tenn.  156,  90 
S.  W.  20;  Harris  v.  State,  96  Tenn.  496,  34 
S.  W.  1017. 

78.  Who  may  sign  and  verify  see  infra, 
IX,  E,  4,  d. 

79.  California. —  People  v.  San  Francisco, 
27  Cal.  655. 

Kentucky. —  Mitchell  v.  Campbell,  94  Ky. 
347,  22  S.  W.  549,  15  Ky.  L.  Rep.  163,  hold- 
ing that  a  stranger  to  the  proceeding  cannot 
answer. 

Missouri. —  State  v.  Burkhardt,  59  Mo.  75, 
holding  that  a  stranger  to  the  proceeding 
cannot  make  a  return. 

Neio  Jersey. —  Mercer  County  v.  Pennsyl- 
vania R.  Co.,  41  N.  J.  L.  250. 

Wisconsin. —  State  v.  Shea,  70  Wis.  104,  35 
N.  W.  319,  holding  that  an  answer  filed  by 
a  stranger  to  the  action  cannot  supply  the 
want  of  an  answer  by  respondent. 

England. —  Rex  p. "^Bailey,  1  Keb.  33;  Rex 
r.  Abingdon,  12  Mod.  308,  2  Salk.  431. 

See  33  Cent.  Dig.  tit.  "  Mandamus."  §  356. 

A  return  filed  as  in  respondent's  behalf  by 
attorneys  of  the  court  is  presumed  to  be  re- 
spondent's return,  and  cannot  be  stricken  out 
on  the  mere  suggestion  of  relator  that  it  is 
not  respondent's  return.  State  v.  Wickham, 
65  Mo.  634;  State  v.  Edwards,  11  Mo.  App. 
152.  And  see  People  v.  San  Francisco,  27 
Cal.  655.  If,  however,  an  answer  purports 
to  have  been  drafted  by  attorneys  and  not 
to  have  been  submitted  to  respondent  for 
approval,  it  will  not  be  considered.  Douglass 
i\  Manistee  Cir.  Judge,  42  Mich.  495,  4  N.  W. 
225. 

80.  California. —  People  v.  San  Francisco, 
27  Cal.  655. 

Indiana. —  Clarke  County  v.  State,  61  Ind. 
75. 

North  Carolina. —  Lander  v.  McMillan,  53 
N.  C.  174;  McCoy  v.  Harnett  County,  49 
N.  C.  180. 

Ohio. —  State  v.  Brown  County  Ct.  of  C. 
PI.,  1  Ohio  Dec.  (Reprint)  20,  1  West.  L.  J. 
163,  holding  that  if  a  court  is  the  respondent, 
the  judges  thereof  must  answer  collectively 
as  a  court. 

England. —  Rex  v.  Baily,  1  Keb.  33  (hold- 
ing that  if  the  writ  is  directed  to  the  alder- 
men, bailiffs,  and  commonalty  of  a  munici- 
pality, the  bailiffs  and  capital  burgesses, 
without  the  commonaltv,  cannot  make  a  re- 
turn) ;  Rex  V.  Abingdon,  12  Mod.  308,  2  Salk. 
431  (holding  that  the  mayor  of  a  respondent 
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e.  Time  For  Making.  The  time  for  filing  a  return  to  an  alternative  writ  or 
for  answering  the  pleading  that  has  in  some  states  been  substituted  for  the  alter- 
native writ  is  generally  lixed  by  the  court  in  its  discretion,^^  although  in  some 
jurisdictions  the  matter  is  regulated  by  statute.^^  The  time  for  filing  a  return  or 
answer  as  originally  fixed  may  be  extended  by  the  court  in  a  proper  case.^ 


municipality  cannot  answer  for  it  unless  the 
majority  of  the  members  of  the  body  con- 
sent) . 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  356. 

Answers  of  the  individual  members  will  he 
stricken  from  the  files  on  motion.  People 
San  Francisco,  27  Cal.  655;  Clarke  County 
Com'rs  V.  State,  61  Ind.  75;  Lander  \j.  Mc- 
Millan, 53  N.  C.  174;  McCoy  v.  Harnett 
County,  49  N.  C.  180. 

If  two  answers  are  filed,  each  in  form  the 
answer  of  the  respondent  body,  the  court  will 
ascertain  which  is  the  true  answer.  People 
V.  San  Francisco,  27  Cal.  655.  See,  however. 
Rex      Abingdon,  12  Mod.  308,  2  Salk.  431. 

If  respondent  board  is  equally  divided  as 
to  M^hat  shall  be  the  return,  the  court  may 
permit  a  return  to  be  filed  by  individual 
members  in  addition  to  the  return  purporting 
to  be  that  of  the  board.  People  v.  New  York 
Bd.  of  Police,  107  N.  Y.  235,  13  N.  E.  920 
[affirming  46  Hun  296]. 

If  the  writ  is  directed  to  the  individual 
members  of  a  board  as  well  as  to  the  board 
itself,  the  members  may  make  individual  re- 
turns in  addition  to  that  made  by  the  board. 
People  V.  Board  of  Police,  46  Hun  (N.  Y.) 
296  iaffirmed  in  107  N.  Y.  235,  13  N.  E. 
920]. 

If  respondents  do  not  constitute  a  corporate 
body  they  may  answer  separately,  although 
the  duty  sought  to  be  enforced  devolves  on 
them  jointly.    People  v.  Holden,  91  111.  446. 

The  majority  of  the  members  of  the  re- 
spondent body  may  answer  for  the  body  (Peo- 
ple V.  San  Francisco,  27  Cal.  655;  Lander  ?;. 
McMillan,  53  N.  C.  174;  McCoy  v.  Harnett 
County  Justices,  49  N.  C.  180;  State  v.  Sec- 
tion 2d,  Wright  (Ohio)  559.  And  see  Rex 
V.  Abingdon,  12  Mod.  308,  2  Salk.  431),  and 
it  is  their  answer  that  will  govern  in  case 
other  answers  are  filed  in  respondent's  be- 
half (People  V.  San  Francisco,  supra.  And 
see  Lander  v.  McMillan,  supra). 

The  answer  need  not  aver  that  the  body 
formally  adopted  it  as  their  answer,  where 
it  is  such  in  form.  People  v.  San  Francisco, 
27  Cal.  655. 

The  fact  that  one  member  of  the  body 
verifies  the  answer  does  not  of  itself  show 
it  to  be  his  individual  answer.  People  v. 
San  Francisco,  27  Cal.  655. 

81.  Illinois. —  People  v.  Brooks,  57  111.  142, 
holding  that  such  time  for  return  is-  fixed  by 
the  court  as  may  be  reasonable  and  just. 

ISlorth  Carolina. —  Lutterloh  v.  Cumberland 
County,  65  N.  C.  403;  State  v.  Jones,  23 
N.  C.  129. 

Oklahoma. —  In  re  Brown,  2  Okla.  590,  39 
Pac.  469,  holding  that  a  deifendant  in  a  dis- 
barment proceeding  is  not  entitled  to  twenty 
days'  time,  the  time  allowed  to  answer  the 
ordinary  summons  under  the  code,  but  may 

[IX,  E,  4,  e] 


be  cited  to  appear  and  answer  within  any 
time  that  gives  him  a  reasonable  opportunity 
to  be  heard. 

Pennsylvania. —  Childs  v.  Com.,  3  Brewst. 
194,  holding  that  respondent  must  be  allowed 
a  sufficient  time  after  issuance  of  the  alter- 
native writ. 

M^est  Virginia. —  Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  595. 

United  States. —  Wisdom  v.  Memphis,  30 
Fed.  Cas.  No.  17,903,  2  Flipp.  285. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  357. 

It  rests  in  the  discretion  of  the  court 
whether  respondent  will  be  allowed  to  file  a 
return  after  the  return-day  or  whether  a 
peremptory  writ  will  at  once  issue.  People 
V.  Judges  Ulster  County,  1  Johns.  (N.  Y.) 
64;  Fisher  v.  Charleston,  17  W.  Va.  628. 

To  what  term  of  court  writ  may  be  made 
returnable. —  In  Illinois  if  an  original  pro- 
ceeding in  the  supreme  court  concerns  the 
public  interest  the  writ  is  made  returnable 
to  the  term  at  which  the  application  is  made; 
but  if  the  proceeding  be  of  a  merely  private 
nature  the  writ  is  made  returnable  at  the 
succeeding  term.  People  v.  Thistlewood,  103 
111.  139.  In  Maryland  the  court  may  en- 
tertain the  case  on  the  first  day  of  the  terra, 
and,  if  the  exigency  of  the  case  requires  it, 
provide  for  the  return  of  the  writ  at  an 
early  day  in  the  same  term,  the  time  for  re- 
turn being  in  the  sound  discretion  of  the 
court.  Harwood  v.  Marshall,  10  Md.  451.  In 
Tennessee,  where  the  application  is  made  in 
vacation,  the  writ  is  returnable  to  the  next 
term  of  court,  and  where  the  application  is 
made  in  term-time  the  writ  is  returnable  to 
the  same  term,  and  this  is  the  rule  folloM'ed 
by  the  federal  courts  sitting  in  that  district. 
Wisdom  V.  Memphis,  30  Fed.  Cas.  No. 
17,903,  2  Flipp.  285.  In  Texas  the  writ  may 
be  made  returnable  to  the  same  term  at  which 
it  was  granted  (Fitzhugh  v.  Custer,  4  Tex. 
391,  51  Am.  Dec.  728;  Bradley  v.  McCrabb, 
Lall.  (Tex.)  504),  and  this  rule  is  followed  by 
the  federal  courts  sitting  in  that  state 
(Hitchcock  V.  Galveston,  48  Fed.  640). 

Whether  the  writ  may  be  made  returnable 
in  vacation  of  court  see  Judges,  23  Cyc.  551. 

English  practice  see  Rex  v.  St.  Andrew,  7 
A.  &  E.  281,  34  E.  C.  L.  163;  Anonymous,  2 
Salk.  434  [cited  in  Johnson  v.  State,  1  Ga. 
271]  ;  Rex  v.  Dover,  Str.  407.  And  see  Fitz- 
hugh V.  Custer,  4  Tex.  391,  51  Am.  Dec.  728; 
Bradley  v.  McCrabb,  Dall.  (Tex.)  504. 

Notice  to  respondent  see  infra,  IX,  F,  3,  f. 

82.  See  the  statutes  of  the  different  states. 
And  see  Brunswick  v.  Dure,  59  Ga.  803; 
People  V.  Brotherhood  of  Stationary  Engi- 
neers, 12  N.  Y.  Suppl.  362,  19  N.  Y.  Civ. 
Proc.  175. 

83.  State  V.  Rahway  Tax  Assessors,  51 
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d.  Signature  and  Vepifieation.  At  common  law  the  return  need  not  be 
signed.^  It  has  been  held  that  if  respondent  is  a  municipality  the  return  need 
not  bear  its  common  seal,^^  but  that  the  return  of  a  respondent  court  should  be 
made  under  its  seal.^^  The  return  need  not  be  verified  in  the  absence  of  statute  ^ 
or  rule  of  court  to  the  contrarj.^^  The  remedy  for  failure  to  verify  the  return 
where  verification  is  required  is  a  motion  to  strike  the  pleading  from  the  files.^ 

e.  Service.  In  some  states  it  is  the  practice  to  serve  a  copy  of  the  return  on 
relator.^^ 

f.  Form  and  Contents  —  (i)  Ik  General.  Unless  the  return  shows  per- 
formance of  the  act  sought  to  be  en  forced  it  must  show  valid  reasons  for 
respondent's  failure  or  refusal  to  perform  the  act.^^  Respondent  may  plead  by 
way  of  traverse^  or  by  way  of  confession  and  avoidance ;     and  in  the  absence  of 


N.  J.  L.  279,  17  Atl.  122;  People  v.  Black- 
hurst,  60  Hun  (N.  Y.)  63,  15  N.  Y.  Suppl. 
114  {semhle)  ;  People  v.  Judges  Westchester 
County  Ct.  of  C.  PL,  4  Cow.  (N.  Y.)  73.  And 
see  McEeod  r.  Scott,  21  Oreg.  94,  26  Pac. 
1061,  29  Pac.  1. 

Allowance  of  time  for  further  return  see 
infra,  IX,  E,  4,  i. 

Compelling  further  return  see  infra,  IX, 
E,  4,  i. 

Compelling  return  where  none  is  filed  see 
s-upra,  IX,  E,  4,  a. 

Time  for  filing  amended  return  see  infra, 
IX,  E,  4,  i. 

84.  Lydston  r.  Exeter,  12  Mod.  126;  Thet- 
ford  s  Cases,  1  Salk.  192. 

If  signing  is  necessary  the  return  may  be 
signed  by  counsel  for  respondent.  People  c. 
San  Francisco,  27  Cal.  655.  And  see  supra, 
note  79. 

85.  Lydston  v.  Exeter,  12  Mod.  126;  Thet- 
ford's  Cases,  1  Salk.  192. 

86.  State  t:  Brown  County  Ct.  of  C.  PL, 
1  Ohio  Dec.  (Reprint)  20,  1  West.  L.  J.  163. 

87.  Alabama. —  Tallapoosa  Com'rs'  Ct.  v. 
Tarver,  21  Ala.  661. 

Arkansas. —  See  Parsel  v.  Barnes,  25  Ark. 
261. 

Indiana. —  State  f.  Morris,  103  Ind.  101,  2 
N.  E.  355. 

Missouri. —  State  v.  Wickham,  05  Mo.  634 ; 
State  V.  Edwards,  11  Mo.  App.  152. 

Neio  York. —  People  v.  Order  of  American 
Star,  53  N.  Y.  Super.  Ct.  66,  semhle. 

United  States. —  Ex  p.  Bradstreet,  4  Pet. 
102,  7  L.  ed.  796,  holding  that  a  judge  need 
not  swear  to  a  return  of  his  reasons  why  he 
refused  to  sign  a  bill  of  exceptions. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  346. 

See,  however,  Watkins  v.  Kirchain,  10  Tex. 
375. 

An  answer  consisting  of  matter  of  record 
need  not  be  sworn  to.  Watkins  v.  Kirchain, 
10  Tex.  375. 

Any  member  of  a  respondent  board  may 
verify  the  return  if  verification  is  necessary. 
People  V.  San  Francisco,  27  Cal.  655,  semhle. 
And  see  supra,  note  80. 

88.  See  the  statutes  of  the  different  states. 
And  see  People  l\  Thirteenth  Judicial  Dist. 
Ct.,  33   Colo.   77,   79   Pac.   1014;  State 
Marks,  6  Lea  (Tenn.)  12. 

89.  State  r.  Sumter  County  Com'rs,  22 
Fla.  1. 


90.  State  v.  Maxwell,  19  Fla.  31.  And  see 
Parsel  v.  Barnes,  25  Ark.  261. 

91.  See  the  statutes  of  the  different  states. 
In  South  Carolina  it  is  the  practice  in  the 

supreme  court  to  let  relator  have  a  copy  of 
the  return  some  time  before  the  hearing. 
State  V.  Kelly,  41  S.  C.  551,  22  S.  E.  1007. 

92.  See  supra,  IX,  E,  4,  a. 
Performance  of  the  duty  is  sufficiently  set 

forth  by  averring  with  certainty  and  clear- 
ness that  respondent  has  complied  with  the 
mandate  of  the  writ,  substantially  following 
the  mandatory  clause  of  the  writ.  State  v. 
Vvilliams,  69  Ala.  311. 

93.  People  v.  Chenango,  8  N.  Y.  317  (hold- 
ing that  where  an  objection  to  the  validity 
of  a  law  arises  from  the  failure  of  the  legis- 
lature to  comply  with  constitutional  pro- 
visions, and  this  is  not  apparent  from  the 
act  itself,  it  can  be  taken  advantage  of  only 
by  alleging  it  distinctly  in  the  return)  ;  Peo- 
ple i\  Ulster  County,  32  Barb.  (N.  Y.)  473; 
Com.  V.  Pittsburgh,"  34  Pa.  St.  496 ;  State  t\ 
Lean,  9  Wis.  279. 

The  return  must  show  a  complete  legal 
right  in  respondent  to  refuse  obedience  to  the 
command  of  the  alternative  writ.  Williams 
v.  New  Haven,  68  Conn.  263,  36  Atl.  61; 
Woodruff  V.  New  Y'ork,  etc.,  E,.  Co.,  59  Conn. 
C3,  20  Atl.  17.  It  must  show  not  merely 
what  would  be  a  prima  facie  right  in  re- 
spondent in  the  absence  of  any  allegation 
to  the  contrary,  but  must  show  a  right  to  re- 
fuse obedience  in  view  of  the  allegations  of 
the  writ.  Williams  v.  New  Haven,  supra-, 
State  l\  Beyers,  41  Mo.  App.  503. 

If  the  return  is  manifestly  false,  frivoloUv<?, 
or  calculated  to  embarrass  or  delay  the  rem- 
edy sought,  it  will  be  quashed  on  motion  and 
a  peremptory  writ  will  be  awarded.  State 
'C.  Jersey  City  Bd.  of  Public  Works,  45  N.  J.  L. 
465.  Return  held  not  to  be  frivolous  see 
Johnston  v.  Cleaveland  County,  67  N.  C.  101. 

The  return  is  sufficient  if  it  contains  a  full 
and  certain  answer  to  all  the  allegations  ex- 
pressly made  in  the  petition  for  it,  and  dis- 
closes a  fair  legal  reason  why  the  mandamus 
should  not  be  obeyed.  Springfield  v.  Hamp- 
den County  Com'rs,  10  Pick.  (Mass.)  59; 
Kell  r.  Rudy,  1  Pa.  Super.  Ct.  507.  And  see 
Welchans  r.  Shirk,  98  Pa.  St.  17  [reversing 
12  Lane.  Bar  135]. 

94.  See  infra,  IX,  E,  4,  f,  (ii). 

95.  See  infra,  IX,  E,  4,  f,  (m). 
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a  demurrer  or  motion  to  quash  ^  lie  must  plead  in  one  way  or  the  other  else  no 
defense  is  presented.^^  The  sufficiency  of  the  return  depends  on  its  substance 
rather  than  its  form/^  although  in  a  few  states  certain  formal  requirements  must 
be  observed. 

(ii)  Traverses  on  Denials}  Eespondent  may  answer  by  way  of  traverse 
w  denial  of  the  matters  set  forth  in  the  petition  or  writ.^  Denials  must  be 
single  ;^  and  at  common  law  a  general  denial  in  the  return  is  a  nullity,^  although 
the  rule  is  otherwise  in  some  states.^  Respondent  need  not  traverse  any  fact  or 
answer  for  any  breach  of  duty  not  set  out  or  assigned  in  tiie  writ.^ 

(in)  Confession  and  Avoidance.  Instead  of  traversing  the  matters  set 
forth  in  the  alternative  writ  or  petition,  respondent  may  plead  by  way  of  con- 
fession and  avoidance,"^  and  if  he  relies  on  new  matter  excusing  non-perform- 
ance of  tlie  commands  of  the  writ,  this  must  be  set  up  in  the  return.*^  Great 


96.  See  infra,  IX,  E,  6. 

97.  Alabama. —  Ex  p.  Candee,  48  Ala.  386. 
Arkansas, —  Levy  v.  Inglish,  4  Ark.  65. 
Colorado. — People  v.  Grand  County,  6  Colo. 

202. 

Florida. —  Canova  v.  State,  18  Fla.  512. 

Illinois. —  People  v.  Cook  County,  180  111. 
160,  54  N.  E.  164;  Chicago,  etc.,  R.  Co.  v. 
Suffern,  129  111.  274,  21  N.  E.  824;  Chicago 
Bd.  of  Trade  v.  Nelson,  62  111.  App.  541. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  State, 
37  Ind.  489. 

Mississippi. —  Swan  v.  Gray,  44  Miss.  393. 

New  York. —  Albany  Commercial  Bank  c. 
New  York  Canal  Com'rs,  10  Wend.  25. 

Pennsylvania. —  Com.  v.  Allegheny  County 
Com'rs,  37  Pa.  St.  277. 

Wisconsin. —  State  v.  Eaton,  11  Wis.  29. 

98.  For  forms  of  answer  or  return  see 
People  V.  Lothrop,  3  Colo.  428;  Incker  v. 
Iredell  County,  46  N.  C.  451. 

Demurrer  treated  as  answer  see  supra,  IX, 
E,  4,  a. 

99.  Ex  p.  Geter,  141  Ala.  323,  37  So.  341 
(holding  that  a  return  on  typewriter  paper 
instead  of  transcript  paper,  in  violation  of  n 
rule  of  the  supreme  court,  will  not  be  con.- 
sidered);  State  v.  Judge  New  Orleans  Pro- 
bate Ct.,  2  Rob.  (La.)  418  (holding  that  the 
answer  to  a  rule  to  show  cause  issuing  out 
of  the  suprenie  court  to  the  judge  of  an  in- 
ferior court  must  be  in  writing)  . 

1.  Negative  pregnant  see  infra,  IX,  E,  4, 

f,  (VII). 

Traverse  of  return  see  infra,  IX,  E,  5. 

3.  Illinois. —  People  v.  Salomon,  46  111. 
333;  Ohio,  etc.,  R.  Co.  V.  People,  32  111.  App. 
69. 

Indiana. —  Boone  County  t\  State,  61  Ind. 
379;  Clark  County  v.  State,  61  Ind.  75. 

loioa. —  Chance  v.  Temple,  1  Iowa  179. 

Mississippi. — Beard  v.  Lee  County,  51  Miss. 
542 ;  Swan  V.  Gray,  44  Miss.  393. 

New  York. —  People  V.  Ft.  Edward  High- 
way Com'rs,  11  How.  Pr.  89. 

Pennsylvania. —  Keasy  v.  Bricker,  60  Pa. 
St.  9. 

Tennessee. —  State  v.  Williams,  110  Tenn. 
549,  75  S.  W.  948,  64  L.  R.  A.  418. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Dallas,  98 
Tex.  396,  84  S.  W.  648,  70  L.  R.  A.  850. 

United  States. —  Ex  p.  Newman,  14  Wall. 
152,  20  L.  ed.  877. 
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3.  U.  S.  V.  Bayard,  5  Mackey  (D.  C.)  428; 
HarAVOod  v.  Marshall,  10  Md.  451. 

A  denial  in  the  conjunctive  is  bad.  People 
V.  Goldstein,  37  N.  Y.  App.  Div.  550,  56  N.  Y. 
Suppl.  306. 

4.  IMay  v.  Finley,  91  Tex.  352,  43  S.  W. 
257;  Sansom  v.  Mercer,  68  Tex.  488,  5  S.  W. 
62,  2  Am.  St.  Rep.  505 ;  Burrell  v.  Blanchard, 
(Tex.  Civ.  App.  1899)  51  S.  W.  46;  Pearsall 
V.  Wooles,  (Tex.  Civ.  App.  1899)  50  S.  W. 
959. 

5.  Wood  V.  State,  155  Ind.  1,  55  N.  E.  959 
(semhle)  ;  Indianapolis,  etc.,  R.  Co.  v.  State, 
37  Ind.  489  (semhle)  ;  Taylor  v.  Chickasaw 
County,  74  Miss.  23,  19  So.  834  {semUe)  ; 
State  V.  Moss,  35  Mo.  App.  441. 

In  South  Dakota  it  was  held  that  an  an- 
swer which  denies  "  each  and  all  the  alle- 
gations in  the  affidavit  contained,  except  such 
as  are  hereinafter  admitted  or  qualified,"  al- 
though not  a  form  of  pleading  to  be  encour- 
aged, has  grown  into  such  frequent  use  that 
it  would  be  unwise  and  unfair  to  litigants 
and  attorneys  for  the  court  to  hold,  Avithout 
premonition,  that  such  an  answer,  unassailed 
by  motion  or  otherwise,  constitutes  no  de- 
nial. Hardy  v.  Purington,  6  S.  D.  382,  61 
N.  W.  158. 

G.  Springfield  v.  Hampden  County,  10  Pick. 
(Mass.)  59;  Bufltalo,  etc.,  R.  Co.  v.  Com.,  120 
Pa.  St.  537,  14  Atl.  443. 

7.  Illinois. —  People  v.  Salomon,  46  111. 
333. 

Indiana. —  Boone  County  v.  State,  61  Ind. 
379;  Clarke  County  v.  State,  61  Ind.  75. 

Mississippi. —  Beard  i\  Lee  County,  51 
Miss.  542;  Swan  v.  Gray,  44  Miss.  393. 

New  York. —  People  v.  Ft.  Edward  High- 
way Com'rs,  11  How.  Pr.  89. 

Pennsylvania. —  Keasy  v.  Bricker,  60  Pa. 
St.  9. 

United  States. —  Ex  p.  Newman,  14  Wall. 
152,  20  L.  ed.  877. 

8.  Woodruff  V.  New  York,  etc.,  R.  Co.,  59 
Conn.  63,  20  Atl.  17  (holding  that  where  the 
facts  taken  by  themselves  will  produce  a  cer- 
tain legal  result,  but  by  reason  of  some  ex- 
traneous incidents  affecting  them  they  do 
not  produce  that  result,  those  incidents  are 
not  put  in  issue  by  a  mere  denial  of  the 
facts;  and  where  a  Jegal  right  to  refuse 
obedience  to  the  writ  can  be  shown  in  no  other 
way  than  by  setting  forth  such  incidental 
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strictness  of  pleading  is  required  in  returns  which  set  up  matter  of  confession  and 
avoidance.^ 

(iv)  Admissions — (a)  Li  General.  Relator  is  entitled  to  the  benefit  of  all 
admissions  made  by  respondent  in  tlie  return.^*^ 

(b)  Admissions  From  Failure  to  Deny.  All  such  allegations  of  the  petition 
and  recitals  of  the  alternative  writ  are  as  material  and  well  pleaded  are  taken  to 
be  true  unless  respondent  denies  them  ;     and  the  same  occurs  w^iere  attempted 


matter,  a  return  Avhich  fails  to  specifically 
plead  it  is  bad)  ;  People  v.  Roverts,  45  N.  Y. 
App.  Div.  145,  61  N.  Y.  Suppl.  148  (holdiii<( 
that  a  defense  that  petitioning  contractors 
have  an  adequate  remedy  in  the  right  to  a 
determination  of  the  claim  payment  of  which 
is  souglit  to  be  enforced  by  mandamus  should 
be  set  up  in  the  return  )  ;  Matter  of  Reb- 
becchi,  51  Misc.  (N.  Y.)  403,  100  N.  Y. 
Suppl.  513  (holding  that  an  answer  to  a 
petition  to  compel  a  gas  company  to  fur- 
nish gas  at  the  statutory  rate,  alleging  that 
such  rate  would  give  the  company  very  little 
above  the  average  cost  of  the  service  and 
would  not  serve  in  yielding  an  adequate  re- 
turn, so  that  the  company  would  be  deprived 
of  its  property  without  just  compensation 
and  without  due  process  of  law,  is  insufficient 
in  failing  to  allege  the  facts  from  which  the 
court  might  determine  the  question  of  ade- 
quacy). 

Proceedings  for  restoration  to  membership. 

—  Where  one  who  has  been  expelled  from  a 
corporation  or  society  seeks  restoration  by 
mandamus,  the  return  should  set  out  all  the 
facts  necessary  to  show  that  relator  was  re- 
moved for  a  legal  cause  and  in  a  legal  man- 
ner. State  V.  Hiram  Grand  Lodge  F.  &  A.  M., 
2  Pennew.  (Del.)  21,  43  Atl.  520;  Society 
for  Visitation,  etc.  v.  Com.,  52  Pa.  St.  125, 
91  Am.  Dec.  139;  Com.  v.  German  Soe.  for 
Mut.  Support,  etc.,  15  Pa.  St.  251 ;  Green  v. 
Afiican  M.  E.  Soc,  1  Serg.  &  R.  (Pa.)  254. 

Proceedings  relating  to  municipal  claims. — 
A  city  excusing  non-payment  of  a  claim  ad- 
mitted to  be  just  on  the  ground  that  the  rev- 
enues it  can  lawfully  raise  are  inadequate 
must  set  out  in  detail  all  the  items  of  its 
receipts  and  expenditures,  so  that  the  court 
can  see  that  it  is  not  the  fault  of  the  city 
that  the  debt  is  not  paid  and  that  the  city 
is  doing  all  it  can  to  pay  it.  Chicago  v. 
People,  215  111.  235,  74  N.  E.  137.  So  an 
answer  in  a  proceeding  to  compel  a  county 
auditor  to  issue  his  warrant  for  an  allow- 
ance made  by  the  county  board  to  a  con- 
tractor for  constructing  a  gravel  road,  alleg- 
ing that  before  demand  for  the  warrant  a 
resident  taxpayer  gave  notice  of  his  inten- 
tion to  appeal,  and  within  proper  time  filed 
his  affidavit  and  bond  for  appeal,  which  bond 
the  auditor  had  approved,  is  insufficient  in 
not  showing  that  the  affidavit  was  such  as 
the  statute  requires.  Matter  v.  Stout,  93 
Ind.  19.  And  if  the  failure  to  levy  a  tax  is 
excused  on  the  ground  that  the  case  is  within 
a  constitutional  limitation  of  municipal  pow- 
ers, but  the  section  containing  the  limitation 
also  contains  an  exception,  the  return  must 
not  only  show  that  the  case  is  within  the 
limitation,  but  also  that  it  is  not  within 


the  exception.  State  v.  Beyers,  41  Mo.  App. 
503.  However,  it  is' a  suincient  return  to  a 
mandate  to  an  ollicer  intrusted  with  the  draw- 
ing of  warrants  or  payment  of  claims  upon 
the  public  treasury  for  services  rendered  for 
him  to  state  that  there  is  no  money  in  the 
treasury  belonging  to  the  fund  on  which  the 
warrant  is  drawn  or  out  of  which  payment  is 
to  be  made,  it  not  being  necessary  to  state 
why  such  a  state  of  things  exists.  Cava- 
naugh  V.  Cass  School  Dist.,  6  Pa.  Co.  Ct.  35. 

9.  State  r.  Jacksonville,  22  Fla.  21. 
However,  the  return  to  an  alternative  writ 

to  compel  a  railroad  company  to  put  into 
operation  a  schedule  of  tariffs  prescribed  by 
the  railroad  commissioners  which  alleges 
positively  and  unequivocally  that  the  tarilfs 
so  prescribed  are  unreasonable  and  that  they 
do  not  give  the  company  compensation  for 
the  services  required  to  be  performed  by  it  is 
sufficient  to  tender  an  issue  as  to  the  reason- 
ableness of  the  rates  without  setting  up  all 
the  facts  bearing  on  the  question  of  reason- 
ableness. State  V.  Seaboard  Air  Line  R.  Co., 
(Fla.  1904)  37  So.  314. 

10.  People  V.  Pritchard,  19  Mich.  470; 
State  r.  Marks,  G  Lea  (Tenn.)  12  (so  hold- 
ing where  defendant  makes  a  return  by  an- 
swer under  oath)  ;  State  v.  Fetter,  12  Wis. 
566. 

11.  Illinois. —  Chicago  v.  People,  215  111. 
235,  74  N.  E.  137;  Cleary  v.  Hoobler,  207 
111.  97,  69  N.  E.  967 ;  People  v.  Cook  County, 
180  111.  160,  54  N.  E.  164;  Chicago,  etc.,  R. 
Co.  V.  Suffera,  129  111.  274,  21  N.  E.  824. 

Indiana. — Indianapolis,  etc.,  R.  Co.  v.  State, 
37  Ind.  489. 

Michigan. —  Berubc  v.  WTieeler,  128  Mich. 
32,  87  N.  W.  50.  And  see  Grand  Rapids  V. 
Burlingame,  102  Mich.  321,  60  N.  W.  698; 
Jones  V.  Detroit  Bd.  of  Education,  88  Mich. 
371,  50  N.  W.  309. 

Nebraska. —  State  i'.  Banshausen,  49  Nebr. 
558,  68  N.  W.  950;  Linch  v.  State,  30  Nebr. 
740,  47  N.  W.  88. 

xA'et-ada.— State  v.  Murphy,  (1906)  85  Pac. 
1004. 

New  Torfc.— People  v.  Wells,  89  N.  Y. 
App.  Div.  89,  85  N.  Y.  Suppl.  438 ;  Stutzbach 
r.  Coler,  62  N.  Y.  App.  Div.  219,  70  N.  Y. 
Suppl.  901  [affirmed  in  168  N.  Y.  416,  61 
N.  E.  697]  ;  People  r.  Dalton,  23  Misc.  2S)4, 
50  N".  Y.  Suppl.  1028  [affirmed  in  31  N.  Y. 
App.  Div.  630,  54  N.  Y.  Suppl.  1112]. 

OMo.— State  V.  Hawes,  43  Ohio  St.  16,  1 
N.  E.  1. 

Oklahoma. —  Pitzer  v.  Territory,  4  Okla. 
86,  44  Pac.  216. 

Tennessee. —  State  v.  Alexander,  115  Tenn. 
156,  90  S.  W.  20;  Harris  V.  State,  96  Tenn. 
496,  34  S.  W.  1017. 
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denials  iii  the  return  are  insufficient  in  law ;  as  for  instance  where  they  are 
lacking  in  distinctness  and  certaintj.^^ 

(v)  Allegation  of  Facts  as  Distinguished  Fuom  Conclusions  and 
Evidence.  Tlie  return  or  answer  must  set  out  the  facts  rehed  on  as  an  excuse 
for  non-perforinance  so  that  relator  may  traverse  them.^^  Accordingly  it  is  insuffi- 
cient if  it  states  conclusions  of  law  without  alleging  the  facts  on  which  they  are 
based.^*    Similarly  it  must  deny  facts;  a  denial  of  a  conclusion  of  law  unaccom- 


'Wisconsin. —  State  v.  Kellogg,  95  Wis.  672, 
70  N.  W.  300;  State  v.  Avery,  14  Wis.  122. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  349. 

If  an  answer  neither  admits  nor  denies  the 
allegations  of  the  petition,  those  allegations 
will  not  be  taken  as  true.  Hooper  r.  Creager, 
84  Md.  195,  35  Atl.  967^  1103,  36  Atl.  359,  35 
X.  R.  A.  202.  Contra,  People  v.  Crabb,  156 
111.  155,  40  N.  E.  319. 

12.  U.  S.  V.  Bayard,  5  Mackey  (D.  C.)  428; 
State  V.  Adams,  161  Mo.  349,  61  S.  W.  894; 
State  V.  McCullough,  3  Nev.  202;  May  v. 
Finley,  91  Tex.  352,  43  S.  W.  257 ;  Burrell  u. 
Blanchard,  (Tex.  Civ.  App.  1899)  51  S.  W. 
46. 

13.  People  V.  Ohio  Grove  Tp.,  51  111.  191. 

14.  California. —  People  v.  San  Francisco, 
27  Cal.  655,  allegation  in  general  terms  that 
an  ordinance  is  illegal  and  void. 

Connecticut. —  Woodruff  v.  New  York,  etc., 
B.  Co.,  59  Conn.  63,  20  Atl.  17. 

Delaivare. —  State  v.  Hiram  Grand  Lodge, 
2  Pennew.  21,  43  Atl.  520. 

District  of  ColumMa. —  U.  S.  v.  Bayard,  5 
Mackey  428. 

Florida.— "Raj  v.  Wilson,  29  Fla.  342,  10 
So.  613,  14  L.  R.  A.  773,  holding  that  a  re- 
turn that  the  warrants  whose  payment  is 
sought  are  spurious,  illegal,  and  void  is  in- 
sufficient as  being  a  mere  conclusion  of  law, 
as  is  a  return,  that  the  warrants  were  issued 
and  are  held  without  valuable  consideration, 
such  statement  being  made,  not  as  a  positive 
averment  of  such  fact,  but  as  an  inference  or 
argument  based  on  allegations  which  do  not 
support  the  inference  or  argument. 

Illinois.-- Chicago  v.  People,  215  111.  235, 
74  N.  E.  137;  People  v.  Ohio  Grove  Tp.,  51 
111.  191. 

Indiana. — Indianapolis,  etc.,  R.  Co.  v.  State, 
37  Ind.  489,  501,  holding  that  an  allegation 
of  a  conclusion,  deduction,  or  opinion  is  bad. 

Maryland. —  Harwood  v.  Marshall,  10  Md. 
451,  allegation  that  petitioner  did  not  take 
and  subscribe  the  oaths  "  before  the  Governor 
of  the  State,  in  manner  and  form  as  directed 
by  the  constitution  and  laws." 

Missouri. —  State  v.  Adams,  161  Mo.  349, 
61  S.  W.  894,  allegation  that  a  contract  had 
been  canceled  for  the  reason  that  the  re- 
lator had  failed  to  comply  "  therewith. 

Nebraska. —  Woodward  v.  State,  58  Nebr. 
598,  19  N.  W.  164. 

Nevada. —  State  v.  McCullough,  3  Nev.  202. 

New  Mexico. —  Conklin  v.  Cunningham,  7 
N.  M.  445.  38  Pac.  170. 

New  York. —  People  v.  Lyman,  69  N.  Y. 
App.  Div.  399,  74  N.  Y.  Suppl.  1106  (hold- 
ing that  a  denial  in  the  return  to  an  applica- 
tion to  compel  the  state  commissioner  of  ex- 
cise to  prepare  orders  for  the  payment  of  a 
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rebate  on  a  liquor  tax  certificate  that  the 
licensee  was  duly  tried  for  a  violation  of  the 
liquor  tax  law  and  discharged  is  insufficient, 
being  a  mere  legal  conclusion  that  the  dis- 
charge was  not  in  accordance  with  law)  ; 
People  V.  Sullivan  County,  56  N.  Y.  249, 
allegation  that  two  newspapers  were  "  duly 
designated "  and  that  the  papers  so  desig- 
nated "  fairly  represent  the  two  principal  po- 
litical parties  in  said  county");  People  v. 
Goldstein,  37  N.  Y.  App.  Div.  550,  56  N.  Y. 
Suppl.  306  (allegations  that  at  no  time  were 
the  books  in  question  kept  away  from  relator, 
and  that  they  were  open  for  his  inspection)  ; 
People  V.  Flagg,  16  Barb.  503  [reversed  on 
other  grounds  in  17  N.  Y.  584]  (holding  that 
a  return  in  a  proceeding  to  compel  a  city 
treasurer  to  draw  a  warrant  for  the  payment 
of  the  moneys  due  under  a  contract  between 
the  city  and  relator  alleging  in  general  terms 
that  relator  had  not  performed  the  contract 
in  manner  and  form  as  alleged  in  the  peti- 
tion is  bad)  ;  Matter  of  Guess,  16  Misc.  306, 
38  N.  Y.  Suppl.  91  (allegation  that  petitioner 
did  not  possess  the  qualifications  required  by 
law,  as  well  as  by  the  regulations  and  usages 
of  the  republican  party)  ;  People  v.  Argj^e, 
etc.,  Plank  Road  Co.,  11  How.  Pr.  89  (alle- 
gation that  the  law  under  which  relief  is 
claimed  is  unconstitutional  and  void).  And 
see  In  re  Freel,  38  N.  Y.  Suppl.  143. 

Oklahoma. —  Territory  v.  Cafl'rey,  8  Okla. 
193,  57  Pac.  204. 

Pennsylvania. —  Prospect  Brewing  Co.'s  Pe- 
tition, 127  Pa.  St.  523,  17  Atl.  1090  (holding 
that  a  return  to  a  writ  to  compel  the  grant- 
ing of  the  petition  of  a  corporation  for  a 
brewers'  wholesale  license,  setting  forth  that 
the  averment  of  the  petition  for  the  license 
was  incomplete,  inaccurate,  and  misleading, 
but  not  showing  in  what  respect;  that  the 
company  had  conducted  its  business  in  vio- 
lation of  law,  but  not  showing  what  law; 
that  the  company  w^as  not  a  fit  person  to  re- 
ceive the  license,  but  not  showing  a  cause  of 
disqualification  within  the  law;  and  that  the 
company  did  not  possess  a  good  moral  char- 
acter, but  not  averring  that  the  officers  and 
directors  thereof  were  men  of  bad  moral 
character,  is  insufficient)  ;  Com.  r.  Pitts- 
burgh, 34  Pa.  St.  496  (allegation  that  bonds 
were  not  transferred  in  accordance  with  the 
acts  of  assembly)  ;  Com.  v.  Pennsylvania  R. 
Co.,  6  Pa.  List.  266.  And  see  Com.  v.  Chit- 
tenden, 2  Pa.  List.  804,  13  Pa.  Co.  Ct.  362. 

i7*a7i.— Lyman  v.  Martin,  2  Utah  136. 

A  return  of  fraud  which  does  not  set  out 
the  facts  on  which  the  allegation  of  fraud 
is  based  is  insufficient.  Hendricks  v.  Johnson, 
45  Miss.  644;  People  v.  Earle,  47  How.  Pr. 
(N.  Y.)    370.    And  see  Com.  v.  Allegheny 
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panied  by  a  denial  of  tlie  facts  on  which  such  conchisiou  is  based  is  insufficient 
to  raise  an  issue.^^  Matters  of  evidence  should  not  be  alleged  in  the  return.  It 
is  the  ultimate  facts  on  which  the  defense  is  based,  and  not  the  evidentiary  facts 
tending  to  establish  them,  that  should  be  alleged. 

(vi)  Allegations  and  Denlils  on  Information  and  Belief.  The  cases 
are  not  in  accord  as  to  whether  the  allegations  and  denials  in  the  return  or  answer 
may  be  made  on  information  and  belief.  In  some  states  this  may  be  done;^'  but 
in  other  states  the  allegations  and  denials  must  be  made  positively,^^  save  under 
exceptional  circumstances.^^ 


County  Com'rs,  37  Pa.  St.  237 ;  Cousins  v. 
Warren  Borough  School  Dist.,  28  Pa.  Co.  Ct. 
381. 

15.  McConoughey  v.  Jackson,  101  Cal.  2G5, 
35  Pac.  803,  40  Am.  St.  Rep.  53  (holding 
that  in  a  proceeding  to  compel  the  drawing 
of  a  warrant  for  an  indebtedness  to  petitioner 
for  expenses  incurred  by  him  at  respondent's 
instance,  a  denial  of  indebtedness  to  peti- 
tioner without  a  denial  of  the  facts  in  regard 
to  the  expenses  incurred  by  him  is  a  denial 
of  a  conclusion  of  law  and  insufficient)  ; 
People  V.  San  Francisco,  27  Cal,  655  (holding 
that  if  the  complaint  avers  the  rendition  of 
a  judgment  against  defendant  by  a  court  of 
competent  jurisdiction,  and  states  the  char- 
acter of  the  judgment,  an  answer  denj^ing 
that  defendant  became  or  was  lawfully  bound 
by  the  judgment  is  only  a  denial  of  a  con- 
clusion of  law)  ;  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63,  20  Atl.  17;  State  v. 
McCullough,  3  Nev.  202. 

16.  Cook  V.  Tannar,  40  Conn.  378;  People 
V.  Ransom,  2  N.  Y.  490;  People  v.  Baker, 
14  Abb.  Pr.  (N.  Y.)  19;  People  v.  Metropoli- 
tan Bd.  of  Police,  9  Abb.  Pr.  (N.  Y.)  257; 
Commercial  Bank  v.  New  York  Canal  Com'rs, 
10  Wend.  (N.  Y.)  25. 

17.  People  V.  Alameda  County,  45  Cal.  395 
(holding  that  the  answer  to  a  petition  pre- 
sented to  the  supreme  court  may  deny  the 
allegations  of  the  petition  on  information 
and  belief)  ;  State  v.  Cooley,  58  jNIinn.  514, 
60  N.  W.  338  (holding  that  denials  on  in- 
formation and  belief  and  affirmative  allega- 
tions in  the  same  form  are  sufficient)  ;  State 
V.  Sherwood,  15  Minn.  221,  2  Am.  Rep.  116 
(holding  that  a  denial  of  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  matter  alleged  in  the  writ 
will  not  be  stricken  out  as  sham ) . 

A  disclaimer  of  knowledge  of  the  facts 
alleged  in  the  petition  is  sufficient  to  raise 
an  issue  (People  v.  Ryan,  17  Mich.  159,  hold- 
ing that  respondent  cannot  be  compelled 
under  oath  to  admit  or  deny  what  he  has 
no  means  of  knowing  with  certainty ) ,  when 
accompanied  by  a  denial  for  the  purposes  of 
the  suit  (Buffalo,  etc.,  R.  Co.  v.  Com.,  120 
Pa.  St.  537,  14  Atl.  443). 

In  New  York  respondent  may  in  the  re- 
turn to  the  alternative  writ  deny  any  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  the  matters  recited  in  the  writ 
(People  V.  Bricklayers'  Benev.,  etc.,  Union, 
20  N.  Y.  App.  Div.'S,  46  N.  Y.  Supnl.  648)  ; 
but  affidavits  filed  in  opposition  to  a  motion 
for  a  writ  are  insufficient  which  contain  alle- 


gations or  denials  on  information  and  belief 
(People  V.  New  York  Cent.,  etc.,  R.  Co.,  168 
N.  Y.  187,  61  N.  E.  172  [reversing  01  N.  Y. 
App.  Div.  494,  70  N.  Y.  Suppl.  684]  ;  People 
V.  Brooklyn,  77  N.  Y.  503,  33  Am.  Rep.  659, 
People  V.  York,  31  N.  Y.  App.  Div.  527,  52 
N.  Y.  Suppl.  401,  1060;  People  v.  Fulton 
County,  53  Hun  254,  6  N.  Y.  Suppl.  591; 
People  r.  Sturgis,  38  Misc.  433,  77  N.  Y. 
Suppl.  1008;  Matter  of  Reiss,  30  Misc.  234, 
62  N.  Y.  Suppl.  145;  People  v.  Guggenheimer, 
28  Misc.  735,  59  N.  Y.  Suppl.  913;  Matter 
of  Guess,  16  Misc.  306,  38  N.  Y.  Suppl.  91; 
People  V.  Paton,  20  Abb.  N.  Cas.  195;  People 
V.  Schuvler,  51  How.  Pr.  461;  In  re  Freel, 
38  N.  Y.  Suppl.  143;  People  v.  McGuire,  8 
N.  Y.  Suppl.  852  [reversed  on  other  grounds 
in  126  N.  Y.  419,  27  N.  E.  967]). 

Form  of  denial. —  A  statement  in  the  re- 
turn to  a  writ  to  compel  a  city  to  levy  a 
tax  to  pay  a  judgment  that  respondent  has 
no  knowledge  of  the  judgment  sufficient  to 
form  a  belief  and  therefore  denies  the  same 
is  not  sufficient,  but  the  denial  should  be 
of  any  knowledge  or  information  sufficient 
to  form  a  belief.  State  v.  Madison,  15  Wis. 
30. 

18.  Ray  v.  Wilson,  29  Fla.  342,  10  So.  613, 
14  L.  R.  A.  773;  State  v.  Sumter  County 
Com'rs,  22  Fla.  1;  Cleary  v.  Hoobler,  207 
111.  97,  69  N.  E.  967;  People  v.  Crabb,  156 
111.  155,  40  N.  E.  319;  State  v.  Trammel,  106 
Mo.  510,  17  S.  W.  502;  State  v.  Williams, 
96  Mo.  13,  8  S.  W.  771. 

Presumptive  knowledge. —  If  respondent  as 
an  officer  has  presumptive  knowledge  of  the 
facts  he  cannot  allege  ignorance  thereof.  Mc- 
Conoughev  v.  Jackson,  101  Cal.  265,  35  Pac. 
863,  40  Am.  St.  Rep.  53;  People  v.  Lake 
County,  12  Colo.  89,  19  Pac.  892;  Creager 
r.  Hooper,  83  Md.  490,  35  Atl.  159.  And 
see  Cousins  v.  Warren  Borough  Scliool  Dist., 
28  Pa.  Co.  Ct.  381. 

19.  State  i\  Sumter  County  Com'rs,  22 
Fla.  1  (holding  that  the  rule  requiring  pleas 
to  be  sworn  to  does  not  restrict  a  defendant 
to  pleading  matters  of  defense  which  are 
within  his  personal  knowledge)  ;  People  v. 
York,  31  N.  Y.  App.  Div.  527,  52  N.  Y. 
Suppl.  1060. 

The  sources  of  information  and  grounds  of 
belief  must  be  given,  else  an  allegation  or 
denial  on  information  and  belief  is  insuf- 
ficient. People  V.  Coler,  48  N.  Y.  App.  Div. 
492,  62  N.  Y.  Suppl.  964;  People  v.  York, 
31  N.  Y.  App.  Div.  527,  52  N.  Y.  Suppl. 
1060;  Douglas  v.  McLean,  25  Pa.  Super.  Ct. 
9;  Cousins  v.  Warren  Borough  School  Dist., 
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(vii)  Certainty.  The  return  or  answer  to  the  writ  must  be  certain  and 
specific.^    This  rule  applies  both  to  its  affirmative  allegations     and  to  its 


28  Pa.  Co.  Ct.  381;  Miller  v.  Hawk,  7  Lack. 
Leg.  N.  (Pa.)  125. 

20.  State  v.  Jones,  10  Iowa  65;  Bailey  f. 
Behrant,  3  Okla.  219,  41  Pac.  575;  Miller 
V.  Hawk,  7  Lack.  Leg.  N.  (Pa.)  125;  Com. 
V.  Pittsburgh,  33  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
316. 

The  affidavits  used  in  opposition  to  a  mo- 
tion for  mandamus  must  likewise  be  specific 
and  definite.  Matter  of  Guess,  IG  Misc. 
(N.  Y.)  300,  38  N.  Y.  Suppl.  91. 

Where  the  answer  takes  the  place  of  the 
return  it  is  not  required  to  be  more  certain 
or  specific  than  was  required  in  the  return. 
Legg  V.  Annapolis,  42  Md.  203. 

Illustrations. —  In  proceedings  to  compel  a 
judge  to  sign  a  certificate  of  evidence,  it  is 
insufficient  to  answer  that  the  certificate  pre- 
sented did  not  contain  all  the  evidence,  but 
the  evidence  omitted  should  be  pointed  out 
with  reasonable  certainty  in  order  that  the 
court  may  shape  its  order  to  meet  the  emer- 
gency.   People  V.  Horton,  46  111.  App.  434. 
So  a  return  to  a  writ  commanding  a  bill  of 
exceptions  to  be  sealed  which  avers  that  the 
bill  is  not  a  true  bill  of  exceptions  and  does 
not  state  the  exceptions  in  manner  and  form 
as  they  were  taken  in  the  case  is  bad  for 
uncertainty  in  not  stating  in  what  respect 
the  exceptions  are  deficient.    Reichenbach  v. 
Ruddach,   121  Pa.  St.  18,  15  Atl.  448.  A 
return  in  proceedings  to  restore  a  member 
which  states  in  general  terms  that  he  was 
expelled  for  violation  of  duty  without  speci- 
fying the  charges  on  which  he  was  convicted 
is  bad.    Com.  f.  Philadelphia,  6  Serg.  &  R. 
(Pa.)    469.    So  a  return  in  proceedings  to 
compel  the  restoration  of  a  person  as  minis- 
ter of  a  church  should  set  forth  with  pre- 
cision and  certainty  the  rules  of  the  church 
excusing  compliance  with  the  writ.  Brosius 
V.  Renter,  1  Harr.  &  J.   (Md.)   551,  2  Am. 
Dec.  534.   And  a  return  to  a  mandamus  to 
restore  common  councilmen  that  they  were 
chosen  yearh   and  that  before  the  coming 
of  the  writ  they  were  chosen  and  continued 
for  a  year  and  at  the  end  of  the  year  were 
duly  removed  from  their  offices  by  the  elec- 
tion of  others  is  bad  for  uncertainty  in  fail- 
ing to  show  the  time  they  were  elected,  so 
that  it  might  appear  that  they  were  not  re- 
moved before  the  year  expired.  Rex  v.  Ches- 
ter, 5  Mod.  10.    In  proceedings  against  the 
city  controller  to  compel  him  to  sign  a  war- 
rant for  money  due  under  a  municipal  con- 
tract, an  answer  denying  that  any  contract 
had  been  entered  into  between  the  city  and 
relator  as  required  by  a  certain  statute  should 
state  specifically  the  defense  relied  on,  if  its 
meaning  is  that  the  contract  as  entered  into 
in  fact  was  not  in  accordance  with  the  re- 
quirements of  the  statute.   Com.  i;.  Philadel- 
phia, 176_  Pa.  St.  588,  35  Atl.  195.  And  in 
a  proceeding  to  compel  a  corporation  to  levy 
a  tax  to  pay  a  judgment  a  vague  allegation 
in  the  return  that  it  has  property  subject 
to  levy  is  of  no  force  where  the  writ  sets 
out  a  return  nulla  bona.  Cole  v.  East  Green- 
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wich  Fire  Engine  Co.,  12  R.  I.  202.  Where, 
in  proceedings  to  compel  a  county  superin- 
tendent to  countersign  a  school-board's  cer- 
tificate of  fitness  of  a  candidate  for  a  state 
teacher's  certificate,  the  answer  avers  peti- 
tioner's disability  without  specifying  in  what 
respect  he  is  deficient,  sets  forth  that  his 
marks  on  the  annual  examination  did  not 
entitle  him  to  a  professional  certificate,  and 
that  his  success  and  zeal  as  a  teacher  were 
not  such  as  to  warrant  the  granting  of  a 
certificate,  it  was  deficient  in  particularity 
and  certainty.  Donaldson  v.  York  County 
School  Superintendent,  8  Pa.  Dist.  185. 

Return  held  to  be  sufficiently  certain  see 
Hempstead  f.  Underbill,  20  Ark.  337;  Dem- 
ment  v.  Rokker,  126  111.  174,  19  N.  E.  33; 
State  V.  Elwood,  12  Wis.  551.  Under  the 
discretionary  power  vested  in  commissioners 
to  grant  or  refuse  a  license  to  keep  a  bar- 
room it  is  not  necessary  in  a  mandamus 
proceeding  against  them  for  an  alleged  fail- 
ure to  perform  their  duty  in  that  respect 
that  the  return  should  state  with  certainty 
anything  more  than  the  fact  that  they  have 
made  an  examination,  and  that  on  such  ex- 
amination they  believe  that  a  license  should 
not  be  granted  to  the  petitioners,  either  be- 
cause they  are  not  fit  persons  or  because  a 
bar-room  should  not,  as  a  matter  of  public 
interest,  be  licensed  in  the  place  proposed  by 
the  relator.  If,  however,  the  facts  upon 
which  their  decision  is  based  are  stated,  the 
rule  as  to  certainty  does  not  apply  to  them. 
U.  S.  V.  Douglass,  19  D.  C.  99.  In  a  proceed- 
ing to  compel  the  county  authorities  to  issue 
bonds  to  a  railroad  company  in  pursuance 
of  a  vote  of  the.  people  of  the  county,  a  return 
setting  up  that  the  majority  cast  at  the 
election  in  favor  of  subscription  was  more 
than  made  up  of  illegal  votes;  that  a  ma- 
jority of  the  legal  votes  was  against  the 
subscription  and  that  the  apparent  majority 
was  entirely  composed  of  illegal  and  fraudu- 
lent votes  cast  by  persons  who  were  not 
entitled  to  vote;  and  that  the  railroad  com- 
pany before  entering  into  liabilities  on  the 
faith  of  such  vote  had  notice  that  a  majority 
of  the  legal  votes  was  against  the  subscrip- 
tion, is  sufficient  without  going  into  detail 
and  stating  the  reasons  why  the  votes  were 
illegal  and  fraudulent.  People  v.  Logan 
Countv,  63  HI.  374. 

21.  Chicago  v.  People,  215  111.  235,  74 
ISr.  E.  137  (holding  that  general  statements 
are  insufficient)  ;  Chicago,  etc.,  R.  Co.  v. 
Suflfern,  129  111.  274,  21  N.  E.  824;  Chicago 
Bd.  of  Trade  v.  Nelson,  62  111.  App.  541; 
People  V.  Horton,  46  111.  App.  434  (holding 
that  a  return  should  not  be  in  general  terms 
without  alleging  specificallv  the  facts  relied 
on)  ;  State  v.  Allison,  155  Mo.  325,  56  S.  W. 
467;  Matter  of  Reiss,  30  Misc.  (N.  Y.)  234, 
62  N.  Y.  Suppl.  145;  Reg.  v.  St.  Andrew, 
10  A.  &  E.  736,  37  E.  C.  L.  388;  Reg.  v. 
Southampton,  1  B.  &  S.  5,  101  E.  C.  L.  5 
( holding  that  the  return  must  be  very  minute 
in  showing  why  respondent  did  not  do  what 
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denials.'^^  At  common  law  the  highest  degree  of  certainty  is  required  ;  but  this 
rule  has  been  relaxed  in  most  states,  and  now  the  same  certainty,  neither  more 
nor  less,  is  generally  required  as  is  necessary  in  ordinary  actions  at  law.^*  Gen- 
eral allegations  in  an  answer  are  sufficient  where  they  are  not  more  so  than  the 
allegations  of  the  petitioti  to  which  they  are  a  reply .^^  An  argumentative  return  is 
bad^'^'^  The  facts  must  be  stated  directly  and  not  inferentially  or  argumentatively,^'^ 
and  denials  must  be  made  in  the  same  way.^  As  a  rule  the  mode  of  objecting 
to  a  return  which  is  bad  for  uncertainty  is  by  motion  to  make  it  more  detinite.'"^^ 


he  was  commanded ) .  And  see  cases  cited 
passim,  IX,  E,  4.  f,  (vii). 

22.  U.  S.  V.  Bayard,  5  Mackey  (D.  C.) 
428;  Harwood  v.  Marshall,  10  Md.  451.  And 
see  cases  cited  passim,  IX,  E,  4,  f,  (vii). 

23.  Com.  r.  Chittenden,  2  Pa.  Dist.  804,  13 
Pa.  Co.  Ct.  362;  Rex  v.  Abingdon,  12  Mod. 
401.  And  see  Cullem  r.  Latimer,  4  Tex.  329. 

Certainty  to  every  intent  is  necessary. — 
U.  S.  V.  Bayard,  5  Mackey  (D.  C.)  428;  Har- 
wood V.  Marshall,  10  Md.  451;  Prospect 
Brewing  Co.'s  Petition,  127  Pa.  St.  523,  17 
Atl.  1090;  Rex  r.  Norwich,  2  Salk.  432. 

Greater  certainty  is  required  than  in  an 
ordinary  plea  in  bar. —  People  v.  Ohio  Grove 
Tp.,  51  111.  191;  People  f.  Horton,  40  111. 
App.  434.  And  see  State  v.  Beyers,  41  Mo. 
App.  503. 

24.  State  v.  Hiram  Grand  Lodge  of  F.  & 
A.  M.,  2  Pennew.  (Del.)  21,  43  Atl.  520; 
Brosius  r.  Renter,  1  Harr.  &  J.  (Md.)  551, 
2  Am.  Dec.  534;  Fisher  r.  Charleston,  17 
W.  Va.  595. 

Certainty  to  a  common  intent  is  requisite 
and  sufficient.  People  v.  Baker,  35  Barb. 
(N.  Y.)  105,  14  Abb.  Pr.  19;  Central  Dist., 
etc.,  Tel.  Co.  r.  Com.,  114  Pa.  St.  592,  7 
Atl.  926;  Com.  i\  Alleghenv  Countv,  32  Pa. 
St.  218;  Kell  r.  Rudy,  1  Pa.  Super.'  Ct.  507; 
Com.  r.  School  Directors,  4  Pa.  Dist.  314; 
Carlisle  School  Dist.  v.  Humrich,  18  Pa.  Co. 
Ct.  322.  And  see  Douglas  v.  McLean,  25 
Pa.  Super.  Ct.  9. 

The  facts  must  be  pleaded  with  such  a 
degree  of  certainty  as  to  enable  the  court  to 
determine  M^hether  they  are  sufficient  in  law 
to  justify  respondent  in  failing  to  do  the 
act  sought  to  be  enforced.  Ex  p.  Candee,  48 
Ala.  386;  Tallapoosa  Com'rs  Ct.  v.  Tarver, 
21  Ala.  661;  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63,  20  Atl.  17;  State  v. 
Bloxham,  33  Fla.  482,  15  So.  227;  Ray  v. 
Wilson,  20  Fla.  342,  10  So.  613,  14  L.  R.  A. 
773;  Polk  County  v.  Johnson,  21  Fla.  577; 
State  V.  Jones,  10  Iowa  65. 

25.  Houston,  etc.,  R.  Co.  v.  Dallas,  (Tex. 
1905)  84  S.  W.  648.  And  see  Miller  v.  Canal 
Com'rs.  21  Pa.  St.  23. 

26.  Delaicare. —  State  v.  Hiram  Grand 
Lodge  F.  &  A.  M.,  2  Pennew.  21,  43  Atl. 
520. 

Illinois. —  People  i>.  Holden,  91  111.  446; 
People  V.  Horton,  46  111.  App.  434. 

Maryland. —  Creager  v.  Hooper,  83  Md.  490, 
35  Ati.  159. 

Nevada. —  State  r.  McCullough,  3  Nev.  202. 

Pennsylvania. —  Com.  v.  Pennsvlvania  R. 
Co.,  6  Pa.  Dist.  266. 

Enqland. —  Reg.  r.  Hereford,  6  Mod.  309, 
2  Salk.  701. 


27.  Florida.— v.  Wilson,  29  Fla.  342, 
10  So.  013,  14  L.  R.  A.  773. 

Indiana. —  Copeland  r.  State,  126  Ind.  51, 

25  X.  E.  806. 

Maryland. —  Brosius  r.  Renter,  1  Harr.  & 
J.  551,  2  Am.  Dec.  534. 

New  Mexico. —  Conklin  v.  Cunningham,  7 
X.  M.  445,  38  Pac.  170. 

New  York. —  People  v.  Board  of  Sup'rs,  10 
Abb.  Pr.  233;  People  v.  New  York,  18  How. 
Pr.  152  [affirmed  in  21  How.  Pr.  288]  ;  Com- 
mercial Bank  v.  New  York  Canal  Com'rs,  10 
Wend.  25. 

Pennsylvania. —  Kaine  v.  Com.,  101  Pa.  St. 
490;  Societv  for  Visitation,  etc.  v.  Com.,  52 
Pa.  St.  125^  91  Am.  Dec.  139;  Com.  v.  Alle- 
gheny County  Com'rs,  37  Pa.  St.  1:37;  Com. 
V.  Allegheny  County,  32  Pa.  St.  218;  Douglas 
r.  McLean,  25  Pa.  Super.  Ct.  9;  Com.  v. 
Chittenden,  2  Pa.  Dist.  804,  13  Pa.  Co.  Ct. 
362;  Cousins  v.  Warren  Borough  School  Dist., 
28  Pa.  Co.  Ct.  381 ;  Miller  v.  Hawk,  7  Lack. 
Leg.  N.  125. 

However,  presimiptions  may  be  indulged 
from  facts  alleged  in  the  return.  State  v. 
Douglas  County,  148  Mo.  37,  49  S.  W.  862. 

28.  Delaware. — State  v.  Pan  American  Co., 
(1904)  61  Atl.  399. 

District  of  Columbia. —  U.  S.  v.  Bayard,  5 
Mackev  428. 

/ZZtnoj's.— Stone  t\  Kellogg,  165  111,  192, 
46  X\  E,  222,  56  Am,  St.  Rep.  240  [affirming 
62  111.  App.  444]. 

Maryland. —  Harwood  v.  Marshall,  10  Md. 
451. 

Missouri. —  State  v.  Adams,  161  Mo.  349, 
61  S.  W.  894;  State  v.  Allison,  155  Mo.  325, 
56  S.  W.  467.  See,  however,  State  v.  State 
Bd.  of  Health,  103  Mo.  22,  15  S.  W.  322. 

Nebraska. —  State  v.  Jaynes,  19  Nebr.  161, 

26  N.  W.  711. 

New  York. —  People  v.  Board  of  Police,  46 
Hun  296  [affirmed  in  107  N.  Y.  235,  13  N.  E. 
920]. 

Pennsylvania. —  Kaine  v.  Com.,  101  Pa.  St. 
490;  Com.  V.  Allegheny  Countv,  37  Pa.  St. 
277. 

Virginia. —  Com.  v.  Fairfax  County  Ct.,  2 
Va.  Cas.  9. 

See,  however,  Tallapoosa  County  Ct.  V. 
Tarver,  29  Ala.  414;  San  Luis  Obispo  County 
r.  Gage,  139  Cal.  398,  73  Pac.  174;  Wood 
r.  State,  155  Ind.  1,  55  X\  E.  959;  Indi- 
anapolis, etc.,  R.  Co.  V.  State,  37  Ind.  489. 

A  negati\  e  pregnant  is  bad.  People  v.  Gold- 
stein, 37  N.  Y.  App.  Div.  550,  56  N.  Y. 
Suppl.  306.  And  see  Silverthorne  r.  Warren 
R.  Co.,  33  N.  J.  L.  372. 

29.  State  v.  Douglas  County,  148  Mo.  37, 
49  S.  W.  862;  Hardy  v.  Purington,  6  S.  D. 
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(viii)  Imresponsiveness  AND  Evasiveness.  If  the  return  or  answer  is  not 
responsive  to  the  allegations  of  the  writ  or  petition  it  is  insufRcient.'^  Accordingly 
it  is  l)ad  if  it  is  evasive  in  its  denials  or  allegations.^^ 

(ix)  Redundancy  and  Immateriality.  Inunaterial  or  redundant  matter 
in  the  return  or  answer  will  be  struck  out  on  ]notion.^^  Where  the  petition  con- 
tains immaterial  averments,  the  denial  of  such  averments  is  not  ground  for  refusing 
the  writ,  no  material  averments  being  denied. 

(x)  Reference  to  Extraneous  Papers.  The  return  must  as  a  rule  be 
complete  in  itself  without  reference  to  other  papers.^* 

g.  Matters  Occurring  Pendente  Lite.  Matters  arising  after  the  institution  of 
the  proceeding  may  be  pleaded  by  respondent  in  defense.^^ 


382,  61  N.  W.  158;  Cleveland  v.  U.  S.,  Ill 
Fed.  341,  49  C.  C.  A.  383. 

30.  People  v.  Goldstein,  37  N.  Y.  App.  Div. 
550,  56  N.  Y.  Suppl.  306 ;  Matter  of  Kebecchi, 
51  JMisc.  (N.  Y.)  327,  100  N.  Y.  Suppl.  335; 
Gorgas  v.  Blackburn,  14  Ohio  252 ;  Douglas 
V.  McLean,  25  Pa.  Super.  Ct.  9;  U.  S.  v.  Iowa 
City,  7  Wall.  (U.  S.)  313,  19  L.  ed.  79.  And 
see  Lo^-o;  v.  Annapolis,  42  Md.  203. 

31.  F^on4a.— State  v.  Rose,  26  Fla.  117, 
7  So.  370;  State  v.  Jacksonville,  22  Fla.  21. 

Illinois. —  People  v.  Holden,  91  111.  446; 
People  V.  Horton,  46  111.  App.  434. 

Maryland. —  Harwood  v.  Marshall,  10  Md. 
451. 

Michigan. —  Atty.-Gen.  v.  Sanilac  Sup'rs,  42 
Mich.  72,  3  N.  W.  260,  holding  that  if  the 
allegations  of  the  return  are  evasive  respond- 
ent will  be  bound  by  them  according  to 
the  interpretation  evidently  intended.  Com- 
pare Potter  V.  Homer,  59  Mich.  8,  26  N.  W. 
208;  People  v.  Kalamazoo  Cir.  Judge,  39 
Mich.  301,  holding  that  the  only  redress  the 
supreme  court  can  give  for  an  evasive  answer 
to  an  order  to  show  cause  is  a  peremptory 
mandamus  and  costs. 

Mississippi. —  Hendricks  v.  Johnson,  45 
Miss.  644. 

Missouri. —  State  f.  Scliofield,  41  Mo.  38. 

Montana. —  State  v.  Second  Judicial  Dist. 
Ct.,  22  Mont.  438,  56  Pac.  865. 

NeiD  York. —  Pierce,  etc.,  Mfg.  Co.  r.  Bleck- 
wenn,  62  Hun  265,  16  N".  Y.  Suppl.  768  [af- 
firmed in  131  N.  Y.  570,  30  N.  E.  67]  ;  In  re 
Williamsburgh,  1  Barb.  34;  Martin  v.  Wil- 
liam J.  Johnston  Co.,  12  N.  Y.  Suppl.  844, 
25  Abb.  N.  Cas.  350  [reversed  on  other 
grounds  in  128  N.  Y.  605,  27  N.  E.  1017], 
62  Hun  557,  17  N.  Y.  Suppl.  133  [affirmed 
in  133  N".  Y.  692,  31  N.  E.  627]  ;  People  v. 
White,  11  Abb.  Pr.  168. 

Pennsylvania. —  Kaine  v.  Com.,  101  Pa.  St. 
490;  Society  for  Visitation  of  Sick,  etc.,  v. 
Com.,  52  Pa.  St.  125,  91  Am.  Dec.  139; 
Com.  V.  Allegheny  Countv  Com'rs,  37  Pa.  St. 
277;  Miller  v.  Hawk,  7  Lack.  Leg.  N.  125. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  354. 

A.  return  is  not  evasive  if  its  denials  are  as 
broad  as  the  allegations  of  the  petitions. 
Com.  V.  Dickinson,  83  Pa.  St.  458.  And  where 
a  petition  to  comj^el  a  circuit  judge  to  make 
a  further  return  on  appeal  alleges  that  pe- 
titioner took  oral  exceptions  on  the  trial  to 
the  failure  of  the  court  to  give  certain  in- 
structions prayed  for  by  him,  a  return  is 
not  evasive  which  states  that  the  judge  re- 
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jected  the  instrvictions,  substituting  his  own 
general  charge,  "  to  which  action  of  the  court 
no  exception  was  taken,"  and  further  that 
the  bill  of  exceptions  signed  "  fully  and  fairly 
states  all  the  facts  attending  the  trial,  to 
the  best  of  his  knowledge,  belief  and  remem- 
brance." State  V.  Small,  47  Wis.  436,  2  N.  W. 
544. 

32.  Brainard  v.  Staub,  61  Conn.  570,  24 
Atl.  1040;  People  v.  Yt.  Edward  Highway 
Com'rs,  11  How.  Pr.  (N.  Y.)  89;  People 
Van  Leuven,  8  How.  Pr.  (N.  Y.)  358.  See, 
however,  Moon  r.  Wellford,  84  Va.  34,  4  8.  E. 
572. 

33.  Stutzbach  v.  Coler,  62  N.  Y.  App.  Div. 

219,  70  N.  Y.  Suppl.  901  [affirmed  in  168 
N.  Y.  416,  61  N.  E.  697].  And  see  Reg.  v. 
Balkwell,  6  U.  C.  Q.  B.  O.  S.  297. 

34.  See  cases  cited  infra,  this  note. 

Affidavits  submitted  with  the  return  can- 
not be  considered  ( State  v.  Pierce  County 
Super.  Ct.,  14  Wash.  203,  44  Pac.  331); 
although  attached  to  it  (Potter  v.  Homer,  59 
Mich.  8,  26  N.  W.  208). 

An  exhibit  which  is  not  the  foundation  of 
the  defense  cannot  be  considered.  Newton 
V.  Askew,  53  Ark.  476,  14  S.  W.  670;  Western 
Union  Tel.  Co.  v.  State,  165  Ind.  492,  76 
N.  E.  100,  3  L.  R.  A.  N.  S.  153. 

A  city  ordinance  must  be  pleaded  like  any 
other  fact,  and  its  terms  be  specifically  sefc 
out,  since  the  courts  do  not  take  judicial 
notice  thereof  and  a  mere  reference  to  it  in 
pleading  is  insufficient  to  bring  it  before  the 
court.  Com.  v.  ChHtenden.  2  Pa.  Dist.  804, 
13  Pa.  Co.  Ct.  362. 

It  is  sufficient  to  plead  in  substance  suc)i 
papers  as  respondent  relies  on  in  his  return. 
Copies  need  not  be  set  out.  People  Ran- 
som, 2  N.  Y.  490. 

Adoption  of  another's  return. —  Respondent 
may  as  part  of  his  return  adopt  a  return 
made  in  another  cause  pending  in  the  same 
court  by  another  officer  proceeded  against  by 
the  same  petitioner  for  the  same  demand. 
Rogers  v.  Mandeville,  20  Ga.  627.  So  one 
respondent  may  adopt  the  return  of  another 
respondent  in  the  same  cause.  People  v.  Hol- 
den, 91  111.  446. 

35.  Missouri. —  State  v.  Weeks,  93  Mo.  499, 
6  S.  W.  266. 

Nebraska. —  See  State  v.  Cole,  25  Nebr.  342, 
41  N.  W.  245. 

Nevada. —  State  v.  McCullough,  3  Nev.  202. 

New  York. —  People  v.  Baker,  35  Barb.  105: 
People    V.    Reading    Highway    Com'rs,  1 
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h.  Joinder  of  Defenses.  Respondent  maj  plead  as  many  defenses  as  lie  lias,^ 
provided  that  they  are  not  inconsistent.^^  However,  he  cannot  demur  and  plead 
to  the  merits  at  the  same  time  ;  ^  nor  can  he  plead  in  abatement  and  in  bar  at  the 
same  time.^^  However,  the  right  to  interpose  a  plea  in  abatement  is  not  waived 
by  demurring  to  the  relation  and  moving  to  quash,  where  the  fact  so  pleaded 
does  not  appear  on  the  face  of  the  relation.^ 

i.  Further  Return.^^  The  practice  is  not  uniform  as  to  making  a  further 
return  where  the  return  as  made  is  insufficient.  It  has  been  held  that  in  such  a 
case  the  court  may  allow  respondent  to  make  a  further  return,^"^  and  that  it  may 
compel  him  to  do  so."*^    In  other  states  the  practice  in  such  a  case  is  at  once  to 


Thomps.  &  C.  193;  People  r.  Baker.  14  Abb. 
Pr.  19. 

^Visconsin. —  Hawley  v.  Polk  County,  88 
Wis.  355,  60  N.  W.  2GG. 

United  States. —  Thompson  /■.  V.  S.,  103 
U.  S.  480,  2()  L.  ed.  521. 

36.  Alabama.— Ex  p.  Candee,  48  Ala.  386; 
Ex  p.  Selma,  etc.,  R.  Co.,  46  Ala.  230;  Talla- 
possa  Com'rs'  Ct.  v.  Tarver,  21  Ala.  661. 

Illinois. —  People  i'.  Horton,  46  111.  App. 
434. 

Kansas. —  Evans  v.  Thomas,  32  Kan.  469, 
4  Pae.  833. 

Maine. —  Dane  i\  Derby,  54  Me.  95,  89  Am. 
Dec.  722. 

Missouri. —  State  v.  Moss,  35  Mo.  App. 
441. 

New  Jersey. —  State  v.  Jersey  City  Bd.  of 
Public  Works,  45  N.  J.  L.  465. 

New  York. —  People  v.  Ulster  County,  32 
Barb.  473 ;  People  r.  Order  of  American  Star, 
53  N.  Y.  Super.  Ct.  66;  People  r.  Baker,  14 
Abb.  Pr.  19. 

United  States. —  Ex  p.  Newman,  14  Wall. 
152,  20  L.  ed.  877. 

England. —  Wright  v.  Fawcett,  4  Burr. 
2041;  Rex  v.  Cambridge,  4  Burr.  2008,  2 
T.  R.  456 ;  Reg.  v.  Norwich,  2  Salk.  436. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  351. 

Traverse  and  confession  and  avoidance. — 
Respondent  may  for  separate  defenses  both 
deny  the  allegations  of  the  writ  and  confess 
and  avoid  them.  School  Dist.  No.  4  v.  Peo- 
ple, 106  111.  App.  620;  Boone  County  v. 
estate,  61  Ind.  379;  Clarke  County  v.  State, 
61  Ind.  75.  But  a  single  paragraph  of  the 
return  cannot  both  deny  and  confess  and 
avoid.  Vandalia  R.  Co.  r.  State,  (Ind.  1906) 
76  N.  E.  980. 

Separate  statement  and  numbering. —  For 
the  purpose  of  the  application,  each  complete 
statement  of  facts  assigning  a  cause  why  the 
command  of  the  writ  ought  not  to  be  obeyed 
is  regarded  as  a  separate  defense  and  must 
be  separately  stated  and  numbered.  People 
V.  Wells,  89  N.  Y.  App.  Div.  89,  85  N.  Y. 
Suppl.  438 ;  People  v.  Order  of  American 
Star,  53  N.  Y.  Super.  Ct.  66.  And  the  mat- 
ter of  defense  should  be  so  presented  as  to 
admit  of  single  and  distinct  issues.  People 
V.  Baker,  14  Abb.  Pr.  (N.  Y.)  19. 

37.  Alalama. — Ex  p.  Candee,  48  Ala.  386. 
Illinois. —  People  v.  Horton,  46  111.  App. 

434. 

Maine. —  Dane  v.  Derby,  54  Me.  95,  89  Am. 
Dec.  722. 


Missouri. —  See  State  v.  Moss,  35  Mo.  App. 
441. 

NeiD  Jersey. —  State  v.  Jersey  City  Bd.  of 
Public  Works,  45 ;  N.  J.  L.  465*. 

New  York. —  People  v.  Baker,  14  Abb.  Pr. 
19;  People  v.  Board  of  Police,  9  Abb.  Pr. 
257,  holding  that  a  plea  that  relator  was 
duly  removed  from  office  is  not  consistent 
with  the  plea  that  he  was  never  duly  ap- 
pointed. 

England. —  Wright  r.  Fawcett,  4  Burr. 
2041;  Rex  v.  Cambridge,  4  Burr.  2008,  2 
T.  R.  456;  Reg.  r.  Pomfret,  10  Mod.  107; 
Reg.  V.  Norwich,  2  Salk.  436;  Rex  r.  York, 
5  T.  R.  66. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  351. 

By  statute  in  some  states  inconsistent  de- 
fenses may  be  interposed.  People  v.  Lothrop, 
3  Colo.  428. 

Defenses  held  not  to  be  repugnant  see 
Evans  r.  Thomas,  32  Kan.  469,  4  Pac.  833; 
Rex  V.  Taunton  St.  James,  Cowp.  413. 

38.  Brainard  v.  Staub,  61  Conn.  570,  24 
Atl.  1040,  nor  at  different  times  where  both 
are  pending  at  th6  same  time. 

The  rule  is  otherwise  in  Louisiana.  Union 
Oil  Co.  r.  Campbell,  48  La.  Ann.  1350,  20 
So.  1007;  ShaAV  r.  Howell,  18  La.  Ann.  195. 

39.  Silver  r.  People,  45  111.  224;  Com.  v. 
Thompson,  2  Leg.  Chron.  (Pa.)  394,  both 
holding  that  a  plea  in  abatement  is  waived 
bv  pleading  other  matter  in  bar.  Contra, 
State  r.  Smith,  (Mo.  1891)  15  S.  W.  614. 

40.  State  v.  Jennings,  56  W^is.  113,  14  N.  W. 
28. 

41.  Amendment  of  return  see  infra,  IX, 
E,  7. 

42.  State  v.  Jones,  10  Iowa  65;  U.  S.  v. 
Lafayette  County  Ct.,  26  Fed.  Cas.  No.  15,449, 
5  Dill.  288  note.  Compare  Kephart  v.  Peo- 
ple, 28  Colo.  73,  62  Pac.  946  (holding  that 
where  a  plea  in  bar  to  an  alternative  writ  is 
overruled,  ordinarily  respondent  should  be 
given  permission  to  answer,  but  that  the 
appellate  court  will  not  Hold  a  denial  of 
such  permission  to  be  an  abuse  of  discretion 
where  it  does  not  appear  w^hat  the  nature 
of  the  answer  was,  or  that  any  showing  was 
made  by  respondent  that  properly  invoked 
such  discretion)  ;  Brunswick  r.  Dure,  59  Ga. 
803. 

Leave  to  file  further  return  denied  see  State 
V.  Lafayette  County  Ct.,  41  Mo.  545. 

43.  State  v.  Williams,  99  Mo.  291,  12 
S.  W.  905;  Johnston  v.  Cleaveland  County, 
67  N.  C.  101. 
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issue  a  peremptory  writ/*  Altliongli  the  alternative  writ  is  amended  after 
return,  jet  respondent  will  not  be  allowed  to  make  a  further  return  if  no  new 
matter  is  presented  by  the  amendment.*^  If  the  original  return  is  sufficient,  the 
filing  of  an  additional  one  in  the  nature  of  a  demurrer  will  not  affect  the  sufficiency 
of  the  former.^^ 

j.  Set-Off  and  Counter-claim.    Set  offs  and  counter-claims  are  not  allowed  at 

common  law,"^^  but  the  practice  seems  to  be  otherwise  in  some  states/^ 

5.  Pleadings  Subsequent  to  Return  —  a.  At  Common  Law.  At  common  law 
before  the  statute  of  Anne  and  in  those  states  where  that  statute  was  not  adopted  or 
similar  statutes  were  not  enacted,  the  return  to  an  alternative  writ  of  mandamus 
was  conclusive.  ]^o  reply  or  traverse  was  permitted  and  relator's  only  remedv 
was  an  action  for  damages  for  a  false  return or  a  criminal  information  for  a 
false  return,^*^  and  then  if  the  return  was  falsitied  plaintiff  not  only  recovered  dam- 
ages equivalent  to  the  injury  sustained,  but  the  court  awarded  the  peremptory  writ.^^ 
b.  By  Statute.  But  by  the  statute  of  Anne  the  rule  was  changed  in  England,^^ 
and  it  was  enacted  that  tlie  prosecutor  or  relator  might  plead  to  or  traverse 
all  or  any  of  the  material  facts  averred  in  the  return,  defendant  having  liberty  to 
reply,  take  issue,  or  demur,  and  it  was  directed  that  such  further  proceedings 
might  be  had  as  raiglit  have  been  had  if  the  prosecutor  had  brought  his  action  on 
the  case  for  a  false  return.  Thus  mandamus  became  in  effect  a  personal  action 
against  defendant.^^    In  the  United  States  in  some  jurisdictions  this  statute  has 


44.  People  v.  Pearson,  3  IlL  189,  33  Am. 
Dec.  445 ;  People  t\  Ovenshire,  41  How.  Pr, 
(N.  Y. )  164  \_criticizing  and  limiting  People 
V.  New  York  C.  PL,  9  Wend.  429]  ;  Sanson  v. 
Mercer,  68  Tex.  488,  5  S.  W.  62,  2  Am.  St. 
Rep.  505;  Doolittle  v.  Cabell  County  Ct.,  28 
W.  Va.  158;  Fisher  v.  Charleston,  17  W.  Va. 
595.  And  see  People  v.  Judges  Columbia  C. 
PI.,  3  How.  Pr.  (N.  Y.)  30.  Contra,  Com.  v. 
Allegheny  County  Com'rs,  32  Pa.  St.  218. 

45.  Brainard  v.  Staub,  61  Conn.  570,  24 
Atl.  1040.  Compare  People  v.  Marsh,  21 
N.  Y.  App.  Div.  88,  47  N.  Y.  SuppL  395. 

46.  Dane  Derby,  54  Me.  95,  89  Am.  Dec. 
722. 

47.  Anderson  County  Ct.  v.  Stone,  18 
B.  Mon.  (Ky.)  848;  People  v.  Order  of 
American  Star,  53  N.  Y.  Super.  Ct.  66.  And 
see  Leavenworth  v.  Leavenworth,  etc.,  Water 
Co.,  62  Kan.  643,  64  Pac.  66 ;  State  v.  Wedge, 
28  Nev.  36,  78  Pac.  760. 

48.  Arkansas. —  Lusk  v.  Perkins,  48  Ark. 
238,  2  S.  W.  847;  Cope  v.  Collins,  37  Ark. 
049. 

Indiana. —  Florer  v.  State,  133  Ind.  453,  32 
N.  E.  829. 

Michigan. —  Aplin  v.  Shiaw^asse  County,  74 
Mich.  536,  42  N.  W.  143. 

Nebraska. —  Stenberg  v.  State,  48  Nebr. 
299,  67  N.  W.  190 ;  State  v.  Slocum,  34  Nebr. 
368,  51  N.  W.  969. 

Tennessee. —  State  v.  Alexander,  115  Tenn. 
156,  90  S.  W.  20. 

4:9. -Alabama. —  Tallapoosa  Com'rs'  Ct.  v. 
Tarver,  21  Ala.  661. 

Delaware. —  McCoy  v.  State,  2  Marv.  543, 
30  Atl.  81 ;  State  v.  Wilmington  Bridge  Co., 
3  Harr.  540. 

Louisiana. — State  v.  Susitanian  Portuguese 
Soc.,  15  La.  Ann.  73. 

Maine. —  Dane  v.  Derby,  54  Me.  95,  89  Am. 
Dec.  722. 
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Maryland. —  Harwood  v.  Marshall,  10  Md. 
451 ;  Brosius  v.  Renter,  1  Harr.  &  J.  551,  2 
Am.  Dec.  534. 

Mississippi. —  Swan  i;.  Gray,  44  Miss.  393; 
Beaman  r.  Leake  County  Bd.  of  Police,  42 
Miss.  237;  Swann  v.  Work,  24  Miss.  439; 
Attala  County  Bd.  of  Police  v.  Grant,  9  Sm. 
&  M.  77,  47  Am.  Dec.  102. 

North  Carolina. —  Tucker  v.  Iredell  County, 
46  N.  C.  451;  State  v.  King,  23  N.  C.  22. 

Vermont. —  Clement  l\  Graham,  78  Vt.  290, 
63  Atl.  146. 

See  34  Cent.  Dig.  tit.  "  Mandamus,"  §  355. 

Facts  relevant  to  the  subject  of  inquiry  are 
the  only  facts  which  are  taken  to  be  true. 
Carroll  f.  Tishamingo  County  Bd.  of  Police, 
28  Miss.  38. 

On  a  rule  to  show  cause  why  the  alterna- 
tive v/rit  should  not  issue  the  rule  as  to  the 
conclusive  character  of  a  return  has  no  appli- 
cation as  the  cause  shown  under  the  rule  to 
show  cause  is  not  a  return  to  a  mandamus 
in  legal  contemplation.  State  v.  Section  29, 
Wright  (Ohio)  559.  See  also  U.  S.  v.  Schurz, 
102  U.  S.  378,  26  L.  ed.  167.  In  the  case  first 
cited  the  writ  was  ordered  and  on  the  return 
thereto  the  rule  as  to  the  conclusiveness  of 
the  return  was  applied.  See  Universal  Church 
V.  Hamilton  Countv,  Section  Twenty-nine,  6 
Ohio  445,  27  Am.  l)ec.  267. 

50.  Dane  v.  Derbv,  54  Me.  95,  89  Am.  Dec. 
722. 

51.  Tallapoosa  Com'rs'  Ct.  v.  Tarver,  21 
Ala.  661 ;  Dane  v.  Derby,  54  Me.  95,  89  Am. 
Dec.  722;  Beard  v.  Lee  County,  51  Miss. 
542. 

The  peremptory  writ  is  of  right  when  the 
return  is  falsified  and  there  is  a  verdict  for 
plaintiff.    Buckley  v.  Palmer,  2  Salk.  430. 

53.  St.  9  Anne,  c.  20. 

53.  U.  S.  i\  Boutwell,  17  Wall.  (U.  S.) 
004,  21  L.  ed.  721. 
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been  adopted  ^  as  a  part  of  the  common  law,^^  or  practices  have  been  estabhsbed  by 
similar  statutes  under  which  the  proceeding  is  hke  an  ordinary  action  wherein  the 
return  is  not  conclusive  and  issues  are  made  by  pleading  to  the  return  or  the 
return  is  traversed  by  proof.^^    If  no  issue  is  made  on  the  return,  however,  by 


Damages  are  awarded  and  the  writ  issues 

as  in  an  action  for  a  false  return.  State  v. 
King,  23  N.  C.  22. 

54.  See  U.  S.  v.  Boutwell,  17  Wall.  (U.  S.) 
604,  21  L.  ed.  721,  as  to  the  practice  in  Mary- 
land. 

55.  Clement  f.  Graham,  78  Vt.  290,  G3  Atl. 
146.  But  in  Fitzhugh  f.  Custer,  4  Tex.  391, 
51  Am.  Dec.  728,  it  was  held  that  the  statute 
of  Anne  had  not  been  adopted  in  that  state 
and  that  no  other  statute  had  been  enacted 
containing  similar  provisions,  but  that  not- 
withstanding this  the  practice  of  considering 
the  return  to  a  rule  to  show  cause  why  a 
mandamus  should  not  issue  as  conclusive  and 
thereby  remitting  the  relator  to  an  action  on 
the  case  or  to  an  information  for  the  false 
return  was  repugnant  to  the  system  prevail- 
ing in  that  state  and  that  there  was  no  good 
reason  why  in  the  absence  of  statute  as  well 
as  by  statutory  sanction  a  relator  should 
be  driven  to  another  action  in  order  to  fal- 
sify a  return  if  it  is  proper  in  any  event  to 
do  this. 

56.  Alahama. —  Longshore  v.  State,  137 
Ala.  636,  34  So.  684. 

OoZomcZo.— Gillett  r.  People,  13  Colo.  App. 
553,  59  Pac.  72. 

Illinois. —  The  proceeding  is  begun  by  peti- 
tion and  service  of  summons  and  no  alterna- 
tive writ  issues  but  the  issues  are  made  by 
the  petition,  plea,  replication,  etc.,  as  in  other 
actions  at  law.  Mayor  v.  Briggs,  194  111.  435, 
62  N.  E.  778;  People  i:  Cook  County,  180 
111.  160,  54  N.  E.  164;  Highway  Com'rs  v. 
Gibson,  7  111.  App.  231. 

Indiana. —  Potts  r.  State,  75  Ind.  336. 

loiva. —  State  v.  Jones,  10  Iowa  65 ;  Chance 
t:  Temple,  1  Iowa  179. 

Kansas. —  The  present  action  of  mandamus 
is  not  only  the  old  common-law  proceeding 
of  mandamus,  but  it  is  also  the  old  common- 
law  action  on  the  case  for  the  false  return. 
It  is  the  two  proceedings  combined.  State  i\ 
Jefferson  County,  11  Kan.  66. 

Louisiana. — State  v.  Lusitanian  Portuguese 
Soc,  15  La.  Ann.  73,  issue  raised  by  return 
without  answer  or  reply. 

Mississippi. —  Beard  v.  Lee  County,  51 
Miss.  542  (under  a  statute  providing  that 
the  proceedings  in  mandamus  shall  be  in  all 
respects  "  like  those  in  an  ordinary  action 
for  the  recovery  of  damages  " )  ;  Haskins  v. 
Scott  County,  51  Miss.  406. 

Missouri. —  State  v.  Lockett,  54  Mo.  App. 
202. 

New  York. —  People  v.  Beebe,  1  Barb.  379 ; 
People  r.  Vail,  1  Wend.  38.  In  People  /;. 
Order  of  American  Star,  53  N.  Y.  Super.  Ct. 
66,  it  is  held  that  under  the  statute  then 
prevailing  there  was  a  verdict  as  in  an  action 
by  defendant  for  a  false  return. 

North  Carolina. —  Tucker  v.  Iredell  County, 
46  N.  C.  451;  State  v.  King,  23  N.  C.  22. 


State  V.  Union  Tp.,  9  Ohio  St.  599, 
return  deemed  controverted  without  answer 
or  reply. 

Pennsylvania. — Adams  v.  Duffield,  4  Brewst. 
9;  Com.  v.  Norton,  3  Kulp  231. 

Tennessee. —  State  v.  Williams,  110  Tenn. 
549,  75  S.  W.  948,  64  L.  R.  A.  418;  State  f. 
:\Iarks,  6  Lea  12. 

Virgima. —  Com.  r.  Fairfax  County  Ct.,  2 
Va.  Cas.  9. 

Washington. —  State  v.  McQuade,  36  Wash. 
579,  79  Pac.  207,  return  deemed  traversed. 

West  Virginia. —  State  r.  Wyoming  County 
Ct.,  47  W.  Va.  672,  35  S.  E.  959,  reply  to 
new  matter. 

Wisconsin. —  State  v.  Pierce  County,  71 
Wis.  321,  37  N.  W.  231;  State  v.  Eaton,  11 
Wis.  29. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §§  355, 
365. 

Framing  issues. —  In  Michigan  the  only 
pleadings  contemplated  are  relator's  peti- 
tion and  respondent's  answer  or  return.  If 
relator  desires  to  controvert  the  facts  stated 
in  the  answer,  issues  may  be  framed  under 
the  direction  of  the  trial  court,  and  while 
for  the  purpose  of  framing  these  issues  a 
trial  court  may  permit  relator  to  file  a  rep- 
lication (Lewis  V.  Detroit  Bd.  of  Education, 
139  Mich.  306,  102  N.  W.  756;  Wagner  v. 
Gladwin  Cir.  Judge,  131  Mich.  129,  91  N.  W. 
155),  the  more  common  practice  is  to  dis- 
pense with  the  replication  altogether  and  to 
state  such  issues  in  the  form  of  questions  on 
the  coming  in  of  the  answer).  Lewis  v.  De- 
troit Bd.  of  Education,  supra;  Webster  v. 
Wheeler,  119  Mich.  601,  78  N.  W.  657,  hold- 
ing that  the  answer  of  respondent  gLould  not 
be  contradicted  by  affidavits,  bv.t  only  upon 
issues  settled  as  above  indicated.  See  also 
Just  V.  Wise  Tp.,  47  Mich.  511,  11  N.  W. 
294)  ;  and  the  filing  of  a  replication,  under 
the  rule,  is  not  a  matter  of  right,  and  it  is 
improper  without  an  issue  framed  by  the 
court,  it  is  not  considered  a  regular  plea,d- 
ing  in  the  case  (Wagner  v.  Gladwin  Cir. 
Judge,  supra). 

But  the  return  of  a  judge  is  held  to  be 
conclusive.  People  v.  Judge  Wayne  Cir.  Ct., 
23  Mich.  536;  Cummings  v.  Armstrong,  34 
W.  Va.  1,  11  S.  E.  742;  Douglass  v.  Loomis, 
5  W.  Va.  542. 

After  reply,  plea,  or  answer  to  the  respond- 
ent's answer  or  return,  where  the  issue  is 
reached  according  to  general  rules  of  plead- 
ing in  actions  at  law,  if  a  similiter  is  omitted 
and  the  case  proceeds  to  trial  it  is  to  be 
treated  as  if  formal  issues  had  been  joined. 
Chicago,  etc.,  R.  Co.  v.  People,  79  111.  App. 
529  ^affirmed  in  179  111.  441,  53  N.  E.  986]. 
There  is  no  rejoinder  where  the  issues  are 
framed  on  the  petition  and  answer  without  a 
replication.  Lewis  v.  Detroit  Bd.  of  Edu- 
cation, 139  Mich.  306,  102  N.  W.  756;  Just 
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traversing  it  or  I'eplying  to  new  matter  and  the  peremptory  writ  is  demanded  on 
the  alternative  writ  and  return  or  answer,  such  return,  writ,  or  answer  is  taken  as 
true,^^  unless  the  issue  is  raised  bj  the  return  and  a  reply  or  answer  to  the  return 
is  not  necessary,  which  is  true  in  some  jurisdictions,  the  return  being  traversable 
nevertheless  by  proof.°^  It  has  been  held  that  the  relators  cannot  both  demur 
and  reply  to  the  return.^^  The  reply  constitutes  an  admission  that  the  return 
upon  its  face  is  a  sufficient  answer.^^ 

e.  Sufficiency  of  Reply.  Where  the  proceeding  under  the  statute  is  at  law, 
the  petitioner  should  reply  to  the  answer  as  in  other  cases  at  law  and  the  tiling  of 
tiie  ordinary  replication  to  an  answer  in  chancery  is  irregular  and  if  taken  advan- 
tage of  in  apt  time  might  in  a  proper  case  be  good  cause  for  reversal.^^  Issue 
must  be  taken  only  on  material  matters,^^  and  a  plea  which  does  not  transverse 


f.  Wise  Tp.,  47  Mich.  511,  11  N.  W.  294. 
And  whether  a  statute  providing  that  the 
relator  shall  plead  to  or  traverse  material 
facts  stated  in  the  return  and  that  the  re- 
spondent shall  reply,  take  issue,  etc.,  ap- 
plies, or  the  rules  of  common-law  pleading 
govern,  the  relators  are  not  entitled  to  judg- 
ment because  defendajit  failed  to  plead  to 
what  is  termed  the  answer  of  the  relators  un- 
less their  last  pleading  tendered  a  new  and 
controlling  issue  of  fact,  and  if  it  does  not 
do  this,  then  under  either  system  of  pleading 
the  cause  is  at  issue  and  no  other  pleading 
by  way  of  traverse  can  be  made.  State  v. 
Lockett,  54  Mo.  App.  202. 

57.  Alabama. —  Longshore  v.  State,  137 
Ala.  636,  34  So.  684;  Ex  p.  Scudder-Gale 
Grocer  Co.,  120  Ala.  434,  25  So.  44. 

Illinois. —  People  v.  Lindblom,  215  111.  58, 
74  N.  E.  73;  Roodhouse  v.  Briggs,  194  111. 
435,  62  N.  E.  778;  People  v.  Crabb,  156 
111.  155,  40  N.  E.  319.  It  is  not  necessary  for 
respondent  to  submit  any  proof  of  such  mat- 
ters as  are  not  denied  by  the  reply.  Chicago 
V.  People,  114  111.  App.  145. 

Louisiana. —  See  State  v.  Burthe,  39  La. 
Ann.  328,  1  So.  652. 

Mississippi. —  Beard  v.  Lee  County,  5 1 
Miss.  542. 

Nebraska. —  State  v.  Gathers,  25  Nebr.  250, 
41  N.  W.  182,  holding  that  if  the  answer  or 
return  is  not  sufficient  the  writ  will  issue. 

North  Carolina. —  Tucker  v.  Iredell  County, 
46  N.  C.  451,  holding  tha't  where  the  return 
admits  a  material  allegation  of  the  petition 
but  avers  new  matter,  the  issue  should  be 
taken  on  the  new  matter  and  not  on  the  ad- 
mitted facts,  in  order  to  avail  petitioner  in 
falsifying  the  return,  otherwise  the  new  mat- 
ter will  be  taken  as  true. 

West  Virginia. —  State  v.  Wyoming  Count v 
Ct.,  47  W.  Va.  672,  35  S.  E.  959,  requiring  a 
replication  to  new  matter,  as  in  the  case  last 
above. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  355. 

In  Michigan  if  no  issues  are  framed  the 
proceeding  is  disposed  of  on  the  issue  raised 
by  the  petition  and  answer,  and  in  deter- 
mining this  issue  it  \s  assumed  that  all  aver- 
ments of  fact  in  the  answer  and  all  material 
allegations  of  the  petition  not  specifically  an- 
swered by  the  respondent  are  true  as  alleged. 
Indiana  Road  Mach.  Co.  v.  Keeney,  (1907) 
110  N.  W.  530;  Lewis  v.  Detroit  Bd.  of  Edu- 
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cation,  139  Mich.  306,  102  N.  W.  756;  Mer- 
rill V.  Gladwin  County,  61  Mich.  95,  27  N.  W. 
866;  Loomis  v.  Rogers  Tp.,  53  Mich.  135,  18 
N.  W.  596;  Fletcher  v.  Alpena  Cir.  Judge, 
136  Mich.  511,  99  N.  W.  748;  Jackson,  etc., 
Traction  Co.  v.  Railroad  Com'rs,  128  Mich. 

164,  87  N.  W.  133;  Keeler  v.  Deo,  117  Mich. 
1,  75  N.  W.  145;  People  v.  Ingham  County, 
36  Mich.  416. 

58.  California. —  Fowler  v.  Pierce,  2  Cal. 

165,  no  replication  unless  directed  by  the 
court. 

Louisiana. — Borgstede  r.  Clarke,  5  La.  Ann. 
291,  no  traverse  necessary. 

Nebraska. —  State  v.  Knieval,  5  Nebr. 
(Unoff.)  219,  97  N.  W.  798. 

New  York. —  People  v.  Order  of  American 
Star,  53  N.  Y.  Super.  Ct.  66,  no  replication 
necessarv. 

Ohio.—  State  v.  Union  Tp.,  9  Ohio  St.  599, 
no  replication  permitted. 

Virgi7iia. —  Com.  v.  Fairfax  County  Ct.,  2 
Va.  Gas.  9. 

Washington. —  State  v.  McQuade,  36  Wash. 
579,  79  Pac.  207. 

Wisconsin. —  State  v.  Pierce  County,  71 
Wis.  321,  37  N.  W.  231,  where  the  return  is 
merely  a  denial  of  the  material  allegation. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  365. 

Submission  without  proof. —  In  any  event 
if  the  matter  is  submitted  on  the  petition  or 
alternative  writ  and  the  return  or  answer 
to  the  alternative  writ  without  proof,  the 
return  will  be  taken  as  true.  Sherer  v.  Las- 
sen County  Super.  Ct.,  96  Cal.  653,  31  Pac. 
565;  People  v.  Lindblom,  215  111.  58,  74 
K  E.  73;  People  v.  Herser,  172  111.  271,  50 
N".  E.  230  (Avhere  all  the  material  allegations 
of  the  petition  are  denied)  ;  People  v.  Dan- 
ville, 147  111.  127,  35  N.  E.  154. 

59.  People  v.  Vail,  1  Wend.  (N.  Y.)  38. 

60.  People  v.  Davis,  39  111.  App.  162 ;  Peo- 
ple V.  Metropolitan  Police  Bd.,  26  N.  Y.  316; 
People  V.  Finger,  24  Barb.  (N.  Y.)  341.  But 
see  Gillett  v.  People,  13  Colo.  App.  553,  59 
Pac.  72. 

61.  Roodhouse  v.  Briggs,  194  Til.  435,  62 
N.  E.  778;  Highway  Com'rs  v.  Gibson,  7  111. 
App.  231. 

63.  Tucker  v.  Iredell  County,  46  N.  C. 
451. 

Matters  arising  pending  the  proceeding  may 

be  pleaded  to  the  return.  People  v.  Baker, 
35  Barb.  (N.  Y.)  105. 
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or  confess  and  avoid  the  material  facts  set  up  in  the  return  or  answer  is  bad  on 
demurrer.^ 

6.  Motions  and  Demurrers^  —  a.  Motion  to  Quash  or  Dismiss  —  (i)  Alter- 
native Writ.  After  tlie  issuance  of  an  alternative  writ  it  is  proper  in  most 
jurisdictions  to  move  to  quasli  or  dismiss  the  writ.^^  The  motion  is  the  nature  of 
a  demurrer. It  may  be  heard  before  the  return  of  the  writ,^^  or  may  be  made 
after  the  return.^  But  when  the  motion  is  made  after  a  return,  defendant  can- 
not rely  upon  the  absence  of  an  averment  in  the  petition,  the  existence  of  which 
was  admitted  by  the  return,  unless  the  return  is  withdrawn.^^  The  writ  cannot 
be  quashed  for  any  matter  involving  the  merits,'*^  nor  because  of  a  formal  defect 


The  party  cannot  seek  other  relief  in  his 
reply  to  the  answer  to  the  original  applica- 
tion.   Grier  v.  David,  4  Quebec  Pr.  373. 

63.  State  v.  Eaton,  11  Wis.  29. 

The  return  being  insufficient,  a  traverse 
to  it  is  a  vain  thing,  because  the  matter  of 
the  return  ought  not  to  have  been  put  in 
issue,  and  therefore  the  traverse  ought  not 
to  be  receiA'ed.  Com.  v.  Fairfax  County,  2 
Va.  Cas.  9. 

64.  Motion  for  peremptory  writ  see  infra, 
IX,  K,  4. 

65.  California. — ■Kalin  v.  San  Francisco, 
(1886)  12  Pac.  478;  Kahn  r.  Bauer,  (1880) 
12  Pac.  477  ;  People  r.  Bartlett,  67  Cal.  156, 
7  Pac.  417. 

Indiana. — State  r.  Commercial  Ins.  Co.,  158 
Ind.  680,  64  N.  E.  466. 

Maine. —  Dane  v.  Derbv,  54  Me.  95,  89  Am. 
Dec.  722. 

Maryland. —  Harwood  v.  Marshall,  10  Md. 
451. 

Minnesota. —  State  r.  Macdonald,  29  ]Minn. 
440,  13  N.  W.  671. 

Mississippi. —  Haskine  r.  Scott  County,  51 
Miss.  406. 

Montana. —  State  r.  Lewis  County,  etc, 
Dist.  Ct.  Dept.  No.  1,  29  Mont.  265,  74  Pac. 
498;  State  c.  Ledwidge,  27  Mont.  197,  70 
Pac.  511;  State  v.  Hogan,  22  Mont.  384,  56 
Pac.  818. 

New  Jersey. —  Fairbank  v.  Sheridan,  43 
N.  J.  L.  82. 

New  York. —  People  v.  Haves,  106  N.  Y. 
App.  Div.  563,  94  N.  Y.  Suppl.  754;  People 
V.  Oswego  County,  50  Hun  105,  3  N.  Y. 
Suppl.  751,  15  N.  Y^  Civ.  Proc.  379;  People 
r.  Brotherhood  of  Stationary  Engineers,  12 
N.  Y.  Suppl.  362,  19  N.  Y.  Civ.  Proc.  175; 
People  V.  Physicians,  etc..  College,  7  How.  Pr. 
290. 

North  Carolina. —  McCoy  v.  Harnett  County, 
50  N.  C.  265. 

Pennsylvania. —  Lengel  r.  Stump,  1  Woodw. 
399.  But  see  Copland  v.  Lancaster  County 
Bank,  5  Lane.  Bar,  Febr.  14,  1874. 

West  Virginia. —  State  v.  Wood  County  Ct., 
33  W.  Va.  589,  11  S.  E.  72;  Doolittle  v. 
Cabell  County  Gt.,  28  W.  Va.  158. 

Trisco7!si?i.— State  Clifton,  113  Wis.  107, 
88  N.  W.  1019;  State  v.  Bergenthal,  72  Wis. 
314,  39  K  W.  566;  State  v.  Sauk  County 
Sup'rs,  70  W^is.  485,  36  N.  W.  396;  State  i:. 
Clough,  69  Wis.  369,  34  N.  W.  399 ;  State  v. 
Milwaukee,  22  Wis.  397;  State  v.  Slavin,  11 
Wis.  153;  State  r.  Hastings,  10  Wis.  518; 
State  V.  Lean,  9  Wis.  279. 


Canada. —  Reg.  v.  Dartmouth,  16  Nova 
Scotia  173. 

See  33  Cent.  Dig.  tit.  "Mandamus," 
§  338. 

In  Oklahoma,  under  the  statute,  no  motion 
or  demurrer  is  permissible.  Beadles  v.  Fry, 
15  Okla.  428,  82  Pac.  1041,  2  L.  R.  A.  N.  S. 
855. 

Second  writ. —  After  the  quashing  of  the 
writ  a  second  writ  may  issue.  State  V:  Trim- 
bell,  12  Wash.  440,  41  Pac.  183. 

A  motion  to  quash  the  complaint,  where 
it  takes  the  place  of  an  alternative  writ,  is 
proper  where  it  is  defective  in  matters  of 
substance.  But  material  defects  therein 
cannot  be  taken  advantage  of  by  a  mere 
motion  to  dismiss.  Clement  v.  Graham,  78 
Vt.  290,  63  Atl.  146. 

66.  Brainard  v.  Staub,  61  Conn.  570,  24 
Atl.  1040;  State  v.  Stockwell,  7  Kan.  98; 
People  V.  Physicians,  etc.,  College,  7  How. 
Pr.  (N.  Y.)  290;  State  v.  Wood  County  Ct., 
33  W.  Va.  589,  11  S.  E.  72.  See  also  State 
r.  Lean,  9  Wis.  279. 

67.  Harwood  v.  Marshall,  10  Md.  451 ;  State 
r.  Lean,  9  Wis.  279. 

68.  Arkansas. —  Hawkins  v.  More,  3  Ark. 
345. 

Mississippi. —  Haskins  r.  Scott  County,  51 
Miss.  406. 

Xeio  York. — Commercial  Bank  v.  New  Y^ork 
Canal  Com'rs,  10  Wend.  25. 

Vermont. —  Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  146. 

Enqland.—  ^ex  v.  Chester,  Holt  K.  B.  438. 
Contra,  Rex  r.  York,  5  T.  R.  66. 

But  see  Fuller  v.  Plainfield  Academic 
School,  6  Conn.  532;  Reg.  v.  Dartmouth,  16 
Nova  Scotia  173. 

69.  Brainard  v.  Staub,  61  Conn.  570,  24 
Atl.  1040. 

70.  People  v.  Oswego  County,  50  Hun 
(N.  Y^)  105,  3  N.  Y.  Suppl.  751,  15  N.  Y. 
Civ.  Proc.  379. 

The  statute  of  limitations  cannot  be  urged 
by  the  motion  but  only  by  demurrer  or  re- 
turn. People  V.  Bingham,  114  N.  Y.  App.  Div. 
170,  99  N.  Y.  Suppl.  593.  But  see  State 
V.  Lewis,  etc..  County  Dist.  Ct.  Dept.  No.  1, 
29  Mont.  265,  74  Pac.  498. 

The  constitutionality  of  the  statute  under 
which  the  proceeding  is  instituted  will  not 
be  inquired  into  on  a"  motion  to  quash.  Lengel 
V.  Stump,  1  Woodw.  (Pa.)  399. 

A  defect  of  parties  cannot  be  considered. 
State  V.  Bergenthal,  72  Wis.  314,  39  N.  W. 
566. 
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capable  of  amendment.'^^  The  question  whether  mandamus  is  the  proper  remedy,"^ 
inchiding  whether  the  relator  has  another  legal  reinedy,^^  cannot  be  raised  on  tlie 
motion.  On  the  other  hand  it  has  been  held  that  tlie  sufficiency  of  the  affidavit 
or  petition'^'*  and  the  question  of  laches may  be  considered.  On  overruling  the 
motion  leave  to  answer  should  be  granted.'^^ 

(ii)  Return  on  Answer.  In  most  jurisdictions  a  motion  may  be  made  to 
quash  a  return  or  answer."^^  Such  a  motion  is  proper  where  the  answer  or  returi' 
contains  no  defense  whatever,'^  or  is  false,  frivolous,  or  calculated  to  delay  the 
remedy.'^^  In  some  jurisdictions,  however,  all  formal  objections  to  the  writ  must 
be  taken  by  a  motion  to  quash.^^  The  motion  does  not  reach  back  to  defects  in 
the  writ.^^ 

b.  Motion  to  Strike  Out  Matter.  In  most  jurisdictions  where  mandamus  is 
regarded  as  an  ordinary  action  at  law,  it  seems  that  it  is  proper  to  move  to  strike 
out  immaterial,  impertinent,  or  scandalous  matter  in  the  writ  or  complaint.^^ 
So  where  a  part  of  an  answer  or  return  is  immaterial  or  impertinent,  it  may 
properly  be  expunged  on  motion.^ 

e.  Demurrers  —  (i)  To  Petition.  While  a  demurrer  to  the  petition  or  com- 
plaint is  recognized  as  proper  practice  in  some  jurisdictions,^^  it  is  held  in  some 
tsates  that  where  the  petition  is  for  an  alternative  writ  the  writ  takes  the  place  of 
a  complaint  and  a  demurrer  must  be  to  the  writ  rather  than  the  petition.-^^  But 


The  writ  will  not  be  quashed  because  it  is 
directed  to  more  persons  than  necessary. — 

State  V.  Leon,  66  Wis.  199,  28  N.  W.  140. 

71.  Doolittle  V.  Cabell  County  Ct.,  28 
W.  Va.  158. 

An  irregular  provision  for  a  return  in  the 
writ  may  be  amended  on  a  motion  to  quash. 
People  V.  Brotherhood  of  Stationary  Engi- 
neers, 12  N.  Y.  Suppl.  362,  19  N.  Y.  Civ. 
Proc.  175. 

Facts  not  specifically  stated. —  The  writ 
should  not  be  quashed  merely  because  the 
facts  are  not  stated  as  specifically  as  they 
should  be,  the  remedy  being  a  motion  re- 
quiring the  facts  to  be  more  specifically 
stated.    Fornoff  v.  Nash,  23  Ohio  St.  335. 

73.  People  v.  Oswego  County,  50  Hun 
(N.  Y.)  105,  3  N.  Y.  Suppl.  75''l,  15  N.  Y. 
Civ.  Proc.  379. 

73.  People  v.  Oswego  County,  50  Hun 
(N.  Y.)  105,  3  N.  Y.  Suppl.  751,  15  N.  Y. 
Civ.  Proc.  379. 

74.  State  v.  Hogan,  22  Mont.  384,  56  Pae. 
818;  State  v.  Wood  County  Ct.,  33  W.  Va. 
589,  11  S.  E.  72. 

75.  State  v.  Lewis,  etc.,  County  Dist.  Ct. 
Dept.  No.  1,  29  Mont.  265,  74  Pac.  498. 

76.  State  v.  Lean,  9  Wis.  279. 

77.  Longshore  v.  State,  137  Ala.  636,  34 
So.  684;  Crans  v.  Francis,  24  Kan.  750; 
State  V.  Stockwell,  7  Kan.  98;  Gallager  v. 
Jersey  City  Bd.  of  Public  Works,  45  N.  J.  L. 
465;  State  v.  Griscom,  8  N.  J.  L.  136,  per- 
emptory writ.  But  see  Adams  v.  Dufiield, 
4  Brewst.  (Pa.)  9.  Contra,  State  Gil- 
johann,  111  Wis.  377,  87  N.  W.  245. 

78.  Crans  v.  Francis,  24  Kan.  750. 
Where  the  answer  sets  up  any  sufficient 

reason  for  refusing  the  writ,  although  in 
other  respects  it  is  evasive  and  irresponsive, 
it  should  not  be  quashed  as  a  whole.  Legg 
V.  Annapolis,  42  Md.  203. 

79.  Gallager  r.  Jersey  City  Bd.  of  Public 
Works,  45  N.  J.  L.  465. 
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80.  American  Casualty  Ins.,  etc.,  Co.  v. 
Fyler,  60  Conn.  448,  22  Atl.  494,  25  Am. 
St.  Rep.  337;  Doolittle  v.  Branford,  59  Conn. 
402,  22  Atl.  336. 

81.  State  V.  Hiram  Grand  Lodge  F.  & 
A.  M.,  2  Pennew.  (Del.)  21,  43  Atl.  520. 

82.  Cheney  v.  State,  165  Ind.  121,  74  N.  E. 
892. 

83.  Copeland  v.  State,  126  Ind.  51,  25 
N.  E.  866. 

84.  Brainard  v.  Staub,  61  Conn.  570,  24 
Atl.  1040;  Erikson  v.  Alpena  Cir.  Judge,  138 
Mich.  103,  101  N.  W.  63. 

85.  General  rules  see  Pleading. 

86.  McCrary  v.  Beaudry,  67  Cal.  120,  7 
Pac.  264;  Neal  Loan,  etc.,  Co.  v.  Chastain, 
121  Ga.  500,  49  S.  E.  618;  Mattoon  v.  Mat- 
toon  Tile  Co.,  97  111.  App.  56;  Sansom  v. 
Mercer,  68  Tex.  488,  5  S.  W.  62,  2  Am.  St. 
Rep.  505;  Singleton  f.  Austin,  27  Tex.  Civ. 
App.  88,  65  S.  W.  686;  Nocona  Bank  v. 
March,  (Tex.  Civ.  App.  1899)  51  S.  W.  267; 
Benson  v.  Screwmen's  Benev.  Assoc.,  2  Tex. 
Civ.  App.  66,  21  S.  W.  562. 

Affidavits  filed  in  support  of  the  petition 
cannot  be  considered.  School  Trustees  v.  Peo- 
ple, 121  111.  552,  13  N.  E.  526;  Rowe  V. 
People,  96  111.  App.  438. 

A  demurrer  to  an  application  stands  as 
against  an  amended  application. —  Leather- 
wood  V.  Hill,  (Ariz.  1906)  89  Pac.  521. 

87.  Colorado. —  Nance  v.  People,  25  Colo. 
252,  54  Pac.  631. 

Indiana. —  Johnson  t.  Smith,  64  Ind. 
275. 

loiva. —  State  r.  Johnson  County  Bd.  of 
Equalization,  10  Iowa  157,  74  Am.  Dec.  381. 
But  see  Harwood,  etc.,  R.  Co.  v.  Case,  37 
Iowa  692. 

Maine. —  Dane  v.  Derby,  54  Me.  95,  89 
Am.  Dec.  722. 

AWas/va.— State  v.  Home  St.  R.  Co.,  43 
Nebr.  830,  62  N.  W.  225.  But  see  State  v. 
Grand  Island,  etc.,  R.  Co.,  27  Nebr.  694,  43 
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such  a  demurrer  has  been  held  proper  when  the  issuance  of  an  alternative  writ 
has  been  waived.^^  It  has  been  held  that  a  demurrer  to  the  petition  cannot  be 
extended  so  as  to  include  the  writ.^^ 

(ii)  To  Alternative  Writ.  While  it  has  been  held  in  a  few  cases  that  a 
demurrer  does  not  lie  to  an  alternative  writ,^*^  yet  in  most  jurisdictions,  especially 
where  the  alternative  writ  is  considered  as  a  complaint,  a  demurrer  lies  as  if  the  wri'^t 
was  a  complaint  in  an  ordinary  action  at  law.^^  Where,  by  statute,  the  practice  in 
mandamus  proceedings  is  essentially  the  same  as  in  ordinary  actions  at  law,  it  would 
seeui  that  a  petition  or  writ  is  subject  to  demurrer  upon  the  same  grounds  as  is  a 
complaint  in  an  ordinary  action  at  law.^^  The  objection  must  of  course  appear 
upon  tlie  face  of  the  writ.^^  It  is  not  a  ground  of  demurrer  that  relator 
has  mistaken  his  remedy,^'^  nor  that  the  verification  of  the  complaint  is  insuth- 


N.  W.  419;  State  f.  Chicago,  etc.,  R.  Co., 
19  Nebr.  476,  27  N.  W.  434. 

Pennsylvania. —  Plymouth  Tp.  Com'rs  v. 
Sweeney,  10  Pa.  Disk  617,  10  Kulp  293. 

See  33  Cent.  Dig.  tit.  -  Mandamus,"  §  341. 

As  mere  informality. —  A  demurrer  to  the 
affidavit  or  complaint,  instead  of  to  the  writ, 
is  a  mere  informality,  since  the  writ  must 
recite  the  afiidavit  or  verify  the  complaint. 
Johnson  v.  Smith,  G4  Tnd.  275. 

88.  Wren  r.  Indianapolis,  96  Ind.  206; 
Pfiater  r.  State,  82  Ind.  382. 

In  Missouri  while  the  regular  course  of 
procedure  is  to  let  the  alternative  writ  issue 
and  then  raise  questions  arising  on  its  face 
by  a  motion  to  quash,  yet  if  defendant  waives 
the  issuance  of  the  alternative  w^rit  and  de- 
murs to  the  petition  and  both  parties  prefer 
to  present  the  issues  in  that  form,  the  court 
will  consider  them.  State  f.  Cook,  171  Mo. 
348,  71  S.  W.  829. 

89.  Gill  f.  Ripley  County,  72  Ind.  266. 

90.  U.  S.  f.  Hitchcock,  19  App.  Cas.  (D.  C.) 
333 ;  People  v.  Harris,  6  Abb.  Pr.  (N.  Y.)  30. 

91.  Colorado. —  Nance  v.  People,  25  Colo. 
252,  54  Pac.  631;  Vincent  i\  Hinsdale  County, 
12  Colo.  App.  40,  54  Pac.  393. 

Florida. —  State  v.  Jennings,  47  Fla.  302, 
35  So.  986;  State  r.  Board  of  State  Can- 
vassers, 17  Fla.  29. 

Illinois. —  People  v.  SalouK)n,  46  111.  333. 

Indiana. —  State  v.  Warren  County,  136 
Ind.  207;  Potts  v.  State,  75  Ind.  336;  Boone 
County  V.  State,  61  Ind.  379. 

loiva. —  Meyer  v.  Dubuque  County,  43  Iowa 
592,  holding  that  a  demurrer  and  not  a 
motion  to  dismiss  is  ^proper  w^liere  there  is 
an  insufficient  statement  of  facts. 

New  Jersey. —  Fairbank  r.  Sheridan,  43 
N.  J.  L.  82. 

New  York. —  People  v.  Queens  County,  142 
N.  Y.  271,  36  N.  E.  1062. 

Oregon. —  Elliott  v.  Oliver,  22  Oreg.  44,  29 
Pac.  1. 

Pennsylvania. —  Com.  v.  Allegheny  Countv, 
37  Pa.  St.  277. 

Washington. —  State  v.  Brewer,  39  Wash. 
65,  80  Pac.  1001,  109  Am.  St.  Rep.  858. 

Canada. —  Reg.  v.  Dartmouth,  17  Nova 
Scotia  311. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  341 
et  seq. 

But  see  State  v.  Menzie,  17  S.  D.  535,  97 
N.  W.  745. 

[30] 


Contra. —  Dane  v.  Derby,  54  :Me.  95,  89  Am. 
Dec.  722. 

In  Indiana  it  is  common  practice  to  demur 
both  to  the  writ  and  the  application.  In 
such  a  case  the  facts  alleged  in  the  verified 
application  upon  which  the  alternative  writ 
rests  may  be,  when  necessary,  considered  in 
order  to  supplement  those  embraced  in  the 
writ,  and  the  application  may  be  considered 
in  connection  with  the  alternative  writ  to 
which  the  demurrer  may  have  been  addressed. 
Wampler  v.  State,  148  Ind.  557,  47  N.  E. 
lOGS,  38  L.  R.  A.  829.  On  a  demurrer  to  the 
alternative  writ,  the  question  raised  is  not, 
as  is  the  case  in  an  ordinary  action,  whether 
the  relator  under  the  facts  is  entitled  to 
some  form  of  relief,  but  is  as  to  whether 
he  is  entitled  to  the  specific  relief  prayed 
for.  State  v.  Indianapolis  Union  R.  Co.,  160 
Ind.  45,  66  N.  E.  103.  60  L.  R.  A.  831. 

Certainty  of  allegation  is  requisite,  but  if 
the  alternative  writ  states  the  facts  on  which 
the  demand  is  based  with  sufficient  precision 
to  express  the  right  of  the  relator  and  the 
duty  of  the  respondent  in  such  a  manner 
that  the  ordinary  mind  may  easily  appre- 
hend them,  this  is  all  the  certainty  required 
to  defeat  a  demurrer.  State  v.  Atlantic  Coast 
Line  R.  Co.,  48  Fla.  114,  37  So.  652. 

A  demurrer  to  the  writ  brings  before  the 
court  the  whole  merits  of  the  case  as  therein 
presented.  People  v.  Chicago,  51  III.  17,  2 
Am.  Rep.  278. 

A  demurrer  is  practically  equivalent  to  a 
motion  to  quash. —  State  v.  Brewer,  39  Wash. 
65,  80  Pac.  1001.  109  Am.  St.  Rep.  858. 

Withdrawal  of  demurrer. —  Where  the  ques- 
tion of  law  involved  in  the  case  is  fully 
raised  by  demurrer,  and  must  necessarily  be 
decided  before  entering  upon  the  considera- 
tion of  questions  of  fact,  a  motion  for  leave 
to  withdraw  a  demurrer  and  file  an  answer 
is  properly  overrtiled.  State  v.  Fremont,  etc., 
R.  Co.,  22  Nebr.  313,  35  N.  W.  118. 

If  the  relator  is  entitled  to  any  relief 
whatever,  a  demurrer  to  the  writ  does  not 
lie.  Mever  v.  Beaver.  9  S.  D.  108,  68  N.  W. 
310. 

Demurrer  treated  as  return  see  supra,  IX, 
E,  4,  a,  note  67. 

92.  See  Pleading. 

93.  Territory  v.  McPherson,  6  Dak.  27,  50 
N.  W.  351. 

94.  Crawford  v.  Carson,  35  Ark.  565. 

[IX,  E,  6,  e,  (II)] 
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cient ;  nor  is  the  question  of  laches  raised  by  a  demurrer,^^  or  the  faihire  to  issue 
the  writ  in  the  name  of  the  state.^' 

(ill)  To  Return  or  Answer.  In  a  proper  case,  in  most  of  the  states,  a 
demurrer  lies  to  the  return  or  answer.^^  It  is  not  necessary  to  demur,  however, 
where  the  return  is  a  nullity  or  where  it  does  not  traverse  any  of  the  facts 
alleged  in  the  writ.^^  It  has  been  held,  in  at  least  one  jurisdiction,  that  a 
special  demurrer  will  not  lie  ;^  while  in  another  jurisdiction  it  has  been  held  that 
objections  to  form  and  the  like  cannot  be  urged  by  a  general,  but  only  by  a 
special,  demurrer.^ 

(iv)  To  Reply.  The  reply  is  generally  subject  to  demurrer,  and  such 
demurrer  reaches  back  to  and  searches  the  prior  pleadings.^ 

(v)  General  Rules.  The  demurrer  is  governed  by  the  general  rules 
applicable  to  demurrers  in  actions  at  law  in  general,'^  such  as  that  it  must 
specifically  state  the  grounds  of  demurrer,^  and  that  it  operates  as  an  admission 
of  all  well-pleaded  allegations  of  fact  in  the  pleading  demurred  to,^  but  does  not 


95.  Gill  V.  Ripley  County,  72  Ind.  268. 

96.  People  v.  Marsli,  21  N.  Y.  App.  Div. 
88,  47  N.  Y.  Suppl.  395. 

97.  People  v.  Lewis,  27  Misc.  (N.  Y.)  469, 
59  N.  Y.  Suppl.  248,  holding  that  the  ob- 
jection must  be  taken  by  a  special  motion 
before  a  general  term. 

98.  Connecticut. —  Williams  v.  New  Haven, 
08  Conn.  263,  30  Atl.  61;  Woodruff  v.  New 
York,  etc.,  R.  Co.,  59  Conn.  63,  20  Atl.  17; 
New  Haven,  etc.,  Co.  v.  State,  44  Conn. 
376. 

Delaware. —  See  Knight  v.  Ferris,  6  Houst. 
283. 

Florida. —  State  v.  Jennings,  47  Fla.  302, 
35  So.  986;  State  v.  Jacksonville,  22  Fla. 
21;  state  V.  Suwanee  County,  21  Fla.  1. 

Illinois. —  Dement  v.  Rokker,  126  111.  174, 
19  N.  E.  33. 

Indiana. —  State  v.  Perry,  159  Ind.  508,  65 
N.  E.  528;  Potts  V.  State,  75  Ind.  330;  Boone 
County  V.  State,  61  Ind.  379. 

Maryland. —  Barney  v.  State,  42  Md.  480 ; 
Hardcastle  v.  Maryland,  etc.,  R.  Co.,  32  Md. 
32. 

Massachusetts. —  Lunt  r.  Davison,  104 
Mass.  498. 

Missouri. —  State  v.  Moss,  35  Mo.  App.  441. 

Nebraska. —  State  v.  Chicago,  etc.,  R.  Co., 
19  Nebr.  476,  27  N.  W.  434. 

New  Jersey. —  Silverthorne  v.  Warren  R. 
Co.,  33  N.  J.  L.  173. 

New  York. —  People  v.  Bricklayers'  Benev., 
etc.,  Union,  20  N.  Y.  App.  Div.  8,  46  N.  Y. 
Suppl.  648;  People  v.  Beebe,  1  Barb.  379; 
People  V.  Champion,  16  Johns.  61. 

Oklahoma. —  Finlev  v.  Territory,  12  Okla. 
621,  73  Pac.  273. 

Pennsylvania. —  Com.  v.  Allegheny  County, 
32  Pa.  St.  218;  German  Reformed  Church 
V.  Com.,  3  Pa.  St.  282 ;  Plymouth  Tp.  Com'rs 
V.  Sweeney,  10  Pa.  Dist.  617,  10  Kulp  293; 
Com.  V.  School  Directors,  4  Pa.  Dist.  314. 

Canada. —  Dartmouth  v.  Reg.,  Cass  Dig. 
515.  Contra,  Reg.  v.  Wells,  17  U.  C.  Q.  B. 
545. 

See  33  Cent.  Dig.  tit.  "Mandamus," 
§  3601/2. 

The  question  whether  the  return  must  be 
sworn  to  cannot  be  raised  bv  a  demurrer. 

State      Maxwell,  19  Fla.  31. 

[IX,  E,  6,  e,  (II)] 


Prolixity  in  the  return  is  not  ground  for  a 

demurrer,  although  it  may  be  grounds  for  a 
motion  to  strike  out.  People  v.  Baker,  35 
Barb.  (N.  Y.)  105. 

Where  a  portion  of  a  return  is  alleged  to 
be  immaterial  or  argumentative,  the  remedy 
is  not  by  demurrer,  but  by  motion  to  strike 
out.  People  V.  Ft.  Edward  Highway  Com'rs, 
11  How.  Pr.  (N.  Y.)  89. 

The  demurrer  may  be  interposed  by  the  re- 
lator since  he  is  the  real  party  in  interest. 
State  V.  Madison  County,  92  Ind.  133. 

"Where  distinct  defenses  are  set  up  in  a  re- 
turn to  an  alternative  writ,  one  or  more  may 
be  demurred  to  and  issue  taken  on  the  others. 
State  V.  Suwannee  County,  21  Fla.  1;  State 
V.  Chittenden,  107  Wis.  354,  83  N.  W.  635. 

99.  People  v.  Miner,  46  111.  384;  People  v. 
Salomon,  46  111,  333;  Sansom  v.  Mercer,  68 
Tex.  488,  5  S.  W.  62,  2  Am.  St.  Rep.  505. 

1.  People  V.  New  York  C.  PI.,  9  Wend. 
(N.  Y.)  429  [criticized  and  limited  in  People 
V.  Ovenshire,  41  How.  Pr.  (N.  Y.)  164]; 
Vail  V.  People,  1  Wend.  (N.  Y.)  38;  People 
V.  Champion,  16  Johns.  (N.  Y.)  61. 

If  any  one  of  the  defenses  set  up  in  the 
answer  is  sufficient,  a  general  demurrer  to 
the  whole  answer  will  be  overruled.  School 
Dist.  No.  4  V.  People,  106  111.  App.  620. 

2.  People  V.  Chicago  Bd.  of  Trade,  224  III. 
370,  79  N.  E.  611;  People  v.  Holden,  91  111. 
446.  See  also  State  v.  Moss,  35  Mo.  App. 
44. 

3.  State  V.  Crites,  48  Ohio  St.  142,  26 
N.  E.  1052;  Morgenthaler  v.  Crites,  4  Ohio 
Cir.  Ct.  485,  2  Ohio  Cir.  Dec.  663. 

4.  See  Pleading. 

5.  Eden  Dist.  Tp.  v.  Templeton  Independ- 
ent Dist.,  72  Iowa  687,  34  N.  W.  472,  holding 
that  a  demurrer  on  the  ground  that  "  the 
facts  stated  therein  do  not  entitle  the  plain- 
tiff to  the  relief  demanded  "  is  not  sufficiently 
specific. 

6.  Georgia. —  Justices  Houston  County  In- 
ferior Ct.  V.  Felder,  23  Ga.  212. 

Illinois. —  People  v.  Cook  County,  176  111. 
576,  52  N.  E.  334;  Dement  v.  Rokker,  126 
111.  174,  19  N.  E.  33;  People  v.  Hatch,  33 
111.  9. 

hidiana.— Gill  v.  State,  72  Ind.  266. 
Iowa. —  Preston    v.    Marion  Independent 
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admit  conclusions  of  law.*  A  demurrer  to  tlie  answer  or  reply  will  be  carried 
back  and  sustained  to  the  first  defect  in  tlie  pleading  of  either  party Affidavits 
filed  in  support  of  the  pleading  demurred  to  will  not  be  considered.^  On  sustain- 
ing or  overruling  a  demurrer  the  practice  is  generally  the  same  as  in  other  actions 
at  law/*^  and  leave  will  ordinarily  be  given  to  plead  over.^^  Answering  over  to 
the  merits  after  a  demurrer  to  the  form  of  the  petition  is  overruled  is  a  waiver 
of  the  ground  of  demurrer.^^ 

d.  Waiver  of  Objections.    The  general  rule  is  that  objections  which  are  merely 


Sohool  Dist.  Bd.  of  Education,  124  Iowa  355, 
100  N.  W.  54;  Henry  v.  Taylor,  57  Iowa  72, 
10  N.  W.  308. 

Missouri. —  State  v.  Conrad,  147  ]Mo.  654, 
49  S.  W.  857. 

Pennsylva7iia. —  Com.  v.  Allegheny  County 
Com'rs,  37  Pa.  St.  277. 

Wisconsin. —  State  r.  Lean,  9  Wis.  279. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §§  343, 
363. 

Contra.— Beasly  v.  Ridout,  94  Md.  641,  52 
Atl.  61. 

7.  Connecticut. —  Woodruff  v.  New  York, 
etc.,  R.  Co.,  59  Conn.  63,  20  Atl.  17. 

Nebraska. —  State  r.  Javnes,  19  Xebr.  161, 
26  N.  W.  711. 

Oregon. —  State  r.  W^illiams,  45  Oreg.  314, 
77  Pac.  965,  67  L.  R.  A.  166. 

Vermojif.— Page  r.  McClure,  (1906)  64 
Atl.  451. 

Wisconsin. —  State  v.  Edgerton  School  Dist. 
No.  8,  76  Wis.  177,  44  N.  W.  967,  20  Am. 
St.  Rep.  41,  7  L.  R.  A.  330. 

Sec  33  Cent.  Dig.  tit.  :\Ianaamus,"  §5^  343, 
363. 

Illustrations. —  Under  the  rule  that  a  de- 
murrer admits  probative  facts  only,  and  not 
conclusions  at  all,  an  alternative  writ  of 
mandamus  to  a  municipal  judge  to  issue 
bench  warrants,  reciting  merely  that  he  neg- 
lect'? to  issue  them  "  as  required  by  law," 
does  not,  as  is  necessary,  show  that  it  is  in- 
cumbent on  such  judge  to  issue  bench  war- 
rants, but  states  merely  a  legal  conclusion. 
State  V.  Williams,  45  Oreg.  314,  77  Pac.  965, 
67  L.  R.  A.  166.  If  any  pleading  misstates 
the  effect  of  a  statute,  the  adverse  party  in 
demurring  does  not  admit  the  correctness  of 
the  construction  claimed  or  that  the  statute 
imposes  the  obligation  or  confers  the  rights 
which  the  party  alleges.  Woodruff  v.  New 
York,  etc.,  R.  Co.,  59  Conn.  63,  20  Atl.  17. 

8.  Colorado. —  Hover  v.  People,  17  Colo. 
App.  375,  68  Pac.  679. 

Connecticut. —  Meriden  Britannia  Co.  v. 
Whedon,  31  Conn.  118. 

Florida.— Stsite  v.  Finley,  30  Fla.  302,  11 
So.  500. 

7Z7r«ois.— People  r.  Cliytraus,  183  111.  190, 
55  N.  E.  666;  Dement  v.  Rokker,  126  111. 
174,  19  N.  E.  33;  People  v.  McCormick,  106 
111.  184. 

Maryland. —  Creager  v.  Hooper,  83  Md. 
490,  35  Atl.  159. 

Nebraska. —  State  v.  Sams,  71  Nebr.  669, 
99  N.  W.  544. 

New  York. —  People  v.  Ransom,  2  N.  Y, 
490;  People  v.  Baker,  35  Barb.  105;  People 
V.  Welde,  28  Misc.  582,  59  N.  Y.  Suppl.  1030. 

Ohio.-—  State  v.  Crites,  48  Ohio  St.  142,  26 


N.  E.  1052 ;  Morgenthaler  r.  Crites,  4  Ohio 
Cir.  Ct.  485,  2  Ohio  Cir.  Dec.  663. 

Pennsylvania. —  Miller  v.  Canal  Com'rs,  21 
Pa.  St.  23 ;  Lansdowne  Borough  v.  Upper 
Darby  Tp.,  9  Pa.  Dist.  694;  Com.  r.  Pennsyl- 
vania R.  Co.,  6  Pa.  Dist.  266. 

West  Virginia. —  Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158. 

Wisconsin. —  State  r.  ]\lilwaukee  Chamber 
of  Commerce,  47  Wis.  670,  3  N.  W.  760; 
State  V.  Elba  Sup'rs,  34  Wis.  169. 

See  33  Cent.  Dig.  tit.  ^'  Mandamus,"  §§  364, 
368. 

The  defect  in  a  declaration  to  which  a  de- 
murrer to  a  subse(juent  pleading  will  be  car- 
ried back  must  be  one  for  which  the  judg- 
ment should  be  arrested,  and  not  otherwise. 
People  V.  Crabb,  156  111.  155,  40  N.  E.  319. 

9.  State  V.  Wedgem,  27  Nev.  61,  72  Pac. 
817. 

10.  See  cases  cited  infra,  this  note. 

"When  a  demurrer  is  sustained  to  an  alter- 
native writ  of  mandamus  because  several 
causes  of  action  are  improperly  united,  plain- 
tiff can  proceed  only  by  filing  an  amended 
complaint  containing  the  cause  of  action 
which  he  elects  to  pursue.  State  i*.  Williams, 
45  Oreg.  314,  77  Pac.  965,  67  L.  R.  A.  166. 

On  overruling  demurrer. —  Since  an  alter- 
native mandamus  is  treated  as  a  declaration, 
the  like  effect  will  be  given  to  the  overruling 
of  a  demurrer  to  it,  and  relators  will  be 
deemed  to  have  been  conclusively  adjudged 
to  be  entitled  to  the  relief  demanded.  Hop- 
per V.  Bergen  County,  52  N.  J.  L.  313,  314, 
19  Atl.  383. 

11.  Colorado. —  Denver  v.  Hayden,  13  Colo. 
App.  36,  56  Pac.  201. 

Illinois. —  People  r.  Illinois  Cent.  R.  Co.,  62 
111.  510. 

Iowa. —  State  v.  Jones,  10  Iowa  65. 

Louisiana. —  Union  Oil  Co.  v.  Campbell,  48 
La.  Ann.  1350,  20  So.  1007. 

Maryland. — ^Robey  v.  Prince  George's  County, 
92  Md.  150,  48  Atl.  48,  petition  not  dismissed 
after  overruling  demurrer  to  answer  where 
questions  remain  to  be  decided.  But  see 
Hooper  v.  New,  85  Md.  565,  37  Atl.  424. 

Nebraska.— tonQ  v.  State,  17  Nebr.  60,  22 
N.  W.  120. 

New  Jersey. —  Hopper  r.  Bergen  County, 
52  N.  J.  L.  313,  19  Atl.  383. 

North  Carolina.— Verrj  V.  Chatham  County, 
130  N.  C.  558,  41  S.  E.  787. 

But  see  Com.  v.  Dickinson,  83  Pa.  St. 
458. 

12.  Illinois  Cent.  R.  Co.  r.  People,  143  111. 
434,  33  N.  E.  173,  19  L.  R.  A.  119.  See  also 
Chicago  Great  Western  R.  Co.  v.  People,  179 
111.  441,  53  N.  E.  986. 
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formal  or  teclmicfcil  must  be  made  at  the  first  opportunity  or  tliey  will  be  waived, 
but  that  objections  to  defects  of  substance  may  be  taken  at  any  time.^^  Tlie 
failure  to  demur  to  the  alternative  writ  does  not  waive  the  right  to  object  on 
appeal  that  it  states  no  facts  warranting  relief. 

7.  Amendment.  The  general  statutes  of  amendments  are  applied  to  mandamus 
proceedings  as  to  other  civil  remedies  or  actions  between  the  parties.^^  The  rela- 
tion,^^  petition,  or  other  pleading,^'^  or  the  application,^^  or  affidavit  upon  which  the 
writ  is  sought,  is  amendable,^^  and  defects  which  might  have  been  cured  if  objec- 
tion had  been  made  in  apt  time  will  be  taken  to  have  been  cured  by  amend- 


13.  Colorado.— Gillett  v.  People,  13  Colo. 
App.  553,  59  Pac.  72,  holding  that  a  defective 
writ  may  be  cured  by  answer. 

Connecticut. — Fuller  v.  Pla infield  Academic 
School,  6  Conn.  532. 

Delaioare. —  Knight  v.  Ferris,  G  Houst. 
283. 

Illinois. —  People  v.  Mt.  Morris^  145  111. 
427,  34  N.  E.  144;  People  v.  Davis,  93  111. 
133;  Illinois,  etc.,  Canal  v.  People,  12  III. 
248,  52  Am.  Rep.  488. 

Indiana. — Indiana  Natural  Gas,  etc.,  Co.  v. 
State,  162  Ind.  690,  71  N.  E.  133. 

Montana. —  State  v.  Weston,  31  Mont.  218, 
78  Pac.  487,  holding  that  the  objection  that 
mandamus  is  prematurely  sought  may  be 
waived  by  participating  in  the  action. 

A'etu  York. —  People  r.  Fulton  County,  14 
Barb.  52;  People  i.  Ft.  Edward  Highway 
Com'rs,  11  How.  Pr.  89. 

Formal  defects  in  the  answer  are  waived 
by  failure  to  demur.  People  v.  Lothrop,  3 
Colo.  428. 

14.  Nance  r.  People,  25  Colo.  252,  54  Pac. 
631;  Denver  i\  Hayden,  13  Colo.  App.  36,  56 
Pac.  201.  But  see  State  v.  Moss,  13  Wash. 
42,  42  Pac.  622,  43  Pac.  373,  holding  that 
the  objection  that  no  cause  of  action  is  stated 
was  waived  by  a  failure  to  demur  and  the 
filing  of  an  answer. 

15.  State  V.  Bailey,  7  Iowa  390  (holding 
that,  although  the  proceeding  in  Iowa  was 
regarded  as  criminal  in  part,  being  so  in 
form  and  name  and  also  in  some  measure  as 
it  looks  to  a  violation  of  official  duty,  in 
substance  and  real  nature  it  was  a  civil  rem- 
edy and  the  great  reason  which  forbade  the 
amendment  of  an  indictment  did  not  apply)  ; 
State  V.  Baggot,  96  Mo.  63,  8  S.  W.  737; 
People  V.  Marsh,  21  N.  Y.  App.  Div.  88,  47 
N.  Y.  Suppl.  395. 

Amendments  allowed:  Misnomer  in  the 
names  of  the  applicants.  People  v.  New  York 
Civ.  Service  Bd.,  17  Abb.  N.  Cas.  (N.  Y.) 
64 ;  In  re  Stormont  County,  etc.,  High  School 
Bd.,  45  U.  C.  Q.  B.  460.  Entitling  proceed- 
ings in  the  name  of  the  government.  Dancy 
V.  Clark,  24  App.  Cas.  (D.  C.)  487;  Morris 
V.  State,  94  Ind.  565;  Brower  V.  O'Brien,  2 
Ind.  423;  Boody  v.  Watson,  64  N.  II.  162, 
9  Atl.  794;  Runion  ?;  Latimer,  6  S.  C. 
126. 

Amendment  of  pleadings  generally  see 
Pleading. 

Amendment  by  joining  additional  parties 
respondent  sec  supra,  IX,  C,  3,  a. 

16.  State  V.  Elwood,  U  Wis.  17;  State  v. 
Hastings,  10  Wis.  518. 
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17.  Colorado. —  Denver  School  Dist.  No.  1 
V.  Arapahoe  County  School  Dist,  No.  7,  33 
Colo.  43,  78  Pac.  090. 

Iowa. —  State  v.  Bailey,  7  Iowa  390,  as  to 
amendment  of  information. 

Missouri. —  State  v.  Baggott,  96  Mo.  63,  8 
S.  W.  737,  amendment  of  prayer. 

A^cm;  York. —  People  v.  Marsh,  21  N.  Y. 
App.  Div.  88,  47  N.  Y.  Suppl.  395,  amend- 
ments discretionary. 

Pennsylvania.  —  Neubert  v.  Armstrong 
Water  Co.,  211  Pa.  St.  582,  61  Atl.  123  (hold- 
ing that  where  the  several  prayers  of  a  peti- 
tion for  mandamus  to  enforce  the  right  to 
inspect  the  books  and  papers  of  a  corporation 
show  that  the  purpose  of  a  proceeding  was  to 
ascertain  the  value  of  the  shares  of  stock 
owned  by  the  petitioner,  although  this  pur- 
pose was  not  specifically  stated  in  the 
prayers,  the  court  may  permit  the  petition  to 
l3e  amended  so  as  to  include  a  specific  prayer 
for  that  purpose)  ;  Com.  v.  Coxe,  1  Leg. 
Chron.  89;  Com.  v.  McCauley,  4  Lane.  L.  Rev. 
50. 

Tennessee. —  Mobile,  etc.,  R.  Co.  v.  Wis- 
dom, 5  Heisk.  125. 

Wisconsin. —  State  v.  Pierce  County,  71 
Wis.  321,  37  N.  W.  231,  amendment  of  peti- 
tion at  any  time  to  correspond  with  the 
proofs. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  315. 

18.  Houston  V.  Sussex  County  Levy  Ct.,  5 
Harr.  (Del.)  15  (motion  for  writ  amend- 
able) ;  People  v.  Civil  Service  Bd.,  17  Abb. 
N.  Cas.  (N.  Y.)  64. 

19.  State  V.  Bailey,  7  Iowa  390;  Rex  r. 
Warwickshire,  5  Dowl.  P.  C.  382,  in  the 
latter  case  the  court  holding  that  the  title 
of  an  affidavit,  on  which  a  rule  has  been 
obtained,  may  be  amended,  on  payment  of 
costs,  the  opposite  party  having  leave  to  file 
affidavits  in  reply. 

Verification  of  application. —  Where  an  ap- 
plication for  a  writ  of  mandamus  by  a  public 
corporation  is  defectively  verified  by  one  of 
the  officers  of  the  corporation  on  information 
and  belief,  an  affidavit  of  another  officer 
thereof,  testifying  positively  to  the  essential 
facts  alleged,  may  be  treated  as  an  amend- 
ment, within  the  meaning  of  the  statute. 
Steidl  V.  State,  63  Nebr.  695,  88  N.  W.  853. 
But  in  State  v.  Jefferson  Police  Jury,  33  La. 
Ann.  29^  it  was  held  that  the  oath  to  the 
petition  being  essential,  a  supplemental  peti- 
tion praying  for  leave  to  annex  the  oath 
which  had  been  omitted  could  not  deprive 
the  respondent  of  the  exception  which  he  had 
taken  to  the  original. 
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raeiit.^  Likewise  the  alternative  writ~^  and  the  return  or  answer  thereto  may  be 
ainended.^^ 

8.  Waiver  of  Objections.  As  in  otliar  civil  proceedings,^^  objections  to  the 
pleadings  in  mandaniiis,  which  are  not  jurisdictional,  may  be  waived  by  acts 
inconsistent  with  the  intention  to  urge  them,  or  by  failure  to  urge  them  at  the 
proper  time.^^  Tlie  pleadings  tiiemselves,  however,  cannot  be  dispensed  with  by 
waiver,^  although  it  has  bsen  held  that  a  return  may  be  waived  by  a  stipulation 
that  a  demurrer  to  the  petition  may  stand  as  a  return,"^^  and  that  \y\\qyq  2^  similiter 
is  omitted  and  the  case  proceeds  to  trial,  it  is  to  be  treated  as  if  formal  issues  had 
been  joined  and  similiters  tiled  or  waived.^^  It  seems  that  any  defect  in  the  sub- 
stance of  the  alternative  writ  may  be  taken  advantage  of  at  any  time  before  the 
peremptory  mandamus  is  awarded,^^  but  that  after  a  return  no  advantage  may  be 
taken  of  defects  in  form.'^^  Where  a  defendant  in  his  return  to  a  w^rit  of  man- 
damus sets  forth  matter  in  abatement,  and  also  sets  up  facts  in  defense  upon  the 


20.  Mobile,  etc.,  R.  Co.  v.  Wisdom,  5  Heisk. 
(Tenn. )  125  (as  to  technical  objections  to 
defects  of  form)  ;  State  r.  Pierce  County,  71 
Wis.  321,  37  N.  W.  231  (to  conform  to  proof). 

Objection  that  proceeding  is  not  in  name  of 
state  will  be  considered  as  obviated  by 
amendment.  Dancy  r.  Clark,  24  App.  Cas. 
(D.  C.)  487;  Brower  r.  O'Brien,  2  Ind.  423; 
Boody  r.  Watson,  G4  N.  H.  162,  9  Atl. 
794. 

21.  Indiaixa. —  Morris  r.  State,  94  Ind.  oG5, 
amendment  of  alternative  writ  to  conform  to 
amended  complaint. 

1mm. —  State  v.  Bailey,  7  Iowa  390. 

Missouri. —  State  v.  Baggott,  96  Mo.  63, 
8  S.  W.  737,  amendment  of  alternative  wTit 
to  conform  to  peremptory  writ. 

}^cxo  York. —  People  t*.  Brotherhood  of  Sta- 
tionary Engineers,  19  N.  Y.  Civ.  Proc.  175, 
writ  irregularly  returnable  amended  on  mo- 
tion before  the  return-dav  to  set  it  aside. 

O/n'o.— FornofT  v.  Nash,  23  Ohio  St.  335, 
where  the  writ  is  the  only  pleading  and  is 
amendable  as  other  pleadings. 

Wisconsin. —  State  r.  Elwoodj  11  Wis.  17, 
where  upon  sustaining  a  motion  to  quash 
an  alternative  writ  for  substantial  objec- 
tions to  the  alternative  writ  and  relation, 
relator  was  given  permission  to  amend  his 
relation  and  alternative  writ,  being  required 
to  serve  a  copy  of  the  amended  vrrit  within 
a  fixed  time,  and  the  respondent  being 
granted  further  time  to  answer  it. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  332. 

22.  Florida. —  State  v.  Sumter  County^ 
Com'rs,  19  Fla.  518. 

Illinois. —  Cristman  v.  Peck,  90  III.  150; 
Kendall  County  v.  People,  12  111.  App.  210. 

loiva. —  State  v.  Keokuk,  18  Iowa  388. 

Massachusetts. —  Springfield  v.  Hampden 
County  Com'rs,  10  Pick.  59. 

Nevada. —  State  r.  Wedge,  27  Nev.  61,  72 
Pac.  817. 

New  York. —  People  v.  Earle,  47  How.  Pr. 
370. 

Pennsylvania. —  Clyde  Coal  Co.  r.  Pitts- 
Imrgh,  etc.,  R.  Co.,  13  Pa.  Dist.  131;  Com. 
t.  Pittsburgh,  33  Pittsb.  Leg.  J.  N.  S.  316. 
But  where  the  application  is  to  introduce  an 
additional  substantive  defense,  it  should  be 
BWide  to  the  court  below  and  will  not  be 


granted  in  the  appellate  court.  Com.  r. 
Philadelphia,  180  Pa.  St.  12,  36  Atl.  404. 

At  whose  instance. —  Ex  p.  Harmon,  131 
U.  S.  appendix  Ivxii,  holding  that  the  su- 
preme court  will  not  order  circuit  judges 
to  amend  their  return  at  the  instance  of  a 
third  party,  the  judges  themselves  not  ask- 
ing for  leave  to  add  to  or  alter  their  return. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  359. 

23.  See,  generallv,  Pleading. 

24.  Gillett  r.  People,  13  Colo.  App.  553,  59 
Pac.  72  (holding  that  a  defect  in  an  alterna- 
tive writ  of  mandamus  may  be  cured  by  the 
allegations  of  the  answer)  ;  Chicago,  etc.,  R. 
Co.  r.  People,  79  111.  App.  529. 

Jurisdiction. —  A  return  does  not  waive  ob- 
jections as  to  jurisdiction.  Hotchkiss  v. 
(; rattan,  90  Va.  642,  19  S.  E.  165. 

The  failure  to  verify  a  pleading  is  usually 
regarded  as  an  irregularitv,  only,  which  may 
be  waived.  People  v.  Reis,  76  Cal.  269,  18 
Pac.  309  (going  to  trial  without  objection 
is  a  waiver  of  unverified  complaint)  ;  Pudney 
r.  Burkhart,  62  Ind.  179  (demurrer  operates 
as  waiver)  ;  Brown  v.  Ruse,  69  Tex.  589,  7 
S.  W.  489;  Mason  County  r.  Minturn,  4 
W.  Va.  300  (objection  on  other  ground  a 
waiver ) . 

Error  in  entitling  the  information  and 
supporting  affidavit,  as  in  a  cause,  is  for- 
mal, and  is  waived  unless  taken  in  limine, 
as  on  the  reading.  Chance  r.  Temple,  1  Iowa 
179,  semhle. 

25.  Payne  r.  Perkerson,  56  Ga.  672. 

26.  Ensworth  v.  Albin,  46  Mo.  450. 

27.  Chicago,  etc.,  R.  Co.  v.  People,  79  IlL 
App.  529. 

28.  People  r.  Davis,  93  111.  133 ;  People  v. 
Green,  58  N.  Y,  295  (want  of  sufficient  title 
in  the  relator  to  the  relief  sought)  ;  People 
r.  Sullivan  County,  56  N.  Y.  249;  Albany 
Commercial  Bank  v.  New  York  Canal  Com'rs, 
10  Wend.  (N.  Y.)  25;  Rex  v.  Margate  Pier 
Co.,  3  B.  &  Aid.  220,  5  E.  C,  L.  133,  2  Chit. 
256,  18  E.  C.  L.  620,  22  Rev.  Rep.  356. 

29.  People  v.  Ontario  County,  17  Hun 
(N.  Y.)  501;  Albany  Commercial  Bank  r. 
New  York  Canal  CoiA'rs,  10  Wend.  (N.  Y.) 
25;  State  v.  Marks,  6  Lea  (Tenn.)  12.  See 
also  People  v.  Wilson,  119  N.  Y.  515,  23  N.  E. 
1064. 
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merits,  and  asks  jadgineiit  upon  the  merits,  lie  thereby  waives  the  plea  in 
abatement  and  elects  to  try  the  cause  upon  the  merits.^ 

9.  Issues,  Proof,  and  Variance  —  a.  Matters  to  Be  Proved.  The  relator  must 
prove  every  material  allegation  necessary  to  show  himself  entitled  to  the  relief 
soiight.^^  A  specific  traverse  of  the  allegations  of  the  alternative  writ  is  suf- 
ficient to  put  them  in  issue  under  the  rules  of  pleading  applicable  to  proceedings 
in  mandamus,  and  the  relator  must  then  produce  evidence  to  prove  such  alle- 
gations.^^ If  issue  is  not  joined  on  the  allegations  of  the  alternative  writ,  the 
opposing  return,  affidavit,  or  other  pleading  stands  admitted. In  a  state  where 
a  court  of  equity  has  jurisdiction  of  mandamus,  it  has  been  held,  under  the  rule 
obtaining  in  equity,  that  the  allegations  of  the  application  must  be  proved, 
although  they  are  not  denied.'^*  Where  the  relator  takes  no  issue  on  the  respond- 
ent's allegations,  but  proceeds  to  argument,  the  truth  of  such  allegations  is 
admitted.^ 

b.  Variance.  The  proof  in  mandamus  proceedings  is  confined  to  the  issues 
as  made,^'^  and  a  material  variance  is  fatal .^^ 

F.  Process  and  Alternative  Writ  —  l.  Notice  in  General  —  a.  Necessity. 
While  notice  must  ordinarily  be  given  before  a  peremptory  writ  will  be  granted,*^ 
the  application  for  the  order  or  rale  to  show  cause,  or  the  alternative  writ  in  the 
first  instance,  is  generally  ex  parte 

b.  Waiver.  A  general  appearance  is  a  waiver  of  the  want,  or  the  insufficiency, 
of  notice  of  the  application  but  a  party  cannot  waive  the  necessity  of  giving 
notice  to  a  co-party ."^^ 

2.  Order  or  Rule  to  Show  Cause  —  a.  Propriety  and  Necessity.  At  common 
law  a  rule  was  always  issaed  as  the  primary  step  to  inaugurate  mandamus  pro- 
ceedings after  the  filing  of  a  petition.^^    Such  practice  is  still  proper  in  most 


30.  Silver  v.  People,  45  111.  224. 

31.  niinois. —  Ward  v.  Cook,  78  111.  App. 
111. 

Louisiana. —  State  r.  St.  Martin  Parish  Po- 
lice Jury,  32  La.  Ann.  884. 

Massachusetts. —  Kimball  f.  Morris,  2 
Mete.  573. 

Missouri. —  State  r.  Kansas  City,  80  Mo. 
App.  206. 

South  Carolina. —  State  f.  Smith,  8  S.  C. 
127,  9  S.  C.  44. 

Wisconsin. —  State  v.  Warner,  55  Wis.  271, 
9  N.  W.  795,  13  N.  W.  255. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  370. 

To  compel  allowance  of  appeal. —  On  appli- 
cation for  a  writ  of  mandamus  to  compel 
the  allowance  of  an  appeal,  the  relator  must 
show  that  he  has  a  clear  right  to  the  appeal 
which  has  been  refused.  U.  S.  v.  Allen,  22 
App.  Cas.  (D.  C.)  56;  Ex  p.  Cutting,  94 
U.  S.  14,  24  L.  ed.  49. 

Facts  of  record  need  not  be  proved.  Cham- 
paign County  V.  Condit,  120  111.  301,  11  N.  E. 
394. 

On  mandamus  against  a  corporation,  it  is 

not  necessary  to  prove  the  fact  of  its  incor- 
poration unless  it  is  specially  denied.  State 
r.  Ames,  31  Minn.  440,  18  N.  W.  277. 

32.  Florida. —  State  v.  Sumter  County 
Com'rs,  22  Fla.  1. 

Missouri. —  State  v.  Cape  Girardeau  Water 
Works,  etc.,  Co.,  74  Mo.  App.  273. 

Nebraska. —  State  v.  Sherman  County,  31 
Nebr.  465,  48  N.  W.  146. 

New  York. —  People  v.  York,  43  N.  Y.  App. 
Div.  444,  60  N.  Y.  Suppl.  208;  People  V. 
Delaware  County,  12  How.  Pr.  50. 
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Ohio. —  State  v.  Stalev,  18  Ohio  Cir.  Ot. 
406. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  370. 

33.  Lewis  v.  Detroit  Bd.  of  Education,  139 
Mich.  306,  102  N.  W.  756;  Barlow  v.  Riker, 
138  Mich.  607,  101  N.  W.  820;  Clark  v.  Kent 
Cir.  Judge,  125  Mich.  449,  84  N.  W. 
Reeves  v.  Ferguson,  31  N.  J.  L.  107. 

34.  State  v.  King,  (Tenn.  Ch.  App.  1901) 
62  S.  W.  314. 

35.  People  v.  New  York  Bd.  of  Education, 
104  N.  Y.  App.  Div.  162,  93  N.  Y.  Suppl.  300. 

36.  Illinois  Midland  R.  Co.  v.  Barnett,  85 
111.  313;  State  v.  Kansas  City  Police  Com'rs, 
80  Mo.  App.  206;  People  v.  Waring,  62  N.  Y. 
Suppl.  966. 

37.  People  v.  New  York  Health  Dept.»  86 
N.  Y.  App.  Div.  521,  83  N.  Y.  Suppl.  800 
[affirmed  in  176  N.  Y.  602,  68  N.  E.  1123], 
holding  that  there  is  no  variance  between  an 
allegation  of  removal  for  lack  of  funds,  and 
a  finding  of  removal  on  account  of  diminished 
and  insufficient  salary  appropriation. 

38.  See  infra,  IX,  K,  1. 

39.  Boraim  i\  Da  Costa,  4  Ala.  393;  Chu- 
masero  v.  Potts,  2  Mont.  242. 

40.  People  v.  Cairo,  50  111.  154;  Watson  r. 
Mayrant,  1  Rich.  Eq.  (S.  C.)  449;  Edwards 
V.  U.  S.,  103  U.  S.  471,  26  L.  ed.  314;  Fair- 
banks V.  Amoskeag  Nat.  Bank,  30  Fed.  602. 
But  see  Dugue  v.  Levy,  115  La.  83,  38  So. 
902,  holding  that  a  general  appearance  is  not 
a  waiver  of  the  failure  to  give  notice  of  the 
application  for  the  writ  when  an  exception 
only  is  taken. 

41.  State  V.  Mills,  27  Wis.  403. 

42.  Grimes  v.  Harrison  County,  Wrigfct 
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jurisdictions/^  although  it  is  generally  unnecessary/*  and  in  some  states  it  is  held 
improper,'^  on  the  ground  that  it  is  useless,  since  the  rule  or  order  is  practically 
the  same  as  the  alternative  writ.'*'^ 

b.  Refusal  Where  Application  Defective.  The  court  may  dismiss  the  pro- 
ceeding without  granting  a  rule  or  order  to  show  cause  where  the  application  is 
clearly  defective.*^ 

c.  Form  and  Contents.  The  rule  or  order  to  show  cause  is  not  a  pleading  in 
the  mandamus  proceedings  and  hence  is  not  governed  by  the  strict  rules 
applicable  thereto."*^  It  has  been  held  that  the  order  to  show  cause  need  not 
have  a  teste  nor  be  under  the  seal  of  the  court/^  and  that  it  need  not  comply 
with  the  statutory  requirements  relating  to  the  alternative  writ.^*^  Only  one  writ 
can  be  asked  for.^^ 

d.  Service.  The  order  to  show  cause  or  other  notice  of  the  application  must 
be  served  in  such  a  manner  as  to  substantially  give  notice  to  all  the  persons  to  be 
affected  by  the  writo^^    Service  by  publication  is  in  some  cases  permissible.^^ 

e.  Return.  The  sufHciency  of  the  return  is  governed  in  general  by  the  rules 
relating  to  orders  to  show  cause  in  civil  actions  in  general.^* 

f.  Hearing.  The  only  question  is  whether  a  prima  facie  case  has  been 
made  by  the  petition/^  and  not  whether  mandamus  is  the  proper  remedy.^^  An 


(Ohio)  126;  Dinwiddle  Justices  r.  Chester- 
field Justices,  5  Call  (Va.)  550;  State  v. 
Long,  37  W.  Va.  266,  16  S.  E.  578;  Fisher  f. 
Charleston,  17  W.  Va.  595.  See  also  People 
V.  La  Grange  Tp.  Bd.,  2  Mich.  187. 

43.  Kimball  r.  Marshall,  44  N.  H.  465; 
Rider  r.  Brown,  1  Okla.  244,  32  Pac.  341 ; 
U.  S.  r.  Kendall,  26  Fed.  Cas.  No.  15.517,  5 
Cranch  C.  C.  163. 

As  substitute  for  alternative  writ. —  An  or- 
der to  show  cause  may  be  substituted  for 
the  alternative  writ.  People  f,  Fulton 
County,  70  Hun  (N.  Y.)  560,  24  N.  Y.  Suppl. 
397  [affirmed  in  139  N.  Y.  656,  35  N.  E.  208]. 

44.  State  v.  Clermont  County  C.  PI.  Judges, 
1  Ohio  Dec.  (Reprint)  51,  1  West.  L.  J.  358; 
Monongahela  City  v.  Monongahela  Electric 
Light  Co.,  3  Pa.  Dist.  63,  12  Pa.  Co.  Ct.  529; 
Com.  r.  Younor  Men's  Hibernia  Ben.  Soc,  2 
Brewst.  (Pa.)'  441;  Sights  v.  Yarnalls,  12 
Gratt.  (Va.)  292;  Hebb  r.  Cayton,  45  W.  Va. 
578,  32  S.  E.  187;  State  v.  Long,  37  W.  Va. 
266,  16  S.  E.  578;  Fisher  r.  Charleston,  17 
W.  Va.  628. 

45.  State  v.  Arcadia  Joint  School  Dist. 
No.  1,  65  Wis.  631,  27  N.  W.  829,  56  Am. 
Rep.  653;  State  v.  Delafield,  64  Wis.  218,  24 
N.  W.  905;  State  v.  Fairchild,  22  Wis.  110. 
Compare  Schend  v.  St.  George's  German  Aid 
Soc,  49  Wis.  237,  5  N.  W.  355. 

46.  Lutterloh  i\  Cumberland  County,  65 
N.  C.  403. 

47.  U.  S.  v.  Hay,  20  App.  Cas.  (D.  C.) 
576;  Moore  v.  Waco  Bldg.  Assoc.,  92  Tex. 
265,  47  S.  W.  716;  Hume  v.  Schintz,  90  Tex. 
72,  36  S.  W.  429;  Herf  r.  James.  86  Tex. 
230,  24  S.  W.  396. 

48.  Fisher  r.  Charleston,  17  W.  Va.  595. 

49.  Taylor  v.  Henry,  2  Pick.  (Mass.)  397. 

50.  People  v.  Fulton  County,  70  Hun 
(N.  Y.)  560,  24  N.  Y.  Suppl.  397. 

51.  State  r.  Beloit,  20  Wis.  7^. 

53.  Mobile,  etc.,  R.  Co.  v.  Pike  County 
Com'rs  Ct.,  97  Ala.  105,  11  So.  732  (holding 
that  the  burden  is  on  the  relator  to  show  that 


the  persons  served  are  agents  of  defendant 
corporation)  ;  Reg.  v.  Burke,  29  Nova  ScotiiJ. 
227. 

Service  on  a  board  has  beeii  held  sufficient 
where  a  majority  of  the  board,  including  the 
chairman,  was  served  (People  v.  Contracting 
Bd.,  20  How.  Pr.  (N.  Y.)  206),  and  even 
where  the  service  was  merely  upon  the  chair- 
man (State  Wellman,  83  Me.  282,  22  Atl. 
170). 

A  rule  to  admit  to  office  must  be  served  on 
the  de  facto  incumbent.  In  re  Strong,  20 
Pick.  (Mass.)  484. 

On  an  application  to  compel  a  judge  to 
vacate  a  decree  service  upon  the  parties  who 
obtained  the  decree  is  unnecessary.  Huron 
r.  Campbell,  3  S.  D.  309,  53  N.  W.  182.  But 
see  State  v.  Mills,  27  Wis.  403. 

Under  some  statutes  service  upon  a  ma- 
jority of  a  common  council  is  sufficient. 
State  r.  Kendall,  (Wash.  1906)  87  Pac.  821. 

A  statute  forbidding  the  service  of  proc- 
ess on  election  day  has  been  held  not  to 
apply  to  the  service  on  an  election  board  of 
an  order  to  show  cause  why  the  relator  should 
not  be  permitted  to  vote.  People  v.  Donovan, 
63  Hun  (N.  Y.)  512,  18  N.  Y.  Suppl.  501 
[reversed  on  other  grounds  in  135  N.  Y.  76, 
31  N.  E.  1009]. 

53.  Cross  V.  West  Virginia  Cent.,  etc.,  R. 
Co.,  35  W.  Va.  174,  12  S.  E.  1071. 

54.  See  Motions. 

Fine  for  failure  to  make. —  A  fine  provided 
for  not  obeying  a  mandamus  cannot  be  im- 
posed for  failure  to  make  return  to  the  order 
to  show  cause.  People  r.  Kalamazoo  Cir. 
Judge,  39  Mich.  301. 

The  return  must  be  made  to  the  court  and 
not  to  a  judge. —  Whitesides  v.  Stuart,  91 
Tenn.  710,  20  S.  W.  245. 

55.  Lee  v.  Kearny  Tp.,  4  N.  J.  L.  J.  275, 
evidence  not  taken. 

56.  Reed  v.  Beach,  122  Mich.  153,  80  N.  W. 
985;  Olson  v.  Muskegon  Cir.  Judge,  49  Mich. 
85,  13  N.  W.  369. 

[IX,  F,  2.  f] 
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answer  to  the  rule  is,  in  some  jurisdictions,  improper,^'''  and  will  not  be  considered  in 
disposing  of  the  rule  ;  ^  but  it  may  be  treated  as  a  return  to  an  alternative  writ  and 
the  rule  itself  be  considered  as  such  a  writ.^^  A  motion  to  discharge  tlie  rule  is 
treated  as  a  demurrer,  confining  the  consideration  of  the  question  to  the  petition.^ 

g.  Amendment.    The  rule  or  order  is  amendable  in  the  interest  of  justice.^^ 

3.  Alternative  Writ  — -a.  Nature  of  Writ.  As  already  stated,''^  it  is  now 
the  general  practice  to  issue  an  alternative  writ,  ex  parte^  on  the  filing  of  the 
petition,  without  a  prior  order  to  show  cause.  In  most  jurisdictions  the  alterna- 
tive writ  is  substantially  tlie  commencement  of  the  proceeding  so  far  as  tlie 
defendant  is  concerned,  although  in  some  states  he  tnay  appear  at  an  earlier  stage.^ 
In  some  jurisdictions,  however,  there  is  no  alternative  writ.^^  The  writ  is  both  a 
process  and  a  pleading,^^  and  takes  the  place  of  a  summons.^^ 

b.  When  Granted.  It  is  the  usual  practice  to  issue  an  alternative  writ  when 
the  petition  or  affidavit  makes  a  jprima  facie  case  therefor.^^  The  writ  will  not 
be  granted  wliere  it  appears  that  a  peremptory  writ  should  not  issue.^^ 

e.  Time  and  Place  of  Issuance.  Whether  an  alternative  writ  may  issue  out 
of  court  and  the  particular  term  at  which  application  must  be  made  depends  on 
the  local  practice  in  the  different  jurisdictions.™ 


57.  Umstead      Connor,  12  Pa.  Co.  Ct.  405. 

58.  Com.  V.  McCauley,  2  Pa.  Co.  Ct.  459. 

59.  Kell  V.  Rudy,  1  Pa.  Super.  Ct.  507,  38 
Wkly.  Notes  Cas.'lGG. 

60.  State  v.  Sheboygan  County,  20  Wis. 
104. 

61.  Dew  V.  Sweet  Spring  Dist.  Ct.  Judges, 
3  Hen.  &  M.  (Ya.)  1,  3  Am.  Dec.  G39. 

62.  Necessity  of  issuance  before  peremp- 
tory writ  see  infra,  IX,  K,  2. 

63.  See  supra,  IX,  F,  2. 

64.  See  Brainard  i\  Staub,  61  Conn.  570, 
24  Atl.  1040;  Wampler  v.  State,  148  Ind. 
557,  47  N.  E.  10G8,  38  L.  E.  A.  829;  State 
V.  Warren  County,  136  Ind.  207;  Boone 
County  v.  State,  6i  Ind.  379;  Lyman  v.  Mar- 
tin, 2  Utali  136. 

The  issuance  of  a  new  writ  is  not  a  new 
suit.  Kas  V.  State,  63  Nebr.  581,  88  N.  W. 
776. 

The  petition  and  rule  cannot  be  substituted 

for  the  alternative  writ  without  consent. 
Fisher  v.  Charleston,  17  W.  Va.  595. 

65.  Cumberland,  etc,  R.  Co.  v.  Washing- 
ton County  Ct.  Judge,  10  Bush  (Ky.)  564. 
And  see  the  statutes  of  the  several  states?. 

In  Illinois  by  statute  the  petition  takes 
tlie  place  of  the  alternative  writ.  Hall  f. 
Mann,  96  HI.  App.  659. 

In  Montana  the  alternative  writ  is  dis- 
pensed with  when  the  application  is  granted 
upon  notice.  Chumasero  v.  Potts,  2  Mont. 
242. 

66.  Potwin  Place  v.  Topeka  P.  Co.,  51  Kan. 
609,  33  Pac.  309,  37  Am.  St.  Rep.  312;  State 
?;.  Jefferson  County,  11  Kan.  66;  Mason  r. 
Ohio  River  R.  Co.,  51  W.  Va.  183,  41  S.  E. 
418. 

67.  Miami  County  v.  Mowbray,  160  Ind. 
10,  66  N.  E.  46. 

68.  Georgia. —  Gay  v.  Gilmore,  76  Ga.  725. 
Illinois.— 'Peo])le  v.  Cloud,  3  111.  362. 
Indiana. —  Ex  p.  Loy,  59  Ind.  235. 
Nebraska. —  American  Water  Works  Co. 

O'Connor,  31  Nebr.  445,  48  N.  W.  64. 

Nevf  Jersey. —  Lock  v.  Repaupo  Meadow 
Co.,  (Sup.  1904)  57  Atl.  423. 

[IX,  F,  2,  f  ] 


New  York. —  People  v.  Wendell,  71  N.  Y. 
171;  Jones  v.  Willcox,  80  N.  Y.  App.  Div. 
107,  80  N.  Y.  Suppl.  420;  Pratt  v.  Phelan, 
67  K  Y.  App.  Div.  349,  73  N.  Y.  Suppl.  823; 
People  V.  Coler,  41  N.  Y.  App.  Div.  463,  58 
N.  Y.  Suppl.  988;  People  v.  Clark,  40  N.  Y. 
App.  Div.  214,  58  N.  Y.  Suppl.  12;  People 
V.  Brennan,  39  Barb.  522;  People  v.  Coler, 
34  Misc.  119,  68  K  Y.  Suppl.  738. 

North  Carolina. —  Lutterloh  v.  Cumberland 
County,  65  N.  C.  403. 

Ohio. —  State  v.  Board  of  Education,  6 
Ohio  S.  &  C.  PI.  Dec.  235,  4  Ohio  N.  P.  44. 

Pennsylvania. —  Miller  v.  Clement,  205  Pa. 
St.  484,  55  Atl.  32;  Keasy  v.  Bricker,  60 
Pa.  St.  9;  Jefferson  County  v.  Shannon,  51 
Pa.  St.  221;  Com.  v.  Allegheny  County,  37  Pa. 
St.  277;  Com.  v.  Pittsburg,  34  Pa.  St.  496; 
Kell  V.  Rudy,  1  Pa.  Super.  Ct.  507,  38  Wkly, 
Xotes  Cas.  166  [reversing  15  Pa.  Co.  Ct. 
309]  ;  Boyle  v.  Lansford  School  Dist.,  7  Pa. 
Dist.  709,  7  Del.  Co.  314;  Com.  v.  Allegheny 
Valley  R.  Co.,  6  Pa.  Dist.  565 ;  Com.  v.  Nor- 
ristown,  17  Pa.  Co.  Ct.  187,  12  Montg.  Co. 
Rep.  9;  Com.  r.  McCauley,  2  Pa.  Co.  Ct.  459; 
Childs  r.  Com.,  3  Brewst.  194;  Com.  v.  Con- 
troller, 2  Brewst.  425,  7  Phila.  29;  Com.  v. 
Lloyd,  9  Kulp  25. 

Te£P«s.— Steele  v.  Goodrich,  87  Tex.  401, 
28  S.  W.  939;  Burnett  v.  Powell,  86  Tex. 
584,  24  S.  W.  788,  25  S.  W.  17. 

Washington. —  Parrish  v.  Reed,  2  Wash. 
491,  27  Pac.  230,  28  Pac.  372. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  325. 

In  England  where  an  action  has  been 
commenced  in  which  a  mandamus  is  claimed, 
an  interlocutory  application  therefor  will  not 
be  granted,  unless  it  can  be  shown  that  plain- 
tiff will  suffer  some  injury  by  waiting  for  the 
result  of  the  action.  Widnes  Alkali  Co.  v. 
Sheffield,  etc.,  R.  Co.,  37  L.  T.  Rep.  N.  S. 
131. 

69.  Parrish  v.  Reed,  2  Wash.  491,  27  Pac. 
230,  28  Pac.  372.  Contra,  see  People  v.  Goff, 
27  Misc.  (N.  Y.)  331,  57  N.  y.  SupDl.  1106. 

70.  People  i).  Oswego  Countv,  50  Hun 
(N.  Y.)  105,  3  N.  Y.  Suppl.  751,  15  N.  Y. 
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d.  Mode  of  Allowance.  A  rule  or  order  for  the  alternative  writ  may  be 
entered  but  it  is  not  essential.'^  The  common  practice  is  for  the  judge,  by 
an  indorsement  on  the  writ  or  other  writing  thereon,  to  direct  the  clerk  to 
issue  it.'^ 

e.  Form  and  Contents  —  (i)  In  Whose  Na2IE  Writ  Issues.  In  England 
the  writ  issues  in  the  name  of  the  sovereign.'^^  In  this  country  it  must  be  issued 
in  the  name  of  the  state    or  territory ."^^ 

(ii)  To  Whom  Directed?^  TA\g  alternative  writ,  like  the  peremptory  writ,^' 
should  be  directed  to  the  individual  or  corporation  on  whom  the  duty  rests  of 
performing  the  act  sought  to  be  compelled,''^  and  if  a  common  duty  rests  upon 
several  persons  the  writ  should  ordinarily  be  directed  to  all.''^  On  the  other  hand, 
if  no  duty  rests  upon  a  person,  the  writ  should  not  be  directed  to  him.^^  These 
rules  are  corollary  to  those  requiring  tliat  the  person  on  whom  the  duty  rests  shall 
be  made  a  party  respondent,  tliat  all  persons  under  a  common  duty  shall  be  joined 
as  respondents,  and  that  persons  not  under  duty  should  not  ordinarily  be  joined  ; 
and  illustrations  of  who  are  necessary  or  ])roper  parties  respondent  in  particular 
instances  serve  also  for  the  most  part  to  illustrate  to  whom  in  like  instances  the 
writ  must  or  may  be  directed.^^  The  style  in  which  respondent  shall  be  desig- 
nated in  the  writ  is  governed  likewise  by  the  rules  governing  the  style  of  desig- 
nating the  party  respondent.^^ 


Civ.  Proc.  379;  Howerton  v.  Tate,  66  N.  C. 
231;  Com.  i\  Coxe,  1  Leg.  Chron.   (Pa.)  89. 

Power  of  judge  to  grant  writ  in  vacation 
time  or  at  chambers  see  Judges,  23  Cyc.  551. 

71.  Klein  v.  Smith  County,  54  Miss.  254; 
People  r.  Lumb,  6  N.  Y.  App.  Div.  26,  39 
N.  Y.  Suppl.  514;  People  v.  Schoharie 
County,  15  N.  Y.  Suppl.  795;  People  r.  Sage, 
2  How.  Pr.  ( N.  Y. )  60 ;  Com.  r.  Young  Men's 
Hibernia  Ben.  Soc,  2  Brewst.  (Pa.)  441. 

72.  State  v.  King,  29  Kan.  607  (holding 
that  the  writ  should  contain  at  the  bottom 
an  allowance  signed  officially  by  the  judge 
and  then  attested  and  sealed  bv  the  clerk)  ; 
Clark  V.  State,  24  Nebr.  263,  38  N.  W.  752. 
See  also  Brown  r.  Atkin,  1  Utah  277;  State 
V.  Rice,  35  Wis.  178. 

73.  Brower  r.  O'Brien,  2  Ind.  423;  People 
V.  Martin,  62  Barb.  (N.  Y.)  570;  Kendall  r. 
U.  S.,  12  Pet.  (U.  S.)  524,  9  L.  ed.  1181  {af- 
firming 26  Fed.  Cas.  No.  15,517,  5  Cranch 
C  C  163] 

74.  State  v.  Cole,  33  La.  Ann.  1356;  State 
V.  McCullough,  3  Nev.  202;  State  r.  Long. 
37  W.  Va.  266,  16  S.  E.  578. 

75.  Rider  v.  Brown,  1  Okla.  244,  32  Pac. 
341,  holding  that  the  better  practice  is  to 
issue  the  writ  in  the  name  of  the  territory, 
although  perhaps  the  writ  may  be  issued  in 
the  name  of  the  party  interested  under  the 
code  provision  requiring  the  real  party  in 
interest  to  sue. 

76.  Necessary  and  proper  parties  respond- 
ent see  supra,  IX,  C,  2,  b,  (i). 

77.  See  infra,  IX,  K,  6,  b. 

78.  7oi/;a.— State  v.  Bailey,  7  Iowa  390. 
'New  York. —  People  r.  Metropolitan  Police 

Com'rs,  5  Abb.  Pr.  241. 

West  Virginia. —  Fisher  v.  Charleston,  17 
W.  Va.  628. 

Wisconsin. —  State  v.  Bergenthal,  72  Wis. 
314,  39  N.  W.  566. 

Canada. —  Mercier  v.  Roy,  16  Quebec  Super. 
Ct.  510. 


See  33  Cent.  Dig.  tit.  ''Mandamus,"  §  331. 

If  the  duty  commanded  is  incumbent  upon 
a  corporation,  the  writ  should  be  directed 
either  to  the  corporation  or  to  the  select  body 
within  the  corporation,  whose  province  and 
duty  it  is  to  perform  the  particular  act,  or 
put  the  necessary  machinery  in  motion  to 
secure  its  performance.  Mercer  County  Bd. 
of  Freeholders  v.  Pennsylvania  R.  Co.,  41 
X.  J.  L.  250. 

79.  Farnsworth  v.  Boston,  121  Mass.  173 
( holding  that  where  the  order  of  a  city  coun- 
cil in  taking  land  surrendered  to  the  city  in 
discharge  of  an  assessment  requires  a  de- 
scription signed  by  the  mayor  to  be  filed  in 
the  registry  of  deeds,  and  the  mayor  relies 
on  a  vote  of  the  council  vacating  the  as- 
sessment as  depriving  the  owner  of  his  right 
to  surrender,  an  alternative  writ  to  compel 
the  city  to  take  the  land  should  issue  to  the 
mayor  as  well  as  to  the  council)  ;  State  i'. 
Jones,  23  N.  C.  129.  And  see  State  v.  Bailey, 
7  Iowa  390. 

Effect  of  willingness  to  act  see,  generally, 
supra,  IX,  C,  2,  b,  ( i ) . 

80.  Iowa.  —  State  v.  Marshall  County 
Judge,  7  Iowa  186. 

Massachusetts. —  Waldron  f.  Lee,  5  Pick. 
323. 

Oregon. —  State  v.  Williams,  45  Oreg.  314, 
77  Pac.  965,  67  L.  R.  A.  166.  And  see  Mc- 
Leod  V.  Scott,  21  Oreg.  94,  26  Pac.  1061,  29 
Pac.  1. 

Pennsylvania. —  Com.  Westfield  Borough 
Officers,  1  Pa.'Dist.  495. 

West  Virginia. —  Fisher  v.  Charleston,  17 
W.  Va.  628. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  331. 

The  writ  may  be  directed  to  several  per- 
sons in  the  alternative  in  some  jurisdictions, 
it  seems.  Demorest  i-.  Midland  R.  Co.,  10 
Ont.  Pr.  73. 

81.  See  supra,  IX,  C,  2,  a,  b,  (i). 

82.  See  supra,  IX,  C,  2,  a,  b,  (ii). 
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(ill)  Setting  Out  Cause  of  Action  and  Command.  While  in  some  states, 
bj  statute,  where  the  writ  merely  takes  the  place  of  a  summons,  defendant  need 
not  set  out  the  cause  of  action,^^  in  most  jurisdictions  it  must  contain  a  recital  of 
the  facts  necessary  to  show  the  duty  to  act  and  a  command  either  to  perform  the 
duty  or  show  cause  at  a  certain  time  and  place  why  defendant  should  not 
perform.^^  In  commanding  the  performance  of  the  act,  the  particular  act  to  be 
performed  must  be  clearly  and  fully  described  in  the  writ.^^  So  where  the  writ 
commands  a  compliance  with  an  order  of  an  officer  or  a  board,  the  writ  must 
show  that  the  order  was  within  the  power  of  such  officer  or  board.^^  If  the  writ 
demands  more  than  the  holder  is  entitled  to  have  awarded  to  him,  it  must  be  set 
aside  in  its  entirety.^ 

(iv)  Provisions  Fob  Betumn  In  most  jurisdictions  the  writ  must  be  made 
returnable  to  the  court  issuing  it,  and  not  to  the  judge  or  at  chambers,^  and  in 
term-time  rather  than  in  vacation,^*  at  such  time  as  may  be  fixed  by  the  writ.^ 
In  some  jurisdictions  the  writ  must  be  made  returnable  at  the  office  of  the  clerk 
of  the  county  designated  therein.^^ 

(v)  Variance  Between  Petition  and  Writ.  The  writ  must  substantially 
agree  with  the  relief  prayed  for  in  the  petition.^^ 

f.  Service  —  (i)  In  General.  The  service  of  the  alternative  writ  is  in  lieu 
of  service  of  a  petition  and  summons.^^  In  some  jurisdictions  the  general  statutes 
relating  to  service  of  summons  and  citations  are  inapplicable,^^  and  the  manner 
of  service  is  a  matter  within  the  discretion  of  the  court.^^  The  service  of  an 
insufficient  w^rit  is  nugatory. 


83.  Hall  V.  Mann,  96  111.  App.  659. 

84.  Fisher  v.  Charleston,  17  W.  Va.  628. 

85.  Alabaina. —  Longshore  v.  State,  137 
Ala.  636,  34  So.  684. 

Delaware. —  State  v.  Simmons,  3  Pennew, 
291,  50  Atl.  213. 

Florida. —  Florida  Cent.,  etc.,  E,.  Co.  v. 
State,  31  Fla.  482,  13  So.  103,  34  Am.  St. 
Rep.  30,  20  L.  E.  A.  419,  holding  that  it  is 
insufficient  to  command  the  performance  of 
work  pursuant  to  ordinances  not  referred  to 
in  the  petition  or  writ. 

Iowa. —  Chance  v.  Temple,  1  Iowa  179. 

Maine. —  Hartshorn  v.  Ellsworth,  60  Me, 
276;  Anonymous,  31  Me.  590. 

New  York. —  See  People  v.  Baker,  35  Barb. 
105,  14  Abb.  Pr.  19. 

North  Carolina. —  McCoy  v.  Harnett  County, 
51  N.  C.  488;  McCoy  v.  Harnett  County,  50 
N.  C.  265. 

Oregon. —  Sears  v.  Kincaid,  33  Oreg.  215, 
53  Pac.  303. 

Rhode  Island. —  Sleeper  v.  Franklin  Ly- 
ceum, 7  R.  I.  523. 

West  Virginia. —  Fisher  v.  Charleston,  17 
W.  Va.  628. 

Wisconsin. —  State  v.  Milwaukee,  22  Wis. 
397. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  329. 

86.  State  v.  Atlantic  Coast  Line  R.  Co., 
(Fla.  1906)  40  So.  875. 

87.  U.  S.  V.  Elizabeth,  42  Fed.  45. 

88.  Taylor  V.  Henry,  19  Mass.  397 ;  White- 
sides  V.  Stuart,  91  Tenn.  710,  20  S.  W.  245. 
See  also  Judges,  23  Cyc.  551. 

In  North  Carolina  mandamus  to  compel  a 
county  superintendent  of  schools  to  sign  a 
teacher's  salary  order  is  not  an  action  on  a 
money  demand,  and  hence  may  be  made  re- 
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turnable  before  a  judge  at  chambers.  Ducker 
V.  Venable,  126  N.  C.  447,  35  S.  E.  818. 

89.  Georgia. —  Hammond  v.  Poole,  58  Ga. 
169;  Johnson  v.  State,  1  Ga.  271. 

Maryland. —  Harwood  f.  Marshall,  10  Md. 
451. 

North  Carolina. —  Howerton  v.  Tate,  66 
N.  C.  231. 

Texas.— MMx^lry  v.  Wentworth,  36  Tex.  147. 
United  States. —  Hitchcock  v.  Galveston,  48 
Fed.  640. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  326. 

90.  Georgia. —  Brunswick  v.  Dure,  59  Ga. 
803. 

Illinois. —  People  v.  Brooks,  57  111.  142. 
Nevada.—  State  v.  McCullough,  3  Nev.  202. 
North  Carolina. —  State  v.  Jones,  23  N.  C. 
129. 

Wisconsin. —  State  v.  Lean,  9  Wis.  279. 
Canada. — Burdett  v.  Sawyer,  2  Ont.  Pr.  398. 
See  33  Cent.  Dig.  tit.     Mandamus,"  §  326. 

91.  People  V.  Brotherhood  of  Stationary 
Engineers,  12  N.  Y.  Suppl.  362,  19  N.  Y.  Civ. 
Proc.  175. 

93.  State  v.  Connersville  Natural  Gas  Co., 
163  Ind.  563,  71  N.  E.  483;  Lallin  v.  State, 
49  Nebr.  614,  68  N".  W.  1022;  Com.  v.  Penn- 
sylvania R.  Co.,  6  Pa.  Dist.  266;  Fisher  v. 
Charleston,  17  W.  Va.  595. 

93.  Elliott  V.  Oliver,  22  Oreg.  44,  29  Pac. 
1;  McLeod  v.  Scott,  21  Oreg.  94,  26  Pac. 
lOGl,  29  Pac.  1. 

94.  Jones  v.  Doherty,  (Tex.  Civ.  App.  1900) 
56  S.  W.  596;  Smith  v.  Ormsby,  20  Wash. 
396,  55  Pac.  570,  72  Am.  St.  Rep.  110. 

95.  Lutterloh  v.  Cumberland  County,  65 
N.  C.  403. 

96.  Deckman  \\  Oak  Harbor,  10  Ohio  Cir. 
Ct.  409,  6  Ohio  Cir.  Dec.  729. 
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(ii)  Necessity.  Except  defendant  lias  actual  notice,^^  a  peremptory  writ 
will  not  issue  where  an  alternative  writ  has  been  granted  unless  it  has  been  served 
or  there  lias  been  a  return  or  other  appearance  pursuant  to  the  alternative 
writ.'-'^ 

(ill)  Mode  of  Service.  Except  where  otherwise  provided  by  statute,^^  the 
original  writ  must  be  delivered  and  not  a  copy.^  The  service  of  a  copy  is,  \\o^- 
ever,  a  mere  irregularity.^  Personal  service  is  necessary  in  order  to  form  the 
basis  for  attachment  proceedings  in  case  the  writ  is  disobeyed.^ 

(iv)  Persons  to  Be  Served.  The  writ  must  be  served  upon  the  individual 
or  individuals  who  are  required  to  perform  the  duty  commanded.^ 

(v)  Time  For  Service.  The  time  when  the  service  must  be  made  before 
the  i-eturn-day  is  wholly  a  matter  of  local  practice.^ 

(vi)  Waiver.  A  return  or  other  appearance  is  a  waiver  of  the  want  of,  or 
irregularity  in,  the  service.^ 

(vii)  Return"  of  Service.  The  return  should  show  service  by  indorsement 
on  a  copy  of  the  writ,  the  original  being  delivered  to  defendant  for  his  return."^ 
If  erroneous,  the  officer  may  be  compelled  to  correct  his  return.^ 


97.  Bradley  v.  McCrabb,  Ball.  (Tex.)  504. 

98.  Wilson  v.  Hunt,  (Cal.  1888)  16  Pac. 
305;  State  v.  Walker,  32  Fla.  431,  13  So. 
928. 

99.  Com.  V.  Norristown,  17  Pa.  Co.  Ct.  187, 
12  Montg.  Co.  Rep.  9. 

1.  Hempstead  v.  Underbill,  20  Ark.  337  ; 
Doolittle  V.  Branford,  59  Conn.  402,  22  Atl. 
336  (holding  that  other  papers  defining  the 
duty  need  not  be  served)  ;  Miami  County  v. 
Mowbray,  160  Ind.  10,  66  N.  E.  46;  Potts  v. 
State,  75  Ind.  336;  Clarke  County  v.  State, 
61  Ind.  75.  Contra,  see  St.  Louis  County  Ct. 
0.  Sparks,  10  Mo.  117,  45  Am.  Dec.  355; 
People  V.  Judges  Westchester  County  Ct.  of 
C.  PL,  4  Cow.  (N.  Y.)  73;  State  f.  ^Lincoln, 
67  Wis.  274,  30  N.  W.  360. 

Reading  writ. —  A  mere  offer  by  the  officer 
to  read  the  writ  without  a  delivery  of  it  is 
insufficient.    Ladue  v.  Spalding,  17  Mo.  159. 

Service  by  leaving  a  copy  at  the  dwelling- 
house  may  be  sufficient  in  the  discretion  of 
the  court,  where  there  is  no  rule  or  statute 
governing  the  practice.  State  v.  Jones,  23 
N.  C.  129. 

2.  Hempstead  r.  Underbill,  20  Ark.  337; 
State  V.  Pennsylvania  R.  Co.,  41  N.  J.  L.  250. 
Contra,  State  v.  King,  29  Kan.  607. 

3.  State  V.  Jones,  23  N.  C.  129,  holding, 
however,  that  the  court,  instead  of  proceed- 
ing by  attachment  for  contempt  for  failure 
to  show  cause,  may  direct  a  peremptory  man- 
damus to  issue,  although  there  has  been  no 
personal  service  of  the  alternative  writ. 

4.  Louisiana. —  State  v.  Shreveport,  29  La. 
Ann.  658. 

Mississippi. —  Jones  v.  Gibbs,  51  Miss.  401. 

Nevada.— Stsiie  v.  Wright,  10  Nev.  167, 
holding  service  on  the  president  of  a  board 
sufficient. 

New  Jersey. — State  v.  Pennsylvania  R.  Co., 
41  N.  J.  L.  250,  holding  service  on  the  su- 
perintendent of  a  railroad  division  insuffi- 
cient. 

United  States. — Hitchcock  v.  Galveston,  48 
Fed.  640;  Downs  v.  Rock  Island  County,  8 
Fed.  Cas.  No.  4,047,  4  Biss.  508,  holding  serv- 
i©e  on  the  clerk  of  a  board  insufficient. 


See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  336. 
Where  a  writ  is  directed  to  a  county,  it  is 

properly  served  upon  the  county  clerk. 
This  amounts  to  service  upon  defendant. 
Leavenworth  County  v.  Sellew,  99  U.  S.  624, 
25  L.  ed.  333. 

Service  on  a  domestic  corporation  may  be 
made  by  serving  an  agent  appointed  by  the 
company  to  accept  service.  Cross  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va.  174, 
12  S.  E.  1071.  Where  the  thing  enjoined  by 
the  writ  was  the  building  of  a  bridge,  serv- 
ice upon  a  mere  financial  officer  of  the  com- 
pany was  not  sufficient.  State  v.  Pennsyl- 
vania R.  Co.,  42  N.  J.  L.  490.  Where  an 
alternative  writ  of  mandamus  issues  com- 
manding a  director  of  a  railroad  company  to 
show  cause  why  he  should  not  vacate  said 
office  of  director  then  held  by  him  and  sur- 
render the  same  to  the  petitioner,  it  is  neces- 
sary that  said  writ  should  be  served  upon 
said  director  either  personally  or  by  pub- 
lication. Otherwise  the  court  cannot  pass 
upon  or  determine  his  right.  Cross  v.  West 
Virginia,  etc.,  R.  Co.,  34  W.  Va.  742,  12  S.  E. 
765. 

A  mandamus  directed  to  a  foreign  corpora- 
tion engaged  in  business  in  this  state,  com- 
manding the  performance  of  some  duty  grow- 
ing out  of  that  business,  may  be  legally 
served  upon  any  officer  of  the  company  in 
this  state,  upon  whom  lawful  service  could 
have  been  made,  according  to  the  ancient 
common  law,  if  the  corporation  were  do- 
mestic. State  V.  Pennsylvania  R.  Co.,  42 
N.  J.  L.  490. 

5.  People  V.  Thistlewood,  103  111.  139; 
People  V.  Rickey,  19  111.  405. 

Service  in  vacation  has  been  held  insuffi- 
cient. People  V.  Judges  Essex  C.  PL,  1  How. 
Pr.  (N.  Y.)  114. 

6.  People  V.  Barnett,  91  111.  422;  McBane 
V.  State,  50  111.  503.  See  also  State  v.  New- 
ark, 19  Ohio  Cir.  Ct.  5,  10  Ohio  Cir.  Dec. 
440. 

7.  Potts  r.  State,  75  Ind.  336;  Clarke 
County  V.  State,  61  Ind.  75. 

8.  Ward  v.  Curtiss,  18  Conn.  290. 
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g.  Amendments.  Tlie  wiit  is  amendable  in  like  manner  as  any  other  process 
or  pleading  in  furtherance  of  justice  and  in  the  discretion  of  the  court.® 

h.  Objections  and  Waiver  Thereof.  Defects  in  the  form  of  the  writ,  such  as 
the  name  in  which  it  issues/^  or  the  individuals  to  whom  it  is  directed,"  are 
waived  by  the  filing  of  an  answer  or  other  appearance  without  objection. 

G.  Evidence  —  l.  Presumptions.  On  an  application  for  a  mandamns,  the 
general  rules  governing  presumptions  in  evidence  apply. Thus  it  will  be  pre- 
sumed that  the  decision  of  a  court  was  on  tlie  merits/'^  and  correct  that  the 
decision  of  a  municipal  board/*'*  or  a  senate  committee,^^  was  regular ;  that  the 
governor  acted  within  his  authority  in  removing  an  officer  and  appointing  his 
successor  that  public  officers  have  exercised  their  power  to  appoint  deputies 
and  that  they  are  in  charge  and  that  a  judgment  debt  against  a  corporation  is 
one  for  the  payment  of  which  the  corporation  may  levy  a  tax.-^^  It  will  not  be 
presumed  that  facts  exist  warranting  a  removal  from  office.^^ 

2.  Burden  of  Proof.  On  an  apj^lication  for  a  mandamus,  the  burden  of  proof 
is  governed  by  the  general  rule  that  the  party  holding  the  affirmative  of  the  issue 
must  establish  his  allegations  by  a  preponderance  of  the  evidence.^^    The  relator 


9.  Connecticut. —  Brainard  v.  Staub,  61 
Conn.  570,  24  Atl.  1040. 

Florida. — State  v.  Gibbs,  13  Fla.  55,  7  Am. 
Rep.  233. 

Illinois. —  Lyons  Highway  Com'rs  v.  Peo- 
ple, 38  111.  347. 

Indiana. —  Morris  v.  State,  94  Ind.  565. 

loioa. —  State  v.  Bailey,  7  Iowa  390. 

Kansas. —  Stevens  v.  Miller,  3  Kan.  App. 
192,  43  Pac.  439. 

Missouri. —  Taylor  v.  Moss,  35  Mo.  App. 
470.  But  see  State  v.  Howard  County  Ct.,  41 
Mo.  247. 

Nebraska. —  Kas  t\  State,  63  Nebr.  581,  88 
N.  W.  776. 

New  York. —  People  v.  Clausen,  61  N.  Y. 
App.  Div.  184,  70  N.  Y.  Suppl.  417;  People  v. 
Clausen,  50  N.  Y^  App.  Div.  286,  63  N.  Y. 
Suppl.  993;  People  v.  Marsh,  21  N.  Y.  App. 
Div.  88,  47  N.  Y.  Suppl.  395 ;  People  v.  Earle, 
47  How.  Pr.  370.  See  People  v.  MetropoKtan 
Police  Com'rs,  5  Abb.  Pr.  241  [reversed  in 
24  How.  Pr.  611  note],  holding  that  a  fatal 
defect  is  not  cured  by  a  mandamus  made 
after  the  return-day. 

OTiio.— FornoflF  v.  Nash,  23  Ohio  St.  335. 

Oregon. —  See  State  i\  Richardson,  (1906) 
85  Pac.  225. 

Pennsyli->ania. — Com.  v.  Pittsburgh,  34  Pa. 
St.  496;  Com.  v.  Coxe,  1  Leg.  Chron.  89; 
Com.  V.  Keim,  15  Phila.  1. 

South  Carolina. —  State  v.  Charleston,  1 
S.  C.  30. 

West  Virginia. —  Mason  r.  Ohio  River  R. 
Co.,  51  W.  Va.  183,  41  S.  E.  418. 

United  States.  —  Poweshiek  County  v. 
Durant,  76  U.  S.  736,  19  L.  ed.  813;  West 
Virginia,  etc.,  R.  Co.  v.  U.  S.,  134  Fed.  198, 
67  C.  C.  A.  220  [affirming  125  Fed.  252]  ; 
U.  S.  V.  Union  Pac.  R.  Co.,  28  Fed.  Cas.  No. 
16,601,  4  Dill.  479  [affi.rmed  in  91  U.  S.  343, 
23  L.  ed.  428]. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  332. 

Where  there  is  a  misjoinder  of  petitioners, 
however,  an  amendment  is  not  permissible, 
but  a  new  writ  is  necessary.  Com.  v.  West- 
field  Borough  Officers,  1  Pa.  Dist.  495 ;  Lengel 
t*.  Stump,  1  Woodw.  (Pa.)  399. 

[IX,  F,  3,  g] 


10.  State  V.  McCullough,  3  Nev.  202. 

11.  Fuller  V.  Plainfield  Academic  School, 
6  Coimi.  532;  Sterling  v.  Jones,  87  Md.  141, 
39  Atl.  424. 

12.  See,  generally,  Evidence. 

13.  In  re  Wilson,  75  Cal.  580,  17  Pac.  698. 

14.  State  V.  McKee,  150  Mo.  233,  51  S.  W. 
421. 

15.  San  Luis  Obispo  County  v.  Gage,  139 
Cal.  398,  73  Pac.  174. 

16.  French  v.  State  Senate,  146  CaL  604, 
80  Pac.  1031,  09  L.  R.  A.  556. 

17.  Conklin  v.  Cunningham,  7  N.  M.  445, 
38  Pac.  170. 

18.  People  V.  Dalton,  158  N.  Y.  204,  52 
N.  E.  1119  {affirming  34  N.  Y.  App.  Dir.  6. 
53  N.  Y.  Suppl.  1060]. 

19.  Cole  r.  East  Greenwich  Fire  Engine 
Co.,  12  R.  L  202. 

20.  People  v.  Metropolitan  Bd.  of  Police, 
35  Barb»  (N.  Y.)  527;  People  V.  Metropolitan 
Police  Dist.,  35  BaTb.  (N.  Y.)  535, 

21.  Florida, —  State  v.  Seaboard  Air  Line 
R.  Co.,  (1904)  37  So.  658,  on  an  application 
for  a  mandamus  to  enforce  railroad  rates  pre- 
scribed by  commission,  the  burden  of  proof 
is  on  the  road  to  show  unconstitutionality. 

Louisiana. —  State  v.  Jumel,  31  La,  Ann. 
142. 

Montana. —  State  v.  Second  Judicial  Dist. 
Ct.,  26  Mont.  372,  68  Pac.  465,  on  mandamus 
to  compel  a  trial  judge  to  determine  a  mo- 
tion for  a  new  trial,  the  decision  of  which  is 
alleged  to  be  unnecessarily  delayed,  the  re- 
lator has  the  burden  of  showing  such  unnec- 
essary delay. 

Neio  Jersey. —  Thompson  v.  Elmer  Bd.  of 
Education,  57  N.  J.  L.  628,  31  Atl.  168,  on 
mandamus  by  a  school-teacher  to  enforce  a 
judgment  for  compensation,  the  only  burden 
of  the  relator  is  to  show  the  jui'isdiction  of 
the  state  superintendent  over  the  matter. 

New  York. —  People  v.  Knox,  78  N.  Y.  Add. 
Div.  344,  79  N.  Y.  Suppl.  989  (the  burden 
of  proof  is  on  the  one  claiming  the  right  to 
have  his  name  placed  on  the  eligible  list  to 
explain  an  apparent  forgery  in  his  creden- 
tials) ;   People  V.  Tieman,  8  Abb.  Pr.  350 
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must  prove  himself  entitled  substantially  to  every  claim  and  to  all  the  redress 
which  he  seeks  in  his  writ.  If  he  fails  to  establish  any  substantial  part  of  his 
claim,  his  application  will  be  denied.^ 

3.  Admissibility.  Any  competent  evidence  tending  to  establish,  or  in  any  way 
affecting,  the  right  of  the  relator,  and  within  the  allegations  of  the  petition  and 
writ,  is'adniissible.^  So  also  evidence  affecting  the  duty,  or  bearing  on  the  dis- 
cretionary power,  of  defendant,  is  admissible.^  Irrelevant  and  immaterial 
eridence  is  inadmissible.^^ 


(where  one  exercising  a  public  office  seeks  to 
compel  payment  of  his  salary  by  mandamus, 
he  must  show  himself  entitled  to  tne  office). 

Pennsylvania. —  Mercur  \j.  Media  Electric 
Light,  etc.,  Co.,  19  Pa.  Super.  Ct.  519. 

8outh  Carolina. —  State  v.  Adams,  63  S.  C. 
189,  41  S.  E.  82,  a  county  treasurer,  resist- 
ing paj-ment  of  a  warrant  issued  upon  a  claim 
audited  and  approved  by  the  county  commis- 
sioners, has  the  burden  of  proof. 

United  States. —  Moran  v.  Elizabeth,  9  Fed. 
72,  on  an  application  for  a  mandamus  to 
compel  the  payment  of  money,  the  claimant 
must  show  a  return  nulla  bona  as  required  by 
statute. 

Where  the  relator  has  made  out  a  prima 
facie  case,  the  burden  of  proof  is  on  defend- 
ant to  justify  his  action.  Mc(io\van  r.  Ford, 
107  Cai.  177",  40  Pac.  231. 

When  the  matter  is  peculiarly  within  the 
knowledge  of  one  party,  the  burden  is  on 
him  to  show  it.  State  v.  Clinton  County,  1G2 
Ind.  580,  68  N.  E.  295,  70  N.  E.  373,  984. 

To  justify  delay. —  The  burden  of  proof  is 
on  the  relator  to  show  that  delay  was  justi- 
fied so  as  not  to  amount  to  laches.  People 
V.  Welde,  28  Misc.  (N.  Y.)  582,  59  N.  Y. 
Suppl.  1030;  People  v.  Scannell,  28  Misc. 
(N.  Y.)  401,  59  N.  Y.  Suppl.  950. 

22.  Trant  v.  State,  140  Ind.  414,  39  N.  E. 
513. 

23.  Louisiana. —  State  v.  Rogillio,  30  La. 
Ann.  833,  on  an  application  for  a  mandamus 
to  compel  the  recording  of  a  mortgage,  it 
may  be  shown  that  it  is  not  recordable  by 
reason  of  other  liens. 

New  Jersey. — O'Donnel  v.  Dusman,  39  N.  J. 
L.  677  (on  a  writ  by  a  newly  elected  officer 
to  compel  books  to  be  turned  over  to  him, 
if  there  is  no  determination  of  the  election 
board,  legally  proven,  there  may  be  other 
evidence  of  relator's  title)  ;  In  re  Prickett, 
20  N.  J.  L.  134  (on  an  application  for  a  man- 
damus to  compel  a  township  committee  to 
accept  a  bond  and  the  oath  of  office  from  one 
claiming  to  have  been  elected  a  constable,  the 
record  of  the  township  meeting,  or  a  sworn 
copy  thereof,  is  the  only  evidence  of  such  elec- 
tion, and  a  certificate  or  even  a  sworn  copy 
of  the  list,  filed  in  the  office  of  the  county 
clerk,  is  inadmissible). 

New  York. —  People  v.  Yonkers  Bd.  of  Po- 
lice Com'rs,  174  N.  Y.  450,  67  N.  E.  78,  95 
Am.  vSt.  Rep.  596,  on  mandamus  by  one  un- 
lawfully removed  from  office  to  compel  his 
reinstatement,  evidence  of  acts  of  the  relator, 
showing  laches  and  acquiescence,  is  admis- 
sible, 

Pennsylvania. —  Com.       McCauley,  3  Pa. 


Co.  Ct.  77,  on  an  application  for  a  man- 
damus to  reinstate  a  student  expelled  from 
college,  his  punishable  acts  unknown  when 
expelled,  are  inadmissible. 

Texas. —  Crumley  u.  McKinney,  (1888)  9 
S.  W.  157  (on  application  for  a  mandamus 
to  compel  a  clerk  to  issue  a  writ  of  super- 
sedeas, the  judgment  and  appeal-bond  are 
both  admissible  in  order  to  determine  whether 
the  appeal-bond  entitles  the  applicant  to  a 
supersedeas)  ;  Browne  v.  Reese,  67  Tex.  318, 
3  S.  W.  292  (on  application  for  a  mandamus 
to  compel  the  payment  of  a  school-teacher 
by  a  county  commissioners'  court,  the  best 
evidence  of  the  judgment  of  that  court  is 
either  the  record  or  a  certified  copy  thereof). 

To  show  motive  for  application  for  writ. — 
On  an  application  for  a  mandamus  to  allow 
the  inspection  of  the  books  of  a  corporation, 
evidence  as  to  the  financial  condition  of  the 
coi-poration  is  competent  and  admissible. 
Cobb  V.  Lagarde,  129  Ala.  488,  30  So.  326. 

Right  to  introduce  new  facts  first  brought 
into  the  case  on  application  for  mandamus. — 
^^'here  a  circuit  judge  is  sought  to  be  com- 
pelled by  mandamus  to  grant  a  motion  which 
he  denied  upon  the  showing  of  facts  mada 
before  him,  the  case  must  be  heard  on  the 
facts  disclosed  on  the  hearing  of  such  mo- 
tion, and  not  upon  the  new  facts  first  brought 
into  the  case  on  the  application  for  man- 
damus. People  V.  Monroe  Cir.  Judge,  36 
Mich.  274.  But  see  Champaign  County  v. 
Condit,  120  111.  301,  11  N.  E.  394  [affirming 
24  111.  App.  5G0]  ;  Du  Page  County  v.  Mar- 
tin, 39  111.  App.  298. 

24.  State  v.  Greene  County,  119  Ind.  444, 
21  N.  E.  1097  (on  an  application  for  a  man- 
damus to  compel  the  building  or  repairing 
of  a  bridge,  evidence  of  its  cost  and  the 
financial  condition  of  the  county  is  admis- 
sible) ;  People  v.  Knauber,  163  N.  Y.  23,  57 
N.  E.  161  (on  mandamus  to  compel  appoint- 
ment to  office,  evidence  that  the  appointing 
power  sought  to  evade  the  provisions  of  the 
law  is  admissible). 

25.  Illinois. —  Kreiling  v.  Nortrup,  215  111. 
195,  74  N.  E.  123,  on  mandamus  proceedings 
to  compel  the  widening  and  deepening  of  a 
ditch,  evidence  of  the  value  of  the  land  be- 
fore and  after  the  construction  of  the  ditch 
is  immaterial. 

Iowa. —  Windsor  v.  Polk  County,  115  Iowa 
738,  87  N,  W.  704,  on  mandamus  to  compel 
the  calling  of  an  election,  proof  of  conduct 
of  the  board,  not  preventing  the  call,  is  not 
in  3;   1*  i  H' 1 

J'ea^as.— Durrett  v.  Crosby,  28  Tex.  687, 
on  an  application  for  a  mandamvis  to  the 
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4.  Weight  and  Sufficiency.  Tlie  rules  generally  applicable  to  civil  actions  are 
applied  to  determine  the  weight  and  sufficiency  of  evidence  in  mandamus 
proceedings.^^ 

H.  Trial  or  Hearing"  —  l.  In  General.  Inasmuch  as  mandamus  is  an  action 
at  law  the  trial  is  generally,  as  near  as  may  be,  the  same  as  in  an  ordinary  action 
to  recover  da  mages. 

2.  Provisional  Remedies.  In  some  jurisdictions  an  injunction  in  aid  of 
mandamus  proceedings  has  been  held  permissible.^^ 


commissioner  of  the  general  land-office,  it 
is  immaterial  to  inquire  into  the  motives  of 
the  commissioner  of  claims  in  rejecting  a 
land  warrant,  since  the  former  officer  has 
no  authority  to  revise  the  action  of  the  latter. 

Washington. —  State  v.  State  Bd.  of  Dental 
Examiners,  38  Wash.  325,  80  Pac.  544,  on 
application  to  compel  a  state  board  of  dental 
examiners  to  issue  a  license  to  the  relator, 
the  questions  and  answers  relating  to  the 
examination  are  inadmissible. 

United  States. —  U.  S.  v.  New  Orleans  Bd. 
of  Liquidation,  60  Fed.  387,  9  C.  C.  A.  37, 
on  mandamus  to  compel  the  issuance  of  bonds, 
proof  of  a  special  tax  to  pay  the  claim  is 
inadmissible. 

26.  See,  generally,  Evidence. 

The  allowance  of  a  claim  prima  facie  shows 
its  validity.  State  v.  Fraker,  166  Mo.  130, 
65  S.  W.  720. 

Forty-five  days'  delay  by  a  judge  to  de- 
termine a  motion  for  a  new  trial  is  not  suffi- 
cient to  show  that  the  decision  was  unnec- 
essarily delayed.  State  v.  Second  Judicial 
Dist.  Ct.,  26  Mont.  372,  68  Pac.  465. 

Proof  of  power  to  create  a  fund  is  insuffi- 
cient to  sustain  an  application  for  a  man- 
damus when  no  fund  is  on  hand.  People  v. 
Green,  1  Hun  (N.  Y.)  1,  3  Thomps.  &  C. 
90. 

Election  certificate  conclusive. —  On  manda- 
mus to  compel  the  acceptance  of  the  bond  of 
one  claiming  to  have  been  elected  to  an  office, 
the  official  certificate  of  the  canvassers  is 
conclusive.  Stokes  v.  Camden  County,  35 
N.  J.  L.  217;  People  v.  Hamilton  County,  75 
N.  Y.  App.  Div.  110,  77  N.  Y.  Suppl.  620. 
See  also  State  v.  Elwood,  12  Wis.  551. 

On  mandamus  to  compel  the  levying  of  a 
tax  to  pay  a  judgment,  an  affidavit  showing 
that  the  judgment  had  been  assigned  by  the 
judgment  creditor  to  the  relator  is  sufficient 
prima  facie  evidence  of  the  ownership  of  the 
judgment  by  the  relator.  State  v.  Racine, 
22  Wis.  258. 

Evidence  held  insufficient  to  sustain  ver- 
dict.— People  V.  Alton,  209  HI.  461,  70  N.  E. 
640;  People  v.  Clausen,  50  N.  Y.  App.  Div. 
286,  63  N.  Y.  Suppl.  993. 

27.  Indiana. —  Wood  v.  State^  155  Ind.  1, 
55  N.  E.  959. 

lotoa. —  Dove  v.  Keokuk  Independent 
School  Dist.,  41  Iowa  689. 

Nebraska. — American  Water  Works  Co.  v. 
State,  31  Nebr.  445,  48  N.  W.  64. 

New  York. —  People  v.  Green,  1  Hun  1,  3 
Thomps.  &  C.  90;  People  v.  Westchester 
County,  15  Barb.  607;  People  v.  Woodman, 
15  Daly  20,  1  N.  Y.  Suppl.  335,  4  N.  Y. 
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Suppl.  554;  People  v.  St.  Stephen's  Church 
Cases,  10  N.  Y.  Suppl.  125,  11  N.  Y.  Suppl. 
669-675,  25  Abb.  N.  Cas.  230;  People  v.  Dela- 
ware C.  PL,  2  Wend.  255. 

Pennsylvania. —  Phoenix  Iron  Co.  v.  Com., 
113  Pa.  St.  563,  6  Atl.  75;  German  Reformed 
Church  V.  Com.,  3  Pa.  St.  282. 

Wisconsin. —  State  v.  Wolski,  116  Wis.  71, 
92  N.  W.  360;  State  v.  Delafield,  64  Wis. 
218,  24  N.  W.  905;  Schend  v.  St.  George's 
German  Aid  Soc,  49  Wis.  237,  5  N.  W.  355. 

Compare  State  v.  Lusitanian  Portuguese 
Soc,  15  La.  Ann.  73. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  376. 

Who  may  be  heard. —  In  mandamus  cases 
the  party  interested  is  permitted  to  be  heard 
in  resisting  the  application.  Beecher  v. 
Anderson,  45  Mich.  543,  8  N.  W.  539. 

The  right  to  open  and  close  the  argument 
belongs  to  the  party  showing  cause.  People 
V.  Wayne  County  Treasurer,  8  Mich.  392. 

Notice  of  trial  is  not  necessary,  the  case 
not  being  a  calendar  cause.  Ber^be  v.  Wheeler, 
128  Mich.  32,  87  N.  W.  50.  But  see  People 
V.  Fillmore  Tp.  Bd.,  11  Mich.  197. 

Admissions  in  the  respondent's  return  may 
be  relied  on  by  the  relator,  but  not  any  alle- 
gations in  the  affidavits  or  petition  which 
are  not  admitted.  People  v.  Pritchard,  19 
Mich.  470. 

Parol  evidence  may  be  received  to  show  the 
reason  for  the  refusal  to  issue  the  writ. 
Belcher  v.  Treat,  61  Me.  577. 

All  record  evidence  relied  upon  by  either 

relator  or  respondent  should  be  brought  be- 
fore the  court  as  exhibits  in  the  shape  of 
certified  copies,  or  authenticated  in  some  way, 
rather  than  in  bare  recitals  of  its  existence, 
with  a  mere  reference  thereto.  Cronin  r. 
Kalkaska  Sup'rs,  58  Mich.  448,  25  N.  W. 
393. 

Acquiescence    of    defendant. —  Mandamus 

ought  not  to  be  awarded  when  there  is  a 
substantial  defect  in  the  proof  of  plaintiflTe 
rights,  notwithstanding  the  officer  may  mani- 
fest a  willingness  to  obey  the  mandate;  and 
especially  ought  it  not  to  be  done  when  the 
interests  of  a  third  person  are  involved. 
Glasscock  v.  General  Land  Office  Com'rs,  3 
Tex.  51. 

Consolidation  of  mandamus  proceedings  to 
compel  payment  of  judgments  see  Consoli- 
dations AND  Severance  of  Actions,  8  Cyc. 
597  note  25. 

28.  Cynthiana  v.  Board  of  Education,  52 
S.  W.  969,  21  Ky.  L.  Rep.  731;  Moore  V. 
Jones,  76  N.  C.  188:  Alderson  v.  Kanawha 
County,  31  W.  Va.  633,  8  S.  E.  274.  But 
see  Andrews  v.  Rumsey,  75  111.  598. 
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3.  Time  and  Place.^^  No  hearing  is  permissible  until  the  return  is  filed  and 
all  pleadings  in  the  matter  completed.^  The  trial  of  the  issues  of  fact  must  be 
at  a  term  of  court,^^  in  the  home  forum  or  place  of  litigation,^  and  not  at 
chambers.^ 

4.  Mode  of  Trial.  In  many  jurisdictions  issues  of  fact  in  a  mandamus  pro- 
ceeding are  triable  bj  jury.^^  Likewise  a  reference  of  particular  issues  or  to  take 
proof  has  been  held  proper  in  some  states,^^  but  a  case  in  a  federal  court  cannot 
be  sent  to  a  master  as  a  suit  in  equity.^^  If  the  application  is  made  to  an  appel- 
late court,  it  is  common  practice  to  send  issues  of  fact  to  an  inferior  court  for 
trial.^^ 

5.  Discontinuance.  The  relator  has  the  right  to  discontinue  the  proceedings,^ 
even  where  a  counter-claim  has  been  set  up,  the  latter  being  unauthorized ;  but 
a  discontinuance  as  to  a  necessary  party  will  not  be  allowed/^  At  common  law 
in  a  suit  where  it  is  not  permitted  to  take  judgment  against  a  part  only  of  defend- 
ants, the  taking  of  such  judgment  operates  to  discontinue  the  suit  as  to  all  other 
defendants.^^ 

6.  Dismissal.  As  in  other  civil  actions,  the  proceeding  may  be  dismissed  in  a 
proper  case,  as  where  the  relator  refuses  to  produce  evidence,"*^  where  the  pro- 
ceeding is  prosecuted  without  authority,^^  where  the  petition  is  substantially 
defective,^  when  the  occasion  for  the  writ  has  passed,"*^  or  when  the  alternative 
writ  is  quashed  or  a  demurrer  thereto  sustained.'*^  But  a  dismissal  will  not  be 
granted  becaupe  the  proceedings  are  not  in  the  name  of  the  state  where  no  sub- 


29.  Venue  and  change  of  venue  see  supra, 
IX,  A,  3. 

30.  State  i\  Kelly,  41  S.  C.  551,  22  S.  E. 
1007. 

31.  Mayer  v.  State,  52  Nebr.  7G4,  73  N.  W. 
214. 

At  the  same  term  there  may  be  granted  a 
rule  to  sliow  cause  and  the  alternative  and 
the  peremptory  writ,  and  all  questions  aris- 
ing in  the  ease  may  be  decided  in  the  same 
court.  Fitzhugh  f.  Custer,  4  Tex.  391,  51 
Am.  Dec.  728. 

32.  Mayer  v.  State,  52  Nebr.  764,  73  N.  W. 
214. 

33.  See  Judges,  23  Cyc.  551. 

34.  See  Juries,  24  Cyc.  129. 

Determination  by  the  court  is  proper,  pro- 
vided both  the  relator  and  respondent  agree, 
Upshur  V.  Baltimore,  94  Md.  743,  51  Atl. 
953. 

35.  People  v.  St.  Louis,  etc.,  R.  Co.,  44 
Hun  (N.  Y.)  552,  7  N.  Y.  St.  415;  People  v. 
Haws,  12  Abb.  Pr.  (N.  Y.)  70;  State  v.  Co- 
lumbia, 22  S.  C.  582. 

36.  Cleveland  v.  U.  S.,  127  Fed.  667,  62 
C.  C.  A.  393. 

37.  California.  —  Calaveras  County  r. 
Brockway,  30  Cal.  325.  But  see  Thornton  r. 
Iloge,  84  Cal.  231,  23  Pac.  1112. 

Michigan. —  Haines  v.  Saginaw  Countv,  87 
Mich.  237,  49  N.  W.  310. 

t^eio  Jersey. —  Edward  C.  Jones  Co.  v.  Gut- 
tenberg,  66  N.  J.  L.  659,  51  Atl.  274. 

Washington  —  State  v.  Boss.  (1906)  87 
Pac.  262. 

Wisconsin. —  State  v.  Pierce  County,  71 
Wis.  321,  37  N.  W.  231;  State  v.  Gratiot,  17 
Wis.  245;  State  v.  Saxton,  14  Wis.  123. 

But  see  Territory  v.  Chicago,  etc.,  B.  Co.,  2 
Okla.  108,  39  Pac.  389,  holding  that  where  is- 
sues in  mandamus  are  joined  in  which  defend- 


ants have  a  right  to  a  jury  trial,  but  there  is 
no  means  provided  by  statute  by  which  the 
supreme  court  can  secure  a  jury,  the  cause 
must  come  to  an  end. 

Under  a  statute  providing  that  the  supreme 
court  shall  transmit  a  record  in  mandamus 
proceedings  pending  therein,  in  which  an  is- 
sue of  fact  is  not  finally  determined,  to  the 
district  court  of  the  proper  county,  a  town 
is  a  resident  of  the  county  in  which  it  is 
situated.  State  v.  Lake,  28  Minn.  362,  10 
N.  W.  17. 

38.  State  r.  New  Orleans,  44  La.  Ann.  354, 
10  So.  766;  State  v.  Wedge,  28  Nev.  36,  78 
Pac.  760. 

If  the  relator  has  embraced  too  many  per- 
sons in  his  alternative  writ,  there  is  no  error 
in  permitting  him  before  the  trial  to  enter 
a  discontinuance  as  to  one  or  more  and  to 
proceed  against  the  remainder.  State  v.  Long, 
37  W.  Va.  266,  16  S.  E.  578. 

39.  State  v.  W^edge,  28  Nev.  36,  78  Pac. 
760. 

40.  Eufaula  v.  Hickman,  57  Ala.  338,  hold- 
ing that  inasmuch  as  all  the  members  of  a 
municipal  board  must  be  joined  in  a  pro- 
ceeding to  compel  them  to  act  as  a  board, 
plaintiff  cannot  discontinue  the  proceeding 
as  to  a  member  not  served  with  notice. 

41.  McDonald  v.  Judson,  97  HI.  App.  414. 

42.  Vermillion  v.  State,  (Nebr.  1907)  110 
N.  W.  736. 

43.  People  v.  Blackhurst,  60  Hun  (N.  Y.) 
63,  15  N.  Y.  Suppl.  114. 

44.  Hume  i\  Schintz,  90  Tex.  72,  36  S.  W. 
429. 

45.  U.  S.  V.  Norfolk,  etc.,  B.  Co.,  118  Fed. 
554,  55  C.  C.  A.  320. 

46.  State  v.  Saras,  711  Nebr.  669,  99  N.  W. 
544;  Hester  v.  Thomson,  35  W^ash.  119,  76 
Pac.  734. 
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stantial  right  is  affeqted.^^  A  dismissal  by  a  judge  without  jurisdiction  at  the 
time  and  place  to  hear  the  cause  upon  its  merits  is  invalid.^  A  dismissal  of  the 
principal  defendant  requires  a  dismissal  as  to  one  against  whom  incidental  relief 
is  asked.^^  Wliile  the  relator  in  mandamus  cannot,  as  a  strict  matter  of  right, 
dismiss  his  case  after  final  submission,^*^  still  the  court  will  dismiss  the  proceeding 
where  public  interests  are  involved,  and  it  is  desirable  that  plaintiff's  ca-se  be 
fully  presented.^^ 

7.  Scope  of  Inquiry  — a.  In  General.  The  question  as  to  what  matters  will  be 
considered  by  the  court  in  determining  the  right  to  the  writ  is  governed  by  no 
fixed  rule  applicable  to  all  cases.^^ 


47.  People  v.  San  Francisco,  36  Cal.  595. 
See  also  Eden  Independent  Dist.  No.  2  c. 
Rhodes,  88  Iowa  570,  55  N.  W.  524. 

48.  People  i;.  Ouray,  4  Colo.  291. 

49.  Evans  v.  U.  S.,  19  App.  Cas.  (D.  C.) 
202. 

50.  State  v.  Rail,  51  Kan.  599,  33  Pac. 
299;  People  r.  Bingham,  101  N.  Y.  Suppl. 
410,  holding  that  the  relator  has  the  right 
of  dismissal,  but  not  without  prejudice. 

51.  State  i\  Rail,  51  Kan.  599,  33  Pac. 
299. 

52.  See  eases  cited  infra,  this  note. 

The  question  of  the  incorporation  of  the 
municipality  cannot  be  considered  in  manda- 
mus proceedings  against  its  officers.  People  v. 
Board  of  School  Trustees,  111  111.  171;  Hon 
V.  State,  89  Ind.  249;  State  v.  Dixon  County 
School  Dist.  No.  1,  31  Nebr.  552,  48  N.  W. 
393.  Legality  of  the  incorporation  of  a  city 
will  not  be  inquired  into  on  an  application 
to  compel  it  to  pay  a  judgment.  Lee  v.  Thief 
River  Falls,  82  Minn.  88,  84  N.  W.  654. 

Formal  irregularities  in  the  performance 
of  official  duties  will  not  be  considered. 
Cleveland  v.  Orange,  31  N.  J.  L.  131. 

Matters  occurring  after  suit  was  brought 
may  be  considered  in  determining  whether 
the  writ  should  be  made  peremptory.  State 
V.  Williams,  68  Conn.  131,  35  Atl.  24,  421, 
48  L.  R.  A.  465. 

Questions  involved  in  the  trial  of  a  cause 
will  not  be  reviewed  on  an  application  for 
a  mandamus  to  compel  the  setting  aside  of 
an  order  granting  a  new  trial.  Chicago,  etc  , 
R.  Co.  V.  Genesee  County  Cir.  Judge,  89  Mich. 
549,  50  N.  W.  879.  See  also  Ex  p.  Farquhar, 
99  Ala.  375,  11  So.  913,  holding  that  on  an 
application  for  mandamus  to  show  cause  why 
a  supersedeas  granted  by  a  judge  of  the  cir- 
cuit court  should  not  be  vacated,  and  a  peti- 
tion for  rehearing  dismissed,  the  court  can- 
not consider  the  ruling  on  a  demurrer  to  the 
petition  and  on  the  pleas  and  evidence  in 
the  case. 

Validity  of  judicial  proceedings. —  In  an 

application  to  compel  continuance  of  pro- 
ceedings which  had  been  enjoined,  the  equity 
or  propriety  of  the  injunction  will  not  be 
considered.  State  v.  Judge  Macon  Orphans' 
Ct.,  15  Ala.  740;  People  v.  Gilmer,  10  111. 
242. 

Matters  affecting  the  discretion  of  the 
court  will  often  be  considered.  Grayson 
County  Ct.  v.  Breckinridge  County  Ct.,  8  Ky. 
L.  Rep.  135 ;  Osborne  v.  Lindow,  78  Mich. 
600,  44  N.  W.  414.    But  on  an  application 
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for  a  writ  to  allow  an  appeal,  the  probability 
of  the  result  will  not  be  considered  where  thg 
appeal  is  a  matter  of  right.  Ware  v.  Mc- 
Donald, 02  Ala.  81. 

Taking  of  appeal. —  On  an  application  by 
an  assignee  to  compel  a  judge  to  allow  an 
appeal,  the  question  whether  the  assignor  has 
appealed  cannot  be  considered.  State  v.  Judge 
St.  Charles  Parish  Ct.,  28  La.  Ann.  900. 

Genuineness  of  warrants. —  In  a  mandamus 
proceeding  to  compel  a  public  officer  to  re- 
ceive warrants  in  payment  of  a  debt,  the 
issue  of  the  genuineness  of  the  warrants  may 
be  passed  upon.  State  v.  Pilsbury,  29  La. 
Ann.  787. 

Motives  of  judge. —  So  long  as  the  trial 
judge  is  permitted  to  sit  in  the  case  and  is 
not  required  to  vacate  the  bench  in  accord- 
ance with  the  statute,  the  court,  on  petition 
for  mandamus  to  compel  him  to  enter  judg- 
ment in  a  cause^  will  not  consider  his  private 
motives,  nor  his  estimate  of  counsel  in  the 
case.  Alexander  r.  Moss,  89  S.  W.  118,  28 
Ky.  L.  Rep.  171. 

Ability  to  execute  writ. —  Whether  the 
court  has  power  to  execute  a  writ  of  man- 
damus will  not  be  considered  in  determining 
whether  the  applicant  is  entitled  to  the  writ. 
People  r.  Morton,  24  N.  Y.  App.  Div.  563,  49 
N.  Y.  Suppl.  760. 

Where  relator  has  been  removed  from  of- 
fice, the  question  whether  he  was  guilty  of 
the  charges  on  which  he  was  removed  will 
not  be  considered.  State  v.  Barrett,  22  Ohio 
Cir.  Ct.  104,  12  Ohio  Cir.  Dec.  231. 

The  validity  of  the  original  cause  of  action 
will  not  be  considered  in  a  mandamus  pro- 
ceeding to  enforce  a  judgment.  Sherman  v. 
Langham,  92  Tex.  13,  40  S.  W.  140,  42  S.  W. 
961 ;  Harlaiess  v.  Hutcherson,  90  Tex.  383,  38 
S.  W.  1120. 

As  determined  by  scope  of  record. —  Gen- 
erally the  whole  record  in  a  mandamus  pro- 
ceeding will  be  examined  and  considered.  Le 
Grange  County  v.  Cutler,  7  Ind.  6.  But  omis- 
sions in  the  alternative  writ  cannot  be  sup- 
plied by  the  affidavit  or  application  on  which 
it  was'  allowed.  People  r.  Sullivan  County, 
56  N.  Y.  249 ;  McKenzie  v.  Ruth,  22  Ohio  St. 
371.  The  supreme  court  will  look  only  at 
the  petition  and  return  and  not  at  the  record 
in  the  lower  courts.  Schollenberger  v.  Forty- 
Five  Foreign  Ins.  Go's,  21  Fed.  Cas.  No. 
12,475a,  5  Wkly.  Notes  Cas.  366.  Where  a 
judge  or  other  officer  has  denied  an  applica- 
tion, the  hearing  must  be  on  the  same  papers 
as  those  on  which  the  application  was  denied. 
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b.  Constitutionality  or  Validity  of  Statute.  As  a  general  rule  the  court  will 
consider  and  determine  the  validity  of  a  statute  upon  which  depends  the  right  of 
the  relator  or  the  duty  of  respondent.^^ 

e.  Right  OP  Title  to  Office  or  Employment.  Only  the  prima  facie  right  to 
office  will  be  investigated  in  mandamus  proceedings  and  not  the  relator's  title  or 
eligibility.^ 

d.  Regularity  of  Official  Action.  Generally  the  court  will  not  investigate  the 
facts  upon  which  a  certiticate,  return,  report,  allowance  of  claim,  or  like  official 
action  was  made  or  resulted.^^ 

e.  Right  or  Title  to  Property.  When  the  title  to  property  is  questioned  only 
collaterally  it  will  not  be  considered  or  tried.^^    However,  it  has  been  held  that 


E'eople  c.  Monroe  Cir.  Judge,  36  Mich.  274; 
Matter  of  Woods,  5  Misc.  (N.  Y.)  575,  26 
X.  Y.  Suppl.  160.  Stipulations  of  the  parties 
may  be  considered  even  on  the  question  as 
to  Avhether  the  writ  lies.  Byington  r.  Hamil- 
ton, 37  Kan.  758,  16  Pac.*^  54.  Matters  of 
defense  stated  in  respondent's  brief  cannot 
be  considered  if  not  in  the  return.  State  v. 
Yakev,  (Wash.  1906)  85  Pac.  990. 

53!  McConihe  v.  State,  17  Fla.  238;  Par- 
ker r.  State,  133  Ind.  178,  32  N.  E.  836,  33 
X.  E.  119,  18  L.  R.  A.  567;  McDermont  v. 
Dinnie,  6  X.  D.  278,  69  X.  W.  294;  State  v. 
Saxton,  11  Wis.  27.  But  see  Wright  v. 
Kelley,  4  Ida.  624,  43  Pac.  565  (holding  that 
the  constitutionality  of  a  statute  cannot  be 
questioned  collaterally  on  an  application  for 
a  writ  of  mandamus  by  a  private  party  to 
enforce  a  private  right)  :  State  r.  Douglas 
County,  18  Xebr.  506,  26  X.  W.  315  (holding 
that  the  validity  of  a  statute  could  not  be 
investigated  by  mandamus  on  the  eve  of 
election  under  the  act  questioned ) .  See, 
<ienerally,  supra,  II.  B,  6. 

54.  California. —  Turner  v.  Melonv,  13  Cal. 
621. 

Florida. —  State  v.  Johnson,  35  Fla.  2,  16 
So.  786,  31  L.  R.  A.  357;  State  r.  Gamble,  13 
Ela.  9. 

/»mois.— People  c.  Weber,  86  111.  283. 

Louisiana. —  State  r.  Pitot,  21  La.  Ann. 
336:  State  v.  Wrotnowski,  17  La.  Ann.  156. 

Michigan. —  Smith  r.  Wavne  Cir.  Judge, 
84  Mich.  564,  47  X.  W.  1092;  People  v. 
Ingham  Co.,  36  Mich.  416. 

Minnesota. —  State  r.  Churchill,  15  Minn. 
455;  State  v.  Sherwood,  15  Minn.  221,  2  Am. 
Rep.  116. 

Missouri. —  State  r.  Auditor,  34  Mo.  375. 

Montana. —  State  v.  Cook,  17  Mont.  529, 
43  Pac.  928. 

Xebraska. —  State  r.  Plambeck,  36  Xebr. 
401,  54  X.  W.  667  ;  State  v.  Dodson,  21  Xebr. 
218,  31  X.  W.  788. 

New  Jersey. —  O'Donnel  r.  Dusman,  39 
X.  J.  L.  677 ;  Feurey  v.  Roe,  35  X.  J.  L.  123. 

Neic  York. —  People  r.  Lane,  55  X.  Y.  217. 

XortJi  Dakota.— Stsite  v.  Archibald,  5  X.  D. 
359,  66  X.  W\  234. 

Oregon. —  Stevens  v.  Carter,  27  Oreg.  553, 
40  Pac.  1074,  31  L.  R.  A.  342. 

Pennsylvania. —  Flick  v.  Harpham,  13  Pa. 
Co.  Ct.  648. 

Sotith  Dakota.— Stsiie  v.  Kipp,  10  S.  D. 
495.  74  X.  W.  440 ;  Fuller  v.  Roberts  County, 
9  S.  D.  216,  220,  68  X.  W.  308,  1103. 
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Tennessee. — See  Pucket  r.  Bean,  11  Heisk. 
600. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  383. 
See  also  supra,  VI,  C,  7. 

55.  District  of  Columbia. — Arrison  v.  Cook, 
6  D.  C.  335,  election  returns  conclusive. 

Kansas. —  State  v.  Lawrence,  3  Kan.  95, 
return  of  canvassers  collaterally  conclusive. 

Michigan. —  Fuller  r.  Atty.-Gen.,  98  Mich. 
96,  57  X.  W.  33,  bad  faith  of  board  in  re- 
moving officers  not  triable. 

Mississippi. —  But  see  Warren  County  i\ 
Klein,  51  Miss.  807,  where  the  illegality  of 
an  allowed  claim  was  tried. 

Nebraska. —  State  r.  Saline  County,  18 
Xebr.  422,  25  X.  W.  587. 

New  York. —  Jordan  v.  Xew^  York  Bd.  of 
Education,  14  Misc.  119,  35  X.  Y.  Suppl.  247, 
25  X.  Y.  Civ.  Proc.  89,  2  X.  Y.  Annot.  Cas. 
244.  But  see  People  v.  Green,  47  How.  Pr. 
382,  holding  that  whether  a  claim  is  a  county 
charge  may  be  inquired  into  upon  issues 
raised  on  an  alternative  mandamus  issued 
for  the  payment  of  the  claim. 

Pennsylvania. —  Com.  v.  German  Soc.  for 
Mut.  Support,  etc.,  15  Pa.  St.  251  (merits 
of  expulsion  of  member  of  society  not  tried)  ; 
Monongahela  City  r.  Monongahela  Electric 
Light  Co.,  3  Pa.  Dist.  63,  12  Pa.  Co.  Ct.  529 
(action  of  city  council  in  passing  ordinance 
not  reviewed) . 

South  Carolina. —  State  v.  Beaufort  Pilot- 
age Com'rs,  23  S.  C.  175,  report  of  commis- 
sion of  pilots  not  received. 

West  Virginia. — State  v.  Wood  County  Ct., 
33  W.  Va.  589,  11  S.  E.  72. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  381 
et  seq. 

Right  to  penalties  and  waivers. —  In  man- 
damus proceedings  to  compel  the  secretary 
of  the  treasurer  to  deliver  to  the  relator  a 
draft  in  the  possession  of  the  secretary,  and 
withheld  by  the  latter  until  certain  penalties 
incurred  by  relator  w^ere  adjusted,  whether 
the  penalties  were  actually  incurred,  and 
whether  they  were  waived,  cannot  be  deter- 
mined.  U.  S.  V.  Windom,  19  D.  C.  54. 

56.  Volcano  Canon  Road  Co.  v.  Placer 
County,  88  Cal.  634,  26  Pac.  513;  Weaver- 
ville,  etc.,  Wagon  Road  Co.  r.  Trinity  County, 
64  Cal.  69,  28  Pac.  496;  Babcock  v.  Goodrich, 
47  Cal.  488;  People  r.  Doane,  17  Cal.  476; 
Tennant  v.  Crocker,  85  Mich.  328,  48  X.  W. 
577.  But  see  Eby  v.  Red  Bank  School-Dist., 
87  Cal.  166,  25  Pac.  240.  See  also  supra,  II, 
B,  7. 
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if  tlie  title  of  third  persons  is  disclosed  by  the  relator's  own  showing  tlie  writ  will 
be  denied/'^ 

f.  Rights  of  Third  Persons.  The  rights  of  third  persons  who  are  not  parties 
to  the  proceeding  will  not  be  determined^  bnt  the  conrt  will  limit  its  determination 
to  the  rights  of  the  j)arties.^^ 

8.  Questions  For  Jury.  Where  issues  are  submitted  to  the  jury  they  should 
be  confined  to  material  ones.'^^  As  in  other  actions,  questions  of  law  are  for  the 
court  and  questions  of  fact  are  for  the  jury,^^  and  where  the  evidence  is  conflict- 
ing the  question  is  one  for  the  jury.^^  Where  the  return  or  answer  puts  in  issue 
no  material  facts  there  is  no  question  for  the  jury  and  the  court  may  hear  and 
determine  the  case  on  the  questions  of  law  alone.^^ 

9.  Verdict  and  Findings.  Where  the  trial  is  by  the  court  and  a  judgment  is 
necessary  it  must,  in  some  states,  be  supported  by  proper  findings  of  fact  and 
conclusions  of  law.^'^  Where  issues  of  fact  are  tried  by  a  jury  the  judge  presiding 
at  the  trial  may  direct  a  verdict,^^  but  he  cannot  order  a  nonsuit.^^  Where  a 
verdict  is  not  directed  the  jury  may  render  a  general  or  a  special  verdict;^''  and 
a  general  verdict  is  proper,  although  several  special  issues  are  submitted  to  the 
jury.*'''  A  verdict  of  the  jury  upon  any  question  of  fact  submitted  to  them  is 
binding  upon  the  couj't.^^ 

10.  Stay  of  Proceedings.  The  court  has  the  power  to  stay  proceedings  i^en- 
dente  lite  as  in  other  cases,^^  but  after  the  court  has  awarded  a  peremptory  man- 
damus there  is  no  power  to  stay  the  proceedings.'^^ 

I.  New  Trials  and  Rehearing"S.  The  rules  in  regard  to  new  trials  and 
rehearings  in  mandamus  proceedings  are  practically  the  same  as  those  applicable  to 
ordinary  actions  at  law.'^^  A  rehearing  in  an  appellate  court  which  has  granted  or 
denied  the  writ  is  governed  by  the  practice  relating  to  new  trials  in  the  lower  court,'^ 


57.  Chance  v.  Temple,  1  Iowa  179. 

58.  California. —  People  r.  Doane,  17  Cal. 
476. 

Colorado. —  See  Bright  v.  Farmers'  High- 
line  Canal,  etc.,  Co.,  3  Colo.  App.  170,  32 
Pac.  433. 

Louisiana. —  State  v.  Clinton,  27  La.  Ann. 
429. 

Montana. —  Wright  v.  Gallatin  County,  6 
Mont.  29,  9  Pac.  543. 

TVevatZa.— State  v.  Wright,  10  Nev.  167. 

Virginia. —  NottoAvay  County  v.  Powell,  95 
Va.  635,  29  S.  E.  682. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  385. 

Conclusiveness  of  judgment  against  persons 
not  parties  see  iyifra,  IX,  J,  4,  b. 

Interested  persons  as  proper  or  necessary 
parties  respondent  see  supra,  IX,  C,  2,  c. 

Interest  of  third  persons  as  affecting  dis- 
cretion of  court  as  to  issuing  writ  see  su- 
pra, II,  3,  f. 

Relief  against  persons  not  parties  see  infra, 
IX,  J,  2. 

59.  People  v.  Waynesville,  88  111.  469. 

60.  Creager  v.  Hooper,  83  Md.  490,  35  Atl. 
159  (holding  that  the  question  of  the  exist- 
ence of  a  statute  or  ordinance  is  one  for  the 
court)  ;  People  v.  Dick,  84  N.  Y.  App.  Div. 
181,  82  N.  Y.  Suppl.  719;  People  v.  Man- 
hattan State  Hospital,  5  N.  Y.  App.  Div. 
249,  .39  N.  Y.  Suppl.  158  (holding  that  the 
question  of  the  reasonableness  of  police  regu- 
lations as  to  committing  the  insane  is  for 
the  court)  ;  Smith      Com.,  41  Pa.  St.  335. 

61.  Federal,  etc.,  Co.  v.  Pittsburg,  16  York 
Leg.  Rec.  (Pa.)  195. 
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62.  Howard  r.  Huron,  5  S.  D.  539,  59 
X.  W.  833,  26  L.  R.  A.  493,  6  S.  D.  180,  60 
X.  W.  803. 

63.  State  v.  Young,  6  S.  D.  406,  61  X.  W. 
165. 

64.  People  v,  Clausen^  74  N.  Y.  App.  Div. 
217,  77  X.  Y.  Suppl.  521;  People  v.  Metro- 
politan Police  Dist.,  35  Barb.  (X^.  Y.)  651, 
14  Abb.  Pr.  158. 

65.  People  v.  Clausen,  74  X.  Y.  App.  Div. 
217,  77  X.  Y.  Suppl.  521. 

66.  People  v.  Order  American  Star,  53 
X.  Y.  Super.  Ct.  66. 

67.  People  v.  Metropolitan  Police  Dist.,  35 
Barb.  (X^.  Y.)  644,  651,  14  Abb.  Pr.  151, 
158. 

68.  People  v.  Kearny,  44  X.  Y.  App.  Div. 
449,  61  X.  Y.  Suppl.  41.  See  also  People  v. 
Woodman,  15  Daly  (X.  Y.)  20,  1  X.  Y.  Suppl. 
335,  4  X.  Y.  Suppl.  554. 

69.  Uhler  v.  Boyd,  41  Cal.  60;  State  i\ 
Avery,  15  Wis.  18. 

70.  People  v.  Steele,  2  Barb.  (X.  Y.)  554, 
1  Code  Rep.  88. 

71.  State  V.  Richardson,  37  La.  Ann.  261 ; 
State  V.  Judge  Sixth  Dist.  Ct.,  32  La.  Ann. 
207;  Com.  V.  Hampden  County  Highway 
Com'rs,  6  Pick.  (Mass.)  501;  People  v.  Knox, 
78  X.  Y.  App.  Div.  344,  79  X.  Y.  Suppl.  989: 
People  V.  Metropolitan  Police  Dist.,  35  Barb. 
(X.  Y.)  644,  14  Abb.  Pr.  158;  People  r. 
Byrne,  9  X.  Y.  Annot.  Cas.  127;  State  v. 
Plffiflinger,  33  Wis.  594;  State  y.  School  Land 
Com'rs,  9  Wis.  200.  See,  generally,  Xew 
Trtal. 

72.  People  v.  Coon,  25  Cal.  635. 
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and  in  cases  referred  to  the  lower  court  by  the  appellate  court  a  motion 
for  a  new  trial  must  be  made  in  the  appellate  court. ''^ 

J.  Judgement — ^l.  In  General  —  a.  Disting-uished  From  Final  Writ.  The 
judgment  in  mandamus  proceedings  is  distinct  from  the  final  or  peremptory  writ 
which  is  issued  in  pursuance  of  the  judgment  for  the  relator.  The  writ  recites 
the  facts  showing  wliy  it  should  issue,  the  judgment  directing  it,  tlie  command  of 
the  acts  to  be  performed,  and  a  provision  for  return.  The  judgment  shows  the 
determination  of  the  court  on  the  merits,  directs  or  denies  the  writ,  and  awards 
the  damages  and  costs,  if  any."^* 

b.  Necessity — (i)  In  General.  At  common  law  the  peremptory  writ  was 
regarded  as  the  linal  determination  of  the  rights  of  the  parties,  and  no  formal 
judgment  seems  to  have  been  required  upon  which  to  base  the  writ.'^  This  prac- 
tice is  held  applicable  in  some  states  to  peremptory  writs  issued  by  a  judge  as 
such;'^^  but,  when  the  proceedings  are  before  the  court,  statutes  generally  have 
made  a  material  change  in  the  common-law  practice,  and  before  the  peremp- 
tory writ  can  properly  issue,  a  formal  judgment  must  be  entered  as  a  basis 
therefor.''^ 

(ii)  Necessity  OF  Finding  Facts.  In  some  states  it  is  necessary,  to  support 
a  judgment  in  mandamus,  that  the  court  should  find  the  facts  upon  which  the 
judgment  is  founded.''^    In  other  states  a  finding  of  facts  is  unnecessary.'^ 

e.  Form  and  Contents.^^  The  order  or  judgment  directing  issuance  of  the 
writ  should  specifically  state  the  act  to  be  performed,  but  it  seems  that  a  failure 
to  do  so  is  not  fatal  when  the  prayer  of  the  petition  is  clear  and  specific.^^  The 
methods  to  be  employed  in  performing  the  required  act  may  be  stated  in  general 
terms.^^  A  judgment  directing  a  levy  to  raise  money  should  state  the  amount, 
which  should  not  be  more  than  required.^'  If  the  act  to  be  performed  is  one 
required  by  statute,  the  judgment  should  follow  the  language  of  the  statute.^ 
The  proper  order  for  a  peremptory  writ  after  an  alternative  is  "  let  the  writ  be 
made  peremptory,"  or  "  peremptory  writ  refused."  Any  technical  error  in  the 
final  order  may  be  modified  so  as  to  read  correctly. 

d.  Judgment  by  Default,  Pro  Confesso,  and  Nil  Dieit.  In  some  jurisdictions 
if  defendant  fails  to  answer,  or  the  answer  to  the  petition  is  quashed,  the  alle- 
gations of  the  petition  are  not  authorized  to  be  taken  j9rc>  confesso ;  nor  is  the 
judge  authorized  to  enter  judgment  as  by  default  for  want  of  answer,  or  by  nil 
dicit.  The  case  must  be  heard  ex  parte,  and  the  mind  of  the  judge  satisfied  as  to 
the  law  and  the  facts,  before  the  writ  can  be  ordered.^^ 

e.  Judgment  Non  Obstante  Veredicto.    It  has  been  held  that  a  judgment  non 


73.  People  v.  Holloway,  41  Cal.  409. 

74.  See  cases  cited  infra,  this  section. 

75.  Com.  i\  Union  Tp.,  4  Kulp  (Pa.)  87; 
State  V.  Young,  6  S.  D.  406,  61  N.  W.  165. 

76.  Territory  v.  Shearer,  2  Dak.  332,  8 
N.  W.  135,  holding  that  in  such  case  the  writ 
must  necessarily  issue  without  a  judgment 
on  which  to  base  the  same,  since  a  judge  as 
such  can  render  no  judgment. 

77.  Travelers'  Ins'.  Co.  v.  Mayer,  2  N.  D. 
234,  50  N.  W.  706 ;  Com.  v.  Union  Tp.,  4  Kulp 
(Pa.)  87;  State  v.  Young,  6  S.  D.  406,  61 
N.  W.  165. 

78.  State  v.  New  Haven,  etc.,  Co.,  41  Conn. 
134,  holding  that  mandamus  is  an  action  at 
law  within  the  meaning  of  the  statute  declar- 
ing that  "whenever  any  action  at  law  shall 
be  tried  by  the  Superior  Court  without  a 
jury,  said  court  shall  find,  upon  the  motion 
of  either  party,  the  facts  upon  which  the 
judgment  ...  is  founded." 

79.  Weimer  v.  People,  72  111.  App.  119; 


West  Virginia  Northern  R.  Co.  v.  U.  S.,  134 
Fed.  198,  67  C.  C.  A.  220. 

80.  Form  and  requisites  of  peremptory 
writ  see  infra,  IX,  K. 

81.  Geneva  v.  People,  98  111.  App.  315. 
See  also  Estill  County  c.  Embry,  144  Fed. 
913,  75  C.  C.  A.  654,  holding  that  an  order 
for  a  writ  to  tax  to  pay  bonds,  fixing  the 
amount  by  reference  to  the  judgment  on  the 
bonds,  is  good. 

82.  State  Bd.  of  Equalization  v.  People, 
191  111.  528,  61  N.  E.  339,  58  L.  R.  A.  513. 

83.  Lexington  v.  Lexington  Bd.  of  Educa- 
tion, 65  S.  W.  827,  23  Ky.  L.  Rep.  1663. 

84.  Rizer  v.  People,  18  Colo.  App.  40,  69 
Pac.  315. 

85.  Chance  v.  Temple,  1  Iowa  179. 

86.  People  v.  Mole,  85  N.  Y.  App.  Div. 
33,  82  N.  Y.  Suppl.  747. 

87.  Sudler  v.  Lankford,  82  Md.  142,  33 
Atl.  455 ;  Legg  v.  Annapolis,  42  Md.  203.  See 
also  Hooper ^i/.  New,  85  Md.  565,  37  Atl.  424. 
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obstante  veredicto  cannot  be  properly  entered  in  the  conrse  of  a  mandamus 
proceeding.^^ 

f.  Separate  Judgments  Against  Different  Parties.  In  accordance  with  the 
common-law  rule  two  separate  judgments  cannot  be  had  in  mandamus  proceed- 
ings,^^ and  when  there  is  a  joinder  of  petitioners  the  judgment  must  be  for  all  of 
them  or  for  none  of  tliem.^" 

g.  Rendition  and  Entry  of  Judgment.  As  a  general  rule  a  judgment  in  man- 
damus proceedings,  like  others,  must  be  rendered  in  term-time,  and  by  the  court, 
not  a  judge.*^^  "Where  a  writ  is  issued  without  any  order  of  court  having  been 
entered  upon  the  journal  record  of  the  clerk,  the  entry  of  the  order  may  be  made 
nuno  pro  tunc?'^ 

2.  Scope  and  Extent  of  Relief.^'^  The  relief  to  be  granted  is  measured  and 
limited  by  the  extent  of  the  specific  duties  of  respondent,  and  the  command  must 
not  exceed  such  duties.^^  No  relief  can  be  granted  as  against  the  interests  of  any 
person  who  is  not  a  party  to  the  proceeding ;  and  as  a  rule  relief  will  not  be 
granted  in  favor  of  interested  third  persons/-*^  Where  the  relator  institutes  the 
proceeding  in  a  private  capacity,  and,  although  the  state  is  a  formal  party,  the 
public  is  in  no  way  interested,  no  relief  will  be  granted  beyond  tliat  to  which 
relator  himself  is  entitled  ;  but  where  the  public  interests  are  concerned,  relief 
to  which  relator  is  not  entitled  may  be  granted  to  the  state  as  the  real  party  in 
interest.^^ 

3.  Damages.  By  statute  in  many  jurisdictions  the  relator  is  entitled  to  recover 
damages,  where  he  is  adjudged  entitled  to  the  relief  sought,  to  be  assessed  upon 
equitable  principles  of  compensation.^^    Such  a  statute  does  not  contemplate  an 


88.  People  v.  Metropolitan  Police  Bd.,  26 
jST.  Y.  316,  holding  that  when  a  relator  in  a 
mandamus  has  pleaded  to  an  amended  return 
to  an  alternative  writ,  he  cannot  subsequently 
question  its  sufficiency  in  law;  and,  if  the 
verdict  is  against  him,  judgment  non  obstante 
veredicto  cannot  be  entered. 

89.  McDonald  v.  Judson,  97  111.  App.  414. 

90.  Sedden  v.  McBride,  210  Pa.  St.  429, 
60  Atl.  12. 

91.  See,  generally,  Judgments. 
Judgment  rendered  by  judge  in  vacation. — 

A  judge  has  no  authority  to  make  a  per- 
emptory writ  granted  by  him  returnable  be- 
fore him  in  vacation,  and,  upon  its  return  in 
vacation,  he  has  no  authority  to  determine 
the  cause  and  award  or  deny  the  relief 
sought.  Therefore  a  judgment  rendered  by 
him  in  such  a  proceeding  in  vacation  is  un- 
authorized and  void.  State  v.  Crook,  123 
Ala.  657,  27  So.  334. 

92.  Poweshiek  County  v.  Durant,  9  Wail. 
(U.  S.)  736,  19  L.  ed.  813. 

93.  Exercise  of  discretion  in  granting  re- 
lief see  supra,  II,  A. 

94.  Texas  Mexican  R.  Co.  v.  Jarvis,  80 
Tex.  456,  15  S.  W.  1089;  Fisher  v.  Charleston, 
17  W.  Va.  595;  U.  S.  v.  Labette  County,  7 
Fed.  318,  2  McCrary  27  [affirmed  in  112 
U.  S.  217,  5  S.  Ct.  108,  28  L.  ed.  698]. 

The  court  is  not  obliged  to  grant  the  prayer 
in  its  entirety,  but  only  so  much  as  the  re- 
lator is  shown  to  be  entitled  to.  Goshen 
Highway  Com'rs  v.  Jackson,  165  111.  17,  45 
N.  E.  1000;  People  v.  State,  58  111.  00. 

95.  People  v.  Curtis,  41  Mich.  723,  49  N.  W. 
923. 

Conclusiveness  of  judgment  on  persons  not 
parties  see  infra,  IX,  J,  4,  b. 

[IX,  J.  1.  e] 


Determination  of  rights  of  persons  not 
parties  see  supra,  H,  7,  f. 

Interested  persons  as  proper  or  necessary 
parties  respondent  see  supra,  IX,  C,  2,  c. 

96.  New  Orleans  v.  U.  S.,  49  Fed.  40,  1 
C.  C.  A.  148,  holding  that  in  a  proceeding  by 
one  of  several  judgment  creditors  of  a  citj^  to 
compel  payment  of  his  claim,  the  city  will 
not  be  commanded  to  pay  all  the  judgments 
in  their  proper  order. 

However,  in  a  proceeding  instituted  by  the 
attorney-general,  on  the  relation  of  a  shipper 
to  compel  an  express  company  to  receive  goods 
for  transportation  without  requiring  the  con- 
signor to  pay  the  stamp  duty,  the  relief 
should  not  be  limited  to  the  parties  to  the 
record,  but  may  run  against  the  express  com- 
pany for  the  protection  of  all  shippers  within 
the  state,  where  it  definitely  appears  that 
the  requirement  complained  of  is  the  uni- 
form practice  of  the  company.  Atty.-Gen. 
■V.  American  Express  Co.,  118  Mich.  682,  77 
N.  W.  317. 

97.  State  v.  Cleveland  Electric  R.  Co.,  15 
Ohio  Cir.  Ct.  200,  8  Ohio  Cir.  Dec.  474. 

98.  State  v.  Cleveland  Electric  R.  Co.,  15 
Ohio  Cir.  Ct.  200,  8  Ohio  Cir.  Dec.  474. 

99.  See  the  statutes  of  the  several  states. 
And  see  McClure  v.  Scates,  64  Kan.  282,  67 
Pac.  856;  Brown  v.  Worthen,  63  Kan.  883, 
65  Pac.  255;  People  v.  Musical  Mut.  Pro- 
tective Union,  118  K  Y.  101,  23  K  E.  129; 
People  ?;.  Richmond  County,  28  N.  Y.  112. 

Unless  the  main  relief  sought  is  obtained 
the  relator  is  not  entitled  to  damages.  Browoi 
?;.  Worthen,  63  Kan.  883,  65  Pac.  255;  Tucker 
r.  Iredell  County,  46  N.  C.  451. 

If  no  issue  of  fact  is  raised  upon  the  re- 
turn, but  the  relator  demurs  thereto,  and  the 
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award  of  damages  against  the  state,  in  whose  name  alone  the  writ  of  mandamus 
can  be  prosecuted;^  nor  against  a  court  or  judge,^  in  the  absence  of  wilful  dis- 
regard of  diitj.^  When  those  to  whom  the  writ  must  issue  are  not  those  against 
whom  the  right  of  action  for  damages  exists,  as  in  the  case  of  successors  in  office, 
the  relator  cannot  recover  damages  in  the  mandamus  proceeding.^ 

4.  Estoppel  by  Judgment  —  a.  In  General.^  It  is  well  settled  tliat  a  final 
judgment  rendered  upon  the  merits  of  an  application  for  a  peremptory  writ  of 
mandamus  comes  within  the  principle  of  res  judicata^  and  is  a  bar  to  another 
application  for  the  same  writ  by  the  same  party  under  the  same  circumstances,^ 


return  is  found  insufficient  in  law,  there  can 
be  no  fordidcition  for  an  action  for  a  false 
return,  and  the  relator  is  therefore  not  en- 
titled to  an  assessment  of  damages.  State  i\ 
Ryan.  2  Mo.  App.  303. 

New  York — Where  peremptory  writ  is- 
sued in  first  instance. — Code  Civ.  Proc.  §  2088, 
providing  for  an  award  of  the  relator's  dam- 
ages in  a  mandamus  proceeding,  applies 
where  a  final  order  for  a  peremptory  writ 
has  been  obtained  in  the  first  instance,  with- 
out the  issuance  of  an  alternative  writ,  pro- 
vided the  relator  elects  at  the  time  of  enter- 
ing such  final  order  to  have  his  damages 
awarded  in  the  proceeding.  People  r.  Wap- 
pingers  Falls,  151  N.  Y.  386,  45  N.  E.  852 
[reversing  91  Hun  517,  37  N.  Y.  Svippl.  114S 
(affirming  13  Misc.  732,  35  N.  Y.  >Suppl. 
213)]. 

Where   award    of    writ  impracticable.— 

Where  parties  institute  an  action  in  man- 
damus against  a  city  to  compel  the  awarding 
of  a  contract  to  them,  but  during  the  time 
the  case  is  delayed  in  the  court  the  contract 
is  awarded  to  other  parties,  and  fully  per- 
formed, and  paid  for  before  the  case  is  de- 
cided in  their  favor,  the  issuing  of  the 
peremptory  writ  of  mandamus  having  then 
become  impracticable,  such  parties  are  en- 
titled to  have  their  damages  for  failure  to 
have  the  contract  awarded  to  them  deter- 
mined in  such  mandamus  suit.  State  v. 
Newark,  19  Ohio  Cir.  Ct.  5,  10  Ohio  Cir. 
Dec.  440  [reversinq  8  Ohio  S.  &  C.  PI.  Dec. 
121,  5  Ohio  N.  P.  283]. 

Counsel  fees. —  Damages  do  not  include 
counsel  fees  or  other  trial  expenses,  being 
limited  by  statute  to  those  recoverable  in 
an  action  for  a  false  return.  People  r.  New 
York  Cent.,  etc.,  E.  Co..  102  N.  Y.  Suppl. 
385. 

A  petitioner  illegally  removed  from  office 

is,  on  reinstatement  by  mandamus,  entitled 
only  to  nominal  damages,  since,  on  restora- 
tion to  the  office,  he  becomes  entitled  to  the 
accrued  emoluments  during  the  entire  period 
of  his  attempted  removal,  if  found  to  have 
been  able  and  willing  to  perform  its  duties. 
Hill  v.  Fitzgerald,  (Mass.  1907)  79  N.  E. 
825. 

Submission  of  question  to  jury. — The  court 
has  the  right  to  submit  the  question  of  dam- 
ages to  the  jurv.  Hollister  r.  Donahoe,  16 
S.  D.  206,  92  N.  W.  12. 

1.  State  V.  Ohio  Bd.  of  Public  Works,  36 
Ohio  St.  409. 

2.  Hill  V.  Morgan,  9  Ida.  777,  76  Pac. 
765. 


3.  MeClure  v.  Scates,  64  Kan.  282,  67  Pac. 
856. 

4.  People  r.  Morton,  24  N.  Y.  App.  Div. 
563,  49  X.  Y.  Suppl.  760. 

Under  the  New  York  statute  it  was  held 

that  in  mandamus  proceedings  against  super- 
visors commanding  them  to  audit  the  dam- 
ages assessed  for  taking  the  relator's  land 
for  a  highway,  if  the  return  be  adjudged 
insufficient,  the  proper  judgment  is,  the  award 
of  a  peremptory  mandamus,  with  damages 
against  defendants,  personally,  for  inter- 
est on  the  relator's  damages ;  the  town  being 
liable  only  for  the  damages  actually  assessed, 
with  expenses,  etc.  People  r.  Richmond 
County,  28  N.  Y.  112.  In  People  v.  Musical 
Mut.  Protection  Union,  118  N.  Y.  101,  109, 
23  N.  E.  129  Iciting  Code  Civ.  Proc. 
§  2088],  it  is  said:  "  It  is  contended  that  the 
court  erred  in  awarding  any  damages  to  the 
relator  and  in  the  amount  so  awarded.  The 
statute  provides  that  where  return  has  been 
made  to  an  alternative  writ  issued  upon  the 
relation  of  a  private  person,  the  court,  upon 
making  a  final  order  for  a  peremptory  man- 
damus must,  if  the  relator  so  elects,  award 
to  him,  against  the  defendant,  the  same  dam- 
ages which  the  relator  might  recover  in  an 
action  against  the  defendant  for  a  false  re- 
turn." 

5.  See,  generall}^.  Judgments,  23  Cyc.  1106 
et  seq.,  1215  et  seq. 

6.  Visher  v.  Smith,  92  Cal.  60,  28  Pac.  94 ; 
State  V.  Hartford  St.  R.  Co.,  76  Conn.  174, 
56  Atl.  506;  Sauls  v.  Freeman,  24  Fla.  209, 
48  So.  525,  12  Am.  St.  Rep.  190;  Hoffman 
V.  Silverthorn,  137  Mich.  60,  100  N.  W.  183. 

Denial  of  writ  conclusive. —  When  a  man- 
damus is  refused  on  grounds  that  are  con- 
clusive against  the  right  of  plaintiff  to  re- 
cover in  any  action  whatever,  the  judgment 
is  conclusive  of  that  fact.  State  f.  Hard,  25 
Minn.  460;  Louis  r.  Brown  Tp.,  109  U.  S. 
162,  3  S.  Ct.  92,  27  L.  ed.  892. 

Judgment  conclusive  in  supreme  court  ex- 
cept on  appeal. —  Where  a  superior  court  has 
adjudicated  the  merits  of  an  application  for 
mandamus,  such  an  adjudication  is  as  con- 
clusive, except  on  appeal,  upon  the  supreme 
court  as  it  is  upon  another  superior  court. 
Santa  Cruz  Gap  Turnpike  Joint  Stock  Co. 
r.  Santa  Clara  County,  62  Cal.  40. 

A  party  having  the  right  to  plead  and  re- 
cover damages  in  mandamus  proceedings 
cannot,  after  having  prosecuted  to  final  judg- 
ment an  action  for  mandamus,  institute  a 
second  action  to  recover  damages.  Achey  f. 
Creech,  21  Wash.  319,  58  Pac.  208. 

[IX,  J,  4.  a] 
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upon  all  issues  which  were  litig?i,ted  or  which  might  have  been  litigated  in  the 
proceedings  upon  the  ap plication. 

b.  Pepsons  Concluded^  —  (i)  In  General.  In  accordance  with  the  general 
rule  a  judgment  in  mandamus  proceedings  operates  as  an  estoppel  only  as  to 
parties  to  the  action  and  their  privies.^  A  judgment  will  sometimes,  however, 
operate  as  an  estoppel  and  a  former  adjudication  against  persons  who  were  not 
named  in  the  proceeding  and  who  were  not  parties  to  the  record  by  name,  if  they 
were  represented  in  the  action  or  entitled  to  be  heard. 

(ii)  Officers.  By  the  weiglit  of  authority  a  judgment  in  mandamus  order- 
ing a  performance  of  an  otiicial  duty  against  an  officer  may  properly  be  directed 
to  such  officer  and  his  successor  in  office,  and  will  bind  such  successor,^^  although 
there  are  decisions  to  the  contrary.^^ 

(ill)  State.  A  state  is  not  bound  by  a  judgment  in  mandamus  instituted  on  the 
relation  of  citizens  to  compel  the  county  clerk  to  keep  his  office  at  the  county-seat, 
where  the  state,  in  the  exercise  of  its  sovereign  power,  on  the  relation  of  the  county 
attorney,  attempts  to  compel  obedience  to  its  laws  in  reference  to  the  same  matter.'^'" 

e.  Successive  Writs  and  Proceedings.  Subject  to  the  rule  above  stated  that 
the  judgment  in  mandamus  operates  as  an  estoppel  or  adjudication,^^  a  second 
proceeding  in  mandamus  may  be  brought,  when  the  writ  is  refused  in  the  first 
proceeding,  by  a  decision  not  made  on  the  merits.^^  So  also  the  rule  of  res  judi- 
cata cannot  be  invoked  in  a  second  action  unless  the  claim  or  demand,^^  and  the 
parties,^^  are  the  same.  Where  an  application  for  a  mandamus  fails,  because  there 
w^as  no  demand  and  refusal,  it  cannot  as  a  general  rule  be  renewed  after  a  demand. 


Rule  applicable  to  public  officers. — The  rule 
against  making  a  second  application  on  fresli 
materials,  without  new  facts,  after  a  first 
application  has  failed,  applies  to  public  of- 
ficers as  well  as  individuals.  Reg.  v.  Pickles, 
3  Q.  B.  599,  43  E.  C.  L.  884. 

7.  Weed  v.  Mirick,  62  Mich.  414,  29  N.  W. 
78;  Kaufer  v.  Ford,  (Minn.  1907)  110  N.  W. 
364. 

8.  Determination  of  rights  of  third  per- 
sons see  supra,  IX,  H,  7,  f. 

Interested  persons  as  proper  or  necessary 
parties  see  supra,  IX,  C,  2,  e. 

Relief  against  persons  not  joined  as  parties 
see  supra,  IX,  J,  2. 

9.  People  V.  Smyth,  28  Cal.  21;  People  f. 
Croton  Aqueduct  Bd.,  5  Abb.  Pr.  (N.  Y.) 
372,  16  How.  Pr.  4. 

Where  a  county  appears  by  its  attorney 
and  demurs  to  a  petition  for  mandamus  to 
compel  action  by  the  county  clerk,  the  county 
is  bound  by  the  proceedings,  and  the  writ, 
if  warranted,  may  be  served  on  the  indi- 
vidual members  of  the  county  board  and  its 
president,  although  they  were  not  made  par- 
ties individually  to  the  petition.  People  r. 
Raymond,  186  111.  407,  57  N.  E.  1066. 

10.  Ashton  V.  Rochester,  133  N.  Y.  187,  30 
N.  E.  965,  31  N.  E.  334,  28  Am.  St.  Rep.  619 
[affirming  60  Hun  372,  14  N.  Y.  Suppl.  855], 
holding  that  where  a  judgment  in  mandamus 
is  rendered  against  a  municipality  in  its  cor- 
porate name,  or  against  a  board  of  officers 
who  represent  the  municipality,  in  the  ab- 
sence of  fraud  or  collusion,  it  will  bind  the 
citizens  and  taxpayers.  See  Judgments,  23 
Cyc.  1245. 

11.  Schrader  v.  State,  157  Ind.  341,  61 
N.  E.  721;  Pegram  v.  Cleaveland  County 
Com'rs,  65  N.  C.  114;  Hicks  v.  Cleveland, 
106  Fed.  459,  45  C.  C.  A.  429. 

[IX,  J,  4,  a] 


12.  Coxe  r.  U.  S.,  9  Wall.  (U.  S.)  298,  19 
L.  ed.  579. 

Bringing  in  successor  as  party  respondent 

see  supra,  IX,  C,  3,  a. 

Directing  writ  to  successor  see  infra,  IX, 
K,  6,  b. 

Expiration  of  respondent's  term  of  office 
as  abating  proceeding  see  supra,  IX,  D,  4. 

13.  State  V.  Burton,  47  Kan.  44,  27  Pac. 
141;  State  V.  Stock,  38  Kan.  154,  184,  16 
Pac.  106,  799. 

Mandamus  as  suit  against  state  see  supra, 
V,  A. 

14.  See  supra,  IX,  J,  4,  a. 

15.  Nehraska. —  State  v.  Baushausen,  49 
Nebr.  558,  68  N.  W.  950. 

New  York. —  People  v.  Champlain  Bd.  of 
Auditors,  33  K  Y.  App.  Div.  277,  53  N.  Y. 
Suppl.  739. 

Oklahoma. —  Allen  v.  Reed,  10  Okla.  105, 
00  Pac.  782,  63  Pac.  867. 

Texas.— Shirlej  v.  Conner,  98  Tex.  63,  80 
S.  W.  984,  81  S.  W.  284. 

Wisconsin. —  State  v.  Hinkel,  (1907)  111 
N.  W.  217. 

When  no  issues  are  made  upon  a  petition 
for  mandamus,  and  it  is  heard  as  upon  de- 
murrer, its  refusal  for  want  of  sufficient  facts 
will  not  bar  another  petition  upon  a  different 
statement  of  facts.  Pritcliard  v.  Woodruff, 
36  Ark.  196. 

Where  a  writ  is  quashed  on  the  motion  of 
the  respondent,  it  is  no  defense  that  the  writ 
is  the  second  of  two  writs  upon  the  same 
facts.  State  v.  Moss,  35  Mo.  App.  441. 

16.  State  V.  Cooley,  58  Minn.  514,  60  N.  W. 
338. 

17.  State  V.  St.  Louis,  etc.,  R.  Co.,  29  Mo. 
App.  301. 

18.  Ex  p.  Thompson,  6  Q.  B.  721,  14  L.  J. 
Q.  B.  176,  51  E.  C.  L.  721;  Reg.  v.  St.  John, 
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K.  Peremptory  Writ^^  —  1.  Notice  of  Application.  Except  where  otlier wise 
provided  by  statute  or  rule  of  court,^^  notice  is  necessary  before  a  peremptory 
writ  can  be  issued.-^ 

2.  Necessity  For  Alternative  Writ.  Except  wliere  the  alternative  writ  is 
aboHslied  by  statute,^'  no  peremptory  writ  of  mandamus  can  ordinarily  be  granted 
before  the  issuance  of  an  alternative  writ.^'^  Especially  is  this  true  where  material 
facts  alleged  in  the  petition  are  controverted  by  the  return  or  answer.^"^  In  other 
words  the  petition  and  order  to  show  cause  cannot  be  substituted  in  lieu  of  the 
alternative  writ,^^  except  by  consent  of  the  parties  and  of  the  court.^^  In  many 
jurisdictions,  however,  a  peremptory  writ  may  be  granted  in  the  first  instance 
after  notice  where  tliere  are  no  dis])uted  questions  of  fact  and  a  clear  case  is 
presented."' 


12  X.  Brunsw.  3,  wliere  it  is  said,  however, 
that  there  may  be  cireuiiistanees  warranting 
a  departure  from  this  rule. 

19.  Place  of  issuance  see  sivpra,  IX,  A,  3. 

Issuance  of  peremptory  v/rit  where  no  re- 
turn is  made  instead  of  compelling  return 
see  supra,  IX,  E,  4,  a. 

20.  Home  Ins.  Co.  v.  Scheffer,  12  Minn. 
382;  Harkins  v.  Sencerbox,  2  Minn.  344;  Ilar- 
kins  V.  Scott  County,  2  INIinn.  342. 

In  Nebraska  it  is  only  where  there  is  no 
room  for  controversy  as  to  the  riglit  of  the 
applicant,  and  where  from  the  nature  of  the 
facts  set  forth  in  the  affidavit  the  court  can 
take  judicial  notice  that  a  valid  excuse  cannot 
be  given,  that  a  peremptory  writ  may  issue 
without  notice.  State  v.  Harrington,  (1907) 
110  N.  W.  lOlG;  Horton  v.  State,  00  Nebr. 
701,  84  N.  W.  87. 

21.  Alahama. —  Boraim  Da  Costa,  4  Ala. 
393. 

Arkansas. —  Moody  v.  Rogers.  74  Ark.  132, 
85  S.  W.  84. 

Kentucky. —  Weaver  v.  Tonev.  107  Kv.  419, 

54  S.  W.  732,  21  Ky.  L.  Rep.  li57.  50  l!  R.  A. 
105. 

Louisiaiia. —  State  v.  Couvillon.  109  La. 
267,  33  So.  309;  Savage  v.  Holmes,  15  La. 
Ann.  334;  Leverich  r.'  Prieur,  8  Rob.  97; 
French  r.  Prieur,  G  Rob.  299. 

Maine. —  See  Anonymous,  31  ]\Ie.  590. 

Maryland. —  Brosius  t*.  Renter,  I  Harr.  k 
J.  480. 

Minnesota. —  State  r.  Scott  County,  42 
Minn.  284,  44  N.  W.  G4;  Clark  v.  Buchanan, 
2  :\Iinn.  346. 

'Sew  Mexico. —  Armijo  r.  Territorv,  1  N.  M. 
580. 

Sew  York. —  People  v.  Dutchess  County,  18 
X.  Y.  Suppl.  302;  People  r.  Judges  Rens- 
salaer  County  C.  PI.,  3  How.  Pr.  164;  Albany 
Water  Works  Co.  v.  Albany  Mayor's  Ct.,  12 
Wend.  292. 

North  Carolina. —  Lutterloh  t-.  Cumberland 
County,  65  X"".  C.  403. 

Pennsylvania. —  In  re  Deverevix  St.,  13 
Phi  la.  103. 

Texas. —  Crumlev  r.  McKinnev,  (1888)  9 
S.  W.  157. 

Virginia. —  Dinwiddle  Justices  r.  Chester- 
field Justices,  5  Call  556. 

West   Virqinia. —  Stanton  r.  Wolmesdorff, 

55  W.  Va.  601,  47  S.  E.  245. 
Wisconsin. —  State  v.  Mills,  27  Wis.  403. 


United  States. —  Fairbanks  r.  Amoskeag 
Xat.  Bank,  30  Fed.  602. 

Canada. —  Kingston  r.  Kingston,  etc.,  R. 
Co.,  28  Ont.  399;  Re  Brookfiekl,  12  Ont.  Pr. 
485. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  318. 

22.  Chatters  v.  Coahoma  County,  73  Miss. 
351,  19  So.  107.  And  see  tlie  statutes  of  the 
several  states. 

23.  Boraim  r.  Da  Costa,  4  Ala.  393 ;  John- 
son r.  Glascock,  2  Ala.  519;  Harwood  r. 
:\Iarshall,  9  J\ld.  83;  Mullanpliv  r.  St.  Louis 
County  Ct.,  6  Mo.  563;  Tillson  v.  Putnam 
County  Com'rs,  19  Ohio  415. 

24.  California. — People  r.  Alameda  Countv, 
45  Cal.  395. 

Ceorr/ia. —  Mclntosli  County  r.  Aiken  Can- 
ning Co.,  123  Ga.  647,  51  S.'  E.  585. 

Iowa. —  Price  r.  Harned,  1  Iowa  473. 

Neh7'aska. —  American  Water- Works  Co.  r. 
State,  31  Xebr.  445,  48  X.  W.  G4. 

Neiv  York. —  People  v.  Brown,  55  X^.  Y. 
180;  People  v.  Voorhis,  115  X^.  Y.  App.  Div. 
218,  100  X.  Y.  Suppl.  927;  People  v.  Cole- 
man, 99  N.  Y.  App.  Div.  88,  91  X.  Y.  Suppl. 
432;  People  r.  Palmer,  3  X.  Y.  App.  Div. 
389,  38  X.  Y.  Suppl.  651;  People  r.  Green, 
1  Hun  1.  3  Thomps.  &  C.  90;  People  r.  Goff, 
27  Misc.  331,  57  X.  Y.  Suppl.  1106;  In  re 
Loftus,  16  X'.  Y.  Suppl.  327;  In  re  Shav,  15 
X.  Y.  Suppl.  488;  People  r.  Becker,  3  X.  Y. 
St.  202. 

Sorth  Carolina. —  Tucker  /•.  Raleigh,  75 
X.  C.  267. 

Texas. —  Houston  i'.  Smith,  12  Tex.  Civ. 
App.  120,  34  S.  W.  194. 

Wisconsin.-^  StRte  V,  Shea,  70  Wis.  104, 
35  X.  W.  319;  State  v,  Manitowoc,  52  Wis. 
423,  9  X.  W.  607. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  405. 

25.  Fisher  r.  Charleston,  17  W.  Va.  595. 

26.  Fisher  r.  Charleston,  17  W.  Va. 
595. 

The  parties  may  stipulate  that  the  petition 
be  taken  for  the  alternative  writ  instead  of 
requiring  an  order  for  issue  of  an  alternative 
writ.  People  v.  Rio  Grande  County,  7  Colo. 
App.  229,  42  Pae.  1032. 

27.  California. —  People  r.  Turner,  1  Cal. 
143,  52  Am.  Dec.  295. 

Illinois.— See  People  r.  Cloud,  3  111.  362. 
loiva. —  Chance  v.  Temple,  1  Iowa  179. 
Kentucky. —  Cumberland,   etc.,   E.    Co.  v. 
Judge    Washington    County    Ct.,    10  Bush 
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3.  Issuance  on  Default  or  on  Insufficient  Pleading.  Wliile  in  some  juris- 
dictions a  peremptory  writ  cannot  be  issued  by  default  or  witliout  proof, ^  yet  in 
most  states  the  writ  may  be  granted  on  motion  on  the  failure  to  answer  or  make 
a  return,  or  where  the  answer  or  return  is  defective  in  substance,^^  or  on  the 


564;  Justices  Clarke  County  Ct,  v.  Paris, 
etc.,  Turnpike  Co.,  11  B.  Mon.  143. 

Minnesota. — -Home  Ins.  Co.  v.  Scheffer,  12 
Minn.  382;  Harkins  v.  Scott  County,  2  Minn. 
342. 

Mississippi. —  Attala  County  Police  Bd.  v. 
Grant,  9  Sm.  &  M.  77,  47  Am.'  Dec.  102. 

ISfehraska. — ■  State  v.  Weston,  67  Nebr. 
175,  93  N.  W.  182;  Horton  v.  State,  60  Nebr. 
701,  84  N.  W.  87;  State  v.  Whipple,  60  Nebr. 
650,  83  N.  W.  921;  Mayer  v.  State,  52 
Nebr.  764,  73  N.  W.  214;  American  Water- 
W^orks  Co.  V.  State,  31  Nebr.  447,  48  N.  W. 
04. 

Neiv  Jersey. — Hugg  v.  Camden,  39  N.  J,  L. 
620;  Kelly  v.  Paterson,  35  N.  J.  L.  196; 
State  V,  Elkinton,  30  N.  J.  L.  335. 

JVeiD  Yor/c— People  r.  Cullinan,  173  N.  Y. 
604,  66  N.  E.  1114;  People  v.  Coler,  171 
N.  Y.  373,  64  N.  E.  149 ;  People  V.  New  York 
Police  Bd.,  107  N.  Y.  235,  13  N.  E.  920: 
People  V.  Greene  County,  64  N.  Y.  600; 
People  V.  Cullinan,  95  N.  Y,  App.  Div.  598, 
88  N.  Y.  Suppl.  1022;  People  v.  Democratic 
Gen.  Committee,  82  N.  Y.  App.  Div.  173,  81 
N.  Y.  Suppl.  784  [affirmed  in  175  N.  Y.  415, 
67  N.  E.  898]  ;  People  v.  Lindentlial,  79 
N.  Y.  App.  Div.  43,  79  N.  Y.  Suppl.  828; 
People  V.  Wells,  78  N.  Y.  App.  Div.  373,  79 
N.  Y.  Suppl.  728;  People  v.  Moore,  78  N.  Y. 
App.  Div.  28,  79  N.  Y.  Suppl.  7;  People  v. 
Produce  Excli.  Trust  Co.,  53  N.  Y.  App.  Div. 
93,  65  N.  Y„  Suppl.  926;  Matter  of  Kenny, 
52  N.  Y.  App.  Div.  385,  65  N.  Y.  Suppl.  204; 
People  V.  Harwick,  48  N.  Y.  App.  Div.  559, 

62  N.  Y.  Suppl.  897;  People  v.  Morgan,  20 
N.  Y.  App.  Div.  48,  46  N.  Y.  Suppl.  898; 
People  i\  Palmer,  3  N.  Y.  App.  Div.  389,  38 
N.  Y.  Suppl.  65-1;  People  v.  Sutton,  88  Hun 
173,  34  N.  Y.  Suppl.  487;  People  v.  Myers, 
50  Hun  479,  3  N.  Y.  Suppl.  365  [affirmed 
in  112  N.  Y.  676,  20  N.  E.  417,  125  N.  Y. 
749,  27  N.  E.  408]  ;  People  v.  St.  Louis,  etc  , 
E.  Co.,  47  Hun  543;  People  v.  Miller,  42 
Hun  462;  People  v.  Brennan,  39  Barb.  522; 
Manhattan,  etc.,  Electric  Co.  v.  Fornes,  47 
Misc.  209,  95  N.  Y.  Suppl.  851;  Matter  of 
Uvalde  Asphalt  Paving  Co.,  33  Misc.  699, 
G8  N.  Y.  Suppl.  1106;  People  v.  McGuire,  31 
Misc.  324,  65  N.  Y.  Suppl.  463;  Matter  of 
Journal  Pub.  Club,  30  Misc.  326,  63  N.  Y. 
Suppl.  465 ;  People  r.  Eromme,  30  Misc.  323, 

63  N.  Y.  Suppl.  583;  People  v.  Scannell,  25 
Misc.  619,  56  N.  Y.  Suppl.  117;  Forty-Second 
St.,  etc.,  R.  Co.  t\  Collis,  24  Misc.  321,  53 
N.  Y.  Suppl.  669;  In  re  McDonald,  16  Misc. 
304,  39  N.  Y.  Suppl.  367;  Matter  of  Loader, 
14  Misc.  208,  35  N.  Y.  Suppl.  996;  People  v. 
Tedcastle,  12  Misc.  468,  34  N.  Y.  Suppl.  257 ; 
People  V.  Brooklyn  Bd.  of  Education,  16 
N.  Y.  Suppl.  676;  In  re  Loftus,  16  N.  Y. 
Suppl.  327;  In  re  Shay,  15  N.  Y.  Suppl.  488; 
People  V.  Becker,  3  N.  Y.  St.  202;  People  v. 
New  York,  52  How.  Pr.  140 :  Ex  p.  Bogers, 
7  Cow.  526;  IJx  p.  Goddell,  14  Johns.  325. 
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North  Carolina.  —  Perry  i:.  Chatham 
County,  130  N.  C.  558,  41  S.  E.  787;  Lutter- 
loh  V.  Cumberland  County,  65  N.  C.  403,  hold- 
ing that  where  a  claim  is  based  upon  a  judg- 
ment, the  proper  process  is  a  peremptory 
mandamus. 

North  Dakota.—  State  v.  Getchell,  3  N.  D. 
243,  55  N.  W.  585. 

Ohio. —  Banks  v.  De  Witt,  42  Ohio  St. 
263. 

Pennsylvania. —  Com.  v.  Knorr,  210  Pa. 
Dist.  535,  25  Pa.  Co.  Ct.  244;  Com.  v.  Pitts- 
burg, 33  Pittsb.  Leg.  J.  315;  Com.  v.  Hvde 
I'ark,  15  Wkly.  Notes  Cas.  506.  But  "see 
Jefferson  Countv  v.  Shannon,  51  Pa.  St.  221; 
Childs  V.  Com./ 3  Brewst.  194. 

Texas. —  See  Houston  v.  Smith,  12  Tex. 
Civ.  App.  120.  34  S.  W.  194. 

West  Virginia. —  Stanton  v.  Wolmesdorff, 
55  W.  Va.  601,  47  S.  E.  245. 

Wisconsin. — •  State  v.  Shea,  70  Wis.  104,  34 
N.  W.  319. 

United  States. —  Knox  County  v,  Aspinwall, 
24  How.  376,  16  L.  ed.  735. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  405. 

Where  defendants  have  had  ample  oppor- 
tunity to  set  up  all  substantial  defenses  in 
a  previous  litigation,  a  peremptory,  instead 
of  an  alternative,  mandamus  should  be 
granted.  Aspinwall  r.  Knox  County  Com'r.-i, 
2  Fed.  Cas.  No.  593  [affirmed  in  24  How.  370, 
16  L.  ed.  735]. 

Where  the  return  is  a  denial  upon  informa- 
tion and  belief  and  puts  in  issue  only  legal 
questions,  a  peremptory  writ  may  issue  in 
the  first  instance.  In  re  Long  Acre  Electric 
Light,  etc.,  Co.,  102  N.  Y.  Suppl.  242  [affirm- 
ing 51  Misc.  407,  101  N.  Y.  Suppl.  460]. 

28.  Pereria  v.  Wallace,  129  Cal.  397,  62 
Pac.  61;  Hayward  v.  Pimental,  107  Cal.  386, 
40  Pac.  545;  People  v.  Central  Pac.  B.  Co., 
62  Cal.  506;  Farmers'  Independent  Ditch  Co. 
V.  Maxwell,  4  Colo.  App.  477,  36  Pac.  566: 
Sudler  v.  Lankford,  82  Md.  142,  33  Atl.  455; 
Legg  V.  Annapolis,  42  Md.  203;  Runkel  x\ 
Winemiller,  4  Harr.  &  M.  (Md.)  429,  1  Am. 
Dec.  411. 

29.  Alalama.—  Ex  p.  Geter,  141  Ala.  323, 
37  So.  341. 

Illinois. —  People  r.  Pearson,  4  HI.  270. 

Michigan. —  Grand  Rapids  v.  Burlingame, 
102  Mich.  321,  60  N.  W.  698;  Murphv  v. 
Reeder  Tp.,  57  Mich.  419,  24  N.  W.  127!^ 

Nebraska. —  Wheeler  v.  State,  32  Nebr. 
472,  49  N.  W.  442;  State  i:  Gandv,  12  Nebr. 
232,  11  N.  W.  296. 

Neiv  York. —  Matter  of  Freel,  89  Hun  79, 
35  N.  Y.  Suppl.  59  [affirmed  in  148  N.  Y. 
165,  42  N.  E.  586]  ;  People  v.  Ulster  County, 
1  Johns.  64. 

Tennessee. —  Memphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  697,  holding,  however,  that 
default  may  be  opened  in  a  proper  ease. 

Washington. —  State  v.  Reid,  17  Wash, 
688,  49  Pac.  516. 
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overruling  of  a  demurrer  where  no  answer  is  afterward  interposed.^'^  But  while 
failure  to  make  a  return  admits  the  facts  alleged  in  the  petition,  it  does  not  admit 
their  legal  sufficiency.^^ 

4.  Issuance  on  the  Pleadings.  It  is  common  practice  for  relator  to  move  for 
a  peremptory  writ  on  the  return,  or  on  the  papers  equivalent  to  the  return, 
instead  of  pleading  or  joining  issue  on  the  return,  or  going  to  trial.  Such  a 
motion  operates  as  a  demurrer  to  the  return  or  other  defensive  matter,  so  as  to 
admit  the  truth  of  all  matters  sufficiently  pleaded  therein.^^  But  matter  not  well 
pleaded  in  the  return  or  answer,  such  as  conclusions  of  law,  will  not  be  taken  as 
admitted.^^  Of  course,  undisputed  allegations  of  fact  in  the  petition,  that  are 
undisputed  in  the  answer,  will  be  taken  as  true,  but  not  mere  conclusions  of  law 
in  the  petition,  although  not  disputed.^^  On  the  motion,  an  order  to  quash  or 
strike  out  parts  of  the  return  may  be  made.^^  Affidavits  and  other  proof  not 
served  upon  defendants  with  the  order  to  show  cause  cannot  be  read  or  con- 
sidered.^ The  denial  of  a  motion  for  a  peremptory  writ  merely  defers  the 
question  of  its  issuance  until  a  trial  on  the  merits.^* 


'Wisconsin. —  State  r.  Watertown,  9  \Yis. 
254. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  406. 

Under  a  statute  authorizing  a  peremptory 
writ,  where  the  answer  is  considered  insuffi- 
cient, the  writ  cannot  be  issued  where  no  an- 
swer has  been  interposed.  State  V.  Board  of 
Com'rs,  115  La.  G84,  39  So.  842. 

30.  State  v.  Sandilek,  37  Nebr.  580,  56  K  W. 
207;  People  r.  Hamilton  County  Com'rs,  3 
Nebr.  244;  Hopper  v.  Bergen  County  Free- 
holders, 52  N.  J.  L.  313,  19  Atl.  383;  Brown 
w  Ruse,  69  Tex.  589.  7  S.  W.  489 ;  Sansom  f. 
Mercer,  68  Tex.  488,  5  S.  W.  62,  2  Am.  St. 
Rep.  505;  Hebb  i\  Cayton,  45  W.  Va.  578, 
32  S.  E.  187.  But  see' State  v.  Delafield,  69 
Wis.  264,  34  K  W.  123. 

31.  Madison  County  r.  Smith,  95  111.  328. 

32.  Ca?ifornm.— Ward  v.  Flood,  48  Cal. 
36,  17  Am.  Rep.  405. 

Illinois. —  People  v.  Danville,  147  III.  127, 
35       E.  154. 

Michigan. — Gallagher  v.  Cheboygan  County, 
119  Mich.  271,  77  X.  W.  930;  Tyler  v. 
Oceana  County,  93  Mich.  448,  53  N.  W.  616; 
Grondin  v.  Logan,  88  Mich.  247,  50  K  W. 
130;  Post  V.  Sparta  Tp.,  63  Mich.  323,  29 
X.  W.  721;  Hickey  v.  Oakland  County,  62 
Mich.  94,  28  N.  W.  771;  Merrill  r.  Gladwin 
County,  61  Mich.  95,  27  N.  W.  868 ;  Murphy 
v.  Reeder,  56  Mich.  505,  23  N.  W.  197;  Peo- 
ple V.  Ingham  County,  36  Mich.  416. 

Mississij)pi. —  Beard  v.  Lee  County,  51 
Miss.  542;  Swann  v.  Work,  24  Miss.  439; 
Attala  County  Bd.  of  Police  v.  Grant,  9  Sm. 
&  M.  77,  47  Am.  Dec.  102. 

Missouri. —  State  v.  Adams,  161  Mo.  349, 
61  S.  W.  894;  State  v.  Neville,  110  Mo.  345, 
19  S.  W.  491 ;  State  v.  Smith,  104  Mo.  661, 
16  S.  W.  503. 

Neio  York. — In  re  Steinway,  159  IST.  Y.  250, 
53  N.  E.  1103,  45  L.  R.  A'.  461;  People  v. 
New  York  Cent.,  etc.,  R.  Co.,  156  N.  Y.  570, 
51  N.  E.  312;  Haebler  v.  New  York  Produce 
Exch.,  149  N.  Y.  414,  44  N.  E.  87 ;  People  v. 
Brooklyn,  149  N.  Y.  215,  43  N.  E.  554;  Peo- 
pie  r.  'Brush,  146  N.  Y.  60,  40  N.  E.  502 ; 
People  V.  Rome,  etc.,  R.  Co.,  103  N.  Y.  95,  8 
N.  E.  369;  People  v.  Cromwell,  102  N.  Y. 


477,  7  N.  E.  413;  People  v.  Fairman,  91 
N.  Y.  385;  People  u.  W^estchester  County,  73 
N.  Y.  173;  People  v.  New  York  Bd.  of  Ap- 
portionment, 64  N.  Y.  627;  People  v.  New 
York  Bd.  of  Education,  114  N.  Y.  App.  Div. 
1,  99  N.  Y.  Suppl.  737;  People  v.  Hamilton, 
98  N.  Y.  App.  Div.  59,  90  N.  Y.  Suppl.  547; 
Matter  of  Coats,  73  N.  Y.  App.  Div.  178,  76 
N.  Y.  Suppl.  730;  People  v.  Knox,  58  N.  Y. 
App.  Div.  541,  69  N.  Y.  Suppl.  602  [affirmed 
in  167  N.  Y.  620,  60  N.  E.  1118];  People  v. 
Keating,  49  N.  Y.  App.  Div.  123,  63  N.  Y. 
Suppl.  71;  People  v.  Dalton,  46  N.  Y.  App. 
Div.  264,  61  N.  Y.  Suppl.  263;  People  v. 
Gleason,  32  N.  Y.  App.  Div.  357,  53  N.  Y. 
Suppl.  7;  People  v.  Salina,  27  N.  Y.  App. 
Div.  476,  50  N.  Y.  Suppl.  533;  People  v. 
Coll  is,  20  N.  Y.  App.  Div.  341,  46  N.  Y. 
Suppl.  727 :  People  v.  Wurster,  14  N.  Y.  App. 
Div.  556,  43  N.  Y.  Suppl.  1088;  People  v. 
New  York  Law  School,  68  Hun  118,  22  N.  Y. 
Suppl.  663 ;  People  v.  McKenzie,  66  Hun  265, 
21  N.  Y.  Suppl.  279;  Matter  of  Nash,  30 
Misc.  113,  72  N.  Y.  Suppl.  1057;  People  v. 
Goff,  27  Misc.  331,  57  N.  Y.  Suppl.  1106; 
People  V.  Scannel,  22  Misc.  298,  49  N.  Y. 
Suppl.  1096;  People  v.  Tedcastle,  12  Misc. 
468,  34  N.  Y.  Suppl.  257;  In  re  Schmitt,  10 
N.  Y.  Suppl.  583;  People  v.  Durston,  3 
N.  Y.  Suppl.  522;  People  v.  Becker,  3  N.  Y. 
St.  202;  People  v.  Hudson  Highway  Com'rs, 
7  Wend.  474:  People  v.  Hudson  Highway 
Com'rs,  6  W^end.  559. 

Tennessee. —  State  v.  Alexander,  115  Tenn. 
156,  90  S.  W.  20;  State  v.  Marks,  6  Lea 
12. 

England.—  Reg.  v.  Deverell,  3  E.  &  B.  372, 
18  Jur.  494,  23  L.  J.  M.  €.  121,  2  W^kly. 
Rep.  231,  77  E.  C.  L.  372. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  40^. 

33.  State  v.  Adams,  161  Mo.  349,  61  S.  W. 
894. 

34.  People  v.  Brooklyn,  149  N.  Y.  215, 
43  N.  E.  554. 

35.  People  v.  Board  of  Police,  9  Abb.  Pr. 
(N.  Y.)  257. 

36.  Matter  of  Uvalde  Asphalt  Paving  Co., 
33  Misc.  (N.  Y.)  609,  68  N.  Y.  Suppl.  1106. 

37.  Booth  V.  Strippleman,  61  Tex.  378. 
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5.  Scope  and  Extent  of  Relief —  a.  In  General.  Only  one  writ  can  be  granted 
on  an  order  to  show  cause  why  a  peremptory  mandamus  should  not  issue,^  and 
the  writ  should  not  command  the  allowance  of  inconsistent  remedies.^^  A  per- 
emptory writ  must  strictly  conform  to  the  order  of  the  court  upon  which  it  issues.*^ 

b.  Conformity  to  Petition.  Generally  tlie  relator  will  not  be  granted  greater 
relief  than  that  which  is  asked  for  in  his  petition/^  but  such  relief  as  is  fairly 
within  the  prayer  will  be  granted,  although  not  specifically  prayed  for.'*^  So  a 
demand  for  excessive  relief  does  not  preclude  the  granting  of  the  relief  to  which 
the  relator  is  entitled  under  the  facts  stated.^^  Ordinarily,  however,  the  writ  is 
properly  refused  where  the  petitioner  fails  to  establish  a  right  substantially  as 
extensive  as  is  claimed,^'^  although  in  some  cases  a  prayer  for  relief,  in  so  far  as  it 
seeks  unauthorized  relief,  has  been  treated  as  surplusage.'*^ 

e.  Conformity  to  Alternative  Writ.  The  earlier  doctrine  that  the  peremptory 
writ  must  strictly  follow  the  alternative  one  is  followed  in  many  cases.^^  There 
are  cases,  however,  holding  that  a  substantial  agreement  is  sufficient,  especially  as 
to  matters  of  detail  ;'*^  and  in  some  jurisdictions  the  rule  has  been  relaxed  so  as 


38.  State  f.  Beloit,  20  Wis.  79,  holding, 
however,  that  the  rule  is  otherwise  where  the 
relator  proceeds  by  an  alternative  writ,  and 
also  that  if  a  rule  is  entered  against  several 
parties  against  whom  several  writs  would  be 
required,  the  court  may  grant  the  writ  as 
to  one  and  denv  it  as  to  the  others. 

39.  State  i;. 'Reynolds,  (Mo.  App.  190G) 
97  S.  W.  650. 

40.  Hawkins  r.  More,  3  Ark.  345. 

41.  Bangor  r.  Penobscot  County  Com'rs,  87 
Me.  294,  32  Atl.  903;  People  Wexford  Tp., 
37  Mich.  351.  But  see  Davis  r.  Patterson, 
12  Pa.  Super.  Ct.  479. 

42.  Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76 
Ala.  321. 

43.  California. —  People  v.  San  Francisco, 
27  Cal.  655. 

Illinois. — Goshen  Highway  Com'rs  v.  Jack- 
son, 165  111.  17,  45  N.  E.  1000  [affirming  61 
111.  App.  381]. 

Indiana. —  Satterwhite  v.  State,  142  Ind.  1, 
40  N.  E.  654,  1087. 

loioa. —  Ellsworth  v.  Dorwart,  95  Iowa  108, 
63  N.  W.  588,  58  Am.  St.  Rep.  427. 

Mississippi. — Chatters  v.  Coahoma  County, 
73  Miss.  351,  19  So.  107. 

Missouri.  —  Barton  County  School  Dist. 
No.  1  V.  Lamar  Bd.  of  Education,  73  Mo. 
627;  Osage  Valley,  etc.,  R.  Co.  v.  Morgan 
County  Ct.,  53  Mo.  156. 

New  York. —  People  v.  Nostrand,  46  N.  Y. 
375;  People  v.  Armstrong,  116  N.  Y.  App. 
Div.  103,  101  N.  Y.  Suppl.  712. 

^outh  Dakota. — Smith  v.  Lawrence,  2  S.  D. 
185,  49  N.  W.  7. 

West  Virginia. —  See  Fisher  v.  Charleston, 
17  W.  Va.  628,  holding  that  the  writ  may  is- 
sue, although  also  prayed  against  an  officer 
having  no  power  or  duty. 

See  33  Cent.  Dig.  tit.     Mandamus,"  §  393. 

44.  Rosenfeld  v.  Einstein,  46  N.  J.  L.  479 ; 
Texas  Mexican  R.  Co.  v.  Jarvis,  80  Tex.  456, 
15  S.  W.  1089. 

45.  Townsend  v.  Fulton  Irr.  Ditch  Co.,  17 
Colo.  142,  29  Pac.  453. 

46.  Connecticut.  —  State  v.  Ousatonic 
Water  Co.,  51  Conn.  137;  Douglas  v.  Chat- 
ham, 41  Conn.  211. 
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Florida.— ^tsiie  v.  Call,  39  Fla.  165,  22 
So.  266;  State  v.  Gibbs,  13  Fla.  55,  7  Am. 
Rep.  233. 

Indiana. —  Trant  i'.  State,  140  Ind.  414,  39 
N.  E.  513. 

Iowa. —  State  v.  Johnson  County  Judge,  12 
Iowa  237;  Price  v.  Harned;  1  Iowa  473; 
Chance  v.  Temple,  1  Iowa  179. 

Missouri. —  Jasper  County  School  Dist.  No. 
11  V.  Lauderbaugh,  80  Mo.  190;  State  v. 
Kansas  City,  etc.,  R.  Co.,  77  Mo.  143  [over- 
ruling Barton  County  School  Dist.  No.  1  r. 
Lamar  Bd.  of  Education,  73  Mo.  627,  and 
Osage  Valley,  etc.,  R.  Co.  v.  Morgan  County 
Ct.,  53  Mo.  156] ;  State  v.  Holladay,  65  Mo. 
76;  State  v.  Kansas  City  Police  Com'rs,  80 
Mo.  App.  206 ;  State  v.  Norvell.  80  Mo.  App. 
180;  State  v.  Joplin  Water  Works,  52  Mo. 
App.  312;  State  v.  Field,  37  Mo.  App.  83: 
State  V.  Schmitz,  36  Mo.  App.  550;  State  r. 
Clayton,  34  Mo.  App.  563.  See  also  State 
V.  Associated  Press,  159  Mo.  410,  60  S.  W. 
91,  81  Am.  St.  Rep.  368,  51  L.  R.  A.  151. 

Nebraska.  —  State  V.  Haverlev,  62  Nebr. 
767,  87  N.  W.  959. 

New  Jersey.  —  McDonald  v.  Newark,  58 
N.  J.  L.  12,  32  Atl.  384;  Rader  v.  Union  Tp.. 
43  N.  J.  L.  518. 

Neiv  York. —  People  v.  Clausen,  50  N,  Y.. 
App.  Div.  286,  63  N.  Y.  Suppl.  993;  People 
■V.  Gilroy,  60  Hun  507,  15  N.  Y.  Suppl.  242  : 
People  V.  Green,  64  Barb.  162;  People  v.  New 
York  County,  10  Abb.  Pr.  233,  18  How.  Pr. 
152;  People  v.  Dutchess  County,  1  Hill  50. 

Ohio. —  Morgenthaler  v.  Crites,  4  Ohio  Cir. 
Ct.  485,  2  Ohio  Cir.  Dec.  663. 

8outh  Carolina. —  State  v.  Cheraw,  etc.,  R. 
Co.,  16  S.  C.  524. 

West  Virginia. — Doolittle  v.  Cabell  County 
Ct.,  28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  628. 

Canada.— Reg.  v.  McLean,  5  U.  C.  Q.  B. 
473. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  393. 

47.  State  v.  Weld,  39  Minn.  426,  40  N.  W. 
561;  state  ?;.  Norvell,  80  Mo.  App.  180;  Stato 
r.  Joplin  Water- Works,  52  Mo.  App.  312 
People  V.  Dutchess,  etc.,  R.  Co.,  58  N.  Y.  152  : 
People  V.  Scannell,  50  N.  Y.  App.  Div.  62-3. 
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to  allow  the  peremptory  writ  to  be  in  any  form  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  the  issues/^  and  to  permit  the  peremptory 
writ  to  command  the  performance  of  only  part  of  the  acts  referred  to  in  the 
alternative  writ,  where  the  acts  are  independent  of  each  other.^^ 

6.  Form  and  Contents  —  a.  In  General.  The  writ  mnst  be  issned  under  the 
seal  of  the  court,  tested  in  the  name  of  the  judge,  signed  by  the  clerk,  and  return- 
able at  some  future  day.^  It  must  not  only  show  the  obligation  of  defendant  to 
perform  the  act  but  also  his  omission  to  perform.^^  But  the  writ  need  not  recite 
a  right  existing  independently  thereof  by  statute  and  by  virtue  of  the  police 
powers  of  a  municipality.^^  The  duty  required  to  be  perfoi-med  must  be  clearly,  dis- 
tinctlj^,  and  specifically  stated  in  the  mandatory  clause  of  the  writ,'"'^  and  not  be 
in  the  alternative.^^    The  rights  of  defendant  should  be  expressly  guarded.^^ 

b.  To  Whom  Directed. As  in  the  case  of  the  alternative  writ,^"^  the  peremp- 
tory writ  must  be  directed  to  the  person  or  corporation  on  whom  the  duty  rests 
of  performing  the  act  sought  to  be  enforced,^^  and  in  case  a  common  duty  rests 


G3  N.  Y.  Suppl.  985;  McClintock  r.  Phila- 
delphia, 210  Pa.  St.  115,  59  Atl.  (391,  lO.") 
Am.  St.  Rep.  784,  68  L.  R.  A.  459,  holding 
that  the  omission  of  the  name  of  the  president 
of  defendant,  it  being  shown  in  the  alterna- 
tive writ,  is  immaterial,  where  he  was  under 
no  duty. 

48.  State  v.  Weld,  39  Minn.  426,  40  N.  W. 
561;  People  v.  Queens  County,  142  N,  Y. 
271,  36  N.  E.  1062;  People  r.  Morton,  24 
N.  Y.  App.  Div.  563,  49  N.  Y.  Suppl.  760; 
Gunn  V.  Lander,  10  N.  D.  389,  87  N.  W. 
999;  Dew  i.  Judges  Sweet  Spring  Dist.  Ct., 
3  Hen.  &  M.  (Va.)  1.  3  Am.  Dec.  639.  See 
also  People  v.  Early,  106  N.  Y.  App.  Div. 
269,  94  N.  Y.  SuppL  640;  People  Yonkers 
Bd.  of  Police,  79  N.  Y.  App.  Div.  82,  79  N.  Y. 
Suppl.  710. 

49.  State  r.  Crites,  48  Ohio  St.  142,  26 
N.  E.  1052;  Howard  v.  Huron,  6  S.  D.  180, 

60  N.  W.  803,  5  S.  D.  539,  59  N.  W.  833,  26 
L.  R.  A.  493. 

50.  State  v.  Delafield,  64  Wis.  218,  24 
X.  W.  905. 

51.  Rosenthal  v.  State  Bd.  of  Canvassers, 

50  Kan.  129,  32  Pac.  129,  19  L.  R.  A.  157. 

52.  Matter  of  Seaboard  Tel.,  etc.,  Co.,  68 
N.  Y.  App.  Div.  283,  74  N.  Y.  Suppl.  15. 
See  also  Presque  Isle  County  v.  Thompson, 

61  Fed.  914,  10  C.  C.  A.  154. 

53.  Connecticut. —  Douglas  v.  Chatham,  41 
Conn.  211. 

Illinois. —  People  i'.  Brooks,  57  111.  142. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  State, 
158  Ind.  189,  63  N.  E.  224. 

loica. —  Chance  v.  Temple,  1  Iowa  179. 

Maine. —  Hartshorn  v.  Ellsworth,  60  Me. 
276. 

Michigan. —  Diamond  Match  Co.  v.  Powers, 

51  Mich.  145,  16  N.  W.  314. 

Minnesota. —  See  State  v.  Minneapolis,  etc., 
R.  Co.,  39  Minn.  219,  39  N.  W.  153. 

West  Virginia. —  Cross  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  34  W.  Va.  742,  12  S.  E. 
765,  holding  that  a  writ  to  admit  a  director 
must  designate  the  term  during  which  he  is 
to  be  admitted. 

Wisconsin. —  State  i'.  Milwaukee,  22  Wis. 
397. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  411. 


54.  State  c.  Pacific,  61  Mo.  155. 

55.  Douglas  c.  Chatham,  41  Conn.  211; 
Matter  of  Coats,  73  N.  Y.  App.  Div.  178,  76 
N.  Y.  Suppl.  730. 

56.  Necessary  and  proper  parties  respond- 
ent see  snpi-a,  IX,  C,  2,  b,  (i). 

57.  See  supra,  IX,  F,  3,  e,  (ii). 

58.  Alabama. —  Winter  v.  Baldwin,  89  Ala. 
483,  7  So.  734. 

Colorado. —  Daniels  i:.  Miller,  8  Colo.  542, 
9  Pac.  18. 

Connecticut. —  State  v.  Towers,  71  Conn. 
657,  42  Atl.  1083;  State  v.  Williams,  68 
Conn.  131,  35  Atl.  24,  421,  48  L.  R.  A.  465; 
Doolittle  D.  Branford,  59  Conn.  402,  22  Atl, 
336;  Farrell  v.  King,  41  Conn.  448. 

Delaware. —  State  v.  Pan  American  Co., 
(1904)  61  Atl.  698. 

Georgia. —  Holtzclaw  v.  Riley,  113  Ga. 
1023,  39  S.  E.  425. 

Illinois. —  Chicago  v.  Sansum,  87  111.  182. 

Louisiana. —  State  v.  O'Kelly,  48  La.  Ann. 
28,  18  So.  757;  State  v.  Shreveport,  29  La. 
Ann.  658. 

Man/land. —  Hooper  v.  Farnen,  85  Md.  587, 
37  Atl.  430. 

Missouri. —  State  v.  Norvell,  80  Mo.  App. 
180. 

Neio  York. —  People  v.  BrinckerhoflF,  68 
N.  Y.  259  [affirming  7  Hun  668];  People  v. 
New  York,  3  Abb.  Dec.  502,  3  Keyes  81 
\affirming  45  Barb.  473,  30  How.  Pr.  327]; 
People  V.  Throop,  12  Wend.  183. 

South  Dakota. — Bailey  v.  Lawrence  County, 
2  S.  D.  533,  51  N.  W.  331. 

Tennessee. —  State  v.  Williams,  110  Tenn. 
549,  75  S.  W.  948,  64  L.  R.  A.  418. 

E7igland.—  Rex  v.  Taylor,  3  Salk.  231;  Reg. 
V.  Hereford,  2  Salk.  701. 

Canada. —  Demorest  v.  Midland  R.  Co.,  10 
Ont.  Pr.  82;  Goodwin  v.  Ottawa,  etc.,  R.  Co., 
13  U.  C.  C.  P.  254;  Upton  v.  Hutchison,  8 
Quebec  Q.  B.  505  [affirmed  in  15  Quebec 
Super.  Ct.  396,  2  Quebec  Pr.  300]. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  412. 

Effect  of  improper  joinder.—  The  joining  of 
a  person  in  mandamus  proceedings  who  has 
not  power  to  perform  the  duties  demanded 
does  not  invalidate  the  writ.  State  v.  Pan 
American  Co.,  (Del.  1904)  61  Atl.  398. 
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on  several,  it  should  be  directed  to  all.^^  On  the  other  hand,  the  writ  cannot  be 
directed  to  one  on  whom  tlie  duty  of  performance  does  not  rest.^^  These  rules 
are  corollary  to  those  which  determine  who  are  necessary  or  proper  parties 
respondent,  and  cases  supporting  and  illustrating  the  one  set  of  rules  may^  subject 
to.  some  exceptions,  serve  to  support  and  illustrate  the  other.^^  The  style'  by 
which  a  person  to  whom  a  writ  is  directed  should  be  designated  in  the  writ  is  like- 
wise governed  by  the  rules  as  to  the  designation  of  respondents  generally.®^  The 
peremptory  writ  must,  as  a  rule,  follow  the  alternative  writ  in  regard  to  the  per- 
sons to  whom  it  is  directed.^^  If  the  writ  is  to  compel  the  performance  of  an  act 
bj  an  official,  it  should  be  directed  to  him  as  such  official.^*  The  cases  are  not  in 
accord  as  to  whether,  in  mandamus  proceedings  against  an  officer,  the  writ  may 
be  directed  to  his  successors  in  office.  It  has  been  held  that  where  respondent  is 
atill  in  office  when  the  writ  issues,  it  cannot  be  directed  to  his  successors  generally 
as  well  as  to  him.®^  The  judgment  is  binding  on  the  respondent's  successors  in 
office,^^  although  it  may  be  directed  to  one  who  succeeds  the  officer ^:>m(im^6  lite.^'^ 
7.  Service.    In  most  jurisdictions  it  is  necessary  to  deliver  the  original  writ  on 


59.  Cecil  County  Com'rs  v.  Banks,  80  Ind. 
321,  30  Atl.  919;  Matter  of  Broderick,  25 
Misc.  (N.  Y.)  534,  56  N.  Y.  Suppl.  99;  People 
v..  Baton,  5  N.  Y.  St.  313,  20  Abb.  N.  Cas. 
195;  state  v.  Jones,  23  K  C.  129;  Hicks 
V.  Cleveland,  106  Fed.  459,  45  C.  C.  A.  429; 
Evans  V.  Pittsburgh,  8  Fed.  Cas.  No.  4,568, 
2  Pittsb.  405.  And  see  West  Virginia  North- 
ern R.  Co.  V.  U.  S.,  134  Fed.  198,  67  C.  C.  A. 
220.  But  see  People  v.  Brinkerhoff,  68  N.  Y. 
259  [affirming  7  Hun  668]. 

Effect  of  willingness  to  act. —  The  writ 
should  be  directed  to  all  members  of  a  public 
bo^ard,  although  some  are  willing  fo  act.  Eu- 
faula  V.  Hickman,  57  Ala.  338;  Knight  v. 
Ferris,  6  Houst.  (Del.)  283;  State  v.  Jones, 
2'S  N.  C.  129,  so  holding,  although  those  will- 
ing to  act  are  the  petitioners.  But  where 
those  willing  to  act  admit  service  of  the 
alternative  writ  and  declare  their  willingness, 
the  peremptory  writ  need  not  be  expressly 
directed  to  them.  Knight  v.  Ferris,  supra; 
State  V.  Jones,  supra. 

60.  Alabama. —  Winter  v.  Baldwin^,  89  Ala. 
483,  7  So.  734. 

Colorado. —  Daniels  v.  Miller,  8  Colo.  542, 
9  Pac.  18. 

Connecticut. —  State  v.  Williams,  68  Conn. 
131,  35  Atl.  24,  421,  48  L.  R.  A.  465;  Doo- 
little  V.  Branf ord,  59  Conn.  403,  22  Atl.  336 ; 
Farrell  v.  King,  41  Conn.  448. 

Delaware. —  State  v.  Pan  American  Co., 
(1904)  61  Atl.  398. 

Georgia. —  Gilliam  v.  Green,  122  Ga.  322, 
5GI  S.  E.  137;  Holtzclaw  v.  Riley,  113  Ga. 
1023,  39  S.  E.  425. 

Louisiana. —  State  v.  O'Kelly,  48  La.  Ann. 
28,  18  So.  757;  State  v.  Shreveport,  29  La. 
Ann.  658. 

Maryland. —  Hooper  v.  Farnen,  85  Md.  587, 
37  Atl.  430. 

'NeiD  York. —  People  v.  Throop,  12  Wend. 
183. 

United  States. — Evans  v.  Pittsburgh,  8  Fed. 
Cas.  No.  4,568,  2  Pittsb.  405. 

England.— Rex  v.  Smith,  2  M.  &  S.  583; 
Rex  V.  Taylor,  3  Salk.  231;  Reg.  v.  Hereford. 
2  Salk.  701 ;  Rex  v.  Norwic,  Str.  55. 

Canada. —  Upton  v.   Hutchison,  8  Quebec 
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Q.  B.  505  [affirmed  in  15  Quebec  Super.  Ct. 
396,  2  Quebec  Pr.  300]. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  412. 

A  writ  to  compel  the  admission  of  a  person 
to  office,  it  has  been  held,  cannot  run  against 
a  rival  claimant  in  possession,  since  he  has 
no  power  to  act.  State  v.  Dunn,  Minor  ( Ala. ) 
46,  12  Am.  Dec.  25.  See,  however,  Cecil 
County  Com'rs  v.  Banks,  80  Md.  321,  30  Atl. 
919. 

61.  See  supra,  IX,  C,  2,  b,  (i). 

62.  See  supra,  IX,  C,  2,  b,  (i). 

63.  State  v.  Bergen  County  Freeholders,  52 
N.  J.  L.  313,  19  Atl.  383,  holding  that  where 
an  alternative  writ  is  directed  to  two  persons 
and  commands  the  performance  of  a  joint 
duty,  a  peremptory  writ  cannot  issue  against 
one  of  them  alone. 

However,  although  an  alternative  writ  was 
directed  to  certain  persons  as  commissioners 
of  highways,  the  peremptory  writ  may  be 
directed  to  the  commissioners  eo  nomine. 
People  V.  Champion,  16  Johns.  (N.  Y.)  61. 

In  Pennsylvania  a  peremptory  writ  may 
by  statute  issue  against  a  private  corpora- 
tion and  the  officer  whose  duty  it  is  to  per- 
form the  act  desired,  although  the  alter- 
native writ  is  directed  against  another  of- 
ficer also,  who  has  no  duty  in  the  matter. 
McClintock  v.  Philadelphia  Young  Republi- 
cans, 210  Pa.  St.  115,  59  Atl.  691.  105  Am. 
St  Rep.  784,  68  L.  R.  A.  459  [affirming 
13  Pa.  Dist.  456]. 

64.  State  v.  Elkinton,  30  N.  J.  L.  335. 

65.  Spiritual  Atheneum  Soc.  v.  Randolph 
Selectmen,  58  Vt.  192  (not  only  because  the 
successors  are  not  in  existence,  but  also  be- 
cause they  have  not  neglected  any  duty)  ; 
U.  S.  V.  Elizabeth,  42  Fed.  45.  Contra,  Hicks 
V.  Cleveland,  106  Fed.  459. 

66.  See  supra.  IX,  J,  4,  b,  (ii). 

67.  Boody  v.  Watson,  64  N.  H.  162,  173,  9 
Atl.  794;  Orford  School  Dist.  No.  6  v.  Carr, 
63  N.  H.  201,  206.  And  see  State  v.  Mil- 
waukee, 25  Wis.  122. 

Abatement  of  proceedings  by  expiration  of 
respondent's  term  of  office  see  supra,  IX,  D,  4. 

Bringing  in  respondent's  successor  as  party 
respondent  see  supra,  IX,  C,  3,  a. 
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which  the  return  should  be  made.^^  If  more  than  one  person  is  to  be  served,  the 
original  writ  should  be  delivered  to  one  of  defendants,  and  copies  should  be  given 
to  each  of  the  others.^^  Service  should  generally  be  made  on  each  person  com- 
manded to  act,'^  in  the  absence  of  a  statute  to  the  contrary.'^  It  has  been  held 
that  the  writ  may  be  served  by  any  person.'^^  Defects  in  the  mode  of  serving  the 
writ  are  waived  by  an  appearance  and  making  a  return/^ 

8.  Return.  Strictly  speaking,  there  is  no  return  to  a  peremptory  writ.**^  It 
is  to  be  obeyed  and  a  certiticate  is  made  of  what  has  been  doneJ^  However,  a 
return,  or  a  certificate  in  the  nature  thereof,  must  generally  be  made  under  penalty 
of  an  attaclimentJ^  The  return  differs  from  the  return  to  an  alternative  writ  in 
that  it  should  contain  merely  a  certificate  of  compliance,  unless  something  impos- 
sible or  unlawful  is  commanded,  or  such  a  change  of  conditions  has  taken  place 
as  to  make  compliance  improper,  in  which  case  the  facts  should  be  stated.'''^ 

9.  Quashing  or  Setting  Aside.  If  the  writ  is  defective  in  substance  it  may  be 
quashed."^^  It  may  be  quashed  for  any  reason  going  to  its  validity,  such  as  that  it 
clearly  changes  or  enlarges  in  a  material  matter  the  terms  of  the  first  writ,'^^  or 
does  not  conform  to  the  order  of  the  court  upon  which  it  issued,^  or  because  the 
relator  is  no  longer  entitled  to  the  performance  sought.^^  However,  it  will  not  be 
quashed  when  served  after  the  duty  is  completed  for  the  time  being,  but  the  time 
for  the  return  will  be  extended.^^  Where  defendant  has  had  an  opportunity  to  be 
heard  upon  the  rule  to  show  cause,  or  otherwise,  the  writ  will  not  be  quashed 
because  of  the  failure  to  issue  an  alternative  writ.^^ 

10.  Amendment.  Under  the  modern  rule  as  to  the  liberal  allowance  of  amend- 
ments of  legal  proceedings,  the  writ  may,  in  the  discretion  of  the  court,  be 
amended  either  to  conform  to  the  alternative  w^rit  or  to  the  facts  proved.^"* 


68.  State  v.  King,  29  Kan.  607  ( holding 
that  the  delivery  of  a  copy  is  invalid)  ;  State 
X.  Mineral  Point,  22  Wis.  396.  But  see  State 
w  Elkinton,  30  N.  J.  L.  335. 

69.  State  v.  Brady,  6  Phila.  (Pa.)  121; 
Rex  f.  Worcester  Corp.,  68  J.  P.  130,  2  Loc. 
Gov.  51. 

70.  DoAvns  f.  Eock  Island  County,  7  Fed. 
Cas.  No.  4,047,  4  Biss.  508,  holding  that  a 
writ  against  a  board  of  supervisors  should 
be  served  on  the  individual  members,  and 
that  an  acceptance  by  the  clerk  "  by  order 
of  the  board  "  was  insufficient. 

Service  on  common  council. — A  peremptory 
writ  of  mandamus  to  compel  the  city  council 
of  a  village  to  perform  a  public  duty  must 
be  served  on  the  persons  composing  the  coun- 
cil at  the  time  of  such  service.  People  r. 
Barnett,  91  111.  422;  Glencoe  v.  People,  78 
111.  382. 

71.  People  t\  Guggenheimer,  44  N.  Y.  App. 
Div.  399,  60  N.  Y.  Suppl.  703,  holding  that 
the  statutory  provision  that  where  a  board 
consisting  of  more  than  three  is  created  by 
law,  with  a  president  who  is  "  appointed 
pursuant  to  law,  service  of  a  peremptory 
mandamus  to  the  board  mav  be  on  such  presi- 
dent, the  word  appointed  "  is  not  technical, 
but  includes  those  elected.  And  see  the 
statutes  of  the  several  states. 

72.  People  v.  Pearson,  4  111.  270. 

73.  People  v.  Barnett,  91  111.  422. 

74.  State  v.  Smith,  9  Iowa  334. 

75.  State  v.  Smith,  9  Iowa  334. 

76.  State  v.  Pennsylvania  P.  Co.,  41  N.  J.  L. 
250. 

77.  Florida. —  State  v.  Alachua  County,  17 
Fla.  9. 


Illinois.— -Teoiple  v.  Barnett,  91  111.  422. 
loica. —  State  v.  Smith,  9  Iowa  334. 
Kansas. —  State  v.  Sheldon,  2  Kan.  322. 
Maryland. —  Weber  v.  Zimmerman,  23  Md. 
45. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  415. 

If  a  statute  has  been  enacted,  after  such 
peremptory  order,  forbidding  obedience  and 
making  obedience  impossible,  such  new  mat- 
ter will  constitute  a  sufficient  return,  pro- 
vided the  statute  is  constitutional.  Sedberry 
V.  Chatham  County,  66  X.  C.  486. 

The  omission  of  a  date  to  the  return  is  not 
a  fatal  defect.  State  v.  Griscom,  8  N.  J.  L. 
136. 

The  time  for  the  return  of  the  peremptory 
writ  may  be  extended.  State  v.  Bahway,  51 
N.  J.  L.  279,  17  Atl.  122. 

A  protest  in  a  certificate  in  response  to  a 
peremptory  writ  against  the  jurisdiction  of 
the  court  will  be  stricken  out.  State  v.  Mc- 
Lin,  16  Fla.  17. 

78.  Hawkins  v.  More,  3  Ark.  345;  People 
r.  Judges  Westchester  County  Ct.  of  C.  PL, 
4  Cow.  (N.  Y.)  73;  Bex  v.  Oxford,  7  East 
345,  2  Smith  K.  B.  341,  8  Rev.  Rep.  696. 

79.  Brown  v.  Rahway,  51  N.  J.  L.  279,  17 
Atl.  122. 

80.  Hawkins  r.  More,  3  Ark.  345. 

81.  Weber  v.  Zimmerman,  23  Md.  45. 

82.  Brown  v.  Rahway,  51  N.  J.  L.  279,  17 
Atl.  122. 

83.  State  v.  Elkinton,  30  N.  J.  L.  335; 
Knox  County  v.  Aspinwall,  65  U.  S.  376,  16 
L.  ed.  735. 

84.  Denver  School  Dist.  No.  1  V.  Arapahoe 

County  School  Dist.  No.  35,  33  Colo.  43,  78 
Pac.  690;  State  V.  Johnson  County  Judge, 
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11.  Alias  Writ.  When  the  writ  is  not  obeyed,  a  second  writ  is  sometimes 
issued  instead  of  at  once  proceeding  by  attachment.^^ 

12.  Operation  and  Effect.  The  writ  may  of  itself,  where  awarded  against  a 
court  or  judge,  operate  as  a  stay  of  the  judicial  proceedings.^*^  When  it  is  used 
to  place  a  person  in  possession  of  an  office,  it  confers  no  riglit,  but  merely  gives 
liim  possession  to  enable  him  to  assert  his  riglit,  which  in  some  cases  he  could  not 
otherwise  do.^'''  A  writ  to  compel  payment  of  judgments  is  not  void  because  the 
judgments  are  void.^^ 

L.  Enforcement,  Performance,  and  Violation — l.  Necessity  For  Obedi- 
ence. Implicit  obedience  to  the  command  of  the  writ  is  required  ;  ^  the  judgment 
and  writ  being  regular  on  their  face  and  the  relief  granted  being  within  the 
jurisdiction  of  the  court,  the  respondent  has  no  alternative  but  to  obey,  and  his 
disobedience  will  be  a  contempt  of  court.^ 

2.  Sufficiency  of  Performance  and  Effect  of  Violation  —  a.  In  General. 
Any  disobedience  of  a  command  of  the  writ  whether  intentional  or  otherwise,^ 
altliough  if  the  respondent's  conduct  is  not  contumacious  the  fact  may  operate  on 
the  coiirt  upon  the  question  of  punishment,^  will  constitute  a  violation  of  the  writ 
and  put  the  respondent  in  contempt  of  court,^  unless  of  course  he  has  a  legally 


12  Iowa  237;  Brown  v.  Rahway,  53  N.  J.  L. 
156,  20  Atl.  966.  See  also  Orr  v.  Atcheson, 
66  Kan.  789,  71  Pae.  848;  State  v.  Louisiana 
Accommodation  Bank,  28  La.  Ann.  874 ;  State 
V.  Giddings,  98  Minn.  102,  107  N.  W.  1048. 
Contra,  Columbia  County  v.  King,  13  Fla. 
451. 

85.  Cromartie  i\  Bladen,  87  N.  C.  134; 
Fry  V.  Montgomery  County  Com'rs,  82  N.  C. 
304;  Newman  v.  Scott  County  Justices,  1 
Heisk.  (Tenn.)  787;  State  v.  Memphis,  2 
Tenn.  Cas.  185. 

Where  time  of  office  expires. —  Where  an 
officer  to  whom  a  writ  has  been  directed  and 
on  whom  it  has  been  served  goes  out  of  office 
without  performing  the  act,  an  alias  writ  to 
the  successor  in  office  is  permissible.  People 
V.  Barnett  Tp.,  100  111.  332.  See  also  Bonner 
V.  Foster  Tp..  10  Pa.  Co.  Ct.  477. 

86.  Noel  V.  Smith,  2  Cal.  App.  158,  83  Pac. 
167. 

87.  Brower  v.  O'Brien,  2  Ind.  423. 

88.  Boasen  v.  State,  47  Nebr.  245,  66  N.  W. 
303. 

1.  State  V.  Memphis,  2  Tenn.  Cas.  185. 

2.  Indiana. — Bowers  r.  State,  127  Ind.  272, 
26  N,  E.  798. 

loioa. —  Smith  v.  State,  9  Iowa,  334. 

Kentucky. —  Cumberland,  etc.,  R.  Co.  v. 
Washington  County  Ct.,  10  Bush  564. 

Minnesota. —  State  i?.  Giddings,  98  Minn. 
102,  107  N.  W.  1048. 

'Nebraska. —  McAleese  v.  State,  42  Nebr. 
886,  61  N.  W.  88. 

Pennsylvania. —  Williamsport  v.  Com.,  90 
Pa.  St.  498;  Com.  v.  Sheehan,  81*  Pa.  St. 
132;  Com.  V.  Taylor,  36  Pa.  St.  263;  In  re 
Contested  Elections,  1  Brewst.  67. 

United  States. —  Evans  v.  Pittsburgh,  8 
Fed.  Cas.  No.  4,568,  2  Pittsb.  (Pa.)  405. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  410 
et  seq.    See  also  infra,  IX,  L,  5,  b. 

After  removal  of  cause  to  federal  court. — 
A  party  cannot  be  attached  for  contempt 
in  refusing  to  obey  a  writ  of  mandamus 
issued  by  the  supreme  court  of  the  state, 
where  the  cause  in  which  it  issued  has  been 


removed  by  writ  of  error  to  the  supreme 
court  of  the  United  States,  until  that  court, 
by  some  action  of  its  own,  has  returned  the 
case  to  the  state  court.  Frazee  v.  Cardozo,  0 
S.  C.  315.  See  also  New  York,  etc.,  R.  Co. 
f.  Woodruff,  42  Fed.  468,  holding  that  where 
the  state  court  refuses  to  permit  a  removal 
to  tlie  federal  court,  on  a  writ  of  error  from 
the  supreme  court  of  the  United  States,  a 
federal  circuit  court  will  not  enjoin  the  en- 
forcement of  the  peremptory  writ,  the  same 
questions  being  involved  on  the  writ  of  error, 
and  therefore  the  injunction  is  unnecessary. 

Order  modified  on  appeal. —  Although  pend- 
ing an  appeal  the  order  cannot  be  enforced, 
and  modifications  are  made  in  it  by  the  ap- 
pellate court,  such  modified  order  remains 
in  force  and  obedience  is  not  excluded,  but 
the  order  to  the  extent  of  the  affirmance  has 
the  added  sanction  of  the  appellate  court. 
People  V.  Rice,  144  N.  Y.  249,  39  N.  E.  88 
[affirming  80  Hun  437,  30  N.  Y.  Suppl.  457]. 

3.  In  re  Smith,  2  Cal.  App.  158,  83  Pac. 
167. 

4.  In  re  Smith,  2  Cal.  App.  158,  83  Pac. 
167. 

The  failure  to  fully  perform  is  not  con- 
tumacious where  the  officers  have  acted  in 
good  faith  and  in  the  exercise  of  their  best 
judgment  in  attempting  to  reach  the  result 
ordered  by  the  writ.  State  v.  Memphis,  2 
Tenn.  Cas.  185.  And  where  the  statute  is 
changed  under  which  the  writ  commanded 
a  duty  to  be  performed,  and  defendant  in 
good  faith  and  according  to  his  best  judg- 
ment as  to  the  effect  of  the  change  ceased 
to  comply  with  the  writ,  it  was  held  that 
lie  could  not  be  punished  by  attachment  for 
contempt  even  if  his  judgment  was  wrong, 
but  that  a  new  application  by  mandamus 
was  proper.  State  v.  Memphis,  2  Tenn.  Cas. 
185;  State  v.  Harvey,  14  Wis.  151. 

5.  Illinois. —  People  v.  Salomon,  54  111.  39. 
Louisiana. —  State      Tax  Collector,  48  La. 

Ann.  28,  18  So.  757;  State  v.  Orleans  Parish 
Civ.  Dist.  Ct.,  38  La.  Ann.  43,  58  Am.  Rep. 
158. 
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valid  excuse  for  his  failure.  Decisions  relating  to  tliis  phase  of  the  question 
are  considered  in  a  subsequent  section.^ 

b.  Substantial  Compliance.  However,  the  respondent  will  not  be  punished 
for  contempt  if  there  has  been  a  substantial  compliance,  and  a  literal  obedience 
is  not  required  where  the  respondent's  conduct  is  not  contumacious/  Of  course 
if  all  that  the  writ  orders  has  been  done  in  obedience  to  it  nothing  more  can  be 
required  ;^  and  the  general  command  to  proceed  to  perform  an  official  dutj  does 
not  require  action  in  excess  of  the  dutj  which  the  law  would  otherwise  impose  on 
the  respondent  in  respect  to  the  particular  subject-matter,  nor  does  it  preclude 
his  acting  with  such  discretion  and  judgment  as  it  would  otherwise  have  been  his 
right  or  duty  to  employ.^ 

e.  Continuing  Duties  and  Cases  Arising  Upon  New  Facts.  When  the  duties, 
the  performance  of  which  is  commanded,  are  continuing,  it  is  not  a  compliance 
with  the  writ  to  perform  a  part  of  such  cluties.^^    But  after  full  compliance  with 


Mhinesoia. —  State  v.  Giddings,  98  Minn. 
102,  107  N.  W.  1048. 

Xchraska. —  McAleese  v.  State,  42  Nebr, 
S80,  Gl  N.  \V.  88. 

New  York. —  People  v.  Rice,  144  N.  Y.  249, 
39  N.  E.  88  [affirming  80  Hun  437,  30  N.  Y. 
Suppl.  457]  ;  People  v.  Br  ice,  02  N.  Y.  App. 
Div.  593,  71  N.  Y.  Suppl.  19G  [modifyim/ 
34  Misc.  491,  70  N.  Y.  Suppl.  340,  as  to  the 
punishment] . 

Pennsylvania. —  Williamsport  v.  Com.,  90 
Pa.  St.  498. 

United  Siaics. —  Leavenworth  County  r. 
Seilew,  99  U.  S.  024,  25  L.  ed.  333;  U.  S. 
V.  Muscatine  County.  28  Fed.  Cas.  No.  10,538, 
2  Abb.  53,  1  Dill.  522. 

See  33  Cent.  Dig.  tit.  '•  Mandamus/*  §  424 
et  seq.    See  also  infra,  IX,  L.  5,  b. 

Inaction  as  well  as  an  aftirmatiye  refusal 
to  obey  will  bring  the  party  within  the  rule. 
State  V.  Tax  Collector,  48'  La.  Ann.  28,  18 
So.  757. 

6.  See  infra,  IX,  L,  3. 

7.  California. —  People  r.  Turner,  1  Cal. 
188,  where  it  was  held  that  an  attachment 
should  not  issue  against  a  judge  for  non- 
compliance with  a  writ  directing  him  to 
vacate  an  order  expelling  a  member  of  the 
bar  unless  it  appeared  from  the  papers  on 
which  the  motion  was  founded  that  an  ap- 
plication had  first  been  made  to  the  court 
vacating  the  order,  and  an  order  having  been 
entered  on  the  record  of  the  court  reciting 
that  the  relator  had  been  restored  by  the 
supreme  court  was  held  to  be  a  sufficient 
recognition  of  the  power  of  the  supreme 
court  to  restore  and  a  substantial  compliance 
with  the  mandate  of  that  court. 

New  Jersey. —  State  r.  Griscom,  8  N.  J.  L. 
136,  holding  that  where  the  writ  commanded 
a  committee  "  to  assign  to  the  overseers  or 
some  of  them,"  etc.,  an  assignment  to  one 
is  a  substantial  compliance. 

Tennessee. —  State  v.  Memphis,  2  Tenn. 
Cas.  185. 

West  Virginia. —  State  v.  Cunningham,  33 
W.  Va.  607,  11  S.  E.  76. 

United  »Srfa/es.— U.  S.  v.  Kendall,  26  Fed. 
Cas.  No.  15,518,  5  Cranch  C.  C.  385. 

See  33  Cent.  Dig.  tit.  "Mandamus."  §§  419, 
420. 

A  reasonable  delay  incident  to  the  perform- 


ance of  the  duty  will  not  subject  the  party 
to  punishment  for  contempt.  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  E.  76.  A 
writ  to  levy  a  tax  for  a  bridge,  not  fixing 
time,  will  be  complied  with  by  a  levy  at 
first  meeting  after  writ  served.  State  v. 
Pierce  County  Sup'rs,  71  Wis.  321,  73  N.  W. 
231,  upon  considering  the  sufficiency  of  the 
judgment  for  the  peremptory'  writ.  So  in 
People  V.  Hempstead,  4  Hun  (N.  Y.)  95,  it 
was  held  that  where  the  order  requiring  a 
board  of  auditors  to  show  cause  why  man- 
damus should  not  be  granted  to  compel  them 
to  allow  a  claim  was  made  after  the  ad- 
journment of  the  board,  such  adjournment 
will  prevent  the  enforcement  of  a  peremptory 
writ,  but  the  writ  might  issue  to  be  enforced 
at  the  board's  next  lawful  meeting. 

8.  Whiting  v.  West  Point,  89  Va.  741,  17 
S.  E.  1,  where  the  writ  commanded  a  town 
council  "  to  assess  and  collect  taxes  for  cor- 
poration purposes  on  the  property "  of  a 
certain  corporation,  and  there  being  no  spe- 
cific prayer  that  the  taxes  for  any  particular 
year  should  be  assessed  but  only  that  taxes 
be  ordered  to  be  assessed  and  collected,  and 
there  being  no  authority  in  the  council  to 
assess  back  taxes,  an  assessment  of  taxes  for 
the  current  year  was  held  to  be  all  that 
could  be  required.    See  also  infra,  IX,  L,  2,  c. 

9.  Cromartie  v.  Bladen  Com'rs,  87  N.  C. 
134,  85  N.  C.  211;  State  v.  Memphis,  2  Tenn. 
Cas.  185;  Whiting  v.  West  Point,  89  Va. 
741,  17  S.  E.  1;  State  v.  Cunningham,  33 
W.  Va.  607,  11  S.  E.  76;  Ex  p.  Bradstreet, 
8  Pet.  (U.  S.)  588,  8  L.  ed.  1054,  where  on 
a  motion  against  a  judge  for  contempt  in 
refusing  to  obey  a  writ  directing  him  to 
reinstate  certain  suits  which  had  been  dis- 
missed and  to  proceed  to  adjudicate  them 
according  to  law,  it  appearing  that  the  suits 
were  reinstated  and  ordered  for  trial  but  that 
delays  had  taken  place  so  that  a  verdict  had 
been  reached  in  one  of  them  only,  it  was 
held  that  the  judge  must  exercise  his  dis- 
cretion in  those  intermediate  proceedings 
which  take  place  between  the  institution  of 
the  suit  and  trial,  and  that  if  he  acts  op- 
pressively it  is  not  to  the  supreme  court 
that  application  should  be  made. 

10.  People  V.  Voorhis,  186  N.  Y.  263,  78 
N.  E.  1001  [reversing  100  N.  Y.  Suppl.  717]. 
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496    [26  Cyc] 


MANDAMUS 


the  commands  of  the  writ  a  subsequent  and  similar  act  does  not  constitute  a 
violation  of  the  writ.^^ 

3.  Excuse  or  Justification  For  Disobedience  —  a.  In  General.  Respondent 
cannot  avoid  punishment  for  refusing  to  obey  the  mandate  of  a  writ  of  mandamus 
in  the  absence  of  a  just  excuse  for  his  course.^^  An  agreement  between  the 
parties  by  wliicli  the  operation  of  the  writ  is  arrested  after  its  service  constitutes 
a  valid  excuse  for  non-compliance.^^ 

b.  Conclusiveness  of  Judgment  and  Peremptory  Writ.  The  rule  of  res  judicata 
applies  to  the  judgment  for  a  peremptory  writ  of  mandamus,  and  all  questions 
raised  or  which  could  have  been  raised  in  opposition  to  granting  the  writ  are  con- 
cluded by  the  issue  of  the  writ  and  cannot  be  raised  again  in  resisting  obedience 
or  in  justification  of  disobedience.^^ 

e.  Impediments  to  and  Impossibility  of  Performance  —  (i)  In  General. 
Inabilit}^  to  perform,  if  respondent  himself  is  not  at  fault  and  his  own  conduct 
has  not  caused  the  inability,  may  be  a  sufficient  excuse.^^  But  the  officer  should 
not  be  allowed  to  escape  his  duty  or  obligation  because  of  a  failure  to  do  that 
precedent  act  which  would  have  insured  tlie  ultimate  p)erformance  of  the  whole 
duty,  at  the  time  provided  by  law,^^  and  if  the  excuse  set  up  is  impossibility  to 
perform,  which,  however,  is  merely  a  condition  which  the  respondent  has  brought 
about  by  its  own  previous  disobedience  of  the  command  of  the  legislature,  it  will 
not  avail  as  he  cannot  thus  take  advantage  of  his  own  wrong.^'^ 


Effect  of  part  performance  on  appeal  see 
infra,  M,  1. 

11.  People  f.  Turner,  1  Cal.  188;  Bowers 
V.  State,  127  Ind.  272,  26  N.  E.  798,  after 
writ  to  restore  pupil  obeyed,  a  second  sus- 
pension for  cause  not  a  violation. 

12.  People  V.  Eochester,  etc.,  E.  Co.,  76 
N.  Y.  294. 

Advice  of  counsel. —  Attachments  for  con- 
tempt have  been  discharged  where  the  failure 
to  perform  was  under  advice  of  counsel,  and 
without  intending  any  contempt.  Clapp  v. 
Fisk,  1  Hun  (N.  Y.)  464;  Senior  i;.  Doug- 
lass, 14  Wkly.  Notes  Cas.  (Pa.)  454.  Com- 
'pare  Williamsport  v.  Com.,  90  Pa.  St.  498. 

Disobedience  after  a  void  service  of  a  writ 
by  copy  instead  of  by  original  has  been  held 
not  to  constitute  contempt.  State  v.  King,  29 
Kan.  607. 

But  disobedience  of  order  for  the  writ  be- 
fore the  latter  is  issued  or  served  has  been 
held  to  be  a  contempt  upon  the  part  of  de- 
fendant who  had  knowledge  of  the  order  and 
its  contents.  People  v.  Eice,  144  N.  Y.  249, 
39  N".  E.  88  \_affirming  80  Hun  437,  30  N.  Y. 
Suppl.  457]. 

Failure  to  affix  seal  to  the  writ  has  been 
held  to  constitute  an  excuse  for  failure  to 
obey  the  same.  Clapp  v.  Fisk,  1  Hun  (N.  Y. ) 
464. 

13.  Eahway  Sav.  Inst.  v.  Eahway,  50 
N.  J.  L.  350,  15  Atl.  27.  In  People  v.  Aitken, 
19  Hun  (N.  Y.)  327,  it  was  held  that  the 
members  of  the  common  council  were  not 
guilty  of  criminal  contempt  for  adjourning 
without  complying  with  the  mandate  of  the 
supreme  court  to  order  a  special  election  to 
fill  a  supposed  vacancy,  it  appearing  that  the 
person  whose  seat  was  adjudged  vacant  had 
promised  the  council  to  refrain  from  acting 
pending  its  appeal  to  the  court  of  appeals. 

14.  Illinois. —  People  v.  Salomon,  54  111. 
39. 
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Iowa. —  State  v.  Smith,  9  Iowa  334. 
Maryland. —  Weber  v.  Zimmerman,  23  Md. 
45. 

New  York. —  People  v.  Eice,  144  N.  Y.  249, 
39  N.  E.  88  [affirming  80  Hun  437,  30  N.  Y. 
Suppl.  457]  ;  People  v.  Eochester,  etc.,  E. 
Co.,  76  N.  Y.  294;  People  v.  Guggenheimer, 
44  N.  Y.  App.  Div.  399,  60  N.  Y.  Suppl.  703, 

Pennsylvania. —  In  re  Contested  Elections, 
1  Brewst.  67. 

West  Virginia. —  State  v.  Cunningham,  33 
W.  Va.  607,  11  S.  E.  76. 

United  States. —  President  v.  Elizabeth,  40 
Fed.  799  (holding  that  an  objection  that 
another  course  of  procedure  preliminary  to 
the  granting  of  the  writ  could  have  been  pur- 
sued by  relator,  cannot  be  urged  in  justifica- 
tion of  a  disobedience  of  the  writ)  ;  U.  S. 
V.  Silverman,  27  Fed.  Cas.  No,  16,288,  4  Dill. 
224. 

See  33  Cent,  Dig.  tit.  "  Mandamus,"  §  424. 

Facts  arising  after  the  judgment  are  no 
defense  in  a  contempt  proceeding  for  viola- 
tion of  the  writ  of  mandamus;  the  original 
judgment  cannot  be  collaterally  attacked  in 
that  way,  but  the  remedy  is  by  application 
to  file  a  supplemental  answer  in  the  original 
proceeding  to  the  end  that  the  judgment 
therein  may  be  modified.  State  v.  Giddings, 
98  Minn.  102,  107  N.  W.  1048.  Contra,  Weber 
V.  Zimmerman,  23  Md.  45,  where  the  subse- 
quent disqualification  of  one  to  hold  the  of- 
fice to  which  it  was  ordered  that  he  be  re- 
stored was  held  good  cause  for  quashing  the 
writ  and  discharging  parties  from  attach- 
ment for  disobeying  it. 

15.  U.  S.  V.  Seaboard  E.  Co.,  85  Fed.  955; 
U.  S.  V.  Green,  53  Fed.  769. 

Where  duty  devolves  on  more  than  one  see 
infra,  IX,  L,  4,  b. 

16.  Milburn  f  .  Cedar  Eapids,  etc.,  E.  Co., 
12  Iowa  246. 

17.  People  V.  Salomon,  54  111.  39. 
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(ii)  Injunction:  Courts  will  not  ordinarily  compel  officers  to  put  themselves 
in  positive  conflict  with  a  writ  or  order  of  another  court  and  will  not  interfere 
by  mandamus  with  the  obedience  of  an  injunction  issued  by  a  court  of  competent 
jurisdiction,^^  and  it  has  been  held  that  obedience  to  such  an  injunction  will  be  a 
sufficient  protection  if  the  directions  of  the  subsequent  writ  of  mandamus  are  not 
obeyed  in  violation  of  the  injunction.^^  But  an  injunction  restraining  defendant 
from  performing  the  command  of  a  peremptory  writ  of  mandamus  will  be  no 
excuse  for  non-compliance  with  such  writ  and  state  courts  have  no  power  to 
interfere  by  injunction,  either  before  or  after  the  writ  of  mandamus  issues,  with 
the  performance  of  the  mandate  of  a  writ  of  mandamus  issuing  out  of  a  federal 
court  for  the  enforcement  of  its  judgment,  and  such  injunction  will  afford  no 
excuse  for  disobedience  of  the  mandamus.^^ 

(ill)  Order  Vow  For  Want  of  J urisdiction —  (a)  In  General.  If  the 
command  of  the  writ  is  in  whole  or  in  part  beyond  the  power  of  the  court,  the 
writ  or  so  much  thereof  as  is  in  excess  of  jurisdiction  is  void,  and  the  court  has 
no  right  in  law  to  punish  for  any  contempt  of  the  unauthorized  requirements.^^ 
But  while  jurisdiction  of  the  subject-matter  cannot  be  conferred  by  consent,  a 
question  relating  to  the  authority  of  a  branch  of  the  court  to  make  the  particular 
order  may  be  effectually  raised,^^  and  the  question  of  the  jurisdiction  of  the 
supreme  court  is  necessarily  determined  in  issuing  a  peremptory  writ  and  cannot 
be  raised  thereafter  in  resisting  performance.^"^ 

(b)  Acts  Beyond  Lawful  Authority  of  Hespondent.  If  the  impossibility  to 
perform  relates  to  inability  to  do  the  acts  commanded  because  they  are  beyond 
the  lawful  authority  of  the  respondent,  the  command  is  nugatory  and  the 
respondent  cannot  be  attacked  for  disobeying  the  mandate.^^ 

4.  Who  Must  Obey  and  Persons  Punishable  For  Disobedience  —  a.  In  General. 
Except  as  to  the  duty  of  performance  which  may  devolve  upon  a  successor  in 
office,^^  only  those  to  whom  the  writ  is  directed  and  on  whom  it  is  served  can  be 
punished  for  contempt  in  failing  to  obey  its  mandate.^''  And  while  the  writ  is 
directed  to  persons  in  an  official  capacity,  or  by  official  name,  if  the  command  is 
disobeyed  the  officers  are  individually  liable  to  attachment  or  other  process  for 
contempt,  which  should  be  brought  against  them  individually.^^ 


18.  See  supra,  11,  H,  2. 

19.  People  f.  West  Troy,  25  Hun  (X.  Y.) 
179;  state  v.  Kisbert,  21  Wis.  387.  See  also 
Cumberland,  etc.,  R.  Co.  r.  Judge  Washington 
County  Ct.,  10  Bush  (Ky.)  564. 

20.  Com.  V.  Sheehan,  81-'  Pa.  St.  132. 

21.  U.  S.  V.  Keokuk,  6  Wall.  (U.  S.)  514, 
18  L.  ed.  933;  U.  S.  v.  Johnson,  6  Wall. 
(U.  S.)  1G6,  18  L.  ed.  768  (in  which  cases 
it  is  held  that  a  prior  injunction  by  the 
state  court  will  not  be  regarded  as  giving 
the  latter  prior  jurisdiction,  the  writ  of  man- 
damus being  necessary  to  the  exercise  of 
jurisdiction  of  the  federal  court  in  the  mat- 
ter in  which  the  judgment  was  rendered)  ; 
Holt  County  v.  National  L.  Ins.  Co.,  80  Fed. 
686,  25  C.  C.  A.  4G9;  U.  S.  v.  Lee  Countv, 
26  Fed.  Cas.  No.  15.589,  2  Biss.  77;  U.  S. 
V.  Silverman,  27  Fed.  Cas.  No.  16,288,  12 
Biss.  224;  U.  S.  v.  Muscatine  Countv,  28 
Fed.  Cas.  No.  16,538,  2  Abb.  53,  1  DilL  522. 
In  Hawley  v.  U.  S.,  108  U.  S.  543,  2  S.  Ct. 
846,  27  L.  ed.  820,  it  was  held  that  the 
relator  was  not  a  party  to  the  suit  in  which 
the  injunction  was  obtained  and,  conse- 
quently, was  not  bound  by  it;  and  it  was  also 
held  that  having  established  her  right  to  the 
tax  by  the  judgment  of  the  circuit  court  in  a 
suit  to  which  the  towTi  in  its  corporate  capac- 

[32] 


ity  was  a  party,  she  may  use  the  power  of 
that  court  to  command  the  assessment  and 
collection  of  the  tax  as  a  means  of  carry- 
ing the  judgment  rendered  in  her  favor  into 
execution,  notwithstanding  what  the  tax- 
payers may  have  caused  to  be  done  in  some 
proceeding  to  which  the  relator  was  not  a 
partv. 

22.  In  re  McCain,  0  S.  D.  57,  68  N.  W. 
1G3;  Ex  p.  Rowland,  104  U.  S.  604,  26  L.  ed. 
861. 

23.  People  v.  Rice,  144  N.  Y.  249,  39  N.  E. 
88  [affirming  80  Hun  437,  30  N.  Y.  Suppl. 
457]. 

24.  State  v.  Cunningham,  33  W\  Va.  607, 
11  S.  E.  76. 

25.  Ex  p.  Rowland,  104  U.  S.  604,  26  L.  ed. 
861;  U.  S.  V.  Seaboard  R.  Co.,  85  Fed.  955; 
U.  S.  V.  Green,  53  Fed.  769;  U.  S.  v.  Labette 
County,  7  Fed.  318,  2  McCrarv  27.  See  also 
Evans'  v.  Pittsburirh,  8  Fed.  Cas.  No.  4,568, 
2  Pittsb.   (Pa.)  405. 

26.  See  infra,  IX,  L,  4,  c.  See  also  supra, 
IX,  D,  4. 

27.  U.  S.  r.  Labette  County,  7  Fed.  318,  2 
McCrary  27. 

28.  /ot<;a.— State  v.  Smith,  9  Iowa  334. 
Kentucky. —  Maddox  v.  Graham,  2  Mete, 

56. 

[IX,  L,  4,  a] 


498    [26  Cyc] 


MANDAMUS 


b.  Where  Duty  Devolves  on  More  Than  One.  Where  the  command  of  the  writ 
requires  tlie  performance  of  acts  by  more  tlian  one,  as  in  tlie  case  of  boards  and 
other  municipal  bodies,  tliose  who  refuse  to  obey  will  be  amenable  to  contempt 
process  but  there  is  no  disobedience  such  as  to  bring  into  contempt  the  others 
who  are  willing  to  obey  and  whose  hands  are  tied  by  the  delinquency  of  their 
associates.^^ 

e.  After  Expiration  of  Term  or  Change  in  Officers.  When  jjersoiinel  of  a 
board  or  other  municipal  body  changes,  and  such  change  works  no  abatement  of 
the  proceedings  pending,^^  if  the  act  required  to  be  done  is  one  pertaining  to  the 
body  in  its  official  capacity  those  succeeding  must  comply  in  the  same  manner  as 
their  predecessors.^^  And  so  where  the  writ  is  regarded  as  directed  to  the  officer 
in  his  official  capacity  purely,  it  is  held  to  bind  the  encumbent  of  the  otHce  who- 
ever he  may  be.'^^  When  an  officer  resigns  and  ceases  to  have  the  power  to  do 
the  acts  commanded  by  the  writ,  he  cannot  by  contempt  process  be  compelled  to 
do  that  which  lie  is  without  power  to  do,  but  lie  may  be  punished  for  his  refusal 
to  do  the  act  before  he  became  divested  of  official  character  but  where  an 
officer  continues,  under  the  law,  to  hold  his  office  until  his  successor  is  elected  and 
qualified,  his  resignation  is  no  excuse  for  his  failure  to  perform  before  his 
successor  is  so  elected  and  qualified.^'^ 

5.  Proceedings  For  Enforcement  and  Punishment  —  a.  In  General.  The  court 
entertaining  the  proceeding  for  a  mandamus  has  jurisdiction  not  only  to  com- 
mand the  performance  of  the  duties,  but  to  enforce  the  command  by  subsequent 
proceedings  and  orders  to  that  end.^^  Thus  it  has  been  held  that  an  alias  writ  of 
mandamus  may  issue  when  the  first  order  has  not  been  complied  with,^'  and  if  the 
writ  has  been  disobeyed  contumaciously,  further  steps  may  be  taken  to  compel 
obedience  and  in  addition  the  delinquent  parties  may  be  punished  for  contempt.^ 


Missouri. —  St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117,  45  Am.  Dec.  355. 

ISleio  York. —  People  v.  Brice,  34  Misc.  491, 
70  N.  Y.  Suppl.  346  [modified  in  other  re- 
spects in  02  N.  Y.  App.  Div.  593,  71  N.  Y. 
Suppl.  196] ;  People  v.  Delaware,  9  Abb.  Pr. 
N.  S.  408. 

Ohio. —  Hollister  v.  Judges  Lucas  County 
Dist.  Ct.,  8  Ohio  St.  201,  70  Am.  Dec.  100. 
See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  424. 

29.  State  v.  Judge  Cir.  Dist.  Ct.,  38  La. 
Ann.  43,  58  Am.  Rep.  158;  People  v.  Brice, 
34  Misc.  (N.  Y.)  491,  70  N.  Y.  Suppl.  346 
[modified  in  02  N.  Y.  App.  Div.  593,  71 
N.  Y.  Suppl.  196] ;  Leavenworth  County  f. 
Sellew,  99  U.  S.  624,  25  L.  ed.  333;  U.  S. 
V.  Buchanan  County,  24  Fed.  Cas.  No.  14,679, 
5  Dill.  285. 

30.  State  v.  Smith,  9  Iowa  334;  U.  S.  v. 
Green,  33  Fed.  769. 

31.  See  supra,  IX,  D,  4. 

32.  U.  S.  V.  Dubuque  County,  Morr.  (Iowa) 
31;  Maddox  v.  Graham,  2  Mete.  (Ky.)  56; 
People  V.  Collins,  19  Wend.  (N.  Y.)  56; 
Pegram  v.  Cleaveland  County  Com'rs,  65 
N.  C.  114. 

33.  People  v.  Bacon,  18  Mich.  247,  order 
to  judge  of  inferior  court. 

34.  People  v.  Pearson,  4  111.  270,  contempt 
of  court  in  refusing  to  obey  a  writ  of  man- 
damus requiring  respondent  to  sign  a  bill  of 
exceptions  while  he  was  judge.  But  see  U.  S. 
V.  Justices  Lauderdale  County,  10  Fed.  400. 

Where  the  writ  is  directed  against  a  cor- 
poration, one  who  has  ceased  to  be  an  officer 
of  tlie  corporation  and  who  therefore  has  no 
power  to  perform   cannot  be   attached  for 
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failure  to  obey  the  writ.  U.  S.  v.  Seaboard 
R.  Co.,  85  Fed.  955,  where  a  writ  of  man- 
damus commanded  a  railway'-  company  to 
make  out  its  annual  report  and  was  served 
on  the  secretary  and  treasurer,  who  shows 
that  he  has  not  possession  of  the  books  neces- 
sary to  enable  him  to  make  out  the  report, 
and  that  he  has  resigned,  and  is  no  longer 
connected  with  the  railroad. 

35.  U.  S.  V.  Green,  53  Fed.  769;  U.  S.  r. 
Jvistices  Lauderdale  County,  10  Fed.  460.  See 
also  Badger  v.  U.  S.,  93  U.  S.  599,  23  L.  ed. 
991. 

36.  Palmer  r.  Jones,  49  Iowa  405. 

37.  Cromartie  v.  Bladen,  87  N.  C.  134; 
Cavanaugh  v.  Cass  School  Dist.,  6  Pa.  Co.  Ct. 
35;  State  v.  Memphis,  2  Tenn.  Cas.  185. 

38.  State  v.  Memphis,  2  Tenn.  Cas.  185. 
Performance    by    officer    of    court. —  The 

judgment  is  not,  strictly  speaking,  capable 
of  being  executed  by  the  sheriff.  No  writ  of 
possession  or  of  fieri  facias  can  issue.  If  de- 
fendant does  not  choose  to  obey  the  order, 
he  may  be  arrested  and  imprisoned;  but  if 
he  chooses  to  remain  in  prison,  the  order 
will  remain  unexecuted.  State  v.  Judge  Or- 
leans Parish  Sixth  Dist.  Ct.,  21  La.  Ann. 
741.  See  also  State  v.  Judge  Civ.  Dist.  Ct., 
38  La.  Ann.  43,  58  Am.  Rep.  158,  where  it 
is  said  that  distringas  is  not  an  appropriate 
remedy.  But  in  Lee  Countv  v.  U.  S.,  7  Wall. 
(U.  S'.)  175,  19  L.  ed.  162,'  and  U.  S.  v.  Mus- 
catine County,  28  Fed.  Cas.  No.  16,538,  2  Abb. 
53,  1  Dill.  522,  it  was  held  that  where  writs 
of  mandamus  issued  by  the  federal  courts 
commanding  tlie  proper  officers  to  levy  and 
collect  taxes  to  pay  judgment  against  public 
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b.  Contempt  Proceeding's  to  Punish  op  Coerce  —  (i)  Ix  General.  Except  as 
the  practice  may  be  moditied  by  statute,  the  proceeding  for  the  enforcement  of 
the  writ  and  punishment  for  its  disobedience  is  by  attachment  for  contempt,^^  as 
in  other  contempt  cases,  and  governed  by  general  rules  applicable  to  such  pro- 
ceedino-s.^^  The  proceeding  and  attachment  should  run  against  the  officer  in  his 
individual  name  and  not  against  the  office.^^ 

(ii)  Fine  and  Commitment.  The  violation  of  or  refusal  to  obey  a  peremptory 
writ  of  mandamus  is  a  contempt  of  court,  ordinarily  punishable  as  such,^^  as  in 
other  contempt  proceedings by  fine  or  imprisonment,  or  both,'**  and  the  court 


corporations  are  evaded,  disobeyed,  or  cannot 
be  executed,  such  court  has  the  })o\ver  to 
appoint  its  marshal  to  execute  the  writs. 
These  cases,  however,  are  said  to  rest  entirely 
upon  the  statute  in  Iowa  permitting  the 
practice.  Ress  v.  Watertown,  19  Wall.  (U.  S.) 
107,  22  L.  ed.  72.  See  also  Thompson  i\ 
Allen  Countv,  115  U.  S.  550,  G  S.  Ct.  140, 
29  L.  ed.  472. 

39.  Arkansas. —  Walker  r.  Fuller,  29  Ark. 
448. 

Illinois. —  People  v.  Salomon,  54  111.  39 ; 
People  V.  Pearson,  4  111.  270. 

Kentucky. —  Maddox  v.  Graham,  2  Mete. 
50. 

07/10.— State  v.  Crites,  48  Ohio  St.  460. 
28  N.  E.  178. 

Pennsylvania. —  Williamsport  r.  Com.,  90 
Pa.  St.  498;  Com.  r.  Sheehan,  81"^  Pa.  St. 
132;  Com.  V.  Tavlor,  30  Pa.  St.  203;  Cava- 
iiaugh  V.  Cass  School  Dist.,  0  Pa.  Co.  Ct.  35 ; 
Senior  v.  Douglass,  14  Wkly  Notes  Cas.  454. 

United  States. —  In  re  Copenhaver,  54  Fed. 
600;  U.  S.  V.  Green,  53  Fed.  709;  Moran  v. 
Elizabeth,  40  Fed.  799;  U.  S.  v.  Buchanan. 
24  Fed.  Cas.  No.  14,679,  5  Dill.  285 ;  U.  S.  r. 
Lee  Countv,  26  Fed.  Cas.  No.  15,589,  2  Biss. 
77. 

See  33  Cent.  Dig.  tit.  Mandamus,"  §  424 
et  seq. 

40.  See  Contempt,  9  Cyc.  1  et  seq. 
Affidavit. —  Proceeding  for  the  punishment 

of  a  contempt  in  failing  to  obey  the  writ 
may  be  had  on  an  affidavit  sworn  to  before 
anv  officer  authorized  to  administer  an  oath. 
McAleese  r.  State,  42  Nebr.  886,  61  N.  W. 
88. 

Service  of  a  rule  to  show  cause  why  a 
party  should  not  be  attached  for  contempt 
in  not  obeying  a  writ  of  peremptory  man- 
damus, must  be  proved  to  have  been  made 
upon  the  party  before  the  rule  will  be  made 
absolute.  State  r.  Rahway,  53  N.  J.  L.  156. 
20  Atl.  966. 

A  false  return  is  not  conclusive  in  such  a 
proceeding  to  protect  the  respondent.  State 
r.  Crites,  48  Ohio  St.  460,  28  N.  E.  178. 

Filing  a  sufficient  answer,  although  it  be 
false,  will  prevent  the  issue  of  an  attachment 
for  contempt.  Gilberton  School  Dist.  r.  Ma- 
hanoy  Tp.  School  Dist.,  6  Pa.  Co.  Ct.  38; 
Cavanaugh  v.  Cass  School  Dist..  6  Pa.  Co. 
Ct.  35. 

Attachment   for   contempt  is  premature 

until  the  writ  of  mandamus  is  awarded  and 
disobeyed.  Gilberton  School  Dist.  v.  Mahanoy 
Tp.  School  Dist.,  6  Pa.  Co.  Ct.  38.  But  it 
has  been  held  that  the  issue  and  service  of 


the  writ  is  immaterial  where  defendant  had 
knowledge  of  the  order  for  the  writ,  but 
failed  to  obev  the  same.  People  v.  Rice,  144 
N.  Y.  249,  39"  N.  E.  88  [affirming  80  Hun  437, 
30  N.  Y.  SupjDl.  457]. 

Hearing  at  chambers. —  A  judge  at  cham- 
bers cannot  without  express  authority  con- 
ferred by  law  punish  for  a  contempt  not 
committed  in  his  presence,  and  statutes  con- 
ferring such  authority  generally  do  not  apply 
to  mandamus  directed  to  a  public  officer 
when  a  special  statute  covering  the  par- 
ticular case  provides  that  the  punishment 
must  be  fixed  by  the  covirt  in  lieu  of  and  as 
a  bar  to  any  penalty  that  might  have  been 
incurred  by  the  failure  of  the  officer  to  per- 
form the  duty  which  the  writ  enjoins.  In  re 
Price,  40  Kan.  156,  19  Pac-  751  [folloioing 
State  r.  Stevens,  40  Kan.  113,  19  Pac.  365], 
construing  Civ.  Code,  §  699. 

An  appeal  from  an  order  attaching  a  party 
guilty  of  contempt  does  not  bring  up  the 
validity  of  the  order  for  the  Avrit,  People  v. 
Rochester,  etc.,  R.  Co.,  76  N.  Y.  294.'  See 
also  State  r.  Stevens,  40  Kan.  113.  19  Pac. 
365.  And  where  the  explanation  offered  to 
relieve  the  respondent's  conduct  of  its  ap- 
parent contumaciousness  is  a  question  of  fact 
tlie  determination  of  the  trial  court  will  not 
be  disturbed  unless  clearly  wrong.  McAleese 
V.  State,  42  Nebr.  886,  61  N.  W.  88. 

41.  See  supra,  IX,  L,  4,  a. 

42.  See  supra,  IX,  L,  1. 
Defenses  see  supra,  IX,  L,  3. 

43.  See  Contempt,  9  Cyc.  33  et  seq. 

Under  a  general  statutory  provision  relat- 
ing to  proceedings  as  for  contempts  to  en- 
force civil  remedies  and  to  protect  the  rights 
of  the  parties  to  civil  actions,  fixing  a  pun- 
ishment as  for  a  contempt  for  the  disobedi- 
ence of  any  lawful  order  of  a  court  of  record, 
the  violation  of  a  writ  of  mandamus  is  pun- 
ishable. People  r.  Rochester,  etc.,  R.  Co.,  76 
N.  Y.  294. 

44.  See  the  following  cases: 
Georgia.— B^n  v.  Wright,  115  Ga.  729,  42 

S.  E.  32.  fine. 

Illinois. —  People  v.  Salomon,  54  111.  39, 
fine  and  imprisonment  until  fine  is  paid. 

Indiana. —  Satterwhite  v.  State,  142  Ind.  1, 
40  N.  E.  654,  1087,  fine. 

Louisiana. —  State  r.  Judge  Civ.  Dist.  Ct., 
38  La.  Ann.  43,  58  Am.  Rep.  158,  fine  and 
imprisonment. 

Minnesota.— ^tate  r.  Giddings,  98  Minn. 
102,  107  N.  W.  1048,  fine  and  imprisonment 
until  pavment. 

Neio  Yor/c— People  v.  Rice,  144  N.  Y.  249, 
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may  by  proceedings  as  for  contempt  coerce  obedience  to  the  mandate  of  the  writ 
bj  imprisonment  of  the  contumacious  party  until  lie  shall  comply.^^ 

M.  Review ^^—1.  Right  of  Review,  tinder  the  early  common  law,  proceed- 
ings in  mandamus  were  not  reviewable  in  a  higher  court,^^  but  under  the  modern 
statutes  and  practice  the  granting  or  refusal  of  a  writ  of  mandamus  is  subject  to 
review.^^    The  right  to  appeal  from  a  judgment  granting  a  peremptory  writ  of 


39  N.  E.  88  [affirming  80  Hun  437,  30  N.  Y. 
Suppl.  457]  (imposing  a  fine)  ;  People  v. 
Rochester,  etc.,  E.  Co.,  76  N.  Y.  294  (amount 
of  fine  approved). 

Pennsylvania. —  Com.  v.  Sheehan,  81*  Pa. 
St.  132,  fine. 

United  States. —  In  re  Copenhaver,  54  Fed. 
660,  upholding  the  power  of  the  federal  court 
to  imprison  state  judges  for  disobedience  of 
a  mandate  from  the  federal  courts. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  425. 
See  also  Contempt,  9  Cyc.  52  et  seq. 

Fine  in  lieu  of  other  penalties. —  Some- 
times a  fine  is  provided  by  statute,  the  pay- 
ment of  which  is  made  a  bar  to  any  action 
for  any  penalty  incurred  by  the  officer  by 
reason  of  his  neglect  or  refusal  to  perform 
the  duty  required  by  the  writ.    In  re  Price, 

40  Kan.  156,  19  Pac.  751;  State  v.  Stevens, 
40  Kan.  113,  19  Pac.  365. 

45.  State  v.  Judge,  37  La.  Ann.  610;  State 
V.  Judge  Sixth  Dist.  Ct.,  21  La.  Ann.  741; 
State  V.  Williams,  7  Rob.  (La.)  252; 
Cromartie  v.  Bladen,  85  N.  C.  211;  U.  S.  V. 
Green,  53  Fed.  769.  See  also  State  v.  Smith, 
9  Iowa  334 ;  In  re  Copenhaver,  54  Fed.  660. 

Imprisonment  after  performance  is  held  un- 
authorized, under  a  statute  providing  for  im- 
prisonment until  the  act  is  performed  in  the 
case  of  the  omission  to  do  an  act  which  it  is 
still  in  the  power  of  the  party  to  do,  such 
omission  being  distinguished  from  affirma- 
tive acts  of  resistance  for  M^hich  a  punish- 
ment is  fixed  by  definite  imprisonment  and 
fine.  People  'V.  Brice,  62  N.  Y.  App.  Div. 
593,  71  N.  Y.  Suppl.  196  [modifying  34  Misc. 
491,  70  N.  Y.  Suppl.  346]. 

And  if  the  party  is  no  longer  the  officer 
he  may  be  punished  for  contempt,  but  not 
imprisoned  to  coerce  performance.  People  r. 
Pearson,  4  111.  270. 

Indefinite  imprisonment  as  punishment  can- 
not be  imposed.  Cromartie  v.  Bladen,  85 
N.  C.  211. 

46.  See,  generally,  Appeal  and  Error. 

47.  Connecticut. —  New  Haven,  etc.,  Co.  v. 
State,  44  Conn.  376. 

Mississippi.  —  Hardee  f.  Gibbs,  50  Miss. 
802. 

11  ew  Jersey. —  Lay  ton  v.  State,  28  N.  J.  L. 
575. 

Texas. —  Bradley  v.  McCrabb,  Dall.  504, 
Enqland.—  Dublin  v.  Rex,  1  Bro.  P.  C.  73, 
1  Eng.  Reprint  425. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  427. 

48.  Alabama. —  State  v.  Crook,  123  Ala. 
657,  27  So.  334;  Ware  v.  McDonald,  62  Ala. 
81;  Etheridge  v.  Hall,  7  Port.  47. 

Colorado. —  Bean  v.  People,  6  Colo.  98. 
Connecticut.  —  New    Haven,    etc.,    Co.  v. 
State,  44  Conn.  376. 
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Delaware. —  Union  Church  v.  Sanders,  1 
Houst.  100,  03  Am.  Dec.  187. 

loioa. —  Cliance  v.  Temple,  1  Iowa  179. 

Kentucky. —  Warren  County  Ct.  v.  Daniel, 
2  Bibb  573. 

Louisiana. —  State  v.  Judge  Sixth  Judicial 
Dist.  Ct.,  20  La.  Ann.  529. 

Maryland. —  Harwood  v.  Marshall^  9  Md. 
83. 

Michigan. —  Graham  v.  Wayne  Cir.  Judg.^, 
143  Mich.  360,  106  N.  W.  1109. 

Minnesota. —  State  f.  Webber,  31  Minn. 
211,  17  N.  W.  339;  State  r.  Churchill,  15 
Minn.  455. 

Mississippi. —  Hardee  v.  Gibbs,  50  Miss. 
802. 

Missouri. —  Lewis  v.  Price,  11  Mo.  398. 

'Nebraska. —  State  r.  Aff'holder,  44  Nebr. 
479,  02  N.  W.  871. 

New  Jersey. —  The  refusal  by  the  supreme 
court  of  a  mandam^us  and  its  discharging  a 
rule  to  show  cause  why  mandamus  should 
not  issue  is  not  reviewable  on  error  (Nep- 
tune Tp.  School  Dist.  v.  Mannion.  (N.  J. 
1907)  65  Atl.  440;  Paterson  v.  Shields,  59 
N.  J.  L.  426,  36  Atl.  891 ;  American  Transp., 
etc.,  Co.  V.  New  York,  etc.,  R.  Co.,  59  N.  J. 
L.  156,  35  Atl.  1118;  Layton  v.  State,  28 
N.  J.  L.  575),  except  in  cases  covered  by  the 
statute  (Neptune  Tp.  School  Dist.  v.  Man- 
nion, supra) . 

New  York. —  People  v.  Richmond  County, 
156  N.  Y.  36,  50  N.  E.  425;  People  v.  Schoon- 
maker,  19  Barb.  657  [reversed  on  other 
grounds  in  13  N.  Y.  238]. 

Ohio.—  State  f.  Philbrick,  69  Ohio  St.  283, 
69  N.  E.  439;  State  v.  Ottinger,  43  Ohio  St. 
457,  3  N.  E.  298  [distinguishing  State  v. 
Cappeller,  37  Ohio  St.  121];  Dutten  r.  Han- 
over, 42  Ohio  St.  215;  State  v.  Delaware 
County,  15  Ohio  Cir.  Ct.  40,  8  Ohio  Cir. 
Dec.  244;  State  v.  Bowersock,  1  Ohio  Cir.  Ct. 
127,  1  Ohio  Cir.  Dec.  75.  Compare  State  v. 
Smile}^  14  Ohio  Cir.  Ct.  660,  8  Ohio  Cir. 
Dec.  117. 

Oklahoma.—  Ex  p.  Eplev,  10  Okla.  631,  64 
Pac.  18. 

South  Carolina. —  Matthews  v.  Nance,  49 
S.  C.  322,  27  S.  E.  100:  Ex  p.  Mackey,  15 
S.  C.  322;  State  v.  Chairman  County  Can- 
vassers, 4  S.  C.  485 ;  Pinckney  v.  Henegan,  2 
Strobh.  250,  49  Am.  Dec.  592. 

South  Dakota.  —  Hardv  r.  Purington,  6 
S.  D.  382,  61  N.  W.  158."^ 

Tennessee. —  Beasley  v.  Terriss,  1  Lea 
461. 

Texas.—  Bradley  v.  McCrabb,  Dall.  504. 
ZJ^a^.-— Eslinger  v.  Pratt,  14  Utah  107,  46 
Pac.  763. 

Virginia. —  Price  i\  Smith,  93  Va.  14,  24 
S.  E.  474;  Ex  p.  Morris,  11  Gratt.  292. 
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mandamus  is  not  affected  bj  the  issuance  of  the  writ  before  the  appeal-bond  is 
liled,''^  but  after  the  commands  of  a  writ  of  mandamus  liave  been  complied  with 
the  question  whether  the  writ  should  have  been  granted  will  not  be  reviewed.^ 
So  also  where  the  object  souglit  to  be  reached  by  a  writ  of  mandamus  has  been 
accomplished  by  another  proceeding,  the  merits  of  an  order  denying  the  writ  will 
not  be  reviewed  on  appeal.^^ 

2.  Mode  of  Review.  Mandamus  proceedings  may  be  reviewed  by  writ  of 
error,^'  and  some  courts  hold  this  to  be  the  only  method  of  review,  an  appeal  not 
being  allowed  ;     but  the  weight  of  authority  supports  the  view  that  appeal  is  a 


Washington. —  State  r.  Whatcom  County- 
Super.  Ct.,  2  Wash.  9,  25  Pac.  1007. 

Wisconsin. —  State  v.  Lincoln,  67  Wis.  274, 
30  N.  W.  3G0. 

United  States. —  Hartman  v.  Greenhow,  102 
V.  S.  672,  26  L.  ed.  271. 

Canada. —  Barrington  v.  Montreal,  25  Can. 
Sup.  Ct.  202 ;  Danjon  v.  Marquis,  3  Can.  Sup. 
Ct.  251. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  427. 

Action  reviewable,  although  application 
heard  at  chambers. —  State  v.  Churchill,  15 
Minn.  455.  But  compare  Allen  v.  Reid, 
(Okla.  1900)  60  Pac.  782,  holding  that  the 
supreme  court  cannot  review  the  action  of 
the  chief  justice  or  one  of  the  associate 
justices  of  that  court  at  chambers  in  refus- 
ing to  grant  a  writ  of  mandamus. 

Special  leave  to  appeal  from  a  judgment 
of  the  court  of  appeal  for  Ontario,  under  60 
&  61  Vict.  c.  34,  §  1,  par.  (e),  will  not  be 
granted  on  the  ground  merely  that  there  is 
error  in  such  judgment,  nor  will  sucli  leave 
be  granted  when  it  is  certain  that  a  similar 
application  to  the  court  of  appeal  would  be 
refused.  Atty.-Gen.  v.  Scully,  33  Can,  Sup, 
Ct.  16,  holding  further  that  where  a  person 
acquitted  of  a  criminal  charge  requested  of 
the  attorney-general  a  fiat  for  a  copy  of  the 
record,  and  on  his  refusal  applied  for  a  writ 
of  mandamus,  which  the  divisional  court 
granted,  and  its  judgment  was  affirmed  by 
the  court  of  appeal,  the  public  interest  did 
not  require  special  leave  to  be  given  for  an 
appeal  from  the  judgment  of  the  court  of 
appeal,  although  it  might  have  if  the  writ 
had  been  refused, 

A  judgment  which  is  a  nullity  will  not 
support  an  appeal. —  State  v.  Crook,  123  Ala. 
657,  27  So.  334,  holding  that  an  appeal  from 
such  a  judgment  must  be  dismissed,  although 
all  the  parties  to  the  cause  on  appeal  con- 
sent for  the  appellate  court  to.  assume  juris- 
diction and  pass  on  the  questions  presented, 
for  consent  cannot  confer  jurisdiction, 

49.  Wyker  t\  Francis,  120  Ala,  509,  24  So. 
895. 

50,  California. —  San  Diego  School  Dist.  t. 
San  Diego  County  Sup'rs,  97  Cal.  438,  32 
Pac,  517  [follou-ed  in  Leet  r.  Kern  Countv 
Sup'rs,  (1897)  47  Pac.  595], 

/oi^;a.— Stephens  v.  Querry,  (1904)  97  N.  W^ 
1115;  Chamberlin  v.  MacVicar,  (1898)  70 
N.  W,  839. 

Montana. —  State  r.  Xapton,  10  Mont.  309, 
25  Pac.  1045. 

IVe&ras/ca.— Betts  v.  State,  67  Nebr.  202, 
93  N.  W.  167, 


ISiew  York. —  People  r.  Squire,  110  N.  Y. 
666,  18  N.  E.  302  (holding  that  in  such  case 
the  order  granting  the  writ  should  be  affirmed 
without  considering  the  question  whether 
relator  was  entitled  to  the  writ)  ;  People  v. 
Cohoes  Bd.  of  Education,  57  Hun  594,  11 
X.  Y.  Suppl.  296  (holding  that  in  such  case 
the  appeal  must  be  dismissed,  as  a  decision 
thereon  could  have  no  practical  effect). 

Oregon. — Jacksonville  School  Dist.  i\  Crow- 
ell,  33  Oreg.  11,  52  Pac.  693. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  427. 

Contra. —  Polk  County  v.  Johnson,  21  Fla. 
577. 

Partial  compliance  with  writ  does  not  de- 
feat appeal. —  State  v.  Albright,  11  N.  D. 
22,  88  X.  W.  729. 

Where  the  duty  imposed  is  continuous  it  is 

error  to  dismiss  an  appeal  from  a  final  order 
granting  a  writ  of  peremptory  mandamus,  al- 
though defendants  have  obeyed  the  writ  in 
part  by  performing  some  of  the  acts  which 
thev  were  commanded  to  perform.  People  v. 
Voorliis,  186  X.  Y.  263,  78  X.  E.  1001  [re- 
versing 115  X.  Y.  App.  Div.  118,  100  X.  Y. 
Suppl.  717], 

51.  People  r.  Cannedy,  55  X.  Y,  x\pp,  Div. 
623,  66  X.  Y.  Suppl.  961.  Compare  Simon  r. 
Durham,  10  Oreg.  52. 

52.  Alahama. —  Etheridge  f.  Hall,  7  Port. 
47. 

Colorado. — •  Bean  v.  People,  6  Colo.  98. 

Connecticut.  —  Xew  Haven,  etc.,  Co.  V. 
State,  44  Conn,  376. 

Delaware. —  Union  Church  v.  Sanders,  1 
Houst.  100.  63  Am.  Dec,  187. 

Kentucky. —  Warren  Countv  Ct.  v.  Daniel, 

2  Bibb  573. 

Nebraska. —  State  r,  Lancaster  County,  13 
Xebr.  223,  13  X^.  W.  212  [followed  in  State  v. 
Affholder,  44  Xebr.  497,  62  X.  W.  871]. 

0/ito.— State  r.  Ottinger,  43  Ohio  St.  457, 

3  X.  E,  298  [distinguishing  State  v.  Capel- 
ler,  37  Ohio  St.  121] . 

Virginia. —  Price  V.  Smith,  93  Va,  14,  24 
S,  E,  474, 

Washington. —  State  v.  Whatcom  County 
SuTier.  Ct.,  2  Wash.  9,  25  Pac.  1007. 

United  States.— Ex  p.  De  Groot,  6  Wall. 
497,  18  L.  ed,  887;  Kentucky  v.  Dennison,  24 
How.  66,  16  L.  ed.  717;  Ward  v.  Gregory,  7 
Pet.  633,  8  L.  ed.  810;  Muhlenberg  County  r. 
Dyer,  65  Fed.  634,  13  C.  C.  A.  64. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  428. 

53.  Craddock  v.  Croghan,  Ky.  Dec.  100; 
State  V.  Lancaster  County,  13  Xebr.  223,  13 
X^.  W.  212  [followed  in  State  r.  Affholder,  44 
Xebr.   497,    62   X.   W.   871];    Kentucky  v. 
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proper  method  of  review.^'^  It  has  also  been  held  that  inaiidainus  proceedings 
may  be  reviewed  on  certiorari. Mandamus  from  a  higher  court  will  not  lie  to 
review  the  action  of  a  lower  court  in  issuing  or  refusing  to  issue  a  mandamus/'" 
but  it  has  been  held  that  the  remedy  for  a  refusal  to  issue  a  mandamus  is  by  a 
direct  application  to  the  higher  court,  it  having  original  jurisdiction  in  such 
matters,  for  a  writ  of  mandamus,  and  not  by  a  writ  of  error.^^ 

3.  Judgments  and  Orders  Reviewable.  The  general  rule  that  appeal  or  error 
will  not  lie  until  there  has  been  a  final  judgment  or  order  applies  to  mandamus 
proceedings  as  well  as  to  ordhiary  civil  actions.^^    Accordingly  a  judgment 


Dennisoii,  24  How.  (U.  S.)  06,  IG  L.  ed.  717; 
Ward  V.  Gregory,  7  Pet.  (U.  S.)  633,  8  L.  od. 
810;  Jabine  r.  Gates,  115  Fed.  861;  Muhlen- 
berg County  V.  Dver,  05  Fed.  634,  13  0.  G. 
A.  64. 

54.  Alahama. —  State  i\  Crook,  123  Ala. 
057,  27  So.  334]  Ware  v.  McDonald,  02  Ala. 
81;  Withers  v.  State,  30  Ala.  252  [follow- 
iiig  Tennessee,  etc.,  E,  Co.  v.  Moore,  30  Ala. 
371;  Eiggs  v.  Pfister,  21  Ala.  409;  Brooks 
I?.  Kirby,  19  Ala.  72;  Falkner  v.  Eandolph 
County,  19  Ala.  177;  Tarver  v.  Tallapoosa 
County,  17  Ala.  527;  Etheridge  r.  Hall,  7 
Port.  47]. 

Iowa. —  Chance  v.  Temple,  1  Iowa  179. 

Louisiana. —  State  Sixth  Judicial  Dist. 
Ct.,  20  La.  Ann.  529. 

Maryland. —  Harwood  r.  Marshall,  9  Md. 
83. 

Minnesota. —  State  ?•.  Teal,  72  Minn.  87, 
74  N.  W.  1024:  State  v.  Webber,  31  Minn. 
211,  17  N.  W.  339;  State  v.  Churchill,  15 
Minn.  455  [follovAng  Yale  v.  Edgerton,  11 
Minn.  271]. 

New  York. —  People  r.  Church,  20  N.  Y. 
529  [distinguishing  Pecker  v.  People,  18 
N".  Y.  487,  as  having  been,  prior  to  Laws 
(1859),  c.  174,  establishing  the  practice  of 
reviewing  mandamus  proceedings  by  appeal]  ; 
People  V.  Spicer,  34  Hun  584;  People  v. 
Schoonmaker,  19  Barb.  657  [revei'sed  on  other 
grounds  in  13  N.  Y.  238]. 

Ohio. —  Dutten  v.  Hanovre,  42  Ghio  St. 
215  [folio  iced  in  State  v.  Bowersock,  1 
Ohio  Cir.  Ct.  127,  1  Ohio  Cir.  Dec.  75]; 
State  D.  Delaware  County,  15  Ohio  Cir.  Ct. 
40,  8  Ohio  Cir.  Dec.  244. 

South  Carolina. —  Ex  p.  Mackey,  15  S.  0. 
322 ;  State  v.  Chairman  County  Canvassers, 
4  S.  C.  485;  Pinckney  v.  Henegan,  2  Strobh. 
250,  49  Am.  Dec.  592. 

South  Dakota.: —  See  Hardv  r.  Purington, 
0  S.  D.  382,  61  N.  W.  158. 

Tennessee. — ■  Beasley  r.  Ferris^  1  Lea  461, 
holding  that  the  respondent  may  appeal  from 
a  judgment  awarding  a  peremptory  manda- 
mus and  if  the  appeal  be  refused  may  sue 
out  a  writ  of  error. 

rea?a.'?.— P>radley  v.  McCrabb,  Dall.  504. 

Utah.—  Kslinger  v.  Pratt,  14  Utah  107,  46 
Pac.  703. 

Virginia. —  Moon  r.  Wellford,  84  Va.  34, 
4  S.  k.  572. 

Washington. —  State  r.  Whatcom  County 
Super.  Ct".,  2  Wasli.  9,  25  Pac.  1007. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  428. 

Course  of  appeal. —  The  appeal  to  the  su- 
preme court  of  Canada  in  cases  of  mandamus 
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under  38  Vict.  c.  11,  §  23,  is  restricted  l)y 
the  application  of  section  11  to  decisions  of 
"  the  highest  court  of  final  resort,"  in  the 
province,  and  hence  an  appeal  will  not  lie 
from  any  couit  in  the  nrovince  of  Quebec 
but  the  court  of  queen's  bench.  Danjou  v. 
Marquis,  3  Can.  Sup.  Ct.  251,  holding  that 
an  appeal  will  not  lie  to  the  supreme  court 
from  the  court  of  review.  St.  54  &  55  Vict, 
c.  25,  does  not  authorize  an  appeal  to  the 
supreme  court  of  Canada  from  a  decision  of 
the  court  of  review  in  a  case  where  the 
judgment  of  the  superior  court  is  reversed 
and  there  is  an  appeal  to  the  court  of  queen's 
bench.  Barrington  v.  Montreal,  25  Can.  Sup. 
Ct.  202. 

55.  Graliam  v.  Wayne  Cir.  Judge,  143 
:\[ich.  300,  100  N.  W.  1109.  See  also  Lauzon 
r.  Chippewa  County,  129  Midi.  269,  88  N.  W. 
028;  Michigan  :Mut.  L.  Ins.  Co.  r.  Hartz, 
129  Mich.  104,  88  N.  W.  405. 

56.  Graham  v.  Wayne  Cir.  Judge,  143 
Mich.  300,  100  N.  W.  1109:  Ex  p.  De  Grott. 
0  W^ill.  (U.  S.)  497,  18  L.  ed.  887.  See 
also  Warren  County  Ct.  v.  Daniel,  2  Bibb 
(Ky.)  573. 

57.  State  v.  Cappeller,  37  Ohio  St.  121: 
r^Iartin  r.  Board  of  Education,  42  W.  Va. 
514.  26  S.  E.  348. 

58.  State  r.  Higby,  60  Nebr.  705,  84  N.  W. 
201;  People  r.  Haws,  34  Barb.  (N.  Y.)  09: 
Langevin  r.  Les  Commissaires  d'Ecole,  etc.. 
18  Can.  Sup.  Ct.  599. 

Illustrations. —  An  order  for  a  mandamus 
to  compel  the  sheriff  to  accept  a  bond  for 
the  trial  of  the  right  of  property  levied  on 
under  attacliment  is  not  such  a  judgment, 
sentence,  or  decree  as  will  support  a  writ  of 
error  sued  out  by  plaintiff  in  the  attach- 
ment suit.  Braley  v.  Clarke,  18  Ala.  430. 
Where  an  order  quashing  a  return  to  a  writ 
of  alternative  mandamus  and  directing  a 
peremptory  mandamus  is  reversed  by  a 
higher  court  with  liberty  to  the  relator  to 
demur  or  to  take  issue  on  the  allegations  of 
the  return,  the  order  of  the  higher  court  is 
not  appealable,  as  it  is  not  a  final  order  and 
does  not  affect  a  substantial  right  and  is  a 
matter  of  discretion.  Peonle  v.  Clvde.  09 
N.  Y.  COS. 

Overruling  demurrer. —  Even  if  it  is  coni- 
]jetent  to  demur  to  a  petition  for  mandamus, 
if  a  demurrer  is  made  and  overruled  the 
cause  is  not  reviewable  on  certiorari  until 
a  final  order  is  made.  Lauzon  v.  Chippewa 
County,  129  Mich.  269,  88  N.  W.  028. 

An  order  setting  aside  a  referee's  report 
upon   an    application   for   a  mandamus  is 
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awarding or  refusing^  a  peremptory  mandamus  is  final  and  subject  to  review. 
But  an  order  granting  or  refusing  an  alternative  writ  of  mandamus  is  not 
reviewable,  for  it  is  not  final,^^  an  alternative  mandamus  being  in  the  nature  of 
an  order  to  show  cause,  and  not  affecting  a  substantial  right,  because  it  determines 
notliing  against  the  respondent  or  in  favor  of  the  relator.*^^ 

4.  Persons  Entitled  to  Demand  Review.  Any  party  to  the  proceeding  who  con- 
siders himself  prejudiced  by  the  judgment  rendered  may  demand  a  review,^^  but  a 
party  cannot  appeal  from  a  ruling  not  injurious  or  prejudicial  to  him.^*^  A  public 
officer  against  whom  a  mandamus  has  been  issued  has  the  right  of  appeal,  although 
lie  may  have  no  personal  interest  in  the  performance  or  non-performance  of  the 
act  commanded  but  after  his  term  of  office  has  expired  he  cannot  appeal  from 
a  judgment  directing  the  issuance  of  a  writ  of  mandamus  against  him  in  his  offi- 


not  appealable.  Thomas  v.  Smith,  1  Mont. 
21. 

An  order  refusing  to  strike  out  a  portion 
of  the  return  to  an  alternative  writ  of  man- 
damus as  inelevant,  immaterial,  and  not 
responsive  to  the  requirements  of  the  writ 
is  not  appealable.  State  v.  Jennings,  5G 
Wis.  113,  14  N.  W.  28. 

An  order  setting  aside  the  service  of  an 
alternative  writ  of  mandamus  is  appealable. 
State  V.  Lincoln,  G7  Wis.  274,  30  X.  W.  360. 

59.  Minnesota. — State  r.  Webber,  31  Minn. 
211,  17  N.  W.  339. 

Missouri. —  State  v.  Sutterfield,  54  Mo. 
391  [foUou-ing  :\rcVey  :\reVey,  51  Mo.  400; 
Strouse  /•.  Drennan,  41  Mo.  289,  and  dis- 
tinguishing Tetherow  v.  Grundy  Countv  Ct., 
!)  Alo.  118];  Bastan  r.  Fireman's  Fund,  88 
Mo.  App.  22;  State  v.  Horner,  10  :Mo.  App. 
307. 

New  York. —  People  r.  Richmond  County, 
156  N.  Y.  30.  50  N.  E.  425. 

South  Carolina. —  Matthews  i'.  Xance,  49 
S.  C.  322,  27  S.  E.  100. 

Tennessee. —  Beasley  v.  Ferriss,  1  Lea  461. 

Wisconsin. —  State  r.  Giljoliann,  111  Wis. 
377,  87  X.  W.  245. 

United  States. —  Davies  r.  Corbin,  112 
U.  S.  36,  5  S.  Ct.  4,  28  L.  ed.  627. 

See  33  Cent.  Dio-.  tit.     :\randamus,"  §  429. 

60.  Bastan  v.  Fireman's  Fund,  88  Mo.  App. 
22;  State  v.  Ottinger,  43  Ohio  St.  457,  3 
X.  E.  298  [distinguishing  State  r,  Cappeller. 
37  Ohio  St.  121]. 

An  order  made  by  a  district  judge  in  va- 
cation denying  a  peremptory  writ  of  man- 
damus is  not  such  a  final  judgment  by  the 
district  court  as  authorizes  an  appeal. 
Shepard  v.  Hubbard  Citv,  (Tex.  Civ.  App. 
1897)  42  S.  W.  862. 

An  order  denying  a  motion  that  the  per- 
emptory writ  issue  in  a  mandamus  case  is 
not  reviewable  (State  f.  McKellar,  92  Minn. 
242,  99  X.  W.  807;  People  v.  Brooklyn,  13 
Wend.  (X.  Y.)  130),  but  an  appeal  lies  for 
the  relator  only  where  judgment  is  pro- 
nounced after  issue  joined  upon  plea  or  de- 
murrer, interposed  upon  the  coming  in  of 
the  return  to  the  alternative  mandamus  (Peo- 
ple r.  Brooklyn,  supra). 

61.  People'?;.  Ransom,  2  X.  Y.  490;  People 
V.  O'Donnel,  99  X.  Y.  App.  Div.  253,  90 
X.  Y.  Suppl.  961;  Matter  of  Goodwin,  30 
X.  Y.  App.  Div.  418,  51  X.  Y.  Suppl.  355; 


Matter  of  Kreischer,  30  X.  Y.  App.  Div.  313, 
51  X.  Y.  Suppl.  802;  People  v.  Lumb,  6  X.  Y. 
App.  Div.  26,  39  X^  Y.  Suppl.  514;  People 
Syracuse,  88  Hun  (X.  Y.)  203,  34  X.  Y. 
Suppl.  661;  People  c.  Mitchell,  15  X.  Y. 
Suppl.  305;  McCall  i:  Anson,  44  X.  C.  302; 
Saucon  Tp.  i:  Broadhead,  5  Pa.  Cas.  587,  9 
Atl.  63. 

The  granting  of  an  alternative  writ  is  a 
matter  of  discretion  in  the  court  below  whicii 
will  not  be  reviewed  on  appeal;  the  remedy 
of  any  person  aggrieved  by  the  allowance  of 
such  writ  being  by  appeal  from  the  final 
order  entered  in  the  proceedings.  People  v. 
Mitchell,  15  X.  Y.  Suppl.  305. 

Review  for  irregularities  only. —  An  order 
directing  an  alternative  writ  to  issue  cannot 
be  reviewed  on  the  merits,  but  only  for  ir^ 
regularities.  People  v.  Devermann,  83  Hun 
(X.  Y.)  181,  31  X.  Y.  Suppl.  593. 

62.  Bastan  v.  Fireman's  Fund,  88  Mo.  App. 
22  [following  Ex  p.  Skaggs,  19  Mo.  339; 
Shrever  v.  Livingston  County,  9  Mo.  196; 
State  V.  Bowerman,  40  Mo.  App.  576]  ;  Com. 
r.  Lackawanna  County,  133  Pa.  St.  180,  19 
Atl.  351  [following  Com.  d,  Davis,  109  Pa. 
St.  128]. 

63.  Bastan  v.  Fireman's  Fund,  88  Mo.  App. 
22  [following^  Ex  p.  Skaggs,  19  Mo.  339; 
Shrever  v.  Livingston  County,  9  Mo.  196]  ; 
State  V.  Bowreman,  40  Mo.  App.  576 ;  Com. 
r.  Lackawanna  County,  133  Pa.  St.  180,  19 
Atl.  351  [following  Com.  v.  Davis,  109  Pa. 
St.  128] ;  Saucon  Tp.  v.  Broadhead,  5  Pa. 
Cas.  587,  9  Atl.  63. 

64.  People  v.  O'Donnel,  99  X.  Y.  ApD. 
Div.  253,  90  X.  Y.  Suppl.  833;  People  r. 
Lumb,  0  X.  Y.  App.  Div.  26,  39  X.  Y.  Suppl. 
514. 

65.  Horton  v.  State,  60  Xebr.  701,  84  X.  W. 
87;  People  v.  Town,  1  N.  Y.  App.  Div.  127, 
37  X.  Y.  Suppl.  864  (holding  that  the  re- 
ceiver of  taxes  of  a  village,  against  whom  a 
peremptory  writ  of  mandamus  has  been 
awarded  to  compel  the  payment  of  a  warrant 
is  a  "party  aggrieved"  and  may  appeal); 
Eslinger  v.  Pratt,  14  Utah  107,  46  "Pac.  763. 

66.  See  Phillips  County  School  Dist.  Xo. 
15  I'.  Flanigan,  28  Colo.  431,  65  Pac.  24  (no 
matter  how  erroneous  the  proceedings  may 
be  as  to  other  parties  on  the  same  side)  ; 
People  V.  Unger,  85  X.  Y.  App.  Div.  251,  83 
X.  Y.  Suppl.  84. 

67.  Moore  v.  Muse,  47  Tex.  210. 
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cial  capacitj.^^  When  a  mandamus  is  issued  against  a  court,  board,  or  otlier  body, 
the  majority  may  appeal,  although  the  minority  refuse  to  join  in  the  appeal ; 
and  wliere  two  sets  of  the  members,  as  individuals,  have  made  returns  of  different 
import  an  appeal  by  one  set  is  proper.''^  Where  a  writ  of  mandamus  is  directed 
against  the  members  of  a  city  council  as  such  they  cannot  appeal  or  prosecute  a 
writ  of  error  as  individuals,  or  as  representatives  of  wards,  but  only  as  members  of 
the  council  in  its  corporate  capacity ;  but  where  the  order  is  for  a  mandamus 
against  the  individuals  composing  a  city  council,  as  well  as  against  the  council 
as  a  board,  the  members  may  appeal  therefrom  as  individuals,  for  the  order 
aifects  them  personally. Where  a  mandamus  involves  the  interests  of  the 
state  the  attorney-general  may  take  an  appeal.'^  The  question  whether  the 
original  order  for  a  peremptory  mandamus  was  served  on  the  respondent  is  imma- 
terial to  his  right  to  appeal  therefrom.'^'^  A  person  not  a  party  to  the  mandamus 
proceedings  cannot  demand  a  review  or  assign  errors  in  the  appellate  court,"^^ 
and  wliere  on  certiorari  to  review  the  action  of  a  lower  court  in  granting  a  man- 
damus to  strike  out  a  personal  property^  assessment,  the  record  fails  to  show  that 
the  relator  was  possessed  of  any  taxable  personal  property  the  higher  court  may 
properly  refuse  to  consider  the  legal  questions  supposed  to  be  involved.''' 

5.  Time  For  Appeal.  An  appeal  from  a  judgment  in  mandamus  proceedings 
must  be  taken  within  the  time  limited  by  statute  for  taking  appeals."*^ 

6.  Notice  of  Appeal.  Where  the  abstract  on  an  appeal  from  an  order  award- 
ing mandamus  failed  to  show  service  of  the  notice  of  appeal  on  the  clerk  of  the 
district  court  as  required  by  law,  the  supreme  court  acquired  no  jurisdiction  of 
the  appeal,  notwithstanding  the  appearance  and  consent  of  the  parties.'^ 

7.  Procedure  For  Review.  An  appeal  cannot  be  taken  from  the  writ  of 
mandamus  but  must  be  taken  from  the  order  or  judgment  of  the  court,^^  and  an 
appeal  from  an  order  granting  a  peremp>tory  writ  in  the  first  instance  is  to  be 
taken  as  from  a  final  order  made  in  a  special  proceeding.^^  It  has  been  held  that 
the  correct  procedure  to  bring  before  the  supreme  court  for  review  the  decision 
of  the  lower  court  in  a  mandamus  case  is  to  appeal  from  the  judgment  or  an 
order  denying  a  motion  for  a  new  trial,  and  that  an  appeal  from  an  order  direct- 
ing a  peremptory  writ  of  mandamus  to  issue  can  only  be  sustained  by  considering 
such  order  as  an  irregular  judgment,  and  an  appeal  fi'om  such  order  is  irregular 


68.  Schrader  v.  State,  157  Ind.  341,  61 
N.  E.  721,  holding  further  that  where  a  pub- 
lic officer  appeals  from  a  judgment  for  a 
mandamus  against  him  after  the  termination 
of  his  term  of  office  and  the  qualification  of 
his  successor,  such  successor  cannot  be  sub- 
stituted as  appellant  after  the  expiration  of 
the  time  allowed  by  statute  for  appealing. 

69.  Kelly  f.  Moore  County,  24  N.  C. 
430. 

70.  McCoy  V.  Harnett  County,  49  N.  C. 
180. 

71.  Osborne  v.  Kammer,  96  Va.  228,  31 
S.  E.  19. 

72.  People  v.  Guggenheimer,  29  Misc. 
(N.  Y.)  553,  61  N.  Y.  SuppL  961. 

73.  Com.  V.  Clark,  1  Bibb  (Ky.)  531,  man- 
damus to  compel  registry  of  money  purport- 
ing to  be  made  on  a  Virginia  land-office  war- 
rant. 

74.  Matthews  v.  Nance,  49  S.  C.  322,  27 
S.  E.  100. 

75.  Wilson  v.  Duncan,  114  Ala.  659,  21 
So.  1017;  People  v.  Board  of  Canvassers,  2 
N.  Y.  Suppl.  561. 

76.  Wilson  Duncan,  114  Ala.  659,  21  So. 
1017;  Hower's  Appeal,  127  Pa.  St.  134,  17 
Atl.  862,  holding  that  where  in  a  proceeding 
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by  a  creditor  to  enforce  by  mandamus  the 
collection  of  a  special  tax  sufficient  to  pay 
an  alleged  indebtedness,  the  petition  of  citi- 
zens and  taxpayers  for  leave  to  intervene  is 
refused,  the  petitioners  have  no  standing  to 
be  heard  upon  the  matter  on  appeal  or  cer- 
tiorari. 

77.  Michigan  Mut.  L.  Ins.  Co.  i;.  Hartz, 
129  Mich.  104,  88  K  W.  405. 

78.  Gardner  v.  Ingram,  82  Ala.  339,  2  So. 
879. 

A  right  to  ofi&ce  is  not  involved  in  a  man- 
damus proceeding  having  for  its  object  the 
revocation  of  an  alleged  illegal  order  for  the 
removal  of  police  commissioners,  in  which  the 
mayor  is  made  respondent,  and  an  appeal 
taken  from  a  judgment  therein  rendered  is 
not  returnable  within  ten  days  under  the 
provisions  of  La.  Act  45  of  1870  (special  ses- 
sion), §  7.  State  V.  Shakespeare,  43  La.  Ann. 
92,  3  So.  893. 

79.  Stephens  t\  Querry,  (Iowa)  97  N.  W. 
1115. 

80.  State  v.  Delafield,  64  Wis.  218,  24 
K  W.  905. 

81.  People  f.  Spicer,  34  Him  584.  See  also 
People  V.  Richmond  Countv,  156  X.  Y.  36, 
50  N.  E.  425. 
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practice.^^  It  lias  also  been  lield  that  a  motion  for  a  new  trial  and  a  bill  of  excep- 
tions are  necessary  to  be  filed  in  mandamus  proceedings  for  tlie  purpose  of 
enabling  the  supreme  court  to  review  the  decision  or  judgment  on  appeal,  under 
the  same  circumstances  and  for  the  same  purpose  as  in  ordinary  actions  but 
other  courts  hold  that  a  final  judgment  passed  upon  a  pleading  defective  in  sub- 
stance may  be  reviewed  without  a  motion  for  a  new  trial  having  been  filed  and 
ruled  upon;^^  and  that  the  refusal  of  a  peremptory  writ  of  mandamus  on  an 
alternative  writ  and  answer  may  l)e  reviewed,  although  there  was  no  motion  for 
a  new  trial  or  bill  of  exceptions.^^ 

8.  Presentation  and  Reservation  in  Lower  Court  of  Grounds  For  Review.  The 
general  rule  tliat  questions  not  raised  and  exceptions  not  made  in  the  lower  court 
will  not  be  considered  on  appeal  or  error  applies  in  the  review  .of  mandamus 
proceedings.^'' 


82.  State  v.  McKellar,  92  Minn.  242,  99 
X.  W.  807  {explaining  State  v.  Northern 
Pac.  R.  Co..  89  Minn.  363,  95  N.  W.  297; 
State  V.  Butler,  89  Minn.  220,  94  N.  W.  688; 
State  V.  Willmar,  etc.,  R.  Co.,  88  Minn.  448, 
93  N.  W.  112;  State  v.  Dulutli  St.  R.  Co.,  88 
Minn.  158,  92  N.  W.  516;  State  v.  Bazille,  87 
Minn.  500,  92  N.  W.  415,  94  Am.  St.  Rep. 
718;  state  r.  Minneapolis,  etc..  R.  Co.,  87 
Minn.  195,  91  N.  W.  465;  State  v.  Minne- 
apolis, 87  Minn.  156,  91  N.  W.  298;  State  v. 
Rogers,  87  Minn.  130,  91  N.  W.  430;  State  v. 
McCardy,  87  Minn.  88,  99  N.  W.  263;  State 
v.  Ames,  87  Minn.  23,  91  X.  W.  18;  State  v. 
Zimmerman,  86  Minn.  353,  90  X.  W.  783,  91 
Am.  St.  Rep.  351,  58  L.  R.  A.  78;  State  v. 
Schreiner,  86  Minn.  253,  90  N.  W.  401 ;  State 
y.  Peltier,  86  Minn.  181,  90  N.  W.  375;  State 
V.  Chicago,  etc.,  R.  Co.,  85  Minn.  416,  89 
N.  W.  1;  State  v.  McCubrev.  84  Minn.  439, 
87  N.  W.  1126;  State  r.  Smith,  84  Minn. 
295,  87  X.  W.  295;  State  v.  Ramsey  County 
Prob.  Ct.,  84  Minn.  289,  87  N.  W.  783;  State 
v.  Johnson,  83  Minn.  496,  86  X.  W.  610; 
State  V.  Demann,  83  Minn.  331,  86  X.  W. 
352;  State  v.  Stratte,  83  Minn.  194,  86  X^.  W. 
20;  State  v.  Renville  Countv,  83  Minn.  65, 
85  X.  W.  830;  State  v.  Xichols,  83  Minn.  3, 
85  X.  W.  717;  State  v.  Schram,  82  Minn. 
420,  85  X.  W.  155;  Lee  v.  Thief  River  Falls, 
82  Minn.  88.  84  X.  W.  654 ;  State  v.  Hvnes,  82 
Minn.  34,  84  X.  W.  636;  State  v.  Bazille,  81 
Minn.  370,  84  X.  W.  120;  State  f.  Butler,  81 
Minn.  103,  83  X.  W.  483;  State  v.  U.  S.  Ex- 
press Co..  81  Minn.  87,  83  X\  W.  465;  State 
0.  Minneapolis  R.  Co.,  80  Minn.  191.  83  X.  W. 
60,  89  Am.  St.  Rep.  514;  State  v.  Minneapolis 
Transfer  R.  Co.,  80  Minn.  108,  83  X.  W.  32, 
50  L.  R,  A.  656;  State  v.  Minor,  79  Minn. 
201,  81  X.  W.  912;  Drew  v.  Tifft,  79  Minn. 
175,  81  X.  W.  839,  79  Am.  St.  Rep.  446, 
47  L.  R.  A.  525;  State  v.  Johnson,  77 
Minn.  453,  80  X.  W.  620;  State  v.  Minne- 
apolis, etc.,  R.  Co.,  76  Minn.  469,  79  X.  W. 
510;  State  v.  Halda,  75  Minn.  512,  78  X.  W. 
16;  State  V.  St.  Paul,  etc.,  R.  Co.,  75  Minn. 
473,  78  X.  W.  87]. 

83.  School  Dist.  Xo.  14  v.  School  Dist.  Xo. 
4,  64  Ark.  483,  43  S.  W.  501. 

84.  Horton  v.  State,  60  Xebr.  701,  84  X.  W. 
87. 

85.  Territory  v.  Browne,  7  X.  M.  568,  37 
Pac.  1116. 


86.  Colorado. —  Grand  County  f.  People,  8 
Colo.  App.  43,  46  Pac.  107. 

Connecticut. —  Hartford  v.  Hartford  St.  R. 
Co.,  73  Conn.  327,  47  Atl.  330. 

FZonda.— Ray  v.  Wilson,  29  Fla.  342,  10 
So.  613,  14  L.  R.  A.  773,  delay  in  instituting 
proceedings. 

//?mojs.— Eddv  v.  People,  218  HL  611,  75 
X.  E.  1071;  Chicago  v.  Sansum,  87  HI. 
182. 

Indiana.—  State  v.  Riggs,  92  Ind.  336  (ob- 
jection to  sufficiency  of  return)  ;  Gill  V.  State, 
72  Ind.  266. 

loica. —  Corwith  Independent  Dist.  V>.  Lu 
Verne  Dist.  Tp.,  88  Iowa  713,  54  X.  W.  221. 

Kansas. —  Stevens  v.  Miller,  3  Kan.  App. 
192,  43  Pac.  439. 

Louisiana. — State  v.  Southern  Mineral,  etc.. 
Imp.  Co.,  108  La.  24,  32  So.  174. 

Michigan. —  Monroe  v.  Monroe  County,  137 
Mich.  038,  100  X.  W.  896,  certiorari. 

Missouri. —  State  v.  Schmitz,  36  Mo.  App. 
550. 

New  York. —  People  v.  Unger,  85  N.  Y. 
App.  Div.  249,  83  X.  Y.  Suppl.  83;  People  r. 
Grant,  61  X.  Y.  App.  Div.  238,  70  X.  Y. 
Suppl.  504  (objection  that  proceeding  barred 
by  limitations)  ;  People  v.  Lyman,  46  X.  Y. 
App.  Div.  312,  61  X.  Y.  SuppL  655;  Peo- 
ple V.  Contracting  Bd.,  46  Barb.  254.  But 
compare  People  V.  Payn,  26  X.  Y.  App.  Div. 
584,  50  X\  Y.  Suppl.  334,  holding  that,  al- 
though a  public  officer  waived  in  the  court 
below  the  objection  that  there  was  no  duty 
imposed  by  law  upon  him  in  regard  to  the 
subject-matter  of  the  application,  he  could 
urge  such  objection  on  appeal. 

Pennsylvania. —  Easton  v.  Lehigh  Water 
Co.,  97  Pa.  St.  554. 

yea?as.— Singleton  v.  Austin,  27  Tex.  Civ. 
App.  88,  65  S.  W.  686. 

Washington. —  Wilson  v.  Aberdeen,  25 
Wash.  614,  46  Pac.  95. 

Wisconsin. —  State  v.  Smith,  11  Wis.  65 
(objection  that  writ  should  have  been  ap- 
plied for  by  the  board  of  education  instead 
of  its  clerk)  ;  State  v.  Exeter,  9  Wis.  554. 

United  ^fa^es.— Presque  Isle  County  V. 
Thompson,  61  Fed.  914,  10  C.  C.  A.  154. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  432. 

Waiver  of  objection. —  A  mandamus  order- 
ing a  railroad  company  to  stop  all  its  regu- 
lar passenger  trains  at  a  certain  county-seat 
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9.  Record  and  Assignments  of  Error.  When  an  alteriiativo  writ  of  inaiidamus 
is  issued  it  becomes  and  constitutes  plaintiff's  complaint  or  cause  of  action,  and  on 
appeal  it  should  be  set  out  in  the  record.^^  On  appeal  from  a  judgment  awarding 
a  peremptory  writ  of  mandamus,  there  having  been  no  alternative  writ,  the 
record  in  tlie  appellate  court  is  plaintiff's  affidavit,  defendant's  answer,  and  the 
judgment  of  the  court  certified  as  required  by  statute  for  tlie  certification  of  a 
judgment-roll.^^  The  party  seeking  to  reverse  the  judgment  must  except  to  the 
ruling  of  the  court  and  assign  the  eri'or  in  the  appellate  court.^'^  Where  an  agreed 
statement  of  facts  is  not  made  part  of  the  record  by  a  bill  of  exceptions  or  order 
of  court,  it  will  not  be  considered  on  appeal,  although  it  is  referred  to  in  the 
judgment.'^'^  On  an  appeal  from  an  order  directing  the  issuance  of  a  peremptory 
WTit  of  mandamus,  an  assignment  that  the  court  erred  in  overruling  a  demurrer 
to  the  "  complaint"  cannot  be  considered  where  the  demurrer  was  addressed  to 
the  alternative  writ  and  not  to  the  complaint  or  petition,  and  the  alternative  writ 
is  not  in  the  transcrij)t.^^ 

10.  Appeal-Bond.  On  appeal  from  a  judgment  in  mandamus  proceedings  an 
appeal-bond  must  usually  be  given  as  required  by  statute,^^  although  it  lias  been 
held  that  a  public  officer  against  whom  a  writ  of  mandamus  has  been  awarded 
may  appeal  without  giving  secuiity  for  costs  where  he  is  acting  only  in  his 
official  capacity  to  protect  the  public  interests  and  has  no  personal  interest  in  the 
matter.^^ 

11.  Supersedeas.  The  execution  of  a  judgment  awarding  a  writ  of  man- 
damus may  be  stayed  by  supersedeas,^^  and  an  appeal,  with  a  supersedeas  bond, 
as  provided  by  law,  stays  the  proceedings  as  in  other  cases.^^    But  the  mere 


where  it  is  its  duty  to  stop  them  cannot  on 
appeal  be  objected  to  as  too  broad  because 
the  pleading  and  proof  shows  that  the  com- 
l^any  has  failed  to  stop  only  one  of  its  trains 
there,  where  the  petition  was  demurred  to  on 
the  ground  that  the  prayer  was  broader  than 
the  petition  and  the  company,  after  its  de- 
murrer was  overruled,  answered  the  petition 
and  had  a  trial  on  the  merits.  Illinois  Cent. 
R.  Co.  x>.  People,  143  111.  434,  33  N.  E.  173, 
19  L.  R.  A.  119. 

87.  Smith  r.  Johnson,  G9  Ind.  55. 
Where  the  record  does  not  contain  a  copy 

of  the  alternative  writ  it  will  be  presumed 
that  such  writ  was  not  issued;  and  in  the 
absence  thereof  a  motion  to.  quash  the  sum- 
mons should  have  been  sustained.  Hart  r. 
State,  161  Ind.  189,  67  N.  E.  996. 

88.  Hardy  v.  Purington,  6  S.  D.  882,  61 
:N.  W.  158. 

89.  Lamkin  v.  Sterling,  1  Ida.  120. 

90.  School  Dist.  No.  14  v.  School  Dist.  No. 
4.  64  Ark.  483,  43  S.  W.  501. 

91.  Placard  v.  State,  148  Ind.  305,  47  N.  E. 
623. 

92.  Wyker  v.  Francis,  120  Ala.  509,  24 

So.  895  (holding  the  bond  sufficient)  ;  People 
V.  Deerfield  Highway  Com'rs,  22  Wend. 
(N.  Y.)  587. 

93.  Reynolds  v.  Blue,  47  Ala.  711;  Atchi- 
son V.  Lucas,  83  Ky.  451. 

94.  Atchison  v.  Lucas,  83  Ky.  451;  State 
Whatcom  County  Super.  Ct.,  2  Wash.  9, 

25  Pac.  1007,  holding  that  it  is  error  to  deny 
defendant's  motion  for  a  supersedeas  of  the 
writ  pending  the  appeal  and  to  refuse  to  fix 
the  amount  of  his  bond  therefor.  But  cow- 
imre  State  v.  Judges  Douglas  County  Dist. 
Ct.,  19  Nebr.  149,  26  N.  W.  723. 
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Under  N.  Y.  Code  Civ.  Proc.  §  2089,  pro- 
viding for  a  stay  of  proceedings  under  a  writ 
of  mandamus,  where  a  mandamus  has  been 
granted  to  hold  an  election  to  fill  vacancies 
in  the  offices  of  vestry-men  of  an  incorporated 
church,  and  the  questions  decided  in  granting 
the  mandamus  are  important  and  fairly  de- 
batable, proceedings  under  the  writ  are  prop- 
erly staj^ed  until  an  appeal  fi-om  the  man- 
damus order  is  decided  by  the  appellate  court. 
People  V.  Hart,  11  N.  Y.  Suppl.  674.  25  Abb. 
N.  Cas.  230  [affirmed  in  13  N.  Y.  Suppl. 
903]. 

Discretion  of  court. —  Where  a  peremptory 
writ  of  mandamus  has  been  awarded,  the 
allowance  of  a  supersedeas  rests  within  the 
judicial  discretion  of  the  trial  court.  Coop- 
errider  v.  State,  46  Nebr.  84,  64  N.  W. 
372. 

Effect  of  supersedeas. —  The  supersedeas  of 
a  judgment  awarding  a  peremptory  writ  of 
mandamus  which  has  not  been  performed 
stays  the  execution  of  the  writ,  but  if  the 
commands  of  the  writ  have  been  performed 
the  supersedeas  does  not  undo  such  per- 
formance. Polk  County  v.  Johnson,  21  Fla. 
577,  where  it  was  held  (contrary  to  the 
weight  of  authority  see  supra,  IX,  M,  1 )  that 
the  performance  of  the  requirements  of  the 
writ  was  not  a  bar  to  an  appeal  from  the 
judgment  awarding  the  writ.  A  devolutive 
appeal  from  a  decree  refusing  a  mandamus 
on  the  state  controller  to  compel  him  to  pay 
relator  a  certain  sum  of  money  will  rvot  re- 
strain such  sum  in  the  controller's  hands. 
New  Orleans  Republican  Printing  Co.  v.  Du- 
buclet,  29  La.  Ann.  109. 

95.  lonm. — State  t\  Marshall  Countv  Judge, 
7  Iowa  186. 
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taking  of  an  appeal  or  writ  of  error  does  not  of  itself  operate  as  a  supersedeas 
of  execution  in  the  case  of  a  peremptory  niandanuis. 

12.  Scope  and  Extent  of  Review.  On  appeal  or  error  in  mandamus  proceed- 
int^s  the  appellate  court  cannot  consider  the  weight  of  conflicting  evidence,^^  or 
review  the  discretion  of  the  court  below  in  granting  or  refusing  tlie  writ,^*  where 
it  appears  to  have  been  lawfully  exercised  ^  and  no  abuse  is  shown.^  Where  a 
peremptory  writ  of  mandamus  has  been  ordered  by  the  trial  court  against  a 
public  officer  in  his  official  capacity,  assignments  of  error  which  present  merely 


Kentucky. —  Wj'att  r.  Ryan,  Go  S.  W.  129, 
23  Ky.  L.  Rep.  1457. 

Minnesota. —  State  v.  Webber,  31  Minn. 
211,  17  N.  W.  339. 

Missonri. —  State  v.  Klein,  137  Mo.  G73,  39 
S.  W.  272;  State  v.  Lewis,  7G  Mo.  370.  But 
compare  State  v.  Horner,  10  Mo.  App.  307. 

Texas. —  GrifRn  r.  \yakelee,  42  Tex.  513 
[followed  in  Churchill  v.  Martin,  G5  Tex. 
3G7]. 

See  33  Cent.  Dig.  tit.  ''Mandamus,"  §  434. 

An  order  allowing  a  supersedeas  bond  does 
not  operate  as  a  suspension  of  the  judgment 
until  the  bond  is  filed  and  a  writ  of  error 
is  issued.  Blaekerby  v.  People,  10  111.  2GG. 
But  compare  Matter  of  Reddish,  47  N.  Y. 
App.  Div.  187,  62  N.  Y.  Suppl.  2G1,  holding 
that  where  a  supreme  court  justice  stayed 
a  peremptory  mandamus  to  compel  a  town 
supervisor  to  approve  and  file  the  bond  of  a 
liighway  commissioner  holding  over  from  a 
previous  year,  after  such  supervisor  had 
taken  an  appeal  from  the  order  granting  the 
M'rit  on  the  supervisor's  application  made 
five  days  after  the  service  thereof,  on  con- 
dition that  he  should  apply  for  a  hearing 
of  the  appeal  at  the  next  term  of  the  appel- 
late division,  and  within  ten  days  execute 
and  file  an  approved  bond  to  pay  all  of  the 
costs  on  appeal  adjudged  against  him,  etc., 
and  such  undertaking  was  executed  and  read 
for  approval,  it  was  error  for  a  supreme  court 
justice  sitting  at  special  term  to  vacate  such 
stay  before  the  expiration  of  the  ten  days. 

The  amount  of  the  bond  to  be  required  by 
a  United  States  circuit  court  on  granting  a 
supersedeas  is  to  be  determined  by  it  in  its 
sound  discretion  under  the  laws  and  rules  of 
the  supreme  court.  U.  S.  v.  New  Orleans,  8 
Fed.  112. 

96.  Pinckney  r.  Henegan,  2  Strobh.  (S.  C.) 
250,  49  Am.  Dec.  592. 

97.  Tyler  v.  Hamersley,  44  Conn.  393,  2G 
Am.  Rep.  471  (especially  where  the  errors 
assigned  have  already  been  brought  before 
and  passed  upon  by  the  court  upon  a  reser- 
vation of  the  case  for  advice)  ;  People  v. 
Steele,  1  Edm.  Sel.  Cas.  (N.  Y.)  505;  Com. 
V.  Coit,  15  Wklv.  Notes  Cas.  (Pa.)  484. 
Contra,  U.  S.  v.  Columbian  Ins.  Co.,  25  Fed. 
Cas.  No.  14,840,  2  Cranch  C.  C.  26G. 

98.  State  v.  Spokane  St.  R.  Co.,  19  Wash. 
518,  53  Pac.  719.  67  Am.  St.  Rep.  739,  41 
L.  R.  A.  515. 

99.  Connecticut. —  Chesebro  v.  Babcock,  59 
Conn.  213,  22  Atl.  145. 

'New  York. —  People  v.  Interurban  St.  R. 
Co.,  177  N.  Y.  296,  69  N.  E.  596;  Tuttle  v. 
Iron  Nat.  Bank,  170  N.  Y.  9,  62  N.  E.  761 
[affirming  67  N.  Y.  App.  Div.  627,  73  N.  Y. 


Suppl.  1150] ;  Bohnet  v.  New  York,  150  N.  Y. 
279,  44  N.  E.  949;  People  v.  Thompson,  99 
N.  Y.  641,  1  N.  E.  542;  In  re  Dederick,  77 
N.  Y.  595;  People  r.  Ferris,  76  N.  Y.  326; 
Sage  V.  Lake  Shore,  etc.,  R.  Co.,  70  N.  Y.  220; 
People  V.  Lindenthal,  77  N.  Y.  App.  Div. 
515,  78  N.  Y.  Suppl.  997;  People  v.  Mitchell, 
15  N.  Y.  Suppl.  305. 

Xorth  Carolina. —  State  r.  Jones,  23  N.  C. 
129. 

Pennsylvania. —  On  appeal  from  the  exer- 
cise of  the  discretion  of  the  court  in  grant- 
ing or  refusing  a  mandamus  execution  the 
appellate  court  will  consider  only  the  juris- 
diction of  the  court  below  and  the  regularity 
of  the  proceedings  as  shown  by  the  record. 
Achufi"s  Appeal,  12  Pa.  Super.  Ct.  573. 

^outh  Dakota. —  Hollister  v.  Donahoe,  16 
S.  D.  206,  92  N.  W.  12. 

Canada. —  See  Dartmouth  v.  Reg.,  9  Can. 
Sup.  Ct.  509. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  436. 

Where  ground  of  decision  not  stated. — 
Where  an  order  refusing  a  writ  of  mandamus 
does  not  state  the  grounds  of  decision  and  the 
writ  may  have  been  refused  as  a  matter  of 
discretion,  the  order  must  stand  on  appeal. 
People  V.  Van  Wvck.  157  N.  Y.  495,  52  N.  E. 
559  [affirming  33  N.  Y.  App.  Div.  318,  53 
N.  Y.  Suppl.  914]. 

1.  Tuttle  V.  Iron  Nat.  Bank,  170  N.  Y.  0, 
02  N.  E.  761  [affirming  67  N.  Y.  App.  Div. 
627,  73  N.  Y.  Suppl.  1150]. 

It  is  presumed  that  the  discretion  of  the 
court  below  was  properly  exercised  where 
nothing  to  the  contrarv  appears  on  the  rec- 
ord. Achuff's  Appeal',  12  Pa.  Super.  Ct. 
573. 

2*.  In  re  Dederick,  77  N.  Y.  595:  Hollister 
r.  Donahoe,  16  S.  D.  200,  92  N.  W.  12. 

Discretion  of  court  below  controlled  only 
in  case  of  abuse.— Moody  v.  Fleming,  4  Ga. 
115,  48  Am.  Dec.  210;  Vincent  r.  Ellis,  116 
Iowa  609,  88  N.  W.  836 ;  Little  Rock  r.  U.  S., 
103  Fed.  418,  43  C.  C.  A.  261. 

Circumstances  not  showing  abuse  of  dis- 
cretion.—  When  a  local  court  familiar  with 
the  conditions  of  the  county  refuses  a  writ 
of  mandamus  to  remove  the  county  offices 
and  nothing  but  the  naked  facts  of  the 
county-seat  election  appear  in  the  applica- 
tion therefor,  without  explanation  of  the  de- 
lay in  proceeding  for  a  mandamus,  and  a 
restraining  order  enjoining  the  commission- 
ers of  the  county  from  canvassing  the  vote 
])roclaiming  the*  result,  or  removing  the 
county  offices  remains  undisturbed,  it  cannot 
be  held  on  error  that  there  was  an  abuse  of 
discretion  in  refusing  the  writ.  Golden  v. 
Elliott,  13  Kan.  92. 
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causes  of  error  on  behalf  of  the  appellant  as  an  individual  cannot  be  considered 
on  appeal.^  Where  an  alternative  writ  of  mandamus  was  issued  and  a  return 
iiled  thereto,  a  trial  had  on  the  issues  framed  by  tlie  writ  and  return  before  the 
court,  and  findings  were  made,  the  exceptions  to  sncli  findings  presented,  on 
appeal  from  the  final  order  therein  made,  not  only  questions  of  law,  but  also  the 
facts  for  review.^  The  question  whether  an  office  lias  been  abolished  may  be 
determined  on  appeal  from  an  order  sustaining  a  demurrer  to  an  alternative  writ 
of  mandamus  to  compel  the  payment  of  the  salary  of  the  official,  although  the 
Avrit  alleges  that  the  officer  is  duly  qualified,  commissioned,  and  acting,  as  the 
court  will  take  judicial  notice  of  the  statute.^ 

13.  Determination  and  Disposition  of  Cause.  The  appellate  court  will  deter- 
mine upon  the  entire  record  whether  a  peremptory  writ  of  mandamus  should 
issue,^  but  where  the  court  is  unable  from  the  lack  of  a  proper  record  to  consider 
an  appeal  upon  its  merits  the  appeal  must  be  dismissed.'''  Errors  arising  in  the 
course  of  the  trial  or  proceeding  may  be  reviewed  upon  appeal  from  the  order 
directing  a  peremptory  mandamus  which  is  the  final  judgment  in  the  proceeding.^ 
Where  the  trial  court  has  treated  a  verified  petition  for  a  writ  of  mandamus  as  a 
pleading,  it  will  be  so  considered  by  the  appellate  court  when  the  case  is  brought 
there  for  review.^  Where  an  erroneous  ruling  is  the  ground  for  an  appeal,  an 
amendment  cannot  be  allowed  in  the  supreme  court  which  w^ould  defeat  the  cause 
of  appeal.^^  All  proper  presumptions  will  be  indulged  in  favor  of  the  correctness 
of  the  ruling  in  the  court  below,^^  and  its  findings  will  not  be  disturbed  unless 
clearly  and  manifestly  unsupported  by  the  evidence.^^  It  has  been  held  that  on 
review  of  a  judgment  awarding  a  mandamus  the  statements  of  the  return  or 
opposing  -affidavits  are  to  be  taken  as  true,^^  and  that  on  certiorari  to  review  a 


3.  Placard  i;.  State,  148  Ind.  305,  47  N.  E. 
023. 

4.  People  V.  Wells,  85  N.  Y.  App.  Div.  378, 
83  N.  Y.  Suppl.  376. 

5.  Reed  v.  Dunbar,  41  Oreg.  500,  69  Pac. 
451. 

6.  Edward  C.  Jones  Co.  n.  Guttenberg,  66 
N.  J.  L.  659.  51  Atl.  274  [affirming  66  K  J. 
L.  58,  48  Atl.  537]. 

7.  People  V.  Unger,  85  N.  Y.  x\pp.  Div. 
249,  83  N.  Y.  Suppl.  83. 

8.  People  V.  Hertle,  46  N.  Y.  App.  Div.  505, 
60  N".  Y.  Suppl.  23,  61  N.  Y.  Suppl.  965 
[modifying  and  affirming  28  Misc.  37,  60 
N.  Y.  Suppl.  23]. 

9.  Horton  v.  State,  60  Nebr.  701,  84  N.  W. 
87. 

10.  Askew  V.  Pollock,  66  N.  C.  49. 

11.  Miller  v.  Dailey,  136  Cal.  212,  68  Pac. 
1029  (holding  that  the  supreme  court  will 
assume  that  the  findings  of  the  court  below 
are  supported  by  the  evidence  where  the  bill 
of  exceptions  does  not  purport  to  set  out  all 
the  evidence  and  there  are  no  specifications  of 
the  insufficiency  of  the  evidence  to  support 
them)  ;  Jackson  School  Dist.  v.  Culbert,  134 
Cal.  508,  66  Pac.  741  (holding  that  the  ap- 
pellate court  cannot  reverse  a  judgment  deny- 
ing the  writ  unless  it  is  made  to  appear  that 
such  a  showing  was  made  before  the  lower 
court  as  would  require  the  issuance  of  the 
writ)  ;  Monroe  v.  Monroe  County,  137  Mich. 
038,  100  N.  W.  896  (holding  1:hat  on  cer- 
tiorari to  review  the  granting  of  a  mandamus 
the  court  cannot  disregard  the  findings  of 
the  court  below,  although  they  are  contrary 
to  statements  in  respondent's  return  on  which 
no  issue  was   taken )  ;   People  v.  Brooklyn, 
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13  Wend.  (N.  Y.)  130  (holding  that  a  judg- 
ment refusing  a  peremptory  mandamus  will 
not  be  reversed  unless  from  the  record  it 
appears  that  the  alternative  mandamus  was 
upon  its  face  prima  facie  sufficient  to  entitle 
the  relator  to  the  relief  sought)  ;  Wilson  v. 
Aberdeen,  25  Wash.  614,  66  Pac.  95  (holding 
that  a  judgment  denying  a  writ  of  man- 
damus upon  proofs  offered  and  submitted  by 
the  parties  will  be  presumed  to  be  warranted 
by  the  facts,  where  neither  the  evidence  nor 
the  findings  of  fact  are  in  the  records,  al- 
though the  affidavit  of  the  writ  may  make 
out  a  prima  facie  case  to  which  no  complete 
defense  either  by  demurrer  or  answer  may 
have  been  interposed ) . 

Where  judgment  entirely  wrong. —  Where 
on  appeal  from  an  order  denying  the  writ  of 
mandamus  to  compel  the  state  land  board  to 
execute  a  lease  of  coal  lands  to  appellant  as 
it  had  agreed  to  do,  on  the  usual  conditions 
of  mining  leases,  there  is  an  absence  of  proof 
respecting  such  usual  conditions,  which 
might  have  been  essential  to  justly  express 
appellant's  rights  by  the  decree,  this  is  not 
enough  to  warrant  an  affirmance  of  the  judg- 
ment where  it  otherwise  appears  to  be  en- 
tirely wrong.  Colorado  Fuel,  etc.,  Co.  v. 
State  Bd.  of  Land  Com'rs,  14  Colo.  App.  84, 
60  Pac.  307. 

12.  Dove  r.  Keokuk  Independent  School 
Dist..  41  Iowa  689;  West  Virginia  Northern 
R.  Co.  V.  U.  S.,  134  Fed.  198,  67  C.  C.  A.  220. 

13.  U.  S.  V.  Wright,  15  App.  Cas.  (D.  C.) 
463  [following  U.  S.  r.  Johnson,  12  App.  Cas. 
(D.  C.)  545]  ;  Doyle  v.  Knox,  67  N.  Y.  App. 
Div.  231,  73  N.  Y.  Suppl.  650;  People  v.  Lip- 
shitz,  33  N.  Y.  App.  Div.  629,  53  N.  Y.  Suppl. 
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refusal  to  issue  a  writ  of  mandamus,  the  application  for  wliicli  was  heard  on  peti- 
tion and  answer,  the  answer  will  be  taken  as  true  for  the  purpose  of  the  case.^* 
Harmless  error  is  not  ground  for  reversal,^^  nor  will  the  judgment  be  reversed  on 
grounds  on  which  a  reversal  is  not  sought.^^  Where  pending  the  review  events 
have  occurred  rendering  a  decision  of  the  legal  questions  involved  unnecessary  the 
court  will  not  pass  upon  them  ;  ^*  but  if  the  relator  is  entitled  to  relief,  although 
such  events  have  rendered  the  precise  relief  sought  unavailing,  the  court  will  give 
such  relief  as  is  proper.^^  AVhere  a  judgment  awarding  a  writ  of  mandamus  is 
reversed,  other  proceedings  dependent  upon  the  mandamus  fall  with  it,^'-*  and  con- 
versely the  reversal  of  a  prior  judgment  on  which  a  judgment  of  mandamus  is 
based  "requires  the  reversal  of  the  latter  judgment.^^  On  appeal  from  an  order 
denying  a  motion  for  an  attachment  for  contempt  in  disobeying  a  writ  of  man- 
dannis,  the  court  may  direct  a  new  peremptory  writ  to  issue  in  such  form  as  to 
meet  the  exigencies  of  the  case.^^  The  appellate  court  may  dismiss  the  proceed- 
ing,^^ or  remand  it  '^^  with  instructions  to  the  lower  court  as  to  the  judgment  to  be 
entered,^^  in  which  case  the  mandate  of  the  appellate  court  must  be  complied 


475  [following  Haebler  r.  New  York  Produce 
Exch.,  149  X.  Y.  414,  44  N.  E.  87]. 

14.  Ken  von  v.  Ionia  Countv,  138  Mich. 
544,  101  X.  ^V.  851. 

Where  issue  was  not  joined  on  the  ques- 
tion raised  by  the  return  and  the  writ  of 
mandamus  was  denied,  the  return  is  conclu- 
sive on  certiorari.  Thornton  i.  Gratiot 
County,  131  Mich.  539,  91  X.  W.  840. 

15.  O'Bryan  v.  Owensboro,  113  Ky.  680,  63 
S.  W.  858,  69  S.  W.  800,  24  Kv.  L.  Rep.  469, 
645;  State  v.  Norvell,  80  Mo.  App.  180. 

16.  State  V.  Mish,  13  Wash.  302,  43  Pac. 
40. 

17.  Seymour  v.  Xelson,  11  App.  Cas.  (D.  C.) 
58  (holding  that  a  writ  of  mandamus  to  a 
public  officer  abates  by  reason  of  his  retire- 
ment from  office  pending  an  appeal  there- 
from, and  in  sucli  case  the  rule  is  not  to  dis- 
miss the  appeal  but  to  reverse  the  judgment 
and  remand  the  cause  to  the  court  in  which 
it  originated  with  direction  to  dismiss  for 
want  of  proper  parties)  ;  Cutcomp  v.  Utt,  60 
Iowa  156,  14  X.  W.  214  (holding  that  a 
judgment  refusing  a  mandamus  will  not  be 
reversed  where  the  right  sought  to  be  en- 
forced has  expired  pending  the  appeal)  ; 
State  V.  Multnomah  Countv  Grand  Jury,  37 
Oreg.  542,  62  Pac.  208  (holding  that  where 
a  grand  jury  was  discharged  pending  an  ap- 
peal from  an  order  dismissing  a  writ  of  man- 
damus to  compel  it  to  inquire  into  a  criminal 
charge  the  appeal  would  be  dismissed), 

18.  Canal  Constr.  Co.  v.  Schlickum,  139 
Mich.  246,  102  X.  W.  737  (holding  that 
where,  pending  certiorari  to  review  a  man- 
damus directing  a  supervisor  to  spread  a 
certain  tax  upon  his  assessment  roll  for  a 
certain  year,  the  time  when  the  tax  could  be 
spread  upon  the  roll  for  that  year  has  ex- 
pired, the  supreme  court,  in  sustaining  the 
legality  of  the  tax,  will  direct  that  the  as- 
sessment be  spread  on  the  roll  for  the  suc- 
ceeding year)  ;  State  f.  Anderson,  100  Wis. 
523,  76  X.  W.  482,  42  L.  R.  A.  239  (holding 
that  where  an  election  has  taken  place  be- 
fore a  decision  on  appeal  in  a  proceeding  by 
mandamus  to  control  the  form  of  the  official 
ballot  to  be  used  at  such  election  but  the 


lower  court  should  have  granted  the  relief 
sought,  the  relator  is  entitled  to  a  reversal 
with  costs  of  the  order  denying  such  relief 
and  to  recover  his  costs  in  the  lower  court 
with  nominal  damages ) . 

19.  Com.  V.  Buffalo,  etc.,  R.  Co.,  (Pa. 
1888)  14  Atl.  449,  writ  of  inquiry  awarded 
to  ascertain  damages  caused  by  defendant's 
breach  of  duty. 

20.  Com.  f.  Pennsylvania  Masonic  Home, 
188  Pa.  St.  21,  41  Atl.  343,  holding  that 
where  a  decree  in  mandamus  directing  a  cor- 
poration to  recognize  a  particular  person  as 
an  officer  is  based  solely  upon  a  prior  judg- 
ment of  ouster  against  another  claimant  of 
the  office  and  appeals  are  taken  both  from 
the  judgment  of  ouster  and  the  decree  of 
mandamus,  the  supreme  court  in  reversing 
the  judgment  of  ouster  and  entering  judg- 
ment in  favor  of  defendant  in  that  proceed- 
ing will  reverse  the  decree  of  mandamus  be- 
cause there  is  nothing  upon  which  the  man- 
damus can  operate  after  the  judgment  of 
ouster  has  been  reversed. 

21.  People  V.  Delaware  County,  9  Abb,  Pr. 
X.  S.  (X.  Y.)  408. 

22.  State  r,  Kansas  City  Police  Com'rs, 
184  Mo.  109,  71  S.  W.  215,  88  S.  W.  27  \_af- 
firming  80  Mo.  App.  206],  holding  that  where 
on  review  of  a  mandamus  by  an  employee  of 
a  city  for  reinstatement  the  sole  issue  is  as 
to  the  power  to  dismiss  him,  and  that  is  de- 
termined adversely  to  the  appellant,  it  is 
proper  for  the  appellate  court  to  dismiss  the 
proceeding  rather  than  remand  it. 

23.  State  v.  Xorth  American  Land,  etc., 
Co.,  105  La.  379,  29  So.  910  [following  State 
V.  Montegndo,  48  La.  Ann.  1417,  20  So.  911], 
holding  that  where  the  judgment  is  reversed 
for  illegality  of  the  citation  it  is  proper  to 
remand  rather  than  dismiss  the  case. 

24.  Denver  School  Dist.  Xo.  1  v.  Adams 
County  School  Dist.  Xo.  98,  33  Colo.  52,  78 
Pac.  693. 

Where  issues  of  fact  undetermined. —  In  re- 
versing a  judgment  dismissing  a  petition  for 
a  mandamus  the  appellate  court  will  not  di- 
rect the  court  below  to  award  a  peremptory 
mandamus  where  issues  of  fact  joined  upon 

[IX,  M,  13] 


510    [26  Cyc] 


MANDAMUS 


with.-^  Where  a  jadgrnent  of  reversal  is  not  necessarily  final,  a  procedendo  will 
be  ordered  whether  plaintiff  or  defendant  be  the  appellant.^*^ 

N.  Costs  —  1.  In  General.^^  At  common  law  no  costs  were  allowed  to  the 
successful  applicant  for  a  writ  of  mandamus.^^  Later  costs  were  in  certain  cases 
allowed  by  statute  in  England.''^^  In  the  United  States  the  award  of  costs  in  such 
proceedings  is  purely  statutory .^'^  In  some  jurisdictions  mandamus  is  considered 
a  special  proceeding,^^  while  in  others  it  is  considered  an  action  to  which  the 
ordinary  rules  of  costs  apply.^^ 


some  of  the  pleas  remain  undetermined.  Hig- 
gins  V.  Galesburg,  96  111.  App.  471  [folloioed 
in  Moshier  v.  Galesburg,  96  111.  App.  502]. 

25.  Hendricks  v.  State,  156  Ind.  185,  59 
N.  E.  382  (holding  that  where  a  judgment  in 
mandamus  which  was  erroneous  because  it 
directed  the  school  trustees  of  two  districts 
to  erect  a  joint  school-house  on  certain  land 
purchased  by  the  trustee  of  one  district  with- 
out the  knowledge  or  consent  of  the  other 
was  reversed  with  instructions  to  sustaiiii  a 
motion  to  correct  and  enter  judgment  so  as 
to  eliminate  such  objection,  a  judgment  di- 
recting the  issuance  of  a  peremptory  writ 
of  mandamus,  commanding  the  trustees  of 
the  two  districts  to  erect  a  joint  school-house 
at  a  certain  town,  of  sufficient  capacity  to 
accommodate  the  school  children  of  the  dis- 
tricts, as  prayed  for  in  the  petition  of  the 
patrons  of  the  trustees,  and  approved  by  the 
county  superintendent,  and  to  proceed  imme- 
diately with  its  construction,  properly  com- 
plied with  the  court's  instructions  and  a 
motion  for  further  modification  was  properly 
denied)  ;    People   v.    Saratoga   County,  170 

Y.  93,  62  N.  E.  1069  [modifying  66  N.  Y. 
App.  Div.  117,  72  N.  Y.  Suppl.  782  (reversing 
34  Misc.  740,  70  N.  Y.  Suppl.  1048)]  (hold- 
ing that  where  the  appellate  division  has  di- 
rected that  a  peremptory  writ  of  mandamus 
should  be  granted,  requiring  a  board  of  su- 
pervisors to  allow  claims  for  services  ren- 
dered on  a  quantum  meruit  "  at  such  sums  as 
are  proper,"  an  order  entered  thereon  requir- 
ing their  allowance  at  a  specified  amount  is 
erroneous  and  on  appeal  therefrom  will  be 
corrected  so  as  to  conform  to  the  directions 
of  the  appellate  court). 

26.  Harwood  v.  Marshall,  9  Md.  83. 

27.  Allowance  and  amount  of  costs  gen- 
erally see  Costs. 

28.  Denslow  r.  Gunn,  68  Conn.  219,  35  Atl. 
1125.  See  also  to  the  same  efl'eet  State  v. 
King,  23  N.  C.  22. 

Crown  costs. —  The  doctrine  of  the  com- 
mon law  that  the  crown  neither  pays  nor  re- 
ceives costs  remains  unaltered  in  relation  to 
the  prerogative  writ  of  mandamus.  Rex  v. 
Canterbury,  [1902]  2  K.  B.  503,  66  J.  P. 
455,  71  L.'  J.  K.  B.  932,  86  L.  T.  Rep.  N.  S. 
450,  50  Wkly.  Rep.  476;  Reg.  v.  York,  6 
N.  Brunsw.  90. 

29.  Denslow  v.  Gunn,  68  Conn.  219,  35 
Atl.  1125;  Reg.  V.  Saviour  Parish,  7  A.  &  E. 
925,  2  Jur.  565,  7  L.  J.  M.  C.  59,  3  N.  &  P. 
345,  1  W.  W.  &  H.  234,  34  E.  C.  L.  478. 

By  9  Anne,  c.  20,  it  was  provided  that 
upon  judgment  on  the  return  to  an  alterna' 
tive  writ  of  mandamus  in  favor  of  relator, 
he  might  recover  damages  and  costs  in  such 
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manner  as  he  might  have  done  in  an  action 
on  the  case  for  a  false  return;  and  on  the 
other  hand  that  if  the  judgment  should  be 
rendered  for  defendant  making  return  to 
such  writ,  he  should  recover  the  costs  of  suit. 
State  V.  King,  23  N.  C.  22.  Under  1  N.  C. 
Rev.  St.  c.  97,  in  force  in  1840  and  similar 
to  the  statute  of  Anne,  it  was  held  that  de- 
fendant, altliougli  judgment  was  given  for 
him,  could  not  recover  his  costs  against  the 
relator  where  the  public  only  was  interested, 
inasmuch  as  the  act,  although  general  in  its 
terms,  should  be  confined  to  those  cases  only 
where  the  relator  claimed  some  office  or  fran- 
chise and  had  therefore  a  personal  interest 
in  the  suit.    State  v.  King,  supra. 

Under  i  Wm.  IV,  c.  21,  §  6,  after  quashing 
tlie  return  the  court  ordered  that  defendants 
should  pay  costs  but  that  the  members  of  the 
board  should  not  be  personally  liable  as  such. 
Reg.  V.  St.  Saviour  Parish,  7  A.  &  E.  925,  2 
Jur.  565,  7  L.  J.  M.  C.  59,  3  N.  &  P.  345, 

I  W.  W.  &  H.  234,  34  E.  C.  L.  478. 

30.  California  — Tower  v.  May,  123  Cal. 
147,  55  Pac.  796. 

Connecticut. —  Denslow  v.  Gunn,  68  Conn. 
219,  35  Atl.  1125. 

Illinois. —  Pike  County  Com'rs  v.  People, 

II  111.  202. 

Missouri. —  State  v.  Hanley,  76  Mo.  App. 
631. 

Nebraska. —  See  State  v.  Holm,  3  Nebr. 
(Unoff.)  768,  92  N.  W.  1006. 

Neio  Jersey. —  Hopper  v.  Bergen  County,  52 
J.  L.  313,  19  Atl.  383. 

New  York. —  People  v.  Onondaga  Ct.  C.  PI., 
10  Wend.  598. 

Oregon. —  Burgtorf  v.  Bentley,  27  Greg. 
268,  41  Pac.  163;  Bush  v.  Geisey,  16  Greg. 
355,  19  Pac.  123. 

Tennessee. —  Whitesides  v.  Stuart,  91  Tenn. 
710,  20  S.  W.  245. 

Texas. —  McMeans  v.  Finley,  88  Tex.  515, 
32  S.  W.  524. 

Utah. —  Page  v.  Utah  Commission,  11  Utah 
119,  39  Pac.  499. 

31.  Power  v.  May,  123  Cal.  147,  55  Pac. 
796;  Page  v.  Utah  Commission,  11  Utah  119, 
39  Pac.  499. 

Additional  allowance  of  costs. —  Under  the 
code  of  civil  procedure  of  New  York  manda- 
mus is  not  a  special  proceeding  justifying  an 
additional  allowance  of  costs.  People  v.  Coler, 
58  N.  Y.  App.  Div.  347,  68  N.  Y.  Suppl.  1101 
[reversing  33  Misc.  351,  68  N.  Y.  Suppl.  446]  ; 
People  V.  Hertle,  46  N.  Y.  App.  Div.  505,  60 
N.  Y.  Suppl.  23,  61  N.  Y.  Suppl.  965. 

32.  State  v.  Policemen's  Pension  Fund,  121 
Wis.  44,  98  N.  W.  954.  See  also  People  v. 
Lewis,  28  How.  Pr.  (N.  Y.)  470;  People  v. 
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2.  Discretion  of  Court.  The  rule  has  been  frequently  laid  down  that  costs 
in  mandamus  proceedings  are  discretionary  \  but  tlie  law  so  stated  is  too  broad. 
Wliile  these  proceedings  are  somewliat  dependent  upon  the  state  of  the  pleadings,'^ 
and  the  rights  of  the  parties,'^"'  the  rule  of  discretion  is  not  an  arbitrary  one,^*'  and 
must  be  regulated  by  the  statute  in  force  at  the  time  of  its  attempted  exercise.^^ 

3.  Dependent  Upon  Success  or  Failure  of  Party.'^^  In  construing  statutes, 
the  courts  have  usually  followed  the  general  rule  in  civil  actions  and  awarded 
costs  to  the  prevailing  party .^^    Accordingly,  upon  the  dismissal  of  the  petition  costs 


Colborne,  20  How.  Pr.  (N.  Y.)  378;  New  York 
cases  decided  under  the  old  statute. 

Under  the  New  York  practice,  where  an 
alternative  writ  has  been  issued  costs  may 
be  awarded  as  in  an  action  (People  r.  Board 
of  Water  Com'rs,  58  N.  Y.  App.  Div.  554, 
69  N.  Y.  Suppl.  93 ;  People  r.  Coler,  58  N.  Y. 
App.  Div.  347,  08  N.  Y.  Suppl.  1101;  People 
New  York  Produce  Exch.,  04  How.  Pr. 
523.  See  People  v.  Lewis,  28  How.  Pr.  470 
[affirming  28  How.  Pr.  159]),  except  that, 
upon  making  a  final  order  for  such  writ,  the 
costs  are  in  the  discretion  of  the  court  (Peo- 
ple i:  Queens  Countv,  83  Hun  237,  31  N.  Y. 
Suppl.  509  [affirmed  in  145  N.  Y.  597,  40 
N.  E.  104]  ;  People  V.  New  York  Produce 
Exch.,  04  How.  Pr.  523).  Under  Code  Civ. 
Proc.  §  2080,  where  a  peremptory  writ  is 
granted  or  denied  without  a  previous  alterna- 
tive mandamus,  costs  not  exceeding  fifty  dol- 
lars and  disbursements  may  be  awarded 
either  party,  as  upon  a  motion.  People  r. 
New  York  Produce  Exch.,  supra.  But  an  un- 
successful party  has  been  held  not  to  be 
within  the  contemplation  of  this  section  of 
the  statute.  People  v.  Mt.  Vernon,  95  N.  Y. 
App.  Div.  75,  88  N.  Y.  Suppl.  493. 

33.  People  r.  Auditor-Gen.,  38  Mich.  740; 
Hopper  i\  Bergen  County,  52  N.  J.  L.  313, 
19  Atl.  383;  People  v.  Densmore,  1  Barb. 
(N.  Y.)  57;  People  v.  New  York  C.  PI.,  19 
Wend.  (N.  Y. )  157  note;  People  v.  Onondaga 
C.  PI.  Ct.,  10  Wend.  (N.  Y.)  598;  People  v. 
Columbia,  5  Cow.  (N.  Y.)  291:  Ex  p.  Root, 
4  Cow.  (N.  Y.)  548;  Re  Brookfield,  12  Ont. 
Pr.  485. 

"  Mr.  Merrill  in  his  work  on  Mandamus, 
section  310,  says  that  costs  are  awarded,  or 
divided,  or  refused,  as  under  the  circum- 
stances seems  proper  to  the  court;  and  that 
it  has  been  considered  to  be  such  a  matter 
of  course  to  grant  costs  to  the  party  ulti- 
mately succeeding",  that  very  strong  grounds 
will  be  required  to  induce  the  court  to  de- 
part from  the  general  rule."  Power  v.  May, 
123  Cal.  147,  153,  55  Pae.  790. 

Under  i  Wm.  IV,  c.  21,  §  6,  after  argument 
and  judgment  on  return  to  a  mandamus  the 
court  will  give  costs  to  the  party  succeed- 
ing, unless  very  strong  grounds  of  exemption 
be  shown  on  the  other  side.  Reg.  v.  New- 
bury, 1  Q.  B.  751.  2  G.  &  D.  109,  0  Jur.  821, 
11  L.  J.  Q.  B.  149,  41  E.  C.  L.  700.  In 
Reg.  V.  Harden,  18  Jur.  147,  148,  23  L.  J. 
Q.  B.  127,  L.  &  M.  214,  2  Wkly.  Rep.  104, 
Earle,  J.,  said :  The  late  cases  have  gen- 
erally given  the  costs  of  obtaining  the  writ 
to  the  successful  partv;  and  though  it  is  a 
matter  for  the  discretion  of  the  Court,  it  is 


said  that  they  ought  to  be  given,  unless  there 
are  strong  grounds  to  tlie  contrary.  .  .  . 
Taking  that  to  be  the  rule  I  have  come  to 
the  conclusion  that  this  defendant  has 
sliewn  sufficiently  strong  grounds  for  holding 
liim  to  be  exempt." 

34.  State  v.  Schofield,  41  Mo.  38  (holding 
that  defective  statements  in  return  will  some- 
times carry  costs  even  where  writ  is  re- 
fused) ;  Hopper  r.  Bergen  County,  52  N.  J. 
L.  313,  19  Atl.  383  (holding  that  overruling 
demurrer  will  not  as  a  rule  carry  costs)  ; 
People  r.  Columbia,  5  Cow.  (N.  Y.)  291 
(holding  that  the  granting  or  overruling  of 
a  motion,  without  notice,  will  not  carry 
costs ) . 

35.  See  cases  cited  infra,  this  note. 

Officer  in  interest  of  public. —  Where  pro- 
ceedings are  instituted  by  an  officer  in  the 
interest  of  the  public  no  costs  should  be 
allowed  upon  failure.  Clute  v.  Ionia  Cir. 
Judge,  131  Mich.  203,  91  N.  W.  159.  Where 
proceedings  are  initiated  in  good  faith,  and 
present  a  new  and  reasonable  question  for 
adjudication  in  which  the  relator  has  no 
greater  personal  interest  than  any  other, 
the  application  for  mandamus  should  be 
denied,  without  costs.  People  v.  Greene 
Countv,  14  Abb.  N.  Cas.  (N.  Y.)  29.  See 
infra,' IX,  N,  4. 

36.  Reg.  r.  Langridge,  1  C.  L.  R.  301,  1 
Jur.  N.  S.  04,  24  L.  J.  Q.  B.  73,  3  Wklv. 
Rep.  105. 

37.  See  supra,  IX,  N,  1.  See  also  Costs, 
■  11  Cyc.  1. 

38.  Prevailing  party  rule  generally  seo 
Costs,  11  Cyc.  27  ct  seq. 

Unsuccessful  party  rule  generally  see 
Costs,  11  Cyc.  27  et  seq. 

39.  California. —  Power  v.  May,  123  Cal. 
147,  55  Pac.  790  [criticizing  McDougal  r. 
Roman,  2  Cal.  80]. 

Illinois. —  Pike  County  Com'rs  v.  People, 
11  111.  202. 

Missouri. —  State  v.  Hanley,  70  Mo.  App. 
031. 

Nehraska. —  State  v.  Holm,  3  Nebr.  (Un- 
off. )  708,  92  N.  W.  1000. 

Nevada.—  State  v.  McCullough,  3  Nev.  202. 

Neio  Hampshire. —  Sunapee  School  Dist. 
No.  8  V.  Perkins,  49  N.  H.  538;  Fox  r. 
Whitney,  32  N.  H.  408;  Ballon  v.  Smith,  31 
N.  H.  413. 

Neiv  Jersey. —  State  v.  Ferguson,  31  N.  J. 
I..  283. 

Neio  York. —  People  v.  Deerfield  High ^v  ay 
Com'rs,  22  Wend.  587. 

Oregon. —  Bush  r.  Geisy,  10  Oreg.  355,  19 
Pac.  123. 
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should  be  awarded  against  the  relator ;  but  where  he  prevails  in  his  action  costs 
should  be  awarded  in  his  favor,  even  though  defendant  may  be  a  public  servant.^^ 
4.  Officers  Liable  —  a.  Judicial  OffleeFS.  Costs  are  not  allowed  against 
judicial  officers,  where  they  act  in  good  faith  and  are  not  guilty  of  abuse  of  dis- 
cretion, breach  or  evasion  of  duty,  or  unreasonable  delay .^^  Where,  however, 
mandamus  issues  against  such  officer  upon  failure  or  neglect  in  his  official  duties, 
costs  should  be  awarded  against  him,*^  such  acts  being  considered  extrajudicial.*^ 
For  a  mere  error  of  judgment  a  judicial  officer  is  civilly  liable  to  no  one,  but 


Texas. —  McMeans  v.  Finley,  88  Tex.  515, 
32  S.  W.  524. 

Utah. —  Page  x.  Utah  Commission,  11 
Utah  119,  39  Pac.  499. 

Yermont. —  Essex  County  R.  Co.  v.  Lunen- 
buigh,  50  Vt.  250. 

Wisconsin. —  State  n.  Policemen's  Pension 
Fund,  121  Wis.  44,  98  N.  W.  954. 

United  States.— V.  S.  v.  Schurz,  102  U.  S. 
378,  26  L.  ed.  219;  U.  S.  v.  Boutwell,  17 
Wall.  604,  21  L.  ed.  721;  Kendall  v.  U.  S., 
12  Pet.  524,  9  L.  ed.  181. 

England. —  Reg.  v.  Langridge,  3  C.  L.  R. 
361,  1  Jur.  K  S.  64,  24  L.  J.  Q.  B.  73, 
3  Wkly.  Rep.  165;  Reg.  v.  Harden,  18  Jur. 
147,  23  L.  J.  Q.  B.  127,  L.  &  M.  214,  2  Wkly. 
Rep.  164;  Reg.  v.  Surrey,  14  Q.  B.  684,  14 
Jur.  457,  19  L.  J.  M.  C.  171,  2  New  Sess. 
Cas.  377,  68  E.  C.  L.  684. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  438. 

"In  U,  S.  V.  Schurz,  102  U.  S.  407  [26 
L.  ed.  219],  which  was  mandamus  to  com- 
pel defendant,  as  secretary  of  the  interior,  to 
issue  a  patent,  he  was  charged  with  costs 
upon  a  motion  specially  directed  to  that 
question.  See  note  to  the  case  page  407, 
where  Mr.  Justice  Miller  delivered  the  opin- 
ion of  the  court,  in  which  he  said  that  a 
careful  examination  of  the  authorities  '  leaves 
no  option  but  to  follow  the  rule  that  the 
prevailing  party  shall  recover  of  the  unsuc- 
cessful one  the  legal  costs  which  he  has  ex- 
pended in  obtaining  his  rights.' "  Power 
V.  May,  123  Cal.  147,  153,  55  Pac.  796. 

Costs  have  been  denied  where  question  is 
important  and  one  of  general  interest.  Peo- 
ple V.  Auditor-Gen.,  38  Mich.  746. 

Parties  defending  ruling  of  court  are  not 
liable  for  costs.  Reg.  v.  Middlesex  Sheriff, 
5  Q.  B.  365,  13  L.  J.  Q.  B.  14,  3  R.  &  Can. 
Cas.  396,  48  E.  C.  L.  365. 

Public  officer  entitled  to  double  costs  upon 
failure  of  proceedings  against  him  see  Peo- 
ple V.  Colborne,  20  How.  Pr.  (N.  Y.)  378, 
construing  Code  Proc.  §  471,  and  2  N.  Y. 
Rev.  St.  617,  §  4  (24). 

Removal  of  relator  from  office  pending 
proceeding. —  When  relator  seeks  by  man- 
damus to  compel  members  of  a  board  to 
recognize  him  as  a  member  thereof  and  after 
his  petition  is  filed  he  is  removed  from  office 
by  the  governor,  a  judgment  cannot  be  given 
in  his  favor  except  for  costs  down  to  and 
including  the  answers  filed  setting  up  such 
removal.  State  v.  Sutton,  6  Ohio  Dec.  (Re- 
print) 786,  6  Am.  L.  Rec.  135. 

Right  is  not  dependent  upon  the  recovery 
of  damages.  Bush  v.  Geisy,  16  Oreg.  355,  19 
Pac.  123. 


40.  New  Hampshire. — Sunapee  School  Dist. 
No.  8  V.  Perkins,  49  N.  H.  538. 

New  York. —  People  v.  New  York  C.  PI. 
Judges,  1  How.  Pr.  222;  Ex  p.  Root,  4  Cow. 
548;  People  v.  Oneida  County,  4  Cow.  402. 

North  Carolina. —  McCoy  v.  Harnett 
County,  50  N.  C.  265. 

South  Carolina. —  State  v.  Thomson,  19 
S.  C.  599. 

Texas. —  McMeans  v.  Finley,  88  Tex.  515, 
32  S.  W.  524;  Kieiber  v.  McManus,  66  Tex. 
48,  17  S.  W.  249. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  438. 

Where  relief  demanded  has  been  secured 
before  his  application  relator  must  pay  costs. 
State  V.  Sommerville,  105  La.  312,  29  So. 
724. 

Where  relator  applies  in  official  capacity, 

the  costs,  upon  failure,  are  properly  charged 
to  him  in  the  capacity  in  which  he  sued. 
People  V.  Madison  Countv,  125  111.  334,  17 
N.  E.  802. 

41.  See  cases  cited  supra,  IX,  N,  3.  See 
also  infra,  IX,  N,  4,  b. 

42.  Connecticut. —  Denslow  v.  Gunn,  08 
Conn.  219,  35  Atl.  1125. 

Nevada. —  State  v.  Bonnifield,  10  Nev. 
401. 

New  York. —  People  v.  New  York  C.  PL, 
19  Wend.  157  note  [criticising  People  v.  New 
York  C.  PL,  18  Wend.  534]. 

Terras.— Kieiber  v.  McManus,  66  Tex.  48, 
17  S.  W.  249. 

Washington. —  State  f.  Reid,  17  Wash.  267, 
49  Pac.  517. 

See  33  Cent.  Dig.  tit.  "Mandamus,"  §  439. 

Where  application  to  dissolve  injunction 
is  successfully  resisted,  and  defendant  ob- 
tains a  writ  of  mandamus  directing  the  trial 
judge  to  dissolve  the  injunction,  plaintiff  and 
not  judge  is  liable  for  costs.  Johnson  v.  New 
Orleans,  109  La.  696,  33  So.  735. 

No  costs  against  a  referee  where  a  party 
opposes  writ  in  his  own  behalf  see  Whit- 
more  V.  Harris,  10  Utah  259,  37  Pac.  464. 

43.  Alabama. —  Hudgins  v.  State,  145  Ala. 
499,  39  So.  717. 

Neiv  Hampshire. —  Ballou  v.  Smith,  31 
N.  H.  413. 

Oregon. —  Burgtorf  v.  Bentlev,  (1899)  41 
Pac.  163. 

Tennessee. —  State  v.  Sneed,  105  Tenn.  711, 
58  S.  W.  1070. 

England. —  Reg.  v.  Surrey,  14  Q.  B.  684. 
14  Jur.  457,  19  L.  J.  M.  C.  171,  2  New  Sess. 
Cas.  377,  68  E.  C.  L.  684. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  439. 

44.  State  v.  Sneed,  105  Tenn.  711,  58  S.  W. 
1070. 
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where  a  party  is  forced  into  mandamus  proceedings  in  order  to  obtain  justice, 
there  results  an  error  tliat  carries  with  it  the  right  to  costs.^^ 

b.  Public  Officers.  Pubhc  officers  are  hable  in  costs  for  any  duty  they  are 
required  to  perform  by  law.^^  In  this  case,  as  in  the  case  of  judicial  officers,  it 
has  been  argued  that  it  would  entail  a  hardship  where  an  officer  refused  to  act  in 
case  of  doubt ;  but  in  the  absence  of  discretionary  power  in  the  statute  the  rule 
has  always  been  enforced.^^  Where  more  than  one  pubHc  officer  is  involved, 
costs  will  be  assessed  only  against  those  who  failed  to  do  their  duty.'*^  Resignation 
of  a  public  officer  will  not  save  liability  for  costs."*^ 

6.  Security  For  Costs  —  a.  In  General.  The  matter  of  requiring  security 
for  costs  is  one  of  statutory  regulation.^ 

b.  On  Appeal.^^  The  usual  rules  of  costs  on  appeal  obtain  both  under  the 
state  and  federal  practice,  save  in  those  cases  where  a  federal  officer  is  acting 
in  his  official  capacity,  with  no  personal  interest  involved.^'' 

6.  Enforcement  of  Payment.  Judgment  for  costs  in  mandamus  cases  can 
only  be  collected  by  execution  in  the  same  way  as  other  judgments.^^ 

MANDATA  LICITA  RECIPIUNT  STRICTAM  INTERPRETATIONEM,  SED  ILLICITA 
LATAM  ET  EXTENSAM.  A  maxim  meaning  "  Lawful  commands  receive  a  strict 
interpretation,  but  unlawful  commands  a  broad  and  extended  one."  ^ 

MANDATARIUS  TERMINOS    SIBI  POSITOS  TRANSGREDI  NON    POTEST.  A 

maxim  meaning  "  A  mandatary  cannot  exceed  the  bounds  of  his  authority."  ^ 
MANDATARY  or  MANDATORY.    As  an  adjective,  containing  a  command  ; 


45.  State  v.  Hanley,  76  Mo.  App.  635. 

46.  California. —  Power  v.  May,  123  Cal. 
147,  55  Pac.  796. 

Illinois. —  Dix  Highway  Com'rs  i*.  Big 
Four  Drainage  Dist.,  207  111.  17,  69  K  E. 
576. 

A^e6rasfca.— State  v.  Holm,  (1902)  92 
N.  W.  1006. 

New  Hampshire. —  Butler  v.  Pelham,  19 
N.  H.  553. 

Utah. —  Page  v.  Utah  Commission,  11  Utah 
119,  39  Pac.  499. 

Washington.— Stsite  V.  Kendall,  (1906)  87 
Pac.  821. 

United  States.-— V.  S.  v.  Schurz,  102  U.  S. 
378,  26  L.  ed.  167;  U.  S.  v.  Boutwell,  17  Wall. 
604,  21  L.  ed.  721;  Kendall  v.  Stokes,  12 
Pet.  524,  9  L.  ed.  1181. 

Canada. —  In  re  Hutchison,  31  U.  C.  Q.  B. 
274. 

See  33  Cent.  Dig.  tit.  "  Mandamus,"  §  440. 

Compare  State  v.  Orangeburg  County 
Treasurer,  10  S.  C.  40. 

Where  proceedings  are  revived  against  a 
successor  in  office  the  cost  of  the  first  pro- 
ceedings cannot  be  added  to  the  second  suit. 
State  V.  Ferguson,  31  N.  J.  L.  289. 

47.  Bush  V.  Geisy,  16  Oreg.  355,  19  Pac. 
123. 

Rule  maintains  even  where  officers  are 
acting  in  obedience  to  avoid  injunction  order 
supposed  by  them  to  be  valid.  State  v.  Carl- 
son, (Nebr.  1904)  101  K  W.  1004. 

In  Mississippi  a  state  officer  is  personally 
liable  but  has  a  claim  of  reimbursement  from 
the  state.  State  v.  Stone,  69  Miss.  383,  12 
So.  559,  30  Am.  St.  Rep.  561. 

48.  Hagertv  v.  Arnold,  13  Kan.  367 ;  State 
V.  Berg,  76  Mo.  136;  People  V.  Brinkerhoff, 
68  N.  Y.  259. 


49.  Gouhenour  v.  Anderson,  35  Tex.  Civ. 
App.  569,  81  S.  W.  104. 

50.  See  Costs,  11  Cyc.  170. 

Under  Tennessee  practice,  a  bond  for  costs 
must  be  given.  Whitesides  v.  Stuart,  91 
Tenn.  710,  20  S.  W.  245. 

Effect  of  giving  other  security. —  Man- 
damus to  a  municipal  corporation  to  levy  a 
tax  for  the  purpose  of  paying  a  judgment 
against  such  corporation  is  in  the  nature  of 
an  execution  to  enforce  such  judgment,  and 
does  not  require  a  bond  for  costs  where  such 
has  already  been  given  in  the  original  action. 
Stevens  v.  Miller,  3  Kan.  App.  192,  43  Pac. 
439. 

Under  English  practice,  no  security  was 
required  where  relator  was  a  poor  person  put 
forward  as  a  mere  dummy,  where  it  appeared 
he  had  some  interest  in  the  case.  Reg.  v. 
Malmesbury,  9  Dowl.  P.  C.  359,  5  Jur.  366, 
10  L.  J.  Q.  B.  129. 

51.  Increase  of  security  required  on  ap- 
peal to  house  of  lords  see  Reg.  v.  Southamp- 
ton, 6  B.  &  S.  407,  34  L.  J.  Q.  B.  164,  118 
E.  C.  L.  407. 

52.  People  v.  Deerfield  Highway  Com'rs, 
22  Wend.   (K  Y.)  587. 

52.  U.  S.  V.  New  Orleans,  8  Fed.  112. 

54.  Reynolds  v.  Blue,  47  Ala.  711  [follow- 
ing Riggs  V.  Pfister,  21  Ala.  469]. 

55.  State  v.  Jaynes,  19  Nebr.  697,  28  N.  W. 
295. 

Not  enforced  by  contempt  proceedings. — 

A  defendant  failing  to  pay  a  judgment  for 
costs  in  a  mandamus  proceeding  is  not  in 
contempt  of  court  and  cannot  be  proceeded 
against  therefor.  State  v.  Jaynes,  19  Nebr. 
697,  28  N.  W.  295. 

1.  Burrill  L.  Diet. 

2.  Bouvier  L.  Diet. 


[33] 
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MANDATAR  Y~  MANDATE 


perceptive ;  imperative  ;  peremptory.^  As  a  noun,  one  to  whom  a  command  or 
charge  is  given  ;^  a  person  who  has  gratuitously  undertaken  to  perforin  certain 
duties,  and  wlio  is  therefore  bound  to  apply  ordinary  skill  and  diligence,  but  no 
more.^  (See,  generally.  Bailments;  Constitutional  Law;  Injunction; 
Mandamus  ;  Statutes.) 

Mandate.  A  bailment  of  goods,  without  reward,  to  be  carried  from  place  to 
place,  or  to  have  some  act  performed  about  them  ;®  a  bailment  of  personal  prop- 
erty in  regard  to  which  a  bailee  engages  to  do  some  act  without  reward  ;'^  a  con- 
tract by  which  a  lawful  business  is  committed  to  the  management  of  another  and 
by  him  undertaken  to  be  performed  without  reward  ;^  a  consensual  and  imperfect 
synallagmatic  contract  by  which  one  binds  himself,  either  gratuitously  or  for  a 
remuneration  (honoraire)  to  manage  and  direct  a  lioit  matter  for  which  he  is  to 
account ;  ^  a  consensual  contract  by  which  one  of  the  parties  confides  the  carrying 
on  or  execution  of  one  or  more  matters  of  business  to  the  other,  who  takes  them 
in  his  charge  ;  a  request  or  direction."  In  its  judicial  sense,  the  official  mode  of 
communicating  the  judgment  of  the  appellate  court  to  the  lower  court  ;^^  a  judi- 
cial command  used  by  a  court  or  magistrate  directing  the  proper  officer  to  enforce 
a  judgment,  decree,  or  sentence  ;^^  a  writ,  process,  or  other  written  direction 
issued  pursuant  to  law  out  of  a  court,  or  made,  pursuant  to  law,  by  a  court  or 
judge  thereof,  demanding  a  person  to  do,  or  to  refrain  from  doing,  an  act  therein 
specified  ;^^  an  official  or  authoritative  command  ;  an  order  or  injunction  ;  a  com- 
mission or  judicial  precept.  As  used  in  the  canon  law,  a  rescript  of  the  Pope  issued 
for  certain  purposes.^^  (Mandate  :  In  Criminal  Prosecution,  see  Criminal  Law. 
In  Proceeding  —  By  Creditor's  Suit,  see  Creditors'  Suits;  To  Establish  High- 
way, see  Streets  and  Highways.  In  Prosecution  For  Homicide,  see  Homicide. 
Of  Court  —  Disobedience  of  as  Contempt,  see  Contempt;  On  Appeal  or  Other 
Proceedings  For  Review,  see  Appeal  and  Error  ;  To  Circuit  Court  to  Carry 
Out  Decree,  see  Courts  ;  To  Judiciary  Directing  Construction  of  Statutes,  see 
Constitutional  Law.^^    See,  generally.  Bailments  ;  Mandamus.) 


3.  Black  L.  Diet. 

4.  Webster  Diet,  [quoted  in  Kearney  v. 
Oakes,  20  Nova  Seotia  30,  38]. 

5.  Briggs  V.  Spaulding,  141  U.  S.  132,  148, 
11  S.  Ct.  924,  35  L.  ed.  662. 

In  Scottish  law  it  is  equivalent  to  a  general 
agent  in  our  law,  and  is  not  an  attorney  or 
solicitor.  Monroe  v.  Douglas,  4  Sandf.  Ch. 
(N.  Y.)  126,  200  [citing  2  Bell  L.  Diet.  208]. 

In  the  civil  law,  where  he  is  employed  to 
institute  or  conduct  a  suit,  he  is  designated 
as  a  procurator  ad  lites.    Monroe  v.  Douglas, 

4  Sandf.  Ch.  (N.  Y.)  126,  200  [citi^ig  3  Burge 
Comm.  984]. 

6.  Montgomery  v.  Evans,  8  Ga.  178,  180; 
Eddy  V.  Livingston,  35  Mo.  478,  492,  88  Am. 
Dee.  122;  Thompson  i\  Woodruff,  7  Coldw. 
(Tenn.)  401,  407. 

The  term  is  used  where  someone  undertakes 
without  recompense  to  do  some  act  for  an- 
other in  respect  of  a  thing  bailed.  2  Kent 
Comm.  569  [quoted  in  McCauley  v.  Davidson, 
10  Minn.  418,  421;  Eddy  v.  Livingston,  35 
Mo.  487,  492,  88  Am.  Dec.  122]. 

7.  Bronnenburg  v.  Charman,  80  Ind.  475, 
477. 

8.  Richardson  v.  Futrell,  42  Miss.  525,  543. 

9.  Gurley  v.  New  Orleans,  41  La.  Ann.  75, 
79,  5  So.  659.    See  also  Waterman  v.  Gibson, 

5  La.  Ann.  672,  673. 

10.  Williams  v.  Conger,  125  U.  S.  397,  422, 
8  S.  Ct.  933,  31  L.  ed.  778,  where  comparing 
this  term  with  "procuration"  it  is  said: 
*'  The  word  mandate  is  more  general  and 


comprehends  every  power  given  to  another  in 
whatsoever  mode  it  be,  whilst  procuration 
supposes  a  power  given  by  writing." 

11.  Thus  a  check  is  a  mandate  by  the 
drawer  to  his  banker  to  pay  the  amount  to 
the  transferee  or  holder  of  the  check.  Smith 
V.  Union  Bank,  1  Q.  B.  D.  31,  33,  45  L.  J. 
Q.  B.  149,  33  L.  T.  Rep.  N.  S.  557,  24  Wkly. 
Rep.  194. 

12.  Horton  v.  State,  63  Nebr.  34,  37,  88 
N.  W.  146. 

13.  Bouvier  L.  Diet,  [quoted  in  State  V, 
Boyd,  34  Nebr.  435,  439,  51  N.  W.  964;  Sea- 
man V.  Clarke,  60  N.  Y.  App.  Div.  416,  421, 
69  N.  Y.  Suppl.  1002]. 

14.  McKelsey  v.  Lewis,  3  Abb.  N.  Cas. 
(N.  Y.)  61,  63. 

An  injunction  order  is  a  mandate  (Boon  v. 
McGueken,  67  Hun  (N.  Y.)  251,  254,  22  N.  Y. 
Suppl.  424),  but  a  pleading  is  not  (Fromme 
V.  Gray,  14  Misc.  (N.  Y.)  592,  593,  36  N.  Y. 
Suppl.  1107). 

In  a  statute  giving  courts  power  to  punish 
as  for  criminal  contempt  wilful  disobedience 
of  its  lawful  mandates,  the  word  is  evidently 
used  in  the  sense  of  a  command,  order,  or 
direction.  People  v.  Oyer  &  T.  Ct.,  10  N.  Y. 
App.  Div.  25,  29,  41  N.  Y.  Suppl.  702. 

15.  Webster  Diet,  [fjuoted  in  People  v» 
Oyer  &  T.  Ct.,  36  Hun  (N.  Y.)  277,  285,  3 
N.  Y.  Cr.  208]. 

16.  See  9  Cyc.  §. 

17.  See  11  Cyc.  918- 

18.  See  8  Cyc.  811. 
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MANDATUM.  The  contract  of  Mandate/^  q.  v.  (See  Mandate  ;  and,  gen- 
erally, Bailments.) 

MANDATUM  NISI  GRATUITUM  NULLUM  EST.  A  maxim  meaning  "  Unless  a 
mandate  is  gratuitous,  it  is  not  a  mandate.'' 

MANDATUM  NON  SUSCIPERE  GUI  LIBET  LIBERUM  ESE ;  SUSCEPTUM  AUTEM 
CONSUMMANDUM  EST,  AUT  QUIA  PRIMUM  RENUNCIANDUM  EST,  PER  SEMET 
IPSUM  AUT  PER  ALIUM  EANDEM  REM  MANDATOR  EXEQUATUR.  A  maxim 
meaning  "Every  person  is  at  liberty  to  refuse  a  command  ;  but  being  undertaken, 
it  is  to  be  performed,  or  first  refused  in  person,  that  the  principal  may  have  an 
opportunity  either  to  do  the  thing  himself,  or  by  the  hands  of  another." 

MANEAT.    To  remain  in.22 

MANIA.  That  form  of  insanity  where  the  mental  derangement  is  accomj^anied 
with  more  or  less  excitement  sometimes  amounting  to  a  fury;^^  a  condition  in 
which  tlie  perversion  of  the  understanding  embraces  all  kinds  of  objects,  and  is 
accompanied  with  general  mental  excitement.^^  (Mania  :  Affecting  —  Capacity  to 
Contract,  see  Contracts  ;  Responsibility  For  Crime,  see  Criminal  Law  ;  Homi- 
cide ;  Testamentary  Capacity,  see  Wills.    See,  generally,  Insane  Persons.) 

MANIA  A  POTU.  Insanity  resulting  as  a  secondary  effect  produced  by  the 
excessive  and  protracted  indulgence  in  intoxicating  liquors.^^  (Mania  a  Potu  : 
Affecting  Responsibility  For  Crime,  see  Criminal  Law.  See  Delirium  Tremens. 
See  also,  generally.  Insane  Persons.) 

Mania  TRANSITORIA.  The  case  of  one  in  the  possession  of  his  ordinary 
reasoning  faculties  who  allows  his  passions  to  convert  him  into  a  temporary 
maniac.^^    (See,  generally.  Insane  Persons.) 

Manifest.  As  an  adjective,  obvious,  apparent,  plain  ;  needing  no  evidence 
to  make  it  more  clear ;  that  which  is  open,  palpable,  uncontrovertible.^^  As  a 
noun,  in  maritime  law,  a  declaration  of  tlie  entire  cargo.^^  (Manifest :  Admissi- 
bility in  Evidence,  see  Admiralty.  Requirement  of  Custom  Laws  as  to,  see 
Customs  Duties.) 

MANIFESTA  PROBATIONE  NON  INDIGENT.  A  maxim  meaning  "Manifest 
things  require  no  proof."  ^ 

MANKATO  FREIGHT.  Freight  marked  or  consigned  to  Mankato.^  (See 
Freight.) 

Mankind.  The  race  or  species  of  Imman  beings,  in  law,  females  as  well  as 
males.^'^    (See  Man.) 


19.  Black  L.  Diet. 

It  is  a  species  of  bailment  in  which  the 
mandatory  undertakes  gratuitously  to  do 
some  act  ajbout  the  thing  bailed,  and  is  only 
responsible  for  gross  neglect  or  a  breach  of 
good  faith.  Com.  v.  Cait,  2  Pittsb.  (Pa.) 
495,  496. 

20.  Bouvier  L.  Diet. 

Applied  in  Harris  v.  Sheffield,  10  Nova 
Scotia  1,  5. 

21.  Morgan  Leg.  Max. 

22.  Spinning  r.  Spinning,  43  N.  J.  Eq.  215, 
245,  10  Atl.  270. 

23.  Hall  V.  Unger,  11  Fed.  Cas.  No.  5,949, 
2  Abb.  507,  510,  4  Sawy.  672. 

24.  Matter  of  Gannon,  2  Misc.  (N.  Y.) 
329,  333,  21  N.  Y.  Suppl.  960:  People  v. 
Lake,  2  Park.  Cr.  (N.  Y.)  215,  218. 

It  is  a  general  term  and  includes  many 
phases  of  mental  disorder.  Smith  t\  Smith, 
47  Miss.  211,  216. 

It  is  distinguished  from  monomania,  which 
is  the  perversion  of  the  understanding  in  re- 
gard to  a  single  object,  or  a  small  number  of 
objects,  with  the  predominance  of  mental  ex- 
citement. Matter  of  Gannon,  2  Misc.  (N.  Y.) 
329,  333,  21  N.  Y.  Suppl.  960. 


•  25.  State  v.  Hurley,  Houst.  Cr.  Cas.  (Del.) 
28,  35. 

26.  New  York  Mut.  L.  Ins.  Co.  v.  Terry,  15 
Wall.  (U.  S.)  580,  583,  21  L.  ed.  236. 

27.  Lapham  v.  Curtis,  5  Vt.  371,  377,  26 
Am.  Dec.  310. 

28.  Hermance  i\  Ulster  County,  71  N.  Y. 
481,  485,  synonymous  with  "  evident,"' 
"  visible,"  "  plain,"  "  obvious  "  to  the  under- 
standing. 

As  used  in  a  statute  relating  to  marriages 

and  providing  that  consent  and  consumma- 
tion may  be  manifested  in  any  form,  and 
proved  under  the  same  general  rules  of  evi- 
dence as  facts  in  other  cases,  the  term  im- 
plies manifested  for  the  purpose  of  proof 
whenever  the  fact  m.ay  come  in  issue.  Sharon 
V.  Sharon,  75  Cal.  1,  15,  16  Pac.  345. 

29.  New  York,  etc..  Mail  Steamship  Co.  v. 
U.  S.,  125  Fed.  320,  distinguishing  from  a  bill 
of  lading  which  is  a  declaration  of  a  specific 
part  of  the  cargo. 

30.  Bouvier  L.  Diet,  [citing  Bedell's  Case, 
7  Coke  40a,  406]. 

31.  Lawrence  v.  Winona,  etc.,  R.  Co.,  15 
Minn.  390,  395,  2  Am.  Rep.  130. 

32.  Rex  V.  Wiseman,  Fortesc.  91,  94. 


516    [26  Cyc]         MANNER  —  MAN  UFA  GTOR  Y 


MANNER.^^  Mode  of  action,  way  of  performing  or  effecting  anything,  method, 
style ;  the  mode,  the  way,  in  whicli  an  act  shall  be  done ;  the  way  of  man- 
aging ;  the  way  of  doing  a  thing,  the  method  of  procedure ;  method  or  peculiar 
way  ;     general  method. 

MANOR.  A  house,  dwelling,  seat,  or  residence.^^  (See,  generally,  Gkound- 
Hents.) 

MANSION  or  MANSION-HOUSE.  A  dwelling-house  or  place  of  residence.^! 
(Mansion  or  Mansion-House.  Breaking  and  Entering,  see  Bukglary.  Burning, 
see  Akson.    Right  of  Widow  to  Occupy,  see  Executors  and  Administrators.) 

MANSLAUGHTER.    See  Homicide. 

MANSTEALING.  a  word  sometimes  used  synonymously  with  kidnapping.^ 
(See,  generally,  Kidnapping.) 

MAN-TRAPS.  Engines  to  catch  trespassers,  now  unlawful  unless  set  in  a 
dwelling-house  for  defense  between  sunset  and  sunrise.^^  (Man-traps  :  Liability 
For  Personal  Negligence,  see  Negligence.  Responsibility  For  Homicide 
Committed  by,  see  Homicide.) 

MANUAL  LABOR.    Labor  performed  by  hand.^*    (See  Labor.) 

MANUFACTORY.    See  Manufactures. 


33.  Literally  the  term  means  the  handling 
of  the  thing,  and  has  a  wider  sense  embracing 
both  "  method  "  and  "  mode."  Webster  Diet. 
{quoted  in  Pitcher  v.  Chicago  Bd.  of  Trade, 
20  111.  App.  319,  325]. 

This  is  a  word  of  large  signification,  but 
cannot  exceed  the  subject  to  which  it  belongs. 
The  incident  cannot  be  extended  beyond  its 
principal.  Wells  v.  Bain,  75  Pa.  St.  39,  54, 
15  Am.  Rep.  563. 

The  element  of  time  may  be  included  in  the 
term  (Harris  v.  Doherty,  119  Mass.  142,  143; 
State  V.  McClure,  91  Wis.  313,  315,  64  N.  W. 
992 ) ,  or  it  may  not  be  involved  therein 
(Bankers'  L.  Ins.  Co.  v.  Robbins,  59  Nebr. 
170,  174,  80  N.  W.  484;  State  i\  Eureka 
Consol.  Min.  Co.,  8  Nev.  15,  29). 

34.  Littell  V.  State,  133  Ind.  577,  580,  33 
K  E.  417. 

The  expression  "manner  and  form"  as 
used  in  a  plea  covers  matters  of  both  sub- 
stance and  form,  and  saves  the  necessity  of 
repeating  at  length  the  allegations  sought 
to  be  brought  within  the  scope  of  the  traverse. 
Bradley  v,  Barbour,  65  111.  431,  433. 

35.  State  v.  Kennon,  7  Ohio  St.  546,  560. 

36.  Noves  v.  Children's  Aid  Soc,  70  N.  Y. 
481,  483,  3  Abb.  N.  Cas.  36,  39. 

37.  Bankers'  L.  Ins.  Co.  v.  Robbins,  59 
Nebr.  170,  174,  80  N.  W.  484. 

38.  Northrop  v.  Curtis,  5  Conn.  246,  253. 

39.  In  re  Thirty-Fourth  St.,  81  Pa.  St.  27, 
31. 

When  used  with  regard  to  holding  elections 

it  means  the  usual,  ordinary,  or  necessary  de- 
tails required  for  the  holding  of  the  election. 
People  V.  English,  139  111.  622,  629,  29  N.  E. 
678,  15  L.  R.  A.  131. 

40.  Black  L.  Diet. 

41.  Devoe  v.  Com.,  3  Mete.  (Mass.)  316, 
325;  Thompson  v.  People,  3  Park.  Cr.  (  N.  Y.) 
208,  214;  Com.  v.  Pennock,  3  Serg.  &  R. 
(Pa.)  199;  Armour  v.  State,  3  Humphr. 
(Tenn.)  379,  385. 

It  includes  such  houses  as  are  appurtenant 
thereto,  as  kitchen,  laundry,  smokehouse,  or 
dairy.  Fletcher  v.  State,  10  Lea  (Tenn.) 
338,  339.    Also  the  out-house,  such  as  barns. 


stables,  cow-houses,  dairy-houses  and  the  like, 
if  they  be  parcel  of  the  messuage,  though 
they  be  not  under  the  same  roof;,  or  joining 
contiguous  to  it.  2  East  P.  C.  492,  493 
[quoted  in  State  v.  Brooks,  4  Conn.  446, 
448].  A  gearhouse  separated  from  the  main 
yard  by  a  fence  if  there  is  a  gate  between  it 
and  the  main  yard,  always  left  open  at  night, 
so  as  to  constitute  one  yard  under  the  pro- 
tection of  the  yard  dog.  Bryant  v.  State,  60 
Ga.  358,  359. 

In  an  indictment  for  burglary  the  use  of 
the  word  "  mansion "  instead  of  "  dwelling- 
house  "  is  sufficient.  Thompson  v.  People,  3 
Park.  Cr.  (N.  Y.)  208,  214;  Com.  v.  Pennock, 
3  Serg.  &  R.  (Pa.)  199.    See  Burglary. 

42.  4  Blackstone  Comm.  219  [quoted  in 
Bouvier  L.  Diet.]. 

43.  Bouvier  L.  Diet. 

44.  Morgan  v.  London  Gen,  Omnibus  Co., 
L.  R.  13  Q.  B.  832,  48  J,  P.  503,  53  L.  J.  Q.  B. 
352,  51  L.  T.  Rep.  N.  S.  213,  32  Wkly,  Rep, 
759,  does  not  include  the  work  of  an  omnibus 
conductor  engaged  at  daily  wages. 

As  used  in  a  statute  giving  preferred  claims 
for  manual  or  mechanical  labor  the  term  ap- 
plies only  to  persons  working  for  wages  or 
salary  and  not  to  contractors  ( Anderson  Driy- 
insf  Park  Assoc.  v.  Thompson,  18  Ind.  App, 
458,  48  N,  E.  259,  261)  ;  and  in  a  statute  giv- 
ing a  lien  for  services  in  logging  it  includes 
the  use  of  all  implements  or  instrumentalities, 
such  as  axe,  cant-hook,  team,  and  the  like 
actually  used  in  and  necessary  to  the  per- 
formance of  such  labor  by  the  lumbermen 
(Martin  v.  Wakefield,  42  Minn,  176,  177,  43 
N.  W.  966,  6  L.  R.  A.  362),  and  includes 
labor  performed  by  a  team  and  services  under 
a  contract  for  a  gross  price  per  month  for 
both  (Breault  v.  Archambault,  64  Minn.  420, 
421,  67  N.  W.  348,  58  Am.  St.  Rep.  545). 
See  also  Martin  v.  Wakefield,  supra. 

A  Chinese  person,  member  of  a  firm  of 
dealers  in  fancy  goods  but  occasionally,  pre- 
vious to  his  departure  to  China  for  a  tempo- 
rary visit,  working  as  a  household  servant, 
was  engaged  in  "  manual  labor."  Lew  Jin  V, 
U.  S.,  66  Fed.  953,  954,  14  C.  C.  A.  281. 
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For  Matters  Relating  to  {continued) : 
Commerce,  see  Commf:rce. 
Constitutional  Law,  see  Constitutional  Law. 
Contract : 

In  General,  see  Contkacts. 

Bailment,  see  Bailments. 

Logging,  see  Logging. 

Sale,  see  Sales. 
Customs  Duty,  see  Customs  Duties. 
Electricity  Generally,  see  Electricity. 
Eminent  Domain,  see  Eminent  Domain. 
Exemption  From  : 

Execution,  see  Exemptions. 

License-Fee,  see  Licenses. 

Taxation,  see  Taxation. 
Explosive,  see  Explosives. 
Fire  Insurance,  see  Fire  Insurance. 
Food,  see  Food. 
Gas,  see  Gas. 

Internal  Revenue,  see  Internal  Revenue. 
Intoxicating  Liquor,  see  Intoxicating  Liquors. 
Landlord  and  Tenant,  see  Landlord  and  Tenant. 
Libel  or  Slander,  see  Libel  and  Slander. 
License,  see  Licenses. 
Logging,  see  Logging. 

Master  and  Servant,  see  Master  and  Servant. 
Mill,  see  Mills. 

Mines  and  Minerals,  see  Mines  and  Minerals. 
Monopoly,  see  Monopoly. 
JSTegligence  : 

In  General,  see  Negligence. 

Drugs,  see  Druggists. 

Electricity,  see  Electricity. 

Explosive,  see  Explosives. 

Food,  see  Food. 

Gas,  see  Gas. 

Poison,  see  Poisons. 
]^uisance,  see  PIealth  ;  ]N"uisances. 
Patent,  see  Patents. 

Statute  of  Frauds,  see  Frauds,  Statute  of. 
Steam,  see  Steam. 
Taxation,  see  Taxation. 

Trade-Mark  or  Trade-Name,  see  Trade-Marks  and  Trade-Names. 
Water  and  Watercourses,  see  Waters. 

L  Terminology. 

A.  In  GeneraL  It  will  appear  from  the  various  decisions  that  the  definitions 
of  "  manufacture "  and  kindred  terms,  as  given  by  the  lexicographers,  do  not 
afford  a  true  test  in  law  as  to  what  may  or  may  not  be  included  within  the  mean- 
ing of  those  terms.  The  courts  have  cited  those  definitions  generally,  but  have 
not  adhered  to  them  in  particular  cases.^  When  therefore  the  usual  question 
arises  —  whether  or  not  a  given  industry,  or  thing,  is  to  be  classed  as  manufacture, 
or  a  given  person,  natural  or  artificial,  as  a  manufacturer,^  it  is  not  safe  to  rely 

1.  See  infra,  I,  B  et  seq.  whether  or  not  a  given  article  or  industry 

2.  The  most  frequent  subject  of  dispute  re-  may  properly  be  classed  as  a  manufacture,  a 
lating    to    manufactures    is    the    question     given  person  or  corporation,  as  a  manufac- 
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upon  the  lexicographer;  it  is  necessary  to  look  to  the  decisions.  With  this 
caution  the  following  definitions  are  given,  some  of  whicli  apply  to  the  thing 
made  ;  others  to  the  process  of  making,^  since  the  word  "  nianufacture  "  may  be 
descriptive,  either  of  the  making  a  thing  by  art,  or  of  the  thing  when  made.^ 

B.  Manufacture  —  l.  Standard  Definitions.  As  a  noun,  mannfactnre  is 
defined  as :  (1)  The  process  of  making  anything  by  art,  or  reducing  materials  into 
a  form  fit  for  use,  by  the  liand  or  by  machinery;^  (2)  anything  made  or  manu- 
factured by  hand,  or  manual  dexterity,  or  by  machinery.^    As  a  verb,  the  word 


turer  or  manufacturing  corporation,  or  as 
"  wholly  engaged  in  manufacturing,"  or  as 
an  "  exclusively  manufacturing  corporation," 
within  the  meaning  of  those  terms  as  em- 
ployed in  statutes  relating  to  bankruptcy, 
corporations,  customs,  license,  and  taxation. 
See  Bankruptcy,  5  Cyc.  283;  Corporations, 
10  Cyc.  162;  Customs  Duties,  12  Cyc.  1118 
et  seq.;  Licenses,  25  Cyc.  593;  Taxation; 
and  cases  cited  passim  this  article. 

3.  See  infra,  I,  B  et  seq. 

4.  Boulton  v.  Bull,  2  H.  Bl.  463,  471,  3  Rev. 
Rep.  439.  See  also  Morgan  v.  Seward,  1  Jur. 
527,  6  L.  J.  Exch.  153,  M.  &  H.  55,  2  M.  &  W. 
544. 

5.  Worcester  Diet,  [quoted  in  Beggs  v. 
Edison  Electric  Illuminating  Co.,  9G  Ala.  295, 
299,  11  So.  381,  38  Am.  St.  Rep.  94;  Atty.- 
Gen.  V.  Lorman,  59  Mich.  157,  163,  26  N.  W. 
311,  60  Am.  Rep.  287;  Evening  Journal  Assoc. 
V.  State  Bd.  of  Assessors,  47  N.  J.  L.  36,  38, 
54  Am.  Rep.  114]. 

Other  definitions  are :  "  The  operation  of 
reducing  raw  materials  of  any  kind  into  a 
form  suitable  for  use,  by  hand,  by  art,  or  by 
machinery."  Webster  Diet.  [quoted  in 
Schriefer  r.  Wood,  21  Fed.  Cas.  No.  12,481, 
5  Blatchf.  215,  217]. 

"  The  process  of  making  a  thing  by  art." 
Burrill  L.  Diet,  [quoted  in  Lamborn  f.  Bell, 
18  Colo.  346,  351,  32  Pac.  989,  20  L.  R.  A. 
241;  Carlin  v.  Western  Assur.  Co.,  57  Md. 
515,  526,  40  Am.  Rep.  440;  Benedict  v.  David- 
son County,  110  Tenn.  183,  192,  67  S.  W. 
806]. 

"  The  production  of  articles  for  use  from 
raw  or  prepared  materials,  by  giving  these 
materials  new  forms,  qualities,  properties  or 
combinations,  whether  by  hand-labor  or  by 
machinery."  Centuiy  Diet,  [quoted  in  Beggs 
V.  Edison  Electric  Illuminating  Co.,  96  Ala. 
295,  300,  11  So.  381,  38  Am.  St.  Rep.  94]. 

"  The  making  of  anything  by  hand  or  ar- 
tifice." Beggs  V.  Edison  Electric  Illuminat- 
ing Co.,  96  Ala.  295,  299,  11  So.  381,  38  Am. 
St.  Rep.  94. 

"  Mr.  Brande  defines  '  manufacture '  as  a 
term'  employed  to  designate  the  changes  or 
modifications  made  by  art  or  industry  in  the 
form  or  substance  of  material  articles  in  the 
view  of  rendering  them  capable  of  satisfying 
some  want  or  desire  of  man;  and  manufac- 
turing industry  to  consist  in  the  application 
of  art,  science  or  labor  to  bring  about  cer- 
tain changes  or  modifications  of  already  ex- 
isting materials.  He  includes  under  the  term 
'  manufacture  '  all  branches  of  industry  with 
the  exceptions  of  fishing,  hunting,  mining 
and  such  industries  as  have  for  their  object 


to  obtain  possession  of  material  products  in 
the  state  in  which  they  are  fashioned  by  na- 
ture. He  says  that  the  term  is  generally  ap- 
plied only  to  those  departments  of  industry 
in  which  the  raw  material  is  fashioned  into 
desirable  articles  by  art  or  labor  without  the 
aid  of  the  soil,  but  that  there  is  no  real 
good  reason  for  such  limitation,  and  that  it 
is  obvious  from  the  slightest  consideration 
that  agriculture  is  nothing  but  a  manufac- 
ture, for  the  business  of  the  agriculturist  is 
so  to  dispose  of  the  soil,  seed,  manure  or 
other  materials,  that  they  may  supply  him 
with  other  and  more  desirable  products." 
Evening  Journal  Assoc.  v.  State  Bd.  of  As- 
sessors, 47  N.  J.  L.  36,  38,  54  Am.  Rep.  114; 
In  re  Tecopa  Min.,  etc.,  Co.,  110  Fed.  120, 
121.  See  also  Brande  Encycl.  tit.  "Manu- 
facture." 

Distinguished  from  commerce. —  In  Kidd  v. 
Pearson,  128  U.  S.  1,  20,  9  S.  Ct.  6,  32  L.  ed. 
346  [quoted  in  U.  S.  v.  Knight  Co.,  156  U.  S. 
1,  14,  15  S.  Ct.  249,  39  L.  ed.  325],  it  was 
said:  "No  distinction  is  more  popular  to 
the  common  mind,  or  more  clearly  expressed 
in  economic  and  political  literature,  than 
that  between  manufactures  and  commerce. 
Manufacture  is  transformation  —  the  fash- 
ioning of  raw  materials  into  a  change  of 
form  for  use.  The  functions  of  commerce 
are  different.  The  buying  and  selling  and 
the  transportation  incidental  thereto  consti- 
tutes commerce;  and  the  regulation  of  com- 
merce in  the  constitutional  sense  embraces 
the  regulation  at  least  of  such  transporta- 
tion." See  also,  generally,  Commerce,  7  Cyc. 
407. 

Distinguished  from  traffic. —  In  People  i\ 
Collins,  3  Mich.  343,  385,  it  is  said :  "  The 
manufacture  of  an  article  is  one  thing,  and 
the  traflic  therein  is  another  and  a  distinct 
thing.  '  To  manufacture  is  to  make ;  the 
operation  of  making  whatever  is  used  by 
man;  any  thing  made  from  raw  materials 
by  hand,  by  machinery  or  by  art.'  So  says 
Dr.  Webster.  '  To  traffic  is  to  trade,  either 
by  barter  or  by  buying  or  selling;  to  trade; 
to  pass  goods  and  commodities  from  one  per- 
son to  another,  for  an  equivalent  in  goods  or 
money,'  etc.    So  says  Dr.  Webster." 

6.  "Worcester  Diet,  [quoted  in  Atty.-Gen.  V. 
Lorman,  59  Mich.  157,  164,  26  N.  W.  311,  60 
Am.  St.  Rep.  287]. 

Other  definitions  are:  "Anything  made 
from  raw  materials,  by  hand,  or  by  ma- 
chinery, or  by  art."  Bouvier  L.  Diet.;  Web- 
ster Diet,  [quoted  in  People  v.  Wemple,  61 
Hun  (N.  Y.)  53,  62,  57  N.  Y.  Suppl.  711 
[reversed  on  other  grounds  in  129  N.  Y. 
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is  defined  as  meaning  to  form  by  manufacture,  or  workmanship,  by  tlie  hand  or 
macliinery  ;  to  make  by  art  and  labor.''' 

2.  Legal  Definition  —  a.  Stated.  Manufacture  is  :  (1)  The  application,  to  mate- 
rial,^ of  labor  or  skill,^  whereby  the  original  article  is  changed  to  a  new,  different, 
and  useful  article,^^  provided  the  process  is  of  a  kind  popularly  regarded  as 
manufacture  ; "  or  (2)  the  product  of  such  process.^^ 

b.  Its  Elements  Considered  —  (i)  Material  Used.  While  the  courts  in  their 
decisions  have  often  used  the  term  raw  material,"  as  has  Webster  in  his  defi- 
nition,^^ to  indicate  the  original  material  subjected  to  tlie  process  of  manufacture, 
and  although  it  was  held  in  one  reported  case^^  and  has  apparently  been  inti- 
mated in  others  that  rawness  of  material  was  essential  to  manufacture,  the 
general  current  of  authority  is  in  favor  of  the  rule  that  the  material  need  not  be 
raw.^® 


664.  29  N.  E.  812]  ;  Schriefer  v.  Wood,  21 
Fed.  Cas.  No.  12,481,  5  Blatchf.  215,  217]. 

"  Whatever  is  made  by  human  labor,  either 
directly  or  through  the  instrumentality  of 
machinery."  Abbott  L.  Diet,  [quoted  in 
Lamborn  v.  Bell,  18  Colo.  346,  351,  32  Pac. 
989,  20  L.  E.  A.  241;  Carlin  v.  Western 
Assur.  Co.,  57  Md.  515,  526,  40  Am.  Eep. 
440;  Benedict  v.  Davidson  County,  110  Tenn. 
183,  192,  67  S.  W.  806]. 

7.  Worcester  Diet,  [quoted  in  Atty.-Gen.  v. 
Lorman,  59  Mich.  157,  164,  26  N.  W.  311,  60 
Am.  Kep.  287].  See  also  In  re  Tecopa  Min,, 
etc.,  Co.,  110  Fed.  120,  121. 

Other  definitions  are:  "To  make  or  fabri- 
cate from  raw  materials  by  the  hand,  by 
art  or  machinery,  and  work  into  forms  con- 
venient for  use."  Webster  Diet,  [quoted  in 
Carlin  v.  Western  Assur.  Co.,  57  Md.  515, 
526,  40  Am.  Rep.  440;  People  v.  Wemple, 
61  Hun  (N.  Y.)  53,  62,  15  N.  Y.  Suppl.  711 
[reversed  on  other  grounds  in  129  N.  Y.  664, 
29  N.  E.  812]  ;  Benedict  v.  Davidson  County, 
110  Tenn.  183,  192,  67  S.  W.  806;  In  re 
Tecopa  Min.,  etc.,  Co.,  110  Fed.  120,  121; 
Schriefer  v.  Wood,  21  Fed.  Cas.  No.  12,481, 
5  Blatchf.  215,  217]  ;  Bouvier  L.  Diet. 

"  To  work  raw  materials  into  suitable 
forms  for  use."  Webster  Diet,  [quoted  in 
Schriefer  v.  Wood,  21  Fed.  Cas.  No.  12,481, 
5  Blatchf.  215,  217]. 

"  To  make  any  thing  by  hand  or  artificial 
device."  Louisville,  etc.,  R.  Co.  v.  Fulgham, 
91  Ala.  555,  558,  8  So.  803. 

The  word  "manufacture"  is  a  compound 
word  of  Latin  origin,  derived  from  the  words 
"manu"  (ablative),  by  hand,  and  "  facere," 
to  do,  to  make,  to  form;  but  the  meaning 
is  not  confined  to  that  which  is  done  by 
hand  alone,  but  by  machinery  as  well.  In  re 
Tecopa  Min.,  etc.,  Co.,  110  Fed.  120,  121. 

Furnishing  new  material  not  included  in 
manufacture. —  The  force  of  the  word  "  manu- 
facture "  is  simply  and  no  more  than  this : 
"  To  make  up  by  hand  [original  definition] 
or  by  machinery  [derivative  definition]  any 
raw  material  into  a  form  fit  for  use."  It 
does  not  include  the  idea  that  the  manu- 
facturer shall  furnish  the  raw  material. 
That  is,  strictly  speaking,  a  mercantile  sale, 
although  in  common  parlance  we  speak  of 
a  man  who  furnishes  the  material  and  works 
it  up  as  a  manufacturer.     In  fact  he  is 

[I,  B,  1] 


both  a  merchant  and  a  manufacturer.  Hor- 
owitz V.  Weidner,  (N.  J.  Ch.  1895)  31  Atl. 
771,  773. 

8.  See  infra,  I,  B,  2,  b,  (i). 

9.  See  supra,  I,  B,  1. 

10.  See  infra,  I,  B,  2,  b,  (li). 

11.  See  infra,  1,  B,  2,  c. 
13.  See  supra,  I,  B,  1. 

13.  See  supra,  I,  B,  1. 

14.  People  V.  Holdridge,  4  Lans.  (N.  Y.) 
511,  where  it  was  held  that  an  establishment 
where  completed  articles  were  made  from 
melted  pig  iron  and  whole  iron  was  not  en- 
gaged in  manufacture  because  the  material 
was  not  "  raw." 

15.  See  cases  cited  infra,  this  note. 

In  Louisiana  certain  cases  seem  to  have 
gone,  to  some  extent,  upon  a  like  theory. 
Thus  it  has  been  held  that  those  who  im- 
port parts,  already  manufactured  for  the 
purpose  of  being  made  complete  articles,  and 
fit  them  together  and  finish  the  complete 
article,  are  not  engaged  in  manufacture 
within  the  meaning  of  a  constitutional  ex- 
emption from  assessment.  Lake  v.  Guillotte, 
48  La.  Ann.  870,  19  So.  924.  See  also  Chick- 
asaw Cooperage  Co.  v.  Police  Jury,  48  La. 
Ann.  523,  19  So.  476;  Brooklyn  Cooperage 
Co.  V.  New  Orleans,  47  La.  Ann.  1314,  17  So. 
804.  But  a  cooper  who  made  barrels  out  of 
shakes  and  rough  logs  was  held  a  manu- 
facturer in  New  Orleans  v.  Le  Blanc,  34  La. 
Ann.  596. 

16.  People  V.  Morgan,  48  N.  Y.  App.  Div. 
395,  399,  63  N.  Y.  Suppl.  76  (  where  the  court 
said :  "  Whoever  creates  a  useful  thing  by 
mechanical  labor  is  entitled  usually  to  be 
called  a  manufacturer.  The  fact  that  he  pur- 
chases some  and  makes  some  of  the  parts 
does  not  destroy  that  character.  .  .  .  No 
manufacturer  of  the  finished  product  in  this 
age  works  up  the  raw  material.  That  is 
done  by  specialists  all  along  the  line.  The 
practical  manufacturer  assembles  the  ma- 
terial he  needs  from  all  quarters  in  its  most 
finished  condition  and  does  the  rest  him- 
self") ;  Norris  v.  Com.,  27  Pa.  St.  494,  496 
(where  it  is  said:  "Manufacturing  .  .  . 
does  not  often  mean  the  production  of  a  new 
article  out  of  materials  entirely  raw.  It 
generally  consists  in  giving  new  shapes,  new 
qualities,  or  new  combinations  to  matter 
which  has  already  gone  through  some  other 
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(ii)  Change  Effected — (a)  In  General.  The  change  effected  must  be 
such  as  to  produce,  instead  of  the  original  material,  a  new  and  different  article." 

(b)  Making  Distingidshed  Ft orrh'''  Taking P  Certain  industries  are  held 
not  to  be  manufactures,  although  thej  involve  the  application  of  labor  and  skill  to 
material  to  tit  it  for  use ;  they  do  not  result  in  the  production  of  a  different 
article,  and  so  are  held  to  amount  to  mere  taking  or  distribution.^^  The  mere 
appropriation  of  an  article  which  is  furnished  by  nature  is  not  a  manufacture.^^ 

e.  Popular  Usage  Followed.  The  courts  have  generally  followed  the  popular 
usage,^'^  which  does  not  class  as  manufactures  certain  industries  to  which  the 


artificial  process.  ...  A  shoemaker  is  none 
the  less  a  manufacturer  of  shoes  because  he 
does  not  also  tan  the  leather  " )  ;  Tide-Water 
Oil  Co.  V.  U.  S.,  171  U.  S.  210,  217,  18  S.  Ct. 
837,  43  L.  ed.  139  (where  the  court  said: 
"  It  may  be  said  generally,  although  not  uni- 
versally, that  a  complete  manufacture  is 
either  the  ultimate  product  of  prior  suc- 
cessive manufactures,  such  as  a  watch  spring, 
or  a  pen-knifa,  or  an  intermediate  product 
which  may  be  used  for  different  purposes, 
such  for  instance  as  pig  iron,  iron  bars, 
lumber  or  cloth").  And  see  Dudley  v. 
U.  S.,  74  Fed.  548;  Baumgarten  v.  Magone, 
50  Fed.  69;  U.  S.  v.  Semmer,  41  Fed.  324. 

17.  Ingram  r.  Cowles,  150  Mass.  155,  157, 
23  N.  E.  48  (where  it  is  said:  "  We  hesitate 
to  say  that  sawing  logs  into  boards  is  a 
'  branch  of  manufacture,'  and  think  it  doubt- 
ful whether  something  more  of  a  transfor- 
mation of  the  raw  material  is  not  necessary 
to  bring  the  employment  within  the  clause  ; 
Hartranft  v.  Wiegmann,  121  U.  S.  609,  615, 
7  S.  Ct.  1240,  30  L.  ed.  1012  [folloiuing  U.  S. 
v.  Wilson,  28  Fed.  Cas.  No.  16,736]  (where 
it  is  said :  "  The  application  of  labor  to  an 
article  .  .  .  does  not  make  the  article  neces- 
sarily a  manufactured  article,  within  the 
meaning  of  that  term  as  used  in  the  tariff 
laws.  Washing  and  scouring  wool  does  not 
make  the  resulting  wool  a  manufacture  of 
wool " ) .  See  also  U.  S.  v.  Potts,  5  Cranch 
(U.  S.)  284,  3  L.  ed.  102  (where  round  cop- 
per plates  turned  up  and  raised  at  the  edges 
by  labor  for  subsequent  use  in  the  manufac- 
ture of  copper  vessels  was  held  not  to  be 
manufactured  copper)  ;  U.  S.  v.  Semmer,  41 
Fed.  324;  Foppes  v.  Magone,  40  Fed.  570; 
Frazee  v.  Moffitt,  18  Fed.  584,  20  Blatchf. 
267  (w^here  it  was  held  that  hay  was  not 
manufactured)  ;  U.  S.  r.  Wilson,  supra 
(where  marble  cut  into  blocks  for  transpor- 
tation was  held  not  to  be  manufactured 
marble) . 

A  contract  to  ship  goods  in  a  "manufac- 
tured state  "  was  held  not  broken  by  failure 
to  rivet  joints  of  certain  pipes  before  ship- 
ping, as  it  appeared  that  the  seller  usually 
shipped  his  apparatus  without  riveting  the 
pipes.  Allington,  etc.,  Mfg.  Co.  v.  Detroit 
Eeduction  Co.,  133  Mich.  427,  95  N.  W.  562. 

18.  See  cases  cited  infra,  this  note. 
Digging    coal. —  The    distinction    is  well 

marked  between  the  digging  of  coal  and  the 
making  of  coke;  the  former  is  not,  but  the 
latter  is,  a  manufacture.  Com.  V.  Juniata 
Coke  Co.,  157  Pa.  St.  507,  27  Atl.  373,  22 
L.  R.  A.  232. 


Mining,  however  elaborate,  is  not  in  itself 
manufacture.  Byers  v.  Franklin  Coal  Co., 
106  Mass.  131;  Cowling  v.  Zenith  Iron  Co., 
65  Minn.  263,  68  N.  W.  46,  60  Am.  St.  Rep. 
471,  33  L.  R.  A.  508;  Com.  v.  Juniata  Coke 
Co.,  157  Pa.  St.  507,  27  Atl.  373,  22  L.  R.  A. 
232;  In  re  Woodside  Coal  Co.,  105  Fed.  56,  5 
Am.  Bankr.  Rep.  186;  In  re  Rollins  Gold,  etc., 
Min.  Co.,  102  Fed.  982,  4  Am.  Bankr.  Rep. 
327;  In  re  Elk  Park  Min.,  etc.,  Co.,  101  Fed. 
422,  4  Am.  Bankr.  Rep.  131.  And  see  infra, 
I,  D,  note  45. 

Distribution  of  water  is  not  manufacture. 
Kentucky  Lead,  etc.,  Co.  v.  New  Albany 
Water- Works,  62  Ind.  63;  Dudley  v.  Ja- 
maica Pond  Aqueduct  Corp.,  100  Mass.  183. 

Distribution  of  natural  gas  is  not  manufac- 
ture. Wilson  V.  Tennent,  32  Misc.  (N.  Y.) 
273,  65  N.  Y.  Suppl.  852.  See  also  Com.  v. 
Northern  Electric  Light,  etc.,  Co.,  145  Pa.  St. 
105,  22  Atl.  839,  14  L.  R.  A.  107. 

Ice  as  taken  from  natural  sources  and 
fitted  for  distribution  and  use  is  not  gen- 
erally regarded  as  a  manufacture.  Hittinger 
V.  Westford,  135  Mass.  258,  262  (where  it  is 
said :  The  cutting  of  ice  produced  by  the 
agencies  of  nature,  on  the  surface  of  a  pond, 
into  pieces  of  a  size  convenient  for  handling, 
and  storing  the  pieces  in  a  building,  cannot 
...  be  called  a  manufacture.  The  material 
is  in  no  way  changed,  or  adapted  to  any  new 
or  different  use;  it  still  remains  ice,  to  be 
used  simply  as  ice.  ...  It  is  like  the  har- 
vesting of  hay  or  grain  " )  ;  People  v.  Knick- 
erbocker Ice  Co.,  99  N.  Y.  181,  1  N.  E.  669 
[affirming  32  Hun  475]  (holding  that  a  com- 
pany engaged  in  storing  and  preserving  ice 
and  preparing  it  for  sale  is  not  a  manufac- 
turing corporation ) .  But  see  Atty.-Gen.  V. 
Lorman,  59  Mich.  157,  26  N.  W.  311,  60  Am. 
Rep.  287,  where  it  was  held  that  the  reduc- 
tion of  ice  into  a  form  fit  to  use  both  by 
hand  and  by  the  use  of  machinery  was  manu- 
facture. 

19.  Com.  v.  Northern  Electric  Light,  etc., 
Co.,  145  Pa.  St.  105,  22  Atl.  839,  14  L.  R.  A. 
107. 

20.  State  v.  Johnson,  20  Mont.  367,  369,  370, 
51  Pac.  820,  where  under  a  statutory  construc- 
tion law,  requiring  in  substance  that  words, 
unless  technical,  should  be  construed  accord- 
ing to  the  context  and  approved  usage  of  the 
language,  the  court  construing  a  statute  im- 
posing a  license-tax  interpreted  the  word 
"  manufacture  "  in  its  popular  sense,  and  said : 
"  We  therefore  would  include  among  manu- 
facturers those  who  produce  goods  from  a 
raw  state  by  manual  skill  and  labor,  and 
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definitions  strictly  apply,  such  as  cooking  and  the  making  of  confectionery 
buildings,^^  and  farming.^^ 

d.  Particular  Industries  —  (i)  Elegtrigity?^  Tlie  production  of  electricitj 
by  artificial  means  in  a  condition  fit  for  use  is  generally  held  to  be  manufacture, 
and  the  theory  that  it  is  merely  the  gathering  and  use  of  a  gift  of  nature  is 
disapproved.^^ 


goods  which  are  cominonly  turned  out  of 
factories,  and  we  would  exclude  a  merchant 
tailor,  who  merely  cuts  and  fashions  a  suit 
of  clothes  as  ordered  by  a  customer,  from 
cloth  purchased  elsewhere,  and  kept  to  be 
made  up  as  suits  are  ordered  from  him  —  al- 
though a  '  manufacturer  '  is  one  who  makes 
or  fabricates  anything  for  use  "  and  so  would 
include  "  a  tailor  who  works  cloths  into  suits 
for  wear;"  "  a  seamstress  .  .  .  for  she  makes 
handkerchiefs  from  linen;"  '*  the  carpenter 
who  takes  raw  lumber  and  prepares  it  for 
building  a  house;"  "a  milliner,  who  makes 
and  sells  bonnets;  a  blacksmith,  who  makes 
horseshoes  or  forges  iron;  and  a  cook,  who 
makes  bread  or  other  articles  to  be  used  as 
food.  .  .  .  We  should  never  entertain  the 
thought  that  included  in  the  factories  and 
among  the  manufacturers  tailor  shops  or 
merchant  tailors,  not  engaged  in  wholesale 
trade,  or  milliners,  dress  makers,  furniture 
dealers,  restaurants  and  the  like."  See  also 
People  V.  Wemple,  129  N.  Y.  543,  29  N.  E. 
808,  14  L.  R.  A.  708  {reversing  15  N.  Y. 
Suppl.  718] ;  In  re  Tecopa  Min.,  etc.,  Co.,  110 
Fed.  120. 

21.  New  Orleans  f.  Mannessier,  32  La.  Ann. 
1075,  1076,  where  a  person  engaged  in  mak- 
ing and  selling  ice-cream  claimed  exemption 
from  taxation  under  a  Louisiana  statute,  on 
the  ground  that  he  was  a  manufacturer,  and 
the  court  held  the  contrary,  saying :  "  We 
cannot  assent  to  the  proposition  that  a  per- 
son making  and  selling  ice-cream  is  a  manu- 
facturer in  the  sense  of  the  law,  or  in  any 
other  sense  of  the  word.  The  attempt  to 
magnify  a  confectionery,  which  is  defendant's 
business,  into  a  manufacture,  must  fail.  We 
are  told  that  any  one  seeing  the  s^team  engine, 
complicated  apparatus,  and  large  force  needed 
to  produce  defendant's  goods,  would  at  once 
conclude  that  he  is  a  manufacturer.  With 
as  much  force  it  might  be  said  that  any  one 
visiting  the  mammoth  kitchen  of  the  Grand 
Union  Hotel  at  Saratoga,  together  with  their 
myriads  of  employees,  and  their  colossal  ap- 
paratus, would  at  once  magnify  the  cooks 
and  pastrymen  into  manufacturers."  See 
also  State  v.  Eckendorf,  46  La.  Ann.  131,  14 
So.  518;  State  v.  Johnson,  20  Mont.  367,  51 
Pae.  820. 

22.  People  v.  New  York  Floating  Dry  Dock 
Co.,  63  How.  Pr.  (N.  Y.)  451,  453,  11  Abb. 
N.  Cas.  40  [affirmed  in  92  N.  Y.  487],  where 
it  was  said:  "Undoubtedly,  using  the  words 
—  manufacture,  manufacturer  —  in  their 
broadest  sense,  the  builder  and  repairer  of  a 
vessel,  or  a  house  even,  might  be  called  a 
manufacturer.  In  either  case  such  builder 
takes  the  raw  material,  and  by  the  hand,  or 
by  machinery  and  tools,  fashions  it  into  form 
and  shape  for  use.    But  this  is  not  the  ordi- 
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nary  and  general  meaning  to  be  given  to  the 
words,"  and  hence  it  was  held  that  a  corpora- 
tion empowered  "  to  construct  one  or  more 
dry  docks,  or  wet  docks,  or  other  conveniences 
and  structures  "  for  certain  purposes,  to  use 
them  for  such  purposes,  and  furnish  them 
for  use  by  others  for  such  purposes,  was  not 
a  manufacturing  corporation.  And  see  Jacobs 
V.  Baker,  7  Wall.  (U.  S.)  295,  19  L.  ed.  200; 
and  infra,  I,  B,  2,  d,  ( v ) . 

23.  See  Evening  Journal  Assoc.  x.  State  Bd. 
of  Assessors,  47  N.  J.  L.  36,  54  Am,  Rep. 
114;  Jn  re  Chandler,  5  Fed.  Cas.  No.  2,591, 
1  Lowell  478. 

24.  Disputed  industries. —  There  are  indus- 
tries which  lie  so  close  to  the  line  between 
what  is,  and  what  is  not,  manufacture,  that 
their  claim  to  the  name,  although  usually 
well  settled  in  one  way  or  the  other,  has 
given  rise  to  much  discussion.  See  infra,  I, 
B,  2,  d,  (i)-(vii). 

25.  Electricity  generally  see  Electricity, 
15  Cyc.  466. 

26.  Beggs  V.  Edison  Electric  Hluminating 
Co.,  96  Ala,  295,  300,  11  So.  381,  38  Am.  St, 
Rep.  94  (where  the  court  said:  "According 
to  the  above  definitions  of  the  word  manufac- 
ture, we  are  constrained  to  consider  and  de- 
clare an  electric-light  company  a  manufac- 
turing corporation  to  all  intents  and  pur- 
poses. It  is  no  answer  to  this  argument  to 
say,  that  electricity  exists  in  a  state  in  na- 
ture, and  that  a  corporation  engaged  in  the 
electric-light  business  collects  or  gathers  such 
electricity.  This  does  not  fully  or  exactly 
express  the  process  by  which  such  corpora- 
tions are  able  to  make,  sell  and  deliver  some- 
thing useful  and  valuable.  The  electricity 
that  exists  in  nature  is  of  a  very  different 
quality  from  that  produced  by  means  of  ma- 
chinery. .  .  .  But  the  electric  currents  that 
produce  these  results  can  not  be  said  to  be 
'  the  free  gift  of  nature,  gathered  from  the 
air  or  the  clouds,'  It  is  the  product  of  capi- 
tal and  labor,  and  in  this  respect  can  not  be 
distinguished  from  ordinary  manufacturing 
operations")  ;  Burke  v.  Mead,  159  Ind.  252, 
260,  64  N.  E.  880;  People  v.  Wemple,  129 
N,  Y,  543,  29  N,  E.  808,  14  L,  R,  A.  708 
{reversing  15  N.  Y.  Suppl,  718] ;  Com.  v. 
Kevstone  Electric  Light,  etc.,  Co.,  193  Pa. 
St."^245,  44  Atl.  326  {reversing  2  Dauph,  Co. 
Rep,  1,  4  Lack.  Leg.  N.  353,  and  explaining 
and  criticizing  Com.  v.  Edison  Electric  Light, 
etc.,  Co.,  170  Pa.  St.  231,  32  Atl,  419;  Cora, 
r.  Northern  Electric  Light,  etc.,  Co.,  145  Pa, 
St.  105,  22  Atl.  839,  14  L.  R.  A.  107,  in  so 
far  as  they  maintain  that  the  production  of 
electricitv  is  not  manufacture].  See  also  Peo- 
ple V.  Wemple.  129  N.  Y.  664,  29  N.  E.  812 
{reversing  61  Hun  53,  15  N.  Y.  Suppl,  711]. 
Compare  Frederick  Electric  Light,  etc,  Co.  v. 
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(ii)  Gas}"^  The  business  of  producing  illuminating  gas  is  a  manufacture.^ 
But  the  liberation  of  natural  gas  from  the  earth  and  its  transportation  to 
consumers  is  not  manufacture.^^ 

(ill)  LvMBER?^  Lumber  has  given  rise  to  much  doubt  as  to  whether  its  pro- 
duction, in  early  stages,  is  manufacture  or  not.  The  weight  of  authority  seems 
to  be  that  such  production  is  in  general  manufacture,^^  but  it  can  hardly  be  said 
with  certainty  that  a  court  would  so  hold  in  any  given  case.^^ 

(iv)  Printing,  As  to  printing  it  is  generally  held  that  it  is  manufacture 
when  it  consists  in  the  mere  production  of  printed  matter  such  as  books,  blank 
books,  bill  heads,  etc.  but  that  it  is  not  manufacture  when  auxiliary  to  the 
editing  and  publication  of  a  newspaper.^^ 


Frederick  City,  84  Md.  599,  36  Atl.  362,  36 
L.  R.  A.  130,  the  court  declined  to  determine 
whether  or  not  electricity  could  be  said  to  be 
manufactured. 

27.  Gas  generally  see  Gas,  20  Cyc.  11,  53. 

28.  Nassau  Gaslight  Co.  v.  Brooklyn,  89 
N.  Y.  409;  Com.  v.  Northern  Electric  Light, 
etc.,  Co.,  145  Pa.  St.  105,  22  Atl.  839,  14 
L.  R.  A.  107. 

29.  See  su\yra,  I,  B,  2,  b,  (ii),  (b). 

30.  Lumber  defined  see  Logging,  25  Cyc. 
1541. 

31.  Bemis  f.  First  Nat.  Bank,  03  Ark.  625, 
40  S.  W.  127  (holding  that  where  land  of  a 
sawmill  and  fixtures  and  appurtenances  were 
subject  to  a  vendor's  lien,  and  a  tax-book  in- 
troduced as  evidence  to  show  what  had  been 
taxed  as  personalty,  the  phrase  "  materials 
and  manufactured  articles  "  meant,  in  refer- 
ence to  the  sawmill  business,  logs,  lumber, 
and  articles  made  therefrom)  ;  Bogard  f. 
Tyler,  55  S.  W.  709,  21  Ky.  L.  Rep.  1452. 

"  One  who  works  up  lumber  on  a  consider- 
able scale  is  popularly  called  a  manufacturer 
of  that  article,  and  such  lumber  is  spoken 
of  as  manufactured  in  our  tariff  acts  and 
treasury  regulations,  and  in  the  lately  re- 
pealed [reciprocity]  treaty  regulating  com- 
merce with  Canada.  If  so,  the  fact  that  the 
manufacturer  uses  only  lumber  which  he 
grows  himself  does  not  appear  to  be  mate- 
rial. It  is  not  like  the  case,  put  in  argu- 
ment, of  a  farmer  making  cider  or  cheese, 
for  two  reasons:  These  products  w^hen  made 
by  the  farmer  exclusively  from  his  own  farm, 
are  not  usually  made  on  so  large  a  scale  as 
to  be  called  a  manufacture,  as  the  word  is 
now  commonly  used,  and  the  making  is  one 
merely  incidental  to  the  cultivation  of  his 
land,  like  curing  his  hay,  &c.  But  in  the 
case  of  the  lumber  business,  the  land  may  be 
almost  said  to  be  incident  to  the  lumber, 
which  usually  forms  its  chief  value,  and  the 
manufacture  itself  is  the  main  source  of 
profit,  independently  of  any  cultivation  or 
other  use  of  the  land."  In  re  Chandler,  5 
Fed.  Cas.  No.  2,591,  1  Lowell  478,  479,  4  Nat. 
Bankr.  Rep.  213. 

"  The  conversion  of  saw-logs  into  lumber 
of  different  kinds,  is  the  changing,  by  ma- 
chinery, of  raw  materials  into  new  and  use- 
ful forms,  and  is  not  a  mere  addition  or  mode 
of  use  of  an  article  already  manufactured."' 
State  i".  Wilbert's  Sons  Lumber,  etc.,  Co.,  51 
La.  Ann.  1223,  1235,  26  So.  106. 


32.  See  cases  cited  infra,  this  note. 

'*  We  hesitate  to  say  that  sawing  logs  into 
boards  is  a  '  branch  of  manufactures,'  and 
think  it  doubtful  whether  something  more  of 
a  transformation  of  the  raw  material  is  not 
necessary  to  bring  the  employment  within  the 
'clause'  [of  a  tax  statute]."  Ingram  v. 
Cowles,  150  Mass.  155,  157,  23  N.  E.  48. 

Firewood  was  held  not  to  be  a  manufac- 
tured article  within  the  meaning  of  the  Cali- 
fornia code  providing  for  a  warranty  implied 
by  sale  of  manufactured  articles  under  cer- 
tain circumstances.  Correio  v.  Lynch,  65  Cal. 
273,  3  Pac.  889. 

33.  In  re  Capital  Pub.  Co.,  3  MacArthur 
(D.  C.)  405;  Press  Printing  Co.  v.  Bd.  of 
Assessors,  51  N.  J.  L.  75,  16  Atl.  173; 
Evening  Journal  Assoc.  v.  State  Bd.  of  As- 
sessors, 47  N.  J.  L.  36,  54  Am.  Rep.  114; 
In  re  Kenyon,  1  IJtah  47.  But  see  Patterson 
V.  New  Orleans,  47  La.  Ann.  275,  16  So.  815, 
holding  that  the  printing  on  paper  of  bill 
heads,  orders,  blanks,  and  other  forms  to  be 
used  in  commerce,  and  the  folding  and  cut- 
ting of  paper  into  shape  required  for  letter 
or  bill  heads  and  commercial  books,  is  not 
manufacture. 

34.  In  re  Capital  Pub.  Co.,  3  MacArthur 
(D.  C.)  405  [criticizing  dictum  in  Matter  of 
Kenyon,  1  Utah  47]  (holding  that  the  print- 
ing and  publishing  of  a  weekly  paper  was 
not  a  manufacture  in  common  parlance  and 
therefore  not  under  the  bankrupt  law)  ;  Os- 
wald V.  St.  Paul  Globe  Pub.  Co.,  60  Minn.  82, 
85,  61  N.  W.  902  (where  it  was  said:  "The 
business  of  publishing  an  ordinary  daily  or 
weekly  newspaper  is  at  most  only  partly  a 
manufacturing  business,  and  that  part  is 
merely  incidental  to  the  main  or  principal 
part  of  the  business,  which  is  collecting  and 
selling  news,  preparing  and  selling  literary 
work,  and  other  editorial  work " )  ;  Press 
Printing  Co.  v.  State  Bd.  of  Assessors,  51 
N.  J.  L.  75,  16  Atl.  173;  Evening  Journal 
Assoc.  V.  State  Bd.  of  Assessors,  47  N.  J.  L. 
36,  41,  54  Am.  Rep.  114  (where  it  w^^s  said: 
"  Neither  in  the  nature  of  things  nor  in  the 
ordinary  signification  of  language,  would  a 
newspaper  be  called  a  manufactured  article 
or  its  publisher  a  manufacturer"). 

In  Louisiana  it  was  held  that  the  printing 
and  publication  of  a  newspaper  was  manufac- 
ture within  the  constitutional  exemption  of 
license-tax  in  favor  of  manufacturers.  The 
court  did  not  regard  the  theo-ry  that  the 
I,  B,  2,  d,  (IV)] 
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(v)  Outdoor  Structures.  The  construction  of  large  and  permanent  out- 
door structures  is  generally  held  not  manufacture,^^  unless  where  it  is  incidental 
to  the  business  of  manufacturing  the  component  parts  of  such  structure.^^ 

(vi)  Meat.  Slaughtering  and  packing  meat  and  processes  pertaining  thereto 
are  subjects  of  some  doubt,  to  be  determined  bj  the  circumstances  under  which 
the  business  is  carried  on.^^ 

(vii)  Clothing.  The  production  of  clothing  may  or  may  not  be  manufacture 
according  to  the  manner  in  which  it  is  carried  on.^^ 

e.  Miscellaneous  Cases.  There  is  of  course  a  multitude  of  cases  in  which  par- 
ticular industries  and  products  have  been  held  respectively  to  be  or  not  to  be 


newspaper  is  a  product  of  mind  labor  rather 
than  of  hand  labor  and  therefore  is  not  an 
article  of  manufacture,  as  sound,  saying: 
"  Such  a  view  would  deny  exemption  to  a 
book  publisher  or  manufacturer  of  books; 
yet  it  seems  very  clear  that  he  would  be 
considered  a  manufacturer  within  the  intend- 
ment of  the  Constitution."  State  v.  Dupre, 
42  La.  Ann.  561,  5G3,  7  So.  727. 

In  New  York  where  a  corporation,  the  pub- 
lisher of  a  newspaper,  sought  relief  from'  the 
franchise  tax,  claiming  to  be  a  manufactur- 
ing corporation,  the  court  said :  "  An  inter- 
esting discussion  has  taken  place  on  this 
question  in  the  courts  of  sister  states,  re- 
sulting in  a  conflict  of  views,"  and  declined 
to  determine  it,  deciding  the  case  on  other 
grounds.  People  v.  Roberts,  155  N.  Y.  1,  3, 
49  N.  E.  248.^ 

In  Utah  it  was  held  that  a  firm'  which 
printed  and  published  a  daily  paper  and  also 
conducted  a  book  and  job  printing  office  was 
a  manufacturer  under  the  Bankrupt  Act,  of 
books,  cards,  bill  heads,  etc.  Hawley,  J.,  in 
stating   an    opinion   of   the    court,  added: 

Though  it  is  not  necessary  to  decide  that 
the  printing  and  publishing  of  a  daily  news- 
paper is  manufacturing  in  the  strict  sense 
of  the  law,  yet  my  brother  Judges  have  ex- 
pressed the  opinion  it  would  be,  and  I  am 
inclined  to  the  same  conviction.  A  news- 
paper publication  is  as  much  the  result  of 
manufacture  as  that  of  books  or  cards^  or 
bill-heads."    In  re  Kenyon,  1  Utah  47,  50. 

35.  Com.  V.  Marsh,  3  Pa.  Dist.  489  (con- 
struction of  a  road-bed  of  a  railway  is  not 
manufacturing)  ;  Jacobs  v.  Baker,  7  Wall. 
(U.  S.)  295,  19  L.  ed.  200  (the  term  "manu- 
facture "  does  not  include  a  jail,  although 
made  with  hands,  and  that  a  jail  cannot  be 
patented  as  a  manufacture ) . 

36.  People  v.  Morgan,  61  N.  Y.  App.  Div. 
373,  70  N.  Y.  Suppl.  516  (where  the  business 
of  a  corporation  included  melting  and  mix- 
ing, in  their  own  plant,  a  preparation  of 
asphalt,  sand,  and  oil  and  paving  streets 
with  it,  and  it  was  '  held  a  manufacturing 
corporation)  ;  Com',  v.  Pittsburgh  Bridge 
Co.,  156  Pa.  St.  507,  27  Atl.  4  [followino 
Com.  V.  Keystone  Bridge  Co.,  156  Pa.  St. 
500,  27  Atl.  1,  where  it  was  not  held  outright 
that  the  construction  of  a  bridge  by  fitting 
together   the    parts    so   manufactured  was 

manufacture  "  but  that,  even  if  it  was  not, 
yet  the  fact  that  the  corporation  occasionally 
did  build  a  bridge  out  of  materials  it  had 
manufactured  for  that  purpose  did  not  change 
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its  character  as  a  corporation  organized  ex- 
clusively for  manufacturing  purposes]  (hold- 
ing that  the  Pittsburg  bridge  company,  which 
it  appeared  was  engaged  exclusively  in  mak- 
ing and  selling  iron  and  steel  bridges,  roofs, 
girders,  and  buildings,  and  which  was  in  the 
habit  of  buying  lumber,  iron,  steel,  and  other 
materials  in  the  rough,  and  designing,  shap- 
ing, framing,  and  finishing  such  materials 
and  fitting  them  for  use  at  its  own  shops, 
and  selling  the  finished  material,  and  some- 
times putting  it  together  and  erecting  it  into 
bridges,  roofs,  or  buildings,  was  a  manufac- 
turing corporation). 

37.  See  cases  cited  infra,  this  note. 
Slaughtering,  separating,  and  dealing  in 

the  product,  not  manufacture. —  Purchasing 
sheep  and  lambs,  slaughtering,  flaying,  sepa- 
rating the  hide  and  wool,  selling  both  and 
making  fertilizer  of  the  offal,  preserving  the 
flesh  by  cold  storage  and  shipping  it  to  places 
of  delivery  is  not  "  carrying  on  manufacture  " 
as  the  phrase  is  used  in  a  statute  exempting 
corporations  so  engaged  from  taxation.  Peo- 
ple V.  Eoberts,  155  N.  Y.  408,  50  N.  E.  53,  41 
L.  R.  A.  228  [reversing  20  N.  Y.  App.  Div. 
521,  47  N.  Y.  Suppl.  123]. 

Purchasing  and  slaughtering  hogs,  turning 
them  into  lard,  bacon,  etc.,  is  manufacture. 
Engle  V.  Sohn,  41  Ohio  St.  691,  52  Am.  Rep. 
103  [criticizing  Jackson  v.  State,  15  Ohio 
652,  on  the  ground  that  the  facts  seemed 
"  meagerly  reported,"  and  distinguishing  that 
case  on  the  ground  that  the  pork  packing 
business  had  changed  since  its  date]. 

38.  Landgraf  v.  Kuh,  188  111.  484,  59  N.  E. 
501  (holding  that  the  making  of  wearing  ap- 
parel by  machines  driven  by  electric  power  is 
"  a  manufacturing  purpose  "  within  the  act 
providing  for  fire-escapes  on  buildings  used 
for  manufacturing  purposes)  ;  State  v.  John- 
son, 20  Mont.  367,  51  Pac.  820  (holding  that 
a  tailor  is  not  included  in  a  provision  of  the 
Montana  constitution  providing  for  license  • 
fees  from  manufacturers,  because  he  is  not 
one  of  those  who  produce  goods  from  a  new 
state  by  manufacture,  skilled  labor,  and 
goods  which  are  "  commonly  turned  out  of 
factories");  Radebaugh  v.  Plain  City,  11 
Ohio  Dec.  (Reprint)  612,  28  Cine.  L.  Bui. 
107  (holding  that  a  non-resident  merchant 
tailor  who  in  a  village  exhibits  samples  of 
clothing  and  takes  orders  for  suits  of  cloth- 
ing to  be  made  by  him  at  his  place  of  busi- 
ness elsewhere  is  a  manufacturer  within  the 
meaning  of  a  village  ordinance  imposing 
license-fees) . 
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manufacture,  but  it  would  be  useless  to  cite  these  cases  under  the  names  of  the 
industries  or  products  there  the  subject  of  decision,  since  the  principles  of  decision 
are  ahke  in  all ;  and  since  further,  the  fact  that  a  given  tiling  or  industry  has 
been  held  to  be  manufacture  under  one  set  of  circumstances  is  no  assurance  that 
it  will  be  so  lield  under  another.^^ 


39.  Alabama. —  Beggs  v.  Edison  Electric 
Illuminating  Co.,  96  Ala.  295,  11  So.  381, 
38  Am.  St.  Rep.  94;  Louisville,  etc.,  R.  Co. 
f.  Fulgham,  91  Ala.  555,  8  So.  803. 

Arkansas. —  Bemis  v.  First  Nat.  Bank^  63 
Ark.  625,  40  S.  W.  127. 

California. —  Correio  V.  Lynch,  65  Cal.  273, 
3  Pac.  889. 

Co7orarfo.— Lamborn  v.  Bell,  18  Colo.  346, 
32  Pac.  989,  20  L.  R.  A.  241. 

Connecticut. —  William  Rogers  Mfg.  Co.  v. 
Simpson,  54  Conn.  527,  9  Atl.  395;  Meriden 
Britannia  Co.  r.  Parker,  39  Conn.  450,  12  Am. 
Rep.  401. 

District  of  Columbia. —  In  re  Capital  Pub. 
Co.,  3  MacArthur  405. 

Illinois.— Uindgrai  v.  Kuh,  188  111.  484, 
59  N.  E.  501 ;  Evanston  Electric  Illuminating 
Co.  V.  Kochersperger,  175  111.  26,  51  N.  E. 
719;  Liebenstein  v.  Baltic  F.  Ins.  Co.,  45  111. 
301. 

Indiana. —  Burke  v.  Mead,  159  Ind.  252, 
64  N.  E.  880;  Kentucky  Lead,  etc.,  Co.  v. 
New  Albany  Water- Works,  62  Ind.  63. 

Kentucky. —  Muir  v.  Samuels,  110  Ky.  605, 
62  S.  W.  481,  23  Ky.  L.  Rep.  14;  Bogard  v. 
Tjler,  55  S.  W.  709,  21  Ky.  L.  Rep.  1452. 

Louisiana. —  State  v.  American  Sugar  Re- 
fining Co.,  108  La.  603,  32  So.  965;  State  v. 
A.  W.  Wilbert's  Sons  Lumber,  etc.,  Co.,  51 
La.  Ann.  1223,  26  So.  106;  Southern  Chemi- 
cal, etc.,  Co.  V.  Board  of  Assessors,  48  La. 
Ann.  1475,  21  So.  31;  Lake  v.  Guillotte,  48 
La.  Ann.  870,  19  So.  924 ;  Chickasaw  Cooper- 
age Co.  v.  Police  Jury,  48  La.  Ann.  523,  19 
So.  476;  Brooklyn  Cooperage  Co,  v.  New  Or- 
leans, 47  La.  Ann.  1314,  17  So.  804;  Patter- 
son V.  New  Orleans,  47  La.  Ann.  275,  16  So. 
815;  State  v.  Eckendorf,  46  La.  Ann.  131,  14 
So.  518;  New  Orleans  v.  New  Orleans  Coffee 
Co.,  46  La.  Ann.  86,  14  So.  502 ;  Nicholson  v. 
Tax  Collector,  44  La.  Ann.  76,  10  So.  403; 
State  V.  Dupre,  42  La.  Ann.  561,  7  So.  727; 
Cohn  r.  Parker,  41  La.  Ann.  894,  6  So. 
718;  State  v.  Board  of  State  Assessors,  36 
La.  Ann.  347 ;  Jones  v.  Raines,  35  La.  Ann. 
996;  New  Orleans  v.  Ernst,  35  La.  Ann.  746; 
New  Orleans  v.  Le  Blanc,  34  La.  Ann.  596; 
New  Orleans  v.  Mannessier,  32  La.  Ann. 
1075. 

Maryland. —  Electric  Light,  etc.,  Co.  v. 
Frederick  City,  84  Md.  599,  36  Atl.  362,  36 
L.  R.  A.  130;  Carlin  v.  Toronto  Western 
As?ur.  Co.,  57  Md.  515,  40  Am.  Rep.  440; 
Mayhew  v.  Hardesty,  8  Md.  479. 

Massachusetts. —  Stone  v.  Fireman's  Ins. 
Co.,  153  Mass.  475,  27  N.  E.  6,  11  L.  R.  A. 
771;  Ingram  v.  Cowles,  150  Mass.  155,  23 
N.  E.  48;  Hittinger  t'.  Westford,  135  Mass. 
258;  Byers  v.  Franklin  Coal  Co.,  106  Mass. 
131;  Dudley  v.  Jamaica  Pond  Aqueduct  Corp,, 
100  Mass.  i83. 

Michigan. —  Allington,  etc.,  Mfg.  Co.  v.  De- 


troit Reduction  Co.,  133  Mich.  427,  95  N.  W. 
562;  Atty.-Gen.  v.  Lorman,  59  Mich.  157,  26 
N.  W.  311,  60  Am.  St.  Rep.  287;  Merchants', 
etc.,  Bank  v.  Stone,  38  Mich.  779, 

Minnesota. —  Nicollet  Nat.  Bank  v.  Frisk- 
Turner  Co.,  71  Minn.  413,  74  N.  W.  160,  70 
Am.  St.  Rep.  334;  Commercial  Bank  v.  Azo- 
tine  Mfg.  Co.,  66  Minn.  413,  69  N.  W.  217; 
Holland  r.  Duluth  Iron  Min.,  etc.,  Co.,  65 
Minn.  324,  68  N.  W.  50,  60  Am.  St.  Rep. 
480 ;  Anderson  i\  Anderson  Iron  Co.,  65  Minn. 
281,  68  N.  W.  49,  33  L.  R.  A.  510;  Cowling  v. 
Zenith  Iron  Co.,  65  Minn.  263,  68  N.  W.  48, 
60  Am.  St.  Rep.  471,  33  L.  R.  A.  508;  Hast- 
ings Malting  Co.  v.  Iron  Range  Brewing  Co., 
65  Minn.  28,  67  N.  W.  652;  State  v.  Clarke, 
64  Minn.  556,  67  N.  W.  1144;  St.  Paul  Barrel 
Co.  V.  Minneapolis  Distilling  Co.,  62  Minn. 
448,  64  N.  W.  1143;  Anchor  Inv.  Co.  v.  Co- 
lumbia Electric  Co.,  61  Minn.  510,  63  N.  W.  • 
1109;  Oswald  r.  St.  Paul  Globe  Pub.  Co.,  60 
Minn.  82,  61  N.  W.  902;  Winona  First  Nat. 
Bank  v.  Winona  Plow  Co.,  58  Minn.  167,  59 
N.  W.  997. 

Missouri. —  Owen  t*.  Brockschmidt,  54  Mo. 
285. 

Montana. —  State  v.  Johnson,  20  Mont.  367, 
51  Pac.  820. 

Islehraska. — Bolton  v.  Nebraska  Chicory  Co., 
69  Nebr.  681,  96  N.  W.  148. 

'New  EampsMre. —  Franklin  Needle  Co.  f. 
Franklin,  65  N.  H.  177,  18  Atl.  318;  Lovett 
V.  Brown,  40  N.  H.  511. 

New  Jersey. —  Press  Printing  Co.  v.  Board 
of  Assessors,  51  N.  J.  L.  75,  16  Atl.  173; 
Evening  Journal  Assoc.  f.  State  Bd.  of  As- 
sessors, 47  N.  J.  L.  36,  54  Am.  Rep.  114; 
Rogers  v.  Danforth,  9  N.  J.  Eq.  289. 

Neuy  York. —  People  v.  Roberts,  158  N.  Y. 
168,  52  N.  E.  1104;  People  v.  Roberts,  155 
N.  Y.  408.  50  N.  E.  53,  41  L.  R.  A.  228; 
People  V.  Roberts,  155  N.  Y.  1,  49  N.  E.  248; 
People  V.  Campbell,  148  N.  Y.  759,  43  N.  E. 
177  {reversing  88  Hun  530,  34  N.  Y.  Suppl. 
713]  ;  People  v.  Campbell,  145  N.  Y.  587,  40 
N.  E.  239;  People  V.  Roberts,  145  N.  Y.  375, 
40  N.  E.  7;  People  v.  Campbell,  144  N.  Y. 
166,  38  N.  E.  990;  People  v.  Wemple,  129 
N.  Y.  543,  29  N.  E.  808,  14  L.  R.  A.  708 
{reversing  15  N.  Y.  Suppl.  718];  Halpin  v. 
Insurance  Co.  of  North  America,  120  N.  Y. 
73,  23  N.  E.  989,  8  L.  R.  A.  79;  People  v. 
Horn  Silver  Min.  Co.,  105  N.  Y.  76,  11  N.  E. 
155;  People  i\  Knickerbocker  Ice  Co.,  99 
N.  Y.  181,  1  N.  E.  669  [affirming  32  Hun 
475]  ;  People  v.  New  York  Floating  Dry  Dock 
Co.,  92  N.  Y.  487  [affirming  11  Abb.  N.  Cas. 
40,  63  How.  Pr.  451];  Nassau  Gaslight  Co.  f. 
Brooklyn,  89  N.  Y,  409  [affirming  25  Hun 
567]  ;  People  v.  Morgan,  61  N.  Y.  App.  Div. 
373,  70  N.  Y.  Suppl.  516;  People  v.  Roberts, 
51  N.  Y.  App.  Div.  77,  64  N.  Y.  Suppl.  494; 
People  V.  Morgan,  48  N.  Y.  App.  Div.  395,  63 
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C.  Manufacturer/^    A  manufacturer  is  usually  defined  as  "  one  wlio  is 


N.  Y.  Suppl.  76;  People  i,.  Roberts,  20  N.  Y. 
App.  Div.  514,  47  N.  Y.  Suppl.  122;  Holden 
1j.  Clancy,  58  Barb.  590;  Tone  v.  Doelger,  G 
Rob.  251;  Wilson  v.  Tennent,  32  Misc.  273, 
05  N.  Y.  Suppl.  852  ^affirmed  in  Gl  N.  Y. 
App.  Div.  100,  70  N.  Y.  Suppl.  2]. 

O/iio.— Engle  v.  Sohn,  41  Ohio  St.  691,  52 
Am.  Rep.  103;  Radebaugh  v.  Plain  City,  11 
Ohio  Dec.  (Reprint)  612,  28  Cine.  L.  Bui. 
107. 

Oregon. —  Dalles  Lumber,  etc.,  Co.  i".  Wasco 
Woolen  Mfg.  Co.,  3  Oreg.  527. 

Pennsylvania. — •  Com.  v.  Keystone  Laundry 
Co.,  203  Pa.  St.  289,  52  Atl.  326;  Com.  v. 
Keystone  Electric  Light,  etc.,  Co.,  193  Pa.  St. 
245,  44  Atl.  326;  Com.  v.  Edison  Electric 
Light,  etc.,  Co.,  170  Pa.  St.  231,  32  Atl.  419 
[folloicing  Com.  v.  Northern  Electric  Light, 
etc.,  Co.,  145  Pa.  St.  105,  22  Atl.  839,  14 
L.  R.  A.  107]  ;  Com.  v.  Juniata  Coke  Co., 
157  Pa.  St.  507,  27  Atl.  373,  22  L.  R.  A. 
232 ;  Com.  v.  Pottsville  Iron,  etc.,  Co.,  157  Pa. 
St.  500.  27  Atl.  371,  22  L.  R.  A.  228;  Com.  v. 
Pittsburgh  Bridge  Co.,  156  Pa.  St.  507,  27 
Atl.  4;  Com.  v.  Keystone  Bridge  Co.,  156  Pa. 
St.  500,  27  Atl.  1;  Com.  v.  Chester  Electric 
Light,  etc.,  Co.,  145  Pa.  St.  131,  22  Atl.  846; 
Com.  f.  Edison  Electric  Light  Co.,  145  Pa. 
St.  131,  22  Atl.  841,  845,  27  Am.  St.  Rep. 
683;  Com.  v.  Arrott  Mills  Co.,  145  Pa.  St. 

69,  22  Atl.  243;  Madore's  Appeal,  129  Pa.  St. 
15,  17  Atl.  804;  Pardee's  Appeal,  100  Pa.  St. 
408;  Norris  v.  Com.,  27  Pa.  St.  494;  Com.  v. 
Marsh,  3  Pa.  Dist.  489,  14  Pa.  Co.  Ct.  369. 

Tennessee. —  Benedict  v.  Davidson  County, 
110  Tenn.  183,  67  S.  W.  806;  Murray  v. 
State,  11  Lea  218;  Memphis  Gaslight  Co.  v. 
State,  6  Coldw.  310,  98  Am.  Dec.  452. 

Utah. —  In  re  Kenyon,  1  Utah  47. 

Virginia. —  Consumers'  Brewing  Co.  v.  Nor- 
folk, 100  Va.  171,  43  S.  E.  336;  Langhorne  v. 
Com.,  76  Va.  1012. 

Washington. —  Robins  v.  Paulson,  30  Wash. 
459,  70  Pac.  1113. 

United  States.—  AWen  v.  Smith,  173  U.  S. 
389,  19  S.  Ct.  446,  45  L.  ed.  741 ;  Tide-Water 
Oil  Co.  V.  U.  S.,  171  U.  S.  210,  18  S.  Ct.  837, 
43  L.  ed.  139;  U.  S.  V.  Klumpp,  169  U.  S. 
209,  18  S.  Ct.  311,  42  L.  ed.  720  [reversing 
72  Fed.  1008,  19  C.  C.  A.  343  {affirming  68 
Fed.  908)]  ;  The  Conqueror,  166  U.  S.  110,  17 
S.  Ct.  510,  41  L.  ed.  937;  U.  S.  v.  E.  C. 
Knight  Co.,  156  U.  S.  1,  15  S.  Ct.  249,  39 
L.  ed.  325;  Seeberger  v.  Cahn,  137  U.  S.  95, 
11  S.  Ct.  28,  34  L.  ed.  599;  Robertson  v. 
Rosenthal,  132  U.  S.  460,  10  S.  Ct.  120,  33 
L.  ed.  392;  Arthur  v.  Butterfield,  125  U.  S. 

70,  8  S.  Ct.  714,  31  L.  ed.  643;  Hartranft  r. 
Wiegmann,  121  U.  S.  609,  7  S.  Ct.  1240,  30 
L.  ed.  1012;  Pott  v.  Arthur,  104  U.  S.  735, 
26  L.  ed.  909;  Fisk  v.  Arthur,  103  U.  S.  431, 
26  L.  ed.  520;  Kohlsaat  v.  Murphy,  96  U.  S. 
153,  24  L.  ed.  844;  Arthur  v.  Rheims,  96 
U.  S.  14.3,  24  L.  ed.  813;  Arthur  v.  Herman, 
96  U.  S.  141,  24  L.  ed.  812 ;  Murphy  v.  Arn- 
son,  96  U.  S.  131,  24  L.  ed.  773;  Arthur  v. 
Sussfiold,  96  U.  S.  128,  24  L.  ed.  772 ;  Merrill 
V.  Yeomans,  94  U.  S.  568,  24  L.  ed.  235; 


Meyer  v.  Arthur,  91  U.  S.  570,  23  L.  ed.  455; 
Jacobs  V.  Baker,  7  Wall.  295,  19  L.  ed.  200; 
Lawrence  v.  Allen,  7  How.  785,  12  L.  ed. 
914;  Elliott  v.  Swartwout,  10  Pet.  137,  9 
L.  ed.  373;  Meyer  v.  U.  S.,  124  Fed.  296; 
Veit  V.  U.  S.,  121  Fed.  205;  Lyon  v.  U.  S., 
121  Fed.  204;  Garrison  r.  U.  S.,  121  Fed. 
149;  In  re  White  Star  Laundry  Co.,  117  Fed. 
570;  Downing  v.  U.  S.,  110  Fed.  779;  Veil  v. 
U.  S.,  113  Fed.  856;  White  v.  U.  S.,  113 
Fed.  855;  U.  S.  v.  Rouss,  113  Fed.  816; 
Vandegrift  v.  U.  S.,  113  Fed.  816;  In  re 
Tecopa  Min.,  etc.,  Co.,  110  Fed.  120  [criti- 
cizing In  re  Rollins  Gold,  etc.,  Min.  Co.,  102 
Fed.  982];  U.  S.  v.  Churchill,  106  Fed.  672; 
In  re  Woodside  Coal  Co.,  105  Fed.  56;  In  re 
Elk  Park  Min.,  etc.,  Co.,  101  Fed.  422,  4  Am. 
Bankr.  Rep.  131;  U.  S.  v.  Wolff,  09  Fed.  327; 
White  V.  U.  S.,  69  Fed.  93;  U.  S.  v.  Dunbar, 
67  Fed.  783,  14  C.  C.  A.  639;  Riley  v.  U.  S., 
66  Fed.  741;  Oppenheimer  v.  U.  S.,  66  Fed. 
740:  In  re  Zeimer,  66  Fed.  740;  Tiffany  v. 
U.  S.,  66  Fed.  737 ;  Tiffany  v.  U.  S.,  66  Fed. 
736;  In  re  Steiner,  66  Fed.  726;  U.  S.  v. 
Curlev,  66  Fed.  720;  Oppenheimer  v.  U.  S., 
66  Fed.  52,  13  C.  C.  A.  327  ;  White  v.  U.  S., 
65  Fed.  788;  Bredt  v.  U.  S.,  65  Fed.  490; 
Lowenthal  v.  U.  S.,  65  Fed.  420;  Durand  v. 
Schulze,  61  Fed.  819,  10  C.  C.  A.  97;  Gold- 
berg V.  U.  S.,  61  Fed.  91,  9  C.  C.  A.  380; 
Johnson  v.  Johnston,  60  Fed.  618;  Durand 
V.  Green,  60  Fed.  392;  In  re  Mills,  56  Fed. 
820;  In  re  John  Russell  Cutlery  Co.,  56  Fed. 
221;  Baumgarten  v.  Magone,  50  Fed.  69; 
U.  S.  V.  Patton,  46  Fed.  461;  U.  S.  v.  Sem- 
mer,  41  Fed.  324;  Foppes  v.  Magone,  40  Fed. 
570;  United  Nickel  Co.  v.  Pendleton,  15 
Fed.  739;  May  v.  Simmons,  4  Fed.  499; 
U.  S.  V.  Weedon,  3  Fed.  623,  4  Hughes  450; 
Pratt  V.  Rosenfeld,  3  Fed.  335,  18  Blatchf. 
234;  Adams  v.  Bancroft,  2  Fed.  Cas.  No.  44, 
3  Sumn.  384;  Baxter  v.  Maxwell,  2  Fed.  Cas. 
No.  1,126,  4  Blatchf.  32;  hi  re  Chandler,  5 
Fed.  Cas.  No.  2,591,  1  Lowell  478;  Lennig  v. 
Maxwell,  15  Fed.  Cas.  No.  8,243,  3  Blatchf. 
125;  Merrill  t*.  Yeomans,  17  Fed.  Cas.  No. 
9,472,  1  Ban.  &  A.  47,  Holmes  331;  Sill  v. 
Lawrence,  22  Fed.  Cas.  No.  12,850,  1  Blatchf. 
605;  Thorp  v.  Lawrence,  23  Fed.  Cas.  No. 
14,005,  1  Blatchf.  351;  U.  S.  v.  Sarchet,  27 
Fed.  Cas.  No.  16,224,  Gilp.  273. 

England.— Merrill  r.  Wilson,  [1901]  1 
K.  B.  35,  65  J.  P.  53,  70  L.  J.  K.  B.  97,  83 
L.  T.  Rep.  N.  S.  490,  49  W^kly.  Rep.  161; 
Rex  V.  Wheeler,  2  B.  &  Aid.  345,  20  Rev.  Rep. 
465;  Whymper  v.  Harney,  18  C.  B.  N.  S. 
243,  11  Jur.  N.  S.  269,  34  L.  J.  M.  C.  113, 
11  L.  T.  Rep.  N.  S.  711,  13  Wkly.  Rep.  440, 
114  E.  C.  L.  243;  Parker  v.  Great  Western 
R.  Co.,  6  E.  &  B.  77,  2  Jur.  N.  S.  325,  25 
L.  J.  Q.  B.  209,  4  Wklv.  Rep.  365,  88  E.  C.  L. 
76 ;  Boulton  v.  Bull,  '2  H.  Bl.  463,  3  Rev. 
Rep.  439;  Morgan  f.  Seaward,  1  Jur.  527,  6 
L.  J.  Exch.  153,  M.  &  H.  55,  2  M.  &  W.  544. 

See  also  Customs  Duties,  12  Cyc.  1118- 
1126. 

40.  Liability  of  manufacturer  to  pay  li- 
cense-fee see  Licenses,  25  Cyc.  p.  593  et  seq. 


MAN  UFA  C TUBES 


[26  Cyc]  527 


engaged  in  working  raw  materials  into  wares  suitable  for  use."^^  "Manufac- 
turer "  is  distinguishable  from  "  mechanic  "  or  "  tradesman,"  and  has  been  held, 
under  statute,  to  be  identical  with  producer." 

D.  Manufacturing'  Corporation^— l.  In  General.  The  test  of  what  is  or 
is  not  a  manufacturing  corporation  is,  what  is  the  business  of  the  corporation ; 
whether  that  business  is  a  manufacture  or  not.  What  that  business  is  the  courts 
usually  determine :  (1)  By  consulting  the  charter  of  the  company  to  ascertain  its 
powers,  and  (2)  by  considering  whether  the  manufacturing  power,  if  any,  is  a 
business  in  itself  or  merely  incidental  to  some  other.^^    A  corporation  may  be  a 


41.  Consumers'  Brewing  Co.  r.  Norfolk,  101 
Va.  171,  43  S.  E.  33G ;  Webster  Diet,  [quoted 
in  People  v.  New  York  Floating  Dry  Dock 
Co.,  11  Abb.  N.  Cas.  (N.  Y.)  40,  42,  63  How. 
Pr.  451]. 

"  Manufacturer "  is   otherwise  defined  as 

one  who  is  engaged  in  the  business  of  work- 
ing raw  materials  into  wares  suitable  for  use, 
who  gives  new  sliapes,  new  qualities,  new 
combinations,  to  matter  which  has  already 
gone  through  some  artificial  process.  A 
manufacturer  prepares  the  original  substance 
for  use  in  different  forms.  He  makes  to  sell 
and  stands  between  the  original  producer  and 
the  dealer  and  the  first  consumer,  depending 
for  his  profit  on  the  labor  which  he  bestows 
on  the  raw  materials.  State  v.  Dupre,  42  La. 
Ann.  561,  7  So.  727  [quoting  New  Orleans  v. 
Le  Blanc,  34  La.  Ann.  596]  ;  New  Orleans  v. 
Ernst,  35  La.  Ann.  746.  See  also  State  r. 
American  Sugar  Refining  Co.,  108  La.  603,  32 
So.  965. 

The  test. —  In  determining  whether  or  not 
a  given  person  is  a  manufacturer,  the  courts 
first  ascertain  in  what  his  business  consists, 
then,  whether  or  not  that  business  is  manu- 
facture, and  the  cases  as  to  what  is  manu- 
facture are  all  applicable  pro  tanto  to  the 
question ;  but  every  person  who  manufactures 
is  not  a  manufacturer ;  the  manufacture  may 
be  merely  incidental  to  another  business. 
Thus,  while  a  farmer  who  makes  articles  from 
his  produce  undoubtedly  manufactures  them, 
he  is  not  a  manufacturer  for  his  business  is 
to  produce  the  raw  material  and  the  manu- 
facture is  not  in  his  case  a  business  by  itself 
but  only  an  incident  to  his  farming.  In  re 
Chandler,  5  Fed.  Cas.  No.  2,591,  1  Lowell  478. 
And  see  supra,  I,  B,  2,  d,  (i)-(vii)  ;  I,  B, 
2,  e. 

The  term  "  manufacturer  "  "  applies  both 
to  him  who  actually  makes  .  .  .  and  to  him 
who  causes  ...  to  be  made."  Hancock  r. 
State,  114  Ga.  439,  441,  40  S.  E.  317. 

A  member  of  a  firm  engaged  in  manufac- 
ture is  thereby  a  manufacturer  himself.  U.  S. 
f.  Weedon,  3^  Fed.  623,  4  Hughes  450. 

A  corporation  engaged  in  manufacturing  is 
a  manufacturer.  State  v.  A.  W.  Wilber's 
Sons  Lumber,  etc.,  Co.,  51  La.  Ann.  1223,  26 
So.  106. 

Person  not  owning  manufacturing  plant. — 

One  skilled  in  manufacture,  who  contributes 
his  skill  and  labor  to  a  manufacturing  in- 
dustry, designing  the  works  and  overseeing 
the  labor,  is  a  manufacturer  within  the  mean- 
ing of  the  trade-mark  law  and  as  such  en- 


titled to  a  trade-mark,  although  he  does  not 
own  the  whole  capital.  William  Rogers  Mfg. 
Co.  V.  Simpson,  54  Conn.  527,  9  Atl.  395 ; 
^Nleriden  Britannia  Co.  v.  Parker,  39  Conn. 
450,  12  Am.  Rep.  401.  Under  a  Minnesota 
statute  defining  manufacturer  as  one  who 
purchases  and  receives  or  holds  personal  prop- 
erty of  any  description  for  the  purpose  of 
adding  to  the  value  thereof  by  any  process  of 
manufacture,  refining,  or  by  a  combination 
of  dift'erent  materials,  with  a  view  of  making 
gain  or  profit  by  so  doing,  it  was  held  that 
one  need  not  own  nor  operate  the  manufac- 
turing plant  in  order  to  constitute  him  a 
manufacturer.  State  v.  Clarke,  64  Minn.  556, 
67  N.  W.  1144. 

42.  Atwood  V.  De  Forest,  19  Conn.  513, 
518,  where  it  was  held  that  persons  "carry- 
ing on  the  business  of  manufacturing  for  sale 
in  the  market,  without  reference  to  the  sup- 
ply of  the  community  wdiere  their  establish- 
ment is  located,  a  particular  article,  as 
german-silver  spectacles  .  .  .  are  manufactur- 
ers, and  not  tradesmen;"  so  that  their  tools 
so  used  are  not  exempt  from  attachment,  and 
where  the  court  said :  "  If  it  be  said,  that 
the  distinction  between  a  mechanic  and  a 
manufacturer,  is  not  as  precise  as  is  desir- 
able; and  that  there  is  difficulty  in  determin- 
ing to  which  class  certain  individuals  belong; 
especially,  in  cases  where  men  are  engaged  in 
both  the  business  of  a  mechanic,  as  well  as 
in  that  of  a  manufacturer;  the  answer  is, 
tlie  difficulty  is  not  in  the  distinction  itself ; 
that  seems  to  be  precise  enough;  but  it  is  m 
the  application  of  the  distinction  to  particu- 
lar facts." 

43.  Hancock  r.  State,  114  Ga.  439,  441,  40 
S.  E.  317,  where  it  was  said:  "  We  hold  that 
the  word  '  producer,'  as  used  in  the  special 
act  [an  act  prohibiting  the  sale  of  intoxi- 
cating liquors  with  an  exception  in  favor  of 
the  producer],  is  identical  in  meaning  with 
'  manufacturer. 

44.  Corporations  generally  see  Corpora- 
tions, 10  Cyc.  1. 

45.  See  cases  cited  infra,  this  note.  And 
see  Corporations,  10  Cvc.  102;  and  supra, 
I,  B,  2,  d,  (I) -(VII)  ;  I,  B,  2,  e. 

"The  character  of  the  company  depends 
upon  the  business  which  it  actually  does,  and 
not  simply  upon  the  name  which  it  bears," 
and  the  so-called  steam  power  company, 
which  is  in  fact  a  real  estate  corporation,  and 
manufactures  steam  only  to  supply  its  own 
tenants,  thus  improving  the  leasing  value  of 
its  realty,  is  not  a  manufacturing  corpora- 
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manufacturing  company  as  to  one  of  its  230wers  or  industries  and  not  as  to 
another."^^ 

2.  *' Exclusively  Manufacturing  Corporation  ;  "  *' Wholly  Engaged  in  Manufac- 
turing." Tiiese  terms  as  used  in  statutes  do  not  altogether  preclude  the  conduct, 
by  a  corporation,  of  operations  which  are  not  in  themselves  manufacture,  pro- 
vided manufacturing  is  the  business  of  the  company  and  such  other  operations 
are  merely  incidental  thereto.^^ 


tion.  Com.  v.  Arrott  Mills  Co.,  145  Pa.  St. 
69,  22  Atl.  243. 

A  laundry  company  is  not  a  manufacturing 
corporation,  within  the  Bankruptcy  Act. 
(Muir  V.  Samuels,  110  Ky.  605,  62  S.  W. 
481,  23  Ky.  L.  Rep.  14;  In  re  White  Star 
Laundry  Co.,  117  Fed.  570),  even  if  it  manu- 
factures soaps  and  dyes,  necessary  for  its 
own  use  in  the  business  of  bleaching  fabrics 
(Com.  V.  Keystone  Laundry  Co.,  203  Pa.  St. 
289,  52  Atl.  326). 

Mining  and  smelting  companies. —  A  corpo- 
ration which  derives  most  of  its  profits  from 
smelting  ore,  employing  in  the  operation  of 
its  smelter  twelve  or  fourteen  men,  was  held 
to  be  a  manufacturing  corporation  within  the 
meaning  of  the  Bankruptcy  Act  of  1898,  al- 
though it  mined  the  ore  so  smelted  itself, 
employing  two  or  three  men  only  for  that 
purpose,  and  incidentally  conducted  a  store 
and  boarding-house  for  its  employees.  In  re 
Tecopa  Min.,  etc.,  Co.,  110  Fed.  120.  See  also 
In  re  White  Star  Laundry  Co.,  117  Fed.  570; 
In  re  Woodside  Coal  Co.,  105  Fed.  56;  In  re 
Elk  Park  Min.,  etc.,  Co.,  101  Fed.  422,  4  Am. 
Bankr.  Pep,  131.  Compare  In  re  Pollins 
Gold,  etc.,  Min.  Co.,  102  Fed.  982.  But  in 
People  V.  Horn  Silver  Min.  Co.,  105  N.  Y.  76, 
82,  11  N.  E.  155,  it  appeared  that  a  corpora- 
tion was  organized  to  conduct  a  business  of 
mining  in  Utah  and  engfiged  also  in  reducing 
the  ore  which  it  mined  to  bullion  in  Utah, 
which  bullion  it  then  shipped  to  its  refinery 
at  Chicago  and  there  refined,  and  afterward 
shipped  to  the  United  States  assay  office  in 
New  York,  where  the  silver  was  further  re- 
fined to  standard  bars  at  the  expense  of  the 
company,  this  being  the  only  manufacture,  if 
any,  carried  on  by  it  in  New  York.  The 
court  held  that  it  was  not  a  manufacturing 
corporation  in  New  York,  even  if  it  could  be 
regarded  as  such  in  Utah,  saying :  "  Accord- 
ing to  common  comprehension  and  the  ordi- 
nary use  of  language,  the  process  of  refining 
this  bullion  at  the  assay  office  was  not  a 
manufacture,  and  the  assay  office  was  not  a 
manufacturing  establishment.  But  whether 
it  was  or  not,  the  defendant  which  employed 
the  assay  office  for  a  compensation  to  refine 
the  bullion  was  not  itself  engaged  in  the 
manufacture.  It  was  no  more  a  manufacturer 
than  a  farmer  is  who  takes  his  grain  to  the 
grist-mill  to  be  ground  into  flour,  for  a  part 
of  the  grain  or  a  money  compensation,  or  who 
takes  his  wool  to  a  cloth  manufacturer  to  be 
made  into  cloth  for  a  compensation,  and  then 
to  be  returned  to  him.  A  railroad  company 
may  manufacture  all  its  cars  and  engines, 
and  yet  it  cannot  be  properly  classified  as  a 
manufacturing  company."    A  mining  corpo- 
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ration  is  not  a  manufacturing  corporation 
within  the  meaning  of  a  constitutional  pro- 
vision exempting  from  double  liability  the 
stock-holders  of  manufacturing  corporations. 
Cowling  r.  Zenith  Iron  Co.,  65  Minn.  263,  68 
N.  W.  48,  60  Am.  St.  Rep.  471,  33  L.  R.  A. 
508.  See  also  Byers  v.  Franklin  Coal  Co., 
106  Mass.  131;  Com.  v.  Juniata  Coal  Co.,  157 
Pa.  St.  507,  27  Atl.  373,  22  L.  R.  A.  232; 
Com.  V.  Pottsville  Iron,  etc.,  Co.,  157  Pa.  St. 
500,  27  Atl.  371,  22  L.  R.  A.  228. 

A  waterworks  company  is  not  a  manufac- 
turing company.  Kentucky  Lead,  etc.,  Co.  v. 
New  Albany  Water-Works,  62  Ind.  63;  Dud- 
ley V.  Jamaica  Pond  Aqueduct  Corp.,  100 
Mass.  183. 

A  company  which  publishes  a  newspaper, 

but  does  not  own  or  operate  any  plant  for 
that  purpose,  merely  employing  an  agent  to 
oversee  the  work  done  by  a  contractor,  is  not 
a  manufacturing  corporation.  People  v.  Rob- 
erts, 155  N.  Y.  1,  49  N.  E.  248.  But  see 
Hendy  v.  Soule,  11  Fed.  Cas.  No.  6,359,  1 
Deady  400. 

A  corporation  whose  principal  business  is 
to  own  patents  and  license  other  corporations 
to  use  them  is  not  a  manufacturing  corpora- 
tion, within  the  tax  laws.  People  v.  Camp- 
bell, 88  Hun  (N.  Y.)  530,  34  N.  Y.  Suppl. 
713  Yi'eversed  on  other  grounds  in  148  N.  Y. 
759,  43  N.  E.  177,  where,  however,  it  was 
held  that  the  finding  of  the  controller,  on 
the  point  above  stated,  was  conclusive]. 

A  corporation  whose  business  is  mixing  tea, 
and  roasting,  grinding,  and  mixing  coffee  is 
not  a  manufacturing  corporation,  because  it 
does  not  produce  a  new  article  different  from 
the  material  on  which  it  operates.  People  v. 
Roberts,  145  N.  Y.  375,  40  N.  E.  7. 

46.  Press  Printing  Co.  v.  State  Bd.  of  As- 
sessors, 51  N.  J.  L.  75,  16  Atl.  173;  Winona 
First  Nat.  Bank  v.  Winona  Plow  Co.,  58 
Minn.  167,  59  N.  W.  997;  Com.  v.  Juniata 
Coke  Co.,  157  Pa.  St.  507,  27  Atl.  373,  22 
L.  R.  A.  232. 

47.  In  determining  whether  or  not  these 
terms  apply,  the  courts  consider  the  purposes 
set  forth  in  the  charter  of  the  company. 
Thus  a  corporation  may  be  authorized  to 
manufacture  and  sell  certain  products,  in 
which  case  the  sale,  being  an  incident  to  the 
manufacture,  does  not  exclude  it  from  the 
class  of  "  exclusively  manufacturing  corpo- 
rations." On  the  other  hand  it  may  be  au- 
thorized to  manufacture,  buy  and  sell,  or  to 
deal  in  and  manufacture,  in  which  case  it  is 
not  an  exclusively  manufacturing  corpora- 
tion. Or  it  may  be  authorized  to  furnish, 
alone,  and  while  that  may  include  the  power 
of   manufacturing   what   it   furnishes,  yet. 
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E.  Manufacturing*  Establishment. 

ment"  includes  the  whole  plaiit.''^ 

since  manufacture  is  not  stated  in  its  charter 
as  its  purpose,  it  cannot  be  regarded  as  a 
corporation  "  organized  exclusively  for  the 
purpose  of  manufacturing."  In  every  such 
case  it  is  necessary  to  consider  the  particular 
statute  with  reference  to  which  the  question 
arises.  See  the  statutes  of  the  several  states ; 
and  cases  cited  infra,  this  note. 

A  corporation  formed  "to  furnish  light, 
heat  and  power  for  public  and  private  uses  " 
is  not  "  organized  for  purely  manufacturing 
purposes,"  for,  although  it  manufactures 
electricity  which  it  furnishes,  the  purpose  of 
its  organization  is  the  test,  and  that  must  be 
gathered  from  the  charter,  which  does  not 
mention  manufacturing  but  only  furnishing, 
Evanston  Electric  Illuminating  Co.  v.  Kocher- 
sperger,  175  111.  26,  51  N.  E.  719. 

A  corporation  authorized  to  manufacture 
and  deal  in  azotine  and  other  fertilizing  ma- 
terials, grease  and  stearin,  is  not  organized 
for  the  purpose  of  carrying  on  a  manufactur- 
ing business  exclusively.  Commercial  Bank 
r.  Azotine  Mfg.  Co.,  06  Minn.  413,  69  N.  W. 
217. 

A  company  authorized  only  to  engage  in 
the  business  of  "manufacturing  lager  beer 

and  other  malt  liquors,  and  selling  the  same, 
together  with  such  other  business  as  may  be 
incidental  thereto,"  is  a  manufacturing  cor- 
poration, as  disposing  of  its  product  is  merely 
incidental  to  manufacturing.  Hastings  Malt- 
ing Co.  V.  Iron  Range  Brewing  Co.,  65  Minn. 
28,  67  N.  W.  652  [distinguishing  Winona 
First  Nat.  Bank  v.  Winona  Plow  Co.,  58 
Minn.  167,  59  N.  W.  997,  on  the  ground  that 
the  corporation  there  in  question  was  au- 
thorized to  purchase  and  sell  as  well  as  to 
manufacture]. 

A  corporation  authorized  not  only  to  distil 
and  manufacture,  but  also  to  buy,  sell,  and 
deal  in  liquors,  is  not  organized  for  the  pur- 
pose of  carrying  on  an  exclusively  manufac- 
turing business.  St.  Paul  Barrel  Co.  v.  Min- 
neapolis Distilling  Co.,  62  Minn.  448,  64 
N.  W.  1143. 

A  company  authorized  to  manufacture  and 
do  other  business  is  not  "  organized  for  the 
purpose  of  carrying  on  an  exclusively  manu- 
facturing business "  ( Mohr  v.  Minnesota 
Elevator  Co.,  40  Minn.  343,  41  K  W.  1074; 
State  V.  Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  41  N.  W.  1020,  3  L.  R.  A.  510), 
although  it  actually  does  nothing  but  manu- 
facture (Winona  First  Nat.  Bank  v.  Winona 
Plow  Co.,  58  Minn.  167,  59  N.  W.  997 ;  Dens- 
more  V.  Shepard,  46  Minn.  54,  48  N.  W.  528, 
681;  Arthur  v.  Willius,  44  Minn.  409,  46 
N.  W.  851). 

Wholly  engaged  in  manufacture. —  Under 
N.  Y.  Laws  ( 1890 ) ,  c.  522,  providing  for  a 
franchise  tax  upon  corporations,  and  making 
exception  in  case  of  "  companies  wholly  en- 
gaged in  manufacture,"  it  was  held  that  a 
corporation  engaged  in  manufacture  and  in 
other  business  as  well  was  not  protected  by 
[34] 


The  term  "manufacturing  establish- 


the  exception,  which  is  limited  to  corpora- 
tions whose  corporate  business  is  exclusively 
that  of  manufacture,  and  that  the  capital 
employed  in  manufacture,  as  well  as  that 
employed  in  other  business,  is  subject  to  the 
tax.  People  v.  Roberts,  158  N.  Y.  168,  52 
N.  E.  1104.  A  corporation  engaged  in  manu- 
facturing in  New  York  and  also  purchasing 
and  selling  supplies  of  the  kind  in  which  it 
deals,  but  not  manufactured  by  it,  as  au- 
thorized by  its  charter,  is  not  "  wholly  en- 
gaged in  carrying  on  manufacture  within  this 
state."  People  v.  Campbell,  145  N.  Y.  587, 
40  N.  E.  239.  See  also  People  v.  Roberts,  158 
N.  Y.  162,  52  N.  E.  1102.  But  where  a  New 
York  corporation  organized  under  the  Gen- 
eral Manufacturing  Act  was  engaged  to  some 
extent  in  the  ultra  vires  act  of  dealing  in 
products  not  manufactured  by  itself,  but 
necessary  to  completing  its  stock  in  trade,  it 
was  held  that  since  it  was  strictly  a  manu- 
facturing corporation,  it  was  exempt  from 
taxation  as  to  the  capital  employed  in  its 
manufacturing  business,  but  rightly  taxed  as 
to  that  part  invested  in  other  business.  Peo- 
ple V.  Campbell,  144  N.  Y.  166,  38  N.  E.  990. 
See  also  People  r.  Roberts,  51  N.  Y.  App. 
Div.  77,  64  N.  Y.  Suppl.  494. 

48.  See  Teaff  r.  Hewitt,  1  Ohio  St.  511, 
535,  59  Am.  Dec.  634  (where  it  is  said:  "A 
manufacturing  establishment  including  all  its 
essential  parts,  may  unite  in  the  same  pursuit 
and  for  producing  the  same  result,  portions 
of  real  estate  with  articles  of  personal  prop- 
erty, retaining  all  the  essential  qualities  of 
chattels");  Memphis  Gaslight  Co.  v.  State, 
6  Coldw.  (Tenn.)  310,  312,  98  Am.  Dec.  452 
(where  it  is  said:  "In  order  that  a  par- 
ticular article  or  class  of  articles  should  con- 
stitute a  part  of  a  manufacturing  establisli- 
ment,  it  is  not  essential  that  they  be  actually 
employed  in  the  process  of  manufacture.  The 
establishment  includes,  also,  all  the  usual 
and  necessary  appliances  for  storing,  measur- 
ing, weighing,  packing,  and  delivering  the 
manufactured  article,  after  the  process  of 
manufacture  is  completed"). 

The  term  has  been  held  to  include:  A  flour 
mill  (Carlin  v.  Western  Assur.  Co.,  57  Md. 
515,  40  Am.  Rep.  440.  See  also  Lamborn  v. 
Bell,  18  Colo.  346,  32  Pac.  989,  20  L.  R.  A. 
241),  gas-pipes  laid  through  streets  and 
owned  by  a  gas  company,  as  part  of  the  "  es- 
tablishment "  (Memphis  Gaslight  Co.  v.  State, 
6  Coldw.  (Tenn.)  310,  98  Am.  Dec.  452), 
and  real  estate  bought  and  reasonably  neces- 
sary for  the  erection  and  operation  of  such 
"  establishment "  ( Franklin  Needle  Co.  r. 
Franklin,  65  N.  H.  177,  18  Atl.  318).  In 
Bogard  v.  Tyler,  55  S.  W.  709,  710,  21  Ky.  L. 
Rep.  1452,  it  was  held  that  where  a  statute 
providing  for  lien  in  favor  of  persons  furnish- 
ing labor  and  materials  to  a  "  manufacturing 
establishment "  is  relied  on,  there  must  be  a 
manufacturing  establishment  and,  under  the 
evidence  in  the  case,  as  the  sawmill  was  en- 
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F.  Manufactory ;  Factory.  "  Manufactory  "  and  "  factory  "  are  different 
forms  of  the  same  word.^^  "  Manufactory  "  lias  been  defined  as  "  a  house  or  place 
where  anything  is  manufactured,"  and  "  factory,"  as  "  a  building,  or  collection 
of  buildings,  appropriated  to  the  manufacture  of  goods."  But  a  manufactory  is 
something  more  than  a  building.^^  It  includes  not  only  the  building  but  the 
machinery  necessary  to  produce  the  particular  goods  manufactured  and  the 
engines  or  other  power  necessary  to  propel  such  machinery.^'^  It  seems,  however, 
that  mechanical  power  and  machinery  are  not  always  essential  to  the  existence  of 
a  factory.^*    A  single  factory  may  include  several  buildings.^^    Factory  is  not 


gaged  in  maimfacturing  lumber  for  the  mar- 
ket, there  was  such  establishment. 

Employment  of  children  by  manufacturing 
establishment  see  Infants,  22  Cyc,  526  note 
29. 

"  Manufacturing  purposes." —  A  covenant  to 
use  property  for  "  manufacturing  purposes  " 
would  imply  the  right  to  use  it  for  all  pur- 
poses incident  to  such  object.  Madore's  Ap- 
peal, 129  Pa.  St.  15,  17  Atl.  804. 

49.  Schott  f.  Harvey,  105  Pa.  St.  222,  227, 
51  Am.  Rep.  201,  where  it  is  said:  "The 
word  factory  is  a  contraction  of  manufac- 
tory." 

50.  Webster  Diet,  [quoted  in  Halpin  v.  In- 
surance Co.  of  North  America,  120  N.  Y.  73, 
77,  23  N.  E.  989,  8  L.  R.  A.  79]. 

51.  Webster  Diet,  [quoted  in  Liebenstein  i;. 
Baltic  F.  Ins.  Co.,  45  111.  301,  303;  Schott  v. 
Harvey,  105  Pa.  St.  222,  227,  51  Am.  Rep. 
201]. 

It  is  otherwise  defined  as  "  a  building,  the 
main  or  principal  design  or  use  of  which  is  to 
be  a  place  for  producing  articles  as  products 
of  labor."  Franklin  F.  Ins.  Co.  v.  Brock,  57 
Pa.  St.  74,  82. 

The  manufacture  of  drugs  in  a  laboratory 
by  a  wholesale  drug  company,  not  amounting 
to  one-half  per  cent  of  the  trade,  has  been 
regarded  as  merely  incidental  to  the  trade 
and  not  sufficient  to  show  that  the  company 
was  operating  a  factory  within  the  meaning 
of  an  ordinance  requiring  fire-escapes.  Her- 
nisehel  i\  Texas  Drug  Co.,  26  Tex.  Civ.  App. 
1,  61  S.  W.  419. 

52.  Schott  V.  Harvey,  105  Pa.  St.  222,  51 
Am.  Rep.  201. 

53.  Schott  V.  Harvey,  105  Pa.  St.  222,  51 
Am.  Rep.  201.  See  Teaff  r.  Hewitt,  1  Ohio 
St.  511,  536,  59  Am.  Dec.  634,  where  it 
is  said :  "  It  is  true,  that  where  a  manu- 
factory or  a  mill  is  conveyed  or  delivered,  by 
any  general  name  or  description  which  em- 
braces all  its  essential  parts  as  such  manu- 
factory or  mill,  the  machinery  and  all  the 
necessary  parts  of  the  establishment  pass, 
whether  affixed  to  the  freehold  or  not."  And 
see  Fire  Insurance,  19  Cyc.  666,  text  and 
note  65. 

"A  starch  manufactory  substantially  in- 
cludes the  fixtures,  etc.,  necessary  to  the  proc- 
esses of  such  manufacture."  Peoria  M.  &  F. 
Ins.  Co.  V.  Lewis,  18  Til.  553,  562. 

It  seems  the  term  "  flax  factory  "  is  broad 
enough  to  cover  machinery  for  the  manu- 
facture of  rope  when  a  usual  part  of  the 
business  of  the  flax  factory  and  the  introduc- 
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tion  of  such  machinery  is  not  an  increase 
of  the  hazard  in  insurance  on  a  flax  factory. 
Aurora  F.  Ins.  Co.  v.  Eddy,  55  111.  213. 

'*  The  term  *  factories '  embraces  the  fixed 
machinery  necessary  to  operate  the  factories, 
and  the  reason  is,  that  without  such  neces- 
sary machinery,  the  buildings  would  not  in 
fact  be  factories.  A  building  is  no  more  a 
factory  without  machinery,  than  machinery 
would  be  a  factory  without  a  building." 
Mayhew  i\  Hardesty,  8  Md.  479,  495.  In 
this  case  it  was  so  held,  concerning  the  term 
as  used  in  a  covenant  in  a  lease,  to  keep  a 
factory  insured. 

54.  See  Hernischel  v.  Texas  Drug  Co.,  26 
Tex.  Civ.  App.  1,  4,  61  S.  W.  419,  where 
it  is  said :  "  In  Black's  L.  Diet,  the  word 
factory  is  thus  defined :  '  In  the  English  law 
the  term  includes  all  buildings  or  premises 
wherein,  or  within  the  close  or  curtilage  of 
which,  steam,  water,  or  any  mechanical  power 
is  used  to  move  or  work  any  machinery  em- 
ployed in  preparing,  manufacturing,  or  finish- 
ing cotton,  wool,  hair,  silk,  hemp,  or  tow. 
Later  this  definition  was  extended  to  other 
manufacturing  places.'  The  American  legal 
definition  of  the  word  is  practically  the 
same.  We  do  not  understand,  however, 
that  its  meaning  is  confined  to  such  enter- 
prises as  use  machinery  and  mechanical 
power,  especially  in  construing  the  ordinance 
in  question.  The  rule  should  not  extend  be- 
yond the  reason  for  its  application,  but 
should  extend  at  least  that  far.  There  are 
doubtless  enterprises  in  this  country  using 
no  machinery  of  any  sort,  and  yet,  in  the 
strictest  sense,  coming  within  the  proper 
definition  of  '  factory.'  Such,  for  instance, 
are  cigar  factories,  or  factories  where  gar- 
ments are  made,  and  in  each  of  which  a 
large  number  of  employes  may  be  engaged 
in  a  single  building  or  a  small  space." 

55.  Liebenstein  v.  Baltic  F.  Ins.  Co.,  45  III. 
301,  303,  where  it  is  said:  "The  word 
'  factory '  does  not  necessarily  mean  a  single 
building  or  edifice,  but  may  apply  to  several, 
where  they  are  used  in  connection  with  each 
other,  for  a  common  purpose,  and  stand  to- 
gether in  the  same  inclosure.  This  is  popu- 
lar usage,  and  also  that  of  the  lexicograph- 
ers." 

Where  one  of  two  buildings  is  specified  by 
further  description. —  Where  there  w^ere  two 
buildings  which  might  both  have  been  in- 
cluded under  the  single  term  as  one  "  manu- 
factory," but  an  insurance  policy  specified 
one  of  them  by  further  description,  it  was 
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synonymous  with  mill,  the  former  being  a  general  term,  while  the  latter  is  a  spe- 
cific term,^^  and  a  factory  may  contain  several  mills.^"^  Yarioiis  establishments 
have  been  held  to  be  factories  or  manufactories  under  certain  statutes,^^  and  the 
statutory  meaning  is  sometimes  wider  than  the  common  detinition.^^  The  deed 
of  a  "  factory  "  passes  the  land  on  which  it  stands,  and  the  water  privilege,  if  any, 
therewith  ^  and,  it  has  been  held,  the  machinery  and  other  articles  essential  to  the 
factory  but  the  machinery  in  a  factory  is  not  always  necessarily  a  part  of  it  so 
as  to  pass  by  the  term.^^  A  deed  of  land  "  on  which  is  a  factory"  does  not 
include  personalty,  although  essential  to  the  factory. Machinery  alone  does 


held  that  the  term  "  manufactory "  did  not, 
in  that  case,  include  both.  Liebenstein  v. 
^tna  Ins.  Co.,  45  111.  303. 

56.  Thomas  v.  Troxel,  2G  Ind.  App.  322,  50 
N.  E.  683. 

Mills  generally  see  Mills. 

57.  Thomas  v.  Troxel,  26  Ind.  App.  322,  59 
N.  E.  683. 

58.  See  cases  cited  infra,  this  note. 

A  concern  carrying  on  the  business  of  manu- 
facturing for  sale  in  the  market,  without 
reference  to  the  supply  of  the  local  com- 
munity, of  a  particular  article,  "  is  a  factory 
and  not  a  mechanic's  shop."  Atwood  v. 
De  Forest,  19  Conn.  513. 

"  Factory  "  or  "  work  shop  "  is  defined  in 
an  act  to  regulate  the  manufacture  of  cloth- 
ing, wearing  apparel  and  other  articles,  and 
providing  for  an  eight  hour  day  of  labor,  etc., 
as  "  any  place  where  goods  or  products  are 
manufactured  or  repaired,  cleaned  or  sorted, 
in  whole  or  in  part,  for  sale  or  for  wages." 
Ritchie  v.  People,  155  111.  98,  40  N.  E.  454, 
46  Am.  St.  Rep.  315,  29  L.  R.  A.  79. 

Sawmills. —  It  has  been  intimated  in  one 
decision  that  sawmills  are  "  manufactories." 
State  V.  A.  W.  Wilbert's  Sons  Lumber,  etc., 
Co.,  51  La.  Ann.  1223,  26  So.  106  (holding 
that  sawmill  operators  were  manufacturers 
within  a  constitutional  exemption  from 
license-tax)  ;  Plaquemine  Lumber,  etc.,  Co.  v. 
Browne,  45  La.  Ann.  459,  12  So.  485.  Com- 
pare Jones  V.  Raines,  35  La.  Ann.  996  [dis- 
tinguished in  State  v.  A.  W.  Wilbert's  Sons 
Lumber,  etc.,  Co.,  51  La.  Ann.  1223,  26  So. 
106],  holding  that  sawmills  are  not  exempt 
from  taxation  under  a  constitutional  pro- 
vision exempting  from  taxation  "  the  capital, 
machinery,  and  other  property  employed  in 
the  manufacture  of  .  .  .  furniture  and  other 
articles  of  wood." 

An  annexed  building  commonly  called  an 
"  ashery  "  and  used  since  its  erection  for  the 
purpose  of  depositing  ashes  therein  and  con- 
verting the  same  into  potash  is  a  factory 
within  the  meaning  of  a  statute  providing 
against  burglary.  Blackford  r.  State,  11 
Ohio  St.  327. 

A  shoemaker's  shop  where  boots  and  shoes 
are  made  for  customers,  and  a  small  stock 
of  ready-made  goods  and  misfits  carried 
incidentally,  has  been  held  to  be  a  manu- 
factory within  the  meaning  of  an  act  giving 
mechanics  employed  in  manufactories  a  pref- 
erence for  wages  for  six  months  next  pre- 
ceding an  assignment  for  creditors,  no  dis- 
tinction being  taken  between  a  manufacturing 
principally  for  customers  and  manufacturing 


for  sale  generally.  Allen's  Estate,  2  Pa. 
Dist.  87. 

Ice-house. —  Interpreting  a  New  York  stat- 
ute in  which  "  factory "  was  defined  as  in- 
cluding also  "  a  mill,  workshop  or  other  man- 
facturing  or  business  establishment  where 
one  or  more  persons  are  employed  at  labor," 
the  court  said :  "  We  think  that  a  com- 
mercial ice  house,  which  is  extensively  equip- 
ped with  machinery,  and  in  which  numerous 
operatives  are  employed,  is  a  factory,  within 
the  meaning  of  the  statute.  The  purpose  of 
the  statute  is  to  throw  a  safeguard  around 
the  workmen  employed  in  business  establish- 
ments where  machinery  is  in  use.  .  .  .  By 
the  statutory  definition,  a  factory  includes, 
not  only  a  manufacturing  establishment,  but 
a  business  establishment  where  one  or  more 
persons  are  employed  at  labor,  and  the  par- 
ticular enumeration  preceding  the  term,  '  or 
other  manufacturing  or  business  establish- 
ment,' is  too  meagre  to  restrict  the  meaning 
of  the  term  by  the  application  of  the  rule 
ejusdem  generis."  Rabe  v.  Consolidated  Ice 
Co.,  113  Fed.  905,  907,  51  C.  C.  A.  535. 

"  Manufactories,"  as  used  in  English  Lands 
Clauses  Act,  see  Eminent  Domain,  15  Cyc. 
606. 

"  Factory  "  as  used  in  mechanics'  lien  acts 

see  Mechanics'  Liens. 

59.  Ritchie  v.  People,  155  111.  98,  40  N.  E. 
454,  46  Am.  St.  Rep.  315,  29  L.  R.  A.  79; 
Rabe  v.  Consolidated  Ice  Co.,  113  Fed.  905,  51 
C.  C.  A.  535. 

60.  See  Allen  v.  Scott,  21  Pick.  (Mass.) 
25,  32  Am.  Dec.  238  [cited  in  Indianapolis, 
etc.,  R.  Co.  r.  Indianapolis  First  Nat.  Bank, 
134  Ind.  127,  33  N.  E.  679],  holding  that 
where  land  was  mortgaged  with  all  the  build- 
ings thereon  except  the  brick  factory,  the 
reservation  excepted  the  land  on  which  the 
factory  stood,  and  the  water  privilege  there- 
with.   And  see  Mills. 

61.  Delaware,  etc.,  R.  Co.  v.  Oxford  Iron 
Co.,  36  N.  J.  Eq.  452,  holding  that  a  mort- 
gage of  a  factory  eo  nomijie  includes  ex  vi  ter- 
mini all  the  machinery  and  other  articles 
essential  to  the  factory.  And  see  Fixtures, 
19  Cyc.  1060,  text  and  note  19;  1063,  text  and 
note  39;  Mills. 

62.  See  Fixtures,  19  Cyc.  1063  note  39; 
Mills. 

63.  Teafr  r.  Hewitt,  1  Ohio  St.  511,  59  Am. 
Dec.  634,  holding  that  the  words  "  on  which 
is  erected  a  woolen  manufactory  "  added  to  the 
description  of  the  mortgaged  premises  by  the 
number  of  the  lot,  etc.,  is  descriptive  of  the 
realty  merely  and  does  not  include  personal 
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not  constitute  a  manufactory.^*  A  "  store "  is  not  a  factory nor  is  a  "  store- 
house," although  used  to  some  extent  for  manufacture.^^  "  Factory  prices,"  in 
the  absence  of  a  different  estabhshed  technical  meaning,  mean  tlie  prices  at  which 
goods  may  be  bought  at  the  f  actories.^*^ 

II.  Acts  and  powers  incidental  to  manufacture. 

A.  In  General.  The  question  what  acts  and  powers  are  incidental  to  manu- 
facture so  far  as  it  concerns  the  business  of  manufacturing  corporations  may  be 
answered  broadly  by  the  general  rule  that  a  corporation  may  acquire  all  such 
property  and  do  all  such  acts  as  are  reasonably  necessary  to  enable  it  to  carry  on 
its  proper  business,^^  and  that  which  is  incidental  to  manufacturing  as  a  corporate 
power  is  also  incidental  to  it  as  carried  on  by  a  natural  person.®^ 

B.  Pupchase  and  Sale.  The  incidents  of  manufacture,  as  such,  apart  from 
those  which  attach  to  business  generally,  consist  in  the  acquisition  of  material  and 
the  disposal  of  the  product.''^ 


property  not  made  part  of  the  realty,  al- 
though essential  to  the  purposes  of  the 
manufactory. 

64.  Halpin  v.  Insurance  Co.  of  North  Amer- 
ica, 120  N.  Y.  73,  23  N.  E.  989,  8  L.  R.  A.  79, 
holding  that  where  in  a  policy  of  insurance 
on  "  machinery  and  apparatus  used  in  the 
business  of  manufacturing  leather  and  mo- 
rocco "  there  was  the  following  clause :  "  If 
a  building  covered  by  this  policy  shall  become 
vacant  or  unoccupied,  or,  if  a  mill  or  manu- 
factory, shall  stand  idle  or  be  run  nights  or 
overtime  .  .  .  this  policy,  if  covering  thereon, 
or  on  property  therein,  shall  .  .  .  cease  and 
determine,"  the  machinery  did  not  consti- 
tute a  "  mill  or  manufactory,"  so  that  its 
standing  idle  did  not  work  a  forfeiture  of  the 
policy.  And  see  Phenix  Ins.  Co.  v.  Holcombe, 
57  Nebr.  622,  78  N.  W.  300,  73  Am.  St.  Eep. 
532,  where  machinery  in  a  factory  was  held 
not  to  be  the  manufacturing  establishment. 

65.  Thurston  v.  Union  Ins.  Co.,  17  Fed. 
127,  129,  holding  that  "  store  fixtures  "  in  an 
express  exception  from  property  insured  under 
policies  on  a  "  building  and  additions,  occu- 
pied for  stores,  and  shoe  factory,"  did  not 
apply  to  the  fixtures  of  the  factory,  the  court 
saying :  "  Store  is  the  American  word  for 
shop  or  warehouse,  and  is  never  applied  to  a 
factory." 

66.  "Franklin  F.  Ins.  Co.  v.  Brock,  57  Pa. 
St.  74,  holding  that  a  building  described  in  a 
policy  of  insurance  as  a  storehouse,  and  used 
as  such,  is  not  a,  manufactory  within  an  ex- 
ception contained  in  such  policy,  although 
some  articles  are  customarily  made  there. 

67.  Whipple  v.  Levett,  29  Fed.  Cas.  No. 
17,518,  2  Mason  89. 

Where  the  wholesale  factory  price  was  ar- 
gued by  one  party  to  mean  the  wholesale 
factory  price  designated  by  the  tariff;  and 
by  the  other  to  mean  other  wholesale  prices 
of  different  grades  of  goods,  according  to  a 
custom  among  cotton  manufacturers  in  Con- 
necticut and  Rhode  Island,  it  was  held  that 
the  question  was  properly  left  to  the  jury. 
Avery  v.  Stewart,  2  Conn.  69,  7  Am.  Dec.  240. 

68.  See  Corporations,  10  Cyc.  1096  et  seq. 
Mining  when  conducted  by  a  corporation 

chiefly  engaged  in  smelting,  which  in  that 


case  was  held  to  be  manufacture,  was  re- 
garded as  an  incident  of  the  smelting  and  not 
as  a  separate  business.  In  re  Tecopa  Min., 
etc.,  Co.,  110  Fed.  120. 

Where  the  main  business  of  a  corporation 
was  the  manufacture  of  a  product  of  chicory 
it  was  held  that  the  other  charter  powers,  to 
plant,  cultivate,  harvest,  store,  purchase,  mar- 
ket, sell,  and  deal  in  chicory,  were  all  inci- 
dental to  the  manufacture.  Bolton  v.  Ne- 
braska Chicory  Co.,  69  Nebr.  681,  96  N.  W. 
148. 

69.  See  In  re  Chandler,  5  Fed.  Cas.  No. 
2,591,  1  Lowell  478,  479,  where  it  was  said 
that  "  in  the  case  of  the  lumber  business,  the 
land  may  be  almost  said  to  be  incident  to  the 
lumber,  which  usually  forms  its  chief  value, 
and  the  manufacture  itself  is  the  main  source 
of  profit,  independently  of  any  cultivation  or 
other  use  of  the  land." 

70.  Hastings  Malting  Co.  r.  Iron  Range 
Brewing  Co.,  65  Minn.  28,  67  N.  W.  652. 

But  the  purchase  or  sale  of  that  which  is 
not  the  product  of  manufacture,  or  does  not 
become  so,  even  though  it  be  a  like  article 
and  convenient  as  an  accessory  to  the  busi- 
ness of  a  manufacturer  in  dealing  with  his 
own  product,  is  not  an  incident  to  his  manu- 
facturing business.  St.  Paul  Commercial 
Bank  v.  Azotine  Mfg.  Co.,  66  Minn.  413,  69 
N.  W.  217;  St.  Paul  Barrel  Co.  v.  Minne- 
apolis Distilling  Co.,  62  Minn.  448,  64  N.  W. 
1143;  Winona  First  Nat.  Bank  v.  Winona 
Plow  Co.,  58  Minn.  167,  59  N.  W.  997;  People 
V.  Roberts,  158  N.  Y.  168,  52  N.  E.  1104; 
People  V.  Roberts,  158  N.  Y.  162,  52  N.  E. 
1102;  People  v.  Campbell,  145  N.  Y.  587,  40 
N.  E.  239;  People  f.  Campbell,  144  N.  Y.  166, 
38  N.  E.  990;  People  v.  Roberts,  51  N.  Y. 
App.  Div.  77,  64  N.  Y.  Suppl.  494. 

Ultra  vires. —  The  purchase  by  a  manufac- 
turing company  of  a  license  to  sell  the  prod- 
uct of  a  foreign  corporation  is  held  to  be 
ultra  vires,  and  the  issue  of  stock  for  that 
purpose  unlaAvful,  Powell  v.  Murray,  3  N.  Y. 
App.  Div.  273,  38  N.  Y.  Suppl.  233  {.affirmed 
in  157  N.  Y.  717,  53  N.  E.  1130].  An  ex- 
ecutory contract  for  the  purchase  of  goods 
by  a  manufacturing  corporation,  for  the  pur- 
pose of  resale,  is  held  to  be  ultra  vires  and 
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C.  Borrowing"  Money.  A  manufacturing  corporation  may,  it  lias  been  held, 
borrow  money  for  the  prosecution  of  its  legitimate  business  and  secure  its  payment 
by  mortgage  independently  of  statute.'^^ 

III.  MANUFACTURER'S  LlEN.^^ 

A.  In  General.  The  law  is  well  settled  that  in  general,  where  goods  are 
delivered  to  be  manufactured,  the  manufacturer  has  a  lien  on  them  for  his  labor 
and  expenses  bestowed  on  them.''^ 

B.  Nature  of  Lien.  A  manufacturer's  lien  is  a  simple  personal  right  of 
retainer  and  cannot  be  assigned  or  attached  as  personal  property  or  a  chose  in 
action.'^ 

C.  Possession  Requisite.  The  lien  attaches  only  to  such  goods  as  are  in  the 
possession  of  the  manufacturer.'^ 

D.  Effect  of  Special  Agreements.  The  fact  that  a  fixed  price  has  been 
agreed  upon  does  not  prevent  the  lien  from  attaching.'^  But  an  express  agree- 
ment lixing  a  future  time  of  payment  would  be  inconsistent  with  and  destroy  the 
right  of  lien.'^ 

E.  Waiver  or  Discharge  —  l.  Relinquishment  of  Possession.  A  voluntary 
relinquishment  of  possession  is  a  waiver  on  the  lien."^  But  an  involuntary  relin- 
quishment of  the  goods  does  not  deprive  the  manufacturer  of  his  lien.'*^ 

2.  Partial  Delivery.    Partial  delivery  does  not  constitute  a  waiver  of  the  lien 


cannot  be  enforced.  Bosshardt,  etc.,  Co.  v. 
Crescent  Oil  Co.,  171  Pa.  St.  109,  32  Atl. 
1120.  But  where  a  corporation  was  organ- 
ized "  for  the  purpose  of  manufacturing  and 
selling  all  the  varieties  of  glass  "  it  was  held 
that  a  contract  for  the  purchase  of  goods  in- 
tended to  keep  up  the  stock  in  trade,  and 
that  they  might  retain  their  old  customers 
while  the  factory  and  machinery  were  under 
repair,  was  within  the  scope  of  the  powers  of 
the  company,  such  purchase  being  auxiliary 
and  incidental  to  the  main  purpose  of  its  in- 
corporation. Lyndeborough  Glass  Co.  v. 
Massachusetts  Glass  Co.,  Ill  Mass.  315. 

Powers  of  corporations  generally  relating 
to  ownership  and  transfer  of  property  see 
Corporations,  10  Cyc.  1122  et  seq. 

71.  Burt  r.  Rattle,  31  Ohio  St.  116. 
Power  to   borrow  money  and  mortgage 

realty. —  A  corporation  organized  under  the 
General  Manufacturing  Act  (N.  Y.  Laws 
(1848),  c.  40,  as  amended  by  Laws  (1864), 
c.  517),  may,  it  has  been  held,  upon  filing 
the  requisite  assent  of  two  thirds  of  its  stock- 
holders mortgage  its  real  estate  to  secure  the 
payment  of  its  debts,  but  not  to  raise  money 
to  carry  on  its  operations.  Carpenter  v. 
Black  Hawk  Gold  Min.  Co.,  65  N.  Y.  43. 

Power  of  corporations  generally  to  borrow 
money  see  Corporations,  10  Cyc.  1100. 

72.  Lien  generally  see  Liens. 
Logging  lien  see  Logging. 

Mechanic's  lien  see,  generally,  Mechanics' 
Liens. 

73.  Townsend  v.  Newell,  14  Pick.  (Mass.) 
332.  See  H.  Meyer  Boot,  etc.,  Mfg.  Co.  v. 
Ward,  68  111.  App.  272;  Morgan  v.  Congdon, 
4  N.  Y.  552 ;  Solomon  v.  Bok,  49  Misc.  (N.  Y.) 
493,  98  N.  Y.  Suppl.  838;  Burdict  v.  Murray, 
3  Vt.  302,  21  Am.  Dec.  588;  Chase  v.  West- 
more,  5  M.  &  S.  180.  And  see  Bailments,  5 
Cyc.  193  note  68. 


74.  Lovett  t\  Brown,  40  N.  H.  511;  Rug- 
gles  V.  Walker,  34  Vt.  468,  472,  where  it  is 
said :  The  lien  in  such  cases  is  a  mere 
passive  lien  or  right  of  retainer,  and,  al- 
though the  retention  of  the  property  may  be 
attended  with  expense,  and  may  be  of  no 
benefit  to  either  party,  these  considerations 
will  not  change  the  nature  of  the  lien  or  the 
rights  conferred  by  it.  It  is  of  the  same 
nature  as  the  lien  of  an  attorney  or  solicitor 
on  papers  for  his  costs." 

75.  King  f.  Indian  Orchard  Canal  Co.,  11 
Cush.  (Mass.)  231  (holding  that  a  manu- 
facturer of  brick  made  and  burnt  on  land 
which  the  manufacturer  does  not  own,  and 
of  which  he  has  no  lease,  has  not  the  posses- 
sion of  the  brick  requisite  to  entitle  him  to  a 
lien)  ;  Buggies  f.  Walker,  34  Vt.  468.  See 
also,  generally.  Bailments,  5  Cyc.  194,  text 
and  notes  72,  73. 

76.  Burdict  r.  Murray,  3  Vt.  302,  21  Am. 
Dec.  588 ;  Chase  v.  Westmore,  5  M.  &  S.  180. 
See  also  Townsend  v.  Newell,  14  Pick.  (Mass.) 
332. 

77.  Morgan  v.  Congdon,  4  N.  Y.  552;  Bur- 
dict V.  Murray,  3  Vt.  302,  21  Am.  Dec.  588; 
Chase  v.  Westmore,  5  M.  &  S.  180. 

78.  King  V.  Indian  Orchard  Canal  Co.,  11 
Cush.  (Mass.)  231;  Solomon  v.  Bok,  49  Misc. 
(N.  Y.)  493,  98  N.  Y.  Suppl.  859;  Blumen- 
berg  Press  Co.  v.  Mutual  Mercantile  Agency, 
77  N.  Y.  App.  Div.  87,  78  N.  Y.  Suppl.  1085 
[reversed,  on  other  grounds  in  177  N.  Y.  362, 
69  N.  E.  641];  Buggies  v.  Walker,  34  Vt. 
468. 

79.  Burdict  v.  Murray,  3  Vt.  302,  21  Am. 
Dec.  588,  holding  that  where  the  OMTiers  of 
undressed  hides  left  them  with  a  manu- 
facturer to  be  turned  into  morocco,  and  while 
in  his  possession  the  owners  permitted  them 
to  be  attached  for  their  debt  to  another,  the 
bailee  might  have  detained  them  until  the 
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upon  tlie  remainder  of  the  goods,  where  all  the  goods  are  to  be  mannfactured  at 
one  entire  price.  In  such  case  any  part  of  the  goods  in  the  manufacturer's 
possession  is  subject  to  lien  for  the  whole  price.^*^ 

3.  Attachment  of  Goods.  A  lien  is  not  discharged  by  attachment  of  the  goods 
when  the  manufacturer  recei]3ts  for  tliera,  asserting  his  lien,  wliether  attaclied  at 
the  suit  of  another  party  or  at  his  own  .^^ 

4.  Tortious  Conversion.  Where  the  manufacturer  wrongfully  converts  tlie 
goods  to  his  own  use  he  cannot  claim  a  lien  on  tliem.®^ 


MANUFACTURING  COMPANY  or  CORPORATION.    See  Manufactures. 
MANU  FORTI.    Literally  "  with  a  strong  hand."  ^ 

MANUMISSION.  The  act  of  giving  liberty  to  one  who  has  been  in  just  servi- 
tude with  the  power  of  acting  except  as  restrained  by  law.^    (See  Emancipation.) 

MANUMITTED  PERSON.  One  who  having  been  a  slave  has  been  made  free.^ 
(See  Manumission.) 

manumittere  idem  est  quod  extra  manum  vel  potestatem  ponere. 

A  maxim  meaning  "To  manumit  is  to  place  beyond  hand  and  power." ^ 

MANURE.  A  term  which  includes  all  imported  substances  which  subserve 
the  purpose  of  enriching  the  soil  and  thus  increasing  the  crops  upon  it ;  synony- 
mous with  Fertilizer,^  ^.  ti.  (Manure :  Personalty  or  Realty  in  General,  see 
Fixtures.  Rights  of  Tenant  and  Landlord,  see  Landlord  and  Tenant.  Subject 
of  Larceny,  see  Larceny.) 

Manuscript.^  Something  written  with  the  hand  ;  a  book  or  paper  written 
with  the  hand,  or  a  writing  of  any  kind,  in  contradistinction  to  a  printed  docu- 


price  agreed  upon  for  the  manufacture  was 
paid  and  could  maintain  trespass  against  tlie 
persons  taking  them. 

80.  Morgan  r.  Congdon,  4  N.  Y.  552;  Blu- 
menberg  Press  Mutual  Mercantile  Agency, 
77  N.  Y.  App.  Div.  87,  78  N.  Y.  Suppl.  1085 
[reversed  on  other  grounds  in  177  N.  Y.  362, 
69  N.  E.  641];  Ruggles  t\  Walker,  34  Vt. 
468;  Blake  1j.  Nicholson,  3  M.  &  S.  167. 

81.  Townsend  v.  Newell,  14  Pick.  (Mass.) 
332.  See  also  Burdict  v.  Murray,  3  Vt.  302, 
21  Am.  Dec.  588. 

82.  Hotchkiss  'C,  Hunt,  49  Me.  213,  Avhere 
manufacturers  wrongfully  pledged  the  goods 
for  their  own  debt. 

1.  State  V.  Flowers,  6  N.  C.  225,  226  \a'p- 
proved  in  State  v.  Ray,  32  N.  C.  39,  40, 
where  it  is  said :  "  'Manu  forti '  .  .  .  im- 
plies greater  force  than  is  expressed  by  the 
words  '  vi  et  armis.'"]. 

2.  Fenwick  r.  Chapman,  9  Pet.  (U.  S.) 
461,  472,  9  L.  ed.  193. 

Modes  of  manumission  of  slave  see  the  fol- 
lowing cases: 

Alabama. —  Evans  v.  Kittrell,  33  Ala.  449; 
Hooper  v.  Hooper,  32  Ala.  669;  Roberson  v. 
Roberson,  21  Ala.  273;  Welch  v.  Welch,  14 
Ala.  76;  Alston  v.  Coleman,  7  Ala.  795. 

California. —  Pearson  v.  Pearson,  51  Cal. 
120. 

Connecticut. —  Geer  v.  Huntington,  2  Root 
364;  Arabas  v.  Ivers,  1  Root  92. 

Kentucky. —  Monohon  v.  Caroline,  2  Bush 
410;  Susan  v.  Ladd,  6  Dana  30;  Anderson  v. 
Crawford,  15  B.  Mon.  328;  Major  v.  Winn, 
13  B.  Mon.  250;  Beall  v.  Joseph,  Hard.  51; 
Fanny  v.  Dejarnet,  2  J.  J.  Marsh.  230; 
Cooke  V.  Cooke,  3  Litt.  238. 
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Louisiana. —  State  v.  Baillio,  15  La.  Ann. 
555;  Bazzi  v.  Kose,  8  Mart.  149;  Beard  r. 
Poydras,  4  Mart.  348. 

Mississippi. —  Weathersby  v.  Weathersby, 
13  Sm.  &  M.  685. 

Missouri. —  Redmond  v.  Murray,  30  Mo. 
570;  Robert  v.  Melugen,  9  Mo.  170. 

l^eiD  Jersey. —  Fox  v.  Lambson,  8  N.  J.  L. 
275;  State  v.  Emmons,  2  N.  J.  L.  6;  State 
V.  Frees,  1  N.  J.  L.  259. 

ISiew  York. —  Trongott  v.  Byers,  5  Cow. 
480;  Petry  v.  Christy,  19  Johns.  53;  In  re 
Mickel,  14  Johns.  324;  Wells  v.  Lane,  9 
Johns.  144. 

South  Carolina. —  Lenoir  v.  Sylvester,  1 
Bailey  632. 

Tennessee. —  Porter  v.  Blakemore,  2  Coldw. 
556 ;  McCloud  v.  Chiles,  1  Coldw.  248 ;  Abram 
V.  Johnson,  1  Head  120;  James  v.  State,  9 
Humphr.  308;  Hinklin  v.  Hamilton,  3 
Humphr.  569 ;  Fishers'  Negroes  v.  Dabbs, 
6  Yerg.  119. 

Virginia. —  Fulton  v.  Gracey,  15  Gratt. 
314;  Phffibe  r.  Boggess,  1  Gratt.  129,  42  Am. 
Dec.  543. 

United  States. —  Williams  v.  Ash,  1  How. 
1,  11  L.  ed.  25;  McCutchen  v.  Marshall,  8 
Pot.  220,  8  L.  ed.  923;  Fidelio  v.  Dermott, 
8  Fed.  Cas.  No.  4,754,  1  Cranch  C.  C. 
405. 

3.  Opinion  of  Judge  Appleton  in  44  Me. 
521,  527. 

4.  Morgan  Leg.  Max. 

5.  Heller  v.  Magone,  38  Fed.  908,  911,  con- 
struing 22  U.  S,  St.  at  L.  488. 

6.  Derived  from  Latin,  manus,  the  hand, 
and  scrihcre,  scriptum,  to  write;  and  synony- 
mous  with   manuscriptum.     Webster  Diet. 
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ment;^  books  written  with  the  liand.^  (Manuscript:  As  Baggage,  see  Carriers.^ 
Unpublished,  Whether  Subject  to  Execution,  see  Executions.^^  See,  generally, 
Copyright  ;  Literary  Property.) 

MANY,  Multitudinous ;  numerous ;  but  sometimes  recognized  as  synonymous 
with  the  terms  "  divers,"  "  several,'-  "  sundry,"  and  "  various,"  being  of  a  cer- 
tain number,  large  or  small. (See  Few  ;  Majority.) 

MAP.  A  drawing  upon  a  plain  surface  representing  a  part  of  the  earth's 
surface  and  tlie  relative  position  of  objects  thereon  ;  a  transcript  of  the  region 
which  it  portrays,  narrowed  in  compass,  so  as  to  facilitate  an  understanding  of 
the  original. (Map  :  As  Evidence  —  In  General,  see  Evidence  ;  In  Condemna- 
tion Proceeding,  see  Eminent  Domain  ;  In  Criminal  Prosecution,  see  Criminal 
Law  ;  In  Highway  Proceeding,  see  Streets  and  Highways  ;  Of  Boundary,  see 
Boundaries.  As  Literary  Property,  see  Literary  Property.  As  Used  to 
Illustrate  Evidence  of  Witnesses,  see  Appeal  and  Error.^^  Copyright  and 
Infringement  Thereof,  see  Copyright.  Cost  of  Procuring  Map  as  Evidence,  see 
OosTS.^^  Dedication  of  Property  to  Public  Use,  see  Dedication.  Description 
of  Property  by  Reference  to  Map  —  In  Deed,  see  Deeds  ;  In  Mortgage,  see 
Mortgages  ;  In  Writing  Pequired  by  Statute  of  Frauds,  see  Frauds,  Statute 
OF.  Easement  Created  by  Sale  of  Land  With  Peference  to  Map,  see  Easements. 
Establishing  and  Fixing  Boundary,  see  Boundaries.  Judicial  Notice  of  Locality 
on  Accepted  Map,  see  Evidence.  Of  City  and  Other  Municipal  Corporation, 
see  Municipal  CoRPOiiATioNs.    Of  Public  Land,  see  Public  Lands.) 

Marauder.  One  who,  while  employed  in  the  army  as  a  soldier,  commits 
larceny  or  robbery  in  the  neighborhood  of  the  cam)),  or  while  wandering  away 
from  the  army.^^ 

MARBLE.    A  term  which  may  include  so-called  Mexican  onyx.^^ 


[quoted  in  Parton  v.  Prang,  18  Fed.  Cas.  No. 
10,784,  3  Cliff.  537,  544]. 

7.  Webster  Diet,  [quoted  in  Parton  v. 
Prang,  18  Fed.  Cas.  No.  1,273,  3  Cliff.  537, 
544]. 

8.  Leon  Loan,  etc.,  Co.  v.  Leon  Equaliza- 
tion Bd.,  86  Io^va  127,  134,  53  N.  W.  94,  41 
Am.  St.  Rep.  486,  17  L.  R.  A.  199. 

9.  See  6  Cyc.  667. 

10.  See  17  Cyc.  944. 

11.  Hilton  Bridge  Constr.  Co.  v.  Foster, 
26  Misc.  (N.  Y.)  338,  340,  57  N.  Y.  Suppl. 
140. 

Many  denotes  multitude. —  Louisville,  etc., 
R.  Co.  V.  Hall,  87  Ala.  708,  719,  6  So.  277, 
13  Am.  St.  Rep.  84,  4  L.  R.  A.  710. 

12.  Hilton  Bridge  Constr.  Co.  v.  Foster,  26 
Misc.  (N.  Y.)  338,  340,  57  N.  Y.  Suppl.  140. 
See  also  Farnam  v.  Barnum,  2  How.  Pr.  N.  S. 
(N.  Y.)  396,  404. 

13.  Century  Diet,  [quoted  in  Hilton  Bridge 
Constr.  Co.  r.  Foster,  26  Misc.  (N.  Y.)  338, 
340,  57  N.  Y.  Suppl.  140]. 

Compared  with  "  majority  "  and  "  few." — 
The  term  as  used  in  reference  to  many  well 
regulated  railroads  abstaining  from  tlie  use 
of  certain  warning  signals,  as  absolving  from 
all  duty  to  resort  to  them,  means  a  mere 
excess  above  the  adjective  "  few,"  and  while 
it  is  not  the  synonym  of  the  word  "  ma- 
jority "  its  meaning  is  that  if  a  relatively 
large  number,  as  compared  with  the  whole 
number,  abstained  from  the  use  of  the  warn- 
ing signals,  then  to  omit  them  is  not  of  itself 
negligence.  Louisville,  etc.,  R.  Co.  v.  Hall, 
87  Ala.  708,  719,  6  So.  277,  13  Am.  St.  Rep. 
84,  4  L.  R.  A.  710. 

14.  Montana  Ore  Purchasing  Co.  v.  Boston, 


etc.,  Consol.  Copper,  etc.,  Min.  Co.,  27  Mont. 
288,  324,  70  Pac.  1114. 

15.  Burke  v.  McCowen,  115  Cal.  481,  485, 
47  Pac.  367;  Banker  v.  Caldwell,  3  Minn.  94. 

Map  and  survey,  as  used  in  reference  to  the 
location  of  a  railroad,  means  not  only  a  de- 
lineation on  paper  or  other  material,  giving 
a  general  or  approximate  idea  of  the  situation 
of  the  road,  but  also  such  full  and  accurate 
notes  and  data  as  are  necessary  to  furnish 
complete  means  for  identifying  and  ascer- 
taining the  precise  position  of  every  part  of 
the  line,  with  courses  and  distances  through- 
out so  that  there  can  be  no  doubt  where  any 
portion  of  it  is  to  be  found.  San  Francisco, 
etc.,  R.  Co.  r.  Gould,  122  Cal.  601,  603,  55 
Pac.  411. 

16.  See  3  Cvc.  58  note  74. 

17.  See  11  Cyc.  113. 

18.  Bouvier  L.  Diet,  [quoted  in  Curry  v. 
Collins,  37  Mo.  324,  328]. 

But  in  the  modern  and  metaphorical  sense 

of  the  word,  as  now  sometimes  used  in  com- 
mon speech,  it  seems  to  be  applied  to  a  class 
of  persons  who  are  not  a  part  of  any  regular 
army,  and  are  not  answerable  to  any  military 
discipline,  but  who  are  mere  lawless  banditti, 
engaged  in  plundering,  robbery,  murder,  and 
all  conceivable  crimes.  Curry  v.  Collins,  37 
Mo.  324,  328. 

19.  Mexican  Onyx,  etc.,  Co.  r.  V.  S.,  66 
Fed.  732.  See  also  Rice  r.  Ferris,  2  Vt.  62, 
64. 

"  Mexican  onyx,"  so-called,  is  a  mineral  con- 
sisting chiefly  of  carbonate  of  lime  and  cer- 
tain impurities,  principally  ferrous  oxides, 
imparting  to  the  material  its  beautiful  and 
variegated  colors,  crj'stalline  in  structure,  and 
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MARE.  A  female  of  the  horse  species ;  the  female  of  the  horse,  or  equine 
genus  of  quadrupeds.^^    (See  Horse  ;  and,  generally,  Animals  ;  Laeceny.) 

Margarine,  a  fatty  substance  said  to  be  a  chemical  compound  consisting 
of  a  base  which  has  been  termed  glycerine,  and  of  margaric  acid.^^ 

MARGIN.  A  part  of  a  page  at  the  edge,  left  uncovered  in  writing,  or  print- 
ing; an  uncovered  bordering  space  the  line  where  the  earth  and  water  meet 
around  a  lake  \  ^  the  border  or  side  of  a  highway.^^  In  the  parlance  of  the  stock 
market,  a  portion  of  the  price  of  a  commodity  purchased  which  the  purchaser 
pays  to  the  commission  man  or  broker  as  a  security  for  the  purchase  of  the 
property ;  security  against  loss  on  the  part  of  a  broker  which  may  arise  from  a 
fall  in  the  market  price  of  the  shares  of  stock  purchased  for  another  ;  additional 
collateral  security  against  loss  to  a  broker  while  he  is  carrying  the  stock  for  his 
employer  on  a  declining  market ;  security.^^  (See,  generally,  Boundaries  ; 
Factors  and  Brokers;  Gaming.  See  also  Corner;  Closed  Out;  Closing 
Out  ;  Dealing  in  Futures  ;  Dealing  in  Grain.) 

Marine.  As  an  adjective,  pertaining  to  the  sea.^*^  As  a  noun,  a  soldier  that 
serves  on  board  of  a  ship  and  tights  in  naval  engagements ;  also  the  whole  navy 
of  a  kingdom  or  state  ;  the  whole  economy  of  naval  affairs.^^  (Marine  :  Insurance, 
see  Marine  Insurance.  See,  generally,  Admiralty,  and  Cross-References  There- 
under.   See  also  Maritime.) 

Marine  corps,  a  military  body  designed  to  perform  military  services,  and 
while  they  are  not  necessarily  performed  on  board  ships,  their  active  service  in 
time  of  war  is  chiefly  in  the  navy,  or  aiding  naval  expeditions.^^    (Marine  Cor23s  : 


belonging  scientifically  to  a  group  of  cal- 
cites,  recognized  by  the  leading  dictionaries 
and  encyclopedias  as  belonging  to  the  general 
class  of  "  marble."  Mexican  Onyx,  etc.,  Co. 
V.  U.  S.,  66  Fed.  732. 

20.  Teal  v.  State,  119  Ga.  102,  104,  45  S.  E. 
964. 

"Filly"  as  not  included  in  the  term  see 
Lunsford  v.  State,  1  Tex.  App.  448,  450,  28 
Am.  Rep.  414. 

21.  Webster  Diet,  {quoted  in  Cross  v. 
State,  17  Tex.  App.  476,  478]. 

"  Horse,"  which  is  a  generic  term,  includes 
a  mare.  South,  etc.,  Alabama  E.  Co.  v.  Bees, 
82  Ala.  340,  342,  2  So.  752;  State  v.  Gooch, 
60  Ark.  218,  220,  29  S.  W.  640;  Troxler  v. 
Buckney,  126  Cal.  288,  290,  58  Pac.  691; 
People  V.  Pico,  62  Cal.  50,  52;  Baldwin  v. 
People,  2  111.  304;  State  v.  Dunnavant,  3 
Brev.  (S.  C.)  9,  10,  5  Am.  Dec.  530;  Allison 
V.  Brookshire,  38  Tex.  199,  201;  Collins  v. 
State,  16  Tex.  App.  274,  281;  People  v.  But- 
ler, 2  Utah  504,  506;  Reg.  v.  Aldridge,  4  Cox 
C.  C.  143,  144. 

22.  Tilghman  v.  Proctor,  102  U.  S.  707, 
708,  26  L.  ed.  279  [quoted  in  Tilghman  v. 
Proctor,  125  U.  S.  136,  139,  8  S.  Ct.  894,  31 
L.  ed.  664].  But  see  definition  in  Webster 
Int.  Diet. 

23.  Webster  Diet,  {quoted  in  Indiana  Cent. 
Canal  Co.  f.  State,  53  Ind.  575,  594]. 

24.  Lembeck  v.  Andrews,  47  Ohio  St.  336, 
351,  24  N.  E.  686,  8  L.  R.  A.  578,  a  meaning 
to  be  given  to  the  term  when  used  in  a  deed 
making  the  margin  of  a  lake  a  boundary  or 
corner  of  land  conveyed.  See  also  Indiana 
Cent.  Canal  Co.  v.  State,  53  Ind.  575,  594. 

"  Margin  "  or  "  edge  "  distinguished  f  rom 
middle  "  see  Fowler  v.  Vreeland,  44  N.  J. 
Eq.  268,  270,  14  Atl.  116. 

25.  Clay  v.  Postal  Tel.  Cable  Co.,  70  IVIiss. 
406,  411,  11  So.  658. 


26.  Fortenbury  v.  State,  47  Ark.  188,  193, 

1  S.  W.  58 ;  Sheehy  v.  Shinn,  103  Cal.  325,  ' 
330,  37  Pac.  393;  McClain  v.  Fleshman,  106 
Fed.  880,  882,  46  C.  C.  A.  15.  Soe  also 
Lemonius  v.  JVIayer,  71  Miss.  514,  518,  14  So. 
33;  Memphis  Brokerage  Assoc.  v.  Cullen,  11 
Lea  (Tenn.)  75,  77. 

27.  Markham  v.  Jaubon,  49  Barb.  (N.  Y.) 
462,  465. 

28.  McNeil  v.  New  York  Tenth  Nat.  Bank, 
55  Barb.  (N.  Y.)  59,  64. 

29.  In  re  Taylor,  192  Pa.  St.  304,  306,  43 
Atl.  973,  73  Am.  St.  Pvep.  812;  Hopkins  v. 
O'Kane,  169  Pa.  St.  478,  480,  32  Atl.  421. 

30.  Webster  Diet,  ^quoted  in  Doughten  v, 
Vandever,  5  Del.  Ch.  51,  73]. 

Marine  or  maritime  belt  is  that  part  of  the 
sea  which,  in  contradistinction  to  the  open 
sea,  is  under  the  sway  of  the  riparian  states. 
Louisiana  v.  Mississippi,  202  U.  S.  1,  52,  26 
S.  Ct.  406,  50  L.  ed.  913.  See  also  The  Alex- 
ander, 60  Fed.  914,  918. 

"Marine  cause"  see  Warn  v.  Easton,  etc., 
Transit  Co.,  2  N.  Y.  Suppl.  620,  622. 

31.  Webster  Diet,  [quoted  in  Doughten  V. 
Vandever,  5  Del.  Ch.  51,  73]. 

In  the  plural,  marines  has  been  defined  to 
be  a  body  of  troops  trained  to  do  military 
service  on  board  ships  (Webster  Diet,  [quoted 
in  Doughten  v.  Vandever,  5  Del.  Ch.  51,  73] )  ; 
soldiers  serving  aboard  ships  (The  Rita,  89 
Fed.  763,  767).  Although  marines  are  not  in 
one  sense  seamen,  yet  they  are,  while 
employed  on  board  public  vessels,  persons  in 
the  naval  service,  persons  subject  to  the 
orders  of  naval  officers,  persons  under  the 
governments  of  the  naval  code  as  to  punish- 
ment, and  persons  amenable  to  the  naval 
department.  Wilkes  v.  Dinsman,  7  How. 
(U.  S.)  89,  124,  12  L.  ed.  618. 

32.  U.  S.  V.  Dunn,  120  U.  S.  249,  252,  7 
S.  Ct.  507.  30  L.  ed.  667. 
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Service  in,  as  Affecting  Right  to  l^aturalization,  see  Aliens.  See,  generally, 
Army  and  Xayy.) 

MARINE  COURT.  A  local  court  of  record,  which  formerly  existed  in  New 
York  city,  liaving  original  jurisdiction  of  civil  causes,  where  the  action  was  for 
personal  injuries  or  defamation,  and  of  other  civil  actions  where  the  damages 
claimed  did  not  exceed  two  thousand  dollars.  It  was  originally  created  as  a  tri- 
bunal for  the  settlement  of  causes  between  seamen.^    (See,  generally,  Coukts.) 

33.  Black  L.  Diet,  For  a  complete  history  and  the  practice  therein  see  McAdam  Marine 
of  this  court,  the  extent  of  its  jurisdiction,      Ct.  Pr.  (2d  ed.  1872). 
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By  Alfred  W.  Varian 

I.  DEFINITION,  550 

IL  Origin  and  development,  550 

III.  insurable  interest,  550 

A.  Necessity  in  General^  550 

B.  General  Beqidsites  and  Sufficiency,  551 

C.  Time  When  Interest  Must  Exist,  553 

D.  Persons  Who  May  Insure  a?id  Subjects  or  Interests  Insurable, 

1.  Owner,  554 

2.  Part  Ownership  or  Interest,  555 

a.  In  General,  555 

b.  Stoch -Holders,  556 

3.  Charterer,  556 

4.  Master  and  Crew,  556 

5.  Carriers  and  Other  Bailees^  557 

6.  Agents,  558 

7.  Consignees,  558 
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13.  lienors,  561 

14.  ^  ssignors  and  Assignees  For  BenefiA,  of  Creditors,  562 

15.  Captors,  Prize  Agents,  Etc.,  562 

16.  Insurable  Interest  in  Freight  and  Passage  Money,  562 

a.  In  General,  562 

b.  When  Interest  Exists,  563 

c.  Advaoice  Freight,  564 

d.  Passage  Money,  564 

IT.  Insurable  Interest  in  Profits  or  Commissions,  564 

a.  In  Profits,  564 

b.  In  Commissions,  565 

,    18.  Insurable  Interest  in  Advances  and  Disbursements,  565 
19.  lost  and  Forfeitable  Projjerty,  566 

a.  lost  Property,  566 

b.  Property  Subject  to  Forfeiture,  566 

IV.  CONTRACT  IN  GENERAL,  566 

A.  Parties,  Formation,  and  Validity,  566 

1.  Who  May  Underwrite,  566 

2.  Who  May  Effect  Insurance,  567 

3.  Form  and  Formation  of  Contract,  568 

a.  In  the  United  States,  568 

(i)  In  General,  568 
(ii)  Binding  Slips,  569 

b.  /t?-  Canada,  570 

c.  7^  England,  570 

4.  Kinds  of  Policies  and  Their  Peculiarities,  571 

a.  In  General,  571 

b.  Interest  and  Wager  Policies,  571 
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(i)  Interest  Policies,  571 
(ii)  Wager  Policies,  571 

(1)  1)1  England,  571 

(b)  In  the  United  States,  571 

c.  Valued  and  Open  Policies,  572 

(i)  Valued  Policies,  572 

(a)  Definition  and  Nature,  572 

(b)  Valuation  Applies  to  InsnreWs  Interest,  572 

(c)  On  Freight ;  Applies  to  Each  Voyage,  572 

(d)  Short  Shipments,  572 
(ii)  Open  Policies,  573 

d.  Floating  or  Running  Policies,  573 

(i)  Definition  and  Classification,  573 

(ii)  Policies    Covering    All   Bisks   of  a  Particular 
Character,  573 

(ill)  Policies    Giving   Assured   Right  to  Elect  What 

Risks  Shall  Be  Covered,  574 
(iv)  Policies  Bequiring  Approval  and  Indorsement  or 

Entry  of  Bisk,  575 

e.  Voyage  and  Time  Policies,  576 

(i)  Voyage  Policies,  576 

(ii)  Time  Policies,  576 

(a)  Definition,  576 

(b)  Application  of  Amount  of  Insurance,  576 
(ill)  Mixed  Policies^  576 

5.  Illegality,  576 

a.  In  General,  576 

b.  Violation  of  Bevenue  and  Trade  laws,  577 

c.  Violation  of  Shipping  Begulations,  578 

d.  Intercourse  With  Enemy,  578 

e.  Insurance  of  Aliens,  579 

(i)  h%  General,  579 
(ti)  Alien  Enemies,  579 
B.  Construction  and  Operation,  579 
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a.  In  General,  579 

b.  Written  and  Printed  Portions  and  Marginal  Clauses  or 

Biders,  581 

c.  Effect  of  Usages,  581 

d.  By  What  law  Governed,  583 

e.  Construction  hy  Parties,  583 

2.  Description  of  Persons  Insured,  583 

a.  In  General,  583 

b.  "  Account  of  Whom  It  May  Concern  J''  584 

3.  Description  of  Interest,  586 

a.  In  General,  586 

b.  "  As  Interest  May  Appear^'  586 

4.  Suhject -Matter,  586 

a.  In  General,  586 

b.  Profits  and  Co7nmissio?is,  587 

c.  Bottomry  and  Bespondentia,  587 

d.  Vessel,  587 

(i)  In  General,  587 

(ii)  Misnomer  of  Vessel,  588 

e.  Furniture,  588 

f.  Outfits,  588 

g.  Cargo,  588 

(i)  In  General,  588 
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(ii)  Time  Policy  or  Trading  Voyage^  588 

h.  Goods,  Wares,  and  Merchandise,  589 

i.  Property,  589 
j.  Proceeds,  589 
k.  Catching,  589 
].  Freight,  589 

m.  Effect  of  Stowage  on  Dec'k,  590 
n.  Effect  of  Time  and  Place  of  Loading,  590 
6.  Conveyance  of  Cargo,  591 

6.  Voyage  and  Adventure,  592 

a.  In  General,  592 

b.  Port  to  Be  Deter^nined,  592 

c.  To  Several  Ports,  593 

d.  To  an  Island,  593 

e.  "  Port,^^  593 

(i)  In  General,  593 

(ii)  Number  Included,  594 

f.  "-Port  liishs,''  ''Lying  Up^'  ''While  Running^'  "Safely 

Moored,''  Etc.,  594 

g.  Waters   To   or  From  Which   Vessel  Ls    Confined  or 

Excluded,  595 

7.  Duration  of  Risk,  595 

a.  Under  Tim,e  Policy,  595 

(i)  In  General,  595 

(ii)  Vessel    "  At   Sea "/    Continuance   "  To   Port  of 
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b.  Under  Voyage  Policy,  596 

(i)  On  Ship,  596 

(a)  "At  and  From,"  596 

(b)  "  From,"  From  "  Sailing,"  Etc.,  597 
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C.  When  PatjaUe,  604 

D.  Amount^  604 

E.  Efect  of  Noil  -Patjment^  605 

F.  liight  to  Return,  606 

1.  In  General,  606 

2.  ^4^5^^^  ^  Insurable  Interest,  607 

3.  Mistake,  607 

4.  Misrepresentation  and  Concealment,  607 

5.  Breach  of  Warranty,  607 

6.  Deviation,  608 

7.  Fraud,  608 
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9.  TF/i^r^  /i'^'^^'      DimsiUe.  608 

10.  aS%(97^^  Interest  and  Douhle  Insurance,  609 

11.  Stipulation  For  Return,  609 

12.  Deduction  of  One -Half  Per  Cent,  610 

VI.  Alteration,  Cancellation,  Assignment,  and  reformation  of 

POLICY,  and  Transfer  of  property,  oio 
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1.  In  General,  610 

2.  Alteration  or  Modification  hy  Consent,  610 

B.  Cancellation  of  Policy,  610 
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a.  In  General,  610 
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C.  Assignment  of  Policy  and  Transfer  of  Property,  611 

1.  Transfer  of  Property  Insured,  611 

2.  Assignment  of  Policy,  612 

3.  Effect  of  Assignment,  612 

4.  Assignment  After  Loss, 

5.  Clauses  Prohibiting  Transfer  of  Property  or  Assignment  of 

Policy,  613 

D.  Reformation  of  Policy,  613 

VII.  AVOIDANCE  AND  FORFEITURE  OF  POLICY,  613 

A.  Misrepresentation,  613 

1.  Definition,  613 
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a.  /?i  General,  616 
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b.  Suffioiency  of  Disclosure^  618 

c.  Nature  and  Extent  of  Interest,  618 

d.  National  Character^  619 

e.  Directions  For  Procuring  Insurance,  619 

f.  loss,  Injury,  or  Peril  of  Subject -Matter,  619 

g.  Time  of  Sailing  or  Being  Spohen,  619 

h.  Voyage  and  Its  Incidents,  620 

i.  Cargo,  620 

j.  Special  Contracts,  620 
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5.  Rumors,  621 
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8.  Matters  Known  or  Presumed  to  Be  Known,  622 

a.  .7?^  General,  622 

b.  IFAa^  Underwriters  Are  Presumed  to  Know,  622 

9.  Effect  of  Conceahnent,  622 

a.  /?2  General,  622 

b.  False  Information,  623 

c.  Information  Acquired  Pending  Negotiations,  623 
10.  Waiver,  624 

C.  Fraud,  624 

D.  Deviation  and  Change  of  Rish,  625 

1.  Definition,  625 

2.  Distinguished  From  Change  of  Voyage,  625 
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4.  Intent  to  Deviate,  627 

5.  Particular  Acts  Constituting  a  Deviation,  627 
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(ill)  To  Repair,  Provision,  and  Outfit  Vessel,  631 

(iv)  T(9  Avoid  Capture,  Etc.,  632 
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3.  Effect  of  Breach,  635 

4.  T'T liver  of  Breach  and  Estoppel,  635 

a.  In  General,  635 
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b.  Wan-antij  of  Seaworthiness,  636 

5.  Express  Warranties,  636 

a.  Form,  636 

b.  Construction,  637 

c.  Nationality,  637 

(i)  What  Aviou7its  to  Warranty,  637 
(ii)  Meaning  of  Warranty,  637 
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d.  Neutrality,  638 

(i)  TT/^aiJ  Included,  638 
(ii)  Property  and  Interest  Included,  638 
(ill)  i^(9  Which  It  Relates,  638 

(iv)  TFAa^  Amounts  to  Breach,  638 

e.  Safety  and  Navigation  of  Vessel,  639 

f.  To  Sail,  639 

g.  To  Depart,  640 

]i.  Tr;  Sail  With  Convoy,  640 

i.  Waters  To  or   From    Which    Vessel  Is    Confined  or 

Excluded,  640 
j.  Manning  and  Eguipment,  641 
K.  Loading  and  Carriage  of  Cargo,  642 

(i)  In  General,  642 

(ii)  "  Lawfid  "  and  Contraband  Goods,  642 
(ill)  Explosive  or  Extrahazardous  Articles,  642 
(iv)  Registered  Tonnage,  642 
1.  Against  Encumbrances,  643 
m.  Against  Other  Insurance,  643 
n.  To  Report  Rishs  Under  Open  Policy,  644 

6.  Implied  Warranties,  644 

a.  Seaworthiness^  644 

(i)  Voyage  Policies,  644 

(a)  General,  644 

(b)  0^  Cargo,  Freight,  Etc.,  644 

(c)  Conveyances    Used  in  Loading  and  Dis- 

charging, 645 

(ii)  Time  Policies,  645 

(a)  /;^       United  States,  645 

(b)  //I  England  and  Canada,  645 
(hi)  (9/>67?,  or  Running  Policies,  645 

(iv)  Requisites  of  Seaworthiness,  646 

(a)  In  General,  646 

(b)  ZTwZ/,  646 

(c)  Equipment  and  Appliances,  646 

(d)  Fuel,  Stores,  and  Provisions,  646  ■ 

(e)  Loading  and  Stowage,  646 

(f)  Officers  and  Crew,  647 

(g)  Pilots,  648 

(v)  Statutory  Regulations,  648 

(vi)  Relative  Term,  648 

(a)  In  General,  648 

(b)  Dependent  on  Voyage,  648 

(c)  Dependent  on  Cargo,  648 

(vii)  Duration  of  Warranty,  649 

(a)  TTA^r*  Attaches,  649 

(b)  Continuance,  649 

(c)  Voyage  in  Stages,  650 

b.  Neutrality,  650 
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VIIL  RISKS  AND  CAUSES  OF  LOSS,  650 

A.  In  General^  650 

B.  Must  Be  Extraordinary ^  651 

C.  Inherent  Defects^  Etc.,  651 

D.  Delay,  651 

E.  Enumerated  Perils,  652 

1.  Perils  of  the  Sea,  653 

a.  Definition,  652 

b.  What  Included,  652 

2.  Perils  of  Rivers,  Etc.,  653 

3.  Perils  of  Navigation,  653 

4.  Improper  Navigation,  653 

5.  Stranding,  654 

6.  Collision,  654 

a.  General,  654 

b.  Damage  to  Other  Vessel,  655 

c.  "  Running  Down  "  Clause,  655 

7.  Tower'' s  Liability,  655 

8.  Jettison,  656 

9.  i^^V^,  656 

10.  Arrest,  Restraint,  Detention,  Etc.,  656 

a.  General,  656 

b.  Kings,  Princes,  and  People,  656 

11.  Capture,  657 

12.  Seizure,  657 

13.  Pirates,  657 

14.  Barratry,  657 

a.  Definition,  657 

b.  Essential  Elements,  658 

c.  ^  Ovmer,  658 

d.  Illustrations,  659 

15.  Thieves,  659 

16.  Enemies,  659 

17.  Mortality,  659 

18.  "        6>?;A^r  Perils,''  659 

19.  Risks,  660 

F.  Effect  of  Negligence,  Fraud,  and  Misconduct,  660 

1.  Negligence  in  General,  660 

2.  Eraud,  661 

3.  Wilful  Misconduct  and  Gross  Negligence,  661 

G.  Proximate  Cause  of  Loss,  662 

1.  General,  662 

2.  Sequential  Causes,  662 

3.  Independent  Causes,  663 

4.  Incidental  losses  and  Expenses,  663 

5.  General  Average  Losses  and  Expenses,  663 

6.  Induced  hy  Peril  Insured  Against,  664 
Y.  /6(^^^^<9  ^5^>  Satisfy  Charges,  664 

8.  Sacrifices  to  Avoid  Peril,  665 

9.  Illustrations  of  Proximate  Cause,  665 

a.  Perils  of  the  Sea,  665 

b.  Capture  and  Seiziire,  665  ■ 
C.  i^-^r^-,  665 

d.  Ba,rratry,  665 

e.  Bursting  of  Boilers,  666 

H.  Discrimination  of  damages  From  Concurrent  Perils, 
I.  Excepted  Risks,  666 
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1.  Form  and  Effect  of  Exception^  666 

2.  Application  of  Causa  Proxima,  666 

3.  Particular  Exceptions^  667 

a.  leakage,  667 

b.  Damage  From  Dampness,  667 

c.  Capture  in  Port,  667 

d.  Bursting  of  Boilers,  667 

e.  Negligence  or  *'  ^yant  of  Ordinary  Care^'*  667 

f.  Illicit  Trade,  667 

g.  Z6>55  of  Time,  668 

li.  Miscellaneous  Exceptions,  668 

4.  Implied  Exceptions,  668 

IX.  EXTENT  OF  LOSS  AND  LIABILITY  OF  INSURER,  669 

A.  In  General,  669 

B.  Successive  losses,  669 

C.  Merger  of  losses,  669 

1.  In  General,  669 

2.  Repair  of  Prior  Partial  loss,  669 

3.  Total  loss  After  Termination  of  Policy,  670 

D.  Particular  Average  losses,  670 

1.  In  General,  670 

2.  7c>25aZ  Zo^<§  ^  Part,  670 

3.  0/1  Freight,  670 

4.  Profits,  671 

5.  6^/1  Advaiices,  671 

6.  6^;i  Bottomry,  671 

E.  General  Average  losses,  671 

1.  1FA<^?{  ^  r<?,  671 

2.  Conclusiveness  of  Adjustment,  671 

3.  Foreign  Adjustment,  672 

4.  Ohligation  to  Pay  Before  Adjustment  of  Average,  672 
r.  Calculation  of  liability,  672 

1.  Basic  Principle,  672 

2.  Valuation  of  Subject -Matter,  672 

a.  Under  Valued  Policy,  672 

(i)  Conclusiveness  of  Valuation,  672 

(a)  /ti  General,  672 

(b)  Partial  losses,  674 

(c)  Constructive  Total  Losses,  674 

*(d)  General  Average  and  Salvage  Losses,%li 

(ii)  Opening  Vahtation  For  Fraud,  Etc.,  674 

b.  Under  Open  Policy,  675 

(i)  //I  General,  675 
(ii)  6>7i  aS'A^^,  675 
(ill)  On  Cargo,  675 
(iv)  On  Freight,  675 

3.  Computation  of  Damage,  675 

a.  Jo^aZ  Losses,  675 

b.  Partial  Losses,  676 

(i)  6>n  .(^/wj?,  676 

(a)  Repairs  Not  Made,  676 

(b)  Repairs  Made,  676 

(c)  F6;5,§6Z  iV^(9i5  Z?iZZy  Restored,  676 

(d)  Temporary  Repairs,  676 

(e)  Deduction  New  For  Old,  676 

(1)  /7^  General,  676 
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(2)  Proceeds  of  Old  Materials^  677 

(3)  New  Vessels,  677 
(ii)  On  Goods,  677 

4.  Separate  Parcels  and  Separate  Insurances,  678 

a.  Gargo  in  Bulk,  678 

b.  Separate  Packages,  Etc.,  678 

c.  Articles  of  Different  Kind^  678 

d.  By  Two  or  More  Vessels,  679 

e.  After  Partial  Delivery,  679 

G.  Deduction  and  Galculation  of  Percentages,  679 

1.  What  Losses  Are  Ghargeahle  to  Underwriters,  679 

2.  How  Percentage  Is  Made  Up,  679 

3.  How  Damage  Is  Fixed,  680 

H.  Memorandum  Glause,  680 

1.  In  General,  680 

2.  Articles  Included,  680 

3.  Exemption  For  Partial  Losses,  680 

a.  In  General,  680 

b.  Arrival  m  Sp/ecie,  680 

(i)  7?*  General^  680 

(ii)  Exception  to  Gases  of  Gonstructive  Total  Loss,  681 
(ill)  Tb^^aZ  Z(9,§,9  ^  Value,  682 

(iv)  Delivery   of  Small    Quantity  ly  Extraordinc 
Efforts,  682 

c.  Termination  of  Adventure  at  Intermediate  Port,  682 

4.  General  Average  Losses,  682 

5.  Opening  Memorandum,  682 

a.  In  General,  682 

b.  What  Is  Stranding,  Etc.,  683 

c.  Articles  Must  Be  on  Board,  683 
L    Sue  and  Labor '''^  Glause,  683 

1.  Nature  and  Object  of  Glause,  683 

2.  Expenses  to  Avoid  Losses  Govered  by  Policy,  684 

3.  When  Expenses  to  Be  Incurred,  684 

4.  Policy  Against  "  Total  Loss  Only,^^  684 

5.  Limitation  of  Recovery,  684 

6.  TF7i<5^^  Expenses  Fall  Within  Glause,  684 
J.  Total  Losses,  685 

1.  /^^  General,  685 

2.  Extent  of  Underwriter'' s  Liability-,  685 

3.  Actual  Total  Losses,  686 

a.  Definition,  686 

b.  Annihilation  Not  Necessary,  686 

c.  Deprivation  of  Property,  686 

d.  Lnterception  of  Arrival,  686 

e.  Necessary  Sale  by  Master,  687 

f.  Destruction  in  Specie,  687 

f.  Suhmersion,  688 
.  Freight,  Q'^'^ 
i.  Profits,  689 

4.  Gonstructive  Total  Loss,  689 

a.  Definition,  689 

b.  American  Ride,  689 

(i)  /ri.  General,  689 

(ii)  Galcidation  of  Extent  of  Loss,  690 

c.  English  and  Ganadian  Ride,  691 

(i)  7^  General.,  691 
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(ii)  Test,  692 

d.  WreGk,  Stranding,  Etc.,  693 

e.  Capture,  Seiziir^e,  Etc.,  692 

f.  Inability  to  Raise  Funds,  694 

g.  Sale  hy  Master,  694 

li.  Loss  and  Retardation  of  Voyage,  695 
i.  Effect  of  Arrival  in  Specie,  696 
j.  Freight,  696 
k.  Profits,  697 
Abandonment,  697 

1.  Definition,  697 

2.  Necessity  of  Election  and  Notice,  697 

3.  Form,  698 

a.  //i  General,  698 

b.  ^6  Unequivocal,  699 

c.  Must  Assign  Grounds,  699 

4.  Right  Dependent  on  Existing  Facts,  700 

5.  Jf?/5^  Cover  Whole  Interest,  700 

6.  When  Right  Becomes  Fixed,  700 

a.  In  the  United  States,  700 

b.  In  England  and  Canada,  701 
1,  By  Whom  Made,  701 

a.  In  General,  701 

b.  Effect  of  Mortgage,  701 

8.  To  Whom  Made,  702 

9.  Time  of  Making,  702 

10.  Relation  Bach,  703 

11.  Continuance,  703 

1 2.  Nature  of  Insured's  Information,  703 

13.  Waiver,  703 

14.  Revocation,  704 

a.  General,  704 

b.  Repurchase  at  Masters  Sale,  704 

15.  Acceptance,  704 

a.  /t?,  General,  704 

b.  Repair  and  Return  of  Vessel,  705 

16.  Clauses  Restricting  Abandonment,  706 

17.  of  Abandonment,  706 

a.  General,  706 

b.  Transfer  of  Agency  a7id  Liability  For  Expenses,  Etc.,  707 

c.  Right  of  Underwriters  to  Freight,  707 

X.  Notice  and  proofs  of  loss,  payment,  adjustment,  and  Subroga- 
tion, 708 

A.  Preliminary  Notice  and  Proofs  of  Loss,  708 

1.  Form,  Etc.,  708 

2.  Condition  Precedent  and  Waiver  Thereof,  709 

B.  Payment,  709 

1*.  To  Whom  Made,  709 
2.  Recovery  Bach,  709 

C.  Adjustment,  709 

1.  Condition  Precedent,  709 

2.  TrA(?m  Jlfc^t?^,  709 

3.  Conclusiveness,  710 

D.  Subrogation,  710 

1.  6^71  Payment,  710 

2.  Compromise,  711 
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XL  REINSURANCE,  711 

A.  Definition  and  Nature  of  Contract^  711 

B.  Insurable  Interest  and  Legality^  711 

C.  Construction,  711 

1.  In  General,  711 

2.  "  To  Pay  as  May  Be  Paid  Thereon^^  712 

D.  Extent  of  loss  and  liahility  of  Reinsurers,  713 

1.  In  General,  713 

2.  AboMdonmeni  and  Total  Loss,  713 

E.  Subrogation^  713 

F.  Actions^  713 

1.  In  General,  713 

2.  Defenses,  713 

3.  Evidence,  713 

XII.  ACTIONS,  714 

A.  Jurisdiction  and  Form  of  Action,  714 

1.  In  Admiralty,  714 

2.  At  Law,  714 

3.  In  Equity,  715 

4.  Action  to  Recover  Premiums,  715 
6.  Contractual  Provisions,  715 

B.  of  Bringing  Suit,  715 

1.  Statutory  Limitations,  715 

2.  Contractual  Limitations,  716 

a.  Construction  and  Validity,  716 

b.  Performance  of  Conditions^  716 

C.  Parties,  716 

1.  Plaintiff,  716 

a.  Insured,  Payee,  Etc.,  716 

b.  Assignee,  717 

2.  Joinder  of  Parties,  718 

a.  Plaintiffs,  718  . 

b.  Defenda7its,  718 

D.  Pleadings,  718 

1.  Declaration,  Complaint,  Petition,  or  Libel,  718 

a.  TA^  Contract,  718 

b.  Insurable  Interest,  718 

c.  Warranties,  Conditions,  and  Exceptions, '71^ 

d.  Cause  of  Loss,  11^ 

e.  Z<9,S5  ^>?^  Adventure  Insured,  719 

f .  Extent  of  Loss,  719 

2.  or  720 

3.  Amendment  of  Pleadings,  720 

4.  Variance,  720 

E.  Set -Off  arid  Counter- Claim,  1121 
r.  Evidence,  722 

1.  Presumjptions  and  Burden  of  Proof,  722 

a.  Contract,  722 

b.  Insurable  Interest,  722 

c.  Legality,  722 

d.  Concealment,  722 

e.  Misrepresentation,  722 

f.  Deviation,  723 

g.  Fraud,  723 

h.  Warranties,  723 

(i)  /ti  General,  723 
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(ii)  Seaworthiness,  723 
i.  loss,  724 

(i)  Missing  Vessel,  724 
(ii)  Cause  and  Tiine  of  loss,  725 
(ill)  Extent  of  loss,  726 

(a)  In  General,  726 

(b)  Constructive  Total  Loss  and  Abandonment,  727 
2.  Admissibility,  Weight,  and  Snfficiency,  727 

a.  The  Contimct  in  General,  727 

b.  Usages,  Extrinsic  Facts,  and  Antecedent  Statements,  727 

c.  Authority  to  Execute  Policy,  728 

d.  Interest  and  Ownership,  728 

e.  Misrepresentation  and  Concealment,  728 

f .  Fraud,  729 

g.  Seaworthiness,  729 

h.  Value,  Kind,  Quality,  Etc.,  729 

i.  Loss,  730 

(i)  Fact  of  Loss,  730 
(ii)  Cause  of  Loss,  730 
(ill)  Extent  of  Loss,  730 
j.  Proof  of  Loss,  731 
k.  Documentary  Evidence,  731 
(i)  l^A^>'5  Log,  731 
(ii)  Ship's  Register,  731 
(ill)  Survey,  731 
(iv)  Protest,  732 
(v)  Lloyd^s  Lists,  Etc.,  732 
(vi)  Foreign  Sentence  or  Decree,  733 
].  Expert  and  Opinion  Evidence,  733 
m.  Effect  of  Payment  Into  Court,  734 

G.  Consolidation  Ride.,  734 

H.  Production  of  Ship''s  Papers,  11^4: 
I.  JVmZ,  735 

1.  Course  and  Conduct,  735 

a.  7?i  General,  735 

b.  Reception  (f  Evidence,  735 

c.  Reference,  735 

2.  Questions  For  Court  and  Jury,  736 

a.  General,  736 

b.  Matters  Pertaining  to  Contract  in  General,  736 

c.  Facts  Relating  to  Validity,  736 

d.  Insured  Voyage,  736 

e.  Misrepresentation  and  Concealment,  737 

f.  Warranties  and  Conditions,  737 

g.  Deviation,  737 

h.  Z6'5<9,  738 

(i)  T^77^^        Place  of  Occurrence,  738 

(ii)  6<^^2^5^  of  Loss,  738 
(ill)  Extent  of  Loss,  738 

i.  Proof  of  Loss,  739 

3.  Lnstructio7is,  739 

4.  Verdict  and  Findings,  739 
J.  Judgment,  739 

1.  Tti  General,  739 

2.  Lnterest,  740 

K.  iVd^^  Jrm^  (^716?  Appeal  or  Error,  740 
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CROSS-REFERENCES 

For  Matters  Relating  to  : 

Contract  Generally,  see  Contracts. 
Insurance : 

Generally,  see  Insurance,  and  Cross-References  Thereunder. 
Against  Fire,  see  Fire  Insurance,  and  Cross-References  Thereunder. 
Agents  and  Brokers,  see  Insurance. 
Companies,  see  Insurance. 

I.  DEFINITION. 

Marine  insurance  is  a  contract  whereby  one  party,  for  a  stipulated  sum, 
undertakes  to  indemnify  the  other  against  loss  arising  from  marine  perils.^ 

II.  ORIGIN  AND  DEVELOPMENT. 

The  origin  of  contracts  of  marine  insurance  is  clouded  in  obscurity  and  has 
l)e^n  the  occasion  of  much  learned  discussion  by  numerous  and  eminent  writers 
on  the  subject.  The  conclusions  reached  can  be  hardly  more  than  speculative, 
but  the  consensus  of  the  best  opinions  is  that  insurance  of  marine  risks  was 
practised  by  the  Greeks,  the  Rhodians,  and  the  Romans  during  their  respective 
periods  of  commercial  supremacy.  Whether  it  merely  lay  dormant  after  the  fall 
of  the  Roman  Empire  or  whether  it  continued  to  exist  in  another  form  is  not 
satisfactorily  explained.  Its  revival  in  modern  times  is  traced  to  about  the  close 
of  the  twelfth  or  the  beginning  of  the  thirteenth  century  when  it  came  into  use 
in  Italy  and  was  subsequently  introduced  into  England  and  the  continental 
countries.^ 

III.  INSURABLE  INTEREST. 

A.  Necessity  in  General.^  As  in  other  contracts  of  insurance,*  an  insurable 
interest  by  the  insured  in  the  subject-matter  of  the  insurance  is  essential  to  the 
validity  of  a  contract  of  marine  insurance.^ 


1.  Williams  'C.  New  England  Ins.  Co.,  29 
Fed.  Cas.  No.  17,731,  3  Cliff.  244,  248.  See 
also  North  America  Ins.  Co.  v.  Com.,  87  Pa. 
St.  173,  183,  30  Am.  Rep.  352. 

By  statute  in  some  states  marine  insurance 
is  defined  as  "  an  insurance  against  risks 
connected  with  navigation,  to  which  a  ship, 
cargo,  freightage,  profits,  or  other  insurable 
interest  in  movable  property,  may  be  exposed 
during  a  certain  voyage  or  a  fixed  period  of 
time."  Cal.  Civ.  Code  (1906),  §  2655;  Mont. 
Civ.  Code  (1895).  §  3540;  N.  D.  Rev.  Codes 
(1899),  §  4537;  S.  D.  Civ.  Code  (1903), 
§  1883. 

Policy  covering  risk  of  fire  only. —  The 

business  of  issuing  ordinary  fire  insurance  on 
lioats  navigating  the  Great  Lakes  and  the 
high  seas  is  marine  insurance  business,  within 
Minn.  Laws  (1895),  p.  392,  c.  175.  Dwinnell 
I'.  Minneapolis  Fire,  etc.,  Co.,  90  Minn.  383, 
97  N.  W.  110.  A  policy  of  insurance  on  a 
vessel  engaged  in  navigation,  although  it  in- 
sures her  against  fire  risks  alone,  is  a  mari- 
time contract  because  of  its  subject-matter, 
and  an  action  in  'personam  to  enforce  pay- 
ment thereon  is  within  the  jurisdiction  of 
a  court  of  admiralty.  North  German  F.  Ins. 
Co.  V.  Adams,  142  Fed.  439,  73  C.  C.  A.  555. 
But  where  the  hazard  is  fire  alone,  and  the 
subject  is  an  unfinished  vessel,  never  afloat 
for  a  voyage,  the  contract  to  insure  must  bo 
regarded  as  a  fire  risk,  especially  in  the  ab- 
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senee  of  an  express  agreement  that  it  shall 
have  the  incidents  of  a  marine  policy.  Eu- 
reka Ins,  Co.  v.  Robinson,  56  Pa.  St.  25G, 
94  Am.  Dec.  65. 

Inland  insurance. —  The  rules  and  princi- 
ples of  marine  insurance  must  be  applied  to 
the  interpretation  of  policies  of  insurance 
effected  upon  vessels  exclusively  employed  in 
inland  navigation,  where  not  inapplicable  by 
reason  of  the  particular  subject-matter. 
Caldwell  v.  St.  Louis  Perpetual  Ins.  Co.,  1 
La.  Ann.  85. 

2.  New  England  Mut.  Ins.  Co.  vi.  Dunham, 
11  Wall.  (U.  S.)  1,  20  L.  ed.  90;  Sadlers 
Co.  V.  Badcock,  2  Atk.  554,  26  Eng.  Reprint 
733 ;  1  Duer  Ins.  Introd.  Discourse. 

3.  Wager  policies  see  infra,  IV,  A,  4,  b,  (ii). 
Right  to  return  of  premium  paid  see  infra, 

V,  F,  2. 

4.  See  Fire  Insueance,  19  Cyc.  583;  Life 
Insurance,  25  Cyc.  701,  702,  and  Other  In- 
surance Titles. 

5.  Louisiana. —  Katheman  v.  General  Mut. 
Ins.  Co.,  12  La.  Ann.  35;  Alliance  Mar.  As- 
sur.  Co.  V.  Louisiana  State  Ins.  Co.,  8  La.  1, 
28  Am.  Dec.  117. 

Maine. —  Sawyer  v.  Majdiew,  51  Me.  398; 
Folsom  V.  Merchants'  Mut.  Mar,  Ins.  Co., 
38  Me.  414. 

Maryland. —  Whiting  v.  Independent  Mut. 
Ins.  Co.,  15  Md.  297. 

Massachusetts. —  Boston  Ins.  Co.  v.  New 
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B.  General  Requisites  and  SuflBciency.^  As  a  general  rule  if  the  insured 
will  sustain  loss  from  the  destruction  of  the  subject-matter  or  derive  benefit 
from  its  preservation,  this  is  sufficient  to  constitute  an  insurable  interest^ 


York  Ins.  Co.,  174  Mass.  229,  54  N.  E.  543  ; 
Russell  V.  New  England  Mar.  Ins.  Co.,  4 
Mass.  82;  Toppan  f.  Atkinson,  2  Mass. 
365. 

A'eto  York. —  Phoenix  Ins.  Co.  v.  Parsons, 
129  N.  Y.  86,  29  N.  e.  87;  Klggs  v.  Com- 
mercial Mut.  Ins.  Co.,  125  N.  Y.  7,  25  N.  E. 
1058,  21  Am.  St.  Rep.  716,  10  L.  R.  A.  684 
[affirming  57  N.  Y.  Super.  Ct.  78,  5  N.  Y. 
Suppl.  183  [reversing  on  rehearing  51  N.  Y. 
Super.  Ct.  466 )  ]  ;  Murray  v.  Columbian  Ins. 
Co.,  11  Johns.  302;  Riley  v.  Delafield,  7  Johns. 
522;  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  Cr. 
318. 

Ohio. —  London  Mar.  Ins.  Co.  v.  Walsh-Up- 
still  Coal  Co.,  68  Ohio  St.  469,  68  N.  E. 
21. 

Pennsylvania. —  Warder  v.  Horton,  4  Binn. 
529. 

United  States. —  Hooper  v.  Robinson,  98 
U.  S.  528,  25  L.  ed.  219;  Merchants  Mut.  Ins. 
Co.  V.  Baring,  20  Wall.  159,  22  L.  ed.  250; 
China  Mut.  Ins  Co.  v.  Ward,  59  Fed.  712,  8 
C.  C.  A.  229;  Hancox  v.  Fishing  Ins.  Co.,  11 
Fed.  Cas.  No.  6,013,  3  Sumn.  132. 

England. — Anderson  v.  Morice,  1  App,  Cas. 
713,  3  Aspin.  290,  46  L.  J.  Q.  B.  11,  35 
L.  T.  Rep.  N.  S.  566,  25  Wkly.  Rep.  14; 
Moran  v.  Uzielli,  [1905]  2  K.'  B.  555,  10 
Com.  Cas.  203,  74  L.  J.  Q.  B.  494,  21  T.  L.  R. 
378,  54  Wklv.  Rep.  250;  Seagrave  v.  Union 
Mar.  Ins.  Co.,  L.  R.  1  C.  P.  305,  H.  &  R. 
302,  12  Jur.  N.  S.  358,  35  L.  J.  C.  P.  172, 
14  L.  T.  Rep.  N.  S.  479,  14  Wklv.  Rep.  690; 
Wilson  V.  Jones,  L.  R.  2  Exch.  139,  30  L.  J. 
Exch.  78,  15  L.  T.  Rep.  N.  S.  669,  15  Wkly. 
Rep.  435;  Clay  v.  Harrison,  10  B.  &  C.  99, 
8  L.  J.  K.  B.*  0.  S.  90,  5  M.  &  R.  17,  21 
E.  C.  L.  51;  Lucena  v.  Crawford,  3  B.  &  P. 
75,  2  B.  &  P.  N.  R.  269,  6  Rev.  Rep.  623; 
Le  Cras  v.  Hughes,  3  Dougl.  81,  26  E.  C.  L. 
64;  Stockdale  v.  Dunlop,  4  Jur.  681,  9  L.  J. 
Exch.  83,  6  M.  &  W.  224;  Camden  v.  Ander- 
son, 5  T.  R.  709 ;  Goddart  v.  Garrett,  2  Vern. 
Ch.  269,  23  Eng.  Reprint  774. 

Canada. —  Pugh  v.  Wylde,  1 1  Nova  Scotia 
177;  Scatcherd  v.  Equitable  F.  Ins.  Co.,  8 
U.  C.  C.  P.  415;  Orchard  v.  ^tna  Ins.  Co., 
5  U.  C.  C.  P.  445. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  137 
et  seq. 

As  to  the  statute  of  19  Geo.  II,  c.  37,  see 

infra,  IV,  A,  4,  b,  ( 11 ) . 

6.  Reinsurance  see  infra,  XI,  B. 

7.  Massachusetts. —  Putnam  v.  Mercantile 
Mar.  Ins.  Co.,  5  Mete.  386;  Wiggin  v.  Mer- 
cantile Ins.  Co.,  7  Pick.  271;  Oliver  v.  Greene, 
3  Mass.  133,  3  Am.  Dec.  96. 

iSfew  York. —  Riggs  v.  Commercial  Mut. 
Ins.  Co.,  125  N.  Y.  7,  25  N.  E.  7,  21  Am. 
St.  Rep.  716,  10  L.  R.  A.  684  [affirming  57 
N.  Y.  Super.  Ct.  78,  5  N.  Y.  Suppl.  183 
{reversing  on  rehearing  51  N.  Y.  Super.  Ct. 
466)];  Sturm  r.  Atlantic  Mut.  Ins.  Co.,  63 
N.  Y.  77  [affirming  38  N.  Y.  Super.  Ct.  281] ; 


Hitchcock  I'.  Northwestern  Ins.  Co.,  26  N.  Y. 
68. 

Pennsylvania. —  International  Mar.  Ins.  Co. 
V.  Winsmore,  124  Pa.  St.  61,  16  Atl.  516. 

United  States. —  Harrison  v.  Fortlage,  161 
U.  S.  57,  16  S.  Ct.  488,  40  L.  ed.  616;  Hooper 
i\  Robinson,  98  U.  S.  528,  25  L.  ed.  219; 
Seaman  v.  Enterprise  F.  &  M.  Ins.  Co.,  18 
Fed.  250,  5  McCrary  558. 

England. —  Moran  r.  Uzielli,  [1905]  2 
K.  B.  555,  10  Com.  Cas.  203,  74  L.  J.  K.  B. 
494,  21  T.  L.  R.  378,  54  Wkly.  Rep.  250; 
Lucena  v.  Crawford,  3  B.  &  P.  75,  2  B.  &  P. 
N.  R.  269,  6  Rev.  Rep.  623;  Stirling  v. 
Vaughan,  2  Campb.  225,  11  East  619;  Bar- 
clay r.  Cousins,  2  East  544,  6  Rev.  Rep.  505. 

Canada. —  Moore  v.  Home  Ins.  Co.,  14  L.  C. 
Jur.  77. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  139 
et  seq. 

Insurable  interest  of  reinsurer  see  infra, 
XI,  B. 

Interest  defined  and  described. —  "A  man  is 

interested  in  a  thing  to  whom  advantage  may 
arise,  or  prejudice  happen,  from  the  circum- 
stances which  may  attend  it.  .  .  .  Interest 
does  not  necessarily  imply  a  right  to  the 
whole,  or  a  part  of  a  thing,  nor  necessarily 
and  exclusively  that  which  may  be  the  sub- 
ject of  privation,  but  the  having  some  rela- 
tion to,  or  concern  in  the  subject  of  the  in- 
surance, which  relation  or  concern  by  the 
happening  of  the  perils  insured  against  may 
be  so  affected  as  to  produce  a  damage,  detri- 
ment, or  prejudice  to  the  person  insuring; 
and  where  a  man  is  so  circumstanced  with 
respect  to  matters  exposed  to  certain  risks, 
or  dangers,  as  to  have  a  moral  certainty  of 
advantage  or  benefit,  but  for  those  risks  or 
dangers,  he  may  be  said  to  be  interested  in 
the  safety  of  the  thing.  To  be  interested 
in  the  preservation  of  a  thing,  is  to  be  so 
circumstanced  with  respect  to  it  as  to  have 
benefit  from  its  existence,  prejudice  from  its 
destruction.  The  property  of  a  thing  and  the 
interest  derivable  from  it  may  be  very  differ- 
ent. Of  the  first  the  price  is  generally  the 
measure,  but  by  interest  in  a  thing  every 
benefit  and  advantage  arising  out  of  or  de- 
pending on  such  thing  may  be  considered  as 
being  comprehended,"  Lucena  f.  Crauford,  3 
B.  &  P.  75,  2  B.  &  P.  N.  K.  269,  302,  6  Rev. 
Rep.  623. 

A  direct  interest  is  essential.  Minturn  v. 
Warren  Ins.  Co.,  2  Allen  (Mass.)  86;  Marine 
Ins.  Co.  r.  Walsh-Upstill  Coal  Co.,  23  Ohio 
Cir.  Ct.  191. 

"It  is  the  duty  of  a  Court  always  to  lean 
in  favour  of  an  insurable  interest,  if  possible, 
foi  it  seems  to  me  that  after  underwriters 
have  received  the  premium,  the  objection 
that  there  was  no  insurable  interest  is  often, 
as  nearly  as  possible,  a  technical  objection, 
and  one  which  has  no  real  merit,  certainly 
not  as  between  the  assured  and  the  insurer." 
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A  vested  ^  or  proprietary  ^  interest  is  not  essential,  but  such  interest  may  be 
merely  possessory inchoate,"  contingent/^  defeasible,^^  equitable,^*  or  expectant.'^ 
However,  in  regard  to  expectant  interests  there  must  be  a  subsisting  right  or 
title  in  the  insured  at  the  time  of  the  loss  with  respect  to  the  subject  out  of  which 
the  expectancy  arises.^^    A  person  who,  by  reason  of  a  contract  or  of  his  special 


Stock  V.  Inglis,  12  Q.  B.  D.  564,  571,  53 
L.  J.  Q.  B.  356,  51  L.  T.  Rep.  N.  S.  449, 
Per  Brett,  M.  E. 

Statutory  definition. —  Every  interest  in 
property,  or  any  relation  thereto,  or  liability 
in  respect  thereof,  of  such  a  nature  that  a 
contemplated  peril  might  directly  damnify 
the  insured,  is  an  insurable  interest.  N.  D. 
Rev.  Codes  (1899),  §  4450;  S.  D.  Civ.  Code 
(1903),  §  1802;  Mont.  Civ.  Code  (1895), 
§  3400;  Cal.  Civ.  Code  (1903),  §  2546. 

8.  Putnam  v.  Mercantile  Mar.  Ins.  Co.,  5 
Mete.  (Mass.)  386;  Lucena  v.  Crauford,  3 
B.  &  P.  75,  2  B.  &  P.  N.  R.  269,  6  Rev.  Rep. 
623;  Le  Cras  v.  Hughes,  3  Dougl.  81,  26 
E.  C.  L.  64. 

9.  Connecticut. —  Bulkley  v.  Derby  Fishing 
Co.,  1  Conn.  571. 

Massachusetts. —  Putnam  v.  Mercantile 
Mar.  Ins.  Co.,  5  Mete.  386 ;  Bartlet  v.  Walter, 
13  Mass.  267,  7  Am.  Dec.  143;  Oliver  v. 
Greene,  3  Mass.  133,  3  Am.  Dec.  96. 

New  York. —  Riggs  v.  Commercial  Mut. 
Ins.  Co.,  125  N.  Y.  7,  25  N.  E.  1058,  21 
Am.  St.  Rep.  716,  10  L.  R.  A.  684  [affirm- 
ing 57  N.  Y.  Super.  Ct.  78,  5  N.  Y.  SuppL 
183  {reversing  on  rehearing  51  N.  Y.  Super. 
Ct.  466)];  Sturm  v.  Atlantic  Mut.  Ins.  Co., 
38  N.  Y.  Super.  Ct.  281  [affirmed  in  63  N.  Y. 
77]. 

Pennsylvania. —  International  Mar.  Ins. 
Co.  V.  Winsmore,  124  Pa.  St.  61,  16  Atl. 
516. 

United  States. —  Harrison  V.  Fortlage,  161 
U.  S.  57,  16  S.  Ct.  488,  40  L.  ed.  616;  Hooper 
V.  Robinson,  98  U.  S.  528,  25  L.  ed.  219;  Buck 
V.  Chesapeake  Ins.  Co.,  1  Pet.  151,  7  L.  ed. 
90;  The  Gulnare,  42  Fed.  861;  Seaman  v. 
Enterprise  F.,  etc.,  Ins.  Co.,  18  Fed.  250,  5 
McCrary  558;  Hancox  v.  Fishing  Ins.  Co., 
11  Fed.  Cas.  No.  6,013,  3  Sumn.  132. 

England. —  Stirling  v.  Vaughan,  2  Campb. 
225,  il  East  619. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  154 
et  seq. 

10.  Strum  V.  Atlantic  Mut.  Ins.  Co.,  63 
N.  Y.  77  [affirming  38  K  Y.  Super.  Ct. 
281]  ;  Marine  Ins.  Co.  v.  Walsh-Upstill  Coal 
Co.,  23  Ohio  Cir.  Ct.  191;  The  Gulnare,  42 
Fed.  861 ;  Simmes  v.  Marine  Ins.  Co.,  22  Fed. 
Cas.  No.  12,862,  2  Cranch.  C.  C.  618;  Routh 

Thompson,  13  East  274,  11  East  428,  10 
Rev.  Rep.  539. 

11.  Hancox  v.  Fishing  Ins.  Co.,  11  Fed. 
Cas.  No.  6,013,  3  Sumn.  132;  Barber  v.  Flem- 
ing, L.  R.  5  Q.  B.  59,  10  B.  &  S.  879,  39 
L.  J.  Q.  B.  25,  18  Wkly.  Rep.  254;  Lucena 
V.  Crauford,  3  B.  &  P.  75,  2  B.  &  P.  N.  R. 
269,  6  Rev.  Rep.  623. 

12.  Hooper  v.  Robinson,  98  U.  S.  528,  25 
L.  ed.  219;  Hancox  v.  Fishing  Ins.  Co.,  11 
Fed.  Cas.  No.  6;013,  3  Sumn.  132;  Anderson 

[III,  B] 


V.  Morice,  1  App.  Cas.  713,  3  Aspin.  290,  46 
L.  J.  Q.  B.  11,  35  L.  T.  Rep.  N.  S.  566,  25 
Wkly.  Rep.  14 ;  Lucena  v.  Crauford,  3  B.  &  P. 
75,  2  B.  &  P.  N.  R.  269,  6  Rev.  Rep.  623; 
Le  Cras  v.  Hughes,  3  Dougl.  81,  26  E.  C.  L. 
64.  And  see  Wells  v.  Philadelphia  Ins.  Co., 
9  Serg.  &  R.  (Pa.)  103. 

13.  Frierson  v.  Brenham,  5  La.  Ann.  540, 
52  Am.  Dec.  603 ;  French  v.  Hope  Ins.  Co., 

16  Pick.  (Mass.)  397;  Russel  v.  Union  Ins. 
Co.,  4  Dall.  (U.  S.)  421,  1  L.  ed.  892,  21  Fed. 
Cas.  No.  12,146,  1  Wash.  409;  Stirling  v. 
Vaiighan,  2  Campb.  225,  11  East  619. 

Insurable  interest  in  prize  see  infra,  III, 
D,  15. 

14.  Massachusetts. —  Amsinck  v.  American 
Ins.  Co.,  129  Mass.  185;  Rider  v.  Ocean  Ins. 
Co.,  20  Pick.  259;  Gordon  v.  Massachusetts 
F.  &  M.  Ins.  Co.,  2  Pick.  249;  Bartlet  v. 
Walter,  13  Mass.  267,  7  Am.  Dec.  143 ;  Locke 
V.  North  American  Ins.  Co.,  13  Mass.  61 ; 
Oliver  v.  Greene,  3  Mass.  133,  3  Am.  Dec. 
96. 

New  Hampshire. —  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

New  York. —  Riggs  v.  Commercial  Mut. 
Ins.  Co.,  125  N.  Y.  7,  25  N.  E.  1058,  21  Am. 
St.  Rep.  716,  10  L.  R.  A.  684  [affirming  57 
N.  Y.  Super.  Ct.  78,  5  N.  Y.  Suppl.  183  {re- 
versing on  rehearing  51  N.  Y.  Super.  Ct. 
466 )]  ;  Kenny  v.  Clarkson,  1  Johns.  385,  3 
Am.  Dec.  336. 

South  Carolina. —  Hume  v.  Providence 
Washington  Ins.  Co.,  23  S.  C.  190. 

United  States. —  Ohl  v.  Eagle  Ins.  Co.,  18 
Fed.  Cas.  No.  10,473,  4  Mason  390. 

England. —  Eoc  p.  Houghton,  1  Rose  177, 

17  Ves.  Jr.  251,  11  Rev.  Rep.  73,  34  Eng. 
Reprint  97. 

Canada. —  Clark  v.  Scottish  Imperial  Ins. 
Co.,  4  Can.  Sup.  Ct.  192  [reversing  IS 
N.  Brunsw.  240]. 

See  28  Cent.  Dig.  tit.  "Insurance,  "§  154 
et  seq. 

Cestui  que  trust  see  infra,  III,  D,  9. 

15.  International  Mar.  Ins.  Co.  v.  Wins- 
more,  124  Pa.  St.  61,  66,  16  Atl.  516  (where 
it  is  said  that  "  as  a  general  rule,  whatever 
furnishes  a  reasonable  expectation  of  pecu- 
niary benefit  from  the  continued  existence  of 
the  subject  of  insurance  is  a  valid  insurable 
interest");  Hancox  v.  Fishing  Ins.  Co.,  11 
Fed.  Cas.  No.  6,013,  3  Sumn.  132;  Barber  v. 
Fleming,  L.  R.  5  Q.  B.  59,  10  B.  &  S.  879, 
39  L.  J.  Q.  B.  25,  18  Wkly.  Rep.  254;  Bar- 
clay V.  Cousins,  2  East  544,  6  Rev.  Rep.  505 ; 
Nichol  V.  Goodall,  10  Ves.  Jr.  157,  32  Eng. 
Reprint  803. 

Insurable  interest  in  profits  or  commissions 
see  infra,  III,  D,  17. 

16.  Lucena  v.  Crauford,  3  B.  &  P.  75,  2 
B.  &  P.  N.  R.  269,  321,  6  Rev.  Rep.  623,  where 
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relation  to  the  property,  will  incur  a  liability  if  a  vessel  or  cargo  is  lost  has  an 
insurable  interest. 

C.  Time  When  Interest  Must  Exist.  It  was  formerly  the  rule  that  the 
insured  must  be  interested  in  the  subject-matter  at  the  time  of  effecting  the  policy 
and  at  the  time  of  the  loss  ;  but  the  modern  rule  does  not  require  that  there  be 
an  interest  existing  at  the  time  the  insurance  is  effected,  it  being  sufficient  that 
such  interest  subsists  during  the  risk  and  at  the  time  of  the  loss.^^  It  is  r.lways 
necessary,  however,  that  there  shall  be  an  insurable  interest  at  the  time  of  the 
loss,^  except  where  the  policy  covers  property  "lost  or  not  lost,"  in  which  case 
the  insured  is  entitled  to  recover  thereon,  although  he  became  interested  in  the 
subject-matter  after  a  partial  loss  occurred,  unless  he  purchased  with  knowledge 
of  the  damage.^^  Where  the  insured  parts  with  his  interest  after  loss,  he  may 
nevertheless  recover  on  the  policy  in  his  own  name  for  the  benefit  of  the  real 
party  in  interest.^^ 


it  was  said  by  Lord  Eldon:  "In  order  to 
distinguish  that  intermediate  thing  between 
a  strict  right,  or  a  right  derived  under  a 
contract,  and  a  mere  expectation  or  hope, 
which  has  been  termed  an  insurable  interest, 
it  has  been  said  in  many  cases  to  be  that 
which  amounts  to  a  moral  certainty.  I  have 
in  vain  endeavoured,  however,  to  find  a  fit 
definition  of  that  which  is  between  a  cer- 
tainty and  an  expectation;  nor  am  I  able  to 
point  out  what  is  an  interest,  unless  it  be  a 
right  in  the  property,  or  a  right  derivable 
out  of  some  contract  about  the  property, 
which  in  either  case  may  be  lost  upon  some 
contingency  aff"ecting  the  possession  or  en- 
joyment of  the  party." 

"A  mere  hope  or  expectation"  is  not  an 
insurable  interest.  Riggs  v.  Commercial 
Mut.  Ins.  Co.,  125  N.  Y.  712,  25  N.  E.  1058, 
21  Am.  St.  Rep.  716,  10  L.  R.  A.  684. 

Mere  practice  to  allow  bounty. — In  Devaux 
V.  Steele,  6  Bing.  N.  Cas.  358,  8  Scott  637, 
37  E.  C.  L.  663,  it  was  held  that  the  mere 
practice  of  the  French  government  to  allow 
a  bounty  to  fishing  vessels  under  circum- 
stances which  did  not  entitle  them  thereto 
under  the  law  was  a  mere  matter  of  expecta- 
tion and  did  not  constitute  a  vested  interest 
which  could  be  the  subject  of  insurance. 

17.  Kentucky. — Fireman's  Ins.  Co.  v.  Pow- 
ell, 13  B.  Mon.  311,  one  who  has  given  bond 
for  delivery  of  attached  vessel. 

Massachusetts.  —  Bartlet  v.  Walter,  13 
Mass.  267,  7  Am.  Dec.  143  (hirer  of  vessel 
who  has  contracted  to  keep  her  insured)  ; 
Oliver  v.  Greene,  3  Mass.  133,  3  Am.  Dec. 
96  (holding  that  an  owner  of  a  vessel  who 
has  chartered  the  remainder  with  a  covenant 
to  pay  the  value  in  case  of  a  loss  may  in- 
sure the  whole  vessel  as  his  property ) . 

New  York. —  Sturm  r.  Atlantic  Mut.  Ins. 
C-o.,  38  N.  Y.  Super.  Ct.  281  [affirmed  in  63 
N.  Y.  77],  consignee  in  possession  for  pur- 
pose of  sale  or  return. 

United  States. —  Russel  v.  Union  Ins.  Co., 
4  Dall.  421,  1  L.  ed.  892,  21  Fed.  Cas.  No. 
12,146,  1  Wash.  409,  owner  who  is  surety  for 
payment  of  value  of  cargo  in  case  of  con- 
demnation. 

England. —  Reed  v.  Cole,  3  Burr.  1512, 
agreement  by  seller  of  ship  to  pay  purchaser 
in  case  of  loss. 


Insurable  interest  of  carriers  and  other 
bailees  see  infra,  III,  D,  5. 

18.  Sadlers  Co.  f.  Badcock,  2  Atk.  554,  26 
Eng.  Reprint  733;  Lucena  v.  Crauford,  3 
B.  &  P.  75,  2  B.  &  P.  N.  R.  269,  6  Rev.  Rep. 
623.  See  also  Hancox  v.  Fishing  Ins.  Co., 
11  Fed.  Cas.  No.  6,013,  3  Sumn.  132. 

19.  Boston  Ins.  Co.  v.  Globe  F.  Ins.  Co., 
174  Mass.  229,  54  N.  E.  543,  75  Am.  St. 
Rep.  303 ;  Hagan  v.  Scottish  Union,  etc.,  Ins. 
Co.,  186  U.  S.  423,  22  S.  Ct.  862,  46  L.  ed. 
1229;  Hooper  v.  Robinson,  98  U.  S.  528,  25 
L.  ed.  219;  Mannheim  Ins.  Co.  v.  Hollander, 
112  Fed.  549;  Henshaw  v.  Mutual  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  6,387,  2  Blatchf.  99; 
Lower  Rhine,  etc.,  Ins.  Assoc.  v.  Sedgwick, 
[1898]  1  Q.  B.  739,  8  Aspin.  380,  67  L.  J. 
Q.  B.  330,  78  L.  T.  Rep.  N.  S.  496,  46  Wkly. 
Rep.  380;  Rhind  r.  Wilkinson,  2  Taunt.  237, 
11  Rev.  Rep.  551.  And  see  Bell  r.  Western 
M.  &  F.  Ins.  Co.,  5  Rob.  (La.)  423,  39  Am. 
Dec.  542. 

20.  Lazarus  v.  Commonwealth  Ins.  Co.,  5 
Pick.  (Mass.)  76;  Gordon  v.  Massachusetts 
F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Car- 
roll V.  Boston  Mar.  Ins.  Co.,  8  Mass.  515; 
Anderson  v.  Morice,  1  App.  Cas.  713,  3 
Aspin.  290,  46  L.  J.  C.  P.  11,  35  L.  T.  Rep. 
N.  S.  566,  25  Wkly.  Rep.  14;  Clay  v.  Har- 
rison, 10  B.  &  C.  99,  8  L.  J.  K.  B.  0.  S.  90, 
5  M.  &  R.  17,  21  E.  C.  L.  51;  Powles  v, 
Innes,  12  L.  J.  Exch.  163,  11  M.  &  W.  10. 
See  also  Bell  v.  Western  M.  &  F.  Ins.  Co., 
5  Rob.  (La.)  423,  39  Am.  Dec.  542. 

21.  Sutherland  v.  Pratt,  2  Dowl.  P.  C. 
N.  S.  813,  7  Jur.  261,  12  L.  J.  Exch.  235, 
11  M.  &  W.  296,  311,  in  which  it  was  said: 
"  Such  a  policy  is  clearly  a  contract  of  in- 
demnity against  all  past,  as  well  as  all  fu- 
ture losses,  sustained  by  the  assured,  in  re- 
spect to  the  interest  insured.  It  operates 
just  in  the  same  way  as  if  the  plaintitf  hav- 
ing purchased  goods  at  sea,  the  defendant, 
for  a  premium,  had  agreed  that  if  the  goods 
had  at  the  time  of  the  purchase,  sustained  any 
damage  by  perils  of  the  sea,  he  would  make  it 
good."  And  see  Hooper  v.  Robinson,  98  U.  S. 
528,  25  L.  ed.  219.   See  infra,  III,  D,  19,  a. 

22.  Sparkes  v.  Marshall,  2  Bing.  N.  Cas. 
761,  2  Hodges  44,  5  L.  J.  C.  P.  286,  3  Scott 
172,  29  E.  C.  L.  750.  See  also  infra,  VI,  C, 
1;  X,  B,  1. 
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D.  Persons  Who  May  Insure  and  Subjects  or  Interests  Insurable  — 
1.  Owner.  The  owner  of  a  vessel,  cargo,  or  other  property  has  in  all  cases  an 
insurable  interest  in  it  to  the  full  value  and  this  is  true  even  though  he  has 
made  an  executory  contract  for  its  sale,^*  or  has  sold  the  same  conditionally, 
where  the  condition  has  not  been  performed,^^  or  the  legal  title  does  not  stand  in 
his  name,^^  or  stands  in  his  name  as  trustee  only,^^  or  is  defeasible  and  where 
the  subject  of  the  insurance  is  a  vessel,  it  may  be  insured  by  the  owner,  although 
it  has  been  chartered  and  the  charterer  has  stipulated  to  pay  its  value  in  case  of 
loss  during  the  voyage,^^  or  it  has  been  mortgaged,  even  to  the  full  value,"^  or  other 


23.  Martin  v.  Fishing  Ins.  Co.,  20  Pick. 
(Mass.)  389,  32  Am.  Dec.  220;  Sturm  r. 
Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  77  [a/7irm- 
ing  38  N.  Y.  Super.  Ct.  281];  Stuart  i;. 
Columbian  Ins.  Co.,  23  Fed.  Cas.  No.  13,554, 

2  Cranch  C.  C.  442;  Lucena  v.  Crauford,  3 
B.  &  P.  75,  2  B.  &  P.  N.  R.  269,  6  Rev.  Rep. 
623. 

Registration. —  Where  by  statute  one  has 
no  title,  either  legal  or  equitable,  in  a  ves- 
sel, unless  it  is  registered  in  his  name  as  re- 
quired by  the  statute,  one  in  whose  name  a 
vessel  is  not  registered  has  no  insurable  in- 
terest as  owner.  Marsh  v.  Robinson,  Anstr. 
479,  4  Esp.  98,  3  Rev.  Rep.  617;  Camden  v. 
Anderson,  5  T.  R.  709,  where  it  was  held  that 
one  of  several  owners  of  a  vessel  whose  name 
did  not  appear  as  one  of  the  registered  own- 
ers had  no  insurable  interest  in  freight,  since 
he  was  neither  a  legal  nor  equitable  owner 
and  the  right  to  freight  depended  on  owner- 
ship. In  Moore  v.  Home  Ins.  Co.,  14  L.  C. 
Jur.  77,  it  was  held  that  the  deposit  by  the 
insured  of  bills  of  sale,  and  documents 
requisite  for  showing  ownership  of  a  vessel, 
with  the  collector  of  customs  for  registration 
was  sufficient  to  give  an  insurable  interest, 
although  the  actual  registration  was  not 
made  until  after  the  loss  of  the  vessel.  It 
was  further  held  in  this  case  that  if  this 
were  not  so,  the  insured  could  fall  back  upon 
any  anterior  title  registered,  from  which  he 
could  deduce  insurable  interest. 

Proof  of  ownership  see  infra,  XII,  F,  2,  d. 

24.  Bell  V.  Western  M.  &  F.  Ins.  Co.,  3 
Rob.   (La.)  428;  Bell  v.  Firemen's  Ins.  Co., 

3  Rob.  (La.)  423;  Worthington  n.  Bearse, 
12  Allen  (Mass.)  382,  90  Am.  Dec.  152; 
Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co., 
2  Pick.  (Miss.)  249;  Williams  v.  Insurance 
Co.  of  North  America,  1  Hilt.  (N.  Y.)  345; 
Stuart  V.  Columbian  Ins.  Co.,  23  Fed.  Cas. 
No.  13,554,  2  Cranch  C.  C.  442.  See  also 
Merchants'  Mar.  Ins.  Co.  v.  Rumsey,  9  Can. 
Sup.  Ct.  577. 

25.  Worthington  v.  Bearse,  12  Allen 
(Mass.)  382,  90  Am.  Dec.  152  (holding  that 
where  the  owner  of  a  mortgaged  vessel  sold 
his  remaining  interest  therein  with  a  stipula- 
tion that  he  should  pay  off  the  mortgage,  lu-^ 
continued  to  have  an  insurable  interest  in 
the  vessel,  notwithstanding  the  sale,  so  long 
as  the  stipulation  had  not  been  complied 
with,  since  until  this  part  of  his  contract 
was  complied  with  the  vendee  had  a  right  to 
avoid  the  sale  and  rescind  the  whole  bar- 
gain, and  the  delivery  of  a  bill  of  sale  passed 
the  title  only  at  the  election  of  the  vendee)  ; 
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Gordon  V.  Massachusetts  F.  &  M.  Ins.  Co.,  2- 
Pick.  (Mass.)  249. 

26.  Slocovich  i/.  Oriental  Mut.  Ins.  Co.,  13 
Daly  (N.  Y.)  264  [affirmed  in  108  N.  Y.  50, 
14  N.  E.  802]  ;  Kenny  v.  Clarkson,  1  Johns. 
(N.  Y.)  385,  3  Am.  Dec.  336;  Simmes  t\ 
Maiine  Ins.  Co.,  22  Fed.  Cas.  No.  12,862,  2 
Cranch  C.  C.  618. 

Insurable  interest  of:  Assignor  for  benefit 
of  creditors  see  infra,  III,  D,  14.  Cestui  que 
trust  see  infra,  III,  D,  9.  Stock-holders  see 
infra,  III,  D,  2,  b. 

27.  See  infra.  III,  D,  9. 

Assignee  for  benefit  of  creditors  see  infra, 
III,  D,  14. 

28.  Frierson  v.  Brenham,  5  La.  Ann.  540, 
52  Am.  Dec.  603.  See  supra.  III,  B,  text  and 
note  13. 

29.  Hobbs  V.  Hannam,  3  Campb.  93,  13 
Rev.  Rep.  764. 

30.  Massachusetts. — Worthington  v.  Bearse, 
12  Allen  382,  90  Am.  Dec.  152;  Gordon  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249 ; 
Higginson  v.  Dall,  13  Mass.  96;  Locke  v. 
North  American  Ins.  Co.,  13  Mass.  61. 

New  York. —  Carr  v.  Security  Ins.  Co.,  109 
N.  Y.  504,  17  N.  E.  369;  Wilkes  v.  People's 
F.  Ins.  Co.,  19  N.  Y.  184;  Buffalo  Steam  En- 
gine Works  V.  Sun  Mut.  Ins.  Co.,  17  N.  Y. 
401. 

Ohio. —  Williams  v .  Cincinnati  Ins.  Co., 
Wright  542. 

England. —  Provincial  Ins.  Co.  v.  Leduc, 
L.  R.  6  P.  C.  224,  2  Aspin.  338,  43  L.  J.  P.  C. 
49,  31  L.  T.  Rep.  N.  S.  142,  22  Wkly.  Rep. 
929;  Hutchinson  v.  Wright,  25  Beav.  444, 
4  Jur.  N.  S.  749,  27  L.  J.  Ch.  834,  6  Wkly. 
Rep.  475,  53  Eng.  Reprint  706;  Smith  v. 
Lascelles,  2  T.  R.  187. 

Canada. —  Anchor  Mar.  Ins.  Co.  v.  Keith, 
9  Can.  Sup.  Ct.  483;  Perkins  v.  Equitable 
Ins.  Co.,  9  N.  Brunsw.  562. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  154 
et  seq.  And  see  Fike  Insurance,  19  Cyc. 
586. 

Subsequent  forfeiture  of  vessel. —  It  has 

been  held  that  the  mortagor  of  a  vessel,  witli 
covenant  for  payment,  and  to  insure  for  bene- 
fit of  the  mortgagee,  had  an  insurable  inter- 
est which  was  not  destroyed  by  a  subsequent 
forfeiture  of  the  vessel  by  selling  the  same  to 
an  alien  in  violation  of  the  act  of  congress 
of  1831.  Wilkes  v.  People's  F.  Ins.  Co.,  19 
N.  Y.  184. 

A  mortgagor  parting  with  the  equity  of 
redemption  continues  to  have  an  insurable 
interest  in  the  mortgaged  property  so  long 
as  he  is  liable  for  the  mortgage  debt.  Buf- 
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wise  transferred  merely  as  security  for  a  debt,^^  except  that  where  the  vessel  is 
bottomed  the  owner  has  an  insurable  interest  only  in  the  excess  of  its  value  over 
the  amount  of  the  bottomry  bond.^^  So  also  the  indorsement  and  transfer  of  a 
bill  of  lading  merely  as  security  for  a  debt,  even  though  the  transfer  is  absolute 
in  form,  leaves  an  insurable  interest  in  the  indorser.^^  Of  course  if  the  owner  of 
a  vessel,  cargo,  or  other  property  sells  and  transfers  the  same  absolutely,  reserving 
no  lien  or  interest  at  all,  he  no  longer  has  an  insurable  interest  therein  ;  ^  but  he 
retains  an  insurable  interest  if  he  agrees  with  the  purchaser  to  pay  him  if  a  loss  shall 
liappen,^^  or  if  he  reserves  alien  or  takes  back  a  mortgage  for  the  purchase-money.^ 
2.  Part  Ownership  or  Interest  —  a.  In  General.  One  who  is  part-owner  of  a 
vessel,  cargo,  or  other  property  may  protect  his  own  interest  by  insurance,^"^  and 
the  same  is  true  of  one  who  is  otherwise  interested  with  others  in  a  marine 
adventure  but  a  part-owner  or  person  partly  interested  has  no  insurable 
interest  in  the  shares  of  the  other  part-owners  or  persons  interested.^^    This  rule 


falo  Steam  Engine  Works  r.  Sun  Mut,  Ins. 
Co.,  17  N.  Y.  401. 
31.  A  transfer  by  bill  of  sale  absolute  in 

form,  but  which  is  intended  merely  as  se- 
curity, leaves  an  insurable  interest  in  the 
transferrer.  Gordon  r.  Massachusetts  F.  & 
M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Hutchin- 
son V.  Wright,  25  Beav.  444,  4  Jur.  N.  S. 
749,  27  L.  J.  Ch.  834,  6  Wkly.  Rep.  475,  53 
Eng.  Reprint  706 ;  Alston  v.  Campbell,  4 
Bro.  P.  C.  476,  2  Eng.  Reprint  325 ;  Ward  r. 
Beck,  13  C.  B.  N.  S.  668,  9  Jur.  N.  S.  912, 
32  L.  J.  C.  P.  113,  106  E.  C.  L.  668;  Millidge 
r.  Stvmest,  11  N.  Brunsw.  164. 

32!!  Kenny  i\  Clarkson,  1  Johns.  (N.  Y.) 
385,  3  Am.  Dec.  336;  Smith  r.  Williams,  2 
Cai.  Cas.  (N.  Y. )  110;  Harman  i'.  Vanhatton, 

1  Eq.  Cas.  Abr.  371,  21  Eng.  Reprint  1110, 

2  Vern.  Ch.  716,  23  Eng.  Reprint  1071; 
Glover  v.  Black,  1  W.  BI.  396.  Compare  Wil- 
liams r.  Smith,  2  Cai.  (N.  Y.)  13. 

33.  Hibbert  i:  Carter,  1  T.  R.  745,  1  Rev. 
Rep.  388. 

34.  Folsom  v.  Merchants'  Mut.  Mar.  Ins. 
Co.,  38  Me.  414;  Worthington  v.  Bearse,  12 
Allen  (Mass.)  382,  90  Am.  Dec.  152;  Gordon 
V.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick. 
(Mass.)  249;  Murrav  v.  Columbian  Ins.  Co., 
11  Johns.  (N.  Y.)  302;  Pugh  v.  Wylde,  11 
Nova  Scotia  177. 

Effect  of  reconveyance. —  It  has  been  held, 
however,  that  where  the  owner  of  a  vessel 
sells  and  conveys  the  same  absolutely,  but 
afterward  is  revested  with  the  title  by  a  re- 
conveyance, his  insurable  interest  in  the 
vessel  is  merely  suspended  during  the  time 
the  title  is  vested  in  the  vendee  and  is  re- 
vived again  on  the  reconveyance,  so  that, 
under  a  policy  of  insurance  issued  to  him 
before  the  sale  for  a  period  extending  beyond 
the  time  of  reconveyance,  he  is  entitled  to 
recover  for  loss  of  the  vessel  after  the  recon- 
veyance. Worthington  v.  Bearse,  12  Allen 
(Mass.)  382,  90  Am.  Dec.  i:2. 

35.  Reed  v.  Cole,  3  Burr.  1512. 

36.  Fernandez  v.  Great  Western  Ins.  Co., 

3  Rob.  (N.  Y.)  457  [reversed  on  other 
grounds  in  48  N.  Y.  571,  8  Am.  Rep.  571] 
(holding  also  that  the  change  of  interest 
from  that  of  owner  to  that  of  mortgagee  was 
not  such  a  change  of  interest  as  to  avoid  a 


policy  previously  taken  out)  ;  Williams  V. 
Cincinnati  Ins.  Co.,  Wright  (Ohio)  542  (bill 
of  sale  reserving  an  interest  as  mortgagee). 
See  Bell  v.  Western  M.  &  F.  Ins.  Co.,  5  Rob. 
(La.)  423,  39  Am.  Dec.  542. 

If  the  agreement  does  not  create  a  lien, 
the  seller  does  not  retain  an  insurable  in- 
terest. Folsom  V.  Merchants'  Mut.  Mar.  Ins. 
Co.,  38  Me.  414,  holding  that  a  merchant 
who  sells  to  a  fishing  vessel  unconditionally 
an  outfit  for  a  voyage,  under  an  agreement 
that  he  shall  have  a  lien  on  the  same,  has 
no  insurable  interest  therein  after  parting 
with  the  possession. 

Insurable  interest  of:  Lienor  see  infra, 
111,  D,  13.    Mortgagee  see  infra,  III,  D,  11. 

Change  of  interest  as  affecting  policy  see 
infra,  VI,  C,  1. 

37.  Connecticut. —  Bulkley  v.  Derby  Fish- 
ing Co.,  1  Conn.  571,  partners  owning  vessel 
and  cargo. 

Massachusetts. —  Finney  v.  Warren  Ins. 
Co.,  1  Mete.  16,  35  Am.  Dec.  343. 

Pennsylvania. —  International  Mar.  Ins.  Co. 
V.  Winsmore,  124  Pa.  St.  61,  16  Atl.  516. 

Wisconsin. —  Walls  v.  Helfenstein,  28  Wis, 
632. 

England. —  Inglis  v.  Stock,  10  App.  Cas. 
263,  5  Aspin.  422,  54  L.  J:  Q.  B.  582,  52 
L.  T.  Rep.  N.  S.  821,  33  Wkly.  Rep.  877 
[affirming  12  Q.  B.  D.  564,  2  Aspin.  294, 
53  L.  J.'Q.  B.  356,  51  L.  T.  Rep.  N.  S.  449 
{reversing  9  Q.  B.  D.  708,  4  Aspin.  596,  52 
L.  J.  Q.  B.  30,  47  L.  T.  Rep.  N.  S.  416,  31 
Wkly.  Rep.  455)]  (undivided  interest  in 
cargo )  ;  Page  v.  Fry,  2  B.  &  P.  240,  5 
Rev.  Rep.  583;  Carruthers  v.  Sheddon,  1 
Marsh.  416,  6  Taunt.  14,  1  E.  C.  L.  486 
( partners ) . 

Canada. —  Moore  v.  Home  Ins.  Co.,  14  L.  C. 
Jur.  77,  trustees. 

38.  Wilson  v.  Jones,  L.  R.  2  Exch.  139, 
36  L.  J.  Exch.  78,  15  L.  T.  Rep.  N.  S.  669, 
15  Wkly.  Rep.  435,  part  interest  in  adventure 
of  laying  an  Atlantic  cable.  See  also  Ebs- 
M^orth  V.  Alliance  Mar.  Ins.  Co.,  L.  R.  8  C.  P. 
596,  2  Aspin.  125,  42  L.  J.  C.  P.  305,  29 
L.  T.  Rep.  N.  S.  749. 

39.  Sawyer  v.  Freeman,  35  Me.  542;  Reed 
V.  Pacific  Ins.  Co.,  1  Mete.  (Mass.)  166; 
Finney  v.  Warren  Ins.  Co.,  1  Mete.  (Mass.) 

[Ill,  D,  2,  a] 
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of  course  does  not  prevent  one  part-owner  from  insuring  for  the  others  if  his  act 
is  authorized  or  ratified  bj  them,^*^  or  from  protecting  by  insurance  on  his  own 
account  any  interest  he  may  in  fact  have,  by  reason  of  advances  or  disbursements 
made  or  liability  assumed,  with  respect  to  the  other  shares.^^ 

b.  Stoek-Holdeps.  A  stock-holder  in  a  corporation  owning  a  ship,  cargo,  or 
other  property,  while  he  has  neither  a  legal  title  to  the  corporate  property  nor 
any  equitable  title  which  he  can  convert  into  a  legal  title,  has  such  equitable 
rights  of  a  pecuniary  nature  growing  out  of  his  situation  as  stock-holder  as  to  give 
him  an  insurable  interest  in  the  corporate  property  to  the  extent  of  his  shares.^^ 

3.  Charterer.^^  The  charterer  of  a  vessel  who  is  in  possession,^  who  con- 
tracts to  keep  her  insured,*^  who  holds  her  as  security  for  advancements  or  dis- 
bursements,^^ or  who  covenants  to  pay  her  value  in  case  of  loss,^"^  has  an  insurable 
interest  in  the  vesseL^^ 

4.  Master  and  Crew.  The  master  of  a  vessel  generally  has  no  insurable 
interest  either  in  the  vessel  or  in  the  cargo and  this  is  true,  although  his 
wife  is  a  part-owner  of  the  same ;  ^  but  he  may  have  such  interest  in  the  cargo 
where  it  is  consigned  to  him.^^    The  master  may  insure  his  wages,^^  commis- 


16,  35  Am.  Dec.  343;  Murray  v.  Columbian 
Ins.  Co.,  11  Johns.  (N.  Y.)  302;  Knight  v. 
Eureka  F.  &  M.  Ins.  Co.,  26  Ohio  St.  664, 
20  Am.  Rep.  778;  Graves  v.  Boston  Mar. 
Ins.  Co.,  2  Cranch  (U.  S.)  419,  2  L.  ed.  324. 

40.  Gray  v.  Buck,  78  Me.  477,  7  Atl.  16; 
Provincial  Ins.  Co.  v.  Leduc,  L.  R.  6  P.  C. 
224,  2  Aspin.  338,  43  L.  J.  P.  C.  49,  31 
L.  T.  Rep.  N.  S.  142,  22  Wkly.  Rep.  929.  See 
infra,  IV,  A,  2. 

When  authorized  to  insure  to  secure  ad- 
vances.—  Where  a  ship  was  purchased  in  the 
names  of  A  and  B,  but  the  purchase-price 
was  advanced  by  A  alone,  and  B  agreed  to 
reimburse  him  and  authorized  him  to  insure 
the  ship  in  his,  A's,  name,  and  in  case  of  loss 
collect  the  whole  insurance,  this  was  held  to 
give  A  an  insurable  interest  in  the  whole 
ship.  Provincial  Ins.  Co.  v.  Leduc,  L.  R.  6 
P.  C.  224,  2  Aspin.  338,  43  L.  J.  P.  C.  49, 
31  L.  T.  Rep.  N.  S.  142,  22  Wkly.  Rep.  929. 
But  in  Murray  v.  Columbian  Ins.  Co.,  11 
Johns.  (N.  Y. )  302,  where  A  purchased  the 
whole  of  a  cargo  in  which  B  was  to  have 
one-third  interest  and  which  was  charged 
to  him  by  A,  and  the  invoices  and  bills  of 
lading  were  made  out  in  their  joint  names, 
and  B  subsequently  directed  his  correspondent 
to  place  the  proceeds  to  A's  credit,  it  was 
held  that  A  had  no  insurable  interest  in  the 
one  third  of  the  cargo  which  belonged  to  B, 

41.  Oliver  v.  Greene,  3  Mass.  133,  3  Am. 
Dec.  96;  International  Mar.  Ins.  Co.  V.  Wins- 
more,  123  Pa.  St.  61,  16  Atl.  516. 

Insurable  interest  in:  Advances  and  dis- 
bursements see  infra,  III,  D,  18.  Freight  see 
infra.  III,  D,  16.   Profits  see  infra,  III,  D, 

17,  a. 

Covenant  to  pay  value  in  case  of  loss. —  A 

part-owner  in  possession  who  has  covenanted 
to  pay  the  value  of  the  coowner's  interest 
in  the  vessel  in  case  of  loss  has  an  insurable 
interest  to  the  full  value  of  the  vessel.  Oli- 
ver V.  Greene,  3  Mass.  133,  3  Am.  Dec.  96. 

42.  Riggs  V.  Commercial  Mut.  Ins.  Co.,  125 
Y.  7,  25  N.  E.  1058,  21  Am.  St.  Rep.  716, 

10  L.  R.  A.  684  [affirming  57  N.  Y.  Super.  Ct. 
78,  5  N.  Y.  Suppl.  183  {reversing  on  rehear- 

[III,  D,  2,  a] 


ing  51  N.  Y.  Super.  Ct.  466)] ;  Mannheim  Ins. 
Co.  V.  Hollander,  112  Fed.  549;  Seaman  v. 
Enterprise  F.  &  M.  Ins.  Co.,  18  Fed.  250, 
5  McCrary  558,  21  Fed.  778.  And  see  Wilson 
V.  Jones,  L.  R.  2  Exch.  139,  36  L.  J.  Exch. 
78,  15  L.  T.  Rep.  N.  S.  669,  15  Wkly.  Rep. 
435.  See  also  Fire  Insurance,  19  Cyc. 
589. 

43.  Insurable  interest  in:  Advances  and 
disbursements  see  infra.  III,  D,  18.  Freight 
see  infra,  III,  D,  16.  Profits  see  infra,  III, 
D,  17,  a. 

44.  Murdock  v.  Franklin  Ins.  Co.,  33 
W.  Va.  407,  10  S.  E.  777,  7  L.  R.  A.  572; 
The  Gulnare,  42  Fed.  861. 

45.  Bartlet  v.  Walter,  13  Mass.  267,  7  Am. 
Dec.  143. 

46.  Murdock  v.  Franklin  Ins.  Co.,  33 
W.  Va.  407,  10  S.  E.  777,  7  L.  R.  A.  572. 

47.  Oliver  v.  Greene,  3  Mass.  133,  3  Am. 
Dec.  96. 

48.  General  average  charges  see  infra,  III, 
D,  5,  note  64. 

49.  Barker  v.  Marine  Ins.  Co.,  2  Fed.  Cas. 
No.  992,  2  Mason  369;  Mercantile  Ins.  Co. 
V.  The  Orphan  Boy,  17  Fed.  Cas.  No.  9,431. 

Purchase  by  master. —  The  master  of  a  ship 
who  sells  a  cargo  at  public  auction  after 
an  abandonment  to  the  underwriters,  and 
buys  it  in  at  the  sale  to  prevent  a  loss,  does 
not  become  owner  of  the  property  thereby,  so 
as  to  acquire  an  insurable  interest,  for  he 
cannot  become  the  purchaser  at  a  sale  made 
by  his  authority  as  agent  of  the  owners,  and 
if  he  does  so  there  is  in  effect  no  sale.  Barker 
V.  Marine  Ins.  Co.,  2  Fed.  Cas.  No.  992,  2 
Mason  369.  The  same  principle  applies  in 
other  cases  in  which  the  master  becomes  the 
purchaser  when  he  is  also  the  agent  to  sell 
or  to  authorize  a  sale.  Copeland  v.  Mercan- 
tile Ins.  Co.,  6  Pick.  (Mass.)  198. 

50.  Mercantile  Ins.  Co.  v.  The  Orphan  Boy, 
17  Fed.  Cas.  No.  9,431. 

51.  Buck  T.  Chesapeake  Ins.  Co.,  1  Pet. 
(U.  S.)  151,  7  L.  ed.  90. 

Consignees  see  infra.  III,  D,  7. 

52.  King  f.  Glover,  2  B.  &  P.  N.  R.  206,  9 
Rev.  Rep.  638. 
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sions,^^  or  primage  on  freight.^  A  seaman  or  officer  lower  tlian  tlie  master  has 
no  insurable  interest  in  his  "wages  or  any  property  which  he  is  to  receive  in  lieu 
of  wa^es,  it  being  considered  contrary  to  public  policy  to  permit  such  insur- 
ances f^^  but  where  he  is  also  freighter  on  board,  he  may  insure  in  this  capacity, 
even  though  he  is  to  pay  for  the  transportation  of  the  goods  in  services  and  a 
person  having  an  interest  in  the  nature  of  a  lien  on  a  seaman's  wages  may  insure 
such  interest.^^  The  ship's  husband  or  manager  has  no  insurable  interest  in  the 
ship.^^ 

5.  Carriers  and  Other  Bailees.  A  carrier,^^  a  warehouseman  or  wdiarfinger,^* 
or  any  other  bailee  ^'-^  having  property  in  his  custody  or  possession  for  which  he  is 
responsible,^^  or  upon  which  he  has  a  lien  for  advances,  expenses,  or  disburse- 
ments,^ has  an  insurable  interest  to  the  extent  of  the  full  value  of  the  property .^^ 


53.  Holbrook  v.  Brown,  2  Mass.  280;  Provi- 
dence Washington  Ins.  Co.  v.  Bowring,  50 
Fed.  613,  1  C.  C.  A.  583;  King  w  Glover, 
2  B.  &  P.  N.  R.  206,  9  Rev.  Rep.  638. 

54.  Pedrick  v.  Fisher,  19  Fed.  Cas.  No. 
10,900,  1  Sprague  565. 

55.  Hancox  r.  Fishing  Ins.  Co.,  11  Fed, 
Cas.  No.  6,013,  3  Sumn.  132;  Lucena  r. 
Crauford,  3  B.  &  P.  75,  2  B.  &  P.  N.  R.  269, 
6  Rev.  Rep.  623;  The  Lady  Durham,  3 
Hagg.  Adm.  196;  Webster  v.  De  Tastet,  7 
T.  R.  157,  4  Rev.  Rep.  402.  See  also  Gallo- 
way r.  Morris,  3  Yeates  (Pa.)  445,  449; 
Hawkins  v.  Twizell,  5  E.  &  B.  883,  2  Jur. 
N.  S.  302,  25  L.  J.  Q.  B.  160,  4  Wklv.  Rep. 
242,  85  E.  C.  L.  883. 

56.  Stone  r.  National  Ins.  Co.,  19  Pick. 
( Mass. )  34,  holding  that  the  mate,  who  was 
also  freighter  of  goods  on  board  and  was 
thus  acting  in  two  capacities,  could  insure 
the  goods  against  barratry  of  the  master  and 
mariners.  See  also  Galloway  v.  Morris,  3 
Yeates  (Pa.)  445,  449. 

57.  Stone  v.  National  Ins.  Co.,  19  Pick. 
(Mass.)  34. 

58.  Hancox  v.  Fishing  Ins.  Co.,  11  Fed. 
Cas.  No.  6,013,  3  Sumn.  132. 

59.  Reed  v.  Pacific  Ins.  Co.,  1  Mete.  (Mass.) 
166;  Finney  v.  W^arren  Ins.  Co.,  1  Mete. 
(Mass.)  16,  35  Am.  Dec.  343;  China  Mut. 
Ins.  Co.  v.  Ward,  59  Fed.  712,  8  C.  C.  A.  229. 

60.  Savage  v.  Corn  Exch.  F.,  etc.,  Ins.  Co., 
36  N.  Y.  655,  3  Transcr.  App.  112;  Chase 
v.  Washington  Mut.  Ins.  Co.,  12  Barb. 
(N.  Y.)  595;  Van  Natta  X).  Mutual  Security 
Ins.  Co.,  2  Sandf.  (N.  Y.)  490;  Phoenix  Ins. 
Co.  V.  Erie,  etc.,  Transp.  Co.,  117  U.  S.  312, 
6  S.  Ct.  750,  29  L.  ed.  873  [affirming  an  un- 
reported judgment  of  the  circuit  court  which 
affirmed  l9  Fed.  Cas.  No.  11,112,  10  Biss.  18"! ; 
Ursula  Bright  Steamship  Co.  v.  Amsinck,  115 
Fed.  242 ;  The  Sidney,  23  Fed.  88  [reversed  on 
other  grounds  in  27  Fed.  119];  Cunard 
Steamship  Co.  v.  Marten,  [1902]  2  K.  B.  624, 
71  L.  J.  K.  B.  968,  87  L.  T.  Rep.  N.  S.  400; 
Stephens  v.  Australasian  Ins.  Co.,  L.  R.  8 
C.  P.  18,  1  Aspin.  458,  42  L.  J.  C.  P.  12, 
27  L.  T.  Rep.  N.  S.  585,  21  Wkly.  Rep.  228; 
Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1  L.  J. 
K.  B.  158,  23  E.  C.  L.  214.  See  also  Car- 
riers, 6  Cyc.  509,  510;  Fire  Insurance,  19 
Cyc.  585. 

Ownership  of  the  vessel  by  a  carrier  is  not 
essential  to   his   insurable   interest   in  the 


goods  carried.  Chase  v.  Washington  Mut. 
Ins.  Co.,  12  Barb.  (N.  Y.)  595.  An  express 
company  may  insure.  Wells  v.  Pacific  Ins. 
Co.,  44  Cal.  397. 

Lightermen  may  insure.  Joyce  v.  Kennard, 
L.  R.  7  Q.  B.  78,  1  Aspin.  194,  41  L.  J.  Q.  B. 
17,  25  L.  T.  Rep.  N.  S.  932,  20  Wkly.  Rep. 
233;  Tate  v.  Hyslop,  15  Q.  B.  D.  368,  5  Aspin. 
487,  54  L.  J.  Q.  B.  592,  53  L.  T.  Rep.  N.  S. 
581. 

61.  Waters  v.  Monarch  F.  &  L.  Assur.  Co., 
5  E.  &  B.  870,  2  Jur.  N.  S.  375,  25  L.  J.  Q.  B. 
102,  4  Wkly.  Rep.  245,  85  E.  C.  L.  870.  And 
see  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co., 
117  U.  S.  312,  6  S.  Ct.  750,  29  L.  ed.  873. 
See  also  Fire  Insurance,  19  Cyc.  585, 
586. 

62.  Murdock  v.  Franklin  Ins.  Co.,  33 
W.  Va.  407,  10  S.  E.  777,  7  L.  R.  A.  572; 
Russel  r.  Union  Ins.  Co.,  4  Dall.  (U.  S.) 
421,  1  L.  ed.  892,  21  Fed.  Cas.  No.  12,146, 
1  Wash.  409 ;  Dixon  v.  Whitworth,  4  C.  P.  D. 
371,  4  Aspin.  326,  48  L.  J.  C.  P.  538,  40 
L.  T.  Rep.  N.  S.  718,  28  Wkly.  Rep.  184; 
Routh  V.  Thompson,  13  East  274,  11  East 
428,  10  Rev.  Rep.  539.  See  Merchants'  Mar. 
Ins.  Co.  V.  Rumsey,  9  Can.  Sup.  Ct.  577. 

63.  The  Sidney,  23  Fed.  88;  Stephens  v. 
Australasian  Ins.  Co.,  L.  R.  8  C.  P.  18,  1 
Aspin.  458,  42  L.  J.  C.  P.  12,  27  L.  T.  Rep. 
N.  S.  585,  21  Wkly.  Rep.  228. 

64.  Savage  v.  Corn  Exch.  F.,  etc.,  Ins.  Co., 
36  N.  Y.  655,  3  Transcr.  App.  112;  Russel 
r.  Union  Ins.  Co.,  4  Dall.  (U.  S.)  421,  1  L. 
ed.  892,  21  Fed.  Cas.  No.  12,146,  1  Wash. 
409;  Dixon  v.  Whitworth,  4  C.  P.  D.  371, 
4  Aspin.  326,  48  L.  J.  C.  P.  538,  40  L.  T.  Rep. 
N.  S.  718,  28  Wkly.  Rep.  184. 

Advances  and  disbursements  generally  see 
infra,  III,  D,  18. 

General  average  charges. —  The  charterer  of 
a  steamship,  being  primarily  bound  to  secure 
or  discharge  general  average  contributions 
due  upon  the  goods  of  the  several  cargo 
owners,  and  entitled  to  a  lien  thereon  for  his 
reimbursement,  has  an  insurable  interest  in 
such  goods,  and  under  a  policy  insuring  him 
against  general  average  charges  on  the  cargo 
may  recover  the  amount  of  contributions  so 
paid  by  him  on  cargo  owned  by  others  as 
well  as  by  himself.  Dodwell  v.  Munich  Assur. 
Co.,  123  Fed.  841. 

65.  Savage  v.  Corn  Exch.  F.,  etc.,  Ins.  Co., 
36  N.  Y.  655,  3  Transcr.  App.  112. 
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6.  Agents.^*^  Ordinarily  an  agent,  wlio  has  no  further  interest  than  that 
usually  arising  from  such  relation,  lias  no  sucli  insurable  interest  as  will  permit 
him  to  take  out  insurance  on  his  own  account,^^  but  it  is  otherwise  if  the  agent 
holds  the  legal  title  in  trust,*^^  or  if  he  is  also  in  the  position  of  a  bailee  and  if 
he  is  in  possession  of  propertj^  upon  which  he  has  a  lien  for  advances  or  disburse- 
ments he  may  insure  for  his  own  beneht.'^'^  So  an  agent  may  have  an  insurable 
interest  by  reason  of  expected  commissions  or  profits.''^  An  agent  of  course  may 
insure  on  behalf  of  the  owners  or  others  interested,  if  he  is  authorized  to  do  so  or 
his  act  is  ratitied.'^^ 

7.  CoNSiGNEES.'^^  A  consignee  who  has  no  interest  in  the  goods  consigned 
cannot  insure  them  on  his  own  account;'^*  but  a  consignee  who  has  made 
advances,'^^  or  has  accepted  drafts  or  bills  of  exchange  against  shipments,'^^  or  has 
incurred  liability  toward  or  is  in  possession  of  goods,"^^  or  who  has  power  to  sell,^^ 
has  an  insurable  interest  in  them.  And  a  consignee  to  whom  goods  are  consigned 
for  sale  has  an  insurable  interest  in  his  expected  commissions  or  protits.^^ 

8.  Purchasers.  One  who  has  made  a  valid  contract  for  the  purchase  of  a 
vessel,  cargo,  or  other  property  sufficient  to  transfer  to  him  the  title  has  an 
insurable  interest,^^  although  the  price  has  not  been  paid  or  even  definitely  agreed 


66.  Prize  agents  or  commissioners  see  in- 
fra,  III,  D,  15. 

67.  Sawyer  v.  Mayhew,  51  Me.  398;  China 
Mut.  Ins.  Co.  V.  Ward,  59  Fed.  712,  8  C.  C.  A. 
229;  Seagrave  v.  Union  Mar.  Ins,  Co.,  L.  R. 
1  C.  P.  305,  H.  &  R.  302,  12  Jur.  N.  S. 
358,  35  L.  J.  C.  P.  172,  14  L.  T.  Rep.  N.  S. 
479,  14  Wkly.  Rep.  690.  See  also  Warder  v. 
Horton,  4  Binn.  (Pa.)  529. 

68.  Page  v.  Western  M.  &  F.  Ins.  Co.,  19 
La.  49.  See  infra,  III,  D,  9. 

69.  See  supra,  III,  D,  5. 

70.  Sturm  V.  Atlantic  Mut.  Ins.  Co.,  63 
N.  Y.  77  [affirming  38  N.  Y.  Super.  Ct.  281] ; 
Russel  V.  Union  Ins.  Co.,  4  Dall.  (U.  S.)  421, 
1  L.  ed.  892,  21  Fed.  Cas.  No.  12,146,  1  Wash. 
409. 

Lienors  generally  see  infra,  III,  D,  13. 
Agent's  advances  and  disbursements  gen- 
erally see  infra,  III,  D,  18. 

71.  See  infra,  III,  D,  17. 

72.  See  infra,  IV,  A,  2. 

73.  Purchasers  see  infra.  III,  D,  8. 
Master  as  consignee  see  supra.  III,  D,  4. 

74.  Toppan  v.  Atkinson,  2  Mass.  365;  Sea- 
grave  V.  Union  Mar.  Ins.  Co.,  L.  R.  1  C.  P. 
305,  H.  &  R.  302,  12  Jur.  N.  S.  358,  35 
L.  J.  C.  P.  172,  14  L.  T.  Rep.  N.  S.  479, 
14  Wkly.  Rep.  690. 

75.  Russel  v.  Union  Ins.  Co.,  4  Dall.  (U.  S.) 
421,  1  L.  ed.  892,  21  Fed.  Cas.  No.  12,146, 

1  Wash.  409;  The  Sidney,  23  Fed.  88  [re- 
versed on  other  grounds  in  27  Fed.  119]  ; 
Aldrich  v.  Equitable  Safety  Ins.  Co.,  1  Fed. 
Cas.  No.  155,  1  Woodb.  &  M.  272;  Ebsworth 
V.  Alliance  Mar.  Ins.  Co.,  L.  R.  8  C.  P.  596, 

2  Aspin.  125,  42  L.  J.  C.  P.  305,  29  L.  T.  Rep. 
N.  S.  479;  Hill  V.  Secretan,  1  B.  &  P.  315, 
4  Rev.  Rep.  806;  Godin  v.  London  Assur. 
Go.,  1  Burr.  489,  1  Ld.  Ken.  254,  1  W.  Bl. 
103;  Conway  i\  Gray,  10  East  536;  Car- 
ruthers  v.  Sheddon,  1  Marsh.  416,  6  Taunt. 
14,  1  E.  C.  L.  486. 

A  creditor  for  whose  benefit  goods  are  con- 
signed to  a  third  person  by  his  debtor  has  an 
insurable  interest  in  the  goods.    Hill  v.  Se- 
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Cretan,  1  B.  &  P.  315,  4  Rev.  Rep.  806.  See 
also  supra.  III,  B. 

Advances  and  disbursements  see  infra,  III, 
D,  18. 

76.  Williams  v.  Cresent  Mut.  Ins.  Co.,  15 
La.  Ann.  651;  Ebsworth  v.  Alliance  Mar.  Ins. 
Co.,  L.  R.  8  C.  P.  596,  2  Aspin.  125,  42 
L.  J.  C.  P.  305,  29  L.  T.  Rep.  N.  S.  479; 
Wolff  V.  Horncastle,  1  B.  &  P.  316,  4  Rev. 
Rep.  808. 

The  indorsement  and  delivery  of  a  bill  of 
lading  to  a  creditor  prima  facie  conveys  the 
whole  property  in  the  goods  from  the  time 
of  its  delivery;  but  if  the  intention  of  the 
parties  appears  to  have  been  only  to  bind 
the  net  proceeds  in  case  of  the  arrival  of 
the  goods,  then  an  insurance  made  on  ac- 
count of  the  indorser  after  such  indorse- 
ment is  good.  Hibbert  v.  Carter,  1  T.  R.  745, 

1  Rev.  Rep.  388. 

77.  Sturm  v.  Atlantic  Mut.  Ins.  Co.,  38 
N.  Y.  Super.  Ct.  281  [affirmed  in  63  N.  Y. 
77]. 

78.  Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63 
N.  Y.  77  [affirming  38  N.  Y.  Super.  Ct.  281] ; 
Rolker  v.  Great  Western  Ins.  Co.,  4  Abb.  Dec. 
(N.  Y.)  76,  3  Keyes  17;  Buck  v.  Chesa- 
peake Ins.  Co.,  1  Pet.  (U.  S.)  151,  7  L.  ed. 
90;  The  Sidney,  23  Fed.  88  [reversed  on 
other  grounds  in  27  Fed.  119]. 

79.  Pouverin  v.  Louisiana  State  M.  &  F. 
Ins.  Co.,  4  Rob.  (La.)  234. 

80.  See  infra.  III,  D,  17. 

81.  Inglis  V.  Stock,  10  App.  Cas.  263,  5 
Aspin.  422,  54  L.  J.  Q.  B.  582,  52  L.  T.  Rep. 
N.  S.  821,  33  Wklv.  Rep.  877  [affirming  12 
Q.  B.  D.  564,  5  Aspin.  294,  53  L.  J.  Q.  B. 
356,  51  L.  T.  Rep.  N.  S.  449  {reversing  9 
Q.  B.  D.  708,  4  Aspin.  596,  52  L.  J.  Q.  B. 
30,  47  L.  T.  Rep.  N.  S.  416,  31  Wkly.  Rep. 
455)];  Seagrave  v.  Union  Mar.  Ins.  Co., 
L.  R.  1  C.  P.  305,  H.  &  R.  302,  12  Jur.  N.  S. 
358,  35  L.  J.  C.  P.  172,  14  L.  T.  Rep.  N.  S. 
479,  14  Wkly.  Rep.  690 ;  Sparkes  v.  Marshall, 

2  Bing.  N.  'Cas.  761,  2  Hodges  44,  5  L.  J. 
C.  P.  286,  3  Scott  172,  29  E.  C.  L.  750; 
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upon  ;  and,  in  the  case  of  goods,  although  the  bill  of  lading  taken  in  the  seller's 
name  remains  unindorsed.^^  So  it  has  been  held  that  an  insurable  interest  in  the 
purchaser  exists  where  specific  property  has  been  appropriated  by  the  vendor  to 
the  contract^  or  the  property  placed  at  the  risk  of  the  vendee  or  put  in  his 
possession. In  like  manner  one  who  has  an  equitable  interest  under  an  executory 
contract  for  the  purchase  of  a  vessel  has  an  insurable  interest,  although  the  vendor 
retains  the  legal  title  to  secure  payment  of  the  balance  of  the  price.^^  On  tlie 
other  hand,  if  the  contract  has  not  been  completed  and  the  title,  possession,  and 
risk  remain  in  the  vendor,  the  vendee  has  no  interest  which  is  insui-able.^^ 


Joyce  f.  Swann,  17  C.  B.  N.  S.  84,  112 
e/C.  L.  84;  Browning  r.  Provincial  Ins.  Co., 
L.  R.  5  P.  C.  263,  2  Aspin.  35,  28  L.  T.  Rep. 
N.  S.  853,  21  Wkly.  Rep.  587. 

After  stoppage  in  transitu  the  vendee 
ceases  to  have  an  insurable  interest.  Clay 
V.  Harrison,  10  B.  &  C.  99,  8  L.  J.  K.  B.  0.  S. 
90,  5  M.  &  R.  17,  21  E.  C.  L.  51.  But  se« 
Arnould  Mar.  Ins.  (7th  ed.)  §  286. 

The  form  of  contract  and  acts  requisite  to 
transfer  title  will  be  found  fully  treated  else- 
where in  this  work.    See  Sales. 

Necessity  for  writing  under  statute  of 
frauds. —  The  fact  that  the  contract  is  not  in 
writing  has  in  England  been  held  to  prevent 
an  insurable  interest  accruing  to  the  vendee 
(Stockdale  t\  Dunlop,  4  Jur.  681,  9  L.  J. 
Exch.  83,  6  M.  &  W.  224),  but  a  contrary 
view  has  been  taken  in  Massachusetts  (Am- 
.einck  f.  American  Ins.  Co.,  129  Mass.  185). 

Registration. —  Where  by  statute  the  pur- 
chaser or  transferee  of  a  vessel  acquires  no 
title,  legal  or  equitable,  unless  the  vessel  is 
registered  in  his  name,  registration  is  neces- 
sary to  give  him  an  insurable  interest  in  the 
vessel,  or  in  freight,  the  right  to  which  is  de- 
pendent on  ownership.    Camden  v.  Anderson, 

5  T.  R.  709.    See  swpra.  III,  D,  1,  note  23. 

82.  Joyce  v.  Swann,  17  C.  B.  N.  S.  84,  112 
E.  C.  L.  84. 

83.  Joyce  v.  Swann,  17  C.  B.  N.  S.  84,  112 
E.  C.  L.  84.  And  see  Seagrave  v.  Union  Mar. 
Ins.  Co.,  L.  R.  1  C.  P.  305,  315,  H.  &  R.  302, 
12  Jur.  N.  S.  358,  35  L.  J.  C.  P.  172,  14  L.  T. 
Rep.  N.  S.  479,  14  Wkly.  Rep.  690. 

84.  Harrison  v.  Fortlage,  161  U.  S.  57,  16 
S.  Ct.  488,  40  L.  ed.  616;  Colonial  Ins.  Co. 
V.  Adelaide  Mar.  Ins.  Co.,  12  App.  Cas.  128, 

6  Aspin.  94,  56  L.  J.  P.  C.  19,  56  L.  T.  Rep. 
N.  S.  173,  35  W^kly.  Rep.  636;  Inglis  f. 
Stock,  10  App.  Cas.  263,  5  Aspin.  422,  54 
L.  J.  Q.  B.  582,  52  L.  T.  Rep.  N.  S.  821,  33 
Wkly.  Rep.  877  [affirming  12  Q.  B.  D.  564, 
5  Aspin.  294,  53  L.  J.  Q.  B.  356,  51  L.  T. 
Rep.  N.  S.  449   {reversing  9  Q.  B.  D.  708, 

4  Aspin.  596,  52  L.  J.  Q.  B.  30,  47  L.  T.  Rep. 
N.  S.  416,  31  Wkly.  Rep.  455)];  Sparkes  r. 
Marshall,  2  Ring.  N.  Cas.  761,  2  Hodges  44, 

5  L.  J.  C.  P.  286,  3  Scott  172,  29  E.  C.  L. 
750. 

"  No  arrival,  no  sale."  —  Persons  who  agree 
to  purchase  goods  to  be  shipped  by  a  cer- 
tain vessel  with  a  provision,  "  No  arrival, 
no  sale,"  have  an  insurable  interest  in  the 
goods.  Harrison  v.  Fortlage,  161  U.  S.  57, 
16  S.  Ct.  488,  40  L.  ed.  616.  Compare  Frag- 
ano  V.  Long,  4  B.  &  C.  219,  6  D.  &  R.  283, 
3  L.  J.  K.  B.  0.  S.  177,  10  E.  C.  L.  551. 


Partial  deliveries. —  Where  the  charterers  of 
a  vessel  were  also  the  purchasers  of  a  cargo 
of  wheat  to  be  shipped  on  board,  and  the 
master  of  the  vessel  from  time  to  time  re- 
ceived delivery  from  the  vendors,  it  was  held 
that  such  delivery  from  time  to  time  was  a 
delivery  to  the  purchasers,  that  it  vested  in 
them  a  right  of  possession  and  property,  and 
that  consequently  they  had  an  insurable  in- 
terest in  such  wheat  as  had  been  so  deliv- 
ered. Colonial  Ins.  Co.  v.  Adelaide  Mar.  Ins. 
Co.,  12  App.  Cas.  128,  6  Aspin.  94,  56  L.  J. 
P.  C.  19,  56  L.  T.  Rep.  N.  S.  173,  35  Wkly. 
Rep.  636.  To  the  same  effect  see  Inglis  r. 
Stock,  10  App.  Cas.  263,  5  Aspin.  422,  54 
L.  J.  Q.  B.  582,  52  L.  T.  Rep.  N.  S.  821,  33 
Wkly.  Rep.  877  [affirming  12  Q.  B.  D.  564, 
5  Aspin.  294,  53  L.  J.  Q.  B.  356,  51  L.  T.  Rep. 
N.  S.  449  {reversing  9  Q.  B.  D.  708,  4  Aspin. 
596,  52  L.  J.  Q.  B.  30,  47  L.  T.  Rep.  N.  S. 
416,  31  Wkly.  Rep.  455)].  But  in  Anderson 
V.  Morice,  1  App.  Cas.  713,  3  Aspin.  290,  46 
L.  J.  Q.  B.  11,  35  L.  T.  Rep.  N.  S.  566,  25 
W^kly.  Rep.  14,  where  A.  &  Co.  contracted 
with  B.  &  Co.  for  the  purchase  of  a  cargo  of 
crop  Rangoon  rice,  per  "  Sunbeam,"  and 
B.  &  Co.  chartered  the  "  Sunbeam  "  to  go  to 
Rangoon  and  ship  a  cargo  of  rice,  and 
A.  &  Co.  effected  a  policy  of  insurance  on  rice 
from  Rangoon,  to  port  of  discharge  by  the 
"  Sunbeam,"  and  the  "  Sunbeam "  went  to 
Rangoon,  and  after  eight  thousand  eight  hun- 
dred and  seventy-eight  bags  of  rice  were  on 
board  sank,  and  the  ship  and  the  rice  were 
totally  lost,  when  four  hundred  more  bags 
would  have  completed  the  loading,  and  the 
captain  afterward  signed  bills  of  lading  for 
the  eight  thousand  eight  hundred  and  sev- 
enty-eight bags,  and  B.  &  Co.  drew  bills  for 
the  price  upon  A.  &  Co.,  who  accepted  and 
paid  them  with  knowledge  of  the  loss,  it  was 
held  that  the  title  to  the  rice  did  not  pass 
and  that  A.  &  Co.  had  no  insurable  inter- 
est. 

85.  Inglis  V.  Stock,  10  App.  Cas.  263,  5 
Aspin.  422,  54  L.  J.  Q.  B.  582,  52  L.  T.  Rep. 
N.  S.  821,  33  Wkly.  Rep.  877;  Anderson  v. 
Morice,  1  App.  Cas.  713,  3  Aspin.  290,  46 
L.  J.  Q.  B.  11,  35  L.  T.  Rep.  N.  S.  566,  25 
Wkly.  Rep.  14. 

86.  Kenny  v.  Clarkson,  1  Johns.  (N.  Y.) 
385,  3  Am.  Dec.  336.  See  also  Simmes  v. 
Mar.  Ins.  Co.,  22  Fed.  Cas.  No.  12,862,  2 
Cranch  C.  C.  618. 

87.  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.) 
259.  See  also  Simmes  v.  Mar.  Ins.  Co.,  22 
Fed.  Cas.  No.  12.862,  2  Cranch  C.  C.  618. 

88.  Anderson  v.  Morice,  1  App.  Cas.  713, 

[III,  D,  8] 
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9.  Trustees  and  Beneficiaries.  One  who  holds  property  as  trustee  has  an 
insurable  interest,^^  as  has  also  the  beneficiary  or  cestui  que  trust^^ 

10.  Sureties.  There  is  an  insurable  interest  in  one  who  as  surety  in  a  forth- 
coming bond  is  bound  for  the  delivery  of  an  attached  vessel,^^  or  who  is  surety 
for  payment  of  the  value  of  a  cargo  in  case  of  its  condemnation  by  a  foreign 
court  and  has  possession  of  the  same  for  his  indemnity .^^ 

11.  MoRTGAGEES.^^  A  mortgagee  has  an  insurable  interest  in  the  property 
covered  by  his  mortgage  to  the  extent  of  the  mortgage  debt,^"^  and  this  notwith- 
standing that  he  has  assigned  the  mortgage  as  collateral  security  for  a  debt,^^  or 
that  a  superior  Hen  exists  in  favor  of  another,  if  anything  remains  to  the  insured,^*^ 
or  that  the  mortgage  is  not  recorded  and  is  for  that  reason  ineffectual  as  against 
third  persons,  since  it  is  good  as  between  the  parties.^^ 

12.  Lenders  on  Bottomry  and  Respondentia.  One  who  lends  money  on 
bottomry   has   an   insurable   interest  in   the   ship   to   the   amount   of  the 


3  Aspin.  290,  46  L.  J.  Q.  B.  11,  35  L.  T.  Rep. 
N.  S.  566,  25  Wkly.  Rep.  14;  Seagrave  v. 
Union  Mar.  Ins.  Co.,  L.  R.  1  0.  P.  305,  H. 
&  R.  302,  12  Jur.  N.  S.  358,  35  L.  J.  C.  P. 
172,  14  L.  T.  Rep.  N.  S.  479,  14  Wkly.  Rep. 
690;  Fragano  v.  Long,  4  B.  &  C.  219,  6 
D.  &  R.  283,  3  L.  J.  K.  B.  O.  S.  177,  10  E.  C. 
L.  551;  and  other  eases  cited  in  the  pre- 
ceding notes. 

89.  Connecticut. —  Bulkley  v.  Derby  Fish- 
ing Co.,  1  Conn.  571. 

Louisiana. —  Page  v.  Western  M.  &  F.  Ins. 
Co.,  19  La.  49. 

Massachusetts. —  Finney  v.  Warren  Ins. 
Co.,  1  Mete.  16,  35  Am.  Dec.  343;  Lazarus  v. 
Commonwealth  Ins.  Co.,  19  Pick.  81. 

New  York. —  Hughes  v.  Mercantile  Mut. 
Ins.  Co.,  44  How.  Pr.  351  [reversed  on  other 
grounds  in  55      Y.  265,  14  Am.  Rep.  254]. 

United  States. —  Young  v.  Union  Ins.  Co., 
24  Fed.  279. 

England. —  Ebsworth  v.  Alliance  Mar.  Ins. 
Co.,  L.  R.  8  C.  P.  596,  2  Aspin.  125,  42  L.  J. 
C.  P.  305,  29  L.  T.  Rep.  N.  S.  479;  Lucena 
V.  Crauford,  3  B.  &  P.  75,  2  B.  &  P.  N.  R. 
269,  6  Rev.  Rep.  623;  Ex  p.  Houghton,  1 
Rose  177,  17  Ves.  Jr.  251,  11  Rev.  Rep.  73, 
34  Eng.  Reprint  97;  Rhind  v.  Wilkinson,  2 
Taunt.  237,  11  Rev.  Rep.  551;  Ex  p.  Yallop, 
15  Ves.  Jr.  60,  10  Rev.  Rep.  24,  33  Eng.  Re- 
print 677. 

Canada. —  Moore  v.  Home  Ins.  Co.,  14  L.  C. 
Jur.  77. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  154 
et  seq. 

An  administrator  has  an  insurable  interest 
in  the  property  of  the  estate.  Finney  v. 
Warren  Ins.  Co.,  1  Mete.  (Mass.)  16,  35 
Am.  Dec.  343. 

Assignee  for  benefit  of  creditors  see  infra, 
III,  D,  14. 

90.  Bulkley  v.  Derby  Fishing  Co.,  1  Conn. 
571;  Lazarus  v.  Commonwealth  Ins.  Co.,  19 
Pick.  (Mass.)  81:  Gordon  v.  Massachusetts 
F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Hill 
V.  Secretan,  1  B.  &  P.  315,  4  Rev.  Rep.  806; 
Ex  p.  Houghton,  1  Rose  177,  17  Ves.  Jr.  251, 
11  Rev.  Rep.  73,  34  Eng.  Reprint  97;  Ex  p. 
Yallop,  15  Ves.  Jr.  60,  10  Rev.  Rep.  24,  33 
Eng.  Reprint  677.    And  see  supra,  III,  B. 

Assignor  for  benefit  of  creditors  see  infra, 
III,  D,  14. 

[III.  D,  9] 


Stock-holders  in  corporation  see  supra,  III, 
D,  2,  b. 

91.  Fireman's    Ins.    Co.    v.    Powell,  13 

B.  Mon.  (Ky.)  311. 

92.  Russel  v.  Union  Ins.  Co.,  4  Dall.  (U.  S.) 
421,  1  L.  ed.  892,  21  Fed.  Cas.  No.  12,146, 
1  Wash.  409. 

93.  Mortgagor  see  supra,  III,  D,  1,  text 
and  note  30. 

94.  Louisiana. —  Bell  v.  W^estern  M.  &  F. 
Ins.  Co.,  5  Rob.  423,  39  Am.  Dec.  542. 

Massachusetts. —  Mercantile  Mar.  Ins.  Co. 
r.  Clark,  118  Mass.  288;  Clark  v.  Mercantile 
Mar.  Ins.  Co.,  100  Mass.  509,  bill  of  sale 
absolute  in  form,  but  intended  as  security 
only. 

New  York. —  Buffalo  Steam  Engine  Works 
V.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401 ;  Fernan- 
dez V.  Great  Western  Ins.  Co.,  3  Rob.  457 
[reversed  on  other  grounds  in  48  N.  Y.  571,. 
8  Am.  Rep.  571]  ;  Slocovich  v.  Oriental  Mut. 
Ins.  Co.,  13  Daly  264  [affirmed  in  108  N.  Y. 
56,  14  N.  E.  802]  ;  Roussel  r.  St.  Nicholas 
Ins.  Co.,  52  How.  Pr.  495. 

Ohio. —  Williams  v.  Cincinnati  Ins.  Co.,, 
Wright  542. 

Pennsylvania. —  See  Wells  v.  Philadelphia. 
Ins.  Co.,  9  Serg.  &  R.  103. 

England. —  Ebsworth  r.  Alliance  Mar.  Ins. 
Co.,  L.  R.  8  C.  P.  596,  2  Aspin.  125,  42  L.  J. 

C.  P.  305,  29  L.  T.  Rep.  N.  S.  479;  Irving 
V.  Richardson,  2  B.  &  Ad.  193,  9  L.  J.  K.  B. 
0.  S.  225,  1  M.  &  Rob.  153,  22  E.  C.  L.  88 ; 
Smith  V.  Lascelles,  2  T.  R.  187;  Glover  v. 
Black,  1  W.  Bl.  396. 

Canada. —  Crav/ford  r.  St.  Lawrence  Ins. 
Co.,  8  U.  C.  Q.  B.  135.  And  see  Archbold  v. 
Merchants'  Mar.  Ins.  Co.,  16  Nova  Scotia 
98. 

Bill  of  sale  reserving  lien. —  Where  the 

owner  of  a  vessel  sells  it  on  credit  and  gives 
a  bill  of  sale  reserving  an  interest  as  mort- 
gagee, he  has  still  an  insurable  interest. 
Williams  v.  Cincinnati  Ins.  Co.,  Wright 
(Ohio)  542. 

95.  Keith  v.  Anchor  Mar.  Ins.  Co.,  15  Nova 
Scotia  402  [affirmed  in  9  Can.  Sup.  Ct. 
483]. 

96.  Bell  V.  Western  M.  &  F.  Ins.  Co.,  5 
Rob.  (La.)  423,  39  Am.  Dec.  542. 

97.  Bell  V.  Western  M.  &  F.  Ins.  Co.,  5 
Rob.  (La.)  423,  39  Am.  Dec.  542. 
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bond  ^®  altliougli  a  personal  liability  has  accrued  against  the  owner  by  reason  of  a 
deviation  or  breacli  of  a  condition  ;  ^  but  the  bond  must  be  executed  under  such 
circumstances  and  be  in  such  form  as  to  create  a  vahd  maritime  hypothecation  of 
the  ship.^  The  lender  on  respondentia  has  an  insurable  interest  in  the  cargo  and 
freight  to  the  same  extent  as  the  lender  on  bottomry  has  in  the  ship.^  Sums 
loaiied  on  bottomry  are  also  a  separate  and  distinct  subject  of  insurance.*  The 
insurable  interest  of  the  borrower  has  been  already  considered.^ 

13.  Lienors.^  Any  person  having  a  lien  upon  a  vessel,  cargo,  or  other  prop- 
erty, or  an  interest  in  the  nature  of  a  lien,^  whether  it  be  a  connnon-law  lien 
dependent  upon  possession,^  or  a  maritime  lien,^  has  an  insurable  interest  to  the 
extent  of  his  lien  ;  and  it  can  make  no  difference  that  the  lienor  has  a  right  to  pursue 
his  debtor  personally  for  the  debt  on  account  of  which  the  lien  exists,''^  or  that 
there  is  a  superior  lien  in  favor  of  another,  if  anything  may  remain  to  the  insured.^^ 


98.  Simonds  v.  Hodgson,  3  B.  &  Ad.  50, 

I  L.  J.  K.  B.  51,  23  E.  C.  L.  32;  Lucena  \:. 
Craufoid,  3  B.  &  P.  75,  2  B.  &  P.  N.  R.  269, 
6  Rev.  Rep.  623;  Boddington's  Case,  2  Hagg. 
Adm.  422 ;  Glover  v.  Black,  1  W.  BL  396. 

99.  Harman  v.  Vanhatton,  1  Eq.  Cas.  Abr. 
371,  21  Eng.  Reprint  1110,  2  Vern.  Cli.  716, 
23  Eng.  Reprint  1071. 

1.  Cassa  Marittima  v.  Phoenix  Ins.  Co.,  129 
N.  Y.  490,  29  N.  E.  962. 

2.  Simonds  v.  Hodgson,  3  B.  &  Ad.  50,  1 
L.  J.  K.  B.  51,  23  E.  C.  L.  32;  Stainbank  v. 
Shepard,  13  C.  B.  418,  1  C.  L.  R.  609,  17 
Jur.  1032,  22  L.  J.  Excli.  341,  1  Wkly.  Rep. 
505,  76  E.  C.  L.  418;  Stainbank  v.  Penning, 

II  C.  B.  51,  15  Jur.  1082,  20  L.  J.  C.  P.  226, 
73  E.  C.  L.  51. 

Sufficiency  of  bottomry  or  respondentia 
bond  see  Simonds  v.  Hodgson,  3  B.  &  Ad.  50, 
1  L.  J.  K.  B.  51,  23  E.  C.  L.  32 ;  Stainbank  f. 
Shepard,  13  C.  B.  418,  1  C.  L.  R.  609,  17  Jur. 
1032,  22  L.  J.  Exch.  341,  1  Wkly.  Rep.  505, 
76  E.  C.  L.  418;  Stainbank  r.  Penning,  11 

C.  B.  51,  15  Jur.  1082,  20  L.  J.  C.  P.  220, 
73  E,  C.  L.  51;  and,  general! v,  Shipping. 

3.  Lucena  v.  Crauford,  3  B.  &  P.  75,  2 
B.  &  P.  N.  R.  269,  6  Rev.  Rep.  623. 

4.  Force  r.  Providence  Washington  Ins.  Co., 
35  Fed.  767. 

5.  See  supra,  III,  D,  1,  text  and  note  32. 

6.  Insurable  interest  of:  Agent  see  supra, 
III,  D,  6.  Carriers  and  other  bailees  see 
supra.  III,  D,  5.    Consignee  see  supra,  111, 

D,  7.  Lenders  on  bottomry  or  respondentia 
see  supra,  III,  D,  12.  Mortgagees  see  supra, 
III,  D,  11.  Person  having  lien  on  seamen's 
wages  see  supra,  III,  D,  4,  text  and  note 
58. 

Advances  and  disbursements  see  infra.  III, 
D,  18. 

7.  Louisiana. —  Bell  v.  Western  M.  &  F. 
Ins.  Co.,  5  Rob.  423,  39  Am.  Dec.  542,  vendor's 
lien. 

Massachusetts. —  Putnam  V.  Mercantile  Mar. 
Ins.  Co.,  5  Mete.  386. 

Neio  York. —  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.  77  [affirming  38  N.  Y.  Super. 
Ct.  281]. 

Ohio. —  Williams  v.  Cincinnati  Ins.  Co., 
Wright  542,  lien  for  purchase  reserved  in  bill 
of  sale  for  vessel. 

Pennsylvania. —  Wells  v.  Philadelphia  Ins. 
Co.,  9  Serg.  &  R.  103. 

[30] 


United  States. —  Merchants  Mut.  Ins.  Co. 
v.  Baring,  20  Wall.  159,  22  L.  ed.  250;  Rus- 
sel  V.  Union  Ins.  Co.,  4  Dall.  421,  1  L.  ed. 
892,  21  Fed.  Cas.  No.  12,146,  1  Wash. 
409;  The  Gulnare,  42  Fed.  861;  Hancox  v. 
Fishing  Ins.  Co.,  11  Fed.  Cas.  No.  6,013,  3 
Sumn.  132;  Seamans  v.  Loring,  21  Fed.  Cas. 
No.  12,583,  1  Mason  127. 

England.— MoTan  v.  Uzielli,  [1905]  2  K.  B. 
555,  10  Com.  Cas.  203,  74  L.  J.  K.  B.  494,  21 
T.  L.  R.  378,  54  Wkly.  Rep.  250;  Briggs  v. 
Merchant  Traders'  Ship  Loan,  etc.,  Assoc., 
13  Q.  B.  167,  13  Jur.  787,  18  L.  J.  Q.  B.  178, 
66  E.  C.  L.  167;  Dixon  v.  Whitworth,  4 
C.  P.  D.  371,  4  Aspin.  326,  48  L.  J.  C.  P. 
538,  40  L.  T.  Rep.  N.  S.  718,  28  Wkly.  Rep. 
184;  Wollf  V.  Horncastle,  1  B.  &  P.  316,  4 
Rev.  Rep.  808;  Carruthers  v.  Sheddon,  1 
Marsh.  416,  6  Taunt.  14,  1  E.  C.  L.  486. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  154 
et  seq. 

8.  Russel  V.  Union  Ins.  Co.,  4  Dall.  (U.  S.) 
421,  1  L.  ed.  892,  21  Fed.  Cas.  No.  12,146,  I 
Wash.  409;  Dixon  v.  Whitworth,  4  C.  P.  D. 
371,  4  Aspin.  326,  48  L.  J.  C.  P.  538,  40  L.  T. 
Rep.  N.  S.  718,  28  Wkly.  Rep.  184. 

An  agreement  for  a  lien  without  the  reten- 
tion of  possession  does  not  create  an  insur- 
able interest.  Folsom  v.  Merchants'  Mut. 
Mar.  Ins.  Co.,  38  Me.  414,  holding  that  a 
merchant  who  sold  to  a  fishing  vessel  uncon- 
ditionally an  outfit  for  a  voyage,  under  an 
agreement  that  he  should  have  a  lien  on  the 
outfit  and  the  voyage,  had  no  insurable  inter- 
est, as  the  agreement  created  no  lien. 

9.  Dodwell  V.  Munich  Assur.  Co.,  123  Fed. 
841;  Moran  r.  Uzielli,  [1905]  2  K.  B.  555,  10 
Com.  Cas.  203,  74  L.  J.  K.  B.  494,  21  T.  L.  R. 
378,  54  Wkly.  Rep.  250. 

Ship-owner  who  has  paid  salvage  on  cargo. 
—  A  ship-owner  who  has  paid  money  in  order 
to  release  the  ship  and  cargo  from  a  claim 
for  salvage  has  a  lien  on  the  cargo  for  the 
proportion  of  those  expenses  payable  to  him 
by  the  owners  of  the  goods,  and  an  insurable 
interest  in  the  cargo  in  respect  of  such  lien. 
Briggs  V.  Merchant  Traders'  Ship  Loan,  etc.. 
Assoc.,  13  Q.  B.  167,  13  Jur.  787,  18  L.  J. 
Q.  B.  178,  66  E.  C.  L.  167. 

10.  Hancox  v.  Fishing  Ins.  Co.,  11  Fed. 
Cas.  No.  6,013,  3  Sumn.  132. 

11.  Bell  r.  Western  M.  &  F.  Ins.  Co.,  5 
Rob.  (La.)  423,  39  Am.  Dec.  542. 
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14.  Assignors  and  Assignees  For  Benefit  of  Creditors.  An  assignee  for  the 
benelit  of  creditors  has  an  insurable  interest  in  the  assigned  property/^  as  has  also 
the  assignor,  at  least  if  the  property  assigned  is  of  greater  value  than  the  amount 
of  his  debts. 

15.  Captors,  Prize  Agents,  Etc.  The  captors  of  a  vessel  or  cargo,  even  before 
condemnation,  have  an  insurable  interest  in  the  property  captured,^*  although 
their  right  is  liable  to  be  defeated  by  an  adjudication  of  the  court  of  admiralty 
against  them  to  restore  the  prize  to  the  former  owners.^^  The  sovereign  also 
has  an  insurable  interest  in  a  prize,^^  and  the  captors,  who  must  be  taken  to  repre- 
sent him,  may  insure  for  his  benelit  as  well  as  their  own.^^  A  prize  agent  appointed 
to  act  on  behalf  of  all  interested  in  the  capture  may  effect  the  insurance  on  their 
behalf. Commissioners  appointed  by  the  crown  for  the  care,  management,  and 
sale  of  prizes  have  an  insurable  interest  in  ships  captured  by  a  British  man-of-war 
on  their  way  to  England. 

16.  Insurable  Interest  in  Freight  and  Passage  Money  —  a.  In  General.  Freight 
has  always  been  considered  a  proper  subject  for  marine  insurance.^^  The  right 
to  freight  results  from  the  right  of  ownership,  and  therefore  the  owner  is  generally 
the  only  person  having  an  insurable  interest,^^  and  he  has  such  interest,  although 
the  vessel  sails  under  a  charter-party,^^  or,  although  the  freight  has  been  prepaid, 
if  there  be  no  agreement  that  it  is  to  be  retained  by  the  ship-owner  in  all  events.^ 
Neither  the  cargo  owner    nor  the  charterer  has  such  interest  in  the  freight  to  be 


12.  Pike  D.  Merchants'  Mut.  Ins.  Co.,  2G 
La.  Ann.  392 ;  Wells  v.  Philadelphia  Ins.  Co., 
9  Serg.  &  R.  (Pa.)  103. 

13.  Lazarus  v.  Commonwealth  Ins.  Co.,  19 
Pick.  (Mass.)  81. 

14.  Russel  f.  Union  Ins.  Co.,  4  Dall.  (U.  S.) 
421,  1  L.  ed.  892,  21  Fed.  Cas.  No.  12,146, 

I  Wash.  409;  Lucena  v.  Crauford,  3  B.  &  P. 
75,  2  B.  &  P.  N.  R.  269,  6  Rev.  Rep.  623; 
Stirling  v.  Vaughan,  2  Campb.  225,  11  East 
619;  Le  Cras  r.  Hughes,  3  Dougl.  81,  26 
E.  C.  L.  64;  Robertson  'c.  Hamilton,  14  East 
522,  13  Rev.  Rep.  303;  Routh  ij.  Thompson, 
13  East  274,  11  East  428,  10  Rev.  Rep.  539; 
Boehm  v.  Bell,  8  T.  R.  154,  4  Rev.  Rep.  620 ; 
Craufurd  v.  Hunter,  8  T.  R.  13,  4  Rev.  Rep. 
576;  Nichol  t.  Goodall,  10  Ves.  Jr.  155,  32 
Eng.  Reprint  803. 

15.  Stirling  v.  Vaughan,  2  Campb.  225,  11 
East  619;  Boehm  v.  Bell,  8  T.  R.  154,  4  Rev. 
Rep.  620;  and  other  cases  citei..  in  the  pre- 
ceding note. 

Defeasible  interest  generally  see  supra,  III, 
B,  text  and  note  13. 

16.  Lucena  v.  Crauford,  3  B.  &  P.  75,  2 
B.  &  P.  N.  R.  269,  6  Rev.  Rep.  623 ;  Stirling 
V.  Vaughan,  2  Campb.  225,  11  East  619; 
Routh  V.  Thompson,  13  East  274,  11  East 
428,  10  Rev.  Rep.  539. 

17.  Stirling  v.  Vaughan,  2  Campb.  225,  11 
East  619;  Routh  v.  Thompson,  13  East  274, 

II  East  428,  10  Rev.  Rep.  539. 

18.  Seamans  v.  Loring,  21  Fed.  Cas.  No. 
12.583,  1  Mason  127 ;  Stirling  v.  Vaughan,  2 
Campb.  225,  11  East  619;  Routh  v.  Thomp- 
son, 13  East  274,  11  East  428,  10  Rev.  Rep. 
539. 

19.  Lucena  v.  Crauford,  3  B.  &  P.  75,  2 
B.  &  P.  N.  R.  269,  6  Rev.  Rep.  623;  Crau- 
furd f.  Hunter,  8  T.  R.  13,  4  Rev.  Rep.  576. 

20.  Cole  V.  Louisiana  Ins.  Co.,  2  Mart. 
N.  S.  (La.)  167;  McGaw  v.  Ocean  Ins.  Co., 
23  Pick.  (Mass.)  405;  Adams  v.  Warren  Ins. 
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Co.,  22  Pick.  (Mass.)  163;  Lucena  v.  Crau- 
ford, 3  B.  &  P.  75,  2  B.  &  P.  N.  R.  269,  6 
Rev.  Rep.  623. 

Freight,  as  that  term  is  used  in  marine 
insurance,  signifies  the  earnings  or  profits 
derived  by  the  ship-owner  or  the  hirer  of  a 
ship  from  the  use  of  it  himself  or  by  letting 
it  to  others,  or  by  carrying  goods  for  others. 
The  Bedouin,  [1894]  P.  1,  7  Aspin.  391,  63 
L.  J.  Adm.  30,  69  L.  T.  Rep.  N.  S.  782,  6 
Reports  693,  42  Wkly.  Rep.  292.  And  see 
Minturn  v.  Warren  Ins.  Co.,  2  Allen  (Mass.) 
86 ;  Lord  v.  Neptune  Ins.  Co.,  10  Gray 
(Mass.)  109;  Robinson  v.  Manufacturers' 
Ins.  Co.,  1  Mete.  (Mass.)  143;  Clark  v. 
Ocean  Ins.  Co.,  16  Pick.  (Mass.)  289;  Wol- 
cott  V.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429; 
Denoon  v.  Home,  etc.,  Assur.  Co.,  L.  R.  7 
C.  P.  341,  1  Aspin.  309,  41  L.  J.  C.  P.  162,  26 
L.  T.  Rep.  N.  S.  628,  20  Wkly.  Rep.  970. 

21.  Williams  v.  Insurance  Co.  of  North 
America,  1  Hilt.  (N.  Y.)  345;  Camden  v. 
Anderson,  5  T.  R.  709. 

Partners  of  owners. —  Where  two  partners 
purchased  a  ship  under  a  bill  of  sale,  and 
afterward  took  in  two  other  partners,  but 
there  was  no  transfer  of  the  ship  to  them 
jointly  wdth  the  others^  it  was  held  that  the 
four  partners  had  no  insurable  interest  in  the 
freight  of  the  ship.  Camden  v.  Anderson,  5 
T.  R.  709. 

An  assignee  of  the  freight  has  an  insurable 
interest  in  it.  Mestaer  v.  Gillespie,  11  Ves. 
Jr.  621,  8  Rev.  Rep.  261,  32  Eng.  Reprint 
1230. 

22.  Hodgson  v.  Mississippi  Ins.  Co.,  2  La. 
341. 

23.  Ogden  v.  New  York  Mut.  Ins.  Co.,  8 
Bosw.  (N.  Y.)  248  [affir^ned  in  35  N.  Y. 
418];  Ellis  V.  Lafone,  8  Exch.  546,  17  Jur. 
213,  22  L.  J.  Exch.  124,  1  Wkly.  Rep.  200. 

24.  Minturn  v.  Warren  Ins.  Co.,  2  Allen 
(Mass.)  86. 
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earned  by  the  sliip,^^  except  when  the  charterer  sets  up  the  ship  as  a  general 
freighter  or  uses  it  for  the  carriage  of  his  own  goods,^''  in  whicli  case  he  has  an 
insurable  interest  in  the  freight  to  be  paid  to  him  or  benelit  accruing  to  him. 

b.  When  Interest  Exists.  Where  there  is  no  contract  and  \\o  part  of  the 
goods  expected  to  be  carried  are  on  board,  there  is  no  insurable  interest  in  freight,^^ 
although  there  are  goods  ready  for  shipment or  the  master  is  provided  with 
funds  for  the  purpose  of  purchasing  a  cargo.^*^  But  where  a  part  of  the  goods 
has  been  loaded  and  the  balance  is  ready,  there  is  an  insurable  interest  in  the 
whole  freight.^^  If  the  ship-owner  has  made  a  binding  contract  for  freight  with 
a  third  party or  has  goods  to  be  shipped  on  his  own  account,^^  and  the  ship  is 
in  readiness  to  receive  them,^*  or  if  he  has  done  something  with  a  view  of  enabling 
her  to  receive  them,^^  such  as  comnjencing  a  voyage  to  the  port  of  loading,^^  he 
has  an  insurable  interest,  and  this  notwithstanding  the  contract  is  not  in  writing.^^ 


In  advanced  freight  see  infra,  III,  D,  16,  c. 

25.  Huth  V.  New  York  Mut.  Ins.  Co.,  8 
Bosw.  (N.  Y.)  538;  Mellen  i\  National  Ins. 
Co.,  1  Hall  (N.  Y.)  452;  Robbins  v.  New 
York  Ins.  Co.,  1  Hall  (N.  Y.)  325;  Cheriot 
V.  Barker,  2  Johns.  (N.  Y.)  346,  3  Am.  Dec. 
437. 

26.  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.) 
289 

27.  Huth  V.  New  York  Mut.  Ins.  Co.,  S 
Bosw.  (N.  Y.)  538.  But  see  Mellen  v.  Na- 
tional Ins.  Co.,  1  Hall  (N.  Y.)  452. 

28.  Gordon  v.  American  Ins.  Co.j  4  Den. 
(N.  Y.)  360;  Patrick  r.  Ludlow,  3  Johns. 
Cas.  (N.  Y.)  10,  2  Am.  Dec.  130;  Smith  v. 
Williams,  2  Cai.  Cas.  (N.  Y.)  110;  Hart  v. 
Delaware  Ins.  Co.,  11  Fed.  Cas.  No.  6,150,  2 
Wash.  346;  Tonge  v.  Watts,  2  Str.  1251. 

29.  Adams  v.  Pennsylvania  Ins.  Co.,  1 
Rawle  (Pa.)  97;  Tonge  r.  Watts,  2  Str. 
J251. 

30.  Adams  v.  Pennsylvania  Ins.  Co.,  1 
Kawle  (Pa.)  97. 

31.  Robinson  v.  Manufacturers'  Ins.  Co.,  1 
Mete.  (Mass.)  143;  De  Longuemere  v.  New 
York  F.  Ins.  Co.,  10  Johns.  (N.  Y.)  201; 
Hart  V.  Delaware  Ins.  Co.,  11  Fed.  Cas.  No. 
6,150,  2  Wash.  346;  Parke  v.  Hebson  [cited 
in  Truscott  r.  Christie,  2  B.  &  B.  320',  326, 
329,  23  Rev.  Rep.  451,  453,  6  E.  C.  L.  164, 
167,  168]  ;  Montgomery  v.  Eggington,  3  T.  R. 
362,  1  Rev.  Rep.  718. 

32.  Adams  v.  Warren  Ins.  Co.,  22  Pick. 
(Mass.)  163;  Gordon  v.  American  Ins.  Co., 
4  Den.  (N.  Y.)  360;  Brankelow  Steamship 
Co.  V.  Canton  Ins.  Office,  [1899]  2  Q.  B.  178, 
8  Aspin.  563,  68  L.  J.  Q.  B.  811,  81 
L.  T.  Rep.  N.  S.  6,  47  Wkly.  Rep.  611; 
Barber  r.  Fleming,  L.  R.  5  Q.  B.  59,  10 

B.  &  S.  879,  39  L.  J.  Q.  B.  25,  18  Wkly.  Rep. 
254;  The  Copernicus,  [1896]  P.  237,  8  Aspin. 
166,  65  L.  J.  P.  D.  &  Adm.  108,  74  L.  T.  Rep. 
N.  S.  757;  Flint  v.  Flemyng,  1  B.  &  Ad.  48, 
8  L.  J.  K.  B.  0.  S.  350,  20  E.  C.  L.  391. 

Insurable  under  time  policy. —  Freight  may 
be  insured  under  a  time  policy,  although  it 
cannot  be  earned  until  after  the  time  for 
which  it  is  insured.   Michael  v.  Gillespv,  2 

C.  B.  N.  S.  627,  3  Jur.  N.  S.  1219,'  26 
L.  J.  C.  P.  306,  89  E.  C.  L.  627. 

33.  Gordon  v.  American  Ins.  Co.,  4  Den, 
(N.  Y.)  360. 


34.  Gordon  v.  American  Ins.  Co.,  4  Den. 
(N.  Y.)  360;  Brankelow  Steamship  Co.  v. 
Canton  Ins.  Office,  [1899]  2  Q.  B.  178,  8 
Aspin.  563,  68  L.  J.  Q.  B.  811,  81  L.  T.  Rep. 
N.  S.  6,  47  Wkly.  Rep.  563. 

35.  Melcher  v.  Ocean  Ins.  Co.,  60  Me.  77; 
Foley  V.  United  F.  &  M.  Ins.  Co.,  L   R.  5 

C.  P.  155,  39  L.  J.  C.  P.  206,  22  L.  T.  Rep. 
N.  S.  108,  18  Wkly.  Rep.  437;  Truscott  v. 
Christie,  2  B.  &  B.  320,  5  Moore  C.  P.  33, 
6  E.  C.  L.  164. 

If  something  has  been  done  under  the  con- 
tract whereby  the  freight  is  to  be  earned,  it 
is  not  necessary  that  the  vessel  be  in  readi- 
ness to  receive  the  cargo.  Foley  v.  United 
F.  &  M.  Ins.  Co.,  L.  R.  5  C.  P.  155,  39 
L.  J.  C.  P.  206,  22  L.  T.  Rep.  N.  S.  108,  18 
Wkly.  Rep.  437. 

36.  Hodgson  v.  Mississippi  Ins.  Co.,  2  La. 
341 ;  Robinson  v.  Manufacturers'  Ins.  Co.,  1 
Mete.  (Mass.)  143;  Adams  v.  Warren  Ins. 
Co.,  22  Pick.  (Mass.)  163;  Mercantile 
Steamship  Co.  v.  Tyser,  7  Q.  B.  D.  73,  5 
Aspin.  6  note,  29  Wkly.  Rep.  790;  Barber 
V.  Fleming,  L.  R.  5  Q.  B.  59,  10  B.  &  S. 
879,  39  L.  J.  Q.  B.  25,  18  Wkly.  Rep.  254; 
Warre  v.  Miller,  4  B.  &  C.  538,  10  E.  C.  L. 
693,   1   C.  &  P.  237,   12  E.  C.  L.   143,  7 

D.  &  R.  1,  4  L.  J.  K.  B.  O.  S.  8;  Mac- 
kenzie V.  Shedden,  2  Campb.  431,  11  Rev.  Rep. 
759;  Thompson  v.  Taylor,  6  T.  R.  478,  3 
Rev.  Rep.  233. 

Illustration. —  Plaintiff  cliartered  his  vessel 
to  sail  from  New  York  to  San  Francisco, 
thence  to  Callao,  thence  to  the  Chincha 
Islands,  and  there  to  taKe  on  a  cargo  of 
guano  for  Hamburg  or  Rotterdam.  Defend- 
ants thereupon  caused  plaintiff  to  be  in- 
sured, "  lost  or  not  lost/'  several  sums,  re- 
spectively, on  cliarter,  primage,  and  property 
on  board,  at  and  from  New  York  to  San 
Francisco."  The  vessel  sailed  in  accordance 
with  the  charter,  and  was  wrecked  between 
New  York  and  San  Francisco,  and  condemned 
and  sold.  In  an  action  on  the  policy  it  was 
held  that  plaintiff's  interest  in  the  guano 
charter  commenced  when  his  vessel  left  New 
York  for  San  Francisco,  and  that  defendants 
were  liable.  Melcher  v.  Ocean  Ins.  Co.,  60 
Me.  77. 

37.  Adams  v.  Pennsylvania  Ins.  Co.,  1 
Rawle  (Pa.)  97;  Warre  v.  Miller,  4  B.  &  C. 
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e.  Advance  Freight.  One  paying  freight  in  ad  vance  under  a  contract  expressly 
providing  that  it  is  not  recoverable  in  any  event  may  cause  the  same  to  be  insured  ; 
but  if  the  freight  is  merely  prepaid  without  any  such  stipulation,  so  that  it  is 
recoverable  back  in  case  of  non-performance  of  the  contract  of  carriage,  the  cargo 
owner  has  no  insurable  interest  in  it.^^ 

d.  Passage  Money.  Passage  money  is  insurable  and  is  governed  by  the  same 
rules  as  are  applicable  to  freight.^^ 

17.  Insurable  Interest  in  Profits  or  Commissions  —  a.  In  Profits.  Profits 
expected  to  be  realized  from  a  marine  adventure  are  a  proper  subject  of  marine 
insurance,^  and  may  be  insured  by  a  valued  policy  against  any  of  the  events  by 
which  the  realization  of  profit  might  be  defeated,  viz.,  loss  of  the  ship,  or  of  the 
whole  or  a  part  of  the  goods,  or  delay  of  the  voyage.^^  To  have  an  insurable 
interest  in  profits  the  insured  must  have  a  legal  interest  in  the  goods  or  adventure 
out  of  which  the  profits  are  expected  to  be  realized.^^ 


538,  10  E.  C.  L.  693,  1  C.  &  P.  237,  12 
E.  C.  L.  143,  7  D.  &  R.  1,  4  L.  J.  K.  B.  O.  S. 
8;  Patrick  v.  Eames,  3  Campb.  441. 

38.  Katheman  v.  General  Mut.  Ins.  Co.,  12 
La.  Ann.  35;  Lee  v.  Barreda,  16  Md.  190; 
Minturn  v.  Warren  Ins.  Co.,  2  Allen  (Mass.) 
86;  Mellen  v.  National  Ins.  Co.,  1  Hall 
(N.  Y.)  452;  Bobbins  v.  New  York  Ins.  Co., 
1  Hall  (N.  Y.)  325;  Sansom  v.  Ball,  4  Dall. 
(Pa.)  459,  1  L.  ed.  908;  Allison  v.  Bristol 
Mar.  Ins.  Co.,  1  App.  Cas.  209,  3  Aspin.  178, 
34  L.  T.  Bep.  N.  S.  809,  24  Wkly.  Bep.  1039; 
Manfield  v.  Maitland,  4  B.  &  Aid.  582,  23 
Rev.  Rep.  402,  6  E.  C.  L.  610;  Wilson  v. 
Royal  Excli.  Assur.  Co.,  2  Campb.  623,  12 
Rev.  Rep.  760;  Wilson  v.  Martin,  11  Exch. 
684,  25  L.  J.  Exch.  217;  De  Silvale  v.  Ken- 
dall, 4  M.  &  S.  37,  16  Rev.  Rep.  373. 

A  party,  being  a  stranger  to  the  property 
in  both  a  vessel  and  her  cargo,  cannot  create 
an  insurable  interest  in  the  freight  by  spon- 
taneously advancing  the  amount  of  such 
freight  to  the  master  or  owner  of  the  vessel. 
Orchard  v.  ^na  Ins.  Co.,  5  U.  C.  C.  P.  445. 

39.  Ogden  r.  New  York  Mut.  Ins.  Co.,  8 
Bosw.  (N.  Y.)  248  [affirmed  in  35  N.  Y. 
418] ;  Truscott  v.  Christie,  2  B.  &  B.  320,  5 
Moore  C.  P.  33,  6  E.  C.  L.  164. 

40.  Connecticut. —  Bulkley  v.  Derby  Fish- 
ing Co.,  1  Conn.  571;  Fosdick  v.  Norwich 
Mar.  Ins.  Co.,  3  Day  108. 

Massachusetts.  —  Putnam  v.  Mercantile 
Mar.  Ins.  Co.,  5  Mete.  386;  French  v.  Hope 
Ins.  Co.,  16  Pick.  397. 

ISfeio  York. —  Tom  v.  Smith,  3  Cai.  245; 
Abbott  V.  Sebor,  3  Johns.  Cas,  39,  2  Am.  Dec. 
139. 

United  States. —  Patapsco  Ins.  Co.  v.  Coul- 
ter, 3  Pet.  222,  7  L.  ed.  659;  Providence 
Washington  Ins.  Co.  v.  Bowring,  50  Fed. 
613,  1  C.  C.  A.  583. 

England. —  Wilson  v.  Jones,  L.  R.  2  Exch. 
139,  36  L.  J.  Exch.  78,  15  L.  T.  Rep.  N.  S. 
669,  15  Wkly.  Rep.  435;  lonides  v.  Pender, 
1  Aspin.  432,  27  L.  T.  Rep.  N.  S.  244;  Grant 
V.  Parkinson,  3  B.  &  P.  85  note,  3  Dougl. 
16,  6  T.  R.  483,  26  E.  C.  L.  22;  Eyre 
Clover,  3  Campb.  276,  16  East  218,  13 
Rev.  Rep.  801 ;  Henrickson  v.  Margetson,  2 
East  549  note,  6  Rev.  Rep.  509  note;  Bar- 
clay V.  Cousins,  2  East  544,  6  Rev.  Rep.  505. 
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See  also  Halhead  v.  Young,  6  E.  &  B.  312,  2 
Jur.  N.  S.  970,  25  L.  J.  Q.  B.  290,  4  Wkly. 
Rep.  530,  88  E.  C.  L.  312. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  154 
et  seq. 

Adventure  of  laying  cable. —  The  interest 
of  a  stock-holder  in  the  adventure  of  laying 
an  Atlantic  cable;  that  is,  the  profits  to  be 
derived  by  him  from  the  success  of  the  ad- 
venture, are  held  an  insurable  interest.  Wil- 
son V.  Jones,  L.  R.  2  Exch.  139,  36  L.  J.  Exch. 
78,  15  L.  T.  Rep.  N.  S.  669,  15  Wkly.  Rep. 
435. 

41.  Mumford  v.  Hallett,  1  Johns.  (N.  Y.) 
433;  Wilson  v.  Jones,  L.  R.  2  Exch.  139, 
36  L.  J.  Exch.  78,  15  L.  T.  Rep.  N.  S.  669, 
15  Wkly.  Rep.  435;  Grant  v.  Parkinson,  3 
B.  &  P.  85  note,  3  Dougl.  16,  6  T.  R.  483, 
26  E.  C.  L.  22;  Eyre  v.  Glover,  3  Campb. 
276,  16  East  218,  13  Rev.  Rep.  801;  Barclay 
V.  Cousins,  2  East  544,  6  Rev.  Rep.  505. 

42.  McSwiney  v.  Royal  Exch.  Assur.  Co., 
14  Q.  B.  634,  14  Jur.  998,  19  L.  J.  Q.  B.  222, 
68  E.  C.  L.  634. 

43.  Fosdick  v.  Norwich  Mar.  Ins.  Co.,  3 
Day  (Conn.)  108;  Abbott  v.  Sebor,  3  Johns. 
Cas.  (N.  Y.)  39,  2  Am.  Dec.  139;  Grant 
V.  Parkinson,  3  B.  &  P.  85  note,  3  Dougl. 
16,  6  T.  R.  483,  26  E.  C.  L.  22;  Stockdale 
V.  Dunlop,  4  Jur.  681,  9  L.  J.  Exch.  83,  6 
M.  &  W.  224. 

Joint  owners  of  cargo. —  Where  two  of  sev- 
eral plaintiffs  in  an  action  on  a  policy  of 
insurance  were  owners  of  the  vessel  insured, 
and  all  were  in  copartnership  and  joint 
owners  of  the  cargo,  it  was  held  that  a  suf- 
ficient interest  in  plaintiffs  was  shown.  Bulk- 
ley  V.  Derby  Fishing  Co.,  1  Conn.  571. 

Under  agreement  for  share  of  profits. —  In 
an  action  on  a  policy  of  insurance  on  profits 
valued  at  one  thousand  dollars,  where  it 
appeared  that  plaintiff  had  made  a  contract 
with  a  third  person  that,  in  consideration  of 
one  thousand  dollars  paid  by  him  to  such 
person,  he  should  have  a  right  to  take  one 
half  of  any  palm  leaf  imported  by  such  per- 
son, on  paying  one  half  of  the  costs  and 
charges;  that  plaintiff  agreed  to  take  one 
half  of  a  certain  cargo,  and  advanced  six 
hundred  dollars  on  it  before  its  arrival,  but 
that  such  sum  was  repaid  him  on  learning 


MARINE  INSURANCE 


[26  Cyc]  565 


b.  In  Commissions.  The  coiiimissions  to  be  paid  to  the  master,^  supercargo,^^ 
or  consignee  for  the  disposal  of  goods  are  insurable  interests.  It  must,  how- 
ever, appear  that  the  goods  were  on  board  or  were  ready  and  had  been  contracted 
to  be  pnt  on  board  at  the  time  of  the  loss.*'  The  assignee  of  commissions  as 
security  also  has  an  insurable  interest  therein.*^  Commissions  for  procuring  a 
charter-party  are  not  insurable.*^ 

18.  Insurable  Interest  in  Advances  and  Disbursements.^  Persons  making 
advances  or  disbursements  for  the  benefit  of  a  maritime  adventure  under  circum- 
stances and  conditions  which  give  them  a  lien  on  the  ship,  cargo,  or  freight  have 
an  insurable  interest  in  the  property  against  which  their  lien  exists,^^  but  if  no  lien 


that  the  palm  leaf  had  been  discharged  at 
Charleston  in  a  damaged  condition,  and  that 
there  Avould  have  been  a  profit  if  the  palm 
leaf  had  arrived  safely  at  Boston,  it  was  held 
that  plaintiff  had  an  insurable  interest  in 
the  profits.  French  v.  Hope  Ins.  Co.,  16  Pick. 
(Mass.)  397. 

44.  Holbrook  v.  Brown,  2  Mass.  280 ;  Provi- 
dence Washington  Ins.  Co.  v.  Bowring,  50 
Fed.  613,  1  C.  C.  A.  583;  King  ^.  Glover, 
2  B.  &  P.  N.  R.  206,  9  Rev.  Rep.  638.  And 
see  supra,  III,  D,  4. 

45.  New  York  Ins.  Co.  v.  Robinson,  1 
Johns.  (N.  Y.)  616;  Wells  v.  Philadelphia 
Ins.  Co.,  9  Serg.  &  R.  (Pa.)  103. 

46.  Putnam  v.  Mercantile  Mar.  Ins.  Co.,  5 
Mete.  (Mass.)  386;  French  v.  Hope  Ins.  Co., 
16  Pick.  (Mass.)  397;  Warder  v.  Horton, 
4  Binn.  (Pa.)  529;  Knox  v.  Wood,  1  Campb. 
543,  10  Rev.  Rep.  746. 

47.  Knox  V.  Wood,  1  Campb.  543,  10  Rev. 
Rep.  746.  In  this  case  A,  residing  in  Dublin, 
having  agreed  with  B  at  Jamaica  to  send 
out  two  ships  annually,  for  which  they  were 
to  provide  cargoes,  to  be  consigned  to  him, 
chartered  a  ship  which  was  to  proceed  from 
Bristol  to  St.  Thomas  where  she  was  to  de- 
liver an  outward  cargo  (the  property  of 
another  person)  and  thence  to  Jamaica, 
where  she  was  to  take  in  a  cargo  from  B  for 
Dublin,  and  by  the  terms  of  the  charter- 
party,  A,  in  consideration  of  guaranteeing  the 
homeward  cargo,  was  to  receive  a  commis- 
sion on  the  homeward  freight.  The  ship 
was  captured  on  her  passage  from  St.  Thomas 
to  Jamaica.  It  was  heid  that  A  had  not  then 
an  insurable  interest  either  in  the  commis- 
sion on  the  freight  or  in  the  commission  on 
the  sale  of  the  homeward  cargo. 

48.  Wells  V.  Philadelphia  Ins.  Co.,  9  Serg. 
&  R.  (Pa.)  103. 

49.  Phoenix  Ins.  Co.  v.  Parsons,  129  N.  Y. 
86.  29  N.  E.  87. 

50.  Advances  or  disbursements  by:  Agent 
see  supra,  III,  D,  6.  Bailee  see  supra,  III, 
D,  5,  text  and  note  64.  Consio^nee  see  supra, 
IIL  D,  7. 

Payments  by  charterer  to  discharge  general 
average  charges  see  supra.  III,  D,  5.  note  64. 

Advances  on  freight  see  infra.  III.  D,  10,  c. 

Advances  to  seamen  see  supra,  III,  D,  4, 
text  and  note  58. 

Lienors  generally  see  supra.  III,  D,  13. 

51.  Maryland. —  Lee  v.  Barreda,  16  Md. 
190. 

'New  York. —  Sturm  v.  Atlantic  Mut.  Ins. 


Co.,  63  N.  Y.  77  [affirming  38  N.  Y. 
Super.  Ct.  281]  ;  Buchanan  v.  Ocean  Ins.  Co., 
6  Cow.  318. 

Pennsylvania. —  International  Mar.  Ins. 
Co.  V.  Wlnsmore,  124  Pa.  St.  61,  16  Atl.  516. 

West  Virginia. —  Murdock  v.  Franklin  Ins. 
Co.,  33  W.  Va.  407,  10  S.  E.  777,  7  L.  R.  A. 
572. 

United  States. —  Hooper  v.  Robinson,  98 
U.  S.  528,  25  L.  ed.  219;  Merchants  Mut. 
Ins.  Co.  V.  Baring,  20  Wall.  159,  22  L.  ed. 
250;  Russel  v.  Union  Ins.  Co.,  4  Dall.  421, 
1  L.  ed.  892,  21  Fed.  Cas.  No.  12,146,  1 
Wash.  409;  Dodwell  Munich  Assur.  Co., 
123  Fed.  841;  China  Mut.  Ins.  Co.  v.  Ward, 
59  Fed.  712,  8  C.  C.  A.  229;  Providence 
W^ashington  Ins.  Co.  v.  Bowring,  50  Fed.  613, 
1  C.  C.  A.  583  [affirming  46  Fed.  119]  ;  The 
Gulnare,  42  Fed.  861;  The  Sidney,  23  Fed.  88 
[reversed  on  other  grounds  in  27  Fed.  119]  ; 
Aldrich  v.  Equitable  Safety  Ins.  Co.,  1 
Fed.  Cas.  No.  155,  1  W^oodb.  &  M.  272;  Sea- 
mans  V.  Loring,  21  Fed.  Cas.  No.  12,583,  1 
Mason  127. 

England. —  Moran  v.  Uzielli,  [1905]  2  K.  B. 
555,  10  Com.  Cas.  203,  74  L.  J.  K.  B.  494, 
2i  T.  L.  R.  378,  54  Wkly.  Rep.  250;  Briggs 
i\  Merchant  Traders'  Ship  Loan,  etc.,  Assoc., 
12  Q.  B.  167,  13  Jur.  787,  18  L.  J.  Q.  B. 
178,  66  E.  C.  L.  167;  Ebsworth  v.  Alliance 
Mar.  Ins.  Co.,  L.  R.  8  C.  P.  596,  2  Aspin. 
125,  42  L.  J.  C.  P.  305,  29  L.  T.  Rep.  N.  S. 
479;  .vlanfield  v.  Maitland,  4  B.  &  Aid.  582, 
23  Rev.  Rep.  402,  6  E.  C.  L.  610;  Wolff  v. 
Horncastle,  1  B.  &  P.  316,  4  Rev.  Rep.  808; 
Steinbank  v.  Penning,  11  C.  B.  51,  15  Jur. 
1082,  20  L.  J.  C.  P.  226,  73  E.  C.  L.  51; 
Carruthers  r.  Sheddon,  1  Marsh.  416,  6  Taunt. 
14,  1  E.  C.  L.  486. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  154 
et  seq. 

Advances  made  by  the  charterer  to  the 

master  at  the  port  of  loading,  to  be  repaid 
by  deductions  out  of  freight,  give  the  char- 
terer an  insurable  interest  in  a  policy  on  dis- 
bursements. Currie  v.  Bombav  Native  Ins. 
Co.,  L.  R.  3  P.  C.  72,  39  L.  J.  P.  C.  1,  6 
Moore  P.  C.  N.  S.  302,  22  L.  T.  Rep.  N.  S. 
317,  18  Wkly.  Rep.  296,  16  Eng.  Reprint  740. 

Advances  to  obtain  crew,  etc. —  Where  a 
part-owner  of  a  schooner  engaged  in  a  joint 
trading  venture  with  the  other  owners  to 
the  West  Indies,  at  the  request  of  such  other 
owners  of  the  vessel  and  cargo,  made  advance- 
ments necessary  to  provide  the  vessel  with 
a  crew,  means  of  subsistence,  etc.,  for  the 
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is  created  there  is  no  insurable  interest.^^  The  facts  and  circumstances  essential 
to  give  a  lien  to  persons  making  advances  and  disbursements  will  be  treated 
elsewliere.^^ 

19.  Lost  AND  Forfeitable  Property  —  a.  Lost  Property.  Property  irrecover- 
ably lost  may  be  insured  under  a  policy  "lost  or  not  lost,"^^  even  though  the 
insured's  interest  was  acquired  after  an  unknown  partial  loss.''^  If  the  insured 
have  knowledge  of  the  loss  before  the  contract  is  concluded  the  contract  is  not 
enforceable,^^  but  it  is  otherwise  if  the  agreement  to  insure  is  concluded  before, 
although  the  policy  is  not  executed  until  after,  the  loss  is  known.^*" 

b.  Property  Subject  to  Forfeiture.  The  fact  that  property  is  liable  to 
forfeiture  does  not  prevent  the  owner  from  effecting  a  valid  insurance  upon  it,^ 
although  it  is  otherwise  if  there  has  been  a  forfeiture.^^ 

IV.  Contract  in  General. 

A.  Parties,  Formation,  and  Validity  —  l.  Who  May  Underwrite.  At 

common  law  any  individual  or  association  of  individuals  may  be  insurers  of 


out-bound  and  in-bound  voyage,  it  was  held 
that  such  part-owner  had  an  insurable  in- 
terest in  tne  advances  and  disbursements  to 
the  extent  thereof.  International  Mar,  Ins. 
Co.  V.  Winsmore,  124  Pa.  St.  61,  16  Atl.  516. 

Advances  to  release  from  salvage  claim. — 
The  owner  of  a  vessel  has  an  insurable  inter- 
est in  the  cargo  for  advances  by  him  to  re- 
lease the  cargo  from  a  claim  for  salvage 
services.  Briggs  v.  Merchant  Traders'  Ship 
Loan,  etc.,  Assoc.,  12  Q.  B.  167,  13  Jur.  787, 
18  L.  J.  Q.  B.  178,  66  E.  C.  L.  167. 

52.  Maryland. —  Lee  v.  Barreda^  16  Md. 
190. 

'New  York. —  Buchanan  v.  Ocean  Ins.  Co., 
6  Cow.  318. 

United  States. —  Merchants  Mut.  Ins.  Co. 
V.  Baring,  20  Wall.  1.59,  22  L.  ed.  250;  China 
Mut.  Ins.  Co.  V.  Ward,  59  Fed.  712,  8  C.  C.  A. 
229. 

England. —  Moran  v.  Uzielli,  [1905]  2 
K.  B.  555,  10  Com.  Cas.  203,  74  L.  J.  K.  B. 
494,  21  T.  L.  B.  378,  54  Wkly.  Rep.  250; 
Currie  v.  Bombav  Native  Ins.  Co.,  L.  R.  3 
P.  C.  72,  39  L.  "^J.  P.  C.  1,  22  L.  T.  Rep. 
N.  S.  317,  6  Moore  P.  C.  N.  S.  302,  18 
Wkly.  Rep.  296,  16  Eng.  Reprint,  740;  Man- 
field  V.  Maitland,  4  B.  &  Aid.  582;  Wolff 
V.  Horncastle,  1  B.  &  P.  316,  4  Rev.  Rep. 
808;  Wilson  v.  Royal  Exch.  Assur.  Co.,  2 
Campb.  623,  12  Rev.  Rep.  760  (illegal  loan 
to  captain  payable  out  of  freight)  ;  Stain- 
bank  v.  Fenning,  11  C.  B.  51,  15  Jur.  1082, 
20  L.  J.  C.  P.  226,  73  E.  C.  L.  51. 

Canada. —  Orchard  v.  ^tna  Ins.  Co.,  5 
U.  C.  C.  P.  445,  stranger  to  property  in  both 
vessel  and  cargo  advancing  amount  of  freight 
to  master  or  owner. 

Repairs. —  The  owner  of  a  cargo  has  no  in- 
surable interest  in  a  vessel  by  reason  of  ex- 
penditures for  repairs  during  the  voyage 
without  request  from  or  consent  of  the  owner. 
Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.) 
318. 

Advances  by  general  agent. —  A  ship's  gen- 
eral agent,  even  though  acting  under  a  power 
of  attorney  authorizing  him  to  sell,  manage, 
direct,  charter,  and  freight,  has  prosu^mp- 
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tively  no  maritime  or  equitable  lien,  or  other 
insurable  interest  in  the  vessel,  for  advances 
made  in  the  course  of  the  agency.  China 
Mut.  Ins.  Co.  V.  Ward,  59  Fed.  712,  8 
C.  C.  A.  229. 

A  cargo  owner  has  no  insurable  interest  in 
the  ship  in  which  it  is  carried,  although  he 
has  expended  money  in  reclaiming  the  ship 
from  capture.  Kulem  Kemp  v.  Vigne,  1 
T.  R.  304,  1  Rev.  Rep.  205. 

53.  See  Maritime  Liens. 

54.  Arkansas  Ins.  Co.  v.  Bostick^  27  Ark. 
539;  Hooper  v.  Robinson,  98  U.  S.  528,  25 
L.  ed.  219;  Sutherland  v.  Pratt,  2  Dowl.  P.  C. 
N.  S.  813,  7  Jur.  261,  12  L.  J.  Exch.  235,  11 
M.  &  W.  296.    See  also  supra,  III,  C. 

55.  Sunderland  v.  Pratt,  2  Dowl.  P.  C. 
N.  S.  813,  7  Jur.  261,  12  L.  J.  Exch.  235,  11 
M.  &  W.  296. 

56.  Gauntlett  v.  Sea  Ins.  Co.,  127  Mich. 
504,  86  N.  W.  1047;  Anderson  v.  Morice,  1 
App.  Cas.  713,  3  Aspin.  290,  46  L.  J.  Q.  B. 
11,  35  L.  T.  Rep.  N.  S.  566,  25  Wkly.  Rep. 
14. 

57.  Mead  v.  Davison,  3  A.  &  E.  303,  1 
Harr.  &  W.  156,  4  L.  J.  K.  B.  193,  4  N.  &  M. 
701,  30  E.  C.  L.  153. 

58.  Maine. —  Polleys  v.  Ocean  Ins.  Co.,  14 
Me.  141. 

Neio  York. —  Wilkes  v.  People's  F.  Ins.  Co., 
19  N.  Y.  184. 

South  Carolina. —  Hume  v.  Providence 
Washington  Ins.  Co.,  23  S.  C.  190. 

United  States. —  Ocean  Ins.  Co.  v.  Polleys, 
13  Fed.  157,  10  L.  ed.  105;  Clark  v.  Protec- 
tion Ins.  Co.,  5  Fed.  Cas.  No.  2,832,  1  Story 
109. 

England. —  Visger  v.  Prescott,  5  Esp.  184, 
8  Rev.  Rep.  846. 

Aliens. —  The  statutes  of  the  United  States 
forbidding  an  alien  to  own  an  American 
vessel  under  pain  of  forfeiture  does  not  pre- 
vent aliens  from  recovering,  in  case  of  loss, 
on  a  policy  of  insurance  on  a  vessel  owned 
by  them.  Hume  v.  Providence  Washington 
Ins.  Co.,  23  S.  C.  190. 

59.  Fontaine  v.  Phoenix  Ins.  Co.,  11  Johns. 
(N.  Y.)  293.    In  this  case  a  vessel  was  in- 
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marine  risks.^  However,  the  business  of  insuring  marine  risks  is  generally  con- 
ducted by  corporations.  The  powers  conferred  and  restrictions  imposed  upon 
them  are  treated  elsewhere  in  this  work.^^  In  some  jurisdictions  the  business  is 
by  statute  restricted  to  corporations  or  to  particular  corporations  or  associations.^^ 
2.  Who  May  Effect  Insurance.  A  part-owner,^^  master/'^  ship's  husband,^^ 
charterer,^®  or  agent  has  not  by  reason  of  such  relationship  any  general  authority 
to  insure  anything  further  than  his  own  individual  interest.  But  any  of  them 
may  insure  for  tlie  owners  or  other  part-owners,  if  authorized  by  them  or  subject 
to  their  ratification.^^    The  ratification  may  be  made  even  after  they  have  knowl- 


sured  at  and  from  New  York  to  St.  Bartholo- 
mew, and  at  and  from  thence  back  to  New 
York,  with  liberty  to  touch  and  trade  at 
Martinique.  The  vessel  discharged  her  cargo 
at  Martinique  and  had  taken  in  part  of  a 
return  cargo  when  a  loss  happened.  It  was 
held  that  if  the  cargo  she  had  taken  in  at 
Martinique  was  intended  for  the  United 
States,  it  was  a  breach  of  the  Non-Inter- 
course Law  of  the  United  States  of  March, 
1809,  which  was  then  in  operation,  by  which 
the  vessel  would  be  forfeited  and  the  prop- 
erty immediately  vested  in  the  United  States, 
so  that  the  owners  would  have  no  insurable 
interest. 

The  property  continues  in  the  owner  until 

actual  seizure,  and  the  seizure  relates  back 
to  the  time  when  the  property  became  liable 
to  forfeiture,  thus  preventing  a  recovery 
against  the  underwriter  for  the  loss  resulting 
from  such  previous  liability.  Clark  f.  Pro- 
tection Ins.  Co.,  5  Fed.  Cas.  No.  2,832,  1 
Story  109.  See  also  Lockyer  v.  Offley,  1 
T.  R.  252,  1  Rev.  Rep.  194. 

60.  Marine  Mut.  Ins.  Assoc.  i*.  Young,  4 
Aspin.  357,  43  L.  T.  Rep.  N.  S.  441.  See  In- 
surance, 22  Cyc.  1386. 

61.  See  Insurance,  22  Cyc.  1380. 

62.  See  Insurance,  22  Cyc.  1386. 

In  England  in  the  year  1719  an  act  was 
passed  which  restricted  the  marine  insurance 
business  and  confined  it  to  private  under- 
writers and  the  Royal  Exchange  and  London 
Assurance.  Other  corporations,  partnerships, 
and  associations  were  prohibited  from  mak- 
ing sea  insurances.  St.  6  Geo.  I,  c.  18; 
Mitchell  V.  Cockburne,  2  H.  Bl.  379;  Everth 
f.  Blackburn,  6  M.  &  S.  152,  2  Stark.  60,  3 
E.  C.  L.  319,  This  act,  however,  was  repealed 
in  1824.    St.  5  Geo.  IV,  c.  114. 

63.  Maine. —  Sawyer  v.  Freeman,  35  Me. 
542;  Blanchard  v.  Waite^  28  Me.  51,  48  Am. 
Dec.  474. 

Maryland. —  Garrell  v.  Hanna,  5  Harr.  &  J. 
412. 

Massachusetts. —  Finney  v.  Fairhaven  Ins, 
Co.,  5  Mete.  192,  38  Am.  Dec,  397;  Foster  v. 
U.  S.  Insurance  Co,,  11  Pick.  85;  Dumas  v. 
Jones,  4  Mass.  047. 

Ohio.—  Knight  v.  Eureka  F.  &  M.  Ins.  Co,, 
26  Ohio  St.  664,  20  Am.  Rep,  778. 

England. —  Hooper  v.  Lusby,  4  Campb.  66. 
See  also  Robinson  v.  Gleadow,  2  Bing,  N. 
Cas.  156,  1  Hodges  245,  2  Scott  250,  29 
E.  C.  L.  480. 

64.  Haynes  v.  Rowe,  40  Me.  181 ;  Foster  v. 
U.  S.  Insurance  Co,,  11  Pick,  (Mass.)  85; 
Adams  v.  Plattsburgh  Ins.  Co,,  95  Pa.  St. 


348,  40  Am.  Rep.  662;  Barker  v.  Marine  Ins. 
Co.,  2  Fed.  Cas.  No,  992,  2  Mason  369. 

A  custom  may  exist,  so  general  and  noto- 
rious as  to  authorize  the  captain  of  a  steam- 
boat to  effect  an  insurance  on  it  for  the  bene- 
fit of  the  owners  without  their  express  direc- 
tion. Adams  v.  Pittsburgh  Ins,  Co.,  95  Pa.  St, 
348,  40  Am,  Rep,  662, 

65,  Finney  v.  Warren  Ins.  Co,,  1  Mete. 
(Mass,)  16,  35  Am.  Dec.  343;  McCready  v. 
Woodhull,  34  Barb.  (N.  Y.)  80;  Turner  v. 
Burrows,  8  Wend.  (N,  Y,)  144;  French  v. 
Backhouse,  5  Burr,  2727. 

66,  Sawyer  v.  Freeman,  35  Me,  542, 

67,  Barlow  v.  Leckie,  4  Moore  C,  P.  8,  16 
E.  C.  L.  326.  Compare  Alliance  Mar,  Assur. 
Co.  V.  Louisiana  State  Ins.  Co.,  8  La.  1,  28 
Am.  Dec.  117. 

68,  Maine.— Gray  v.  Buck,  78  Me,  477,  7 
Atl.  16;  Blanchard  v.  Waite,  28  Me,  51,  48 
Am,  Dec,  474, 

Massachusetts. —  Hamilton  v.  Phoenix  Ins. 
Co.,  106  Mass,  395 ;  Finney  v.  Fairhaven  Ins. 
Co,,  5  Mete,  192,  38  Am.  Dec.  397;  Lazarus 
V.  Commonwealth  Ins.  Co.,  19  Pick.  81;  Davis 
r.  Boardman,  12  Mass.  80. 

Nevj  York. —  Hughes  v.  Mercantile  Mut. 
Ins.  Co,j  44  How.  Pr,  351  [reversed  on  other 
grounds  in  55  N.  Y.  265,  14  Am.  Rep, 
254], 

United  States. —  Hooper  v.  Robinson,  98 
U.  S.  528,  25  L.  ed,  219. 

England. —  Provincial  Ins.  Co,  v.  Leduc, 
L.  R.  6  P.  C.  225,  2  Aspin,  338,  43  L,  J.  P.  C. 
49,  31  L,  T,  Rep,  N,  S,  142,  22  Wkly.  Rep. 
929;  Williams  v  North  China  Ins.  Co.,  1 
C.  P,  D.  757,  3  Aspin,  342,  35  L.  T,  Rep,  N,  S, 
884;  Lucena  v.  Crauford,  3  B.  &  P.  75,  2 
B.  &  P.  N.  R,  269,  6  Rev,  Rep,  623;  Barlow 
V.  Leckie,  4  Moore  C.  P.  8,  16  E,  C.  L,  356; 
Braik  v.  Douglas,  4  Myl,  &  C,  320  note,  18 
Eng.  Ch.  320,  41  Eng.  Reprint  125. 

Canada. —  Seaman  v.  West,  17  Nova  Scotia 
207. 

Evidence  warranting  inference  of  authority. 

—  Where  the  owner  of  more  than  one  half  of 
a  ship,  as  ship's  husband  for  five  or  six  years, 
has  kept  her  insured  for  himself  and  the 
other  owners  jointly,  without  their  inter- 
ference, by  annual  policies  containing  ^  a 
clause  for  submitting  to  arbitration  any  dis- 
puted loss,  it  warrants  an  inference  that 
they  authorized  him  to  procure  such  policies. 
Hamilton  v.  Phoenix  Ins,  Co,,  106  Mass.  395, 
See  also  Lindsav  i:  Gibbs,  3  De  G.  &  J,  690, 
5  Jur.  N,  S.  376,  28  L.  J.  Ch,  692,  7  Wkly, 
Rep,  320,  60  Eng.  Ch.  533,  44  Eng.  Reprint 
1435. 
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edge  of  a  loss,^^  and  it  need  be  in  no  particular  form,  anything  which  clearly 
evinces  a  purpose  to  ratify  being  sufiicient.'^"    A  general  agent,''^  prize  agent, 
or  partner ''^  may  effect  valid  insurances  for  their  principals,  as  may  also  one 
partner  for  his  copartners.'*^ 

3.  Form  and  Formation  of  Contract  —  a.  In  the  United  States  —  (i)  In  General. 
The  formation  of  a  contract  of  marine  insurance  is  governed  by  the  same  princi- 
ples as  the  formation  of  other  contracts,*^^  and  particularly  of  other  contracts  of 
insurance No  precise  form  of  words  is  required  to  constitute  a  contract  of 
marine  insurance.'^^  The  contract  is  usually  contained  in  a  policy,  but  the  pol- 
icy is  merely  the  formal  written  instrument  in  which  the  contract  is  usually 
enibodied."^^  Except  as  restricted  by  statute,  the  contract  need  not  be  in  writing.'^ 
A  contract  of  insurance  is  completed,  when  there  is  an  assent  to  the  terms  of  it 
by  the  parties  upon  a  valuable  consideration,  and  neither  payment  of  the  premium 
nor  giving  a  premium  note,  nor  the  delivery  of  a  policy  to  the  insured,  is  a  pre- 


69.  Finney  v.  Fairhaven  Ins,  Co.,  5  Mete. 
(Mass.)  192,  38  Am.  Dec.  397;  Hooper  v. 
Robinson,  98  U.  S.  528,  25  L.  ed.  219;  Oliver 
v.  Mutual  Commercial  Mar.  Ins.  Co.,  18  Fed. 
Cas.  No.  10,498,  2  Curt.  277;  Williams  v. 
North  China  Ins.  Co.,  1  C.  P.  D.  757,  3 
Aspin.  342,  35  L.  T.  Rep.  N.  S.  884;  Routh 
V.  Thompson,  13  East  274,  11  East  428,  10 
Rev.  Rep.  539 ;  Hagedorn  f.  Oliverson,  2 
M.  &  S.  485,  15  Rev.  Rep.  317. 

70.  Finney  t.  Fairhaven  Ins.  Co.,  5  Mete. 
(Mass.)  192,  38  Am.  Dec.  397;  De  Bolle  i;. 
Pennsylvania  Ins.  Co.,  4  Whart.  (Pa.)  68, 
33  Am.  Dec.  38;  Flemming  v.  Marine  Ins. 
Co.,  4  Whart.  (Pa.)  59,  33  Am.  Dec.  33; 
Hooper  v.  Robinson,  98  U.  S.  528,  25  L.  ed. 
219. 

Bringing  action  on  policy  a  ratification  see 
Finney  i*.  Fairhaven  Ins.  Co.,  5  Mete.  (Mass.) 
192,  38  Am.  Dec.  397. 

Letter  in  ignorance  of  insurance  not  a  rati- 
fication see  Bell  f.  Janson,  1  M.  &  S.  201. 

71.  Robertson  v.  Hamilton,  14  East  522,  13 
Rev.  Rep.  303. 

72.  See  swpra,  III,  D,  15. 

Captors  may  insure  for  sovereign  see  supra, 
III,  D,  15. 

73.  Voisin  v.  Commercial  Mut.  Ins.  Co.,  62 
Hun  (N.  Y.)  4,  16  N.  Y.  Suppl.  410. 

74.  Hooper  v.  Lusby,  4  Campb.  66. 

75.  See  Contracts,  9  Cyc.  245  et  seq. 

76.  See  Fire  Insurance,  19  Cyc.  592  et 
seq.;  Life  Insurance,  25  Cyc.  712  et  seq.; 
and  Other  Insurance  Titles. 

77.  Scriba  v.  Insurance  Co.  of  North  Amer- 
ica, 21  Fed.  Cas.  No.  12,560,  2  Wash.  107. 

78.  London  Assur.  Corp.  v.  Paterson,  106 
Ga.  538,  32  S.  E.  650. 

Insurance  made  without  issuing  a  policy  is 
to  be  regarded  as  made  upon  the  terms  and 
subject  to  the  conditions  in  the  ordinary 
form  of  policy  used  by  the  company  at  that 
time.  Eureka  Ins.  Co.  v.  Robinson,  56  Pa. 
St.  256,  94  Am.  Dec.  65;  State  F.  &  M.  Ins. 
Co.  r.  Porter,  3  Grant  (Pa.)  123. 

The  policy  when  issued  becomes  the  sole 
contract  between  the  parties,  and  all  pro- 
posals and  negotiations  which  are  not  in- 
cluded in  the  policy  or  annexed  thereto  are 
considered  waived.  Higginson  v.  Dall,  13 
Mass.  96.    See  also  Kaines  v.  Knightly,  Skin. 

[IV.  A,  2] 


54;  Robertson  v.  Lovett,  3  Nova  Scotia  Dec. 
424;  and,  generally,  Evidence,  17  Cyc.  567, 
606. 

79.  Alabama. —  Mobile  Mar.  Dock,  etc.,  Ins. 
Co.  V.  McMillan,  31  Ala.  711. 

Maine. —  Blanchard  v.  Waite,  28  Me.  51, 
48  Am.  Dec.  474. 

Maryland. —  Leftwich  v.  Royal  Ins.  Co.,  91 
Md.  596,  46  Atl.  1010. 

Massachusetts. —  Sanford  v.  Orient  Ins. 
Co.,  174  Mass.  416,  54  N.  E.  883,  75  Am.  St. 
Rep.  358;  Emery  v.  Boston  Mar.  Ins.  Co., 
138  Mass.  398. 

New  York. —  Boice  v.  Thames,  etc..  Mar. 
Ins.  Co.,  38  Hun  246;  Bunten  v.  Orient  Mut. 
Ins.  Co.,  8  Bosw.  448. 

Ohio. —  Neville  v.  Merchants',  etc.,  Mut. 
Ins.  Co.,  19  Ohio  452. 

Pennsylvania. —  Smith  v.  Odlin,  4  Yeates 
468. 

Wisconsin. —  Northwestern  Iron  Co.  v. 
Mtnsi  Ins.  Co.,  26  Wis.  78.  See  also  ^tna 
Ins.  Co.  V.  Northwestern  Iron  Co.,  21  Wis. 
458. 

United  States. —  ]\Ierchants'  Mut.  Ins.  Co. 
V.  Lyman,  15  Wall.  664,  21  L.  ed.  246;  Com- 
mercial Mut.  Ins.  Co.  V.  Union  Mut.  Ins.  Co., 
19  How.  318,  15  L.  ed.  636  [affirming  24  Fed. 
Cas.  No.  14,372,  2  Curt.  524];  Henning  v. 
U.  S.  Insurance  Co.,  11  Fed.  Cas.  No.  6,366, 
2  Dill.  26. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  204. 

Continuance  under  former  policy. —  Where, 
after  the  expiration  of  a  marine  policy,  in- 
surance was  continued  under  its  terms  by 
agreement  covering  another  and  more  ex- 
tensive voyage,  it  was  held  that  the  accept- 
ance of  the  risk  under  such  agreement  con- 
stituted a  new  and  distinct  contract  of  insur- 
ance, although  no  new  policy  was  issued. 
Leftwich  v.  Royal  Ins.  Co.,  91  Md.  596,  46 
Atl.  1010. 

Agent's  authority  to  make  parol  contract 
of  insurance  not  presumed  see  ^tna  Ins.  Co. 
V.  Northwestern  Iron  Co.,  21  Wis.  458. 

Statute  of  frauds. —  A  preliminary  contract 
of  insurance  which  may  be  performed  within 
a  year  is  not  within  the  statute  of  frauds. 
Sanford  v.  Orient  Ins.  Co.,  174  Mass.  416,  54 
N.  E.  883,  75  Am.  St.  Rep.  358.  See,  gen- 
erally. Frauds,  Statute  of. 
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requisite  to  its  consiimmation.^  There  must,  Iiowever,  be  a  mutual  consent  to 
the  terms  and  mutual  obligations  assumed  —  the  underwriter  to  pay  the  loss,  if 
any,  the  insured  to  pay  the  premium.^^  The  unconditional  delivery  and  accept- 
ance of  a  policy  creates  a  contract  binding  on  both  parties,^^  but  if  a  policy  is  duly 
executed,  it  is  not  necessary,  to  render  it  bindhig,  that  it  sliall  be  actually  received 
into  the  possession  of  the  insured.^  The  policy  need  not  state  the  precise  interest 
or  kind  of  property  intended  to  be  insured,^^  nor  specifically  enumerate  the  risks 
insured  against,^'^  but  the  commencement  and  termination  of  the  risk  must  be 
expressed.^' 

(ii)  Binding  Slips.  Memoranda  or  binding  slips  containing  a  description  of 
the  adventure  and  the  subject-matter  and  amount  of  insurance  are  usually  issued 
by  the  underwriters  or  their  agent  prior  to  the  execution  of  the  formal  policy, 
being  intended  to  protect  the  insured  in  the  interim.  These  slips  have  been  held 
to  be  valid  contracts  of  insurance,^^  but  they  are  superseded  by  the  issuance  of  a 


80.  Blanchard  v.  Waite,  28  Me.  51,  48  Am. 
Dec.  474.  See  also  Bunten  i\  Orient  Mut. 
Ins.  Co.,  8  Bosw.  (N.  Y.)  448  [affirmed  in 

1  Abb.  Dec.  257,  2  Keyes  667,  31  How.  Pr. 
640] ;  Commercial  Mut,  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.,  10  How.  (U.  S.)  318,  15 
L.  ed.  636  [affirming  24  Fed.  Cas.  No.  14,372, 

2  Curt.  524]  ;  and  other  cases  cited  in  the 
preceding  note. 

81.  Louisiana. —  Berthoud  v.  Atlantic  M. 
&  F.  Ins.  Co.,  13  La.  539;  Alliance  Mar. 
Assur.  Co.  V.  Louisiana  State  Ins.  Co.,  8  La. 
1,  28  Am.  Dec.  117. 

Massachusetts. —  Scammell  v.  China  Mut. 
Ins.  Co.,  164  Mass.  341,  41  N.  E.  649,  49  Am. 
St.  Rep.  462. 

Michigan. —  Gauntlett  r.  Sea  Ins.  Co.,  127 
Mich.  504,  86  N.  W.  1047. 

New  York. —  Hughes  v.  Mercantile  Mut. 
Ins.  Co.,  55  N.  Y.  265,  14  Am.  Rep.  254. 

Ohio. —  Neville  v.  ]Merchants',  etc.,  Mut. 
Ins.  Co.,  19  Ohio  452. 

A  mere  proposal  or  application  for  insur- 
ance cannot  be  converted  into  a  contract  by 
delay  on  the  part  of  the  company  in  accept- 
ing or  rejecting  the  same.  Heiman  v.  Phoe- 
nix Mut.  L.  Ins.  Co.,  17  Minn.  153,  10  Am.. 
Rep.  154. 

A  "  Lloyd's  "  policy,  being  an  insurance  by 
individual  n\embers  of  an  association,  does 
not  become  operative  except  by  special  in- 
dorsement by  the  underwriters.  Chadsey  v. 
Guion,  97  N.  Y.  333. 

82.  Neville  v.  Merchants',  etc.,  Mut.  Ins. 
Co.,  19  Ohio  452. 

83.  ^tna  Ins.  Co.  v.  Webster,  6  Wall. 
(U.  S.)  129,  18  L.  ed.  888.  See  also  Fire 
Insurance,  19  Cyc.  603  et  seq.;  Life  Insur- 
ance, 25  Cyc.  717  et  seq. 

Subsequent  memorandum  requiring  ap- 
proval.—  Where  the  agent  of  an  insurance 
company  was  fully  authorized  to  make  insur- 
ance of  vessels  and  had  in  fact  on  a  previous 
occasion  insured  the  same  vessel  for  the 
same  applicant,  and  in  the  instance  under 
consideration  actually  delivered  to  him  on 
receipt  of  the  premium  note  a  policy  duly 
executed  by  the  officers  of  the  company,  filled 
up  and  countersigned  by  himself  under  his 
general  authority,  and  having  every  element 
of  a  perfect  and  valid  contract,  it  was  held 


that  the  fact  that  after  the  execution  and 
delivery  of  the  policy  the  insured  signed  a 
memorandum  stating,  "  The  insurance  on 
this  application  to  take  effect  when  approved 
by  E.  P.  Dorr,  general  agent,"  etc.,  did  not 
make  the  previous  transaction  a  nullity  until 
approved;  and  therefore,  although  the  gen- 
eral agent  sent  back  the  application,  direct- 
ing the  agent  who  had  delivered  the  policy 
to  return  the  premium  note  and  cancel  the 
policy,  the  insured  Avas  entitled  to  recover 
for  a  loss,  the  agent  having  neither  returned 
the  note  nor  canceled  the  policy,  ^tna  Ins. 
Co.  V.  Webster,  6  Wall.  (U.  S.)  129,  18 
L  ed  888 

84.  '  Xenos  r.  Wickham,  L.  R.  2  H.  L.  296, 
36  L.  J.  C.  P.  313,  16  L.  T.  Rep.  N.  S.  800, 
16  Wkly.  Rep.  38. 

85.  Wiggin  v.  Mercantile  Ins.  Co.,  7  Pick. 
(Mass.)  271;  Riggs  v.  Commercial  Mut.  Ins. 
Co.,  125  N.  Y.  7,  25  N.  E.  1058,  21  Am.  St. 
Kep.  716,  10  L.  R.  A.  684;  Murray  v.  Colum- 
bian Ins.  Co.,  11  Johns.  (N.  Y.)  302.  See 
also  infra,  IV,  B,  3,  a,  4. 

86.  Parkhurst  v.  Gloucester  Mut.  Fishing 
Ins.  Co.,  100  Mass.  301,  97  Am.  Dec.  100, 
1  Am.  Rep.  105,  holding  "  as  prescribed  in 
by-laws "    a    sufficient    designation    of  tho 

87.  Manly  i\  United  M.  &  F.  Ins.  Co.,  9 
Mass.  85,  6  Am.  Dec.  40;  Cleveland  v.  Union 
Ins.  Co.,  8  Mass.  308;  Petrie  v.  Phenix  Ins. 
Co.,  132  N.  Y.  137,  30  N.  E.  380. 

Place  of  delivery  of  cargo. —  It  is  not  neces- 
sary to  the  validity  of  a  policy  of  marine  in- 
surance on  a  cargo  that  a  definite  place  of 
delivery  of  the  cargo  should  be  specified. 
Petrie  v.  Phenix  Ins.  Co.,  11  N.  Y.  Suppl. 
188  [affirmed  in  132  N.  Y.  137,  30  N.  E. 
380]. 

88.  Maryland. —  Delaware  State  F.  &  M. 
Ins.  Co.  V.  Shaw,  54  Md.  546. 

Massachusetts. —  Scammell  r.  China  INIur. 
Ins.  Co.,  164  Mass.  341,  41  N.  E.  649,  49 
Am.  St.  Rep.  462. 

New  York. —  See  also  Bunten  r.  Orient 
Mut.  Ins.  Co.,  8  Bosw.  448  [affirmed  in  1 
Abb.  Dec.  257,  2  Keyes  667,  31  How.  Pr. 
640]. 

Pennsylvania. —  State  F.  &  M.  Ins.  Co.  V» 
Porter,  3  Grant  123. 

[IV,  A.  3,  a.  (ii)] 
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policy,  wliich  then  becomes,  subject  to  correction  in  equity  in  case  of  mistake, 
the  only  evidence  of  the  intention  of  the  parties.^^ 

b.  In  Canada.  In  Canada,  as  in  the  United  States,  there  may  be  a  valid 
preliminary  contract  to  insure,  or  a  contract  evidenced  by  a  binding  slip  or 
memorandum,  prior  to  the  execution  and  delivery  of  a  policy  \  but  the  issuance 
of  the  policy  in  accordance  with  the  preliminary  agreement  will  supersede  the 
latter.^i 

e.  In  England.  In  England,  by  force  of  statutory  provisions,*^  a  contract  of 
marine  insurance  to  be  binding  must  be  embodied  in  a  policy,*^  which  must  con- 
tain the  names  of  the  insurers,*'^  the  names  of  the  insured  or  the  person  effecting 
the  insurance,*^  the  particular  risk  or  adventure,*^  and  the  sum  insured.*'  The 
interest  of  the  insured  need  not  be  stated.*^  A  revenue  stamp  is  required  by 
statute  on  every  poUcy  of  marine  insurauce,  in  order  that  it  may  form  the  basis 
of  an  action  or  be  used  in  evidence,^*  and  although  the  parties  do  not  desire  to 


United  States. —  Kerr  v.  Union  Mar.  Ins. 
Co.,  124  Fed.  835. 

89.  Dow  V.  Whetten,  8  Wend.  (N.  Y.)  160. 

90.  Robertson  v.  Dudman,  10  Nova  Scotia 
50. 

91.  Robertson  v.  Lovett,  3  Nova  Scotia  Dec. 
424. 

If  the  policy  varies  from  the  preliminary 
agreement  and  is  seasonably  repudiated  by 
the  insured,  he  may  recover  for  a  loss  under 
the  preliminary  agreement.  Robertson  v. 
Dudman,  10  Nova  Scotia  50. 

92.  St.  28  Geo.  Ill,  c.  56;  54  &  55  Vict, 
c.  56. 

93.  Royal  Exch.  Assur.  Corp.  v,  Sjofor- 
sakrings  Atkiebolaget  Vega,  [1901]  2  K.  B. 
567,  9  Aspin.  233,  6  Com.  Cas.  189,  70  L.  J. 
K.  B.  874,  85  L.  T.  Rep.  N.  S.  241,  50  Wkly. 
Rep.  25  [affirmed  in  [1902]  2  K.  B.  384,  9 
Aspin.  329,  7  Com.  Cas.  205,  71  L.  J.  K.  B. 
739,  87  L.  T.  Rep.  N.  S.  356,  50  Wkly.  Rep. 
694];  Home  Mar.  Ins.  Co.  v.  Smith,  [1898] 
2  Q.  B.  351,  8  Aspin.  408,  67  L.  J.  Q.  B.  777. 
78  L.  T.  Rep.  N.  S.  734,  46  Wkly.  Rep.  661 ; 
lonides  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7 
Q.  B.  517,  2  Aspin.  454,  1  Aspin,  330,  41 
L.  J.  Q.  B.  190,  26  L.  T.  Rep.  N.  S.  738,  21 
Wkly.  Rep.  22. 

Execution  and  delivery  necessary. —  The 
contract  is  not  complete  until  the  policy  is 
executed,  delivered,  and  accepted.  Xenos  r. 
Wickham,  L.  R.  2  H.  L.  296,  36  L.  J.  C.  P. 
313,  16  L.  T.  Rep.  N.  S.  800,  16  Wkly.  Rep. 
38. 

Binding  slips,  labels,  and  memoranda  have 
therefore  no  force  or  effect  as  contracts  of  in- 
surance. Mildred  i\  Maspons,  8  App.  Cas. 
874,  5  Aspin.  182,  53  L.  J.  Q.  B.  33,  49  L.  T. 
Rep.  N.  S.  685,  32  Wkly.  Rep.  125;  Xenos 
V.  Wickham,  L.  R.  2  H.  L.  296,  36  L.  J.  C.  P. 
313,  16  L.  T.  Rep.  N.  S.  800,  16  Wkly.  Rep. 
38;  Home  Mar.  Ins.  Co.  v.  Smith,  [1898] 
2  Q.  B.  351,  8  Aspin.  408,  67  L.  J.  Q.  B.  777, 
78  L.  T.  Rep.  N.  S.  734,  46  Wkly.  Rep.  661; 
Mackenzie  v.  Coulson,  L.  R.  8  Eq.  368; 
Rogers  v.  M'Carthy,  3  Esp.  106;  Morocco 
Land,  etc.,  Co.  v.  Fry,  11  Jur.  N.  S.  76,  11 
L.  T.  Rep.  N.  S.  618,  13  Wkly.  Rep.  310. 
Compare  Cory  v.  Patton,  L.  R.  9  Q.  B.  577, 
2  Aspin.  302,  43  L.  J.  Q.  B.  181,  30  L.  T. 
Rep.  N.  S.  758,  23  Wkly.  Rep.  46,  L.  R.  7 

[IV.  A,  3,  a,  (II)] 


Q.  B.  304,  1  Aspin.  225,  41  L.  J.  Q.  B.  195 
note,  26  L.  T.  Rep.  N.  S.  161,  20  Wkly.  Rep. 
364. 

94.  In  re  Arthur  Average  Assoc.,  3  Ch.  D. 
522,  2  Aspin.  570,  45  L.  J..Ch.  346,  34  L.  T. 
Rep.  N.  S.  388,  24  Wkly.  Rep.  514. 

95.  De  Vignier  v.  Swanson,  1  B.  &  P.  346 
note,  4  Rev.  Rep.  825  note;  Bell  v.  Gilson, 

1  B.  &  P.  345,  4  Rev.  Rep.  823;  Wolff  t\ 
Horncastle,  1  B.  &  P.  316,  4  Rev.  Rep.  808; 
Hilbert  v.  Martin,  1  Campb.  538;  Mellish  v. 
Bell,  15  East  4,  13  Rev.  Rep.  344. 

96.  Edwards  v.  Aberayron  Mut.  Ship  Ins. 
Soc,  1  Q.  B.  D.  563,  34  L.  T.  Rep.  N.  S.  457. 

A  time  policy  must  contain  a  specific  defi- 
nition of  the  voyage  and  is  not  satisfied  by 
describing  a  voyage  as  beginning  anywhere 
and  ending  at  no  particular  port  at  no  par- 
ticular time.  Royal  Exch.  Assur.  Corp.  v. 
Sjoforsakrings  Atkiebolaget  Vega,  [1902]  2 
K.  B.  384,  9  Aspin.  329,  7  Com.  Cas.  205,  71 
L.  J.  K.  B.  739,  87  L.  T.  Rep.  N.  S.  356,  50 
Wkly.  Rep.  694. 

IVIisnomer  of  vessel. —  The  misnomer  of  a 
vessel  in  a  policy  is  of  no  consequence  where 
the  parties  understood  what  vessel  was  in- 
tended, lonides  v.  Pacific  F.  &  M.  Ins.  Co.. 
L.  R.  7  Q.  B.  517,  2  Aspin.  454,  1  Aspin.  330, 
41  L.  J.  Q.  B.  190,  26  L.  T.  Rep.  N.  S.  738, 
21  Wkly.  Rep.  22.  See  infra,  IV,  B,  4,  d, 
(II). 

97.  Home  Mar.  Ins.  Co.  v.  Smith,  [1898] 

2  Q.  B.  351,  8  Aspin.  408,  67  L.  J.  Q.  B.  777, 
78  L.  T.  Rep.  N.  S.  734,  46  Wkly.  Rep.  661. 

98.  Carruthers  v.  Sheddon,  1  Marsh.  416, 
6  Taunt.  14,  1  E.  C.  L.  486.  See  infra,  IV, 
B,  3,  a. 

99.  St.  30  Vict.  c.  23.  See  Royal  Exch.  Assur. 
Corp.  V.  Sjoforsakrings  Atkiebolaget  Vega, 
[1902]  2  K.  B.  384,  9  Aspin.  329,  7  Com. 
Cas.  205,  71  L.  J.  K.  B.  739,  87  L.  T.  Rep. 
N.  S.  356,  50  Wkly.  Rep.  694;  Fisher  v. 
Liverpool  Mar.  Ins. 'Co.,  L.  R.  9  Q.  B.  418, 
2  Aspin.  454,  43  L.  J.  Q.  B.  114,  30  L.  T. 
Rep.  N.  S.  501,  22  Wkly.  Rep.  951 ;  lonides  v. 
Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7  Q.  B.  517, 
2  Aspin.  454,  1  Aspin.  330,  41  L.  J.  Q.  B. 
190,  26  L.  T.  Rep.  N.  S.  738,  21  Wkly.  Rep. 
22 ;  In  re  Teignmouth,  etc.,  Shipping  Assoc., 
L.  R.  14  Eq.  148,  1  Aspin.  325,  41  L.  J.  Ch, 
679,  26  L.  T.  Rep.  N.  S.  684;  Morrison  V. 
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avail  themselves  of  the  invalidity  of  the  contract  on  that  ground,  the  courts  will 
refuse  to  take  cognizance  of  a  cause  based  upon  an  unstamped  policy.^ 

4.  Kinds  of  Policies  and  Their  Peculiarities  —  a.  In  General.  Marine  policies 
may  be  classified  into  interest  and  wager  policies,  valued  and  open,  time  and 
voyage,  and  floating  or  running. 

"^b.  Interest  and  Wager  Policies  —  (i)  Interest  Policies.  An  interest 
policy  is  one  which  shows  by  its  form  that  the  insured  has  a  real  substantial 
interest  in  the  thing  insured.^ 

(ii)  Wa  oer  Policies^  —  (a)  In  England.  A  wager  policy  is  one  in  which  the 
parties  by  express  terms  disclaim  the  intention  of  making  a  contract  of  indemnity.'* 
Under  the  statute  of  George  11,^  the  insurance  of  English  ships  or  goods  and 
effects  laden  on  English  ships  "interest  or  no  interest,"  ''without  farther  proof 
of  interest  than  the  policy,"  or,  "  without  beneflt  of  salvage  to  the  insurer,"  are 
declared  to  be  illegal  as  wager  policies;  and  all  policies  containing  clauses  of 
similar  import  have  been  held  to  be  v^ithin  the  statute.^  The  statute  extends  to 
insurances  on  profits,  commissions,  and  advances,  and  insurances  against  loss  in 
respect  to  the  non-arrival  of  a  ship  by  a  specified  time."^  Wager  policies  were 
good  at  common  law,^  but  since  the  passage  of  the  statute  they  will  not 
he  enforced  even  though  the  insurer  disclaims  taking  advantage  of  the 
illegality.^ 

(b)  In  the  United  States.    A  policy  is  not  considered  a  wager  policy  because  it 
contains  one  or  more  of  the  clauses  specified  in  the  English  statute,  and  it  is  only 
where  the  parties  intend  to  game  that  the  policies  will  be  treated  as  a  wager  ; 
but  such  policies  are  deemed  policies  on  interest  and  the  insured  is  entitled  to 


Universal  Mar.  Ins.  Co.,  1  Aspin,  100,  25 
L.  T.  Rep.  N.  S.  108. 

1.  Nixon  V.  Albion  Mar.  Ins.  Co.,  L.  R.  2 
Exch.  338,  3G  L.  J.  Exch.  180,  16  L.  T.  Rep. 
N.  S.  568,  15  Wkly.  Rep.  964.  But  where  a 
member  of  a  mutual  insurance  company, 
afterward  converted  into  a  limited  company, 
has  vessels  on  its  books  as  insured,  and  pays 
calls,  and  otherwise  acts  as  if  he  were  a 
member  of  the  company,  he  is  in  any  action 
brought  against  him  by  the  limited  company 
for  calls  on  losses,  estopped  from  denying  his 
liability,  and  from  setting  up  either  any  ir- 
regularity in  the  transfer  from  the  one  com- 
pany to  the  other,  or  that  the  losses  were 
paid  without  any  stamped  policies  being 
entered  into  in  contravention  of  30  Vict, 
c.  23,  §  7.  Barrow  Mut.  Ship  Ins.  Co.  r. 
Ashburner,  5  Aspin.  527,  54  L.  J.  Q.  B.  377, 
54  L.  T.  Rep.  N.  S.  58. 

2.  Cousins  v.  Nantes,  3  Taunt.  ,512,  13  Rev. 
Rep.  696 ;  Kulen  Kemp  v.  Vigne,  1  T.  R.  304, 
1  Rev.  Rep.  205. 

Insurable  interest  see  supra,  III. 

3.  Right  to  return  of  premium  see  infra, 
V,  F,  8. 

4.  Lucena  t\  Crauford,  3  B.  «&  P.  75,  2 
B.  &  P.  N.  R.  269,  6  Rev.  Rep.  623 ;  Cousins 
V.  Nantes,  3  Taunt.  512,  13  Rev.  Rep.  696. 

5.  St.  19  Geo.  II,  c.  37. 

6.  Gedge  v.  Royal  Exch.  Assur.  Corp., 
ri900]  2  Q.  B.  214,  9  Aspin.  57,  5  Com.  Cas. 
229,  69  L.  J.  Q.  B.  506,  82  L.  T.  Rep.  N.  S. 
463;  Berridge  r.  Man  On  Ins.  Co.,  18  Q.  B.  D. 
346,  6  Aspin.  104.  56  L.  J.  Q.  B.  223,  56  L.  T. 
Rep.  N.  S.  375,  35  Wkly.  Rep.  343;  Keith  v. 
Protection  Mar.  Ins.  Co.,  L.  R.  10  Ir.  365; 
Murphy  v.  Bell,  4  Bing.  567,  6  L.  J.  C.  P. 
O.  S.  ilS,  1  M.  &  P.  493,  29  Rev.  Rep.  620, 


13  E.  C.  L.  639;  De  Mattos  v.  North,  L.  R.  3 
Exch.  185,  37  L.  J.  Exch.  116,  18  L.  T.  Rep. 
N.  S.  797;  Smith  r.  Revnolds,  1  H.  &  N.  221, 
25  L.  J.  Exch.  337,  4  Wkly.  Rep.  644;  Mor- 
timer V.  Broadwood,  20  L.  T.  Rep.  N.  S.  398, 
17  Wkly.  Rep.  653. 

On  a  foreign  ship  a  wager  policy  was  held 
valid.  Nantes  v.  Thompson,  2  East  385,  6 
Rev.  Rep.  458. 

7.  Gedge  v.  Royal  Exch.  Assur.  Corp., 
[1900]  2  Q.  B.  214,  9  Aspin.  57,  5  Com.  Cas. 
229,  69  L.  J.  Q.  B.  506,  82  L.  T.  Rep.  N.  S. 
463;  Berridge  v.  Man  On  Ins.  Co.,  18  Q.  B.  D. 
346,  6  Aspin.  104,  56  L.  J.  Q.  B.  223,  56 
L.  T.  Rep.  N.  S.  375,  35  Wkly.  Rep.  343 ; 
De  Mattos  r.  North,  L.  R.  3  Exch.  185,  37 
L.  J.  Exch.  116,  18  L.  T.  Rep.  N.  S.  797; 
Kent  V.  Bird,  Cowp.  583 ;  Smith  v.  Reynolds, 
1  H.  &  N.  221,  25  L.  J.  Exch.  337,  4  Wkly. 
Rep.  644;  Mortimer  v.  Broadwood,  20  L.  T. 
Rep.  N.  S.  398,  17  Wkly.  Rep.  653. 

8.  Keith  ?;.  Protection  Mar.  Ins.  Co.,  L.  R. 
10  Ir.  365;  Sadlers  Co.  v.  Badcock,  2  Atk. 
554,  26  Eng.  Reprint  733 ;  Lucena  v.  Crau- 
ford, 3  B.  &  P.  75,  2  B.  &  P.  N.  R.  269,  6 
Rev.  Rep.  623 ;  Assevedo  v.  Cambridge,  10 
Mod.  77. 

9.  Gedge  v.  Royal  Exch.  Assur.  Corp., 
[1900]  2  Q.  B.  214,  9  Aspin.  57,  5  Com.  Cas. 
229,  69  L.  J.  Q.  B.  506,  82  L.  T.  Rep.  N.  S. 
463;  Scott  v.  Brown,  [1892]  2  Q.  B.  724,  57 
J.  P.  213,  61  L.  J.  Q.  B.  738,  67  L.  T.  Rep. 
N.  S.  782,  4  Reports  42,  41  Wkly.  Rep.  116; 
Holman  r.  Johnson.  Cowp.  341. 

10.  Amory  v.  Gilman,  2  Mass.  1 ;  Alsop  V. 
Commercial  Ins.  Co.,  1  Fed.  Cas.  No.  262, 
1  Sumn.  451.  See  also  Buchanan  v.  Ocean 
Ins.  Co.,  6  Cow.  (N.  Y.)  318;  Clendining  v. 
Church,  3  Cai.  (N.  Y.)  141. 

[IV.  A,  ^,  b.  (II),  (b)] 
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indemnity  only  for  his  actual  loss.^^  But  a  policy  wliicli  is  strictly  a  gaming 
policy,  that  is  one  in  which  the  assured  has  no  interest  in  the  property  insured,  is 
interdicted  on  the  ground  of  pubhc  policj.-^^ 

e.  Valued  and  Open  Policies  —  (i)  Valued  Policies  —  (a)  Definition  and 
Nature.  Pohcies  are  further  classified  into  valued  and  open  policies.  A  valued 
policy  is  one  in  which  the  parties  by  express  agreement  in  the  policy  agree  upon 
the  value  of  the  subject-matter  of  the  insurance.^^  The  agreement  upon  a  value 
does  not  make  the  policy  a  wager  but  is  considered  merely  the  valuation  of  the 
insured's  interest. The  effect  of  the  valuation  as  fixing  the  extent  of  liability 
of  the  underwriters  for  losses  under  valued  policies  is  treated  elsewhere.^^ 

(b)  Yaluatioii  Applies  to  InsuredJ's  Interest.  The  valuation  in  the  policy  is 
treated  as  a  valuation  of  the  insured's  interest  in  the  subject-matter  and  not  as  a 
valuation  of  the  entire  object  or  thing  which  is  the  subject  of  the  insurance. 

(c)  On  Freight;  Applies  to  Each  Voyage.  The  valuation  of  freight  in  a 
policy  covering  distinct  voyages  is  presumed  to  apply  to  the  freight  on  each 
voyage,^^  but  tlie  presumption  may  be  rebutted  by  circumstances.^^ 

(d)  Short  Shipments.  Where  cargo  is  insured  under  a  valued  policy  and  but 
part  of  the  goods  intended  to  be  shipped  are  actually  put  on  board,  if  the  value  of  the 
whole  is  a  datum,  the  valuation  will  be  proportionately  applied  to  the  amount  of 
goods  loaded ;    but  where  the  value  of  the  whole  intended  cargo  is  not  known 


11.  Hemmenway  v.  Eaton^  13  Mass.  108; 
Amory  v.  Gilman,  2  Mass.  1 ;  Clendining  v. 
Church,  3  Cai.  (N.  Y.)  141;  Alsop  v.  Com- 
mercial Ins.  Co.,  1  Fed.  Cas.  No.  262,  1 
Sumn.  451. 

12.  Amory  v.  Gilman,  2  Mass.  1;  Craig  v. 
Murgatroyd,  4  Yeates  (Pa.)  161. 

13.  Howes  V.  Union  Ins.  Co.,  16  La.  Ann. 
235 ;  Williams  v.  Continental  Ins.  Co.,  24 
Fed.  767 ;  Wilson  v.  Nelson,  5  B.  &  S.  354,  10 
Jur.  N.  S.  1044,  33  L.  J.  Q.  B.  220,  10  L.  T. 
Rep.  N.  S.  523,  12  Wkly.  Rep.  295,  117 
E.  C.  L.  354;  Aubert  v.  Jacobs,  Wightw. 
118. 

Every  policy  on  profits  is  necessarily  a 
valued  policy,  the  amount  insured  being  the 
valuation  of  the  expected  profits.  Mumford 
V.  Hallett,  1  Johns.  (N.  Y.)  433. 

Policies  not  valued. —  Where  in  a  policy  of 
marine    insurance    the    space    "  valued  at 

$  "  is  left  unfilled,  and  no  valuation  is 

named  in  the  indorsement,  but  merely  the 
sum  insured,  it  is  an  open,  and  not  a  valued, 
policy.  Snowden  v.  Guion,  101  N.  Y.  458,  5 
N.  E.  322.  See  also  Mellen  v.  National  Ins. 
Co.,  1  Hall  (N.  Y.)  500.  Where  the  valua- 
tion clause  is  not  filled  up,  but  at  the  foot  of 
the  policy  the  amount  of  the  insurance  is  in- 
serted, such  statement  cannot  be  treated  as 
the  valuation,  if  without  difficulty  the  value 
intended  to  be  protected  can  be  ascertained. 
Asfar  V.  Blundell,  [1896]  1  Q.  B.  123,  8 
Aspin.  106,  65  L.  J.  Q.  B.  138,  73  L.  T.  Rep. 
N.  S.  648,  15  Reports  481,  44  Wkly.  Rep. 
130. 

14.  Alsop  V.  Commercial  Ins.  Co.,  1  Fed. 
Cas.  No.  262,  1  Sumn.  451;  Grant  v.  Parkin- 
son, 3  B.  &  P.  85  note  ,  3  Dougl.  16,  6  T.  R. 
483,  26  E.  C.  L.  22 ;  Lewis  v.  Rucker,  2  Burr. 
1167;  Hodgson  r.  Glover,  6  East  316,  8  Rev. 
Rep.  495;  Shaw  v.  Felton,  2  East  100. 

15.  See  infra,  IX,  F. 

16.  Post  V.  Phoenix  Ins.   Co.   10  Johns. 

(N.  Y.)    70;    Watson  v.  Insurance  Co.  of 

[IV,  A,  4,  b,  (II),  (b)] 


North  America,  29  Fed.  Cas.  No.  17,286,  3 
Wash.  1 ;  Allison  v.  Bristol  Mar.  Ins.  Co., 
1  App.  Cas.  209,  3  Aspin.  178,  34  L.  T.  Rep. 
N.  S.  809,  24  Wkly.  Rep.  1039;  Williams 
V.  North  China  Ins.  Co.,  1  C.  P.  D.  757,  3 
Aspin.  342,  35  L.  T.  Rep.  N.  S.  884. 

Deduction  of  bottomry  bond. —  The  amount 
of  a  bottomry  bond  executed  by  the  master 
abroad  a  short  time  before  the  date  of  a 
policy,  without  the  underwriters'  knowledge, 
is  to  be  deducted  from  the  actual  value  of 
the  property  covered,  and  not  from  the  value 
as  estimated  in  the  policy.  Watson  v.  Insur- 
ance Co.  of  North  America,  29  Fed.  Cas.  No. 
17,286,  3  Wash.  1. 

17.  Thwing  v.  Washington  Ins.  Co.,  10 
Gray  (Mass.)  443;  Davy  v.  Hallett,  3  Cai. 
(N.  Y.)  16,  2  Am.  Dec.  241;  Virginia  Valley 
Ins.  Co.  V.  Mordecai,  22  How.  (U.  S.)  Ill, 
16  L.  ed.  329 ;  Hugg  v.  Augusta  Ins.,  etc.,  Co., 
7  How.  (U.  S.)  595,  12  L.  ed.  834;  Colum- 
bian Ins.  Co.  f.  Catlett,  12  Wheat.  (U.  S.) 
383,  6  L.  ed.  664. 

Distinct  voyages. — An  insurance,  for  a  pre- 
mium, for  the  voyage  round,  at  and  from 
B  to  C,  with  the  privilege  of  one  other  port, 
in  the  same  island  with  C,  and  at  and  from 
either  of  them  back  to  B,  on  freight  laden 
or  to  be  laden,  valued  at  the  sum  insured,  is 
upon  separate  and  distinct  voyages,  during 
the  prosecution  of  which  distinct  freights 
were  at  risk,  and  to  each  of  which,  as  they 
successively  came  into  existence,  the  whole 
valuation  in  the  policy  ought  to  be  applied, 
and  a  total  loss  on  the  homeward  voyage 
paid  for  accordingly.  Patapsco  Ins.  Co.  c. 
Biscoe,  7  Gill  &  J.  (Md.)  293,  28  Am.  Dec. 
319. 

18.  Thv/ing  v.  Washington  Ins.  Co.,  10 
Gray  (Mass.)  443. 

19.  Mutual  Mar.  Ins.  Co.  t\  Munro,  7 
Gray  (Mass.)  246;  Wolcott  v.  Eagle  Ins.  Co., 
4  Pick.  (Mass.)  429;  Alsop  v.  Commercial 
Ins.  Co.,  1  Fed.  Cas.  No.  262,  1  Sumn.  451; 
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or  fixed  the  valuation  is  not  to  be  considered  in  tlie  estimation  of  the  vahie  of  the 
partial  shipment  and  the  policy  will  be  treated  as  open.^*^  The  same  rules  apply 
to  a  valuation  on  freight.^^ 

(ii)  Open  Policies.  An  open  or  unvalued  policy  is  one  in  which  the  value 
of  the  subject-matter  is  not  fixed  by  the  policy.^ 

d.  Floating  OP  Running  Policies  —  (i)  Definition  and  Classification.  A 
"  floating  "  or  "  running  "  policy,  more  frequently  referred  to  as  an  open  "  policy, 
is  a  contract  whereby  the  underwriter  agrees  to  insure  property  of  the  insured, 
the  particulars  of  which  are  to  be  subsequently  determined  in  accordance  with 
stipulations  contained  in  the  policy .^^  There  have  been  adopted  various  forms  of 
these  policies,  some  providing  that  the  insurance  shall  cover  all  shipments  of  a 
particular  class ;  others  leaving  it  solely  to  the  caprice  of  the  insured  to  subse- 
quently declare  what  property  he  shall  elect  to  have  protected  by  the  insurance; 
and  a  third  class  requiring  both  a  declaration  by  the  insured  and  an  approval  by 
the  underwriter  before  the  attaching  of  the  policy. 

(ii)  Policies  Covering  All  Risks  of  a  Particular  Character.  Under 
an  open  policy  on  goods  covering  all  shipments  of  a  particular  character,  and 
which  the  insured  is  bound  to  declare,  the  policy  attaches  to  the  goods  as  soon  as,^"^ 


Forbes  v.  Cowie,  1  Campb,  520;  Tobin  r.  Har- 
ford, 17  C.  B.  N.  S.  528,  10  Jur.  N.  S.  850, 
34  L.  J.  C.  P.  37,  10  L.  T.  Rep.  N.  S.  817, 
12  Wkly.  Rep.  1062,  112  E.  C.  L.  528;  Forbes 
V.  Aspinall,  13  East  323,  12  Rev.  Rep. 
352. 

20.  Dinoon  v.  Home,  etc.,  Assur.  Co.,  L.  R. 
7  C.  P.  341,  1  Aspin.  309,  41  L.  J.  C.  P.  162, 
26  L.  T.  Rep.  N.  S.  628,  20  Wkly.  Rep.  970; 
Tobin  V.  Harford,  17  C.  B.  N.  S.  528,  10  Jur. 
N.  S.  850,  34  L.  J.  C.  P.  37,  10  L.  T.  Rep. 
N.  S.  817,  12  Wklv.  Rep.  1062,  112  E.  C.  L. 
528. 

21.  Thwing  v.  Washington  Ins,  Co.,  10 
Gray  (Mass.)  443;  Wolcott  r.  Eagle  Ins. 
Co.,  4  Pick.  (Mass.)  429;  Dinoon  v.  Home, 
etc.,  Assur.  Co.,  L.  R.  7  C.  P.  341,  1  Aspin. 
309,  41  L.  J.  C.  P.  162,  26  L.  T.  Rep.  N.  S. 
628,  20  Wkly.  Rep.  970 ;  Patrick  v.  Eames,  3 
Campb.  441. 

"  Carried  or  not  carried." —  Insurance  was 
made  on  freight  valued  at  the  sum  insured, 
"  carried  or  not  carried."  A  part  of  the 
cargo  was  on  board  when  the  vessel  was 
driven  on  shore  and  lost.  It  was  held  that 
the  insured  was  entitled  to  recover  the  value 
in  the  policy.  De  Longuemere  v.  Phoenix 
Ins.  Co.,  10  Johns.  (N.  Y.)  127. 

22.  Howes  v.  Union  Ins.  Co.^  16  La.  Ann. 
235;  Williams  v.  Continental  Ins.  Co.,  24 
Fed.  767.  Where  the  printed  clause  in  a 
policy,  "  The  said  goods  and  merchandise  are 
valued  at,"  was  followed  immediately  by  the 
written  words,  "  eighteen  francs,  valued  at 
four  dollars  and  forty-four  cents,"  the  policy 
was  held  an  open  one,  these  words  merely 
ascertaining  at  what  rate  the  value  of  the 
cargo  paid  for  in  francs  was  to  be  reduced  into 
our  money.  Ogden  v  Columbia  Ins.  Co.,  10 
Johns.  (N.  Y.)  273.  And  where  a  policy  was 
effected  upon  freight,  to  "  be  valued  at  as 
under,"  and  in  the  margin,  nearly  opposite, 
but  a  little  above  these  words,  the  sum  of 
£1,300  was  written  in  figures,  it  was  held 
that  this  was  not  a  valued  policy.  Wilson  v. 
Nelson,  5  B.  &  S.  354,  10.  Jur.  N.  S.  1044,  33 


L.  J.  Q.  B.  220,  10  L.  T.  Rep.  N.  S.  523,  12 
Wkly.  Rep.  795,  117  E.  C.  L.  354. 

23.  London  Assur.  Corp.  v.  Paterson,  106 
Ga.  538,  32  S.  E.  650;  Oteri  v.  Home  Mut. 
Ins.  Co.,  McGloin  (La.)  198;  Orient  Mut. 
Ins.  Co.  V.  Wright,  23  How.  (U.  S.)  401,  16 
L.  ed.  524.  See  also  Arkansas  Ins.  Co.  /;. 
Bostick,  27  Ark.  539. 

English  statutory  definition. —  The  Marine 
Insurance  Bill,  1899,  defines  a  floating  policy 
as  one  "  which  describes  the  insurance  in 
general  terms,  and  leaves  either  the  name  of 
the  ship  or  ships  or  other  particulars  to  be 
defined  by  subsequent  declaration." 

AIbo  called  open  policies. —  The  appellation 
"  open  "  policy  is  frequently  given  to  policies 
of  this  kind.    See  Phillips  Ins.  §  1178  note. 

24.  Hartshorn  t*.  Shoe,  etc.,  Ins.  Co.,  15 
Gray  (Mass.)  240;  E.  Carver  Co.  v.  Manu- 
facturers' Ins.  Co.,  6  Gray  (Mass.)  214; 
Arnold  v.  Pacific  Mut.  Ins.  Co.,  78  N.  Y.  7 ; 
Imperial  Mar.  Ins.  Co.  v.  Fire  Ins.  Corp.,  4 
C.  P.  D.  166,  4  Aspin.  71,  48  L.  J.  C.  P.  424, 
40  L.  T.  Rep.  N.  S.  166,  27  Wkly.  Rep.  680; 
Stephens  v.  Australasian  Ins.  Co.,  L.  R.  S 
C.  P.  18,  1  Aspin.  458,  42  L.  J.  C.  P.  12,  27 
L.  T.  Rep.  N.  S.  585,  21  Wkly.  Rep.  228. 

The  object  of  the  declaration  is  to  ear- 
mark and  identify  the  particular  adventure 
to  which  the  insured  elects  to  apply  the  pol- 
icy. Arnold  t*.  Pacific  Mut.  Ins.  Co.,  78 
N.  Y.  7;  Davies  v.  National  F.  &  M.  Ins.  Co., 
ri891]  A.  C.  485,  60  L.  J.  P.  C.  73,  65  L.  T. 
Rep.  N.  S.  560;  lonides  v.  Pacific  F.  &  M. 
Ins.  Co.,  L.  R.  6  Q.  B.  674. 

Goods  not  contemplated  by  policy. —  The 
policy  cannot  be  extended  by  the  declaration 
so  as  to  apply  to  things  not  contemplated  by 
and  described  therein.  Shearer  v.  Louisiana 
Mut.  Ins.  Co.,  14  La.  Ann.  797;  Oteri  f. 
Home  Mut.  Ins.  Co.,  McGloin  (La.)  198. 

What  interest  covered;  insurance  by  car- 
rier.—  A  steamship  company  took  out  an 
open  policy  on  merchandise  to  be  shipped  on 
its  steamers,  which  the  company  might  agree 
to  insure  prior  to  the  sailing  of  its  vessels; 
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and  in  the  order  in  which,  they  are  shipped.^^  The  declaration  should  be  in  the 
order  of  shipment  and  in  case  of  mistake,  tlie  insured  may  and  is  bound  to  rec- 
tify the  declaration,^^  which  may,  in  the  absence  cf  fraud,  be  made  even  after 
knowledge  of  a  loss.^^ 

(ill)  Policies  Giving  Assured  Right  to  Elect  What  Risks  Shall  Be 
Covered.  Where  tlie  policy  leaves  it  to  the  election  of  the  assured  to  determine 
what  property  shall  be  covered,  a  declaration  of  such  property  is  absolutely  indis- 
pensable to  the  attaching  of  the  policy and  the  declaration  must  be  at  the  time 


any  losses  to  be  paid  to  it  or  order.  Goods 
shipped  by  plaintiff  were  insured  under  such 
policy.  The  evidence  showed  that  the  bill  of 
lading  issued  to  plaintiff  exempted  the  steam- 
ship company  from  liability  for  nearly  all  the 
losses  covered  by  the  policy ;  that  the  policy 
provided  that  it  should  not  inure  to  the 
benefit  of  a  carrier;  that  stipulation  permit- 
ting cancellation  exempted  "  pending  risks  " ; 
that  the  carrier  could  insure  third  persons 
by  entries  and  notices  thereof  to  defendant; 
that  losses  on  goods  shipped  by  other  owners, 
and  insured  under  the  same  circumstances, 
had  been  paid  without  question;  and  that 
cancellation  of  the  insurance  on  plaintiff's 
goods  was  sought  to  be  effected  only  when  it 
was  learned  that  he  had  other  insurance.  It 
was  held  that  the  general  ownership  of 
plaintiff  was  insured,  and  the  contention  of 
the  insurance  company  that  only  the  steam- 
ship company's  interest  in  goods  was  in- 
tended to  be  insured  was  unsubstantiated. 
Insurance  Co.  of  North  America  v.  For- 
cheimer,  86  Ala.  541,  5  So.  870. 

Cargo  policy  will  not  cover  ship. —  Where 
the  hull  of  a  boat  is  insured  under  a  certifi- 
cate "  subject  to  the  conditions  of  open  pol- 
icy No.  2,273,"  and  it  appears  that  there  is 
no  clause  in  such  policy  which  could  cover 
the  hull  of  a  boat,  it  being  a  cargo  policy,  no 
recovery  can  be  had  in  case  of  loss.  Barry  y. 
Boston  Mar.  Ins.  Co.,  62  Mich.  424,  29  N.  W. 
31. 

Declaration  of  value. —  Some  policies  pro- 
vide for  a  declaration  of  value  as  well  as  of 
the  subject-matter,  and  in  such  cases  the 
declaration  of  value  is  essential  for  the  pur- 
pose of  making  the  policy  a  valued  one  as 
to  that  shipment,  but  is  not  a  condition  prece- 
dent to  the  attaching  of  the  risk.  Davies  v. 
National  F.  &  M.  Ins.  Co.,  [1891]  A.  C.  485, 
60  L.  J.  P.  C.  73,  65  L.  T.  Rep.  N.  S.  560; 
Harman  v.  Kingston,  3  Campb.  150,  13  Rev. 
Rep.  775. 

25.  Imperial  Mar.  Ins.  Co.  v.  Fire  Ins. 
Corp.,  4  C.  P.  D.  166,  4  Aspin.  71,  48  L.  J. 
C.  P.  424,  40  L.  T.  Rep.  N.  S.  166,  27  Wkly. 
Rep.  680;  Stephens  v.  Australasian  Ins.  Co., 
L.  R.  8  C.  P.  18,  1  Aspin.  458,  42  L.  J.  C.  P. 
12,  27  L.  T.  Rep.  N.  S.  585,  21  Wkly.  Rep. 
228.  A  marine  insurance  company  issued  an 
open  policy  for  seven  hundred  and  fifty  thou- 
sand dollars  to  D  and  authorized  D  to  issue 
certificates  against  it  to  that  amount.  D  is- 
sued to  A  a  certificate  for  a  specified  period 
of  time  for  an  indefinite  amount  covering  all 
shipments  made  by  A.  Subsequently  D  is- 
sued certificates  so  as  to  exhaust  the  seven 
hundred  and  fifty  thousand  dollars.    A  sus- 
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tained  a  loss  on  goods  thereafter  shipped, 
and  it  was  held  that  his  insurance,  being 
prior  in  time  to  the  exhausting  of  the  policy, 
was  good.  Hartshorn  v.  Union  Mut.  Ins.  Co., 
5  Bosw.  (N.  Y.)  538  [affirmed  in  36  N.  Y. 
172]. 

26.  Stephens  v.  Australasian  Ins.  Co.,  L.  R. 
8  C.  P.  18,  1  Aspin.  458,  42  L.  J.  C.  P.  12, 
27  L.  T.  Rep.  N.  S.  585,  21  Wkly.  Rep.  228. 

A  fraudulent  declaration  as  to  value  and 
extent  of  shipments,  thereby  concealing  the 
extent  to  which  certain  policies  had  been  ex- 
hausted, was  held  to  be  sufficiijnt  ground  for 
canceling  subsequent  open  policies  written 
for  the  same  parties.  Rivaz  v.  Gerussi,  6 
Q.  B.  D.  222,  4  Aspin.  377,  50  L.  J.  Q.  B. 
176,  44  L.  T.  Rep.  N.  S.  79. 

27.  Imperial  Mar.  Ins.  Co.  v.  Fire  Ins. 
Corp.,  4  C.  P.  D.  166,  4  Aspin.  71,  48  L.  J. 
C.  P.  424,  40  L.  T.  Rep.  N.  S.  106,  27  Wkly. 
Rep.  680 ;  Stephens  v.  Australasian  Ins.  Co.. 
L.  R.  8  C.  P.  18,  1  Aspin.  458,  42  L.  J.  C.  P. 
12,  27  L.  T.  Rep.  N.  S.  585,  21  Wkly.  Rep. 
228. 

28.  California. —  Wells  V.  Pacific  Ins.  Co., 
44  Cal.  397. 

Massachusetts. —  Hartshorn  v.  Shoe,  etc., 
Ins.  Co.,  15  Gray  240;  E.  Carver  Co.  v. 
Manufacturers'  Ins.  Co.,  6  Gray  214. 

Nevj  York. —  Arnold  v.  Pacific  Mut.  Ins. 
Co.,  78  N.  Y.  7. 

Texas. —  Marine  F.  Ins.  Co.  v.  Burnett  29 
Tex.  433. 

England. —  Imperial  Mar.  Ins.  Co.  v.  Fire 
Ins.  Corp.,  4  C.  P.  D.  166,  4  Aspin.  71.  48 
L.  J.  C.  P.  424,  40  L.  T.  Rep.  N.  S.  166,  27 
Wkly.  Rep.  680;  Stephens  v.  Australasian 
Ins.  Co.,  L.  R.  8  C.  P.  18,  1  Aspin.  458,  42 
L.  J.  C.  P.  12,  27  L.  T.  Rep.  N.  S.  585,  21 
Wkly.  Rep.  228. 

Reasonable  diligence  in  making  the  declara- 
tion is  all  that  is  requisite  (E.  Carver  Co.  v. 
Manufacturers'  Ins.  Co.,  6  Gray  (Mass.) 
214.  See  also  Wells  v.  Pacific  Ins.  Co.,  44 
Cal.  397),  unless  a  particular  time  for  mak- 
ing it  is  provided  for  in  the  policy  (Shearer 
V.  Louisiana  Mut.  Ins.  Co.,  14  La.  Ann.  797). 

29.  Douville  v.  Sun  Mut.  Ins.  Co.,  12  La. 
Ann.  259;  Schaefer  t*.  Baltimore  Mar.  Ins. 
Co.,  33  Md.  109;  Orient  Mut.  Ins.  Co.  v. 
Wright,  23  How.  (U.  S.)  401,  16  L.  ed.  524. 
The  contract  of  insurance  on  an  open  or  run- 
ning policy  does  not  become  complete  until  a 
declaration  of  a  desire  to  insure  is  made  by 
the  assured,  and  until  this  is  done  the  con- 
tract is  inchoate  and  incomplete,  and  if  not 
made  at  all,  the  risk  will  be  regarded  as 
not  having  commenced.  Arkansas  Ins.  Co.  v. 
Bostick,  27  Ark.  539. 
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and  in  the  nnanner  provided  for  in  the  policy.^  But  a  course  of  dealing  contrary 
to  the  provisions  of  the  policy  as  to  the  manner  of  making  the  declaration  will  be 
construed  as  a  waiver  of  tlie  requirements.^^  The  assent  of  the  underwriter  is 
not  necessary,  as  he  lias  no  option  to  reject  the  risk.^^ 

(iv)  Policies  Requirino  Approval  and  Indorsement  or  Entry  of  Risk. 
In  policies  requiring  the  underwriter's  approval  of  tlie  risk  and  his  indorsement 
of  such  approval  on  the  policy  or  entry  thereof  in  a  book  furnished  for  that  pur- 
pose, such  approval  and  indorsement  or  entry  are  necessary  before  a  risk  can 
attach,^^  and  they  must  be  in  the  manner  stipulated  in  the  policy  unless  the  con- 
tract is  modified  by  a  contrary  course  of  dealing  between  the  parties.^*  The 


What  shipments  to  be  reported. —  A  pro- 
vision in  an  open  policy,  "  Shipments  to  be 
reported  to  the  agents  of  said  company,"  will 
not  be  construed  to  mean  all  shipments,  so 
as  to  avoid  the  policy  for  failure  to  declare 
shipments,  where  it  was  well  known  to  the 
insurer's  agents  that  the  insured  did  not  in- 
sure all  shipments,  and  previous  policies  con- 
tained an  express  agreement  to  report  all 
shipments.  Callaway  v.  Orient  Ins.  Co.,  63 
Fed.  830. 

To  whom  declaration  made. —  The  declara- 
tion must  be  made  to  the  underwriters  or 
someone  on  their  behalf.  Harman  v.  Kings- 
ton, 3  Campb.  150,  13  Eev.  Rep.  775.  And  a 
course  of  dealing  by  the  underwriter  in  ac- 
cepting premiums  and  paying  losses  where 
the  declaration  has  been  made  to  an  agent 
will  estop  the  underwriter  from  relying  upon 
a  provision  in  the  policy  requiring  notice  to 
be  sent  to  its  home  office.  Insurance  Co.  of 
North  America  v.  Bell,  25  Tex.  Civ.  App.  129, 
60  S.  W.  262.  When  an  open  policy  is  issued 
on  property  "  as  per  indorsement  hereon,  ac- 
cepted by  the  company,"  and  the  risk  is 
agreed  upon,  the  premium  paid,  and  the  in- 
dorsement made  by  the  agent,  the  insurance 
is  effected.  Otherwise,  where  the  risk  is  "  to 
be  accepted."  Wass  v.  Maine  Mut.  Mar.  Ins. 
Co.,  61  Me.  537. 

30.  Douville  v.  Sun  Mut.  Ins.  Co.,  12  La. 
Ann.  259  ;  Schaefer  v.  Baltimore  Mar.  Ins.  Co., 
33  Md.  109 ;  Orient  Mut.  Ins.  Co.  v.  Wright, 
23  How.  (U.  S.)  401,  16  L.  ed.  524;  Davies 
r.  National  F.  &  M.  Ins.  Co.,  [1891]  A.  C. 
485,  60  L.  J.  P.  C.  73,  65  L.  T.  Rep.  N.  S. 
560. 

Mailing  a  letter,  prepaid  and  properly  ad- 
dressed, to  an  insurance  company,  if  done 
by  general  direction  of  their  agent,  satisfies 
a  condition  in  a  policy  that  the  facts  stated 
in  the  letter  shall  be  "  reported  "  to  the  com- 
pany. Edwards  v.  Mississippi  Valley  Ins. 
Co.,  1  Mo.  App.  192. 

31.  Insurance  Co.  of  North  America  v. 
Bell,  25  Tex.  Civ.  App.  129,  60  S.  W.  262. 

Acceptance  of  premium. —  Where  a  war- 
ranty in  an  open  marine  policy  stipulated 
that  all  risks  should  be  reported  to  the  in- 
surer as  soon  as  known  to  the  assured^  ac- 
ceptance, after  arrival  of  cargo,  of  premiums 
on  risks  not  properly  reported,  was  held  not 
a  waiver  of  the  warranty,  so  as  to  estop  the 
insurer  to  take  advantage  of  his  right  to  deny 
his  liability  on  a  loss  because  of  previous 
failure  to  report  risks  promptly.  Camors  v. 
Union  Mar.  Ins.  Co.,  104  La.  349,  28  So.  926, 


81  Am.  St.  Rep.  128.  See  also  Palmer  v. 
Factors',  etc.,  Ins.  Co.,  33  La.  Ann.  1336. 

32.  Rolker  v.  Great  Western  Ins.  Co.,  2 
Sweeny  (N.  Y.)  275;  Davies  v.  National 
F.  &  M.  Ins.  Co.,  [1891]  A.  C.  485,  60  L.  J. 
P.  C.  73,  65  L.  T.  Rep.  N.  S.  560;  lonides  v. 
Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7  Q.  B.  517, 
2  Aspin.  454,  1  Aspin.  330,  41  L.  J.  Q.  B. 
190,  26  L.  T.  Rep.  N.  S.  738,  21  W^kly.  Rep. 
22. 

33.  Hartshorn  v.  Shoe,  etc.,  Ins.  Co.,  15 
Gray  (Mass.)  240;  Platho  v.  Merchants',  etc., 
Ins."  Co.,  38  Mo.  248 ;  Edwards  v.  St.  Louis 
Perpetual  Ins.  Co,.  7  Mo.  382;  Delaware  Ins. 
Co.  V.  S.  S.  White  Dental  Mfg.  Co.,  109  Fed. 
334,  48  C.  C.  A.  382,  65  L.  R.  A.  387  [re- 
versing 105  Fed.  642].  See  also  Wass 
Mnine  Mut.  Mar.  Ins.  Co.,  61  Me.  537. 

Each  indorsement  separate  insurance. — 
Where  by  the  terms  of  the  policy  of  insurance 
the  party  desiring  to  be  insured  upon  any 
particular  shipment  of  merchandise  was 
bound  to  present  to  the  insurance  company 
an  invoice  of  the  goods,  and  pay  or  secure 
the  premium'  to  the  company  and  have  the 
risk  indorsed^  it  was  held  that  there  must 
necessarily  exist  as  many  contracts  of  in- 
surance as  the  indorsements  upon  the  policy 
of  separate  shipments  of  goods.  Douville  r. 
Sun  Mut.  Ins.  Co.,  12  La.  Ann.  259 ;  Schaefer 
v.  Baltimore  Mar.  Ins.  Co.,  33  Md.  109; 
Hartshorn  v.  Shoe,  etc.,  Ins.  Co.,  15  Gray 
(Mass.)  240. 

34.  California. —  Wells  f.  Pacific  Ins.  Co., 
44  Cal.  397. 

Maryland. —  Phosnix  Ins.  Co.  v.  Ryland,  69 
Md.  437,  16  Atl.  109,  1  L.  R.  A.  548. 

Massachusetts. —  Kennebec  Co.  f.  Augusta 
Ins.,  etc.,  Co.,  6  Gray  204. 

Missouri. —  See  Edwards  v.  Mississippi  Val- 
ley Ins.  Co.,  1  Mo.  App.  192. 

jVe?o  York. —  Petrie  v.  Phenix  Ins.  Co.,  132 
N.  Y.  137,  30  N.  E.  380;  Heilner  v.  China 
Mut.  Ins.  Co.,  60  N.  Y.  Super.  Ct.  362,  18 
N.  Y.  Suppl.  177. 

United  States. —  Callaway  v.  Orient  Ins. 
Co.,  63  Fed.  830. 

Restricted  indorsement. —  A  printed  policy 
insuring  goods  laden  on  boats  or  carriages, 
and  providing  that  no  shipment  shall  be 
considered  as  insured  until  approved  and 
"  indorsed "  thereon  by  insurer,  is  subject 
to  all  restrictions  and  modifications  in  a 
written  indorsement.  Kaatzenstin  v.  Western 
Assur.  Co.,  1  N.  Y.  St.  712.  See  infra,  IV,  B, 
1,  b. 

Oral  acceptance. —  A  provision  that  no  risk 
[IV,  A,  4,  d,  (iv)l 
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indorsement  may  be  made  after  a  loss  lias  occurred,  if  the  fact  of  loss  is 
unknown  to  the  insured.^^ 

e.  Voyage  and  Time  Policies  3^  —  (i)  Yoyage  Policies.  A  voyage  policy  is 
one  whicli  limits  the  duration  of  the  risk  between  designated  termini.^^ 

(ii)  Time  Policies^^ —  {k)  Definition.  A  time  policy  is  one  in  which  the 
duration  of  the  risk  is  limited  to  a  specified  period  of  time.*^^ 

(b)  Applioation  of  Amount  of  Insurance.  The  amount  of  the  insurance 
stated  in  a  time  policy  on  goods  is  not  exhausted  when  once  goods  to  the  value  of 
the  amount  stated  have  been  put  at  risk,  but  continues  throughout  the  period  of 
tlie  contract  to  protect  all  goods  coming  within  its  terms  at  any  one  time  up  to 
the  amount  insured.^ 

(in)  Mixed  Policies.^'^  A  mixed  policy  is  one  which  combines  the  charac- 
teristics of  both  a  voyage  and  a  time  policy.^^ 

5.  Illegality  —  a.  In  General.  A  contract  of  insurance  upon  any  property 
or  interest  covering  a  voyage  or  adventure  undertaken  in  contravention  of  either 
the  law  of  nations  or  the  laws  of  the  country  where  it  is  effected  or  to  be 
enforced  is  void.^^    And  where  there  is  any  illegality  avoiding  the  insurance  as  to 


should  be  binding  "until  accepted  by  the 
company  and  indorsed  herein  "  does  not  ren- 
der invalid  an  oral  acceptance  of  a  new  risk 
by  the  insurer,  under  an  agreement  to  in- 
dorse it  on  the  policy  at  a  later  date,  Emery 
r.  Boston  Mar.  Ins.  Co.,  138  Mass.  398.  Com- 
pare  Kaatzenstin  v.  Western  Assur.  Co.,  1 
N.  Y.  St.  712,  where  it  was  held  that  a  writ- 
ten indorsement  was  necessary  under  a  pro- 
vision that  no  shipment  should  be  considered 
insured  until  approved  and  indorsed  on  the 
policy. 

35.  Horter  v.  Merchants'  Mut.  Ins.  Co.,  28 
La.  Ann.  730.    See  also  supra,  III,  D,  19,  a. 

36.  Construction  see  infra,  IV,  B,  6,  7,  b. 

37.  Leeds  v.  Mechanics'  Ins.  Co.,  8  N.  Y. 
351;  1  Arnould  Mar.  Ins.  (7th  ed.)  11. 

38.  Construction  see  infra,  IV,  B,  7,  a. 

39.  Leeds  v.  Mechanics'  Ins.  Co.,  8  N.  Y. 
351:  1  Arnould  Mar.  Ins.  (7th  ed.)  11.  A 
policy  of  insurance  on  a  vessel  for  twelve 
months  is  a  time  policy,  although  the  lan- 
guage of  the  printed  part  was  appropriate 
to  a  voyage  policy,  terminating  the  risk  on 
her  arrival  in  port,  and  being  there  moored 
in  safety.  Leeds  v.  Mechanics'  Ins.  Co.,  su- 
pra. And  see  Dudgeon  v.  Pembroke,  2  App. 
Cas.  284,  3  Aspin.  393,  46  L.  J.  Q.  B.  409,  36 
L.  T.  Rep.  N.  S.  382,  25  Wkly.  Rep.  499 
{reversing  1  Q.  B.  D.  96,  34  L.  T.  Rep.  N.  S. 
36,  and  afjirming  L.  R.  9  Q.  B.  581,  43  L.  J. 
Q.  B.  220,  31  L.  T.  Rep.  N.  S.  31,  22  Wkly. 
Rep.  914],  where  a  policy  was  effected  on  a 
ship  from  Jan.  22,  1872,  to  Jan.  23,  1873, 
both  inclusive,  and  these  words  were  written 
on  a  printed  form,  which  also  contained  in 
print  the  words  "  at  and  from,"  and  "  for 
this  present  voyage,"  and  other  similar  words 
commonly  found  in  the  forms  of  a  voyage 
policy,  and  which  had  not  been  erased  or 
stricken  througli.  It  was  held  that  the 
policy  was  really  a  time  policy  and  its  char- 
acter was  not  affected  by  the  printed  words 
thus  negligently  left  in  the  form.  See  infra, 
IV,  B,  1,  b. 

In  England  a  time  policy  for  more  than 
twelve  months  is  made  illegal  by  54  &  55 

[IV,  A,  4,  d,  (IV)] 


Vict.  c.  39,  §  93.  A  policy  for  twelve  months 
followed  by  a  voyage  policy  covering  ship 
until  arrival  at  a  final  port  is  void  under 
the  act.  Royal  Exch.  Assur.  Corp.  v.  Sjofor- 
sakrings  Aktiebolaget  Vega,  [1901]  2  K.  B. 
567,  9  Aspin.  233,  6  Com.  Cas.  189,  70  L.  J. 
Q.  B.  874,  85  L.  T.  Rep.  N.  S.  241,  50  Wkly. 
Rep.  25  [affirmed  in  [1902]  2  K.  B.  384,  9 
Aspin.  329,  7  Com.  Cas.  205,  71  L.  J.  K.  B. 
739,  87  L.  T.  Rep.  N.  S.  356,  50  Wkly.  Rep. 
694]. 

40.  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1 
L.  J.  K.  B.  158,  23  E.  C.  L.  214. 

41.  Construction  see  infra,  IV,  B,  6,  7. 

42.  Leeds  v.  Mechanics'  Ins.  Co.,  8  N.  Y. 
351.  "In  a  time  policy,  the  risk  insured  is 
independent  of  the  voyage;  and  in  a  policy 
which  partakes  of  the  nature  both  of  a  time 
policy  and  a  voyage  policy,  the  underwriter  is 
not  liable  for  a  loss  unless  it  occur  within 
the  time  specified."  Pitt  v.  Phenix  Ins.  Co., 
10  Daly  (N.  Y.)  281,  283  iciting  Arnould 
Mar.  Ins.  (4th  ed.)  349-353]. 

Renewal. —  Where  a  policy  of  marine  in- 
surance insured  a  vessel  for  a  specified  time 
for  a  particular  voyage  outward,  and  after 
making  the  voyage,  but  before  expiration  of 
the  time  specified,  the  same  underwriter  in- 
sured the  vessel  for  the  return  voyage  by  a 
certificate  of  insurance  which  by  its  terms 
was  made  under  and  subject  to  the  condi- 
tions "  of  the  existing  policy,  it  was  held  that 
the  underwriter  w^as  not  liable  for  a  loss  oc- 
curring after  the  time  specified  in  the  origi- 
nal policy.  Pitt  V.  Phenix  Ins.  Co.,  10  Daly 
(N.  Y.)  281. 

43.  Right  to  return  of  preixiium  paid  see 
infra,  V,  F,  8. 

44.  Warren  v.  Manufacturers'  Ins.  Co.,  13 
Pick.  (Mass.)  518,  25  Am.  Dec.  341;  Russell 
V.  De  Grand,  15  Mass.  35;  Breed  v.  Eaton, 
10  Mass.  21;  Richardson  v.  Maine  F.  &  M. 
Ins.  Co.,  6  Mass.  102,  4  Am.  Dee.  92 ;  Craig  v. 
U.  S.  Insurance  Co.,  6  Fed.  Cas.  No.  3,340, 
Pet.  C.  C.  410;  Gray  r.  Sims,  10  Fed.  Cas. 
No.  5,729,  3  Wash.  276;  Camden  v.  Ander- 
son, 1  B.  &  P.  272,  6  T.  R.  723 ;  Redmond  V. 
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part  it  will  avoid  it  in  toto}^  But  the  illegality  must  exist  during  the  course  of 
the  voyage  insured  ;  and  it  seems  that  knowledge  or  a  privity  to  the  illegality 
must  be  brought  home  to  the  masters  or  owners.^^  A  mere  intention  to  do  an 
illegal  act  will  not  avoid  the  insurance.^ 

b.  Violation  of  Revenue  and  Trade  Laws/^  An  insurance  upon  goods  or  upon 
a  vessel  engaged  in  transporting  goods,  which  are  intended  to  be  taken  into  a 
country  in  violation  of  its  revenue  laws,  is  illegal  and  non-enforceable  in  that 
country,^  and  the  same  is  true  of  adventures  undertaken  in  violation  of  an 
embargo,^^  or  of  a  law  prohibiting  trading  in  particular  places,^^  or  prohibiting 
the  importation  or  exportation  of  particular  articles  of  merchandise,^^  and  other 
enactments  relating  to  trade  and  navigation. But  the  violation  of  the  revenue 


Smith,  2  D.  &  L.  280,  8  Jur.  711,  13  L.  J. 
C.  P.  159,  7  M.  &  G.  474,  8  Scott  N.  R.  250, 
49  E,  C.  L.  457 ;  Johnston  v.  Sutton,  Dougl. 
(3d  ed.)  254;  Ingham  v.  Agnew,  15  East  516, 
13  Rev.  Rep.  516. 

Policy  on  money  loaned  to  captain  payable 
out  of  the  freight  see  Wilson  r.  Rovai  Exch. 
Assur.  Co.,  2  Campb.  623,  12  Rev.  Rep.  760. 

Insurance  against  damages  caused  by  col- 
lision.—  It  has  been  held  in  Massachusetts 
that  the  owner  of  a  vessel  may  insure  against 
liability  for  damages  caused  by  collision. 
Minturn  v.  Warren  Ins.  Co.,  2  Allen  (Mass.) 
86.  In  England,  however,  this  has  been  ques- 
tioned. Delanoy  v.  Robson,  5  Taunt.  605,  1 
E.  C.  L.  309.  *See,  generally,  Contracts,  9 
Cyc.  468. 

A  forcible  retaking  of  the  ship  by  the  mas- 
ter and  crew  of  a  neutral  vessel  from  a 
belligerent  power  is  a  breach  of  neutrality 
and  avoids  the  insurance.  Garrels  v.  Ken- 
sington, 8  T.  R.  230,  4  Rev.  Rep.  635. 

Privateer  plundering  vessels. —  A  contract 
of  marine  insurance  covering  a  privateer  is 
not  void,  although  it  contemplates  the  plun- 
dering of  enemies'  vessels  at  sea,  instead  of 
their  convoy  to  port  as  prizes.  Ward  t;. 
Wood,  13  Mass.  539. 

Wager  policies  see  supra,  IV,  A,  4,  b. 

Statute  making  time  policy  for  more  than 
twelve  months  illegal  see  supra,  IV,  A,  4,  e, 
(II),  (A),  note  39. 

Property  subject  to  forfeiture  see  supra, 
III,  D,  19,  b. 

45.  Clark  v.  Protection  Ins.  Co.,  5  Fed. 
Gas.  No.  2,832,  1  Story  109;  Gray  v.  Sims, 
10  Fed.  Cas.  No.  5,729,  3  Wash.  276;  Marryat 
V.  Wilson,  1  B.  &  P.  430,  8  T.  R.  31 ;  Parkin 
V.  Dick,  2  Campb.  221,  11  East  502,  11  Rev. 
Rep.  258;  Bird  v.  Pigon,  2  Selw.  966  note; 
Bird  V.  Appleton,  8  T.  R.  562,  5  Rev.  Rep. 
468.  See  also  Sewell  v.  Royal  Exch.  Assur. 
Co.,  4  Taunt.  856. 

46.  Polleys  v.  Ocean  Ins.  Co.,  14  Me.  141; 
Ocean  Ins.  Co.  f.  Polleys,  13  Pet.  (U.  S.) 
157,  10  L.  ed.  105;  Clark  v.  Protection  Ins. 
Co.,  5  Fed.  Cas.  No.  2,832,  1  Story  109 ;  Bird 
V.  Appleton,  8  T.  R.  562,  5  Rev.  Rep.  468. 

Deprivation  of  an  insurable  interest  by 
committing  an  act  rendering  the  subject- 
matter  liable  to  forfeiture  see  supra,  III,  D, 
19,  b. 

47.  Walden  v.  Phoenix  Ins.  Co.,  5  Johns. 
(N.  Y.)  310,  4  Am.  Dec.  359;  Wilson  v. 
Rankin,  L.  R.  1  Q.  B.  162,  35  L.  J.  Q.  B.  87, 

[37] 


13  L.  T.  Rep.  N.  S.  564,  14  Wkly.  Rep.  198; 
Cunard  v.  Hyde,  E.  B.  &  E.  670,  6  Jur.  N.  S. 
40,  27  L.  J.  Q.  B.  408,  96  E.  C.  L.  670. 

48.  Pollock  V.  Babcock,  6  Mass.  234 ;  Clark 
v.  Protection  Ins.  Co.,  5  Fed.  Cas.  No.  2,832, 

I  Story  109. 

49.  Right  to  return  of  premium  see  infra, 
V,  F,  8. 

50.  Russell  v.  De  Grand,  15  Mass.  35; 
Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6 
Mass.  102,  4  Am.  Dec.  92;  Gray  v.  Sims,  10 
Fed.  Cas.  No.  5,729,  3  Wash.  276.  See  also 
Clark  V.  Protection  Ins.  Co.,  5  Fed.  Cas.  No. 
2,832,  1  Story  109. 

Property  smuggled  by  one  vessel  and  placed 
on  board  a  second  vessel  does  not  so  taint 
the  latter  vessel  with  the  illegality  as  to 
avoid  its  insurance.  Clark  v.  Protection  Ins. 
Co.,  5  Fed.  Cas.  No.  2,832,  1  Story  109. 

51.  Campbell  v.  Innes,  4  B.  &  Aid.  423,  23 
Rev.  Rep.  238,  6  E.  C.  L.  544;  Johnston  v. 
Sutton,  Dougl.  (3d  ed.)  254;  Dalmady  v. 
Motteux,  1  T.  R.  89  note.  See  also  Fontaine 
V.  Phoenix  Ins.  Co.,  11  Johns.  (N.  Y.)  293. 
But  a  policy  of  insurance  may  lawfully  in- 
demnify against  loss  which  will  result  in  case 
an  embargo  should  be  adopted.  Odlin  v. 
Pennsylvania  Ins.  Co.,  18  Fed.  Cas.  No. 
10.433,  2  Wash.  312. 

52.  Russell  v.  De  Grand,  15  Mass.  35  (voy- 
age to  interdicted  port)  ;  Dunlop  v.  Gill,  1 
B.  &  Aid.  334.  Trading  within  limits  of  the 
South  Sea  Company's  or  East  India  Com- 
pany's charter  by  British  subjects,  in  viola- 
tion of  the  monopolies  given  to  those  com- 
panies, invalidated  the  adventure  and  any 
insurance  upon  it.  Dunlop  v.  Gill,  supra; 
Marryat  v.  Wilson,  1  B.  &  P.  430,  8  T.  R, 
31;  Camden  r.  Anderson,  1  B.  &  P.  272,  6 
T.  R.  723;  Toulmin  v.  Anderson,  1  Taunt. 
227. 

53.  Camelo  v.  Britten,  4  B.  &  Aid.  184,  6 
E.  C.  L.  442;  Parkin  v.  Dick,  2  Campb.  221, 

II  East  502,  11  Rev.  Rep.  258.  See  Fracis  i\ 
Sea  Ins.  Co.,  79  L.  T.  Rep.  N.  S.  28,  47  Wkly. 
Rep.  119. 

54.  Omitting  part  of  the  cargo  from  the 
manifest  makes  the  voyage  illegal.  Freard 
V.  Dawson,  Marshall  Ins.  171.  See  also  Car- 
ruthers  v.  Gray,  3  Campb.  142,  15  East  35. 

Sailing  without  convoy. —  During  the  wars 
of  Napoleon,  England  prohibited  its  merchant 
marine  from  sailing  without  convoy,  and  in- 
surances upon  voyages  in  contravention  of 
such    enactment    were    invalid.     Cohen  V, 

[IV,  A,  5.  b] 
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or  trade  laws  of  a  foreign  country  will  not  invalidate  insurance  upon  property 
eno^asfed  in  such  adventures.^^ 

e.  Violation  of  Shipping  Regulations.  As  a  rule  laws  or  regulations  pertain- 
ing to  the  licensing,  enrolment,  or  registration  of  a  vessel,^^  its  equipment,  officers, 
or  crew,^'  or  the  manner  in  whicli  it  shall  carry  its  cargo  are  but  collateral  to 
the  voyage  or  trade,  and  a  violation  thereof  does  not  invalidate  the  insurance.  It 
has  been  held  that  failure  to  comply  w^ith  a  statute  requiring  tliat  every  vessel 
bound  on  a  voyage  across  the  Atlantic  shall  have  on  board,  well  secured  under 
deck,  a  certain  quantity  of  water,  under  the  penalty  of  forfeiting  a  sum  of  money 
to  the  crew  or  passengers  in  case  tbey  shall  be  put  on  short  allowance,  does  not 
render  the  voyage  illegal,  so  as  to  invalidate  a  policy  of  insurance.^^  And  so  it 
was  held  where  a  false  clearai-ice  was  taken  out  in  violation  of  a  statute  imposing 
a  penalty  therefor.^^ 

d.  Intercourse  With  Enemy.  All  insurances  upon  trading  adventures  which 
are  carried  on  by  the  subjects  of  one  belligerent  country  with  the  subjects  of 
another  are  illegal  and  void,  unless  they  are  protected  by  a  special  license.^^ 
But  neutral  property  may  lawfully  be  carried  on  a  neutral  ship  to  an  enemy's 
port  and  covered  by  insurance,^^  Sailing  under  an  enemy's  license or  convoy^ 
invalidates  the  insurance.    Carrying  contraband  goods  to  a  belligerent  port^^ 


Hinckley,  2  Campb.  51,  1  Taunt.  249,  11  Rev. 
Rep.  660;  Ingham  v.  Agnew,  15  East  517,  13 
Rev.  Rep.  516;  Laing  v.  Glover,  5  Taunt.  49, 
1  E.  C.  L.  38;  Wake  v.  Atty,  4  Taunt.  494, 
13  Rev.  Rep.  660;  Hinckley  v.  Walton,  3 
Taunt.  131. 

Without  license. — Where  a  statute  requires 
a  vessel  to  obtain  a  special  permission  to 
trade  or  touch  at  particular  ports  or  places 
the  failure  to  obtain  such  permission  in- 
validates the  insurance.  Darby  r.  Newton,  2 
Marsh.  252,  6  Taunt.  544,  1  E.  C.  L.  746: 
Hagedorn  v.  Bazett,  2  M.  &  S.  100. 

Carrying  simulated  papers  is  illegal  and 
invalidates  the  insurance  unless  permission 
is  granted  by  the  underwriters.  Hornever  v. 
Lushington,  3  Campb.  85,  15  East  46,  13 
Rev.  Rep.  759. 

55.  Parker  v.  Jones,  13  Mass.  173;  Rich- 
ardson f.  Maine  F.  &  M.  Ins.  Co.,  6  Mass. 
102,  4  Am.  Dec.  92;  Gardiner  v.  Smith,  1 
Johns.  Cas.  (N.  Y.)  141;  Andrews  v.  Essex 
F.  &  M.  Ins.  Co.,  1  Fed.  Cas.  No.  374,  3 
Mason  6;  Planche  v.  Fletcher,  Dougl.  (3d  ed.) 
251;  Lever  v.  Fletcher,  1  Park  Ins.  506. 

Facts  must  be  known  to  the  underwriters 
and  the  risk  expressly  assumed  where  the  ad- 
venture is  illegal  by  the  laws  of  a  foreign 
country.  Parker  v.  Jones,  13  Mass.  173; 
Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6  Mass. 
102,  4  Am.  Dec.  92. 

56.  Wilkes  f.  People's  F.  Ins.  Co.,  19  N.  Y. 
184;  Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  (U.  S.) 
157,  10  L.  ed.  105.  See  also  Levy  v.  Merrill, 
4  Me.  180.  Contra,  Benton  v.  Hope,  19  La. 
Ann.  463. 

57.  Warren  v.  Manufacturers'  Ins.  Co.,  13 
Pick.  (Mass.)  518,  25  Am.  Dec.  341;  Flan- 
igen  V.  Washington  Ins.  Co.,  7  Pa.  St.  306. 
See  also  Old  Dominion  Ins.  Co.  v.  Frank,  7 
Ohio  Dec.  (Reprint)  302,  2  Cine.  L.  Bui.  93. 

Non-compliance  with  a  statute  requiring  a 
vmtten  agreement  to  be  made  with  seamen 
does  not  render  a  policy  on  the  vessel  void. 
Redmond  v.  Smith,  2  D.  &  L.  280,  8  Jur.  711, 
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13  L.  J.  C.  P.  159,  7  M.  &  G.  457,  8  Scott 
N.  R.  250,  49  E.  C.  L.  457. 

58.  Sherlock  f.  Globe  Ins.  Co.,  7  Ohio  Dec. 
(Reprint)  17,  1  Cine.  L.  Bui.  26.  Compare 
Wilson  r.  Rankin,  L.  R.  1  Q.  B.  162,  35  L.  J. 
Q.  B.  87,  13  L.  T.  Rep.  N.  S.  564,  14  Wkly. 
Rep.  198;  Cunard  v.  Hyde,  E.  B.  &  E.  670, 

5  Jur.  N.  S.  40,  27  L.  J.  Q.  B.  408,  96  E.  C.  L. 
670. 

59.  Warren  v.  Manufacturers'  Ins.  Co.,  13 
Pick.  (Alass.)  518,  25  Am.  Dec.  341. 

60.  Atkinson  v.  Abbott,  1  Campb.  535,  11 
East  135. 

61.  Richardson  v.  Maine  F.  &  M.  Ins.  Co., 

6  Mass.  102,  4  Am.  Dec.  92;  Muller  v.  Thomp- 
son, 2  Campb.  610,  12  Rev.  Rep.  753;  Wright 
V.  Welbie,  1  Chit.  49,  22  Rev.  Rep.  792,  18 
E.  C.  L.  41;  Esposito  V.  Bowden,  7  E.  &  B. 
763,  3  Jur.  N.  S.  1209,  27  L.  J.  Q.  B.  17,  5 
Wkly.  Rep.  732,  90  E.  C.  L.  763;  Potts  v. 
Bell,  8  T.  R.  548,  5  Rev.  Rep.  452  [.overruling 
Bell  V.  Gilson,  1  B.  &  P.  345,  4  Rev.  Rep. 
828].    See,  generally.  War. 

62.  Gist  V.  Mason,  1  T.  R,  88,  1  Rev.  Rep. 
154. 

Domicile  in  a  neutral  state  will  give  sub- 
jects of  a  belligerent  state  the  privileges  of 
neutrals.  Marryat  v.  Wilson,  1  B.  &  P.  430, 
8  T.  R.  31;  Bell  v.  Reid,  1  M.  &  S.  726,  14 
Rev.  Rep.  557. 

63.  Bulkley  v.  Derby  Fishing  Co.,  1  Conn. 
571  ;  Colquhoun  v.  New  York  Firemen  Ins. 
Co.,  15  Johns.  (N.  Y.)  352;  Craig  v.  U.  S. 
Insurance  Co.,  6  Fed.  Cas.  No.  3,340,  Pet. 
C.  C.  410. 

The  acceptance  of  an  enemy's  license  with- 
out any  intention  of  using  it  is  not  illegal. 
Bulkley  v.  Derby  Fishing  Co.,  1  Conn.  571; 
Hayward  v.  Blake,  12  Mass.  176.  See  also 
Perkins  v.  New  England  Mar.  Ins.  Co.,  12 
Mass.  214. 

64.  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns. 
(N.  Y.)  241. 

65.  Ludlow  V.  Bowne,  1  Johns.  (N.  Y.)  1, 
3  Am.  Dec.  277 ;  Gibson  v.  Service,  1  Marsh. 
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or  violating  a  blockade  is  a  breach  of  the  laws  of  nations  and  vitiates  the 
insurance. 

e.  Insurance  of  Aliens  —  (i)  General.  All  persons  having  an  insurable 
interest,  whether  aliens  or  natives,  may  be  insured  with  tlie  exception  of  alien 
enemies. 

(ii)  Aliex  Enemies.  But  the  insurance  or  property  belonging  to  any  alien 
with  whose  sovereign  the  insured's  sovereign  is  at  war  is  illegal  and  void  on  the 
ground  of  public  policy.*'^  And  such  insurance,  although  effected  prior  to  the 
commencement  of  hostilities,  is  not  enforceable  even  after  the  restoration  of 
peace,^^  unless  the  loss  occurred  before  the  commencement  of  hostilities,  in  which 
case  the  right  to  sue  upon  the  policy  is  merely  suspended  during  the  continuance 
of  hostilities.'*^  But  an  alien  eneiiiy  may  be  given  a  license  to  trade  and  the 
license  validates  the  insurance  and  enables  the  licensee  to  sue  on  the  policy  even 
during  the  continuance  of  hostilities.*^ 

B.  Construction  and  Operation— l.  Rules  of  Construction  —  a.  In  Gen- 
eral. The  same  rules  of  construction  wduch  apply  to  all  other  instruments  apply 
equally  to  contracts  of  marine  insurance.'"^    The  intent  of  the  parties  is  to  be 


119,  5  Taunt.  433,  1  E.  C.  L.  226;  Gibson  v. 
Mail-,  1  Marsh.  39,  15  Rev.  Rep.  008,  4  E.  C. 
L.  455. 

By  neutrals. —  The  carrying  of  contraband 
goods  by  neutrals  to  neutral  ports  is  not 
illegal.  '  Hobbs  v.  Henning,  17  C.  B.  N.  S. 
791,  11  Jur.  N.  S.  223,  23  L.  J.  C.  P.  117,  12 
L.  T.  Rep.  N.  S.  205,  13  ^Yklv.  Rep.  431,  112 
E.  C.  L.  791. 

66.  Ludlow  r.  Bowne,  1  Johns.  (N.  Y.)  1, 
3  Am.  Dec.  277 ;  Dalgleish  r.  Hodgson,  7 
Bing.  495,  7  L.  J.  C.  P.  0.  S.  138,  5  M.  &  P. 
407,  20  E.  C.  L.  223. 

Sailing  to  a  blockaded  po-t  is  not  itself 
illegal  when  not  done  for  purpose  of  violating 
the  blockade  but  to  inquire  whether  it  con- 
tinues. Maryland  Ins.  Co.  v.  Woods,  6 
Cranch  (U.  S.)  29,  3  L.  ed.  143;  Sperrv  f. 
Delaware  Ins.  Co.,  22  Fed.  Cas.  No.  13,230, 
2  Wash.  243;  Navlor  v.  Taylor,  9  B.  &  C. 
718,  17  E.  C.  L.  32\,  M.  &  M.  205,  22  E.  C.  L. 
509,  4  M.  &  R.  526,  31  Rev.  Rep.  731;  Dal- 
gleish r.  Hodgson,  7  Bing.  495,  9  L.  J.  C.  P. 
0.  S.  138,  5  M.  &  P.  407,  20  E.  C.  L.  223. 

What  constitutes  violation  of  a  blockade 
see  War. 

67.  Hume  v.  Providence  Washington  Ins. 
Co.,  23  S.  C.  190;  Janson  v.  Driefontein  Con- 
sol.  Mines,  [1902]  A.  C.  481,  7  Com.  Cas. 
268,  71  L.  J.  K.  B.  857,  87  L.  T.  Rep.  N.  S. 
372,  51  Wkly.  Rep.  142;  1  Arnould  Ins.  87. 

The  statutes  of  the  United  States  forbid- 
ding an  alien  to  own  an  American  vessel 
under  pain  of  forfeiture  does  not  prevent 
alien  owners  from  recovering,  in  case  of  loss, 
on  a  policy  of  insurance  based  upon  a  valu- 
able consideration;  and  where  aliens  pur- 
chase a  vessel  and  have  the  title  made  to  a 
citizen,  but  really  for  their  own  benefit,  they 
may  lawfully  take  in  their  ov.n  names  a  pol- 
icy of  insurance  upon  such  vessel,  the  policy 
not  being  designed  to  aid  an  illegal  purchase. 
Hume  V.  Providence  Washington  Ins.  Co.,  23 
S.  C.  190. 

68.  Furtado  v.  Rodgers,  3  B.  &  P.  191,  6 
Rev.  Rep.  752;  Brandon  v.  Curling,  4  East 
410,  1  Smith  K.  B.  85,  7  Rev.  Rep.  592; 


Gamba  v.  Le  Mesurier,  4  East  407,  7  Rev. 
Rep.  590;  Kellner  i\  Le  Mesurier,  4  East 
396,  1  Smith  K.  B.  72,  7  Rev.  Rep.  581; 
Bristow  V.  Towers,  6  T.  R.  35,  3  Rev.  Rep. 
113  note;  Brandon  v.  Nesbitt,  6  T.  R.  23,  3 
Rev.  Rep.  109.    See,  generally,  War. 

Who  are  alien  enemies  see  Aliens;  Domi- 
cile; War.  See  also  Janson  f.  Briefontain 
Consol.  Mines,  [1902]  A.  C.  484,  7  Com.  Cas. 
208,  71  L.  J.  K.  B.  857,  87  L.  T.  Rep.  N.  S. 
372,  51  Wkly.  Rep.  142. 

69.  Furtado  f.  Rodgers,  3  B.  &  P.  191,  6 
Rev.  Rep.  752;  Brandon  v.  Curling,  4  East 
410,  1  Smith  K.  B.  85,  7  Rev.  Rep.  592; 
Gamba  v.  Le  Mesurier,  4  East  407,  7  Rev. 
Rep.  590. 

70.  Janson  i'.  Driefontein  Consol.  Mines, 
[1902]  A.  C.  484,  7  Com.  Cas.  208,  71  L.  J. 
K.  B.  857,  87  L.  T.  Rep.  N.  S.  372,  51  Wkly. 
Rep.  142;  Harman  v.  Kingston,  3  Campb. 
150,  13  Rev.  Rep.  775;  Boulton  v.  Dobree,  2 
Campb.  163;  Fli>idt  V.  Waters,  15  East  260, 
3  Rev.  Rep.  457. 

71.  Usparicha  v.  Noble,  13  East  332,  12 
Rev.  Rep.  300;  Conway  v.  Gray,  10  East  536; 
Kensington  i\  Inglis,  8  East  273,  9  Rev.  Rep. 
438;  Wells  v.  Williams,  1  Salk.  46;  De  Tastet 
V.  Taylor,  4  Taunt.  233,  13  Rev.  Rep.  585. 

72.  Alalama. —  jNIobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  27  Ala.  78. 

California. —  Wells  v.  Pacific  Ins.  Co.,  44 
Cal.  397. 

Louisiana. —  Bell  r.  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  423,  39  Am.  Dec.  542. 

United  States. — Hearn  v.  Equitable  Safety 
Ins.  Co.,  11  Fed.  Cas.  No.  6,299,  3  Cliff.  328; 
Hearn  v.  New  England  Mut.  Mar.  Ins.  Co., 
11  Fed.  Cas.  No.  6,301,  4  Cliff.  200. 

England. —  Carr  v.  Montefiore,  5  B.  &  S. 
408,  10  Jur.  N.  S.  1069,  33  L.  J.  Q.  B.  256, 
11  L.  T.  Rep.  N.  S.  157,  12  Wkly.  Rep.  870, 
117  E.  C.  L.  408;  Robertson  v.  French,  4 
East  130,  4  Esp.  246,  7  Rev.  Rep.  535;  Caz- 
alet  V.  St.  Barbe,  1  T.  R.  187,  1  Rev.  Rep. 
178. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  292 
et  seq. 
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ascertained  ^'^  by  construing  the  policy  according  to  its  sense  and  meaning  as  col- 
lected from  tiie  terms  used  in  it,'^*  due  efEect  being  given  to  every  part  and  the 
terms  are  themselves  to  be  understood  in  their  plain,  ordinary,  and  popular  sense,"*^ 
unless  the  context  shows  an  intent  to  use  them  in  some  other  special  and  peculiar 
sense."  The  contract  is  to  have  a  liberal  construction  in  favor  of  the  insured,'^ 
particularly  as  to  limitations  and  exceptions,'^  and  where  there  is  doubt  or 


Inland  navigation. —  The  rules  and  prin- 
ciples of  marine  insurance  must  be  applied 
to  the  interpretation  of  policies  of  insurance 
effected  upon  vessels  exclusively  employed  in 
inland  navigation,  when  not  inapplicable  by 
reason  of  the  particular  subject-matter.  Cald- 
well V.  St.  Louis  Perpetual  Ins.  Co.,  1  La. 
Ann.  85. 

73.  California. —  Wells  v.  Pacific  Ins.  Co., 
44  Cal.  397. 

Louisiana. —  Bell  v.  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  423,  39  Am.  Dec.  542. 

Michigan. —  Jackson  v.  British  America 
Assur.  Co.,  106  Mich.  47,  63  N.  W.  899,  20 
L.  R.  A.  636. 

l^ew  York. —  Wright  v.  Williams,  20  Hun 
320 ;  Woodruff  v.  Commecial  Mut.  Ins.  Co.,  2 
Hilt.  122. 

United  States. —  Columbian  Ins.  Co.  v. 
Catlett,  12  Wheat.  383,  6  L.  ed.  664 ;  Hen- 
shaw  V.  Mutual  Safety  Ins.  Co.,  11  Fed.  Cas.- 
No.  6,387,  2  Blatchf.  99;  Palmer  v.  Warren 
Ins.  Co.,  18  Fed.  Cas.  No.  10,698,  1  Story 
360. 

England. —  Sea  Ins.  Co.  v.  Blogg,  [1898]  2 
Q.  B.  398,  8  Aspin.  412,  67  L.  J.  Q.  B.  757,  78 
L.  T.  Rep.  N.  S.  785,  47  Wkly.  Rep.  71;  Carr 
V.  Montefiore,  5  B.  &  S.  408,  10  Jur.  N.  S. 
1069,  33  L.  J.  Q.  B.  256,  11  L.  T.  Rep.  N.  S. 
157,  12  Wkly.  Rep.  870,  117  E.  C.  L.  408; 
Kulen  Kemp  v.  Vigne,  1  T.  R.  304,  1  Rev. 
Rep.  205. 

Proposal  different  from  policy  .t— Where 
plaintiffs  proposed  to  insure  a  wheat  cargo 
"  at  and  from "  port,  and  defendants,  "  in 
accordance  with  your  written  request," 
granted  an  insurance  "  from "  port,  it  was 
held  that  there  was  a  complete  contract  to 
insure  "  at  and  from "  port.  Colonial  Ins. 
Co.  V.  Adelaide  Mar.  Ins.  Co.,  12  App.  Cas. 
128,  6  Aspin.  94,  56  L.  J.  P.  C.  19,  56  L.  T. 
Rep.  N.  S.  173.,  35  Wkly.  Rep.  636. 

74.  Mobile  Mar.  Dock,  etc.,  Ins.  Co.  v. 
McMillan,  27  Ala.  77;  Robertson  v.  French, 
4  East  130,  4  Esp.  246,  7  Rev.  Rep.  535;  Carr 
V.  Montefiore,  10  Jur.  N.  S.  1069,  5  B.  &  S. 
408.  33  L.  J.  Q.  B.  256,  11  L.  T.  Rep.  N.  S. 
157,  12  Wkly.  Rep.  870,  117  E.  C.  L.  408. 
See  also  Bell  v.  Western  M.  &  F.  Ins.  Co.,  5 
Rob.  (La.)  423,  39  Am.  Dec.  542. 

75.  Hurry  v.  Royal  Exch.  Assur.  Co.,  2 
B.  &  P.  430,  3  Esp.  289,  5  Rev.  Rep.  639,  6 
Rev.  Rep.  804;  Mercantile  Mar.  Ins.  Co.  v. 
Titherington,  5  B.  &  S.  765,  11  Jur.  N.  S.  62, 
34  L.  J.  Q.  B.  11,  11  L.  T.  Rep.  N.  S.  340, 
13  Wkly.  Rep.  141,  117  E.  C.  L.  765. 

76.  Alabama. —  Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  27  Ala.  77. 

New  York. —  Hills  v.  Rhenish  Westfalian 
Lioyd  Transport  Ins.  Co.,  39  Hun  552;  Dow 
V.  Whetten,  8  Wend.  160. 
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Wisconsin. —  Johnson  v.  Northwestern  Nat. 
Ins.  Co.,  39  Wis.  87. 

United  IStates. —  Red  Wing  Mills  v.  Mercan- 
tile Mut.  Ins.  Co.,  19  Fed.  115. 

England. — Crocker  v.  Sturge,  [1897]  1  Q.  B. 
330,  8  Aspin.  208,  66  L.  J.  Q.  B.  142,  75  L.  T. 
Rep.  N.  S.  549,  45  Wkly.  Rep.  271;  West 
India  Tel.  Co.  v.  Home,  etc.,  Mar.  Ins.  Co., 
6  Q.  B.  D.  51,  4  Aspin.  341,  50  L.  J.  Q.  B. 
41,  43  L.  T.  Rep.  N.  S.  420,  29  Wkly.  Rep. 
192 ;  Lang  v.  Anderson,  3  B.  &  C.  495,  10  E.  C. 
L.  228,  1  C.  &  P.  171,  12  E.  C.  L.  108,  5 
D.  &  R.  393,  3  L.  J.  K.  B.  O.  S.  62,  27  Rev. 
Rep.  412;  Robertson  v.  French,  4  East  130, 
4  Esp.  246,  7  Rev.  Rep.  535;  Cazalet  v.  St. 
Barbe,  1  T.  R.  191,  1  Rev.  Rep.  178. 

Words  are  to  be  construed  in  their  com- 
mercial sense  as  understood  by  shippers, 
ship-owners,  and  underwriters.  Providence 
Washington  Ins.  Co.  v.  Gerow,  17  Can.  Sup. 
Ct.  387.  And  see  Contbacts,  9  Cyc.  583; 
Evidence,  17  Cyc.  685. 

77.  Dow  V.  Whetten,  8  Wend.  (N.  Y.) 
160;  Robertson  v.  French,  4  East  130,  4  Esp. 
246,  7  Rev.  Rep.  535. 

78.  Alabama. —  Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  27  Ala.  77. 

California. —  Wells  v.  Pacific  Ins.  Co.,  44 
Cal.  397. 

Massachusetts. —  Macy  v.  Whaling  Ins.  Co., 
9  Mete.  354. 

New  York. —  Rolker  v.  Great  Western  Ins. 
Co.,  4  Abb.  Dec.  76,  3  Keyes  17;  Hills  v, 
Rhenish  Westfalian  Lloyd  Transport  Ins.  Co., 
39  Hun  552;  Hennessey  v.  Manhattan  F.  Ins. 
Co.,  28  Hun  98;  Providence,  etc.,  Steamship 
Co.  V.  Phoenix  Ins.  Co.,  22  Hun  517;  Wright 
V.  Williams,  20  Hun  320;  White  v.  Hudson 
River  Ins.  Co.,  15  How.  Pr.  288. 

Pennsylvania. —  Western  Ins.  Co.  v.  Crop- 
per, 32  Pa.  St.  351,  75  Am.  Dec.  561. 

United  States. —  Orient  Mut.  Ins.  Co.  v. 
Wright,  23  How.  456,  16  L.  ed.  524;  Teutonia 
V.  Boylston  Mut.  Ins.  Co.,  20  Fed.  148;  Hearn 
t\  New  England  Mut.  Mar.  Ins.  Co.,  11  Fed. 
Cas.  No.  6,301,  3  Cliff.  318  [affirmed  in  20 
Wall.  488,  22  L.  ed.  395]  ;  Henshaw  v.  Mutual 
Safety  Ins.  Co.,  11  Fed.  Cas.  No.  6,387,  2 
Blatchf.  99;  Palmer  v.  Warren  Ins.  Co.,  18 
Fed.  Cas.  No.  10,698,  1  Story  360. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  295 
et  seq. 

79.  Schroeder  v.  Stock,  etc.,  Ins.  Co.,  46 
Mo.  174;  Beams  v.  Columbian  Ins.  Co.,  48 
Barb.  (N.  Y.)  445;  Woodruff  v.  Commercial 
Mut.  Ins.  Co.,  2  Hilt.  (N.  Y.)  122;  Mosher  v. 
Providence  Washington  Ins.  Co.,  12  Misc. 
(N.  Y.)  104,  33  N:  Y.  Suppl.  85;  Western 
Tns.  Co.  V.  Cropper,  32  Pa.  St.  351,  75  Am. 
Dec.  561;  Palmer  v.  Warren  Ins.  Co.,  18  Fed. 
Cas.  No.  10,698,  1  Story  360. 
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ambiguity.^^  Where  a  policy  contains  words  which  have  no  application  to  the 
particular  insurance  they  may  be  expunged.^^ 

b.  Written  and  Printed  Portions  and  Marginal  Clauses  or  Riders.  The 

written  and  printed  portions  of  the  policy  are  to  be  construed,  if  possible,  so  that 
both  can  stand  ;  but  if  there  is  any  inconsistency  the  written  portion  will  pre- 
vail over  the  printed  portion.^^  The  same  rules  apply  to  marginal  clauses  and 
riders  as  to  written  ])ortions  of  a  policy.^'^ 

e.  Effect  of  Usages.  Tiie  contract  must  be  construed  with  relation  to  the 
general  and  established  usages  and  customs  of  the  particular  trade  or  business 


80.  Imperial  Shale  Brick  Co.  r.  Jewett, 
169  N.  Y.  143,  62  N.  E.  167;  Allen  v.  St. 
Louis  Ins.  Co.,  85  N.  Y.  473;  Ferguson  v. 
Providence  Washington  Ins.  Co.,  125  Fed. 
141;  American  Steamship  Co.  v.  Indemnity 
Mut.  Mar.  Ins.  Co.,  108  Fed.  421;  Canton 
Ins.  Office  V.  Woodside,  90  Fed.  301,  33  C.  C. 
A.  63;  Teutonia  Ins.  Co.  v.  Boylston  Mut. 
Ins.  Co.,  20  Fed.  148;  Mowat  v.  Boston  Mar. 
Ins.  Co.,  26  Can.  Sup.  Ct.  47. 

81.  Hydames  Steamship  Co.  v.  Indemnity 
Mut.  Mar.  Assur.  Co..  [1895]  1  Q.  B.  500,  7 
Aspin.  553,  64  L.  J.  Q.  B.  353,  72  L.  T.  Rep. 
N.  S.  103,  14  Reports  216. 

82.  Alabama. —  Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  27  Ala.  77. 

Louisiana. —  Goss  v.  Citizens'  Ins.  Co.,  18 
La.  Ann.  97. 

New  York. —  Benedict  v.  Ocean  Ins.  Co.,  31 
N.  Y.  389. 

United  States. —  Merchants'  Mut.  Ins.  Co. 
V.  Allen,  121  U.  S.  67,  7  S.  Ct.  821,  30  L.  ed. 
858;  The  Orient,  16  Fed.  916,  4  Woods  235 
\aifirmed  in  121  U.  S.  67,  7  S.  Ct.  821,  30 
L.  ed.  858]  ;  Seton  v.  Delaware  Ins.  Co.,  21 
Fed.  Cas.  No.  12,675,  2  Wash.  175. 

Canada. —  Wilson  v.  Merchants'  Mar.  Ins. 
Co..  3  Nova  Scotia  Dec.  81. 

83.  Alaham-a. —  Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  27  Ala.  77. 

California. —  Gulf  of  California  Nav.,  etc., 
Co.  V.  State  Inv.,  etc.,  Co.,  70  Cal.  586,  12 
Pac.  473. 

Louisiana. —  Goss  v.  Citizens'  Ins.  Co.j  18 
La.  Ann.  97. 

Maryland. —  Commonwealth  Ins.  Co.  V. 
Cropper,  21  Md.  311. 

Massachusetts. —  Parker  v.  China  Mut.  Ins. 
Co.,  164  Mass.  237,  41  N.  E.  267. 

Missouri. —  Schroeder  v.  Stock,  etc.,  Ins. 
Co.,  46  Mo.  174. 

New  York. —  Chadsev  v.  Guion,  97  N.  Y. 
333;  Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y. 
453;  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389 
[affirming  1  Daly  8]  ;  Burt  v.  Brewers',  etc., 
Ins.  Co.,  9  Hun  383  {affirmed  in  78  N.  Y. 
400];  Huth  V.  New  York  Mut.  Ins.  Co.,  8 
Bosw.  538;  Bargett  v.  Orient  Mut.  Ins.  Co., 
3  Bosw.  385;  Woodruff  v.  Commercial  Mut. 
Ins.  Co.,  2  Hilt.  122;  Mosher  v.  Providence 
Washington  Ins.  Co.,  12  Misc.  104,  33  N.  Y. 
Suppl.  85. 

United  States. —  Hagan  v.  Scottish  Union, 
etc.,  Ins.  Co.,  186  U.  'S.  423,  22  S.  Ct.  862, 
46  L.  ed.  1229;  Seton  v.  Delaware  Ins.  Co., 
21  Fed.  Cas.  No.  12,675,  2  Wash.  175. 

Encjland. —  Dudgeon  v.  Pembroke,  2  App. 
Cas.  284,  3  Aspin.  393,  46  L.  J.  Q.  B.  409, 


36  L.  T.  Rep.  N.  S.  382,  25  Wkly.  Rep.  499; 
Cunard  Steamship  Co.  v.  Marten,  [1902]  2 
K.  B.  624,  71  L.  J.  K.  B.  968,  87  L.  T.  Rep. 
N.  S.  400;  Hydarnes  Steamship  Co.  v.  In- 
demnity Mut.  Mar.  Assur.  Co.,  [1895]  1  Q.  B. 
500,  7  Aspin.  553,  64  L.  J.  Q.  B.  353,  72  L.  T. 
Rep.  N.  S.  103,  14  Reports  216;  Robertson 
V.  French,  4  East  130,  4  Esp.  246,  7  Rev.  Rep. 
535. 

Canada. —  Meagher  v.  Home  Ins.  Co.,  1 1 
U.  C.  C.  P.  328;  Meagher  v.  iEtna  Ins.  Co., 
20  U.  C.  Q.  B.  607. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  301 
et  seq. 

Illustrations. —  Where  a  policy  of  insurance 
contained  the  visual  covenants  and  conditions 
used  in  policies  on  voyages  from  port  to  port; 
but  the  names  of  the  ports  were  left  blank, 
and  the  risk  was  described  as  "  port  risk  in 
the  port  of  New  York,"  it  was  held,  in  an 
action  thereon,  that  tliese  words  controlled 
the  printed  part  of  the  policy,  and  limited 
and  defined  the  risk  insured  against.  Nelson 
V.  Sun  Mut.  Ins.  Co.,  71  N.  Y.  453.  And 
where  the  printed  terms  of  an  open  marine 
policy  were  for  perils  of  seas,  rivers,  fire,  and 
overpowering  thieves,  and  the  insurance  com- 
pany, by  its  agent,  indorsed  thereon  "  $2,000 
on  cargo,  canal-boat  Ben.  Franklin,  at  and 
from  this  port,  per  Miami  and  Wabash 
Canals,  to  Covington,  Ind.,  and  landed,  at  3-8, 
$7.50,"  it  was  held  that  the  policy,  by  the 
indorsement,  covered  the  ordinary  risks  of 
canal  navigation.  Protection  Ins.  Co.  v.  Wil- 
son, 6  Ohio  St.  553.  But  where  the  policy 
contained  a  printed  clause  which  prohibited 
the  vessel  from  certain  waters,  including  the 
Gulf  of  Campeachy,  and  had  written  into  it 
the  words  "  excluding  the  Gulf  of  Cam- 
peachy,"  it  was  held  that  the  written  words 
were  not  for  the  purpose  of  qualifying  the 
printed  clause,  but  for  calling  particular  at- 
tention to  the  Gulf  of  Campeachy,  near  which 
the  vessel  was  when  insured.  Parker  v. 
China  Mut.  Ins.  Co.,  164  Mass.  237,  41  N.  E. 
267. 

Time   indorsement;    voyage   policy. —  The 

written  indorsement  on  a  policy  making  the 
risk  on  time  overrides  the  printed  words 
which,  if  given  effect,  would  make  the  policy 
a  voj^age  policy.  Dudgeon  v.  Pembroke,  2 
App.  C'as.  284.  3  Aspin.  393,  46  L.  J.  Q.  B. 
409,  36  L.  T.  Rep.  N.  S.  382,  25  miy.  Rep. 
499. 

84.  Swinnerton  v.  Columbian  Ins.  Co.,  37 
N.  Y.  174,  93  Am.  Dec.  560;  Crew-Levick  Co. 
r.  British,  etc.,  Mar.  Ins.  Co.,  103  Fed.  48,  43 
C.  C.  A.  107. 
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with  reference  to  which  the  insurance  has  been  eflected,^^  which  usages  and 
customs  the  insurer  is  bound  to  know  but  a  usage  cannot  be  resorted  to  for 
the  purpose  of  varying  or  contradicting  the  written  agreement      and  tlie  insured 


85.  Alabama. —  Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  27  Ala.  77 ;  Fulton  Ins. 
Co.  V.  Milner,  23  Ala.  420. 

Maine  —  Cobb  v.  Lime  Rock  F.  &  M.  Ins. 
Co.,  58  Me.  326. 

Maryland. —  Allegre  v.  Maryland  Ins.  Co., 
6  Harr.  &  J.  408,  14  Am.  Dec.  289. 

Massachusetts. —  Macy  v.  Whaling  Ins.  Co., 

9  Mete.  354. 

New  York. —  Block  v.  Columbian  Ins.  Co., 
3  Rob.  296  [affirmed  in  42  N.  Y.  393]  ;  Child 
V.  Sun  Mut.  Ins.  Co.,  3  Sandf.  26;  Rankin  v. 
American  Ins.  Co.,  1  Hall  682 ;  Coit  v.  Com- 
mercial Ins.  Co.,  7  Johns.  385,  5  Am.  Dec. 
282. 

Pennsylvania. —  State  F.  &  M.  Ins.  Co.  v. 
Porter,  3  Grant  123;  Eyre  v.  Philadelphia 
Mar.  Ins.  Co.,  5  Watts  &  S.  116. 

South  Carolina. —  Union  Bank  v.  Union 
Ins.  Co.,  Dudley  171;  Murden  v.  South  Caro- 
lina Ins.  Co.,  1  Mill  200. 

Texas. —  Orient  Mut.  Ins.  Co.  v.  Reymers- 
hoffer,  56  Tex.  234. 

Wisconsin. —  Johnson  v.  Northwestern  Nat. 
Ins.  Co.,  39  Wis.  87. 

United  States. —  Hazleton  v.  Manhattan 
Ins.  Co.,  12  Fed.  159,  11  Biss.  210;  Hancox  v. 
Fishing  Ins.  Co.,  11  Fed.  Cas.  No.  6,013,  3 
Sumn.  132;  Hearn  v.  New  England  Mut.  Mar. 
Ins.  Co.,  11  Fed.  Cas.  No.  6,301,  3  Cliff.  318 
[affirmed  in  20  Wall.  488,  22  L.  ed.  395]  : 
Rogers  v.  Mechanics'  Ins.  Co.,  20  Fed.  Cas. 
No.  12,016,  1  Story  603;  Tidmarsh  v.  Wash- 
ington F.  &  M.  Ins.  Co.,  23  Fed.  Cas.  No. 
14,024,  4  Mason  439;  Winthrop  v.  Union  Ins. 
Co.,  30  Fed.  Cas.  No.  17,901,  2  Wash.  7. 

England. —  Salvador  v.  Hopkins,  3  Burr. 
1707;  Ougier  v.  Jennings,  1  Campb.  505  note, 

10  Rev.  Rep.  739;  Miller  v.  Tetherington,  7 
H.  &  N.  954,  8  Jur.  N.  S.  1039,  31  L.  J.  Exch. 
363,  9  L.  T.  Rep.  N.  S.  231,  10  Wkly.  Rep. 
356. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  314; 
and,  generally,  Customs  and  Usages. 

Illustrations. —  W^here  a  policy  was  on  a 
voyage  "  at  or  from  the  port  or  ports  of  dis- 
charge and  loading  in  India  and  the  East 
India  Islands,"  it  was  held  that  it  might  be 
shown  that  the  Mauritius  was  considered  in 
mercantile  contracts  as  an  East  India  island, 
although  treated  by  geographers  as  an  Afri- 
can island.  Robertson  v.  Money,  R.  &  M. 
75,  27  Rev.  Rep.  732,  21  E.  C.  L.  704.  And 
where  the  policy  was  on  a  voyage,  "  to  any 
port  in  the  Baltic,"  it  was  held  that  it  might 
be  shown  that  the  Gulf  of  Finland  was  con- 
sidered in  mercantile  contracts  as  Avithin  the 
Baltic.  Uhde  V.  Walters,  3  Campb.  16,  13 
Rev.  Rep.  737. 

Applicable  to  reinsurance. —  A  usage  be- 
tAveen  merchants  and  imderwriters  is  bind- 
ing upon  reinsurers.  Maritime  Mar.  Ins.  Co. 
V.  Fire  Reinsurance  Corp.,  1  Aspin.  71,  40 
L.  T.  Rep.  N.  S.  '166. 

Evidence  see  infra,  XII,  F,  2,  b. 
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Question  for  jury  see  infra,  XII,  G,  2,  b. 

86.  Indiana.— Toledo  F.  &  M.  Ins.  Co.  v. 
Speares,  16  Ind.  52;  Grant  v.  Lexington  F., 
etc.,  Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

New  York. —  Hartshorne  v.  Union  Mut.  Ins. 
Co.,  36  N.  Y.  172;  St.  Nicholas  Ins.  Co.  v. 
Merchants'  Mut.  F.  &  M.  Ins.  Co.,  11  Hun 
108  [reversed  on  other  grounds  in  83  N.  Y. 
604] ;  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend. 
33. 

Texas. —  Orient  Mut.  Ins.  Co.  v.  Reymers- 
hoffer,  56  Tex.  234. 

United  States. —  Hearne  v.  New  England 
Mut.  Mar.  Ins.  Co.,  20  Wall.  488,  22  L.  ed. 
395  [affirming  11  Fed.  Cas.  No.  6,301,  3  Cliff. 
318]  ;  Hazard  r.  New  England  Mar.  Ins.  Co., 
8  Pet.  557,  8  L.  ed.  1043;  Ruger  v.  Fire- 
man's Fund  Ins.  Co.,  90  Fed.  310;  Bulkley  v. 
Protection  Ins.  Co.,  4  Fed.  Cas.  No.  2,118, 
2  Paine  82;  Hearn  v.  Equitable  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  6,300,  4  Cliff.  192  [af- 
firmed in  20  Wall.  494,  22  L.  ed.  398]  ;  Tid- 
marsh V.  Washington  F.  &  M.  Ins.  Co.,  23 
Fed.  Cas.  No.  14,024,  4  Mason  439. 

England. —  Winter  r.  Haldimand,  2  B.  & 
Ad.  649,  22  E.  C.  L.  272;  Stewart  v.  Bell,  5 
B.  &  Aid.  238,  24  Rev.  Rep.  342,  7  E.  C.  L. 
136;  Kingston  v.  Knibbs,  1  Campb.  508  note, 
10  Rev.  Rep.  742 ;  Ougier  v.  Jennings,  1 
Campb.  505  note,  10  Rev.  Rep.  739;  Noble  i: 
Kennoway,  Dougl.  (3d  ed.)  510;  Grant  v. 
Paxton,  1  Taunt.  463. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  314. 

Compare  Natchez  Ins.  Co.  v.  Stanton,  2  Sm. 
&  M.  (Miss.)  340,  41  Am.  Dec.  592. 

Form  of  charter-party. —  When  there  is  a 
settled  form  of  charter  in  a  particular  trade, 
underwriters  are  bound  to  know  the  custom- 
ary stipulations  of  a  charter  in  that  trade, 
and,  when  informed  by  an  applicant  for  in- 
surance that  the  vessel  described  in  the  ap- 
plication is  chartered  in  such  trade,  the  con- 
tract of  insurance,  must  be  considered  to  be 
made  with  the  understanding  that  the  charter 
is  framed  in  the  usual  way,  unless  the  corre- 
spondence leads  to  a  different  conclusion. 
Hearn  -v.  Equitable  Safetv  Ins.  Co.,  11  Fed. 
Cas.  No.  6,300,  4  Cliff.  192  [affirmed  in  20 
Wall.  494,  22  L.  ed.  398]. 

87.  Massachusetts. —  Hartshorn  r.  Shoe, 
etc.,  Dealers'  Ins.  Co.,  15  Gray  240. 

Missouri. —  Wise  v.  St.  Louis  Ins.  Co.,  23 
Mo.  80. 

New  York. —  Bargett  v.  Orient  Ins.  Co.,  3 
Bcsw.  385. 

Pennsylvania. — State  F.  &  M.  Ins.  Co.  v. 
Porter,  3  Grant  123. 

United  States. —  Hearne  V.  New  England 
Mut.  Mar.  Ins.  Co.,  20  Wall.  488,  22  L.  ed. 
395  [affirming  11  Fed.  Cas.  No.  6,301,  3  Cliff. 
318]  ;  Orient  Mut.  Ins.  Co.  v.  Wright,  1  Wall. 
456,  17  L.  ed.  505;  Hearn  v.  Equitable  Safety 
Ins.  Co.,  11  Fed.  Cas.  No.  6,299,  3  Cliff.  328; 
Winthrop  v.  Union  Ins.  Co.,  30  Fed.  Cas.  No. 
17,901,  2  Wash.  7. 
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is  not  bound  by  tlie  usages  of  underwriters  of  which  he  is  not  cognizant.^^  To  be 
binding,  a  custom  or  usage  must  be  general  or  universal,  or  at  least  not  local  to 
some  otlier  place  than  that  in  which  the  contract  was  made.^^ 

d.  By  What  Law  Governed.  Tlie  contract  is  to  be  construed  according  to  the 
law  and  usages  of  the  place  where  it  is  to  be  performed,  or  if  a  place  of  perform- 
ance is  not  indicated,  then  according  to  the  jDlace  where  it  is  made,  unless  the 
parties  otherwise  stipulate. 

e.  Construction  by  Parties.  The  general  rule  that  the  practical  construction 
put  upon  a  contract  bj  the  parties  thereto  will  be  binding  upon  them  applies  to 
contracts  of  marine  insurance.^^ 

2.  Description  of  Persons  Insured   —  a.  In  General.    Ordinarily  a  policy  of 


England. —  Parkinson  v.  Collier,  1  Park. 
Ins.  47. 

See  also  infra,  XII,  F,  2,  b. 

It  is  only  when  the  law  is  unsettled  that 
evidence  of  usage  can  be  admitted  to  explain 
clauses  in  a  policy  of  marine  insurance. 
Winthrop  v.  Union  Ins.  Co.,  30  Fed.  Cas.  No. 
17,901,  2  Wash.  7.  And  see  Bargett  v. 
Orient  Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.)  385, 
holding  that  it  is  not  competent  to  show  by 
parol  evidence  that  words  written  in  a  policy 
of  insurance,  and  which  have  received  a  ju- 
dicial interpretation,  have  acquired  by  the 
usage  of  trade  a  peculiar  commercial  mean- 
ing varying  from  or  in  conflict  with  that 
which  the  courts  have  adjudged  to  be  their 
true  meaning. 

88.  Red  Wing  Mills  v.  Mercantile  Mut.  M. 
Ins.  Co.,  19  Fed.  115;  Gabay  v.  Lloyd,  3  B.  & 
C.  793,  5  D.  &  R.  641,  3  L.  J.  K.  B.  0.  S. 
lie,  27  Rev.  Rep.  486,  10  E.  C.  L.  359;  Sweet- 
ing V.  Pearce,  9  C.  P.  N.  S.  534,  7  Jur.  N.  S. 
800,  30  L.  J.  C.  P.  109,  5  L.  T.  Rep.  N.  S.  79, 
9  Wkly.  Rep.  343,  99  E.  C.  L.  534. 

89.  J/aine.— Cobb  v.  Lime  Rock  F.  &  M. 
Ins.  Co.,  58  Me.  326,  holding  that  the  usage 
or  construction  given  in  Boston  to  a  con- 
dition prohibiting  the  vessel  "  from  the  river 
and  Gulf  of  St.  Lawrence  between  September 
first  and  May  first "  will  not  affect  a  policy 
of  insurance  upon  a  vessel  made  at  Rock- 
land, Me.,  containing  the  same  words,  unless 
the  usage  is  shown  to  exist  at  the  latter 
place. 

Maryland. —  Mason  v.  Franklin  F.  Ins.  Co., 
12  Gill  &  J.  468. 

Massachusetts. —  Parkhurst  v.  Gloucester 
Mut.  Fishing  Ins.  Co.,  100  Mass.  301,  97  Am. 
Dec.  100,  1  Am.  Rep.  105. 

Mississippi. —  Natchez  Ins.  Co.  v.  Stanton, 
2  Sm.  &  M.  340,  41  Am.  Dec.  592. 

New  York. —  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  26. 

United  States. —  Red  Wing  Mills  v.  Mar- 
cantile  Mut.  Ins.  Co.,  19  Fed.  115;  Donnell  v. 
Columbian  Ins.  Co.,  7  Fed.  Cas.  No.  3,987,  2 
Sumn.  366;  Rogers  v.  Mechanics'  Ins.  Co.,  20 
Fed.  Cas.  No.  12,016,  1  Story  603. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  314; 
and,  generally,  Customs  and  Usages. 

Need  not  extend  to  entire  state. —  To  give 
validity  to  a  custom  affecting  a  contract  of 
marine  insurance,  it  is  not  necessary  that  it 
should  extend  to  the  whole  of  the  state,  but 
if  the  custom  is  generally  known  and  acted 
upon  in  the  port,  city,  or  town  where  the 


policy  is  effected,  it  is  sufficient.  Fulton  Ins. 
Co.  V.  Milner,  23  Ala.  420. 

A  policy  referring  to  the  usages  of  London 
as  the  standard  by  which  its  liabilities  are 
to  be  fixed  will  be  construed  according  to 
those  usages  only.  Union  Bank  v.  Union  Ins. 
Co.,  Dudley  (S.  C.)  171. 

90.  Louisiana. —  Shiff  v.  Louisiana  State 
Ins.  Co.,  6  Mart.  N.  S.  629 ;  Brooke  v.  Louisi- 
ana Ins.  Co.,  5  Mart.  N.  S.  530. 

Massachusetts. —  Heebner  v.  Eagle  Ins.  Co., 
10  Gray  131,  69  Am.  Dec.  308. 

United  States. —  London  Assur.  v.  Com- 
panhia  de  Moagens,  167  U.  S.  149,  17  S.  Ct. 
785,  42  L.  ed.  113;  Canton  Ins.  Office  v. 
Woodside,  90  Fed.  301,  33  C.  C.  A.  63; 
Wright  r.  Sun  Mut.  Ins.  Co.,  30  Fed.  Cas. 
No.  18,095  [reversed  on  other  grounds  in  23 
How.  412,  16  L.  ed.  529]. 

England. —  Royal  Exch.  Assur.  Corp.  v. 
Sjoforsakrings  Aktiebolaget  Vega,  [1902]  2 
E.  B.  384,  9  Aspin.  329,  7  Com.  Cas.  205,  71 
L.  J.  K.  B.  739,  87  L.  T.  Rep.  N.  S.  356,  50 
Wklv.  Rep.  694  [affirming  [1901]  2  K.  B. 
567,^9  Aspin.  233,  6  Com.  Cas.  189,  70  L.  J. 
K.  B.  874,  85  L.  T.  Rep.  N.  S.  241,  50  Wkly. 
Rep.  25];  Greer  v.  Poole,  5  Q.  B.  D.  272,  4 
Aspin.  300,  49  L.  J.  Q.  B.  463,  42  L.  T.  Rep. 
N.  S.  687,  28  W^kly.  Rep.  582;  Power  v.  Whit- 
more,  4  M.  &  S.  141,  16  Rev.  Rep.  416. 

Canada. —  Meagher  v.  ^tna  Ins.  Co.,  20 
U.  C.  Q.  B.  607. 

Place  of  payment. —  A  contract  of  marine 
insurance  made  by  an  English  company  in 
the  United  States  upon  a  cargo  to  be  ex- 
ported to  Portugal,  which  specially  provides 
that  in  case  of  loss  the  amount  of  damages  is 
to  be  paid  at  the  office  of  the  company  in 
London,  the  adjustment  to  be  made  accord- 
ing to  the  usages  of  Lloyds,  being  a  contract 
to  be  performed  in  England,  is  governed  by 
the  English  law.  London  Assur.  v.  Com- 
panhia  de  Moagens,  167  U.  S.  149,  17  S.  Ct. 
785,  42  L.  ed.  113. 

91.  Insurance  Co.  of  North  America  v. 
Forcheimer,  86  Ala.  541,  5  So.  870;  Henning 
V.  U.  S.  Insurance  Co.,  11  Fed.  Cas.  No.  6,366, 
2  Dill.  26.  See  also  Reed  v.  Merchants  Mut. 
Ins.  Co.,  95  U.  S.  23,  24  L.  ed.  348,  and,  gen- 
erally, Contracts,  9  Cyc.  588;  Fire  Insur- 
ance, 19  Cyc.  661 ;  Life  Insurance,  25  Cyc. 
867. 

92.  Contracts  effected  by  agent  see  supra, 
IV,  A,  2. 

Who  may  sue  on  contract  see  infra,  XII, 
C,  1. 

[IV,  B,  2.  a] 
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insurance  insures  only  the  interest  of  the  person  named  therein  as  tlie  assured.*^ 
Where  the  master,  who  is  also  part-owner,  makes  insurance  on  proj)erty  on  board 
for  the  owners  of  the  vessel,  part  of  which  is  joint  and  part  separate  property, 
the  insurance  will  cover  his  own  property,  both  joint  and  separate.^^  Insurance 
by  a  mortgagee  for  "account  of  himself"  will  not  cover  beyond  the  amount  of 
the  mortgage  debt.^^  Where  a  policy  is  executed  in  blank  as  to  the  insured,  it 
seems  that,  in  the  absence  of  a  statute  to  the  contrary,  the  holder  has  implied 
authority  to  fill  in  tiie  name  of  the  person  intended.^*^ 

b.  ''Account  of  Whom  It  May  Concern.'*  Where  the  policy  is  "  for  account 
of  whom  it  may  concorn  "  or  other  equivalent  designation,'*'''  it  covers  all  per- 
sons having  an  insurable  interest     contemplated  by  the  person  effecting  the 


93.  Louisiana. —  Duncan  v.  Sun  Mut.  Ins. 
Co.,  12  La.  Ann.  486. 

Maryland. —  Newson  v.  Douglass,  7  Harr. 
&  J.  417,  16  Am.  Dec.  317. 

3Iassachusetts. — Finney  v.  Warren  Ins.  Co., 

1  Mete.  16,  35  Am.  Dec.  343;  Pearson  v.  Lord, 
6  Mass.  81;  Dumas  v.  Jones,  4  Mass.  647. 

Missouri. —  Wise  v.  St.  Louis  Mar.  Ins.  Co., 
23  Mo.  80. 

yeiv  York. —  Turner  v.  Burrows,  8  Wend. 
144  [affirming  5  Wend.  541]. 

Ohio. —  Marine  Ins.  Co.  v.  Walsh-Upstill 
Coal  Co.,  68  Ohio  St.  469,  68  N.  E.  21. 

United  States. —  Graves  f.  Boston  Mar.  Ins. 
Co.,  2  Cranch  419,  2  L.  ed.  324;  The  Sydney, 
27  Fed.  119. 

England. —  Watson  v.  Swann,  11  C.  B.N.  S. 
756,  31  L.  J.  C.  P.  210,  103  E.  C.  L.  756. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  316 
et  seq. 

A  policy  in  the  name  of  one  part-owner 

"  as  property  may  appear,"  without  any 
clause  stating  the  insurance  to  be  for  the 
benefit  of  all  concerned,  does  not  cover  the 
interest  of  another  part-OAvner.  Graves  v. 
Boston  Mar.  Ins.  Co.,  2  Cranch  (U.  S.)  419, 

2  L.  ed.  324.  See  also  Finney  v.  Warren  Ins. 
Co.,  1  Mete.  (Mass.)  16,  35  Am.  Dec.  343; 
Pearson  v.  Lord,  6  Mass.  81;  Dumas  v.  Jones, 
4  Mass.  647 ;  Knight  v.  Eureka  F.  &  M.  Ins. 
Co.,  26  Ohio  St.  664,  20  Am.  Rep.  778. 

Interest  of  agent  not  covered. —  A  pro- 
vision of  an  insurance  policy  that  the  term 
"  insured,"  as  used  therein,  shall  include  his 
legal  representatives,  does  not  include  his 
agents.  Boston  Mar.  Ins.  Co.  v.  Scales,  101 
Tenn.  628,  49  S.  W.  743. 

"  As  agent  of  B  "  will  not  cover  the  inter- 
est of  C,  although  C  is  the  only  person  inter- 
ested in  the  property  insured.  Bussell  i\ 
New  England  Mar.  Ins.  Co.,  4  Mass.  82. 

Insurance  by  trustee. —  Where  a  trustee  to 
whom  shares  in  a  vessel  were  conveyed  as 
security  for  a  debt  took  out  insurance  on  the 
vessel  and  collected  for  a  loss,  it  was  held 
that  the  debtor's  administratrix  could  not 
recover  from  him  any  part  of  the  insurance 
so  collected.  Burlingame  v.  Goodspeed,  153 
Mass.  24,  26  N.  E.  232,  10  L.  R.  A.  495. 

Wharfinger's  policy,  on  goods,  their  "  own, 
in  trust,  or  on  commission  or  for  which  they 
are  responsible "  only  covers  their  liability 
for  goods  of  others.  North  British,  etc.,  Ins. 
Co.  V.  London,  etc.,  Ins.  Co.,  5  Ch.  D.  569,  46 
L.  J.  Ch.  537,  36  L.  T.  Rep.  N.  S.  629. 

[IV,  B,  2,  a] 


Loss  payable  to  another. —  Where  an  open 
policy  caused  J  to  be  insured,  and  afterward 
a  risk  was  mdorsed  thereon,  loss,  if  any, 
payable  to  the  firm  of  G  &  B,  it  was  held 
that  G  &  B  had  a  mere  authority  to  receive 
payment  in  case  of  loss,  and  the  policy  cov- 
ered only  the  interest  which  J  had  in  the 
property.  Graham  v.  Fireman's  Ins.  Co.,  2 
Disn.  (Ohio)  255,  3  Wkly.  L.  Gaz.  170. 

94.  Foster  v.  U.  S.  Insurance  Co.,  11  Pick. 
(Mass.)  85. 

95.  Archbold  v.  Merchants'  Mar.  Ins.  Co., 
16  Nova  Scotia  98. 

96.  Turner  v.  Burrows,  8  Wend.  (N.  Y.) 
144  {affirming  5  Wend.  541]. 

97.  The  technical  or  customary  phrase  is 
not  necessary  to  give  the  policy  the  effect  of 
one  "  for  whom  it  may  concern."  Duncan  f. 
Sun  Mut.  Ins.  Co.,  12  La.  Ann.  486.  See 
also  Duncan  v.  China  Mut.  Ins.  Co.,  129 
N.  Y.  237,  29  N.  E.  76;  Hooper  v.  Robinson, 
98  U.  S.  528,  25  L.  ed.  219. 

"  Account  of  ov/ner  "  is  equivalent  to  "  ac- 
count of  whom  it  mav  concern."  Turner  v. 
Burrows,  8  Wend.  (N.  Y.)  144;  Catlett  v. 
Pacific  Ins.  Co.,  1  Wend.  (N.  Y.)  561  \_af- 
fcrmed  in  4  Wend.  75]  ;  Catlett  v.  Pacific  Ins. 
Co.,  5  Fed.  Cas.  No.  2,517,  1  Paine  594. 

"For  account  of   with  a  blank  for 

the  name  of  the  assured,  is  of  the  same  ef- 
fect. Burrows  v.  Turner,  8  Wend.  (N.  Y.) 
144,  24  Wend.  276,  35  Am.  Dec.  622;  Cunard 
V.  Nova  Scotia  Mar.  Ins.  Co.,  29  Nova  Scotia 
409. 

98.  Alabama. —  Insurance  Co.  of  North 
America  v.  Forclieimer,  86  Ala.  541,  5  So. 
870. 

Louisiana. —  Frierson  v.  Brenham,  5  La. 
Ann.  540,  52  Am.  Dec.  603. 

Maine. —  Haynes  v.  Rowe,  40  Me.  181. 

Maryland. —  Newson  r.  Douglass,  7  Harr. 
&  J.  417,  i6  Am.  Dec.  317. 

Massachusetts. —  Cobb  v.  New  England 
Mut.  Mar.  Ins.  Co.,  6  Gray  192;  Rider  v. 
Ocean  Ins.  Co.,  20  Pick.  259 ;  Ward  f.  Wood, 
13  Mass.  539. 

New  York. —  Duncan  v.  China  Mut.  Ins. 
Co.,  129  N.  Y.  237,  29  N.  E.  76;  Pacific  Mail 
Steamship  Co.  v.  Great  Western  Ins.  Co.,  65 
Barb.  334;  Turner  v.  Burrows,  8  Wend.  144 
[affirming  5  Wend.  541]. 

United  States. —  Hagan  v.  Scottish  Union, 
etc.,  Ins.  Co.,  186  U.  S.  423,  22  S.  Ct.  862, 
46  L.  ed.  1229 ;  Hooper  v.  Robinson,  98  U.  S. 
528,  25  L.  ed.  219;  Buck  v.  Chesapeake  Ins. 
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insurance^^^  although  no  specilic  individuals  were  in  mind  ^  and  the  person  or  per- 
sons intended  were  unknown  to  the  underwriter,^  provided  in  all  cases  they  either 
authorized  the  effecting  of  the  insurance  or  have  ratified  and  adopted  it.^  Such 
a  policy  will  cover  individual  property,  partnership  property,  and  property  held 
as  agent  ;^  and  it  may  inure  to  the  benefit  of  persons  acquirmg  an  interest  after 
the  insurance  is  effected.^ 


Co.,  1  Pet.  151,  7  L.  ed.  90;  Dodwell  r. 
Munich  Assur.  Co.,  123  Fed.  841  [affirmed 
in  128  Fed.  410]  ;  Mannheim  Ins.  Co.  v.  Hol- 
lander, 112  Fed.  549;  Aldrich  v.  Equitable 
Safety  Ins.  Co.,  1  Fed.  Cas.  No.  272,  1  Woodb. 
&  M.  272;  Henshaw  v.  Mutual  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  G,387,  2  Blatchf.  99; 
Hurlbert  v.  Pacific  Ins.  Co.,  12  Fed.  Cas.  No. 
6,919,  2  Sumn.  471;  Seamans  v.  Loring,  21 
Fed.  Cas.  No.  12,583,  1  Mason  127.  See  also 
Tlie  Clintonia,  104  Fed.  92. 

England. —  Hagedorn  v.  Oliverson,  2  M.  & 
S.  485,  15  Pvev.  Rep.  317. 

Canada. — Merchants  Mar.  Ins.  Co.  v.  Barss, 
15  Can.  Sup.  Ct.  185;  Seaman  v.  West,  17 
Nova  Scotia  207. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  319. 

Who  may  sue  see  infra,  XII,  C,  1,  a. 

99.  Louisiana. —  Frierson  r.  Brenham,  5 
La.  Ann.  540,  52  Am.  Dec.  603. 

Maine. —  Haynes  v.  Rowe,  40  Me.  181. 

Maryland. —  Augusta  Ins.,  etc.,  Co.  v.  Ab- 
bott, 12  Md.  348;  Newson  v.  Douglass,  7 
Harr.  &  J.  417,  16  Am.  Dec.  317. 

'New  York. —  Duncan  v.  China  Mut.  Ins. 
Co.,  129  N.  Y.  237,  29  N.  E.  76 ;  Forgay  v. 
Atlantic  Mut.  Ins.  Co.,  2  Rob.  79;  Crosby  c. 
New  York  Mut.  Ins.  Co.,  5  Bosw.  369  [af- 
firmed in  1  Abb.  Dec.  562,  3  Keyes  394,  2 
Transcr.  App.  130,  5  Abb.  Pr.  N.  S.  173]. 

Pennsylvania. —  De  Bolle  v.  Pennsylvania 
Ins.  Co.,  4  Whart.  68,  33  Am.  Dec.  38. 

United  States. —  Hagan  t\  Scottish  Union, 
etc.,  Ins.  Co.,  186  U.  S.  423,  22  S.  Ct.  862,  46 
L.  ed.  1229;  Hooper  v.  Robinson,  98  U.  S. 
528,  25  L.  ed.  219;  The  Sydney,  27  Fed.  119. 

Englajid.— Watson  v.  Swann,  11  C.  B.  N.  S. 
756,  31  L.  J.  C.  P.  210,  103  E.  C.  L.  756; 
Routh  V.  Thompson,  13  East  274,  11  East 
428,  10  Rev.  Rep.  539. 

Persons  not  intended  are  not  covered  (Pa- 
cific Ins.  Co.  v.  Catlett,  4  Wend.  (N.  Y.)  75 
[affirming  1  Wend.  561]  ;  and  other  cases 
cited  supra,  this  note),  even  though  they  be 
the  parties  who  effect  the  insurance  (Para- 
dise V.  Sun  Mut  Ins.  Co.,  6  La.  Ann.  596). 

No  particular  person  contemplated. —  WTien 
such  a  policy  is  obtained  without  intending 
to  cover  any  particular  cargo,  but  only  to 
protect  whatever  cargo  may  be  shipped  in  a 
certain  vessel  for  a  certain  voyage,  it  will 
not  inure  to  the  benefit  of  a  party  who  after- 
ward ships  his  goods  on  the  faith  of  it,  and 
adopts  the  act  of  the  person  who  obtained  it, 
but  does  not  take  a  valid  assignment  of  it. 
Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md.  348. 
A  policy  made  at  the  instance  of  N  on  ac- 
count of  whom  it  might  concern,  the  loss 
payable  to  H,  for  the  sum  of  fifteen  thousand 
dollars,  is  an  agreement  by  the  underwriters 
to  insure  all  the  interest  to  the  extent  of 


fifteen  thousand  dollars  which  shall  be  owned 
in  the  vessel  at  the  time  of  her  loss  within 
the  policy,  and  to  pay  the  loss  to  H  for  the 
benefit  of  the  actual  owners.  Henshaw  v. 
Mutual  Safety  Ins.  Co.,  11  Fed.  Cas.  No. 
6,387,  2  Blatchf.  99. 

Presumption  that  individual  interest  was 
intended  to  be  covered. —  Where  a  purchaser 
of  a  steamboat  had  run  her  as  his  own  prop- 
erty and  on  his  own  account,  an  insurance 
by  him  for  the  benefit  of  whom  it  may  con- 
cern will  be  presumed  to  have  been  for  his 
own  benefit,  and  he  will  be  entitled  to  re- 
cover the  insurance,  although  there  is  a  con- 
test as  to  the  validity  of  his  title  to  the  ves- 
sel. Frierson  v.  Brenham,  5  La.  Ann.  540, 
52  Am.  Dec.  603. 

1.  Hagan  v.  Scottish  Union,  etc.,  Ins.  Co., 
186  U.  S.  423,  22  S.  Ct.  811,  46  L.  ed.  1229; 
Routh  v.  Thompson,  13  East  274,  11  East 
428,  10  Rev.  Rep.  539. 

2.  The  Sydney,  27  Fed.  119. 

3.  Frierson  v.  Brenham,  5  La.  Ann.  540, 
52  Am.  Dec.  603;  Newson  v.  Douglass,  7 
Harr.  &  J.  (Md.)  417,  16  Am.  Dec.  317; 
De  Bolle  v.  Pennsylvania  Ins.  Co.,  4  Whart. 
(Pa.)  68,  33  Am. 'Dec.  38;  Hooper  v.  Robin- 
son, 98  U.  S.  528,  25  L.  ed.  219;  Seamans  v. 
Loring,  21  Fed.  Cas.  No.  12,583,  1  Mason  127. 

Adoption  or  ratification. —  Under  such  a 
clause  a  party  interested,  and  for  whose  bene- 
fit the  policy  was  effected,  may  ratify  and 
adopt  the  same  even  after  a  loss,  and  thus 
become  entitled  to  recover  on  the  policy 
given  equally  as  in  the  case  of  prior  authori- 
zation. Newson  v.  Douglass,  7  Harr.  &  J. 
(Md.)  417,  16  Am.  Dec.  317;  De  Bolle  v. 
Pennsylvania  Ins.  Co.,  4  Whart.  (Pa.)  68, 
33  Am.  Dec.  38 ;  Hooper  v.  Robinson,  98  U.  S. 
528,  25  L.  ed.  219;  Williams  v.  North  China 
Ins.  Co.,  1  C.  P.  D.  757,  3  Aspin.  342,  35 
L.  T.  Rep.  N.  S.  884;  Hagedorn  v.  Oliverson, 
2  M.  &  S.  485,  15  Rev.  Rep.  317;  Seaman  v. 
West,  17  Nova  Scotia  207. 

Authority  of  agent  and  ratification  gen- 
erally see  supra,  IV,  A,  2. 

4.  'Rolker  v.  Great  Western  Ins.  Co.,  4  Abb. 
Dec.  (N.  Y^.)  76,  3  Keyes  17;  Lawrence  v. 
Sebor,  2  Cai.  (N.  Y.)  203;  Dodwell  v.  Mu- 
nich  Assur.  Co.,  123  Fed.  841  [affirmed  in 
128  Fed.  410]. 

Vendee  covered. —  A  policy  "  for  whom  it 
may  concern,"  coupled  with  a  provision  that 
a  change  of  interest  shall  not  affect  its  va- 
lidity, will  cover  the  interest  of  an  assignee 
of  a  vendee  of  the  insured  property.  Duncan 
V.  China  Mut.  Ins.  Co.,  129  N.  Y.  237,  29 
N.  E.  76. 

5.  Duncan  v.  China  Mut.  Ins.  Co.,  129  N.  Y. 
237,  29  N.  E.  76;  Hagan  v.  Scottish  Union, 
etc.,  Ins.  Co.,  186  U.  S.  423,  22  S.  Ct.  862,  46 

[IV,  B,  2,  b] 
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3.  Description  of  Interest — a.  In  General.  As  a  general  rule  the  particular 
interest  of  the  insured  in  the  subject-matter  of  the  insurance  need  not  be  specified.^ 
Thus  tlie  interest  of  a  mortgagee'*'  or  one  having  a  lien  for  advances,^  or  of  a 
carrier,^  part-owner/^  consignee,"  administrator/^  or  reinsurer  need  not  be 
specified.  But  wliere  the  nature  of  the  interest  is  such  as  to  vary  the  nature 
of  the  risk  then  it  sliould  be  stated.^^  If  the  interest  of  the  insured  is  specilied  it 
must  be  stated  correctly/^  or  there  will  be  a  variance  in  an  action  on  the  policy. 

b.  *'  As  Interest  May  Appear."  Where  the  policy  insures  the  person  named 
therein  ''as  interest  may  appear"  the  insurance  covers  eacii  and  every  interest  of 
tlie  person  named,  whether  that  interest  be  in  an  individual  or  in  a  representative 
capacity      but  it  will  not  cover  the  interest  of  any  other  person.^^ 

4.  Subject-Matter  —  a.  In  General.    The  subject-matter  of  marine  insurance 


L.  ed.  1229;  Hooper  v.  Robinson,  98  U.  S. 
528,  25  L.  ed.  219;  Mannheim  Ins.  Co.  f. 
Hollander,  112  Fed.  549;  Steamship  Samana 
Co.  I-.  Hall,  55  Fed.  663 ;  Aldrich  v.  Equitable 
Safety  Ins.  Co.,  1  Fed.  Cas.  No.  155,  1  Woodb. 
&  M.  272;  Henshaw  v.  Mutual  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  6,387,  2  Blatchf.  99. 
See  also  supra,  III,  C. 

6.  Bell  V.  Western  M.  &  F.  Ins.  Co.,  5  Rob. 
(La.)  423,  39  Am.  Dec.  542;  Finney  o.  War- 
ren Ins.  Co.,  1  Mete.  (Mass.)  16,  35  Am.  Dec. 
343 ;  Locke  v.  North  American  Ins.  Co.,  13 
Mass.  61;  Seamans  v.  Loring,  21  Fed,  Cas. 
No.  12,583,  1  Mason  127 ;  Mackenzie  v.  Whit- 
worth,  1  Ex.  D.  36,  2  Aspin.  490,  45  L.  J. 
Exch.  233,  33  L.  T.  Rep.  N.  S.  655,  24  Wkly. 
Rep.  287;  Hall  v.  Janson,  3  C.  L.  R.  737,  4 
E.  &  B.  500,  1  Jur.  N.  S.  571,  24  L.  J.  Q.  B. 
97,  3  Wkly.  Rep.  213,  82  E.  C.  L.  500;  Car- 
ruthers  v.  Sheddon,  1  Marsh.  416,  6  Taunt. 
14,  1  E.  C.  L.  486. 

Failure  to  state  interest  to  insurer  see  in- 
fra, VII,  B,  3,  c. 

7.  Levy  v.  Merchant  Mar.  Ins.  Co.,  5 
Aspin.  407,  1  Cab.  &  E.  474,  52  L.  T.  Rep. 
N.  S.  263.  And  see  Bell  v.  Western  M.  &  F. 
Ins.  Co.,  5  Rob.  (La.)  423,  39  Am.  Dec. 
542. 

8.  Carruthers  v.  Sheddon,  1  Marsh.  416,  6 
Taunt.  14,  1  E.  C.  L.  486. 

9.  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1 
L.  J.  K.  B.  158,  23  E.  C.  L.  214.  See  also 
Chase  v.  Washington  Mut.  Ins.  Co.,  12  Barb. 
(N.  Y.)  595;  Van  Natta  v.  Mutual  Security 
Ins.  Co.,  2  Sandf.  (N.  Y.)  490. 

10.  Finney  v.  Warren  Ins.  Co.,  1  Mete. 
(Mass.)  16,^35  Am.  Dec.  343;  Turner  v.  Bur- 
rows, 5  Wend.  (N.  Y.)  541  [affirmed  in  8 
Vv'^end.  144]  ;  Murray  v.  Columbian  Ins.  Co., 
11  Johns.  (N.  Y.)  302;  Carruthers  v.  Shed- 
don, 1  Marsh.  416,  6  Taunt.  14,  1  E.  C.  L. 
486;  Merchants  Mar.  Ins.  Co.  v.  Barss,  15 
Can.  Sup.  Ct.  185. 

11.  Carruthers  v.  Sheddon,  1  Marsh.  416, 
6  Taunt.  14,  1  E.  C.  L.  486.  Compare,  how- 
ever, Toppan  V.  Atkinson,  2  Mass.  365,  re- 
ferred to  infra,  note  14. 

12.  Finney  v.  Warren  Ins.  Co.,  1  Mete. 
(Mass.)  16,  35  Am.  Dec.  343. 

13.  Mackenzie  v.  Whitworth,  1  Ex.  D.  36, 
2  Aspin.  490,  45  L.  J.  Exch.  233,  33  L.  T. 
Kep.  N.  S.  655,  24  Wkly.  Rep.  287. 

14.  McSwiney  v.  Royal  Exch.  Assur.  Co., 

[IV,  B,  3,  a] 


14  Q.  B.  634,  18  L.  J.  Q.  B.  193,  68  E.  C.  L. 
634;  Mackenzie  v.  Whitworth,  1  Ex.  D.  36, 
2  Aspin.  490,  45  L.  J.  Exch.  233,  33  L.  T. 
Rep.  N.  S.  655,  24  Wkly.  Rep.  287. 

A  special  or  equitable  interest  should  be 
called  to  the  attention  of  the  underwriter. 
Ohl  r.  Eagle  Ins.  Co.,  18  Fed.  Cas.  No.  10,473, 
4  Mason  390.  But  see  Palmer  v.  Pratt,  2 
Bing.  185,  3  L.  J.  C.  P.  O.  S.  250,  9  Moore 
C.  P.  358,  27  Rev.  Rep.  583,  9  E.  C.  L.  538. 
Thus  a  policy  on  goods  to  be  shipped  on  the 
insured's  own  risk  will  not  cover  goods  con- 
signed to  him,  or  his  commissions  on  them. 
Toppan  V.  Atkinson,  2  Mass.  365.  See  also 
Riley  i\  Delafield,  7  Johns.  ( N.  Y. )  522,  hold- 
ing that  where  A  sold  a  vessel  to  B,  in  whose 
name  she  was  registered,  but  it  was  agreed 
between  them  that  A  should  have  the  whole 
benefit  of  the  freight  to  arise  from  a  voyage 
for  which  A  had  previously  chartered  the  ves- 
sel, on  vvhich  she  Avas  about  to  sail,  and  B 
insured  the  vessel  as  owner  for  the  voyage, 
and  A  procured  insurance  to  be  made  on  the 
freight  of  goods  on  board  for  the  same  voy- 
age, but  the  agreement  between  A  and  B  or 
the  peculiar  nature  of  A's  interest  was  not 
communicated  to  the  insurer,  A  had  not  such 
an  interest  as  could  be  insured  under  the 
name  of  freight,  without  disclosing  and  speci- 
fying its  peculiar  nature. 

Interest  of  captors  in  prize. —  Routh  r. 
Thompson,  13  East  274,  11  East  428,  10 
Rev.  Rep.  539. 

Bottomry  or  respondentia  see  infra,  IV,  B, 
4,  c. 

15.  Cohen  v.  Hannam,  5  Taunt.  101,  14 
Rev.  Rep.  702,  1  E.  C.  L.  62. 

16.  Variance  see  infra,  XII,  D,  4. 

Joint  owners  of  property  insured  for  their 
joint  use  and  on  their  joint  account  cannot 
recover  upon  a  count  on  the  policy  averring 
the  interest  to  be  in  one  of  them  only.  Bell 
V.  Ansley,  16  East  141,  14  Rev.  Rep.  322; 
Cohen  i\  Hannam,  5  Taunt.  101,  14  Rev.  Rep. 
702,  1  E.  C.  L.  62. 

17.  Finney  v.  Warren  Ins.  Co.,  1  Mete. 
(Mass.)  16,  35  Am.  Dec.  343;  Crowley  V. 
Cohen,  3  B.  &  Ad.  478,  1  L.  J.  K.  B.  158,  23 
E.  C.  L.  214. 

18.  Finney  v.  Warren  Ins.  Co.,  1  Mete. 
(Mass.)  16,  35  Am.  Dec.  343;  Graves  v.  Bos- 
ton Mar.  Ins.  Co.,  2  Cranch  (U.  S.)  419,  2 
L.  ed.  324.    And  see  supra,  IV,  B,  2,  a. 
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must  be  set  forth  in  the  policy  with  sufficient  certain tv.^^  The  use  of  the  word 
"  premises  "  in  a  pohcy  covering  property  subject  to  marine  risks  refers  to  and  is 
appHcable  to  the  subject-matter  of  the  insurance  whatever  it  may  be.'^ 

b.  Profits  and  Commissions.  Profits  cannot  be  insured  by  a  policy  upon  the 
thing  out  of  which  the  profits  are  expected  to  accrue.^^  It  has  been  held,  how- 
ever, that  by  an  insurance  on  "  property  "  on  board  a  ship,  effected  in  behalf  of 
the  master,  whose  only  interest  is  his  commission  of  a  certain  per  cent  on  the 
cargo  homeward,  such  commission  is  insured.^^ 

e.  Bottomry  and  Respondentia.  Nor  can  bottomry  or  respondentia  be  insured 
by  a  policy  on  ship  or  cargo,^  except  where  there  is  a  usage  in  a  particular  trade 
to  so  insure  them.^"^ 

d.  Vessel — (i)  In  General.  A  policy  on  a  ship^^  generally  covers  the  hull, 
sails,  rigging,  tackle,  and  boats,^^  also  furniture,^'  provisions,^^  outfits,^^  and  appur- 
tenances necessary,  suital)le,  or  usual  for  vessels  engaged  in  the  particular  trade. 
Wages  paid  seamen,  although  under  extraordinary  circumstances,  are  not  covered 
by  a  policy  on  ship.^  Where  a  vessel  insured  by  name  is  disintegrated  with  a 
view  of  disposing  of  its  parts,  or  is  reconstructed  so  as  to  amount  to  a  substan- 


19.  Arnold  i".  Pacific  Mut.  Ins.  Co.,  78 
N.  Y.  7  ;  Mackenzie  f.  \YliitwovtIi,  1  Ex.  D. 
3G,  2  Aspin.  490,  45  L.  J.  Exch.  233,  33  L.  T. 
Rep.  X.  a.  Goo,  24  Wkly.  Rep.  287 ;  Crowley 
V.  Cohen,  3  B.  &  Ad.  478,  1  L.  J.  K.  B.  158, 
23  E.  C.  L.  214;  Palmer  r.  Pratt,  2  Bing. 
185,  3  L.  J.  C.  P.  O.  S.  250,  9  Moore  C.  P. 
358,  27  Rev.  Rep.  583,  9  E.  C.  L.  538. 

"  Bills  of  exchange "  is  not  a  sufficiently 
specific  designation  to  cover  bills  drawn  by 
A  upon  B's  foreign  agent  in  favor  of  the 
captain  of  a  vessel  who  had  borrowed  money 
from  B  and  which  bills  the  captain  was  to 
negotiate  at  a  foreign  port  consigning  goods 
to  B's  agent  as  security,  the  bills  not  being 
enforceable.  Palmer  v.  Pratt,  2  Bing.  185,  3 
L.  J.  C.  P.  O.  S.  250,  9  Moore  C.  P.  358,  27 
Rev.  Rep.  583,  9  E.  C.  L.  538. 

"  Property  of  the  assured  ...  or  sold  but 
not  delivered." — Evidence  considered  and  held 
not  to  show  a  sale  and  delivery  within  the 
meaning  of  this  clause  see  McFadden  i".  Union 
Assur.  Soc,  112  Fed.  35. 

20.  Reid  r.  Lancaster  F.  Ins.  Co.,  19  Hun 
(X.  Y.)  284;  Haughton  f.  Ewbank,  4  Campb. 
88;  Beacon  F.,  etc.,  Ins.  Co.  v.  Gibb,  13  L.  C. 
Rep.  81;  Chapman  r.  Providence  Washington 
Ins.  Co.,  23  N.  Brunsw.  105 ;  Beacon  F.  &  L. 
Assur.  Co.  f.  Gibb,  9  Jur.  N.  S.  loo,  7  L.  T. 
Rep.  N.  S.  574,  1  Moore  P.  C.  N.  S.  73,  1  New 
Rep.  110,  11  Wklv.  Rep.  194,  15  Eng.  Reprint 
630. 

21.  Lucena  v.  Crauford,  3  B.  &  P.  75,  2 
B.  &  P.  X.  R.  269,  315,  6  Rev.  Rep.  623.  But 
see  Pritchet  v.  Insurance  Co.  of  North  Amer- 
ica, 3  Yeates  (Pa.)  458. 

22.  Holbrook  r.  Brown,  2  Mass.  280. 

23.  Robertson  v.  United  Ins.  Co.,  2  Johns. 
Cas.  (X.  Y.)  250,  1  Am.  Dec.  1G6;  Jennings 
f.  Pennsylvania  Ins.  Co.,  4  Binn.  (Pa.)  244, 
5  Am.  Dec.  404;  Glover  v.  Black,  3  Burr. 
1394;  Goddart  v.  Garrett,  2  Vern.  Ch.  269, 
23  Eng.  Reprint  774. 

24.  Gregory  v.  Christie,  3  Dougl.  419,  26 
E.  C.  L.  274. 

25.  The  usual  form  of  policy  on  a  ship  is 
"  upon  the  body,  tackle,  apparel,  and  furni- 


ture of  the  good  ship  or  vessel  called   

etc. 

26.  Hall  i\  Ocean  Ins.  Co.,  21  Pick.  (Mass.) 
472 ;  Forbes  Aspinall,  13  East  323,  12  Rev. 
Rep.  352 ;  Brough  f.  Whitmore,  4  T.  R.  206, 
2  Rev.  Rep.  361 ;  Robertson  f.  Ewer,  1  T.  R. 
127,  1  Rev.  Rep.  164.  See  also  Roddick  v. 
Indemnitv  Mut.  Mar.  Ins.  Co.,  [1895]  2  Q.  B. 
380,  8  Aspin.  24,  64  L.  J.  Q.  B.  733,  72  L.  T. 
Rep.  X.  S.  860,  14  Reports  516,  44  Wkly.  Rep. 
27. 

27.  Robertson  i\  Ewer,  1  T.  R.  127,  1  Rev. 
Rep.  164. 

Fishing-tackle. —  A  policy  upon  a  ship  em- 
ployed in  the  Greenland  trade,  on  "  ship, 
tackle,  apparel,  and  furniture,"  does  not,  by 
the  usage  of  trade,  cover  the  fishing-tackle. 
Hoskins  f.  Pickersgill,  3  Dougl.  222,  26 
E.  C.  L.  152. 

28.  Hancox  v.  Fishing  Ins.  Co.,  11  Fed. 
Cas.  Xo.  6,013,  3  Sumn.  132;  French  v.  Pat- 
ten, 1  Campb.  72,  8  East  373,  9  Rev.  Rep. 
469 ;  Brough  r.  Wliitmore,  4  T.  R.  206,  2  Rev. 
Rep.  361.  But  the  underwriters  do  not  pay 
for  provisions  consumed,  although  consumed 
under  extraordinary  circumstances.  Barney 
i\  Maryland  Ins.  Co.,  5  Harr.  &  J.  (Md.) 
139;  Perry  v.  Ohio  Ins.  Co.,  5  Ohio  305;  Field 
Steamship  Co.  v.  Burr,  [1898]  1  Q.  B.  821, 
8  Aspin.  384,  67  L.  J.  Q.  B.  528,  78  L.  T.  Rep. 
N.  S.  293,  46  Wkly.  Rep.  490  [affirmed  in 
[1899]  1  Q.  B.  579,  8  Aspin.  529,  68  L.  J. 
Q.  B.  426,  80  L.  T.  Rep.  N.  S.  445,  47  Wkly. , 
Rep.  341]  ;  Fletcher  v.  Poole,  1  Park.  Ins. 
115;  Eden  v.  Poole,  1  T.  R.  132  note;  Rob- 
ertson V.  Ewer,  1  T.  R.  127,  1  Rev.  Rep. 
164. 

29.  Macy  v.  Whaling  Ins.  Co.,  9  Mete. 
(Mass.)  354;  French  v.  Patten,  1  Campb.  72, 
8  East  373,  9  Rev.  Rep.  469 ;  Forbes  v.  Aspin- 
all, 13  East  323,  12  Rev.  Rep.  352. 

Outfits  of  a  whaling  voyage  are  not  covered 
by  a  policv  on  a  vessel.  Taber  v.  China  Mut. 
Ins.  Co.,  131  Mass.  239. 

30.  Field  Steamship  Co.  v.  Burr,  [1898]  1 
Q.  B.  821,  8  Aspin.  384,  67  L.  J.  Q.  B.  528,  78 
L.  T.  Rep.  N.  S.  293,  46  Wkly.  Rep.  490  [a/- 
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tiallj  different  vessel,  tlie  insurance  does  not  cover  but  if  the  repairs  are  not 
of  such  a  character  as  to  materially  change  the  vessel  the  policy  continues  in 
force.^^ 

(ii)  Misnomer  of  Vessel.  Where  there  is  a  mistake  in  tlje  name  of  the  ves- 
sel insured  or  in  which  insured  goods  are  to  be  carried,  if  the  description  in  the 
policy  designates  the  vessel  intended  with  sufficient  certainty  or  suggests  the 
means  of  doing  so,  the  policy  is  effective.^^  But  if  the  parties  have  in  contem- 
plation different  vessels  there  can  be  no  contract.^ 

e.  Furniture.  Furniture"  includes  all  those  fittings  or  things  in  the  nature 
of  fixtures  which,  although  not  actually  affixed  to  the  siiip,  are  provided  by  the 
ship-owner  for  use  on  the  ship  and  are  reasonably  necessary  to  carry  properly  the 
kind  of  cargo  ordinarily  carried  by  such  a  ship.^^ 

f.  Outfits.  "Outli'ts"  is  a  term  of  similar  import  to  "furniture"  and 
embraces  all  those  objects  necessary  to  the  navigation  of  the  ship  and  includes 
sails,  rigging,  boats,  and  provisions  for  the  crew,^^  but  will  not  cover  property 
forming  part  of  the  ship's  cargo.^^ 

g.  Cargo  —  (i)  In  General.  Subject  to  the  exception  of  property  stowed 
on  deck,^^  a  policy  on  cargo  covers  all  merchandise  laden  on  board  the  vessel,^^ 
and  includes  money household  furniture,^^  oil,  and  other  products  of  a  whaling 
voyage  but  it  does  not  generally  cover  live  stock  or  their  provender,"^  nor 
the  outfit  of  a  vessey^  nor  a  yacht  in  tow.^^ 

(ii)  Time  Policy  or  Trading  Voyage.  Under  a  time  policy  or  on  a  trad- 
ing voyage  on  cargo  the  risk  assumed  by  the  underwriter  to  tlie  extent  of  his 
subscription  covers  subrogated  or  substituted  cargo  as  often  as  a  change  takes 
place.^^ 


firmed  in  [1899]  1  Q.  B.  579,  8  Aspin.  529,  68 
L.  J.  Q.  B.  426,  80  L.  T.  Eep.  N.  S.  445,  47 
Wkly.  Rep.  341]  ;  Fletcher  v.  Poole,  1  Park. 
Ins.  115;  Eden  v.  Poole,  1  T.  R.  132  note; 
Robertson  v.  Ewer,  1  T.  R.  127,  1  Rev.  Rep. 
164. 

31.  Sherlock  v.  Globe  Ins.  Co.,  7  Ohio  Dec. 
(Reprint)  17,  1  Cine.  L.  Bui.  26;  Baker  v. 
Central  Ins.  Co.,  3  Ohio  Dec.  (Reprint)  478, 
7  Am.  L.  Reg.  628. 

32.  Livie  v.  Janson,  12  East  648,  11  Rev. 
Rep.  513;  Le  Cheminant  v.  Pearson,  4  Taunt. 
367,  13  Rev.  Rep.  636. 

33.  Hughes  Mercantile  Mut.  Ins.  Co.,  55 
N.  Y.  265,  14  Am.  Rep.  254;  Sea  Ins.  Co.  v. 
Fowler,  21  Wend.  (N.  Y.)  600;  lonides  v. 
Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7  Q.  B.  517,  2 
Aspin.  454,  1  Aspin.  330,  41  L.  J.  Q.  B.  190, 
26  L.  T.  Rep.  N.  S.  738,  21  Wkiy.  Rep.  22; 
Le  Mesurier  v.  Vaughan,  6  East  382,  2  Smith 
K.  B.  492,  8  Rev.  Rep.  500. 

34.  Hughes  v.  Mercantile  Mut.  Ins.  Co.,  55 
N.  Y.  265,  14  Am.  Rep.  254. 

35.  Hogarth  v.  Walker,  [1900]  2  Q.  B.  283, 
5  Com.  Cas.  292,  69  L.  J.  Q.  B.  634,  82  L.  T. 
Rep.  N.  S.  744,  48  Wkly.  Rep.  545  [affirming 
[1899]  2  Q.  B.  401,  68  L.  J.  Q.  B.  888,  48 
Wkly.  Rep.  47]. 

36.  Macy  v.  Whaling  Ins.  Co.,  9  Mete. 
(Mass.)  354. 

Whaling  voyages. —  In  a  whaling  voyage  the 
term  "outfit  "  has  acquired  a  more  enlarged 
signification  and  includes  casks,  staves,  fish- 
ing gear,  stores,  and  clothing  necessary  for 
the  successful  prosecution  of  such  a  voyage. 
Macy  V.  Whaling  Ins.  Co.,  9  Mete.  (Mass.) 
354. 


37.  Folsom  v.  Merchants'  Mut.  Mar.  Ins. 
Co.,  38  Me.  414. 

38.  As  to  deck  cargo  see  infra,  IV,  B,  4,  m. 

39.  Macy  v.  Whaling  Ins.  Co.,  9  Mete. 
(Mass.)  354;  Wolcott  i\  Eagle  Ins.  Co.,  4 
Pick.  (Mass.)  429;  Seamans  v.  Loring,  21 
Fed.  Cas.  No.  12,583,  1  Mason  127. 

40.  Wolcott  V.  Eagle  Ins.  Co.,  4  Pick. 
(Mass.)  429. 

41.  Vasse  v.  Ball,  2  Dall.  (Pa.)  270,  1 
L.  ed.  377. 

42.  Paddock  v.  Franklin  Ins.  Co.,  11  Pick. 
(Mass.)  227. 

43.  Allegre  v.  Maryland  Ins.  Co.,  2  Gill 
&  J.  (Md.)  136,  20  Am.  Dec.  424;  Wolcott  v. 
Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429. 

Live  stock  is  covered  by  a  policy  on  cargo, 
however,  where  live  stock  is  the  only  article 
of  exportation  from  the  port  from  which  the 
vessel  is  to  sail.  Allegre  v.  Maryland  Ins. 
Co.,  2  Gill  &  J.  (Md.)  136,  20  Am.  Dec. 
424. 

44.  Wolcott  V.  Eagle  Ins.  Co.,  4  Pick. 
(Mass.)  429. 

45.  French  v.  Patten,  1  Campb.  72,  8  East 
373,  9  Rev.  Rep.  469.  See  also  Taber  r. 
China  Mut.  Ins.  Co.,  131  Mass.  239. 

46.  Barry  v.  Boston  Mar.  Ins.  Co.,  62  Mich, 
424,  29  N.  W.  31.  See  also  Oteri  v.  Home 
Mut.  Ins.  Co.,  McGloin  (La.)  198. 

47.  American  Ins.  Co.  v.  Griswold,  14 
Wend.  (N.  Y.)  399;  Coggeshall  v.  American 
Ins.  Co.,  3  Wend.  (N.  Y.)  283;  Columbian 
Ins.  Co.  V.  Catlett,  12  Wheat.  (U.  S.)  383, 
6  L.  ed.  664. 

Policy  on  outfit  of  whaling  voyage. — An  in- 
surance on  the  outfit  in  a  whaling  voyage 
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h.  Goods,  Wares,  and  Merchandise.  "Goods,"  "wares,"  and  " mercliandise " 
are  comprehensive  terms  and  cover  a  variety  of  subjects,^  including  coin  and 
bills  of  exchange.^ 

i.  Property.  A  policy  on  "  property  on  board  "  will  cover  money  or  bank- 
bills  carried  for  the  purchase  of  cargo  or  received  from  sale  of  cargo  and  the 
insured's  commissions  upon  cargo  on  board,^^  but  will  not  cover  freiglit.^^ 

j.  Proceeds.  "Proceeds"  of  a  cargo  covers  any  property  which  by  sale  or 
barter  is  substituted  for  the  original  cargo  and  taken  on  board  in  lieu  thereof,^ 
but  does  not  cover  the  original  cargo  which  remains  on  board.^^ 

k.  Catching's.  A  policy  covering  "  catchings  "  of  a  whaling  voyage  includes 
the  "  blubber "  or  pieces  of  whale  flesh,  cut  and  on  deck,^*^  the  oils  and  casks,^*^ 
and  may  also  be  shown,  by  usage,  to  include  sea  elepliants.^^ 

1.  Freight.  Insurance  on  "  freight "  embraces  the  compensation  for  the  use 
of  the  ship  or  for  the  carriage  of  merchandise  ;  also  the  increment  to  the  owner 
for  carriage  of  his  own  goods ;  ^  but  it  does  not  cover  goods  or  cargo,^^  or  profits 


does  not  terminate  pro  tanto  with  its  con- 
sumption or  distribution,  but  attaches  to  the 
proceeds  of  the  adventure.  Hancox  v.  Fish- 
ing Ins.  Co.,  11  Fed.  Cas.  No.  6,013,  3  Sumn. 
132.  See  also  Swift  v.  Mercantile  Mut.  Ins. 
Co.,  113  Mass.  287. 

48.  A  policy  of  insurance  on  goods,  wares, 
and  merchandise  will  cover  a  curricle.  Du- 
planty  v.  Commercial  Ins.  Co.,  Anth.  jST.  P. 
(X.  Y.)  157. 

"  Goods,  specie,  and  effects "  belonging  to 
a  captain  has  been  held  to  extend,  by  usage 
of  trade,  to  money  expended  by  him  in  the 
course  of  the  voyage  for  the  use  of  the  ship, 
and  for  which  he  charges  respondentia  in- 
terest. Gregory  v.  Christie,  3  Dougl.  419,  26 
E.  C.  L.  274. 

'*  Lawful  goods  "  includes  all  goods  not  pro- 
hibited by  positive  law  of  the  country  to 
which  the  vessel  belongs  and  includes  goods 
contraband  of  war.  American  Ins.  Co.  v. 
Dunham,  12  Wend.  (N.  Y.)  463  {affirmed  in 
15  Wend.  9]  ;  Juhel  v.  Rhinelander,  2  Johns. 
Cas.  (N.  Y.)  120  {affirmed  in  2  Johns.  Cas. 
487]  ;  Skidmore  v.  Desdoity,  2  Johns.  Cas. 
(N.  Y.)  77;  Seton  v.  Low,  1  Johns.  Cas. 
(N.  Y.)  1. 

A  sloop  in  tow  is  not  goods  and  merchan- 
dise within  the  meaning  of  an  open  policy  of 
marine  insurance  on  goods  and  merchandise 
laden  or  to  be  laden.  Oteri  v.  Home  Mut. 
Ins.  Co.,  McGloin  (La.)  198.  See  also  Barry 
v.  Boston  Mar.  Ins.  Co.,  62  Mich.  424,  29 
N.  W.  31. 

49.  Coggeshall  v.  American  Ins.  Co.,  3 
Wend.  (N.  Y.)  283;  Thomas  v.  Royal  Exch. 
Assur.  Co.,  1  Price  195. 

50.  Thomas  v.  Royal  Exch.  Assur.  Co.,  1 
Price  195. 

51.  Whiten  f.  Old  Colony  Ins.  Co.,  2  Mete. 
(Mass.)  1. 

52.  Holbrook  r.  Brown,  2  Mass.  280. 

53.  Freight  cannot  be  insured  as  "  prop- 
erty," but  where  a  part  of  the  cargo  is  to  be 
taken  in  part  payment  of  freight  such  part 
of  the  cargo  may  be  insured  as  "  property.'' 
Wiggin  V.  Mercantile  Ins.  Co.,  7  Pick.  (Mass.) 
271. 

54.  Haven  v.  Gray,  12  Mass.  71;  Dow  V. 
Hope  Ins.  Co.,  1  Hall  (N.  Y.)  166;  Hancox 


r.  Fishing  Ins.  Co.,  11  Fed.  Cas.  No.  6,013,  3 
Sumn.  132. 

55.  Dow  V.  Hope  Ins.  Co.,  1  Hall  (N.  Y.) 
166;  Dow  c.  Whetten,  8  Wend.  (N.  Y.)  160. 

But  where  the  insurance  is  upon  "  goods 
and  th^ir  proceeds "  the  original  goods  are 
covered  so  long  as  they  remain  subject  to  the 
rights  in  the  policy.  Hancox  v.  Fishing  Ins. 
Co.,  11  Fed.  Cas.  No.  6,013,  3  Sumn.  132. 

56.  Macy  v.  Whaling  Ins.  Co.,  9  Mete. 
(Mass.)  354;  Rogers  v.  Mechanics'  Ins.  Co., 
20  Fed.  Cas.  No.  12,016,  1  Story  603. 

57.  Macy  v.  Whaling  Ins.  Co.,  9  Mete, 
(^^lass  )  354. 

58.  Child  V.  Sun  Mut.  Ins.  Co.,  3  Sandf. 
(N.  Y.)  26. 

59.  Louisiana. —  Hodgson  v.  Mississippi 
Ins.  Co.,  2  La.  341. 

Massachusetts. —  Minturn  v.  Warren  Ins. 
Co.,  2  Allen  86. 

New  York. —  Riley  t\  Delafield,  7  Johns. 
522. 

England. —  Flint  v.  Flemyng,  1  B.  &  Ad. 
45,  8  L.  J.  K.  B.  0.  S.  350,  20  E.  C.  L.  391. 

Canada. —  DriscoU  v.  Millville  Mar.  Ins. 
Co.,  23  N.  Brunsw.  160. 

"  Upon  freight  bill "  is  an  insurance  that 
the  vessel  shall  earn  freight.  Field  v.  Citi- 
zens Ins.  Co.,  11  Mo.  50. 

"One-third  loss  of  freight  as  per  charter 
party." —  A  policy  covering  "  one-third  loss 
of  freight  as  per  charter  party,"  where  the 
charter-party  provides  that  insured  shall  re- 
ceive but  two  thirds  of  the  stipulated  freight 
in  case  of  sea  damage,  covers  one  third  of  the 
freight  at  risk  by  virtue  of  the  clause  in  the 
charter-party  and  is  not  an  insurance  merely 
of  one  third  of  the  freight.  Griffiths  v.  Bram- 
ley-Moore,  4  Q.  B.  D.  70,  4  Aspin.  66,  48 
L.  J.  Q.  B.  201,  40  L.  T.  Rep.  N.  S.  149,  27 
Wkly.  Rep.  480. 

60.  Wolcott  V.  Eagle  Ins.  Co.,  4  Pick. 
(Mass.)  429;  Adams  v.  Pennsylvania  Ins. 
Co.,  1  Rawle  (Pa.)  97;  Devaux  v.  J'Anson, 
2  Am.  82,  5  Bing.  N.  Cas.  519,  3  Jur.  678,  8 
L.  J.  C.  P.  284,  7  Scott  507,  35  E.  C.  L.  280; 
Flint  V.  Flemyng,  1  B.  &  Ad.  45,  8  L.  J.  K.  B. 
0.  S.  350,  20  E.  C.  L.  391. 

61.  Minturn  v.  Warren  Ins.  Co.,  2  Allen 
(Mass.)  86. 
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accruing  to  tiie  cargo  owner,^^  or  compensation  for  carrying  deck  cargo  unless 
such  a  mode  of  carrying  the  particular  cargo  is  customarj.^^  Tiie  charterer  can- 
not insure  the  prepaid  charter  hire  as  freight  eo  nomine^^  but  l)e  may  insure 
advance  freight  or  cliarter  money  by  such  designation  wliere  the  same  is  in  no 
event  refundable,^^  and  he  may  insure  tlie  compensation  to  be  paid  to  him  from 
carrying  goods  for  others,^^  but  not,  it  has  been  held,  the  benefit  derived  from 
the  transportation  of  his  own  goods.^^  Where  the  freight  on  a  trading  voyage  is 
insured  the  policy  covers  freight  to  be  earned  on  substituted  cargo.^^ 

m.  Effect  of  Stowage  on  Deck.  Where  property  is  insured  under  a  general 
description  such  as  cargo,  goods,  etc.,  it  will  only  cover  such  property  as  is  stowed 
under  deck,^^  unless  the  policy  specities  that  it  sliall  cover  deck  cargo™  or  there  is 
a  general  usage  to  carry  the  particular  kind  of  property  on  deck.'^^ 

n.  Effect  of  Time  and  Place  of  Loading.  Where  a  policy  on  cargo  is  "  at  and 
from"  a  named  port,  "  f  roin  the  loading  thereof,"  or  other  equivalent  expressions 
are  used,  the  policy  only  attaches  to  such  goods  as  are  taken  on  board  at  the 
specified  port.'^  Goods  taken  on  board  at  a  prior  port  are  not  covered,  although 
they  are  on  board  in  good  safety  at  the  port  named,'^  unless  a  usage  of  trade 


62.  Minturn  v.  Warren  Ins.  Co.,  2  Allen 
(Mass.)  86. 

63.  Adams  f.  Warren  Ins.  Co.,  22  Pick. 
(Mass.)  163;  Wolcott  f.  Eagle  Ins.  Co.,  4 
Pick.  (Mass.)  429. 

64.  Huth  V.  New  York  Mut.  Ins.  Co.,  8 
Bosw.  (N.  Y.)  538;  Mellen  v.  National  Ins. 
Co.,  1  Hall  (N.  Y.)  452;  Bobbins  f.  New 
York  Ins.  Co.,  1  Hall  (N.  Y.)  325;  Clieriot 
V.  Barker,  2  Johns.  (N.  Y.)  346,  3  Am.  Dec. 
437 ;  Hall  v.  Janson,  3  C.  L.  B.  737,  4  E.  &  B. 
500,  1  Jur.  N.  S.  571,  24  L.  J.  Q.  B.  97,  3 
Wkly.  Bep.  213,  82  E.  C.  L.  500. 

65.  Mellen  f.  National  Ins.  Co.,  1  Hall 
(N.  Y.)  452;  Bobbins  v.  New  York  Ins.  Co., 
1  Hall  (N.  Y.)  325;  Hall  f.  Janson,  3 
C.  L.  B.  737,  4  E.  &  B.  500,  1  Jur.  N.  S.  571, 
24  L.  J.  Q.  B.  97,  3  Wkly.  Bep.  213,  82 
E.  C.  L.  500. 

66.  Clark  v.  Ocean  Ins.  Co.,  16  Pick. 
(Mass.)  289. 

67.  Mellen  v.  National  Ins.  Co.,  1  Hali 
(N.  Y.)  452.  This  case  has  been  severely 
criticized  by  text  writers.  See  1  Phillips  Ins. 
200,  201. 

68.  Hu^g  V.  Augusta  Ins.,  etc.,  Co.,  7  How. 
(U.  S.)  595,  12  L.  ed.  834. 

69.  Indiana. —  Toledo  F.  &  M.  Ins.  Co.  v. 
Speares,  16  Ind.  52. 

Louisiana. —  Smith  v.  Mississippi  M.  &  F. 
Ins.  Co.,  11  La.  142,  30  Am.  Dec.  714. 

Massachusetts. —  Adams  v.  Warren  Ins.  Co., 
22  Pick.  163;  Taunton  Copper  Co.  v.  Mer- 
chants' Ins.  Co.,  22  Pick.  108;  Wolcott  v. 
Eagle  Ins.  Co.,  4  Pick.  429. 

Neio  York, —  Allen  v.  St.  Louis  Ins.  Co.,  85 
N.  Y.  473;  Atkinson  v.  Great  Western  Ins. 
Co.,  4  Daly  1  [reversed  on  other  grounds 
in  65  N.  Y.  531]  ;  Wadsworth  v.  Pacific  Ins. 
Co.,  4  Wend.  33;  Lenox  v.  United  Ins.  Co.,  3 
Johns.  Cas.  178. 

Texas. —  Orient  Mut.  Ins.  Co.  v.  Beymers- 
hoffers,  56  Tex.  234. 

England. — Apollinaris  Co.  v.  Nord  Deutsche 
Ins.  Co.,  [1904]  1  K.  B.  252,  9  Aspin.  526,  9 
Com.  Cas.  91,  73  L.  J.  Q.  B.  62,  89  L.  T. 
Rep.  N.  S.  670,  20  T.  L.  B.  79,  52  Wkly.  Bep. 
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174;  Backhouse  i'.  Bipley,  1  Park.  Ins.  24; 
Boss  V.  Thwaites,  1  Park.  Ins.  24. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  332. 

70.  Boice  v.  Thames,  etc..  Mar.  Ins.  Co.,  38 
Hun  (N.  Y.)  246;  Lenox  v.  United  Ins.  Co., 
3  Johns.  Cas.  (N.  Y.)  178. 

71.  Indiana. —  Toledo  F.  &  M.  Ins.  Co.  v. 
Speares,  16  Ind.  52. 

Massachusetts. —  Taunton  Copper  Co.  v. 
Merchants'  Ins.  Co.,  22  Pick.  108. 

New  York. —  Allen  v.  St.  Louis  Ins.  Co.,  85 
N.  Y.  473;  Wadsworth  v.  Pacific  Ins.  Co.,  4 
Wend.  33.  See  also  Harris  v.  Moody,  30 
N.  Y.  266,  86  Am.  Dec.  375. 

Ohio. —  Merchants',  etc.,  Ins.  Co.  v.  Shil- 
lito,  15  Ohio  St.  559,  86  Am.  Dec.  491. 

Texas. —  Orient  Mut.  Ins.  Co.  v.  Beymers- 
hoffer,  56  Tex.  234. 

United  States. —  Hazelton  v.  Manhattan 
Ins.  Co.,  12  Fed.  159,  11  Biss.  210. 

England. — Apollinaris  Co.  v.  Nord  Deutsche 
Ins.  Co.,  [1904]  1  K.  B.  252,  9  Aspin.  526,  9 
Com.  Cas.  91,  73  L.  J.  K.  B.  62,  89  L.  T.  Bep. 
N.  S.  670,  20  T.  L.  B.  79,  52  Wkly.  Bep.  174; 
Dacosta  v.  Edmunds,  4  Campb.  142,  2  Chit. 
227,  16  Bev.  Bep.  763,  18  E.  C.  L.  604. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  332. 

72.  Murray  v.  Columbian  Ins.  Co.,  11 
Johns.  (N.  Y.)  302;  Bichards  v.  Marine  Ins. 
Co.,  3  Johns.  (N.  Y.)  307;  Bickman  v.  Car- 
stairs,  5  B.  &  Ad.  651,  3  L.  J.  K.  B.  28,  2 
N.  &  M.  562,  27  E.  C.  L.  276;  Constable  v. 
Noble,  2  Taunt.  403,  11  Bev.  Bep.  617;  Spitta 
r.  Woodman,  2  Taunt.  416,  11  Bev.  Bep.  628; 
Grant  v.  Paxton,  1  Taunt.  463,  10  Bev.  Bep. 
583;  Hodgson  i:  Bichardson,  W.  Bl.  464. 
Contra,  Wells  v.  Pacific  Ins.  Co.,  44  Cal.  397. 
And  see  Stilwell  v.  Commercial  Ins.  Co.,  2 
Mo.  App.  22. 

"  At  and  from  "  without  more  does  not  im- 
port that  cargo  is  taken  in  at  the  port  named. 
Silloway  v.  Neptune  Ins.  Co.,  12  Gray  (Mass.) 
73. 

73.  Graves  v.  Marine  Ins.  Co.,  2  Cai. 
(N.  Y.)  339;  Bickman  r.  Carstairs,  5  B.  & 
Ad.  651,  3  L.  J.  K.  B.  28,  2  N.  &  M.  562,  27 
E.  C.  L.  276;  Mellish  v.  Allnutt,  2  M.  &  S. 
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sanctions  the  taking  of  cargo  at  another  port  than  that  named  "'^  or  the  poHcy 
shows  an  intent  to  inchide  property  taken  on  board  elsewhere/^  as  where  the 
phrase  "laden  or  to  be  laden"  is  inserted'^  or  the  insurance  is  upon  a  trading 
voyage.'''  Goods  loaded  at  a  prior  port  and  discharged  at  the  designated  port 
and  there  reloaded  are  covered  by  the  policy  ;'^  bnt  if  the  goods  are  merely  taken 
on  deck  at  such  port  and  restowed,  such  port  is  not  to  be  considered  their  port  of 
loading  so  as  to  bring  them  within  the  policy.'^  The  fact  that  the  underwriter 
knows  that  the  goods  intended  to  be  insured  were  loaded  at  a  prior  port  does  not 
alter  the  rule.^^ 

5.  Conveyance  of  Cargo.  Where  the  insurance  is  on  cargo,  if  it  be  attempted 
to  designate  any  vessel  or  class  of  vessels  by  which  the  cargo  is  to  be  transported, 
the  cargo  is  only  covered  while  on  board  the  vessel  designated  or  belonging  to 
the  class  designated,^^  unless  from  necessity or  by  custom^  a  transhipment  is 
made.^'^ 


106,  14  Rev.  Rep.  599 ;  Langliorn  v.  Hardy,  4 
Taunt.  628,  13  Rev.  Rep.  708. 

No  designation  of  particular  port. —  In  the 
absence  of  a  distinct  statement  in  the  policy 
of  the  port  whence  the  voyage  is  to  be  made, 
the  risk  will  commence  from  a  port  where 
the  vessel  lay  when  the  policy  was  made,  and 
where  the  property  insured  was  taken  on 
board.  Folsom  v.  Merchants'  Mut.  Mar.  Ins. 
Co.,  38  Me.  414. 

Date  of  loading. —  Where  goods  were  in- 
sured "  at  and  from  all  and  every  port,  etc., 
on  the  coast  of  Brazil,  and  after  the  17th  of 
September,  beginning  the  adventure  upon  the 
goods  from  the  loading  aboard  the  same  ship 
at  all  and  eveiy  port,  etc.,  on  the  coast  of 
Brazil,  and  from  the  17th  of  September, 
1800,"  it  was  held  that  the  policy  did  not 
cover  a  cargo  originally  taken  in  before,  and 
which  continued  on  board  after  the  17th  of 
September,  while  the  ship  was  on  the  coast 
of  Brazil,  and  after  she  left  it  on  her  return. 
Robertson  v.  French,  4  East  130,  4  Esp.  246, 
7  Rev.  Rep.  535. 

Shipment  "  between  "  certain  days. —  A  pol- 
icy of  insurance  on  goods  to  be  shipped  be- 
tween two  certain  days  does  not  cover  goods 
shipped  on  either  of  those  days.  Atkins  f. 
Bovlston  F.  &  M.  Ins.  Co.,  5  Mete.  (Mass.) 
430,  39  Am.  Dec.  692. 

"Shipped  from  H  after  August  ist "  will 
cover  goods  laden  on  board  a  vessel  at  H 
before  August  1,  where  the  vessel  departs 
from  H  after  that  date.  Sorbe  v.  Merchants' 
Ins.  Co.,  6  La.  185. 

74.  McCargo  v.  Merchants'  Ins.  Co.,  10 
Rob.  (La.)  334;  Moxon  v.  Atkins,  3  Campb. 
200,  13  Rev.  Rep.  789. 

75.  Wheresoever  loaded. —  Where  the  in- 
surance is  "  from  the  loading  thereof  on 
board  the  ship  wheresoever,"  etc.,  goods  laden 
prior  to  arrival  at  port  "  at  and  from " 
which  the  risk  commences  are  covered.  Glad- 
stone i\  Clav,  1  M.  &  S.  418,  14  Rev.  Rep. 
479. 

"  Outward  cargo  to  be  considered  home- 
ward interest  twenty-four  hours  after  ar- 
rival at  first  port  of  discharge  "  was  held  to 
qualify  the  clause  as  to  the  place  of  loading 
and  to  make  the  policy  cover  the  outward 
cargo.    Joyce      Realm  Mar.  Ins.  Co.,  L.  R. 


7  Q.  B.  580,  1  Aspin.  194,  41  L.  J.  Q.  B.  356, 
27  L.  T.  Rep.  N.  S.  144. 

Continuation  of  former  policy. —  Where  a 
policy  was  on  goods  at  and  from  G  to  any 
port  in  the  Baltic,  beginning  the  adventure 
from  the  loading  on  board  the  ship,  and  the 
policy  was  declared  to  be  in  continuation  of 
a  former  policy,  which  was  a  policy  from  V 
to  her  port  of  discharge  in  the  United  King- 
dom, or  any  ports  in  the  Baltic,  with  liberty 
to  take  in  and  discharge  goods  wheresoever, 
it  was  held  to  cover  goods  which  were  not 
loaded  on  board  at  G  but  at  V.  Bell  v.  Hob- 
son,  3  Campb.  272,  16  East  240,  14  Rev.  Rep. 
337. 

76.  Hicks  V.  Home  Ins.  Co.,  19  La.  Ann. 
527;  Phoenix  F.  Ins.  Co.  1.  Cochran,  51  Pa. 
St.  143. 

77.  Coggeshall  v.  American  Ins.  Co.,  3 
Wend.  (N.  Y.)  283;  Vredenbergh  v.  Gracie, 
4  Johns.  (N.  Y.)  444;  Phoenix  F.  Ins.  Co.  v. 
Cochran,  51  Pa.  St.  143;  Columbian  Ins.  Co. 
V.  Catlett,  12  Wheat.  (U.  S.)  383,  6  L.  ed. 
664;  Gardner  v.  Columbian  Ins.  Co.,  9  Fed. 
Cas.  No.  5,224,  2  Cranch  C.  C.  473. 

Freight. —  The  same  rule  applies  to  a  pol- 
icy on  freight.  Barclay  v.  Stirling,  5  M.  &  S. 
6,  17  Rev.  Rep.  245. 

78.  Carr  v.  Montefiore,  5  B.  &  S.  408,  10 
Jur.  N.  S.  1069,  33  L.  J.  Q.  B.  256,  11  L.  T. 
Rep.  N.  S.  157,  12  Wkly.  Rep.  870,  117 
E.  C.  L.  408;  Nounen  v.  Reid,  16  East  176. 

79.  Murray  v.  Columbian  Ins.  Co.,  11 
Johns.  (N.  Y.)  302. 

80.  Spitta  V.  Woodman,  2  Taunt.  416,  11 
Rev.  Rep.  628. 

81.  New  Haven  Steamboat  Co.  v.  Provi- 
dence Washington  Ins.  Co.^  159  N.  Y.  547,  54 
N.  E.  1093  [reversing  10  N.  Y.  App.  Div. 
278,  41  N.  Y.  Suppl.  1042] ;  Red  Wing  Mills 
V.  Mercantile  Mut.  Ins.  Co.,  19  Fed.  115; 
Arnot  f.  Stewart,  5  Dow  274,  3  Eng.  Reprint 
1327. 

82.  Pierce  v.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)  320;  Macy  v.  Mutual  Mar.  Ins.  Co., 
12  Grav  (Mass.)  497;  Plantamour  v.  Staples, 
3  Dougl.  1,  1  T.  R.  611  note,  26  E.  C.  L.  13. 

83.  Tierney  v.  Etherington,  1  Burr.  348. 

84.  Transhipping  cargo  as  constituting  a 
deviation  see  infra,  VII,  D,  5,  a,  text  and  note 
95. 
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6.  Voyage  and  Adventure  —  a.  In  General.  In  a  voyage  policy  onjy  the  par- 
ticular voyage  described  in  tlie  policy  is  covered  by  the  insurance,  and  if  the  ves- 
sel sails  on  a  diiierent  voyage,  that  is,  is  bound  for  a  different  terminus,  the  policy 
does  not  attach  even  though  a  part  of  the  voyage  lies  over  the  same  course.*^^ 
Where  the  course  is  not  designated  in  the  policy  there  is  an  implied  condition 
that  the  voyage  shall  be  \>\r  the  usual  and  regular  course,^^  commenced  within  a 
reasonable  time,^^  and  performed  with  all  reasonable  expedition. Only  ports 
specified  in  the  policy  may  be  touched  unless  it  is  customary  on  voyages  between 
the  places  named  in  the  policy  to  touch  at  others  en  route  for  some  purpose 
connected  with  the  voyage.^^ 

b.  Port  to  Be  Determined.    Under  a  policy  which  gives  the  insured  the  right 


85.  Louisiana. —  Lippincott  v.  Louisiana 
Ins.  Co.,  2  La.  399. 

Massachusetts. —  Friend  v.  Gloucester  Mut. 
Fishing  Ins.  Co.,  113  Mass.  326;  Parsons  v. 
Manufacturers'  Ins.  Co.,  16  Gray  463. 

Netv  York. —  Murray  v.  Columbian  Ins.  Co., 
4  Johns.  443. 

Pennsylvania. — Savage  v.  Pleasants,  5  Binn. 
403,  6  Am.  Dec.  424. 

England. —  Parkin  v.  Tunno,  2  Campb.  59, 
11  East  22,  10  Rev.  Rep.  422;  Blackenhageu 
V.  London  Assur.  Co.,  1  Campb.  454,  10  Rev. 
Rep.  729. 

The  term  "  voyage  "  in  a  policy  means  the 
whole  voyage,  from  its  commencement  to  its 
termination.  Paddock  v.  Franklin  Ins.  Co., 
11  Pick.  (Mass.)  227.  It  means  the  enter- 
prise begun,  and  not  the  route  taken.  Friend 
V.  Gloucester  Mut.  Fishing  Ins.  Co.,  113  Mass. 
326. 

It  is  a  new  voyage  where  the  original  voy- 
age is  broken  up  and  the  cargo  forwarded  on 
another  vessel,  even  though  the  vessel  after 
making  repairs  returns  to  the  original  port 
of  departure  and  takes  a  new  cargo  under 
the  original  charter.  Parsons  v.  Manufac- 
turers' Ins.  Co.,  16  Gray  (Mass.)  463.  Also 
where  a  vessel,  being  insured  "  at  and  from 
A.  to  B.,  with  liberty  to  touch  at  C,"  went 
to  C,  and  commenced  her  voyage  thence,  not 
going  to  A  at  all.  Murray  v.  Columbian  Ins. 
Co.,  4  Johns.  (N.  Y.)  443.  If  a  vessel  be  in- 
sured to  trade  between  New  Orleans  and  any 
port  in  the  West  Indies,  United  States,  or 
Gulf  of  Mexico^  New  Orleans  is  one  of  the 
termini,  and  the  vessel  is  not  protected  on  a 
voyage  between  the  West  Indies  and  Savan- 
nah. Lippincott  v.  Louisiana  Ins.  Co.,  2  La. 
399. 

Distinction  between  change  of  voyage  and 
deviation  see  infra,  VII,  D,  2. 

Variation  between  voyage  insured  and  char- 
ter-party.—  The  charter-party  may  be  varied 
by  subsequent  instructions,  and  an  insurance 
upon  the  new  voyage,  although  different  from 
that  described  in  the  charter-party,  may  be 
good.  Hall  V.  Brown,  2  Dow  367,  3  Eng.  Re- 
print 897. 

Outward  voyage  frustrated. —  An  insurance 
effected  upon  an  outward  voyage  will  not 
cover  a  return  voyage  or  a  voyage  to  a  new 
port  of  destination,  although  the  vessel  was 
prevented  from  visiting  the  original  port  of 
destination  by  an  embargo.    Savage  v.  Pleas- 
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ants,  5  Binn.  (Pa.)  403,  6  Am.  Dec.  424; 
Blackenhagen  v.  London  Assur.  Co.,  1  Campb. 
454,  10  Rev.  Rep.  729. 

"  Intended  to  navigate." —  Where  a  policy 
described  a  steamboat  as  "  now  lying  in 
Tait's  Dock  .  .  .  and  intended  to  navigate 
the  St.  Lawrence  and  lakes,"  it  was  held 
that  the  words  implied  no  agreement  to  navi- 
gate the  steamboat,  and  that  consequently 
the  insurers  were  liable,  although  the  steam- 
boat never  left  the  dock.  Grant  v.  ^tna  Ins. 
Co.,  8  Jur.  N.  S.  705,  6  L.  T.  Rep.  N.  S.  735, 
15  Moore  P.  C.  516,  10  Wkly.  Rep.  772,  15 
Eng.  Reprint  589. 

Further  voyage  not  covered. — A  policy  cov- 
ering a  specific  voyage  cannot  be  extended 
by  implication  to  cover  a  further  voyage,  al- 
though circumstances  (of  war)  make  the  fur- 
ther voyage  necessarj^  Parkin  v.  Tunno,  2 
Campb.  59,  11  East  22,  10  Rev.  Rep.  422. 

86.  Massachusetts. —  Stocker  v.  Merrimack 
M.  &  F.  Ins.  Co.,  6  Mass.  220. 

New  York. —  Reade  v.  Commercial  Ins.  Co., 
3  Johns.  352,  3  Am.  Dec.  495. 

Ohio.—  Jolly  V.  Ohio  Ins.  Co.,  Wright  539 ; 
Gazzam  v.  Ohio  Ins.  Co.,  Wright  202. 

South  Carolina. —  Himely  v.  South  Caro- 
lina Ins.  Co.,  1  Mill  154,  12  Am.  Dec.  623. 

England. —  Middlewood  v.  Blakes,  7  T.  R. 
162,  4  Rev.  Rep.  405. 

87.  Palmer  v.  Marshall,  8  Birg.  79,  317,  1 
L.  J.  C.  P.  19,  1  Moore  &  S.  161,  454,  21 
E.  C.  L.  453,  559. 

88.  Himely  v.  South  Carolina  Ins.  Co.,  1 
Mill  (S.  C.)  154,  12  Am.  Dec.  623. 

89.  Grant  v.  Lexington  Fire,  etc.,  Ins.  Co., 
5  Ind.  23,  61  Am.  Dec.  74;  Kettell  v.  Wiggin, 
13  Mass.  68;  Ougier  v.  Jennings,  1  Campb. 
505  note,  10  Rev.  Rep.  739. 

Intermediate  ports. —  The  statement  in  a 
policy  of  marine  insurance  of  the  ultimate 
and  intermediate  termini  of  the  voyage  does 
not  prohibit  stopping  at  other  intermediate 
ports,  which  by  the  course  of  navigation  or 
the  usage  of  trade  are  usually  entered  in 
making  the  insured  voyage.  In  the  absence 
of  words  excluding  it,  the  course  of  naviga- 
tion prescribed  by  usage  may  and  indeed  must 
be  presumed.  McCall  v.  Sun  Mut.  Ins.  Co., 
66  N.  Y.  505.  A  voyage  from  one  port  to  an- 
other, stopping  at  an  intermediate  port  to 
unload  and  reship  the  cargo,  in  order  to  avoid 
confiscation,  may  be  insured  as  a  voyage  from 
the  first  port  to  the  last,  without  mentioning 
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to  elect  as  to  one  or  more  ports  of  destination,  the  insured  having  made  an  election 
is  bound  by  it  and  cannot  substitute  a  different  port.^^ 

e.  To  Several  Ports.  A  policy  to  B,  C,  and  D  covers  a  voyage  to  all  or  any 
of  those  ports.  The  vessel  is  not  obliged  to  visit  more  than  one.^'^  But  where  the 
voyage  is  described  as  to  B  or  C  it  is  not  permissible  to  visit  more  than  one  of 
theni.^^  The  ports  named,  if  more  than  one  of  them  be  visited,  should  always  be 
touched  in  the  order  in  which  they  are  named  in  the  policy.^^ 

d.  To  an  Island.  Where  either  of  the  named  termini  of  the  voyage  is  an 
island,  or  "port  or  ports"  on  an  island,  the  vessel  maj^  go  to  any  port  on  that 
island  and  from  place  to  place  thereon  \  but  if  "to  a  port"  on  an  island,  only 
the  port  specified  may  be  visited,  and  if  none  is  named  onl}*  one  may  be  touched.'^^ 

e.  "Port"  —  (i)  In  General.  As  used  in  policies  of  marine' insurance  the 
term  "  port "  is  not  interpreted  in  its  restricted  sense  as  being  limited  to  a  harbor, 
but  it  embraces  any  place  where  it  is  customary  to  load  or  unload  vessels,  even 
though  it  be  an  open  roadstead.^^  Where  it  is  necessary  to  determine  what 
is  within  the  confines  of  a  particular  port,  resort  must  generally  be  had  to  the 


the  intermediate  port.  Steinbacli  r.  Colum- 
bian Ins.  Co.,  2  Cai.  (N.  Y.)  129. 

90.  Xew  York  Firemen  Ins.  Co.  v.  Law- 
rence, 14  Johns.  (N.  Y.)  46;  Lawrence  r. 
Ocean  Ins.  Co.,  11  Johns.  (N.  Y.)  241  [af- 
firmed  in  14  Johns.  46].  See  also  Mallory  v. 
Commercial  Ins.  Co.,  9  Bosw.  (N.  Y.)  101. 

Visiting  port  for  information. —  A  voyage 
being  insured  to  either  or  both  of  two  ports, 
and  the  master  having  elected  to  go  to  the 
first  mentioned  port,  and  having  been  pre- 
vented from  doing  so  by  temporary  causes 
insured  against,  it  is  permissible  for  him  to 
put  into  a  third  port  to  gain  information  as 
to  which  of  the  two  ports  he  had  best  go  to. 
Clark  V.  United  F.  &  M.  Ins.  Co.,  7  Mass. 
365,  5  Am.  Dec.  50. 

"  To  a  port  of  call  and  discharge  and  load- 
ing "  does  not  permit  the  vessel  to  discharge 
cargo  at  one  port  and  then  proceed  to  an- 
other to  load.  McGivern  v.  Provincial  Ins. 
Co.,  8  N.  Brunsw.  311. 

91.  Hale  v.  Mercantile  Mar.  Ins.  Co.^  6 
Pick.  (Mass.)  172;  Houston  v.  New  England 
Ins.  Co.,  5  Pick.  (Mass.)  89;  Kane  v.  Colum- 
bian Ins.  Co.,  2  Johns.  (N.  Y.)  264;  Marsden 
V.  Reid,  3  East  572,  7  Rev.  Rep.  516. 

92.  Bulkley  v.  Protection  Ins.  Co.,  4  Fed. 
Cas.  No.  2,118,  2  Paine  82.  Under  a  policy 
giving  liberty  to  use  one  port  between  T  and 
G,  and  from  thence  to  N,  the  vessel  cannot 
use  a  port  between  T  and  G,  and  also  go  to  G. 
Perkins  v.  Augusta  Ins.,  etc.,  Co.,  10  Gray 
(Mass.)  312,  71  Am.  Dec.  654.  The  descrip- 
tion of  a  voyage  in  a  policy  of  marine  insur- 
ance to  a  port  on  the  north  side  of  Cuba, 
"  with  the  liberty  of  a  second  port  thereon," 
means  that  the  second  port  must  also  be  on 
the  north  side.  Nicholson  v.  Mercantile  Mar. 
Ins.  Co.,  106  Mass.  399. 

93.  Akin  v.  Mississippi  M.  &  F.  Ins.  Co., 
4  Mart.  N.  S.  (La.)  661;  Deblois  v.  Ocean 
Ins.  Co.,  16  Pick.  (Mass.)  303,  28  Am.  Dec. 
245 ;  Kane  v.  Columbian  Ins.  Co.,  2  Johns. 
(N.  Y.)  264;  Everth  v.  Tunno,  1  B.  &  Aid. 
142,  1  Stark.  508,  2  E.  C.  L.  194 ;  Andrews  v. 
Mellish,  16  East  312,  2  M.  &  S.  27,  5  Taunt. 
496,  1  E.  G.  L.  256;  Gairdner  t\  Senhouse,  3 
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Taunt.  16,  12  Rev.  Rep.  573;  Beatson  r. 
Haworth,  0  T.  R.  531,  3  Rev.  Rep.  258. 

Failure  to  touch  ports  in  proper  order  as 
a  deviation  see  infra,  VII,  D,  5,  a,  text  and 
note  88. 

"  And  a  market." —  A  vessel  insured  from 
B  to  S  "  and  a  market,"  "  and  at  and  from 
thence  to  a  port  of  discharge,"  does  not  con- 
fine the  vessel  to  taking  ports  in  their  geo- 
graphical order.  Deblois  v.  Ocean  Ins.  Co., 
16  Pick.  (Mass.)  303,  28  Am.  Dec.  245. 

"  Liberty  "  of  second  port. —  Insurance  "  at 
and  from  Norfolk  to  Curracoa,  with  liberty 
of  going  to  any  other  island  in  the  West 
Indies  .  .  .  and  at  and  from  thence  to  Rich- 
mond," must  be  understood  as  insurance  on  a 
voyage  to  Curacoa  in  the  first  place,  and 
from  that  port  to  any  other  island,  etp.  Alex- 
andria Mar.  Ins.  Co.  v.  Stras,  1  Munf.  (Va.) 
408.  A  policy  at  and  from  Martinique  and 
all  and  every  West  India  island  warrants  a 
course  from  Martinique  to  islands  not  in  the 
homeward  voyage.  Bragg  v.  Anderson,  -4 
Taunt.  229,  13  Rev.  Rep.  584.  To  the  same 
erfect  see  Metcalfe  v.  Parry,  4  Campb.  123, 
15  Rev.  Rep.  734.  As  to  policies  granting 
liberty  see  infra,  VII,  D,  10. 

94.  Thellusson  v.  Fergusson,  Dougl.  (3d. 
ed. )  361;  Cruikshank  v.  Janson,  2  Taunt. 
301,  11  Rev.  Rep.  584. 

95.  Hearn  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6,299,  3  Cliff.  328;  Hearn  v. 
New  England  Mut.  Mar.  Ins.  Co.,  11  Fed. 
Cas.  No.  6,301,  3  Cliff.  318;  Hearn  v.  New 
England  Mut.  Mar.  Ins.  Co.,  11  Fed.  Cas.  No. 
6,302,  4  Cliff.  200  {affirmed  in  20  Wall.  488, 
22  L.  ed.  395]. 

96.  Gookin  v.  Commercial  Mut.  Mar.  Ins. 
Co.,  12  Gray  (Mass.)  501;  Cole  v.  Union 
Mut.  Ins.  Co.,  12  Gray  (Mass.)  501,  74  Am. 
Dec.  609 ;  De  Longuemere  v.  Firemen  Ins.  Co.» 
10  Johns.  (N.  Y.)  126;  De  Longuemere  v. 
New  York  F.  Ins.  Co.,  10  Johns.  (N.  Y.) 
120;  narrower  v.  Hutchinson,  L.  R.  5  Q.  B. 
584,  10  B.  &  S.  469,  39  L.  J.  Q.  B.  229,  22 
L.  T.  Rep.  N.  S.  684;  Cockey  v.  Atkinson,  2 
B.  &  Aid.  460,  21  Rev.  Rep.  357;  Sea  Ins.  Co. 
i\  Gavin,  4  Bligh  N.  S.  578,  5  Eng.  Reprint 
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customary  understanding.^^  It  has  been  held  not  necessarily  to  include  every 
place  within  the  custom  port  of  that  name;^^  and  also  that  it  may  include  places 
in  different  custom  ports.^^  As  used  in  clauses  indicating  the  exact  place  of  com- 
mencement or  determination  of  the  risk  or  the  place  where  cargo  shall  be  loaded 
or  discharged,  it  is  understood  in  a  more  restricted  sense  and  means  that  spot 
where  it  is  usual  for  vessels  of  the  particular  class  to  load  or  discharge  their 
cargoes  at  the  port  named. ^ 

(ii)  Number  Included.  Where  the  term  "port"  is  used  in  describing  the 
voyage  or  the  termini  of  the  risk,  only  one  port  is  included  ;  ^  but  if  the  phrase  "  port 
or  ports "  is  used  in  the  policy,  it  gives  liberty  to  use  more  than  one  port.^ 

f.  "  Port  Risks,"  "  Lying  Up/'  While  Running,'*  Safely  Moored,"  Etc. 
Tiiere  are  various  expressions  used  for  the  purpose  of  indicating  tlie  voyage, 
course,  or  risk  intended  to  be  covered  or  excluded  by  the  policy,  such  as  "  port 
risks,"  ^  "  lying  up  "  ^  "  while  running,"  ^  "  safely  moored,"  etc.,  and  these  are  so 
diversified  that  it  is  not  possible  to  classify  them,  but  as  many  of  them  are 
frequently  used  their  legal  interpretation  is  given  in  the  notes.^ 


206,  2  Dow  &  CL  129,  6  Eng.  Reprint  676; 
Dalgieish  v.  Brooke,  15  East  295,  13  Rev. 
Rep.  476. 

A  neutral  port  is  implied  where  the  insur- 
ance is  made  to  a  port  or  ports  within  a  dis- 
trict of  whicli  part  is  hostile  and  part  neu- 
tral. Anonymous,  1  Chit.  53.  Compare  Gra- 
ham V.  Pennsylvania  Ins.  Co.,  10  Fed.  Cas. 
No.  5,074,  2  Wash.  113. 

97.  Mobile  Mar.  Dock,  etc.,  Ins.  Co.  v.  Mc- 
Millan, 27  Ala.  77;  Grant  v.  Lexington  F,, 
etc.,  Ins.  Co.,  5  Ind.  23^  61  Am.  Dec.  74; 
Gracie  v.  Baltimore  Mar.  Ins.  Co.,  8  Cranch 
(U.  S.)  75,  3  L.  ed.  492. 

No  port  at  place. —  Where  the  policy  was 
from  a  "  port  in  Amelia  Island "  evidence 
was  admitted  to  show  that  by  usage  it  em- 
braced adjacent  islands,  there  being  no  port 
in  Amelia  Island.  Moxon  v.  Atkins,  3  Campb. 
200,  13  Rev.  Rep.  789. 

"  While  in  port." —  In  a  policy  for  a  voyage 
and  "  while  in  port  after  arrival,"  it  was 
held  that  "in  port"  as  applied  to  Greenock 
did  not  include  the  fairway  of  the  navigable 
channel  of  the  Clyde  five  hundred  feet  off  the 
harbor  works.  Hunter  v.  Northern  Mar. 
Ins.  Co.,  13  App.  Cas.  717;  The  Afton  v. 
Northern  Mar.  Ins.  Co.,  14  Ct.  of  Sess.  Cas. 
544. 

98.  Brown  v.  Tayleur,  4  A.  &  E.  241,  Hurl. 
&  W.  578,  5  L.  J.  K.  B.  57,  5  N.  &  M.  472,  31 
E.  C.  L.  120;  Dalgleish  v.  Brooke,  15  East 
295,  13  Rev.  Rep.  476;  Payne  v.  Hutchinson, 
2  Taunt.  405  note,  11  Rev.  Rep.  620;  Con- 
stable V.  Noble,  2  Taunt.  403,  11  Rev.  Rep. 
617. 

99.  Sun  Mut.  Ins.  Co.  v.  Mississippi  Val- 
ley Transp.  Co.,  17  Fed.  919,  5  McCrary  477. 

1.  Meigs  V.  Mutual  Mar.  Ins.  Co.,  2  Cush. 
(Mass.)  439;  Dickey  v.  United  Ins.  Co.,  11 
Johns.  (N.  Y.)  358;  Meigs  v.  Sun  Mut.  Ins. 
Co.,  16  Fed.  Cas.  No.  9,396;  Simpson  v.  Pa- 
cific Mut.  Ins.  Co.,  22  Fed.  Cas.  No.  12,886, 
Holmes  136;  Samuel  v.  Royal  Exch.  Assur. 
Co.,  8  B.  &  C.  119,  6  L.  J.  K.  B.  O.  S.  315,  15 
E.  C.  L.  66 ;  Waples  v.  Eames,  2  Str.  1243. 

2.  Brown  v.  Tayleur,  4  A.  &  E.  241,  Hurl. 
&  W.  578,  5  L.  J.  K.  B.  57,  5  N.  &  M.  472,  31 
E.  C.  L.  120. 


3.  Lambert  v.  Liddard,  1  Marsh.  149,  5 
Taunt.  480,  15  Rev.  Rep.  557,  1  E.  C.  L.  249. 

Ports  of  loading  and  of  discharge. —  Where 
the  voyage  covered  by  a  policy  was  described 
as  "  at  and  from  N.  to  any  port  or  ports, 
place  or  places,  in  any  order,  on  West  Coast 
of  South  America,  and  for  thirty  days  after 
arrival  in  final  port,"  it  was  held  that  the 
policy  covered  risks  at  both  ports  of  loading 
and  ports  of  discharge  on  the  west  coast  of 
South  America,  and  was  not  limited  to  risks 
at  the  port  of  final  discharge  of  the  cargo 
from  N,  and  thirty  days  after.  Crocker  v. 
Sturge,  [1897]  1  Q.  B.  330,  8  Aspin.  208,  66 
L.  J.  Q.  B.  142,  75  L.  T.  Rep.  N.  S.  549,  45 
Wkly.  Rep.  271. 

4.  "  Port  risk." —  An  insurance  against 
"  port  risk  in  a  port "  does  not  designate 
the  particular  risks  but  rather  the  scope  of 
the  adventure,  and  covers  the  vessel  only 
while  lying  in  port  and  before  the  commence- 
ment of  any  voyage  to  points  beyond  the 
limit  of  the  port.  Nelson  v.  Sun  Mut.  Ins. 
Co.,  71  N.  Y.  453  {affirming  40  N.  Y.  Super. 
Ct.  417].  See  also  Slocovich  v.  Orient  Mut. 
Ins.  Co.,  108  N.  Y.  56,  14  N.  E.  802. 

5.  "  Lying  up." —  A  policy  on  cargo  on  a 
vessel  while  "  lying  up  "  will  cover,  although 
the  vessel  is  being  towed  in  the  harbor,  there 
being  a  liberty  for  the  vessel  to  be  towed 
from  place  to  place  in  the  port.  Dows  v. 
Howard  Ins.  Co.,  5  Rob.  (N.  Y.)  473.  See 
also  Pearson  v.  Commercial  Umon  Assur. 
Co.,  1  App.  Cas.  498,  3  Aspin.  275,  45  L.  J. 
C.  P.  761,  35  L.  T.  Rep.  N.  S.  445,  24  Wkly. 
Rep.  951. 

6.  "  While  running  on  the  Hudson  and 
East  Rivers  "  does  not  restrict  the  insurance 
to  the  time  the  vessel  is  in  motion.  St. 
Nicholas  Ins.  Co.  v.  Merchants'  Mut.  F.  &  M. 
Ins.  Co.,  11  Hun  (N.  Y.)  108  [reversed  on 
other  grounds  in  83  N.  Y.  604]. 

7.  "  Safely  moored." —  A  change  of  moor- 
ings will  not  terminate  a  policy  requiring  the 
vessel  to  be  safely  moored.  Anonymous  v. 
Wetmore,  6  Esp.  109;  Clarke  v.  Westmore 
Vetted  in  Selw.  1003]. 

8.  "  New  York  harbor "  has  been  held  to 
include  the  whole  of  a  voyage  from  Brooklyn 
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g.  Waters  To  or  From  Which  Vessel  Is  Confined  or  Excluded.  The  waters 
upon  which  the  vessel  is  to  navigate  or  is  prohibited  from  navigating  are  written 
into  the  printed  form  and  are  varied  according  to  the  nature  of  the  proposed 
adventure.  The  constructions  placed  by  the  courts  upon  some  of  these  clauses 
are  set  forth  in  the  note.^ 

7.  Duration  of  Risk  —  a.  Under  Time  Policy  —  (i)  In  General.  As  we 
before  noted,  a  time  poUcy  is  one  tliat  limits  the  duration  of  the  insurance  to  a 
specitied  period  of  time.  The  loss  must  therefore  occur  during  the  time  named.^^ 
If  the  policy  is  antedated  it  will  cover  the  subject-matter  from  its  date     lost  or 


to  Tanytown.  Petrie  v.  Phenix  Ins.  Co.,  132 
N.  Y.  137,  30  N.  E.  380. 

"  While  at  wreck." —  A  pohcy  on  four 
pumps  "  at  and  from  Ardrossan  to  the 
'  Alexandra  '  steamer  ashore  in  the  neigh- 
borhood of  Drogheda,  and  while  there  en- 
gaged at  the  wreck  and  until  again  returned 
to  Ardrossan  by  the  '  Sea  Mew '  salvage 
steamer,  beginning  the  risk  from  the  loading 
on  board  the  said  ship  and  (or)  wreck,  in- 
cluding all  risk  of  craft  and  for  boats  to  and 
from  the  vessel  and  while  at  the  wreck,"  was 
held  not  to  include  the  risks  while  the  pumps 
were  on  board  the  wreck  on  a  voyage  to  Bel- 
fast, a  port  of  safety.  Wingate  v.  Foster,  3 
Q.  B.  D.  582,  3  Aspin.  598,  47  L.  J.  Q.  B. 
525,  38  L.  T.  Rep.  N.  S.  737,  26  Wkly.  Rep. 
650.  See  also  Difiori  v.  Adams,  Cab.  &  E. 
228. 

"  While  at  anchor  "  will  not  cover  a  vessel 
where  it  has  been  beached  and  her  plugs 
taken  out  so  as  to  permit  the  water  to  run 
in  and  out,  and  which,  to  prevent  her  mov- 
ing, is  fastened  by  iron  rails  to  the  bow  and 
to  one  side  of  her  stern  and  to  her  anchor  on 
the  other.  Reid  v.  Lancaster  F.  Ins.  Co.,  19 
Hun  (N.  Y.)  284  {affirmed  in  90  N.  Y.  382]. 

'*  Coasting  trade." —  A  ship  whilst  on  a 
voyage  from  Sunderland  to  Bordeaux  is  not 
employed  in  the  "  coasting  trade."  Harvey 
V.  Beckwirth,  2  Hem.  &  M.  429,  10  Jur.  N.  S. 
577,  10  L.  T.  Rep.  N,  S.  032,  4  New  Rep. 
255,  12  Wkly.  Rep.  890. 

9.  Atlantic  ocean  and  Atlantic  coast. — 
Under  a  policy  covering  a  tug  while  navigat- 
ing "  all  inland  and  Atlantic  coast  waters  of 
the  United  States,"  the  tug  is  covered  while 
off  Charleston  bay  and  one  and  a  half  miles 
from  the  nearest  mainland.  The  vessel  is 
net  confined  to  inland  waters  under  such 
clause.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Knicker- 
bocker Steam  Towage  Co.,  93  Fed.  931,  36 
C.  C.  A.  19.  "To  navigate  the  Atlantic 
ocean "  coupled  with  a  warranty  not  to  use 
ports  in  eastern  Mexico,  Texas,  or  Y^ucatan, 
will  cover  a  vessel,  whose  home  port  is  New 
Orleans,  while  in  the  Gulf  of  Mexico  on  a 
voyage  from  New  Orleans  to  Liverpool.  Mer- 
chants' Mut.  Ins.  Co.  V.  Allen,  121  U.  S.  67, 
7  S.  Ct.  821,  30  L.  ed.  858.  But  in  New 
Haven  Steam  Saw-Mill  Co.  v.  Security  Ins. 
Co.,  7  Fed.  847,  the  "  Atlantic  coast "  was 
held  to  mean  the  coast  of  the  Atlantic  ocean 
and  not  the  Gulf  of  Mexico.  Compare  infra, 
this  note. 

Inland  waters  are  canals,  lakes,  streams, 
rivers,  watercourses,  inlets,  bays,  etc.,  and 


arms  of  the  sea  between  projections  of  land. 
The  Atlantic  ocean  beyond  Sandy  Hook  is  not 
within  the  inland  waters  of  the  United 
States.  Cogswell  v.  Chubb,  1  N.  Y.  App. 
Div.  93,  36  N.  Y.  Suppl.  1076  [affirmed  in 
157  N.  Y.  709,  53  N.  E.  1124].  The  waters 
of  the  Atlantic  ocean  off  Coney  Island  are 
"  inland  waters."  Fulton  f.  Insurance  Co. 
of  North  America,  136  Fed.  182,  69  C.  C.  A. 
198  [reversing  127  Fed.  413]. 

"  No  St.  Lawrence  "  is  a  prohibition  against 
the  whole  St,  LaAvrence  navigation,  both 
gulf  and  river.  .  Birrell  v.  Dryer,  9  App.  Cas. 
345,  5  Aspin.  207,  51  L.  T.  Rep.  N.  S.  130. 

The  "  North  River  "  does  not  include  tribu- 
taries of  the  Hudson  river  in  the  state  of 
New  Y'ork.  Hastorf  v.  Greenwich  Ins.  Co., 
132  Fed.  122. 

The  Gulf  of  Mexico  is  a  part  of  the  Atlan- 
tic ocean.  The  Orient,  16  Fed.  916,  4  Woods 
255  [affirmed  in  121  U.  S.  67,  7  S.  Ct.  821, 
30  L.  ed.  858].    Compare  supra,  this  note. 

"  New  Haven  Harbor  and  adjacent  inland 
waters "  does  not  apply  to  Bridgeport  har- 
bor seventeen  miles  from  New  Haven  harbor. 
Kirk  V.  Home  Ins.  Co.,  92  N.  Y.  App.  Div. 
26,  80  N.  Y.  Suppl.  980. 

"  Off-shore." —  A  bridge  pier  is  not  "  off'- 
shore  "  within  the  meaning  of  a  clause  pro- 
hibiting the  loading  of  cargo  off-shore.  John- 
son V.  Northwestern  Nat.  Ins.  Co.,  39  Vvis.  87. 

10.  Melcher  r.  Ocean  Ins.  Co.,  59  Me.  217; 
Pitt  V.  Phenix  Ins.  Co.,  10  Daly  (N.  Y.) 
281 ;  Howell  v.  Protection  Ins.  Co.,  7  Ohio 
284;  Howell  f.  Cincinnati  Ins.  Co.,  7  Ohio 
276. 

Difference  in  time  between  place  of  con- 
tract and  place  of  loss. —  Where  a  vessel  was 
lost  on  the  day  the  policy  expired,  and  the 
time  of  the  place  of  loss  and  of  the  place  of 
contract  differed  on  account  of  the  difference 
of  their  longitude,  so  that  the  loss  occurred 
before  noon  by  the  time  of  the  place  where 
the  contract  was  made,  and  after  noon  by  the 
time  of  the  place  of  the  loss,  it  was  held  that 
the  time  must  be  reckoned  according  to  the 
longitude  of  the  place  where  the  contract  was 
made  and  to  be  performed.  Walker  v.  Pro 
tection  Ins.  Co.,  29  Me.  317. 

Continuation  of  time  policy  by  separate 
voyage  policy. —  Where  a  policy  insured  a 
vessel  for  a  specified  time  for  a  particular 
voyage  outward,  and  after  the  voyage  was 
made,  but  before  the  time  had  expired,  the 
same  underwriter  insured  the  vessel  for  the 
return  voyage  by  a  certificate  made  "  under 
and  subject  to  the  conditions  "  of  the  exist- 
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not  lost,"  although  that  clause  is  not  inserted.^^  In  the  absence  of  any  clause 
continuing  the  insurance  it  is  immaterial  where  the  vessel  is  at  the  termination  of 
the  period  insured. 

(ii)  Vessel  "At  Sea  Continuance  "  to  Pout  of  Destination.''^  It  is, 
however,  frequently  provided  that  if  the  vessel  is  "at  sea"  at  the  termination  of 
tlie  stated  period,  the  risk  shall  continue  until  arrival  at  her  "  port  of  destination." 
The  phrase  "at  sea"  as  here  used  means  that  period  while  the  vessel  is  on  her 
voyage  and  not  lying  in  port.^'^  If,  however,  she  has  quit  her  moorings  in  com- 
plete readiness  for  sea  or  has  in  any  way  commenced  her  voyage,  although  still 
within  the  confines  of  the  port,  she  is  considered  "  at  sea."  It  does  not  have 
the  effect  of  continuing  the  insurance  where  the  vessel  is  lying  in  a  foreign  port,^^ 
unless  she  is  there  involuntarily  as  from  stress  of  weatlier,  capture,  or  detention. 
The  "  port  of  destination  "  as  used  in  this  connection  does  not  mean  the  ultimate 
destination  of  the  vessel,  but  the  following  destined  port  in  the  course  of  the 
voyage.^"^ 

b.  Under  Voyage  Policy  —  (i)  On  Ship —  (a)  At  and  From.''''  In  a  voyage 
policy  upon  a  vessel,  the  time  at  which  the  policy  is  to  become  operative  is 
usually  designated  as  "at  and  from"  a  specified  port.  The  construction  of  this 
designation  depends  upon  the  situation  of  the  parties  at  the  time  the  policy  is 
underwritten.^^  If  the  vessel,  when  the  policy  is  underwritten,  is  not  at  the 
port  designated  the  policy  attaches  from  her  first  arrival  there    in  good  physical 


ing  policV;,  it  was  held  in  an  action  on  the 
policy  that  no  liability  accrued  for  a  los3 
occurring  after  the  time  specified  in  the 
original  policy,  but  before  the  commencement 
of  the  return  voyage.  Pitt  f.  Phenix  Ins.  Co., 
10  Daly  (N.  Y.)  281. 

Extension  of  time;  transhipment  of  goods. 
—  Where  a  policy  is  limited  to  forty  days, 
the  time  consumed  in  making,  with  the  writ- 
ten consent  of  the  insurers,  a  transhipment 
of  the  insured  goods  from  an  unseaworthy 
craft,  is  not  to  be  counted  therein.  Plant  v. 
Eufaula  Home  Ins.  Co.,  41  Ga.  130. 

Freight  may  be  insured  by  a  time  policy, 
although  for  a  period  short  of  the  time  neces- 
sary to  complete  the  voyage  on  which  such 
freight  is  to  be  earned.  Michael  v.  Gillespv, 
2  C.  B.  N.  S.  627,  3  Jur.  N.  S.  1219,  26  L.  J. 
C.  P.  306,  89  E.  C.  L.  627.  But  an  insurance 
on  freight  for  a  specified  period  will  not 
cover  a  loss  resulting  from  the  cancellation 
of  a  charter-party  after  such  period  because 
of  injuries  received  to  the  vessel  during  the 
life  of  the  policy.  Hough  v.  Head,  5  Aspin. 
505,  55  L.  J.  Q.  B.  43,  53  L.  T.  Rep.  N.  S. 
809,  34  Wkly.  Rep.  160.  See  also  Lincoln  v. 
Boston  Mar.  Ins.  Co.,  159  Mass.  337,  34  N.  E. 
456. 

11.  Folsom  V.  Mercantile  Mut.  Ins.  Co.,  9 
Fed.  Cas.  No.  4,902,  8  Blatchf.  170  [affirmed 
in  18  Wall.  237,  21  L.  ed.  827]. 

12.  Melcher  v.  Ocean  Ins.  Co.,  59  Me.  217. 

13.  Bowen  v.  Hope  Ins.  Co.,  20  Pick. 
(Mass.)  275,  32  Am.  Dec.  213;  American 
Ins.  Co.  V.  Hutton,  24  Wend.  (N.  Y.)  330 
[affirmed  in  7  Hill  321]. 

14.  Bowen  v.  Hope  Ins.  Co.,  20  Pick. 
(Mass.)  275,  .32  Am.  Dec.  213;  Union  Ins.  Co. 
V.  Tysen,  3  Hill  (N.  Y.)  118. 

15.  See  Washington  Ins.  Co.  v.  White,  103 
Mass.  238,  4  Am.  Rep.  543. 

16.  Wood  V.  New  England  Mar.  Ins.  Co., 
14  Mass.  31,  7  Am.  Dec.  182. 
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A  detention  for  repairs  at  a  loading  port 
will  not  extend  the  policy  under  the  above 
clause.  Hutton  v.  American  Ins.  Co.,  7  Hill 
(N.  Y.)  321. 

17.  Wales  v.  China  Mut.  Ins.  Co.,  8  Allen 
(Mass.)  380;  Cole  f.  Commercial  Mut.  Mar. 
Ins.  Co.,  12  Gray  (Mass.)  519  note;  Cole  v. 
Union  Mut.  Ins.  Co.,  12  Gray  (Mass.)  501, 
74  Am.  Dec.  609 ;  Hutton  u.  American  Ins. 
Co.,  7  Hill  (N.  Y.)  321. 

Where  port  of  destination  is  specified. —  An 
insurance  for  twelve  months,  with  liberty  of 
the  globe,  and,  if  at  sea  at  the  expiration  of 
that  time  to  continue  until  "  arrival  at  port 
of  destination  in  the  United  States,"  was 
held  to  terminate  at  the  expiration  of  the 
twelve  months  unless  the  vessel  Avas  at  sea 
and  on  a  voyage  to  her  port  of  destination  in 
the  United  States.  Eyre  v.  Marine  Ins.  Co., 
6  Whart.  (Pa.)  247.  A  vessel  insured  till 
her  return  to  Boston,  not  exceeding  two 
years,  sailed  from  a  foreign  port  for  Boston, 
and,  on  arriving  in  the  bay  below  the  harbor 
within  the  two  years,  was  ordered  by  the 
owner  to  put  into  Salem  to  be  repaired,  and 
she  did  so.  It  was  held  that  the  risk  did  not 
terminate  on  her  arrival  at  Salem.  Ellery  v. 
New  England  Ins.  Co.,  8  Pick.  (Mass.)  14. 

18.  Seamans  v.  Loring,  21  Fed.  Cas.  No. 
12,583,  1  Mason  127. 

"  At  and  from  "  an  island. —  A  policy  of 
insurance  on  a  vessel  "  at  and  from "  an 
island  protects  her  in  sailing  from  port  to 
port  of  the  island  to  take  in  her  cargo. 
Dickey  v.  Baltimore  Ins.  Co.,  7  branch  (U.  S.) 
327,  3  L.  ed.  360. 

19.  Patrick  v.  Ludlow,  3  Johns.  Cas.  (N.  Y.) 
10,  2  Am.  Dec.  130;  Garrigues  v.  Coxe,  1 
Binn.  (Pa.)  592,  2  Am.  Dec.  493;  Seamans 
V.  Loring,  21  Fed.  Cas.  No.  12,583,  1  Mason 
127 ;  Haughton  v.  Empire  Mar.  Ins.  Co., 
K  R.  1  Exch.  206,  4  H.  &  C.  41,  12  Jur.  N.  S, 
376,  35  L.  J.  Exch.  117,  15  L.  T.  Rep.  N.  S. 
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safety.^*^  But  wliere  she  is  at  the  designated  port  at  the  time  the  contract  of 
insurance  is  made  the  pohcj  takes  effect  from  its  date,^^  except  that  when  the 
vessel  has  been  long  lying  in  port  without  reference  to  any  particular  voyage  it 
attaches  from  the  time  preparations  for  the  voyage  are  begun  and  covers  the 
vessel  during  its  continuance  in  port  preparing  for  the  voyage.-'^ 

(b)  Erom  "  Sailing  Etc.  Where  the  insurance  is  from"  a  port, 
the  risk  attaches  only  from  the  time  the  vessel  sails  in  complete  readiness  for  the 
voyage  and  does  not  cover  any  risk  "  at "  the  designated  port.^^  And  where  a 
policy  is  made  with  reference"^  to  the  time  of  saihng,  the  vessel  is  considered  as 
having  sailed  from  the  time  she  is  unmoored  and  got  under  way  in  complete 
preparation  for  the  voyage    with  intent  to  proceed  directly  on  her  voyagc.^^ 

(c)  J^?,"  Arrives]^^  Etc.  The  risk  on  a  vessel  under  a  pohcy  "to"  a 
place,  without  any  provision  as  to  her  safety  there,  continues  until  the  vessel  is 
safely  moored  at  the  designated  port  in  the  usual  place  and  manner ;  ^'  and  where 
the  policy  is  to  cover  un'til  the  vessel  "  gets  into  "  or  "  arrives  "  at  a  specified 
port  it  is  interpreted  in  the  same  way.^^ 


80,  14  Wkly.  Rep.  645;  Chitty  v.  Sehvyn,  2 
Atk.  359,  2G  Eng.  Reprint  G17;  Motteux  v. 
London  Assur.  Co.,  1  Atk.  545,  26  Eng.  Re- 
print 343;  Hull  v.  Cooper,  14  East  479,  13 
Rev.  Rep.  287. 

Risk  attaches  as  soon  as  vessel  is  within 
natural  boundaries  of  port. —  Haiigliton  v. 
Empire  Mar.  Ins.  Co..  L.  R.  1  Exch.  206,  4 
H.  &  C.  41,  12  Jur.  N.  S.  376,  35  L.  J.  Exeh. 
117,  15  L.  T.  Rep.  N.  S.  80,  14  Wkly.  Rep. 
645. 

"Beginning  from  the  loading." — Where  a 
ship  was  insured  at  and  from  a  port  be- 
ginning the  adventure  from  the  loading,*' 
and  the  vessel  sailed  without  procuring  a 
cargo  at  such  port,  the  risk  was  held  to  have 
attached.    Lambert  v.  Liddard,  1  Marsh.  149, 

5  Taunt.  480,  15  Rev.  Rep.  557,  1  E.  C.  L. 
249. 

"  At  and  from  "  imports  that  the  vessel  is 
at  the  port  named  or  will  shortly  arrive.  De 
Wolf  V.  Archangel  Maritime  Bank,  etc.,  Co., 
L.  R.  9  Q.  B.  451,  2  Aspin.  273,  43  L.  J.  Q.  B. 
147,  39  L.  T.  Rep.  N.  S.  605,  22  Wkly.  Rep. 
801;  Hull  V.  Cooper,  14  East  479,  13  Rev. 
Rep.  287. 

20.  Snyder  v.  Atlantic  Mut.  Ins.  Co.,  95 
N.  Y.  196,  47  Am.  Rep.  29;  Haughton  r. 
Empire  Mar.  Ins.  Co.,  L.  R.  1  Exch.  206,  4 
H.  &  C.  41,  12  Jur.  N.  S.  376,  35  L.  J.  Exch. 
117,  15  L.  T.  Rep.  N.  S.  80,  14  Wkly.  Rep. 
645;  Bell  r.  Bell,  2  Campb.  475,  11  Rev.  Rep. 
769. 

Danger  of  condemnation  at  the  time  of  ar- 
rival does  not  prevent  the  policy  from  attach- 
ing. Bell  V.  Bell,  2  Campb.  475,  11  Rev.  Rep. 
769. 

21.  Hendricks  v.  Commercial  Ins.  Co.,  8 
Johns.  (N,  Y. )  1;  Kemble  v.  Bowne,  1  Cai. 
(N.  Y.)  75;  Seamans  v.  Loring,  21  Fed.  Cas. 
No.  12,583,  1  Mason  127 ;  Palmer  v.  Marshall, 
8  Bing.  79,  317,  1  L.  J.  C.  P.  19,  1  Moore 

6  S.  161,  454,  21  E.  C.  L.  453,  559. 
Change  of  ownership  in  port. —  If  the  as- 
sured becomes  owner  while  the  vessel  is  lying 
in  port  the  policy  does  not  attach  until  his 
ownership  commences.  Seamans  v.  Loring, 
21  Fed.  Cas.  No.  12,583,  1  Mason  127. 

22.  Snyder  v.  Atlantic  Mut.  Ins.  Co.,  95 


N.  Y".  I9G,  47  Am.  Rep.  29;  Smith  v.  Stein- 
bach,  2  Cai.  Cas.  (N.  Y.)  158;  Seamans  v. 
Loring,  21  Fed.  Cas.  No.  12,583,  1  Mason  127; 
Chitty  V.  Sehvyn,  2  Atk.  359,  26  Eng.  Reprint 
617. 

23.  Snyder  v.  Atlantic  Mut.  Ins.  Co.,  95 
N.  Y.  196,  47  Am.  Rep.  29;  Warre  v.  Miller, 
4  B.  &  C.  538,  10  E.  C.  L.  693,  1  C.  &  P.  237, 
12  E.  C.  L.  143,  7  D.  (fc  R.  1,  4  L.  J.  K.  B. 
O.  S.  8;  Rotch  v.  Edie,  0  T.  R.  413,  3  Rev. 
Rep.  222. 

24.  ]\Iosher  v.  Providence  Washington  Ins. 
Co.,  12  Misc.  (N.  Y.)  104,  33  N.  Y.  Suppl. 
85;  Bell  v.  Marine  Ins.  Co.,  8  Serg.  &  R.  (Pa.) 
98-  See  also  Mev  v.  South  Carolina  Ins.  Co., 
3  Brev.  (S.  C.)  329. 

25.  Union  Ins.  Co.  v.  Tysen,  3  Hill  (N.  Y.) 
118;  Sea  Ins.  Co.  v.  Blogg,  [1898]  2  Q.  B. 
398,  8  Aspin.  412,  67  L.  J.  Q.  B.  757,  78 
L.  T.  Rep.  N.  S.  785,  47  Wkly.  Rep.  71  [af- 
firming [1898]  1  Q.  B.  27,  67  L.  J.  Q.  B. 
22];  Ridsdale  r.  Newnham,  4  Campb.  Ill,  3 
M.  &  S.  456,  15  Rev.  Rep.  327. 

Departure  imports  an  effectual  leaving  be- 
hind of  the  place.  Union  Ins.  Co.  f.  Tysen, 
3  Hill  (N.  Y.)  118. 

28.  Dennis  r.  Ludlow,  2  Cai.  (N.  Y.)  Hi; 
Sea  Ins.  Co.  v.  Blogg,  [1898]  2  Q.  B.  398,  8 
Aspin.  412,  67  L.  J.  Q.  B.  757,  78  L.  T.  Rep. 
N.  S.  785,  47  Wkly.  Rep.  71  [affirming  [1898] 
1  Q.  B.  27,  67  L.  J.  Q.  B.  22]. 

27.  Zacharie  v.  Orleans  Ins.  Co.,  5  Mart. 
N.  S.  (La.)  637;  Stone  v.  Ocean  Mar.  Ins. 
Co.,  1  Ex.  D.  81,  3  Aspin.  152,  45  L.  J.  Exch. 
361,  34  L.  T.  Rep.  N.  S.  490,  24  Wkly.  Rep. 
55;  Anonymous,  Skin.  243.  See  also  Grant 
V.  Lexington  Fire,  etc.,  Ins.  Co.,  5  Ind.  23,  61 
Am.  Dec.  74. 

To  a  port  "  and  a  market "  covers  the  ves- 
sel while  going  from  port  to  port  to  dispose 
of  her  cargo.  Maxwell  v.  Robinson,  1  Johns. 
(N.  Y.)  333. 

Until  ship  discharged.— A  policy  to  run 
until  the  ship  shall  be  discharged  does  not 
terminate  until  she  is  unloaded.  Anony- 
mous, Skin.  243. 

28.  Meigs  v.  Mutual  Mar.  Ins.  Co.,  2  Cush. 
(Mass.)  439;  Coolidge  v.  Gray,  8  Mass.  527; 
Simpson  v.  Pacific  Mut.  Ins.  Co.,  22  Fed.  Cas. 
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(d)  "  Port  of  DlsGharge^''  "  Final  Port  of  Dk charge^''  Etc.  It  is  tlie 
getieral  rule  that  a  policy  to  "a  port  of  discharge"  terminates  at  tlie  first  port 
at  which  caro:o  is  discharged .^^  But  where  the  terminus  ad  quern  is  described  as 
"  port  or  ports  of  discharge"  the  risk  coutiiiiies  until  arrival  at  the  port  where  the 
cargo  is  substantially  discharged."^    And  where  the  insurance  is  to  the  ^'  last"  or 

final "  port  of  discharge  the  underwriters  are  liable  until  the  arrival  at  the  port 
where  the  cargo  is  finally  discharged. 

(e)  Until  Moored  in  Good  Safety^  It  is  usual  to  continue  the  risk  until 
the  vessel  is  "  moored  in.  good  safety "  for  a  sp)ecified  period.  The  place  of 
mooring,  within  the  meaning  of  this  clause,  is  that  place  where  the  vessel  is  to  be 
discharged,  and  a  mooring  at  any  other  place  for  any  other  purpose  is  not  to  be 
considered.^'^  "  Good  safety"  requires  that  tlie  vessel  be  in  good  physical  safety 
as  distinguished  from  a  vessel  mooring  in  a  sinking  condition  or  as  a  mere 
wreck  but  the  vessel  may  be  in  good  safety,  although  she  is  damaged  or  has 
lost  an  anchor  or  is  in  hazard  of  loss.^*  The  designated  period  mentioned  in  the 
policy  as  to  the  duration  of  the  risk  after  the  vessel  is  moored  in  good  safety 
Commences  to  run  from  the  time  of  day  the  ship  is  safely  moored  and  the  number 
of  days  is  to  be  taken  as  periods  of  twenty-four  hours  running  from  such  time.^^ 


No.  12,886,  Holmes  136;  Kellner  v.  Le  Mes- 
urier,  4  East  396,  1  Smith  K.  B.  72,  7  Rev. 
Rep.  581. 

Arrival  in  possession  of  enemy  is  not  an 

arrival.  Aguilar  X).  Rodgers,  7  T.  R.  421,  4 
Rev.  Rep.  478. 

29.  Bramhall  v.  Sun  Mut.  Ins.  Co.,  104 
Mass.  510,  6  Am.  Rep.  261;  Fay  v.  Alliance 
Ins.  Co.,  16  Gray  (Mass.)  455;  Whitwell  v. 
Harrison,  2  Exeh.  127,  18  L.  J.  Exch.  465. 

The  port  of  arrival  is  not  the  port  of  dis- 
charge unless  cargo  is  in  fact  there  dis- 
charged. King  x>.  Hartford  Ins.  Co.,  1  Conn. 
333 ;  Lapham  v.  Atlas  Ins.  Co.,  24  Pick. 
(Mass.)  1;  Coolidge  v.  Gray,  8  Mass.  527. 
The  necessary  discharge  of  part  of  the  cargo 
at  the  port  of  arrival  for  the  purpose  of 
lightening  the  ship  or  saving  cargo  does  not 
terminate  the  risk.  Sage  v.  Middletown  Ins. 
Co.,  1  Conn.  239;  King  r.  Middletown  Ins. 
Co.,  1  Conn.  184. 

30.  Bramhall  v.  Sun  Mut.  Ins.  Co.,  104 
Mass.  510,  6  Am.  Rep.  261;  Upton  v.  Salem 
Commercial  Ins.  Co.,  8  Mete.  (Mass.)  605. 

31.  Moore  v.  Taylor,  1  A.  &  E.  25,  3  L.  J. 
K.  B.  132,  3  N.  &  M.  406,  28  E.  C.  L.  37; 
Moffat  v.  Ward  [cited  in  Preston  v.  Green- 
wood, 4  Dougl.  28,  31,  26  E.  C.  L.  320].  A 
policy  "  at  and  from  iSTewcastle  N.  S.  W.,  to 
any  port  or  ports  place  or  places  in  any  order 
on  West  Coast  of  South  America  and  for 
thirty  days  after  arrival  in  final  port  how- 
ever employed,"  covers  risks  at  both  ports  of 
loading  and  ports  of  discharge  on  the  west 
coast  of  South  America,  and  is  not  limited  to 
risks  at  the  port  of  final  discharge  of  the 
cargo  from  N  and  thirty  days  after.  Crocker 
V.  Sturge,  [1897]  1  Q.  B.  330,  8  Aspin.  208, 
66  L.  J.  Q.  B.  142,  75  L.  T.  Rep.  N.  S.  549, 
45  Wkly.  Rep.  271. 

Where  the  last  intended  port  is  inacces- 
sible by  reason  of  being  in  the  hands  of  the 
enemy,  the  last  preceding  port  is  to  be  con- 
sidered the  final  port.  Brown  v.  Vigne,  12 
East  283,  11  Rev.  Rep.  375. 

32.  Dickey  v.  United  Ins.  Co.^  11  Johns. 
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(N.  Y.)  358;  Simpson  i:  Pacific  Mut.  Ins. 
Co.,  22  Fed.  Cas.  No.  12,886,  Holmes  136; 
Samuel  v.  Royal  Exch.  Assur,  Co.,  8  B.  &  C. 
119,  6  L.  J.  K.  B.  0.  S.  315,  15  E.  C.  L.  66; 
Waples  V.  Eames,  2  Str.  1243. 

Intention  to  finish  discharging  at  another 
place  will  not  extend  the  life  of  the  risk 
after  the  vessel  has  been  moored  for  the 
designated  period  at  the  first  place  of  dis- 
charge. Bramhall  v.  Sun  Mut.  Ins.  Co.,  104 
Mass.  510,  6  Am.  Rep.  261;  Whitwell  v. 
Harrison,  2  Exch.  127,  18  L.  J.  Exeh. 
465. 

33.  Lidgett  V.  Secretan,  L.  R.  5  C.  P.  190, 
39  L.  J.  C.  P.  196,  22  L.  T.  Rep.  N.  S.  272, 
IS  Wkly.  Rep.  692;  Shawe  v.  Felton,  2  East 
109. 

A  vessel  taken  under  an  embargo,  although 
not  actually  reduced  to  physical  possession 
of  the  captors,  is  not  in  safety.  Minnett  v. 
Anderson,  Peake  N.  P.  211.  See  also  Hor- 
neyer  v.  Lushington,  3  Campb.  85,  15  East 
46,  13  Rev.  Rep.  759. 

34.  Bill  V.  Mason,  6  Mass.  313;  Murden  v. 
South  Carolina  Ins.  Co.,  1  Mill  (S.  C.)  200: 
Lidgett  V.  Secretan,  L.  R.  5  C.  P.  190,  39 
L.  J.  C.  P.  196,  22  L.  T.  Rep.  N.  S.  272,  18 
Wkly.  Rep.  692. 

Liable  to  seizure. —  Where  barratry,  al- 
though insured  against  and  resulting  in  the 
vessel's  condemnation,  is  committed  by  smug 
gling  prohibited  goods  seized  on  her  arrival, 
but  not  until  more  than  twenty-four  hours 
after  mooring,  the  insurers  are  not  liable,  the 
loss  being  neither  inchoate  nor  final  by  any 
proceeding  touching  the  vessel  prior  to  her 
being  moored  twenty-four  hours.  Mariatigui 
v.  Louisiana  Ins.  Co.,  8  La.  65,  28  Am.  Dec. 
129.    See  also  Lockyer  v.  Ofiley,  1  T.  R.  252, 

I  Rev.  Rep.  194. 

35.  Cornfoot  v.  Roval  Exch.  Assur.  Corp., 
[1904]  1  K.  B.  40,  9  Aspin.  489,  9  Com.  Cas. 
80,  73  L.  J.  K.  B.  22,  89  L.  T.  Rep.  N.  S.  490, 
20  T.  L.  R.  34,  52  Wkly.  Rep.  49 ;  Mercantile 
Mar.  Ins.  Co.  f.  Titherington,  5  B.  &  S.  765, 

II  Jur.  N.  S.  62,  34  L.  J.  Q.  B.  11,  11  L.  T. 
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(f)  Terininatioiihij  Clo slag  of  Navigation.  Policies  on  vessels  navigating 
inland  waters  sometimes  contain  a  provision  that  the  risk  shall  cease  if  in  conse- 
quence of  ice  or  the  closing  of  navigation  the  voyage  cannot  be  finished  the  same 
season.  Under  this  clause  mere  delay  by  ice  will  not  amount  to  a  stoppage  of 
the  voyage.^^ 

(ri)  Qy^  Cargo  —  (a)  "  At  and  Fromr  A  policy  on  goods  "  from  "  or  at 
and  from,"  a  particular  port  commences  when  the  goods  are  placed  on  board  the 
vessel,^^  and  does  not  cover  goods  while  in  warehouse  or  while  on  the  wharf 
waiting  to  be  laden.^^  But  if  it  is  customary  to  carry  the  cargo  in  boats  or 
lighters  from  the  shore  to  the  ship  for  loading,  the  policy  will  connnence  from 
the  placing  of  the  goods  on  board  such  craft.^^ 

(b)  "  Until  Safely  landed^  Usually  the  risk  on  goods  is  continued  by  the 
policy  "until  safely  landed."  Under  this  clause  the  risk  terminates  with  the  safe 
landing  of  the  goods  at  the  usual  place  of  delivery covering  while  on  craft  upon 
which  it  is  customary  to  tranship  the  goods  from  the  ship  to  the  shore.^^  A 
delivery  to  the  consignee  is  not  necessar}^^^  The  risk  terminates  upon  each  parcel 
as  it  is  landed.'*^  If  the  consignee  receives  the  goods  before  they  have  been 
actually  landed,  as  where  he  uses  his  own  lighters  to  convey  the  goods  from  the 


Rep.  N.  S.  340,  13  ^Ykly.  Rep.  141,  117  E.  C. 
L.  7G5. 

36.  Delahunt  v.  JEin^i  Ins.  Co.,  97  N.  Y. 
537  [affirming  26  Hun  G68]  ;  Sherwood  v. 
Mercantile  Mut.  Ins.  Co.,  66  X.  Y.  630.  See 
also  Brown  v.  St.  Nicholas  Ins.  Co.,  61  N.  Y. 
332. 

S7.  Alabama. —  Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  31  Ala.  711. 

.Maryland. —  ]Maryland  Ins.  Co.  v.  Bossiere, 
9  Gill  &  J.  121. 

Xew  York. —  Patrick  v.  Ludlow,  3  Johns. 
Cas.  10,  2  Am.  Dec.  130. 

Ohio. —  Hicks  v.  Merchants',  etc.,  Ins.  Co., 
I  Ohio  Dec.  (Reprint)  374,  8  West.  L.  J. 
416. 

United  States. —  The  Liscard,  56  Fed.  44 
[affirmed  in  68  Fed.  247,  15  C.  C.  A.  379  (af- 
firmed in  167  U.  S.  149,  17  S.  Ct.  785,  42 
L.  ed.  113)1. 

The  whole  of  the  cargo  insured  need  not  be 
on  board  in  order  that  the  risk  shall  attach, 
but  the  risk  will  commence  on  such  portion  as 
is  on  board  as  soon  as  it  is  laden.  Colonial 
Ins.  Co.  V.  Adelaide  Mar.  Ins.  Co.,  12  App. 
Cas.  128,  6  Aspin.  94,  56  L.  J.  P.  C.  19, 
56  L.  T.  Rep.  N.  S.  173,  35  Wkly.  Rep. 
636. 

38.  Smith  v.  Mobile  Nav.,  etc.,  Ins.  Co.,  30 
Ala.  167;  Cottam  v.  Mechanics',  etc.,  Ins.  Co., 
40  La.  Ann.  259,  4  So.  510;  Australian  Agri- 
cultural Co.  V.  Saunders,  L.  R.  10  C.  P.  608, 
3  Aspin.  63,  44  L.  J.  C.  P.  391,  33  L.  T.  Rep. 
N.  S.  447. 

39.  Parsons  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  6  Mass.  197,  4  Am.  Dec.  115;  Coggeshall 
V.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  283. 

40.  Mobile  Mar.  Dock,  etc.,  Ins.  Co.  v.  Mc- 
Millan, 27  Ala.  77,  31  Ala.  711;  Osacar  v. 
Louisiana  State  Ins.  Co.,  5  Mart.  N.  S.  (La.) 
386;  Gracie  v.  Marine  Ins.  Co.,  8  Cranch 
(U.  S.)  75,  3  L.  ed.  492;  Brown  v.  Carstairs, 
3  Campb.  161;  Harrison  v.  Ellis,  7  E.  &  B. 
465,  3  Jur.  N.  S.  908,  26  L.  J.  Q.  B.  239,  5 
Wkly.  Rep.  494,  90  E.  C.  L.  465. 

Inland  insurance;  goods  "in  transit." — An 
insurance  on  oil  in  tank  cars  in  transit,  made 


upon  the  usual  cargo  form  of  marine  insur- 
ance policy,  terminates  upon  the  cars  being 
placed  alongside  the  consignee's  warehouse 
upon  its  private  siding.  Crew-Levick  Co.  v. 
British,  etc..  Mar.  Ins.  Co.,  103  Fed.  48,  43 
C.  C.  A.  107. 

41.  Parsons  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  6  Mass.  197,  4  Am.  Dec.  115;  Stewart 
V.  Bell,  5  B.  &  Aid.  238,  24  Rev.  Rep.  342, 
7  E.  C.  L.  136. 

Risk  of  craft  till  goods  landed;  tranship- 
ment from  lighters  into  export  vessel. —  A 
policy  of  insurance  on  goods  which  includes 
"  all  risk  of  craft  until  the  goods  are  dis- 
charged and  safely  landed "  does  not  cover 
the  risk  to  the  goods  while  waiting  on  lighters 
at  the  port  of  delivery  for  transhipment  into 
an  export  vessel.  Houlder  v.  Merchants'  Mar. 
Ins.  Co.,  17  Q.  B.  D.  354,  6  Aspin.  '12,  55 
L.  J.  Q.  B.  420,  55  L.  T.  Rep.  N.  S.  244,  34 
Wkly.  Rep.  673. 

42.  Mobile  Mar.  Dock,  etc.,  Ins.  Co.  v.  Mc- 
Millan. 27  Ala.  77;  Mansur  v.  New  England 
Mut.  Mar.  Ins.  Co.,  12  Gray  (Mass.)  520; 
Beddall  v.  British,  etc..  Mar.  Ins.  Co.,  143 
N.  Y.  94,  37  N.  E.  613;  Brown  v.  Carstairs,  3 
Campb.  161. 

Landed  and  buried. —  Dollars  landed  by  the 
crew  from  a  wrecked  vessel  and  buried,  but 
afterward  stolen,  are  not  landed  in  "  good 
safetv."  Bridge  v.  Niagara  Ins.  Co.,  1  Hall 
(N.  Y.)  423. 

43.  Mobile  Mar.  Dock,  etc.,  Ins.  Co.  i;.  Mc- 
Millan, 27  Ala.  77;  Mansur  v.  New  England 
Mut.  Mar.  Ins.  Co.,  12  Gray  (Mass.)  520. 
But  in  Fletcher  v.  St.  Louis  Mar.  Ins.  Co., 
18  Mo.  193,  it  was  held  that  the  underwriters 
were  not  exonerated  from  loss  to  goods  where 
part  only  had  been  discharged  unless  they 
had  been  received  or  accepted  by  the  con- 
signee or  a  reasonable  time  had  elapsed  for 
the  discharge  of  the  remainder. 

Time  continuation. —  A  policy  on  goods  to 
cover  for  twenty-four  hours  after  they  are 
landed  continues  for  twenty-four  hours  after 
the  whole  are  landed.  Gardiner  v.  Smith,  1 
Johns.  Cas.  (N.  Y.)  141. 
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ship  to  the  shore,  the  risk  is  terminated  upon  delivery  to  the  consignee  \  but  it 
is  otherwise  where  the  consignee  merely  has  the  goods  placed  on  public  liirhters 
for  a  like  purpose/^  A  policy  on  goods  "  to "  a  specified  port  is  construed 
similarly  to  goods  insured  as  "until  safely  landed"  and  the  risk  terminates  only 
upon  landing  of  the  goods  or  delivery  to  the  consignee. 

(ill)  On  Freight  —  (a)  GommenGement.  A  policy  on  freight,  like  a  policy 
on  any  other  subject-matter,  cannot  attach  until  there  is  an  insurable  interest  in  the 
assured  in  the  subject-matter.  We  have  already  noted  at  some  length  when  such 
interest  exists.'^^  However,  it  is  not  always  when  tliere  is  an  insurable  interest 
in  freight  that  a  policy  on  freight  attaches,  but,  as  in  the  case  of  other  subject- 
matters,  the  question  is  governed  by  the  jDarticular  provisions  of  tlie  policy.  If 
the  policy  is  "  at  and  from  "  a  named  port  the  risk  commences  from  the  arrival 
of  the  vessel  at  that  port,  tliere  being  then  an  insurable  interest  in  the  freight,^ 
or  if  no  insurable  interest  is  then  existing,  from  the  time  such  interest  accrues.*'' 
Bat  if  the  policy  is  merely  "  from  "  a  given  port  the  risk  comtnences  upon  sailing 
from  that  port ;  and  where  the  policy  is  "  from  the  loading,"  no  risk  attaches 
until  that  time,  and  the  freight  on  goods  which  are  not  actually  loaded  on  board 
is  not  covered  by  the  policy.^^ 

(b)  Termination.  A  policy  on  freight  is  not  terminated  by  the  arrival  of  a 
part  of  the  cargo  at  its  destination  where  the  balance  still  remains  subject  to  loss 
from  the  risks  insured  against.''^ 

e.  Injury  Within  Term  and  Loss  After  Expiration  of  Policy.  Where  the  ves- 
sel during  the  course  of  the  voyage  or  within  the  time  insured  becomes  so  injured 
that  her  destruction  is  inevitable  she  is  considered  then  lost,  although  the  actual 
destruction  or  loss  does  not  occur  until  after  the  termination  of  the  policy .^^  In 


44.  Rucker  v.  London  Assur.  Co.,  2  B.  & 
P.  432  note,  3  Asp.  290,  5  Rev.  Rep.  639 
note;  Strong  v.  Nataily,  1  B.  &  P.  N.  R.  16, 
8  Rev.  Rep.  741;  Sparrow  v.  Caruthers,  2 
Str.  1236. 

45.  Rueker  r.  London  Assur.  Co.,  2  B.  & 
P.  432  note,  3  Esp.  290,  5  Rev.  Rep.  639  note ; 
Hurry  v.  Roval  Exch.  Assur.  Co.,  2  B.  &  P. 
430,  3  Esp.  289,  5  Rev.  Rep.  639,  6  Rev.  Rep. 
804. 

46.  See  Osacar  i;.  Louisiana  State  Ins.  Co.^ 
5  Mart.  N.  S.  (La.)  386;  Leigh  v.  Mather,  1 
Esp.  412,  5  Rev.  Rep.  740. 

47.  See  sxi'pra,  III,  D,  15,  b.  See  also 
Gordon  v.  American  Ins.  Co.,  4  Den.  (N.  Y. ) 
360;  Hart  v.  Delaware  Ins.  Co.,  11  Fed.  Cas. 
No.  6,150,  2  Wash.  346. 

48.  Foley  v.  United  F.  &  M.  Ins.  Co.,  L.  R. 
5  C.  P.  155,  39  L.  J.  C.  P.  206,  22  L.  T.  Rep. 
N.  S.  108,  18  Wkly.  Rep.  437;  The  Coperni- 
cus,[1896]  P.  237,  8  Aspin.  166,  65  L.  J.  Adm. 
108,  74  L.  T.  Rep.  N.  S.  757;  Devaux  v. 
J' Anson,  2  Arn.  82,  5  Bing.  N.  Cas.  519,  3 
Jur.  678,  8  L.  J.  C.  P.  284,  7  Scott  507,  35 
E.  C.  L.  280;  Williamson  v.  Innes,  8  Bing.  81, 
1  M.  &  Rob.  88,  21  E.  C.  L.  454;  Mackenzie 
V.  Shedden,  2  Campb.  431,  11  Rev.  Rep.  759; 
Horncastle  v.  Suart,  7  East  400,  8  Rev.  Rep. 
649. 

49.  Snyder  v.  Atlantic  Mut.  Ins.  Co.,  95 
N.  Y.  196,  47  Am.  Rep.  29;  B[art  v.  Dela- 
ware Ins.  Co.,  11  Fed.  Cas.  No.  6,150,  2  Wash. 
346. 

Cargo  not  loaded.— It  is  only  freight  on 
goods  actually  on  board  that  is  covered  unless 
a  full  cargo  is  provided  and  ready  for  ship- 
ment.  Patrick  v.  Eames,  3  Campb.  441. 

50.  Hart  v.  Delaware  Ins.  Co.,   11  Fed. 

[IV.  B.  7,  b,  (11),  (B)] 


Cas.  No.  6,150,  2  Wash.  346;  Thompson  v. 
Taylor,  6  T.  R.  478,  3  Rev.  Rep.  233. 

51.  Gordon  r.  American  Ins.  Co.,  4  Den. 
(N.  Y.)  360;  Hopper  v.  Wear  Mar.  Ins.  Co., 
4  Aspin.  482,  46  L.  T.  Rep.  N.  S.  107;  Beckett 
V.  West  of  England  Mar.  Ins.  Co.,  1  Aspin. 
185,  25  L.  T.  Rep.  N.  S.  739.  See  also  Lord 
V.  Grant,  1  Russ.  &  C.  Eq.  Cas.  (Nova  Scotia) 
120.  Compare  Jones  v.  Neptune  Mar.  Ins. 
Co.,  L.  R.  7  Q.  B.  702,  1  Aspin.  416,  41 
L.  J.  Q.  B.  370,  27  L.  T.  Rep.  N.  S.  308.  In 
Hvdarnes  Steamship  Co.  v.  Indemnitv  Mut. 
Mar.  Assur.  Co.,  [1895]  1  Q.  B.  500,  7*  Aspin. 
553,  64  L.  J.  Q.  B.  353,  72  L.  T.  Rep.  N.  S. 
103,  14  Reports  216,  where  the  policy  was 
on  freight  of  a  cargo  of  frozen  meat  against 
any  loss  from  the  "  breaking  down  of  ma- 
chinery until  final  sailing  of  vessel"  (quo- 
tation in  writing),  and  the  printed  portion 
of  the  policy  stated  the  risk  was  "  from  the 
loading,"  it  was  held  that  there  was  an  in- 
consistency between  the  written  and  printed 
portions  and  the  latter  had  no  application  to 
an  insurance  on  freight  and  the  risk  attached 
while  preparing  to  receive  cargo. 

A  policy  on  profits  containing  a  similar 
clause  has  been  treated  in  the  same  manner. 
McSwinev  v.  Royal  Exch.  Assur.  Co.,  14  Q.  B. 
634,  14  Jur.  998,  19  L.  J.  Q.  B.  222,  68 
E.  C.  L.  634;  Halhead  v.  Young,  6  E.  &  B. 
312,  2  Jur.  N.  S.  970,  25  L.  J.  Q.  B.  290, 
4  Wklv.  Rep.  530,  88  E.  C.  L.  312. 

52.  Willard  n.  Millers',  etc.,  Ins.  Co.,  30 
Mo.  35;  Phillips  v.  Champion,  1  Marsh.  402, 
6  Taunt.  3.  1  E.  C.  L.  480. 

53.  Duncan  v.  Great  Western  Ins.  Co.,  1 
Abb.  Dec.  (N.  Y.)  562.  3  Keves  394,  2 
Transcr.  App.  130,  5  Abb.  Pr.  N.  S.  173; 
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England,  however,  the  underwriter  is  liable  only  for  the  average  loss  which  has 
actually  occurred  daring  the  life  of  the  policy j^"^  and  under  some  of  the  earlier 
decisions  he  was  held  to  be  completely  discharged  where  the  actual  total  destruction 
of  the  vessel  occurred  after  the  stipulated  time.^^ 

d.  Suspension  of  Risk.  The  policy  continues  effective  for  the  whole  period  or 
voyage  covered  unless  there  is  an  express  clause  suspending  it  for  a  specified  period 
or  Vhile  within  certain  designated  waters  or  places.^*^  But  where  the  policy  is  on 
time  and  the  vessel  limited  to  certain  waters  the  risk  is  suspended  during  any 
departure  from  such  waters.^^ 

8.  Double  Insurance  —  a.  Definition.  Double  insurance  is  where  the  insured 
procures  two  or  more  insurances  upon  the  same  interest  in  the  same  property  and 
for  the  same  risk.^^  If  the  persons  insured  or  the  risks,  interests,  or  property  are 
dilferent  it  is  not  a  case  of  double  insurance.^*^ 

b.  Effect  —  (i)  In  Absence  OF  Stipulation.  Incases  of  double  insurance, 
and  in  the  absence  of  a  contrary  stipulation  in  the  policy,  the  insured  may  recover 
the  whole  amount  of  any  loss  from  any  of  the  insurers,^^  up  to  the  amount  of  the 
policy,  and  for  any  deficiency  he  can  recover  the  balance  from  any  of  the  other 


Stagg  V.  United  Ins.  Co.,  3  Johns.  Cas. 
(N.  Y.)  34;  Coit  V.  Smith,  3  Johns.  Cas. 
(N.  Y.)  16;  Peters  v.  Phoenix  Ins.  Co.,  3 
Serg.  &  R.  (Pa.)  25. 

54.  Knight  v.  Faith,  15  Q.  B.  649,  14 
Jur.  1114,  19  L.  J.  Q.  B.  509,  69  E.  C.  L. 
G49. 

55.  Lockyer  v.  Offley,  1  T.  R.  252,  1  Rev. 
Rep.  194;  Meretony  r.  Dunlope  \cited  in 
Lockyer  v.  Offley,  supra\. 

56.  Hyde  f.  Mississippi  M.  &  F.  Ins.  Co., 
10  La.  543,  29  Am.  Dec.  465;  Reed  r.  Mer- 
chants Mut.  Ins.  Co.,  95  U.  S.  23,  24  L.  ed. 
348;  Palmer  v.  Warren  Ins.  Co.,  18  Fed.  Cas. 
No.  10.698,  1  Story  360. 

An  injury  between  time  of  seizure  and 
restoration,  where  the  seizure  was  for  smug 
gling  causing  a  forfeiture  of  the  vessel,  was 
held  not  to  be  covered  bv  the  policy.  Pipon 
f.  Cope,  1  Campb.  434,  10  Rev.  Rep.  720. 

57.  Greenleaf  v.  St.  Louis  Ins.  Co.,  37  Mo. 
25;  Hennessey  v,.  Manhattan  F.  Ins.  Co.,  28 
Hun  (N.  Y.)  98;  Wilkins  v.  Tobacco  Ins. 
Co..  30  Ohio  317,  27  Am.  Rep.  455. 

Breach  of  warranty  as  to  waters  to  be 
navigated  avoids  the  policy.  Dav  v.  Orient 
Mut.  Ins.  Co.,  1  Dalv  (N.  Y.)  13.  See  also 
infra,  VII,  E,  5,  i. 

58.  Right  to  return  of  part  of  premium 
see  mfra,  V,  F,  10. 

Warranty  against  other  insurance  see  in- 
fra,  VII,  E,  5,  m. 

59.  Massachusetts. —  Ryder  v.  Phognix  Ins. 
Co.,  98  Mass.  185;  Perkins  v.  New  England 
Mar.  Ins.  Co.,  12  Mass.  214. 

Xew  York. —  Howard  Ins.  Co.  v.  Scribner, 
5  Hill  298;  American  Ins.  Co.  v.  Griswold,  14 
Wend.  399. 

Pennsylvania. —  Wells  v.  Philadelphia  Ins. 
Co.,  9  Serg.  &  R.  103. 

United  States. —  Gross  v.  New  York^  etc., 
Co.,  107  Fed.  516:  Thurston  v.  Koch,  23  Fed. 
Cas.  No.  14,016,  4  Dall.  (Pa.)  348,  1  L.  ed. 
862. 

England. —  God  in  v.  London  Assur.  Co.,  1 
Burr.  489,  1  Ld.  Ken.  254,  W.  Bl.  103. 

Canada. —  Bank  of  British  North  America 
V.  Western  Assur.  Co.,  7  Ont.  166. 


60.  Maine. —  Insurance  Co.  of  North  Amer- 
ica V.  Rogers,  78  Me.  191,  3  Atl.  283. 

Massachusetts. —  Perkins  v.  New-England 
Mar.  Ins.  Co.,  12  Mass.  214. 

yew  York. —  Columbian  Ins.  Co.  v.  Lynch, 
11  Johns.  233;  American  Ins.  Co.  v.  Griswold, 
14  Wend.  399. 

Pennsylvania. —  Wells  v.  Philadelphia  Ins. 
Co.,  9  Serg.  &  R.  103;  Warder  v.  Horton,  4 
Binn.  529. 

United  States. —  Gross  v.  New  York,  etc., 
Steamship  Co.,  107  Fed.  516;  The  Fern  Holme, 
46  Fed.  119  [affirmed  in  50  Fed.  613,  1 
C.  C.  A.  583]. 

England. —  North  British,  etc.,  Ins.  Co.  v. 
London,  etc.,  Ins.  Co.,  5  Ch.  D.  569,  46  L.  J. 
Ch.  537,  36  L.  T.  Rep.  N.  S.  629. 

61.  Massachtisetts. —  Ryder  v.  Phoenix  Ins. 
Co..  98  Mass.  185. 

New  York. —  American  Ins.  Co.  v,  Griswold, 
14  Wend.  399. 

Pennsylvania. —  Craig  v.  Murgatroyd,  4 
Yeates  161. 

United  States. —  McAllister  v.  Hoadley,  76 
Fed.  1900;  Thurston  v.  Koch,  23  Fed. 
Cas.  No.  14,016,  4  Dall.  (Pa.)  348,  1  L.  ed. 
862. 

England. —  Rogers  v.  Davis,  1  Park.  Ins. 
601;  Newbv  v.  Reed,  W.  Bl.  416.  See  also 
Henchman  \'.  Offlev,  3  Dougl.  135,  2  H.  Bl. 
345  note,  3  Rev.  Rep.  408,  413,  26  E.  C.  L. 
98. 

Canada. —  Bank  of  British  North  America 
V.  Western  Assur.  Co.,  7  Ont.  166. 

By  the  continental  law  of  Europe  and  by 
English  law  prior  to  the  decision  of  Lord 
Mansfield  in  Newby  v.  Reed,  1  W.  Bl.  416, 
the  effect  of  double  insurance  v/as  the  same 
as  is  now  held  to  result  from  the  use  of 
the  American  clause,  which  clause  was 
adopted  to  restore  the  former  rule.  Carleton 
V.  China  Mut.  Ins.  Co..  174  Mass.  280,  54 
N.  E.  559,  46  L.  R.  A.  166;  Ryder  v.  Phosnix 
Ins.  Co.,  98  Ma.ss.  185;  American  Ins.  Co.  v. 
Griswold,  14  Wend.  (N.  Y.)  299.  See  infra, 
IV,  B,  8,  b,  (IV). 

Warranty  against  other  insurance  see  in- 
fra, VII,  E,  5,  m. 

[IV,  B,  8,  b,  (i)] 
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insurers  to  the  amount  of  their  policies  ;  ^'^  or  he  can  recover  proportionately  from 
the  several  insurers.^^  He  cannot,  however,  under  any  circumstances  recover 
from  all  the  underwriters  more  than  the  amount  of  his  loss.^'^ 

(ii)  On  Valued  Policies.  Where  the  policies  are  valued  the  insured  can- 
not recover  beyond  the  agreed  valuation,  and  if  the  policies  are  differently  valued 
he  can  recover  up  to,  but  not  beyond,  the  agreed  value  in  the  policy  sued  on,  less 
any  sums  received  upon  the  other  policies.^^ 

(ill)  Right  of  V ndehwriters  to  Contribution:  The  insurers  upon  pay- 
ing a  loss  have  a  right  to  call  upon  the  other  insurere  for  a  ratable  contribution.** 

(iv)  American  Clause.  To  offset  the  effect  of  the  foregoing  rules  there  is 
now  generally  contained  in  policies  of  marine  insurance  what  is  commonly  known 
as  the  "  American  "  clause.^^  Under  this  clause  the  underwriters  become  liable 
according  to  the  order  of  date  of  their  policies,  and  the  insured  can  recover  from 
the  second  underwriter  only  where  the  amount  of  the  first  policy  is  insufficient 
to  pay  the  loss,^^  and  they  are  in  such  cases  liable  but  for  such  proportion  of  the 


62.  Wiggin  v.  Suffolk  Ins.  Co.,  18  Pick. 
(Mass.)  145,  29  Am.  Dec.  576;  American  Ins. 
Co.  V.  Griswold,  14  Wend.  (N.  Y.)  399; 
Phoenix  F.  Ins.  Co.  v.  Cochran,  51  Pa.  St. 
143;  Murray  v.  Pennsylvania  Ins.  Co.,  17 
Fed.  Cas.  No.  9,961,  2  Wash.  186. 

63.  Wiggin  v.  Suffolk  Ins.  Co.,  18  Pick. 
(Mass.)  145,  29  Am.  Dec.  576. 

64.  New  York. — American  Ins.  Co.  v.  Gris- 
wold, 14  Wend.  399. 

Pennsylvania. —  Craig  v.  Murgatroyd,  4 
Yeates  161. 

United  States. —  Insurance  Co.  of  North 
America  v.  Canada  Sugar-Refining  Co.,  87 
Fed.  491,  31  C.  C.  A.  65;  The  Fern  Holme, 
46  Fed.  119  [affirmed  in  50  Fed.  613]. 

England. —  G-odin  v.  London  Assur.  Co.,  1 
Burr.  489,  1  Ld.  Ken.  254,  W.  Bl.  103. 

Canada. —  Kenny  v.  Union  Mar.  Ins.  Co.,  13 
Nova  Scotia  313. 

65.  The  Fern  Holme,  46  Fed.  119  [affirmed 
in  50  Fed.  613,  1  C.  C.  A.  583]  ;  Murray  v. 
Pennsylvania  Ins.  Co.,  17  Fed.  Cas.  No.  9,961, 
2  Wash.  186;  Irving  v.  Bichardson,  2  B.  &  Ad. 
193,  9  L.  J.  K.  B.  O.  S.  225,  1  M.  &  Bob. 
153,  22  E.  C.  L.  88 ;  Bruce  i\  Jones,  1  H.  &  C. 
769,  9  Jur.  N.  S.  628,  32  L.  J.  Exch.  132, 
7  L.  T.  Rep.  N.  S.  748,  11  Wkly.  Rep.  371. 
See  also  Morgan  v.  Stockdale,  4  Exch.  615. 
Contra,  Bousfield  v.  Barnes,  4  Campb.  228, 
where  the  insured  was  held  entitled  to  re- 
cover up  to  the  actual  value  of  the  property, 
although  in  excess  of  the  agreed  value. 

Prior  open  policy;  American  clause. — 
Where  the  subsequent  insurance  is  on  cargo 
with  the  American  clause,  and  is  valued  at 
so  much  per  piece,  parcel,  or  pound,  it  does 
not  matter  whether  the  prior  insurance  is 
valued  or  unvalued,  as  the  liability  on  the 
subsequent  insurance  is,  in  either  case,  to  be 
determined  by  deducting  the  amount  to  be 
paid  by  prior  insurers,  calculated  at  the  value 
named  in  the  subsequent  policy.  Minturn  v. 
Columbia  Ins.  Co.,  10  Johns.'  (N.  Y.)  75; 
Kane  v.  Commercial  Ins.  Co.,  8  Johns.  (N.  Y.) 
229;  McKim  v.  Phcenix  Ins.  Co.,  16  Fed.  Cas. 
No.  8,862,  2  Wash.  89. 

The  clause  "  answerable,  in  case  of  prior 
insurance  on  vessel,  only  for  so  much  as  the 
amount  of  sucli  prior  insurance  may  be  de- 

[IV,  B,  8,  b,  (l)] 


ficient  toward  fully  covering  the  risk,"  pre- 
vents plaintiffs  from  recovering  the  excess  of 
the  value  of  vessel,  when  lost,  over  the  amount 
of  the  prior  insurance,  not  exceeding  the 
amount  insured  in  said  policy.  Stephenson 
V.  Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  55. 

66.  Massachusetts. —  Ryder  v.  Phcenix  Ins. 
Co.,  98  Mass.  185 :  Wiggin  v.  Suffolk  Ins.  Co., 
18  Pick.  145,  29  Am.  Dec.  576. 

New  York. —  American  Ins.  Co.  v.  Griswold, 
14  Wend.  399. 

United  States. —  McAllister  v.  Hoadley,  76 
Fed.  1000;  Thurston  v.  Koch,  23  Fed.  Cas. 
No.  14,016,  4  Dall.  (Pa.)  348,  1  L.  ed.  862. 

England. —  Newby  v.  Reed,  W.  Bl.  116; 
Rogers  v.  Davis,  1  Park.  Ins.  601. 

Canada. —  Bank  of  British  North  America 
V.  Western  Assur.  Co.,  7  Ont.  166. 

67.  The  American  clause  is  as  follows: 
"  If  there  be  any  prior  insurance,  these  in- 
surers shall  be  answerable  only  for  so  much 
of  the  amount  as  such  prior  insurance  shall 
be  deficient  toward  fully  covering  the  prem- 
ises hereby  insured,  and,  in  case  of  any  in- 
surance upon  said  premises  subsequent  in 
date  to  this  policy,  this  company  shall  never- 
theless be  answerable  for  the  full  extent  of 
the  sum  by  them  subscribed  hereto,  without 
right  to  claim  contribution  from  such  subse- 
quent insurers,"  etc. 

68.  Gross  v.  New  York,  etc..  Steamship 
Co.,  107  Fed.  516;  McAllister  v.  Hoadley,  76 
Fed.  1000;  Seamans  v.  Loring,  21  Fed.  Cas. 
No.  12,583,  1  Mason  127. 

Part  of  risk  covered  by  prior  policy. — 
Where  a  prior  policy  covers  a  part  of  a  voy- 
age insured  and  a  loss  occurs  during  the 
voyage  but  after  the  termination  of  the  prior 
policy,  the  underwriters  on  the  second  policy 
are  liable  for  the  e?itire  loss.  Kent  v.  Manu- 
facturers' Ins.  Co.,  18  Pick.  (Mass.)  19. 

A  judgment  against  the  first  insurers  is  not 
conclusive  that  they,  and  they  alone,  were 
liable  for  the  whole  loss.  Wliiting  r.  Inde- 
pendent Mut.  Ins.  Co.,  15  Md.  297. 

Effect  of  special  memorandum. —  Wnere  at 
the  time  a  policy  containing  the  American 
clause  was  signed,  a  memorandum  Avas  made 
by  the  president  of  the  company,  stating  that 
in  case  insurance  on  the  property  should  be 
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loss  as  the  amount  they  insure  bears  to  the  wliole  vahie.^^  And  if  the  amount  of 
property  or  interest  at  risk  does  not  exceed  the  amount  of  insurance  under  the 
lirst  policy,  the  second  poHcy  does  not  attach,'*^  even  though  the  prior  under- 
writers have  become  insolvent.*^  The  clause  is  limited  in  its  operation  solely 
to  cases  of  double  insurance,'^  and  does  not  operate  where  the  policies  are 
concurrently  executed.'^ 

V.  PREMIUM. 

A.  Necessity  of.  The  premium,  paid  or  promised,  being  the  sole  consider- 
ation for  which  the  underwriter  agrees  to  indemnify  the  assured  against  loss,  it 
is  requisite  to  the  validity  of  the  contract,"^* 

B.  Liability  For — 1.  In  General.  The  party  directing  the  insurance  to  be 
written,  if  he  has  any  insurable  interest,  is  liable  for  the  premium.'^  Others 
interested  in  the  subject-matter  or  adventure  are  not  liable  either  directly  or  by 


made  in  England,  where  it  had  been  ordered, 
it  should  supersede  so  much  of  the  insurance 
covered  by  the  policy,  and  one  per  cent  of 
the  premium  should  be  retained,  and  insur- 
ance on  the  same  property  was  made  in  Eng- 
land eight  days  after  tne  policy  was  under- 
written by  defendants,  the  court  held  that  the 
terms  of  the  memorandum  did  not  alter  the 
stipulations  in  the  policy,  and  that  the  in- 
surers were  liable  for  the  whole  loss.  Hogan 
f.  Delaware  Ins.  Co.,  12  Fed.  Cas,  No.  G,.582, 
I  U'ash.  419. 

69.  \Yhiting  v.  Independent  Mut.  Ins.  Co., 
15  Md.  297. 

70.  Lewis  v.  Manufacturers'  F.  &  M.  Ins. 
Co.,  131  Mass.  3G4;  Ryder  r.  Phoenix  Ins.  Co., 
98  Mass.  185;  Amory  v.  Gilman,  2  Mass.  1; 
Providence  \\'ashington  Ins.  Co.  r.  Chapman, 
Cass.  Dig.  (Can.)  386. 

71.  Ryder  r.  Phoenix  Ins.  Co.,  98  Mass. 
185. 

Suspension  of  prior  policy. —  Where  the 
prior  policy  provided  that  in  case  the  insured 
vessel  left  certain  waters  the  policy  should 
be  suspended  until  its  return  to  those  waters, 
it  was  held  that  a  subsequent  policy,  con- 
taining the  American  clause,  took  effect  only 
on  the  suspension  of  the  prior  policy  and  was 
itself  suspended  when  the  vessel  returned 
within  the  limits  covered  by  the  prior  policy. 
St.  Paul  F.  &  M.  Ins.  Co.  r.  Knickerbocker 
Steam  Towage  Co.,  93  Fed.  931,  36  C.  C.  A. 
I'J. 

The  cancellation  of  the  prior  policy  with- 
out the  consent  of  the  subsequent  under- 
writers will  not  have  the  effect  of  rendering 
the  latter  liable  for  more  than  they  would 
have  been  if  the  policy  had  not  been  canceled. 
Macy  V.  Whaling  Ins.  Co.,  9  Mete.  (Mass.) 
354;  Seamans  v.  Loring,  21  Fed.  Cas.  No. 
12,583,  1  Mason  127. 

72.  Whiting  t.  Independent  Mut.  Ins.  Co., 
15  Md.  297;  Palmer  r.  Great  Western  Ins. 
Co.,  10  Misc.  (N.  Y.)  167,  30  N.  Y.  Suppl. 
1044  {affirmed  in  153  N.  Y.  660,  48  N.  E. 
1106];  International  Nav.  Co.  v.  British,  etc., 
Ins.  Co.,  100  Fed.  304  [affirmed  in  108  Fed. 
987,  48  C.  C.  A.  181];  Chapman  r.  Provi- 
dence Washington  Ins.  Co.,  23  N.  Brunsw. 
105. 

Merchants'  and  wharfingers'  policies.— The 

underwriters  on  goods  insured  by  the  owners 
do  not  contribute  with  the  underwriters  of  a 


wharfinger  for  a  loss  for  which  the  wharfinger 
is  responsible.  North  British,  etc.,  Ins.  Co. 
V.  London,  etc.,  Ins.  Co.,  5  Ch.  D.  589,  46 
L.  J.  Ch.  537,  36  L.  T.  Rep.  N.  S.  629. 

73.  Potter  v.  Marine  Ins.  Co.,  19  Fed.  Cas. 
No.  11,332,  2  Mason  475.  See  also  American 
Ins.  Co.  r.  Griswold,  14  Wend.  (N.  Y.)  399. 

Policies  becoming  operative  on  the  same 
date  but  previously  executed  on  different 
days  are  not  simultaneous,  but  the  actual 
time  of  execution  determines  the  rights  of 
the  respective  underwriters.  Carleton  v. 
China  Mut.  Ins.  Co.,  174  Mass.  280,  54  N.  E. 
559,  46  L.  R.  A.  166;  Gross  v.  New  York, 
etc..  Steamship  Co.,  107  Fed.  516.  See  also 
Deming  v.  Merchants'  Cotton-Press,  etc., 
Co.,  90  Tenn.  306,  17  S.  W.  89,  13  L.  R.  A. 
518. 

The  actual  time  of  execution  may  be  shown 
where  the  policies  bear  the  same  date  and 
the  policy  first  executed  bears  the  whole  loss. 
Potter  V.  Marine  Ins.  Co.,  19  Fed.  Cas.  No. 
11,332,  2  Mason  475.  But  to  offset  the  effect 
of  the  latter  decision  there  has  been  adopted 
and  inserted  in  most  policies  a  clause  to  the 
effect  that  policies  of  tne  same  date  shall  be 
deemed  simultaneous.  Carleton  v.  China  Mut. 
Ins.  Co.,  174  Mass.  280,  54  N.  E.  559,  46 
L.  R.  A.  166;  Deming  v.  Merchants'  Cotton- 
Press,  etc.,  Co.,  90  Tenn.  306,  17  S.  W.  89, 
13  L.  R.  A.  518. 

74.  Hartshorn  r.  Shoe,  etc..  Dealers'  Ins. 
Co..  15  Gray  'Mass.)  240. 

"  An  additional  premium  if  by  vessels 
lower  than  A  2  "  —  "To  be  fixed  at  time  of 
indorsement."  —  Under  these  clauses  in  an 
open  policy,  if  the  insured  report  a  vessel 
lower  tlian  A  2,  a  premium  must  be  fixed, 
and  paid  or  secured,  before  the  policy  at- 
taches. Orient  I^Jut.  Ins.  Co.  v.  Wright,  23 
How.  (U.  S.)  401,  16  L.  ed.  524. 

75.  Mannheim  Ins.  Co.  r.  Hollander,  112 
Fed.  549. 

Continuing  insurance. —  One  accepting  a 
policy  of  marine  insurance,  providing  for  a 
continuance  of  the  insurance  at  a  pro  rata 
premium  after  the  term  for  which  it  was 
taken,  if,  at  the  end  of  the  term,  the  vessel 
should  be  on  a  passage,  is  bound  by  the  pro- 
vision, and  becomes  liable,  in  the  event  stated, 
for  the  additional  premium.  Insurance  Co. 
of  North  America  v.  Rogers,  78  Me.  191,  3 
Atl.  283. 
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way  of  contribution  for  any  part  of  the  premium  unless  they  authorized  the  party 
ordering  the  poUcy  or  have  ratified  his  action."^^  In  the  United  States  the  assured 
is  hable  directly  to  the  underwriter  for  the  premium.''^  In  England,  by  the  cus- 
tom of  Lloyd's,  premiums  of  insurance  are  matters  of  account  between  the  under- 
writer and  the  broker,  and  between  the  broker  and  tlie  assured,  without  any 
privity  between  the  assured  and  the  underwriter.  The  broker  has  therefore  a 
claim  upon  the  assured  for  the  amount  of  the  premium,  as  the  policy  takes  effect 
wliether  he  has  paid  the  underwriter  or  not,  and  whether  the  underwriter  has,  by 
the  policy,  confirmed  the  premium  to  be  paid,  or  has  taken  the  covenant  of  the 
broker  to  pay  it/^  And  the  underwriter  cannot  recover  from  the  assured  even 
though  the  policy  contains  an  express  promise  by  the  assured  to  pay  the  premiums 
to  the  underwriter.''^ 

2.  Policy  Not  Attaching.  If  the  policy  issued  does  not  conform  w^ith  the  con- 
tract as  previously  agreed  upon,^"^  or  the  adventure  is  illegal,^^  or  for  any  other 
reason  the  policy  fails  to  attach  or  the  risk  to  run,  there  can  be  no  recovery  of 
premium  from  the  assured.^^ 

C.  When  Payable.  In  the  absence  of  agreement  to  the  contrary,  the  pre- 
mium is  payable  upon  the  delivery  of  the  policy and  a  delivery  without  receiving 
the  premium  is  not  a  waiver  of  the  obligation  to  pay  on  delivery .^^ 

D.  Amount.  The  amount  of  the  premium  is  usually  fixed  in  advance  and 
stated  in  the  policj^  However,  in  open  policies  on  goods  and  in  other  cases  where 
tlie  nature  of  tlie  risk  is  not  ascertainable  at  the  time  the  policy  is  written,  clauses 
are  inserted  stating  a  mode  by  which  the  amount  of  the  premium  is  to  be  ascer- 
tained.^^   The  mode  stated  in  the  policy  ip-  to  be  followed,  and  where  the  provision 


76.  McCready  f.  Woodhull,  34  Barb.  (N.  Y.) 
80. 

Part-owners. —  One  part-owner  cannot,  by 
ordering  an  insurance  without  authority  from 
another,  charge  the  other  with  any  part  of 
the  premium,  unless  the  other  afterward  as- 
sent to  the  insurance.  Ogle  v.  Wrangham, 
Abbott  Shipp.  (13th  ed.)  96.  See  also  su^ra, 
IV,  A,  2. 

77.  Mannheim  Ins.  Co.  -y.  Hollander,  112 
Fed.  549. 

Payment  to  brokers.— But  if  the  assured 
pay  the  premium  to  brokers  who  are  the 
recognized  agents  of  the  underwriter,  the 
payment  is  good  and  bars  a  further  recovery 
thereof  by  the  underwriter.  Mannheim  Ins. 
Co.  V.  Chipman,  124  Fed.  950. 

78.  Universo  Ins.  Co.  v.  Merchants  Mar. 
Ins.  Co.,  [1897]  2  Q.  B.  93,  8  Aspin.  279,  66 
L.  J.  Q.  B.  564,  76  L.  T.  Rep.  N.  S.  748,  45 
Wkly.  Rep.  625;  Power  v.  Butcher,  10  B.  & 
C.  329,  8  L.  J.  K.  B.  0.  S.  217,  5  M.  &  R.  327, 
21  E.  C.  L.  144.  See  also  Edgar  v.  Fowler, 
3  East  222. 

79.  Universo  Ins.  Co.  i\  Merchants  Mar. 
Ins.  Co.,  [18971  2  Q.  B.  93,  8  Aspin.  279,  66 
L.  J.  Q.  B.  564,  76  L.  T.  Rep.  N.  S.  748,  45 
Wkly.  Rep.  625;  Wilson  v.  Creighton,  3 
Dougl.  132,  26  E.  C.  L.  96. 

Fraud  of  assured. —  Where  by  the  fraud  of 
the  assured  the  underwriter  is  induced  to 
give  credit  for  the  premiums  to  the  broker, 
and  the  broker  to  give  credit  to  the  assured, 
the  underwriter  is  entitled  to  receive  the 
premiums  from  the  assured.  Foy  v.  Bell,  3 
Taunt.  493,  12  Rev.  Rep.  691. 

80.  Ocean  Ins.  Co.  V).  Carrington,  3  Conn. 
357. 

81.  Jenkins       Power,  6  M.  &  S.  282,  18 
[V,  B,  1] 


Rev.  Rep.  375.    See  also  Shiffner  v.  Gordon, 
12  East  296. 
Illegality  see  supra,  IV,  A,  5. 

82.  Commonwealth  Ins.  Co.  v.  \Vhitney,  1 
Mete.  (Mass.)  21;  Taylor  v.  Sumner,  4  Mass. 
56;  Nye  v.  Ayres,  1  E.  D.  Smith  (N.  Y.) 
532;  Fairlie  v.  Christie,  Holt  N.  P.  331,  3 
E.  C.  L.  135,  1  Moore  C.  P.  114,  7  Taunt. 
416,  2  E.  C.  L.  425,  18  Rev.  Rep.  515. 

A  premium  note  cannot  be  enforced,  if  the 
vessel  insured  was  unseaworthy  when  the  risk 
commenced.  Commonwealth  Ins.  Co.  v.  Whit- 
nev,  1  Mete.  (Mass.)  21. 

83.  Babcock  v.  Baker,  37  N.  Y.  App.  Div. 
558,  56  N.  Y.  Suppl.  239. 

84.  Babcock  v.  Baker,  37  N.  Y.  App.  Div. 
558,  56  N.  Y.  Suppl.  239. 

85.  See  Pollock  v.  Donaldson,  3  Dall. 
(U.  S.)  510,  1  L.  ed.  699,  19  Fed.  Cas.  No. 
11,254. 

Open  cargo  policy. —  In  a  policy  on  cargo 
on  a  vessel  for  time,  "  as  interest  shall  ap- 
pear," the  premium  is  to  be  augmented  or 
diminished  according  to  the  actual  cargo  on 
board,  from  time  to  time,  during  the  term 
insured.  Pollock  v.  Donaldson,  Dall.  (U-  S.) 
510,  1  L.  ed.  699,  19  Fed.  Cas.  No.  11,254. 

Vessel  out  of  time. —  Under  an  open  policy 
providing  that  the  premium  is  to  be  fixed  at 
time  of  indorsement,  when  the  character  of 
the  vessel  and  time  of  sailing  are  known,  if 
the  insured,  on  giving  timely  notice  of  a 
shipment,  state  all  the  facts,  the  circum- 
stance that  the  vessel  was  out  of  time  does 
not  exonerate  the  insurers;  but  it  is  for 
them  to  object  on  that  account,  and  require 
the  proportionate  premium.  Rolker  v.  Great 
Western  Ins.  Co.,  4  Abb.  Dec.  (N.  Y.)  76,  3 
Keyes  17. 
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is  merely  that  the  amount  of  the  premium  is  to  be  "  arranged  "  or    fixed,"  the 
amount  is  hxed  at  a  reasonable  sum  commensurate  with  the  risk  undertaken. 
If  the  amount  cannot  be  agreed  upon  by  the  parties,  it  will  be  llxed  by  the 
court.^' 

E.  Effect  of  Non-Payment.  Payment  of  the  premium  is  necessary  before 
a  policy  of  marine  insurance  will  take  effect,  unless  tliere  is  an  agreement  to  the 
contrary  or  prepayment  is  waived  by  the  insurer  or  its  authorized  agent.^^  In  the 
absence  of  a  custom  or  of  a  stipulation  in  the  policy  the  insurance,  where  it  has 
once  attached,  is  not  terminated  by  the  failure  of  the  insured  to  pay  the  premium 
or  a  premium  note  given  therefor  before  the  occurrence  of  a  loss.'*^'^  Promissory 
notes  are  frequently  given  for  the  premium  at  the  time  of  effecting  the  policy, 
and  where  this  is  done  the  policy  generally  contains  a  clause  declaring  the  effect 


Rating  of  vessel. —  Where  a  policy  requires 
that  a  vessel  shall  not  be  below  a  certain 
"  rate,"  this  rate  is  not,  in  the  absence  of 
agreement  to  that  effect,  to  be  established 
solely  by  the  rating  register  of  the  office 
making  the  insurance,  certainly  not  unless 
the  vessel  was  actually  rated  there;  nor  by  a 
standard  of  rating  anywhere  in  the  port 
merely  where  that  office  is.  If  the  vessel  in- 
sured be  not  actually  rated  on  the  books  of 
the  office  insuring,  the  rate  may  be  estab- 
lished by  any  kind  of  evidence  which  shows 
what  the  vessel's  condition  really  was. 
Orient  Mut.  Ins.  Co.  v.  Wright,  1  Wall. 
(U.  S.)  456,  17  L.  ed.  505;  Sun  Mut.  Ins. 
Co.  V.  Wright,  23  How.  (U.  S.)  412,  16  L.  ed. 
529 ;  Orient  Mut.  Ins.  Co.  v.  Wright,  23  How. 
(U.  S.)  401,  16  L.  ed.  524. 

86.  Greenock  Steamship  Co.  r.  Maritime 
Ins.  Co.,  [1903]  1  K.  B.  367,  9  Aspin.  364,  8 
Com.  Cas.  78,  72  L.  J.  K.  B.  59,  88  L.  T.  Rep. 
N.  S.  207,  51  Wkly.  Rep.  447;  Hyderabad 
Co.  t.  Willoughby,  [1899]  2  Q.  B.  530,  68 
L.  J.  Q.  B.  862.  See  also  Scammell  v.  China 
Mut.  Ins.  Co.,  164  Mass.  341,  41  N.  E.  649,  49 
Am.  St.  Rep.  462. 

Insurance  on  cargo  "  as  interest  shall  ap- 
pear."—  Where  insurance  is  effected  on  the 
cargo  of  a  vessel,  in  port  and  at  sea,  for  a 
certain  term,  "  as  interest  shall  appear,"  the 
amount  of  the  premium  is  to  be  regulated  by 
the  actual  value  of  the  cargo  on  board,  from 
time  to  time,  during  the  term  of  the  insur- 
ance. Pollock  V.  Donaldson,  3  Dall.  (U.  S.) 
510,  1  L.  ed.  699,  19  Fed.  Cas.  No.  11,254. 

Under  an  open  policy  reciting  payment  of 
premium  at  a  specified  rate,  but  providing 
that  the  premium  on  each  risk  is  to  be  fixed 
at  the  time  of  indorsement,  according  to  the 
rates  of  the  company  when  the  character  of 
the  vessel  and  time  of  sailing  are  known,  if 
the  insured,  on  giving  timely  notice  of  a  ship- 
ment, states  all  the  facts,  the  circumstance 
that  the  vessel  was  out  of  time  does  not  ex- 
onerate the  insurers ;  but  it  is  for  them  to 
object  on  that  account.  Rolker  v.  Great 
Western  Ins.  Co.,  4  Abb.  Dec.  (N.  Y.)  76,  3 
Keyes  17. 

Expiration  of  contract  on  assured's  failure 
to  furnish  particulars. —  If  a  contract  of  in- 
surance on  the  chartered  freight  of  a  vessel, 
in  the  form  of  a  memorandum  which  pur- 
ports on  its  face  to  contemplate  the  subse- 
quent issuing  of  the  policy,  leaves  the  rate 


of  premium  "  open  for  further  particulars," 
and  tlie  particulars,  of  which  the  parties 
were  then  ignorant  and  which  determine  such 
rate,  as  shown  by  the  charter-party,  which  is 
received  by  the  assured  ten  days  before  the 
vessel  sails  on  the  voyage  by  which  the 
freight  is  to  be  earned,  he  is  bound  to  fur- 
nish the  particulars  to  the  insurer  within  a 
reasonable  time,  and,  upon  his  failure  to 
do  so  the  contract  expires  by  limitation. 
Scammell  r.  China  Mut.  Ins.  Co.,  164  Mass. 
341,  41  N.  E.  649,  49  Am.  St.  Rep.  462. 

87.  Greenock  Steamship  Co.  f.  Maritime 
Ins.  Co.,  [1903]  1  K.  B.  367,  9  Aspin.  364, 
8  Com.  Cas.  78,  72  L.  J.  K.  B.  59,  88  L.  T. 
Rep.  N.  S.  207,  51  Wkly.  Rep.  447. 

Vessel  unseaworthy. —  Where  the  policy 
provided  that  the  property  should  be  held 
covered  in  case  of  breach  of  warranty,  "  at  a 
premium  to  be  hereafter  arranged,"  and  the 
vessel  failed  to  supply  sufficient  fuel  for  the 
voyage  necessitating  the  burning  of  its  fit- 
tings, it  was  held  that  the  value  of  the  fit- 
tings so  burned  was  not  an  excessive  pre- 
mium. Greenock  Steamship  Co  v.  Maritime 
Ins.  Co.,  [1903]  1  K.  B.  367,  9  Aspin.  364,  8 
Com.  Cas.  78,  72  L.  J.  K.  B.  59,  88  L.  T. 
Rep.  N.  S.  207,  51  Wkly.  Rep.  447. 

88.  Berthoud  v.  Atlantic  M.  &  F.  Ins.  Co., 
13  La.  539;  Walker  v.  Provincial  Ins.  Co., 
7  Grant  Ch.  (U.  C.)  137  [afftrmed  in  8  Grant 
Ch.  (U.  C.)  217].  See  also  Fire  Insurance, 
19  Cyc.  604;  Life  Insurance,  25  Cyc. 
687. 

Prepayment  may  be  waived. — The  Natchez, 
42  Fed.  169;  and  cases  in  the  notes  following. 
See  also  Fire  Insurance,  19  Cyc.  605;  Life 
Insurance,  25  Cyc.  687. 

A  contract  to  make  insurance  may  be 
binding  without  payment  of  the  premium  or 
the  giving  of  a  premium  note.  A  promise  to 
give  a  premium  note  is  a  sufficient  considera- 
tion for  a.  promise  to  make  a  policy.  Com- 
mercial Mut.  Ins.  Co.  V.  Union  Mut.  Ins.  Co., 
19  How.  (U.  S.)  318,  15  L.  ed.  636. 

Where  the  custom  of  an  insurance  company 
is  to  dispense  with  the  signature  of  the  as- 
sured to  the  premium  note  until  after  the 
policy  is  recorded,  the  omission  to  sign  the 
note  when  the  risk  is  taken  does  not  render 
the  contract  void  from  want  of  consideration. 
Warren  v.  Ocean  Ins.  Co.,  16  Me.  439,  33 
Am.  Dec.  674. 

89.  The  Natchez,  42  Fed.  169. 
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of  a  failure  to  pay  the  note  at  maturity.  These  clauses  are  not  uniform  and 
there  is  some, inconsistency  among  the  cases  construing  them.^^ 

F.  Right  to  Return —  l.  In  General.  It  is  the  general  rule  that  where  the 
risk  for  which  tlie  premium  has  been  paid  has  not  been  incurred  or  run,  whetiier 
owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to  any  other  cause,*^  or  the 
policy,  for  any  reason  other  than  its  illegality  or  fraud  of  the  assured,  becomes 
void,  thereby  preventing  the  risk  from  attaching,  the  premium  shall  be  returned. 


90.  Not  void,  but  voidable. —  Under  a  pro- 
vision that  if  the  premium  note  should  not 
be  paid  within  fifteen  days  after  maturity 
and  demand,  the  policy  would  be  void,  it 
was  held  that  the  non-payment  of  such  note 
did  not  ipso  facto  render  the  policy  void,  but 
only  voidable  at  the  underwriter's  option ; 
and  that  the  underwriter  could  not  wait  until 
after  the  loss  to  exercise  his  option.  Louis- 
ville Underwriters  r.  Pence,  93  Ky.  96,  19 
S.  W.  10,  14  Ky.  L.  Rep.  21,  40  Am.  St.  Rep. 
176. 

Return  of  pro  rata  premium. —  Where  the 
underwriter  exercises  its  option  of  avoiding 
the  policy  it  cannot  recover  the  whole  pre- 
mium, but  only  a  pro  rata  proportion  thereof. 
Pennsylvania  Ins.  Co.  i;.  Geraldin,  31  Mo. 
30. 

Set-off  of  contribution  against  loss. —  By 

the  rules  of  a  marine  insurance  association 
the  members  insured  each  other's  ships  from 
noon  of  February  20  in  any  year,  or  from 
the  date  of  entry  of  a  vessel  until  noon  of 
February  20  in  the  succeeding  year ;  and  the 
managers  were  empowered  to  lew  contribu- 
tions of  one-fourth  part  of  the  estimated  an- 
nual premium  quarterly  in  each  year,  such 
premiums  of  insurance  to  form  a  fund  for 
the  payment  of  claims,  and  if  any  member 
should  refuse  to  pay  his  contributions  thereto, 
his  ship  should  cease  to  be  insured,  and  he 
should  thenceforth  forfeit  all  claims  in  re- 
spect of  any  loss.  On  April  5,  1881,  a  loss, 
incurred  in  the  years  1880-1881  upon  a  ship 
belonging  to  plaintiff,  and  insured  in  the  as- 
sociation, was  fixed  by  an  average  adjuster  at 
£180.  A  call  of  £41,  10s.,  made  on  plaintiff 
on  May  5,  1881,  for  the  second  quarter  of 
1881-1882,  was  by  mutual  consent  set  off 
against  the  loss.  On  May  13,  1881,  the  as- 
sociation paid  plaintiff  £100  on  further  ac- 
count of  the  loss.  On  June  23,  1881,  a  call 
was  made  on  plaintiff  of  £52,  16s.,  8tZ.,  and  on 
July  5,  1881,  another  call  of  £31,  4s.  Plain- 
tiff having  tendered  the  balance  due  from 
him,  the  association  refused  to  accept  it,  and 
during  the  pendency  of  an  action  to  recover 
the  full  amount  of  the  two  calls  one  of  plain- 
tiff's ships  insured  in  the  association  was 
wholly  lost.  It  was  held  that  plaintiff's  ship 
did  not  cease  to  be  insured,  and  that  he  had 
not  forfeited  his  claim  in  respect  of  the  loss. 
Williams  v.  British  Mar.  Mut.  Ins.  Assoc.,  57 
L.  T.  Rep.  N.  S.  27,  6  Aspin.  134. 

A  clause  making  the  policy  void  for  non- 
payment of  a  premium  note  will  not  bar  a 
suit  on  the  policy  to  recover  for  a  loss  be- 
cause the  note  is  not  paid  at  the  time  the 
action  is  brought,  there  being  a  further  pro- 
vision in  the  policy  that  in  case  of  loss  the 
premium  note  should  be  deducted  before  pay- 
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ment  of  loss,  and  the  note  not  being  shown 
to  be  due  at  the  time  of  the  loss.  Meagher  v. 
Home  Ins.  Co.,  10  U.  C.  C.  P.  313;  Meagher 
V.  ^tna  Ins.  Co.,  19  U.  C.  Q.  B.  530. 

Unless  note  "  satisfactorily  secured." —  The 
failure  of  the  underwriter  to  return  a  guar- 
antee of  a  premium  which  he  had  demanded 
of  the  insured  will  be  considered  as  fulfilling 
the  requirement  of  satisfactorily  securing  the 
premium.  Corbett  f.  Anchor  Mar.  Ins,  Co., 
14  Nova  Scotia  375  {.affirmed  in  9  Can.  Sup. 
Ct.  73]. 

Waiver. —  A  policy  provided  that,  in  case 
any  note  given  for  the  premium  should  not 
be  paid  at  maturity,  such  failure  of  payment 
should  terminate  the  insurance,  and  said  note 
should  be  considered  the  premium  for  the 
risk  thus  terminated.  The  boat  was  lost 
after  maturity  of  the  note  given  for  the 
premium,  and  a  voluntary  payment  of  the 
note,  with  interest,  was  made  after  the  loss, 
to  the  clerk  of  the  insurer  at  his  office,  against 
the  expressed  wish  of  the  clerk  made  at  the 
time  of  the  payment.  It  was  held  that  such 
payment  did  not  waive  the  forfeiture. 
Muhleman  v.  National  Ins.  Co.,  6  W.  Va.  508. 

Premium  considered  earned. —  Where  the 
policy  provides  that  it  shall  become  void  for 
non-payment  of  the  premium  note  at  its  ma- 
turity and  the  full  amount  of  the  premium 
shall  be  considered  earned,  the  policy  be- 
comes ipso  facto  void  after  the  date  of  the 
maturity  of  the  premium  note,  and  its  subse- 
quent pavment  will  not  restore  the  policy. 
Wall  V.  Home  Ins.  Co.,  36  N.  Y.  157 ;  Fry  v. 
Franklin  Ins.  Co.,  7  Ohio  Dec.  (Reprint)  442, 
3  Cine.  L.  Bui.  161;  Cardwell  v.  Republic  F. 
Ins.  Co.,  5  Fed.  Cas.  No.  2,396. 

91.  Maine. — Dodge  r.  Boston  Mar.  Ins.  Co., 
85  Me.  215,  27  Atl.  105. 

Massachusetts. —  Ryder  v.  Phoenix  Ins.  Co., 
98  Mass.  185;  Tajdor  v.  Lowell,  3  Mass.  331, 
3  Am.  Dec.  141. 

New  York. —  Mellen  v.  National  Ins.  Co.,  1 
Hall  500;  Murray  v.  Columbian  Ins.  Co.,  4 
Johns.  443 ;  Richards  v.  Marine  Ins.  Co., 
3  Johns.  307;  Forbes  v.  Church,  3  Johns. 
Cas.  159. 

United  States. —  Scriba  v.  Insurance  Co.  of 
North  America,  21  Fed.  Cas.  No.  12,560,  2 
Wash.  107. 

England. —  Tyrie  v.  Fletcher,  Cowp,  666 ; 
Loraine  v.  Tomlinson,  2  Dougl.  (3d  ed.)  585. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  457 
et  seq. 

Prior  insurance. —  Where  a  policy  contains 
the  American  clause  and  there  is  prior  insur- 
ance sufficient  to  cover  all  the  property  at 
risk  the  insured  is  entitled  to  a  return  of  the 
premium.  Ryder  v.  Phoenix  Ins.  Co.,  98  Mass. 
185. 
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and  an  action  may  be  maintained  to  recover  the  same.^^  But  if  the  policy  once 
attaches  and  any  risk  whatever  is  run  the  premium  is  considered  earned  and  no 
part  of  it  is  required  to  be  re  turned. 

2.  Absence  of  Insurable  Interest.  If  the  assured  has  no  insurable  interest 
in  the  subject-matter  no  risk  is  assumed  by  the  underwriter^^  and  consequently 
he  is  not  entitled  to  retain  the  premium.^^  But  if  the  assured  have  any  interest, 
even  though  the  same  be  contingent.^*^  the  premium  paid  is  not  recoverable.^'^ 
And  although  the  assured  has  no  interest,  yet  if  he  waits  until  the  risk  has  been 
run  and  the  adventure  safely  completed,  he  will  not  be  permitted  to  obtain  a 
return  of  the  premium  on  the  ground  of  his  lack  of  insurable  interest.^^ 

3.  Mistake.  If  from  a  mistake  of  fact  a  risk  for  which  a  premium  has  been 
paid  is  not  run  the  underwriter  is  required  to  repay  such  premium.^^ 

4.  Misrepresentation  and  Concealment.  In  cases  of  misrepresentation  ^  or  con- 
cealment'^ which  are  not  fraudulent  but  which  are  of  such  a  nature  as  to  avoid  the 
policy  and  prevent  it  from  attaching  to  the  risk,  the  premium  must  be  returned. 

6.  Breach  of  Warranty.  Where  there  is  any  breach  of  either  an  express  or 
implied  warranty  whereby  the  policy  fails  to  attach  the  insured  is  entitled  to  a 
return  of  the  premium.^  But  if  the  breach  of  warranty  occur  after  the  policy 
has  attached  there  can  be  no  return.^    Thus  a  policy  on  a  vessel  "  at  and  from  " 


92.  Ryder  v.  Phcenix  Ins.  Co.,  98  Mass. 
185 ;  Murray  r.  Columbian  Ins.  Co.,  4  Johns. 
(N.  Y.)  443;  Richards  f.  Marine  Ins.  Co.,  3 
Johns.  (N.  Y.)  307;  Penson  f.  Lee,  2  B.  &  P. 
330,  5  Rev.  Rep.  614 ;  Oom  v.  Bruce,  12  East 
225,  11  Rev.  Rep.  367;  and  other  cases  cited 
in  the  preceding  note. 

93.  Taylor  r.  Lowell,  3  Mass.  331,  3  Am. 
Dec.  141;  Waters  v.  Allen,  5  Hill  (N.  Y. ) 
421;  Hendricks  r.  Commercial  Ins.  Co.,  8 
Johns.  (N.  Y.)  1;  Donath  v.  Insurance  Co. 
of  North  America,  4  Dall.  (Pa.)  463,  1  L.  ed. 
910;  Moses  v.  Pratt,  4  Campb.  297,  16  Rev. 
Rep.  794;  Tyrie  ^•.  Fletcher,  Cowp.  666;  Ber- 
mon  V.  Woodbridge,  Dougl.  (3d  ed.)  781; 
Loraine  r.  Tomlinson,  Dougl.  (3d  ed.)  585; 
Gladstone  v.  King,  1  M.  &  S.  35,  14  Rev.  Rep. 
392;  Annen  v.  Woodman,  3  Taunt.  299,  12 
Rev.  Rep.  663. 

94.  See  supra,  III. 

95.  Mellen  v.  National  Ins.  Co.,  1  Hall 
(N.  Y.)  500;  Routh  i\  Thompson,  13  East 
274,  11  East  428,  10  Rev.  Rep.  539;  Martin  v. 
Stilwell,  Show.  100. 

96.  Contingent  interest  see  supra,  III,  B, 
text  and  note  12. 

97.  Boehm  i\  Bell,  8  T.  R.  154,  4  Rev.  Rep. 
620. 

98.  McCulloch  r.  Royal  Exch.  Assur.  Co., 
3  Campb.  406,  14  Rev.  Rep.  765;  Lowry  i\ 
Bourdieu,  Dougl.  (3d  ed.)  468. 

Where  one  insures  the  profits  of  a  ship 
and  the  ship  returns  in  ballast,  he  is  not  en- 
titled to  a  return  of  the  premium.  Juhel  v. 
Church,  2  Johns.  Cas.  (N.  Y.)  333. 

99.  Oom  V.  Bruce,  12  East  225,  11  Rev. 
Rep.  367. 

Premium  for  supposititious  risk. —  The  pre- 
mium is  to  be  returned  which  is  paid  for  in- 
surance against  a  blockade  erroneously  sup- 
posed to  exist.  Taylor  v.  Sumner,  4  Mass. 
56.  But  where  the  insurer,  for  an  additional 
premium,  agreed  that  a  supposed  deviation 
should  not  affect  the  insurance  already  ob- 
tained, it  was  held  that  the  insured  were  not 


entitled  to  a  return  of  the  premium  on  the 
ground  that  the  entire  deviation  had  not  been 
made,  as  was  supposed  at  the  time  the  agree- 
ment was  entered  into.  Crowningshield  v. 
New  York  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.) 
142. 

Lost  or  not  lost. —  A  policy  effected  after 
the  ship's  arrival,  both  parties  being  ignorant 
of  that  fact,  gives  no  right  to  a  return  of 
premium.  Natusch  v.  Hendewerk  [cited  in 
Bradford  r.  Symondson,  7  Q.  B.  D.  456,  460]  ; 
Bradford  v.  Symondson,  7  Q.  B.  D.  456,  4 
Aspin.  455,  20  L.  J.  Q.  B.  582,  45  L.  T.  Rep. 
N.  S.  364,  30  Wkly.  Rep.  27. 

1.  Anderson  v.  Thornton,  8  Exch.  425; 
Feise  v.  Parkinson,  4  Taunt.  640,  13  Rev. 
Rep.  710. 

2.  Carter  v.  Boehm,  3  Burr.  1905,  W.  Bl. 
593;  Anderson  v.  Thornton,  8  Exch.  425; 
Tyler  v.  Horne,  1  Park.  Ins.  455 ;  De  Costa 
v.  Scandret,  2  P.  Wms.  170,  24  Eng.  Reprint 
686. 

3.  Maine. —  Dodge  v.  Boston  Mar.  Ins.  Co., 
85  Me.  215,  27  Atl.  105. 

Massachusetts. —  Taylor  v.  Lowell,  3  Mass. 
331,  3  Am.  Dec.  141;  Porter  v.  Bussey,  1 
Mass.  436. 

New  York. —  Murray  v.  Columbian  Ins.  Co., 

4  Johns.  443 ;  Richards  v.  Marine  Ins.  Co.,  3 
Johns.  307 ;  Duguet  r.  Rhinelander,  1  Johns. 
Cas,  360  [reversed  on  other  grounds  in  1 
Cai.  Cas.  xxv]. 

United  States. —  Scriba  v.  Insurance  Co,  of 
North  America,  21  Fed.  Cas.  No,  12,560,  2 
Wash,  107. 

England. —  Penson  v.  Lee,  2  B,  &  P,  330, 

5  Rev,  Rep.  614;  Colbv  v.  Hunter,  3  C.  &  P. 
7,  M.  &  M.  81,  14  E.  C.  L.  422;  Urngv.  Allan, 
4  Dougl.  276,  26  E,  C.  L.  473;  Anderson  v. 
Pitcher,  3  Esp.  124,  1  Stark.  262,  5  Rev.  Rep. 
565,  2  E,  C.  L.  106. 

See  28  Cent.  Dig.  tit.  '  Insurance,"  §  461. 

4.  Taylor  v.  Lowell,  3  Mass.  331,  3  Am. 
Dec.  141;  Meyer  v.  Gregson,  3  Dougl.  402, 
26  E.  C.  L.  264. 
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a  port  attaches  while  the  vessel  is  in  port  and  a  subsequent  breach  of  warranty  as 
to  time  or  manner  of  sailing  or  as  to  its  seaworthiness  on  saiUng  gives  no  right  to 
require  any  part  of  the  premium  to  be  delivered  up.^ 

6.  Deviation.  Where  a  policy  is  avoided  on  the  ground  of  a  deviation  no 
part  of  the  premium  need  be  returned,  unless  the  risk  is  divisible,  as  the  policy 
must  first  attach  before  it  can  be  avoided  for  a  deviation.^ 

7.  Fraud.  Although  there  are  early  cases  to  the  contrary,^  it  is  now  the 
settled  law  that  any  actual  fraud  on  the  part  of  the  assured  in  procuring  a  policy 
to  be  underwritten  will  deprive  him  of  any  right  he  might  otherwise  have  to  a 
return  of  the  premium.^  But  fraud  on  the  part  of  the  underwriter  in  concealing 
or  misrepresenting  material  facts  will  give  the  assured  the  right  to  recover  back 
any  premium  paid.^ 

8.  Illegality.  Where  a  policy  is  void  for  illegality,  as  being  a  wager  policy,^^ 
or  as  being  designed  to  cover  any  unlawful  trade  or  adventure,^^  or  for  other 
reasons,^^  the  insured  as  a  general  rule  cannot  compel  a  return  of  the  premium,  as 
the  courts  will  not  assist  either  party  in  enforcing  an  illegal  contract.^^  But  it  is 
otherwise  if  the  illegality  was  not  intended  by  the  insured. 

9.  Where  Risk  Is  Divisible.  Where  the  risk  insured  is  from  its  nature  or  from 
the  terms  of  the  policy  divisible  and  the  policy  is  terminated  before  the  whole  of 
the  risk  is  run,  the  premium  is  to  be  apportioned  and  the  part  covering  the  risk 
not  run  returned  to  the  assured.^^  The  risk  is  considered  divisible  where  the 
policy  covers  distinct  voyages, but  a  policy  "  at  and  from "  a  port  is  not 


5.  Taylor  Lowell,  3  Mass.  331,  3  Am. 
Dec.  141;  Annen  i;.  Woodman,  3  Taunt.  299, 
12  Rev.  Rep.  663. 

6.  Hearne  v.  New  England  Mut.  Mar.  Ins. 
Co.,  20  Wall.  (U.  S.)  488,  22  L.  ed.  395; 
Moses  V.  Pratt,  4  Campb.  297,  16  Rev.  Rep. 
794. 

Express  provision  against  return  of  pre- 
mium in  case  of  deviation  see  Alexandria 
Mar.  Ins.  Co.  v.  Stras,  1  Munf.  (Va.)  408. 

7.  De  Costa  v.  Scandret,  2  P.  Wms.  170,  24 
Eng.  Reprint  686;  Whittingham  v.  Thorn- 
burgh,  2  Vern.  Ch.  206,  23  Eng.  Reprint  734. 
See  also  Wilson  f.  Ducket,  3  Burr.  1361. 

8.  Massachusetts. —  Hoyt  v.  Oilman,  8 
Mass.  336. 

NeiD  York. —  Waters  v.  Allen,  5  Hill  421. 

South  Carolina. —  Himely  v.  South  Carolina 
Ins.  Co.,  1  Mill  154,  12  Am.  Dec.  623. 

United  States. —  Schwartz  v.  U.  S.  Insur- 
ance Co.,  21  Fed.  Cas.  No.  12,505,  3  Wash. 
170. 

England. —  Penson  v.  Lee,  2  B.  &  P.  330, 
5  Rev.  Rep.  614;  Tyler  v.  Home,  2  Marsh. 
Ins.  661 ;  Chapman  v.  Eraser,  2  Marsh.  Ins. 
661.  See  also  Anderson  v.  Thornton,  8  Exch. 
425,  428. 

9.  Carter  v.  Boehm,  3  Burr.  1905,  W.  Bl. 
593. 

10.  Juhel  V.  Church,  2  Johns.  Cas.  (N.  Y.) 
333;  Allkins  v.  Jupe,  2  C.  P.  D.  375,  46 
L.  J.  C.  P.  824,  36  L.  T.  Rep.  N.  S.  851; 
Lowry  v.  Bourdieu,  Dougl.  (3d  ed.)  468.  See 
supra,  IV,  A,  4,  b,  ( ii ) . 

11.  Russell  V.  De  Grand,  15  Mass.  35; 
Morck  V.  Abel,  3  B.  &  P.  35;  Horneyer  v. 
Lushington,  3  Campb.  85,  15  East  46,  13  Rev. 
Rep.  759;  Wilson  v.  Royal  Exch.  Assur.  Co., 
2  Campb.  623,  12  Rev.  Rep.  760;  Lubbock 
V.  Potts,  7  East  449;  Vandyck  v.  Hewitt,  1 
East  96,  5  Rev.  Rep.  516;  Palyart  v.  Leckie, 
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6  M.  &  S.  290,  18  Rev.  Rep.  381;  Lowie  v. 
Barber,  4  M.  &  S.  16,  16  Rev.  Rep.  368.  See 
supra,  IV,  A,  5,  a,  b. 

12.  Wilson  V.  Royal  Exch.  Assur.  Co.,  2 
Campb.  623,  12  Rev.  Rep.  760  (insurance  on 
loan  of  monev  to  captain,  payable  out  of 
freight);  Andree  v.  Fletcher,  3  T.  R.  266, 
2  T.  R.  161,  1  Rev.  Rep.  701  (reinsurance 
void  under  19  Geo.  II,  c.  37). 

13.  See,  generally.  Contracts,  9  Cyc.  546 
et  seq. 

14.  Hentig  v.  Staniforth,  5  M.  &  S.  122,  17 
Rev.  Rep.  293. 

Renunciation. —  An  insured,  upon  a  policy 
effected  in  terms  sufficiently  large  to  compre- 
hend an  illegal  adventure,  and  who  intends 
thereby  to  cover  an  illegal  adventure,  cannot 
recover  back  the  premium  without  some 
formal  renunciation  of  the  contract  made 
known  to  the  underwriter  before  the  bringing 
of  the  action,  although  the  adventure  is  never 
entered  upon.  Palyart  v.  Leckie,  6  M.  &  S. 
290,  18  Rev.  Rep.  381. 

15.  Lovering  v.  Mercantile  Mar.  Ins.  Co., 
12  Pick.  (Mass.)  348;  Waters  v.  Allen,  5  Hill 
(N.  Y. )  421;  Donath  v.  Insurance  Co.  of 
North  America,  4  Dall.  (Pa.)  463,  1  L.  ed. 
910;  Stevenson  v.  Snow,  3  Burr.  1237,  W.  BL 
315,  318. 

Partial  shipment  under  valued  cargo  policy. 

—  Under  a  valued  policy  on  cargo  if  the  in- 
sured ships  less  than  the  agreed  quantity  or 
diverts  a  part  of  the  original  shipment  he  is 
entitled  to  a  pro  rata  return  of  premium. 
Mutual  Mar.  Ins.  Co.  v.  Munro,  7  Gray 
(Mass.)  246. 

16.  Rothwell  V.  Cooke,  1  B.  &  P.  172.  In 
an  insurance  on  a  ship  at  and  from  Hull  to 
Bilboa,  warranted  to  depart  from  England 
with  convoy,  it  was  held  that  the  voyages 
from  Hull  to  Portsmouth,  where  she  was  to 
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divisible  so  as  to  apportion  the  premium  between  the  parts  of  the  risk  "  at "  and 
from  "  the  port.^^  Nor  where  the  whole  risk  is  insured  at  one  entire  premium 
can  there  be  any  apportionment.^^  And  where  a  policy  is  at  a  certain  per  cent 
a  month  for  several  months  or  a  year  it  is  considered  one  entire  premium  for 
the  whole  period.^^  The  quantum  of  the  return  depends  upon  the  circumstances 
of  each  case.^*^ 

10.  Short  Interest  and  Double  Insurance.^^  If  the  property  be  insured  to  a 
larger  amount  than  its  real  value  a  proportionate  part  of  the  premium  is  recover- 
able for  the  short  interest.^^  But  where  the  policy  is  a  valued  one  no  inquiry  can 
be  made  as  to  the  real  extent  of  the  interest  unless  it  is  fraudulent,  and  conse- 
quently there  can  be  no  surplus  premium  to  recover.^^  In  cases  of  double  insur- 
ance the  underwriters  repay  a  part  of  the  premium  in  proportion  to  their  respective 
subscriptions.^^ 

11.  Stipulations  For  Return.  It  is  sometimes  stipulated  in  the  policy  that  a 
part  of  the  premium  shall  be  returned  under  certain  conditions  or  the  happening 
of  certain  events.^^    The  stipulation  of  this  kind  which  has  probably  received  the 


meet  the  convoy,  and  thence  to  Bilboa,  might 
be  considered  as  distinct;  and  in  case  of  a 
loss  between  the  two  latter  places,  an  ap- 
portionment and  a  return  of  premium  might 
be  demanded.  Rotliwell  x.  Cooke,  supra.  Upon 
a  policy  at  and  from  London  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Ports- 
mouth, the  contract  and  risk  are  divisible  at 
Portsmouth,  as  two  independent  contracts  and 
risks.  Tyrie  v.  Fletcher,  Cowp.  666.  A  vessel 
was  insured  from  Malta  to  St.  Petersburg 
for  a  premium  "  at  and  after  the  rate  of 
forty  per  cent.,  to  return  fifteen  per  cent, 
if  the  vessel  passed  the  Gut  of  Gilbraltar  on 
or  before  the  twentieth  of  June  last,  and  the 
risk  ends  without  loss;  or  fifteen  per  cent, 
if  the  risk  ends  in  safety  at  Gottenburgh." 
The  vessel  passed  the  Gut  on  the  9th  of 
July,  and  while  on  her  voyage  in  the  English 
channel  the  supercargo  received  information 
which  induced  liim  to  abandon  the  voyage  to 
St.  Petersburg,  and  go  to  London,  where  the 
vessel  and  cargo  were  sv^ized.  In  an  action 
for  a  return  of  the  fifteen  per  cent  last  men- 
tioned, it  was  held  that  the  voyage  was  di- 
visible, and  that  the  underwriters,  being  dis- 
charged by  the  act  of  the  insured  from  all 
risk  from  Gottenburgh  to  St.  Petersburg,  were 
bound  to  return-  the  fifteen  per  cent.  Ogden 
I'.  New  York  Firemen  Ins.  Co.,  12  Johns. 
(N.  Y.)  114. 

17.  Meyer  v.  Gregson,  3  Dougl.  402,  26 
E.  C.  L.  264. 

"At  and  from." — An  insurance  on  a  ship 
and  goods  at  and  from  A  to  B,  during  her 
stay  and  trade  there,  at  and  from  her  port 
or  ports  of  discharge  in  C,  and  at  and  from 
thence  back  to  A,  is  an  entire  contract. 
Bermon  v.  Woodbridge,  Dougl.  (3d  ed.) 
781. 

18.  A  custom  to  return  part  of  the  pre- 
mium where  the  insurance  is  on  a  round 
voyage  and  the  insured  has  no  property  on 
the  return  voyage  is  in  conflict  with  a  note 
given  for  the  entire  premium  and  cannot  be 
set  up  as  a  defense  to  a  suit  on  the  note. 
Homer  v.  Dorr,  10  Mass.  26. 

Where  a  policy  was  expressly  apportioned 
on  time  and  an  abandonment  was  made  for 
[39] 


detention,  it  was  held  that  the  abandonment 
related  back  to  tne  beginning  of  the  detention 
and  the  risk  was  then  terminated  and  a  re- 
turn of  the  unearned  premium  from  that  time 
should  be  made.  Levering  v.  Mercantile  Mar. 
Ins.  Co.,  12  Pick.  (Mass.)  348. 

19.  Loraine  r.  Tomlinson,  Dougl.  (3d  ed.) 
585. 

20.  Stevenson  v.  Snow,  3  Burr.  1237,  W.  Bl. 
315,  318. 

21.  See  supra,  IV,  B,  8. 

22.  Holmes  r.  United  Ins.  Co.,  2  Johns. 
Cas.  (X.  Y.)  329;  Fisk  x.  Masterman,  10 
L.  J.  Exch.  306,  8  M.  &  W.  165.  Compare 
Howland  r.  Commercial  Ins.  Co.,  Anth.  N.  P. 
(X.  Y.)  42,  holding  that  an  action  for  re- 
turn of  premium,  on  account  of  short  interest, 
will  not  lie,  if  plaintiff's  interest,  to  the  ex- 
tent insured,  was  covered  at  any  time  during 
the  vovage. 

23.  MacNair  v.  Coulter,  4  Bro.  P.  C.  450,  2 
Eng.  Reprint  305. 

24.  Fisk  f.  Masterman,  10  L.  J.  Exch.  306, 
8  ^I.  &  W.  165. 

Variation  in  risks  covered.— If  the  risks 
covered  by  the  two  policies  vary  it  is  not  a 
case  of  double  insurance  and  the  above  rule 
has  no  application.  Columbian  Ins.  Co.  v. 
Lynch,  11  Johns.  (N.  Y.)  233.  See  also  In- 
surance Co.  of  North  America  V.  Rogers,  78 
Me.  191,  3  Atl.  283;  and  supra,  IV,  B,  8,  a. 

25.  If  "employed  in  eastern  trade  during 
whole  currency  of  policy." — Where  a  policy 
on  plaintiff's  ship  from  March  13,  1899,  to 
March  13,  1900,  provided  for  the  return  of  a 
part  of  the  premium,  "  should  the  vessel  be 
employed  in  the  Eastern  trade  during  the 
wiiole  currency  of  this  policy,"  and  the  ship 
was  employed"  in  such  trade  from  March  13, 
1899,  until  July  23,  1899,  when  she  was  lost, 
it  was  held  that  the  ship  had  been  employed 
in  the  Eastern  trade  during  the  whole  cur- 
rency of  the  policy.  Gorsedd  Steamship  Co. 
V.  Forbes,  5  Com.  Cas.  413. 

Vessel  laid  up. —  A  stipulation  in  a  time 
policy  for  a  return  of  a  part  of  the  premium 
for  every  uncommenced  month  if  sold  or  laid 
up,  the  "term  "  laying  up  "  means  a  laying  up 
for  the  season  without  being  further  employed 
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most  attention  of  tlie  courts  is  the  provision  to  return  a  part  of  the  premium  if 
the  ship  "  sails  with  convoy  and  arrives."  This  has  been  Iield  to  mean  a  safe 
arrival,^^  but  it  is  considered  that  there  is  a  "  safe  arrival "  notwithstanding  there 
has  been  a  general  average  loss^^  or  the  ship  and  cargo  have  been  required  to  pay 
salvage.^^ 

12.  Deduction  of  One-Half  Per  Cent.  In  England  there  was  formerly  a  well 
established  custom  to  allow  one-half  per  cent  to  the  underwriter  where  the  pre- 
mium was  returned  ;  but  there  is  no  trace  of  this  custom  ever  having  existed  in 
the  United  States,  and  it  appears  to  have  become  obsolete  in  England.^^ 

VL  ALTERATION,  CANCELLATION,  ASSIGNMENT,  AND  REFORMATION  OF 
POLICY,  AND  TRANSFER  OF  PROPERTY. 

A.  Alteration  of  Policy — l.  In  General.  Any  material  alteration  in  the 
policy,  after  the  same  has  been  executed,  if  made  without  the  consent  of  the 
underwriters,  will  vitiate  the  insurance.^^ 

2.  Alteration  or  Modification  by  Consent.  A  policy  may  be  altered  or 
modified  by  the  consent  of  both  parties,^^  and  subject  to  the  same  exceptions  as 
in  the  case  of  other  contracts  and  restrictions,  if  any,  imposed  by  statute,  the  alter- 
ation or  modification  may  be  by  parol  agreement.^^  Where  several  underwrite 
on  the  same  policy  the  consent  of  part  of  them  to  an  alteration  will  serve  to  keep 
the  policy  in  force  as  to  them  but  it  will  be  void  as  to  those  who  were  ignorant 
of  the  making  of  the  alteration. 

B.  Cancellation  of  Policy  —  l.  By  Parties— a.  In  General.  After  the 
inception  of  the  risk  the  underwriter  cannot  cancel  the  policy,  unless  there  is  a 


during  the  current  vear.  Hunter  v.  Wright, 
10  B.  &  C.  714,  8  L.  J.  K.  B.  0.  S.  259,  21 
E.  C.  L.  301. 

Premium  not  recoverable  in  addition  to 
total  loss. —  Where  a  total  loss  is  recovered, 
there  cannot  also  be  a  return  of  premium  for 
convoy,  because  the  total  loss  includes  the  en- 
tire premium  added  to  the  invoice  price. 
Langhorn  v.  Allnutt,  4  Taunt.  511,  13  Rev. 
Rep.  663. 

26.  May  v.  Christie,  Holt  N.  P.  67,  17  Rev. 
Rep.  608,  3  E.  0.  L.  36 ;  Leevin  v.  Cormac,  4 
Taunt.  483,  13  Rev.  Rep.  654. 

Arrival  under  circumstances  relieving  the 
underwriters  for  loss  gives,  the  right  to  re- 
ceive back  the  agreed  portion  of  the  pre- 
mium. Dalgleish  v.  Brooke,  15  East  295,  13 
Rev.  Rep.  476. 

Breaking  up  of  the  convoy  does  not  termi- 
nate the  right  to  a  return  of  the  premium 
where  the  vessel  arrives.  Audley  f.  Dufl*, 
2  B.  &  P.  Ill,  5  Rev.  Rep.  549. 

27.  Simond  v.  Boydell,  Dougl.  (3d  ed.) 
268. 

28.  Aguilar  f.  Rodgers,  7  T.  R.  421,  4  Rev. 
Rep.  478. 

29.  Stevenson  v.  Snow,  3  Burr.  1237,  W.  Bl. 
315,  318.    See  2  Arnoukl  Ins.  (6th  ed.)  1121. 

30.  French  v.  Patten,  1  Campb.  72,  1806, 
9  East  351,  9  Rev.  Rep.  571.  See,  generally, 
Alteration  of  Instruments. 

Material  alterations.— Inserting  in  the 
printed  form  of  a  policy  any  specific  subject- 
matter  after  the  policy  has  been  executed  will 
render  it  void.  Langhorn  v.  Cologan,  4  Taunt. 
330,  13  Rev.  Rep.  613.  The  same  is  true  of 
an  alteration  by  changing  the  port  of  destina- 
tion (Laird  v.  Robertson,  4  Bro.  P.  C.  488,  2 
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Eng.  Reprint  333),  giving  a  liberty  to  make 
an  additional  call  (Forshaw  v.  Chabert,  3 
B.  &  B.  158,  6  Moore  C.  P.  369,  23  Rev.  Rep. 
596,  7  E.  C.  L.  659),  inserting  an  alternative 
port  of  destination  (Campbell  x>.  Christie,  2 
Stark.  64,  3  E.  C.  L.  318),  or  enlarging  the 
time  within  which  the  vessel  is  to  sail  (Fair- 
lie  r.  Christie,  Holt  N.  P.  331,  3  E.  C.  L.  135, 
1  Moore  C.  P.  114,  7  Taunt.  416,  18  Rev.  Rep. 
515). 

Immaterial  alterations. —  A  policy  "  at  and 
from  A.  and  B."  is  not  vitiated  by  inserting 
the  words  "  both  or  either."  Clapham  v. 
Cologan,  3  Campb.  382.  And  inserting  "  and 
trade "  in  a  policy  "  to  Africa,  and  during 
her  stay  there  and  back  with  liberty  to  sell, 
barter,  exchange,  load,  unload  and  reload 
cargo,"  is  an  immaterial  alteration.  Sander- 
son V.  Symonds,  1  B.  &  B.  426,  4  Moore  C.  P. 
42,  21  Rev.  Rep.  675,  5  E.  C.  L.  721. 

31.  Ridsdale  Shedden,  4  Campb.  107; 
Bates  V.  Grabham,  Holt  K.  B,  469. 

An  agent  generally  has  no  authority  to 
make  an  alteration  in  the  policy.  Bunten  v. 
Orient  Mut.  Ins.  Co.,  4  Bosw.  (N.  Y.)  254 
^affirmed  in  1  Abb.  Dec.  257,  2  Keyes  667,  31 
Plow.  Pr.  640]. 

32.  See  Contracts,  9  Cyc.  596,  597;  Life 
Insurance,  25  Cyc.  783. 

33.  Forshaw  r.  Chabert,  3  B.  &  B.  158,  o 
Moore  C.  P.  369,  23  Rev.  Rep.  596,  7  E.  C.  L. 
659;  Laird  v.  Robertson,  4  Bro.  P.  C.  488,  2 
Eng.  Reprint  333;  Fairlie  v.  Christie,  Holt 
N.  P.  331,  3  E.  C.  L.  135,  1  Moore  C.  P.  114,  7 
Taunt.  412,  2  E.  C.  L.  425,  18  Rev.  Rep.  515; 
Campbell  v.  Christie,  2  Stark.  64,  3  E.  C.  L. 
318;  Langhorn  v.  Cologan,  4  Taunt.  330,  13 
Rev.  Rep.  613. 
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reservation  to  that  effect  in  the  contract,  without  the  consent  of  the  insured.^ 
But  the  parties  to  the  contract  may  mutually  agree  that  the  policy  be  canceled. 
There  is  nothing  pecnliar  to  marine  insurance  in  regard  to  such  agreements,  but, 
as  in  other  contracts,  both  parties  must  act  upon  any  offer  to  cancel  before  any 
change  has  intervened  in  theii*  relative  situation. 

b.  Ignorance  of  Prior  Loss.  Where  a  policy  lias  been  canceled  by  consent  of 
the  parties  in  ignorance  of  an  antecedent  loss  the  underwriter  is  not  discharged 
from  liability  for  such  loss,  but  only  for  losses  occurring  subsequent  to  the  time 
of  cancellation.^^  A  cancellation  under  such  circumstances  will  be  rescinded  in 
equity,  although  the  mistake  was  of  one  party  only.^'^ 

2.  By  Court.  If  a  policy  is  liable  to  be  completely  avoided,  as  on  the  ground 
of  fraud,  misrepresentation,  or  concealment,  a  court  of  equity  may  direct  its 
delivery  up  and  cancellation.^  But  where  the  policy  cannot  be  so  avoided,  a 
court  of  equity  cannot  direct  its  cancellation  as  to  any  claim  on  which  there  is  a 
good  legal  defense  or  declare  that  there  is  no  liability  upon  it.^*^ 

C.  Assig-nment  of  Policy  and  Transfer  of  Property  — l.  Transfer  of 
Property  Insured.  A  transfer  of  the  property  insured  does  not  operate  as  a 
transfer  of  the  insurance  upon  it,  and  where  the  transfer  is  absolute  so  that  the 
insured  ceases  to  have  any  insurable  interest  there  can  be  no  recovery  upon  the 
policy  in  case  of  loss.'^'^    But  if  the  transfer  is  conditional  the  insured  continues  to 


34.  New  York  F.  Mar.  Ins.  Co.  t.  Roberts, 
4  Duer  (N.  Y.)  141. 

35.  Head  f.  Providence  Ins.  Co.,  2  Crancli 
(U.  S.)  127,  2  L.  ed.  229. 

An  acceptance  of  an  offer  to  cancel  a  policy 
after  knowledge  of  a  loss  and  after  a  prior 
refusal  to  cancel  the  same  does  not  in  law 
amount  to  an  agreement  to  cancel.  Head  f. 
Providence  Ins.  "Co.,  2  Cranch  (U.  S.)  127, 
2  L.  ed.  229. 

Offer  to  cancel  must  be  accepted  as  an  en- 
tirety.—  Wilkins  r.  Tobacco  Ins.  Co.,  30  Ohio 
St.  317,  27  Am.  Rep.  455  [affirming  1  Cine. 
Super.  Ct.  349]. 

Authority  of  broker  to  cancel. —  The  au- 
thority given  to  a  broker,  when  he  is  to  effect 
a  policy,  does  not  extend  to  warrant  him  in 
canceling  it.  Xenos  v.  Wickham,  L.  R.  2  H.  L. 
296,  36  L.  J.  C.  P.  313,  16  L.  T.  Rep.  N.  8. 
800,  16  Wkly.  Rep.  38. 

Cancellation  by  corporation. —  The  cancel- 
lation must  be  made  in  the  manner  in  which 
the  underwriting  company  is  enabled  to  act 
and  if  it  is  only  authorized  to  act  by  writing 
the  cancellation  must  be  made  in  that  man- 
ner. Head  r.  Providence  Ins.  Co.,  2  Cranch 
(U.  S.)  127,  2  L.  ed.  229. 

Notice  of  cancellation. — A  policy  of  marine 
insurance  dated  April  5,  1880,  for  six  months, 
provided :  '  This  policy  to  continue  in  force 
from  the  date  of  expiration  until  notice  is 
given  this  company  of  its  discontinuance,  the 
assured  to  pay  for  such  privilege  pro  rata  for 
the  time  used."  October  9  the  insured  wrote 
to  the  insurer,  inclosing  a  check  for  one 
monthly  premium  from  October  5  to  Novem- 
ber 5.  On  November  6  there  was  a  loss  by  a 
peril  of  the  sea.  It  was  held  that  the  sending 
of  the  check  for  one  month's  insurance  was  a 
monthly  payment,  and  not  the  notice  of  dis- 
continuance provided  for  in  the  policy. 
Greenwich  Ins.  Co,  v.  Providence,  etc..  Steam- 
ship Co.,  119  U.  S.  481,  7  S.  Ct.  292,  30  L.  ed. 
473. 


Where  an  insured  became  insolvent  and  the 
premium  remained  unpaid,  and  the  under- 
writer notified  the  assignee  that  it  would  not 
be  bound  unless  the  premium  was  secured,  to 
which  the  assignee  paid  no  attention,  it  was 
held  that  the  underwriter  was  justified  in 
treating  the  agreement  to  insure  as  aban- 
doned. Hubbell  r.  Pacific  Mut.  Ins.  Co.,  100 
N.  Y.  41,  2  N.  E.  470. 

36.  Duncan  v.  New  York  Mut.  Ins.  Co.,  61 
N.  Y.  Super.  Ct.  13,  18  N.  Y.  Suppl.  863 
[affirmed  in  138  N.  Y.  88,  33  N.  E.  730,  20 
L.  R.  A.  386]  ;  Steamship  Samana  Co.  v.  Hall, 
55  Fed.  663 ;  Reyner  r.  Hall,  4  Taunt.  725,  14 
Rev.  Rep.  650 ;  Brown  v.  British  America 
Assur.  Co.,  25  U.  C.  C.  P.  514.  Contra,  Soper 
V.  Atlantic  Mut.  F.  &  M.  Ins.  Co.,  120  Mass. 
267. 

Pending  salvage  claim. —  One  who  settles 
with  the  insurers  for  a  partial  loss,  and  sur- 
renders his  policy  without  notifying  them  of 
a  claim  pending  for  salvage,  cannot,  if  the 
salvage  be  decreed,  recover  such  further  loss. 
It  would  be  different  if  the  notice  were  given. 
Batre  v.  Louisiana  Ins.  Co.,  13  La.  577. 

37.  Duncan  r.  New  York  Mut.  Ins.  Co.,  61 
N.  Y.  Super.  Ct.  13,  18  N.  Y.  Suppl.  863  [af- 
firmed in  138  N.  Y.  88,  33  N.  E.  730,  20  L.  R. 
A.  386]. 

38.  Rivaz  v.  Gerussi,  6  Q.  B.  D.  222,  4 
Aspin.  377,  50  L.  J.  Q.  B.  176,  44  L.  T.  Rep. 
N.  S.  79;  Brooking  v.  Maudslav,  38  Ch.  D. 
636,  6  Aspin.  296,  57  L.  J.  Ch.  1001,  58  L.  T. 
Rep.  N.  S.  852,  36  Wkly.  Rep.  664;  London, 
etc.,  Ins.  Co.  r.  Sevmour,  L.  R.  17  Eq.  85,  43 
L.  J.  Ch.  120,  29'L.  T.  Rep.  N.  S.  641,  22 
Wklv.  Rep.  201;  De  Costa  v.  Scandret,  2 
P.  Wms.  170,  24  Ene.  Renrint  686. 

39.  Brooking  v.  Maudslav,  38  Ch.  D.  636, 
6  Aspin.  296,  57  L.  J.  Ch.  1001,  58  L.  T.  Rep. 
N.  S.  852,  36  Wkly.  Rep.  664. 

40.  Lazarus  v.  Commonwealth  Ins.  Co.,  5 
Pick.  (Mass.)  76;  Gordon  v.  Massachusetts 
F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Car- 
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liave  an  insurable  interest  and  can  recover.^^  A  more  change  of  ownersliip  or 
interest  in  the  subject-matter  of  a  marine  insurance  will  not  avoid  the  policy, 
provided  there  be  an  insurable  interest  at  the  time  of  loss,  unless  there  is  a 
provision  to  such  effect  in  the  policy/^-  A  change  in  interest  after  a  loss  lias 
happened  clearly  cannot  be  set  up  by  the  insurer  to  defeat  a  claim  for  the  loss/^ 

2.  Assignment  of  Policy.  In  the  absence  of  a  prohibition  as  to  the  assignment 
of  a  policy,  a  transfer  or  assignment  thereof  is  valid  and  the  policy  remains  in 
force  for  the  benefit  of  the  assignee,  although  no  notice  of  the  assignment  is  given 
to  the  underwriters.^^ 

3.  Effect  of  Assignment.  A  valid  assignment  of  a  policy  passes  to  the  assignee 
all  the  rights  of  the  insured,*^  and  the  assignee  takes  subject  to  the  rights  of  the 
underwriter  against  the  assip-nor.^^ 

4.  Assignment  After  Loss.  Wliere  the  interest  of  the  insured  ceases  before 
loss  a  subsequent  assignment  of  the  policy  is  ineffectual  to  give  the  transferee  a 
right  to  recover  for  the  loss.^^    But  if  the  interest  of  the  insured  continues  until 


roll  V.  Boston  Mar.  Ins.  Co.,  8  Mass.  515; 
North  of  England  Pure  Oil-Cake  Co.  v.  Arch- 
angel Maritime  Ins. 'Co.,  L.  E.  10  Q.  B.  249, 
2  Aspin.  571,  44  L.  J.  Q.  B.  121,  32  L.  T. 
Rep.  N.  S.  561,  24  Wkly.  Rep.  162. 

41.  Gordon  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  249. 

42.  Bell  f.  Western  M.  &  F.  Ins.  Co.,  5 
Rob.  (La.)  423,  39  Am.  Dec.  542  (holding 
that  where  a  policy  on  a  vessel  obtained  by 
the  owner  does  not  prohibit  him  from  selling, 
he  can  do  so  without  forfeiting  it,  if  the  in- 
surers are  not  thereby  put  in  a  worse  situa- 
tion, and  that,  where  he  retains  a  mortgage 
or  a  privilege  thereon  as  vendor,  he  will  have 
an  insurable  interest  entitling  him  to  recover 
on  the  policy;  it  not  being  necessary  that  the 
interest  at  the  time  of  the  loss  shall  be  the 
same  as  that  existing  when  the  policy  was  ob- 
tained) ;  Worthington  v.  Bearse,  12  Allen 
(Mass.)  382,  90  Am.  Dec.  152  (holding  that 
where  the  owner  of  a  vessel  sold  the  same 
after  having  procured  a  policy  of  insurance 
thereon  and  afterward  took  a  reconveyance, 
his  rights  under  the  policy  were  suspended 
during  the  time  he  had  no  title,  but  when  he 
again  acquired  title  by  the  reconveyance,  his 
rights  were  revived,  and  he  could  recover  on 
the  policy  in  case  of  a  loss  after  the  recon- 
veyance) ;  Gordon  v.  Massachusetts  F.  &  M. 
Ins.  Co.,  2  Pick.  (Mass.)  249;  Fernandez  v. 
Great  Western  Ins.  Co.,  3  Rob.  (N.  Y.)  457 
{reversed  on  other  grounds  in  48  N.  Y.  571, 
8  Am.  Rep.  571]  (holding  that  where  the 
owner  of  a  vessel  sold  the  same  after  obtain- 
ing a  policy  thereon,  and  two  days  afterward, 
according  to  previous  agreement,  took  back 
from  the  purchaser  a  mortgage  to  secure  the 
payment  of  a  part  of  the  purchase-money,  ac- 
companied by  a  power  of  attorney  placing  the 
vessel  under  the  entire  control  of  the  mort- 
gagee, the  transfer  did  not  terminate  the  in- 
terest of  the  insured  or  release  the  insurer 
from  liability  to  him)  ;  Sparkes  v.  Marshall, 
2  Ring.  N.  Cas.  761,  2  Hodges  44,  5  L.  J.  C.  P. 
286,  3  Scott  172,  29  E.  C.  L.  750.  And  see  the 
cases  cited  infra,  VI,  C,  5,  notes  50-53. 

Effect  of  clause  prohibiting  transfer  see 
infra,  VI,  C,  5. 

43.  Duncan  D.  Great  Western  Ins.  Co.,  1 
Abb.  Dec.    (N.   Y.)    562,   3   Keyes   394,  2 

[VI,  C,  1] 


Transcr.  App.  130,  5  Abb.  Pr.  N.  S.  173; 
Crosby  v.  New  York  Mut.  Ins.  Co.,  5  Bosw. 
(N.  Y.)  369;  Sparkes  v.  Marshall,  2  Bing. 
N.  Cas.  761,  776,  2  Hodges  44,  5  L.  J.  C.  P. 
286,  3  Scott  172,  29  E.  C.  L.  750. 

44.  Bell  V.  Firemen's  Ins.  Co.,  5  Rob.  (La.) 
446 ;  Hitchcock  i;.  Northwestern  Ins.  Co.,  26 
N.  Y.  68;  Earl  v.  Shaw,  1  Johns.  Cas.  (N.  Y.) 
313,  1  Am.  Dec.  117;  Phoenix  Ins.  Co.  v. 
Hagar,  11  Wkly.  Notes  Cas.  (Pa.)  281. 

45.  Duncan  v.  China  Mut.  Ins.  Co.,  59 
N.  Y.  Super.  Ct.  396,  14  N.  Y.  Suppl.  301  [a/- 
-firr^xed  in  129  N.  Y.  237,  29  N.  E.  76]. 

Indorsement  of  certificates. —  Where  certifi- 
cates of  insurance  are  indorsed  without  as- 
signment of  the  policy,  and  the  policy  con- 
tains a  provision  that  it  may  be  assigned,  the 
assignment  of  the  certificates  may  be  con- 
sidered to  have  been  made  for  the  purpose 
of  enabling  the  assignee  to  claim  the  insur- 
ance, and  not  as  an  assignment  of  the  policy, 
where  the  transaction  is  for  collateral  se- 
curity for  advances  made  on  the  cargo  in- 
sured. Delahunt  v.  ^tna  Ins.  Co.,  97  N.  Y. 
537. 

Short  indorsement. —  A  cargo  of  wheat, 
fully  insured,  having  fallen  in  value,  was  sold, 
including  the  freight  and  the  full  insurance 
at  a  reduced  price.  The  policies  were  trans- 
ferred to  the  purchaser,  but  with  an  indorse- 
ment limiting  the  transfer  to  an  amount  suffi- 
cient only  to  cover  the  price  at  which  the 
cargo  was  sold.  It  was  held  that  the  policy 
might  have  been  indorsed  short  by  express 
reservation  but  that  the  insured  had  here 
failed  to  do  so  and  therefore  could  recover  no 
part  of  the  insurance  after  a  total  loss.  Ralli 
V.  Universal  Mar.  Ins.  Co.,  4  De  G.  F.  &  J.  1, 
8  Jur.  N.  S.  495,  31  L.  J.  Ch.  313,  6  L.  T.  Rep. 
N.  S.  34,  10  Wkly.  Rep.  278,  65  Eng.  Ch.  1,  45 
Eng.  Reprint  1082. 

Partial  assignment. —  An  assignment  may 
be  made  to  give  the  right  to  recover  for  an 
antecedent  loss  without  conveying  the  right 
to  recover  for  an  unearned  premium  under 
the  policy.  Boddinsrton  v.  Costelli,  1  C.  L.  R. 
281,  1  E.  &  B.  879,  17  Jur.  781,  23  L.  J. 
Q.  B.  31,  1  Wkly.  Rep.  359,  72  E.  C.  L.  879. 

46.  Waters  v.  Allen,  5  Hill  (N.  Y.)  421. 

47.  North  of  England  Pure  Oil-Cake  Co.  V. 
Archangel  Maritime  Ins.  Co.,  L.  R.  10  Q.  B. 
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after  a  loss  tlie  policy  may  be  assigned  and  the  assignee  may  recover  thereon  in 
his  own  name.^^ 

5.  Clauses  Prohibiting  Transfer  of  Property  or  Assignment  of  t»0LicY.  Policies 
of  marine  insurance  frequently  contain  clauses  providing  that  the  policy  shall  be 
void  if  the  property  be  sold  or  transferred  or  the  policy  assigned  witliout  the 
consent  of  the  underwriter.^^  These  clauses  are  strictly  construed  and  are  inter- 
])reted  as  contemplating  a  complete  change  of  ownersliip,^^  so  that  the  policy  is 
not  affected  if  the  insured  gives  a  chattel  mortgage  on  the  property,^^  or  if  he 
sells  the  same  and  takes  a  mortgage  thereon  for  the  purchase-money,  with  control 
of  the  property or  if  the  property  is  seized  by  a  sheriff  or  marshal.^^ 

D.  Reformation  of  Policy.  When  the  contract  of  insurance  is  agreed  to, 
the  underwriter  is  bound  to  insert  in  the  policy  whatever  that  contract  by  a  just 
and  reasonable  interpretation  includes,  and  if  he  omits  to  do  so  a  court  of  equity 
will  direct  its  reformation.^^  The  mistake  must  be  mutual.^^  It  may  be  either  one 
of  law  or  of  fact,  and  be  in  regard  to  the  names  of  the  persons  insured,^^  to  the 
voyage,^^  or  to  the  time  of  commencement  of  the  risk.^^  The  reformation  may  be 
made  even  after  knowledge  of  a  loss.*^*^  The  power,  however,  should  be  exercised 
with  great  caution.^^ 

VII.  AVOIDANCE  AND  FORFEITURE  OF  POLICY. 
A.  Misreppesentation — l.  Definition.     A  misrepresentation  is  a  false 
statement  or  assertion  made  by  one  party  to  the  other,  before  or  at  the  time  of 


249,  2  Aspin.  571,  44  L.  J.  Q.  B.  121,  32  L.  T. 
Rep.  N.  S.  501,  24  Wklv.  Rep.  1G2. 

48.  Llovd  f.  Fleming,  L.  R.  7  Q.  B.  290,  1 
Aspin.  192,  41  L.  J.  Q.  B.  93,  25  L.  T.  Rep. 
N.  S.  824,  20  Wkly.  Rep.  290. 

49.  Notice  of  assignment. —  V\'here  a  policy 
of  insurance  contained  the  following  clause: 

It  is  agreed  that,  should  the  insured"  change 
master  or  owners,  notice  shall  be  given  by 
him  to  the  insurers  without  delay,  when  the 
insurers  may  end  the  adventure,"^  if  they  so 
elect  by  returning  a  \iro  rata  premium,"  it 
was  held  that  the  consent  of  the  insurers, 
previously  obtained  for  a  change  of  the  own- 
ers, did  not  do  away  with  the  necessity  of  a 
notice  after  the  transfer.  Eddy  v.  Tennessee 
M.  &  F.  Ins.  Co.,  21  Mo.  587. 

Assent  of  the  underwriter  may  be  shown 
by  the  signature  of  the  secretary  of  the  un- 
derwriting company,  although  the  charter  of 
the  company  requires  all  policies  to  be  signed 
by  its  president.  New  England  Mar.  Ins.  Co. 
V.  De  Wolf,  8  Pick.  (Mass.)  56. 

Only  the  underwriter  can  take  advantage 
of  an  assignment  of  a  policy  in  contravention 
of  a  prohibiting  clause.  An  attaching  cred- 
itor cannot  do  so.  Pennsvlvania  Ins.  Co.  v. 
Trask,  8  Phila.  (Pa.)  32.  ^ 

50.  Hitchcock  v.  Northwestern  Ins.  Co.,  26 
N.  Y.  OS. 

51.  Hennessey  v.  Manhattan  F.  Ins.  Co.,  28 
Hun  (N.  Y.)  98;  Pennsvlvania  Ins.  Co.  v. 
Phrenix  Ins.  Co.,  71  Pa.  St.  31 ;  Pritchard  v. 
Merchants  Mar.  Ins.  Co.,  26  N.  Brunsw.  232. 

A  bill  of  sale  absolute  on  its  face,  but  in- 
tended merely  as  security  for  advances,  is  not 
within  such  a  clause.  Pritchard  v.  Merchants 
Mar.  Ins.  Co.,  26  N.  Brunsw.  232. 

52.  Hitchcock  v.  Northwestern  Ins.  Co.,  26 
N.  Y.  68;  Fernandez  r.  Great  Western  Ins. 
Co.,  3  Rob.  (N.  Y.)  457  {reversed  on  other 
grounds  in  48  N.  Y.  571,  8  Am.  Rep.  5711. 


53.  Marigny  f.  Home  Mut.  Ins.  Co.,  13  La, 
Ann.  338,  71  Am.  Dec.  511. 

54.  Fireman's  Ins.  Co.  f.  Powell,  13  B.  Mon. 
(Ky.)  311;  Bunten  v.  Orient  Mut.  Ins.  Co,,  8 
Bosw.  (N.  Y.)  448  [afjirmed  in  1  Abb.  Lec, 
257,  2  Keyes  667,  31  How.  Pr.  640]  ;  Andrews 
V.  Essex  F.  &  M.  Ins.  Co.,  1  Fed.  Cas.  No. 
374,  3  Mason  6;  Hearn  v.  Equitable  Safety 
Ins.  Co.,  11  Fed.  Cas.  No.  6,300,  4  Cliff. 
192;  Oliver  v.  Mutual  Commercial  Mar.  Ins. 
Co.,  18  Fed.  Cas.  No.  10,498,  2  Curt.  277; 
Motteux  V.  London  Assur.  Co.,  1  Atk.  545, 
26  Eng.  Reprint  343;  Wylde  v.  Union  Mar. 
Ins.  Co.,  Pitch.  Eq.  Cas.  "(Nova  Scotia)  203 
{affirmed  in  10  Nova  Scotia  205].  See,  gen- 
erally. Reformation  of  Instruments. 

Must  be  mutual  agreement. —  The  terms  of 
the  contract  must  have  been  previously  agreed 
upon  by  both  of  the  parties  in  order  to  en- 
title either  to  a  reformation  of  the  policy. 
Mackenzie  v.  Coulson,  L.  R.  8  Eq.  368. 

55.  Hearne  v.  New  England  Mut.  Mar.  Ins. 
Co.,  20  Wall.   (U.  S.)    488,  22  L.  ed.  395. 

56.  Hearn  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6,300,  4  Cliff.  192. 

57.  Hill  V.  Millville  Mut.  M.  &  F.  Ins.  Co., 
39  N.  J.  Eq.  66;  Banks  r.  Wilson,  Ritch.  Eq. 
Cas.   (Nova  Scotia)  210. 

58.  National  Traders'  Bank  t\  Ocean  Ins. 
Co.,  62  Me.  519;  Arnold  v.  Pacific  Mut.  Ins. 
Co.,  78  N.  Y.  7;  Equitable  Safetv  Ins.  Co. 
i\  Hearne,  20  Wall.  (U.  S.)  494,"  22  L.  ed. 
398. 

59.  Wylde  v.  Union  Mar.  Ins.  Co.,  Ritch. 

Eq.  Cas.  (Nova  Scotia)  203  [affirmed  in  10 
Nova  Scotia  205]. 

60.  Arnold  v.  Pacific  Mut.  Ins.  Co.,  78 
N.  Y.  7. 

61.  Hearn  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6,300,  4  Cliff.  192. 

62.  Right  to  return  of  premium  see  supra, 
V,  P,  4. 
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entering  into  tlie  contract,  witli  respect  to  some  matter  or  circumstance  relatin^^ 
to  it.^3 

2.  Distinguished  From  Warranty.  A  representation  is  to  be  distinguished 
from  a  warranty  in  tliat  it  forms  no  part  of  the  contract  but  is  entirely  collateral 
to  it.^*  Also  a  warranty  must  be  strictly  complied  with  while  a  representation 
only  requires  a  substantial  compliarice.^^ 

3.  Construction.  A  representation  is  to  be  taken  in  the  ordinary  meaning  as 
of  the  place  where  made,^^  and  in  case  of  ambiguity  it  is  to  be  construed  most 
favorably  to  the  insured,  it  being  the  duty  of  the  underwriter  in  such  cases  to 
ask  explanation.^''' 

4.  ContinuatioNo  a  representation  of  an  existing  fact  once  made  continues 
until  altered  or  withdrawn.*^^ 

5.  To  Whom  Representation  Extends.  A  representation  affects  the  contract 
only  as  to  the  person  to  whom  it  was  made,  and  the  fact  that  a  misrepresentation 
was  made  to  one  underwriter  will  not  affect  the  insurance  made  by  a  subsequent 
underwriter.^^ 

6.  Effect  of  Misrepresentations  —  a.  As  to  Facts.  A  substantial  misrepre- 
sentation of  any  material  fact  or  circumstance  relating  to  the  insurance  avoids  the 
policy,'^°  even  though  it  may  be  made  innocently  and  without  any  fraudulent 


63.  Hearn  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6,300,  4  Cliff.  192;  Belin  f. 
Biirness,  3  B.  &  S.  751,  9  Jur.  N.  S.  G20,  32 
L.  J.  Q.  B.  204,  8  L.  T.  Rep.  N.  S.  207,  11 
Wkly.  Rep.  496,  113  E.  C.  L.  751. 

64.  Massachusetts. —  Brvant  v.  Ocean  Ins. 
Co.,  22  Pick.  200. 

'New  York. —  Burritt  v.  Saratoga  County 
Mut.  F.  Ins.  Co.,  5  Hill  188,  40  Am.  Dec.  345. 

Pennsylvania.  —  Mackie  v.  Pleasants,  2 
Binn.  363. 

United  States. —  Hazard  v.  New  England 
Mar.  Ins.  Co.,  8  Pet.  557,  8  L.  ed.  1043  [re- 
versing 11  Fed.  Cas.  No.  6,282,  1  Sumn.  218] ; 
Hearn  v.  Equitable  Ins.  Co.,  11  Fed.  Cas.  No. 
6,300,  4  Cliff.  192. 

England. —  Behn  v.  Burness,  3  B.  &  S.  751, 
9  Jur.  N.  S.  620,  32  L.  J.  Q.  B.  204,  8  L.  T. 
Rep.  N.  S.  207,  11  Wkly.  Rep.  496,  113  E.  C. 
L.  751. 

65.  Maryland. —  Augusta  Ins.,  etc.,  Co.  r. 
Abbott,  12  Md.  348. 

New  York. —  Irvin  v.  Sea  Ins.  Co.,  22 
Wend.  380;  Suckley  v.  Delafield,  2  Cai.  222; 
Mackay  v.  Rhinelander,  1  Johns.  Cas.  408. 

United  States. —  Hazard  v.  New  England 
Mar.  Ins.  Co.,  8  Pet.  557,  8  L.  ed.  1043  [re- 
versing 11  Fed.  Cas.  No.  6,282,  1  Sumn. 
218]. 

England. —  Alexander  v.  Campbell,  1  Aspin. 
373,  447,  41  L.  J.  Ch.  478,  27  L.  T.  Rep.  N.  S. 
25 ;  Pawson  v.  Watson,  Cowp.  785,  Dougl. 
(3d  ed.)  11  note. 

Canada. —  Lyon  t\  Stadacona  Ins.  Co.,  44 
U.  C.  Q.  B.  472. 

And  see  infra,  VII,  A,  6 ;  VII,  E. 

66.  Hazard  v.  New  England  Mar.  Ins.  Co., 
8  Pet.  (U.  S.)  557,  8  L.  ed.  1043  [reversing 
11  Fed.  Cas.  No.  6,282,  1  Sumn.  218]. 

67.  Coulon  V.  Bowne,  1  Cai.  (N.  Y.)  288; 
Livingston  V.  Maryland  Ins.  Co.,  7  Cranch 
(U.  S.)  506,  3  L.  ed.  421.  See  also  Irvin  v. 
Sea  Ins.  Co.,  22  Wend.  (N.  Y.)  380. 

As  to  amount  of  insurance. —  In  a  proposal 
for  the  reinsurance  of  a  ship  in  a  company, 
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it  Avas  stated  that  she  was  "  insured  only  for 
four  thousand  pounds."  This  was  the  amount 
of  the  original  insurance.  The  proposal  also 
contained  the  amounts  of  insurances  effected 
in  other  offices,  but  from  this  list  an  insur- 
ance effected  without  the  assured's  knowledge 
by  a  mortgagee  was  omitted.  It  was  held 
that  the  words  "  insured  only  for  four  thou- 
sand pounds  "  must  be  construed  as  stating 
the  amount  of  the  original  insurance,  and  not 
as  a  representation  of  the  sum  total  insured 
in  all  offices  whatever ;  the  occasion  on  which, 
and  the  purpose  for  which,  the  words  were 
used  suggesting  some  limitation  on  their 
generality.  Anderson  v.  Pacific  F.  &  M.  Ins. 
Co.,  21  L.  T.  Rep.  N.  S.  408. 

68.  Kerr  v.  Union  Mar.  Ins.  Co.,  130  Fed. 
415,  64  C.  C.  A.  617. 

Promissory  representation. —  But  where  a 
promissory  representation  is  bona  fide  in- 
tended to  be  complied  with  the  happening  of 
events  preventing  compliance  will  not  dis- 
charge the  underwriter.  Driscol  v.  Passmore, 
1  B.  &  P.  200,  4  Rev.  Rep.  782. 

69.  Forrester  v.  Pigou,  3  Campb.  380,  1 
M.  &  S.  9;  Bell  v.  Carstairs,  2  Campb.  543, 
14  East  374,  12  Rev.  Rep.  557,  11  Rev.  Rep. 
593. 

A  contrary  rule  formerly  prevailed.  Bar- 
ber V.  Fletcher,  Dougl.  (3d  ed.)  305;  Mars- 
den  V.  Reid,  3  East  572,  7  Rev.  Rep.  516.  See 
also  Brine  v.  Featherstone,  4  Taunt.  869,  14 
Rev.  Rep.  689. 

70.  Louisiana. —  Curell  v.  Mississippi  M.  & 
F.  Ins.  Co.,  9  La.  163,  29  Am.  Dec.  439. 

Maryland. —  Augusta  Ins.,  etc.,  Co.  v.  Ab- 
bott, 12  Md.  348. 

Massacliusetts. —  Lewis  r.  Eagle  Ins.  Co., 
10  Gray  508;  Sawyer  v.  Coasters'  Mut.  Ins. 
Co.,  6  Gray  221. 

NeiD  York.—  Ely  v.  Hallett,  2  Cai.  57. 

Oliio. —  Howell  f.  Cincinnati  Ins.  Co.,  7 
Ohio  276. 

South  Carolina. —  Price  v.  Depeau,  1  Brev. 
452,  2  Am.  Dec.  680. 
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intentJ^  But  if  the  fact  or  circumstance  misrepresented  is  not  material  to  the 
risk  it  has  no  effect  upon  the  insurance,'"^  unless  made  with  intent  to  deceive.'^ 

b.  Ppomissopy  Representations.  A  promissory  representation  must  be 
substantially,  but  need  not  be  literally,  compUed  with.^^ 

c.  Intention,  Expectancy,  Opinion,  and  Belief.  A  mere  representation  as  to 
intention,  expectation,  opinion,  or  belief,  although  not  fullilled,  will  not  avoid 
the  policy  unless  made  with  a  fraudulent  intent."^^ 


United  States. —  Hazard  v.  New  England 
Mar.  Ins.  Co.,  8  Pet.  557,  8  L.  ed.  1043  [re- 
versing 11  Fed.  Cas.  No.  6,282,  1  Sumn. 
218]  ;  Livingston  v.  Maryland  Ins.  Co.,  7 
Cranch  506,  3  L.  ed.  421;  Higgle  v.  American 
Lloyds,  14  Fed.  143,  11  Biss.  395;  Baxter  i\ 
New  England  Ins.  Co.,  2  Fed.  Cas.  No.  1,127, 

3  Mason  96;  Bulkley  f.  Protection  Ins.  Co., 

4  Fed.  Cas.  No.  2,188,  2  Paine  82. 
England. —  lonides  v.  Pacific  F.  &  M.  Ins. 

Co.,  L.  R.  7  Q.  B.  517,  2  Aspin.  454,  1  Aspin. 
330,  41  L.  J.  Q.  B.  190,  26  L.  T.  Pep.  N.  S. 
738,  21  Wklv.  Rep.  22;  Anderson  v.  Pacific 
F.  &  M.  Ins.'  Co.,  L.  R.  7  C.  P.  65,  1  Aspin. 
220,  26  L.  T.  Rep.  N.  S.  130,  20  \\k\y.  Rep. 
280;  Behn  v.  Burness,  3  B.  &  S.  751,  9  Jur. 
N.  S.  620,  32  L.  J.  Q.  B.  204,  8  L.  T.  Rep. 
N.  S.  207,  11  Wkly.  Rep.  496,  113  E.  C.  L. 
751;  Pawson  v.  Watson,  Cowp.  785,  Dougl. 

(3d  ed.)  11  note;  Macdowall  t\  Fraser,  Dougl. 

(3d  ed.)  260;  Mackintosh  v.  Marshall,  12 
L.  J.  Exch.  337,  11  M.  &  W.  116. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  538 
et  seq. 

Time   of   sailing   substantially   correct. — 

Representations  that  a  vessel  is  about  nine 
weeks  out,  when  in  fact  she  has  been  out  ten 
weeks  and  four  days,  is  not  material,  pro- 
vided the  latter  period  be  within  the  usual 
time  of  voyage.  Mackay  v.  Rhinelander,  1 
Johns.  Cas.  (N.  Y.)  408. 

Nationality  of  cargo. —  The  representation 
of  the  insured  that  the  cargo  is  American  is 
not  falsified  by  the  vessel's  carrying  the  bag- 
gage of  French  passengers.  Vasse  v.  Ball,  2 
Yeates  (Pa.)  178.  But  a  representation  that 
a  cargo  is  American  is  falsified  if  the  cargo 
belongs  to  Spanish  subjects  notwithstanding 
it  is  furnished  with  American  papers.  Price 
1-.  Depeau,  1  Brev.  (S.  C.)  452,  2  Am.  Dec. 
680. 

Last  metaling  of  vessel. —  A  ship-owner 
stating  that  his  ship  had  been  last  metaled 
in  1867,  whereas  only  the  bottom  was  then 
overhauled,  and  new  metal  put  where  re- 
quired, does  not  make  a  material  misstate- 
ment so  as  to  vitiate  the  policy.  Alexander 
v.  Campbell,  1  Aspin.  373,  447,  41  L.  J.  Ch. 
478,  27  L.  T.  Rep.  N.  S.  25. 

71.  See  the  cases  cited  in  the  preceding 
note,  and  infra,  VII,  A,  6,  e. 

72.  Coulon  V.  Bowne,  1  Cai.  (N.  Y.)  288; 
Hodgson  V.  Alexandria  Mar.  Ins.  Co.,  5 
Cranch  (U.  S.)  100,  3  L.  ed.  48;  Alsop  v. 
Commercial  Ins.  Co.,  1  Fed.  Cas.  No.  262,  1 
Sumn.  451;  Flinn  v.  Headlam,  9  B.  &  C.  693, 
17  E.  C.  L.  310,  M.  &  M.  367,  22  E.  C.  L. 
546,  31  Rev.  Rep.  739;  Nova  Scotia  Mar.  Ins. 
Co.  r.  Stevenson,  23  Can.  Sup.  Ct.  137. 

Statutory   provision.— Mass.    St.  (1887) 


c.  21-1,  §  21,  declaring  immaterial  misrepre- 
sentations by  the  assured  or  his  agent,  unles-i 
made  with  actual  intent  to  deceive,  or  ef- 
fective to  increase  the  risk  of  loss,  applies  to 
marine  insurance.  Durkee  v.  India  Mut.  Ins. 
Co.,  159  Mass.  514,  34  N.  E.  1133;  Ring  v. 
Phwnix  Assur.  Co.,  145  Mass.  426,  14  N.  E. 
525. 

73.  See  infra,  VII,  A,  6,  e. 

74.  Massachusetts. —  Rice  v.  New  England 
Mar.  Ins.  Co.,  4  Pick.  439. 

Xew  York. — Irvin  r.  Sea  Ins.  Co.,  22  Wend. 
380;  Suckley  v.  Delafield,  2  Cai.  222;  Mur- 
ray r.  Alsop,  3  Johns.  Cas.  47. 

United  States. —  Lunt  v.  Boston  Mar.  Ins. 
Co.,  6  Fed.  562,  19  Blatchf.  151  [followed  in 
Lunt  r.  Boston  Mar.  Ins.  Co.,  17  Fed.  411]. 

England. —  D«iniston  V.  Lillie,  3  Bligh 
202,  22  Rev.  Rep.  13,  4  Eng.  Reprint  579; 
Driscol  V.  Passmore,  1  B.  &  P.  200,  4  Rev. 
Rep.  782;  Edwards  v.  Footner,  1  Campb. 
530. 

Canada. —  Bailey  v.  Ocean  Mut.  Mar.  Ins. 
Co.,  19  Can.  Sup.  Ct.  153;  McDonald  v. 
Doull,  12  Nova  Scotia  270. 

Destination  of  vessel. —  A  representation 
as  to  the  destination  of  a  ship,  if  true  at  the 
time  and  not  fraudulently  made,  does  not 
avoid  the  policy,  although  the  destination  be 
afterward  changed.  Hubbard  v.  Coolidge,  12 
Fed.  Cas.  No.  6,816,  2  Gall.  353. 

A  breach  of  a  promissory  condition  not 
contained  in  the  policy  will  not  avoid  it. 
Higginson  v.  Dall,  13  Mass.  96. 

To  "sail  in  ballast."  —  A  representation  in 
an  insurance  policy  in  time  of  peace  that  a 
vessel  will  sail  in  ballast  is  not  violated  by 
carrying  ten  barrels  of  powder  taken  on  board 
without  the  knowledge  of  the  owner.  Suck- 
ley  V.  Delafield,  2  Cai.  (N.  Y.)  222. 

Substantial  compliance  is  excusable  where 
subsequent  events  not  happening  through 
misconduct  prevent  compliance.  Driscol 
V.  Passmore,  1  B.  &  P.  200,  4  Rev.  Rep. 
782. 

75.  Fosdick  v.  Norwich  Mar.  Ins.  Co.,  3 
Dav  (Conn.)  108;  Bryant  v.  Ocean  Ins.  Co., 
22  "Pick.  (Mass.)  200;  Rice  v.  New  England 
Mar.  Ins.  Co.,  4  Pick.  (Mass.)  439;  Clason  v. 
Smith,  5  Fed.  Cas.  No.  2,868,  3  Wash.  156; 
Anderson  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7 
C.  P.  65,  1  Aspin.  220,  26  L.  T.  Rep.  N.  S. 
130,  20  Wkly.  Rep.  280  ("good  and  safe 
anchorage  and  well  sheltered  " )  ;  Hubbard  r. 
Gloves,  3  Campb.  313;  Brine  v.  Featherstone, 
4  Taunt.  869,  14  Rev.  Rep.  689. 

Expected  time  of  sailing.— Augusta  Ins. 
Co.  V.  Abbott,  12  Md.  348;  Allegre  v.  Mary- 
land Ins.  Co.,  2  Gill  &  J.  (Md.)  136,  20  Am. 
Dec.  424;  Barber  v.  Fletcher,  Dougl.  (3d  ed.) 
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d.  As  to  Information.  A  representation  that  the  insured  has  information  of 
a  particular  character  relating  to  the  risk  does  not  make  the  insured  chargeable 
with  the  truth  of  such  information,  but  he  is  merely  chargeable  with  the  fact  of 
having  received  it."^^ 

e.  Fraudulent  Intent.  Any  misrepresentation,  whether  of  a  matter  which  is 
material  or  not,  if  it  is  wilfully  made  with  a  fraudulent  intent,  avoids  the  policy.'^ 
But  where  the  misrepresentation  is  of  a  material  fact  the  fact  that  it  was  made 
innocently  and  without  any  improper  motives  will  not  prevent  a  forfeiture  of  the 
insurance.'^^ 

7.  Materiality  of  Misrepresentations  —  a.  In  General.*^^  A  matter  is  said 
to  be  material  to  the  risk  where  it  is  of  such  a  nature  that  it  would  influence 
a  rational  underwriter  in  determining  whether  to  accejpt  a  risk  or  in  fixing  the 
amount  of  the  premium.^^ 

b.  Particular  Matters  Material.  A  representation  may  be  material,  although 
it  is  of  a  matter  which  it  is  not  necessary  to  disclose,  and  a  misrepresentation  as  to 
the  age,^^  equipment,^^  or  particular  condition  of  a  vessel  is  fatal  to  the  insur- 
ance.^^ But  if  it  does  not  appear  that  the  underwriter  was  thereby  induced  to 
accept  the  risk,  a  misrepresentation  as  to  the  nature  of  the  cargo  is  not  material.^^ 
In  a  voyage  policy  a  representation  as  to  the  situation  of  the  vessel  or  the  time 
of  sailing  is  immaterial ;    but  it  is  otherwise  in  a  time  policy.^^ 

e.  Replies  to  Inquiries.    Inquiries  made  of  the  insured  must  be  truthfully 


305;  Bowden  v.  Vaughan,  10  East  415,  10 
Rev.  Rep.  340. 

76.  Augusta  Ins.,  etc.,  Co.  Abbott,  12 
Md.  348;  Rice  v.  New  England  Mar.  Ins.  Co., 
4  Pick.  (Mass.)  439;  Williams  ^.  Delafield, 
2  Cai.  (N.  Y.)  329;  Tidmarsh  v.  Washington 
F.  &  M.  Ins.  Co.,  23  Fed.  Cas.  No.  14,024,  4 
Mason  439.  Where  a  person  at  Sunderland 
effected  a  policy  of  insurance,  and  said  no 
accounts  had  been  received  of  the  ship,  and 
his  counting-house  was  at  Belfast,  and  at  the 
time  of  saying  this  accounts  had  been  re- 
ceived there,  but  this  was  unknown  to  him, 
it  was  held  that  his  statement  was  not  false 
or  fraudulent.  Greenwell  v.  Nicholson,  1  Jur. 
285. 

77.  Nova  Scotia  Mar.  Ins.  Co.  xs.  Steven- 
son, 23  Can.  'Sup.  Ct.  137. 

78.  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12 
Md.  348 ;  Lewis  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  5C8;  Sawyer  v.  Coasters'  Mut.  Ins. 
Co.,  6  Gray  (Mass.)  221;  Hazard  v.  New 
England  Mar.  Ins.  Co.,  8  Pet.  (U.  S.)  557, 
8  L.  ed.  1043  [reversing  11  Fed.  Cas.  No. 
6,282,  1  Sumn.  218]  ;  lonides  f.  Pacific  F.  & 
M.  Ins.  Co.,  L.  R.  7  Q.  B.  517,  2  Aspin.  454, 
1  Aspin.  330,  41  L.  J.  Q.  B.  190,  26  L.  T. 
Rep.  N.  S.  738,  21  Wkly.  Rep.  22;  Anderson 
V.  Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7  C.  P.  65, 

I  Aspin.  220,  26  L.  T.  Rep.  N.  S.  130,  20 
Wkly.  Rep.  280;  and  other  cases  cited  supra, 
VII,  A,  6,  a. 

79.  That  a  misrepresentation  must  be  ma- 
terial to  risk  to  have  any  effect  see  supra, 
VII,  A,  6,  a. 

80.  lArnould  Mar.  Ins.  (6th  ed.)  530.  And 
see  Hazard  v.  New  England  Mar.  Ins.  Co.,  8 
Pet.  (U.  S.)  557,  8  L.  ed.  1043  [reversing 

II  Fed.  Cas.  No.  6,282,  1  Sumn.  218];  Hodg- 
son V.  Alexandria  Mar.  Ins.  Co.,  5  Crane  ii 
(U.  S.)  100,  3  L.  ed.  48  [reversing  12  Fed. 
Cas.  No.  6,567,  1  Cranch  C.  C.  460]  ;  Nova 
Scotia  Mar.  Ins.  Co.  v.  Stevenson,  23  Can. 

[VII,  A,  6,  d] 


Sup.  Ct.  137 ;  and  other  cases  cited  in  the 
notes  following.    See  also  infra,  VII,  B,  3,  a 

81.  Bulkley  v.  Protection  Ins.  Co.,  4  Fed. 
Cas.  No.  2,118,  2  Paine  82;  lonides  v.  Pacific 
Ins.  Co.,  L.  R.  7  Q.  B.  517,  2  Aspin.  454,  1 
Aspin.  330,  41  L.  J.  Q.  B.  190,  20  L.  T.  Rep. 
N.  S.  738,  21  Wkly.  Rep.  22;  Nova  Scotia 
Mar.  Ins.  Co.  v.  Stevenson,  23  Can.  Sup.  Ct. 
137.  Compare  Straas  v.  Marine  Ins.  Co.,  23 
Fed.  Cas.  No.  13,518,  3  Biss.  181. 

82.  Miller  v.  Russell,  1  Bay  (S.  C.)  309. 

83.  Higgie  v.  American  Lloyds,  14  Fed. 
143,  11  Biss.  395;  Bulkley  v.  Protection  Ins. 
Co.,  4  Fed.  Cas.  No.  2,118,  2  Paine  82. 

84.  "  A  good  old  vessel  "  imports  no  more 
than  that  the  vessel  is  seaworthy,  and  adds 
nothing  to  the  implied  warranty  of  seaworthi- 
ness. Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12 
Md.  348. 

85.  Flinn  f.  Headlam,  9  B.  &  C.  693,  17 
E.  C.  L.  310,  M.  &  M.  367,  22  E.  C.  L.  546,  31 
Rev.  Rep.  739. 

86.  Callaghan  r.  Atlantic  Ins.  Co.,  1  Edw. 
(N.  Y.)  64;  Kerr  v.  Union  Mar.  Ins.  Co.,  130 
Fed.  415,  64  C.  C.  A.  617;  Fillis  v.  Brutter, 
1  Park.  Ins.  414.  In  a  representation  that 
a  ship  was  seen  safe  on  such  a  day,  and  had 
performed  two  thirds  of  her  voyage,  if  it 
turns  out  that  she  had  got  as  far  as  was 
represented,  but  was  lost  two  days  before  the 
day  mentioned,  the  mistake  is  material,  and 
makes  the  policy  void.  Macdowall  v.  Eraser, 
Dougl.  (3d  ed.)  260. 

87.  Curell  v.  Mississippi  M.  &  F.  Ins.  Co., 

9  La.  163,  29  Am.  Dec.  439;  Baxter  v.  New 
England  Ins.  Co.,  19  Fed.  Cas.  No.  1,127,  3 
Mason  96;  Mackintosh  v.  Marshall,  12  L.  J. 
Exch.  337,  11  M.  &  W.  116;  Perry  v.  British 
America  Fire,  etc.,  Assur.  Co.,  4  U.  C.  Q.  B. 
330. 

88.  Vigoreaux  r.  Lime  Rock  Ins.  Co.,  59 
Me.  457,  8  Am.  Rep.  428;  Harvey  i\  Seligman, 

10  Ct.  of  Sess.  Cas.  680. 
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answered,  and  tlie  fact  of  making  inquiries  implies  that  the  underwriter  considers 
the  matter  material  to  the  risk.^^ 

B.  Concealment^'^ — l.  Obligation  of  Parties.  Contracts  of  marine  insur- 
iince  are  uberriin(B  fidei  and  there  is  an  obligation  to  voluntarily  disclose  all  facts 
and  circumstances  which  are  material  to  the  risk  and  not  within  the  knowledge  of 
both  parties.^^  This  obligation  is  not  limited  to  disclosures  to  be  made  by  the 
insured  but  includes  also  the  underwriter.^^ 

2.  Requisite  Diligence  of  Agents  and  Brokers.  The  obligation  to  disclose  mate- 
rial facts  is  not  contined  to  facts  which  are  within  the  personal  knowledge  of  the 
insured,^^  but  the  law  imposes  upon  his  authorized  agents  the  duty  to  exercise 
reasonable  diligence  in  communicating  such  facts  to  the  principal  by  the  earliest 
and  most  expeditious  usual  route  of  mercantile  communication.^'^  The  same 
degree  of  diligence  is  not  required  of  all  the  insured's  agents  as  is  required  of  one 
having  ordered  or  advised  the  insurance.^^     Where  the  insurance  is  effected 


89.  Kerr  r.  Union  Mar.  Ins.  Co.,  130  Fed. 
415,  64  C.  C.  A.  617;  Edwards  v.  Footner,  1 
Campb.  530;  Eisenhaur  v.  Providence  Wash- 
ington Ins.  Co.,  20  Nova  Scotia  48. 

90.  Right  to  return  of  premium  see  supra, 
V,  F,  4. 

91.  California. —  Hart  v.  British,  etc.,  Mar. 
Ins.  Co.,  80  Cal.  440,  22  Pac.  302. 

Maryland. — Augusta  Ins.,  etc.,  Co.  v.  Ab- 
bott, 12  Md.  348;  Maryland  Ins.  Co.  v. 
Bathurst,  5  Gill  &  J.  159. 

Missouri. —  Rosenheim  v.  American  Ins.  Co., 
33  Mo.  230. 

Xew  York. —  Burritt  V.  Saratoga  County 
Mut.  F.  Ins.  Co.,  5  Hill  188,  40  Am.  Dec. 
345;  Walden  v.  Mew  York  Firemen  Ins.  Co., 
12  Johns.  128  [reversed  on  other  grounds  in 
12  Johns.  513,  7  Am.  Dec.  340] ;  Ely  v.  Hal- 
lett,  2  Cai.  57. 

United  States. —  Hamblet  v.  City  Ins.  Co., 
36  Fed.  118;  Alsop  v.  Commercial  Ins.  Co., 
1  Fed.  Cas.  No.  262,  1  Sumn.  451;  Bulkley  v. 
Protection  Ins.  Co.,  4  Fed.  Cas.  No.  2,118,  2 
Paine  82;  Kohne  v.  Insurance  Co.  of  North 
America,  14  Fed.  Cas.  No.  7,920,  1  Wash.  93; 
Moses  V.  Delaware  Ins.  Co.,  17  Fed.  Cas.  No. 
9,872,  1  Wash.  385. 

England. —  Blackburn  V.  Vigors,  12  App. 
Cas.  531,  6  Aspin.  216,  57  L.  J.  Q.  B.  114,  57 
L.  T.  Rep.  N.  S.  730,  36  Wklv.  Rep.  449; 
Asfar  V.  Blundell,  [1896]  1  Q.  B.  123,  8 
Aspin.  106,  65  L.  J.  Q.  B.  138,  73  L.  T.  Rep. 
N.  S.  648,  44  Wkly.  Rep.  130;  lonides  v. 
Pender,  L.  R.  9  Q.  B.  531,  2  Aspin.  266,  43 
L.  J.  Q.  B.  227,  30  L.  T.  Rep.  N.  S.  547,  22 
Wkly.  Rep.  884;  Bates  v.  Hewitt,  L.  R.  2 
Q.  B.  595,  56  L.  J.  Q.  B.  282,  15  Wkly.  Rep. 
1172;  Proudfoot  v.  Montefiore,  L.  R.  2  Q.  B. 
511,  8  B.  &  S.  510,  36  L.  J.  Q.  B.  225,  16 
L.  T.  Rep.  N.  S.  585,  15  Wkly.  Rep.  920; 
Anderson  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  R. 
7  C.  P.  65,  1  Aspin.  220,  26  L.  T.  Rep.  N.  S. 
130,  20  Wkly.  Rep.  280;  Littledale  v.  Dixon, 
1  B.  &  P.  N.  R.  151,  8  Rev.  Rep.  774;  Lynch 
V.  Dunsford,  14  East  494,  13  Rev.  Rep.  295; 
Lynch  v.  Hamilton,  3  Taunt.  37,  12  Rev.  Rep. 
591. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  550 
€t  seq. 

92.  Alsop  V.  Commercial  Ins.  Co.,  1  Fed. 
Cas.  No.  262,  1  Sumn.  451;  Carter  v.  Boehm, 
3  . Burr.  1905,  W.  Bl.  593. 


93.  Hamblet  v.  City  Ins.  Co.,  36  Fed.  118; 
Blackburn  i'.  Vigors,  12  App.  Cas.  531,  6 
Aspin.  216,  57  L.  J.  Q.  B.  114,  57  L.  T.  Rep. 
N.  S.  730,  36  Wkly.  Rep.  449;  Proudfoot  v. 
Montefiore,  L.  R.  2  Q.  B.  511,  8  B.  &  S.  510, 
36  L.  J.  Q.  B.  225,  16  L.  T.  Rep.  N.  S.  585, 
15  Wkly.  Rep.  920;  Gladstone  v.  King,  1 
M.  &  S.  35,  14  Rev.  Rep.  392;  Fitzherbert  V. 
Mather,  1  T.  R.  12,  1  Rev.  Rep.  134. 

94.  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402;  Blackburn  v.  Vigors,  12  App. 
Cas.  531,  6  Aspin.  216,  57  L.  J.  Q.  B.  114,  57 
L.  T.  Rep.  N.  S.  730,  36  Wkly.  Rep.  449; 
Proudfoot  V.  Montefiore,  L.  R.  2  Q.  B.  511,  8 
B.  &  S.  510,  36  L.  J.  Q.  B.  225,  16  L.  T.  Rep. 
N.  S.  585,  15  Wkly.  Rep.  920;  Stewart  v. 
Dunlop,  4  Bro.  P.  C.  483,  2  Eng.  Reprint  330; 
Gladstone  v.  King,  1  M.  &  S.  35,  14  Rev.  Rep. 
392 ;  Fitzherbert  v.  Mather,  1  T.  R.  12,  1  Rev. 
Rep.  134.  Contra,  Ruggles  v.  General  In- 
terest Ins.  Co.,  20  Fed.  Cas.  No.  12,119,  4 
Mason  74  [affirmed  in  12  Wheat.  408,  6  L.  ed. 
674]. 

Diligence  required. — Where  an  agent  direct- 
ing insurance  to  be  procured  reported  the  ves- 
sel safe  but  the  mail  did  not  leave  for  several 
days  and  in  the  meantime  the  vessel  was  lost, 
it  was  held  that  the  agent  should  have  com- 
municated by  the  same  mail  the  loss  of  the 
ship.  Fitzherbert  v.  Mather,  1  T.  R.  12,  1 
Rev.  Rep.  134.  See  also  Watson  v.  Delafield, 
2  Johns.  (N.  Y.)  526. 

An  unusual  or  extraordinary  mode  of  com- 
munication is  not  required.  Green  v.  Mer- 
chants' Ins.  Co.,  10  Pick.  (Mass.)  402;  Snow 
V.  Mercantile  Mut.  ins.  Co.,  61  N.  Y.  160. 

Telegraph  should  be  used  where  that  mode 
of  communication  is  in  general  use.  Proud- 
foot V.  Montefiore,  L.  R.  2  Q.  B.  511,  8  B.  &  S. 
510,  36  L.  J.  Q.  B.  225,  16  L.  T.  Rep.  N.  S. 
585,  15  Wkly.  Rep.  920.  But  before  that 
mode  of  communication  became  common  it 
was  not  considered  necessary.  Folsom  v. 
Mercantile  Mut.  Ins.  Co.,  9  Fed.  Cas.  No. 
4.902,  8  Blatchf.  170  [affirmed  in  18  Wall. 
237,  21  L.  ed.  827]. 

Cable  communication  was  considered  un- 
usual a  short  time  after  the  Atlantic  cable 
was  put  into  operation.  Snow  V.  Mercantile 
Mut.  Ins.  Co.,  61  N.  Y.  160. 

95.  Blackburn  r.  Vigors,  12  App.  Cas.  531, 
6  Aspin.  216,  57  L.  J.  Q.  B.  114,  57  L.  T. 
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tlirongli  an  agent  or  a  broker,^^  the  agent  or  broker  most  commnnicate  to  the 
underwriter  all  the  material  facts  within  his  knowledge  and  the  insured  must 
exercise  diligence  to  inform  such  person  of  the  facts  of  which  he  is  possessed. 
But  if  material  facts  are  known  to  the  insured  or  his  agents,  other  than  the  one 
effecting  the  insurance,  and  through  no  lack  of  diligence  they  are  not  disclosed 
to  the  underwriter,  it  is  not  a  concealment.^^ 

3.  Material  Facts  —  a.  In  General.  The  law  only  requires  that  material 
facts  be  disclosed,  by  which  is  meant  facts  which  are  material  to  enable  a  rational 
underwriter,  governing  himself  by  the  principles  on  which  underwriters  in  practice 
act,  to  judge  whether  he  shall  accept  the  risk  at  all,  or  upon  what  terms.^^ 

b.  Sufficieney  of  Disclosure.  The  facts  are  not  required  to  be  set  forth  with 
unnecessar}^  detail,  but  only  sufficiently  to  call  the  attention  of  the  underwriters 
thereto  in  such  a  manner  that  they  can  see  that  if  they  require  further  information 
they  ought  to  ask  for  it.^ 

e.  Nature  and  Extent  of  Interest.  The  nature  of  the  particular  interest  or 
the  extent  of  the  interest  of  the  insured  in  the  subject-matter  is  not  generally 
material.  Thus,  a  part-owner,  mortgagor,  mortgagee,  or  insurer  need  not  disclose 
his  particular  interest  unless  asked.^    But  if  the  interest  be  special,  and  such  as  is 


Rep.  N.  S.  730,  36  Wkly.  Rep.  449.  See  also 
Patton  V.  Janney,  18  Fed.  Cas.  No.  10,836, 
2  Cranch  C.  C.  71. 

Ordinary  diligence  only  is  required  where 
the  •  agent  having  the  information  did  not 
direct  the  insurance  to  be  obtained  and  has 
not  been  apprised  of  any  intention  to  insure. 
Andrews  v.  Marine  Ins.  Co.,  9  Johns.  (N.  Y.) 
32. 

96.  Blackburn  v.  Vigors,  12  App.  Cas.  531, 
6  Aspin.  216,  57  L.  J.  Q.  B.  114,  57  L.  T. 
Rep.  N.  S.  730,  36  Wkly.  Rep.  449;  Thomp- 
son V.  Buchanan,  4  Bro.  P.  C.  482,  2  Eng. 
Reprint  329;  Vallance  v.  Dewar,  1  Campb. 
503,  10  Rev.  Rep.  738;  Sawtell  v.  Loudon,  1 
Marsh.  99,  5  Taunt.  359,  1  E.  C.  L.  189. 

Concealment  by  intermediate  broker. — 
Brokers  who  had  knowledge  of  a  loss  were 
employed  to  effect  insurance  on  an  overdue 
A^essel.  Without  disclosing  their  knowledge 
they  telegraphed  their  agents  at  L,  in  the 
name  of  the  owner,  to  effect  insurance  with 
underwriters  there,  which,  after  some  negotia- 
tions between  the  owner  and  brokers  at  L, 
resulted  in  a  policy  being  issued.  It  was 
held  that  the  concealment  by  the  original 
brokers  avoided  the  insurance.  Blackburn  v. 
Haslam,  21  Q.  B.  D.  144,  6  Aspin.  326,  57 
L.  J.  Q.  B.  479,  59  L.  T.  Rep.  N.  S.  407,  36 
Wkly.  Rep.  855. 

97.  Watson  v.  Delafield,  2  Johns.  (N.  Y.) 
526;  McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
(U.  S.)  170,  7  L.  ed.  98. 

98.  Wake  v.  Atty,  4  Taunt.  493,  13  Rev. 
Rep.  660.  See  also  Biays  v.  Union  Ins.  Co., 
22  Fed.  Cas.  No.  1,383,  1  Wash.  506. 

99.  Augusta  Ins.,  etc.,  Co.  f.  ^bbott,  12 
Md.  348;  Ely  v.  Hallett,  2  Cai.  (N.  Y.)  57; 
Ruggles  r.  General  Interest  Ins.  Co.,  CO  Fed. 
Cas.  No.  12,119,  4  Mason  74  [affirmed  in  12 
Wheat.  408,  6  L.  ed.  674]  ;  lonides  v.  Pender, 
L.  R.  9  Q.  B.  531,  2  Aspin.  206,  43  L.  J.  Q.  B. 
227,  30  L.  T.  Rep.  I^.  S.  547.  22  Wkly.  Rep. 
884;  Tate  v.  Hvslop,  15  Q.  B.  D.  368,  5  Aspin. 
487,  54  L.  J.  Q.  B.  592,  53  L.  T.  Rep.  N.  S. 
581 ;  Rh'az  v.  Gerussi,  6  Q.  B.  D.  222,  4  Aspin. 

[VII,  B,  2] 


377,  50  L.  J.  Q.  B.  176,  44  L.  T.  Rep.  N.  S. 
79;  Elton  v.  Larkins,  8  Bing.  198,  21  E.  C.  L. 
504,  5  C.  &  P.  86,  385,  24  E.  C.  L.  466,  617, 
1  Moore  &  S.  323;  Lynch  v.  Hamilton,  3 
Taunt.  37,  12  Rev.  Rep.  591.  And  see  supra, 
VII,  A,  1,  a. 

1.  Augusta  Ins.,  etc.,  Co.  f.  Abbott,  12  Md. 
348 ;  Allegre  v.  Maryland  Ins.  Co.,  8  Gill  &  J. 
(Md.)  190,  29  Am.  Dec.  536;  Asfar  v.  Blun- 
dell,  [1896]  1  Q.  B.  123,  8  Aspin.  106,  65 
L.  J.  Q.  B.  138,  73  L.  T.  Rep.  N.  S.  648,  44 
Wkly.  Rep.  130;  Weir  v.  Aberdeen,  2  B.  & 
Aid.  320,  20  Rev.  Rep.  450;  Freeland  V. 
Glover,  7  East  457,  6  Esp.  14,  3  Smith  K.  B. 
426,  9  Rev.  Rep.  803. 

2.  Louisiana. —  Bell  f.  Firemen's  Ins.  Co., 
5  Rob.  446;  Bell  v.  Western  M.  &  F.  Ins.  Co., 
5  Rob.  423,  39  Am.  Dec.  542. 

Massachusetts. —  Finney  v.  Warren  Ins. 
Co.,  1  Mete.  16,  35  Am.  Dec.  343;  Wiggin  v. 
Mercantile  Ins.  Co.,  7  Pick.  271;  Bartlet  v. 
Walter,  13  Mass.  207,  7  Am.  Dec.  143;  Locke 
V.  North  American  Ins.  Co.,  13  Mass.  61; 
Oliver  v.  Greene,  3  Mass.  133,  3  Am.  Dec.  96. 

'New  York. — Van  Natta  v.  Mutual  Security 
Ins.  Co.,  2  Sandf.  490;  Turner  v.  Burrows,  5 
Wend.  541  [affirmed  in  8  Wend.  144]  ;  Law- 
rence V.  Van  Horne,  1  Cai.  276. 

Pennsylvania. —  Wells  v.  Philadelphia  Ins, 
Co.,  9  Serg.  &  R.  103;  Pratt  v.  Phoenix  Ins. 
Co.,  1  Browne  267. 

United  States. —  Russel  v.  Union  Ins.  Co., 
1  Wash.  409,  4  Dall.  421,  1  L.  ed.  892,  21  Fed. 
Cas.  No.  12,146;  Simmes  v.  Marine  Ins.  Co., 
22  Fed.  Cas.  No.  12,862,  2  Cranch  C.  C.  618. 

England. —  Mackenzie  V.  Whitworth,  1 
Ex.  ~b.  36,  2  Aspin.  490,  45  L.  J.  Exch.  233, 
33  L.  T.  Rep.  N.  S.  655,  24  Wkly.  Rep.  287; 
Carruthers  v.  Sheddon,  1  Marsh.  416,  6  Taunt. 
14,  1  E.  C.  L.  486. 

Canada. —  West  v.  Seaman,  Cass.  Dig. 
(Can.)  388;  Perkins  v.  Equitable  Ins.  Co., 
9  N.  Brunsw.  562. 

A  designed  concealment  of  the  nature  of 
the  interest  to  be  insured  avoids  the  policy. 
Locke  V.  North  American  Ins.  Co .,  13  Mass. 
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not  usually  insured,  its  particular  nature  sliould  be  disclosed.  In  this  category 
comes  an  equitable  interest.^ 

d.  National  Character.  Generally  the  national  character  of  the  vessel  is  not 
a  material  fact;^  but  if  it  is  such  as  to  expose  it  to  belligerent  risks  or  otherwise 
increase  the  risk  it  is  material.^ 

e.  Directions  For  Procuring'  Insurance.  The  directions  for  procuring 
insurance,  where  they  tend  to  show  tliat  the  vessel  is  out  of  time,  should  be 
disclosed.® 

f.  Loss,  Injury,  or  Peril  of  Subjeet-Matter.  The  loss  of  the  subject-matter 
of  the  insurance  is  of  course  material  to  the  acceptance  of  the  risk,  and  in  a 
retroactive  policy  so  is  the  fact  that  the  vessel  has  sustained  damage;^  but  the 
fact  that  the  vessel  has  sustained  damage  is  not  necessarily  material  if  the  policy 
is  not  retroactive,  as  such  damage  forms  an  exception  to  the  risk  assumed.^ 
Information  to  show  the  subject-matter  to  be  in  extraordinary  peril  should  be 
disclosed.^ 

g.  Time  of  Sailing  or  Being  Spoken.  The  time  of  a  ship's  sailing  is  not  gen- 
erally material,^^  except  in  the  case  of  a  ship  overdue  or  out  of  time.^^    In  the 


61.  See  also  Finney  v.  Warren  Ins.  Co.,  1 
Mete.  (Mass.)  16,  35  Am.  Dec.  343;  Law- 
rence v.  Van  Horne,  1  Cai.  (N.  Y.)  276;  Mer- 
chants' Mar.  Ins.  Co.  v.  Barss,  15  Can.  Sup. 
Ct.  185. 

An  overvaluation  to  such  an  extent  as  to 
make  the  risk  speculative  must  be  disclosed, 
lonides  v.  Pender,  L.  R.  9  Q.  B.  531,  2  Aspin. 
266,  43  L.  J.  Q.  B.  227,  30  L.  T.  Rep.  N.  S. 
547,  22  Wkly.  Rep.  884. 

Undervaluation  of  shipments  under  open 
policy. —  If  the  insured  under  an  open  policy 
making  it  requisite  for  him  to  declare  all 
shipments  systematically  undervalues  the 
shipments  and  conceals  that  fact  from  the 
underwriters  in  effecting  new  policies,  the 
concealment  will  avoid  the  insurance.  Rivaz 
V.  Gerussi,  6  Q.  B.  D.  222,  4  Aspin.  377,  50 
L.  J.  Q.  B.  176,  44  L.  T.  Rep.  N.  S.  79. 

3.  Riley  v.  Delafield,  7  Johns.  (N.  Y.)  522; 
Russel  V.  Union  Ins.  Co.,  4  Ball.  (U.  S.)  421, 
20  L.  ed.  632,  21  Fed.  Cas.  No.  12,146,  1 
Wash.  409;  Ohl  v.  Eagle  Ins.  Co.,  18  Fed. 
Cas.  No.  10,473,  4  Mason  390;  Mackenzie  v. 
Whitworth,  1  Ex.  D.  36,  2  Aspin.  490,  45 
L.  J.  Exch.  233,  33  L.  T.  Rep.  N.  S.  655,  24 
Wkly.  Rep.  287. 

4.  ''Clapham  v,  Cologan,  3  Campb.  382; 
West  r.  Seaman,  Cass.  Dig.  (Can.)  388. 

5.  Maryland  Ins.  Co.  v.  Bathurst,  5  Gill 
&  J.  (Md.)  159;  Elting  v.  Scott,  2  Johns. 
(N.  Y.)  157;  Stoney  v.  Union  Ins.  Co.,  Harp. 
(S.  C.)  235;  Livingston  v.  Maryland  Ins,  Co., 
6  Cranch  (U.  S.)  274,  3  L.  ed.  222;  Marshall 
V.  Union  Ins.  Co.,  16  Fed.  Cas.  No.  9,134,  2 
Wash.  411. 

The  insured  is  not  bound  to  anticipate 

every  possible  ground  of  suspicion  which  may, 
against  right,  weigh  with  the  belligerent 
cruisers  and  courts,  and  to  communicate  the 
circumstances,  although  if,  against  right,  the 
belligerent  courts  are  in  the  habit  of  con- 
demning property  under  particular  circum- 
stances, he  should  disclose  the  circumstances, 
if  thej  exist,  that  the  underwriter  may  know 
how  to  estimate  the  risk.  Marshall  v.  Union 
Ins.  Co.,  16  Fed.  Cas.  No.  9,133,  2  Wash. 
357. 


Change  of  nationality. —  Where  a  ship  was 
transferred  by  fictitious  sale  from  the  British 
to  the  Belgian  flag,  in  order  to  escape  board 
of  trade  inspection,  the  fact  of  her  change  of 
flag  was  held  to  be  a  material  fact.  Hutchin- 
son V.  Aberdeen  Sea  Ins.  Co.,  3  Ct.  of  Sess. 
Cas.  682. 

6.  Elton  V.  Larkins,  8  Bing.  198,  21  E.  C. 
L.  504,  5  C.  &  P.  86,  385,  24  E.  C.  L.  466, 
617,  1  Moore  &  S.  323;  Willes  v.  Glover,  I 
B.  &  P.  N.  R.  14,  8  Rev.  Rep.  739 ;  Shirley  v. 
Wilkinson,  3  Dougl.  41,  Dougl.  (3d  ed.)  30G 
note,  26  E.  C.  L.  39. 

7.  Poole  V.  Fitzgerald,  Ambl.  145,  27  Eng. 
Reprint  93,  4  Bro.  P.  C.  439,  2  Eng.  Reprint 
297,  Willes  641 ;  Holland  v.  Russell,  4  B.  &  S. 
14,  32  L.  J.  Q.  B.  297,  G  L.  T.  Rep.  N.  S.  468, 
11  Wkly.  Rep.  757,  116  E.  C.  L.  14  [affirming 
7  Jur.  N.  S.  842]. 

8.  Stribley  v.  Imperial  Mar.  Ins.  Co.,  1 
Q.  B.  D.  507,  3  Aspin.  134,  45  L.  J.  Q.  B.  396, 
34  L.  T.  Rep.  N.  S.  281,  24  Wkly.  Rep.  701; 
Gladstone  v.  King,  1  M.  &  S.  35,  14  Rev.  Rep. 
392. 

9.  Stocker  v.  Merrimack  M.  &  F.  Ins.  Co., 
6  Mass.  220;  Poole  v.  Fitzgerald,  Ambl.  145, 
27  Eng.  Reprint  93,  4  Bro.  P.  C.  439,  2  Eng. 
Reprint  297,  Willes  641 ;  Seaman  v.  Fone- 
reau,  Str.  1183. 

10.  Fiske  v.  New  England  Mar,  Ins.  Co., 
15  Pick.  (Mass.)  310;  McLanahan  v.  Uni- 
versal Ins.  Co.,  1  Pet.  (U.  S.)  170,  7  L.  ed. 
98;  Foley  v.  Moline,  1  Marsh.  117,  5  Taunt. 
430,  15  Rev.  Rep.  541,  1  E.  C.  L.  224;  Fort 
V.  Lee,  3  Taunt.  381,  12  Rev.  Rep.  670;  Perry 
r.  British  America  F.,  etc.,  Assur.  Co.,  4 
U.  C.  Q.  B.  330. 

11.  Graham  r.  General  Mut.  Ins.  Co.,  6  La. 
Ann.  432;  McLanahan  V.  Universal  Ins.  Co., 
1  Pet.  (U.  S.)  170,  7  L.  ed.  98;  Johnson  v. 
Phoenix  Ins.  Co.,  13  Fed.  Cas.  No.  7,405,  1 
Wash.  378;  Elton  r.  Larkins,  8  Bing.  198, 
21  E.  C.  L.  504,  5  C.  o:  P.  86,  385,  24  E.  C.  L. 
466,  617,  1  Moore  &  S.  323;  Webster  v.  Fos- 
ter, 1  Esp.  407;  McAndrew  V.  Bell,  1  Esp. 
373;  Foley  v.  Moline,  1  Marsh.  117,  5  Taunt. 
430.  15  Rev.  Rep.  541,  1  E.  C.  L.  224;  Bridges 
V.  Hunter,  1  M.  &  S.  15,  14  Rev.  Rep.  380; 
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latter  case  information  as  to  when  she  was  last  spoken  and  as  to  what  special 
perils  she  fell  in  the  track  of  is  material.^^ 

h.  Voyage  and  Its  Incidents.  Ordinarily  the  name  of  the  vessel  is  not 
material/^  nor  that  of  the  master/^  nor  that  the  latter  is  sailing  the  vessel  on 
shares/^  nor  the  length  of  time  she  has  already  been  in  port.^^  That  the  vessel 
must  remain  in  port  for  repairs  beyond  the  time  required  for  loading ;  that  slie 
intends  visiting  a  port  for  which  she  has  been  granted  liberty  to  call/^  or  intends 
taking  a  course  other  than  tlie  usual  one,^*^  or  has  sailed  from  a  second  port  in  the 
course  of  her  voyage ;  or  that  she  has  made  a  false  clearance,'^^  or  carries  a  gen- 
eral bill  of  lading,^'^  are  not  facts  which  the  insured  is  required  to  disclose  in  the 
absence  of  inquiry.  But  the  true  port  of  loading,^^  an  intention  to  visit  a  port 
not  in  the  regular  course  of  the  voyage,^^  the  giving  of  special  instructions  to  the 
master  which  violate  the  admiralty  rules,^^  or  the  taking  on  board  of  papers 
increasing  the  risk  of  capture^'  are  matters  material  to  the  risk  and  which  require 
a  voluntary  disclosure. 

i.  Cargo.  It  is  not  necessary  to  disclose  the  particular  nature  of  the  cargo,^^ 
its  condition  or  ownership  ;  that  it  is  contraband  ;  or  that  other  cargo  is  to  be 
carried  on  deck.^^ 

j.  Special  Contracts.  Where  the  insured  has  made  any  special  contract  in 
relation  to  the  subject-matter,  whereby  others  are  relieved  from  their  usual  obli- 
gations, the  terms  of  such  contract  are  material  to  the  risk.^^  It  has  been  held, 
however,  that  failure  to  communicate  the  fact  that  the  vessel  is  under  charter- 
party  is  not  such  a  concealment  as  will  avoid  the  policy.^* 

k.  Matters  Covered  by  Warranty.  There  is  no  necessity  of  communicating 
any  fact  which  is  covered  by  either  an  express  or  an  implied  warranty .^^ 


Ratcliife  v.  Shoolbred,  1  Park.  Ins.  413; 
Eisenhaur  v.  Providence  Washington  Ins.  Co., 
20  Nova  Scotia  48. 

A  vessel  is  not  to  be  considered  missing 
because  one  or  two  other  vessels  which  are 
more  fleet  have  arrived.  Littledale  v.  Dixon, 
1  B.  &  P.  N.  R.  151,  8  Eev.  Rep.  774. 

12.  Westbury  Aberdein,  1  Jur.  201,  6 
L.  J.  Exeh.  83,  M.  &  H.  49,  2  M.  &  W.  267. 

13.  Kirby  v.  Smith,  1  B.  &  Aid.  672,  19 
Rev.  Rep.  412;  Westbury  v.  Aberdein,  1  Jur. 
201,  6  L.  J.  Exeh.  83,  M.  &  H.  49,  2  M.  &  W. 
267. 

14.  Knight  v.  Cotesworth,  Cab.  &  E.  48. 

15.  Mercantile  Mut.  Ins.  Co.  v.  Folsom,  18 
Wall.  (U.  S.)  237,  21  L.  ed.  827. 

16.  Russ  V.  Waldo  Mut.  Ins.  Co.,  52  Me. 
187. 

17.  Kemble  v.  Bowne,  1  Cai.  (N.  Y.)  75. 

18.  Beckwith  v.  Sydebotham,  1  Campb.  116, 
10  Rev.  Rep.  652. 

19.  Hubbard  v.  Coolidge,  12  Fed.  Cas.  No. 
6,816,  2  Gall.  353. 

20.  Middlewood  v.  Blakes,  7  T.  R.  162,  4 
Rev.  Rep.  405. 

21.  Kohne  t.  Insurance  Co.  of  North 
America,  14  Fed.  Cas.  No.  7,920,  1  Wash.  93. 

22.  Barnewall  v.  Church,  1  Cai.  (N.  Y.) 
217,  2  Am.  Dec.  180;  McFee  v.  South  Caro- 
lina Ins.  Co.,  2  McCord  (S.  C.)  503,  13  Am. 
Dec.  757. 

23.  Hurtin  v.  Phoenix  Ins.  Co.,  12  Fed. 
Cas.  No.  6,941,  1  Wash.  400. 

24.  Hodgson  v.  Richardson,  W.  Bl.  463. 

25.  narrower  v.  Hutchinson,  L.  R.  5  Q.  B. 
584,  10  B.  &  S.  469,  39  L.  J.  Q.  B.  229,  22 
L.  T.  Rep.  N.  S.  684. 
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26.  Sperry  v.  Delaware  Ins.  Co.,  22  Fed. 
Cas.  No.  13,236,  2  Wash.  243. 

27.  Livingston  v.  Maryland  Ins.  Co.,  6 
Cranch  (U.  S.)  274,  3  L.  ed.  222. 

28.  Barret  v.  New  Orleans  Ins.  Co.,  8  La. 
Ann.  3 ;  Lapene  v.  Sun  Mut.  Ins.  Co.,  8  La. 
Ann.  1,  58  Am.  Dec.  668;  Duplanty  v.  Com- 
mercial Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  156; 
Foley  V.  Tabor,  2  F.  &  F.  663. 

29.  Boyd  v,  Dubois,  3  Campb.  133 ;  British, 
etc..  Mar.  Ins.  Co.  v.  Sturge,  8  Aspin.  303,  77 
L.  T.  Rep.  N.  S.  208. 

30.  Chase  v.  Washington  Mut.  Ins.  Co.;  12 
Barb.  (N.  Y.)  595. 

31.  Howland  f.  Commonwealth  Ins.  Co., 
Anth.  N.  P.  (N.  Y.)  42. 

32.  Dacosta  f.  Edmunds,  4  Campb.  142,  2 
Chit.  227,  16  Rev.  Rep.  763,  18  E.  C.  L.  604; 
Clarkson  v.  Young,  22  L.  T.  Rep.  N.  S. 
41. 

33.  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485,  1  S.  Ct.  582,  27  L.  ed.  337; 
Tate  V.  Hyslop,  15  Q.  B.  D.  368,  5  Aspin.  487, 
54  L.  J.  Q.  B.  592,  53  L.  T.  Rep.  N.  S.  581  ; 
Mercantile  Steamship  Co.  v.  Tyser,  7  Q.  B.  D. 
73,  5  Aspin.  6  note,  29  Wkly.  Rep.  790.  Com- 
pare The  Bedouin,  [1894]  P.  1,  7  Aspin.  391, 
63  L.  J.  Adm.  30,  69  L.  T.  Rep.  N.  S.  782,  G 
Reports  693,  42  Wkly.  Rep.  292. 

34.  Hodgson  v.  Mississippi  Ins.  Co.,  2  La. 
341,  where  the  insurance  was  on  freight. 

35.  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12 
Md.  348;  Walden  v.  New  York  Firemen  Ins. 
Co.,  12  Johns.  (N.  Y.)  128  Ireversed  on 
other  grounds  in  12  Johns.  513,  7  Am.  Dec. 
340]  ;  Bulkley  v.  Protection  Ins.  Co.,  4  Fed. 
Cas.  No.  2,118,  2  Paine  82;   Haywood  v. 
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1.  Seaworthiness.  Therefore  as  a  rule,  in  a  voyage  policy  whatever  forms 
an  ingredient  of  seaworthiness  need  not  be  disclosed  unless  particular  inquiry  is 
made'  therefor,^^  and  although  a  general  inquiry  is  made  in  regard  thereto,  all  the 
particulars  affecting  the  vessel's  seaworthiness  need  not  be  stated.^^  But  under 
the  English  law,  if  the  policy  is  on  time,  a  full  disclosure  of  facts  pertaining  to 
the  seaworthiness  of  the  vessel  is  requisite,  there  being  no  implied  warranty- 
covering  the  premises.^^ 

m.  Other  Applications  For  Insurance.  The  insured  is  not  bound  to  disclose 
the  fact  that  the  risk  has  been  declined  by  others  or  the  estimate  they  put  upon  it, 
unless  information  on  the  subject  is  particularly  called  for.^^ 

4.  Fears  or  Apprehensions  and  Opinion  or  Expectation.  Mere  fears  or  appre- 
hensions founded  on  peculiar  facts  need  not  be  communicated.^*^  Nor  is  there 
any  duty  to  disclose  mere  opinion,  speculation,  or  expectation.^^  But  if  the 
insured  lias  reasonable  ground  to  believe  that  facts  material  to  the  risk  exist,  the 
ground  of  such  belief  should  be  communicated.^^ 

5.  Rumors.  Tliere  is  no  obligation  to  communicate  loose  rumors  but  if 
there  is  any  material  fact  in  connection  with  snch  rumor  which  is  known  to  the 
insured  he  should  disclose  it,''^  and  a  failure  to  do  so  will  avoid  the  policy  even 
though  the  rumor  prove  false.'*^ 

6.  Published  Information.  Published  information  as  to  matters  of  marine 
intelligence  contained  in  papers  received  by  and  on  file  in  the  office  of  the  insurer 
are  generally  presumed  to  be  known  to  liim;'^^  but  this  presumption  maybe 
rebutted  by  proof  that  the  person  actually  accepting  the  risk  had  no  knowledge 
of  snch  information.'^'    If  tlie  insured  have  knowledge  of  any  particular  facts, 


Rodgers,  4  East  590,  1  Smith  K.  B.  289,  7 
Rev.  Rep.  638. 

Warranties  see  infra,  VII,  E. 

36.  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12 
Md.  348;  Silloway  v.  Neptune  Ins.  Co.,  12 
Gray  (Mass.)  73;  \Yalden  v.  New  York  Fire- 
men Ins.  Co.,  12  Johns.  (N.  Y.)  128,  513 
[reversed  on  other  grounds  in  12  Johns.  513, 
7  Am.  Dee.  340]  ;  Bulkley  r.  Protection  Ins. 
Co.,  4  Fed.  Cas.  No.  2,118,  2  Paine  82;  Pop- 
leston  f.  Kitchen,  19  Fed.  Cas.  No.  11,278,  3 
Wash.  138 ;  Havwood  v.  Rodgers,  4  East  590, 

1  Smith  K.  B.  289,  7  Rev.  Rep.  638 ;  Fawcus 
V.  Sarsfield,  6  E.  &  B.  192,  2  Jur.  N.  S.  665, 
25  L.  J.  Q.  B.  249,  88  E.  C.  L.  192. 

Damaged  vessel. —  But  where  a  vessel  is  so 
damaged  as  not  to  be  able  to  run  at  all  and 
to  require  extensive  repairs,  these  facts 
should  be  disclosed.  Hamblet  v.  City  Ins. 
Co.,  36  Fed.  118. 

37.  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12 
Md.  348. 

38.  Fawcus  v.  Sarsfield,  6  E.  &  B.  192,  2 
Jur.  N.  S.  665,  25  L.  J.  Q.  B.  249,  88  E.  C.  L. 
192;  Russell  v.  Thornton,  6  H.  &  N.  140,  6 
Jur.  N.  S.  1080,  30  L.  J.  Exch.  69,  2  L.  T. 
Rep.  N.  S.  574,  8  Wkly.  Rep.  615. 

39.  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12 
Md.  348 ;  Ruggles  v.  General  Interest  Ins.  Co., 
20  Fed.  Cas.  No.  12,119,  4  Mason  74  [affirmed 
in  12  Wheat.  408,  6  L.  ed.  674]. 

40.  Ruggles  V.  General  Interest  Ins.  Co., 
20  Fed.  Cas.  No.  12,119,  4  Mason  74  [affirmed 
in  12  Wheat.  408,  6  L.  ed.  674]  ;  Bell  v.  Bell, 

2  Campb.  475,  11  Rev.  Rep.  769;  Court  v. 
Martineau,  3  Dougl.  161,  26  E.  C.  L.  114. 

41.  Folsom  r.  Mercantile  Mut.  Ins.  Co.,  9 
Fed.  Cas.  No.  4,902,  8  Blatchf.  170.  See  also 
supra,  VII,  A,  6,  c. 


42.  Graham  v.  General  Mut.  Ins.  Co.,  6 
La.  Ann.  432.  And  see  Hart  v.  British,  etc.. 
Mar.  Ins.  Co.,  80  Cal.  440,  22  Pac.  302. 

43.  Ruggles  V.  General  Interest  Ins.  Co., 
20  Fed.  Cas.  No.  12,119,  4  Mason  74  [affirmed 
in  12  Wheat.  408,  6  L.  ed.  674];  Lynch  v. 
Dunsford,  14  East  494,  13  Rev.  Rep.  295; 
Durrell  f.  Bederley,  Holt  N.  P.  283,  8  Rev. 
Rep.  739,  17  Rev.  Rep.  639,  3  E.  C.  L.  118. 
Compare  Lynch  v.  Hamilton,  3  Taunt.  37,  12 
Rev.  Rep.  591. 

44.  A  rumor  that  the  ship  H  fell  in  with 
the  P  "  deep  and  leaky,"  necessitates  the  in- 
sured on  goods  via  "  ship  or  ships  "  to  com- 
municate to  the  underwriter  that  one  of  the 
"  ship  or  ships  "  upon  which  the  goods  were 
to  be  forwarded  was  the  "  P."  Lynch  v. 
Dunsford,  14  East  494,  13  Rev.  Rep.  295. 
See  also  Hart  v.  British,  etc.,  Mar.  Ins.  Co., 
80  Cal.  440,  22  Pac.  302;  Leigh  v.  Adams,  1 
Aspin.  147,  25  L.  T.  Rep.  N.  S.  566;  Lynch 
V.  Hamilton,  3  Taunt.  37,  12  Rev.  Rep. 
591. 

45.  Lynch  v.  Dunsford,  14  East  494,  13 
Rev.  Rep.  295. 

46.  Green  v.  Merchants'  Ins.  Co.,  10  Piclc 
(Mass.)  402;  Folsom  v.  Mercantile  Mut.  Ins. 
Co.,  9  Fed.  Cas.  No.  4,902,  8  Blatchf.  170 
[affirmed  in  18  Wall.  237.  21  L.  ed.  827]; 
Ruggles  V.  General  Interest  Ins.  Co.,  20  Fed. 
Cas.  No.  12,119,  4  Mason  74  [affirmed  in  12 
Wheat.  408,  6  L.  ed.  674]  ;  Friere  v.  Wood- 
house,  Holt  N.  P.  572,  17  Rev.  Rep.  639,  679, 
3  E  C  L  225 

47.  Merchants'  Ins.  Co.  v.  Paige,  60  111. 
448;  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402;  Dickenson  r.  Commercial  Ins. 
Co.,  Anth.  N.  P.  (N.  Y.)  126;  Mackintosh  v. 
Marshall,  12  L.  J.  Exch.  337,  11  M.  &  W. 
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which,  coupled  with  such  published  information,  tends  to  show  that  the  latter  is 
material  to  the  particular  risk,  he  is  bound  to  communicate  them  to  the 
underwriter.^^ 

7.  Private  Advices.  Private  advices  containing  facts  which  if  communicated 
would  lead  to  an  inquiry  which  would  produce  imj)ortant  information  should  be 
disclosed  also  advices  tending  to  show  that  the  subject-matter  has  been  placed 
in  proximity  to  a  storm or  the  enemy's  cruisers  should  be  communicated.^^ 

8.  Matters  Known  or  Presumed  to  Be  Known  —  a.  In  General.  The  insured 
is  not  required  to  disclose  matters  known  to  the  underwriter,^^  or  matters  equally 
within  his  reach  and  which  by  fair  inquiry  and  due  diligence  he  may  learn  from 
ordinary  sources.^^  Nor  is  he  required  to  communicate  matters  which  the  law 
presumes  to  be  within  the  underwriter's  knowledge.^'^ 

b.  What  Underwriters  Are  Presumed  to  Know.  The  underwriters  are  pre- 
sumed to  be  acquainted  with  all  matters  which  are  of  common  knowledge,^^  the 
usages  and  customs  pertaining  to  the  adventure  insured,^^  the  situation  and 
topography  of  places  within  the  insured  voyage,^^  the  political  state  of  the  world,^^ 
and  the  allegiance  of  particular  countries.^^ 

9.  Effect  of  Concealment  —  a.  In  General.    Any  omission  to  communicate  a 


116.  See  also  Mahoney  Provincial  Ins. 
Co.,  12  N.  Brunsw.  633. 

Actual  information  to  the  particular  agent 
of  the  underwriter  effecting  the  insurance  was 
held  requisite  in  order  to  relieve  the  insured 
from  the  duty  of  making  disclosure.  Mer- 
chants' Ins.  Co.  V.  Paige,  60  111.  448. 

48.  Ruggles  V,  General  Interest  Ins.  Co., 
20  Fed.  Cas.  No.  12,119,  4  Mason  74  [affirmed 
in  12  Wheat.  408,  6  L.  ed.  674];  Lynch  v. 
Dunsford,  14  East  494,  13  Rev.  Rep.  295; 
Nicholson  v.  Power,  20  L.  T.  Rep.  N.  S.  580; 
LjTich  V.  Hamilton,  3  Taunt.  37,  12  Rev.  Rep. 
591. 

49.  Ely  V.  Hallett,  2  Cai.  (N.  Y.)  57; 
Rickards  v.  Murdock,  10  B.  &  C.  527,  8  L.  J. 
K.  B.  0.  S.  210,  21  E.  C.  L.  225;  Elton  v. 
Larkins,  8  Bing.  198,  21  E.  C.  L.  504,  5 
C.  &  P.  86,  385,  24  E.  C.  L.  466,  617,  1  Moore 
&  S.  323;  Mahoney  v.  Provincial  Ins.  Co.,  12 
N.  Brunsw.  633. 

50.  Moses  V.  Delaware  Ins.  Co.,  17  Fed. 
Cas.  No.  9,872,  1  Wash.  385 ;  Kirby  v.  Smith, 
1  B.  &  Aid.  672,  19  Rev.  Rep.  412.  See  also 
Williams  v.  Delafield,  2  Cai.  (N.  Y.)  329. 

51.  Hoyt  V.  Oilman,  8  Mass.  336;  Beck- 
thwaite  v.  Nalgrove,  Holt  N.  P.  288  note,  3 
E.  C.  L.  120  note;  Durrell  v.  Bederley,  Holt 
N.  P.  283,  8  Rev.  Rep.  739,  17  Rev.  Rep.  639, 

3  E.  C.  L.  118. 

52.  Maryland. —  Baltimore  Ins.  Co.  v,  Mc- 
Fadon,  4  Harr.  &  J.  31. 

Massachusetts. —  Green  v.  Merchants'  Ins. 
Co.,  10  Pick.  402. 

South  Carolina. —  Money  v.  Union  Ins.  Co., 

4  McCord  511. 

United  States. —  Foisom  v.  Mercantile  Mut. 
Ins.  Co.,  9  Fed.  Cas.  No.  4,902,  8  Blatchf. 
170  [affirmed  in  18  Wall.  237,  21  L.  ed. 
827]. 

England. —  Bates  v.  Hewitt,  L.  R.  2  Q.  B. 
595,  36  L.  J.  Q.  B.  282,  15  Wkly.  Rep.  1172; 
Carter  v.  Boehm,  3  Burr.  1905,  W.  Bl.  593; 
Pimm  V.  Lewis,  2  F.  &  F.  778;  Friere  v. 
Woodhouse,  Holt  N.  P.  572,  17  Rev.  Rep.  639, 
679,  3  E.  C.  L.  225. 
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Canada. —  Royal  Canadian  Ins.  Co.  v. 
Smith,  17  Nova  Scotia  322. 

Matters  formerly  known. — A  material  fact, 
although  it  may  have  been  known  to  the  un- 
derwriter once,  if  not  present  to  his  mind  at 
the  time  of  effecting  the  insurance,  should  be 
communicated.  Bates  v.  Hewitt,  L.  R.  2 
Q.  B.  595,  36  L.  J.  Q.  B.  282,  15  Wkly.  Rep. 
1172. 

53.  Le  Roy  v.  United  Ins.  Co.,  7  Johns. 
(N.  Y.)  343;  Vasse  v.  Ball,  2  Dall.  (Pa.) 
270,  1  L.  ed.  377;  Friere  v.  Woodhouse,  Holt 
N.  P.  572,  17  Rev.  Rep.  639,  679,  3  E.  C.  L. 
225. 

54.  Nelson  v.  Louisiana  Ins.  Co.,  5  Mart. 
N.  S.  (La.)  289;  Gandy  v.  Adelaide  Mar. 
Ins.  Co.,  L.  R.  6  Q.  B.  746,  1  Aspin.  188,  40 
L.  J.  Q.  B.  239,  25  L.  T.  Rep.  N.  S.  742; 
Pimm  V.  Lewis,  2  F.  &  F.  778;  Friere  v. 
Woodhouse,  Holt  N.  P.  572,  17  Rev.  Rep. 
639,  679,  3  E.  C.  L.  225. 

55.  Gandy  v.  Adelaide  Mar.  Ins.  Co.,  L.  R. 

6  Q.  B.  746,  1  Aspin.  188,  40  L.  J.  Q.  B.  239, 
25  L.  T.  Rep.  N.  S.  742. 

56.  Nelson  v.  Louisiana  Ins.  Co.,  5  Mart. 
N.  S.  (La.)  289;  Le  Roy  v.  United  Ins.  Co., 

7  Johns.  (N.  Y.)  343;  Buck  v.  Chesapeake 
Ins.  Co.,  1  Pet.  (U.  S.)  151,  7  L.  ed.  90; 
Calbreath  v.  Gracy,  4  Fed.  Cas.  No.  2,296,  1 
Wash.  219;  Fracis  V.  Sea  Ins.  Co.,  8  Aspin. 
418,  79  L.  T.  Rep.  N.  S.  28,  47  Wkly.  Rep. 
119;  Dacosta  v.  Edmunds,  4  Campb.  142,  2 
Chit.  227,  16  Rev.  Rep.  763,  18  E.  C.  L.  604. 
See  also  supra,  IV,  B,  1,  c. 

Usage  must  be  well  known. —  Tennant  v. 
Henderson,  1  Dow  324,  3  Eng.  Reprint  716. 

57.  De  Longuemere  v.  New  York  F.  Ins. 
Co.,  10  Johns.  (N.  Y.)  120. 

58.  Buck  V.  Chesapeake  Ins.  Co.,  1  Pet. 
(U.  S.)  151,  7  L.  ed.  90;  Alsop  v.  Commer- 
cial Ins.  Co.,  1  Fed.  Cas.  No.  262,  1  Sumn. 
451;  Carter  v.  Boehm,  3  Burr.  1905,  W.  Bl. 
593. 

59.  Buck  V.  Chesapeake  Ins.  Co.,  1  Pet. 
(U.  S.)  151,  7  L.  ed.  90;  Carter  v.  Boehm,  3 
Burr.  1905,  W.  Bl.  593. 
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material  fact  which  the  insured  is  under  an  obHgation  to  disclose  will  vitiate  the 
pohcy/'^  whether  such  omission  is  intentional  or  results  from  mistake,  accident, 
forgettuhiess,  or  inadvertence,^^  and  oven  though  the  insured  may  believe  tiie 
facts  to  be  immaterial. Fraud  is  not  necessary.^^ 

b.  False  Information.  If  the  insured  has  information  material  to  the  risk, 
the  fact  that  such  information  turns  out  to  be  false  does  not  counteract  the  effect 
of  the  conceahnent  of  such  information.^"^ 

0.  Information  Acquired  Pending"  Negotiations.  If,  pending  negotiations  for 
a  policy  of  marine  insurance  and  before  the  same  have  culminated  in  a  contract 
between  the  parties,  inaterial  facts  come  to  the  knowledge  of  the  insured,  he  is 
under  the  same  obligation  to  make  disclosure  of  them  to  the  underwriter  as  if  he 
had  such  information  before  making  the  application.*'^    The  obligation  terminates, 


60.  California. —  Hart  v.  British,  etc.,  Mar. 
Ins.  Co.,  80  Cal.  440,  22  Pac.  302. 

Lovisiana. —  Graham  v.  General  Mut.  Ins. 
Co.,  6  La.  Ann.  432. 

Maryland. —  Augusta  Ins.,  etc.,  Co.  v.  Ab- 
bott, 12  Md.  348;  Maryland  Ins.  Co.  v. 
Bathurst,  5  Gill  &  J.  159. 

Massachusetts. —  Fiske  v.  New  England 
Mar.  Ins.  Co.,  15  Pick.  310;  Stocker  v.  Mer- 
rimack M.  &  F.  Ins.  Co.,  6  Mass.  220 ;  Oliver 
V.  Greene,  3  Mass.  133,  3  Am.  Dec.  96. 

Missouri. —  Rosenheim  v.  American  Ins. 
Co.,  33  Mo.  230. 

Nevj  York. —  Reliance  Mar.  Ins.  Co.  r,  Her- 
bert, 3  N.  Y.  App.  Div.  593,  38  N.  Y.  Suppl. 
873;  Burritt  v.  Saratoga  County  Mut.  F. 
Ins.  Co.,  5  Hill  188,  40  Am.  Dec.  345; 
Walden  v.  New  York  Fireman  Ins.  Co.,  12 
Johns.  128  \_reversed  on  other  grounds  in  12 
Johns.  513,  7  Am.  Dec.  340]  ;  Ely  v.  Hallett, 
2  Cai.  57. 

Pennsylvania. —  Kohne  v.  Insurance  Co.  of 
North  America,  6  Binn.  219;  Vasse  v.  Ball,  2 
Yeates  178. 

South  Carolina. —  Ingraham  v.  South  Caro- 
lina Ins.  Co.,  3  Brev.  522;  Price  v.  Depeau, 
1  Brev.  452,  2  Am.  Dec.  680. 

United  States. —  Sun  Mut.  Ins.  Co.  v.  Ocean 
Ins.  Co.,  107  U.  S.  485,  1  S.  Ct.  582,  27  L.  ed. 
337;  Hamblet  v.  City  Ins.  Co.,  36  Fed.  118; 
AIsop  r.  Commercial  Ins.  Co.,  1  Fed.  Cas. 
No.  262,  1  Sumn.  451;  Bulkley  f.  Protection 
Ins.  Co.,  4  Fed.  Cas.  No.  2,118,  2  Paine  82; 
Kohne  v.  Insurance  Co.  of  North  America, 

14  Fed.  Cas.  No.  7,920,  1  Wash.  93 ;  Marshall 
V.  Union  Ins.  Co.,  16  Fed.  Cas.  No.  9,133,  2 
Wash.  357 ;  Moses  v.  Delaware  Ins.  Co.,  17 
Fed.  Cas.  No.  9,872,  1  Wash.  385. 

England. —  Blackburn  v.  Vigors,  12  App. 
Cas.  531,  6  Aspin.  216,  57  L.  J.  Q.  B.  114,  57 
L.  T.  Rep.  N.  S.  730,  36  Wkly.  Rep.  449; 
Asfar  i:  Blundell,  [1896]  1  Q.  B.  123,  S 
Aspin.  106,  65  L.  J.  Q.  B.  138,  73  L.  T.  Rep. 
N.  S.  648,  44  Wkly.  Rep.  130;  Tate  v.  Hyslop, 

15  Q.  B.  D.  368,  5  Aspin.  487,  54  L.  J.  Q.  B. 
592,  53  L.  T.  Rep.  N.  S.  581;  Rivaz  v.  Ge- 
russi,  6  Q.  B.  D.  222,  4  Aspin.  377,  50  L.  J. 
Q.  B.  176,  44  L.  T.  Rep.  N.  S.  79;  lonides  v. 
Pender,  L.  R.  9  Q,  B.  531,  2  Aspin.  266,  43 
L.  J.  Q.  B.  227,  30  L.  T.  Rep.  N.  S.  547,  22 
Wkly.  Rep.  884;  Harrower  v.  Hutchinson, 
L.  R.  5  Q.  B.  584,  10  B.  &  S.  469,  39  L.  J. 
Q.  B.  229,  22  L.  T.  Rep.  N.  S.  684;  Bates  v. 
Hewitt,  L.  R.  2  Q.  B.  595,  36  L.  J.  Q.  B.  282, 


15  Wkly.  Rep.  1172;  Proudfoot  v.  Monte- 
fiore,  L.  R.  2  Q.  B.  511,  8  B.  &  S.  510,  3G 
L.  J.  Q.  B.  225,  16  L.  T.  Rep.  N.  S.  585,  15 
Wkly.  Rep.  920;  Anderson  v.  Pacific  F.  &  M. 
Ins.  Co.,  L.  R.  7  C.  P.  65,  1  Aspin.  220,  26 
L,  T.  Rep.  N.  S.  130,  20  Wkly.  Rep.  280;  Hol- 
land V.  Russell,  4  B.  &  S.  14,  32  L.  J.  Q.  B. 
297,  8  L.  T.  Rep.  N.  S.  468,  11  Wkly.  Rep. 
757,  116  E.  C.  L.  14;  Littledale  v.  Dixon,  1 
B.  &  P.  N.  R.  151,  8  Rev.  Rep.  774;  Thomp- 
son f.  Buchanan,  4  Bro.  P.  C.  482,  2  Eng. 
Reprint  329;  Carter  v.  Boehm,  3  Burr.  1905. 
W.  Bl.  593;  Shirley  v.  Wilkinson,  3  Dougl. 
41,  Dougl.  (3d  ed.)  306  note,  26  E.  C.  L.  39; 
Reid  V.  Harvey,  4  Dow  97,  16  Rev.  Rep.  38, 
3  Eng.  Reprint  1102;  Lynch  v.  Dunsford,  14 
East  494,  13  Rev.  Rep.  295 ;  Russell  r.  Thorn- 
ton, 6  H.  &  N.  140,  6  Jur.  N.  S.  1080,  30 
L.  J.  Exch.  69,  2  L.  T.  Rep.  N.  S.  574,  S 
Wkly.  Rep.  615;  Nicholson  v.  Power,  20  L.  T. 
Rep.  N.  S.  580 ;  Bridges  v.  Hunter,  1  M.  &  S. 
15,  14  Rev.  Rep.  380;  Ratcliffe  v.  Shoolbred,  1 
Park.  Ins.  413 ;  Lynch  v.  Hamilton,  3  Taunt, 
37,  12  Rev.  Rep.  591;  Fitzherbert  v.  Mather, 
1  T.  R.  12,  1  Rev.  Rep.  134. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  550 
et  seq. 

61.  Burritt  r.  Saratoga  County  Mut.  F. 
Ins.  Co.,  5  Hill  (N.  Y.)  188,  40  Am.  Dec. 
345;  Carter  v.  Boehm,  3  Burr.  1905,  W.  Bl. 
593;  Fitzherbert  v.  Mather,  1  T.  R.  12,  1 
Rev.  Rep.  134;  and  other  cases  cited  in  the 
preceding  note. 

62.  Shirley  r.  Wilkinson,  3  Dougl.  41, 
Dougl.  (3d  ed.)  306  note,  26  E.  C.  L.  39; 
and  other  cases  cited  in  the  preceding  notes. 

63.  Burritt  v.  Saratoga  County  Mut.  F. 
Ins.  Co.,  5  Hill  (N.  Y.)  188,  40  Am.  Dec. 
345 ;  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co.,  107 
U.  S.  485,  1  S.  Ct.  582,  27  L.  ed.  337 ;  Ham- 
blet V.  City  Ins.  Co.,  36  Fed.  118;  Thompson 
V.  Buchanan,  4  Bro.  P.  C.  482,  2  Eng.  Reprint 
329;  Bridges  v.  Hunter,  1  M.  &  S.  15,  14 
Rev.  Rep.  380;  and  other  cases  cited  in  the 
preceding  notes. 

64.  Hoyt  V.  Oilman,  8  Mass.  336 ;  Willes  t\ 
Glover,  1  B.  &  P.  N.  R.  14,  8  Rev.  Rep.  739 ; 
Lynch  v.  Dunsford,  14  East  494,  13  Rev.  Rep. 
295 ;  Lynch  v.  Hamilton,  3  Taunt.  37,  12  Rev. 
Rep.  591. 

65.  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402;  Snow  v.  Mercantile  Mut.  Ins. 
Co.,  61  N.  Y.  160;  Watson  v.  Delafield,  2 
Cai.  (N.  Y.)  224;  Merchants'  Mut.  Ins.  Co. 
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however,  upon  the  acceptance  of  the  risk  so  as  to  create  a  binding  contract, 
although  no  policy  be  then  issued/'^ 

10.  Waiver.  The  underwriter  may  waive  the  right  to  avoid  the  contract 
because  of  concealment  of  a  material  fact  by  the  insured  or  by  his  agent  or  broker^ 
and  it  does  so  if,  with  knowledge  of  such  concealment,  it  elects  to  treat  the  con- 
tract as  valid  or  fails  to  rescind  within  a  reasonable  time  to  the  prejudice  of  the 
insured.^^  Mere  delay  in  rescinding,  however,  where  there  are  no  acts  indicating 
an  election  or  conduct  inducing  the  insured  to  refrain  from  procuring  other  insur- 
ance or  otherwise  act  to  his  prejudice,  does  not  amount  to  a  waiver.^^  And  where 
the  risk  has  been  accepted  and  a  binding  slip  issued  before  knowledge  of  the  con- 
cealment, the  issue  of  a  policy  after  acquiring  such  knowledge,  in  accordance 
with  the  custom,  without  any  protest  or  notice  that  the  contract  will  be  treated 
as  void,  does  not  amount  to  an  election  and  waiver,  unless  it  is  so  intended  or  the 
circumstances  are  such  as  to  induce  the  insured  to  act  to  liis  prejudice  in  the 
belief  that  it  is  so  intended.^^  If  the  underwriter  pays  a  loss  after  knowledge  that 
the  insured  concealed  material  facts,  he  cannot  recover  back  the  money  so  paid.'*^ 
Acts  on  the  part  of  the  underwriter  with  knowledge  of  a  disaster  to  the  vessel, 
but  without  knowledge  that  it  was  known  to  and  concealed  by  the  insured,  do 
not  waive  the  right  to  avoid  the  policy  because  of  such  concealment.''^ 

C.  Fpaud.'^    If  through  any  fraud  practised  upon  the  underwriter  he  is 


V.  Lyman,  15  Wall.  (U.  S.)  664,  21  L.  ed. 
246;  McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
(U.  S.)  170,  7  L.  ed.  98;  Proudfoot  Monte- 
fiore,  L.  R.  2  Q.  B.  511,  8  B.  &  S.  510,  36 
L.  J.  Q.  B.  225,  16  L.  T.  Rep.  N.  585,  15 
Wkly.  Rep.  920;  1  Phillips  Ins.  §  561. 

66.  Cory  v.  Patton,  L.  R.  7  Q.  B.  304,  1 
Aspin.  225,  41  L.  J.  Q.  B.  195  note,  26  L.  T. 
Rep.  N.  S.  161,  20  Wkly.  Rep.  364;  Lishman 
t'.  Northern  Mar.  Ins.  Co.,  L.  R.  10  C.  P.  179, 
2  Aspin.  504,  44  L.  J.  C.  P.  185,  32  L.  T. 
Rep.  N.  S.  170,  23  Wkly.  Rep.  733.  Compare 
Merchants  Mut.  Ins.  Co.  v.  Lyman,  15  Wall. 
(U.  S.)  664,  21  L.  ed.  246. 

67.  Morrison  v.  Universal  Mar.  Ins.  Co., 
L.  R.  8  Exch.  197,  1  Aspin.  503,  42  L.  J. 
Exeh.  115,  21  Wkly.  Rep.  774  [reversing 
L.  R.  8  Exch.  40,  42  L.  J.  Exch.  17,  27  L.  T. 
Rep.  N.  S.  791,  21  Wkly.  Rep.  196];  Royal 
Canadian  Ins.  Co.  v.  Smith,  17  Nova  Scotia 
322  [reversed  on  other  grounds  in  Cass.  Dig. 
(Can.)  386]. 

A  question  for  the  jury  see  Morrison  v. 
Universal  Mar.  Ins.  Co.,  L.  R.  8  Exch.  197, 
1  Aspin.  503,  42  L.  J.  Exch.  115,  21  Wkly. 
Rep.  774. 

68.  Morrison  v.  Universal  Mar.  Ins.  Co., 
L.  R.  8  Exch.  197,  1  Aspin.  503,  42  L.  J. 
Exch.  115,  21  Wkly.  Rep.  774  [reversing  L.  R. 
8  Exch.  40,  42  L.  J.  Exch.  17,  27  L.  T.  Rep. 
N.  S.  791,  21  Wkly.  Rep.  196].  See  also 
Russell  V.  Thornton,  6  H.  &  N.  140,  6  Jur. 
N.  S.  1080,  30  L.  J.  Exch.  69,  2  L.  T.  Rep. 
N.  S.  574,  8  Wkly.  Rep.  615  [affirming  4 
H.  &  N.  788]. 

A  new  contract  operating  as  a  waiver  of 
concealment  of  the  fact  that  the  vessel  had 
been  aground  and  injured  is  not  shown  by  a 
letter  from  the  underwriter,  after  knowledge 
of  the  concealment,  stating  that  he  consid- 
ered that  his  risk  did  not  commence  until 
the  vessel  should  be  surveyed  and  repaired,  to 
which  letter  no  reply  was  made  by  the  in- 
sured.  Russell  V.  Thornton,  6  H.  &  N.  140,  6 
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Jur.  N.  S.  1080,  30  L.  J.  Exch.  69,  2  L.  T. 
Rep.  N.  S.  574,  8  Wkly.  Rep.  615  [affirming 
4  H.  &  N.  788].  It  was  also  intimated  in 
this  case  that  the  letter  would  not  have 
created  a  new  contract,  even  if  it  had  been 
answered. 

69.  Morrison  v.  Universal  Mar.  Ins.  Co., 
L.  R.  8  Exch.  197,  1  Aspin.  503,  42  L.  J. 
Exch.  115,  21  Wkly.  Rep.  774  [reversing- 
L.  R.  8  Exch.  40,  42  L.  J.  Exch.  17,  27  L.  T. 
Rep.  N.  S.  791,  21  Wkly.  Rep.  196]. 

Intention  to  elect. —  But  where  an  under- 
writer who,  after  issuing  a  binding  slip,  has. 
acquired  knowledge  of  a  concealment  by  the 
insured  of  a  disaster  to  the  ship,  issues  a 
policy,  not  because  of  any  supposed  obliga- 
tion under  the  binding  slip,  but  because  he 
elects  to  take  the  risk  notwithstanding  the 
disaster  and  its  concealment  and  cannot  after- 
ward avoid  the  policy.  Royal  Canadian  Ins. 
Co.  V.  Smith,  17  Nova  Scotia  322  [reversed 
on  other  grounds  in  Cass.  Dig.  (Can.)  386]. 

A  question  for  the  jury  whether  there  was 
an  election  see  Morrison  t\  Universal  Mar. 
Ins.  Co.,  L.  R.  8  Exch.  197,  1  Aspin.  503,  42 
L.  J.  Exch.  115,  21  Wkly.  Rep.  774  [revers- 
inq  L.  R.  8  Exch.  40,  42  L.  J.  Exch.  17,  27 
L.^T.  Rep.  N.  S.  791,  21  Wkly.  Rep.  196]. 

Delivery  of  a  policy  accompanied  by  a  pro- 
test or  notice  that  any  claim  made  under  it 
will  be  resisted  does  not  waive  the  right  to 
avoid  the  policy  because  of  the  concealment, 
a  preliminary  contract  having  been  made  by 
binding  slip  before  knowledge  of  the  conceal- 
ment. Nicholson  v.  Power,  20  L.  T.  Rep.. 
N.  S.  580. 

70.  Reliance  Mar.  Ins.  Co.  v.  Herbert,  3 
N.  Y.  App.  Div.  593,  38  N.  Y.  Suppl.  373. 
Compare  infra,  X,  B,  2. 

71.  Smith  V.  Royal  Canadian  Ins.  Co.,. 
Cass.  Dig.  (Can.)  386  [reversing  17  Novat 
Scotia  322]. 

72.  Right  to  return  of  premium  see  supra,. 
V,  F,  7. 
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induced  to  issue  a  policy  or  to  insure  upon  more  favorable  terms  than  lie  other- 
wise would  the  policy  is  voidable  at  his  election."*^ 

D.  Deviation  and  Chang-e  of  Risk'^  —  l.  Definition.  A  deviation  is  a 
voluntary  departure  without  necessity  or  reasonable  cause  from  the  prescribed  or 
usual  course  of  the  voyage  or  of  the  manner  of  performing  it.''^ 

2.  Distinguished  From  Change  of  Voyage.  A  deviation  is  to  be  distinguislied 
from  a  change  of  voyage.  Wliere  there  is  any  unreasonable  delay  in  commencing 
the  voyage,  the  voyage  is  different  from  the  one  insured  and  the  policy  does  not 
attach."^^  Also  where  the  master  or  authorized  agent  determines,  prior  to  the 
comuiencement  of  the  risk,  not  to  sail  upon  the  insured  voyage  or  to  abandon  the 
original  termini  of  the  insured  voyage,  there  is  a  non-inception  of  the  risk,^'^  and 
the  policy  does  not  attach,  although  part  of  the  voyage  lies  over  the  same  course.''^ 
But  the  determination  to  abandon  the  voyage  should  be  made  to  appear  by  clear 
terms  or  unambiguous  conduct,'^    If  the  ultimate  termini  of  the  intended  voyage 


73.  Gardner  v.  Columbian  Ins.  Co.^  9  Fed. 
Cas.  No.  5,225,  2  Cranch  C.  C.  550;  Rivaz 
Gerussi,  6  Q.  B.  D.  222,  4  Aspin.  377,  50  L.  J. 
Q.  B.  176,  44  L.  T.  Rep.  N.  S.  79;  Pawson  v. 
Watson,  Cowp.  785,  Dougl.  (3d  ed.)  11  note; 
Sibbald  v.  Hill,  2  Dow  263,  14  Rev.  Rep.  160, 
3  Eng.  Reprint  859 ;  Roberts  f.  Founereau,  \ 
Park.  Ins.  405;  Anonymous,  Skin.  327. 

First  underwriter  signing  as  decoy  duck. — 
Where  the  first  underwriter  signs  the  policy 
as  a  decoy  duck,  under  an  agreement  between 
himself  and  the  assured  that  he  shall  not  be 
called  upon  to  pay  in  case  of  loss,  the  policy 
will  be  set  aside  for  fraud.  Wilson  v.  Ducket, 
3  Burr.  1361. 

Fraudulent  misrepresentation  see  su'^yra, 
VII,  A,  6,  e. 

Fraudulent  concealment  see  supra,  VII,  B. 

74.  Right  to  return  of  premium  see  supra, 
V,  F,  6. 

75.  Louisiana. —  Bell  f.  Firemen's  Ins.  Co., 
5  Rob.  446 ;  Bell  v.  Western  M.  &  F.  Ins.  Co., 
5  Rob.  423,  39  Am.  Dec.  542. 

Maryland. —  Riggin  v.  Patapsco  Ins.  Co.,  7 
Harr.  &  J.  279,  16  Am.  Dec.  302. 

Massachusetts. —  Amsinck  v.  American  Ins. 
Co.,  129  Mass.  185;  Coffin  v.  Newburyport 
Mar.  Ins.  Co.,  9  Mass.  436. 

Missouri. —  Settle  v.  St.  Louis  Perpetual 
Mar.,  etc.,  Ins.  Co.,  7  Mo.  379. 

Nev}  York. —  Audenreid  f.  Mercantile  Mut. 
Ins.  Co.,  60  N.  Y.  482,  19  Am.  Rep.  204; 
Fernandez  v.  Great  Western  Ins.  Co.,  3  Rob. 
457  [reversed  on  other  grounds  in  48  N.  Y. 
571,  8  Am.  Rep.  571];  Child  v.  Sun  Mut. 
Ins.  Co.,  3  Sandf .  26 ;  New  York  Firemen  Ins. 
Co.  V.  Lawrence,  14  Johns.  46,  57. 

Pennsylvania. —  Snowden  v.  Phoenix  Ins. 
Co.,  3  Binn.  457. 

Virginia. —  Alexandria  Mar.  Ins.  Co.  r. 
Stras,  1  Munf.  408. 

United  States.— -Rostetter  v.  Park,  137 
U.  S.  30,  11  S.  Ct.  1,  34  L.  ed.  568.  See  also 
Bulkley  v.  Protection  Ins.  Co.,  4  Fed.  Cas. 
No,  2,118,  2  Paine  82. 

England.—  Pelly  v.  Royal  Exch.  Assur.  Co., 
1  Burr.  341 ;  Hartley  v.  Buggin,  3  Dougl.  39, 
26  E.  C.  L.  37. 

Mistake  in  going  from  course  is  not  a  devi- 
ation.   Brazier  r.  Clap,  5  Mass.  1. 

Effect  of  ignorance  of  master  see  Tait  f. 
Levi,  14  East  481,  13  Rev.  Rep.  289. 

[40] 


Criminal  or  barratrous  deviation  by  master 

see  infra,  VIII,  E,  14,  d. 

76.  Arnold  v.  Pacific  Mut.  Ins.  Co.,  78 
N.  Y.  7;  Seamans  v.  Loring,  21  Fed.  Cas. 
No.  12.583,  1  Mason  127;  Chitty  v.  Selwyn,  2 
Atk.  359,  26  Eng.  Reprint  617;  Grant  V. 
King,  4  Esp.  175,  6  Rev.  Rep.  849. 

When  vessel  must  arrive. —  There  is  an  im- 
plied understanding  that  the  ship  shall  be  at 
port  within  such  a  time  that  the  risk  shall 
not  be  materiallj^  varied ;  and  if  there  is  delay 
beyond  such  time  the  policy  does  not  attach. 
De  Wolf  V.  Archangel  Maritime  Bank,  etc., 
Co.,  L.  R.  9  Q.  B.  451,  2  Aspin.  273,  43  L.  J. 
Q.  B.  147,  39  L.  T.  Rep.  N.  S.  605,  22  Wkly. 
Rep.  801. 

Premature  sailing. —  If  a  ship  insured  from 
a  certain  time  sails  before  the  time  on  a 
different  voyage  from  that  insured,  the  as- 
sured cannot  recover,  although  she  afterward 
gets  into  the  course  of  the  voyage  described 
in  the  policy,  and  is  lost  after  the  day  upon 
which  the  policy  was  to  have  attached.  Way 
V.  Modigliani,  2  T.  R.  30,  1  Rev.  Rep. 
412. 

77.  Merrill  v.  Boyleston  F.  &  M.  Ins.  Co., 
3  Allen  (Mass.)  247;  New  York  Firemen 
Ins.  Co.  V.  Lawrence,  14  Johns.  (N.  Y.)  46; 
Simon  v.  Sedgwick,  [1893]  1  Q.  B.  303,  7 
Aspin.  245,  62  L.  J.  Q.  B.  163,  67  L.  T.  Rep. 
N.  S.  785,  4  Reports  128,  41  Wkly.  Rep.  163 ; 
Hare  v.  Travis,  7  B.  &  C.  14,  9  D.  &  R.  748, 
5  L.  J.  K.  B.  O.  S.  348,  31  Rev.  Rep.  139,  14 
E.  C.  L.  17;  Tasker  v.  Cunningham,  1  Bligh 
87,  20  Rev.  Rep.  33,  4  Eng.  Reprint  32 ;  Sellar 
V.  McVicar,  1  B.  &  P.  N.  R.  23,  8  Rev.  Rep. 
744;  Wooldridge  v.  Boydell,  Dougl.  (3d  ed.) 
16;  Crowell  v.  Geddes,  5  Nova  Scotia  184; 
Blackenhagen  v.  London  Assur.  Co.,  1  Campb. 
454,  10  Rev.  Rep.  729. 

78.  Merrill  v.  Boylston  F.  &  M.  Ins.  Co., 
3  Allen  (Mass.)  247;  Wooldridge  v.  Boydell, 
Dougl.  (3d  ed.)  16;  Way  r.  Modigliani,  2 
T.  R.  30,  1  Rev.  Rep.  412;  Crowell  v.  Geddes, 
5  Nova  Scotia  184. 

79.  Driscoll  v.  Bovil,  1  B.  &  P.  313. 
Where  a  vessel  insured  to  A  clears  out  for 
B,  and  after  a  loss  the  master  states  in  his 
protest  that  the  vessel  was  bound  for  B,  if 
it  be  proved  that  she  actually  proceeded  on 
her  voyage  to  A,  the  insertion  of  B  in  the 
papers  will  not.  when  explained,  make  it  a 
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are  the  same  as  the  insured  voyage,  the  policy  attaclies  notwithstanding  an 
intermediate  voyage  is  contemplated.^^ 

3.  Effect.  Where  there  has  been  any  deviation  or  change  of  the  risk  without 
just  cause,  tiie  underwriters  become  immediately  absolved  from  further  liability 
under  the  policy  for  losses  occurring  subsequent  to  the  deviation.^^  They  con- 
tinue, however,  liable  for  any  loss  occurring  prior  to  the  deviation.^^  The  extent 
of  the  deviation  is  not  material  nor  is  the  fact  that  the  risk  has  not  been 
increased  or  even  that  it  has  apparently  been  diminished. 


different  voyage.  Talcot  v.  Marine  Ins.  Co., 
2  Johns.  (N.  Y.)  130. 

80.  Henshaw  f.  Marine  Ins.  Co.,  2  Cai. 
(N.  Y.)  274;  Hare  f.  Travis,  7  B.  &  C.  14, 
9  D.  &  R.  748,  5  L.  J.  K.  B.  0.  S.  348,  31 
Kev.  Rep.  139,  14  E.  C.  L.  17. 

81.  California.  —  Schroeder  v.  Schweizer 
Lloyd  Transport  Versicherungs  Gesellschaft, 
60  Cal.  467,  44  Am.  Rep.  61,  66  Cal.  294,  5 
Pac.  478. 

Louisiana. —  Hermann  v.  Western  M.  &  F. 
Ins.  Co.,  13  La.  516;  Akin  v.  Mississippi 
M.  &  F.  Ins.  Co.,  4  Mart.  N.  S.  661. 

Maine. —  Folsom  v.  Merchants'  Mut.  Mar. 
Ins.  Co.,  38  Me.  414. 

Maryland. —  Augusta  Ins.,  etc.,  Co.  v.  Ab- 
bott, 12  Md.  348;  Riggin  v.  Petapsco  Ins. 
Co.,  7  Harr.  &  J.  279,  16  Am.  Dec.  302. 

Massachusetts. —  Amsinck  v.  American  Ins. 
Co.,  129  Mass.  185;  Burgess  v.  Equitable 
Mar.  Ins.  Co.,  126  Mass.  70,  30  Am.  Rep. 
654;  Odiorne  v.  New  England  Mut.  Mar.  Ins. 
Co.,  101  Mass.  551,  3  Am.  Rep.  401;  Sec- 
comb  V.  Provincial  Ins.  Co.,  10  Allen  305 : 
Kettell  V.  Wiggin,  13  Mass.  68;  Breed  r. 
Eaton,  10  Mass.  21 ;  Coffin  v.  Newburyport 
Mar.  Ins.  Co.,  9  Mass.  436;  Brazier  v.  Clap, 
5  Mass.  1 ;  Stetson  v.  Massachusetts  Mut.  F. 
Ins.  Co.,  4  Mass.  330,  3  Am.  Dec.  217. 

Mississippi. —  Natchez  Ins.  Co.  f.  Stanton, 
2  Sm.  &  M.  340,  41  Am.  Dec.  592. 

Missouri. —  Walsh  v.  Homer,  10  Mo.  6,  45 
Am.  Dec.  342. 

New  York. —  Snyder  v.  Atlantic  Mut.  Ins. 
Co.,  95  N.  Y.  196,  47  Am.  Rep.  29 ;  Audenreid 
V.  Mercantile  Mut.  Ins.  Co.,  60  N.  Y.  482,  19 
Am.  Rep.  204;  Fernandez  v.  Great  Western 
Ins.  Co.,  48  N.  Y.  571,  8  Am.  Rep.  571  [re- 
versing 3  Rob.  457]  ;  Stevens  v.  Commercial 
Mut.  Ins.  Co.,  6  Duer  594  [affirmed  in  26 
N.  Y.  3971  ;  Foster  v.  Jackson  Mar.  Ins.  Co., 
1  Edm.  Sel.  Cas.  290;  Vos  v.  Robinson,  9 
Johns.  192. 

Ohio.—-  Jolly  V.  Ohio  Ins.  Co.,  Wright  539 ; 
Gazzam  v.  Ohio  Ins.  Co.,  Wright  202. 

Pennsylvania. —  Merchants'  Ins.  Co.  v.  Al- 
geo,  32  Pa.  St.  330;  Duerhagen  v.  U.  S.  In- 
surance Co.,  2  Serg.  &  R.  309;  Hood  v.  Nes- 
bitt,  1  Yeates  114,  1  Am.  Dec.  265;  Kingston 
t'.  Girard,  4  Dall.  274,  1  L.  ed.  831;  Dallam  v. 
Insurance  Co.,  6  Phila.  15. 

South  Carolina. —  Hiraely  v.  South  Caro- 
lina Ins.  Co.,  1  Mill  154,  12  Am.  Dec.  623. 

Virginia. —  Alexandria  Mar.  Ins.  Co.  v. 
Stras,  1  Munf.  408. 

United  States. —  Hearne  v.  New  England 
Mut.  Mar.  Ins.  Co.,  20  Wall.  488,  22  L.  ed. 
395  [affirming  11  Fed.  Cas.  No.  6,302,  4 
Cliff.  200];  Oliver  v.  Maryland  Ins.  Co.,  7 
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Cranch  487,  3  L.  ed.  414;  Bulkley  v.  Protec- 
tion Ins.  Co.,  4  Fed.  Cas.  No.  2,118,  2  Paine 
82 ;  Coles  v.  Marine  Ins.  Co.,  6  Fed.  Cas.  No. 
2,988,  3  Wash.  159;  West  v.  Columbian  Ins. 
Co.,  29  Fed.  Cas.  No.  17,421,  5  Cranch  C.  C. 
309. 

England. —  Mount  v.  Larkins,  8  Bing.  108, 

1  I..  J.  C.  P.  20,  1  Moore  &  S.  165,  21  E.  C.  L. 
466;  Davis  v.  Garrett,  6  Bing.  716,  8  L.  J. 
C.  P.  0.  S.  253,  4  M.  &  P.  540,  19  E.  C.  L. 
321;  Elliot  v.  Wilson,  4  Bro.  P.  C.  470,  2 
Eng.  Reprint  320;  Redman  v.  London,  3 
Campb.  503,  1  Marsh.  136,  5  Taunt.  462,  1 
E.  C.  L.  240;  Tait  V.  Levi,  14  East  481,  13 
Rev.  Rep.  289;  Clason  v.  Simmonds,  6  T.  R. 
533  note,  3  Rev.  Rep.  260. 

Canada. —  Spinney  v.  Ocean  Mut.  Mar.  In.s. 
Co.,  17  Can.  Sup.  Ct.  326;  Reed  v.  Weldon,  12 
N.  Brunsw.  400;  Fisher  v.  Western  Assur. 
Co.,  11  U.  C.  Q.  B.  255. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  722. 

Policy  on  goods. —  A  deviation  equally 
avoids  a  policy  on  the  cargo  as  on  the  vessel. 
Natchez  Ins.  Co.  v.  Stanton,  2  Sm.  &  M. 
(Miss.)  340,  41  Am.  Dec.  592. 

The  owner  need  not  be  privy  to  the  devia- 
tion to  avoid  the  policy.  Hood  v.  Nesbit.  2 
Dall.  (Pa.)  137,  1  L.  ed.  321,  1  Am.  Dec. 
265:  Elton  v.  Brogden,  Str.  1264. 

82.  HenshaAV  r.  Marine  Ins.  Co.,  2  Cai. 
(N.  Y.)  274;  Green  v.  Young,  2  Salk.  444; 
Carter  v.  Roval  Exch.  Assur.  Co.  [cited  in 
Foster  r.  Wilmer,  Str.  1249]. 

83.  Hermann  v.  Western  M.  &  F.  Ins.  Co., 
13  La.  516;  Coffin  v.  Newburyport  Mar.  Ins. 
Co.,  9  Mass.  436;  Snyder  v.  Atlantic  Mut. 
Ins.  Co.,  95  N.  Y.  196,  47  Am.  Rep.  29;  Mar- 
tin V.  Delaware  Ins.  Co.,  16  Fed.  Cas.  No. 
9,161,  2  Wash.  254. 

84.  Massachusetts. —  Amsinck  v.  American 
Ins.  Co.,  129  Mass.  185 :  Burgess  v.  Equitable 
Mar.  Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  654; 
Wiggin  r.  Amory,  13  Mass.  118,  124,  where 
it  was  said :  "  It  is  not  the  increase,  but  the 
change,  of  the  risk,  that  constitutes  a  devia- 
tion." 

Mississij^pi. —  Natchez  Ins.  Co.  v.  Stanton, 

2  Sm.  &  ]M.  340,  41  Am.  Dee.  592. 

Neiv  York. —  Child  V.  Sun  Mut.  Ins.  Co., 

3  Sandf.  26. 

United  States. —  Maryland  Ins.  Co.  i\  Le- 
Roy,  7  Cranch  26,  3  L.  ed.  257. 

England. —  African  Merchants  Co.  v.  Brit- 
ish, etc..  Mar.  Ins.  Co.,  L.  R.  8  Exch.  154,  158, 
1  Aspin.  588,  42  L.  J.  Exch.  60,  28  L.  T.  Rep. 
N.  S.  233,  21  VYkly.  Rep.  484  (where  it  was 
said  by  Blackburn,  J. :  "  The  underwriter  in- 
sures a  particular  risk,  and  the  assured  has 
tto  right  to  change  it.    Whether  he  increases 
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4.  Intent  to  Deviate.  It  is  only  an  actual  deviation  which  terminates  the 
insurance.  The  mere  intention  to  deviate  will  not  liave  that  effect,  but  tiie  policy 
will  in  such  case  continue  to  be  a  subsisting  contract  until  the  dividing  point  is 
reached  and  the  vessel  leaves  the  usual  course  of  the  insured  vojage.^^ 

6.  Particular  Acts  Constituting  a  Deviation.  Whether  there  is  a  deviation 
depends  upon  the  nature  of  the  voyage  and  the  usages  of  trade.^*^  It  includes  a 
shnpie  departure  from  the  prescribed  or  usual  route/^  calling  at  ports  in  their 


or  diminislies  it  is  immaterial ;  if  he  varies 
it  the  underwriter  is  discharged.  .  .  .  But 
where  there  is  a  real  change  of  risk  by  the 
employment  or  detention  of  the  ship  for  some 
purpose  wholly  foreign,  the  underwriter  has 
a  right  to  say,  '  I  never  undertook  this  risk. 
]Von  haec  in  fccdera  veni'")  ;  Mount  i'.  Lar- 
kins,  8  Bing.  108,  1  L.  J.  C.  P.  20,  1  Moore 
&  S.  165,  21  E.  C.  L.  466;  Hartley  v.  Buggin, 
3  Dougl.  39,  26  E.  C.  L.  37. 

Canada. —  Spinney  r.  Ocean  Mut.  Mar.  Ins. 
Co.,  17  Can.  Sup.  Ct.  326  [affirming  21  Nova 
Scotia  244]  ;  Reed  v.  Philps,  13  N.  Bruns^r. 
171;  Reed  v.  Weldon,  12  N.  Brunsw.  460. 

85.  Connecticut. —  Thompson  i\  Alsop,  1 
Root  64. 

Massachusetts. —  Hobart  r.  Norton,  8  Pick. 
159;  Wiggin  v.  Amory,  13  Mass.  118;  Coffin 
V.  Newburyport  Mar.  Ins.  Co.,  9  Mass.  436; 
Lee  V.  Gray,  7  Mass.  349. 

Neio  York. —  Arnold  v.  Pacific  Mut.  Ins. 
Co.,  78  N.  Y.  7 ;  Snow  r.  Columbian  Ins.  Co., 
48  N.  Y.  624,  S  Am.  Rep.  578  [reversing  48 
Barb.  469]  ;  Beams  v.  Columbian  Ins.  Co., 
48  Barb.  44.5 ;  Wheeler  v.  New  York  Mut.  Ins. 
Co.,  35  N.  Y.  Super.  Ct.  247 ;  New  York  Fire- 
men Ins.  Co.  L\  Lawrence,  14  Johns.  46;  La^v- 
rence  v.  Ocean  Ins.  Co.,  11  Johns.  241  [af- 
firmed in  14  Joims.  46]  ;  Henshaw  v.  Marine 
Ins.  Co.,  2  Cai.  274. 

Pennsylvania. —  Winter  v.  Delaware  Mut. 
Safety  Ins.  Co.,  30  Pa.  St.  334;  Snowden  /;. 
Phoenix  Ins.  Co.,  3  Binn.  4.57. 

United  States. —  Maryland  Ins.  Co.  r. 
Woods,  6  Cranch  29,  3  L.  ed.  143 ;  Alexandria 
Mar.  Ins.  Co.  r.  Tucker,  3  Cranch  357,  2 
L.  ed.  466. 

England. —  Hare  v.  Travis,  7  B.  &  C.  14,  9 
D.  &  R.  748,  5  L.  J.  K.  B.  0.  S.  348,  31  Rev. 
Rep.  139,  14  E.  C.  L.  17  ;  Thelluson  v.  Fergus- 
son,  Dougl.  (3d  ed.)  361;  Wooldridge  r.  Boy- 
dell,  Dougl.  (3d  ed.)  16;  Marsden  v.  Reid,'3 
East  572,  7  Rev.  Rep.  516-  Kewley  v.  Ryan, 
2  H.  Bl.  343,  3  Rev.  Rep.  408 :  Heselton  v.  All- 
nutt,  1  M.  &  S.  40;  Foster  v.  Wilmer,  Str. 
1249;  Carter  v.  Royal  Exch.  Assur.  Co.  [died 
in  Foster  v.  Wilmer,  supra]  ;  Kingston  v. 
Phelps  [cited  in  Middlewood  v.  Blakes,  7 
T.  R.  162,  165]. 

Canada. —  Reed  v.  Weldon,  12  N.  Brunsw. 
460. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  723. 

Several  courses. —  A  ship  insured  from  A  to 
B  sailed  with  intent  to  touch  at  C,  an  inter- 
mediate point.  To  a  certain  point  the  voyage 
was  the  same,  from  that  point  there  were 
three  tracks  to  B,  one  by  the  way  of  C,  the 
two  others  by  different  courses.  There  were 
advantages  and  disadvantages  attending  each, 
and  the  captain  must  elect  according  to  cir- 


cumstances. The  ship  took  the  track  by  C, 
with  intent  to  put  in  there,  but  was  taken 
before  she  actually  came  to  the  point  where 
she  must  have  turned  out  of  the  track  to  B, 
by  the  way  of  C,  for  the  purpose  of  putting 
into  the  harbor  of  C.  The  underwriter  was 
discharged,  because  he  was  entitled  to  the 
advantages  of  the  captain's  judgment  in  elect- 
ing which  of  the  three  tracks  it  was  best  to 
pursue  when  he  came  to  the  first  dividing 
point.  Middlewood  v.  Blakes,  7  T.  R.  162, 
4  Rev.  Rep.  405. 

86.  Lockett  v.  Merchants'  Ins.  Co.,  10  Rob. 
( La. )  339 ;  Parsons  v.  Manufacturers'  Ins. 
Co.,  16  Gray  (Mass.)  463;  Walsh  v.  Homer, 
10  Mo.  6,  45  Am.  Dec.  342 ;  Bentaloe  v.  Pratt, 
3  Fed.  Cas.  No.  1,330,  Wall.  Sr.  58. 

The  motives,  end,  and  consequences  of  the 
act  enter  into  the  true  criterion  of  judgment 
as  to  what  constitutes  a  deviation.  Foster  v. 
Jackson  Mar.  Ins.  Co.,  1  Edm.  Sel.  Cas. 
(N.  Y.)  290. 

Placing  tackle  and  furnishings  on  a  sand 
bank  according  to  custom,  where  this  was 
necessary  for  the  purpose  of  cleaning  the  ves- 
sel, was  held  not  to  avoid  a  policy  of  insur- 
ance upon  such  articles.  Pelly  v.  Royal  Exch. 
Assur.  Co.,  1  Burr.  341. 

87.  Maryland. —  Riggin  v.  Patapsco  Ins. 
Co.,  7  Harr.  &  J.  279,  16  Am.  Dec.  302. 

Massachusetts. —  Amsinck  v.  American  Ins. 
Co.,  129  Mass.  185;  Burgess  v.  Equitable 
Mar.  Ins.  Co.,  126  Mass.  70,  30  Am.  Rep. 
654;  Nicholson  v.  Mercantile  Mar.  Ins.  Co., 
106  Mass.  399;  Stocker  v.  Harris,  3  Mass. 
409. 

Neio  York. —  Day  v.  Orient  Ins.  Co.,  1  Daly 
13;  Reade  v.  Commercial  Ins.  Co.,  3  Johns. 
352,  3  Am.  Dec.  495. 

OMo.— Jolly  V.  Ohio  Ins.  Co.,  Wright  539; 
Gazzan  v.  Ohio  Ins.  Co.,  Wright  202. 

Pennsylvania. —  Duerliagen  v.  U.  S.  Insur- 
ance Co.,  2  Serg.  &  R.  309. 

South  Carolina. —  Himely  v.  South  Caro- 
lina Ins.  Co.,  1  Mill  154,  12  Am.  Dec.  623. 

Virginia. —  Alexandria  Mar.  Ins.  Co.  V. 
Stras,  1  Munf.  408. 

United  States. —  Coles  v.  Marine  Ins.  Co., 
6  Fed.  Cas.  No.  2,998,  3  Wash.  159. 

England. —  Middlewood  v.  Blakes,  7  T.  R. 
162,  4  Rev.  Rep.  405. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  722. 

To  shorten  course. —  A  master  may  not 
exercise  his  judgment  and  deviate,  although 
to  shorten  the  voyage  insured.  Kettell  v. 
Wiggin,  13  Mass.  68. 

River  navigation. —  It  is  not  a  deviation 
for  a  vessel  engaged  in  river  navigation  to 
depart  from  the  most  freqviented  channel. 
Fireman's  Ins.   Co.   v.  Powell,   13  B.  Mon. 
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improper  order,^^  toucliing  at  unautliorized  ports,^^  making  collateral  or  intermedi- 
ate vojages,^^  unnecessary  delay  in  prosecuting  the  voyage,^^  towing  vessels,^^  per- 
forming salvage  services,^^  crnising,^'^  transhipping  cargo,**^  altering  the  character  of 
the  vessel  or  doing  anything  else  whereby  the  risk  is  substantially  altered  or  varied.''' 
Carrying  a  letter  of  marque  without  using  or  intending  to  use  it  is  not  a  deviation.^^ 


(Ky.)  311;  Keeler  v.  Fireman's  Ins.  Co.,  3 
Hill  (N.  Y.)  250. 

88.  Akin  ij.  Mississippi  M.  &  F.  Ins.  Co.,  1 
Mart.  N.  S.  (La.)  661;  Deblois  v.  Ocean  Ins. 
Co.,  16  Pick.  (Mass.)  303,  28  Am.  Dec. 
245;  Kane  v.  Columbian  Ins.  Co.,  2  Johns. 
(N.  Y.)  264;  Andrews  v.  Mellish,  16  East 
312,  2  M.  &  S.  27,  5  Taunt.  496,  1  E.  C.  L. 
256;  Gairdner  v.  Senhouse,  3  Taunt.  16,  12 
Rev.  Eep.  573;  Beatson  v.  Haworth,  6  T.  R. 
531,  3  Rev.  Rep.  258. 

89.  Henshaw  «/.  Marine  Ins.  Co.,  2  Cai. 
(N.  Y.)  274;  Fox  v.  Black,  2  Park  Ins.  .620; 
Townson  v.  Guyon,  2  Park  Ins.  620;  Rodgers 
•y.  Jones,  16  Nova  Scotia  96. 

90.  Seccomb  i'.  Provincial  Ins.  Co.,  10 
Allen  (Mass.)  305;  Stocker  v.  Harris,  3 
Mass.  409;  Fernandez  v.  Great  Western  Ins. 
Co.,  48  N.  Y.  571,  8  Am.  Rep.  571;  Wingate 
V.  Foster.  3  Q.  B.  D.  582,  3  Aspin.  598,  47 
L.  J.  Q.  B.  525,  38  L.  T.  Rep.  N.  S.  737,  26 
Wklv.  Rep.  650 ;  Hamilton  v.  Sheddon,  7  L.  J. 
Exch.  1,  M.  &  H.  334,  3  M.  &  W..49. 

91.  See  infra,  VII,  D,  6. 

92.  Hermann  v.  Western  M.  &  F.  Ins.  Co., 
13  La.  516;  Natchez  Ins.  Co.  v.  Stanton,  2 
Sm.  &  M.  (Miss.)  340.  41  Am.  Dec.  592. 

93.  See  infra,  VII,  D,  9,  a,  (vii). 

94.  See  infra,  VII,  D,  7. 

95.  California.  —  Schroeder  v.  Schweizer 
Llovd  Transport  Versicherungs  Gesellschaft, 
60  "Cal.  467,  44  Am.  Rep.  61,  66  Cal.  294,  5 
Pac.  478. 

Massachusetts. —  Paddock  v.  Commercial 
Ins.  Co.,  2  Allen  93. 

Missouri. —  Salisbury  v.  Marine  Ins.  Co., 
23  Mo.  553,  66  Am.  Dec.  687 ;  Malinckrodt  V. 
Jefferson  Mut.  F.  Ins.  Co.,  1  Mo.  App.  205. 

England. —  Oliverson  v.  Brightman,  8  Q.  B. 
781,  55  E.  C.  L.  781,  1  C.  &  K.  360,  47  E.  C.  L. 
360,  10  Jur.  875,  15  L.  J.  Q.  B.  274. 

Canada. —  Fisher  v.  Western  Assur.  Co.,  1  ] 
U.  C.  Q.  B.  255. 

Under  liberty  to  "  res!iip."-^Under  a  policy 
of  insurance  which  grants  the  privilege  "  to 
reship  at  all  times  and  places,"  if  the  goods 
which  were  put  on  board  one  steamboat  to  be 
carried  to  a  certain  place  were  reshipped  on 
the  way,  although  unnecessarily,  upon  an- 
other boat  hound  to  tliat  place,  in  an  action 
on  the  policy,  such  rcshipment  cannot  be 
claimed  as  a  deviation  and  avoidance  of  the 
policy,  whatever  might  have  been  the  result 
had  defendants  relied  upon  the  delay  or  aban- 
donment of  the  voyage.  Fletcher  v.  St.  Louis 
Mar.  Ins.  Co.,  18  Mo.  193.  See  also  Oliver- 
son  V.  Brightman,  8  Q.  B.  781,  55  E.  C.  L. 
781,  1  C.  &  K.  360,  47  E.  C.  L.  360,  10  Jur. 
875,  15  L.  J.  Q.  B.  274.  As  to  policies  grant- 
ing liberty  see  infra,  VII,  D,  10. 

Open  policy. —  Where  an  insurance  was 
made  on  shipments  of  gold  to  defendant  by 
steamers  generally,  it  was  held  that  the  in- 
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surance  could  not  be  limited  to  a  line  of 
steamers  in  which  defendant  was  interested, 
although  only  such  were  contemplated  by  him 
in  effecting  the  policy,  and  therefore  the  sale 
of  his  interests  in  such  line  did  not  terminate 
the  contract.  New  York  F.  Mar.  Ins.  Co.  v. 
Roberts,  4  Duer  (N.  Y.)  141. 

96.  Changing  national  character. —  If  a 
vessel  be  described  in  the  policy  to  be  a 
prize  vessel,  and  afterward  her  national  char- 
acter is  changed,  so  as  to  increase  the  risk, 
this  discharges  the  underwriters.  Seamans 
v.  Loring,  21  Fed.  Cas.  No.  12,583,  1  Mason 
127.  The  act  of  an  American  consul,  in  whose 
hands  the  vessel  was  placed  by  the  crew  after 
the  death  of  all  the  officers  at  sea,  in  ap- 
pointing a  British  master,  which  increases 
the  risk,  making  the  vessel  a  good  prize  if 
captured  by  a  French  cruiser,  is  not  charge- 
able to  the  insured,  and  is  no  defense  to  the 
policy.  Winthrop  v.  Union  Ins.  Co.,  30  Fed. 
Cas.  No.  17,901,  2  Wash.  7. 

Taking  alien  enemies  on  board. —  The  tak- 
ing of  Spaniards  on  board  a  British  vessel 
at  a  time  when  England  and  Spain  were  at 
war  was  held  not  to  be  a  deviation.  Toulmiu 
V.  Inglis,  1  Campb.  421,  10  Rev.  Rep.  715. 

Removing  copper  sheathing. —  Where  the 
copper  is  taken  off  an  insured  vessel,  the 
alteration  being  rendered  necessary  by  sea 
damage,  there  is  no  deviation.  Waller  v. 
Louisiana  Ins.  Co.,  9  Mart.  (La.)  276. 

97.  Employing  the  vessel  as  a  receiving 
ship  for  slaves  is  a  deviation.  Hartley  v. 
Buggin,  3  Dougl.  39,  26  E.  C.  L.  37. 

Increasing  risk  of  capture. —  If  the  insured 
do  any  act  whicJi  increases  the  risk  of  capture 
and  detention  according  to  the  common  prac- 
tice of  the  belligerent,  it  may  avoid  the 
policy.  Livingston  v.  Maryland  Ins.  Co.,  7 
Cranch  (U.  S.)  506,  3  L.  ed.  421.  See  also 
supra,  note  96. 

Acts  to  avoid  confiscation. —  No  acts  done 
by  the  insured  to  avoid  confiscation  under  the 
laws  of  a  foreign  power,  if  justified  by  the 
usage  of  trade,  can  avoid  the  policy.  Living- 
ston V.  Maryland  Ins.  Co.,  7  Cranch  (U.  S. ) 
506,  3  L.  ed.  421. 

A  trial  trip,  after  making  repairs,  to  a  port 
sixteen  miles  distant  is  a  deviation  from  a 
policy  "at  and  from"  N  to  H.  Fernandez 
V.  Great  Western  Ins.  Co.,  48  N.  Y.  571,  8 
Am.  Rep.  571.  But  a  trial  trip  taken  by  a 
new  vessel  before  beginning  the  voyage  in- 
sured against  is  not  a  deviation.  Thebaud 
V.  Great  Western  Ins.  Co.,  84  Hun  (N.  Y.) 
1,  31  N.  Y.  Suppl.  1084. 

"  Mating  of  vessels  "  not  a  deviation  as  a 
matter  of  law.  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  (N.  Y.)  26. 

98.  Wiggin  t\  Amory,  13  Mass.  118;  Jar- 
ratt  i;.  Ward,  1  Campb.  263,  lO  Rev.  Rep. 
677;  Raine  v.  Bell,  9  East  195,  9  Rev.  Rep. 
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6.  Delay.  Unnecessary  and  unreasonable  delay  eitlier  in  commencing  or  in 
prosecuting  the  voyage  will  constitute  a  deviation  avoiding  the  policy.^^  The 
delay  necessary  to  constitute  a  deviation  must  be  an  unreasonable  delay/  or  for  a 
purpose  not  connected  with  the  prosecution  of  the  voyage.^  Delays  for  the 
purposes  of  the  voyage^  and  not  for  an  unreasonable  length  of  time  are  not 
deviations.  What  is  to  be  deemed  reasonable  depends  on  the  nature  of  the 
voyage  and  the  custom  of  trade.* 


533;  Moss  v.  Byrom,  6  T.  R.  379,  3  Rev. 
Rep.  208.  But  see  Denison  v.  Modigliani, 
5  T.  R.  580. 

99.  Maine. —  Folsom  v.  Merchants'  Mut. 
Mar.  Ins.  Co.,  38  Me.  414. 

Maryland. —  .Augusta  Ins.,  etc.,  Co.  v.  Ab- 
bott, 12  Md.  348. 

Massachusetts. —  Amsinck  v.  American  Ins. 
Co.,  129  Mass.  185;  Burgess  r.  Equitable  Mar. 
Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  654; 
Coffin  V.  Newburyport  Mar.  Ins.  Co.,  9  Mass. 
436. 

New  York. —  Arnold  v.  Pacific  Mut.  Ins. 
Co.,  78  N.  Y.  7 ;  Audenreid  v.  Mercantile  Mut. 
Ins.  Co.,  60  N.  Y.  482,  19  Am.  Rep.  204; 
Thebaud  r.  Great  Western  Ins.  Co.,  84  Hun 
1,  31  N.  Y.  Suppl.  1084:  Foster  v.  Jackson 
Mar.  Ins.  Co.,  1  Edm.  Sel.  Cas.  290;  Gilfert 
V.  Hallet,  2  Johns.  Cas.  296. 

Pennsylvania.-^  Kingston  v.  Girard,  4  Dall. 
274,  1  L.  ed.  831. 

South  Carolina. —  Himely  v.  South  Caro- 
lina Ins.  Co.,  1  Mill  154,  12  Am.  Dec.  623. 

United  States. —  Columbian  Ins.  Co.  i\  Cat- 
lett,  12  Wheat.  383,  6  L.  ed.  664;  Oliver  v. 
Maryland  Ins.  Co.,  7  Cranch  487,  3  L.  ed. 
414. 

England. —  Maritime  Ins.  Co.  i\  Stearns, 
[1901]  2  K.  B.  912,  6  Com.  Cas.  182,  71 
L.  J.  K.  B.  86,  50  Wklv.  Rep.  238;  Hydera- 
bad Co.  V.  Willoughby,'  [1899]  2  Q.  B.  530. 
68  L.  J.  Q.  B.  862 ;  African  Merchants  Co.  V. 
British,  etc.,  Mar.  Ins.  Co.,  L.  R.  8  Exch.  15-1, 
1  Aspin.  588,  42  L.  J.  Exch.  60,  28  L.  T. 
Rep.  N.  S.  233,  21  Wkly.  Rep.  484;  Palmer  r. 
Penning,  9  Ring.  460,  2  Moore  &  S.  624,  23 
E.  C.  L.  660;  Mount  v.  Larkins,  8  Bing.  108, 
1  L.  J.  C.  P.  20,  1  Moore  &  S.  165,  21  E.  C. 
L.  466;  Palmer  v.  Marshall,  8  Bing.  79,  317, 
1  L.  J.  C.  P.  19,  1  Moore  &  S.  161,  454,  21 
E.  C.  L.  453,  559;  Williams  v.  Shee,  3 
Campb.  469,  14  Rev.  Rep.  811 ;  Inglis  u.  Vaux, 
3  Campb.  437 ;  Hartlev  v.  Buggin,  3  Dougl. 
39,  26  E.  C.  L.  37;  Phillips  v.  Irving,  13 
L.  J.  C.  P.  145,  7  M.  &  G.  325,  8  Scott  N.  R. 
3,  49  E.  C.  L.  325. 

Canada. —  Spinney  v.  Ocean  Mut.  Mar.  Ins. 
Co.,  17  Can.  Sup.  Ct.  326  [affirming  21  Nova 
Scotia  244]  ;  Reed  v.  Pliilps,  13  N.  Brunsw. 
171;  Reed  v.  W^eldon,  12  N.  Brunsw.  460. 

1.  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md. 
348;  Thebaud  v.  Great  Western  Ins.  Co.,  84 
Hun  (N.  Y.)  1,  31  N.  Y.  Suppl.  1084;  Gil- 
fert V.  Hallet,  2  Johns.  Cas.  (N.  Y.)  296: 
Earl  V.  Shaw,  1  Johns.  Cas.  (N.  Y.)  313,  i 
Am.  Dec.  117;  Palmer  v.  Fenning,  9  Bing. 
460,  2  Moore  &  S.  624,  23  E.  C.  L.  660; 
Mount  i\  Larkins,  8  Bing.  108,  1  L.  J.  C.  P. 
20,  1  Moore  &  S.  165,  21  E.  C.  L.  466;  Par- 
kinson V.  Collier,  1  Park  Ins.  653;  Spinney 


V.  Ocean  Mut.  Mar.  Ins.  Co.,  17  Can.  Sup.  Ct. 
326  [affirmi^ig  21  Nova  Scotia  244]  ;  Reed 
t'.  Philps,  13  N.  Brunsw.  171;  Reed  v.  Weldon, 

12  N.  Brunsw.  460. 

2.  Arnold  v.  Pacific  Mut.  Ins.  Co.,  78  N.  Y. 
7;  Bentaloe  v.  Pratt,  3  Fed.  Cas.  No.  1,330, 
Wall.  Sr.  58 ;  Solly  v.  Whitmore,  5  B.  &  Aid. 
45,  24  Rev.  Rep.  274,  7  E.  C.  L.  36. 

3.  Lockett  V.  Merchants'  Ins.  Co.,  10  Rob. 
(La.)  339;  Arnold  v.  Pacific  Mut.  Ins.  Co., 
78  N.  Y.  7 ;  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.  (U.  S.)  383,  6  L.  ed.  664;  Hydera- 
bad Co.  V.  Willoughby,  [1899]  2  Q.  B.  530, 
68  L.  J.  Q.  B.  862;  Lawrence  v.  Ocean  Ins. 
Co.,  11  Johns.  241;  Phillips  v.  Irving,  13 
L.  J.  C.  P.  145,  7  M.  &  G.  325,  8  Scott  N.  R. 
3,  49  E.  C.  L.  325. 

4.  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat. 
(U.  S.)  383,  6  L.  ed.  664;  Phillips  v.  Irving, 

13  L.  J.  C.  P.  145,  7  M.  &  G.  325,  8  Scott 
N.  R.  3,  49  E.  C.  L.  825. 

Waiting  for  permission  to  enter  the  port  of 
destination,  under  a  reasonable  expectation 
of  finally  obtaining  it,  is  not  a  deviation, 
Suydam  v.  Marine  Ins.  Co.,  2  Johns.  (N.  Y. ) 
138.  See  also  Schroder  v.  Thompson,  1  Moore 
C.  P.  163.  7  Taunt.  462,  18  Rev.  Rep.  540,  2 
E.  0.  L.  448. 

Coming  to  anchor  off  the  port  of  destina- 
tion where  the  vessel  might  have  come  di- 
rectly in  is  a  deviation.  West  v.  Columbian 
Ins.  Co..,  29  Fed.  Cas.  No.  17,421,  5  Cranch 
C.  C.  309. 

Illustrations  of  unreasonable  delays. —  One 

hundred  and  thirteen  days'  delay  in  commenc- 
ing the  voyage  of  a  pleasure  yacht  insured 
"  at  and  from  "  a  port  is  a  deviation.  Pal- 
mer V.  Fenning,  9  Bing.  460,  2  Moore  &  S. 
624,  23  E.  C.  L.  660.  Delay  of  four  months 
at  a  Cuban  port  on  a  trading  voyage  was  not 
a  deviation.  Gilfert  v.  Hallet,  2  Johns.  Cas. 
(N.  Y. )  296.  On  a  voyage  from  Dundee  to 
St.  John  and  thence  to  England,  a  detention 
of  seventeen  days  at  St.  John  was  held  a 
deviation.  Reed  v.  Philps,  13  N.  Brunsw. 
171;  Reed  V.  Weldon,  12  N.  Brunsw.  460. 
Delay  in  sailing  for  thirty-three  days  was 
held  a  deviation.  Augusta  Ins.,  etc.,  Co.  V. 
Abbott,  12  Md.  348.  And  fifteen  months'  de- 
lay was  held  unreasonable.  Mount  v.  Lar- 
kins, 8  Bing.  108,  1  L.  J.  C.  P.  20,  1  Moore 
&  S.  165,  21  E.  C.  L.  466.  Six  months' 
delay,  on  the  other  hand,  was  held  not  neces- 
sarily unreasonable.  Earl  r.  Shaw,  1  Johns. 
Cas.  (N.  Y.)  313,  1  Am.  Dec.  117. 

Visiting  several  ports  when  time  allowed 
therefor  is  exhausted  at  first  port. —  Where  a 
vessel  is  permitted,  by  usage  of  trade,  to  go 
from  one  port  to  another  to  collect  her  cargo, 
and  she  unnecessarily  exhausts  at  one  port 

[VII,  D.  6] 


630    [26  Cyc] 


MARINE  INSURANCE 


7.  Cruising,  Etc.  Cruising,  pursuing  a  vessel,  or  merely  stopping  to  take 
possession  of  a  prize,  constitutes  a  deviation,  unless  authorized  by  the  policy,^ 
even  though  the  insured  vessel  is,  to  tlie  knowledge  of  the  underwriter,  armed 
and  equipped  and  authorized  to  carry  a  letter  of  marque  ;  ^  but  the  pursuit  or 
capture  of  a  hostile  vessel  in  necessary  self-defense  is  not  a  deviation.'' 

8.  In  Time  Policy.  Under  a  time  policy  the  vessel  may  pursue  any  track 
within  the  limits  of  the  policy,  and  it  has  not  the  effect  of  a  deviation  for  the 
vessel  to  depart  from  those  limits,^  or  to  delay  in  the  prosecution  of  a  voyage.^ 

9.  When  Excusable  or  Justifiable  —  a.  Force  and  Necessity  —  (i)  In  Gi:N- 
ERAL.  A  deviation  is  said  to  be  justifiable  or  excusable  where  it  becomes  neces- 
sary as  the  result  of  physical  or  moral  force,^^  and  whatever  is  necessary  for  the 
safety  of  the  ship,  provided  it  is  not  excluded  by  the  terms  of  the  policy,  may  be 
done  by  the  master.^^  However,  the  delay  or  departure  must  be  strictly  commen- 
surate with  the  necessity  which  justifies  or  excuses  it,^^  and  the  necessity  sufficient 
to  justify  or  excuse  the  deviation  must  be  real  and  imperious,^^  imminent  and 
obvious.^^  What  is  such  must  be  determined  by  the  circumstances  of  each  case.^^ 
A  mere  convenience  is  never  sufficient  to  justify  or  excuse  a  deviation      nor  is 


the  whole  time  allowed  by  such  usage,  she 
cannot  go  to  the  other  port  without  being 
guilty  of  such  ;i  deviation  as  will  avoid  the 
policy.  Oliver  r.  Maryland  Ins.  Co.,  7 
Cranch  (U.  S.)  487,  3  L.  ed.  414. 

5.  Wiggin  f .  Boardman,  14  Mass.  12 ;  Wig- 
gin  V.  Amory,  13  Mass.  118:  Hood  v.  Nesbitt, 
1  Yeates  (Pa.)  114,  1  Am.  Dec.  265;  Haven 
V.  Holland,  11  Fed.  Cas.  No.  6.229,  2  Mason 
230 ;  Jolly  r.  Walker,  2  Park  Ins.  630. 

Policy  granting  liberty  to  carry  letters  of 
marque  see  in-^ra,  VII,  D,  10,  c. 

Merely  taking  a  letter  of  marque  is  not  a 
deviation  see  supra,  VII,  D,  5,  text  and  note 
98. 

6.  Wiggin  V.  Boardman,  14  Mass.  12. 

7.  See  infra,  VII,  D,  9,  a,  (iv). 

8.  Massachusetts. —  Ellery  v.  New  England 
Ins.  Co.,  8  Pick.  14. 

Missouri. —  Greenleaf  v.  St.  Louis  Ins.  Co., 
37  Mo.  25. 

New  York. —  Hennessey  v.  Manhattan  F. 
Ins.  Co.,  28  Hun  98 ;  Beams  r.  Columbian 
Ins.  Co.,  48  Barb.  445;  Keeler  r.  Fireman's 
Ins.  Co.,  3  Hill  250. 

Ohio. —  Wilkins  v.  Tobacco  Ins.  Co.,  30  Ohio 
St.  317,  27  Am.  Rep.  455. 

South  Carolina. —  Hume  v.  Providence 
Washington  Ins.  Co.,  23  S.  C.  190. 

United  States. —  Stuart  v.  Columbian  Ins. 
Co.,  23  Fed.  Cas.  No.  13,554,  2  Cranch  C.  C. 
442. 

See  28  Cent.  Dig.  tit.  ''Insurance,"  §  724. 

Ports  designated. —  A  policy  on  a  vessel  at 
and  from  A,  B,  and  C,  for  the  period  of  six 
calendar  months  from  a  certain  day,  is  a 
policy  on  time  imd  does  not  limit  the  vessel 
to  voyages  between  these  places.  Grousset  v. 
Sea  Ins.  Co.,  24  Wend.  (N.  Y.)  209. 

9.  Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308; 
Hum.e  V.  Providence  Washington  Ins.  Co.,  23 
S.  C.  190. 

10.  Thompson  v.  Alsop,  1  Root  (Conn.) 
64;  Scott  r.  Thompson,  1  B.  &  P.  N.  R.  181. 

Master  compelled  to  deviate. —  If  the  mas- 
ter is  forced  by  the  crew  to  go  out  of  his 
course,  that  is  not  deviation  so  as  to  avoid 
the  policy.   Elton  v.  Brogden,  Str.  1204. 
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A  previous  intention  to  deviate  followed 

by  a  compelling  force  making  a  deviation  will 
not  avoid  the  policy.  Snowden  V.  Phoenix 
Ins.  Co.,  3  Binn.  (Pa.)  457.  See  supra,  VII, 
D,  4. 

11.  Turner  v.  Protection  Ins.  Co.,  25  Me. 
515,  43  Am.  Dec.  294;  Stocker  v.  Harris,  3 
Mass.  409 ;  Post  v.  Phoenix  Ins.  Co.,  10  Johns. 
(N.  Y.)  79;  Scott  v.  Thompson,  1  B.  &  P. 
N.  R.  181;  D'Aguilar  v.  Tobin,  Holt  N.  P. 
185,  3  E.  C.  L.  80,  2  Marsh.  265,  4  E.  C.  L. 
486. 

A  voyage  superadded  by  necessity  is  sub- 
ject to  the  same  qualifications  as  the  original 
voyage,  and  the  new  voyage  must  be  pursued 
in  the  direct  course  and  in  the  shortest  time. 
Lavabre  v.  Wilson,  Dougl.  (3d  ed.)  284. 

12.  King  V.  Delaware  Ins.  Co.,  14  Fed. 
Cas.  No.  7,788,  2  Wash.  300.  See  also  Tenet 
V.  Phoenix  Ins.  Co.,  7  Johns.  (N.  Y.)  363. 

13.  Byrne  v.  Louisiana  State  Ins.  Co.,  7 
Mart.  N.  S.  (La.)  126;  Burgess  v.  Equitable 
Mar.  Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  654 ; 
Kettell  V.  Wiggin,  13  Mass.  68;  Brazier  v. 
Clap,  5  Mass.  1;  Stocker  v.  Harris,  3  Mass. 
409;  Robertson  i\  Columbian  Ins.  Co.,  8 
Johns.  (N.  Y.)  491;  Oliver  v.  Maryland  Ins. 
Co.,  7  Cranch  (U.  S.)  487,  3  L.  ed.  414; 
Phelps  V.  Auldjo,  2  Campb.  350,  11  Rev.  Rep. 
725. 

Death  of  officers. —  A  deviation  under  the 
direction  of  the  master  and  last  remaining 
officer  when  dying,  in  order  to  place  the  ves- 
sel in  charge  of  the  American  consul,  is  ex- 
cusable, and  the  insurers  are  liable.  Win- 
throp  V.  Union  Ins.  Co.,  30  Fed.  Cas.  No. 
17,991,  2  Wash.  7. 

14.  Riggin  v.  Patapsco  Ins.  Co.,  7  Harr. 
&  J.  (Md.)  279,  16  Am.  Dec.  302;  Oliver  V. 
Maryland  Ins.  Co.,  7  Cranch  (U.  S.)  487,  3 
L.  ed.  414. 

15.  Reade  v.  Commercial  Ins.  Co.,  3  Johns. 
(N.  Y.^  252,  3  Am.  Dec.  495. 

16.  Kettell  v.  Wiggin,  13  Mass.  68 ;  Oliver 
V.  Maryland  Ins.  Co.,  7  Cranch  "(U.  S.)  487, 
3  L.  ed.  414. 

To  expedite  voyage. —  A  vessel  being  re- 
fused permission  to  enter  or  land  any  part  of 
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a  deviation  excused  by  a  mere  apprehension  of  danger  not  founded  upon 
reasonable  evidence. 

(ii)  Stress  of  Weather.  Where  from  stress  of  weather  a  vessel  is  com- 
pelled to  alter  her  course,  put  into  port,  or  otherwise  delay  her  voyage,  the 
deviation  is  excused.^^ 

(ill)  To  Repair^  Provision,  and  Outfit  Vessel.  Where  a  vessel  at  the  time 
of  sailing  is  in  all  respects  seaworthy,  properly  manned,  equipped,  and  supplied,  and 
a  deficiency  in  any  of  these  respects  arises  during  the  course  of  the  voyage  from  an 
unforeseen  cause,  it  is  justifiable  for  the  vessel  to  deviate  to  supply  or  correct  the 
insufficiency  of  the  vessel. Thus  the  vessel  may  deviate  to  make  repairs  which 
have  become  necessary  during  the  voyage,^^  or  to  supply  or  augment  the  crew 
where  a  part  of  the  original  crew  have  been  lost  or  become  incapacitated  after 
sailing,^^  and  where  supplies  have  become  exhausted  or  lost  a  deviation  to  replen- 
ish them  is  justifiable.^^  But  if  the  necessity  of  such  deviation  results  from  any 
insufficiency  in  the  ship,  its  equipment,  men,  or  provisions,  it  is  not  excused.^^ 


her  cargo  at  the  port  of  destination  without 
performing  a  quarantine  of  forty  days  is  not 
justified  in  proceeding  to  another  port  to 
enter  and  land  its  cargo.  Robertson  v.  Co- 
lumbian Ins.  Co.,  8  Johns.  (N.  Y.)  491. 

17.  Riggin  v.  Patapsco  Ins.  Co.,  7  Harr. 
&  J.  (Md.)  279,  16  Am.  Dec.  302;  Xeilsou 
V.  Columbian  Ins.  Co.,  1  Johns.  (N.  Y.)  301. 

18.  Graham  v.  Comm.ercial  Ins.  Co.,  11 
Johns.  (X.  Y.)  352;  Kane  r.  Columbian  Ins. 
Co.,  2  Johns.  (N.  Y^)  204;  American  Ins.  Co. 
r.  Francia,  9  Pa.  St.  390;  Snowden  v.  Phoe- 
nix Ins.  Co.,  3  Binn.  (Pa.)  457;  Campbell  v. 
Williamson,  2  Bay  (S.  C.)  237;  Miller  r. 
Russell,  1  Bay  (S.  C.)  309;  Thomas  v.  Royal 
Exch.  Assur.  Co.,  1  Price  195;  Delany  r. 
Stoddart,  1  T.  R.  22,  1  Jev.  Rep.  139.  And 
see  Leigh  v.  Mather,  1  Esp.  412,  5  Rev.  Rep. 
740. 

Not  bound  to  first  jettison  cargo. —  The 

master  is  not  bound  to  sacrifice  his  deck  load 
before  deviating,  from  stress  of  weather,  to 
seek  a  port  of  refuge,  unless  the  vessel  was 
suffering  from  overlading.  American  Ins. 
Co.  i\  Francia,  9  Pa.  St.  390. 

Need  not  necessarily  return  to  port  from 
which  driven. —  If  a  ship  is  driven  out  of 
her  loading  port  into  another,  and  being 
there  she  does  the  best  she  can  to  get  to  her 
port  of  destination,  she  is  not  obliged  to  re- 
turn to  the  port  whence  she  was  driven. 
Neither  is  it  a  deviation  if  she  completes  her 
lading  at  the  port  into  which  she  was  driven. 
Delanv  v.  Stoddart,  1  T.  R.  22,  1  Rev.  Rep. 
139. 

Trying  to  dock. —  A  lighter  insured  for  a 
voyage  from  Norwalk,  Conn.,  to  Jersey  City 
is  not  guilty  of  a  deviation  because  she 
makes  fast  to  a  Brooklyn  dock,  as  a  proper 
precaution  to  overcome  the  force  of  the  wind 
and  tide.  New  Jersey  Lighterage  Co.  v.  New 
York  Mut.  Ins.  Co.,  49  N.  Y.  Super.  Ct.  165. 

19.  Akin  v.  Mississippi  M.  &  F.  Ins.  Co.,  4 
Mart.  N.  S.  (La.)  661;  Turner  r.  Protection 
Ins.  Co.,  25  Me.  515,  43  Am.  Dec.  294;  Wig- 
gin  f.  Amory,  13  Mass.  118;  Motteux  r. 
London  Assur.  Co.,  1  Atk.  545,  26  Eng.  Re- 
print 343 ;  and  other  cases  cited  in  the  notes 
following. 

20.  Louisiana. —  Akin  v.  Mississippi  M.  k 
F.  Ins.  Co.,  4  Mart.  N.  S.  661. 


Maine. —  Turner  v.  Protection  Ins.  Co.,  25 
Me.  515,  43  Am.  Dec.  294. 

Massachusetts. —  Silloway  t*.  Neptune  Ins. 
Co.,  12  Gray  73;  Hall  v.  Franklin  Ins.  Co.,  9 
Pick.  466;  Wiggin  v.  Amory,  13  Mass.  118. 
See  also  Ellery  v.  New  England  Ins.  Co.,  8 
Pick.  14. 

Xeic  York. —  Kane  v.  Columbian  Ins.  Co.,  2 
Johns.  264. 

United  States. —  Coles  v.  Marine  Ins.  Co., 
6  Fed.  Cas.  No.  2,988,  3  Wash.  159;  Cruder 
V.  Philadelphia  Ins.  Co.,  6  Fed.  Cas.  No.  3,453, 

2  Wash.  262. 

England. — ■  ]Motteux  ?*.  London  Assur.  Co., 
1  Atk.  545,  26  Eng.  Reprint  343;  Smith  v. 
Surridge,  4  Esp.  25,  6  Rev.  Rep.  837. 

A  policy  "  at  and  from  "  a  port  will  permit 
the  vessel  to  go  to  the  nearest  port  for  re- 
pairs necessary  to  make  her  seaworthy  for 
the  voyage.  ^lotteux  r.  London  Assur.  Co., 
1  Atk."  545,  26  Eng.  Reprint  343.  Nor  under 
such  a  policy  will  a  delay  during  the  time 
requisite  for  making  necessary  repairs  be 
considered  a  deviation.  Smith  v.  Surridge, 
4  Esp.  25,  6  Rev.  Rep.  837. 

Nearest  port. —  The  master  is  not  bound  to 
proceed  to  the  nearest  port  geographically  to 
make  the  repairs,  but  the  matter  rests  in  his 
discretion.  Turner  v.  Protection  Ins.  Co.,  25 
Me.  515,  43  Am.  Dec.  294.  See  also  Silloway 
V.  Neptune  Ins.  Co.,  12  Gray  (Mass.)  73. 

If  repairs  can  be  more  cheaply  made  at  a 
port  other  than  the  one  the  vessel  is  at  it  is 
justifiable  for  the  vessel  to  proceed  to  sueli 
other  port.  Hall  v.  Franklin  Ins.  Co.,  9  Pick. 
(Mass.)  466. 

21.  Cruder  r.  Philadelphia  Ins.  Co.,  6  Fed. 
Cas.  No.  3,453,  2  Wash.  262. 

Departure  from  course  to  take  on  a  pilot, 
being  necessary  to  the  safety  of  the  adven- 
ture, is  justifiable.  Pouverin  v.  Louisiana 
State  M.  &  F.  Ins.  Co.,  4  Rob.  (La.)  234; 
Watson  V.  Marine  Ins.  Co.,  7  Johns.  (N.  Y^.) 
57. 

22.  Lapene  v.  Sun  Mut.  Ins.  Co.,  8  La. 
Ann.  L  58  Am.  Dec.  668;  Coles  v.  Marina 
Ins.  Co.,  6  Fed.  Cas.  No.  2,988,  3  Wash.  159; 
Wood  V.  Pleasants,  30  Fed.  Cas.  No.  17,961, 

3  Wash.  201;  Thomas  r.  Royal  Exch.  Assur. 
Co.,  1  Price  195. 

23.  Folsom  v.  Mercantile  Mut.  Mar.  Ins. 
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(iv)  To  Avoid ^  Capture^  Etc.  When  there  is  'imminent  danger  of  capture 
or  seizure  a  vessel  is  justified  in' so  altering  her  course  as  to  avoid  the  same  and 
pursuit  or  capture  of  a  hostile  vessel  in  necessary  self-defense  is  not  a  deviation.^^ 

(v)  To  Join  Convoy.  It  is  not  a  deviation  for  a  ship  to  leave  the  i-egular 
track  for  the  purpose  of  seeking  convoy,  when  hona  fide  for  the  benefit  of  all 
concerned,  unless  expressly  prohibited  by  the  terms  of  the  policy.^^ 

(vi)  To  Obtain  Medical  Assistance.  On  humanitarian  grounds  a  devia- 
tion to  obtain  necessary  medical  or  surgical  assistance  for  those  lawfully  on  board 
the  vessel  is  justifiable;^'^  but  not  where  the  necessity  arises  from  default  on  the 
part  of  the  master  or  owner  in  failing  to  have  such  medicines  and  attendants  as 
the  nature  of  the  voyage  requires.^^ 

(vii)  To  Save  Property  or  Human Iife.  Stoppage  on  the  high  seas  or  a 
departure  from  the  regular  course  for  the  purpose  of  saving  property  is  a  devia- 
tion but  a  stoppage  or  departure  for  the  purpose  of  saving  human  lives  is  not 
a  deviation.^^ 


Co.,,  88  Me.  414;  Burgess  v.  Equitable  Mar. 
Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  654; 
Audenreid  v.  Mercantile  Mut.  Ins.  Co.,  60 
K  Y.  482,  19  Am.  Rep.  204;  Cruder  v.  Penn- 
sylvania Ins.  Co.,  6  Fed.  Cas.  No.  3,453,  2 
Wash.  262;  Forshaw  v.  Chabert,  3  B.  &  B. 
158,  6  Moore  C.  P.  369,  23  Rev.  Rep.  596,  7 
E.  C.  L.  659;  Reed  r.  Philps,  13  N.  Brunsw. 
171. 

As  to  what  constitutes  unseaworthiness  see 

infrd,  VII,  E,  6,  a,  (iv). 

24.  Massachusetts. —  Whitney  v.  Haven,  13 
Mass.  172.. 

Neio  York. —  Post  v.  Phoenix  Ins.  Co.,  10 
Johns.  79;  Reade  v.  Commercial  Ins.  Co.,  3 
Johns.  352,  3  Am.  Dec.  495;  Suydam  v. 
Marine  Ins.  Co.,  2  Johns.  138. 

Pennsylvania. —  Savage  v.  Pleasants,  5 
Binn.  403,  6  Am.  Dec.  424. 

South  Carolina. —  Miller  v.  Russell,  1  Bay 
309. 

United  States. — Govon  v.  Pleasants,  10  Fed. 
Cas.  No.  5,647,  3  Wash.  241. 

England. —  Driscoll  v.  Bovil,  1  B.  &  P. 
313. 

Refusal  of  the  crew  to  proceed  for  fear  of 
capture  justifies  a  deviation.  Driscoll  v. 
Bovil,  1  B.  &  P.  313. 

Placing  gold  in  a  bank  for  a  time  while  on 
its  way  from  the  mines  to  its  ultimate  desti- 
nation, in  order  to  avoid  seizure,  is  not  a 
deviation.  Driefontein  Consol.  Gold  Mines 
V.  Janson,  [1900]  2  Q.  B.  339,  5  Com.  Cas. 
296,  69  L.  J.  Q.  B.  771,  83  L.  T.  Rep.  N.  S. 
79,  48  Wkly.  Rep.  619  [affirmed  in  [1901]  2 
Q.  B.  419,  6  Com.  Cas.  198,  70  L.  J.  K.  B. 
881,  85  L.  T.  Rep.  N.  S.  104,  49  Wkly.  Rep. 
660]. 

25.  Haven  v.  Holland,  11  Fed.  Cas.  No. 
6,229,  2  Mason  230.  Every  vessel,  whether 
armed  or  not,  has  a  right  of  self-defense 
against  hostile  attacks,  and  the  master  has 
a  large  discretion  on  this  subject.  He  is  not 
bound  to  attempt  an  escape  in  the  first  in- 
stance, and  only  to  repel  an  attack  when 
made.  He  is,  on  the  other  hand,  at  liberty 
to  lie  to  or  attack  the  enemy  ship,  or  chase 
her,  if  he  deems  that  the  best  means  of  self- 
defense,  and  not  wait  till  a  direct  attack  is 
made  on  his  own  vessel;  for  self-defense  may 
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be  then  fruitless  by  his  being  crippled.  Haven 
V.  Holland,  supra. 

Must  be  necessary  or  apparently  so. —  Wig- 
gin  V.  Amory,  13  Mass.  118. 

Cruising  and  pursuit  or  capture  not  in 
necessary  self-defense  as  a  deviation  see 
supra,  III,  D,  7. 

26.  Patrick  v.  Ludlow,  3  Johns.  Cas.  (N.  Y.) 
10,  2  Am.  Dec.  130;  Bond  v.  Nutt,  Cowp. 
601,  Dougl.  (3d  ed.)  367  note;  Bond  v.  Gon- 
sales.  Holt  K.  B.  469,  2  Salk.  445 ;  D'Aguilar 
V.  Tobin,  Holt  N.  P.  185,  3  E.  C.  L.  80,  2 
Marsh.  265,  E.  C.  L.  486;  Gordon  v.  Mor- 
ley,  Str.  1265. 

27.  Burgess  v.  Equitable  Mar.  Ins.  Co.,  12o 
Mass.  70,  30  Am.  Rep.  654;  Perkins  v.  Au- 
gusta Ins.,  etc.,  Co.,  10  Gray  (Mass.)  312,  71 
Am.  Dec.  654;  The  Iroquois,  118  Fed.  1003, 
55  C.  C.  A.  497  [affirmed  in  194  U.  S.  240,  24 

5.  Ct.  640,  48  L.  ed.  955]  ;  Bond  v.  The  Cora, 
3  Fed.  Cas.  No.  1,621,  2  Pet.  Adm.  373,  2 
Wash.  80. 

Captain's  wife. —  A  vessel  is  justified  in 
going  out  of  her  course  to  obtain  necessary 
medical  attendance  for  the  captain's  wife. 
Perkins  v.  Augusta  Ins.,  etc.,  Co.,  10  Gray 
(Mass.)  312,  71  Am.  Dec.  654. 

28.  Wcolf  V.  Claggett,  3  Esp.  257,  6  Rev. 
Rep.  830. 

Absence  of  proper  medical  supplies  as  con- 
stituting unseaworthiness  see  infra,  VII,  E, 

6,  a,  (IV),  (D). 

29.  Burgess  V.  Equitable  Mar.  Ins.  Co.,  126 
Mass.  70,  30  Am.  Rep.  654;  Settle  v.  St. 
Louis  Perpetual  Mar.,  etc.,  Ins.  Co.,  7  Mo. 
379;  Bond  v.  The  Cora,  3  Fed.  Cas.  No. 
1,621,  2  Pet.  Adm.  373,  2  Wash.  80  [affirming 
3  Fed.  Cas.  No.  1,620,  2  Pet.  Adm.  361]  ;  The 
Boston,  3  Fed.  Cas.  No.  1,673,  1  Sumn.  328; 
Crocker  v.  Jackson,  6  Fed.  Cas.  No.  3,398,  1 
Sprague  141;  The  Henry  Ewbank,  11  Fed. 
Cas.  No.  6,376,  1  Sumn.  400. 

30.  Turner  v.  Protection  Ins.  Co.,  25  Me. 
515,  43  Am.  Dec.  294;  Burgess  v.  Equitable 
Mar.  Ins.  Co.,  126  Mass.  70,  30  Am.  Rep. 
654;  Bond  v.  The  Cora,  3  Fed.  Cas.  No.  1,621, 
2  Pet.  Adm.  373,  2  Wash.  80  [affirming  3 
Fed.  Cas.  No.  1,620,  2  Pet.  Adm.  361]  ;  The 
Boston,  3  Fed.  Cas.  No.  1,673,  1  Sumn.  328; 
Crocker  v.  Jackson,  6  Fed.  Cas.  No.  3,398,  1 
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b.  To  Avoid  Perils  Not  Insured  Against.  A  departure  from  the  course  of  the 
voyage,  if  necessitated  by  overbearing  force,  although  of  a  kind  not  insured 
against,  excuses  a  deviation  ;  but  a  vohmtary  departure  in  order  to  avoid  a  peril 
not  insured  against  is  not  justifiable  so  as  to  excuse  the  deviation.^^ 

10.  Policies  Granting  •'Liberty"  —  a.  In  General.  Where  the  policy  con- 
tains a  clause  giving  "  liberty  "  to  take  some  course  or  to  do  some  act  which, 
but  for  such  clause,  would  be  a  deviation,  the  taking  of  such  course  or  doing 
such  act  is  covered  by  the  policy  as  is  also  the  doing  of  anything  which 
under  the  circumstances  is  usual  to  accomplish  the  end  in  view.^  There^is,  how- 
ever, no  obligation  to  do  anything  for  which  merely  a  "  liberty  "  is  given,  as  the 
liberty  is  nothing  more  than  a  permission.^^ 

b.  Limited  to  Purpose  and  Course  of  Voyage.  Under  a  liberty  to  touch," 
"  to  stay,"  "  to  call,"  etc.,  the  vessel  is  only  justified  in  putting  into  port  for  a 
purpose  connected  with  and  in  furtherance  of  the  main  scope  and  object  of  the 
adventure      and  it  is  only  ports  within  the  course  of  the  voyage  to  which  the 


Sprague  141;  The  Henry  Ewbank,  11  Fed. 
Cas.  No.  6,376,  1  Sumn.  400. 

Incidentally  saving  property. —  A  departure 
by  a  vessel  from  her  course  to  ascertain  if 
those  on  board  another  vessel  in  apparent 
distress  need  relief  and  a  delay  to  afford 
such  relief,  although  the  motive  of  saving 
property  also  influenced  the  master,  will  not 
be  regarded  as  a  deviation.  Crocker  t*.  Jack- 
son, 6  Fed.  Cas.  No.  3,398,  1  Sprague  141. 

When  duty  to  proceed  to  nearest  land. — 
Where  the  safety  of  life  and  property  re- 
quires an  instant  and  entire  departure  from 
the  course  of  a  contemplated  voyage,  it  is 
the  duty  of  the  master  to  seek  the  nearest 
land  he  can  hope  to  reach,  if  the  peril  be 
so  great  as  to  outweigh  all  other  considera- 
tions ;  and  he  should  proceed  directly  on  his 
new  course,  without  delay  or  deviation,  un- 
less prevented  by  some  unforeseen  obstacle. 
But  it  is  not  the  master's  duty  to  seek  the 
nearest  land  he  can  hope  to  reach  if  the  state 
of  the  weather  be  such  that  it  would  be  more 
safe  to  attempt  to  seek  another  port.  Turner 
1'.  Protection  Ins.  Co.,  25  Me.  515,  43  Am. 
Dec.  294. 

31.  Eobinson  r.  Marine  Ins.  Co.,  2  Johns. 
(N.  Y.)  89;  Scott  f.  Thompson,  1  B.  &  P. 
N.  R.  181;  O'Reilly  f.  Gonne,  4  Campb.  249, 
16  Rev.  Rep.  788. 

Ice  preventing  navigation  to  the  port  of 
destination  will  excuse  a  deviation.  Graham 
V.  Commercial  Ins.  Co.,  11  Johns.  (N.  Y.) 
352. 

32.  Akin  v.  Mississippi  M.  &  F.  Ins.  Co.,  4 
Mart.  N.  S.  (La.)  661;  O'Reilly  r.  Royal 
Exch.  Assur.  Co.,  4  Campb.  246,  16  Rev.  Rep. 
786. 

33.  Thorndike  v.  Bordman,  4  Pick.  (Mass.) 
471;  Winthrop  v.  Union  Ins.  Co.,  30  Fed. 
Cas.  No.  17.901,  2  Wash.  7;  Hunter  i\ 
Leathlev,  10  B.  &  C.  858,  8  L.  J.  K.  B.  0.  S. 
274,  2rE.  C.  L.  359  [affirmed  in  7  Bing.  517, 
1  Cromp.  &  J.  423,  9  L.  J.  Exch.  0.  S.  118,  1 
Tyrw.  355,  20  E.  C.  L.  232]. 

Duration  of  a  liberty  to  "  cruise  six  weeks  " 
means  "  six  weeks  successively  from  the  com- 
mencement of  the  cruise."  Syers  v.  Bridge, 
Dougl.  (3d.  ed.)  509. 

Liberty  "  to  wait  .two  months "  has  the 


effect  of  terminating  the  policy  at  the  end 
of  two  months  if  the  vessel  continues  to  wait. 
Doyle  f.  Powell,  4  B.  &  Ad.  267,  1  N.  &  M. 
678,  24  E.  C.  L.  123. 

Liberty  of  second  port  see  supra,  IV,  B,  6, 
c,  note  93. 

Alteration  of  policy  by  inserting  clause  giv- 
ing liberty  see  supra,  VI,  A,  1,  note  30. 

Liberty  to  reship  cargo  see  supra,  VII,  D, 
5,  note  95. 

34.  Pearson  v.  Commercial  Union  Assur. 
Co.,  1  App.  Cas.  498,  3  Aspin.  275,  45  L.  J. 
C.  P.  761,  35  L.  T.  Rep.  N.  S.  445,  24  Wkly. 
Rep.  951 ;  Armet  r.  Innes,  4  Moore  C.  P.  150, 
21  Rev.  Rep.  737,  16  E.  C.  L.  366. 

Liberty  to  trade. —  Where  a  vessel  has  the 
right  by  the  policy  "  to  stop  at  all  ports  and 
places,  for  trade,  refreshments,  and  recruits," 
the  right  to  stop  at  islands  and  enter  bays 
to  take  sea  elephants  is  not  forbidden,  if  the 
jury  find  it  to  be  a  part  of  a  "  whaling  voy- 
age." Child  V.  Sun  Mut.  Ins.  Co.,  3  Sandf. 
(N.  Y.)  26. 

35.  Cross  f.  Shutliffe,  2  Bay  (S.  C.)  220, 
1  Am.  Dec.  645. 

36.  Burgess  v.  Equitable  Mar.  Ins.  Co., 
126  Mass.  70,  30  Am.  Rep.  654;  Seccomb  v. 
Provincial  Ins.  Co.,  10  Allen  (Mass.)  305; 
U.  S.  V.  The  Paul  Shearman,  27  Fed.  Cas.  No. 
16,012,  Pet.  C.  C.  98;  Solly  v.  Whitmore,  5 
B.  &  Aid.  45,  24  Rev.  Rep.  274,  7  E.  C.  L. 
36;  Hammond  v.  Reid,  4  B.  &  Aid.  72,  22 
Rev.  Rep.  629,  6  E.  C.  L.  395;  Bottomley  v. 
Bovill,  5  B.  &  C.  210,  7  D.  &  R.  702,  4  L.  J. 
K.  B.  O.  S.  237,  29  Rev.  Rep.  221,  11  E.  C.  L. 
433;  Williams  v.  Shee,  3  Campb.  469,  14  Rev. 
Rep.  811;  Hartley  v.  Buggin,  3  Dougl.  39,  26 
E.  C.  L.  37 ;  Rucker  v.  Allnutt,  15  East  278, 
13  Rev.  Rep.  465;  Langhorn  V.  Allnutt,  4 
Taunt.  511,  13  Rev.  Rep.  663,  12  Rev.  Rep. 
660;  Violet  v.  Allnutt,  3  Taunt.  419,  13  Rev. 
Rep.  676;  Urquhart  v.  Barnard,  1  Taunt. 
450,  10  Rev.  Rep.  574. 

"  Liberty  to  go  into  dry  dock  "  will  protect 
a  vessel  "  in  dock  "  while  in  the  stream  pass- 
ing to  a  dry  dock  but  not  while  it  is  in  the 
stream  for  any  other  purpose.  Pearson  V. 
Commercial  Union  Assur.  Co.,  1  App.  Cas. 
498,  3  Aspin.  275,  45  L.  J.  C.  P.  761,  35  L.  T. 
Rep.  N.  S.  445,  24  Wkly.  Rep.  951. 
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liberty  applies.^^  Tliese  clauses  give  the  right  to  a  reasonable  delay  at  the 
authorized  port  to  accomplish  the  purposes  for  which  the  liberty  was  given.^^ 

c.  To  Carry  Letters  of  Marque,  Etc.  Where  the  vessel  is  granted  liberty 
merely  to  carry  a  letter  of  marque  it  does  not  authorize  direct  cruising  out  of  the 
course  of  the  voyage.^^  Where  the  liberty  is  coupled  with  a  liberty  to  capture, 
the  vessel  is  permitted  to  convoy  her  prizes  if  the  risk  be  not  thereby  increased  ;  '^^^ 
but  if  convoying  the  prizes  delays  the  progress  of  the  insured  vessel  it  is  not 
permissible."^^  A  liberty  to  chase,  capture,  and  man  prizes  does  not  authorize 
the  ship  to  lie  in  wait  for  them.^^ 

11.  Trading  and  Other  Acts  at  Port  of  Call.  Where  a  vessel  enters  a  port 
within  the  scope  of  the  insured  voyage  or  under  a  liberty  contained  in  the  policy, 
or  from  necessity  or  justifiable  cause,  the  vessel  may  load  or  discharge  cargo,  take 
on  provisions  and  supplies,  and  do  other  things  of  a  similar  nature  without  the 
same  amounting  to  a  deviation,"^^  unless  the  doing  of  such  thing  prolongs  the  delay 
at  such  port  or  otherwise  varies  the  risk.^* 

12.  Waiver.  A  deviation  may  be  waived  by  the  conduct  of  the  underwriters 
in  making  the  insured  believe  the  policy  continues  to  cover.*^  But  it  has  been 
held  that  if  the  parties  describe  in  the  usual  terms  the  voyage  they  insure,  both 
knowing  that  the  adventure  has  deviated  from  that  description,  they  are  never- 
theless bound  by  the  description  they  have  chosen,  and  the  previous  deviation  is 
fatal.^^ 

E.  Breach  of  Warranties  — l.  Definition  of  Warranty.  A  warranty  is  a 
stipulation  forming  part  of  the  policy,  either  expressed  or  implied,  as  to  some 
fact,  condition,  or  circumstance  relating  to  the  risk."^^ 

2.  Condition  Precedent.  A  warranty  in  a  policy  of  marine  insurance,  whether 
express  or  implied,  is  a  condition  precedent  to  the  attaching  of  the  policy and 


Staying  to  perform  salvage  services  is  not 
permissible  under  a  liberty  to  "  stay  and 
trade."  African  Merchants  Co.  r.  British, 
etc.,  Mar.  Ins.  Co.,  L.  R.  8  Exch.  154,  1 
Aspin.  588,  42  L.  J.  Exch.  60,  28  L.  T.  Rep. 
N.  S.  233,  21  Wkly.  Rep.  484. 

Waiting  at  an  intermediate  port  for  infor- 
mation as  to.  what  port  the  ship  might  safely 
proceed  to  is  permissible  under  a  liberty  "  to 
touch "  and  stay  at  any  ports  and  places, 
for  all  purposes  whatsoever.  Langhorn  r. 
Allnutt,  4  Taunt.  511,  13  Rev.  Rep.  663,  12 
Rev.  Rep.  660. 

37.  Seccomb  v.  Provincial  Ins.  Co.,  10 
Allen  (Mass.)  305;  Bottomley  v.  Bovill,  5 
B.  &  C.  210,  7  D.  &  R.  702,  4  L.  J.  K.  B.  0.  S. 
237,  29  Rev.  Rep.  221,  11  E.  C.  L.  433; 
Eanken  v.  Reeve,  1  Park  Ins.  627. 

Intermediate  voyages. —  Liberty  to  touch 
and  stay  at  any  port  by  usage  of  the  trade 
may  cover  intermediate  voyages.  Farquhar- 
son  V.  Hunter,  1  Park.  Ins.  105. 

38.  Arnold  v.  Pacific  Mut.  Ins.  Co.,  78 
N.  Y.  7;  Langhorn  v.  Allnutt,  4  Taunt.  511, 
13  Rev.  Rep.  663,  12  Rev.  Rep.  660. 

39.  Parr  v.  Anderson,  6  East  202,  2  Smith 
K.  B.  316,  8  Rev.  Rep.  461. 

40.  Ward  f.  Wood,  13  Mass.  539. 

41.  Lawrence  Sydebotham,  6  East  45,  2 
Smith  K.  B.  214,  8  Rev.  Rep.  385. 

42.  Hibbert  v.  Halliday,  2  Taunt.  428,  11 
Rev.  Rep.  633. 

43.  Perkins  v.  Augusta  Ins.,  etc.,  Co.,  10 
Gray  (Mass.)  312,  71  Am.  Dec.  654;  Lap- 
liam  V.  Atlas  Ins.  Co.,  24  Pick.  (Mass.)  1; 
Chase  v.  Eagle  Ins.  Co.,  5  Pick.  (Mass.)  51; 
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Foster  v.  Jackson  Mar.  Ins.  Co.,  1  Edm.  Sel. 
Cas.  (N.  Y.)  290;  Kane  r.  Columbian  Ins. 
Co.,  2  Johns.  (N.  Y.)  264;  Hughes  v.  Union 
Ins.  Co.,  3  Wheat.  (U.  S.)  159,  4  L.  ed.  357; 
Laroche  v.  Oswin,  12  East  131,  11  Rev.  Rep. 
337:  Cormack  v.  Gladstone,  11  East  347,  10 
Rev.  Rep.  518;  Raine  r.  Bell,  9  East  195,  9 
Rev.  Rep.  533;  Guibert  f.  Readhaw,  2  Park. 
Ins.  637;  Thomas  r.  Royal  Exch.  Assur.  Co., 

1  Price  195. 

Early  cases  contra  see  U.  S.  xi.  The  Paul 
Shearman,  27  Fed.  Cas.  No.  16,012,  Pet. 
C.  C.  98;  Sheriff  r.  Potts,  5  Esp.  96;  Stitt  r. 
Warden,  2  Esp.  610. 

44.  Perkins  r.  Augusta  Ins.,  etc.,  Co.,  10 
Grav  (Mass.)  312,  71  Am.  Dec.  654;  King- 
ston V.  Girard,  4  Dall.  (Pa.)  274,  1  L.  ed, 
831;  Inglis  v.  Vaux,  3  Campb.  437. 

45.  Silloway  v.  Neptune  Ins.  Co.,  12  Gray 
(Mass.)  73. 

46.  Redman  v.  Loudon,  3  Campb.  503,  1 
Marsh.  136,  5  Taunt.  462,  1  E.  C.  L.  240. 

47.  Right  to  return  of  premium  see  supra, 
V,  F,  5. 

48.  Hearn  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6,300,  4  Cliff.  192. 

49.  Louisiana. — McCargo  v.  Merchants' 
Ins.  Co.,  10  Rob.  334. 

Massachusetts. —  Odiorne  r.  New  England 
Mut.  Mar.  Ins.  Co.,  101  Mass.  551,  3  Am.  Rep. 
401;  McLoon  v.  Commercial  Mut.  Ins.  Co., 
100  Mass.  472,  97  Am.  Dec.  116,  1  Am.  Rep. 
129;  Capen  v.  Washington  Ins.  Co.,  12  Cush. 
517;  Copeland  r.  New  England  Mar.  Ins.  Co., 

2  Mete. '432;  Paddock  v.  Franklin  Ins.  Co., 
11  Pick.  227. 


MARINE  INSURANCE 


[26  Cyc]  635 


it  must  be  strictly  and  fully  complied  with  in  every  particular  or  no  liability 
will  be  incurred.^*^ 

3.  Effect  of  Breach.^^  If  there  be  any  breach  of  a  warranty  the  policy  is  null 
and  void,^'^  and  the  underwriters  are  relieved  from  their  liabihty  notwithstanding 
the  loss  is  not  connected  with  the  breach  or  that  the  breach  is  cured  prior  to  the 
loss.^^  If,  liowever,  the  policy  covers  two  distinct  subjects  it  is  severable  and  a 
breach  of  warranty  as  to  one  will  not  avoid  tlie  policy  on  the  other.^^  The  same 
rules  apply  equally  to  a  promissory  warranty.^^ 

4.  Waiver  of  Breach  and  Estoppel  —  a.  In  General.  The  knowledge  of  the 
underwriter,  at  the  time  of  effecting  the  insurance;  of  the  falsity  of  a^warranty 
has  been  held  not  to  amount  to  a  waiver  or  exception  to  the  warranty .^^  It  is  a 
waiver  of  a  breach  of  warranty  if  the  underwriter  with  a  knowledge  of  the  breach 
voluntarily  accepts  notice  of  an  abandonment  for  a  constructive  total  loss.^"^  But 
it  is  not  a  waiv^er  for  the  underwriter  not  to  state  the  breach  as  a  ground  of 


Hfew  York. —  Van  Wickle  v.  Mechanics', 
etc.,  Ins.  Co.,  97  N.  Y.  350. 

United  State'^. —  Adderlv  r.  American  MuL 
Ins.  Co.,  1  Fed.  Cas.  No.  75,  Taney  126; 
Williams  v.  New  England  Ins.  Co.,  29  Fed. 
Cas.  No.  17,731,  3  Cliff.  244. 

England. —  Lane  v.  Xixon,  L.  R.  1  C.  P. 
412,  12  Jur.  N.  S.  392,  35  L.  J.  C.  P.  243,  14 
Wkly.  Rep.  641 ;  Parmeter  v.  Cousins,  2 
Campb.  235,  11  Rev.  Rep.  702;  Wedderbiirn 
r.  Bell,  1  Campb.  1,  10  Rev.  Rep.  615;  Long 
v.  Allan,  4  Dougl.  276,  26  E.  C.  L.  473;  De 
Hahn  r.  Hartley,  1  T.  R.  343  [affirmed  in  2 
T.  R.  186,  1  Rev.  Rep.  221]. 

Canada. —  Lemelin  r.  Montreal  Ins.  Co.,  1 
Quebec  337 ;  Loduc  r.  Western  Assur.  Co.,  25 
L.  C.  Jur.  55. 

50.  Indiana. —  Grant  v.  Lexington  F.,  etc., 
Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

Massachusetts. —  Lovett  v.  China  Mut.  Ins. 
Co.,  174  Mass.  108,  54  N.  E.  338;  Odiorne  r. 
New  England  Mut.  Mar.  Ins.  Co.,  101  Mass. 
551,  3  Am.  Rep.  401 ;  McLoon  v.  Commer- 
cial Mut.  Ins.  Co.,  100  Mass.  472,  97  Am. 
Dec.  116,  1  Am.  Rep.  129;  Capen  v.  Wash- 
ington Ins.  Co.,  12  Cush.  517. 

New  York. —  Snow  r.  Columbian  Ins.  Co., 
48  N.  Y.  624,  8  Am.  Rep.  578;  Ryan  v. 
Providence  Washington  Ins.  Co.,  79  N.  Y. 
App.  Div.  316,  79  N.  Y.  Suppl.  460. 

Pennsylvania. —  Mackie  v.  Pleasants,  2 
Binn.  363;  Ogden  v.  Ash,  1  Dall.  162,  1  L.  ed. 
82. 

South  Carolina. —  Murden  v.  South  Caro- 
lina Ins.  Co.,  1  Mill  200. 

United  States. —  Lunt  v.  Boston  Mar.  Ins. 
Co.,  6  Fed.  562,  19  Blatchf.  151. 

England. —  Pawson  r.  Watson,  Cowp.  785, 
Dougl.  (3d  ed.)  11  note;  Hore  v.  Whitmore, 
Cowp.  784;  De  Hahn  v.  Hartley,  1  T.  R.  343 
[affirmed  in  2  T.  R.  186,  1  Rev.  Rep.  221]. 

51.  Right  to  return  of  premium  see  supra, 
V,  F,  5. 

52.  Indiana. —  Grant  V.  Lexington  F.,  etc., 
Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

Louisiana. —  Caldwell  v.  Western  Mar., 
etc.,  Ins.  Co.,  19  La.  42,  36  Am.  Dec.  667. 

Massachusetts. —  Odiorne  v.  New  England 
Mut.  Mar.  Ins.  Co.,  101  Mass.  551,  3  Am. 
Rep.  401. 

New  York. —  Leitch  v.  Atlantic  Mut.  Ins. 


Co.,  66  N.  Y.  100;  Buffalo  Steam  Engine 
\\  orks  V.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401; 
Patrick  v.  Hallett,  1  Johns.  241. 

Pennsylvania. —  Prescott  r.  L'nion  Ins.  Co.> 
1  Whart.  399,  30  Am.  Dec.  207. 

England. —  Seymour  r.  London,  etc.,  Mar. 
Ins.  Co.,  1  Aspin.  423,  41  L.  J.  C.  P.  193,  27 
L.  T.  Rep.  N.  S.  417;  Hide  v.  Bruce,  3  Dougl. 
213,  26  E.  C.  L.  146;  Bean  v.  Stupart,  Dougl. 
(3d  ed.)  11. 

53.  Goicoechea  v.  Louisiana  State  Ins.  Co., 
6  Mart.  N.  S.  (La.)  51,  17  Am.  Dec.  175; 
Cogswell  V.  Chubb,  1  N.  Y.  App.  Div.  93,  36 
X.  'Y.  Suppl.  1076  {affirmed  in  157  N.  Y.  709, 
53  N.  E.  1124];  Forshaw  v.  Chabert,  3 
B.  &  B.  158,  6  Moore  C.  P.  369,  23  Rev.  Rep. 
59:j,  7  E.  C.  L.  659;  Woolmer  v.  Muilman, 
3  Burr.  1419,  W.  Bl.  427;  Beacon  F.,  etc., 
Ins.  Co.  V.  Gibb,  13  L.  C.  Rep.  81. 

"  Not  to  carry  grain." —  A  warranty  "  not 
allowed  to  carry  grain  in  bulk  across  the 
Atlantic  "  is  broken  if  the  vessel,  at  the  time 
when  the  policy  takes  effect,  is  just  entering 
the  harbor  at  the  end  of  a  voyage  across  the 
Atlantic  with  such  a  cargo.  Sawyer  v. 
Coasters'  Mut.  Ins.  Co.,  6  Gray  (Mass.)  22L 

54.  Davis  t*.  Boardman,  12  Mass.  80. 

55.  Grant  v.  Lexington  F,,  etc.,  Ins.  Co.,  5 
Ind.  23,  61  Am.  Dec.  74. 

Notice  of  change  of  masters. —  Where  a 
policy  upon  a  steamboat  provided  that  notice 
of  a  change  of  masters  should  be  given  to  the 
insurers,  it  was  held  that  the  consent  of  the 
insurers  to  one  change  was  not  a  complete 
performance  of  the  requirement,  and  that 
notice  of  any  subsequent  change  of  masters 
must  be  given,  or  the  policy  would  cease  to  be 
binding.  Tennessee  M.  &  F.  Ins.  Co.  v.  Scotl, 
14  Mo.  46. 

56.  Goicoechea  v.  Louisiana  State  Ins.  Co., 
6  Mart.  N.  S.  (La.)  51,  17  Am.  Dec.  175: 
Atherton  v.  Brown,  14  Mass.  152.  But  where 
a  vessel  was  warranted  not  to  use  a  port  in 
Europe  north  of  Antwerp,  but  was  insured 
while  lying  at  Rotterdam,  which  is  north  of 
Antwerp,  it  was  held  that  the  underwriter 
waived  the  warranty.  Reck  v.  Phenix  Ins. 
Co.,  130  N.  Y.  160,  29  N.  E.  137. 

57.  Provincial  Ins.  Co.  v.  Leduc,  L.  R.  6 
P.  C.  224,  2  Asoin.  338,  43  L.  J.  P.  C.  49, 
31  L.  T.  Rep.  N."  S.  141,  22  Wkly.  Rep.  929. 
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refusal  to  pay  when  proofs  of  loss  are  presentcd.^^  Nor  will  a  failure  to  offer  to 
return  the  prerainm  estop  the  underwriter  from  relying  on  a  breach  of  warranty,^ 
unless  the  insured  has  thereby  been  induced  to  rely  on  the  policy  as  in  force.^^ 
Nor  is  a  warranty  waived  or  abrogated  by  indorsing  upon  the  policy  a  permission 
to  use  one  of  several  ports,  the  use  of  which  is  prohibited  in  the  policy .^^ 

b.  Warranty  of  Seaworthiness.  Knowledge  that  the  vessel  is  not  and  cannot 
reasonably  be  made  seaworthy  for  the  intended  voyage  prevents  the  underwriter 
from  relying  on  a  breach  of  the  wan-anty.^^  A  general  offer  to  insure  goods 
loaded  on  designated  vessels  or  an  express  approval  of  certain  vessels  will  amount 
to  a  waiver ;  and  an  agreement  to  consider  a  vessel  seaworthy  will  estop  the 
underwriter  from  relying  upon  a  breach  of  the  warranty  to  defeat  a  claim.^^  A 
clause  in  the  policy  providing  for  the  insurance  to  cover  in  case  of  a  breach  of 
warranty,  at  a  premium  to  be  arranged,  prevents  the  avoidance  of  the  policy  for 
breach  of  warranty  of  seaworthiness.^^  But  a  provision  excepting  liability  for 
loss  from  particular  conditions  of  unseaworthiness  does  not  exclude  the  implied 
warranty. 

6.  Express  Warranties  —  a.  Form.  An  express  warranty  must  always  be 
inserted  in  the  policy,*^^  and  is  thereby  distinguishable  from  a  representation  which 
is  but  a  collateral  agreement.^^  The  matters  need  not  be  inserted  in  any  particu- 
lar part  of  the  policy  and  may  be  written  on  the  margin  but  matters  contained 
in  a  separate  paper  or  a  paper  wafered  to  the  policy''"  or  referred  to  therein''^  are 
not  warranties  unless  the  policy  expressly  so  stipulates.'^    The  word  "  warrant "  is 


58.  Devens  v.  Mechanics',  etc.,  Ins.  Co.,  83 
N.  Y.  168. 

59.  Higgle  American  Lloyds,  14  Fed. 
143,  11  Biss.  395.  Compare  Bidwell  c. 
Northwestern  Ins.  Co.,  24  N.  Y.  302. 

60.  Hoxie  v.  Home  Ins.  Co.,  32  Conn.  21, 
85  Am.  Dec.  240. 

61.  Day  r.  Orient  Mut.  Ins.  Co.,  1  Daly 
(N.  Y.)  13. 

General  warranty  followed  by  limited  war- 
ranty.—  A  clause  prohibiting  the  use  of  the 
Gulf  of  St.  Lawrence  during  certain  months, 
followed  by  a  clause  prohibiting  the  use  of  cer- 
tain ports  in  the  gulf  during  a  part  of  thac 
period,  was  held  to  be  an  exception  upon  the 
first  prohibition;  but  it  was  held  that  the 
vessel  could  only  use  the  waters  of  the  St. 
Lawrence  in  visiting  the  ports  named  during 
the  period  covered  by  the  first  prohibition 
and  not  included  in  the  second.  Owen  v. 
Ocean  Mut.  Mar.  Ins.  Co.,  18  Nova  Scotia 
495. 

62.  Thebaud  v.  Great  Western  Ins.  Co.,  84 
Hun  (N.  Y.)  1,  31  N.  Y.  Suppl.  1084  [af- 
firmed  in  155  N.  Y.  516,  50  N.  E.  284]; 
Clapham  v.  Langton,  34  L.  J.  Q.  B.  46,  10 
L.  T.  Rep.  N.  S.  875,  12  Wkly.  Rep.  1011; 
Burgess  v.  Wickham,  3  B.  &  S.  669,  33  L.  J. 
Q.  B.  17,  8  L.  T.  Rep.  N.  S.  47,  11  Wkly. 
Rep.  992,  113  E.  C.  L.  669.  See  also  Paddock- 
Hawley  Iron  Co.  v.  Providence- Washington 
Ins.  Co.,  (Mo.  App.  1906)  93  S.  W.  358. 
Contra,  Myers  v.  Girard  Ins.  Co.,  26  Pa.  St. 
192. 

Examination  by  underwriter. —  Measures 
taken  by  the  insurer  to  satisfy  himself  as  to 
the  seaworthiness  of  a  vessel,  such  as  having 
a  survey  made  thereof,  will  not  of  itself 
operate  as  a  waiver  or  modification  of  the 
implied  warranty  of  seaworthiness.  Rogers 
V.  Sun  Mut.  Ins.  Co.,  46  N.  Y.  Super.  Ct. 
65;  Lemelin  v.  Montreal  Ins.  Co.,  1  Quebec 
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337.  Compare,  however,  Paddock-Hawley 
Iron  Co.  V.  Providence-Washington  Ins.  Co.. 
118  Mo.  App.  85,  93  S.  W.  358. 

63.  Merchants'  Ins.  Co.  v.  Algeo,  31  Pa.  St. 
446;  Marine  F.  Ins.  Co.  v.  Burnett,  29  Tex. 
433. 

64.  Parfitt  v.  Thompson,  14  L.  J.  Exch.  73, 
13  M.  &  W.  392. 

65.  Greenock  Steamship  Co.  v.  Maritime 
Ins.  Co.,  [1903]  1  K.  B.  367,  9  Aspin.  364, 
8  Com.  Cas.  78,  72  L.  J.  K.  B.  59,  88  L.  T. 
Rep.  N.  S.  207,  51  Wkly.  Rep.  447. 

66.  Quebec  Mar.  Ins.  Co.  v.  Commercial 
Bank,  L.  R_^3  P.  C.  234,  39  L.  J.  P.  C.  53, 
22  L.  T.  Rep.  N.  S.  559,  18  Wkly.  Rep. 
769. 

67.  Whitney  v.  Haven,  13  Mass.  172;  Hig- 
ginson  v.  Dall,  13  Mass.  96;  Pawson  v.  Wat- 
son, Cowp.  785,  Dougl.  (3d  ed.)  11  note. 

All  statements  in  the  policy  are  prima  facie 
warranties.  Hearn  v.  Equitable  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  6.300,  4  Cliff.  192;  Behn 
V.  Burness,  3  B.  &  S.  751,  9  Jur.  N.  S.  620, 
32  L.  J.  Q.  B.  204.  8  L.  T.  Rep.  N.  S.  207,  11 
Wkly.  Rep.  496,  113  E.  C.  L.  751. 

68.  Burritt  v.  Saratoga  County  Mut.  F. 
Ins.  Co.,  5  Hill  (N.  Y.)  188,  40  Am.  Dec. 
345;  Hearn  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6,300,  4  Cliff.  192.  See  also 
Walton  V.  Bethune,  2  Brev.  (S.  C.)  453,  4 
Am.  Dec.  597. 

69.  Kenyon  v.  Berthon,  Dougl.  (3d  ed.)  12 
note;  Bean  v.  Stupart,  IDougl.  (3d  ed. )  11. 

70.  Bize  V.  Fletcher,  Dougl.  (3d  ed.)  12 
note;  Pawson  v.  Barnevelt,  Dougl.  (3d  ed. ) 
12  note;  Pawson  v.  Ewer,  Dougl.  (3d  ed.) 
12  note. 

71.  Burritt  v.  Saratoga  County  Mut.  F. 
Ins.  Co.,  5  Hill  (N.  Y.)  188,  40  Am.  Dec.  345. 

72.  Burritt  v.  Saratoga  County  Mut.  F. 
Ins.  Co.,  5  Hill  (N.  Y.)  188,  40  Am.  Dec. 
345. 
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not  necessary  to  make  the  statement  a  warranty,  and  the  word  "  warranted  "  is  often 
used  where  there  is  no  warranty  in  fact,  as  in  clauses  wherein  the  subject-matter 
is  ''warranted  free"  from  certain  enumerated  risks,  which  merely  has  the  effect 
of  excepting  such  risks  from  the  perils  insured  against,"^^ 

b.  Constpuetidn.  A  warranty  is  not  to  be  construed  so  as  to  include  anything 
which  is  not  necessarily  implied  in  it.'^  Thus  a  statement  in  a  policy  that  a 
vessel  is  "  intended  "  to  navigate  certain  waters  is  not  a  warranty  that  slie  shall 
actually  navigate  them.''^  Nor  is  a  warranty  that  a  vessel  shall  have  a  certain 
number  of  guns  a  warranty  that  she  shall  have  the  necessary  complement  of  men 
to  work  all  of  them.'^ 

e.  Nationality  —  {i)  What  Amounts  to  Warranty.  A  description  of  the 
subject-matter  as  American  "  property,  or  other  national  designation,  amounts 
to  a  warranty  that  the  property  is  of  the  nationality  designated.'^' 

(ii)  IIeaning  of  Warranty.  A  warranty  of  nationality  does  not  mean  that 
the  vessel  was  built  in  such  country,'^  but  that  the  property  belongs  to  a  subject 
thereof,'^  and  that  it  will  so  continue.^*^    It  requires  that  the  vessel  be  conducted 


73.  Johnson  t*.  Ocean  Ins.  Co.^  10  Rob. 
(La.)  334;  Hagan  i\  Ocean  Ins.  Co.,  10  Rob. 
(La.)  333;  Lockett  v.  Firemen's  Ins.  Co.,  10 
Rob.  (La.)  332;  McCargo  v.  New  Orleans 
Ins.  Co.,  10  Rob.  (La.)  202,  43  Am.  Dec. 
180;  Dickey  v.  United  Ins.  Co.,  11  Johns. 
(N.  Y.)  358.    See  infra,  VIII,  I. 

74.  Hide  v.  Bruce,  3  DougL  213,  2G  E.  C. 
L.  146. 

License. —  A  warranty  to  have  on  board  a 
license  was  construed  as  requiring  a  license 
in  such  form  as  to  be  a  protection  to  the 
vessel  and  cargo  for  the  voyage.  Bulkley  v. 
Derby  Fishing  Co.,  1  Conn.  571. 

Meaning  of  "  the  cargo." —  An  insurance  de- 
clared to  be  on  "  the  cargo,"  being  one  thou- 
sand and  thirty-one  hogsheads  wine,  does  not 
amount  to  a  warranty  that  the  wine  consti- 
tutes the  whole  cargo,  and  that  no  other 
goods  will  be  taken  on  board.  Muller  v. 
Thompson,  2  Campb.  610,  12  Rev.  Rep.  753. 

An  exception  of  liability  for  injury  to  a 
particular  construction  of  vessel  is  not  a 
warranty  that  the  vessel  is  so  constructed. 
Martin  v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.) 
389,  32  Am.  Dec.  220. 

Ports  "  in  "  substituted  for  ports  "  of." —  A 
policy  contained  a  condition  not  to  use  the 
ports  of  Big  Glace  bay.  Schooner  pond.  Block- 
house mines,  or  Bridgeport.  A  loss  occurred 
at  a  place  known  as  Port  of  Caledonia," 
about  three  quarters  of  a  mile  from  the  work- 
ings of  Big  Glace  bay.  The  "  port  of  Big 
Glace  bay  "  had  ceased  to  exist  as  a  port  for 
vessels,  and  the  port  of  Caledonia,  which  was 
within  the  limits  of  the  bay,  had  been  substi- 
tuted therefor.  It  was  held  that  the  loss  was 
within  the  risk  excepted,  and  that  the  policy 
might  reasonably  be  construed  as  if  the  word 
"  in "  were  substituted  for  the  word  "  of." 
Campbell  v.  Canada  Ins,  Union,  12  Nova 
Scotia  21. 

75.  Grant  v.  ^tna  Ins.  Co.,  6  L.  C.  Jur. 
224,  12  L.  C.  Rep.  386. 

76.  Hide  V.  Bruce,  3  Dougl.  213,  26  E.  C. 
L.  146. 

77.  Lewis  i;.  Thatcher,  15  Mass.  431;  Ather- 
ton  V.  Brown,  14  Mass.  152 ;  Higgins  v.  Liver- 
more,  14  Mass.  106;  Coolidge  v.  New  York 


Firemen  Ins.  Co.,  14  Johns.  (N.  Y.)  308; 
Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.) 
307,  5  Am.  Dec.  339 ;  Murray  v.  United  Ins. 
Co.,  2  Johns.  Cas.  (N.  Y.)  168;  Goix  v.  Low, 
1  Johns.  Cas.  (N.  Y.)  341. 

Insuring  by  translated  name. —  Insuring  a 
ship  by  an  English  name  does  not  amount  to 
a  warranty  or  a  representation  that  she  is  an 
English  ship.  Clapham  v.  Cologan,  3  Campb. 
382. 

78.  Wilson  v.  Backhouse,  Peake  Add.  Cas. 
119. 

79.  De  Wolf  V.  New  York  Firemen  Ins. 
Co.,  20  Johns.  (N.  Y.)  214  [affirmed  in  2 
Cow.  56]  ;  Ludlow  v.  Bowne,  1  Johns.  (N.  Y.) 
1,  3  Am.  Dec.  277 ;  Sclivvartz  v.  Insurance 
Co.  of  North  America,  6  Binn.  (Pa.)  378; 
Warder  t'.  Horton,  4  Binn.  (Pa.)  529;  Phoe- 
nix Ins.  Co.  V.  Pratt,  2  Binn.  (Pa.)  308; 
Wilson  V.  Backhouse,  Peake  Add.  Cas. 
119. 

Ownership  by  native  born  not  conclusive  of 
nationality. —  Fibers  v.  United  Ins.  Co.,  16 
Johns.  (N.  Y.)  128:  Tabbs  r.  Bendelack,  4 
Esp.  108,  3  B.  &  P.  207  note. 

A  consul  residing  in  a  belligerent  country 
and  carrying  on  trade  as  a  merchant  will  be 
considered  as  domiciled  therein,  so  that  it 
will  amount  to  a  breach  of  warranty  of  na- 
tionality in  the  case  of  property  owned  by 
him  jointly  with  subjects  of  his  home  gov- 
ernment. Arnold  t'.  United  Ins.  Co.,  1  Johns. 
Cas.  (N.  Y.)  363. 

Scotch  ownership  of  "  British  vessel."  — 
The  term  "  British  vessel  "  in  a  policy  is  sat- 
isfied by  the  vessel's  belonging  to  a  Scotch- 
man, who  navigated  her  under  a  clearance 
and  license  from  the  British  custom-house  at 
New  Providence.  His  habitual  residence  need 
not  be  proved.  Mackie  v.  Pleasants,  2  Binn. 
(Pa.)  363. 

A  sale  in  futuro  to  an  alien  is  not  a  breach 
of  the  warrantv.  ^Murgatroyd  v.  Crawford, 
3  Dall.  (Pa.)  491,  1  L.  ed.  692. 

80.  Schwartz  v.  Insurance  Co.  of  North 
America,  6  Binn.  (Pa.)  378. 

81.  See  Mayne  v.  Walter,  1  Park  Ins.  730. 
Under    passport    of    belligerent.— Sailing 

under  a  passport  granted  by  a  belligerent 
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and  documented as  of  sncli  nation,  and  a  breach  of  the  warranty  in  either 
particular  will  avoid  the  policy. 

(ill)  Property  Included.  The  warranty  extends  to  all  the  property 
covered  by  the  policy .^'^ 

d.  Neutrality  —  (i)  What  Included.  A  warranty  of  neutrality  imports  that 
the  property  insured  is  neutral  in  fact,  and  shall  be  so  in  appearance  and  con- 
duct;^* that  the  property  shall  belong  to  neutrals  that  it  shall  be  so  documented 
as  to  prove  its  neutrality  ;  and  that  no  act  of  the  insured  or  his  agent  shall  be 
done  which  can  legally  compromise  its  neutrality .^^ 

(ii)  Property  and  Interest  Included.  The  warranty  extends  to  the 
insured's  interest  in  all  the  property  intended  to  be  covered  by  the  policy,^^  but 
not  to  the  interest  of  a  third  party  not  covered  by  the  policy.^^ 

(ill)  Time  to  Which  It  Relates.  The  warranty  is  merely  that  the  prop- 
erty is  neutral  at  the  time  the  risk  commences  and  not  that  it  shall  continue 
neutral  tliroughout  the  adventure.^^ 

(iv)  What  Amounts  to  Breach.  It  is  a  breach  of  neutrality  to  sell  or 
assign  the  whole  or  a  part  of  the  subject  insured  to  a  belligerent,^^  or  one  who 
has  emigrated  flagrante  hello^'^  to  cover  property  of  belligerents,^^  to  conceal 


nation  to  protect  against  its  own  cruisers  is 
not  a  sailing  under  the  protection  of  the  liag 
of  that  government,  so  as  to  constitute  a 
breach  of  warranty  of  nationality.  Jenks  v. 
Hallet,  1  Cai.  (N.'Y.)  60. 

82.  Higgins  f.  Livermore,  14  Mass.  106; 
Barzillai  v.  Lewis,  3  Dougl.  120,  26  E.  C.  L. 
92 ;  Eich  V.  Parker,  7  T.  K.  705,  4  Rev.  Rep. 
552. 

Sailing  v/ithout  a  register  but  with  a  sea 

letter  and  other  necessary  papers  is  not  a 
breach  of  the  warranty.  Barker  v.  Phoenix 
Ins.  Co.,  8  Johns.  (N.'Y.)  307,  5  Am.  Dec. 
339 ;  Griffith  v.  Insurance  Co.  of  North  Amer- 
ica, 5  Binn.  (Pa.)  464. 

A  representation  as  to  national  character 
does  not  require  that  the  vessel  be  so  docu- 
mented.   Dawson  v.  Atty.,  7  East  367. 

83.  Bayard  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  19  Fed.  Cas.  No.  1,133,  4  Mason 
256. 

84.  Schwartz  i:.  Insurance  Co.  of  North 
America,  21  Fed.  CJas.  No.  12,504,  3  Wash. 
117. 

"Where  barratry  is  covered. —  If  a  w^arranty 
of  neutrality  is  contained  in  a  policy,  and 
there  is  a  clause  binding  the  insurers  to  an- 
swer for  the  barratry  of  the  master,  the  war- 
ranty implies  that  the  neutral  character  shall 
be  forfeited  only  by  such  acts  of  the  insured 
or  their  agent  as  amount  to  barratry.  Wil- 
cocks  V.  Union  Ins.  Co.,  2  Binn.  (Pa.)  574, 
4  Am.  Dec.  480. 

Agreement  to  claim  vessel  as  neutral. — 
The  insured  having  agreed  to  claim  the  prop- 
erty insured  as  neutral  in  case  of  its  capture, 
and  refusing  so  to  do  when  the  vessel  was 
captured  on  the  ground  that  it  would  render 
him  guilty  of  perjury,  it  was  held  that  he 
could  not  recover  of  the  insurer.  Coolidge  v. 
Blake,  15  Mass.  429. 

85.  Bauduy  n.  Union  Ins.  Co.,  2  Fed.  Cas. 
No.  1,112,  2  Wash.  391;  Schwartz  v.  In- 
surance Co.  of  North  America,  21  Fed.  Cas. 
No.  12,504,  3  Wash.  117. 

86.  Cleveland  v.  Union  Ins.  Co.,  8  Mass. 
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308;  Blagge  v.  New  York  Ins.  Co.,  1  Cai. 
(N.  Y.)  549;  Ludlow  v.  Union  Ins.  Co.,  2 
Serg.  &  R.  (Pa.)  119:  Schwartz  v.  Insurance 
Co.  of  North  America,  21  Fed.  Cas.  No. 
12,504,  3  Wash.  117;  Smith  v.  Delaware  Ins. 
Co.,  22  Fed.  Cas.  No.  13,035,  3  Wash. 
127. 

Documents  required  by  municipal  ordi- 
nances of  foreign  states  need  not  be  on  board 
to  satisfy  the  warranty.  Nonnen  v.  Reid,  16 
East  176. 

87.  Cleveland  i;.  Union  Ins.  Co.,  8  Mass. 
308;  Le  Rov  v.  United  Ins.  Co.,  7  Johns. 
(N.  Y.)  343";  Blagge  r.  New  York  Ins.  Co., 
1  Cai.  ( N.  Y. )  549 ;  Livingston  v.  Maryland 
Ins.  Co.,  6  Cranch  (U.  S.)  274,  3  L.  ed.  222; 
Calbreath  v.  Gracy,  4  Fed.  Cas.  No.  2,296,  1 
Wash.  219;  Schwartz  v.  Insurance  Co.  of 
North  America,  21  Fed.  Cas.  No.  12,504,  3 
Wash.  117. 

88.  Bayard  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Fed.  Cas.  No.  1,133,  4  Mason  256. 

89.  Livingston  v.  Maryland  Ins.  Co.,  6 
Cranch  (U.  S.)  274,  3  L.  ed.  222. 

90.  Calbreath  t\  Gracy,  4  Fed.  Cas.  No. 
2,296,  1  Wash.  219;  Eden  Parkison,  Dougl. 
(3d  ed.)  732;  Garrels  v.  Kensington,  8  T.  R. 
230,  4  Rev.  Rep.  635;  Tyson  t\  Gurney,  3 
T.  R.  477. 

91.  Goold  V.  United  Ins.  Co.,  2  Cai.  (N.  Y.) 
73. 

92.  Jackson  Xi.  New  York  Ins.  Co.,  2  Johns. 
Cas.  (N.  Y.)  191;  Duguet  v.  Rhinelander, 
1  Johns.  Cas.  (N.  Y.)  360  {reversed  on  other 
grounds  in  1  Cai.  Cas.  xxv]. 

Effect  of  naturalization. —  One  who  has 
emigrated  flagrante  hello  to  a  neutral  coun- 
try and  has  become  naturalized  satisfies  the 
warranty  of  neutrality.  Duguet  v.  Rhine- 
lander,  1  Johns.  Cas.  (N.  Y.)  360  [reversed 
on  other  grounds  in  1  Cai.  Cas.  xxv]. 

93.  Schwartz  v.  Insurance  Co.  of  North 
America,  6  Binn.  (Pa.)  378;  Pratt  v.  Phoe- 
nix Ins.  Co.,  1  Browne  (Pa.)  152;  Schwartz 
v.  Insurance  Co.  of  North  America,  21  Fed. 
Cas.  No.  12,504,  3  Wash.  117. 
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ship's  papers,^^  to  resist  searcb,^^  or  to  attempt  to  enter  a  blockaded  port.^^  But 
it  is  not  a  breach  of  neutrality  to  sail  for  a  port  believed  to  be  blockaded/'  or  for 
a  neutral  ship  to  carry  enemy's  property  from  its  own  to  the  enemy's  country .^^ 

e.  Safety  and  Navigation  of  Vessel.^^  A  warranty  that  a  vessel  is  "  well "  on 
a  particular  day  is  complied  with  if  the  ship  was  safe  at  any  time  of  that  day.^ 
A  warranty  "  to  go  out  in  tow  "  is  not  complied  with  by  the  vessel  being  towed 
from  the  loading  berth  to  another  part  of  the  harbor.^ 

f.  To  Sail.  A  warranty  "  to  sail "  on  a  particular  day  requires  that  the  vessel 
be  got  under  way  in  complete  readiness  for  the  voyage  witli  the  purpose  of 
proceeding  thereon  without  further  delay  at  the  port  of  departure.^  If  it  is 
intended  or  is  necessary  that  the  vessel  stop  for  any  purpose  before  proceeding  to 
sea.  she  has  not  sailed  within  the  meaning  of  the  warranty.'^  But  if  after  break- 
ing ground  in  complete  readiness  and  with  intent  to  proceed,  the  vessel  is 
detained  by  some  unforeseen  cause,  the  warranty  is  complied  with.^  An 


94.  Carrere  f.  Union  Ins.  Co.,  3  Harr.  &  J. 
(Md.)  324,  5  Am.  Dec.  437;  Le  Rov  f. 
United  Ins.  Co.,  7  Johns.  ( X.  Y. )  343 ;  Mur- 
ray f.  Alsop,  3  Johns.  Cas.  (X.  Y.)  47; 
Livingston  v.  ^Maryland  Ins.  Co.,  G  Cranch 
(U.  S.)  274,  3  L.  ed.  222,  7  Cranch  (U.  S.) 
500,  3  L.  ed.  421 ;  Calbreath  r.  Gracy,  4  Fed. 
Cas.  No.  2,296,  1  Wash.  219. 

Letter  of  instructions. —  The  conduct  of  the 
master  in  not  delivering  a  letter  of  instruc- 
tions v/hen  captured,  where  it  showed  an  in- 
nocent voyage,  althougli  imprudent,  would 
not  prevent  a  recovery  by  the  insured. 
Sperrv  v.  Delaware  Ins.  Co.,  22  Fed.  Cas. 
No.  13,236,  2  Wash.  243. 

95.  Garrels  f.  Kensington,  8  T.  E.  230,  4 
Rev.  Rep.  635. 

96.  Fitzsimmons  f.  Newport  Ins.  Co.,  4 
Cranch  (U.  S.)  185,  2  L.  ed.  591. 

97.  Vos  r.  United  Ins.  Co.,  1  Cai.  Cas. 
(N.  Y.)  vii  lafjfirmed  in  2  Johns.  Cas.  469]. 

98.  Barker  v.  Blakes,  9  East  283,  9  Rev. 
Rep.  558. 

99.  Manning  and  equipment  see  infra,  VII, 
E,  5,  j. 

1.  Blackhurst  r.  Cockell,  3  T.  R.  3G0,  1 
Rev.  Rep.  717. 

2.  Provincial  Ins.  Co.  v.  Connolly,  5  Can, 
Sup.  Ct.  258. 

3.  Sea  Ins.  Co.  v.  Blogg,  [1898]  1  Q.  B.  27, 
67  L.  J.  Q.  B.  22  fa/firmed  in  [1898]  2 
Q.  B.  398,  67  L.  J.  Q.  B.  757,  78  L.  T.  Rep. 
N.  S.  785,  47  Wklv.  Rep.  71];  Pittegrew  v. 
Pringle,  3  B.  &  Ad.  514,  23  E.  C.  L.  229; 
Moir  V.  Royal  Exch.  Assur.  Co.,  4  Campb. 
84,  1  Marsh.  570,  3  M.  &  S.  461,  6  Taunt. 
241,  16  Rev.  Rep.  330,  1  E.  C.  L.  596;  Bouil- 
lon V.  Lupton,  15  C.  B.  N.  S.  113,  10  Jur. 
N.  S.  422,  33  L.  J.  C.  P.  37,  8  L.  T.  Rep. 
N.  S.  575,  11  Wklv.  Rep.  906,  109  E.  C.  L. 
113. 

Dropping  down  river. —  A  policy  contained 
a  warranty  not  to  sail  after  the  15th  of 
August.  The  vessel  on  the  morning  of  the 
15th  of  August  was  cleared  at  the  custom- 
house and  ready  for  sea.  She  was  then  lying 
in  the  custom-house  dock,  which  opens  into 
the  river  L,  which  forms  part  of  D  harbor. 
She  was  afterward,  on  the  same  day,  hauled 
out  of  dock  and  warped  down  the  river  L 
about  half  a  mile,  toward  the  mouth  of  the 
harbor,  which  was  some  miles  distant,  for 


the  purpose  of  proceeding  on  her  voyage.  At 
the  time  of  so  moving  the  vessel,  the  master 
and  crew  knew  it  to  be  impossible  to  get  to 
sea  that  day.  The  next  day  she  was  warped 
a  little  farther  down  the  river,  and  on  the 
17th,  when  the  wind  changed,  she  got  to  sea. 
The  jury  having  found  that  the  master  and 
crew  fully  intended  to  sail  on  the  15th  of 
August,  if  it  had  been  possible,  and  did  all 
they  could,  and  used  every  means  and  exer- 
tion so  to  do,  and  that  they  intended  by  so 
doing  to  put  themselves  in  a  better  situation 
for  the  prosecution  of  the  voyage,  and  not 
merely  and  solely  to  fulfil  the  warranty,  it 
was  held  that  the  vessel  v/as  in  the  prosecu- 
tion of  her  voyage  on  the  15th  of  Augu--t, 
and  that  the  warranty  not  to  sail  after  that 
day  had  been  complied  with.  Cockrane  v. 
Fisher,  1  C.  M.  &  R.  809,  I  L.  J.  Exch.  328, 
5  Tyrw.  496. 

"To  sail  in  a  few  days." — Where  a  vessel 
warranted  to  sail  in  a  few  days  was  detained 
forty-five  days  after  the  date  of  the  policy 
in  making  necessary  repairs,  testing  the 
machinery,  etc.,  it  was  held  that  the  policy 
was  not  thereby  avoided.  Wallerstein  v. 
Columbian  Ins.  Co.,  3  Rob.  (N.  Y.)  528  [re- 
revfied  on  other  grounds  in  44  N.  Y.  204,  4 
Am.  Rep.  664]. 

In  the  montfi  of  October. —  The  meaning  of 
a  statement  that  a  ship  insured  would  sail 
"  in  the  month  of  October "  from  the  West 
Indies  was  explained  by  evidence  of  mer- 
chants to  mean  after  October  25.  Chaurand 
r.  Angerstein,  1  Peake  N.  P.  43. 

4.  Sea  Ins.  Co.  v.  Blogg,  [1898]  2  Q.  B. 
398,  67  L.  J.  Q.  B.  757,  78  L.  T.  Rep.  N.  S. 
785,  47  Wklv.  Rep.  71  [affirming  [1898]  1 
Q.  B.  27,  67'  L.  J.  Q.  B.  22]  ;  Pittegrew  v. 
Pringle,  3  B.  &  Ad.  514,  23  E.  C.  L.  229. 

Insufficient  crew. —  A  warranty  to  sail  on 
or  before  a  particular  day  is  not  complied 
yvith  by  leaving  tlie  harbor  on  that  day,  with- 
out having  a  sufficient  crew  on  board,  ^al- 
though the  remainder  of  the  crew  is  engaged 
and  ready  to  sail.  Graham  v.  Barras,  5 
B.  &  Ad.  1011,  3  N.  &  M.  125,  27  E.  C.  L. 
424;  Ridsdale  v.  Newnham,  4  Campb.  Ill, 
3  M.  &  S.  456,  15  Rev.  Rep.  327. 

5.  Union  Ins.  Co.  v.  Tysen,  3  Hill  (N.  Y.) 
118;  Lang  v.  Anderdon,  3  B.  &  C.  495,  10 
E.  C.  L.  228,  1  C.  &  P.  171,  12  E.  C.  L.  108, 
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unforeseen  cause  preventing  a  vessel  from  commencing  the  voyage  at  the  time 
named  does  not  excuse  the  non-compliance  witli  the  warranty.^  A  delay  in  one 
stage  of  the  voyage  which  must  necessarily  produce  a  breach  of  a  warranty  in 
regard  to  the  sailing  on  a  future  stage  does  not  terminate  the  policy  before  the 
arrival  of  the  vessel  at  the  port  where  the  second  stage  commences.'^ 

g.  To  Depart.  A  warranty  "  to  depart "  from  a  place  on  a  specified  date 
requires  that  there  be  an  effectual  leaving  behind  of  that  place  on  that  day.^ 

h.  To  S^il  With  Convoy.  A  warranty  "  to  sail  with  convoy"  requires  that  the 
vessel  join  and  depart  with  convoy^  from  the  customary  place  where  convoys 
are  to  be  had^^  and  to  have  sailing  instructions  on  board. She  may  sail  unpro- 
tected from  her  loading  port  to  the  place  of  rendezvous  for  convoy ;  and  it  is 
no  breach  of  the  warranty  that  she  does  not  continue  with  the  convoy  during  the 
whole  course  of  the  voyage/^  but  the  convoy  must  be  one  intended  for  the  whole 
voyage.^^  This  does  not  mean  that  the  same  ship  shall  act  as  convoy  for  the 
entire  voyage.^^  The  warranty  is  not  complied  with  by  sailing  under  the 
protection  of  an  armed  ship  not  appointed  by  the  government.^^ 

i.  Waters  To  or  From  Which  Vessel  Is  Confined  or  Excluded.  If  a  vessel  is 
"  prohibited  from  "  or  warranted  "  not  to  use  "  any  designated  place  or  waters  it 
is  a  breach  of  warranty  to  enter    or  touch    such,  places  or  waters.    Clearing  for 


5  D.  &  R.  393,  3  L.  J.  K.  B.  0.  S.  62,  27 
Eev.  Rep.  412;  Tliellusson  v.  Pigou,  Dougl. 
(3d  ed.)  366  note;  Tliellusson  v.  Staples, 
Dougl.  (3d  ed.)  366  note;  Tliellusson  v.  Fer- 
gussoii,  Dougl.  (3d  ed.)  361;  Earle  v.  Harris, 
Dougl.  (3d  ed.)  357;  Robertson  v.  Pugli,  15 
Can.  Sup.  Ct.  706. 

A  delay  for  convoy  after  leaving  the  port 
of  departure  is  not  a  breach  of  the  war- 
ranty. Wright  V.  Shiflfner,  2  Campb.  247,  11 
East  515,  11  Rev.  Rep.  263. 

6.  Hore  v.  Whitmore,  Cowp.  784;  Nelson 
V.  Salvador,  M.  &  M.  309,  31  Rev.  Rep.  733, 
22  E.  C.  L.  529;  Robertson  v.  Pugh,  15 
Can.  Sup.  Ct.  706. 

7.  On  an  assurance  of  a  vessel  at  and  from 
New  York  to  Quebec,  during  her  stay  there, 
thence  to  the  United  Kingdom,  the  ship  being 
warranted  to  sail  from  Quebec  on  or  before 
Nov.  1,  1853,  it  was  held  that  the  insurer  was 
liable  for  a  loss  occurring  on  her  voyage  to 
Quebec  after  Nov.  1,  1853.  Baines  v.  Hol- 
land, 3  C.  L.  R.  593,  10  Exch.  802,  24  L.  J. 
Exch.  204. 

8.  Moir  f.  Royal  Exch.  Assur.  Co.,  4 
Campb.  84,  1  Marsh.  570,  3  M.  &  S.  461,  6 
Taunt.  241,  16  Rev.  Rep.  330,  1  E.  C.  L. 
596;  Robertson  v.  Pugh;  15  Can.  Sup.  Ct. 
706.  See  also  Union  Ins.  Co.  v.  Tysen,  3 
Plill  (N.  Y.)  118. 

9.  Taylor  v.  Woodnen,  2  Park  Ins.  707. 
Compare  Magalhaens  v.  Busher,  4  CamiDb. 
54. 

10.  Lethulier's  Case,  2  Salk.  443. 

11.  Webb  V.  Thompson,  1  B.  &  P.  5,  4  Rev. 
Rep.  757 ;  Hibbert  v.  Pigou,  3  Dougl.  224,  26 
E.  C.  L.  153;  Anderson  v.  Pitcher,  3  Esp. 
124,  1  Stark.  262,  5  Rev.  Rep.  565,  2  E.  C.  L. 
106 ;  Verdon  v.  Wilmot,  2  Park  Ins.  696  note. 

12.  Warwick  v.  Scott,  4  Campb.  62. 

13.  Manning  v.  Gist,  3  Dougl.  74,  26  E.  C. 
L.  59;  Harrington  v.  Halkeld,  2  Park  Ins. 
639;  Jeffery  v.  Legender,  3  Lev.  320,  4  Mod. 
48,  2  Salk.  443,  Show.  820.  But  she  must 
keep  with  the  convoy  unless  separated  by 

[VII.  E,  5,  f] 


necessity.  Waltham  v.  Thompson,  Marsh. 
Ins.  294. 

14.  Lilly  f.  Ewer,  Dougl.  (3d  ed.)  72; 
Jeffery  v.  Legender,  3  Lev.  320,  4  Mod.  48, 
2  Salk.  443,  Show.  320. 

15.  Smith  V.  Readshaw,  2  Park  Ins.  708; 
De  Garray  v.  Clagget,  2  Park  Ins.  708. 

16.  Hibbert  v.  Pigou,  3  Dougl.  224,  26 
E.  C.  L.  153;  D'Eguino  v.  Bewicke,  2  H.  Bl. 
551,  3  Rev.  Rep.  503. 

17.  Cobb  v.  Lime  Rock  F.  &  M.  Ins.  Co.,  58 
Me.  326;  Odiorne  v.  New  England  Mut.  Mar. 
Ins.  Co.,  101  Mass.  551,  3  Am.  Rep.  401; 
Day  V.  Orient  Mut.  Ins.  Co.,  1  Daly  (N.  Y.) 
13. 

"  Not  to  enter  or  attempt  to  enter." —  Evi- 
dence examined  and  held  sufficient  to  go  to 
the  jury  on  the  question  whether  the  captain 
of  a  vessel  was  attempting  to  enter  the  Gulf 
of  St.  Lawrence  within  the  meaning  of  a 
warranty  "  not  to  enter  or  attempt  to  enter  '* 
it.    Taylor  v.  Moran,  11  Can.  Sup.  Ct.  347. 

To  enter  St.  Lawrence  after  certain  date.— « 
When  a  ship  is  insured  on  a  time  policy  con- 
taining a  stipulation  "  not  allowed  ...  to 
enter  the  Gulf  of  St.  Lawrence  before  the 
25th  day  of  April,  nor  to  be  in  the  said  Gulf 
after  the  15th  day  of  November.  Nor  to 
proceed  to  Newfoundland  after  the  1st  day  of 
December,"  the  vessel  is  neither  to  be  in  the 
Gulf  after  November  15,  nor  to  proceed  to 
Newfoundland  after  December  1.  Provincial 
Ins.  Co.  V.  Leduc,  L.  R.  6  P.  C.  224,  2  Aspin. 
338,  43  L.  J.  P.  C.  49,  31  L.  T.  Rep.  N.  S. 
141,  22  Wkly.  Rep.  929. 

When  prohibition  from  port  includes  waters 
about  port. —  A  prohibition  "  from  the  River 
and  Gulf  of  St.  Lawrence,  ports  in  Newfound- 
land, Northumberland  Straits,  Cape  Breton," 
applies  to  the  waters  about  Cape  Breton,  and 
not  to  the  ports  only  of  that  island.  Lovett 
V.  China  Mut.  Ins.'  Co.,  174  Mass.  108,  54 
N.  E.  338. 

18.  Stevens  v.  Commercial  Mut.  Ins.  Co.,  6 
Duer  (N.  Y.)  594  {affirmed  in  26  N.  Y.  397]. 
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and  sailing  toward  a  prohibited  port  has  been  held  not  to  be  a  breach  of  the 
warrantj,^^  but  the  decisions  are  not  in  harmony  and  the  weight  of  authority 
seems  to  be  to  the  contrary.^  Where  the  vessel  is  "  confined  to  "  or  is  "  to  navi- 
gate only "  designated  waters,  a  departure  therefrom  is  a  breach  of  warranty.^^ 
The  meaning  of  particular  designations  of  bodies  of  water  and  watercourses 
contained  in  warranties  have  already  been  considered .^^ 

j.  Manning  and  Equipment.^^  Occasionally  express  warranties  are  inserted  in 
policies  relating  to  the  condition,  manning,  and  equipment  of  the  vessel ;  these 
must  be  strictly  complied  with,  and  this  notwithstanding  the  vessel  is  seaworthy.^ 


19.  Snow  V.  Columbian  Ins.  Co.,  48  N.  Y. 
624,  8  Am,  Rep.  578;  Wheeler  r.  New  York 
Mut.  Ins.  Co.,  35  N.  Y.  Super.  Ct.  247. 

To  "  use  a  port "  means  to  go  into  a  harbor 
or  haven  for  shelter,  for  commerce,  or  for 
pleasure,  and  to  derive  a  benefit  or  an  advan- 
tage from  its  protection.  Going  near  a  har- 
bor or  port,  sailing  past,  or  going  in  the 
direction  of  it,  is  not  a  use  of  the  port.  Snow 
V.  Columbian  Ins.  Co.,  48  N.  Y.  624,  8  Am. 
Rep.  578 ;  Wheeler  v.  New  York  Mut.  Ins. 
Co.,  35  N.  Y.  Super.  Ct.  247. 

20.  An  intention  to  enter  prohibited 
waters,  manifested  by  unequivocal  overt  acts, 
has  been  held  to  be  a  breach  of  the  warranty, 
although  the  vessel  stranded  before  clearing 
the  harbor  at  her  port  of  departure.  Rob- 
ertson V.  Stairs,  10  Nova  Scotia  345.  See 
also  Colledge  v.  Harty,  6  Exch.  205,  20  L.  J. 
Exch.  146.  Where  a  vessel  sails  for  a  port 
and  river  which  she  is  forbidden  by  the 
policy  to  use,  and  anchors  at  a  buoy  near  the 
entrance  of  the  river,  whence  she  is  driven 
ashore  by  a  storm,  this  is  a  using  of  the  place 
and  a  breach  of  the  policy.  Thames,  etc.. 
Mar.  Ins.  Co.  i'.  O'Connell,  86  Fed.  150,  29 
C.  C.  A.  624. 

21.  Kirk  v.  Home  Ins.  Co.,  92  N.  Y.  App. 
Div.  26,  86  N.  Y.  Suppl.  980;  Cogswell  v. 
Chubb,  1  N.  Y.  App.  Div.  93,  36  N.  Y.  Suppl. 
1076  [affirmed  in  157  N.  Y.  709,  53  N.  E. 
1124];  Hastorf  v.  Greenwich  Ins.  Co.,  132 
Fed.  122;  Providence  Washington  Ins.  Co. 
V.  Brummelkamp,  58  Fed.  918. 

22.  See  supra,  IV,  B,  6,  g. 

23.  Safety  of  vessel  see  supra,  VII,  E,  5,  e. 
Implied  warranty  see  infra,  VII,  E,  6,  a, 

(IV). 

24.  Grant  v.  Lexington  F.,  etc.,  Ins.  Co.,  5 
Ind.  23,  61  Am.  Dec.  74;  Eddy  v.  Tennessee 
M.  &  F.  Ins.  Co.,  21  Mo.  587;  St.  Louis  Ins. 
Co.  i\  Glasgow,  8  Mo.  713,  41  Am.  Dec.  661; 
Ogden  V.  Ash,  1  Dall.  (Pa.)  162,  1  L.  ed.  82; 
Steward  v.  Wilson,  7  Jur.  1020,  13  L.  J. 
Exch.  27,  12  M.  &  W.  11;  De  Hahn  v.  Hart- 
ley, 1  T.  R.  343. 

Officers  and  crew. —  A  warranty  that  the 
ship  shall  sail  with  a  certain  number  of 
competent  men  must  be  literally  complied 
with.  De  Hahn  v.  Hartley,  1  T.  R.  343.  See 
also  Grant  v.  Lexington  F.,  etc.,  Ins.  Co.,  5 
Ind.  23,  61  Am.  Dec.  74;  St.  Louis  Ins.  Co.  v. 
Glasgow,  8  Mo.  713,  41  Am.  Dec.  661.  The 
breach  of  such  a  warrant}'-  avoids  the  policy 
whether  the  thing  warranted  is  material  or 
not.  Grant  v.  Lexington  F.,  etc.,  Ins.  Co., 
supra.  A  warranty  on  the  margin  of  a  policy, 
"  thirty  seamen  besides  passengers,"  means 
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thirty  persons  belonging  to  the  ship's  com- 
pany, including  cook,  surgeon,  boys,  etc. 
Bean  v.  Stupart,  Dougl.  (3d  ed.)  11.  The 
cook  is  a  competent  hand,  within  the  mean- 
ing of  a  requirement  of  a  policy  on  flatboats 
that  they  shall  be  manned  with  not  less  than 
a  specified  number  of  competent  hands. 
Grant  v.  Lexington  F.,  etc.,  Ins.  Co.,  5  Ind. 
23,  61  Am.  Dec.  74. 

A  warranty  that  a  ship  has  twenty  guns 
is  not  broken  where  she  has  that  number  of 
guns,  although  she  has  not  enough  men  to 
man  them.  Hide  v.  Bruce,  3  Dougl.  213,  26 
E.  C.  L.  146. 

Charge  of  watchman. —  A  warranty  that  a 
vessel  shall  be  in  charge  of  a  watchman  does 
not  necessarily  mean  that  the  watchman  shall 
be  on  board.  Plyer  v.  German-American  Ins. 
Co.,  1  N.  Y.  Suppl.  395  [reversed  on  other 
grounds  in  121  N.  Y.  689,  24  N.  E.  929\ 

Captain  to  hold  certificate. — Where  a  policy 
of  insurance  on  a  ship  contained  a  warranty 
"  that  the  vessel  be  commanded  by  a  captain 
holding  a  certificate  from  the  American  Ship- 
masters' Association,"  and  where  at  the  loss 
of  the  ship  the  captain  had  such  certificate, 
of  a  certain  date,  which  under  the  rules  of 
the  association  required  its  presentation  for 
examination  before  the  date  of  loss,  and,  al- 
though not  so  presented,  it  was  unrevoked, 
the  warranty  was  complied  with.  McLoon  v. 
Commercial  Mut.  Ins.  Co.,  100  Mass.  472,  97 
Am.  Dec.  116,  1  Am.  Rep.  129. 

Notice  of  change  of  masters. —  Under  a 
policy  providing  for  notice  to  the  insurers  of 
a  change  of  masters  or  owners,  it  is  necessary 
for  the  owners  or  their  assigns  to  give  notice 
of  every  change  of  masters.  Eddy  v.  Tennes- 
see M.  &  F.  Ins.  Co.,  21  Mo.  587;  Tennessee 
M.  &  F.  Ins.  Co.  V.  Scott,  14  Mo.  46.  The 
insurers  are  entitled  to  notice  of  a  change  of 
masters,  notwithstanding  the  fact  that  they 
have  assented  to  a  previous  change  of  both 
masters  and  owners.  Eddy  v.  Tennessee 
M.  &  F.  Ins.  Co.,  supra. 

Vessel  under  seizure. —  Under  a  warranty 
that  the  vessel  shall,  during  the  continuance 
of  the  policy,  be  completely  found  with  mas- 
ter, officers,  and  crew,  the  policy  cannot  be 
avoided  because  the  vessel  is  not  so  found 
while  she  is  laid  up  under  seizure  and  in  the 
custody  of  the  sheriflf.  Marigny  v.  Home  Mut. 
Ins.  Co.,  13  La.  Ann.  338,  71  Am.  Dec.  511. 

Vessel  in  charge  of  workmen  for  repairs. — 
A  stipulation  in  a  policy  on  a  boat  that  it 
shall  be  completely  provided  with  "  master, 
officers  and  crew  "  is  not  broken  by  placing 
the  boat  temporarily  in  charge  of  workmen 
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k.  Loading  and  Carriage  of  Cargo  —  (i)  In  General.  Warranties  in  a 
policy  as  to  the  loading  and  carrying  of  cargo  must  be  strictly  complied  with,  and 
a  breach  will  avoid  the  policy  whether  they  were  material  or  not  and  whether  or 
not  the  risk  has  been  increased  by  the  breach.^^ 

(ii)  "Lawful^''  and  "  Contbaband^^  Goods.  Policies  frequently  contain  a 
warranty  of  no  contraband."  What  goods  are  contraband  is  considered  elsewhere 
in  this  work.^^  Goods  contraband  of  war  are  "  lawful "  goods  within  the  mean- 
ing of  a  clause  warranting  the  policy  to  be  on  "  lawful "  goods.^^ 

(ni)  Explosive  or  Extrahazardous  Articles.  A  warranty  not  to  carry 
or  store  explosive  or  extrahazardous  articles  does  not  prohibit  the  having  on 
board  a  sufiicient  quantity  of  oil  for  the  purpose  of  oiling  the  engine  of  the  ves- 
sel ;  but  it  prevents  the  carrying  of  articles  which  are  of  that  description, 
although  it  is  customary  to  carry  them  in  the  particular  trade  for  which  the 
vessel  is  insured.^^ 

(iv)  Registered  Tonnage.  Breach  of  a  warranty  not  to  load  or  carry  in 
excess  of  the  net  registered  tonnage  of  the  vessel  will  avoid  the  policy.^*^    "  Ton- 


for  the  purpose  of  repairs.  8t.  Louis  Ins.  Co. 
V.  Glasgow,  8  Mo.  713,  41  Am,  Dee.  661. 

A  warranty  that  orders  will  be  given  that 
the  ship  shall  not  cruise  must  be  complied 
with.  Express  orders  to  the  captain  not  to 
cruise  are  necessary,  and  it  is  not  sufficient 
that  there  is  an  implied  direction  not  to 
cruise  by  reason  of  the  fact  that  no  orders  are 
given  to  cruise,  or  that  his  orders  do  not  em- 
power him  to  cruise.  Ogden  v.  Ash,  1  Dall. 
(Pa.)  162,  1  L.  ed.  82. 

Failure  to  comply  with  orders  of  under- 
writers.—  The  rules  of  an  insurance  associa- 
tion provided  that  the  managing  under- 
writers should  survey  each  ship  insured,  in 
hull  and  materials,  once  a  year,  and  order 
such  stores  and  repairs  as  they  might  deem 
necessary,  which  stores  must  be  got  and  re- 
pairs done  on  due  notice  being  given,  other- 
wise the  ship  should  not  be  insured.  The 
policies  were  all  to  be  time  policies  for  one 
3^ear.  The  effect  of  not  complying  with  an 
order  of  the  managing  underwriters  was  that 
the  ship  must  l)e  considered  unseaworthy,  and 
the  policy  which  had  before  been  effected  on 
her  void.  Steward  v.  Wilson,  7  Jur.  1020, 
13  L.  J.  Exch.  27,  12  M.  &  W.  11. 

25.  Sawyer  v.  Coasters'  Mut.  Ins.  Co.,  0 
Gray  (Mass.)  221;  Great  Western  Ins.  Co.  v. 
Thwing,  13  Wall.  (U.  S.)  672,  20  L.  ed.  607; 
Maryland  Ins.  Co.  v.  Lerov,  7  Cranch  (U.S.) 
26,  3  L.  ed.  257 ;  Hartt  v.  Standard  Mar.  Ins. 
Co.,  22  Q.  B.  D.  499,  6  Aspin.  368,  58  L.  J. 
Q.  B.  284,  60  L.  T.  Rep.  N.  te.  649,  37  Wkly. 
Rep.  366. 

A  v/arranty  not  to  carry  grain  in  bulk 
across  the  Atlantic  is  broken  if  the  vessel,  at 
the  time  when  the  policy  takes  effect,  is 
just  entering  the  harbor  at  the  end  of  a  voy- 
age across  the  Atlantic  with  such  a  cargo. 
Sawyer  v.  Coasters'  Mut.  Ins.  Co.,  6  Gray 
(Mass.)  221. 

Taking  additional  cargo. —  A  policy  will  be 
avoided  by  breach  of  a  warranty  not  t®  take 
cargo  additional  to  that  specified  in  the 
policy,  whether  or  not  the  risk  is  thereby  in- 
creased. See  Maryland  Ins.  Co.  v.  Leroy,  7 
Cranch  (U.  S.)  26,  3  L.  ed.  257.  But  where 
an  insurance  was  declared  to  be  "  on  the 
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cargo,  being  1031  hhds.  wine,"  it  was  held 
that  this  did  not  amount  to  a  warranty  that 
the  wine  should  constitute  the  whole  cargo 
and  that  no  other  goods  should  be  taken  on 
board.  Muller  v.  Thompson,  2  Campb.  610, 
12  Rev.  Rep.  753. 

Property  on  board. —  Where  a  policy  of  in- 
surance is  "  on  property  on  board  the  boat,'' 
etc.,  and  from  certain  points,  this  is  not  a 
warranty  that  the  property  insured  is  on. 
board  at  the  time  of  effecting  the  insurance. 
Whitney  v.  Haven,  13  Mass.  172. 

The  words  "loading  off  shore  prohibited" 
in  a  policy  of  marine  insurance  are  capable 
of  being  construed  by  the  court  without  the 
aid  of  extrinsic  evidence,  and  in  the  absence 
of  such  evidence  they  are  merely  intended  to 
prohibit  loading  while  the  vessel  is  lying  at 
anchor  away  from  the  shore,  and  not  to  pro- 
hibit loading  at  the  end  of  a  bridge  pier,  fif- 
teen hundred  feet  from  shore;  but  parol  evi- 
dence of  experts  is  admissible  to  show  that 
the  words  have  acquired  a  certain  definite 
and  notorious  meaning  among  nautical  men, 
according  to  which  they  include  loading  at  a 
bridge  pier.  Johnson  v.  Northwestern  Nat. 
Ins.  Co.,  39  Wis.  87. 

Construction  of  warranty  against  having 
negroes  on  board  and  not  being  permitted  to 
enter  in  consequence  thereof  see  Dickey  v. 
United  Ins.  Co.,  11  Johns.  (N.  Y.)  358. 

26.  See,  generally,  Wak.  See  also  De  Pey- 
ster  V.  Gardner,  1  Cai.  (N.  Y.)  492;  Sey- 
mour V.  London,  etc.,  Mar,  Ins.  Co.,  1  Aspin. 
423,  41  L.  J.  C.  P.  193,  27  L.  T.  Rep.  N.  S. 
417. 

27.  Seton  v.  Low,  1  Johns.  Cas.  (N.  Y.)  1. 

28.  Mitchell  v.  City  of  London  Assur.  Co., 
15  Ont.  App.  262. 

29.  St.  Nicholas  Ins.  Co.  v.  Merchants' 
Mut.  F.  &  M.  Ins.  Co.,  83  N.  Y.  604  [revers- 
ing 11  Hun  108]. 

30.  Great  Western  Ins.  Co.  v.  Thwing,  13 
Wall.  (U.  S.)  672,  20  L.  ed.  607;  Hart  v. 
Standard  Mar.  Ins.  Co.,  22  Q.  B.  D.  499,  6 
Aspin.  368,  58  L.  J.  Q.  B.  284,  60  L.  T.  Rep. 
N.  S.  649,  37  Wkly.  Rep.  366. 

"  Iron  "  and  "  steel." —  A  warranty  in  a 
marine  policy  against  carrying  "  iron "  la 
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nage,"  however,  is  tlie  capacity  of  a  vessel  to  cany  cargo,  and  does  not  cover 
dunnage,  ballast,  stores,  or  equipment ;  but  it  has  been  held  that  such  a  war- 
ranty is  broken  if  the  vessel  carries  more  cargo  in  weight  than  such  tonnage, 
even  though  the  excess  is  used  as  dunnage.^^  A  warranty  that  a  vessel  shall  not 
load  more  than  her  registered  tonnage  refers  to  the  vessel's  carrying  capacity  as 
stated  in  the  ship's  papers  under  which  she  is  sailing  at  the  date  of  the  policy .^^ 

1.  Against  Encumbrances.  A  warranty  against  "  all  liens "  is  broken  if  the 
subject-matter  is  encumbered  with  a  mortgage,  although  the  policy  is  payable  to 
the  mortgagee.^ 

m.  Against  Other  Insurance.  A  warranty  of  "  no  other  insurance  "  means 
that  there  shall  be  no  other  insurance  on  the  subject-matter  during  the  continu- 
ance of  the  risk.^^  An  insured  who  warrants  that  part  of  the  ship's  value  shall 
remain  uninsured  commits  no  breach  of  his  warranty  by  taking  out  further  insur- 
ance to  cover  a  portion  of  the  original  sum  insured  which  he  has  notice  is  likely 
to  become  ineffective  by  reason  of  the  insolvency  of  the  underwriters.^®  A  war- 
ranty against  other  insurance  is  not  broken  by  taking  out  other  insurance  policies 
on  different  property  or  interests  or  against  a  different  risk.^'  An  overinsurance 
of  the  freight  to  be  earned  by  a  voyage  or  of  the  cargo  is  not  a  breach  of  war- 
ranty by  the  owner  of  the  vessel  not  to  insure  his  interest  in  the  vessel,  "  or  any 
other  insurable  interest  in  said  interest,  during  the  continuance  of  the  policy," 
beyond  a  specified  amount.^^  A  warranty  "not  to  insure  more"  refers  only  to 
sui3sequent  policies.^^  A  warranty  against  other  insurance  is  not  broken  by  taking 
out  policies  which  are  invalid.^^ 


excess  of  the  net  registered  tonnage  was  held 
to  be  broken  by  shipping  a  quantity  of  steel 
in  excess  of  the  net  registered  tonnage,  as  the 
term  "  iron  "  in  the  warranty  included  steel. 
Hart  ?;.  Standard  Mar.  Ins.  Co.,  22  Q.  B.  D. 
499,  6  Aspin.  368,  58  L.  J.  Q.  B.  284,  60  L.  T. 
Rep.  N.  S.  649,  37  Wkly.  Rep.  366. 

31.  Thwing  v.  Great  Western  Ins.  Co.,  103 
Mass.  401,  4  Am.  Rep.  567;  Great  Western 
Ins.  Co.  V.  Thwing,  13  Wall.  (U.  S.)  672,  20 
L.  ed.  607. 

32.  Great  Western  Ins.  Co.  f.  Thwing,  13 
Wall.  (U.  S.)  672,  20  L.  ed.  607.  To  the  con- 
trary, however,  see  Thwing  v.  Great  Western 
Ins.  Co.,  103  Mass.  401,  4  Am.  Rep.  567. 

33.  Reck  f.  Phenix  Ins.  Co.,  130  N.  Y.  160, 
29  N.  E.  137. 

34.  Bidwell  v.  Northwestern  Ins.  Co.,  19 
N.  Y.  179,  24  N.  Y.  302. 

35.  Butler  v.  Merchants'  Mar.  Ins.  Co., 
Cass.  Dig.  (Can.)  221  [afjirming  17  Nova 
Scotia  301]. 

Double  insurance  in  absence  of  warranty 
see  supra,  IV,  B,  8. 

36.  Trieste  Gen.  Ins.  Co.  v.  Cory,  [1897]  1 
Q.  B.  335,  66  L.  J.  Q.  B.  313. 

37.  Davis  v.  Boardman,  12  Mass.  80  (hold- 
ing that  where  insurance  was  effected  for 
three  thousand  dollars  on  a  ship  and  one 
thousand  dollars  on  her  cargo  from  the 
United  States  to  Ireland,  and  at  the  foot  of 
the  policy  was  a  memorandum  that  if  the 
"vessel  and  cargo"  should  be  insured  in 
England,  the  policy  should  be  canceled,  the 
underwriter  was  liable  as  insurer  of  the  cargo 
notwithstanding  the  fact  that  insurance  wai^ 
made  in  England  on  the  vessel)  :  Roddick  v. 
Indemnity  Mut.  Mar.  Ins.  Co.,  [1895]  2  0.  B. 
380,  8  Aspin.  24,  64  L.  J.  Q.  B.  733.  72  L.  T. 
Rep.  N.  S.  860,  14  Reports  516,  44  Wkly.  Rep. 


27  [afjirming  [1895]  1  Q.  B.  836,  64  L.  J. 
Q,  B.  423]  (holding  that  a  warranty  against 
other  insurance  in  a  time  policy  on  the  "  hull 
and  machinery "  of  a  steamship  was  not 
broken  by  further  insurances  upon  "  disburse- 
ments," as  the  subject-matter  of  the  insur- 
ances was  different ) .  And  see  supra,  IV,  B, 
8,  a. 

Other  insurance  by  different  interest  un- 
known to  insured. —  Where  a  consignor  of  a 
vessel  effected  an  insurance  on  the  freight, 
with  the  warranty,  "  no  other  insurance,"  and 
the  consignee,  who  had  accepted  a  draft 
against  such  freight,  without  instructions 
from  the  consignor,  effected  another  insur« 
ance  on  the  freight  at  the  place  of  destina- 
tion, it  was  held  that  this  last  insurance 
would  not  be  considered  a  violation  of  the 
warranty  contained  in  the  former.  Williams 
r.  Crescent  Mut.  Ins.  Co.,  15  La.  Ann.  651. 

38.  Merchants'  Mut.  Ins.  Co.  v.  Allen,  122 
U.  S.  376,  7  S.  Ct.  1248,  30  L.  ed.  1209. 

39.  Where  insuranc.e  was  effected  for  eleven 
thousand  dollars,  with  warranty  not  to  in- 
sure more,  on  account  of  the  owners  of  a 
schooner  two  of  whom  effected  another  in- 
surance for  ten  thousand  dollars  with  similar 
warranty,  it  was  held  that  the  warranties  re- 
lated to  subsequent  policies  only,  and,  as  a 
breach  of  warranty  had  made  the  former  void, 
the  last  insurance  was  valid.  Mussey  v.  At- 
las Mut.  Ins.  Co.,  14  N.  Y.  79. 

40.  Knight  v.  Eureka  F.  &  M.  Ins.  Co.,  26 
Ohio  St.  664,  20  Am.  Rep.  778,  holding  that  a 
warranty  against  other  insurance  was  not 
broken  by  further  insurance  taken  out  by  an 
unauthorized  agent,  whose  act  had  not  been 
ratified. 

Pajonent    under   invalid   insurance. —  The 

fact  that  the  amount  of  an  invalid  policy  of 
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n.  To  Report  Risks  Under  Open  Policy.  A  breach  of  a  warranty  in  an  open 
policy  to  report  all  risks  as  soon  as  known  gives  the  underwriter  the  option  of 
avoiding  the  policy  as  an  entirety  and  not  merely  as  to  risks  not  reported/^ 

6.  Implied  Warranties  —  a.  Seaworthiness  —  (i)  Yoyaoe Policies  —  (a)  In 
General.  In  every  voyage  policy  of  marine  insurance  there  is  an  implied  warranty 
that  the  vessel  is  in  all  respects  seaworthy .^^ 

(b)  On  Cargo,  Er eight,  Etc.  This  implied  warranty  of  seaworthiness  is  not 
limited  to  cases  of  insurance  upon  vessels  but  applies  equally  to  insurances  on 
cargo,  freight,  and  other  subjects  of  marine  insurance.^^    It  has  been  held,  how- 


insurance  is  paid  by  the  insurer  does  not 
make  the  taking  out  of  such  policy  a  breach 
of  a  warranty  against  other  insurance. 
Knight  V.  Eureka  F.  &  M.  Ins.  Co.,  26  Ohio 
St.  664,  20  Am.  Rep.  778. 

"  Honor  "  policies. —  In  Roddick  f.  Indem- 
nity Mut.  Mar.  Ins.  Co.,  [1895]  1  Q.  B.  836, 
64  L.  J.  Q.  B.  423,  it  was  said  that  honor 
policies  were  sufficient  to  constitute  a  breach 
of  warranty  against  other  insurance,  although 
such  policies  were  void  at  law  under  19  Geo. 
II,  c.  37,  so  that  no  recovery  could  be  had 
thereon  at  law.  In  the  same  case  on  appeal 
a  contrary  opinion  was  expressed  by  Smith, 
L.  J.,  although  the  point  was  not  decided,  a 
decision  thereon  being  unnecessary.  Roddick 
V.  Indemnity  Mut.  Mar.  Ins.  Co.,  [1895]  2 
Q.  B.  380,  387,  64  L.  J.  Q.  B.  733,  72  L.  T. 
Rep.  N.  S.  860,  14  Reports  516,  44  Wkly.  Rep. 
27. 

Other  insurance  canceled. —  By  tl.  >  usual 
clause  in  policies  as  to  prior  insurances  the 
underwriter  is  exonerated  if  prior  insurances 
to  the  full  value  of  the  vessel  and  cargo  have 
been  actually  made  by  the  assured  on  the 
same  voyage  and  are  in  full  force  at  the  time, 
although  by  a  subsequent  agreement  between 
the  assured  and  such  prior  underwriter,  be- 
fore the  risk  is  commenced,  the  prior  policies 
are  canceled.  Seamans  v.  Lowring,  21  Fed. 
Cas.  No.  12,583,  1  Mason  127. 

41.  Camors  v.  Union  Mar.  Ins.  Co.,  104  La. 
349,  28  So.  926,  81  Am.  St.  Rep.  128.  See 
also  supra,  IV,  A,  4,  d,  (iii),  (iv). 

42.  Louisiana. —  Whitney  v.  Ocean  Ins.  Co., 
14  La.  485,  33  Am.  Dec.  595. 

Massachusetts. —  Copeland  v.  New  England 
Mar.  Ins.  Co.,  2  Mete.  432 ;  Paddock  v.  Frank- 
lin Ins.  Co.,  11  Pick.  227;  Merchants'  Ins. 
Co.  V.  Clapp,  11  Pick.  56;  Taylor  v.  Lowell, 
3  Mass.  331,  3  Am.  Dec.  141. 

l\[ew  York. — ^Van  Wickle  v.  Mechanics',  etc., 
Ins.  Co.,  97  N.  Y.  350;  Draper  v.  Commercial 
Ins.  Co.,  21  N.  Y.  378;  Talcot  v.  Commercial 
Ins.  Co.,  2  Johns.  124,  3  Am.  Dec.  406;  Pat- 
rick V.  Hallet,  1  Johns.  241;  Barnewall  v. 
Church,  1  Cai.  217,  2  Am.  Dec.  180. 

United  States. —  Long  Dock  Mills,  etc.,  Co. 
V.  Mannheim  Ins.  Co.,  116  Fed.  886  [affirmed 
in  123  Fed.  861,  59  C.  C.  A.  668];  Guy  v. 
Citizens'  Mut.  Ins.  Co.,  30  Fed.  695;  Seaman 
'V.  Enterprise  F.  &  M.  Ins.  Co.,  21  Fed.  778; 
Higgie  V.  American  Lloyds,  14  Fed.  143,  11 
Biss.  395. 

England. — Greenock  Steamship  Co.  v.  Mari- 
time Ins.  Co.,  [1903]  1  K.  B.  367,  9  Aspin. 
364,  8  Com.  Cas.  78,  72  L.  J.  K.  B.  59,  88 
L.  T.  Rep.  N.  S.  207,  51  Wkly.  Rep.  447 
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[affirmed  in  [1903]  2  K.  B.  657,  9  Aspin.  463, 
9  Com.  Cas.  41,  72  L.  J.  K.  B.  868,  89  L.  T. 
Rep.  N.  S.  200,  52  Wkly.  Rep.  186];  Turn- 
bull  V.  Janson,  3  Aspin.  433,  36  L.  T.  Rep. 
N.  S.  635 ;  Burges  v.  Wickham,  3  B.  &  S.  669, 
33  L.  J.  Q.  B.  17,  8  L.  T.  Rep.  N.  S.  47,  11 
Wkly.  Rep.  992,  113  E.  C.  L.  669;  Bouillon  v. 
Lupton,  15  C.  B.  N.  S.  113,  10  Jur.  N.  S.  422, 
33  L.  J.  C.  p.  37,  8  L.  T.  Rep.  N.  S.  575,  11 
Wkly.  Rep.  966,  109  E.  C.  L.  113;  Dixon  v. 
Sadler,  9  L.  J.  Exch.  48,  5  M.  &  W.  405  [af- 
firmed in  11  L.  J.  Exch.  435,  8  M.  &  W.  895] ; 
Clapham  v.  Langton,  34  L.  J.  Q.  B.  46,  10 
L.  T.  Rep.  N.  S.  875,  12  Wkly.  Rep.  1011; 
Commercial  Mar.  Ins.  Co.  v.  Namaqua  Min. 
Co.,  5  L.  T.  Rep.  N.  S.  504,  14  Moore  P.  C. 
471,  10  Wkly.  Rep.  136,  15  Eng.  Reprint 
383. 

Canada. —  Lemelin  v.  Montreal  Assur.  Co., 
1  Quebec  337. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  583 
et  seq. 

43.  Louisiana. —  Donnally  v.  Merchants' 
Mut.  Ins.  Co.,  28  La.  Ann.  939,  26  Am.  Rep. 
129;  McCargo  v.  Merchants'  Ins.  Co.,  10  Rob. 
334;  Dupeyre  v.  Western  M.  &  F.  Ins.  Co.,  2 
Rob.  457,  38  Am.  Dec.  218. 

Maine. —  Dodge  v.  Boston  Mar.  Ins.  Co.,  85 
Me.  215,  27  Atl.  105. 

Maryland. —  Field  v.  Insurance  Co.  of 
North  America,  3  Md.  244. 

Massachusetts. —  Starbuck  v.  New  England 
Mar.  Ins.  Co.,  19  Pick.  198;  Merchants'  Ins. 
Co.  V.  Clapp,  11  Pick.  56;  Porter  v.  Bussey. 
1  Mass.  436. 

New  York. — Van  Wickle  v.  Mechanics',  etc., 
Ins.  Co.,  97  N.  Y.  350  [affirming  48  N.  Y. 
Super.  Ct.  95] ;  Van  Valkenburgh  v.  Astor 
Mut.  Ins.  Co.,  1  Bosw.  61;  Moses  v.  Sun  Mut. 
Ins.  Co.,  1  Duer  159;  Treadwell  v.  Union  Ins. 
Co.,  6  Cow.  270;  Talcot  v.  Marine  Ins.  Co.,  2 
Johns.  130;  Talcot  v.  Commercial  Ins.  Co.,  2 
Johns.  124,  3  Am.  Dec.  406;  Barnewall  v. 
Church,  1  Cai.  217,  2  Am.  Dec.  180;  Warren 
V.  United  Ins.  Co.,  2  Johns.  Cas.  231,  1  Am. 
Dec.  164. 

South  Carolina. —  Ingraham  v.  South  Caro- 
lina Ins.  Co.,  2  Treadw.  707;  Hudson  v.  Wil- 
liamson, 1  Treadw.  360,  3  Brev.  342. 

England.—  Knill  v.  Hooper,  2  H.  &  N.  277, 
26  L.  J.  Exch.  377,  5  Wkly.  Rep.  791 ;  Oliver 
V.  Cowley,  1  Park  Ins.  470;  Le  Cheminant  v. 
Pearson,  4  Taunt.  367,  13  Rev.  Rep.  636. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  583 
et  seq. 

Statutory  provision.— Cai.  Civ.  Code,  §  2681. 
An  insurance  on  a  floating  dock  implies  a 
warranty  that  the  dock  is  seaworthy  and  fit 
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ever,  that  there  is  no  implied  warranty  that  the  cargo  is  fit  to  encounter  the 
ordinary  vicissitudes  of  the  voyage.'*^ 

(c)  Conveyances  Used  in  Loading  and  Discharging.  Where  the  insurance 
is  on  goods  "  until  safely  landed  "  and  the  mode  of  landing  is  by  lighters,  there  is 
no  warranty  that  the  lighters  will  be  seaworthy  for  that  purpose/^ 

(ii)  Time  Policies  —  (a)  In  the  United  States.  In  the  United  States  there 
is  some  difference  of  opinion  as  to  the  exact  extent  of  the  warranty  of  seaworthi- 
ness in  policies  on  time.  The  better  doctrine  seems  to  be  that  if  the  vessel  is  in 
port  at  the  time  of  the  commencement  of  the  risk  there  is  an  implied  warranty 
that  the  vessel  is  seaworthy  for  the  port  risk  and  before  sailing  will  be  made  sea- 
worthy for  the  voyage.''^  But  if  the  vessel  is  at  sea  there  is  no  implied  warranty 
that  she  is  then  seaworthy.^^  Nor  is  there  a  warranty  that  the  vessel  will  be  sea- 
worthy at  the  commencement  of  each  stage.''®  In  some  jurisdictions  the  warranty 
extends  to  an  implied  undertaking  on  the  part  of  the  insured  to  use  due  diligence 
to  maintain  the  vessel  in  a  seaworthy  state  during  the  continuance  of  the  policy.''^ 
In  Illinois  the  courts  do  not  recognize  any  implied  warranty  of  seaworthiness  in 
this  class  of  policies.^  By  statute  in  California  there  is  in  every  time  policy  an 
implied  warranty  that  the  ship  is  seaworthy  at  the  commencement  of  each  stage.^^ 

(b)  In  England  and  Canada.  In  England  there  is  no  implied  warranty  of 
seaworthiness  where  the  policy  is  on  time,  either  at  the  commencement  of  the  risk 
or  at  any  subsequent  period.^^    The  same  rule  prevails  in  Canada.^^ 

(ill)  Open  or  Running  Policies.  An  open  or  running  cargo  policy  also 
contains  an  implied  warranty  that  the  vessel  upon  which  the  insured  goods  will 
be  shipped  is  seaworthy .^"^ 


for  the  work  for  which  it  is  designed.  Marcy 
V.  Sun  Ins.  Co.,  11  La.  Ann.  748. 

A  raft  when  insured  must  be  fit  to  en- 
counter the  ordinary  perils  of  the  adventure. 
Moores  v.  Louisville  Underwriters,  14  Fed. 
226. 

On  salved  property. — The  implied  warranty 
of  seaworthiness  extends  to  an  insurance  upon 
salved  property.  Knill  v.  Hooper,  2  H.  &  N. 
277,  26  L.  J.  Exch.  377,  5  Wkly.  Rep.  791. 

It  is  the  practice  of  underwriters  to  pay 
cargo  losses  to  innocent  shippers  of  cargo. 
Brooking  v.  Mandslay,  38  Ch.  D.  636,  6 
Aspin.  296,  57  L.  J.  Ch.  1001,  58  L.  T.  Rep. 
N.  S.  852,  36  Wklv.  Rep.  664. 

44.  Koebel  v.  Saunders,  17  C.  B.  N.  S.  71, 
10  Jur.  N.  S.  920,  33  L.  J.  C.  P.  310,  10  L.  T. 
Rep.  N.  S.  695,  12  Wkly.  Rep.  1106,  112 
E.  C.  L.  71. 

45.  Lane  v.  Nixon,  L.  R.  1  C.  P.  412,  12 
Jur.  N.  S.  392,  35  L.  J.  C.  P.  243,  14  Wkly. 
Rep.  641.  Compare  Van  Valkenburgh  v. 
Astor  Mut.  Ins.  Co.,  1  Bosw.  (N.  Y.)  61. 

46.  Connecticut. —  Hoxie  v.  Home  Ins.  Co.. 
32  Conn.  21,  85  Am.  Dec.  240. 

Massachusetts. —  Hoxie  v.  Pacific  Mut.  Ins. 
Co.,  7  Allen  211. 

Neio  York. —  American  Ins.  Co.  v.  Ogden, 
20  Wend.  287. 

Pennsylvania. —  Dallam  v.  Insurance  Co.,  6 
Phila.  15. 

United  States. —  Rouse  v.  Insurance  Co.,  20 
Fed.  Cas.  No.  12,089.  3  Wall.  Jr.  367. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  583 
et  seq. 

47.  Macy  v.  Mutual  Mar.  Ins.  Co.,  12  Gray 
(Mass.)  497;  Capen  v.  Washington  Ins.  Co., 
12  Cush.  (Mass.)  517;  Hathaway  v.  Sun  Mut. 


Ins.  Co.,  8  Bosw.  (N.  Y.)  33;  Jones  v.  In- 
surance Co.,  13  Fed.  Cas.  No.  7,470;  Rouse  v. 
Insurance  Co.,  20  Fed.  Cas.  No.  12,089,  3 
Wall.  Jr.  367. 

48.  Capen  v.  Washington  Ins.  Co.,  12  Cush. 
(Mass.)  517;  American  Ins.  Co.  v.  Ogden,  20 
Wend.  (N.  Y.)  287;  Lnion  Ins.  Co.  v.  Smith, 
124  U.  S.  405,  8  S.  Ct.  534,  31  L.  ed.  497. 

49.  Cleveland  v.  Union  Ins.  Co.,  8  Mass. 
308;  Berwind  v.  Greenwich  Ins.  Co.,  114 
N.  Y.  231,  21  N.  E.  151;  Starbuck  v.  Phoenix 
Ins.  Co.,  34  N.  Y.  App.  Div.  293,  54  N.  Y. 
Suppl.  293;  Starbuck  v.  Phenix  Ins.  Co.,  10 
N.  Y.  App.  Div.  198,  41  N.  Y.  Suppl.  901. 

50.  Merchants'  Ins.  Co.  v.  Morrison,  62  111. 
242,  14  Am.  Rep.  93. 

51.  Cal.  Civ.  Code,  §  2083;  Pope  v.  Swiss 
Lloyd  Ins.  Co.,  4  Fed.  153,  6  Sawy.  533. 

52.  Dudgeon  v.  Pembroke,  2  App.  Cas.  284, 
3  Aspin.  393,  46  L.  J.  Q.  B.  409,  36  L.  T.  Rep. 
N.  S.  382,  25  Wkly.  Rep.  499;  Barker  v.  Jan- 
son,  L.  R.  3  C.  P.' 303,  37  L.  J.  C.  P.  105,  17 
L.  T.  Rep.  N.  S.  473,  10  Wkly.  Rep.  399; 
Turnbull  v.  Janson,  3  Aspin.  433,  36  L.  T. 
Rep.  N.  S.  635;  Michael  v.  Tredwin,  17  C.  B. 
551,  25  L.  J.  C.  P.  83,  84  E.  C.  L.  551;  Gib- 
son V.  Small,  1  C.  L.  R.  363,  4  H.  L.  Cas.  353, 
17  Jur.  1131,  10  Eng.  Reprint  499;  Fawcus 
V.  Sarsfield,  6  E.  &  B.  192,  2  Jur.  N.  S.  665, 
25  L.  J.  Q.  B.  249,  88  E.  C.  L.  192;  Thomp- 
son V.  Hopper,  6  E.  &  B.  172,  88  E.  C.  L. 
172;  Thompson  v.  Hopper,  E.  B.  &  E.  1038, 
27  L.  J.  Q.  B.  441,  6  Wkly.  Rep.  857,  96 
E.  C.  L.  1038. 

53.  Phoenix  Ins,  Co.  v.  Anchor  Ins.  Co.,  4 
Ont.  524. 

54.  Orient  Mut.  Ins.  Co.  v.  Wright,  23 
How.  (U.  S.)  401,  16  L.  ed.  524. 
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(iv)  Requisites  OF  Seaworthiness  — {a)  In  General.  To  comply  with  the 
implied  warranty  of  seaworthiness  the  vessel  must  be  in  a  fit  state  as  to  repair, 
equipment,  crew,  and  in  all  other  respects  to  perform  the  voyage  insured  and  to 
encounter  the  ordinary  perils.^^  A  perfect  vessel  or  one  impervious  to  the  assaults 
of  the  elements  is  not  required.^^  The  best  and  most  skilful  form  of  construction 
is  not  required  but  only  sufficient  for  the  kind  of  vessels  insured  and  the  service 
in  which  they  are  employ ed.^'^ 

(b)  Il^lll.  The  hull  must  be  sufficiently  tight,  staunch,  and  strong  to  resist 
the  ordinary  action  of  the  winds  and  waves.^^ 

(c)  Equipment  and  Appliances.  The  vessel  must  have  equipment  and 
appliances  commensurate  and  appropriate  to  the  voyage  and  trade  in  which 
it  is  engaged  and  these  must  be  in  proper  condition.^  What  are  proper 
equipments  and  appliances  must  be  determined  according  to  the  general  custom 
of  the  port  or  country  to  which  the  vessel  belongs.^^  The  vessel  must  have 
sufficient  ballast,^^  proper  and  sufficient  dunnage,^^  cables,  and  anchors  for  the 
voyage. 

(d)  Fuel,  Stores,  and  Provisions.  Sufficient  fuel  to  last  for  the  ordinary 
length  of  the  voyage  is  requisite  to  the  seaworthiness  of  the  vessel ;  and  stores, 
provisions,  and  water  for  all  persons  lawfully  on  board  must  be  on  board  at  the 
commencement  of  the  voyage.^^  Fodder  reasonably  sufficient  to  supply  the  live 
stock  on  board  for  the  expected  duration  of  the  voyage  is  also  requisite.^^ 

(e)  Loading  and  Stowage.  The  cargo  must  be  properly  loaded,  stowed,  dun- 
naged,  and  secured,  so  as  not  to  imperil  the  navigation  of  the  vessel  or  to  cause 


55.  Whitney  f.  Ocean  Ins.  Co.,  14  La.  485, 
33  Am.  Dec.  595;  Capen  v.  Washington  Ins. 
Co.,  12  Cush.  (Mass.)  517;  Guy  v.  Citizens' 
Mut.  Ins.  Co.,  30  Fed.  695;  The  Titania,  19 
Fed.  101;  The  Orient,  10  Fed.  916,  4  Woods 
255  {affirmed  in  123  U.  S.  67,  8  S.  Ct.  68,  31 
L.  ed.  63] ;  Williams  v.  New  England  Ins.  Co., 
29  Fed.  Cas.  No.  17,731,  3  Cliff.  244;  Daniels 
V.  Harris,  L.  R.  10  C.  P.  1,  2  Aspin.  413,  44 
L.  J.  C.  P.  1,  31  L.  T.  Rep.  N.  S.  408,  23 
Wkly.  Rep.  86;  Bouillon  v.  Lupton,  15  C.  B. 
N.  S.  113,  10  Jur.  N.  S.  422,  33  L.  J.  C.  P. 
37,  8  L.  T.  Rep.  N.  S.  575,  11  Wkly.  Rep.  966, 
109  E.  C.  L.  113;  Dixon  v.  Sadler,  9  L.  J. 
Exch.  48,  5  M.  &  W.  405  {affirmed  in  11  L.  J. 
Exch.  435,  8  M.  &  W.  895]  ;  Commercial  Mar. 
Ins.  Co.  V.  Namaqua  Min.  Co.,  5  L.  T.  Rep. 
N.  S.  504,  14  Moore  P.  C.  471,  10  Wkly.  Rep. 
136,  15  Eng.  Reprint  383;  and  other  cases 
cited  supra,  \1I,  E,  6,  a,  (i),  (ii),  (a). 

Secure  from  capture. —  A  vessel  to  be  sea- 
AYorthy  must  be  rendered  as  secure  as  possible 
from  capture.  Wedderburn  v.  Bell,  1  Campb. 
1,  10  Rev.  Rep.  615. 

56.  Cleveland,  etc..  Transit  Co.  v.  Insur- 
ance Co.  of  North  America,  115  Fed.  431. 

57.  Moores  v.  Louisville  Underwriters,  14 
Fed.  226. 

58.  Marcy  v.  Sun  Ins.  Co.,  11  La.  Ann. 
748;  Bullard  V.  Roger  Williams  Ins.  Co.,  4 
Fed.  Cas.  No.  2,122,  1  Curt.  148. 

59.  Myers  v.  Girard  Ins.  Co.,  26  Pa.  St. 
192;  Rouse  v.  Insurance  Co.,  20  Fed.  Cas. 
No.  12,089,  3  Wall.  Jr.  367. 

Storm  sails  have  been  held  requisite.  Wed- 
derburn V.  Bell,  1  Campb.  1,  10  Rev.  Rep. 
615. 

Carriage  of  live  stock. —  Ventilation  for  live 
stock  must  be  provided,  also  a  sufficient 
number  of  men  to  attend  the  cattle  on  board. 
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Sleigh  V.  Tyser,  [1900]  2  Q.  B.  333,  9 
Aspin.  97,  5  Com.  Cas.  271,  69  L.  J.  Q.  B. 
626,  82  L.  T.  Rep.  N.  S.  804. 

60.  Marcy  v.  Sun  Ins.  Co.,  11  La.  Ann. 
748;  Flint,  etc.,  Co.  /;.  Marine  Ins.  Co.,  71 
Fed.  210;  Wilkie  v.  Geddes,  3  Dow  57,  15 
Rev.  Rep.  17,  3  Eng.  Reprint  988;  Quebec 
Mar.  Ins.  Co.  v.  Commercial  Bank,  7  Moore 
C.  P.  N.  S.  1,  17  Eng.  Reprint  1  {reversing 
13  L.  C.  Jur.  267]. 

61.  Tidmarsh  v.  Washington  F.  &  M.  Ins. 
Co.,  23  Fed.  Cas.  No.  14,024,  4  Mason  439. 

62.  Merchants'  Mut.  Ins.  Co.  v.  Sweet,  6 
Wis.  670. 

63.  Hoggarth  v.  Walker,  [1900]  2  Q.  B. 
283,  9  Aspin.  84,  5  Com.  Cas.  292,  69  L.  J. 
Q.  B.  634,  82  L.  T.  Rep.  N.  S.  744,  48  Wkly. 
Rep.  545. 

Dunnage  mats  are  requisite  for  a  vessel 
employed  in  the  grain  trade.  Hoggarth  v. 
Walker,  [1900]  2  Q.  B.  283,  9  Aspin.  84,  5 
Com.  Cas.  292,  69  L.  J.  Q.  B.  634,  82  L.  T. 
Rep.  N.  S.  744,  48  Wkly.  Rep.  545. 

64.  Lawton  v.  Royal  Canadian  Ins.  Co.,  50 
Wis.  163,  6  N.  W\  505;  Pope  v.  Swiss  Lloyd 
Ins.  Co.,  4  Fed.  153,  6  Sawy.  533;  Wilkie  v. 
Geddes,  3  Dow  57,  15  Rev.  Rep.  17,  3  Eng. 
Reprint  988. 

65.  Fontaine  v.  Phoenix  Ins.  Co.,  10  Johns. 
(N.  Y.)  58;  Greenock  Steamship  Co.  v.  Mari- 
time Ins.  Co.,  [1903]  1  K.  B.  367,  9  Aspin. 
364,  8  Com.  Cas.  78,  72  L.  J.  K.  B.  59,  88 
L.  T.  Rep.  N.  S.  207,  51  Wkly.  Rep,  447  {af- 
firmed in  [1903]  2  K.  &  B.  657,  9  Aspin.  463, 
9  Com.  Cas.  41,  72  L.  J.  K.  B.  868,  89  L.  T. 
Rep.  N.  S.  200,  52  Wkly.  Rep.  186. 

66.  Fontaine  v.  Phoenix  Ins.  Co.,  10  Johns. 
(N.  Y.)  58. 

67.  The  Pomeranian,  [1895]  P.  349,  65 
L.  J.  Adm.  39. 
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injury  to  the  vessel  or  cargo.^^  Carrying  a  deck  cargo  does  not  necessarily  render 
a  vessel  unseaworthy.''^ 

(f)  Officers  and  Crew?^  To  render  the  vessel  seav^orthy  it  is  necessary  that 
she  shall  have  on  board  a  sufficient  number  of  competent  men.*^^  The  master 
must  be  a  man  of  skill,  prudence,  discretion,  and  integrity,  with  ability  to 
navigate  the  vessel  on  the  insured  voyage,'^  and  it  seems  tiiat  there  should 


68.  Leitch  v.  Atlantic  Mut.  Ins.  Co.,  66 
N.  y.  100;  Anderson  Lumber  Co.  v.  Green- 
wich Ins.  Co.,  79  Fed.  125.  But  see  Georgia 
Ins.,  etc.,  Co.  v.  Dawson,  2  Gill  (Md.)  3(J5, 
where  a  recovery  was  permitted  by  a  cargo 
owner  whose  cargo  had  not  been  properly 
stowed  or  dunnaged. 

According  to  usage. —  Stowage  according  to 
custom  and  usage  and  the  best  judgment  of 
experienced  persons  is  sufficient  to  protect 
the  ship  from  the  charge  of  negligence  as 
against  insurers.  Leitch  v.  Atlantic  Mut. 
Ins.  Co.,  66  N.  Y.  100;  The  Titania,  19  Fed. 
101. 

Depends  on  capacity  of  vessel  whether  over- 
laden, not  on  depth  of  water. —  If  a  steam- 
boat or  other  vessel  be  overloaded  or  unduly 
laden,  she  is  unseaworthy ;  but  whether  or 
not  she  is  unduly  laden  depends  upon  the 
capacity  of  the  boat  or  vessel,  not  upon  the 
depth  of  water  upon  the  shoals  and  bars  in 
the  river  in  which  she  is  navigated.  Refer- 
ence is  to  be  had  to  the  capacity  of  the  craft, 
and  not  to  the  capacity  of  the  river,  in  de- 
ciding that  question.  Cincinnati  Mut.  Ins. 
Co.  V.  May,  20  Ohio  211. 

Readily  curable  defect  in  loading. —  A  ship 
ouglit  not  to  be  treated  as  unseaworthy  by 
reason  of  something  objectionable,  but  easily 
curable  by  those  on  board.  Hossen  v.  Union 
Mar.  Ins.  Co.,  [1901]  A.  C.  362,  9  Aspin. 
167,  70  L.  J.  P.  C.  34,  84  L.  T.  Rep.  N.  S. 
366.  See  also  Deblois  r.  Ocean  Ins.  Co.,  16 
Pick.  (Mass.)  303,  28  Am.  Dec.  245;  Chase 
V.  Eagle  Ins.  Co.,  5  Pick.  (Mass.)  51;  Weir 
V.  Aberdeen,  2  B.  &  Aid.  320,  20  Rev.  Rep. 
450. 

69.  Wilson  v.  Rankin,  L.  R.  1  Q.  B.  162, 
35  L.  J.  Q.  B.  87,  13  L.  T.  Rep.  N.  S.  564, 
14  Wklv.  Rep.  198;  Daniels  v.  Harris,  L.  R. 
10  C.  P.  1,  2  Aspin.  413,  44  L.  J.  C.  P.  1,  31 
L.  T.  Rep.  N.  S.  408,  23  Wkly.  Rep.  86. 

70.  Express  warranty  see  sttpm,  VII,  E, 
5,  j. 

71.  Florida. —  Schultz  v.  Pacific  Ins.  Co., 
14  Fla.  73. 

Louisiana. —  Caldwell  v.  Western  M.  &  F. 
Ins.  Co.,  19  La.  42,  36  Am.  Dec.  667. 

Massachusetts. —  Copeland  v.  New  England 
Mar.  Ins.  Co.,  2  Mete.  432. 

Neio  York. —  Silva  v.  Low,  1  Johns.  Cas. 
184. 

England. —  Phillips  v.  Her-dlam,  2  B.  &  Ad. 
380,  9  L.  J.  K.  B.  0.  S.  238,  22  E.  C.  L. 
163;  Bush  V.  Royal  Exch.  Assur.  Co.,  2 
B.  &  Aid.  73,  20  Rev.  Rep.  350;  Forshaw  v. 
Chabert,  3  B.  &  B.  158,  6  Moore  C.  P.  369,  23 
Rev.  Rep.  596,  7  E.  C.  L.  659 ;  Shore  v.  Ben- 
tall,  7  B.  &  C.  798  note,  1  M.  &  R.  Ill,  31 
Rev.  Rep.  302  note,  14  E.  C.  L.  357 ;  Clifford 
V.  Hunter,  3  C.  &  P.  16,  M.  &  M.  103,  14 
E.  C.  L.  427. 


See  28  Cent.  Dig.  tit.  "Insurance,"  §  587. 

The  occasional  absence  of  the  crew  upon 
other  duties  during  the  voyage  will  not  avoid 
a  policv  of  insurance  for  unseaworthiness. 
Caldwell  v.  Western  M.  &  F.  Ins.  Co.,  19  La. 
42,  36  Am.  Dec.  667.  Where  the  assured 
have  once  provided  a  sufiicient  crew,  the 
negligent  absence  of  all  the  crew  at  the  time 
of  the  loss  is  no  breach  of  the  implied  war- 
ranty that  the  ship  should  be  properly 
manned.  Busk  v.  Roval  Exch.  Assur.  Co.,  2 
B.  &  Aid.  73,  20  Rev."  Rep.  350. 

Vessel  laid  up. —  A  policy  on  a  vessel  will 
not  be  forfeited  by  the  fact  that  she  had  not 
a  captain  or  crew  on  board  when  laid  up. 
Bell  V.  Firemen's  Ins.  Co.,  5  Rob.  (La.)  446; 
Bell  V.  Western  M,  &  F.  Ins.  Co.,  5  Rob.  (La.) 
423,  39  Am.  Dec.  542;  Marigny  v.  Home  Mut. 
Ins.  Co.,  13  La.  Ann.  338,  71  Am.  Dec.  511. 

A  night  crew  on  a  run  to  be  made  wholly 
by  daylight  is  not  necossary.  Louisville  Ins. 
Co.  V.  Monarch,  99  Kv.  578,  36  S.  W.  563,  18 
Ky.  L.  Rep.  444. 

Insufficient  crew. — A  captain  and  one  hand 
were  held  to  be  insufficient  to  undertake  to 
sail  a  schooner  of  thirty-five  tons  burden 
and  having  three  sails  from  New  York  to 
North  Carolina.  Dow  v.  Smith,  1  Cai.  (N.  Y.) 
32. 

An  engineer  ignorant  of  the  management 
of  boilers  in  salt  water  is  not  competent. 
Quebec  Mar.  Ins.  Co.  v.  Commercial  Bank, 
7  Moore  P.  C.  N.  S.  1,  17  Eng.  Rerirint  1. 

A  ship's  carpenter  is  not  necessary  to  the 
proper  manning  of  a  vessel  even  on  transat- 
lantic voyages.  Walsh  v.  Washington  Mar. 
Ins.  Co.,  3  Rob.  (N.  Y.)  202  [affirmed  in  32 
N.  Y.  427]. 

72.  Maryland. —  Riggin  v.  Patapsco  Ins. 
Co.,  7  Harr.  &  J.  279,  16  Am.  Dec.  302. 

Massachusetts. —  Stocker  v.  Merrimack  M. 
&  F.  Ins.  Co.,  6  Mass.  220. 

Neio  York. —  Draper  v.  Commercial  Ins. 
Co.,  21  N.  Y.  378. 

United  States. —  McLanahan  v.  Universal 
Ins.  Co..  1  Pet.  170,  7  L.  ed.  98;  Howland  v. 
Marine  Ins.  Co.,  12  Fed.  Cas.  No.  6,798,  2 
Cranch  C.  C.  474. 

England. —  Phillips  Headlam,  2  B.  &  Ad. 
380,  9  L.  J.  K.  B.  O.  S.  238,  22  E.  C.  L.  163; 
Clifford  V.  Hunter.  3  C.  &  P.  16,  M.  &  M. 
103,  14  E.  C.  L.  427;  Tait  v.  Levi,  14  East 
481,  13  Rev.  Rep.  289. 

That  the  registered  master  is  incompetent 
does  not  render  the  vessel  unseaworthy  if  she 
is  actually  under  the  direction  of  a  competent 
person  appointed  by  the  owner  to  take  charge 
of  her.  Draper  v".  Commercial  Ins.  Co.,  21 
N.  Y.  378. 

The  master's  becoming  incompetent  to  com- 
mand the  vessel  at  a  foreign  port  on  a  voy- 
age out  and  home  does  render  the  vessel 

[VII,  E.  6,  a,  (IV),  (f)] 


648    [26  Cyc] 


MARINE  IBSVBAJSICE 


also  be  on  board  a  person  "who  is  competent  to  take  the  master's  place  in  case  of 
the  latter's  in  capacity  ."^^ 

(g)  Pilots.  Where  the  persons  on  board  are  not  fully  competent'^*  to  navi- 
gate the  vessel  in  the  harbors  and  inland  channels  which  the  vessel  enters  during- 
the  course  of  the  voyage  it  is  a  breach  of  the  warranty  of  seaworthiness  if  a  com- 
petent pilot  is  not  taken  on  board,'^^  if  by  the  exercise  of  reasonable  diligence  one 
can  be  obtained.'^^  That  the  pilot  is  unlicensed  does  not  render  the  vessel  prima 
facie  unseaworthy.'^^ 

(v)  Statutory  Regulations.  The  question  whether  a  vessel  is  seaworthy 
is  to  be  determined  without  reference  to  statutory  regulations.'^^ 

(vi)  Relative  Term — (a)  In  General.  Seaworthiness  is  a  relative  term 
depending  on  the  nature  of  the  ship,  the  voyage,  and  the  trade  in  which  it  is. 
engaged,'^^  but  not  upon  the  amount  of  premium.*^^ 

(b)  Dependent  on  Voyage.  The  same  sufficiency  is  not  required  of  a  vessel 
while  in  port  as  on  commencing  a  voyage,  and  it  is  enough  that  the  state  of  the 
ship  be  commensurate  with  the  risk  at  that  time.  The  ship  being  sufficient  to^ 
encounter  the  ordinary  perils  of  the  port,  repairs,  equipment,  and  crew  necessary 
for  the  voyage  may  be  added  at  any  time  prior  to  sailing.^^  But  while  a  vessel  is 
in  port  she  must  be  in  such  a  condition  as  to  enable  her  to  lie  in  reasonable 
security  until  she  is  properly  repaired  and  equipped  for  the  voyage.^^  A  vessel, 
although  not  adequate  for  ocean  traffic,  may  be  entirely  sufficient  for  inland  or 
river  navigation  ;  but  if  a  vessel  sufficient  only  for  river  navigation  sails  upon  a 
lake  or  ocean  voyage  there  is  a  breach  of  warranty .^^ 

(c)  Dependent  on  Cargo.    The  seaworthiness  of  a  vessel  is  also  to  be  deter- 


imseawortliy,  Copeland  v.  New  England  Mar. 
Ins.  Co.,  2  Mete.  (JVIass.)  432. 

73.  Clifford  v.  Hunter,  3  C.  &  P.  16,  M.  & 
M.  103,  14  E.  C.  L.  427. 

74.  Flanigen  v.  Washington  Ins.  Co.,  7  Pa. 
St.  306. 

75.  McDowell  v.  General  Mut.  Ins.  Co.,  7 
La.  Ann.  684,  56  Am.  Dec.  619;  Whitney  v. 
Ocean  Ins.  Co.,  14  La.  485,  33  Am.  Dec.  595. 

Loss  outside  of  pilot  ground. —  Where  a 
vessel  entering  Charleston  harbor  did  not  em- 
ploy a  pilot,  and  a  loss  happened,  but  at  a 
point  where  the  pilot  is  usually  dismissed, 
it  was  held  that  the  assured  might  recover. 
McMillan  v.  Union  Ins.  Co.,  Rice  (S.  C.) 
248,  33  Am.  Dec.  112.  See  also  Cox  v. 
Charleston  F.  &  M.  Ins.  Co.,  3  Rich.  (S.  C.) 
331,  45  Am.  Dec.  771. 

76.  McDowell  v.  General  Mut.  Ins.  Co.,  7 
La.  Ann.  684.  56  Am.  Dec.  619;  American 
Ins.  Co.  V.  Ogden,  20  Wend.  (N.  Y.)  287; 
Peters  v.  Phoenix  Ins.  Co.,  3  Serg.  &  R.  (Pa.) 
25;  Phillips  V.  Headlam,  2  B.  &  Ad.  380,  9 
L.  J.  K.  B.  0.  S.  238,  22  E.  C.  L.  163. 

77.  Borland  v.  Mercantile  Mut.  Ins.  Co., 
46  N.  Y.  Super.  Ct.  433;  Keeler  v.  Fireman's 
Ins.  Co.,  3  Hill  (N.  Y.)  250;  Hathaway  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  1  Fed.  197,  1 
McCrary  25. 

78.  Deshon  v.  Merchants'  Ins.  Co.,  11  Mete. 
(Mass.)  199;  Warren  v.  Manufacturers'  Ins. 
Co.,  13  Pick.  (Mass.)  518,  25  Am.  Dec.  341; 
Flanigen  v.  Washington  Ins.  Co.,  7  Pa.  St. 
300;  Wilson  v.  Rankin,  L.  R.  1  Q.  B.  162,  35 
L.  J.  Q.  B.  87,  13  L.  T.  Rep.  N.  S.  564,  14 
Wkly.  Rep.  198. 

79.  Swift  V.  Union  Mut.  Mar.  Ins.  Co.,  122 
Mass.  573;  Cobb  v.  New  England  Mut.  Mar. 
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Ins.  Co.,  6  Gray  (Mass.)  192;  Draper  v.  Com- 
mercial Ins.  Co.,  21  N.  Y.  378;  Daniels  v. 
Harris,  L.  R.  10  C.  P.  1,  2  Aspin.  413,  44 
L.  J.  C  P.  1,  31  L.  T.  Rep.  N.  S.  408,  23 
Wkly.  Rep.  86 ;  Burges  v.  Wickham,  3  B.  &  S. 
669,  33  L.  J.  Q.  B.  17,  8  L.  T.  Rep.  N.  S.  47, 

11  Wkly.  Rep.  992,  113  E.  C.  L.  669;  Knill 
V.  Hooper,  2  H.  &  N.  277,  20  L.  J.  Exch.  377, 
5  Wkly.  Rep.  791;  Clapham  v.  Langton,  34 
L.  J.  Q.  B.  46,  10  L.  T.  Rep.  N.  S.  875,  12 
Wkly.  Rep.  1011. 

80.  Hoxie  v.  Home  Ins.  Co.,  32  Conn.  21,, 
85  Am.  Dec.  240. 

81.  Cobb  V.  New  England  Mut.  Mar.  Ins^ 
Co.,  6  Gray  (Mass.)  192;  Taylor  v.  Lowell, 
3  Mass.  331,  3  Am.  Dec.  141;  Hicks  v.  Mer- 
chant's, etc.,  Ins.  Co.,  2  Ohio  Cir.  Ct.  82,  1 
Ohio  Cir.  Dec.  374;  McLanahan  v.  Universal 
Ins.  Co.,  1  Pet.  (U.  S.)  170,  7  L.  ed.  98; 
Cruder  v.  Pennsylvania  Ins.  Co.,  6  Fed.  Cas. 
No.  3,452,  2  Wash.  339;  Williams  v.  New 
England  Ins.  Co.,  39  Fed.  Cas.  No.  17,731,  3 
Cliff.  244;  Bouillon  v.  Lupton,  15  C.  B.  N.  S. 
113,  10  Jur.  N.  S.  422,  33  L.  J.  C.  P.  37,  8 
L.  T.  Rep.  N.  S.  575,  11  Wkly.  Rep.  966,  109 
E.  C.  L.  113;  Commercial  Mar.  Ins.  Co.  v. 
Namaqua  Min.  Co.,  5  L.  T.  Rep.  N.  S.  504, 
14  Moore  P.  C.  471,  10  Wkly.  Rep.  136,  15 
Eng.  Reprint  383;  Forbes  i;.  Wilson,  1  Park 
Ins.  472;  Annen  i\  Woodman,  3  Taunt.  299, 

12  Rev.  Rep.  663. 

82.  Parmeter  t\  Cousins,  2  Campb.  235,  11 
Rev.  Rep.  702. 

83.  Thebaud  v.  Phoenix  Ins.  Co.,  52  Hun 
(N.  Y.)  495,  5  N.  Y.  Suppl.  619;  Turnbull  v. 
Janson,  3  Aspin.  433,  36  L.  T.  Rep.  N.  S. 
635;  Gillespie  v.  British  America  F.,  etc.^ 
Assur.  Co.,  7  U.  C.  Q.  B.  108. 
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mined  with  regard  to  the  nature  of  tlie  cargo  which  she  undertakes  to  transport, 
the  requirement  being  that  she  is  reasonably  capable  of  safely  conveying  the  cargo 
to  its  port  of  destination.^ 

(vii)  Duration  of  Warranty — (a)  When  Attaches.  The  warranty  of 
seaworthiness  has  application  to  the  commencement  of  the  risk  and  each  stage 
thereof.^^  Unseaworthiness  prior  to  the  time  of  the  attaching  of  the  risk  does  not 
affect  tlie  insurance.^^  Where  the  policy  is  restrospective,  seaworthiness  at  the 
time  of  making  the  insurance  is  not  a  necessary  condition.^^ 

(b)  Continuance.  There  is  no  implied  warranty  that  the  vessel  will  remain 
in  a  seaworthy  condition  throughout  the  life  of  the  policy .^^  It  is,  however,  the 
duty  of  the  master  to  use  reasonable  diligence  to  keep  the  vessel  seaworthy,^^ 
although  the  underwriter  is  not  relieved  from  liability  under  the  policy  because 
of  the  failure  of  the  master  to  perform  his  duty  in  this  respect  unless  the  loss 
results  therefrom.^ 


84.  Schultz  V.  Pacific  Ins.  Co.,  14  Fla.  73; 
Sleigh  V.  Tyser,  [1900]  2  Q.  B.  333,  9  Aspin. 
97,  5  Com.  Cas.  271,  69  L.  J.  Q.  B.  626,  82 
L.  T.  Rep.  N.  S.  804. 

85.  Garrigues  v.  Coxe,  1  Binn.  (Pa.)  592, 
^  Am.  Dec.  493 ;  Watson  r.  Clark,  1  Dow  336, 
14' Rev.  Rep.  73,  3  Eng.  Reprint  720;  Quebec 
Mar.  Ins.  Co.  v.  Commercial  Bank,  7  Moore 
P.  C.  N.  S.  1,  17  Eng.  Reprint  1  {reversing 

13  L.  C.  Jur.  207]. 

86.  Under  a  policy  At  and  from  North 
Carolina  "  it  is  sufficient  if  the  vessel  is  sea- 
worthy when  slie  passes  the  boundary  line 
of  the  state.  Treadwell  v.  Union  Ins.  Co.,  6 
Cow.  (N.  Y.)  270. 

87.  Anchor  Mar.  Ins.  Co.  v.  Keith,  9  Can. 
Sup.  Ct.  483. 

88.  Massachusetts. — Copeland  v.  New  Eng- 
land JNIar.  Ins.  Co.,  2  Mete.  432 ;  Starbuck  v. 
New  England  Mar.  Ins.  Co.,  19  Pick.  198; 
Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  227. 

Pennsylvania. —  Peters  v.  Phoenix  Ins.  Co., 
3  Serg.  &  R.  25 ;  Garrigues  t'.  Coxe,  1  Binn. 
592,  2  Am.  Dec.  493. 

Texas. —  Marine  F.  Ins.  Co.  v.  Burnett,  29 
Tex.  433. 

United  States. —  Donnell  Columbian  Ins. 
Co.,  9  Fed.  Cas.  No.  3,987,  2  Sumn.  366. 

England. —  Holdsworth  v.  Wise,  7  B.  &  C. 
794,  6  L.  J.  K.  B.  0.  S.  131,  1  M.  &  R.  673, 
31  Rev.  Rep.  299,  14  E.  C.  L.  355;  Watson  v. 
Clark,  1  Dow  336,  14  Rev.  Rep.  73,  3  Eng. 
Reprint  720;  Redman  v.  Wilson,  9  Jur.  714, 

14  L.  J.  Exch.  333,  14  M.  &  W.  476;  Dixon 
V.  Sadler,  9  L.  J.  Exch.  48,  5  M.  &  W.  405 
[affirmed  in  11  L.  J.  Exch.  435,  8  M.  &  W. 
895]  ;  Commercial  Mar.  Ins.  Co.  v.  Namaqua 
Min.  Co.,  5  L.  T.  Rep.  N.  S.  504,  14  Moore 
P.  C.  471,  10  Wkly.  Rep.  136,  15  Eng.  Reprint 
383. 

Canada. —  Leduc  v.  Western  Assur.  Co.,  25 
L.  C.  Jur.  280;  Cross  v.  British  America  Ins. 
Co.,  22  L.  C.  Jur.  10. 

89.  Massachusetts. — Copeland  v.  New  Eng- 
land Mar.  Ins.  Co.,  2  Mete.  432;  Paddock  v. 
Franklin  Ins.  Co.,  11  Pick.  227. 

Tennessee. —  Stewart  v.  Tennessee  M.  &  F. 
Ins.  Co.,  1  Humphr.  242. 

Wisconsin. —  Merchants'  Mut.  Ins.  Co.  v. 
Sweet,  6  Wis.  670. 

United  States. —  Hazard  v.  New  England 
-Mar.  Ins.  Co.,  8  Pet.  557,  S  L.  ed.  1043  [af- 


firming 11  Fed.  Cas  No.  6,282,  1  Sumn.  218]; 
Seaman  v.  Enterprise  F.  &  M.  Ins.  Co.,  21 
Fed.  778,  5  McCrary  558, 

England. —  Dixon  v.  Sadler,  9  L.  J.  Exch. 
48,  5  M.  &  W.  405  [affirmed  in  11  L.  J. 
Exch.  435,  8  M.  &  W.  895]. 

When  master  must  put  into  port  and  re- 
pair.—  The  completion  of  the  voyage  without 
necessary  delay  is  the  primary  purpose  of 
the  owner  of  a  vessel  and  of  the  cargo,  and 
of  others  interested.  If  the  vessel  suffers 
such  injury  that  she  cannot  safely  proceed 
to  her  port  of  discharge  without  repair,  the 
master  need  not  proceed  to  the  nearest  port 
geograpliically,  for  repairs.  So  long  as  she 
can  be  expected  by  an  intelligent  and  faith- 
ful master  to  pursue  her  voyage  in  safety, 
she  will  be  entitled  so  to  do.  Turner  v.  Pro- 
tection Ins.  Co.,  25  Me.  515,  43  Am.  Dec. 
294.  After  a  boat  has  been  injured  by  one 
of  the  perils  insured  against,  and  partially 
repaired,  so  as  merely  to  enable  her  to  run, 
running  her  in  this  unseaworthy  state,  in 
good  faith,  until  she  is  finally  repaired,  does 
not  avoid  the  policy.  Gazzam  v.  Cincinnati 
Ins.  Co.,  6  Ohio  71.  But  where  a  vessel 
which  has  been  insured  has  a  leak  on  the 
voyage  insured  for,  if  the  leak  be  of  such  a 
character  that  a  prudent  and  discreet  master, 
of  competent  skill  and  judgment,  would  deem 
it  necessary  to  examine  and  repair  the  leak 
before  proceeding  on  the  voyage,  and  in  con- 
sequence of  his  failure  to  do  so  the  vessel 
is  lost,  no  recovery  can  be  had  on  the  policy 
of  insurance.  Adderly  v.  American  Mut.  Ins. 
Co.,  1  Fed.  Cas.  No.  75,  Taney  126.  The 
master  must  have  reasonable  cause  to  believe 
that  the  vessel  is  unable  to  proceed  safely 
home  without  having  her  repaired.  Star- 
buck  V.  New  England  Mar.  Ins.  Co.,  19  Pick. 
(Mass.)  198. 

90.  Maryland. —  Merchants'  Mut.  Ins.  Co. 
V.  Butler,  20  Md.  41. 

Massachusetts. —  Starbuck  v.  New  England 
Mar.  Ins.  Co.,  19  Pick.  198;  Merchants'  Ins. 
Co.  V.  Clapp,  11  Pick.  56;  Taylor  v.  Lowell, 
3  Mass.  331,  3  Am.  Dec.  141. 

Pennsylvania. —  Peters  v.  Phoenix  Ins.  Co., 
3  Serg.  &  R.  25. 

Wisconsin. —  Merchants'  Mut.  Ins.  Co.  v. 
Sweet,  6  Wis.  670. 

United  States. —  Morse  v.  St.  Paul  F.  & 
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(c)  Voyage  in  Stages.  Where  the  voyage  is  in  stages  tlie  warranty  of  sea- 
worthiness does  not  require  that  the  vessel,  at  the  commencement  of  the  risk,  be 
in  sufficient  state  to  complete  the  v^hole  voyage,  but  it  is  sufficient  if,  at  the  com- 
mencement of  each  stage  of  the  voyage,  she  be  in  all  respects  seaworthy  for  that 
particular  stage.®^  If  at  the  commencement  of  any  stage  she  is  not  seaworthy  for 
the  stage  of  the  voyage  commenced  there  is  a  breach  of  the  warranty .^^  The 
stages  must  be  separate  and  distinct  in  order  to  have  a  diiferent  degree  of  sea- 
worthiness for  particular  parts.^^  A  vessel  insured  for  a  round  voyage  must  at 
the  inception  of  the  risk  be  sufficiently  seaworthy  to  complete  the  voyage  without 
repairs  in  the  absence  of  any  damage  from  extraordinary  perils.^"^  Where  the 
policy  covers  the  risk  in  port  as  well  as  on  the  voyage,  the  warranty  is  compHed 
with  if  the  vessel  at  the  time  of  attaching  of  the  policy  is  seawortliy  for  the  port 
risks  and  before  leaving  port  is  made  seaworthy  for  the  voyage.^^ 

b.  Neutrality.  Where  insurance  is  effected  npon  a  vessel  the  insured  impliedly 
warrants  that  she  is  neutral,^^  and  that  it  will  have  on  board  the  necessary  papers 
to  prove  its  neutrality.^^  But  there  is  no  warranty  that  the  cargo  is  neutral,^*^  or 
that  the  vessel  will  not  change  her  national  character.^^  It  seems  that  the  under- 
writer can  only  rely  on  the  failure  to  have  proper  documents  to  defeat  a  claim 
under  the  policy,  there  being  no  express  warranty,  where  the  loss  results  from 
the  want  of  such  documents.^ 

VIII.  RISKS  AND  CAUSES  OF  LOSS. 

A.  In  General.  The  underwriters  are  only  liable  for  such  losses  or  damages 
as  are  occasioned  by  some  one  of  the  perils  enumerated  in  the  policy.^    The  loss. 


M.  Ins.  Co.,  122  Fed.  748 ;  Seaman  v.  Enter- 
prise F.  &  M.  Ins.  Co.,  21  Fed.  778. 

England. —  Commercial  Mar.  Ins.  Co.  v. 
Namaqua  Min.  Co.,  5  L.  T.  Rep.  N.  S.  504, 
14  Moore  P.  C.  471,  10  Wkly.  Rep.  136,  15 
Eng.  Reprint  383. 

Effect  of  bad  faith. —  A  defect  arising  after 
the  commencement  of  the  risk  and  permitted 
to  continue  from  bad  faith  discharges  the 
insurer  from  liability  for  any  loss  which  is 
the  consequence  of  that  bad  faith,  but  does 
not  affect  the  contract  as  to  any  other  risk 
or  loss  covered  by  the  policy  and  not  caused 
or  increased  by  such  particular  defect.  Union 
Ins.  Co.  V.  Smith,  124  U.  S.  405,  8  S.  Ct. 
534,  31  L.  ed.  497. 

91.  Greenock  Steamship  Co.  v.  Maritime 
Ins.  Co.,  [19031  1  K.  B.  367,  9  Aspin.  364, 
8  Com.  Cas.  78,  72  L.  J.  K.  B.  59,  88  L.  T. 
Rep.  N.  S.  207,  51  Wkly  Rep.  447  {affirmed 
in  [1903]  2  K.  B.  657,  9  Aspin.  463,  9  Com. 
Cas.  41,  72  L.  J.  K.  B.  868,  89  L.  T.  Rep. 
N.  S.  200,  52  Wkly.  Rep.  186]  ;  Bouillon  v. 
Lupton,  15  C.  B.  N.  S.'llS,  10  Jur.  N.  S. 
422,  33  L.  J.  C.  P.  37,  8  L.  T.  Rep.  N.  S. 
575,  11  Wkly.  Rep.  966,  109  E.  C.  L.  113; 
Dixon  V.  Sadler,  9  L.  J.  Exch.  48,  5  M.  &  W. 
405  [affirmed  in  11  L.  J.  Exch.  435,  8  M.  & 
W.  895]  ;  Commercial  Mar.  Ins.  Co.  v.  Nama- 
qua Min.  Co.,  5  L.  T.  Rep.  N.  S.  504,  14 
Moore  P.  C.  471,  10  Wkly.  Rep.  136,  15 
Eng.  Reprint  383. 

92.  Dupeyre  v.  Western  M.  &  F.  Ins.  Co.,  2 
Rob.  (La.)  457,  38  Am.  Dec.  218. 

93.  Quebec  Mar.  Ins.  Co.  v.  Commercial 
Bank,  L.  R.  3  P.  C.  234,  39  L.  J.  P.  C.  53, 
22  L.  T.  Rep.  N.  S.  559,  18  Wkly.  Rep.  769. 

94.  Reed  v.  Philps,  13  N.  Brunsw.  171. 
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95.  See  supra,  VII,  E,  6,  a,  (vi),  (b). 

96.  Stocker  v.  Merrimack  M.  &  F.  Ins.  Co.^ 
6  Mass.  220. 

Circumstances  which  may  become  grounds 
for  condemnation  are  not  warranted  not  ta 
exist.  Marsh  v.  Muir,  1  Brev.  (S.  C.)  134,, 
2  Am.  Dec.  648. 

97.  Stocker  v.  Merrimack  M.  &  F.  Ins.  Co., 
6  Mass.  220;  Ohl  v.  Eagle  Ins.  Co.,  18  Fed. 
Cas.  No.  10,472,  4  Mason  172,  18  Fed.  Cas. 
No.  10,473,  4  Mason  390;  Steel  v.  Lacy,  3 
Taunt.  285.  12  Rev.  Rep.  658.  See  supra, 
VII,  E,  5,  c,  d. 

98.  Baltimore  Ins.  Co.  v.  Taylor,  3  Harr. 
&  J.  (Md.)  198;  Buciv  v.  Chesapeake  Ins.  Co., 
1  Pet.  (U.  S.)  151,  7  L.  cd.  90;  Hodgson  r. 
Marine  Ins.  Co.,  5  Cranch  (U.  S.)  100,  a 
L.  ed.  48. 

99.  Dent  v.  Smith,  L.  R.  4  Q.  B.  414,  38 
L.  J.  Q.  B.  144,  20  L.  T.  Rep.  N.  S.  868,  17 
Wkly.  Rep.  646. 

1.  Polleys  V.  Ocean  Ins.  Co.,  14  Me.  141. 

2.  Alabama. —  Smith  v.  Mobile  Nav.,  etc.,, 
Ins.  Co.,  30  Ala.  167. 

Louisiana. —  Marks  v.  Nashville  M.  &  F. 
Ins.  Co.,  6  La.  Ann.  126;  Hermann  v.  West- 
ern M.  &  F.  Ins.  Co.,  13  La.  516. 

ilf awe.— Perry  v.  Cobb,  88  Me.  435,  34 
Atl.  278,  49  L.  R.  A.  389. 

Maryland. —  American  Towing  Co.  v.  Ger- 
man F.  Ins.  Co.,  74  Md.  25,  21  Atl.  553. 

Massachusetts. —  Parsons  v.  Massachusetts 
F.  &  M.  Ins.  Co.,  6  Mass.  197,  4  Am.  Dec. 
115. 

'NeiD  York. —  Moses  v.  S\m  Mut.  Ins.  Co., 
1  Duer  159;  Richards  v.  Marine  Ins.  Co.,  ^ 
Johns.  307. 

Pennsylvania. —  Citizens'  Ins.  Co.  v.  Marsh,^ 
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must  be  of  the  subject-matter,^  and  must  be  actual  and  not  merely  imaginary.* 
Thus  no  recovery  can  be  had  for  damage  to  the  reputation  of  goods,^  or  for  the 
mere  fact  that  a  vessel  strained,  where  its  value  is  not  shown  to  have  been 
thereby  impaired.^ 

B.  Must  Be  Extraordinary.  It  is  only  losses  and  damages  of  an  extraor- 
dinary character  that  are  covered,^  and  not  consequences  which  in  the  ordinary 
course  of  events  must  occur  or  are  to  be  expected.^  But  if  the  damage  arise 
from  a  peril  insured  against,  it  matters  not  whether  the  force  of  that  peril  be 
great  or  small,^  providing  it  is  sufficient  to  damage  a  seaworthy  vessel.^^  Damage 
due  to  the  ordinary  wear  and  tear  upon  the  fabrics  of  a  vessel  is  not  insured 
against.^^ 

C.  Inherent  Defects,  Etc.  Damages  resulting  from  any  inherent  defect, 
vice,  or  infirmity  of  tlie  subject-matter  are  not  covered.^^ 

D.  Delay.  The  underwriters  are  not  liable  for  losses  due  merely  to  the 
retardation  or  delay  of  the  voyage,  this  not  being  a  sea  peril ;    nor  are  they 


41  Pa.  St.  386;  Savage  v.  Pleasants,  5  Binn. 
403,  6  Am.  Dec.  424. 

South  Carolina. —  De  Peau  v.  Russell,  1 
Brev.  441,  2  Ara.  Dec.  096. 

United  States. —  Hugg  v.  Augusta  Ins.,  etc., 
Co.,  7  How.  595,  12  L.  ed.  834;  Swan  v.  Union 
Ins.  Co.,  3  Wheat.  168,  4  L.  ed.  361 ;  Jordan 
V.  Warren  Ins.  Co.,  13  Fed.  Cas.  No.  7,524, 

1  Story  342. 

Canada. —  O'Connor  v.  Merchants'  Mar. 
Ins.  Co.,  20  Nova  Scotia  514  [affirmed  in  9 
Can.  L.  T.  Occ.  Notes  209]. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1088 
€t  seq. 

3.  Martin  v.  Salem  Mar.  Ins.  Co.,  2  Mass. 
420;  Chope  v.  Revnolds,  5  C.  B.  N.  S.  642,  5 
Jur.  N.  S.  822,  28  L.  J.  C.  P.  194,  7  Wldy. 
Rep.  208,  94  E.  C.  L.  642. 

On  exchange. —  An  underwriter  does  not  in- 
sure against  any  loss  that  may  arise  from 
the  difference  of  exchange.  Thellvison  v.  Be- 
wick, 1  Esp.  77. 

4.  Giles  V.  Eagle  Ins.  Co.,  2  Mete.  (Mass.) 
140. 

5.  Cater  v.  Great  Western  Ins.  Co.,  L.  R. 
8  C.  P.  552,  2  Aspin.  90,  42  L.  J.  C.  P.  266, 
29  L.  T.  Rep.  N.  S.  136,  21  Wkly.  Rep.  850. 

6.  Giles  V.  Eagle  Ins.  Co.,  2  Mete.  (Mass.) 
140;  Peele  v.  Suffolk  Ins.  Co.,  7  Pick. 
(Mass.)  254,  19  Am.  Dec.  286. 

7.  Louisiana. —  Dupeyre  v.  Western  M.  & 
F.  Ins.  Co.,  2  Rob.  457,  38  Am.  Dec.  218. 

Massachusetts. —  Cleveland  v.  Union  Ins. 
Co.,  8  Mass.  308. 

Neiu  York. —  Allison  v.  Corn  Exch.  Ins. 
Co.,  57  N.  Y.  87;  Barnewall  v.  Church,  1 
Cai.  217,  2  Am.  Dec.  180. 

United  States. —  Coles  v.  Marine  Ins.  Co., 
6  Fed.  Cas.  No.  2,988.  3  Wash.  159. 

England. —  Harrison  v.  Universal  Mar.  Ins. 
Co.,  3  F.  &  F.  190. 

Compare  LockAvood  v.  Sangamo  Ins.  Co., 
46  Mo.  71. 

8.  Washington  Mut.  Ins.  Co.  v.  Reed,  20 
Ohio  199;  Ballantvne  v.  Mackinnon,  [189GJ 

2  Q.  B.  455,  8  Aspin.  173,  65  L.  J.  Q.  B.  616, 
75  L.  T.  Rep.  N.  S.  95,  45  Wklv.  Rep.  70; 
Paterson  r.  Harris,  1  B.  S.  336,  7  Jur. 
N.  S.  1276,  30  L.  J.  Q.  B.  354,  5  L.  T.  Rep. 
N.  S.  53,  9  Wkly.  Rep.  743,  101  E.  C.  L.  336. 


Compare  Moore  v.  Perpetual  Ins.  Co.,  16  Mo. 
98. 

Consumption  and  sale  of  cargo  to  procure 
nece5sary  supplies  and  repairs  is  not  covered. 
Moses  V.  Sun  Mut.  Ins.  Co.,  1  Duer  (N.  Y.) 
159. 

9.  Washington  Mut.  Ins.  Co.  v.  Reed,  20 
Ohio  199. 

Peril  not  located. —  Because  the  peril  can- 
not be  located  it  does  not  follow  that  there 
was  none.  Moores  v.  Louisville  Underwriters, 
14  Fed.  226. 

10.  Fleming  v.  Insurance  Co.,  12  Pa.  St. 
391;  Flemming  v.  Marine  Ins,  Co.,  4  Whart. 
(Pa.)  59,  33  Am.  Doc.  33. 

11.  Marcy  v.  Sun  Mut.  Ins.  Co.,  11  La. 
Ann.  748;  Dupeyre  v.  Western  M.  &  F.  Ins. 
Co.,  2  Rob.  (La.)  457,  38  Am.  Dec.  218; 
Hyde  v.  Louisiana  State  Ins.  Co.,  2  Mart. 
N.  S.  (La.)  410,  14  Am.  Dec.  196;  Washing- 
ton Mut.  Ins.  Co.  V.  Reed,  20  Ohio  199; 
Coles  V.  Marine  Ins.  Co.,  6  Fed.  Cas.  No. 
2,988,  3  Wash.  159;  Potter  v.  Suffolk  Ins.  Co., 
19  Fed.  Cas.  No.  11.339,  2  Sumn.  197;  Field 
Steamship  Co.  v.  Burr,  [1898]  1  Q.  B.  821, 
8  Aspin.  384,  67  L.  J.  Q.  B.  528,  78  L.  T.  Rep. 
N.  S.  293,  46  Wkly.  Rep.  490  [affirmed  in 
[1899]  1  Q.  B.  579,  8  Aspin.  529,  68  L.  J. 
Q.  B.  426,  80  L.  T.  Rep.  N.  S.  445,  47  Wkly. 
Rep.  341]. 

12.  Marcy  v.  Sun  Mut.  Ins.  Co.,  11  La. 
Ann.  748;  Providence  Washington  Ins.  Co.  v. 
Adier,  65  Md.  162,  4  Atl.  121,  57  Am.  Rep, 
314;  Boyd  v.  Dubois,  3  Campb.  133;  Koebel 
V.  Saunders,  17  C.  B.  71,  10  Jur.  N.  S.  920, 

33  L.  J.  C.  P.  310,  10  L.  T.  Rep.  N.  S.  695,  12 
Wklv.  Rep.  1106,  112  E.  C.  L.  71. 

13.  Maine.— Ferr J  v.  Cobb,  88  Me.  435, 

34  Atl.  278,  49  L.  R.  A.  389. 

Maryland. —  Barney  v.  Maryland  Ins.  Co., 
5  Harr.  &  J.  139. 

Massachusetts. —  Lawton  v.  Sun  Mut.  Ins. 
Co.,  2  Cush.  500. 

Ohio. —  Perry  v.  Ohio  Ins.  Co..  5  Ohio  305. 

United  States.—  Jordan  v.  Warren  Ins.  Co., 
13  Fed.  Cas.  No.  7.524,  1  Story  342. 

England. —  Shelbourne  v.  Law  Inv.,  etc., 
Corp.,  [1898]  2  Q.  B.  626,  8  Asnin.  445,  67 
L.  J.  Q.  B.  944,  79  L.  T.  Rep.  N.  S.  278;  Tay- 
lor  V.  Dunbar,  L.  R.  4  C.  P.  206,  38  L. 
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liable  for  the  wages  of  the  crew  or  provisions  consumed  by  them  during  the 
delay,  or  for  demurrage.^'^ 

E.  Enumerated  Perils — l.  Perils  of  the  Sea — a.  Definition.  Perils  of  the 
sea  embrace  all  kinds  of  marine  casualties,  such  as  shipwreck,  foundering,  strand- 
ing, collision,  and  every  specie  of  damage  done  to  the  ship  or  goods  at  sea  by 
the  violent  action  of  the  winds  or  waves.^^  They  do  not  embrace  all  losses 
liappening  on  the  seas.^^ 

b.  What  Included.  The  term  "  perils  of  the  sea  "  includes  losses  from  stranding 
or  grounding, ^'^  collision,^^  tempestuous  weather,^^  action  of  the  tides,'^  heavy  cross 
seas,^^  dangers  from  taking  a  malposition  in  tidal  liarbors,^^  the  entering  of  sea- 
water  through  an  open  port,  seam,  or  other  opening  in  the  vessel,^^  dangers  from 
making  landing,^'^  injuries  to  live  stock  by  kicking  and  bruising  each  other  in  con- 
sequence of  storm,^^  or  a  vessel  settUng  on  a  projection  of  a  wharf.^^  But  the 
term  does  not  cover  fire,^^  barratry jettison,^^  bursting  of  boilers,^^  accidental 


C.  P.  178,  17  Wkly.  Rep.  382;  The  Leitrim, 
[1902]  P.  256,  9  Aspin.  317,  8  Com.  Cas.  6, 
71  L.  J.  P.  108,  87  L.  T.  Eep.  N.  S.  240,  51 
Wkly.  Pep.  158;  Bradford  v.  Levy,  2  C.  &  P. 
137,  R.  &  M.  331,  31  Rev.  Rep.  657,  12  E.  C.  L. 
492. 

14.  Barney  v.  Maryland  Ins.  Co.,  5  Harr. 
&  J.  (Md.)  139;  Perry  v.  Ohio  Ins.  Co.,  5 
Ohio  305;  Shelbourne  v.  Law  Inv.,  etc.,  Corp., 
[1898]  2  Q.  B.  626,  8  Aspin.  445,  67  L.  J. 
Q.  B.  144,  79  L.  T.  Rep.  N.  S.  278;  De  Vaux 
'C.  Salvador,  4  A.  &  E.  420,  1  Harr.  &  W.  751, 
5  L.  J.  K.  B.  134,  6  N.  &  M.  713,  31  E.  C.  L. 
195.  Compare  Fireman's  Ins.  Co.  V.  Fitz- 
hugh,  4  B.  Mon.  (Ky.)  160. 

15.  Starbuck  v.  Phenix  Ins.  Co.,  19  N.  Y. 
App.  Div.  139,  45  N.  Y.  Suppl.  995;  Anthony 
V.  yEtna  Ins.  Co.,  1  Fed.  Cas.  No.  486,  1  Abb. 
343;  Ballantyne  v.  Mackinnon,  [1896]  2  Q.  B. 
455,  8  Aspin.  173,  65  L.  J.  Q.  B.  616,  75  L.  T. 
Rep.  N.  S.  95,  45  Wkly.  Rep.  70;  Murray  v. 
Nova  Scotia  Mar.  Ins.  Co.,  10  Nova  Scotia  24. 

Cal.  Civ.  Code,  §  2199,  declares  that  perils 
of  the  sea  "  are  from  storms  and  waves ; 
rocks,  shoals,  and  rapids;  other  obstacles 
though  of  human  origin;  changes  of  climate; 
the  confinement  necessary  at  sea;  animals  pe- 
culiar to  the  sea;  and,  all  other  dangers  pe- 
culiar to  the  sea." 

16.  Murray  v.  Nova  Scotia  Mar.  Ins.  Co., 
10  Nova  Scotia  24. 

Mistaking  a  vessel  for  the  enemy's  ship 
and  sinking  her  is  not  a  peril  of  the  sea. 
Cullen  V.  Butler,  4  Campb.  289,  5  M.  &  S. 
461,  17  Rev.  Rep.  400. 

17.  Hagar  v.  New  England  Mut.  Mar.  Ins. 
Co.,  59  Me.  460 ;  McNally  v.  Insurance  Co.  of 
North  America,  31  Misc.  (N.  Y.)  61,  63  N.  Y. 
Suppl.  125;  Richelieu,  etc.,  Nav.  Co.  v.  Bos- 
ton Mar.  Ins.  Co.,  136  U.  S.  408,  10  S.  Ct. 
934,  34  L.  ed.  398;  Pennsylvania  R.  Co.  v. 
Manheim  Ins.  Co.,  56  Fed.  301;  Northwest 
Transp.  Co.  v.  Boston  Mar.  Ins.  Co.,  41  Fed. 
793;  Potter  v.  Suffolk  Ins.  Co.,  19  Fed.  Cas. 
No.  11,339,  2  Sumn.  197;  Fletcher  v.  Inglis, 
2  B.  &  Aid.  315,  20  Rev.  Rep.  448;  Hahn  v. 
Corbett,  2  Ring.  205.  3  L.  J.  C.  P.  0.  S.  253, 
9  Moore  C.  P.  390,  27  Rev.  Rep.  590,  9  E.  C.  L. 
546;  Redman  v.  Wilson,  9  Jur.  714,  14  L.  J. 
Exch.  333,  14  M.  &  W.  476. 

18.  Caldwell  v.  St.  Louis  Perpetual  Ins. 
Co.,  1  La.  Ann.  85;  Mathews  v.  Howard  Ins. 
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Co.,  13  Barb.  (N.  Y.)  234  [reversed  on  other 
grounds  in  11  N.  Y.  9]  ;  Richelieu,  etc.,  Nav. 
Co.  V.  Boston  Mar.  Ins.  Co.,  136  U.  S.  408,  10 
S.  Ct.  934,  34  L.  ed.  398;  Peters  v.  Warren 
Ins.  Co.,  14  Pet.  (U.  S  )  99,  10  L.  ed.  371; 
Hale  V.  Washington  Ins.  Co.,  11  Fed.  Cas. 
No.  5,916,  2  Story  176;  Davidson  v.  Bur- 
nand,  L.  R.  4  C.  P.  117,  38  L.  J.  C.  P.  73,  19 
L.  T.  Rep.  N.  S.  782,  17  Wkly.  Rep.  121; 
Smith  V.  Scott,  4  Taunt.  126,  13  Rev.  Rep. 
568. 

19.  Dudgeon  v.  Pembroke,  2  App.  Cas.  284, 
3  Aspin.  393,  46  L.  J.  Q.  B.  409,  36  L.  T.  Rep. 
N.  S.  382,  25  Wkly.  Rep.  499. 

20.  Potter  v.  Suffolk  Ins.  Co.,  19  Fed. 
Cas.  No.  11,339,  2  Sumn.  197. 

21.  Bullard  v.  Roger  William  Ins.  Co.,  4 
Fed.  Cas.  No.  2,122,  1  Curt.  148. 

22.  Hagar  v.  New  England  Mut.  Mar.  Ins. 
Co.,  59  Me.  460;  McNally  v.  Insurance  Co.  of 
North  America,  31  Misc.  (N.  Y.)  61,  63  N.  Y. 
Suppl.  125;  Potter  v.  Suffolk  Ins.  Co.,  19  Fed. 
Cas.  No.  11,339,  2  Sumn.  197;  Fletcher  v. 
Inglis,  2  B.  &  Aid.  315,  20  Rev.  Rep.  448. 
But  this  does  not  include  the  hogging  or 
straining  of  a  vessel  in  a  tidal  harbor  which 
is  not  accompanied  by  any  casus  fortuitus. 
Magnus  v.  Buttemer,  11  C.  B.  876,  16  Jur. 
480,  21  L.  J.  C.  P.  119,  73  E.  C.  L.  876. 

23.  Baker  v.  Manufacturers'  Ins.  Co.,  12 
Gray  (Mass.)  603;  Starbuck  v.  Phenix  Ins. 
Co.,  19  N.  Y.  App.  Div.  139,  45  N.  Y.  Suppl. 
995;  Garrigues  v.  Coxe,  1  Binn.  (Pa.)  592,  2 
Am.  Dec.  493;  Davidson  v.  Burnand,  L.  R.  4 
C.  P.  117,  38  L.  J.  C.  P.  73,  19  L.  T.  Rep. 
N.  S.  782,  17  Wkly.  Rep.  121. 

24.  Seaman  v.  Enterprise  F.  &  M.  Ins.  Co., 
21  Fed.  778. 

25.  Lawrence  v.  Aberdein,  5  B.  &  Aid.  107, 
24  Rev.  Rep.  299,  7  E.  C.  L.  69;  Gabay  v. 
Lloyd,  3  B.  &  C.  793,  5  D.  &  R.  641,  3  L.  J. 
K.  B.  O.  S.  116,  27  Rev.  Rep.  486,  10  E.  C.  L. 
359. 

26.  Wex  V.  Boatman's  F.  Ins.  Co.,  11  N.  Y. 
St.  713. 

27.  Gilmore  v.  Carman,  1  Sm.  &  M.  (Miss.) 
279,  40  Am.  Dec.  96. 

28.  O'Connor  v.  Merchants'  Mar.  Ins.  Co., 
16  Can.  Sup.  Ct.  331. 

29.  Gregson  v.  Gilbert,  1  Park  Ins.  138. 

30.  Miller  t\  California  Ins.  Co.,  76  Cal. 
145,  18  Pac.  155,  9  Am.  St.  Rep.  184;  West 
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breaking  of  machinery  from  heavy  seas  whicli  are  not  extraordinary,^*  damage 
by  ordinary  dampness,^^  the  chemical  action  of  sea-water  upon  a  copper  cable,^^ 
damage  by  worms  or  rats,^®  or  from  detention  by  ice,^^  or  damage  to  a  vessel  on 
land  for  repairs.^^ 

2.  Perils  of  Rivers.  Etc.  Where  the  policy  is  to  cover  risks  on  inland  waters, 
the  phrase  "  perils  of  the  rivers,  lakes  and  canals  "  is  generally  substituted  for 

perils  of  the  sea."  The  words  include  the  same  character  of  losses  as  are 
included  within  perils  of  the  sea,^^  and  in  addition  thereto  those  perils  which  are 
peculiar  to  inland  waters,  such  as  ice,^  and  swells.'*^  This  clause  has  also  been 
held  to  cover  damage  from  escape  of  steam'**  or  bursting  of  boilers.^^ 

3.  Perils  of  Navigation.  "  Perils  of  navigation "  includes  perils  in  making 
landings  in  river  navigation  \  ^  and  damage  from  rain  in  consequence  of  improper 
stowage,  unless  such  improper  stowage  was  occasioned  or  acquiesced  in  by  the 
insured  or  his  agent,  is  damage  from  the  perils  of  navigation.^^ 

4.  Improper  Navigation.  Improper  navigation  embraces  acts  done  in  the 
management  of  a  vessel  as  a  vessel,'***  and  does  not  include  acts  done  in  the  load- 
ing, stowage,  or  care  of  the  cargo.'*^    It  is  not  limited  to  acts  done  after  the  vessel 


India,  etc.,  Tel.  Co.  v.  Home,  etc..  Mar.  Ins. 
Co.,  6  Q.  B.  D.  51,  4  Aspin.  341,  50  L.  J.  Q.  B. 
41,  43  L.  T.  Rep.  N.  S.  420,  29  Wkly.  Rep.  92. 
Contra,  Citizens  Ins,  Co.  v.  Glasgow,  9  Mo. 
411;  Perrin  r.  Protection  Ins.  Co.,  11  Ohio 
147,  38  Am.  Dec.  728. 

31.  Thames,  etc..  Mar.  Ins.  Co.  v.  Hamil- 
ton, 12  App.  Cas.  484,  6  Aspin.  200,  56  L.  J. 
Q.  B.  62G,  57  L.  T.  Rep.  N.  S.  695,  36  Wkly. 
Rep.  337. 

"Inchmaree"  clause. —  To  meet  the  de- 
cision in  the  above  case,  in  which  the  policy 
was  on  the  steamship  Inchmaree,  and  to  ex- 
tend the  protection  of  the  insurance  to  such 
cases,  there  was  adopted  what  is  generally 
known  as  the  "  Inchmaree "  clause.  Cleve- 
land, etc.,  Transit  Co.  r.  Insurance  Co.  of 
North  America,  115  Fed.  431.  The  words 
"  latent  defect  in  machinery "  used  in  this 
clause  do  not  cover  a  weakness  in  design. 
Jackson  v.  Mumford,  8  Com.  Cas.  61,  51 
Wkly.  Rep.  91. 

32.  The  Gulnare,  42  Fed.  861. 

33.  Baker  v.  Manufacturers'  Ins.  Co.,  12 
Gray  (Mass.)  603. 

34.  Paterson  v.  Harris,  1  B.  &  S.  336,  7 
Jur.  N.  S.  1276,  30  L.  J.  Q.  B.  354,  5  L.  T. 
Rep.  N.  S.  53,  9  Wkly.  Rep.  743,  101  E.  C.  L. 
336.  But  insurers  are  liable  for  damages  to 
zinc  corroded  by  salt  water  from  leakage  dur- 
ing the  voyage.  Cogswell  v.  Ocean  Ins.  Co., 
18  La.  84. 

35.  Hazard  v.  New  England  Mar.  Ins.  Co., 
8  Pet.  (U.  S.)  557,  8  L.  ed.  1043  [affirming 
11  Fed.  Cas.  No.  0,282,  1  Sumn.  218];  Rohl 
V.  Parr,  1  Esp.  445,  5  Rev.  Rep.  741. 

36.  Hamilton  i\  Pandorf,  12  App.  Cas.  518, 
6  Aspin.  212,  52  J.  P.  196,  57  L.  J.  Q.  B. 
24,  57  L.  T.  Rep.  N.  S.  726,  36  Wkly.  Rep. 
369. 

37.  Great  Western  Ins.  Co.  v.  Jordan,  14 
Can.  Sup.  Ct.  734. 

38.  Phillips  V.  Barber,  5  B.  &  Aid.  161,  24 
Rev.  Rep.  317,  7  E.  C.  L.  96;  Thompson  v. 
Whitmore,  3  Taunt.  227,  12  Rev.  Rep.  642; 
Rowcroft  V.  Dunsmore  [cited  in  Thompson  v. 
Whitmore,  supra].  But  see  Ellery  v.  New 
England  Ins.  Co.,  8  Pick.  (Mass.)  14. 


39.  Crescent  Ins.  Co.  v.  Vickaburg,  etc.. 
Packet  Co.,  69  Miss.  208,  13  So.  254,  30  Am. 
St.  Rep.  537 ;  Gilmore  v.  Carman,  1  Sm.  &  M. 
(Miss.)  279,  40  Am.  Dec.  96;  The  Natchez, 
42  Fed.  169. 

Collision. —  Where  a  policy  of  insurance 
upon  a  steamer  employed  in  inland  naviga^ 
tion,  after  enumerating  certain  risks  to  be 
borne  by  the  insurer,  recites  that,  besides 
those  particularly  mentioned,  the  insurer  will 
be  answerable  for  "  all  other  perils,  losses 
and  misfortunes  which  shall  come  to  the  dam- 
age of  the  said  boat,  according  to  the  general 
laws  of  insurance,"  a  loss  resulting  from  a 
collision  produced  by  the  negligence  of  the 
officers  of  another  steamer,  although  not  an 
enumerated  risk,  will  be  covered  by  the  policy, 
being  one  of  the  perils  of  the  river.  Caldwell 
V.  St.  Louis  Perpetual  Ins.  Co.,  1  La.  Ann.  85. 

Grounding  is  a  peril  of  river  navigation. 
Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon. 
(Ky.)  311. 

40.  Franklin  Ins.  Co,  v.  Humphrey,  65  Ind. 
549,  32  Am.  Rep.  78. 

41.  Washington  Mut.  Ins.  Co.  v.  Reed,  20 
Ohio  199. 

42.  Union  Ins.  Co.  v.  Groom,  4  Bush  (Ky.) 
289. 

43.  Citizens  Ins.  Co,  v.  Glasgow,  9  Mo. 
411;  Perrin  r.  Protection  Ins.  Co.,  11  Ohio 
147,  38  Am.  Dec.  728. 

44.  Seaman  v.  Enterprise  F.  &  M.  Ins.  Co., 
21  Fed.  778. 

45.  Underwriters'  Agency  v.  Sutherlin,  55 
Ga,  266, 

46.  Carmichael  v.  Liverpool  Sailing  Ship 
Owners'  Mut.  Indemnity  Assoc.,  19  Q.  B.  D. 
242,  6  Aspin.  184,  56  L.  J.  Q.  B.  428,  57  L.  T. 
Rep.  N.  S.  550,  35  Wkly.  Rep.  793;  Good  V. 
London  Steamship  Owners'  Mut.  Protecting 
Assoc.,  L.  R.  6  C.  P.  563,  20  Wkly.  Rep.  33. 

47.  Canada  Shipping  Co.  v.  British  Ship- 
owners' Mut.  Protecting  Assoc.,  23  Q.  B.  D. 
342,  6  Aspin.  422,  58  L.  J.  Q.  B.  462,  61  L.  T. 
Rep.  N.  S.  312,  38  Wkly.  Rep.  87;  Carmichael 
17.  Liverpool  Sailing  Ship  Owners'  Mut,  In- 
demnity Assoc.,  19  Q.  B,  D,  242,  6  Aspin.  184, 
56  L.  j.  Q.  B,  428,  57  L.  T.  Rep.  N.  S.  550,  35 
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breaks  ground,  but  includes  negligence  before  commencement  of  the  voyage,  as 
bj  insufficiently  closing  a  port,  so  that  goods  are  damaged  on  the  voyage/^ 

6.  Stranding.  A  stranding  implies  a  settling  of  the  ship,  some  resting,  or  inter- 
ruption of  the  voyage  under  extraordinary  circumstances.^^  It  is  not  confined  to 
cases  in  which  the  vessel  is  upon  the  beach,  but  includes  the  striking  and  resting 
upon  a  rock,^^  grounding  on  piles  in  a  river  or  settling  upon  a  projection  of  a 
wharf. It  may  result  from  stress  of  weather,^'^  or  the  acts  of  those  in  charge  of 
the  navigation  of  the  vessel  honajide  performed  to  prevent  other  impending  loss 
or  injury.^^  A  taking  of  the  ground  in  a  tidal  harbor  in  the  ordinary  course  of 
navigation  is  not  a  stranding.^*  The  vessel  must  remain  stationary  for  a  time ; 
if  it  strike  and  run  there  is  no  stranding.^^ 

6.  Collision  —  a.  In  General.  Collision,  in  marine  insurance,  means  the  act 
of  two  ships  or  navigable  objects  striking  together.^^  It  does  not  include  the 
striking  against  a  submerged  or  sunken  object,^^  against  ice,^^  or  against  the  bank 
or  any  projection  of  the  land.^^  The  object  should  be  one  which  is  navigable,^^ 
but  it  need  not  be  in  condition  to  be  navigated  at  the  time  of  the  contact.^^  The 
vessel  need  not  be  in  motion  at  the  time  of  the  impact.^^  It  is  not  limited  to  the 
striking  of  any  particular  part  of  the  vessel  but  includes  the  hull,^^  the  upper 
w^orks,  and  also  the  equipment.^ 


Wkly.  Eep.  793;  Good  v.  London  Steamship 
Owners'  Mut.  Protecting  Assoc.,  L.  R.  6  C.  P. 
563,  20  Wkly.  Rep.  33. 

48.  Carmichael  v.  Liverpool  Sailing  Ship 
Owners'  Mut.  Indemnity  Assoc.,  19  Q.  B.  D. 
242,  6  Aspin.  184,  56  L.  J.  Q.  B.  428,  57  L.  T. 
Rep.  N.  S.  550,  35  Wkly.  Rep.  793. 

49.  Potter  v.  Suffolk  Ins.  Co.,  19  Fed.  Cas. 
1^0.  11,339,  2  Sumn.  197;  Letchford  v.  Old- 
ham, 5  Q.  B.  D.  538,  49  L.  J.  Q.  B.  458,  28 
Wkly.  Rep.  789;  De  Mattos  v.  Saunders,  L.  R. 
7  C.  P.  570,  1  Aspin.  377,  27  L.  T.  Rep.  N.  S. 
120,  20  Wkly.  Rep.  801;  Wells  v.  Hopwood,  3 
:B.  &  Ad.  20,  23  E.  C.  L.  19;  Bishop  v.  Pent- 
land,  7  B.  &  C.  219,  6  L.  J.  K.  B.  O.  S.  6,  1 
M.  &  R.  49,  31  Rev.  Rep.  177,  14  E.  C.  L.  104; 
McDougle  V.  Royal  Exch.  Assur.  Co.,  4  Campb. 
283,  4  M.  &  S.  503,  16  Rev.  Rep.  532;  Cor- 
coran V.  Gurney,  1  E.  &  B.  456,  17  Jur.  1152, 
22  L.  J.  Q.  B.  113,  1  Wkly.  Rep.  129,  72 
E.  C.  L.  456. 

Drawing  off  water  in  a  canal  whereby  the 
vessel  takes  the  ground  is  a  stranding.  Ray- 
ner  v.  Godmond,  5  B.  &  Aid.  225,  24  Rev. 
Rep.  335,  7  E.  C.  L.  129. 

50.  McDougle  v.  Royal  Exch.  Assur.  Co.,  4 
Campb.  283,  4  M.  &  S.  503,  16  Rev.  Rep.  532; 
Baker  v.  Towry,  1  Stark.  436,  18  Rev.  Rep. 
803,  2  E.  C.  L.  168. 

51.  Rayner  v.  Godmond,  5  B.  &  Aid.  225, 
24  Rev.  Rep.  335,  7  E.  C.  L.  129;  Dobson  v. 
Bolton,  1  Park  Ins.  239. 

52.  Corcoran  v.  Gurney,  1  E.  &  B.  456,  17 
Jur.  1152,  22  L.  J.  Q.  B.  113,  1  Wkly.  Rep. 
129,  72  E.  C.  L.  456. 

53.  Letchford  v.  Oldham,  5  Q.  B.  D.  538, 
49  L.  J.  Q.  B.  458,  28  Wkly.  Rep.  789;  De 
Mattos  V.  Saunders,  L.  R.  7  C.  P.  570,  1  Aspin. 
377,  27  L.  T.  Rep.  N.  S.  120,  20  Wkly.  Rep. 
801 ;  Barrow  v.  Bell,  4  B.  &  C.  736,  7  D.  &  R. 
244,  4  L.  J.  K.  B.  0.  S.  47,  28  Rev.  Rep.  468, 
10  E.  C.  L.  780. 

54.  Wells  V.  Hopwood,  3  B.  &  Ad.  20,  23 
E.  C.  L.  19;  Hearne  v.  Edmunds,  1  B.  &  B. 
388,  4  Moore  C.  P.  15,  21  Rev,  Rep.  660,  5 
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E.  C.  L.  699;  Bishop  v.  Peutland,  7  B.  &  C. 
219,  6  L.  J.  K.  B.  0.  S.  6,  1  M.  &  R.  49,  31 
Rev.  Rep.  177,  14  E.  C.  L.  104;  Kingsford 
V.  Marshall,  8  Bing.  458,  1  L.  J.  C.  P.  135,  1 
Moore  &  S.  657,  21  E.  C.  L.  619;  Magnus  v. 
Buttemer,  11  C.  B.  876,  16  Jur.  480,  21  L.  J. 
C.  P.  119,  73  E.  C.  L.  876. 

55.  Lake  v.  Columbian  Ins.  Co.,  13  Ohio 
48,  42  Am.  Dec.  188;  Harman  v.  Vaux,  3 
Campb.  429,  14  Rev.  Rep.  773.  Remaining  a 
minute  and  a  half  on  a  rock  was  held  not  to 
be  stranding  in  McDougle  v.  Roval  Exch.  As- 
sur. Co.,  4  Campb.  283,  4  M.  &  S.  503,  16 
Rev.  Rep.  532. 

56.  Newtown  Creek  Towing  Co.  v.  ^tna 
Ins.  Co.,  103  N.  Y.  114,  57  N.  E.  302;  Cline 
V.  Western  Assur.  Co.,  101  Va.  496,  44  S.  E. 
700. 

57.  Cline  v.  Western  Assur.  Co.,  101  Va. 
496,  44  S.  E.  700. 

58.  Newtow^n  Creek  Towing  Co.  v.  JEtna 
Ins.  Co.,  163  N.  Y.  114,  57  N.  E.  302. 

59.  But  collision  with  breakwater  is  cov- 
ered by  a  policy  insuring  against  collision 
with  "  wharves,  piers,  stages  or  similar  struc- 
tures." Linion  Mar.  Ins.  Co.  v.  Borwick, 
[1895]  2  Q.  B.  279,  8  Aspin.  71,  64  L.  J.  Q.  B. 
679,  73  L.  T.  Rep.  N.  S.  156,  15  Reports 
546. 

60.  Cline  v.  Western  Assur.  Co.,  101  Va. 
496,  44  S.  E.  700;  Chandler  v.  Blogg,  [1898] 

1  Q.  B.  32,  8  Aspin.  349,  67  L.  J.  Q.  B.  336, 
77  L.  T.  Rep.  N.  S.  524. 

61.  Chandler  v.  Blogg,  [1898]  1  Q.  B.  32, 
8  Aspin.  349,  67  L.  J.  Q.  B.  336,  77  L.  T. 
Rep.  N.  S.  524. 

62.  London  Assur.  v.  Companhia  de  Moe- 
gans  do  Barreiro,  167  U.  S.  149,  17  S.  Ct. 
785,  42  L.  ed.  113. 

63.  Union  Mar.  Ins.  Co.  v.  Borwick,  [1895] 

2  Q.  B.  279,  8  Aspin.  71,  64  L.  J.  Q.  B.  679, 
73  L.  T.  Rep.  N.  S.  156,  15  Reports  546. 

64.  McCowan  v.  Baine,  [1891]  A.  C.  401,  7 
Aspin.  89,  65  L.  T.  Rep.  N.  S.  502;  In  re 
Margetts,  [1901]  2  K.  B.  792,  9  Aspin.  217, 
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b.  Damage  to  Other  Vessel.  The  general  rule  is  that  only  the  direct  damage 
sustained  by  the  insured  vessel  is  recoverable,  and  damages  sustained  by  the 
vessel  or  object  with  which  the  insured  vessel  collided,  the  .whole  or  a  part  of 
wliich  the  insured  vessel  is  obligated  to  pay,  are  not  included.^^  A  contrary  rule, 
however,  prevails  in  Massachusetts.^^ 

e.  "  Running  Down  "  Clause.  The  "  running  down  "  clause  is  a  distinct  con- 
tract under  which  the  underwriters  agree  to  pay  a  proportion  of  the  damages  sus- 
tained by  the  other  vessel  in  coUision.^^  The  risk  is  confined  to  damage  done  and 
actually  paid  to  the  owners  of  the  vessel  run  down,^^  its  cargo,'^^  or  passengers.'^^ 
It  does  not  include  damage  done  to  the  assured's  vessel,  life  salvage  payable 
under  statutory  provision,''^  or  the  expense  of  removing  the  wreck  of  the  other 
vessel."^^ 

7.  Tower's  Liability.  Under  the  usual  form  of  tower's  liability"  clause"^* 
there  is  covered  the  loss  or  damage  to  which  the  tug  is  subjected  wliether  arising 
out  of  a  towage  or  salvage  service.''^  The  liability  must  be  determined  by  suit,'*^ 
but  the  amount  of  the  recovery  against  the  tug  is  not  conclusive  as  to  amount 
unless  the  underwriters  are  parties  to  such  suit.'^'^    It  has  been  held  that  the 


70  L.  J.  K.  B.  762,  85  L.  T.  Rep.  N.  S.  94,  49 
Wkly.  Rep.  609. 

65.  l^ew  York. —  Mathews  v.  Howard  Ins. 
Co,  11  N.  Y.  9. 

Pennsylvania. —  Goucher  v.  Providence 
Washington  Ins.  Co.,  3  Pa.  Super.  Ct.  230. 

South  Carolina. —  Street  v.  Augusta  Ins., 
etc.,  Co.,  12  Rich.  13,  75  Am.  Dec.  714. 

United  States. —  General  Mut.  Ins.  Co.  i'. 
Sherwood,  14  How.  351,  14  L.  ed.  452.  But 
see  Peters  v.  Warren  Ins.  Co.,  14  Pet.  99,  10 
L.  ed.  371. 

England. —  De  Vaux  v.  Salvador,  4  A.  & 
E.  420,  1  Harr.  &  W.  751,  5  L.  J.  K.  B.  134, 
6  N.  &  M.  713,  31  E.  C.  L.  195;  Taylor  v. 
Dewar,  5  B.  &  S.  58,  10  Jur.  N.  S.  301,  33 
L.  J.  Q.  B.  141,  10  L.  T.  Rep.  N.  S.  207,  12 
Wkly.  Rep.  579,  117  E.  C.  L.  58. 

66.  Whorf  V.  Equitable  Mar.  Ins.  Co.,  144 
Mass.  68,  10  N.  E.  513;  Blanchard  v.  Equita- 
ble Safety  Ins.  Co.,  12  Allen  (Mass.)  380; 
Walker  v.  Boston  Ins.  Co.,  14  Gray  (Mass.) 
288;  Nelson  v.  SufTolk  Ins.  Co.,  8  Cush. 
(Mass.)  477,  54  Am.  Dec.  770. 

67.  Xenos  v.  Fox,  L.  R.  4  C.  P.  605,  38 
L.  J.  C.  P.  351,  17  Wkly.  Pep.  893. 

Usual  form  of  clause. —  "  If  the  ship  hereby 
insured  shall  come  into  collision  with  any 
other  ship  or  vessel,  and  the  assured  in  con- 
sequence thereof  shall  become  liable  to  and 
shall  pay  any  sum  or  sums,  not  exceeding 
the  value  of  the  said  vessel  herebj^  insured," 
the  underwriters  will  pay  a  designated  pro- 
portion of  such  amount  so  paid. 

Vessel  in  tow  in  collision  with  tug. —  Where 
the  insured  vessel  was  in  tow  and  the  tug 
came  into  collision  with  a  third  vessel  under 
circumstances  whereby  the  insured  vessel  was 
reqinred  to  pay  a  part  of  the  damage  done 
to  the  third  vessel  such  damage  was  held  cov- 
ered under  this  clause.  McCowan  v.  Baine, 
[1891J  A.  C.  401,  7  Aspin.  89,  65  L.  T.  Rep. 
N.  S.  502. 

68.  Goucher  v.  Providence  Washington  Ins. 
Co.,  3  Pa.  Super.  Ct.  230;  Thompson  v. 
Reynolds,  7  E.  &  B.  172,  3  Jur.  N.  S.  464, 
20       J.  Q.  B.  93.  90  E.  C.  L.  172. 

69.  Goucher  v.  Providence  Washington  Ins. 


Co.,  3  Pa.  Super.  Ct.  230;  London  Steamship 
Owners'  Ins.  Co.  v.  Grampian  Steamship  Co., 
24  Q.  B.  D.  663,  6  Aspin.  500,  59  L.  J.  Q.  B. 
549,  62  L.  T.  Rep.  N.  S.  784,  38  Wkly.  Rep. 
651;  Taylor  v.  Dewar,  5  B.  &  S.  58,  10  Jur. 
N.  S.  361,  33  L.  J.  Q.  B.  141,  10  L.  T.  Rep. 
N.  S.  207.  12  Wklv.  Rep.  579,  117  E.  C.  L. 
58. 

70.  Goucher  v.  Providence  Washington  Ins. 
Co..  3  Pa.  Super.  Ct.  230. 

71.  Coey  v.  Smith,  22  Ct.  of  Sess.  Cas.  955. 
But  see  Tavlor  v.  Dewar,  5  B.  &  S.  58,  10 
Jur.  N.  S.  361,  33  L.  J.  Q.  B.  141,  10  L.  T. 
Rep.  N.  S.  267,  12  Wkly.  Rep.  579,  117  E.  C. 
L.  58. 

72.  London  Steamship  Owners'  Ins.  Co.  v. 
Grampian  Steamship  Co.,  24  Q.  B.  D.  003, 
()  Aspin.  500,  59  L.  J.  Q.  B.  549,  02  L.  T. 
Rep.  N.  S.  784,  38  Wkly.  Rep.  651. 

73.  Tatham  v.  Burr,  [1898]  A.  C.  382,  8 
Aspin.  401,  67  L.  J.  Adm.  61,  78  L.  T.  Rep. 
N.  S.  473,  46  Wkly.  Rep.  530;  Burger  v. 
Indemnity  Mut.  Mar.  Assur.  Co.,  [1900] 
2  Q.  B.  348,  9  Aspin.  85,  5  Com.  Cas.  315, 
09  L.  J.  Q.  B.  838,  S2  L.  T.  Rep.  N.  S.  831, 
48  Wkly.  Rep.  643 ;  Nourse  v.  Liverpool 
Sailing  Ship  Owners'  Mut.  Protection,  etc., 
Assoc.,  [1890]  2  Q.  B.  16,  8  Aspin.  144, 
65  L.  J.  Q.  B.  507,  74  L.  T.  Rep.  N.  S.  543, 
44  Wklv.  Rep.  500;  The  North  Britain, 
[1894]  P.  77,  7  Aspin.  413,  63  L.  J.  Adm.  33, 
70  L.  T.  Rep.  N.  S.  210,  42  Wkly.  Rep.  243. 

74.  The  usual  form  of  this  clause  provides 
that  the  insurance  is  to  "  fully  indemnify 
the  assured  for  loss  and  damage  arising 
from  or  growing  out  of  any  accident  caused 
by  collision  or  stranding  resulting  from  any 
cause  whatever  to  any  other  vessel  or  ves- 
sels .  .  .  for  which  said  steam-tug  or  its 
owners  may  be  legally  liable." 

75.  Ferguson  v.  Providence  Washington 
Ins.  Co.,  125  Fed.  141. 

76.  McWilliams  v.  Home  Ins.  Co.,  40  N.  Y. 
App.  Div.  400,  57  N.  Y.  Suppl.  1100;  Rogers 
V.  .^tna  Ins.  Co.,  95  Fed.  103,  35  C.  C.  A. 
396. 

77.  Rogers  r.  JEtna  Ins.  Co.,  95  Fed.  103, 
35  C.  C.  A.  396. 
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expenses  of  the  suit,  not  including  counsel  fees,  may  be  recovered,'''^  but  there  are 
decisions  to  the  contrary."^' 

8.  Jettison.  Jettison  in  a  marine  policy  means  any  throwing  overboard  of 
any  part  of  tlie  cargo,  equipment,  provisions,  etc.,  for  just  cause.^  It  does  not 
include  a  jettison  made  for  the  purpose  of  enabling  the  vessel  to  perform  life 
salvage  services.^^ 

9.  Fire.  "  Fire  "  covers  every  loss  whereby  the  property  insured  is  directly 
damaged  or  consumed  by  fire  from  whatsoever  cause  the  fire  arose.^'*  It  does  not 
cover  damage  to  the  interior  of  a  boiler  by  the  fires  of  the  furnace  on  account  of 
a  faihire  to  keep  water  in  the  boiler.^^ 

10.  Arrest,  Restraint,  Detention,  Etc. —  a.  In  General.  "Arrest,"  "restraint," 
and  "  detention  "  import  some  violent  interference  with  the  ordinary  course  of 
the  voyage.^*  They  do  not  cover  an  interference  by  the  operation  of  an  ordinary 
municipal  law  or  regulation,^^  nor  a  mere  warning  not  to  enter  an  enemy's  port.^^ 
Actual  physical  force  need  not  be  applied,^^  nor  need  the  acts  be  hostile.®^  An 
intention  to  keep  the  property  is  not  an  element.^^  Within  these  words  fall  an 
interference  with  the  property  by  blockade,^  embargo,^^  and  a  taking  for  alleged 
violation  of  revenue  laws.^^ 

b.  Kings,  Princes,  and  People.  "  Kings,"  "  princes,"  and  "  people "  refer 
to  the  governing  power  of  the  country including  any  of  its  officers,  whether 
executive,  military,  or  judicial.^* 


78.  Egbert  d.  St.  Paul  F.  &  M.  Ins.  Co.,  92 
Fed.  517. 

79.  McWilliams  v.  Home  Ins.  Co.,  40  N.  Y. 
App.  Div.  400,  57  N.  Y.  Suppl.  1100; 
Fernald  v.  Providence  Washington  Ins.  Co., 
27  N.  Y.  App.  Div.  137,  50  N.  Y.  Suppl.  838. 

80.  Butler  v.  Wildman,  3  B.  &  Aid.  398,  22 
Rev.  Pep.  435,  5  E.  C.  L.  233. 

81.  Dabney  v.  New  England  Mut.  Mar  Ins. 
Co.,  14  Allen  (Mass.)  300. 

82.  Louisville  Underwriters  v.  Durland,  123 
Ind.  544,  24  N.  E.  221,  7  L.  R.  A.  399; 
Germania  Ins.  Co.  v.  Sherlock,  25  Ohio  St. 
33 ;  Howard  F.  Ins.  Co.  r.  Norwich,  etc.. 
Transp.  Co.,  79  U.  S.  194,  20  L.  ed.  378; 
Gordon  v.  Rimmington,  1  Campb.  123. 

83.  American  Towing  Co.  v.  Germania  F. 
Ins.  Co.,  74  Md.  25,  21  x\tl.  553. 

84.  Miller  v.  Law  Ace.  Ins.  Co.,  [1902]  2 
K.  B.  694.  7  Com.  Cas.  151,  71  L.  J.  K.  B. 
551,  20  Wkly.  Rep.  474  [affirmed  in  [1903] 
1  K.  B.  712,  9  Aspin.  386,  8  Com.  Cas.  161, 
72  L.  J.  K.  B.  428,  88  L.  T.  Rep.  N.  S.  370, 
51  Wkly.  Rep.  420]. 

A  suit  against  the  captain  of  a  vessel  and 
not  against  the  vessel  is  not  covered,  al- 
though it  results  in  the  delay  of  the  voyage. 
Bradford  v.  Levy,  2  C.  &  P.  137,  R.  &  M.  331, 
31  Rev.  Rep.  657,  12  E.  C.  L.  492. 

Siege  of  city. —  Where  part  of  the  transit 
was  overland  and  the  transit  was  inter- 
rupted by  the  besieging  of  the  city  wherein 
the  property  was  located,  it  was  held  to  be 
a  restraint.  Rodoconachi  r.  Elliott,  L.  R.  9 
C.  P.  518,  2  Aspin.  399,  43  L.  J.  C.  P.  255, 
31  L.  T.  Rep.  N.  S.  239. 

85.  Miller  v.  Law  Acc.  Ins.  Co.,  [1902]  2 
K.  B.  694,  7  Com.  Cas.  151,  71  L.  J.  K.  B. 
551,  50  Wkly.  Rep.  474  [affirmed  in  [1908]  1 
K.  B.  712,  9  Aspin.  386,  8  Com.  Cas.  161, 
72  L.  J.  K.  B.  428,  88  L.  T.  Rep.  N.  S.  370, 
51  Wkly.  Rep.  420]. 

86.  Richardson  v.  Maine  F.  &  M.  Ins.  Co., 
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6  Mass.  102,  4  Am.  Dec.  92:  Corp  v.  United 
Ins.  Co..  8  Johns.  (N.  Y.)  277;  King  v. 
Delaware  Ins.  Co.,  14  Fed.  Cas.  No.  7,788^ 
2  Wash.  300  [affirmed  in  6  Cranch  71,  3  L. 
ed.  155]. 

87.  Saltus  i\  United  Ins.  Co.,  15  Johns. 
(N.  Y.)  523. 

88.  Robinson  Gold  Min.  Co.  v.  Alliance 
Ins.  Co.,  [1901]  2  K.  B.  919,  6  Com.  Cas. 
244,  70  L.  J.  K.  B.  892,  85  L.  T.  Rep.  N.  S. 
419,  50  Wkly.  Rep.  109  [affirmed  in  [1902] 

2  K.  B.  489,  7  Com.  Cas.  219,  71  L.  J.  K.  B. 
942,  86  L.  T.  Rep.  N.  S.  858,  51  Wkly.  Rep. 
105]. 

89.  Murray  v.  Harmony  F.  &  M.  Ins.  Co., 
58  Barb.  (N.  Y.)  9. 

90.  Vigers  v.  Ocean  Ins.  Co.,  12  La.  362, 
32  Am.  Dec.  118;  Wilson  v.  United  Ins.  Co., 
14  Johns.  (N.  Y.)  227;  Schmidt  v.  United 
Ins.  Co.,  1  Johns.  (N.  Y.)  249,  3  Am.  Dec. 
319;  Thompson  v.  Read,  12.  Serg.  &  R.  (Pa.) 
440:  Olivera  v.  Union  Ins.  Co.,  3  Wheat. 
(U.  S.)   183,  4  L.  ed.  365. 

"Unlawful"  restraints  and  detentions  do 
not  cover  a  detainment  by  a  force  lawfully 
blockading  a  port.  McCall  v.  Marine  Ins. 
Co.,  8  Cranch  (U.  S.)  59,  3  L.  ed.  487. 

91.  Delano  v.  Bedford  Mar.  Ins.  Co.,  10 
Mass.  347,  6  Am.  Dec.  132;  Lorent  v.  South 
Carolina  Ins.  Co.,  1  Nott  &  M.  (S.  C.)  505; 
Odlin  V.  Pennsvlvania  Ins.  Co.,  18  Fed.  Cas. 
No.  10,433,  2  "^Wash.  312;  Aubert  v.  Gray, 

3  B.  &  S.  163,  169,  9  Jur.  N.  S.  714,  32 
L.  J.  Q.  B.  50,  7  L.  T.  Rep.  N.  S.  469, 
11  Wklv.  Rep.  27,  113  E,  C.  L.  163,  169; 
Rotch  V.  Edie,  6  T.  R.  413,  3  Rev.  Rep.  222. 

92.  Magoun  v.  New  England  Mar.  Ins.  Co., 
16  Fed.  Cas.  No.  8,961,  1  Story  157. 

93.  Nesbitt  v.  Lushington,  4  T.  R.  783,  2 
Rev.  Rep.  519. 

94.  The  issuance  of  a  writ  of  habeas  corpus 
falls  within  this  clause.  Simpson  v.  Charles- 
ton F.  &  M.  Ins.  Co.,  Dudley  (S.  C.)  239. 
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11.  Capture.  Capture  includes  all  hostile  takings  made  with  intent  to  keep 
or  obtain  condemnation,^^  or  made  for  the  purpose  of  putting  the  property  taken  to 
a  specific  use  for  the  benefit  of  the  captor.^"^  It  is  none  the  less  a  capture  whetlier 
the  taking  be  by  friends  or  allies,^^  enemy  or  belligerent,^^  or  by  pirates.^  A 
condemnation  is  not  necessary  to  complete  the  capture  or  to  render  the 
underwriter  liable.^ 

12.  Seizure.  "Seizure"  is  a  broader  term  than  "capture"  and  includes 
every  forceable  taknig  of  possession,^  whether  by  lawful  authority'*  or  over- 
whelming force,^  legal,  illegal,^  or  piratical^  It  was  formerly  considered  essential 
that  the  taking  be  hostile,^  but  this  is  not  now  the  law.^ 

13.  Pirates.  An  insurance  against  pirates  includes  seizure  by  mutinous  pas- 
sengers,^^ but  not  a  wrongful  seizure  by  a  governmental  official"  or  by  a  de facto 
govern  men  t.^^ 

14.  Barratry  —  a.  Definition.    Barratry  is  an  act  committed  by  the  master  or 


Arrest  in  a  civil  suit  is  not  a  restraint  of 
princes,  etc.  Robinson  Gold  Min.  Co.  v.  Alli- 
ance Ins.  Co.,  [1901]  2  K.  B.  919,  6  Com.  Cas. 
244,  70  L.  J.  K.  B.  892,  8.5  L.  T.  Rep.  N.  S. 
419,  50  Wklv.  Rep.  109  [affirmed  in  [1902] 
2  K.  B.  489,^7  Com.  Cas.  219,  71  L.  J.  K.  B. 
942,  86  L.  T.  Rep.  N.  S.  858,  51  Wkly.  Rep. 
105]. 

95.  Lee  v.  Boardman,  3  Mass.  238,  3  Am. 
Dec.  134. 

96.  Dole  V.  New  England  Mut.  Mar.  Ins. 
Co.,  6  Allen  (Mass.)  373;  Richardson  v. 
Maine  F.  &  M.  Ins.  Co.,  G  Mass.  102,  4  Am. 
Dec.  92;  Murray  v.  Harmony  F.  &  M.  Ins. 
Co.,  58  Barb.  (N.  Y.)  9;  Johnston  v.  Hogg, 
10  Q.  B.  D.  432,  5  Aspin.  51,  52  L.  J.  Q.  B. 
343,  48  L.  T.  Rep.  N.  S.  435,  31  Wklv.  Rep. 
768. 

97.  Murray  v.  Harmony  F.  &  M.  Ins.  Co., 
58  Barb.   (N.  Y.)  9. 

98.  Lee  v.  Boardman,  3  Mass.  238,  3  Am. 
Dec.  134;  Murray  v.  United  Ins.  Co.,  2 
Johns.  Cas.   (N.  Y.)  203. 

99.  Lee  v.  Boardman,  3  Mass.  238,  3  Am. 
Dec.  134;  Murray  v.  United  Ins.  Co.,  2  Johns. 
Cas.  (N.  Y.)  263;  Robinson  Gold  Min.  Co. 
V.  Alliance  Ins.  Co.,  ri902]  2  K.  B.  489,  7 
Com.  Cas.  219,  71  L.  J.  K.  B.  942,  86  L.  T. 
Rep.  N.  S.  858,  51  Wkly.  Rep.  105. 

1.  Dole  V.  New  England  Mut.  Mar.  Ins.  Co., 

7  Fed.  Cas.  No.  3.966.  2  Cliff.  394. 

2.  Goss  V.  Withers,  2  Burr.  683,  2  Ld.  Ken. 
325. 

3.  Robinson  Gold  INIin,  Co.  v.  Alliance  Ins. 
Co.,  [1902]  2  K.  B.  489,  7  Com.  Cas.  219, 
71  L.  J.  K.  B.  942,  86  L.  T.  Rep.  N.  S. 
858,  51  Wklv.  Rep.  105;  Johnston  r.  Hogg, 
10  Q.  B.  D.  432,  5  Aspin.  51,  52  L.  J.  Q.  B. 
343,  48  L.  T.  Rep.  N.  S.  435,  31  Wkly.  Rep. 
768. 

4.  Cory  v.  Burr,  8  App.  Cas.  393,  5  Aspin. 
109,  52  L.  J.  Q.  B.  657,  49  L.  T.  Rep.  N.  S. 
78,  31  Wkly.  Rep.  894;  Miller  v.  Law  Acc. 
Ins.  Soc,  [1903]  1  K.  B.  712,  9  Aspin.  386, 

8  Com.  Cas.  161,  72  L.  J.  K.  B.  428,  88  L.  T. 
Rep.  N.  S.  370,  51  Wkly.  Rep.  420;  Robin- 
son Gold  Min.  Co.  v.  Alliance  Ins.  Co.,  [1902] 
2  K.  B.  489,  7  Com.  Cas.  219,  71  L.  J.  K.  B. 
942,  86  L.  T.  Rep.  N.  S.  858,  51  Wkly.  Rep. 

Taking  by  Confederate  states  included.— 

Dole  V.  Merchants'  Mut.  Mar.  Ins.  Co.,  51 
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Me.  465 ;  Dole  v.  New  England  Mut.  Mar.  Ins. 
Co.,  6  Allen  (Mass.)  373;  Swinnerton  v, 
Columbian  Ins.  Co.,  37  N.  Y.  174,  93  Am.  Dec. 
560  [reversing  9  Bosw.  361];  Fifield  v. 
Pennsylvania  Ins.  Co.,  47  Pa.  St.  166,  86 
Am.  Dec.  523;  Dole  v.  New  England  Mut. 
Mar.  Ins.  Co.,  7  Fed.  Cas.  No.  3,966,  2  Cliff. 
394. 

5.  Robinson  Gold  Min.  Co.  v.  Alliance  Ins. 
Co.,  [1902]  2  K.  B.  489,  7  Com.  Cas.  219, 
71  L.  J.  K.  B.  942,  86  L.  T.  Rep.  N.  S.  858, 
51  Wkly.  Rep.  105. 

6.  Mauran  v.  Alliance  Ins.  Co.,  6  Wall. 
(U.  S.)  1,  18  L.  ed.  836;  Powell  v.  Hyde, 
5  E.  &  B.  607,  2  -Jur.  N.  S.  87,  25  L.  J.  Q.  B. 
65,  4  Wkly.  Rep.  51,  85  E.  C.  L.  607;  Klein- 
Avort  V.  Shepard,  1  E.  &  E.  447,  5  Jur.  N.  S. 
863,  28  L.  J.  Q.  B.  147,  7  Wkly.  Rep.  227, 
102  E.  C.  L.  447. 

7.  Johnston  V.  Hogg,  10  Q.  B.  D.  432,  5 
Aspin.  51,  52  L.  J.  Q.  B.  343,  48  L.  T.  Rep. 
N.  S.  435,  31  Wkly.  Rep.  768;  Palmer  v. 
Naylor,  2  C.  L.  R.  1202,  10  Exch.  382,  23 
L.  J.  Exch.  323,  18  Jur.  961,  2  Wkly.  Rep. 
621;  Kleinwort  v.  Shepard.  1  E.  &  E.  447, 
5  Jur.  N.  S.  863.  28  L.  J.  Q.  B.  147,  7 
Wkly.  Rep.  227,  102  E.  C.  L.  447.  Compare 
Greene  v.  Pacific  Mut.  Ins.  Co.,  9  Allen 
(Mass.)  217. 

8.  Robinson  Gold  Min.  Co.  t*.  Alliance  Ins. 
Co.,  [1901]  2  K.  B.  919,  6  Com.  Cas.  244,  70 
L.  J.  K.  B.  892,  85  L.  T.  Rep.  N.  S.  419,  50 
Wkly.  Rep.  109  [affirmed  in  [1902]  2  K.  B. 
489,  7  Com.  Cas.  219,  71  L.  J.  K.  B.  942,  86 
L.  T.  Rep.  N.  S.  858,  51  Wkly.  Rep.  105; 
Pipon  V.  Cope,  1  Campb.  434,  io  Rev.  Rep. 
720;  Mellish  v.  Andrews,  15  East  13,  13  Rev. 
Rep.  351. 

9.  Miller  v.  Law  Acc.  Ins.  Soc,  [1903]  1 
K.  B.  712,  9  Aspin.  386,  8  Com.  Cas.  161,  72 
L.  J.  K.  B.  428,  88  L.  T.  Rep.  N.  S.  370,  51 
Wkly.  Rep.  420. 

10.  Palmer  v.  Naylor,  3  C.  L.  R.  1202,  10 
Exch.  382,  18  Jur.  961,  23  L.  J.  Exch.  323,  2 
Wkly.  Rep.  621;  Kleinwort  r.  Shepard,  1 
E.  &  E.  447,  5  Jur.  N.  S.  863,  28  L.  J.  Q.  B. 
147,  7  Wkly.  Rep.  227,  102  E.  C.  L.  447. 

11.  Paddock  v.  Commercial  Ins.  Co.,  2 
Allen   (Mass.)  93. 

12.  Mauran  r.  Alliance  Ins.  Co.,  6  Wall. 
(U.  S.)  1,  18  L.  ed.  836.  See  also  Dole  V, 
Merchants'  Mut.  Mar.  Ins.  Co.,  51  Me.  465. 

[VIII,  E,  14,  a] 


658    [26  Cyc] 


MARINE  INSURANCE 


Tnariners  of  a  ship  for  some  unlawful  or  fraudulent  purpose,  contrary  to  their  duty 
to  their  owners,  whereby  the  latter  sustain  injury.^^ 

b.  Essential  Elements.  It  is  necessary  that  the  act  be  fraudulent^*  or  crim- 
inal,^^  wilful,^*'  and  against  the  interests  of  the  owner.^^  It  need  not  be  benelicial 
to  the  person  committing  the  act.^^ 

e.  Acts  of  Owner.  Acts  done  by  a  master,  or  other  person  who  is  also  the 
legal  or  equitable  owner  of  the  vessel,^^  or  tlie  owner  jpro  hac  mce^  or  acts  done 
at  his  directiori,^^  are  not  barratrous  even  as  to  innocent  ship|)ers  of  cargo.  But 


13.  Massachusetts. —  Stone  v.  National  Ins. 
Co.,  19  Pick.  34. 

New  York. —  Walden  v.  New  York  Fire- 
men Ins.  Co.,  12  Johns.  128  [reversed  on 
other  grounds  in  12  Johns.  513,  7  Am.  Dee. 
340];  Cook  V.  Commercial  Ins.  Co.,  11  Johns. 
40,  6  Am.  Dec.  353;  Kendrick  v.  Delafield,  2 
Cai.  67. 

Pennsylvania. —  Wilcocks  v.  Union  Ins.  Co., 
2  Binn.  574,  4  Am.  Dec.  480. 

United  States. —  Patapsco  Ins.  Co.  v.  Coul- 
ter, 3  Pet.  222,  7  L.  ed.  659;  Marcardier  v. 
Chesapeake  Ins.  Co.,  8  Cranch  39,  3  L.  ed. 
481;  Dederer  v.  Delaware  Ins.  Co.,  7  Fed. 
Cas.  No.  3,733,  2  Wash.  01;  Waters  v.  Mer- 
chants' Louisville  Ins.  Co.,  29  Fed.  Cas.  No. 
17,266,  1  McLean  275. 

England. —  Australasian  Ins.  Co.  v.  Jack- 
son, 3  Aspin.  26,  33  L.  T.  Rep.  N.  S.  286; 
Earle  v.  Rowcroft,  8  East  126,  9  Rev.  Rep. 
385;  Lindsay  v.  Lcathley,  3  F.  &  F.  902,  11 
L.  T.  Rep.  N.  S.  194;  Boehm  v.  Combe,  2 
M.  &  S.  172,  14  Rev.  Rep.  611;  Phyn  v.  Royal 
Exch.  Assur.  Co.,  7  T.  R.  505,  4  Rev.  Rep.  508. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §§  1099, 
1100. 

Barratry  of  the  mate  who  has  assumed 
command  upon  death  of  the  master  is  not 
within  an  exception  of  losses  by  barratry 
the  master.    Tate  v.  Protection  Ins.  Co.,  20 
Conn.  48L  52  Am.  Dec.  350. 

14.  Kentucky. —  Louisville  Underwriters  v. 
Pence,  93  Ky.  96,  19  S.  W.  10,  14  Ky.  L.  Rep. 
21,  40  Am.  St.  Rep.  176. 

Maine. —  Hutchins  v.  Ford,  82  Me.  363,  19 
Atl.  832. 

Massachusetts. — Wiggin  v.  Amory,  14  Mass. 
1,  7  Am.  Dec.  175. 

New  York. —  Walden  v.  New  York  Firemen 
Ins.  Co.,  12  Johns.  128  [reversed  on  other 
grounds  in  12  Johns.  513,  7  Am.  Dec.  340]. 

Ohio. —  Germania  Ins.  Co.  v.  Sherlock,  25 
Ohio  St.  33. 

Pennsylvania. —  Hood  v.  Nesbit,  2  Dall.  137, 
1  L.  ed.  321,  1  Am.  Dec.  265. 

South  Carolina. —  Messonier  v.  Union  Ins. 
Co.,  1  Nott  &  M.  155. 

Tennessee. — Stewart  v.  Tennessee  Mar.,  etc., 
Ins.  Co.,  1  Humphr.  242. 

United  States. —  Patapsco  Ins.  Co.  v.  Coul- 
ter, 3  Pet.  222,  7  L.  ed.  659;  Dederer  v. 
Delaware  Ins.  Co.,  7  Fed.  Cas.  No.  3,733,  2 
Wash.  61. 

England. —  Bradford  v.  Levy,  2  Q.  &  P.  137, 
R.  &  M.  331,  31  Rev.  Rep.  657,  12  E.  C.  L. 
492;  Todd  V.  Ritchie,  1  Stark.  240,  18  Rev. 
Rep.  768,  2  E.  C.  L.  97 ;  Phvn  v.  Royal  Exch. 
Assur.  Co.,  7  T.  R.  505,  4  Rev.  Rep.  508. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1100. 
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15.  Wiggin  V.  Amory,  14  Mass.  1,  7  Am. 
Dec.  175;  Germania  Ins.  Co.  v.  Sherlock,  25 
Ohio  St.  33;  Hood  v.  Nesbit,  2  Dall.  (Pa.) 
137,  1  L.  ed.  321,  1  Am.  Dec.  265. 

16.  Lawton  v.  Sun  Mut.  Ins.  Co.,  2  Cush. 
(Mass.)  500. 

17.  Louisiana. —  Millaudon  v.  New  Orleans 
Ins.  Co.,  11  Mart.  602,  13  Am.  Dec.  358. 

Massachusetts. —  Ward  v.  Wood,  13  Mass. 
539. 

New  York. —  Mclntyre  v.  Bowne,  1  Johns. 
229. 

Pennsylvania. —  Citizens'  Ins.  Co.  v.  Marsh, 
41  Pa.  St.  386;  Crousillat  v.  Ball,  4  Dall. 
294,  1  L.  ed.  840,  2  Am.  Dec.  375. 

England. —  Hobbs  v.  Hannam,  3  Campb.  93, 
13  Rev.  Rep.  764;  Stamma  v.  Brown,  2  Str. 
1173;  Nutt  V.  Bourdieu,  1  T.  R.  323,  1  Rev. 
Rep.  211. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1099, 
1100. 

18.  Lawton  v.  Sun  Mut.  Ins.  Co.,  2  Cush. 
(Mass.)  500;  Dederer  v.  Delaware  Ins.  Co.,  7 
Fed.  Cas.  No.  3,733,  2  Wash.  61.  But  see 
Crousillat  v.  Ball,  4  Dall.  (Pa.)  294,  1  L.  ed. 
840,  2  Am.  Dec.  375. 

19.  Louisiana. —  Barry  v.  Louisiana  Ins. 
Co.,  11  Mart.  630. 

New  York. —  Kendrick  v.  Delafield,  2  Cai. 
67. 

Pennsylvania. —  Citizens'  Ins.  Co.  v.  Marsh, 
41  Pa.  St.  386. 

South  Carolina. —  Frazier  v.  Charleston, 
etc.,  Ins.  Co.,  Cheves  123. 

United  States. —  Marcardier  v.  Chesapeake 
Ins.  Co.,  8  Cranch  39,  3  L.  ed.  481. 

England. —  Nutt  v.  Bourdieu,  1  T.  R.  323, 
1  Rev.  Rep.  211. 

Cargo  owned  by  mate. —  The  mate  of  a  ves- 
sel can  be  a  freighter  of  goods  in  her  and 
recover  a  loss  of  the  insurer  on  the  ground 
of  barratry  of  the  mariners.  Stone  v.  Na- 
tional Ins.  Co.,  19  Pick.  (Mass.)  34. 

Where  the  master  is  the  general  agent  and 
consignee  of  the  owner,  his  acts  cannot  con- 
stitute barratry.  Crousillat  v.  Ball,  4  Dall. 
(Pa.)  294,  1  L.  ed.  840,  2  Am.  Dec.  375. 

20.  Taggard  v.  Loring,  16  Mass.  336,  8  Am. 
Dec.  140;  Hallet  v.  Columbian  Ins.  Co.,  8 
Johns.  (N.  Y.)  272. 

Who  is  an  owner  pro  hac  vice  see  Ship- 
ping. 

21.  Hallet  v.  Columbian  Ins.  Co.,  8  Johns. 
(N.  Y.)  272;  Stamma  v.  Brown,  2  Str.  1173; 
Nutt  V.  Bourdieu,  1  T.  R.  323,  1  Rev.  Rep. 
211.  Contra,  Meyer  v.  Great  Western  Ins. 
Co.,  104  Cai.  381,  38  Pac.  82;  lonides  v. 
Pender,  1  Aspin.  432,  27  L.  T.  Rep.  N.  S. 
244. 
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the  master  of  a  ship  who  is  also  a  part-owner  of  the  same  may  commit  barratry 
against  his  coowners.^'^ 

d.  Illustrations.  Barratry  includes  any  gross  malversation  by  the  master,^^ 
a  fraudulent  deviation or  delay  in  the  voyage,  a  fraudulent  stranding or 
wrecking  of  the  vessel,  theft,^^  other  than  petty  theft,^^  sniuggling,^^  illicit  trade,^^ 
resisting  lawful  search,^^  or  knowingly  doing  any  unlawful  act  without  the 
authority  of  the  owners.^  But  negligence,^^  unless  so  gross  as  to  amount  to  evi- 
dence of  fraud,^^  or  a  failure  to  make  proper  repairs  or  to  properly  stow  the 
cargo,^^  except  where  it  is  stowed  contrary  to  the  order  or  protest  of  the  owner,^^ 
or  an  attempt  to  rescue  from  captors  for  the  benefit  of  the  owners,^^  is  not 
included. 

15.  Thieves.  An  insurance  against  "thieves"  includes  any  larceny,  whether 
by  persons  on  board  the  vessel    or  from  without."^^ 

16.  Enemies.    An  insurance  against  enemies  means  public  enemies.^^ 

17.  Mortality.  Unless  a  different  intent  clearly  appears,  an  insurance  against 
risk;  of  mortality  means  death  from  natural  causes.^^ 

18.  "  All  Other  Perils."      All  other  perils"  covers  all  perils  which  are  of 


22.  Hutchins  r.  Ford,  82  Me.  363,  19  Atl. 
832;  Voisin  v.  Commercial  Mut.  Ins.  Co.,  62 
Hun  (N.  Y.)  4,  16  N.  Y.  Suppl.  410;  Small 
f.  United  Kingdom  Mar.  Mut.  Ins.  Assoc., 
[1897]  2  Q.  B.  311,  8  Aspin.  293,  66  L.  J. 
Q.  B.  736,  76  L.  T.  Rep.  IN.  S.  828,  46  Wkly. 
Rep.  24;  Jones  v.  Nicholson,  2  C.  L.  R.  1236, 
10  Exch.  28,  23  L.  J.  Exch.  330.  But  see 
Wilson  V.  General  Mut.  Ins.  Co.,  12  Cusli. 
(Mass.)  360,  59  Am.  Dec.  188. 

23.  Wilfully  commencing  a  voyage  when 
the  winds  were  foul,  contrary  to  the  direc- 
tions of  the  pilot,  was  held  to  be  barratrous, 
although  there  was  no  fraud.  Heyman  i*. 
Parish,  2  Campb.  149,  11  Rev.  Rep.  688. 

24.  Mclntyre  f.  Bowne,  1  Johns.  (N.  Y.) 
229;  Dixon  v.  Reed,  5  B.  &  Aid.  597,  1  D.  & 
R.  207,  24  Rev.  Rep.  481,  7  E.  C.  L.  327;  Moss 

Byrom,  6  T.  R.  379,  3  Rev.  Rep.  208;  Ross 
V.  Hunter,  4  T.  R.  33,  2  Rev.  Rep.  319;  Lock- 
yer  r.  Offley,  1  T.  R.  252,  1  Rev.  Rep. 
194. 

25.  American  Ins.  Co.  r.  Dunham,  12  Wend, 
(N.  Y.)  463  [affirmed  in  15  Wend.  9];  Ros- 
cow  V.  Corson,  8  Taunt.  684,  21  Rev.  Rep. 
507,  4  E.  C.  L.  335. 

26.  Pike  v.  Merchants'  Mut.  Ins.  Co.,  26 
La.  Ann.  392;  Clark  r.  Washington  Ins.  Co., 
100  Mass.  509,  1  Am.  Rep.  135. 

27.  Voisin  v.  Commercial  Mut.  Ins.  Co.,  62 
Hun  (N.  Y.)  4,  16  N.  Y.  Suppl.  410. 

28.  Lawton  v.  Sun  Mut.  Ins.  Co.,  2  Cush. 
(Mass.)  500;  Stone  v.  National  Ins.  Co.,  19 
Pick.  (Mass.)  34;  America  Ins.  Co.  v.  Brvan, 
1  Hill  (N.  Y.)  25  [affirmed  in  26  Vv^end.  563, 
37  Am.  Dec.  278]. 

29.  Stone  v.  National  Ins.  Co.,  19  Pick. 
(Mass.)  34. 

30.  Havelock  v.  Hancill,  3  T.  R.  277,  1 
Rev.  Rep.  703. 

31.  American  Ins.  Co.  v.  Dunham,  15  Wend. 
(N.  Y.)  9. 

32.  Brown  v.  Union  Ins.  Co.,  5  Dav  (Conn.) 
1,  5  Am.  Dec.  123. 

33.  Australasian  Ins,  Co.  r.  Jackson,  3 
Aspin.  26,  33  L,  T,  Rep.  N.  S.  286;  Earle 
V.  Rowcroft,  8  East  126,  9  Rev.  Rep.  385. 

34.  Louisville  Underwriters  v.  Pence,  93 


Ky.  96,  19  S.  W.  10,  14  Ky.  L.  Rep.  21,  40 
Am.  St.  Rep.  176;  Fayerweather  v.  Phenix 
Ins.  Co.,  54  N.  Y.  Super.  Ct.  545,  7  N.  Y.  St. 
25;  Waters  v.  Merchants'  Louisville  Ins.  Co., 
29  Fed.  Cas.  ino.  17,266,  1  McLean  275. 

35.  Faverweather  v.  Phenix  Ins.  Co.,  54 
N.  Y.  Super.  Ct.  545,  7  N.  Y.  St.  25;  Waters 
V.  Merchants'  Louisville  Ins.  Co.,  29  Fed.  Cas. 
No.  17,266,  1  McLean  275;  lonides  v.  Pender, 
1  Aspin.  432,  27  L.  T.  Rep.  N,  S,  244, 

36.  Stewart  r.  Tennessee  M.  &  F.  Ins.  Co., 
1  Humphr.  (Tenn.)  242. 

37.  Atkinson  v.  Great  Western  Ins,  Co.,  4 
Daly  (N.  Y.)  1  [reversed  on  other  grounds  in 
65  N.  Y.  531]. 

38.  Atkinson  v.  Great  Western  Ins.  Co.,  65 
N.  Y.  531, 

39.  Dederer  v.  Delaware  Ins.  Co.,  7  Fed. 
Cas.  No.  3,733,  2  Wash.  61. 

40.  America  Ins.  Co.  i\  Bryan,  1  Hill 
(N.  Y.)  25  [affirmed  in  26  Wend.  563,  37 
Am.  Dec.  278]  ;  Atlantic  Ins.  Co.  v.  Storrow, 
5  Paige  (N.  Y.)  285. 

41.  America  Ins.  Co.  v.  Bryan,  1  Hill 
(N.  Y^)  25  [affirmed  in  26  Wend.  563,  37 
Am.  Dec.  278] ;  Harford  v.  Maynard,  1  Park 
Ins.  36. 

42.  See  Monongahela  Ins.  Co.  v.  Chester, 
43  Pa.  St,  491;  Merchants'  Ins,  Co.  v.  Ed- 
mond,  17  Gratt.  (Va.)  138. 

43.  Lawrence  v.  Aberdein,  5  B.  &  Aid.  107, 
24  Rev.  Rep.  299,  7  E.  C.  L.  69.  See  also 
Gabay  v.  Lloyd,  3  B.  &  C.  793,  5  D.  &  R.  641, 
3  L.  J.  K.  B.  O.  S.  116,  27  Rev.  Rep.  486, 
10  E.  C.  L.  359. 

"Walking  to  be  deemed  safe  arrival." — 
A  policy  of  insurance  on  a  dog  contained  th^ 
following  clause :  "  This  insurance  is  against 
all  risks,  including  mortality  from  any  cause, 
jettison,  and  washing  overboard,  but  walkin-'- 
at  Lahore,  Punjab,  to  be  deemed  a  safe  ar 
rival."  The  dog  was  injured  during  the 
transit,  and  on  arrival  at  Lahore  could  only 
walk  on  three  legs.  It  was  held  that  the  dog 
did  not  walk  at  Lahore,  within  the  meaning 
of  the  policy.  Jacob  v.  Gaviller,  7  Com.  Cas. 
116,  87  L.  T.  Rep.  N,  S,  26,  50  Wkly.  Rep. 
428. 
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like  kind  to  any  of  the  perils  previously  enumerated,  and  none  other.'"  Where 
the  perils  of  the  sea  are  among  the  enumerated  perils  it  will  cover  damage 
sustained  in  taking  ground  in  a  tidal  harbor/^  or  from  the  winds  while  the  vessel 
is  in  a  graving-dock  for  repairs,'*^  and  damages  sustained  in  getting  out  of  dock*^ 
or  being  sunk  by  another  vessel  firing  upon  her  in  consequence  of  mistaking  her 
for  an  enemy.*^  But  the  breaking  of  machinery  is  not  included.'*^  And  where 
the  insurance  is  upon  live  stock  it  covers  the  risk  of  their  rushing  overboard.^ 
When  coupled  with  insurance  against  enemies,  a  capture  or  seizure  by  the  Con- 
federate states  was  held  included.^^  Fire  being  enumerated,  loss  sustained  by 
putting  into  port  and  discharging  and  selling  a  part  of  the  cargo,  which  consisted 
of  coal  and  which  had  become  overheated,  was  held  to  be  covered.^^  And,  where 
assailing  thieves  are  insured  against,  loss  from  seizure  by  a  mob  is  covered.^ 
Barratry  is  not  covered  unless  particularly  enumerated.^* 

19.  Usual  Risks.  Where  insurance  is  made  against  the  "  usual  risks  "  it  covers 
barratry,^^  capture,''^  and  mutiny  where  the  insurance  is  upon  slaves but  not  an 
extraordinary  duty  laid  upon  the  insured  goods,^^  or  damage  by  worms,^®  rats,^  or 
climate.^^ 

F.  Effect  of  Negrligence,  Fraud,  and  Misconduct— l.  Negligence  in  Gen- 
eral. The  general  rule  is  that  where  the  immediate  cause  of  a  loss  is  a  peril 
insured  against,  the  underwriters  are  liable  notwithstanding  such  loss  would  not 
have  occurred,  except  for  the  negligence  of  the  insured,^^  or  tliat  of  the  master, 
crew,  or  other  agents  or  servants.^^ 


44.  Swift  V.  Union  Mut.  Mar.  Ins.  Co.,  122 
Mass.  573;  Moses  v.  Sun  Mut.  Ins.  Co.,  1 
Duer  (N.  Y.)  159;  Monongahela  Ins.  Co.  v. 
Chester,  43  Pa.  St.  491;  Thames,  etc.,  Mar. 
Ins.  Co.  V.  Hamilton,  12  App.  Cas.  484,  6 
Aspin.  200,  56  L.  J.  Q.  B.  626,  57  L.  T.  Rep. 
N.  S.  695,  36  Wkly.  Rep.  337 ;  Miller  v.  Law 
Acc.  Ins.  Co.,  [1902]  2  K.  B.  694,  7  Com. 
Cas.  151,  71  L.  J.  K.  B.  551,  50  Wkly.  Rep. 
474;  The  Knight  of  St.  Michael,  [1898]  P.  30, 
8  Aspin.  360,  67  L.  J.  P.  19,  78  L.  T.  Rep. 
N.  S.  90,  46  Wkly.  Rep.  396;  Phillips  v. 
Barber,  5  B.  &  AM.  161,  24  Rev.  Rep.  317, 
7  E.  C.  L.  96. 

45.  Petrie  v.  Phenix  Ins.  Co.,  132  N.  Y. 
137,  30  N.  E.  380  [affirming  11  N.  Y.  Suppl. 
188]. 

46.  Phillips  V.  Barber,  5  B.  &  Aid.  161,  24 
Rev.  Rep.  317,  7  E.  C.  L.  96. 

47.  Devaux  v.  J'Anson,  2  Arn.  82,  5  Bing. 
N.  Cas.  519,  3  Jur.  678,  8  L.  J.  C.  P.  28h 
7  Scott  507,  35  E.  C.  L.  280. 

48.  Cullen  v.  Butler,  4  Campb.  289,  5 
M.  &  S.  461,  17  Rev.  Rep.  400. 

49.  Thames,  etc..  Mar.  Ins.  Co.  v.  Hamil- 
ton, 12  App.  Cas.  484,  6  Aspin.  200,  56  L.  J. 
Q.  B.  626,  57  L.  T.  Rep.  N.  S.  695,  36  Wkly. 
Rep.  337  [disapproving  West  India,  etc..  Tel. 
Co.  V.  Home,  etc..  Mar.  Ins.  Co.,  6  Q.  B.  D. 
51,  4  Aspin.  341,  50  L.  J.  Q.  B.  41,  43  L.  T. 
Rep.  N.  S.  420,  29  Wkly.  Rep.  92]. 

50.  Anthony  v.  x^tna"lns.  Co.,  1  Fed.  Cas. 
No.  486,  1  Abb.  343. 

51.  Monongahela  Ins.  Co.  v.  Chester,  43 
Pa.  St.  491. 

52.  The  Knight  of  St.  Michael,  [1898]  P. 
30,  8  Aspin.  360,  67  L.  J.  Prob.  19,  78  L.  T. 
Rep.  N.  S.  90,  46  Wkly.  Rep.  396. 

53.  Babbitt  v.  Sun 'Mut.  Ins.  Co.,  23  La. 
Ann.  314. 

54.  O'Connor  v.  Merchants'  Mar.  Ins.  Co., 
[VIII,  E.  18] 


20  Nova  Scotia  514  [affirmed  in  9  Can.  L.  T. 
Occ.  Notes  209]. 

55.  Parkhurst  v.  Gloucester  Mut.  Fishing 
Ins.  Co.,  100  Mass.  301,  97  Am.  Dec.  100,  1 
Am.  Rep.  105. 

56.  Levy  v.  Merrill,  4  Me.  180. 

57.  Johnson  v.  Ocean  Ins.  Co.,  10  Rob. 
(La.)  334;  Hagan  v.  Ocean  Ins.  Co.,  10  Rob. 
(La.)  333;  Lockett  v.  Firemen's  Ins.  Co.,  10 
Rob.  (La.)  332;  Andrews  v.  Ocean  Ins.  Co., 
10  Rob.  (La.)  332;  McCargo  v.  New  Orleans 
Ins.  Co.,  10  Rob.  (La.)  202,  43  Am.  Dec. 
180. 

58.  De  Peau  v.  Russel,  1  Brev.  (S.  C.)  441, 
2  Am.  Dec.  676. 

59.  Martin  v.  Salem  Mar.  Ins.  Co.,  2  Mass, 
420. 

60.  Hunter  v.  Potts,  4  Campb.  203,  16  Rev. 
Rep.  776. 

61.  Martin  v.  Salem  Mar.  Ins.  Co.,  2  Mass. 
420. 

62.  Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63 
N.  Y.  77;  Trinder  v.  North  Queensland  Ins. 
Co.,  66  L.  J.  Q.  B.  802,  77  L.  T.  Rep.  N.  S.  80. 

63.  Florida. —  Shultz  v.  Pacific  Ins.  Co.,  14 
Fla.  73. 

Georgia. —  Underwriters'  Agency  v.  Suther- 
lin,  55  Ga.  266. 

Illinois. —  National  Ins.  Co.  v.  Webster,  83 
111.  470. 

Kentucky. —  Louisville  Underwriters  V. 
Pence,  93  Ky.  96,  19  S.  W.  10,  14  Ky.  L.  Rep. 
21,  14  Am.  St.  Rep.  176;  Fireman's  Ins.  Co. 
V.  Powell,  13  B.  Mon.  311. 

Maryland. —  Merchants'  Mut.  Ins.  Co.  v. 
Butler,  20  Md.  41;  Georgia  Ins.,  etc.,  Co.  v. 
Dawson,  2  Gill  365. 

Massachusetts. —  Nelson  v.  Suffolk  Ins.  Co., 
8  Cush.  477,  54  Am.  Dec.  770;  Copeland  v. 
New  England  Mar.  Ins.  Co.,  2  Mete.  432. 
Compare  Ellery  v.  New  England  Ins.  Co.,  8 
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2.  Fraud.  But  where  the  proximate  cause  of  a  loss  is  the  fraud  of  tlie  insured 
or  of  those  for  whose  conduct  lie  is  responsible,  the  loss  is  not  covered  by  the 
policy  except  in  those  cases  in  which  it  falls  within  a  loss  by  barratry.^'* 

3.  Wilful  Misconduct  and  Gross  Negligence.  And  for  acts  of  the  insured  or 
his  agents  which  amount  to  wilful  misconduct  or  gross  negligence  the  underwriters 
are  not  liable.^^ 


Pick.  14;  Cleveland  v.  Union  Ins.  Co.,  8  Mass. 
308. 

Mississippi. —  Crescent  Ins.  Co.  v.  Vicks- 
burg,  etc.,  Packet  Co.,  69  Miss.  208,  13  So. 
254,  30  Am.  St.  Rep.  537. 

Missouri. —  Missouri  Ins.  Co.  i;.  Glasgow,  8 
Mo.  725;  St.  Louis  Ins,  Co.  v.  Glasgow,  8  Mo. 
713,  41  Am.  Dec.  661. 

Neiv  York. —  Slocovich  v.  Orient  Mut.  Ins. 
Co.,  108  N.  Y.  56,  14  N.  E.  802;  Sturm  v. 
Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  77  [affirming 
38  N.  Y.  Super.  Ct.  281]  ;  Mathews  v.  Howard 
Ins.  Co.,  11  I^.  Y.  9  [reversing  13  Barb.  234]  ; 
Savage  v.  Corn  Exch.  F.,  etc.,  Ins.  Co.,  4 
Bosw.  1  [affirmed  in  36  N.  Y.  655].  Compare 
Fayerweather  v.  Phenix  Ins.  Co.,  54  I^.  Y. 
Super.  Ct.  545,  7  N.  Y.  St.  25. 

Ohio. —  Enterprise  Ins.  Co.  v.  Parisot,  35 
Ohio  St.  35,  35  Am.  Rep.  589 ;  Perrin  v.  Pro- 
tection Ins.  Co.,  11  Ohio  147,  38  Am.  Dec. 
728;  Howell  v.  Cincinnati  Ins.  Co.,  7  Ohio 
ii/o;  Fulton  V.  Lancaster  Ins.  Co.,  7  Ohio, 
Pt.  II,  5. 

Pennsylvania. —  Phoenix  F.  Ins.  Co.  v. 
Cochran,  51  Pa.  St.  143;  American  Ins.  Co. 
t?.  Insley,  7  Pa.  St.  223,  47  Am.  Dec.  509. 

South  Carolina. —  Street  v.  Augusta  Ins., 
etc.,  Co.,  12  Rich.  13,  75  Am.  Dec.  714.  Com- 
pare Himely  v.  Stewart,  1  Brev.  209. 

Tennessee. —  Stewart  v.  Tennessee  M.  &  F. 
Ins.  Co.,  1  Humphr.  242. 

United  States. —  Richelieu  etc.,  Nav.  Co.  v. 
Boston  Mar.  Ins.  Co.,  136  U.  S.  408,  10  S.  Ct. 
934,  34  L.  ed.  398:  Orient  Mut.  Ins.  Co.  v. 
Adams,  123  U.  S.  67,  8  S.  Ct.  68,  31  L.  ed. 
63;  General  Mut.  Ins.  Co.  v.  Sherwood,  14 
How.  351,  14  L.  ed.  452;  Waters  v.  Mer- 
chants' Louisville  Ins.  Co.,  11  Pet.  213,  9 
L.  ed.  69;  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet. 
222,  7  L.  ed.  659;  Nome  Beach  Lighterage, 
etc.,  Co.  V.  Munich  Assur.  Co.,  123  Fed.  820 
[affirmed  in  128  Fed.  410,  63  C.  C.  A.  152] ; 
Earnmoor  Steamship  Co.  v.  Union  Ins.  Co., 
44  Fed.  374 ;  Northwest  Transp.  Co.  v.  Boston 
Mar.  Ins.  Co.,  41  Fed.  793;  Richelieu,  etc., 
Nav.  Co.  V.  Boston  Mar.  Ins.  Co.,  26  Fed. 
596  [affirmed  in  136  U.  S.  408,  10  S.  Ct.  934, 
34  L.  ed.  398] ;  Levi  v.  New  Orleans  Mut. 
Ins.  Assoc.,  15  Fed.  Cas.  No.  8,290,  2  Woods 
63;  Waters  v.  Merchants'  Louisville  Ins.  Co., 
29  Fed.  Cas.  No.  17,266,  1  McLean  275;  Wil- 
liams V.  New  England  Ins.  Co.,  29  Fed.  Cas. 
No.  17,731,  3  Cliff.  244;  Williams  v.  Suffolk 
Ins.  Co.,  29  Fed.  Cas.  No.  17,738,  3  Sumn. 
270.  See  also  Andrews  v.  Essex  F.  &  M.  Ins. 
Co.,  1  Fed.  Cas.  No.  374,  3  Mason  6.  Com- 
pare The  Titania,  19  Fed.  101;  Howland  v. 
Alexandria  Mar.  Ins.  Co.,  12  Fed.  Cas.  No. 
6,798,  2  Cranch  C.  C.  474. 

England. —  Trinder  v.  Thames,  etc.,  Mar. 
Ins.  Co.,  [1898]  2  Q.  B.  114,  8  Aspin.  373,  67 
L.  J.  Q.  B.  666,  78  L.  T.  Rep.  N.  S.  485,  46 


Wkly.  Rep.  561;  West  India,  etc..  Tel.  Co.  v. 
Home,  etc..  Mar.  Ins.  Co.,  6  Q.  B.  D.  51,  4 
Aspin.  341,  50  L.  J.  Q.  B.  41,  43  L.  T.  Rep. 
N.  S.  420,  29  Wkly.  Rep.  92;  Phillips  v. 
Headlam,  2  B.  &  Ad.  380,  9  L.  J.  K.  B.  0.  S. 
238,  22  E.  C.  L.  163;  Walker  v.  Maitland,  5 
B.  &  Aid.  171,  24  Rev.  Kep.  320,  7  E.  C.  L. 
101;  Busk  V.  Royal  Exch.  Assur.  Co.,  2  B.  & 
Aid.  73,  20  Rev.  Rep.  350;  Shore  v.  Bentall, 
7  B.  &  C.  798  note,  1  M.  &  R.  Ill,  31  Rev. 
Rep.  302  note,  14  E.  C.  L.  357;  Bishop  v. 
Pentland,  7  B.  &  C.  219,  6  L.  J.  K.  B.  0.  S.  6, 

1  M.  &  R.  49,  31  Rev.  Rep.  177,  14  E.  C.  L. 
104;  Bishop  v.  Pentland,  7  B.  &  C.  214,  6 
L.  J.  K.  B.  0.  S.  6,  1  M.  &  R.  49,  31  Rev. 
Rep.  177,  14  E.  C.  L.  104;  Redman  v.  Wilson, 
9  Jur.  714,  14  L.  J.  Exch.  333,  14  M.  &  W. 
476;  Trinder  v.  North  Queensland  Ins.  Co., 
66  L.  J.  Q.  B.  802,  77  L.  T.  Rep.  N.  S.  80; 
Dixon  V.  Sadler,  9  L.  J.  Exch.  48,  5  M.  &  W. 
405  [affirmed  in  11  L.  J.  Exch.  435,  8  M.  &  W. 
895]. 

Canada. — Patterson  v.  Continental  Ins.  Co., 
18  U.  C.  Q.  B.  9. 

See  28  Cent.  Dig.  tit.  ''Insurance,"  §§  1112^ 
1114. 

Statutory  provision  to  this  effect  see  Cal. 
Civ.  Code.  §  2G29. 

The  liability  of  the  ship-owner  to  the  ship- 
per for  the  negligence  of  the  master  and  crew 
cannot  avail  the  insurer  as  a  defense. 
Georgia  Ins.,  etc.,  Co.  v.  Dawson,  2  Gill 
(Md.)  365. 

Gross  negligence  see  infra,  VIII,  F,  3. 

64.  Schultz  V.  Pacific  Ins.  Co.,  14  Fla.  73; 
Field  Steamship  Co.  v.  Burr,  [1898]  1  Q.  B. 
821,  8  Aspin.  384,  67  L.  J.  Q.  B.  528,  78 
L.  T.  Rep.  N.  S.  293,  46  Wkly.  Rep.  490 
[affirmed  in  [1899]  1  Q.  B.  579,  8  Aspin.  529, 
68  L.  J.  Q.  B.  426,  80  L.  T.  Rep.  N.  S.  445, 
47  Wkly.  Rep.  341]. 

65.  Florida. —  Schultz  v.  Pacific  Ins.  Co., 
14  Fla.  73. 

Massachusetts. —  Smith  v.  Touro,  14  Mass. 
112. 

Neic  York. —  Borland  v.  Mercantile  Mut. 
Ins.  Co.,  46  N.  Y.  Super.  Ct.  433. 

Pennsylvania. —  Citizens'  Ins.  Co.  v.  Marsh, 
41  Pa.  St.  386. 

United  States. —  Union  Ins.  Co.  v.  Smith, 
124  U.  S.  405,  8  S.  Ct.  534,  31  L.  ed.  499; 
Levi  V.  New  Orleans  Mut.  Ins.  Assoc.,  15  Fed. 
Cas.  No.  8,290,  2  Woods  63;  Williams  v. 
New  England  Ins.  Co.,  29  Fed.  Cas.  No. 
17,731,  3  Cliff.  244. 

England. —  Dudgeon  v.  Pembroke,  2  App. 
Cas.  284,  3  Aspin.  393,  46  L.  J.  Q.  B.  409, 
36  L.  T.  Rep.  N.  S.  382,  25  Wkly.  Rep.  499; 
Trinder  v.  Thames,  etc..  Mar.  Ins.  Co.,  [1898] 

2  Q.  B.  114,  8  Aspin.  373,  67  L.  J.  Q.  B. 
666,  78  L.  T.  Rep.  N.  S.  485,  46  Wkly.  Rep. 
561. 
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G.  Proximate  Cause  of  Loss — 1.  In  General.  The  underwriter  is  liable 
for  only  such  losses  as  are  proximately  caused  by  the  perils  insured  against .^^  The 
maxim  "  causa  proxima  non  remota  spectatur "  is  applicable  to  contracts  of 
marine  insurance.^^  The  application  of  the  maxim  largely  depends  on  the  facts 
and  circumstances  in  each  case,^^  and  should  not  be  applied  too  literally .^^ 

2.  Sequential  Causes.  Where  there  are  two  or  more  causes  contributing  to 
the  production  of  the  loss  the  proximate  cause  is  not  necessarily  the  cause  nearest 
in  point  of  time  to  the  loss,'''^  but  it  is  the  efficient,  predominating  cause  "^^  of 
whicli  the  loss  was  the  natural  and  almost  inevitable  result."^^  It  need  not  be  in 
active  operation  at  the  time  of  the  loss."*^ 


See  28  Cent.  Dig.  tit.  "Insurance,"  §  1112 
et  seq. 

Compare  Franklin  Ins.  Co.  v.  Humphrey, 
65  Ind.  549,  32  Am.  Rep.  78. 

Statutory  provision  see  Cal.  Civ.  Code, 
§  2629. 

Using  turpentine  to  increase  head  of  steam 

is  misconduct.    Citizens'  Ins.  Co.  v.  Marsh, 

41  Pa.  St.  386. 

Driving  a  vessel  through  ice  for  the  pur- 
pose of  more  quickly  reaching  the  point  of 
destination  and  with  knowledge  of  the  dan- 
gers to  be  encountered  was  held  to  be  a  wil- 
ful commission  of  a  wrongful  act.  Standard 
Mar.  Ins.  Co.  v.  Nome  Beach  Lighterage, 
etc.,  Co.,  133  Fed.  636,  67  C.  C.  A.  202. 

Neglect  to  make  the  vessel  seaworthy  at  an 
intermediate  port  where  the  vessel  was  in 
command  of  the  owner  and  became  unsea- 
worthy  during  the  voyage  was  held  to  relieve 
the  underwriters  from  liability.  Cudworth 
V.  South  Carolina  Ins.  Co.,  4  Rich.  (S.  C.) 
416,  55  Am.  Dec.  692. 

66.  Maine. —  Dyer  v.  Pisoataqua  F.  &  M. 
Ins.  Co.,  53  Me.  118. 

M  aryland. —  Commonwealth  Ins.  Co.  v. 
Cropper,  21  Md.  311. 

Massachusetts. —  New  York,  etc..  Express 
Co.  V.  Traders',  etc.,  Ins.  Co.,  132  Mass.  377, 

42  Am.  Rep.  440;  Delano  v.  Bedford  Mar. 
Ins.  Co.,  10  Ma=5s.  347,  6  Am.  Dec.  132. 

Missouri. —  Lockwood  v.  Sangamo  Ins.  Co., 
46  Mo.  71. 

Neil)  York. —  Allison  v.  Corn  Exch.  Ins. 
Co.,  57  N.  Y.  87;  Mathews  v.  Howard  Ins. 
Co.,  11  N.  Y.  9. 

South  Carolina. —  Teasdale  v.  Charleston 
Ins.  Co.,  2  Brev.  190,  3  Am.  Dec.  705. 

United  States. — Waters  v.  Merchants  Louis- 
ville Ins.  Co.,  11  Pet.  213,  9  L.  ed.  69. 

England. —  Pink  v.  Fleming,  25  Q.  B.  D. 
396,  6  Aspin.  554,  59  L.  J.  Q.  B.  559,  63 
L.  T.  Rep.  N.  S.  413;  West  India,  etc.,  Tel. 
Co.  V.  Home,  etc..  Mar.  Ins.  Co.,  6  Q.  B.  D. 
51,  4  Aspin.  341,  50  L.  J.  Q.  B.  41,  43  L.  T. 
Rep.  N.  S.  420,  29  Wklv.  Rep.  92;  Sarquy 
V.  Hobson,  2  B.  &  C.  7,  9'E.  C.  L.  13,  4  Bing. 
131,  13  E.  C.  L.  434,  3  D.  &  R.  192,  1 
L.  J.  K.  B.  0.  S.  222,  12  Moore  C.  P.  174, 
1  Y.  &  J.  347,  20  Rev.  Rep.  794. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1115 
et  seq. 

"Any   consequence   resulting  therefrom" 

means  any  immediate  or  proximate  and  not 
a  remote  consequence  from  the  perils  named. 
Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S. 
67,  8  S.  Ct.  68,  31  L.  ed.  63. 
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67.  Nelson  v.  Suffolk  Ins.  Co.,  8  Cush. 
(Mass.)  477,  54  Am.  Dec.  770;  Rice  v. 
Homer,  12  Mass.  230;  General  Mut.  Ins.  Co. 
V.  Sherwood,  14  Hoav.  (U.  S.)  351,  14  L.  ed. 
452;  Northwest  Transp.  Co.  v.  Boston  Mar. 
Ins.  Co.,  41  Fed.  793;  Dole  v.  New  England 
Mut.  Mar.  Ins.  Co.,  7  Fed.  Cas.  No.  3,966, 
2  Cliff.  394;  Magoun  v.  New  England  Mar. 
Ins.  Co.,  16  Fed.  Cas.  No.  8,961,  1  Story  157; 
Inman  Steamship  Co.  i\  Bischoff,  7  App. 
Cas.  670,  5  Aspin.  6,  52  L.  J.  Q.  B.  169, 
47  L.  T.  Rep.  N.  S.  581,  31  Wkly.  Rep.  141; 
Trinder  v.  Thames,  etc.,  Mar.  Ins.  Co.,  [1898] 
2  Q.  B.  114,  8  Aspin.  373,  67  L.  J.  Q.  B.  666, 
78  L.  T.  Rep.  N.  S.  485,  46  Wkly.  Rep.  56; 
Reischer  v.  Borwick,  [1894]  2  Q.  B.  548, 
7  Aspin.  493,  63  L.  J.  Q.  B.  753,  71  L.  T. 
Rep.  N.  S.  238,  9  Reports  58;  Livie  v.  Jan- 
son,  12  East  648,  11  Rev.  Rep.  513;  Redman 
V.  Wilson,  9  Jur.  714,  14  L.  J.  Exch.  333, 
14  M.  &  W.  470. 

68.  Northwest  Transp.  Co.  v.  Boston  Mar. 
Ins.  Co.,  41  Fed.  793. 

69.  Inman  Steamship  Co.  v.  Bischoff,  7 
App.  Cas.  670,  5  Aspin.  6,  52  L.  J.  Q.  B. 
169,  47  L.  T.  Rep.  N.  S.  581,  31  Wkly.  Rep. 
141. 

"  In  applying  this  maxim,  in  looking  for  the 
proximate  cause  of  the  loss,  if  it  is  found  to 
be  a  peril  of  the  sea,  we  inquire  no  further; 
we  do  not  look  for  the  cause  of  that  peril. 
But  if  the  peril  of  the  sea,  which  operated 
in  a  given  case,  was  not  of  itself  sufficient 
to  occasion,  and  did  not  in  and  by  itself 
occasion  the  loss  claimed,  if  it  depended  upon 
the  cause  of  that  peril  whether  the  loss 
claimed  would  follow  it  .  .  .  then  we  must 
look  beyond  the  peril  to  its  cause,  to  ascer- 
tain the  sufficient  cause  of  the  loss."  General 
Mut.  Ins.  Co.  V.  Sherwood,  14  How.  (U.  S.) 
351,  365,  14  L.  ed.  452,  per  Curtis,  J. 

70.  McCargo  v.  New  Orleans  Ins.  Co.,  10 
Rob.  (La.)  202,  43  Am.  Dec.  180;  North- 
west Transp.  Co.  v.  Boston  Mar.  Ins.  Co., 
41  Fed.  793;  Dole  v.  New  England  Mut. 
Mar.  Ins.  Co.,  7  Fed.  Cas.  No.  3,966,  2  Cliff. 
394. 

71.  Dole  V,  New  England  Mut.  Mar.  Ins. 
Co.,  7  Fed.  Cas.  No.  3.966,  2  Cliff.  394. 

72.  Northwest  Transp.  Co.  v.  Boston  Mar. 
Ins.  Co.,  41  Fed.  793;  Montoya  r.  London 
Assur.  Co.,  6  Exch.  451,  20  L.  J.  Exch. 
254. 

73.  Dole  V.  New  England  Mut.  Mar.  Ins. 
Co.,  7  Fed.  Cas.  No.  3,966,  2  Cliff.  394; 
Potter  V.  Ocean  Ins.  Co..  19  Fed.  Cas.  No. 
11,335,  3  Sumn.  27. 
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8.  Independent  Causes.  Where  the  causes  are  independent,  the  only  peril 
which  the  law  considers  is  that  nearest  in  point  of  time,'^^  and  not  a  peril  but  for 
the  occurrence  of  which  the  insured  property  might  not  have  been  brought 
within  the  reach  or  operation  of  the  subsequent  peril.'^^ 

4.  Incidental  Losses  and  Expenses.  It  also  includes  all  incidental  losses  whick 
are  a  legal  or  natural  consequence  of  the  direct  injury  or  loss.'^  Thus  up  to  the 
extent  of  the  amount  of  the  insurance  the  underwriters  are  liable  for  all  expenses 
which  are  the  direct  and  inevitable  result  of  the  perils  insured  against,  such  as 
repairs,'^  salvage,''^  amounts  paid  in  good  faith  to  captors  for  the  redemption  of 
captured  property,"^  towage,^°  or  other  expenses  whicli  are  necessary  for  the  pro- 
tection and  preservation  of  the  insured  property .^^  But  consequential  damages 
which  the  insured  may  suffer  are  not  covered.^^ 

5.  General  Average  Losses  and  Expenses.    All  general  average  losses  and 


74.  Howard  F.  Ins.  Co.  v.  Norwich,  etc., 
Transp.  Co.,  12  Wall.  ( U.  S.)  194,  20  L. 
ed.  378 ;  Northwest  Transp.  Co.  v.  Boston 
Mar.  Ins.  Co.,  41  Fed.  703. 

75.  Howard  F.  Ins.  Co.  v.  Norwich,  etc., 
Transp.  Co.,  12  Wall.  (U.  S.)  194,  20  L. 
ed.  378 ;  Lewis  v.  /Etna  Ins.  Co.,  123  Fed.  157 
iaifirmed  in  129  Fed.  lOOG,  64  C.  C.  A.  210]. 

76.  McCargo  v.  New  Orleans  Ins.  Co.,  10 
Rob.  (La.)  202,  43  Am.  Dec.  180;  Lawton  v. 
Sun  Mut.  Ins.  Co.,  2  Cush.  (Mass.)  500; 
Perry  v.  Ohio  Ins.  Co.,  5  Ohio  305;  Hall  v. 
Rising  Sun  Ins.  Co.,  1  Disn.  (Ohio)  308,  12 
Ohio  Dec.  (Reprint)  039;  Peters  r.  Warren 
Ins.  Co.,  14  Pet.  (U.  S.)  99,  10  L.  ed.  371; 
Peters  v.  Warren  Ins.  Co.,  19  Fed.  Cas.  No. 
11,035,  3  Sumn.  389. 

77.  Providence,  etc.,  Steamship  Co.  r.  Phoe- 
nix Ins.  Co.,  89  N.  Y.  559. 

78.  Providence,  etc..  Steamship  Co.  v.  Phoe- 
nix Ins.  Co.,  89  N.  Y.  559;  Muir  v.  United 
Ins.  Co.,  1  Cai.  (N.  Y.)  49;  Hall  v.  Rising 
Sun  Ins.  Co.,  1  Disn.  (Ohio)  308,  12  Ohio 
Dec.  (Reprint)  639;  International  Nav.  Co. 
f.  Atlantic  Mut.  Ins.  Co.,  100  Fed.  304 
[affirmed  in  108  Fed.  987,  48  C.  C.  A.  181]; 
Aitchison  v.  Lohre,  4  App.  Cas.  755,  4  Aspin. 
168,  49  L.  J.  Q.  B.  123,  41  L.  T.  Rep.  N.  S. 
323,  28  Wklv.  Rep.  1;  Berens  v.  Rucker,  W. 
Bl.  313. 

An  amount  which  may  be  paid  for  life 
salvage  under  a  statutory  provision  fixing  a 
liability  for  such  salvage  is  not  recoverable 
as  a  loss  from  any  of  the  perils  in  the  ordi- 
nary policy.  Nourse  v.  Liverpool  Sailing 
Shipowners'  Mut.  Protection,  etc.,  Assoc., 
[1896]  2  Q.  B.  16,  8  Aspin.  144,  65  L.  J.  Q.  B. 
507,  74  L.  T.  Rep.  N.  S.  543,  44  Wkly.  Rep. 
600. 

79.  Waddell  v.  Columbian  Ins.  Co.,  10 
Johns.  (N.  Y.)  61;  Fontaine  v.  Columbian 
Ins.  Co.,  9  Johns.  (N.  Y.)  29;  Clarkson  v. 
Phosnix  Ins.  Co.,  9  Johns.  (N.  Y.)  1;  Gracie 
V.  New  York  Ins.  Co.,  8  Johns.  (N.  Y.)  237. 

SO.  McColdin  v.  Greenwich  Ins.  Co.,  10 
N.  Y.  St.  390;  Perry  v.  Ohio  Ins.  Co.,  5 
Ohio  305. 

81.  Kentucky. —  Fireman's  Ins.  Co.  v.  Fitz- 
hugh,  4  B.  Mon.  160. 

Massachusetts. —  Nelson  v.  Suffolk  Ins.  Co., 
8  Cush.  477,  54  Am.  Dec.  770. 

New  York. —  Providence,  etc.,  Steamship 
Co.  V.  Phoenix  Ins.  Co.,  89  N.  Y.  559. 


Ohio. —  Hall  v.  Rising  Sun  Ins.  Co.,  1  Disn. 
308,  12  Ohio  Dec.  (Reprint)  639. 

United  States. —  Hale  r.  Washington  Ins. 
Co.,  11  Fed.  Cas.  No.  5,916,  2  Story  176. 

Expenses  in  defending  a  claim  against  the 
insured  vessel  for  damage  done  to  another 
vessel  in  a  collision  is  a  charge  against  under- 
writers where  such  damage  is  covered  by  the 
policy.  Blanchard  v.  Equitable  Safety  Ins. 
Co.,  12  Allen  (Mass.)  386. 

Expense  of  a  survey  properly  made  to  as- 
certain the  propriety  of  making  repairs  is 
chargeable  against  the  underwriters.  Potter 
V.  Ocean  Ins.  Co.,  19  Fed.  Cas.  No.  11,335, 
3  Sumn.  27. 

Marine  interest. —  To  render  the  insurer 
liable  for  marine  interest,  it  ought  clearly  to 
appear  that  there  were  no  other  means  of 
raising  money  than  by  a  bottomry  bond. 
Reade  v.  Commercial  Ins.  Co.,  3  Johns. 
(N.  Y.)  352,  3  Am.  Dec.  495. 

Expenses  incident  to  sale  of  cargo  partially 
damaged. —  The  charges  and  expenses  incurred 
in  handling  and  disposing  of  the  goods,  in 
case  of  a  partial  loss,  in  order  to  be  con- 
sidered a  part  of  the  loss,  must  be  reasonable 
and  proper,  for  the  purpose  only  of  ascertain- 
ing the  amount  of  the  loss.  Thus  items  for 
surveys,  inspection,  and  sale  at  auction  would 
be  included,  but  not  charges  for  storage,  nor 
the  amount  paid  by  the  consignee  for  insur- 
ance of  the  goods  while  in  store  at  the  place 
of  delivery.  Lamar  Ins.  Co.  v.  McGlashen,  54 
III.  513,  5  Am.  Rep.  162. 

82.  Expenses  in  discharging  and  disposing 
of  worthless  cargo,  which  has  become  so  by  a 
sea  peril,  is  not  a  charge  against  the  under- 
writers on  the  ship.  Field  Steamship  Co.  v. 
Burr,  [1898]  1  Q.  B.  821,  8  Aspin.  384,  67 
L.  J.  Q.  B.  528,  78  L.  T.  Rep.  N.  S.  293,  46 
Wklv.  Rep.  490  [affirmed  in^[1899]  1  Q.  B. 
579,^8  Aspin.  529,  68  L.  J.  Q.  B.  426,  80  L.  T. 
Rep.  N.  S.  445,  47  Wkly.  Rep.  341]. 

Neglect  of  the  insured  to  preserve  his  lien 
for  freight  after  a  loss  of  a  part  of  the  cargo 
by  perils  insured  against  is  not  a  loss  charge- 
able to  the  underwriters.  W^illiams  Canton 
Ins.  Office,  [1901]  A.  C.  462,  6  Cora.  Cas. 
256,  70  L.  J.  K.  B.  962,  85  L.  T.  Rep.  N.  S. 
317;  Brankelow  Steamship  Co.  v.  Canton  Ins. 
Office,  [1899]  2  Q.  B.  178,  8  Aspin.  563,  6S 
L.  J.  Q.  B.  811,  81  L.  T.  Rep.  N.  S.  6,  47 
Wkly.  Rep.  611. 
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contributions  are  considered  tlie  proximate  result  of  the  peril  which  occasioned 
the  general  average  sacrifice.®^ 

6.  Acts  Induced  by  Peril  Insured  Against.  The  underwriters  are  not  liable 
for  the  acts  of  third  persons  directly  producing  loss  or  injury,  althongli  such  acts 
may  have  been  induced  by  the  happening  of  some  peril  insured  aganist.^* 

7.  Sales  to  Satisfy  Charges.  A  loss  caused  by  the  sale  of  property  to  satisfy 
a  lien  or  charge  which  the  insured  was  bound  to  pay  and  which  lien  arose  from 
the  failure  to  pay  the  charges  and  expenses  incurred  for  repairs,^^  salvage,®^  or 
bottomry  is  not  the  proximate  result  of  the  peril  which  necessitated  such 
repairs,  etc. 


The  erroneous  pajnnent  of  the  insured's  in- 
terest in  the  proceeds  of  a  salvage  suit  to  an- 
other party  is  not  a  claim  against  the  under- 
writer.   The  Clintonia,  105  Fed.  256. 

83.  Illinois. —  Union  Ins.  Co.  v.  Cole,  18 
111.  App.  413. 

Louisiana. —  Hunter  v.  General  Mut.  Ins. 
Co.,  11  La.  Ann.  139. 

Maine. —  Thornton  v.  U.  S.  Insurance  Co., 
12  Me.  150. 

Massachusetts. —  Greely  v.  Tremont  Ins. 
Co.,  9  Cush.  415;  Giles  v.  Eagle  Ins.  Co.,  2 
Mete.  140;  Brooks  v.  Oriental  Ins.  Co.,  7  Pick. 
259;  Dorr  v.  Union  Ins.  Co.,  8  Mass.  494. 

New  York. —  Heyliger  v.  New  York  Fire- 
men Ins.  Co.,  11  Johns.  85;  Saltus  v.  Com- 
mercial Ins.  Co.,  10  Johns.  487 ;  Barker  v. 
Phoenix  Ins.  Co.,  8  Johns.  307,  5  Am.  Dec. 
339 ;  Henshaw  v.  Marine  Ins.  Co.;  2  Cai.  274 ; 
Leavenworth  v.  Delafield,  1  Cai.  573,  2  Am. 
Dec.  201 ;  Maggrath  v.  Church,  1  Cai.  196,  2 
Am.  Dec.  173. 

Pennsylvania. —  Delaware  Ins.  Co.  v.  De- 
launie,  3  Binn.  295. 

United  States.— The  Roanoke,  59  Fed.  161, 
8  C.  C.  A.  67  [affirming  46  Fed.  297]  ;  North- 
western Transp.  Co.  v.  Continental  Ins.  Co., 
24  Fed.  171;  Mutual  Safety  Ins.  Co.  v.  Cargo 
of  The  George,  17  Fed.  Cas.  No.  9,981,  Olcott 
89;  Potter  v.  Ocean  Ins.  Co.,  19  Fed.  Cas. 
No.  11,335,  3  Sumn.  27. 

England. —  Montgomery  v.  Indemnity  Mut. 
Mar.  Ins.  Co.,  [1901]  1  K.  B.  147,  9  Aspin. 
141,  6  Com.  Cas.  19,  70  L.  J.  K.  B.  45,  84 
L.  T.  Rep.  N.  S.  57,  49  Wkly.  Rep.  221  [af- 
firmed in  [1902]  1  K.  B.  734,  9  Aspin.  289, 
7  Com.  Cas.  120,  71  L.  J.  K.  B.  467,  86  L.  T. 
Rep.  N.  S.  462,  50  Wkly.  Rep.  440]  ;  Oppen- 
heim  V.  Fry,  3  B.  &  S.  873,  113  E.  C.  L.  873. 
But  see  Merchants',  etc.,  Transp.  Co.  v.  Asso- 
ciated Firemen's  Ins.  Co.,  53  Md.  448,  36  Am. 
Rep.  428. 

84.  Inman  Steamship  Co.  v.  Bischoff,  7 
App.  Cas.  670,  5  Aspin.  6,  52  L.  J.  Q.  B.  169, 
47  L.  T.  Rep.  N.  S.  581,  31  Wkly.  Rep.  141; 
Manchester  Liners  v.  British,  etc.,  Mar.  Ins. 
Co.,  9  Aspin.  266,  7  Com.  Cas.  26,  86  L.  T. 
ReiD.  N.  S.  148. 

Loss  of  voyage  by  the  master  remaining  at 
a  foreign  port  to  prosecute  suits  for  collision 
is  not  the  proximate  result  of  the  collision. 
Ruger  V.  Fireman's  Fund  Ins.  Co.,  90  Fed. 
310. 

Loss  produced  by  refusal  of  the  purchaser 
of  cargo  to  complete  the  contract  because  of 
damage  to  part  of  the  cargo  from  a  sea  peril 

[VIII,  G,  5] 


is  not  the  proximate  consequence  of  such 
peril.  McSwiney  v.  Royal  Exch.  Assur. 
Corp.,  14  Q.  B.  634,  18  L.  J.  Q.  B.  193,  68 
E.  C.  L.  634. 

Exercise  of  an  option  to  cancel  the  charter 
induced  by  a  peril  insured  against  does  not 
make  the  ensuing  loss  the  proximate  result 
of  such  peril.  Inman  Steamship  Co.  V. 
Bischoff,  7  App.  Cas.  670,  5  Aspin.  6,  52  L.  J. 
Q.  B.  169,  47  L.  T.  Rep.  N.  S.  581,  31  Wkly. 
Rep.  141;  Mercantile  Steamship  Co.  v.  Tyser, 
7  Q.  B.  D.  73,  5  Aspin.  6  note,  29  Wkly. 
Rep.  790.  Where,  under  authority  given  in 
the  bill  of  lading,  the  master  terminates  the 
voyage  and  returns  to  the  port  of  departure 
upon  learning  of  the  opening  of  hostilities  be- 
tween two  foreign  countries,  such  loss  is  not 
the  proximate  result  of  the  hostilities. 
Nickels  v.  London,  etc.,  Mar.,  etc.,  Ins.  Co., 
6  Com.  Cas.  15,  70  L.  J.  K.  B.  29. 

Loss  sustained  by  the  operation  of  the 
cesser  clause  in  a  charter-party  for  payment 
of  freight  in  case  of  break-down  is  the  proxi- 
mate result  of  the  peril  which  caused  the 
break-down.  The  Bedouin,  [1894]  P.  1,  7 
Aspin.  391,  63  L.  J.  Adm.  30,  69  L.  T.  Rep. 
N.  S.  782,  6  Reports  696,  4  Wkly.  Rep.  292. 
See  also  The  Alps,  [1893]  P.  109,  7  Aspin. 
337,  62  L.  J.  Adm.  59,  68  L.  T.  Rep.  N.  S. 
624,  1  Reports  587,  41  Wkly.  Rep.  527.  But 
where  by  perils  insured  against  the  vessel  is 
so  damaged  as  to  defeat  the  voyage  the  ter- 
mination of  the  charter  is  the  result  of  such 
peril  and  not  of  the  cesser  clause.  In  re 
Jamieson,  [1895]  2  Q.  B.  90,  7  Aspin.  593. 
64  L.  J.  Q.  B.  560,  72  L.  T.  Rep.  N.  S.  648, 
14  Reports  444,  43  Wkly.  Rep.  530. 

85.  Dyer  v.  Piscataqua  F.  &  M.  Ins.  Co., 
53  Me.  118;  Ruckman  v.  Merchants'  Louis- 
ville Ins.  Co.,  5  Duer  (N.  Y.)  342;  Bradlie 
17.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.)  378,  9 
L.  ed.  1123;  Humphreys  v.  Union  Ins.  Co.,  12 
Fed.  Cas.  No.  6,871,  3  Mason  429;  Sarquy  v. 
Hobson,  2  B.  &  C.  7.  9  E.  C.  L.  13,  4  Bing. 
131,  13  E.  C.  L.  434,  3  D.  &  R.  192,  1  L.  J. 
K.  B.  O.  S.  222,  12  Moore  C.  P.  174,  1  Y.  &  J. 
347,  30  Rev.  Rep.  497. 

86.  De  Mattos  v.  Saunders,  L.  R.  7  C.  P. 
570,  I  Aspin.  377,  27  L.  T.  Rep.  N.  S.  120, 
20  Wkly.  Rep.  801. 

87.  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet. 
(U.  S.)  378,  9  L.  ed.  1123;  Humphrevs  v. 
Union  Ins.  Co.,  12  Fed.  Cas.  No.  6,871,  3 
Mason  429;  Benson  v.  Chapman,  8  C.  B.  950, 
63  E.  C.  L.  950,  2  H.  L.  Cas.  696,  9  Eng. 
Reprint  1256,  13  Jur.  969. 
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8.  Sacrifices  to  Avoid  Peril.  Where  a  vessel  is  voluntarily  scuttled,  stranded^ 
burned,  or  otherwise  injured  to  avoid  an  impending  peril,  such  peril  is  the 
proximate  cause  of  the  loss.^^ 

9.  Illustrations  of  Proximate  Cause  —  a.  Perils  of  the  Sea.  The  following 
losses  have  been  held  to  be  the  proximate  result  of  a  peril  of  the  sea :  The  plun- 
dering of  a  vessel  after  its  wreck  and  while  on  shore  or  its  burning,^  capture,^^ 
or  destruction  in  a  gale  while  in  such  situation  ;  the  going  ashore  of  a  vessel 
because  of  the  impressing  of  members  of  the  crew  who  had  been  sent  ashore  to 
cast  off  her  ropes,^^  or  because  of  absence  of  a  coast  light  extinguished  by  a  bel- 
ligerent during  hostilities  ;  the  freezing  of  the  cargo  after  sinking  of  the  vessel ; 
or  damage  by  injurious  flavor  imparted  to  goods  from  putrefaction  of  other 
goods  caused  by  shipping  sea-w^ater.^^  But  damage  done  to  perishable  goods  in 
handling  them  in  discharging  and  reshipping  thetn  at  an  intermediate  port  so 
that  repairs,  rendered  necessary  by  perils  of  the  sea,  could  be  made  to  the  ship, 
is  not  the  proximate  result  of  such  perils  nor  is  the  jettison  of  cargo  because 
of  its  becoming  putrid  owing  to  delay  of  the  voyage  caused  by  tempestuous 
weather,^^  or  the  death  of  slaves  because  of  the  failure  of  provisions  produced  by 
delay  resulting  from  bad  weather.^^ 

b.  Capture  and  Seizure.  The  proximate  cause  of  a  loss  is  held  to  be  by  cap- 
ture where,  after  capture,  the  vessel  is  plundered,  flred,  wrecked,  or  otherwise 
destroyed ;  ^  and  capture  is  also  considered  the  proximate  cause  of  a  loss  where 
the  vessel  has  stranded  or  been  driven  by  tempests  into  an  enemy's  port  and  there 
captured.^  The  expenses  incurred  in  procuring  the  release  of  a  vessel  seized  for 
smuggling  are  the  proximate  result  of  the  seizure  and  not  the  barratrous  act  of 
the  master  in  smuggling.^ 

e.  Fire.  Fire  is  the  proximate  cause  of  a  loss  where  a  vessel  sinks  because  a 
fire  produced  by  a  collision  prevents  the  use  of  the  pumps  to  keep  the  vessel 
afloat;*  where  after  a  collision  a  fire  burns  her  upper  parts,  thereby  so  lessening 
her  floating  capacity  as  to  cause  her  to  sink;^  or  where  fire  causes  an  explosion 
producing  damage  to  the  vessel.^ 

d.  Barratry.    Loss  by  fire  or  other  peril  occasioned  by  the  direct  act  and 


88.  Singleton  v.  Phenix  Ins.  Co.,  132  N.  Y. 
298,  30  N.  E.  839;  Northwest  Transp.  Co.  v. 
Boston  Mar.  Ins.  Co.,  41  Fed.  793. 

89.  Bondrett  r.  Hentigg,  Holt  N.  P.  149, 
17  Rev.  Rep.  625,  3  E.  C.  L.  66. 

90.  Patrick  v.  Commercial  Ins.  Co.,  11 
Johns.  (N.  Y.)  9. 

91.  Hahn  i\  Corbett,  2  Bing.  205,  3  L.  J. 
C.  P.  O.  S.  253,  9  Moore  C.  P.  390,  27  Rev. 
Rep.  591,  9  E.  C.  L.  546. 

92.  Cardwell  v.  Republic  F.  Ins.  Co.,  5  Fed. 
Cas.  No.  2,396. 

93.  Hodgson  v.  Malcolm,  2  B.  &  P.  N.  R. 
336,  9  Rev.  Rep.  656. 

94.  lonides  r.  Universal  Mar.  Ins.  Co.,  1 1 
C.  B.  N.  S.  259,  10  Jur.  N.  S.  18,  32  L.  J. 
C.  P.  170,  8  L.  T.  Rep.  N.  S.  705,  11  Wkly. 
Rep.  858,  108  E.  C.  L.  259. 

95.  Devitt  v.  Providence  Washington  Ins. 
Co.,  61  N.  Y.  App.  Div.  390,  70  N.  Y.  Suppl. 
654. 

96.  Montoya  v.  London  Assur.  Co.,  6  Exch. 
451,  20  L.  J.  Exch.  254. 

97.  Pink  v.  Fleming,  25  Q.  B.  D.  390,  6 
Aspin.  554,  59  L.  J.  Q.  B.  559,  63  L.  T.  Rep. 
N.  S.  413. 

98.  Tavlor  v.  Dunbar,  L.  R.  4  C.  P.  206,  38 
L.  J.  C.  P.  178,  17  Wkly.  Rep.  382. 

99.  Tatham  t\  Hodgson,  6  T.  R.  656. 

1.  Coolidge  f.  New  York  Firemen  Ins.  Co., 


14  Johns.  (N.  Y.)  308;  Schieffelin  v.  New 
York  Ins.  Co.,  9  Johns.  (N.  Y.)  21;  Dole  D. 
New  England  Mut.  Mar.  Ins.  Co.,  7  Fed. 
Cas.  No.  3,966,  2  Cliff.  394;  Magoun  r.  New 
England  Mar.  Ins.  Co.,  16  Fed.  Cas.  No. 
8,961,  1  Story  157.  See  also  Hagedorn  v. 
Whitmore,  1  Stark.  157,  2  E.  C.  L.  67. 

2.  Rice  v.  Homer,  12  Mass.  230 ;  Livie  v, 
Janson,  12  East  648,  11  Rev.  Rep.  513;  Green. 
V.  Elmslie,  1  Pea;;e  N.  P.  278,  3  Rev.  Rep. 
693. 

But  where  the  vessel  was  first  totally- 
wrecked  and  the  cargo  was  seized  by  the 
enemy,  it  was  held  that  the  proximate  cause 
of  the  loss  of  the  cargo  was  not  the  seizure 
but  the  loss  of  the  ship.  Hahn  v.  Corbett,  2 
Bing.  205,  3  L.  J.  C.  P.  O.  S.  253,  9  Moore 
C.  P.  390,  27  Rev.  Rep.  590,  9  E.  C.  L. 
546. 

3.  Cory  v.  Burr,  8  App.  Cas.  393,  5  Aspin. 
109,  52  L.  J.  Q.  B.  657,  49  L.  T.  Rep.  N.  S. 
78,  31  Wkly.  Rep.  894. 

4.  New  York,  etc..  Despatch  Express  Co.  v. 
Traders',  etc.,  Ins.  Co.,  132  Mass.  377,  42  Am. 
Rep.  440. 

5.  Howard  F.  Ins.  Co.  v.  Norwich,  etc., 
Transp.  Co.,  12  Wall.  (U.  S.)  194,  20  L.  ed. 
378. 

6.  Waters  v.  Merchants  Louisville  Ins.  Co., 
11  Pet.  (U.  S.)  213,  9  L.  ed.  69. 
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agency  of  the  master  and  crew  barratrously  committed  is  the  proximate  result  of 
such  barratry.'^ 

e.  Bursting  of  Boilers.  The  destruction  by  fire  occasioned  directly  by  the 
bursting  of  the  boiler  is  the  proximate  result  of  the  bursting  of  the  boiler.*^ 

H.  Discrimination  of  Damag-es  From  Concurrent  Perils.  Where  there 
is  a  concurrence  of  two  causes  of  loss,  one  insured  against  and  the  other  not 
insured  against,  or  where  they  are  insured  against  by  different  underwriters,  if 
the  damage  caused  by  each  can  be  discriminated  it  is  to  be  separately  borne  by 
the  parties  respectively  chargeable  therewith.^  But  if  the  damage  done  bj'  each 
cannot  be  distinguished  tlie  maxim  proxima  causa  is  then  applicable.^*^ 

I.  Excepted  Risks — l.  Form  and  Effect  of  Exception.  A  clause  in  a  policy 
providing  that  the  subject-matter  is  "  warranted  free "  from  a  particular  peril 
or  loss  means  that  for  such  peril  or  loss  the  underwriter  exempts  himself  from 
liability. It  does  not  create  a  technical  warranty  so  as  to  awoid  the  insurance  if 
such  peril  or  loss  occur.^^  An  exception  in  the  poHcy  has  the  same  effect,  and  in 
either  case  there  can  be  no  recovery  for  losses  from  such  perils.^^  Perils  which 
are  excepted  by  the  underwriters  are  construed  the  same  as  when  they  appear  in 
the  body  of  the  policy  as  risks  which  the  underwriters  assume.^^ 

2.  Application  of  Causa  Proxima.  The  rules  as  to  proximate  cause  of  perils 
insured  against  apply  equally  in  determining  whether  a  loss  falls  within  an 
excepted  peril.^^ 


7.  Gazzam  v.  Ohio  Ins.  Co.,  Wright  (Ohio) 
202;  Waters  v.  Merchants  Louisville  Ins.  Co., 
11  Pet.  (U.  S.)  213,  9  L.  ed.  69.  See  also 
O'Connor  v.  Merchants'  Mar.  Ins.  Co.,  16 
Can.  Sup.  Ct.  331. 

8.  Montgomery  v.  Firemen's  Ins.  Co.,  16 
B.  Mon.  (Ky.)  427.  Where  the  bursting  of  a 
boiler  while  the  boat  was  running  drove  out 
the  adjacent  boiler  and  tore  away  the 
stanchion  supporting  the  upper  deck,  so  that 
it  fell  down  into  the  furnace  and  took  fire, 
the  bursting  of  the  boiler  was  held  to  be  the 
immediate  and  proximate  cause  of  the  loss. 
Roe  V.  Columbus  Ins.  Co.,  17  Mo.  301. 

Insurance  against  loss  occurring  "  subse- 
quent "  to  peril. —  A  policy  which  excepts  loss 
by  the  bursting  of  boilers,  but  covers  that 
occurring  subsequent  to  and  in  consequence 
of  such  bursting,"  does  not  cover  a  loss  oc- 
casioned by  an  explosion  so  violent  as  to  tear 
open  the  sides  of  the  vessel  to  such  an  extent 
that  the  water  admitted  sinks  her  in  five  or 
ten  minutes.  Such  a  loss  is  immediate  upon, 
not  subsequent  to,  the  explosion,  within  the 
meaning  of  the  policy.  Evans  v.  Columbian 
Ins.  Co.,  44  N.  Y.  146,  4  Am.  Rep.  650. 

9.  Sherlock  v.  Globe  Ins.  Qo.,  7  Ohio  Dec. 
(Reprint)  17,  1  Cine.  L.  Bui.  26;  Western 
Massachusetts  Ins.  Co.  v.  Norwich,  etc., 
Transp.  Co.,  12  Wall.  (U.  S.)  201,  20  L.  ed. 
380  {affirming  18  Fed.  Cas.  No.  10,363,  6 
Blatchf.  241,  34  Conn.  561]  ;  1  Phillips  Ins. 
§  1136.  In  Fuller  v.  Detroit  F.  &  M.  Ins. 
Co.,  36  Fed.  469,  1  L.  R.  A.  801,  a  vessel 
stranded  and  subsequently  a  fire  broke  out 
which  was  the  proximate  result  of  the  strand- 
ing. The  vessel  was  insured  to  the  amount  of 
twelve  thousand  dollars  by  fire  insurance 
companies;  to  the  amount  of  ten  thousand 
dollars  in  marine  policies  covering  loss  by 
fire;  and  five  thousand  dollars  in  a  marine 
company  not  covering  loss  by  fire.  In  an 
action  to  apportion  the  loss,  which  was  total 
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and  amounted  to  eighteen  thousand  dollars, 
it  was  found  that  the  loss  due  to  the  strand- 
ing was  six  thousand  dollars.  This  latter 
sum  was  ordered  to  be  paid  solely  by  the 
marine  underwriters ;  nine  thousand  dollars  to 
be  paid  proportionately  by  all  underwriters; 
and  three  thousand  dollars  by  the  fire  under- 
writers alone. 

10.  Western  Massachusetts  Ins.  Co.  v.  Nor- 
Mdch,  etc.,  Transp.  Co.,  12  Wall.  (U.  S.)  201, 
20  L.  ed.  380  [affirming  18  Fed.  Cas.  No. 
10,363,  6  Blatchf.  241,  34  Conn.  561];  1 
Phillips  Ins.  §  1137. 

11.  Swinnerton  v.  Columbia  Ins.  Co.,  37 
N.  Y.  174,  93  Am.  Dec.  560;  Cory  v.  Burr,  8 
App.  Cas.  393,  5  Aspin.  109,  52  L.  J.  Q.  B. 
657,  49  L.  T.  Rep.  N.  S.  78,  31  Wkly.  Rep. 
894. 

12.  Johnson  v.  Ocean  Ins.  Co.,   10  Rob. 

(La.)  334;  Hagan  v.  Ocean  Ins.  Co.,  10  Rob. 

(La.)  333;  Lockett  v.  Firemen's  Ins.  Co.,  10 
Rob.  (La.)  332;  McCargo  r.  iNew  Orleans  Ins. 
Co.,  10  Rob.  (La.)  202,  43  Am.  Dec.  180. 
See  also  Egbert  v.  St.  Paul  F.  &  M.  Ins.  Co., 
71  Fed.  739.  But  see  Dole  v.  New  England 
Mut.  Mar.  Ins.  Co.,  6  Allen  (Mass.)  373, 
holding  that  the  underwriter  was  not  liable 
for  a  loss  by  fire  where  the  vessel  had  been 
previously  captured  and  was  in  the  policy 
warranted  free  from,  capture. 

13.  Dole  V.  New  England  Mut.  Mar.  Ins. 
Co.,  7  Fed.  Cas.  No.  3,966,  2  Cliff.  394;  Cory 
V.  Burr,  8  App.  Cas.  393,  5  Aspin.  109,  52 
L.  J.  Q.  B.  657,  49  L.  T.  Rep.  N.  S.  78,  31 
Wkly.  Rep.  894.  See  also  other  cases 
throughout  this  subdivision. 

14.  Powell  V.  Hvde,  5  E.  &  B.  607,  2  Jur. 
N.  R.  87,  25  L.  J.  Q.  B.  65,  4  Wklv.  Rep.  51, 
85  E.  C.  L.  607. 

15.  Illinois. —  Greenwich  Ins.  Co.  v.  Raab, 
11  111.  App.  636. 

Maryland. —  Commonwealth  Ins.  Co.  V, 
Cropper,  21  Md.  311. 
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3.  Particular  Exceptions  —  a.  Leakage.  An  exception  of  liability  for  leakage 
applies  to  leakage  from  sea  perils  as  well  as  ordinary  leakage.^^  The  exception 
usually  provides  that  the  underwriters  shall  not  be  liable  unless  the  leakage  is 
occasioned  by  stranding  or  collision. 

b.  Damage  Fpom  Dampness.  The  usual  exception  as  to  damage  from  damp- 
ness exempts  the  underwriter  from  damage  from  vapor  and  moisture  in  the  hold 
of  the  vessel/^  and  from  vapor  from  other  cargo  which  has  come  into  contact  with 
sea- water  ;  "^^  but  where  one  part  of  a  cargo  of  grain  becomes  wet  with  sea- water, 
damage  to  the  other  part  from  contact  with  the  first  is  not  within  the  exception.^^ 

e.  Capture  in  Port.  "  Free  from  capture  in  port"  discharges  the  underwrit- 
ers if  the  seizure  takes  place  there.^^  It  does  not  include  a  capture  on  the  high 
seas,^  but  includes  any  place  where  it  is  customary  to  load  or  discharge  vessels.^* 

d.  Bursting  of  Boilers.  The  exception  as  to  damage  from  bursting  of  boilers 
excludes  liability  for  damage  to  the  vessel  on  account  of  the  bursting  of  the 
boiler,^^  and  all  damage,  partial  or  total,  notwithstanding  the  policy  contains  a 
memorandum  clause.'^^  Where  the  exception  is  limited  to  cases  of  external  causes, 
it  means  causes  which  are  external  to  the  boat,  not  to  the  boiler.^^ 

e.  Negligence  or  "Want  of  Ordinary  Care.'*  An  exception  as  to  damages 
from  negligence  or  from  "want  of  ordinary  care"  relieves  tlie  underwriter  where 
the  damage  was  occasioned  by  running  the  vessel  at  excessive  speed,^^  failure  to 
properly  station  the  lookouts,^^  overloading  tlie  vessel  to  a  point  where  danger 
becomes  apparent,^^  or  any  other  negligent  management  or  navigation.^^  But  it 
does  not  relieve  the  underwriter  where  the  negligence  of  those  in  charge  of  another 
vessel  causes  injury  to  the  property  insured.^^ 

f.  Illicit  Trade.    Illicit  trade  is  trade  which  is  in  violation  of  some  municipal 


'New  York. —  Neilson  v.  Commercial  Mut. 
Ins.  Co.,  3  Duer  455.  Compare  Savage  V. 
Corn  Exch.  F.,  etc.,  Co.,  4  Bosw.  1  [affirmed 
in  30  N.  Y.  055,  3  Transcr.  App.  112]. 

United  IStates. —  Union  Ins.  Co.  v.  Smith, 
124  U.  S.  405,  8  S.  Ct.  534,  31  L.  ed.  497; 
Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S.  67, 

8  S.  Ct.  08,  31  L.  ed.  63. 

England. —  Livie  v.  Janson,  12  East  648,  11 
Rev.  Rep.  513. 

16.  Borland  v.  Mercantile  Mut.  Ins.  Co.,  46 
N.  Y.  Super.  Ct.  433. 

Evaporation. —  Where  bottles  of  wine  were 
found  to  be  partly  empty  at  the  end  of  the 
voyage,  although  they  remained  corked  and 
unbroken,  it  was  held  that  the  loss  could  only 
have  occurred  by  leakage  which  M^as  excepted 
in  the  policy.  Corv  v.  Boylston  F.  &  M.  Ins. 
Co.,  107  Mass.  140,"  9  Am.  Rep.  14. 

17.  McLaughlin  v.  Atlantic  Mut.  Ins.  Co., 

57  Me.  170;  De  Farconnet  v.  Western  Ins. 
Co.,  110  Fed.  405  [affirmed  in  122  Fed.  448, 

58  C.  C.  A.  612]. 

18.  Form  of  clause. —  "  Free  from  damage 
by  dampness,  except  caused  by  actual  contact 
of  sea  water  with  articles  damaged,  occasioned 
by  sea  perils." 

19.  Neidlinger  v.  North  America  Ins.  Co., 
11  Fed.  514,  18  Blatchf.  297.  See  also  Cory 
r.  Boylston  F.  &  M.  Ins.  Co.,  107  Mass.  140, 

9  Am.  Rep.  14. 

20.  Neidlinger  v.  North  America  Ins.  Co., 
17  Fed.  Cas.  J^o.  10,086,  10  Ben.  254  [affirmed 
in  11  Fed.  514,  18  Blatchf.  297]. 

21.  Woodruff  V.  Commercial  Mut.  Ins.  Co., 
2  Hilt.  (N.  Y.)  122. 

22.  Black  v.  Marine  Ins.  Co.,  11  Johns. 
(N.  Y.)  287;  Oom  v.  Taylor,  3  Campb.  204. 


Meaning  of  word  "  port "  see  supra,  IV,  B, 
6,  e. 

23.  Duval  V.  Commercial  Ins.  Co.,  10  Johns. 
(N.  Y.)  278;  Watson  v.  Marine  Ins.  Co.,  7 
Johns.  (N.  Y.)  57;  Keyser  v.  Scott,  4 
Taunt.  660,  13  Rev.  Rep.  721;  Mellish  v. 
Staniforth,  3  Taunt.  499. 

24.  Patrick  v.  Commercial  Ins.  Co.,  11 
Johns.  (N.  Y.)  9;  Maydhew  v.  Scott,  3 
Campb.  205;  Jarman  v.  Coape,  2  Campb.  613, 
13  East  394,  12  Rev.  Rep.  374;  Dalgleish  v. 
Brooke,  15  East  295,  13  Rev.  Rep.  476. 

25.  Strong  v.  Sun  Mut.  Ins.  Co.,  31  N.  Y. 
103,  88  Am.  Dec.  242.  But  see  Western  Ins. 
Co.  V.  Cropper,  32  Pa.  St.  351,  75  Am.  Dec. 
561. 

26.  McAllister  v.  Tennessee  M.  &  F.  Ins. 
Co.,  17  Mo.  306;  Roe  v.  Columbus  Ins.  Co., 
17  Mo.  301. 

27.  Citizens  Ins.  Co.  v.  Glasgow,  9  Mo. 
411. 

28.  Richelieu,  etc.,  Nav.  Co.  v.  Boston  Mar. 
Ins.  Co.,  136  U.  S.  408,  10  S.  Ct.  934,  34 
L.  ed.  398;  Flint,  etc.,  R.  Co.  v.  Marine  Ins. 
Co.,  71  Fed.  210. 

29.  Richelieu,  etc.,  Nav.  Co.  v.  Boston  Mar. 
Ins.  Co.,  136  V.  S.  408,  10  S.  Ct.  934,  34  L.  ed. 
.398;  Flint,  etc.,  R.  Co.  v.  Marine  Ins.  Co.,  71 
Fed.  210. 

30.  Empire  Parish  Packet  Co.  v.  Union 
Ins.  Co.,  32  La.  Ann.  1081. 

31.  Rogers  i\  iEtna  Ins.  Co.,  95  Fed.  103, 
35  C.  C.  A.  398;  Flint,  etc.,  R.  Co.  v.  J^Jarine 
Ins.  Co.,  71  Fed.  210;  Gillespie  v.  British 
America  F.,  etc.,  Assur.  Co.,  7  U.  C.  Q.  B. 
108, 

32.  Pride  v.  Providence-Washington  Ins. 
Co.,  6  Pa.  Dist.  227. 
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law  or  ordinance  of  the  country  where  the  trade  is  carried  on.^  It  may  consist 
of  carrying  contraband.^*  Under  this  exception  the  underwriters  are  not  liable 
for  losses  from  illicit  trade  or  from  attempting  to  trade  illicitly ;  but  for  any 
illegal  seizure,^^  or  for  a  seizure  not  provided  for  by  the  laws  of  the  country,^' 
or  for  seizure  on  account  of  illicit  trade  barratrously  carried  on,^^  the  under- 
writers are  liable.  A  judicial  condemnation  is  not  necessary .^^  The  seizure  may 
be  made  where  there  is  probable  cause/^  but  a  seizure  not  made  in  good  faith  but 
on  a  pretext  of  the  trade  being  illicit  is  not  excluded  by  the  exception.'*^  That 
the  underwriter  has  knowledge  that  the  trade  is  to  be  illegal  does  not  alter  the 
effect  of  the  exception.*^ 

g.  Loss  of  Time.  The  clause,  Warranted  free  from  any  claim  consequent 
on  loss  of  time,"  in  a  marine  insurance  policy  exempts  the  insurers  on  freight 
from  loss  from  delay  in  repairing  machinery  which  frustrates  the  object  of  the 
adventure.*^ 

h.  Miscellaneous  Exceptions.  Various  other  exceptions  less  frequently  used 
have  been  the  subject  of  construction  by  the  courts,  including  exceptions  of 
blockade,**  denial  of  en  try  insurrection,*®  ice,  except  when  lying  between  piers,*'' 
melting  of  ice,*^  towing,*^  collision  of  governments,^  overloading,^^  and  negligence 
of  those  in  charge  of  boat.^^ 

4.  Implied  Exceptions.  There  is  in  all  policies  an  implied  exception  to  damage 
existing  prior  to  the  taking  effect  of  the  policy,  and  the  expenses  incurred  for 


33.  Thompson  i;.  Mississippi  M.  &  F.  Ins. 
Co.,  2  La.  228,  22  Am.  Dec.  129;  Faudel  v. 
Phoenix  Ins.  Co.,  4  Serg.  &  R.  (Pa.)  29; 
Smith  V.  Delaware  Ins.  Co.,  3  Serg.  &  R. 
(Pa.)  74;  Smith  v.  Delaware  Ins.  Co.,  22 
Fed.  Cas.  No.  13,035,  3  Wash.  127. 

34.  Carrington  f.  Merchants  Ins.  Co.,  8 
Pet.  (U.  S.)  495,  8  L.  ed.  1021. 

35.  Cucullu  V.  Louisiana  Ins.  Co.,  5  Mart. 
N.  S.  (La.)  404,  16  Am.  Dec.  199;  Decrow 
v.  Waldo  Mut.  Ins.  Co.,  43  Me.  460;  Church 
V.  Ilubbart,  2  Cranch  (U.  S.)  187,  2  L.  ed. 
249;  Smith  v.  Delaware  Ins.  Co.,  22  Fed.  Cas. 
No.  13,035,  3  Wash.  127  [rcyersed  on  other 
grounds  in  7  Cranch  434,  3  L.  ed.  396]. 

Jettison  of  illicit  cargo. —  But  the  under- 
writers are  liable  for  loss  by  jettison  of  illicit 
cargo.  Kohn  v.  New  Orleans  Ins,  Co.,  12  La. 
348;  Graham  v.  Pennsylvania  Ins.  Co.,  10 
Fed.  Cas.  No.  5,674,  2  Wash.  113. 

36.  Cucullu  X}.  Orleans  Ins.  Co.,  6  Mart. 
N.  S.  (La.)  11;  Mumford  v.  Phoenix  Ins. 
Co.,  7  Johns.  ( N.  Y. )  449 ;  Johnstown  i;.  Lud- 
low, 1  Cai.  Cas.  (N.  Y. )  xxix,  2  Johns.  Cas. 
481;  Carrington  v.  Merchants'  Ins.  Co.,  8  Pet. 
(U.  S.)  495,  8  L.  ed.  1021. 

37.  Thompson  Xi.  Mississippi  M.  &  F.  Ins. 
Co.,  2  La.  228,  22  Am.  Dec.  129. 

38.  Dunham  Xi.  American  Ins.  Co.,  2  Hall 
(N.  Y. )  422;  American  Ins.  Co.  x.  Dunham, 
12  Wend.  (N.  Y.)  463  {affr.rmed  in  15  Wend. 
9];  Suckley  v.  Delafield,  2  Cai.  (N.  Y.)  222. 
But  see  Smith  v.  Delaware  Ins.  Co.,  22  Fed. 
Cas.  No.  13,035,  3  Wash.  127  [reversed  on 
other  grounds  in  7  Cranch  434,  3  L.  ed.  396], 

39.  Thompson  v.  Mississippi  M.  &  F.  Ins. 
Co.,  2  La.  228,  22  Am.  Dec.  129. 

Irregular  proceedings  after  seizure  will  not 
make  the  underwriters  liable  for  such  seizure. 
Carrington  v.  Merchants  Ins.  Co.,  8  Pet. 
(U.  S.)  495,  8  L.  ed.  1021. 

40.  Bradstreet  v.  Neptune  Ins.  Co.,  3  Fed. 
Cas.  No.  1,793,  3  Sumn.  600;  Magoun  v.  New 
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England  Mar.  Ins.  Co.,  16  Fed.  Cas.  No.  8,961, 
1  Story  157. 

41.  Francis  v.  Ocean  Ins.  Co.,  6  Cow. 
(N.  Y.)  404  [affirmed  in  2  Wend.  64];  John- 
son V.  Ludlow,  1  Cai.  Cas.  (N.  Y.)  xxix,  2 
Johns.  Cas.  (N.  Y. )  481;  Graham  v.  Pennsyl- 
vania Ins.  Co.,  10  Fed.  Cas.  No.  5,674,  2 
Wash.  113. 

42.  Goicoechea  v.  Louisiana  State  Ins.  Co., 
6  Mart.  N.  S.  (La.)  51,  17  Am.  Dec.  175; 
Carrington  v.  Merchants  Ins.  Co.,  8  Pet. 
(U.  S.)  495,  8  L.  ed.  1021. 

43.  Bensaude  v.  Thames,  etc..  Mar.  Ins.  Co., 
[1896]  A.  C.  609,  8  Aspin.  315,  66  L.  J.  Q.  B. 
666,  77  L.  T.  Rep.  N.  S.  282,  46  Wkly.  Rep. 
78;  Turnbull  v.  Hull  Underwriters'  Assoc., 
[1900]  2  Q.  B.  402,  9  Aspin.  93,  5  Com.  Cas. 
248,  69  L.  J.  Q.  B.  588,  82  L.  T.  Rep.  N.  S. 
818. 

44.  Radcliff  f.  United  Ins.  Co.,  9  Johns. 
(N.  Y.)  277  [reversing  7  Johns.  38]. 

45.  Dickey  v.  U,  S.  Insurance  Co.,  11  Johns. 
(N.  Y.)  358. 

46.  Johnson  v.  Ocean  Ins.  Co.,  10  Rob.  (La.) 
334;  Hagan  v.  Ocean  Ins.  Co.,  10  Rob.  (La.) 
333;  Lockett  v.  Firemen's  Ins.  Co.,  10  Rob. 
(La.)  332;  Andrews  v.  Ocean  Ins.  Co.,  10 
Rob.  (La.)  332;  McCargo  v.  New  Orleans 
Ins.  Co.,  10  Rob.  (La.)  202,  43  Am.  Dec. 
180. 

47.  Huntley  v.  Providence  Washington  Ins. 
Co.,  77  N.  Y.  App.  Div.  196,  79  N.  Y.  Suppl. 
35. 

48.  Tudor  v.  New  England  Mut.  Mar.  Ins. 
Co.,  12  Cush.  (Mass.)  554. 

49.  Grant  v.  Lexington  F.,  etc.,  Ins.  Co.,  5 
Ind.  23,  61  Am.  Dec.  74. 

50.  Marcy  v.  Merchants'  Mut.  Ins.  Co.,  19 
La.  Ann.  388. 

51.  McCarthy  v.  St.  Paul,  F.,  etc.,  Ins.  Co., 
19  Misc.  (N.  Y.)  274,  43  N.  Y.  Suppl.  343. 

52.  Levi  v.  New  Orleans  Mut.  Ins.  Assoc., 
15  Fed.  Cas.  No.  8,290,  2  Woods  63. 
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repairing  snch  damage,  althougli  occurring  during  the  life  of  the  policy,  are  not 
insured  against.^^ 

IX.  EXTENT  OF  LOSS  AND  LIABILITY  OF  INSURER. 

A.  In  General.  The  amount  stated  in  the  policy  fixes  the  limit  of  the 
underwriter's  liability  for  any  one  loss.^* 

B.  Successive  Losses.  Where  there  are  several  successive  losses  to  the 
subject-matter  during  the  term  of  the  policy,  tlie  underwriters  are  liable  for  all 
of  them  notwithstanding  their  aggregate  amount  exceeds  the  amount  named  in 
the  pohcy.^^ 

C.  Merg'er  of  Losses —  l.  In  General.  Where  a  partial  loss  occurs  and  is 
followed  by  a  total  loss  during  the  term  of  the  policy  and  before  repair,  the 
partial  loss  is  considered  merged  in  the  total  loss  and  the  underwriters  are  only 
liable  for  the  latter.^^  And  although  the  prior  partial  loss  was  from  a  peril  not 
insured  against,  the  underwriters  are  liable  for  the  subsequent  total  loss  if  from 
an  insured  peril,  and  the  extent  of  the  partial  loss  is  immaterial .^^ 

2.  Repair  of  Prior  Partial  Loss.   But  where  the  partial  loss  has  been  repaired,^^ 


53.  Stribley  v.  Imperial  Mar.  Ins.  Co.,  1 
Q.  B.  D.  507,  3  Aspin.  134,  45  L.  J.  Q.  B.  396, 
34  L.  T.  Rep.  N.  S.  281,  24  Wkly.  Rep.  701; 
Fawcus  V.  Sarsfield,  6  E.  &  B.  192,  2  Jur. 
N.  S.  665,  25  L.  J.  Q.  B.  249,  88  E.  C.  L. 
192;  Gladstone  v.  King,  1  M.  &  S.  35,  14  Rev. 
Hep.  392. 

Time  of  attaching  of  risk  see  supra,  IV, 
B,  7. 

54.  American  Ins.  Co.  r.  Griswold,  14 
Wend.  (N.  Y.)  399. 

A  clause  providing  for  the  reduction  of  the 
amount  of  insurance  to  the  extent  of  any 
loss  paid  under  the  policy  unless  the  amount 
is  made  good  by  additional  insurance  and  an 
additional  premium  paid  therefor  reduces  the 
liability  of  the  underwriter  as  to  subsequent 
losses  where  the  additional  premium  is  not 
paid  after  the  pnyment  of  a  prior  loss.  Ronan 
V.  Indemnity  Mut.  ]Mar.  Assur.  Co.,  127  Fed. 
757;  Aitchison  v.  Lohre,  4  App.  Cas.  755,  4 
Aspin.  168,  49  L.  J.  Q.  B.  123,  41  L.  T.  Rep. 
S.  323,  28  Wkly.  Rep.  1. 

55.  Christie  v.  Buckeye  Ins.  Co.,  5  Fed. 
Cas.  No.  2,700. 

Limit  of  liability. —  The  liability  of  the 
imderwriter  is  not  restricted  to  the  single 
amount  of  his  subscription,  but  he  may  be 
subject  to  several  average  losses,  or  to  an 
average  loss  and  a  total  loss,  or  to  money 
expended  and  labor  bestowed  about  the  de- 
fense, safeguard  and  recovery  of  the  ship  to 
a  greater  amount  than  the  subscription.  Le 
Cheminant  v.  Pearson,  4  Taunt.  367,  13  Rev. 
Rep.  636. 

56.  Matheson  f.  Equitable  Mar.  Ins.  Co., 
118  Mass.  209,  19  Am.  Rep.  441;  Chieffelin 
-V.  New  York  Ins.  Co.,  9  Johns.  (N.  Y.)  21; 
Pitman  v.  Universal  Mar.  Ins.  Co.,  9  Q.  B.  D. 
192,  4  Aspin.  544,  51  L.  J.  Q.  B.  561,  46  L.  T. 
Rep.  N.  S.  863,  30  Wkly.  Rep.  906. 

If  the  first  loss  is  in  judgment  of  law  total 
a  subsequent  total  loss  from  another  peril 
does  not  merge  the  prior  loss.  SchieflFelin  v. 
New  York  Ins.  Co.,  9  Johns.  (N.  Y.)  21. 

Partial  loss  during  life  of  one  policy  fol- 
lowed by  total  loss  during  life  of  another.— 


The  owner  of  a  vessel  effected  insurance  on 
the  outward  voyage  and  with  the  same  under- 
writer effected  insurance  upon  the  homeward 
voyage.  A  partial  loss  occurred  on  the  out- 
ward voyage  and  after  the  termination  of 
the  first  policy  and  while  the  second  was  in 
operation  the  vessel  was  totally  destroyed. 
The  damage  from  the  prior  loss  had  not  been 
repaired.  The  policies  were  valued.  The  un- 
derwriter was  held  liable  both  for  the  partial 
loss  and  the  total  loss.  Lidgett  v.  Secretan, 
L.  R.  6  C.  P.  616,  1  Aspin.  95,  40  L.  J.  C.  P. 
257,  24  L.  T.  Rep.  N.  S.  942,  19  Wkly.  Rep. 
1088. 

Under  a  policy  on  time,  the  insured  may  re- 
cover for  a  partial  loss,  and  subsequently  for 
another  distinct  loss,  partial  or  total.  Wood 
V.  Lincoln,  etc.,  Ins.  Co.,  6  Mass.  479,  4  Am. 
Dec.  163. 

57.  See  the  cases  infra,  this  note. 

Constructive  total  loss  merged  in  subse- 
quent absolute  total  loss, —  Woodside  v.  Glohe 
Mar.  Ins.  Co.,  [1896]  1  Q.  B.  105,  8  Aspin. 
118,  65  L.  J.  Q.  B.  117,  73  L.  T.  Rep.  N.  S. 
626,  44  Wkly.  Rep.  187. 

The  converse  of  the  text  proposition  is  also 
true;  and  where  a  vessel  was  damaged  by 
perils  of  the  sea  to  such  an  extent  that  the 
insured  might  have  elected  to  treat  the  loss 
as  total,  and  the  vessel  was  subsequently 
captured,  it  was  held  that  the  insured  could 
have  no  recovery  under  the  policy,  loss  by 
capture  not  being  covered.  Rice  v.  Homer,  12 
Mass.  230.  See  also  Law  v.  Goddard,  12 
Mass.  112;  Schieffelin  v.  New  York  Ins.  Co., 
9  Johns.  (N.  Y.)  21;  Livie  v.  Janson,  12 
East  648,  11  Rev.  Rep.  513. 

58.  Matheson  v.  Equitable  Mar.  Ins.  Co., 
118  Mass.  209,  19  Am.  Rep.  441;  Saltus  v. 
Commercial  Ins.  Co.,  10  Johns.  (N.  Y.)  487; 
Sherlock  v.  Globe  Ins.  Co.,  7  Ohio  Dec.  (Re- 
print) 17,  1  Cine.  L.  Bui.  26;  Livie  r.  Jan- 
son, 12  East  648,  11  Rev.  Rep.  573. 

Ship  pledged  for  cost  of  repairs.— Where 
under  a  time  policy  a  ship  has  sustained 
damage  by  perils  insured  against,  and  has 
been  repaired  abroad  under  an  arrangement 
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or  where  it  consists  of  expenses  or  disbursements  incurred,*^'  the  underwriters  are 
liable  for  both  such  total  and  partial  loss. 

3.  Total  Loss  After  Termination  of  Policy.  If  the  total  loss  takes  place  after 
the  termination  of  the  poHcy,  it  is  a  matter  with  which  the  underwriters  have  no 
concern,  and  they  are  liable  for  prior  partial  losses,  although  the  same  were  never 
repaired.^ 

D.  Particular  Average  Losses  —  l.  In  General.  Particular  averao;e  means 
a  partial  loss  as  distinguished  from  a  total  loss  or  a  general  average  loss.^^ 

2.  Total  Loss  of  Part.  A  total  loss  of  a  part  of  the  property  covered  by  a 
policy  of  marine  insurance  is  but  a  partial  loss,  except  where  the  policy  is  to  be 
construed  as  a  separate  insurance  on  each  of  the  several  things  or  subjects  pro- 
tected by  it.6'^ 

3.  On  Freight.  There  is  a  partial  loss  on  freight  where  the  cargo  is  neces- 
sarily transhipped  and  the  amount  of  such  partial  loss  is  the  cost  of  forwarding 
the  cargo  from  the  point  of  transhipment.^^  If  freight  is  actually  earned 
or  the  cargo,  although  damaged,  arrived  in  specie  or  can  be  transhipped  so  as 
to  arrive  in  specie,^^  there  is  no  loss  on  freight  whatever.  But  a  loss  on  a  part 
of  the  cargo  in  specie  is  a  jpro  tanto  loss  on  freiglit.^^  If  the  ship-owner  makes 
such  delivery  of  the  cargo  to  the  consignee  as  he  may  be  entitled  to,  the  loss  of 
such  freight  is  not  a  charge  against  the  underwriter.^^  If  the  cargo  is  delivered 
to  the  owner  at  an  intermediate  port  under  justifiable  circumstances  and  is  volun- 


by  which  the  ship  is  pledged  for  the  cost  of 
the  repairs,  but  no  personal  liability  is  in- 
curred by  the  ship-owners  for  those  repairs, 
and  the  ship  is  subsequently  lost  on  the 
voyage  home,  the  underwriters  are  not  liable 
to  pay  the  cost  of  repairs  in  particular 
average,  in  addition  to  the  total  loss.  The 
Dora  Forster,  [1900]  P.  241,  69  L.  J.  P.  85, 
49  Wkly.  Rep.  271. 

59.  Saltus  V.  Commercial  Ins.  Co.,  10 
Johns.  (N.  Y.)  487;  Barker  v.  Phoenix  Ins. 
Co.,  8  Johns.  (N.  Y.)  307,  5  Am.  Dec.  339; 
Livie  V.  Janson,  12  East  648,  11  Rev.  Rep. 
513. 

60.  Knight  v.  Faith,  15  Q.  B.  649,  14  Jur. 
1114,  19  L.  J.  Q.  B.  509,  69  E.  C.  L.  649; 
Lidgett  V.  Secretan,  L.  R.  6  C.  P.  616,  1  Aspin. 
95,  40  L.  J.  C.  P.  257,  24  L.  T.  Rep.  N.  S. 
942,  19  Wkly.  Rep.  1088. 

61.  Pierce  v.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)  320;  Devitt  v.  Providence  Washing- 
ton Ins.  Co.,  61  N.  Y.  App.  Div.  390,  70  N.  Y. 
Suppl.  654  [affirmed  in  173  N.  Y.  17,  65  N.  E. 
777]  ;  American  Ins.  Co,  v.  Griswold,  14 
Wend.  (N.  Y.)  399;  Globe  Ins.  Co.  v.  Sher- 
lock, 25  Ohio  St.  50;  Coster  v.  Phoenix  Ins. 
Co.,  6  Fed.  Cas.  No.  3,264,  2  Wash.  51; 
Price  V.  Ships  Small  Damage  Ins.  Assoc.,  22 
Q.  B.  D.  580,  6  Aspin.  435,  58  L.  J.  Q.  B.  269, 

01  L.  T.  Rep.  N.  S.  278,  37  Wkly.  Rep.  566; 
Great  Indian  Peninsular  R.  Co.  v.  Saunders, 

2  B.  &  S.  266,  9  Jur.  N.  S.  198,  31  L.  J.  Q.  B. 
206,  6  L.  T.  Rep.  N.  S.  297,  10  Wkly.  Rep. 
520,  110  E.  C.  L.  266;  Wilson  v.  Smith,  3 
Burr.  1150,  W.  Bl.  507. 

62.  Guerlain  v.  Columbian  Ins.  Co.,  7 
Johns.  (N.  Y.)  527;  NeM^lin  v.  Insurance  Co. 
of  North  America,  20  Pa.  St.  312;  Wain  v. 
Thompson,  9  Serg.  &  R.  (Pa.)  115,  11  Am. 
Dec.  675;  Pearse  v.  Quebec  Steamship  Co., 
24  Fed.  285;  Spence  v.  Union  Mar.  Ins.  Co., 
T..  R.  3  C.  P.  427,  37  L.  J.  C.  P.  169,  18  L.  T. 
Rep.  N.  S.  632,  16  Wkly.  Rep.  1010;  Rosetto 
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V.  Gurney,  11  C.  B.  176,  15  Jur.  1177,  20 
L.  J.  C.  P.  275,  73  E.  C.  L.  176;  Janson  v. 
Ralli,  6  E.  &  B.  422,  2  Jur.  N.  S.  560,  25 
L.  J.  Q.  B.  300,  4  Wkly.  Rep.  568,  88  E.  C.  L. 
422. 

63.  American  Ins.  Co.  r.  Center,  4  Wend. 
(N.  Y.)  45. 

Two  vessels  insured. —  Where  an  insurance 
was  against  total  loss  of  freight  on  boat  or 
barge,  and  the  barge  was  lost  and  her  cargo 
transferred  to  the  boat,  and  freight  earned 
upon  it,  it  did  not  prevent  a  recovery  for  loss 
of  the  freight  which  would  have  been  earned 
but  for  the  destruction  of  the  barge.  Stilwell 
V.  Commercial  Ins.  Co.,  2  Mo.  App.  22. 

64.  Morgan  v.  Insurance  Co.  of  North 
America,  4  Dall.  (Pa.)  455,  1  L.  ed.  907; 
Scottish  Mar.  Ins.  Co.  v.  Turner,  17  Jur.  631, 
1  Macq.  H.  L.  334,  1  Wkly.  Rep.  537.  Com- 
pare Troop  V.  Merchants'  Mar.  Ins.  Co.,  13 
Can.  Sup.  Ct.  506. 

65.  McGaw  v.  Ocean  Ins.  Co.,  23  Pick. 
(Mass.)  405;  Fiedler  v.  New  York  Ins.  Co., 
6  Duer  (N.  Y.)  282. 

66.  Parsons  v.  Manufacturers'  Ins.  Co.,  16 
Gray  (Mass.)  463;  McGaw  v.  Ocean  Ins.  Co., 
23  Pick.  (Mass.)  405. 

67.  Boardman  v.  Boston  Mar.  Ins.  Co.,  146 
Mass.  442,  16  N.  E.  26;  Parsons  r.  Manu- 
facturers' Ins.  Co.,  16  Gray  (Mass.)  463; 
McGaw  V.  Ocean  Ins.  Co.,  23  Pick.  (Mass.)  405. 

A  partial  sale  of  cargo  to  avoid  delay  does 
not  make  a  partial  loss  of  freight  for  which 
the  underwriters  are  liable.  Moedy  v.  Jones, 
4  B.  &  C.  394,  10  E.  C.  L.  630. 

68.  Hubbell  v.  Great  Western  Ins.  Co.,  74 
N.  Y.  246  [reversing  10  Hun  167]  :  Marks  v. 
Louisiana  State  M.  &  F.  Ins.  Co.,  3  Rob.  (La.) 
454;  Hugg  V.  Augusta  Ins.,  etc.,  Co.,  7  How. 
(U.  S.)  595,  12  L.  ed.  834. 

If  freight  be  not  earned  in  consequence  of 
events  attributable  to  the  shipper,  any  ad- 
vance made  on  it  must  be  returned,  unless 
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tarily  accepted  by  the  owner,  freight  pro  rata  itineris  is  earned  and  the 
underwriters  are  liable  for  a  partial  loss  of  freight.^^ 

4.  On  Profits.  If  any  part  of  the  cargo  arrives  at  the  port  of  destination, 
there  is  no  loss  of  profits.'*^ 

5.  On  Advances.  There  is  no  partial  loss  on  advances  merely  because  the  res 
for  wliich  the  advances  are  made  is  damaged  or  partially  destroyed,  but  it  is  only 
where  the  res  as  security  for  the  advances  is  impaired  that  there  can  be  a  claim 
under  the  policy.'^ 

6.  On  Bottomry.  Upon  an  insurance  upon  bottomry  there  can  be  no  recovery 
for  a  partial  loss  of  the  ship  or  for  anything  short  of  its  absolute  total  loss."^^ 

E.  General  Average  Losses  —  l.  What  Are.  A  general  average  loss  in. 
marine  insurance  is  the  amount  lost  to  the  owner  of  the  ship,  cargo,  freight,  or 
other  interest  for  any  voluntary  sacrifice  made  or  any  extraordinary  expense 
incurred  by  one  interest  for  the  benefit  of  alL*^^  If  the  sacrifice,  charge,  or 
expense  is  not  for  the  general  benefit  but  for  the  benefit  of  a  particular  interest 
it  is  not  a  general  average  but  a  particular  average  charge  against  the  interest  for 
whose  benefit  it  was  made."'^  The  principles  governing  general  average  and  the 
rights  and  obligations  of  the  various  interests  to  and  for  contribution  are  fully 
considered  elsewhere  in  this  work."^^ 

2.  Conclusiveness  of  Adjustment.  A  general  average  contribution,  although 
actually  paid  according  to  the  adjustment,  will  not  necessarily  fix  the  amount  of 
a  recovery  against  the  underwriter  unless  such  average  adjustment  was  correctlj 
made  according  to  the  law  of  the  place  of  adjustment.^^ 


there  be  an  agreement  to  the  contrary,  and 
cannot  be  deducted  from  the  amount  due  on 
a  policy  of  insurance.  Hagedorn  v.  St.  Louis 
Perpetual  Ins.  Co.,  2  La.  Ann.  1005. 

69.  Merchants'  Mut.  Ins.  Co.  v.  Butler,  20 
Md.  41 ;  Whitney  v.  New  York  Firemen  Ins. 
Co.,  18  Johns.  (N.  Y.)  208;  Robinson  v. 
Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  323;  Wil- 
liams r.  Smith,  2  Cai.  (N.  Y.)  13  [reversed 
on  other  grounds  in  2  Cai.  Cas.  110]  ;  Hugg  r. 
Augusta  Ins.,  etc.,  Co.,  7  How.  (U.  S.)  595, 
12  L.  ed.  834. 

If  cargo  is  not  voluntarily  accepted  at  an 
intermediate  port  no  freight  is  payable  and 
the  underwriter  must  pay  for  a  total  loss. 
Callender  v.  Insurance  Co.  of  North  America, 
5  Binn.  (Pa.)  525. 

70.  Canada  Sugar-Refining  Co.  v.  Insurance 
Co.  of  North  America,  175  U.  S.  609,  20 
S.  Ct.  239,  44  L.  ed.  292.  See  also  Abbott  v. 
Sebor,  3  Johns.  Cas.  (N.  Y.)  39,  2  Am.  Dec.  139. 

71.  Germond  v.  Anthracite  Ins.  Co.,  10 
Fed.  Cas.  No.  5,365,  2  Wklv.  Notes  Cas. 
(Pa.)  399. 

72.  Broomfield  v.  Southern  Ins.  Co.,  L.  R. 
5  Exch.  192,  39  L.  J.  Exch.  186,  22  L.  T.  Rep. 
N.  S.  371,  18  Wklv.  Rep.  810;  Thomson  v. 
Royal  Exch.  Assur.  Co.,  1  M.  &  S.  30,  14  Rev. 
Rep.  388;  Walpole  v.  Ewer,  2  Park  Ins.  898. 
See  also  Force  v.  Providence  Washington  Ins. 
Co.,  35  Fed.  767. 

73.  Padelford  v.  Boardman,  4  Mass.  548; 
May  V.  Delaware  Ins.  Co.,  19  Pa.  St.  312; 
Steamship  Carisbrook  Co.  v,  London,  etc.,  Ins. 
Co.,  [1902]  2  K.  B.  681,  9  Aspin.  332,  7 
Com.  Cas.  235,  71  L.  J.  K.  B.  978,  87  L.  T. 
Rep.  N.  S.  418,  50  Wkly.  Rep.  691;  Back- 
house V.  Ripley,  1  Park  Ins.  24;  Ross  V. 
Thwaite,  1  Park  Ins.  23;  Price  v.  Al  Ships' 
Small  Damage  Ins.  Assoc.,  22  Q.  B.  D.  580, 


G  Aspin.  435,  58  L.  J.  Q.  B.  269,  61  L.  T. 
Rep.  N.  S.  278,  37  Wkly.  Rep.  566;  Kemp 
V.  Halliday,  L.  R.  1  Q.  B.  520,  6  B.  &  S. 
723,  12  Jur.  N.  S.  582,  35  L.  J.  Q.  B.  156, 
14  L.  T.  Rep.  N.  S.  762,  14  Wklv.  Rep.  697, 
118  E.  C.  L.  723;  The  Bona,  [1895]  P.  125, 
7  Aspin.  557,  64  L.  J.  Adm.  62,  71  L.  T. 
Rep.  N.  S.  870,  11  Reports  707,  43  Wkly. 
Kep.  290;  The  Brigella,  [1893]  P.  189,  7 
Aspin.  337,  62  L.  J.  Adm.  81,  69  L.  T.  Rep. 
N.  S.  834,  1  Reports  616. 

Jettison  of  cargo  to  save  lives  of  persons  on 
another  vessel  is  not  general  average.  Dab- 
ney  v.  New  England  Mut.  Mar.  Ins.  Co.,  14 
Allen  (Mass.)  300. 

The  fact  that  one  person  owns  the  ship> 
cargo,  and  freight  does  not  prevent  a  volun- 
tary sacrifice  of  one  for  the  benefit  of  all 
from  being  a  general  average  loss  and  oblig- 
ing the  underwriters  on  each  interest  to  pay 
their  respective  contributions.  Potter  v. 
Ocean  Ins.  Co.,  19  Fed.  Cas.  No.  11,335,  3 
Sumn.  27 ;  JNIontgomerv  r.  Indemnity  Mut. 
Mar.  Ins.  Co.,  [1902]  1  K.  B.  734,  9  Aspin. 
289,  7  Com.  Cas.  120,  71  L.  J.  K.  B.  467,  86 
L.  T.  Rep.  N.  S.  462,  50  Wkly.  Rep.  440. 
Contra,  The  Brigella,  [1893]  P.  i89,  7  Aspin. 
337,  62  L.  J.  Adm.  81,  69  L.  T.  Rep.  N.  S. 
834,  1  Reports  616. 

74.  Bridge  v.  Niagara  Ins.  Co.,  1  Hall 
(N.  Y.)  276. 

75.  See  Shipping.  See  also  Defarconnet  f. 
Western  Assur.  Co.,  110  Fed.  405  [afjirvied  in 
122  Fed.  448,  58  C.  C.  A.  612]  ;  International 
Nav.  Co.  V.  Atlantic  Mut.  Ins.  Co.,  100  Fed. 
304;  Svendsen  v.  W^allace,  10  App.  Cas.  404, 
5  Aspin.  453,  54  L.  J.  Q.  B.  497,  52  L.  T. 
Rep.  N.  S.  901,  34  Wkly.  Rep.  369. 

76.  Louisiana. —  Shiff  v.  Louisiana  State 
Ins.  Co.,  6  Mart.  N.  S.  629. 
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8.  Foreign  Adjustment.    To  pay  general  average  "  as  per  foreign  statement 
means  to  pay  by  foreign  adjustment,  if  that  adjustment  is  correctly  made  in 
accordance  with  the  foreign  law.'^^ 

4.  Obligation  to  Pay  Before  Adjustment  of  Average.  The  obligation  of  the 
underwriter  to  pay  a  loss  which  is  subject  to  general  average  contribution  is  not 
dependent  upon  an  adjustment  first  taking  place,  but  is  payable  directly  upon 
proof  of  loss  as  in  other  cases,  and  the  underwriter  becomes  subrogated  to  the 
rights  of  the  insured  to  compel  contribution."^^  But  where  the  ship-owner  is  also 
owner  of  the  cargo  or  freight,  the  amount  due  from  the  cargo  or  freight  may  be 
deducted  from  the  loss  on  the  ship."^^ 

F.  Calculation  of  Liability — l.  Basic  Principle.  It  is  a  general  rule 
peculiar  to  contracts  of  marine  insurance  that  where  the  value  of  the  insured's 
interest  in  the  property  insured  exceeds  the  amount  of  the  insurance,  the  insured 
is  deemed  a  co-insurer  as  to  such  uninsured  part  and  the  underwriter  is  only  liable 
for  such  proportion  of  the  loss  as  the  amount  of  the  insurance  bears  to  the  value 
of  the  insured's  interest.^^ 

2.  Valuation  of  Subject-Matter  —  a.  Under  Valued  Policy  —  (i)  Conclu- 
siveness OF  Valuation — (a)  In  General,    In  the  absence  of  fraud,  accident, 


Massachusetts. —  Loring  v.  Neptune  Ins. 
€o.,  20  Pick.  411. 

New  York. —  Depau  v.  Ocean  Ins.  Co.,  5 
Cow.  63,  15  Am.  Dec.  431;  Strong  v.  New 
York  Firemen  Ins.  Co.,  11  Johns.  323;  Bordes 
D.  Hallet,  1  Cai.  444;  Lenox  v.  United  Ins. 
Co.,  3  Johns.  Cas.  178. 

United  States. —  Peters  v.  Warren  Ins.  Co., 
19  Fed.  Cas.  No.  11,034,  1  Story  463,  19  Fed. 
Cas.  No.  11,035,  3  Sumn.  389. 

England. —  Dent  v.  Smith,  L.  R.  4  Q.  B. 
414,  38  L.  J.  Q.  B.  144,  20  L.  T.  Rep.  N.  S. 
808,  17  Wkly.  Rep.  646;  The  Mary  Thomas, 
[1894]  P.  108,  7  Aspin.  495,  63  L.  J.  Adm.  49, 
71  L.  T.  Rep.  N.  S.  104,  6  Reports  792; 
Power  V.  Whitmore,  4  M.  &  S.  141,  16  Rev. 
Rep.  416;  Newman  v.  Cazalet,  2  Park  Ins. 
900. 

Canada. —  McGivern  v.  Stymest,  10  N. 
Brunsw.  320 ;  Avon  Mar.  Ins.  Co.  v.  Barteaux, 
2  Nova  Scotia  Dec.  195. 

77.  International  Nav.  Co.  v.  Sea  Ins.  Co., 
124  Fed.  93;  De  Hart  v.  Compania  Anonima 
de  Seguros  Aurora,  [1903]  1  K.  B.  109,  87 
L.  T.  Rep.  N.  S.  716  [affirmed  in  [1903]  2 
K.  B.  503,  9  Aspin.  454,  8  Com.  Cas.  314,  72 
L.  J.  K.  B.  818,  89  L.  T.  Rep.  N.  S.  154,  52 
Wkly.  Rep.  36]  ;  Mavro  v.  Ocean  Mar.  Ins. 
Co.,  L.  R.  10  C.  P.  414,  2  Aspin.  590,  44 
L.  J.  C.  P.  229,  32  L.  T.  Rep.  N.  S.  743,  23 
Wkly.  Rep.  758;  Hendricks  v.  Australasian 
Ins.  Co.,  L.  R.  9  C.  P.  460,  2  Aspin.  44,  43 
L.  J.  C.  P.  188,  30  L.  T.  Rep.  N.  S.  419,  22 
Wkly.  Rep.  947 ;  Harris  v.  Scaramanga,  L.  R. 
7  C.  P.  481,  1  Aspin.  339,  41  L.  J.  C.  P.  170, 
26  L.  T.  Rep.  N.  S.  797,  20  Wkly.  Rep.  777; 
The  Brigella,  [1893]  P.  189,  7  Aspin.  337,  62 
L.  J.  Adm.  81,  69  L.  T.  Rep.  N.  S.  834,  1 
Reports  616. 

78.  Louisiana. —  Hanse  v.  New  Orleans  M. 
&  F.  Ins.  Co.,  10  La.  1,  29  Am.  Dec.  456. 

Massachusetts. —  Lord  v.  Neptune  Ins,  Co., 
10  Gray  109;  Forbes  v.  Manufacturers'  Ins. 
Co.,  1  Gray  371. 

Neio  York. —  Vandenheuvel  v.  United  Ins. 
Co.,  1  Johns.  406;  Maggrath  v.  Church,  1 
Cai.  196,  2  Am.  Dec.  173. 
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South  Carolina. —  Faulkner  v.  Augusta  Ins. 
Co.,  2  McMull.  158,  39  Am.  Dec.  119. 

United  States. —  International  Nav.  Co.  v. 
Atlantic  Mut.  Ins.  Co.,  100  Fed.  304;  Potter 
V.  Providence  Washington  Ins.  Co.,  19  Fed. 
Cas.  No.  11,336,  4  Mason  298.  See  also 
Griswold  v.  Union  Mut.  Ins.  Co.,  11  Fed. 
Cas.  No.  5,840,  3  Blatchf.  231. 

England. —  Dickenson  v.  Jardine,  L.  R.  3 
C.  P.  639,  37  L.  J.  C.  P.  321,  18  L.  T.  Rep. 
N.  S.  717,  16  Wkly.  Rep.  1169. 

Contra. —  Lapsley  v.  Pleasants,  4  Binn. 
(Pa.)  502. 

79.  Jumel  v.  Mar.  Ins.  Co.,  7  Johns.  (N.  Y.) 
412,  5  Am.  Dec.  283;  Potter  v.  Providence 
Washington  Ins.  Co.,  19  Fed.  Cas.  No.  11,336, 
4  Mason  298;  Williams  v.  London  Assur. 
Co.,  1  M.  &  S.  318,  14  Rev.  Rep.  441. 

80.  Illinois. —  Egan  v.  British,  etc..  Mar. 
Ins.  Co.,  193  111.  295,  61  N.  E.  1081,  86  Am. 
St.  Rep.  342. 

Louisiana. —  Natchez,  etc.,  Packet,  etc.,  Co. 
V.  Louisville  Underwriters,  44  La.  Ann.  714, 
11  So.  54;  Phillips  v.  St.  Louis  Perpetual 
Ins.  Co.,  11  La.  Ann.  459. 

Maryland. —  Whiting  v.  Independent  Mut. 
Ins.  Co.,  15  Md.  297. 

New  York. — American  Ins.  Co.  v.  Griswold, 
14  Wend.  399. 

Ohio. —  Webb  v.  Protection  Ins.  Co.,  6  Ohio 
456. 

United  States. —  Columbian  Ins.  Co.  v.  Cat- 
lett,  12  Wheat.  383,  6  L.  ed.  664;  Soelberg 
V.  Western  Assur.  Co.,  119  Fed.  23,  55  C.  C. 
A.  601;  International  Nav.  Co.  v.  British, 
etc..  Mar.  Ins.  Co.,  108  Fed.  987,  48  C.  C.  A. 
181;  Chicago  Ins.  Co.  v.  Graham,  etc.,  Transp. 
Co.,  108  Fed.  271,  47  C.  C.  A.  320;  Western 
Assur.  Co.  V.  Southwestern  Transp.  Co.,  68 
Fed.  923,  16  C.  C.  A.  65  [affirmed  in  167  U.  S. 
149,  17  S.  Ct.  785,  42  L.  ed.  113] ;  Breed  v. 
Providence  Washington  Ins.  Co.,  4  Fed.  Cas. 
No.  1,826,  17  Blatchf.  287. 

England. —  Pitman  v.  Universal  Mar.  Ins. 
Co.,  9  Q.  B.  D.  192,  4  Aspin.  544,  51  L.  J. 
Q.  B.  561,  46  L.  T.  Rep.  N.  S.  863,  30  Wkly. 
Rep.  906;   Amery  v.  Rogers,   1  Esp.  207; 


MARINE  INSURANCE 


[26  Cyc]  673 


or  mistake  the  valuation  of  the  subject-matter  of  the  insurance  as  agreed  upon 
in  the  policy  is  generally  considered  conclusive,^^  and  it  will  not  be  set  aside  for 
an  overestimate  of  interest.^^    Nor  is  it  material  tliat  the  subject-matter  had 


Etches  f.  Aldan,  6  L.  J.  K.  B.  O.  S.  65,  1 
M.  &  R.  105,  31  Rev.  Rep.  309. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1243. 

81.  Illinois. — Lamar  Ins.  Co.  v.  McGlashen, 
54  III.  513,  5  Am.  Rep.  102. 

Louisiana. —  Howes  v.  L'nion  Ins.  Co.,  16 
La.  Ann.  235;  Akin  v.  Mississippi  M.  &  F. 
Ins.  Co.,  4  Mart.  N.  S.  661. 

Massachusetts. —  Boardman  v.  Boston  Mar. 
Ins.  Co.,  146  Mass.  442,  16  N.  E.  26;  Mathe- 
son  V.  Equitable  Mar.  Ins.  Co.,  118  Mass. 
209,  19  Am.  Rep.  441;  Phoenix  Ins.  Co.  V. 
McLoon,  100  Mass.  475;  Hall  v.  Ocean  Ins. 
Co.,  21  Pick.  472;  Orrok  v.  Commonwealth 
Ins.  Co.,  21  Pick.  456,  32  Am.  Dec.  271; 
Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303,  28 
Am.  Dec.  245;  Clark  v.  Ocean  Ins.  Co.,  16 
Pick.  289;  Winn  v.  Columbian  Ins.  Co.,  12 
Pick.  279;  Clark  v.  United  F.  &  M.  Ins.  Co., 
7  Mass.  365,  5  Am.  Dec.  50. 

Missouri. —  Lockwood  v.  Atlantic  Mut.  Ins. 
Co.,  47  Mo.  50;  Lockwood  v.  Sangamo  Ins. 
Co.,  46  Mo.  71. 

New  York. —  Plyer  v.  German-American 
Ins.  Co.,  121  :N.  Y.  689,  24  N.  E.  929;  Provi- 
dence, etc.,  Steamship  Co.  v.  Phoenix  Ins.  Co., 
89  N.  Y.  559;  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.  77;  Voisin  v.  Providence  Wash- 
ington Ins.  Co.,  51  N.  Y.  App.  Div.  553,  65 
N.  Y.  Suppl.  1150;  American  Ins.  Co.  v. 
Ogden,  20  Wend.  287 ;  American  Ins.  Co.  v. 
Whitney,  5  Cow.  712  [afftrming  3  Cow.  210]. 

Ohio. —  Portsmouth  Ins.  Co.  v.  Brazee,  16 
Ohio  81;  Howell  v.  Protection  Ins.  Co.,  7 
Ohio  284. 

United  States. —  Marine  Ins.  Co.  v.  Hodg- 
son, 6  Cranch  206,  3  L.  ed.  200;  Standard 
Mar.  Ins.  Co.  v.  Nome  Beach  Lighterage,  etc., 
Co.,  133  Fed.  630,  67  C.  C.  A.  602;  The  St. 
John,  101  Fed.  469;  International  Nav.  Co. 
V.  Atlantic  Mut.  Ins.  Co.,  100  Fed.  304;  Wil- 
liams V.  Continental  Ins.  Co.,  24  Fed.  767 ; 
Alsop  V.  Commercial  Ins.  Co.,  1  Fed.  Cas. 
No.  262,  1  Sumn.  451;  Carson  v.  Marine 
Ins.  Co.,  5  Fed.  Cas.  No.  2,465,  2  Wash.  468; 
Gardner  v.  Columbian  Ins.  Co.,  9  Fed.  Cas. 
Nos.  5,224,  5,225,  2  Cranch  C.  C.  473,  550; 
Griswold  v.  Union  Mut.  Ins.  Co.,  11  Fed. 
Cas.  No.  5,840,  3  Blatchf.  231 ;  Mutual  Safety 
Ins.  Co.  V.  The  George,  17  Fed.  Cas.  No. 
9,981,  Olcott  89;  Straas  v.  Marine  Ins.  Co., 
23  Fed.  Cas.  No.  13,518,  1  Cranch  C.  C.  343; 
Watson  V.  Insurance  Co.  of  North  America, 
29  Fed.  Cas.  No.  17,286,  3  W^ash.  1. 

England. —  Muirhead  v.  Forth,  etc.,  Ins. 
Assoc.,  [1894]  A.  C.  72,  6  Reports  59;  Wood- 
side  V.  Globe  Mar.  Ins.  Co.,  [1896]  1  Q.  B. 
105,  8  Aspin.  118,  65  L.  J.  Q.  B.  117,  73 
L.  T.  Rep.  N.  S.  626,  44  Wkly.  Rep.  187; 
Thames,  etc.,  Mar.  Ins.  Co.  v.  Pitts,  [1893] 
1  Q.  B.  476,  7  Aspin.  302,  68  L.  T.  Rep.  N.  S. 
524,  5  Reports  168,  41  Wkly.  Rep.  346;  Pit- 
man V.  Universal  Mar.  Ins.  Co.,  9  Q.  B.  D. 
192,  4  Aspin.  544,  51  L.  J.  Q.  B.  561,  46 
L.  T.  Rep.  N.  S.  863,  30  Wkly.  Rep.  906; 
North  of  England  Iron  Steamship  Ins.  Assoc. 
[43] 


V.  Armstrong,  L.  R.  5  Q.  B.  244,  39  L.  J.  Q.  B. 
8i,  21  L.  T.  Rep.  N.  S.  822,  18  Wkly.  Rep. 
520;  Williams  v.  North  China  Ins.  Co.,  1 
C.  P.  D.  757,  3  Aspin.  342,  35  L.  T.  Rep. 
N.  S.  884;  Lidgett  v.  Secretan,  L.  R.  6  C.  P. 
616,  1  Aspin.  95,  40  L.  J.  C.  P.  257,  24 
L.  T.  Rep.  N.  S.  942,  19  Wkly.  Rep.  1088; 
Barker  v.  Janson,  L.  R.  3  C.  P.  303,  37 
L.  J.  C.  P.  105,  17  L.  T.  Rep.  N.  S.  473,  16 
Wkly.  Rep.  399;  The  Main,  [1894]  P.  320,  7 
Aspin.  424,  63  L.  J.  Adm.  69,  70  L.  T.  Rep. 
N.  S.  247,  6  Reports  775;  Allen  v.  Sugrue, 
8  B.  &  C.  561,  7  L.  J.  K.  B.  O.  S.  53,  3 
M.  &  R.  9,  15  E.  C.  L.  279;  MacNair  v. 
Coulter,  4  Bro.  P.  C.  450,  2  Eng.  Reprint 
305;  Da  Costa  v.  Firth,  4  Burr.  1906;  Forbea 
r.  Cowie,  1  Campb.  520;  Irving  v.  Manning, 
6  C.  B.  391,  60  E.  C.  L.  391,  1  H.  L.  Cas, 
287,  9  Eng.  Reprint  766;  Forbes  v.  Aspinall, 
13  East  323,  12  Rev.  Rep.  352;  Shawe  v. 
Felton,  2  East  109;  Feise  v.  Aguilar,  3  Taunt. 
506,  12  Rev.  Rep.  695;  Aubert  v.  Jacobs, 
Wightw.  118. 

See  28  Cent.  Dig.  tit.  Insurance,"  §  1239 
et  seq. 

Where  there  is  an  open  and  a  subsequent 
valued  policy  on  the  same  goods  the  liability 
of  the  underwriter  upon  the  valued  policy 
is  fixed  by  deducting  the  amount  of  the  open 
policy  calculated  at  the  value  named  in  the 
valued  policy.  Kane  v.  Commercial  Ins.  Co., 
8  Johns.  ( N.  Y. )  229 ;  McKim  v.  Phoenix  Ins. 
Co.,  16  Fed.  Cas.  No.  8,862,  2  Wash.  89. 

Sale  by  court  for  less  than  valuation.— 
Where  a  vessel  insured  under  a  valued  policy 
containing  the  usual  running  down  clause 
was  sold  to  pay  the  damage  done  to  another 
vessel  and  realized  on  such  sale  less  than 
the  sum  at  which  sne  was  valued  in  the 
policy,  the  underwriters  were  held  liable  only 
for  their  proportionate  parts  of  the  sum  real- 
ized and  paid  to  the  owners  of  the  injured 
ship.  Thompson  v.  Reynolds,  7  E.  &  B.  172, 
3  Jur.  N.  S.  404,  26  L.  J.  Q.  B.  93,  90  E.  C.  L. 
172. 

Several  policies  with  different  valuations. — 

Where  property  is  insured  under  several 
policies  and  the  valuations  therein  are  dif- 
ferent, each  policy  is  to  be  settled  according 
to  its  own  valuation  and  without  regard  to 
the  other  policies.  Pleasants  v.  Maryland 
Ins.  Co.,  8  Cranch  (U.  S.)  55,  3  L.  ed.  486. 

Carrier's  liability  insurance. —  Where  the 
underwriter  insures  a  carrier  by  a  valued 
policy  against  liability  for  carrying  goods 
on  deck,  and  there  is  a  total  loss  of  the  deck 
cargo,  the  underwriter  must  pay  the  stipu- 
lated value  notwithstanding  the  carrier  set- 
tled his  liability  for  a  less  sum.  Ursula 
Bright  Steamship  Co.  v.  Amsinck,  115  Fed. 
242. 

82.  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.) 
289;  Alsop  r.  Commercial  Ins.  Co.,  1  Fed. 
Cas.  No.  262,  1  Sumn.  451;  Gardner  v.  Co- 
lumbian Ins.  Co.,  9  Fed.  Cas.  No.  5,225,  2 
Cranch  C.  C.  550;  Barker  v.  Janson,  L.  R. 

[IX.  F,  2.  a.  (i).  (a)] 
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become  greatly  impaired  in  value  prior  to  the  loss  and  from  perils  which  were 
not  insured  against.^^ 

(b)  Partial  Losses.  Contrary  to  the  general  rule  an  exception  is  made  in 
some  jurisdictions  as  to  claims  for  partial  losses  and  the  policy  is  treated  as 
if  open.^* 

(c)  Constructive  Total  Losses.  The  conclusiveness  of  such  valuation  extends 
to  determination  of  a  constructive  total  loss.^^ 

(d)  General  Average  and  Salvage  Losses.  The  weight  of  authority  in  the 
United  States  is  that  for  general  average  and  salvage  losses  tlie  valuation  in  the 
policy  is  conclusive  but  in  England  and  in  Massachusetts  the  valuation  in 
the  average  adjustment  or  the  value  upon  which  the  salvage  award  was  made  is 
the  basis  upon  w^iich  the  underwriter  pays  in  such  cases.^'^ 

(ii)  Opening  Valuation E or  Fraud,  Etc.  Wliere  the  valuation  is  opened 
for  fraud,  accident,  or  mistake,  it  is  to  be  disregarded  and  the  underwriter  held 
liable  only  according  to  the  actual  value  of  the  insured's  interest.^^  A  gross 
overvaluation  may  create  a  presumption  of  fraud.^^ 


3  C.  P.  303,  37  L.  J.  C.  P.  105,  17  L.  T.  Rep. 
N.  S.  473,  16  Wkly.  Rep.  399;  McCuaig  v. 
Unity  F.  Ins.  Assoc.,  9  U.  C.  C.  P.  85. 

Overvaluation  merely  evidence  of  fraud. — 
Sturm  V.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  77. 

83.  Mutual  Mar.  Ins.  Co.  v.  Munro,  7  Gray 
(Mass.)  246;  Woodside  v.  Globe  Mar.  Ins. 
Co.,  [1896]  1  Q.  B.  105,  8  Aspin.  118,  65 
L.  J.  Q.  B.  117,  73  L.  T.  Rep.  N.  S.  626, 
44  Wkly.  Rep.  187 ;  Lidgett  v.  Secretan,  L.  R. 
6  C.  P.  616,  1  Aspin.  95,  40  L.  J.  C.  P.  257, 
24  L.  T.  Rep.  M.  S.  942,  19  Wkly.  Rep.  1088. 

84.  Fay  v.  Alliance  Ins.  Co.,  16  Gray 
(Mass.)  455;  Lord  v.  Neptune  Ins.  Co.,  10 
Gray  (Mass.)  109;  Forbes  v.  Manufacturers' 
Ins.  Co.,  1  Gray  (Mass.)  371;  Orrok  v.  Com- 
monwealth Ins.  Co.,  21  Pick.  (Mass.)  456, 
32  Am.  Dec.  271;  IBedford  Commercial  Ins. 
Co.  V.  Parker,  2  Pick.  (Mass.)  1,  13  Am.  Dec. 
388;  Clark  v.  United  F.  &  M.  Ins.  Co.,  7 
Mass.  365,  5  Am.  Dec.  50.  See  also  Brooks 
V.  Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259. 
The  foregoing  cases  have  been  expressly  dis- 
approved in  the  following  cases:  Brooke  v. 
Louisiana  State  Ins.  Co.,  4  Mart.  N.  S.  (La.) 
640;  Natchez  Ins.  Co.  v.  Buckner,  4  How. 
(Miss.)  63;  Ursula  Bright  Steamship  Co. 
V.  Amsinck,  115  Fed.  242;  Watson  v.  In- 
surance Co.  of  North  America,  29  Fed.  Cas. 
]No.  17,286,  3  Wash.  1;  Irving  v.  Manning, 
6  C.  B.  391,  60  Jb..  C.  L.  391,  1  H.  L.  Cas. 
287,  9  Eng.  Reprint  766.  In  the  United  States 
courts  it  seems  that  the  above  rule  is  applied 
to  partial  losses  on  goods  but  not  on  vessel. 
See  International  Nav.  Co.  v.  British,  etc.. 
Mar.  Ins.  Co.,  108  Fed.  987,  48  C.  C.  A. 
181  [affirming  100  Fed.  304]. 

"Where  goods  are  capable  of  separation  into 
parts  or  parcels,  the  policy  is  to  be  taken  as 
the  standard  price,  and  for  a  total  loss  of 
a  part  the  underwriters  are  chargeable  with 
a  proportionate  part  of  the  value.  Forbes 
17.  Manufacturers'  Ins.  Co.,  1  Gray  (Mass.) 
371.  The  provision  contained  in  many  policies 
for  ascertaining  the  loss  by  a  separation  of 
damaged  from  undamaged  articles  applies 
only  to  partial  losses  and  not  to  a  total  loss, 
where  constructive  or  absolute.  Delaware 
Ins.  Co.  V.  Winter,  38  Pa.  St.  176. 

[IX,  F,  2,  a,  (l)  (a)] 


85.  Allen  v.  Commercial  Ins.  Co.,  1  Gray 
(Mass.)  154;  Arrok  v.  Commonwealth  Ins. 
Co.,  21  Pick.  (Mass.)  456,  32  Am.  Dec.  271; 
Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.) 
303,  28  Am.  Dec.  245;  Lovering  v.  Mercan- 
tile Mar.  Ins.  Co.,  12  Pick.  (Mass.)  348; 
Murray  v.  Great  Western  Ins.  Co.,  72  Hun 
(N.  Y.)  282,  25  N.  Y.  Suppl.  414  [affirmed 
in  147  N.  Y.  711,  42  N.  E.  724]  ;  American 
Ins.  Co.  V.  Ogden,  20  Wend.  (N.  Y.)  287; 
Bullard  v.  Roger  Williams  Ins.  Co.,  4'  Fed. 
Cas.  No.  2,122,  1  Curt.  148;  Peele  v.  Mer- 
chants' Ins.  Co.,  19  Fed.  Cas.  No.  10,905, 
3  Mason  27 ;  Burnand  v.  Rodocanachi,  7  App. 
Cas.  333,  4  Aspin.  5/6,  51  L.  J.  Q.  B.  548, 
47  L.  T.  Rep.  :N.  S.  277,  31  Wkly.  Rep.  65; 
Barker  v.  Janson,  L.  R.  3  C.  P.  303,  37 
L.  J.  C.  P.  105,  17  L.  T.  Rep.  N.  S.  473, 
16  Wkly.  Rep.  399. 

86.  Providence,  etc.,  Steamship  Co.  v. 
Phoenix  Ins.  Co.,  22  Hun  (N.  Y.)  517  [modi- 
fied in  89  N.  Y.  559] ;  International  Nav. 
Co.  V.  Atlantic  Mut.  Ins.  Co.,  100  Fed. 
304  [affirmed  in  108  Fed.  987,  48  C.  C.  A. 
181].  Comjyare  Hotchkiss  v.  Commercial  Mut. 
Ins.  Co.,  1  Rob.  (N.  Y.)  489  [reversed  in  48 
N.  Y.  656]. 

87.  Brooks  v.  Oriental  Ins.  Co.,  7  Pick. 
(Mass.)  259.  See  also  Brewer  v.  American 
Ins.  Co.,  123  Mass.  78;  Burnand  v.  Rodoca- 
nachi, 7  App.  Cas.  333,  4  Aspin.  576,  51 
L.  J.  Q.  B.  548,  47  L.  T.  Kep.  N.  S.  277, 
31  Wkly.  Rep.  65;  Steamship  Balmoral  Co. 
V.  Martin,  [1900]  2  Q.  B.  748,  9  Aspin.  139, 
5  Com.  Cas.  416,  69  L.  J.  Q.  B.  952.  83 
L.  T.  Rep.  N.  S.  282,  49  Wkly.  Rep.  137 
[affirmed  in  [1901]  2  K.  B.  896,  6  Com.  Cas. 
298,  70  L.  J.  K.  B.  1018,  85  L.  T.  Rep.  N.  S. 
389,  50  Wldy.  Rep.  35]. 

88.  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.) 
289;  Voisin  v.  Commercial  Mut.  Ins.  Co., 
62  Hun  (N.  Y.)  4,  16  N.  Y.  Suppl.  410; 
Haigh  V.  De  la  Cour,  3  Campb.  319,  13  Rev. 
Rep.  813. 

Effect  of  fraud  upon  policy  see  supra,  VII, 

C. 

89.  Wolcott  V.  Eagle  Ins.  Co.,  4  Pick. 
(Mass.)  429;  lonides  v.  Pender,  1  Aspin. 
432,  27  L.  T.  Rep.  N.  S.  244. 


MARINE  INSURANCE 


[26  Cyc]  675 


b.  Under  Open  Policy  —  (i)  In  General.  Where  the  policy  is  not  valued, 
the  basis  upon  which  the  underwriters  are  to  pay  is  left  open,  and  the  real  value 
must  be  proved  by  the  insured  in  each  case.^*^ 

(ii)  On  Ship.  In  ascertaining  the  value  of  a  ship  under  an  open  policy  the 
value  is  to  be  taken  as  of  the  commencement  of  the  risk.^^  Cost  price  does  not 
necessarily  represent  actual  value.^^ 

(ill)  On  Cargo.    To  ascertain  the  value  of  goods  under  an  open  policv  the 
prime  cost  or  invoice  price  of  such  goods  is  to  be  taken  as  the  basis,^^  to  which 
are  to  be  added  all  expenses  until  put  on  board,^^  including  the  cost  of  insurance 
and  commissions,^^  but  without  deducting  drawbacks.^' 

(iv)  On  Freight.  Under  an  open  policy  on  freight,  the  gross  amount  of 
freight  contracted  to  be  paid  is  the  basis  of  an  adjustment  of  either  a  total  or  a 
partial  loss  of  freight.^*^  And  where  the  insured  under  a  policy  on  freight  ships 
his  own  goods  in  his  own  vessel,  the  reasonable  rate  of  freight  for  the  carriage  of 
such  goods  is  to  be  ascertained,  and  will  form  the  basis  of  an  adjustment  thereon.^ 

3.  Computation  of  Damage  —  a.  Total  Losses.  Where  the  loss  is  total  the 
damage  is  the  value  of  the  subject-matter  and  the  underwriters  pay  the  full 
amount  of  the  insurance,^  unless  it  exceeds  the  value  of  the  insured  property.^ 


90.  Adams  v.  Warren  Ins.  Co.,  22  Pick. 
(Mass.)  103;  Snell  v.  Delaware  Ins.  Co.,  4 
Dall.  (U.  S.)  430,  1  L.  ed.  89G,  22  Fed.  Cas. 
No.  13,137,  1  Wash.  509. 

01.  Carson  r.  Marine  Ins.  Co.,  5  Fed.  Cas. 
No.  2,405,  2  Wash.  408;  Pitman  v.  Universal 
Mar.  Ins.  Co.,  9  Q.  B.  D.  192,  4  Aspin.  544, 
51  L.  J.  Q.  B.  501,  46  L.  T.  Rep.  N.  S.  863, 
30  Wkly.  Rep.  906. 

A  custom  to  allow  a  month's  pay  advanced 
to  captain  and  crew  in  estimating  the  value 
of  a  vessel  was  proved  in  Kemble  v.  Bowne, 

1  Cai.  (N.  Y.)  75. 

92.  Snell  v.  Delaware  Ins.  Co.,  4  Dall. 
(U.  S.)  430,  1  L.  ed.  896,  22  Fed.  Cas.  No. 
13,137,  1  Wash.  509. 

93.  Louisiana. —  Wolf  v.  National  M.  &  F. 
Ins.  Co.,  20  La.  Ann.  583;  Leftwitch  v.  St. 
Louis  Ins.  Co.,  5  La.  Ann.  706. 

Massachusetts. —  Warren  v.  Franklin  Ins. 
Co.,  104  Mass.  518;  Clark  v.  United  F.  &  M. 
Ins.  Co.,  7  Mass.  365,  5  Am.  Dee.  50. 

A'eio  York. —  American  Ins.  Co.  v.  Oris- 
wold,  14  Wend.  399:  Minturn  v.  Columbian 
Ins.  Co.,  10  Johns.  75;  Kane  v.  Commercial 
Ins.  Co.,  8  Johns.  229;  Le  Roy  v.  United  Ins. 
Co.,  7  Johns.  343 ;  Suvdam  v.  Marine  Ins.  Co., 

2  Johns.  138. 

South  Carolina. —  Budd  v.  Union  Ins.  Co., 
4  McCord  1;  Bailey  v.  South  Carolina  Ins. 
Co.,  3  Brev.  354. 

United  States. —  Snell  v.  Delaware  Ins. 
Co.,  4  Dall.  430,  1  L.  ed.  896,  22  Fed.  Cas. 
No.  13,137,  1  Wash.  509;  Catlett  v.  Colum- 
bian Ins.  Co.,  5  Fed.  Cas.  No.  2,514,  3  Cranch 
C.  C.  192.  See  Carson  r.  Marine  Ins.  Co.,  5 
Fed.  Cas.  No.  2,405,  2  Wash.  468. 

England. —  Usher  v.  Noble,  12  East  639, 
11  Rev.  Rep.  505;  Dick  v.  Allen,  1  Park  Ins. 
226;  Waldron  v.  Coombe,  3  Taunt.  162,  12 
Rev.  Rep.  029 ;  Paterson  v.  Harris,  1  B.  &  S. 
336,  7  Jur.  N.  S.  1276,  30  L.  J.  Q.  B.  354, 
9  Wkly.  Rep.  743,  101  E.  C.  L.  336. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1239 
et  seq. 

The  market  price  at  the  time  of  shipment 

and  not  the  cost  to  the  insured  was  held  to 
be  the  rule  of  value  in  adjusting  losses  in 


Carson  r.  Marine  Ins.  Co.,  5  Fed.  Cas.  No. 
2,465,  2  Wash.  408. 

94.  Louisville  M.  &  F.  Ins.  Co.  v.  Bland,  9 
Dana  (Ky.)  143;  Minturn  v.  Columbian  Ins. 
Co.,  10  Johns.  (N.  Y.)  75;  Carson  v.  Marine 
ins.  Co.,  5  Fed.  Cas.  No.  2,465,  2  Wash.  468. 

95.  Kentucky. —  Louisville  M.  &  F.  Ins. 
Co.  V.  Bland,  9  Dana  143. 

Maryland. —  Merchants'  Mut.  Ins.  Co.  v. 
Wilson,  2  Md.  217. 

Massachusetts. —  Orrok  r.  Commonwealth 
Ins.  Co.,  21  Pick.  456,  32  Am.  Dec.  271. 

New  York. —  American  Ins.  Co.  v.  Gris- 
wold,  14  Wend.  399 ;  Ogden  v.  Columbian  Ins. 
Co.,  10  Johns.  273. 

South  Carolina. —  Cox  v.  Charleston  F.  & 
M.  Ins.  Co.,  3  Rich.  331,  45  Am.  Dec.  771; 
Bailey  v.  South  Carolina  Ins.  Co.,  3  Brev. 
354. 

England.— -Usher  v.  Noble,  12  East  639,  11 
Rev.  Rep.  505 ;  Tuite  v.  Royal  Exch.  Assur. 
Co.,  1  Park  Ins.  224. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1239 
et  seq. 

96.  Kemble  v.  Bowne,  1  Cai.  (N.  Y.)  75; 

Usher  v.  Noble,  12  East  639,  11  Rev.  Rep. 
505. 

97.  Minturn  v.  Columbian  Ins.  Co.,  10 
Johns.  (N.  Y.)  75. 

98.  Stevens  v.  Columbian  Ins.  Co.,  3  Cai. 
(N.  Y.)  43,  2  Am.  Dec.  247;  Palmer  v. 
Blackburn,  1  Ring.  61,  1  L.  J.  C.  P.  O.  S.  1, 
7  Moore  C.  P.  339,  25  Rev.  Rep.  599,  8 
E.  C.  L.  403. 

99.  Paradise  v.  Sun  Mut.  Ins.  Co.,  6  La. 
Ann.  596. 

1.  Davy  V.  Hallett,  3  Cai.  (N.  Y.)  16,  2 
Am.  Dec.  241 ;  Hancox  v.  Fishing  Ins.  Co., 
11  Fed.  Cas.  No.  6,013,  3  Sumn.  132. 

Partial  discharge  of  cargo. —  Where  the 
value  of  the  cargo  exceeds  the  amount  of  the 
insurance,  and  after  a  partial  discharge  there 
is  a  total  loss  of  the  residue  which  exceeds 
the  amount  insured,  the  underwriter  is  liable 
for  the  full  amount.  American  Ins.  Co.  r. 
Griswold,  14  Wend.  (N.  Y.)  309. 

2.  Amery  v.  Rogers,  1  Esp.  207.  See  supra, 
IX,  F,  1. 

[IX,  F,  3.  a] 
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b.  Partial  Losses  —  (i)  On  Ship —  (a)  Repairs  Not  Made.  If  repairs  are 
not  made,  the  extent  of  a  partial  loss  of  the  ship  must  be  determined  by  the 
estimate  of  surveyors,^  and  may  be  iixed  by  taking  the  value  of  the  vessel  sound 
and  its  value  in  its  damaged  condition.*  Or  the  ship  may  be  sold  at  public 
auction,  in  wliich  case  the  liability  of  the  underwriters  will  be  the  difference 
between  the  sale  price  and  her  original  value.^ 

(b)  Repairs  Made.  The  damage  done  to  a  ship  is  ascertained  where  repairs 
have  been  made  by  the  reasonable  cost  of  such  repairs^  and  the  expenses  of 
saving.'^  And  upon  this  basis  ilie  underwriters  may  be  liable  for  the  full  amount 
of  the  insurance  as  a  particular  average  loss,^  subject  to  the  deductions  hereinafter 
stated.^ 

(c)  Vessel  Not  Fully  Restored.  Where  the  repairs  made  are  not  such  as  to 
restore  the  vessel  to  its  original  form  of  construction,  but  it  is  repaired  so  as  to 
make  it  equally  as  useful  and  valuable,  the  insured  can  recover  from  the  under- 
writers only  the  cost  of  the  repairs  actually  made,  and  not  the  amount  wliich  it 
would  have  cost  to  restore  the  vessel  to  its  original  form.^*^ 

(d)  Temporary  Repairs.  Where  temporary  repairs  are  made  at  a  port  of 
refuge,  and  the  insured  acting  in  good  faith  leaves  the  permanent  repairs  to  be 
made  at  another  port,  the  underwriters  are  liable  for  the  cost  of  both  the 
permanent  and  temporary  repairs.^^ 

(e)  Deduction  New  For  Old  —  (1)  In  General.  After  full  repairs  have 
been  made  the  vessel  is  generally  in  a  better  condition  than  before  damaged  on 
account  of  old  material  being  supplanted  by  new,  and  in  order  to  avoid  contro- 
versy as  to  the  exact  extent  of  this  benefit  a  rule  has  been  established  in  fixing 
the  amount  of  the  damage  which  deducts  one  third  of  the  costs  of  repairs,  including 
both  the  cost  of  labor  and  material,  from  the  total  expense  of  such  repairs.^^  But 
the  deduction  does  not  apply  to  incidental  expenses  connected  with  the  repairs 


3.  Pitman  v.  Universal  Mar.  Ins.  Co.,  9 
Q.  B.  D.  192,  4  Aspin.  544,  51  L.  J.  Q.  B. 
561,  46  L.  T.  Rep.  N.  S.  863,  30  Wkly.  Rep. 
906. 

4.  Pitman  v.  Universal  Mar.  Ins.  Co.,  9 
Q.  B.  D.  192,  4  Aspin.  544,  51  L.  J.  Q.  B. 
561,  40  L.  T.  Rep.  N.  S.  863,  30  Wklv.  Rep. 
900. 

5.  Williams  v.  Smith,  2  Cai.  (N.  Y.)  13 
[reversed  on  other  grounds  in  2  Cai.  Cas. 
110];  Pitman  v.  Universal  Mar.  Ins.  Co.,  9 
Q  B.  D.  192,  4  Aspin.  544,  51  L.  J.  Q.  B. 
561,  46  L.  T.  Rep.  N.  S.  863,  30  Wkly.  Rep. 
906. 

6.  Sewall  v.  U.  S.  Insurance  Co.,  11  Pick. 

(Mass.)  90;  International  Nav.  Co.  v.  At- 
lantic Mut.  Ins.  Co.,  100  Fed.  304;  Hum- 
phreys V.  Union  Ins,  Co.,  12  Fed.  Cas.  No. 
6,871,  3  Mason  429;  Aitchison  v.  Lohre,  4 
App.  Cas.  755,  4  Aspin.  168,  49  L.  J.  Q.  B. 
123,  41  L.  T.  Rep.  N.  S.  323,  28  Wkly. 
Rep.  1. 

Repairs  must  be  made  bona  fide  and  with 

reasonable  discretion.  Pitman  v.  Universal 
Mar.  Ins.  Co.,  9  Q.  B.  D.  192,  4  Aspin.  544, 
51  L.  J.  Q.  B.  561,  46  L.  T.  Rep.  S.  863, 
30  Wkly.  Rep.  906. 

Actual  outlay  is  strong  evidence  of  reason- 
able cost  of  repairs.  Aitchison  i\  Lohre,  4 
App.  Cas.  755,  4  Aspin.  168,  49  L.  J.  Q.  B. 
123,  41  L.  T.  Rep.  N.  S.  323,  28  Wkly. 
Rep  1. 

7.  Sewall  v.  U.  S.  Insurance  Co.,  11  Pick. 
(Mass.)  90. 

An  apportionment  of  docking  expenses  will 

[IX,  F,  3,  b,  (i).  (a^I 


be  made  where  a  ship  is  docked  for  repairs 
for  which  the  underwriters  are  liable  and 
while  in  dock  the  vessel  is  surveyed  for  the 
purpose  of  renewing  her  classification.  Rua- 
bon  Steamship  Co.  v.  London  Assur.  Co., 
[1897]  2  Q.  B.  456,  66  L.  J.  Q.  B.  841,  77 
L.  T.  Rep.  N.  S.  402;  Marine  Ins.  Co.  v. 
China  Transpacific  Steamship  Co.,  11  App. 
Cas.  573,  6  Aspin.  68,  56  L.  J.  Q.  B.  100,  55 
L.  T.  Rep.  N.  S.  491,  35  Wkly.  Rep.  169. 

8.  Aitchison  v.  Lohre,  4  App.  Cas.  755,  4 
Aspin.  168,  49  L.  J.  Q.  B.  123,  41  L.  T.  Rep. 
N.  S.  323,  28  Wkly.  Rep.  1. 

9.  See  infra,  IX,  F,  3,  b,  (i),  (e). 

10.  Bristol  Steam  Nav.  Co.  V.  Indemnity 
Mut.  Mar.  Ins.  Co.,  6  Aspin.  173,  57  L.  T. 
r.ep.  N.  S.  101;  Stewart  v.  Steele,  5  Scott 
N.  R.  927. 

11.  Paddock  v.  Commercial  Ins.  Co.,  104 
Mass.  521;  Brooks  v.  Oriental  Ins.  Co.,  7 
Pick.  (Mass.)  259. 

12.  Louisiana. —  Fisk  v.  Commercial  Ins. 
Co..  18  La.  77. 

Maine. —  Hagar  v.  New  England  Mut.  Mar. 
Ins.  Co.,  59  Me.  460. 

Massachusetts. —  Paddock  v.  Commercial 
Ins.  Co.,  104  Mass.  521 ;  Orrok  v.  Common- 
wealth Ins.  Co.,  21  Pick.  476,  32  Am.  Dec. 
271;  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  472; 
Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303,  28 
Am.  Dec.  245 ;  Eager  v.  Atlas  Ins.  Co.,  14 
Pick.  141,  25  Am.  Dec.  263;  Sewall  v.  U.  S. 
Insurance  Co.,  11  Pick,  90;  Brooks  v. 
Oriental  Ins.  Co.,  I  Pick.  259;  Nickels  v. 
Maine  F.  &  M,  Ins,  Co.,  11  Mass.  253.  Com- 
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which  do  not  enhance  the  value  of  the  vessel,  such  as  towage,  boat  hire,  etc.^^ 
The  custom  cannot  be  varied  by  showing  that  a  greater  benefit  accrued  to  the 
ship  bj  the  replacing  of  the  old  with  the  new  material." 

(2)  Proceeds  OF  Old  Materials.  The  proceeds  of  old  materials  must  be  first 
deducted  from  the  gross  cost  of  the  repairs  before  making  the  deduction  of 
one  third. 

(3)  ^Ew  Vessels.  It  is  generally  held  that  the  deduction  of  one  third  does 
not  apply  in  the  case  of  a  new  vessel  on  her  first  voyage,^^  but  this  exception  has 
not  been  uniformly  adopted. A  voyage  out  and  back  is  generally  considered 
but  one  voyage  unless  very  long.^^ 

(ii)  On  Goods.  The  rule  for  computing  a  particular  average  loss  on  goods  is 
that  the  goods  must  be  at  once  sold  upon  reaching  their  destination  for  the  best 
possible  price,  and  the  ratio  formed  by  the  difference  between  the  sound  and 
damaged  values  at  such  port  compared  with  the  sound  value  then  gives  the  per- 


pare  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  114, 
25  Am.  Dec.  363, 

Missouri. —  Kerr  v.  Quaker  City  Ins.  Co., 
33  Mo.  158. 

New  York. —  Read  v.  Mutual  Safety  Ins. 
Co.,  3  Sandf.  54;  Byrnes  v.  National  Ins.  Co., 

I  Cow.  265 ;  Dunham  v.  Commercial  Ins.  Co., 

II  Johns.  315,  6  Am.  Dec.  374. 

Ohio. —  Perry  v.  Ohio  Ins.  Co.,  5  Ohio  305 ; 
Wallace  v.  Ohio  Ins.  Co.,  4  Ohio  234;  Sher- 
lock V.  Globe  Ins.  Co.,  7  Ohio  Dec.  (Reprint) 
17,  1  Cine.  L.  Bui.  26. 

United  States. —  International  Nav.  Co.  r. 
Atlantic  Mut.  Ins.  Co.,  100  Fed.  304;  Hum- 
phreys V.  Union  Ins.  Co.,  12  Fed.  Cas.  No. 
6,871,  3  Mason  429;  New  England  Mut.  Mar. 
Ins.  Co.  V.  Dunham,  18  Fed.  Cas.  No.  10,155, 
3  Cliflf.  332,  371  [affirming  8  Fed.  Cas.  No. 
4,152,  1  Lowell  253]  ;  Potter  v.  Ocean  Ins. 
Co.,  19  Fed.  Cas.  No.  11,335,  3  Sumn.  27; 
Sanderson  v.  Columbian  Ins.  Co.,  21  Fed. 
Cas.  No.  12,298,  2  Cranch  C.  C.  218. 

England. — Aitchison  v.  Lohre,  4  App.  Cas. 
755,  4  Aspin.  168,  49  L.  J.  Q.  B.  123.  41  L.  T. 
Rep.  N.  S.  323,  28  Wkly.  Rep.  1 ;  Pitman  v. 
Universal  Mar.  Ins.  Co.,  9  Q.  B.  D.  192,  4 
Aspin.  544,  51  L.  J.  Q.  B.  561,  46  L.  T.  Rep. 
N.  S.  863,  30  Wklv.  Rep.  906;  Pirie  v. 
Steele,  8  C.  &  P.  200,  2  M.  &  R.  49,  34  E.  C. 
L.  689 ;  Poingdestre  v.  Royal  Exch.  Assur. 
Co.,  R.  &  M.  378,  27  Rev.  Rep.  759,  21 
E.  C.  L.  773. 

See  28  Cent.  Dig.  tit.  "  Insurance."  §  1252. 

Deductions  on  both  temporary  and  perma- 
nent repairs  are  to  be  made.  Paddock  v.  Com- 
mercial Ins.  Co.,  104  Mass.  521. 

Substantial  restoration  necessary. —  A  re- 
pair means  where  a  boat  can  be  restored  sub- 
stantially to  what  it  was  before  the  injury; 
but  if  it  would  become  substantially  a  dif- 
ferent boat,  so  that  fire  policies  would  not 
reattach  for  the  unexpired  time,  it  is  not  a 
repair,  and  the  rule  of  one-third  new  for  old 
will  not  apply.  Sherlock  v.  Globe  Ins.  Co., 
7  Ohio  Dec.  (Reprint)  17,  1  Cine.  L.  Bui.  26. 

Deduction  not  allowed  where  vessel  is  not 
put  into  free  possession  of  owner. —  Where  a 
vessel  was  repaired  by  money  obtained  by  giv- 
ing a  bottomry  bond  which  the  underwriters 
refused  to  discharge,  whereupon  the  vessel 
was  sold,  no  deduction  was  allowed  on  the 


cost  of  repairs.  Da  Costa  v.  Newnham,  2 
T.  R.  407. 

Part  damage  recovered  from  vessel  in  suit 
for  collision. —  In  a  suit  on  an  insurance 
policy,  the  amount  recovered  on  a  libel  for 
collision  is  to  be  deducted  from  the  gross 
amount  of  the  damage,  and  not  from  the  loss 
adjusted  as  a  partial  loss,  with  a  deduction 
of  one-third  new  for  old.  Dunham  v.  New 
England  Mut.  Ins.  Co.,  8  Fed.  Cas.  No.  4,152, 
1  Lowell  253  {affirmed  in  18  Fed.  Cas.  No. 
10,155,  3  Cliff.  332,  371]. 

If  the  cost  of  repairs  exceed  one  hundred 
per  cent  of  the  insured  value  the  deductions 
new  for  old  are  not  made.  Pitman  v.  Uni- 
versal Mar.  Ins.  Co.,  9  Q.  B.  D.  192,  4  Aspin. 
544,  51  L.  J.  Q.  B.  561,  46  L.  T.  Rep.  N.  S. 
863,  30  Wkly.  Rep.  906. 

13.  Potter  r.  Ocean  Ins.  Co.,  19  Fed.  Cas. 
No.  11,335,  3  Sumn.  27. 

14.  Aitchison  v.  Lohre,  4  App.  Cas.  755,  4 
Aspin.  168,  49  L.  J.  Q.  B.  123,  41  L.  T.  Rep. 
N.  S.  32S,  28  Wkly.  Rep.  1. 

15.  Eager  v.  Atlas  Ins.  Co.,  14  Pick. 
(Mass.)  141,  25  Am.  Dec.  363;  Brooks  v. 
Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259;  Amer- 
ican Ins.  Co.  V.  Ogden,  20  Wend.  (N.  Y.) 
287 ;  Byrnes  v.  National  Ins.  Co.,  1  Cow. 
(N.  Y.)  265. 

16.  Pirie  v.  Steele,  8  C.  &  P.  200,  2  M.  & 
Rob.  49,  34  E.  C.  L.  689;  Fenwick  v.  Robin- 
son, 3  C.  &  P.  323,  14  E.  C.  L.  590. 

17.  Louisiana. —  Fisk  v.  Commercial  Ins. 
Co.,  18  La.  77. 

Massachusetts. —  Orrok  v.  Commonwealth 
Ins.  Co.,  21  Pick.  456,  32  Am.  Dec.  271; 
8ewall  V.  U.  S.  Insurance  Co.,  11  Pick.  90; 
Nickels  v.  Maine  F.  &  M.  Ins.  Co.,  11  Mass. 
253. 

Missouri. —  Kerr  v.  Quaker  City  Ins.  Co., 
33  Mo.  158. 

iSfeiv  York. —  Dunham  r.  Commercial  Ins. 
Co.,  11  Johns.  315,  6  Am.  Dec.  374. 

Ohio. —  Perry  v.  Ohio  Ins.  Co.,  5  Ohio  305: 
Wallace  v.  Ohio  Ins.  Co.,  4  Ohio  234;  Sher- 
lock V.  Globe  Ins.  Co.,  7  Ohio  Dec.  (Reprint) 
17,  1  Cine.  L.  Bui.  26. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1252. 

18.  Fenwick  v.  Robinson,  3  C.  &  P.  323,  14 
E.  C.  L.  590. 

Two  years'  voyage  out  and  back  considered 
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centage  of  loss  which  is  to  be  applied  to  the  policy  value.^^  In  ascertaining  such 
proportion,  the  gross  proceeds  of  the  goods  sound  and  damaged  are  to  be  used.^ 

4.  Separate  Parcels  AND  Separate  Insurances  —  a.  Cargo  in  Bulk.  Wliere  the 
insurance  is  upon  cargo  in  bulk  it  is  upon  the  whole  as  an  entirety,  and  the  rules 
for  adjusting  losses  and  determining  percentages  of  average  losses  are  applied 
with  reference  to  the  entire  cargo.^^ 

b.  Separate  Packages,  Etc.  If,  however^  the  insurance  is  on  each  package 
separately,  or  upon  different  subjects  separately,  it  is  treated  as  a  separate  insur 
ance  on  each  package  or  subject,  and  the  losses  are  to  be  adjusted  as  if  there  had 
been  separate  policies  issued  for  each  package  or  subject.^^  But  the  mere  fact  that 
goods  of  the  same  specie  are  shipped  in  separate  packages  does  not  make  the 
insurance  a  separate  insurance  on  each  package.^^  Nor  does  the  fact  that  the 
cargo  is  vahied  at  so  mucli  per  bale,  box,  or  package  have  such  effect.^ 

e.  Articles  of  Different  Kind.  If  articles  essentially  different  in  nature  and 
kind  are  insured  each  will  bear  its  own  average.^^ 


but  one  voyage  see  Pirie  Steele,  8  C.  &  P. 
200,  2  M.  &  Rob.  49,  34  E.  C.  L.  689. 

19.  Illinois. — Lamar  Ins.  Co.  v.  McGlashen, 
54  111.  513,  5  Am.  Rep.  102. 

Massachusetts. —  \A  elles  v.  Gray,  10  Mass. 
42 ;  Clark  v.  United  F.  &  M.  Ins.  Co.,  7  Mass. 
365,  5  Am.  Dec.  50. 

ISiew  York. —  Savage  v.  Corn  Exch.  F.,  etc., 
Ins.  Co.,  36  N.  Y.  655 ;  Lawrence  v.  New 
York  Ins.  Co.,  3  Johns.  Cas.  217. 

Rhode  Island. —  Evans  v.  Commercial  Mut. 
Ins.  Co.,  6  R.  I.  47. 

United  States. —  London  Assur.  Co.  r.  Com- 
panliia  De  Moagens  Do  Barreiro,  167  U.  S. 
149,  17  S.  Ct.  785,  42  L.  ed.  113;  Ursula 
-Bright  Steamship  Co.  v.  Amsinck,  115  Fed. 
242;  International  Nav.  Co.  v.  Atlantic  Mut. 
Ins.  Co.,  100  Fed.  304. 

England. —  Lewis  v.  Rucker,  2  Burr,  1167; 
Francis  v.  Boulton,  8  Aspin.  79,  65  L.  J, 
Q.  B,  153,  73  L.  T.  Rep,  K  S,  578,  44  Wklv. 
Rep.  222;  Usher  v.  Noble,  12  East  639,  il 
Rev.  Rep,  505;  Johnson  v.  Sheddon,  2  East 
581,  6  Rev.  Rep.  516. 

See  28  Cent.  Dig.  tit,  "  Insurance,"  §  1239 
et  seq. 

Selling  without  renovation. —  Cases  of 
whisky  in  bottles  became  damaged  and  the 
straw  in  which  they  were  packed  was  wet 
and  discolored  and  some  of  the  labels  dam- 
aged. Tliey  were  sold  in  their  damaged  con- 
dition. The  underwriters  were  held  liable 
for  the  loss  upon  the  sale,  the  insured  being 
under  no  obligation  to  repack  or  relabel  the 
bottles  before  selling.  Brown  v.  Fleming,  7 
Com.  Cas.  245. 

20.  Lawrence  v.  New  York  Ins.  Co.,  3 
Johns,  Cas,  (N.  Y.)  217;  Evans  v.  Commer- 
cial Mut.  Ins.  Co.,  6  R.  I.  47 ;  Hurry  v.  Royal 
Exch.  Assur.  Co.,  3  B.  &  P.  308,  6  Rev,  Rep, 
804;  Johnson  v.  Sheddon,  2  East  581,  6  Rev. 
Rep.  516. 

21.  Hills  V.  London  Assur.  Corp.,  9  L.  J. 
Exch.  25,  5  M.  &  W.  569.  Compare  Davy 
V.  Milford,  15  East  559, 

22.  Kettell  v.  Alliance  Ins.  Co.,  10  Gray 
(Mass.)  144;  Vandenheuvel  v.  United  Ins. 
Co.,  1  Johns.  (N,  Y.)  406;  Hills  v.  London 
Assur,  Corp.,  9  L.  J.  Exch.  2-5,  5  M.  &  W. 
569. 

Each  package  subject  to  its  own  average  " 
[IX,  F,  3,  b,  (II)] 


or  equivalent  expressions  have  the  effect  of 
making  the  losses  adjustable  under  the  pol- 
icy as  if  the  insurance  was  upon  each  article 
or  subject  separately.  Chicago  Ins.  Co,  v. 
Graham,  etc.,  Transp.  Co.,  108  Fed.  271,  47 
C.  C.  A.  320,  109  Fed.  352,  48  C.  C.  A.  397. 
This  clause  is  not  applicable  to  an  insurance 
of  a  cargo  of  grain  in  bulk.  Haenschen  v. 
Franklin  Ins.  Co.,  67  Mo.  156. 

A  separate  valuation  of  hull  and  machinery 
followed  by  a  clause  "  average  payable  on 
each  valuation  as  if  separately  insured "  is 
to  be  treated  as  a  separate  insurance  of 
each.  American  Steamship  Co.  v.  Indemnity 
Mut,  Mar.  Ins.  Co.,  108  Fed.  421  [affirmed 
in  118  Fed.  1014,  56  C.  C.  A.  56];  Oppen- 
heim  v.  Fry,  5  B,  &  S.  348,  33  L.  J.  Q.  B. 
267,  10  L,  T.  Rep.  N.  S.  539,  12  Wkly.  Rep. 
831,  117  E.  C,  L.  348. 

23.  Massachusetts. —  Pierce  v.  Columbian 
Ins.  Co.,  14  Allen  320. 

New  York. —  Wadsworth  v.  Pacific  Ins.  Co., 
4  Wend.  33. 

United  States. —  Biays  v.  Chesapeake  Ins. 
Co.,  7  Cranch  415,  3  L.  ed.  389. 

England. —  Ralli  v.  Janson,  6  E.  &  B.  422, 
2  Jur.  N.  S.  566,  25  L.  J.  Q.  B.  300,  4  Wkly. 
Rep.  568,  88  E.  C.  L.  422. 

Canada. —  Moore  v.  Provincial  Ins,  Co.,  23 
U.  C.  C,  P.  383. 

Where  a  cargo  of  oranges  and  lemons  is 
insured  it  is  not  treated  as  a  separate  insur- 
ance on  each  specie  of  fruit.  Humphreys  v. 
Union  Ins,  Co,,  13  Fed,  Cas,  No.  6,871,  3 
Mason  429. 

24.  Newlin  v.  Insurance  Co.  of  North 
America,  5  Pa.  L.  J,  Rep,  116  [affirmed  in  20 
Pa.  St.  312]  ;  Hernandez  v.  New  York  Mut. 
Ins.  Co.,  12  Fed.  Cas.  No.  6,414,  6  Blatchf. 
326;  Entwisle  v.  Ellis,  2  H.  &  N.  549,  27 
L.  J.  Exch.  105,  6  Wkly.  Rep.  76.  Com- 
pare Ralli  V.  Janson,  6  E.  &  B.  422,  2  Jur. 
N.  S.  566,  25  L.  J.  Q.  B.  300,  4  Wkly.  Rep. 
568,  88  E,  0.  L.  422. 

25.  Deidericks  v.  Commercial  Ins.  Co.,  10 
Johns.  (N.  Y.)  234:  Wilkinson  v.  Hvde,  3 
0.  B.  N.  S.  30,  4  Jur.  N,  S.  482,  27"  L,  J. 
C.  P.  116,  91  E.  C.  L,  30, 

Coffee  and  wool  being  insured  under  one 
policy  it  was  held  that  losses  upon  either 
should  be  separately  adjusted.  Wallerstein 
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d.  By  Two  or  More  Vessels.  If  the  cargo  is  sent  forward  in  or  transhipped 
to  two  or  more  ships  the  adjustment  must  be  made  as  to  the  cargo  in  each  ship, 
as  if  there  had  been  a  separate  insurance  upon  the  cargo  in  each.^*^  But  this  rule 
does  not  apply  where  the  cargo  is  placed  on  two  or  more  lighters  for  the  purpose 
of  loading  or  discharging  a  vessel.''^'^ 

e.  After  Partial  Delivery.  After  a  partial  delivery  of  the  cargo  the  percentage 
applies  to  the  balance  remaining  at  risk.^^ 

G.  Deduction  and  Calculation  of  Percentages  — l.  What  Losses  Are 
Chargeable  to  Underwriters.  Where  the  policy  is  free  of  particular  average 
under  5^  "  or  other  designated  amount,  the  underwriters  are  not  liable  for  par- 
ticular average  losses  which  are  under  the  specified  percentage  ;  but  if  the  loss 
is  equal  to  or  above  the  percentage  named  the  underwriters  are  liable  for  the 
entire  loss.^ 

2.  How  Percentage  Is  Made  Up.  To  make  up  the  percentage  all  damage  done 
or  occasioned  by  any  one  particular  casualty  and  all  expenses  and  charges  which 
are  proximately  caused  thereby  are  to  be  added  together.^^  But  a  general  average 
loss  cannot  be  added  to  a  particular  average  loss  to  make  up  the  percentage.^^  In 
the  United  States  the  general  rule  is  that  successive  and  distinct  partial  losses 
occurring  on  the  same  voyage  cannot  be  added  to  make  up  the  percentage/^  but 
the  contrary  rule  prevails  in  England.^* 


v.  Columbian  Ins.  Co.,  44  N.  Y.  204,  4  Am. 
Rep.  064. 

A  policy  on  "  master's  effects "  or  "  per- 
sonal effects  "  is  to  be  applied  distributively 
to  the  various  articles.  Canton  Ins.  Office 
V.  Woodside,  90  Fed.  301,  33  C.  C.  A.  63: 
Duff  t\  Mackenzie,  3  C.  B.  X.  S.  16,  3  Jur. 
N.  S.  1025,  26  L.  J.  C.  P.  313,  91  E.  C.  L. 
16. 

26.  Pierce  f.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)  320. 

27.  Pierce  %.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)  320. 

28.  Maryland  Ins.  Co.  r.  Bosley,  9  Gill 
&  J.  (Md.)  337. 

29.  Louisiana. —  Riley  v.  Ocean  Ins.  Co.,  11 
Rob.  255. 

Pennsylvania. —  Newlin  v.  Insurance  Co.  of 
North  America,  20  Pa.  St.  312. 

Rhode  Island. —  Evans  v.  Commercial  Mut. 
Ins.  Co.,  6  R.  I.  47. 

United  States. —  Coster  v.  Phoenix  Ins.  Co., 
6  Fed.  Cas.  No.  3,264,  2  Wash.  51. 

England. —  Price  v.  Al  Ships'  Small  Dam- 
age Ins.  Assoc.,  22  Q.  B.  D.  580,  6  Aspin.  435. 
58  L.  J.  Q.  B.  269.  61  L.  T.  Rep.  X.  S.  278, 
37  Wkly.  Rep.  566.  See  also  Paterson  v. 
Harris,  1  B.  &  S.  336,  7  Jur.  N.  S.  1276,  30 
L.  J.  Q.  B.  354,  9  Wkly.  Rep.  743,  101 
E.  C.  L.  336. 

30.  Hagedorn  v.  Whitmore,  1  Stark.  157, 
2  E.  C  L.  67. 

31.  Snapp  V.  Merchants',  etc.,  Ins.  Co.,  8 
Ohio  St.  458;  Hall  v.  Rising  Sun  Ins.  Co., 
1  Disn.  (Ohio)  308,  12  Ohio  Dec.  (Reprint) 
639;  Marine  Ins.  Co.  v.  China  Transpacific 
Steamship  Co.,  11  App.  Cas.  573,  6  Aspin. 
68,  56  L.  J.  Q.  B.  100,  55  L.  T.  Rep.  N.  S. 
491,  35  Wkly.  Rep.  169. 

No  more  than  proper  proportion  of  salvage, 
general  average,  and  agent's  expenses  can  be 
included  in  fixing  the  percentage  of  the  loss. 
Buzby  V.  Phoenix  Ins.  Co.,  31  Fed.  422;  Op- 
penheim  v.  Fry,  5  B.  &  S.  348,  33  L.  J.  Q.  B. 


267,  10  L.  T.  Rep.  N.  S.  539,  12  Wkly.  Rep. 
831,  117  E.  C.  L.  348. 

Expense  of  survey  made  at  home  cannot  be 
added  to  cost  of  repairs  to  make  up  the  per- 
centage. Giles  V.  Eagle  Ins.  Co.,  2  Mete. 
(Mass.)  140;  Brooks  v.  Oriental  Ins.  Co., 
7  Pick.  (Mass.)  259. 

Damage  done  in  one  disaster  or  one  con- 
tinued gale  or  storm  is  to  be  considered  by 
itself.  Brooks  v.  Oriental  Ins.  Co.,  7  Pick. 
(Mass.)  259. 

Damage  caused  to  other  vessel. —  In  Massa- 
chusetts it  has  been  held  that  the  damage 
done  to  another  vessel  in  collision  and  which 
the  owners  of  the  insured  vessel  have  been 
obliged  to  make  good  may  be  included  in 
making  up  the  percentage.  Whorf  v.  Equi- 
table Mar.  Ins.  Co.,  144  Mass.  68,  10  N.  E. 
513. 

32.  Price  v.  Al  Ships'  Small  Damage  Ins. 
Assoc.,  22  Q.  B.  D.  580,  6  Aspin.  435,  58 
L.  J.  Q.  B.  269,  61  L.  T.  Rep.  N.  S.  278, 
37  Wkly.  Rep.  566. 

33.  Hagar  v.  England  Mut.  Mar.  Ins.  Co., 
59  Me.  460;  Paddock  v.  Commercial  Ins.  Co., 
104  Mass.  521;  Brooks  v.  Oriental  Ins.  Co., 
7  Pick.  (Mass.)  259;  Donnell  v.  Columbian 
Ins.  Co.,  7  Fed.  Cas.  No.  3,987,  2  Sumn.  366; 
Luma  V.  Atlantic  Mut.  Ins.  Co.,  15  Fed.  Cas. 
No.  8,605. 

34.  Stewart  v.  Merchants  Mar.  Ins.  Co.,  16 
Q.  B.  D.  619,  5  Aspin.  506,  55  L.  J.  Q.  B. 
81,  53  L.  T.  Rep.  N.  S.  892,  34  Wkly.  Rep. 
208;  Blackett  v.  Roval  Exch.  Assur.  Co., 
2  Cromp.  &  J.  244,  'l  L.  J.  Exch.  101,  2 
Tyrw.  266. 

'  Time  policy  and  separate  voyages.—  Even 
under  the  English  rule  where  the  policy  is 
on  time  it  is  not  permissible  to  add  success- 
ive losses  occurring  on  different  voyages. 
Stewart  v.  Merchants  Mar.  Ins.  Co.,  16 
Q.  B.  D.  619,  5  Aspin.  506,  55  L.  J.  Q.  B. 
81,  53  L.  T.  Rep.  N.  S.  892,  34  Wkly.  Rep. 
208. 
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3.  How  Damage  Is  Fixed.  The  amount  of  the  damage  is  fixed  as  in  other 
cases,  inchiding  deductions  of  one  third  on  repairs  of  vessel.-^^ 

H.  Memorandum  Clause  —  l.  In  General.  Tlie  memorandum  clause^  was 
adopted  for  the  purpose  of  avoiding  disputes  over  small  losses  in  cases  of  articles 
of  a  perishable  nature,^'''  and  not  for  the  purpose  of  enlarging  the  perils.^^ 

2.  Articles  Included.  Within  this  clause  it  has  been  held  that  "  corn " 
includes  malt,^^  peas,^  and  beans,^^  but  not  ric3  that  "  fruit"  includes  oranges'*^ 
and  dried  prunes;**  that  "  vegetables"  and  "roots"  include  dried  pinkroot  which 
is  not  perishable,*^  but  not  sarsaparilla ;  *^  that"  skins"  and  "hides"  include 
furs*^  and  deerskins;*^  that  "salt"  does  not  include  saltpeter;*^  and  that  "dried 
fish  "  does  not  include  pickled  fish.^  Under  the  general  words  as  to  perishable 
articles  are  included  potatoes    and  wheat,^^  but  not  fertiUzer.^^ 

3.  Exemption  For  Partial  Losses  —  a.  In  General.  By  this  clause  the  under- 
writers exempt  themselves  from  all  partial  losses  to  any  of  the  memorandum 
articles.^*    It  does  not  restrict  their  liability  for  total  losses.^^ 

b.  Arrival  in  Specie  —  (i)  In  General.    If  the  goods  or  any  part  of  them 


35.  Sanderson  'g.  Columbian  Ins.  Co.,  21 
Fed.  Cas.  No.  12,298,  2  Cranch  C.  C.  218. 
See  supra,  IX,  F,  3. 

36.  Usual  form  of  clause. — "  It  is  also 
agreed,  that  bar,  bundle,  rod,  hoop,  and  sheet 
iron,  wire  of  all  kinds,  tin  plates,  steel,  mad- 
der, sumac,  brooms,  wickerware  and  willow 
(manufactured  or  otherwise),  straw  goods, 
Salt,  grain  of  all  kinds,  rice,  tobacco,  indian 
meal,  fruits,  (whether  preserved  or  otherwise), 
cheese,  dry-fish,  hay  ,  .  .  (specifying  various 
other  articles)  and  all  other  articles  that  are 
perishable  in  their  own  nature,  are  warranted 
by  the  assured  free  from  average,  unless  gen- 
eral." 

Rider. —  Frequently  marine  policies  merely 
have  a  rider  or  stamped  indorsement,  "  Free 
of  particular  average,"  etc.,  without  enumer- 
ating any  particular  article  or  articles  to 
which  it  is  to  apply.  This  is  treated  as  mak- 
ing the  clause  apply  to  all  the  articles  in- 
cluded in  the  policy.  Washburn,  etc.,  Mfg. 
Co.  V.  Reliance  Mar.  Ins.  Co.,  106  Fed.  116  laf- 
firmed  in  179  U.  S.  1,  21  S.  Ct.  1,  45  L.  ed.  49]. 

37.  Price  v.  Al  Ships'  Small  Damage  Ins. 
Assoc.,  22  Q.  B.  D.  580,  6  Aspin.  435,  58 
L.  J.  Q.  B.  269,  61  L.  T.  Rep.  N.  S.  278, 
37  Wkly.  Rep.  566. 

38.  Potter  v.  Suffolk  Ins.  Co.,  19  Fed.  Cas. 
No.  11,399,  2  Sumn.  197. 

39.  Moody  v.  Surridge,  2  Esp.  633,  5  Rev. 
Rep.  575. 

40.  Mason  v.  Skurray,  1  Park  Ins.  253. 

41.  Mason  v.  Skurray,  1  Park  Ins.  253. 

42.  Scott  V.  Bourdillion,  2  B.  &  P.  N.  R.  213. 

43.  Humphreys  v.  Union  Ins.  Co.,  12  Fed. 
Cas.  No.  6,871,  3  Mason  429. 

44.  De  Pau  i\  Jones,  1  Brev.  (S.  C.)  437. 

45.  Klett  V.  Delaware  Ins.  Co.,  23  Pa.  St. 
262. 

46.  Coit  V.  Commercial  Ins.  Co.,  7  Johns. 
(N.  Y.)  385,  5  Am.  Dec.  282. 

47.  Astor  V.  Union  Ins.  Co.,  7  Cow.  (N.  Y.) 
202. 

48.  Bakewell  v.  United  Ins.  Co.,  2  Johns. 
Cas.  (N.  Y.)  246. 

49.  Journu  v.  Bourdien,  1  Park  Ins.  245. 

50.  Baker  v.  Ludlow,  2  Johns.  Cas.  (N.  Y.) 
289. 

51.  Williams  r.  Cole,  16  Me.  207;  Robin- 
[IX,  G,  3] 


son  V.  Commonwealth  Ins.  Co.,  20  Fed.  Cas. 
No.  11,949,  3  Sumn.  220. 

52.  Lake  v.  Columbus  Ins.  Co.,  13  Ohio  48, 
42  Am.  Dec.  188. 

53.  Mayo  v.  India  Mut.  Ins.  Co.,  152  Mass. 
172,  25  N.  E.  80,  23  Am.  St.  Rep.  814,  9 
L.  R.  A.  831. 

54.  Indiana. —  Indianapolis  Ins.  Co.  r. 
Mason,  11  Ind.  171. 

Kentucky. —  Louisville  M.  &  F.  Ins.  Co.  v. 
Bland,  9  Dana  143. 

Louisiana. —  Aranzamendi  v.  Louisiana  Ins. 
Co.,  2  La.  432,  22  Am.  Dec.  136;  Brooke  i: 
Louisiana  Ins.  Co.,  5  Mart.  N.  S.  530;  Brooke 
V.  Louisiana  State  Ins.  Co.,  4  Mart.  N.  S. 
640. 

New  York. —  Devitt  v.  Providence  Wash- 
ington Ins.  Co.,  173  N.  Y.  17,  65  N.  E.  777; 
Wright  V.  Williams,  20  Hun  320;  Wadsworth 
V.  Pacific  Ins.  Co.,  4  Wend.  33;  Astor  v. 
Union  Ins.  Co.,  7  Cow.  202;  Le  Roy  v.  Gou- 
verneur,  1  Johns.  Cas.  226. 

United  States. —  Morean  v.  U.  S.  Insurance 
Co.,  1  Wheat.  219,  4  L.  ed.  75. 

England. —  Wilson  v.  Smith,  3  Burr.  1550, 
W.  Bl.  507;  Hedburgh  v.  Pearson,  2  Marsh. 
432,  7  Taunt.  154,  2  E.  C.  L.  303. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1230 
et  seq. 

Separate  insurance. — WTiere  there  is  a  total 
loss  of  an  entire  package  or  parcel  separately 
valued  and  insured  it  is  a  total  loss  of  such 
part,  even  though  the  article  is  within  the 
memorandum.  Silloway  v.  Neptune  Ins.  Co., 
12  Gray  (Mass.)  73;  Kettell  v.  Alliance  Ins. 
Co.,  10  Gray  (Mass.)  144;  Washburn,  etc., 
Mfg.  Co.  V.  Reliance  Mar.  Ins.  Co.,  179  U.  S. 
1,  21  S.  Ct.  1,  45  L.  ed.  49;  Cantoa  Ins. 
Office  V.  Woodside,  90  Fed.  301,  33  C.  C.  A. 
63.  See  also  Mowat  v.  Boston  Mar.  Ins. 
Co.,  26  Can.  Sup.  Ct.  47. 

What  are  separate  insurances  see  supra, 
IX,  F,  4. 

55.  Williams  v.  Cole,  16  Me.  207;  Murray 
V.  Hatch,  6  Mass.  465;  Price  v.  Al  Ships' 
Small  Damage  Ins.  Assoc.,  22  Q.  B.  D.  580, 
6  Aspin.  435,  58  L.  J.  Q.  B.  269,  61  L.  T.  Rep. 
N.  S.  278,  37  Wklv.  Rep.  566;  Wilson  v. 
Smith,  3  Burr.  1550,  W.  Bl.  507. 

What  constitutes  total  loss  see  infra,  IX,  J. 
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arrive  in  specie  at  the  port  of  destination,  however  extensively  they  may  be  dam- 
aged, it  is  generally  considered  that  there  is  but  a  partial  loss/^  even  tliough  they 
subject  to  charges  which  exceed  their  value.^' 

(ii)  Exception  to  Cases  of  Constructive  Total  Loss.^  This  rule  is 
subject  to  exceptions  in  several  jurisdictions.  The  principal  exception  is  made  to 
cases  where  there  is  a  constructive  total  loss,^^  made  complete  by  due  abandon- 
ment.^ The  weight  of  authority  in  the  United  States,  however,  seems  to  be 
that  there  can  be  no  claim  upon  the  underwriters  for  a  constructive  total  loss  of 
memorandum  articles.^^ 


56.  Louisiana. —  Skinner  v.  Western  M.  & 
F.  Ins.  Co.,  19  La.  273. 

Maine. —  Williams  v.  Kennebec  Mut.  Ins. 
Co.,  31  Me.  455. 

Massachusetts. —  Mayo  v.  India  Mut.  Ins. 
Co.,  152  Mass.  172,  25  N.  E.  80,  23  Am.  St. 
Rep.  814,  9  L.  R.  A.  831;  Murray  f.  Hatch, 
6  Mass.  465. 

Neio  York. —  Depeyster  v.  Sun  Mut.  Ins. 
Co.,  17  Barb.  306  \affirmed  in  19  N.  Y.  272, 
75  Am.  Dec.  331];  Chadsey  v.  Guion,  48 
N.  Y.  Super.  Ct.  267  [affirmed  in  97  N.  Y. 
333] ;  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend. 
33;  Saltus  V.  Ocean  Ins.  Co.,  14  Johns.  138; 
Neilson  v.  Columbian  Ins.  Co.,  3  Cai.  108. 

United  States. —  Washburn,  etc.,  Mfg.  Co. 
V.  Reliance  Mar.  Ins.  Co.,  179  U.  S.  1,  21 
S.  Ct.  1,  45  L.  ed.  49;  Morean  v.  U.  S.  In- 
surance Co.,  1  Wheat.  219,  4  L.  ed.  75; 
Marcardier  v.  Chesapeake  Ins.  Co.,  8  Cranch 
39,  3  L.  ed.  481;  Biays  v.  Chesapeake  Ins. 
Co.,  7  Cranch  415,  3  L.  ed.  389  [affirming  16 
Fed.  Cas.  No.  9,064,  3  Wash.  256]  ;  Robinson 
V.  Commonwealth  Ins.  Co.,  20  Fed.  Cas.  No. 
11.949,  3  Sumn.  220. 

England. —  Navone  v.  Haddon,  9  C.  B.  30, 
19  L.  J.  C.  P.  161,  67  E.  C.  L.  30;  Cockinjr 
v.  Fraser,  4  Dougl.  295,  26  E.  C.  L.  484; 
Mason  v.  Skurray,  1  Park  Ins.  253;  McAn- 
drews  v.  Vaughan,  1  Park  Ins.  253. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1230 
€t  seq. 

Arrival  of  part  of  a  chariot  where  the  box, 
equal  to  two  thirds  the  entire  value,  has  been 
jettisoned  is  not  an  arrival  in  specie.  Judah 
V.  Randal,  2  Cai.  Cas.  (N.  Y.)  324. 

57.  Marean  v.  U.  S.  Insurance  Co.,  16  Fed. 
Cas.  No.  9,064,  3  Wash.  256;  Glennie  v. 
London  Assur.  Co..  2  M.  &  S.  371,  15  Rev. 
Rep.  275. 

58.  Constructive  total  loss  see  infra,  IX, 
J,  4. 

59.  Massachusetts. —  Mayo  v.  India  Mut. 
Ins.  Co.,  152  Mass.  172,  25  N.  E.  80,  23 
Am.  St.  Rep.  814,  9  L.  R.  A.  831;  Pierce 
V.  Columbian  Ins.  Co.,  14  Allen  320;  Kettell 
V.  Alliance  Ins.  Co.,  10  Gray  144;  Heebner 
V.  Eagle  Ins.  Co.,  10  Gray  131,  69  Am.  Dec. 
308. 

l^eio  York. —  Devitt  v.  Providence  Wash- 
ington Ins.  Co.,  173  N.  Y.  17,  65  N.  E.  777; 
Wright  V.  Williams,  20  Hun  320;  Chadsey 
V.  Guion,  46  N.  Y.  Super.  Ct.  118  [affirmed 
in  97  N.  Y.  333]. 

Pennsylvania. —  Delaware  Ins.  Co.  v.  Win- 
ter, 38  Pa.  St.  176. 

England. —  Adams  v.  Mackenzie.  13  C.  B. 
N.  S.  442,  9  Jur.  N.  S.  849,  32  L.  J.  C.  P. 


92,  7  L.  T.  Rep.  N.  S.  711,  11  Wkly.  Rep.  342, 
106  E.  C.  L.  442. 

Canada. —  O'Leary  v.  Stymest,  11  N, 
Brunsw.  289. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1232. 

Perishable  goods. —  It  seems  that  in  Massa- 
chusetts this  exception  does  not  apply  where 
the  goods  are  actually  of  a  perishable  nature. 
Mayo  V.  India  Mut.  Ins.  Co.,  152  Mass.  172, 
25  N.  E.  80,  23  Am.  St.  Rep.  814,  9  L.  R.  A. 
831;  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dec.  308. 

60.  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dec.  308;  Wright  v. 
Williams,  20  Hun  (N.  Y.)  320.  See  also 
Wallerstein  v.  Columbian  Ins.  Co.,  44  N.  Y. 
204,  4  Am.  Rep.  664. 

Abandonment  see  infra,  IX,  K. 

61.  Skinner  v.  Western  M.  &  F.  Ins.  Co., 
19  La.  273;  Nelson  v.  Louisiana  Ins.  Co., 
5  Mart.  N.  S.  (La.)  289;  Wain  v.  Thompson, 
9  Serg.  &  R.  (Pa.)  115,  11  Am.  Dec.  675; 
Hugg  V.  Augusta  Ins.,  etc.,  Co.,  7  How, 
(U.  S.)  595,  12  L.  ed.  834;  Monroe  v.  British, 
etc..  Mar.  Ins.  Co.,  52  Fed.  777,  3  C.  C.  A. 
280.  See  also  Thompson  v.  Royal  Exch. 
Assur.  Co.,  16  East  214. 

Part  memorandum  articles. — Where  a  tech- 
nical total  loss  is  sought  to  be  maintained 
upon  the  mere  ground  of  the  deterioration 
of  the  cargo  at  an  intermediate  port  to  a 
moiety  of  its  value,  all  deterioration  of 
memorandum  articles  must  be  excluded  from 
the  estimate.  Therefore,  in  a  cargo  of  a 
mixed  character,  no  abandonment  for  mere 
deterioration  in  value  during  the  voyage  can 
be  valid  unless  the  damage  on  the  non-memo- 
randum articles  exceeds  a  moiety  of  the  value 
of  the  whole  cargo,  including  the  memoran- 
dum articles.  Marcardier  v.  Chesapeake  Ins. 
Co.,  8  Cranch  (U.  S.)  39,  3  L.  ed.  481. 

If  underwriters  consent  to  an  abandonment 
it  seems  that  they  may  be  liable  for  a  con- 
structive total  loss  of  memorandum  articles. 
W^ashburn,  etc.,  Mfg.  Co.  v.  Reliance  Mar. 
Ins.  Co.,  82  Fed.  296,  27  C.  C.  A.  134  [af- 
firmed in  179  U.  S.  1,  45  L.  ed.  49]. 

In  New  York  the  earlier  cases  generally 
held  that  a  constructive  total  loss  would  not 
make  a  claim  under  the  memorandum.  Carr 
V.  Providence  Washington  Ins.  Co.,  38  Hun 
86  [affirmed  in  109  N.  Y.  504,  17  N.  E.  369]  ; 
Burt  V.  Brewers',  etc.,  Ins.  Co.,  9  Hun  383 
[affirmed  in  78  N.  Y.  400]  ;  Depeyster  v. 
Sun  Mut  Ins.  Co.,  17  Barb.  306  [affirmed  in 
19  N.  Y.  272,  75  Am.  Dec.  331];  Merchants' 
Steamship  Co.  v.  Commercial  Mut.  Ins.  Co., 
51  N.  Y.  Super.  Ct.  444;  Saltus  v.  Ocean 
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(ill)  Total  Loss  of  Value,  Some  jurisdictions  make  a  further  exception 
upon  the  general  rule  and  permit  a  recovery  where,  although  the  goods  arrive  in 
specie,  they  are  of  no  value.^^ 

(iv)  Delivery  of  Small  Quantity  by  Extbaohdinary  Efforts.  Tlie 
underwriters  cannot  defeat  a  claim  upon  memorandum  articles  by  delivering  a 
small  quantity  of  the  goods  in  specie  at  the  port  of  destination  where  the  expense 
in  so  doing  is  not  justified  by  their  value.^^ 

e.  Termination  of  Adventure  at  Intermediate  Port.  The  termination  of  the 
voyage  or  disposal  of  the  cargo  at  an  intermediate  port  cannot  convert  a  partial 
loss  into  a  total  loss,  under  the  memorandum  clause,  except  where  the  circum- 
stances are  such  that  the  goods  are  not  capable  of  reaching  the  port  of  destination 
in  specie,^*  or  are  capable  of  reaching  it  only  at  an  expense  exceeding  their  vaiue 
at  their  destination.^^  An  inability  to  forward  them  during  the  season  is  insuffi- 
cient,^® and  the  fact  that  a  prudent  uninsured  owner  would  have  sold  them  will 
not  make  their  loss  one  within  the  policy.®^ 

4.  General  Average  Losses.  The  underwriters  are  not  relieved  under  this 
clause  from  their  obligation  to  pay  general  average  losses,  irrespective  of  amount, 
whether  such  losses  arise  directly  from  a  general  average  sacrifice  or  as  a  contri- 
bution thereto.®^  But  where  the  usual  form  of  clause  is  modified,  and  "free  from 
average  "  is  substituted,  the  underwriter  is  relieved  from  paying  general  average 
losses  to  the  same  extent  as  he  is  relieved  from  paying  particular  average  losses. '^^ 

6.  Opening  Memorandum  —  a.  In  General.  If  the  vessel  is  stranded,  sunk, 
burnt,  or  in  collision,  the  memorandum  is  immediately  opened  and  the  underwriters 
become  liable  for  all  losses  whether  total  or  partial,**^  and  this  is  so  whether  or  not 
the  damage  result  from  such  stranding,  burning,  etc.,'^^  except  in  those  cases 
wherein  the  usual  form  of  the  clause  is  altered  so  as  to  expressly  require  the  loss 


Ins.  Co.,  14  Johns.  138.  But  the  above  have 
been  overruled  by  Devitt  v.  Providence  Wash- 
ington Ins.  Co.,  173  N.  Y.  17,  65  N.  E.  777. 

62.  Chadsey  v.  Guion,  46  N.  Y.  Super.  Ct. 
118  [affirmed  in  97  N.  Y.  333]  ;  Almon  v. 
British  America  Assur  Co.,  16  Nova  Scotia 
43.  See  also  Depeyster  v.  Sun  Mut.  Ins.  Co., 
17  Barb.  (N.  Y.)  306  [affirmed  in  19  N.  Y. 
272,  75  Am.  Dec.  331]. 

63.  Bryan  v.  New  York  Ins.  Co.,  25  Wend. 
(N.  Y.)  617. 

64.  Connecticut. —  Poole  v.  Protection  Ins. 
Co.,  14  Conn.  47. 

Louisiana. —  Aranzamendi  v.  Louisiana  Ins. 
Co.,  2  La.  432,  22  Am.  Dec.  136. 

Maine. —  Williams  v.  Kennebec  IVIut.  Ins. 
Co.,  31  Me.  455. 

Massachusetts. —  Tudor  v.  New  England 
Mut.  Mar.  Ins.  Co.,  12  Cush.  554. 

New  York. —  Depeyster  v.  Sun  Mut.  Ins. 
Co.,  17  Barb.  306  [affirmed  in  19  N.  Y.  272, 
75  Am.  Dec.  331]. 

Pennsylvania. —  Delaware  Ins.  Co.  v.  Win- 
ter, 38  Pa.  St.  176. 

United  States. —  Hugg  v.  Augusta  Ins., 
etc.,  Co.,  7  How.  595,  12  L.  ed.  834;  Robinson 
V.  Commonwealth  Ins.  Co.,  20  Fed.  Cas.  No. 
11,949,  3  Sumn.  220. 

England. —  Hadkinson  v.  Robinson,  3  B.  & 
P.  388,  7  Rev.  Rep.  786;  Navone  v.  Haddon, 
9  C.  B.  30,  19  L.  J.  C.  P.  161,  67  E.  C.  L. 
30;  Hunt  V.  Royal  Exch.  Assur.  Co.,  5 
M.  &  S.  47,  17  Rev.  Rep.  264. 

Canada. —  Fairbanks  v.  Llnion  Mar.  Ins. 
Co.,  3  Nova  Scotia  67. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1230 
et  seq. 

[IX,  H,  3.  b.  (ill)] 


65.  Reimer  v.  Ringrose,  6  Exch.  263,  20 
L.  J.  Exch.  175. 

66.  Anderson  v.  Wallis,  3  Campb.  440,  2 
M.  &  S.  240. 

67.  Reimer  v.  Ringrose,  6  Exch.  263,  20 
L.  J.  Exch.  175. 

68.  Fireman's  Ins.  Co.  v.  Fitzhugh,  4 
B.  Mon.  (Ky.)  160;  Maggrath  v.  Church,  1 
Cai.  (N.  Y.)  196,  2  Am.  Dec.  173;  Saltus 
i:  Ocean  Ins.  Co.,  14  Johns.  (N.  Y.)  138; 
Parker  v.  Towers,  2  Browne  (Pa.)  appendix 
80;  Wilson  V.  Smith,  3  Burr.  1550,  W.  Bl. 
507;  Nesbitt  v.  Lushington,  4  T.  R.  783,  2 
Rev.  Rep.  519. 

69.  Bargett  v.  Orient  Mut.  Ins.  Co.,  3 
Bosw.  (N.  Y.)  385. 

70.  London  Assur.  Co.  v.  Companhia  de 
Moagens  do  Barreiro,  167  U.  S.  149,  17 
S.  Ct.  785,  42  L.  ed.  113;  Cantillon  v.  Lon- 
don Assur.  Co.  [cited  in  Wilson  V.  Smith, 
3  Burr.  1550,  1553] ;  Harman  v.  Vaux,  3 
Campb.  429,  14  Rev.  Rep.  773;  Bowring  v. 
Emslie  [cited  in  Burnett  v.  Kensington,  7 
T.  R.  210,  215,  4  T.  R.  783];  Rudolf  v. 
British,  etc.,  Mar.  Ins.  Co.,  30  Nova  Scotia 
380  [affirmed  in  28  Can.  Sup.  Ct.  607]. 

Losses  occurring  prior  to  stranding,  etc. — 
As  to  whether  the  stranding  of  a  vessel  will 
operate  to  render  the  underwriters  liable 
for  partial  losses  sustained  prior  to  the 
stranding  see  Roux  v.  Salvador,  3  Bing.  N. 
Cas.  266,  2  Hodges  209,  7  L.  J.  Exch.  328,  4 
Scott  1,  32  E.  C.  L.  130. 

71.  London  Assur.  Co.  v.  Companhia  de 
Moagens  do  Barreiro,  167  U.  S.  149,  17  S.  Ct. 
785,  42  L.  ed.  113;  Burnett  v.  Kensington, 
1  Esp.  416,  Peake  Add.  Cas.  71,  7  T.  R.  210,  4 
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to  result  from  tlie  stranding,  etc."^^  The  happening  of  one  of  the  events  is  a 
condition  precedent  to  letting  in  claims  for  partial  losses.*^^ 

b.  What  Is  Stranding,  Etc.  To  open  tlie  memorandum  clause  the  vessel  as  a 
whole  must  be  either  stranded,  sunk,  or  burnt,  or  in  collision.'^^  The  extent  of 
the  damage  done  thereby  is  not  material.'^  A  vessel  is  not  "burnt"  merely 
because  she  has  a  lire  on  board .''^  As  to  what  is  a  stranding  and  a  collision  has 
been  already  treated." 

e.  Articles  Must  Be  on  Board.  The  stranding,  or  other  event  upon  whicli  the 
insured  rehes  to  open  the  memorandum,  nmst  occur  while  the  insured  goods  are 
on  board  the  ship.''^ 

1.  Sue  and  Labor  Clause  —  l.  Nature  and  Object  of  Clause.  Tlie  sue  and 
labor  clause is  a  distinct  and  independent  contract  having  reference  to  charges 
not  covered  by  the  insurance,^^  adopted  for  the  purpose  of  permitting  the  insured 
to  take  every  means  for  the  recovery  of  property  without  waiving  his  right  to 
abandon  and  to  bind  the  underwriter  to  reimburse  the  insured  for  the  reason- 
able amount  of  the  expenses  incurred.®^    The  duty  of  the  insured  to  use  dili- 


Rev.  Rep.  424 ;  Bowring  r.  Elmslie  [cited  in 
Burnett  v.  Kensington,  suj^ra]. 

72.  Lake  v.  Columbus  Ins.  Co.,  13  Ohio  48, 
42  Am.  Dec.  188;  London  Assur.  Co.  v.  Com- 
panhia  de  Moagens  do  Barreiro,  167  U.  S. 
149,  17  S.  Ct.  785,  42  L.  ed.  113. 

73.  London  Assur.  Co.  f.  Campanhia  de 
Moagens  do  Barreiro,  1G7  U.  S.  149,  17  S.  Ct. 
785,  42  L.  ed.  113;  liarman  v.  Vaux,  3 
Campb.  429,  14  Eev.  Rep.  773. 

"Free  from  average  from  jettison  or  leak- 
age **  permits  a  recovery  for  an  average  loss 
not  arising  from  any  jettison  or  leakage.  Carr 
V.  Royal  Exch.  Assur.  Corp.,  5  B.  &  S.  433, 
10  Jur.  N.  S.  316,  33  L.  J.  Q.  B.  63,  10 
L.  T.  Rep.  N.  S.  265,  12  Wklv.  Rep.  127, 
117  E.  C.  L.  433. 

74.  The  Glenlivet,  [1894]  P.  48,  7  Aspin. 
395,  63  L.  J.  Adm.  45,  69  L.  T.  Rep.  N.  S. 
706,  6  Reports  665,  42  Wkly.  Rep.  97. 

75.  London  Assur.  Co.  v.  Companhia  de 
Moagens  do  Barreiro,  167  U.  S.  149,  17  S.  Ct. 
785,  42  L.  ed.  113;  Harman  v.'  Vaux,  3 
Campb.  429,  14  Rev.  Rep.  773.  Compare 
The  Glenlivet,  [1894]  P.  48,  7  Aspin.  395, 
63  L.  J.  Adm.  45,  69  L.  T.  Rep.  N.  S.  706, 
6  Reports  665,  42  Wkly.  Rep.  97. 

76.  The  Glenlivet,  [1894]  P.  48,  7  Aspin. 
395,  63  L.  J.  Adm.  45,  69  L.  T.  Rep.  N.  S. 
706,  6  Reports  665,  42  Wkly.  Rep.  97. 

77.  See  supra,  VIII,  E,  5,  6.  See  also  Lon- 
don Assur  Co.  V.  Companhia  de  Moagens  do 
Barreiro,  167  U.  S.  149,  17  S.  Ct.  785,  42 
L.  ed.  1 1 3. 

78.  Thames,  etc..  Mar.  Ins.  Co.  v.  Pitts, 
[1893]  1  Q.  B.  476,  7  Aspin.  302,  68  L.  T. 
Rep.  N.  S.  524,  5  Reports  168,  41  Wklv.  Rep. 
346;  Roux  V.  Salvador,  3  Bing.  N.  Cas.  260, 
2  Hodges  209,  7  L.  J.  Exch.  328,  4  Scott  1, 
32  E.  C.  L.  130.  See  also  London  Assur.  Co., 
V.  Companhia  de  Moagens  do  Barreiro,  167 
U.  S.  149,  17  S.  Ct.  785,  42  L.  ed.  113. 

Goods  temporarily  on  shore. —  The  memo- 
randum is  not  opened  by  the  stranding  of 
the  vessel  while  the  cargo  is  on  shore  at  a  port 
of  refuge  to  permit  repairs.  The  Alsace  Lor- 
raine, [1893]  P.  209,  7  Aspin.  362,  62  L.  J. 
Am.  107,  69  L.  T.  Rep.  N,  S.  261,  1  Reports 
632,  42  Wklv.  Rep.  112. 


Stranding  of  a  lighter  while  goods  are  be- 
ing transferred  from  ship  to  land  is  not  a 
stranding  of  the  "  ship "  within  the  usual 
memorandum  clause,  and  such  stranding  will 
not  let  in  a  partial  loss,  although  the  insur- 
ance was  made  "  including  risk  of  craft  to 
and  from  ship."  Hoffman  v.  Marshall,  2 
Bing.  N.  Cas.  383,  1  Hodges  330,  5  L.  J.  C.  P. 
70,  2  Scott  559,  29  E.  C.  L.  582.  "All  risks 
of  lighterage  "  inserted  in  a  policy  on  fruit 
which  also  contained  the  memorandum  clause 
was  held  to  cover  all  losses  partial  or  total, 
by  lighterage,  wliile  the  loss  by  the  ship  was 
limited,  and  free  from  partial  losses.  Hills 
v.  Rhenish  Westfalian  Lloyd  Transport  Ins. 
Co.,  39  Hun  (N.  Y.)  552. 

79.  Usual  form  of  clause. —  "  And  in  case 
of  any  loss  or  misfortune  it  shall  be  lawful 
(and  necessary)  for  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour,  and 
travel  for,  in,  and  about  the  defence,  safe- 
guard, and  recovery  of  the  said  goods  and 
mercliandises  and  ship,  etc.,  or  any  part 
thereof,  Avithout  prejudice  to  this  insurance; 
to  the  charges  whereof  we,  the  assurers,  will 
contribute  each  one  according  to  the  rate  and 
quantity  of  his  sum  herein  assured." 

80.  Alexandre  v.  Sun  Mut.  Ins.  Co.,  51 
X.  Y.  253;  Johnston  V.  Salvage  Assoc.,  10 
Q.  B.  D.  458,  6  Aspin.  107,  57  L.  T.  Rep.  N.  S. 
218,  36  Wklv.  Rep.  56;  Dixon  v.  Whitworth, 
4  C.  P.  D.  371,  4  Aspin.  320,  48  L.  J.  C.  P. 
538,  40  L.  T.  Rep.  N.  S.  718,  28  Wkly.  Rep.  184. 

Effect  as  to  defenses. —  A  provision  in  a 
marine  insurance  policy,  giving  the  insurer 
the  right  to  recover  and  repair  the  vessel 
insured,  on  it  believing  that  its  interests  de- 
manded it  at  any  time,  does  not  defeat  the 
right  of  the  insurer  to  any  defense  that  it 
may  have  to  any  claim  for  damage  interposed 
by  the  insured.  Searles  v.  Western  Assur. 
Co.,  (Miss.  1906)  40  So.  866. 

81.  Alexandre  v.  Sun  Mut.  Ins.  Co.,  51 
N.  Y.  253. 

82.  Cory  v.  Boylston  F.  &  M.  Ins.  Co.,  107 
Mass.  140,  9  Am.  Rep.  14;  Alexandre  v.  Sun 
Mut.  Ins.  Co.,  51  N.  Y.  253;  Jumel  v.  Marine 
Ins.  Co.,  7  Johns.  (N.  Y.)  412,  5  Am.  Dec. 
283;  Johnston  v.  Salvage  Assoc.,  19  Q.  B.  D. 
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gence  to  labor  for  the  recovery  of  property  imperiled  is  not  increased  by  this 
clanse.^^ 

2.  Expenses  to  Avoid  Losses  Covered  by  Policy.  The  sue  and  labor  clause 
applies  only  to  suing,  etc.,  to  prevent  loss  to  property  for  which  the  underwriter 
would  be  liable  under  the  other  clauses  of  the  policy.^'^ 

3.  When  Expenses  to  Be  Incurred.  The  expenses  need  not  be  incurred 
during  the  life  of  the  policy  if  the  policy  was  in  force  when  the  injury  occurred.^^ 

4.  "PoLiCY  Against  "Total  Loss  Only."  Where  the  policy  is  " free  of  partic- 
ular average"  or  "against  total  loss  only,"  no  claim  for  expenses  under  tlie  sue 
and  labor  clause  can  be  made  against  the  underwriters  except  such  as  are  made  in 
averting  a  total  loss.^^ 

5.  Limitation  of  Recovery.  For  expenses  fairly  incurred  under  this  clause 
the  liability  of  the  underwriter  is  not  limited  to  the  amount  of  his  subscription.^' 
But  if  a  loss  occurs  which  exceeds  the  claim  against  the  underwriter  and  the 
insured  sue  and  labor  to  prevent  further  loss,  there  can  be  no  recovery  for  the 
expense  thereof.^^ 

6.  What  Expenses  Fall  Within  Clause.  Among  the  expenses  which  may  be 
recovered  under  this  clause  are  counsel  fees,^^  marshal's  fees,^^  costs  of  suit,^^  enter- 
ing security  for  release  of  vessel,^^  expenses  of  travel  and  attendance  at  trial,^^ 
cost  of  launching  a  stranded  vessel  which  is  in  danger  of  total  loss,^^  expense  of 
recovery  of  captured  property,^^  or  of  returning  ship  to  port  and  unloading  her 
to  ascertain  extent  of  damages,^*  wharfage,'''^  selling  insured  pi'operty,^^  extra  fod- 


458,  6  Aspin.  167,  57  L.  T.  Rep.  N.  S.  218,  36 
Wkly.  Rep.  56;  Lee  v.  Southern  Ins.  Co., 
L.  R.  5  C.  P.  397,  39  L.  J.  C.  P.  218,  22  L.  T. 
Rep.  N.  S.  443,  18  Wkly.  Rep.  863. 

Where  there  is  no  necessity  to  sue  or  labor, 
expenses  incurred  cannot  be  recovered,  as  where 
tugs  are  sent  in  search  of  scows  reported  to 
be  adrift  but  which  are  in  fact  in  a  safe  place. 
Barney  Dumping-Boat  Co.  Niagara  F.  Ins. 
Co.,  67  Fed.  341,  14  C.  C.  A.  408. 

83.  Cincinnati  Mut.  Ins.  Co.  v.  May,  20 
Ohio  211. 

84.  Jumel  v.  Marine  Ins.  Co.,  7  Johns. 
(N.  Y.)  412,  5  Am.  Dec.  283;  Pride  v.  Provi- 
dence-Washington Ins.  Co.,  6  Pa.  Dist.  227 ; 
Biays  v.  Chesapeake  Ins.  Co.,  7  Cranch  (U.  S.) 
415,  3  L.  ed.  389;  Johnston  v.  Salvage  Assoc., 
19  Q.  B.  D.  458,  6  Aspin.  167,  57  L.  T.  Rep. 
N.  S.  218,  36  Wkly.  Rep.  56. 

"Running  down"  clause. —  An  insured  un- 
der a  policy  containing  a  "  running  down  " 
clause  and  the  "  sue  and  labor  "  clause  can- 
not recover  the  expenses  incurred  in  success- 
fully defending  a  suit  for  collision,  Xenos  v. 
Fox,  L.  R.  4  C.  P.  665,  38  L.  J.  C.  P.  351, 
17  Wkly.  Rep.  893. 

Carrier's  liability  policy. —  The  sue  and 
labor  clause  is  not  applicable  to  a  special 
contract  "  to  cover  shipowner's  liability  ow- 
ing to  omission  of  negligence  clause  from  bill 
of  lading,"  although  written  upon  the  ordi- 
nary form  of  marine  polic}^  containing  the 
sue  and  labor  clause.  Cunard  Steamship  Co. 
v.  Marten,  [1903]  2  K.  B.  511,  9  Aspin.  452, 
9  Com.  Cas.  9,  72  L.  J.  K.  B.  754,  89  L.  T. 
Rep.  N.  S.  152,  52  Wkly.  Rep.  30. 

85.  Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon. 
(Ky.)  311. 

86.  Crouan  v.  Stanier,  [1904]  1  K.  B.  87, 
9  Com.  Ca-,.  27,  73  L.  J.  K.  B.  102.  52  Wkly. 
Rep.  75;  Meyer  v.  Ralli,  1  C.  P.  D.  358, 
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3  Aspin.  324,  45  L.  J.  C.  P.  741,  35  L.  T. 
Rep.  N.  S.  838,  24  V\ldy.  Rep.  963.  See  also 
Kidston  v.  Empire  Mar.  Ins.  Co.,  L.  R.  2 
C.  P.  357,  12  Jur.  N.  S.  665,  36  L.  J.  C.  P. 
156,  16  L.  T.  Rep.  N.  S.  119,  15  Wkly.  Rep.  769. 

87.  Alexandre  t\  Sun  Mut.  Ins.  Co.,  51 
N.  Y.  253;  Barker  r.  Phcenix  Ins.  Co.,  8 
Johns.  (N.  Y.)  307,  5  Am.  Dec.  339;  Jumel 
V.  Marine  Ins.  Co.,  7  Johns,  (N.  Y.)  412,  5 
Am.  Dec.  283;  W^atson  v.  Marine  Ins,  Co,,  7 
Johns.  (N.  Y. )  57;  Lawrence  v.  Van  Home, 
1  Cai.  (N.  Y.)  276;  Dixon  v.  Whitworth,  4 
C.  P.  D.  371,  4  Aspin.  326,  48  L.  J.  C,  P. 
538,  40  L.  T.  Rep.  X.  S,  718,  28  Wkly.  Rep. 
184. 

88.  Pride  v.  Providence- Washington  Ins. 
Co,,  6  Pa.  Dist.  227. 

89.  Pride  f.  Providence- Washington  Ins. 
Co.,  6  Pa,  Dist.  227. 

90.  Pride  'O.  Providence-Washington  Ins, 
Co.,  6  Pa.  Dist.  227, 

91.  Lawrence  Xi.  Van  Horne,  1  Cai.  (N.  Y.) 
276;  Pride  v.  Providence-Washington  Ins, 
Co.,  6  Pa.  Dist.  227, 

92.  Pride  v.  Providence-Washington  Ins. 
Co.,  6  Pa.  Dist.  227. 

93.  Pride  v.  Providence- Washington  Ins. 
Co.,  6  Pa.  Dist.  227. 

94.  Pride  f.  Providence-Washington  Ins. 
Co.,  6  Pa.  Dist.  227. 

95.  Dix  V.  Union  Ins.  Co.,  23  Mo.  57. 

96.  W^atson  v.  Marine  Ins.  Co.,  7  Johns. 
(N.  Y.)  57;  Bordes  t;.  Hallet,  1  Cai.  (N.  Y.) 
444;  Lawrence  i;.  Van  Horne,  1  Cai.  (IST.  Y.) 
276. 

97.  Alexandre  f.  Sun  Mut.  Ins.  Co.,  51 
N.  Y.  253. 

98.  McBride  v.  Marine  Ins.  Co.,  7  Johns, 
(N,  Y.)  431, 

99.  McBride  r.  Marine  Ins.  Co.,  7  Johns. 
(N.  Y.)  431. 
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der  to  supply  cattle  insured  against  the  risks  of  mortality,^  and  expense  of  condi- 
tioning the  cargo.2  But  salvage^  or  general  average^  expenses,  or  cost  of  repairs 
to  the  vessel,^  or  warehousing  cargo,^  or  extra  freight  paid  in  transhipping  cargo,^ 
are  not  covered  by  this  clause. 

J.  Total  Losses — l.  In  General.  There  are  two  kinds  of  total  losses  — 
actual  or  absolute,  and  technical  or  constructive.^  It  is  highly  important  that 
these  be  carefully  differentiated,  for  upon  them  depend  the  whole  doctrine  of 
abandonment  so  important  in  the  law  of  marine  insurance.  In  cases  of  actual 
total  loss  no  abandonment  is  necessary;^  but  if  the  loss  is  merely  constructively 
total,  an  abandonment  by  the  insured  becomes  necessary  in  order  to  recover  as  for 
a  total  loss.^^  An  insurance  against  total  loss  only"  will  cover  any  total  loss, 
whether  the  same  be  active  or  constructive.^^  But  where  the  insurance  is  against 
"  absolute "  total  loss,^^  or  "  actual "  total  loss,^^  no  recovery  can  be  had  for  a 
technical  total  loss. 

2.  Extent  of  Underwriter's  Liability.  Tjie  settled  rule  is  that  where  there 
is  either  an  actual  or  a  constructive  total  loss,  the  underwriter  is  liable  for  the 
whole  amount  of  the  sum  insured/^  but  the  rule  is  subject  to  the  qualification 


1.  The  Pomeranian,  [1895]  P.  349,  65  L.J. 
Adm.  39. 

2.  Francis  v.  Boulton,  8  Aspin.  79,  65  L.  J. 
Q.  B.  153,  73  L.  T.  Rep.  N.  S.  578,  44  Wkly. 
Rep.  222. 

3.  Aitchison  %.  Lohre,  4  App.  Cas.  755,  4 
Aspin.  168,  49  L.  J.  Q.  B.  123,  41  L.  T.  Rep. 
N.  S.  323,  28  Wkly.  Rep.  1;  Dixon  v.  Whit- 
worth,  4  C.  P.  D.  371,  4  Aspin.  323,  48  L.  J. 
C.  P.  538,  40  L.  T.  Rep.  N.  S.  718,  28  Wkly. 
Rep.  184. 

Memorandum  articles. —  It  seems  that  salv- 
age expenses  which  prevent  an  actual  loss  of  a 
memorandum  article  might  be  a  claim  under 
this  clause.  Biays  v.  Chesapeake  Ins.  Co.,  7 
Cranch  (U.  S.)  415,  3  L.  ed.  389. 

4.  Aitchison  v.  Lohre,  4  App.  Cas.  755,  4 
Aspin.  168,  49  L.  J.  Q.  B.  123,  41  L.  T.  Rep. 
N.  S.  323,  28  Wkly.  Rep.  1. 

5.  Alexandre  v.  Sun  Mut.  Ins.  Co.,  51  N.  Y. 
253. 

6.  Booth  i\  Gair,  15  C.  B.  K  S.  291,  9  Jur. 
N.  S.  1326,  33  L.  J.  C.  P.  99,  9  L.  T.  Rep. 
N.  S.  386,  12  Wkly.  Rep.  100,  109  E.  C.  L. 
291. 

7.  Great  Indian  Peninsula  R.  Co.  v.  Saund- 
ers, 2  B.  &  S.  2G6,  9  Jur.  N.  S.  198,  31  L.  J. 
Q.  B.  206,  6  L.  T.  Rep.  N.  S.  297,  10  Wklv. 
Pvep.  520,  110  E.  C.  L.  266;  Booth  v.  Gair, 
15  C.  B.  N.  S.  291,  9  Jur.  N.  S.  1326,  33 
L.  J.  C.  P.  99,  9  L.  T.  Rep.  N.  S.  386,  12 
Wkly.  Rep.  106,  109  E.  C.  L.  291.  See  also 
Shultz  V.  Ohio  Ins.  Co.,  1  B.  Mon.  (Ky.) 
336.  Compare  Indianapolis  Ins.  Co.  v.  Mason, 
11  Ind.  171. 

8.  Devitt  r.  Providence  Washington  Ins. 
Co.,  173  N.  Y.  17,  65  N.  E.  777;  Kaltenbach 
r.  Mackenzie,  3  C.  P.  D.  467,  4  Aspin.  39, 
48  L.  J.  C.  P.  9,  39  L.  T.  Rep.  N.  S.  215,  26 
Wkly.  Rep.  844;  Mitchel  v.  Ede,  11  A.  &  E. 
888,  9  L.  J.  Q.  B.  187,  3  P.  &  D.  513,  1  T.  R. 
608,  1  Rev.  Rep.  318,  39  E.  C.  L.  469. 

9  Maine. —  Prince  v.  Ocean  Ins.  Co.,  40  Me. 
481,  63  Am.  Dec.  676. 

A' eto  'York. —  Carr  v.  Providence  Washing- 
ton Ins.  Co.,  38  Hun  86  [affirmed  in  109 
J^.  Y.  504,  17  N.  E.  3691  ;  Burt  v.  Brewers', 
ete.,  Ins.  Co.,  9  Hun  383   [affirmed  in  78 


N.  Y.  400]  ;  Gordon  v.  Browne,  2  Johns. 
150. 

Ohio. —  Portsmouth  Ins.  Co.  v.  Brazee,  16 
Ohio  81. 

United  States. — Soelberg  v.  Western  Assur. 
Co.,  119  Fed.  23,  55  C.  C.  A.  601. 

England. —  Rankin  v.  Potter,  L.  R.  6  H.  L. 
83,  2  Aspin.  65,  42  L.  J.  C.  P.  169,  29  L.  T. 
Rep.  N.  S.  142,  22  Wkly.  Rep.  1 ;  Trinder  v. 
Thames,  etc.,  Mar.  Ins.  Co.,  [1898]  2  Q.  B. 
114,  8  Aspin.  373,  67  L.  J.  Q.  B.  666,  78  L.  T. 
Rep.  N.  S.  485,  46  Wkly.  Rep.  561;  Roux  v. 
Salvador,  3  Bing.  N.  Cas.  266,  2  Hodges  209, 
7  L.  J.  Exch.  328,  4  Scott  1,  32  E.  C.  L.  130. 

10.  Sec  infra,  IX,  K,  2. 

11.  Pierce  v.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)  320;  Heebner  v.  Eagle  Ins.  Co.,  10 
Gray  (Mass.)  131,  69  Am.  Dec.  308;  Insur- 
ance Co.  of  North  America  v.  Canada  Sugar- 
Refining  Co.,  87  Fed.  491,  31  C.  C.  A.  65; 
Marten  v.  Steamship  Owners'  Underwriting 
Assoc.,  9  Aspin.  339,  7  Com.  Cas.  195,  71 
L.  J.  Q.  B.  718,  87  L.  T.  Rep.  N.  S.  208,  50 
Wkly.  Rep.  587;  Adams  v.  Mackenzie,  13 
C.  B.  N.  S.  442,  9  Jur.  N.  S.  849,  32  L.  J. 
C.  P.  92,  7  L.  T.  Rep.  N.  S.  711,  11  Wkly. 
Rep.  342,  106  E.  C.  L.  442 ;  O'Leary  v.  Sty- 
mest,  UN.  Brunsw.  289.  Contra,  Buchanan 
V.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  318. 

12.  Carr  v.  Providence  Washington  Ins. 
Co.,  109  N.  Y.  504,  17  N.  E.  369;  Monroe  r. 
British,  etc.,  Mar.  Ins.  Co.,  52  Fed.  777,  3 
C.  C.  A.  280;  Levy  v.  Merchant  Mar.  Ins. 
Co.,  5  Aspin.  407,  Cab.  &  E.  474,  52  L.  T. 
Rep.  N.  S.  263. 

13.  Carr  v.  Providence  Washington  Ins. 
Co.,  38  Hun  (N.  Y.)  88  [affirmed  in  100 
N.  Y.  504,  17  N.  E.  369];  Burt  v.  Brewerv', 
etc.,  Ins.  Co.,  9  Hun  (N.  Y.)  383  [affirmed  in 
78  N.  Y.  400]. 

14.  Graves  v.  Washington  Mar.  Ins.  Co.,  12 
Allen  (Mass.)  391;  Murray  v.  Great  Western 
Ins.  Co.,  72  Hun  (N.  Y.)  282,  25  N.  Y.  Suppl. 
414  [affirmed  in  147  N.  Y.  711,  42  N.  E. 
724]. 

No  deduction  of  one  third  old  for  new  is  to 

be  made  in  paying  for  a  total  loss.  Dupuy 
v.  United  Ins.  Co.,  3  Johns.  Cas.   (N.  Y.) 

[IX,  J,  2] 
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that  there  should  be  a  deduction  for  the  amount  of  any  salvage  coming  into  the 
hands  of  tlie  insured. 

3.  Actual  Total  Losses  —  a.  Definition.  An  actual  total  loss  is  one  where  the 
subject-matter  is  wholly  annihilated  or  ceases  to  remain  in  specie  or  where  the  sub- 
ject-matter, although  remaining  in  specie,  is  irretrievably  lost  to  the  insured  and 
underwriter.^'^  If  there  is  no  sjpes  Tecujperandi^'^  nor  anything  of  value  to 
abandon,^^  it  is  an  actual  total  loss. 

b.  Annihilation  Not  Necessary.  The  physical  destruction  of  the  property  is 
not  necessary  to  constitute  an  actual  total  loss,  but  such  a  loss  may  exist,  although 
the  property  remains  in  specie.^^ 

e.  Deprivation  of  Property.  There  is  an  actual  total  loss  if  the  insured  is 
effectively  deprived  of  the  use  and  possession  of  the  property,  whether  by  a 
seizure  or  capture  followed  by  condemnation,^*^  by  judicial  sale  by  a  court  of 
competent  jurisdiction,^^  or  by  theft    or  jettiFon.^^ 

d.  Interception  of  Arrival.  If  from  any  of  the  perils  insured  against  the  prop- 
erty insured  becomes  placed  in  such  a  position  that  it  is  totally  out  of  the  power 
of  the  parties  to  procure  its  arrival  at  the  port  of  destination  the  loss  is  total 
without  abandonment.^^    But  it  is  the  well-settled  rule  that  if  any  part  of  the 


182;  Soelberg  r.  Western  Assur.  Co.,  119  Fed. 
23,  55  C.  C.  A.  601. 

15.  Stephenson  f.  Piscataqua  F.  &  M.  Ins. 
Co.,  54  Me.  55;  Graves  v.  Washington  Mar. 
Ins.  Co.,  12  Allen  (Mass.)  391;  MeCall  v. 
8un  Mut.  Ins.  Co.,  66  N.  Y.  505;  Pringle  v. 
Hartley,  3  Atk.  195,  26  Eng.  Reprint  914. 

16.  Carr  tj.  Providence  Washington  Ins. 
Co.,  109  N.  Y.  504,  17  N.  E.  369;  Murray  v. 
Great  Western  Ins.  Co.,  72  Hun  (N.  Y.)  282, 
25  N.  Y.  Suppl.  414  [affirmed  in  147  N.  Y. 
711,  42  N.  E.  724];  Burt  v.  Brewers',  etc., 
Ins.  Co.,  9  Hun  (N.  Y.)  383  [affirmed  in  78 
N.  Y.  400] ;  Soelberg  v.  Western  Assur.  Co., 
119  Fed.  23,  55  C.  C.  A.  601. 

17.  Barney  v.  Maryland  Ins.  Co.,  5  Harr. 
&  J.  (Md.)  139:  Burt  v.  Brewers',  etc.,  Ins. 
Co.,  9  Hun  (N.  Y.)  383  [affirmed  in  78 
N.  Y.  400]. 

18.  Williams  v.  Cole,  16  Me.  207;  Rankin 
V.  Potter,  L.  R.  6  H.  L.  83,  2  Aspin.  65,  42 
L.  J.  C.  P.  169,  29  L.  T.  Rep.  N.  S.  142,  22 
Wkly.  Rep.  1;  Trinder  v.  Thames,  etc..  Mar. 
Ins.  Co.,  [1898]  2  Q.  B.  114,  8  Aspin.  373, 
67  L.  J.  Q.  B.  666,  78  L.  T.  Rep.  N.  S.  485, 
46  Wkly.  Rep.  561;  Kaltenbach  v.  Mackenzie, 

3  C.  P.  D.  467,  4  Aspin.  39,  48  L.  J.  C.  P. 
9,  39  L.  T.  Rep.  N.  S.  215,  26  Wkly.  Rep. 
844. 

19.  Carr  v.  Providence  Washington  Ins. 
Co.,  109  N.  Y.  504,  17  N.  E.  369;  McCall  v. 
Sun  Mut.  Ins.  Co.,  66  N.  Y.  505 ;  Soelberg  v. 
Western  Assur.  Co.,  119  Fed.  23,  55  C.  C.  A. 
601 ;  Cossman  v.  West,  13  App.  Cas.  160,  6 
Aspin.  233,  57  L.  J.  P.  C.  17,  58  L.  T.  Rep. 
N.  S.  122;  Roux  v.  Salvador,  3  Bing.  N. 
Cas.  266,  2  Hodges  209,  7  L.  J.  Exch.  328, 

4  Scott  1,  32  E.  C.  L.  130. 

20.  Condemnation  is  necessary. —  The  seiz- 
ure and  appropriation  of  an  insured  vessel 
by  a  foreign  government,  without  the  sen- 
tence of  a  court  of  competent  jurisdiction, 
does  not  divest  the  owner  of  his  right  of 
property;  and  so  long  as  the  vessel  exists, 
there  is  a  spes  recuperandi,  and  he  cannot  re- 
cover as  for  a  total  loss  without  abandoning. 
Barney  v.  Maryland  Ins.  Co.,  5  Harr.  &  J. 

[IX,  J,  2] 


(Md.)  139;  Watson  v.  Marine  Ins.  Co.,  7 
Johns.  (N.  Y.)  57. 

A  purchase  of  the  vessel  by  the  insured 
under  a  sentence  of  confiscation  does  not  im- 
pair his  right  to  recover  for  a  total  loss. 
Bourke  v.  Granberry,  Gilm.  (Va.)  16,  9  Am. 
Dec.  589 ;  Stringer  v.  English,  etc..  Mar.  Ins. 
Co.,  L.  R.  5  Q.  B.  599,  10  B.  &  S.  770,  39  L.  J. 
Q.  B.  214,  22  L.  T.  Rep.  N.  S.  802,  18  Wkly. 
Rep.  1201 ;  Marshall  v.  Parker,  2  Campb.  69, 
11  Rev.  Rep.  665.  Compare  Storv  v.  Strettell, 
1  Dall.  (Pa.)  10,  1  L.  ed.  15;  Wilson  v. 
Forster,  1  Marsh.  425,  6  Taunt.  25,  16  Rev. 
Rep.  560,  1  E.  C.  L.  492. 

21.  Storer  v.  Gray,  2  Mass.  565;  Cossman 
V.  West,  13  App.  Cas.  160,  6  Aspin.  233,  57 
L.  J.  P.  C.  17,  58  L.  T.  Rep.  N.  S.  122; 
Stringer  v.  English,  etc..  Mar.  Ins.  Co.,  L.  R. 
5  Q.  B.  599,  10  B.  &  S.  770,  39  L.  J.  Q.  B. 
214,  22  L.  T.  Rep.  N.  S.  802,  18  Wkly.  Rep. 
1201.  But  see  Thomas  v.  Rockland  Ins.  Co., 
45  Me.  116. 

22.  A  barratrous  taking  by  the  master  of 
a  A^essel  and  her  cargo  and  its  subsequent 
sale  by  him  is  an  actual  total  loss.  Dixon 
V.  Reed,  5  B.  &  Aid.  597,  1  D.  &  R.  207,  24 
Rev.  Rep.  481,  7  E.  C.  L.  327. 

23.  Dyson  v.  Rowcroft,  3  B.  &  P.  474,  7 
Rev.  Rep.  809;  Cologan  v.  London  Assur.  Co., 
5  M.  &  S.  447,  17  Rev.  Rep.  390. 

24.  Williams  v.  Kennebec  Mut.  Ins.  Co., 
31  Me.  455;  Crosbv  v.  New  York  Mut.  Ins. 
Co.,  19  How.  Pr.  (N.  Y".)  312  [affirmed  in  1. 
Abb.  Dec.  562,  3  Keyes  394,  2  Transcr.  App. 
130,  5  Abb.  Pr.  N.  S.  173]  ;  Robinson  v.  Com- 
monwealth Ins.  Co.,  20  Fed.  Cas.  No.  11,949, 
3  Sumn.  220;  Stringer  v.  English,  etc..  Mar. 
Ins.  Co.,  L.  R.  5  Q.  B.  599,  10  B.  &  S.  770, 
39  L.  J.  Q.  B.  214,  22  L.  T.  Rep.  N.  S.  802, 
18  Wkly.  Rep.  1201;  Roux  v.  Salvador,  3 
Bing.  N.  Cas.  266,  2  Hodges  209,  7  L.  J.  Exch. 
328,  4  Scott  1,  32  E.  C.  L.  130;  Fleming  v. 
Smith,  1  H.  L.  Cas.  513,  9  Eng.  Reprint 
859. 

A  vessel  so  injured  that  she  cannot  be 
taken  to  a  port  at  which  the  necessary  re- 
pairs might  be  executed  is  an  absolute  total 
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insured  property  arrive  at  tlie  port  of  destination  in  specie  tlie  loss  is  not  a  total 
one.^^ 

e.  Necessary  Sale  by  Master.  If  the  master  of  the  vessel  sells  the  insured 
property  before  its  arrival  at  its  port  of  destination,  from  an  absolute  necessity, 
there  is  an  actual  total  loss.^^  The  necessity  must  be  such  as  to  leave  the  master 
no  alternative.^'  This  necessity  exists  v^here  the  expense  of  repairs  will  be  more 
than  the  value  of  the  vessel  when  repaired,^^  or  where  its  situation  is  such  as  to 
render  it  probable  that  it  will  greatl}^  deteriorate  in  value  before  it  can  be  taken 
to  its  destination.^^  If  the  necessity  does  not  exist  there  is  no  actual  total 
loss.^ 

f.  Destruction  in  Specie.  Where  the  subject-matter  of  the  insurance  ceases 
to  exist  in  specie,^^  as  where  a  vessel  is  wrecked  and  becomes  a  mere  congeries  of 
planks,^^  or  where  cargo  by  the  progress  of  decomposition  or  other  chemical 


loss.  Anchor  Mar.  Ins.  Co.  i".  Keith,  9  Can. 
Sup.  Ct.  483. 

Procuring  another  vessel. —  If  a  vessel  be- 
comes disabled,  and  another  one  could  be  pro- 
cured in  the  port  of  distress  or  a  contiguous 
port,  the  master  should  procure  it  and  for- 
ward the  cargo,  or  the  underwriters  on  the 
cargo  will  not  be  liable;  but  where  resort 
must  be  had  to  distant  places  to  procure  a 
vessel,  and  there  are  serious  impediments  in 
the  way  of  putting  the  cargo  on  board,  this 
rule  will  not  be  obligatory.  Bryant  v.  Com- 
monwealth Ins.  Co.,  6  Pick,  (Mass.)  131; 
Treadwell  v.  Union  Ins.  Co.,  6  Cow.  (N.  Y.) 
270. 

25.  Young  V.  Mutual  Ins.  Co.,  34  N.  Y. 
Super.  Ct.  321.  See  supra,  IX,  H,  3,  b,  (i)  ; 
infra,  IX,  J,  4,  i. 

Salvage  less  than  freight. —  Where  salvage 
falls  short  of  the  freight  payable  by  the  as- 
sured there  is  a  total  loss.  Huth  v.  Xew  York 
Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.)  538;  Bov- 
field  t\  Brown,  2  Str.  1065. 

26.  Louisiana. —  Peck  v.  Na^ville  M.  &  F. 
Ins.  Co.,  6  La.  Ann.  148. 

Maine. —  Dunning  v.  Merchants'  Mut.  Mar. 
Ins.  Co.,  57  Me.  108;  Stephenson  v.  Piscata- 
qua  F.  &  M.  Ins.  Co.,  54  Me.  55;  Prince  v. 
Ocean  Ins.  Co.,  40  Me.  481,  63  Am.  Dec.  676; 
Williams  v.  Kennebec  Mut.  Ins.  Co.,  31  Me. 
455. 

Maryland. —  Mutual  Safety  Ins.  Co.  i\ 
Cohen,  3  Gill  459,  43  Am.  Dec.  341. 

Massachusetts. —  Taber  v.  China  Mut.  Ins. 
Co.,  131  Mass.  239;  Graves  v.  Washington 
Mar.  Ins.  Co.,  12  Allen  391;  Bryant  v.  Com- 
monwealth Ins.  Co.,  13  Pick.  543;  Hall  v. 
Franklin  Ins.  Co.,  9  Pick.  466;  Gordon  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249. 

New  York. —  McCall  v.  Sun  Mut.  Ins.  Co., 
66  N.  Y.  505;  Wright  v.  Williams,  20  Hun 
320. 

England. —  Farnworth  v.  Hyde,  L.  R.  2 
C.  P.  204,  36  L.  J.  C.  P.  33,  15  L.  T.  Rep. 
N.  S.  395,  15  Wkly.  Rep.  340;  Saunders  v. 
Baring,  3  Aspin.  133,  34  L.  T.  Rep.  N.  S. 
419;  Roux  i\  Salvador,  3  Bing.  N.  Cas.  266, 
2  Hodges  209,  7  L.  J.  Exch.  328,  4  Scott  1, 
32  E.  C.  L.  130;  Rosetto  v.  Gurney,  11  C.  B. 
176,  15  Jur.  1177,  20  L.  J.  C.  P.  257,  73 
E.  C.  L.  176;  Fleming  v.  Smith,  1  H.  L.  Cas. 
513,  9  Eng.  Reprint  bo9.  See  also  Cambridge 
V.  Anderton,  2  B.  &  C.  691,  9  E.  C.  L.  301, 


1  C.  &  P.  213,  12  E.  C.  L.  130,  4  D.  &  R.  203, 

2  L.  J.  K.  B.  0.  S.  141,  R.  &  M.  60,  21 
E.  C.  L.  702,  26  Rev.  Rep.  517. 

Canada. —  Nova  Scotia  Mar.  Ins.  Co.  v. 
Churchill,  26  Can.  Sup.  Ct.  65. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1188 
et  seq. 

27.  Hall  V.  Franklin  Ins.  Co.,  9  Pick. 
(Mass.)  466. 

28.  Gordon  v.  Massachusetts  F.  &  M.  Ins, 
Co.,  2  Pick.  (Mass.)  249;  Robertson  v, 
Caruthers,  2  Stark.  571,  20  Rev.  Rep.  738, 

3  E.  C.  L.  534.  Compare  Gallagher  v.  Taylor, 
5  Can.  Sup.  Ct.  368. 

29.  Nova  Scotia  Mar.  Ins.  Co.  v.  Churchill, 
26  Can.  Sup.  Ct.  65;  Rumsey  v.  Providence 
Washington  Ins.  Co.,  13  Nova  Scotia  393, 

30.  Peck  V.  Nashville  M.  &  F.  Ins.  Co.,  6 
La.  Ann.  148;  Taber  v.  China  Mut.  Ins.  Co., 
131  Mass.  239;  Knight  v.  Faith,  15  Q.  B. 
649,  14  Jur.  1114,  19  L.  J.  Q.  B.  509,  69 
E.  C.  L.  649;  Roux  v.  Salvador,  3  Bing.  N. 
Cas.  266,  2  Hodges  209,  7  L.  J.  Exch.  328, 

4  Scott  1,  32  E.  C.  L.  130;  Kaltenbach 
Mackenzie,  3  C.  P.  D.  467,  4  Aspin.  39,  48 
L.  J.  C.  P.  9,  39  L.  T.  Rep.  N.  S.  215,  26 
Wkly.  Rep.  844. 

Necessity  of  sale. —  A  vessel  containing  in- 
sured cargo  went  aground,  and  became 
hogged.  The  surveyors  recommended  her  to 
be  stripped  with  despatch  and  steps  taken  to 
save  the  cargo,  but  nothing  was  done  for 
several  days  when  the  master,  fearing  bad 
weather,  sold  the  ship  and  cargo.  A  large 
part  of  the  cargo  was  saved  by  the  pur- 
chaser. It  was  held  that  the  loss  could  not 
be  treated  as  total.  Currie  v.  Bombay  Native 
Ins.  Co.,  L.  R.  3  P.  C.  72,  39  L.  J.  P.  C.  1, 
22  L.  T.  Rep.  N.  S.  317,  6  Moore  P.  C.  N.  S. 
302,  18  Wkly.  Rep.  296. 

31.  Saunders  v.  Baring,  3  Aspin.  133,  34 
L.  T.  Rep.  N.  S.  419. 

32.  Walker  v.  Protection  Ins.  Co.,  29  Me. 
317;  Burt  v.  Brewers',  etc.,  Ins.  Co.,  9  Hun 
(N.  Y.)  383  [affirmed  in  78  N.  Y.  400]  ;  Mer- 
chants' Steamship  Co.  v.  Commercial  Mut. 
Ins.  Co.,  51  N.  Y.  Super.  Ct.  444;  Levy  v. 
Merchant  Mar.  Co.,  5  Aspin.  407,  Cab.  &  E. 
474,  52  L.  T.  Rep.  N.  S.  263;  Cambridge 
r.  Anderton,  2  B.  &  C.  691,  9  E.  C.  L.  301, 
1  C.  &  P.  213,  12  E.  C.  L.  130,  4  D.  &  R. 
203,  2  L.  J.  K.  B.  O.  S.  141,  R.  &  M.  60, 
21  E.  C.  L.  702,  26  Rev,  Rep,  517. 
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agency  no  longer  remains  tlie  same  kind  of  thing  as  before,^  there  is  an  actual 
total  loss. 

g.  Submersion.  Where  the  subject-matter  goes  to  the  bottom  of  the  sea  in 
such  a  place  as  to  make  its  recovery  improbable,  there  is  an  absolute  total  loss.^ 
But  if  it  is  practicable  to  get  her  afloat  and  she  is  capable  of  being  repaired  at  any 
expense  there  is  no  actual  total  loss.^^ 

h.  Freight.  There  exists  an  actual  total  loss  of  freight  in  all  cases  where  the 
ship-owner  is  effectively  prevented  from  earning  any  part  of  the  freight  for  the 
insured  voyage,^^  and  this  occurs  where  the  cargo  upon  which  the  freiglit  is 
expected  to  be  earned  is  totally  lost^"^  or  fails  to  reach  the  port  of  destination  ;^ 
where  the  vessel  is  disabled  and  compelled  to  reship  her  cargo  at  the  same  rate 
contracted  for ;  or  where  the  voyage  is  broken  up  and  the  cargo  is  necessarily 
sold  at  an  intermediate  port  but  an  unnecessary  sale  of  the  cargo  at  an  inter- 
mediate port  cannot  render  the  underwriters  liable  for  a  total  loss  on  freight, 
even  though  the  sale  is  honafide  and  for  the  best  interests  of  the  parties  except 
the  insurers  on  freight/^  If  any  part  of  the  freight  is  actually  earned,  the  loss  is 
not  total,  irrespective  of  whether  the  owner  has  collected  it/^  A  total  loss  of  the 
ship  after  loading  of  the  cargo  is  not  necessarily  a  total  loss  of  freight,  as  the  ship- 
owner may  be  able  to  save  and  tranship  the  cargo  to  its  destination  at  a  cost  less 
than  the  amount  of  freight  contracted  for.^^    But  if  the  vessel,  prior  to  the  load- 


33.  Williams  v.  Cole,  16  Me.  207;  Asfar  v. 
Blumdell,  [1896]  1  Q.  B.  123,  8  Aspin.  106, 
65  L.  J.  Q.  B.  138,  73  L.  T.  Rep.  N.  S.  648, 
44  Wkly.  Rep.  130;  Dyson  v.  Rowcroft,  3 
B.  &  P.  474,  7  Rev.  Rep.  809;  Rosetto  v. 
Gurney,  11  C.  B.  176,  15  Jur.  1177,  73 
E.  C.  L.  176. 

34.  Carr  v.  Providence  Washington  Ins. 
Co.,  38  Hun  (N.  Y.)  86  [affirmed  in  109  N.  Y. 
504,  17  N.  E.  369]. 

35.  See  Carr  v.  Providence  Washington  Ins. 
Co.,  109  N.  Y.  504,  17  N.  E.  369;  Phoenix 
Ins.  Co.  V.  McGhee,  18  Can.  Sup.  Ct.  61.  Com- 
pare  Cambridge  v.  Anderton,  2  B.  &  C,  691, 
9  E.  C.  L.  301,  1  C.  &  P.  213,  12  E.  C.  L. 
130,  4  P.  &  R.  203,  2  L.  J.  K.  B.  0.  S.  141, 
R.  &  M.  60,  21  E.  C.  L.  702,  26  Rev.  Rep. 
517.  Contra,  Bullard  v.  Roger  Williams  Ins. 
Co.,  4  Fed.  Cas.  No.  2,122,  1  Curt.  148. 

36.  Hubbell  v.  Great  Western  Ins.  Co.,  74 
N.  Y.  246 ;  Robertson  v.  Atlantic  Mut.  Ins.  Co., 
68  N.  Y.  192;  Center  v.  American  Ins.  Co.,  7 
Cow.  (N.  Y.)  564  [affirmed  in  4  Wend.  45]. 

An  embargo  preventing  the  discharge  of 
cargo  and  thereby  preventing  the  loading  of 
return  cargo  makes  a  total  loss  on  freight 
on  the  latter  cargo.  Puller  v.  Staniforth,  11 
East  232,  10  Rev.  Rep.  486. 

37.  Hubbell  v.  Great  Western  Ins.  Co.,  74 
N.  Y.  246;  De  Wolf  v.  State  IVIut.  F.  &  M. 
Ins.  Co.,  6  Duer  (N.  Y.)  191;  Asfar  v.  Blun- 
dell,  [1896]  1  Q.  B.  123,  8  Aspin.  106,  65 
L.  J.  Q.  B.  138,  73  L.  T.  Rep.  N.  S.  648, 
44  Wkly.  Rep.  130. 

38.  Lord  v.  Neptune  Ins.  Co.,  10  Gray 
(Mass.)  109;  Ogden  v.  New  York  Mut.  Ins. 
Co.,  35  N.  Y.  418;  Caze  v.  Baltimore  Ins. 
Co.,  7  Cranch  (U.  S.)  358,  3  L.  ed.  370; 
Stillwell  V.  Home  Ins.  Co.,  23  Fed.  Cas.  No. 
13,450,  3  Dill.  80;  Rankin  v.  Potter,  L.  R. 
6  H.  L.  83,  2  Aspin.  65,  42  L.  J.  C.  P.  169, 
29  L.  T.  Rep.  N.  S.  142,  22  Wkly.  Rep.  1. 

If  the  expense  of  forwarding  will  exceed 
the  value  of  the  cargo  on  arrival  there  is  no 
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necessity  of  forwarding  and  the  insured  may 
recover  for  a  total  loss.  Michael  v.  Gillespy, 
2  C.  B.  N.  S.  627,  3  Jur.  ^.  S.  1215,  26 
L.  J.  C.  P.  306,  89  E.  C.  L.  627.  See  also 
Musgrave  v.  Mannheim  Ins.  Co.,  32  Nova 
Scotia  405. 

39.  Blanks  v.  Hibernia  Ins.  Co.,  36  La. 
Ann.  599;  Willard  v.  Millers',  etc.,  Ins.  Co., 
30  Mo.  35;  Robertson  v.  Atlantic  Mut.  Ins. 
Co.,  68  N.  Y.  192. 

40.  Ruckman  v.  Merchants'  Louisville  Ins. 
Co.,  5  Duer  (N.  Y.)  342;  Whitney  v.  New 
S:or\<.  Firemen  Ins.  Co.,  18  Johns.  (N.  Y.) 
208;  Hugg  V.  Augusta  Ins.,  etc.,  Co.,  12  Fed., 
Cas.  No.  6,838,  Taney  159;  Hurtin  v.  Union 
Ins.  Co.,  12  Fed.  Cas.  No.  6,942,  1  Wash. 
530;  Kidston  v.  Empire  Mar.  Ins.  Co.,  L.  R. 
2  C.  P.  357,  12  Jur.  N.  S.  665,  36  L.  J.  C.  P. 
156,  16  L.  T.  Rep.  N.  S.  119,  15  Wkly.  Rep. 
769.  See  Griswold  v.  New  York  Ins.  Co.,  3 
Johns.  (N.  Y.)  321,  3  Am.  Dec.  490;  Gris- 
Avold  V.  New  York  Ins.  Co.,  1  Johns.  (N.  Y.) 
205,  But  in  Saltus  v.  Ocean  Ins.  Co.,  14 
Johns.  (N.  Y.)  138,  it  was  held  that  there 
was  no  loss  of  freight,  the  cargo  existing  in 
specie,  although  it  was  sold  at  a  port  of 
refuge  because  it  had  so  greatly  deteriorated 
as  not  to  be  fit  to  reship. 

41.  Lord  V.  Neptune  Ins.  Co.,  10  Gray 
(Mass.)  109;  Rankm  v.  Potter,  L.  R.  6  H.  L. 
83,  2  Aspin.  65,  42  L.  J.  C.  P.  169,  29 
L.  T.  Rep.  N.  S.  142,  22  Wkly.  Rep.  1; 
Anchor  Mar.  Ins.  Co.  v.  Phoenix  Ins.  Co., 
6  Ont.  App.  567. 

42.  Pro  rata  freight  paid  according  to  the 
law  of  the  port  of  refuge,  although  not  pay- 
able under  general  rules  of  law  applicable  to 
payment  on  freight,  prevents  a  claim  against, 
the  underwriters  for  a  total  loss  of  freight. 
Price  V.  Maritime  Ins.  Co.,  [1901]  2  K.  B. 
412,  9  Aspin.  213,  6  Com.  Cas.  168,  70  L.  J,, 
K.  B.  780,  85  L.  T.  Rep.  N.  S.  101,  49  Wkly.. 
Rep.  645. 

43.  Hubbell  v.  Great  Western  Ins.  Co.,  74 
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ing  of  the  cargo,  becomes  a  total  loss  or  becomes  so  damaged  as  to  justify  an 
abandonment  to  the  underwriters  on  the  vessel,  there  is  an  actual  total  loss  of 
freight.'**    If  freight       rata  itineris  has  been  earned  the  loss  is  not  total."^ 

i.  Profits.  Where  the  cargo  is  a  total  loss,  either  actual  or  by  force  of 
an  abandonment,  there  is  a  total  loss  of  prohts.^^ 

4.  Constructive  Total  Loss  —  a.  Definition.  A  constructiv^e  total  loss,  or,  as 
it  is  sometimes  called,  a  technical  total  loss,  is  where  the  loss,  although  not  actually 
total,  is  of  such  a  character  that  the  insured  is  entitled,  if  he  thinks  fit,  to  treat  it 
as  total  by  an  abandonment.*^ 

b.  American  Rule  —  (i)  In  General.  It  is  the  rule  in  tlie  United  States  that 
the  insured  may  treat  the  loss  of  ship  or  cargo  as  total  where  tiiey  are  damaged 
during  the  course  ot*  the  voyage  more  than  fifty  per  cent  of  their  value.*® 


N.  Y.  246;  Moss  v.  Smith,  9  C.  B.  94,  14 
Jur.  1003,  19  L.  J.  C.  P.  225,  67  E.  C.  L.  94. 

44.  Rankin  v.  Potter,  L.  R.  6  H.  L.  83,  2 
Aspin.  65,  42  L.  J.  C.  P.  169,  29  L.  T.  Rep. 
N.  S.  142,  22  Wkly.  Rep.  1;  Trinder  v. 
Thames,  etc.,  Mar.  Ins.  Co.,  [1898]  2  Q.  B. 
114,  8  Aspin.  373,  67  L.  J.  Q.  B.  666,  78 
L.  T.  Rep.  S.  485,  46  Wkly.  Rep.  561; 
Troop  V.  Merchants  Mar.  Ins.  Co.,  13  Can. 
Sup.  Ct.  506. 

45.  American  Ins.  Co.  v.  Center,  4  Wend. 
(M.  Y.)  45;  Davy  v.  Hallett,  3  Cai.  (N.  Y.) 
16,  2  Am.  Dec.  241. 

46.  Fosdick  v.  Norwich  Mar.  Ins.  Co.,  3 
Day  (Conn.)  lo8;  Mumford  v.  Hallett,  1 
Johns.  (N.  Y.)  433;  Canada  Sugar-Refining 
Co.  V.  Insurance  Co.  of  ISorth  America,  175 
U.  S.  609,  20  S.  Ct.  239,  44  L.  ed.  292; 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  (U.  S.) 
222,  7  L.  ed.  659;  Henrickson  v.  Margetson, 
2  East  549  note,  6  Rev.  Rep.  509  note;  Bar- 
clay V.  Cousins,  2  East  544,  6  Rev.  Rep.  505. 
See  also  Abbott  v.  Sebor,  3  Johns.  Cas. 
(N.  Y.)  39,  2  Am.  Dec.  139. 

47.  Murray  v.  Great  Western  Ins.  Co.,  72 
Hun  (N.  Y.)  282,  25  N.  Y.  Suppl.  414  [af- 
firmed  in  147  N.  Y.  711,  42  N.  E.  724]; 
Globe  Ins.  Co.  i\  Sherlock,  25  Ohio  St.  50; 
Standard  Mar.  Ins.  Co.  v.  Nome  Beach  Light- 
erage, etc.,  Co.,  133  Fed.  636,  67  C.  C.  A. 
602;  Insurance  Co.  of  North  America  v. 
Canada  Sugar-Refining  Co.,  87  Fed.  491,  31 
C.  C.  A.  65;  Western  Assur.  Co.  v.  Poole, 
[1903]  1  K.  B.  376,  6  Aspin.  390,  8  Com. 
Cas.  108,  72  L.  J.  K.  B.  195,  88  L.  T.  Rep. 
N.  S.  362;  Mitchel  v.  Ede,  11  A.  &  E.  888. 
9  L.  J.  Q.  B.  187,  3  P.  &  D.  513,  1  T.  R. 
608,  1  Rev.  Rep.  318,  39  E.  C.  L.  469. 

On  a  P.  P.  I.  wager  policy  there  can  be  no 
recovery  for  a  constructive  total  loss  or  any- 
thing less  than  an  absolute  total  loss.  Clen- 
dining  v.  Church,  3  Cai.  (N.  Y.)  141. 

Abandonment  see  infra,  IX,  K. 

Clauses  restricting  abandonment  see  infra, 
IX,  K,  16. 

48.  Illinois. —  Norton  v.  Lexington  F.,  etc., 
Ins.  Co.,  16  111.  235. 

Louisiana. —  Riley  v.  Ocean  Ins.  Co.,  1 1 
Rob.  255;  Brooke  v.  Louisiana  Ins.  Co.,  5 
Mart.  N.  S.  530;  Brooke  v.  Louisiana  State 
Ins.  Co.,  4  Mart.  N.  S.  640;  Hyde  v.  Louisi- 
ana State  Ins.  Co.,  2  Mart.  N.  S.  410,  14 
Am.  Dec.  196. 

Massachusetts. —  Taber  v.  China  Mut.  Ins. 
[44] 


Co.,  131  Mass.  239;  Pierce  v.  Columbian  Ins. 
Co.,  14  Allen  320;  Kettell  v.  Alliance  Ins. 
Co.,  10  Gray  144;  Heebner  v.  Eagle  Ins.  Co., 
10  Gray  131,  69  Am.  Dec.  308;  Lord  v.  Nep- 
tune Ins.  Co.,  10  Gray  109;  Hall  v.  Ocean 
Ins.  Co.,  21  Pick.  472;  Orrok  v.  Common- 
wealth Ins.  Co.,  21  Pick.  456,  32  Am.  Dec. 
271;  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303, 
28  Am.  Dec.  245;  Bryant  v.  Commonwealth 
Ins.  Co.,  13  Pick.  543;  Hall  v.  Franklin  Ins. 
Co.,  9  Pick.  466;  Peele  v.  Suffolk  Ins.  Co., 
7  Pick.  254,  19  Am.  Dec.  286;  Gordon  v. 
JNIassachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  349; 
Wood  r.  Lincoln,  etc.,  Ins.  Co.,  6  Mass.  479, 
4  Am.  Dec.  163. 

Missouri. —  Citizens  Ins.  Co.  v.  Glasgow,  9 
Mo.  411. 

Xew  York. —  Devitt  v.  Providence  Washing- 
ton Ins.  Co.,  173  N.  Y.  17,  65  N.  E.  777; 
Wallerstein  v.  Columbian  Ins.  Co.,  44  N.  Y. 
204,  4  Am.  Rep.  664;  McConochie  v.  Sun 
Mut.  Ins.  Co.,  26  N.  Y.  477;  Carr  v.  Provi- 
dence Washington  Ins.  Co.,  38  Hun  86  [af- 
firmed in  109  N.  Y.  504,  17  N.  E.  369]  ; 
Wright  V.  Williams,  20  Hun  320;  Burt  v. 
Brewers',  etc.,  Ins.  Co.,  9  Hun  383  [affirmed 
in  78  N.  Y.  400]  ;  McConochie  v.  Sun  Mut. 
Ins.  Co.,  3  Bosw.  99  [reversed  on  other 
grounds  in  26  N.  Y.  477]  ;  Ruckman  v.  Mer- 
chants' Louisville  Ins.  Co.,  5  Duer  342; 
Suarez  v.  Sun  Mut.  Ins.  Co.,  2  Sandf.  482; 
American  Ins.  Co.  v.  Ogden,  20  Wend.  287; 
American  Ins.  Co.  v.  Center,  4  Wend.  45 
[affirming  7  Cow.  564]  ;  Dickey  v.  American 
Ins.  Co.,  3  Wend.  658,  20  Am.  Dec.  703; 
Ludlow  V.  Columbian  Ins.  Co.,  1  Johns.  335; 
Abbott  V.  Broome,  1  Cai.  292,  2  Am.  Dec. 
187;  Dupuy  v.  United  Ins.  Co.,  3  Johns.  Cas. 
182;  Smith  v.  Bell,  2  Cai.  Cas.  153  [reversed 
on  other  grounds  in  3  Johns.  Cas.  611]. 

Ohio. —  Memphis,  etc..  Packet  Co.  r.  Pea- 
body  Ins.  Co.,  7  Ohio  Dec.  (Reprint)  30,  1 
Cine.  L.  Bui.  42  [affirmed  in  5  Ohio  Deo.  (Re- 
print) 417,  5  Am.  L.  Rec.  499]. 

Pennsylvania. —  Jones  v.  Western  Assur, 
Co.,  198  Pa.  St.  206,  47  Atl.  948;  Delaware 
Ins.  Co.  V.  Winter,  38  Pa.  St.  170 ;  Ralston  v. 
Union  Ins.  Co.,  4  Binn.  386. 

South  Carolima. —  Hedley  v.  Nashville  Ins., 
etc.,  Co.,  6  Rich.  130;  Cohen  v.  Charleston 
F.  &  M.  Ins.  Co.,  Dudley  147,  31  Am.  Dec. 
549. 

United  States. —  Washburn,  etc.,  Mfg.  Co. 
V.  Reliance  Mar.  Ins.  Co.,  179  U.  S.  1,  21 
[IX.  J,  4.  b.  (i)] 


690    [26  Cyc] 


MARINE  INSURANCE 


A  damage  of  fifty  per  cent  only  of  the  value  is  insufficient;  it  must  be  in  excess 
of  fifty  per  cent.^^ 

(ii)  Calculation  of  Extent  of  Ioss.^^  The  extent  of  the  injury  to  the 
vessel  is  to  be  considered  with  reference  to  its  general  market  value  immediately 
before  the  disaster,^^  even  though  the  policy  is  valued.^^  In  computing  the 
amount  of  tlie  damage  to  claim  for  a  constructive  total  loss,  the  actual  damage  to 
the  ship  or  cargo  is  to  be  ascertained  as  in  other  cases,^^  and  it  is  not  permissible  to 
add  thereto  general  average  losses,^*  or  the  cost  of  survey .-^^  Repairs  should 
generally  be  estimated  at  the  port  of  necessity  but  if  full  repairs  cannot  readily 
or  as  reasonably  be  made  there,  the  rights  of  the  parties  are  not  to  be  sacrificed 
by  following  this  rule,^'^  and  in  such  cases  the  insured  cannot  abandon  if  the  vessel 
can  be  safely  navigated  to  another  port  and  repaired,  and  the  entire  expense  is 
not  equal  to  the  requisite  amount.^^    In  regard  to  the  vessel  the  right  to  abandon 


S.  Ct.  1,  45  L.  ed.  49;  Bradlie  v.  Maryland 
Ins.  Co.,  12  Pet.  378,  9  L.  ed.  1123;  Patapsco 
Ins.  Co.  V.  Southgate,  5  Pet.  604,  8  L.  ed. 
243 ;  Marcardier  v.  Chesapeake  Ins.  Co.,  8 
Cranch  39,  3  L.  ed.  481;  Wallace  v.  Thames, 
etc.,  Ins.  Co.,  22  Fed.  66;  Hart  v.  Delaware 
Ins.  Co.,  11  Fed.  Cas.  No.  6,150,  2  Wash. 
346;  Howell  v.  Philadelphia  Mut.  Ins.  Co.,  12 
Fed.  Cas.  No.  6,781;  Magoun  v.  New  England 
Mar.  Ins.  Co.,  16  Fed.  Cas.  No.  8,961,  1  Story 
157;  Seton  v.  Delaware  Ins.  Co.,  21  Fed.  Cas. 
No.  12,675,  2  Wash.  175. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1192 
et  seq. 

The  American  rule  was  adopted  from  that 
of  the  maritime  countries  of  Europe  in  rela- 
tion to  losses  of  cargo.  American  Ins.  Co.  v. 
Ogden,  20  Wend.  (N.  Y.)  287. 

Freight. —  If  the  cost  of  forwarding  exceeds 
a  moiety  of  freight  contracted  for  there  is  a 
constructive  total  loss  of  freight.  Rogers  v. 
Nashville  M.  &  F.  Ins.  Co.,  9  La.  Ann.  537; 
American  Ins.  Co.  v.  Center,  4  Wend.  (  N.  Y. ) 
45.  If  half  of  the  cargo  is  lost  in  specie  the 
freight  may  be  abandoned.  Boardman  v.  Bos- 
ton Mar.  Ins.  Co.,  146  Mass.  442,  16  N.  E.  26. 

Memorandum  articles. — A  constructive  total 
loss  is  generally  held  inapplicable  to  memo- 
randum articles.    See  supra,  IX,  H,  3,  b,  (ii). 

Clauses  restricting  abandonment  see  infra, 
IX,  K,  16. 

49.  In  the  case  of  a  vessel  valued  at  six- 
teen thousand  dollars  damage  to  extent  of 
eight  thousand  after  making  the  usual  allow- 
ance new  for  old  permits  of  a  recovery  only 
for  a  partial  loss.  Fiedler  v.  New  York  Ins. 
Co.,  6  Duer  (N.  Y.)  282. 

50.  Clause  increasing  percentage  of  loss 
necessary  to  abandonment  see  infra,  IX,  K, 
16. 

51.  American  Ins.  Co  v.  Center,  4  Wend. 
(N.  Y.)  45  [affirming  7  Cow.  564];  Wallace 
V.  Thames,  etc.,  Ins.  Co.,  22  Fed.  66. 

Vessel  of  peculiar  type. —  The  value  of  a 
vessel  of  an  exceptional  size  and  class  should 
not  be  taken  solely  at  her  market  value,  but 
consideration  should  be  given  to  the  cost  of 
constructing  such  a  vessel  for  one  desiring 
it  for  the  particular  purposes  of  his  trade. 
Grainger  v.  Martin,  8  Jur.  N.  S.  995,  31  L.  J. 
Q.  B.  186  {affirmed  in  4  B.  &  S.  9,  8  L.  T. 
Rep.  N.  S.  796,  11  Wkly.  Rep.  758,  116 
E.  C.  L.  9]. 

[IX,  J.  4,  b,  (I)] 


52.  Fulton  Ins.  Co.  v.  Goodman,  32  Ala. 
108;  Peabody  Ins.  Co.  v.  Memphis,  etc., 
Packet  Co.,  5  Ohio  Dec.  (Reprint)  417,  5  Am. 
L.  Rec.  499;  Bradlie  f.  Maryland  Ins.  Co., 
12  Pet.  (U.  S.)  378,  9  L.  ed.  1123;  Young  v. 
Turing,  2  M.  &  G.  593,  2  Scott  N.  R.  752,  40 
E.  C.  L.  759.  See  Vaughan  v.  Providence 
Washington  Ins.  Co.,  28  N.  Brunsw.  133. 
Contra,  Harvey  v.  Detroit  F.  &  M.  Ins.  Co., 
120  Mich.  601,  79  N.  W.  898;  Copeland  v. 
Phcenix  Ins.  Co.,  6  Fed.  Cas.  No.  3,210,  1 
Woolw.  278. 

53.  Budd  V.  Union  Ins.  Co.,  4  McCord 
(S.  C.)  1. 

The  percentage  clause  has  no  application  to 
a  claim  for  a  constructive  total  loss.  Taber 
V.  China  Mut.  Ins.  Co.,  131  Mass.  239. 

54.  Ellicott  V.  Alliance  Ins.  Co.,  14  Gray 
(Mass.)  318;  Greely  v.  Tremont  Ins.  Co.,  9 
Gush.  (Mass.)  415;  Reynolds  v.  Ocean  Ins. 
Co.,  22  Pick.  (Mass.)  191,  33  Am:  Dec.  727; 
Hall  V.  Ocean  Ins.  Co.,  21  Pick.  (Mass.) 
472;  Orrok  v.  Commonwealth  Ins.  Co.,  21 
Pick.  (Mass.)  456,  32  Am.  Dec.  271;  Padel- 
ford  r.  Boardman,  4  Mass.  548;  Harvey  v. 
Detroit  F.  &  M.  Ins.  Co.,  120  Mich.  601,  79 
N.  W.  898;  Fiedler  v.  New  York  Ins.  Co.,  6 
Duer  (N.  Y.)  282. 

55.  Fiedler  v.  New  York  Ins.  Co.,  6  Duer 
(N.  Y.)  282. 

56.  Suarez  v.  Sun  Mut.  Ins.  Co.,  2  Sandf. 
(N,  Y.)  482;  American  Ins.  Co.  v.  Center,  4 
Wend.  (N.  Y.)  45  [affirming  7  Cow.  564]: 
American  Ins.  Co.  v.  Francia,  9  Pa.  St.  390. 

In  ascertaining  the  value  of  an  abandoned 
ship,  and  whether  she  is  injured  to  the 
amount  of  half  her  value,  the  true  basis  of 
the  valuation  is  the  value  of  the  ship  at  the 
time  of  the  disaster;  and  if,  after  the  dam- 
age is  or  might  be  repaired,  the  ship  is  not 
or  would  not  be  worth,  at  the  place  of  the 
repairs,  double  the  cost  of  the  repairs,  it  is 
to  be  treated  as  a  technical  total  loss.  Wal- 
lace V.  Thames,  etc.,  Ins.  Co.,  22  Fed.  66. 

The  cost  to  place  the  vessel  in  statu  quo  is 
the  basis  upon  which  the  loss  is  to  be  esti- 
mated. Center  r.  American  Ins.  Co.,  7  Cow. 
(N.  Y.)  564  [affirmed  in  4  Wend.  45].  See 
also  Hyde  v.  Louisiana  State  Ins.  Co.,  2  Mart. 
N.  S.  (La.)  410,  14  Am.  Dec.  196. 

57.  American  Ins.  Co.  v.  Center,  4  Wend. 
(N.  Y.)  45. 

58.  Peck  V.  Nashville  M.  &  F.  Ins.  Co.,  6 
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depends  upon  tlie  estimated  cost  of  such  repairs  by  experienced  and  practical  men, 
and  not  upon  what  the  actual  cost  is  subsequently  proved  to  be.^^  It  is  the  cost 
of  full  repairs,  such  as  the  underwriter  would  be  liable  for  in  payment  of  a 
partial  loss,  that  is  to  be  considered.^*^  The  deduction  of  one-third  new  for  old 
is  not  generally  made  in  ascertaining  the  damage,^^  but  there  is  a  lack  of 
uniformity  as  to  this  rule.*^^ 

e.  English  and  Canadian  Rule  —  (i)  In  General.  In  England  and  Canada 
to  constitute  a  constructive  total  loss,  the  recovery  of  the  insured  property  must 
be  either  impracticable  or  such  as  would  entail  an  expense  which  would  exceed 
its  value  when  recovered  and  put  in  order.^^ 


La.  Ann.  148;  Lincoln  i;.  Hope  Ins.  Co.,  8 
Gray  (Mass.)  22;  Orrok  v.  Commonwealth 
Ins.  Co.,  21  Pick.  (Mass.)  456,  32  Am.  Dec. 
271;  Hall  i\  Franklin  Ins.  Co.,  9  Pick. 
(Mass.)  466;  American  Ins.  Co.  r.  Center, 
4  Wend.  (N.  Y.)  45;  Ralston  t;.  Union  Ins. 
Co.,  4  Binn.  (Pa.)  386. 

59.  Alabama. —  Fulton  Ins.  Co.  v.  Good- 
man, 32  Ala.  108. 

Illinois. —  Norton  v.  Lexington  F.,  etc.,  Ins. 
Co.,  16  111.  235. 

Louisiana. —  Graham  v.  Ledda,  17  La.  Ann. 
45. 

Tennessee. —  Hundhausen  v.  U.  S.  Fire  &  M. 
Ins.  Co.,  3  Tenn.  Cas.  184. 

United  States. —  Orient  Mut.  Ins.  Co.  r. 
Adams,  123  U.  S.  67,  8  S.  Ct.  68,  31  L.  ed. 
63;  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  378, 
9  L.  ed.  1123;  Wallace  v.  Thames,  etc.,  Ins. 
Co.,  22  F(k1.  66 ;  Peele  v.  Merchants'  Ins.  Co., 
19  Fed.  Cas.  No.  10,905,  3  Mason  27. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1192 
et  seq. 

60.  Prince  v.  Equitable  Safety  Ins.  Co.,  12 
Gray  (Mass.)  527;  Lincoln  v.  Hope  Ins.  Co., 
8  Gray  (Mass.)  22;  Sewall  r.  U.  S.  Insurance 
Co.,  11  Pick.  (Mass.)  90;  Suarez  v.  Sun  Mut. 
Ins.  Co.,  2  Sandf.  (N.  Y.)  482. 

Estimated  depreciation  of  the  vessel  be- 
tween vessel  as  sound  and  as  repaired  cannot 
be  added  to  the  cost  of  repairs  to  make  up 
the  necessary  fifty  per  cent.  Sage  v.  Middle- 
town  Ins.  Co.,  1  Conn.  239 ;  Orrok  v.  Com- 
monwealth Ins.  Co.,  21  Pick.  (Mass.)  456,  32 
Am.  Dec.  271;  Peele  v.  Suffolk  Ins.  Co.,  7 
Pick.  (Mass.)  254,  19  Am.  Dec.  286. 

A  sum  for  damage  from  straining  cannot 
be  added  to  the  cost  of  repairs  in  computing 
a  constructive  total  loss.  Peele  v.  Suffolk 
Ins.  Co.,  7  Pick.  (Mass.)  254,  19  Am.  Dec. 
286. 

Defects  in  a  vessel  existing  prior  to  effect- 
ing the  policy,  if  not  such  as  to  render  her 
unseaw^orthy.  are  not  to  be  taken  into  con- 
sideration in  determining  whether  the  ex- 
pense of  repairs  is  such  as  to  constitute  a 
constructive  total  loss.  Depau  v.  Ocean  Ins. 
Co.,  5  Cow.  (N.  Y.)  63,  15  Am.  Dec.  431; 
Phillips  V.  Nairne,  4  C.  B.  343,  11  Jur.  455, 
16  L.  J.  C.  P.  194,  56  E.  C.  L.  343. 

The  amount  of  general  average  contribu- 
tions is  to  be  considered  in  determining  the 
right  to  abandon,  as  they  are  to  be  consid- 
ered payments  on  account  of  loss.  Pezant  v. 
National  Ins.  Co.,  15  Wend.  (N.  Y.)  453. 

Expense  of  raising  the  vessel  and  cargo 
and  bringing  her  to  port  for  repairs  is  to  be 


computed  in  estimating  a  constructive  total 
loss.  Ellicott  V.  Alliance  Ins.  Co.,  14  Gray 
(Mass.)  318;  Lincoln  v.  Hope  Ins.  Co.,  S 
Gray  (Mass.)  22;  l^oung  v.  Union  Ins.  Co., 
24  Fed.  279;  Wallace  v.  Thames,  etc.,  Ins. 
Co.,  22  Fed.  66. 

61.  Phillips  v.  St.  Louis  Perpetual  Ins.  Co., 
11  La.  Ann.  459;  Memphis,  etc..  Packing  Co. 
V.  Peabody  Ins.  Co.,  7  Ohio  Dec.  (Reprint) 
30,  1  Cine.  L.  Bui.  42  {affirmed  in  5  Ohio 
Dec.  (Reprint)  417,  5  Am.  L.  Rec.  499]; 
Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.) 
378,  9  L.  ed.  1123;  W^allace  v.  Thames,  etc., 
Ins.  Co.,  22  Fed.  66;  Peele  v.  Merchants'  Ins. 
Co.,  19  Fed.  Cas.  No.  10,905,  3  Mason  27. 

62.  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dec.  308;  Allen  v.  Com- 
mercial Ins.  Co.,  1  Gray  (Mass.)  154;  Rey- 
nolds  V.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191, 
33  Am.  Dec.  727  ;  Hall  v.  Ocean  Ins.  Co.,  21 
Pick.  (Mass.)  472;  Orrok  t\  Commonwealth 
Ins.  Co.,  21  Pick.  (Mass.)  456,  32  Am.  Dec. 
271;  Winn  v.  Columbian  Ins.  Co.,  12  Pick. 
(Mass.)  279;  Sewall  v.  U.  S.  Insurance  Co., 
11  Pick.  (Mass.)  90;  Fiedler  v.  New  York 
Ins.  Co.,  6  Duer  (N.  Y.)  282;  American  Ins. 
Co.  V.  Center,  4  Wend.  (N.  Y.)  45;  American 
Ins.  Co.  V.  Francia,  9  Pa.  St.  390;  Gerow  v. 
British  American  Assur.  Co.,  16  Can.  Sup. 
Ct  524 

63.  Moss  v.  Smith,  9  C.  B.  94,  14  Jur. 
1003,  19  L.  J.  C.  P.  225,  67  E.  C.  L.  94; 
Rowland,  etc..  Steamship  Co.  v.  Maritime 
Ins.  Co.,  6  Cora.  Cas.  160;  Lindsay  v.  Leath- 
ley,  3  F.  &  F.  902,  11  L.  T.  Rep.  N.  S.  194. 

64.  Sailing  Ship  Blairmore  Co.  v.  Macredie, 
[1898]  A.  C.  593,  8  Aspin.  429,  67  L.  J.  P.  C. 
429,  79  L.  T.  Rep.  N.  S.  217;  Aitchison  v. 
Lohre,  4  App.  Cas.  755,  4  Aspin.  168,  49 
L.  J.  Q.  B.  123,  41  L.  T.  Rep.  N.  S.  323,  28 
Wkly.  Rep.  1;  Farnworth  v.  Hyde,  L.  R.  2 
C.  P.  204,  36  L.  J.  C.  P.  33,  15  L.  T.  Rep. 
N.  S.  395,  15  Wkly.  Rep.  340;  Allen  v.  Su- 
grue,  8  B.  &  C.  561,  7  L.  J.  K.  B.  0.  S.  53,  3 
M.  &  R.  9,  15  E.  C.  L.  279;  Rosetto  v.  Gur- 
nev,  11  C.  B.  176,  15  Jur.  1177,  20  L.  J.  C.  P. 
257,  73  E.  C.  L.  176;  Phillips  v.  Nairne,  4 
C.  B.  343,  11  Jur.  455,  16  L.  J.  C.  P.  194,  56 
E.  C.  L.  343;  Kenneth  v.  Moore,  10  Ct.  of 
Sess.  Cas.  547. 

Institute  time  clause.— This  clause  pro- 
vides that  "  the  insured  value  shall  be  taken 
as  the  required  value  in  ascertaining  whether 
the  vessel  is  a  constructive  total  loss."  Its 
effect  is  that  as  the  vessel  becomes  damaged 
the  owner  must  show  that  the  cost  of  repair- 
ing her  will  exceed  the  value  named  in  the 

fix,  J,  4.  c.  (i)] 
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(ii)  Test,  The  test  usually  employed  in  determining  whether  the  loss  is  Buch 
as  to  permit  the  insured  to  abandon  is  to  ascertain  whether,  under  all  the  circum- 
stances attending  the  vessel,  a  prudent  owner,  if  uninsured,  would  have  declined 
to  repair,^^  or,  in  the  case  of  cargo,  whether  it  can  be  sent  on  to  its  destination  at 
a  less  expense  than  its  value  on  arrival  there. 

d.  Wreck,  Stranding,  Etc.  Whether  the  wreck,  stranding,  or  submersion 
of  a  vessel  will  justify  an  abandonment  of  the  property  or  interests  at  risk 
depends  upon  the  circumstances  attending  each  case,  and  the  general  rule  appli- 
cable to  such  cases  is  that  an  abandonment  is  only  permissible  where  the  saving 
of  the  property  is  impracticable  or  where  the  cost  of  saving  and  restoring  is  so 
great  as  under  the  rules  above  stated  amount  to  a  constructive  total  loss.^' 

e.  Capture,  Seizure,  Etc.^    A  capture,  seizure,  or  detention  of  the  ship  or  cargo 


policy.  Sailing  Ship  Blairmore  Co.  i".  Ma- 
credie,  [1898]  A.  C.  593,  8  Aspin.  429,  67 
L.  J.  P.  C.  96,  79  L.  T.  Rep.  N.  S.  217;  Mar- 
ten i\  Steamship  Owners'  Underwriting  As- 
soc., 9  Aspin.  339,  7  Com.  Cas.  195,  71  L.  J. 
K.  B.  718,  87  L.  T.  Rep.  N.  S.  208,  50  Wkly. 
Rep.  587;  Lindsay  i^.  Leathley,  3  F.  &  F. 
902,  11  L.  T.  Rep.  N.  S.  194;  Patch  v.  Pit- 
man, Cass.  Dig.  (Can.)  389  iaffirming  7  Can. 
L.  T.  Occ.  Notes  374]. 

Forty-eight  per  cent  damage  —  Not  worth 
repairing. —  Where  the  jury  found  that  the 
damage  to  an  insured  vessel  from  the  perils 
insured  against  was  forty-eight  per  cent  of 
her  value,  and  also  found  that  the  vessel  was 
not  worth  repairing,  it  was  held  that  there 
was  no  right  to  abandon  as  the  vessel  might 
not  have  been  worth  repairing  without  the 
injury.  Cazalet  v.  St.  Barbe,  1  T.  R.  187,  1 
Rev.  Rep.  178;  Nova  Scotia  Mar.  Ins.  Co.  r. 
Churchill,  26  Can.  Sup.  Ct.  65;  Troop  c. 
Jones,  17  Nova  Scotia  230;  Harkley  v.  Pro- 
vincial Ins.  Co.,  18  U.  C.  C.  P.  335. 

65.  Sailing  Ship  Blairmore  Co.  v.  Macredie, 
[1898]  A.  C.  593,  8  Aspin.  429,  67  L.  J.  P.  C. 
96,  79  L.  T.  Rep.  N.  S.  217;  Shepherd  v. 
Henderson,  7  App.  Cas.  49,  9  Ct.  of  Sess. 
Gas.  1;  Angel  v.  Merchants'  Mar.  Ins.  Co., 
[1903]  1  K.  B.  811,  9  Aspin.  406,  8  Com. 
Cas.  179,  72  L.  J.  K.  B.  498,  88  L.  T.  Rep. 
N.  S.  717,  51  Wkly.  Rep.  530. 

If  the  cost  of  repairs  approximate  repaired 
Value  and  a  substantial  sum  can  be  obtained 
for  the  vessel  as  she  lies,  the  insured  may 
abandon.  Angel  v.  Merchants'  Mar.  Ins.  Co., 
[1903]  1  K.  B.  811,  9  Aspin.  406,  8  Com. 
Cas.  179,  72  L.  J.  K.  B.  498,  88  L.  T.  Rep. 
N.  S.  717,  51  Wkly.  Rep.  530. 

In  considering  a  total  loss  on  a  ship  which 
is  sunk  the  owner  is  bound  to  take  into  con- 
sideration the  fact  that  in  raising  the  ship 
the  cargo  will  be  saved  and  will  contribute 
in  general  average  to  expense.  Sailing  Ship 
Blairmore  Co.  v.  Macredie,  [1898]  A.  C.  593, 
8  Aspin.  429,  67  L.  J.  P.  C.  96,  79  L.  T.  Rep. 
N  S.  217;  Kemp  v.  Holliday,  L.  R.  1  Q.  B. 
520,  6  B.  &  S.  723,  12  Jur.  N.  S.  582,  35  L.  J. 
Q.  B.  156,  14  L.  T.  Rep.  N.  S.  762,  14  Wkly. 
Rep.  697,  118  E.  C.  L.  723;  Roux  v.  Salvador, 
3  Bing.  N.  Cas.  266,  2  Hodges  209,  7  L.  J. 
Exch.  328,  4  Scott  1,  32  E.  C.  L.  130 ;  Moss  v. 
Smith,  9  C.  B.  94,  14  Jur.  1003,  19  L.  J.  C.  P. 
225,  67  E.  C.  L.  94;  Irving  v.  Manning,  6 
C.  B.  391,  60  E.  C.  L.  391,  1  H.  L.  Cas.  287, 
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9  Eng.  Reprint  766;  Young  v.  Turing,  2 
M.  &  G.  593,  2  Scott  N.  R.  752,  40  E.  C.  L. 
759;  Harkley  v.  Provincial  Ins.  Co.,  18  U.  C. 
C.  P.  335;  Meagher  v.  Home  Ins.  Co.,  11 
U.  C.  C.  P.  328 ;  King  v.  Western  Assur.  Co., 
7  U.  C.  C.  P.  300 ;  Meagher  v.  ^tna  Ins.  Co., 
20  U.  C.  Q.  B.  607. 

66.  Watson  v.  Mercantile  Mar.  Ins.  Co.,  3 
Nova  Scotia  Dec.  396. 

67.  Connecticut. —  King  v.  Hartford  Ins. 
Co.,  1  Conn.  422. 

Kentucky. —  Louisville  Ins.  Co.  v.  Monarch, 
99  Ky.  578,  36  S.  W.  563,  18  Ky.  L.  Rep.  444. 

Louisiana. —  Graham  v.  Ledda,  17  La.  Ann. 
45;  Thompson  v.  Mississippi  M.  &  F.  Ins.  Co., 

2  La.  228,  22  Am.  Dec.  129. 

Maryland. —  Bosley  t'.  Chesapeake  Ins.  Co., 

3  Gill  &  J.  450,  22  Am.  Dec.  337. 
Massachusetts. —  Marmaud  v.  Melledge,  123 

Mass.  173;  Wood  v.  Lincoln,  etc.,  Ins.  Co.,  6 
Mass.  479,  4  Am.  Dec.  163;  Sewall  v.  U,  S. 
Insurance  Co.,  11  Pick.  90. 

New  York. —  Murray  v.  Great  Western  Ins. 
Co.,  72  Hun  282,  25  N.  Y.  Suppl.  414  [a/- 
firmed  in  147  N.  Y.  711,  42  N.  E.  724]  ;  Carr 
V.  Providence  Washington  Ins.  Co.,  38  Hun 
86  [affirmed  in  109  N.  Y.  504,  17  N.  E.  369]  ; 
Burt  V.  Brewers',  etc.,  Ins.  Co.,  9  Hun  383 
[affirmed  in  78  N.  1^  400]  ;  Patrick  v.  Com- 
mercial Ins.  Co.,  11  Johns.  9. 

South  Carolina. —  Mordecai  v.  Fireman's 
Ins.  Co.,  12  Rich.  512. 

Tennessee, —  Hundhausen  v.  U.  S.  Fire  &  M. 
Ins.  Co.,  3  Tenn.  Cas.  184. 

United  States. —  Orient  Mut.  Ins.  Co,  v. 
Adams,  123  U.  S.  67,  8  S.  Ct.  68,  31  L.  ed. 
63 ;  Copeland  v.  Phoenix  Ins.  Co.,  6  Fed.  Cas. 
No.  3,210,  1  Woolw.  278;  Howland  v.  Marino 
Ins.  Co.,  12  Fed.  Cas.  No.  6,798,  2  Cranch 
C.  C.  474;  Peele  v.  Merchants'  Ins.  Co.,  19 
Fed.  Cas.  No.  10,905,  3  Mason  27. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1192 
et  seq. 

Desertion  by  crew. —  Where  a  ship  was  de- 
serted at  sea  by  the  crew  for  the  preservation 
of  their  lives  and  the  assured  on  goods  aban- 
doned, and  she  was  afterward  towed  into  port, 
but  the  goods  were  so  damaged  as  not  to  be 
Avorth  sending  to  their  place  of  destinat-ion, 
the  assured  recovered  for  a  total  loss.  Parry 
V.  Aberdeen,  9  B.  &  C.  411,  7  L.  J.  K.  B.  O.  S. 
260,  4  M.  &  R.  343,  17  E.  C.  L.  189. 

68.  Clause  restricting  right  to  abandon  see 
infra,  IX,  K,  16. 
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gives  the  insured  a  right  to  abandon  and  recover  for  a  total  loss.^®  But  a  mere 
fear  of  capture  gives  no  riglit  to  abandon."^*^  The  right  to  abandon  continues  so 
long  as  the  insured  is  deprived  of  possession  of  his  property,''^  but  after  it  is 
restored  or  released  or  indemnity  is  recovered  tlie  right  to  abandon  ceases.'^^  A 
redelivery  of  the  seized  or  captured  property  on  bail  does  not  defeat  the  riglit  to 
abandon.'^ 


69.  Louisiana. —  Vigers  f.  Ocean  Ins.  Co., 
12  La.  362,  32  Am.  Dec.  118. 

Massachusetts. — McLellan  v.  Maine  F.  &  M. 
Ins.  Co.,  12  Mass.  246;  Dorr  v.  New  England 
Ins.  Co.,  11  Mass.  1;  Delano  i".  Bedford  Mar. 
Ins.  Co.,  10  Mass.  347,  6  Am.  Dec.  132;  Dorr 
V.  Union  Ins.  Co.,  8  Mass.  494;  Dorr  v.  New- 
England  Mar.  Ins.  Co.,  4  Mass.  221;  Munson 
V.  New  England  Mar.  Ins.  Co.,  4  Mass.  88; 
Lee  V.  Boardman,  3  Mass.  238,  3  Am.  Dec. 
134;  Oliver  r.  Newburyport  Ins.  Co.,  3  Mass. 
37,  3  Am.  Dec.  77;  Livermore  v.  Newbury- 
port Mar.  Ins.  Co.,  1  Mass.  264;  Lovering  v. 
Mercantile  Mar.  Ins.  Co.,  12  Pick.  348. 

Neio  York. —  Gardere  v.  Columbian  Ins.  Co., 
7  Johns.  514;  Murray  v.  United  Ins.  Co.,  2 
Johns.  Cas.  263;  Mumford  v.  Church,  1  Johns. 
Cas.  147;  Smith  v.  Steinbach,  2  Cai.  Cas.  158; 
Hallett  V.  Peyton,  1  Cai.  Cas.  28;  Church  ?;. 
Bcdient,  1  Cai.  Cas.  21. 

Pennsylvania. —  Bohlcn  v.  Delaware  Ins. 
Co.,  4  Binn.  430;  Dutilh  v.  Gatliff,  4  Dall. 
446,  1  L.  ed.  903.  See  Savage  v.  Pleasants,  5 
Binn.  403,  6  Am.  Dec.  424. 

South  Carolina. —  Lorent  v.  South  Carolina 
Ins.  Co.,  1  Nott  &  M.  505;  Mey  v.  Tunno,  2 
Bay  307. 

United  States. —  Rhinelander  v.  Pennsyl- 
vania Ins.  Co.,  4  Cranch  29,  2  L.  ed.  540; 
Queen  t\  Union  Ins.  Co.,  20  Fed.  Cas.  No. 
11,505,  2  Wash.  331. 

England. —  Rodoconachi  v.  Elliott,  L.  R.  9 
C.  P.  518,  2  Aspin.  399,  43  L.  J.  C.  P.  255,  31 
L.  T.  Rep.  N.  S.  239 ;  Hamilton  v.  Mendes,  2 
Burr.  1198,  W.  Bl.  279:  Goss  v.  Withers, 
2  Burr.  683,  2  Ld.  Ken.  325 ;  Dean  r.  Hornby, 
2  C.  L.  R.  1519,  3  E.  &  B.  180,  18  Jur.  623,  23 
L.  J.  Q.  B.  129,  2  Wklv.  Rep.  156,  77  E.  C.  L. 
180. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1197 
€t  seq. 

A  restraint  by  blockade  or  embargo  will 

give  a  right  to  abandon,  although  there  is  no 
actual  arrest  or  detention.  Delano  v.  Bed- 
ford Mar.  Ins.  Co.,  10  Mass.  347,  6  Am.  Dec. 
132;  Ogden  v.  New  York  Ins.  Co.,  10  Johns. 
(N.  Y.)  177  lafftrmed  in  12  Johns.  25]  ;  Craig  v. 
United  Ins.  Co.,  6  Johns.  (N.  Y.)  226,  5  Am. 
Dec.  222;  Walden  v.  Phoenix  Ins.  Co.,  5 
Johns.  (N.  Y.)  310,  4  Am.  Dec.  359;  Mc- 
Bride  v.  Marine  Ins.  Co.,  5  Johns.  (N.  Y.) 
299;  Schmidt  v.  United  Ins.  Co.,  1  Johns. 
(N.  Y.)  249,  3  Am.  Dec.  319;  Suydam  v. 
Marine  Ins.  Co.,  1  Johns.  (N.  Y.)  181,  3 
Am.  Dec.  307  ;  Odlin  v.  Pennsylvania  Ins.  Co., 
18  Fed.  Cas.  No.  10,433,  2  Wash.  312.  Contra, 
Lubbock  V.  Rowcroft,  5  Esp.  50,  8  Rev.  Rep. 
830;  Rotch  r.  Edie,  6  T.  R.  413,  3  Rev.  Rep. 
222. 

Condemnation  for  rescuing  captured  prop- 
erty.—  Where,  before  abandonment  for  cap- 
ture, the  vessel  is  illegally  rescued  by  the 


master  and  retaken,  and  is  afterward  con- 
demned for  the  rescue,  the  insured  are  not 
entitled  to  abandon.  Robinson  v.  Jones,  8 
Mass.  536,  5  Am.  Dec.  114. 

Capture  without  intent  to  condemn. —  A 
vessel  captured  and  detained,  not  with  a  view 
to  condemnation,  but  until  she  shall  give 
security  that  the  cargo  will  not  be  carried  to 
the  port  of  destination,  cannot  be  abandoned 
as  a  total  loss.  Hurtin  v.  Phoenix  Ins.  Co., 
12  Fed.  Cas.  No.  6,941,  1  Wash.  400. 

70.  Massachusetts. —  Tucker  v.  United  M. 
&  F.  Ins.  Co.,  12  Mass.  288 ;  Brewer  v.  Union 
Ins.  Co.,  12  Mass.  170,  7  Am.  Dec.  53;  Shap. 
ley  V.  Tappan,  9  Mass.  20;  Lee  v.  Gray,  7 
Mass.  349;  Amorv  v.  Jones,  6  Mass.  318; 
Cook  V.  Essex  F.  &  M.  Ins.  Co.,  6  Mass.  122 ; 
Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6  Mass. 
102,  4  Am.  Dec.  92. 

Neio  York. —  Corp  v.  United  Ins.  Co.,  8 
Johns.  277;  Craisr  v.  United  Ins.  Co.,  6  Johns. 
226,  5  Am.  Dec." 222;  Neilson  v.  Columbian 
Ins.  Co.,  1  Johns.  301. 

Pennsylvania. —  Savage  v.  Pleasants,  5 
Binn.  403,  6  Am.  Dec.  424. 

South  Carolina. —  Messonier  v.  United  Ins. 
Co.,  1  Nott  &  M.  155. 

United  States. —  Smith  v.  Universal  Ins. 
Co.,  6  Wheat.  176,  5  L.  ed.  235;  King  v. 
Delaware  Ins.  Co.,  6  Cranch  71,  3  L.  ed.  155 
[affirming  14  Fed.  Cas.  No.  7,788,  2  Wash. 
300]. 

See  28  Cent.  Dig.  tit.  ''Insurance,"  §  1193. 

71.  Dorr  v.  New  England  Ins.  Co.,  11  Mass. 
1;  Dorr  V.  Union  Ins.  Co.,  8  Mass.  494;  Dean 
V.  Hornbv,  2  C.  L.  R.  1519,  3  E.  &  B.  180, 
18  Jur.  623,  23  L.  J.  Q.  B.  129,  2  Wkly.  Rep. 
156,  77  E.  C.  L.  180;  Pond  v.  King,  1  Wils. 
C.  P.  191. 

72.  Murray  v.  Harmony,  etc.,  Mar.  Ins. 
Co.,  58  Barb.  (N.  Y.)  9;  Dickey  v.  American 
Ins.  Co.,  3  Wend.  (N.  Y.)  658,  20  Am.  Dec. 
763;  Muir  v.  United  Ins.  Co.,  1  Cai.  (N.  Y.) 
49;  Adams  v.  Delaware  Ins.  Co.,  3  Binn. 
(Pa.)  287;  Donath  v.  Insurance  Co.  of  North 
America,  4  Dall.  (Pa.)  463,  1  L.  ed.  910; 
De  Peau  v.  Russel,  1  Brev.  (S.  C.)  441,  2 
Am.  Dec.  676;  Alexander  v.  Baltimore  Ins. 
Co.,  4  Cranch  (U.  S.)  370,  2  L.  ed.  650; 
Marine  Ins.  Co.  v.  Tucker,  3  Cranch  (U.  S.) 
357,  2  L.  ed.  466;  Hamilton  v.  Mendes,  2 
Burr.  1198,  W.  Bl.  279;  Falkner  v.  Ritchie, 
2  M.  &  S.  290,  15  Rev.  Rep.  253. 

A  decree  of  restitution  terminates  the  right 
of  the  assured  to  abandon  notwithstanding 
the  decree  is  not  complied  with  when  the  offer 
of  abandonment  is  given.  Marshall  r.  Dela- 
ware Ins.  Co.,  4  Cranch  (U.  S.)  202,  2  L.  ed. 
596. 

73.  Lovering  v.  Mercantile  Ins.  Co.,  12 
Pick.  (Mass.)  348;  Mclver  v.  Henderson,  4 
M.  &  S.  576,  16  Rev.  Rep.  550. 
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f.  Inability  to  Raise  Funds.  A  technical  total  loss  cannot  be  created  bj  the 
inability  of  the  master  to  raise  funds  for  repairs,  where  such  inabihty  results  from 
laches  of  the  owner  and  it  is  the  duty  of  the  owner  to  prevent  loss  by  raising 
funds  necessary  to  meet  the  exigencies  of  tlie  adventure  if  the  same  is  within 
his  power."^^ 

g".  Sale  by  Master.  If  the  master  of  a  vessel  at  an  intermediate  port,  in  the 
exercise  of  a  sound  judgment,  makes  a  lona  fide  sale  of  the  insured  property  for 
the  benefit  of  all  concerned,  there  is  a  constructive  total  loss,'^  provided,  in  all 
cases,  there  was  urgent  necessity  for  maldng  the  sale*^^  or  the  extent  of  the  dam- 


74.  Ruckman  X/.  Merchants'  Louisville  Ins. 
Co.,  5  Duer  (^^.  Y.)  342.  See  Barber  v. 
Fleming,  L.  R.  5  Q.  B.  59,  10  B.  &  S.  879, 
39  L.  J.  Q.  B.  25,  18  Wkly.  Rep.  254. 

75.  Ruckman  f.  Merchants'  Louisville  Ins. 
Co.,  5  Duer  (N.  Y.)  342;  Thornely  Heb- 
son,  2  B.  &  Aid.  513,  21  Rev.  Rep.  381. 

76.  Stephenson  v.  Pacific  Mut.  Ins.  Co.,  7 
Allen  (Mass.)  232,  83  Am.  Dec.  681;  Avery 
v.  New  York  Mut.  Ins.  Co.,  58  N.  Y. 
Super.  Ct.  226,  11  N.  Y.  Suppl.  49  {^affirmed 
in  132  N.  Y.  594,  30  N.  E.  1151]  ;  Ruckman  v. 
Merchants'  Louisville  Ins.  Co.,  5  Duer  (N.  Y.) 
342 ;   Alexandria  Mar.   Ins.   Co.  v.  Tucker, 

3  Cranch  (U.  S.)  357,  2  L.  ed.  466;  Robin- 
son V.  Commonwealth  Ins.  Co.,  20  Fed.  Cas. 
No.  11,949,  3  Sumn.  220;  The  Sarah  Ann, 
21  Fed.  Cas.  No.  12,342,  2  Sumn.  206;  Read 
t\  Bonham,  3  B.  &  B.  147,  6  Moore  C.  P.  397, 
23  Rev.  Rep.  587,  7  E.  C.  L.  653;  Idle  v. 
Royal  Exch.  Assur.  Co.,  3  Moore  C.  P.  115, 
8  Taunt.  755,  21  Rev.  Rep.  538,  4  E.  C.  L. 
368 ;  Doyle  v.  Dallas,  1  M.  &  Rob.  48. 

For  a  barratrous  sale  the  underwriters  are 
liable,  barratry  being  insured  against  in  the 
policy.  New  Orleans  Ins.  Co.  f.  Albro  Co., 
112  U.  S.  506,  5  S.  Ct.  289,  28  L.  ed.  809. 

77.  Maine. —  Stephenson  v.  Piscataqua  F. 
&  M.  Ins.  Co.,  54  Me.  55;  Fuller  v.  Kennebec 
Mut.  Ins.  Co.,  31  Me.  325. 

Massachusetts. —  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  131. 

New  York. —  Ruckman  v.  Merchants'  Louis- 
ville Ins.  Co.,  5  Duer  342. 

Pennsylvania. —  American  Ins.  Co.  v. 
Francia,  9  Pa.  St.  390. 

United  States. —  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Pet.  604,  8  L.  ed.  243;  Monroe  v. 
British,  etc..  Mar.  Ins.  Co.,  52  Fed.  777,  3 
C.  C.  A.  280;  Cort  v.  Delaware  Ins.  Co.,  6 
Fed.  Cas.  No.  3,257,  2  Wash.  375;  Jordan 
V.  Warren  Ins.  Co.,  13  Fed.  Cas.  No.  7,524, 
1  Story  342;  The  Sarah  Ann,  21  Fed.  Cas. 
No.  12,342,  2  Sumn.  206. 

England. —  Cobequid  Mar.  Ins.  Co.  v.  Bar- 
teaux,  L.  R.  6  P.  C.  319,  2  Aspin.  536,  32 
L.  T.  Rep.  N.  S.  510,  23  Wkly.  Rep.  892; 
Australasian  Steam  Nav.  Co.  v.  Morse,  L.  R. 

4  P.  C.  222,  27  L.  T.  Rep.  N.  S.  357,  8  Moore 
P.  C.  N.  S.  482,  20  Wkly.  Rep.  728,  17  Eng. 
Reprint  393;  Cunningham  v.  Maritime  Ins. 
Co.,  [1899]  2  Ir.  257;  Hall  v.  Jupe,  4  Aspin. 
328,  49  L.  J.  C.  P.  721,  43  L.  T.  Rep.  N.  S. 
411;  Cannon  v.  Meaburn,  1  Bing.  243,  1 
L.  J.  C.  P.  O.  S.  84,  2  L.  J.  C.  P.  0.  S.  00. 
8  Moore  C.  P.  127,  8  E.  C.  L.  491;  Furneaux 
V.  Bradley,  1  Park  Ins.  365;  Campbell  v. 
Thompson,  1  Stark.  490,  2  E.  C.  L.  187. 
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Canada. —  Providence  Washington  Ins.  Co. 
r.  Corbett,  9  Can.  Sup.  Ct.  256;  Gallagher 
V.  Taylor,  5  Can.  Sup.  Ct.  368;  Providence 
Washington  Ins.  Co.  v.  Almon,  Cass.  Dig. 
(Can.)  390;  Patch  v.  Pitman,  Cass.  Dig. 
(Can.)  389  [affirming  7  Can.  L.  T.  Oce.  Notes 
374]  ;  Driscoll  v.  Millville  Mar.  Ins.  Co.,  23 
N.  Brunsw.  160;  Baker  v.  Brown,  3  Nova 
Scotia  Dec.  100;  Morton  v.  Patillo,  3  Nova 
Scotia  Dec.  17. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1200. 

If  plaintiffs  act  upon  the  judgment  of  com- 
petent surveyors  that  the  vessel  is  not 
worth  repairing,  and  upon  their  own  bona 
fide  opinion,  they  are  justified  in  the  aban- 
donment and  sale  of  a  vessel.  Hayman  v. 
Molton,  5  Esp.  54,  8  Rev.  Rep.  837;  Baker 
V.  Brown,  3  Nova  Scotia  Dec.  100.  But  the 
report  of  surveyors  as  to  the  necessity  of 
the  sale  of  a  damaged  vessel  is  not  conclusive 
as  to  that  necessity,  or  as  to  the  right  of 
the  assured  to  abandon.  Peck  v.  Nashville 
M.  &  F.  Ins.  Co.,  6  La.  Ann.  148. 

Master  must  make  sale. —  No  constructive 
total  loss  can  be  claimed  by  reason  of  a  sale 
of  a  vessel  at  a  port  of  distress  unless  the 
sale  is  made  by  the  master,  if  he  is  present 
and  in  charge  of  the  vessel.  Paddock  v.  Com- 
mercial Ins.  Co.,  2  Allen  (Mass.)  93. 

That  the  vessel  was  repaired  immediately 
after  the  sale,  at  the  port  of  disaster,  does 
not  show  that  the  sale  was  unnecessary. 
Fuller  V.  Kennebec  Mut.  Ins.  Co.,  31  Me.  325. 
See  also  Hall  v.  Ocean  Ins.  Co.,  37  Fed. 
371. 

Circumstances    which    permit    sale. —  The 

master  of  a  vessel  has  no  power  to  sell  her 
so  as  to  affect  the  insurers,  except  under  cir- 
cumstances of  stringent  necessity;  such  cir- 
cumstances as,  after  sufficient  examination  of 
her  condition,  after  every  exertion  in  his 
power,  within  the  means  at  his  disposal,  to 
extricate  her  from  peril  or  to  raise  funds  for 
the  repair,  leave  him  no  alternative  but  to 
sell  her  as  she  is.  Cobequid  Mar.  Ins.  Co. 
f.  Barteaux,  L.  R.  6  P.  C.  319,  2  Asnin.  530, 
32  L.  T.  Rep.  N.  S.  510,  23  Wkly.  Rep.  892. 
Where  a  ship  was  so  shattered  in  a  storm 
that  it  was  found  on  survey  that  the  ex- 
penses of  repairing  her  would  far  exceed  her 
original  value,  and  the  captain  sold  her  bona 
fide  for  the  benefit  of  all  concerned,  and  the 
purchaser  shortly  afterward  broke  her  up,  it 
was  held  that  this  was  such  an  urgent  neces- 
sity as  justified  the  sale.  Robertson  v.  Clarke, 
1  IBinsf.  445,  2  L.  J.  C.  P.  O.  S.  71,  8  Moore 
C.  P.  622,  25  Rev.  Rep.  676,  8  E.  C.  L.  587. 
There  is  a  justifiable  sale  of  cargo  where 
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age  and  other  circumstances  antecedent  to  the  sale  were  such  as  to  have  authorized 
au  abandonment.*'* 

h.  Loss  and  Retardation  of  Voyage.  A  retardation  of  the  voyage  does  not 
give  the  insured,  whether  on  ship,  cargo,  or  freight,  a  right  to  abandon  as  for  a 
total  loss  if  the  thing  insured  is  capable  of  performing  the  vojage.'^^  But  if  from 
the  period  insured  against  the  voyage  is  absolutely  lost  or  justifiably  broken  up 
the  insured  may  abandon. A  reasonable  time  should  be  allowed  to  make  neces- 


the  cargo  is  in  such  condition  as  not  to  be 
able  to  reach  its  destination  in  specie.  Rugelj' 
f.  Sun  Mut.  Ins.  Co.,  7  La.  Ann.  279,  56 
Am.  Dec.  G03.  See  also  Vaughan  f.  West- 
ern M.  &  F.  Ins.  Co.,  19  La.  54.  The  cargo 
may  be  sold  by  the  master  where  the  vessel 
cannot  be  repaired  within  a  reasonable  time 
to  complete  the  voyage  and  no  other  vessel 
is  procurable.  Rugely  v.  Sun  Mut.  Ins.  Co., 
7  La.  Ann.  279,  56  Am.  Dec.  603;  Robertson 
V.  Western  M.  &  F.  Ins.  Co.,  19  La.  227,  36 
Am.  Dec.  673 ;  Macy  v.  China  Mut.  Ins.  Co., 
135  Mass.  328;  Taber  v.  China  Mut.  Ins.  Co., 
131  Mass.  239;  Saltus  v.  Ocean  Ins.  Co.,  12 
Johns.  (N.  Y.)  107,  7  Am.  Dec.  290;  Schief- 
felin  V.  New  lork  Ins.  Co.,  9  Johns.  (N.  Y. ) 
21;  Hugg  V.  Augusta  Ins.,  etc.,  Co.,  7  How. 
(U.  S.)  595,  12  L.  ed.  834;  Hurtin  v.  Phoenix 
Ins.  Co.,  12  Fed.  Cas.  Mo.  6,941,  1  Wash. 
400;  Joseph  v.  Knox,  3  Campb.  320;  Manning 
f.  Newnham,  2  Campb,  624  note,  3  Dougl. 
130,  12  Rev.  Rep.  761,  26  E.  C.  L.  94;  Wil- 
son V.  Millar,  2  Stark.  1,  19  Rev.  Rep.  670, 
3  E.  C.  L.  291. 

78.  Greely  r.  Tremont  Ins.  Co.,  9  Cush. 
(Mass.)  415;  Howell  v.  Philadelphia  Mut. 
Ins.  Co.,  12  Fed.  Cas.  Xo.  6,781.  See  also 
Domett  V.  Young,  C.  &  M.  465,  41  E.  C.  L. 
255;  Somes  v.  Sugrue,  4  C.  &  P.  276,  19  E.  C. 
L.  513;  Fleming  Smith,  1  H.  L.  Cas.  513,  9 
Eng.  Reprint  859;  Doyle  f.  Dallas,  1  M.  & 
Rob.  48. 

Where  a  vessel  was  injured  to  more  than 
half  her  value,  and  a  sale  being  recommended 
on  proper  surveys,  the  master  sold,  it  was 
held  that  this  could  not  affect  the  insured's 
right  to  abandon.  Center  v.  American  Ins. 
Co.,  7  Cow.  (N.  Y.)  564  [affirmed  in  4  Wend. 
45].  But  if  a  vessel  arrives  at  her  port  of 
destination  damaged  by  perils  insured  against 
to  an  amount  less  than  half  her  valuation  in 
the  policy,  deducting  from  the  requisite  re- 
pairs one-third  new  for  old,  and  is  sold  by 
the  master,  in  the  presence  of  the  owners,  be- 
cause of  the  impossibility  of  obtaining  the 
funds  necessary  to  repair  her,  the  owners  are 
not  entitled  to  abandon  her  to  the  under- 
writers and  recover  as  for  a  total  loss.  Allen 
V.  Commercial  Ins.  Co.,  1  Gray  (Mass.)  154. 
See  also  Hall  v.  Franklin  Ins.  Co.,  9  Pick. 
(Mass.)  466. 

The  right  to  abandon  is  not  divested  by  a 
bona  fide  sale  by  the  master.  Ruckman  v. 
Merchants'  Louisville  Ins.  Co.,  5  Duer  (N.  Y.) 
342;  American  Ins.  Co.  v.  Center,  4  Wend. 
(N.  Y.)  45;  Mowry  v.  Charleston  Ins.,  etc., 
Co.,  6  Rich.  (S.  C.)  146,  60  Am.  Dec.  122. 

79.  Massachusetts. —  Taber  v.  China  Ins. 
Co.,  131  Mass.  239;  Greene  v.  Pacific  Mut. 
Ins.  Co.,  9  Allen  217. 


Neiv  York. —  Ruckman  v.  Merchants'  Louis- 
ville Ins.  Co.j  5  Duer  342. 

Pennsylvania. —  Ritchie  v.  V.  S.  Insurance 
Co.,  5  Serg.  &  R.  501. 

United  States. —  Bradlie  v.  Maryland  Ins. 
Co.,  12  Pet.  378,  9  L.  ed.  1123;  Smith  v. 
Universal  Ins.  Co.,  6  Wheat.  176,  5  L.  ed.  235; 
Alexander  v.  Baltimore  Ins.  Co.,  4  Cranch 
370,  2  L.  ed.  650;  Church  v.  Marine  Ins.  Co., 
5  Fed.  Cas.  No.  2,711,  1  Mason  341;  Murray 
V.  JEtna.  Ins.  Co.,  17  Fed.  Cas.  No.  9,995,  4 
Biss.  417;  Queen  v.  Union  Ins.  Co.,  20  Fed. 
Cas.  No.  11,505,  2  Wash.  331. 

England. —  McSwinev  v.  Royal  Exch.  As- 
sur.  Corp.,  14  Q.  B.  634,  14  Jur.  998,  19  L.  J. 
Q.  B.  222,  68  E.  C.  L.  634;  Naylor  v.  Taylor, 
9  B.  &  C.  718,  4  M.  &  R.  526,  17  E.  C.  L.  321; 
Underwood  v.  Robertson,  4  Campb.  138,  16 
Rev.  Rep.  760;  Anderson  v.  Wallis,  3  Campb. 
440,  2  M.  &  S.  240;  Brotlierston  v.  Barber, 

5  M.  &  S.  418,  17  Rev.  Rep.  378;  Hunt  v. 
Roval  Exch.  Assur.  Co.,  5  M.  &  S.  47,  17  Rev. 
Rep.  264;  Falkner  v.  Ritchie,  2  M.  &  S.  290, 
15  Rev.  Rep.  253;  Everth  v.  Smith,  2  M.  &  S. 
278,  15  Rev.  Rep.  246. 

80.  Louisiana. —  Rogers  v.  Nashville  M.  & 
F.  Ins.  Co.,  9  La.  Ann.  537;  Akin  v.  Missis- 
sippi M.  &  F.  Ins.  Co.,  4  Mart.  N.  S.  661. 

Massachusetts. —  See  Murray  v.  Hatch,  6 
Mass.  465. 

NeiD  York. —  Ruckman  v.  Merchants'  Louis- 
ville Ins.  Co.,  5  Duer  342;  Saltus  v.  United 
Ins.  Co.,  15  Johns.  523;  Post  v.  Phoenix  Ins. 
Co.,  10  Johns.  79 ;  Craig  v.  United  Ins.  Co., 

6  Johns.  226,  5  Am.  Dec.  222;  Ludlow  v.  Co- 
lumbian Ins.  Co.,  1  Johns.  335;  Williams  v. 
Smith,  2  Cai.  1,  2  Am.  Dec.  209;  Abbott  V. 
Broome,  1  Cai.  292,  2  Am.  Dec.  187. 

United  States. —  Columbian  Ins.  Co.  v.  Cat- 
lett,  12  Wheat.  383,  6  L.  ed.  664;  Simonds 
V.  L^nion  Ins.  Co.,  4  Dall.  417,  1  L.  ed.  890, 
22  Fed.  Cas.  No.  12,875,  1  Wash.  382;  King 
V.  Delaware  Ins.  Co.,  14  Fed.  Cas.  No.  7,788, 

2  Wash.  300;  Queen  v.  Union  Ins.  Co.,  20 
Fed.  Cas.  No.  11,505,  2  Wash.  331;  Williams 
V.  Suflfolk  Ins.  Co.,  29  Fed.  Cas.  No.  17,739, 

3  Sumn.  510. 

England. —  De  Caudra  v.  Swann,  16  C.  B. 
N.  S.  772,  111  E.  C.  L.  772. 

Canada. —  Musgrave  v.  Mannheim  Ins.  Co., 
32  Nova  Scotia  405. 

When  a  ship  is  obliged  to  put  back,  and  the 
damage  she  has  sustained  is  of  such  a  nature 
that  she  cannot  pvirsue  her  voyage,  and  other 
ships  cannot  be  procured  to  take  the  cargo, 
it  is  a  total  loss  of  ship,  cargo,  and  freight, 
however  inconsiderable  the  damage  sustained 
may  be,  for  the  voyage  in  contemplation  is 
lost.  Wilson  V.  Royal  Exch.  Assur.  Co.,  2 
Campb.  623,  12  Rev.'  Rep.  760. 
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sary  repairs  before  it  can  be  held  tliat  there  has  been  an  actual  loss  of  the 
voyage. 

i.  Effect  of  Arrival  in  Specie.  If  the  subject-matter  of  the  insurance  arrive 
in  specie  at  its  destination  there  can  be  no  abandonment.^^ 

j.  Freight.  Wliere  tliere  has  been  an  actual  total  loss  or  a  constructive  total 
loss,  followed  by  due  abandonment,  of  cargo  or  of  the  ship,  and  if  another  ship 
cannot  be  procured,  there  is  a  constructive  loss  of  freight.^'^  If  the  ship  is  a  total 
loss  it  is  the  duty  of  the  master  to  earn  freight  by  forwarding  the  cargo  by  another 
vessel  if  one  can  be  procured,  aiid  thus  avoid  or  reduce  the  loss,^"^  or  if  the  ship 
is  merely  damaged  it  is  his  duty  to  repair  the  same  and  carry  the  cargo®^  to  its  des- 


81.  Clark  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  104,  13  Am.  Dec.  400; 
Goold  V.  Shaw,  1  Johns.  Cas.  (N.  Y.)  293  [a/- 
firmed  in  2  Johns.  Cas.  442]. 

Where  owner  must  repair. — Where  a  vessel 
is  damaged,  but  not  to  such  extent  as  to  con- 
stitute a  technical  total  loss,  the  ship-owner 
is  bound  to  repair  her  and  complete  the  voy- 
age, if  practicable,  without  unreasonable  de- 
lay. Hubbell  V.  Great  Western  Ins.  Co.,  74 
N.  Y.  246  {reversing  10  Hun  167].  Where 
there  is  insurance  on  freight  the  owner  of  a 
boat  would  not  be  justified  in  detaining  the 
cargo  a  month  or  six  weeks  in  order  to  make 
necessary  repairs  and  continue  a  voyage, 
where  the  ordinary  length  of  trip  is  seven  or 
eight  days.  Roe  v.  Crescent  Mut.  Ins.  Co., 
11  La.  Ann.  408. 

82.  Merchants'  Mut.  Ins.  Co.  v.  New  Or- 
leans Mut.  Ins.  Co.,  24  La.  Ann.  305;  Pierce 
V.  Columbian  Ins.  Co.,  14  Allen  (Mass.)  320; 
Silloway  v.  Neptune  Ins.  Co.,  12  Gray  (Mass.) 
73;  Forbes  v.  Manufacturers'  Ins.  Co.,  1  Gray 

(Mass.)  371;  Pezant  v.  National  Ins.  Co.,  15 
Wend.  (N.  Y.)  453;  Parage  v.  Dale,  3  Johns. 
Cas.  (N.  Y.)  156;  feeton  v.  Delaware  Ins.  Co., 
21  Fed.  Cas.  No.  12,675,  2  Wash.  175.  Com- 
pare Peters  v.  Phosnix  Ins.  Co.,  3  Serg.  &  R. 

(Pa.)  25.    See  also  supra,  IX,  J,  3,  d. 

If  less  than  a  moiety  of  the  articles  arrive 
in  specie  the  insured  may  abandon.  Moses  v. 
Columbian  Ins.  Co.,  6  Johns.  (N.  Y.)  219. 
Compare  Seton  v.  Delaware  Ins.  Co.,  21  Fed. 
Cas.  No.  12,675,  2  Wash.  175. 

83.  Maine. —  Williams  r.  Kennebec  Mut. 
Ins.  Co.,  31  Me.  455. 

Massachusetts. — Thwing  v.  Washington  Ins. 
Co.,  10  Gray  443;  McGaw  v.  Ocean  Ins.  Co., 
23  Pick.  405 ;  Coolidge  v.  Gloucester  Mar.  Ins. 
Co.,  15  Mass.  341. 

New  York. —  Robertson  v.  Atlantic  Mut. 
Ins.  Co.,  68  N.  Y.  192;  American  Ins.  Co.  v. 
^  Center,  4  Wend.  45 ;  Whitney  v.  New  l^ork 
'Firemen  Ins.  Co.,  18  Johns.  208;  Livingston 
V.  Columbian  Ins.  Co.,  3  Johns.  49;  Davy  v. 
Hallett,  3  Cai.  16,  2  Am.  Dec.  241. 

England. —  Guthrie  v.  North  China  Ins.  Co., 
7  Com.  Cas.  130. 

Canada. —  Troop  v.  Merchants'  Mar.  Ins, 
Co.,  13  Can.  Sup.  Ct.  506. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1202. 

What  freight  insured. —  Where  freight  is 
insured  on  a  particular  voyage  by  a  particular 
vessel,  and  cargo  has  been  put  on  board  and 
the  vessel  sails  on  her  voyage,  it  is  the 
frciglit  of  that  cargo,  in  tliat  vessel,  and  on 
that  voyage  which  is  tlio  subject  of  insur- 

[IX,  J,  4,  h] 


ance.    McGaw  v.  Ocean  Ins.  Co.,  23  Pick. 
(Mass.)  405. 
Freight  earned  after  abandonment  of  ship. 

—  Where,  because  of  an  embargo,  a  ship  and 
its  cargo  are  abandoned  to  the  underwriters 
and  accepted  by  them,  and  me  embargo  is 
taken  off  and  the  ship  earns  her  freight,  there 
is  no  total  loss  of  freight.  McCarthy  v.  Abel, 
5  East  388,  1  Smith  K.  B.  524,  7  Rev.  Rep. 
711. 

Round  voyage  insured  and  total  loss  of 
ship  on  outward  passage. —  Under  a  policy  of 
insurance  to  the  charterers  of  a  vessel  "  for 
whom  it  concerns  on  freight  on  board,"  the 
charterers  may  recover  the  amount  of  the 
money  payable  under  the  charter-party  at  the 
termination  of  the  round  voyage,  and  which 
they  have  agreed  to  get  insured,  although  the 
vessel  is  totally  lost  at  the  outward  port. 
Silloway  v.  Neptune  Ins.  Co.,  12  Gray  (Mass.) 
73. 

84.  Clark  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  104,  13  Am.  Dec.  400; 
Hughes  V.  Sun  Mut.  Ins.  Co.,  100  N.  Y.  58,  2 
N.  E.  901,  3  N.  E.  71;  Kinsman  v.  New  York 
Mut.  Ins.  Co.,  5  Bosw.  (N.  Y.)  460;  Brad- 
hurst  V.  Columbian  Ins.  Co.,  9  Johns.  (N.  Y.) 
17;  Griswold  v.  New  Y^ork  Ins.  Co.,  3  Johns. 
(N.  Y.)  321,  3  Am.  Dec.  490;  Griswold  v. 
New  York  Ins.  Co.,  1  Johns.  (N.  Y.)  205; 
Hugg  V.  Augusta  Ins.,  etc.,  Co.,  7  How. 
(U.  S.)  595,  12  L.  ed.  834;  Anchor  Ins.  Co. 
V.  Phoenix  Ins.  Co.,  30  U.  C.  C.  P.  570. 

85.  Massachusetts. —  McGaw  v.  Ocean  Ins. 
Co.,  23  Pick.  405. 

New  York. —  Griswold  v.  New  York  Ins.  Co., 
3  Johns.  321,  3  Am.  Dec.  490;  Griswold  v. 
New  York  Ins.  Co.,  1  Johns.  205;  Herbert  v. 
Hallett,  3  Johns.  Cas.  93. 

United  States. —  Hugg  v.  Augusta  Ins.,  etc., 
Co.,  7  How.  595,  12  L.  ed.  834. 

England. — Philpott  v.  Swann,  11  C.  B.  N.  S. 
270,  7  Jur.  N.  S.  1291,  30  L.  J.  C.  P.  358,  5 
L.  T.  Rep.  N.  S.  183,  103  E.  C.  L.  270. 

Canada. —  Wilson  v.  Merchants'  Mar.  Ins. 
Co.,  3  Nova  Scotia  Dec.  81. 

Not  applicable  to  river  craft. —  The  rule  re- 
quiring vessels  to  repair,  if  possible,  and 
])rosecute  the  voyage  without  transferring  the 
freight,  does  not  apply  to  river  craft.  Blanks 
V.  Hibernia  Ins.  Co.,  36  La.  Ann.  599. 

Limit  of  master's  authority. —  Where,  in 
case  of  damage  to  a  ship,  the  master  elects  to 
repair  it,  the  mere  fact  that  the  expenses  of 
repair  ultimately  prove  to  be  greater  than 
the  value  of  the  ship  will  not  be  sufficient  to 
show  that  he  acted  beyond  the  scope  of  his 
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tination  if  this  can  be  done  at  a  reasonable  cost  and  witiiiii  a  reasonable  time,  but 
not  otherwise.^^ 

k.  Ppoflts.  It  seems  to  be  the  better  opinion  that  there  can  be  no  constructive 
total  loss  or  an  average  loss  on  a  policy  on  profits.^^ 

K.  Abandonment^^  —  l.  Definition.  Abandonment  is  tlie  act  of  the  insured 
in  notifying  the  underwriter  that  he  elects  to  avail  himself  of  the  right  to  treat  a 
particular  Toss  as  total  by  surrendering  to  the  underwriter  his  interest  in  the 
insured  property .^^ 

2.  Necessity  of  Election  and  Notice.  An  election  and  notice  of  abandonment 
is  a  condition  precedent  to  a  claim  for  a  constructive  total  loss.^  There  is  no 
obligation  upon  the  insured  to  abandon  ;    but  it  is  a  matter  of  his  own  election, 


authority,  or  to  entitle  the  owner,  in  an  action 
on  a  policy  of  freight,  to  recover  as  for  a 
total  loss.  Benson  v.  Chapman,  8  C.  B.  950, 
65  E.  C.  L.  950,  2  H.  L.  Cas.  69G,  9  Eng.  Re- 
print 1256,  13  Jur.  969. 

If  the  cost  of  repair  exceeds  the  freight  to 
be  earned  there  is  a  total  loss  of  freight  un- 
less the  cargo  can  be  sent  to  its  destination  in 
another  vessel  at  an  expense  less  than  the 
freight  contracted  for.  Hugg  v.  Augusta  Ins., 
etc.,  Co.,  12  Fed.  Cas.  No.  6,838,  Taney 
159. 

86.  See  the  cases  cited  in  the  preceding 
notes. 

87.  Edgar  Thompson  Steel  Co.  v.  Boylston 
Mut.  Ins.  Co.,  12  Mo.  App.  244;  Canada 
Sugar-Refining  Co.  v.  Insurance  Co.  of  North 
America,  175  U.  S.  609,  20  S.  Ct.  239,  44 
L.  ed.  292  Ireversing  87  Fed.  491,  31  C.  C. 
A.  65].  See  also  supra,  IX,  J,  3,  i.  Compare 
Tom  V.  Smith,  3  Cai.  (N.  Y.)  245;  Abbott  v. 
Sebor,  3  Johns.  Cas.  (N.  Y.)  39,  2  Am.  Dec. 
139. 

88.  Right  to  abandon  and  claim  total  loss 
see  supra,  IX,  J,  4. 

89.  United  Ins.  Co.  v.  Lennpx,  1  Johns. 
Cas.  j[N.  Y.)  377  [affirming  2  Johns.  Cas. 
443] ;  Merchants',  etc.,  Ins.  Co.  r.  Duffield,  2 
Handy  (Ohio)  122,  12  Ohio  Dec.  (Reprint) 
361. 

A  mere  notice  of  abandonment  at  a  given 
time,  without  actual  abandonment,  amounts 
to  nothing;  and  unless  the  facts  of  the  case, 
under  the  laws  of  commerce,  justify  an  aban- 
donment, the  parties  are  not  bound  by  it. 
Delaware  Ins.  Co.  v.  Winter,  38  Pa.  St.  176. 

90.  Connecticut. —  Townsend  i".  Phillips,  2 
Root  400. 

Illinois. —  Norton  v.  Lexington  F.  &  M.  Ins. 
Co.,  16  111.  235. 

Louisiana. —  Gomila  v.  Hibernia  Ins.  Co.,  40 
La.  Ann.  553,  4  So.  490. 

Maine. —  Thomas  v.  Rockland  Ins.  Co.,  45 
Me.  116.  Compare  Fuller  v.  Kennebec  Mut. 
Ins.  Co.,  31  Me.  325,  where  it  was  held  that 
if  a  sale  by  the  master  is  necessary  and  war- 
ranted by  the  rules  of  law,  it  would,  even 
without  an  abandonment,  constitute  a  tech- 
nical total  loss. 

Maryland. —  Boslev  v.  Chesapeake  Ins.  Co., 
3  Gill  &  J.  450,  22  Am.  Dec.  337. 

Massachusetts. —  Macy  v.  Whaling  Ins.  Co.. 
9  Mete.  354;  Smith  v.  Manufacturers'  Ins. 
Co.,  7  Mete.  448;  Peirce  v.  Ocean  Ins.  Co.,  18 
Pick.  83,  29  Am.  Dec.  567;  Lovering  v.  Mer- 
cantile Mar.  Ins.  Co.,  12  Pick.  348;  Rice  v. 


Homer,  12  Mass.  230;  Livermore  v.  Newbury- 
port  Mar.  Ins.  Co.,  1  Mass.  264. 

New  York. —  Wright  v.  Williams,  20  Hun 
320;  Suydam  v.  Marine  Ins.  Co.,  1  Jonns.  181, 
3  Am.  Dec.  307. 

Ohio. —  Globe  Ins.  Co.  v.  Sherlock,  25  Ohio 
St.  50;  Sherlock  v.  Globe  Ins.  Co.,  7  Ohio  Dec. 
(Reprint)  17,  1  Cine.  L.  Bui.  26. 

Pennsylvania. —  Watson  r.  Insurance  Co.  of 
North  America,  1  Binn.  47. 

United  states. —  Insurance  Co.  of  North 
America  v.  Canada  Sugar-Refining  Co.,  87 
Fed.  491,  31  C.  C.  A.  65. 

England. —  Western  Assur.  Co.  v.  Poole, 
[1903]  1  K.  B.  376,  9  Aspin.  390,  8  Com.  Cas. 
108,  72  L.  J.  K.  B.  195,  88  L.  T.  Rep.  N.  S. 
362;  Woodside  v.  Globe  Mar.  Ins.  Co.,  [1898] 
1  Q.  B.  105,  8  Aspin.  118,  65  L.  J.  Q.  B.  117, 
73  L.  T.  Rep.  N.  S.  626,  44  Wkly.  Rep.  187; 
Holdsworth  V.  Wise,  7  B.  &  C.  794,  6  L.  J. 
K.  B.  0.  S.  134,  1  M.  &  R.  673,  31  Rev.  Rep. 
299,  14  E.  C.  L.  355;  Roux  v.  Salvador,  3 
Bing.  N.  Cas.  266,  2  Hodges  209,  7  L.  J.  Excli. 
328,  32  E.  C.  L.  130;  Martin  v.  Crokatt,  14 
East  465,  13  Rev.  Rep.  281 ;  Fleming  v.  Smith, 
1  H.  L.  Cas.  513,  9  Eng.  Reprint  859;  Bell  V. 
Nixon,  Holt  N.  P.  423,  3  E.  C.  L.  169. 

Canada. —  Nova  Scotia  Mar.  Ins.  Co.  v. 
Churchill,  26  Can.  Sup.  Ct.  65;  Patch  v.  Pit- 
man, Cass.  Dig.  (Can.)  389  [affirming  7  Can. 
L.  T.  Occ.  Notes  374]  ;  Wood  v.  Stymest,  10 
N.  Brunsw.  309;  Morton  v.  Patillo,  3  Nova 
Scotia  Dec.  17. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1194, 
1212  et  seq. 

Reinsurance. — Notice  of  abandonment  need 
not  be  given  to  a  reinsurer.  Western  Assur. 
Co.  V.  Poole,  [1903]  1  K.  B.  376,  9  Aspin. 
390,  8  Com.  Cas.  108,  72  L.  J.  K.  B.  195,  88 
L.  T.  Rep.  N.  S.  362. 

"  No  abandonment  except  in  case  of  abso- 
lute total  loss"  has  been  construed  as  per- 
mitting the  insured  to  recover  for  a  con- 
structive total  loss  without  notice  of  aban- 
donment. McLain  v.  British,  etc..  Mar.  Ins. 
Co.,  16  Misc.  (N.  Y.)  336,  38  N.  Y.  Suppl.7-. 

Clause  defining  total  loss.— A  clause  m  a 
marine  policy  provided  that  no  claim  for  a 
total  loss  should  be  made,  unless  in  case  ot 
loss  of  more  than  fifty  per  cent,  and  an  actual 
or  technical  total  loss  of  the  vessel  does  noi 
enable  the  insured  to  claim  for  a  total  loss 
without  abandonment,  if  there  is  no  actual 
loss.  Hubbell  v.  Great  Western  Ins.  Co.,  .4 
N.  Y.  246.  ^  ^ 

91.  Massachusetts.^  Veiree  v.  Ocean  ins. 
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and  if  lie  cliooses  to  retain  tlie  insured  property  or  fails  to  make  a  proper 
abandonment  he  can  recover  according  to  liis  actual  loss.^^ 

3.  Form  —  a.  In  General.    No  particular  form  of  abandonment  is  required.*^ 


Co.,  18  Pick.  83,  29  Am.  Dec.  567 ;  Gordon  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249; 
Livermore  v.  Newburyport  Mar.  Ins.  Co.,  1 
Mass.  264. 

'New  York. —  Earl  v.  Shaw,  1  Johns.  Cas. 
313,  1  Am.  Dec.  117. 

Pennsylvania. —  Watson  v.  Insurance  Co.  of 
North  America,  1  Binn.  47. 

United  States. —  Murray  v.  Pennsylvania 
Ins.  Co.,  17  Fed.  Cas.  No.  9,961,  2  Wash.  186. 

England. —  Aitchison  v.  Lohre,  4  App.  Cas. 
755,  4  Aspin.  168,  49  L.  J.  Q.  B.  123,  41  L.  T. 
Rep.  N.  S.  323,  28  Wkly.  Rep.  1;  Western 
Assur.  Co.  V.  Poole,  [1903]  1  K.  B.  376,  9 
Aspin.  390,  8  Com.  Cas.  108,  72  L.  J.  K.  B. 
195,  88  L.  T.  Rep.  N.  S.  362;  Pitman  v. 
Universal  Mar.  Ins.  Co.,  9  Q.  B.  D.  192,  4 
Aspin.  544,  51  L.  J.  Q.  B.  561,  46  L.  T.  Rep. 
N.  S.  863,  30  Wkly.  Rep.  906;  Mitchel  v.  Ede, 
11  A.  &  E.  888,  9  L.  J.  Q.  B.  187,  3  P.  &  D. 
513,  1  T.  R.  608,  1  Rev.  Rep.  318,  39  E.  C.  L. 
469 ;  Mellish  v.  Andrews,  15  East  13,  13  Rev. 
Rep.  351. 

92.  Peirce  v.  Ocean  Ins.  Co.,  18  Pick. 
(Mass.)  83,  29  Am.  Dec.  567;  Gracie  v.  New 
York  Ins.  Co.,  8  Johns.  (N.  Y.)  237;  Suydam 
V.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  138; 
Earl  V.  Shaw,  1  Johns.  Cas.  (N.  Y.)  313,  1 
Am.  Dec.  117;  Murray  v.  Pennsylvania  Ins. 
Co.,  17  Fed.  Cas.  No.  9,961,  2  Wash.  186; 
Aitchison  v.  Lohre,  4  App.  Cas.  755,  4  Aspin. 
168,  49  L.  J.  Q.  B.  123,  41  L.  T.  Rep.  N.  S. 
323,  28  Wkly.  Rep.  1 ;  Western  Assur.  Co.  v. 
Poole,  [1903]  1  K.  B.  376,  9  Aspin.  390,  8 
Com.  Cas.  108,  72  L.  J.  K.  B.  195,  88  L.  T. 
Rep.  N.  S.  362;  Pitman  v.  Universal  Mar. 
Ins.  Co.,  9  Q.  B.  D.  192,  4  Aspin.  544,  51  L.  J. 
Q.  B.  561,  46  L.  T.  Rep.  N.  S.  863,  30  Wkly. 
Rep.  906;  Mellish  v.  Andrews,  15  East  13,  13 
Rev.  Rep.  351;  Barker  v.  Blakes,  9  East  283, 
9  Rev.  Rep.  558. 

93.  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dec.  308;  Macy  v.  Whal- 
ing Ins.  Co.,  9  Mete.  (Mass.)  354;  Peirce  v. 
Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83,  29  Am. 
Dec.  569;  McConochie  v.  Sun  Mut.  Ins.  Co., 
26  N.  Y.  477;  Suydam  v.  Marine  Ins.  Co.,  1 
Johns.  (N.  Y.)  181,  3  Am.  Dec.  307;  Bell  v. 
Beveridge,  4  Dall.  (Pa.)  272,  1  L.  ed.  830; 
Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  (U.  S. ) 
604,  8  L.  ed.  243;  Insurance  Co.  of  North 
America  r.  Johnson,  70  Fed.  794,  17  C.  C.  A. 
416;  Copeland  v.  Phoenix  Ins.  Co.,  6  Fed.  Cas. 
No.  3,210,  1  Woolw.  278. 

Forms  of  notices  held  sufficient. —  "The 
brig  Gem  being  ashore  and  not  probable  that 
she  will  be  got  off,  I  hereby  abandon  said 
vessel  to  the  office  and  claim  a  total  loss,  as 
insured  by  policy  No.  16,677."  Reynolds  v. 
Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191,  192,  33 
Am.  Dec.  727.  The  assured  "having  received 
information  of  the  condemnation  of  "  the  ship 
"  at  Humboldt,  California,  hereby  abandons 
all  m  said  vessel  insured  by"  their  policy, 
"  and  claims  as  for  a  total  loss."  Heebner  v. 
Eagle  Ins.  Co.,  10  Gray  (Mass.)  131,  69  Am. 
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Dec.  308.  An  abandonment  which  states  that 
the  vessel  has  been  stranded  at  San  Francisco, 
and  is  so  much  injured  as  to  render  it  neces- 
sary to  place  her  on  shore,  and  that  she  can- 
not be  repaired  there,  is  sufficient.  Lincoln 
V.  Hope  Ins.  Co.,  8  Gray  (Mass.)  22.  A 
letter  of  abandonment  stating  as  the  cause  of 
loss  that  the  boat  "  had  been  nearly  destroyed 
by  the  late  disaster,"  the  cause  of  loss  being 
matter  of  public  notoriety.  Citizens'  Ins.  Co. 
v.  Glasgow,  9  Mo.  411.  A  letter  of  abandon- 
ment of  a  vessel  upon  the  ground  that,  in 
consequence  of  sea  perils,  "  being  found  irre- 
parable on  survey,  she  was  condemned  and 
sold,"  sufficiently  states  the  cause  of  aban- 
donment, if  the  vessel  was  so  much  damaged 
that  the  costs  of  repair  would  exceed  half  her 
value,  deducting  one-third  new  for  old.  Per- 
kins V.  Augusta  Ins.,  etc.,  Co.,  10  Gray  (Mass.) 
312,  71  Am.  Dec.  654.  Where  the  agent  who 
issued  the  policy  examined  the  wreck  at  the 
company's  expense,  and  forwarded  the  own- 
ers' statement  concerning  the  loss,  and  the 
owners  afterward  verified  formal  proofs  of 
loss  and  executed  an  assignment  to  the  com- 
pany of  their  interest  in  the  vessel,  all  of 
which  were  retained  by  the  company,  the 
abandonment  ajid  its  acceptance  were  held  to 
be  complete.  Singleton  v.  Phenix  Ins.  Co., 
132  N.  Y.  298,  30  N.  E.  839. 

Forms  held  insufficient. —  "I  observe  by 
the  Boston  newspaper  of  the  29th  January, 
that  the  ship  General  Smith,  insured  in  your 
office  .  .  .  was  driven  ashore  in  a  heavy  gale 
of  wind  the  6th  of  December,  and  by  a 
Charleston  paper  of  the  26th  of  January,  that 
on  the  13th  she  was  not  got  off.  In  so  dan- 
gerous a  situation  as  Helvoet  roads,  it  is  to 
be  feared  that  a  total  loss  has  ensued.  I 
therefore,  as  a  measure  of  precaution  for  both 
your  interest  and  my  own,  do  hereby  abandon 
to  you,  and  claim  a  total  loss."  Bosley  v. 
Chesapeake  Ins.  Co.,  3  Gill  &  J.  (Md.)  450, 
454,  22  Am.  Dec.  337.  A  notice  of  abandon- 
ment of  an  insured  cargo  stating  that  the 
vessel  put  into  an  immediate  port  in  distress, 
with  several  feet  of  water  in  her  hold,  and 
the  cargo  was  landed,  and  found  very  seri- 
ously damaged,  and  claiming  a  total  loss  is 
insufFicient  to  charge  the  insurers  with  a  total 
loss,  as  not  showing  that  the  cargo  was  dam- 
aged to  more  than  half  its  value.  McConochie 
1).  Sun  Mut.  Ins.  Co.,  26  N.  Y.  477.  Giving 
notice  of  loss,  neglecting  to  take  care  of  the 
property,  suffering  the  agents  of  the  under- 
writers to  take  measures  for  its  preservation, 
and  their  selling  the  property  by  the  assent 
of  the  insured  or  his  agent,  pursuant  to  a 
stipulation  in  the  policy  Avhich  provides  that 
in  case  of  loss  the  damaged  portion  shall  be 
separated  from  the  sound,  and  the  amount  of 
damage  ascertained  by  appraisal  or  sale  at 
auction,  the  underwriters  "  being  liable  for 
the  loss  on  the  damaged  portion  only,"  do 
not  amount  to  an  abandonment  and  an  ac- 
ceptance thereof,  making  the  underwriters 
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It  may  be  by  parol/'^  or  comniuuicated  bj  telegrapli.^^  The  word  "  abandon  "  is 
not  necessary.^*^  It  is  sufficient  if  it  gives  the  underwriter  information  of  the 
nature  of  tlie  loss^^  and  of  the  election  of  the  insured  to  abandon  all  his  rights  to 
the  property.^^    But  the  exact  fractional  interest  need  not  be  stated.^^ 

b.  Must  Be  Unequivocal.  The  intention  to  presently  abandon  must  be  explicit 
and  unconditional/  and  it  must  be  coupled  with  an  actual  abandonment  or 
relinquishment  of  claim  of  ownership.^ 

e.  Must  Assign  Grounds.  The  insured  must  assign  the  true  causes  for  the 
abandonment,^  and  the  cause  of  the  loss,"^  and  if  he  assign  an  insufficient  cause. 


liable  for  the  sum  insured  as  for  a  total  loss. 
Savage  r.  Corn  Exch.  F.,  etc.,  Ins.  Co.,  4 
Bosw.  (N.  Y.)  1  [affirmed  in  36  N.  Y.  655]. 

A  demand  of  payment  for  a  total  loss  has 
been  held  to  amount  to  an  abandonment. 
Cassedy  v.  Louisiana  State  Ins.  Co.,  6  Mart. 
N.  S.  (La.)  421.  Contra,  Parmeter  v.  Tod- 
hunter,  1  Campb.  541. 

The  collection  of  the  full  amount  at  which 
a  vessel  was  valued  in  a  policy  from  an  in- 
surance company,  on  account  of  injury  by 
collision,  does  not  import  an  abandonment  of 
the  vessel  by  the  owners  to  the  insurer,  where 
she  was  undervalued  in  the  policy,  and  the 
owners  refused  to  abandon.  The  St.  Johns, 
101  Fed.  469. 

Under  a  clause  requiring  a  notice  of  aban- 
donment to  be  in  writing,  and  sufficient  to 
vest  title  in  the  company,  a  telegram  inform- 
ing the  company  that  the  vessel  was  ashore 
at  a  given  point,  and  that  tlie  insured  aban- 
doned it  and  claimed  a  total  loss,  is  suffi- 
cient, as  no  deed  of  abandonment  is  necessary 
to  vest  the  title  in  the  insurer  under  marine 
law.  Richelieu,  etc.,  Nav.  Co.  v.  Thames,  etc., 
Mar.  Ins.  Co.,  72  Mich.  571,  40  N.  W.  758. 

There  is  a  waiver  of  the  right  to  object  to 
the  form  of  the  abandonment  where  it  con- 
tains an  offer  to  make  any  further  conveyance 
and  assurance  of  title,  and  is  absolutely  re- 
jected. Insurance  Co.  of  North  America  v. 
Johnson,  70  Fed.  794,  17  C.  C.  A.  416. 

94.  Alabama. — Fulton  Ins.  Co.  r.  Goodman, 
32  Ala.  108. 

Massachusetts. —  Sillowav  v.  Neptune  Ins. 
Co.,  12  Gray  73.  See  also  Macy  r.  Whaling 
Ins.  Co.,  9  Mete.  354;  Peirce  V.  Ocean  Ins.  Co., 
18  Pick.  83,  29  Am.  Dec.  567. 

New  York. —  McConochie  v.  Sun  Mut.  Ins. 
Co.,  26  N.  Y.  477. 

United  States. — Patapsco  Ins.  Co.  v.  South - 
gate,  5  Pet.  604,  8  L.  ed.  243:  Copeland  v. 
Phoenix  Ins.  Co.,  6  Fed.  Cas.  No.  3,210,  1 
Woolw.  278  [affirmed  in  9  Wall.  461,  19  L.  ed. 
739]. 

England. —  Read  v.  Bonham,  6  B.  &  B.  147, 
6  Moore  C.  P.  397,  23  Rev.  Rep.  587,  7  E.  C. 
L.  653. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1213. 
Parol    abandonment   must    be    express. — 
Parmeter  r.  Todhunter,  1  Campb.  541. 

95.  Richelieu,  etc.^  Nav.  Co,  v.  Thames, 
etc.,  Ins.  Co.,  72  Mich.  571,  40  N.  W.  758. 

The  telegraph  should  be  used  in  giving 
notice  of  abandonment,  where  it  is  in  general 
use.  Kaltenbach  v.  Mackenzie,  3  C.  P.  D.  467, 
4  Aspin.  39,  48  L.  J.  C.  P.  9,  39  L.  T.  Rep. 
N.  S.  2L5,  26  Wkly.  Rep.  844. 


96.  Parmeter  v.  Todhunter,  1  Campb.  541. 

97.  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dec.  308;  McConochie 
V.  Sun  Mut.  Ins.  Co.,  26  N.  Y.  477. 

98.  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dec.  308;  Macy  v. 
Whaling  Ins.  Co.,  9  Mete.  (Mass.)  354; 
Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.) 
307,  5  Am.  Dec.  339 ;  Insurance  Co.  of  North 
America  v.  Johnson,  70  Fed.  794,  17  C.  C.  A. 
410;  Currie  v.  Bombay  Native  Ins.  Co.,  L.  R. 
3  P.  C.  72,  39  L.  J.  P.  C.  1,  22  L.  T.  Rep. 
N.  S.  317,  6  Moore  P.  C.  N.  S.  302,  18  Wkly. 
Rep.  296,  17  Eng.  Reprint  740. 

99.  Insurance  Co.  of  North  America  v. 
Johnson,  70  Fed.  794,  17  C.  C.  A.  416. 

1.  Thomas  v.  Rockland  Ins.  Co.,  45  Me. 
116;  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.) 
83,  29  Am.  Dec.  567 ;  Bidwell  v.  Northwestern 
Ins.  Co.,  19  N.  Y.  179;  Suydam  v.  Marine 
Ins.  Co.,  1  Johns.  (N.  Y.)  181,  3  Am.  Dec. 
307 ;  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
(U.  S.)  604,  8  L.  ed.  243. 

"  Meant  to  abandon."  —  Where  insured 
wrote  to  the  underwriters  in  a  marine  policy 
a  letter  stating  that  "  he  meant  to  abandon 
for  a  loss,  it  was  held  that  he  thereby  suffi- 
ciently declared  his  election  to  do  so.  Bell  v. 
Beveridge,  4  Dall.  (Pa.)  272,  1  L.  ed.  830. 

2.  Where  the  owner,  after  the  stranding  of 
the  boat,  gave  defendant  notice  of  his  inten- 
tion to  abandon,  but  retained  control  thereof 
and  had  it  repaired,  and  thereafter  claimed 
and  used  the  boat  as  his  own,  it  was  held 
that  there  was  no  abandonment,  and  the 
owner  could  not  recover  as  for  a  total  loss. 
Louisville  Underwriters  i;.  Pence,  93  Ky.  96, 
19  S.  W.  10,  14  Ky.  L.  Rep.  21,  40  Am.  St. 
Rep.  176.  See  also  Sherlock  v.  Globe  Ins. 
Co.,  7  Ohio  Dec.  (Reprint)  17,  1  Cine.  L.  Bui. 
26. 

3.  Macy   r.    Whaling   Ins.    Co.,    9  Mete. 

(Mass.)  354;  Peirce  v.  Ocean  Ins.  Co.,  18 
Pick.  (Mass.)  83,  29  Am.  Dec.  567;  Mc- 
Conochie V.  Sun  Mut.  Ins.  Co.,  26  N.  Y.  477; 
Dickey  v.  New  York  Ins.  Co.,  4  Cow.  (N.  Y.) 
222  [affirmed  in  3  Wend.  658,  20  Am.  Dec. 
763]  ;  Suydam  v.  Marine  Ins.  Co.,  1  Johns. 

(N.  Y.)  181,  3  Am.  Dec.  307. 

Additional  causes  need  not  be  communi- 
cated to  the  underwriters,  although  known  to 
the  insured.  Dederer  v.  Delaware  Ins.  Co., 
7  Fed.  Cas.  No.  3,733,  2  Wash.  61;  King  v. 
Delaware  Ins.  Co.,  14  Fed.  Cas.  No.  7,788,  2 
Wash.  300  [affirmed  in  6  Cranch  71,  3  L.  ed. 
155]. 

4.  Bullard  v.  Roger  Williams  Ins.  Co.,  3 
Fed.  Cas.  No.  2,122,  1  Curt.  148.  Compare 
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or  causes  which  do  not  in  fact  exist,  he  cannot  avail  hnnself  of  the  abandonment 
in  suing  for  a  total  loss.^  The  grounds  for  the  abandonment  must  be  stated  witli 
such  particularity  as  to  enable  the  underwriter  to  determine  whether  he  is  bound 
to  accept  the  offer  or  not.® 

4.  Right  Dependent  on  Existing  Facts.  The  general  rule  is  that  the  right  of 
the  insured  to  abandon  depends  upon  the  actual  state  of  fact  at  the  time  the 
notice  of  abandonment  is  given  J  In  New  York  it  has  been  held  that  the  insured 
may  abandon  if  the  state  of  his  intelligence  regarding  the  loss  is  such  that  he 
would  have  been  entitled  to  abandon.^ 

5.  Must  Cover  Whole  Interest.  The  abandonment  must  be  entire  and  cover 
the  whole  interest  insured,^  but  if  only  a  part  of  the  insured's  interest  is  covered 
he  need  only  abandon  that  part.-^° 

6.  When  Right  Becomes  Fixed  —  a.  In  the  United  States.  The  American  rule 
is  that  the  rights  of  the  parties  become  fixed  at  the  time  of  the  abandonment,  and 
the  right  of  the  insured  to  recover  for  a  constructive  total  loss  is  not  altered  by 
any  change  in  the  nature  or  extent  of  the  loss." 


Tliwing  v.  Washington  Ins.  Co.,  10  Gray 
(Mass.)  443. 

5.  Dickey  f.  New  York  Ins.  Co.,  3  Wend. 
(N.  Y.)  658,  20  Am.  Dec.  763  [affirming  4 
Cow.  222] ;  Suydam  v.  Marine  Ins.  Co.,  1 
Johns.  (N.  Y.)  181,  3  Am.  Dec.  307;  King  v. 
Delaware  Ins.  Co.,  14  Fed.  Cas.  No.  7,788,  2 
Wash.  300  [affirmed  in  6  Cranch  71,  3  L.  ed. 
155]. 

6.  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.) 
83,  29  Am.  Dec.  567 ;  McConochie  v.  Sun  Mut. 
Ins.  Co.,  26  N.  Y.  477;  Suydam  v.  Marine 
Ins.  Co.,  1  Johns.  (N.  Y.)  181,  3  Am.  Dec. 
307. 

7.  Connecticut. —  King  i\  Middletown  Ins. 
Co.,  1  Conn.  184. 

Illinois. —  Norton  v.  Lexington  F.,  etc.,  Ins. 
Co.,  16  111.  235. 

Louisiana. —  Marks  v.  Nashville  M.  &  F. 
Ins.  Co.,  6  La.  Ann.  126. 

Maine. —  Fuller  v.  Kennebec  Mut.  Ins.  Co., 
31  Me.  325. 

Massachusetts. —  Snow  v.  Union  Mut.  Mar. 
Ins.  Co.,  119  Mass.  592,  20  Am.  Eep.  349; 
Greene  v.  Pacific  Mut.  Ins.  Co.,  9  Allen  217; 
Hall  V.  Franklin  Ins.  Co.,  9  Pick.  466 ;  Robin- 
son V.  Jones,  8  Mass.  536,  5  Am.  Dec.  114; 
Dorr  V.  Union  Ins.  Co.,  8  Mass.  502;  Lee  v. 
Boardman,  3  Mass.  238,  3  Am.  Dec.  134; 
Oliver  v.  Newburyport  Ins.  Co.,  3  Mass.  37, 

3  Am.  Dec.  77.  Compare  Dorr  v.  New  Eng- 
land Mar.  Ins.  Co.,  4  Mass.  221. 

Neio  York. —  Buffalo  City  Bank  v.  North- 
western Ins.  Co.,  30  N.  Y.  251;  Saurez  v. 
Sun  Mut.  Ins.  Co.,  2  Sandf.  482;  Pezant  v. 
National  Ins.  Co.,  15  Wend.  453:  Dickey  v. 
American  Ins.  Co.,  3  Wend.  658,  20  Am.  Dec. 
763;  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  63,  15 
Am.  Dec.  431;  Dickey  v.  New  York  Ins.  Co., 

4  Cow.  222  [affirmed  in  3  Wend.  658,  20  Am. 
Dec.  763];  Earl  v.  Shaw,  1  Johns.  Cas.  313, 
1  Am.  Dec.  117;  Hallett  v.  Peyton,  1  Cai. 
Cas.  28;  Church  v.  Bedient,  1  Cai.  Cas.  21; 
Radclifi-  V.  Coster,  Hoffm.  98. 

Pennsylvania. — Adams  v.  Delaware  Ins.  Co., 
3  Binn.  287;  Parker  v.  Towers,  2  Browne  80. 

United  States. —  Bradlie  v.  Maryland  Ins. 
Co.,  12  Pet.  378,  9  L.  ed.  1123;  Olivera  v. 
Union  Ins.  Co.,  3  Wheat.  183,  4  L.  ed.  365; 
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Alexander  v.  Baltimore  Ins.  Co.,  4  Cranch  370, 
2  L.  ed.  650;  Marshall  v.  Delaware  Ins.  Co., 
4  Cranch  202,  2  L.  ed.  596  [affirming  16  Fed. 
Cas.  No.  9,127,  2  Wash.  54] ;  Rhinelander  v. 
Pennsylvania  Ins.  Co.,  4  Cranch  29,  2  L.  ed. 
540;  Humphreys  v.  Lnion  Ins.  Co.,  12  Fed. 
Cas.  No.  6,871,  3  x>iason  429;  Peele  v.  Mer- 
chants' Ins.  Co.,  19  Fed.  Cas.  No.  10,905,  3 
Mason  27 ;  Queen  v.  Union  Ins.  Co.,  20  Fed. 
Cas.  No.  11,505,  2  Wash.  331. 

England. —  Naylor  v.  Taylor,  9  B.  &  C.  718, 
17  E.  C.  L.  321,  M.  &  M.  205,  22  E.  C.  L.  509, 
4  M.  &  R.  526,  31  Rev.  Rep.  731;  Bainbridge 
V.  Nielson,  1  Campb.  237,  10  East  329,  10 
Rev.  Rep.  316. 

Canada. —  King  v.  W^estern  Assur.  Co.,  7 
U.  C.  C.  P.  300. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1192 
et  seq. 

8.  Livingston  v.  Hastie,  3  Johns.  Cas. 
(N.  Y.)  293;  Murray  v.  United  Ins.  Co.,  2 
Johns.  Cas.  (N.  Y.)  263;  Mumford  i;.  Church, 
1  Johns.  Cas.  (N.  Y.)  147. 

9.  Bidwell  v.  Northwestern  Ins.  Co.,  19 
N.  Y.  179;  The  Manitoba,  30  Fed.  129. 

Provision  in  policy  for  assignment  of  in- 
terest.—  Wliere  a  policy  contained  the  fol- 
lowing clause,  "And  in  all  cases  of  abandon- 
ment, the  assured  shall  assign,  transfer,  and 
set  over  to  said  insurance  company  all  their 
interest  in  and  to  the  said  steamboat,  and 
every  part  thereof,  free  of  all  claims  and 
charges  whatsoever,"  and  only  three  fourths 
of  the  agreed  value  of  the  steamboat  was  in- 
sured, it  was  held  that  this  clause  had  no 
more  extensive  meaning  than  the  technical 
term  "  abandonment,"  as  settled  by  the  courts, 
and  that  the  owners  still  held  an  interest  of 
one  fourth  in  the  boat.  Cincinnati  Ins.  Co. 
t:  Duffield,  6  Ohio  St.  200,  67  Am.  Dec. 
339. 

10.  Coolidge  v.  Gloucester  Mar.  Ins.  Co., 
15  Mass.  341;  Harvey  v.  Detroit  F.  &  M.  Ins. 
Co.,  120  Mich.  601,  79  N.  W.  898;  Allegheny 
Ins.  Co.  V.  Ransom,  69  Pa.  St.  496;  The 
Manitoba,  30  Fed.  129. 

11.  Maine. —  Fuller  v.  Kennebec  Mut.  Ins. 
Co.,  31  Me.  325. 

Massachusetts. —  Lovering     v.  Mercantile 
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b.  In  England  and  Canada.  In  England  and  Canada  tlie  loss  must  continue 
to  be  constructively  total  until  the  commencement  of  the  action  in  order  to 
entitle  the  insured  to  recover  for  a  total  loss.^^ 

7.  By  Whom  Made  —  a.  In  General.  The  abandonment  need  not  necessarily 
be  made  by  the  insured  but  may  be  made  by  an  authorized  agent/^  and  an  agent 
havino-  authority  to  insure  h?^^  prima  facie  an  authority  to  abandon.^^  It  is 
requisite  that  the  person  who  assumes  to  make  the  abandonment  has  the  power 
to  make  a  legal  transfer  of  the  property  abandoned.^^  An  equitable  owner  or 
pledgee  cannot  abandon.  An  abandonment  by  one  part-ow^ner  of  his  interest 
does  not  affect  the  interests  of  the  other  owners,^^  but  one  jointly  interested  in 
the  property  with  others  may  abandon  for  all.^^ 

b.  Effect  of  Mortgage.  If  the  insured  has  mortgaged  his  vessel,  thereby 
depriving  himself  of  the  power  of  conveying  absolute  title,  he  cannot  abandon 
without 'the  consent  of  the  mortgagee.^  A  mortgagee  cannot  give  notice  of 
abandonment  where  he  is  not  the  party  insured,  but  if  he  insures  his  interest  as 
mortgagee  he  can  abandon.^^ 


Mar.  Ins.  Co.,  12  Pick.  348;  Coolidge  v. 
Gloucester  Mar.  Ins.  Co.,  15  Mass.  341 ;  Wood 
V.  Lincoln,  etc.,  Ins.  Co.,  6  Mass.  479,  4  Am. 
Dec.  1G3;  Munson  v.  New  England  Mar.  Ins. 
Co.,  4  Mass.  88;  Lee  v.  Boardman,  3  Mass. 
238,  3  Am.  Dec.  134. 

:New  York. —  Buffalo  City  Bank  v.  North- 
western Ins.  Co.,  30  N.  Y.  251;  Jumel  v. 
Marine  Ins.  Co.,  7  Johns.  412,  5  Am.  Dec. 
283;  Bordes  v.  Hallet,  1  Cai.  444;  Slocum  v. 
United  Ins.  Co.,  1  Johns.  Cas.  151. 

Pennsylvania. —  Delaware  Ins.  Co.  v.  Win- 
ter, 38  Pa.  St.  176. 

United  States. —  Orient  Mut.  Ins.  Co.  v. 
Adams,  123  U.  S.  67,  8  S.  Ct.  68,  31  L.  ed. 
63;  Bradlie  V.  Maryland  Ins.  Co.,  12  Pet. 
378,  9  L.  ed.  1123;  Copeland  v.  Phoenix  Ins. 
Co.,  6  Fed.  Cas.  No.  3,210,  1  Woolw.  278. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1192 
et  seq. 

Foreclosure  of  mortgage  not  a  waiver  of 
abandonment. —  Where  the  mortgagor  of  an 
insured  vessel  made  a  valid  offer  of  abandon- 
ment on  account  of  a  constructive  total  loss, 
which  was  ratified  and  assented  to  by  the 
mortgagee,  and  the  vessel  was  afterward  re- 
paired by  the  underwriters,  who  gave  notice 
to  the  assured  that  they  would  be  no  longer 
responsible  for  her,  it  was  held  that  a  subse- 
quent sale  of  the  boat  by  the  mortgagee  under 
his  mortgage  did  not  operate  as  a  waiver  of 
the  abandonment  so  far  as  the  mortgagor  was 
concerned.  Fulton  Ins.  Co.  v.  Goodman,  32 
Ala.  108. 

12.  Ruys  i\  Royal  Exch.  Assur.  Corp., 
[1897]  2  Q.  B.  135,  8  Aspin.  294,  66  L.  J. 
Q.  B.  534,  77  L.  T.  Rep.  N.  S.  23;  Dean  v. 
Hornby,  2  C.  L.  R.  1519.  3  E.  &  B.  180,  18 
Jur.  623,  23  L.  J.  Q.  B.  129,  2  Wkly.  Rep.  156, 
77  E.  C.  L.  180;  Blairmore  Co.  v.  Macredie, 
24  Ct.  of  Sess.  Cas.  893 ;  Patterson  v.  Ritchie, 
4  M.  &  S.  393,  16  Rev.  Rep.  498;  Falkner 
V.  Ritchie,  2  M.  &  S.  290,  15  Rev.  Rep.  253; 
Providence  Washington  Ins.  Co.  v.  Corbett,  9 
Can.  Sup.  Ct.  256;  O'Leary  v.  Pelican  Ins. 
Co.,  29  N.  Brunsw,  510;  Kenny  v.  Halifax 
Mar.  Ins.  Co.,  3  Nova  Scotia  141. 

As  to  law  of  Scotland  see  Shepherd  v.  Hen- 
derson, 7  App.  Cas.  49,  9  Ct.  of  Sess.  Cas.  1. 


13.  Peirce  v.   Ocean   Ins.   Co.,   18  Pick. 

(Mass.)  83,  29  Am.  Dec.  567;  Parker  f. 
Towers,  2  Browne  (Pa.)  80. 

14.  Cassedy  v.  Louisiana  State  Ins.  Co.,  6 
Mart.  N.  S.  (La.)  421;  Reynolds  v.  Ocean 
Ins.  Co.,  22  Pick.  (Mass.)  191,  33  Am.  Dec. 
727;  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch 
(U.  S.)  268,  3  L.  ed.  220;  Merchants  Mar. 
Ins.  Co.  V.  Barss,  15  Can.  Sup.  Ct.  185  [af- 
firming 26  N.  Brunsw.  339]. 

15.  Gordon  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  249;  Murray  V.  Great 
Western  Ins.  Co.,  72  Hun  (N.  Y.)  282,  25 
N.  Y.  Suppl.  414  [affirmed  in  147  N.  Y.  711, 
42  N.  E.  724] ;  Jardine  v.  Leathley,  3  B.  &  S. 
700,  9  Jur.  N.  S.  1035,  32  L.  J.  Q.  B.  132,  7 
L.  T.  Rep.  N.  S.  7»3,  11  Wkly.  Rep.  432,  113 
E.  C.  L.  699. 

16.  Millidge  v.  Stymest,  11  N.  Brunsw. 
164. 

17.  Jardine  v.  Leathley,  3  B.  &  S.  700,  9 
Jur.  N.  S.  1035,  32  L.  J.  Q.  B.  132,  7  L.  T. 
Rep.  N.  S.  783,  11  Wkly.  Rep.  432,  113  E.  C. 
L.  699. 

18.  Kirby  v.  Thames,  etc.,  Ins.  Co.,  27  Fed. 
221. 

19.  Hunt  V.  Royal  Exch.  Assur.  Co.,  5  M.  & 
S.  47,  17  Rev.  Rep.  364. 

20.  Fulton  Ins.  Co.  v.  Goodman,  32  Ala. 
108;  Bidwell  v.  Northwestern  Ins.  Co.,  19 
N.  Y.  179.  See  also  Murray  v.  Great  West- 
ern Ins.  Co.,  72  Hun  (N.  Y.)  282,  25  N.  Y. 
Suppl.  414  [affirmed  in  147  N.  Y.  711,  42 
N.  E.  724]. 

Mortgagee  president  of  corporation  owning 
vessel. —  Where  a  stranded  vessel  owned  by  a 
corporation  was  abandoned  to  ^  the  under- 
writers by  an  instrument  in  writing,  signed 
by  the  president  of  the  corporation,  who,  at 
the  same  time,  held  a  mortgage  upon  her  in 
his  individual  capacity,  it  was  held  that,  as 
he  would  be  estopped  to  set  up  the  mortgage 
against  the  underwriters,  the  abandonment 
conveyed  to  and  vested  in  them  an  unencum- 
bered and  perfect  title  to  the  subject  aban- 
doned. Northwestern  Transp.  Co.  v.  Con- 
tinental Ins.  Co.,  24  Fed.  171. 

21.  Anchor  Mar.  Ins.  Co.  v.  Keith,  9  Can. 
Sup.  Ct.  483. 
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8.  To  Whom  Made.  The  abandonment  may  "be  made  to  an  agent  of  the 
underwriter.^^ 

9.  Time  of  Making.  The  general  rule  is  that  the  insured  must  abandon 
within  a  reasonable  time  after  receiving  information  from  which  it  is  apparent 
that  a  loss  has  occurred  which  entitles  him  to  abandon.^^  If  from  information 
iirst  received  the  character  of  the  loss  is  not  made  to  clearly  appear,  tlie  insured 
has  a  reasonable  time  to  ascertain  its  real  nature.^^  What  is  a  reasonable  time 
depends  on  the  facts  and  circumstances  in  each  case.^^  After  the  property  passes 
beyond  the  control  of  the  insured,  as  from  an  unjustifiable  sale,  an  abandonment 
is  too  late.^^  Some  cases  have  held  that  the  right  to  abandon  continues  so  long  as 
the  loss  continues  total,^^  or  the  delay  is  not  prejudicial  to  the  underwriter.-^  In 


22.  Fosdick  v.  Norwich  Mar.  Ins.  Co.,  3 
Day  (Conn.)  108. 

23.  Louisiana. —  Mellon  v.  Louisiana  State 
Ins.  Co.,  5  Mart.  N.  S.  563. 

Massachusetts. —  Taber  v.  China  Mut.  Ins. 
Co.,  131  Mass.  239;  Smith  v.  Newburyport 
Mar.  Ins.  Co.,  4  Mass.  668 ;  Dorr  v.  New  Eng- 
land Mar.  Ins.  Co.,  4  Mass.  221 ;  Livermore  v. 
Newburyport  Mar.  Ins.  Co.,  1  Mass.  264. 

Michigan. —  Harvey  v.  Detroit  F.  &  M.  Ins. 
Co.,  120  Mich.  601,  79  N.  W.  898. 

ISfetv  York. —  Murray  v.  Great  Western  Ins. 
Co.,  72  Hun  282,  25  N.  Y.  Suppl.  414  [affirmed 
in  147  N.  Y.  711,  42  N.  E.  724]. 

Pennsylvania. —  Fuller  v.  MeCall,  1  Yeates 
464,  1  Am.  Dec.  312,  2  Dall.  219,  1  L.  ed.  356; 
Bell  V.  Beveridge,  4  Dall.  272,  1  L.  ed.  830; 
Parker  v.  Towers,  2  Browne  appendix  80. 

South  Carolina. —  Teasdale  v.  Charleston 
Ins.  Co.,  2  Brev.  190,  3  Am.  Dec.  705. 

United  States. —  Livingston  v.  Maryland 
Ins.  Co.,  6  Cranch  274,  3  L.  ed.  222;  Chesa- 
peake Ins.  Co.  V.  Stark,  6  Cranch  268,  3  L.  ed. 
220;  Hurtin  v.  tnoenix  Ins.  Co.,  12  Fed.  Cas. 
No.  6,941,  1  Wash.  400. 

England. —  Shepherd  v.  Henderson,  7  App. 
Cas.  49,  9  Ct.  of  Sess.  Cas.  1 ;  Currie  v.  Bom- 
bay Native  Ins.  Co.,  L.  R.  3  P.  C.  72,  39  L.  J. 
P.  C.  1,  22  L.  T.  Rep.  N.  S.  317,  6  Moore 
P.  C.  N.  S.  302,  18  Wkly.  Rep.  296,  17  Eng. 
Reprint  740;  Mitchel  v.  Ede,  11  A.  &  E.  888, 
9  L.  J.  Q.  B.  187,  3  P.  &  D.  513,  1  T.  R.  608, 
1  Rev.  Rep.  318,  39  E.  C.  L.  469;  Roux  v. 
Salvador,  3  Ring.  N.  Cas.  266,  2  Hodges  209, 
7  L.  J.  Exch.  328,  32  E.  C.  L.  130;  Kelly  v. 
Walton,  2  Campb.  155;  Anderson  v.  Royal 
Exch.  Assur.  Co.,  7  East  38,  3  Smith  K.  B. 
48,  8  Rev.  Rep.  589;  Abel  v.  Potts,  3  Esp. 
242,  6  Rev.  Rep.  826;  Hunt  v.  Royal  Exch. 
Assur.  Co.,  5  M.  &  S.  47,  17  Rev.  Rep.  264. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1212. 

24.  Revnolds  v.  Ocean  Ins.  Co.,  22  Pick. 
(Mass.)  191,  33  Am.  Dec.  727;  Duncan  v. 
Koch,  8  Fed.  Cas.  No.  4,136,  Wall.  Sr.  33; 
Browning  v.  Provincial  Ins.  Co.,  L.  R.  5  P.  C. 
263,  2  Aspin.  35,  28  L.  T.  Rep.  N.  S.  853,  21 
Wkly.  Rep.  587;  Kaltenbach  v.  Mackenzie,  3 
C.  P.  D.  467,  4  Aspin.  39,  48  L.  J.  C.  P.  9,  39 
L.  T.  Rep.  N.  S.  215,  26  Wkly.  Rep.  844;  King 
V.  Walker,  3  H.  &  C.  209,  11  Jur.  N.  S.  43, 
33  L.  J.  Exch.  325,  13  Wkly.  Rep.  232;  Ger- 
non  V.  Royal  Exch.  Assur.  Co.,  Holt  N.  P.  49, 
3  E.  C.  L.  29,  2  Marsh.  88,  1  E.  C.  L.  664,  6 
Taunt.  383,  16  Rev.  Rep.  630;  Driscoll  v.  Mill- 
ville  Mar.  Ins.  Co.,  23  N.  Brunsw.  160. 

When  a  loss  is  well  authenticated  or  well 
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known,  abandonment  should  be  at  once  ten- 
dered. If  it  is  not  certainly  known,  but  from 
strong  evidence  is  fully  believed,  and  the  as- 
sured suspends  his  option  with  a  view  to  avail 
himself  of  some  favorable  contingency,  this 
might  turn  the  property  on  him  at  its  full  or 
supposed  value.  But  such  intent  must  be  cer- 
tainly and  clearly  proved,  not  inferred  from 
slight  circumstances,  or  from  the  probability 
that  such  would  naturally  be  a  motive  with 
the  assured  for  delaying  an  abandonment. 
Duncan  v.  Koch,  8  Fed.  Cas.  No.  4,130,  Wall. 
Sr.  33. 

25.  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch 
(U.  S.)  268,  3  L.  ed.  220;  Shepherd  v.  Hen- 
derson, 7  App.  Cas.  49,  9  Ct.  of  Sess.  Cas.  1 ; 
Currie  v.  Bombay  Native  Ins.  Co.,  L.  R.  3 
P.  C.  72,  39  L.  J.  P.  C.  1,  22  L.  T.  Rep.  N.  S. 
317,  6  Moore  P.  C.  N.  S.  302,  18  Wkly.  Rep. 
296,  17  Wkly.  Rep.  740. 

Abandonment  held  to  be  in  time  when  made 
within  the  following  periods  after  knowledge 
of  loss :    Seven  days.   Kemp  v.  Hallidav,  L.  R. 

1  Q.  B.  520,  6  B.  &  S.  723,  12  Jur.  N.\S.  582, 
35  L.  J.  Q.  B.  156,  14  L.  T.  Rep.  N.  S.  762,  14 
Wkly.  Rep.  697,  118  E.  C.  L.  723.  Ten  days. 
Read  v.  Bonham,  3  B.  &  B.  147,  6  Moore  C.  P. 
397,  23  Rev.  Rep.  587,  7  E.  C.  L.  653.  Three 
weeks.  Murray  v.  Great  Western  Ins.  Co.,  72 
Hun  (N.  Y.)  282,  25  N.  Y.  Suppl.  414  [af- 
firmed in  147  N.  Y.  711,  42  N.  E.  724]  ;  Gard- 
ner V.  Columbian  Ins,  Co.,  9  Fed.  Cas.  No. 
5,225,  2  Cranch  C.  C.  550. 

Abandonments  held  not  to  be  in  time  when 
made  within  the  following  periods:  Five 
days.  Hunt  v.  Royal  Exch.  Assur.  Co.,  5 
M.  &  S.  47,  17  Rev.  Rep.  264.  Twenty-two 
days.  Aldridge  v.  Bell,  1  Stark.  498,  18  Rev. 
Rep.  814,  2  E.  C.  L.  190.  Forty- five  days. 
Smith  V.  Newburyport  Mar.  Ins.  Co.,  4  Mass. 
668.  Two  months.  Taber  v.  China  Mut.  Ins. 
Co.,  131  Mass.  239;  Martin  v.  Granger,  8 
L.  T.  Rep.  N.  S.  796.  Three  months.  Savage 
V.  Pleasants,  5  Binn.  (Pa.)  403,  6  Am.  Dec. 
424. 

26.  Standard  Mar.  Ins.  Co.  v.  Nome  Beach 
Lighterage,  etc.,  Co.,  133  Fed.  636,  67  C.  C.  A. 
602. 

27.  Suydam  v.  Marine  Ins.  Co.,  1  Johns. 
(N.  Y.)  181,  3  Am.  Dec.  307;  Steinbach  v. 
Columbian  Ins.  Co.,  2  Cai.  (N.  Y.)  129  [af- 
firmed in  2  Cai.  Cas.  158]  ;  Roget  v.  Thurston, 

2  Johns.  Cas.  (N.  Y.)  248.  See  also  Earl  v. 
Shaw,  1  Johns.  Cas.  (N.  Y.)  313,  1  Am.  Dec. 
117. 

28.  Young  V.  Union  Ins.  Co.,  24  Fed.  279. 
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other  jurisdictions  it  seems  that  an  abandonment  is  requisite  immediately  upon 
acquiring  information  of  the  loss.^^ 

10.  Relation  Back.  The  abandonment  when  made  relates  back  to  the  time 
of  the  loss,^  and  if  effectual  the  title  of  the  underwriters  becomes  vested  as  of 
that  date  and  they  are  responsible  for  the  reasonable  expenses  incurred  by  the 
master  after  that  date  in  an  attempt  to  save  the  vessel.^^  The  captain  or  master 
continues  tlie  agent  of  the  insured  until  abandonment,^"^  but  after  abandonment 
the  master  and  owner  become  the  agents  of  the  underwriters.^^ 

11.  Continuance.  An  abandonment  duly  made  is  considered  as  continuing, 
although  the  underwriter  refuse  to  accept  it.^^ 

12.  '  Nature  of  Insured's  Information.  The  intelligence  which  authorizes  the 
insured  to  abandon  need  not  be  direct  or  positive  information.^^  The  protest  of 
the  master,^^  a  newspaper  report,^^  the  report  of  a  pilot,^^  or  a  letter  from  an  official 
or  an  agent  is  sufficient.  The  information  must  be  of  such  facts  and  circum- 
stances as  render  it  highly  probable  that  a  constructive  total  loss  has  occurred,^® 
and  facts  sufficient  to  constitute  a  total  loss  must  exist,^^  but  the  facts  and  the 
information  need  not  be  the  same.^^ 

13.  Waiver.  The  underwriter  may  by  his  acts  or  conduct  waive  the  require- 
ment of  an  abandonment  and  become  liable  to  pay  a  total  loss  without  formal 
notice.'*^ 


Contra,  Taber  v.  China  Mut.  Ins.  Co.,  131 
Mass.  239. 

29.  Krumbhaar  v.  Marine  Ins.  Co.,  1  Serg. 
&  R.  (Pa.)  281. 

In  case  of  capture  the  time  for  abandon- 
ment is  enlarged.  Brown  v.  Phoenix  Ins.  Co., 
4  Binn.  (Pa.)  445. 

Pestilence  excuses  the  insured  from  making 
an  abandonment  immediately  after  knowledge 
of  the  ship's  loss.  McCalmont  v.  Murgatroyd, 
3  Yeates  (Pa.)  27. 

Some  early  English  cases  held  immediate 
notice  necessary  but  that  is  not  the  law 
in  England  now.  Rankin  r.  Potter,  L.  R.  6 
H.  L.  83,  2  Aspin.  65,  42  L.  J.  C.  P.  169,  29 
L.  T.  Rep.  N.  S.  142,  22  Wkly.  Rep.  1. 

30.  Graham  v.  Ledda,  17  La.  Ann.  45; 
Clamageran  v.  Bank,  6  Mart.  N.  S.  (La.)  551; 
Snow  V.  Union  Mut.  Mar.  Ins.  Co.,  119  Mass. 
592,  20  Am.  Rep.  349;  Sun  Mut.  Ins.  Co.  v. 
Hall,  104  Mass.  507;  Smith  v.  Manufacturers' 
Ins.  Co.,  7  Mete.  (Mass.)  448;  Dickey  v. 
American  Ins.  Co.,  3  Wend.  (N.  Y.)  658,  20 
Am,  Dec.  763;  Clarkson  v.  Phoenix  Ins.  Co., 
9  Johns.  (N.  Y.)  1;  Bradlie  v.  Maryland  Ins. 
Co.,  12  Pet.  (U.  S.)  378,  9  L.  ed.  1123;  Gil- 
christ V.  Chicago  Ins.  Co.,  104  Fed.  566,  44 
C.  C.  A.  43;  The  Manitoba,  30  Fed.  129; 
Dederer  v.  Delaware  Ins.  Co.,  7  Fed.  Cas.  No. 
3,733,  2  Wash.  61. 

31.  Gilchrist  v.  Chicago  Ins.  Co.,  104  Fed. 
566,  44  C.  C.  A.  43. 

The  owners  do  not  acquire  a  lien  for  salv- 
age services  rendered  by  them  prior  to  aban- 
donment in  attempting  to  save  the  property. 
The  Manitoba,  30  Fed.  129. 

32.  Dederer  v.  Delaware  Ins.  Co.,  7  Fed. 
Cas.  No.  3,733,  2  Wash.  61. 

33.  Lee  v.  Boardman,  3  Mass.  238,  3  Am. 
Dec.  134;  Curcier  v.  Philadelphia  Ins.  Co.,  5 
Serg.  &  R.  (Pa.)  113;  Chesapeake  Ins.  Co.  v. 
Stark,  6  Cranch  (U.  S.)  268,  3  L.  ed.  220. 

34.  The  Sarah  Ann,  21  Fed.  Cas.  No. 
12,342,  2  Sumn.  206. 


A  clause  that  "insured  shall  not  abandon 
until  6o  days  after  notice  of  his  intention  so 

to  do  "  means  that  a  notice  of  abandonment 
shall  not,  in  point  of  law,  be  obngatory  until 
expiration  of  sixty  days.  And  a  notice  of 
abandonment  constitutes  a  continuing  notice 
and  operates  as  an  abandonment  at  end  of 
sixty  days.  Columbian  Ins.  Co.  v.  Catlett, 
12  Wheat.  (U.  S.)  383,  6  L.  ed.  664. 

35.  Lovering  v.  Mercantile  Mar.  Ins.  Co., 
12  Pick.  (Mass.)  348;  McConochie  v.  Sun 
Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.)  99  [reversed 
on  other  grounds  in  26  N.  Y.  477]  ;  Bain- 
bridge  i\  Neilson,  1  Campb.  237,  10  East  329, 
10  Rev.  Rep.  316. 

36.  Lovering  r.  Mercantile  Ins.  Co.,  12 
Pick.  (Mass.)  348. 

37.  Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill 
&  J.  (Md.)  450,  22  Am.  Dec.  337. 

38.  Munson  v.  New  England  Mar.  Ins.  Co., 

4  Mass.  88. 

39.  Lovering  v.  Mercantile  Mar.  Ins.  Co., 
12  Pick.  (Mass.)  348. 

40.  McConochie  v.  Sun  Mut.  Ins.  Co.,  3 
Bosw.  (N.  Y. )  99  [reversed  on  other  grounds 
in  26  N.  Y.  477].  See  also  Bosley  v.  Chesa- 
peake Ins.  Co.,  3  Gill  &  J.  (Md.)  450,  22 
Am.  Dec.  337. 

41.  Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill 
&  J.  (Md.)  450,  22  Am.  Dec.  337;  Child  v. 
Sun  Mut.  Ins.  Co.,  2  Sandf.  (N.  Y.)  76;  Rad- 
cliff  V.  Coster,  Hoffm.  (N.  Y.)  98. 

Proof  of  the  facts  constituting  the  grounds 
for  abandonment  need  not  be  such  as  would 
be  required  to  sustain  an  action,  but  only 
such  as  are  usually  produced  to  underwriters 
as  preliminary  proof  of  loss.  Lovering  f. 
Mercantile  Mar.  Ins.  Co.,  12  Pick.  (Mass.) 
348. 

42.  Radcliff  v.  Coster,  Hoffm.  (N.  Y.)  98. 

43.  McLellan  v.  Maine  F.  &  M.  Ins.  Co.,  12 
Mass.  246;  Curcier  v.  Philadelphia  Ins.  Co., 

5  Serg.  &  R.  (Pa.)  113;  Force  v.  Providence 
Washington  Ins.  Co.,  35  Fed.  767. 
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14.  Revocation  —  a.  In  General.    There  is  a  revocation  of  an  abandonment 

where  the  insured  retakes  possession  of  the  insured  property  and  puts  the  samo 
to  his  own  nse,^'^  and  it  is  immaterial  whether  he  intends  to  revoke  the  abandon- 
ment by  so  doing. Tliere  is  no  revocation  where  the  insured  or  his  agents  con- 
tinue in  control  of  the  property  for  the  purpose  of  preserving  it  and  acting  for 
the  best  interests  of  all  concerned.^^  JSTor  is  a  refusal  to  execute  a  conveyance  of 
the  property  a  revocation.*^ 

b.  Repurchase  at  Master's  Sale.  A  repurchase  by  the  original  owner  under 
a  'bona  fide  and  justifiable  sale  by  the  master  will  revoke  an  abandonment  made 
prior  thereto.*^  And  a  purchase  by  the  master  at  such  sale  accrues  to  the  owner, 
provided  he  chooses  to  accept  the  benefit  of  such  purchase,  in  wliich  event  it  has 
the  same  effect  as  a  direct  purchase  by  him.*^ 

15.  Acceptance  —  a.  In  General.  An  acceptance  of  an  abandonment  estops 
the  underwriter  from  relying  upon  any  insufficiency  in  the  form,  time,  or  right 
of  abandonment,^  and  is  irrevocable  without  the  assent  of  the  insured.^^  It  need 
not  be  in  express  words  but  may  be  shown  by  acts  inconsistent  with  an  intent  not 
to  accept.**^^ 


Waiver  of  delay. — ^Where  the  insured  under 
a  marine  policy  wrote  the  insurer,  inquiring 

whether  we  must  make  an  abandonment  by 
judicial  act,  or  if  our  present  letter,  express- 
ing an  intent  to  abandon,  will  do  ?  "  it  was 
held  that  the  latter's  answer,  ignoring  the  in- 
formal tender,  and  denying  any  liability  un- 
der the  policy,  excused  a  delay  in  making  the 
formal  tender.  De  Farconnet  v.  Western  Ins. 
Co.,  110  Fed.  405  [affirmed  in  122  Fed.  448]. 

44.  King  V.  Hartford  Ins.  Co.,  1  Conn.  333 ; 
Smith  V.  Touro,  14  Mass.  112;  Oliver  v.  New- 
buryport  Ins.  Co.,  3  Mass.  37,  3  Am.  Dec.  77 ; 
Sherlock  v.  Globe  Ins.  Co.,  7  Ohio  Dec.  (Re- 
print) 17,  1  Cine.  L.  Bui.  26;  Columbian  Ins. 
Co.  V.  Ashby,  4  Pet.  (U.  S.)  139,  7  L.  ed. 
809. 

The  redelivery  of  a  captured  vessel  on  bail 

to  an  agent  appointed  by  the  master  is  not  a 
waiver  of  an  abandonment.  Lovering  v.  Mer- 
cantile Mar.  Ins.  Co.,  12  Pick.  (Mass.)  348. 

An  investment  of  a  shipment  of  specie  by 
the  supercargo  who  is  also  part-owner  does 
not  affect  an  abandonment  previously  made 
by  his  coowner  who  had  only  insured  his  in- 
dividual interest.  Catlett  f.  Pacific  Ins.  Co., 
5  Fed.  Cas.  No.  2,517,  1  Paine  594. 

An  owner  cannot  abandon  to  a  second  un- 
derwriter after  an  abandonment  to  one  cover- 
ing the  same  interest  and  which  has  been  ac- 
cepted.   Higginson  r.  Dall,  13  Mass.  96. 

Acts  of  mortgagee. —  An  abandonment 
properly  made  cannot  be  subsequently  for- 
feited by  the  acts  of  the  mortgagee  of  the  ves- 
sel without  the  assent  of  the  assured.  Fulton 
Ins.  Co.  V.  Goodman,  32  Ala.  108. 

45.  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick. 
(Mass.)  191,  33  Am.  Dec.  727. 

46.  King  V.  Hartford  Ins.  Co.,  1  Conn.  333 ; 
Schmidt  v.  United  Ins.  Co.,  1  Johns.  (N.  Y.) 
249  3  Am.  Dec.  319;  Abbott  v.  Broome,  1 
Cai'.  (N.  Y.)  292,  2  Am.  Dec.  187;  Driscoll  v. 
Millville  Mar.  Ins.  Co.,  23  N.  Brunsw.  160. 

Sale  by  insured. —  Where  an  insurer  re- 
fused to  accept  an  abandonment,  and  the  in- 
sured sold  the  goods  on  account  of  the  in- 
surer, such  sale  was  held  to  be  no  waiver  of 
the  abandonment.    Fuller  v.  Kennebec  Mut. 

[iX,  K,  14.  a] 


Ins.  Co.,  31  Me.  325;  Livingston  v.  Hastie,  3 
Johns.  Cas.  (N.  Y.)  293. 

47.  Hurtin  V.  Phoenix  Ins.  Co.,  12  Fed.  Cas. 
No.  6,941,  1  Wash.  400. 

48.  Robertson  v.  Western  M.  &  F.  Ins.  Co., 
19  La.  227,  36  Am.  Dec.  673;  Ogden  f.  New 
York  F.  Ins.  Co.,  10  Johns.  (N.  Y.)  177  [af- 
firmed  in  12  Johns.  25]  ;  Robinson  v.  United 
Ins.  Co.,  1  Johns.  (N.  Y.)  592  iaffvrmim,g  2 
Cai.  280].  See  also  Vaughan  v.  Western  M. 
&  F.  Ins.  Co.,  19  La.  276.  Contra^  King  v. 
Middletown  Ins.  Co.,  1  Conn.  184. 

49.  Sawyer  v.  Maine  M.  &  F.  Ins.  Co.,  12 
Mass.  291;  Jumel  v.  Marine  Ins.  Co.,  7  Johns. 
(N.  Y.)  412,  5  Am.  Dec.  283;  Church  v. 
Marine  Ins.  Co.,  5  Fed.  Cas.  No.  2,711,  1 
Mason  341;  McMasters  v.  Shoolbred,  1  Esp. 
237,  5  Rev.  Rep.  735. 

50.  Illinois. —  Norton  v.  Lexington  F.,  etc., 
Ins.  Co.,  16  111.  235. 

Kentucky. —  Cincinnati  Ins.  Co.  V.  Bake- 
well,  4  B.  Mon.  541. 

Michigan. —  Richelieu,  etc.,  Nav.  Co.  v. 
Thames,  etc..  Mar.  Ins.  Co.,  72  Mich.  571,  40 
N.  W.  758. 

New  Yorfc.— Buffalo  City  Bank  v.  North- 
western Ins.  Co.,  30  N.  Y.  251;  Child  c.  Sun 
Mut.  Ins.  Co.,  2  Sandf.  76. 

United  States. —  Phoenix  Ins.  Co.  v.  Cope- 
lin,  9  Wall.  461,  19  L.  ed.  739. 

England. —  Provincial  Ins.  Co.  v.  Leduc, 
L.  R.  6  P.  C.  224,  2  Aspin.  338,  43  L.  J.  P.  C. 
49,  31  L.  T.  Rep.  N.  S.  141,  22  Wkly.  Rep. 
929. 

See  28  Cent.  Dig.  tit.  "  Insurance,"'  §  1216. 
Compare  Kenny  v.  Halifax  Mar.  Ins.  Co.,  I 
Nova  Scotia  141. 

51.  Peele  v.  Merchants'  Ins.  Co.,  19  Fed. 
Cas.  No.  10,905,  3  Mason  27. 

52.  Kentucky. —  Cincinnati  Ins.  Oo.  v. 
Bakewell,  4  B.  Mon.  541. 

Massachusetts. —  Badger  v.  Ocean  Ins.  Co., 
23  Pick.  347. 

Michigan. —  Northwestern  Transp.  Co.  V. 
Thames,'  etc.,  Ins.  Co.,  59  Mich.  214,  26  N.  W. 
336. 

United  States. —  Richelieu,  etc.,  Nav.  Oo.  v, 
Boston  Mar.  Ins.  Co.,  136  U.  S.  408,  10  S.  Ct. 
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b.  Repair  and  Return  of  Vessel.  The  underwriter  may,  without  accepting 
the  abandonment,  take  the  vessel  and  repair  her  and  return  her  to  the  insured  if 
the  expense  of  such  repairs  is  not  sufficient  to  constitute  a  constructive  total  loss  ; 
but  if  the  expense  exceeds  such  amount  they  cannot  require  the  insured  to  retake 
the  property.^^  The  vessel,  however,  must  be  returned  fully  repaired  within  a 
reasonable  time,^  in  order  to  make  it  obligatory  on  the  insured  to  accept  its 
return.    If,  however,  he  does  accept  the  return  of  the  vessel  and  thereafter  hnds 


934,  34  L.  ed.  398 ;  Soelberg  v.  Western  Assur. 
Co.,  119  Fed.  23,  55  C.  C.  A.  601;  North- 
western Transp.  Co.  v.  Continental  Ins.  Co., 
24  Fed.  171. 

England. —  Provincial  Ins,  Co.  v.  Leduc, 
L.  R.'e  P.  C.  224,  2  Aspin.  338,  43  L.  J.  P.  C. 
49,  31  L.  T.  Rep.  N.  S.  141,  22  Wkly.  Rep. 
929;  Smith  v.  Robertson,  2  Dow  474,  14  Rev. 
Rep.  174,  3  Eng.  Reprint  936. 

Canada. —  O'Leary  i\  Pelican  Ins.  Co.,  29 
N.  Brunsw.  510;  Baker  v.  Brown,  3  Nova 
Scotia  Dec.  100. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1216. 

A  refusal  to  accept  will  not  prevent  the 
working  of  an  acceptance  where  the  under- 
writer's acts  are  inconsistent  therewith,  Mc- 
Leod  V.  Insurance  Co.  of  North  America,  34 
Nova  Scotia  88. 

Silence  has  been  construed  as  an  accept- 
ance. Hudson  v.  Harrison,  3  B.  &  B.  97,  3 
Moore  C.  P.  288,  23  Rev.  Rep.  575,  7  E,  C.  L. 
626.  But  see  Provincial  Ins.  Co.  v.  Leduc, 
L.  R.  6  P.  C.  224,  2  Aspin,  338,  43  L.  J.  P,  C. 
49,  31  L,  T.  Rep.  N.  S.  141,  22  Wkly.  Rep. 
929. 

Underwriters  simply  causing  property  to 
be  preserved  and  removed  from  a  place  where 
there  was  no  agent  of  the  assured,  no  ade- 
quate means  for  its  protection,  and  no  mar- 
ket, to  the  place  to  which  it  was  originally 
shipped,  where  there  were  conveniences  for 
its  protection  and  a  good  market,  and  there 
offering  it  to  the  representative  of  the  as- 
sured, to  whom  it  had  been  in  the  first  in- 
stance consigned,  do  not  thereby  accept  an 
abandonment,  especially  where  the  assured 
had  no  right  to  abandon.  Washburn,  etc., 
Mfg.  Co.  V.  Reliance  Mar.  Ins.  Co.,  82  Fed. 
296,  27  C.  C.  A.  134  [affirmed  in  179  U.  S.  I, 
21  S.  Ct.  1,  45  L.  ed.  49], 

Who  can  accept. —  Where  the  act  incorpo- 
rating an  insurance  company  provides  that 
no  losses  shall  be  settled  or  paid  without  the 
approbation  of  at  least  four  of  the  directors, 
with  the  president  or  assistants,  or  a  plu- 
rality of  them,  the  acceptance  of  an  abandon- 
ment by  the  president  and  assistants  alone 
will  hot  be  binding  on  the  company.  Beatty 
v.  Marine  Ins,  Co.,  2  Johns.  (N.  Y.)  109,  3 
Am.  Dec.  401. 

53.  Mannaud  v.  Melledge,  123  Mass.  173; 
Reynolds  v.  Ocean  Ins,  Co,,  22  Pick.  (Mass.) 
191,  33  Am.  Dec.  727,  1  Mete.  100;  Common- 
wealth Ins.  Co.  V.  Chase,  20  Pick.  (Mass.) 
142;  Sewall  v.  U.  S.  Insurance  Co.,  11  Pick. 
(Mass.)  90;  Hall  v.  Franklin  Ins,  Co,,  0 
Pick.  (Mass.)  466;  Peele  v.  Suffolk  Ins.  Co., 
7  Pick.  (Mass.)  254,  19  Am.  Dec.  286;  Wood 
V.  Lincoln,  etc.,  Ins.  Co.,  6  Mass.  479,  4  Am. 
Dec.  163;  Griswold  v.  New  York  Ins,  Co.,  1 
Johns.  (N.  Y.)  205,  3  Johns,  321,  3  Am.  Dec. 

[45] 


490;  Cincinnati  Mut.  Ins.  Co.  v.  May,  20 
Ohio  211;  Northwestern  Transp.  Co.  v.  Con- 
tinental Ins.  Co.,  24  Fed,  171, 

The  underwriters  on  freight  are  not  liable 
for  a  constructive  total  loss  where  the  vessel 
has  been  repaired  and  returned  by  the  under- 
writers on  the  ship  in  time  to  earn  the 
freight.  Marmaud  r.  Melledge,  123  Mass. 
173. 

54.  Jones  v.  Western  Assur.  Co.,  198  Pa. 
St.  206,  47  Atl.  948. 

Where  the  underwriter  covenants  to  repair, 
although  the  loss  exceeds  one  half  the  value  of 
the  vessel,  and  he  does  so  repair,  the  assured 
cannot  abandon.  Ritchie  v.  U.  S.  Insurance 
Co.,  5  Serg.  &  R,  (Pa,)  501. 

55.  Illinois. —  Norton  v.  Lexington  F.,  etc., 
Ins.  Co.,  16  111.  235. 

Massachusetts. —  Marmaud  v.  Melledge,  123 
Mass.  173;  Reynolds  v.  Ocean  Ins.  Co.,  22 
Pick,  191,  33  Am.  Dec.  727. 

3Jissouri. —  Copelin  v.  Phoenix  Ins.  Co.,  46 
Mo.  211,  2  Am.  Rep.  504. 

United  States. —  Copeland  v.  Phoenix  Ins. 
Co.,  6  Fed.  Cas.  No.  3,210,  Woolw.  278  [af- 
firmed in  9  Wall.  461,  19  L.  ed.  739]. 

Canada. —  McLeod  v.  Insurance  Co.  of 
North  America,  30  Nova  Scotia  480. 

Insufficiency  of  repairs  must  be  made  basis 
of  a  refusal  to  accept. —  If  the  insured  at  the 
time  of  the  offer  to  restore  makes  no  objec- 
tion to  the  sufficiency  of  the  repairs,  he  will 
be  precluded  from  setting  them  up  to  invali- 
date the  tender,  but  he  may  have  an  action 
therefor  (Reynolds  v.  Ocean  Ins.  Co.,  22  Pick. 
(Mass.)  191,  33  Am.  Dec,  727),  except  where 
the  deficiencies  are  obvious  (Copeland  V. 
Phoenix  Ins,  Co,,  6  Fed.  Cas.  No.  3,210,  Woolw. 
278  [affirmed  in  9  Wall.  461,  19  L.  ed.  739]). 

56.  Illinois. —  Norton  v.  Lexington  F.,  etc., 
Ins.  Co.,  16  HI.  235. 

Massachusetts. —  Marmaud  v.  Melledge,  123 
Mass.  173;  Reynolds  v.  Ocean  Ins.  Co.,  22 
Pick,  191,  33  Am.  Dec.  727,  1  Mete.  160; 
Peele  v.  Suffolk  Ins.  Co.,  7  Pick.  254,  12  Am. 
Dec.  286. 

Missouri. —  Copelin  v.  Phoenix  Ins.  Co.,  46 
Mo.  211,  2  Am.  Rep.  504. 

United  States. —  Phoenix  Ins.  Co.  v.  Cope- 
lin, 9  Wall.  461,  19  L.  ed.  739;  Young  v. 
Union  Ins.  Co.,  24  Fed.  279;  Northwestern 
Transp.  Co.  v.  Continental  Ins.  Co.,  24  Fed. 
171;  Gloucester  Ins.  Co.  v.  Younger,  10  Fed. 
Cas.  No,  5,487,  2  Curt.  322;  Peele  v.  Mer- 
chants' Ins.  Co,,  19  Fed.  Cas.  No,  10,905,  3 
Mason  27. 

Canada. —  McLeod  v.  Insurance  Co.  of 
North  America,  30  Nova  Scotia  480. 

Nine  months  has  been  held  an  unreasonable 
time  for  making  repairs.  Young  v.  Union 
Ins.  Co.,  24  Fed.  279. 
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the  repairs  insufficient,  lie  can  recover  from  the  underwriters  the  cost  of 
additional  repairs.^^ 

16.  Clauses  Restricting  Abandonment.  A  policy  may  contain  clauses  restricting 
or  imposing  conditions  upon  the  right  to  abandon  and  claim  a  constructive  total 
loss.  Thus  it  may  expressly  stipulate  that  there  shall  be  no  abandonment  as  for 
a  constructive  total  loss,  unless  the  cost  of  repairs  shall  exceed  the  percentage  of 
the  agreed  value  required  in  the  absence  of  such  a  stipulation,^^  or  it  may  prohibit 
an  abandonment  until  a  certain  time  after  the  loss,^^  or,  in  the  case  of  capture, 
require  proof  of  condemnation  or  of  continuance  of  the  detention  for  a  certain 
period,^*^  or  require  official  news  in  case  of  capture  or  embargo.^^ 

17.  Effect  of  Abandonment  —  a.  In  General.    An  abandonment  of  itself  trans- 
fers to  the  underwriter  the  interests  in  the  subject-matter  covered  by  the  policy 
subject  to  the  riglits  and  interests,  if  any,  of  third  persons,^^  and  no  additional 


57.  Marmaud  v.  Melledge,  123  Mass.  173. 

58.  The  words  "  constructive  total  loss," 
in  a  marine  policy  stipulating  that  there  shall 
be  no  abandonment  of  the  barge  insured  as 
for  a  constructive  total  loss  unless  the  cost 
of  the  necessary  repairs  required  by  the 
disaster,  exclusive  of  the  cost  of  rescuing  the 
barge  and  taking  her  to  the  dock,  etc.,  be 
equivalent  to  seventy-five  per  cent  of  the 
agreed  value,  mean,  when  applied  to  damages 
by  a  storm,  one  of  the  perils  insured  against, 
to  be  such  a  loss  as  that  the  repairs  made 
necessary  thereby,  exclusive  of  rescuing  the 
vessel  and  taking  her  to  the  dock,  will  be 
equivalent  to  seventy-five  per  cent  of  lier 
value.  Searles  v.  Western  Assur.  Co.,  (Miss. 
1906)  40  So.  866.  Under  such  a  clause,  where 
to  repair  the  damage  caused  solely  by  the 
storm  would  cost  less  than  twenty-five  per 
cent  of  the  value  of  the  vessel,  the  assured 
cannot  abandon  and  recover  for  constructive 
total  loss ;  and  he  cannot  justify  an  abandon- 
ment of  the  vessel  as  for  a  constructive  total 
loss  by  showing  that  there  were  no  facilities 
at  the  place  where  the  vessel  was  sunk  for 
raising  her  and  making  the  expense  of  bring- 
ing the  vessel  to  a  dock  an  element  of  dam- 
age, showing  as  to  him  that  the  vessel  was 
worthless,  so  as  to  entitle  him  to  abandon  her 
and  sue  for  a  constructive  total  loss.  Searles 
V.  Western  Assur.  Co.,  supra.  The  assured  is 
not  compelled  to  make  an  effort  to  save  the 
vessel  before  he  can  abandon  and  sue,  but  he 
must  prove  that  the  conditions  warranting 
him  in  abandoning  her  existed.  Searles  v. 
Western  Assur.  Co.,  supra. 

59.  A  clause  restricting  an  abandonment 
until  a  certain  period  after  a  loss  merely  sus- 
pends the  time  when  the  right  to  abandon 
accrues.  Clarkson  v.  Phoenix  Ins.  Co.,  9 
Johns.  (N.  Y.)  1. 

60.  For  construction  of  clause  restricting 
right  to  abandon  for  capture,  etc.,  until  proof 
is  exhibited  of  condemnation,  or  of  the  con- 
tinuance of  the  detention  for  a  designated 
period  see  Barney  v.  Maryland  Ins.  Co.,  5 
Harr.  &  J.  (Md.)  139;  Reynolds  v.  Ocean  Ins. 
Co.,  22  Pick.  (Mass.)  191,  33  Am.  Dec.  727; 
Ogden  V.  Columbian  Ins.  Co.,  10  Johns.  (N.  Y.) 
273;  Speyer  v.  New  York  Ins.  Co.,  3  Johns. 
(N.  Y.)  88;  De  Peau  v.  Russel,  1  Brev.  (S.C.) 
441,  2  Am.  Dec.  676. 

61.  "Official  news."  —  An  entry  of  the  fact 
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of  an  embargo  in  Lloyd's  Loss  Book  is  suffi- 
cient to  satisfy  the  requirement  that  no 
abandonment  should  be  made  in  case  of  cap- 
ture or  embargo  until  . "  official  news  "  has 
been  received.  Fowler  v.  English,  etc..  Mar. 
Ins.  Co.,  18  C.  B.  N.  S.  818,  11  Jur.  N.  S. 
411,  34  L.  J.  C.  P.  253,  12  L.  T.  Rep.  N.  S. 
381,  13  Wkly.  Rep.  658,  114  E.  C.  L.  818. 

62.  Illinois. —  Norton  v.  Lexington  F.,  etc., 
Ins.  Co.,  16  111.  235. 

Kentucky. —  Cincinnati  Ins.  Co.  v.  Bake- 
well,  4  B.  Mon.  541. 

Louisiana. —  Graham  v.  Ledda,  17  La.  Ann. 
45;  Hooper  v.  Whitney,  19  La.  267;  Cla- 
mageran  v.  Banks,  6  Mart.  N.  S.  551 ;  Mellon 
V.  Bucks,  5  Mart.  N.  S.  371. 

Maine. —  Stephenson  v.  Piscataqua  F.  &  M. 
Ins.  Co.,  54  Me.  55. 

Massachusetts. —  Badger  v.  Ocean  Ins.  Co., 
23  Pick.  347;  Peirce  v.  Ocean  Ins.  Co.,  18 
Pick.  83,  29  Am.  Dec.  567. 

Michigan. —  Northwestern  Transp.  Co.  v. 
Thames,  etc.,  Ins.  Co.,  59  Mich.  214,  26  N.  W. 
336. 

Missouri. —  Gould  v.  Citizens'  Ins.  Co.,  13 
Mo.  524. 

Neio  York. —  Union  Ins.  Co.  v.  Burrell, 
Anth.  N.  P.  176;  Rogers  v.  Hosack,  18  Wend. 
319;  Robinson  v.  United  Ins.  Co.^  1  Johns. 
592;  United  Ins.  Co.  v.  Lenox^  1  Johns.  Cas. 
377  {affirmed  in  2  Johns.  Cas.  443]  ;  Atlantic 
Ins.  Co.  V.  Storrow^  5  Paige  285 ;  Atlantic 
Ins.  Co.  V.  Storrow,  1  Edw.  621;  Radcliff  v. 
Coster,  Hoffm.  98. 

Ohio.—  Evans  v.  Ingersol,  15  Ohio  St.  292 ; 
Sherlock  v.  Globe  Ins.  Co.,  7  Ohio  Dec.  (Re- 
print) 17,  1  Cine.  L.  Bui.  26. 

United  States. —  Chesapeake  Ins.  Co.  v. 
Stark,  6  Cranch  268,  3  L.  ed.  220;  Gilchrist 
V.  Chicago  Ins.  Co.,  104  Fed.  566,  44  C.  C.  A. 
43;  Murphy  v.  Dunham,  38  Fed.  503;  Cope- 
land  V.  Phosnix  Ins.  Co.,  6  Fed.  Cas.  No. 
3,210,  1  Woolw.  278;  Hurtin  v.  Phoenix  Ins. 
Co.,  12  Fed.  Cas.  No.  6,941,  1  Wash.  400; 
The  Mary  E.  Perew,  16  Fed.  Cas.  No.  9,207, 
15  Blatchf.  58;  Mutual  Safety  Ins.  Co.  v.  The 
George,  17  Fed.  Cas.  No.  9,981,  Olcott  89. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1219 
et  seq. 

63.  United  Ins.  Co.  v.  Lenox,  1  Johns.  Cas. 
(N.  Y.)  377  {affirmed  in  2  Johns.  Cas.  443]. 

Effect  of  bottomry  or  respondentia  bond.-— 
The  holder  of  a  bottomry  and  respondentia 


MARINE  INSURANCE  [26  Cyc]  TOT 


conveyance  or  transfer  is  required.^^  The  underwriter  acquires  thereby  the  entire 
interest  insured/^  together  with  all  its  incidents,^^  including  rights  of  action  against 
third  parties  for  the  injury  and  the  fact  that  the  property  was  undervalued  is 
immaterial.^^  Any  interest  of  the  owner  which  is  not  insured  continues  to  remain 
his  property  and  is  not  alfected  by  the  abandonment.^^ 

b.  Transfer  of  Agency  and  Liability  For  Expenses,  Etc.  From  the  moment  of 
a  valid  abandonment  the  master  of  the  vessel  becomes  the  agent  of  the  under- 
writers,'^ and  the  latter  become  responsible  for  all  his  acts  in  connection  with  the 
insured  property  and  liable  for  all  expenses  and  charges  incurred  in  regard 
thereto.''^ 

e.  Right  of  Underwriters  to  Freight.  Freight  earned  or  paid  does  not  pass  to 
the  underwriter  on  a  vessel  under  an  abandonment ;  '^^  but  freight  subsequent!}^ 
earned  passes  to  such  underw^riterJ'^  Freiglit  pending  is,  under  the  American 
authorities,  to  be  apportioned  as  of  the  time  of  the  disaster  causing  the  abandon- 


bond,  which  was  conditioned  to  be  void  should 
an  utter  loss  from  any  of  the  enumerated 
perils  occur,  is,  upon  a  wreck  of  the  vessel 
during  the  specified  voyage,  not  amounting  to 
such  loss,  entitled  to  the  proceeds  of  the 
cargo  saved  by  his  efforts,  as  against  the  in- 
surers thereof,  who  accepted  an  abandonment 
by  the  owners  as  for  a  "  total  loss,"  and  paid 
the  amount  of  their  policies,  said  proceeds 
being  insufficient  to  satisfy  the  bond.  Dela- 
ware Mut.  Safetr  Ins.  Co.  x.  Gassier,  96 
U.  S.  645,  24  L.  ed.  863. 

64.  Rogers  v.  Hosack,  18  Wend.  (N.  Y.) 
319;  Radcliff  v.  Coster,  HotTm.  (N.  Y.)  98. 

65.  Phillips  V.  St.  Louis  Perpetual  Ins. 
Co.,  11  La.  Ann.  459;  Union  Ins.  Co.  v.  Bur- 
rell,  Anth.  N.  P.  (N.  Y.)  176;  Mason  v. 
Marine  Ins.  Co.,  110  Fed.  452,  49  C.  C.  A. 
106,  54  L.  R.  A.  700;  Stewart  f.  Greenock 
Mar.  Ins.  Co.,  2  H.  L.  Cas.  159,  1  Macq.  H.  L. 
382,  9  Eng.  Reprint  1052. 

66.  Badger  v.  Ocean  Ins.  Co.,  23  Pick. 
(Mass.)  347;  Peirce  r.  Ocean  Ins.  Co.,  18 
Pick.  (Mass.)  83,  29  Am.  Dec.  567;  Mason  v. 
Marine  Ins.  Co.,  110  Fed.  452,  49  C.  C.  A. 
106,  54  L.  R.  A.  700;  Stewart  v.  Greenock 
Mar.  Ins.  Co.,  2  H.  L.  Cas.  159,  1  Macq.  H.  L. 
382,  9  Eng.  Reprint  1052. 

Recovery  of  property  improperly  sold  by 
master. —  Where  a  master  of  a  vessel,  acting 
in  his  capacity  as  master,  and  from  an  al- 
leged necessity,  sells  a  damaged  ship,  the 
owners  may,  against  the  vendee,  show  that 
there  was  no  such  necessity,  and  that  there- 
fore the  property  was  not  divested;  and  upon 
an  abandonment  the  same  right  would  pass 
to  the  insurers.  Peirce  i:.  Ocean  Ins.  Co.,  18 
Pick.  (Mass.)  83,  29  Am.  Dec.  567. 

67.  Mason  v.  Marine  Ins.  Co.,  110  Fed. 
452,  49  C.  C.  A.  106,  54  L.  R.  A.  700 ;  White 
r.  Dobinson,  14  Sim.  273,  37  Eng.  Ch.  273,  60 
Eng.  Reprint  363. 

68.  Mason  v.  Marine  Ins.  Co.,  110  Fed. 
452,  49  C.  C.  A.  106,  54  L.  R.  A.  700. 

69.  California. —  White  v.  The  Mary  Ann, 
6  Cal.  462,  65  Am.  Dec.  523. 

KentucJcv. —  Cincinnati  Ins.  Co.  v.  Bake- 
well,  4  B.  Mon.  541. 

Massachusetts. — Rice  v.  Cobb,  9  Cush. 
302. 

Ohio. —  Cincinnati  Ins.  Co.  v.  Duffield,  6 
Ohio  St.  200,  67  Am.  Dec.  339;  Merchants', 


etc.,  Ins.  Co.  v.  Duffield,  2  Handy  122,  12 
Ohio  Dec.  (Reprint)  361. 

United  States. —  Gilchrist  v.  Chicago  Ins. 
Co.,  104  Fed.  566,  44  C.  C.  A.  43. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1219. 
1221. 

70.  Louisiana. —  Phillips  v.  St.  Louis  Per- 
petual Ins.  Co.,  11  La.  Ann.  459. 

Massachusetts. —  Badger  v.  Ocean  Ins.  Co., 
23  Pick.  347;  Peirce  v.  Ocean  Ins.  Co.,  18 
Pick.  83,  29  Am.  Dec.  567. 

New  York. —  Gardere  v.  Columbian  Ins.  Co., 

7  Johns.  514;  Jumel  v.  Marine  Ins.  Co.,  7 
Johns.  412,  5  Am.  Dec.  283. 

South  Carolina. —  Mordecai  v.  Fireman's 
Ins.  Co.,  12  Rich.  512. 

United  States.— The  Sarah  Ann,  21  Fed. 
Cas.  No.  12,342,  2  Sumn.  206  [affirmed  in  13 
Pet.  387.  10  L.  ed.  213]. 

71.  Hooper  v.  Whitney,  19  La.  267;  Bad- 
ger V.  Ocean  Ins.  Co.,  23  Pick.  (Mass.)  347; 
Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83, 
29  Am.  Dec.  567;  Smith  v.  Touro,  14  Mass. 
112;  May  v.  Delaware  Ins.  Co.,  19  Pa.  St. 
312;  The  Natchez,  42  Fed.  169.  Compare 
Teasdale  v.  Charleston  Ins.  Co.,  2  Brev. 
(S.  C.)  190,  3  Am.  Dec.  705. 

72.  Frothingham  v.  Prince,  3  Mass.  563; 
Gilchrist  t:  Chicago  Ins.  Co.,  104  Fed.  566, 
44  C.  C.  A.  43;  Hammond  v.  Essex  F.  &  M. 
Ins.  Co.,  11  Fed.  Cas.  No.  6,001,  4  Mason  196. 

73.  Buffalo  City  Bank  v.  Northwestern 
Ins.  Co.,  30  N.  Y.  251;  Marine  Ins.  Co.  v. 
United  Ins.  Co.,  9  Johns.  (N.  Y.)  186;  Miller 
V.  Woodfall,  8  E.  &  B.  493,  4  Jur.  N.  S.  302, 
27  L.  J.  Q.  B.  120,  92  E.  C.  L.  493;  Barrs  v. 
Merchants  Mar.  Ins.  Co.,  26  N.  Brunsw.  339. 

74.  Buffalo  City  Bank  v.  Northwestern  Ins 
Co.,  30  N.  Y.  25*1;  McBride  v.  Marine  Ins. 
Co.,  7  Johns.  (N.  Y.)  431 ;  Hammond  v.  Essex 
F.  &  M.  Ins.  Co.,  11  Fed.  Cas.  No.  6,001,  4 
Mason  196;  Hogan  v.  Manselly,  12  Fed.  Cas. 
No.  6,584;  The  Red  Sea,  [1896]  P.  20,  8 
Aspin.  102,  65  L.  J.  Adm.  9,  73  L.  T.  Rep. 
N.  S.  462,  44  Wkly.  Rep.  306;  Davidson  v. 
Case,  2  B.  &  B.  379,  5  Moore  C.  P.  116,  8 
Price  542,  17  Rev.  Rep.  280,  6  E.  C.  L.  191 
[affirming  5  M.  &  S.  79] ;  Miller  v.  Woodfall, 

8  E.  &  B.  493,  4  Jur.  N.  S.  302,  27  L.  J.  Q.  B. 
120,  92  E.  C.  L.  493;  Scottish  Mar.  Ins.  Co. 
V.  Turner,  17  Jur.  631,  1  Macq.  H.  L.  334,  1 
Wkly.  Rep.  537. 
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ment,'^^  but  under  the  English  decisions  all  freight  pending  passes  to  the  under- 
writers on  the  vessel.'^^  An  underwriter  on  freight  becomes  by  an  abandonment 
subrogated  to  the  rights  of  the  insured  and  takes  such  freight  as  has  been 
earned,*^^  but  not  freight  thereafter  earned  by  the  vessel  in  the  same  or  another 
voyage."^^ 

X.  NOTICE  AND  PROOFS  OF  LOSS,  PAYMENT,  ADJUSTMENT,  AND  SUBROGATION. 

A.  PFeliminary  Notice  and  Proofs  of  Loss  —  l.  Form,  Etc.  Marine 
insurance  policies  usually  provide  that  the  loss  thereunder  shall  be  paid  within  a 
specified  time  "  after  proof  thereof."  This  provision  does  not  require  that  there 
shall  be  strict  legal  proof  of  a  loss,"^^  but  only  that  there  be  the  best  evidence  of 
the  facts  that  the  insured  has  at  that  time.^^  They  should  show  the  interest  of 
the  insured  and  a  loss  from  a  peril  insured  against,^^  and  these  facts  may  be 
established  by  such  evidence  as  the  protest  of  the  master,^^  the  bill  of  lading,^^ 
the  invoice,^^  the  certificate  of  a  ship  carpenter,^^  or  the  register  and  afiidavits.^^ 


Where  the  master  makes  a  special  con- 
tract to  receive  a  moiety  of  the  freight  in 
lieu  of  wages  and  procures  insurance  of  his 
part  of  the  freight,  and  abandons  as  for  a 
total  loss,  and  freight  is  subsequently  earned, 
his  abandonment  does  not  operate  as  an  as- 
signment of  the  freight  so  subsequently 
earned,  and  he  is  entitled  to  recover  his 
moiety  of  the  same  freight  against  the  owners 
or  abandoners  who  have  received  it.  Ham- 
mond i;.  Essex  F.  &  M.  Ins.  Co.,  11  Fed.  Cas. 
No.  6,001,  4  Mason  196. 

75.  Coolidge  v.  Gloucester  Mar.  Ins.  Co., 
15  Mass.  341;  Hammond  x>.  Essex  F.  &  M.  Ins. 
Co.,  11  Fed.  Cas.  No.  6,001,  4  Mason  196. 

76.  Sea  Ins.  Co.  v.  Hadden,  13  Q.  B.  D. 
706,  5  Aspin.  230,  53  L.  J.  Q.  B.  252,  50  L.  T. 
Rep.  N.  S.  657,  32  Wkly.  Rep.  841;  Case  v. 
Davidson,  2  B.  &  B.  379,  5  Moore  C.  P.  116, 
8  Price  542,  17  Rev.  Rep.  280,  6  E.  C.  L.  191 
[affirming  5  M.  &  S.  79]  ;  Miller  v.  Woodfall, 
8  E.  &  B.  493,  4  Jur.  N.  S.  302,  27  L.  J.  Q.  B. 
120,  92  E.  0.  L.  493;  Stewart  v.  Greenock 
Mar.  Ins.  Co.,  2  H.  L.  Cas.  159,  1  Macq.  H.  L. 
382,  9  Eng.  Reprint  1052;  Hickie  v.  Rodo- 
canachi,  4  H.  &  N.  455,  5  Jur.  N.  S.  550,  28 
L.  J.  Exch.  273,  7  Wkly.  Rep.  545. 

77.  Marine  Ins.  Co.  v.  United  Ins.  Co.,  9 
Johns.  (N.  Y.)  186;  Hammond  v.  Essex  F.  & 
M.  Ins.  Co.,  11  Fed.  Cas.  No.  6,001,  4  Mason 
196. 

78.  Hammond  v.  Essex  F.  &  M.  Ins.  Co.,  11 
Fed.  Cas.  No.  6,001,  4  Mason  196;  Jordan  v. 
Warren  Ins.  Co.,  13  Fed.  Cas.  No.  7,524,  1 
Story  342. 

79.  Savage  v.  Corn  Exch.  F.,  etc.,  Nav. 
Ins.  Co.,  4  Bosw.  (N.  Y.)  1  [affirmed  in  36 
N.  Y.  655];  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  (N.  Y.)  26;  Barker  v.  Phoenix  Ins. 
Co.,  8  Johns.  (N.  Y.)  307,  5  Am.  Dec.  339; 
Talcot  V.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.) 
130;  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas. 
(N.  Y.)  224. 

Both  of  two  owners  need  not  join. —  Where 
insurance  is  effected  by  one  for  the  benefit  of 
himself  and  the  other  owners,  it  is  not  a  fatal 
objection  to  the  sufficiency  of  the  notice  of 
loss  that  the  other  owners  did  not  unite 
therein.  Walsh  v.  Washington  Mar.  Ins.  Co., 
32  N.  Y.  427. 

[IX,  K,  17,  C] 


"  Early  notice  of  loss."  —  Notice  of  loss 
given  three  da,js  after  the  docking  of  the  ves- 
sel satisfies  a  requirement  in  the  policy  that 
"  early  notice  of  loss "  be  given.  Rodee  v. 
Detroit  F.  &  M.  Ins.  Co.,  74  Hun  (N.  Y.)  146, 
26  N.  Y.  Suppl.  242. 

80.  Child  V.  Sun  Mut.  Ins.  Co.,  3  Sandf. 

(N.  Y.)  26;  Lawrence  v.  Ocean  ins.  Co.,  11 
Johns.  (N.  Y.)  241  [affirmed  in  14  Johns. 
46] ;   Barker  v.  Phoenix  Ins.  Co.,  8  Johns. 

(N.  Y.)  307,  5  Am.  Dec.  339. 

81.  See  Talcot  v.  Marine  Ins.  Co.,  2  Johns. 
(N.  Y.)  130. 

82.  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns. 
(N.  Y.)  241  [affirmed  in  14  Johns.  46]. 

Where  there  is  a  claim  against  several 
companies  for  the  same  loss,  it  is  not  neces- 
sary for  the  claimants  to  apportion  or  at- 
tempt to  apportion  the  loss  among  the  differ- 
ent insurers  in  their  preliminary  proofs,  al- 
though the  policies  require  that  the  insured 
shall  in  case  of  loss  furnish  to  the  insurer  a 
full  and  detailed  statement  of  the  loss  and 
the  amount  claimed.  Fuller  v.  Detroit  F.  & 
M.  Ins.  Co.,  36  Fed.  469,  1  L.  R.  A.  801. 

If  policy  contains  "  rotten "  clause,  pro- 
duction of  survey  is  necessary. —  Haff  v.  Ma- 
rine Ins.  Co.,  4  Johns.  (N.  Y.)  132. 

83.  The  proof  to  be  exhibited  in  case  of  a 
partial  loss  is  the  protest,  bill  of  lading,  and 
invoice,  or  such  equivalent  proof  as  the  nature 
of  the  loss  admits  of.  Allegre  v.  Maryland 
Ins.  Co.,  6  Harr.  &  J.  (Md.)  408,  14  Am. 
Dec.  289 ;  Savage  v.  Corn  Exch.  F.,  etc.,  Nav. 
Ins.  Co.,  4  Bosw.  (N.  Y.)  1  [affirmed  in  36 
N.  Y.  655] ;  Dimock  v.  New  Brunswick  Mar. 
Assur.  Co.,  6  N.  Brunsw.  398. 

84.  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas. 
(N.  Y.)  224. 

85.  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas. 
(N.  Y.)  224. 

86.  Dimock  v.  New  Brunswick  Mar.  Assur. 
Co.,  6  N.  Brunsw.  398. 

87.  Where  the  preliminary  proofs  under  a 
policy  on  a  whaling  ship  consisted  of  the 
ship's  register,  and  an  affidavit  of  one  owner, 
who  was  also  the  managing  agent  in  whose 
name  it  was  insured,  that  it  had  sailed  for 
home  from  the  Sandwich  Islands  twenty 
months  previous,  and  was  last  heard  from 
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Under  such  provision  the  proofs  of  loss  may  be  made  by  a  managing  agent  or 
owner.^^ 

2.  Condition  Precedent  and  Waiver  Thereof.    The  submission  of  proofs  of 
loss  is  a  condition  precedent  to  a  recovery  under  the  usual  form  of  policy 
unless  waived  by  the  underwriter.    There  is  a  waiver  of  proofs  of  loss  or  any 
insufficiency  in  those  given  where  the  underwriter  denies  liability  and  refuses  to 
pay  without  requesting  additional  proofs.'-^^ 

B.  Payment — 1.  To  Whom  Made.  Payment  should  be  made  to  the  insured 
or  his  agent  or  representative,^^  but  it  may  be  made  to  a  third  party  with  the  con- 
sent of  the  insured.^^  In  England  the  underwriter  may  make  payment  to  the 
broker  effecting  the  policy  and  thereby  become  discharged,  but  there  must  be 
actual  payment  in  cash  and  not  merely  an  adjustment  of  credits.^^ 

2.  Recovery  Back.  After  payment  the  sum  paid  cannot  be  recovered  back 
on  the  ground  of  mistake  of  law  '^^  or  because  of  defenses  to  the  policy  tlien 
known  by  the  underwriter.^^  But  if  the  insured  suppresses  a  material  fact  when 
the  risk  is  taken  the  policy  is  void,  and  if  the  insurer  pays  the  loss  while  still  in 
ignorance  of  this  fact  he  is  entitled  to  recover  the  money  paid.^^ 

C.  Adjustment — l.  As  Condition  Precedent.  Clauses  are  sometimes  inserted 
whereby  it  is  provided  that  the  loss  shall  become  payable  after  adjustment,  and 
under  tliis  clause  an  adjustment  in  the  manner  provided  for  in  the  policy  is  a 
condition  precedent  to  an  action  to  recover  for  such  loss,^^  unless  the  underwriter 
by  his  conduct  or  otherwise  waives  such  adjustment.^^ 

2.  By  Whom  Made.    An  adjustment  may  be  made  by  an  authorized  agent  of 


fifteen  months  previous,  when  on  her  way, 
they  were  held  sufficient.  Child  f.  Sun  Mut. 
Ins.  Co.,  3  Sandf.  (N.  Y.)  26. 

88.  Child  V.  Sun  Mut.  Ins.  Co.,  3  Sandf. 
(N.  Y.)  26. 

89.  Driscoll  r.  Millville  Mar.  Ins.  Co.,  23 
N.  Brunsw.  160;  Robertson  f.  New-Brunswick 
Mar.  Ins.  Co.,  8  N.  Brunsw,  333. 

An  action  for  a  total  and  an  average  loss 
commenced  before  notice  of  average  loss  given 
will  not  permit  of  a  recovery  for  the  average 
loss.  Bryant  r.  CommonAvealth  Ins.  Co.,  6 
Pick.  (Mass.)  131. 

90.  Martin  v.  Fishing  Ins.  Co.,  20  Pick. 
(Mass.)  389,  32  Am.  Dec.  220;  Murray  v. 
Great  Western  Ins.  Co.,  72  Hun  (N.  Y.)  282, 
25  N.  Y.  SupDl.  414  [aifirmed  in  147  N.  Y. 
711,  42  N.  E.  724];  Boice  v.  Thames,  etc., 
Mar.  Ins.  Co.,  38  Hun  (N.  Y.)  246;  Palmer 
V.  Great  Western  Ins.  Co.,  10  Misc.  (N.  Y.) 
167,  30  N.  Y.  Suppl.  1044  [affirmed  in  153 
N.  Y.  660,  48  K  E.  1106]  ;  Ocean  Ins.  Co.  v. 
Francis,  2  Wend.  (N.  Y.)  64,  19  Am.  Dec. 
549;  Vos  V.  Robinson,  9  Johns.  (N.  Y.)  192; 
Norwich,  etc.,  Transp.  Co.  v.  Western  Massa- 
chusetts Ins.  Co.,  18  Fed.  Cas.  No.  10,363,  6 
Blatchf.  241,  34  Conn.  561.  See  also  Enter- 
prise Ins.  Co.  V.  Parisot,  35  Ohio  St.  35,  35 
Am.  Rep.  589.  Compare  McManus  v.  Mtna. 
Ins.  Co.,  11  N.  Brunsw.  314. 

91.  Hermann  v.  Louisiana  State  Ins.  Co., 
7  La.  502. 

A  custom  to  pay  at  Lloyd's  is  not  binding 
on  one  who  had  no  knowledge  of  it.  Ward  v. 
Harris,  L.  R.  8  Ir.  365. 

Property  mortgaged. —  A  payment  made  to 
the  insured  is  valid  even  though  the  property 
is  mortgaged,  where  the  insurance  is  not  made 
expressly  payable  to  the  mortgagee.  Sleeper 

Union  ins.  Co.,  65  Me.  385,  20  Am.  Rep.  706. 


92.  Where  money  alleged  to  be  payable 
under  a  policy  is  by  consent  of  assurer  and 
assured  handed  to  a  third  person  to  hold  as 
trustee  for  the  person  entitled,  the  person  so 
entitled  can  recover  from  the  stakeholder  only 
and  not  from  the  original  debtor.  Ker  v. 
Osborne,  9  East  378. 

93.  Hine  v.  Steamship  Ins.  Syndicate,  7 
Aspin.  558,  72  L.  T.  Rep.  N.  S.  79,  11  Reports 
777 ;  Gibson  v.  Winter,  5  B.  &  Ad.  96,  2  N.  & 
M.  737,  27  E.  C.  L.  50;  Russell  v.  Banglev,  4 
B.  &  Aid.  395,  6  E.  C.  L.  532;  Macfarlane  v. 
Giannacopulo,  3  H.  &  N.  860,  28  L.  J.  Exch. 
72;  Jell  V.  Pratt,  2  Stark.  67,  3  E.  C.  L.  319. 

94.  Bilbie  v.  Lumley,  2  East  469,  6  Rev. 
Rep.  479. 

95.  Reliance  Mar.  Ins.  Co.  v.  Herbert,  3 
N.  Y.  App.  Div.  593,  38  N.  Y.  Suppl.  373. 

96.  Reliance  Mar.  Ins.  Co.  v.  Herbert,  3 
N.  Y.  App.  Div.  593,  38  N.  Y.  Suppl.  373. 

97.  Tredwen  v.  Holman,  1  H.  &  C.  72,  8 
Jur.  N.  S.  1080,  31  L.  J.  Exch.  398,  6  L.  T. 
Rep.  N.  S.  127,  10  Wkly.  Rep.  652;  Gammon 
V.  Beverlev,  1  Moore  "C.  P.  563.  See  also 
Wright  17. 'Ward,  1  Aspin.  25,  24  L.  T.  Rep. 
N.  S.  439,  20  Wkly.  Rep.  21;  Bank  of  British 
North  America  v.  Western  Assur.  Co.,  7  Ont. 
166. 

98.  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.  (U.  S.)  383,  6  L.  ed.  664;  Strong  v. 
Harvey,  3  Bing.  304,  4  L.  J.  C.  P.  O.  S.  57,  11 
Moore  C.  P.  72,  11  E.  C.  L.  153. 

99.  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas. 
(N.  Y.)  224. 

Delegation  of  authority  to  arbitrate.—- 
Where  a  ship's  husband,  authorized  to  submit 
a  disputed  loss  to  arbitration,  does  so  through 
his  agent,  the  award  cannot  be  set  aside  on 
the  ground  that  he  had  no  authority  to  dele- 
gate his  authority,  where  he  ratified  the  pro- 
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the  underwriter,  and  an  agent  who  lias  authority  to  sign  a  policy  has  authority  to 
adjust  a  loss  upon  it.^ 

3.  Conclusiveness.  An  adjustment  of  a  loss  once  made  cannot  be  opened 
except  for  fraud  or  mistake,^  and  the  underwriters  after  making  an  adjustment 
cannot  contest  their  liability  under  the  policy^  or  for  the  amount  at  which  the 
loss  has  been  adjusted/ 

D.  Subrogation  —  1.  On  Payment.  By  payment  of  a  loss,  total  or  partial,^ 
the  underwriter  becomes,  by  operation  of  law  and  without  an  assignment  or  trans- 
fer,^ subrogated  to  all  the  rights  of  the  insured  in  regard  to  that  loss,'^  and  is  enti- 
tled to  the  proceeds  of  the  property  insured^  or  any  amount  which  may  be  paid 
on  account  of  such  loss,^  including  general  average  contributions  and  amounts 
paid  by  sovereign  states  for  injury  to  or  confiscation  of  the  property  insured. 
He  becomes  subrogated  to  all  causes  of  action  which  the  insured  may  have  against 
any  third  person  for  producing  such  loss  and  may  recover  for  injuries  sustained 
in  a  collision.^^  But  the  underwriter  stands  in  no  better  position  than  the  insured 
and  can  have  no  recovery  against  third  persons  except  such  as  could  have  been 


ceedings  by  his  conduct  while  the  arbitrator 
had  the  case  under  consideration.  Hamilton 
V.  Phoenix  Ins.  Co.,  106  Mass.  395. 

1.  Richardson  v.  Anderson,  1  Campb.  4.3 
note,  10 -Rev.  Rep.  628  note.  Compare  Monroe 
V.  British,  etc..  Ins.  Co.,  52  Fed.  777,  3  C.  C. 
A.  280. 

2.  Dow  V.  Smith,  1  Cai.  (N.  Y.)  32;  Chris- 
tian V.  Coombe,  2  Esp.  489 ;  Rogers  v.  Maylor, 
Peake  Add.  Cas.  37. 

3.  Barlow  v.  Ocean  Ins.  Co.,  4  Mete.  (Mass.) 
270;  Reed  v.  McLaughlin,  13  N.  Brunsw.  128. 
Contra,  Shepherd  v.  Chewter,  1  Campb.  274, 
10  Rev.  Rep.  681 ;  Herbert  v.  Champion,  1 
Campb.  134,  10  Rev.  Rep.  657. 

Cannot  contest  interest. —  Where,  after  a 
claim  for  total  loss  on  a  marine  policy,  all 
claims  and  demands  under  the  policy  were 
referred  to  an  arbitrator,  who  awarded  that 
the  underwriters  should  pay  claimant  a  total 
loss,  the  underwriters  cannot  show,  in  de- 
fense to  an  action  on  the  award,  that  they  did 
not  by  the  agreement  intend  to  admit  for 
whose  benefit  the  insurance  was  effected,  or 
show  that  such  question  was  not  presented 
to  the  arbitrators.  Richardson  v.  Suffolk  Ins. 
Co.,  3  Mete.  (Mass.)  573. 

4.  Adams  v.  Saunders^  4  C.  &  P.  25, 
M.  &  M.  373,  19  E.  C.  L.  390;  Hewett  V. 
Flexney,  Beaw.  Lex  Mer.  333. 

5.  The  St.  Johns,  101  Fed.  469;  Pearse  v. 
Quebec  Steamship  Co.,  24  Fed.  285. 

6.  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Co.,  117 
U.  S.  312,  6  S.  Ct.  750,  29  L.  ed.  873;  The 
St.  Johns,  101  Fed.  469;  Grummond  v.  The 
Burlington,  73  Fed.  258. 

7.  Phoenix  Ins.  Co.  v.  Parsons,  129  K  Y. 
86,  29  N.  E.  87 ;  Atlantic  Ins.  Co.  v.  Storrow, 
5  Paige  (N.  Y.)  285  {modifying  1  Edw.  621]  ; 
The  Sydney,  27  Fed.  119;  The  Liberty  No.  4, 
7  Fed.  226;  Hogan  v.  Manselly,  12  Fed.  Cas. 
No.  6,584;  Kaltenbach  v.  Mackenzie,  3  C.  P. 
D.  467,  4  Aspin.  39,  48  L.  J.  C.  P.  9,  39  L.  T. 
Rep.  N.  S.  215,  26  Wkly.  Rep.  844;  Houstman 
V.  Thornton,  Holt  N.  P.  242,  17  Rev.  Rep.  632, 
3  E.  C.  L.  102;  Randal  v.  Cochran,  1  Ves. 
98,  27  Eng.  Reprint  916. 

The  fact  that  the  underwriter  might  have 
successfully  resisted  payment  under  the  pol- 
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icy  does  not  affect  his  right  to  subrogation 
upon  payment  of  the  loss.  Nord-Deutscher 
Lloyd  V.  Insurance  Co.  of  North  America,  110 
Fed.  420,  49  C.  C.  A.  1. 

8.  Taylor  v.  Insurance  Co.  of  North  Amer- 
ica, 6  Fed.  410. 

9.  Hardman  v.  Brett,  37  Fed.  803,  2  L.  R.  A. 
173;  New  England  Mut.  Mar.  Ins.  Co.  v.  Dun- 
ham, 18  Fed.  Cas.  No.  10,155,  3  Cliff.  332, 
371  [affirming  8  Fed.  Cas.  No.  4,152,  1  Lowell 
253]. 

Partial  insurance. —  Where  an  owner  who 
is  but  partially  insured,  after  receiving  full 
payment  to  the  extent  of  the  insurance  from 
the  underwriters,  recovers  from  a  third  party 
for  the  damage  done  to  the  insured  property 
he  is  liable  to  the  underwriter  for  its  pro- 
portionate share  of  the  amount  so  recovered. 
Egan  V.  British,  etc..  Mar.  Ins.  Co.,  88  III. 
App.  552  [affirmed  in  193  111.  295,  61  N.  E. 
1081,  86  Am.  St.  Rep.  342]. 

10.  International  Nav.  Co.  v.  Atlantic  Mut. 
Ins.  Co.,  100  Fed.  304. 

11.  Rogers  v.  Hosack,  18  Wend.  (N.  Y.) 
319;  Radcliff  v.  Coster,  Hoffm.  (N.  Y.)  98; 
Shaw  V.  U.  S.,  8  Ct.  CI.  488 ;  King  v.  Victoria 
Ins.  Co.,  [1896]  A.  C.  250,  65  L.  J.  P.  C.  38,  74 
L.  T.  Rep.  N.  S.  206,  44  Wkly.  Rep.  592; 
Burnand  v.  Rodocanachi,  7  App.  Cas.  333,  4 
Aspin.  576,  51  L.  J.  Q.  B.  548,  47  L.  T.  Rep. 
N.  S.  277,  31  Wkly.  Rep.  65;  Blaauwpot  v. 
Da  Costa,  1  Eden  130,  28  Eng.  Reprint  633. 

12.  Egan  v.  British,  etc.,  Mar.  Ins.  Co., 
193  111.  295,  61  N.  E.  1081,  86  Am.  St.  Rep. 
342  [affirming  88  111.  App.  552] ;  Home  Ins. 
Co.  V.  Western  Transp.  Co.,  33  How.  Pr. 
(N.  Y.)  102  [affirmed  in  51  N.  Y.  93];  At- 
lantic Ins.  Co.  V.  Storrow,  5  Paige  (N.  Y.) 
285  [modifying  1  Edw.  621]  ;  The  St.  Johns, 
101  Fed.  469;  The  Queen,  78  Fed.  155;  In  re 
Harris,  57  Fed.  243,  6  C.  C.  A.  320 ;  Pearse  i'. 
Quebec  Steamship  Co.,  24  Fed.  285;  The 
Frank  G.  Fowler,  8  Fed.  360;  The  Liberty 
No.  4,  7  Fed.  226. 

The  master  of  a  vessel  is  liable  to  an  in- 
surer, w^ho  has  paid  a  loss  on  the  cargo,  for 
his  negligence  in  navigation  hj  which  the 
loss  was  occasioned.  LTnion  Ins.  Co.  v.  Dex- 
ter, 52  Fed.  152. 
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had  by  the  insured.^^  The  underwriter  is  only  entitled  by  subrogation  to  full 
indemnity  for  the  amount  paid  to  the  insured,  and  should  he  recover  against  a 
third  party  a  greater  sum  than  that  paid  to  the  insured  he  is  bound  to  reimburse 
the  insured  therefor.^^ 

2.  On  Compromise.  If  the  underwriter  instead  of  making  payment  of  tlie  loss 
sustained  compromises  such  loss  with  the  insured  he  takes  nothing  by  subrogation.^^ 

XL  REINSURANCE.^^ 

A.  Definition  and  Nature  of  Contract.  Reinsurance  is  a  contract  whereby 
the  insured  procures  from  other  underwriters  a  total  or  partial  indemnity  for  loss 
or  damage  to  the  property  which  he  has  insured,  and  from  one  or  more  of  the 
perils  lie  has  insured  against.^^  The  contract  is  totally  distinct  from  and  uncon- 
nected with  the  original  insurance.^^ 

B.  Insurable  Interest  and  Leg'ality.  Every  insurer  has  an  insurable 
interest  in  the  property  he  has  insured, but  such  interest  exists  only  during  th.e 
period  covered  by  the  original  insurance  and  only  as  against  the  risks  therein 
assumed.^^  Contracts  of  reinsurance  are  valid,  although  there  was  formerly  in 
England  a  statutory  provision  against  them.^^  They  may  be  effected  under  an 
open  policy .^^ 

C.  Construction —  l.  In  General.  A  contract  for  the  reinsurance  of  marine 
risks  is  governed  by  the  same  rules  of  construction,  law,  and  usages  as  apply  to 


A  sum  recovered  by  the  mortgagee  for  con- 
version of  the  vessel  passes  by  subrogation 
to  the  underwriters  who  have  paid  for  a  total 
loss.  Mercantile  Mar.  Ins.  Co.  v.  Clark,  118 
Mass.  288. 

13.  The  Livingstone,  104  Fed.  918;  The 
Catskill,  95  Fed.  700;  Simson  v.  Thomson, 
3  App.  Cas.  279,  3  Aspin.  567,  38  L.  T.  Rep. 
N.  S.  1. 

14.  The  Livingstone,  130  Fed.  746,  65 
C.  C.  iV.  610;  The  St.  Johns,  101  Fed.  469. 
Compare  Craig  v.  Murgatroyd,  4  Yeates  ( Pa. ) 
161.  Contra,  North  of  England  Iron  Steam- 
ship Ins.  Assoc.  V.  Armstrong,  L.  R.  5  Q.  B. 
244,  39  L.  J.  Q.  B.  81,  21  L.  T.  Rep.  K  S. 
822,  18  Wklv.  Rep.  520. 

15.  New  York  Ins.  Co.  v.  Roulet,  24  Wend. 
(N.  Y.)  505  [affirming  7  Paige  560]  ;  Blaauw- 
pot  v.  Da  Costa,  1  Eden  130,  28  Eng.  Re- 
print 633;  Brooks  v.  MacDonnell,  1  Y.  &  C. 
Exch.  502. 

Partial  payment  on  account. —  Goods  in- 
sured upon  a  valid  policy  having  been  seized, 
confiscated,  and  sold  by  order  of  the  enemy's 
government  on  their  own  account,  but  the 
necessary  documents  to  verify  the  loss  not 
having  arrived  in  England,  the  underwriters, 
on  application  to  pay  their  subscriptions, 
agreed  to  adjust  and  pay  immediately  £50 
per  cent  on  account,  but  no  abandonment  was 
made  by  the  assured,  and  in  the  meantime 
the  foreign  consignees  of  the  goods,  in  conse- 
quence of  remonstrances  to  the  enemy's  gov- 
ernment, obtained  a  restoration  of  half  the 
proceeds  of  the  goods  which  had  been  so  seized 
and  sold,  which  half  amounted  to  more  than 
the  whole  sum  at  which  they  were  valued 
in  the  policy,  it  was  held  that  the  under- 
writers were  not  entitled  to  recover  back 
the  £50  per  cent  they  had  paid  on  account; 
the  assured  having  in  fact  sustained  a  loss 
of  half  his  goods,  for  which  he  was  no  more 


tlian  indemnified  by  the  £50  per  cent  he  had 
received;  and  there  having  been  no  abandon- 
ment to  the  underwriters;  and  the  superior 
value  of  the  proceeds  arising  from  the  benefit 
of  the  market,  in  which  the  underwriters  had 
no  concern.  Tunno  v.  Edwards,  12  East  488, 
11  Rev.  Rep.  458. 

16.  See  also  Fire  Insurance,  19  Cyc.  638 ; 
Life  Insurance,  25  Cyc.  781. 

17.  Delver  v.  Barnes,  1  Taunt.  48,  9  Rev. 
Rep.  707. 

18.  Pennsylvania  Ins.  Co.  v.  Telfair,  45 
N.  Y.  App.  Div.  564,  61  N.  Y.  Suppl. 
322;  Hastie  v.  De  Peyster,  3  Cai.  (N.  Y.) 
190. 

19.  New  York  Bowery  F.  Ins.  Co.  v.  New 
York  F.  Ins.  Co.,  17  Wend.  (N.  Y.)  359; 
Philadelphia  Ins.  Co.  v.  Washington  Ins.  Co., 
23  Pa.  St.  250;  Delaware  Ins.  Co.  v.  Quaker 
City  Ins.  Co.,  3  Grant  (Pa.)  71. 

Policy  need  not  be  expressed  to  be  a  rein- 
surance.—  Mackenzie  v.  Whitworth,  1  Ex.  D. 
38,  2  Aspin.  490,  45  L.  J.  Exch.  233,  33 
L.  T.  Rep.  N.  S.  655,  24  Wkly.  Rep.  287. 

20.  Delver  v.  Barnes,  1  Taunt.  48,  9  Rev. 
Rep.  707. 

21.  Alliance  Mar.  Assur.  Co.  v.  Louisiana 
State  Ins.  Co.,  8  La.  1,  28  Am.  Dec.  117; 
Plailadelphia  Ins.  Co.  v.  Washington  Ins.  Co., 
23  Pa.  St.  250. 

22.  Merry  v.  Prince,  2  Mass.  176;  New 
York  Bowery  F.  Ins.  Co.  v.  New  York  F. 
Ins.  Co.,  17  Wend.  (N.  Y.)  359;  New  York 
State  Mar.  Ins.  Co.  v.  Protection  Ins.  Co., 
18  Fed.  Cas.  No.  10,216,  1  Story  458  :  Delver 
V.  Barnes,  1  Taunt.  48,  9  Rev.  Rep.  707; 
Andree  v.  Fletcher,  2  T.  R.  161,  3  T.  R.  266, 
1  Rev.  Rop.  701.  See  19  Geo.  II,  c.  37;  30 
&  31  Vict.  c.  23,  §  3. 

23.  Boston  Ins.  Co.  v.  Globe  F.  Ins.  Co., 
174  Mass.  229,  54  N.  E.  543,  75  Am.  St.  Rep. 
303;  Gledstanes  v.  Royal  Exch.  Ins.  Corp., 
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original  marine  insurance,^^  even  though  the  reinsurance  is  against  the  risk  of 
loss  by  fire  only  and  is  contained  in  an  ordinary  fire  policy .^^ 

2.  "  To  Pay  as  May  Be  Paid  Thereon."  Marine  insurance  policies  usually 
contain  a  clause  providing  that  the  insurer  will  "  pay  as  may  be  paid  thereon." 
The  purpose  of  this  clause  is  to  place  the  reinsurers  in  the  same  position  as  the 
original  insurer,^^  but  it  does  not  create  any  liability  beyond  that  of  the  original 


5  B.  &  S.  797,  11  Jur.  N.  S.  108,  34  L.  J.  Q.  B. 
30,  11  L.  T.  Eep.  N.  S.  305,  13  Wkly.  Rep. 
71,  117  E.  C.  L.  797. 

An  open  reinsurance  policy  attaches  ex  pro- 
prio  vigore  to  the  risks  as  they  are  assumed 
by  the  reinsured.  Boston  Ins.  Co.  v.  Globe 
P.  Ins.  Co.,  174  Mass.  229,  54  N.  E.  543, 
75  Am.  St.  Rep.  303. 

24.  Boston  Ins.  Co.  v.  Globe  F.  Ins.  Co., 
174  Mass.  229,  54  N.  E.  543,  75  Am.  St.  Rep. 
303;  New  York  State  Mar.  Ins.  Co.  v.  Pro- 
tection Ins.  Co.,  18  Fed.  Cas.  No.  10,216,  1 
Story  458;  Canada  P.  &  M.  Ins.  Co.  v.  West- 
ern Assur.  Co.,  5  Ont.  App.  244 ;  General  INIar. 
Ins.  Co.  V.  Ocean  Mar.  Ins.  Co.,  16  Quebec 
Super.  Ct.  170. 

The  duty  of  disclosing  all  material  facts 
does  not  differ  in  cases  of  reinsurance  from 
such  duty  in  the  case  of  an  original  insurance. 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S. 
485,  1  S.  Ct.  582,  27  L.  ed.  337 ;  Mackenzie  v. 
Whitworth,  1  Ex.  D.  36,  2  Aspin.  490,  45 
L.  J.  Exch.  233,  33  L.  T.  Rep.  N.  S.  655,  24 
Wkly.  Rep.  287. 

Usage  binding  on  reinsurers  see  supra,  IV, 
B,  1,  c,  note  85. 

Interest  of  reinsurer  need  not  be  specified 
see  supra,  IV,  B,  3,  a,  text  and  note  13. 

English  Stamp  Act. —  Reinsurance  of  ma- 
rine risks  is  marine  insurance  within  the 
meaning  of  the  English  Stamp  Act  of  1891. 
Home  Mar.  Ins.  Co.  v.  Smith,  [1898]  2  Q.  B. 
351,  8  Aspin.  408,  67  L.  J.  Q.  B.  777,  78 
L.  T.  Rep.  N.  S.  734,  46  Wkly.  Rep.  661; 
Charlesworth  v.  Faber,  5  Com.  Cas.  408. 

Reinsurance  policy  covers  only  risks  under 
policies  at  the  time  the  reinsurance  is  effected 
unless  a  different  intent  is  clearly  shown  by 
the  terms  of  the  policy.  Commonwealth  Ins. 
Co.  V.  Globe  Mut.  Ins.  Co.,  35  Pa.  St.  475; 
Lower  Rhine,  etc.,  Ins.  Assoc.  v.  Sedgwidc, 
[1899]   1  Q.  B.  179,  8  Aspin.  466,  68  L.  J. 

B.  186,  80  L.  T.  Rep.  N.  S.  6,  47  Wkly.  Rep. 

Partial  reinsurance. —  An  indorsement  on  a 
policy  of  reinsurance  provided  that  the  re- 
insurance should  be  "to  the  extent  of  one- 
half  the  amount  of  each  and  every  risk  which 
equals  or  exceeds  in  value  the  sum  of 
$15,000"  on  cargoes  insured  by  the  reassured 
under  certain  open  policies,  and  "  on  cargoes 
of  the  value  of  $50,000  and  upwards,  this 
policy  is  to  cover  the  excess  of  $25,000,  not 
exceeding  the  sum  of  $50,000  on  any  one 
cargo."  The  open  policies  issued  by  the  re- 
assured provided  that  tiie  assured  should 
"enter  for  insurance  all  goods  at  the  full 
value  thereof."  It  was  held  that  in  fixing 
the  liability  of  the  reassurer  the  word  "  risk," 
as  used  in  the  indorsement,  referred  to  the 
value  of  the  property  as  indorsed  on  the  open 
policies,  rather  than  the  value  of  the  prop- 

[XI,  C,  1] 


erty  as  adjusted  after  a  loss.  Continental 
Ins.  Co.  ^tna  Ins.  Co.,  138  N.  Y.  16,  33 
N.  E.  724.  Plaintiffs,  having  risks  on  the 
ship  Great  Republic,  her  cargo  and  freight, 
made  written  application  to  defendant,  as 
follows :  "  Re-insurance  is  wanted  by  the 
Mercantile  Mutual  Insurance  Company  for 

$    on  cargo,  on  board  of  the  ship  Great 

Republic,  at  and  from  New  York  to  Liver- 
pool, on  the  excess  of  insurance  which  plain- 
tiff's may  have  over  $50,000,  not  exceeding 
$15,000."  Defendants  agreed  to  make  the 
insurance  as  applied  for.  It  was  held  that 
the  policy  attached  to  any  excess  over  fifty 
thousand  dollars  which  plaintiffs  had  at  risk 
on  the  cargo  alone,  and  not  on  vessel,  freight, 
and  cargo,  and,  plaintiffs'  risk  on  the  cargo 
alone  at  no  time  amounting  to  said  sura, 
judgment  was  for  defendants.  Mercantile  Mut. 
ins.  Co.  V.  State  Mut.  F.  &  M.  Ins.  Co.,  25 
Barb.  (N.  Y.)  319. 

Original  risk  covered  by  two  policies. —  By 
a  policy  a  vessel  was  insured  from  Bombay 
to  Calcutta,  and  for  thirty  days  after  she 
had  been  moored  at  the  latter  place.  She 
had  arrived  there  ten  days  before  such  policy 
was  effected,  and  on  receiving  news  of  her 
arrival,  her  owners  effected  a  second  policy 
on  her  with  the  same  insurers,  by  which  she 
was  insured  at  and  from  Calcutta  to  Bom- 
bay. The  vessel  was  totally  lost  at  Calcutta 
during  the  continuance  of  the  risk  under  both 
policies,  and  the  insurers  having  paid  the 
owners  as  for  a  total  loss  upon  the  second 
policy  sought  to  recover  the  full  amount  upon 
a  policy  of  reinsurance  Avhich  they  had  ef- 
fected of  the  risk  under  the  second  policy, 
without  deducting  the  money  payable  upon 
the  first  policy.  The  court  was  of  opinion 
that  the  second  policy  was  intended  as  a  sub- 
stitution for  the  first,  and  that  the  original 
insurers  were  liable  only  on  the  second  policy, 
and  were  therefore  entitled  to  recover  the 
full  amount  on  the  policy  of  reinsurance. 
Union  Mar.  Ins.  Co.  v.  Martin,  35  L.  J.  C.  P. 
181. 

25.  Boston  Ins.  Co.  v.  Globe  F.  Ins.  Co., 
174  Mass.  229,  54  N.  E.  543,  75  Am.  St.  Rep. 
303;  Imperial  Mar.  Ins.  Co.  v.  Fire  Ins. 
Corp.,  4  C.  P.  D.  166,  4  Aspin.  71,  48 
L.  J.  C.  P.  424,  40  L.  T.  Rep.  N.  S.  166, 
27  Wkly.  Rep.  680. 

26.  Commonwealth  Ins.  Co.  v.  Globe  Mut. 
Ins.  Co.,  35  Pa.  St.  ,475;  In  re  Eddvstone 
Mar.  Ins.  Co.,  [1892]  2  Ch.  423,  7  Aspin. 
167,  61  L.  J.  Ch.  362,  66  L.  T.  Rep.  N.  S. 
370,  40  Wkly.  Rep.  441. 

*'  Subject  to  the  same  clauses  and  condi- 
tions "  as  original  policy  incorporates  into  the 
reinsurance  policy  each  and  every  clause  of 
the  original.  Charlesworth  v.  Faber,  5  Com. 
Cas.  408. 
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insurers^'  or  make  payment  on  tlie  original  policy  a  condition  precedent  to  a 
recovery  from  the  reinsurers.^^ 

D.  Extent  of  Loss  and  Liability  of  Reinsurers  —  l.  in  General.  The 
reinsurer  is  liable  to  the  same  extent  as  the  original  insurer  for  all  losses  from 
perils  which  he  has  assumed..^^ 

2.  Abandonment  and  Total  Loss.  The  law  of  abandonment  in  marine  insur- 
ance does  not  apply  to  a  contract  of  reinsurance  as  between  the  insurer  and  the 
reinsurer  but  under  a  reinsurance  the  first  insurer  cannot  recover  from  the 
reinsurers  as  for  a  total  loss  for  what  might  liave  been  a  constructive  total  loss 
liad  the  insured  duly  abandoned  to  the  original  insurer.^^ 

E.  Subrog'ation.  Reinsurers  upon  payment  of  a  loss  acquire  the  same 
rights  by  subrogation  as  are  acquired  in  similar  cases  where  the  original  insurer 
pays  a  loss.^^ 

F.  Actions  —  1.  In  General.  Actions  upon  contracts  of  reinsurance  on 
marine  risks  are  governed  by  the  same  rules  that  apply  to  actions  on  the  original 
insurance.^^ 

2.  Defenses.  The  reinsured  can  avail  himself  of  any  defenses  which  were 
open  to  the  original  insurer,  and  although  the  original  underwriter  pays  a  loss 
which  he  could  have  successfully  defended,  whether  because  of  lack  of  interest, 
fraud,  concealment,  deviation,  or  breach  of  warranty,  the  reinsurer  is  entitled  to 
defend  an  action  by  the  original  insurer  npon  those  grounds.^'* 

3.  Evidence.  In  actions  upon  policies  of  reinsurance  the  same  proof  is 
required  from  plaintiff  as  is  required  in  actions  upon  an  original  contract  of 
marine  insurance.^ 


27.  Marten  r.  Steamship  Owners'  Under- 
writing Assoc.,  9  Aspin.  339,  7  Com.  Cas. 
195,  71  L.  J.  K.  B.  718,  87  L.  T.  Rep.  K  S. 
208,  50  Wkly.  Rep.  587 ;  Chippendale  r.  Holt, 

8  Aspin.  78,  65  L.  J.  Q.  B.  104,  73  L.  T.  Rep. 
N.  S.  472,  44  Wkly.  Rep.  128. 

28.  In  re  Eddystone  Mar.  Ins.  Co.,  [1892] 
2  Ch.  423,  7  Aspin.  167,  61  L.  J.  Ch.  362, 
66  L.  T.  Rep.  N.  S.  370,  40  Wkly.  Rep.  441. 

29.  Ocean  Steamshi^i  Co.  v.  ^tna  Ins.  Co., 
121  Fed.  882;  Western  Assur.  Co.  v.  Baden 
Mar.  Assur.  Co.,  22  Quebec  Super.  Ct.  374. 

Costs  bona  fide  incurred  in  defending  the 
suit  by  the  original  assured  are  chargeable 
against  the  reinsurer  where  he  has  been  given 
notice  of  such  suit  and  is  liable  for  the  loss 
which  was  the  subject  of  the  suit.  Hastie 
r.  De  Peyster,  3  Cai.  (N.  Y.)  190.  And  see 
^^■ew  York  State  Mar.  Ins.  Co.  v.  Protection 
Ins.  Co.,  18  Fed.  Cas.  No.  10,216,  1  Story 
458.  ^ 

Where  the  insurer  pays  for  a  total  loss 
after  an  abandonment  the  reinsurer  is  not 
obliged  to  pay  for  a  total  loss  where  the 
loss  was  not  in  fact  constructively  total.  Chip- 
pendale V.  Holt,  8  Aspin.  78,  65  L.  J.  Q.  B. 
104,  73  L.  T.  RcT).  N.  S.  472,  44  Wkly.  Rep. 
128.  See  also  Marten  v.  Steamship  Owners' 
Underwriting  Assoc.,  9  Aspin.  339,  7  Com. 
Cas.  195,  71  L.  J.  K.  B.  718,  87  L.  T.  Rep. 
iN.  S.  208,  50  Wkly.  Rep.  587. 

The  sue  and  labor  clause  in  the  original 
policy  operates  to  bind  each  successive  under- 
writer, where  there  is  a  chain  of  reinsurance 
policies,  to  make  good  the  expenses  which 
may  have  been  incurred  for  his  benefit.  West^ 
em  Assur.  Co.  v.  Poole,  [1903]  1  K.  B.  376, 

9  Aspin.  390,  8  Com.  Cas.  108,  72  L.  J.  K.  B. 
195,  88  L.  T.  Rep.  N.  S.  362. 


30.  Hastie  v.  De  Peyster,  3  Cai.  (N.  Y.) 
190;  Western  Assur.  Co.  v.  Poole,  [1903]  1 
K.  B.  376,  9  Aspin.  390,  8  Com.  Cas.  108, 
72  L.  J.  K.  B.  195,  88  L.  T.  Rep.  N.  S.  362. 

31.  Western  Assur.  Co.  t".  Poole,  [1903]  1 
K.  B.  376,  9  Aspin.  390,  8  Com.  Cas.  108,  72 
L.  J.  K.  B.  195,  88  L.  T.  Rep.  K  S.  362; 
Phoenix  Ins.  Co.  v.  Anchor  Ins.  Co.,  4  Ont. 
524. 

32.  The  Ocean  Wave,  18  Fed.  Cas.  No. 
10,417,  5  Biss.  378.  See  Delaware  Ins.  Co.  t. 
Quaker  City  Ins.  Co.,  3  Grant  (Pa.)  71. 
And  see  supra,  X,  D. 

33.  See  infra,  XII. 

34.  New  York. —  Hastie  v.  De  Peyster,  '3 
Cai.  190. 

Pennsylvania.  —  Delaware  Ins.  Co.  v. 
Quaker  City  Ins  Co.,  3  Grant  71. 

United  States. —  New  York  State  Mar.  Ins. 
Co.  V.  Protection  Ins.  Co.,  18  Fed.  Cas.  No. 
10,216,  1  Story  458. 

England. —  Maritime  Ins.  Co.  v.  Stearns, 
[1901]  2  K.  B.  912,  6  Com.  Cas.  182,  71  L.  J. 
K.  B.  86,  50  Wkly.  Rep.  283 ;  China  Traders' 
Ind.  Co.  V.  Royal  Exch.  Assur.  Corp.,  [1898] 
2  Q.  B.  187,  8  Aspin.  409,  67  L.  J.  Q.  B.  736, 
78  L.  T.  Rep.  N.  S.  783,  46  Wkly.  Rep.  497; 
Marten  r.  Steamship  Owners'  Underwriting 
Assoc.,  9  Aspin.  339,  7  Com.  Cas.  195,  71 
L.  J.  K.  B.  718,  87  L.  T.  Rep.  N.  S.  208,  50 
Wkly.  Rep.  587. 

Canada. —  Phoenix  Ins.  Co.  v.  Anchor  Ins. 
Co.,  4  Ont.  524. 

35.  Pennsylvania  Ins.  Co.  r.  Telfair,  45 
N.  Y.  App.  Div.  564,  61  N.  Y.  Suppl.  322; 
Hastie  v.  De  Peyster,  3  Cai.  (N.  Y.)  190.  See 
infra,  XII,  F. 

The  reinsurer  is  entitled  to  require  the  re- 
insured to  show   that   a   loss    of  the  kind 
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XII.  ACTIONS. 

A.  Jurisdiction  and  Form  of  Action  —  l.  In  Admiralty.  As  a  contract  of 
marine  insurance  is  a  maritime  contract,  courts  of  admiralty  have  jurisdiction  of 
actions  tliereon,^^  and  of  actions  to  recover  premiums  due  tliereunder.^^  But  a 
court  of  admiralty  has  no  jurisdiction  to  reform  a  policy  of  marine  insurance,^^ 
or  to  enforce  specific  performance  ot  an  agreement  to  insure.^^  The  remedy  in 
admiralty  on  a  policy  of  marine  insurance  is  by  a  libel  in  jrjersonam  and  is 
governed  by  the  general  rules  applicable  to  such  remedy  on  other  causes  of  action.^ 

2.  At  Law.  Although  a  contract  of  marine  insurance  is  within  the  jurisdic- 
tion of  courts  of  admiralty,  their  jurisdiction  is  not  exclusive,  but  the  common-law 
courts  have  concurrent  jurisdiction  of  actions  thereon.^^  An  action  at  law  will 
lie  on  a  contract  of  insurance  created  by  the  acceptance  of  an  application  and 
issue  of  a  binding  slip  or  the  like,  although  a  policy  was  to  be  subsequently 
issued,^^  or  on  a  parol  agreement  to  insure.^^  Assumpsit  will  lie  if  the  contract  is 
not  under  seal;^^  but  it  will  not  lie  on  a  contract  under  seal,  unless  a  new  parol 
agreement  and  consideration  are  averred,  or  unless  the  common-law  rule  in  this 


reinsured  lias  in  fact  happened;  that  the 
reinsured  has  taken  all  necessary  steps  to 
have  it  fairly  and  carefully  ascertained. 
That  is  all.  He  can  upset  the  settlement  be- 
tween the  original  insurer  and  the  underwriter 
only  on  the  ground  that  it  is  dishonest  or  has 
been  arrived  at  carelessly.  An  honest  mis- 
take will  not  afford  excuse  for  not  paying. 
Western  Assur.  Co.  v.  Poole,  [1903]  1  K.  B. 
37C,  9  Aspin.  390,  8  Com.  Cas.  108,  72  L.  J. 
K.  B.  195,  88  L.  T.  Rep.  N.  S.  362. 

It  will  not  be  presumed  that  the  reinsur- 
ance policy  covers  the  same  risks  as  the  origi- 
nal policy.  Pennsylvania  Ins.  Co.  v.  Telfair, 
45  N.  Y.  App.  Div.  564,  61  N.  Y.  Suppl.  322. 

Proof  of  a  judgment  recovered  against  the 
insured  company  on  its  policy  is  sufficient 
proof  of  a  loss  in.  an  action  against  the  rein- 
surers. Ocean  Ins.  Co.  v.  Sun  Mut.  Ins.  Co., 
18  Fed.  Cas.  No.  10,408,  15  Blatchf.  249. 

36.  New  England  Mar.  Ins.  Co.  v.  Dunham, 
11  Wall.  (U.  S.)  1,  20  L.  ed.  90;  North  Ger- 
man F.  Ins.  Co.  V.  Adams,  142  Fed.  439,  73 
C.  C.  A.  555;  Kerr  v.  Union  Mar.  Ins.  Co., 
124  Fed.  835  (holding  that  action  lies  on  con- 
tract created  by  acceptance  of  application  and 
issue  of  a  binding  slip)  ;  Andrews  v.  Essex 
F.  &  M.  Ins.  Co.,  1  Fed.  Cas.  No.  374,  3 
Mason  6;  De  Lovio  V.  Boit,  7  Fed.  Cas.  No. 
3,776,  2  Gall.  398;  Gloucester  Ins.  Co.  v. 
Younger,  10  Fed.  Cas.  No.  5,487,  2  Curt.  322, 

I  Sprague  236;  Hale  v.  Washington  Ins.  Co., 

II  Fed.  Cas.  No.  5,916,  2  Story  176.  See, 
generally,  Admiealty,  1  Cyc.  825  et  seq. 

Insurance  against  fire. —  A  policy  of  insur- 
ance on  a  vessel  engaged  in  navigation,  al- 
though it  insures  her  against  fire  risks  alone, 
is  a  maritime  contract  because  of  its  subject- 
-matter, and  an  action  in  personam  to  enforce 
payment  thereof  is  within  the  jurisdiction  of 
a  court  of  admiralty.  North  German  F.  Ins. 
Co.  V.  Adams,  142  Fed.  439,  73  C.  C.  A,  555. 
Compare  supra,  I,  note  1. 

37.  The  Guiding  Star,  9  Fed.  521  [affirmed 
in  18  Fed.  263]. 

38.  Williams  v.  Providence  Washington 
Ins.  Co.,  56  Fed.  159  (holding  therefore  that 

[XII.  A.  1] 


a  suit  brought  upon  a  contract  of  marine  in- 
surance, where  the  loss  accrued  outside  of  the 
express  limits  of  the  policy  and  the  libel  was 
based  upon  alleged  false  and  fraudulent  nego- 
tiations leading  up  to  the  making  of  the  pol- 
icy, was  not  within  the  jurisdiction  of  a 
court  of  admiralty)  ;  Andrews  v.  Essex  F.  & 
M.  Ins.  Co.,  1  Fed.  Cas.  No.  374,  3  Mason  6. 
See  Admiralty,  1  Cyc.  824.  : 

39.  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  1  | 
Fed.  Cas.  No.  374,  3  Mason  6.    See  Admi- 
ralty, 1  Cyc.  824. 

A  contract  to  procure  insurance  is  not  a 
maritime  contract  enforceable  in  admiralty. 
Marquardt  v.  French,  53  Fed.  603. 

40.  New  England  Mut.  Mar.  Ins.  Co.  v.  i 
Dunham,  18  Fed.  Cas.  No.  10,155,  3  Cliff.  332,  I 
371;  and  other  cases  cited  supra,  note  30.  ' 
See,  generally.  Admiralty,  1  Cyc.  846  et  seq. 

41.  New  England  Mar.  Ins.  Co,  f.  Dunham, 

11  Wall.  (U.  S.)  1,  20  L.  ed.  90;  De  Lovio  I 
V.  Boit,  7  Fed.  Cas.  No.  3,776,  2  Gall.  398;  ! 
New  England  Mut.  Mar.  Ins.  Co.  v.  Dunham, 
18  Fed.  Cas.  No.  10,155,  3  Cliff.  332,  371. 
And  see  Albany  City  Ins.  Co.  v.  Whitney,  70 
Pa.  St.  248.    See  also  Admiralty,  1  Cyc.  811. 

The  common-law  remedies  when  applied  to 
a  policy  of  marine  insurance  were  found  to 
be  so  inadequate  and  clumsy  that  disputes 
arising  out  of  the  contract  were  generally 
left  to  arbitration  until  the  year  A.  D.  1601 
when  the  statute  of  43  Elizabeth  was  passed 
creating  a  special  court  or  commission  for 
the  hearing  and  determining  of  causes  arising 
on  policies  of  insurance.  New  England  Mar. 
Ins.  Co.  V.  Dunham,  11  Wall.  (U.  S.)  1,  20 
L.  ed.  90. 

42.  Scammell  f.  China  Mut.  Ins.  Co.,  164 
Mass.  341,  41  N  E.  649,  49  Am.  St.  Rep.  462; 
Kerr  v.  Union  Mar.  Ins.  Co.,  124  Fed.  835. 

43.  Mobile  Mar.  Dock,  etc.,  Ins.  Co.  v.  Mc- 
Millan, 31  Ala.  711. 

44.  Firemen's  Ins.  Co.  v.  Floss,  67  Md. 
403,  10  Atl.  139,  1  Am.  St.  Pep.  398 ;  Luciani 
v.  American  F.  Ins.  Co.,  2  Whart.  (Pa.) 

167 ;  Mead  v.  Davidson,  3  A.  &  E.  303,  1  Harr.  I 
&  W.  156,  4  L.  J.  K.  B.  193,  4  N.  &  M.  701, 


MARINE  INSURANCE 


[26  Cyc]  715 


respect  has  been  changed  by  statute.^  Where  the  contract  is  under  seal,  debt^^  or 
covenant  will  lie  in  proper  cases  to  recover  the  amount  due  for  a  loss  ;  and  debt 
will  also  lie  in  a  proper  case  where  the  contract  is  not  under  seal.''^  If  a  policy 
has  been  executed  and  become  binding,  and  the  company  refuses  to  deliver  it 
after  learning  of  a  loss,  trover  may  be  maintained.^^ 

3.  In  Equity.  An  action  on  a  contract  of  marine  insurance,  other  than  in 
admiralty,^^  must  be  at  law  and  not  in  equity,  unless  there  are  special  grounds  of 
equitable  jurisdiction.^^  A  court  of  equity,  however,  has  jurisdiction  to  enforce 
specific  performance  of  an  oral  agreement  to  make  a  policy  of  insurance,^^  and  the 
court,  having  jurisdiction  for  this  purpose,  maj^  also  give  a  decree  for  the  amount 
due  after  a  loss.^^  A  court  of  equity  of  course  is  the  proper  forum  in  which  to 
sue  for  reformation  of  a  policy  of  marine  insurance. 

4.  Action  to  Recover  Premiums.  A  court  of  law  will  take  jurisdiction  of  an 
action  to  recover  premiums  paid,  notwithstanding  plaintiff  is  only  an  equitable 
assign  ee.^^ 

5.  Contractual  Provisions.  Clauses  providing  for  the  arbitration  of  differ- 
ences arising  between  the  parties  in  regard  to  losses  under  the  policy  are  generally 
held  not  to  oust  the  courts  of  their  jurisdiction,^^  and  a  provision  in  the  policy 
restricting  the  maintenance  of  an  action  to  a  special  foreign  court  has  been  held 
to  be  in  valid. 

B.  Time  of  Bring'ing"  Suit — 1.  Statutory  Limitations.  The  statutory  limi- 
tations as  to  the  time  within  which  actions  on  contract  must  be  instituted  are  in 
general  applicable  to  contracts  of  marine  insurance.^^ 


30  E.  C.  L.  153.  See,  generally,  Assumpsit, 
Action  of,  4  Cyc.  317. 

45.  Alexandria  Mar.  Ins.  Co.  v.  Young,  1 
Cranch  (U.  S.)  331,  2  L.  ed.  126.  See  also 
Firemen's  Ins.  Co.  v.  Floss,  67  Md.  403,  10 
Atl.  139,  1  Am.  St.  Rep.  398 ;  and,  generally, 
Assumpsit,  Action  of,  4  Cyc.  323, 

Where  the  corporate  seal  of  the  insurer  is 
affixed,  not  for  the  purpose  of  making  the 
polic}^  a  specialty,  but  merely  as  the  mode  of 
executing  a  corporate  contract,  it  seems  that 
the  contract  may  be  treated  as  a  simple  con- 
tract and  assumpsit  maintained  thereon.  See 
Roper  'C.  English,  etc.,  Mar.  Ins.  Co.,  1  Am. 
Ins.  157  note.  Compare,  however.  Corpora- 
tions, 10  Cyc.  1338. 

46.  See  Franklin  F.  Ins.  Co.  r.  Massey,  33 
Pa.  St.  221;  and  Debt,  Action  of,  13  Cyc. 
409. 

47.  Alexandria  Mar.  Ins.  Co.  v.  Youijg,  1 
Cranch  (U.  S.)  331,  2  L.  ed.  126;  Pelly  v. 
Royal-Exch.  Assur.  Co.,  1  Burr.  341.  See  also 
Herron  v.  Peoria  M.  &  F.  Ins.  Co.,  28  111.  235, 
81  Am.  Dec.  272;  and  Covenant,  Action  of, 
11  Cyc.  1022. 

48.  See  People's  Ins.  Co.  v.  Spencer,  53  Pa. 
St.  353,  91  Am.  Dec.  217  (policy  renewed  by 
parol  indorsement)  ;  and  Debt,  Action  of, 
13  Cyc.  405,  409. 

49.  Kohne  r.  Insurance  Co.  of  North  Amer- 
ica, 14  Fed.  Cas.  No.  7,920,  1  Wash.  93.  And 
see  Franklin  F.  Ins.  Co.  v.  Colt,  20  Wall. 
(U.  S.)  560,  22  L.  ed.  423. 

50.  See  supra,  XII,  A,  1. 

51.  Carter  v.  United  Ins.  Co.,  1  Johns.  Ch. 
(N.  Y.)  463  (holding  that  a  bill  filed  to  re- 
cover the  amount  of  a  total  loss  on  a  policy 
of  insurance,  stating  no  other  ground  of  equi- 
table relief  than  that  the  policy  had  been  as- 
signed to  plaintiffs  by  the  insured,  in  whose 


name  it  had  been  effected,  and  that  the  in- 
surers refused  to  pay  was  bad  on  demurrer,  as 
plaintiffs  had  an  adequate  remedy  at  law)  ; 
Motteux  ^•.  London  Assur.  Co.,  1  Atk.  545,  26 
Eng.  Reprint  343;  De  Ghettoff  v.  London 
Assur.  Co.,  4  Bro.  P.  C.  436,  2  Eng.  Reprint 
295 ;  Dhegetoft  f.  London  Assur.  Co.,  Moseley 
83,  25  Eng.  Reprint  285. 

52.  Carpenter  v.  Mutual  Safety  Ins.  Co.,  4 
Sandf.  Ch.  (N.  Y.)  408;  Franklin  F.  Ins.  Co. 
v.  Colt,  20  Wall.  (U.  S.)  560,  22  L.  ed.  423; 
Commercial  Mut.  Ins.  Co.  v.  Union  Mut.  Ins. 
Co.,  19  How.  (U.  S.)  318,  15  L.  ed.  636. 

53.  Carpenter  v.  Mutual  Safety  Ins.  Co.,  4 
Sandf.  Ch.  (N.  Y.)  408;  Franklin  F.  Ins.  Co. 
r.  Colt,  20  Wall.  (U.  S.)  560,  22  L.  ed. 
423. 

54.  National  Traders'  Bank  v.  Ocean  Ins. 
Co.,  62  Me.  519;  Hearn  v.  Equitable  Safety 
Ins.  Co.,  11  Fed.  Cas.  No.  6,300,  4  Cliff.  192 
[affirmed  in  2  Wall.  494,  22  L.  ed.  398]  ;  Mac- 
kenzie r.  Coulson,  L.  R.  8  Eq.  368;  Motteux 
V.  London  Assur.  Co.,  1  Atk.  545,  26  Eng. 
Reprint  343.    See  supra,  VI,  D. 

55.  Hoskins  v.  Holland,  44  L.  J.  Ch.  273, 
23  Wkly.  Rep.  477. 

56.  Kill  V.  Hollister,  1  Wils.  C.  P.  129; 
Anchor  Mar.  Ins.  Co.  r.  Allen,  13  Quebec  4. 

A  provision  to  arbitrate  is  waived  where 
the  underwriters,  although  refusing  to  accept 
an  abandonment,  have  taken  possession  of 
and  repaired  the  ship.  Cobb  v.  New  England 
Mut.  Mar.  Ins.  Co.,  6  Gray  (Mass.)  192.  See 
Contracts,  9  Cyc.  510,  511. 

57.  Slocum  v.  Western  Assur.  Co.,  42  Fed. 
235. 

Agreements  ousting  courts  of  jurisdiction 

see  Contracts,  9  Cyc.  510. 

58.  See,  generally.  Limitations  of  Ac- 
tions. 
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2.  Contractual  Limitations  —  a.  Construction  and  Validity.  Under  the 
usual  clauses  limiting  tlie  time  to  institute  suit,  such  time  does  not  begin  to  run 
until  tlie  loss  is  payable  under  the  terms  of  the  policy.^'^  Tliese  stipulations  are 
generally  considered  valid  and  binding.^'' 

b.  Performanee  of  Conditions.  The  preliminary  conditions  provided  for  in 
the  policy  as  to  time  of  payment  should  be  performed  prior  to  instituting  suit, 
but  if  the  underwriters  prevent  the  insured  from  performing  those  conditions, 
they  are  thereby  waived,  and  if  suit  is  instituted  without  performing  them  it 
is  not  prematurely  commenced.^^ 

C.  Parties — l.  Plaintiff  —  a.  Insured,  Payee,  Etc.  A  policy  taken  by  the 
assured  in  his  own  name  can  be  sued  upon  only  by  him  or  his  legal  representa- 
tives ;  but  if  the  policy  is  taken  by  one  person  for  account  of  another,  or  pay- 
able to  another,  or  "  for  account  of  whom  it  may  concern,"  the  person  effecting 


59.  When  loss  occurs. —  When  goods  are  in- 
sured for  a  voyage,  the  time  of  the  loss  oc- 
curring is  not  necessarily  the  time  when  the 
peril  is  encountered  and  the  vessel  driven 
ashore.  Thus,  where  it  is  subsequently  found 
necessary  to  sell  the  cargo  at  an  intermediate 
port  the  loss  only  becomes  total  from  that 
time.  Browning  ij.  Provincial  Ins.  Co.,  L.  R. 
5  P.  C.  263,  2  Aspin.  35,  28  L.  T.  Rep.  N.  S. 
853,  21  Wkly.  Rep.  587.  The  loss  does  not 
occur  when  the  vessel  runs  on  a  shoal ;  the 
question  of  loss  not  depending  on  the  vessel 
going  aground,  but  on  the  expense  of  getting 
,  her  off  and  repaired,  and  losses  being  pay- 
able, by  provision  of  the  policy,  after  proof 
of  loss  or  damage.  Harvey  t  Detroit  F.  &  M. 
Ins.  Co.,  120  Mich.  601,  79  N.  W.  898. 

Collision  liability  clause. —  Where  a  policy 
Insuring  the  owner  of  a  tug  against  loss 
arising  from  any  accident  to  any  other  ves- 
sel or  its  cargo  for  which  insured  or  his  tug 
might  be  liable  stipulated  that  the  insurer 
should  not  be  liable  unless  the  liability  of  in- 
surance for  such  damage  should  be  deter- 
mined by  a  suit  at  law,  or  otherwise,  as  the 
insurer  might  elect;  that  all  claims  should 
be  void  unless  prosecuted  within  twelve 
months  of  the  loss;  and  that  insured  should 
defend  any  suits  to  subject  him  to  any 
liability  insured  against,  it  was  held  that 
the  loss  from  which  the  twelve  months'  limi- 
tation commenced  to  run  did  not  occur  until 
insured  had  paid  the  damage  pursuant  to  a 
decree  of  a  court  of  last  resort  adjudging 
him  or  his  tug  liable  therefor.  McWilliams 
V,  Home  Ins.  Co.,  40  N.  Y.  App.  Div.  400,  57 
N.  Y.  Suppl.  1100.  Where  the  policy  further 
provided  that  the  losses  should  be  payable 
sixty  days  after  proofs  of  loss  or  damage  and 
of  the  amount  thereof,  it  was  held  that  proofs 
of  loss  could  not  be  made  until  after  a  judi- 
cial determination  of  the  liability  of  the  ves- 
sel, and  the  limitation  commenced  to  run 
sixty  days  after  such  proofs  Avere  furnished, 
unless  they  were  waived.  Rogers  Xi.  iEtna 
Ins.  Co.,  95  Fed.  103,  35  C.  C.  A.  396  laffirm- 
ing  76  Fed.  509].  But  in  Provincial  Ins.  Co. 
V.  Mtngi  Ins.  Co.,  16  U.  C.  Q.  B.  135,  under 
similar  clauses  it  was  held  that  an  action 
brought  within  twelve  months  after  payment 
of  a  loss  to  another  vessel,  but  more  than 
twelve  months  after  the  collision  occurred, 
was  too  late. 

[XII,  B,  2.  a] 


"  Months "  means  calendar  months  when 
used  in  such  a  clause.  Pomares  v.  Provincial 
Ins.  Co.,  (Hil.  T.  1873)  Stevens  N.  Brunsw. 
Dig.  432. 

The  action  is  deemed  commenced  from  the 
time  the  writ  is  issued  and  placed  in  the 
hands  of  the  proper  officer  for  service.  Har- 
vey V.  Detroit  F.,  etc.,  Ins.  Co.,  120  Mich. 
601,  79  N.  W.  898;  O'Leary  v.  Pelican  Ins. 
Co.,  29  N.  Brunsw.  510. 

After  claim  of  loss. —  Where  a  clause  re- 
quired action  to  be  brought  within  twelve 
months  from  the  date  of  depositing  claim  for 
loss  or  damage  at  the  office  of  the  assurers, 
and  a  protest  was  deposited  accompanied  by 
a  demand  for  the  insurance,  but  the  protest 
was  defective  and  some  months  later  an 
amended  claim  was  deposited,  it  was  held 
that  an  action  begun  more  than  twelve 
months  after  the  original,  but  less  than 
twelve  months  after  the  amended  claim,  was 
deposited  was  too  late.  Robertson  v.  Pugh, 
15  Can.  Sup.  Ct.  706. 

If  the  insured  is  under  disability  to  sue 
within  the  period  the  provision  becomes  nuga- 
tory, and  does  not  commence  to  run  even 
after  the  disability  has  been  removed. 
Semmes  v.  City  F.  Ins.  Co.,  13  Wall.  (U.  S.) 
158,  20  L.  ed.  490. 

If  the  underwriter  prolongs  negotiations 
for  settlement  until  the  expiration  of  the 
time  provided  in  the  policy  within  which  suit 
must  be  commenced  his  actions  constitute  a 
waiver  of  such  limitation.  De  Farconnet  v. 
Western  Ins.  Co.,  110  Fed.  405  [affirmed  in 
122  Fed.  448,  58  C.  C.  A.  612]. 

60.  Allen  v.  Merchants  Mar.  Ins.  Co.,  15 
Can.  Sup.  Ct.  488 ;  Pomares  v.  Provincial  Ins. 
Co.,  (Hil.  T.  1873)  Stevens  K  Brunsw.  Dig. 
432.  See  Conteacts,  9  Cyc.  511;  Limita- 
tions OF  Actions,  25  Cyc.  1013,  1017. 

61.  Rogers  v.  .Etna  ins.  Co.,  76  Fed.  569 
[affirmed  in  95  Fed.  103,  35  C.  C.  A.  396]  ; 
Strong  V.  Harvey,  3  Bing.  304,  4  L.  J.  C.  P. 
O.  S.  57,  11  Moore  C.  P.  72,  11  E.  C.  L.  153; 
Scott  V.  Avery,  5  H.  L.  Cas.  811,  2  Jur.  K  S. 
815,  25  L.  J.  Exch.  308,  4  Wkly.  Rep.  746,  10 
Eng.  Reprint  1121.  Compare  Lantalum  v. 
Anchor  Mar.  Ins.  Co.,  22  N.  Brunsw.  14; 
Dickie  v.  Western  Assur.  Co.,  21  N.  Brunsw. 
544. 

62.  Carroll  v.  Boston  Mar.  Ins.  Co.,  S 
Mass.  515. 
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the  insurance  or  his  legal  representative  may  sue  upon  the  policy  in  his  own 
nauie/^  even  though  it  is  made  payable  to  a  mortgagee^  or  other  third  jierson 
or  it  may  be  sued  upon  by  any  of  the  parties  for  whose  benefit  it  w^as  effected.^^ 
But  coowners  of  the  insured  property  are  not  proper  parties  w^iere  the  insurance 
has  not  been  effected  for  their  benetit.^'^  The  assured  cannot  sue  after  his  interest 
in  the  property  ceases.^^ 

b.  Assignee.    An  assignee  of  the  policy  before  loss  who  has  taken  the  same 


63.  Maines —  Sleeper  v.  Union  Ins.  Co.,  Go 
Me.  385,  20  Am.  Rep.  706. 

Massachusetts. —  Reed  v.  Pacific  Ins.  Co.,  1 
Mete.  166;  Cobb  i\  New  England  Mut.  Mar. 
Ins.  Co.,  6  Gray  192. 

New  York. —  New  Haven  Steamboat  Co.  v. 
Providence- Washington  Ins.  Co.,  159  N.  Y. 
547,  54  N.  E.  1093  [reversing  on  opinion  of 
Barrett,  J.,  10  N.  Y.  App.  Div.  278,  41  N.  Y. 
Suppl.  1042]  ;  Delahunt  v.  JEtna  Ins.  Co.,  97 
N.  Y.  537 ;  Walsh  r.  Washington  Mar.  Ins. 
Co.,  32  N.  Y.  427 ;  Voisin  v.  Commercial  Mut. 
Ins.  Co.,  62  Hun  4,  16  N.  Y.  Suppl.  410;  Mc- 
Laughlin V.  Great  Western  Ins.  Co.,  20  N.  Y. 
Suppl.  536;  Hughes  V.  Mercantile  Mut.  Ins. 
Co.,  44  How.  Pr.  351. 

Ohio.^  Knight  v.  Eureka  F.  &  M.  Ins.  Co., 
26  Ohio  St.  604,  20  Am.  Rep.  778. 

United  States. —  Dodwell  f.  Munich  Assur. 
Co.,  123  Fed.  841  {affirmed  in  128  Fed.  410, 
63  C.  C.  A.  152]  ;  Howland  v.  Alexandria  Mar. 
Ins.  Co.,  12  Fed.  Cas.  No.  6,798,  2  Cranch 
C.  C.  474. 

England. —  Provincial  Ins.  Co.  v.  Leduc, 
L.  R.'O  P.  C.  224,  2  Aspin.  338,  43  L.  J.  P.  C. 
49,  31  L.  T.  Rep.  N.  S.  142,  22  Wklv.  Rep. 
929;  Flindt  r.  Waters,  15  East  260,  3  Rev. 
Rep.  457;  Roberts  v.  Ogilby,  9  Price  269,  23 
Rev.  Rep.  671. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1558, 
1559. 

If  agency  is  disavowed  or  discontinued  the 

person  efTecting  the  policy  cannot  sue.  Reed 
V.  Pacific  Ins.  Co.,  1  Mete.  (Mass.)  166. 

After  sale. —  A  marine  policy  was  taken  on 
a  steamship  for  account  of  whom  it  may  con- 
cern, to  be  paid,  in  case  of  loss,  to  the  steam- 
ship company.  The  title  to  the  vessel  was  in 
the  company,  and  it  subsequently  sold  her, 
taking  a  mortgage  which  ran  to  D,  who 
owned  nearly  all  the  stock,  and  agreeing  to 
give  the  purchaser  the  benefit  of  the  insur- 
ance until  other  insurance  could  be  eff"ected. 
Before  otlier  insurance  was  effected  the  ves- 
sel was  lost.  It  was  held  that  under  the  pro- 
visions that  in  case  of  loss  payment  should  be 
made  to  the  company,  it  could  maintain  a 
libel  on  the  policy,  not  only  for  its  own  inter- 
est, but  also  for  the  interest  of  all  others 
having  rights  under  the  policy.  Steamship 
Samana  Co.  v.  Hall,  55  Fed.  663. 

64.  Carr  v.  Providence  Washington  Ins. 
Co.,  38  Hun  (N.  Y.)  86  [affirmed  in  109  N.  Y. 
504,  17  N.  E.  309]. 

The  failure  to  make  a  mortgagee  a  party 
to  an  action  on  a  policy  is  waived  by  failure 
to  raise  the  question  by  answer  or  demurrer. 
Carr  v.  Security  Ins.  Co.,  109  N.  Y.  504,  17 
N.  E.  369. 

65.  Williams  v.  Ocean  Ins.  Co.,  2  Mete. 
(Mass.)    303;   Richelieu,  etc.,  Nav.  Co. 


Thames,  etc.,  Ins.  Co.,  58  Mich.  132,  24  N.  W. 
547;  Aldrich  v.  Equitable  Safety  Ins.  Co.,  1 
Fed.  Cas.  No.  155,  1  Woodb.  &  M.  272. 

66.  Palmer  v.  Great  Western  Ins.  Co.,  10 
Misc.  (N.  Y.)  167,  30  N.  Y.  Suppl.  1044  [af- 
firmed in  153  N.  Y.  660,  48  N.  E.  1106]; 
Catlett  r.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.) 
561  [affirmed  in  4  Wend.  75]  ;  Earnmoor  v. 
California  Ins.  Co.,  40  Fed.  847;  Aldrich  v. 
Equitable  Safety  Ins.  Co.,  1  Fed.  Cas.  No. 
155,  1  Woodb.  &  M.  272 ;  Hagedorn  v.  Oliver- 
son,  2  M.  &  S.  485,  15  Rev.  Rep.  317. 

Trustee  of  express  trust. —  A  person  with 
Avhom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another  is  a  trustee  of  an 
express  trust,  within  the  meaning  of  the 
provision  of  N.  Y.  Code  Civ.  Proc.  §  449, 
which  authorizes  the  trustee  of  an  express 
trust  to  sue  in  his  own  name  without  joining 
with  him  the  party  for  whose  benefit  the 
action  is  prosecuted.  Duncan  v.  China  Mut. 
Ins.  Co.,  129  N.  Y.  237,  29  N.  E.  241. 

A  policy  by  an  agent  in  his  ov/n  name 
may  be  sued  upon  by  the  principal.  Brown- 
ing f.  Provincial  Ins.  Co.,  L.  R.  5  P.  C.  263, 
2  Aspin.  35,  28  L.  T.  Rep.  N.  S.  853,  21  Wkly. 
Rep.  587. 

Carrier's  open  policy. —  Where  a  steamship 
company  took  out  an  open  policy  on  merchan- 
dise to  be  shipped  on  its  steamers,  which  the 
company  might  agree  to  insure  prior  to  the 
sailing  of  vessels,  any  losses  to  be  paid  to  it 
or  order,  and  goods  shipped  by  plaintiff"  were 
shipped  under  such  poUcy,  it  was  held  that 
plaintiff  could  maintain  an  action  on  such 
policy  under  Ala.  Code,  §  2594,  providing 
that  actions  on  contracts,  express  or  implied, 
for  the  payment  of  money,  may  be  prose- 
cuted in  the  name  of  the  real  party  in  inter- 
est, whether  he  has  the  real  title  or  not. 
Insurance  Co.  of  North  America  v.  Forchei- 
mer,  86  Ala.  541,  5  So.  870. 

67.  Finney  v.  Bedford  Commercial  Ins.  Co., 
8  Mete.  (Mass.)  348,  41  Am.  Dec.  515;  Wise 
V.  St.  Louis  Mar.  Ins.  Co.,  23  Mo.  80. 

68.  Carroll  v.  Boston  Mar.  Ins.  Co.,  8 
Mass.  515;  Powles  v.  Innes,  12  L.  J.  Exch. 
163,  11  M.  &  W.  10.  But  see  Castelli  v.  Bod- 
dington,  1  C.  L.  R.  281,  1  E.  &  B.  879,  17 
Jur.  781,  23  L.  J.  Q.  B.  31,  1  Wkly.  Rep. 
359,  72  E.  C.  L.  879. 

Sale  after  injury. —  Where  a  vessel  under  a 
marine  policy  receives  a  fatal  injury  while 
owned  by  the  insured,  he  can  recover  to  the 
extent  of  the  injury,  although  he  sells  her 
subsequently  and  before  the  destruction  is 
visibly  complete.  Crosby  v.  New  York  Mut. 
Ins.  Co.,  5  Bosw.  (N.  Y.)  369,  19  How.  Pr. 
312  [affirmed  in  1  Abb.  Dec.  562,  3  Keyes 
394,  2  Transcr.  App.  130,  2  Abb.  Pr.  N.  S. 
173]. 
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without  the  consent  of  the  underwriters  cannot  sue  on  the  policy,^^  but  an 
assignee  after  loss  can  sue  in  his  own  name.''*^ 

2.  Joinder  of  Parties  —  a.  Plaintiffs.  All  the  parties  for  whose  interest  the 
policy  is  effected  need  not  be  joined  as  plaintiffs  as  one  may  sue  for  aiy^  but  it  is 
improper  for  each  to  institute  a  separate  action.'*^  A  payee  named  in  the  policy 
who  disclaims  interest  need  not  be  joined,'''^  nor  need  a  part-owner  of  tlie  property 
insured  be  joined  in  an  action  by  the  other  part-owner  to  recover  on  a  policy 
covering  his  separate  interest."^* 

b.  Defendants.  If  there  are  several  underwriters  upon  one  policy'it  is  proper 
to  join  all  of  them  in  an  action.'^^  Underwriters  on  different  policies  cannot  prop- 
erly be  joined,"^^  but  failure  to  object  to  such  joinder  constitu'tes  a  waiver.'^'^ 

D.  Pleading's— '  1.  Declaration,  Complaint,  Petition,  or  Libel  —  a.  The  Con- 
tract. The  manner  of  setting  out  the  contract  in  an  action  on  a  marine  policy 
does  not  differ  from  that  applicable  to  other  forms  of  insurance.'^^ 

b.  Insurable  Interest.  The  true  nature  of  the  insured's  interest  in  the  subject- 
matter  of  the  insurance  should  be  correctly  averred ;  ''^  but  it  is  not  necessary  to 
specify  the  extent  of  that  interest,^  or  set  forth  in  the  declaration  evidentiary  facts 
concerning  the  nature  of  the  interest.^^  Where  the  action  is  brought  in  the  name 
of  an  agent,  the  declaration  should  aver  who  the  real  parties  in  interest  were  at 
the  time  of  the  execution  of  the  policy    and  at  the  time  of  the  loss.^^ 


69.  Carroll  r.  Boston  Mar.  Ins.  Co.,  8 
Mass.  515. 

Where  the  policy  contains  a  clause  author- 
izing change  of  interest,  the  rule  that  an  as- 
signee before  loss  cannot  sue  does  not  apply. 
Duncan  v.  China  Mut.  Ins.  Co.,  129  N.  Y. 
237,  29  N.  E.  76. 

Pledgee  of  bill  of  lading. —  Where  a  con- 
signee of  goods  pledges  the  bill  of  lading 
with  another  person  as  a  security  for  ad- 
vances made  by  him,  and  upon  an  agreement 
that  the  consignee  shall  effect  an  insurance 
on  the  goods  for  the  benefit  of  the  pledgee, 
and  deposit  the  policy  with  him,  the  pledgee 
may  sue  on  the  policy  in  his  own  name. 
Sutherland  v.  Pratt,  13  L.  J.  Exch.  246,  12 
M.  &  W.  16. 

70.  Llovd  v.  Fleming,  L.  E.  7  Q.  B.  299,  1 
Aspin.  192,  41  L.  J.  Q.  B.  93,  25  L.  T.  Rep. 
N.  S.  824.  20  Wkly.  Rep.  296. 

71.  Catlett  v.  Pacific  Ins.  Co.,  1  Wend. 
(N.  Y.)  561  {.affirmed  in  4  Wend.  75]  ;  How- 
land  'C.  Alexandria  Mar.  Ins.  Co.,  12  Fed. 
Cas.  No.  6,798,  2  Cranch  C.  C.  474.  See  su- 
pra,  XII,  C,  1,  a. 

Appropriation  of  policy  to  one  part-owner. 
—  Where  an  agent  of  several  part-owners  of 
a  vessel  takes  out  various  policies  in  his  own 
name  for  the  benefit  of  whom  it  may  con- 
cern, and  afterward  appropriates  the  policies 
to  the  benefit  of  the  respective  owners  sev- 
erally, one  part-owner,  to  whom  a  policy  cov- 
ering an  amount  corresponding  to  his  interest 
has  been  appropriated  by  the  agent  and  trans- 
ferred by  the  written  consent  of  the  insurance 
company,  cannot  maintain  an  action  on  the 
policy  in  his  own  name  alone,  against  the 
objection  of  the  company  that  other  part- 
owners  are  still  interested  in  the  policy,  not 
having  assented  to  vsuch  appropriation,  and 
that  therefore  they  are  necessary  parties  to 
a  determination  of  the  controversy.  Fowler 
V.  Atlantic  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.) 
332. 

[XII,  C,  1,  b] 


72.  Blanchard  v.  Dyer,  21  Me.  Ill,  38  Am. 
Dec.  253. 

73.  Lewis  v.  ^tna  Ins.  Co.,  123  Fed.  157. 

74.  Gray  v.  Buck,  78  Me.  477,  7  Atl.  16. 

75.  The  Steamship  Thanemore  v.  Thomp- 
son, 5  Aspin.  398,  52  L.  T.  Rep.  N.  S.  552. 

76.  Rogers  v.  /Etna  Ins.  Co.,  76  Fed.  569 
[affirmed  in  95  Fed.  109,  35  C.  C.  A.  402]. 

A  reinsurer  cannot  be  brought  in  as  a  third 
party.  Nelson  v.  Empress  Assur.  Corp., 
[1905]  2  K.  B.  281,  10  Aspin.  68,  10  Com. 
Cas.  237,  74  L.  J.  K.  B.  699,  93  L.  T.  Rep. 
N.  S.  62,  21  T.  L.  R.  555,  53  Wkly.  Rep. 
648. 

77.  Rogers  v.  ^Etna  Ins.  Co.,  76  Fed.  569 
[affirmed  in  95  Fed.  109,  35  C.  C.  A.  402]. 

78.  See  Fire  Insurance,  19  Cyc.  917,  918. 

Setting  out  regulations. —  Wliere  the  regu- 
lations of  an  association  of  ship-owners,  com- 
bined for  the  mutual  assurance  of  each  other's 
ships,  were  indorsed  on  the  back,  and  were 
declared  to  form  part  of  a  policy,  to  which 
the  ship-owners  were  subscribers,  it  was  held 
that  the  declaration  in  an  action  for  a  loss 
under  the  policy  ought  to  set  out  the  regula- 
tions as  well  as  the  policv.  Strong  v.  Rule,  3 
Bing.  315,  4  L.  J.  C.  P."  O.  S.  73,  11  Moore 
C.  P.  86,  11  E.  C.  L.  158. 

79.  Rider  v.  Ocean  Ins.  Co.,  20  Pick. 
(Mass.)  259;  Henshaw  v.  Mutual  Safety 
Ins.  Co.,  11  Fed.  Cas.  No.  6,387,  2  Blatchf. 
99;  Cohen  v.  Hannam,  5  Taunt.  101,  14  Rev. 
Rep.  702,  1  E.  C.  L.  62;  Cousins  V.  Nantes, 
3  Taunt.  513,  13  Rev.  Rep.  696. 

80.  Henshaw  v.  Mutual  Safety  Ins.  Co., 
11  Fed.  Cas.  No.  6,387,  2  Blatchf.  99. 

81.  Peron  v.  Frone,  2  Barn.  304. 

82.  Rider  v.  Ocean  Ins.  Co.,  20  Pick. 
(Mass.)  259. 

83.  Rider  v.  Ocean  Ins.  Co.,  20  Pick. 
(Mass.)  259;  Henshaw  v.  Mutual  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  6,387,  2  Blatchf.  99; 
Cohen  v.  Hannam,  5  Taunt.  101,  14  Rev.  Rep. 
702,  1  E.  C.  L.  62. 
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e.  Warranties,  Conditions,  and  Exceptions.  There  should  be  an  averment 
that  the  express  warranties  contained  in  the  pohcy  have  been  conipHed  with;^* 
but  this  averment  may  be  in  general  terms,  and  it  is  not  necessary  to  specifically 
allege  a  compliance  with  each  of  the  conditions  and  warranties.^^  A  waiver  of 
any  condition  to  be  available  must  be  pleaded.^^  In  regard  to  the  implied  war- 
ranty of  seaworthiness,  there  is  a  conflict  of  opinion  as  to  whether  it  is  necessary 
to  aver  its  performance,  but  the  weight  of  authority  seems  to  require  it  to  be 
alleged.^^  A  general  allegation,  however,  is  always  sufficient.^^  It  is  not  neces- 
sary for  tlie  declaration  to  allege  facts  to  show  that  the  loss  did  not  fall  within 
an  exception  contained  in  the  policy.^^ 

d.  Cause  of  Loss.  The  loss  should  be  alleged  to  have  resulted  from  one  of 
the  perils  insured  against,^*^  and  should  properly  specify  that  peril  or  allege  facts 
showing  a  loss  by  a  peril  which  is  stated  to  have  been  among  those  covered  by 
the  policy.^^ 

e.  Loss  on  Adventure  Insured.  It  should  also  be  averred  that  the  loss  or 
damage  occurred  during  the  continuance  of  the  risk  or  upon  the  insured  voyage,^^ 
and  where  the  policy  is  limited  to  certain  waters  it  should  be  alleged  that  the  loss 
occurred  within  those  waters.^* 

f.  Extent  of  Loss.  The  exact  extent  of  the  loss  need  not  be  stated.^^  Thus 
a  declaration  for  a  total  loss  will  permit  a  recovery  for  a  constructive  total  loss,^^ 
a  partial  loss,^^  or  a  general  average  loss.^^  But  if  the  insured  desires  to  recover 
for  both  a  total  loss  and  a  general  average  loss  both  must  be  pleaded.^^  Where 


84.  Hutchinson  v.  Read,  4  Exch.  761,  19 
L.  J.  Exch.  222;  Mittleberger  f.  British 
America  F.,  etc.,  Ins.  Co.,  2  U.  C.  Q.  B. 
439. 

85.  Louisville  Underwriters  r.  Durland, 
123  Ind.  544,  24  N.  E.  221,  7  L.  R.  A.  399. 

86.  Allen  v.  Merchants  Mar.  Ins.  Co.,  15 
Can.  Sup.  Ct.  488. 

87.  Van  Wickle  v.  Mechanics',  etc.,  Ins. 
Co.,  97  N.  Y.  350;  McLain  v.  British,  etc., 
Mar.  Ins.  Co.,  14  Misc.  (N.  Y.)  650,  35 
N.  Y.  Suppl.  827  [affirmed  in  16  Misc.  336, 
38  N.  Y.  Suppl,  77] ;  Earnmoor  v.  California 
Ins.  Co.,  40  Fed.  847 ;  Guy  v.  Citizens'  Mut. 
Ins.  Co.,  30  Fed.  695.  Contra,  Ward  v.  China 
Mut.  Ins.  Co.,  44  Fed.  43. 

88.  McLain  v.  British,  etc..  Mar.  Ins.  Co., 
14  Misc.  (N.  Y.)  650,  35  N.  Y.  Suppl.  827 
[affirmed  in  16  Misc.  336,  38  N.  Y.  Suppl. 
77]. 

89.  Rucker  v.  Green,  15  East  288. 

90.  American  Ins.  Co.  v.  Insley,  7  Pa.  St. 
223,  47  Am.  Dec.  509;  Mittleberger  v.  British 
America  F.,  etc.,  Ins.  Co.,  2  U.  C.  Q.  B.  439. 

91.  Miller  r.  California  Ins.  Co.,  76  Cal. 
145,  18  Pac.  155,  9  Am.  St.  Rep.  184;  Weltin 
V.  Union  Mar.  Ins.  Co.,  13  N.  Y.  Suppl.  700; 
Hicks  V.  Fitzsimmons,  12  Fed.  Cas.  No.  6,460, 
1  Wash.  279. 

92.  Puller  v.  Glover,  12  East  124. 
Illustration. —  W^here,  in  an  action  on  an 

insurance  policy  for  the  loss  of  a  barge  with 
her  cargo,  the  petition  alleged  an  insurance 
against  all  loss  "  in  said  voyage  by  reason 
of  the  adventures  and  perils  of  said  rivers, 
and  all  other  perils,"  etc.,  and  then  alleged 
that  she  sprung  a  leak  and  sunk  at  port,  it 
was  held  that,  although  the  loss  as  stated 
did  not  come  within  the  perils  of  the  voyage 
specifically  insured  against,  it  may  have  been 
caused  by  one  of  the  "  other  perils,"  and 
the  general  allegation,  following  the  special 


statement  of  loss,  that  the  damage  arose  from 
"  one  of  the  perils  insured  against,"  was  suf- 
ficient on  demurrer.  Gartside  v.  Orphans' 
Ben.  Ins.  Co.,  62  Mo.  322. 

93.  Weltin  v.  Union  Mar.  Ins.  Co.,  13 
N.  Y.  SuDul.  700;  Reck  v.  Phoenix  Ins.  Co., 

3  N.  Y.  Civ.  Proc.  376;  Lambert  v.  Liddard, 
1  Marsh.  149,  5  Taunt.  480,  15  Rev.  Rep. 
557,  1  E.  C.  L.  249;  Mittleberger  v.  British 
American  F.,  etc.,  Ins.  Co.,  2  U.  C.  Q.  B.  439. 

94.  Mittleberger  v.  British  American  F., 
etc.,  Ins.  Co.,  2  U.  C.  Q.  B.  439. 

95.  Washburn,  etc.,  Mfg.  Co.  v.  Reliance 
Mar.  Ins.  Co.,  66  Fed.  69;  Sturge  v.  Hahn, 

4  Exch.  646,  19  L.  J.  Exch.  119. 

Alleging  total  loss  by  sale. —  Where  in  an 
action  on  a  marine  policy  the  complaint  sub- 
stantially alleges  that  the  vessel,  while  pro- 
ceeding on  the  voyage,  was  so  disabled  by 
perils  of  the  sea  as  to  be  obliged,  for  the 
safety  of  her  crew  and  cargo,  to  put  into  a 
certain  port,  where  she  was  found  to  be 
irreparable  and  unfit  and  unable  to  proceed 
on  her  voyage,  and  was  duly  condemned  and 
sold,  the  total  loss  of  the  vessel  is  sufficiently 
set  forth.  Wright  v.  Williams,  20  Hun 
(N.  Y.)  320. 

96.  Snow  V.  Union  Mut.  Mar.  Ins.  Co.,  119 
Mass.  592,  20  Am.  Rep.  349. 

97.  Watson  v.  Insurance  Co.  of  North 
America,  1  Binn.  (Pa.)  47,  4  Dall.  283,  1 
L.  ed.  835;  Nicholson  v.  Croft,  2  Burr.  1188; 
Benson  v.  Chapman,  8  C.  B.  950,  65  E.  C.  L. 
950,  2  H.  L.  Cas.  696,  9  Eng.  Reprint  1256, 
13  Jur.  969;  Devaux  v.  Astell,  4  Jur.  1135; 
Phoenix  Ins.  Co.  v.  McGhee,  18  Can.  Sup.  Ct. 
61;  Dimock  v.  New  Brunswick  Mar.  Assur. 
Co.,  6  N.  Brunsw.  398. 

98.  Hanse  v.  New  Orleans  M.  &  F.  Ins.  Co., 
10  La.  1,  29  Am.  Dec.  456. 

99.  Schmidt  v.  United  Ins.  Co.,  1  Johns. 
(N.  Y.)  249,  3  Am.  Dec.  319. 
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the  policy  contains  a  clause  relieving  the  underwriters  for  average  losses  under  a 
specified  percentage,  it  is  not  required  of  the  assured  to  specifically  aver  that  the 
loss  sued  for  exceeded  such  percentage.^  It  is  not  necessary  to  aver  an  abandon- 
ment where  the  insured  seeks  to  recover  for  a  constructive  total  loss.^ 

2.  Plea  or  Answer.  The  defendant  is  required  to  specifically  set  up  all  special 
matter  of  defense.^  Thus  if  the  underwriter  wishes  to  rely  upon  want  of  interest,* 
illegality,^  fraud,^  misrepresentation,'''  deviation,^  or  wilful  misconduct,^  he  must 
specifically  plead  the  facts  constituting  the  same.  Under  a  general  denial  plaintiff 
is  put  to  proof  of  his  whole  case,^^  and.  defendant  is  not  permitted  to  rely  on  any 
special  matter  of  defense.^^ 

3.  Amendment  of  Pleadings.  The  rules  applicable  to  amendment  of  pleadings 
in  civil  actions  generally  apply  to  actions  upon  contracts  of  marine  insurance.^^ 

4.  Variance.  The  proof  should  conform  to  the  pleadings,  but  a  substantial 
conformity  is  all  that  is  necessary,  and  a  recovery  may  be  had  notwithstanding  a 


Claims  for  a  general  average  and  a  total 
loss  may  be  joined  in  one  count.  Bryant  Xi. 
Commonwealth  Ins.  Co.,  6  Pick.  (Mass.)  131. 

1.  Dawson  v.  Wrench^  6  D.  &  L.  474,  3 
Exch.  359,  18  L.  J.  Exch.  229. 

2.  Snow  V.  Union  Mut.  Mar.  Ins.  Co.,  119 
Mass.  592,  20  Am.  Rep.  349;  Columbian  Ins. 
Co.  V.  Catlett,  12  Wheat.  (U.  S.)  383,  6  L.  ed. 
664;  Hodgson  v.  Alexandria  Mar.  Ins.  Co., 
5  Cranch  (U.  S.)   100,  3  L.  ed.  48. 

3.  Hinek  v.  Home  Ins.  Co.,  19  La.  Ann. 
527;  Rogers  v.  Niagara  Ins.  Co.,  2  Hall 
(N.  Y. )  86;  Alexandria  Mar.  Ins.  Co.  X). 
Hodgson,  6  Cranch  (U.  S.)  206,  3  L.  ed. 
200. 

That  articles  are  perishable  and  fall  within 
a  memorandum  clause  may  be  shown  without 
pleading  it.  Nelson  v.  Louisiana  Ins.  Co., 
5  Mart.  N.  S.  (La.)  289. 

Where  evidence  of  a  breach  of  warranty  is 
given  without  objection,  it  is  available  to  de- 
fendant, although  not  pleaded.  Ryan  v.  Provi- 
dence Washington  Ins,  Co.,  79  N.  Y.  App.  Div. 
316,  79  N.  Y.  Suppl.  460. 

4.  Mills  v.  Campbell,  2  Y.  &  C.  Exch.  389. 

5.  Old  Dominion  Ins.  Co.  i;.  Frank,  7  Ohio 
Dec.  (Reprint)  302,  2  Cine.  L.  Bui.  93. 
Contra,  Gedge  v.  Royal  Exch.  Assur.  Corp., 
[1900]  2  Q.  B.  214,  9  Aspin.  57,  5  Com.  Cas. 
229,  69  L.  J.  Q.  B.  506,  82  L.  T.  Rep.  N.  S. 
463;  Scott  V.  Brown,  [1892]  2  Q.  B.  724, 
57  J.  P.  213,  61  L.  J.  Q.  B.  738,  67  L.  T.  Rep. 
N.  S.  782,  4  Reports  42,  41  Wkly.  Rep.  116; 
Holman  v,  Johnson,  Cowp.  341. 

6.  Alexandria  Mar.  Ins.  Co.  v.  Hodgson,  6 
Cranch  (U.  S.)  206,  3  L.  ed.  200. 

Must  allege  knowledge  or  connivance  of  in- 
sured.—  In  an  action  on  a  marine  insurance 
policy,  a  plea  alleging  that  part  of  the  goods 
Insured  as  the  cargo  of  the  vessel  were  fraudu- 
lently withheld  is  demurrable  if  it  does  not 
allege  that  they  were  withheld  with  the 
owner's  knowledge  or  connivance.  Phoenix  Ins. 
Co.  V.  Moog,  78  Ala.  284,  56  Am.  Rep.  31. 
Under  defendant's  averment  that  the  goods 
to  the  amount  mentioned  therein  were  not 
lost,  and  that  the  insurer  suspected  and  had 
reason  to  suspect  that  the  pretended  loss 
was  altogether  fraudulent,  facts  will  be  re- 
ceived to  prove  that  plaintiff  did  not  have 
the  goods  when  the  loss  occurred,  and  that 
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plaintiff  was  guilty  of  fraud.  Brugnot  v. 
Louisiana  State  M.  &  F.  Ins.  Co.,  12  La. 
326. 

7.  Alexandria  Mar.  Ins.  Co.  v.  Hodgson,  6 
Cranch  (U.  S.)  20G,  3  L.  ed.  200. 

8.  Alexandria  Mar.  Ins.  Co.  'C.  Hodgson,  6 
Cranch  (U.  S.)  206,  3  L.  ed.  200.  Comiiare 
Amsinck  v.  American  Ins.  Co.,  129  Mass.  185. 

9.  An  allegation  that  plaintiff  sailed  the 
vessel  "  into  said  ice  knowing  full  well  that 
so  to  do  endangered  the  safety  of  said  vessel  " 
is  not  an  allegation  that  the  loss  of  the  ves- 
sel was  "  caused  by  the  willful  act  of  the 
insured,"  within  the  terms  of  Cal.  Civ.  Code, 
§  2629,  which  exonerates  the  insurer  from 
liability  for  such  loss,  but  an  allegation  of 
negligent  navigation,  which  under  said  sec- 
tion, as  well  as  under  the  general  law,  con- 
stitutes no  defense  to  liability,  where,  as  in 
such  case,  the  loss  arose  from  a  peril  of  the 
sea,  which  was  a  peril  insured  against.  Nome 
Beach  Lighterage,  etc.,  Co.  v.  Munich  Assur. 
Co.,  123  Fed.  820  [affirmed  in  128  Fed.  410, 
63  C.  C.  A.  152]. 

10.  Greenwich  Ins.  Co.  v.  Raab,  11  111. 
App.  636;  Amsinck  v.  American  Ins.  Co.,  129 
Mass.  185. 

General  issue. —  The  London  Assurance  and 
The  Royal  Exchange  were  empowered  by  11 
Geo.  I,  c.  30,  §  43,  in  all  actions  of  covenant, 
on  any  policy  of  assurance  under  their  com- 
mon seal,  to  plead  generally  that  they  had 
not  broken  the  covenants  of  the  policy.  This 
right  of  pleading  was  not  taken  away  by 

5  &  6  Vict.  c.  97,  §  3,  which  repeals  so  much 
of  any  act,  commonly  called  public,  local  and 
personal,  or  of  any  act  of  a  local  or  personal 
nature,  whereby  a  party  is  enabled  to  plead 
the  general  issue,  and  give  any  special  mat- 
ter in  evidence.  Carr  v.  Royal  Exchange 
Assur.  Co.,  1  B.  &  S.  956,  8  Jur.  N.  S.  384, 
31  L.  J.  Q.  B.  93,  6  L.  T.  Rep.  N.  S.  105, 
10  Wkly.  Rep.  352,  101  E.  C.  L.  956. 

11.  Alexandria  Mar.  Ins.  Co.  r.  Hodgson, 

6  Cranch  (U.  S.)  206,  3  L.  ed.  200. 

12.  See  Louisville  Underwriters  v.  Pence, 
93  Ky.  96,  19  S.  W.  10,  14  Kv.  L.  Rep.  21, 
40  Am.  St.  Rep.  176;  Walsh  v.  Washington 
Mar.  Ins.  Co.,  32  N.  Y.  427 ;  Swain  v.  Boyls- 
ton  Ins.  Co.,  37  Fed.  766;  Rumsey  v.  Provi- 
dence Washington  Ins.  Co.,  13  Nova  Scotia 
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variance  between  the  pleadings  and  the  proofs,  provided  the  variance  is  not  such 
as  to  have  misled  the  opposite  party. 

E.  Set-Off  and  Counter-Claim.  The  underwriters  have  a  right  to  set  off 
premiums  due  from  the  insured  against  losses  'either  on  the  same  or  other 
policies';  but  if  the  policy  is  for  account  of  another,  a  set-off  of  premiums  due 
on  other  policies  from  the  party  effecting  the  insurance  will  not  be  allowed, 


393;  Phoenix  Ins.  Co.  f.  Anchor  Ins.  Co., 
4  Ont.  524;  and,  generally,  Pleading. 

13.  See,  generally.  Pleading. 

Fatal  variances. —  The  following  have  been 
held  to  be  fatal :  An  averment  of  sole  interest 
in  plaintiff  and  proof  of  joint  ownership  with 
another.  Catlett  v.  Pacific  Ins.  Co.,  5  Fed. 
Cas.  No.  2,517,  1  Paine  594;  Bell  ?;.  Ansley, 
16  East  141,  14  Rev.  Rep.  322;  Hiscox  V, 
Barrett  {cited  in  Bell  v.  Ansley,  su\wa\.  An 
averment  of  interest  in  plaintiff  and  proof 
of  interest  in  partnership  of  which  plaintiff 
is  a  member.  Cohen  v.  Hannam,  5  Taunt.  101, 
14  Rev.  Rep.  702,  1  E.  C.  L.  62.  An  averment 
of  a  joint  interest  and  proof  of  sole  interest. 
Catlett  f.  Pacific  Ins.  Co.,  5  Fed.  Cas.  No. 
2,517,  1  Paine  594.  An  averment  of  interest 
in  a  company  and  proof  of  a  special  con- 
tract relating  to  the  interest  of  an  individual. 
Graves  x.  Boston  Mar.  Ins.  Co.,  2  Cranch 
(U.  S.)  419,  2  L.  ed.  324.  Proof  of  a  loss 
from  a  different  peril  than  that  alleged.  Hicks 
i;.  Fitzsimmons,  12  Fed.  Cas.  No^  6,4G0,  1 
Wash.  279,  Proof  of  a  capture  and  a  loss 
subsequent  to  the  restoration  of  the  vessel 
under  an  averment  of  a  loss  bv  capture, 
Kulen  Kemp  v.  Vigne,  1  T.  R,  304,  1  Rev, 
Rep.  205.  Averment  of  loss  by  capture  and 
proof  of  collusive  capture  through  barratry 
of  the  master,  Arcangelo  r.  Thompson,  2 
Campb.  620,  12  Rev.  Rep.  758.  See  also  Hey- 
man  i;.  Parish,  2  Campb.  149,  11  Rev.  Rep. 
688;  Blvth  V.  Shepherd,  1  Dowl.  P.  C,  N,  S. 
880,  6  Jur.  489,  11  L.  J.  Exch.  293,  9  M.  &  W. 
763.  Allegation  of  a  wilful  act  and  proof  of 
negligence.  Sturm  v.  Atlantic  Mut.  Ins.  Co., 
38  N.  Y.  Super.  Ct.  281. 

Immaterial  variances. —  The  following  va- 
riances have  been  held  to  be  immaterial: 
Proof  of  signature  of  the  policy  by  an  author- 
ized agent  under  an  allegation  of  signature 
by  defendant.  Nicholson  r.  Croft,  2  Burr. 
1188.  Allegation  of  a  loss  by  barratry  and 
proof  that  it  happened  by  the  act  of  an 
enemy  and  by  barratry  conjointly,  Toulmin 
I'.  Anderson,  1  Taunt,  227.  The  misnomer 
of  the  vessel  is  immaterial  where  it  is  not 
such  as  to  mislead  defendant.  Hall  v.  Moli- 
neux,  6  East  385  note,  8  Rev.  Rep.  503;  Le 
Mesurier  v.  Vaughan,  6  East  382,  2  Smitli 
K.  B.  492,  8  Rev.  Ren.  500.  Where  the  aver- 
ment was  that  after  the  making  of  the  policy 
the  ship  sailed  and  the  evidence  was  that 
she  sailed  before,  it  was  held  that  the  vari- 
ance was  immaterial,  the  contract  not  being 
dependent  upon  the  time  of  sailing.  Peppin 
V.  Solomons,  5  T,  R.  496.  A  plea  of  payment 
to  an  action  by  A,  upon  a  policy  effected  by 
A  as  agent,  is  supported  by  an  indorsement 
on  the  policy  by  A,  purporting  that  the  loss 
had  been  adjusted,  and  the  balance  due  from 
the  defendant  to  A  paid,  although  the  princi- 
[40] 


pal  has  not  authorized  such  a  settlement. 
Gibson  r.  Winter,  5  B.  &  Ad.  96,  2  N  &  M. 
737,  27  E.  C.  L.  50, 

Variation  as  to  extent  of  loss  see  supra,  ' 
XII,       1,  f. 

14.  Cleveland  v.  Clap,  5  Mass.  201. 

English  practice  in  such  cases  see  Pellas  v. 
Neptune  Mar.  Ins.  Co.,  5  C.  P.  D.  34,  4  Aspin, 
213,  49  L.  J.  C.  P.  153,  42  L.  T.  Rep.  N.  S. 
35,  28  Wkly.  Rep.  405 ;  De  Gaminde  v.  Pigou, 

4  Taunt.  246. 

That  the  insured  has  been  enjoined  from 
collecting  the  premium  does  not  alter  the 
rule.    Hodgson  v.  Alexandria  Mar.  Ins.  Co., 

5  Cranch  (U.  S.)  100,  3  L.  ed.  48. 

A  private  insurance  office  keeper  may  de- 
duct from  his  payment  of  a  loss  underwritten 
by  A  for  B  the  premium  due  on  another  risk 
underwritten  by  C  for  B.  Cleveland  v.  Clap, 
5  Mass.  201.  " 

Action  by  assignee  of  policy. — In  an  action 
by  the  assignee  of  a  policy  of  marine  insur- 
ance, the  insurers  are  not  entitled  to  set  off 
a  debt  incurred  with  them  by  the  assured 
for  premiums  on  policies  effected  with  them 
by  the  assured  after  the  date  of  the  assign- 
ment. Pellas  V.  Neptune  Mar.  Ins.  Co.,  5 
C.  P.  D.  34,  4  Aspin.  213,  49  L.  J.  C.  P.  153, 
42  L.  T.  Rep.  N.  S.  35,  28  Wkly.  Rep.  405. 
But  where  a  policy,  by  the  terms  of  which 
"  all  sums  due  "  from  the  insured  when  the 
loss  becomes  due  are  to  be  deducted  before 
payment  was  assigned  with  the  assent  of  the 
insurer,  reserving  his  rights  expressed  in  the 
policy,  the  insurer  could  deduct  premium 
notes  given  subsequently,  in  the  ordinary 
course  of  business,  and  without  any  fraudu- 
lent intent  to  defeat  the  assignment.  Wiggin 
V.  Suffolk  Ins.  Co.,  18  Pick.  (Mass.)  145,  29 
Am.  Dec.  576. 

Premiums  due  to  executors  of  assured. — 
There  is  no  right  either  at  law  or  in  equity 
to  deduct  a  loss  on  a  policy  underwritten  by 
a  testator  with  a  broker  from  the  amount 
due  to  the  executors  for  premiums  from  the 
same  broker,  although  the  circumstances  are 
such  as  in  case  of  bankruntcy  would  support 
a  plea  of  mutual  credit.  Beckwitli  v.  Bullen, 
8  E.  &  B.  683,  4  Jur.  N.  S.  558,  27  L.  J.  Q.  B. 
162,  6  Wkly.  Rep.  286,  9'2  E.  C.  L.  683. 

Bankruptcy  of  insured. —  The  benefit  of  a 
policy  of  insurance,  previous  to  the  bank- 
ruptcy of  the  insured,  upon  a  loss  after  it, 
passes  and  gives  a  right  of  action  to  the 
assignees,  not  capable  of  set-off  against  a  debt 
from  the  bankrupt.  De  Mattos  r.  Saunders, 
L.  R.  7  C.  P.  570,  1  Aspin.  377.  27  L.  T.  Rep. 
N.  S.  120,  20  Wkly.  Rep.  801 ;  Ex  p.  Blagden, 
2  Rose  249,  19  Ves.  465,  34  Eng.  Reprint 
589. 

A  bill  in  equity  will  lie  to  compel  set-off 
of  premium  against  a  judgment  for  loss  under 
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unless  both  policies  were  effected  for  the  benefit  of  the  same  persons.^^  In  an 
action  by  an  underwriter  to  recover  preminms,  the  insured  may  set  off  a  loss 
under  other  policies  bat  it  has  been  held  that  such  losses  must  first  be  liqui- 
dated.^'' and  it  is  held  that  an  a'djustment  is  not  equivalent  to  a  liquidation.^^  The 
underwriter  may  deduct  an  amount  due  on  a  premium  note  from  an  amount  of  a 
loss  sustained  under  the  policy ;  but  if  the  premium  note  is  not  presently  due 
the  amount  thereof  cannot  be  set  off.^*^  The  salvage  received  by  the  insured  is 
not  a  set-off  but  is  a  sum  in  his  hands  belonging  to  him  which  diminishes  jyro 
tanto  the  extent  of  recovery.^^ 

F.  Evidence  —  l.  Presumptions  and  Burden  of  Proof  —  a.  The  Contract. 
"Where  there  is  a  contract  of  marine  insurance  but  no  policy  has  issued,  it  will  be 
presumed  to  be  in  conformity  to  the  ordinary  form  of  policy  used.^^ 

b.  Insurable  Interest.  The  burden  is  upon  plaintiff  to  show  interest,^^  where 
the  question  of  interest  is  distinctly  put  in  issue,'^'^  even  though  the  policy  is 
valued  also  the  extent  and  value  of  interest,^^  except  that  under  valued  policies 
it  is  only  necessary  to  show  that  the  insured  had  a  substantial  interest  in  the 
subject-matter.^' 

e.  Legality.  There  is  a  presumption  that  the  voyage  was  legal  and  that  all 
requirements  of  tlie  law  were  complied  with.^^ 

d.  Concealment.  The  burden  is  on  defendant  to  show  concealment,^^  and  that 
the  facts  concealed  w^ere  material.^^ 

e.  Misrepresentation.  An  underwriter  relying  on  misrepresentation  of  a 
material  fact  has  the  burden  of  establishing  all  the  elemental  facts  by  the 
evidence.^^ 


another  policy.  Leeds  v.  Marine  Ins.  Co.,  6 
Wheat.  (U.  S.)  565,  5  L.  ed.  332. 

15.  Williams  v.  Ocean  Ins.  Co.,  2  Mete. 
(Mass.)  303;  Pacific  Mail  Steamship  Co. 
V.  Great  Western  Ins.  Co.,  65  Barb.  (N.  Y.) 
334;  Hurlbert  v.  Pacific  Ins.  Co.,  12  Fed.  Cas. 
No.  6,919,  2  Sumn.  471. 

16.  Columbian  Ins.  Co.  r.  Black,  18  Johns. 
(N.  Y.)  149;  In  re  Progress  Assur.  Co.,  39 
L.  J.  Ch.  496,  18  Wkly.  Rep.  722. 

17.  Gordon  v.  Bowne,  2  Johns.  (N.  Y.) 
150;  Thomson  v.  Redman,  2  Dowl.  P.  C.  N.  S. 
1028,  12  L.  J.  Exch.  310,  11  M.  &  W.  487. 

A  total  loss  under  a  valued  policy  may  be 
set  off.  Columbia  Ins.  Co.  v.  Black,  18  Johns. 
(N.  Y.)  149. 

18.  Castelli  v.  Boddington,  1  E.  &  B.  66, 
17  Jur.  457,  22  L.  J.  Q.  B.  5,  1  Wkly.  Rep. 
20,  72  E.  C.  L.  66  [afirmed  in  1  C.  L.  R. 
281,  1  E.  &  B.  879,  17  Jur.  781,  23  L.  J.  Q.  B. 
31,  1  Wkly.  Rep.  359,  72  E.  C.  L.  879]. 

19.  Rider  v.  Ocean  Ins.  Co.,  20  Pick. 
(Mass.)  259;  Dodge  v.  Union  Mar.  Ins.  Co., 
1/  Mass.  471;  Livermore  v.  Newburyport  Mar. 
Ins.  Co.,  2  Mass.  232 ;  Murray  v.  Great  West- 
ern Ins.  Co.,  72  Hun  (N.  Y.)  282,  25  N.  Y, 
Suppl.  414  [affirmed  in  147  N.  Y.  711,  42 
N.  E.  724];  Tne  Natchez,  42  Fed.  169. 

20.  Murray  v.  Great  Western  Ins.  Co.,  72 
Hun  (N.  Y.)  282,  25  N.  Y.  Suppl.  414  [af- 
firmed in  147  N.  Y.  711,  42  N.  E.  724]. 

Note  maturing  after  action  brought  but 
before  judgment. —  Warren  v.  Franklin  Ins. 
Co.,  104  Mass:  518. 

21.  Smith  V.  Manufacturers'  Ins.  Co.,  7 
Mete.  (Mass.)  448. 

22.  State  F.  &  M.  Ins.  Co.  v.  Porter,  3 
Grant  (Pa.)  123. 

23.  Beale  v.  Pettit,  2  Fed.  Cas.  No.  1,158, 
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1  Wash.  241;  Depaba  v.  Ludlow,  Comyns 
361. 

24.  Petrel  Guano  Co.  v.  Providence  Wash- 
ington Ins.  Co.,  52  N.  Y.  Super.  Ct.  297; 
Hooper  v.  Robinson,  98  U.  S.  528,  25  L.  ed. 
219. 

25.  Hodgson  v.  Glover,  6  East  316,  8  Rev. 
Rep.  495. 

26.  Billow  V.  Western  M.  &  F.  Ins.  Co.,  1 
La.  Ann.  57 ;  Beale  v.  Pettit,  2  Fed.  Cas.  No. 
1,158,  1  Wash.  241;  Hicks  v.  Fitzsimmons, 
12  Fed.  Cas.  No.  6,460,  1  Wash.  279;  Watson 
V.  Insurance  Co.  of  North  America,  30  Fed. 
Cas.  No.  17,286,  3  Wasii.  1.  Compare  Page 
V.  Fry,  2  B.  &  P.  240,  5  Rev.  Rep.  583. 

27.  Feise  v.  Aguilar,  3  Taunt.  506,  12  Rev. 
Rep.  695. 

28.  Thornton  v.  Lance,  4  Campb.  231. 

29.  Fiske  v.  New  England  Mar.  Ins.  Co., 
15  Pick.  (Mass.)  310;  Clement  v.  Phoenix 
Ins.  Co.,  5  Fed.  Cas.  No.  2,881,  6  Blatchf. 
481;  Folsom  v.  Mercantile  Mut.  Ins.  Co.,  9 
Fed.  Cas.  No.  4,902,  8  Blatchf.  170  [affirmed 
in  18  Wall.  237,  21  L.  ed.  827] ;  Elkin  v. 
Jansen,  9  Jur.  353,  14  L.  J.  Exch.  201,  13 
M.  &  W.  655. 

30.  Fiske  v.  New  England  Mar.  Ins.  Co., 
15  Pick.  (Mass.)  310;  Mercantile  Mut.  Ins. 
Co.  V.  Folsom,  18  Wall.  (U.  S.)  237,  21  L. 
ed.  827. 

On  proof  that  the  facts  were  material,  and 

known  to  the  assured,  slight  evidence  of  non- 
communication to  the  underwriter  will  shift 
the  burden  of  proof.  Elkin  v.  Jansen,  9  Jur. 
353,  14  L.  J.  Exch.  201,  13  M.  &  W.  655. 

31.  Silloway  v.  Neptune  Ins.  Co.,  12  Gray 
(Mass.)  73;  Fiske  v.  New  England  Mar.  Ins. 
Co.,  15  Pick.  (Mass.)  310;  Nova  Scotia  Mar. 
Ins.  Co.  V.  Stevenson,  23  Can.  Sup.  Ct.  137. 
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f.  Deviation.  Deviation  must  be  shown  by  defendant ;  ^j^^  necessity  of 
a  deviation  and  that  it  did  not  arise  through  any  fault  of  tlie  master  or  the  insured 
must  be  shown  by  plain  tiff. 

g.  Fraud.  Fraud  is  not  generally  presumed  against  the  insured  ;  but  if  he 
overvalues  the  property  covered  by  the  policy  it  creates  such  a  presumption, 
strong  in  proportion  to  its  excess.^ 

h.  Warranties  —  (i)  In  General.  A  compliance  with  express  warranties 
must  be  shown  by  plain  tiff, but  general  evidence  is  usually  considered  sufficient 
in  the  first  instance.^^ 

(ii)  Seaworthiness.  It  is  generally  held  that  the  burden  of  proof  is  on 
defendant  to  show  unseaworthiness,  there  being  a  presumption  that  the  vessel  is 
seawortliy ;    and  where  this  rule  does  not  prevail  only  slight  evidence  of  sea- 


32.  Tidmarsh  v.  Washington  F.  &  M.  Ins. 
Co.,  23  Fed.  Cas.  ISo.  14,024,  4  Mason  439. 

33.  Woolf  V.  Claggett,  3  Esp.  257,  6  Rev. 
Rep.  830. 

34.  Fiske  v.  New  England  Mar.  Ins.  Co., 
15  Pick.  (Mass.)  310;  Livingston  v.  Dela- 
field,  3  Cai.  (N.  Y.)  49;  Kendrick  v.  Dela- 
field,  2  Cai.  (N.  Y.)  67. 

35.  Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63 
N.  Y.  77;  Livingston  i\  Delafield,  3  Cai. 
(N.  Y.)  49. 

Unintentional  overinsurance. —  An  overin- 
surance  of  cargo,  growing  out  of  insurance 
by  a  banking  firm  to  protect  them  as  ac- 
cepters of  drafts  drawn  by  the  captain  on 
them  to  meet  disbursements  in  the  purchase 
of  timber,  which  composed  the  cargo,  does 
not  tend  to  establish  that  the  loss  of  the 
vessel  was  fraudulent.  Merchants'  Mut.  Ins. 
Co.  f.  Allen,  122  U.  S.  376,  7  S.  Ct.  1248, 
30  L.  ed..  1209. 

36.  McLoon  v.  Commercial  Mut.  Ins.  Co., 
100  Mass.  472,  97  Am.  Dec.  116,  1  Am.  Rep. 
129. 

Vessel  confined  to  trade  between  particular 
ports. —  A  policy  upon  the  freight  of  a  vessel, 
which  at  the  time  the  policy  was  issued  was 
in  the  China  sea,  provided  that  the  voyage 
should  be  "  confined  to  the  trade  between  At- 
lantic ports  of  the  Ignited  States,  or  the  ports 
of  London,  Liverpool  and  Havre,  and  the  Pa- 
cific Ocean,  China  Seas,  etc."  The  vessel  was 
lost  on  a  voyage  from  Liverpool  to  New  York, 
made  on  her  return  from  the  China  sea.  It 
was  held  that  the  burden  was  on  plaintiffs  to 
show  either  that  there  was  a  single  trade 
between  the  Pacific  ocean  and  China  sea,  etc., 
as  one  terminus,  and  both  the  Atlantic  ports 
of  the  United  States  and  the  specified  Euro- 
pean ports  indiscriminately  as  the  other  ter- 
minus, or  that  the  language  of  the  policy  by 
usage  was  understood  to  include  a  direct 
voyage  between  the  Atlantic  ports  of  the 
United  States  and  the  specified  European 
ports.  Mallory  v.  Commercial  Ins.  Co.,  9 
Bosw.  (N.  Y.)  101. 

37.  Ocean  Ins.  Co.  v.  Francis,  2  Wend. 
(N.  Y.)  64,  19  Am.  Dec.  549;  Ludlow  v. 
Union  Ins.  Co.,  2  Serg.  &  R.  (Pa.)  119. 

38.  Louisiama. —  Rugelv  v.  Sun  Mut.  Ins. 
Co.,  7  La.  Ann.  279,  56  Am.  Dec.  603 ;  Snethen 
V.  Memphis  Ins.  Co.,  3  La.  Ann.  474,  48  Am. 
l)ec.  462;  Dupeyre  v.  Western  M.  &  F.  Ins. 
Co.,  2  Rob.  457,  38  Am.  Dec.  218. 


Maine. —  Treat  v.  Union  Ins.  Co.,  56  Me. 
231,  96  Am.  Dec.  447. 

Maryland. —  Field  v.  Insurance  Co.  of  North 
America,  3  Md.  244. 

Massachusetts. —  Capen  v.  Washington  Ins. 
Co.,  12  Cush.  517;  Deshon  v.  Merchants'  Ins. 
Co.,  11  Mete.  199;  Paddock  v.  Franklin  Ins. 
Co.,  11  Pick.  227. 

Missouri. —  Paddock-Hawley  Iron  Co.  v. 
Providence- Washington  Ins.  Co.,  118  Mo.' 
App.  85,  93  S.  W.  358. 

United  States. —  Nome  Beach  Lighterage, 
etc.,  Co.  V.  Munich  Assur.  Co.,  123  Fed.  820 
[affirmed  in  128  Fed.  410,  03  C.  C.  A.  152]  ; 
Earnmoor  v.  California  Ins.  Co.,  40  Fed. 
847;  Guy  v.  Citizens'  Mut.  Ins.  Co.,  30  Fed. 
695;  Batchelder  v.  Insurance  Co.  of  North 
America,  30  Fed.  459;  Higgie  v.  American 
Lloyds,  14  Fed.  143,  11  Biss.  395;  Lunt  v. 
Boston  Marine  Ins.  Co.,  6  Fed.  562,  19 
Blatchf.  151;  Adderly  v.  American  Mut.  Ins. 
Co.,  1  Fed.  Cas.  No.  75,  Taney  126;  Tid- 
marsh V.  Washington  F.  &  M.  Ins.  Co.,  23 
Fed.  Cas.  No.  14,024,  4  Mason  439. 

England. —  Ajum  Goolam  Hossen  v.  Union 
Mar.  Ins.  Co.,  [1901]  A.  C.  362,  9  Aspin. 
167,  70  L.  J.  P.  C.  34,  84  L.  T.  Rep.  N.  S. 
366;  Wedderburn  v.  Bell,  1  Campb.  1,  10 
Rev.  Rep.  615;  Parker  v.  Potts,  3  Dow  23,  15 
Rev.  Rep.  1,  3  Eng.  Reprint  977;  Munro  v. 
Vandam,  1  Park  Ins.  469. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1652 
et  seq. 

Contra. —  Van  W^ickle  v.  Mechanics',  etc., 
Ins.  Co.,  97  N.  Y.  350;  Rogers  v.  Sun  Mut. 
Ins.  Co.,  46  N.  Y.  Super.  Ct.  65;  Moses  v. 
Sun  Mut.  Ins.  Co.,  1  Duer  (N.  Y.)  159;  Van 
Vliet  V.  Greenwich  Ins.  Co.,  14  Daly  (N.  Y.) 
496,  15  N.  Y.  St.  375;  Brown  v.  Girard,  4 
Yeates  (Pa.)  115,  2  Am.  Dec.  400. 

Continuance  of  seaworthiness. —  The  pre- 
sumption is  that  a  vessel  continues  seaworthy 
if  she  was  so  at  the  inception  of  the  risk. 
Martin  v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.) 
389,  32  Am.  Dec.  220;  Paddock-Hawley  Iron 
Co.  V.  Providence- Washington  Ins.  Co.,  118 
Mo.  App.  85,  93  S.  W.  358. 

Time  policy. —  The  burden  of  proving  un- 
seaworthiness after  the  attaching  of  a  policy 
on  time  is  upon  defendant.  Berwind  v.  Green- 
wich Ins.  Co.,  114  N.  Y.  231,  21  N.  E.  151. 

Vessel  to  be  repaired. — Where  a  vessel  was 
insured  on  an  application  containing  a  state- 
ment that  she  was  to  be  repaired  at  a  certain 
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worthiness  is  necessary  to  make  a  j[>T'mna  facie  case.^^  If  shortly  after  tlie  voy- 
age has  commenced  a  vessel  springs  a  leak  or  founders  without  apparent  and 
adequate  cause,  there  is  a  presumption  of  unseaworthiness,  and  it  is  incumbent 
upon  plaintiff  to  rebut  the  presumption.^^ 

i.  Loss  —  (i)  MiStiiNQ  Vessel.    Where  a  vessel  is  not  heard  of  for  a  reason- 


i^ort,  the  burden  of  proof  of  seaworthiness 
rests  on  the  insured.  Lunt  v.  Boston  Mar. 
Ins.  Co.,  17  Fed.  411. 

Where  voyage  completed  in  safety. — Meigs 
V.  Sun  Mut.  Ins.  Co.,  16  Fed.  Cas.  No.  9,390. 

Where  the  vessel  was  sound  and  seaworthy 
for  two  years  previous  to  her  loss,  and  was 
wrecked  in  a  cyclone,  the  burden  of  proof  is 
upon  the  insurers  to  establish  satisfactorily 
tlie  alleged  unseaworthiness  at  the  time  of 
loss.  The  Orient,  16  Fed.  916,  4  Woods  255 
{affirmed  in  121  U.  S.  67,  7  S.  Ct.  821,  30 
L.  ed.  858]. 

Disregarding  statutory  regulation. —  The 
stowing  on  deck  of  all  the  water  on  board  a 
vessel  contrary  to  the  requisition  of  U.  S. 
St.  (1790)  c.  56,  §  9,  does  not  of  itself  ren- 
der the  vessel  unseaworthy,  nor  shift  upon 
the  assured  the  burden  of  proving  her  sea- 
worthy. Deshon  v.  Merchants'  Ins.  Co.,  11 
Mete.  (Mass.)  199. 

39.  Voisin  Commercial  Mut.  Ins.  Co.,  67 
Hun  (N.  Y.)  365,  22  N.  Y.  Suppl.  348; 
Moses  V.  Sun  Mut.  Ins.  Co.,  1  Duer  (N.  Y.) 
159. 

40.  Louisiana. — Pointer  v.  Merchants'  Mut. 
Ins.  Co.,  20  La.  Ann.  100;  Parker  v.  Union 
Ins.  Co.,  15  La.  Ann.  688 ;  Rugely  f.  Sun 
Mut.  Ins.  Co.,  7  La.  Ann.  279,  56  Am.  Dec. 
603 ;  Snethen  v.  Memphis  Ins.  Co.,  3  La.  Ann. 
474,  48  Am.  Dec.  462;  Rugely  v.  Sun  Mut. 
Ins.  Co.,  2  La.  Ann.  279,  56  Am.  Dec.  603; 
Dupeyre  v.  Western  M.  &  F.  Ins.  Co.,  2  Rob. 
457,  38  Am.  Dec.  218. 

Maine. —  Treat  v.  Union  Ins.  Co.,  56  Me. 
231,  96  Am.  Dec.  447. 

Massachusetts. —  Swift  f.  Union  Mut.  Mar. 
Ins.  Co.,  122  Mass.  573;  Paddock  v.  Franklin 
Ins.  Co.,  11  Pick.  227. 

Missouri. —  Gartside  v.  Orphan's  Ben.  Ins. 
Co.,  62  Mo.  322. 

ISfew  York. —  Berwind  v.  Greenwich  Ins.  Co., 
114  N.  Y.  231,  21  N.  E.  151;  Van  Wickle  v. 
Mechanics',  etc.,  Ins.  Co.,  97  N.  Y.  350; 
Walsh  V.  Washington  Mar.  Ins.  Co.,  32  N.  Y. 
427;  Starbuck  v.  Phenix  Ins.  Co.,  47  N.  Y. 
App.  Div.  621,  62  N.  Y.  Suppl.  264  [affirmed 
in  166  N.  Y.  59.3,  59  N.  E.  1130]  ;  Starbuck 
V.  Phenix  Ins.  Co.,  34  N.  Y.  App.  Div.  293, 
54  N.  Y.  Suppl.  293;  Wright  v.  Orient  Mut. 
Ins.  Co.,  6  Bosw.  269;  McLain  v.  British,  etc., 
Mar.  Ins.  Co.,  16  Misc.  336,  38  N.  Y.  Suppl. 
77;  Wex  v.  Boatman's  F.  Ins.  Co.,  11  N.  Y. 
St.  713;  Talcot  v.  Marine  Ins.  Co.,  2  Johns. 
130;  Talcot  v.  Commercial  Ins.  Co.,  2  Johns. 
124,  3  Am.  Dec.  406;  Patrick  v.  Hallett,  1 
Johns.  241 ;  Barnewall  v.  Church,  1  Cai.  217, 
2  Am.  Dec.  180. 

Pennsylvania. —  Myers  v.  Girard  Ins.  Co., 
26  Pa.  St.  192;  Prescott  v.  Union  Ins.  Co., 
1  Whart.  399,  30  Am.  Dec.  207. 

South  Carolina. —  Miller  v.  South  Carolina 
Ins.  Co.,  2  McCord  336,  13  Am.  Dec.  734; 
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Wallace  v.  De  Pau,  1  Brev.  252,  2  Am.  Dec. 
662 ;  Wallace  v.  Depau,  2  Bay  503. 

United  States. —  Long  Dock  Mills,  etc.,  Co. 
V.  Mannheim  Ins.  Co.,  116  Fed.  886  [af firmed 
in  123  Fed.  861];  Anderson  Lumber  Co.  v. 
Greenwich  Ins.  Co.,  79  Fed.  125;  The  Gul- 
nare,  42  Fed.  861 ;  Batchelder  v.  Insurance 
Co.  of  North  America,  30  Fed.  459;  Moores 
V.  Louisville  Underwriters,  14  Fed.  226; 
Higgie  V.  American  Lloyds,  14  Fed.  143,  11 
Biss.  395  ;  Cort  V.  Delaware  Ins.  Co.,  6  Fed. 
Cas.  No.  3,257,  2  Wash.  375. 

Enaland. —  Ajum  Goolam  Hossen  v.  Union 
Mar.  Ins.  Co.,  [1901]  A.  C.  362,  9  Aspin.  167, 
70  L.  J.  P.  C.  34,  84  L.  T.  Rep.  N.  S.  366; 
Douglas  V.  Scougall,  4  Dow  269,  16  Rev.  Rep. 
69,  3  Eng.  Reprint  1161;  Parker  v.  Potts,  3 
Dow  23,  15  Rev.  Rep.  1,  3  Eng.  Reprint  977; 
Watson  V.  Clark,  1  Dow  336,  14  Rev.  Rep. 
73,  3  Eng.  Reprint  720. 

Canada. —  Ewart  v.  Merchants'  Mar.  Ins. 
Co.,  13  Nova  Scotia  168;  Myles  v.  Montreal 
Ins.  Co.,  20  U.  C.  C.  P.  283;  Coons  v.  ^tna 
Ins.  Co.,  18  U.  C.  C.  P.  305.  Compare  Morri- 
son V.  Nova  Scotia  Mar.  Ins.  Co.,  28  Nova 
Scotia  346. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1652. 

No  presumption  that  the  foundering  of  a 
vessel  at  sea  arose  from  some  latent  defect 
existing  before  it  left  port  arises,  where  it 
appears  affirmatively  that  it  was  seaworthy 
at  that  time,  and  that  it  encountered  marine 
perils  such  as  might  disable  a  staunch  ship. 
Walsh  V.  Washington  Mar.  Ins.  Co.,  32  N.  Y. 
427. 

The  presumption  of  unseaworthiness  is  a 

mere  presumption  of  fact  which  shifts  the 
onus  prohandi  and  prevails  only  where  it  is 
unrepelled  by  countervailing  proof.  No  pre- 
sumption of  unseavv'orthiness  arises,  except 
from  facts  which  exclude  the  rational  infer- 
ence of  a  loss  attributable  to  the  perils  of 
the  sea.  Walsh  v.  W^ashington  Mar.  Ins.  Co., 
32  N.  Y.  427. 

A  necessary  jettison,  shortly  after  sailing 
with  a  proper  load,  without  encountering  a 
peril  insured  against,  is  a  fact  tending  to 
generate  a  presumption  of  unseaworthiness. 
Schultz  V.  Pacific  Ins.  Co.,  14  Fla.  73. 

Shifting  of  burden. —  It  was  proved  at  the 
trial  that  the  vessel  put  back  from  inability 
to  proceed  eleven  days  after  she  started  on 
her  voyage.  The  judge  directed  the  jury 
that  the  time  w^hich  elapsed  between  setting 
sail  and  putting  back  was  sufficiently  short 
to  shift  the  onus  of  proof  from  the  under- 
writers, and  make  it  incumbent  on  the  as- 
sured to  prove  that  the  unseaworthiness 
arose  from  causes  occurring  subsequently  to 
setting  sail.  This  was  held  a  misdirection. 
Pickup  V.  Thames  Mar.  Ins.  Co..  3  Q.  B.  D. 
594,  4  Aspin.  43,  47  L.  J  Q.  B.  749,  39  L.  T. 
Rep.  N.  S.  341,  26  Wkly.  Rep.  689. 
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able  time,  it  is  presumed  to  have  been  lost  from  a  peril  of  the  sea'^^  or  other  peril 
insured  against."^^  There  is  no  Hxed  rule  in  law  with  regard  to  the  time  after 
which  a  missing  vessel  will  be  presumed  to  be  lost ;  but  it  depends  upon 
the  circumstances  of  each  case.^^  • 

(ii)  Cause  and  Tuie  of  Loss.  In  an  action  on  a  policy  it  is  incumbent  upon 
plaintiffs  to  show  the  probable  cause  of  the  loss  ^  by  one  of  the  perils  insured 


Where  adequate  cause  of  loss  shown. — 

Where  it  was  shown  that  a  vessel  insured 
under  a  marine  policy  was  sound  and  sea- 
worthy for  two  years  prior  to  her  loss,  and 
that  she  was  wrecked  in  a  cyclone,  the  bur- 
den of  proof  is  on  the  insurers  to  show  that 
she  was  unseaworthy  at  the  inception  of  the 
voj-age  insured.  The  Orient,  16  Fed.  91G,  4 
Woods  255.  If  the  insured  lays  a  rational 
ground  for  the  disability  of  the  vessel  by 
proving  severe  gales  during  the  voyage,  and 
seaworthiness  on  a  preceding  voyage,  the  bur- 
den of  the  proof  of  want  of  seaworthiness  at 
the  inception  of  the  voyage  lies  on  the  in- 
surer; aliter  when  a  disability  happens  from 
stress  of  weather,  without  any  sufficient  cause. 
Watson  V.  Insurance  Co.  of  North  America, 
29  Fed.  Cas.  No.  17,285,  2  Wash.  480.  Where 
an  injury  to  cargo  resulted  from  negli- 
gently leaving  open  a  valve  in  a  discharge 
pipe  whereby  water  flowed  into  the  vessel  upon 
her  being  loaded  to  such  an  extent  as  to 
bring  the  pipe  below  the  surface  of  the  water, 
it  was  held  that  the  loss  being  from  a  peril 
insured  against  the  burden  was  on  the  de- 
fendant to  show  unseaworthiness.  Davidson 
V.  Burnand,  L.  R.  4  C.  P.  117,  58  L.  J.  C.  P. 
73,  19  L.  T.  Pvep.  N.  S.  782,  17  Wkly.  Rep. 
121. 

The  presumption  is  rebutted  in  the  case  of 
loss  of  a  ship  soon  after  leaving  port,  of 
which  the  insured  cannot  prove  the  cause, 
when  the  balance  of  evidence  is  that  she  was 
neither  overloaded  nor  top-heavy  when  she 
left  port,  and  that  the  loss  was  attributable 
rather  to  mistakes  of  management  after  she 
started  than  to  unseaworthiness  when  she  left 
port.  Ajum  Goolam  Hossen  v  Union  Mar. 
Ins.  Co.,  [1901]  A.  C.  362,  9  Aspin.  167,  70 
L.  J.  P.  C.  34,  84  L.  T.  Rep.  N.  S.  366. 

41.  Green  v.  Brown,  Str.  1199. 

42.  Paddock  i\  Franklin  Ins.  Co.,  11  Pick. 
(Mass.)  227. 

43.  Gordon  f.  Bowne,  2  Johns.  (N.  Y.) 
150;  Brown  r.  Neilson,  1  Cai.  (N.  Y.)  525; 
Houstman  v.  Thornton,  Holt  N.  P.  242,  17 
Rev.  Rep.  632,  3  E.  C.  L.  102;  Green  r. 
Brown,  Str.  1199.  Presumptions  of  loss  have 
been  held  to  arise  after  one  year  (Gordon  /;. 
Bowne,  2  Johns.  (N.  Y.)  150)  ;  and  after 
nine  months  (Houstman  v.  Thornton,  Holt. 
N.  P.  242,  17  Rev.  Rep.  632,  3  E.  C.  L.  102). 

In  judging  whether  a  vessel  has  been  lost 
in  a  voyage  insured,  the  usual,  and  not  the 
utmost,  length  of  the  voyage  must  be  consid- 
ered.   Brown  v.  Neilson,'  1  Cai.  (N.  Y.)  525. 

Under  time  policies. —  If  a  policy  of  insur- 
ance on  a  vessel  expires  while  she  is  supposed 
to  be  on  a  voyage,  and  a  second  policy  for  a 
different  sum  is  taken,  after  the  expiration 
of  the  first,  there  is  in  this  country  no  rule 
of  law  which  requires  payment  of  that  policy 


under  which  the  vessel  sailed  or  was  last, 
heard  from,  in  the  absence  of  proof  of  the 
time  of  loss.  Cliii'ord  v.  Thomaston  Mut.  Ins. 
Co.,  50  Me.  197,  79  Am.  Dec.  606.  Evidence 
that  a  vessel  sailed  in  May,  was  seen  the 
following  October,  and  was  never  seen  or 
heard  of  again  is  prima  facie  proof,  in  an  ac- 
tion on  an  insurance  policy  expiring  on  De- 
cember 29  following,  that  the  ship  was  lost 
during  the  lifetime  of  the  policy.  Reck  f. 
Phenix  Ins.  Co.,  130  N.  Y.  160,  29  N.  E. 
137. 

44.  Baker  v.  Manufacturers'  Ins.  Co.,  12 
Gray  (Mass.)  603;  Berwind  v.  Greenwich 
Ins.  Co.,  53  N.  Y.  Super.  Ct.  102  \_affinned 
in  114  N.  Y.  231,  21  N.  E.  151];  Bullard  v. 
Roger  Wlliiams  Ins.  Co.,  4  Fed.  Cas.  No. 
2,122,  1  Curt.  148. 

It  is  not  sufficient  for  the  insured  to  prove 
that  there  were  storms  during-  the  voyage, 
unless  he  can  fairly  trace  the  injury  sus- 
tained to  their  influence.  Coles  v.  Marine 
Ins.  Co.,  6  Fed.  Cas.  No.  2,988,  3  Wash.  159. 

In  case  of  a  boat  springing  a  dangerous 
leak  without  apparent  cause  the  owners  are 
not  required,  to  entitle  them  to  recover  for 
the  loss,  to  show  the  identical  cause  of  her 
loss,  but  may  show"  a  probable  cause.  W-'est- 
ern  Ins.  Co.  v.  Tobin,  32  Ohio  St.  77. 

Absence  of  evidence  of  how  loss  arose. — Al- 
though a  disaster  happens  in  fair  weather, 
and  without  apparent  peril  to  cause  it,  yet, 
if  the  assured  shows  that  the  vessel  was  in 
fact  seaworthy  at  the  beginning  of  the  voy- 
age, there  then  arises  a  presumption  of  loss 
by  some  peril  of  navigation  covered  by  the 
policy,  and  it  is  for  the  insurer  to  show  that 
it  was  otherwise  caused.  Moores  v.  Louis- 
ville Underwriters,  14  Fed.  226.  See  also 
Potter  u.  Sufi'olk  Ins.  Co.,  19  Fed.  Cas.  No. 
11,339,  2  Sumn.  197.  W'here,  in  an  action  on 
a  policy  insuring  a  barge,  it  appears  that  it 
was  seaworthy  at  the  commencement  of  the 
voyage,  but  that  it  sank  from  an  unknown 
cause,  it  is  to  be  presumed  that  the  loss  was 
occasioned  by  an  unavoidable  peril  of  the 
sea.  Paddock-Hawley  Iron  Co.  v.  Providence- 
Washington  Ins.  Co.,  118  Mo.  App.  85,  93 
S.  W.  358.  A  ship  began  suddenly  to  leak, 
and  sank  at  her  anchors  in  port  during  fine 
w^eather.  Evidence  was  given  tending  to  show 
that  the  ship  was  seaworthy,  viz.,  that  she 
had  not  long  before  been  put  in  good  repair; 
that  survevs  had  been  made  of  her  just  pre- 
viously, and  that  she  had  behaved  well  on 
previous  voyages,  and  on  her  voyage  to  the 
port  where 'she  was  lost.  No  evidence  was 
given  of  any  actual  facts  shov.'ing  the  cause 
of  her  loss,  although  possible  explanations  of 
it,  by  way  of  conjecture,  were  suggested  by 
the  witnesses.  It  was  held  that  there  was 
evidence   of   a   loss   by   the   perils  insured 
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against/^  and  that  it  occurred  upon  the  insured  voyage.''^  The  mere  fact  tliat 
after  arrival  cargo  is  found  damaged  by  sea-water/^  or  a  vessel  has  defects  in  lier 
liull,  does  not  create  a  presumption  that  sucli  damage  was  caused  by  a  sea  peril.*^ 
Where  there  is  a  loss  by  a  peril  insured  against,  it  raises  a  prima  facie  case  of 
liability,  and  it  devolves  upon  the  underwriters  to  show  that  the  loss  arose  from 
or  was  caused  by  an  excepted  peril. ''^ 

(ill)  Extent  OF  Loss — (a)  In  General.  The  burden  is  upon  plaintift'  to 
show  the  extent  of  the  loss  ;    and  where  it  appears  that  the  property  has  sus- 


against.  Anderson  v.  Morice,  1  App.  Cas. 
713,  3  Aspin.  290,  46  L.  J.  Q.  B.  11,  35  L.  T. 
Rep.  N.  S.  506,  25  Wkly.  Rep.  14. 

45.  Swift  V.  Union  Mut.  Mar.  Ins.  Co.,  122 
Mass.  573 ;  Cory  v.  Boylston  F.  &  M.  Ins.  Co., 
107  Mass.  140,  9  Am.  Rep.  14;  Copeland  v. 
New  England  Mar.  Ins.  Co.,  2  Mete.  (Mass.) 
432;  Reilly  v.  Home  Ins.  Co.,  81  N.  Y.  App. 
Div.  314,  81  N.  Y.  Suppl.  59;  Van  Vliet  t'. 
Greenwich  Ins.  Co.,  14  Daly  (N.  Y.)  496,  15 
N.  Y.  St.  375 ;  McCarthy  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  19  Misc.  (N.  Y.)  274,  43  N.  Y. 
Suppl.  343;  Soelberg  r.  Western  Assur.  Co., 
119  Fed.  23,  55  C.  C.  A.  601;  Long  Dock 
Mills,  etc.,  Co.  i;.  Mannheim  Ins.  Co.,  116 
Fed.  886  {affirmed  in  123  Fed.  861]  ;  lonides 
'C.  Pender,  1  Aspin.  432,  27  L.  T.  Rep.  N.  S. 
244;  Sun  Mut.  Ins.  Co.  r.  Masson,  4  L.  C. 
Jur.  23. 

46.  Amsinck  v.  American  Ins.  Co.,  129 
Mass.  185. 

Discharge  of  vessel. —  A  vessel  was  insured 
at  and  from  Salem  to  her  port  or  ports  of 
discharge  in  the  river  La  Plata.  All  her 
cargo  except  a  few  bundles  of  shingles  was 
discharged  at  Montevideo,  where  she  took  on 
board  merchandise  intended  for  another  ves- 
sel of  the  owner,  then  lying  at  Buenos  Ayres, 
and  proceeded  to  that  port,  where  she  was 
lost.  It  was  held  that  the  burden  of  proof 
was  on  the  underwriters  to  show  that  the 
cargo  was  substantially  discharged  at  Monte- 
video, so  as  to  preclude  recovery.  Upton  v. 
Salem  Com.  Ins.  Co.,  8  Mete.  (Mass.)  605. 

Vessel  not  heard  from.— Where  a  loss  by 
the  perils  of  the  sea  is  to  be  inferred  from 
the  ship  not  being  heard  of  after  her  sailing, 
the  assured  must  prove  that  when  she  left 
the  port  of  outfit  she  was  bound  upon  the 
voyage  insured.  Cohen  f.  Hinckley,  2  Campb. 
51,  1  Taunt.  249,  11  Rev.  Rep.  660;  Koster 
'C.  Innes,  R.  &  M.  333,  27  Rev.  Rep.  755,  21 
E.  C.  L.  761. 

47.  Fleming  v.  Marine  Ins.  Co.,  3  Watts 
&  S.  (Pa.)  144,  38  Am.  Dec.  747. 

Arrival  in  damaged  condition.— Where  one 
who  has  insured  a  cargo  under  a  marine 
policy  proves  the  sound  and  valuable  condi- 
tion of  the  property  at  the  time  of  ship- 
ment and  its  subsequent  bad  condition,  a 
presumption  is  raised  that  it  was  injured  by 
the  peril  it  had  passed  through,  and  it  de- 
volves upon  the  insurers  to  rebut  the  pre- 
sumption by  showing  that  the  property  was 
not  injured  by  any  of  the  perils  or  causes 
insured  against.  Young  7;.  Pacific  Mut.  Ins. 
Co.,  34  N.  Y.  Super.  Ct.  321. 

48.  Eullard  v.  Roger  Williams  Ins.  Co.,  4 
'Fed.  Cas.  No.  2,122,  1  Curt.  148;  Donnell  f. 
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Columbian  Ins.  Co.,  7  Fed.  Cas.  No.  3,987,  2 
Sumn.  366. 

49.  Russ  r.  Waldo  Mut.  Ins.  Co.,  52  Me. 
187;  Northwest  Transp.  Co.  v.  Boston  Mar. 
Ins.  Co.,  41  Fed.  793.  Compare  Reilly  v. 
Home  Ins.  Co.,  81  N.  Y.  App.  Div.  314,  81 
N.  Y.  Suppl.  59. 

Barratry.— If  an  act  of  barratry  be  once 
proved,  the  onus  of  establishing  any  fact  that 
goes  to  excuse  it  lies  on  the  insurer.  Millau- 
don  V.  New  Orleans  Ins.  Co.,  11  Mart.  (La.) 
602,  13  Am.  Dec.  358;  Barry  v.  Louisiana 
Ins.  Co.,  11  Mart.  (La.)  202;  Steinbach  v. 
Ogden,  3  Cai.  (N.  Y.)  1. 

Negligent  navigation. —  Where,  in  defense 
to  an  action  on  a  marine  policy,  negligence 
of  the  master  of  the  vessel  is  averred,  the 
burden  of  proof  is  on  the  underwriter. 
Schultz  V.  Pacific  Ins.  Co.,  14  Fla.  73 ;  Union 
Ins.  Co.  V.  Smith,  124  U.  S.  405,  8  S.  Ct.  534, 
31  L.  ed.  497;  Tidmarsh  v.  Washington  F. 
&  M.  Ins.  Co.,  24  Fed.  Cas.  No.  14,024,  4 
Mason  439. 

Presumption  that  master  performed  duty. 
—  A  master  may  be  presumed,  in  ordering 
the  sale  of  his  ship,  to  have  done  his  duty 
properly,  if  there  are  no  proofs  to  the  con- 
trarv.  Robinson  v.  Commonwealth  Ins.  Co., 
20  Fed.  Cas.  No.  11,949,  3  Sumn.  220. 

50.  Merchants'  Mut.  Ins.  Co.  v.  Wilson,  2 
Md.  217;  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dec.  308;  Cory  v. 
Boylstown  F.  &  M.  Ins.  Co.,  107  Mass.  140, 
9  Am.  Rep.  14;  Young  v.  Pacific  Mut.  Ins. 
Co.,  34  N.  Y.  Super.  Ct.  321;  Soelberg  v. 
Western  Assur.  Co.,  119  Fed.  23,  55  C.  C.  A. 
601. 

Nominal  damages. —  Where  the  proof  shows 
some  damage  but  is  not  sufficiently  definite  to 
show  the  amount  the  jury  can  allow  nominal 
damages.  Merchants'  Mut.  Ins.  Co.  v.  Wil- 
son, 2  Md.  217. 

Successive  losses. —  Under  a  policy  of  in- 
surance upon  a  ship  which  provides  that  the 
indorsers  shall  not  be  liable  for  a  partial 
loss  unless  it  shall  amount  to  five  per  cent, 
the  burden  of  proving  a  partial  loss  amount- 
ing to  five  per  cent  from  one  gale  or  storm 
is  upon  the  assured.  Hagar  v.  New  England 
Mut.  Mar.  Ins.  Co.,  59  Me.  460;  Paddock  v. 
Commercial  Ins.  Co.,  104  Mass.  521. 

To  show  actual  total  loss  of  memorandum 
articles,  part  of  which  are  taken  to  the  desti- 
nation and  sold,  plaintiff  must  show  that  the 
expenses  incurred  in  saving  exceeded  the 
amount  realized.  Almon  v.  British  America 
Assur.  Co.,  16  Nova  Scotia  43. 

On  a  policy  on  profits  it  need  not  be  shown 
that  profits  would  have  been  realized  had 
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tained  damage  from  perils  insured  against  and  from  perils  not  insured  against,  it 
is  incumbent  upon  the  insured  to  distinguish  the  losses  occasioned  by  the  several 
perils.^^ 

(b)  Constructive  Toted  Loss  and  Abandonment.  The  burden  is  on  plaintiff 
claiming  a  constructive  total  loss  to  show  tlie  facts  justifying  an  abandonment,^^ 
that  an  abandonment  was  made,^^  and  tlie  time  notice  was  given.^^ 

2.  Admissibility,  Weight,  and  Sufficiency  —  a.  The  Contract  in  General.  The 
policy  is  the  evidence  of  the  contract  and  of  the  receipt  of  the  premium.^^ 
The  binding  slip  or  memoranda  is  admissible  to  explain  the  contract,^'  but  the 
application  will  not  be  admitted  where  there  is  no  ambiguity  in  the  policy .^^ 

b.  Usages,  Extrinsic  Facts,  and  Antecedent  Statements.  Evidence  of  usage,^^ 
extrinsic  facts,^  or  antecedent  statements'^  are  not  admissible  to  vary  the 
executed  contract,  but  may  be  resorted  to  explain  the  policy  where  the  intention 
is  not  apparent.'^ 


the  cargo  arrived.  Canada  Sugar-Refining 
Co.  V.  Insurance  Co.  of  North  America,  175 
U.  S.  609,  20  S.  Ct.  239,  44  L.  ed.  292; 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  (U.  S.) 
222,  7  L.  ed.  659.  Compare  Hodgson  i'. 
Glover,  6  East  316,  8  Rev.  Rep.  495. 

51.  Paddock  v.  Commercial  Ins.  Co.,  104 
Mass.  521 ;  Heebner  v.  Eagle  Ins.  Co.,  10 
Gray  (Mass.)  131,  69  Am.  Dec.  308;  Wood- 
ruff V.  Commercial  Mut.  Ins.  Co.,  2  Hilt. 
(N.  Y.)  130;  Soelberg  v.  Western  Assur. 
Co.,  119  Fed.  23,  55  C.  C.  A.  601. 

When  part  of  the  damage  was  sustained 
prior  to  the  placing  of  the  insurance,  and  no 
notice  of  such  damage  was  given  to  the 
insurers,  the  duty  of  ascertaining  what  part 
of  the  loss  occurred  before  and  what  after 
the  insurance  devolves  on  the  insured.  Batch- 
elder  f.  Insurance  Co.  of  North  America,  30 
Fed.  459. 

52.  Bryant  v.  Commonwealth  Ins.  Co.,  13 
Pick.  (Mass.)  543. 

That  no  other  vessel  was  procurable  must 
be  shown  by  plaintiflf  in  order  to  recover  for 
loss  of  freight  on  a  cargo  sold  at  an  inter- 
mediate port  because  of  damage  to  the  vessel. 
Kinsman  r.  New  York  Mut.  Ins.  Co.,  5  Bosw. 
(N.  Y.)  460. 

Cost  of  repairs. —  Osborne  v.  New  York 
Mut.  Ins.  Co.,  2  Silv.  Sup.  (N.  Y.)  568,  6 
N.  Y.  Suppl.  103  [affirmed  in  127  N.  Y.  656, 
28  N.  E.  254]. 

53.  Morton  v.  Patillo,  3  Nova  Scotia  Dec. 
17. 

54.  Morton  v.  Patillo,  3  Nova  Scotia  Dec. 
17. 

55.  Mellen  v.  National  Ins.  Co.,  1  Hall 
(N.  Y.)  452. 

56.  Dalzell  v.  Mair,  1  Campb.  532;  Ander- 
son V.  Thornton,  8  Exch.  425. 

57.  Lower  Rhine,  etc.,  Ins.  Assoc.  v.  Sedg- 
wick, [1899]  1  Q.  B.  179,  8  Aspin.  466,  68 
L.  J.  Q.  B.  186,  80  L.  T.  Rep.  N.  S.  6,  47 
Wkly.  Rep.  261. 

58.  Folsom  v.  Mercantile  Mut.  Ins,  Co.,  0 
Fed.  Cas.  No.  4,903,  9  Blatchf.  201  [affirmed 
in  18  Wall.  237.  21  L.  ed.  827]. 

59.  Alahama. —  Smith  v.  Mobile  Nav.,  etc., 
Ins.  Co.,  30  Ala.  167. 

Massachusetts. —  Emery  v.  Boston  Mar.  Ins. 
Co.,  138  Mass.  398 ;  Odiorne  v.  New  England 


Mar.  Ins.  Co.,  101  Mass.  551,  3  Am.  Rep. 
401 ;  Lapham  v.  Atlas  Ins.  Co.,  24  Pick.  1. 

Wisconsin. —  ^tna  Ins.  Co.  v.  Northwest- 
ern Iron  Co.,  21  Wis.  458. 

United  States. —  Hearne  v.  New  England 
Mut.  Mar.  Ins.  Co.,  20  Wall.  488,  22  L.  ed. 
395. 

England. —  Provincial  Ins,  Co.  v.  Leduc, 
L.  R,  6  P,  C,  224,  2  Aspin,  338,  43  L,  J.  P.  G. 
49,  31  L.  T.  Rep.  N.  S,  142,  22  Wkly.  Rep. 
929;  Blackett  v.  Royal  Exch.  Assur.  Co.,  2 
Cromp.  &  J.  244,  1  L.  J.  Exch.  101,  2  TyrAv. 
266. 

See  supra,  IV,  B,  1,  c. 

On  an  issue  whether  a  scow  is  a  "build- 
ing," within  the  meaning  of  that  term  in  the 
condition  of  an  insurance  policy  relating  to 
vacant  buildings,  evidence  that  similar  scows 
were  used  as  buildings  is  admissible.  Enos 
V.  Sun  Ins.  Co.,  67  Cal.  621,  8  Pac.  379. 

Evidence  of  usage  is  not  admissible  to  con- 
trol rules  of  law  as  to  adjustment  of  losses. 
Taber  r.  China  Ins.  Co.,  131  Mass.  239. 

60  Minturn  v.  Warren  Ins.  Co.^  2  Allen 
(Mass.)  86;  Mellen  v.  National  Ins.  Co.,  1 
Hall  (N.  Y.)  452;  Vandervoort  v.  Smith, 
2  Cai.  (N.  Y.)  155;  Jones  v.  Western  Assur. 
Co.,  198  Pa.  St.  206,  47  Atl.  948;  State  F. 
&  M.  Ins.  Co.  V.  Porter,  3  Grant  (Pa.)  123; 
Eyre  v.  Philadelphia  Mar.  Ins.  Co.,  5  Watts 
k  S.  (Pa.)  116. 

61.  Odiorne  v.  New  England  Mut.  Mar. 
Ins.  Co.,  101  Mass,  551,  3  Am.  Rep.  401; 
Astor  V.  Union  Ins.  Co.,  7  Cow.  (N.  Y.) 
202;  Weston  v.  Emes,  1  Taunt.  115. 

62.  A^ew;  York. —  Bidwell  r.  Northwestern 
Ins,  Co.,  24  N.  Y.  302;  Fabbri  r.  Mercantile 
Mut.  Ins.  Co.,  64  Barb.  85;  Mumford  v.  Hal- 
lett,  1  Johns.  433. 

Pennsylvania. —  Eyre  v.  Philadelphia  JNIar. 
Ins,  Co.,  5  Watts  &  S.  116. 

Texas. —  Orient  Mut.  Ins.  Co.  v.  Reymers- 
hoffer,  56  Tex.  234. 

Wisconsin. —  Johnson  v.  Northwestern  Nat. 
Ins.  Co.,  39  Wis.  87. 

England. —  Preston  v.  Greenwood,  4  Dougl. 
28,  26  E.  C.  L,  320;  Urqiihart  r,  Barnard, 
1  Taunt,  450,  10  Rev,  Rep.  574, 

To  show  beneficiary.— Where  a  shipmaster 
procured  insurance  on  his  interest  in  a  vessel 
"  on  account  of  whom  it  may  concern,"  loss 
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c.  Authority  to  Execute  Policy.      The  authority  to  sign  policies  is  not 

sufficiently  shown  by  proof  that  tlie  person  was  accustomed  to  sign  them,^"^  but 
it  may  be  shown  by  proof  that  defendant  was  in  the  habit  of  paying  losses  on 
policies  so  subscribed.^* 

d.  Interest  and  Ownership.  Interest  in  the  subject-matter  need  not  be  proved 
by  direct  testimony  as  to  ownership ;  but  may  be  proved  by  acts  of  ownership, 
or  of  control  over  property .^^  A  bill  of  lading^^  with  the  insured's  name  as  ship- 
per or  consignee  is  jpriina  facie  evidence  of  an  insurable  interest,  but  it  is  not 
conclusive.^^  A  register  or  an  enrolment  is  admissible  to  show  interest  of  the 
insured,^^  but  it  seems  that  an  invoice  is  not  sufficient.''^  The  underwriter  may 
show  that  the  insured  had  no  interest  even  under  a  valued  policy ."^^ 

e.  Misrepresentation  and  Concealment.  Representations  may  be  proved  by 
parol  where  the  object  is  to  falsify  tliem.'^^  The  materiality  of  facts  concealed  or 
misrepresented  may  be  testified  to  by  insurance  brokers.^^    And  it  is  competent 


payable  to  himself,  and  on  loss  of  the  vessel 
and  death  of  the  master,  a  creditor  brought 
an  action  on  the  policy,  claiming  it  was  for 
his  benefit,  it  was  held  that  evidence  of  dec- 
larations of  the  deceased  that  if  the  creditor 
would  make  him  a  loan  he  would  secure  him 
by  a  policy  on  the  vessel,  and  of  subsequent 
declarations  that  the  loan  had  been  made 
and  the  policy  secured  for  the  creditor's  bene- 
fit, was  inadmissible,  without  proof  that  the 
deceased  was  acting  as  the  creditor's  agent 
in  effecting  the  insurance.  Sleeper  v.  Union 
Ins.  Co.,  61  Me.  267. 

63.  Courteen  v.  Touse,  1  Campb.  43,  10 
Rev.  Rep.  627;  Neal  v.  Erving,  1  Esp.  61, 
5  Rev.  Rep.  720. 

64.  Haughton  v.  Ewbank,  4  Campb.  88. 

65.  Parol  proof  of  register  will  prove  in- 
terest.   Peyton  'c.  Hallett,  1  Cai.  (N.  Y.)  363. 

One  who  sold  the  cargo  and  sees  it  loaded 
can  prove  the  interest  of  the  owner.  Peyton 
V.  Hallett,  1  Cai.  (N.  Y.)  363. 

Letter  of  owner  to  insured  creditor. —  In 
an  action  upon  a  policy  in  the  name  of  a 
creditor  of  the  owner,  a  letter  from  an  owner, 
directing  plaintiff  to  obtain  insurance  on  the 
vessel  in  his  own  name,  and  stating  the  in- 
terest of  plaintiff  in  the  vessel  insured,  is 
admissible  in  evidence  for  plaintiff  to  prove 
his  insurable  interest.  Vairin  v.  Canal  Ins. 
Co.,  10  Ohio  223. 

Declarations  of  a  master  and  part-owner 
of  ^  vessel  are  admissible  to  prove  interest. 
Hall  V.  Insurance  Co.,  3  Phila.  (Pa.)  331. 

66.  Marsh  v.  Robinson,  Anstr.  479,  4  Esp. 
98,  3  Rev.  Rep.  617;  Robertson  v,  French,  4 
East,  130,  4  Esp.  246,  7  Rev.  Rep.  535; 
Amery  v.  Rogers,  1  Esp.  207. 

Parol  proof  of  ownership  is  not  disproved 
by  showing  prior  register  in  the  name  of 
another  and  subsequent  register  in  the  name 
of  the  same  person.  Robertson  v.  French,  4 
East  130,  4  Esp.  246,  7  Rev.  Rep.  535. 

Parol  title  to  vessel. —  If  a  policy  of  insur- 
ance is  underwritten  on  a  ship,  the  assured 
cannot  set  up  a  parol  title  to  the  whole  of 
the  ship,  when  the  ship's  papers  on  the  voy- 
age prove  a  joint  ownership  in  himself  and 
the  master.  In  such  case  he  can  recover 
only  for  his  own  moiety  in  case  of  loss.  Ohl 
t\  Eagle  Ins.  Co.,  18  Fed.  Cas.  No.  10,472, 
10,473,  4  Mason  172,  390. 
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Paying  for  supplies  for  the  vessel  is  proof 
of  ownership.  Thomas  v.  Foyle,  5  Esp.  88. 

67.  McAndrew  f.  Bell,  1  Esp.  373;  Russel 
V.  Boheme,  Str.  1127.  But  see  Paine  v.  Maine 
Mut.  Mar.  Ins.  Co.,  69  Me.  568;  Dickson  v. 
Lodge,  1  Stark.  226,  18  Rev.  Rep.  764,  2 
E.  C.  L.  92. 

68.  Seagrave  v.  Union  Mar.  Ins.  Co.,  L.  R. 
1  C.  P.  305,  1  Harr.  &  R.  302,  12  Jur.  N.  S. 
358,  35  L.  J.  C.  P.  172,  14  L.  T.  Rep.  N.  S. 
479,  14  Wkly.  Rep.  G90. 

The  bill  of  lading  of  the  outward  cargo  is 
no  proof  of  the  interest  of  plaintiff  in  the 
homeward  cargo.  Beale  v.  Pettit,  2  Fed.  Cas. 
No.  1,158,  1  Wash.  241. 

"  Contents  unknown." —  If  the  master 
guards  his  acknowledgment  by  saying  "  con- 
tents unknown,"  so  that  he  does  not  charge 
himself  with  the  receipt  of  any  goods  in  par- 
ticular, the  bill  of  lading  alone  is  not  evi- 
dence, either  of  the  quantity  of  the  goods 
or  of  property  in  the  consignee.  Haddow  v. 
Parry,  3  Taunt.  303,  12  Rev.  Rep.  666. 

69.  Polleys  v.  Ocean  Ins.  Co.,  14  Me.  141; 
Hall  V.  Insurance  Co.,  3  Phila.  (Pa.)  331. 

Transfer  of  ship. —  "V\^iere  a  bill  of  sale  of 
a  ship  has  been  executed,  it  may  be  shown 
that  the  transfer,  although  absolute  in  its 
terms,  was  intended  only  as  a  security,  and 
that  the  transferrer  has  an  equity  of  redemp- 
tion. Millidge  v.  Stymest,  11  N.  Brunsw. 
164. 

70.  Paine  v.  Maine  Mut.  Mar.  Ins.  Co.,  69 
Me.  568;  Rolker  v.  Great  Western  Ins.  Co., 
4  Abb.  Dec.  (N.  Y.)  76,  3  Keyes  17. 

Invoice  and  bill  of  lading  discredited  by 
declaration  of  deceased  master. —  Blagg  v. 
Phosnix  Ins.  Co.,  3  Fed.  Cas.  No.  1,477,  3 
Wash.  5. 

71.  Williams  v.  North  China  Ins.  Co.,  1 
C.  P.  D.  757,  3  Aspin.  342,  35  L.  T.  Rep.  N.  S. 
884;  Lidgett  v.  Secretan,  L.  R.  6  C.  P.  616, 
1  Aspin.  95,  40  L.  J.  C.  P.  257,  24  L.  T.  Rep. 
N.  S.  942,  19  Wkly.  Re]3.  1088;  Shaw  v.  Fel- 
ton,  2  East  109. 

72.  Higginson  v.  Dall,  13  Mass.  96. 

73.  Richards  v.  Murdock,  10  B.  &  C.  527, 
8  L.  J.  K.  B.  0.  S.  210,  21  E.  C.  L.  225; 
Chapman  v.  Walton,  10  Bing.  57.  2  L.  J.  C.  P. 
210,  3  Moore  &  S.  389,  25  E.  C.  L.  36;  Elton 
V.  Larkins,  8  Bing.  198,  21  E.  C.  L.  504,  5 
C.  &  P.  86,  385,  24  E.  C.  L.  466,  617,  1 
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to  show  that  the  rate  of  premium  would  have  been  the  same  had  tlie  facts  not 
been  misrepresented  for  the  purpose  of  showing  tliat  tlie  misrepresentations  were 
immaterial  to  the  risk.'^ 

f.  Fraud.  Where  the  defense  is  fraud  defendant  may  show  any  fact  from 
which  an  inference  of  fraud  may  arise.''^ 

gr.  Seaworthiness.  It  is  not  admissible  for  one  to  testify  that  a  vessel  is  or  is 
not  seaworthy.  He  can  only  testify  as  to  facts  regarding  lier  condition.'^^  But 
an  experienced  shipwright  or  other  qualified  expert  in  sucli  matters  may  give  his 
opinion  as  to  the  vessel's  seaworthiness  from  the  facts  in  evidence  or  from  facts 
within  his  own  knowledge.''  The  condition  of  the  vessel  subsequent  to  the  loss 
is  competent.'^  The  age  of  tlie  ship  is  of  weight  to  show  unseaworthiness,'^  and 
admissions  of  the  insurer  are  competent  evidence  to  show  seaworthiness.^^  Evi- 
dence as  to  the  general  reputation  of  the  officers  and  crew  as  to  their  competency 
and  skil fulness  is  admissible  to  show  such  facts.^^ 

h.  Value,  Kind,  Quality,  Etc.  Where  the  master  is  alive  the  bill  of  lading  is 
not  admissible  against  the  underwriters  as  to  the  kind  or  quality  of  the  cargo,^^ 
nor  as  to  the  amount  of  freight  due  thereon ;  but  the  bill  of  lading  and  invoice 
are  admissible  to  prove  value.^^ 


Moore  &  S.  323;  Littledale  v.  Dixon,  1  B. 

6  P.  N.  R.  151,  8  Rev.  Rep.  774;  Havwood 
V.  Rodgers,  4  East  590,  1  Smith  K.  B.  289, 

7  Rev.  Rep.  638;  Cliaurand  v.  Angerstein,  1 
Peake  N.  P.  61 ;  Bertlion  v.  Lougliman,  2 
Stark.  258,  3  E.  C.  L.  400;  Seaman  f.  Foner- 
eau,  Str.  il83.  Contra,  Carter  v.  Boehm,  3 
Burr  1905,  W.  Bl.  593;  Durrell  v.  Bederley, 
Holt  N.  P.  283,  8  Rev.  Rep.  739,  17  Rev.  Rep. 
639,  3  E.  C.  L.  118. 

74.  Buck  V.  Chesapeake  Ins.  Co.,  4  Fed. 
Cas.  No.  2,078. 

75.  Livingston  f.  Delafield,  3  Cai.  (N.  Y.) 
49. 

Loss  of  other  insured  vessels. —  Hoxie  v. 
Home  Ins.  Co.,  33  Conn.  471;  Hoxie  v.  Home 
Ins.  Co.,  32  Conn.  21,  85  Am.  Dec.  240. 

Contents  of  cargo  saved. — Where  an  insurer 
cortests  his  liability  on  the  ground  of  fraud 
in  procuring  insurance  on  a  fictitious  and 
overvalued  cargo,  testimony  as  to  the  con- 
tents of  any  part  of  the  cargo  saved  from 
th3  wreck  is  admissible.  Phosnix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  Am.  Rep.  31. 

76.  Voisin  r.  Commercial  Mut.  Ins.  Co.,  62 
Hun  (N.  Y.)  4,  16  N.  Y.  Suppl.  410. 

Sufficiency  of  crew. — ^But  where  the  insured 
goods  were  lost  by  the  sinking  of  the  steamer 
which  was  to  carry  them,  it  was  held  com- 
petent for  the  captain  of  the  boat  to  testify 
that  the  boat  carried  a  sufficient  number  of 
officers  and  men  to  make  the  trip,  although 
not  the  number  required  by  the  license  of 
the  vessel.  Louisville  Ins.  Co.  v.  Monarch, 
99  Ky.  578,  36  S.  W.  563,  18  Ky.  L.  Rep. 
444. 

Water  entering  through  open  port-hole. — 

A  finding  that  a  vessel  which  was  sunk  by 
water  getting  in  through  an  open  port-hole 
was  seaworthy  when  she  left  port  is  sup- 
ported by  evidence  that  all  the  port-holes 
were  fastened  before  she  sailed,  and  that  no 
leak  was  noticed  for  more  than  twelve  hours 
after  she  had  sailed.  Starbuck  v.  Phoenix  Ins. 
Co.,  10  N.  Y.  App.  Div.  198,  41  N.  Y.  Suppl. 
901. 

77.  McLain  v.  British,  etc.,  Mar.  Ins.  Co., 


16  Misc.  (N.  Y.)  336,  38  N.  Y.  Suppl.  77; 
Beckwith  v.  Sydebotham,  1  Campb.  116,  10 
Rev.  Rep.  652;  Thornton  v.  Royal  Excli.  Co., 
Peake  Add.  Cas.  25.  See  infra,  XII,  F,  2,  1, 
text  and  note  22, 

The  testimony  of  the  captain  that  the  boat 
was  seaworthy  and  that  of  the  owner  that 
she  had  been  thoroughly  overhauled  before 
the  voyage  was  sufficient  'prima  facie  evidence 
of  her  seaworthiness  at  the  commencement 
of  the  voyage.  Heilner  f.  China  Mut.  Ins. 
Co.,  60  N.  Y.  Super.  Ct.  362,  18  K  Y.  Suppl. 
177. 

78.  Voisin  v.  Commercial  Mut.  Ins.  Co.,  67 
Hun  (N.  Y.)  365,  22  N.  Y.  Suppl.  348. 

79.  Watson  Clark,  1  Dow  336,  14  Rev. 
Rep.  73,  3  Eng.  Reprint  720. 

80.  In  an  action  on  a  policy  insuring  a 
barge,  which  made  the  seaworthiness  of  the 
barge  at  the  time  of  the  issuance  of  the 
policy  a  condition  precedent  to  the  attaching 
of  the  policy,  evidence  that  insured  was  in- 
duced to  purchase  the  barge  and  to  take 
out  the  policy  by  a  report  made  by  the  in- 
surer, after  an  examination  of  the  barge,  to 
the  effect  that  the  same  was  seaworthy,  was 
admissible  as  tending  to  show  that  the  in- 
surer had  admitted  the  seaworthiness  at  the 
issuance  of  the  policy.  Paddock-Hawley  Iron 
Co.  V.  Providence-Washington  Ins.  Co.,  118 
Mo.  App.  85,  93  S.  W.  358. 

81.  Louisville  Ins.  Co.  Monarch,  99  Ky. 
578,  36  S.  W.  563,  18  Ky.  L.  Rep.  444; 
Hutchins  r.  Ford,  82  Me.  363,  19  Atl.  832. 

Incompetency  of  the  master  is  not  estab- 
lished as  a  matter  of  defense  against  a  claim 
of  loss  on  a  marine  policy  by  proof  of  a  single 
instance  of  more  or  less  intoxication,  where 
previous  good  character  and  competency  are 
established.  Rogers  v,  ^tna  Ins.  Co.,  76  Fed. 
569. 

82.  Palmer  v.  Great  Western  Ins.  Co.,  116 
N.  Y.  599,  23  K  E.  5. 

83.  Palmer  r.  Great  Western  Ins.  Co.,  110 
N.  Y.  599,  23  N.  E.  5. 

84.  Graham  t\  Pennsylvania  Ins.  Co.,  10 
Fed.  Cas.  No.  5,674,  2  Wash.  113. 
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i.  Loss  —  (i)  Fact  of  Loss.  Proof  of  the  fact  of  loss  may  be  and  generally 
is  given  by  the  parol  testimony  of  the  master,  officers,  and  crew,^^  but  it  may  be 
proved  by  other  legal  evidence.^^  JSTeither  the  master's  protest  nor  a  survey 
is  essential  to  show  loss  or  damage.  Nor  is  a  sentence  of  condemnation  essential 
to  show  a  loss  by  capture  or  seizure.^^  But  where  it  is  sought  to  show  a  loss  by 
capture  or  seizure  followed  by  condemnation,  the  court  proceedings  cannot  be 
proved  by  parol,  but  the  judgment  or  decree  of  the  court  must  be  produced. 

(ii)  Cause  of  Loss.  A  recovery  maybe  had,  although  the  cause  of  the  acci- 
dent is  not  specifically  ascertained  by  tlie  evidence.^^  But  if  it  is  left  in  doubt 
whether  the  loss  w^as  occasioned  by  a  peril  insured  against  or  hy  one  not  insured 
against  there  can  be  no  recovery .^^  Where,  after  the  arrival  of  goods  insured  at 
a  port  of  destination,  a  portion  of  the  packages  were  destroyed  by  lire,  evidence 
that  the  remainder  of  the  packages  appeared  to  have  suffered  sea  damage  does 
not  show  damage  from  such  cause  as  to  the  property  destroyed  by  iire.^^  It  is 
incompetent  to  give  in  evidence  specific  cases  of  other  vessels  that  have  been  lost 
while  navigating  the  same  waters  occasioned  by  some  unknown  injury  causing 
them  to  suddenly  sink ;  but  evidence  of  damage  to  other  merchandise  of  the 
same  kind  and  similarly  packed,  shipped  in  other  vessels,  is  admissible  to  prove 
that  it  arose  in  the  making  or  packing  of  the  merchandise.^^ 

(ill)  Extent  of  Loss.  The  amount  of  damage  to  cargo  may  be  shown  by 
appraisers,^^  or  by  the  value  of  sound  goods  and  the  amount  realized  by  a  sale  at 
auction  of  the  damaged  goods,^'''  but  it  cannot  be  shown  by  an  amount  realized  at 
an  irregular  sale.^®  To  show  the  extent  of  damage  to  a  vessel  the  cost  of  repairs 
made  necessary  by  the  perils  insured  against  is  competent  evidence      but  evi- 


85.  2  Arnould  Ins.  §  474. 

86.  Adjustment  prima  facie  evidence  of 
loss. —  Hogg  V.  Gouldney,  Beaw.  Lex  Mer. 
310,  1  Park  Ins.  266;  Shepherd  v.  Chewter, 
1  Campb.  274,  10  Rev.  Rep.  681. 

Reception  of  the  insured  goods  by  the  con- 
signee from  the  carrier,  and  payment  of  the 
freight  and  charges  without  complaint  of 
damage,  is  not  evidence,  in  a  suit  on  the 
policy,  that  the  damage  did  not  occur  in  the 
course  of  the  navigation.  Underwriters' 
Agency  v.  Sutherlin,  55  Ga.  266. 

Not  essential  to  call  crew. —  Where  it  was 
proved  that  the  insured  vessel  sailed  on  the 
voyage  insured  with  the  goods  on  board,  and 
never  arrived  at  her  port  of  destination;  and 
that,  a  few  days  after  her  departure,  a  re- 
port was  heard  at  the  place  whence  she  sailed 
that  the  ship  had  foundered  at  sea  but  that 
the  crew  were  saved,  it  was  held  that  this 
was  sufficient  prima  facie  evidence  of  a  loss 
by  perils  of  the  sea;  and  that  the  assured 
was  not  bound  to  call  any  of  the  crew  or  to 
show  that  he  was  unable  to  procure  their 
attendance.  Koster  v.  Reed,  6  B.  &  C.  19, 
9  D.  &  R.  2,  30  Rev.  Rep.  239,  13  E.  C.  L. 
21. 

Where  vessel  is  missing.— In  an  action  on 
a  policy  from  an  English  to  a  foreign  port, 
to  found  a  presumption  that  a  ship  was  lost 
on  the  voyage,  it  is  enough  to  prove  that  she 
was  not  heard  of  in  England  after  she  sailed, 
without  calling  witnesses  from  her  port  of 
destination,  to  show  that  she  never  arrived 
there.  Twemlow  v.  Oswin,  2  Campb.  85,  11 
Rev.  Rep.  670. 

87.  Ruan  v.  Gardner,  20  Fed.  Gas.  No. 
12,100,  1  Wash.  145. 

88.  Mitchell  v.  New  England  Mar.  Ins.  Co., 
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6  Pick.  (Mass.)  117;  Bentaloe  v.  Pratt,  3 
Eed.  Cas.  No.  1,330,  Wall.  Sr.  58. 

89.  Dorr  v.  Pope,  8  Pick.  (Mass.)  232; 
Ruan  V.  Gardner,  20  Fed.  Cas.  No.  12,100, 

I  Wash.  145;  Carruthers  v.  Gray,  3  Campb. 
142,  15  East  35. 

90.  Thellusson  v.  Shedden,  2  B.  &  P.  N.  R. 
228. 

Evidence  of  condemnation. — A  notarial  copy 
of  the  condemnation  of  a  ship  by  ship  car- 
penters as  not  being  worth  repairing  is  only 
evidence  of  the  fact  of  her  having  been  con- 
demned, not  of  the  particular  defects  on 
which  the  condemnation  was  grounded. 
Wright  V.  Barnard,  2  Esp.  700,  5  Rev.  Rep. 
767. 

91.  Marcy  v.  Sun  Ins.  Co.,  14  La.  Ann. 
264;  Snethen  v.  Memphis  Ins.  Co.,  3  La.  Ann. 
474,  48  Am.  Dec.  462;  Swift  v.  Union  Mut. 
Mar.  Ins.  Co.,  122  Mass.  573. 

92.  Baker  v.  Manufacturers'  Ins.  Co.,  12 
Gray  (Mass.)  603. 

93.  Lew  v.  Mercantile  Mut.  Ins.  Co.,  5  Pa. 
L.  J.  Repl!  284. 

94.  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St. 
77. 

95.  Bradford  v.  Boylston  F.  &  M.  Ins.  Co., 

II  Pick.  (Mass.)  162. 

96.  Stewart  v.  Western  M.  &  F.  Ins.  Co., 
11  La.  53;  Stanton  v.  Natchez  Ins.  Co.,  5 
How.  (Miss.)  744. 

97.  Stanton  v.  Natchez  Ins.  Co.,  5  How. 
(Miss.)  744. 

98.  Sun  Mut.  Ins.  Co.  v.  Masson,  4  L.  C. 
Jur.  23. 

99.  Norwich,  etc.,  Transp.  Co.  v.  Western 
Massachusetts  Ins.  Co.,  18  Fed.  Cas.  No. 
10,363,  6  Blatchf.  241,  34  Conn.  561  [affirmed 
in  12  Wall.  201,  20  L.  ed.  380]. 
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deuce  of  wliat  it  would  cost  to  put  a  ship  in  repair  at  the  end  of  the  voyage, 
without  reference  to  the  causes  which  made  such  repairs  needful,  is  incompetent.^ 
The  value  of  the  wreck  or  the  opinion  of  the  master  as  to  the  impracticahilitj  of 
saving  the  vessel  is  admissible  to  show  ground  for  abandonment.^  That  a  vessel 
was  recovered  and  repaired  a  year  after  the  loss  is  not  the  best  evidence  that  it 
was  practicable  to  recover  and  repair  it  at  the  time  of  the  loss.^ 

j.  Proof  of  Loss.  Secondary  evidence  of  proofs  of  loss  may  be  admitted  on 
defendant's  failure  to  produce  the  proofs  on  notice.^ 

k.  Documentary  Evidence  —  (i)  Skip's  Loa.  A  ship's  log-book  is  admis- 
sible in  evidence.^ 

(ii)  Ship's  Register.  The  ship's  register  is  prima  facie  proof  of  nation- 
ality^ and  evidence  of  ownership  and  interest.'^ 

(ill)  Survey.  A  regular  marine  survey  made  in  accordance  with  the  usages 
of  maritime  states  is  generally  considered  admissible^  and  prima  facie  evidence,^ 
but  not  conclusive,^^  of  the  facts  which  they  recite.  But  a  sui*vey  which  is  called 
ex  parte  by  the  owners  or  is  otherwise  irregular  is  not  admissible  against  the 
underwriters.^^ 


1.  Paddock  v.  Commercial  Ins.  Co.,  104 
Mass.  521. 

2.  Walker  v.  Protection  Ins.  Co.,  29  Me. 
317;  Beaver  Line  Associated  Steamers  v.  Lon- 
don, etc.,  Ins.  Co.,  5  Com.  Cas.  269. 

Total  loss. —  Testimony  of  the  captain  that 
the  vessel  stranded  and  filled,  that  she  lost 
her  spars  and  boats,  that  her  hawser  parted, 
and  that  in  five  minutes  she  was  a  complete 
wreck,  is  not  sufficient  to  establish  a  total 
loss,  where  it  appears  that  she  was  afterward 
rescued  and  repaired,  and  for  years  there- 
after was  a  sound  and  seaworthy  vessel.  Mc- 
Coll  y.  Sun  Mut.  Ins.  Co.,  34  N.  Y.  Super.  Ct. 
313. 

3.  Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S. 
67,  8  S.  Ct.  68,  31  L.  ed.  63. 

4.  Union  Ins.  Co.  r.  Smith,  124  U.  S.  405, 

8  S.  Ct.  534,  31  L.  ed.  497. 

5.  Kellock  f.  Home,  etc.,  Ins.  Co.,  12  Jur. 
N.  S.  653. 

Log-book  of  man-of-war  convoying. —  To 

prove  the  time  of  sailing  of  a  ship  under 
convoy,  the  log-book  of  the  man-of-war  which 
convoyed  the  fleet  is  evidence.  D'Israeli  v. 
Jowett,  1  Esp.  427. 

6.  English  statute. —  The  Merchant  Ship- 
ping Act  (1854),  §  107,  makes  the  register 
prima  facie  proof  of  disputed  nationality,  but 
such  inference  may  be  overborne  by  circum- 
stantial evidence  to  the  contrary.  The  Prin- 
cess Charlotte,  Brown  &  L.  75. 

7.  Watson  r.  Summers,  4  N.  Brunsw,  62. 
But  in  an  action  to  recover  back  a  premium 
of  insurance  on  the  ground  that  plaintiff  had 
no  interest  in  the  vessel  at  the  time  the  in- 
surance was  made,  the  register,  which  was  in 
the  names  of  other  persons,  is  not  even  prima 
facie  evidence  to  show  that  the  plaintiff  was 
not  the  owner  of  the  vessel.  Sharp  v.  United 
Ins.  Co.,  14  Johns.  (N.  Y.)  201. 

Conclusive  evidence. —  l-slarsh  v.  Robinson, 
Anstr.  479,  4  Esp.  98,  3  Rev.  Rep.  617. 

8.  Hathaway  v.  Sun  Mut.  Ins.  Co.,  8  Bosw. 
(N.  Y. )   33;  American  Ins.  Co.  v.  Francia, 

9  Pa.  St.  390;  Brown  r.  Girard,  4  Yeates 
(Pa.)  115,  2  Am.  Dec.  400.  Compare  Howard 
V.  Orient  Mut.  Ins.  Co.,  2  Rob.  (N.  Y.)  539. 


Proof  of  loss  of  survey. —  In  an  action  upon 
a  policy  of  marine  insurance,  proof  of  the 
loss  of  the  warrant  of  survey  under  which 
the  vessel  was  sold  in  a  foreign  country  must 
be  made  under  a  commission;  and  a  certificate 
of  the  registrar  of  the  vice-admiralty  court 
in  such  country,  which  states  that  the  war- 
rant was  lost,  is  not  sufficient.  Robinson  v. 
Clifford,  20  Fed.  Cas.  No.  11,948,  2  Wash.  1. 

9.  Warren  v.  United  Ins.  Co.,  2  Johns.  Cas. 
(N.  Y.)  231,  1  Am.  Dec.  164;  Batchelder  v. 
Insurance  Co.  of  North  America,  30  Fed. 
459. 

Best  evidence. —  In  an  action  upon  a  policy 
of  marine  insurance,  the  warrant  of  survey, 
and  report  made  thereon,  under  which  the 
vessel  is  sold,  are  the  best  evidence  as  to 
the  condition  of  the  vessel  at  the  time;  and 
testimony  of  the  master  is  not  admissible 
except  to  prove  the  facts  contained  in  the 
report.  Robinson  v.  Clifford,  20  Fed.  Cas. 
No.  11,948,  2  Wash.  1. 

10.  Mitchell  v.  New  England  Mar.  Ins.  Co., 
6  Pick.  (Mass.)  117. 

Where  several  surveys  of  the  same  vessel 
are  introduced  at  the  trial  as  evidence  of  the 
cause  of  loss,  they  are  to  be  examined  and 
considered  together,  and  duly  weighed  in  as- 
certaining the  result,  inclining  to  give  the 
most  weight  to  the  survey  which  was  last  in 
date.  Innes  v.  Alliance  Mut.  Ins.  Co.,  1  Sandf. 
(N.  Y.)  310. 

11.  Hall  V.  Franklin  Ins.  Co.,  9  Pick. 
(Mass.)  466;  Saltus  v.  Commercial  Ins.  Co., 
10  Johns.  (N.  Y.)  487;  Abbott  v.  Sebor,  3 
Johns.  Cas.  (N.  Y.)  39,  2  Am.  Dec.  139. 
Compare  American  Ins.  Co.  v.  Francia,  9  Pa. 
St.  390. 

Unverified  report  of  survey  inadmissible. — 

Murray  v.  Great  Western  Ins.  Co.,  39  Hun 
(N.  Y.)  581. 

A  survey,  constituting  part  of  the  prelimi- 
nary proofs  of  loss  of  an  insured  vessel  made 
in  a  port  oi  necessity  by  ship-masters  ap- 
pointed by  the  United  States  consul  with  the 
assent  of  the  master  of  the  vessel,  will  be 
deemed  a  regular  survev.  Innes  v.  Alliance 
Mut.  Ins.  Co.,  1  Sandf.  (N.  Y.)  310. 
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(iv)  Protest.  The  protest  of  the  master  is  competent  evidence  on  behalf 
of  the  underwriters,^^  but  it  is  generally  held  incompetent  as  evidence  for  the 
insured. In  Pennsylvania  the  protest,  if  made  at  the  first  port  where  it  is  prac- 
ticable and  within  twenty-four  hours  after  the  vessel  is  moored,  is  held  to  be 
competent  evidence  for  the  owner.^^ 

(v)  Lloyd's  Lists,  Etc.  Lloyd's  lists  and  books  are  admissible  in  evidence 
against  the  underwriters  as  to,  and  d^^vQ  prima  facie  evidence  of,  the  facts  wdiich 
they  purport  to  state.^^ 

(vi)  Foreign  Sentence  or  Decree.  A  foreign  sentence  of  condemnation 
is  generally  held  to  be  conclusive  of  the  facts  they  determine.^^    In  some  juris- 


A  survey  ordered  by  an  American  consul, 
where  the  vessel  insured  put  into  a  foreign 
port  for  want  of  repairs,  and  a  report  of  the 
surveyors  thereon,  is  not  evidence  to  be  laid 
before  the  jury  in  an  action  on  the  insur- 
ance policy,  where  there  is  no  proof  that  there 
were  no  tribunals  at  tne  port  from  which 
an  order  for  a  survey  could  be  obtained.  Cort 
V.  Delaware  Ins.  Co.,  6  Fed.  Cas.  No.  3,257, 

2  Wash.  375. 

12.  Smith  V.  Logan,  1  Speers  (S.  C.)  274; 
Miller  v.  South  Carolina  Ins.  Co.,  2  McCord 
(S.  C.)  336,  13  Am.  Dec.  734.  Compare 
Christian  v.  Coombe,  2  Esp.  489. 

13.  Maine. —  Paine  v.  Maine  Mut.  Mar.  Ins. 
Co.,  69  Me.  568. 

Maryland. —  Patterson  v.  Maryland  Ins.  Co., 

3  Harr.  &  J.  71,  5  Am.  Dec.  419. 

New  York. —  Berwind  v.  Greenwich  Ins.  Co., 
53  N.  Y.  Super.  Ct.  102  [affirmed  in  114  N.  Y. 
231.  21  N.  E.  151]. 

South  Carolina. —  Cudwortli  v.  South  Caro- 
lina Ins.  Co.,  4  Eich.  416,  55  Am.  Dec.  692. 
But  see  Campbell  v.  Williamson,  2  Bay 
237. 

Virginia. —  Marine  Ins.  Co.  v.  Stras,  1 
Munf.  408. 

E7igland.—  Sensit  v.  Porter,  7  T.  R.  158, 

4  Rev.  Rep.  403.  And  see  2  Arnould  Ins. 
§  474. 

Where  forming  part  of  proofs  of  loss. —  A 

certified  copy  of  the  protest  of  the  vessel's 
master  and  crew,  which  has  been  served  on 
the  insurer,  and  is  referred  to  by  the  insured 
in  their  proofs  of  loss,  is  admissible  in  evi- 
dence against  the  insured,  since  it  is  thus 
made  part  of  the  proofs.  Richelieu,  etc., 
Nav.  Co.  V.  Boston  Mar.  Ins.  Co.,  136  U.  S. 
408,  10  S.  Ct.  934,  34  L.  ed.  398.  Compare 
American  Ins.  Co.  v.  Francia,  9  Pa.  St.  390; 
Thurston  v.  Murray,  3  Binn.  (Pa.)  326; 
Senat  v.  Porter,  7  T.  R.  158,  4  Rev.  Rep.  403. 

14.  Fleming  v.  Marine  Ins.  Co.^  3  Watts 
&  S.  (Pa.)  144,  38  Am.  Dec.  747;  Brown  v. 
Girard,  4  Yeates  (Pa.)  115,  2  Am.  Dec.  400; 
Boyce  v.  Moore,  2  Dall.  (Pa.)  196,  1  L.  ed. 
346,  1  Am.  Dec.  277;  Richette  v.  Stewart,  1 
Dall.  (Pa.)  317,  1  L.  ed.  154. 

Inland  craft. —  The  protest  of  the  captain 
and  crew  of  an  inland  craft  is  not  admissi- 
ble in  evidence.  Gordon  v.  Little,  8  Serg. 
&  II.  (Pa.)  533,  11  Am.  Dec.  632. 

The  protest  is  admissible  as  a  part  of  the 
preliminary  proof  of  the  loss  of  a  vessel  in- 
sured, although  not  m.ade  within  twenty-four 
hours  after  reaching  a  port  of  safety,  but  is 

[XII.  F,  2,  k,  (IV)] 


not  admissible  as  evidence  for  the  jury. 
American  Ins.  Co.  V.  Francia,  9  Pa.  St.  390. 

15.  Bain  v.  Case,  3  C.  &  P.  496,  M.  &  M. 
202,  14  E.  C.  L.  681;  Abel  v.  Potts,  3  Esp. 
242,  6  Rev.  Rep.  826;  Mackintosh  v.  Mar- 
shall, 12  L.  J.  Exch.  337,  11  M.  &  W.  116. 

Lloyd's  register  of  shipping  is  not  admis- 
sible to  show  that  a  vessel  is  considered  as 
copper  fastened.  Freeman  v.  Baker,  5 
B.  &  Ad.  797,  27  E.  C.  L.  336,  5  C.  &  P.  475, 
24  E.  C.  L.  663,  3  L.  J.  K.  B.  17,  2  N.  &  M. 
446. 

Certificate  of  Lloyd's  agent. —  A  certificate 
as  to  damage  of  goods  insured  made  by  a 
Lloyd's  agent  abroad  is  not  admissible  in 
evidence  as  proof  of  damage  in  an  action  by 
the  assured  against  the  underwriter,  a  mem- 
ber of  Lloyd's.  Drake  v.  Marryat,  1  B.  &  C. 
473,  25  D.  &  R.  696,  1  L.  J.  K.  B.  161,  25 
Rev.  Rep.  464,  8  E.  C.  L.  201. 

16.  Wilcocks  V.  Union  Ins.  Co.,  2  Binn. 
(Pa.)  574,  4  Am.  Dec.  480;  Bradstreet  v. 
Neptune  Ins.  Co.,  3  Fed.  Cas.  No.  1,793,  3 
Sumn.  600 ;  Magoun  v.  New  England  Mar. 
Ins.  Co.,  16  Fed.  Cas.  No.  8,961,  1  Story  157; 
Lothian  v.  Henderson,  3  B.  &  P.  499,  7  Rev. 
Rep.  829;  Baring  v.  Clagett,  3  B.  &  P.  201, 
5  East  398,  4  Rev.  Rep.  520,  6  Rev.  Rep. 
759,  7  Rev.  Rep.  719;  Stirling  v.  Vaughan, 
2  Campb.  225,  11  East  619;  Hobbs  v.  Ken- 
ning, 17  C.  B.  N.  S.  791,  11  Jur.  N.  S.  223, 
34  L.  J.  C.  P.  117,  12  L.  T.  Rep.  N.  S.  205, 
13  Wkly.  Rep.  431,  112  E.  C.  L.  791;  Sa- 
loucci  V.  Woodmass,  3  Dougl.  345,  26  E.  C.  L. 
229;  Barzillai  v.  Lewis,  3  Dougl.  126,  26 
E.  C.  L.  92;  Baring  v.  Royal  Exch.  Assur. 
Co.,  5  East  99,  7  Rev.  Rep.  657;  Oddy  v. 
Bovill,  2  East  473,  6  Rev.  Rep.  482;  Everth 
V.  Hannam,  2  Marsh.  72,  6  Taunt.  375,  1 

E.  C.  L.  660;  Gibson  v.  Mair,  1  Marsh.  39, 
15  Rev.  Rep.  668,  4  E.  C.  L.  455 ;  Le  Chemi- 
nant  v.  Pearson,  4  Taunt.  367,  13  Rev.  Rep. 
636;  Bolton  v.  Gladstone,  2  Taunt.  85,  11 
Rev.  Rep.  532;  Geyer  v.  Aguilar,  7  T.  R.  681, 
4  Rev.  Rep.  543. 

In  Massachusetts  they  are  only  conclusive 
where  they  distinctly  and  specifically  state 
the  causes  of  condemnation.    SaAA'yer  v.  Maine 

F.  &  M.  Ins.  Co.,  12  Mass.  291 ;  Robinson  V. 
Jones,  8  Mass.  536,  5  Am.  Dec.  114;  Baxter 
V.  New  England  Mar.  Ins.  Co., '6  Mass.  277, 
4  Am,  Dec.  125. 

Conclusive  only  as  to  particular  ground  of 
condemnation. —  Saloucci  v.  Johnson,  4  Dougl. 
224,  26  E.  C.  L.  440;  Bernardi  v.  Motteux, 
Dougl.  (3d  ed.)  575. 
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dictions,  however,  tliey  are  considered  ov^^  jprima  facie  evidence  of  tliose  facts,^^ 
and  to  even  have  that  effect  it  must  affirmatively  appear  that  the  court  had 
jurisdiction.^^  To  prove  condemnation  it  is  only  necessary  to  prove  libel  and 
sentence. 

1.  Expert  and  Opinion  Evidence.  Experts  or  persons  skilled  or  experienced 
in  maritime  matters  may  testify  as  to  customs  affecting  insurance  or  the  particular 
trade  in  which  a  vessel  is  engaged.^  They  may  also  testify  as  to  what  is  good 
seamanship,^^  the  seaworthiness  of  vessels,^^  the  effect  of  seas  or  swells  from 


Depositions  and  other  evidence  given  in  the 
foreign  court  may  be  given  in  evidence  to 
sliow  that  grounds  of  condemnation  stated 
in  the  sentence  are  not  true.  Straas  v. 
Marine  Ins.  Co.,  23  Fed.  Cas.  No.  13,518,  1 
Cranch  C.  C.  343. 

Facts  not  authorizing  condemnation  as  a 
prize  being  the  stated  grounds  of  condemna- 
tion it  is  not  conclusive  of  a  breach  of  war- 
ranty of  neutrality  or  nationality.  Fitzsim- 
mons  V.  Newport  Ins.  Co.,  4  Cranch  (U.  S.) 
185,  2  L.  ed.  591. 

A  foreign  sentence  founded  on  fraud  may 
be  disproved  and  impeached  by  evidence  ali- 
unde. Bradstreet  v.  Neptune  Ins.  Co.,  3  Fed. 
Cas.  No.  1,793,  3  Sumn.  600.  See,  generally, 
Ju^GME^'TS,  23  Cyc.  1604. 

"Proof  to  be  required  in  United  States 
only." — In  an  action  upon  a  policy  on  prop- 
erty warranted  neutral,  "  proof  of  which  to 
be  required  in  the  United  States  only,"  a 
sentence  of  condemnation  in  a  foreign  court 
of  admiralty  is  not  conclusive  evidence  of  a 
violation  of  the  warranty.  Maryland  Ins. 
Co.  V.  Woods,  6  Cranch  (U.  S.)  29,  3  L.  ed. 
143.  See  also  Calhoun  v.  Commonwealth 
Ins.  Co.,  1  Binn.  (Pa.)  293. 

Condemnation  without  proof  of  capture. — 
The  sentence  of  condemnation  of  a  foreign 
court  of  admiralty  cannot  be  received  with- 
out previous  proof  of  the  ship  having  been 
captured.  Marshall  v.  Parker,  2  Campb.  69, 
11  Rev.  Rep.  665;  Visger  v.  Prescott,  5  Esp. 
184,  8  Rev.  Rep.  846. 

Decrees  of  enemy's  courts  are  equally  con- 
elusive.  Pollard  r.  Bell,  8  T.  R.  434,  5  Rev. 
Rep.  404. 

Judgment  in  rem  in  salvage  action  against 
ship. —  A  judgment  in  rem  of  the  admiralty 
division  in  a  salvage  action  is  conclusive 
against  all  the  world  as  to  the  status  of 
the  res,  but  is  not  conclusive  as  to  the 
grounds  of  the  decision  except  as  between  the 
parties  to  the  action.  A  judgment  in  rem 
by  a  court  of  competent  jurisdiction  is  con- 
clusive against  all  the  world  as  to  the  status 
of  the  res,  but  there  is  no  distinction  be- 
tween a  judgment  in  rem  and  a  judgment  in 
personam  as  to  its  being  only  conclusive  as 
to  the  point  adjudicated  upon,  except  that 
in  tue  case  of  a  judgment  in  rem  the  point 
adjudicated  upon,  which  is  always  as  to  the 
status  of  the  res,  is  conclusive  against  all  the 
world  as  to  that  status,  whereas  in  the  case 
of  a  judgment  in  personam  the  point  adjudi- 
cated upon,  not  being  as  to  the  status  of  the 
res,  is  only  conclusive  as  between  parties  or 
privies.  Ballantyne  v.  Mackinnon,  [1896]  2 
Q.  B.  455,  8  Aspin.  173,  65  L.  J.  Q.  B.  616, 


75  L.  T.  Rep.  N.  S.  95,  45  Wkly.  Rep.  70.  'See 
also  Williams  v.  Suffolk  Ins.  Co.,  29  Fed.  Cas. 
No.  17,738,  3  Sumn.  270;  and  Judgments, 
23  Cyc.  1406. 

A  decree  of  condemnation  not  always  con- 
clusive evidence  of  breach  of  warranty  of 
nationality  or  ownership. —  Van  Tungeln  v. 
Dubois,  2  Campb,  151;  Nonnen  v.  Reid,  16 
East  176;  Price  v.  Bell,  1  East  663;  Bird  v. 
Appleton,  8  T.  R.  562,  5  Rev.  Rep.  468;  Pol- 
lard V.  Bell,  8  T.  R.  434,  5  Rev.  Rep.  404; 
Calvert  v.  Bovill,  7  T.  R.  523,  4  Rev.  Rep. 
517;  Goldschmidt  v.  Whitmore,  3  Taunt. 
508. 

17.  Decrow  r.  Waldo  Mut.  Ins.  Co.,  43  Me. 
460 ;  Ocean  Ins.  Co.  v.  Francis,  2  Wend. 
(N.  Y.)  64,  19  Am.  Dec.  549  laffirming  6 
Cow.  404]  ;  New  York  Firemen  Ins.  Co.  f. 
De  Wolf,  2  Cow.  (N.  Y.)  56. 

Condemnation  as  "lawful  prize"  creates 
no  inference  of  enemy'£  property  so  as  to 
show  a  breach  of  warranty  of  neutrality. 
Goix  V.  Low,  2  Johns.  Cas.  (N.  Y.)  480. 

18.  Bradstreet  v.  Neptune  Ins.  Co.,  3  Fed. 
Cas.  No.  1,793,  3  Sumn.  600. 

Sentence  of  belligerent  admiralty  court  sit- 
ting in  neutral  country. —  The  sentence  of  an 
admiralty  court  sitting  under  a  commission 
from  a  belligerent  in  a  neutral  country  is  not 
recognized.  Donaldson  v.  Thompson,  1 
Campb.  429,  10  Rev.  Rep.  717. 

19.  Alexandria  Mar.  Ins.  Co.  v.  Hodgson,  6 
Cranch  (U.  S.)  206,  3  L.  ed.  200. 

A  paper  purporting  to  be  a  copy  of  a  decree 
of  a  court  of  appeals  in  admiralty,  and  not 
certified  under  seal,  cannot  be  read  in  evi- 
dence, although  exhibited  by  the  assured  to 
the  underwriter  as  one  of  the  preliminary 
proofs  of  loss.  Thurston  t'.  Murray,  3  Binn. 
(Pa.)  326. 

Manner  of  authentication  of  foreign  decrees 

see  Yeaton  v.  Frv,  5  Cranch  (U.  S.)  335,  3 
L.  ed.  117;  Church  r.  Hubbart,  2  Cranch 
(U.  S.)  187,  2  L.  ed.  249. 

20.  See  the  cases  cited  supra,  IV,  B,  1,  c; 
XII  F,  2,  b.  And  see  Evidence,  17  Cyc.  80. 

21.  Union  Ins.  Co.  v.  Smith,  124  U.  S.  405, 
8  S.  Ct.  534,  31  L.  ed.  497. 

22.  Rosenheim  v.  America  Ins.  Co.,  33  Mo. 
230;  Baird  v.  Daly,  68  N.  Y.  547;  Beckwith 
V.  Sydebotham,  1  Campb.  116,  10  Rev.  Rep. 
652;  Thornton  r.  Royal  Exch.  Assur.  Co.,  1 
Peake  Add.  Cas.  25. 

As  to  seaworthiness  generally  see  supra, 
XII,  F,  2,  g. 

The  ordinary  witness,  however,  is  not  quali- 
fied to  state  that  a  floating  dock  is  sea- 
worthy. Marcy  v.  Sun  Mut.  Ins.  Co.,  11  La. 
Ann.  748.    See  supra,  XII,  F,  2,  g. 

[XII,  F,  2.  I] 


734    [26  Cyc] 


MARINE  INSV RANGE 


another  vessel  upon  vessels  laden  in  a  particular  manner,^^  and  other  matters 
relating  to  marine  insurance^  and  to  mercantile or  nautical affairs.  But  tliey 
are  not  permitted  to  testify  as  to  the  meaning,  construction,  or  effect  of  the 
policy,^'  except  as  to  the  technical  phrases  used  therein  which  have  not  received 
judicial  construction.^^ 

m.  Effect  of  Payment  Into  Court.  If  the  underwriter  pays  into  court  any 
part  of  the  amount  sued  for  he  thereby  admits  the  contract,^^  that  the  vessel  was 
seaworthy,^*^  and  that  he  is  liable  to  plaintiff  to  the  amount  so  paid  ;  but  it  is  not 
an  admission  that  the  loss  was  total.^^ 

G.  Consolidation  Rule.  In  England  the  practice  often  resorted  to  is  to  enter 
a  consolidation  rule  whereby  all  the  underwriters  will  be  bound  by  the  result  of 
an  action  against  one.^^  Such  a  rule  will  not  be  entered  without  the  consent  of 
plaintiff?^ 

H  Production  of  Ship's  Papers.  The  underwriters  under  the  English 
practice  in  actions  upon  marine  policies  may  require  a  production  of  the  ship's 
papers,^'^  and  obtain  a  stay  of  proceedings  until  they  have  been  produced.^^  All 


23.  Walsh  1/.  Washington  Mar.  Ins.  Co.,  32 
N.  Y.  427  [affirming  3  Rob.  202]  ;  Western 
Ins.  Co.  V.  Tobin,  32  Ohio  St.  77. 

24.  See  Evidence,  17  Cyc.  70,  191,  230. 
Whether  a  fact  is  material  to  the  risk. — 

Leitch  V.  Atlantic  Mut.  Ins.  Co.,  6G  N.  Y. 
100;  Hawes  v.  New  England  Mut.  Mar.  Ins. 
Co.,  11  Fed.  Cas.  No.  0,241,  2  Curt.  229. 

25.  See  Evidence,  17  Cyc.  75,  206,  238. 

26.  Louisville  Ins.  Co.  v.  Monarch,  99  Ky. 
578,  36  S.  W.  563,  18  Ky.  L.  Rep.  444  (pos- 
sibility of  a  boat  striking  an  object  without 
notice  to  persons  on  board)  ;  Walker  v.  Pro- 
tection Ins.  Co.,  29  Me.  317  (proper  way 
of  abandoning  a  wreck,  the  probable  expense 
of  repairs  and  the  course  to  be  pursued  in 
making  them)  ;  Parsons  v.  Manufacturers' 
Ins.  Co.,  16  Gray  (Mass.)  463  (cause  of 
leakage)  ;  Lapham  v.  Atlas  Ins.  Co.,  24  Pick. 
(Mass.)  1  (that  the  risk  is  not  increased 
by  carrying  cotton  on  deck)  ;  Western  Ins. 
Co.  V.  Tobin,  32  Ohio  St.  77  (that  a  certain 
class  of  vessel  leaks  or  may  suddenly  spring 
a  leak).  See  also  Walsh  v.  Washington  Mar. 
Ins.  Co.,  32  N.  Y.  427  [affirming  3  Rob.  202]  ; 
and  Evidence,  17  Cyc.  76,  207,  239. 

27.  Slocovich  r.  Orient  Mut.  Ins.  Co.,  108 
N.  Y.  56  14  N.  E.  802;  Reid  v.  Lancaster  F. 
Ins.  Co.,  90  N.  Y.  382;  Turner  v.  Burrows, 
8  Wend.  (N.  Y.)  144;  Crofts  v.  Marshall, 
7  C.  &  P.  597,  32  E.  C.  L.  778 ;  Chauraud  v. 
Angerstein,  Peake  N.  P.  61.  See  Evidence, 
17  Cyc.  191,  220,  221. 

28.  See  Evidence,  17  Cyc.  80.  In  Camden 
V.  Cowley,  W.  Bl.  417,  insurance  brokers  were 
permitted  to  testify  as  to  the  meaning  of 
the  policy  as  understood  in  the  trade  regard- 
ing the  length  of  time  the  policy  covered,  al- 
though they  knew  of  no  particular  occasion 
on  which  it  was  so  applied. 

29.  Donnell.i;.  Columbian  Ins.  Co.,  7  Fed. 
Cas.  No.  3,987,  2  Sumn.  366. 

30.  Harrison  v.  Douglas,  3  A.  &  E.  396,  1 
Harr.  &  W.  380,  6  N.  &  M.  180,  30  E.  C.  L. 
193. 

31.  Donnell  v.  Columbian  Ins.  Co.,  7  Fed. 
Cas.  No.  3,987,  2  Sumn.  306. 

32.  Rucker  v.  Palsgrave,  1  Campb.  557,  1 
Taunt.  419. 
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33.  Foster  v.  Alvez,  3  Bing.  N.  Cas.  896,  4 
Scott  535,  32  E.  C.  L.  410;  Sharp  v.  Leth- 
bridge,  6  Jur.  399,  11  L.  J.  C.  P.  189,  4 
M.  &  G.  37,  4  Scott  N.  R.  722,  43  E.  C.  L. 
29;  Kynaston  v.  Liddell,  8  Moore  C.  P.  223, 
17  E.  C.  L.  539;  Read  v.  Isaacs,  6  Moore 
C.  P.  437,  17  E.  C.  L.  488. 

Effect  of  rule. —  Where  upwards  of  forty 
actions  were  brought  against  underwriters  of 
the  policies  of  insurance,  one  of  which  had 
been  assigned  by  memorandum  of  transfer 
signed  by  some  of  them,  before  the  bank- 
ruptcy of  the  assured,  the  court  made  an 
order  for  consolidation,  the  general  principle 
laid  down  being  that  all  actions  should  be 
stayed  except  such  as  might  be  really  neces- 
sary to  determine  the  liability  of  distinct 
defendants  in  each  class  of  cases,  the  de- 
fendants to  be  bound  by  the  result,  but  not 
the  plaintiffs.  Syers  v.  Pickersgill,  27  L.  J. 
Exch.  5,  6  Wkly.  Rep.  16. 

Restraining  second  action. —  Where  actions 
against  underwriters  have  been  consolidated 
by  rule,  and  defendant  has  obtained  a  verdict 
in  one,  the  court  will  not  restrain  plaintiff 
from  trying  a  second  cause,  included  in  the 
rule,  until  the  costs  of  the  first  are  paid. 
Doyle  V.  Douglas,  4  B.  &  Ad.  544,  24  E.  C.  L. 
240. 

34.  Doyle  v.  Anderson,  1  A.  &  E.  635,  4 
N.  &  M.  873,  28  E.  C.  L.  300;  McGregor  r. 
Horsfall,  6  Dowl.  P.  C.  338,  2  Jur.  257,  7 
L.  J.  Exch.  71,  3  M.  &  W.  320.  But  see 
Hollingsworth  v.  Brodrick,  4  A.  &  E.  646, 
1  Harr.  &  W.  691,  6  N.  &  M.  240,  31  E.  C.  L. 
287 

35.  Harding  v.  Bussell,  [1905]  2  K.  B.  83, 
10  Aspin.  50,  Com.  Cas.  184,  74  L.  J.  K.  B. 
500,  92  L.  T.  Rep.  N.  S.  531,  21  T.  L.  R.  401; 
China  Traders'  Ins.  Co.  v.  Royal  Exch.  Assur. 
Corp.,  [1898]  2  Q.  B.  187.  8  Aspin.  409.  67 
L.  J.  Q.  B.  736,  78  L.  T.  Rep.  N.  S.  783,  46 
Wkly.  Rep.  497. 

Practice  applies  to  suits  against  reinsurers. 
— China  Traders'  Ins,  Co.  v.  Royal  Exch. 
Assur.  Corp.,  [1898]  2  Q.  B.  187,  8  Aspin. 
409,  67  L.  J.  0.  B.  736,  78  L.  T.  Rep.  N.  S. 
783,  46  Wkly.  Rep.  497. 

36.  China  Transpacific  Steamship  Co.  v. 
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papers  relative  to  the  issue  including  letters  between  the  insured  and  master  may 
be  required  to  be  produced.^'  The  fact  that  the  transit  is  by  land  does  not  affect 
this  right.^^ 

I.  Trial — l.  Course  and  Conduct  —  a.  In  General.  The  course  and  conduct 
of  a  trial  in  an  action  on  a  marine  insurance  policy  are  governed  by  the  same 
rules  as  apply  to  civil  actions  generally although  the  mode  of  trial  is  frequently 
by  consent  of  the  parties  to  try  the  question  of  liability  separately,  reserving  the 
evidence  and  all  questions  of  law  and  fact  in  relation  to  the  particular  mode  of 
adjustment  to  be  arranged  afterward  ;  and  for  this  purpose  to  render  the  verdict 
effectual  it  is  usually  agreed  that  the  verdict  be  taken  for  a  given  sum  to  be 
enlarged  or  reduced  by  assessors  or  a  referee  subject  to  tlie  order  of  the  court,  or 
assenting  that  a  verdict  be  taken  for  a  total  or  partial  loss  to  be  amended  and 
entered  afterward  conformably  to  the  report  of  the  assessor  or  as  otherwise 
agreed. 

b.  Reeeption  of  Evidence.  The  reception  of  evidence  in  an  action  on  a  marine 
insurance  policy  is  governed  by  the  same  rules  as  apply  to  civil  actions  generally.^^ 

e.  Reference.  The  rules  applicable  to  references  in  civil  actions  in  general 
usually  apply  to  references  in  actions  on  policies  of  marine  insurance.^^  And 


Commercial  Union  Assur.  Co.,  8  Q.  B,  D.  142, 
51  L.  J.  Q.  B.  132,  45  L.  T.  Rep.  N.  S.  647, 
30  Wkly.  Rep.  224;  London,  etc.,  Mar.,  etc., 
Ins.  Co.  v.  Chambers,,  5  Com.  Cas.  241. 

Papers  not  within  control  of  plaintiff. —  An 
action  having  been  brought  on  a  policy  of  ma- 
rine insurance  by  the  mortgagees  of  32-64ths 
of  the  ship,  and  it  appearing  that  plaintiffs 
had  no  ship's  papers,  but  that  the  ship  had 
been  sailed  by  the  mortgagor,  who  was  the 
managing  owner,  and  who  had  since  died, 
defendants  applied  for  an  order  that  not  only 
plaintiffs,  but  the  mortgagor  or  his  repre- 
sentatives, and  also  all  persons  interested 
in  the  proceedings  and  in  the  insurance  on 
the  ship,  should  produce  upon  oath  the  ship's 
papers,  and  that  in  the  meantime  all  tl)e 
proceedings  should  be  stayed.  It  was  held 
that  defendants  were  entitled  to  the  order, 
which  must  remain  in  force  until  at  all  events 
plaintiffs  had  satisfied  the  court  that  they 
had  applied  to  the  mortgagor  and  done  all 
in  their  power  to  produce  the  ship's  papers. 
West  of  England,  etc.,  Dist.  Bank  r.  Canton 
Ins.  Co.,  2  Ex.  D.  472.  See  also  London,  etc., 
Mar.,  etc.,  Ins.  Co.  v.  Chambers,  5  Com.  Cas. 
241. 

37.  Harding  v.  Bussell,  [1905]  2  K.  B.  83, 
10  Aspin.  50,  10  Com.  Cas.  184,  74  L.  J.  K.  B. 
500,  92  L.  T.  Rep.  N.  S.  531,  21  T.  L.  R. 
401;  Rayner  v.  Ritson,  6  B.  &  S.  888,  35 
L.  J.  Q.  B.  59,  14  Widy.  Rep.  81,  118  E.  C.  L. 
888.  ^  ' 

38.  Harding  Bussell,  [1905]  2  K.  B.  83, 
10  Aspin.  50,  10  Com.  Cas.  184,  74  L.  J.  K.  B. 
500,  92  L.  T.  Rep.  N.  S.  531.  21  T.  L.  R. 
401  ^overruling  Henderson  v.  Underwriting, 
etc.,  Assoc.,  [1891]  1  Q.  B.  557,  60  L.  J.  Q.  B. 
406,  64  L.  T.  Rep.  N.  S.  774,  39  Wkly.  Rep. 
528;  Village  Main  Reef  Gold  Min.  Co.  v. 
Stearns,  5  Com.  Cas.  246]. 

39.  See,  generally,  Admiealty;  Trial.  See 
also  Insurance. 

On  motion  for  reargument  in  a  libel  on  a 
marine  insurance  policy,  new  objections  to  an 
average  adjustment  will  not  be  entertained. 


Such  an  adjustment,  when  made  up  under 
the  supervision  and  approval  of  the  insurer's 
agent,  and  received  and  not  objected  to  by 
them,  is  prima  facie  evidence  of  the  correct- 
ness of  the  items  it  contains.  Earnmoor 
Steamship  Co.  v.  Union  Ins.  Co.,  44  Fed.  374. 

40.  Winn  v.  Columbian  Ins.  Co.,  12  Pick. 
(Mass.)  279.  See  also  Hudson  v.  Marjori- 
banks,  7  Moore  C.  P.  463,  17  E.  C.  L.  520. 

When  accounts  complicated. —  In  an  action 
on  a  policy  for  an  average  loss,  if  the  account 
is  so  complicated  that  it  cannot  be  adjusted 
in  court,  the  jury,  by  consent  of  the  parties, 
may  find  for 'a  total  loss,  plaintiff  entering 
into  a  rule  to  account  upon  oath  for  what 
part  of  the  insured  property  he  may  recover. 
Barber  v.  French,  1  Dougl.  (3d  ed.)  294. 

41.  See,  generally.  Admiralty;  Trial. 

Purpose  of  question  not  shown. —  In  an  ac- 
tion on  a  policy  on  a  "  port  risk  in  the  port 
of  New  York,"  the  exclusion  of  evidence  de- 
fining "  port  risk,"  in  the  absence  of  any 
explanation  of  the  purpose  of  the  question, 
is  not  error.  Slocovich  v.  Orient  Mut.  Ins. 
Co.,  108  N.  Y.  56,  14  N.  E.  802.. 

Other  cases  of  loss. —  In  an  action  by  the 
owners  of  a  steamboat  against  an  insurance 
company  on  a  policy  against  perils  in  the 
navigation  of  specified  privileged  waters  for 
the  loss  of  the  vessel  occasioned  by  encounter- 
ing an  unknown  cause  of  peril  from  which 
she  suddenly  sprang  a  leak  and  sank  while 
navigating  a  privileged  water,  it  is  not  com- 
petent, in  chief,  to  give  in  evidence  for  any 
purpose  specific  cases  of  other  steamboats  that 
have  been  lost  while  navigating  the  same 
and  other  rivers,  occasioned  by  some  unknown 
injury,  causing  them  to  suddenly  leak  and 
sink.  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St. 
77. 

42.  See,  generally.  References. 

Under  the  practice  in  New  York  where  an 
action  on  a  marine  policy  involves  many  ex- 
penditures and  losses,  a  reference  may  be 
ordered.  Evan  r.  Atlantic  Mut.  Ins.  Co.,  50 
How.  Pr.  321  [affirmed  in  66  K  Y.  628]. 
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where  any  part  of  the  proceedings  are  referred,  the  findings  made  by  tlie  referee, 
commissioner,  or  assessor  will  not  be  set  aside  unless  clearly  erroneous.'^^ 

2.  Questions  For  Court  and  Jury  —  a.  In  General.  In  tribunals  having  a  jury 
all  questions  of  fact  arising  in  an  action  upon  a  marine  policy  are  to  be  submitted 
to  it  for  determination,"^^  and  their  verdict  will  not  be  set  aside  when  there  is 
evidence  sufficient  to  sustain  it.^^ 

b.  Matters  Pertaining*  to  Contract  in  General.  Whether  tlie  risk  had  been 
accepted,^''  or  a  policy  duly  stamped  had  been  issued,*^  or  was  entered  into  under 
mutual  mistake  as  to  a  material  fact,^^  or  whether  a  contemporaneous  agreement 
was  intended  to  form  part  of  the  policy and  what  interest  was  intended  to  be 
covered  by  the  policy are  questions  for  the  jury.  The  existence  of  customs,^^ 
and  w^hetlier  they  are  reasonable,^^  are  also  questions  for  the  jury. 

e.  Facts  Relating"  to  Validity.  Facts  relating  to  the  validity  of  tlie  policy  and 
the  adventure  are  for  the  jury  but  where  the  facts  are  undisputed  the  validity 
of  the  contract  is  a  question  of  law  for  the  court.^* 

d.  Insured  Voyag^e.  The  voyage  intended  to  be  covered,^^  and  whether  the 
property  insured  was  upon  the  insured  voyage,^^  whether  the  voyage  had  com- 
menced or  terminated,^^  or  had  been  broken  up,^^  are  matters  which  should  be  sub- 
mitted to  the  jury.  But  whether  a  voyage  was  justifiably  broken  up  is  a  question 
of  law  for  the  court.^^ 


43.  Paddock  v.  Commercial  Ins.  Co.,  104 
Mass.  521. 

Report.—  The  finding  of  the  assessor,  in  ac- 
cordance with  the  opinion  of  competent  ex- 
perts testifying  before  him,  upon  a  question 
of  fact  referred  to  him,  is  not  invalidated 
by  his  stating  in  his  report  that  "  it  is  of 
course  impossible  to  determine  this  question 
with  anything  like  certainty."  Paddock  v. 
Commercial  Ins.  Co.,  104  Mass.  521. 

Hearing  and  application  to  court  for  direc- 
tions.—  In  an  action  on  a  marine  policy, 
where  the  adjustment  of  the  loss  is  referred 
by  stipulation  to  a  referee,  he  is  to  be  satis- 
fied as  to  the  character  of  charges  for  saving 
the  shipwrecked  property  in  such  manner  as 
he  may  think  reasonable,  and,  in  case  of  dif- 
ficulty and  uncertainty,  the  proper  course  is 
for  him  to  apply  to  the  court  for  directions. 
Bridge  i".  Niagara  Ins.  Co.,  1  Hall  (N.  Y.) 
423. 

44.  Greenwich  Ins.  Co.  v.  Raab,  11  111.  App. 
636. 

45.  Phoenix  Ins.  Co.  f.  McGhee,  18  Can. 
Sup.  Ct.  61;  Dimock  New  Brunswick  Mar. 
Assur.  Co.,  6  N.  Brunsw.  398. 

A  verdict  finding  a  vessel  seaworthy  was 
set  aside  as  being  contrary  to  the  evidence  in 
Morse  v.  St.  Paul  F.  &  M.  Ins.  Co.,  124  Fed. 
451. 

46.  Petrie  f.  Phenix  Ins.  Co.,  132  N.  Y. 
137,  30  N.  E.  380. 

47.  Stowe  V.  Querner,  L.  R.  5  Exch.  155, 
39  L.  J.  Exch.  60,  22  L,  T.  Rep.  N.  S.  29, 
18  Wkly.  Rep.  466. 

48.  Dodd  V.  Gloucester  Mut.  Fishing  Ins. 
Co.,  127  Mass.  151. 

49.  Heath  v.  Durant,  1  D.  &  L.  571,  8  Jur. 
131,  13  L.  J.  Exch.  95,  12  M.  &  W.  438. 

50.  Irving  xi,  Richardson,  2  B.  &  Ad.  193, 
9  L.  J.  K.  B.  0.  S.  225,  1  M.  &  Rob.  153,  22 
E.  C.  L.  88. 

51.  McLanahan  v.  Universal  Ins.  Co.,  1 
Pet.  (U.  S.)  170,  7  L.  ed.  98;  Calbreath  v, 
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Gracy,  4  Fed.  Cas.  No.  2,296,  1  Wash.  219; 
Phillips  V.  Pennsylvania  Ins.  Co.,  19  Fed. 
Cas.  No.  11,102. 

Whether  particular  articles  fall  within  the 
terms  of  the  memorandum  clause  is  for  the 
jurj^  Evans  v.  Commercial  Mut.  Ins.  Co., 
6  R.  I.  47. 

52.  Macy  v.  Whaling  Ins.  Co.,  9  Mete. 
(Mass.)  354. 

53.  Harratt  v.  Wise,  9  B.  &  C.  712,  7  L.  J. 
K.  B.  0.  S.  309,  4  M.  &  R.  521,  17  E.  C.  L. 
318. 

54.  Loading  vessel  contrary  to  congres- 
sional act. —  The  question  whether  the  wrong- 
ful act  of  the  master  in  loading  turpentine 
on  a  vessel  contrary  to  the  manner  provided 
by  act  of  congress  was  misconduct,  so  as  to 
prevent  a  recovery  on  a  marine  policy,  was 
a  question  of  law  for  the  court;  the  func- 
tions of  the  jury,  in  cases  where  the  lavv^  it- 
self forbids  the  act  by  which  the  loss  occurs, 
being  confined  to  determining  whether  the 
act  has  been  done.  Citizens'  Ins.  Co.  v. 
Marsh,  41  Pa.  St.  386. 

55.  Carruthers  v.  Sheddon,  1  Marsh.  416, 
6  Taunt.  14,  1  E.  C.  L.  486. 

56.  Allegre  'C.  Maryland  Ins.  Co.,  2  Gill 
&  J.  (Md.)  136,  20  Am.  Dec.  424;  Friend  v. 
Gloucester  Mut.  Fishing  Ins.  Co.,  113  Mass. 
326;  Palmer  v.  Great  Western  Ins.  Co.,  116 
N.  Y.  599,  23  N.  E.  5 ;  Voisin  v.  Commercial 
Mut.  Ins.  Co.,  67  Hun  (N.  Y.)  365,  22  N.  Y. 
Suppl.  348. 

57.  Zacharie  v.  New  Orleans  Ins.  Co.,  5 
Mart.  N.  S.  (La.)  637;  Upton  v.  Salem  Com- 
mercial Ins.  Co.,  8  Mete.  (Mass.)  605; 
Fletcher  v.  St.  Louis  Mar.  Ins.  Co.,  18  Mo. 
193;  Lindsay  v.  Janson,  4  H.  &  N.  699,  28 
L.  J.  Exch.  315;  Devin  v.  Newnham,  4 
Taunt.  722,  14  Rev.  Rep.  648. 

58.  King  V.  Delaware  Ins.  Co.,  6  Cranch 
(U.  S.)  71,  3  L.  ed.  155. 

59.  King  V.  Delaware  Ins.  Co.,  6  Cranch 
(U.  S.)  71,  3  L.  ed.  155. 
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e.  Misrepresentation  and  Concealment,  It  is  also  for  the  jury  to  determine 
whether  there  has  been  a  misrepresentation  or  a  concealment,^  whether  the 
matters  alleged  to  have  been  misrepresented  or  concealed  were  material  to  the 
risk,^^  and  whether  due  diligence  was  exercised  by  the  insured  in  ascertaining 
material  facts,  or,  after  having  ascertained  such  facts,  in  communicathig  them  to 
the  underwriter  or  countermanding  prior  instructions  to  procure  insurance. 

f.  Warranties  and  Conditions.  Whether  the  insured  has  complied  with  all 
warranties  and  conditions  is  for  the  jury.^^  All  the  facts  bearing  on  the  question 
of  seaworthiness  should  be  submitted  to  the  jury,^'^  who  are  also  the  judges 
whether  the  insured  has  used  reasonable  diligence  to  maintain  the  vessel  in  a 
seaworthy  condition,^^  and  whether  the  presumption  of  seaworthiness  has  been 
overcome.^^ 

g.  Deviation.    All  the  elemental  facts  constituting  a  deviation,^^  and  whether 


60.  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402;  New  York  Firemen  Ins.  Co.  v. 
Walden,  12  Johns.  (N.  Y.)  513,  7  Am.  Dec. 
340. 

61.  New  York  Firemen  Ins.  Co.  t\  Walden, 
12  Johns.  (N.  Y.)  513,  7  Am.  Dec.  340  [re- 
^ersing  12  Johns.  128]  ;  Livingston  v.  Dela- 
field,  1  Johns.  (N.  Y.)  522;  Maryland  Ins. 
Co.  V.  Ruden,  6  Cranch  (U.  S.)  338,  3  L.  ed. 
242;  Livingston  v.  Maryland  Ins.  Co.,  6 
Cranch  (U.  S.)  274,  3  L.  ed.  222;  Russel  v. 
Union  Ins.  Co.,  4  Dall.  (U.  S.)  421,  1  L.  ed. 
892,  21  Fed.  Cas.  No.  12,146,  1  Wash.  409; 
Hurtin  v.  Phoenix  Ins.  Co.,  12  Fed.  Cas.  No. 
6,941,  1  Wash.  400;  Stribley  v.  Imperial  Mar. 
Ins.  Co.,  1  Q.  B.  D.  507,  3  Aspin.  134,  45  L.  J. 
Q.  B.  396,  34  L.  T.  Rep.  N.  S.  281,  24  Wkly. 
Rep.  701;  Littledale  v.  Dixon,  1  B.  &  P. 
N.  R.  151,  8  Rev.  Rep.  774;  Shirley  v.  Wilkin- 
son, 3  Dougl.  41,  Dougl.  (3d  ed.)  306  note, 
26  E.  C.  L.  39;  Durrell  v.  Bederley,  Holt 
N.  P.  283,  17  Rev.  Rep.  639,  8  Rev.  Rep.  739, 
3  E.  C.  L.  118;  Bridges  v.  Hunter,  1  M.  &  S. 
15,  14  Rev.  Rep.  380. 

Time  of  ship's  sailing. —  Whether  the  time 
of  a  ship's  sailing  is  material  to  the  risk  is 
a  question  for  the  jury.  McLanahan  f.  Uni- 
versal Ins.  Co.,  1  Pet.  (U.  S.)  170,  7  L.  ed. 
98. 

62.  McLanahan  v.  Universal  Ins.  Co.,  1 
Pet.  (U.  S.)  170,  7  L.  ed.  98. 

63.  Plver  v.  German- American  Ins.  Co.,  1 
N.  Y.  Suppl.  395. 

64.  Louisiana. —  Trimble  v.  New  Orleans 
Ins.  Co.,  3  Mart.  394. 

Maryland. — Field  v.  Insurance  Co.  of  North 
America,  3  Md.  244. 

Massachusetts. —  Chase  v.  Eagle  Ins.  Co., 
5  Pick.  51. 

Missouri. —  Rosenheim  v.  America  Ins.  Co., 
33  Mo.  230. 

A^eic  York. —  Starbuck  v.  Phenix  Ins.  Co., 
166  N.  Y.  593,  59  N.  E.  1130  [affirming  62 
N.  Y.  Suppl.  264]  ;  Thebaud  v.  Great  Western 
Ins.  Co.,  155  N.  Y.  516,  50  N.  E.  284; 
Palmer  v.  Great  Western  Ins.  Co.,  116  N.  Y. 
599,  28  N.  E.  5;  Walsh  v.  Washington  Mar. 
Ins.  Co.,  32  N.  Y.  427;  Voisin  v.  Providence 
Washington  Ins.  Co.,  51  N.  Y.  App.  Div.  553, 
65  N.  Y.  Suppl.  333 ;  Starbuck  v.  Phenix  Ins. 
Co.,  19  N.  Y.  App.  Div.  139,  45  N.  Y.  Suppl. 
995;  Osborne  v.  New  York  Mut.  Ins.  Co.,  2 
Silv.  Sup.  568,  6  N.  Y.  Suppl.  103  [affirmed 
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in  127  N.  Y.  656,  28  N.  E.  254]  ;  Sturm  o. 
Atlantic  Mut.  Ins.  Co.,  38  N.  Y.  Super.  Ct. 
281;  Treadwell  v.  Union  Ins.  Co.,  6  Cow.  270; 
Patrick  v.  Hallett,  1  Johns.  241 ;  Barnewall 
V.  Church,  1  Cai.  217,  2  Am.  Dec.  180. 

Pennsylvania. —  Myers  v.  Girard  Ins.  Co., 
26  Pa.  St.  192. 

South  Carolina. —  Caldwell  v.  Union  Ins. 
Co.,  Dudley  263;  McFee  v.  South  Carolina 
Ins.  Co.,  2  McCord  503,  13  Am.  Dec.  757; 
Hudson  V.  Williamson,  1  Treadw.  360;  Fuller 
V.  Alexander,  1  Brev.  149. 

United  States. —  McLanahan  v.  Universal 
Ins.  Co.,  1  Pet.  170,  7  L.  ed.  98;  Nome  Beach 
Lighterage,  etc.,  Co.  v.  Munich  Assur.  Co., 
123  Fed.  820. 

England.— Clifford  v.  Hunter,  3  C.  &  P. 
16,  M.  &  M.  103,  14  E.  C.  L.  427;  Jardine 
V.  Leathley,  3  F.  &  F.  80;  Knill  v.  Hooper, 
2  H.  &  N.  277,  26  L.  J.  Exch.  377,  5  Wkly. 
Rep.  791. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1736. 

No  evidence  of  suitability  of  river  craft  for 
ocean  voyage. —  In  an  action  on  a  marine  pol- 
icy insuring  a  river  steamer  for  an  ocean 
voyage,  where  the  evidence  merely  shows  that 
the  vessel  is  staunch  for  smooth-water  navi- 
gation, thereby  showing  a  breach  of  the  im- 
j  lied  warranty  of  seaworthiness,  there  is  no 
question  for  the  jury,  and  a  judgment  for 
plaintiff  must  be  reversed.  Thebaud  v. 
Phoenix  Ins.  Co.,  52  Hun  (N.  Y.)  495,  1 
Silv.  Sup.  449,  5  N.  Y.  Suppl.  619;  Thebaud 
V.  Great  Western  Ins.  Co.,  1  Silv.  Sup. 
(N.  Y.)  458,  5  N.  Y.  Suppl.  623. 

65.  Seaman  v.  Enterprise  F.,  etc.,  Ins.  Co., 
21  Fed.  778;  Colbreath  v.  Gracy,  4  Fed.  Cas. 
No.  2,296,  1  W^ash.  219. 

66.  Field  v.  Insurance  Co.  of  North  Amer- 
ica, 3  Md.  244. 

67.  Lapham  v.  Atlas  Ins.  Co.,  24  Pick. 
(Mass.)  1;  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  (N.  Y.)  26;  Foster  v.  Jackson  Mar. 
Ins.  Co.,  1  Edm.  Sel.  Cas.  (N.  Y.)  290. 

Delay. —  Whether  a  delay  in  commencing 
or  prosecuting  the  voyage  is  under  the  rules 
of  law  such  as  to  constitute  a  deviation  from 
the  insured  risk  is  a  question  of  fact  for 
the  jury.  Thebaud  v.  Great  Western  Ins.  Co., 
84  Hun  (N.  Y.)  1,  31  N.  Y.  Suppl.  1084; 
Murray  v.  Great  Western  Ins.  Co.,  72  Hun 
(N.  Y.)  282,  25  N.  Y.  Suppl.  414  [affirmed 
in  147  N.  Y.  711,  42  N.  E.  724];  Foster  V. 
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such  facts  exist  which  justify  a  deviatioii,^^  sliould  be  submitted  to  the  jury.  But 
where  the  testimony  is  not  conflicting  deviation  becomes  a  question  of  law  for 
the  court.^^ 

h.  Loss  —  (i)  Time  ANB  Place  OF  Occurrence.  The  jury  must  determine 
whether  a  loss  has  in  fact  occurred  and  the  time  and  place  '^^  of  its  occurrence, 
where  such  facts  are  material  to  the  issues. 

(ii)  Cause  of  Loss.  The  cause  of  the  loss"^^  and  whether  causes  of  loss  were 
distinct    aro  questions  for  the  jury. 

(ill)  Extent  of  Loss.  The  extent  or  amount  of  a  loss  under  a  marine 
policy,'^*  and  whether  the  same  was  of  such  a  character  as  under  the  rules  of  law 
constituted  a  constructive  total  loss,'^^  are  for  the  jury,  who  as  a  rule  are  also 
to  determine  whether  there  has  been  an  abandonment,'^^  whether  the  abandon- 
ment was  made  within  a  reasonable  time,'^^  and  whether  it  has  been  accepted.*^® 


Jackson  Mar.  Ins.  Co.,  1  Edm.  Sel.  Cas. 
(N.  Y.)  290;  Lawrence  v.  Ocean  Ins.  Co., 
11  Johns.  (N.  Y.)  241  [affirmed  in  14  Johns. 
46]  ;  Hull  V.  Cooper,  14  East  479,  13  Rev. 
Rep.  287;  Grant  v.  King,  4  Esp.  175,  6  Rev. 
Rep.  849 ;  Hamilton  v.  Sheddon,  7  L.  J.  Exch. 
1,  M.  &  H.  334,  3  M.  &  W.  49 ;  Langhorn  v. 
Allnutt,  4  Taunt.  511,  12  Rev.  Rep.  660. 

68.  Perkins  v.  Augusta  Ins.,  etc.,  Co.,  10 
Gray  (Mass.)  312,  71  Am.  Dec.  654;  Dimock 
V.  New  Brunswick  Mar.  Assur.  Co.,  6  N. 
Brunsw.  398. 

Whether  delay  is  justifiable  is  a  question 
of  law  for  the  court,  but  whether  reasonable 
or  not  is  a  question  for  the  jury.  Reed  v. 
Weldon,  12  N.  Brunsw.  460. 

69.  Child  V.  Sun  Mut.  Ins.  Co.,  3  Sandf. 
(N.  Y.)  26. 

70.  Clifford  v.  Thomaston  Mut.  Ins.  Co., 
50  Me.  197,  79  Am.  Dec.  606;  Hare  v.  Travis, 
7  B.  &  C.  14,  9  D.  &  R.  748,  5  L.  J.  K.  B. 
O.  S.  348,  31  Rev.  Rep.  139,  14  E.  C.  L.  17. 

71.  Reyner  v.  Pearson,  4  Taunt.  662,  13 
Rev.  Rep.  723. 

72.  Missouri. — Paddock-Hawley  Iron  Co.  v. 
Providence-Washington  Ins.  Co.,  118  Mo.  App. 
85,  93  S.  W.  358. 

NeiD  York. —  Singleton  v.  Phenix  Ins.  Co., 
132  N.  Y.  298,  30  N.  E.  839;  Atkinson  v. 
Great  Western  Ins.  Co.,  65  N.  Y.  531. 

Pennsylvania. —  Crousillat  v.  Ball,  4  Dall. 
294,  1  L.  ed.  840,  2  Am.  Dec.  375. 

United  States. —  Union  Ins.  Co.  v.  Smith, 
124  U.  S.  405,  8  S.  Ct.  534,  31  L.  ed.  497; 
Howland  v.  Alexandria  Mar.  Ins.  Co.,  12  Fed. 
Cas.  No.  6,798,  2  Cranch  C.  C.  474. 

England. —  Barber  v.  Fleming,  L.  R.  5  Q.  B. 
59,  10  B.  &  S.  879,  39  L.  J.  Q.  B.  25,  18  Wkly. 
Rep.  254;  Jardine  v.  Leathley,  3  F.  &  F.  80; 
Hucks  V.  Thornton,  Holt  N.  P.  30,  17  Rev. 
Rep.  594,  3  E.  C.  L.  22. 

Acts  of  war  or  of  mob. —  Whether  certain 
acts  were  acts  of  war  or  merely  the  private 
and  unauthorized  transactions  of  a  mob  was 
considered  within  the  province  of  the  jury. 
Swinnerton  v.  Columbian  Ins.  Co.,  37  N.  Y. 
174,  93  Am.  Dec.  560. 

73.  Luma  v.  Atlantic  Mut.  Ins.  Co.,  15 
Fed.  Cas.  No.  8,605. 

74.  Sherlock  v.  Globe  Ins.  Co.,  7  Ohio  Dec. 
(Reprint)  17,  1  Cine.  L.  BuL  26;  Barber  v. 
Fleming,  L.  R.  5  Q.  B.  59,  10  B.  &  S.  879,  39 
L.  J.  Q.  B.  25,  18  Wkly.  Rep.  254. 
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The  jury  cannot  be  permitted  to  pass  on 
the  question  of  actual  total  loss  on  a  marine 
policy,  when  a  large  part  of  the  goods  reach 
their  destination  in  specie,  and  a  substantial 
part  of  them  are  wholly  uninjured.  Wash- 
burn, etc.,  Mfg.  Co.  V.  Reliance  Mar.  Ins.  Co., 
179  U.  S.  1,  21  S.  Ct.  1,  45  L.  ed.  49  [affirm- 
ing 82  Fed.  296,  27  C.  C.  A.  134]. 

75.  Delaware  Ins.  Co.  v.  Winter,  38  Pa.  St. 
176;  King  V.  Delaware  Ins.  Co.,  14  Fed.  Cas. 
No.  7,788,  2  Wash.  300  [affirmed  in  6  Cranch 
71,  3  L.  ed.  155];  DriscoU  v.  Millville  Mar. 
Ins.  Co.,  23  N.  Brunsw.  160. 

The  propriety  of  a  sale  by  the  master  is 
for  the  jury.  Delaware  Ins.  Co.  v.  Winter, 
38  Pa.  St.  176. 

Necessity  of  sale  a  mixed  question  of  law 
and  fact. —  Bryant  v.  Commonwealth  Ins.  Co., 
13  Pick.  (Mass.)  543. 

76.  Hughes  v.  Sun  Mut.  Ins.  Co.,  100  N.  Y. 
58,  2  N.  E.  901,  3  N.  E.  71. 

77.  Mellon  v.  Louisiana  State  Ins.  Co.,  6 
Mart.  N.  S.  (La.)  424;  Mellon  v.  Louisiana 
State  Ins.  Co.,  5  Mart.  N.  S.  (La.)  563; 
Bell  V.  Beveridge,  4  Dall.  (Pa.)  272,  1  L.  ed. 
830;  Maryland  Ins.  Co.  v.  Ruden,  6  Cranch 
(U.  S.)  338,  3  L.  ed.  242;  Chesapeake  Ins. 
Co.  V.  Stark,  6  Cranch  (U.  S.)  268,  3  L.  ed. 
220. 

Mixed  question  of  law  and  fact. —  Reynolds 
V.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191,  33 
Am.  Dec.  727;  Smith  v.  Newburyport  Mar. 
Ins.  Co.,  4  Mass.  608;  Parker  v.  Towers,  2 
Browne  (Pa.)  appendix  80;  Livingston  v. 
Maryland  Ins.  Co.,  7  Cranch  (U.  S.)  506,  3 
L.  ed.  421;  Maryland  Ins.  Co.  v.  Ruden,  6 
Cranch  (U.  S.)  338,  3  L.  ed.  242;  Chesapeake 
Mar.  Ins.  Co.  v.  Stark,  6  Cranch  (U.  S.) 
268,  3  L.  ed.  220. 

Question  of  law. —  Shepherd  v.  Henderson,  7 
App.  Cas.  49,  9  Ct.  of  Sess.  Cas.  1.  Where 
the  facts  are  found  or  agreed  on,  what  is  a 
reasonable  time  in  which  to  abandon  is  a 
question  of  law.  Smith  v.  Newburyport  Mar. 
Ins.  Co.,  4  Mass.  668. 

78.  Bell  V.  Smith,  2  Johns.  (N.  Y.)  98; 
Richelieu,  etc.,  Nav.  Co.  v.  Boston  Mar.  Ins. 
Co.,  136  U.  S.  408,  10  S.  Ct.  934,  34  L.  ed. 
398;  Shepherd  v.  Henderson,  7  App.  Cas.  49, 
9  Ct.  of  Sess.  Cas.  1. 

But  the  circumstances  of  the  case  may  he 
such  that  a  jury  may  be  told,  as  a  matter  of 
law,  that  if  they  think  the  underwriters  have 


MARINE  INSURANCE 


[26  Cye.]  739 


In  like  manner  whether  an  abandonment  has  been  waived "^^  or  revoked^  is 
generally  a  question  for  the  jury. 

i.  Proof  of  Loss.  Whether  proofs  of  loss  have  been  submitted  or  waived  are 
questions  for  tlie  jurj.^^ 

3.  Instructions.  Tlie  general  rules  governing  instructions  in  civil  actions,  and 
particularly  in  actions  on  other  kinds  of  insurance  policies,  apply  in  actions  on 
policies  of  marine  insurance.^^  It  is  the  duty  of  the  court  to  instruct  the  jury  as 
to  the  meaning  of  the  contract  and  to  properly  submit  every  defense  which  is 
within  the  issues  and  of  which  there  is  evidence.^"^  It  is  proper  to  refuse,  and 
erroneous  to  give,  instructions  which  are  not  supported  by  the  pleadings  and  the 
evidence.^^ 

4.  Verdict  and  Findings.  The  rules  governing  general  and  special  verdicts  in 
actions  on  marine  insurance  poHcies  are  the  same  as  those  that  apply  to  civil 
actions  generally .^^ 

J.  Judgment — l.  In  General.  The  rules  as  to  the  judgment  in  an 
action  on  a  marine  pohcy  are  the  same  as  those  which  apply  in  civil  actions 
generally,^''  and  particularly  in  other  actions  on  insurance  policies.^^  The 
judgment  must  conform  to  the  verdict  and  hndings.^^    The  extent  of  liability 


done  certain  acts  which  are  consistent  only 
with  their  having  accepted  the  abandonment, 
then  they  ought  to  find  that  the  abandonment 
has  been  accepted.  Shepherd  x>.  Henderson,  7 
App.  Cas.  49,  9  Ct.  of  Sess.  Cas.  1. 

79.  Curcier  v.  Philadelphia  Ins.  Co.,  5 
Serg.  &  R.  (Pa.)  113. 

80.  Columbian  Ins.  Co.  v.  Ashbv,  4  Pet. 
(U.  S.)  139,  7  L.  ed.  809. 

81.  Enterprise  Ins.  Co.  v.  Parisot,  35  Ohio 
St.  35,  35  Am.  Rep.  589. 

82.  See  Fire  Insurance,  19  Cyc.  964;  and, 
generally,  Trial. 

83.  Norton  x.  Lexington  F.,  etc.,  Ins.  Co., 
16  111.  235,  holding  that  where  a  policy  de- 
clared that  the  insured  should  not  have  the 
right  to  abandon  until  it  should  be  ascer- 
tained that  the  recovery  and  repair  of  the 
vessel  were  impracticable,  it  was  the  duty  of 
the  court  to  instruct  the  jury  as  to  the  true 
meaning  of  the  contract. 

84.  Defenses  generally  see  Phoenix  Ins.  Co. 
%.  Moog,  81  Ala.  335,  1  So.  108. 

Seaworthiness. —  Where  a  policy  on  a  barge 
provided  that  it  should  at  all  times  during 
the  continuance  of  the  policy  be  in  a  sea- 
worthy condition,  and  tight  and  sound,  in  an 
action  on  the  policy,  it  appearing  that  the 
barge  remained  tight  and  sound  and  that  it 
did  not  leak  until  it  sprang  a  leak  and  sank, 
an  instruction  was  not  erroneous  for  failure 
to  require  the  jury  to  find  that  the  barge  re- 
mained seaworthy  until  it  sank.  Paddock- 
Hawley  Iron  Co.  v.  Providence- Washington 
Ins.  Co.,  118  Mo.  App.  85,  93  S.  W.  358. 

Deviation. —  If  delay  in  port  be  insisted 
upon  as  amounting  to  a  deviation,  the  ques- 
tion should  be  put  to  the  jury  whether  such 
delay  was  in  the  exercise  of  good  faith  and 
sound  discretion  and  by  necessity  or  for  rea- 
sonable cause.  Foster  v.  Jackson  Mar.  Ins. 
Co.,  1  Edm.  Sel.  Cas.  (N.  Y.)  290. 

Cause  of  loss  see  Western  Massachusetts 
Ins.  Co.  V.  Norwich,  etc.,  Transp.  Co.,  12  Wall, 
(U.  S.)  201,  20  L.  ed.  380. 

Ignoring  defense  cured  by  subsequent  in- 


struction.—  In  an  action  on  a  policy  of  in- 
surance on  a  cargo  of  merchandise  burned 
with  the  vessel  on  which  it  was  being  trans- 
ported, an  instruction  that  the  defenses  set 
up  might  be  reduced  to  two :  ( 1 )  Unsea- 
worthiness of  the  vessel;  and  (2)  that  she  was 
burned  by  the  procurement  of  plaintiffs,  or 
that  they  were  accessory  to  such  burning, 
was  held  erroneous  where  the  defense  was  also 
made  that  plaintiffs'  cargo  was  fictitious;  but 
it  was  further  held  that  the  error  was  ren- 
dered harmless  by  the  fact  that  the  court  later 
in  the  charge  stated  that  defendants  claimed 
to  have  proven  that  the  vessel  was  loaded 
with  a  fictitious  cargo  and  that,  if  the  jury 
were  satisfied  that  plaintiffs  could  have  been 
guilty  of  such  frauds,  they  could  not  recover. 
Phoenix  Ins.  Co.  v.  Moog,  81  Ala.  335,  1  So. 
108. 

85.  See,  generally,  Trial.  Where,  in  an 
action  on  a  policy  covering  a  cargo  of  coffee, 
the  evidence  was  too  vague  and  indefinite  as 
to  the  damage  done  to  a  portion  of  it  to  fur- 
nish grounds  for  any  estimate  of  the  amount, 
it  was  held  error  for  the  court  to  instruct  the 
jury  that  they  ought  to  allow  such  an  amount 
of  damage  as,  from  the  evidence,  they  might 
find  to  have  been  equivalent  to  the  plaintiff's 
loss.  Merchants'  Mut.  Ins.  Co.  v.  Wilson,  2 
Md.  217. 

86.  See,  generally.  Trial.  See  also  British- 
American  Assur.  Co.  v.  Wilson,  132  Ind.  278, 
31  N.  E.  938;  Graves  v.  Washington  Mar.  Ins. 
Co.,  12  Allen  (Mass.)  391. 

The  jury  may  be  required  to  find  items  of 
damage  which  make  up  the  necessary  fifty 
per  cent  to  constitute  a  constructive  total 
loss.  Orrok  n.  Commonwealth  Ins.  Co.,  21 
Pick.  (Mass.)  456,  32  Am.  Dec.  271. 

87.  See,  generally.  Judgments. 

88.  See  Fire  Insurance,  19  Cyc.  969. 

89.  See  Fire  Insurance,  19  Cyc.  969; 
Judgments,  23  Cyc.  820. 

Consistency  of  findings. —  Where  an  insur- 
ance company  set  up  in  defense  a  local  cus- 
tom and  also"^  that  the  loss  was  less  than  five 
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and  amount  of  recovery  under  a  policy  are  elsewhere  considered.^'^  If  defend- 
ant establishes  as  a  defense  that  the  risk  never  attached,  plaintiff  is  entitled 
to  a  judgment  for  the  premium  paid,  if  the  pleadings  are  such  as  to  warrant 
such  recovery.^^ 

2.  Interest.  The  insured  is  entitled  to  interest  upon  the  amount  of  the  loss 
from  the  time  the  same  became  payable  under  the  provisions  of  the  policy  and  a 
demand  for  payment  was  made,^"^  and  also  for  interest  on  amounts  advanced  by 
the  insured,  for  which  the  underwriter  is  liable,  from  the  time  such  advances 
were  made.^^  In  case  of  a  missing  ship  interest  is  generally  allowed  for  twelve 
months  after  the  vessel  was  last  heard  of,^^  but  in  some  cases  it  is  held  that  no 
interest  whatever  is  recoverable.^^ 

K.  New  Trial  and  Appeal  op  Error.  New  trials  of  actions  on  marine 
insurance  policies  and  appeals  or  writs  of  error  are  governed  by  the  same  rules 
that  apply  in  civil  actions  generally .^^  As  a  rule  questions  not  raised  in  the  trial 
court  will  not  be  ground  for  reversal  on  appeal  nor  will  a  judgment  be 
reversed  for  an  error  which  is  harmless.^^ 


per  cent  on  the  amount  insured,  a  loss  less 
than  that  being  exempted  in  the  policy,  and 
the  jury  found  against  the  company  as  to  the 
custom,  but  for  them  as  to  the  amount  of  the 
loss,  it  was  held  that  they  were  entitled  to 
judgment,  as  the  defenses  were  not  inconsist- 
ent and  the  finding  against  the  custom  did 
not  preclude  recovery  of  judgment  on  the 
'Other  finding.  Newlin  v.  Insurance  Co.  of 
^^orth  America,  20  Pa.  St.  312. 
90.  See  supra,  IX. 

Recovery  of  general  average. —  Where  the 
assured  claims  the  whole  amount  insured  or 
his  proportion  of  the  average  loss,  he  may 
prove  and  recover  a  general  average.  Hanse 
V.  New  Orleans  M.  &  F.  Ins.  Co.,  10  La.  1, 
29  Am.  Dec.  456. 

Partial  loss. —  Recovery  may  be  had  for  a 
partial  loss,  although  the  declaration  claims 
for  a  total  loss  and  there  is  no  proof  of  an 
abandonment.  Watson  v.  Insurance  Co.  of 
North  America,  4  Dall.  (Pa.)  283,  1  L.  ed. 
835. 

Nominal  damages. —  Where  the  evidence 
shows  that  the  subject-matter  of  the  insur- 
ance received  some  damage,  but  is  not  sufTi- 
ciently  definite  to  show  the  amount,  nominal 
damages  may  be  recovered.  Merchants'  Mut. 
Ins.  Co.  V.  Wilson,  2  Md.  217. 

91.  Foster  v.  U.  S.  Insurance  Co.,  11  Pick. 

(Mass.)  85;  Penniman  v.  Tucker,  11  Mass. 
66;  Waddington  v.  United  Ins.  Co.,  17  Johns. 

(N.  Y.)  23;  Penson  v.  Lee,  2  B.  &  P.  330,  5 
Rev.  Rep.  614;  Anderson  v.  Thornton,  8  Exch. 
425. 

92.  New  Orleans  Ins.  Assoc.  v.  Piaggio,  16 
Wall.  (U.  S.)  378,  21  L.  ed.  358. 

Where  there  is  a  liability  only  for  a  partial 
loss  and  the  insured  claimed  for  a  total  loss, 
interest  may  be  allowed  only  from  the  com- 
mencement of  the  action.  Donath  v.  Insur- 
ance Co.  of  North  America,  4  Dall.  (Pa.)  463, 
1  L.  ed.  910. 

In  an  action  for  return  of  premium  interest 
was  allowed  on  the  premium  only  from  the 
date  of  service  of  the  writ.  Porter  v.  Bussey, 
1  Mass.  436. 

In  England.— Before  3  &  4  Wm.  IV,  c.  42, 
§  29,  an  underwriter  on  a  policy  was  not  liable 
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to  pay  interest  on  the  amount  of  his  subscrip- 
tion, although  lie  had  no  colorable  ground  for 
]-efusing  to  pay  the  loss,  unless  a  distinct  de- 
mand of  the  money  had  been  made  at  an 
earlier  period  for  that  purpose.  Kingston  v. 
Mcintosh,  1  Campb.  518;  Bain  v.  Case,  3  C.  & 
P.  496,  M.  &  M.  262,  14  E.  C.  L.  681. 

93.  Vandenheuvel  v.  United  Ins.  Co.,  1 
Johns.  (N.  Y.)  406. 

94.  It  is  a  uniform  usage,  in  estimating 
the  loss  upon  a  vessel  which  has  never  been 
heard  of  and  is  therefore  considered  as  lost, 
to  calculate  interest  after  twelve  months  and 
thirty  days  from  the  last  period  when  the 
vessel  was  heard  from.  Hallet  v.  Phoenix 
Ins.  Co.,  11  Fed.  Cas.  No.  5,958,  2  Wash.  279. 

95.  Osacar  v.  Louisiana  State  Ins.  Co.,  5 
Mart.  N.  S.  (La.)  386. 

96.  See,  generally.  Admiralty;  Appeal  and 
Error  ;  New  Trial. 

New  trial  see  Talcot  v.  Commercial  Ins. 
Co.,  2  Johns.  (N.  Y.)  467;  De  Areos  v.  South 
Carolina  Ins.  Co.,  2  McCord  (S.  C.)  113; 
Foster  v.  Steele,  3  Bing.  N.  Cas.  892,  3  Hodges 
231,  6  L.  J.  C.  P.  265,  5  Scott  25,  32  E.  C.  L. 
409;  Gist  V.  Mason,  1  T.  R.  88,  1  Rev.  Rep. 
154;  Hodgson  v.  Richardson,  W.  Bl.  463; 
Phoenix  Ins.  Co.  v.  McGhee,  18  Can.  Sup.  Ct. 
61;  O'Leary  v.  Pelican  Ins.  Co.,  29  N.  Brunsvv. 
510;  Morton  v.  Patillo,  3  Nova  Scotia  Dec. 
17 ;  Haworth  v.  British  American  Assur.  Co., 
6  U.  C.  C.  P.  60,  63. 

97.  Palmer  v.  Great  Western  Ins.  Co.,  116 
N.  Y.  599,  23  N.  E.  5;  Sun  Mut.  Ins.  Co.  v. 
Mississippi  Valley  Transp.  Co.,  17  Fed.  919, 
5  McCrary  477. 

98.  See  Appeal  and  Error,  3  Cyc.  383. 
Where,  in  an  action  on  a  marine  policy,  the 
testimony  showed  that,  if  assured  had  any 
right  to  recover  for  a  total  loss,  it  could  only 
be  for  a  constructive  total  loss,  and  where  in 
his  declaration  he  declared  for  a  constructive 
total  loss,  and  all  the  testimony  was  addressed 
to  that  kind  of  a  loss,  the  error,  if  any,  in 
the  opinion  of  the  court  that  a  constructive 
total  loss  had  to  be  proven,  and  that  proof 
of  a  total  loss  would  not  prove  a  constructive 
total  loss,  was  harmless.  Searles  v.  Western 
Assur.  Co.,  (Miss.  1906)  40  So.  86. 
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MARITIME  CONTRACT   [26  Cye.]  m 


MARINE  LEAGUE.    See  League. 

Mariner.  A  seaman  or  sailor ;  one  whose  occupation  is  to  assist  in  navigat- 
ing ships. ^  (Mariner :  Bequests  For  Benefit  of,  see  Charities.^  See,  generally, 
Seamen.) 

MARIS  ET  FGEMIN^  CONJUNCTIO  EST  DE  JURE  NATURE.  A  maxim 
meaning  "  The  union  of  male  and  female  is  founded  on  the  law  of  nature."  ^ 

MARITAGIO  AMISSO  PER  DEFALTAM.  An  obsolete  writ  for  the  tenant  in 
frank  mari-iage  to  recover  lands,  etc.,  of  which  he  was  deforced.^ 

MARITAGIUM  EST  AUT  LIBERUM  AUT  SERVITIO  OBLIGATUM  ;  LIBERUM 
MARITAGIUM  DICITUR  UBI  DONATOR  VULT  QUOD  TERRA  SIC  DATA  QUIETA 
SIT  ET  LIBERA  AB  OMNI  SECULARI  SERVITIO.  A  maxim  meaning  "A  mar- 
riage portion  is  either  free  or  bound  to  service."  ^ 

Marital.  Relating  to,  or  connected  with,  the  status  of  marriage ;  pertain- 
ing to  a  husband  ;  incident  to  a  husband  ;^  of  or  pertaining  to  a  husband  that 
which  belongs  to  marriage  ;^  synonymous  with  Conjugal,^  q.  v.  (See,  generally, 
Divorce  ;  Husband  and  Wife  ;  Marriage.) 

Marital  portion.    See  Descent  and  Distribution. 

MARITAL  RIGHTS.    See  Husband  and  Wife. 

Maritime.  Pertaining  to  the  sea  or  ocean  or  the  navigation  thereof  ;  or  to 
commerce  conducted  by  navigation  of  the  sea,  or,  in  America,  of  the  great  lakes 
and  rivers ;  an  act  which  contributes  to  the  navigation  of  a  vessel  presently  or 
prospectively.^^  (See,  generally.  Admiralty,  and  Cross-Kef erences  Thereunder. 
See  also  Marine.) 

Maritime  contract.  A  contract  concerning  the  sea;^^  a  contract  to  be 
performed  on  the  high  seas ;  a  contract  which  relates  to  the  business  of  navi- 
gation of  the  sea  or  to  business  pertaining  to  commerce  or  navigation  to  be 
transacted  or  done  on  the  sea  or  in  seaports.^*  (See,  generally,  Admiralty,  and 
Cross-References  Thereunder.) 


1.  Doughten  v.  Vandever,  5  Del.  Ch.  51,  73. 

2.  See  6  Cyc.  922. 

3.  Bouvier  L.  Diet. 

4.  Black  L.  Diet. 

5.  Peloubet  Leg.  Max. 

6.  Black  L.  Diet,  [quoted  in  McCown  v. 
Owens,  15  Tex.  Civ.  App.  346,  350,  40  S.  W. 
336]. 

7.  Webster  Diet. ;  Wharton  Diet,  [quoted 
in  McCown  v.  Owens,  15  Tex.  Civ.  App.  346, 
350,  40  S.  W.  336]. 

8.  Bouvier  L.  Diet,  [quoted  in  McCown  v. 
Owens,  15  Tex.  Civ.  App.  346,  350,  40  S.  W. 
336]. 

9.  Sharon  v.  Sharon,i75  Cal.  1,  10,  16  Pac. 
345. 

10.  Black  L.  Diet. 

11.  The  Sirius,  65  Fed.  226,  228. 

12.  The  Vidal  Sala,  12  Fed.  207,  212. 

13.  The  C.  C.  Trowbridge,  14  Fed.  874,  876, 
11  Biss.  154. 

14.  Holt  V.  Cummings,  102  Pa.  St.  212, 
215,  48  Am.  Rep.  199  (holding  further  that 
contracts  relating  to  the  navigation  of  our 
interstate  lakes  and  great  rivers  are  not  in  a 
strict  sense  maritime  contracts,  although  they 
are  within  admiralty  jurisdiction)  ;  Edwards 
V.  Elliott,  21  Wall.  (U.  S.)  532,  533,  22  L.  ed. 
487 ;  Freights  of  The  Kate,  63  Fed.  707,  720 ; 
U.  S.  V,  Burlington,  etc.,  County  Ferry  Co., 
21  Fed.  331  :  Young  v.  The  Orpheus,  30  Fed. 
Cas.  No.  18,109,  2  Cliff.  29,  35.  It  must  con- 
cern jurisdiction  by  sea ;  it  must  relate  to 
navigation  and  to  maritime  employment;  it 
must  be  one  of  navigation  and  commerce  on 


navigable  waters.  In  re  Hydraulic  Steairt 
Dredge  Co.  No.  1,  80  Fed.  545,  556,  25  C.  C. 
A.  628;  The  Richard  Winslow,  71  Fed.  426, 
428,  18  C.  C.  A.  344. 

Such  contracts  have  been  held  to  include: 
An  agreement  of  consortship  between  the  mas- 
ter of  two  vessels  engaged  in  the  business  of 
wrecking.  Anderson  v.  Wall,  3  How.  (U.  S.) 
568,  572,  11  L.  ed.  729.  An  agreement  to 
transport  a  steerage  passenger  from  one  port 
to  another.  The  Moses  Taylor  v.  Hammons,. 
4  Wall.  (U.  S.)  411,  427,  18  L.  ed.  397.  A 
charter-party.  The  Fifeshire,  11  Fed.  743; 
Maury  v.  Culliford,  10  Fed.  388,  391,  4  Woods 
118.  A  contract  of  affreightment.  Bird  v. 
The  Josephine,  39  N.  Y.  19,  22,  6  Transcr. 
App.  5;  The  Queen  of  the  Pacific,  61  Fed. 
213,  214;  De  Lovio  v.  Boit,  7  Fed.  Cas.  No. 
3,776,  2  Gall.  398.  A  contract  of  insurance 
on  a  proper  subject.  Bird  v.  The  Josephine, 
supra  ;  Marquardt  v.  French,  53  Fed.  603, 
606;  De  Lovio  v.  Boit,  supra.  Contracts  and 
quasi-contracts  respecting  averages,  contro- 
versies, and  jettisons.  Bird  v.  The  Joseph- 
ine, supra;  De  Lovio  v.  Boit,  supra.  Con- 
tracts for  marine  services  m  the  building,  re- 
pairing, supplying,  and  navigating  ships. 
Bird  V.  The  Josephine,  supra;  De  Lovio  v. 
Boit,  supra.  A  contract  for  salvage.  Ex  p. 
Easton,  95  U.  S.  68,  76,  24  L.  ed.  373.  A 
contract  for  wharfage.  Ex  p.  Easton,  supra ; 
The  John  M.  Welch,  2  Fed.  364,  371.  A  con- 
tract to  furnish  materials  to  repair  a  vessel. 
The  City  of  Salem,  10  Fed.  843,  844,  7  Sawy. 
477  [ciimg  The  St.  Lawrence,  1  Black  (U.  S.) 
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MARITIME  INTEREST.  The  premiiim  paid  for  a  loan  secured  bj  means  of  a 
contract  of  bottomrj.^^    (See,  generally,  Shipping.) 

MARITIME  LAW.  The  general  law  of  nations,  not  the  law  of  a  particular 
couritry.^^  (See,  generally.  Admiralty  ;  Collision  ;  Courts  ;  Maritime  Liens  ; 
Pilots  ;  Piracy  ;  Salvage  ;  Seamen  ;  Shipping  ;  Towage.) 


522,  525,  17  L.  ed.  180].  A  contract  to  fur- 
nish motive  power  to  a  vessel.  The  W.  J. 
Walsh,  30  Fed.  Cas.  No.  17,922,  5  Ben.  72,  73. 
Marine  hypothecations.  Bird  v.  The  Jo- 
sephine, supra ;  Freights  of  The  Kate,  63  Fed. 
707,  720;  De  Lovio  v.  Boit,  suyra. 

Such  contracts  have  been  held  not  to  in- 
clude: A  contract  constituting  a  person  gen- 
eral passenger  and  freight  agent  of  a  steam- 
ship and  giving  him  entire  control  of  her 
passenger  and  freight  business.  The  Hum- 
boldt, 86  Fed.  351,  352.  A  contract  for 
services,  such  as  are  usually  performed  by 
ship's  brokers  and  business  agents,  and  per- 
formed on  land.  The  Humboldt,  swpra.  A 
contract  to  obtain  a  charter  for  a  vessel. 
Taylor  v.  Weir,  110  Fed.  1005.  A  contract  to 
procure  insurance.  Marquardt  v.  French,  53 
Fed.  603,  606.  A  contract  to  reimburse  libel- 
lant  for  advances  to  pay  freight  on  goods  to 
the  port  at  which  they  were  taken  by  libel- 
lant's  vessel.  Pacific  Coast  Steamship  Co.  v. 
Moore,  70  Fed.  870,  871.  Contracts  for  ship- 
building or  for  labor  performed  or  materials 
furnished  in  the  construction  of  ships  or  ves- 
sels. Olsen  V.  Birch,  133  Cal.  479,  65  Pac. 
1032,  85  Am.  St.  Rep.  215;  The  M.  Tuttle  v. 
Buck,  23  Ohio  St.  565,  567,  13  Am.  Rep.  270; 
Roach  V.  Chapman,  22  How.   (U.  S.)  129, 


132,  16  L.  ed.  291;  People's  Ferry  Co.  v. 
Beers,  20  How.  (U.  S.)  393,  401,  15  L.  ed. 
961;  McMaster  v.  One  Dredge,  95  Fed.  832, 
835. 

15.  The  Dora,  34  Fed.  343,  344. 

16.  Vasse  v.  Ball,  2  Yeates  (Pa.)  178,  182 
{citing  Luke  v.  Lyde,  2  Burr.  882,  887,  W.  Bl. 
190;  Vallezjo  v.  Wheeler,  Lofl't.  631,  639]. 

This  law  is  only  so  far  operative  as  law  in 
any  country  as  it  is  adopted  by  the  laws  and 
usages  in  that  country.  In  this  respect  it  is 
like  international  law,  or  the  laws  of  war, 
which  have  the  effect  of  law  in  no  country 
further  than  they  are  accepted  and  received 
as  such.  Rodd  v.  Heartt,  21  Wall.  (U.  S.) 
558,  572,  22  L.  ed.  654. 

The  term  includes  jurisdiction  of  all  things 
done  upon  or  relating  to  the  sea,  or,  in  other 
•words,  all  transactions  and  proceedings  relat- 
ing to  commerce  and  navigation,  and  to  reme- 
dies and  injuries  upon  the  sea  (Jervey  v. 
The  Carolina,  66  Fed.  1013,  1015)  and  is 
entirely  distinct  from  the  law  of  the  land. 
It  is  and  always  has  been  a  distinct  and  sepa- 
rate jurisprudence.  The  Unadilla,  73  Fed. 
350,  351.  It  has  no  application  to  flatboata 
on  the  Ohio  river,  their  pilots  and  navigators. 
Leddo  V.  Hughes,  15  111.  41,  45,  Scates,  J., 
delivering  the  opinion  of  the  court. 
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By  Robert  M.  Hughes* 

I.  DEFINITION,  748 
II.  NATURE  IN  GENERAL,  748 

A.  A  Right  of  Property^  Not  a  Mere  Remedy^  748 

B.  Independent  of  Possession^  749 

C.  A  Claim  Primarily  Against  the  Res  as  Itself  a  Contracting  or 

Offending  Thing^  749 

1.  The  American  Rule^  749 
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A.  In  General,  751 
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2.  Examples,  751 
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b.  Seamen'' s  Wages,  751 

c.  Stevedores'*  Services,  751 

d.  Toivage,  752 
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2.  Examples,  753 

a.  Collision,  753 
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1.  As  Affected  hy  Form  or  Shape,  754 

a.  In  General,  754 

b.  Barges,  754 
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*  Author  of  "  Hughes  on  Admiralty.'' 
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V.  RIGHT  TO  LIEN  AS  AFFECTED  BY  VARIOUS  RELATIONS  TO  VESSEL,  757 

A.  Part -Owner ^  1^1 

1.  Eor  Advances  as  Such,  757 

2.  For  Causes  of  Action  Not  Arising  From  Relation  of  Pa/rt- 

Owner^  757 

B.  Ship's  Husband^  757 

C.  Ship  Broker^  758 

D.  Shipmaster^  758 

E.  Ship's  Consignee  or  Agent ^  758 

F.  Charterer^  758 
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B.  Liens  of  Materialmen.,  759 

1.  Materialman  Defined.,  759 
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b.  Supplies,  760 

c.  Repairs,  761 

(i)  Character  in  General,  761 

(ii)  Character  as  Affected  hy  Place  Where  Worh  Done,  761 
(ill)  Character  as  Affected  hy  Degree  of  Completion  of 
Vessel,  761 

(a)  No  Maritime  Lien  For  Original  Construc- 

tion, 761 

(b)  Difference   Between    Construction   and  Re- 

pairs,  763 

(1)  As  Affected  hy  Launching^  763 

(2)  As  Affected  hy  Extent  of  Alterations,  764 

d.  Other  Necessaries,  764 
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(i)  General  Principle,  766 
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Enrolment,  766 

(in)  Character  of  Vessel  as  Affected  by  Actual  Resi- 
dence of  doner  767 

(iv)  Character  of  Vessel  as  Affected  hy  Place  of  Deliv- 
ery, 767 

3.  Rule  as  to  Domestic  Vessels,  768 

a.  Independent  of  Statute ^  768 

b.  Local  Statutes  as  Creating  Lien,  769 

(i)  General  Principle,  769 

(11)  Vahdtty  of  Local  Statutes  Giving  Such  Lien,  769 

(a)  As  Giving  the  Lien^  769 

(b)  As  Providing  Remedies  For   Its  Enforce^ 

ment,  770 
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(1)  Local  Statutes  Giving  Pure  Proceedings 

In  Rem^  770 

(2)  Local   Statutes    Giving   Common -Law 

Remedies^  770 

(c)  Vessels  Subject  to  Such  Statutes^  771 

(d)  Construction  of  Such  Statutes^  772 

4.  Rule  as  Affected  hy  Painty  Ordering  Sujpplies,  773 

a.  The  Master,  773 

(i)  As  to  Foreign  Vessels,  773 

(a)  General  Principle,  773 

(b)  Necessity  For  Repairs  or  Supplies,  774 

(1)  Presumption  of,  774 

(2)  Presumption  Rebutted,  774 

(c)  Necessity  For  Credit.  775 

(1)  Presumption  of  775 

(2)  Presumption  Rebutted,  775 

(d)  When    Act   of   Crew    Considered  Master's 

Act,  776 

(ii)  As  to  Domestic  Vessels,  776 

b.  The  Owner,  778 

(i)  As  to  Foreign  Vessels,  778 

(a)  Implied  Lien,  778 

(b)  Express  Liens^  778 
(ii)  As  to  Domestic  Vessels,  779 

(a)  Whe^^e  There  Is  a  local  Statute,  779 

(b)  Where  There  Is  No  Local  Statute,  779 

(ill)  Character  of  Owner'' s  Title  as  Affecting  Right  to 
Bind  Vessel,  780 

(a)  As  Between  Owner  and  Builder,  780 

(b)  As  Between  Vendor  and  Purchaser,  781 

(c)  As  Between  Owner  and  Mortgagee,  781 

c.  The  Charterer,  781 

(i)  Powers  in  General,  781 

(ii)  Presumption  as  to  Crediting  Vessel  When  Supplies 

Ordered  by  Charterer,  781 
(ill)  Poivers  as  Affected  by  Materialman'' s  Knowledge  of 
Charter,  782 

(iv)  Charter -Party  as  Affecting  Implied  Powers  of 
Master,  783 

(v)  Charterer'' s  Power  Under  Local  Statutes,  783 

d.  The  Ship's  Agent,  784 

e.  Persons  Not  in  Privity,  784 

(i)  General  Principle,  784 
(ii)  Effect  of  Local  Statutes,  784 

5.  Necessity  of  Delivery  to  Ship,  786 

a.  Independent  of  Statute,  786 
b    Under  Local  Statutes,  787 

6.  Steps  Necessary  to  Perfect  or  Preserve  Lien,  787 

a.  Under  General  Maritime  Law,  787 

b.  Under  State  Statutes,  787 

(i)  Necessity  of  Compliance  With  Requirements,  787 
(ii)  Decisions  on  Requisites  of  Particular  Statutes,  788 

(a)  Alabama,  788 

(b)  California,  788 

(c)  Lllinois,  788 

(d)  Lowa,  788 

(e)  Louisiana,  788 
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(f)  Maine,im 

(g)  Massachusetts^  789 

(h)  Michigan^  789 
(i)  Missouri^  789 
(j)  Nevj  Yorlc^  789 

(1)  Particularity   Required  in  Specifica- 

tion^ 789 

(2)  Time  of  Filing  Specification^  790 

(3)  Vesting  of  Lien^  790 
(k)  Ohio,  791 

(l)  Oregon,  791 
(m)  Pennsylvania,  791 
(n)  Tennessee,  791 
(o)  Washington,  791 
(p)  Wisconsin^  791 

VIII.  Loss  OF  LIEN,  791 

A.  791 

1.  In  General,  791 

2.  By  Express  Agreement,  791 

3.  Implied  From  Acts  Inconsistent  With  Tien,  791 

a.  Giving  Credit,  791 

(i)        General,  791 
(ii)  Taking  Note  or  Bill,  792 

b.  Delay  in  Asserting  Lien,  793 

(i)  ^5  Between  Original  Parties,  793 
(ii)       Against  Subsequently  Acquired  Interests,  794 

(a)  Innocent  Purchaser,  794 

(b)  Mortgagee,  795 

(c)  Later  Lienor,  795 

c.  Surrendering  Possession,  796 

d.  Permitting  Departure  of  Vessel,  796 

e.  Taking  Collateral  Security,  796 

f .  Instituting  Suit  in  Non-Marine  Forum,  797 

g.  6^z!A6?r  Inconsistent  Acts,  797 

B.  Destructio7i  of  Vessel,  798 

C.  By  Forfeiture  of  Vessel,  798 

1. .  Liens  Created  Prior  to  Forfeiture,  798 

2.  LAens  Concurrent  With  or  Subsequent  to  Forfeiture,  798. 

D.  By  Judicial  Sale  of  Vessel,  798 

1.  By  Admiralty  Proceedings  In  Rem,  798 

2.  Non- Marine  Proceedings,  799 

E.  j5y  Extrajudicial  Sale  of  Vessel,  799 

1.  By  the  Master,  799 

2.  z^A^  Owner,  799 

F.  Release  of  Vessel  on  Bond,  800 

G.  Effect  of  Bankruptcy  or  Other  Change  of  Owner^s  Status,  801 
TI.  Revival  of  Lien,  801 

IX.  ASSIGNABLITY  OF  LlEN,  801 

A.  By  Express  Assignment,  801 

B.  As  Incident  to  Assig^iment  of  Note  or  Draft,  803 

X.  Priorities,  802 

A.  As  Between  Maritime  and  Non -Maritime  Liens,  802 

1.  In  General,  802 

2.  As  Between  Liens  Under  General  Maritime  Law  and  Ncyiv- 

Maritime  Liens  or  Claims,  802 
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a.  As  Against  Mortgage^  803 

(i)  In  America^  803 
(ii)  In  England^  803 

b.  As  Against  Execution  Lien,  803 

c.  As  Agai7ist  Receiver's  Title,  803 

d.  As  Against  Homestead  Claim,  803 

e.  As  Against  Construction  Claim,  803 

L  As  Against  Express  Non-Maritime  Hypothecation  hy  the 
Owner,  803 

3.  As  Between  Statutory  and  Non -Maritime  Liens,  803 

a.  Independent  of  Express  Statutory  Regulation,  803 

b.  In  Case  of  Express  Statutory  Regulatio7i^  804 
B.  As  Among  Maritime  Liens,  804 

1.  As  Between  Contract  and  Tort  Claims,  804 

2.  As  Among  Contract  Claims,  805 

2,,  As  Affected  hy  Relative  Inherent  Merit,  805 
(i)  In  General,  805 
(ii)  Seamen's  Wages,  806 
(ill)  Salvage,  806 

(iv)  Materialmen's  Claims,  Towage,  Pilotage,  and  Gen- 
eral Average,  806 
(v)  Bottomry,  807 
b.  As  Affected  hy  Hates,  807 

(i)  As  Among  Hifferent  Yoyages,  807 
(ii)  As  Modified  hy  Relative  Stateness,  807 
Q,  As  Affected  hy  Origin,  807 

(i)  As    Between    Foreign  and  Homestio  Maritime 

Liens,  807 
(ii)  As  Among  State  Liens,  808 
d.  As  Affected  hy  Suit  or  Hecree,  808 
(i)  Institution  of  Suit,  808 
(ii)  Reduction  of  Claim  to  Hecree,  809 

(a)  Ln  America,  809 

(b)  In  England,  809 

3.  As  Among  Tort  Claims,  809 

2,.  As  Affected  hy  Hates,  809 

b.  As  Affected  hy  Suit  or  Hecree,  809 

XI.  LAW  GOVERNING,  809 

A.  As  Among  Vessels  of  the  United  States,  809 

B.  As  Between  Vessels  of  the  United  States  and  Foreign  Countries,  810 

XII.  ENFORCEMENT  OF  LIEN  ;  REMEDIES  OF  MARITIME  CLAIMANT,  810 

A.  In  General,  810 

B.  As  to  Materialmen,  810 

1.  In  General,  810 

2.  Lihel  Ln  Rem,  810 

a.  Rights  Enforceahle  hy,  810 

(i)  Liens  on  Foreign  Vessels,  810 
(ii)  Liens  on  Homestic  Vessels,  810 

b.  Time  of  Lnstituting,  811 

c.  Form  and  Requisites  of,  811 

d.  Process  on,  813 

e.  Hefense  to,  814 

(i)  In  General,  814 

(ii)  By  Excejytion  For  Matters  of  Law  or  Answer  For 

Matters  of  Fact,  814 
(ill)  By  Petition  of  Intervention,  814 


748    [26  Cyc] 


MARITIME  LIENS 


,  f.  Evidence,  815 

5  3.  Libel  In  Personam,  815 

4.  Proceedings  in  Non  -Maritime  Forum,  816 

a.  In  Chancery  or  Bankruptcy  Courts,  816 

b.  In  Other  Courts,  816 

CROSS-REFERENCES 

For  Matters  delating  to  : 

Bottomry  Bond,  see  Shipping. 
Commerce  Generally,  see  Commerce. 
Constitutional  Law,  see  Constitutional  Law. 
Lien  For : 

Damages  From  : 

Collision,  see  Collision. 
Maritime  Tort  in  General,  see  Shipping. 
Demurrage,  see  Shipping. 
General  Average,  see  Shipping. 

Loss  of  or  Damage  to  Cargo  In  Transitu,  see  Shipping. 

Salvage,  see  Salvage. 

Tolls,  see  Navigable  Wateks. 

Towage,  see  Towage.  • 

Wharfage,  see  "Wharves. 
Lien  Of : 

Master  For  Wages,  see  Shipping. 

Pilot,  see  Pilots. 

Seaman  For  Wages,  see  Seamen. 

Yessel  For  Freight,  see  Shipping. 
Maritime  Lien  as  Insurable  Interest,  see  Marine  Insurance. 
Marshaling  Assets,  see  Marshaling  Assets  and  Securities. 
Mortgage  on  Vessel,  see  Shipping. 
Pespondentia,  see  Shipping. 
Subrogation,  see  Subrogation. 

L  DEFINITION. 

A  maritime  lien  is  defined  by  Lord  Tenterden  to  mean  a  privileged  claim 
upon  a  thing  in  respect  of  service  done  to  it  or  injury  caused  by  it,  to  be  carried 
into  effect  by  legal  process.^  Judge  Curtis  adopts  Pothier's  definition  of  a 
hypothecation  as  an  accurate  description  of  a  maritime  lien :  ^'  The  right  which  a 
creditor  has  in  a  thing  of  another,  which  right  consists  in  the  power  to  cause  that 
thing  to  be  sold,  m  order  to  have  the  debt  paid  out  of  the  price. 

11.  NATURE  IN  General. 
A.  A  Rig^ht  of  Property,  Not  a  Mere  Remedy.  There  are  some  cases  which 
hold  that  a  maritime  lien  is  a  mere  right  of  arrest,  that  is,  a  mere  remedy  unac- 
companied by  any  vested  interest  in  the  res  itself.^    But  the  later  and  conclusive 


1.  Abbott  Shipp.  (12th  ed.)  106,  595;  Har- 
mer  v.  Bell,  7  Moore  P.  C.  267,  284,  13  Eng. 
Reprint  884.  This  definition  assumes  that 
the  "  thing "  to  which  it  alludes  is  a  vessel 
or  something  connected  therewith,  and  that 
the  "  legal  process "  is  the  process  of  an 
admiralty  court. 

2.  The  Young  Mechanic,  30  Fed.  Cas.  No. 
18,180,  2  Curt.  404,  410.  This  definition  is 
accurate  if  the  words  "  creditor  "  and  "  debt  " 
are  understood  to  apply  to  causes  of  action 
€X  delicto  as  well  as  those  ex  contractu.  See 

[ij 


also  Gagnon  v.  Tremblay,  15  Quebec  Super. 
Ct.  403;  The  Hercyna,  1  Stuart  Vice-Adm. 
(L.  C.)  274. 

3.  The  St.  Lawrence,  1  Black  (U.  S.)  522, 
17  L.  ed.  180;  The  Globe,  10  Fed.  Cas. 
No.  5,483,  2  Blatchf.  427;  The  Triumph,  24 
Fed.  Cas.  No.  14,182,  2  Blatchf.  433.  In  The 
St.  Lawrence,  supra,  Taney,  C.  J.,  treats  the 
right  to  a  maritime  lien  on  a  domestic  vessel 
as  a  mere  question  of  procedure,  which  the 
supreme  court  can  give  or  take  away  by  rule, 
as  it  sees  fit.    Under  the  English  and  Ameri- 
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authority  is  that  a  maritime  lien  is  something  more  than  a  mere  right  of  arrest. 
It  is  a,  jus  in  re,  that  is,  a  proprietary  interest  in  the  property  affected,  adliering 
to  it  wherever  it  may  go  and  enforceable  against  it  by  seizure  and  sale  under  the 
process  of  an  admiralty  court.* 

B.  Independent  of  Possession.  The  striking  difference  between  the 
common-law  and  maritime  lien  is,  that  the  latter  does  not  depend  upon  possession, 
but  follows  the  res  wherever  or  into  whosesoever  hands  it  may  go.^  i^ot  being 
dependent  on  possession,  it  is  enforceable  anywhere,  following  the  vessel  around 
the  world  with  lengthening  chain  and  recognized  in  any  jurisdiction  where  the 
powers  of  an  admiralty  court  ma}^  be  invoked.^  There  is,  however,  one  class  of 
maritime  liens  dependent  on  possession,  namely,  the  lien  of  a  vessel  on  her  cargo 
for  freight  or  demurrage."^  And  care  must  be  taken  to  distinguish  the  maritime 
lien  from  the  ordinary  common-law  lien  of  a  shipwright  or  other  artisan  for  work 
done,  which  is  dependent  on  possession.^ 

C.  A  Claim  Ppimarily  Ag'ainst  the  Res  as  Itself  a  Contracting-  or  Offend- 
ing Thing"  —  1.  The  American  Rule.  Under  the  American  rule  as  iinally 
established  the  vessel  is  itself  looked  on  as  a  responsible  being ;  and  a  maritime 
lien  attaches  directly,  independent  of  questions  of  ownership  or  agency,  the 
liability  of  the  ship  as  such  being  the  main  thing,  and  the  question  of  ownership 
being  incidental.  Hence  such  a  lien  attaches  to  the  vessel,  even  in  cases  where 
the  owners  are  not  personally  responsible,  and  even  for  the  acts  of  persons  not 


can  decisions,  as  will  be  seen  later  on,  there 
is  no  lien  under  the  maritime  law  for  neces- 
saries furnished  a  domestic  vessel,  and  pos- 
sibly as  to  such  vessels  it  may  be  considered 
a  question  of  procedure,  but  the  decision  is 
unsound  as  to  any  but  domestic  vessels. 

4.  Briggs  V.  A  Light  Boat,  7  Allen  (Mass.) 
287,  296;  The  Jno.  G.  Stevens,  170  U.  S.  113, 
18  S.  Ct.  544,  42  L.  ed.  969 ;  The  J.  E.  Rum- 
bell,  148  U.  S.  1,  13  S.  Ct.  498,  37  L.  ed.  345; 
Rodd  V.  Heartt,  21  Wall.  (U.  S.)  558,  22 
L.  ed.  654;  The  J.  W.  Tucker,  20  Fed.  129; 
The  Arcturus,  18  Fed.  743;  The  Avon,  2  Fed. 
Cas.  No.  680,  Brown  Adm.  170;  The  Young 
Mechanic,  30  Fed.  Cas.  No.  18,180,  2  Curt. 
404;  Harmer  v.  Bell,  7  Moore  P.  C.  2G7,  13 
Eng.  Reprint  884. 

It  is  so  far  a  right  of  property  that  a  re- 
peal of  the  act  under  which  it  arose  does  not 
affect  liens  previously  vested.  The  Gazelle  v. 
Lake,  1  Oreg.  ir9. 

5.  This  is  well  expressed  in  a  leading  Eng- 
lish case  on  the  subject:  "The  word  is  used 
in  Maritime  Law  not  in  the  strict  legal  sense 
in  which  we  understand  it  in  Courts  of  Com- 
mon Law,  in  which  case  there  could  be  no 
lien  where  there  was  no  possession,  a^ctual  or 
constructive ;  but  to  express,  as  if  by  analogy, 
the  nature  of  claims  which  neither  presup- 
pose nor  originate  in  possession.  This  was 
well  understood  in  the  Civil  Law,  by  which 
there  might  be  a  pledge  with  possession,  and 
a  hypothecation  without  possession,  and  by 
which  in  either  case  the  right  travelled  with 
the  thing  into  whosesoever  possession  it 
came.  ,  .  .  This  claim  or  privilege  travels 
with  the  thing,  into  whosesoever  possession  it 
may  come.  It  is  inchoate  from  the  moment 
the  claim  or  privilege  attaches,  and  when  car- 
ried into  effect  by  legal  process,  by  a  proceed- 
ing in  rem,  relates  back  to  the  period  when  it 
first  attached."  The  Bold  Buccleugh,  7  Moore 
P.  C.  267,  284,  13  Eng.  Reprint  884.  This 


decision  has  often  been  cited  with  approval  in 
the  American  courts.  It  is  sometimes  re- 
ferred to  as  Harmer  v.  Bell.  The  Jno.  G. 
Stevens,  170  U.  S.  113,  18  S.  Ct.  544,  42 
L.  ed.  969;  The  Rock  Island  Bridge,  6  Wall. 
(U.  S.)  213,  18  L.  ed.  753;  The  Lamington, 
87  Fed.  752 ;  The  Avon,  2  Fed.  Cas.  No.  680 ; 
Ex  p.  Foster,  9  Fed.  Cas.  No.  4,960,  2  Story 
131;  Mordecai  v.  The  Mary  Eddy,  17  Fed. 
Cas.  No.  9,790;  Galena,  etc..  Packet  Co.  v. 
Rock  Island  Bridge,  6  Wall.  (U.  S.)  213,  18 
L.  ed.  753;  The  Avon,  2  Fed.  Cas.  No.  680, 
Brown  Adm.  170.  See  also  Mott  v.  Lansing, 
57  N.  Y.  112;  The  Hercyna,  1  Stuart  Vice- 
Adm.  (L.  C.)  274. 

6.  White  V.  The  Cynthia,  2  Fed.  112;  The 
Champion,  5  Fed.  Cas.  No.  2,583,  Brown  Adm. 
520;  Harney  v.  The  Sidney  L.  Wright,  II 
Fed.  Cas.  No.  6,082a,  5  Hughes  474;  The 
Raleigh,  20  Fed.  Cas.  No.  11,539,  2  Hughes 
44. 

7.  This  is  due  to  the  fact  that  property  of 
that  character  when  once  delivered  would  be 
very  difficult  to  trace;  and  hence  this  is 
rather  a  qualification  of  the  rule  than  an 
exception  to  it,  as  the  reasons  which  gave 
origin  to  the  maritime  lien  on  a  vessel  would 
not  apply.  Sears  v.  Wills,  I  Black  (U.  S.) 
108,  17  L.  ed.  35;  Two  Hundred  and  Sixteen 
Loads  and  Six  Hundred  and  Seventy-eight 
Barrels  of  Fertilizer,  88  Fed.  984,  5  Hughes 
310;  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed. 
495,  28  C.  C.  A.  466. 

8.  Downey  v.  Lozier  Motor  Co.,  138  Fed. 
173;  The  Two  Marys,  10  Fed.  919,  16  Fed. 
697;  The  B.  F.  Woolsey,  7  Fed.  108;  The 
Mario^,  16  Fed.  Cas.  No.  9,087,  1  Story  68; 
Shrewsbury  v.  The  Two  Friends,  22  Fed.  Cas. 
No.  12,819,  Bee  433.  See  also  Fields  v.  His 
Creditors,  II  La.  Ann.  545;  Franklin  v. 
Hosier,  4  B.  &  Aid.  341,  23  Rev.  Rep.  305,  6 
E.  C.  L.  510;  Raitt  v.  Mitchell,  4  Campb.  146, 
16  Rev.  Rep.  765. 

[11,  C,  1] 
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bearing  the  relation  of  agent  to  the  owners.^  But  this  fiction  of  the  KabiUty  of 
the  vessel  as  herself  a  contracting  or  offending  thing,  while  independent  of 
questions  of  agency  as  between  owner  and  crew,  is  not  carried  so  far,  even 
under  the  American  rule,  as  to  make  her  liable  for  every  injury  in  which  she  is 
a  mere  passive  instrument.  In  order  for  such  Hability  to  attach,  the  parties 
operating  her  must  be  lawfully  in  charge  or  must  occupy  a  relation  of  agency 
to  the  vessel  herself,  if  not  to  her  owners.^*^ 

2.  The  English  Rule.  Under  the  English  decisions  the  liability  of  the  vessel 
and  the  responsibility  of  the  owner  are  convertible  terms,  the  procedure  in  rem 
is  considered  a  mere  means  of  getting  at  the  owner  through  the  vessel ;  and  hence 
no  maritime  lien  attaches  to  the  vessel  except  for  the  acts  of  those  bearing  the 
relation  of  agent  to  the  owner.^^ 

3.  Effect  of  These  Divergent  Rules  on  the  Remedy  In  Rem  in  the  Two  Jurisdic- 
tions. Whatever  may  be  the  case  in  the  continental  admiralty,  it  seems  pretty 
evident  historically  that  the  remedy  in  rem  in  England  and  America  originated 
as  a  mere  process  of  attachment  incidental  to  a  personal  suit  against  the  owner,  and 
was  not  even  limited  at  the  outset  to  the  specific  ship,  although  it  gradually  assumed 
that  form.^^  In  America,  however,  it  has  resulted  from  the  doctrine  of  the  pri- 
mary liability  of  the  ship  that,  in  a  proceeding  in  rem  to  enforce  a  maritime  lien 
praying  only  process  against  the  ship  and  a  general  citation  of  all  interested,  the 
owner  when  he  appears  does  so,  not  as  defendant,  but  as  claimant ;  and  that  such 
appearance  is  limited  to  the  object  of  defending  an  interest  in  the  res  and  cannot 
be  made  the  basis  of  a  personal  decree  for  any  deficit  over  the  value  of  the  res}^ 
In  England  on  the  other  hand  the  doctrine  that  the  procedure  in  rem  is  but  an 
indirect  means  of  reaching  the  owner  has  resulted  in  tlie  corollary  that,  when  the 
owner  appears  and  gives  bail,  he  submits  generally  to  the  jurisdiction,  the  action 
changes  from  one  in  rem  to  one  in  jpersonam^  and  a  personal  decree  may  be 
rendered  against  the  owner  for  any  deficit.^^ 


9.  Tucker  v.  Alexandroff,  183  U.  S.  424,  22 
S.  Ct.  195,  46  L.  ed.  264;  The  Barnstable, 
181  U.  S.  464,  21  S.  Ct.  684,  45  L.  ed.  954; 
The  Jno.  G.  Stevens,  170  U.  S.  113,  18  S.  Ct. 
544,  42  L.  ed.  969;  The  China  v.  Walsh,  7 
Wall.  (U.  S.)  53,  19  L.  ed.  67.  In  The  Barn- 
stable, supra,  the  vessel  was  held  liable  in 
rem  for  a  collision  while  being  operated  by 
charterers,  in  which  case  the  owners  could 
not  have  been  held  personally. 

This  is  strikingly  illustrated  by  The  China 
V.  Walsh,  7  Wall.  (U.  S.)  53,  19  L.  ed.  67,  in 
which  the  vessel  was  held  liable  in  rem  for  a 
collision  caused  by  a  state  pilot,  who  was  in 
charge  under  a  state  statute  requiring  the 
vessel  to  take  him,  and  who  therefore  was  not 
in  any  sense  the  agent  of  the  owners.  In  fact 
they  would  not  have  been  liable  even  in  a  per- 
sonal suit.  Homer  Ramsdell  Transp.  Co.  v. 
La  Corapagnie  GenSrale  Transatlantique,  182 
U.  S.  406,  21  S.  Ct.  831,  45  L.  ed.  1155. 

10.  The  C.  E.  Conrad,  57  Fed.  256.  Hence 
a  ship  is  not  liable  for  a  debt  contracted  by 
mutineers.  The  Anne,  1  Fed.  Cas.  No.  412, 
1  Mason  508.  Nor  for  the  damages  inflicted 
by  her  through  the  negligence  of  a  tug  hav- 
ing her  in  tow,  as  a  tug  is  an  independent 
contractor,  not  an  agent.  The  Clara  Clarita, 
23  Wall.  (U.  S.)  1,  23  L.  ed.  146.  Nor  is  the 
question  of  ownership  so  far  ignored  as  to 
allow  a  proceeding  in  rem  against  a  govern- 
ment vessel  in  charge  of  government  officers. 
The  Siren  v.  U.  S.,  7  Wall.  (U.  S.)  152,  19 
L.  ed.  129. 

[II.  C,  1] 


11.  Currie  v.  McKnight,  [1897]  A.  C.  97, 
8  Aspin.  193,  66  L.  J.  P.  C.  19,  75  L.  T.  Rep. 
N.  S.  457 ;  The  Parlement  Beige,  5  P.  D.  197, 
4  Aspin.  234,  42  L.  T.  Rep.  N.  S.  273,  28 
Wkly.  Rep.  642;  The  Druid,  1  W.  Rob.  391. 
Hence  where  a  ship  was  damaged  by  collision 
with  a  wreck  which  was  in  charge  of  port 
authorities  who  neglected  to  properly  indicate 
its  location,  the  owners  were  held  not  liable 
for  the  acts  of  the  port  authorities,  and  as 
the  owners  were  not  liable  the  wreck  itself 
was  held  not  liable.  Owners  of  Steamship 
Utopia  V.  Owners  and  Master  of  Steamship 
Primula,  [1893]  A.  C.  492,  7  Aspin.  408,  62 
L.  J.  P.  C.  118,  70  L.  T.  Rep.  N.  S.  47,  1 
Reports  394. 

The  liability  of  a  chartered  ship  either  in 
contract  or  tort  is  not  clear  in  England. 
Morgan  v.  The  Steamship  Castlegate,  [1893] 
A.  C.  38,  7  Aspin.  284,  62  L.  J.  P.  C.  17,  68 
L.  T.  Rep.  N.  S.  99,  1  Reports  97,  41  Wkly. 
Rep.  349;  The  Tasmania,  13  P.  D.  110,  6 
Aspin.  305,  57  L.  J.  Adm.  49,  59  L.  T.  Rep. 
N.  S.  263 ;  The  Ticonderoga,  Swab.  215. 

In  Canada  a  ship  is  liable  for  the  act  of  a 
compulsory  pilot,  although  the  owner  could 
not  be  held  personally.  The  Cumberland,  1 
Stuart  Vice- Adm.  (L.  C.)  75. 

12.  See  the  interesting  discussion  of  this  in 
The  Underwriter,  119  Fed.  713.  See  also 
Marsden  Collisions,  c.  3. 

13.  The  Ethel,  66  Fed.  340,  13  C.  C.  A. 
504;  The  Monte  A.,  12  Fed.  331. 

14.  The  Gemma,  [1899]  P.  285,  8  Aspin, 
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D.  StPicti  Juris.  Although  maritime  liens  tend  to  build  up  commerce  as 
furnishing  a  basis  of  credit,  they  are  secret  liens  on  movable  property,  following 
it  into  the  hands  of  innocent  holders.  Hence  the  law  inclines  against  them,  and 
^ny  one  asserting  such  a  lien  must  satisfy  the  court  of  his  right  to  it.-^^ 

III.  CLASSES  OF  MARITIME  LIENS. 

A.  In  General.    Maritime  liens  arise  either  from  contract    or  tort.^''' 

B.  Contract  Liens — 1.  Defined.  A  maritime  contract  is  one  relating  to  a 
ship  as  an  instrument  of  commerce  or  navigation  when  tending  to  facilitate  its 
use  as  such,  or  in  connection  with  its  use  as  such.^^  A  maritime  lien,  however, 
does  not  arise  out  of  every  maritime  contract.  Many  such  contracts  give  only  a 
personal  right  of  action  against  the  vessel  owner  or  master,  without  giving  the 
proprietary  interest  in  the  res  which  constitutes  the  maritime  lien.  In  order  for 
the  lien  to  arise,  the  service  must  in  some  way  be  brought  into  relation  with  the 
ship  itself  and  tend  to  facilitate  her  use  as  an  instrument  of  commerce.  For 
example,  a  contract  of  marine  insurance,  although  maritime,  gives  no  maritime 
lien  ;  for  it  merely  benehts  the  owner  and  does  not  benefit  the  vessel  itself.^^ 

2.  Examples  —  a.  Salvage.^^  Salvage  is  a  reward  allowed  for  a  service 
rendered  to  marine  property  at  risk  or  in  distress  by  those  under  no  legal  obliga- 
tion to  render  it,  which  results  in  benefit  to  the  propei'ty  if  eventually  saved.^^ 

I).  Seamen's  Wages.  Seamen's  wages  constitute  a  maritime  lien  of  high  rank, 
adhering  to  the  last  nail  or  plank  of  a  ship.^^ 

e.  Stevedores'  Serviees.^^  The  maritime  character  of  a  stevedore's  service 
was  long  denied,  on  the  ground  that  it  only  remotely  contributed  to  the  success 


585,  68  L.  J.  p.  D.  &  Adm.  110,  81  L.  T.  Rep. 
:Nr.  S.  379;  The  Dictator,  [1892]  P.  304,  7 
Jospin.  251,  61  L.  J.  Adm.  73,  67  L.  T.  Rep. 
N.  S.  563.  This  was  not  the  doctrine  of  the 
€arlier  cases.    The  Volant,  1  W.  Rob.  383. 

15.  Rodd  V.  Heartt,  21  Wall.  (U.  S.)  558, 
22  L.  ed.  654;  Peoples  Ferry  Co.  f.  Beers,  20 
How.  (U.  S.)  393,  15  L.  ed.  961;  Taylor  v. 
Weir,  110  Fed.  1005;  The  Kiersage,  14  Fed. 
Cas.  No.  7,762,  2  Curt.  421;  The  Sam  Slick, 
21  Fed.  Cas.  No.  12,282,  2  Curt.  480.  See  also 
infra,  VII,  B,  2,  b,  (ii),  (d). 

16.  See  in\ra,  III,  B. 
17  See  infra,  III,  C. 

18.  Hughes  Adm.  16;  De  Lovio  v.  Boit, 
7  Fed.  Cas.  No.  3,776,  2  Gall.  398;  Zane  v. 
The  President,  30  Fed.  Cas.  No.  18,201,  4 
Wash.  453. 

The  mere  fact  that  a  contract  has  a  ship  in 
view  in  some  incidental  connection  does  not 
make  it  maritime.  It  mast  contemplate  the 
furtherance  of  the  use  of  a  ship  in  a  mari- 
time enterprise  or  in  preparation  for  such 
enterprise  in  order  to  be  maritime.  For  in- 
stance a  mortgage  on  a  ship  is  not  a  mari- 
time contract.  Bogart  v.  The  John  Jay,  17 
How.  (U.  S.)  399,  15  L.  ed.  95. 

19.  The  City  of  Camden,  147  Fed.  847; 
The  Hope,  49  Fed.  279;  The  Daisy  Day,  40 
Fed.  603;  The  Waubaushene,  24  Fed.  559 
[affirmin(j  22  Fed.  109];  The  Jennie  B.  Gil- 
key,  19  Fed.  127 ;  The  John  T.  Moore,  13  Fed. 
Cas.  No.  7,430,  3  Woods  61 ;  Mercantile  Ins. 
Co.  V.  The  Orphan  Boy,  17  Fed.  Cas.  No. 
9,431;  Mutual  F.  Ins.  Co.  v.  The  S.  G.  An- 
drews, 17  Fed.  Cas.  No.  9,978;  Tiner  v.  The 
Bride,  5  La.  Ann.  756.  Contra,  The  Dolphin, 
7  Fed.  Cas.  No.  3,973,  1  Flipp.  580  [affirmed 


in  7  Fed.  Cas.  No.  3,974,  1  Flipp.  592]  ;  The 
Illinois,  12  Fed.  Cas.  No.  7,005,  2  Flipp. 
383. 

State  statutes  giving  a  lien  for  insurance 
premiums  are  construed  in  the  following 
cases;  but  in  none  of  them  was  a  lien  sus- 
tained on  the  facts.  The  Advance,  67  Fed. 
345,  14  C.  C.  A.  410  [affirming  61  Fed.  507]  ; 
In  re  Pennsylvania  Ins.  Co.,  22  Fed.  109 
[affirmed  in  24  Fed.  559,  23  Blatchf.  293]  ; 
The  Kearsarge,  14  Fed.  Cas.  No.  7,634,  1 
Ware  546;  Srodes  v.  The  Collier,  22  Fed. 
Cas.  No.  13,272,  13,272a. 

20.  Salvage  generally  see  Salvage. 

21.  Hughes  Adm.  127.  Salvage  is  classed 
here  among  the  claims  arising  out  of  con- 
tract because  in  modern  times  it  almost  in- 
variably does  so  arise.  Strictly  speaking, 
however,  it  does  not  depend  on  contract  but 
is  awarded  on  grounds  of  public  policy,  as  a 
means  of  encouraging  the  saving  of  property. 
For  instance  bringing  in  a  derelict  could  not 
possibly  be  considered  a  service  based  on  con- 
tract. Mason  v.  The  Blaireau,  2  Cranch 
(U.  S.)  240,  2  L.  ed.  266;  Brevoor  v.  The  Fair 
American,  4  Fed.  Cas.  No.  1,847,  1  Pet.  Adm. 
87;  Cheeseman  v.  Two  Ferry  Boats,  5  Fed. 
Cas.  No.  2,633,  2  Bond  363. 

22.  The  Niphon,  18  Fed.  Cas.  No.  10,277, 
Brunn.  Col.  Cas.  577 ;  Relf  v.  The  Maria,  20 
Fed.  Cas.  No.  11,692,  1  Pet.  Adm.  186. 

Seamen  generally  see  Seamen. 

23.  A  stevedore  is  a  workman  or  contractor 
who  loads  or  discharges  a  ship  and  properly 
stows  her  cargo  (Hughes  Adm.  113)  ;  one 
whose  occupation  is  to  load  and  unload  ves- 
sels in  port  (Rankin  v.  Merchants,  etc., 
Transp.  Co.,  73  Ga.  229,  54  Am.  Rep.  874). 

[Ill,  B,  2,  e] 
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of  the  voyage.'^^  But  in  view  of  its  growing  importance  and  the  greater  skill 
required  in  the  loading  of  modern  vessels,  the  later,  better,  and  preponderant 
authority  establishes  the  existence  of  a  maritime  lien  in  such  cases.'^^ 

d.  Towage.^®  The  party  rendering  towage  service  has  a  maritime  lien  against 
the  ship  aided  thereby.^^ 

e.  Contracts  Relating  to  Use  of  Vessel.  The  most  familiar  instances  of  con- 
tracts relating  to  use  of  a  vessel  are  contracts  of  affreightment  and  charter-parties^ 
A  maritime  lien  exists  in  favor  of  the  vessel  against  the  cargo  for  freight  and 
demurrage.^^  Convei-sely  the  shipper  has  a  remedy  in  rem  against  the  ship  for 
any  breach  of  the  contract.^^  But  there  is  no  remedy  in  rem,  or  maritime  lien, 
unless  there  is  some  act  of  part  performance  bringing  the  cargo  and  ship  into 
relations  ;  so  that  a  breach  of  a  charter-party  by  the  ship  before  it  has  commenced 
loading  or  a  contract  never  connected  with  the  ship  itself  gives  no  maritime  lien.^ 

f.  Materialmen's  Contracts  —  (i)  I2T  General.  Under  the  generic  term 
"  materialmen  "  are  included  those  who  rej)air  or  equip  ships,  or  furnish  them 
with  tackle  and  necessary  provisions.^^  "  Materialmen's  contracts  "  relate  to  sup- 
plies, repairs,  advances,  and  necessaries  of  that  general  nature  which  are  fit  and 
proper  for  the  use  of  a  ship.^^ 


Stevedores  are  a  class  of  laborers  at  the  ports, 
whose  business  it  is  to  load  and  unload  ves- 
sels.   The  Senator,  21  Fed.  191. 

The  stevedore  is  not  an  independent  con- 
tractor doing  the  work  which,  when  com- 
pleted, is  to  be  turned  over  to  the  master  for 
his  approval  or  disapproval ;  but  he  must 
load  the  steamer  at  all  times  under  the  direc- 
tion of,  and  so  subject  to,  the  control  of  the 
master.  The  Elton,  83  Fed.  519,  31  C.  C.  A.  498. 

24.  The  John  Shay,  81  Fed.  216;  The 
Augustine  Kobbe,  37  Fed.  696  [affirmed  in  39 
Fed.  559];  The  Wyoming,  36  Fed.  493;  The 
Esteban  de  Antunano,  31  Fed.  920;  The  E.  A. 
Barnard,  2  Fed.  712;  The  Amstel,  1  Fed.  Cas. 
No.  339,  Blatchf.  &  H.  215;  The  A.  R.  Dunlap, 
1  Fed.  Cas.  No.  513,  1  Lowell  350;  McDer- 
mott  V.  The  S.  G.  Owens,  16  Fed.  Cas.  No. 
8,748,  1  Wall.  Jr.  370;  Paul  v.  The  Ilex,  18 
Fed.  Cas.  No.  10,842,  2  Woods  229;  Gibbons 
V.  The  Fanny  Barker,  40  Mo.  253.  See  34 
Cent.  Dig.  tit.  "  Maritime  Liens,"  §  13. 

25.  The  Allerton,  93  Fed.  219;  The  Segur- 
anca,  58  Fed.  908;  The  Main,  51  Fed.  954,  2 
C.  C.  A.  569;  The  Senator,  21  Fed.  191;  The 
Hattie  M.  Bain,  20  Fed.  389;  The  Canada,  7 
Fed.  119,  7  Sawy.  173;  The  George  T.  Kemp, 
10  Fed.  Cas.  No.  5,341,  2  Lowell  477.  An 
examination  of  the  more  recent  authorities 
cited  supra,  note  20,  will  show  that  they  do 
not  deny  the  maritime  character  of  a  steve- 
dore's service,  but  rather  base  their  ruling  on 
the  fact  that  there  was  no  state  statute  giv- 
ing a  lien.  As  state  statutes  only  affect 
domestic  vessels,  the  stevedore's  lien  on  for- 
eign vessels  ought  therefore  to  be  clear.  The 
doctrine  that  a  state  statute  is  necessary  for 
the  existence  of  a  lien  will  be  seen  later  (see 
infra,  VI,  B,  2;  VII,  B,  3)  to  apply  only  to 
claims  for  repairs,  supplies,  and  necessaries 
of  that  general  character,  not  to  general  ad- 
miralty claimants,  like  seamen  or  salvors. 
Stevedores  ought  on  principle  to  be  classed 
with  the  latter,  not  the  former,  and  hence 
ought  to  be  equally  independent  of  state 
statutes. 

[III.  B,  2.  e] 


Only  when  employed  by  the  ship,  not  when 
employed  by  the  charterer,  has  a  stevedore  a 
lien  against  the  ship;  as  the  latter  is  loading 
the  ship  for  his  own  benefit  and  there  would 
be  no  privity  of  contract  in  such  case  between 
the  stevedore  and  ship.  The  Chicklade,  120 
Fed.  1003. 

26.  Towage  is  a  service  rendered  in  the 
propulsion  of  uninjured  vessels  under  ordi- 
nary services  of  navigation,  irrespective  of 
any  unusual  peril.  Hughes  Adm.  117.  See 
also,  generally,  Towage. 

27.  Harris  v.  The  Elm  Park,  50  Fed.  120; 
Ward  V.  The  Banner,  29  Fed.  Cas.  No.  17,149; 
The  Williams,  29  Fed.  Cas.  No.  17,710,  Brown 
Adm.  208. 

■  28.  Blowers  f.  One  Wire  Rope  Cable,  19 
Fed.  444;  Certain  Logs  of  Mahogany,  5  Fed. 
Cas.  No.  2,559,  2  Sumn.  589. 

29.  Bulkley  v.  Naumkeag  Steam  Cotton 
Co.,  24  How.  (U.  S.)  380,  16  L.  ed.  599; 
The  Rebecca,  20  Fed.  Cas.  No.  11,619,  1  Ware 
188.  But  the  former  law  on  this  subject  has 
been  materially  changed  by  the  act  of  Feb. 
13,  1893  (27  U.  S.  St.  at  L.  445  [1  U.  S. 
Comp.  St.  (1901)  p.  2946]),  known  as  the 
Harter  Act.    See  Shipping. 

30.  Guffey  v.  Alaska,  etc..  Steamship  Co., 
130  Fed.  271,  64  C.  C.  A.  517;  The  S.  L. 
Watson,  118  Fed.  945,  55  C.  C.  A.  439;  The 
Ripon  City,  102  Fed.  176,  42  C.  C.  A.  247; 
The  Hiram,  101  Fed.  138;  The  C.  E.  Conrad, 
57  Fed.  256;  The  Ira  Chaffee,  2  Fed.  401. 

But  a  state  statute  may  create  a  lien  in  rem 
on  a  domestic  vessel  for  breach  of  such  con- 
tracts of  the  owner  as  would  give  a  right  of 
suit  in  personam.  The  Energia,  124  Fed. 
842. 

31.  The  Neptune,  3  Hagg.  Adm.  129,  142, 
the  definition  of  Sir  Leoline  Jenkins. 

32.  Hence  in  different  treatises  they  are 
discussed  indifferently  under  the  heads  of 
"  Materialmen,"  "  Supplies  and  Repairs,"  and 
"  Necessaries." 

In  Admiralty  Rule  No,  12  of  the  supreme 
court,  they  are  designated  as  claims  "  by  ma- 
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(ii)  The  American  Rule.  By  the  American  law  materialmen  have  a  mari- 
time lien  on  the  ship  under  the  circumstances  to  be  hereafter  considered ;  ^  and 
this  without  any  express  contract  therefor,  as  for  example  through  the  medium  of 
a  bottomry  bond.^ 

(ill)  The  English  Rule.  The  English  rule  is  entirely  different  from  the 
American  rule.  As  a  result  of  the  warfare  waged  by  tlie  English  common-law 
courts  upon  the  admiralty  courts,  contracts  of  materialmen  were  hardly  ranked  as 
marine  by  nature,  and  gave  no  rise  to  a  maritime  lien.  The  only  method  of 
raising  funds  for  the  necessities  of  a  ship  under  English  law  was  by  an  express 
contract  of  bottomry.^^ 

C.  Liens  For  Torts  —  l.  In  General.  All  causes  of  action  in  tort  consummate 
on  navigable  w^aters  are  within  the  admiralty  jurisdiction.^^  And  for  torts  arising 
in  the  use  of  a  vessel,  a  maritime  lien  attaches  in  favor  of  the  injured  party 
against  the  vessel  as  an  offending  thing.^'^ 

2.  Examples  —  a.  Collision.^^  Collision  is  a  frequent  instance  of  marine  tort. 
The  injured  party  has  a  maritime  lien  for  damages  so  caused.^^ 

b.  Personal  Injuries.  When  personal  injuries  are  caused  by  the  negligence 
of  the  vessel  in  cases  for  which  a  legal  liability  attaches,  a  maritime  lien  exists  in 
favor  of  the  injured  party 

IV,  PROPERTY  SUBJECT  TO  MARITIME  LIENS. 

A.  In  GeneraL  In  order  for  a  maritime  lien  to  attach,  the  property  against 
which  it  is  asserted  must  be  property  marine  by  nature  ;  tliat  is,  it  must  be  a  ship, 
her  cargo,  or  such  flotsam  or  jetsam  as  constituted  part  of  the  cargo  or  contents 
of  a  ship.''^ 


terialmen  for  supplies  or  repairs  or  other 
necessaries." 

33.  See  infra,  VI,  B. 

34.  The  Roanoke,  189  U.  S.  185,  23  S.  Ct. 
491,  47  L.  ed.  770;  Pendergast  v.  The  Kalo- 
rama,  10  Wall.  (U.  S.)  204,  19  L.  ed.  941; 
The  Grapeshot  v.  Wallerstein,  9  Wall.  (U.  S.) 
129,  19  L.  ed.  651. 

35.  Laws  V.  Smith,  9  App.  Cas.  356,  5 
Aspin.  224,  50  L.  T.  Rep.  N.  S.  461;  Johnson 
V.  Blach,  L.  R.  4  P.  C.  161,  1  Aspin.  208,  41 
L.  J.  Adm.  33,  26  L.  T.  Rep.  N.  S.  1,  8  Moore 
P.  C.  N.  S.  398,  20  Wklv.  Rep.  592,  17  Eng. 
Reprint  361;  The  Heinrich  Bjorn,  10  P.  D. 
44,  5  Aspin.  391,  54  L.  J.  Adm.  33,  52  L.  T. 
Rep.  N.  S.  560,  33  Wkly.  Rep.  719  [affirmed 
in  11  App.  Cas.  270,  6  Aspin.  1,  55  L.  J. 
Adm.  80,  55  L.  T.  Rep.  N.  S.  66] ;  The  Wood- 
land, 30  Fed.  Cas.  No.  17,977,  14  Blatchf. 
499;  The  Mary  Jane,  3  Stuart.  (L.  C.)  267. 

But  as  to  repairs  done  abroad  see  Ex  p. 
Halkett,  2  Rose  194,  3  Ves.  &  B.  135,  35  Eng. 
Reprint  430. 

Effect  of  statutes.—  Sts.  3  &  4  Viet.  c.  65, 
§  6;  24  Vict.  c.  10,  §§  4,  5;  and  31  &  32 
Vict.  c.  71,  §  3,  have  restored  the  jurisdic- 
tion of  the  admiralty  courts  over  this  class 
of  contracts.  But  as  construed  by  the  courts 
they  do  not  give  a  maritime  lien,  existing 
from  the  date  of  the  service  and  following 
the  property  into  other  hands.  They  give  a 
mere  right  of  arrest  or  procedure  in  rem, 
which  takes  effect  only  from  the  time  of  ar- 
rest,^ and  is  subject  to  any  interest  or  rights 
vesting  between  the  rendition  of  the  service 
and  the  arrest.  See  cases  cited  supra,  this 
note. 

[43] 


36.  Johnson  v.  Chicago,  etc..  Elevator  Co., 
119  U.  S.  388,  7  S.  Ct.  254,  30  L.  ed.  447; 
Ex  p.  Boyer,  109  U.  S.  629,  3  S.  Ct.  434,  27 
L.  ed.  1056. 

37.  See  sitpra,  II,  C,  1. 

38.  Collision  means  in  maritime  law  the 
striking  together  of  two  vessels.  Cline  v. 
Western  Assur.  Co.,  101  Va.  496,  44  S.  E. 
700.    See  Collision,  7  Cyc.  302. 

39.  The  John  G.  Stevens,  170  U.  S.  113,  18 
S.  Ct.  544,  42  L.  ed.  969 ;  The  China  v.  Walsh, 
7  Wall.  (U.  S.)  53,  19  L.  ed.  67. 

40.  Instances  of  suits  by  passengers,  mem- 
bers of  the  crew,  or  employees  of  stevedores, 
or  others  lawfully  on  board  for  injuries  re- 
ceived while  on  a  ship  from  her  alleged  neg- 
ligence are  very  numerous.  See  cases  cited 
infra,  this  note. 

Suits  by  passengers. —  The  City  of  Panama, 
101  U.  S.  453,  25  L.  ed.  1001;  The  Willa- 
mette Valley,  71  Fed.  712;  The  Furnessia,  35 
Fed.  798. 

Suits  by  the  crew. —  The  Lizzie  Burrill,  1 15 
Fed.  1015;  The  Eva  B.  Hall,  114  Fed.  755; 
Lafourche  Packet  Co.  v.  Henderson,  94  Fed. 
871,  36  C.  C.  A.  519;  The  Neptuno,  30  Fed. 
925. 

Suits  by  others  lawfully  on  board. —  The 

Joseph  B.  Thomas,  86  Fed.  658,  30  C.  C.  A. 
333,  46  L.  R.  A.  58 ;  Ferguson  v.  The  Terrier, 
73  Fed.  265;  Cavalier  v.  The  Christobal 
Colon,  44  Fed.  803;  The  Rheola,  19  Fed. 
926. 

41.  This  question  has  been  before  the 
courts  most  frequently  in  connection  with 
claims  for  salvage,  but,  so  far  as  the  prop- 
erty affected  is  concerned,  there  is  no  differ- 
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B.  Ship  OP  Vessel  —  Structures  Included  Under— l.  As  Affected  by  Form 
OR  Shape  —  a.  In  General.  A  vessel  is  defined  in  tlie  federal  statutes  as  "  every 
description  of  water-craft  or  other  artificial  contrivance  used,  or  capable  of  being 
used,  as  a  means  of  transportation  on  water."  Tliis  definition,  however,  is 
prescribed  simply  as  an  aid  in  the  construction  of  federal  statutes,  and  does 
not  limit  the  meaning  of  the  term  in  admiralty  law.  And  it  will  be  seen  that 
many  craft  are  included  if  capable  of  navigation,  although  not  used  or  capable  of 
being  used  as  an  instrument  of  transportation.  Wrecks  are  still  vessels,  although 
Jielpless.^^    JSTor  does  the  size  of  the  vessel  affect  the  jurisdiction.^ 

b.  Barges.  A  barge,  although  without  means  of  propulsion,  is  considered  a 
ship  or  vessel,'*^ 

e.  Flatboats,  Lighters,  and  Scows.  These  are  about  the  same  thing  as  open 
iDarges,  and  are  within  the  jurisdiction.  Pile  drivers  or  derricks  placed  upon 
them  do  not  affect  the  principle.^^ 


ence  in  principle  as  among  the  several  kinds 
of  maritime  liens.  Cope  v.  Vallette  Dry- 
JDock  Co.,  119  U.  S.  625,  7  S.  Ct.  336,  30 
L.  ed.  501;  The  Gas  Float  Whitton  No.  2, 
[1896]  P.  42,  8  Aspin.  110,  65  L.  J.  Adm. 
17,  73  L.  T.  Rep.  N.  S.  698,  44  Wkly.  Rep. 
263  laffirmed  in  [1897]  A.  C.  337,  66  L.  J. 
Adm.  99,  76  L.  T.  Rep.  N.  S.  663].  In 
Gardner  v.  Ninety-Nine  Gold  Coins,  111  Fed. 
552,  salvage  was  allowed  on  gold  coins  taken 
from  a  body  found  afloat  upon  the  ocean  and 
■supposed  to  have  been  a,  passenger  from  the 
wreck  of  the  Bourgogne.  See  also,  generally, 
Salvage. 

42.  U.  S.  Rev.  St.  §  3  [U.  S.  Comp.  St. 
(1901)  p.  4].  See  also  Horn  v.  The  Trial, 
22  Wis.  529. 

A  traveling  derrick  essential  to  the  use  of 
a  wrecking  scow  is  a  part  of  it.  The  Buffalo, 
148  Fed.  331. 

A  wrecking  outfit  leased  for  a  special  pur- 
pose is  not  so  far  a  part  of  a  ship  as  to  be 
subject  to  a  lien,  although  tightly  fastened 
to  the  ship.  The  Mildred,  43  Fed.  393  \_d%s- 
tinguishing  The  Edwin  Post,  11  Fed.  602]. 

But  the  diving  bell,  pump,  and  other  appa- 
ratus necessary  for  pearl  fishing  is  so  far  a 
part  of  a  vessel  as  to  be  subject  to  liens 
upon  her.  The  Witch  Queen,  30  Fed.  Cas. 
No.  17,916,  3  Sawy.  201. 

What  constitutes  appurtenances  see  also 
Learned  v.  Brown,  94  Fed.  876,  36  C.  C.  A. 
524;  Amis  v.  The  Louisa,  9  Mo.  629. 

A  theater  erected  on  the  deck  of  a  steamer 
to  be  transported  from  place  to  place  for  ex- 
hibition is  part  of  the  steamer.  The  Steam- 
boat Virginia,  1  Edm.  Sel.  Cas.  (N.  Y.)  98. 

43.  The  Progresso,  46  Fed.  292. 

In  Michigan,  however,  it  is  held  that  they 
do  not  come  under  the  water-craft  law  of 
that  state.    Baker  v.  Casey,  19  IVIich.  220. 

44.  The  Ella  B.,  24  Fed.  508 ;  The  Pioneer, 
21  Fed.  426. 

Under  the  Pennsylvania  statute  it  has  been 
held  that  the  vessel  must  be  of  a  permanent 
character,  and  not  merely  temporary.  Par- 
kinson V.  IVIanny,  2  Grant  (Pa.)  521. 

45.  The  New  York,  93  Fed.  495 ;  Mosser  v. 
The  City  of  Pittsburgh,  45  Fed.  699;  IMiller 
V.  Dredges  [cited  in  Seabrook  v.  Raft  of  Rail- 
road Cross-Ties,  40  Fed.  596]  ;  Disbrow  v. 
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The  Walsh  Bros.,  36  Fed.  607;  The  D.  C. 
Salisbury,  7  Fed.  Cas.  No.  3,694,  Olcott  71; 
Haslett  V.  The  Enterprise,  11  Fed.  Cas.  No. 
6,197;  The  Union  Express,  24  Fed.  Cas.  No. 
14,363,  Brown  Adm.  516;  The  Resort  f. 
Brooke,  10  Mo.  531 ;  The  Mac,  7  P.  D.  126,  4 
Aspin.  555,  51  L.  J.  Adm.  81,  46  L.  T.  Rep. 
N.  S.  907.  In  Everard  v.  Kendall,  L.  R.  5 
C.  P.  428,  39  L.  J.  C.  P.  234,  22  L.  T.  Rep. 
N.  S.  408,  18  Wkly.  Rep.  892,  jurisdiction 
was  denied  in  the  case  of  a  collision  between 
two  dumb  barges.  But  the  case  turned  on 
the  language  of  the  English  Admiralty  Act 
of  1861,  which  defined  ''ship"  as  "any  de- 
scription of  vessel  used  in  navigation  not 
propelled  by  oars."  These  barges  were  so  pro- 
pelled. In  Nease's  Appeal,  3  Grant  (Pa.) 
110,  the  Pennsylvania  act  relating  to  mari- 
time liens  was  construed  as  inapplicable  to 
barges.  In  Leddo  v.  Hughes,  15  111.  41,  flat- 
boats  were  held  excluded  from  the  class  of 
vessels  against  Avhich  maritime  liens  could 
be  asserted.  In  Jones  v.  Coal  Barges,  13 
Fed.  Cas.  No.  7,458,  3  Wall.  Jr.  53,  open 
flat-boats  or  barges  used  to  transport  coal 
down  a  river  and  then  broken  up  were  held 
beyond  admiralty  jurisdiction,  apparently  on 
account  of  their  temporary  character,  and 
small  value.  In  Wood  v.  Two  Barges,  46 
Fed.  204,  open  coal  barges  were  held  not  to 
be  ships.  But  in  view  of  the  decisions  first 
above  quoted,  and  also  those  to  be  quoted  in 
relation  to  craft  similar  to  barges,  the  pre- 
ponderance of  authority  is  decisive  in  favor 
of  the  jurisdiction. 

46.  Lawrence  v.  Flatboat,  84  Fed.  200  [af- 
firmed in  86  Fed.  907]  ;  The  International, 
83  Fed.  840  [distinguishing  U.  S.  v.  Dunbar, 
67  Fed.  783,  14  C.  C.  A.  639]  ;  The  Starbuck, 
61  Fed.  502;  The  Wilmington,  48  Fed.  566; 
The  Alabama,  19  Fed.  544  [affirmed  in  22 
Fed.  449];  Endner  v.  Greco,  3  Fed.  411; 
The  Florence,  9  Fed.  Cas.  No.  4,880,  2  Flipp. 
56;  The  General  Cass,  10  Fed.  Cas.  No. 
5,307,  Brown  Adm.  334;  Maltby  v.  Steam 
Derrick  Boat,  16  Fed.  Cas.  No.  9,000,  3 
Hughes  477.  The  Pile  Driver  E.  O.  A.,  69 
Fed.  1005,  is  contrary  to  the  great  weight 
of  recent  authority. 

But  there  are  two  old  decisions  in  New 
York  and  Wisconsin  holding  the  contrary  un- 
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d.  Canal-Boats.    These  clearly  come  within  the  jurisdiction.^''' 

e.  Dredges.  There  are  many  cases  holding  dredges  to  be  a  kind  of  a  ship  or 
vessel.  They  are  capable  of  navigation  and  are  merely  large,  flat-bottom  boats 
carrying  the  heavy  machinery  used  in  cleaning  out  navigable  channels.'*^  But  the 
better  authority  is  that  a  dredge  and  her  attendant  scows  are  each  separate 
vessels,  and  that  a  maritime  claimant  cannot  assert  a  lien  against  them  all  as  a 
unit.^^ 

f.  Floating  Elevators.  When  not  permanently  moored,  but  capable  of  navi- 
gabihty  from  place  to  place,  altliough  used  only  in  one  harbor,  these  structures 
are  ships  or  vessels.^ 

g.  Ferry-Boats.  These  are  within  the  jurisdiction,  no  matter  how  small,  nor 
whether  used  entirely  within  a  state,  if  used  on  navigable  waters.^^ 

h.  Light-Boats.  These  are  within  the  jurisdiction,  although  used  merely  as 
floating  lights.^2 

i.  Rafts.  There  is  great  conflict  whether  a  raft  is  such  a  craft  as  to  be  subject 
to  a  maritime  lien.^^    The  early  cases  holding  them  liable  to  such  a  lien  on  the 


der  statutes  authorizing  proceedings  against 
vessels.  The  Farmers'  Delight  v.  Lawrence, 
5  Wend.  (N.  Y.)  564;  A  Dark  Colored  Newly 
Decked  Scow  Boat  r.  Lynn,  1  Pinn.  (Wis.) 
239 

47.  The  Robert  W.  Parsons,  191  U.  S.  17, 
24  S.  Ct.  8,  48  L.  ed.  73 ;  The  E.  M.  McChes- 
ney,  8  Fed,  Cas.  No.  4,463,  8  Ben.  150  {af- 
firmed in  8  Fed.  Cas.  No.  4,464,  15  Blatclif. 
183]  ;  The  Kate  Tremaine,  14  Fed.  Cas. 
No.  7,622,  5  Ben.  60;  W'inslow  v.  A  Floating 
Steam  Pump,  30  Fed.  Cas.  No.  17,880  (where 
the  pump  was  rigged  upon  a  canal-boat  and 
used  for  pumping  out  a  dry-dock)  ;  King  v. 
Greenway,  71  N.  Y.  413  {distinguishing 
Many  v.  Noyes,  5  Hill  (N.  Y.)  34];  Hippie 
f.  The  Fashion,  3  Grant  (Pa.)  40. 

48.  The  Reed  Bros.  Dredge  No.  1,  135  Fed. 
867;  McMaster  v.  One  Dredge,  95  Fed.  832; 
Steam  Dredge  No.  1,  87  Fed.  760;  McRae  v. 
Bowers  Dredging  Co.,  86  Fed.  344;  Saylor  v. 
Taylor,  77  Fed.  476,  23  C.  C.  A.  343;  The 
Atlantic,  53  Fed.  607;  The  Endless  Chain 
Dredge,  40  Fed.  253;  The  Pioneer,  30  Fed. 
206;  The  Alabama,  19  Fed.  544  [affirmed  in 
22  Fed.  449]  ;  The  Mac,  7  P.  D.  126,  4  Aspin. 
555.  51  L.  J.  Adm.  81,  46  L.  T.  Rep.  N.  S. 
907.  In  Fredericks  v.  Reese,  135  Fed.  730, 
68  C.  C.  A.  368,  turning  on  the  language  of 
the  act,  dredges  were  held  not  to  be  included 
in  the  Pennsylvania  Lien  Law  of  1858.  In 
In  re  Hydraulic  Steam  Dredge  No.  1,  80 
Fed.  545,^25  C.  C.  A.  628,  it  was  decided  that 
a  dredge  which  worked  on  the  suction  prin- 
ciple and  deposited  the  mud  on  shore  by 
lines  of  pipe  not  for  the  purpose  of  improv- 
ing navigation,  but  in  order  to  build  a  rail- 
road embankment,  was  not  subject  to  a  mari- 
time lien  for  supplies  furnished. 

But  the  test  is  navigability  of  the  vessel 
from  place  to  place,  and  the  purpose  of  the 
work  done  is  immaterial.  If  the  vessel  was 
a  floating  structure  not  permanently  moored 
to  the  shore  it  is  within  the  jurisdiction,  re- 
gardless of  the  motive  of  its  work.  See  cases 
cited  supra,  this  note. 

The  Illinois  and  Michigan  courts,  however, 
have  held  such  structures  not  to  be  vessels 
within  the  meaning  of  their  lien  and  attach- 


ment laws.  Knisely  v.  Parker,  34  111.  481 ; 
Bartlett  v.  Steam  Dredge  No.  14,  107  Mich. 
74,  64  N.  W.  951,  61  Am.  St.  Rep.  314. 

49.  The  Newport,  114  Fed.  713,  52  C.  C.  A. 
415;  The  Knickerbocker,  83  Fed.  843;  Munn 
V.  The  Columbus,  65  Fed.  430  {affirmed  in 
67  Fed.  553,  14  C.  C.  A.  522]. 

In  the  cases  sustaining  a  single  libel,  the 
point  was  either  not  raised  or  obscured  by 
other  more  vital  questions.  The  Starbuck,  61 
Fed.  502 ;  The  Alabama,  19  Fed.  544  {affirmed 
in  22  Fed.  449]. 

50.  The  Hezekiah  Baldwin,  12  Fed.  Cas. 
No.  6,449,  8  Ben.  556. 

51.  The  St.  Louis,  48  Fed.  312;  U.  S.  v. 
Burlington,  etc.,  Ferry  Co.,  21  Fed.  331;  The 
F.  B.  Nimick,  2  Fed.  86;  The  Cheeseman  v. 
Two  Ferryboats,  5  Fed.  Cas.  No.  2,633,  2  Bond 
363 ;  The  Gate  City,  10  Fed.  Cas.  No.  5,267 ;  5 
Biss.  200;  The  Joseph  E.  Coffee,  13  Fed.  Cas. 
No.  7,536,  Olcott  401.  Notwithstanding  an  old 
decision  on  the  New  York  statute  then  in 
force  in  relation  to  arrest  of  vessels  (Birbeck 
V.  Hoboken  House  Ferry-Boats,  17  Johns. 
(N.  Y, )  54)  the  later  authority  includes 
ferry-boats  as  vessels  (Phoenix  Iron  Co.  r. 
The  Hopatcong,  127  N.  Y.  206,  27  N.  E. 
841).  In  two  old  cases  ferry-boats  plying 
across  rivers,  although  between  different 
states,  were  held  to  be  without  the  juris- 
diction, apparently  on  the  ground  that  the 
business  in  which  they  were  engaged  was 
too  trifling  to  be  considered  trade  or  com- 
merce. Harris  v.  Nugent,  11  Fed.  Cas.  No. 
6,126,  3  Cranch  C.  C.  649;  Thackery  v.  The 
Farmer  of  Salem,  23  Fed.  Cas.  No.  13,852, 
Gilp.  524. 

But  the  real  test  is  navigability. —  The 

supreme  court  has  uniformly  held  that  the 
admiralty  jurisdiction  is  independent  of  the 
commerce  clause  of  the  constitution.  The 
Genesee  Chief  v.  Fitzhugh,  12  How.  (U.  S.) 
443,  13  L.  ed.  1058;  Ex  p.  Garnett,  141  U.  S. 
1,  11  S.  Ct.  840,  35  L.  ed.  631. 

52.  Briggs  v.  A  Light  Boat,  7  Allen  (Mass.) 
287. 

53.  Subject  to  lien.— Muntz  r.  A  Raft  of 
Timber,  15  Fed.  555,  4  Woods  197;  Fifty 
Tliousand  Feet  of  Timber,  9  Fed.  Cas.  No. 
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ground  that  any  property  on  navigable  waters  is  so  liable,  whether  it  is  a  ship  or 
connected  with  a  ship  or  not,  must  be  considered  as  overruled,  so  far  as  their 
reasoning  goes  by  the  case  of  Cope  v.  Yallette  Dry  Dock  Co.^'^  This  case,  however, 
mentions  I'af ts,  but  forbears  any  expression  of  opinion  on  the  subject.  Since  its 
decision,  a  number  of  cases  in  the  lower  courts  has  held  them  to  be  in  a  sense  a 
kind  of  ship  or  vessel  and  as  such  liable  to  a  maritime  lien.^^ 

2.  As  Affected  by  Permanency  of  Attachment  to  Shore  —  a.  In  General.  A 
structure,  although  floating,  is  not  a  ship  or  vessel  if  permanently  fixed  to  the 
shore ;  for  in  such  case  it  lacks  the  attribute  of  navigability.^^ 

b.  Dry-Docks.    Hence  a  floating  dry-dock  so  attached  is  not  a  ship  or  vessel." 

e.  Bridges,    These  are  clearly  without  the  jurisdiction.^^ 

d.  Dismantled  Vessels.  If  still  capable  of  locomotion  from  place  to  place, 
and  retaining  its  unity  as  a  single  structure,  the  craft  remains  a  vessel,  although 
no  longer  used  in  commerce.^^ 


4,783,  2  Lowell  64;   A  Raft  of  Spars,  20 
Ted.  Cas.  No.  11,529,  Abb.  Adm.  485. 

Not  liable  to  a  maritime  lien. —  Gastrel  v. 
Cypress  Raft,  10  Fed.  Cas.  No.  5,266,  2 
Woods  213;  A  Raft  of  Cypress  Logs,  20  Fed. 
Cas.  No.  11,527,  1  Flipp.  543,  14  Alb.  L.  J. 
319;  Tome  v.  Cribs  of  Lumber,  24  Fed.  Cas. 
No.  14,083,  Taney  533;   The  W.  H.  Clark,  ' 

29  Fed.  Cas.  No.  17,482,  5  Biss.  295. 

54.  Cope  V.  Vallette  Dry-Dock   Co.,  119 
U.  S.  625,  7  S.  Ct.  336,  30  L.  ed.  501. 

55.  Whitmire  v.  Hudson,  88  Fed.  991,  31 
C.  C.  A.  596;  Whitmore  f.  Cobb,  88  Fed. 
91,  31  C.  C.  A.  395;  Bywater  v.  A  Raft  of 
Piles,  42  Fed.  917;  Seabrook  v.  A  Raft  of 
Railroad  Cross-Ties,  40  Fed.  596.  In  The 
Gas  Float  Whitton  No.  2,  [1897]  A.  C.  337, 
66  L.  J.  Adm.  99,  76  L.  T.  Rep.  N.  S.  663, 
Lord  Herschell  intimates  that  jurisdiction 
over  a  raft  might  be  sustained  if  in  tow, 
on  the  ground  that  it  was  a  subject  of 
transportation  like  the  cargo  of  a  ship;  in 
other  words  not  on  the  ground  that  it  was 
itself  a  ship  but  rather  that  it  was  the 
object  of  a  ship's  efforts. 

56.  See  infra,  IV,  B,  2,  b-d. 

57.  Cope  V.  Vallette  Dry-Dock  Co.,  119 
U.  S.  625,  7  S.  Ct.  33Q,  30  L.  ed.  501;  The 
Warfield,  120  Fed.  847;  Snyder  v.  A.  Float- 
ing Dry-Dock,  22  Fed.  685;  Salvor  Wreck- 
ing Co.  V.  Sectional  Dock  Co.,  21  Fed.  Cas. 
No.  12,273.  Under  the  principle  of  these 
cases  any  floating  structure  permanently 
moored  to  the  shore  would  be  excluded  from 
the  jurisdiction.  Ruddiman  v.  A  Scow  Plat- 
form, 38  Fed.  158.  But  they  would  be  within 
the  jurisdiction  if  merely  temporarily  moored 
and  movable.  The  Public  Bath  No.  13,  61 
Fed.  692.  See  also  Olmsted  v.  McNall,  7 
Blackf.  (Ind. )  387,  a  floating  warehouse. 

The  case  of  Woodruff  v.  One  Covered  Scow, 

30  Fed.  269,  decided  that  a  floating  boat- 
house  permanently  fastened  to  a  wharf  as 
a  float  to  serve  as  a  landing  from  small 
boats  was  within  the  jurisdiction.  It  can- 
not be  satisfactorily  reconciled  with  Cope 
V.  Vallette  Dry-Dock  Co.,  119  U.  S.  625,  7 
S.  Ct.  336,  30  L.  ed.  501.  This  case  was 
probably  unknown  to  the  district  judge,  as 
it  had  been  decided  only  a  month  prior  to 
the  delivery  of  his  opinion. 
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58.  Galena,  etc.,  Packet  Co.  v.  Rock  Island 
Bridge,  6  Wall.  (U.  S.)  213,  18  L.  ed.  753. 

59.  The  W.  F.  Brown,  46  Fed.  290  (an  old 
steamer  used  to  propel  a  floating  theater. 
For  a  similar  case  under  the  New  York 
statute  see  Franklin  v.  Pendleton,  3  Sandf. 
(N.  Y.)  572)  ;  Mosser  v.  The  City  of  Pitts- 
burg, 45  Fed.  699  (a  dismantled  steamer 
used  as  an  excursion  barge)  ;  The  Old 
Natchez,  9  Fed.  476  (a  dismantled  steamer 
being  made  ready  for  use  as  a  wharf-boat). 

In  The  Hendrick  Hudson,  11  Fed.  Cas.  No. 
6,355,  3  Ben.  419,  a  dismantled  steamer  had 
been  used  as  a  hotel,  although  resting  on  the 
bottom  of  the  river.  It  was  partly  pumped 
out  and  while  being  towed  to  another  place 
grounded  and  became  immovable.  Parties 
who  partly  pumped  it  out  and  then  moved  it 
to  a  place  where  it  was  again  allowed  to  rest 
on  the  bottom  for  further  use  as  a  hotel 
libeled  it  for  the  service.  The  court  decided 
that  it  was  not  engaged  in  commerce  and  navi- 
gation, and  therefore  was  not  a  marine  struc- 
ture. The  case  can  only  be  sustained  on  the 
theory  that  this  short  movement  was  not 
navigation.  The  fact  that  it  was  not  engaged 
in  commerce  is  immaterial,  navigability  being 
the  test.    See  supra,  notes  48,  51. 

In  order  to  be  included,  however,  the 
structure  must  either  have  been  so  far  com- 
pleted as  to  have  assumed  the  form  of  a 
ship,  or  must  have  retained  its  character  as 
such.  Hence  a  hull  is  not  a  ship.  Northup 
V.  The  Pilot,  6  Oreg.  297.  And  the  broken- 
up  portions  of  a  ship  lose  their  distinctive 
character.  Srodes  v.  The  Collier,  22  Fed, 
Cas.  No.  13,272. 

In  England  the  leading  case  of  The  Gas 
Float  Whitton  No.  2,  [1896]  P.  42,  8  Aspin. 
110,  65  L.  J.  Adm.  17,  73  L.  T.  Rep.  N.  S. 
698,  44  Wkly.  Rep.  263  [affirmed  in  [1897] 
A.  C.  337,  66  L.  J.  Adm.  99,  76  L.  T.  Rep. 
N.  S.  663],  held  that  a  floating  buoy  Avas 
not  such  a  structure  as  could  be  considered 
a  ship  or  subject  to  a  maritime  lien.  But 
the  English  court  had  also  decided  that 
Cleopatra's  Needle  while  being  towed  to 
England  in  a  box  constructed  for  the  purpose 
was  such  a  ship  or  vessel  as  could  be  the 
subject  of  a  claim  for  salvage.  The  Cleo- 
patra, 3  P.  D.  145,  47  L.  J.  Adm.  72. 
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V.  RIGHT  TO  LIEN  AS  AFFECTED  BY  VARIOUS  RELATIONS  TO  VESSEL. 

A.  PaPt-Owner —  l.  For  Advances  as  Such.  A  part-owner  has  no  maritime 
lien  against  his  other  part-owners  for  payments  on  account  of  the  vessel  beyond 
his  proportionate  share,  as  such  are  mere  matters  of  account.^^ 

2.  For  Causes  of  Action  Not  Arising  From  Relation  of  Part-Owner.  Under  the 
admiralty  doctrine  which  views  the  ship  as  itself  an  offending  or  contracting 
thing/^  there  is  no  reason  why  a  part-owner  should  not  be  allowed  a  maritime  lien 
for  claims  not  arising  out  of  his  relation  of  part-owner,  provided  he  is  subordi- 
nated in  rank  to  those  claims  on  which  he  would  be  personally  responsible.  But 
the  authorities  are  in  confiict.^^  But  the  fact  that  the  claimant's  name  appears  as 
owner  in  a  bill  of  sale  of  the  vessel  does  not  defeat  his  lien.  He  can  show  that  it 
was  intended  as  collateral  security  for  a  debt,  and  that  he  is  not  the  actual  owner.^^ 

B.  Ship's  Husband.  This  is  but  another  name  for  the  general  agent  of  a 
^hip,  although  if  the  general  agent  is  a  part-owner,  he  is  also  called  the  managing 
owner.^^  He  cannot  claim  a  maritime  lien  for  advances,  as  it  is  a  mere  matter  of 
accounts.^^    But  where  he  is  mortgagee  and  acts  as  ship's  husband  merely  for  the 


60.  The  Orleans  v.  Phoibus,  11  Pet.  (U.S.) 
175,  9  L.  ed.  G77;  The  Daniel  Kaine,  35  Fed. 
785;  The  Larch,  14  Fed.  Cas.  No.  8,085,  2 
Curt.  427.  Compare  Merrill  v.  Bartlett,  6 
Pick.  (Mass.)  46;  McDonald  r.  Black,  20 
Ohio  185,  55  Am.  Dec.  448. 

61.  See  supra,  II,  C. 

62.  In  Pettit  v.  The  Chas.  Hemje,  19 
Fed.  Cas.  No.  11,047a,  5  Hughes  359,  Judge 
Hughes  sustained  a  libel  by  a  part-owner 
for  repairs  done  at  his  machine  shop,  hold- 
ing it  subordinate  to  any  other  maritime 
claims  against  the  ship  but  good  against 
a  mortgage  on  the  interest  of  the  other  part- 
owner.  In  Langstaff  v.  Rock,  13  Mo.  579, 
it  was  also  ruled  that  a  part-owner  could 
claim  a  lien.  See  also  Learned  v.  Brown,  94 
Fed.  87G,  3G  C.  C.  A.  524.  In  The  West 
Friesland,  Swab.  454,  455,  Dr.  Lughington 
held  that  a  part-owner  who  furnished  coals 
to  his  vessel  could  proceed  against  her,  say- 
ing: "At  Common  Law  partner  cannot  sue 
partner,  but  that  is  a  rule  that  does  not 
obtain  in  this  Court ;  and  here  the  property  is 
sued  and  not  the  copartner."  In  The  Feronia, 
L.  R.  2  A.  &  E.  65,  37  L.  J.  Adm.  60,  17 
L.  T.  Rep.  N.  S.  619,  16  Wkly.  Rep.  585, 
Sir  Robert  Phillimore  decided  that  the  right 
of  a  master  to  libel  for  wages  under  the 
act  of  24  Victoria  was  not  affected  by  the 
fact  that  he  was  part-owner.  This  ruling 
was  followed  by  Sir  William  Young  in  The 
Aura,  Young  Adm.  (Nova  Scotia)  54.  The 
West  Friesland  case,  supra,  was  subsequently 
reversed  on  the  facts.  Van  Hasselt  V.  Sack, 
2  L.  T.  Rep.  N.  S.  613,  13  Moore  P.  C. 
185,  8  Wklv.  Rep.  423,  15  Eng.  Reprint  70. 
In  Foster  v.  The  Pilot  No.  2,  9  Fed.  Cas. 
No.  4,980,  Newb.  Adm.  215,  a  libel  by  seamen 
who  were  part-owners  was  sustained  against 
a  vessel  in  the  hands  of  a  purchaser  who  had 
acquired  her  at  a  sheriff's  sale  held  to 
satisfy  debts  for  which  they  as  part-owners 
were  liable.  The  decision  was  reversed  by 
Justice  Grier  in  Gallatin  v.  The  Pilot,  9 
Fed.  Cas.  No.  5,199,  2  Wall.  Jr.  592,  on  the 
ground  that  they  could  not  claim  against 


the  purchaser  under  such  circumstances.  In 
The  H.  C.  Grady,  87  Fed.  232,  it  was  held 
that  a  party  acting  as  purser,  who  was 
interested  in  a  proposed  purchase  of  the 
steamer  and  employed  by  the  proposed  pur- 
chasers, could  not  set  up  a  claim  for  wages 
against  the  claim  of  the  vendors  for  unpaid 
purchase-money.  In  The  Benton,  3  Fed.  Cas. 
No.  1,334,  Judge  Brown  ruled  that  a  part- 
owner  could  not  libel  his  own  boat,  discuss- 
ing the  question  on  the  assumption  that  it 
was  an  attempt  to  settle  accounts  between 
part-owners,  as  to  which  the  lack  of  juris- 
diction is  clear.  But  why  should  not  a  part- 
owner  assert  a  lien  against  the  ship  for  a 
cause  of  action  entirely  disconnected  with 
his  relation  as  part-owner  (as  for  supplies 
furnished  by  him  as  a  merchant,  or  for  dam- 
ages caused  by  collision),  provided  only  he 
does  not  conflict  with  creditors  not  part- 
owners?  Such  cause  of  action  would  not 
necessarily  involve  any  settlement  of  ac- 
counts. See  also  The  Queen  of  St.  Johns,  31 
Fed.  24;  The  Jennie  B.  Gilkey,  20  Fed.  161; 
Petrie  v.  The  Coal  Bluff  No.  2,  3  Fed.  531; 
Dowling  V.  The  Reliance,  7  Fed.  Cas.  No. 
4,042,  1  Woods  284;  The  St.  Joseph,  21  Fed. 
Cas.  No.  12,229,  Brown  Adm.  202;  Atkins  v. 
Stanton,  6  Bosw.  (N.  Y.)  648;  The  New 
York  Sensation,  15  N.  Y.  Suppl.  950;  Treat 
V.  The  Etna,  16  Ohio  276. 

63.  The  Ellen  Holgate,  30  Fed.  125;  The 
Union  Express,  24  Fed.  Cas.  No.  14,364, 
Brown  Adm,  537 ;  Russell  v.  Marshall,  2 
Nova  Scotia  330. 

64.  Managing  owner  defined  see  ante,  p. 
124. 

65.  The  Daniel  Kaine,  35  Fed.  785;  The 
Raleigh,  32  Fed.  633  [affir^ned  in  37  Fed. 
125]  ;  The  Esteban  de  Antunano,  31  Fed. 
920;  White  v.  $292,300,  19  Fed.  848;  The 
Larch,  14  Fed.  Cas.  No.  8,085,  2  Curt.  427; 
Hopkins  v.  Forsyth,  14  Pa.  St.  34,  53  Am. 
Dec.  513.  The  case  of  Stewart  v.  Rogers,  19 
Md.  98,  holding  the  contrary,  is  opposed  to 
the  great  weiglit  of  authority.  See  34  Cent. 
Dig.  tit.  "  Maritime  Liens,"  '§  10. 
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purpose  of  better  securing  himself,  lie  may  be  allowed  a  maritime  lien  for  such 
advances  as  pay  off  claims  that  if  asserted  would  constitute  maritime  liens  upon 
the  vessel.^^  But  it  is  often  a  question  of  fact  wliether  advances  by  a  ship's  agent 
for  the  purpose  of  paying  off  maritime  claims  were  made  on  the  credit  of  the 
vessel.  If  agents  make  such  advances  on  her  credit  and  it  was  mutually  so 
understood,  they  would  have  a  maritime  lien.^^ 

C.  Ship  Broker.  Parties  engaged  in  securing  freights  or  crews  for  a  ship  or 
business  of  any  sort  are  not  entitled  to  a  maritime  lien,  as  such  services  are  only 
remotely  or  indirectly  connected  with  navigation  or  commerce  and  savor  too 
much  of  land  services.^^ 

D.  Shipmaster.  Independent  of  statute  the  master  cannot  claim  a  maritime 
lien,  either  for  his  wages  or  disbursements,  the  reason  being  his  contidential  rela- 
tion to  the  ship.^^  Whether  a  state  statute  can  give  such  a  lien  on  domestic  ves- 
sels is  not  settled,  but  the  weight  of  judicial  expressions  if  not  of  absolute  decision 
is  that  it  may.''^ 

E.  Ship's  Consignee  or  Ag'ent.  There  is  no  reason  why  a  consignee  should 
not  have  a  lien  for  agency  services  or  advances,  and  the  cases  so  hold.'^^ 

F.  Charterer.  When  the  charter-party  gives  the  charterer  the  right  to  make 
advances  or  furnish  supplies  on  the  order  of  the  master  and  the  credit  of  the 
vessel,  a  maritime  lien  will  arise  tlierefor.'^^ 

VL  CHARACTER  OF  CLAIMS  GIVING  RISE  TO  LlEN. 

A.  In  General.  It  follows  from  the  definition  given  at  the  outset '^^  that  any 
service  rendered  to  the  vessel  of  a  nature  to  facilitate  its  use  as  an  instrument  of 
navigation,  or  any  injury  caused  by  the  vessel  on  navigable  waters,  impresses 
upon  it  a  maritime  lien.'^^  As  common  instances,  liens  for  seamen's  wages,  sal- 
vage, towage,  bottomry,  collision,  and  personal  injuries  might  be  mentioned."^^ 
So  too  labor  performed  in  getting  a  vessel  afloat  after  she  has  grounded."^^ 


66.  The  J.  C,  Williams,  15  Fed.  558. 

67.  The  St.  John,  74  Fed.  842,  21  C.  C.  A. 
141;  The  Advance,  63  Fed.  142;  The  Raleigh, 
32  Fed.  633  [affirmed  in  37  Fed.  125]. 

68.  The  Retriever,  93  Fed.  480  (services 
in  procuring  a  crew)  ;  Black  Diamond  Coal 
Min.  Co.  V.  The  H.  C.  Grady,  87  Fed.  232 
(traveling  agent's  services  in  soliciting  trade) ; 
Graunian  v.  The  Humboldt,  86  Fed.  351  (serv- 
ices in  securing  business)  ;  The  Crystal 
Stream,  25  Fed.  575  (same)  ;  The  Thames, 
10  Fed.  848  (commissions  on  charter-party)  ; 
The  Joseph  Cunard,  13  Fed.  Cas.  No.  7,535, 
Olcott  120;  Scott  v.  The  Morning  Glory,  21 
Fed.  Cas.  No.  12,542.  See  34  Cent.  Dig.  tit. 
"  Maritime  Liens,"  §  10.  Contra,  The  Gus- 
tavia,  11  Fed.  Cas.  No.  5,876,  Blatchf.  &  H.  189. 

69.  The  Orleans  v.  Phoebus,  11  Pet.  (U.  S.) 
175,  9  L.  ed.  677;  Bruce  v.  Murray,  123  Fed. 
366,  59  C.  C.  A.  494;  The  Nebraska,  75  Fed. 
598,  21  C.  C.  A.  448;  Tlie  Grand  Turk,  10 
Fed.  Cas.  No.  5,683,  1  Paine  73;  The  Larch, 
14  Fed.  Cas.  No.  8,085,  2  Curt.  427;  The 
Raleigh,  20  Fed.  Cas.  No.  11,539,  2  Hughes 
44.  See  34  Cent.  Dig.  tit.  "  Maritime  Liens," 
§  10.  Contra,  Ex  p.  Clark,  5  Fed.  Cas.  No. 
2,796,  1  Sprague  69;  Gardner  v.  The  New 
Jersey,  9  Fed.  Cas.  No.  5,233,  1  Pet.  Adm. 
223. 

70.  Norton  v.  Switzer,  93  U.  S.  355,  23 
L.  ed.  903;  Whitney  v.  The  Mary  Gratwick, 
29  Fed.  Cas.  No.  17,591,  2  Sawy.  342.  See 
in  general  The  Julia,  57  Fed.  233;  The  City 

[V,  B] 


of  Norwalk,  55  Fed.  98 ;  The  Louis  Olsen,  52 
Fed.  652  [reversed  on  other  grounds  in  57 
Fed.  845,  6  C.  C.  A.  608]. 

The  English  statutes  now  give  a  master  a 
right  to  proceed  in  rem,  both  for  wages  and 
disbursements.  The  Tagus,  [1903]  P.  44,  9 
Aspin.  371,  72  L.  J.  P.  D.  &  Adm.  4,  87 
L.  T.  Rep.  N.  S.  598;  24  Vict.  c.  10,  §  10; 
52  &  53  Vict.  c.  46. 

71.  The  Dora,  34  Fed.  343;  The  Eliza 
Jane,  8  Fed.  Cas.  No.  4,363,  1  Sprague  152. 

72.  The  Robilant,  42  Fed.  162. 

73.  See  supra,  I. 

74.  The  John  G.  Stevens,  170  U.  S.  113, 
18  S.  Ct.  544,  42  L.  ed.  969;  The  China  v. 
Walsh,  7  Wall.  (U.  S.)  53,  19  L.  ed.  67; 
The  Harriet,  11  Fed.  Cas.  No.  6,097,  Olcott 
229;  Harmer  v.  Bell,  7  Moore  P.  C.  267, 
13  Eng.  Reprint  884. 

See  34  Cent.  Dig.  tit.  "  Maritime  Liens,'* 
§§  13,  31. 

75.  See  supra,  III;  and,  generally,  Colli- 
sion; Salvage;  Seaman;  Suipping;  Towage. 

76.  The  Murphy  Tugs,  28  Fed.  429;  The 
H.  C.  Yeager,  1  Fed.  285 ;  Murphy  v.  Roberts, 
30  Ala.  232.  When  a  materialman  who  has 
a  contract  to  furnish  a  chain  cable  to  a  ves- 
sel lends  the  ship  an  old  one  till  a  new  one 
can  be  procured,  on  an  agreement  that  the 
old  one  shall  then  be  returned,  and  the  ship 
sails  away  with  both,  he  can  hold  her  for  the 
value  of  iDoth.  Sarchet  v.  The  General  Isaac 
Davis,  21  Fed.  Cas.  No.  12,357,  Crabbe  185» 
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B.  Liens  of  Matepialmen  —  1 .  Materialman  Defined.  A  materialman  is  one 
whose  trade  it  is  to  repair  or  equip  ships  or  furnish  them  with  tacl^le  and  neces- 
sary provisions.'^ 

2.  Classes  of  Such  Liens  —  a.  In  General.  As  the  rules  governing  the  liens 
of  materialmen  are  very  different  from  those  relating  to  other  maritime  liens, 
special  caution  is  necessary  to  distinguish  exactly  what  character  of  maritime 
service  is  included  in  this  class.  There  are  many  things  constituting  a  maritime 
service  to  a  ship  and  giving  rise  to  a  maritime  lien  upon  her  which  do  not  come 
under  this  category.  In  fact,  as  liens  of  materialmen  will  appear  in  the  succeed- 
ing discussion  to  be  subject  to  rigid  rules  as  to  whom  credit  was  given,  and  also 
in  many  respects  to  the  vagaries  of  local  state  legislation,  it  would  be  unfortunate 
to  include  anything  not  necessarily  falling  within  its  terms.*^^ 


Persons  digging  ice  and  snow  from  around 
a  vessel  on  the  beach  preparatory  to  launch- 
ing her  do  not  acquire  a  maritime  lien,  as 
such  work  is  on  shore  and  merely  prelim- 
inary to  the  real  maritime  service.  The 
Arthur  B.,  1  Alaska  353,  403 ;  Woollv  f.  The 
Peruvian,  30  Fed.  Cas.  No.  18,031,  3  Ware 
154. 

A  contract  to  float  a  vessel  which  had  been 
carried  far  up  on  the  beach  by  a  storm  gives 
a  maritime  lien,  and  is  really  a  salvage  serv- 
ice. Frame  v.  The  Ella,  48  Fed.  569,  5 
Hughes  125. 

Services  of  quarantine  commissioners  in 
caring  for  sick  seamen,  as  required  by  a  state 
quarantine  law,  are  maritime  in  their  nature. 
Piatt  V.  The  Georgia,  34  Fed.  79. 

Services  as  watchman  or  caretaker  to  a 
vessel  laid  up  or  out  of  commission  are  not 
maritime,  but  services  to  a  vessel  in  commis- 
sion and  merely  temporarily  in  port  are  mar- 
itime and  give  rise  to  a  maritime  lien.  Wil- 
liams V.  The  Sirius,  65  Fed.  226;  The  Segu- 
ranca,  58  Fed.  908;  Jepson  v.  The  America, 
56  Fed.  1021;  The  Erinagh,  7  Fed.  231;  The 
E.  A.  Barnard,  2  Fed.  712;  The  Champion, 
5  Fed.  Cas.  No.  2,584;  Gurnev  v.  Crockett, 
11  Fed.  Cas.  No.  5,874,  Abb.  Adm.  490;  The 
Harriet,  11  Fed.  Cas.  No.  6,097,  Olcott  229; 
The  Harvest,  11  Fed.  Cas.  No.  6,175,  Olcott 
271;  The  Island  City,  13  Fed.  Cas.  No.  7,109, 
1  Lowell  375;  The  John  T.  Moore,  13  Fed. 
Cas.  No.  7,430,  3  Woods  61;  McGinnis  r. 
The  Grand  Turk,  16  Fed.  Cas.  No.  8,800,  2 
Pittsb.  (Pa.)  326. 

Wharfage  is  governed  by  the  same  prin- 
ciple. Ex  p.  Easton,  95  U.  S.  68,  24  L.  ed. 
373;  The  C.  Vanderbilt,  86  Fed.  785;  Tlie 
Advance,  60  Fed.  766. 

Compressing  cotton,  although  increasing  the 
capacity  of  the  ship,  is  so  far  a  land  duty 
as  to  give  no  maritime  lien.  The  Paola  R., 
32  Fed.  174;  The  Joseph  Cunard,  13  Fed. 
Cas.  No.  7,535,  Olcott  120;  United  Hydraulic 
Cotton-Press  Co.  v.  The  Alexander  McNeil, 
24  Fed.  Cas.  No.  14,404. 

Cost  of  advertising  a  steamer's  excursions 
gives  no  lien.  Turner  r.  The  Havana,  54 
Fed.  201.  Compare  The  Monarch  v.  Potter, 
7  Ohio  St.  457,  holding  stationery,  bills  of 
fare,  bill-heads,  notices  to  consignees,  etc.,  for 
a  steamboat  line  to  be  supplies,  but  not  ad- 
vertisements in  the  newspapers. 

The  price  of  a  boat  hired  to  take  tempo- 
rarily the  place  of  a  disabled  boat  is  not 


so  far  connected  with  the  disabled  boat  as  to 
constitute  a  service  to  her,  or  give  rise  to 
a  maritime  lien.  New  York  Harbor  Tugboat 
Co.  V.  The  Wyoming,  18  Fed.  Cas.  No.  10,205. 

On  similar  reasoning,  a  master  of  a  ship 
who  hired  a  tug  (operating  the  tug  himself) 
to  handle  his  ship  under  an  agreement  to  re- 
turn the  tug  in  as  good  condition  as  when 
received,  and  who  injured  the  tug  while 
using  her,  was  held  to  have  created  no  mari- 
time lien  on  his  ship,  whatever  may  have 
been  the  rights  of  the  tug-owner  in  per- 
sonam. The  Ville  de  St.  Nazaire,  124  Fed, 
1008,  126  Fed.  448. 

State  statutes. —  Many  such  services  when 
maritime  by  nature  may  become  a  lien  by 
virtue  of  a  state  statute.  The  Energia,  124 
Fed.  842;  Eley  v.  The  Shrewsbury,  69  Fed. 
1017  (construing  the  Ohio  statute)  ;  The 
Kentucky  v.  Brooks,  1  Greene  (Iowa)  398 
(liable  under  the  statute  for  the  hire  of  a 
barge)  ;  Gleim  v.  The  Belmont,  11  Mo.  112. 

77.  The  Neptune,  3  Hagg.  Adm.  129,  142, 
the  definition  of  Sir  Leoline  Jenkins.  See 
also  supra,  III,  B,  2,  f. 

In  California  the  earlier  act  was  held  not 
to  give  a  lien  to  a  domestic  creditor  on  a 
domestic  vessel  for  materials  and  supplies. 
Price  V.  Frankel,  1  Wash.  Terr.  33.  The 
present  California  statute  would  not  bear 
this  construction. 

In  Louisiana,  Code  Pr.  (  1857)  §  285,  and 
Code  Pr.  (1870)  §  289,  "provisions"  are  not 
considered  to  be  included  in  the  term  "  ma- 
terials." Request  v.  The  B.  E.  Clarke,  12 
La.  Ann.  300. 

Under  the  Maine  statute  in  force  in  1839, 
materials  include  only  those  articles  which 
become  part  of  the  vessel,  and  no  lien  is 
given  for  charges  on  account  of  tools  used 
by  the  workmen.  But  merchants  and  other 
persons  furnishing  supplies  are  materialmen 
as  much  as  mechanics  or  laborers.  The  Kear- 
sarge,  14  Fed.  Cas.  No.  7,634,  1  Ware  546 
[reversed  on  other  grounds  in  14  Fed.  Cas. 
No.  7,762,  2  Curt.  421]. 

In  Ohio  the  act  of  1840  gives  no  lien  for 
painting.  Scott  v.  The  Plymouth,  21  Fed. 
Cas.  No.  12,544,  6  McLean  463,  Newb.  Adm. 
56;  Jones  v.  The  Commerce,  14  Ohio  408, 
holding  that  the  lien  arises  from  the  seiz- 
ure, not  from  the  act  itself.  The  present 
Ohio  statute  (Rev.  St.  §  5880)  would  not  be 
so  construed. 

78.  Admiralty  Rule  No.  12  of  the  supreme 
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b.  Supplies.  These  relate  rather  to  those  articles  furnished  a  vessel  to  fit  her 
for  a  maritime  venture,  the  articles  when  furnished  being  complete  in  themselves, 
as  distinguished  from  articles  furnished  in  connection  with  repair  work  ;  in  which 
latter  case  thej  would  ratlier  be  considered  a  part  of  the  repairs.  But  they  must 
be  of  a  nature  suited  to  the  vessel  and  as  a  means  of  preparing  her  for  her  mari- 
time enterprise.  If  for  a  completed  sliip  and  of  a  nature  to  enable  her  to  pursue 
lier  business  upon  the  seas,  they  come  within  the  term.''^  For  instance,  coal  or 
fuel  furnished  a  steamer  for  the  use  of  her  furnaces  is  clearly  a  supply  but 
coal,^^  salt,^^  whisky,^^  or  merchandise^'^  shipped  on  a  vessel  as  cargo  is  not  a  supply. 
So  articles  for  the  restaurant  of  a  passenger  steamer,  and  liquors  for  its  bar,  where 
tlie  bar  was  being  operated  on  account  of  the  steamer,  are  supplies.^^ 


court  speaks  of  their  claims  as  "  suits  by 
material-men  for  supplies,  or  repairs  or 
other  necessaries."  This  classification  is  a 
convenient  one  to  follow,  although  it  is 
difficult  to  draw  any  clear  distinction  be- 
tween the  three  classes  of  supplies,  repairs, 
and  necessaries,  as  a  given  article  may  often 
be  classed  by  different  judges  or  text-writers 
in  either  category. 

79.  The  Marion  S.  Harris,  85  Fed.  798,  29 
C.  C.  A.  428. 

80.  Georgia.  —  Kirkpatrick  V.  Augusta 
Bank,  30  Ga.  465. 

Louisiana.  — ■  Payne  V.  The  Independent 
Towboat  Co.,  7  La.  Ann.  671. 

'New  York. —  Crooke  v.  Slack,  20  Wend. 
177. 

United,  States. —  The  Patapsco  v.  Boyce,  13 
Wall.  329,  20  L.  ed.  696;  The  Venture,  26 
Ped.  285;  The  Alida,  1  Fed.  Cas.  No.  200, 
Abb.  Adm.  173. 

England. —  The  West  Friesland,  Swab.  454. 

See  34  Cent.  Dig.  tit.  "Maritime  Liens," 
f§  16,  34. 

81.  Coal.— The  Ella,  86  Fed.  666. 

82.  Salt  purchased  by  the  vessel  owner  and 
taken  to  another  port  for  sale  is  not  a 
supply.    The  Wyoming,  36  Fed.  493. 

83.  Whisky  furnished  to  replace  whisky 
taken  as  freight  and  lost  is  not  a  supply. 
Bailey  v.  The  Concordia,  17  Mo.  357. 

84.  Merchandise  furnished  for  the  purpose 
of  selling  it  and  buying  necessaries  with  the 
money  is  not  to  be  considered  as  a  supply. 
The  General  Brady  v.  Buckley,  6  Mo.  558."^ 

85.  The  Mary  F.  Chisholm,  133  Fed.  598; 
The  Mayflower,  39  Fed.  41 ;  The  Long  Branch, 
15  Fed.  Cas.  No.  8,484,  9  Ben.  89;  The 
Plymouth  Rock,  19  Fed.  Cas.  No.  11,237,  13 
Blatchf.  505  [affirming  19  Fed.  Cas.  No. 
11,235,  7  Ben.  448].  Judge  Hanford,  how- 
ever, does  not  consider  liquors  for  the  bar  as 
leniently  as  the  judges  in  the  above  cases, 
although  the  cases  do  not  seem  to  have  been 
brought  to  his  attention.  Perhaps  the  fact 
that  the  vessel  in  the  case  passed  upon  by  him 
was  being  operated  for  the  benefit  of  the 
charterer  may  have  influenced  his  decision, 
although  he  does  not  sav  so.  The  Robert 
Dollar,  115  Fed.  218.  But  although  liquors 
for  the  bar  when  operated  on  the  vessel's 
account  are  supplies  or  necessaries,  the  rent 
of  the  bar  to  one  not  officially  connected  with 
the  ship  does  not  create  any  maritime  rela- 
tion between  him   and  the   ship.    The  Jo- 
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sephine  Spangler,  9  Fed.  773  [affirmed  in  11 
Fed.  440]  ;  The  Illinois,  12  Fed.  Cas.  No. 
7,005,  2  Flipp.  383. 

Illustrations. —  Meat  furnished  a  vessel  for 
the  use  of  the  crew  is  ordinarily  a  supply ; 
but  if  furnished  after  the  discharge  of  the 
crew  it  is  not  suitable  or  necessary  and  hence 
would  not  be  allowed.  The  Augustine  Kobbe, 
37  Fed.  696,  39  Fed.  559.  Provisions  or  ship- 
chandlers'  articles  are  supplies.  The  Ellen 
Holgate,  30  Fed.  125;  The  Ludgate  Hill,  21 
Fed.  431 ;  Greenlaw  v.  Potter,  5  Sneed  (Tenn.) 
390.  But  boarding  a  mere  watchman  or  cus- 
todian of  a  disabled  vessel  left  by  a  tug  is 
not  sufficiently  maritime  in  its  nature  nor  so 
connected  with  the  tug  as  to  constitute  a  sup- 
ply. The  Daniel  Kaine,  31  Fed.  746.  Cloth- 
ing, tobacco,  and  other  articles  of  personal 
use  furnished  seamen  would  not  under  ordi- 
nary circumstances  be  a  supply.  The  Mary 
F.  Chisholm,  129  Fed.  814;  Rosenthal  f.  The 
Die  Gartenlaube,  5  Fed.  827.  Nets  for  a  fish- 
ing vessel  (The  Hiram  R.  Dixon,  33  Fed. 
297),  water-casks,  or  casks  to  a  whaling 
vessel  to  hold  the  oil  (The  Henry  Trow- 
bridge, 11  Fed.  Cas.  No.  6,379,  10  Ben,  415; 
Zane  v.  The  President,  30  Fed.  Cas.  No. 
18,201,  4  Wash.  453),  anchors  and  chains 
(The  Sea  Lark,  21  Fed.  Cas.  No.  12,579,  1 
Sprague  571),  arms  to  protect  a  vessel  from 
pirates  (Weaver  v.  The  S.  G.  Owens,  29  Fed. 
Cas.  No.  17,310,  1  Wall.  Jr.  359),  chronome- 
ters (The  Georgia,  32  Fed.  637),  life-pre- 
servers (The  Charles  Spear,  143  Fed.  185; 
The  Beile  of  the  Coast,  72  Fed.  1019,  19  C.  C. 
A.  345 ) ,  furniture  for  the  cabin  of  a  pas- 
senger steamer  (Pitman  v.  The  Paraguay,  19 
Fed.  Cas.  No.  11,187),  or  printed  bill-heads 
and  other  blanks  necessary  for  the  business 
of  the  boat  (The  Monarch  v.  Potter,  7  Ohio 
St.  457  [affirming  2  Disn.  28]),  would  be 
supplies. 

The  Maryland  statute  giving  a  lien  on  a 
domestic  vessel  for  "  material  furnished  or 
work  done  in  the  building,  repairing,  or 
equipping"  of  a  vessel  is  construed  to  cover 
only  articles  which  go  into  and  form  a  part 
of  the  vessel,  and  hence  not  to  cover  pro- 
visions for  the  crew.  Milbourne  v.  The 
Daniel  Augusta,  17  Fed.  Cas.  No.  9,540,  3 
Hughes  464. 

Under  the  Ohio  statute  giving  a  lien  for 
the  price  of  provisions  "  supplied  for  the  use 
of  the  crew  and  passengers,  to  be  consumed 
in  the  use  and  navigation  of  the  boat,"  sup- 
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e.  Repairs  —  (i)  Character  m  Geneeal.  Any  work  to  a  vessel  after  slie 
has  become  a  marine  entity,  and  materials  furnished  in  connection  therewith,  if 
such  work  and  materials  are  reasonably  necessary  in  facilitating  her  use  as  a  mari- 
time instrument,  come  under  the  head  of  repairs,  and  give  a  maritime  lien  under 
the  circumstances  and  conditions  to  be  hereafter  discussed.^* 

(ii)  Character  as  Affected  by  Place  Where  Work  Done.  It  has 
been  seen  in  discussing  the  admiralty  jurisdiction  that  it  extends  to  all  navigable 
waters,  natural  or  artificial,  although  within  the  body  of  a  county,^'^  and  hence  the 
fact  that  the  vessel  is  engaged  only  in  internal  commerce  does  not  affect  the  mari- 
time character  of  the  repairs.^^  So  the  fact  that  the  work  is  done  on  land,  if  it 
tends  to  fit  the  vessel  for  sea,  ought  not  to  affect  its  maritime  character  ;  for  locality 
as  a  test  of  jurisdiction  is  important  only  in  matters  of  tort.^^  Hence  there  ought 
not  to  be  the  slightest  doubt  that  work  or  repairs  upon  a  vessel  while  in  dry-dock 
or  hauled  up  on  a  marine  railway  are  maritime  and  give  rise  to  a  maritime  lien.^^ 

(ill)  Character  as  Affected  by  Degree  of  Completion  of  Vessel  — 
(a)  No  Maritime  Lien  For  Original  Construction.  Nothing  better  illustrates 
the  effect  of  the  warfare  waged  by  the  common-law  courts  upon  the  admiralty 
courts  in  England  than  the  fact  that  contracts  for  the  building  of  ships  were 
excluded  from  the  list  of  maritime  causes  of  action.  Under  the  civil  law  and  the 
maritime  law  of  continental  Europe  there  was  no  distinction  between  construction 
and  repairing.  In  fact  there  was  no  such  distinction  in  England  itself  for  a  long 
time,  and  the  compromise  agreement  of  1632  made  between  the  common-law  and 
admiralty  judges  as  a  means  of  settling  their  contentions  placed  construction  and 


plies  to  one  leasing  the  lunch  counter  and 
bar  aboard  are  not  included,  as  they  were 
not  furnished  on  account  of  the  vessel.  Eley 
V.  The  Shrewsbury,  69  Fed.  1017. 

86.  The  B.  F.  Woolsey,  7  Fed.  108 ;  Stevens 
V.  The  Sandwich,  23  Fed.  Cas.  No.  13,409,  1 
Pet.  Adm.  233;  Low  v.  The  Ship  Clarence  S. 
Bement,  2  Pa.  Co.  Ct.  430. 

But  a  contract  for  raising  a  sunken  vessel 
does  not  fall  within  the  term  "  building,  re- 
pairing, fitting,  furnishing  or  equipping," 
although  some  work  is  incidentally  done  on 
the  vessel  herself  to  keep  her  afloat  after 
being  raised.  The  D.  S.  Newcomb^  12  Fed. 
735. 

87.  See  Admiralty,  1  Cyc.  815  seq. 

88.  See  Admiralty,  1  Cyc.  815  et  seq. 
See  also  The  Robert  W.  Parsons,  191  U.  S. 
17,  24  S.  Ct.  8,  48  L.  ed.  73;  McLelland  v. 
Morris,  3  Pa.  L.  J.  493. 

89.  In  contract  matters  the  character  of 
the  service  is  alone  important,  and  the  an- 
cient attempt  of  the  English  common-law 
courts  to  manacle  the  admiralty  jurisdiction 
by  prohibiting  it  from  taking  cognizance  of 
contracts  made  on  land,  while  it  had  its  in- 
fluence upon  the  earlier  American  decisions, 
has  been  repudiated.  Hughes  Adm.  17,  18; 
New  England  Mar.  Ins.  Co.  v.  Dunham,  11 
Wall.  (U.  S.)  1,  20  L.  ed.  90. 

90.  There  would  not  have  been  any  serious 
doubt  of  this  prior  to  the  recent  case  of  The 
Robert  W.  Parsons,  191  U.  S.  17,  24  S.  Ct. 
8,  33,  48  L.  ed.  73.  In  that  opinion  Mr.  Jus- 
tice Brown,  while  stating  that  work  done  in 
a  dry-dock  after  it  is  pumped  out  is  mari- 
time, states  passim  that  "had  the  vessel 
been  hauled  up  by  ways  upon  the  land  and 
there  repaired  a  different  question  might 
have  been  presented,  as  to  which  we  express 


no  opinion."  This  certainly  seems  a  distinc- 
tion without  a  difference.  What  is  a  dry- 
dock  when  pumped  out,  if  it  is  not  land? 
The  fact  that  locality  has  nothing  to  do  with 
the  maritime  character  of  contract  claims 
was  set  at  rest  by  New  England  Ins.  Co.  v. 
Dunham,  11  Wall.  (U.  S.)  1,  20  L.  ed.  90. 
Yet  that  case  is  not  mentioned  either  in  the 
majority  or  dissenting  opinion  in  The  Robert 
W.  Parsons  case.  The  dissenting  opinion 
ciies  Boon  v.  The  Hornet^  3  Fed.  Cas.  No. 
1,040,  Crabbe  426.  That  case  was  decided  in 
1841.  It  held  that  repairs  to  a  canal-boat 
were  not  maritime,  not  because  they  were 
made  on  shore,  but  because  the  boat  was  not 
destined  for  service  on  tide-water,  a  test 
thoroughlv  exploded,  as  navigability  is  now 
the  sole  test.  Ex  p.  Garnett,  141  U.  S.  1,  11 
S.  Ct.  840,  35  L.  ed.  631;  The  Genesee  Chief, 
12  How.  (U.  S.)  443,  13  L.  ed.  1058.  The 
opinion  also  cited  Bradley  v.  Bolles,  3  Fed. 
Cas.  No.  1,773,  Abb.  Adm.  569.  This  case 
decided  that  work  done  in  a  dry-dock  in 
scraping  and  cleaning  the  bottom  of  a  vessel 
preparatory  to  her  being  coppered  was  non- 
maritime,  not  because  it  was  done  on  land, 
but  because  it  added  nothing  to  the  ship  and 
was  a  mere  preliminary  to  the  real  service, 
a  narrow  distinction  rendered  at  a  time  (1849) 
when  the  tendency  was  to  restrict  the  ad- 
miralty jurisdiction.  Four  years  later  the 
same  judge  (Betts)  decided  in  Ransom  r. 
Mayo,  20  Fed.  Cas.  No.  11,571a,  that  services 
of  a  shipwright  in  hauling  a  vessel  on  his 
Avays  and  repairing  her  while  out  of  the  water 
were  non-maritime,  basing  his  opinion  on  the 
fact  that  the  work  was  contracted  for  and 
done  on  land.  On  appeal  this  decision  was 
affirmed  by  the  circuit  court.  Ransom  v. 
Mayo,  20  Fed.  Cas.  No.  11,571,  3  Blatchf.  70. 
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repairs  upon  the  same  footing.^^  But  the  final  result  of  this  contest  was  to  exchide 
construction  contracts  from  the  cognizance  of  the  English  admiralty  courts  because 
made  on  land  and  to  be  performed  on  land.  Tlie  act  of  24  Victoria  has 
restored  the  jurisdiction  of  the  adaiiralty  courts  over  such  claims  if  at  the  time 
of  instituting  such  a  suit  the  ship  or  its  proceeds  are  already  under  judicial  arrest. 
In  the  United  States  the  decisions  of  the  lower  courts  on  the  subject  were  for 
a  long  time  favorable  to  the  maritime  character  of  the  contract.^^  '  But  in  1857 
the  question  came  squarely  before  the  supreme  court,  at  a  time  when  the  death 
of  Judge  Story  had  deprived  the  admiralty  of  its  strongest  advocate,  and  the 
court  decided  against  the  maritime  character  of  such  contracts,  holding  that  they 
are  non-maritime  because  made  on  land  and  to  be  performed  on  land  (which  is 
certainly  not  the  fact  as  to  the  entire  contract).^*  And  the  decision  has  since 
been  followed  or  approved  in  many  cases,  and  must  be  considered  as  settled.^^ 


But  in  Wortman  v.  Griffith,  30  Fed.  Cas.  No. 
18,057,  3  Blatchf.  528,  529  (decided  in  1856), 
Mr.  Justice  Nelson  in  the  same  circuit  de- 
cided that  a  precisely  similar  service  was 
maritime.  He  noticed  the  argument  that  the 
work  was  done  on  land  but  repudiated  it,  say- 
ing :  "  The  nature  and  character  of  the  con- 
tract and  of  the  service  have  always  ap- 
peared to  me  to  be  sounder  guides  for  de- 
termining the  question."  See  also  The  Vidal 
Sala,  12  Fed.  207.  In  view  of  the  repudia- 
tion of  the  locality  test  in  contract  matters, 
the  importance  to  vessels  of  regular  over- 
hauling on  the  ways,  and  the  constant  exer- 
cise of  jurisdiction  in  such  cases  by  the 
courts,  the  jurisdiction  can  hardly  be  seri- 
ously denied,  despite  the  cautious  reserva- 
tion of  the  question  in  The  Robert  W.  Par- 
sons case,  supra;  The  Winnebago,  141  Fed. 
945,  73  C.  C.  A.  295.  But  even  if  the  main 
work  is  done  on  land,  it  becomes  maritime 
if  not  complete  until  set  up  and  tested  on  the 
vessel,  as  in  case  of  a  new  engine  made  on 
shore  and  then  placed  in  the  vessel.  The  L. 
B.  X.,  93  Fed.  233. 

But  there  are  old  cases  holding  under  the 
influence  of  the  English  decisions  that  work 
contracted  for  on  land  does  not  create  a  lien 
cognizable  in  admiralty.  Clinton  v.  The 
Hannah,  5  Fed.  Cas.  No.  2,898,  Bee  419; 
Shrewsbury  v.  The  Two  Friends,  22  Fed.  Cas. 
No.  12,819,  Bee  433. 

91.  Godolphin  Adm.  Jur.  157;  2  Selden  PI. 
15. 

92.  St.  24  Vict.  c.  10,  §  4. 

93.  Prior  to  the  decisions  of  the  United 
States  supreme  court  settling  the  question, 
the  decisions  of  the  inferior  courts  were 
practically  unanimous  in  favor  of  a  mari- 
time lien  for  construction.  The  following 
cases  upheld  the  lien  either  by  express  de- 
cision or  necessary  implication.  Beers  v. 
The  John  Adams,  3  Fed.  Cas.  No.  1,231;  The 
Calisto,  4  Fed.  Cas.  No.  2,316,  2  Ware  37; 
Davis  V.  A  New  Brig,  7  Fed.  Cas.  No.  3,643, 
Gilp.  473;  Harper  v.  A  New  Brig,  11  Fed. 
Cas.  No.  6,090,  Gilp.  536;  Hull  of  a  New 
Ship,  12  Fed.  Cas.  No.  6,859,  2  Ware  203; 
Ludington  v.  The  Nucleus,  15  Fed.  Cas.  No. 
8,598;  Parmlee  v.  The  Charles  Mears,  18 
Fed.  Cas.  No.  10,766,  Newb.  Adm.  197;  Read 
V.  Hull  of  a  New  Brig,  20  Fed.  Cas.  No. 
11,609,  1  Story  244;  Wick  v.  The  Samuel 
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Strong,  29  Fed.  Cas.  No.  17,607,  Newb.  Adm. 
187;  Pritchard  v.  Muir,  2  Brev.  (S.  C.)  371. 
But  see  contra,  Clinton  v.  The  Hannah,  5 
Fed.  Cas.  No.  2,898,  Bee  419,  decided  in  1781 
by  the  Pennsylvania  admiralty  court. 

94.  Peoples'  Ferry  Co.  v.  Beers,  20  How. 
(U.  S.)  393,  15  L.  ed.  901. 

95.  Arkansas. —  Davis  v.  Mason,  44  Ark. 
553. 

California. —  Olsen  v.  Birch,  133  Cal.  479, 
65  Pac.  1032,  85  Am.  St.  Rep.  215. 

Dakota. —  Rees  f.  The  Steam-boat  Gen. 
Terry,  3  Dak.  155,  13  N.  W.  533. 

Indiana. —  Sinton  v.  The  R.  R.  Roberts,  46 
Ind.  476. 

Michigan. —  Delaney  Forge,  etc.,  Co.  v.  Iro- 
quois Transp.  Co.,  142  Mich.  84,  105  N.  W. 
527 ;  Lawson  v.  Higgins,  1  Mich.  225. 

'New  York. —  Sheppard  v.  Steele,  43  N.  Y. 
52,  3  Am.  Rep.  660 ;  Coryell  v.  Ferine,  6  Rob. 
23;  Moores  v.  Lunt,  13  Abb.  Pr.  N.  S.  166 
[reversed  on  other  grounds  in  1  Hun  650  [af- 
firmed in  60  N.  Y.  649)]. 

OTito.— The  Petrel  v.  Dumont,  28  Ohio  St. 
602,  22  Am.  Rep.  397 ;  The  M.  Tuttle  v.  Buck, 
23  Ohio  St.  565,  13  Am.  Rep.  270. 

Ore^ron.— The  Victorian,  24  Oreg.  121,  32 
Pac.  1040,  41  Am.  St.  Rep.  838. 

Pennsylvania. —  Scull  v.  Shakespear,  75  Pa. 
St.  297. 

Texas. —  Lake  Nav.  Co.  v.  Austin  Electric 
Supply  Co.,  (Civ.  App.  1895)  30  S.  W.  832. 

United  States. —  The  Robert  W.  Parsons, 
191  U.  S.  17,  24  S.  Ct.  8,  48  L.  ed.  73;  The 
J.  E.  Rumbell,  148  U.  S.  1,  13  S.  Ct.  498,  37 
L.  ed.  345 ;  Edwards  v.  Elliott,  21  Wall.  532, 
22  L.  ed.  487;  Roach  v.  Chapman,  22  How. 
129,  16  L.  ed.  291;  The  Winnebago,  141  Fed. 
945,  73  C.  C.  A.  295;  The  John  B.  Ketcham, 
97  Fed.  872,  38  C.  C.  A.  518;  The  William 
Wlndom,  73  Fed.  496;  The  J.  C.  Rich,  46  Fed. 
136;  The  Count  de  Lesseps,  17  Fed.  460;  The 
Guiding  Star,  9  Fed.  521  [affirmed  in  18  Fed. 
263]  ;  The  Pacific,  9  Fed.  120,  5  Hughes  257 ; 
Allair  v.  The  Francis  A.  Palmer,  1  Fed.  Cas. 
No.  203 ;  The  Antelope,  1  Fed.  Cas.  No.  482,  2 
Ben.  405;  The  Coernine,  5  Fed.  Cas.  No.  2,944; 
Foster  t\  Ellis,  9  Fed.  Cas.  No.  4,968,  5  Ben. 
83 ;  McAllister  v.  The  Sam  Kirkman,  15  Fed. 
Cas.  No.  8,658,  1  Bond  369;  The  Norwav,  18 
Fed.  Cas.  No.  10,359,  3  Ben.  163;  Smith  v. 
The  Royal  George,  22  Fed.  Cas.  No.  13,102,  1 
Woods  290;  Calkin  v.  U.  S.,  3  Ct.  CI.  297. 
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However,  many  states  have  enacted  statutes  giving  a  lien  for  construction  work, 
and  these  statutes  are  valid  for  tlie  very  reason  that  they  do  not  create  a  maritime 
lien  enforceable  in  the  state  courts  and  hence  do  not  interfere  with  the  federal 
admiralty  jurisdiction.^^ 

(b)  Difference  Between  Construction  and  liejpairs  —  (1)  As  Affected  by 
Launching.  The  decisions  agree  that  everything  done  before  the  vessel  is 
launched  comes  under  the  head  of  construction.  But  there  is  much  conflict  on 
the  question  whether  work  done  and  materials  furnished  after  the  vessel  has  been 
launched  but  before  flnal  completion  should  be  classed  as  construction  work. 
Some  cases  hold  that  the  structure  becomes  a  ship  as  soon  as  she  rides  upon  her 
destined  element,  others  that  anything  forming  part  of  the  ship  or  her  tackle  or 
apparel  is  when  first  furnished  part  of  her  construction.  The  better  opinion  is 
in  favor  of  the  latter  view.^^ 


In  The  Richard  Busteed,  20  Fed.  Cas.  No. 
11,764,  1  Sprague  441,  decided  in  1858,  just 
after  People's  Ferry  Co.  v.  Beers,  20  How. 
(U.  S.)  393,  15  L.  ed.  961,  Judge  Sprague 
held  that  a  construction  contract  was  mari- 
time; that  the  supreme  court  in  that  case 
merely  intended  to  decide  that  there  was  no 
lien,  and  did  not  pass  upon  its  maritime 
character.  The  later  decisions,  however,  have 
Dot  sustained  this  distinction. 

See  34  Cent.  Dig.  tit.  "Maritime  Liens," 
%%  14,  21,  32. 

96.  Indiana. —  Southwick  t".  Packet  Boat 
The  Clyde,  6  Blaekf.  148. 

Maine. —  Ames  v.  Dyer,  41  Me.  397,  holding 
that  materials  used  in  constructing  the  molds 
by  which  to  build  the  vessel  are  not  part  of 
the  construction  under  the  local  act. 

Massachusetts. —  Donnell  v.  The  Starlight, 
103  Mass.  227. 

Mississippi. —  Mulholland  v.  Thomson-Hous- 
ton Electric  Co.,  66  Miss.  339,  6  So.  211,  hold- 
ing that  an  electric  light  plant  for  a  steamer 
is  material  furnished  about  her  "  erection  and 
construction,  alteration  or  repairs." 

Missouri. —  Madison  County  Coal  Co.  v.  The 
Colona,  36  Mo.  446,  turning  on  the  special 
language  of  the  Missouri  act. 

Neiv  York. —  Phoenix  Iron  Co.  v.  The  Hopat- 
cong,  127  N.  Y.  206,  27  N.  E.  841 ;  Wilson  v. 
Lawrence,  82  N.  Y.  409.  In  Coryell  v.  Ferine, 
6  Rob.  23,  the  New  York  act  was  construed 
to  cover  charges  for  the  making  of  the  molds 
and  patterns  for  an  engine. 

Oregon. —  The  Victorian,  24  Oreg.  121,  32 
Pac.  1040,  41  Am.  St.  Rep.  838. 

Pennsylvania. —  The  Dictator,  56  Pa.  St. 
290. 

United  States. —  Edwards  v.  Elliott,  21 
Wall.  532,  22  L.  ed.  487 ;  Petrie  v.  The  Coal 
Bluff  No.  2,  3  Fed.  531. 

97.  In  The  Eliza  Ladd,  8  Fed.  Cas.  No. 
4,364,  3  Sawy.  519,  it  was  held  after  full  con- 
sideration that  work  done  after  a  ship  is 
launched  is  not  construction  work.  The  same 
learned  judge  (Deady)  made  the  same  ruling 
in  The  Revenue  Cutter  No.  2,  20  Fed.  Cas.  No. 
11,714,  4  Sawy.  143.  See  also  The  Manhattan, 
46  Fed.  797.  On  the  other  hand  it  has  been 
very  generally  held  that  anything  that  would 
technically  be  a  part  of  the  vessel  itself  or  its 
tackle  or  apparel,  as  distinguished  from  mere 
supplies,  is  construction  work,  although  fur- 


nished after  launching,  that  everything  is 
construction  until  the  ship  is  complete  as  a 
ship.  In  re  Glenmont,  32  Fed.  703  [affirmed 
in  34  Fed.  402].  This  ruling  has  been  made 
more  than  once  as  to  machinery  put  in  after 
launching.  The  Paradox,  61  Fed.  860;  The 
Count  de  Lesseps,  17  Fed.  460;  The  Pacific,  0 
Fed.  120,  5  Hughes  257;  Rees  v.  Steam-boat 
Gen.  Terry,  3  Dak.  155,  13  N.  W.  533.  So  as 
to  sails  and  rigging.  The  Iosco,  13  Fed.  Cas. 
No.  7,060,  Brown  Adm.  495;  Wilson  v.  Law- 
rence, 82  N.  Y.  409;  Thorsen  v.  The  J.  B. 
Martin,  26  Wis.  488,  7  Am.  Rep.  91.  So  as  to 
masts  and  spars.  Griffenberg  v.  The  John 
Laughlin,  11  Fed.  Cas.  No.  5,811,  2  Wkly. 
Notes  Cas.  (Pa.)  612.  See  also  Kirkpatrick 
■V.  Augusta  Bank,  30  Ga.  465  (construing  the 
Georgia  statute)  ;  Lawson  v.  Higgins,  1  Mich. 
225  (construing  the  Michigan  act)  ;  Lake 
Nav.  Co.  V.  Austin  Electrical  Supply  Co., 
(Tex.  Civ.  App.  1895)  30  S.  W.  832.  Hence, 
independent  of  the  supreme  court  decisions, 
the  weight  of  authority  is  clearly  in  favor  of 
the  proposition  that  everything  is  construc- 
tion until  the  ship  becomes  complete  as  a  ship. 
The  first  supreme  court  case  was  People's 
Ferry  Co.  v.  Beers,  20  How.  (U.  S.)  393,  15 
L.  ed.  961.  It  was  a  libel  by  parties  who  had 
a  contract  for  building  the  hull  and  deliver- 
ing it  on  the  water.  Hence  their  contract  was 
not  complete  until  after  launching.  Yet  the 
court  held  that  it  was  not  maritime.  The 
next  case  was  Roach  v.  Chapman,  22  How. 
(U.  S.)  129,  16  L.  ed.  294.  It  was  a  libel 
for  the  price  of  the  original  engines  and 
boilers.  The  official  report  is  meager  as  to 
the  facts,  but  a  personal  examination  of  the 
original  record  in  the  clerk's  office  of  the  su- 
preme court,  made  by  the  author,  disclosed 
the  fact  that  the  engines  and  boilers  were  put 
in  while  the  vessel  was  lying  at  the  wharf  in 
Louisville,  w^hich  was  after  launching.  This 
decision  therefore  ought  to  be  conclusive,  and 
it  would  be  but  for  the  recent  case  of  Tucker 
V.  Alexandroff,  183  U.  S.  424,  438,  22  S.  Ct. 
195,  46  L.  ed.  264.  In  that  case,  however, 
Judge  Brown  says :  "  A  ship  is  born  when 
she  is  launched,  and  lives  so  long  as  her  iden- 
tity is  preserved.  Prior  to  her  launching  she 
is  a  mere  congeries  of  wood  and  iron  —  an 
ordinary  piece  of  personal  property.  ...  In 
the  baptism  of  launching  she  receives  her 
name,  and  from  the  moment  her  keel  touches 

[VI,  B.  2,  e,  (III),  (B).  (1)] 


764    [26  Cyc] 


MARITIME  LIENS 


(2)  As  Affected  by  Extent  of  Alterations.  As  long  as  a  vessel  preserves 
her  identity,  any  work  done  in  the  way  of  alteration,  enlargement,  or  improvement, 
no  matter  how  extensive,  falls  under  the  head  of  repairs  and  not  of  construction, 
and  hence  is  a  maritime  contract  and  may  be  the  subject  of  a  maritime  lien.^^ 

d.  Other  Necessaries  —  (i)  Necessaries  Defined.  This  term  "  necessaries'* 
includes  whatever  is  fit  and  proper  for  the  service  on  which  the  vesssel  is  engaged, 
or  whatever  would  have  been  ordered  by  a  prudent  owner  if  present.^^ 

(ii)  Advances  of  Money — (a)  In  General.  One  who  lends  money  on 
request  of  the  proper  authority  for  the  purpose  of  paying  off  maritime  liens  upon 
a  vessel,  and  who  looks  to  the  vessel  as  his  security,  has  a  lien  upon  the  vessel  for 
such  advances  equal  in  dignity  to  the  liens  which  he  satisfies.^  But  such  an 
advance  not  made  on  authority  of  one  having  the  right  to  bind  the  ship  does  not 
give  a  lien.^    ^Tor  does  the  lien  arise  on  a  mere  personal  loan  of  money  or  credit 


the  water  she  is  transformed,  and  becomes  a 
subject  of  admiralty  jurisdiction."  The  case 
involved  the  question  whether  a  Russian  sent 
out  as  part  of  the  crew  of  The  Variag  could 
be  reclaimed  by  his  government,  he  having 
deserted  while  the  ship  was  still  incomplete. 
The  court  held  that  his  government  could 
have  him  apprehended,  the  main  part  of  the 
opinion  being  devoted  to  the  international 
question  at  issue.  No  point  was  involved  as 
to  the  character  of  work  done  upon  a  ship ; 
and  in  view  of  the  facts  before  the  court  in 
the  two  older  cases,  as  explained  above,  it  is 
difficult  to  believe  that  the  court  intended  to 
change  the  rule  established  by  them ;  for  they 
both  treated  as  construction  some  work  at 
least  which  was  done  after  launching. 

But  if  the  supplies  are  to  be  furnished  for 
a  voyage,  the  contract  therefor  is  maritime, 
although  made  before  the  launching.  The 
Hiram  R.  Dixon,  33  Fed.  297. 

98.  The  Iris,  100  Fed.  104,  40  C.  C.  A.  301; 
Hardy  v.  The  Ruggles,  11  Fed.  Cas.  No.  6,062, 
2  Hughes  78;  U.  S.  v.  The  Grace  Meade,  25 
Fed.  Cas.  No.  15,243,  2  Hughes  83.  In  McMas- 
ter  V.  One  Dredge,  95  Fed.  832,  and  in  King  v. 
Greenway,  71  N.  Y.  413,  work  which  changed 
the  character  of  the  craft  in  the  first  case  by 
taking  a  scow  and  fitting  it  up  as  a  dredge, 
after  it  had  been  long  used  as  a  scow,  and  in 
the  second  case  by  altering  the  propelling  ma- 
chinery, Avas  held  to  be  construction  work. 
The  machinery  was  an  addition  in  the  first  of 
these  cases  and  not  a  mere  substitution,  and 
hence  was  held  to  come  within  the  domain  of 
construction  work.  See  also  The  Ferax,  8 
Fed.  Cas.  No.  4,737,  1  Sprague  180,  hold- 
ing that  extensive  alterations  came  under  the 
word  "  construction "  in  the  Massachusetts 
act. 

But  if  the  vessel  loses  its  identity,  there  is 
no  maritime  lien  upon  the  new  boat  merely 
because  some  materials  were  used  from  an  old 
one,  for  work  done  in  fitting  them  into  the 
new  one.  Hantupee  v.  Coal  Bluff  No.  2,  11 
Fed.  Cas.  No.  6,172;  Smith  v.  The  Royal 
George,  22  Fed.  Cas.  No.  13,102,  1  Woods 
290. 

99.  This  is  practically  the  definition  of 
Lord  Tenterden  in  Webster  v.  Seekamp,  4 
B.  &  Aid.  352,  23  Rev.  Rep.  307,  6  E.  C.  L. 
515,  which  was  followed  by  Sir  Robert  Philli- 
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more  in  The  Riga,  L.  R.  3  A.  &  E.  516,  1 
Aspin.  246,  41  L.  J.  Adm.  39,  20  L.  T.  Rep. 
N.  S.  202,  20  Wkly.  Rep.  927. 

In  a  well-considered  American  case  sub- 
stantially the  same  idea  is  expressed  more 
accurately :  "  They  were  not  only  in  aid  of 
commerce  and  navigation,  but  were  such  as 
would  be  ordered  by  any  prudent  shipowner, 
engaged  in  business  similar  to  that  of  the 
transportation  company,  for  the  purpose  of 
fitting  and  equipping  his  vessel  for  efficient 
maritime  service."  The  Ella,  84  Fed.  471, 
472.  See  also  The  Clara  A.  Mclntyre,  94 
Fed.  552;  Hubbard  v.  Roach,  2  Fed.  393,  9 
Biss.  375;  The  Gustavia,  11  Fed.  Cas.  No. 
5,876;  Knox  v.  The  Dallas,  14  Fed.  Cas.  No. 
7,904a;  The  Plymouth  Rock,  19  Fed.  Cas.  No. 
11,235,  7  Ben.  448;  Hughes  Adm.  96. 

1.  The  Emily  B.  Souder  v.  Pritchard,  17 
Wall.  (U.  S.)  666,  21  L.  ed.  683;  The  City  of 
Camden,  147  Fed.  847 ;  Bank  of  British  North 
America  v.  The  Hutton,  137  Fed.  534,  70 
C.  C.  A.  118;  The  Evangel,  94  Fed.  680;  The 
Lime  Rock,  49  Fed.  383 ;  The  Cumberland,  30 
Fed.  449 ;  The  Thomas  Sherlock,  22  Fed.  253 ; 
The  Guiding  Star,  9  Fed.  521  {affirmed  in  18 
Fed.  263]  ;  The  A.  R.  Dunlap,  1  Fed.  Cas.  No. 
513,  1  Lowell  350;  Davis  v.  Child,  7  Fed. 
Cas.  No.  3,628,  2  Ware  78;  The  Home,  12 
Fed.  Cas.  No.  6,657;  The  J.  F.  Spencer,  13 
Fed.  Cas.  No.  7,316,  5  Ben.  151;  The  St. 
Joseph,  21  Fed.  Cas.  No.  12,229,  Brown 
Adm.  202;  The  Union  Express,  24  Fed.  Cas. 
No.  14,364,  Brown  Adm.  537;  The  Heinrich 
Bjorn,  10  P.  D.  44,  5  Aspin.  391,  54  L.  J. 
Adm.  33,  52  L.  T.  Rep.  N.  S.  560,  33  Wkly. 
Rep.  719  [affirmed  in  11  App.  Cas.  270,  6 
Aspin.  1,  55  L.  J.  Adm.  80,  55  L.  T.  Rep.  N.  S. 
66]  ;  The  Anna,  1  P.  D.  253,  3  Aspin.  337,  46 
L.  J.  Adm.  15,  34  L.  T.  Rep.  N.  S.  895;  The 
Onni,  3  L.  T.  Rep.  N.  S.  447,  Lush.  154.  See 
34  Cent.  Dig.  tit.  "Maritime  Liens,"  §§  18, 
36. 

2.  The  Solveig,  103  Fed.  322,  43  C.  C.  A. 
250 ;  The  Clara  A.  Mclntyre,  94  Fed.  552. 

Even  the  master  cannot  bind  the  boat  when 
she  is  out  of  commission  for  debts  not  neces- 
sary in  such  case;  and  hence  he  cannot  re- 
cover for  wages  of  an  engineer  employed 
by  him  and  paid  off  by  him,  under  such  cir- 
cumstances. Gillingham  V.  Charleston  Tow- 
Boat,  etc.,  Co.,  40  Fed.  649. 
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to  the  vessel  owner,  altliougli  sucli  money  or  credit  mav  be  used  by  him  for  the 
ship's  purposes.^ 

(b)  lender  Must  See  to  Application.  As  the  right  of  a  lender  of  money  to 
claim  a  lien  is  derivative  through  the  lien-holder,  it  follows  that  in  order  to  entitle 
himself  to  such  a  right,  he  must  satisfy  himself  that  the  liens  proposed  to  be  paid 
are  themselves  valid  and  enforceable  and  that  his  funds  are  applied  to  that 
purpose/ 

(c)  Character  of  Advances.  Wherever  the  claim  taken  up  is  such  that  it 
would  itself  be  enforceable  by  a  libel  in  rem^  an  advance  of  money  to  pay  it 
under  the  circumstances  already  detailed  gives  the  lender  a  maritime  lien.^ 


3.  The  Haytian  Republic,  65  Fed.  120;  The 
Alliance,  63 "Fed.  726;  Nippert  v.  The  J.  B. 
Williams,  39  Fed.  823,  42  Fed.  533 ;  The  City 
of  Salem,  31  Fed.  616,  12  Sawy.  469,  2 
L.  R.  A.  380 ;  The  William  A.  Harris,  29  Fed. 
Cas.  No.  17,686,  8  Ben.  210;  Cavender  v.  The 
Fanny  Barker,  40  Mo.  235;  Price  r.  Frankel, 
1  Wash.  Terr.  33. 

4.  Fechtenburg  v.  The  Woodland,  104  U.  S. 
180,  26  L.  ed.  705 ;  Nippert  v.  The  J.  B.  Wil- 
liams, 42  Fed.  533;  The  Wyoming,  36  Fed. 
493;  Merritt  r.  Brewer,  17  Fed.  Cas.  No. 
9,483;  Leddo  v.  Hughes,  15  111.  41;  The 
SoDhie,  1  Notes  of  Cas.  393,  1  W.  Rob.  368; 
The  Alexander,  1  Notes  of  Cas.  380,  1  \N .  Rob. 
346.  The  decision  of  Judge  Erskine  in  Soutli- 
ern  Bank  v.  The  Alexander  McNeil,  22  Fed. 
Cas.  No.  13,186,  to  the  effect  that  payment  by 
the  lender  to  the  master  is  sufficient  to  create 
the  lien,  although  the  funds  are  squandered 
by  the  master,  is  contrary  to  the  current  of 
authority.  In  United  Hydraulic  Cotton-Press 
Co.  v.  The  Alexander  McNeil,  24  Fed.  Cas. 
No.  14,404,  the  head-note  reports  him  as  de- 
ciding the  same  thing,  but  the  subject  is  not 
touched  upon  in  the  opinion.  In  The  W'orth- 
ington,  133  Fed.  725,  66  C.  C.  A.  555,  where 
an  advance  of  necessary  funds  was  obtained 
by  the  owner  in  a  foreign  port  under  circum- 
stances held  to  create  a  lien,  and  the  money 
Avas  diverted  to  other  purposes,  it  was  held 
that  as  between  the  creditor  and  the  owner, 
where  no  rights  of  third  parties  intervened, 
the  owner  was  estopped  from  setting  up  such 
defense. 

5.  See  cases  cited  infra,  this  note. 

Lender  has  lien  for  money  advanced:  To 
pay  off  seamen's  w^ages.  The  Pauline,  136 
Fed.  815;  The  Arctic,  75  Fed.  601;  The  Tan- 
gier, 23  Fed.  Cas.  No.  13,744,  2  Lowell  7. 
To  pay  port  charges.  The  Aina,  40  Fed.  269 ; 
The  Tangier,  23  Fed.  Cas.  No.  13,744,  2 
Lowell  7;  The  Riga,  L.  R.  3  A.  &  E.  516, 
1  Aspin.  246,  41  L.  J.  Adm.  39,  26  L.  T.  Rep. 
N.  S.  202,  20  W^kly.  Rep.  927 ;  The  Lucia  B. 
Ives,  15  Fed.  Cas.  No.  8,590,  10  Ben.  660,  was 
the  case  of  a  domestic  vessel,  and  turned  on 
the  language  of  the  New  York  statute.  To 
release  a  boat  from  a  valid  libel,  or  to  pre- 
vent a  libel  (The  Augustine  Kobbe,  39  Fed. 
559;  The  Menominie,  36  Fed.  197;  The  J.  R. 
Hoyle,  13  Fed.  Cas.  No.  7,557,  4  Biss.  234)  ; 
but  not  money  paid  by  the  sureties  on  a  ves- 
sel's bond  on  a  decree  against  them  ( Chandler 
V.  The  Willamette  Valley,  76  Fed.  838)  ;  nor 
money  advanced  to  release  a  vessel  from  a 


common-law  suit  (The  A.  R.  Dunlap,  1  Fed. 
Cas.  No.  513,  1  Lowell  350).  In  Janney  v. 
The  Belle  Lee,  13  Fed.  Cas.  No.  7,211,  it  was 
decided  that  advances  to  prevent  a  threatened 
seizure  did  not  create  a  lien.  A  better 
ground  for  the  decision  would  have  been  that 
the  threatened  seizure  was  for  funds  to  fur- 
nish and  finish  the  boat,  that  is,  for  a  non- 
maritime  cause  of  action.  So  the  lender  has 
a  lien  on  money  advanced  to  pay  for  ordi- 
nary supplies,  repairs,  or  disbursements  (The 
Worthington,  133  Fed.  725,  66  C.  C.  A.  555; 
The  Augustine  Kobbe,  37  Fed.  696,  39  Fed. 
559  ;  The  W^yoming,  36  Fed.  493  ;  The  General 
Tompkins,  9  Fed.  620;  Collins  V.  The  Fort 
Wayne,  6  Fed.  Cas.  No.  3,012,  1  Bond  470; 
Phelps  V.  The  Eureka,  14  Mo.  532)  ;  but  not 
for  money  advanced  while  the  vessel  is  in  the 
custody  of  the  court,  and  which  is  not  neces- 
sary for  its  care  or  preservation,  nor  for 
fitting  her  for  another  voyage  (The  Alcalde, 
132  Fed.  576;  The  Augustine  Kobbe,  37  Fed. 
702,  39  Fed.  559 )  ;  nor  for  money  advanced 
to  purchase  cargo  to  be  shipped  by  the  ves- 
sel (Tiie  Josephine  Spangler,  9  Fed.  773)  ; 
nor  for  money  advanced  to  pay  for  the  pur- 
chase of  a  vessel  (The  Sarah  Harris,  21  Fed. 
Cas.  No.  12,346,  7  Ben.  177). 

Commissions  and  profits. —  The  lender  may 
charge  a  reasonable  commission  over  and 
above  the  actual  amount  of  the  bills  paid  off, 
and  it  would  have  the  same  dignity  as  the 
amount  of  the  bills.  The  Emily  B.  Souder  v. 
Pritchard,  17  W^all.  (U.  S.)  666,  21  L.  ed. 
683;  The  Sarah  Harris,  21  Fed.  Cas.  No. 
12,346,  7  Ben.  177.  Of  course  if  the  lender 
occupies  a  fiduciary  position  he  cannot  make 
a  secret  profit.  The  Alvega,  30  Fed.  694. 
Nor  can  he  make  two  profits,  in  the  shape  of 
commissions  and  excessive  interest,  or  charges 
over  and  above  wages  paid  and  superintend- 
ence also.  The  Augustine  Kobbe,  37  Fed. 
696,  39  Fed.  559.  But  under  ordinary  cir- 
cumstances a  materialman  can  charge  a  profit 
on  the  amount  of  wages  paid.  Brady  v.  The 
Eva,  McGloin  (La.)  49. 

Under  the  Alalrama  code  in  force  in  1863 
the  proceeds  of  a  cargo  of  salt,  althovigh  ap- 
plied to  the  payment  of  crew's  wages  and 
other  charges  against  the  vessel,  do  not  give 
rise  to  a  lien.  The  James  Battle  v.  Waring, 
39  Ala.  180. 

Under  the  Arkansas  statute  money  ad- 
vanced to  pay  the  wages  of  boatmen  does  not 
acquire  the  privileged  rank  which  such  wages 
have.    The  P.  H.  White  v.  Levy,  10  Ark.  411. 

[VI.  B,  2.  d,  (II).  (c)] 
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VII.  CIRCUMSTANCES  UNDER  WHICH  LIEN  ARISES. 

A.  In  General.  As  to  all  maritime  liens  except  those  of  materialmen,  the 
rendition  of  tlie  service  to  the  vessel  or  the  bringing  her  into  such  relations  with 
any  one  as  creates  a  maritime  cause  of  action  against  her  impresses  upon  her  a 
maritime  lien  irrespective  of  questions  of  credit  or  ownership.^ 

B.  Liens  of  Materialmen  —  l.  In  General.  As  to  liens  of  materialmen,  on 
account  of  the  fact  that  they  were  long  considered  in  English  admiralty  law  to  be 
scarcely  maritime  at  all,  a  lien  does  not  arise  except  under  rigid  conditions, 
governed  and  varied  by  many  circumstances.'^ 

2.  Rule  as  to  Foreign  Vessels  —  a.  General  Principle.  Under  the  general 
maritime  law  a  materialman  has  a  lien  upon  a  foreign  vessel  as  security  if  the 
requisites  hereinafter  discussed  concur.^ 

b.  What  Vessels  Are  Foreign  —  (i)  General  Principle.  A  vessel  is  foreign 
when  the  materialman's  service  is  rendered  in  a  port  of  the  state  or  country  to 
which  the  vessel  does  not  belong,  or  where  her  owner  does  not  reside.^ 

(ii)  Character  of  Vessel  as  Affected  by  Reoistry  or  Enrolment, 
The  domestic  or  foreign  character  of  a  vessel  is  presumptively  determined  by  its 
registry  or  enrolment.  Parties  who  deal  with  it  on  the  strength  of  this,  and  of 
its  port  as  painted  on  the  vessel,  are  entitled  to  regard  this  as  binding  in  the 
absence  of  actual  or  constructive  knowledge  of  the  real  residence  of  the  owners.^^ 


Under  Louisiana  code  (1825),  §  3204  [Code 
(1870),  §  3237],  advances  of  money  were  not 
classed  as  necessaries  except  in  one  or  two 
instances  expressly  named  (for  example  loans 
for  the  last  voyage,  and  loans  on  bottomry ) , 
and  gave  no  lien.  I^earned  v.  Brown,  94  Fed. 
876,  36  C.  C.  A.  524;  The  Canary  No.  2,  22 
Fed.  532;  Elstner-Martin  Grocery  Co.  Xi.  La- 
mont,  113  La.  894,  37  So.  868;  Owens  v. 
Davis,  15  La.  Ann.  22 ;  Hyde  f.  Culver,  4 
La.  Ann.  9;  Grant      Fiol,  17  La.  158. 

Under  the  Missouri  and  Ohio  statutes,  ad- 
vances of  money  do  not  give  rise  to  a  lien. 
Bryan  v.  The  Pride  of  the  West,  12  Mo.  371; 
Dewitt  V.  The  St.  Lawrence,  3  Ohio  St.  325; 
McGuire  v.  The  Kentucky,  20  Ohio  62. 

Under  the  Pennsylvania  act  of  April  20, 
1858,  the  discount  of  a  note  by  a  bank  for  a 
steamer's  use  gives  no  lien.  The  Daniel 
Kaine,  31  Fed.  746. 

Under  the  South  Carolina  act  giving  labor- 
ers a  privilege  and  preference,  a  contractor 
does  not  acquire  such  rights  for  money  paid 
by  him  for  labor.  Butler  The  Julia,  57 
Fed.  233. 

6.  See  supra,  VI,  A. 

7.  See  supra,  III,  B,  2,  f,  (ill);  VI,  B; 
and  infra,  VII,  B,  2-3. 

8.  Connecticut. —  Buddington  v.  Stewart,  14 
Conn.  404. 

Maine. —  Perkins  v.  Pike,  42  Me.  141,  66 
Am.  Dec.  267. 

Mississippi. —  Hursev  v.  Hassam,  45  Miss. 
133. 

New  Torlc. —  American  Ins.  Co,  v.  Coster,  3 
Paige  323. 

United  States.— The  Glide,  167  U.  S.  606, 
17  S.  Ct.  930,  42  L.  ed.  296;  The  Kate,  164 
U.  S.  458,  17  S.  Ct.  135,  41  L.  ed.  512;  The 
J.  E.  Rumbell,  148  U.  S.  1,  13  S.  Ct.  498,  37 
L.  ed.  345;  Insurance  Co.  v.  Baring,  20  Wall. 
159,  22  L.  ed.  250;  The  Emily  B.  Souder  v. 
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Pritchard,  17  Wall.  666,  21  L.  ed.  683;  The 
Patapsco  V.  Boyce,  13  Wall.  329,  20  L.  ed. 
696;  Hazlehurst  v.  The  Lulu,  10  Wall.  192, 
19  L.  ed.  906;  The  St.  Jago  de  Cuba,  9  Wheat. 
409,  6  L.  ed.  122;  The  Grapeshot  v.  Waller- 
stein,  9  Wall.  129,  19  L.  ed.  651;  Cohan  v. 
The  Rolling  Wave,  6  Fed.  Cas.  No.  2,959a; 
Dearborn  v.  The  Union,  7  Fed.  Cas.  No.  3,714, 

1  Wklv.  Notes  Cas.  (Pa.)  222;  Wilson  v.  The 
Jewess,  30  Fed.  Cas.  No.  17,812. 

9.  Pendergast  v.  The  Kalorama,  10  Wall. 
(U.  S.)  204,  19  L.  ed.  941;  Hazelhurst  v.  The 
Lulu,  10  Wall.  (U.  S.)  192,  19  L.  ed.  906; 
The  H.  C.  Grady,  87  Fed.  232 ;  The  Charlotte 
Vanderbilt,  19  Fed.  219;  The  Canada,  7  Fed. 
119,  7  Sawy.  173;  The  Chusan,  5  Fed.  Cas. 
No.  2,716,  1  Sprague  39  [affirmed  on  this 
point  but  reversed  on  another  point  in  5  Fed. 
Cas.  No.  2,717,  2  Story  455];  The  Neversink, 
18  Fed.  Cas.  No.  10,133,  5  Blatchf.  539  [af- 
firming  20  Fed.  Cas.  No.  12,079]  ;  The  Sarah 
J.  Weed,  21  Fed.  Cas.  No.  12,350,  2  Lowell 
555;  Dowell  v.  Goode,  25  Ohio  St.  390.  See 
34  Cent.  Dig.  tit.  "Maritime  Liens,"  §§  7-9. 

10.  Weight  to  be  given  to  the  name  painted 
on  the  vessel  and  the  vessel's  papers  see  Pitt- 
man  V.  The  Samuel  Marshall,  49  Fed.  754 
[affirmed  in  54  Fed.  396,  4  C.  C.  A.  385]; 
The  Ellen  Holgate,  30  Fed.  125;  The  Lotus 
No.  2,  26  Fed.  637 ;  Baldwin  v.  The  E.  Morris, 

2  Fed.  Cas.  No.  799;  Collins  v.  The  Fort 
Wayne,  6  Fed.  Cas.  No.  3,012,  1  Bond  476; 
Dudley  v.  The  Superior,  7  Fed.  Cas.  No.  4,115, 
1  Newb.  Adm.  176;  The  George  T.  Kemp,  10 
Fed.  Cas.  No.  5,341,  2  Lowell  477;  Jones  v. 
The  Ratler,  13  Fed.  Cas.  No.  7,490,  Taney 
456;  Pickell  v.  The  Loper,  19  Fed.  Cas.  No. 
11,119,  Taney  500;  The  Sarah  Starr,  21  Fed. 
Cas.  No.  12,354,  1  Sprague  453;  The  Susan 
G.  Owens,  23  Fed.  Cas.  No.  13,634;  Tree  v. 
The  Indiana,  24  Fed.  Cas.  No.  14,165,  Crabbe 
479;  The  Walkyrien,  29  Fed.  Cas.  No.  17,092, 
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(ill)  Chara  cter  of  Vessel  as  Affected  by  A  ctual  Residence  of  0  wner. 
But  if  there  are  local  owners  or  sources  of  credit,  and  this  is  known  or  easily  ascer- 
tainable by  the  materialman,  he  is  bound  by  such  knowledge  or  means  of  knowl- 
edge, and  the  presumption  arising  from  the  vessel's  papers  disappears.^^  A  "  for- 
eign "  vessel  in  this  sense  includes  vessels  of  other  states  as  well  as  vessels  of  other 
countries.^^ 

(iv)  Character  of  Vessel  as  Affected  by  Place  of  Delivery.  As 
delivery  to  the  ship  or  within  the  immediate  presence  or  control  of  her  officers  is 
necessary  in  order  to  create  a  maritime  lien,  it  follows  that  the  question  whether 
the  transaction  is  with  a  domestic  or  foreign  ship  is  governed  by  the  relation  which 
she  bears  to  the  port  where  she  is  lying  when  the  articles  are  delivered  on  board 
or  the  substantial  part  of  the  work  done,  not  by  the  relation  of  the  parties  to 
each  other  where  the  supplies  are  ordered.^^ 


11  Blatchf.  241;  Weaver  v.  The  S.  G.  Owens, 
29  Fed.  Cas.  No.  17,310,  1  Wall.  Jr.  359. 

In  Nova  Scotia  see  Smith  v.  Fulton,  11 
Nova  Scotia  225. 

In  this  sense  the  home  port  is  the  port 
where  the  vessel  should  be  registered  or  en- 
rolled as  required  by  the  federal  statutes, 
that  is,  the  port  at  or  nearest  to  which  the 
owner  of  the  vessel  usually  resides.  The 
Thomas  Fletcher,  24  Fed.  375;  Parmelee  v. 
The  Charles  Mears,  18  Fed.  Cas.  No.  10,766, 
Newb.  Adm.  197. 

If  the  vessel  has  only  a  temporary  enrol- 
ment at  the  time  the  supplies  are  furnished 
her  character  is  presumptively  determined  by 
such  enrolment.  The  Glenmont,  34  Fed.  402 
[affirming  32  Fed.  703]  ;  Scott  v.  Plymouth, 
21  Fed.  Cas.  No.  12,544,  6  McLean  463,  Newb. 
Adm.  56. 

11.  The  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.) 
409,  6  L.  ed.  122;  The  New  Brunswick,  125 
Fed.  567  [affirmed  in  129  Fed.  893,  64  C.  C.  A. 
325]  ;  Learned  v.  Brown,  94  Fed.  876,  36 
C.  C.  A.  524;  The  Marion  S.  Harriss,  81  Fed. 
964;  The  Havana,  64  Fed.  496,  12  C.  C.  A. 
361 ;  McCarthy  v.  The  Richard  S.  Garrett,  44 
Fed.  379;  Tlie  Augustine  Kobbe,  39  Fed.  559 
[affirming  37  Fed.  696]  ;  The  Chelmsford,  34 
Fed.  399 ;  The  Lotus  No.  2,  26  Fed.  637 ;  The 
Thomas  Fletcher,  24  Fed.  375;  Stephenson  v. 
The  Francis,  21  Fed.  715;  The  Mary  Chilton, 
4  Fed.  847;  The  E.  A.  Barnard,  2  Fed.  712; 
The  Albany,  1  Fed.  Cas.  No.  131,  4  Dill.  439, 
15  Alb.  L.  J.  67;  The  Alice  Tainter,  1  Fed. 
Cas.  No.  194,  5  Ben.  391  [affirmed  in  1  Fed. 
Cas.  No.  195,  14  Blatchf.  41]  ;  Dudley  v.  The 
Superior,  7  Fed.  Cas.  No.  4,115,  1  Newb. 
Adm.  176;  The  Geo.  T.  Kemp,  10  Fed.  Cas. 
No.  5,341,  1  Lowell  477;  The  Guisborough, 
11  Fed.  Cas.  No.  5,864,  8  Ben.  407;  Hill  v. 
The  Golden  Gate,  12  Fed.  Cas.  No.  6,492, 
Newb.  Adm.  308;  The  Island  City,  13  Fed. 
Cas.  No.  7,109,  1  Lowell  375;  McAllister  v. 
The  Sam  Kirkman,  15  Fed.  Cas.  No.  8,658,  1 
Bond  369 ;  The  Mary  Bell,  16  Fed.  Cas.  No. 
9,199,  1  Sawy.  135;  The  Plymouth  Rock,  19 
Fed.  Cas.  No.  11,235,  7  Ben.  448  [affirmed  in 
19  Fed.  Cas.  No.  11,237,  13  Blatchf.  505]; 
Rees  V.  Steam-boat  Gen.  Terry,  3  Dak.  155, 
13  N.  W.  533;  Donnell  v.  The  Starlight,  103 
Mass.  227.  See  34  Cent.  Dig.  tit.  "  Maritime 
Liens,"  §§  7-9. 


Where  a  vessel  has  two  owners  residing 
opposite  each  other  in  different  states,  sepa- 
rated by  a  navigable  stream,  it  has  been  held 
that  the  vessel  is  a  domestic  vessel  in  the 
home  of  each.  The  Rapid  Transit,  11  Fed. 
322.  But  the  better  doctrine  is  that  a  ship 
cannot  be  a  domestic  vessel  in  more  than  one 
place  at  a  time.  The  Ellen  Holgate,  30  Fed. 
125;  The  Jennie  B.  Gilkey,  19  Fed.  127. 

12.  Pendergast  v.  The  Kalorama,  10  Wall. 
(U.  S.)  204,  19  L.  ed.  941;  Pratt  v.  Reed, 
19  How.  (U.  S.)  359,  15  L.  ed.  660;  The 
H.  C.  Grady,  87  Fed.  232;  The  Augustine 
Kobbe,  39  Fed.  559;  The  Cumberland,  30 
Fed.  449;  The  Canada,  7  Fed.  119,  7  Sawy. 
173;  The  Sarah  J.  Weed,  21  Fed.  Cas.  No. 
12,350.  2  Lowell  555;  Thomas  v.  The  Kos- 
ciusko, 23  Fed.  Cas.  No.  13,901,  11  N.  Y. 
Leg.  Obs.  38;  Stearns  v.  Doe,  12  Gray  (Mass.) 
482,  74  Am.  Dec.  608;  Dowell  v.  Goode,  25 
Ohio  St.  390.  See  also  The  Golden  Rod,  151 
Fed.  6. 

In  the  old  case  of  Levering  v.  Bank  of 
Columbia,  15  Fed.  Cas.  No.  8,286,  1  Cranch 
C.  C.  152,  15  Fed.  Cas.  No.  8,287,  1  Cranch 
C.  C.  207  (decided  in  1803-1804)  it  was  de- 
cided that  a  ship  hailing  from  Alexandria 
(then  in  the  District  of  Columbia)  was  not 
a  foreign  vessel  as  to  supplies  furnished  when 
in  Baltimore.  The  opinion  is  meager  and 
does  not  rest  upon  any  peculiar  doctrine  as 
to  the  District'  of  Columbia.  The  arguments 
of  counsel  would  indicate  that  the  court 
treated  the  states  as  not  foreign  to  each  other 
in  this  sense.  If  so  the  case  is  overruled  by 
the  authorities  above  quoted. 

13.  The  Marion  S.  Harris,  85  Fed.  79G, 
29  C.  C.  A.  428 ;  The  Vigilancia,  58  Fed.  698 ; 
The  Augustine  Kobbe,  39  Fed.  559  [affirming 
37  Fed.  696]  ;  The  Chelmsford,  34  Fed.  399 
(following  the  other  cases  reluctantly)  ;  Tlie 
Huron,  29  Fed.  183;  The  Agnes  Barton,  26 
Fed.  542;  The  Mary  McCabe,  22  Fed.  750; 
The  Rapid  Transit,  11  Fed.  322;  Graham 
The  Escoriaza,  10  Fed.  Cas.  No.  5,666;  The 
Sarah  J.  Weed,  21  Fed.  Cas.  No.  12,350,  2 
Lowell  555;  Thomas  v.  The  Kosciusko,  23 
Fed.  Cas.  No.  13,901,  11  N.  Y.  Leg.  Obs.  38. 
See  also  infra,  XI.  A.  Compare  The  Chris- 
topher North,  5  Fed.  Cas.  No.  2,707,  6  Biss. 
414. 

Canada  cases  supporting  text  are  Williams 
[VII,  B.  2.  b,  (iv)l 
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3.  Rule  as  to  Domestic  Vessels  —  a.  Independent  of  Statute.  Under  the 
general  maritime  law  as  administered  outside  of  England  and  under  the  early 
maritime  law  of  England,  there  was  no  distinction  between  domestic  and  foreign 
vessels,  but  materialmen  had  a  lien  upon  both  alike.^*  But  in  consequence  of  the 
warfare  of  the  common-law  courts  on  the  English  admiralty  it  became  settled  in 
the  mother  country  that  materialmen  had  no  lien  on  either  domestic  or  foreign 
vessels,  except  by  express  hypothecation  in  the  nature  of  bottomry.^^  Under  the 
infinence  of  this  English  rule,  the  American  admiralty  courts,  although  not  going 
so  far  as  to  deny  tlie  right  of  the  materialman  to  any  implied  lien  at  all,  construed 
the  general  maritime  law  to  deny  such  lien  in  the  case  of  domestic  vessels  where 
there  was  no  local  act  creating  it.^^ 


V.  The  Ship  Flora,  6  Can.  Exch.  137;  Ship- 
owners' Dry-Dock  Co.  v.  The  Ship  Flora,  6 
Can.  Exch.  135. 

State  statutes. —  In  this  respect  the  con- 
struction of  the  state  statutes  varies,  as 
might  be  expected  in  view  of  their  widely 
differing  language.  In  Mehan  v.  Thompson, 
71  Me.  492,  where  the  contract  for  the  timber 
to  be  used  in  the  ship  was  between  two  citi- 
zens of  the  state  and  the  circumstances 
showed  that  the  particular  vessel  was  in  con- 
templation of  both  parties,  the  statute  was 
held  to  apply,  although  the  actual  delivery 
of  the  timber  was  in  another  state.  On  the 
other  hand  the  Massachusetts  act  is  held  to 
apply  only  to  materials  furnished  in  the 
state.  McDonald  v.  The  Nimbus,  137  Mass. 
360.  This  is  also  the  construction  of  the 
Missouri  act.  James  v.  The  Pawnee,  19  Mo. 
517  ;  The  Karitan  v.  Pollard,  10  Mo.  583.  The 
New  Jersey  act  also  is  construed  to  mean 
that  the  right  of  lien  is  governed  by  the  fact 
that  the  work  is  done  within  the  state,  al- 
though the  contract  was  made  in  another 
state.  Baeder  v.  Carnie,  44  N.  J.  L.  208. 
This  also  is  the  construction  of  the  New  York 
statute.  Phoenix  Iron  Co.  v.  The  Hopatcong, 
127  N.  Y.  206,  27  N.  E.  841  [affirming  6 
IST.  Y.  Suppl.  215]  ;  Moores  v.  Lunt,  1  Hun 
(N.  Y.)  650,  4  Thomps.  &  C.  154  [reversing 
on  other  grounds  13  Abb.  Pr.  N.  S.  166]; 
Phillips  V.  Myers,  30  How.  Pr.  (N.  Y.)  184. 
Under  the  Ohio  statute  the  fact  that  the 
materials  were  used  in  Ohio  does  not  give 
rise  to  the  lien  where  they  were  purchased 
out  of  the  state.  Fearing  v.  Schooner  Myrtle, 
2  Ohio  Dec.  (Reprint)  175,  2  West.  L.  Month. 
7.  Under  the  Pennsylvania  act,  if  the  ma- 
terials are  used  in  the  state^  there  is  a  lien, 
although  the  contract  therefor  was  made  out 
of  the  state,  but  not  if  they  were  furnished 
out  of  the  state.  Low  v.  The  Ship  Clarence 
S.  Bement,  2  Pa.  Co.  Ct.  430,  19  Wkly.  Notes 
Cas.  153;  Churchman  v.  Keefe,  2  Del.  Co. 
(Pa.)  256.  Under  the  Wisconsin  act  the 
claim  must  arise  in  the  state  in  order  for  the 
lien  to  vest.  If  the  contract  is  between  citi- 
zens of  the  state  and  the  vessel  at  the  time 
is  out  of  the  state,  it  does  not  vest  until  the 
vessel  returns  to  the  state.  Thorsen  v.  The 
J.  B.  Martin,  26  Wis.  488,  7  Am.  Rep.  91; 
McRoberts  r.  The  Henry  Clay,  17  Wis.  101. 

14.  The  Underwriter,  119  Fed.  713;  The 
Susan  G.  Owens,  23  Fed.  Cas.  No.  13,634 
[affirmed  in  29  Fed.  Cas.  No.  17,310] ;  Taylor 
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V.  The  Commonwealth,  23  Fed.  Cas.  No. 
13,787;  Zane  v.  The  President,  30  Fed.  Cas. 
No.  18,201,  4  Wash.  453.  See  especially  the 
dissenting  opinion  of  Mr.  Justice  Clifford  in 
Rodd  V.  Heartt,  21  Wall.  (U.  S.)  558,  22 
L.  ed.  654. 

15.  The  Underwriter,  119  Fed.  713;  Zane 
f.  The  President,  30  Fed.  Cas.  No.  18,201, 
4  Wash.  453.    And  see  supra,  III,  B,  2,  f,  (iii). 

16.  Alabama. —  Scatcherd  Lumber  Co.  v. 
Rike,  113  Ala.  555,  21  So.  136,  59  Am.  St. 
Rep.  147. 

Connecticut. —  Buddington  v.  Stewart,  14 
Conn.  404. 

Lousiana. — Hyde  v.  Culver,  4  La.  Ann.  9. 

il/atne.— Perkins  v.  Pike,  42  Me.  141,  66 
Am.  Dec.  267. 

Mississippi. —  Hursey  v.  Hassam,  45  Miss. 
133. 

Washington. —  Price  v.  Frankel,  1  Wash. 
Terr.  33. 

United  States.— The  J.  E.  Rumbell,  148 
U.  S.  1,  13  S.  Ct.  498,  37  L.  ed.  345;  The 
Edith,  94  U.  S.  518,  24  L.  ed.  167  [affirming 
8  Fed.  Cas.  No.  4,282,  5  Ben.  432  {affirmed 
in  8  Fed.  Cas.  No.  4,283,  11  Blatchf.  451)]; 
The  Sue,  137  Fed.  133;  Alaska,  etc..  Steam- 
ship Co.  i:  Chamberlain,  116  Fed.  600,  54 
C.  C.  A.  56;  The  John  S.  Parsons,  110  Fed. 
994  ;  The  Chelmsford,  34  Fed.  399  ;  The  Daniel 
Kaine,  31  Fed.  746;  The  Queen  of  St.  Johns, 
31  Fed.  24;  The  Venture,  26  Fed.  285;  The 
Thomas  Fletcher,  24  Fed.  375;  The  Red  Wing, 
14  Fed.  869,  5  McCrary  122 ;  The  D.  S.  New- 
comb,  12  Fed.  735;  the  E.  A.  Barnard,  2 
Fed.  712;  The  Albany,  1  Fed.  Cas.  No.  131, 
4  Dill.  439,  15  Alb.  L.  J.  67;  The  Alida,  1 
Fed.  Cas.  No.  199,  Abb.  Adm.  165;  The 
Augusta,  2  Fed.  Cas.  No.  647;  Boon  v.  The 
Hornet,  3  Fed.  Cas.  No.  1,640,  Crabbe  426; 
The  Calisto,  4  Fed.  Cas.  No.  2,316,  2  Ware 
37;  The  Circassian,  5  Fed.  Cas.  No.  2,720a,  6 
Alb.  L.  J.  401;  Davis  v.  Child,  7  Fed.  Cas. 
No.  3,628,  2  Ware  78,  3  N.  Y.  Leg.  Obs.  147 ; 
Davis  V.  New  Brig,  7  Fed.  Cas.  No.  3,643, 
Gilp.  473;  Dudley  v.  The  Superior,  7  Fed. 
Cas.  No,  4,115,  1  Newb.  Adm.  176;  The  Eliza 
Jane,  8  Fed.  Cas.  No.  4,363,  1  Sprague  152; 
Hendrickson  v.  The  Gesner,  11  Fed.  Cas.  No. 
6,356;  Hill  v.  The  Golden  Gate,  12  Fed.  Cas. 
No.  6,492,  1  Newb.  Adm.  308;  The  Lillie 
Mills,  15  Fed.  Cas.  No.  8.352,  1  Sprague  307 ; 
McAllister  v.  The  Sam  Kirkman,  15  Fed.  Cas. 
No.  8,658.  1  Bond  369 ;  Marsh  v.  The  Minnie, 
16  Fed.  Cas.  No.  9,117;  The  Mary  Bell,  16 
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b.  Local  Statutes  as  Creating  Lien  —  (i)  General  Principle.  Since  the 
decision  in  The  General  Smith/'  the  right  to  an  implied  lien  for  supplies,  repairs, 
or  other  necessaries  famished  to  domestic  vessels,  where  there  is  a  local  act 
authorizing  such  lien,  is  universally  recognized. 

(ii)  Validity  of  Local  Statutes  Giving  Such  Lien — (a)  As  Giving  the 
Lien.  When  the  cause  of  action  is  maritime  by  nature,  although  not  vested  with 
a  lien  under  the  general  principles  of  admiralty  law,  a  local  statute  can  superadd 
a  maritime  lien,  if  the  vessel  against  which  it  is  asserted  is  within  the  range  of 
state  legislation  ;  and  such  lien  is  enforceable  in  an  admiralty  court  by  a  proceeding 
in  rem.  In  other  words  a  local  statute  can  add  to  a  cause  of  action  essentially 
maritime  a  lien  which  it  did  not  have  before,  as  such  legislation  does  not  alfect 
the  general  bounds  of  admiralty  jurisdiction;  and  the  federal  court,  finding  a 
subject  maritime  by  nature,  will  enforce  it  without  inquiring  into  its  origin,  just 
as  it  would  do  in  the  case  of  a  common-law  or  equity  cause  of  action  created  by  a 
state  statute. But  a  state  statute  cannot  create  a  maritime  lien  as  incident  to 
a  cause  of  action  not  maritime  by  nature,  for  in  such  case  it  would  be  in  the 
power  of  the  states  to  enlarge  the  general  scope  of  the  admiralty  jurisdiction 
recognized  in  the  federal  constitution.^"^  Hence  a  state  cannot  annex  an  admiralty 
lien  to  a  contract  for  the  original  construction  of  a  vessel,  as  that  is  not  under  the 
decisions,  maritime  by  nature,  and  a  state  cannot  change  its  nature.^^  But  as  the 
power  of  the  state  in  this  regard  is  limited  simply  by  the  admiralty  clause  of 
the  federal  constitution,  it  follows  that  it  is  free  to  annex  liens  to  non-maritime 
causes  of  action,  such  liens  being  ordinary  statutory  liens  and  not  maritime  liens. 
For  this  reason  it  can  give  a  lien  enforceable  in  its  own  courts  on  a  contract  for 
the  building  of  a  ship.^^    For  the  same  reason  it  can  give  a  lien  enforceable  in  its 


Fed.  Cas.  No.  9,199,  1  Sawy.  135;  Pickell  v. 
The  Loper,  19  Fed.  Cas.  No.  11,119,  Taney 
500;  Read  r.  Hull  of  a  New  Brig,  20  Fed. 
Cas.  No.  11,G09,  1  Story  244;  leaver  f. 
The  Thales,  21  Fed.  Cas.  No.  12,594;  The 
Stephen  Allen,  22  Fed.  Cas.  No.  13,361,  1 
Blatchf.  &  H.  175;  The  Teller,  23  Fed.  Cas. 
No.  13,822;  Zane  v.  The  President,  30  Fed. 
Cas.  No.  18,201,  4  Wash.  453;  Zollinger  v. 
The  Emma,  30  Fed.  Cas.  18,218. 

See  34  Cent.  Dig.  tit.  "Maritime  Liens," 
§  7. 

This  doctrine  was  first  announced  by  the 

supreme  court  in  The  General  Smith,  4 
Wheat.  (U.  S.)  438,  4  L.  ed.  609,  in  a  short 
opinion  written  by  Mr.  Justice  Story.  A 
strong  effort  was  made  to  bring  about  a 
reconsideration  of  the  question  in  Rodd  v. 
Heartt,  21  Wall.  (U.  S.)  558,  22  L.  ed.  654, 
but  Mr.  Justice  Bradley  in  delivering  the 
opinion,  while  not  denying  that  the  distinc- 
tion between  foreign  and  domestic  vessels 
had  no  warrant  in  the  general  law  of  the 
sea,  held  to  it  as  a  settled  principle  of  Ameri- 
can' jurisprudence.  And  the  decisions  on  the 
subject  are  innumerable.  The  decisions  in 
The  Union  Express,  24  Fed.  Cas.  No.  14,364, 
Brown  Adm.  537,  and  Taylor  v.  The  Com- 
monwealth, 23  Fed  Cas.  Nos.  13,787,  13,788, 
were  based  upon  a  misapprehension  of  the 
purpose  of  the  supreme  court  in  reenacting 
the  12th  Admiralty  Rule  as  it  now  stands 
(then  just  reenacted).  The  judges  seemed  to 
consider  that  the  right  to  proceed  in  rem  de- 
pended on  this  rule,  whereas  the  supreme 
court  in  Rodd  v.  Heartt,  21  Wall.  (U.  S.) 
558,  2  L.  ed.  654  (decided  just  after  these 
cases)  based  the  right  to  proceed  under  this 
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rule  on  the  existence  of  a  local  statvite,  as 
far  as  the  implied  lien  is  concerned. 

17.  The  General  Smith,  4  Wheat.  (U.S.) 
438,  4  L.  ed.  609. 

18.  See  sujjra,  VII,  B,  3,  a,  b. 

19.  The  Robert  W.  Parsons,  191  U.  S.  17, 
24  S.  Ct.  8,  48  L.  ed.  73;  The  Glide,  107  U.  S. 
600,  17  S.  Ct.  930,  42  L.  ed.  296;  The  J.  E. 
Rumbell,  148  U.  S.  1,  13  S.  Ct.  498,  37  L.  ed. 
345;  Rodd  t;.  Heartt,  21  Wall.  (U.  S.)  558,  22 
L.  ed.  654;  Ex  p.  McNeil,  13  Wall.  (U.  S.) 
236,  20  L.  ed.  624;  Frederick  v.  Rees,  135 
Fed.  730,  68  C.  C.  A.  368;  The  Energia,  124 
Fed.  842;  The  Lida  Fowler,  113  Fed.  605; 
The  Iris,  100  Fed.  104,  40  C.  C.  A.  301 ;  The 
Menominie,  36  Fed.  197;  The  Svlvan  Stream, 
35  Fed.  314;  The  Island  City/ 13  Fed.  Cas. 
No.  7,109,  1  Lowell  375;  Fralick  v.  Betts,  13 
Hun  (N.  Y.)  632;  The  Petrel  v.  Dumont,  28 
Ohio  St.  602,  22  Am.  Rep.  397.  See  34  Cent. 
Dig.  tit.  "Maritime  Liens,"  §§  21-23. 

20.  The  expressions  in  The  Belfast  v.  Boon, 
7  Wall.  (U.  S.)  624,  19  L.  ed.  266,  and  in 
The  Universe,  108  Fed.  968,  that  "  state  legis- 
latures have  no  authority  to  create  a  mari- 
time lien "  must  be  understood  with  this 
qualification. 

A  state  statute  can  add  to  a  maritime 
cause  of  action  a  lien  not  incident  to  it  inde- 
pendent of  such  statute,  as  is  abundantly 
evident  by  the  cases  cited  supra,  note  19  ;  but 
it  cannot  make  a  cause  of  action  maritime 
which  is  not  so  by  nature,  nor  add  to  a  non- 
maritime  cause  of  action  a  maritime  lien. 

21.  See  supra,  VI,  B,  2,  c,  (iii),  (a). 

22.  Indiana.—  Sinton  v.  The  R.  R.  Roberts, 
34  Ind.  448,  7  Am.  Rep.  229 ;  Wyatt  v.  Stuck- 
ley,  29  Ind.  279. 
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own  courts  on  vessels  plying  in  waters  not  included  in  the  federal  maritime  juris' 
diction,  for  instance,  waters  entirely  within  the  boundaries  of  a  state  and  not 
connected  with  other  waters  giving  an  outlet  to  other  states  or  countries.^^ 

(b)  As  Providing  Remedies  For  Its  Enforcement  —  (1)  Local  Statutes 
Giving  Pure  Proceedings  In  Pem.  Article  3,  section  2,  of  the  federal  con- 
stitution provides  that  the  federal  judicial  power  shall  extend  inter  alia  "  to  all 
cases  of  admiralty  and  maritime  jurisdiction."  The  first  congress  which  assem- 
bled after  the  constitution  went  into  effect  passed  the  famous  Judiciary  Act  of 
September  24,  1789.^^  Chapter  20,  section  9,  of  this  act  vested  the  federal 
district  courts  with  cognizance  "  of  all  civil  cases  of  admiralty  and  maritime 
jurisdiction ;  saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy, 
wliere  the  common  law  is  competent  to  give  it.  .  .  .  And  such  jurisdiction 
shall  be  exclusive."  Under  the  influence  of  these  provisions  the  courts  have  held 
that  the  effect  of  a  local  statute  is  merely  to  add  the  remedy  in  rem,  or  lien  to  a 
maritime  cause  of  action,  which  lien,  being  maritime,  is  exclusively  enforceable 
as  such  in  the  federal  district  courts.  A  state  statute  cannot  vest  a  state  court 
with  jurisdiction  to  enforce  such  a  lien  by  a  proceeding  in  rem  in  the  strict  sense 
in  which  that  term  is  used,  that  is,  a  proceeding  against  the  tiling  itself  as  the 
real  defendant.^^ 

(2)  Local  Statutes  Giving  Common-Law  Remedies.  But  although  a  state 
cannot  confer  on  its  courts  jurisdiction  over  a  proceeding  in  rem,  it  can  give  them 
jurisdiction  over  suits  against  the  master  or  owners.  And  it  can  annex  to  such 
suit  a  process  of  attachment.  The  proceeding  in  rem  which  is  forbidden  to  the 
state  courts  is  a  proceeding  against  the  vessel  by  name  as  the  real  defendant  in 
which  the  vessel  itself  is  judged  and  sentenced.^'^    A  proceeding  against  the 


Massachusetts.  —  Foster  v.  The  Richard 
Busteed,  100  Mass.  409,  1  Am.  Rep.  125. 

Michigan. —  Delaney  Forge,  etc.,  Co.  v.  The 
Winnebago,  142  Mich.  84,  105  N.  W.  527. 

Mississippi. —  Archibald  v.  Citizens'  Bank, 
64  Miss.  523,  1  So.  739. 

JVeio  York. —  Brookman  v.  Hamill,  43  N.  Y. 
554,  3  Am.  Rep.  731;  Sheppard  v.  Steele,  43 
N.  Y.  52,  3  Am.  Rep.  660 ;  Murphy  v.  Salem, 

1  Him  140,  3  Thomps.  &  C.  660. 

Oregon. —  The  Gazelle  v.  Lake,  1  Oreg.  119. 

Pennsylvania. — Baizley  v.  The  Odorilla,  121 
Pa.  St.  231,  15  Atl.  521,  1  L.  R.  A.  505. 

Washington. —  Washington  Iron-Works  v. 
Jensen,  3  Wash.  584,  28  Pac.  1019. 

Wisconsin. —  Thorsen  v.  The  J.  B.  Martin, 
26  Wis.  488,  7  Am.  Rep.  91. 

United  States.  —  Edwards  v.  Elliott,  21 
Wall.  532,  22  L.  ed.  487  [affirming  36  N.  J.  L. 
449,  13  Am.  Rep.  463  {affirming  34  N.  J.  L. 
96,  35  N.  J.  L.  265)];  The  Winnebago,  141 
Fed.  945,  73  C.  C.  A.  295;  Purinton  v.  Hull 
of  a  New  Ship,  20  Fed.  Cas.  No.  11,473,  1 
Ware  556  [affirmed  in  20  Fed.  Cas.  No.  11,472, 

2  Curt.  416]. 

23.  Delaney  Forge,  etc.,  Co.  v.  The  Winne- 
bago, 142  Mich.  84,  105  N.  W.  527;  Laing 
V.  The  Forest  Queen,  60  Minn.  537,  72  N.  W. 
809;  Stapp  v.  Steam-EoLt  Clyde,  43  Minn. 
192,  45  N.  W.  430. 

24.  1  U.  S.  St.  at  L.  70. 

25.  This  portion  of  the  original  Judiciary 
Act  is  now  embodied  in  U.  S.  Rev.  St.  §  563, 
cl.  8  [U.  S.  Comp.  St.  (1901)  p.  457]. 

26.  Arkansas. — Turner  v.  Wallace,  11  Ark. 
662. 

California.  —  Crawford  v.  The  Caroline 
Reed,  42  Cal.  469. 
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Mississippi. —  Dever  v.  The  Hope,  42  Miss. 
715,  2  Am.  Rep.  643. 

Neio  York. —  Brookman  v.  Hamill,  43  N.  Y. 
554,  3  Am.  Rep.  731;  Bird  v.  The  Josephine, 
39  N.  Y.  19.  The  case  of  Walker  v.  Black- 
well,  1  Wend.  557,  was  decided  in  1828,  long 
before  this  subject  had  received  any  consider- 
ation. 

Ohio.— The  Petrel  v.  Dumont,  28  Ohio  St. 
602,  22  Am.  Rep.  397;  Dowell  v.  Goode,  25 
Ohio  St.  390.  The  older  case  of  Thompson 
V.  The  Julius  D.  Morton,  2  Ohio  St.  26,  59 
Am.  Dec.  658,  is  hardly  reconcilable  with  the 
above. 

Wisconsin. —  Campbell  v.  Sherman,  35  Wis. 
103. 

United  States. —  The  Robert  W.  Parsons, 
191  U.  S.  17,  24  S.  Ct.  8,  48  L.  ed.  73  [revers- 
ing 168  N.  Y.  586,  60  N.  E.  1112,  52  N.  Y. 
App.  Div.  550,  65  N.  Y.  Suppl.  350]  ;  The 
Glide,  167  U.  S.  606,  17  S.  Ct.  930,  42  L.  ed. 
296  [reversing  157  Mass.  525,  33  N.  E.  163, 
34  Am.  St.  Rep.  305];  Rodd  v.  Heartt,  21 
Wall.  558,  22  L.  ed.  654;  The  Belfast  r. 
Boon,  7  Wall.  624,  19  L.  ed.  266;  The  Moses 
Taylor,  4  Wall.  411,  18  L.  ed.  397;  Fredericks 
V.  Rees,  135  Fed.  730,  68  C.  C.  A.  368 ;  The 
Sylvan  Stream,  35  Fed.  314;  The  Edith,  8 
Fed.  Cas.  No.  4,282,  5  Ben.  432  [affirmed  in 
8  Fed.  Cas.  No.  4,283,  11  Blatchf.  451]; 
McAllister  v.  The  Sam  Kirkman,  15  Fed.  Cas. 
No.  8,658,  1  Bond  369;  Riggs  v.  The  John 
Richards,  20  Fed.  Cas.  No.  11,827,  Newb. 
Adm.  73. 

See  34  Cent.  Dig.  tit.  "Maritime  Liens," 
§  111. 

27.  The  Moses  Taylor,  4  Wall.  (U.  S.) 
411,  18  L.  ed.  397. 
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owner  is  not  made  a  proceeding  in  rem  by  the  fact  tliat  it  is  accompanied  by  an 
attachment ;  for  such  an  attachment  is  a  mere  incident  to  a  personal  suit,  and  a 
mere  means  of  reaching  the  owner's  interest ;  and  in  it  only  his  title  can  be  sold, 
and  not  a  clear  title  to  the  property  itself.'^^ 

(c)  Vessels  Subject  to  Such  Statutes.  Although  there  is  much  conflict,  the 
preponderance  of  authority  and  the  true  principle  is  that  a  state  can  by  statute 
give  a  lien  for  a  maritime  cause  of  action  only  on  domestic  vessels.  Maritime 
liens  upon  foreign  vessels  arise  under  the  general  maritime  law  and  are  governed 
by  the  principles  of  that  law\  It  is  not  within  the  power  of  a  state  to  add  to  or 
subtract  from  the  liens  given  by  the  general  maritime  law,  nor  to  impose  condi- 
tions or  restrictions  upon  them,  thereby  making  a  foreign  vessel  subject  to  a  differ- 
ent law  in  every  port.  The  basis  of  the  state  power  to  legislate  is  the  fact  that 
liens  on  domestic  vessels  are  not  recognized  by  the  general  maritime  law  as  con- 


28.  An  examination  of  the  cases  cited 
supra,  note  26,  will  show  that  the  state 
statutes  held  void  in  them  authorized  pro- 
ceedings against  the  vessel  itself  by  name. 
But  there  is  abundant  authority  in  favor 
of  the  validity  of  the  state  statutes  authoriz- 
ing attachments  as  ancillary  to  a  personal 
suit.  The  Louisiana  decisions  on  the  subject 
are  of  special  interest.  In  Young  v.  The 
Princess  Royal,  22  La.  Ann.  388,  2  Am.  Rep. 
731,  in  1870,  the  court  decided  that  if  the 
process  authorized  by  their  statute  was  a 
proceeding  in  rem,  it  was  unconstitutional. 
In  Southern  Dry  Dock  Co.  r.  The  J.  D.  Perry, 
23  La.  Ann.  39,  8  Am  Rep.  585,  it  was  held 
that  a  proceeding  against  "  Captain  A.  Baird 
and  the  owners  of  the  steamboat  J.  D.  Perry," 
claiming  also  a  privilege  on  the  steamer,  pray- 
ing for  a  writ  of  provisional  seizure  and  that 
the  owners  might  be  cited  and  condemned 
to  pay  plaintiff  the  sum  claimed,  was  a  pro- 
ceeding in  rem  and  void.  The  decision  was 
rendered  at  the  January  term,  1871.  But  in 
Leon  V.  Galceran,  11  Wall.  (U.  S.)  185,  20 
L.  ed.  lA,  decided  about  the  same  time,  and 
probably  unknown  to  the  Louisiana  court, 
the  supreme  court  sustained  a  suit  in  terms 
against  the  owner  under  that  same  statute, 
although  it  was  a  suit  by  seamen  for  their 
wages,  and  was  accompanied  by  a  process 
of  sequestration  or  attachment,  on  the  theory 
that  such  a  process  was  only  an  incident  to 
a  suit  against  the  owner.  Hence  in  State  v. 
Judge,  39  La.  Ann.  499,  2  So.  37,  4  Am.  St. 
Rep.  274,  decided  in  1887,  the  Louisiana  court 
sustained  a  proceeding  under  their  statute  as 
constitutional.  On  this  same  ground  the  Ala- 
bama act  is  valid,  as  the  proceeding  author- 
ized by  it  is  against  the  ovrners,  not  against 
the  boat.  Scatcherd  Lumber  Co.  v.  Rike,  113 
Ala.  555,  21  So.  136,  59  Am.  St.  Rep.  147. 
So  too  the  Florida  statute.  Baars  v.  Creary, 
23  Fla.  311,  2  So.  662.  In  The  Montauk  r. 
Walker,  47  111.  335,  the  Illinois  act  of  1857 
authorizing  a  proceeding  in  rem  against  the 
vessel  by  name  was  sustained  on  the  ground 
that  the  vessel  was  a  domestic  vessel.  The 
court  based  its  opinion  on  the  ground  that 
congress  had  no  jurisdiction  over  domestic 
commerce.  The  decision  is  wrong,  as  the  ad- 
miralty jurisdiction  does  not  depend  on  the 
commerce  clause  of  the  constitution,  but  ex- 
tends to  navigable  waters,  whether  domestic 


or  foreign.  Ex  p.  Garnett,  141  U.  S.  1,  11 
S.  Ct.  840,  35  L.  ed.  631;  The  Norway  v. 
Jensen,  52  111.  373.  For  the  same  reason 
Williamson  i".  Hogan,  46  111.  504,  cannot  be 
sustained.  The  court  decided  that  a  contract 
to  furnish  supplies  to  a  domestic  vessel  is 
not  maritime  at  all,  confusing  the  distinc- 
tion between  the  maritime  character  of  the 
contract  and  the  right  to  a  lien.  In  The  E.  P. 
Dorr  f.  Waldron,  62  111.  221,  a  tugboat,  a 
proceeding  against  a  steamer  by  name  was 
sustained  as  the  equivalent  of  an  ordinary 
attachment.  It  is  not  reconcilable  with  the 
federal  decisions.  In  Turner  v.  Friend,  59 
Me.  290,  it  was  held  that  an  attachment 
against  the  master  accompanied  by  process 
against  the  vessel  is  none  the  less  valid  from 
the  fact  that  he  owns  no  interest  in  the 
vessel ;  but  it  was  for  a  violation  of  a  state 
statute  relating  to  fishing,  not  for  a  maritime 
cause  of  action.  If  the  attachment  is  main- 
tainable, as  shown  above,  only  as  an  ancil- 
lary process  to  reach  defendant's  interest, 
a  state  statute  purporting  to  give  a  right  of 
attachment  against  the  vessel  for  a  maritime 
cause  of  action  and  to  authorize  its  sale 
would  hardly  be  helped  by  the  fact  that  it 
also  authorizes  a  suit  against  someone  having 
no  interest  in  the  vessel.  The  Virginia  vessel 
law  is  now  embodied  in  section  2963  of  the 
code  of  1887.  It  does  not  authorize  a  pro- 
ceeding against  the  vessel  by  name,  but  is  in 
form  a  suit  against  the  owner  or  master 
and  authorizes  an  attachment  in  such  as  "  a 
pending  suit."  Under  the  above  principles 
it  ought  to  be  valid.  But  in  Stewart  v. 
Potomac  Ferry  Co.,  12  Fed.  296,  5  Hughes 
372,  it  was  held  void  as  authorizing  a  pro- 
ceeding in  rem.  The  attempt  of  the  learned 
judae  to  distinguish  it  from  Leon  v.  Galceran, 
11  Wall.  (U.  S.)  185,  20  L.  ed.  74,  was  not 
very  successful.  A  state  is  not  limited  by 
this  doctrine  to  the  creation  of  remedies  on 
the  common-law  side  of  its  courts,  so  long 
as  it  does  not  create  an  admiralty  proceeding 
in  rem.  It  may  confer  the  jurisdiction  on  its 
chancery  courts  also.  Casev,  etc.,  Mfg.  Co. 
V.  Weatherly,  97  Tenn.  297,  37  S.  W.  6; 
Washington  Iron- Works  v.  Jensen,  3  Wash. 
584,  28  Pac.  1019.  The  possessory  lien  of  a 
shipwright  is  unaffected.  The  Two  Marys, 
10  Fed.  919;  Scott  v.  Delahunt,  65  N.  Y. 
128. 
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strued  by  the  English  and  American  courts,  and  hence  such  power  of  legislation 
only  applies  to  domestic  vessels.^^ 

(d)  Construction  of  Such  Statutes.  In  so  far  as  these  statutes  create  a  lien, 
they  are  in  derogation  of  the  common  law  and  should  not  be  construed  retro- 
spectively or  as  enlarging  the  lien  beyond  the  terms  of  the  act,  although  as  far 
as  the  procedure  is  concerned  they  are  remedial  statutes.^^ 


29.  In  The  Chusan,  5  Fed.  Cas.  No.  2,717, 
2  Story  455,  Judge  Story  held  that  the  lien 
for  supplies  furnished  a  foreign  vessel  was 
governed  by  the  principles  of  the  maritime 
law,  and  that  the  New  York  statute  then  in 
force,  which  provided  that  a  lien  for  supplies 
should  cease  upon  the  departure  of  the  vessel 
from  the  state,  applied  only  to  domestic  ves- 
sels, and  could  not  affix  such  a  condition  to 
the  general  m.aritime  law  applying  to  foreign 
vessels.  See  also  The  George  T.  Kemp,  10 
Fed.  Cas.  No.  5,341,  2  Lowell  477  ;  Harris  v. 
The  Henrietta,  11  Fed.  Cas.  No.  6,121,  Newb. 
Adm.  284;  Roosevelt  v.  The  C.  H.  Frost,  20 
Fed.  Cas.  No.  12,033;  Wilson  v.  The  Jewess, 
30  Fed.  Cas.  No.  17,812.  In  The  Lyndhurst, 
48  Fed.  839,  Judge  Addison  Brown,  following 
the  Chusan  case,  supra,  held  that  the  New 
York  statute  requiring  a  notice  of  lien  to  be 
filed  in  the  clerk's  office  within  thirty  days 
did  not  aftect  the  lien  for  supplies  furnished 
foreign  vessels.  In  The  Electron,  74  Fed. 
689,  21  C.  C.  A.  12,  the  circuit  court  of  ap- 
peals for  that  same  circuit,  although  forbear- 
ing to  pass  upon  the  question  whether  a  state 
can  create  a  maritime  lien  upon  a  foreign 
vessel,  held  that  it  could  not  change  the 
conditions  under  which  such  a  lien  arose, 
nor  confer  a  lien  where  credit  was  not  in 
fact  given  to  the  vessel,  being  foreign.  In 
Cuddy  V.  Clement,  113  Fed.  454,  51  C.  C.  A. 
288  [affirming  107  Fed.  978],  the  circuit 
court  of  appeals  for  the  Massachusetts  cir- 
cuit held  that  such  statutes  applied  only  to 
domestic  vessels.  In  The  New  Brunswick, 
129  Fed.  893,  64  C.  C.  A.  325  [affirming 
125  Fed.  567],  the  same  principle  was  fol- 
lowed. Even  under  a  state  statute  supplies 
are  not  "  furnished  "  to  a  vessel  in  the  sense 
of  such  a  law  unless  the  vessel  is  at  the  time 
in  the  state  Bennett  v.  Beadle,  142  Cal.  239, 
75  Pac.  843.  The  Indiana  Water-Craft  Law  is 
held  not  to  extend  to  contracts  made  and 
broken  out  of  the  state.  Copinger  v.  The 
David  Gibson,  14  Ind.  480;  The  J.  P.  Tweed  v. 
Richards,  9  Ind.  525.  See  also  Bidwell  t\ 
Whitaker,  1  Mich.  469.  On  the  other  hand, 
in  McRae  r.  Bowers  Dredging  Co.,  86  Fed. 
344,  Judge  Hanford,  in  marshaling  the  assets 
of  an  insolvent  corporation,  held  that  the 
statute  of  Washington  created  liens  upon 
foreign  as  well  as  domestic  vessels,  if  the 
supplies  were  furnished  within  the  state.  He 
made  the  same  ruling  in  the  later  cases  of 
The  Del  Norte,  90  Fed.  506,  and  The  Robert 
Dollar,  115  Fed.  218.  He  bases  his  ruling 
upon  the  power  of  a  state  to  legislate  over 
persons  or  property  within  its  jurisdiction, 
whether  there  permanently  or  temporarily. 
Such  general  power  of  legislation  is  of  course 
obvious,  but  it  is  subject  to  constitutional 
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limitations.  One  of  those  limitations  is  that 
a  state  cannot  add  to  or  detract  from  the 
general  admiralty  law,  however  extensive  its 
range  of  legislation  over  ordinary  common- 
law  rights  and  remedies.  He  does  not  refer 
to  the  Chusan  case,  supra,  in  any  of  the  above 
opinions.  The  question  is  practically  settled 
by  The  Roanoke,  189  U.  S.  185,  23  S.  Ct. 
491,  47  L.  ed.  770.  In  it  the  supreme  court 
passing  upon  the  same  statute  of  Washington 
which  was  before  Judge  Hanford  held  that  a 
state  could  not  as  to  foreign  vessels  make 
supplies  not  ordered  by  the  master  a  lien 
and  thereby  create  conditions  not  recognized 
by  the  general  maritime  law.  And  it  strongly 
intimated  that  such  a  statute  could  not  affect 
a  foreign  vessel  at  all.  See  also  The  San 
Rafael,  141  Fed.  270,  72  C.  C.  A.  383; 
The  Golden  Rod,  151  Fed.  6;  Poole  v. 
Kermit,  59  N.  Y.  554;  Stedman  v.  Patchin, 
34  Barb.  (N.  Y.)  218;  Dowell  V.  Steamboat 
Melnotte,  1  Cine.  Super.  Ct.  60.  The  case  cf 
Randall  v.  Roche,  30  N.  J.  L.  220,  82  Am. 
Dec.  233  [criticized  in  Edwards  v.  Elliott,  30 
N.  J.  L.  449,  13  Am.  Rep.  463  {affirmed  in 
21  Wall.  (U.  S.)  532,  22  L.  ed.  487)],  holding 
that  the  statute  confers  liens  on  foreign 
vessels,  is  overruled  by  the  decisions  cited 
supra,  this  note. 

For  the  sake  of  avoiding  conflict  with  fed- 
eral authorities  a  statute  purporting  to  con- 
fer a  lien  on  vessels  "  used  in  navigating 
the  waters  of  the  state "  will  not  be  con- 
strued to  cover  foreign  vessels  casually  com- 
ing there.  Ray  r.  The  Henry  Harbeck,  1  Cal. 
451;  Tucker  v.  The  Sacramento,  1  Cal.  403; 
McQueen  v.  The  Russell,  1  Cal.  165;  Souter 
V.  The  Sea  Witch,  1  Cal.  162;  U.  S.  v. 
Ine  Haytian  Republic,  65  Fed.  120. 

The  Maine  and  Massachusetts  statutes  have 
been  construed  to  give  a  lien  on  domestic 
and  foreign  vessels.  Perkins  v.  Pike,  42  Me. 
141,  66  Am.  Dec.  267  (a  ease  decided  in 
1856)  ;  The  John  Walls  Jr.,  13  Fed.  Cas.  No. 
7,432,  1  Sprague  178  (Massachusetts  act  of 
1848).  In  Donnell  v.  The  Starlight,  103 
Mass.  227,  it  was  held  that  attachment  under 
the  state  law  would  lie  if  the  actual  owner 
resided  there,  although  she  was  registered  in 
another  state  in  the  name  of  one  who  was 
really  a  mortgagee. 

Under  the  Tennessee  act  of  1833,  c.  35,  if 
the  debt  was  contracted  in  the  state  and  the 
boat  was  then  in  the  state,  the  right  of  at- 
tachment existed,  no  matter  where  the  parties 
resided.  Hill  r.  Mills,  9  Humphr.  (Tenn.) 
629. 

30.  The  Chusan,  5  Fed.  Cas.  No.  2,717,  2 
Story  455;  The  Kiersage,  14  Fed.  Cas.  No. 
7,762,  2  Curt.  421  [reversing  14  Fed.  Cas. 
No.  7,634,  1  Ware  546].    Hence  the  Maine 
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4.  Rule  as  Affected  by  Party  Ordering  Supplies  —  a.  The  Master  —  (i)  As  to 

Foueion  Vessels — (a)  General  Principle.  This  is  well  expressed  by  Mr. 
Justice  Johnson.  "  For  these  purposes,  the  law-maritime  attaches  the  power  of 
pledging  or  subjecting  the  vessel  to  material-men,  to  the  office  of  ship-master,  and 
considers  the  owner  as  vesting  him  with  those  powers,  by  the  mere  act  of  consti- 
tuting him  ship-master.  The  necessities  of  commerce  require  that  when  remote 
from  his  owner,  he  should  be  able  to  subject  his  owner's  property  to  that  liability, 
without  which,  it  is  reasonable  to  suppose,  he  will  not  be  able  to  pursue  his 
owner's  interest."  In  the  same  opinion  he  says :  "  The  whole  object  of  giving 
admiralty  process  and  priority  of  payment  to  privileged  creditors,  is  to  furnish 
wings  and  legs  to  the  forfeited  hull  to  get  back,  for  the  benefit  of  all  concerned  ; 
that  is,  to  complete  her  voyage."  Hence,  when  supplies  or  repairs  are  appar- 
ently necessary,  and  are  ordered  by  the  master  in  a  foreign  port,  the  owner  being 
absent  and  the  party  from  whom  they  are  ordered  does  not  know,  and  has  no 
reason  to  suppose,  that  the  master  has  any  other  means  of  credit,  the  vessel  is 
charged  with  an  implied  lien  in  favor  of  such  creditor.^^ 


act  of  Feb.  19,  1834,  was  construed  by 
Mr.  Justice  Story  not  to  give  a  lien  for 
merely  working  upon  a  vessel  as  part  of  a 
general  contract  of  service,  but  to  presuppose 
a  special  contract  of  employment  for  the 
particular  vessel.  Read  v.  Hull  of  a  New 
Brig,  20  Fed.  Cas.  No.  11,609,  1  Story  244 
[affirming  4  Fed.  Cas.  No.  2,316,  2  Ware  37]. 
This  same  construction  was  placed  upon  the 
act  by  Judge  Ware  in  Sewall  v.  Hull  of  a 
New  Ship,  21  Fed.  Cas.  No.  12,682,  1  Ware 
565.  So  by  Justice  Curtis  in  The  Young 
Sam,  30  Fed.  Cas.  No.  18,186,  1  Brunn.  Col. 
Cas.  600.  In  Drew  v.  Hull  of  a  New  Ship, 
7  Fed.  Cas.  No.  4,078,  Judge  Sprague  con- 
strued the  Massachusetts  act  in  the  same 
way,  following  the  decision  of  the  Massa- 
chusetts supreme  court  in  Rogers  v.  Currier, 
13  Gray  (Mass.)  129,  to  the  same  effect. 
But  in  The  Antarctic,  1  Fed.  Cas.  No.  479,  1 
Sprague  206,  he  held  that  where  the  ship 
was  under  construction  and  the  lumber  was 
delivered  at  the  yard,  it  would  be  presumed 
to  have  been  intended  for  her,  and  there 
would  be  a  lien  for  such  as  was  actually 
used  in  her.  The  same  ruling  was  made  by 
Judge  Betts  in  Menzies  f.  The  Agnes,  17  Fed. 
Cas.  No.  9,430,  presumably  upon  the  New 
York  statute,  although  it  is  not  specifically 
mentioned  in  the  very  brief  opinion.  See 
also  supra,  II,  D. 

The  inclination  of  the  state  courts  is  to 
construe  their  statutes  in  the  same  manner. 

Illinois.— Clark  v.  Smith,  14  111.  361. 

Maine. —  Fuller  v.  Nickerson,  69  Me.  228. 

Massachusetts. —  See  Jones  v.  Keen,  115 
Mass.  170;  Tyler  v.  Currier,  13  Gray  134; 
Rogers  v.  Currier,  13  Gray  129.  Compare 
Briggs  V.  A  Light  Boat,  7  Allen  287. 

Mississippi. —  Auter  v.  The  James  Jacobs, 
34  Miss.  269. 

Missouri. —  Twitchell  r.  The  Missouri,  12 
Mo.  412;  Noble  v.  The  St.  Anthony,  12  Mo. 
261. 

Ohio. —  The  Monarch  v.  Finley,  10  Ohio 
384 ;  Fearing  v.  Schooner  Myrtle,  2  Ohio  Dec. 
(Reprint)  175,  2  West.  L.  Month.  7. 

Washington. —  Callahan  v.  ^tna  Indemnity 
Co.,  33  Wash.  583,  74  Pac.  693. 


31.  The  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.) 
409,  416,  6  L.  ed.  122. 

32.  Merchants  Mut.  Ins.  Co.  v.  Baring,  20 
Wall.  (U.  S.)  159,  22  L.  ed.  250;  Pendergast 
V.  The  Kalorama,  10  Wall.  (U.  S.)  204,  19 
L.  ed.  941;  Hazlehurst  i:  The  Lulu,  10  Wall. 
(U.  S.)  192,  19  L.  ed.  906;  The  Grapeshot  v. 
Wallerstein,  9  Wall.  (U.  S.)  129,  19  L.  ed. 
051;  The  Seefahrer,  143  Fed.  697;  The  Sur- 
prise, 129  Fed.  873.  64  C.  C.  A.  300;  The 
No.  6,  114  Fed.  115,  52  C.  C.  A.  63;  The 
North  Pacific,  100  Fed.  490,  40  C.  C.  A.  510; 
The  Cumberland,  30  Fed.  449;  Murray  v. 
Lazarus,  17  Fed.  Cas.  No.  9,962,  1  Paine 
572;  The  Regulator,  20  Fed.  Cas.  No.  11,665, 
1  Hask.  17;  The  Sarah  Harris,  21  Fed.  Cas. 
No.  12,347,  13  Blatchf.  503;  Taylor  v.  The 
Commonwealth,  23  Fed.  Cas.  No.  13,787  [re- 
versing 23  Fed.  Cas.  No.  13,788].  See  34 
Cent.  Dig.  tit.  "  Maritime  Liens,"  §  47. 

Canada  case  supporting  text  see  Frechette 
V.  Martin,  21  Quebec  Super.  Ct.  417. 

Extent  and  limits  of  rule. —  As  this  doc- 
trine of  the  master's  authority  is  based  upon 
the  needs  of  the  vessel,  he  may  in  case  of  such 
need  bind  the  vessel  even  when  he  is  operat- 
ing her  on  shares  or  is  under  contract  to 
furnish  such  supplies  himself,  if  the  furnisher 
has  no  knowledge  or  means  of  knowledge  of 
such  fact.  Thomas  v.  Osborn,  19  How.  (U.  S.) 
22,  15  L.  ed.  534;  The  Cumberland,  30  Fed. 
449;  The  Ellen  Holgate,  30  Fed.  125;  The 
New  Champion,  17  Fed.  816;  The  H.  B. 
Foster,  11  Fed.  Cas.  No.  6,291,  3  Ware  165; 
Ross  V.  The  Neversink,  20  Fed.  Cas.  No. 
12.079  [affirmed  in  18  Fed.  Cas.  No.  10,133, 
5  Blatchf.  539].  In  fact  some  cases  hold  that 
the  vessel  is  bound,  even  where  the  furnisher 
knew  of  such  agreement,  but  this  is  hardly 
consistent  with  the  rule  as  to  vessels  under 
charter,  to  be  discussed  subsequently.  The 
Monsoon,  17  Fed.  Cas.  No.  9,716,  1  Sprague 
37.  The  true  rule  is  well  expressed  in  The 
Columbus,  6  Fed.  Cas.  No.  3,044,  5  Sawy. 
487.  See  also  Vose  v.  Cockroft,  45  Barb. 
(N.  Y.)  58  [affirmed  in  44  N.  Y.  415].  This 
implied  power  of  the  master,  however,  is 
limited  by  the  usage  of  trade  and  the  ship's 
present  necessities.     The  Paragon,  18  Fed. 
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(b)  Necessity  For  Repairs  or  Supplies  —  (1)  Presumption  of.  When  the 
vessel  is  in  a  foreign  port  and  the  supplies  and  repairs  are  of  a  character  used  in 
the  ordinary  navigation  of  the  vessel,  and  are  ordered  by  the  master,  the  pre- 
sumption is  that  they  are  necessary .^^  In  this  connection  the  word  "necessary" 
is  not  used  in  the  stricter  sense  of  "essential."  It  merely  means  "tit"  or 
"  proper."  Whatever  a  prudent  owner  would  order  if  present  is  necessary  in  this 
sense.^^  If  the  supplies  or  repairs  are  apparently  reasonable  and  proper,  it  is 
sufficient.    They  need  not  be  absolutely  indispensable.^^ 

(2)  Presumption  Rebutted.  But  when  the  circumstances  themselves  are 
sufficient  to  negative  the  real  or  apparent  necessity  for  the  repairs  or  supplies,  the 
furnisher  is  chargeable  with  notice,  and  acquires  no  implied  lien  even  for  articles 
ordered  by  the  master.^^ 


Cas.  No.  10,708,  1  Ware  326;  The  Phebe,  19 
Fed.  Cas.  No.  11,064,  1  Ware  265;  The  Wood- 
land, 30  Fed.  Cas.  No.  17,976,  7  Ben.  110 
[affirmed  in  30  Fed.  Cas.  No.  17,977,  14 
Blatehf.  499  {affirmed  in  104  U.  S.  180,  26 
L.  ed.  705)].  Hence  he  cannot  bind  the  ves- 
sel for  services  previously  rendered.  The 
Hattie  M.  Bain,  20  Fed.  389.  A  lien  does  not 
arise  under  such  usage  for  valuables  deposited 
by  a  ship-carpenter  with  the  master  while  the 
carpenter  is  working  on  the  ship,  the  custody 
of  such  articles  riot  being  one  of  the  master's 
duties.  Smith  v.  The  Royal  George,  22  Fed. 
Cas.  No.  13,102,  1  Woods  290. 

If  he  is  master  de  facto,  although  not  de 
jure,  he  can  bind  the  vessel.  The  Sarah  Har- 
ris, 21  Fed.  Cas.  No.  12,347,  13  Blatehf.  503; 
The  Lehigh  v.  Knox,  12  Mo.  508.  But  the 
furnisher  must  satisfy  himself  that  the  per- 
son holding  himself  out  as.  master  is  so  in 
fact.  Mannie  v.  The  H.  C.  Grady,  85  Fed. 
239;  The  Hamilton  Morton,  11  Fed.  Cas.  No. 
5,992,  Brown  Adm.  40. 

The  fact  that  he  is  a  part-owner  or  char- 
terer does  not  defeat  his  power.  Thomas  v. 
Osborn,  19  How.  (U.  S.)  22,  15  L.  ed.  534; 
Revens  v.  Lewis,  20  Fed.  Cas.  No.  11,711,  2 
Paine  202. 

33.  Pendergast  v.  The  Kalorama,  10  Wall. 
(U.  S.)  204,  19  L.  ed.  941;  The  Surprise,  129 
Fed.  873,  64  C.  C.  A.  300 ;  Cuddy  v.  Clement, 
113  Fed.  454,  51  C.  C.  A.  288;  The  Bertha  M. 
Miller,  79  Fed.  365,  24  C.  C.  A.  641;  The 
Philadelphia,  75  Fed.  684,  21  C.  C.  A.  501; 
The  Alvira,  63  Fed.  144;  The  Bellevue,  47 
Fed.  86;  The  H.  B.  Foster,  11  Fed.  Cas.  No. 
6,291,  3  Ware  165.  See  34  Cent.  Dig.  tit. 
"Martime  Liens,"  §  11. 

Burden  of  proof. —  Hence,  as  there  is  a  pre- 
sumption of  a  lien  under  such  circumstances, 
the  burden  would  be  on  the  party  disputing 
it  to  show  that  the  vessel  was  not  bound,  or 
that  personal  credit  was  intended;  but  it  is 
a  question  of  fact.  The  Gracie  May,  72  Fed. 
283,  18  C.  C.  A.  559;  The  Havana,  54  Fed. 
201;  The  Gen.  Meade,  20  Fed.  923;  The 
George  T.  Kemp,  10  Fed.  Cas.  No.  5,341,  2 
Lowell  477 ;  Harney  v.  The  Sydney  L.  Wright, 
11  Fed.  Cas.  No.  6,082a,  5  Hughes  474; 
Jones  f.  The  Ratler,  13  Fed.  Cas.  No.  7,490, 
Taney  456;  Kelly  v.  The  Pittsburgh,  14  Fed. 
Cas.  No.  7,674;  The  Native,  17  Fed.  Cas.  No. 
10,054,  14  Blatehf.  34;  The  Neversink,  18 
Fed.  Cas.  No.  10,133,  5  Blatehf.  539;  The 
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Prospect,  20  Fed.  Cas.  No.  11,443,  3  Blatehf. 
526. 

34.  Pendergast  v.  The  Kalorama,  10  Wall. 
(U.  S.)  204,  19  L.  ed.  941;  Hazlehurst  v. 
The  Lulu,  10  Wall.  (U.  S.)  192,  19  L.  ed. 
906;  The  Grapeshot  v.  Wallerstein,  9  Wall. 
(U.  S.)  129,  19  L.  ed.  651  [limiting  and  ex- 
plaining Pratt  V.  Reed,  19  How.  (U.  S.)  359, 
15  L.  ed.  660;  Thomas  v.  Osborn,  19  How. 
(U.  S.)  22,  15  L.  ed.  534]  ;  The  Ella,  84  Fed. 
471;  Boyce  v.  The  Patapsco,  3  Fed.  Cas.  No. 
1,744  [affirmed  in  13  Wall.  (U.  S.)  329,  20 
L.  ed.  696]  ;  The  Riga,  L.  R.  3  A.  &  E.  516, 
1  Aspin.  246,  41  L.  J.  Adm.  39,  26  L.  T.  Rep. 
N.  S.  202,  20  Wkly.  Rep.  927;  Webster  v. 
Seekamp,  4  B.  &  Aid.  352,  23  Rev.  Rep,  307, 
6  E.  C.  L.  515.    See  also  supra,  VI,  B,  2,  d. 

35.  The  Fortitude,  9  Fed.  Cas.  No.  4,953, 
3  Sumn.  228;  The  H.  B.  Foster,  11  Fed.  Cas. 
No.  6,291,  3  Ware  165;  The  St.  Joseph,  21 
Fed.  Cas.  No.  12,229,  Brown  Adm.  202  (dis- 
cussing the  difference  between  the  necessity 
required  to  sustain  an  express  hypothecation 
by  bottomry,  and  the  less  stringent  rule  as  to 
the  implied  lien  for  supplies  and  repairs)  ; 
Holcroft  V.  Halbert,  16  Ind.  256;  United  Ins. 
Co.  V.  Scott,  1  Johns.  (N.  Y.)  106.  In  Tlie 
Mary  F.  Chisholm,  133  Fed.  598,  Judge  Hale, 
construing  the  Maine  statute,  but  on  reason- 
ing equally  applicable  to  liens  on  foreign  ves- 
sels, held  that  the  vessel  was  bound  for  sup- 
plies of  food  ordered  by  the  master  in  good 
faith,  although  articles  of  the  nature  of  lux- 
uries were  included. 

A  more  stringent  rule  was  laid  down  in 
The  Nebraska,  61  Fed.  514  [affirmed  in  69 
Fed.  1009,  17  C.  C.  A.  94],  contemplating  the 
existence  of  stress  or  necessity.  This  is 
hardly  consistent  with  the  cases  cited  in  the 
previous  note,  and  was  not  necessary  to  the 
decision,  as  the  lien  was  sustained  under  a 
state  statute. 

36.  Hence  where  the  master  bought  grocer- 
ies much  beyond  the  vessel's  needs,  which  fact 
was  patent  to  the  furnishers,  the  vessel  was 
not  bound,  although  the  master  represented 
that  the  articles  were  for  her  use.  IVIorton  r. 
Day,  6  La.  Ann.  762.  Nor  can  he  bind  the 
owners  for  goods  bought  by  him  to  sell  again 
for  profit.  Heath  v.  Vaught,  16  La.  515.  So, 
where  a  party  sold  a  mast  for  a  vessel,  mak- 
ing no  inquiry  whether  it  was  needed,  and  in 
fact  another  had  already  been  ordered  and 
paid  for,  he  acquired  no  lien.    The  Eledona, 
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(c)  Necessity  For  Credit — (1)  Peesumption  of.  When  the  repairs  or  sup- 
pHes  are  necessary,  as  defined  in  the  previous  discussion,  and  arc  ordered  by  the 
master  in  a  foreign  port,  a  necessity  for  credit  is  presumed,  wliere  there  is  nothing 
to  charge  the  materialman  with  actual  or  constructive  knowledge  that  the  master 
lias  other  available  sources  of  credit ;  and  in  such  case  it  is  also  presumed  that 
the  credit  is  given  to  the  vessel,  and  the  implied  lien  therefore  arises  in  favor  of 
the  materialman.^^  But  as  the  basis  of  the  lien  is  a  credit  to  the  vessel,  it  must 
appear,  either  as  a  matter  of  proof  or  as  a  presumption  of  law  from  the  circum- 
tances  above  named,  that  credit  was  actually  intended  to  be  given  to  the  vessel.^^ 

(2)  Presumption  Kebtjtted.  But  if  the  materialman  has  knowledge  or  rea- 
sonable means  of  knowledge  that  the  master  has  other  available  funds  or  sources 
of  credit,  or  that  the  vessel  owner  has  made  independent  arrangements  to  supply 
necessary  funds  for  the  vessel's  purposes,  the  presumption  of  necessity  for  credit 
and  that  there  was  a  credit  to  the  ship  is  rebutted,  and  the  materialman  acquires 
no  lien.^^    The  act  of  a  materialman  in  attempting  to  bind  the  vessel  under 


8  Fed.  Cas.  No.  4,340,  2  Ben.  31  [affirmed  in 
8  Fed.  Cas.  No.  4,341,  10  Blatehf.  11].  In 
The  Sappho,  89  Fed.  3t)6,  Judge  Brawley  held 
that  the  fact  that  a  vessel  is  out  of  commis- 
sion is  some  notice  to  the  materialman  that 
the  master's  powers  are  limited.  This  case 
was  reversed  (94  Fed.  545,  36  C.  C.  A.  395), 
but  on  the  ground  that  the  owner  had  subse- 
quently ratified  the  master's  acts.  See  also 
Gillingham  v.  Charleston  Tow-Boat,  etc.,  Co., 
40  Fed.  649. 

Where  the  lien  claimant  knowns  the  limita- 
tions of  the  master's  authority,  he  of  course 
acquires  no  lien.  Mannie  v.  The  H.  C.  Grady, 
85  Fed.  239;  The  Esteban  de  Antunano,  31 
Fed.  920;  The  Woodland,  30  Fed.  Cas.  No. 
17,976,  7  Ben.  110  [affirmed  in  30  Fed.  Cas. 
No.  17,977,  14  Blatehf.  499  {affirmed  in  104 
U.  S.  180,  26  L.  ed.  705)]. 

When  vessel  in  legal  custody. —  Under  this 
principle  there  is  no  lien  on  a  vessel  for  sup- 
plies or  materials  furnished  while  she  is  in 
legal  custody.  Such  seizure  revokes  the  mas- 
ter's authority  and  ends  the  apparent  neces- 
sity. All  parties  dealing  with  a  vessel  in 
such  custody  have  actual  or  constructive 
notice  of  the  fact  from  the  attachments  and 
other  notices  required  to  be  given  by  the  rules 
of  court.  The  Elexena,  53  Fed.  359;  The 
Augustine  Kobbe,  37  Fed.  702;  The  Esteban 
de  Antunano,  31  Fed.  920.  But  the  owner 
can  by  express  contract  bind  the  vessel  while 
in  custodv,  subject  to  the  rights  of  the  parties 
to  the  suit.  The  Witch  Queen,  30  Fed.  Cas. 
No.  17,915,  3  Sawy.  17.  But  if  the  vessel  is 
only  formally  arrested  and  there  is  no  keeper 
aboard  or  any  other  indication  of  her  being 
under  arrest,  any  materialman  acting  in 
ignorance  of  such  arrest  will  obtain  a  lien. 
The  Young  America,  30  Fed.  789;  The  Sul- 
tana, 23  Fed.  Cas.  No.  13,603,  Brown  Adm. 
35.  If  she  is  allowed  to  operate  while  under 
arrest,  and  the  materialman  knows  of  her 
arrest,  his  claim  is  postponed  to  those  in  suit. 
The  Grapeshot,  22  Fed.  123.  The  marshal 
has  no  authority  to  bind  a  vessel  while  under 
arrest.  HoflFman  v.  The  Nebraska,  61  Fed. 
514;  The  Sultana,  supra.  The  proper  prac- 
tice under  such  circumstances  is  to  apply  to 
court  for  an  order  authorizing  such  work  or 


supplies  as  are  necessary  for  the  preservation 
or  proper  custody  of  the  vessel. 

37.  The  Valencia  v.  Ziegler,  165  U.  S.  264, 

17  S.  Ct.  323,  41  L.  ed.  710;  The  Kate,  164 
U.  S.  458,  17  S.  Ct.  135,  41  L.  ed.  512;  The 
H.  C.  Yaeger,  1  Fed.  285,  1  MeCrary  67 ;  The 
Emily  B.  Souder  v.  Pritchard,  17  Wall.  (U.  S.) 
666,  21  L.  ed.  683;  Pendergast  v.  The  Kalo- 
raraa,  10  Wall.  (U.  S.)  204,  19  L.  ed.  941; 
Hazlehurst  v.  The  Lulu,  10  Wall.  (U.  S.) 
192,  19  L.  ed.  906;  The  Grapeshot  f.  Waller- 
stein,  9  Wall.  (U.  S.)  129,  19  L.  ed.  651; 
The  Wyandotte,  136  Fed.  470  [affirmed  in 
145  Fed.  321,  75  C.  C.  A.  117]  ;  The  Kendal, 
56  Fed.  237;  The  Now  Then,  55  Fed.  523,  5 
C.  C.  A.  206  [affirming  50  Fed.  944];  The 
Mattie  May,  47  Fed.  69;  The  Solis,  35  Fed. 
545;  The  Comfort,  25  Fed.  158;  The  Acme, 
1  Fed.  Cas.  No.  28,  7  Blatehf.  366 ;  The  A.  R. 
Dunlap,  1  Fed.  Cas.  No.  513,  1  Lowell  350; 
The  H.  B.  Foster,  11  Fed.  Cas.  No.  6,291,  3 
Ware  165;  The  Native,  17  Fed.  Cas.  No. 
10,054,  14  Blatehf.  34;  The  Plymouth  Rock, 
19  Fed.  Cas.  No.  11,236,  9  Ben.  79;  Taylor  r. 
The  Commonwealth,  23  Fed.  Cas.  No.  13,787 
[reversing  23  Fed.  Cas.  No.  13,788].  See  34 
Cent.  Dig.  tit.  "  Maritime  Liens,"  §  12. 

This  presumption  is  not  rebutted  by  evi- 
dence that  the  owners  had  made  other  ar- 
rangements to  supply  funds,  when  there  was 
nothing  to  show  that  their  arrangements  were 
effective.    The  Kendal,  56  Fed.  237. 

38.  The  Advance,  60  Fed.  766 ;  The  Thomas 
Fletcher,  24  Fed.  375;  Boyce  v.  The  Patapsco, 
3  Fed.  Cas.  No.  1,744  [affirmed  in  13  Wall. 
329,  20  L.  ed.  696]  ;  The  Lulu,  15  Fed.  Cas. 
No.  8,604,  1  Abb.  191  [reversed  on  the  facts  in 
10  Wall.  192,  19  L.  ed.  906] ;  The  Neversink, 

18  Fed.  Cas.  No.  10,133,  5  Blatehf.  539; 
Phelps  V.  The  Camilla,  19  Fed.  Cas.  No.  11,- 
073,  Taney  400;  The  Regulator,  20  Fed.  Cas. 
No.  11,665,  1  Hask.  17;  The  Transit,  24  Fed. 
Cas.  No.  14,139,  4  Ben.  567. 

39.  Hence  where  a  fishing  vessel  came  in 
with  a  large  catch  of  fish  for  sale,  the  ma- 
terialman, who  was  familiar  with  the  busi- 
ness, was  held  chargeable  with  knowledge  that 
this  furnished  sufficient  funds  for  the  ves- 
sel's needs ;  and  he  was  denied  a  lien  for  a 
small  supply  bill.    The  Bertha  M.  Miller,  79 
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circumstances  sliowing  the  master's  lack  of  authority  and  the  possession  of  neces- 
sary funds  or  sources  of  credit  is  condemned  by  the  courts  as  a  connivance  with 
the  master  in  a  breach  of  his  trust,  and  as  an  act  of  bad  faitli/^  The  presumption 
that  credit  was  actually  given  to  the  vessel  may  be  rebutted  by  evidence  to  the 
contrary.^^ 

(d)  When  Act  of  Crew  Considered  Master'' s  Act.  It  is  not  necessary  that 
the  supplies  or  materials  be  ordered  by  the  master  in  person.  If  they  are  ordered 
by  other  members  of  the  crew  for  their  respective  departments,  with  the  knowledge 
or  acquiescence  of  the  master,  they  will  be  treated  as  ordered  by  the  master.^^ 

(n)  As  TO  Domestic  Vessels.  Tlie  general  rule  as  to  the  master's  power  to 
bind  domestic  vessels  under  state  statutes  is  based  on  and  assimilated  to  his  powers 
in  relation  to  foreign  vessels,  although  a  lesser  necessity  for  credit  exists.  If  the 
owner  is  not  in  the  port  where  the  vessel  is  at  the  time,  his  powers  are  about  as 


Fed.  365,  24  C.  C.  A,  641.  This  seems  to  the 
author  rather  too  rigid.  The  proceeds  of  the 
fish  sold  may  have  been  necessary  to  pay  the 
crew's  wages  or  older  liens.  The  presumption 
from  the  necessity  for  the  supplies  being  that 
there  was  a  necessity  for  credit,  the  burden 
of  proving  the  contrary  is  on  the  party  deny- 
ing the  lien.  To  hold  the  lien  claimant  to  the 
requirement  of  satisfying  himself  how  the 
vessel's  money  is  spent  before  he  can  sustain 
a  lien  is  to  impose  an  extremely  difficult  con- 
dition and  impair  greatly  the  pledging  of  the 
ship  as  a  source  of  credit.  See  also  Thomas 
v.  Osborn,  19  How.  (U.  S.)  22,  15  L.  ed.  534; 
Stephenson  v.  The  Francis,  21  Fed.  715; 
Phelps  c.  The  Camilla,  19  Fed.  Cas.  No. 
11,073,  Taney  400;  Sutherland  f.  The  Lady 
Maunsel,  23  Fed.  Cas.  No.  13,642;  The  Wash- 
ington Irving,  29  Fed.  Cas.  No.  17,244,  2  Ben. 
318;  Harned  v.  Churchman,  4  La.  Ann.  310, 
50  Am.  Dec.  573. 

The  burden  is  on  the  materialman  to  make 
some  inquiry.  The  Suliote,  23  Fed.  919 ;  The 
Lady  Franklin,  14  Fed.  Cas.  No.  7,982,  1  Biss. 
557. 

When  it  appears  that  some  other  person 
than  the  master  has  been  placed  by  the  owner 
in  charge  of  the  ship's  business  in  port,  with 
the  necessary  funds,  or  that  the  owner  him- 
self is  present  and  that  the  materialman 
knew  this  or  could  have  easily  ascertained  it, 
the  presumption  of  necessity  for  credit  is  re- 
butted. The  Jeanie  Landles,  17  Fed.  91,  9 
Sawy.  102;  The  New  Brunswick,  125  Fed. 
567  [affirmed  in  129  Fed.  893,  64  C.  C.  A. 
325]  ;  Berwind  v.  Schultz,  25  Fed.  912  [re- 
versed on  the  facts  in  28  Fed.  110];  The 
Suliote,  23  Fed.  919;  The  Joseph  Cunard,  13 
Fed.  Cas.  No.  7,535,  Olcott  120;  The  Metrop- 
olis, 17  Fed.  Cas.  No.  9,502,  8  Ben.  19. 

40.  The  Valencia  1}.  Ziegler,  165  U.  S.  264, 
17  S.  Ct.  323,  41  L.  ed.  710;  The  Kate,  164 
U.  S.  458,  17  S.  Ct.  135,  41  L.  ed.  512; 
]\lerchants'  Mut.  Ins.  Co.  v.  Baring,  20  Wall. 
(U.  S.)  159,  22  L.  ed.  250;  The  Emily  B. 
Souder  r.  Pritchard,  17  Wall.  (U.  S.)  666,  21 
L.  ed.  683;  The  Lulu,  10  Wall.  (U.  S.)  192, 
19  L.  ed.  906;  Thomas  v.  Osborn,  19  How. 
(U.  S.)  22,  15  L.  ed.  534;  The  Sarah  Starr, 
21  Fed.  Cas.  No.  12,354,  1  Sprague  453. 

41.  The  Grand  Republic,  138  Fed.  615;  The 
Advance,  72  Fed.  793,  19  C.  C.  A.  194.  As 
■where  it  appears  that  the  materialman  ex- 
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pressly  agreed  to  look  to  the  credit  of  the 
owner  or  master.  The  Amstel,  1  Fed.  Cas. 
No.  339,  1  Blatchf.  &  H.  215. 

But  the  burden  is  on  defendant  to  shoiv 
this.  The  Alvira,  63  Fed.  144.  See  supra, 
VII,  B,  4,  a,  (I),  (B),  (c). 

The  fact  that  the  charge  on  the  material- 
man's books  is  against  the  vessel  by  name  is 
a  circumstance  showing  an  intent  to  look  to 
the  vessel,  but  not  a  strong  one  as  such  en- 
tries are  self-serving.  Prince  v.  Ogdensburg 
Transit  Co.,  107  Fed.  978  [affirmed  in  113 
Fed.  454,  51  C.  C.  A.  373]  ;  The  Sappho,  89 
Fed.  366  [reversed  in  94  Fed.  545,  36  C.  C.  A. 
395,  but  not  on  this  point]  ;  The  Ella,  84 
Fed.  471;  The  Alvira,  63  Fed.  144;  The 
Samuel  IVIarshall,  54  Fed.  396,  4  C.  C.  A.  385; 
The  Mary  Morgan,  28  Fed.  196;  The  Suliote, 
23  Fed.  919;  The  Francis,  21  Fed.  715;  The 
Mary  Bell,  16  Fed.  Cas.  No.  9,199,  1  Sawy. 
135.  On  the  other  hand  the  fact  that  the 
charge  is  in  terms  against  the  owner  and  not 
against  the  vessel,  while  evidence  against  the 
intent  to  credit  the  vessel  may  be  explained 
by  other  circumstances,  and  is  not  conclusive 
against  the  lien.  The  Patapsco  v.  Boyce,  13 
Wall.  (U.  S.)  329,  20  L.  ed.  696;  The  Alvira, 
supra;  The  Grand  Republic,  138  Fed.  615; 
The  Acme,  1  Fed.  Cas.  No.  28,  7  Blatchf.  366; 
The  Sam  Slick,  21  Fed.  Cas.  No.  12,283,  1 
Sprague  289. 

42.  In  view  of  the  size  of  modern  vessels, 
and  the  multitudinous  duties  of  a  master, 
this  is  essential  to  the  transaction  of  the 
vessel's  business.  See  cases  cited  infra,  this 
note. 

Clerk. —  Vessel  is  bound  for  a  loan  for 
ship's  purposes  by  the  clerk,  with  the  mas- 
ter's assent,  but  not  without  his  knowledge, 
such  power  not  being  incident  to  the  office  of 
clerk.  McAllister  v.  The  Sam  Kirkman,  15 
Fed.  Cas.  No.  8,658,  1  Bond  369. 

Engineer. —  The  vessel  is  bound  for  work 
ordered  by  the  engineer  in  his  department, 
with  the  master's  knowledge  or  acquiescence. 
The  Tiger,  89  Fed.  384 ;  The  Philadelphia,  75 
Fed.  684,  21  C.  C.  A.  501;  Voorhees  v.  Tlie 
Eureka,  14  Mo.  56. 

Mate. —  Vessel  is  bound  for  work  ordered 
by  the  mate  while  in  charge  during  the  mas- 
ter's sickness.    The  E.  A.  Baisly,  13  Fed.  703. 

Superintendent. —  Vessel  is  bound  for  a 
marine  pump  ordered  by  the  superintendent 
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discussed  above  in  relation  to  foreign  vessels.'^^  But  no  lien  arises  unless  the  sup- 
plies were  actually  furnished  on  the  credit  of  the  vessel,  despite  the  broad  language 
of  state  statutes.^ 


of  the  line  to  which  the  vessel  belonged,  in 
the  presence  of  the  master,  although  she  was 
actually  being  operated  by  charterers.  The 
Alfred  Dunois,  76  Fed.  586. 

Steward. —  It  is  quite  common  to  hold  the 
vessel  liable  for  the  acts  of  the  steward  in  his 
department.  The  Sylvan  Stream,  35  Fed. 
314;  The  Metropolis,  17  Fed.  Cas.  No.  9,503, 
9  Ben.  83;  Grisel  v.  Olivia,  6  La.  Ann.  461; 
Voorhees  v.  The  Eureka,  14  Mo.  56. 

If  such  subordinates,  however,  have  not 
been  held  out  by  the  master  or  owner  as  hav- 
ing such  power,  the  vessel  will  not  be  bound. 
Kretzmer  v.  The  William  A.  Levering,  35 
Fed.  783 ;  Ernst  v.  The  Brooklyn,  22  Wis.  649. 

43.  See  swpra,  VII,  B,  4,  a,  (i). 

That  the  rule  is  in  general  the  same  as  to 
foreign  and  domestic  vessels  see  The  Sappho, 
89  Fed.  366  [reversed  in  94  Fed.  545,  36 
C.  C.  A.  395,  but  not  on  this  point] ;  The 
Alvira,  63  Fed.  144;  The  Templar,  59  Fed. 
203;  Bovard  r.  The  Mayflower,  39  Fed.  41; 
The  Julia  L.  Sherwood,  14  Fed.  590;  The 
S.  M.  Whipple,  14  Fed.  354 ;  The  Abby  Whit- 
man, 1  Fed.  Cas.  No.  15 ;  Taylor  v.  The  Com- 
monwealth, 23  Fed.  Cas.  No.'  13,787. 

44.  The  scope  of  state  statutes  is  limited, 
and  they  cannot  change  the  basic  principles 
of  maritime  law.  One  of  these  is  that  there 
is  no  lien  unless  the  credit  was  intended  to 
be  given  to  the  vessel.  Hence  the  better 
authority  reads  this  qualification  of  the 
rule  into  the  state  statutes,  no  matter  how 
broadly  they  may  be  expressed.  Their  effect 
is  merely  to  change  the  presumption  of  the 
general  maritime  law,  as  expounded  by  the 
English  and  American  courts  against  the  pre- 
sumption of  credit  to  a  domestic  vessel  into  a 
presumption  in  favor  of  such  credit;  that  is, 
to  assimilate  the  domestic  lien  to  the  foreign 
lien.  The  Westover,  76  Fed.  381 ;  The  Young 
Mechanic,  30  Fed.  Cas.  No.  18,180,  2  Curt. 
404.  The  California  statute  was  so  con- 
strued by  the  circuit  court  of  appeals  for 
that  circuit  in  Lighters  Nos.  27  &  28,  57  Fed. 
664,  6  C.  C.  A.  493.  See  also  The  Columbus, 
6  Fed.  Cas.  No.  3,044,  5  Sawy.  487.  So  with 
the  Michigan  act  by  the  circuit  court  of  ap- 
peals for  that  circuit  in  The  Samuel  Mar- 
shall, 54  Fed.  396,  4  C.  C.  A.  385  [affirming 
49  Fed.  754,  and  disapproving  an  earlier  rul- 
ing to  the  contrary  bv  Judge  Hammond  in 
The  Illinois,  12  Fed.  Cas.  No.  7,005,  2  Flipp. 
383].  The  New  Jersey  law  was  so  construed 
by  the  New  York  circuit  court  of  appeals  in 
The  Electron,  74  Fed.  689,  21  C.  C.  A.  12. 
Also  by  Judge  Wales  in  The  Howard,  29  Fed. 
604,  and  very  recently  by  the  New  York  cir- 
cuit court  of  appeals  in  The  Golden  Rod,  151 
Fed.  8.  So  with  the  New  York  statute.  The 
Advance,  60  Fed.  766  [affirmed  in  71  Fed. 
987,  18  C.  C.  A.  404] ;  The  Kate,  56  Fed.  614 
[affirmed  in  164  U.  S.  458,  17  S.  Ct.  135.  41 
L.  ed.  512] ;  Van  Pelt  v.  The  Ohio,  28  Fed. 
Cas.  No.  16,870a.    On  the  other  hand  in  The 


Iris,  100  Fed.  104,  40  C.  C.  A.  301  [reversing 
88  Fed.  902],  the  circuit  court  of  appeals  for 
the  Massachusetts  circuit  held  that  a  state 
could  legislate  over  domestic  property,  and 
that  the  Massachusetts  act  could  and  did  give 
a  lien  on  a  domestic  vessel  regardless  of  the 
fact  whether  there  was  a  mutual  intention 
to  look  to  the  vessel  and  this  has  been  fol- 
lowed very  recently  by  the  circuit  court  of 
appeals  for  the  third  circuit  in  The  Vigilant?, 
151  Fed.  747.  So  in  the  Del  Norte,  90 
Fed.  506,  Judge  Hanford  held  that  the  stat- 
ute of  Washington  was  intended  to  create 
a  lien  regardless  of  the  question  of  credit  to 
the  vessel  and  even  on  the  order  of  a  person 
(the  charterer)  not  recognized  by  the  general 
admiralty  law  as  an  agent  of  the  vessel.  In 
McRae  v.  Bowers  Dredging  Co.,  86  Fed.  344, 
he  had  held  under  the  Washington  statute 
that  parties  doing  work  and  furnishing  sup- 
plies to  several  vessels  could  hold  each  vessel 
for  its  several  part,  if  they  could  apportion 
their  work  and  supplies  by  proper  proof.  The 
fallacy  of  these  cases  is  that  they  assume  that 
the  right  of  a  state  to  legislate  generally  over 
property  under  its  jurisdiction  and  its  right 
to  create  a  maritime  lien  are  coextensive. 
But  a  maritime  lien  imports  ex  vi  termini  a 
credit  to  the  vessel.  Whatever  may  be  the 
power  of  a  state  to  create  other  kinds  of 
liens,  it  cannot  in  the  nature  of  things  create 
a  credit  to  the  vessel  where  the  parties  show 
that  they  did  not  credit  the  vessel;  for  that 
is  a  contradiction  in  terms.  Hence  in  The 
Kate,  164  U.  S.  458,  17  S.  Ct.  135,  41  L.  ed. 
512,  the  New  York  statute  which,  as  literally 
read,  authorized  the  charterer  to  bind  the 
vessel,  was  construed  to  contemplate  the  gen- 
eral limitations  imposed  by  the  maritime  law 
as  a  condition.  And  in  The  Roanoke,  189 
U.  S.  185,  23  S.  Ct.  491,  47  L.  ed.  770,  it  was 
held  that  a  state  statute  could  not  give  a 
person  unknown  to  the  maritime  law  as  an 
agent  of  a  vessel  (a  contractor)  the  right  to 
create  a  secret  lien  upon  the  ship.  The  ves- 
sel in  the  case  was  foreign,  but  the  decision 
seems  broad  enough  to  cover  all. 

A  lien  not  maritime  and  enforceable  in  the 
state  courts  may,  however,  be  created  by  the 
language  of  the  state  statute. 

Indiana.—  Sinton  v.  The  R.  R.  Roberts,  46 
Ind.  476. 

Kentucky. —  Stephens  v.  Ward,  1 1  B.  Mon. 
337. 

Massachusetts.— Young  v.  The  Orpheus, 
119  Mass.  179. 

Michigan. —  Delaney  Forge,  etc.,  Co.  v.  The 
Winnebago,  142  Mich.  84,  105  N.  W.  527. 

New  York. —  King  V.  The  Greenway,  71 
N.  Y.  413;  Nott  V.  Lansing,  57  N.  Y.  112; 
Phillips  V.  Wright,  5  Sandf.  342. 

O/tto.— Dowell  V.  Goode,  25  Ohio  St.  390; 
Shailer  v.  Hanlon,  26  Ohio  Cir.  Ct.  120. 

Wisconsi/n. —  Thorsen  v.  The  J.  B.  Martin, 
26  Wis.  488,  7  Am.  Rep.  91. 
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b.  The  Owner  —  (i)  As  to  Foreign  Vessels — (a)  Implied  Liens.  The 
basic  principle  of  the  lien  for  necessaries  is  that  it  is  an  implied  lien,  based  upon 
the  needs  of  the  vessel  as  a  stranger  in  a  foreign  port  and  the  powers  of  the 
master  as  agent  ex  necessitate  rei  for  those  interested  in  her  to  supply  those  needs, 
in  order  to  enable  her  to  carry  out  the  purposes  of  her  creation.  But  such  powers 
of  an  agent  cease  when  his  principal  is  present.  The  presence  of  the  owner  in 
other  words  negatives  the  implied  necessity  for  credit,  as  he  is  presumed  in  the 
absence  of  evidence  or  peculiar  circumstances  to  be  in  possession  of  the  funds  to 
supply  the  vessel's  needs,  and  hence  the  presumption  of  a  lien  is  rebutted.  This 
is  all  that  Mr.  Justice  Johnson  means  when  he  says  that  it  is  not  in  the  power  of 
any  one  but  the  shipmaster,  not  the  owner  himself,  to  give  these  implied  liens  on 
the  vessel.*^  Hence  as  to  foreign  vessels  the  presumption  is  against  a  lien  (that 
is  to  say,  the  implied  lien  does  not  arise)  when  the  necessaries  are  contracted  for 
by  the  owner  and  nothing  is  said  by  the  parties  about  pledging  the  vessel,  and  no 
pledge  is  inferred  either  from  previous  course  of  dealing  or  other  special  circum- 
stances. The  mere  ordering  of  the  necessaries  in  such  case  does  not  give  rise  to 
the  implied  lien.^^ 

(b)  Express  Liens.  But  this  doctrine  does  not  mean  that  the  owner  cannot 
agree  to  pledge  his  vessel  for  a  maritime  lien,  if  he  chooses.  It  merely  means 
that  he  will  be  presumed  not  to  have  done  so,  in  the  absence  of  evidence  of  such 
intent.  In  England,  as  has  been  seen,  he  can  only  do  so  by  a  formal  agreement 
in  the  nature  of  a  bottomry  bond.*'''  In  America  he  can  pledge  his  vessel  for  a 
maritime  lien  not  only  by  a  bottomry  bond  but  by  an  ordinary  contract  with  the 
materialman,  whether  that  contract  is  express  or  proven  by  previous  course  of 
dealing,  conduct,  or  circumstances  showing  a  common  understanding  or  meeting 
of  minds  between  the  materialman  and  the  owner.*^  But  even  the  owner  can 
only  create  a  maritime  lien  on  his  vessel  when  there  is  a  maritime  necessity  there- 
for. However  extensive  his  right  to  create  ordinary  liens  on  his  property,  they 
would  not  be  maritime  if  this  requisite  is  lacking.*^    But  this  understanding  must 


45.  The  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.) 
409,  417,  6  L.  ed.  122. 

46.  The  Reed  Bros.  Dredge  No.  1,  135  Fed. 
867;  The  Surprise,  129  Fed.  873,  64  C.  C.  A. 
300;  Whiteomb  v.  Metropolitan  Coal  Co.,  122 
Fed.  941,  59  C.  C.  A.  465;  Alaska,  etc.. 
Steamship  Co.  v.  Chamberlain,  116  Fed.  600, 
54  C.  C.  A.  56;  The  John  S.  Parsons,  110  Fed. 
994;  Prince  v.  Ogdensburg  Transit  Co.,  107 
Fed.  978  [affirmed  in  113  Fed.  454,  51  C.  C.  A. 
288];  The  George  Farwell,  103  Fed.  882,  43 
C.  C.  A.  373;  The  Roanoke,  101  Fed.  298 
[affirmed  in  107  Fed.  743,  46  C.  C.  A.  618] ; 
The  Saratoga,  100  Fed.  480 ;  The  Jennie  Mid- 
dleton,  94  Fed.  683 ;  The  Now  Then,  50  Fed. 
944  [affirmed  in  55  Fed.  523,  5  C.  C.  A.  206]  ; 
The  James  Farrell,  36  Fed.  500;  The  Mary 
Morgan,  28  Fed.  196;  The  Kingston,  23  Fed. 
200;  Stephenson  v.  The  Francis,  21  Fed.  715; 
Gardner  v.  The  Rosedale,  9  Fed.  Cas.  No. 
5,235;  The  Regulator,  20  Fed.  Cas.  No.  11,665, 
1  Hask.  17;  Moore  v.  Lincoln  Park,  etc., 
Consol.  Co.,  196  Pa.  St.  519,  46  Atl.  857. 
See  34  Cent.  Dig.  tit.  "  Maritime  Liens,"  §  45. 
In  The  Eclipse,  8  Fed.  Cas.  No.  4,268,  3  Biss. 
99,  it  is  assumed  from  the  charging  of  the 
supplies  to  the  vessel  by  name  that  the  im- 
plied lien  arises,  although  they  were  ordered 
by  the  owner.  The  assumption  is  unsound, 
and  is  inconsistent  with  the  previous  opinion 
of  the  same  judge  in  The  Maitland,  16  Fed. 
Cas.  No.  8,979,  2  Biss.  201. 
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47.  See  supra,  III,  B,  2,  f,  (iii). 

48.  The  Valencia  v.  Ziegler,  165  U.  S.  270, 
17  S.  Ct.  323,  41  L.  ed.  710;  Pendergast  v. 
The  Kalorama,  10  Wall.  (U.  S.)  204,  19  L.  ed. 
941;  The  Worthington,  133  Fed.  725,  66  C.  C. 
A.  555;  The  Ella,  84  Fed.  471;  The  Advance, 
63  Fed.  726,  72  Fed.  793,  19  C.  C.  A.  194,  73 
Fed.  503,  19  C.  C.  A.  541,  74  Fed.  256;  The 
Stroma,  53  Fed.  281,  3  C.  C.  A.  530;  The 
Mary  Morgan,  28  Fed.  196;  The  Union  Ex- 
press, 24  Fed.  Cas.  No.  14,364,  Brown  Adm. 
537.  The  question  whether  the  parties  mutu- 
ally intended  a  lien  is  one  of  fact,  which  may 
be  decided  on  circumstantial  evidence  tending 
to  show  such  intention.  The  known  insolv- 
ency of  the  owner  is  a  circumstance  going  far 
to  sustain  the  lien.  The  Patapsco  v.  Boyce, 
13  Wall.  (U.  S.)  329,  20  L.  ed.  696;  The 
Newport,  107  Fed.  744,  46  C.  C.  A.  399;  The 
Marion  S.  Harris,  85  Fed.  798,  29  C.  C.  A. 
428;  The  James  Guy,  13  Fed.  Cas.  No.  7,195, 
1  Ben.  112  {affirmed  in  13  Fed.  Cas.  No. 
7,196,  5  Blatchf.  496  {affirmed  in  9  Wall.  758, 
19  L.  ed.  710)  ].    See  supra,  VII,  B,  4,  a,  (l), 

(B),  (C). 

49.  The  Gordon  Campbell,  131  Fed.  963; 
The  Surprise,  129  Fed.  873,  64  C.  C.  A.  300; 
Cuddy  V.  Clement,  113  Fed.  454,  51  C.  C.  A. 
288. 

Estoppel. —  Where  the  owner  himself  se- 
cures an  advance  of  money  for  the  ship  on  an 
express   agreement  for   a  lien,  and  subse- 
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be  mutual.  The  fact  that  the  materialman  supposed  he  had  a  lien  does  not 
alter  the  legal  presumption  against  it.^^ 

(ii)  As  TO  Domestic  Vessels —  (a)  Where  There  Is  a  Local  Statute.  The 
better  opinion  is  that  here  also  the  mere  furnishing  of  the  supplies  does  not  cre- 
ate a  lien,  but  that  the  broad  language  of  local  statutes  purporting  to  create  a 
lien  must  be  subject  to  the  further  condition  that  credit  was  actually  given  to  the 
vessel ;  and  the  fact  that  the  owner  ordered  the  supplies  does  not  obviate  the 
necessity  for  such  proof.^^ 

(b)  Where  There  Is  Wo  Local  Statute.  As  the  effect  of  a  local  statute  is  to 
rebut  the  presumption  that  credit  was  not  given  to  the  vessel,  it  would  seem  that 
the  owner  can  by  express  contract  create  a  lien  for  a  maritime  cause  of  action,  on 
a  domestic  vessel  even  where  there  is  no  local  statute.  And  although  there  is  no 
remedy  given  by  the  local  law  for  its  enforcement,  it  is  nevertheless  enforceable 
in  any  other  forum  where  such  remedy  exists  ;  for  a  maritime  lien  follows  a  vessel 
around  the  world,  and  a  lien  may  arise,  although  no  remedy  is  given  for  its  enforce- 
ment.^^ In  the  federal  courts  such  a  remedy  would  exist  to  enforce  a  maritime 
lien  unless  expressly  forbidden.  By  the  act  of  congress  of  August  23,  1842,^^ 
power  w^as  given  the  supreme  court  to  regulate  by  rule  the  practice  of  the  admi- 
ralty courts.  Accordingly  at  the  December  term,  1844,  the  admiralty  rules  of 
practice  were  promulgated.  No.  12  of  tliese  rules  gave  a  right  of  procedure  in 
rem  for  supplies  to  a  foreign  ship  and  denied  it  for  supplies  to  a  domestic  ship 
unless  given  by  the  local  law.    But  this  was  construed  merely  to  adopt  the  then 


quently  diverts  it,  he  is  estopped,  as  between 
himself  and  the  lender,  from  denying  that  it 
was  necessary.  The  Worthington,  133  Fed. 
725,  66  C.  C.  A.  555. 

50.  The  Valencia  v.  Ziegler,  165  U.  S.  264, 
17  S.  Ct.  323,  41  L.  ed.  710;  Cuddy  r.  Cle- 
ment, 115  Fed.  301.  53  C.  C.  A.  94;  The  Iris, 

100  Fed.  104,  40  C.  C.  A.  301  [a/firined  in 

101  Fed.  1006,  41  C.  C.  A.  679  {affirmed  in 
179  U.  S.  682,  21  S.  Ct.  915,  45  L.  ed.  384)  ]  ; 
The  Havana,  87  Fed.  487  {affirmed  in  92 
Fed.  1007,  35  C.  C.  A.  148]  ;  The  Rosalie,  75 
Fed.  29. 

The  fact  that  the  necessaries  were  charged 
against  the  vessel  on  the  materialman's  books 

is  but  a  circumstance  showing  an  intent  to 
credit  the  vessel  and  is  of  itself  insufficient  to 
create  the  lien.  Alaska,  etc..  Steamship  Co. 
V.  Chamberlain,  116  Fed.  600,  54  C.  C.  A.  56; 
The  Havana,  87  Fed.  487  [affirmed  in  92  Fed. 
1007,  35  C.  C.  A.  148] ;  The  Alvira,  63  Fed. 
144;  The  Samuel  Marshall,  54  Fed.  396,  4 
C.  C.  A.  385;  The  Stroma,  53  Fed.  281,  3 
C.  C.  A.  530.    See  supra,  VII,  B,  4,  a,  (i), 

(B),  (C). 

Distinguished  from  owner's  other  powers. — 

This  discussion  as  to  the  nature  of  the  mari- 
time lien  when  the  necessaries  are  ordered  by 
the  owner  is  not  to  be  confounded  with  the 
owner's  power  to  create  a  common-law  pos- 
sessory lien  or  his  power  to  bind  the  other 
owners  personally  for  necessaries.  The  Two 
Marys,  16  Fed.  697;  McCready  v.  Thorn,  51 
N.  Y.  454;  Stedman  v.  Feidler,  20  N.  Y.  437. 

51.  See  supra,  VII,  B,  4,  a,  (ii),  text  and 
note  44,  where  the  cases  are  reviewed. 

The  Alabama  statute  is  construed  to  give  a 
lien  only  when  the  work  was  done  on  the 
faith  of  the  lien.  Donald  v.  Hewitt,  33  Ala. 
534,  73  Am.  Dec.  431. 

52.  The  Champion,  5  Fed.  Cas.  No.  2,583, 


Brown  Adm,  520 ;  The  Union  Express,  24  Fed. 
Cas.  No.  14,364,  Brown  Adm.  537.  The  power 
to  enforce  a  maritime  lien  in  any  forum  is 
well  discussed  by  Mr.  Justice  Clifford  in  The 
Maggie  Hammond  v.  Morland,  9  Wall.  (U.  S.) 
435,  19  L.  ed.  772.  A  careful  reading  of  the 
authorities  will  show  that  the  supreme  court 
in  denying  a  lien  unless  there  is  a  local  stat- 
ute was  alluding  simply  to  the  implied  lien. 
Thus  in  The  General  Smith,  4  Wheat.  (U.  S.) 
438,  4  L.  ed.  609,  which  was  the  first  supreme 
court  case  to  deny  the  lien  on  domestic  ves- 
sels, Mr.  Justice  Story  expressly  says  that  in 
such  case  no  lien  is  implied  unless  recognized 
by  local  law.  So  in  Rodd  v.  Heartt,  21  Wall. 
(U.  S.)  558,  22  L.  ed.  654,  Mr.  Justice  Brad- 
ley is  evidently  discussing  the  implied  lien 
throughout.  Both  cases  admit  that  the  sub- 
ject-matter is  maritime  and  could  at  least 
give  a  right  to  libel  in  personam.  Under  the 
general  maritime  law  there  is  no  difference 
between  foreign  and  domestic  vessels  as  to 
supplies  ordered  by  the  owner.  No  implied 
lien  arises  in  either  case.  Yet  we  have  seen 
that  the  right  of  an  owner  to  bind  his  vessel 
by  express  contract  in  case  of  maritime  neces- 
sity in  a  foreign  port  is  clear.  The  same 
reasoning  allows  him  under  similar  circum- 
stances to  bind  his  vessel  in  a  domestic  port. 
His  right  to  do  so  is  no  more  dependent  on  a 
state  statute  than  it  would  be  for  salvage, 
wages  of  seamen,  or  any  other  confessedly 
maritime  cause  of  action.  See  a  brief  dis- 
cussion of  this  question  in  The  Underwriter, 
119  Fed.  713.  Even  where  the  state  gives  a 
statutory  lien,  the  owner  can  by  contract  cre- 
ate a  lien  depending  on  the  contract  and  not 
on  the  statute.  Donald  v.  Hewitt,  33  Ala. 
534,  73  Am.  Dec.  431. 

53.  5  U.  S.  St.  at  L.  518;  U.  S.  Rev.  St. 
(1878)  §  917  [U.  S.  Comp.  St.  (1901)  p.  684]. 
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existing  law  and  not  to  establish  any  new  rule/'*  It  must  liave  been  intended  to 
apply  simply  to  the  implied  lien,  not  to  liens  expressly  contracted  for,  as  other- 
wise, if  literally  construed,  it  would  give  a  right  of  procedure  against  a  foreign 
vessel  for  supplies  ordered  by  an  owner  independent  of  express  contract  for  a  lien. 
Yet  the  supreme  court  expressly  holds  that  in  such  case  no  lien  arises  by  implica- 
tion, but  may  arise  by  express  contract/^  Under  the  same  principle  it  could  not 
have  been  intended  to  forbid  the  enforcement  of  a  lien  on  a  domestic  vessel  given 
by  express  contract.  This  rule  was  am.ended  by  the  supreme  court  in  1859, 
leaving  untouched  the  provision  as  to  foreign  vessels,  but  limiting  the  procedure 
against  domestic  vessels  to  a  procedure  in  personam.  This  too  must  have  been 
intended  to  regulate  simply  the  implied  lien  and  not  to  forbid  the  enforcement  of 
express  liens  even  on  domestic  vessels ;  for  the  Kalorama  and  Guy  cases  just 
cited  ^  arose  and  were  decided  while  the  rule  was  in  this  form,  and  recognized 
the  right  of  the  owner  to  bind  his  vessel  by  express  contract.  This  change  in  the 
rule  was  also  declared  by  the  supreme  court  to  have  been  made  on  account  of  the 
conflicting  and  complicated  provisions  of  the  state  laws.  In  its  opinion  the  implied 
lien  alone  is  discussed,  not  the  right  of  the  owner  to  bind  his  vessel  by  an  express 
contract.^'''  The  rule  remained  in  this  form  until  1872,  when  it  was  given  its 
present  form  and  made  to  read  as  follows :  "  In  all  suits  by  materialmen  for  sup- 
plies or  repairs,  or  other  necessarieSj  the  libellant  may  proceed  against  the  sliip 
and  freight  in  rem^  or  against  the  master  or  owner  alone  m  jpersonamP  This 
change  has  been  stated  by  the  supreme  court  to  have  been  intended  simply  to 
remove  all  obstructions  and  embarrassments  in  the  way  of  instituting  proceedings 
in  rem  in  all  cases  where  liens  exist  by  law,  and  not  to  create  any  new  lien.^  It 
draws  no  distinction  between  foreign  and  domestic  vessels  in  express  terms,  creates 
no  liens  of  itself,  but  provides  a  method  for  the  enforcement  of  a  lien  for  repairs 
or  supplies,  whether  that  lien  is  implied  under  the  general  maritime  law  or  under 
the  provisions  of  a  local  statute,  or  whether  it  is  created  by  an  express  agreement 
therefor. 

(ill)  Charactem  of  Owner's  Title  as  Affecting  Right  to  Rind  Vessel 
—  (a)  As  Retween  Owner  and  Ruilder.  The  question  when  title  passes  to  a 
ship  in  process  of  construction  depends  on  the  same  principle  as  that  which 
governs  any  other  chattel.  It  is  a  question  of  intent.  In  the  absence  of  special 
agreement,  title  does  not  pass  until  the  article  is  completed  and  delivered,  although 
payments  on  account  have  been  made.^^    Hence  the  builder  is  usually  the  owner 


54.  The  Circassian,  5  Fed.  Cas.  No.  2,720a 
[affirmed  in  5  Fed.  Cas.  No.  2,726,  11  Blatchf. 
472]. 

55.  Pendergast  v.  The  Kalorama,  10  Wall. 
(U.  S.)  204,  19  L.  ed.  941;  The  Guy,  9  Wall. 
(U.  S.)  758,  19  L.  ed.  710. 

56.  See  supra,  note  55. 

57.  The  St.  Lawrence,  1  Black  (U.  S.) 
522,  17  L.  ed.  180. 

58.  Rodd  v.  Heartt,  21  Wall.  (U.  S.)  558, 
22  L.  ed.  654.  See  also  The  Circassian,  5 
Fed.  Cas.  No.  2,720a,  for  a  history  of  the  12th 
rule  and  its  various  changes. 

59.  Clarkson  v.  Stevens,  106  U.  S.  505,  1 
S.  Ct.  200,  27  L.  ed.  139;  The  John  B. 
Ketcham  2d,  97  Fed.  872,  38  C.  C.  A.  518. 
These  cases  review  the  English  and  American 
authorities  and  show  that  the  dictum  in  the 
English  cases  of  Woods  v.  Russell,  5  B.  &  Aid. 
942,  24  Rev.  Rep.  621,  7  E.  C.  L.  512,  and 
Clark  V.  Spence,  4  A.  &  E.  448,  1  Harr.  &  W. 
760,  5  L.  J.  K.  B.  161,  6  N.  &  M.  399,  31 
E.  C.  L.  206,  to  the  eflfect  that  the  mere  mak- 
ing of  part  payments  evidences  an  intent  that 
the  title  should  pass  pro  tanto  has  not  been 
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adopted  in  America.  The  question  is  too  far 
beyond  the  domain  of  admiralty  law  to  jus- 
tify discussion.  See  also  The  Abby  Whitman, 
1  Fed.  Cas.  No.  15;  Harbeek  v.  The  Francis 
A.  Palmer,  11  Fed.  Cas.  No.  6,045a;  The  Sam 
Slick,  21  Fed.  Cas.  No.  12,283,  1  Sprague 
289  [reversed  in  21  Fed.  Cas.  No.  12,282,  2 
Curt.  480];  Edwards  v.  Elliott,  36  N.  J.  L. 
449,  13  Am.  Rep.  463  [affirmed  in  21  Wall. 
(U.  S.)  532,  22  L.  ed.  487] ;  Happy  v.  Mosher, 
47  Barb.  (N.  Y.)  501  [reversed  on  the  facts 
in  48  N.  Y.  313] ;  Low  v.  Austin,  25  Barb. 
(N.  Y.)  26  [affirmed  in  20  N.  Y.  181].  The 
opinion  of  Mr.  Justice  Nelson  in  Udell  v.  The 
Ohio,  24  Fed.  Cas.  No.  14,322,  implies  that 
title  passed  as  payments  were  made.  But  he 
cites  no  authorities  and  the  above  later  cases 
must  be  considered  as  overruling  it.  See  34 
Cent.  Dig.  tit.  "  Maritime  Liens,"  §  4. 

By  special  agreement,  however,  the  parties 
may  make  the  title  pass  as  the  work  pro- 
gresses, and  the  question  whether  such  was 
the  intent  is  a  question  of  fact  in  each  case 
depending  on  the  language  of  the  contract 
and  the  special  circumstances.    In  re  Mac* 
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till  completion,  and  lie  alone  can  create  liens  on  the  vessel.  But  even  lie  cannot 
create  a  maritime  lien  before  completion,  for  it  has  already  been  seen  that  contracts 
relating  to  the  original  construction  of  a  vessel  are  not  maritime.^^ 

(b)  As  Between  Vendo?'  and  PurcJiaser.  Here  the  principle  is  that  the 
ostensible  owner  in  possession  is  treated  as  the  owner  as  regards  parties  dealing 
with  him,  and  that  the  actual  or  record  ownership  in  such  case  vests  him  with 
power  to  bind  the  vessel.^^  This  is  true,  although  the  purchaser  holds  nnder  a 
conditional  sale  and  the  condition  is  broken.  Such  breach  does  not  relate  back 
to  divest  liens  contracted  in  the  meanwhile.^^ 

(c)  As  Between  Owner  and  Mortgagee.  This  stands  on  practically  the  same 
footing  as  a  conditional  sale.  Possession  taken  by  the  mortgagee,  although  under 
a  court  decree,  does  not  divest  liens  contracted  by  the  owner.^^ 

e.  The  Charterer  —  (i)  Powers  in  General.  Where  the  charterer  merely 
hires  the  use  of  a  vessel,  and  she  is  manned,  supplied,  and  operated  by  the  owner, 
he  is  simply  a  freighter  and  no  question  of  his  right  to  bind  the  vessel  for  supply 
liens  could  arise.  However,  numerous  cases  have  arisen  under  charter-parties  giv- 
ing the  charterer  the  right  to  operate  the  vessel  on  his  own  account,  but  requiring 
him  either  expressly  or  impliedly  to  furnish  necessary  supplies.  In  such  case  the 
charterer  as  such  has  no  power  to  bind  the  ship  for  supplies  ordered  by  himself, 
where  the  furnisher  has  knowledge  or  reasonable  means  of  knowledge  that  he  is 
a  charterer  only.^^ 

(ii)  Presumption  as  to  Crediting  Vessel  When  Supplies  Ordered  by 
Charterer.    When  necessaries  are  ordered  by  the  charterer,  the  same  presump- 


Donald,  138  Fed.  463;  The  Poeonoket.  67 
Fed.  262  [affirmed  in  70  Fed.  640,  17  C.  C.  A. 
309]. 

60.  See  supra,  VI,  B,  2,  c,  ( iii ) . 

But  in  such  cases  he  can  create  liens  under 
state  statutes,  although  it  is  a  question  of 
construction  in  each  case,  and  such  liens  are 
not  maritime.  Southwick  v.  Packet  Boat 
Clyde,  6  Blackf.  (Ind.)  148;  Briggs  r.  A 
Light  Boat,  7  Allen  (Mass.)  287;  Globe  Iron 
Works  Co.  r.  The  John  B.  Ketcham,  100 
Mich.  583,  59  N.  W.  247,  43  Am.  St.  Rep. 
464;  Scull  r.  Shakespear,  75  Pa.  St.  297. 

Even  where  title  passes  proportionately 
on  payments  being  made,  the  course  of  deal- 
ing between  the  parties  may  vest  the  builder 
with  power  to  create  liens.  Low  v.  The  Ship 
Clarence  S.  Bement,  2  Pa.  Co.  Ct.  430,  19 
Wkly.  Notes  Cas.  153. 

61.  The  South  Portland,  100  Fed.  494,  40 
C.  C.  A.  514;  The  Iris,  88  Fed.  902,  100  Fed. 
104;  The  Shrewsbury,  69  Fed.  1017;  The 
James  H.  Prentice,  36  Fed.  777;  McAllister 
V.  The  Sam  Kirkman,  15  Fed.  Cas.  No.  8,658, 
1  Bond  369;  Weaver  r.  The  S.  G.  Owens,  29 
Fed.  Cas.  No.  17,310,  1  Wall.  Jr.  359;  Web- 
ster V.  The  Andes,  18  Ohio  187. 

62.  The  Ferax,  8  Fed.  Cas.  No.  4,737,  1 
Sprague  180;  Hawes  v.  The  James  Smith,  11 
Fed.  Cas.  No.  6,238;  Jackson  v.  The  Julia 
Smith,  13  Fed.  Cas.  No.  7,136,  Newb.  Adm. 
61,  6  McLean  484;  The  John  Farron,  13  Fed. 
Cas.  No.  7,341,  14  Blatchf.  24  [reversing  13 
Fed.  Cas.  No.  7,340,  7  Ben.  53]  ;  The  Susan 
G.  Owens,  23  Fed.  Cas.  No.  13,634  [affirmed 
in  29  Fed.  Cas.  No.  17,310,  1  Wall.  Jr.  359]. 
The  powers  of  a  purchaser  under  a  conditional 
sale  are  like  those  of  a  charterer,  and  the 
supply  man  would  acquire  no  lien  if  he  knew 
or  had  reasonable  means  of  knowledge  of  such 


sale.  The  Golden  Rod,  151  Fed.  6,  8.  The 
H.  C.  Grady,  87  Fed.  232,  which  is  in 
apparent  conflict  with  the  above,  is  probably 
explainable  on  the  ground  that  the  material- 
men had  actual  or  constructive  knowledge  of 
the  purchaser's  lack  of  authority  to  bind  the 
vessel.  In  The  Sea  Witch,  34  Fed.  654,  pos- 
session had  not  been  delivered  to  the  party 
contracting  for  the  repairs,  and  hence  the 
lien  was  disallowed  on  the  ground  that  the 
owner  had  not  misled  the  materialman  by 
holding  him  out  as  having  apparent  au- 
thority. 

63.  The  Granite  State,  10  Fed.  Cas.  No. 
5,687,  1  Sprague  277;  Scott  v.  Delahunt,  65 
N.  Y.  128. 

64.  The  Valencia  v.  Ziegler,  165  U.  S.  264, 
17  S.  Ct.  323,  41  L.  ed.  710;  The  Kate,  164 
U.  S.  458,  17  S.  Ct.  135,  41  L.  ed.  512  [af- 
firming 56  Fed.  614]  ;  The  Golden  Rod,  151 
Fed.  6,  8;  The  Underwriter,  119  Fed.  713; 
The  C.  W.  Moore,  107  Fed.  957;  The 
George  Dumois,  66  Fed.  353  [reversed  in 
68  Fed.  926,  15  C.  C.  A.  675,  but  the  effect 
of  the  above  supreme  court  decisions  is  that 
the  district  court  was  right]  ;  The  Pirate,  32 
Fed.  486;  The  Norman,  28  Fed.  383  [affirm- 
ing 6  Fed.  406]  ;  Neill  r.  The  Francis,  21  Fed. 
921;  Coal  Company  v.  Steamship  Norman,  14 
Phila.  (Pa.)  588.  See  34  Cent.  Dig.  tit. 
"  Maritime  Liens/'  §§  5,  38. 

Canada  case  supporting  text  see  The  Barge 
David  Wallace  v.  Bain,  8  Can.  Exch.  205. 

There  are  some  cases  holding  that  a  char- 
terer has  power  to  bind  the  vessel,  but  either 
they  turn  upon  special  facts  or  must  be  con- 
sidered as  overruled.  In  The  Lime  Rock.  49 
Fed.  383,  the  charterer  was  the  husband  of 
the  real  owner,  and  she  accompanied  him 
when  the  repairs  were  ordered,  and  did  not 
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tion  against  a  credit  to  the  ship  arises  as  if  thej^  were  ordered  bj  the  owner,^  for 
the  charterer  is  at  most  hut  an  owner  jpr^?  liac  mce,  and  supplies  ordered  by  him 
are  presumed  to  liave  been  furnished  upon  liis  personal  credit.^^ 

(ill)  Powers  AS  Affected  by  Materialman's  Knowledge  of  Charter. 
It  has  been  held  tliat  a  vessel  is  not  bound  for  necessaries  ordered  hy  the  char- 
terer, even  though  the  materialman  liad  no  actual  or  constructive  knowledge  tliat 
tlie  vessel  was  under  charter.  This  is  on  the  theory  that  the  only  person  having 
any  implied  power  to  bind  the  vessel  as  against  the  owner  is  the  master,  that  the 
charterer  is  not  the  agent  of  tlie  owners  for  the  purpose,  and  that  materialmen 
deal  with  him  at  their  peril.^^  But  the  preponderance  of  authority  has  only  gone 
to  the  extent  of  holding  that  the  vessel  is  not  bound  if  the  materialman  had 
knowledge,  or  means  of  knowledge,  of  the  fact  that  the  vessel  was  under  charter.^ 
Actual  knowledge  of  the  charter  undoubtedly  defeats  any  claim  for  a  lien.^^  And 
it  is  equally  clear  that  if  the  materialman  could  ascertain  the  facts  by  inquiry,  he 


dissent.  The  India,  14  Fed.  476  [affirmed  in 
16  Fed.  262,  21  Blatclif.  268]  ;  The  City  of 
New  York,  5  Fed.  Cas.  No.  2,758,  3  Blatchf. 
187;  Harney  v.  The  Sydney  L.  Wright,  11 
Fed.  Cas.  ]No.  6,082a,  5  Hughes  474;  and  The 
Lucia  B.  Ives,  15  Fed.  Cas.  No.  8,590,  10  Ben. 
6C0,  are  inconsistent  with  the  later  cases.  In 
The  Bombay,  38  Fed.  512  [affirmed  in  38  Fed. 
863],  the  supplies  were  ordered  by  the  char- 
terer. The  main  question  discussed  was 
whether  the  charter  was  a  demise  of  the  ves- 
sel. The  court  held  that  it  was,  and  then 
held  the  vessel  bound  for  the  supplies,  as- 
suming that  the  vessel  was  bound  if  the 
supplies  were  received  by  the  master  on  board, 
although  ordered  by  the  charterer.  The  ma- 
terialman did  not  know  of  the  charter  and 
made  no  inquiries.  The  case  was  decided 
eight  years  before  the  Kate  and  Valencia 
cases,  cited  above,  and  is  hardly  consistent 
with  them. 

English  and  Canadian  Acts. —  Under  the 
English  Admiralty  Act  of  1861  there  is  no 
admiralty  right  of  procedure  in  rem  for  nec- 
essaries, if  there  is  an  owner  domiciled  in 
England  or  Wales.  Under  the  Colonial 
Courts  Admiralty  Act  of  1890  and  the  Canada 
Admiralty  Act  of  1891,  the  "owner"  in  the 
English  act  is  held  to  mean  "  registered 
ovv'ner,"  and  "  Canada "  must  be  understood 
instead  of  "  England  or  Wales."  Hence  an 
action  in  rem,  will  not  lie  for  goods  ordered 
by  a  charterer,  he  not  being  a  registered 
owner.  The  Ship  Garden  City,  7  Can.  Exch. 
34,  94. 

Special  agent  of  charterer. —  This  limita- 
tion of  the  charterer's  power  to  bind  the  ves- 
sel applies  with  yet  more  force  to  his  special 
agent,  as  such  agent  has  no  implied  powers 
like  those  of  the  master,  and  persons  dealing 
with  him  are  put  upon  inquiry  as  to  his 
powers.  This  is  well  settled  as  to  supplies 
ordered  by  ship-brokers  or  consignees.  The 
Burton,  84  Fed.  998;  The  Suliote,  23  Fed. 
919;  The  Joseph  Cunard,  13  Fed.  Cas.  No. 
7,535,  Olcott  120. 

The  assignee  of  a  surety  on  a  bond  given 
by  the  charterer  to  the  owner  to  perform  the 
conditions  of  the  charter-party,  including  the 
condition  against  debts  for  supplies,  cannot 
assert  a  lien  for  coal  furnished  the  vessel. 

[VII,  B,  4,  e.  (II)] 


The  Post  Steamboat  Co.  v.  Loughran,  12  App. 
Cas.  (D.  C.)  430. 

Even  under  the  New  York  statute  purport- 
ing to  give  a  charterer  power  to  bind  the 

vessel,  a  mere  prospective  charterer  cannot  do 
so,  especially  where  the  materialman  knew 
his  want  of  power.  The  Catherine  Whiting, 
99  Fed.  445,  39  C.  C.  A.  592. 

65.  See  supra,  VII,  B,  4,  b. 

66.  Alaska,  etc..  Steamship  Co.  v.  Cham- 
berlain, 116  Fed.  600,  54  C.  C.  A.  56  [re- 
versing 115  Fed.  218];  The  Roanoke,  107 
Fed.  743,  46  C.  C.  A.  618  [affirming  101  Fed. 
298]  ;  Franklin  Consolidated  Coal  Co.  v.  The 
Curlew,  54  Fed.  899;  The  Samuel  Marshall, 
54  Fed.  396,  4  C.  C.  A.  385  [affirming  49  Fed. 
754];  The  Aeronaut,  36  Fed.  497;  The  Nor- 
man, 28  Fed.  383  [affirming  6  Fed.  406]  ; 
Stephenson  r.  The  Francis,  21  Fed.  715;  Hill 
V.  The  Golden  Gate,  12  Fed.  Cas.  No.  6,492, 
Newb.  Adm.  308.  See  34  Cent.  Dig.  tit. 
"  ^Maritime  Liens,"  §  12.  In  The  Robert  Dol- 
lar, 115  Fed.  218,  the  district  court  held 
tiiat  the  charterer,  having  obtained  neces- 
sary supplies  on  the  credit  of  the  ship, 
cannot  set  up  this  violation  of  its  contract 
with  the  owner  to  defeat  the  lien.  But  the 
court  in  reversing  it  (116  Fed.  600,  54  C.  C. 
A.  56)  held  that  the  charterer  could  come  in 
and  defend  the  case  by  denying  the  lien.  As 
the  question  at  issue  was  whether  credit  was 
actually  given  to  the  ship  or  to  the  party  or- 
dering the  supplies,  it  is  difficult  to  under- 
stand why  the  latter  cannot  plead  such  a  de- 
fense. When  an  owner  orders  supplies,  he  is 
not  estopped  from  contending  that  they  were 
ordered  on  his  personal  credit;  and  the  char- 
terer ought  not  to  be  subject  to  a  more 
stringent  rule. 

67.  The  Norman,  28  Fed.  383  [affirming  6 
Fed.  406]. 

68.  The  Post  Steamboat  Co.  v.  Loughran, 
12  App.  Cas.  (D.  C.)  430;  The  Valencia  V. 
Ziegler,  165  U.  S.  264,  17  S.  Ct.  323,  41  L.  ed. 
710;  The  Kate,  164  U.  S.  458,  17  S.  Ct.  135, 
41  L.  ed.  512  [affirming  56  Fed.  614]. 

69.  The  Samuel  IMarshall,  54  Fed.  396,  4 
C.  C.  A.  385  [affirming  49  Fed.  754]  ;  The 
Stroma.  53  Fed.  281,  3  C.  C.  A.  530  [affirm- 
ing 41  Fed.  599]  ;  Stephenson  v.  The  Francis, 
21  Fed.  715;  The  William  Cook,  12  Fed.  919; 
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cannot  acquire  alien  by  shutting  his  eyes  and  forbearing  from  inquiry.'^  Under 
some  circumstances  the  owner,  by  holding  out  the  charterer  as  having  power  to 
bind  the  vessel,  might  be  estopped  from  denying  such  riglit.  But  this  question 
usually  arises  where  the  charterer  is  also  the  master,  and  turns  rather  upon  the 
powers  of  a  master  than  upon  any  question  of  the  powers  of  a  charterer.'^^  And 
although  the  supreme  court  in  the  two  recent  cases  so  often  cited  in  this  connec- 
tion has  carefully  limited  itself  to  the  actual  question  before  it,  which  involved 
only  the  powers  of  a  charterer  where  the  materialman  had  means  of  knowledge, 
it  is  believed  that  the  law  when  necessarily  presented  to  the  court  for  decision 
will  be  settled  against  the  right  of  a  charterer  to  bind  the  vessel  for  supplies 
ordered  by  him  and  not  by  the  master,  even  when  the  materialman  is  ignorant  of 
the  existence  of  a  charter.'^^ 

(iv)  Charter- Party  as  Affecting  Implied  Powers  of  Master,  As 
the  master  has  the  implied  power  in  case  of  maritime  necessity  to  bind  the  vessel 
under  tlie  conditions  heretofore  discussed,'^  it  follows  that,  when  the  supplies  are 
ordered  by  him  and  not  by  the  charterer,  and  the  materialman  has  no  actual  or 
constructive  knowledge  that  there  is  any  limitation  upon  his  powers  as  master, 
the  vessel  is  bound.  But,  if  the  materialman  has  such  knowledge  or  means  of 
knowledge,  the  implied  powers  of  the  master  cease,  and  the  attempt  of  a  material- 
man to  create  a  lien  upon  the  vessel  originating  in  such  fraud  of  tlie  master  upon 
t\ie  ow^ner  or  in  such  breach  of  his  duty  to  the  owner  would  not  be  upheld  by 
the  courts.'^^ 

(v)  Charterer's  Power  Under  Local  Statutes.  The  scope  of  state 
statutes  in  shifting  the  presumption  of  credit  and  the  method  in  which  they  are 
construed  liave  already  been  discussed  in  connection  with  the  power  of  the  master 
to  bind  domestic  vessels.  It  has  been  shown  that  under  the  weight  of  authority 
these  statutes  are  not  construed  literally,  but  the  general  limitations  of  marine 
law  must  be  considered  as  qualifying  them,  as  for  instance  the  principle  that  there 
nnist  have  been  an  actual  credit  to  the  vessel.'^    Under  the  same  principle,  as  a 


Robinson  v.  The  Medora,  20  Fed.  Cas.  No. 
11,959a;  Swift  v.  The  Albus,  23  Fed.  Cas. 
No.  13,694. 

70.  The  Valencia  v.  Ziegler,  165  U.  S.  264, 
17  S.  Ct.  323,  41  L.  ed.  710;  The  Kate,  164 
U.  S.  458,  17  S.  Ct.  135,  41  L.  ed.  512  {af- 
firming 56  Fed.  614].  In  The  Post  Steam- 
boat Co.  V.  Loughran,  12  App.  Cas.  (D.  C.) 
430,  where  a  bank  advanced  money  to  a  cor- 
poration which  chartered  the  vessel,  and  the 
treasurer  of  the  corporation  was  the  cashier 
of  the  bank,  it  was  held  that  his  knowledge 
was  the  knowledge  of  the  bank  and  hence 
that  the  latter  had  no  lien  for  its  advances. 

Knowledge  of  the  existence  of  a  charter 
puts  on  the  materialman  the  burden  of  as- 
certaining its  terms,  and  whether  the  char- 
terer or  his  agents  have  power  to  bind  the  ship. 
The  Stroma,  53  Fed.  281,  3  C.  C.  A.  530  {af- 
firming 41  Fed.  599]  ;  Neill  v.  The  Francis, 
5il  Fed.  921 ;  Beinecke  y.  The  Secret,  3  Fed.  665. 

71.  The  Cumberland,  30  Fed.  449.  See 
supra,  VII,  B,  4,  a,  (I),  (A),  note  32. 

72.  See  The  Valencia  v.  Ziegler,  165  U.  S. 
264,  17  S.  Ct.  323,  41  L.  ed.  710;  The  Kate, 
164  U.  S.  458,  17  S.  Ct.  135,  41  L.  ed.  512 
{affirming  56  Fed.  614]. 

73.  This  for  the  reason  that  the  master  is 
the  only  person  known  to  marine  law  as  hav- 
ing power  to  create  implied  liens.  The  very 
fact  that  supplies  are  ordered  by  any  one  else 
makes  a  prima  facie  case  against  an  intent 
to  charge  the  vessel  and  ought  to  put  the 


materialman  on  inquiry  as  to  the  extent  of 
such  person's  powers. 

74.  See  supra,  VII,  B,  4,  a,  (i),  (a). 

75.  See  supra,  VII,  B,  4,  a;  The  Valencia 
r.  Ziegler,  165  U.  S.  264,  17  S.  Ct.  323,  41 
L.  ed.  710;  The  Kate,  164  U.  S.  458,  17  S.  Ct. 
135,  41  L.  ed.  512;  The  S.  M.  Whipple,  H 
Fed.  354,  7  Sawy.  69;  The  Underwriter,  119 
Fed.  713;  The  Cumberland,  30  Fed.  449.  The 
intimation  in  The  William  Cook,  12  Fed.  919, 
that  the  master  in  a  foreign  port  in  distress 
may  create  a  lien  contrary  to  the  known 
terms  of  a  charter-party  limiting  his  powers 
was  not  necessary  to  the  decision  and  cannot 
be  reconciled  with  the  later  supreme  court 
cases.  It  cites  The  Monsoon,  17  Fed.  Cas. 
No.  9,716,  1  Sprague  37,  as  authority.  See 
the  comments  of  Judge  Lowell  on  this  case 
in  The  Underwriter,  119  Fed.  713,  763.  It 
also  cites  The  City  of  New  York,  5  Fed.  Cas. 
No.  2.758,  3  Blatchf.  187,  12  N.  Y.  Leg.  Obs. 
300.  This  decision  is  inconsistent  with  the 
later  cases  in  the  same  district  and  in  con- 
flict with  the  late  supreme  court  cases.  The 
Secret,  15  Fed.  480;  Beinecke  v.  The  Secret, 
3  Fed.  665.  In  Ross  v.  The  Neversink,  20 
Fed.  Cas.  No.  12,079  {affirmed  in  18  Fed. 
Cas.  No.  10.133,  5  Blatchf.  539],  the  char- 
terer was  also  master,  and  there  is  nothing 
to  show  that  the  materialman  had  any  actual 
or  constructive  knowledge  of  the  charter.  See 
also  SMjora,  VII,  B.  4,  a.  (i),  (a),  (c). 

76.  See  supra,  VII,  B,  4,  a,  (ii). 

[VII,  B,  4,  e.  (V)] 
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charterer  is  not  an  agent  known  to  general  marine  law,  he  has  no  power  as  such 
to  bind  a  foreign  vessel  at  all,  even  in  a  port  where  there  is  a  local  statute,  as  such 
statutes  do  not  apply  to  foreign  vessels  under  such  circumstances.''*'  As  to 
domestic  vessels,  the  doctrine  limiting  the  powers  of  the  master  ought  to  apply 
with  yet  stronger  force  to  a  charterer.  Even  a  state  statute,  no  matter  how  broad 
its  terms,  would  hardly  be  construed  to  give  him  the  power  to  bind  a  domestic 
vessel  where  credit  was  not  in  fact  given  to  the  vessel,  or  where  the  charter-party 
expressly  limited  his  power  to  bind  the  vessel  and  the  materialman  had  actual  or 
constructive  knowledge  of  such  limitation.'^^ 

d.  The  Ship's  Agent.  Where  the  ship's  agent  is  held  out  by  the  owner  under 
his  general  course  of  dealing  as  having  authority  to  purchase  supplies  for  the 
ship,  he  will  bind  the  ship,  but  he  has  no  impKed  authority  like  that  of  the 
master."^^  Hence  any  one  acting  as  agent  for  the  ship  or  the  owners  does  not  bind 
the  ship  unless  he  has  special  authority,  either  express  or  inferred  from  previous 
course  of  dealing  or  proved  as  any  agency  is  proved.^^ 

e.  Persons  Not  in  Privity  —  (i)  General  Principle.  As  to  foreign  vessels, 
it  is  settled  by  a  recent  decision  of  the  supreme  court  that  persons  not  in  privity 
are  not  agents  for  the  purpose  of  binding  the  vessel,  and  cannot  be  made  so  by 
state  statute.^^ 

(ii)  Effect  of  Local  Statutes.  The  doctrine  as  to  the  effect  of  such 
statutes,  often  repeated  in  previous  connections,  is  that  they  cannot  annex  a 
maritime  lien  to  anything  that  is  not  a  maritime  contract.  And  they  are  con- 
strued as  far  as  possible  as  subject  to  the  qualifications  of  the  general  maritime 


77.  The  Roanoke,  189  U.  S.  185,  23  S.  Ct. 
491,  47  L.  ed.  770. 

78.  This  follows  necessarily  from  The 
Kate,  164  U.  S.  458,  17  S.  Ct.  135,  41  L.  ed. 
512  {affirming  56  Fed.  614],  decided  Nov.  30, 
1896.  There  the  New  York  statute  (set  out 
in  full  in  the  opinion)  gave  a  lien  for  any 
debt  "  contracted  by  the  master,  owner,  char- 
terer, builder  or  consignee  of  any  ship  or  ves- 
sel, or  the  agent  of  either  of  them  within 
this  State."  Yet  the  supreme  court  held  that 
this  could  not  be  construed  to  give  a  lien  for 
coal  ordered  by  the  charterer,  when  the  ma- 
terialman had  actual  or  constructive  knowl- 
edge that  the  charter-party  limited  his 
powers.  In  The  Alvira,  63  Fed.  144,  the 
facts  showed  that,  although  the  supplies 
were  contracted  by  the  charterer,  the  mate- 
rialman did  not  know  of  the  charter  and 
the  owners  on  the  other  hand  did  know  of 
the  work  that  was  being  done  upon  the  vessel 
and  forbore  to  inform  the  materialman  of 
the  charter.  The  opinion  is  interesting  as 
showing  how  far  liens  on  domestic  vessels 
under  local  statutes  are  limited  and  qualified 
by  the  general  principles  of  marine  law.  In 
The  Samuel  Marshall,  54  Fed.  396,  4  C.  C.  A. 
385  [affirming  49  Fed.  754],  the  court  had 
under  consideration  a  claim  of  lien  asserted 
under  the  Michigan  statute  which  made  all 
craft  over  five  tons  burden  "  subject  to  a  lien 
.  .  .  for  all  debts  contracted  by  the  owner  or 
part  owner,  master,  clerk,  agent,  steward  of 
such  craft."  The  supplies  were  ordered  by 
the  master.  The  vessel  was  under  charter 
and  the  materialmen  knew  it.  They  con- 
tended, however,  that  the  language  of  the 
local  statute  was  broad  enough  to  give  them 
a  lien  regardless  of  this  fact.  But  the  court 
held  that  the  limitations  of  the  maritime  law 

[VII,  B,  4,  e,  (v)l 


qualified  the  general  language  of  the  act  and 
defeated  recovery. 

If  a  state  can  create  any  lien  at  all  con- 
trary to  the  limitations  of  marine  law,  it 
would  be  a  state  statutory  lien,  not  a  mari- 
time lien.  Lawrenceburgh  Ferryboat  v. 
Smith,  7  Ind.  520. 

The  inclination  is  to  construe  such  statutes 
against  the  power  of  a  charterer  to  bind  the 
vessel.  Guffey  v.  Alaska,  etc..  Steamship  Co., 
130  Fed.  271,  64  L.  ed.  517.'  But  the  Ten- 
nessee statute  is  construed  by  the  court  of 
last  resort  of  that  state  to  bind  the  boat  for 
supplies  ordered  for  the  use  of  the  lessee. 
Greenlaw  v.  Potter,  5  Sneed  (Tenn.)  390. 

79.  The  Patapsco  v.  Boyce,  13  Wall.  (U.  S.) 
329,  20  L.  ed.  696;  The  Golden  Rod,  145  Fed. 
743;  The  Robert  R.  Kirkland,  143  Fed.  610; 
The  Burton,  84  Fed.  998;  The  Suliote,  23 
Fed.  919;  The  Ludgate  Hill,  21  Fed.  431; 
The  Joseph  Cunard,  13  Fed.  Cas.  No.  7,535, 
Olcott  120. 

SO.  The  George  Farwell,  103  Fed.  882,  43 
C.  C.  A.  373. 

An  insurer  permitted  by  the  owner  to  raise 
a  vessel  acquires  no  right  to  bind  the  vessel 
in  the  absence  of  proof  of  express  authority 
from  the  owner  to  pledge  the  vessel.  The 
Paul  L.  Bleakley,  146  Fed.  570. 

81.  The  Roanoke,  189  U.  S.  185,  23  S.  Ct. 
491,  47  L.  ed.  770.  See  also  as  to  the  neces- 
sity of  privity  The  Hattie  M.  Bain,  20  Fed. 
389;  The  Mark  Lane,  13  Fed.  800;  The 
Eledona,  8  Fed.  Cas.  No.  4,340,  2  Ben.  31  [af- 
firmed in  8  Fed.  Cas.  No.  4,341^  10  Blatchf. 
511];  Harbeck  v.  The  Francis  A.  Palmer,  11 
Fed.  Cas.  No.  6,045a;  Leslie  r.  Glass,  15  Fed. 
Cas.  No.  8,275,  Taney  422;  Purinton  v.  Hull 
of  a  New  Ship,  20  Fed.  Cas.  No.  11,473,  1  Ware 
556   [affirmed  in  20  Fed.  Cas.  No.  11,472. 
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law  so  as  to  assimilate  them  to  liens  on  foreign  vessels.^^  Hence  these  state 
statutes  are  rigidly  construed  whenever  they  seem  intended  to  modify  as  to 
domestic  vessets  the  principles  regulating  liens  on  foreign  vessels.^^  But  when 
their  language  is  so  clear  as  to  force  upon  the  court  tiie  conclusion  that  they 
were  intended  to  create  a  lien  in  favor  of  subcontractors  and  regardless  of  all 
considerations  of  privity,  the  question  still  remains  whether  they  will  have  such 
effect  in  the  admiralty  courts.    That  the  states  can  create  such  liens  on  domestic 


2  Curt.  416].     Hence  a  trespasser  or  in- 
truder who  does  work  upon  a  vessel  acquires 
no  lien  therefor.    The  City  of  Salem,  10  Fed. 
843,  7  Sawy.  477;  Glover  v.  Ames,  8  Fed.  351; 
The  Augusta,  2  Fed.  Cas.  No.  647.    But  even 
a  trespasser  or  intruder  may  bind  a  vessel  if 
the  owners  knowing  of  his  work  stand  by  and 
say  nothing.    This  is  illustrated  by  The  Su- 
perior, 23  Fed.  Cas.  No.  13,627,  5  Sawy.  346. 
There  a  vessel  was  stolen  from  the  custody 
of  a  sheriff  who  held  her  under  an  attach- 
ment, and  the  party  thus  acquiring  posses- 
sion was  entered  on  her  papers  as  master. 
He  contracted  maritime  liens.    The  sheriff  re- 
covered possession,  paid  the  liens,  and  took 
assignments.    Then  the  vessel  was  sold  under 
the  attachment.    The  sheriff  then  attempted 
to  assert  the  liens  against  the  purchaser. 
The  court  held  that  they  might  have  been 
asserted  by  the  original  materialmen  against 
the  owners,  but  could  not  be  asserted  by 
the  sheriff  against  the  purchaser  at  his  own 
sale.    In  The  City  of  Salem,  and  The  Au- 
gusta, cited  supra,  Judge  Deady  held  that  the 
mere  act  of  employing  a  contractor  was  hold- 
ing him  out  by  the  owners  as  having  au- 
thority, and  that  his  employees  had  a  lien 
against  the  vessel  under  such  circumstances, 
irrespective  of  the  state  of  accounts  between 
the  owner  and  contractor.    The  general  doc- 
trine as  to  the  owners  being  estopped  by 
their  course   of  conduct   from   denying  an 
agency  is  clear;  but  this  application  of  it 
is  not  sustainable.    Under  general  legal  prin- 
ciples  a  contractor  is  not  an  agent,  and 
merely  seeing  his  employees  at  work  is  cer- 
tainly a  far-stretched  application  of  the  doc- 
trine.    The   Roanoke,   opinion   cited  supra, 
practically  overrules  this.    In  The  Sappho,  89 
Fed.  366,  Judge  Brawley  held  that  no  power 
existed  in  a  contractor  to  bind  a  vessel  for 
work  ordered  by  him,  and  that  a  federal  in- 
spector of  hulls  had  no  such  power.    The  case 
was  reversed  in  94  Fed.  545,  36  C.  C.  A.  395, 
not  on  these  points,  but  on  the  facts,  the 
appellate  court  holding  that  the  owners  had 
authorized  the  employment.    In  The  Wand- 
rahm,  67  Fed.  358,  14  C.  C.  A.  414  [affirming 
62  Fed.  935],  it  was  held  that  in  the  absence 
of  anything  to  show  an  apparent  agency  the 
materialman  is  put  upon  inquiry  and  cannot 
assert  a  lien  for  supplies  or  machinery  fur- 
nished upon  the  order  of  one  who  was  practi- 
cally a  contractor.    It  is  impossible  to  as- 
certain from  the  brief  report  of  The  Emma 
v.,  8  Fed.  Cas.  No.  4,465,  2  Hask.  374,  by 
whom  the  work  was  ordered.    It  is  clear  that 
it  was  not  ordered  by  the  contractor.  In 
The  Whitaker,  29  Fed.  Cas.  No.  17,524,  1 
Sprague  229,  Judge  Sprague  held,  as  to  a 
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claim  asserted  by  subcontractors  against  a 
vessel,  that  a  contractor  could  not  bind  the 
vessel  to  such  subcontractors.  In  The  Mar- 
quette, 16  Fed.  Cas.  No.  9,101,  Brown  Adm. 
364,  Judge  Longyear  made  the  same  ruling. 
In  Squire  r.  One  Hundred  Tons  of  Iron,  22 
Fed.  Cas.  No.  13,270,  2  Ben.  21,  Judge  Blatch- 
ford  made  the  same  ruling  as  against  a  claim 
asserted  by  one  who  had  hired  certain  mate- 
rial to  parties  who  were  endeavoring  to  save 
the  vessel.  These  last  three  cases  were  all 
for  services  in  the  nature  of  salvage,  but  the 
principle  is  the  same.  See  also  Southwick  v. 
The  I^acket  Boat  Clyde,  6  Blackf.  (Ind.)  148; 
Ames  V.  Swett,  33  Me.  479;  Burst  v.  Jackson, 
10  Barb.  (N.  Y.)  219;  Hubbell  v.  Denison,  20 
Wend.  (N.  Y.)  181. 

82.  See  supra,  VII,  B,  4,  a,  (ii),  text  and 
note  44;  VII,  B,  4,  b,  (ii),  (a),  note  51. 
Hence  in  Smith  v.  The  Eastern  Railroad, 
22  Fed.  Cas.  No.  13,039,  1  Curt.  253, 
Mr.  Justice  Curtis  construed  the  Massachu- 
setts act  of  May  9,  1848,  giving  a  lien  in 
broad  terms  for  any  debt  contracted  in  con- 
nection with  necessaries  for  a  vessel  as  not 
intended  to  give  a  lien  to  a  subcontractor 
after  the  principal  contractor  had  been  paid, 
but  as  designed  simply  to  assimilate  liens  on 
domestic  and  foreign  vessels.  In  Woolly  v. 
The  Peruvian,  30  Fed.  Cas.  No.  18,031,  3 
Ware  154,  the  '  later  Massachusetts  act  of 
1855,  enlarging  that  of  1848  above  referred 
to,  was  construed  by  Judge  Ware  as  creating 
a  lien  only  for  work  directly  contributing  to 
the  construction  of  a  ship  and  not  for  mere 
collateral  work.  The  decision  was  before  the 
law  had  been  settled  against  the  maritime 
character  of  construction  work.  In  Bates  v. 
Emery,  134  Mass.  186,  a  lien  in  favor  of  a 
sail-maker  under  the  state  law  was  denied 
when  the  debt  was  contracted  by  a  party 
who  had  an  agreement  with  the  owner  to 
furnish  the  sails  and  who  ordered  them  from 
the  sail-maker,  as  such  party  was  not  an 
agent  of  the  owner,  or  a  contractor  in  the 
sense  of  the  statute. 

83.  See  supra,  VII,  B,  3,  b,  (ii),  (d). 
Maine  statute. —  In  Purinton  v.  Hull  of  a 

New  Ship,  20  Fed.  Cas.  No.  11,473,  1  Ware 
556,  Judge  Ware,  although  holding  that  these 
acts  must  be  strictly  construed,  felt  con- 
strained by  the  explicit  terms  of  the  Maine 
act  then  in  force  to  uphold  a  lien  in  favor 
of  a  subcontractor,  and  Mr.  Justice  Curtis, 
who  decided  Smith  v.  The  Eastern  Railroad, 
22  Fed.  Cas.  No.  13,039,  1  Curt.  253,  reluc- 
tantly followed  him.  The  same  construction 
v/as  given  to  the  act  by  the  state  court,  even 
where  the  main  contractor  had  been  fully 
paid.    Atwood  r.  Williams,  40  Me.  409. 
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vessels  enforceable  in  their  own  courts  on  the  assumption  that  they  are  non- 
maritime  is  settled.^*  But  the  question  is,  whether  they  are  so  far  maritime  as  to 
be  cognizable  by  an  admiralty  court.  The  decisions  of  the  inferior  courts in 
which  some  of  these  statutes  were  applied  in  the  admiralty  courts  were  rendered 
before  the  Roanoke  case  ^®  was  decided.  That  was  a  case  where  a  state  statute 
attempted  to  make  a  contractor  an  agent  of  the  owner  for  tlie  purpose  of  bind- 
ing his  ship  even  in  a  foreign  port,  and  the  court,  cautiously  limiting  its  opinion 
to  the  case  before  it,  held  that  it  could  not  be  done.  But  the  reasoning  of  the 
opinion  is  equally  decisive  against  an  attempt  to  create  such  a  lien  against  a 
domestic  vessel.  It  liolds  that  the  proper  marine  agent  of  a  ship  is  the  master, 
and  that  a  contractor  as  such  is  unknown  to  maritime  law.  ISi  ow  it  has  been  seen 
that  a  state  can  annex  a  maritime  lien  only  to  a  contract  maritime  by  nature.  It 
is  difficult  to  see  how  a  contract  can  be  maritime  by  nature  which  is  made  by  a 
person  acting  in  a  capacity  unknown  to  the  maritime  law,  as  for  instance,  a  con- 
tractor ;  and  which  in  fact  is  not  a  contract  at  all  as  respects  the  vessel  or  owner, 
for  want  of  privity.  Hence  such  a  cause  of  action,  not  being  maritime,  ought 
not  to  be  enforceable  in  the  admiralty  court,  even  against  a  domestic  vessel. 
If  a  state  can  give  such  a  lien  to  a  subcontractor  at  all,  it  can  give  it  to  him,  no 
matter  how  remote  from  the  main  contractor,  as  that  would  be  a  mere  question 
of  degree.  For  instance  not  only  the  dealer  from  whom  the  lumber  was  bought 
but  the  mill  from  which  he  bought  it,  the  man  from  whom  the  mill  bought  the 
logs  and  the  workmen  who  cut  tnem  could  by  a  broadly  worded  state  statute  be 
made  maritime  lienors  and  the  vessel  could  be  made  to  pay  for  the  same  service 
in  indefinite  succession. 

5.  Necessity  of  Delivery  to  Ship  —  a.  Independent  of  Statute.    The  basis  of 


The  Mississippi  statute,  however,  is  con- 
strued to  give  no  lien  for  work  ordered  by 
an  independent  contractor,  as  he  is  not  the 
agent  of  the  owner.  Valverde  v.  Spottswood, 
77  Miss.  912,  28  So.  720. 

The  Missouri  act  in  force  in  1855  is  con- 
strued not  to  give  a  lien  for  work  ordered 
by  one  not  representing  the  owner.  Bersie  v. 
The  Shenandoah,  21  Mo.  18;  Childs  v.  The 
Brunette,  19  Mo.  518. 

The  New  York  statute  in  terms  gives  a 
lien  only  for  debts  contracted  by  the  master, 
owner,  charterer,  builder,  or  consignee  or  the 
agent  of  either  of  them.  The  strict  construc- 
tion put  upon  this  statute  in  The  Kate,  164 
U.  S.  458,  17  S.  Ct.  135,  41  L.  ed.  512,  has 
already  been  mentioned  (see  supra,  VII,  B, 
3,  c,  (v),  note  78).  An  independent  con- 
tractor has  no  authority  to  bind  the  vessel 
under  the  terms  of  this  act.  The  Idle- 
hour,  84  Fed.  358,  28  C.  C.  A.  426;  Fralick 
V.  Betts,  13  Hun  632.  In  cases  de- 
cided before  construction  was  held  to  be 
non-maritime,  the  builder  was  held  to  create 
a  lien  for  material  ordered  by  him.  Conck- 
lin  V.  The  Sylvan  Shore,  6  Fed.  Cas.  No. 
3,090;  Egleston  v.  The  Agnes,  8  Fed.  Cas. 
No.  4,308.  One  who  contracts  directly  with 
the  owner  is  a  builder  under  the  state  de- 
cisions. King  V.  Greenway,  71  N.  Y.  413; 
Kenyon  v.  Covert,  7  N.  Y.  Suppl.  34.  What- 
ever may  be  the  effect  of  these  decisions  as 
to  the  right  of  enforcing  a  state  lien  on  a 
non-maritime  cause  of  action  in  the  state 
courts,  they  are  difficult  if  not  impossible  to 
reconcile  with  The  Kate,  supra,  when  the  at- 
tempt is  made  to  make  them  cover  maritime 
causes  of  action. 

[VII.  B.  4,  e,  (ii)] 


The  Ohio  act  was  construed  in  an  old  case 
decided  in  1840  to  give  a  lien  to  subcontract- 
ors.   Webster  v.  The  Andes,  18  Ohio  187. 

Pennsylvania  acts. —  Under  the  old  Penn- 
sylvania act  of  March  27,  1784,  Judge  Hop- 
kinson  held  that  workmen  of  a  contractor 
acquired  no  lien.  Harper  v.  The  New  Brig, 
11  Fed.  Cas.  No.  6,090,  Gilp.  536.  But  under 
the  later  act  of  April  20,  1858,  a  contractor 
was  entitled  to  a  lien  for  the  balance  due 
him.  Petrie  v.  The  Coal  Bluflf  No.  2,  3  Fed. 
531;  The  Dictator  v.  Heath,  56  Pa.  St.  290. 

The  Rhode  Island  act  was  held  to  give  no 
lien  for  services  of  an  inspector  upon  a 
dredge,  and  such  services  were  held  to  be  non- 
maritime.    The  Saratoga,  100  Fed.  480. 

Virginia  acts. —  The  Virginia  Mechanic's 
Lien  Law  was  construed  not  to  apply  to  a 
vessel  under  construction,  such  not  being  a 
"  building "  under  the  terms  of  the  law. 
Stewart  v.  Gorgoza,  23  Fed.  Cas.  No.  13,428, 
3  Hughes  459.  The  Virginia  statute  regulat- 
ing liens  on  vessels,  however,  is  found  in  the 
attachment  laws  of  the  state,  not  in  the 
mechanic's  lien  laws.  Va.  Code  (1887), 
§  2963. 

The  Washington  statute,  although  it  pur- 
ports to  make  a  contractor  an  agent  of  the 
owner  for  the  purpose  of  binding  the  vessel, 
is  construed  to  give  no  lien  for  materials 
furnished  generally  and  not  for  any  particular 
ship.  Callahan  v.  ^tna  Indemnity  Co.,  33 
Wash.  583,  74  Pae.  693. 

84.  See  supra,  VI,  B,  2,  (m),  (a)  ;  VII, 
B,  3,  b. 

85.  S^  cases  cited  supra,  notes  81,  82,  83. 

86.  The  Roanoke,  189  U.  S.  185,  23  S.  Ct. 
491,  47  L.  ed.  770. 
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a  lien  for  necessaries  is  a  benefit  rendered  the  vessel.  Hence,  in  order  for  such 
lien  to  arise,  the  necessaries  must  be  either  delivered  on  board  the  vessel  or 
brought  into  immediate  relations  to  her,  as  by  being  delivered  on  the  wharf  or 
into  the  custody  of  someone  authorized  to  receive  them.  No  lien  attaches  to  a 
breach  of  a  contract  to  furnish  supplies.^^  This  requirement  of  delivery  does  not 
mean  that  the  materialman  must  see  to  their  actual  incorporation  into  the  vessel 
or  actual  use  upon  the  vessel.^ 

b.  Undfep  Local  Statutes.  As  a  contract  to  furnish  supplies  is  maritime  and 
at  least  enforceable  in  jpersonam^  it  follows  under  principles  often  discussed  in 
previous  connections  that  a  local  statute  can  add  the  remedy  in  rem^  even  for 
necessaries  not  delivered.  The  question  whether  the  special  statute  in  question 
does  this  is  a  question  of  construction  in  each  case.^^ 

6.  Steps  Necessary  to  Perfect  or  Preserve  Lien  —  a.  Under  General  Maritime 
Law.  The  previous  discussion  has  shown  in  many  connections  that  the  only 
thing  necessary  to  create  a  lien  under  the  general  maritime  law  is  the  rendition 
of  the  service  to  the  vessel  or  bringing  lier  into  such  relations  with  any  one  as  to 
create  a  cause  of  action  against  her.^  As  to  liens  of  materialmen,  the  only  thing 
necessary  under  the  general  maritime  law  is  to  furnish  the  necessaries  on  the 
order  of  someone  having  power  to  bind  the  vessel,  on  the  credit  of  the  vessel, 
under  an  apparent  necessity .^^  Hence  as  to  liens  under  the  general  maritime 
law,  there  are  no  requirements  as  to  recording  or  as  to  proceeding  within  any 
given  time.  And  the  better  opinion  is  that  local  statutes  cannot  make  such 
provisions  apply  to  foreign  vessels.^^ 

b.  Understate  Statutes  —  (i)  Necessity  of  Compliance  With  Require- 
ments. As  there  is  no  implied  lien  on  a  domestic  vessel  independent  of  statute,^^ 
it  follows  that  a  state  in  conferring  such  a  lien  has  as  included  in  such  power  the 


87.  Dalzell  v.  The  Daniel  Kaine,  31  Fed. 
746;  The  Cabarga,  4  Fed.  Cas.  No.  2,276,  3 
Blatchf.  75;  Delaware,  etc..  Canal  Co.  r.  The 
Alida,  7  Fed.  Cas.  No.  3,763a;  The  Pacific,  18 
Fed.  Cas.  No.  10,643,  1  Blatchf.  569.  Contra, 
Aitcheson  v.  The  Endless  Chain  Dredge,  40 
Fed.  253,  where,  although  the  reasoning  was 
general,  the  case  really  turned  upon  the  exist- 
ence of  a  state  statute. 

But  where,  under  an  express  agreement  for 
a  lien,  an  advance  of  money  is  procured  by  the 
owner  and  is  then  diverted  by  him,  he  is 
estopped,  as  between  himself  and  the  lender, 
from  setting  up  such  diversion  as  a  defense. 
The  Worthington,  133  Fed.  725,  66  C.  C.  A. 
555. 

88.  So  held  by  Mr.  Justice  Brown  in  The 
James  II.  Prentice,  36  Fed.  777,  construing 
the  Michigan  act,  but  on  reasoning  strongly 
applying  in  the  absence  of  a  statute. 

89.  See  cases  cited  infra,  this  note. 

The  Georgia  act  of  1847  treats  the  owner 
as  the  unit  and  contemplates  a  general  lien 
on  all  his  boats.  Kirkpatrick  v.  Augusta 
Bank,  30  Ga.  465. 

The  Illinois  act  is  construed  to  require  the 
use  of  the  supplies  for  the  vessel  or  some- 
one performing  a  service  for  her"  benefit. 
Hence  where  they  were  ordered  and  used  by 
an  owner  living  upon  it  while  tied  up  to  the 
dock  lor  the  winter,  a  lien  was  denied.  The 
Gordon  Campbell,  131  Fed.  963. 

The  Maine  act  contemplates  an  actual  fur- 
nishing of  the  materials  to  the  vessel,  but 
not  necessarily  its  incorporation  into  the 
vessel.    Mehan  v.  Thompson,  71  Me.  492; 


Fuller  V.  Nickerson,  69  Me.  228.  The  older 
act  required  their  incorporation  into  the  ves- 
sel. Perkins  v.  Pike,  42  Me.  141,  66  Am. 
Dec.  267;  Taggard  v.  Buckmore,  42  Me.  77; 
The  Kiersage,  14  Fed.  Cas.  No.  7,762,  2  Curt. 
421  [reversing  14  Fed.  Cas.  No.  7,634,  1  Ware 
546]. 

Massachusetts. —  In  The  Antarctic,  1  Fed. 
Cas.  No.  479,  1  Sprague  206,  Judge  Sprague 
held  that  the  Massachusetts  act  of  1848  con- 
templated that  the  articles  should  be  actually 
used  in  the  ship.  The  Massachusetts  supreme 
court  held  the  same  way.  Young  v.  The 
Orpheus,  119  Mass.  179;  Barstow  v.  Robin- 
son, 2  Allen  605. 

New  York. —  In  Brown  v.  The  Alida,  4  Fed. 
Cas.  No.  1,989,  it  was  held  that  the  New 
York  act  of  1855  contemplated  that  the  ves- 
sel should  actually  receive  the  benefit  of  the 
articles  before  a  lien  arises.  This  also  is  the 
construction  placed  upon  the  act  by  the 
state  courts.  Veltman  v.  Thompson,  3  N.  Y. 
438;  Hiscox  v.  Harbeck,  2  Bosw.  506;  Phillips 
r.  Wright,  5  Sandf.  342. 

The  Ohio  act  also  contemplates  an  actual 
use  of  the  materials  by  the  vessel.  The 
Muskegan  v.  Moss,  7  Ohio  St.  377. 

The  Pennsylvania  statute  creates  no  lien 
unless  the  articles  are  actually  or  construc- 
tively delivered.  Hays  v.  James  Kees,  etc., 
Co.,  93  Fed.  984,  36  C.  C.  A.  45 ;  Dalzell  u. 
The  Daniel  Kaine,  31  Fed.  746. 

90.  See  supra,  VI,  A;  and  VII,  A. 

91.  See  supra,  VII,  B. 

92.  See  supra,  VII.  B,  3,  b,  (ii),  (C). 

93.  See  supra,  VII,  B,  3,  a. 
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riglit  to  name  the  conditions  on  wliicli  it  shall  vest ;  and  a  disregard  of  such 
conditions  will  prevent  the  lien  from  attaching.^* 

(ii)  Decisions  on  Requisites  of  Particular  Statutes  —  (a)  Alabama. 
Under  the  Alabama  act  of  1848  the  lien  must  be  enforced  within  six  months 
from  its  creation. 

(b)  California.  The  old  decisions  liold  that  the  lien  attaches  from  the  service 
of  the  attachment,  not  from  the  rendition  of  the  service,  so  that  judicial  proceed- 
ings are  a  necessary  step  in  acquiring  the  lien.^' 

(c)  Illinois.  On  the  other  hand  the  Illinois  act^^  is  coAstrued  to  give  the  lien 
by  force  of  the  statute,  independent  of  a  seizure  under  attachment.^^  And  under 
the  limitation  provided  in  the  act  the  lien  remains  in  force  for  the  period  of  three 
months  named  in  the  act  after  the  indebtedness  becomes  due,  irrespective  of 
proceedings  to  enforce  subsequent  liens.^ 

(d)  Iowa.  Under  the  Iowa  acf^  a  seizure  by  judicial  process  is  necessary 
before  the  lien  vests.^ 

(e)  Louisiana.  Under  the  Louisiana  act^  recording  is  necessary  to  preserve 
the  lien,  even  as  against  the  owner,  when  the  supplies  are  not  ordered  by  him  or 
an  agent,  the  owner  being  a  third  person  "  in  the  sense  of  the  act/"^  Under  the 
section  of  the  code  prescribing  a  limit  of  six  months,^  and  the  section  providing 
that  the  lien  shall  be  lost  when  the  vessel  has  made  a  voyage,'*  and  the  section 
detining  what  constitutes  a  voyage,^  short  trips  within  the  state  are  not  voyages, 
and  in  such  case  the  lien  continues  for  six  months.^  Prior  to  1858  the  limitation 
had  been  sixty  days.^^ 

(f)  Maine.    This  act  as  in  force  in  1879    is  construed  to  continue  the  lien  in 


94.  Poole  V.  Tvler,  94  U.  S.  518,  24  L.  ed. 
167;  Rodd  v.  Heartt,  21  Wall.  (U.  S.)  558, 

22  L.  ed.  654;  The  Sue,  137  Fed.  133;  The 
John  S.  Parsons,  110  Fed.  994;  The  Kingston, 

23  Fed.  200 :  The  John  T.  Moore,  13  Fed.  Cas. 
No.  7,430,  3  Woods  61;  Scott  v.  The  Ply- 
mouth, 21  Fed.  Cas.  No.  12,544,  6  McLean 
463,  Newb.  Adm.  56.  See  34  Cent.  Dig.  tit. 
"  Maritime  Liens,"  §  46  et.  seq. 

Claimant  must  show  compliance  with  such 
conditions.  Kretzmer  v.  The  William  A. 
Levering,  35  Fed.  783. 

95.  Ala.  Laws  (1848),  p.  146. 

96.  George  v.  Skeates,  19  Ala.  738,  con- 
struing Ala,  Pamphl.  Acts,  146. 

These  old  acts  came  before  the  supreme 
court  in  The  Belfast  i\  Boon,  7  Wall.  (U.  S.) 
624,  19  L.  ed.  266,  where  it  was  held  that  the 
attempt  to  give  a  procedure  in  rem  to  the 
state  court  was  void.  Subsequent  to  the  de- 
cision in  Rodd  v.  Heartt,  21  Wall.  (U.  S.) 
558,  22  L.  ed.  654,  the  act  was  redrafted  to 
meet  these  cases.  It  is  interesting  to  know 
as  matter  of  history  that  the  draftsman  was 
Admiral  Semmes. 

97.  Fisher  v.  White,  8  Cal.  418;  Meiggs  v. 
Scannell,  7  Cal.  405. 

Under  Cal.  Code  Civ.  Proc.  §  813,  the  lien 
must  be  enforced  within  one  year  from  the 
time  the  cause  of  action  accrued.  If  the  sup- 
plies are  furnished  on  a  credit,  the  time  runs 
for  one  year  from  the  expiration  of  the 
credit,  although  this  may  be  more  than  a  year 
after  they  were  furnished.  Edgerly  v.  The 
San  Lorenzo,  29  Cal.  418, 

98.  See  the  Illinois  acts  of  1857,  1855,  and 
1845. 

99.  The  Great  West  No.  2  v.  Oberndorf,  57 
[VII,  B,  6,  b,  (l)] 


111,  168;  Germain  v.  The  Indiana,  11  111.  535. 
The  earlier  cases  of  The  Montauk  v.  Walker, 
47  111.  335,  and  Williamson  v.  Hogan,  46  111. 
504,  are  overruled  in  this  respect  by  the 
first  case  above  cited, 

1.  Germain  v.  The  Indiana,  11  111.  535. 
The  present  statute  has  changed  this  period 
of  three  months  to  nine  months, 

2.  Iowa  Code,  §  3432. 

3.  Seippel  v.  Blake,  86  Iowa  51,  52  N.  W. 
476. 

4.  See  statutes  of  Louisiana  in  effect  June, 
1870,    See  also  La,  Const,  art.  123, 

5.  Rodd  V.  Heartt,  21  Wall,  (U,  S.)  558, 
22  L,  ed.  654;  The  Cara,  50  Fed,  222:  Beard 
V.  Chappell,  23  La,  Ann,  694, 

Whenever  tbe  boat  may  be  found,  whether 
at  the  owner's  domicile  or  not,  the  lien  is 
enforceable,  Gails  v.  The  Osceola,  14  La. 
Ann.  54;  Henning  v.  The  St.  Helena,  5  La. 
Ann,  349, 

6.  La.  Civ.  Code,  art.  3227. 

7.  La.  Civ.  Code,  art,  3243. 

8.  La.  Civ.  Code,  art.  3245. 

9.  Learned  v.  Brown,  94  Fed.  876,  36  C.  C. 
A.  524;  Converse  v.  The  Lucy  Robinson,  15 
La,  Ann.  433. 

A  voyage  meant  a  trip  to  another  port  and 
return  to  the  port  of  departure;  that  is,  a 
round  voyage,  Blake  f,  Bredall,  15  La. 
545, 

10.  Hunter  v.  Bell,  14  La.  Ann.  142 ;  Brod- 
erick's  Succession,  12  La.  Ann,  521 ;  Wick- 
ham  V.  Levistones,  11  La.  Ann,  702;  Blanchin 
V.  The  Fashion,  10  La,  Ann.  49 ;  Scott  v.  His 
Creditors,  3  La,  Ann,  40 ;  Snirley  v.  Fabrique, 
15  La.  140;  Abat  v.  Nartigue,  8  La.  188. 

11.  See  Me.  Rev.  St.  c.  91,  §  7. 
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force  four  days  after  completion  of  the  repairs,  in  case  of  repairs,  or  four  days 
after  lauuchiiig  in  case  of  construction.^^ 

(g)  MassaGliusetts.  The  Massachusetts  act^^  requires  as  a  condition  of  pre- 
servino"  the  Ken  given  by  it  tliat  within  tliirty  days  (formerly  four  days)  from  the 
time  the  vessel  leaves  port  the  creditor  must  tile  a  sworn  statement  of  his  account, 
with  all  just  credits,  showing  also  the  person  with  whom  he  made  the  contract 
and  the  name  of  the  vessel  owner  and  the  vessel ;  and  ^this  statement  must  he 
recorded. Even  short  trips  to  ports  near  by  are  departures  in  the  sense  of  this 
act.^^    Tlie  certificate  may  be  filed  before  the  departure  of  the  vessel.^^ 

(h)  Michigan.  Under  the  act  of  1839  it  was  held  that  the  lien  given  by  it 
did  not  vest  till  the  levy  of  the  attachment ;  in  other  words,  that  a  seizure  is 
necessary  to  perfect  the  lien.^^  But  nnder  the  Compiled  Laws  in  force  in  1878,^^ 
which  is  substantially  the  same  as  the  act  now  in  force  ^'^  and  contained  in  the 
Compiled  Laws  of  i897,  it  is  held  that  the  lien  dates  from  the  rendition  of  the 
service.^^ 

(i)  Missouri.  In  order  to  preserve  the  lien  given  by  this  act,  suit  must  be 
commenced  witiiin  nine  months  from  the  date  of  the  last  item  of  an  account, 
although  there  may  be  an  interval  of  more  than  six  months  between  some  of  the 
items,  but  in  case  of  a  special  contract  the  lien  attaches  on  the  delivery  of  the 
first  article  under  it.^^ 

(j)  New  York  —  (1)  Particularity  Required  in  Specification.  It  is 
necessary  under  the  New  York  statute  to  specify  in  the  notice  of  lien  required  to 
be  filed  in  the  clerk's  office  the  exact  goods  furnished  the  particular  vessel ;  and 
a  lien  cannot  be  filed  against  two  vessels,  although  operated  jointly.^  The  oath 
attached  need  not  show  on  its  face  that  it  was  administered  in  the  jurisdiction  of 


12.  Homer  r.  The  Lady  of  the  Ocean,  70 
Me.  350. 

This  means  four  days  after  the  completion 
of  the  entire  work  on  the  vessel,  not  four 
days  after  the  completion  of  each  material- 
man's work.  Hayford  v.  Cunningham,  72  Me. 
128. 

Innocent  additions  of  improper  items  or 
omissions  of  proper  credits  do  not  invalidate 
the  lien.  Fuller  r.  Nickerson,  69  Me.  228; 
Dyer  v.  Brackett,  61  Me.  587;  Deering  v. 
Lord,  45  Me.  293. 

13.  Mass.  Gen.  St.  e.  151,  §§  12,  13. 

14.  An  inadvertent  mistake  in  the  account 
filed  does  not  vitiate  the  lien.  McDonald  v. 
The  Nimbus,  137  Mass.  360;  Young  v.  The 
Orpheus,  119  Mass.  179;  Jones  v.  Keen,  115 
Mass.  170. 

But  an  intentional  misstatement  or  failure 
to  make  proper  credits  will  vitiate  it.  Jones 
r.  Keen,  115  Mass.  170;  Story  v.  Buffum,  8 
Allen  (Mass.)  35. 

The  character  or  purpose  of  the  work  need 
not  be  set  out.  McMonagle  v.  Nolan,  98 
Mass.  320. 

The  christian  name  as  well  as  the  surname 

of  the  lien  claimant  must  be  set  out.  Gove 
V.  The  Bold  Runner,  10  Fed.  Cas.  No.  5,644. 

15.  The  William  E.  Cleary,  114  Fed.  756; 
The  Huron,  29  Fed.  183;  The  Helen  Brown, 
28  Fed.  Ill;  Hawes  v.  Mitchell,  15  Gray 
(Mass.)  234. 

16.  Young  V.  The  Orpheus,  119  Mass.  179. 
A  petition  to  enforce  the  lien  cannot  be 

filed  under  the  statutes  of  1855,  chapter  231, 
until  the  debt  is  sixty  days  overdue.  Tyler 
t'.  Currier,  10  Gray  (Mass.)  54. 


17.  Mich.  Laws  (1839),  p.  70. 

18.  Moses  V.  The  Missouri,  1  Mich.  507 ; 
Robinson  f.  The  Red  Jacket,  1  Mich.  171. 

19.  Mich.  Comp.  Laws  (1878),  §  6648. 

20.  Mich.  Comp.  Laws  (1897),  §  10789. 

21.  The  Theodore  Perry,  23  Fed.  Cas.  No. 
13,789. 

22.  Madison  County  Coal  Co.  v.  The  Co- 
lona,  36  Mo.  446 ;  Carson  v.  The  Daniel  Ilill- 
man,  16  Mo.  256;  The  Mary  Blane  v.  Beehler, 
12  Mo.  477,  holding  that  the  day  of  delivery 
of  the  last  item  should  be  excluded. 

The  issue  of  the  writ,  not  its  service,  stops 
the  running  of  the  statutory  period.  Mc- 
Dowell f.  The  David  Tatum,  33  Mo.  494. 

The  accrual  of  the  cause  of  action,  under 
the  old  acts,  was  not  postponed  by  taking  a 
note.    Darby  v.  The  Inda,  9  Mo.  653. 

Alias  process. —  But  although  process  is  is- 
sued within  the  six  months  against  a  boat 
out  of  the  jurisdiction,  an  alias  process  is- 
sued after  the  six  months,  when  the  boat 
is  in  the  jurisdiction,  does  not  save  the  lien. 
Williamson  v.  The  Missouri,  17  Mo.  374. 

23.  The  Warner  Miller  Co.,  120  Fed.  520; 
The  Knickerbocker,  83  Fed.  843. 

But  a  lien  for  original  construction  may  be 
enforced  in  the  state  court  against  two  vessels 
in  the  same  proceeding.  Phoenix  Iron  Co.  v. 
The  Hopatcong,  127  N.  Y.  206,  27  N.  E.  841. 

Under  the  early  acts  wood  supplied  as  fuel 
to  a  steamer  was  not  included.  Johnson  i*. 
Tlie  Sandusky,  5  Wend.  (N.  Y.)  510. 

A  general  statement  that  "the  amount 
$2,400,  [is]  due  ...  for  work  done  upon  the 
same  and  for  materials  furnished  and  labor 
and  services  performed "  is  not  a  sufficient 
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the  notary  taking  it.^*  The  notice  need  not  be  filed  separately  but,  if  other- 
wise in  proper  shape  and  in  time,  may  be  filed  as  part  of  the  proceedings  to 
enforce.^^ 

(2)  Time  of  Filing  Specification.  Under  the  older  forms  of  the  statute 
the  specifications  were  required  to  be  filed  within  a  given  time  after  the  vessel 
left  the  port  at  which  the  debt  was  contracted ;  and  there  were  a  number  of 
decisions  construing  the  statute  in  this  form.^^  But  the  Laws  of  1904  substitute 
a  provision  that  the  lien  must  be  filed  within  thirty  days  after  the  debt  is  con- 
tracted, so  that  these  old  decisions  have  lost  their  importance.  The  qualification 
in  the  older  and  present  form  of  the  act  prescribing  a  different  time  of  filing  as 
to  vessels  navigating  the  western  and  northwestern  lakes  does  not  apply  to 
vessels  making  occasional  short  trips  into  the  lakes,  or  to  vessels  navigating  the 
canal  and  other  tributaries  of  the  lakes.^^ 

(3)  Vesting  of  Lien.  The  lien  vests  from  the  rendition  of  the  service,  even 
though  the  vessel  is  not  then  complete.^^  And  it  continues  even  without  any 
specification  until  the  expiration  of  the  time  allowed  for  filing  it.^^  Thereafter, 
if  the  specification  is  properly  filed,  it  continues  till  the  expiration  of  the  period 
allowed  for  enforcement,  which  period  is  binding  on  the  lien  claimant.^^ 


compliance  with  the  statutory  requisite  that 
"  the  particulars  of  the  debt  "  must  be  given. 
The  Catherine  Whiting,  99  Fed.  445,  39  C.  C. 
A.  592. 

But  where  the  work  is  done  under  contract 
for  a  lump  sum,  the  specification  of  this 
lump  sum,  accompanied  by  an  itemized  ac- 
count of  any  extra  work,  is  sufficient.  The 
Arctic,  22  Fed.  126. 

24.  The  Arctic,  22  Fed.  126. 

25.  Sheppard  v.  Steele,  3  Lans.  (N.  Y.) 
417  [affirmed  in  43  N.  Y.  52^  3  Am.  Rep. 
660]. 

26.  Under  the  older  statute  each  item  of 
an  ordinary  running  account  was  treated  as 
a  separate  transaction  from  which  the  limita- 
tion ran,  each  being  a  separate  contracting 
of  a  debt.  The  Alida,  1  Fed.  Cas.  No.  199, 
Abb.  Adm.  165;  Elmore  v.  The  Alida,  8  Fed. 
Cas.  No.  4,419 ;  Spencer  v.  The  Alida,  22  Fed. 
Cas.  No.  13,231;  Veltman  v.  Thompson,  3 
N.  Y.  438 ;  Rockefeller  v.  Thompson,  2  Sandf . 
(N.  Y.)  395.  But  where  the  contract  was 
single  and  entire  the  rule  was  otherwise. 
Chester  Rolling-Mills  v.  The  Hopatcong,  1 
Silv.  Sup.  (N.  Y.)  567,  6  N.  Y.  Suppl.  215 
[affirmed  in  127  N.  Y.  206,  27  N.  E.  841]. 

The  debt  was  "contracted"  in  the  county 
where  the  services  were  rendered.  Brown  V. 
The  Alida,  4  Fed.  Cas.  No.  1,989;  Crawford 
V.  Collins,  30  How.  Pr.  (N.  Y.)  398. 

Filing  before  departure. —  As  the  specifica- 
tions had  to  be  filed  within  a  given  time  after 
the  vessel's  departure,  they  were  invalid  if 
filed  before  departure.  Squires  v.  Abbott,  61 
N.  Y.  530.  It  was  not  necessary  to  file  any 
specification  where  the  vessel  had  not  left  the 
port.  The  Julia  L.  Sherwood,  14  Fed.  590. 
Where  process  to  enforce  the  lien  is  issued 
and  served  before  the  departure  of  the  vessel 
from  port,  the  filing  of  specifications  was  not 
necessary.  The  Henry  Trobridge,  11  Fed. 
Cas.  No.  6,379,  10  Ben.  415;  Delany  v.  Brett, 
4  Rob.  (N.  Y.)  712  [affirmed  in  51  N.  Y. 
78];  Onderdonk  v.  Voorhis,  2  Rob.  (N.  Y.) 
24;  Matter  of  Tilton,  19  Abb.  Pr.  (N.  Y.) 
50. 


But  if  after  arrest  the  vessel  is  permitted 
to  depart  without  bond,  specifications  are 
necessary.  Denison  v.  The  Appelonia,  20 
Johns.  (N.  Y.)  194. 

The  issue  of  an  illegal  and  void  attach- 
ment, however,  does  not  obviate  the  necessity 
for  specifications.  The  Alanson  Sumner,  28 
Fed.  670. 

The  mere  shifting  of  a  vessel  during  the 

progress  of  the  work  from  one  port  to  an- 
other is  not  a  departure  in  the  sense  of  the 
act.  The  John  Farron,  13  Fed.  Cas.  No.  7,341, 
14  Blatchf.  24;  Sheppard  v.  Steele,  3  Lans. 
(N.  Y.)  417  [affirmed  in  43  N.  Y.  52,  3  Am. 
Rep.  660]. 

In  case  of  a  vessel  leaving  a  port  on  one  of 
her  regular  trips,  specifications  must  be  filed 
whether  the  trips  be  between  New  York  ports, 
or  New  York  and  other  ports,  these  as  well 
as  a  final  departure  from  port  being  con- 
templated by  the  act,  as  also  voyages  between 
ports  of  the  same  state.  Concklin  v.  The 
Sylvan  Shore,  6  Fed.  Cas.  No.  3,090;  The 
Monitor,  17  Fed.  Cas.  No.  9,790,  10  Ben. 
188;  Sturgis  v.  The  Oregon,  23  Fed.  Cas. 
Nos.  13,576a,  13,577. 

The  word  "  port "  is  not  used  in  a  techni- 
cal sense,  but  in  the  familiar  and  popular 
sense  of  a  point  where  a  vessel  would  stop 
for  supplies,  etc.  Concklin  v.  The  Sylvan 
Shore,  6  Fed.  Cas.  No.  3,090.  It  is  wider 
than  the  word  "place."  The  Tawtemio,  53 
Fed.  835. 

27.  N.  Y.  Laws  (1904),  c.  246. 

28.  The  Ella  B.,  26  Fed.  Ill;  King  v. 
Green  way,  71  N.  Y.  413. 

29.  The  Alida,  1  Fed.  Cas.  No.  200,  Abb. 
Adm.  173;  Veltman  v.  Thompson,  3  N.  Y. 
438;  Chester  Rolling-Mills  v.  The  Hopatcong, 
1  Silv.  Sup.  (N.  Y.)  567,  6  N.  Y.  Suppl.  215 
[affirm,ed  in  127  N.  Y.  206,  27  N.  E.  841]; 
Phillips  V.  Wright,  5  Sandf.  (N.  Y.)  342. 

30.  Onderdonk  v.  Voorhis,  2  Rob.  (N.  Y.) 
24. 

31.  Poole  V.  Tvler,  94  U.  S.  518,  24  L.  ed. 
167;  The  Tawtemio,  53  Fed.  835;  Elmore  V, 
The  Alida,  8  Fed.  Cas.  No.  4,419. 
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(k)  Oliio.  The  Ohio  statute  is  an  act  creating  a  lien  by  its  own  terms,  and 
requires  none  of  the  steps  prescribed  by  the  Mechanic's  Lien  Law  of  the  state.^ 

(l)  Oregon.  The  Oregon  act^*  prescribes  elaborate  provisions  for  enforcement 
but  requires  no  record  of  the  lien.  The  lien,  however,  is  lost  if  not  enforced 
witliin  the  statutory  period.^ 

(m)  Pennsylvania.  The  act  of  April  20,  1858,^^  gives  a  lien  and  limits  the 
same  to  two  years  from  the  date  of  the  last  item  of  the  account.  This  applies  to 
a  continuous  account,  and  two  separate  accounts  cannot  be  linked  together  to 
preserve  the  lien.^ 

(n)  Tennessee.  The  Tennessee  statute^  gives  a  lien,  without  any  require- 
ments as  to  recording,  to  continue  for  ninety  days  from  the  completion  of  the 
work  or  furnishing  of  the  materials.^ 

(o)  Washington.  The  Washington  acf^  requires  no  recording  and  is  con- 
strued by  the  state  court  to  give  a  lien  to  the  owner  of  the  materials  for  such  as 
were  furnished  for  the  construction  of  the  vessel  and  intended  for  her.^^ 

(p)  Wisconsin.  The  Wisconsin  act^^  is  construed  to  give  a  right  of  attach- 
ment for  causes  of  action  arising  out  of  the  state,  as  well  as  within  it.'^^ 

VIIL  LOSS  OF  LIEN. 

A.  By  Waiver —  l.  In  General.  A  lien  once  vested  may  be  lost  in  various 
ways.  One  of  the  most  common  is  by  a  waiver  of  it.  But  the  burden  is  on  the 
party  asserting  such  waiver  to  prove  it,  as  this  would  be  a  matter  of  defense.^^ 
Such  a  waiver  may  be  either  by  express  agreement,"*^  or  implied  from  the  conduct 
of  the  parties  or  other  circumstances.^^ 

2.  By  Express  Agreement.  The  right  to  waive  by  express  agreement  is  so 
obvious  as  to  go  without  saying,  the  only  question  in  a  given  case  being  whether 
such  agreement  has  actually  been  made.^^ 

3.  Implied  From  Acts  Inconsistent  With  Lien  —  a.  Giving  Credit  —  (i)  Ij^  Gen- 
eral. The  mere  allowance  of  credit  for  a  maritime  service  unaccompanied  by 
other  acts  inconsistent  with  an  intention  to  claim  a  lien  is  not  a  waiver  of  the  lien, 


32.  Ohio  St.  §  5880. 

33.  The  Guiding  Star,  9  Fed.  521  [affirmed 
in  18  Fed.  263]  ;  Johnson  v.  Ward,  27  Ohio 
St.  517. 

It  gives  a  lien  for  coal  actually  used  when 
furnished  in  bulk.  Shailer  v.  Hanlon,  26  Ohio 
Cir.  Ct.  120. 

The  older  acts  covered  the  hire  of  a  barge 

used  in  conjunction  with  the  steamer  for 
transporting  lumber.  The  Steamboat  Mon- 
arch V.  Marine,  etc..  Dock  Co.,  2  Disn.  (Ohio) 
117. 

The  earlier  forms  of  the  act  had  been  con- 
strued to  mean  that  the  lien  attached  only 
on  seizure  under  judicial  process.  Jones  v. 
The  Commerce,  14  Ohio  408;  The  Huron  v. 
Simmons,  11  Ohio  458.  These  decisions, 
however,  cannot  be  applicable  to  the  act  in 
its  present  form. 

34.  Ballinger  Code  Oreg.  §§  5706-5722. 

35.  The  City  of  Salem,  31  Fed.  616,  12 
Sawy.  469,  2  L.  R.  A.  380. 

Where  the  account  is  a  running  account, 
it  is  treated  as  a  single  transaction  in  esti- 
mating when  the  cause  of  action  accrues. 
The  Victorian,  24  Oreg.  121,  32  Pac.  1040,  41 
Am.  St.  Rep.  838. 

Interest  runs  from  the  institution  of  suit. 
The  Victorian,  No.  2,  26  Oreg.  194,  41  Pac. 
1103,  46  Am.  St.  Rep.  616. 

36.  Pa.  Pamphl.  Laws  (1858),  p.  363. 


37.  Rees  v.  Jutte,  153  Pa.  St.  56,  25  Atl. 
998. 

The  amendment  of  the  Pennsylvania  vessel 
lien  law,  approved  June  24,  1895,  expressly 
reserves  from  its  operation  this  act  of  April 
20,  1858. 

The  act  of  June  13,  1836,  did  not  create  a 
lien  enforceable  against  two  vessels  in  one 
suit.  Parkinson  v.  Manny,  2  Grant  (Pa.) 
521. 

38.  Tenn.  Code,  §  1991. 

39.  The  Illinois,  12  Fed.  Cas.  No.  7,005,  2 
Flipp.  383. 

40.  Ballinger  Code  Wash.  §§  5953,  5954. 
See  also  The  Roanoke,  189  U.  S.  185,  23  S.  Ct. 
491,  47  L.  ed.  770. 

41.  Callahan  v.  J^tna  Indemnity  Co.,  33 
Wash.  583,  74  Pac.  693. 

42.  Wis.  Gen.  Laws  (1859),  c.  151. 

43.  McRoberts  v.  The  Henry  Clay,  17  Wis. 
101. 

The  limitation  of  three  months  in  the  act 
of  1558  is  construed  to  mean  that  the  accrual 
of  the  cause  of  action  dates  from  the  fur- 
nishing and  is  not  enlarged  by  giving  credit. 
Emerson  t\  Tlie  Shawano  City,  10  Wis.  433. 

44.  The  L.  P.  X.,  93  Fed.  233. 

45.  See  infra,  VIII,  A,  2. 

46.  See  infra,  VIII,  A,  3. 

47.  The  Half  Moon,  46  Fed.  812;  The  City 
of  Salem,  10  Fed.  843,  7  Sawy.  477 ;  Pulis  t'. 
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the  necessity  for  credit  being  in  fact  one  of  the  essentials  for  tlie  vesting  of  a 
lien.'*^  But  the  allowance  of  credit  may  be  connected  with  other  circumstances 
negativing  the  existence  of  a  lien  ;  and  in  such  case  the  lien  would  be  held  to  be 
waived.  For  example,  many  local  statutes  require  court  proceedings  to  enforce 
the  lien  within  a  given  time.  In  such  case  the  extension  of  credit  beyond  the 
statutory  period  would  constitute  a  waiver  of  the  lien.^^ 

(n)  Taking  Note  or  Bill.  This  is  governed  by  the  same  principle  as  the 
extension  of  credit  in  general.  The  mere  giving  and  receiving  of  a  note,  draft, 
or  bill  of  exchange  is  not  inconsistent  with  the  existence  of  a  lien,  nor  a  waiver  of 
it,  in  the  absence  of  other  circumstances  showing  an  intention  to  waive  the  lien.^^ 
The  principle  applies  equally  to  statutory  liens  on  domestic  vessels.^^  Nor  is  the 
principle  altered  by  the  fact  that  the  note  is  the  note  of  a  third  person,  not  the 
note  of  the  original  debtor.^^    The  fact  that  the  creditor,  on  receiving  the  note, 


Sanborn,  52  Pa.  St.  368;  Pritchard  v.  Muir, 
2  Brev.  (S.  C.)  371. 

48.  The  Lime  Rock,  49  Fed.  383;  The 
Comfort.  25  Fed.  158  [af/irmed  in  25  Fed. 
159];  The  Chusan,  5  Fed.  Cas.  No.  2,717,  2 
Story  455 ;  The  James  Guy,  13  Fed.  Cas.  No. 
7,195,  1  Ben.  112  [affirmed  in  13  Fed.  Cas. 
No.  7,196,  5  Blatchf.  496  {affirmed  in  9 
Wall.  758,  19  L.  ed.  710)];  The  Nestor,  18 
Fed.  Cas.  No.  10,126,  1  Sumn.  73;  Mehan  v. 
Thompson,  71  Me.  492;  Young  v.  The  Or- 
pheus, 119  Mass.  179.  See  34  Cent.  Dig.  tit. 
"  Maritime  Liens,"  §  78 ;  and  supra,  VII,  B, 
4,  a,  (I),  (c). 

Under  the  influence  of  the  earlier  English 
decisions  as  to  waiver  of  common-law  liens, 
in  Zane  v.  The  President,  30  Fed.  Cas.  No. 
18,201,  4  Wash.  453,  Mr.  Justice  Washington 
held  the  mere  giving  of  credit  to  be  a  waiver. 
He  cites  also  as  authority  the  decision  of  Mr. 
Justice  Story  in  Eoo  p.  Lewis,  15  Fed.  Cas. 
No.  8,310,  2  Gall.  483.  This  latter  case,  how- 
ever, does  not  turn  upon  the  giving  of  credit 
at  all,  and  the  later  decisions  of  Justice  Story 
announce  the  doctrine  of  the  text.  See  The 
Nestor,  18  Fed.  Cas.  No.  10,126,  1  Sumn.  73. 

49.  Poole  V.  Tyler,  94  U.  S.  518,  24  L.  ed. 
167;  Peyroux  v.  Howard,  7  Pet.  (U.  S.)  324, 
8  L.  ed.  700;  The  H.  N.  Emilie,  70  Fed.  511; 
The  Red  Wing,  14  Fed.  869,  5  McCrary  122; 
The  Kearsarge,  14  Fed.  Cas.  No.  7,634,  1 
Ware  546  [reversed  in  14  Fed.  Cas.  No. 
7,762,  2  Curt.  421,  but  not  on  this  point]  ; 
Remnants  in  Court,  20  Fed.  Cas.  No.  11,697, 
Olcott  382;  Mehan  V.  Thompson,  71  Me.  492; 
Scudder  v.  Balkam,  40  Me.  291;  Mott 
Lansing,  57  N.  Y.  112;  Veltman  t\  Thomp- 
son, 3  N.  Y.  438;  Casey,  etc.,  Mfg.  Co.  v. 
Weatherly,  101  Tenn.  318,  47  S.  W.  432.  But 
the  allowance  of  a  credit  short  of  the  statu- 
tory period  is  not  a  waiver.  The  Antarctic, 
1  Fed.  Cas.  No.  479,  1  Sprague  206.  Nor  an 
agreement  for  a  credit  conditional  on  receiv- 
ing a  note,  if  the  agreement  is  not  performed 
by  the  debtor.  Freeborn  v.  The  Falcon,  9 
Fed.  Cas.  No.  5,078a;  Secor  v.  The  High- 
lander, 21  Fed.  Cas.  No.  12,604,  19  How.  Pr. 
334  [affirmed  in  12  Fed.  Cas.  No.  6,475,  4 
Blatchf.  55]. 

50.  The  Bird  of  Paradise  v.  Heyneman,  5 
Wall.  (U.  S.)  545,  18  L.  ed.  662;  Dungan  v. 
The  Kimball,  3  Wall.  (U.  S.)  37,  18  L.  ed. 
50;  The  St.  Lawrence,  1  Black  (U.  S.)  522, 
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17  L.  ed.  180;  The  L.  B.  X.,  93  Fed.  233;  The 
Ella,  84  Fed.  471;  The  Alfred  J.  Murray,  GO 
Fed.  926;  The  Pioneer,  53  Fed.  279;  The 
John  C.  Fisher,  50  Fed.  703,  1  C.  C.  A.  624: 
The  Chelmsford,  34  Fed.  399;  The  Queen  of 
St,  Johns,  31  Fed.  24;  The  Agnes  Barton,  2(\ 
Fed.  542;  The  General  Meade,  20  Fed.  923; 
Drake  r.  The  Lime  Rock,  7  Fed.  Cas.  No. 
4,064;  The  Emily  B.  Souder,  8  Fed.  Cas.  No. 
4,454,  3  Ben.  159,  8  Fed.  Cas.  No.  4,456,  S 
Blatchf.  337,  8  Fed.  Cas.  No.  4,457,"  8  Blatchf. 
339  [affirmed  in  17  Wall.  666,  21  L.  ed.  683]  ; 
Fitzgerald  v.  The  H,  A.  Richmond,  9  Fed. 
Cas.  No.  4,839;  Harris  v.  The  Kensington,  11 
Fed.  Cas.  No.  6,122;  Logan  v.  The  Aeolian,  15 
Fed.  Cas.  No.  8,465,  1  Bond  267 ;  The  R.  W\ 
Skillinger,  21  Fed.  Cas.  No.  12,181,  1  Flipp. 
436;  Srodes  v.  The  Collier,  22  Fed.  Cas.  No. 
13,272  [affirmed  in  22  Fed.  Cas.  No.  13,272a]. 

51.  Arkansas. —  Merrick  v.  Avery,  14  Ark. 
370. 

Georgia. —  Butts  v.  Cuthbertson,  6  Ga. 
166. 

Michigan. —  Delaney  Forge,  etc.,  Co.  v.  The 
Winnebago,  142  Mich.  84,  105  N.  W.  527; 
Sarmiento  v.  The  Catherine  C,  110  Mich.  120, 
67  N.  W.  1085. 

Minnesota. —  The  Falls  City  V.  Kerr,  1 
Minn.  390. 

Missouri. —  Morrison  v.  The  Laura,  40  Mo. 
260;  The  Charlotte  v.  Kingsland,  9  Mo.  67; 
The  Charlotte  v.  Hammond,  9  Mo.  59,  43  Am. 
Dec.  536. 

New  York. —  Phoenix  Iron  Co.  v.  The  Ho- 
patcong,  43  Hun  429. 

United  States.—  The  Crescent,  88  Fed.  298 ; 
The  Illinois,  12  Fed.  Cas.  No.  7,005,  2  Flipp. 
383. 

There  are  some  decisions  holding  a  note  or 
draft  to  be  a  waiver  of  the  lien,  but  they  are 
contrary  to  the  immense  preponderance  of  au- 
thority, or  turn  upon  special  circumstances. 
Davenport  v.  The  Sea  Flower,  7  Fed.  Cas. 
No.  3,589  [affirmed  in  21  Fed.  Cas.  No. 
12,577,  1  Blatchf.  361];  Murray  i:  Lazarus, 
17  Fed.  Cas.  No.  9,962,  1  Paine  572. 

52.  The  James  T.  Easton,  49  Fed.  656; 
Gest  V.  Packwood,  34  Fed.  368,  13  Sawy.  202 ; 
Tlie  Active,  1  Fed.  Cas.  No.  34,  Olcott  286. 
In  the  Underwriters'  Wrecking  Co.  v.  The 
Katie,  24  Fed.  Cas.  No.  14,342,  3  Woods  182, 
Mr.  Justice  Woods  held  that  taking  the  note 
of  a  third  party  was  a  novation  of  the  debt, 
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receipted  the  original  account  in  full,  or  receipted  it  as  ''paid  by  note"  is  not  a 
waiver  of  the  lien,  but  is  subject  to  explanation.^^  But  a  maritime  creditor  who 
has  taken  a  note  for  his  account  and  who  proceeds  on  his  lien  must  produce  such 
note  in  court  for  cancellation,  if  the  property  sells  for  enough  to  pay  the  lien  in 
fall,  or  for  the  indorsing  of  a  proper  credit  if  it  does  not.^  The  reason  of  this 
requirement  is  the  protection  of  the  debtor  against  an  assertion  of  the  note  in  the 
hands  of  an  innocent  third  party .^^ 

b.  Delay  in  Asserting:  Lien  —  (i)  As  Between-  Oriqinal  Parties.  Gen- 
eral statutes  of  limitation  are  not  binding  on  the  admiralty  when  there  is  a  ques- 
tion of  enforcing  a  lien  arising  under  the  general  maritime  law.  But  admiralty 
lias  its  rules  on  tlie  subject,  the  general  principle  being  that  such  a  lien  must  be 
enforced  witliin  a  reasonable  time,  depending  on  the  equitable  circumstances  of 
each  case.  Hence,  as  between  the  original  parties,  a  lien  will  survive  much  longer 
than  where  interests  of  third  parties  have  intervened.^*^  If  there  has  been  reason- 
able diligence  in  enforcement,  a  libel  would  be  entertained  after  the  lapse  of  time 
named  in  a  statute  of  limitations.^^  But  where  there  are  no  exceptional  circum- 
stances calling  for  special  equitable  consideration,  an  admiralty  court  would  incline 
to  follow  the  state  statutes  of  limitation  by  analogy.^^  Where,  however,  the  ques- 
tion arises  on  a  domestic  lien  under  a  state  statute  the  special  limitation  named  in 
that  is  binding      but  if  the  local  statute  does  not  contain  a  limit  of  time  for 


basing  his  ruling  on  Louisiana  and  Massa- 
chusetts cases.  In  Taylor  v.  The  Common- 
wealth, 23  Fed.  Cas.  No.  13,787,  Mr.  Justice 
Miller  held  that  taking  a  note  with  an  in- 
dorser  was  a  waiver.  And  in  the  old  case  of 
O'Hara  v.  The  Mary,  18  Fed.  Cas.  No.  10,467, 
Bee  100,  it  is  intimated  that  taking  a  draft 
on  the  owner  evidenced  an  intent  to  look  to 
his  personal  security  alone.  On  the  other 
hand  in  The  Chusan,  5  Fed.  Cas.  No.  2,717, 
2  Story  455,  Mr.  Justice  Story  held  that  tak- 
ing a  note  of  one  of  the  owners  did  not  con- 
stitute such  waiver.  The  doctrine  stated  in 
the  text  seems  best  supported  by  principle 
and  authority. 

The  New  York  decisions  hold  that  taking 
a  note  is  presumptively  a  waiver.  Hall  v. 
Stevens,  116  N.  Y.  201,  22  N.  E.  374,  5  L.  R. 
A.  802;  Noel  v.  Murray,  13  N.  Y.  167. 

There  is  a  Pennsylvania  decision  to  the 
same  effect,  although  it  was  largely  in- 
fluenced by  special  facts.  Welsh  v.  Cabot,  39 
Pa.  St.  342. 

53.  The  Alabama,  22  Fed.  449 ;  The  Pride 
of  America,  19  Fed.  607 ;  Moore  v.  Newbury, 
17  Fed.  Cas.  No.  9,772,  6  McLean  472,  Newb. 
Adra.  49;  North  r.  The  Eagle,  18  Fed.  Cas. 
No.  10,309,  Bee  78;  Sutton  v.  The  Albatross, 
23  Fed.  Cas.  No.  13,645,  2  Wall.  Jr.  327. 

The  burden  is  on  the  party  asserting  it  to 
show  an  intention  to  waive.  The  James  Guy, 
13  Fed.  Cas.  No.  7,195,  1  Ben.  112  [affirmed 
in  9  Wall.  758,  19  L.  ed.  710]. 

Maine  and  Massachusetts  doctrine. —  In 
Carter  v.  The  Byzantium,  5  Fed.  Cas.  No. 
2,473,  1  Cliff.  1,  Mr.  Justice  Clifford  dis- 
cusses this  doctrine  in  the  light  of  the  Maine 
and  Massachusetts  decisions.  In  these  states 
contrary  to  the  common-law  rule  and  the  pre- 
ponderance of  authority  elsewhere,  taking 
negotiable  paper  .is  presumptively  a  waiver 
of  the  lien,  on  the  theory  that  a  subsequent 
holder  of  such  paper  might  make  the  debtor 
pay  a  second  time.    He  holds,  however,  that 


even  in  these  states  such  waiver  is  only 
prima  facie  and  may  be  explained,  and  that 
the  danger  of  a  second  payment  may  be  pre- 
vented by  requiring  the  production  of  the 
note  in  court.  See  also  Page  v.  Hubbard,  IS 
Fed.  Cas.  No.  10,063,  1  Sprague  335,  for  a 
discussion  of  the  Massachusetts  doctrine  by 
Judge  Siirague. 

54.  The  St.  Lawrence,  1  Black  (U.  S.) 
522,  17  L.  ed.  180;  The  L.  B.  X.,  93  Fed.  233; 
The  Chusan,  5  Fed.  Cas.  No.  2,717,  2  Storv 
455;  The  Eclipse,  8  Fed.  Cas.  No.  4,268,  3 
Biss.  99;  McKim  v.  Kelsey,  16  Fed.  Cas.  No. 
8,861,  Tanev  502;  The  Napoleon,  17  Fed.  Cas. 
No.  10,01 1;  7  Biss.  393;  Raymond  f.  The 
Ellen  Stewart,  20  Fed.  Cas.  No.  11,594,  5 
McLean  269;  Reppert  v.  Robinson,  20  Fed. 
Cas.  No.  11,703,  Taney  492;  The  Sarah  J. 
Weed,  21  Fed.  Cas.  No.  12,350,  2  Lowell  555; 
Southern  Bank  f.  The  Alexander  McNeil,  22 
Fed.  Cas.  No.  13,186;  The  Theodore  Perry, 
23  Fed.  Cas.  No.  13,879;  Sinton  v.  The  R.  R. 
Roberts,  46  Ind.  476;  Jones  v.  Keen,  115 
Mass.  170. 

55.  Carter  v.  The  Byzantium,  5  Fed.  Cas. 
No.  2,473,  1  Cliff.  L 

56.  Young  f.  The  Key  City,  14  Wall.  (U.  S.) 
653,  20  L.  ed.  896;  Pacific  Coast  Steamship 
Co.  V.  Bancroft-Whitney  Co.,  78  Fed.  155 
[affirmed  in  94  Fed.  180,  36  C.  C.  A.  135]  ; 
The  Queen  of  the  Pacific,  61  Fed.  213. 

57.  The  Kong  Magnus,  [1891]  P.  223,  6 
Aspin.  583,  7  Aspin.  64,  63  L.  T.  Rep.  N.  S. 
715,  65  L.  T.  Rep.  N.  S.  231. 

58.  Bailey  v.  Sundberg,  49  Fed.  583,  1  C.  C. 
A.  387;  Southard  f.  Brady,  36  Fed.  560; 
Scull  V.  Raymond,  18  Fed.  547 ;  Jay  v.  Allen, 
13  Fed.  Cas.  No.  7,235,  1  Sprague  130;  The 
Sarah  Ann,  21  Fed.  Cas.  No.  12,342,  2  Sumn. 
206  [affirmed  in  13  Pet.  (U.  S.)  387,  10  L.  ed. 
213]. 

59.  The  James  G.  Swan,  106  Fed.  94; 
Srodes  f.  The  Collier,  22  Fed.  Cas.  No. 
13,272a;  Watkins  r.  Atkinson,  2  Mich.  151. 
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enforcement,  liens  arising  thereunder  depend  in  this  respect  on  tlie  same  principles 
as  liens  under  the  general  maritime  law.^*^  Under  some  circumstances  there  may 
be  special  equities  in  favor  of  the  vessel  owner  which  would  shorten  the  time  of 
enforcement  as  to  him,  and  cause  him  to  be  treated  not  as  one  of  the  original 
parties,  but  as  a  third  party.^^  A  long  absence  of  the  vessel  from  the  country 
will  excuse  delay  in  enforcement.^^ 

(ii)  As  Against  Subsequently  Acquired  Interests — (a)  Innocent  Pur- 
ohaser.  A  much  shorter  period  will  bar  a  maritime  lien  wlien  the  vessel  has 
passed  into  the  hands  of  an  innocent  purchaser  where  there  has  been  reasonable 
opportunity  to  enforce  it.  Such  liens  being  secret,  the  reasonable  diligence 
required  as  against  a  purchaser  is  more  rigid  than  that  required  as  between  the 
original  parties.^^  Under  such  circumstances  a  lien  not  enforced  after  reasonable 
opportunity  is  waived  as  against  an  innocent  purchaser.^  In  fact  some  cases  hold 
that  the  lien  must  be  enforced  before  the  beginning  of  a  second  voyage.^^  But 
even  as  against  an  innocent  purchaser  the  lien  is  not  lost  by  mere  lapse  of  time. 
There  must  be  an  element  of  negligence  on  the  part  of  the  lien  claimant,  such  as 
failure  to  exercise  a  reasonable  opportunity  of  enforcement.  If  the  vessel  has 
during  the  interval  been  out  of  his  reach  and  he  acts  upon  the  first  opportunity 
after  she  comes  within  his  reach  the  lien  is  not  waived.^^  In  view  of  the 
increased  facilities  of  modern  communication,  the  lien  claimant  does  not  discharge 
the  obligation  of  diligence  resting  upon  him  by  waiting  for  the  vessel  to  return 


60.  The  Asher  W.  Parker,  84  Fed.  832,  28 
C.  C.  A.  224;  The  Shady  Side,  23  Fed.  731. 

61.  As  where  the  owner  had  chartered  hia 
vessel  to  her  master  who  contracted  the  sup- 
plies giving  rise  to  the  lien,  and  after  a  long 
delay  they  were  asserted  against  the  vessel. 
McHorney  v.  The  D.  B.  Steelman,  70  Fed. 
326.  So  where  the  lien  claimant  waited  be- 
fore intervening  until  part  of  the  proceeds  of 
sale  remaining  in  the  court  registry  were 
drawn  out  by  part  of  the  owners,  and  then 
he  attempted  to  charge  it  against  the  propor- 
tionate shares  of  the  other  owners.  In  re 
Wright,  16  Fed.  482. 

62.  The  Sea  Lark,  21  Fed.  Cas.  No.  12,579, 
1  Sprague  571.  There  are  some  old  decisions 
holding  that  a  lien  is  waived  if  not  enforced 
at  the  termination  of  the  voyage  for  which 
the  supplies  were  furnished.  The  Boston,  3 
Fed.  Cas.  No.  1,669,  Blatchf.  &  H.  309;  The 
Utility,  28  Fed.  Cas.  No.  16,806,  Blatchf. 
&  H.  218.  But  the  change  in  the  duration 
of  voyages  and  the  necessity  of  credit  in 
modern  business  have  superseded  this  rule, 
as  is  manifest  from  the  cases  cited. 

63.  Norfolk  Sand,  etc.,  Co.  v.  Owen,  115 
Fed.  778,  53  C.  C.  A.  96  (barred  in  fifteen 
months)  ;  The  Tiger,  90  Fed.  826  (barred  in 
seventeen  months)  ;  The  Algonquin,  88  Fed. 
318  (barred  in  seven  months)  ;  The  Asher 
W.  Parker,  84  Fed.  832,  28  C.  C.  A.  224 
(barred  in  two  years)  ;  The  Angler,  83  Fed. 
845  (barred  in  two  years). 

64.  The  San  Rafael,  141  Fed.  270,  72  C.  C. 
A.  388;  The  Lyndhurst,  48  Fed.  839  (a  de- 
lay of  a  year)  ;  The  Bristol,  11  Fed.  156 
[affirmed  in  20  Fed.  800]  (a  delay  of  four 
years)  ;  The  Lauretta,  9  Fed.  622  (a  delay  of 
two  years)  ;  The  Dubuque,  7  Fed.  Cas.  No. 
4,110,  2  Abb.  20  (a  delay  of  about  three 
years)  ;  The  Eliza  Jane,  8  Fed.  Cas.  No. 
4,363,  1  Sprague  152  (failure  to  libel  when 
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opportunity  presented  six  months  after  sup- 
plies furnished)  ;  The  John  Lowe,  13  Fed. 
Cas.  No.  7,356,  2  Ben.  394;  The  Lillie 
Mills,  15  Fed.  Cas.  No.  8,352,  1  Sprague  307 
(a  delay  of  two  years)  ;  Stillman  v.  The 
Buckeye  State,  23  Fed.  Cas.  No.  13,445, 
Newb.  Adm.  Ill  (a  delay  of  about  three 
years)  ;  Winterport  Granite,  etc.,  Co.  v.  The 
Jasper,  30  Fed.  Cas.  No.  17,898,  Holmes  99 
(a  delay  of  ten  months)  ;  The  Royal  Arch, 
Swab.  269,  6  Wkly.  Rep.  191. 

Canada  cases  see  The  Haidee,  2  Stuart 
Vice- Adm.  (L.  C.)  25,  10  L.  C.  Rep.  101 
(about  four  years)  ;  The  Hercyna,  1  Stuart 
Vice- Adm.  (L.  C.)  274  (about  a  year). 

65.  The  Boston,  3  Fed.  Cas.  No.  1,669, 
Blatchf.  &  H.  309;  The  General  Jackson,  10 
Fed.  Cas.  No.  5,314,  1  Sprague  554;  The 
Utility,  28  Fed.  Cas.  No.  16,806,  Blatchf. 
&  H.  218;  American  Ins.  Co.  v.  Coster,  3 
Paige  ( N.  Y. )  323.  But  as  already  remarked 
this  rule  is  too  rigid.  See  supra,  note 
62. 

66.  The  Marjorie,  157  Fed.  183;  The  Tona- 
wanda,  27  Fed.  575  [affirmed  in  29  Fed.  877] ; 
Baldwin  v.  The  E.  Morris,  2  Fed.  Cas.  No. 
799  (a  delay  of  eight  months)  ;  Cole  v.  The 
Atlantic,  6  Fed.  Cas.  No.  2,976,  Crabbe  440 
(a  delay  of  two  years  without  reasonable  op- 
portunity to  enforce)  ;  The  Eliza  Jane,  8 
Fed.  Cas.  No.  4,363,  1  Sprague  152  (failure 
to  enforce  due  to  absence)  ;  The  Prospect,  20 
Fed.  Cas.  No.  11,443,  3  Blatchf.  526  (a  con- 
tinuous absence  and  prompt  procedure  on 
ship's  return)  ;  The  Rebecca,  20  Fed.  Cas.  No. 
11,619,  1  Ware  187  (a  delay  of  nine  months); 
The  Walkyrien,  29  Fed.  Cas.  No.  17,092,  11 
Blatchf.  241  [affirming  29  Fed.  Cas.  No. 
17,091,  3  Ben.  394]  (here  the  ship  was  out 
of  the  country  for  two  years,  and  was  libeled 
on  her  return)  ;  Young  v.  The  Orpheaus,  119 
Mass.  179. 
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to  tlie  jurisdiction  wliere  the  lien  was  contracted.  He  sliould  follow  her  into 
neicrhboring  districts  or  states  or  even  abroad,  if  her  home  port  is  abroad. On 
the  Great  Lakes  the  rule  is  established  that  a  lien  claimant  must  proceed  during 
the  current  season  of  navigation  or  at  the  first  opportunity  thereafter. The 
fact  that  the  purchaser  has  a  covenant  of  warranty  from  his  vendor  does  not 
debar  him  from  the  right  of  setting  up  this  defense  as  against  a  lien  claimant, 
nor  remit  him  to  a  suit  against  the  vendor  on  his  covenant.^^  But  tliis  doctrine 
of  waiver  or  laches  on  behalf  of  the  lien  claimant  can  be  invoked  by  a  purchaser 
only  where  he  is  ignorant  of  the  lien  and  has  no  such  means  of  knowledge  as  to 
])ut  him  on  inquiry.  A  purchaser  having  actual  or  constructive  knowledge  of 
the  lien  stands  in  no  better  position  than  his  vendor."^^ 

(b)  Mortgagee  A  prior  mortgagee  or  mortgagee  for  an  antecedent  indebted- 
ness has  no  greater  equity  as  against  a  lien  claimant  than  the  owner.  In  fact  a 
prior  mortgagee  is  practically  an  owner  as  far  as  the  lien  of  a  lien  claimant  is 
concerned^  for  the  theory  of  a  maritime  lien  based  on  contract  is  a  benefit  con- 
ferred on  the  res ;  and  it  is  as  much  tlie  interest  of  the  mortgagee  as  the  owner 
thai  services  tending  to  the  preservation  of  the  res  be  recognized. But  a  subse- 
quent mortgagee  comes  under  the  same  principle  as  an  innocent  purchaser.  In 
fact  he  is  an  innocent  purchaser  under  the  same  circumstances  and  conditions  as 
those  governing  the  holder  of  a  bill  of  sale."^ 

(c)  Later  Lienor.  The  relative  rank  of  lienors  is  rather  a  question  of  pri- 
ority tlian  of  waiver.  The  original  admiralty  rule  is  that  necessaries  furnished 
for  a  late  voyage  rank  those  for  a  prior  voyage,  as  contributing  more  directly  to 
the  preservation  of  the  res?^  But  this  rule  cannot  be  applied  as  among  frequent 
short  voyages  and  overlapping  running  accounts.  On  the  lakes  and  canals  the 
liens  are  classified  by  seasons,  the  later  season  being  preferred.'^'*  In  New  York 
harbor  work,  claims  less  than  forty  days  old  are  preferred.''^    Various  periods 


67.  The  Nikita,  62  Fed.  936,  10  C.  C.  A. 
674;  The  C.  N.  Johnson,  19  Fed.  782. 

68.  The  Alfred  J.  Murray,  60  Fed.  926; 
The  Detroit,  7  Fed.  Cas.  No.  3,832,  Brown 
Adra.  141;  The  Hercules,  12  Fed.  Cas.  No. 
6,400,  Brown  Adm.  560;  Stillman  v.  The 
Buckeye  State,  23  Fed.  Cas.  No.  13,445,  Newb. 
Adm.  111. 

A  year  has  also  been  laid  down  as  the  rule, 
this  being  about  equivalent  to  the  current 
season  of  navigation.  Chard  r.  The  Kate 
L.  Bruce,  5  Fed.  Cas.  No.  2,614. 

69.  The  Bristol,  11  Fed.  156;  The  Detroit, 
7  Fed.  Cas.  No.  3,832,  Brown  Adm.  141;  The 
Hercules,  12  Fed.  Cas.  No.  6,400,  Brown  Adm. 
560. 

The  lien  claimant  has  his  remedy  in  per- 
sonam left  against  the  owner,  although  he 
has  waived  his  remedy  against  the  property 
in  the  hands  of  the  purchaser.  It  is  as  easy 
for  him  to  sue  the  owner  as  it  is  for  the 
purchaser  on  the  warranty.  And  the  lien 
claimant  having  rested  on  his  rights,  is  the 
one  on  whom  the  burden  of  a  suit  against  a 
solvent  owner  or  the  risks  of  a  suit  against 
an  insolvent  owner  should  fall. 

70.  An  unsecured  creditor  who  takes  a 
vessel  to  save  a  debt  without  inquiry  is  not 
an  innocent  purchaser.  The  Alfred  J.  Mur- 
ray, 60  Fed.  926  [affirmed  in  63  Fed.  270,  11 
C.  C.  A  177]  ;  nor  is  a  transferee  not  hona 
f  de.  Jones  v.  The  Carrie,  46  Fed.  796;  The 
Paul  Boggs.  18  Fed.  Cas.  No.  10.846.  1 
Sprague  369.  A  purchaser  who  is  informed 
that  there  are  some  outstanding  bills  is  not 


an  innocent  purchaser,  although  the  special 
bill  in  question  may  not  have  been  mentioned 
to  him.  The  Louie  Dole,  14  Fed.  862,  11 
Biss.  479.  In  Enslow  v.  The  Sarah  and 
Abigail,  8  Fed.  Cas.  No.  4,495,  a  purchaser 
who  knew  that  there  was  an  outstanding  ac- 
count for  sails  was  held  not  to  be  an  innocent 
purchaser,  although  he  had  no  knowledge  that 
a  lien  was  claimed  therefor.  As  to  innocent 
purchasers  see  The  Morning  Star,  14  Fed. 
866;  The  Atalanta,  2  Fed.  Cas.  No.  597, 
Brown  Adm.  489. 

71.  The  Ella,  84  Fed.  471;  The  James  T. 
Easton,  49  Fed.  656;  The  Carrie,  46  Fed. 
796;  The  Chusan,  5  Fed.  Cas.  No.  2,717,  2 
Story  455. 

72.  The  Columbia,  6  Fed.  Cas.  No.  3,036, 
13  Blatchf.  521;  The  Dubuque,  7  Fed.  Cas. 
No.  4,110,  2  Abb.  20;  Fitzgerald  v.  The  H.  A. 
Richmond,  9  Fed.  Cas.  No.  4,839;  Griswold 
V.  The  Nevada,  11  Fed.  Cas.  No.  5,839,  2 
Sawy.  144;  Leland  v.  Medora,  15  Fed.  Cas. 
No.  8,237,  2  Woodb.  &  M.  92;  The  Theodore 
Perry,  23  Fed.  Cas.  No.  13,879;  Halbert  v. 
McCulloch,  3  Mete.  (Ky.)  456,  79  Am.  Dec. 
556. 

73.  The  Omer,  18  Fed.  Cas.  No.  10,510,  2 
Hughes  96;  Porter  v.  The  Sea  Witch,  19  Fed. 
Cas.  No.  11.289,  3  Woods  75. 

74.  The  J.  W.  Tucker,  20  Fed.  129;  The 
Arcturus.  18  Fed.  743;  The  City  of  Tawas, 
3  Fed.  170. 

75.  The  Samuel  Morris,  63  Fed.  736;  The 
Gratitude.  42  Fed.  299. 

As  to  older  claims  the  only  rule  is  that  of 
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depending  on  special  circumstances  have  been  fixed  in  different  decisions  as 
dividino;  later  and  earlier  liens  in  regard  to  rank.''^ 

e.  Surrendering  Possession.  One  of  the  striking  attributes  of  the  maritime 
lien  is  that  it  is  not  dependent  on  possession  and  follows  the  res  into  other  hands ; 
the  only  exception  being  the  lien  of  the  vessel  owner  on  the  cargo  for  freight."^ 
Hence  a  maritime  lien  is  not  lost  by  the  mere  surrender  of  possession.  But  care 
must  be  taken  to  distinguish  this  from  the  cominon-law  lien  of  a  shipwright,  which 
is  lost  by  surrendering  possession.'*^ 

d.  Permitting"  Departure  of  Vessel.  As  a  general  maritime  lien  does  not 
depend  on  possession,  and  is  based  on  the  necessity  of  credit,  permitting  the  ves- 
sel to  depart  is  not  of  itself  a  waiver  of  such  lien."^^  But  some  of  the  local  stat- 
utes require  certain  action  on  tlie  part  of  the  lien  claimant  before  the  vessel  is 
allowed  to  leave.  In  such  cases  the  failure  of  the  creditor  to  take  such  action  is 
a  waiver  of  the  lien,^*^  Hence,  where  such  statutes  provide  that  such  lien  shall 
cease  on  the  departure  of  the  vessel  from  the  state,  or  be  enforced  before  she 
leaves  the  state,  or  use  similar  phraseology,  a  departure  of  the  vessel  in  regular 
course  of  business  ends  the  lien.^^  But  a  surreptitious  departure  not  in  the  line 
of  business  and  without  the  knowledge  of  the  materialman  will  not  be  permitted 
to  defeat  the  lien.^^  And,  independent  of  any  intentional  fraud,  a  shifting  of 
the  vessel  during  the  work,  a  trial  trip,  a  resort  to  the  port  of  another  state  from 
stress  of  weather  or  circumstances,  or  acts  of  this  nature  not  in  the  ordinary  course 
of  business  are  not  departures.^^ 

e.  Taking  Collateral  Security.  Whether  the  taking  of  additional  and  different 
security  is  a  waiver  of  a  maritime  lien  is  a  question  of  intent  turning  on  the 
circumstances  of  the  particular  case.  As  the  maritime  lien  for  necessaries  is  an 
implied  lien,  the  proof  of  an  express  agreement  to  take  some  other  security  would 
go  far  toward  negativing  the  existing  of  an  implied  lien.^^     Taking  a  mortgage 


reasonable  diligence.  The  Young  America,  30 
Fed.  789;  The  Grapeshot,  22  Fed.  123. 

76.  In  The  John  Dillon,  46  Fed.  527,  Judge 
Green  of  New  Jersey,  while  premising  that 
each  case  must  stand  on  its  own  special  cir- 
cumstances, intimated  that  items  less  than  a 
year  old  should  be  treated  on  the  same  foot- 
ing. This  is  the  practice  in  the  eastern  dis- 
trict of  Virginia,  although  there  is  no  written 
decision  to  that  effect.  In  The  Thomas  Sher- 
lock, 22  Fed.  253,  Judge  Sage,  although  de- 
clining to  lay  down  any  fixed  rule,  drew  the 
line  as  between  claims  less  than  six  months 
old,  and  those  more  than  six  months  old. 
In  The  Nellie  Bloomfield,  27  Fed.  524,  a 
materialman's  claim  was  preferred  to  that  of 
a  mariner  who  had  postponed  action  for  over 
two  years. 

77.  The  Lime  Eock,  49  Fed.  383;  McCaf- 
frey V.  Knapp,  etc.,  Co.,  74  111.  App.  80  [af- 
firmed in  178  111.  107,  52  N.  E.  898,  69  Am. 
St.  Rep.  290]  ;  The  Charlotte  v.  Hammond,  9 
Mo.  59,  43  Am.  Dec.  536;  and  supra,  II,  B. 

78.  See  supra,  II,  B. 

79.  The  Active,  1  Fed.  Cas.  No.  34,  Olcott 
286;  Anderson  v.  The  Solon,  1  Fed.  Cas.  No. 
363,  Crabbe  17;  The  Chusan,  5  Fed.  Cas.  No. 
2,717,  2  Story  455;  The  Nestor,  18  Fed.  Cas. 
No.  10,126,  1  Sumn.  73 ;  Bourcier  v.  The  Ann, 
1  Mart.  (La.)  165;  Mott  v.  Lansing,  57  N.  Y. 
112. 

80.  Many  of  these  statutes  and  the  requi- 
sites thereby  prescribed  have  already  been 
discussed  in  connection  with  the  steps  neces- 
sary to  preserve  or  perfect  the  lien.  See 
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supra,  VII,  B,  6;  Heppard  v.  The  General 
Cadwalader,  11  Fed.  Cas.  No.  6,390. 

81.  The  present  form  of  the  New  York 
statute  has  abolished  the  requirements  in  so 
far  as  they  depend  on  any  departure  from  the 
port  or  state.  Under  the  old  form,  short 
trips  in  regular  course  of  business  were  de- 
partures. See  supra,  VII,  B,  6,  b,  (ii),  (J), 
(2)  ;  The  Whistler,  30  Fed.  199;  The  Arctic, 

22  Fed.  126;  Jenkins  v.  The  Congress,  13 
Fed.  Cas.  No.  7,264 ;  The  Jenny  Lind,  13  Fed. 
Cas.  No.  7,287,  3  Blatchf.  513;  Rockefeller  v. 
Thompson,  2  Sandf.  (N.  Y.)  395. 

82.  Freeborn  v.  The  Falcon,  9  Fed.  Cas. 
No.  5,078a;  The  Joseph  E.  Coffee,  13  Fed. 
Cas.  No.  7,536,  Olcott  401;  Van  Winkle  v. 
The  Henry  Morrison,  28  Fed.  Cas.  No.  16,882, 

23  How.  Pr.  (N.  Y.)  371. 

83.  The  Sam  Slick,  21  Fed.  Cas.  No.  12,283, 
1  Sprague  289  [reversed  under  an  interpreta- 
tion of  the  particular  statutory  provision  in 
21  Fed.  Cas.  No.  12,282,  2  Curt.  480] ;  Shep- 
pard  V.  Steele,  3  Lans.  (N.  Y.)  417  [affirmed 
in  43  N.  Y.  52,  3  Am.  Rep.  660]  ;  Hancox  v. 
Dunning,  6  Hill  (  N.  Y.)  494;  Denison  v.  The 
Appelonia,  20  Johns.  (N.  Y.)  194;  Low  v. 
The  Ship  Clarence  S.  Bement,  2  Pa.  Co.  Ct. 
430,  19  Wkly.  Notes  Cas.  153. 

84.  See  cases  cited  infra,  this  note. 
Where  the  contract  is  made  with  the 

owner,  the  presumption  is  against  an  im- 
plied lien  anyhow,  and  hence  where  an  ad- 
ditional security  is  contracted  for  with  the 
owner  and  nothing  is  said  about  a  maritime 
lien  the  presumption  of  waiver  is  irresistible. 
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on  a  vessel  unaccompanied  by  other  circumstances,  sucli  as  permitting  it  to  run 
too  long  a  time,  is  not  inconsistent  with  the  existence  of  a  maritime  lien,  accord- 
ing to  the  great  weight  of  authority.^^  But  taking  a  mortgage  accompanied  by 
other  acts  inconsistent  with  the  lien  will  be  a  waiver  of  it.^*^ 

f.  Instituting  Suit  in  Non-Marine  Forum.  A  holder  of  a  maritime  lien  who 
seeks  his  remedy,  not  by  an  action  iii  rem^  but  by  resort  to  some  other  form  of 
action  and  pursues  his  remedy  so  far  as  to  result  in  a  sale  of  the  vessel,  is  pre- 
vented by  obvious  principles  of  justice  from  subsequently  asserting  any  lien 
against  the  vessel.^^  So  the  assertion  of  a  claim  in  a  state  court  and  its  reduction 
to  judgment  is  a  merger  of  the  claim  in  the  judgment  and  a  waiver  of  any  mari- 
time claim  for  it.^^  But  this  principle  does  not  apply  to  an  absolutely  void  pro- 
ceeding involving  no  cliange  of  possession  or  title.^^  However,  the  mere  institu- 
tion of  a  suit  in  another  forum,  wdiich  is  dismissed  or  not  pushed,  constitutes  no 
waiver. 

g.  Other  Inconsistent  Acts.  It  may  be  stated  in  general  that  a  party  cannot 
occupy  inconsistent  positions,  and  cannot  assert  a  maritime  lien  after  having 


Stevens  v.  The  Sandwich,  23  Fed.  Cas.  No. 
13,409,  Pet.  Adm.  233;  Taylor  v.  The  Com- 
monwealth, 23  Fed.  Cas.  No.  13,787. 

An  express  agreement  giving  a  lien  on  the 
freight  would  under  such  circumstances  nega- 
tive any  intent  to  look  to  the  maritime  lien. 
Huntington  f.  Proceeds  of  the  Vigilancia,  72 
Fed.  791,  793,  19  C.  C.  A.  192,  194. 

Other  security  see  American  Ins.  Co.  r. 
Coster,  3  Paige  (N.  Y.)  323;  The  William 
Money,  2  Hagg.  Adm.  136. 

85.  The  Thomas  Morgan,  123  Fed.  781; 
The  L.  B.  X.,  93  Fed.  233;  The  D.  B.  Steel- 
man,  48  Fed.  580;  The  A.  R.  Dunlap,  1  Fed. 
Cas.  No.  513,  1  Lowell  350. 

86.  In  The  Nebraska,  69  Fed.   1009,  17 

C.  C.  A.  94  {affirming  61  Fed.  514],  the  mort- 
gage extended  the  time  beyond  the  period 
allowed  on  the  lakes  for  enforcing  maritime 
claims,  and  this  fact  was  held  to  constitute 
a  waiver,  although  the  notes  secured  by  the 
mortgage  contained  an  express  reservation  of 
the  lien.  In  The  Wexford,  7  Fed.  674,  the 
allowance  of  a  two  years'  credit  by  the  mort- 
gage was  held  a  waiver,  although  the  judge 
intimated  that  the  mere  taking  of  the  mort- 
gage might  have  the  same  effect.  In  Korne- 
gay  V.  Styron,  105  N.  C.  14,  11  S.  E.  153, 
a  lien  claimant  who  consented  to  a  sale  and 
agreed  to  accept  notes  secured  by  mortgage 
was  held  estopped  from  asserting  his  lien 
against  an  innocent  purchaser,  although  the 
notes  were  actually  not  executed.  There  is  a 
dictum  in  The  Ann  C.  Pratt,  1  Fed.  Cas.  No. 
409,  1  Curt.  340,  to  the  effect  that  taking  a 
mortgage  is  a  waiver.  It  is  based  on  the 
following  decisions :  Fish  v.  Rowland,  1  Paige 
(N.  Y.)  20;  Boos  V.  Ewing,  17  Ohio  500,  49 
Am.  Dec.  478;  Manly  v.  Slason,  21  Vt.  271, 
52  Am.  Dec.  60;  Little  v.  Brown,  2  Leigh 
(Va.)  353;  Case  of  an  Hostler,  Yelv.  66.  Of 
these  the  Ohio  case  at  least  does  not  bear  out 
the  principle  for  which  it  is  cited.    See  The 

D.  B.  Steelman,  48  Fed.  580,  for  a  discussion 
of  this  doctrine. 

Taking  a  mortgage  on  other  property  and 
on  long  time  if  expressly  understood  as  col- 
lateral security  onlv  is  not  a  waiver.  The 
Theodore  Perry,  23  Fed.  Cas.  No.  13,879. 


Nor  does  taking  the  vessel's  papers  in  the 
creditor's  name,  with  an  express  reservation 
of  a  lien,  constitute  a  waiver.  Stewart  r. 
Rogers,  19  Md.  98. 

87.  In  Northwestern  Commercial  Co.  v. 
Bartels,  131  Fed.  25,  65  C.  C.  A.  263,  a  lien 
claimant  intervened  in  receivership  proceed- 
ings which  resulted  in  a  sale,  the  proceeds  not 
sufficing  to  reach  his  lien.  He  was  denied 
tlie  right  to  proceed  subsequently  in  admiralty 
against  the  purchaser.  In  The  Mary  Morgan, 
28  Fed.  196,  a  lien  claimant  who  obtained 
judgment  on  a  note  taken  for  his  lien  and 
sold  the  vessel  on  execution  was  held  to  have 
exhausted  his  remedies. 

88.  Pendergast  v.  The  General  Custer,  10 
Wall.  (U.  S.)  204,  19  L.  ed.  944;  Dudley  v. 
The  Superior,  7  Fed.  Cas.  No.  4,115,  Newb. 
Adm.  176;  Stapp  v.  The  Swallow,  22  Fed. 
Cas.  No.  13,305,  1  Bond  189 ;  Perkins  v.  Pike, 
42  Me.  141,  66  Am.  Dec.  267;  Taggard  v. 
Buckmore,  42  Me.  77.  In  The  Cerro  Gordo, 
54  Fed.  391,  a  seaman  sued  a  part-owner  in 
a  state  court  and  sold  his  interest  on  execu- 
tion, subject  to  a  mortgage.  It  was  held  that 
he  could  still  proceed  in  admiralty  for  an 
unsatisfied  balance  against  one  who  subse« 
quently  purchased  the  mortgage  and  the  re- 
maining interest  in  the  vessel.  8ed  qucere. 
In  The  Brothers  Apap,  34  Fed.  352,  Judge 
Benedict  held  that  suing  in  personam  and  re- 
ducing the  claim  to  judgment  was  not  a 
M^aiver. 

89.  The  B.  F.  Woolsey,  7  Fed.  108. 

90.  Pendergast  v.  The  General  Custer,  10 
Wall.  (U.  S.)  204,  19  L.  ed.  944;  The  Grand 
Republic,  138  Fed.  615;  Learned  v.  Brown, 
94  Fed.  876,  36  C.  C.  A.  524  (withdrawing 
a  joint  libel  and  filing  separate  ones)  ; 
Moore  v.  The  Robilant,  42  Fed.  162  (suing 
in  personam )  ;  The  Augustine  Kobbe,  37  Fed. 
696  (attaching  in  a  state  court  and  subse- 
quently dismissing  attachment)  ;  The  High- 
lander, 12  Fed.  Cas.  No.  6,476,  1  Sprague  510 
(same  as  above)  ;  The  Paul  Boggs,  18  Fed. 
Cas.  No.  10,846,  1  Sprague  369  (same  as 
above)  ;  Southern  Bank  v.  The  Alexander 
McNeil,  22  Fed.  Cas.  No.  13,186  (same  as 
above ) . 
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adopted  a  course  of  conduct  or  having  been  party  to  a  proceeding  in  a  capacity 
in  conflict  with  the  retention  of  snch  a  hen.^^ 

B.  By  Destruction  of  Vessel.  The  total  destruction  of  a  vessel  extinguishes 
a  maritime  lien,  as  there  is  no  longer  any  res  to  whicli  it  can  attach.  But  if  any 
part  is  saved  or  can  be  reached,  the  lien  still  holds  to  such  part.^^ 

C.  By  Fopfeitupe  of  Vessel — l.  Liens  Created  Prior  to  Forfeiture.  A 
forfeiture  for  violation  of  a  statute  does  not  affect  liens  accrued  prior  to  the 
illegal  act.^^ 

2.  Liens  Concurrent  With  or  Subsequent  to  Forfeiture.  Here  too  the 
forfeiture  does  not  affect  the  lien  if  the  party  claiming  it  was  innocent  of  any 
participation  in  the  illegal  act.^'' 

D.  By  Judicial  Sale  of  Vessel  —  l.  By  Admiralty  Proceedings  In  Rem.  It 

is  the  basis  of  admiralty  law  that  the  ship  is  itself  treated  as  a  responsible  thing 
and  hence  that  a  libel  in  rem  is  against  the  ship  as  such  regardless  of  questions 
of  ownership.^^  It  follows  from  this  principle  that  an  admiralty  proceeding  in 
rem  when  carried  to  a  sale  sells  the  thing  itself,  and  hence  passes  to  the  purchaser 
a  good  title  to  the  thing  itself,  free  from  all  prior  liens,  no  matter  what  their  rank 
may  be  as  among  each  other  or  as  against  the  creditor  who  put  in  motion  the 
machinery  of  the  admiralty  court.^^    But  this  doctrine  applies  only  to  admiralty 


91.  See,  generally,  Bailments;  Estoppel; 
and  cases  cited  infra,  this  note. 

Illustrations. —  Hence  a  party  who  claims 
part  of  the  res  as  owner  and  obtains  posses- 
sion of  it  on  bond  cannot  then  set  up  a 
maritime  lien  against  the  res  and  claim  to 
share  in  the  bond.  Hawgood,  etc.,  Transit 
Co.  V.  Dingman,  93  Fed.  1011,  36  C.  C.  A.  627. 
So  repairs  done  while  in  possession  of  a  ves- 
sel under  claim  of  ownership  do  not  give  rise 
to  a  lien.  Glover  v.  Ames,  8  Fed.  351,  So 
a  builder  who  has  agreed  to  build  and  deliver 
the  boat  by  a  certain  date  and  has  done  so, 
cannot,  where  the  boat  has  passed  into  pos- 
session of  a  third  party,  proceed  against  it 
to  assert  a  lien  under  a  state  statute  which 
does  not  keep  his  lien  alive  as  against  others 
than  the  original  parties.  Canal-Boat  Etna 
V.  Treat,  15  Ohio  585. 

Taking  a  bottomry  bond  is  a  waiver  of  the 
lien,  as  it  substitutes  an  express  lien  for  an 
implied  one.  The  Ann  C.  Pratt,  1  Fed.  Cas. 
No.  409,  1  Curt.  340  [affirr)ied  in  18  How.  63, 
15  L.  ed.  267].  In  this  case  the  bond  was 
held  void  for  fraud,  and  that  was  the  main 
ground  of  the  decision,  but  there  is  a  strong 
intimation  that  even  a  valid  bond  is  incon- 
sistent with  the  implied  lien. 

But  a  credit  to  the  wrong  account  is  not  a 
waiver  of  the  lien  and  may  be  corrected.  Box- 
bury  V.  The  Lotta,  65  Fed,  319. 

Where  a  marine  claimant  is  authorized  by 
a  trust  deed,  contingent  on  the  consent  of 
creditors,  to  run  a  boat  for  their  benefit  and 
such  consent  is  not  given,  he  is  not  estopped 
from  asserting  his  lien.  The  Illinois,  12  Fed. 
Cas.  No.  7,005,  2  Flipp,  383. 

92.  Bruce  v.  The  America,  4  Fed.  Cas.  No. 
2,046,  Newb.  Adm.  195;  Collins  v.  The  Fort 
Wayne,  6  Fed.  Cas.  No.  3,012,  1  Bond  476; 
The  Massasoit,  16  Fed.  Cas.  No.  9,260,  1 
Sprague  97;  McMonagle  v.  Nolan,  98  Mass. 
320, 

Under  the  Ohio  water-craft  law,  if  the  ves- 
sel is  so  wrecked  that  she  no  longer  exists 
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as  a  water-craft,  she  cannot  be  attached 
under  the  state  law,  Buffalo  Mut,  Ins,  Co. 
V.  Steamboat  America,  4  Ohio  Dec,  (Reprint) 
13,  1  Clev.  L.  Bee.  10. 

93.  North  American  Commercial  Co.  v. 
U.  S.,  81  Fed.  748,  26  C.  C.  A.  591  [revers- 
ing 74  Fed.  246];  The  Elexena,  53  Fed.  359; 
The  Florenzo,  9  Fed.  Cas.  No,  4,886,  Blatchf. 
&  H.  52;  The  Banier,  20  Fed.  Cas.  No. 
11,565,  Deady  438;  The  Haytian  Republic,  65 
Fed.  120,  deciding  that  a  forfeiture  cuts  off 
prior  liens,  is  contrary  to  the  current  of  aU' 
thority. 

A  foreign  condemnation  as  prize  cuts  off  all 
liens,  and  may  be  proved  without  producing 
the  decree.  Pierce  v.  The  Alberto,  19  Fed. 
Cas.  No.  11J42. 

94.  The  St,  Jago  de  Cuba,  9  Wheat.  (U.  S.) 
409,  6  L.  ed.  122;  The  Jennie  Hayes,  37 
Fed.  373;  The  City  of  Mexico,  28  Fed.  207; 
Anderson  v.  The  Solon,  1  Fed.  Cas.  No.  363, 
Crabbe  17;  The  Banier,  20  Fed.  Cas.  No. 
11,565,  Deady  438;  U.  S.  v.  The  Laurel,  26 
Fed.  Cas.  No.  15,569,  Newb.  Adm.  269.  But 
knowledge  of  the  illegal  trade  would  defeat 
a  lien.  U.  S.  v.  The  Catharine,  25  Fed,  Cas. 
No,  14,755,  2  Paine  721.  In  The  Jennie  Hayes, 
supra,  it  was  held  that  where  the  forfeiture 
was  for  an  act  in  which  seamen  did  not 
participate,  their  knowledge  of  the  act  did 
not  operate  to  forfeit  their  wages.  See  in 
general  34  Cent.  Dig.  tit.  '  'Maritime  Liens," 
§  87. 

95.  See  supra,  II,  C. 

96.  Indiana. —  The  Rover  v.  Stiles,  5 
Blackf.  483. 

Missouri. —  Phegley  v.  The  David  Tatum, 
33  Mo.  461,  84  Am.  Dec.  57;  Bitter  v.  The 
Jamestown,  23  Mo.  348;  Finney  v.  The  Fay- 
ette, 10  Mo.  612;  The  Baritan  v.  Smith,  10 
Mo.  527;  The  General  Brady  v.  Buckley,  6 
Mo.  558. 

New  York.— Kelsey  v.  Beers,  16  Abb.  Pr. 
228. 

United  States.— Tlie  Mary,  9  Cranch  126, 


MARITIME  LIENS 


[26  Cye.J  799 


proceedings  in  rem^  not  to  every  proceeding  in  an  admiralty  court,  as  is  manifest 
from  the  reasons  on  which  it  is  based.  A  proceeding  not  in  rem  in  which  the 
vessel  is  involved  as  incident  to  questions  of  ownership  or  possession  does  not, 
although  consummated  by  sale,  divest  all  liens,  for  in  such  cases  maritime  claimants 
would  have  no  right  to  intervene  and  hence  could  not  be  bound.^^ 

2.  By  Non-Marine  Proceedings.  On  the  other  hand  a  proceeding  in  a  non- 
maritime  court,  although  authorized  by  a  local  statute  to  be  brought  against  a 
vessel  by  name,  is  but  a  proceeding  to  reach  the  interest  of  the  owner.  Hence 
it  sells  only  his  interest.  Maritime  claimants  who  do  not  participate  are  not 
bound  thereby  and  can  still  proceed  in  admiralty  to  enforce  their  liens  against 
the  boat  in  the  hands  of  a  purchaser  at  such  sale.^^ 

E.  By  Extrajudicial  Sale  of  Vessel — l.  By  the  Master.  An  inherent 
power  of  the  master  exists  to  sell  the  vessel  when  she  has  met  with  such  a  dis- 
aster that  no  possibility  of  saving  her  either  by  means  of  raising  funds  on  bot- 
tomry or  otherwise  remains,  and  it  is  necessary  for  the  benefit  of  all  concerned. 
Such  sale  divests  all  existing  liens,  which  are  thereby  transferred  to  the  proceeds 
of  sale.^^ 

2.  By  the  Owner.  An  ordinary  sale  by  the  owner  does  not  divest  a  maritime 
lien,  although  the  purchaser  was  ignorant  of  its  existence,  unless  there  are  some 
circumstances  of  laches  or  estoppel  on  the  part  of  the  maritime  claimant.^  The 


3  L.  ed.  678;  Williams  v.  Armroyd,  7  Cranch 
423,  3  L.  ed.  392 ;  The  Evangel,  94  Fed.  G80 ; 
The  Trenton,  4  Fed.  657 ;  Hill  v.  The  Golden 
Gate,  12  Fed.  Gas.  No.  6,491. 

England. —  Bernard  v.  Hyne,  6  Moore  P.  C. 
56,  4  Notes  of  Cas.  498,  2  W.  Rob.  451,  13 
Eng.  Reprint  604. 

97.  The  Granite  State,  10  Fed.  Cas.  No. 
5,687,  1  Sprague  277;  Ritter  v.  The  James- 
town, 23  Mo.  348. 

98.  Alabama. —  Reed  v.  Fawkes,  9  Port. 
623. 

Illinois. —  Germain  v.  The  Indiana,  11  111. 
535. 

Iowa. —  Ogden  v.  Ogden,  13  Iowa  176; 
Haight  V.  The  Henrietta,  4  Iowa  472,  68  Am. 
Dec.  669. 

Ohio. —  Patterson  v.  The  Steamboat  Gul- 
nare,  2  Disn.  505. 

Pennsylvania. —  McClelland  v.  The  Robert 
Morris,  3  Pa.  L.  J.  493. 

Wisconsin. —  Emerson  v.  The  Shawano  City, 
10  Wis.  433 ;  Hay  v.  The  Winnebago,  10  Wis. 
428. 

United  States.— The  Lillie,  40  Fed.  367, 
[affirmed  in  42  Fed.  237]  ;  Harris  v.  The 
Henrietta,  11  Fed.  Cas.  No.  6,121,  Newb.  Adm, 
284 ;  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  No. 
6,491;  The  John  Richards,  13  Fed.  Cas.  No. 
7,361,  1  Biss.  106;  McAllister  v.  The  Sam 
Kirkman,  15  Fed.  Cas.  No.  8,658,  1  Bond  369 ; 
Maxwell  v.  The  Powell,  16  Fed.  Cas.  No.  9,324, 
1  Woods  99;  The  N.  W.  Thomas,  18  Fed.  Cas. 
No.  10,386,  1  Biss.  210. 

Cases  reviewed  and  criticized. —  In  Ash- 
brook  V.  The  Golden  Gate,  2  Fed.  Cas.  No. 
574,  Newb.  Adm.  296,  Judge  Wells  held  that 
a  sale  under  process  of  a  state  court  does  not 
divest  liens  arising  under  the  general  mari- 
time law.  As  to  liens  under  the  local  law, 
he  held  that  they  are  divested  if  the  local  law 
clearly  shows  such  intent,  on  the  theory  that 
as  the  state  need  not  give  them  at  all,  it  can 
prescribe  the  conditions  under  which  they  will 


vest  or  divest.  This  is  true  as  to  local  liens 
non-maritime  by  nature.  As  to  maritime 
liens  arising  under  local  law,  they  are  en- 
forceable, not  because  created  by  state  law, 
but  because  they  are  maritime ;  and  it  is  diffi- 
cult to  understand  how  a  state  statute  can 
deprive  an  admiralty  court  of  its  jurisdiction 
to  enforce  them,  or  make  a  clear  title  against 
a  maritime  claim.  There  is  a  dictum  to  the 
same  effect  in  Woodward  v.  Dillworth,  75  Fed. 
415,  21  C.  C.  A.  417.  On  the  other  hand  in 
Moran  v.  Sturges,  154  U.  S.  256,  14  S.  Ct. 
1019,  38  L.  ed.  981,  it  was  held  that  maritime 
liens  could  not  be  divested  by  a  receivership 
proceeding  in  a  state  court.  It  was  a  case 
where  both  domestic  and  foreign  liens  were 
under  consideration.  The  decision  of  Judge 
Campbell  in  Anther  v.  The  Atlantic,  2  Fed. 
Cas.  No.  668,  holding  that  a  sale  under  state 
process  extinguishes  prior  maritime  liens  is 
not  sustainable  in  the  face  of  the  authorities 
above  cited. 

99.  Fitz  V.  The  Galiot  Amelie,  6  Wall. 
(U.  S.)  18,  18  L.  ed.  806  [affirming  9  Fed. 
Cas.  No.  4,838,  2  Cliff.  440]  ;  The  Raleigh,  37 
Fed.  125  [affirming  32  Fed.  633]. 

1.  Enslow  V.  The  Sarah  &  Abigail,  8  Fed. 
Cas.  No.  4,495;  Harney  v.  The  Sydney  L. 
Wright,  11  Fed.  Cas.  No.  6,082a,  5  Hughes 
474;  McAllister  v.  The  Sam  Kirkman,  15  Fed. 
Cas.  No.  8,G58,  1  Bond  369;  Archibald  v. 
Citizens'  Bank,  64  Miss.  523,  1  So.  739;  The 
Waverly  v.  Clements,  14  Ohio  28;  Young  v. 
The  Steamboat  Virginia,  2  Handy  (Ohio) 
137;  The  Steamboat  Baltimore  v.  Levi,  2 
Handv  (Ohio)  30;  Johnson  v.  Black,  L.  R. 
4  P.  C.  161,  1  Aspin.  208,  41  L.  J.  Adm.  33, 
26  L.  T.  Rep.  N.  S.  1,  8  Moore  P.  C.  N.  S. 
398,  20  Wklv.  Rep.  592.  17  Eng.  Renrint  361 ; 
Harmer  v.  Bell,  7  Moore  P.  C.  267,  13  Eng. 
Reprint  884. 

Even  the  United  States,  when  it  purchases 
at  private  sale,  takes  subject  to  existing 
liens.    Revenue  Cutter  No.  1,  20  Fed.  Cas. 
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lien  claimant  may,  however,  bj  liis  course  of  dealing  be  estopped  from  enforcing 
his  lien  against  a  purchaser  at  private  sale.^ 

F.  By  Release  of  Vessel  on  Bond.  A  bond  given  to  release  a  vessel  from 
attachment  is  in  contemplation  of  law  a  substitute  for  the  vessel  itself,  and  hence 
all  who  have  intervened  in  that  case  up  to  the  giving  of  the  bond  must  look  to 
the  bond ;  and  the  vessel  is  discharged  from  their  liens.^  But  it  does  not  dis- 
charge those  v^ho  did  not  intervene.  The  vessel  returns  to  the  owner  cum  onere^ 
and  claimants  who  had  liens  at  the  time  of  giving  the  bond  and  did  not  intervene 
can  proceed  against  the  vessel,  leaving  those  who  did  intervene  to  their  bond.'' 
Nor  does  it  affect  liens  subsequently  arising.    The  vessel  when  released  on  bond 


No.  11,713,  Brown  Adm.  76.  The  report  is 
not  clear  whether  the  property  was  actually 
in  the  possession  of  the  government  at  the 
time  of  the  seizure.  If  so,  it  is  hard  to  see 
how  the  lien  could  be  enforced  even  though 
it  existed,  if  the  proceeding  involved  dis- 
possession of  the  government. 

2.  As  where  he  represented  that  he  had  no 
claim.  Wood  v.  The  Lumberman,  30  Fed. 
Cas.  No.  17,949,  3  Hughes  542. 

Effect  of  lapse  of  time  or  other  circum- 
stances of  estoppel  as  against  hona  fide  pur- 
chasers has  been  discussed  supra,  VIII,  A,  3. 

3.  Alabama. —  Richardson  v.  Cleveland,  5 
Port.  251.  But  if  the  bond  does  not  conform 
to  the  state  statute,  the  lien  is  not  discharged. 
Bierne  v.  The  Triumph,  2  Ala.  738.  A  bond 
not  conforming  to  the  statute,  if  given  volun- 
tarily and  not  extorted  by  the  officer  colore 
officii,  is  enforceable  as  a  common-law  bond. 
Bouse  17.  Jayne,  14  Ala.  727;  Whitsett  v. 
Womack,  8  Ala.  466.  When  no  claim  is  inter- 
posed, a  condemnation  is  a  matter  of  course. 
Witherspoon  v.  Wallis,  2  Ala.  667. 

Illinois. —  Bonding  a  vessel  does  not  relieve 
plaintiff  from  the  burden  of  proof.  Langdon 
V.  Wilcox,  107  111.  606.  If  suit  is  voluntarily 
dismissed  the  lien  is  not  aischarged  by  the 
bond,  and  may  be  renewed  against  the  vessel. 
The  E.  P.  Dorr  v.  Waldron,  62  111.  221,  14 
Am.  Rep.  86. 

Indiana. —  Lawrenceburgh  Ferryboat  v. 
Smith,  7  Ind.  520.  Under  Rev.  St.  (1843) 
c.  42,  art.  2,  giving  a  bond  is  not  a  general  ap« 
pearance;  and  it  operates  to  set  aside  a  de- 
fault judgment.  Carson  v.  The  Talm.a,  3  Ind. 
194.  Judgment  cannot  be  given  against  the 
stipulators  in  the  original  suit  without  fur- 
ther proceedings.  Bray  ton  v.  Freese,  Smith 
35. 

Iowa. —  Under  Code  (1851),  §  2125,  judg- 
ment could  be  given  and  execution  issued  in 
the  original  suit  against  the  sureties  on  the 
bond.  Ogden  v.  Ogden,  13  iowa  176;  White 
V.  Tisdale,  12  Iowa  75. 

Louisiana. —  Blanchin  v.  The  Fashion,  10 
La.  Ann.  49.  As  to  the  liability  of  sureties 
on  a  bond  in  this  state  see  Noble  v.  Warner, 
21  La.  Ann.  284 ;  Norton  v.  Cammack,  10  La. 
Ann.  10;  Kirkland  v.  Boyle,  7  La.  Ann. 
369. 

Missouri. —  Carson  v.  The  Elephant,  24  Mo. 
27;  Auvray  v.  The  Pawnee,  19  Mo.  537;  St. 
Louis  Perpetual  Ins.  Co.  v.  Ford,  11  Mo.  295. 
An  amendment  not  changing  the  cause  of  aC' 
tion  does  not  affect  the  liability  of  the  sure- 
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ties;  nor  are  they  entitled  to  notice  of  such 
amendment  proceedings,  as  they  are  construc- 
tively in  court.  Merrick  v.  Greely,  10  Mo. 
106. 

Islew  Jersey. —  A  declaration  on  a  bond  in 
this  state  must  practically  show  a  cause  of 
action  on  the  original  claim.  Lovegrave  v. 
Kuser,  TO  N.  J.  L.  22,  28  Atl.  313.  But  when 
voluntarily  given,  prior  irregularities  do  not 
vitiate  it.  Howell  v.  Gaddis,  31  N.  J.  L. 
313. 

ISleio  York. —  The  master  can  bind  the  own- 
ers by  such  a  bond.  Stedman  v.  Patchin,  34 
Barb.  218.  Giving  the  bond  is  a  waiver  of 
prior  irregularities,  and  prima  facie  evidence 
that  the  previous  proceedings  are  regular. 
Happy  V.  Mosher,  48  N.  Y.  313;  Onderdonk 
V.  Voorhis,  36  N.  Y.  358 ;  Delany  v.  Brett,  4 
Rob.  712.  If  voluntarily  given  it  is  valid, 
although  not  strictly  conforming  to  the  stat- 
ute. Franklin  v.  Pendleton,  3  Sandf.  572 
[affirmed  in  7  N.  Y.  508].  A  suit  upon  it 
must  show  a  cause  of  action  under  the  stat- 
ute and  plaintiff  still  has  the  burden  of  proof. 
Atkins  V.  Stanton,  6  Bosw.  648;  Clark  v. 
Thorp,  2  Bosw.  680;  Wakeman  v.  Newton,  21 
Wend.  260.  As  to  the  surety's  liability  even 
when  the  original  claim  is  not  enforceable  on 
account  of  the  vessel's  being  in  possession  of 
the  government  see  Coryell  v.  Ferine,  6  Rob. 
23. 

Pennsylvania. —  Cain  v.  Shakespeare,  12 
Phila.  196. 

United  States. —  Poole  v.  Tyler,  94  U.  S. 
518,  24  L.  ed.  167  ^affirming  8  Fed.  Cas. 
No.  4,283,  11  Blatchf.  451];  Hawgood,  etc.. 
Transit  Co.  v.  Dingman,  94  Fed.  1011,  36 
C.  C.  A.  627 ;  The  William  F.  McRae,  23  Fed. 
557;  The  Antelope,  1  Fed.  Cas.  No.  481,  1 
Ben.  521;  The  Langdon  Cheves,  14  Fed.  Cas. 
No.  8,063,  2  Mason  58;  The  Old  Concord,  18 
Fed.  Cas.  No.  10,482,  2  Abb.  20,  Brown  Adm. 
270;  The  Tliales,  23  Fed.  Cas.  No.  13,855,  3 
Ben.  327  [affirmed  in  23  Fed.  Cas.  No.  13,856, 
10  Blatchf.  203]. 

England. —  The  Wild  Ranger,  Brown  &  L. 
84;  The  Kalamazoo,  15  Jur.  885,  9  Eng.  L. 
&  Eq.  557. 

See  34  Cent.  Dig.  tit.  "  Maritime  Liens," 
§  91. 

4.  The  Oregon,  158  U.  S.  186,  15  S.  Ct. 
804,  39  L.  ed.  943  [reversing  45  Fed.  62] ; 
The  Haytien  Republic,  154  U.  S.  118,  14  S.  Ct. 
992,  38  L.  ed.  930  [reversing  57  Fed.  508]; 
The  T.  W.  Snook,  51  Fed.  244;  The  Union,  24 
Fed.  Cas.  No.  14,346,  4  Blatchf.  90. 
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<5an  contract  new  debts  and  be  held  therefor.^  But  by  express  statute  in  tlie 
United  States  a  vessel  owner,  when  his  vessel  is  arrested,  may  give  bond  in  double 
the  amount  of  the  claims  asserted  against  her  and  have  her  discharged  from 
causes  of  action  then  asserted.  He  may  also  protect  her  from  causes  of  action 
thereafter  asserted  so  long  as  he  keeps  the  penalty  of  his  bond  double  the  amount 
of  the  libels.'^  And,  by  the  provisions  of  the  Limited  Liability  Act  and  the 
rules  of  court  prescribing  the  method  of  securing  its  benefits,  a  vessel  owner  may 
surrender  his  vessel,  have  her  appraised,  give  bond  for  her  appraised  value  and 
thereafter  hold  her  free  from  all  claims  against  which  that  act  is  a  protection,  and 
relegate  such  claimant  to  such  bond.'' 

G.  Effect  of  Bankruptcy  or  Other  Chang-e  of  Owner's  Status.  As  an 
admiralty  lien  is  a  claim  against  the  thing  itself,  regardless  of  questions  of  owner- 
ship, it  ought  to  be  clear  on  principle  that  a  discharge  of  the  owner  under  the 
operation  of  bankrupt^  or  insolvent^  laws  would  only  release  his  personal  liability 
and  would  not  affect  the  lien.    And  such  is  the  result  of  the  authorities.^^ 

H.  Revival  of  Lien.  A  lien  barred  by  staleness  is  not  revived  by  a  new 
remedy  given  by  law  so  as  to  affect  other  rights  vested  in  the  meanwhile.^^ 

IX.  ASSIGNABILITY  OF  LlEN. 

A.  By  Express  Assig'nment.  The  better  authorit3Ms  that  an  ordinary  mari- 
time lien  is  assignable,  and  may  be  enforced  either  in  the  name  of  the  lien  claim- 
ant or  his  assignee.^^  But  there  is  quite  a  line  of  cases  holding  that  such  a  lien  is 
personal  and  cannot  be  assigned. 


5.  /ndm^a.— Scott  r.  McDonald,  27  Ind. 
33;  The  Lawrenceburgh  Ferryboat  v.  Smith, 
7  Ind.  520;  The  Odd  Fellow  v.  Stewart,  2 
Ind,  240;  Jones  v.  Gresliam,  6  Blackf.  291, 
holding  that  when  the  boat  is  bonded,  the 
suit  becomes  a  personal  one  on  the  bond,  but 
if  not  bonded  it  remains  a  suit  against  the 
boat. 

Louisiana. —  Gordon  v.  Diggs,  9  La.  Ann. 
422. 

Missouri. —  St.  Louis  Perpetual  Ins.  Co.  v. 
Ford,  11  Mo.  295. 

New  York. —  Denning  v.  Smith,  2  Wend. 
303. 

Pennsylvania. —  Shakespear  v.  Fisher,  1 1 
Phila.  248. 

Tennessee. —  Ferguson  v.  Vance,  3  Lea  90. 

United  ^^tates.—  The  Union,  24  Fed.  Gas. 
Xo.  14,346,  4  Blatchf.  90. 

The  difference  between  a  pure  proceeding 
in  rem  and  an  attachment  in  a  common-law 
court  as  incident  to  a  claim  against  defend- 
ant has  been  pointed  out  in  a  previous  con- 
nection supra,  VII,  B,  3,  b,  (ii),  (b).  State 
statutes  which  are  merely  such  attachment 
proceedings  are  valid,  as  there  shown.  It  is 
true  that  when  there  is  no  appearance,  the 
judgment  goes  simply  against  the  attached 
property,  but  where  there  is  an  appearance 
the  suit  becomes  a  personal  onie  against  de- 
fendant with  the  bond  simply  remaining  as 
security.  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  ed.  565;  Cooper  r.  Reynolds,  10  Wall. 
(U.  S.)  308,  19  L.  ed.  931. 

6.  This  is  by  virtue  of  U.  S.  Rev.  St.  (1878) 
I  941  [U.  S.  Comp.  St.  (1901)  p.  692]. 
Prior  to  March  3,  1899,  this  act  only  allowed 
bonds  for  causes  of  action  previously  brought. 
The  act  of  March  3,  1899,  c.  441,  30  U.  S. 
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St.  at  L.  1354,  added  the  provision  as  to  sub- 
sequent claims. 

Y.  The  original  Limited  Liability  Act  of 
March  3,  1851,  constitutes  U.  S.  Rev.  St. 
(1878)  §§  4282-4289  [U.  S.  Comp.  St.  (1901) 
p.  2943].  It  was  extended  by  the  act  of 
June  26,  1884,  23  U.  S.  St.  at  L.  57  [U.  S. 
Comp.  St.  (1901)  p.  2945].  Admiralty  Rules 
54-58  of  the  United  States  supreme  court 
prescribe  the  procedure.  The  subject  is  be- 
yond the  purview  of  this  treatise. 

8.  See  Bankruptcy. 

9.  See  Insolvency. 

10.  The  Home,  12  Fed.  Cas.  No.  6,657,  18 
Nat.  Bankr.  Reg.  557;  The  Young  Mechanic, 
30  Fed.  Cas.  No.  18,180,  2  Curt.  404;  Shoe- 
maker V.  Norris,  3  Yeates  (Pa.)  392. 

11.  The  Circassian,  5  Fed.  Cas.  No.  2,726, 
11  Blatchf.  472;  The  J.  R.  Thompson  v. 
Lewis,  31  Ala.  497. 

12.  The  New  Idea,  60  Fed.  294;  The 
M.  Vandercook,  24  Fed.  472;  The  American 
Eagle,  19  Fed.  879;  Cohan  v.  The  Rolling 
Wave,  6  Fed.  Cas.  No.  2,959a ;  The  Emma  L. 
Coyne,  8  Fed.  Cas.  No.  _  4,466;  The  General 
Jackson,  10  Fed.  Cas.  INo.  5,314,  1  Sprague 
554;  Hull  of  a  New  Ship,  12  Fed.  Cas.  No. 
6,859,  2  Ware  203;  The  Norfolk,  18  Fed. 
Cas.  No.  10,297,  2  Hughes  123;  The  Sarah  J. 
Weed,  21  Fed.  Cas.  No.  12,350,  2  Lowell  555 ; 
Srodes  V.  The  Collier,  22  Fed.  Cas.  No. 
13,272a;  Aiken  v.  The  Fanny  Barker,  40 
Mo.  257;  The  Charlotte  v.  Kingsland,  9  Mo. 
67;  The  Victorian  No.  2,  26  Greg.  194,  41 
Pac.  1103,  46  Am.  St.  Rep.  616;  The  Wasp, 
L.  R.  1  A.  &  E.  367,  16  L.  T.  Rep.  N.  S.  854. 
See  34  Cent.  Dig.  tit.  "Maritime  Liens," 
§  57. 

13.  The  Rapid  Transit,  11  Fed.  322;  The 

[IX,  A] 


802    [26  Cye.] 


MARITIME  LIENS 


B.  As  Incident  to  Assig-nment  of  Note  or  Draft.  An  admiralty  lien  is 
not  only  expressly  assignable,  but  if  a  note  or  draft  is  given  for  it,  and  that  note 
or  draft  is  transferred,  the  lien  passes  with  it  as  an  incident. 

X.  PRIORITIES. 

A.  As  Between  Maritime  and  Non-Maritime  Liens — l.  In  General.  As 

a  maritime  lien  is  a  claim  against  the  res  as  a  res^  regardless  of  separate  interest.-* 
therein,  a  maritime  lien  takes  precedence  of  non-maritime  interests  or  claims.^'^ 

2.  As  Between  Liens  Under  General  Maritime  Law  and  Non-Maritime  Liens  or 
Claims — a.  As  Against  Mortgage  —  (i)  In^  America.  It  is  settled  by  number- 
less decisions  that  a  maritime  lien,  irrespective  of  questions  of  waiver  or  staleness, 
takes  precedence  of  a  mortgage  whether  prior  or  subsequent  thereto.  If  the 
mortgage  was  prior,  the  ordinary  maritime  lien  arising  on  contract,  being  based 
on  the  necessities  or  maritime  use  of  the  vessel,  is  for  the  benefit  of  the  mortgage 
as  preserving  or  bettering  the  res.  If  the  mortgage  is  subsequent,  it  vests  subject 
to  the  lien,  there  being  no  requirement  of  recording  as  to  general  maritime  liens.'' 
This  doctrine  is  not  affected  by  the  section  in  the  federal  statutes  providing  that 
no  bill  of  sale,  mortgage,  hypothecation,  or  conveyance  of  any  vessel  or  part  of  any 
vessel  of  the  IJnited  States  shall  be  valid  against  any  person  other  than  the  grantor 
or  mortgagor,  his  heirs  and  devisees,  and  persons  having  actual  notice  thereof, 
unless  recorded  in  the  office  of  the  collector  of  the  customs  where  such  vessel  \a 


Champion.  5  Fed.  Cas.  No.  2,583,  Brown 
Adra.  520;  The  A.  D.  Pcatchin,  18  Fed.  Cas. 
No.  10,794;  The  R.  W.  Skillinger,  21  Fed. 
Cas.  No.  12,181,  1  Flipp.  436;  Pearsons  f. 
Tincker,  36  Me.  384;  Ward  v.  The  Dolphin, 
1  Finn.  (Wis.)  563. 

In  addition  to  the  above  cases,  cited  pro 
and  con  and  which  are  directly  in  point,  there 
are  a  number  of  dicta  or  intimations  in  other 
cases,  assuming  the  assignability  or  non-as- 
signability  of  such  liens  on  the  mere  author- 
ity of  those  cases  or  without  discussion. 
These  are  reviewed  by  Judge  Brow^n  in  The 
Emma  L.  Coyne,  8  Fed.  Cas.  No.  4,466,  and 
by  Judge  Lowell  in  The  Sarah  J.  Weed,  21 
Fed.  Cas.  No.  12,350,  2  Lowell  555,  which  are 
the  leading  cases  in  favor  of  assignability. 
The  leading  cases  against  assignability  are 
The  R.  W.  Skillinger,  2  Fed.  Cas.  No.  12,181, 
1  Flipp.  436,  and  The  Champion,  5  Fed.  Cas. 
No.  2,583,  Brown  Adm.  520. 

The  shipwright's  common-law  lien  is  as- 
signable. Park  v.  The  Hull  of  The  Edgar 
Baxter,  37  Fed.  219. 

14.  The  Chelmsford,  34  Fed.  399;  The 
Pride  of  America,  19  Fed.  607. 

But  the  holder  of  a  note  or  draft,  although 
an  innocent  holder,  acquires  only  such  a  lien 
as  the  original  lien  claimant  had.  If  items 
are  included  which  are  not  maritime  he  ac- 
quires no  lien  for  such  items,  although  the 
draft  purports  to  cover  only  maritime  claims. 
Fechtenburg  v.  The  Woodland,  104  U.  S.  180, 
26  L.  ed.  705  [affirming  30  Fed.  Cas.  No. 
17,976,  7  Ben.  110,  30  Fed.  Cas.  No.  17,977, 
14  Blatchf.  499]  ;  The  Joseph  Cunard,  13 
Fed.  Cas.  No.  7,535,  Olcott  120. 

Decisions  on  the  assignability  of  liens  in- 
clude some  cases  holding  seamen's  wages  to 
be  assignable.— This  is  modified  by  section  61 
of  the  act  of  June  7,  1872  (U.  S  Rev.  St. 
(1878)    §   4536   [U.  S.  Comp.  St.  (1901) 
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p.  3082].  This  section  renders  void  the  as- 
signment of  seamen's  wages  on  the  voyages 
to  which  it  applies. 

15.  The  Guiding  Star,  18  Fed.  263  [af- 
firming 9  Fed.  521]. 

Hence  even  a  common-law  court  which  by 
seizing  a  vessel  has  prevented  the  service  of 
marine  process  will  prefer  the  maritime  lien-i 
out  of  the  insurance,  the  vessel  having  been 
lost  while  in  its  custody.  Cronenwett  r. 
Boston,  etc.,  Transp.  Co.,  95  Fed.  52,  an  in- 
teresting case. 

16.  The  Emilv  Souder  v.  Pritchard,  17 
Wall.  (U.  S.)  666,  21  L.  ed.  683  (mortgage 
prior  in  date)  ;  The  Conveyor,  147  Fed.  586 
(mortgage  apparently  prior  m  date)  ;  The 
Mary  K.  Campbell,  40  Fed.  906;  The  Scotia, 
35  Fed.  907;  The  Isaac  May,  21  Fed.  687: 
The  Josephine  Spangler,  9  Fed.  773  [affirmed 
in  11  Fed.  440] ;  The  Alice  Getty,  1  Fed.  Cas. 
No.  193,  2  Flipp.  18  (mortgages  prior  in  date 
in  this  and  preceding  five  cases)  ;  The  Fa- 
vorite, 8  Fed.  Cas.  No.  4.699,  3  Sawy.  405 
(mortgage  subsequent  in  date)  ;  The  Granite 
State,  10  Fed.  Cas.  No.  5,687,  1  Sprague  277 
(mortgage  prior  in  date)  ;  Marsh  v.  The 
Minnie,  16  Fed.  Cas.  No.  9,117;  The  St. 
Joseph,  21  Fed.  Cas.  No.  12,229,  Brown  Adm. 
202  (reasoning  covers  both  prior  and  subse- 
quent mortgages)  ;  Schucliardt  v.  The  Ange- 
lique,  21  Fed.  Cas.  No.  12,483c?  [overruling 
Schuchardt  v.  The  Angelique,  21  Fed.  Cas. 
No.  12,483c]  (mortgage  prior  in  date)  ;  Zol- 
linger V.  The  Emma,  30  Fed.  Cas.  No.  18,218 
(mortgage  prior  in  date).  In  the  E.  M.  Mc- 
Chesney,  8  Fed.  Cas.  No.  4,463,  8  Ben.  150. 
and  Wilson  v.  The  Jewess,  30  Fed.  Cas.  No. 
17,812,  the  priority  of  the  maritime  liens  was 
upheld  on  the  ground  that  the  mortgagee, 
either  by  passive  or  active  conduct,  had  held 
the  boat  out  as  worthy  of  credit.  See  also 
Crosby  v.  The   Oriental,   6   Fed.   Cas.  No. 


3fA  RITIME  LIENS 


[26  Cyc]  803 


registered  or  enrolled,  and  excepting  bottomry  from  its  provisions.^^  This  act  is 
a  mere  registry  act,  intended  to  regulate  the  relative  rights  of  those  interested  in 
questions  of  title  connected  with  the  vessel,  and  does  not  apply  to  maritime  liens.^^ 
(ii)  In  England.  In  England  it  is  held  that,  independent  of  statute,  a 
materialman  has  no  implied  lien,  but  can  protect  himself  only  by  an  express  con- 
tract of  bottomry,  and  that  the  recent  English  jurisdictional  statutes  do  not  give 
the  materialman  a  lieu  but  only  a  right  of  arrest  which  is  subject  to  liens  existing 
at  the  time  of  such  arrest. Hence  in  England  a  mortgage  ranks  claims  of 
materialmen.^*^  But  the  sole  reason  for  this  ruling  is  that  materialmen  have  no 
implied  lien  at  all.  In  England  as  in  America  claims  which  constitute  maritime 
liens  are  prior  to  mortgages  or  other  non-maritime  liens.^^ 

b.  As  Against  Execution  Lien.  An  execution  from  a  common-law  court 
cannot  displace  a  maritime  lien.^^ 

c.  As  Against  Receiver's  Title.  A  maritime  lien  may  be  incurred  while  a 
vessel  is  being  operated  by  a  receiver  of  a  court,  and  will  bo  good  against  the 
claims  asserted  in  such  court,  even  receiver's  certilicates.^^ 

d.  As  Against  Homestead  Claim.  This  is  also  a  common-law  title  and  is 
subsequent  to  maritime  liens.^ 

e.  As  Against  Constpuetion  Claim.  A  construction  claim  not  being  maritime 
in  its  nature  is  postponed  to  a  maritime  lien.^^ 

f.  As  Against  Express  Non-Maritime  Hypothecation  by  the  Owner.  Such  a 
hypothecation  is  subsequent  to  a  maritime  lien.'^^ 

3.  As  Between  Statutory  and  Non-Maritime  Liens  —  a.  Independent  of  Express 
Statutory  Regi^lation.  It  is  now  settled,  despite  an  early  conflict  of  decisions, 
that  maritime  liens  arising  by  virtue  of  local  statutes  rank  a  mortgage  ;  for  they 


3,424a;  Scott  v.  Delahunt,  5  Lans.  (N.  Y.) 
372  [affirmed  in  65  N.  Y.  128].  See  34  Cent. 
Dig.  tit.  "  Maritime  Liens,"  §  62. 

But  this  doctrine  does  not  apply  as  be- 
tween advances  not  creating  a  maritime  lien 
and  mortgages.  The  Seguranca,  70  Fed.  258 
[folloicing  London  Assur.  Co.  r.  Proceeds  of 
The  Alliance,  65  Fed.  245].  Nor  to  mate- 
rialmen's claims  not  creating  a  maritime 
lien,  as  where  a  state  gives  a  lien  but  the 
supreme  court  rule  as  then  worded  did  not 
permit  its  enforcement.  The  Edith,  8  Fed. 
Gas.  No.  4,282,  5  Ben.  432  [affirmed  in  8  Fed. 
Gas.  No.  4,283,  11  Blatchf.  451  {affirmed  in 
94  U.  S.  518,  24  L.  ed.  167)]. 

17.  Act  of  July  29,  1850.  9  U.  S.  St. 
at  L.  440.  U.  S.  Rev.  St.  (  1878)  §  4192 
[U.  S.  Comp.  St.  (1901)  p.  2837]. 
#  18.  The  J.  E.  Rumbell,  148  U.  S.  1,  13 
S.  Ct.  498,  37  L.  ed.  345 ;  The  Charlotte  Van- 
derbilt,  19  Fed.  219;  The  De  Smet,  10  Fed. 
483;  The  Favorite,  8  Fed.  Cas.  No.  4,699, 
3  Sawy.  405;  Marsh  v.  The  Minnie,  16  Fed. 
Cas.  No.  9,117;  Reeder  v.  The  George's  Creek, 
20  Fed.  Cas.  No.  11,654,  3  Hughes  584;  Rey- 
ley  V.  The  Carrie  Brooks,  20  Fed.  Cas.  No. 
11,718. 

The  constructive  notice  given  by  recording 

the  mortgage  does  not  affect  maritime  claim- 
ants, their  rights  being  independent  of  such 
loiowledge.  Wilson  v.  The  Jewess,  30  Fed. 
Cas.  No.  17,812. 

19.  See  supra,  III,  B,  2,  f,  (iii). 

20.  Johnson  v.  Black,  L.  R.  4  P.  C.  161,  1 
Aspin.  208,  41  L.  J.  Adm.  33,  26  L.  T.  Rep. 
N.  S.  1,  8  Moore  P.  C.  N.  S.  398,  20  Wkly. 
Rep.  592,  17  Eng.  Reprint  361;  The  Scio, 
L.  R.  1  A.  &  E.  353,  16  L.  T.  Rep.  N.  S. 


642;  The  Lyons,  6  Aspin.  199,  57  L.  T.  Rep. 
N.  S.  818. 

This  is  true  as  to  an  ordinary  attachment 
in  a  state  court  not  purporting  to  enforce  a 
lien.  The  mortgage  would  be  prior.  Perkins 
r.  Pike,  42  Me.  141,  66  Am.  Dec.  267. 

21.  Raikes  &  K.  Adm.  122,  126;  The  Hope, 
1  Aspin.  563,  28  L.  T.  Rep.  N.  S.  287;  The 
Orelia,  3  Hagg.  Adm.  75;  The  Aline,  1 
W.  Rob.  111. 

22.  Phillips  V.  The  Thomas  Scattergood, 
19  Fed.  Cas.  No.  11,106,  Gilp  1.  The  above 
was  an  execution  in  favor  of  the  United 
States.  Even  such  an  execution  does  not 
divest  liens  already  accrued.  Conard  r.  At- 
lantic Insurance,  1  Pet.  (U.  S.)  386,  7  L.  ed. 
189;  In  re  Hambright,  11  Fed.  Cas.  No. 
5,973;  U.  S.  V.  Charleston,  27  Fed.  Cas.  No. 
16,276,  Bee  196. 

23.  The  Willamette  Valley,  62  Fed.  293 
[affirmed  in  66  Fed.  565,  13  C.  C.  A.  635],  76 
Fed.  838.  The  receiver  in  the  above  was  a 
foreign  receiver  and  this  fact  greatly  influ- 
enced the  decision,  but  the  relative  priorities 
would  be  the  same  in  the  case  of  a  receiver 
of  the  same  state. 

24.  The  Guiding  Star,  9  Fed.  521  [affirmed 
in  18  Fed.  263] .  See  also  Johnson  v.  Ward, 
27  Ohio  St.  517,  holding  that  the  owner  of 
the  vessel  by  contracting  a  debt  which  made 
a  lien  under  the  state  vessel  law  prevented 
himself  from  claiming  a  homestead  out  of  the 
boat. 

25.  The  Guiding  Star,  9  Fed.  521  [affirmed 
in  18  Fed.  263]. 

26.  The  Native,  17  Fed.  Cas.  No.  10,054, 
14  Blatchf.  34.  This  was  an  express  pledge 
of  the  boat  by  the  owner  to  secure  funds  ad- 

[X.  A.  3.  al 


804    [26  Cyc] 


MARITIME  LIENS 


are  maritime  by  nature,  regardless  of  their  origiii.^^  The  same  principle  applies 
as  against  other  common-law  liens  or  claims.^^ 

b.  In  Case  of  Express  Statutory  Regulation.  Some  local  statutes  expressly 
provide  that  the  domestic  liens  arising  thereunder  shall  be  inferior  to  mortgage 
liens.  The  question  whether  the  admiralty  court  will  regard  tins  attempt  to 
regulate  the  priority  of  maritime  liens  on  domestic  vessels  is  an  interesting  one, 
and  cannot  be  considered  as  definitely  settled.  The  state  can  undoubtedly  regu- 
late the  priorities  of  non-maritime  liens  on  domestic  vessels,  in  proceedings  in  its 
own  jurisdiction.^^  And  it  has  already  been  seen  that  parties  claiming  a  lien 
under  a  local  statute  must  show  a  compliance  with  its  conditions.^^  Under  the 
influence  of  this  principle  some  cases  hold  that  the  party  claiming  under  a  local 
statute  is  bound  by  its  provisions  as  to  priorities,  and  must  take  subject  to  any 
liens,  common-law  or  otherwise,  that  the  statute  may  prefer  to  liis.^^  But  the 
better  opinion  is  that,  as  these  domestic  liens  are  enforced,  not  because  the  statute 
gives  them,  but  because  when  .once  given  they  are  maritime  regardless  of  their 
origin,  they  are  inherently  and  necessarily  superior  to  common-law  liens ;  and 
hence  that  a  state  statute  cannot  affect  their  innate  priority,  however  wide  its 
power  may  be  to  prescribe  conditions  as  to  registry  and  limitation.^^ 

B.  As  Among*  Maritime  Liens  —  l.  As  Between  Contract  and  Tort  Claims. 
The  general  principle  is  that  a  tort  claim  ranks  a  prior  contract  claim.  This  is 
because  in  the  first  place  a  maritime  claimant,  having  a  jus  in  re,  carries  the  risk 
of  the  vessel's  committing  torts,  just  as  he  carries  the  risk  of  perils  of  the  sea; 
and  because  in  the  second  place  a  tort  relation  is  an  involuntary  relation,  and  by 
the  Limited  Liability  Act  a  tort  claimant  is  limited  to  the  value  of  the  vessel  at 


vanced  to  release  it  from  a  common-law 
attachment. 

27.  The  Crescent,  88  Fed.  298;  The  H.  N. 
Emilie,  70  Fed.  511;  Crosbv  v.  The  Oriental, 
6  Fed.  Cas.  No.  3,424a;  The  Theodore  Perry, 
23  Fed.  Cas.  No.  13,879;  Jones  v.  Keen,  115 
Mass.  170;  Donnell  v.  The  Starlight,  103 
Mass.  227:  Scott  v.  Delahunt,  5  Lans.  (N.  Y.) 
372  lafftrmed  in  65  N.  Y.  128] ;  Coffin  v.  The 
Steamboat  Fred  Tron.  3  Ohio  Dec.  (Eeprint) 
243,  5  Wkly.  L.  Gaz.'  85 ;  Johnson  v.  Rogers, 

1  Ohio  Dec.  (Reprint)  405.  9  West.  L.  J. 
88. 

Mr.  Justice  Gray,  with  his  usual  learning 
and  thoroughness,  in  The  J.  E.  Rumbell,  148 
U.  S.  1,  13  S.  Ct.  498,  37  L.  ed.  345,  which 
settles  this  question,  discusses  the  earlier  de- 
cisions and  points  out  those  which  are  sound 
and  those  which  are  unsound  or  overruled. 
He  cites  the  following  with  approval:  The 
Madrid,  40  Fed.  677  [overruling  The  Jo- 
sephine Spangler,  9  Fed.  773,  11  Fed.  440; 
The  Emma,  30  Fed.  Cas.  No.  18,218;  Baldwin 
t:  The  Bradish  Johnson,  2  Fed.  Cas.  No.  798, 
3  Woods  582;  The  John  T.  Moore,  13  Fed. 
Cas.  No.  7,430,  3  Woods  61]  ;  Clyde  i\  Steam 
Transp.  Co.,  36  Fed.  501,  1  L.  R.  A.  794; 
The  Wvoming,  35  Fed.  548;  The  Venture,  26 
Fed.  285;  The  Guiding  Star,  9  Fed.  521  [af- 
firmed in  18  Fed.  2631 ;  The  Canada,  7  Fed. 
730.  7  Sawv.  184;  The  City  of  Tawas,  3  Fed. 
170;  The  Alice  Getty,  1  Fed.  Cas.  No.  193,  2 
Flipp.  18;  The  fiiawatha,  12  Fed.  Cas.  No. 
6,453,  5  Sawy.  160;  The  Illinois,  12  Fed. 
Cas.  No.  7,005,  2  Flipp.  383;  The  Island 
City,  13  Fed.  Cas.  No.  7,109,  1  Lowell  375; 
'Ihe  Kiersage,  14  Fed.  Cas.  No.  7,762,  2  Curt. 
421;  The  Raleigh,  20  Fed.  Cas.  No.  11,539, 

2  Hughes  44;  The  St.  Joseph,  21  Fed.  Cas. 
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No.  12,229,  Brown  Adm.  202;  Strodes  v.  The 
Collier,  22  Fed.  Cas.  No.  13,272a;  Whittaker 
V.  The  I.  A.  Travis,  29  Fed.  Cas.  No.  17,599; 
The  William  T.  Graves,  30  Fed.  Cas.  No. 
17,758,  8  Ben.  568  [30  Fed.  Cas.  No.  17,759, 
14  Blatchf.  189].  He  cites  and  disapproves 
the  following:  The  Grace  Greenwood,  10 
Fed.  Cas.  No.  5,652,  2  Biss.  131;  The  Kate 
Hinchman,  14  Fed.  Cas.  No.  7,620,  6  Biss. 
367  [affirmed  in  14  Fed.  Cas.  No.  7,621,  7 
Biss.  238]  ;  In  re  Scott,  21  Fed.  Cas.  No. 
12,517,  1  Abb.  336;  The  Skylark,  22  Fed. 
Cas.  No.  12,928,  2  Biss.  251;  The  Hilton  v. 
Miller,  62  111.  230;  The  Great  West  No.  2  v. 
Oberndorf,  57  111.  168. 

But  where  the  claim,  although  maritime, 
has  no  lien  attached,  it  is  not  prior  to  the 
mortgage.  Marsh  v.  The  Minnie,  16  Fed. 
Cas.  No.  9,117. 

28.  The  Hull  of  a  New  Ship,  12  Fed.  Cas. 
No.  6,859,  2  Ware  203 ;  The  Young  Mechanic, 
30  Fed.  Cas.  No.  18,181,  1  Ware  535  [affirmed 
in  30  Fed.  Cas.  No.  18,180,  2  Curt.  404]. 

29.  The  Guiding  Star,  9  Fed.  521  [affirmed 
in  18  Fed.  263]  ;  Underwriters'  Wrecking 
Company  v.  The  Katie,  24  Fed.  Cas.  No. 
14,342,  3  Woods  182 ;  The  Great  West  No.  2 
V.  Oberndorf,  57  111.  168  [disapproved  in  The 
J.  E.  Rumbell,  148  U.  S.  1,  13  S.  Ct.  498,  37 
L.  ed.  345,  in  so  far  as  it  holds  a  mortgage 
prior  to  a  maritime  claim]. 

30.  See  supra,  VII,  B,  6,  b,  (i). 

31.  The  D.  B.  Steelman,  48  Fed.  580;  The 
Marcelia  Ann,  34  Fed.  142;  Thomas  v.  The 
Kosciusko,  23  Fed.  Cas.  No.  13,901. 

32.  This  line  of  thought  is  elaborated  by 
Mr.  Justice  Gray  in  The  J.  E.  Rumbell,  148 
U.  S.  1,  13  S.  Ct.  498,  37  L.  ed.  345,  although 
he  disckims  any  intention  to  finally  pass 
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the  time  of  the  tort,  whereas  a  contract  claimant  ordinarily  has  a  personal  remedy 
against  the  owner.^^  Tiie  English  decisions  accord  with  this  view  and  in  fact  are 
the  basis  of  the  American  decisions  on  the  subject.^"^  This  principle  applies  not 
only  to  pure  tort  claims  bat  also  to  tort  claims  where  tliere  is  also  a  contract  rela- 
tion, as  for  example  damages  from  negligent  towing.^^  But  a  subsequent  con- 
tract claim  ranks  a  tort  claim ;  for,  under  the  Limited  Liability  Act,  the  tort 
claimant  can  only  hold  the  vessel  as  she  was  at  the  time  of  the  tort,  and  subse- 
quent increments  to  her  value  or  benefits  conferred  upon  her  are  in  the  interests 
of  prior  lien  claimants  of  any  cliaracter.^^ 

2.  As  Among  Contract  Claims  —  a.  As  Affected  by  Relative  Inherent  Merit 
—  (i)  In  General.  Certain  maritime  liens  have  a  preference  by  nature,  and  this 
causes  a  classihcation  of  them  which  adheres  to  them  in  the  absence  of  special 
circumstances.^'  The  order  of  preference  may  be  stated  as  follows  :  (1)  Seamen's 
wages  (2)  salvage  (3)  materialmen's  claims,  towage,  pilotage,  and  general 
average ;  '^^  and  (4)  bottomry.'^^    This  order  is  followed,  regardless  of  dates,  as 


upon  the  question.  And  it  is  forcibly  pre- 
sented by  Mr.  Justice  Matthews  in  his  opin- 
ion on  circuit  in  The  Guiding  Star,  18  Fed. 
263.  See  also  The  Alice  Getty,  1  Fed.  Cas. 
No.  193,  2  Flipp.  18;  and  infra,  X,  B,  2, 
c,  (I). 

33.  This  question  is  elaborately  discussed 
in  The  John  G.  Stevens,  170  U.  S.  113,  18 
S.  Ct.  544,  42  L.  ed.  969  [disapproving  The 
Amos  D.  Carver,  35  Fed.  665 ;  The  Grapeshot, 
22  Fed.  123;  The  America,  1  Fed.  Cas.  No. 
288],  which  was  a  question  between  a  claim 
for  negligent  towage  and  a  previous  contract 
claim.  The  decisions  of  the  inferior  New 
York  courts  had  been  to  the  contrary,  some 
placing  the  claims  on  the  same  footing,  others 
preferring  the  contract  claims.  The  follow- 
ing cases  also  hold  the  tort  claim  inferior,  all 
these  having  been  decided  before  the  John  G. 
Stevens  case:  The  John  G.  Stevens,  58  Fed. 
792;  The  Gratitude,  42  Fed.  299;  The  Au- 
gustine Kobbe,  39  Fed.  559;  The  Young 
America,  30  Fed.  789;  The  Samuel  J.  Chris- 
tian, 16  Fed.  796;  Provost  v.  The  Selkirk, 
20  Fed.  Cas.  No.  11,455.  See  34  Cent.  Dig. 
tit.  "Maritime  Liens,"  §  69. 

On  the  other  hand  the  following  hold  the 
tort  claim  superior:  The  Escanaba,  96  Fed. 
252 ;  The  Daisy  Day,  40  Fed.  538 ;  The  John 
G.  Stevens,  40  Fed.  331;  The  R.  S.  Carter, 
38  Fed.  515;  The  Director,  34  Fed.  57,  13 
Sawy.  172;  The  M.  Vandercook,  24  Fed.  472; 
The  Pride  of  the  Ocean,  3  Fed.  162;  Hatton 
v.  The  Melita,  11  Fed.  Cas.  No.  6,218,  3 
Hughes  494. 

Tort  claims  and  seamen's  wages. — Although 
The  John  G.  Stevens  case  (170  U.  S.  113,  18 
S.  Ct.  544,  42  L.  ed.  969)  disclaims  any  pur- 
pose of  passing  upon  the  relative  rank  of 
tort  claims  and  prior  seamen's  wages,  its 
reasoning  is  equally  applicable  to  this  case, 
and  the  better  authority  so  holds.  The  Nettie 
Woodward,  50  Fed.  224;  The  F.  H.  Stan- 
wood,  49  Fed.  577,  1  C.  C.  A.  379 ;  The  Maria 
&  Elizabeth,  12  Fed.  627;  The  Enterprise,  8 
Fed.  Cas.  No.  4,498,  1  Lowell  455;  Rusk  v. 
The  Freestone,  21  Fed.  Cas.  No.  12,143,  2 
Bond  234.  But  there  are  some  contrary  de- 
cisions in  the  New  \''ork  courts.  The  Amos 
D.  Carver,  35  Fed.  665 ;  The  Samuel  J.  Chris- 


tian, 16  Fed.  796;  The  Orient,  18  Fed.  Cas. 
No.  10,569,  10  Ben.  620. 

34.  The  Veritas,  [1901]  P.  304,  9  Aspin. 
237,  70  L.  J.  P.  D.  &  Adm.  75,  85  L.  T.  Rep. 
N.  S.  136,  50  Wkly.  Rep.  30;  The  Elin,  S 
P.  D.  129,  5  Aspin.  120,  52  L.  J.  Adm.  55,  49 
L.  T.  Rep.  N.  S.  87,  31  Wkly.  Rep.  736;  The 
Linda  Flor,  4  Jur.  N.  S.  172,  Swab.  309,  6 
Wkly.  Rep.  197;  Harmer  i\  Bell,  7  Moore 
P.  C.  267,  15  Eng.  Reprint  884;  The  Aline,  1 
W.  Rob.  111. 

35.  The  John  G.  Stevens,  170  U.  S.  113, 
18  S.  Ct.  544,  42  L.  ed.  969.  Here  also  the 
court  overrules  a  number  of  decisions  of  the 
New  Y^ork  inferior  courts  which  drew  a  dis- 
tinction between  pure  tort  claims  like  col- 
lision, and  claims  where  there  is  an  element 
of  contract,  like  negligent  towage.  The  cases 
so  overruled  are:  The  Glen  Iris,  78  Fed. 
511;  The  John  G.  Stevens,  58  Fed.  792;  The 
Gratitude,  42  Fed.  299 ;  The  Young  America, 
30  Fed.  789;  The  Grapeshot,  22  Fed.  123; 
The  Samuel  J.  Christian,  16  Fed.  796.  On 
the  other  hand  the  following  cases  are  cited 
with  approval:  The  Daisy  Day,  40  Fed. 
538;  The  M.  Vandercook,  24  Fed.  472;  The 
Liberty  No.  4,  7  Fed.  226;  The  Arturo,  6 
Fed.  308;  The  Brooklyn,  4  Fed.  Cas.  No. 
1,938,  2  Ben.  547 ;  The  Deer,  7  Fed.  Cas.  No. 
3,737,  4  Ben.  352. 

36.  The  Lillie  Laurie,  50  Fed.  219;  The 
Paragon,  18  Fed.  Cas.  No.  10,708,  1  Ware 
326;  Harmer  v.  Bell,  7  Moore  P.  C.  267,  13 
Eng.  Reprint  884;  The  Aline,  1  W.  Rob. 
111. 

Comparative  rank  of  salvage  and  tort 
claims  nearly  contemporaneous  see  The  Ver- 
itas, [1901]  P.  304,  9  Aspin.  237,  70  L.  J. 
P.  D.  &  Adm.  75,  85  L.  T.  Rep.  "N.  S.  136,  50 
Wkly.  Rep.  30. 

37.  Hughes  Adm.  332;  The  City  of  Tawas, 
3  Fed.  170. 

A  different  order  is  prescribed  in  Provost 
V.  The  Selkirk,  20  Fed.  Cas.  No.  11,455,  biit 
both  the  previous  and  subsequent  discussions 
show  its  incorrectness. 

38.  See  twfm,  X,  B,  2,  a,  (ii). 

39.  See  infra,  X,  B,  2,  a,  (m) . 

40.  See  infra,  X,  B,  2,  a,  (iv). 

41.  See  infra,  X,  B,  2,  a,  (v). 

[X,  B,  2,  a,  (i)] 
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among  claims  of  different  classes,  subject  to  exceptions  arising  from  special 
circumstances.^^ 

(ii)  Seamjen^s  Wages.  These  have  always  been  treated  with  special  favor  in 
the  admiralty  courts,  and  are  held  to  rank  previous  or  contemporaneous  contract 
claims.^'^  They  rank  subsequent  supply  claims  that  do  not  add  to  the  permanent 
value  of  the  vessel.^*  But  where  a  boat  had  been  wrecked,  repairs  necessary  to 
enable  her  to  reach  port  were  preferred  to  prior  wages  and  placed  on  an  equality 
with  wages  accruing  soon  thereafter.^^  But  a  claim  for  wages  cannot  be  set  up 
against  a  claim  for  which  the  mariner  is  personally  responsible.^^ 

(ill)  Salvage.  This  is  of  a  high  order  of  merit  and  ranks  all  claims  existing 
at  the  date  of  the  service ;  for  it  preserves  the  rest  for  their  benelit.^^ 

(iv)  Materialmen's  Claims,  Towage,  Pilotage,  and  General  Aver- 
age. These  rank  equally  in  the  absence  of  special  equities.  -  The  claims  of 
materialmen  in  this  connection  include  everything  covered  by  the  expression 
"necessaries"  as  heretofore  deiined.^  Accordingly  materials  and  supplies  and 
towage  practically  contemporaneous  rank  together.^^  Materialmen's  claims  also 
rank  claims  for  wharfage  and  demurrage.^^  Such  claims  also  rank  claims  for 
insurance  premiums,  as  the  latter  have  no  lien  at  ali.^^  As  among  each  other 
there  is  no  difference  in  dignity  between  supplies  and  repairs.^^  Subsequent 


42.  The  City  of  Tawas,  3  Fed.  170;  The 
Paragon,  18  Fed.  Cas.  No.  10,708,  1  Ware 
326. 

43.  Saylor  v.  Taylor,  77  Fed.  476,  23 
C.  C.  A.  343;  The  Lillie  Laurie,  50  Fed. 
219;  The  Dora,  34  Fed.  348;  The  G.  F. 
Brown.  24  Fed.  399;  The  Guiding  Star,  9 
Fed.  521  [affirmed  in  18  Fed.  263]  ;  The  Graf 
Klot  Trautvetter,  8  Fed.  833,  5  Hughes  237  ; 
In  re  Bank  of  Nova  Scotia,  4  Fed.  667;  The 
America,  1  Fed.  Cas.  No.  288;  The  Hilarity, 
12  Fed.  Cas.  No.  6,480,  Blatchf.  &  H.  90; 
The  Irma,  13  Fed.  Cas.  No.  7,064,  6  Ben.  1; 
The  Island  City,  13  Fed.  Cas.  No.  7,109,  1 
Lowell  375 ;  The  Mary  A.  Rich,  16  Fed.  Cas. 
No.  9,198,  9  Ben.  187.  See  34  Cent.  Dig.  tit. 
"  Maritime  Liens,"  §  63. 

44.  The  Virgo,  46  Fed.  294. 

45.  Collins  v.  The  Fort  Wayne,  6  Fed.  Cas. 
No.  3,012,  1  Bond  476. 

46.  For  instance  the  master  has  a  lien  for 
Avages  under  many  maritime  codes.  He  can- 
not set  up  such  lien  against  debts  contracted 
ty  himself.  The  Felice  B.,  40  Fed.  653 ;  The 
Olga,  32  Fed.  329;  The  Graf  Klot  Traut- 
vetter, 8  Fed.  833,  5  Hughes  237;  The 
Erinagh,  7  Fed.  231;  Hatton  v.  The  Melita, 
11  Fed.  Cas.  No.  6,218,  3  Hughes  494;  The 
Monadnock,  17  Fed.  Cas.  No.  9,704,  5  Ben. 
357;  The  Selah,  21  Fed.  Cas.  No.  12,636,  4 
Sawy.  40.  The  same  is  true  as  to  an  engineer 
who  is  part-owner.  Petrie  v.  The  Coal  Bluff 
No.  2,  3  Fed.  531. 

In  state  courts. —  This  preference  of  sea- 
men's wages  is  not  necessarily  applied  in  a 
proceeding  in  a  state  court  under  a  state 
statute  creating  no  preference.  McClure  v. 
The  James  Dellett,  38  Ala,  336. 

47.  The  Dredge  No.  1,  137  Fed.  110;  The 
Barney  Eaton,  2  Fed.  Cas.  No.  1,028,  1  Biss. 
242.  Under  such  circumstances  it  ranks  even 
prior  seamen's  wages.  The  Athenian,  3  Fed. 
248;  Collins  v.  The  Fort  Wayne,  6  Fed.  Cas. 
No.  3,012.  1  Bond  476. 

It  certainly  ranks  prior  claims  of  material- 
men (Collins  V.  The  Fort  Wayne,  6  Fed.  Cas. 

[X,  B.  2.  a,  (i)] 


No.  3,012,  1  Bond  476;  Emerson  v.  The  Pan- 
dora, 8  Fed.  Cas.  No.  4,442,  Newb.  Adm. 
438),  subsequent  claims  (The  Lillie  Laurie, 
50  Fed.  219),  and  concurrent  claims  for  gen- 
eral average  (The  Spaulding,  22  Fed.  Cas. 
No.  13,215,  Brown  Adm.  310). 

Under  peculiar  circumstances  it  may  be  of 
the  same  rank  as  concurrent  materialmen's 
claims.  The  Virgo,  46  Fed.  294;  The  En- 
right,  12  Fed.  157,  where  the  service  was  so 
simple  that  the  court  did  not  treat  it  as 
salvage.  But  it  is  usually  ranked  ahead  of 
materialmen.  The  M.  Vandercook,  24  Fed. 
472;  Provost  f.  The  Selkirk,  20  Fed.  Cas. 
No.  11,455. 

48.  See  supra,  VI,  B,  2,  d,  (i). 

49.  Savior  v.  Taylor,  77  Fed.  476,  23  C.  C. 
A.  343;  The  G.  F.  Brown,  24  Fed.  399;  The 
J.  W.  Tucker,  20  Fed.  129;  The  Athenian,  3 
Fed.  248.  The  City  of  Tawas,  3  Fed.  170; 
Porter  v.  The  Sea  Witch,  19  Fed.  Cas.  No. 
11,289,  3  Woods  75.  In  The  Mystic,  30  Fed. 
73,  Judge  Blodgett  preferred  a  towage  claim 
to  concurrent  home-supply  claims,  holding 
that  under  the  peculiar  situation  in  Chicago  a 
tov.'boat  practically  did  the  work  of  the  sea- 
men. But  if  there  is  any  material  difference 
in  age  between  a  supply  bill  and  a  tow  bill, 
the  last  in  date  is  preferred.  The  Dan 
Brown,  6  Fed.  Cas.  No.  3,556,  9  Ben.  309; 
Porter  v.  The  Sea  W'itch,  19  Fed.  Cas.  No. 
11.289,  3  Woods  75. 

50.  Provost  V.  The  Selkirk,  20  Fed.  Cas. 
No.  11,455.  In  The  America,  1  Fed.  Cas.  No. 
288  (an  interesting  discussion  of  relative 
priorities  by  Judge  Hall)  supply  claims  are 
preferred  to  liens  arising  out  of  contracts  of 
affreightment.  The  case  was  decided  in  1853, 
and  cannot  be  sustained  under  the  later  au- 
thorities as  against  affreightment  claims  par- 
taking also  of  the  nature  of  torts.  See,  supra, 
X,  B,  1. 

51.  The  Daisy  Day,  40  Fed.  538  [affirmed 
in  40  Fed.  603]  ;  Provost  v.  The  Selkirk,  20 
Fed.  Cas.  No.  11.455. 

52.  The  M.  Vandercook,  24  Fed.  472;  The 
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general  average  may  rank  claims  for  necessaries  ;  indeed,  it  seems  that  consider- 
tions  similar  to  those  governing  salvage  claims  apply  to  claims  of  this  kind, 
although  operating  in  a  less  degree. 

(y)  Bottomry.  A  bottomry  lien  is  not  favored  as  against  snbseqiient  liens, 
or  even  as  against  liens  arising  on  the  same  voyage.  The  reason  is  that  the  bot- 
tomry claimant  can  charge  a  higher  rate  of  interest  for  his  risk  and  ought  there- 
fore to  carry  it  as  against  perils  of  tlie  sea  or  claims  enabling  the  ship  to  avoid 
them.  Hence  a  materialman  who  has  contributed  to  the  preservation  of  the  res 
ranks  a  bottomry .^"^  So  a  lien  for  advances,^^  or  a  claim  for  general  average 
arising  during  tlie  same  voyage,  ranks  a  prior  bottomry .^^ 

b.  As  Affected  by  Dates  —  (i)  As  Abiong  Different  Voyages.  It  has 
long  been  a  favorite  doctrine  of  admiralty  law  tliat  liens  for  necessaries  furnished 
on  the  last  voyage  rank  similar  liens  for  prior  voyages.  This  is  because  they  are 
for  the  benefit  of  prior  liens,  as  more  proximatelj^  contributing  to  the  preserva- 
tion of  the  res.  In  case  of  long  voyages  this  is  still  the  law,  in  the  absence  of 
special  circumstances.^' 

(ii)  As  Modified  by  Relative  Stalexess.  Under  the  influence  of  the 
preceding  doctrine,  the  general  principle  is  that  claims  of  the  same  nature  sepa- 
rated by  an  appreciable  interval  are  paid  in  the  inverse  order  of  their  dates ;  the 
later  liens  really  benefiting  the  older,  and  the  older  by  delay  holding  the  vessel 
out  to  later  lienors  as  worthy  of  credit.^^  This  is  not  alfected  by  filing  a  libel  and 
holding  up  process,  or  serving  process  and  permitting  the  vessel  to  run,  for  the 
creditor  by  doing  this  holds  her  out  as  worthy  of  credit  to  those  who  subsequently 
deal  with  her.^^  But  the  shortness  and  frequency  of  modern  voyages  and  the 
necessity  of  a  reasonable  credit  in  modern  business  have  brought  about  a  modifi- 
cation of  this  rule,  as  applied  to  claims  of  comparatively  recent  date.  On  the 
Great  Lakes  and  canals  the  priorities  are  determined  by  the  seasons  of  naviga- 
tion, the  last  season  ranking.  This  is  about  equivalent  to  classifying  them  by 
the  year.^  In  New  York  harbor  work  claims  less  than  forty  days  old  rank 
older  ones.^^  But  ordinarily  similar  claims  varying  but  slightly  in  date  or 
overlapping  each  other  or  furnished  during  the  same  season  are  placed  on  the 
same  footing.^^ 

e.  As  Affected  by  Opigin  —  (i)  As  Between  Foreign  and  Domestic  Mari- 
time Liens.    There  is  quite  a  number  of  decisions  holding  that  liens  arising 


Arctic,  22  Fed.  12G;  The  Giapesliot,  22  Fed, 
123.  In  The  Favorite,  8  Fed.  Cas.  No.  4,699, 
3  8avvy.  405,  a  supply  claim  was  preferred 
to  a  materialman  because  the  latter  arose 
under  a  local  statute.  Later  cases  have  abol- 
ished this  distinction.    See  infra,  X,  B,  2,  c. 

53.  This  seems  to  be  the  reason  for  prefer- 
ring general  average  to  necessaries  in  Provost 
V.  The  Selkirk,  20  Fed.  Cas.  No.  11,455.  The 
commissioner  treated  the  jettison  giving  rise 
to  the  average  claim  as  practically  a  salvage 
service  for  the  benefit  of  prior  lienors, 

54.  The  Felice  B.,  40  Fed.  653;  The  Je- 
rusalem, 13  Fed.  Cas.  No.  7,294,  2  Gall.  345. 

55,  The  Aina,  40  Fed.  269;  The  Dora,  34 
Fed.  343. 

56,  The  Dora,  34  Fed.  343;  Cargo  ex 
Galem.  Brown  &  L,  167,  10  Jur.  N,  S.  477,  33 
L,  J,  Adm.  97,  9  L.  T,  Rep.  N.  S,  550,  2  Moore 
P.  C.  N,  S.  216,  3  New  Rep.  254,  12  Wkly. 
Rep.  495,  15  Eng.  Reprint  883.  In  Oolo- 
gaardt  v.  Tlie  Anna,  18  Fed.  Cas.  No,  10,545. 
the  bottomry  was  preferred  to  a  general  aver- 
age claim.  But  the  decision  was  rendered  at 
a  time  when  the  authorities  were  against  any 
lien  at  all  for  general  average,  and  turned  on 
that  consideration.    In  The  Thomas  Fletcher, 


24  Fed.  375,  the  bottomry  was  preferred,  in 
an  opinion  not  discussing  the  question  but  de- 
voted to  other  issues, 

57.  The  Augustine  Kobbe,  39  Fed.  559; 
The  Fanny,  8  Fed,  Cas,  No.  4,638,  2  Lowell 
508;  Hatton  r.  The  Melita,  11  Fed.  Cas.  No. 
6,218,  3  Hughes  494;  The  Omer,  18  Fed.  Cas. 
No.  10,510,  2  Hughes  96;  Porter  v.  The  Sea 
Witch,  19  Fed.  Cas.  No,  11,289,  3  Woods  75, 

58.  The  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.) 
409,  6  L.  ed.  122;  The  John  T.  Williams,  107 
Fed,  730;  The  J.  W.  Tucker,  20  Fed.  129; 
The  Rapid  Transit,  11  Fed.  322;  Goble  v.  The 
Delos  de  Wolf,  3  Fed.  236;  The  City  of 
Tawas,  3  Fed.  170 ;  The  America,  1  Fed.  Cas. 
No,  288. 

59.  The  F.  W.  Vosburgh,  93  Fed.  481 ;  The 
Young  America,  30  Fed.  789. 

60.  The  J.  W.  Tucker,  20  Fed.  129;  The 
Arcturus,  18  Fed.  743 ;  The  City  of  Tawas,  3 
Fed,  170.  See  also  supra,  VIII,  A,  3,  b,  (ii), 
(A),  (c),  text  and  notes  68,  74. 

61.  The  Glen  Iris,  78  Fed,  511;  The  Sam- 
uel Morris,  63  Fed.  736;  The  Gratitude,  42 
Fed.  299.  See  also  supra,  VITI,  A,  3,  b,  (il), 
(c),  text  and  note  75. 

62.  The  Thomas  Morgan,  123  Fed.  781 ; 
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under  tlie  general  maritime  law  are  prior  in  dignity  to  liens  arising  under  the 
state  law,  even  where  the  latter  become  maritime  and  are  enforceable  by  admi- 
ralty process.*^^  But  the  better  authority  and  the  preponderance  of  authority  are 
that,  as  both  are  maritime,  their  nature  is  the  same  regardless  of  their  origin,  and 
hence  that  they  are  equal  in  dignity.^^  The  state  cannot  alter  the  principles  of 
the  maritime  law  as  to  the  relative  rank  of  liens ;  but  liens  created  by  a  state 
statute  which  are  not  maritime  by  nature  nor  enforceable  by  admiralty  process 
are  inferior  to  foreign  or  domestic  maritime  liens.^^ 

(ii)  As  Among  State  Liens.  As  among  liens  arising  under  state  statutes 
there  is  no  difference  of  rank  when  enforced  in  an  admiralty  court  as  admiralty 
liens  but  when  the  claimant  resorts  to  the  state  court  to  enforce  his  lien  not 
as  a  maritime  lien  (in  which  case  the  state  court  cannot  enforce  it  as  such),  but  as 
a  lien  arising  under  the  local  statute,  he  is  governed  by  the  provisions  of  that 
statute  as  to  priorities  or  enforcement.*^^  Yet  while  a  state  may  regulate  the 
method  of  distribution  in  its  own  courts,  it  must  be  borne  in  mind  that  state 
courts  cannot  sell  a  vessel  clear  of  maritime  liens ;  and  hence  that  a  maritime 
claimant  who  does  not  intervene  in  the  state  court  is  not  affected  by  it.**^ 

d.  As  Affected  by  Suit  or  Decree  —  (i)  Institution  of  Suit,  '  It  was  for  a 
long  time  the  preponderance  of  authority  that  as  among  claims  otherwise  equal 
in  dignity  the  one  first  securing  a  judicial  seizure  of  the  vessel  was  entitled  to 
priority.  This  was  based  not  only  on  the  ground  of  preferring  the  diligent,  of 
whose  efforts  others  reaped  the  benefit,  but  on  the  idea  then  prevailing  that  the 
maritime  lien  was  not  so  much  an  interest  in  the  thing  as  a  mere  right  of  arrest  of 
the  thing.'^*^  But  the  result  of  the  later  investigation  holding  a  maritime  lien  to 
be  not  a  mere  remedy  but  an  interest  in  the  thing  itself  has  been  to  overturn  this 


The  Amos  D.  Carver,  35  Fed.  665 ;  The  Grape- 
shot,  22  Fed.  123;  The  J.  W.  Tucker,  20  Fed. 
129. 

63.  The  Augustine  Kobbe,  37  Fed.  696 
[affirmed  in  39  Fed.  559]  ;  The  City  of  Tawas, 
3  Fed.  170;  The  E.  A.  Barnard,  2  Fed.  712; 
Dudley  v.  The  Superior,  7  Fed.  Cas.  No.  4,115, 
Newb.  Adm.  176;  The  Favorite,  8  Fed.  Cas. 
No.  4,699,  3  Sawy.  405 ;  Francis  v.  The  Harri- 
son, 9  Fed.  Cas.  No.  5,038,  1  Sawy.  353;  The 
John  Richards,  13  Fed.  Cas.  No.  7,361,  1 
Biss.  106;  The  John  T.  Moore,  13  Fed.  Cas. 
No.  7,430,  3  Woods  61;  Reyley  v.  The  Carrie 
Brooks,  20  Fed.  Cas.  No.  11,718. 

64.  The  City  of  Camden,  147  Fed.  847; 
The  Madrid,  40  Fed.  677 ;  The  Daisy  Day,  40 
Fed.  538;  Clyde  v.  Steam  Transp.  Co.,  36 
Fed.  501,  1  L.  R.  A.  794;  The  Menominie,  36 
Fed.  197;  The  Amos  D.  Carver,  35  Fed.  665; 
The  Wyoming,  35  Fed.  548;  The  Arctic,  22 
Fed.  126;  The  J.  W.  Tucker,  20  Fed.  129; 
The  Rapid  Transit,  11  Fed.  322;  The  Guiding 
Star,  9  Fed.  521  [affirmed  in  18  Fed.  263J  ; 
Goble  V.  The  Delos  de  Wolf,  3  Fed.  236 ;  The 
General  Burnside,  3  Fed,  228;  Schuchardt  v. 
The  Angelique,  21  Fed.  Cas.  No.  12,483d 

The  leading  authority  in  the  above  is  the 
decision  of  Justice  Matthews  in  The  Guiding 
Star,  18  Fed.  263.  The  reasoning  of  the  su- 
preme court  in  The  J.  E.  Rumbell,  148  U.  S. 
1,  13  S.  Ct.  498,  37  L.  ed.  345,  and  its  appro- 
bation of  this  case  practically  settle  the  ques- 
tion. The  reasons  on  which  this  equality  be- 
tween foreign  and  domestic  liens  is  based  are 
well  and  pithily  presented  by  Judge  Benedict 
in  The  Dan  Brown,  6  Fed.  Cas.  No.  3,556,  9 
Ben.  309. 

[X,  B.  2,  e,  (l)] 


65.  The  Augustine  Kobbe,  37  Fed.  69C 
[affirmed  in  39  Fed.  559]  ;  The  Menominie^ 
36  Fed.  19.7;  The  Guiding  Star,  18  Fed.  263; 
Baldwin  v.  The  Bradish  Johnson,  2  Fed.  Cas. 
No.  798,  3  Woods  582 ;  Schuchardt  v.  The  An- 
gelique, 21  Fed.  Cas.  No.  12,483&.  See  supra. 
X,  A,  3,  b. 

66.  The  Unadilla,  73  Fed.  350;  The  Daisy 
Day,  40  Fed.  538  [affirmed  in  40  Fed.  603] ; 
The  Woodward,  32  Fed.  639. 

67.  Hoffman  v.  The  Nebraska,  61  Fed.  514. 

68.  Merrick  v.  Avery,  14  Ark.  370 ;  Barker 
V.  Steamboat  Flag,  1  Handy  (Ohio)  385,  12 
Ohio  Dec.  (Reprint)  196;  In  re  Moore,  1 
Oreg.  179;  Emerson  v.  The  Shawano  City,  10 
Wis.  433;  Hay  v.  The  Winnebago,  10  Wis. 
428. 

69.  See  supra,  VIII,  D,  2. 

70.  Baker  v.  The  Wm.  Gates,  48  Fed.  835 ; 
Goble  V.  The  Delos  de  Wolf,  3  Fed.  236 ;  The 
Adele,  1  Fed.  Cas.  No.  78,  1  Ben.  309;  French 
I'.  The  Superb,  9  Fed.  Cas.  No.  5,103a;  The 
Globe,  10  Fed.  Cas.  No.  5,483,  2  Blatchf.  427 ; 
The  Minnie  R.  Childs,  17  Fed.  Cas.  No.  9,640, 
10  Ben.  553;  The  Pathfinder,  18  Fed.  Cas.  No. 
10,797,  4  Wkly.  Notes  Cas.  528;  Schuchardt 
V.  The  Angelique,  21  Fed.  Cas.  No.  12,483a 
[a firmed  in  21  Fed.  Cas.  No.  12,483c  (also 
affirmed  in  19  How.  239,  15  L.  ed.  625,  but 
without  passing  on  this  point)];  The 
Triumph,  24  Fed.  Cas.  No.  14,182,  2  Blatchf. 
433  note;  Barber  v.  Minturn,  1  Day  (Conn.) 
136;  Ingraham  v.  Phillips,  1  Day  (Conn.) 
117;  People  v.  Judges  Mayor's  Ct.,  1  Wend. 
(N.  Y.)  39;  Jones  v.  The  Commerce,  14  Ohio 
408;  Coffin  v.  The  Steamboat  Fred  Tron,  3 
Ohio  Dec.  (Reprint)  243,  5  Wkly.  L.  Gaz.  85. 
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Jiiie  of  decisions.  It  is  now  practically  settled  that  a  mere  arrest  of  the  vessel 
gives  the  party  securing  it  no  rights  which  he  did  not  have  before.'*^ 

(ii)  Reduction  of  Claim  to  Decree — {a)  hi  AmeriGa.  The  practice  in 
tlie  different  districts  varies  greatly  as  to  the  effect  of  a  decree  establishing  a 
claimant's  rights,  although  the  reported  cases  on  the  subject  are  not  numerous. 
The  preponderance  of  American  decisions  as  reported  is  that  the  rank  of  a 
maritime  lien  is  not  affected  by  merely  obtaining  a  decree  proving  a  claim,  as 
ao^ainst  other  claimants  intervening  at  any  time  before  final  decree.  Such  a 
decree  still  leaves  open  all  questions  of  priority ."^^  But  if  the  decree  is  a  final 
adjudication  of  the  creditor's  rights,  leaving  open  only  the  steps  necessary  to 
realize  on  it,  the  better  opinion  is  that  the  creditor  should  be  preferred  to  any 
later  claimant,  subject  only  to  the  power  of  the  court  for  special  causes  shown  to 
reopen  the  decree.'^  The  necessity  of  this  as  a  guide  to  bidders  at  a  sale  of  a 
vessel  and  in  order  to  promote  the  realization  of  the  best  price  is  apparent."^"^ 

(b)  I?i  England.  In  England  a  maritime  claimant  who  reduces  his  claim  to 
decree  is  considered  to  have  the  highest  security  known  to  the  law,  and  to  have 
obtained  a  preference  thereby.''^ 

3.  As  Among  Tort  Claims  —  a.  As  Affected  by  Dates.  There  is  a  difference  of 
opinion  as  to  whether  the  older  or  later  tort  claim  would  rank,  irrespective  of  so 
long  an  interval  of  time  as  would  constitute  laches.  On  the  one  hand  it  is  con- 
tended that  the  prior  tort  claimant,  having  a  jus  in  re  and  being  in  one  sense  an 
owner  of  an  interest  in  the  vessel,  takes  the  risk  of  allowing  her  to  navigate  and 
incur  liabilities  for  torts,  just  as  he  takes  the  risk  of  the  perils  of  the  sea,  and 
hence  that  the  last  tort  claim  ranks.'^  On  the  other  hand  it  is  urged  that  the 
preference  of  the  last  maritime  lien  in  contract  cases  is  based  on  the  theory  of  a 
later  and  more  immediate  benefit  to  the  vessel,  that  this  cannot  apply  to  tort 
claims,  and  hence  that  the  first  tort  claimant  should  be  preferred.'^^  In  view  of 
the  nature  of  the  maritime  lien  as  a  jus  in  re  so  firmly  established  by  the  more 
recent  decisions,  the  view  that  the  last  tort  lien  is  to  be  preferred  seems  best 
sustained  by  principle.'^ 

b.  As  Affected  by  Suit  op  Decree.  The  discussion  of  the  effect  on  contract 
liens  of  suit  or  decree  applies  equally  to  tort  claims."^ 

XI.  LAW  Governing. 
A.  As  Among  Vessels  of  the  United  States.    It  has  been  seen  in  another 
connection  that  the  local  law  of  the  state  where  the  supplies  are  furnished  con- 


71.  Savior  r.  Taylor,  77  Fed.  476,  23  C.  C. 
A.  743;  The  Battler,  67  Fed.  251;  The  Julia, 
57  Fed.  233;  The  Lady  Boone,  21  Fed.  731; 
The  J.  W.  Tucker,  20  Fed.  129 ;  The  Arcturus, 
18  Fed.  743;  The  E.  A.  Barnard,  2  Fed.  712; 
Dudley  v.  The  Superior,  7  Fed,  Cas.  No.  4,115, 
Newb.  Adm.  176;  The  Desdemona,  Swab.  158. 

Nature  of  the  maritime  lien  as  a  jus  in  re 
has  already  been  discussed  supra,  II,  A.  See 
especially  the  interesting  discussion  of  its  na- 
ture in  The  Young  Mechanic,  30  Fed.  Cas. 
No.  18,180,  2  Curt.  404. 

But  in  the  state  court,  in  a  proceeding  to 
enforce  a  state  lien,  an  attachment  will  over- 
ride an  existing  lien  if  the  state  statute  prop- 
erly construed  gives  the  attachment  priority, 
or  makes  seizure  a  necessary  condition  to  the 
existence  of  a  lien.  Donald  v.  Hewitt,  33  Ala. 
;"34,  73  Am.  Dec.  431;  Dobbyns  v.  St.  Louis 
County  Sheriff,  5  Mo.  256. 

72.  The  Aina,  40  Fed.  269;  Tlie  Lady 
Boone,  21  Fed.  731 ;  The  City  of  Tawas,  3  Fed. 
170;  The  Fanny,  8  Fed.  Cas.  No.  4,638,  2 
Lowell  508. 


73.  The  America,  1  Fed.  Cas.  No.  288. 

74.  See  a  brief  discussion  of  this  in 
Hughes  Admiralty  351.  The  court  will  cer- 
tainly not  listen  to  an  application  to  inter- 
vene after  sale  and  distribution  of  the  pro- 
ceeds, so  far  as  to  affect  the  rights  of  mari- 
time claimants  already  adjudicated,  or  the 
title  of  the  purchaser.  The  James  G.  Swan, 
106  Fed.  94;  The  Dode,  100  Fed.  478;  The 
Kaloolah,  14  Fed.  Cas.  No.  7,602,  Brown  Adm. 
55;  Schuchardt  v.  The  Angelique,  21  Fed.  Cas. 
No.  12,483d 

75.  Abbott  Adm.  e.  4,  §  2;  Bernard  v. 
Hyne,  6  Moore  P.  C.  56,  4  Notes  of  Cas.  498, 
2  W.  &  Rob.  451,  13  Eng.  Reprint  604. 

76.  The  Frank  G.  Fowler,  8  Fed.  331. 

77.  The  Frank  G.  Fowler,  17  Fed.  653,  21 
Blatchf.  410. 

78.  This  seems  to  follow  from  the  nature 
of  a  maritime  lien  for  tort  as  laid  dov/n  in 
The  John  G.  Stevens,  170  U.  S.  113,  18  S.  Ct. . 
544,  42  L.  ed.  969.    See  also  Hughes  Adm. 
348. 

79.  See  supra,  X,  B,  2,  d. 
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trols  if  the  vessel  is  a  domestic  vessel  at  the  port  wliere  they  are  furnished ;  and 
tliat  the  general  maritime  law  as  adopted  into  our  jurisdiction  governs  if  the 
vessel  at  the  place  of  furnishing  is  a  vessel  of  another  state.^^  In  other  words 
the  law  of  the  place  where  the  supplies  are  furnished  governs ;  but  the  law  of 
the  place  in  case  of  domestic  vessels  is  the  local  statute  law,  and  the  law  of  the 
place  in  case  of  foreign  vessels  is  the  general  maritime  law.^^ 

B.  As  Between  Vessels  of  the  United  States  and  Foreig'n  Countries. 
Here  too  the  law  of  the  place  where  the  supplies  are  furnished  (that  is,  in  case  of 
foreign  vessels,  the  general  maritime  law  as  adopted  in  the  United  States) 
governs,  although  the  law  of  the  vessel's  flag  may  be  different.^^ 

XII.  ENFORCEMENT  OF  LIEN;  REMEDIES  OF  MARITIME  CLAIMANT.^^ 

A.  In  General.  The  discussion  of  the  remedies  of  a  maritime  claimant  as  to 
tlie  great  mass  of  maritime  liens,  as  for  collision,^*  salvage,^^  personal  injuries,^''" 
etc.,  belongs  to  those  separate  subjects,  and  is  beyond  the  purview  of  this  treatise. 

B.  As  to  Materialmen — l.  In  General.  It  is  an  axiom  of  marine  law  as 
administered  in  this  country  that  materialmen  have  a  three-fold  remedy : 
(1)  Against  the  vessel ;  (2)  against  the  owners ;  (3)  against  the  master.^^ 

2."libel  In  Rem^^  —  a.  Rights  Enforceable  by  —  (i)  Liens  on  Foreign  Ves- 
sels. A  libel  in  rem  in  the  admiralty  court  is  the  ancient  and  customary  method 
of  enforcing  the  lien  of  a  materialman  given  him  by  the  marine  law  under  the 
circumstances  heretofore  discussed.®^ 

(ii)  Liens  on  Domestic  Vessels.    Here  also  if  a  lien  is  given  by  local  law 


80.  See  supra,  VII,  B,  2,  b,  (iv)  ;  Vll,  B, 
3,  b,  (II),  (c).  See  also  The  Roanoke,  189 
U.  S.  185,  23  S.  Ct.  491,  47  L.  ed.  770;  The 
New  Brunswick,  125  Fed.  567  {affirmed  in  129 
Fed.  893,  64  C.  C.  A.  325]  ;  The  Active,  1  Fed. 
Cas.  No.  34,  Olcott  286 ;  Carroll  v.  The  Leath- 
ers, 5  Fed.  Cas.  No.  2,455,  Newb.  Adm.  432; 
The  Chusan,  5  Fed.  Cas.  No.  2,717,  2  Story 
455;  Harper  v.  New  Brig,  11  Fed.  Cas.  No. 
6,090,  Gilp.  536;  The  Hilarity,  12  Fed.  Cas. 
No.  6,480.  Blatchf.  &  H.  90;  Nail  v.  The 
Illinois,  17  Fed.  Cas.  No.  10,005,  6  McLean 
413;  Irvine  v.  The  Hamburg,  3  Minn.  192; 
Hursey  v.  Hassam,  45  Miss.  133.  See  34  Cent. 
Dig.  tit.  "  Maritime  Liens,"  §  2. 

The  Louisiana  decisions  apply  their  own 
law  to  vessels  in  their  jurisdiction,  even 
though  the  cause  of  action  arose  out  of  the 
state.  OAA^ens  v.  Davis,  15  La.  Ann.  22; 
Swascy  v.  The  Montgomery,  12  La.  Ann.  800 ; 
Bauduc's  Syndics  v.  Nicholson,  4  La.  81. 

81.  The  Infanta,  13  Fed.  Cas.  No.  7,030, 
Abb.  Adm.  263 ;  and  cases  cited  supra,  note 
80. 

The  state  law  applies  on  any  body  of  water 
included  within  the  general  boundary  lines  of 
the  state,  although  not  assigned  to  any  par- 
ticular county.  The  Norway  v.  Jensen,  52 
111.  373. 

83.  United  States.  — The  Maggie  Ham- 
mond V.  Morland,  9  Wall.  435,  19  L.  ed.  772; 
The  Scotia,  35  Fed.  907  (reviewing  and  dis- 
tinguisliing  the  cases)  ;  The  Maud  Carter,  29 
Fed.  156;  Hatton  v.  The  Melita,  11  Fed.  Cas. 
No.  6,218,  3  Hughes  494.  In  The  Woodland, 
30  Fed.  Cas.  No.  17,977,  14  Blatchf.  499,  and 
Pope  V.  Nickerson,  19  Fed.  Cas.  No.  11,274, 
3  Story  465,  there  are  expressions  to  the  con- 
trary, but  these  are  very  satisfactorily  ex- 
plained by  Judge  Brown  in  The  Scotia,  supra. 
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In  The  Olga,  32  Fed.  329,  the  same  judge  ap- 
plied the  law  of  the  place  of  contract  as  far 
as  the  claims  of  parties  not  connected  with 
the  vessel  were  concerned,  and  the  law  of  the 
flag  by  comity  as  among  those  connected  witli 
the  vessel. 

England.  — The  Mecca,  [1895]  P.  95,  7 
Aspin.  529,  64  L.  J.  Adm.  40,  71  L.  T.  Rep. 
N.  S.  711,  11  Reports  742,  43  Wkly.  Rep.  209 
[overruling  The  India,  9  Jur.  N.  S.  417,  32 
L.  J.  Adm.  185,  9  L.  T.  Rep.  N.  S.  234,  11 
Wkly.  Rep.  536,  and  holding  under  the  Eng- 
lish acts  that  the  English  courts  had  juris- 
diction to  enforce  a  claim  for  necessaries 
supplied  to  a  foreign  steamer  in  a  foreign 
port]. 

Canada. —  Coorty  v.  The  Steamship  George 
L.  Colwell,  6  Can.  Exch.  196. 

83.  Admiralty  practice  generally  see  Ad- 
MiEALTY,  1  Cyc.  846  et  seq. 

84.  See  Collision. 

85.  See  Salvage. 

86.  See  Shipping. 

87.  The  Chusan,  5  Fed.  Cas.  No.  2,717,  2 
Story  455 ;  Davis  v.  Child,  7  Fed.  Cas.  No. 
3,628,  2  Ware  78;  The  Mary  Bell,  16  Fed. 
Cas.  No.  9,199,  1  Sawy.  135;  The  Paul  Boggs, 
18  Fed.  Cas.  No.  10,846,  1  Sprague  369. 

Libel  in  rem  see  infra,  XII,  B,  2. 
Libel  in  personam  see  infra,  XII,  B,  3. 

88.  Libel  in  admiralty  generally  see  Ad- 
miralty, 1  Cyc.  853  et  seq. 

89.  See  supra,  VII,  B.  See  also  The  Gen- 
eral Smith,  4  Wheat.  (U.  S.)  438,  4  L.  ed. 
609;  Davis  v.  Child,  7  Fed.  Cas.  No.  3,628, 
2  Ware  78;  Davis  v.  A  New  Brig,  7  Fed. 
Cas.  No.  3,643,  Gilp.  473;  Tlie  Eledona,  8 
Fed.  Cas.  No.  4,640,  2  Ben.  31;  The  Nestor, 
18  Fed.  Cas.  No.  10,126,  1  Sumn.  73;  Hursey 
V.  Hassam,  45  Miss.  133. 
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a  libel  in  rem  lies  to  enforce  it  in  the  admiralty  court,  and  in  fact  is  the  only 
method  of  enforcing  it  as  a  maritime  lien.^^  In  such  case,  as  the  admiralty  court 
takes  cognizance  of  it  simply  on  the  ground  of  its  being  by  nature  a  maritime 
lien  regardless  of  its  origin  in  state  enactment,  the  court  enforces  it  as  an  admiralty 
court  according  to  admiralty  procedure  unaffected  by  any  provisions  of  the  state 
statute  as  to  procedure.^^  But  even  when  a  local  statute  gives  a  lien,  it  is  not 
enforceable  in  admiralty  when  the  supreme  court,  under  the  power  conferred 
upon  it  by  statute  to  regulate  the  proceedings  in  the  inferior  courts,  so  frames  its 
rules  as  to  deny  a  procedure  in  rem  in  such  cases.  Under  the  present  form  of  the 
Admiralty  ilule  No.  12  such  liens  are  enforceable.^^ 

b.  Time  of  Instituting.  Tlie  doctrine  as  to  the  period  after  which  a  lien  can- 
not be  enforced  has  been  discussed  in  another  connection.^^  The  fact  that  suit  is 
instituted  before  tlie  maturity  of  a  credit  given,  that  is,  before  the  debt  is  due, 
does  not  necessarily  involve  a  dismissal  of  the  libel.  The  court  may  deal  with 
such  act  as  a  question  of  costs,  altliough  it  would  not  enter  any  final  decree  until 
tlie  expiration  of  the  credit.^^ 

e.  Form  and  Requisites  of.    Omitting  the  usual  caption    and  verification,^^ 


90.  See  su-pra,  VII,  B,  3,  b,  (ii),  (b).  See 
also  The  Glide,  167  U.  S.  606,  17  S.  Ct.  930, 
42  L.  ed.  296;  The  J.  E.  Rumbell,  148  U.  S. 
1,  13  S.  Ct.  498,  37  L.  ed.  345;  Aitcheson  i;. 
The  Endless  Chain  Dredge,  40  Fed.  253. 

Although  the  claimant  also  has  a  ship- 
wright's possessory  lien,  a  lien  under  a  state 
statute  of  a  maritime  nature  is  thus  en- 
forceable.   The  B.  F.  Woolsey,  7  Fed.  108. 

But  unless  the  statute  creates  a  lien  and 
that  lien  is  by  nature  maritime,  it  is  not  en- 
forceable by  libel  in  rem.  See  supra,  VII,  B, 
3,  b,  (II).  See  also  Boon  v.  The  Hornet,  3 
Fed.  Cas.  No.  1,640,  Crabbe  426;  Stapp  v. 
The  Swallow,  22  Fed.  Cas.  No.  13,305,  1  Bond 
180;  ^^'ick  v.  The  Samuel  Strong.  30  Fed. 
Cas.  No.  17,607,  6  McLean  587,  Newb.  Adm. 
187. 

91.  Davis  V.  A  New  Brig,  7  Fed.  Cas.  No. 
3,643,  Gilp.  473. 

92.  Although  in  The  St.  Lawrence,  1 
Black  (U.  S.)  522,  17  L.  ed.  180,  the  su- 
preme court  treated  the  maritime  lien  as  a 
mere  question  of  procedure,  the  later  cases 
treat  it  as  a  jus  in  re  or  proprietary  in- 
terest. See  supra,  II,  A.  Hence  when  Ad- 
miralty Rule  No.  12  was  amended  to  give  a 
procedure  in  rem,  it  was  not  retroactive.  The 
Circassian,  5  Fed.  Cas.  No.  2,726,  11  Blatchf. 
472 ;_  In  re  Kirkland,  14  Fed.  Cas.  No.  7,842, 
holding  that  the  contrary  was  based  on  The 
St.  Lawrence,  supra,  and  is  not  sustainable 
under  the  later  cases. 

93.  Necessity  of  compliance  with  provisions 
of  local  statutes  see  supra,  VII,  B,  6,  b,  (i). 

General  doctrine  of  limitations  in  admiralty 
see  supra,  VIII,  A,  3,  b.  See  also  Barstow 
V.  The  Aurelia,  45  Oreg.  285,  77  Pac.  835. 

If  the  prescribed  limit  of  enforcement  has 
not  expired  when  suit  was  commenced,  its 
expiration  during  the  pendency  of  suit  is  im- 
material. Read  i*.  Hull  of  a  New  Brig,  20 
Fed.  Cas.  No.  11,609,  1  Story  244  {affirming 
4  Fed.  Cas.  No.  2,310,  2  Ware  37]. 

94.  In  The  Ella,  84  Fed.  471,  where  suit 
was  brought  before  the  maturity  of  a  note 
given  for  the  work,  the  court  treated  it  as 
a  question  of  costs.    See  also  The  Pioneer, 


53  Fed.  279;  The  Papa,  46  Fed.  576.  On  the 
other  hand  in  The  John  Walls,  Jr.,  113  Fed. 
Cas.  No.  7,432,  1  Sprague  178,  Judge  Sprague 
held  that  where  a  credit  was  given,  a  libel 
could  not  be  sustained  till  its  expiration. 
The  credit  was  for  six  months  and  the  libel 
had  been  filed  within  twenty  days  after  fur- 
nishing the  supplies.  Under  such  a  hasty 
procedure,  he  dismissed  the  libel  as  to  that 
part  of  the  account  not  due.  He  cites  as 
authority  The  Nestor,  18  Fed.  Cas.  No. 
10,126,  1  Sumn.  73,  and  The  Chusan,  5  Fed. 
Cas.  No.  2,717,  2  Story  455.  Neither  one  of 
these  cases  is  in  point.  Where  the  proceed- 
ing was  so  premature  and  unnecessary  as  to 
amount  to  an  abuse  of  the  court's  process  and 
put  the  vessel  owner  to  trouble  and  loss  in 
arranging  for  bond,  the  court  could  doubtless 
dismiss  the  libel.  In  The  Richard  Busteed, 
20  Fed.  Cas.  No.  11,764,  1  Sprague  441,  Judge 
Sprague,  passing  upon  a  suit  in  admiralty  to 
enforce  a  lien  created  by  the  Massachusetts 
statute,  held  that  the  sixty-day  period  al- 
lowed before  instituting  proceedings  was  in- 
tended to  apply  to  the  state  courts  alone,  not 
to  the  admiralty  court.  He  based  his  ruling 
upon  the  language  of  the  Massachusetts  su- 
preme court  in  Tyler  v.  Currier,  10  Gray 
(Mass.)  54. 

If  time  is  extended  by  notes  given  with 
fraudulent  intent,  the  lien  may  be  enforced 
before  they  fall  due.  Chester  Rolling-Mills 
V.  The  Hopatcong,  1  Silv.  Sup.  (N.  Y.)  567, 
6  N.  Y.  Suppl.  215  [affirmed  in  127  N.  Y. 
206,  27  N.  E.  841]. 

95.  Form  of  caption  is  as  follows: 

"IN   THE   DISTRICT    COURT   OF  THE 
UNITED  STATES,  For  the  [Eastern] 
District  of  [Virginia] 

In  the  Matter  of  [Charles  J. 
Colonna] 

vs. 

The  [Steamer  America] 

96.  Verification  of  libel  generally  see  Ad- 
miralty, 1  Cyc.  858. 
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a  form  of  a  libel  for  supplies,  repairs,  or  other  necessaries,^^  wliieli  has  been 
in  use  in  the  eastern  district  of  Virginia  for  many  years  and  lias  withstood  all 
attacks,  is  as  follows :  "  To  the  Honorable  [Edmund  Waddill,  Jr.]  Judge  of  the 
Court  aforesaid  :  The  libel  of  [Charles  J.  Colonna]  of  the  [City]  of  [Norfolk]  and 
State  of  [Yirginia],  against  the  [Steamer  America]  of  [New  York]  whereof  [John 
Jones]  is  or  lately  was  Master,  her  tackle,  apparel  and  furniture,  and  against  all 
persons  intervening  for  their  interest  therein,  in  a  cause  of  contract,  civil  and 
maritime,  alleges  as  follows. 1.  That  during  the  [month]  of  [October]  of  the 
year  [1905],  the  said  [Steamer]  being  in  the  harbor  of  [Norfolk,  Yirginia],  and 
being  as  to  libellant  a  [foreign]  vessel  and  standing  in  need  of  certain  [repairs]  ^ 
the  libellant,  at  tlie  request  of  the  master  and  owners  of  said  [steamer]  or  their 
agents  furnished  to  her  certain  [repairs].^  That  the  schedule  hereto  annexed  and 
prayed  to  be  made  a  part  of  this  libel  is  a  just  and  true  statement  of  the  said 
[repairs].^  That  the  charges  in  the  said  schedule  are  just  and  reasonable,  and 
that  said  [repairs]  were  necessary  and  proper,  and  were  furnished  on  the  credit 
of  the  vessel  as  well  as  of  her  owners,^  and  constitute  a  lien  thereon,  whether  by 
the  general  maritime  law,  or  by  the  statute  of  [Yirginia].^  2.  That  there  is  now 
due  to  the  said  libellant  on  account  of  said  [repairs]  the  sum  of  [($86.78) 
Eighty-six  78/100  dollars]  with  interest  thereon  as  shown  by  the  schedule  afore- 
said, which  although  often  demanded  has  not  yet  been  paid.  3.  That  the  said 
vessel  is  now  in  the  [Eastern]  district  of  [Yirginia].  4.  That  all  and  singular  the 
premises  are  true,  and  within  the  Admiralty  and  Maritime  jurisdiction  of  the 


97.  The  form  was  originally  prepared  by 
the  author  to  serve  both  against  foreign  and 
domestic  vessels,  the  words  and  figures  in 
brackets  [  ]  show  the  method  of  filling  up 
the  blanks  in  the  printed  form.  These  must 
of  course  be  varied  to  suit  the  special  case. 

98.  Preliminary. —  The  location  of  the  ma- 
terialman and  the  hailing  port  of  the  vessel 
should  be  given  so  as  to  show  whether  the 
claim  is  on  a  foreign  or  domestic  lien. 

99.  If  the  suit  is  on  a  domestic  lien,  the 
word  "  foreign "  should  be  changed  to  "  do- 
mestic." 

1.  If  the  claim  is  for  supplies  or  advances 
or  other  necessaries  of  any  character,  the 
word  "  repairs "  should  be  altered  accord- 
ingly. 

2.  The  allegation  that  the  repairs  were 
furnished  "  at  the  request  of  the  master  and 
owners  of  said  steamer  or  their  agents  "  is 
intended  to  make  the  form  fit  all  possible 
cases,  whether  by  the  master,  the  owners 
personally,  any  authorized  member  of  the 
crew,  or  an  authorized  charterer.  It  is  suf- 
ficient under  the  decisions,  it  being  only 
necessary  to  show  the  authority  of  the  party 
ordering.  The  Augusta,  2  Fed.  Cas.  No.  647 ; 
The  Walkyrien,  29  Fed.  Cas.  No.  17,092,  11 
Blatchf.  241.    See  also  the  following  cases: 

Alabama. —  Richardson  Cleaveland,  5 

Port.  251. 

Delaware. —  Carman  v.  Scribner,  3  Houst. 
554. 

Indiana. —  Carson  v.  The  Talma,  3  Ind. 
194;  The  Tom  Bowling  ?;.  Hough,  5  Blackf. 
188. 

Massachusetts. —  Miller  v.  Robinson,  2 
Allen  GIO. 

Michigan. —  Sarmiento  v.  The  Catherine  C, 
110  Mich.  120,  67  N.  W.  1085. 

Pennsylvania. — The  Odorilla  v.  Baizley,  128 
Pa.  St.  283,  18  Atl.  511. 
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Wisconsin. —  Haney  v.  The  Rosabelle,  17 
Wis.  392. 

3.  The  schedule  should  be  itemized,  and, 

being  made  a  part  of  the  libel,  obviates  any 
further  particularity.  In  fact  it  is  not 
strictly  necessary  to  set  the  account  out  in 
full  detail.  Whitlock  v.  The  Thales,  29  Fed. 
Cas.  No.  17,578,  20  How.  Pr.  (N.  Y.)  447  ; 
Richardson  v.  Cleaveland,  5  Port.  (Ala.) 
251. 

4.  The  allegation  "  standing  in  need  of  cer- 
tain repairs  "  coupled  with  the  further  alle- 
gation that  they  were  "  necessary  and  proper 
and  were  furnished  on  the  credit  of  the  ves- 
sel "  is  a  sufficient  allegation  of  the  necessity 
for  the  repairs  and  necessity  for  credit  which 
gives  rise  to  the  maritime  lien.  In  Brown 
i\  The  Albany,  4  Fed.  Cas.  No.  1,987,  Judge 
Betts  held  that  the  libel  should  also  allege 
that  the  owner  had  no  other  credit  or  funds 
except  the  credit  of  the  vessel.  He  based  his 
ruling  on  Pratt  v.  Reed,  19  How.  (U.  S.) 
359,  15  L.  ed.  660,  then  recently  decided. 
But  later  decisions  have  much  restricted  this 
case,  so  that  it  is  no  longer  law.  See  supra, 
VII,  B,  4,  a,  (I),  (A),  (B),  (c). 

5.  The  allegation  that  the  repairs  "  consti- 
tute a  lien  thereon,  whether  by  the  general 
maritime  law  or  the  statute  of  Virginia,"  is 
correct,  although  inartificial.  The  form  was 
prepared  before  the  decisions  were  as  strong 
as  at  present  against  the  right  of  a  state 
statute  to  regulate  liens  on  foreign  vessels. 
See  supra,  VII,  B,  3,  b,  (ii),  (c).  If  the 
claim  is  against  a  foreign  vessel,  the  allega- 
tion as  to  the  state  statute  is  surplusage. 
A  claim  under  the  general  law  may  be 
amended  to  a  claim  under  a  state  law,  but 
an  amendment  is  unnecessary,  as  it  only 
affects  the  source  of  title,  not  its  character, 
and  is  a  mere  allegation  of  law.  The  Samuel 
Marshall,  49  Fed.  754  [affirmed  in  54  Fed. 
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United  States  and  of  this  Honorable  Court.^  WHEREFORE,  the  libellant 
pray[s]  that  process  in  due  form  of  law  according  to  the  coarse  of  this  Honorable 
Court  in  cases  of  Admiralty  and  Maritime  jurisdiction  may  issue  against  the  said 
vessel,  her  tackle,  apparel  and  furniture ;  and  that  all  persons  claiming  any  right, 
title  or  interest  therein  may  be  cited  to  appear  and  answer  on  oath  all  and  singu- 
lar the  matters  aforesaid  ;  and  that  the  said  vessel  may  be  condemned  and  sold 
to  pay  the  amount  due  the  libellant,  with  interest  and  costs,  and  that  the  libellant 
may  have  such  other  and  further  relief  as  in  law  and  justice  [he]  may  be  entitled 
to  receive.  [Hughes  &  Little],  Proctors.  [Charles  J.  Colonna]."  If  the 
respondents  to  the  original  libel  wish  relief  on  a  counter-claim,  they  must  file  a 
cross  libel  and  mature  it  like  an  original  libel.  They  cannot  obtain  affirmative 
relief  by  answer."^ 

d.  Ppoeess  on.  Under  Supreme  Court  Admiralty  Rule  No.  1  the  first  step 
in  an  admiralty  case  is  filing  the  libel.  Until  this  is  done  no  process  can  issue 
under  the  express  provisions  of  the  rule.  Under  Supreme  Court  Admiralty 
Rule  N^o.  9  the  process  in  an  action  in  rem  is  a  warrant  of  arrest  of  the  property, 
under  which  the  marshal  seizes  it.  This  rule  requires  public  notice  of  the  seizure, 
the  return-day  and  the  hearing  day  to  be  given  by  publication  in  a  newspaper  to 
be  designated  by  the  court.  A  seizure  or  some  other  submission  of  the  vessel  to 
the  jurisdiction  of  the  court  is  necessary  to  the  exercise  of  jurisdiction.^  Suck 
seizure  is  itself  constructive  notice  to  all  parties  claiming  any  right,  title,  or 
interest  in  the  vessel,  and  is  sufiicient  to  bring  all  parties  into  court,  at  least  to 
the  extent  of  protecting  a  decree  in  the  cause  from  collateral  attack.  The 
requirement  as  to  publication  is  not  jurisdictional.^  Although  the  lien  may  have 
been  waived  except  as  against  a  fractional  interest  in  the  vessel,  the  entire  vessel 


396,  4  C.  C.  A.  385].  On  the  other  hand,  if 
the  claim  is  against  a  domestic  vessel,  the 
allegation  as  to  the  general  maritime  law  is 
surplusage.  In  Parmlee  i".  The  Charles 
Mears,  18  Fed.  Cas.  No.  10,766,  Newb.  Adm. 
197  (an  old  case  holding  a  shipbuilding  con- 
tract to  be  maritime ) ,  it  was  held  necessary 
to  set  out  the  local  statute  relied  on.  But 
a  federal  court  is  not  an  alien  court  in  tiie 
district  of  its  session.  It  takes  judicial  no- 
tice of  the  public  state  laws,  and  matters  of 
law  need  not  be  pleaded.  Liverpool,  etc., 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397, 
9  S.  Ct.  469,  32  L.  ed.  788.  It  is  only  re- 
quisite to  aver  the  facts  necessary  to  bring 
the  case  under  the  terms  of  the  statute.  The 
Julia  Sherwood,  8  Fed.  366;  Allman  v.  Rip- 
ley, 39  Ala.  351.  In  one  respect  the  form 
might  not  suffice.  Suppose  a  New  York  ves- 
sel contracts  a  bill  for  supplies  in  New  York, 
and  is  subsequently  libeled  in  Virginia.  Here 
the  lien  arises  under  the  New  York  statute. 
This,  being  a  foreign  law  in  the  forum  where 
suit  is  brought,  is  to  be  proved  as  a  fact. 
Liverpool,  etc..  Steam  Co.  i\  Phenix  Ins.  Co., 
129  U.  S.  397,  9  S.  Ct.  469,  32  L.  ed.  788. 
Hence  it  would  be  better  pleading  in  such 
case  to  set  it  out  in  the  libel  or  at  least  aver 
positively  the  existence  of  a  statute  and  the 
fact  that  it  gives  a  lien  for  the  character  of 
claim  asserted  in  the  libel. 

6.  The  remaining  allegations  of  the  form 
are  common  to  any  libel  in  rem,  and  intended 
to  meet  the  requirements  of  Supreme  Court 
Admiralty  Rule  23,  as  follows:  "All  libels 
in  instance  causes,  civil  or  maritime,  shall 
state  the  nature  of  the  cause;  as,  for  ex- 
ample, that  it  is  a  cause,  civil  and  maritime, 


of  contract,  or  of  tort  or  damage,  or  of  sal- 
^age,  or  of  possession,  or  otherwise,  as  the 
case  may  be ;  and,  if  the  libel  be  in  reyn, 
that  the  property  is  within  the  district;  and, 
if  in  personam,  the  names  and  occupations 
and  places  of  residence  of  the  parties.  The 
libel  shall  also  propound  and  articulate  in 
distinct  articles  the  various  allegations  of 
fact  upon  which  the  libellant  relies  in  sup- 
port of  his  suit,  so  that  the  defendant  may 
be  enabled  to  answer  distinctly  and  sepa- 
rately the  several  matters  contained  in  each 
article ;  and  it  shall  conclude  with  a  prayer 
of  due  process  to  enforce  his  rights,  in  rem 
or  in  personam  ( as  the  case  may  require ) , 
and  for  such  relief  and  redress  as  the  court 
is  competent  to  give  in  the  premises.  And 
the  libellant  may  further  require  the  defend- 
ant to  answer  on  oath  all  interrogatories 
propounded  by  him  touching  all  and  singular 
the  allegations  in  the  libel  at  the  close  or 
conclusion  thereof." 

7.  Ward  f.  Chamberlain,  21  How.  (U.  S.) 
572,  16  L.  ed.  219;  Hawgood,  etc.,  Transit 
Co.  V.  Dingman,  94  Fed.  1011,  36  C.  C.  A. 
627. 

Filing  a  cross  libel  is  not  a  waiver  of  any 

defense  to  the  original  libel.  The  Electron, 
74  Fed.  689,  21  C.  C.  A.  12. 

8.  Bruce  v.  Murray,  123  Fed.  366,  59  C.  C. 
A.  494;  Ham  v.  The  Hamburg,  2  Iowa 
460. 

9.  Daily  v.  Doe,  3  Fed.  903.  This  case  re- 
views many  decisions,  but  they  are  mainly  in 
cases  not  of  an  admiralty  nature.  See,  how- 
ever. Page  V.  U.  S.,  11  Wall.  (U.  S.)  268,  20 
L.  ed.  135;  The  Mary,  9  Cranch  (U.  S.)  126, 
3  L.  ed.  678. 
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may  be  seized  to  enforce  the  lien  against  such  fractional  interest,  the  lien  and  the 
vessel  being  in  their  nature  indivisible.^*^  A  vessel  under  contract  of  construction 
for  the  United  States  after  a  trial  trip  is  subject  to  seizure  if  the  title  and  pos- 
session are  still  in  the  contractor.  Even  the  fact  that  the  title  is  in  the  United 
States  would  not  prevent  seizure  in  an  action  in  rem  if  it  does  not  interfere  with 
the  possession  of  the  government ;  as  the  latter  takes  cicm  onere}^  But  under 
the  comity  prevaiUng  between  courts  a  vessel  in  the  actual  custody  of  a  court  on 
valid  process  cannot  be  seized  under  admiralty  process.^^ 

e.  Defense  to  —  (i)  In  General.  Any  one  whose  interest  in  tlie  vessel  or 
dividend  out  of  the  proceeds  of  sale  would  be  affected  may  appear  and  defend  an 
asserted  lien.  This  may  be  done :  (1)  By  exception  for  matters  of  law  or  answer 
for  matters  of  fact;^^  or  (2)  by  petition  of  intervention.^* 

(ii)  By  Exception  For  Matters  of  Law  or  Answer  For  Matters  of 
Fact.  This  is  the  usual  method  for  parties  having  any  title  in  the  vessel.  For 
instance  a  charterer  may  defend  on  the  ground  that  the  credit  was  not  given  to  the 
vessel. -^^  So  too  a  mortgagee    or  a  shipwright  having  a  possessory  lien  may  defend.^'^ 

(ill)  By  Petition  OF  Intervention.  In  admiralty  practice  an  answer  or 
defensive  pleading  is  preceded  by  a  claim,  and  presupposes  that  the  party  setting 
it  up  can,  if  he  so  elects,  by  interposing  the  claim,  take  possession  of  the  vessel  on 
giving  the  proper  bond.^^  But  if  the  vessel  is  not  bonded  and  the  libellant  thus 
relegated  to  a  decree  against  the  stipulators,  a  sale  of  the  vessel  in  case  of  a  ruling 
for  the  libellant  is  inevitable.  In  such  case  petitions  of  intervention  are  filed 
under  the  Supreme  Court  Admiralty  Rule  No.  43,^^  and  there  may  ensue  a 
general  scramble  among  the  petitioners  as  to  their  relative  rights  and  priorities, 
each  being  entitled  to  dispute  the  other's  claim.  But  the  only  parties  entitled  to 
interfere  under  this  rule  are  those  having  an  interest  in,  that  is,  a  lien  or  charge 
upon,  tlie  proceeds,  maritime  or  otherwise.  Hence  a  mortgagee  may  intervene 
under  this  rule,  and  his  lien  will  be  assigned  its  proper  rank.^  So  the  holder  of 
a  common-law  or  statutory  title  to,  interest  in,  or  lien  upon,  a  vessel  may  intervene 


But  some  notice  beyond  the  mere  seizure 

is  usually  required  by  the  state  statutes.  The 
Hilton  V.  Miller,  62  111.  230;  The  Clarion  r. 
Moran,  18  111.  501 ;  Turner  v.  Friend,  59  Me. 
290. 

10.  The  Agnes  Barton,  26  Fed.  542. 

11.  U.  S.  V.  Douglas,  10  Wall.  (U.  S.)  15, 

19  L.  ed.  875;  The  Revenue  Cutter  No.  2,  20 
Fed.  Cas.  No.  11,714,  4  Sawy.  143;  Briggs 
V.  Light  Boat  Upper  Cedar  Point,  11  Allen 
(Mass.)  157. 

A  vessel  brought  in  as  a  prize  cannot  be 
libeled  by  a  materialman.  Harlan  v.  U.  S., 
4  Wall.  (U.  S.)  634,  18  L.  ed.  413. 

12.  Moran  v.  Sturges,  154  U.  S.  256,  14 
S.  Ct.  1019,  38  L.  ed.  981;  Taylor  v.  Carryl, 

20  How.  (U.  S.)  583,  15  L.  ed.  1028;  Foun- 
tain V.  624  Pieces  of  Timber,  140  Fed.  381; 
The  Robert  Fulton,  20  Fed.  Cas.  No.  11,890, 
1  Paine  620.  See  also  13  Cent.  Dig.  tit. 
"Courts,"  §§  1386-1390.  Compare  McLel- 
land  V.  The  Robert  Morris,  3  Pa.  L.  J.  493. 

13.  See  infra,  XII,  B,  2,  e,  (ii). 

14.  See  infra,  XII,  B,  2,  e,  (in). 
Defense  must  be  made  by  some  pleading. — 

The  sufficiency  of  the  petition  cannot  be  ques- 
tioned at  the  hearing  by  a  mere  objection  of 
a  party  entitled  to  appear  as  defendant.  Mc- 
Monagle  v.  Nolan,  98  Mass.  320. 

15.  Alaska,  etc.,  Steamship  Co.  v.  Cham- 
berlain, 116  Fed.  600,  54  C.  C.  A.  56.  See 
infra,  VII,  B,  4,  c,  (ii),  text  and  note  66. 
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16.  The  H.  N.  Emilie,  70  Fed.  511;  El- 
more V.  The  Alida,  8  Fed.  Cas.  No.  4,419. 

But  the  court  cannot  compel  the  mortgagee 
to  appear  and  defend.  Schuchardt  v.  The 
Angelique,  21  Fed.  Gas.  No.  12,483a  [affirmed 
in  21  Fed.  Cas.  No.  12,483c]. 

17.  The  Two  Marys,  16  Fed.  697. 

But  a  stipulator  on  the  bond  is  not  a  party 
defendant.  Witherspoon  r.  Wallis,  2  Ala. 
667. 

18.  Supreme  Court  Admiralty  Rule  No.  26; 
The  Two  Marys,  12  Fed.  152. 

19.  This  rule  is  as  follows:  "Any  person 
having  any  interest  in  any  proceeds  in  the 
registry  of  the  court  shall  have  a  right,  by 
petition  and  summary  proceeding,  to  inter- 
vene pro  interesse  suo  for  delivery  thereof 
to  him ;  and  upon  due  notice  to  the  adverse 
parties,  if  any,  the  court  shall  and  may  pro- 
ceed summarily  to  hear  and  decide  thereon, 
and  to  decree  therein  according  to  right  and 
justice.  And  if  such  petition  or  claim  shall 
be  deserted,  or,  upon  a  hearing,  be  dismissed, 
the  court  may,  in  its  discretion,  award  costs 
against  the  petitioner  in  favor  of  the  adverse 
partv." 

20.  The  Gordon  Campbell,  131  Fed.  963; 
The  Acme,  1  Fed.  Cas.  No.  28,  7  Blatchf.  366 
[reversing  1  Fed.  Cas.  No.  27,  2  Ben.  386]; 
The  Island  Citv,  13  Fed.  Cas.  No.  7,109,  1 
Lowell  375;  The  Syracuse,  23  Fed.  Cas.  No. 
13,716,  9  Ben.  348. 
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under  this  rule  and  protect  his  interest,  although  that  interest  is  not  maritime.^^  In 
considering  these  petitions  a  court  of  admiralty  acts  upon  equitable  principles. 
Havang  a  fund  in  its  custody  it  must  see  that  the  fund  is  paid  to  its  rightful 
owners ;  and  hence  it  must  consider  and  decide  who  are  its  owners.  This  neces- 
sarily involves  the  consideration  of  any  claim  asserting  a  vested  right  in  the  ves- 
sel or  its  proceeds.^^  Hence  one  who  has  a  mere  personal  claim  against  the  owner 
cannot  intervene,  as  such  a  claim  is  not  an  interest  in  the  proceeds,  and  to  admit 
such  a  claim  would  be  to  try  ordinary  common-law  controversies  in  an  admiralty 
court  and  deprive  the  ow^ner  of  his  right  to  a  trial  by  jury.^^ 

f.  Evidenee.^'^  The  general  rule  as  to  presumptions  for  or  against  a  lien  has 
already  been  discussed.^ 

3.  Libel  In  Personam.  This  is  not  a  means  of  enforcing  a  lien  but  a  personal  suit 
in  the  admiralty  court  against  the  owner,  master,  or  other  party  personally  liable.^^ 


21.  Thus  a  receiver  appointed  in  another 
state  in  a  suit  to  wind  up  the  affairs  of  a 
corporation  owning  the  vessel.  The  Willa- 
mette Valley,  76  Fed.  838.  Conversely  a  party 
having  an  admiralty  lien  may  intervene  and 
defend  in  a  state  court  proceeding,  Hawes 
r.  Mitchell,  15  Gray  (Mass.)  234.  So  the 
furnisher  of  materials  for  the  original  con- 
struction of  a  vessel,  if  given  a  lien  by  the 
state  law.  The  Guiding  Star,  18  Fed.  263 
[affirming  9  Fed.  521];  Petrie  r.  The  Coal 
Bluff  No.  2,  3  Fed.  531 ;  Francis  r.  The  Har- 
rison, 9  Fed.  Cas.  No.  5,038,  2  Abb.  74,  1 
Sawy.  353 ;  Harper  v.  New  Brig,  1 1  Fed.  Cas. 
No.  6,090,  Gilp.  536.  In  McCaskev  V.  Coal 
Bluff  No.  2,  15  Fed.  Cas.  No.  8,687,  such  a 
claim  was  disallowed  as  a  maritime  lien,  and 
the  commissioner  passing  upon  it  intimated 
that  it  could  not  be  recognized  in  the  dis- 
tribution of  the  proceeds ;  but  in  this  he  is 
wrong.  See  Petrie  r.  The  Coal  Bluff  No.  2, 
fin  pro..  So  claimants  of  liens  under  a  state 
law.  The  Island  City,  13  Fed.  Cas.  No.  7,109, 
1  Lowell  375;  The'Ladv  Franklin,  14  Fed. 
Cas.  No.  7,983,  2  Biss.  121. 

22.  Poole  V.  Tvler,  94  U.  S.  518,  -24  L.  ed. 
167;  Rodd  r.  Heartt.  21  Wall.  (U,  S,)  558, 
22  L,  ed.  654;  Schuchardt  v.  Babbidge,  19 
How.  (U.  S.)  239,  15  L.  ed.  625;  The  Con- 
veyor, 147  Fed.  586;  The  Pauline,  136  Fed. 
815;  The  Willamette  Vallev,  76  Fed.  838; 
The  Niagara.  31  Fed.  163;  The  E.  V.  Mundv, 
22  Fed.  173;  The  Guiding  Star,  18  Fed.  263 
[affirming  9  Fed.  521];  The  Albert  Schultz, 
12  Fed.  156;  The  Trenton,  4  Fed.  657;  Topfer 
V.  The  Marv  Zephvr,  2  Fed.  824,  6  Sawy. 
427 :  The  Skylark,  22  Fed.  Cas.  No.  12,928,  2 
Biss.  251;  Town  r.  The  American  Banner,  24 
Fed.  Cas.  No.  14,112a;  The  Flora,  1  Hagg. 
Adm.  298;  The  Nordstjernen,  Swab,  260; 
The  Harmonie,  1  W.  Rob.  178.  A  party  who 
is  forbidden  to  libel  may  intervene  when  the 
vessel  has  been  seized  on  another  libel. 
Zane  v.  The  President,  30  Fed.  Cas.  No. 
18,201,  4  ^^■ash.  453;  Lachenmever  v.  The 
Angelina,  14  Fed.  Cas,  No.  7,967  ;  The  Boston, 
3  Fed.  Cas.  No.  1,669,  Blatchf.  &  H.  309. 
In  view  of  these  authorities  the  intimation  in 
The  Fanny,  8  Fed.  Cas,  No,  4,637,  that  no  one 
can  intervene  unless  he  has  a  claim  enforce- 
able in  admiraltv  is  not  sustainable. 

23.  Wilson  v. 'Bell,  20  Wall.  (U.  S.)  201, 
22  L.  ed.  259,  21  WaU.  (U.  S.)  558,  22  L. 


ed.  654 ;  The  Advance,  73  Fed.  503,  19  C.  C.  A, 
541  [affirming  63  Fed.  726]  ;  Miller  v.  The 
Peerless,  45  Fed.  491;  The  Wyoming,  37  Fed. 
543 ;  Gardner  r.  The  New  Jersev,  9  Fed.  Cas. 
No.  5,233,  1  Pet.  Adm.  223.  A"^  judgment  ob- 
tained in  a  state  court  constitutes  no  lien  if 
execution  is  not  levied  before  the  admiralty 
proceedings ;  for  execution  cannot  be  served 
on  a  court  or  its  officers.  Wilson  v.  Bell,  20 
Wall.  (U.  S.)  201,  22  L.  ed.  259;  In  re 
Forsyth,  78  Fed.  296;  The  Willamette  Val- 
ley, 76  Fed.  838;.  The  Balize,  52  Fed.  414. 
So  where  a  local  statute  gives  no  lien  but  a 
mere  right  of  arrest,  a  claimant  under  it  has 
no  standing  as  an  intervener.  The  Velocity, 
28  Fed.  Cas.  No.  16,911.  There  are  a  few 
cases  allowing  the  holder  of  a  mere  personal 
claim  against  tlie  owner  to  intervene.  Delano 
V.  The  J.  Walls  Jr.,  7  Fed.  Cas.  No.  3,752 
(a  claim  for  supplies  not  constituting  a  lien 
and  also  on  a  broken  promise  of  consign- 
ment) ;  The  Monongahela,  17  Fed.  Cas.  No. 
9,712,  5  Biss.  131  (a  claim  for  master's 
wages)  ;  The  Santa  Anna,  21  Fed.  Cas.  No. 
12,325,  Blatchf.  &  H.  79;  The  Stephen  Allen, 
22  Fed.  Cas.  No.  13,361,  Blatchf.  &  H.  175 
(a  claim  for  master's  wages).  These,  how- 
ever, are  practically  overruled  by  Wilson  v. 
Bell,  supra,  as  shown  by  Mr.  Justice  Jackson 
in  The  Balize,  52  Fed.  414. 

An  intervener  cannot  question  the  method 
of  distribution  as  between  two  lienors  prior 
to  himself  when  he  cannot  be  reached  in  anv 
event.  The  John  T.  Moore,  13  Fed.  Cas.  No. 
7,430,  3  Woods  61. 

In  distributing  the  proceeds  the  liens  are 
charged  proportionately  upon  the  shares  of 
the  part-owners.    In  re  Wright,  16  Fed.  482. 

In  case  no  notice  is  given,  the  proper  pro- 
cedure is  to  move  to  set  aside  the  order  on 
that  ground.  Hamilton  v.  The  New  York 
Sensation,  15  N,  Y.  Suppl.  950. 

24.  Evidence  generally  see  Evidence. 
Evidence  in  admiralty  generally  see  Ad- 
miralty, 1  Cyc.  882  et  aeq. 

25.  See  supra,  VII,  B,  4,  a,  et  seq. 

With  attempts  to  magnify  bills  or  to  as- 
sert unfounded  claims  the  court  has  little 
patience.  The  Lurline.  55  Fed.  422,  5  C,  C.  A, 
166;  The  Enos  B.  Phillips,  53  Fed.  153. 

26.  See  supra,  XII,  B,  1, 

Admiralty  jurisdiction  and  procedure  gen- 
erally see  Admiralty,  1  Cyc.  797  et  seq. 

[XI!,  B,  3] 


810    [26  Cyc] 


MAIUTIME  LIENS 


4.  Proceedings  in  Non-Maritime  Forum  —  a.  In  Chancery  or  Bankruptcy 
Courts.  Frequently  a  chancery  or  bankruptcy  court  in  administering  a  fund  or 
marshaling  hens  takes  cognizance  of  admiralty  liens  as  a  means  of  making  a 
proper  distribution  of  the  fund.^^ 

b.  In  Other  Courts.  It  has  been  seen  that  many  of  the  states  liave  statutes 
creating  liens  on  domestic  vessels  and  providing  remedies  in  their  courts  for 
enforcing  such  liens.  It  has  also  been  seen  that  such  statutes  are  valid  in  so  far 
as  they  do  not  attempt  to  provide  a  pure  proceeding  in  rem  for  the  enforcement 
of  such  of  those  liens  as  are  maritime.^^  But  when  such  remedies  are  on  the  safe 
side  of  the  prohibited  line,  it  is  because  they  are  enforcing  those  liens  as  state 
statutory  liens,  not  as  maritime  liens ;  for  a  maritime  lien  as  such  is  not  and  can- 
not be  enforceable  in  any  other  than  a  maritime  court.  Hence  the  procedure 
under  these  various  state  statutes  is  not  properly  within  the  scope  of  this  treatise, 
but  is  rather  a  branch  of  pleading  or  procedure  under  the  statutes  of  the  several 
states.^^ 


27.  Pratt  v.  Paris  Gaslight,  etc.,  Co.,  168 
U.  S.  255,  18  S.  Ct.  62,  42  L.  ed,  458;  Mc- 
Kae  V.  Bowers  Dredging  Co.,  86  Fed.  344; 
In  re  People's  Mail  Steamship  Co.,  19  Fed. 
Cas.  No.  10,970,  3  Ben.  226;  In  re  Scott,  21 
Fed.  Cas.  No.  12,517,  1  Abb.  336;  Lewis  v. 
Thatcher,  18  La.  Ann.  575 ;  American  Ins. 
Co.  V.  Coster,  3  Paige  (N.  Y.)  323. 

28.  See  sttpra,  VII,  B,  3,  b,  (ii). 

29.  Already  in  this  treatise  nearly  all  of 
the  state  decisions  have  been  arranged  under 
what  seemed  to  the  author  to  be  the  nat- 
ural and  appropriate  places  therefor.  Those 
relating  to  the  validity  of  state  statutes  have 
been  treated  supra,  VII,  B,  3,  b.  Those  re- 
lating to  the  steps  necessary  to  perfect  and 
preserve  the  lien  created  will  be  found  supra, 

VII,  B,  6.  Those  relating  to  the  effect  of 
bonding  a  vessel  are  grouped  supra  under 

VIII,  F.  There  are,  however,  a  few  state  de- 
cisions still  remaining  unclassified  which 
merely  construe  the  special  language  of  par- 
ticular statutes,  many  of  which  have  been 
subsequently  amended,  or  discuss  special 
questions  under  such  statutes.  Although  not 
involving  principles  pertinent  to  the  doctrine 
of  maritime  liens  they  are  inserted  for  con- 
venience of  reference. 

Arkansas. —  Case  v.  Mafiitt,  19  Ark.  645 
(requisites  of  affidavit)  ;  Holeman  v.  The  P. 
H.  White,  11  Ark.  237  (right  to  interplead). 

Florida. —  Baars  v.  Creary,  23  Fla.  311,  2 
So.  662,  form  of  judgment. 

Georgia. —  Waiter  v.  Kierstead,  74  Ga.  18; 
Kirkpatrick  v.  Augusta  Bank,  30  Ga.  465 
(right  of  attorney  to  make  demand  or  sue)  ; 
Adkins  v.  Baker,  7  Ga.  56  (requisites  of 
affidavit ) . 

Illinois. —  The  Col.  Mulligan  v.  Buck,  55 
111.  425;  The  Clarion  v.  Moran,  18  111.  501 
(form  of  judgment,  and  error  in  amount  not 
cured  by  remittitur)  ;  Frink  v.  King,  4  111. 
144  (requisites  of  affidavit). 

Indiana. —  Scott  v.  McDonald,  27  Ind.  33 
(right  to  file  petitions  in  main  suit)  ;  Carson 
V.  Talma,  3  Ind.  194;  Southwick  v.  Packet 
Boat  Clyde,  6  Blackf.  148  (measure  of  re- 
covery ;  sufficiency  of  proof  of  demand  is  for 
court,  not  jury)  ;  The  Tom  Bowling  v.  Hough, 
6  Blackf.  i88  (requisites  of  affidavit). 

[XII,  B,  4.  a] 


Iowa. —  Baker  v.  The  Milwaukee,  14  Iowa 
214;  West  v.  The  Lady  Franklin,  2  Iowa  522; 
Miller  v.  Galland,  4  Greene  191  (proof  of 
date  when  services  rendered)  ;  The  Kentucky 
V.  Brooks,  1  Greene  398  (averments  in  peti- 
tion) . 

Maine. —  Buck  v.  Kimball,  75  Me,  440  (in- 
validity of  sale  on  writ  not  running  against 
owners,  and  choice  of  an  appraiser  does  not 
estop  owners  from  contesting  sale)  ;  Fuller 
V.  Nickerson,  69  Me.  228  (objection  to  speci- 
fications may  be  raised  at  hearing)  ;  Low  V. 
Dunham,  61  Me.  566  (order  of  sale  a  matter 
of  course  after  judgment)  ;  McCabe  v.  Mc> 
Rea,  58  Me.  95  (necessary  allegations  in  at- 
tachment writ)  ;  Holyoke  v.  Gilmore,  45  Me. 
566  (necessity  of  notifying  creditor  holding 
part  of  vessel  as  collateral )  ;  Deering  v.  Lord, 
45  Me.  293  (effect  of  including  improper 
items ) . 

Massachusetts. —  Donnell  v.  The  Starlight, 
103  Mass.  227  (service  of  notice  on  petition 
and  when  may  be  made  returnable)  ;  Gove  V. 
Prince,  3  Allen  211  (proof  of  prices  charged). 

Michigan. —  Sarmiento  v.  The  Catherine  C, 
110  Mich.  120,  67  N.  W.  1085  (right  to  amend 
at  trial)  ;  W^ard  v.  Willson,  3  Mich.  1  (aver- 
ments in  complaint). 

Mississippi. —  Wallace  v.  Seales,  36  Miss. 
53.  Act  of  1840  relating  to  attachments 
against  steamers  and  act  of  1822  relating  to 
attachments  generally  are  to  be  construed  in 
pari  materia.  Auter  v.  The  James  Jacobs, 
34  Miss.  269 ;  Edwards  v.  The  Blacksmith,  33 
Miss.  190;  The  General  W^orth  v.  Hopkins, 
30  Miss.  703,  sufficiency  of  affidavit. 

Missouri. —  Eldridge  v.  The  William  Camp- 
bell, 27  Mo.  595;  Hamilton  v.  The  Ironton, 
19  Mo.  523  (affidavit  must  show  affiant's 
means  of  knowledge)  ;  Luft  v.  The  Envoy,  19 
Mo.  476  (requisites  of  complaint  or  demand); 
Blaisdell  v.  The  William  Pope,  19  Mo.  157 
(requisites  of  return  to  writ  of  seizure,  and 
right  of  officer  to  amend,  although  term  of 
office  has  expired)  ;  C.  H.  Burke  Mfg.  Co.  v. 
The  A.  Saltzman,  42  Mo.  App.  85. 

New  Jersey. —  Randall  v.  Roche,  30  N.  J.  L. 
220,  80  Am.  Dec.  233  (allegations  of  declara- 
tion) ;  Wood  V.  Fithian,  24  N.  J.  L.  838 
( right  to  sue  owner  in  personam ) . 
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MARITIME  LOAN.    See  Shipping. 

MARITIME  SERVICE.  A  service  rendered  upon  the  high  seas  or  a  navigable 
river,  and  which  has  some  relation  to  commerce  or  navigation  —  some  connection 
with  a  vessel  emplo3^ed  in  trade,  wdth  her  equipment,  lier  preservation,  or  the 
preservation  of  her  crew ;  ^  a  service  performed  on  waters  within  the  ebb  and 
flow  of  the  tide.^    (See,  generally,  Admiralty,  and  Cross-References  Thereunder.) 

MARITIME  TORT.  A  tort  committed  upon  tlie  higli  seas,  or  upon  a  navigable 
river  or  other  navigable  waters  within  admiralty  jurisdiction  ;^  a  tort  that  occurs 
on  any  public  navigable  waters  of  the  United  States,  whether  by  wrongful  act  or 
omission;*  an  injury,  trespass,  or  unlawful  or  injurious  act  done  and  committed 
upon  the  seas  or  navigable  streams  connected  with  the  ocean  ;^  an  unlawful  act, 
injurious  to  others,  independent  of  contract,  happening  or  being  committed  on 
the  sea  or  upon  tide  water.^  (Maritime  Tort :  Collision  Between  Vessels,  see 
Collision.  Injury  by  or  to  —  Seaman,  see  Seamen;  Tug  or  Tow,  see  Towage; 
Wreck,  see  Shipping.  Jurisdiction  of  Admiralty,  see  Admiralty;  and  the 
Particular  Admiralty  Titles.  Liability  of  Vessel  or  Owner  —  In  General,  see 
Shipping  ;  In  Carriage  of  Goods,  see  Shipping  ;  In  Carriage  of  Passengers,  see 
Shipping.    Obstruction  of  ^Tavigation,  see  I^avigable  Waters.) 

MARITIME  WARFARE.    War  on  the  sea.^    (See,  generally.  War.) 

MARK.  As  a  noun,  a  visible  sign  made  or  left  upon  anything ;  a  line,  point, 
stamp,  figure,  or  the  like,  drawn  or  impressed  so  as  to  attract  attention  and  carry 


l^exo  York. —  Rlioads  r.  Woods,  41  Barb. 
471  (reseizure  after  surreptitious  escape 
from  first  attachment)  ;  Kenyon  v.  Covert, 
7  N.  Y.  Suppl.  34  (evidence  of  authority  to 
do  work)  ;  The  Nancy  v.  Fitzpatrick,  3  Cai. 
38  (form  of  judgment,  and  question  as  to 
selling  for  trial  court). 

North  Carolina. —  Kornegay  v.  Farmers', 
etc.,  Steamboat  Co.,  107  N.  C.  115,  12  S.  E. 
123  (mortgagee  not  a  necessary  party)  ; 
Bryan  v.  The  Enterprise,  53  N.  C.  260  (form 
of  attachment  bond)  ;  The  Hugh  Chisholm, 
53  N.  C.  4  (seizure  necessary  before  leaving 
place  of  repairs)  ;  Cameron  v.  The  Marcellus, 
48  N.  C.  83  (owner  cannot  come  in  under 
interpleader,  that  being  intended  for  other 
claimants) . 

Ohio.— The  Monarch  r.  Finley,  10  Ohio  384 
(here  a  suit  in  assumpsit  against  the  vessel 
by  name  was  upheld;  this  is  clearly  obsolete 
and  superseded.  See  supra,  VII,  B,  3,  b, 
(ii),  (b)  ;  Patterson  v.  The  Steamboat  Gul- 
nare,  2  Disn.  505  (amendment  cannot  affect 
priorities  as  among  creditors)  ;  Young  v. 
Steamboat  Virginia,  1  Handy  157,  12  Ohio 
Dec.  (Reprint)  77  (proper  form  of  action  is 
petition) . 

Pennsylvania. —  Low  v.  The  Ship  Clarence 
S.  Bement,  2  Pa.  Co.  Ct.  430  (informality  in 
suit  against  a  corporation  in  receiver's  hands, 
how  corrected)  ;  Churchman  v.  Keefe,  2  Del. 
Co.  256  (correcting  mistake  in  names  by 
amendment ) . 

Tennessee.  —  Casey,  etc.,  Mfg.  Co.  v. 
Weatherly,  101  Tenn.  318,  47  S.  W.  432 
(necessity  of  demand  as  prerequisite  to  suit); 
Ferguson  v.  Vance,  3  Lea  90  (proceeding  is 
at  law,  and  bill  of  exceptions  necessary  to 
question  findings  in  appellate  court)  ;  Emory 
Iron,  etc.,  Co.  v.  Wood,  6  Heisk.  108  (suffi- 
ciency of  account  filed  with  petition)  ;  Green- 
law V.  Potter,  5  Sneed  390  (owners  must  be 
made  parties ) . 

Wisconsin. —  Steamboat  Galena  v.  Beals,  5 


Wis.  91  (failure  to  allege  jurisdictional 
fact)  ;  Rand  v.  The  Barge,  3  Pinn.  363,  4 
Chandl.  68  (character  of  boat  included  in 
act  and  how  far  a  question  of  fact). 

See  34  Cent.  Dig.  tit.  "  Maritime  Liens," 
§  109  et  seq. 

1.  Black  L.  Diet,  [quoted  in  Cope  v.  Val- 
lette  Dry-Dock  Co.,  16  Fed.  924,  925,  4  Woods 
265]. 

2.  The  Atlantic,  53  Fed.  607,  609;  Thack- 
arey  v.  The  Farmers  of  Salem,  23  Fed.  Cas. 
No.  13,852,  Gilp.  524. 

This  service  has  been  held  to  include  the 
work  of  a  stevedore  in  loading  or  unloading 
cargo  (The  Hattie  M.  Bain,  20  Fed.  389, 
390)  ;  furnishing  an  air  pump  to  a  water 
craft  commonly  called  a  "  chuncker,"  used  for 
pumping  water  out  of  a  dry  dock  in  the  Hud- 
son river  (Winslow  v.  A  Floating  Steam 
Pump,  30  Fed.  Cas.  No.  17,880). 

A  ship  is  not  employed  in  a  maritime  serv- 
ice when  she  is  merely  being  used  and  em- 
ployed as  a  warehouse  to  hold  her  cargo  after 
the  completion  of  a  voyage  and  while  naviga- 
tion is  suspended.  McRae  v.  Bowers  Dredg- 
ing Co.,  86  Fed.  344,  347. 

3.  Hough  V.  Western  Transp.  Co.,  3  Wall. 
(LT.  S.)  20,  33,  18  L.  ed.  125,  where  it  is  said 
that  the  term  is  never  applied  to  a  tort  com- 
mitted upon  land,  although  relating  to  mari- 
time matters. 

4.  Holmes  v.  Oregon,  etc.,  R.  Co.,  5  Fed.  75, 
77,  6  Sawy.  262. 

Negligence  committed  upon  navigable  wa- 
ters is  a  marine  tort  which  subjects  the  vessel 
to  liability  to  an  extent  coincident  with  the 
liability  of  the  owner.  The  Rheola,  19  Fed. 
926,  927. 

o.  In  re  Long  Island,  etc.,  Transp.  Co.,  5 
Fed.  599,  606. 

6.  Philadelphia,  etc..  Steam  Towboat  Co.  V. 
Philadelphia,  etc.,  R.  Co.,  19  Fed.  Cas.  No. 
11,085. 

7.  The  Ambrose  Light,  25  Fed.  408,  412. 
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some  information  or  intimation  ;  a  token  ;  a  trace  ;^  some  change  made  in  some 
part  of  an  animal  by  a  knife  or  other  means,  such  as  boring  or  slitting  the  ear.* 
As  a  verb,  to  make  a  visible  sign  upon  something ;  to  affix  a  signilicant  mark  to ; 
to  draw,  cut,  fasten,  brand  a  token  upon,  indicating  or  intimating  something ;  to 
atfix  an  indication  to  ;  to  attach  one's  name  or  initials  to ;  to  point  out ;  to  settle ; 
to  define ;  to  describe.^^  (Mark :  Artificial  in  Description  of  Boundary,  see 
Boundaries.  Failure  to  Make,  or  False  or  Fraudulent  Mark  as  Ground  of 
Forfeiture,  see  Internal  Kevenue.  On  Ballot,  see  Elections.  On  Body,  see 
Accident  Insurance.^^  On  Cattle,  see  Animals.  On  Goods  Shipped,  See  Car- 
riers. On  Inspected  Article,  see  Inspection.  On  Log,  see  Logging.  Signature 
by,  see  Signatures.    Trade-Mark,  see  Trade-Marks  and  Trade- Names.") 

Market.  As  a  noun,  a  franchise  or  liberty  derived  from  the  town,  or  in 
some  cases  held  by  prescription  which  presupposes  a  grant,  and  may  be  granted 
to  a  public  body  or  a  private  person  ;  a  designated  place  in  a  town  or  city  to 
which  all  persons  can  repair  who  wish  to  buy  or  sell  articles  there  exposed  for 
sale;^^  a  place  designated  by  the  municipal  authorities  of  a  city  or  an  incorpo- 
rated town  for  the  sale  of  articles  necessary  or  convenient  for  the  subsistence  of 
men  and  domestic  animals ;  a  public  place  and  appointed  time  for  buying  and 
selling,  a  public  j^lace  appointed  by  public  authority  where  all  sorts  of  things 
necessary  for  the  subsistence  of,  or  convenience  of  life,  are  sold ;  a  place  where 
vegetables,  fish,  and  meats  of  all  sorts  are  furnished  for  the  daily  sustenance  of 
the  population  of  a  city ;  a  public  place  for  the  sale  of  commodities ;  the 
demand  there  is  for  any  particular  article.^*  As  a  verb,  to  sell.^  (Market : 
Engrossing  and  Forestalling,  see  Monopolies.  Establishment  and  Regulation  of 
by  Municipal  Corporation,  see  Municipal  Corporations.  Franchise  For,  see 
Franchises.  Taking  Private  Property  For  Public  Market,  see  Eminent  Domain. 
Value,  see  Evidence.) 

MARKETABLE  TITLE.  A  term  which  when  applied  to  real  estate  is  used  to 
designate  a  title  free  from  reasonable  doubt; one  that  is  not  only  good,  but 


8.  Webster  Diet,  [quoted  in  Moorman  v. 
Hoge,  17  Fed.  Cas.  No.  9,783,  2  Sawy.  78,  86]. 

A  mark,  for  a  name  or  signature,  is  most 
often  the  sign  of  the  cross  made  in  a  little 
space  left  between  the  Christian  name  and 
surname,  with  the  word  "  his  "  usually  writ- 
ten above  the  mark  and  the  word  "  mark " 
below  it.  2  Blackstone  Comm.  305.  See  also 
Staples  V.  Bedford  Loan,  etc.,  Bank,  98  Ky. 
451,  33  S.  W.  403,  17  Ky.  L.  Rep.  1035. 

9.  Churchill  v.  Georgia  R.,  etc.,  Co.,  108 
Ga.  265,  267,  33  S.  E.  972. 

10.  Webster  Diet,  [quoted  in  Adams  v. 
Heisel,  31  Fed.  279,  280]. 

11.  Allen  V.  Smith,  12  N.  J.  L.  159,  165. 

12.  See  1  Cyc.  285. 

13.  Caldwell  v.  Alton,  33  111.  416,  419,  75 
Am.  Dec.  282. 

A  market  is  defined  by  legal  writers  to  be 
the  privilege  within  a  town  to  hold  a  market. 
Hughes  V.  Farmers'  Assoc.,  1  Phila.  (Pa.) 
338  [citing  2  Coke  Inst.  220]. 

14.  Jacksonville  v.  Ledwith,  26  Fla.  163, 
188,  7  So.  885,  23  Am.  St.  Rep.  558,  9  L.  R. 
A.  69 ;  Caldwell  v.  Alton,  33  III.  416,  419,  75 
Am.  Dec.  282. 

15.  Strickland  v.  Pennsylvania  R.  Co.,  154 
Pa.  St.  348,  353,  26  Atl.  431,  31  L.  R.  A.  224. 

16.  Bouvier  L.  Diet,  [quoted  in  Jaclcson- 
ville  V.  Ledwith,  26  Fla.  163,  189,  7  So.  885, 
23  Am.  St.  Rep.  558,  8  L.  R.  A.  69 ;  Smith  v. 
Newbern,  70  N.  C.  14,  18,  16  Am.  Rep.  766]. 

17.  New  Orleans  r.  Morris,  18  Fed.  Cas. 
No.  10,182,  3  Woods  103,  106. 


18.  Ketchum  v.  Buffalo,  14  N.  Y.  356, 
361. 

The  building  used  for  the  purpose  of  the 
market  may  be  referred  to,  when  the  context 
shows  such  to  be  the  meaning  intended  by  the 
use  of  the  word.  St.  Paul  v.  Traeger,  35 
Minn.  248,  253,  33  Am.  Rep.  462;  Harney  v. 
St.  Louis,  90  Mo.  214,  218,  2  S.  W.  271. 

The  word  is  sometimes  used  as  an  adjective 
in  connection  with  other  terms,  as  market 
house  "  or  ''  market  place."  Tukey  v.  Omaha, 
54  Nebr.  370,  374,  74  N.  W.  613,  69  Am.  St. 
Rep.  711;  Smith  v.  Newbern,  70  N.  C.  14,  18, 
16  Am.  Rep.  766. 

"  Market  square." —  The  words  on  a  plat  of 
a  city,  designating  a  certain  block,  do  not  of 
themselves  necessarily  indicate  more  than 
that  such  is  the  name  given  to  the  ground. 
Scott  V.  Des  Moines,  64  Iowa  438,  444,  20 
N.  W.  752. 

19.  Black  L.  Diet. 

The  term  implies  competition. —  Watts  v. 
Western,  62  Fed.  136,  138,  10  C.  C.  A.  302. 

20.  Milliman  r.  Neher,  20  Barb.  (N.  Y.) 
37,  40. 

21.  Austin  r.  Barnum,  52  Minn.  136,  139, 
53  N.  W.  1132;  Richmond  v.  Koenig,  43 
Minn.  480,  481,  45  N.  W.  1093;  Hedderly  V. 
Johnson,  42  Minn.  443,  444,  44  N.  W.  527,  18 
Am.  St.  Rep.  521 ;  Kilpatrick  v.  Barron,  125 
N.  Y.  751,  755,  26  N.  E.  925;  Fleming  v. 
Burnham,  100  N.  Y.  1,  10,  2  N.  E.  905 ;  Fuhr 
r.  Cronin,  82  N.  Y.  App.  Div.  210,  214,  81 
N.  Y.  Suppl.  536 ;  Sproule  v.  Davies,  69  N.  Y. 
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indubitable  ;  a  title  in  which  there  is  no  doubt  involved  either  as  to  matter  of  law 
or  fact ;  a  title  which  a  reasonable  purchaser,  well  informed  as  to  the  facts  and 
their  legal  bearings,  willing  and  anxious  to  perform  his  contract,  would,  in  the  exer- 
cise of  that  prudence  which  business  men  ordinarily  bring  to  bear  on  such  trans- 
actions, be  willing  and  ought  to  accept  a  title  reasonably  free  from  such  doubts 
as  would  affect  the  market  value  of  the  estate ;  one  which  a  prudent  man  with 
knowledge  of  all  the  facts  and  their  legal  bearings  would  be  willing  to  accept 
a  title  of  such  character  as  should  assure  to  the  vendee  a  peaceable  enjoyment  of 
the  property.^^    (See  Good  Title  ;  and,  generally,  Yendor  and  Purchaser.) 

Market  overt,  a  fair  or  market  held  at  stated  intervals  in  particular 
places  by  virtue  of  a  charter  or  provision,  to  which  ordinary  markets  or  stores  for 
the  sale  of  merchandise  bear  no  resemblance.^'    (See,  generally,  Sai.es.^^) 

Market  price  or  VALUE.^^  The  price  fixed  by  buyer  and  seller  in  an  open 
market  in  the  usual  and  ordinary  course  of  lawful  trade  and  competition;^  the 
price  or  value  of  the  article  established  or  shown  by  sales,  public  or  private,  in 
the  ordinary  way  of  business ;  the  fair  value  of  the  property  as  between  one 
who  desires  to  purchase  and  one  who  desires  to  sell;^^  the  current  price ;  the 
current  value  ;  the  general  or  ordinary  price  for  which  property  may  be  bought 
and  sold;^  the  actual  price  at  which  a  commodity  is  commonly  sold;^*^  the  rate 
at  which  a  thing  is  sold  ;  a  lixed  and  established  price  for  the  time  ;  ^  the  price 
at  which  articles  are  sold  and  purchased  clear  of  every  charge  but  such  as  are  laid 
upon  them  at  the  time  of  sale.^^  (Market  Price :  Evidence,  see  Evidence.  Of 
Goods  Lost  or  Injured  by  Carrier,  see  Carriers.  Of  Property  Converted,  see 
Trover  and  Conversion.  Of  Property  Sold,  see  Sales  ;  Vendor  and  Pur- 
chaser. Of  Property  Taken  For  Public  Use,  see  Eminent  Domain.  Under 
Customs  Laws,  see  Customs  Duties.) 

MARKET  REPORTS.    See  Evidence. 

MARLE.    A  kind  of  earth  or  mineral.'"^ 


App.  Div.  502,  503,  75  N.  Y.  Suppl.  229; 
Kerrigan  v.  Backus,  C9  N.  Y.  App.  Div.  329, 
331,  74  N.  Y.  Suppl.  906;  Wright  r.  Mayer, 
47  N.  Y.  App.  Div.  604,  608,  62  N.  Y.  Suppl. 
610;  Weil  r.  Radley,  31  Y.  App.  Div.  25, 
29,  52  N.  Y.  Suppl.  398;  Simis  f.  McElvoy, 
12  N.  Y.  App.  Div.  434,  436,  42  N.  Y.  Suppl. 
290;  Holmes  r.  Woods,  168  Pa.  St.  530,  539, 
32  Atl.  54;  Schenck  r.  Wicks,  23  Utah  576, 
682,  65  Pac.  732;  Morrison  v.  Waggj',  43 
W.  Va.  405,  411,  27  S.  E.  314. 

22.  Ormsbv  r.  Graham,  123  Iowa  202,  210, 
98  N.  W,  724;  Tomlin  x.  McChord,  5  J.  J. 
Marsh.  (Kv.)  135;  Vought  r.  Williams,  120 
N.  Y.  253,  257,  24  N.  E.  195,  17  Am.  St.  Rep. 
634,  8  L.  R.  A.  591  [affirming  46  Hun  638]  ; 
Swayne  v.  Lvon,  67  Pa.  St.  436. 

23.  Dalzell  v.  Crawford,  1  Pars.  Eq.  Cas. 
(Pa.)  37,  45. 

24.  Todd  V.  Union  Dime  Sav.  Inst.,  128 
N.  Y.  636,  639,  28  N.  E.  504. 

25.  Roberts  r.  McFadden,  32  Tex.  Civ.  App. 
47,  53,  74  S.  W.  105. 

26.  Barnard  r.  Brown,  112  Mich.  452,  455, 
70  N.  W.  1038,  67  Am.  St.  Rep.  432. 

27.  Fawcett  v.  Osborn,  32  111.  411,  426,  83 
Am.  Dec.  278.  See  also  2  Blackstone  Comm. 
449 ;  5  Coke  83. 

28.  See  also  5  Cyc.  210  note  72. 

29.  Value  and  price  are  not  synonymous  or 
the  necessary  equivalents  of  each  other,  al- 
though commonly  "  market  value "  and 
"  market  price  "  are  legal  equivalents.  Theiss 
V.  Weiss,  166  Pa.  St.  9,  17,  31  Atl.  63,  45  Am. 
St.  Rep.  638  [citing  Kountz  v.  Kirkpatrick, 


72  Pa.  St.  376,  386,  13  Am.  Rep.  887].  The 
"  market  price  "  and  "  market  value  "  of  an 
article  of  commerce  are  ordinarily  the  same, 
and  therefore  generally  and  ordinarily  the 
two  terms  mean  the  same  thing,  and  the 
courts  ordinarily  permit  the  market  price  of 
an  article  to  be  the  measure  of  its  market 
value.  The  market  price  is  evidence  of  mar- 
ket value,  but  is  not  conclusive.  Johnson- 
Brinkman  Commission  Co.  v.  Wabash  R.  Co., 
64  Mo.  App.  590,  593. 

30.  Love  joy  v.  Michels,  88  Mich.  15,  24,  49 
N.  W.  901,  13  L.  R.  A.  770. 

31.  Murray  r.  Stanton,  99  Mass.  345, 
348. 

32.  Palmer  v.  Penobscot  Lumbering  Assoc., 
90  Me.  193,  198,  38  Atl.  108  [citing  Chase  v. 
Portland,  86  Me.  367,  29  Atl.  1104]. 

33.  Century  Diet,  [quoted  in  Sloan  i\ 
Baird,  162  N.  Y.  327,  330,  56  N.  E.  752]. 
See  also  12  Cyc.  999. 

34.  See  12  Cyc.  999. 

35.  Sanford  v.  Peck,  63  Conn.  486,  494,  27 
Atl.  1057;  Parmenter  v.  Fitzpatrick,  135  N.  Y. 
190,  196,  31  N.  E.  1032. 

36.  Douglas  v.  Merceles,  25  N.  J.  Eq.  144, 
147. 

37.  Blvdenburgh  v.  Welsh,  3  Fed.  Cas.  No. 
1,583,  Baldw.  331,  340. 

38.  Barrett  v.  The  Wacousta,  2  Fed.  Cas. 
No.  1,050,  1  Flipp.  517,  519. 

39.  So  used  in  the  revenue  law.  Goodwin 
i\  U.  S.,  10  Fed.  Cas.  No.  5,554,  2  Wash.  493, 
499. 

40.  Ogden  v.  Riley,  14  N.  J.  L.  186,  187, 


820    [26Cyc.]    MARQUE  AND  REPRISAL,  LETTERS  OE 

MARQUE  AND  REPRISAL,  LETTERS  OF.  A  commission  to  attack  the  sul)ject8 
of  a  foreign  state  on  the  high  seas  beyond  the  hmits  of  the  state,  seize  their 
property,  and  put  it  in  sequestration/^    (See,  generally.  War.) 


25  Am.  Dec.  513  [citing  Jacob  L.  Diet.],  in 
its  natural  state  being  a  part  of  the  free- 
hold. 

41.  Gibbons  v.  Livingston,  6  N.  J.  L.  236, 
255,  being  a  hostile  act  of  aggression. 

Vessels  sailing  under  letters  of  marque 
which  have  not  been  granted  by  some  sov- 
ereign power  are  illegal  and  such  vessels  may 
be  treated  as  pirates.  The  Ambrose  Light,  25 
Fed.  408,  417.  And  it  has  been  held  that  the 
owners  of  letters  of  marque  are  responsible 


for  injuries  committed  on  the  high  seas  by  the 
commanders  of  the  vessels  sent  out  by  them, 
at  least  to  the  value  of  the  vessels.  Talbot  f. 
Commanders  and  Owners  of  Three  Brigs,  1 
Dall.  (Pa.)  95,  1  L.  ed.  52.  So  where  a 
vessel  is  unlawfully  captured  by  a  lette'f  of 
marque,  the  owner  may  libel  against  the  cap- 
turing vessels  and  her  captain,  for  reparation 
of  the  loss  and  damage  sustained  by  such 
capture.  Gibbs  r.  The  Two  Friends,  10  Fed. 
Gas.  No.  5,386,  Bee  416. 
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CROSS-REFERENCES 

For  Matters  Kelating  to  : 

Abandonment  and  Kon-Snpport,  see  Husband  and  Wife. 
Abduction,  see  Abduction. 

Administration  of  Estate,  see  Executors  and  xA^dministrators. 
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For  Matters  Relating  to  —  {continued  ) 
Adultery  : 

As  Crime,  see  Adultery. 

As  Ground  For  Divorce,  see  Divorce. 

Living  in  Adultery  as  Crime,  see  Lewdness. 
Alien,  see  Aliens.    And  see  Citizb^ns. 

Alienation  of  Affections  and  Enticement,  see  Husband  and  Wife. 
Bigamj  as  Crime,  see  Bigamy. 

Breach  of  Promise  to  Marry,  see  Breach  of  Promise  to  Marry. 

Citizenship,  see  Citizens.    And  see  Aliens. 

Community  Property,  see  Husband  and  Wife. 

Condition  in  Restraint  of  Marriage,  see  Contracts  ;  Deeds. 

Conspiracy  to  Procure-  or  to  Prevent  Marriage,  see  Conspiracy. 

Constitutional  Law,  see  Constitutional  Law. 

Contract : 

In  Consideration   of   Marriage,   see   Commercial   Paper  ;   Contracts  ; 
Frauds,  Statute  of  ;  Husband  and  Wife. 

In  Restraint  of  Marriage,  see  Contracts.    And  see  Deeds. 

To  Procure  Marriage,  see  Contracts. 
Criminal  Conversation,  see  Husband  and  Wife. 
Curtesy,  see  Curtesy. 

Descent  and  Distribution,  see  Descent  and  Distribution. 
Divorce,  Absolute  and  Limited,  see  Divorce. 
Dower,  see  Dower. 

Fraud  Inducing  Marriage  as  Founding  Action  For  Damages,  see  Fraud. 
Insurance,  see  Insurance;  and  the  Particular  Insurance  Titles. 
Legitimacy  of  Child,  see  Bastards. 
Living  in  Adultery,  see  Lewdness. 
Marriage  as  Affecting : 

Bastardy  and  Bastardy  Proceedings,  see  Bastards. 

Citizenship,  see  Citizens.    And  see  Aliens. 

Criminal  Capacity,  see  Criminal  Law. 

Domicile,  see  Domicile. 

Exemption,  see  Exemptions. 

Guardianship,  see  Guardian  and  Ward. 

Homestead,  see  Homesteads. 

Settlement  of  Pauper,  see  Paupers. 

Testamentary  Capacity,  see  Wills. 
Marriage  as  Consideration  For  Promise,  see  Commercial  Paper  ;  Con- 
tracts ;  Husband  and  Wife. 
Marriage  as  Excusing  Performance  of  Condition  of  Appeal-Bond,  see  Appeal 

AND  Error. 
Marriage  as  Revoking : 

Designation  of  Beneficiary,  see  Mutual  Benefit  Insurance. 

Submission  to  Arbitration,  see  Arbitration  and  Award. 

Will,  see  Wills. 

Marriage  as  Yiolation  of  Indentures  of  Apprenticeship,  see  Apprentices 
Marriage  Brocage,  see  Contracts. 

Marriage  of  Guardian  as  Terminating  Guardianship,  see  Guardian  and  Ward. 
Marriage  of  Minor  as  Emancipation,  see  Parent  and  Child. 
Marriage  of  Ward  : 

As  Affecting  Time  to  Sue  on  Guardian's  Bond,  see  Guardian  and  Ward. 

As  Terminating  Guardianship,  see  Guardian  and  Ward. 
Marriage  Pendente  Lite: 

As  Abating  Suit,  see  Abatement  and  Revival;  Appeal  and  Error. 

As  Affecting  Costs,  see  Costs. 
Marriage  Settlement,  see  Husband  and  Wife. 
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For  Matters  Kelating  to  —  {continued  ) 

Married  Woman,  see  Husband  and  Wife. 
Parent  and  Child,  see  Parent  and  Child. 
Pleading  : 

Generally,  see  Pleading. 

In  Action  By  or  Against  Husband  or  Wife  in  General,  see  Husband  and 
Wife. 

In  Action  For  Criminal  Conversation,  see  Husband  and  Wife. 

In  Action  For  Divorce,  see  Divorce. 

In  Action  For  Dower,  see  Dower. 

In  Action  For  Wrongfully  Causing  Death,  see  Death. 
Eelation  of  Husband  and  Wife,  see  Husband  and  Wife. 
Kemarriage : 

Of  Divorced  Spouse  as  Affecting  Dower  Right,  see  Dower. 
Of  Motlier  of  Ward  as  Affecting  Guardianship  by  E'ature,  see  Guardian 
AND  Ward. 

Of  Surviving  Spouse  as  Affecting  Eights  as  Distributee,  see  Descent  and 
Distribution. 
Seduction : 

As  Criminal  Conversation,  see  Husband  and  AYife. 

Generally,  see  Seduction. 
Separate  Maintenance,  see  Husband  and  Wife. 
Separation  of  Spouses : 

By  Agreement,  see  Husband  and  Wife. 

By  Judicial  Decree,  see  Divorce. 

I.  NATURE  AND  ESSENTIALS  IN  GENERAL. 
A.  Definition.  In  the  law  "marriage"  may  mean  either  the  acts,  agree- 
ments, or  ceremony  by  which  two  persons  enter  into  wedlock,  or  their  subse- 
quent relation  created  thereby.^  In  the  latter  sense,  it  is  the  civil  status  or  per- 
sonal relation  of  one  man  and  one  woman  joined  together  in  a  matrimonial  union 
which  was  lawfully  entered  into,  is  intended  to  continue  during  their  joint  lives, 
is  not  dissoluble  by  their  consent  or  agreement,  and  which  involves  the  reciprocal 
rights  and  obligations  imposed  bylaw  on  such  a  union.^  It  is  now  the  commonly 
accepted  doctrine  that  marriage  is  a  civil  contract,  requiring  only  the  free  and 


1.  Campbell  Crampton,  2  Fed.  417,  18 
Blatehf.  150.  And  see  Linebaugh  v.  Line- 
baugh,  137  Cal.  26,  69  Pae.  616;  Andrews  v. 
Andrews,  188  U.  S.  14,  30,  23  S.  Ct.  237,  47 
L.  ed.  366;  Maynard  v.  Hill,  125  U.  S.  190,  8 
S.  Ct.  723,  31  L.  ed.  654. 

2.  Arizona. —  U.  8.  v.  Tenney,  2  Ariz.  127, 
11  Pac.  472. 

California. —  Kilburn  v.  Kilburn,  89  Cal. 
46,  26  Pac.  6:6,  23  Am.  St.  Rep.  447;  Mott 
V.  Mott,  82  Cal.  413,  22  Pac.  1140. 

Florida. —  Coogler  v.  Rogers,  25  Fla.  853, 
7  So.  391. 

Indiana. —  Roche  v.  Washington,  19  Ind. 
53,  81  Am.  Dec.  376. 

Missouri. —  Banks  v.  Galbraith,  149  Mo. 
529,  51  S.  W.  105;  State  v.  Bittick,  103  Mo. 
183,  15  S.  W.  325,  23  Am.  St.  Rep.  869,  11 
L.  R.  A.  587. 

0/iio.— Swartz  v.  State,  13  Ohio  Cir.  Ct. 
62,  7  Ohio  Cir.  Dec.  43. 

Utah.— Riddle  v.  Riddle,  26  Utah  268,  72 
Pac.  1081. 

Washington. —  In  re  McLaughlin,  4  Wash. 
570,  30  Pac.  651,  16  L.  R.  A.  699. 


Other  definitions. —  "  The  word  '  marriage  ' 
signifies,  in  the  first  instance,  that  act  by 
which  a  man  and  woman  unite  for  life,  with 
the  intent  to  discharge  towards  society  and 
one  another  those  duties  which  result  from 
the  relation  of  husband  and  wife.  The  act  of 
union  having  been  once  accomplished,  the 
word  comes  afterward  to  denote  the  relation 
itself."    Schouler  Dom.  Rel.  §  12. 

"  The  civil  status  ...  of  one  man  and  one 
woman  united  in  law  for  life,  for  the  dis- 
charge to  each  other,  and  the  community,  of 
the  duties  legally  incumbent  on  those  whose 
association  is  founded  on  the  distinction  of 
sex."  1  Bishop  Marr.,  Div.  &  Sep.  §  3  [quoted 
in  Olson  v.  Peterson,  33  Nebr.  358,  361,  50 
N.  W.  155]. 

"  The  union  of  one  man  and  one  woman  *'  so 
long  as  they  both  shall  live,'  to  the  exclusion 
of  all  others,  by  an  obligation  which,  during 
that  time,  the  parties  can  not,  of  their  own 
volition  and  act,  dissolve,  but  which  can  be 
dissolved  only  by  authority  of  the  State." 
Roche  V.  Washington,  19  Ind.  53,  57,  81  Am. 
Dec.  376. 

[I.  A] 
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intelligent  consent  of  parties  capable  of  contracting.^  But  tliis  means  only  that, 
as  viewed  bj  the  law  and  with  reference  to  its  accruing  rights  and  duties,  mar- 
riage is  not  a  religious  rite  or  engagement,  nor  under  ecclesiastical  control,'^  but 
rests  on  a  purely  social  and  civil  basis  and  needs  no  ceremony  or  solemniza- 


Monogamy  an  essential  element. —  It  is  im- 
plied in  the  conception  of  marriage  as  above 
set  forth,  and  an  essential  element  of  it  in  all 
christian  countries,  that  the  relation  can 
exist  only  between  one  man  and  one  woman, 
thus  excluding  both  polygamy  and  poly- 
andry. In  re  Bethell,  38  Ch.  D.  220,  57 
L.  J.  Ch.  487,  58  L.  T.  Rep.  N.  S.  674,  36 
Wkly.  Rep.  503;  Hyde  v.  Hyde,  L.  R.  1  P. 
&  D.  130,  12  Jur.  N.  S.  414,  35  L.  J.  P.  &  M. 
57,  14  L.  T.  Rep.  N.  S.  188.  And  see  cases 
cited  supra,  this  note. 

3.  California. —  Norman  v.  Thomson,  121 
Cal.  620,  54  Pac.  143,  66  Am.  St.  Rep.  74,  42 
L.  R.  A.  343;  Mott  r.  Mott,  82  Cal.  413,  22 
Pac.  1140;  Sharon  v.  Sharon,  67  Cal.  185,  7 
Pac.  456,  635,  8  Pac.  709;  Graham  v.  Ben- 
net,  2  Cal.  503. 

Delaioare. —  State  v.  Miller,  3  Pennew.  518, 
52  Atl.  262;  Doe  v.  Collins,  2  Houst.  128. 

Kentucky. —  Deitzman  v.  Mullin,  108  Ky. 
610,  57  S.  W.  247,  22  Ky.  L.  Rep.  298,  94 
Am.  St.  Rep.  390,  50  L.  R.  A.  808. 

Louisiana. —  Holmes  r.  Holmes,  6  La.  403, 
26  Am.  Dec.  482. 

Massachusetts. —  Little  v.  Little,  13  Gray 
264. 

Minnesota. —  Hulett  v.  Carey,  66  Minn,  327, 
69  N.  W.  31,  61  Am.  St.  Rep.  *419,  34  L.  R.  A. 
384. 

Mississippi. —  Diekerson  v.  Brown,  49  Miss. 
357. 

Missouri. —  State  v.  Fry,  4  Mo.  120;  Chap- 
line  V.  Stone,  77  Mo.  App.  523, 

Nebraska. —  Michigan  University  v.  Mc- 
Guckin,  64  Nebr.  300,  89  N.  W.  778;  Bailey 
r.  State,  36  Nebr.  808,  55  N.  W.  241, 

Nevada.— State  v.  Zichfeld,  23  Nev,  304, 
46  Pac.  802,  62  Am.  St.  Rep.  800,  34  L.  R,  A. 
784, 

New  Hampshire. —  Londonderry  v.  Chester, 
2  N.  H.  268,  9  Am.  Dec.  61. 

New  York.—  O'Gara  v.  Eisenlohr,  38  N.  Y. 
296;  Cheney  V.  Arnold,  15  N,  Y.  345,  69  Am. 
Dec.  609;  Clayton  v.  Wardell,  4  N.  Y.  230; 
Davis  v.  Davis,  7  Daly  308;  Hynes  v.  Mc- 
Dermott,  7  Abb.  N.  Cas,  98;  Jackson  v. 
Winne,  7  Wend.  47,  22  Am.  Dec.  563;  Ctin- 
ningham  v.  BurdelL  4  Bradf.  Surr.  343, 

Ohio. —  Waymire  v.  Jetmore,  22  Ohio  St, 
271. 

Pennsylvania. —  Bonowitz's  Appeal,  168  Pa. 
St.  561,  32  Atl.  98;  Phillips  v.  Gregg,  10 
Watts  158,  36  Am.  Dec.  158;  Com.  v.  Haylow, 
17  Pa.  Super.  Ct.  541 ;  Guardians  of  Poor 
V.  Nathans,  2  Brewst.  149. 

South  Carolina. — ^Davenport  v.  Caldwell, 
10  S,  C.  317;  State  v.  Barefoot,  2  Rich.  209. 

Tennessee. —  McKinney  v.  Clarke,  2  Swan 
321,  58  Am.  Dec.  59. 

Texas. —  Lewis  v.  Ames,  44  Tex.  319. 

United  States. —  Meister  v.  Moore,  96  U.  S. 
76,  24  L.  ed.  826 ;  Mathewson  v.  Phoenix  Iron 
Foundry,  20  Fed.  281. 
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See  34  Cent.  Dig.  tit.  '"  Marriage,"  §  1. 
And  see  infra,  I,  D,  3,  b,  as  to  marriage  as  a 
civil  contract  requiring  only  the  consent  of 
competent  parties. 

Persons  who  may  contract  see  infra,  II. 

Statutes  declaring  marriage  a  civil  con- 
tract.—  In  many  states  statutes  have  been 
enacted  declaring  that  marriage  is  "  a  civil 
contract,"  and  in  some  cases  adding,  what  is 
necessarily  implied  in  all,  that  the  consent  of 
parties  capable  in  law  of  contracting  is  neces- 
sary. 

A  laska.— Civ.  Code  (1900),  c.  2,  §  5. 
Ar/cansas,— Kirby  Dig.  St,  (1904)  §  5171. 
Colorado.— 2    Mills    Annot.    St.  (1891) 
§  2988. 

Georgia.— See  Code  (1895),  §  2412. 
Indiana.— Burnfi  Annot.  St.  (1901)  §  7289. 
Indian  Territory.— St.  (1899)  §  2990. 
/ou-a,— Code  (1897),  §  3139. 
Ji ansa s.— Dassler  Gen.  St.  (1905)  §  4194. 
Louisiana. —  Rev.  Civ.  Code    (1900),  art. 
90. 

Michigan. —  3  Comp,  Laws  (1897),  §  8589. 
Mi7i7iesota.—  l\e\.  St.  (1905)  §  3552. 
Missouri.— Rev.  St.  (1899)  §  4311. 
]S^e6ras/^a.— Comp.  St.  (1905)  §  4273. 
Nevada.— Com\).  Laws  (1861-1900),  §  482. 
New  Mexico. —  Comp.  Laws  (1897),  §  1415, 
New    York.  —  Dom.    Rel.    Law  (1896), 
§  10. 

Oregon.— 2  Ballinger  &  C.  Codes  &  St. 
(1902)  §  5216. 

Washington.— Co^e  (1881),  §  2380. 

Wisconsin.— Rev.  St.  (1898)  §  2328. 

Wyoming.— Rev.  St.  (1899)  §  2955. 

Statutes  declaring  marriage  a  personal  re- 
lation.—  In  several  states  the  statutes  de- 
clare that  marriage  is  a  personal  relation 
arising  out  of  a  civil  contract,  to  which  the 
consent  of  parties  capable  of  making  that  con- 
tract is  necessary. 

California.— C\v.  Code  (1906),  §  55. 

Idaho.— Qiv.  Code  (1901),  §  1989, 

Montana.— Civ.  Code  (1895),  §  50. 

North  Dakota.—  Civ.  Code  ( 1905 ) ,  §  4032. 

Oklahoma.— St.   (1903)   §  3482. 

Porto  Rico.— See  Civ.  Code  (1902),  §  129. 

South  Dakota.— Civ.  Code  (1903),  §  34. 

4.  Maryland. — Fornshill  v.  Murray,  1  Bland 
479,  18  Am.  Dec.  344. 

Missouri.—  State  r.  Fry,  4  Mo.  120. 

New  YorA;.— White  i\  "White.  4  How.  Pr. 
102. 

Vermont. —  Mountholly  v.  Andover,  11  Vt. 
226,  34  Am.  Dec,  685. 

United  States. — ^Maynard  v.  Hill,  125  U,  S. 
190,  8  S.  Ct.  723,  SI'L,  ed.  654;  Mathewson 
V.  Phoenix  Iron  Foundry,  20  Fed.  281. 

Canada. —  See  Delpit  v.  Cote,  20  Quebec 
Super.  Ct.  338. 

Compare  Com.  v.  Nesbit,  34  Pa,  St.  398, 
where  it  is  said  that  marriage  is  not  purely  a 
civil  but  also  a  religious  contract. 
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tion.^  The  contract  to  many,  contemplating  a  future  actual  marriage,  is  indeed 
an  executory  agreement  having  many  of  the  characteristics  of  ordinary  contracts, 
although  differing  from  other  contracts  in  essential  particulars,  and  terminating 
with  the  actual  nuptials.^  But  marriage  in  the  sense  of  the  completed  matrimonial 
entyagement  is  unlike  any  other  contract  known  to  the  law  chiefly  because  it 
cannot  be  terminated  or  dissolved  by  the  parties,  but  only  by  the  sovereign  power 
of  the  state.  Nor  can  its  mutual  rights  and  obligations  be  modified  by  agree- 
mentJ  In  truth,  whatever  contractual  elements  it  may  contain,  these  are 
important  only  in  its  inception  ;  for  once  entered  upon  it  becomes  a  relation 
rather  than  a  contract,  and  invests  each  party  with  a  status  toward  the  other  and 
society  at  large,  involving  duties  and  responsibilities  which  are  no  longer  matter 
for  private  regulation  but  concern  the  commonwealth,^  And  in  this  aspect 
marriage  is  a  civil  or  social  \x\^\Ai\\SAO\\^  jyuhlici  jiiris^  being  the  foundation  of  the 


5.  Illinois. —  McKenna  r.  McKenna,  73  111. 
App.  64. 

Massachusetts. —  Little  r.  Little,  13  Gray 
264. 

Nebraska. —  Eaton  v.  Eaton,  60  Nebr,  670, 
92  N.  W.  995,  00  L.  R.  A.  605. 

Utah.--m\ton  v.  Roylance,  25  Utah  129, 
69  Pac.  660,  95  Am.  St.'Rep.  821,  58  L.  R.  A. 
723. 

United  States. —  Meister  v.  Moore,  96  U.  S. 
76,  24  L.  ed.  820. 

And  see  infra,  I,  D,  3,  a. 

6.  A  contract  for  a  future  marriage  re- 
sembles other  contracts  in  that  an  action  for 
damages  will  lie  for  its  breach.  See  Breach 
OF  Promise  to  Marry,  5  Cyc.  999,  1018. 
And  it  may  involve  the  regulation  of  the 
respective  property  rights  of  the  parties  after 
they  are  married.  See  Husband  and  Wife, 
21  Cyc.  1243  et  seq.  But  vi^hereas  infants 
are  precluded  from  entering  into  most  of  the 
ordinary  business  contracts,  the  age  of  con- 
sent to  a  marriage  contract  is  fixed  by  com- 
mon law  or  statutes  at  an  earlier  period  than 
that  of  legal  majority  for  other  purposes. 
See  infra,  11,  A.  And  see  Wade  r.  Kalb- 
fleisch,  58  N.  Y.  282,  17  Am.  Rep.  250;  White 
V.  White,  4  How.  Pr.  (N.  Y.)  102;  Randall 
V.  Krieger,  23  Wall.  (U.  S.)  137,  23  L.  ed. 
124.  Again,  unlike  the  case  of  an  ordinary 
contract,  the  courts  will  not  compel  the  spe- 
cific performance  of  a  contract  to  marry. 
Eversley  Law  Dom.  Rel.  127.  So  also  the 
laws  against  miscegenation  impose  a  limita- 
tion as  to  this  particular  contract  which  does 
not  obtain  in  ordinary  dealings  between  peo- 
ple of  different  races.  See  infra,  11,  E. 
And  as  to  the  validity  of  such  laws  as  an 
exercise  of  the  police  power  see  State  i\  Gib- 
son, 36  Ind.  389,  10  Am.  Rep.  42;  Plessy  v. 
Ferguson,  163  U.  S.  537,  16  S.  Ct.  1138,  41 
L.  ed.  256 ;  and  Constitutional  Law,  8  Cyc. 
1074.  Unlike  ordinary  contracts,  which  may 
be  limited  in  point  of  time  as  the  parties  may 
agree,  the  contract  to  marry  can  only  be 
entered  into  with  a  view  to  the  continuance 
of  the  marital  relation  through  life.  Letters 
V.  Cady,  10  Cal.  533;  Peck  v.  Peck,  155  Mass. 
479,  30  N.  E.  74;  Randall's  Case,  5  City  Hall 
Rec.  (N.  Y.)  141.  Nor  is  a  contract  to  marry 
within  the  prohibition  of  a  statute  relating 
to  Sunday  contracts.  Com.  v.  Nesbit,  34  Pa. 
St.  398.    Neither  is  this  contract  within  the 


statute  of  frauds.  See  Frauds,  Statute  of, 
20  Cvc.  199. 

7.  Alabama.— Gve^n  v.  State,  58  Ala.  190, 
29  Am.  Rep.  739. 

Connecticut. —  Allen  v.  Allen,  73  Conn.  54, 
46  Atl.  242,  84  Am.  St.  Rep.  135,  49  L.  R.  A. 
142. 

Delaware. —  Townsend  r.  Griffin,  4  Harr. 
440. 

/j!(^iaHa.— Barkshire  r.  State,  7  Ind.  389, 
65  Am.  Dec.  738. 

Kentucky. —  Maguire  v.  Maguire,  7  Dana 
181. 

Maine. —  Adams  v.  Palmer,  51  Me.  480. 

Maryland. —  Ridgely  v.  Ridgely,  79  Md. 
298,  29  Atl.  597,  25  L.  R.  A.  800. 

Massachusetts. —  Smith  r.  Smith,  13  Gray 
209. 

Minnesota. —  Hulett  v.  Carey,  66  Minn.  327, 
69  N.  W.  31,  61  Am.  St.  Rep.  419,  34  L.  R.  A. 
384. 

Neio  York. —  Kujek  v.  Goldman,  150  N.  Y. 
176,  44  N.  E.  773,  55  Am.  St.  Rep.  670,  34 
L.  R.  A.  156;  White  v.  White,  4  How.  Pr.  102. 

Pennsylvania. —  Bonowitz's  Appeal,  168  Pa. 
St.  561,  32  Atl.  98. 

South  Carolina. —  Duke  v.  Fulmer,  5  Rich. 
Eq.  121. 

Tennessee. — ^McKinney  v.  Clarke,  2  Swan 
321,  58  Am.  Dec.  59. 

C/#a7i.— Palmer  v.  Palmer,  20  Utah  31,  72 
Pac.  3,  99  Am.  St.  Rep.  820,  01  U  R.  A.  641; 
Hilton  V.  Roylance,  25  Utah  129,  69  Pac.  660, 
95  Am.  St.  Rep.  821,  58  L.  R.  J  ,  723;  U.  S. 
i\  Snow,  4  Utah  313,  9  Pac.  697, 

United  States.—  Maynard  r.  Hill,  125  U.  S. 
190,  8  S.  Ct.  723,  31  L.  ed.  654;  Reynolds  r. 
U.  S.,  98  U.  S.  145,  25  L.  ed.  244;  Randall  v. 
Krieger,  23  Wall.  137,  23  L.  ed.  124. 

8.  Connecticut. —  Allen  v.  Allen^,  73  Conn. 
54,  46  Atl.  242,  84  Am.  St.  Rep.  135,  49 
L.  R.  A.  142. 

Illinois.— Roth.  v.  Roth,  104  111.  35,  44  Am. 
Rep.  81 ;  East  St.  Louis  r.  St.  Louis  Gaa 
Light,  etc.,  Co.,  98  111.  415,  38  Am.  Rep.  97. 

Indiana. —  Noel  v.  Ewing,  9  Ind.  37. 

Mississippi. —  Carson  v.  Carson,  40  Miss. 
349;  Magee  r.  Young,  40  Miss.  164,  90  Am. 
Dec.  322. 

Missouri.— State  v.  Fry,  4  Mo.  120. 

Ncto  York. —  Edgecomb  v.  Buckhout,  83 
Hun  168,  31  N.  Y.  Suppl.  655;  White  v. 
White,  4  How.  Pr.  102. 
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family  and  the  origin  of  domestic  relations  of  the  utmost  importance  to  civiliza- 
tion and  social  progress  ;  hence  the  state  is  deeply  concerned  in  its  maintenance 
in  purity  and  integrity.^ 

B.  Power  to  Reg-ulate  and  Control.  The  legislature  of  each  state  has 
authority,  with  respect  to  the  matrimonial  contracts  of  its  own  citizens,  to  regu- 
late the  qualifications  of  the  contracting  parties,  the  forms  or  proceedings  essen- 
tial to  constitute  a  marriage,  the  duties  and  obligations  it  creates,  its  effect  upon 
property  rights,  and  the  causes  for  its  dissolution.^^  It  is  also  within  tlie  legisla- 
tive power  to  validate  or  confirm,  by  statute,  a  marriage  which  was  voidable  on 
account  of  some  statutory  disability  or  the  neglect  of  some  statutory  requisite.^^ 


Rhode  Island. —  Ditson  v.  Ditson,  4  R.  I. 
87. 

South  Carolina. —  McCreery  v.  Davis,  44 
S.  C.  195,  22  S.  E.  178,  51  Am.  St.  Rep.  794, 
28  L.  R.  A.  655. 

Utah.—-FsilmeY  v.  Palmer,  26  Utah  31,  72 
Pac.  3,  99  Am.  St.  Rep.  820,  61  L.  R.  A.  641 ; 
Hilton  V.  Roylance,  25  Utah  129,  69  Pac.  660, 
95  Am.  St.  Rep.  821,  58  L.  R.  A.  723. 

United  States. —  Haddock  v.  Haddock,  201 
U.  S.  562,  608,  26  S.  Ct.  525,  50  L.  ed.  867; 
U.  S.  V.  Grimley,  137  U.  S.  147,  11  S.  Ct.  54, 
34  L.  ed.  636;  Holmes  v.  Holmes,  12  Fed.  Cas. 
No.  6,638,  1  Abb.  525,  1  Sawy.  99;  Starr  v. 
Hamilton,  22  Fed.  Cas.  No.  13,314,  Deady  268. 

England. —  Sottomayer  v.  De  Barros,  5 
P.  D.  94,  49  L.  J.  P.  D.  &  Adm.  1,  41  L.  T. 
Rep.  N.  S.  281,  27  Wkly.  Rep.  917;  Niboyet 
y.  Niboyet,  4  P.  D.  1,  11,  48  L.  J.  P.  D.  & 
Adm.  1,  39  L.  T.  Rep.  N.  S.  486,  27  Wkly. 
Rep.  203.  In  the  case  last  cited  it  was  said: 
"  Marriage  is  the  fulfilment  of  a  contract 
satisfied  by  the  solemnization  of  the  marriage, 
but  marriage  directly  it  exists  creates  by  law 
a  relation  between  the  parties  and  what  is 
called  the  status  of  each.  The  status  of  an 
individual,  used  as  a  legal  term,  means  the 
legal  position  of  the  individual  in  or  with 
regard  to  the  rest  of  a  community.  That  re- 
lation between  the  parties,  and  that  status  of 
each  of  them  with  regard  to  the  community, 
which  are  constituted  upon  marriage,  are  not 
imposed  or  defined  by  contract  or  agreement 
but  by  law." 

Consent  the  only  contractual  element. — The 
supreme  court  of  the  United  States,  in  speak- 
ing of  marriage  as  a  contract,  said :  "  Per- 
haps the  only  element  of  a  contract,  in  the 
ordinary  acceptation  of  the  term,  that  exists 
is  that  the  consent  of  the  parties  is  necessary 
to  create  the  relation."  Randall  v.  Krieger, 
23  Wall.  (U.  S.)  137,  147,  23  L.  ed.  124. 

Marriage  a  domestic  relation. —  Marriage, 
although  entered  into  by  a  contract,  estab- 
lishes between  the  parties  a  social  or 
domestic  relation,  that  of  husband  and  wife, 
the  obligations  of  which  do  not  arise  from  the 
consent  of  concurring  minds,  but  are  tlie 
creations  of  the  law.  Adams  v.  Palmer,  51 
Me.  480 ;  Ditson  v.  Ditson,  4  R.  I.  87 ;  Cook 
'V.  Cook,  56  Wis.  195,  14  N.  W.  33,  443,  43 
Am.  Rep.  706. 

Divorce  laws  as  impairment  of  obligation 
of  contract  see  Constitutional  Law,  8  Cyc. 
992. 

9.  California.— Mott  v.  Mott,  82  Cal.  413, 
22  Pac.  1140. 
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Connecticut. —  Allen  v.  Allen,  73  Conn.  54, 
46  Atl.  242,  84  Am.  St.  Rep.  135,  49  L.  R.  A. 
142. 

Kentucky. —  Maguire  v.  Maguire,  7  Dana  ' 
181   {quoted  in  Marriage  License  Docket,  4 
Pa.  Dist,  162].    And  see  Rose  v.  Rose,  104 
Ky.  48,  46  S.  W.  524,  20  Ky.  L.  Rep.  417,  84 
Am.  St.  Rep.  430,  41  L.  R.  A.  353. 

Maryland. —  Lewis  r.  Tapman,  90  Md.  294, 
45  Atl.  459,  47  L.  R.  A.  385. 

Massachusetts. —  Smith  v.  Smith,  13  Gray 
209. 

Missouri. —  Trammell  v.  Vaughan,  158  Mo. 
214,  59  S.  W.  79,  81  Am.  St.  Rep.  302,  51 
L.  R.  A.  854. 

New  Jersey. —  Hayden  v.  Vreeland,  37 
N.  J.  L.  372,  18  Am.  Rep.  723. 

Neiv  York. —  Livingston  v.  Livingston,  173 
N.  Y.  377,  66  N.  E.  123,  93  Am.  St.  Rep.  600, 
61  L.  R.  A.  800;  Wade  v.  Kalbfleisch,  58 
N.  Y.  282,  17  Am.  Rep.  250;  Fisk  v.  Fisk,  6 
N.  Y.  App.  Div.  432,  39  N.  Y.  Suppl.  537; 
White  V.  White,  4  How.  Pr.  102. 

West  Yirginia. —  Flint  r.  Gilpin,  29  W.  Va. 
740,  3  S.  E.  33. 

Wisconsiji. —  Cook  v.  Cook,  56  Wis.  195,  14 
N.  W.  33,  443,  43  Am.  Rep.  706. 

United  States. —  Maynard  v.  Hill,  125  U.  S. 
190,  8  S.  -Ct.  723,  31  L.  ed.  654. 

Marriage  in  seceded  state. —  A  marriage 
contracted  in  Virginia  after  the  secession  of 
that  state,  and  before  the  reestablishment  of 
the  government  under  the  Alexandria  consti- 
tution, is  not  therefore  invalid.  Oneale  V. 
Com.,  17  Gratt.  (Va.)  582. 

10.  Kansas. —  State  v.   Walker,   36  Kan. 
297,  13  Pac.  279,  59  Am.  Rep.  556. 

Louisiana. — ■  Patton  r.  Philadelphia,  1  La. 
Ann.  98. 

New  York.— Wade  v.  Kalbfleisch,  58  N.  Y. 
282,  17  Am.  Rep.  250. 

North  Carolina. —  Baity  v.  Cranfill,  91 
N.  C.  293,  49  Am.  Rep.  641. 

West  Virginia. —  Flint  v.  Gilpin,  29  W.  Va. 
740,  3  S.  E.  33. 

Consent  of  state. —  In  Eaton  v.  Eaton,  66 
Nebr.  676,  92  N.  W.  995,  60  L.  R.  A.  605,  it 
is  said  that  there  can  be  no  valid  marriage 
without  the  consent  of  the  state. 

11.  Connecticut. —  Goshen  v.  Stonington,  4 
Conn.  209,  10  Am.  Dec.  121. 

DelaA.Dare. — Moore  v.  Whittaker,  4  Harr.  50. 
Maryland. —  Harrison  v.  State,  22  Md.  468, 
85  Am.  Dec.  658. 

Tennessee. —  Andrews  v.  Page,  3  Heisk.  653. 
Texas. —  Lewis  v.  Ames,  44  Tex.  319. 
But  compare  White  v.  White,  105  Mass. 
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As  between  the  federal  and  state  governments  the  power  to  control  and  regulate 
marriages  is  retained  by  the  latter,^'^  and  is  not  vested  in  congress,^^  except  in  the 
District  of  Colnmbia  and  in  the  territories  of  the  United  States. 

C.  What  Law  Governs — l.  In  General.  The  validity  of  a  marriage  is 
determined  by  the  law  of  the  place  where  it  was  contracted  or  celebrated,  and  if 
YaUd  there  it  will,  generally,  be  held  valid  in  any  state  or  country  in  which  the 
parties  may  subsequently  reside,^"^  although  it  would  have  been  invalid  by  the 
law  of  such  subsequent  domicile  if  contracted  there,^^  and,  according  to  some 
authorities,  even  where  the  parties  left  the  state  of  their  domicile  and  went  to 
a  foreign  state  or  country  and  were  there  married,  for  the  purpose  of  evading 


325,  7  Am.  RejD.  526,  where  such  an  act  was 
held  an  unconstitutional  invasion  of  the  ju- 
dicial power. 

Forbidding  collateral  impeachment. —  The 
legislature  has  power  to  pass  a  statute  pro- 
viding that  the  validity  of  existing  mar- 
riages shall  not  be  questioned  in  the  trial 
of  collateral  issues,  on  account  of  the  in- 
sanity or  idiocy  of  either  party.  Goshen  V, 
Richmond,  4  Allen  (Mass.)  458. 

Operation  and  effect  of  curative  statutes 
see  infra,  V,  D. 

12.  Morales  v.  Marigny,  14  La.  Ann.  855 ; 
Lonas  r.  State,  3  Heisk.  (Tenn.)  287;  Fran- 
cois v.  State,  9  Tex.  App.  144;  Frasher  r. 
State,  3  Tex.  App.  2G3,  30  Am.  Rep.  131. 

13.  State  V.  Gibson,  36  Ind.  389,  10  Am. 
Rep.  42. 

14.  California. —  Pearson  v.  Pearson,  51 
Cal.  120. 

District  of  Columbia. —  Travers  v.  Rein- 
hardt,  25  App.  Ca's.  567. 

Hawaii. — Hawaii  v.  Si  Shee,  12  Hawaii  329. 

Kentucky. —  Dumaresly  v.  Fishly,  3  A.  K. 
Marsh.  368. 

Maine. —  Hiram  v.  Pierce,  45  Me.  367,  71 
Am.  Dec.  555. 

Maryland. —  Jackson  v.  Jackson,  82  Md.  17, 
33  Atl.  317,  34  L.  R.  A.  773;  Harrison  v. 
State,  22  Md.  468,  85  Am.  Dec.  658;  Forn- 
shill  V.  Murray,  1  Bland  479,  18  Am.  Dec.  344. 

Massachusetts. —  Com.  r.  Kenney,  120  Mass. 
387;  Com.  v.  Hunt,  4  Cush.  49;  Sutton  v. 
Warren,  10  Mete.  451. 

Minnesota. — McHenry  v.  Bracken,  93  Minn. 
510,  101  N.  W.  960. 

Mississippi. —  Carroll  v.  Renich,  7  Sm.  &  M. 
798. 

Missouri. —  Banks  v.  Galbraith^  149  Mo. 
529,  51  S.  W.  105;  Bover  v.  Dively,  58  Mo. 
510. 

Nebraska.— mWs  v.  State,  61  Nebr.  589, 
85  N.  W.  836,  57  L.  R.  A.  155. 

Neio  Jersey. —  Smith  r.  Smith,  52  N.  J.  L. 
207,  19  Atl.  255;  Clark  v.  Clark,  52  N.  J. 
Eq.  650,  30  Atl.  81. 

NeiD  York. —  Matter  of  Denick,  92  Hun  161, 
36  N.  Y.  Suppl.  518;  Caujolle  v.  Ferrie,  26 
Barb.  177 ;  Minor  v.  Jones,  2  Redf.  Surr.  289. 
See  also  Matter  of  Tabor,  31  Misc.  579,  65 
N.  Y.  Suppl.  571.  But  see  Davis  v.  Davis, 
1  Abb.  N.  Cas.  140,  holding  that  a  marriage 
in  the  Indian  Territory  between  non-resident 
whites,  they  not  being  subject  to  the  local 
law,  is  to  be  judged  by  the  law  of  their 
domicile. 

Pennsylvania. —  In  re  McCausland,  213  Pa. 


St.  189,  62  Atl.  780,  110  Am.  St.  Rep.  540; 
Phillips  V.  Gregg,  10  Watts  158,  36  Am.  Dec. 
158. 

Rhode  Island.— In  re  Chace,  26  R.  I.  351, 
58  Atl.  978,  69  L.  R.  A.  493. 

Tennessee. —  Morgan  v.  McGhee,  5  Humphr. 
13. 

United  States. —  Travers  v.  Reinhardt,  205 
U.  S.  424;  Patterson  v.  Gaines,  6  How.  550, 
12  L.  ed.  553;  U.  S.  v.  Hays,  20  Fed.  710; 
Campbell  v.  Crampton,  2  Fed.  417,  18  Blatchf. 
150;  Ponsford  V.  Johnson,  19  Fed.  Cas.  No. 
11,266,  2  Blatchf.  51. 

England.— Brinkley  v.  Atty.-Gen.,  15  P.  D. 
76,  59  L.  J.  P.  D.  &  Adm.  51,  62  L.  T.  Rep. 
N.  S.  911 ;  Compton  v.  Bearcroft,  Buller  N.  P. 
114;  Scrimshire  r.  Scrimshire,  2  Hagg.  Cons. 
395;  Herbert  v.  Herbert,  2  Hagg.  Cons.  263; 
Simonin  v.  Mallac,  6  Jur.  561,  29  L.  J.  P.  &  M. 
97,  2  L.  T.  Rep.  N.  S.  327,  2  Swab.  &  Tr.  67 ; 
Fenton  v.  Livingstone,  5  Jur.  N.  S.  1183,  3 
Macq.  H.  L.  497,  7  Wkly.  Rep.  671;  Lacon  r. 
Higgins,  3  Stark.  178,  D.  &  R.  N.  P.  38,  25 
R.  R.  779.  And  see  Brook  r.  Brook,  9  H.  L. 
Cas.  193,  7  Jur.  N.  S.  422,  4  L.  T.  Rep.  N.  S. 
93,  9  Wkly.  Rep.  461,  11  Eng.  Reprint  703; 
James  v.  James,  51  L.  J.  P.  D.  &  Adm.  24,  30 
Wkly.  Rep.  232. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  3. 

Solemnization  according  to  local  custom. — 
Where  a  marriage  ceremony  was  performed 
in  China  according  to  the  laws  and  cus- 
toms of  that  country,  but  while  the  bride- 
groom was  in  America,  it  was  held  that 
there  was  no  such  "  solemnization "  of  the 
marriage  as  would  entitle  it  to  recognition 
in  America.     In  re  Lum  Lin  Ymg,  59  Fed.  682. 

Royal  marriages. —  The  Royal  Marriage 
Act,  12  Geo.  Ill,  c.  11,  extends  to  prohibit  the 
contracting  of  marriages,  or  to  annul  any 
already  contracted  in  violation  of  its  pro- 
visions, wherever  the  same  may  be  con- 
tracted or  solemnized,  either  within  the  realm 
of  England  or  without.  In  re  Sussex  Peer- 
age, 11  CI.  &  F.  85,  8  Jur.  793,  8  Eng.  Re- 
print 1034. 

15.  California. —  Pearson  v.  Pearson,  51 
Cal.  120. 

Kentucky. —  Dannelli  v.  Dannelli,  4  Bush 
51;  Stevenson  v.  Gray,  17  B.  Mon.  193. 

Maryland. —  Fornshill  v.  Murray,  1  Bland 
479,  18  Am.  Dec.  344. 

Michigan. —  Hutchins  v.  Kimmell,  31  Mich. 
126,  18  Am.  Rep.  164. 

Missouri. —  Johnson  v.  Johnson,  30  Mo.  72, 
77  Am.  Dec.  598. 

United  States. —  Gaines  r.  Relf,  12  How. 
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the  restrictions  of  the  laws  of  their  domicile,  to  which  they  presently  return.^' 
An  exception  to  the  general  rule,  however,  is  made  in  tlie  case  of  marriages 
repugnant  to  the  laws  of  the  domicile  in  respect  to  incest,  polygamy,  or  miscege- 
nation.^^   Conversely  a  marriage  will  not  ordinarily  be  recognized  as  valid  in 


472,  13  L.  ed.  1071;  Campbell  v.  Crampton, 
2  Fed.  417,  18  Blatchf.  150. 

16.  Com.  V,  Graham,  157  Mass.  73,  31 
N.  E.  706,  34  Am.  St.  Rep.  255,  16  L.  R.  A. 
578;  Courtright  v.  Courtriglit,  11  Ohio  Dec. 
(Reprint)  413,  26  Cine.  L.  Bui.  309;  Comp- 
ton  V.  Bearcroft,  Buller  N.  P.  114.  And  see 
In  re  Chace,  26  R.  I.  351,  58  Atl.  978,  69 
L,  R.  A.  493 ;  Simonin  i\  Mallac,  6  Jur.  N.  S. 
561,  29  L.  J.  P.  &  M.  97,  2  L.  T.  Rep.  N.  S. 
327,  2  Swab.  &  Tr.  67.  But  compare  Immen- 
dorf's  Estate,  7  Pa.  Dist.  449;  Durocher  v. 
Degre,  20  Quebec  Super.  Ct.  450. 

Statutes  per  contra. —  Laws  have  been  en- 
acted in  several  states  declaring  that  mar- 
riages contracted  in  a  foreign  state  and  valid 
under  its  laws  shall  nevertheless  be  invalid 
wnen  contracted  by  domiciled  citizens  of  the 
enacting  state,  for  the  purpose  of  evading  the 
requirements  or  restrictions  of  its  laws. 
D.  C.  Code,  §  1287;  Ga.  Code,  §  2424;  Ind. 
Laws  (1905),  c.  126,  p.  215;  La.  Acts  (1904), 
No.  129,  p.  293;  Me.  Rev.  St.  c.  61,  §  9;  Md. 
Pub.  Gen.  Laws,  art.  27,  §  302;  Mass.  Rev. 
Laws,  c.  151,  §  10;  Miss.  Code,  §  1033. 

Marriage  on  the  high  seas. —  Where  parties 
go  on  the  high  seas,  beyond  the  territorial 
jurisdiction  of  any  state  or  country,  to  be 
married,  so  as  to  evade  the  laws  of  the  state 
of  their  domicile,  and  immediately  after  the 
marriage  return  and  continue  to  reside  in 
such  state,  the  laws  of  their  domicile  apply 
to  the  marriage;  but  if  it  would  otherwise 
be  valid,  it  is  not  invalidated  by  the  mere 
fact  of  such  evasion.  Norman  v.  Norman, 
121  Cal.  620,  54  Pac.  143,  42  L.  R.  A.  343,  66 
Am.  St.  Rep.  74,  42  L.  R.  A.  343. 

Remarriage  of  guilty  divorced  party  see 
Divorce,  14  Cyc.  929. 

17.  Incestuous  marriages  see  the  following 
eases  and  statutes : 

Delawm-e. —  Rev.  Code  (1893),  c.  74,  §  1. 

Kentucky. —  Stevenson  v.  Gray,  17  B.  Mon. 
193. 

Massachusetts.  —  Sutton  v.  Warren,  10 
Mete.  451;  Putnam  v.  Putnam,  8  Pick.  433; 
Medway  v.  Needham,  16  Mass.  157,  8  Am. 
Dec.  131. 

Mississippi. —  Code,  §  3243. 

United  States. —  U.  S.  v.  Rodgers,  109  Fed. 
886. 

England. —  Sottomayor  v.  De  Barros,  3 
P.  D.  1,  47  L.  J.  P.  D.  &  Adm.  23,  37  L.  T. 
Rep.  N.  S.  415,  26  Wkly.  Rep.  455  [reversing 
2  P.  D.  81];  Brook  v.  Brook,  9  H.  L.  Cas. 
193,  7  Jur.  N.  S.  442,  4  L.  T.  Rep.  N.  S.  93, 
9  Wkly.  Rep.  461,  11  Eng.  Reprint  703  [af- 
firming 27  L.  J.  Ch.  401,  3  Smale  &  G.  481, 
65  Eng.  Reprint  746]  ;  Fenton  v.  Livingstone, 
5  Jur.  N.  S.  1183,  3  Macq.  H.  L.  497,  7  Wkly. 
Rep.  671.  But  see  In  re  Bozzelli,  [1902]  1 
Ch.  751,  71  L.  J.  Ch.  505,  86  L.  T.  Rep.  N.  S. 
445,  50  Wkly.  Rep.  447. 

Bigamy  and  polygamy  see  In  re  Bethel  1,  38 
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Ch.  D.  220,  57  L.  J.  Ch.  487,  58  L.  T.  Rep. 
N.  S.  674,  36  Wkly.  Rep.  503 ;  Hyde  v.  Hyde, 
L.  R.  1  P.  &  D.  130,  12  Jur.  N.  S.  414,  35 
L.  J.  P.  &  M.  57,  14  L.  T.  Rep.  N.  S.  188,  14 
Wkly.  Rep.  517.  See  also  1  Bishop  Marr., 
Div.  &  Sep.  §§  372,  376;  2  Mills  Annot.  St. 
Colo.  §  2991.  Compare  Wall  v.  Williamson, 
8  Ala.  48. 

IVEiscegenation. —  Delaware. —  Rev.  Code 
(1893),  c.  74,  §  1. 

Louisiana. —  Dupre  v.  Boulard,  10  La.  Ann. 
411. 

Mississippi. —  Code,  §  3244. 

North  Carolina. —  State  v.  Kennedy,  76 
N.  C.  251,  22  Am.  Rep.  683.  But  compare 
State  V.  Ross,  76  N.  C.  242,  22  Am.  Rep.  678. 

Tennessee. —  State  v.  Bell,  7  Baxt.  9,  32 
Am.  Rep.  549. 

Virginia. —  Kinney  v.  Com.,  30  Gratt.  858, 
32  Am.  Rep.  690. 

Contra. —  Medway  v.  Needham,  16  Mass. 
157,  8  Am.  Dec.  131. 

Rule  more  broadly  stated. —  In  a  few  deci- 
sions it  has  been  broadly  stated  that  the  rule 
making  the  validity  of  a  marriage  depend  on 
the  law  of  the  place  where  it  was  contracted 
does  not  apply  if  that  law  is  repugnant  to 
the  religion,  the  morality,  or  the  municipal  in- 
stitutions of  the  country  where  it  is  sought  to 
be  applied.  Eubanks  r.  Banks,  34  Ga.  407 ; 
True  V.  Ranney,  21  N.  H.  52,  53  Am.  Dec.  164. 

Where  parties  have  different  domiciles. — 
Two  natives  of  Portugal,  one  c^"  whom  was 
domiciled  in  England,  the  other  in  Portugal, 
contracted  a  marriage  in  England  in  1866. 
They  were  first  cousins,  and  were  incapable, 
according  to  the  law  of  Portugal,  of  inter- 
marrying, on  account  of  consanguinity,  with- 
out a  papal  dispensation.  The  petitioner, 
the  wife,  filed  a  petition  praying  that  her 
marriage  with  the  respondent  might  be  de- 
clared null  and  void,  and  it  was  held  that 
the  lex  loci  contractus  should  prevail  in  the 
matter ;  and  the  marriage  being  valid  accord- 
ing to  the  law  of  England  the  court  dismissed 
the  petition.  Sottomayor  v.  De  Barros,  5 
P.  D.  94,  49  L.  J.  P.  D.  &  Adm.  1,  41  L.  T. 
Rep.  N.  S.  281,  27  Wkly.  Rep.  917. 

Marrying  deceased  wife's  sister. —  In  Eng- 
land, where  this  is  contrary  to  law,  a  mar- 
riage between  persons  occupying  this  relation 
was  held  void,  although  celebrated  abroad 
and  valid  by  the  lex  loci  contractus.  Brook 
V.  Brook,  9  H.  L.  Cas.  193,  7  Jur.  N.  S.  422, 
4  L.  T.  Rep.  N.  S.  93,  4  Wkly.  Rep.  461,  11 
Eng.  Reprint  703;  Mette  v.  Mette,  28  L.  J. 
P.  &  M.  117,  1  Swab.  &  Tr.  416,  7  Wkly.  Rep. 
543.  See  also  Fenton  v.  Livingstone,  5  Jur. 
N.  S.  1183,  3  Macq.  H.  L.  497,  7  Wkly.  Rep. 
671.  But  see  In  re  Bozzelli,  [1902]  1  Ch. 
751,  71  L.  J.  Ch.  505,  86  L.  T.  Rep.  N.  S, 
445,  50  Wkly.  Rep.  447,  holding  that  a  mar- 
riage with  a  deceased  husband's  brother,  if 
valid  according  to  the  law  of  the  country 
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any  state  or  country  if  void  by  the  law  of  the  place  where  contracted.^^  But  the 
law  governing  the  civil  consequences  of  a  marriage,  as  distinguished  from  tlie 
contract  by  which  it  is  entered  into,  including  the  reciprocal  rights  and  obliga- 
tions of  tile  parties  and  the  causes  for  which  the  marriage  may  be  dissolved, 
is  tliat  whicli  obtains  in  the  domicile  of  the  parties. In  the  absence  of  statutory 
provisions  regulating  marriage,  in  either  of  these  particulars,  the  principles  of  the 
common  law  of  England  will  be  applied.^*^ 

2.  Indian  Customs.  The  North  American  Indians  continuing  in  their  tribal 
relations,  although  within  the  territorial  jurisdiction  of  a  state,  are  not  subject  to 
its  laws  in  respect  of  such  matters  as  their  domestic  relations ;  and  hence  a  mar- 
riage between  Indians,  valid  by  their  laws  and  customs,  is  recognized  as  valid, 
although  it  would  not  have  satisfied  the  requirements  of  the  state  law.^^ 


where  it  was  celebrated  and  in  which  the 
parties  were  then  domiciled,  is  valid,  al- 
though the  wife  was  a  domiciled  English 
woman  at  the  date  of  her  first  marriage,  and 
merely  acquired  a  foreign  domicile  by  reason 
of  that  marriage. 

18.  Illinois.—  Canale  v.  People,  177  111.  219, 
.52  N.  E.  310;  McDeed  v.  McDeed,  67  111. 
545. 

Massachusetts. —  Blaisdell  i\  Bickum,  139 
Mass.  250,  1  N.  E.  281.  And  see  Norcross  v. 
Norcross,  155  :Mass.  425,  29  N".  E.  506. 

Neio  YorA-.— Matter  of  Hall,  61  N.  Y.  App. 
Div.  266,  70  N.  Y.  Suppl.  400.  And  see  Wil- 
cox r.  Wilcox,  46  Hun  32,  holding  that  a 
marriage  between  a  man  and  a  woman  whose 
former  husband  had  not  been  heard  from  or 
known  to  be  living  for  more  than  five  years 
prior  to  such  marriage,  solemnized  in  Canada 
and  void  under  the  laws  of  that  country  be- 
cause of  the  possible  existence  of  such  former 
husband,  may  be  treated  in  New  York,  where 
both  the  contracting  parties  were  then  domi- 
ciled, as  a  contract  to  marry  per  verba  de 
prcesenti,  and  valid  when  followed  by  co- 
habitation as  husband  and  wife. 

Pennsylvania. — Smith  v.  Thornton,  5  Wkly. 
Notes  Cas.  372.  But  compare  Philadelphia 
V.  Williamson,  10  Phila.  176. 

England. — Dalrymple  v.  Dalrymple,  2  Hagg. 
Cons.  54.  And  see  Re  Allison,  31  L.  T.  Rep. 
N.  S.  638,  23  Wkly.  Rep.  226.  But  compare 
Ruding  V.  Smith,  2  Hagg.  Cons.  371;  Kent 
V.  Burgess,  5  Jur.  166,  10  L.  J.  Ch.  100,  11  Sim. 
361,  34  Eng.  Ch.  361,  59  Eng.  Reprint  913. 

Canada.— Harris  r.  Cooper,  31  U.  C.  Q  B. 
182. 

Common-law  marriage  in  new  domicile. — 

A  marriage  invalid  in  Virginia  for  want  of 
license,  and  invalid  in  Maryland  for  want  of 
religious  ceremony,  will,  after  the  parties 
have  left  such  states,  be  deemed  valid  in  New 
Jersey  where  the  parties  take  up  a  permanent 
residence  and  live  together  in  the  relation  of 
husband  and  wife,  in  good  faith  and  openly, 
until  the  death  of  the  husband,  being  re- 
garded by  themselves  and  in  the  community 
as  husband  and  wife.  Travers  v.  Reinhardt, 
205  U.  S.  424. 

19.  Kinnier  v.  Kinnier,  45  N.  Y.  535,  6  Am. 
Rep.  132;  Barkley  v.  Dumke,  (Tex.  1905) 
87  S.  W.  1147;  Kinney  r.  Com.,  30  Gratt. 
(Va.)  858,  32  Am.  Rep.  690;  Marchildon  v. 
Chandonnet,  17  Quebec  Super.  Ct.  226.  But 


compare  De  Nicols  v.  Curlier,  [1900]  A.  C. 
21,  69  L.  J.  Ch.  109,  81  L.  T.  Rep.  N.  S.  733, 
48  Wkly.  Rep.  269.  And  see  Bourcier  v. 
Lanusse,  3  Mart.  (La.)  581,  holding  that  a 
contract  of  marriage,  made  in  Louisiana,  can- 
not legally  stipulate  that  the  rights  of  the 
parties  shall  be  determined  by  any  other 
laws  than  those  of  Louisiana  or  some  other 
state  or  territory  of  the  Union. 

20.  Riddle  v.  Riddle,  26  Utah  268,  72  Pac. 
1081;  Delpit  r.  Cote,  20  Quebec  Super.  Ct. 
338.  See  Morrill  v.  Palmer,  68  Vt.  1,  33  Atl. 
829,  33  L.  R.  A.  411;  Limerick  v.  Limerick, 
32  L.  J.  P.  &  M.  92,  4  Swab.  &  Tr.  252,  11 
Wklv.  Rep.  503. 

On  the  high  seas.— U.  S.  Rev.  St.  §  722 
[U.  S.  Comp.  St.  (1901)  p.  582],  providing 
that  the  United  States  courts,  in  the  vindica- 
tion of  the  civil  rights  of  all  persons  in  the 
United  States,  where  the  laws  of  the  United 
States  do  not  apply  or  are  deficient,  shall  be 
guided  by  the  common  law,  as  modified  in 
the  state  where  the  court  is  held,  and  sec- 
tion 4290,  providing  that  the  master  of  a 
vessel  shall  enter  in  his  log-book  every  mar- 
riage taking  place  on  board,  do  not  declare 
the  common  law  as  to  marriage  to  be  in 
force  on  the  high  seas  on  board  American 
vessels.  Norman  v.  Norman,  121  Cal.  620,  54 
Pac.  143,  66  Am.  St.  Rep.  74,  42  L.  R.  A.  343. 

21.  Alabama. —  Wall  v.  Williamson,  8  Ala. 
48. 

Michigan. —  Kobogum  r.  Jackson  Iron  Co., 
76  Mich.  498,  43  N.  W.  602. 

Minnesota. —  Earl  v.  Godley,  42  Minn.  361, 
44  N.  W.  254,  18  Am.  St.  Rep.  517,  7  L.  R.  A. 
125. 

Missouri. — ^  Boyer  v.  Dively,  58  Mo.  510. 

Oregon. — Kalyton  v.  Kalyton,  45  Oreg.  116, 
74  Pac.  491,  78  Pac.  332. 

South  Dakota.—  Henry  v.  Taylor,  16  S.  D. 
424,  93  N.  W.  641. 

Tennessee. —  Morgan  v.  McGhee,  5  Humphr. 
13. 

Texas. — ■  Austin  First  Nat.  Bank  v.  Sharpe, 
12  Tex.  Civ.  App.  223,  33  S.  W.  676. 

Canada. — Connolly  v.  Woolrich,  1  Rev.  Log. 
253,  11  L.  C.  Jur.  197  ;  Reg.  r.  Nan-e-quis-a-ka, 
1  Terr.  L.  Rep.  215.  Compare  Re  Sheran,  4 
Terr.  L.  Rep.  83. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  6. 

Contra. —  Roche  v.  Washington,  19  Ind.  53, 
81  Am.  Dec.  376;  State  v.  Ta-cha-na-tah,  64 
N.  C.  614. 

[I.  C,  2] 
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3.  Laws  of  Foreign  States  and  Countries.  As  above  stated,  tlie  validity  of  a 
marriage  is  to  be  determined  by  the  law  of  the  place  where  it  was  celebrated  ;® 
and  consequently,  if  contested  in  another  state  or  country  the  lex  loci  contr actus 
will  be  inquired  into,  and  as  a  general  rule  the  marriage  is  held  valid  or  void  accord- 
ing as  it  complied  or  failed  to  comply  with  the  law.^^  There  are,  however,  deci- 
sions holding  a  marriage  to  be  valid  which  wonld  be  good  by  the  common  law  or 
jus  gentium^  although  some  provisions  of  the  local  law,  particularly  in  matters 
of  form  or  ceremonial,  were  not  obeyed  and  an  exception  to  the  general  rule  is 
made  in  the  case  of  contracting  parties  both  of  whom  were  aliens  in  the  jurisdic- 
tion where  they  were  married  and  who  were  so  situated  that  it  was  not  possible 
for  them  to  comply  with  the  local  law.^^  An  American  citizen  temporarily  resi- 
dent in  a  foreign  country  may  be  lawfully  married  in  the  presence  of  any  con- 
sular officer  of  tlie  United  States,  although  the  ceremony  is  not  in  accordance 
with  the  law  of  that  country .^^  In  England  in  order  to  remove  doubts  as  to 
the  validity  of  certain  foreign  marriages,  it  was  provided  by  statute  that  mar- 
riages solemnized  by  a  minister  of  the  church  of  England  in  the  chapel  or  house 
of  any  British  ambassador  or  minister,  or  in  the  chapel  of  any  British  factory, 
should  be  valid ;  and  a  similar  provision  was  made  with  regard  to  marriages 
solemnized  within  the  British  lines  by  any  chaplain  or  officer,  or  any  person  offici- 
ating under  tlie  orders  of  a  commanding  officer  of  a  British  army  serving  abroad.^ 

D.  Requisites  of  Valid  Marriag'e  —  l.  Consent  of  Parties  and  Intention  to 
Marry — -a.  Necessity  in  General.    To  constitute  a  valid  marriage,  it  must  be 


Place  of  contract  immaterial. —  A  marriage 
contracted  between  Indians  and  according  to 
the  customs  of  their  tribe  need  not  be  con- 
tracted in  the  reservation  or  territory  of  the 
tribe  in  order  to  be  valid.  La  Riviere  v.  La 
Riviere,  97  Mo.  80,  10  S.  W.  840;  Boyer  r. 
Dively,  58  Mo.  510.  But  see  Banks  v.  Gal- 
braith,  149  Mo.  529,  51  S.  W.  105,  holding 
that  where  an  Indian  woman  leaves  the  In- 
dian country  and  goes  to  Missouri  with  her 
parents  and  is  there  sold  to  a  white  man, 
and  she  lives  with  him  in  Missouri,  the  rela- 
tion created  is  governed  by  the  laws  of  Mis- 
souri and  not  by  Indian  customs. 

Marriage  of  Indian  and  white. —  The  mar- 
riage of  a  white  man  and  an  Indian  woman 
according  to  the  laws  and  customs  of  her 
tribe,  but  not  conforming  to  state  law,  was 
held  valid  in  Johnson  v.  Johnson,  30  Mo.  72, 
77  Am.  Dec.  598,  but  void  in  Follansbee  X). 
Wilbur,  14  Wash.  242,  44  Pac.  262;  Wilbur 
■y.  Bingham,  8  Wash.  35,  35  Pac.  407,  40  Am. 
St.  Rep.  886. 

Federal  legislation. —  Although  the  act  of 
congress  of  Feb.  8,  1S87  (24  U.  S.  St.  at  L. 
390)  declares  Indians  receiving  allotments  in 
severalty  thereunder  to  be  citizens  of  the 
United  States  and  subject  to  the  laws  of  the 
state  in  which  they  live  yet  under  the  direct 
provisions  of  the  act  of  congress  of  Feb.  28, 
1891  (26  U.  S.  St.  at  L.  794)  the  issue  of 
a  male  and  female  Indian  who  cohabited  as 
husband  and  wife  according  to  the  custom 
of  Indian  life  are  deemed  legitimate  for  the 
purpose  of  determining  the  descent  of  land. 
Kalyton  v.  Kalyton,  45  Oreg.  116,  74  Pac. 
491,  78  Pac.  332. 

22.  See  supra,  I,  C,  1. 

23.  Clark  v.  Clark,  52  N.  J.  Eq.  650,  30 
Atl.  81 ;  Matter  of  Hall,  61  N.  Y.  App.  Div. 
266,  70  N.  Y.  Suppl.  406. 
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24.  People  v.  Imes,  110  Mich.  250,  68  N.  W. 
157;  Philadelphia  v.  Williamson,  10  Phila. 
(Pa.)  176;  Newbury  v.  Brunswick,  2  Vt.  151, 
19  Am.  Dec.  703 ;  Hallett  v.  Collins,  10  How. 
(U.  S.)  174,  13  L.  ed.  376. 

25.  Sussex  Peerage  Case,  11  CI.  &  F.  85, 
8  Jur.  793,  8  Eng.  Reprint  1034;  Reg.  r. 
Minis,  10  CI.  &  F.  534,  8  Eng.  Reprint  844; 

1  Bishop  Marr.  Div.  &  Sep.  §  392. 

26.  U.  S.  Rev.  St.  §  4082  [U.  S.  Comp.  St. 
(1901)  p.  2768]  providing  that  "marriages  in 
presence  of  any  consular  officer  of  the  United 
States  in  a  foreign  country,  between  persons 
who  would  be  authorized  to  marry  if  resid- 
ing in  the  District  of  Columbia,  shall  be  valid 
to  all  intents  and  purposes,  and  shall  have 
the  same  effect  as  if  solemnized  within  the 
United  States."  And  see  Loring  v.  Thorn- 
dike,  5  Allen  (Mass.)  257. 

Persons  who  may  solemnize  marriage  see 
infra,  IV^  A. 

27.  See  9  Geo.  IV,  c.  91.  And  see  Hay  v, 
Northcote,  [1900]  2  Ch.  262,  69  L.  J.  Ch.  586, 
82  L.  T.  Rep.  N.  S.  656,  48  Wkly.  Rep.  615; 
Este  V.  Smyth,  18  Beav.  112,  2  Eq.  Rep.  1208, 
18  Jur.  300,  23  L.  J.  Ch.  705,  2  Wkly.  Rep. 
148,  52  Eng.  Reprint  44;  Floyd  v.  Petitjean, 

2  Curt.  Eccl.  251. 

Marriage  in  foreign  church. —  A  marriage 
solemnized  at  Antwerp  between  two  English 
persons  in  the  British  church,  by  a  protestant 
clergyman  appointed  by  the  English  govern- 
ment, but  without  performance  of  the  Belgian 
ceremonies,  is  void,  as  being  contrary  to  the 
lex  loci,  and  not  coming  within  9  Geo.  IV,  c. 
91,  which  permits  marriages  abroad  at  an 
ambassador's  or  at  a  factory  chapel.  Kent 
V.  Burgess,  5  Jur.  166,  10  L.  j!  Ch.  100,  11  Sim. 
361,  34  Eng.  Ch.  361,  59  Eng.  Reprint  913. 

28.  In  re  Waldegrave  Peerage,  4  CI.  &  F. 
649,  7  Eng.  Reprint  247,  holding  that  the 
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entered  into  with  the  consent  and  agreement  of  both  parties  freely  and  inteUi- 
gently  given,^^  which  may  be  expressed  either  verbally  or  in  writing  or  implied 
from  the  acts  of  the  parties  or  the  ceremony  performed ;  ^  but  without  such 
consent  on  both  sides  the  marriage  is  a  nullity,  although  it  was  solemnized  in  form 
by  a  properly  authorized  minister  or  magistrate.^^  Further,  there  must  be  an 
actual  present  intention,  on  the  part  of  both,  to  enter  upon  an  immediate  and 
continuing  matrimonial  relation .^^ 

b.  Effect  of  Fraud.  Fraud  or  falsehood  going  to  the  essentials  or  fundamentals 
of  the  marital  relation  will  deprive  the  contract  of  that  intelligent  consent 
necessary  to  its  validity,  and  hence  will  render  the  marriage  voidable  at  the 
instance  of  the  injured  party .^^ 


marriage  of  an  officer  celebrated  by  a  chap- 
lain of  the  British  army  within  the  lines  of 
the  army  when  serving  abroad  was  valid,  al- 
though the  army  is  not  serving  in  a  country 
in  a  state  of  actual  hostility,  and  although 
no  authority  for  the  marriage  was  previously 
obtained  from  the  officer  superior  in  com- 
mand.   See  also  For.  Marr.  Act  (1892),  c.  22. 

29.  Hawaii. —  Republic  v.  Li  Shee,  12 
Hawaii  329. 

New  EampsMre. —  Keyes  v.  Keyes,  22  N.  H. 
553. 

New  York. —  Jaques  v.  Public  Administra- 
tor, 1  Bradf.  Surr.  499. 

Texa^. —  Sapp  v.  Newsom,  27  Tex.  537. 

Vermont. —  Mountholly  v.  Andover,  11  Vt. 
226,  34  Am.  Dec.  G85. 

Canada. —  In  re  Ah  Lie,  1  Brit.  Col.  261. 

See  34  Cent.  Dig.  tit.  ''Marriage,"  §  9. 

Understanding  of  parties. —  To  constitute 
marriage,  it  is  only  necessary  that  there 
should  exist  an  agreement  to  be  husband  and 
wife,  followed  by  cohabitation  as  such,  with- 
out regard  to  what  the  parties  considered  the 
legal  effect  of  the  agreement  to  be.  Tartt  v. 
Negus,  127  Ala.  301,  28  So.  713. 

Secret  reservations. —  The  consent  of  the 
parties  to  the  alleged  marriage  is  to  be  de- 
termined by  what  took  place  at  the  time  of 
its  celebration,  and  is  not  affected  by  a  secret 
reservation  of  one  of  the  parties.  Imboden 
V.  St.  Louis  Union  Trust  Co.,  Ill  Mo.  App. 
220,  86  S.  W.  263;  Barnett  r.  Kimmell,  35 
Pa.  St.  13. 

Intoxication  at  the  time  of  the  marriage 
will  render  it  voidable,  if  such  in  degree  as 
to  render  the  party  incapable  of  understand- 
ing the  nature  and  consequence  of  his  acts 
and  hence  make  him  incapable  of  intelligent 
consent.  Prine  r.  Prine,  36  Fla.  676,  18  So. 
781,  34  L.  R.  A.  87;  Gillett  v.  Gillett,  78 
Mich.  184,  43  N.  W.  1101;  Roblin  v.  Roblin, 
28  Grant  Ch.  (U.  C.)  437.  Compare  Elzey 
V.  Elzey,  1  Houst.  (Del.)  308;  Barber  v. 
People,  203  111.  543,  68  N.  E.  93 ;  Clement  v. 
Mattison,  3  Rich.  (S.  C.)  93. 

Consent  of  infant  see  infra,  II,  A. 

Mental  incapacity:  As  destroying  the  in- 
telligent consent  necessary  to  marriage  see 
infra,  II,  B.  As  ground  for  annulment  see 
infra,  VIII,  B,  3. 

Mutuality  of  consent  required  see  True  v. 
Ranney.  21  N.  H.  52;  1  Bishop  Marr.  Div.  & 
Sep.  §  218. 

30.  Hilton  V.  Roylance,  25  Utah  129,  69  Pac. 
6G0,  95  Am.  St.  Rep.  821,  58  L.  R.  A.  723. 
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Subsequent  cohabitation  as  man  and  wife 

will  give  character  to  words  used  or  acts 
done  which  in  themselves  are  uncertain  in 
indicating  the  intention  of  the  parties  then 
and  there  to  marry,  but  will  not  supply  a 
lack  of  consent.  Hooper  v.  McCaflery,  83 
HI.  App.  341. 

31.  Roszel  V.  Roszel,  73  Mich.  133,  40 
N.  W.  858,  16  Am.  St.  Rep.  569 ;  Mountholly 
V.  Andover,  11  Vt.  226,  34  Am.  Dec.  685. 

32.  Hooper  v.  McCaffery,  83  111.  App.  341 ; 
Miller  v.  Miller,  31  Cine.  L.  Bui.  (Ohio)  141; 
Lee  V.  State,  44  Tex.  Cr.  354,  72  S.  W.  1005, 
61  L.  R.  A.  904.  But  see  Brooke  v.  Brooke, 
60  Md.  524,  where  the  man,  just  before  the 
marriage  ceremony,  declared  that  he  con- 
sented to  it,  but  that  he  would  never  live 
with  the  woman;  but  as  a  matter  of  fact  he 
did,  and  was  the  father  of  her  children,  and 
it  was  held  that  the  marriage  was  valid. 

Mistake  as  to  person. —  The  marriage  is 
vitiated,  for  lack  of  the  intention  spoken  of  in 
the  text,  by  a  mistake  in  the  identity  of  one 
of  the  persons.  Delpit  v.  Young,  51  La.  Ann. 
923,  25  So.  547.  And  se*^  other  cases  cited 
infra,  VIII,  B,  7. 

Mistake  as  to  nature  of  ceremony. — So  also 
an  entire  mistake  as  to  the  nature  or  legal 
consequences  of  the  ceremony,  one  of  the 
parties  having  no  actual  and  present  inten- 
tion of  marriage,  will  avoid  it.  Blumenthal 
V.  Tannenholz,  31  N.  J.  Eq.  194;  Clark  v. 
Field,  13  Vt.  460;  Ford  v.  Stier,  [1896]  P.  1, 
65  L.  J.  P.  D.  &  Adm.  13,  73  L.  T.  Rep.  N.  S. 
632,  11  Wkly.  Rep.  668. 

Mock  marriage. —  For  the  same  reason  a 
marriage  contracted  in  mere  jest,  and  with 
no  intention  that  it  shall  be  valid  and  bind- 
ing, is  a  nullity.  Barclay  v.  Com.,  76  S.  W. 
4,  25  Ky.  L.  Rep.  463;  McClurg  v.  Terry,  21 
N.  J.  Eq.  225. 

Previous  agreement  ineffectual. —  A  mar- 
riage solemnized  in  good  faith  is  not  void 
merely  because  the  contracting  parties  may 
at  some  prior  time  have  entered  into  an 
agreement  or  understanding  that  the  mar- 
riage should  be  invalid.  Hills  v.  State,  61 
Nebr.  589,  85  N.  W.  836,  57  L.  R.  A.  155. 

33.  Illinois. —  Orchardson  v.  Cofeild,  171 
111.  14,  49  N.  E.  197,  63  Am.  St.  Rep.  211,  40 
L.  R.  A.  256. 

Kentucky. —  Tomppert  v.  Tomppert,  13 
Bush  326,  26  Am.  Rep.  197.  And  see  Steele 
V.  Steele,  96  Ky.  382,  29  S.  W.  17,  16  Ky.  L. 
Rep.  517. 

Massachusetts. —  Smith  v.  Smith,  171  Mass. 

[I,  D,  1,  b] 
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e.  Effect  of  Duress.  Consent  extorted  by  duress  is  of  course  of  no  value  in 
the  making  of  a  valid  marriage ;  and  therefore  if  one  of  the  parties  is  coerced 
into  the  marriage  by  physical  compulsion,  abduction,  or  threats  of  such  a  nature 
as  to  inspire  terror  and  subjugate  the  will,  it  is  no  lawful  marriage.^* 

2.  Consent  of  Parents  and  Guardians  —  a.  In  General.  Although  the  rule 
was  otherwise  at  common  law,^^  by  statutes  now  in  force  in  practically  all 
of  the  states  the  consent  of  jDarents  or  guardians  is  necessary  to  the  lawful 
marriage  of  an  infant.^^    The  age  of  majority  for  this  purpose  is  commonly  fixed 


404,  50  N.  E.  933,  68  Am.  St.  Rep.  440,  41 
L.  R.  A.  800 ;  Cummington  v.  Belchertown, 
149  Mass.  223,  21  N.  E.  435,  4  L.  R.  A.  131; 
Reynolds  i\  Reynolds,  3  Allen  605. 

i^ew  Hampshire. —  Keyes  v.  Keyes,  22  N.  H. 
553. 

New  Jersey. —  Boehs  v.  Hanger,  (Ch.  1905) 
59  Atl.  904;  Crane  v.  Crane,  62  N.  J.  Eq.  21, 
49  Atl.  734. 

New  York. —  Di  Lorenzo  v.  Di  Lorenzo,  174 
N.  Y.  467,  67  N.  E.  63,  98  Am.  St.  Rep.  609, 
63  L.  R.  A.  92;  Fisk  v.  Fisk,  6  N.  Y.  App. 
Div.  432,  39  N.  Y.  Suppl.  537. 

Tennessee. —  Castellar  v.  Simmons,  1  Tenn. 
Cas.  65,  Thomps.  Cas.  92. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  20. 

Compare  Elzey  v.  Elzey,  1  Houst.  (Del.) 
308;  Portsmouth  v.  Portsmouth,  1  Hagg.  Ecel. 
355. 

Nature  and  kinds  of  fraud,  deceit,  false- 
hood, and  imposition  sufficient  to  avoid  mar- 
riage see  infra,  VIII,  B,  8. 

Ratification  of  marriage  procured  by  fraud 

see  infra,  V,  B,  1. 
Promotion  of  marriage  by  third  person. — 

It  would  seem  that  a  combination  amongst 
persons,  friendly  to  a  woman,  to  induce  a 
man  to  consent  to  marry  her,  it  not  being 
shoAvn  that  she  has  done  anything  to  procure 
her  friends  to  do  any  improper  act  in  order 
to  bring  about  the  consent,  will  not  avoid 
the  marriage.  Roblin  v.  Roblin.  28  Grant 
Ch.  (N.  C.)  439. 

Marriage  of  deaf-mute. —  If  there  is  no 
question  of  mental  capacity,  the  objection 
that  a  deaf  and  dumb  person  did  not  under- 
stand the  nature  of  the  contract  of  marriage 
Avhich  she  had  been  induced  to  enter  into  is 
an  objection  on  the  ground  of  fraud.  Harrod 
V.  Harrod,  18  Jur.  853,  1  Kay  &  J.  4,  2  Wkly. 
Rep.  612,  69  Eng.  Reprint  344. 

34.  California. —  Linebaugh  v.  Linebaugh, 
137  Cal.  26.  69  Pac.  616. 

Kentucky. —  Bassett  v.  Bassett,  9  Bush  696. 

Maryland. —  Ridgely  v.  Ridgely,  79  Md. 
298,  29  Atl.  597,  25  L.  R.  A.  800;  Le  Brun 
V.  Le  Brun,  55  Md.  496. 

New  Jersey. —  Avakian  v.  Avakian,  (Ch. 
1905)  60  Atl.  521. 

New  York. —  Anderson  v.  Anderson,  74 
Hun  56,  26  N.  Y.  Suppl.  492;  Sloan  v.  Kane, 
10  How.  Pr.  66;  Ferlat  v.  Gojon,  Hopk.  478, 
14  Am.  Dec.  554. 

Pennsylvania. —  Brant  v.  Brant,  17  Phila. 
655. 

Tennessee. —  Willard  v.  Willard,  6  Baxt. 
297,  32  Am.  Rep.  529. 

Vermont. —  See  Mountholly  v.  Andover,  11 
Vt.  226,  34  Am.  Dec.  685. 
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England. —  Scott  v.  Sembright,  12  P.  D.  21, 
56  L.  J.  P.  D.  &  Adm.  11,  57  L.  T.  Rep.  N.  S. 
421,  35  Wkly.  Rep.  258. 

See  34  Cent.  Dig.  tit.  ''Marriage,"  §§  21. 
123. 

Nature  of  force  or  duress  sufficient  to  avoid 
marriage  see  infra,  VIII,  B,  9. 

Marriage  forced  by  prosecution  for  seduc- 
tion or  bastardy  see  infra,  VIII,  B,  9,  text 
and  note  52. 

Nature  of  coercion. —  The  force  and  coer- 
cion necessary  to  invalidate  a  marriage  must 
amount  to  duress  per  minas;  mere  unwilling- 
ness of  one  of  the  parties  is  not  sufficient. 
Stevenson  v.  Stevenson,  7  Phila.  (Pa.)  386. 

Ratification  of  marriage  obtained  by  duress 
see  infra,  V,  B,  1. 

35.  Parton  r.  Hervev,  1  Gray  (Mass.) 
119;  Bennett  v.  Smith,  21  Barb.  (N.  Y.)  439. 

Capacity  of  infant  to  marry  see  infra,  II, 

A. 

36.  See  the  statutes  of  the  various  states. 
Apparently  the  only  exceptions  to  this  rule 
are  found  in  Alaska,  Idaho,  New  Hampshire, 
and  New  York,  where  the  statutes  are  silent 
on  this  point. 

Law  in  Canada. —  The  statute  called  Lord 
Hardwicke's  Act  (26  Geo.  Ill,  c.  33,  §  2)  by 
Avhich  the  marriage  of  a  minor  by  license 
without  the  consent  of  the  parent  or  guard- 
ian was  absolutely  void,  is  not  in  force  in 
Canada.  Lawless  v.  Chamberlain,  18  Ont. 
296.  And  see  Reg.  v.  Roblin,  21  U.  C.  Q.  B. 
352;  Reg.  v.  Bell,  15  U.  C.  Q.  B.  287;  Reg. 
V.  Seeker,  14  U.  C.  Q.  B.  604. 

Marriage  of  indented  servants. — ^An  ancient 
statute  of  Pennsylvania  prohibited  the  mar- 
riage of  indented  servants  without  the  con- 
sent of  their  masters;  but  this  was  held  not 
to  include  apprentices.  Altemus  v.  Elv,  3 
Rawie  (Pa.)  305. 

Marriage  of  minor  and  adult. —  The  stat- 
utes referred  to  are  not  limited  in  their  ap- 
plication to  cases  where  both  the  parties  are 
minors,  but  apply  equally  Avhere  one  of  them 
is  of  age.  Gotten  v.  Rutledge,  33  Ala.  110; 
Caroon  v.  Rogers,  51  N.  C.  240. 

To  whom  consent  given. — The  statutes  com- 
monly require  that  the  consent  of  the  parent 
or  guardian  shall  be  given  to  the  officer  is- 
suing the  license,  or,  as  in  Alabama,  to  the 
judge  of  probate.  Fitzsimmons  r.  Buckley, 
59  Ala.  539. 

Abduction  of  infant  by  marriage  without 
consent  of  parent  or  guardian  see  Abductiox, 
1  Cyc.  142  note  7,  147  note  41. 

In  England,  upon  committing  the  custody 
of  an  infant  to  the  care  of  a  committee,  it 
was  usual  to  provide  that  she  should  not 
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at  twenty-one  years  for  the  male  and  eighteen  for  the  female,  althougli  there  are 
some  local  variations  ;  and  the  consent  is  ordinarily  required  to  be  given  by  the 
father  if  living,  or  by  the  mother  in  case  of  his  death,  or  by  tlie  guardian  of  an 
orphan.^^  It  is  seldom,  if  at  all,  that  a  court  will  interfere  to  dispense  with  such 
consent,  or  substitute  its  own  consent,  even  though  it  appointed  and  has  control 
of  the  minor's  guardian.^^  The  parent's  or  guardian's  consent  is  usually  required 
to  be  manifested  in  a  particular  manner,  although  there  are  cases  in  which  it 
may  be  made  out  by  implication  or  estoppel.^^  Unless  the  statute  expressly 
declares  a  marriage  contracted  without  the  necessary  consent  to  be  a  nullity,  it  is 
to  be  construed  as  only  directory  in  this  respect,  so  that  the  marriage  will  be 
valid,  although  the  disobedience  to  the  statute  may  entail  penalties  on  the 
licensing  or  officiating  authorities.'^^    It  is  also  held  that,  although  a  marriage  so 


marrv  without  leave  of  court  (Tombes  r. 
Elers",  Dick.  88,  21  Eng.  Reprint  201 ;  Beard 
■i\  Travers,  1  Ves.  313,  27  Eng.  Reprint  1052), 
and  to  require  a  recognizance  from  the  com- 
mittee to  such  effect  (Eyre  v.  Shaftsbury,  2 
P.  Wms.  103,  24  Eng.  Reprint  659;  Davis' 
Case,  1  P.  Wms.  698,  24  Eng.  Reprint  577). 

37.  Parent  or  guardian. —  In  Vermont  the 
statute  is  construed  as  requiring  the  consent 
of  a  parent  if  there  be  one  living.  Holgate 
y.  Cheney,  Brayt.  (Vt.)  158.  But  in  Mis- 
souri a  parent  cannot  give  the  required  con- 
sent if  the  minor  has  a  guardian.  Vaughn 
i\  McQueen,  9  Mo.  330. 

As  between  parents. —  In  case  of  a  differ- 
ence between  the  parents  as  to  the  marriage 
of  a  minor  child,  the  authority  of  the  father 
prevails.  Bosworth  r.  Beiller,  2  La.  Ann. 
293.  And  the  consent  of  the  mother  is  not 
sufficient  where  the  father  is  also  living,  al- 
though he  is  absent  from  the  state  (Riley  f. 
Bell,  89  Ala.  597,  7  So.  155),  although  it  is 
not  known  where  he  is  and  it  is  supposed 
that  he  is  dead  (Hayes  v.  Watts,  3  Pliillim. 
43),  or  although  the  father's  immoral  con- 
duct has  been  such  as  to  show  him  an  unfit 
guardian  of  his  children  and  to  give  his  wife 
grounds  for  divorce  (Ely  v.  Gammel,  52  Ala. 
584). 

Stepfather. —  A  stepfather  is  not  the  natu- 
ral guardian  of  the  minor  child,  and  his  con- 
sent is  not  necessary  to  the  validity  of  her 
marriage.  People  v.  Schoonmaker,  117  Mich. 
190,  75  N.  W.  439,  72  Am.  St.  Rep.  560. 

Interference  of  third  persons. —  Under  our 
statutes,  it  is  probable  that  no  persons  other 
than  those  named  (parents  and  guardians) 
have  any  right  to  forbid  or  oppose  the  mar- 
riage of  the  minor  in  any  form  of  legal  pro- 
ceedings. In  the  case  of  Lee  v.  Hutton,  14 
Jur,  638,  the  question  was  raised,  but  not 
decided,  whether  third  persons,  having  an 
interest  opposed  to  the  marriage  of  a  female 
infant,  were  entitled  to  interfere. 

Withdrawal  of  consent. — Although  a  father 
may  withdraw  his  consent  to  his  daughter's 
marriage  at  any  time  previous  to  the  actual 
solemnization,  yet  his  consent  when  duly  ob- 
tained will  be  upheld,  although  he  died  be- 
fore any  preliminary  arrangements  for  the 
marriage  could  be  settled.  Young  r.  Furse, 
2  Jur.  N.  S.  864,  26  L.  J.  Ch.  117  \ reversed 
on  other  grounds  in  8  De  G.  M.  &  G.  756,  3 
Jur.  N.  S.  603,  26  L.  J.  Ch.  352,  5  Wkly. 


Rep.  394,  57  Eng.  Ch.  584,  44  Eng.  Reprint 
581]. 

Illegitimate  children  were  within  26  Geo. 
II,  c.  33,  which  required  the  consent  of  the 
father,  guardian,  or  mother,  to  the  marriage 
of  persons  under  age,  who  were  not  married 
by  banns.    Rex  V.  Hodnett,  1  T.  R.  96. 

38.  See  Ex  p.  Colegrave,  7  L.  J.  Ch.  236, 
holding  that  the  court  has  no  power  to  con- 
sent to  the  marriage  of  an  infant  on  the 
ground  that  her  father  refuses  his  consent 
from  undue  motives.  But  in  Ex  p.  Reibey, 
12  L.  J.  Ch.  436,  the  lord  chancellor  gave 
his  approval  to  the  marriage  of  an  infant 
whose  guardian  resided  abroad.  On  the  other 
hand,  in  Tombes  r.  Elers,  Dick.  88,  21  Eng. 
Reprint  201,  the  court  took  the  care  of  an 
infant  from  her  testamentary  guardian  and 
ordered  her  not  to  marry  without  leave  of 
court.  See  also  Gordon  v.  Irwin,  4  Bro. 
P.  C.  355,  2  Eng.  Reprint  241.  In  the  case 
of  Shutt  u.  Carloss,  36  N.  C.  232,  it  is  said 
that  it  is  not  the  dutj-  of  a  guardian  to  apply 
to  the  court  to  authorize  the  marriage  of  his 
female  ward,  except  perhaps  in  the  case  of  a 
"  ward  of  the  court." 

The  provision  in  4  Geo.  IV,  c.  76,  §  17,  for 
an  application  to  the  lord  chancellor  for  con- 
sent, does  not  apply  to  a  father  who  is  be- 
yond the  seas,  or  who  unreasonably  with- 
holds his  consent ;  but  only  in  a  case  in  which 
he  is  non  compos  mentis.  Ex  p.  I.  C,  3  Myl. 
&  C.  471,  14  Eng.  Ch.  471,  40  Eng.  Reprint 
1008. 

39.  Evans  r.  Johnson,  (Tex.  Civ.  App. 
1901)  61  S.  W.  143;  Harrison  v.  Southamp- 
ton, 4  De  G.  M.  &  G.  137,  18  Jur.  1,  22  L.  J. 
Ch.  722,  1  Wkly.  Rep.  422,  53  Eng.  Ch.  108, 
43  Eng.  Reprint  459 ;  Re  Birch,  17  Beav.  358, 
51  Eng.  Reprint  1072.  But  compare  Smyth 
V.  State,  13  Ark.  696,  holding  that  the  con- 
sent of  the  parent  or  guardian,  if  not  given 
in  writing,  must  be  manifested  by  his  per- 
sonal presence  at"  the  marriage  ceremony. 

40.  Georgia.—  Gibbs  v.  Brown,  68  Ga.  803. 
loica. — ■  Goodwin  v.  Thompson,  2  Greene 

329. 

Maine. —  Damon's  Case,  6  Me.  148. 
Massachusetts. —  Parton  v.  Hervey,  1  Gray 
119. 

Nevada. —  Fitzpatrick  v.  Fitzpatrick,  6 
Nev.  63. 

Tennessee.  —  Governor  v.  Rector,  10 
Humphr.  57. 

[I,  D,  2.  a] 
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contracted  without  the  proper  consent  may  be  invalid  at  the  beginning,  it  may 
be  ratified  by  the  cohabitation  of  the  parties  after  attaining  their  majority.^^ 

b.  Marriage  of  Ward  of  Court,  Any  interference  with  a  person  in  the  cus- 
tody of  the  law  is  as  a  general  role  regarded  as  a  contempt  and  under  this 
rule  in  England  the  marriage  of  a  ward  of  the  chancery  court  without  the  con^ 
sent  of  the  court  was  regarded  as  a  criminal  contempt/^  and  in  aggravated  cases 
as  an  indictable  offense.^*  The  punishment  of  such  a  contempt  is  discretionary 
and  not  barred  by  lapse  of  tinie.^^  Upon  such  a  marriage  the  conrt  may  cite  all 
the  parties  concerned  to  attend  upon  an  inquiry including  the  clergyman  who 
solemnized  the  marriage/^  and  may  commit  the  offending  husband***  or  wife,^^ 
enjoining  any  communication  with  the  ward.^*^  It  is  usual,  upon  the  marriage 
having  been  found  valid,  to  discharge  the  party  in  contempt,  a  proper  settlement 
having  been  executed  and  the  costs  paid.^^ 

3.  Essentials  at  Common  Law  —  a.  Common-Law  Requisites.  To  constitute  a 
marriage  good  and  valid  at  common  law,  that  is,  in  the  absence  of  a  statute  other 


EngloMd. —  Rex  v.  Birmingham,  8  B,  &  C. 
29,  6  L.  J.  M.  C.  0.  S.  m,  2  M.  &  R.  230,  15 
E.  C.  L.  24. 

Oawa^a.— Reg.  v.  Roblin,  21  U.  C.  Q.  B. 
352. 

Liability  of  licensing  officer  see  infra,  III,  C. 

Liability  for  solemnization  see  infra,  IV,  E. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  10. 

Under  the  law  of  France  minority  of  the 
husband  and  the  want  of  his  father's  consent 
did  not  invalidate  the  marriage  but  only  ren- 
dered it  voidable  by  the  minor  or  his  father. 
Ferrie  v.  Public  Administrator,  4  Bradf.  Surr. 
(N.  Y.)  28. 

Damages  for  procuring  marriage  without 
consent. —  It  is  held  that  a  parent  cannot 
maintain  an  action  for  damages  for  procur- 
ing the  marriage,  without  his  consent,  of  his 
infant  daughter,  at  least  where  the  question 
of  his  loss  of  her  services  is  not  involved. 
Jones  V.  Tevis,  4  Litt.  (Ky.)  25,  14  Am.  Dec. 
98.  And  see  Eyre  v.  Shaftsbury,  2  P.  Wms. 
103,  24  Eng.  Reprint  659.  Contra,  Hills  v. 
Hobert,  2  Root  (Conn.)  48. 

41.  See  in^ra,  V,  B,  2. 

42.  See  Contempt,  9  Cyc.  15. 

If  one  marries  a  lunatic  who  is  under  the 
care  of  a  committee  of  the  court  it  is  a  con- 
tempt for  which  the  person  marrying  may  be 
committed.  Ash's  Case,  Prec.  Ch.  203,  24 
Eng.  Reprint  99. 

43.  Butler  t\  Freeman,  Ambl.  301,  27  Eng. 
Reprint  204  (holding  that  it  was  a  contempt, 
although  the  father  of  the  infant  was  living )  ; 
Brandon  v.  Knight,  Dick.  160,  21  Eng.  Re- 
print 230  (holding  that  the  contempt  being 
criminal  a  defendant  in  Marshalsea  for  debt 
cannot  be  charged  in  custody  but  must  be 
brought  before  the  court  by  habeas  corpus)  ; 
Salles  V.  Savignon,  6  Ves.  Jr.  572,  31  Eng. 
Reprint  1201. 

Ignorance  that  the  person  was  a  ward  of 
the  court  is  not  an  excuse.  Nicholson  v. 
Squires,  16  Ves.  Jr.  259,  33  Eng.  Reprint 
983.  See  Herbert's  Case,  3  P.  Wms.  116,  24 
Eng.  Reprint  992.  But  see  More  v.  More, 
2  Atk.  157,  26  Eng.  Reprint  499. 

An  attempt  to  marry  is  a  contempt.  War- 
ier V.  Yorke,  19  Ves.  Jr.  451,  34  Eng.  Reprint 
584. 

[I,     2,  a] 


Prohibition. —  A  woman  who  has  married  a 

ward  of  the  court  may  be  restrained  from  pro- 
ceeding on  an  excommunication  either  against 
the  infant  or  his  guardian.  Hill  v.  Turner,  1 
Atk.  515,  20  Eng.  Reprint  326. 

Effect  on  subsequent  actions. —  A  proceed* 
ing  on  behalf  of  infants  against  executors, 
praying  an  account,  will  be  stayed  until 
the  husband  of  one  of  the  infants  whom  he 
married  while  she  was  a  ward  of  the  court 
appears.  Brummell  r.  McPherson,  7  Ves.  Jr. 
237,  32  Eng.  Reprint  96. 

44.  Wade  f.  Broughtof,  3  Ves.  &  B.  172, 
35  Eng.  Reprint  444;  Priestley  v.  Lamb,  6 
Ves.  Jr.  421,  31  Eng.  Reprint  1124. 

45.  Ball  V.  Coutts,  1  Ves.  &  B.  292,  35 
Eng.  Reprint  114.  , 

46.  More  v.  More,  2  Atk.  157,  26  Eng.  Re-  | 
print  499  (holding  that  the  person  who  gave  i 
the  bride  away  as  her  father  was  liable  to  bo 
committed)  ;  Bathurst  v.  Murray,  8  Ves.  Jr. 

74,  6  Rev.  Rep.  230,  32  Eng.  Reprint  279. 
And  see  Green  x>.  Pritzler,  Ambl.  602,  27 
Eng.  Reprint  391. 

47.  Millet  V.  Rowse,  7  Ves.  Jr.  419,  32 
Eng.  Reprint  169;  Priestley  v.  Lamb,  6  Ves. 
Jr.  421,  31  Eng.  Reprint  1124. 

48.  Millet  t\  Rowse,  7  Ves.  Jr.  419,  32 
Eng.  Reprint  169;  Priestley  v.  Lamb,  6  Ves. 
Jr.  421,  31  Eng.  Reprint  1124.  But  see  Salles 
V.  Savignon,  6  Ves.  Jr.  572,  31  Eng.  Reprint 
1201. 

Benefit  of  infant. —  A  motion  to  commit 
a  person  for  contem.pt  in  marrying  an  in-  I 
fant  ward  should  not  be  made  until  the 
matter  has  been  brought  before  the  judge  in 
chambers  to  consider  whether  it  is  for  the  j 
infant's  benefit.  Brown  X).  Barrow,  48  L.  T. 
Rep.  N.  S.  357.  | 

49.  See  Hill  v.  Turner,  1  Atk.  515,  26  j 
Eng.  Reprint  326.  ' 

50.  Ball  V.  Coutts,  1  Ves.  &  B.  292,  35 
Eng.  Reprint  114;  Warter  v.  Yorke,  19  Ves. 
Jr.  451,  34  Eng.  Reprint  584;  Pearce  V. 
Crutchfield,  14  Ves.  Jr.  206,  33  Eng.  Reprint 
500. 

51.  Field  %\  Brown,  17  Beav.  146,  51  Eng. 
Reprint  988;  Cox  r.  Bennett,  31  L.  T.  Rep. 

N.  S.  83,  22  Wkly.  Rep.  819;  Millet  v.  Rowse,  i 
7  Ves.  Jr.  419,  32  Eng.  Reprint  169;  Stevens  | 
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wise  specifically  providing,^^  it  is  not  necessary  that  it  slionld  be  solemnized  in  any 
particular  form  or  with  any  particular  rite  or  ceremony .^^  All  that  is  required 
is  that  there  should  be  an  actual  and  mutual  agreement  to  enter  into  a  matrimo- 
nial relation,^  permanent  and  exclusive  of  all  others,^  between  parties  capable  in 
law  of  making  such  a  contract,^^  consummated  by  their  cohabitation  as  man  and 
wife  or  their  mutual  assumption  openly  of  marital  duties  and  obligations.^"^  Such 
"  common-law-marriages  "  are  recognized  as  valid  and  binding  in  most  of  the 
states.^^ 

b.  Marriage  by  Mutual  Agreement.  In  pursuance  of  the  rules  just  stated, 
and  of  the  statutes  in  many  states  declaring  marriage  to  be  a  civil  contract,  it  is 
held  that  a  valid  common-law  marriage  may  be  constituted  by  a  mutual  agree- 
ment between  two  parties  who  are  both  capable  of  entering  into  marriage,  and  as 


V.  Savage,  1  Ves.  Jr.  154,  30  Eng.  Reprint 
277.  And  see  Ball  v.  Coutts,  1  Ves.  &  B. 
292,  35  Eng.  Reprint  114;  Bathhurst  i\  Mur- 
ray, 8  Ves.  Jr.  74,  6  Rev.  Rep.  230,  32  Eng. 
Reprint  279. 

52.  Effect  of  disobedience  or  failure  to  com- 
ply with  statutory  directions  see  in/ra,  I,  D, 
4,  a. 

53.  California. —  White  v.  White,  82  Cal. 
427,  23  Pac.  276,  7  L.  R.  A.  799;  Sharon  v. 
Sharon,  75  Cal.  1,  16  Pac.  345. 

Georgia. —  Askew  v.  Dupree,  30  Ga.  173. 

/fZijiois.— Cartwright  v.  McGown,  121  III. 
388,  12  N.  E.  737,  2  Am.  St.  Rep.  105;  Port 
V.  Port,  70  111.  484 ;  McKenna  r.  McKenna,  73 
111.  App.  64. 

Iowa. —  Blanchard  v.  Lambert,  43  Iowa  223, 
22  Am.  Rep.  245. 

Kansas. — Renfrew  v.  Renfrew,  60  Kan.  277. 
56  Pac.  534,  72  Am.  St.  Rep.  350. 

Kentucky. —  Dumaresly  v.  Fishly,  3  A.  K. 
Marsh.  368. 

Massachusetts. —  Little  v.  Little,  13  Gray 
264. 

Michigan. —  Hutchins  V.  Kimmell,  31  Mich. 
126,  18  Am.  Rep.  164. 

Minnesota. —  State  V.  Worthingham,  23 
Minn.  528. 

Missouri. —  State  v.  Hansbrough,  181  Mo. 
348,  80  S.  W.  900 ;  Dyer  v.  Brannock,  66  Mo. 
391,  27  Am.  Rep.  359. 

Nebraska. —  Eaton  v.  Eaton,  66  Nebr.  676, 
92  N.  W.  995,  60  L.  R.  A.  605;  Goodrich  v. 
Cushman,  34  Nebr.  460,  51  N.  W.  1041. 

Nevada.— State  v.  Zichfield,  23  Nev.  304, 
46  Pac.  802,  62  Am.  St.  Rep.  800,  34  L.  R.  A. 
784. 

New  Hampshire. —  Londonderry  v.  Chester, 
2  N.  H.  268,  9  Am.  Dec.  61. 

New  Jersey. —  Atlantic  City  R.  Co.  v. 
Goodin,  62  N.  J.  L.  394,  42  Atl.  333,  72  Am. 
St.  Rep.  652,  45  L.  R.  A.  671. 

New  York.— Van  Tuyl  v.  Van  Tuyl,  57 
Barb.  235;  Bissell  v.  Bissell,  55  Barb.  325; 
Wright  V.  Wright,  48  How.  Pr.  1 ;  Fenton  v. 
Reed,  4  Johns.  52,  4  Am.  Dec.  244;  Rose  v. 
Clark,  8  Paige  574. 

Ohio. —  Carmichael  v.  State,  12  Ohio  St. 
553. 

Pennsylvania. —  Com.  v.  Stump,  53  Pa.  St. 
132,  91  Am.  Dec.  198;  Hines'  Estate,  7  Pa. 
Dist.  89 ;  Guardians  of  Poor  v.  Nathans,  2 
Brewst.  149. 


Texas. —  Galveston,  etc.,  R.  Co.  v.  Cody,  20 
Tex.  Civ.  App.  520,  50  S.  W.  135. 

Utah.— m\ton  v.  Roylance,  25  Utah  129,  69 
Pac.  660,  58  L.  R.  A.  723. 

United  States. —  Meister  v.  Moore,  96  U.  S. 
76,  24  L.  ed.  826;  Hallett  v.  Collins,  10  How. 
174,  13  L.  ed.  376;  Adger  v.  Ackerman,  115 
Fed.  124,  52  C.  C.  A.  568;  Mathewson  r. 
Phcenix  Iron  Foundry,  20  Fed.  281. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  4. 

Compare  Denison  v.  Denison,  35  Md.  361. 

Solemnization  of  marriage  see  infra,  IV. 

Mormon  marriage. —  The  sealing  ceremony 
of  the  mormon  church,  whereby  the  contract- 
ing parties  agree  and  are  declared  by  a  duly 
authorized  church  official  to  be  married  for 
time  and  eternity,"  creates  a  valid  common- 
law  marriage  between  parties  believing  and 
in  good  faith  participating  therein;  the  part 
of  such  ceremony  referring  to  eternity  being 
mere  surplusage.  Hilton  v.  Roylance,  25 
Utah  129,  69  Pac.  660,  58  L.  R.  A.  723. 

54.  In  re  Maher,  204  111.  25,  68  N.  E.  159 ; 
Renfrew  v.  Renfrew,  60  Kan.  277^  56  Pac. 
534,  72  Am.  St.  Rep.  350 ;  Jackson  v.  Winne, 
7  Wend.  (N.  Y.)  47,  22  Am.  Dec.  563.  And 
see  supra,  I,  D,  1,  a. 

Marriage,  by  law  of  nature,  is  constituted 
by*  cohabitation  by  consent  for  an  indefinite 
period  of  time  for  the  procreation  and  bring- 
ing up  of  children;  although  a  mere  casual 
commerce  between  the  sexes  dees  net  consti- 
tute a  marriage  by  such  law.  Johnson  r. 
Johnson,  30  Me.  72,  77  Am.  Dec.  598. 

55.  Riddle  v.  Riddle,  26  Utah  268,  72  Pac. 
1081.  And  see  supra,  I,  A,  text  and  note  2. 
But  see  Johnson  v.  Johnson,  30  Mo.  72,  77 
Am.  Dec.  598. 

56.  There  can  be  no  valid  common-law  mar- 
riage between  persons  whose  union  would  be 
an  offense  under  the  criminal  laws  of  the 
state.  Keen  v.  Keen,  184  Me.  358,  83  S.  W. 
526. 

Persons  who  may  marry  see  infra,  II. 

57.  Hawkins  v.  Hawkins,  142  Ala.  571,  38 
So.  640,  110  Am.  St.  Rep.  53;  People  v.  Leh- 
mann,  104  Cal.  631,  38  Pac.  422;  Sorensen 
V.  Sorensen,  (Nebr.  1905)  100  N.  W.  930. 
And  see  Taylor  v.  Taylor,  10  Colo.  App.  303, 
50  Pac.  1049,  holding  that  a  common-law 
marriage  is  not  shown  by  irregular  cohabita- 
tion and  partial  reputation. 

58.  See  infra,  I,  D,  4,  a. 
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to  wliom  no  impediments  exist,  whereby  they  presently  undertake  and  contract 
to  become  husband  and  wife  and  mutually  promise  to  continue  that  relation 
permanently,  and  thereupon  assume  their  marital  duties  and  cohabit  together.^' 
There  mast,  however,  be  a  clear  and  sufficient  promise  or  agreement,^*^  which 
must  be  acted  upon  by  the  parties,  although  it  may  not  always  be  necessary  that 
they  should  hold  themselves  out  to  the  public  as  husband  and  wife;^^  and  it  is 


59.  Alabama. —  Tartt  v.  Negus,  127  Ala. 
301,  28  So.  713. 

Calif ornia.— In  re  Ruffino,  116  Cal.  304,  48 
Pac.  127. 

Illinois. —  Hutchinson  v.  Hutchinson,  196 
111.  432,  63  N.  E.  1023;  Alden  v.  Church,  100 
111.  App.  347. 

Kansas. —  Shorten  v.  Judd,  60  Kan.  73,  55 
Pac.  286;  Matney  v.  Linn,  59  Kan.  613,  54 
Pac.  668;  State  v.  Walker,  36  Kan.  297,  13 
Pac.  279,  59  Am.  Rep.  556. 

Louisiana. —  Patton  v.  Philadelphia,  1  La. 
Ann.  98. 

Michigan. — Williams  v.  Kilburn,  88  Mich. 
279,  50  N.  W.  293. 

Mississippi. —  Dickerson  v.  Brown,  49  Miss. 
357.    And  see  Taylor  v.  State,  52  Miss.  84. 

Missouri. —  State  r.  Bittick,  103  Mo.  183, 
15  S.  W.  325,  23  Am.  St.  Rep.  869,  11  L.  R.  A. 
587. 

Nebraska. —  Eaton  v.  Eaton,  66  Nebr.  676, 
92  N.  W.  995,  60  L.  R.  A.  605;  Michigan 
University  v.  McGuckin,  64  Nebr.  300,  89 
N.  W.  778. 

Neiv  York. —  Clayton  v.  W^ardell,  4  N.  Y. 
230;  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235; 
Bissell  V.  Bissell,  55  Barb.  325;  Davis  v. 
Davis,  7  Daly  308,  1  Abb.  N.  Cas.  140;  Herz 
V.  Herz,  34  Misc.  125,  69  N.  Y.  Suppl.  478; 
Newton  v.  Southworth,  7  N.  Y.  St.  130; 
Wright  V.  Wright,  48  How.  Pr.  1 ;  Jackson  r. 
Winne,  7  Wend.  47,  22  Am.  Dec.  563 ;  Fenton 
i\  Reed,  4  Johns.  52,  4  Am.  Dec.  244 ;  Rose  v. 
Clark,  8  Paige  574. 

Pennsylvania. —  Richard  v.  Brehm,  73  Pa. 
St.  140,  13  Am.  Rep.  733;  Com.  v.  Stump,  53 
Pa.  St.  132,  91  Am.  Dec.  198;  Com.  v.  Hay- 
low,  17  Pa.  Super.  Ct.  541;  Guardians  of  Poor 
D.  Nathans,  2  Brewst.  149. 

Texas. —  Sapp  v.  Newsom,  27  Tex.  537 ; 
Galveston,  etc.,  R.  Co.  v.  Cody,  20  Tex.  Civ. 
App.  520,  50  S.  W.  135;  Chapman  v.  Chap- 
man, 16  Tex.  Civ.  App.  382,  41  S.  W.  533; 
Ingersol  v.  McWillie,  9  Tex.  Civ.  App,  543, 
30  S.  W.  56. 

United  States. —  Adger  v.  Ackerman,  115 
Fed.  124,  52  C.  C.  A.  568;  Davis  v.  Pryor,  112 
Fed.  274,  50  C.  C.  A.  579;  Mathewson  v.  Pha'- 
nix  Iron  Foundry,  20  Fed.  281. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  12. 

But  compare  Dunbarton  v.  Franklin,  19 
N.  H.  257,  holding  that  where  parties  enter 
into  a  contract  of  marriage  and  live  together 
in  accordance  with  it,  this  does  not  constitute 
a  marriage,  but  is  merely  evidence  from 
which  a  jury  may  infer  a  marriage. 

In  Hawaii  it  is  sufficient  to  establish  the 
validity  of  a  marriage  under  the  ancient  cus- 
tom, and  prior  to  the  law  establishing  chris- 
tian marriage,  to  show  that  the  parties  lived 
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together  as  man  and  wife.  Kamoku  v.  Kal- 
aaualia,  4  Hawaii  548. 

Scotch  marriages. —  To  constitute  a  mar- 
riage in  accordance  with  the  Scotch  law  there 
must  be  a  deliberate  and  serious  agreement 
to  marry,  given  mutually  with  the  view  and 
for  the  purpose  of  creating  thenceforth  the 
relation  of  husband  and  wife,  and  it  is  not 
necessary  that  the  contract  so  made  should 
be  followed  by  cohabitation,  nor  is  it  neces- 
sary to  show  the  particular  place  or  the  exact 
day  where  such  consent  was  exchanged.  Yel- 
verton  v.  Longworth,  10  Jur.  N.  S.  1209,  11 
L.  T.  Rep.  N.  S.  118,  4  Macq.  H.  L.  746,  13 
Wkly.  Rep.  235.  For  cases  in  which  the 
validity  of  Scotch  marriages  has  been  consid- 
ered see  Lawford  v.  Davies,  4  P.  D.  61,  47 
L.  J.  P.  D.  &  Adm.  38,  39  L.  T.  Rep.  N.  S.  Ill, 
26  Wkly.  Rep.  424 ;  Hamilton  v.  Hamilton,  9 
CI.  &  F.  327,  8  Eng.  Reprint  440;  Stewart  v. 
Menzies,  8  CI.  &  F.  309,  S  Eng.  Reprint  121; 
Bell  V.  Graham,  1  L.  T.  Rep.  N.  S.  221,  13 
Moore  P.  C.  242,  8  Wkly.  Rep.  98,  15  Eng. 
Reprint  91. 

60.  See  McKenna  v.  McKenna,  180  111. 
577,  54  N.  E.  641 ;  Clancy  v.  Clancy,  66  Mich. 
202,  33  N.  W.  889;  Soper  v.  Halsey,  85  Hun 
(N.  Y.)  464,  33  N.  Y.  Suppl.  105. 

61.  Lorimer  v.  Lorimer,  124  Mich.  631,  83 
N.  W.  609 ;  Hulett  v.  Carey,  66  Minn.  327,  69 
N.  W.  31,  61  Am.  St.  Rep.  419,  34  L.  R.  A. 
384;  Wilcox  v.  Wilcox,  46  Hun  (N.  Y.)  32, 
holding  that  matrimonial  cohabitation  may 
be  established  without  proof  of  any  announce- 
ment by  the  parties  of  their  relation  further 
than  is  given  by  appearances.  But  see  Mary- 
land V.  Baldwin,  112  U.  S.  490,  5  S.  Ct.  278, 
28  L.  ed.  822,  holding  that  where  a  marriage 
takes  place  by  words  only,  without  attending 
ceremonies,  religious  or  civil,  some  public 
recognition  of  it,  such  as  living  together  as 
man  and  wife,  is  necessary  as  evidence  of  its 
existence.  And  as  to  the  "  mutual  assump- 
tion of  marital  rights  and  duties  "  under  the 
statute  in  California  see  Toon  v.  Huberty,  104 
Cal.  260,  37  Pac.  944;  Kilburn  v.  Kilburn, 
89  Cal.  46,  26  Pac.  636,  23  Am.  St.  Rep.  447 
( holding  that  where  an  agreement  to  marry  is 
not  followed  by  solemnization,  there  is  no  as- 
sumption of  marital  rights,  duties,  or  obliga- 
tions, within  the  meaning  of  section  55  of 
the  California  civil  code,  until  the  commence- 
ment of  cohabitation  by  the  parties  to  the 
agreement.  And  by  cohabitation  is  meant, 
not  simply  the  gratification  of  the  sexual  pas- 
sion, but  to  live  and  dwell  together,  and  to 
have  the  same  habitation) ;  Sharon  v.  Sharon, 
79  Cal.  633,  22  Pac.  26,  131. 

Agreement  to  keep  secret. —  The  validity  of 
a  marriage  contracted  by  mutual  agreement, 
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even  held  that  tlie  agreement  may  be  implied.^^  Although  the  relations  of  the 
parties  were  at  first  illicit,  this  does  not  prevent  them  from  afterward  contracting 
a  valid  common-law  marriage.^  Where  a  contract  of  common-law  marriage  is 
in  writing,  the  courts  have  jurisdiction  of  an  action  either  to  establish  it  and 
declare  it"  valid  or  to  cancel  it.^^ 

e.  Contracts  Per  Verba  De  Prsesenti  or  De  Future.  In  regard  to  marriages 
effected  by  the  agreement  of  the  parties  withont  solemnization,  a  distinction  is 
made  between  contracts  per  verha  de  2)^oe8enti,  that  is,  where  the  parties  take 
each  other  for  husband  and  wife  by  words  in  the  present  tense,  implying  that  the 
marital  relation  is  constituted  immediately  and  not  at  some  future  time,  and  con- 
tracts jt?^?'  mrla  defuturo,  which  imply  no  more  than  that  the  parties  will  marry 
each  other  at  a  later  time.  Contracts  of  the  former  sort  have  been  recognized  as 
creating  a  present  and  valid  marriage.^^  But  a  mere  agreement  for  a  future  mar- 
riage, although  followed  by  cohabitation,  is  no  marriage,^^nor  is  a  conditional  prom- 
ise to  marry  at  a  future  day,  although  made  as  an  inducement  or  cloak  for  mere- 
tricious relations.^^  It  is  indeed  an  ancient  rule  that  a  marriage  may  arise  from 
a  contract       verla  de  futuro  cum  cojmla^^  but  in  this  case,  the  copula  must 


or  by  a  written  contract,  is  not  affected  by  an 
agreement  of  the  parties  to  keep  its  exist- 
ence a  secret  either  for  an  indefinite  time  or 
nntil  they  shall  agree  to  make  it  public. 
Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26, 
131;  Hamilton  v.  Hamilton,  9  CI.  &  F.  327,  S 
Eng.  Reprint  440 ;  Dalrymple  v.  Dalrymple, 
2  Hagg.  Cons.  54;  Swift  r.  Kelly,  3  Knapp 
257,  12  Eng.  Eeprint  648. 

Cohabitation  in  another  state. —  A  mar- 
riage entered  into  by  contract  between  the 
parties  in  one  state,  and  followed  by  cohabita- 
tion and  recognition  of  the  relation  in  an- 
other, is  valid  and  binding.  Goodrich  v. 
Cushman,  34  Nebr.  460,  51  N.  W.  1041;  Gib- 
son V.  Gibson,  24  Nebr.  394,  39  N.  W.  450. 
But  compare  Peck  v.  Peck,  155  Mass.  479,  30 
N.  E.  74. 

62.  Adger  r.  Ackerman,  115  Fed.  124,  52 
C.  C.  A.  568.  And  see  Hooper  v.  INIcCaffery, 
83  111.  App.  341 ;  Hilton  v.  Pvovlance,  25  Utah 
129,  69  Pac.  660,  58  L.  R.  A.*  723. 

63.  Swartz  v.  State,  13  Ohio  Cir.  Ct.  02,  7 
Ohio  Cir.  Dec.  43. 

In  case  of  prior  subsisting  marriage  see 
infra,  V.  B,  5. 

64.  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac. 
26,  131;  Terry  r.  Sharon,  131  U.  S.  40,  9 
S.  Ct.  705,  33  L.  ed.  94;  Sharon  v.  Terry,  36 
Fed.  337,  13  Sawv.  (U.  S.)  387,  1  L.  R.  A. 
572;  Sharon  f.  Hill,  26  Fed.  337,  11  Sawy. 
(U.  S.)  291. 

65.  California. —  Graham  v.  Bennet,  2  Cal. 
503. 

Illinois. —  McKenna  v.  McKenna,  180  HI. 
577,  54  N.  E.  641. 

loica. —  Blanchard  v.  Lambert,  43  Iowa  228, 
22  Am.  Rep.  245. 

Michigan.— Feet  v.  Peet,  52  Mich.  464,  18 
X.  W.  220;  Hutchins  v.  Kimmell,  31  Mich. 
126,  18  Am.  Rep.  164. 

Minnesota. —  State  v.  Worthingham,  23 
Minn.  528. 

Mississippi. —  Floyd  r.  Calvert,  53  Miss.  37. 
Missouri. —  Dyer  v.  Brannock,  66  Mo.  391, 
27  Am.  Rep.  359. 

New  Jersey. —  Atlantic   City   R.   Co.  v. 


Goodin,  62  N.  J.  L.  394,  42  Atl.  333,  72  Am. 
St.  Rep.  652,  45  L.  R.  A.  671. 

New  yo)-/o.— Haves  v.  People,  25  N.  Y.  390. 
82  Am.  Dec.  364 ;  Rose  v.  Clark,  8  Paige  574. 

O/ito.— Carmichael  v.  State,  12  Ohio  St. 
553. 

Pennsylvania. — Hantz  v.  Sealy,  6  Binn.  405. 

Vermont. —  NeAvbury  r.  Brunswick,  2  Vt. 
151,  19  Am.  Dec.  703. 

United  States. —  U.  S.  v.  Route,  33  Fed. 
246;  Holabird  v.  Atlantic  Mut.  L.  Ins.  Co.,  12 
Fed.  Cas.  No.  6,587,  2  Dill.  166. 

No  form  of  words  necessary. —  To  consti- 
tute a  marriage  per  verba  de  prcesenti  no  par- 
ticular form  of  words  is  necessary.  Bow- 
man V.  Bowman,  24  111.  App.  165.  But  there 
must  be  words  spoken  by  both  parties;  a 
declaration  by  one,  passed  in  silence  by  the 
other,  is  not  sufficient.  Weitzel  v.  Central 
Lodge,  No.  19,  1  Pa.  Dist.  143. 

A  written  contract  of  marriage,  although 
not  provided  for  by  statute,  is  a  good  contract 
of  marriage  per  verba  de  prcesenti.  Mathew- 
son  V.  Phoenix  Iron  Foundry,  20  Fed.  281. 

66.  Alabama. —  Robertson  v.  State,  42  Ala. 
509. 

California. —  Beverson's  Estate,  Myr.  Prob. 
35. 

Illinois. —  Hebblethwaite  v.  Hepworth,  9S 
111.  126;  Marks  v.  Marks,  108  111.  App.  371. 

Michigan. —  Lorimer  r.  Lorimer,  124  Mich. 
631,  83  N.  W.  609. 

Nebraska. —  Sorensen  v.  Sorensen,  68  Nebr. 
483,  94  N.  W.  540,  98  N.  W.  837,  100  N.  W. 
930,  103  N.  W.  455. 

New  York. —  Cheney  r.  Arnold,  15  N.  Y. 
345,  69  Am.  Dec.  609. 

Ohio. —  Duncan  v.  Duncan,  10  Ohio  St.  181. 

Compare  Patton  v.  Philadelphia,  1  La.  Ann. 
98 ;  Hulett  v.  Carev,  66  Minn.  327,  69  N.  W. 
31,  61  Am.  St.  Rep.  419,  34  L.  R.  A.  384: 
Hines'  Estate.  7  Pa.  Dist.  89. 

67.  Turpin  v.  Public  Administrator,  2 
Bradf.  Surr.  (N.  Y.)  424;  Stewart  v.  Men- 
zies,  8  CI.  &  F.  309,  8  Eng.  Reprint  121. 

68.  In  re  McCausland,  52  Cal.  568;  Du- 
maresly  v.  Fishly,  3  A.  K.  Marsh.  (Ky.)  368; 
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be  in  fulfilment  of  tlie  marriage  contract,  that  is,  it  must  be  intended  and  under- 
stood bj  the  parties  as  a  consummation  of  their  marriage  and  as  converting 
their  executory  agreement  to  marry  into  a  present,  actual  marriage ;  and  if  it  is 
known  and  understood  to  be  illicit,  and  they  regard  their  contract  as  still  execu- 
tory and  intend  that  it  shall  be  carried  into  effect  at  some  future  time  by  a  cere- 
mony or  solemnization  of  marriage,  their  cohabitation  is  not  matrimonial.^^  As  a 
question  of  evidence,  however,  and  in  accordance  with  the  general  presumption 
of  innocence  rather  than  of  guilt,  such  an  intention  and  understanding  will  be 
imputed  to  the  parties  as  will  make  tliem  husband  and  wife  rather  than  para- 
mours, if  this  can  be  done  without  violence  to  the  direct  evidence.'^ 

d.  Cohabitation  and  Repute.  A  marriage  cannot  arise  from  mere  cohaljita- 
tion  of  two  persons  who  are  generally  reputed  to  be  man  and  wife,"*^  although 
such  cohabitation  and  repute  are  regarded  as  circumstantial  evidence  of  an 
agreement  by  which  the  parties  have  entered  into  tlie  relation  of  husband 
and  wife/^  and  may  raise  a  presumption,'^^  although  not  a  conclusive  one  of 
marriage. 

4.  Statutory  Requirements  —  a.  In  General.  Statutes  requiring  marriages  to 
be  solemnized  in  a  particular  manner  or  before  certain  autliorized  persons  or 
under  a  license,  although  they  may  impose  penalties  for  non-observance,  are 
generally  construed  as  directory  only,  in  so  far  as  this,  that  a  marriage  valid  at 
common  law,  but  not  celebrated  in  accordance  with  the  requirements  of  the 
statute,  will  be  held  valid  and  binding,  unless  expressly  declared  void  by  the 
statute.'''*    But  in  several  states  the  law  is  so  framed  that  no  valid  marriage  can 


Comly's  Estate,  19  Pa.  Co.  Ct.  184;  Dalrym- 
ple  V.  Dalrymple,  2  Hagg.  Cons.  54;  Reg.  ij. 
Millis,  10  CI.  &  F.  534,  780,  8  Eng.  Reprint 
844. 

69.  Stoltz  'i\  Doering,  112  111.  234;  Heb- 
blethwaite  v.  Hepworth,  98  III.  126;  Port  i;. 
Port,  70  111.  484;  Sorensen  v.  Sorensen,  68 
Nebr.  483,  94  N.  W.  540,  98  N.  W.  837,  100 
^sT.  W.  930,  103  N.  W.  455;  Peck  i;.  Peck,  12 
R.  1.  485,  34  Am.  Rep.  702;  Reg.  Mills, 
10  CI.  &  F.  534,  782,  8  Eng.  Reprint 
844. 

70.  Marks  v.  Marks,  108  111.  App.  371; 
Hines'  Estate,  7  Pa.  Dist.  89 ;  1  Bishop  Marr., 
Div.  &  Sep.  §  253.  In  this  connection  due 
weight  should  be  given  to  the  well  known 
maxim  "semper  prcesumitur  pro  matrimonio." 
See  Piers  v.  Piers,  2  H.  L.  Cas.  331,  13  Jur. 
569,  9  Eng.  Reprint  1118.  See  infra,  VI,  A,  1, 
a;  VI,  A,  2. 

71.  See  infra,  VI,  B,  1,  f,  (i),  (b). 

72.  See  infra,  VI,  A,  1,  b,  (i)  ;  VI,  B,  1,  f, 
(A). 

73.  See  infra,  VI,  A,  1,  b,  (i). 
Rebuttal  of  presumption  see  infra,  VI,  B, 

b        (I),  (B). 

74.  Alabama. — Campbell  v.  Guliatt,  43  Ala. 
57.  And  see  Moore  v.  Heineke,  119  Ala.  627, 
24  So.  374. 

Georgia. —  Park  v.  Barron,  20  Ga.  702,  65 
Am.  Dec.  641. 

Illinois.—  Port  V.  Port,  70  111.  484 ;  Hutch- 
inson V.  Hutchinson,  96  111.  App.  52;  Bow- 
man V.  Bowman,  24  111.  App,  165. 

Kansas. — Renfrow  t\  Renfrow,  60  Kan.  277, 
56  Pac.  534,  72  Am.  St.  Rep.  350. 

Kentucky. —  Stevenson  v.  Gray,  17  B.  Mon. 
193;  Dumaresly  v.  Fishly,  3  A.  K.  Marsh. 
368. 
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Michigan. —  Hutchins  v.  Kimmell,  31  Mich. 
126,  18  Am.  Rep.  164. 

Minnesota.  —  State  v.  Worthingham,  23 
Minn.  528. 

Mississippi. —  Hargroves  v.  Thompson,  31 
Miss.  211. 

Missouri. —  Dyer  v.  Brannock,  66  Mo.  391, 
27  Am.  Rep.  359. 

Nevada.—  State  v.  Zichfeld,  23  Nev.  304,  46 
Pac.  802,  62  Am.  St.  Rep.  800,  34  L.  R.  A. 
784. 

New  Hampshire. —  Londonderry  v.  Chester, 
2  N.  H.  268,  9  Am.  Dec.  61. 

New  Jersey. — Pearson  v.  Howey,  11  N.  J.  L. 
12. 

New  York. — White  v.  Lowe,  1  Redf.  Surr. 
376;  Ferrie  v.  Public  Administrator,  4  Bradf. 
Surr.  28.  But  see  Pettit  v.  Pettit,  105  N.  Y. 
App.  Div.  312,  93  N.  Y.  Suppl.  1001,  constru- 
ing Laws  (1901),  c.  339. 

North  Carolina. — State  V.  Robbins,  28  N.  C, 
23,  44  Am.  Dec.  64. 

Ohio.—  Swartz  v.  State,  13  Ohio  Cir.  Ct.  62, 
7  Ohio  Cir.  Dec.  43;  Courtright  v.  Court- 
right,  11  Ohio  Dec.  (Reprint)  413,  26  Cine. 
L.  Bui.  309. 

Oklahoma. — ^Reaves  v.  Reaves,  15  Okla.  240, 
82  Pac.  490,  2  L.  R.  A.  N.  S.  353. 

Pennsylvania. —  Rodebaugh  v.  Sanks,  2 
Watts  9;  Helffenstein  v.  Thomas,  5  Rawle 
209. 

Texas. —  Burnett  v.  Burnett,  (Civ.  App. 
1904)  83  S.  W.  238.  But  compare  Western 
Union  Tel.  Co.  v.  Proctor,  6  Tex.  Civ.  App. 
300,  25  S.  W.  811. 

Washington. — State  v.  McGilvery,  20  Wash. 
240,  55  Pac.  115,  construing  the  statute  of 
Idaho. 

United  States. —  Meister  v.  Moore,  96  U.  S. 
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be  contracted  except  in  the  manner  and  with  the  formalities  prescribed  by  the 

statute.'^  -,    -,    .  T 

b.  Ceremonial  Marriage.  The  statutes  now  commonly  designate  the  persons 
who  shall  have  authority  to  celebrate  marriages,  including  civil  magistrates  as 
well  as  ecclesiastics,  at  the  same  time  providing  that  no  particular  form  or  cere- 
mony shall  be  necessary  except  a  declaration  by  the  parties  that  they  take  each 
other  for  husband  and  wife."^®  A  marriage  solemnized  in  full,  conformity  with 
the  statutes  is  complete  without  cohabitation,'^  and  its  validity  is  not  affected  by 
a  secret  intention  or  reservation  of  one  of  the  parties,  unknown  to  the  other,^^ 
nor  by  their  acquiescence  in  the  making  and  recording  of  a  fraudulent  certifi- 
cate of  the  marriage,  which  falsely  states  the  date  or  other  particulars  of  the 
ceremony.''^ 


76,  24  L.  ed.  826;  Mathewson  v.  Phoenix  Iroa 
Foundry,  20  Fed.  281. 

England. —  Lacon  v.  Higgins,  D.  &  R.  N.  P. 
38,  16  E.  C.  L.  425,  3  Stark.  178,  3  E.  C.  L. 
643,  25  Pvev.  Rep.  779;  Catterall  v.  Catterall, 
II  Jur.  914,  1  Rob.  Eccl.  580;  Catterall  v. 
Sweetman,  9  Jur.  951,  1  Rob.  Eccl.  304; 
Stall  wood  V.  Tredger,  2  Phillim.  287. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  5. 
And  see  supra,  I,  D,  3,  a. 

Contra. —  See  Xorman  v.  Norman,  121  Cal. 
620,  54  Pac.  143,  06  Am.  St.  Rep.  74,  42 
L.  R.  A.  343;  Denison  v.  Denison,  35  Md. 
361 ;  Com.  v.  Munson,  127  Mass.  459,  34  Am. 
Rep.  411;  Milford  v.  Worcester,  7  Mass.  48; 
Mangue  v.  Mangue,  1  Mass.  240 ;  Morrill  v. 
Palmer,  68  Vt.  1,  33  Atl.  829,  33  L.  R.  A. 
411  [distinguishing  Newbury  v.  Brunswick,  2 
Vt.  151,  19  Am.  Dec.  703]. 

Effect  of  failure  to  procure  license  see  infra, 
III,  A. 

Good  faith  and  belief  of  parties  as  affecting 
validity. —  The  statutes  in  several  of  the 
states  provide  that  no  marriage  shall  be  void 
or  voidable  for  the  w^ant  of  a  license  or  other 
formality  required  by  law,  if  either  of  the 
parties  believed  it  at  the  time  to  be  a  valid 
marriage  (Burns  Rev.  St.  Ind.  §  7295)  ;  or 
that  want  of  authority  or  qualification  in  tlv?. 
celebrant  shall  not  invalidate  a  marriage 
otherwise  valid,  if  consummated  in  the  belief 
on  the  part  of  either  of  the  parties  that  it 
was  law^ful.  Alaska  Civ.  Code,  c.  2,  §  11; 
Ga.  Code,  §  2423;  Ida.  Civ.  Code,  §  2013; 
Carroll  St.  Ky.  §  2102;  Me.  Rev.  St.  c.  61. 
§  16;  Mass.  Rev.  Laws,  c.  151,  §  34;  Minn. 
Rev.  Laws,  §  3566;  Mont.  Civ.  Code,  §  80; 
Nebr.  Comp.  St.  §  4286;  N.  H.  Pub.  St.  c.  174, 
§  12;  R.  L  Laws  (1898),  c.  549,  p.  47;  Utah 
Rev.  St.  §  1187. 

75.  California. —  Under  the  law  of  Cali- 
fornia, as  amended  in  1895,  consent  to  mar- 
riage must  be  followed  by  the  solemnization 
by  a  person  authorized  by  section  70  of  the 
civil  code  to  solemnize  marriages ;  and  a  mar- 
riage between  citizens  and  residents  of  Cali- 
fornia, lacking  such  solemnization,  is  illegal 
and  void.  Norman  v.  Norman,  121  Cal.  620, 
54  Pac.  143,  66  Am.  St.  Rep.  74,  42  L.  R.  A. 
343.  And  the  effect  of  the  California  civil 
code,  section  55,  was  held  to  be  that  a  valid 
marriage  cannot  be  created  by  mere  consent, 
but  must  be  followed  by  solemnization  or  by 


a  mutual  assumption  of  marital  rights,  du- 
ties, and  obligations.  Sharon  v.  Sharon,  79 
Cal.  633,  22  Pac.  26,  131.  And  see  In  re 
Ruffino,  116  Cal.  304,  48  Pac.  127. 

Kentucky. —  Klenke  v.  Noonan,  118  Ky.  436, 
81  S.  W.  241,  26  Ky.  L.  Rep.  305;  Robinsoa 
v.  Redd,  (1897)  43  S.  W.  435,  19  Ky.  L.  Rep. 
1422 ;  Estill  v.  Rogers,  1  Bush  62. 

Tennessee. —  Grisham  v.  State,  2  Yerg.  589 ; 
Bashaw  v.  State,  1  Yerg.  177. 

Virginia. —  Code,  §  2222,  abrogates  tho 
common  law  on  the  subject  of  marriage  and 
invalidates  any  marriage  taking  place  within 
the  state  unless  it  is  shown  to  have  been  un- 
der a  license  and  solemnized  as  the  statute 
requires.  Offield  v.  Davis,  100  Va.  250,  40 
S.  E.  910. 

Washington. —  In  re  Smith,  4  Wash.  702, 
30  Pac.  1059,  17  L.  R.  A.  573;  In  re  McLaugh- 
lin, 4  Wash.  570,  30  Pac.  651,  16  L.  R.  A. 
699. 

West  Virginia. —  Beverlin  v.  Beverlin,  29 
W.  Va.  732,  3  S.  E.  36. 

United  States. —  See  Holmes  v.  Holmes,  12 
Fed.  Cas.  No.  6,638,  1  Abb.  525,  1  Sawy. 
99. 

76.  See  the  statutes  of  the  several  states. 
Form  and  requisices  of  ceremonial  mar- 
riage see  infra,  IV, 

Effect  of  marriage  on  previous  polygamous 
relation. —  In  a  case  in  Utah  it  appeared  that 
a  man  who  had  a  legal  wife  living  and  undi- 
vorced  married  two  other  women.  Subse- 
quently he  went  through  a  formal  marriage 
ceremony  with  one  of  the  women  before  a 
justice  of  the  peace.  He  stated  that  one  of 
his  reasons  for  marrying  was  to  disqualify 
the  woman  from  testifying  in  the  event  of  his 
arrest.  After  the  ceremony  he  continued  to 
cohabit  with  the  two  women  as  he  had  previ- 
ously done.  He  told  a  third  woman,  whom  he 
also  married,  that  he  had  two  plural  wives, 
and  also  told  her  about  the  marriage  before 
the  justice  of  the  peace  and  his  reason  for  it. 
It  was  held  that  the  marriage  by  the  justice 
was  ineffectual  to  disturb  the  polygamous  re- 
lation existing  between  the  parties.  Riddle  V. 
Riddle,  26  Utah  268,  72  Pac.  1081. 

77.  Potier  v.  Barclay,  15  Ala.  439. 

78.  Hilton  v.  Roylance,  25  Utah  129,  69 
Pac.  660,  58  L.  R.  A.  723. 

79.  State  v.  Tillinghast,  25  R.  L  391,  5G 
Atl.  181. 
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II.  PERSONS  WHO  MAY  MARRY. 

A.  Ag'e.  Under  the  common  law  infants  were  permitted  to  marry  at  the 
age  of  consent,^^  which  in  the  case  of  males  was  fixed  at  the  age  of  fonrteen,^^ 
and  of  females  at  the  age  of  twelve.^^  The  age  at  which  a  vaUd  marriage 
may  be  contracted  has,  however,  been  altered  by  statute  in  many  jurisdictions,^^ 
or  a  provision  has  been  made  by  whicli  a  marriage  may  be  declared  void 
where  the  female  is  under  a  certain  age.^^  Statutes  of  the  latter  class  have  been 
construed  to  leave  the  common-law  rule  otherwise  unaltered  ;  so  also  a  statute 
which  merely  defines  what  persons  may  be  joined  in  marriage  does  not  abrogate 
the  common-law  rule  as  to  the  ages  at  which  a  valid  marriage  may  be  contracted.^* 
Unless  expressly  made  so  by  statute  a  marriage,  one  or  both  of  the  parties  to 
which  is  under  the  age  of  consent,  is  not  void,  but  is  voidable  at  the  option  of  the 
party  under  disability .^^  Where  both  of  tlie  parties  are  under  age,  either  may 
disaffirm  the  marriage  upon  arriving  at  the  age  of  consent  but  it  may  as  a 
general  rule  be  avoided  only  at  the  election  of  a  party .^^    Marriages  of  infants  are 


80.  Goodwin  \-.  Thompson,  2  Greene  (Iowa) 
329;  Parton  i;.  Hervey,  1  Gray  (Mass.)  119. 

81.  Goodwun  v.  Thompson,  2  Greene  (Iowa) 
329;  Parton  v.  Hervey,  1  Gray  (Mass.)  119; 
Bennett  v.  Smith,  21  Barb.  (N.  Y.)  439. 

82.  Goodwin  v.  Thompson,  2  Greene  (Iowa) 
329;  Parton  v.  Hervey,  1  Gray  (Mass.)  119; 
Bennett  v.  Smith,  21  Barb.  (N.  Y.)  439. 

Protection  of  court  in  case  of  void  mar- 
riage.—  Where  a  girl  under  twelve  was  mar- 
ried and  immediately  declared  her  ignorance 
of  the  nature  and  consequence  of  the  mar- 
riage, and  her  dissent  to  it,  it  was  held  that 
a  court  of  equity,  on  a  bill  filed  by  her  next 
friend,  might  order  her  to  be  placed  under 
the  protection  of  the  court  as  a  ward,  and 
prohibit  defendant  from  all  intercourse  or 
correspondence  with  her  under  the  penalty 
of  punishment  for  contempt.  Aymar  v.  Poff, 
3  Johns.  Ch.  (N.  Y.)  49. 

A  provision  establishing  the  age  of  con- 
sent to  unlawful  carnal  knowledge  does  not 
affect  the  age  at  which  a  female  may  consent 
to  marriage.  Fisher  v.  Bernard,  65  Vt.  663, 
27  Atl.  316. 

83.  See  the  statutes  of  the  several  states. 
Smith  V.  Smith,  84  Ga.  440,  11  S.  E.  496,  8 
L.  R.  A.  362;  Fitzpatrick  v.  Fitzpatrick,  6 
Nev.  63  (males  eighteen,  females  sixteen)  ; 
Shafher  v.  State,  20  Ohio  1  (males  eighteen, 
females  fourteen)  ;  Hardy  v.  State,  37  Tex. 
Or.  55,  38  S.  W.  615  (males  sixteen,  females 
fourteen ) . 

Common-law  marriages. —  Where  by  stat- 
ute the  parties  are  forbidden  to  marry  by 
reason  of  nonage,  they  cannot  contract  a  com- 
mon-law marriage.  Hardy  v.  State,  37  Tex. 
Or.  55,  38  S.  W.  615. 

84.  Bennett  v.  Smith,  21  Barb.  (N.  Y.) 
439,  construing  Laws  (1841),  c.  257,  which 
makes  such  provision  in  the  case  of  females 
under  the  age  of  fourteen. 

85.  See  Bennett  v.  Smith,  21  Barb.  (N.  Y.) 
439. 

86.  See  Godwin  r.  Thompson,  2  Greene 
(Iowa)  329.  Contra,  Elliot  v.  Elliot,  77  Wis. 
634,  46  N.  W.  806,  10  L.  R.  A.  568.  And 
compare  People  v.  Slack,  15  Mich.  193. 
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87.  People  v.  Schoonmaker,  119  Mich.  242, 
77  N.  W.  934;  People  v.  Slack,  15  Mich.  193; 
State  V.  Lowell,  78  Minn.  166,  80  N.  W.  877, 
79  Am.  St.  Rep.  358,  46  L.  R.  A.  440  (hold- 
ing that  the  marriage  of  a  person  who  has 
not  reached  the  age  of  statutory  competency, 
but  who  is  competent  by  the  common  law,  ia 
not  void  but  voidable  only  by  a  judicial  de- 
cree of  nullity  at  the  election  of  the  party 
under  the  age  of  consent,  to  be  exercised  at 
any  time  before  reaching  such  age,  or  after- 
ward  if  the  parties  have  not  voluntarily  co- 
habited after  reaching  such  age)  ;  State  v. 
Cone,  86  Wis.  498,  57  N.  W.  50.  And  see 
Ferrie  v.  Public  Administrator,  4  Bradf. 
Surr.  (N.  Y.)  28,  holding  that  minority  of 
the  husband  and  want  of  his  father's  con- 
sent did  not,  under  the  law  of  France,  in- 
validate a  marriage,  but  only  rendered  it 
voidable  by  the  minor  or  his  father.  Contra, 
Gathings  v.  Williams,  27  N.  C.  487,  44  Am. 
Dec.  49 ;  Shafher  v.  State,  20  Ohio  1 ;  Vernon 
V.  Vernon,  9  Ohio  Dec.  (Reprint)  365,  12 
Cine.  L.  Bui.  237.  But  see  Courtright  v. 
Courtright,  11  Ohio  Dec.  (Reprint)  413,  26 
Cine.  L.  Bui.  300. 

In  the  event  of  the  death  of  the  female  be- 
fore attaining  the  statutory  age,  without 
having  exercised  her  election  to  avoid  the 
marriage  entered  into  under  the  statutory 
age,  but  above  the  common-law  age,  the 
validity  of  the  marriage  cannot  afterward  be 
questioned.  Courtright  v.  Courtright,  11 
Ohio  Dec.  (Reprint)  413,  26  Cine.  L.  Bui. 
309. 

Ratification  of  marriage  see  infra,  V,  B,  2. 

88.  Canale  v.  People,  177  111.  219,  52  N.  E. 
310. 

89.  Wood  V.  Baker,  43  Misc.  (N.  Y.)  310, 
88  N.  Y.  Suppl.  854  [following  Fero  v.  Fero, 
62  N.  Y.  App.  Div.  470,  70  N.  Y.  Suppl.  742, 
and  distinguishing  Becker  v.  Becker,  58  N.  Y. 
App.  Div.  374,  69  N.  Y.  Suppl.  75;  Stivers 
V.  Wise,  18  N.  Y.  App.  Div.  316,  46  N.  Y. 
Suppl.  9;  Slocum  v.  Slocum,  37  Misc.  (N.  Y.) 
143,  74  N.  Y.  Suppl.  447]. 

Right  of  parent  to  sue  to  annul  marriage 
see  infra,  VIII,  C,  4. 
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not  invalidated  by  statutes  only  punishing  persons  who  solemnize  such  marriages.^ 
Under  some  statutes  a  man  marrying  a  woman  under  the  age  of  consent  forfeits 
all  interest  in  the  property  of  his  wife,^^  or  he  is  made  punishable  criminally .^^ 

B.  Mental  Capacity.  A  contract  of  marriage,  like  other  contracts,  is  of  no 
validity  if  either  of  the  parties  is  of  unsound  mind,^^  imbecile,^^  or  insane,^^  unless 
the  contract  is  made  in  a  lucid  interval.^^  The  degree  of  mental  imbecility  must 
amount  to  unsoundness  and  not  merely  weakness,  unless  such  weakness  be  so 
considerable  as  to  amount  to  derangement.^^  Great  eccentricity  of  conduct  is 
not  sufficient,^^  nor  is  dejection  of  mind  and  singularity  of  conduct,^^  nor  mere 
dulness  of  mind,^  nor  subjection  to  some  vice  or  uncontrollable  impulse  or  pro- 
pensity.'^   In  some  cases  tlie  capacity  to  contract  generally  is  made  the  test/  but 


90.  Parton  r.  Hervey,  1  Gray  (Mass.)  119. 
And  see  Hunter  f.  Milam,  (Cal.  1895)  41 
Pac.  332,  holding,  under  a  statute  making 
fourteen  years  the  age  of  consent,  and  making 
it  a  misdemeanor  to  join  a  female  under 
eighteen  in  marriage  without  the  consent  of 
her  parents,  a  marriage  without  consent  is 
not  void  where  the  female  is  over  fourteen. 

Liability  of  person  solemnizing  marriage 
of  minor  see  in^ra,  IV,  E. 

Liability  of  officer  issuing  marriage  license 
to  minor  see  infra,  III,  C. 

91.  See  Ludwick  r.  Stafford,  51  N.  C.  109, 
holding  that  the  forfeiture  provided  under 
the  North  Carolina  act  of  1820  arose  not 
from  the  ofTense  simply,  but  from  that  and 
a  conviction  following  in  due  time. 

92.  See  State  r.  Watts,  32  N.  C.  369,  in 
which  it  was  held  that  the  offense  had  not 
been  committed  in  secret  so  as  to  operate  to 
prevent  the  running  of  the  statute  of  limi- 
tations. 

93.  Rawdon  v.  Rawdon,  28  Ala.  565 ;  Jen- 
kins r.  Jenkins,  2  Dana  (Ky.)  102,  26  Am. 
Dec.  437;  Chapline  v.  Stone,  77  Mo.  App. 
523;  True  v.  Ranney,  21  N.  H.  52,  53  Am. 
Dec.  164. 

Capacity  of  insane  person  to  contract  gen- 
erally see  Insane  Persons,  22  Cyc.  1194. 

94.  Johnson  r.  Kincade,  37  N.  C.  470; 
Waymire  r.  Jetmore,  22  Ohio  St.  271. 

95.  Alabama. —  Rawdon  v.  Rawdon,  28  Ala. 
565. 

Kansas. —  Powell  v.  Powell,  18  Kan.  371, 
26  Am.  Rep.  774. 

Maine. —  Unity  v.  Belgrade,  76  Me.  419, 
statutory. 

Massa<;husetts. —  Middleborough  v.  Roches- 
ter, 12  Mass.  363. 

Neto  Hampshire. — Keyes  v.  Keyes,  22  N.  H. 
553. 

Neio  York. — Wightman  v.  Wightman,  4 
Johns.  Ch.  343. 

North  Carolina. —  Sims  v.  Sims,  121  N.  C. 
297,  28  S.  E.  407,  61  Am.  St.  Rep.  665,  40 
L.  R.  A.  737  ;  Crump  v.  Morgan,  38  N.  C. 
91,  40  Am.  Dec.  447. 

South  Carolina. —  Clement  v.  Mattison,  3 
Rich.  93 ;  Foster  v.  Means,  Speers  Eq.  569,  42 
Am.  Dec.  332. 

England. — Turner  v.  Meyers,  1  Hagg.  Cons. 
414. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  25. 
Evidence  held  sufficient  to  show  mental  in- 
capacity see  Pyott  v.  Pyott,  191  111.  280,  61 


N.  E.  88  [affirming  90  111.  App.  210]  (senile 
dementia)  ;  Chapline  v.  Stone,  77  Mo.  App. 
523 ;  Jaques  v.  Public  Administrator,  1 
Bradf.  Surr.  (N.  Y.)  499  (delirium  attend- 
ant upon  illness) . 

Evidence  held  insufficient  to  show  mental 
incapacity. —  Buchanan  v.  Buchanan,  103  Ga. 
90,  29  S.  E.  608  (holding  fact  of  self-destruc- 
tion upon  day  after  ceremony  insufficient)  ; 
Durham  v.  Durham,  10  P.  D.  80. 

96.  Rawdon  v.  Rawdon,  28  Ala.  565; 
Browning  v.  Reane,  2  Phillim.  69.  See  For- 
man  v.  Forman,  53  N.  Y.  St.  639. 

Burden  of  proof. —  Where  the  existence  of 
lunacy  is  once  established  the  burden  is  on 
the  opposite  party  to  show  that  the  contract 
was  entered  into  during  a  lucid  interval. 
Rawdon  v.  Rawdon,  28  Ala.  565 ;  Browning 
V.  Reane,  2  Phillim.  69. 

Operation  and  effect  of  marriage  void  for 
mental  incapacity  see  infra,  V,  A,  2. 

Ratification  of  marriage  void  for  mental 
incapacity  see  infra,  V,  B,  3. 

Mental  incapacity  as  ground  for  annulment 
see  infra,  VIII,  B,  3. 

97.  A  labama. —  Rawdon  v.  Rawdon,  28  Ala. 
565. 

Mississippi. — Ward  v.  Dulaney,  23  Miss. 
410. 

Pennsylvania.  —  Nonnemacher  v.  Nonne- 
macher,  159  Pa.  St.  634,  28  Atl.  439. 

South  Carolina. —  Foster  v.  Means,  Speers 
Eq.  569,  42  Am.  Dec.  332. 

Tennessee. —  Cole  r.  Cole,  5  Sneed  57,  70 
Am.  Dec.  275. 

But  see  Hancock  v.  Peaty,  L.  R.  1  P.  &  D. 
335,  36  L.  J.  P.  &  M.  57,  16  L.  T.  Rep.  N.  S. 
182,  15  Wkly.  Rep.  719,  Avhere  it  was  said 
that  where  the  proof  shows  a  diseased  mind 
the  court  has  no  means  of  gauging  the  extent 
of  the  derangement  consequent  upon  that 
disease. 

Deaf  and  dumb  persons  mav  marry.  Har- 
rod  V.  Harrod,  18  Jur.  853,  f  Kay  &  J.  4,  2 
Wkly.  Rep.  612,  69  Eng.  Reprint  344. 

98.  Ward  v.  Dulaney,  23  Miss.  410. 

99.  Anonymous,  4  Pick.  (Mass.)  32. 

1.  Harrod  v.  Harrod,  18  Jur.  853,  1  Kay 
&  J.  4,  2  Wkly.  Rep.  612,  69  Eng.  Reprint 
344,  holding  that  fraud  must  be  shown. 

2.  Lewis  V.  Lewis,  44  Minn.  124,  46  N.  W. 
323,  20  Am.  St.  Rep.  559,  9  L.  R.  A.  505, 
kleptomania. 

3.  Atkinson  v.  Medford,  46  Me.  510  '(hold- 
ing that  the  same  degree  of  mind  which  will 
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the  better  test  would  appear  to  be  the  abiUtj  to  understand  the  nature  of  a  con- 
tract of  this  particular  nature  and  the  duties  and  obligations  which  it  entails.* 
Intoxication  to  such  an  extent  as  for  the  time  to  deprive  the  party  of  reason 
avoids  the  marriage,^  as  does  insanity  from  dehrium  tremens^  unless  the  mar- 
riage takes  place  in  a  lucid  interval.'^  A  prior  judgment  of  lunacy  is  not  conclu- 
sive as  to  insanity  at  the  time  of  marriage,^  and  the  same  rule  applies  to  a 
retrospective  finding,  including  the  date  of  the  marriage.^ 

C.  Physical  Capacity.  Marriages  of  persons  subject  to  corporal  infirmities 
which  were  classed  by  the  earlier  writers  as  canonical  disabilities,^^  such  as 
impotency,"  are  voidable  merely  and  not  void/^  unless  made  void  by  statutory 


enable  a  party  to  make  a  valid  will  or  deed 
will  be  sufficient  to  enable  him  to  contract 
matrimony)  ;  Middleborough  v.  Rochester,  12 
Mass.  363  (holding  that  one  not  having  suffi- 
cient understanding  to  be  able  to  make  a 
valid  contract  respecting  property,  or  to  deal 
v/ith  discretion  in  the  common  affairs  of  life, 
i3  incompetent  to  contract  matrimony)  ;  Al- 
drich  t\  Steen,  (Nebr.  1904)  98  N.  W.  445, 
100  N.  W.  311  (holding  mental  weakness  or 
even  unsoundness  not  amounting  to  inability 
to  contract  in  ordinary  affairs  will  not  alone 
avoid  a  marriage)  ;  Kern  v.  Kern,  51  N.  J. 
Eq.  574,  26  Atl.  837  (holding  that  no  greater, 
if  as  much,  mental  capacity  is  requisite  to 
make  binding  a  matrimonial,  than  is  re- 
quired for  ordinary  business  contracts  or  a 
valid  testamentary  disposition ) .  But  see 
Ex  p.  Glen,  4  Desauss.  Eq.  ( S.  C. )  540,  hold- 
ing that  mental  imbecility  may  be  sufficient 
to  incapacitate  a  person  for  binding  his  es- 
tate, without  rendering  him'  incapable  of  con- 
tracting marriage. 

4.  Delaioare. —  Elzey  v.  Elzey,  1  Houst. 
308,  319,  where  it  is  said:  "It  would  be 
dangerous,  perhaps,  as  w^ell  as  difficult,  to 
prescribe  the  precise  degree  of  mental  vigor, 
soundness  and  capacity  essential  to  the  valid- 
ity of  such  an  engagement,  which,  after  all, 
in  many  cases  depends  more  on  sentiments 
of  mutual  esteem,  attachment,  and  affection, 
which  the  weakest  may  feel  as  well  as  the 
strongest  intellects,  than  on  the  exercise  of  a 
clear,  unclouded  reason,  or  sound  judgment, 
or  intelligent  discernment  and  discrimina- 
tion, and  in  which  it  differs  in  a  very  import- 
ant respect  from  all  other  civil  contracts." 

Maine. —  St.  George  v.  Biddeford,  76  Me. 
593.  ^ 

Minnesota. —  Lewis  v.  Lewis,  44  Minn.  124, 
46  N.  W.  323,  20  Am.  St.  Rep.  559,  9  L.  R.  A. 
505. 

Mississippi. — Ward  v,  Dulaney,  23  Miss. 
410. 

New  Hampshire. —  Concord  v.  Rumney,  45 
N.  H.  423;  True  v.  Ranney,  21  N.  H.  52,  53 
Am.  Dec.  164. 

Neiv  Jersey'. —  Kern  v.  Kern,  51  N.  J.  Eq. 
574,  26  AtL  837. 

Neio  York. —  Doe  v.  Roe,  1  Edm.  Sel.  Cas. 
344. 

Pennsylvania. —  Nonnemacher  v.  Nonne- 
macher,  159  Pa.  St.  634,  28  Atl.  439. 

England. —  Cannon  v.  Smalley,  10  P.  D.  96 
(holding  evidence  insufficient)  ;  Hunter  v. 
Edney,  10  P.  D.  93  (adding  that  the  partv 


must  be  free  from  morbid  delusions)  ;  Dur- 
ham V.  Durham,  10  P.  D.  80. 
There  ought  to  be  enough  of  capacity  to 

comprehend  the  subject  and  the  duties  and 
responsibilities  of  the  new  relation.  Smith 
V.  Smith,  47  Miss.  211. 

5.  Prine  v.  Prine,  36  Fla.  676,  18  So.  781, 
34  L.  R.  A.  87  (holding  that  the  person  must 
be  so  much  intoxicated  as  not  to  know  what 
he  is  doing)  ;  Gillett  v.  Gillett,  78  Mich.  184, 
43  JSr.  W.  1101;  Roblin  v.  Roblin,  28  Grant 
Ch.   (U.  C.)  469.    Comjmre  Elzey  v.  Elzey, 

1  Houst.  (Del.)  308;  Barber  v.  People,  203 
111.  543.  68  N.  E.  93. 

Intoxication  as  ground  for  annulment  see 
infra,  VIII,  B,  4. 

6.  Jaques  v.  Public  Administrator,  1  Bradf. 
Surr.  (N.  Y.)  499;  Clement  v.  Mattison,  3 
Rich.  (S.  C.)  93. 

7.  Scott  V.  Paquet,  4  L.  C.  Jur.  149  [con- 
firmed in  11  L.  C.  J.  289]. 

8.  Payne  v.  Burdette,  84  Mo.  App.  332 
(holding  that  marriage  is  a  civil  contract, 
but  does  not  come  within  the  purview  of  Rev. 
St.  (1889)  §  5542,  making  the  contract  of 
an  insane  person  void,  since  it  is  a  contract 
peculiarly  individual  and  personal,  and  in- 
capable of  being  made  by  a  representative)  ; 
Keys  V.  Norris,  6  Rich.  Eq.  (S.  C.)  388  (hold- 
ing that  the  inquisition  of  lunacy  was  only 
prima  facie  evidence  of  mental  incapacity). 
And  see  McCleary  v.  Barcalow,  6  Ohio  Cir.  Ct. 
481,  4  Ohio  Cir.  Dec.  547,  holding  that  au 
adjudication  that  a  person  is  incapable  of 
taking  care  of  himself  or  his  property  by 
reason  of  intemperance  or  habitual  drunken- 
ness, and  the  appointment  of  a  guardian  for 
his  person  and  property,  is  only  prima  facie 
evidence  that  the  ward  is  not  competent,  for 
want  of  mental  capacity,  to  enter  into  a  legal 
marriage. 

Operation  and  effect  of  adjudication  of  in- 
sanity in  general  see  Insane  Persons,  22 
Cyc.  1133. 

9.  Banker  v.  Banker,  63  N.  Y.  409,  holding 
that  the  finding  is  only  presumptive  evidence 
of  incapacity  at  the  time  of  marriage. 

10.  See  1  Blackstone  Comm.  434. 

11.  G.  V.  G.,  67  N.  J.  Eq.  30,  56  Atl.  736; 
Anonymous,  24  N.  J.  Eq.  19 ;  Smith  v.  More- 
head,  59  N.  C.  360. 

12.  Smith  V.  Morehead,  59  N.  C.  360; 
A.  1).  A.,  L.  R.  19  Ir.  403;  Elliott  v.  Gun, 

2  Phillim.  16. 

Ratification  of  marriage  voidable  for  phys- 
ical incapacity  see  infra,  V,  B,  4. 
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provision.^^  The  marriage  of  a  woman  who  is  incapable  of  bearing  children, 
although  capable  of  sexual  intercourse,  is  not  void.^* 

D.  Consanguinity  or  Affinity.  In  the  United  States  marriages  in  the 
direct  lineal  line  of  consanguinity  are  unlawful  by  the  law  of  the  land  and  in 
the  absence  of  statute,^^  and  the  same  is  true  of  marriages  between  brother  and 
sister ;  but  in  other  cases,  in  the  absence  of  express  prohibition  in  the  statute,  a 
marriage  is  not  void  for  consanguinit}^,^^  there  being  no  merely  canonical  dis- 
abilities in  the  United  States.^^  By  statute  in  tlie  various  states  the  degrees  of 
affinity  and  consanguinity  within  which  a  valid  marriage  may  be  contracted  have 
been  expressly  defined. In  England  all  marriages  within  the  Levitical  degrees 
of  consanguinity  and  affinity  are  by  statute  made  void.^^  In  the  United  States 
relationship  by  affinity  is  held  to  cease  with  the  dissolution  of  the  marriage  which 
created  it,'^"^  and  a  man  may  therefore  on  the  death  of  his  wife  marry  her  sister.^* 
In  Engl.-ind,  however,  such  marriages  are  prohibited  by  statute.^*    The  rules 


Physical  disease  or  incapacity  as  ground 
for  annulment  see  infra,  VllI,  B,  2. 

13.  G.  V.  G.,  67  N.  J.  Eq.  30,  56  Atl.  736. 

14.  Wendel  v.  Wendel,  30  N.  Y.  App.  Div. 
447,  52  N.  Y.  Suppl.  72  {reversing  22  Misc. 
152,  49  N.  Y.  Suppl.  375],  holding  that  there 
is  in  this  respect  no  essential  difference  be- 
tween a  woman  who  through  no  fault  of  her 
own  has  lost  her  ovaries  through  a  surgical 
operation  and  one  who  has  suffered  the  same 
result  through  the  operation  of  nature. 

15.  Wightman  v.  Wightman,  4  Johns.  Cli. 
(X.  Y.)  343. 

16.  Wightman  r.  Wightman,  4  Johns.  Cli. 
(N.  Y.)  343. 

17.  Sutton  r.  Warren,  10  Mete.  (Mass.)  451; 
Wightman  v.  Wightman,  4  Johns.  Ch.  (N.  Y.) 
343.  And  see  Bowers  v.  Bowers,  10  Rich. 
Eq.  (S.  C.)  551,  73  Am.  Dec.  99,  holding  in 
the  case  of  a  marriage  between  uncle  and 
niece  that,  in  the  absence  of  statute,  a  court 
of  equity  will  not  interfere  with  regard  to 
incapacity  with  respect  to  proximity  of  re- 
lationship. 

Uncle  and  niece  may  marry  in  the  absence 
of  statutory  prohibition.  In  re  Williams,  2 
N.  Y.  City  Ct.  143.  And  see  Bowers  v.  Bow- 
ers, 10  Rich.  Eq.  (S.  C.)  551,  73  Am.  Dec.  99. 

Aunt  and  nephew  may  marry  in  the  ab- 
sence of  statutory  prohibition.  State  t'. 
Barefoot,  2  Rich.  (S.  C.)  209. 

First  cousins  may  marry  in  the  absence  of 
statutory  prohibition.  In  re  Hampe,  2  N.  Y. 
City  Ct.  401. 

18.  Walter's  Appeal,  70  Pa.  St.  392;  Bow- 
ers r.  Bowers,  10  Rich.  Eq.  (S.  C.)  551,  73 
Am.  Dec.  99. 

Canonical  disabilities  affecting  the  validity 
of  the  marriage  relation  were  those  which 
depended  on  the  law  of  the  church  and  were 
enforced  in  the  ecclesiastical  court.  Walter's 
Appeal,  70  Pa.  St.  392. 

19.  See  the  statutes  of  the  several  states. 
Operation  and  effect  of  marriage  voidable 

for  consanguinity  see  infra,  V,  A,  3. 

Consanguinity  or  afSnity  as  ground  for 
annulment  see  infra,  VIII,  B,  10. 

20.  Leviticus,  c.  xviii. 

21.  St.  5  &  6  Wm.  IV,  c.  54,  §  2,  makes  all 
marriages  between  persons  within  the  pro- 
hibited degrees  of  consanguinity  or  affinity 


null  and  void.  These  degrees  are  those  de- 
clared by  28  Hen.  VIII,  c.  7,  §  II,  to  be  pro- 
hibited by  law%  and  those  in  turn  are  those 
contained  in  25  Hen.  VIII,  c.  22,  which  pro- 
vided that  a  man  might  not  marry  his 
mother  or  stepmother,  his  sister,  his  son's  or 
daughter's  daughter,  his  father's  daughter  by 
his  stepmother,  his  aunt,  his  uncle's  wife,  his 
son's  wife,  his  brother's  wife,  his  wife's 
daughter,  his  wife's  son's  daughter,  his  wife's 
daughter's  daughter,  or  his  wife's  sister.  See 
Reg.  1/.  Chadwick,  11  Q.  B.  173,  12  Jur.  174, 
17  L.  J.  M.  C.  33,  63  E.  C.  L.  173.  This 
statute  which  deals  with  capacity  applies  to 
all  persons.  The  exception  in  favor  of  Qua- 
kers and  Jews  in  the  marriage  acts  of  1836 
and  1840,  and  subsequent  acts,  relates  only 
to  the  formalities  of  marriage.  Wliere  there- 
fore a  Jew  and  his  niece,  both  British  sub- 
jects domiciled  in  England,  went  through,  in 
1876,  at  Wiesbaden,  the  form  of  civil  mar- 
riage and  afterward  of  marriage  according 
to  the  custom  of  the  Jews,  and  subsequently, 
the  niece  having  in  the  meantime  been  ad- 
mitted a  Jewess  in  Paris,  they  there  went 
through  the  form  of  marriage  according  to 
the  Jewish  custom,  such  marriage  being  valid 
according  to  law  in  force  at  Wiesbaden  and 
the  Jewish  law,  it  was  held  that  the  marriage 
was  not  valid  according  to  the  law  of  Eng- 
land. De  Wilton  v.  Montefiore,  [1900]  2  Ch. 
481,  69  L.  J.  Ch.  717,  83  L.  T.  Rep.  N.  S.  70, 
48  Wklv.  Rep.  645. 

22.  Blodget  r.  Brinsmaid,  9  Vt.  27. 

23.  Blodget  v.  Brinsmaid,  9  Vt.  27.  But 
see  Com.  v.  Perryman,  2  Leigh  (Va. )  717, 
holding  that  a  statute  forbidding  the  mar- 
riage of  a  brother's  wife  prohibits  the  mar- 
riage of  his  Avidow. 

24.  Reg.  v.  Chadwick,  11  Q.  B.  173,  12  Jur. 
174,  17  L.  J.  M.  C.  33,  63  E.  C.  L.  173; 
Brook  r.  Brook,  9  H.  L.  Cas.  193,  7  Jur.  N.  S. 
422,  4  L.  T.  Rep.  N.  S.  93,  9  Wkly.  Rep.  461, 
11  Eng.  Reprint  703  {affirming  27  L.  J.  Ch. 
401,  3  Smale  &  G.  481,  65  Eng.  Reprint  746]. 
See  also  Fenton  v.  Livingstone,  5  Jur.  N.  S. 
1183,  3  Maeq.  H.  L.  497,  7  Wkly.  Rep.  671 
(holding  a  person  born  of  an  English  mar- 
riage with  a  deceased  wife's  sister  is  not 
legitimate  in  Scotland  as  to  the  succession 
to  real  estate)  ;  Mette  v.  Mette,  28  L.  J. 
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against  consanguinity  are  applicable  to  i^ersons  of  illegitimate  birtli.^^  Sexual 
intercourse  witliout  marriage  will  not  create  affinity .^^  At  common  law  tlie 
canonical  impediments  of  consanguinity  and  affinity  rendered  a  marriage  voidable 
merely,^^  and  tlie  same  is  true  wliere  such  marriages  subject  to  such  impediments 
are  merely  prohibited  by  the  statute  and  in  some  jurisdictions  statutes  declar- 
ing such  marriages  void  have  been  construed  as  meaning  voidable  only.^^  But 
a  statute  which  expressly  provides  that  marriages  within  prohibited  degrees  shall 
be  absolutely  void,  without  any  decree  of  divorce  or  other  legal  process,  renders 
a  marriage  contrary  to  its  provisions  void;^^  and  the  same  effect  has  been  given 
a  statute  making  such  a  marriage  a  felony.^^ 

E.  Race  op  Color.  In  the  absence  of  statutory  prohibition  a  white  person 
and  a  negro  may  contract  a  valid  marriage,^^  as  may  a  white  and  an  Indian,^^  or 
free  person  of  color,^^  or  free  persons  of  color  and  persons  of  mixed  blood.^  By 
statute,  however,  marriage  between  vrhite  persons  and  negroes    or  between  white 


P.  &  M.  117,  1  Swab.  &  Tr.  416,  7  Wkly.  Rep. 
543;  Harris  v.  Hicks,  2  Salk.  548;  Hill  v. 
Good,  Vaugh.  302. 

With  daughter  of  wife's  half  sister. —  The 
marriage  of  a  man  with  a  daughter  of  the 
half  sister  of  his  deceased  wife  is  null  and 
void  by  5  &  6  Wm.  IV,  c.  54.  Reg.  v. 
Brighton,  1  B.  &  S.  447,  30  L.  J.  M.  C.  197, 
5  L.  T.  Rep.  N.  S.  56,  9  Wkly.  Rep.  831,  101 
E.  C.  L.  447. 

In  Canada. —  By  the  English  law  as  adopted 
in  1792,  marriage  with  a  deceased  wife's  sis- 
ter was  not  ipso  /acio  void,  but  was  esteemed 
valid  for  all  civil  purposes,  unless  annulled 
during  the  lifetime  of  the  parties.  Such  was 
the  law  until  45  Vict.  c.  42  (D),  which  re- 
moved all  disabilities.  Re  Murray  Canal,  6 
Ont.  685.  See  also  Kidd  v.  Harris,  22  Can. 
L.  T.  Dec.  Notes  25,  3  Ont.  L.  Rep.  60; 
Hodgins  v.  McNeil,  9  Grant  Ch.  (U.  C.)  305. 

25.  Morgan  v.  State,  11  Ala.  289  (illegiti- 
mate daughter)  ;  Reg.  v.  Brighton,  1  B.  &  S. 
447,  30  L.  J.  M.  C.  197,  5  L.  T.  Rep.  N.  S. 
56,  9  Wkly.  Rep.  831,  101  E.  C.  L.  447  (de- 
ceased wife's  sister)  ;  Hains  v.  Jeff  ell.  Comb. 
356,  1  Ld.  Raym.  68,  5  Mod.  168. 

26.  Wing  V.  Taylor,  7  Jur.  N,  S.  737,  30 
L.  J.  M.  C.  258,  4  L.  T.  Rep.  N.  S.  583,  2 
Swab.  &  Tr.  278,  holding,  where  a  man 
petitioned  for  a  decree  of  nullity  of  mar- 
riage, on  the  ground  that  he  had  had  inter- 
course v/ith  his  wife's  mother  before  the  fact 
of  marriage  with  his  alleged  wife,  that  affin- 
ity could  not  be  so  constituted  by  the  law  of 
England,  and  that  28  Hen.  VIII,  c.  7,  had 
been  repealed  and  not  revived  by  any  subse- 
quent statute. 

27.  Bonham  v.  Badgley,  7  111.  622  (hold- 
ing, under  Laws  (1819),  c.  26,  §  1,  permit- 
ting marriages  "  not  prohibited  by  the  laws  of 
God,"  a  marriage  by  a  man  with  the  daughter 
of  his  sister  was  voidable  during  the  life  of 
the  parties,  but  could  not  be  questioned  after 
the  death  of  either)  ;  Sutton  i".  Warren,  10 
Mete.  (Mass.)  451;  Hayes  v.  Rollins,  68 
N.  H.  191,  44  Atl.  176;  Reg.  v.  Wye,  7  A.  &  E. 
761,  7  L.  J.  M.  C.  18,  3  N.  &  P.  6,  34  E.  C.  L. 
399  (so  holding  prior  to  the  statute  of  6 
Wm.  IV,  c.  54). 

28.  Boylan  v.  Deinzer,  45  N.  J.  Eq.  485,  18 
Atl.  119. 
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29.  Harrison  v.  State,  22  Md.  468,  85  Am. 
Dec.  658,  construing  Acts  (1777),  c.  12. 

30.  Blaisdell  v.  Bickum,  139  Mass.  250,  1 
N.  E.  281  (construing  N.  H.  Gen.  St.  (1867) 
c.  161,  as  amended  by  N.  H.  St.  (1869)  c.  9, 
§  ]);  Hayes  t.  Rollins,  68  N.  H.  191,  44  Atl. 
176  (holding  that  the  surviving  party  to  such 
a  marriage  has  no  rights  by  reason  thereof 
in  the  property  of  the  other ) . 

31.  Mcllvain  v.  Scheibley,  109  Ky.  455,  59 
S.  W.  498,  22  Ky.  L.  Rep.  942,  holding  that 
such  a  marriage  did  not  entitle  the  wife  to 
dower. 

32.  Hart  t\  Hoss,  26  La.  Ann.  90,  giving 
such  effect  to  the  Civil  Rights  Bill. 

33.  Wells  V.  Thompson,  13  Ala.  793,  48 
Am.  Dec.  76.  And  see  Illinois  Land,  etc., 
Co.  V.  Bonner,  75  111.  315;  Follansbee  r.  Wil- 
bur, 14  Wash.  242,  44  Pac.  262. 

34.  Frank  v.  Denham,  5  Litt.  (Ky.)  330; 
Fortier's  Succession,  51  La.  Ann.  1562,  26 
So.  554. 

35.  Fortier's  Succession,  51  La.  Ann.  1562, 
26  So.  554. 

36.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Alabama. —  Locklayer  v.  Locklayer,  139 
Ala.  354,  35  So.  1008. 

Georgia.— Scott  v.  State,  39  Ga.  321. 

Indiana.—  State  v.  Gibson,  36  Ind.  389,  10 
Am.  Rep.  42. 

Louisiana. —  Minvielle's  Succession,  15  La. 
Ann.  342. 

IVorth  Carolina. —  State  v.  Reinhardt,  63 
N.  C.  547;  State  v.  Hairston,  63  N.  C.  451 
(holding  that  such  a  statute  was  not  af- 
fected by  the  Civil  Rights  Bill  or  the  adop- 
tion of  a  new  state  constitution  which  pro- 
vided for  the  continuance  in  force  of  all 
laws  of  the  state  not  repugnant  to  the  state 
constitution  or  to  the  constitution  and  laws 
of  the  United  States)  ;  State  V.  Hooper,  27 
N.  C.  201 ;  State  v.  Fore,  23  N.  C.  378. 

Tennessee. — Carter  v.  Montgomery,  2  Tenn. 
Ch.  216. 

Texas. —  Oldham  v.  Mclver,  49  Tex.  556. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  26. 

Infringement  of  civil  rights  by  such  stat- 
utes see  Civil  Rights,  7  Cyc.  173,  text  and 
note  63.  And  see  cases  cited  supra,  page  8, 
note  10. 
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persons  and  Indians^  is  proliibited  in  many  of  the  states.  The  effect  of  these 
statutes  is  to  render  a  marriage  contrary  to  their  provisions  void  ab  initio.^  Either 
party  may  disregard  it,^^  and  neither  can  derive  from  it  any  of  the  advantages  of 
a  lawful  marriage/*^  nor  can  the  offspring  of  the  union.^^  Such  statutes  are  not, 
liowever,  retroactive.^ 

F.  Slaves.  While  the  institution  of  slavery  existed  it  was  generally  held  in 
the  slaveliolding  states  that  the  marriage  of  slaves  was  utterly  null  and  void 
because  of  the  paramount  ownership  in  them  as  property,  their  incapacity  to  make 
a  contract  and  t'he  incompatibility  of  the  duties  and  obligations  of  husband  and 
wife  with  the  relation  of  slavery and  this  was  the  doctrine  of  the  civil  law,^'* 
although  there  was  a  permitted  cohabitation  called  contubermiiim  which  brought 
with  it  no  civil  rights.^^  The  marriage  of  a  fugitive  slave  in  a  non-slaveholding 
state,  however,  was  not  to  be  questioned  as  long  as  actual  freedom  was  main- 


Deprivation  of  equal  protection  of  laws  by 

such  statutes  see  Constitutional  Law,  8 
Cyc.  1074. 

'Miscegenation  as  an  offense  see  Miscegena- 
tion. 

Who  are  white  persons. —  A  person  having 
but  one-sixteenth  of  Indian  blood  is  a  white 
person  and  his  marriage  with  a  mulatto  is 
within  a  statute  prohibiting  the  marriage 
of  a  Avhite  person  with  any  negro,  Indian,  or 
mulatto.    Bailey  v.  Fiske,  34  Me.  77. 

Who  are  negroes. —  A  woman  who  has  less 
than  one-fourth  negro  blood  is  not  a  negro. 
MePherson  f.  Com.,  28  Graft.  (Va.)  939. 

Who  are  mulattoes. —  A  mulatto  is  a  per- 
son begotten  between  a  white  and  a  black, 
and  the  issue  of  a  mulatto  and  a  white  per- 
son is  not  within  a  statute  declaring  the 
marriage  of  a  white  person  with  a  mulatto 
null  and  void.  Medway  x.  Katick,  7  Mass. 
88. 

A  common-law  marriage  between  a  while 
person  and  a  negro  is  prohibited  by  such 
statutes.  Keen  v.  Keen,  184  Mo.  358,  83 
S.  W.  526.  But  see  Dickerson  v.  BrowTi,  49 
Miss.  357,  holding  that  where  a  white  man 
and  a  colored  woman  lived  together  as  hus- 
band and  wife,  desiring  marriage,  but  were 
unable  to  be  married,  because  the  intermar- 
riage of  these  races  was  prohibited  by  law, 
their  union  was  consummated  by  Const. 
(1869)  art.  12,  §  22,  legalizing  the  relation 
between  persons  who,  although  not  married, 
were  living  together  as  husband  and  wife 
at  the  time  of  its  adoption. 

37.  See  the  statutes  of  the  several  states. 
And  see  In  re  Walker,  (Ariz.  1896)  46  Pac. 
67;  Follansbee  v.  Wilbur,  14  Wash.  242,  44 
Pac.  262;  Wilbur  v.  Bingham,  8  Wash.  35, 
35  Pac.  407,  40  Am.  St.  Rep.  886. 

38.  Minvielle's  Succession,  15  La.  Ann. 
342;  Carter  v.  Montgomery,  2  Tenn.  Ch.  216. 

39.  Minvielle's  Succession,  15  La.  Ann. 
342. 

40.  Minvielle's  Succession,  15  La.  Ann. 
342;  Oldham  v.  Melver,  49  Tex.  556,  holding 
that  a  black  woman  is  not  entitled  to  claim 
a  homestead  as  the  widow  of  a  white  de- 
cedent. 

41.  In  re  Walker,  (Ariz.  1896)  46  Pac.  67, 
holding  that  Comp.  Laws  (1877),  c.  30,  §  3, 
declaring  marriages  between  white  persons 


and  Indians  illegal  and  void,  renders  void 
a  marriage  between  a  white  man  and  an 
Indian  woman,  contracted  on  an  Indian  reser- 
vation within  the  territory,  in  accordance 
with  the  law  of  the  tribe  of  which  the  wo- 
man was  a  member,  although  followed  by  co- 
habitation on  the  reservation;  hence  a  child 
of  the  union  has  no  right  of  heirship  from 
the  father. 

42.  Illinois  Land,  etc.,  Co.  v.  Bonner,  75 
111.  315. 

43.  Alabama. — ^Nlalinda  v.  Gardner,  24  Ala. 
719;  Smith  r.  State,  9  Ala.  990. 

District  of  Columbia. —  Brown  v.  Beckett,  6 
D.  C.  253. 

i^ZonVia  — Adams  v.  Sneed,  41  Fla.  151,  25 
So.  893. 

Kentucky. —  Ewing  r.  Bibb,  7  Bush  654; 
Stewart  v.  Munchandler,  2  Bush  278;  Estill 
V.  Rogers,  1  Bush  62. 

Massachusetts. —  Irving  v.  Ford,  179  Mass. 
216,  60  N.  E.  491. 

Missouri. —  Johnson  v.  Johnson,  45  Mo. 
595. 

New  York. —  See  Marbletown  v.  Kingston, 
20  Johns.  1.  But  compare  Minor  v.  Jones,  2 
Redf.  Surr.  289. 

North  Carolina. —  Howard  r.  Howard,  51 
N.  C.  235;  State  v.  Samuel,  19  N.  C.  177. 

Ohio.—  McDowell  v.  Sapp,  39  Ohio  St.  558. 

Texas. —  Timmins  v.  Lacy,  30  Tex.  115; 
INIcKnight  r.  State,  6  Tex.  App.  158. 

rirginia.— Scott  r.  Raub,  88  Va.  721,  14 
S.  E.  178. 

United  States.—  See  Hall  v.  U.  S.,  92  U.  S. 
27,  23  L.  ed.  597. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  7,  27. 

Contra. — See  Downs  v.  Allen,  10  Lea  (Tenn.) 
652;  Andrews  v.  Page,  3  Heisk.  (Tenn.)  653, 
holding  that  a  marriage  between  slaves  with 
the  assent  of  their  owners,  whether  common 
law  or  ceremonial,  was  valid,  although  such 
marriages  were  not  followed  by  all  the  legal 
consequences  resulting  from  the  marriage  of 
white  persons. 

44.  See  Malinda  v.  Gardner,  24  Ala.  719 
[citing  Cooper  Just.  411,  420;  Pufendorf 
bk.  2,  c.  7,  §  11;  Taylor  Com.  L.  429]. 

45.  Malinda  v.  Gardner,  24  Ala.  719;  Har- 
ris V.  Cooper,  31  U.  C.  Q.  B.  182.  See  Ross 
V.  Ross,  34  La.  Ann.  860;  Girod  v.  Lewis,  6 
Mart.  (La.)  559. 

[II.  Fl 
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tairied.''^  Slave  marriages  while  recognized  and  encouraged  in  tlie  slaveholding 
states  gave  rise  to  no  civil  riglits,^^  and  were  not  binding  if  repudiated  on  emanci- 
pation;^^ but  they  were  rendered  vaUd  and  binding  by  cohabitation,^^  or  by  the 
acceptance  by  the  parties  of  each  other  as  man  and  wife,  after  emancipation.^ 

G.  Persons  Already  Married.  The  marriage  of  a  man  or  woman,  where 
one  of  them  has  a  Imsband  or  wife,  by  a  prior  vahd  marriage,  who  is  then  living 
and  un divorced,  is  void  and  not  merely  voidable,^^  whether  it  is  meretricious  or 


46.  Irving  i\  Ford,  179  Mass.  216,  60  N.  E. 
491  (holding  that  where,  prior  to  the  aboli- 
tion of  slavery,  a  slave  ran  away  to  a  state 
Avherein  the  institution  of  slavery  did  not 
exist  and  was  there  married,  and  his  mar- 
riage status  was  continued  after  the  aboli- 
tion of  slavery,  such  jiarriage  would  not  be 
thereafter  disturbed)  ;  McDowell  Vi.  Sapp,  39 
Ohio  St.  558;  Harris  v.  Cooper,  31  U.  C. 
Q.  B.  182.  And  see  Price  v.  Slaughter,  1 
Cine.  Super.  Ct.  (Ohio)  429;  Slave  Grace,  2 
Hagg,  Adm.  94. 

47.  Lewis  v.  King,  180  111.  259,  54  N.  E. 
330;  Butler  v.  Butler,  161  111.  451,  44  N.  E. 
203;  Jones      Jones,  36  Md.  447. 

48.  Williams  v.  Kimball,  35  Fla.  49,  16  So. 
783,  48  Am.  St.  Rep.  238,  26  L.  R.  A.  746; 
Lewis  V.  King,  180  111.  259,  54  N.  E.  330; 
Butler  V,  Butler,  161  111.  451,  44  N.  E.  203; 
Johnson  v.  Johnson,  45  Mo.  595.  But  corn- 
fare  Pearce's  Succession,  30  La.  Ann.  1168; 
Pierre  v.  Fontenette,  25  La.  Ann.  617;  Girod 
V.  Lewis,  6  Mart.  (La.)  559. 

49.  Georgia.—  Kirk  v.  State,  65  Ga.  159. 
Illinois.— Butler  v.  Butler,  161  111.  451,  44 

N.  E.  203. 

Kentiuiky. —  Ewing  v.  Bibb,  7  Bush  654. 

Louisiana. — •  Sterrett  v.  Samuel,  108  La. 
346,  32  So.  428;  Ross  v.  Ross,  34  La.  Ann. 
860  (holding  that  the  marriage  when  ratified 
by  continued  cohabitation  of  the  parties, 
after  the  emancipation  of  both,  produces  all 
civil  effects  ah  initio,  including  the  com- 
munity of  acquets  and  gains)  ;  Girod  v. 
Lewis,  6  Mart.  559. 

Maryland. —  Jones  v.  Jones,  36  Md.  447, 
holding  that  where  a  slave,  married  to  a 
free  woman,  subsequently  became  free,  and 
the  parties  lived  together  as  man  and  wife 
long  after  the  emancipation  and  up  to  the 
time  of  his  wife's  death,  the  marriage  was 
valid. 

Massachusetts. —  Irving  v.  Ford,  179  Mass. 
216,  60  N.  E.  491. 

Missouri. —  Johnson  v.  Johnson,  45  Mo. 
595. 

Tennessee. —  McReynolds  v.  State,  5  Coldw. 
18. 

Texas. — Waff  v.  Sessums,  28  Tex.  Civ.  App. 
183,  66  S.  W.  865;  Wood  v.  Cole,  25  Tex. 
Civ.  App.  378,  60  S.  W.  992;  Coleman  v. 
Vollmer,  (Civ.  App.  1895)  31  S.  W.  413; 
Cumby  v.  Henderson,  6  Tex.  Civ.  App.  519, 
25  S.  W.  673. 

Virginia. —  Scott  v.  Raub,  88  Va.  721,  14 
S.  E.  178. 

Contra.— See  Brown  v.  Beckett,  6  D.  C. 
253;  Howard  v.  Howard,  51  N.  C.  235. 

Statutes  validating  slave  marriage  see  in- 
fra, V,  2. 
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50.  Lewis  v.  King,  180  111.  259,  54  N.  E. 
330.    See  also  cases  cited  in  preceding  note. 

51.  Ha/Loaii. —  Maka  v.  Ah  Fai,  3  Hawaii 
631. 

Illinois. —  Cartwright  v.  McGown,  121  111. 
388,  12  N.  E.  737,  2  Am.  St.  Rep.  105; 
Reeves  v.  Reeves,  54  111.  332. 

Indiana.—  Tefft  v.  Tefft,  35  Ind.  44 ;  Janes 
i\  Janes,  5  Blackf.  141. 

lotoa. —  Drummond  v.  Irish,  52  Iowa  41,  2 
N.  W.  622. 

Louisiana. —  See  Taylor's  Succession,  39 
La.  Ann.  823,  2  So.  581. 

Massachusetts. —  Randlett  v.  Rice,  141 
Mass.  385,  6  N.  E.  238. 

New  Hampshire. —  Webster  v.  Webster,  58 
N.  H.  3. 

New  Jersey. — In  re  Graham,  (Ch.  1899) 
46  Atl.  224,  holding  that  a  woman  who  had 
so  married  the  second  time  and  had  sepa- 
rated from  her  husband  could  not  apply, 
as  a  married  woman  living  separate  from 
her  husband,  for  an  order  authorizing  her  to 
execute  a  conveyance  alone. 

Neio  York. —  Blossom  v.  Barrett,  37  N.  Y. 
434,  97  Am.  Dec.  747;  Appleton  v.  Warner, 
51  Barb.  270;  Gall  v.  Gall,  12  N.  Y.  St.  604. 

Ohio. — -State  v.  Moore,  1  Ohio  Dec.  (Re- 
print) 171,  3  West.  L.  J.  134. 

Pennsylvania. —  Clark's  Estate,  173  Pa. 
St.  451,  34  Atl.  68;  Grieve's  Estate,  165 
Pa.  St.  126,  30  Atl.  727;  Heffner  v.  Heff- 
ner,  23  Pa.  St.  104;  Rumpff  v.  Vichestein, 
3  Pittsb.  148. 

Tennessee. —  Sellars  v.  Davis,  4  Yerg.  503. 

Utah.— niddle  v.  Riddle,  26  Utah  268,  72 
Pac.  1081. 

England. —  Pride  v.  Bath  &  Montague,  1 
Salk.  120. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  30. 

Operation  and  effect  of  marriage  of  persons 
already  married  see  infra,  V,  A,  4. 

Ratification  of  marriage  between  persons 
bound  by  existing  marriage  see  infra,  V,  B,  5. 

Prior  existing  marriage  as  ground  for  an- 
nulment see  infra,  VIII,  B,  6. 

A  second  marriage  after  death  of  former 
spouse  is  valid.  Sneathen  v.  Sneathen,  104 
Mo.  201,  16  S.  W.  497,  24  Am.  St.  Rep.  326, 
so  holding  where  a  woman  married  believ- 
ing her  former  husband  to  be  dead,  but  on 
learning  that  he  was  alive  commenced  di- 
vorce proceedings  which  she  discontinued  on 
reliable  information  of  his  death,  and  then 
remarried  her  second  husband. 

An  existing  common-law  marriage  is  suffi- 
cient to  defeat  a  subsequent  ceremonial  mar- 
riage. Archer  v.  Haithcock,  51  N.  C.  421. 
Although  it  has  been  held  that  evidence  of 
cohabitation  and  repute  in  another  state  i» 
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founded  in  mistake,^^  or  although  the  facts  are  sufficient  to  raise  a  presumption  of 
the  death  of  the  former  spouse,^^  and  although  the  offending  party  will  be  pro- 
tected from  criminal  prosecution.^^  It  has  been  held,  however,  in  at  least  one 
jurisdiction  that  such  a  marriage  is  merely  voidable.^^  As  between  the  parties  to 
the  second  marriage  the  presumption  of  innoceiice  will  prevail  over  tliat  of  the 
continued  existence  of  the  first  husband  or  wife.^^  Statutes  in  some  jurisdictions 
provide  that  where  a  marriage  is  contracted  before  the  dissolution  of  a  prior 
existing  marriage  it  is  not  void ;  but  valid  until  annulled,  where  the  former  hus- 
band or  wife  has  been  absent  and  not  known  to  be  living  for  a  specified  period,^^  or 
where  he  is  generally  reputed  or  so  believed  by  the  other  to  be  dead.^^  Under  such 
statutes  it  is  held  that  a  party  seeking  their  benefits  must  have  acted  in  good  faith,^^ 
and  the  absentee  must  have  absented  himself  voluntarily.^*^    Such  statutes  do  not 


not  sufficient  to  establish  a  prior  marriage 
to  annul  a  marriage  properly  solemnized 
within  the  state.  Smith  v.  Smith,  1  Tex.  621, 
46  Am.  Dec.  121. 

After  a  decree  of  absolute  divorce  either 
party  may  remarry  unless  a  statute  pro- 
vides to  the  contrary.  See  Divorce,  14  Cyc. 
729.  But  the  decree  must  have  been  valid. 
McCreery  v.  Davis,  44  S.  C.  195,  22  S.  E. 
178,  51  Am.  St.  Rep.  794,  28  L.  R.  A.  655. 

After  a  decree  of  limited  divorce,  where  a 
woman  marries,  a  judgment  vinculo  matri- 
monii never  having  been  decreed,  she  is  not 
entitled  to  the  rights  of  a  wife  in  a  last 
will  and  testament.  Carmena  v.  Blaney,  16 
La.  Ann.  245. 

Effect  of  void  foreign  divorce  see  Divorce, 
14  Cyc.  816. 

Remarriage  before  decree  absolute  see  Di- 
vorce, 14  Cyc.  712  note  96. 

A  slave  marriage  which  has  become  legal- 
ized by  statute  is  sufficient  to  defeat  a  sub- 
sequent common-law  marriage  (Lee  v. 
Bolden,  (Tex.  Civ.  App.  1905)  85  S.  W. 
1027 ) ,  but  mere  cohabitation  between  slaves, 
there  having  been  no  slave  marriage,  will 
not  invalidate  a  subsequent  marriage  of  the 
slaves  (Washington  v.  McCombs,  32  S.  W. 
398,  17  Ky.  L.  Rep.  740).  In  a  state  whei'e 
slave  marriages  w^ere  regarded  as  valid,  a 
separation  by  a  married  couple,  without  the 
consent  of  their  master,  was  not  such  a  dis- 
solution of  the  marriage  as  would  make  such 
separated  parties  competent  to  contract  a 
second  marriage.  Brown  v.  Cheatham,  91 
Tenn.  97.  17  S.  W.  1033. 

Bond  for  license. —  A  condition  in  a  bond 
entered  into  as  precedent  to  the  obtaining 
of  a  license  to  marry  a  minor  "  that  there 
is  no  lawful  cause  to  obstruct  the  marriage," 
is  broken  by  the  existence  of  a  previous  valid 
marriage.  Governor  v.  Rector,  10  Humphr. 
(Tenn.)  57. 

52.  Martin  v.  Martin,  22  Ala.  86;  Wilson 
V.  Allen,  108  Ga.  275,  33  S.  E.  975. 

53.  Glass  V.  Glass,  114  Mass.  563;  Pain  f. 
Pain,  37  Mo.  App.  110;  Williamson  v. 
Parisien,  1  Johns.  Ch.  (N.  Y.)  389;  Thomas 
V.  Thomas,  124  Pa.  St.  646,  17  Atl.  182; 
Kenley  r.  Kenley,  2  Yeates  (Pa.)  207.  But 
compare  Yates  v.  Houston,  3  Tex.  433 ;  Rhea 
V.  Rhenner,  1  Pet.  (U.  S.)  105,  7  L.  ed.  72. 
Contra,  Woods  r.  Woods,  2  Bay  ( S.  C. )  476 ; 
Canady  v.  George,  6  Rich.  Eq.  (S.  C.)  103. 

[54] 


54.  Pain  v.  Pain,  37  Mo.  App.  110;  Fen- 
ton  V.  Reed,  4  Johns.  (N.  Y.)  52,  4  Am. 
Dec.  244;  Williamson  v.  Parisien,  1  Johns. 
Ch.  (N.  Y.)  389. 

Knowledge  of  continuance  of  prior  mar- 
riage as  essential  to  bigamy  see  Bigamy,  5 
Cyc.  689. 

55.  Eubanks  v.  Banks,  34  Ga.  407. 

56.  Stein  v.  Stein,  66  111.  App.  526.  See 
infra,  VI,  A,  4. 

57.  See  the  statutes  of  the  several  states. 
And  see  In  re  Harrington,  140  Cal.  294,  74 
Pac.  136;  In  re  Harrington,  140  Cal.  244, 
73  Pac.  1000,  98  Am.  St.  Rep.  51;  Strode  v. 
Strode,  3  Bush.  (Ky.)  227,  16  Am.  Dec.  211; 
Hiram  i\  Pierce,  45  Me.  367,  71  Am.  Dec. 
555;  Taylor  v.  Taylor,  63  N.  Y.  App.  Div. 
231,  71  N.  Y.  Suppl.  411;  Jones  v.  Zoller, 

29  Hun  (N.  Y.)  551;  Cropsey  v.  McKinney, 

30  Barb.  (N.  Y.)  47  (holding  that  a  second 
marriage  could  not  be  declared  void  in  col- 
lateral proceedings  instituted  by  creditors 
after  the  death  of  the  first  husband)  ;  Griffin 
V.  Banks,  24  How\  Pr.  (N.  Y.)  213;  White 
V.  Lowe,  1  Redf.  Surr.  (N.  Y.)  376. 

Remarriage  of  divorced  person. —  Such  a 
statute  does  not  apply  to  the  marriage  of  a 
person  divorced  and  forbidden  to  remarry. 
In  re  Borrowdale,  28  Hun  (N.  Y.)  336;  Mat- 
ter of  Tabor,  31  Misc.  (N.  Y.)  579,  65  N.  Y. 
Suppl.  571. 

58.  See  the  statutes  of  the  several  states. 
And  see  In  re  Harrington,  140  Cal.  294,  74 
Pac.  136.  In  re  Harrington,  140  Cal.  344,  73 
Pac.  1000,  98  Am.  St.  Rep.  51. 

59.  Gall  v.  Gall,  114  N.  Y.  109,  21  N.  E. 
106  (holding  that  he  must  use  all  such  means 
to  obtain  information  with  respect  to  the 
absent  spouse  as  reasonable  persons  would 
exercise  under  the  circumstances)  ;  Circus  v. 
1.  O.  A.  I.,  55  N.  Y.  App.  Div.  534,  67  N.  Y. 
Suppl.  342;  Tyler  v.  Tyler,  80  Hun  (N.  Y.) 
406,  30  N.  Y.  Suppl.  330 ;  Jones  r.  Zoller,  29 
Hun  (K  Y.)  551  (holding  that  a  second 
marriage  was  not  invalid  because  the  first 
husband  of  the  woman  contracting  it  re- 
mains, during  his  absence,  in  the  same  gen- 
eral locality  where  she  knew  him  at  first  to 
be)  ;  Kinzey  v.  Kinzey,  7  Daly  (N.  Y.)  460; 
Alixanian  v.  Alixanian,  28  Misc.  (N.  Y.) 
638,  59  N.  Y.  Suppl.  1068;  Wyles  v.  Gibbs, 
1  Redf.  Surr.  (N.  Y.)  382. 

60.  Alixanian  v.  Alixanian,  28  Misc.  (N.Y.) 
638,  59  N.  Y.  Suppl.  1068,  holding  that  there 
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apply  where  the  party  remarrying  lias  deserted  liis  former  sponse,^^  although 
it  has  been  held  that,  where  a  wife  had  abandoned  her  husband  and  he  afterward 
left  the  country,  she  was  absent  from  liim  within  the  meaning  of  the  statute  and 
that  he  might  remarry  after  tlie  lapse  of  the  specified  time.^^  Under  other  stat- 
utes it  is  2)rovided  that  the  marriage  cannot  be  attacked  after  death  of  one  of  the 
parlies,  where  it  has  been  followed  by  cohabitation  and  the  birth  of  issue.^ 
Where  it  is  provided  that  such  marriages  shall  be  valid  until  annulled,  a  judicial 
annulment  is  necessary  to  terminate  their  vaUdity,  and  a  mere  separation  of  the 
parties  is  not  sufficient.^*  It  has  been  held  that  these  statutes  do  not  make  a  second 
marriage  valid  for  any  purpose  concerning  property  other  than  that  of  preserving 
the  inheritance  of  the  offsoring  thereof  from  the  competent  parent.^ 

III.  LICENSES  AND  PUBLICATION  OF  BANNS. 

A.  Necessity  of  License.    Unless  required  by  statute  the  procuring  of  a 

license  is  not  a  prerequisite  to  marriage,^^  but  statutes  in  the  various  jurisdictions 
commonly  require  a  license  to  be  obtained.^^  The  general  rule,  however,  in  those 
states  in  which  a  license  is  required  is  that  a  marriage  celebrated  without  a  license 
is  valid,^^  unless  the  statute  expressly  provides  that  the  marriage  shall  be 


was  no  presumption  of  death  where  a  hus- 
band was  sent  to  the  penitentiary  for  an  as- 
sault upon  his  wife,  and  she  did  not  see  him 
thereafter  for  five  years,  whereupon  she 
married. 

61.  In  re  Richards,  133  Cal.  524,  05  Pac. 
1034;  Machini  r.  Zanoni,  5  Redf.  Surr. 
(N.  Y.)  492.  But  see  Jones  v.  Zoller,  32 
Hun  (N.  Y.)  280,  holding  that  where  a  man 
abandons  his  residence  and  keeps  his  wife 
in  ignorance  of  his  whereabouts,  she  having 
refused  to  live  with  him,  her  second  mar- 
riage is  void  only  from  the  time  it  so  de- 
clared to  be.  Contra,  White  v.  Lowe^  1  Redf. 
Surr.  (N.  Y.)  376. 

62.  Jackson  v.  Jackson,  94  Cal.  446,  29 
Pac.  957. 

63.  See  Ward  v.  Bailey,  118  K  C.  55,  23 
S.  E.  926,  holding  that  under  such  a  statute 
th<  .  marriage  of  a  woman  whose  husband  was 
in  fact  living,  although  she  believed  him  dead 
and  had  not  known  him  to  be  living  within 
seven  years,  was  void  Avhere  there  had  been 
no  issue  born. 

64.  In  re  Harrington,  140  Cal.  294,  74  Pac. 
136 ;  In  re  Harrington,  140  Cal.  244,  73  Pac. 
1000,  98  Am.  St.  Rep.  51. 

65.  Spicer  v.  Spicer,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  112. 

66.  Hunter  v.  Milam,  (Cal.  1895)  41  Pac. 
332;  Culling  v.  Culling,  [1896]  P.  116,  65 
L.  J.  P.  D.  &  Adm.  59,  74  L.  T.  Rep.  N.  S. 
252  {following  Reg.  v.  Mills,  10  CI.  &  F.  534, 
8  Jur.  717,  8  Eng.  Reprint  844;  Catherwood 
V.  Caslon,  C.  &  M.  431,  8  Jur.  1076,  13  L.  J. 
Exch.  334,  13  M.  &  W.  261,  41  E.  C.  L.  237] 
(holding  that  a  marriage  solemnized  in  1884, 
according  to  the  rites  and  ceremonies,  and  by 
a  duly  ordained  clergyman  of  the  church  of 
England,  on  board  the  queen's  ship  and  in  the 
presence  of  her  captain  while  the  ship  was 
lying  at  or  off  a  port  within  her  majesty's 
dominion,  was  a  valid  marriage  at  common 
law,  although  there  had  been  no  publication 
of  banns,  nor  any  license  for  or  previous 
public  notification  of  such  marriage)  ;  Latour 

[II.  G] 


t\  Teesdale,  2  Marsh.  243,  8  Taunt.  830,  17 
Rev.  Rep.  518,  4  E.  C.  L.  402  (holding  that 
a  marriage  between  two  protestant  British 
subjects,  solemnized  by  a  Portuguese  catholic 
priest  at  Madras  according  to  the  rites  of 
the  catholic  church,  followed  by  conabitation, 
but  without  the  license  of  the  governor,  which 
it  had  been  uniformly  the  custom  to  obtain, 
is  a  valid  marriage). 

67.  See  the  statutes  of  the  several  states. 

68.  Alabama. —  Farley  v.  Farley,  94  Ala. 
501,  10  So.  646,  33  Am.  St.  Rep.  141,  holding 
that  a  ceremony  of  marriage  without  license, 
performed  by  an  unauthorized  person,  and 
imposed  on  a  woman  by  false  pretenses,  but 
believed  by  her  to  be  lawful  and  bona  fide,  is 
valid  for  all  civil  purposes,  unless  and  until 
avoided  by  the  deceived  person.  But  see 
Hawkins  i\  Hawkins,  142  Ala.  571,  38  So. 
640,  110  Am.  St.  Rep.  53;  Ashley  v.  State, 
109  Ala.  48,  19  So.  917,  both  holding  that  a 
formal  solemnization  under  a  void  license  is 
insufficient  to  constitute  a  statutory  mar- 
riage. 

Georgia. —  Askew  v.  Dupree,  30  Ga.  173. 

Indiana. —  Franklin  v.  Lee,  30  Ind.  App.  31, 
62  N.  E.  78, 

Louisiana. — •  Sabalot  v.  Populus,  31  La. 
Ann.  854. 

Mississippi. —  Holland  v.  Beard,  59  Miss. 
161,  42  Am.  Rep.  360. 

North  Carolina. —  State  v.  Pr.rker,  106 
N.  C.  711,  11  S.  E.  517;  State  v.  Robbins, 
28  N.  C.  23,  44  Am.  Dec.  64. 

Texas. —  Chapman  v.  Chapman,  1 1  Tex.  Civ. 
App.  392,  32  S.  W.  564. 

Washington. —  In  re  McLaughlin,  4  Wash. 
570,  30  Pac.  651,  16  L.  R.  A.  699. 

Wyoming. —  Connors  v.  Connors,  5  Wyo. 
433,  40  Pac.  966. 

United  States. —  Blackburn  v.  Crawford,  3 
Wall.  175,  18  L.  ed.  186. 

Canada. —  Thomson  v.  Thomson,  9  Quebec 
Super.  Ct.  389. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  33; 
and  supra,  I,  D,  4,  a. 
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void,*®  although  the  persons  officiating  "'^  or  the  parties  may  be  punishable  crimi- 
nally. And  the  same  rule  applies  where  a  license  has  issued  from  the  wrong 
connty.'^^ 

B.  Issuance  of  License.  A  marriage  license  mast  be  issued  by  the  officer 
desio^nated  by  the  statute,'^  and  the  duty,  although  ministerial,'^^  involves  official  and 
personal  discretion  and  therefore  is  not  susceptible  of  being  delegated^*  Under 
some  statutes  a  record  must  be  made  by  the  officer  of  the  license  when  issued/^ 
So  a  bond  may  be  required,"®  or  both  parties  may  be  required  to  appear  before 
the  licensing  officer  and  answer  the  prescribed  interrogatories.''''  A  statute 
conferring  a  special  authority  upon  an  officer  must  be  fully  complied  with 
before  he  is  authorized  to  act.'^^    Where  a  license  is  improperly  issued,  neither 


69.  Askew  v.  Dupree,  30  Ga.  173;  Frank- 
lin u.  Lee,  30  Ind.  App.  31,  62  N.  E.  78; 
Dumaresly  r.  Fishly,  3  A.  K.  Marsh.  (Ky.) 
368;  Holland  r.  Beard,  59  Miss.  161,  42  Am. 
Kep.  360.    And  see  supra,  I,  t>,  4,  a. 

Under  4  Geo.  IV,  c.  76,  §  22,  a  marriage  is 
valid,  although  celebrated  without  banns  or 
license  first  had  and  obtained,  unless  both 
parties  were  aware  at  the  time  of  the  cere- 
mony of  the  absence  of  banns  and  license. 
Greaves  v.  Greaves,  L.  R.  2  P.  &  D.  423,  41 
L.  J.  P.  M.  66,  26  L.  T.  Rep.  N.  S.  745,  20 
Wkly.  Rep.  802. 

70.  See  infra,  IV,  E,  2. 

71.  Ely  V.  Gammel,  52  Ala.  584;  Steven- 
son V.  Gray,  17  B.  Mon.  (Ky.)  193;  Gate- 
wood  V.  Tunk,  3  Bibb  (Ky.)  246. 

72.  Ashley  v.  State,  109  Ala.  48,  19  So. 
917;  Brewer  v.  Kingsberry,  69  Ga.  754; 
Mahon  v.  State,  46  Tex.  Cr.  234,  79  S.  W. 
28,  holding  that  the  deputy  county  clerk  pos- 
sessed authority. 

In  England  marriage  licenses  were  orig- 
inally issued  solely  by  the  j^ope  of  Rome,  as 
head  of  the  catholic  church,  until  by  the 
statute  of  25  Hen.  VIII,  c.  21,  it  was  pro- 
vided that  they  should  be  issued  by  the  arch- 
bishop of  Canterbury  under  the  supremacy  of 
the  king.  Under  the  English  Marriage  Act 
the  issue  of  special  licenses  still  remained 
vested  in  the  archbishop  of  Canterbury,  al- 
though common  licenses  were  to  be  issued  by 
surrogates  appointed  for  that  purpose.  The 
common  license  could  not  license  persons  to 
be  married  in  any  other  place  than  the  parish 
church  where  one  of  the  parties  belonged, 
and  within  certain  hours  of  the  day,  while  a 
special  license  issued  by  the  archbishop  of 
Canterbury  could  license  persons  to  be  mar- 
ried at  any  convenient  time  or  place.  See 
Delpit  v.  Cote,  20  Quebec  Super.  Ct.  338. 

73.  Ashley  v.  State,  109  Ala.  48,  19  So. 
917;  Cotten  v.  Rutledge,  33  Ala.  110. 

74.  Ashley  v.  State,  109  Ala.  48,  19  So. 
917,  holding  that  the  power  of  a  probate 
judge  could  not  be  delegated  to  one  not  the 
regularly  appointed  and  qualified  clerk  of 
such  officer.  And  see  Cole  r.  Laws,  108  N.  C. 
185,  12  S.  E.  985. 

Issuance  of  a  license  in  blank  to  a  person 
not  authorized  to  determine  the  rights  of 
persons  to  be  married  is  illegal.  Hawkins  v. 
Hawkins,  142  Ala.  571,  38  So.  640,  110  Am. 
St.  Rep.  53;  Brewer  v.  Kingsberry,  69  Ga. 
754. 


75.  State  r.  Moore,  96  Mo.  App.  431,  70 
S.  W.  512. 

Penalty. —  Where  a  blank  form  of  marriage 
license,  signed  by  the  register  of  deeds,  is 
filled  up  and  handed  to  the  person  proposing 
to  be  married,  by  the  minister  solemnizing 
the  marriage,  as  the  register's  agent,  and  at 
that  time  the  register's  term  has  expired,  the 
paper  is  invalid  because  lacking  the  signa- 
ture of  one  de  facto  register,  and  hence  there 
can  be  no  penalty  for  not  recording  it.  Mag- 
gett  V.  Roberts,  112  N.  'C.  71,  16  S.  E.  919. 
In  an  action  against  the  register,  under  a 
statute  providing  a  penalty  for  failure  to 
record  a  license  or  the  return  thereof,  no 
allegation  as  to  failure  to  record  the  return 
is  required  and  it  is  immaterial  that  the  mar- 
riages for  which  the  licenses  were  issued  were 
not  celebrated  until  after  the  expiration  of 
defendant's  term  of  office.  Maggett  v.  Rob- 
erts, 108  N.  C.  174,  12  S.  E.  890. 

A  marriage  license  docket  is  a  public  rec- 
ord in  the  sense  that  it  is  open  to  the  public 
to  inspect  and  copy  therefrom,  and  a  citizen 
may  inspect  and  make  memoranda  therefrom, 
and  the  clerk  of  the  orphans'  court  is  not 
entitled  to  a  fee  for  permitting  him  to  do  so. 
Marriage  License  Docket,  4  Pa.  Dist.  162. 

76.  See  Governor  v.  Rector,  10  Humphr. 
(Tenn.)  57,  holding  that  where  the  condition 
of  a  bond  executed  under  Act  (  1778),  c.  7, 
§  3,  that  there  is  no  lawful  cause  to  obstruct 
a  marriage,  is  broken  by  the  existence  of  a 
previous  valid  marriage,  the  wife  is  the  party 
injured  and  she  alone,  and  not  her  father, 
is  entitled  to  sue  thereon. 

77.  Moore  v.  McClelland,  1  Pa.  Co.  Ct. 
555. 

Jurisdiction  of  action  for  false  affidavit. — 

The  arches'  court  of  Canterbury  has  no  juris- 
diction to  entertain  a  suit  by  letters  of  re- 
quest against  a  layman  for  falsely  swearing 
before  a  surrogate  to  an  affidavit  to  ^ead  to 
the  issue  of  a  marriage  license.  Phillimore 
V.  Machon.  1  P.  D.  481. 

78.  People  v.  Schoonmaker,  119  Mich.  242, 
77  N.  W.  934,  holding  that  under  a  statute 
permitting  a  probate  judge  to  issue  a  license 
and  perform  the  marriage  ceremony  in  cer- 
tain cases  specified,  when  according  to  the 
judgment  of  the  judge  the  marriage  would  be 
a  benefit  to  public  morals,  and  the  application 
for  license  was  accompanied  by  the  written 
request  of  the  parent  or  guardian  of  a  party 
who  is  a  minor,  it  was  necessary  to  appoint 
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the  license  nor  tlie  marriage  solemnized  under  it  is  void,*^^  although  the  officer 
issuipgit  may  incur  a  penalty  for  the  act.^^  In  England  a  marriage  by  license  as 
distinguished  from  one  by  banns is  not  invalidated  by  the  fact  that  the  license 
has  been  issued  to  one  of  the  parties  under  a  f^dse  nanie.^^ 

C.  Liability  of  Officer  For  Wrongful  Issuance  of  License.  In  the 
absence  of  statute  an  officer  is  not  liable  in  damages  to  the  parent  for  the  marriao-e 
of  a  minor  under  a  license  issued  without  the  parent's  consent.^^  But  by  statute 
in  several  jurisdictions  a  ]3enalty  is  imposed  on  an  officer  wrongfully  issuing  a 
license  for  the  marriage  of  a  minor.^*    Under  some  of  these  statutes  the  parent 


a  guardian  wluere  there  was  no  parent  and  no 
guardian  of  a  minor  applicant. 

79.  Ely  V.  Gammel,  52  Ala.  584;  Steven- 
son V.  Gray,  17  B.  Mon.  (Ky.)  193;  Gate- 
wood  V.  Tunk,  3  Bibb  (Ky.)  246. 

80.  Ely  V.  Gammel,  52  Ala.  584. 

81.  See  infrci,  III,  D. 

82.  Lane  v.  Goodwin,  4  Q.  B.  361,  3  G.  &  D. 
610,  7  Jur.  372,  12  L.  J.  Q.  B.  157,  45  E.  C.  L. 
361;  Bevan  v.  McMalion,  7  Jur.  N.  S.  218,  30 
L.  J.  P.  &  M.  61,  3  L.  T.  Rep.  N.  S.  820,  2 
Swab.  &  Tr.  230;  Haswell  v.  Haswell,  51  L.  J. 
P.  D.  &  Adm.  15,  30  Wkly.  Rep.  231;  Rex 

\v.  Burton-upon-Trent,  3  M.  &  S.  537,  16  Rev. 
Rep.  350;  Cope  v.  Burt,  1  Phillim.  224  [af- 
firrning  1  Hagg.  Cons.  434]. 

83.  Holland  v.  Beard,  59  Miss.  161,  42  Am. 
Rep.  360;  Wilkinson  v.  Bellinger,  126  N.  C. 
462,  35  S.  E.  819,  holding  that  the  legal 
marriage  of  a  female  infant  dfter  attaining 
the  age  of  consent  emancipates  her  from 
her  former  parental  duties,  and  if  a  parent 
is  damaged  thereby  because  deprived  of  her 
services,  he  cannot  recover  such  damages  from 
the  register  of  deeds  for  unlawfully  issuing 
the  marriage  license.  But  compare  Barnidge 
v.  Kilpatrick,  111  La.  587,  35  So.  757,  hold- 
ing that  where  a  clerk  of  the  court  has  never 
seen  the  intended  wife,  and  there  is  nothing 
in  the  particular  case  to  arouse  his  suspicions 
as  to  her  being  a  minor,  he  is  not  guilty  of 
negligence  and  is  not  liable  in  damages  for 
granting  a  license  in  reliance  on  the  truthful- 
ness of  statements  made  to  him  by  the  in- 
tended husband  and  a  friend  accompanying 
him,  who  signed  as  surety  a  bond  required  to 
be  given  under  La.  Civ.  Code,  art.  101,  that 
the  parties  were  of  age  and  that  everything 
was  right. 

An  action  will  not  lie  on  the  officer's  bond. 

—  Holland  v.  Beard,  59  Miss.  161,  42  Am. 
Rep.  360;  Holt  V.  McLean,  75  N.  C.  347; 
Moretz  v.  Ray,  75  N.  C.  170. 

A  statute  providing  a  punishment  for  any 
person  who  shall  solemnize  a  marriage 
wherein  the  parties  have  not  obtained  a 
license,  and  providing  in  addition  that  he 
shall  be  subiect  to  a  civil  action  by  the 
parent  or  guardian,  further  providing  that 
any  recorder  who  shall  issue  a  license  con- 
trary to  the  provisions  of  the  statute  shall 
be  subject  to  "  a  like  punishment,"  does  not 
subject  a  recorder  who  issues  a  license  un- 
lawfully to  a  civil  action  by  the  parent  or 
guardian.   Dunn  v.  Sanders,  48  Mo.  App.  610. 

84.  See  the  statutes  of  the  several  states. 
And  see  Fulghum  v.  Roberts,  75  Ala.  341; 
Roberts  v.  Pippen,  75  Ala.  103,  both  holding 
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that  the  provision  in  the  act  of  March  1, 
1881,  repealing  Code  (1876),  §  2681,  by  whicli 
liabilities  incurred  prior  to  the  passage  of 
the  act  of  March  1,  1881,  were  left  unafl'ected, 
was  not  repealed  by  the  act  of  Feb.  5,  1883. 

Pleading. —  A  declaration  averring  that 
complainant  is,  the  parent,  and  that  defend- 
ant was  the  clerk  who  issued  a  license  to 
complainant's  child,  then  being  a  minor,  with- 
out his  consent,  is  sufficient.  Gilbert  ?;.  Bone, 
64  111.  518;  Hilboldt  v.  Caraker,  41  111.  App. 
595.  It  need  not  state  the  sex  of  the  per- 
sons named  in  the  license,  and  that  a  mar- 
riage was  solemnized  under  it,  or  in  the  case 
of  a  minor  that  the  parents  or  guardian  re- 
sided in  the  state.  Ely  v.  Gammel,  52  Ala. 
584.  It  must  be  charged  that  defendant  is- 
sued the  license  knowingly  or  without  reason- 
able inquiry,  when  his  liability  depends  upon 
such  facts.  Maggett  v.  Roberts,  108  N.  C. 
174,  12  S.  E.  890.  An  averment  that  the 
license  was  issued  without  the  consent  of  the 
parents  sufficiently  negatives  consent.  Wood 
V.  Farnell,  50  Ala.  546.  It  need  not  be  al- 
leged that  the  other  party  to  the  marriage 
was  not  of  age.  Beard  v.  Holland,  59  Miss. 
164.  Nor  need  matters  of  defense  be  nega- 
tived. Bell  V.  Wallace,  81  Ala.  422,  1  So. 
24;  Adams  v.  Cutright,  53  111.  361.  A  plea 
setting  up  a  proviso  in  the  statute  must 
bring  defendant  fully  within  its  terms.  Bell 
v.  Wallace,  supra. 

Amendment. —  The  complaint  may  be 
amended  by  an  alteration  of  the  mere  de- 
scriptive names  of  the  parties  to  whom  the 
license  was  issued.  Mitchell  v.  Davis,  58  Ala. 
615. 

Aider  by  verdict. —  A  complaint  in  a  qui 
tarn  action  against  a  probate  judge  for  im- 
properly issuing  a  marriage  license  which  is 
defective  in  failing  to  allege  the  residence  of 
a  female  in  the  county  in  which  the  license 
irsued  is  cured  by  verdict  and  judgment  where 
such  defect  was  not  objected  to  in  the  court 
below.    Ely  v.  Gammel,  52  Ala.  584. 

Form  of  complaint. —  For  form  of  com- 
plaint alleging  the  issuance  of  a  license  to  a 
minor  and  another  under  fictitious  names  see 
Mitchell  v.  Davis,  58  Ala.  615. 

Burden  of  proof. —  Where  the  consent  of 
the  parent  or  guardian  is  a  matter  of  record, 
plaintiff  is  not  bound  to  prove  the  negative 
averment  that  such  consent  was  not  given. 
Blann  v.  Beal,  5  Ala.  357.  Nor  where  any 
person  may  sue  for  the  penalty  is  plaintiff 
l30und  to  prove  that  the  minor  designated  in 
the  complaint  is  his  daughter.  Roberts  V, 
Pippen,  75  Ala.  103. 
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may  sue  for  the  penalty  in  his  own  name,^^  while  nnder  other  statutes  the  suit 
must  be  brought  in  the  name  of  the  state.^^  Plaintiff's  motive  in  prosecuting  the 
suit  is  immaterial.^^  Under  some  of  these  statutes,  it  is  no  defense  that  the 
officer  issuing  the  license  shall  have  been  misled  or  deceived  as  to  the  fact,  by 
others  than  the  parent  or  guardian,^^  nor  that  he  may  have  been  honestly  mis- 
taken while  under  other  statutes  the  officer  is  protected  if  he  requires  an 
affidavit,  by  the  minor  or  some  other  credible  jDerson  claiming  to  know  the  fact, 
that  t lie  minor  was  of  the  age  required  by  iaw,^*^  or  if  he  has  in  good  faitli 
examined  either  of  the  parties  or  other  witness  on  oath,  and  the  evidence  tends  to 
prove  that  the  person  whose  age  is  the  subject  of  inquiry  has  attained  his  or  her 
majority,  and  the  officer  so  decides.^^  Under  still  other  statutes  a  reasonable 
inquiry  as  to  the  age  of  the  parties  is  sufficient.^^  The  question  of  what  is  a 
reasonable  inquiry^  the  facts  being  admitted,  is  one  of  law  for  the  court.^^  A¥hen 
the  officer  has  delegated  his  authority  he  cannot  be  said  to  have  made  reasonable 
inquiry.^'^  Under  a  statute  providing  for  a  penalty  upon  tiie  issuance  of  a  license 
to  a  minor  female,  without  consent,  it  is  no  defense  that  the  person  to  whom  she 
was  licensed  to  be  married  was  not  a  minor,^^  nor  is  it  a  defense  that  the  father  of 
the  minor,  having  information  of  the  issuance  of  the  license,  made  no  effort  to 
prevent  the  marriage.^^  i^or  where  the  statute  requires  a  written  consent  is  it  a 
defense  that  the  license  was  delivered  to  one  who  promised  that  it  should  not  be 
used  until  such  written  consent  should  be  obtained.^^  The  statutes,  however,  are 
not  to  be  extended  by  implication  to  cases  not  clearly  within  their  scope.^^  And 
it  has  been  held  a  good  defense  that  neither  the  minor  nor  her  parents  resided 
within  the  state,  no  provision  being  made  for  the  issuance  of  licenses  in  suoli 
cases.^^    A  judge  of  probate  iu  issuing  a  license  acts  ministerially  and  not 


Evidence. —  The  record  of  a  subsequent  di- 
vorce suit  between  the  parties  married  under 
the  license  is  inadmissible  (Gilbert  r.  Bone, 
79  111.  341),  as  is  evidence  that  the  parent 
had  treated  the  minor  harshly  (Fitzsimmons 
r.  Buckley,  59  Ala.  539).  As  bearing  on  the 
amount  of  damages,  however,  the  bad  char- 
acter of  the  husband  may  be  shown.  Larwill 
V.  Kirby,  14  Ohio  1. 

Instructions. —  In  an  action  for  issuing  a 
license  without  reasonable  inquiry,  an  in- 
struction submitting  to  the  jury  the  question 
of  whether  defendant  signed  licenses  in  blank 
and  sent  them  to  his  deputy  who  delivered 
them  was  not  prejudicial  where  the  facts 
were  not  disputed.  Cole  v.  Laws,  104  N.  C. 
651,  10  S.  E.  172. 

Indictment. — Under  1  Va.  Rev.  Code,  e.  106, 
§  16,  it  was  held  that  an  indictment  of  a 
clerk  of  a  county  court  for  issuing  a  license 
of  marriage  of  an  infant  never  before  mar- 
ried, without  the  consent  of  the  infant's  par- 
ents or  guardian,  need  not  charge  that  the 
clerk  knew  that  the  party  was  an  infant, 
that  he  issued  the  license  maliciously  or  cor- 
ruptly, or  that  a  marriage  took  place  in  pur- 
suance thereof.  Com.  r.  Hill,  6  Leigh  (Va.) 
636. 

85.  Adams  r.  Cutright,  53  111.  361. 

An  allegation  that  plaintiff  was  the  father 
of  the  girl  to  whom  the  license  was  issued 
will  be  presumed  to  mean  that  plaintiff  was 
the  legal  and  not  the  putative  father.  Crook 
V.  Webb,  125  Ala.  457,  28  So.  384. 

86.  Caroon  r.  Rogers,  51  N.  C.  240. 

87.  Gilbert  v.  Bone,  79  111.  341. 

88.  Willis  %\  Bvme,  106  Ala.  425,  17  So.  332. 


89.  Detterly  v.  Yeamans,  39  Miss.  475. 

90.  Rilev  f.  Bell,  89  Ala.  597,  7  So.  155. 

91.  Gilbert  v.  Bone,  79  111.  341;  liilboldt 
V.  Caraker,  41  111.  App.  595. 

A  personal  examination  is  required  and  the 
clerk  is  not  entitled  to  act  upon  the  affidavit 
of  one  of  the 'parties  in  determining  the  age 
of  the  other.    Gilbert  v.  Bone,  64  111.  518. 

Where  the  officer  has  actual  notice  of  mi- 
nority, he  cannot  be  regarded  as  having 
acted  honestly  in  issuing  a  license  upon  the 
oath  of  a  witness.  Gilbert  v.  Bone,  64  111. 
518. 

92.  See  Bowles  v.  Cochran,  93  N.  C.  398. 

93.  Trolinger  v.  Boroughs,  133  N.  C.  312, 
45  S.  E.  662;  Harcum  r.  Marsh,  130  N.  C. 
154,  41  S.  E.  6;  State  v.  Roberts,  114  N.  C. 
389,  19  S.  E.  645. 

Facts  held  to  show  reasonable  inquiry  see 
Harcum  v.  Marsh,  130  N.  C.  154,  41  S.  E.  6 ; 
Walker  v.  Adams,  109  N.  C.  481,  13  S.  E. 
907 :  Bowles  v.  Cochran,  93  N.  C.  398. 

Facts  held  not  to  show  reasonable  inquiry 
see  Trolinger  i\  Boroughs,  133  N.  C.  312,  45 
S.  E.  662;  Agent  v.  Willis,  124  N.  C.  29,  32 
S.  E.  322;  Cole  v.  Laws,  104  N.  C.  651,  10 
S.  E.  172;  Williams  v.  Hodges,  101  N.  C. 
300.  7  S.  E.  786. 

94.  Cole  V.  Laws,  108  N.  C.  185,  12  S.  E. 
985. 

95.  Crook  r.  Webb,  125  Ala.  457,  28  So. 
384;  Cotten  f.  Rutledge,  33  Ala.  110. 

96.  Wood  V.  Farnell,  50  Ala.  546. 

97.  Coley  v.  Lewis,  91  N.  C.  21. 

98.  Gilbert  i\  Bone,  79  111.  341;  Bates  v. 
Stokes,  40  Miss.  56. 

99  Bates  v.  Stokes,  40  Miss.  56. 
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judicially  ;  ^  he  is  responsible  for  the  illegal  issuance  of  a  license  by  a  clerk  in  his 
office,^  as  is  a  county  clerk  for  tlie  act  of  his  deputy.^  A  penalty  will  not  be 
incurred  unless  a  marriage  takes  place,  according  to  the  statute/  A  statute 
providing  a  penalty  excludes  a  proceeding  against  the  officer  by  indictment, 
unless  the  illegal  act  is  done  in  bad  faith 

D.  Notice  or  Publication  of  Banns.  In  some  states  laws  have  been  or  are 
still  in  force  requiring  the  publication  of  banns  ^  as  a  preliminary  to  the  solemniza- 
tion of  a  marriage,  but  generally  with  the  proviso  that  this  may  be  omitted  if  a 
license  is  procured.'^  In  others  the  parties  are  required  to  file  in  the  clerk's  office 
a  notice  of  their  intention  to  marry,  and  that  officer  delivers  them  a  certificate  of 
such  filing,  which  must  be  handed  to  the  celebrant;^  but  the  omission  of  any  of 
these  formalities  will  not  avoid  the  marriage,  provided  it  would  be  good  at  com- 
mon law,  unless  the  statute  expressly  so  declares.^  Generall}^,  however,  the  only 
statutory  prerequisite  is  the  taking  out  of  a  license. In  England  by  the  act  of 
Geo.  II,"  it  was  provided  that  all  marriages  should  be  void  unless  solemnized 
either  by  license  or  publication  of  banns.^^  Under  this  statute  all  marriages  by 
banns  were  absolutely  void  unless  there  was  a  due  publication  of  the  banns,^^  the 


1.  Gotten  V.  Rutledge,  33  Ala.  110. 

2.  Wood  V.  Farnell,  50  Ala.  546. 

3.  Hilboldt  r.  Caraker,  41  111.  App.  595; 
Beard  f.  Holland,  59  Miss.  1G4,  holding-  the 
fact  that  the  person  who  issued  the  license  in 
the  clerk's  name  was  not  his  legally  consti 
tuted  deputy  is  no  defense  if  he  was  put  in 
charge  of  the  office  by  the  clerk  to  attend  to 
it  in  his  absence  and  professed  to  be  his 
deputy. 

4.  Campbell  v.  Beck,  50  111.  171,  holding 
that  where  a  clerk  in  issuing  a  license  made  a 
mistake  in  the  name  of  one  of  the  parties,  and 
it  was  altered  by  the  justice  of  the  peace,  to 
the  name  of  the  man  applying  for  the  mar- 
riage, after  which  the  justice  performed  the 
ceremony,  the  clerk  was  not  liable  for  the 
penalty. 

5.  State  1-.  Snuggs,  85  N.  C.  541. 

6.  Definitions. —  "  Public  notice  or  procla- 
mation of  a  matrimonial  contract,  and  the  in- 
tended celebration  of  the  marriage  of  the  par- 
ties in  pursuance  of  such  contract,  to  the 
end  that  persons  objecting  to  the  same  may 
have  an  opportunity  to  declare  such  ob- 
jections before  the  marriage  is  solemnized." 
Bouvier  L.  Diet. 

"  Publication,  by  oral  announcement,  of  an 
intended  marriage,  in  a  church  or  public 
chape]  "  [Anglo  Saxon  gehann.  Law  Latin 
handum  hannam].    Anderson  L.  Diet. 

7.  Del.  Eev.  Code,  c.  74,  §  2;  Ga.  Code, 
§  2420;  Md.  Pub.  Gen.  Laws,  art.  62,  §  4; 
2  Ohio  Bates  St.  §  6389.  And  see  Drake  v. 
McMinn,  27  N.  C.  639;  Eodebaugh  v.  Sanks, 
2  Watts  (Pa.)  9;  Helffenstein  v.  Thomas,  5 
Rawle  (Pa.)  209;  Bashaw  v.  State,  1  Yerg. 
(Tenn.)  177. 

8.  Me.  Rev.  St.  c.  61,  §  4;  Mass.  Rev. 
LaAvs,  c.  151,  §  16;  N.  H.  Pub.  St.  c.  174, 
§  0. 

Sufficiency  of  certificate. —  If  the  certifi- 
cate of  publication  of  intention  to  marry  re- 
ceived by  a  clergyman  or  magistrate  is  genu- 
ine and  specifies  the  date  of  the  entry  of  the 
notice  of  such  intention  in  the  office  of  the 
clerk  issuing  it,  the  requirements  of  the  stat- 
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ute  are  complied  with.  W^ood  v.  Adams,  35 
N.  H.  32. 

9.  Gardiner  v.  Manchester,  88  Me.  249,  33 
Atl.  990 ;  Damon's  Case,  0  Me.  148 ;  Ferrie  v. 
Public  Administrator,  4  Bradf.  Surr.  (N.  Y.) 
28;  Rodebaugh  v.  Sanks,  2  W^atts  (Pa.)  9; 
HelfTenstein  v.  Thomas,  5  Rawle  (Pa.)  209. 

10.  See  supra,  III,  A. 

11.  St.  26  Geo.  II,  c.  33. 

12.  Rex  V.  Billingshurst,  3  M.  &  S.  250,  15 
Rev.  Rep.  474. 

All  marriages,  whether  of  legitimate  or  il- 
legitimate children,  were  within  26  Geo.  II, 
c.  33,  and  a  marriage  of  an  illegitimate  minor, 
had  by  license  with  the  consent  of  her  mother, 
Wcis  void  by  section  11.  Priestly  v.  Hughes, 
11  East  1,  10  Rev.  Rep.  406. 

A  marriage  celebrated  in  Scotland  without 
banns  or  license  is  good.  £"£17  p.  Hall,  1  Rose 
30,  1  Ves.  &  B.  112,  35  Eng.  Reprint  44. 

By  I  Eliz.  and  13  &  14  Car.  2,  the  laity 
were  bound  by  the  rubric  against  marrying 
without  publication  of  banns,  and  by  the  first 
act  were  expressly  punished  by  the  censures 
of  the  church;  and  by  the  second  act  the 
power  of  the  ordinary  was  directed  to  be  con- 
tinued and  applied  for  punishing  the  like  of 
fense  against  the  rubric  of  the  then  present 
book  of  common  prayer.  Middleton  v.  Crofts, 
2  Atk.  650,  26  Eng.  Reprint  788. 

In  Canada  the  provisions  of  26  Geo.  II, 
c.  33,  were  brought  into  force  in  the  province 
of  Ontario  by  32  Geo.  Ill,  c.  1,  and  40  Geo. 
Ill,  c.  1,  so  far  as  applicable  to  the  circum- 
stances of  the  province,  but  a  marriage  pre- 
viously celebrated  without  a  publication  of 
the  banns,  although  void,  was  legalized  by  37 
Vict.  c.  6,  §  1.  O'Connor  v.  Kennedv,  15  Out. 
20. 

13.  Holmes  v.  Simmons,  L.  R.  1  P.  &  D. 
523,  37  L.  J.  P.  &  M.  58,  18  L.  T.  Rep.  N.  S. 
770,  16  Wklv.  Rep.  1024;  Rex  v.  Preston, 
Burr  S.  Cas.  '486,  1  W.  Bl.  192. 

Place  of  celebration. —  Marriages  in  chapels 
not  having  chapelries  or  districts  annexed  to 
them,  and  in  which  banns  had  not  been  usu- 
ally published  before  the  passage  of  the  stat- 
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provision  being  strictly  construed,  it  being  lield  that  even  in  the  absence  of 
fraudulent  intent  the  names  pubUshed  mnst  be  the  true  and  full  christian  and 
surname,  or  at  any  rate  so  nearly  so  as  to  render  recognition  easy.^^  By  a  later 
statute  it  was,  liowever,  provided  that  the  marriage  sliould  be  void  only  where 
the  parties  had  knowingly  and  wilfully  intermarried  without  due  publication.^^ 
And  under  this  provision,  where  the  names  are  misstated,  it  is  necessary  that  both 
parties  shall  have  been  guilty  of  a  wilful  neglect.^^  This  statute  further  provided 
that  after  the  marriage  had  been  celebrated  no  question  could  be  raised  as  to 
whether  the  residence  of  the  parties  had  been  truly  stated. Under  a  statute 
providing  for  marriage  upon  due  notice  given  to  the  registrar,^^  it  is  not  essential 
that  the  contents  of  the  notice  in  respect  of  christian  names,  residence,  or  other 
details  be  strictly  true  or  accurate.^^ 


ute  of  26  Geo.  II,  c.  33,  were  void,  although 
banns  may  have  been  often  published  in  such 
ehapels.  Rex  v.  Northfield,  Cald.  115,  Dougl. 
(3d  ed.)  659;  Taunton  y.'Wyborn,  2  Campb. 
297. 

Rubric. —  The  form  or  words  prescribed  by 
the  rubric  for  the  publication  of  banns  need 
not  be  precisely  full,  this  part  of  the  statute 
being  merely  directory.  Standen  v.  Standen, 
1  Peake  N.  P.  45,  6  T.  R.  331. 

Residence  of  parties. — A  marriage  by  banns 
may  be  legal,  altliough  only  one  of  the  parties 
resides  in  the  parish  (Robinson  v.  Grant,  18 
Ves.  Jr.  289,  34  Eng.  Reprint  327),  or  al- 
though neither  resides  (Nicholson  v.  Squire, 
16  Ves.  Jr.  259,  33  Eng.  Reprint  983). 

14.  Holmes  v.  Simmons,  L.  R.  1  P.  &  D. 
523,  37  L.  J.  P.  &  M.  58,  18  L.  T.  Rep.  N.  S. 
770,  16  Wklv.  Rep.  1024;  Rex  v.  Tibshelf,  1 
B.  &  Ad.  190,  8  L.  J.  M.  C.  O.  S.  120,  20 
E.  C.  L.  449.  And  see  Cope  r.  Burt,  1  Hagg. 
Cons.  434. 

The  known  and  acknowledged  name  is 
Fufficient.  Rex  v.  Billingshurst,  3  M.  &  S. 
250,  15  Rev.  Rep.  474. 

15.  St.  4  Geo.  IV,  c.  76. 

16.  Reg.  r.  Clarke,  10  Cox  C.  C.  474,  IG 
L.  T.  Rep.  N.  S.  429,  15  Wkly.  Rep.  796,  sus- 
taining a  marriage  where  the  publication  of 
banns  v»as  completed  on  the  first  of  July  and 
the  marriage  took  place  on  the  first  of  Octo- 
ber following,  although  the  statute  required 
marriages  by  banns  to  be  solemnized  within 
three  months  after  the  complete  publication. 

17.  Holmes  v.  Simmons,  L.  R.  1  P.  &  D. 
523,  37  L.  J.  P.  &  M.  58,  18  L.  T.  Rep.  N.  S. 
770.  16  Wkly.  Rep.  1024;  Gompertz  v.  Kensit, 
L.  R.  13  Eq.  369",  41  L.  J.  Ch.  382,  26  L.  T. 
Rep.  N.  S.  95,  20  Wklv.  Rep.  313;  Templeton 
r.  Tyree,  L.  R.  2  P.  &  D.  420,  41  L.  J.  P.  &  M. 
86,  27  L.  T.  Rep.  N.  S.  429,  21  Wklv.  Rep.  81 ; 
Rex  V.  Wroxton,  4  B.  &  Ad.  641,  2  L.  J.  M.  G. 
64,  1  N.  &  M.  712,  24  E.  C.  L.  282;  Brealy  r. 
Reed,  2  Curt.  Eccl.  833;  Wormald  r.  Neale, 
19  L.  T.  Rep.  N.  S.  93 ;  Tongue  v.  Tongue,  1 
Moore  P.  C.  90,  12  Eng.  Reprint  745 ;  Midge- 
ley  r.  Wood,  4  Swab.  &  Tr.  267. 

Marriage  or  maiden  name. —  Where,  after 
a  decree  dissolving  her  marriage,  a  woman 
remarries  the  banns  properly  describe  her  bv 
her  marriage  name,  although  in  the  interval 
between  the  decree  dissolving  her  first  mar- 
riage and  the  celebration  of  the  second  she 


had  usually  passed  by  her  maiden  name, 
since  a  name  acquired  by  marriage  can  be 
superseded  by  a  reputed  name  only  in  a  case 
where  the  name  has  been  so  far  acquired  by 
repute  as  to  obliterate  the  name  acquired  by 
marriage.  Fendall  v.  Goldsmid,  2  P.  D.  263, 
46  L.  J.  P.  D.  &  Adm.  70.  But  a  marriage 
has  been  held  legal  where  a  married  woman, 
upon  the  death  of  her  husband,  assumed  her 
maiden  name  and  after  several  years  had 
elapsed  was  married  by  banns  to  a  second 
husband  in  that  name  and  describes  herself 
as  a  widow.  Rex  v.  St.  Faith,  3  D.  &  R.  348, 
16  E.  C.  L.  171. 

Under  the  Irish  Marriage  Act  of  1847  (7  &  S 
Vict.  c.  81,  §  9) ,  the  use  of  the  name  Maria  in 
place  of  the  name  Beatrice  by  which  a  woman 
baptized  Beatrice  Mary  Victoria  Emma  Guy 
was  familiarly  known  in  the  publication  of 
banns  with  the  cognizance  of  both  parties,  for 
the  purpose  of  secrecy,  renders  the  marriage 
null  and  void.  Courtenay  r.  Miles,  Ir.  R.  11 
Eq.  284. 

18.  Holmes  r.  Simmons,  L.  R.  1  P.  &  D. 
523,  37  L.  J.  P.  &  M.  58,  18  L.  T.  Rep.  N.  S. 
770,  16  Wklv.  Rep.  1024. 

19.  St.  19  &  20  Vict.  c.  119. 

Marriage  out  of  district. —  The  superin- 
tendent registrar  has  no  power  to  grant  a 
certificate  pursi^ant  to  6  &  7  Wm.  IV,  c.  85, 
§  7,  in  cases  where  it  is  proposed  that  the 
marriage  shall  take  place  out  of  his  district 
and  Avithout  license.  Ex  -p.  Brady,  8  Dowl. 
P.  C.  332,  4  Jur.  269. 

20.  Holmes  v.  Simmons,  L.  R.  1  P.  &  D. 
523,  38  L.  J.  P.  &  M.  58,  18  L.  T.  Rep.  N.  S. 
770,  16  Wkly,  Rep.  1024  (sustaining  a  notice 
where  the  christian  names  inserted  were  the 
actual  names  by  which  both  parties  were  com- 
monly and  familiarly  known  by  those  among 
Avhom  they  lived,  and  where  it  was  doubtful 
whether  there  was  any  intention  to  deceive 
any  one  by  the  use  of  those  names,  and  if 
such  intention  existed  it  was  only  upon  the 
part  of  the  husband,  and  where  the  wilful 
suppression  of  the  remaining  christian  names 
of  both  parties,  and  the  insertion  of  false 
residences,  was  the  act  of  the  husband  only, 
without  the  wife's  concurrence)  ;  Prowse  r. 
Spurway,  46  L.  J.  P.  D.  &  Adm.  49,  26  Wkly. 
Rep.  116  (holding  that  where  a  notice  re- 
quired by  19  &  20  Viet.  c.  119,  §  2,  was 
signed  by  the  husband  with  a  wrong  name, 
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IV.  Solemnization  or  celebration. 

A  Persons  Who  May  Solemnize  —  l.  In  General.  Statutes  requiring  a 
ceremonial  marriage  usually  make  express  j^ro visions  as  to  the  persons  by  whom 
such  marriages  may  be  solemnized.^^ 

2.  Clergymen.  By  the  statutes  of  the  several  states  it  is  usually  provided  that 
clergymen  shall  be  authorized  to  solemnize  marriages.^^  Under  these  statutes  it 
is  generally  provided  that  the  clergymen  must  be  regularly  ordained  ;^  and  under 
some  a  further  requirement  is  made  that  he  be  settled  in  the  work  of  the  ministry .^^ 


his  first  christian  name  being  omitted,  and 
it  was  falsely  asserted  that  both  parties  were 
twenty-one  years  of  age,  the  validity  of  the 
marriage  could  not  be  questioned). 

Knowledge  by  both  parties  that  no  due 
notice  has  been  given  is  necessary  to  render 
a  marriage  invalid  under  6  &  7  Wm,  IV, 
c.  85,  §  42.  Eeg.  v.  Rea,  L.  R.  1  C.  C.  365,  41 
L.  J.  M.  C.  92,  26  L.  T.  Rep.  N.  S.  484,  20 
Wkly.  Rep.  632. 

A  new  surname  acquired  by  use  and  repu- 
tation may  be  employed  by  a  man  in  signing 
a  notice  for  the  purpose  of  procuring  his 
marriage  under  6  &  7  Wm.  IV,  c.  85,  without 
rendering  him  indictable.  Reg.  v.  Smith,  4 
F.  &  F.  1099. 

Analogy  between  marriage  by  notice  and 
by  banns.—  By  the  statute  of  6  &  7  Wm.  IV, 
c.  85,  the  system  of  marrying  before  a  regis- 
trar was  first  introduced.  This  statute  pro- 
vided that  a  previous  notice  should  be  given 
by  the  persons  about  to  marry  to  the  regis- 
trar, and  that  such  notice  should  be  full,  giv- 
ing the  names,  condition,  and  residence  of  the 
parties,  and  when  given  was  to  be  entered  in 
a  book  accessible  to  the  public  and  read  for 
three  successive  weeks  at  the  board  of  guard- 
ians; and  a  wilful  intermarriage  without  due 
notice  was  void.  By  this  statute  there  was 
an  evident  and  intended  analogy  between 
marriage  by  notice  and  by  banns.  But  by 
19  &  20  Vict.  c.  119,  the  system  of  reading  a 
notice  to  the  board  of  guardians  was  done 
away  with,  and  in  place  of  such  a  contrivance 
for  the  purpose  of  giving  parents  a  warning 
of  the  projected  marriages  of  their  minor 
children,  it  was  provided  that  the  parties 
giving  the  notice  should  swear  that  he  or  she 
had  the  required  consent.  This  statute  re- 
moved the  analogy  between  marriages  by  no- 
tice before  a  registrar  and  marriages  by 
banns  and  assimilated  them  to  marriages  by 
license,  in  which  case  it  was  always  necessary, 
in  case  of  minors,  to  swear  that  the  consent 
of  the  parents  had  been  obtained.  Holmes  v. 
Simmons,  L.  R.  1  P.  &  D.  523,  37  L.  J.  P. 
&  M.  58,  18  L.  T.  Rep.  N.  S.  770,  l6  Wkly. 
Rep.  1024. 

21.  Necessity  of  ceremonial  marriage  see 
supra,  I,  D,  4,  b. 

Requisites  of  valid  marriage  apart  from 
ceremony  see  supra,  I,  D. 

Validity  of  common-law  marriage  see  su- 
pra, I,  D,  3. 

What  law  governs  see  supra,  I,  C,  1. 

22.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  IV,  A,  2,  3. 

[IV,  A,  1] 


23.  See  the  statutes  of  the  several  states. 

24.  Kibbe  v.  Antram,  4  Conn.  134  (holding 
that  a  person  ordained  a  deacon  according  to 
the  forms  and  usages  of  the  methodist  episco- 
pal church  and  commissioned  by  the  bishop 
of  that  church  to  preach  and  to  administer 
the  ordinances  of  marriage,  baptism,  and 
burial  is  an  ordained  minister)  ;  Com.  v. 
Spooner,  1  Pick.  (Mass.)  235  (holding  that 
a  person  ordained  according  to  the  form  ob- 
served in  baptist  churches  and  afterward  en- 
gaged by  the  baptist  societies  in  the  town  in 
which  he  lived  to  preach  to  them  alternately 
was  a  stated  and  ordained  minister  of  the 
gospel )  ;  Londonderry  v.  Chester,  2  N.  H.  268, 

9  Am.  Dec.  61  (holding  that  those  who  are 
ordained  in  conformity  with  the  customs  of 
any  denomination  of  christians  are  duly  or- 
dained) ;  State  v.  Parker,  106  N.  C.  711,  II 
S.  E.  517  (holding  that  a  colored  preacher 
who  is  an  elder  of  the  colored  methodist 
church  is  an  ordained  minister).  See  Rob- 
erts V.  State  Treasurer,  2  Root  (Conn.)  381. 
But  see  Taylor  v.  State,  52  Miss.  84,  holding 
that  it  is  not  a  valid  objection  to  a  marriage 
that  the  minister  who  solemnized  it  was  not 
properly  ordained  according  to  the  rules  and 
regulations  of  his  church,  his  open  claim  of 
being  such,  and  the  fact  that  he  was  generally 
imderstood  and  recognized  and  acted  as  such, 
being  all  that  is  necessary. 

After  expulsion  from  the  religious  society 
to  which  he  belonged,  a  previously  duly  or- 
dained minister  is  not  entitled  to  perform 
marriages.  Matter  of  Reinhart,  9  Ohio  S.  & 
C.  PI.  Dec.  441,  6  Ohio  N.  P.  438. 

25.  See  Goshen  v.  Stonington,  4  Conn.  209, 

10  Am.  Dec.  121  (holding  that  a  deacon  of 
the  methodist  episcopal  church,  licensed  to 
preach  and  actually  preaching  as  a  traveling 
circuit  preacher  over  a  circuit  including  the 
town  in  which  he  dwelt,  was  not  settled)  ; 
Kibbe  Antram,  4  Conn.  134  (holding  that 
where  a  person  resided  for  many  years  in  a 
town,  having  charge  of  a  church  therein, 
preaching  to  the  people  at  their  request  and 
exercising  all  the  powers  and  privileges  au- 
thorized by  his  commission,  and  the  people 
provided  for  his  support  by  voluntary  contri- 
butions, and  considered  him  as  their  minister 
and  head  deacon,  he  was  "  settled  "  within  the 
meaning  of  the  statute)  ;  Roberts  v.  State 
Treasurer,  2  Root  (Conn.)  381;  Ligonia  v. 
Buxton,  2  Me.  102,  11  Am.  Dec.  46  (holding 
that  a  minister  ordained  over  an  unincor- 
porated religious  society  composed  of  mem- 
bers belonging  to  different  towns  is  not  a 
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Under  the  law  of  England  before  the  Reformation  there  could  be  no  valid  mar- 
riao-e  without  the  presence  of  a  priest  episcopally  ordained,  and  after  the  Refor- 
mation without  the  presence  of  a  priest  or  deacon,^*'  and  he  must  be  a  third  party 
to  the  contract.^^  It  has,  Jiowever,  been  questioned  whether  the  attendance  of  a 
clergyman  should  be  required  in  the  case  of  a  marriage  in  good  faith  contracted 
in  the  colonies  or  on  board  ship,  where  the  procuring  of  a  clergyman  might  be 
impossible.^  In  Canada  a  marriage  celebrated  by  a  priest  or  minister  of  a  relig- 
ious denomination  other  than  that  to  which  the  parties  belong  is  void  ;  and  a 
marriage  between  catholics  must  be  solemnized  by  the  cure  of  the  parish  in  whicli 
one  of  the  parties  is  domiciled.^ 

3.  Justices  of  the  Peace  and  Magistrates.  It  is  usually  provided  by  statute 
that  marriages  may  be  solemnized  by  a  justice  of  the  peace    or  other  magis- 


stated  and  ordained  minister  of  the  gospel ) . 
But  see  State  v.  Kean,  10  N.  H.  347,  34  Am. 
Dee.  162  (holding  that  an  ordained  minister 
in  regular  standing  with  the  denomination  to 
which  he  belongs  may  solemnize  marriages  in 
any  county  within  the  state  after  causing  the 
credentials  of  his  ordination  to  be  recorded  in 
such  county)  ;  Londonderry  v.  Chester,  2 
N.  H.  268,  9  Am.  Dec.  61  (holding  that  a 
person  who  has  once  been  set  apart  as  a 
public  teacher  of  religion,  according  to  the 
form  of  the  sect  to  which  he  belongs,  is  an 
ordained  minister,  and  whether  settled  over 
any  society  or  not  is  qualified  to  solemnize 
marriages  in  the  county  where  he  has  his 
permanent  residence ) .  . 

Having  the  "  cure  of  souls." —  A  statute 
providing  that  regular  ministers  of  the  gos- 
pel of  any  denomination  having  the  cure  of 
souls  shall  be  authorized  to  solemnize  the 
rights  of  matrimony  does  not  require  that  the 
minister  shall  be  the  incumbent  of  a  church 
living  or  the  pastor  of  any  congregation  in 
particular.    State  f.  Bray,  35  N.  C.  289. 

26.  Reg.  v.  Millis,  10  CI.  &  F.  534,  8  Jur. 
717,  8  Eng.  Reprint  844;  Catherwood  r.  Cas- 
lon,  C.  &  M.  431,  8  Jur.  1076,  13  L.  J.  Exch. 
334,  13  M.  &  W.  261,  41  E.  C.  L.  237;  Beam- 
ish V.  Beamish,  9  H.  L.  Cas.  274,  11  Ir.  C.  L. 
511,  8  Jur.  N.  S.  770,  5  L.  T.  Rep.  N.  S.  97, 
11  Eng.  Reprint  735;  De  Moulin  v.  Druitt,  13 
Ir.  C.  L.  212. 

Right  to  officiate. —  An  incumbent  of  a  dis- 
trict parish  validly  constituted  under  58  Geo. 
Ill,  c.  45  and  59  Geo.  Ill,  c.  134,  has  an  ex- 
clusive right  to  celebrate  marriages  by  banns 
between  parties  both  of  whom  are  residents 
within  the  district  parish.  Tuckness  v. 
Alexander,  2  Dr.  &  Sm.  614,  9  Jur.  N.  S. 
1026,  32  L.  J.  Ch.  794,  8  L.  T.  Rep.  N.  S. 
821,  2  New  Rep.  480,  11  Wkly.  Rep.  938,  62 
Eng.  Reprint  752. 

Under  the  act  of  the  Irish  parliament,  ig 
Geo.  II,  c.  13,  §  I,  which  provides  that  every 
marriage  celebrated  by  a  popish  priest,  be- 
tween a  papist  and  any  person  that  hath  been 
or  hath  professed  himself  to  be  a  protestant 
at  any  time  within  twelve  months  before  a 
celebration,  shall  be  null  and  void,  a  party 
must  be  deemed  to  be  a  protestant  where  he 
was  born  and  bred  a  protestant  and  of  a 
protestant  family,  unless  he  has  done  some 
act  to  denote  a  change  in  his  religious  per- 
suasion.   Yelverton  v.  Longworth,  10  Jur. 


N.  S.  1209,  11  L.  T.  Rep.  N.  S.  118,  4  Macq. 
H.  L.  740,  13  Wkly.  Rep.  235. 

Curative  statutes. —  Marriages  contracted 
in  Ireland  between  members  of  the  church 
of  England  and  presbyterians,  celebrated  by 
ministers  not  belonging  to  the  church  of  Eng- 
land, are  legalized  by  the  imperial  statutes 
5  &  6  Vict,  c,  26,  and  such  marriages  cele- 
brated before  that  act  are  legal  marriages  in 
Canada.   Doe  v.  Breakey,  2  U.  C.  Q.  B.  349. 

In  the  Argentine  Republic  a  marriage  be- 
tween a  member  of  the  church  of  England 
and  an  episcopalian  methodist  is  good,  al- 
though only  celebrated  once  and  that  in  the 
methodist  episcopal  church  by  a  minister 
who  was  not  an  ordained  minister  in  the 
church  of  England.  Lightbody  v.  West,  88 
L.  T.  Rep.  N.  S.  484. 

Marriage  in  Rome. —  A  marriage  celebrated 
at  Rome  between  two  protestants  who  had  in 
accordance  with  the  law  of  Rome  abjured  the 
protestant  faith  and  been  admitted  into  the 
Roman  catholic  church  is  void,  where  the  ab- 
juration was  fraudulent  and  colorable  and  the 
parties  never  were  or  intended  to  become 
Roman  catholics.  Swift  v.  Swift,  3  Knapp 
303,  12  Eng.  Reprint  664. 

27.  Beamish  v.  Beamish,  9  H.  L.  Cas.  274, 
11  Ir.  C.  L.  511,  8  Jur.  N.  S.  770,  5  L.  T. 
Rep.  N.  S.  97,  11  Eng.  Reprint  735,  holding 
that  when  a  bridegroom  was  himself  the 
priest,  there  being  no  other  priest  present,  a 
valid  marriage  was  not  contracted  by  him, 
and  that  the  presence  of  a  priest  was  not 
merely  for  the  purpose  of  securing  a  reli- 
gious sanction  to  the  contract  of  marriage, 
but  that  one  of  the  objects  was  to  prevent  an 
unlawful  contract  which  could  not  be  se- 
cured unless  the  priest  was  a  person  other 
than  either  of  the  two  engaged  in  the  act. 

28.  Culling  V.  Culling,  [1896]  P.  116,  65 
L.  J.  P.  D.  &  Adm.  59,  74  L.  T.  Rep.  N.  S. 
252 ;  Lightbody  v.  West,  87  L.  T.  Rep.  N.  S. 
138,  50  Wklv.  Rep.  494;  Standen  v.  Standen, 
1  Peake  N.  P.  45,  6  T.  R.  331. 

29.  Durocher  t\  Dupre,  21  Can.  L.  T.  Occ. 
Notes  393,  20  Quebec  Super.  Ct.  456.  But 
see  contra,  Burn  v.  Fontaine,  4  Rev.  Leg.  163; 
Delpit  V.  Cote,  20  Quebec  Super.  Ct.  338. 

30.  Durocher  v.  Dupre,  21  Can.  L.  T.  Occ. 
Notes  393,  20  Quebec  Super.  Ct.  456;  Vallan- 
court  V.  La  Fontaine,  11  L.  C.  Jur.  305. 

31.  See  the  statutes  of  the  several  states. 
And  see  also  the  cases  cited  infra,  note  33. 

[IV,  A,  3] 
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trate,^^  and  in  the  absence  of  statute  this  antlioritj  is  not  confined  to  the  territory 
in  which  such  officer  has  jurisdiction  in  other  cases/"^ 

4.  Compelling  Official' to  Act.  In  England  it  is  lield  tliat  where  a  license  to 
marry  at  a  particular  church  is  in  the  proper  form,  the  incumbent  of  such  church 
is  not  onlj  entitled  but  may  be  compelled  to  perform  the  ceremony.^^  The  court 
or  a  judge  thereof  has  no  authority  to  order  one  of  its  officers  to  celebrate  a  mar- 
riage, unless  such  officer  is  properly  brought  before  the  court  upon  a  proceeding 
lawfully  instituted  in  the  manner  provided  by  law.^^ 

5.  Presumptions  and  Evidence  of  Authority.  In  those  cases  in  which  it  is 
necessary  to  prove  a  marriage  in  fact,  as  distinguished  from  a  marriage  inferred 
from  circumstances,^^  it  must  be  shown  that  the  person  who  solemnized  the  mar- 
riage was  one  having  authority  to  do  so,"^  and  such  authority  cannot  be  proved  by 
his  general  reputation. -"^  A  showing  that  a  marriage  service  was  performed  by  a 
person  acting  in  a  public  capacity  is,  frima  facie  evidence  as  to  his 
authority.^^  By  statute  in  some  states  the  marriage  register  is  sufficient  to  estab- 


The  appointment  of  a  woman  to  solemniza 
marriages  is  within  the  authority  of  the 
legislature,  although  a  woman  is  not  compe- 
tent to  serve  as  a  justice  of  the  peace.  Opin- 
ions of  Justices,  62  Me.  596. 

Subjection  to  military  authority,  removing 
the  authority  of  the  civil  officers  of  the  state, 
renders  a  marriage  performed  by  a  justice  of 
the  peace  void.  Cooke  i".  Cooke,  61  N.  C. 
583. 

32.  See  Watson  v.  Blaylock,  2  Mill  (S.  C.) 
351. 

33.  Pearson  v.  Howey,  11  N.  J.  L.  12; 
Simon  v.  State,  31  Tex.  Cr.  186,  20  S.  W. 
399,  37  Am.  St.  Rep.  802.  And  see  State  r. 
McKay,  122  Iowa  658,  98  N.  W.  510  (holding 
that  under  Code,  §  3147,  declaring  that  mar- 
riages solemnized  with  the  consent  of  the 
parties  in  any  other  manner  than  prescribed 
by  the  code  for  ceremonial  marriages  are 
valid,  a  marriage,  the  ceremony  of  which  is 
performed  by  the  mayor  of  the  town,  outside 
the  corporate  limits  of  the  town,  is  valid  as 
a  ceremonial  marriage)  ;  People  t.  Girdler,  65 
Mich.  68,  31  N.  W.  624.  Contra,  Bashaw 
V.  State,  1  Yerg.  (Tenn.)  177. 

34.  Tuckness  v.  Alexander,  2  Dr.  &  Sm. 
614,  9  Jur.  N.  S.  1026,  32  L.  J.  Ch.  794,  8 
L.  T.  Rep.  N.  S.  821,  2  New  Rep.  480,  11 
Wkly.  Pvcp.  938,  62  Eng.  Reprint  752,  hold- 
ing that  the  incumbent  is  under  no  obligation 
to  inquire  whether  there  has  been  a  sufficient 
residence  to  justify  the  granting  of  the 
license. 

35.  Ex  p.  Fiset,  6  Quebec  Pr.  42. 

36.  See  infra,  VI,  B,  1,  a. 

37.  State  v.  Hodgskins,  19  Me.  155,  36  Am. 
Dec.  742;  Miller  v.  Miller,  43  S.  C.  306,  21 
S.  E.  254,  holding  that  the  certificate  of  an 
alleged  justice  of  the  peace  by  whom  a  mar- 
riage ceremony  is  claimed  to'  have  been  per- 
formed, in  another  state,  containing  the  let- 
ters, "J.  P.  C.  Co.,  Ga.,"  written  after  his 
name,  without  any  explanation  of  their 
meaning,  is  insufficient  to  prove  his  official 
character.  But  see  Williams  r.  Walton,  etc., 
Co.,  9  Houst.  (Del.)  322,  32  Atl.  726,  holding, 
where  it  was  sought  to  establish  an  actual 
marriage  in  a  civil  case,  that  a  marriage 
ceremony  being  proved,  the  person  shown  to 
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have  officiated  thereat  is  presumed  to  have 
been  qualified  to  do  so. 

A  certificate  of  ordination  as  a  minister  of 
the  baptist  church,  accompanied  by  testimony 
tliat  the  holder  thereof  had  continually  offi- 
ciated as  such,  is  sufficient  proof  of  his  quali- 
fication to  solemnize  marriages.  Kline  v. 
Allegair,  40  N.  J.  Eq.  183. 

A  paper  from  the  secretary  of  state,  cer- 
tifjdng  that  a  person  was  and  is  qualified  to 
solemnize  marriages,  is  not  legal  evidence,  not 
being  the  commission  giving  authority  to  the 
clergyman  or  the  copy  of  anv  record.  State 
r.  Hastv,  42  Me.  287. 

38.  Pettyjohn  r.  Pettyjohn,  1  Houst.  (Del.) 
332,  holding,  however,  that  the  authority  of 
the  minister  who  performed  the  marriage  ia 
sufficiently  shown  by  evidence  that  he  was  re- 
ceived as  a  regularly  ordained  minister  of 
the  gospel  by  a  methodist  church,  where  \w 
was  sent  by  the  conference,  and  where  ho 
officiated  at  the  sacrament  and  other  ordi- 
nances for  two  years,  and  that  he  then  went 
to  another  circuit, 

39.  Hanon  r.  State,  63  Md.  123;  State  v. 
Robbins,  28  N.  C.  23,  44  Am.  Dec.  64,  holding 
that  the  commission  of  a  justice  of  the  peace 
need  not  be  produced.  And  see  Verholf  v. 
Van  liouwenlengen,  21  Iowa  429;  Dunn  v. 
Kenney,  11  Rob.  (La.)  249,  holding  that  the 
testimony  of  a  witness  that  he  was  a  justice 
of  the  peace  in  another  state  is  sufticient 
proof  of  his  capacity  to  solemnize  a  mar- 
riage. 

A  clergyman  comes  within  the  rule  stated 
in  the  text.  State  f.  Winkley,  14  X.  H.  480 
(holding  that  where  a  marriage  was  solem- 
nized before  a  person  who  had  been  a  preacher 
for  twenty-five  years,  and  there  was  evidence 
that  he  had  been  ordained^  but  it  did  not  ap- 
pear at  what  time ;  and  evidence  that  on  sev- 
eral occasions  he  had  united  persons  in  mar- 
riage, this  was  competent  prima  facie  evi- 
dence that  he  was  an  ordained  minister,  as 
required  bv  the  New  Hampshire  act  of  1791); 
Reg.  r.  Cress  well,  1  Q.  B.  D.  446,  13  Cox 
C.  C.  126,  45  L.  J.  M.  C.  77,  33  L.  T.  Rep. 
N.  S.  760,  24  W^klv.  Rep.  281.  See  also  Com. 
r.  Havden,  163  Mass.  453,  40  N.  E.  846.  47 
Am.  St.  Rep.  468,  28  L.  R.  A.  318  (holding 
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lisli  a  marriage  without  other  evidence  of  the  authority  of  the  person  who 
solenniized  it.**^ 

6.  Effect  of  Want  of  Authority.  Unless  expressly  so  provided  hy  statute  a 
marriage  solemnized  by  an  unauthorized  person  is  not  void  where  the  parties 
assent  to  the  marriage  and  it  is  acknowledged  and  consummated  by  cohabitation 
as  husband  and  wife."^^  And  under  statutes  in  some  states,  although  the  person 
who  performed  the  ceremony  was  not  authorized  to  do  so,  yet  if  either  party 
believed  he  was  so  authorized  the  marriage  will  be  valid.^^ 

B.  Place  of  Solemnization.  By  statute  in  some  jurisdictions  provision  is 
made  for  the  place  in  which  a  marriage  shall  be  solemnized It  is  not,  in  the 
absence  of  statute  making  such  a  provision,  necessary  that  a  marriage  shall  bo 
solemnized  in  a  cliurch  or  cliapel."^^ 

C.  Form  of  Ceremony.  x\s  a  general  rule  no  particular  form  of  words  is 
essential  to  a  ceremonial  marriage,  provided  the  words  employed  are  sufficient  to 
evidence  a  present  contract.'*^    A  clergyman  in  British  Columbia  is  not  bound  to 


that.,  althoiigli  tliere  is  no  proof  of  his  ordi- 
nation, the  testimony  of  one  that  he  is  a 
minister  of  the  gospel,  and  that  he  performed 
a  marriage  ceremony,  is  admissible,  under 
Mass.  Pub.  St.  c.  145,  §  31,  making  all  "  cir- 
cumstantial or  presumptive  evidence  "  compe- 
tent to  prove  the  fact  of  marriage)  ;  Tajdor  r. 
State,  52  Miss.  84;  In  re  Megginson,  21  Oreg. 
387,  28  Pac.  388,  14  L.  R.  A.  540;  Patterson 
v.  Gaines,  G  How.  (U.  S.)  550,  12  L.  ed.  553. 
See,  however.  State  v.  Bray,  35  N.  C.  289, 
holding  that  when  a  marriage  is  claimed  to 
have  been  made  by  a  minister,  the  extent 
of  his  authority  for  that  purpose  should 
appear. 

Person   having   two    official   capacities. — 

Where  the  certificate  of  a  person  holding 
the  offices  of  justice  of  the  peace  and  of 
judge  of  the  municipal  court  shows  that  he 
performed  a  marriage,  but  does  not  state  in 
which  of  his  official  capacities  he  acted,  the 
presumption  is  that  he  acted  in  that  in 
which  the  marriage  might  have  been  law- 
fully performed  by  him.  Jones  r.  Jones,  18 
Me.''308,  36  Am.  Dec.  723. 

40.  Verholf  r.  Van  Houwenlengen,  21  Iowa 
429. 

41.  Hunter  r.  Milam,  (Cal.  1895)  41  Pac. 
332;  Londonderry  v.  Chester,  2  N.  H.  268,  9 
Am.  Dec.  61 ;  Holder  v.  State,  35  Tex.  Cr.  19, 
29  S.  W.  793;  Martin  t.  Ryan,  2  Pinn.  (Wis.) 
24. 

42.  Haggin  x.  Haggin,  35  Nebr.  375,  53 
N.  W.  209. 

43.  Ligonia  v.  Buxton,  2  Me.  102,  11 
Dec.  46,  holding  under  St.  (1786)  c.  3,  that 
a  marriage  solemnized  by  a  minister  at  his 
own  house,  neither  of  the  parties  residing  in 
that  town,  is  void. 

44.  Reg.  V.  Seeker,  14  U.  C.  Q.  B.  604. 
The  vestry  belonging  to  and  in  a  church  is 

prima  facie  a  part  of  the  church.  Wing  r. 
Taylor,  7  Jur.  N.  S.  737,  30  L.  J.  P.  &  M. 
258,  4  L.  T.  Rep.  N.  S.  583,  2  Swab.  &  Tr. 
278. 

A  marriage  in  Ireland  performed  by  a 
clergyman  of  the  established  church  of  Eng- 
land is  valid,  although  it  was  celebrated  in 
the  room  of  a  private  house  and  without  any 


special  license  being  granted  to  the  parties, 
and  although  it  would  be  invalid  in  England. 
Smith  V.  Maxwell,  1  C.  &  P.  271,  R.  &  M.  80, 
12  E.  C.  L.  163. 

Evidence  of  registration  of  chapel  pursuant 
to  6  &  7  Wm.  IV,  0.  85. —  The  fact  of  solem- 
nization of  a  marriage  in  a  chapel  in  the 
presence  of  a  registrar  wdio  could  not  law- 
fully have  been  present  had  the  chapel  not 
been  registered  and  the  entry  of  the  marriage 
in  his  book  raises  a  prima  facie  presumption 
that  the  chapel  was  duly  registered.  Reg.  r. 
Mainwaring,  7  Cox  C.  C.  192,  Dears.  &  B.  132, 
2  Jur.  N.  S.  1236,  26  L.  J.  M.  C.  10,  5  Wkly. 
Rep.  119.  And  the  same  presumption  arises 
where  the  ceremony  was  performed  by  a 
clergyman  in  a  place  where  the  church  service 
was  nerformed  on  several  occasions.  Reg.  v. 
Cresswell,  1  Q.  B.  D.  446,  13  Cox  C.  C.  126, 
45  L.  J.  M.  C.  77,  33  L.  T.  Rep.  N.  S.  760,  24 
Wkly.  Rep.  281. 

When  a  marriage  has  been  solemnized  in  a 
registrar's  office  in  the  presence  of  the  regis- 
trar and  deputy  registrar,  the  presumption  of 
law  is  that  the  requisites  of  6  &  7  Wm.  IV, 
c.  85,  §  21,  have  been  complied  with.  If  it 
appeared  from  the  evidence  that  such  a  mar- 
riage took  place  with  closed  doors,  it  would 
not  on  that  account  be  held  to  be  invalid,  so 
as  to  disentitle  the  husband  after  the  wife's 
death  to  have  administration  granted  to  him 
of  her  effects,  a  marriage  so  celebrated  not 
being  specified  in  section  42  of  the  stat- 
ute as  one  that  is  null  and  void.  Campbell  r. 
Corley,  4  Wkly.  Rep.  675. 

45.'  Milford  v.  W^orcester,  7  Mass.  48 ;  Peo- 
ple r.  Taylor,  1  Mich.  N.  P.  198,  holding  that 
a  bow  of  the  head  in  response  to  the  proper 
interrogatorv  mav  indicate  assent  as  well  as 
"Yes"  or  "I  do." 

Nature  and  essentials  of  contract  see  supra, 
I,  D. 

In  California,  under  Civ.  Code,  §  71,  it  is 
declared  that  no  particular  form  of  marriage 
is  required,  but  the  parties  must  declare  in 
the  presence  of  the  person  solemnizing  the 
marriage  that  they  take  each  other  as  hus- 
band and  wife.  See  In  re  Richard,  133  Cal. 
524,  65  Pac.  1034;  Norman  r.  Norman,  121 
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perform  the  ceremony  of  marriage,  but  if  lie  does  so  the  rites  and  usages  of  his 
church  or  denomination  must  be  followed/'^ 

D.  Return  or  Record.  By  statute  it  is  frequently  jDrovided  that  a  person 
solemnizing  a  marriage  shall  make  a  return  thereof  to  a  specified  officer  of  the 
county  in  which  the  marriage  takes  place  and  a  failure  to  observe  such  a  statute 
is  made  an  offense  punishable  criminally/^  Other  statutes  impose  a  penalty  upon 
the  officer  to  whom  the  return  is  made  for  a  failure  to  record  it.'*^    The  failure  of 


Ca].  620,  54  Pac.  143,  66  Am.  St.  Rep.  74,  42 
L.  R.  A.  343. 

Formalities  in  general. —  A  marriage  in 
Pennsylvania  in  the  presence  of  a  witness 
by  a  catholic  priest,  completed  by  words  in 
the  present  tense,  without  regard  to  form,  is 
valid.  Patterson  v.  Gaines,  6  How.  (U.  S.) 
550,  12  L.  ed.  553. 

Jewish  marriage. —  A  marriage  between 
Jews,  valid  according  to  the  Jewish  law,  will 
be  regarded  as  binding.  Prince  v.  Prince, 
1  Rich.  Eq.  (S.  C.)  282.  And  see  Frank 
v.  Carson,  15  U.  C.  C.  P.  135,  holding  that  a 
written  contract  was  not  essential  to  the  va- 
lidity of  a  Jewish  marriage  which  had  been 
solemnized  with  all  the  usual  forms  and 
ceremonies  of  the  Jewish  service  and  faith, 
and  that  such  a  marriage  was  valid,  al- 
though there  existed  in  relation  to  it  a  writ- 
ten contract  not  produced.  See  also  Gold- 
smid  v.  Bromer,  1  Hagg.  Cons.  324;  Lindo  r. 
Belisario,  1  Hagg.  Cons.  216. 

Quaker  marriages  are  usually  made  an  ex- 
ception in  the  statutes  prescribing  a  formal 
solemnization.  See  the  statutes  of  the  sev- 
eral states.    And  see  Haughton  v.  Haughton, 

I  Molloy  611. 

Presence  of  witnesses. —  St.  4  Geo.  IV,  c.  76, 
§  28,  which  requires  that  two  witnesses  shall 
be  present  at  a  marriage  and  shall  sign  to 
the  register  is  merely  directory,  and  a  non- 
compliance with  its  directions  is  no  ground 
for  annulling  a  marriage.  Wing  v.  Taylor,  7 
Jur.  N.  S.  737,  30  L.  J.  P.  &  M.  258,  4  L.  T. 
Rep.  K  S.  583,  2  Swab.  &  Tr.  278. 

The  directions  contained  in  the  rubric  re- 
specting the  opening  address  to  the  congrega- 
tion, the  adjuration  to  the  persons  about  to 
be  married  as  to  confessing  any  lawful  im- 
pediment to  their  union,  the  putting  on  the 
ring,  etc.,  are  not  absolutely  essential  to  the 
validity  of  the  marriage,  the  essential  part 
of  the  service  being  the  reciprocal  taking  of 
each  other  for  wedded  wife  and  wedded  hus- 
band.   Beamish  v.  Beamish,  9  H.  L.  Cas.  274, 

II  Ir.  C.  L.  511,  8  Jur.  N.  S.  770,  5  L.  T. 
Rep.  N.  S.  97,  11  Eng.  Reprint  735. 

Repetition  of  words  of  the  service.— The 
contract  of  marriage  is  in  its  essence  a  con- 
sent on  the  part  of  a  man  and  a  woman  to 
cohabit  with  each  other^,  and  with  each  other 
only.  The  religious  element  does  not  require 
anything  more  of  the  parties ;  and  therefore 
it  is  not  essential  to  the  validity  of  a  mar- 
riage that  all  the  words  of  the  marriage 
service  to  be  repeated  by  the  man  and 
woman  should  be  actually  said;  but  the 
ceremonies  required  by  law  such  as  the  pub- 
lications of  banns  and  the  like  being  complied 
with,  when  the  hands  of  the  parties  are 
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joined  together  and  the  clergyman  pro- 
nounces them  to  be  man  and  wife,  if  they 
understand  that  by  that  act  they  have  agreed 
to  cohabit  together  as  husband  and  wife  and 
with  no  other  person,  they  are  married.  Har- 
rod  V.  Harrod,  1  Kay  &  J.  4,  18  Jur.  853, 
2  Wkly.  Rep.  612,  69  Eng.  Reprint  344. 

46.  In  re  Ah  Lie,  1  Brit.  Col,  261. 
Marriages  between  non-christians  should  be 

left  to  the  registrar.  In  re  Ah  Lie,  1  Brit. 
Col.  201. 

47.  See  the  statutes  of  the  several  states. 
And  see  State  v.  Pierce,  14  Ind.  302 ;  State  v. 
Horsey,  14  Ind.  185;  State  v.  Madden,  81  Mo. 
421  (holding  a  statute  making  it  a  misde- 
meanor to  wilfully  fail  to  make  such  return 
constitutional)  ;  Rodebaugh  v.  Sanks,  2  Watts 
(Pa.)  9. 

48.  State  r.  McWhinney,  5  Blackf.  (Ind.) 
364,  holding  that  it  is  not  material  to  the 
offense  of  failing  to  file  a  certificate  of  the 
solemnization  of  a  marriage  by  a  justice  of 
the  peace  that  a  license  should  have  issued. 

Indictment  or  information. —  An  indictment 
of  a  justice  of  the  peace  for  failing  to  return 
a  certificate  of  the  solemnization  of  a  mar- 
riage need  not  aver  that  a  license  was  issued 
(State  V.  Wilder,  7  Blackf.  (Ind.)  582),  nor 
need  it  allege  that  a  month  has  elapsed  after 
the  time  within  which  the  return  should  have 
been  made  (State  v.  Pierce,  14  Ind.  302; 
State  V.  Horsey,  14  Ind.  185).  An  indictment 
charging  that  defendant  being  a  priest  of  a 
Roman  catholic  church,  having  authority  to 
join  others  in  marriage,  did  join  and  marry 
certain  specified  persons  at  a  specified  place 
and  on  a  specified  day,  and  "  did  then  and 
there  unlawfully  and  willfully,  fail,  neglect 
and  refuse  to  transmit  to  the  recorder  of  the 
county  of  Ste.  Genevieve  the  certificate  of  the 
marriage "  is  sufiicient  under  Mo.  Rev.  St. 
§  1546.    State  v.  Madden,  81  Mo.  421. 

When  penalty  accrues. —  Under  a  statute 
requiring  a  certificate  to  be  filed  within  three 
months,  and  imposing  a  penalty  of  five  dol- 
lars a  month  for  delay  after  the  said  three 
months,  no  indictment  can  be  sustained  until 
the  end  of  four  months'  delay.  Kent  v.  State, 
8  Blackf.  (Ind.)  163. 

Limitations. —  A  statute  imposing  a  penalty 
of  five  dollars  a  month  for  each  month's  delay 
in  filing  a  certificate  of  marriage  does  not 
create  a  distinct  ofi'ense  for  each  month  that 
the  officer  fails  to  file  a  certificate,  and  hence 
a  prosecution  is  barred  by  the  expiration  of 
one  year  after  the  expiration  of  the  time 
given  in  which  to  file  the  certificate.  State 
V.  Pool,  2  Ind,  227. 

49.  See  Maggett  v.  Roberts,  108  N.  C.  174, 
12  S.  E.  890. 
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the  record  to  show  the  return  of  a  license  does  not  raise  the  presumption  that  a 
marriage  was  not  solemnized. 

E.  Liabilities  of  Persons  Solemnizing"  —  l.  civil  Liability.  Where  a  per- 
son without  sufficient  care  to  ascertain  the  age  of  a  minor  solemnizes  his  marriage, 
without  the  consent  of  his  parent  or  guardian,  it  would  seem  that  a  civil  action  for 
damages  will  lie  in  some  jurisdictions.^^  By  statute  in  many  states  a  penalty  is 
imposed  upon  a  person  who  solemnizes  the  marriage  of  a  minor  without  the  consent 
of  his  or  her  parents  or  guardian.^^  So  likewise  a  penalty  is  in  some  jurisdictions 
provided  in  case  any  justice  of  the  peace  or  minister  shall  join  any  persons  in  mar- 
riage without  a  certificate  of  publication  of  their  intention  to  be  married.^^  Early 
statutes  imposed  a  penalty  in  case  of  a  marriage  wdiere  the  banns  had  not  been  pub- 


Duty  of  health  officers  as  to  marriage  regis- 
ters see  Health,  21  Cyc.  387  note  30. 

Conspiracy  to  cause  a  marriage  falsely  to 
appear  of  record  see  Conspiracy,  8  Cyc.  636. 

50.  Galveston,  etc.,  R.  Co.  v.  Cody,  20  Tex. 
Civ.  App.  520,  50  S.  W.  135.  See  also  infra, 
VI,  B,  1,  a,  text  and  note  50. 

51.  See  Larocque  v.  Miclion,  2  L.  C.  Jur. 
267,  8  L.  C.  Rep.  222;  Mignault  v,  Bonar,  1 
L.  C.  L.  J.  97,  16  L.  C.  Rep.  195. 

Previous  annulment  of  the  marriage  is  not 
necessary.  Larocque  v.  Michon,  2  L.  C.  Jur. 
267,  8  L.  C.  Rep.  222. 

52.  See  the  statutes  of  the  several  states. 
And  see  Macklin  v.  Taylor,  Add.  (Pa.)  212; 
Reg.  v.  Gallant,  10  N.  Brunsw.  115. 

Right  of  action. —  Under  the  Pennsylvania 
statute  of  1729,  an  action  could  properly  be 
brought  in  the  name  of  a  surviving  mother. 
Buchanan  v.  Thorn,  1  Pa.  St.  431.  But  such 
an  action  cannot  be  maintained  by  a  parent 
•who  has  relinquished  his  parental  control 
over  the  minor.  Robinson  i'.  English,  34 
Pa.  St.  324;  Stansbury  v.  Bertron,  7  Watts 
&  S.  (Pa.)  362.  But  see  Helffenstein  v. 
Thomas,  5  Rawle  (Pa.)  209.  The  act  of  1830 
was,  however,  repealed  by  the  Marriage  Li- 
cense Act  of  June  23,  1885,  and  judgment 
would  not  thereafter  be  rendered  in  actions, 
although  they  were  brought  before  the  pas- 
sage of  the  said  act  of  1885.  Hilliard  v. 
Roach,  2  Pa.  Co.  Ct.  174;  Hunt  r.  Rice,  1 
Pa.  Co.  Ct.  557. 

Defenses. — An  honest  mistake  as  to  the  age 
of  the  party  (Beckham  r.  Nacke,  56  Mo. 
546)  ;  the  fact  tliat  the  parent,  by  reason  of 
moral  degradation,  is  unfit  to  take  care  of  his 
minor  child  (Robinson  v.  English,  34  Pa.  St. 
324)  ;  or  the  fact  that  there  has  been  a 
previous  seduction  (Craft  v.  Jachetti,  47 
N.  J.  L.  205;  Macklin  v.  Taylor,  Add.  (Pa.) 
212)  has  been  held  not  to  constitute  a  de- 
fense; but  the  consent  of  the  parent  is  a  good 
defense,  although  not  evidenced  by  a  certifi- 
cate when  the  ceremony  was  performed 
(Rodebaugh  v.  Sanks,  2  Watts  (Pa.)  9). 

Previous  notice. —  Under  some  statutes  a 
previous  notice  to  the  justice  that  it  is  in- 
tended to  bring  an  action  against  him  is  made 
a  condition  precedent.  Mitchell  r.  Cowgill, 
4  Binn.  (Pa.)  20.  Such  notice  need  not  pos- 
sess the  technical  formality  of  a  declaration, 
but  it  is  sufficient  if  it  be  explicit  enough  to 
indicate  the  injury  complained  of  (Robinson 
t  English,  34  Pa.  St.  324)  ;  and  it  need  not 


state  the  kind  of  writ  it  is  intended  to  sue 
on  (Mitchell  r.  Cowgill,  supra).  A  notice 
cannot  be  proved  by  the  evidence  of  plaintiff, 
nor  by  evidence  of  a  w'itness  that  he  heard 
plaintiff  read  such  notice  in  the  presence  of 
defendant,  unless  the  witness  identifies  the 
paper  and  specifies  the  day.  Minor  v.  Neal, 
1  Pa.  St.  403. 

Declaration. —  Where  the  action  is  brought 
by  a  person  under  whose  care  the  minor  was, 
the  declaration  should  allege  that  the  minor 
had  no  parent  or  guardian  living.  Castner 
V.  Egbert,  12  N.  J.  L.  259.  A  mistake  in  the 
date  is  amendable,  although  the  action  is  in 
its  nature  penal.  Beates  v.  Retallick,  23  Pa. 
St.  288. 

Burden  of  proof. —  The  burden  is  on  defend- 
ant to  show  the  consent  of  the  parent  or 
guardian.     Medlock  v.  Brown,  4  Mo.  379. 

Evidence. — Parol  declarations  of  the  parent 
to  a  third  person  that  he  had  no  objection  to 
the  marriage  are  inadmissible  in  an  action 
under  a  statute  providing  a  penalty  for  mar- 
rying a  minor  without  a  certificate  in  writing 
or  without  the  parent  being  present  and  con- 
senting.   Wyckoff  V.  Boggs,  7  N.  J.  L.  138. 

Verdict. — Where  in  a  penal  action  the  jury 
return  a  verdict  that  they  find  defendant 
guilty  in  the  manner  and  form  as  he  stands 
indicted,  the  court  may  properly  refuse  to 
receive  such  a  verdict  and  send  the  jury  out 
again  in  order  that  they  may  return  a  verdict 
in  the  proper  form.  Beates  v.  Retallick,  23 
Pa.  St.  288. 

53.  See  the  statutes  of  the  several  states. 
And  see  Wood  v.  Adams,  35  N.  H.  32  (holding 
that  the  clergyman  or  magistrate  is  not  re- 
quired to  receive  more  than  a  single  certifi- 
cate from  a  single  town  clerk,  whether  the 
parties  reside  in  the  same  or  different  towns, 
and  that  he  is  not  responsible  for  the  correct- 
ness of  the  facts  set  forth  in  the  certificate)  ; 
Lakeman  v.  Moore,  32  N.  H.  410;  Bishop  V. 
Marshall,  5  N.  H.  407  (holding  that  no  per- 
son except  a  justice  of  the  peace  or  a  minister 
of  the  gospel  can  incur  the  penalty,  and  the 
declaration  must  aver  that  defendant  acted 
in  one  of  such  capacities)  ;  Campbell  v.  Shat- 
tuck,  2  Aik.  (Vt.)  109  (holding  that  under 
such  a  statute  a  minister  or  justice  of  the 
peace  who  joins  a  minor  in  marriage  is  liable 
to  the  penalty,  although  the  parents  of  the 
minor  have  consented  and  the  minister  and 
register  have  been  notified  thereof  previous 
to  the  solemnization). 
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lislied,^^  or  for  the  marriage  of  an  apprentice  without  the  consent  of  his  master.^^ 
These  statutes  are  purely  penal,^  and  the  right  to  recover  will  be  strictly 
construed.^^ 

2.  Criminal  Liability.  By  statute  the  solemnization  of  a  marriage  of  a  minoi-j 
without  the  consent  of  his  or  her  parent  or  guardian,  is  in  some  jurisdictions  made 
punishable  as  a  criminal  offense,^^  as  is  by  other  statutes  the  solemnization  of 
marriages  between  persons  who  have  not  obtained  a  license,^^  or  to  whose  mar- 


54.  Helffenstein  v.  Thomas,  5  Rawle  (Pa.) 
209,  holding  that  in  an  action  to  recover 
such  a  penalty  plaintiff  has  the  burden  of 
showing  the  absence  of  a  publication.  And 
see  Drake  v.  McMinn,  27  N.  C.  639. 

55.  Zieber  v.  Boos,  2  Yeates  (Pa.)  321, 
holding  that  an  action  will  not  lie  under  such 
a  statute  unless  the  apprentice  has  been  regu- 
larly bound  by  indenture, 

56.  Beates  r.  Retallick,  23  Pa.  St.  288; 
Burnell  v.  Dodge,  33  Vt.  462. 

57.  Alsup  V.  Ross,  24  Mo.  283  (holding, 
under  a  statute  providing  a  penalty  for  the 
marriage  of  a  minor,  that  an  action  will  not 
lie  against  one  for  confederating  with  another 
in  marrying  a  minor,  but  will  lie  only  against 
the  person  who  celebrated  the  marriage)  ; 
Bollin  V.  Shiner,  12  Pa.  St.  205  (holding  that 
a  penalty  imposed  for  the  marrying  of  a 
minor  without  the  consent  of  the  parent  or 
guardian  Avas  not  recoverable  where  the  minor 
was  the  daughter  of  a  citizen  of  another  state, 
not  resident  within  the  state ) . 

58.  See  the  statutes  of  the  several  states. 

Where  the  statute  provides  that  the  pen- 
alty shall  be  recovered  in  an  action  of  debt 
it  is  not  an  indictable  offense  for  a  justice 
of  the  peace  to  marry  without  a  license. 
State  V.  Loftin,  19  N.  C.  31. 

Defenses, —  The  fact  that  the  parties  to  the  • 
marriage  informed  the  officer  that  they  were 
of  age  is  no  defense  (Sikes  r.  State,  30  Ark, 
496),  nor  is  the  fact  that  the  officer  acted 
upon  a  verbal  message  communicated  through 
a  third  person  as  coming  from  the  parent, 
consenting  to  the  marriage  (Smyth  v.  State, 
13  Ark.  696), 

Limitations. —  Where  the  parties  go  to  an- 
other county  and  are  married  in  the  presence 
of  several  witnesses,  among  whom  was  a  kins- 
man of  the  female,  and  after  their  marriage 
they  retired  to  their  usual  place  of  residence, 
such  is  not  a  secret  marriage,  nor  is  the  re- 
turn from  the  county  in  which  the  marriage 
takes  place  a  secret  departure  Avithin  the  sav- 
ing clause  of  a  statute  of  limitations.  State 
V.  Watts,  32  N.  C.  369, 

Indictment  or  information, —  For  cases  in 
which  the  sufficiency  of  an  indictment  or  in- 
formation for  joining  in  marriage  persons 
under  age  has  been  construed  see  Sikes  f. 
State,  30  Ark.  496  (holding  that  the  exist- 
ence of  a  parent  or  guardian  within  the  state 
must  be  alleged,  and  also  that  the  omission 
of  the  Avord  "  years  "  folloAAnng  an  allegation 
of  the  age  of  the  parties  is  not  fatal )  ;  State 
V.  Willis,  9  Ark,  196  (holding  it  sufficient  to 
allege  that  the  marriage  AA^as  solemnized  Avith- 
out  the  consent  of  the  parent  and  that  the 
parent  resided  Avithin  the  state,  Avithovit  set- 

[IV,  E,  1] 


ting  out  the  name  of  the  parent,  and  also  that 
it  need  not  be  alleged  in  terms  that  defend- 
ant's license  or  credentials  of  clerical  char- 
acter had  been  previously  recorded)  ;  State  r. 
Ross,  26  Mo,  260  (holding  that  the  produc- 
tion of  a  certificate  by  the  minor  must  be 
negatived)  ;  State  v.  Winright,  12  Mo,  410 
(holding  that  an  indictment  foUoAving  the 
language  of  the  statute  Avas  not  sufficient 
Avithout  a  specific  statement  of  defendant's 
acts )  ;  U.  S.  V.  McCormick,  26  Fed.  Cas.  No, 
15,663,  1  Cranch  C,  C,  593  (holding  that  the 
indictment  must  aver  that  defendant  Avas  at 
the  time  of  solemnizing  the  marriage  a  min- 
ister authorized  and  qualified  according  to  the 
statute  to  celebrate  the  rite  of  matrimony, 
and  also  must  contain  an  averment  that  it 
Avas  done  Avithout  the  consent  of  the  parents, 
and  aver  that  there  Avas  a  parent  then  living 
and  that  there  Avas  no  guardian  Avho  could 
consent,  or  that  it  Avas  Avithout  the  consent  of 
the  guardian  as  well  as  Avithout  the  consent 
of  the  parent,  and  holding  further  that  the 
addition  of  the  Avord  "  clerk  "  to  the  name  of 
defendant  Avas  not  a  sufficient  averment  of  his 
ministerial  capacity. 

Evidence. —  Testimony  as  to  the  size,  ap- 
pearance, and  general  deA^elopment  of  the 
minor  is  not  admissible  for  the  purpose  of 
shoAving  her  age,  Avhere  the  matter  is  sus- 
ceptible of  direct  proof.  State  r.  Griffith, 
67  Mo,  287.  Evidence  that  the  justice 
omitted  all  inquiry  from  the  parents  of  the 
minor,  who  Avere  not  present,  is  admissible 
as  tending  to  shoAV  that  he  had  knoAvledge 
that  the  marriage  Avas  unlaAvful.  Bonker  r. 
People,  37  Mich,  4. 

Instructions. —  An  instruction  must  not  re- 
move from  the  jury  the  power  to  fix  the  pun- 
ishment within  the  limits  established  by  the 
statute,     Sikes  r.  State,  30  Ark.  496. 

Punishment. —  A  statute  providing  that  de- 
fendant shall  be  fined  in  "  any  sum  at  the 
discretion  of  the  jury,  AAdio  shall  pass  on 
the  case,  or  if  the  conviction  be  by  confession 
or  demurrer,  then  at  the  discretion  of  the 
court,  not  less  than  $25  or  more  than  $500,"' 
fixes  the  limits  of  the  amount  of  the  fine  in 
all  cases  Avhether  the  amount  is  fixed  by  a 
jury  or  the  court.  Smyth  v.  State,  13  Ark, 
'696. 

Harmless  error. —  The  rejection  of  evidence 
offered  for  the  purpose  of  mitigating  the  pun- 
ishment is  not  reversible  error  Avhere  the 
loAvest  penalty  provided  by  laAV  has  been  im- 
posed.    State  V.  Griffith,  67  Mo,  287, 

59,  See  the  statutes  of  the  seA'eral  states. 
And  see  White  v.  State,  4  loAva  449;  People 
r.  McGlaughlin,  108  Mich,  516,  66  N,  W,  385, 
holding  that  it  is  no  defense  under  such  a 
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riage  there  is  a  legal  impediiiierit.^'^  In  the  absence  of  statute,  however,  it  is  not 
a  crime  for  one  not  an  ollicer  or  minister  to  celebrate  a  marriage  with  the  consent 
of  the  parties  to  it.*^^  But  by  statute  it  is  sometimes  made  an  olfense  for  a  person 
without  authority  to  solemnize  a  marriage  under  pretense  of  having  authority .^^ 

V.  INFORMAL  AND  INVALID  MARRIAGES. 
A.  Operation  and  Effect  —  l.  In  General.    When  a  marriage  is  void  ah 
initio  no  civil  rights  can  be  secured  thereby and  it  may  be  inquired  of  in  any 
court  where  rights  are  asserted  under  it,^^  although  the  parties  are  dead.^^  Where, 


statute  that  one  of  the  parties  married  was 
under  a  legal  disability. 

Jurisdiction. —  A  complaint  charging  the 
party  with  solemnizing  a  marriage  without 
a  license  is  not  within  the  jurisdiction  of  a 
justice  of  the  peace.  White  r.  State,  4  Iowa 
449. 

60.  Bonker  v.  People,  37  Mich.  4,  holding 
that  the  fact  that  a  female  is  under  the  age 
of  consent  is  such  a  legal  impediment. 

61.  State  f.  Brown,  119  N.  C.  825,  25  S.  E. 
820. 

62.  See  Barclay  f.  Com.,  116  Ky.  275,  76 
S.  W.  4,  25  Ky.  L.  Rep.  463  (holding  that 
under  a  statute  making  accessaries  before  the 
fact  in  all  felonies  liable  as  principals,  an 
indictment  under  a  statute  making  it  a  pen- 
itentiary offense  for  one  not  authorized  to 
solemnize  a  marriage  under  a  pretense  of 
having  authority,  which  alleged  that  one  sol- 
emnized a  marriage  between  defendant  and 
another  and  that  defendant  procured  him  so 
to  solemnize  it,  knowing  that  he  did  not  have 
authority,  is  sufficient)  ;  Young  r.  State,  35 
Tex.  114  (holding  an  indictment  insufficient 
which  nowhere  alleged  that  defendant  was  not 
a  minister  of  the  gospel  or  that  he  was  not 
legally  authorized  to  solemnize  marriages). 

63.  Ponder  v.  Graham,  4  Fla.  23;  Carpen- 
ter V.  Smith,  24  Iowa  200;  Middleborough  r. 
Rochester,  12  Mass.  363  (holding  that  the 
marriage  of  a  woman  with  one  mentally  in- 
competent did  not  change  her  lawful  settle- 
ment) ;  Gathings  r.  Williams,  27  N.  C.  487, 
44  Am.  Dec.  49.  Compare  George  v.  Stevens, 
31  Tex.  070. 

Legitimacy  of  children  see  Bastards,  5  Cyc. 
625,  626. 

Statutes  legitimizing  children  see  Bas- 
tards, 5  Cyc.  032. 

Plural  marriages. —  Although  a  husband  is 
under  a  moral  obligation  to  support  his  plu- 
ral wives  and  their  children,  he  is  under  no 
legal  obligation  to  do  so.  Riddle  v.  Riddle, 
26  Utah  208,  72  Pae.  1081. 

Quasi-partnership. — Where  a  , woman  lives 
'With  a  man  not  legally  her  husband,  but  be- 
lieves him  to  be  such,  their  relation  will  be 
treated  as  a  partners^hip  as  to  property  ac- 
quired by  their  joint  efforts  during  such  rela- 
tion, and  to  which  each  contributed  some- 
thing, thus  entitling  each  to  an  equal  share 
therein,  regardless  of  the  amounts  respec- 
tively contributed.  Lawson  v.  Lawson,  30 
Tex.  Civ.  App.  43,  60  S.  W.  246.  But  see 
contra,  Schmitt  i\  Schneider,  109  Ga.  628,  35 
S.  E.  145,  holding  that  a  woman  who  co- 


habits with  a  man,  renders  to  him  household 
services,  and  delivers  to  him  her  earnings, 
under  the  belief  that  the  contract  of  cohabita- 
tion between  them  is  the  equivalent  of  a  law- 
ful marriage,  cannot  upon  ascertaining  that 
such  is  not  the  fact  maintain  against  him  an 
equitable  petition  to  compel  a  division  ot 
the  property  acquired  with  the  proceeds  of 
the  earnings  of  both. 

64.  Florida. —  Ponder  t\  Graham,  4  Fla.  23. 
Georgia  — :Sled\ock  r.  Merritt,  102  Ga.  212, 

29  S.  E.  185. 

Kentucky.  —  Tomppert  v.  Tomppert,  13 
Bush  326,  26  Am.  Rep.  197 ;  Bassett  V.  Bas- 
sett,  9  Bush  696. 

Louisiana. —  Minvielle's  Succession,  15  La. 
Ann.  342. 

Maine. —  Unity  v.  Belgrade,  76  Me.  419. 

yew  Hampshire. —  Farmington  v.  Somers- 
worth,  44  N.  H.  589,  holding  that  either 
party  to  a  controversy  involving  the  settle- 
ment of  a  pauper  may  impeach  the  marriage 
of  any  ancestor  from  whom  the  settlement  is 
alleged  to  have  been  derived. 

North  Carolina. —  Gathings  r.  Williams,  27 
X.  C.  487,  44  Am.  Dee.  49.  But  compare  In  re 
Hybart,  119  N.  C.  359,  25  S.  E.  963,  holding 
that  where  the  wife  is  not  a  party  to  pro- 
ceedings to  have  a  receiver  appointed  for  an 
insane  husband's  estate,  the  validity  of  the 
marriage  contract  cannot  be  attacked  by  ex 
parte  affidavits. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  93. 

But  compare  Martin  v.  Ryan,  2  Pinn.  (Wis.) 
24,  holding  that  the  validity  of  a  marriage 
cannot  be  questioned  by  the  husband  in  an 
action  against  him  and  his  wife  on  a  debt 
contracted  by  the  wife  before  the  marriage. 

65.  Ponder  v.  Graham,  4  Fla.  23 ;  Bell  v. 
Bennett,  73  Ga.  784  (holding  that  the  ques- 
tion of  whether  a  man  was  of  unsound  mind, 
and  so  incapable  of  contracting  a  marriage, 
may  be  raised  twelve  years  afterMard  in  a 
proceeding  by  the  woman,  after  his  death,  to 
obtain  the  year's  support  given  by  statute)  ; 
Fornshill  v.  Murrav,  1  Bland  (Md.)  479,  18 
Am.  Dee.  344  (holding  that,  although  no  pro- 
ceedings can  be  had  to  have  a  marriage  de- 
clared void  after  the  death  of  one  of  the  par- 
ties, yet,  where  the  title  to  property  depends 
upon  the  question  of  legitimacy,  the  question 
of  the  validity  of  a  marriage  may  be  inquired 
of  incidentallv,  either  at  law  or  in  equity)  ; 
Gathings  v.  Williams,  27  K  C.  487,  44  Am. 
Dec.  49. 

When  the  issue  is  immaterial  the  question 
will  not  be  determined.   So,  where  by  statute 
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however^  the  marriage  is  voidable  merely  it  is  valid  for  civil  purposes  until  its 
nullity  has  been  pronounced  by  a  competent  court,^^  which  may  be  done  only 
during  the  lifetime  of  the  parties,^^  the  marriage  being  good  ab  initio  after  the 
death  of  either  of  the  parties  for  all  purposes.^^  By  statute,  however,  it  may  be 
provided  that  even  a  void  marriage  shall  not  be  questioned  on  the  trial  of  collat- 
eral issues.^^  Under  the  codifications  of  the  civil  law  it  is  provided  that  where  a 
void  marriage  has  been  contracted  in  good  faith  the  party  or  parties  who  have 
acted  in  good  faith,  and  their  issue,  are  entitled  to  civil  riglits.'^^ 

2.  Mental  Incapacity.  It  has  been  held  that  where  a  marriage  contract  is 
void  by  reason  of  the  mental  incapacity  of  one  of  the  parties  thereto,  a  decree  of 
divorce  or  annulment  is  not  necessary  to  restore  the  parties  to  their  original  rights.'''^ 


the  status  of  tlie  offspring  would  not  be 
changed  were  the  marriage  declared  valid,  the 
validity  of  the  marriage  of  plaintiff's  father 
and  mother  cannot  be  inquired  into  in  an  ac- 
tion by  a  son  on  the  bond  of  his  father's 
administrator  to  recover  his  distributive  share 
of  the  personal  estate  in  the  hands  of  the  ad- 
ministrator. State  V.  Setzer,  97  N.  C.  252, 
1  S.  E.  558,  2  Am.  St.  Rep.  290. 

66.  Alabama. —  Farley  v.  Farley,  94  Ala. 
501,  10  So.  646,  33  Am.  St.  Rep.  141. 

Florida. —  Ponder  v.  Graham,  4  Fla.  23. 

Kentucky.  —  Tomppert  v.  Torappert,  13 
Bush  326,  26  Am.  Rep.  197 ;  Bassett  v.  Bas- 
sett,  9  Bush  696. 

New  York. —  Perry  v.  Perry,  2  Paige  500. 

North  Carolina. —  Gathings  v.  Williams,  27 
N.  C.  487,  44  Am.  Dec.  49. 

Pennsylvania. —  Barnett  v.  Kimmell,  35  Pa. 
St.  13. 

Vermont. —  See  Newbury  v.  Brunswick,  2 
Vt.  151,  19  Am.  Dec.  703,  holding  that  after 
cohabitation  as  man  and  wife  for  twenty 
years,  the  validity  of  the  marriage  will  not  be 
gone  into  collaterally,  on  a  question  of  the 
settlement  of  the  parties  as  paupers. 

Canada. —  Burn  v.  Fontaine,  17  L.  C.  Jur. 
40.  See  Cross  v.  Prevost,  15  Quebec  Super. 
Ct.  184. 

67.  Ponder  v.  Graham,  4  Fla.  23 ;  Gathings 
V.  Williams,  27  N.  C.  487,  44  Am.  Dec.  49; 
Hodgins  v.  McNeil,  9  Grant  Ch.  (U.  C.)  305. 

68.  Ponder  v.  Graham,  4  Fla.  23;  Steven- 
son V.  Gray,  17  B.  Mon.  (Ky.)  193;  Gathings 
V.  Williams,  27  N.  C.  487,  44  Am.  Dec.  49. 

69.  See  Goshen  v.  Richmond,  4  Allen  (Mass.) 
458,  holding  that  St.  (1845)  c.  222,  provid- 
ing that  the  validity  of  a  marriage  shall  not 
be  so  questioned  on  account  of  the  insanity 
or  idiocy  of  either  party,  applies  to  marriages 
existing  at  the  time  of  its  passage.  And  see 
Charles  v.  Charles,  41  Minn.  201,  42  N.  W. 
935,  holding  that  under  Gen.  St.  (1878)  c.  62, 
§  1,  providing  that,  where  a  person  whose 
husband  or  wife  has  been  absent  for  five  suc- 
cessive years  without  being  known  to  such 
person  to  be  living  during  that  time  marries 
during  the  lifetime  of  such  husband  or  wife, 
the  marriage  is  valid  to  the  time  of  a  decree 
annulling  it,  made  by  a  court  with  jurisdic- 
tion in  such  matters,  in  an  action  for  the 
purpose,  and  having  the  proper  parties  before 
it,  the  validity  of  such  marriage  cannot  be 
assailed  collaterally. 

70.  See  Smith  v.  Smith,  43  La.  Ann.  1140, 
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10  So.  248  (holding  that  such  good  faith 
means  an  honest  and  reasonable  belief  that  the 
marriage  is  valid ;  Taylor's,  Succession,  39  La. 
Ann.  823,  2  So.  581;  Summerlin  v.  Livings- 
ton, 15  La.  Ann.  519  (holding  that  while  by 
statute  a  null  marriage  may  have  such  effect, 
the  contract  has  in  other  respects  no  vitality). 
And  see  Matter  of  Hall,  61  N.  Y.  App.  Div. 
266,  70  N.  Y.  Suppl.  406  (in  which  the  opera- 
tion of  the  civil  code  of  France  is  consid- 
ered) ;  Cathcart  v.  Union  Bldg.  Soc,  15  L.  C. 
Rep.  467. 

Civil  effects  as  employed  in  such  a  statute 
is  sufiiciently  broad  to  mean  all  civil  effects 
given  to  a  marriage  by  law.  Smith  v.  Smith, 
43  La.  Ann.  1140,  10  So.  248,  holding  that 
the  right  of  a  surviving  wife  to  a  marital 
portion,  conferred  by  La.  Rev.  Civ.  Code, 
art.  2382,  was  included. 

An  error  of  law,  as  well  as  an  error  of  fact, 
may  be  pleaded  and  established  to  prove  good 
faith  in  contracting  a  marriage  prohibited  by 
law,  and  may  secure  protection  to  the  inno- 
cent party.  Buissiere's  Succession,  41  La. 
Ann.  217,  5  So.  668. 

71.  Rawdon  v.  Rawdon,  28  Ala.  565;  Pow- 
ell V.  Powell,  18  Kan.  371,  26  Am.  Rep.  774. 
Contra,  W'iser  v.  Lockwood,  42  Vt.  720  (hold- 
ing that,  although  a  marriage  of  a  lunatic, 
duly  solemnized  and  followed  by  cohabitation, 
may  be  set  aside  by  means  of  a  proper  suit, 
it  is  not  void  if  no  proceedings  are  taken,  and 
on  his  death  the  wife  becomes  entitled  to  the 
rights  of  a  widow)  ;  Esc  p.  Turing,  1  Ves.  &  B. 
140,  35  Eng.  Reprint  55  (holding  a  sentence 
of  the  ecclesiastical  court  necessary,  although 
the  marriage  was  void,  as  in  the  case  of 
lunacy) . 

Annulment  by  act  of  parties  in  general  see 

infra,  VIII,  A,  1. 

Collateral  attack. — Where  a  husband  was 
mentally  incapable  of  contracting  marriage, 
it  is  absolutely  void  ah  initio,  and  may  be 
impeached  collaterally  without  judgment  of 
nullity.  Winslow  v.  Troy,  97  Me.  130,  53  Atl. 
1008.  Contra,  see  Williamson  v.  Williams, 
56  N.  C.  446,  holding  that  a  court  of  equity 
will  not  entertain  the  question  of  "  nullity  of 
marriage  on  account  of  imbecility,"  collater- 
ally raised,  but  will  stay  proceedings  in  the 
suit  in  which  the  issue  is  made,  that  it  may 
be  determined  by  a  direct  sentence,  in  either 
a  superior  court  of  law  or  a  court  of  equity. 

A  marriage  by  private  contract  with  a 
lunatic  is  not  such  as  is  referred  to  in  2  N.  Y. 
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However,  a  decree  establishing  the  nullity  of  the  marriage  in  such  a  case  is 
proper."^"^ 

3.  Consanguinity  or  Affinity.  A  marriage  which  is  voidable  merely  upon  the 
ground  of  consanguinity  must  be  attacked  during  the  life  of  the  partiesj^  and 
such  a  provision  is  in  some  jurisdictions  expressly  made  by  statute,^*  some 
statutes  being  limited  in  their  operation  to  a  case  in  which  the  marriage  was 
followed  by  cohabitation  and  birth  of  issue.'^^  Such  a  statute  applies  to  marriages 
contracted  before  its  enactment."^"  By  the  civil  law,  although  a  marriage  may  be 
null,  it  will  produce  civil  effects  where  contracted  in  good  faith,  although  such 
good  faith  may  lack  legal  foundation.'' 

4.  Previous  Existing  Marriage.  A  marriage  contracted  during  the  existence  of 
a  prior  valid  and  undissolved  marriage,  being  void,'^  no  decree  is  necessary  to 
avoid  it,"*^  although  by  statute  the  existence  of  a  previous  undissolved  marriage  is 
made  a  ground  for  divorce,^*^  or  a  proceeding  to  declare  the  nullity  of  the  marriage 
authorized.^^  It  interposes  no  obstacle  to  a  subsequent  marriage  after  the  disso- 
lution of  the  original  marriage,^^  nor  does  it  confer  any  rights  upon  the  parties.^^ 
Under  the  Spanish  law,  however,  a  husband  or  wife  entering  in  good  faith  into  a 
marriage  witli  one  who  has  another  consort  living  is,  in  law,  not  only  innocent  of 
crime  but  has  all  the  rights,  incidents,  and  privileges  of  lawful  marriage,  until  the 
former  marriage  becomes  known  to  such  innocent  party. And  in  Louisiana  such 
a  marriage,  when  contracted  in  good  faith,  produces  civil  effects  as  to  the  parties 
and  their  children.^^ 


Rev.  St.  p.  199,  §  3,  declaring  that  when 
either  of  the  parties  to  a  marriage  shall  be 
incapable,  for  want  of  understanding,  of  con- 
sent to  a  marriage,  the  marriage  shall  be 
void  only  from  the  time  its  nullity  shall  bo 
declared.  Jaques  i".  Public  Administrator,  1 
Bradf.  Surr.  (N.  Y.)  499. 

72.  Rawdon  v.  Rawdon,  28  Ala.  565;  Pow- 
ell V.  Powell,  18  Kan.  371,  26  Am.  Rep.  774; 
Wightman  v.  Wightman,  4  Johns.  Ch.  (N.  Y.) 
343.  See  also  Smart  v.  Taylor,  9  Mod. 
98. 

Mental  incapacity  as  ground  for  annulment 

see  infra,  VIII,  B,  3. 

Intoxication  as  ground  for  annulment  see 
infra,  VIII,  B,  4. 

73.  Bowers  r.  Bowers,  10  Rich.  Eq.  (S.  C.) 
551,  73  Am.  Dec.  99,  holding  that  the  wife 
was  entitled  to  a  distributive  share  in  her 
husband's  estate  after  his  death. 

Consanguinity  or  affinity  as  ground  for  an- 
nulment see  in}ra,  VIII,  B,  10. 

74.  See  the  statutes  of  the  several  states. 
And  see  Walter's  Appeal,  70  Pa.  St.  392; 
Parker's  Appeal,  44  Pa.  St.  309. 

75.  See  the  statutes  of  the  several  states. 
And  see  Baity  t\  Cranfill,  91  N.  C.  293,  49 
Am.  Rep.  641. 

76.  Baity  v.  Cranfill,  91  N.  C.  293,  49  Am. 
Rep.  641. 

77.  Buissiere's  Succession,  41  La.  Ann. 
217,  5  So.  668,  holding  that  a  marriage  be- 
tween uncle  and  niece  would  produce  legal 
effects  as  to  the  wife  or  child. 

78.  See  supra,  II,  G. 

79.  Alabama. —  Martin  v.  Martin,  22  Ala. 
86. 

Illinois. —  Cartwright  v.  McGown,  121  111. 
388,  12  N.  E.  737,  2  Am.  St.  Rep.  105. 

Massachusetts. —  See  Randlett  v.  Rice,  141 
Mass.  385,  6  N.  E.  238. 
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New  York. —  Blossom  v.  Barrett,  37  N.  Y. 
434,  97  Am.  Dec.  747. 

Pennsylvania.  —  Klaas  v.  Klaas,  14  Pa. 
Super.  Ct.  550;  In  re  Shaak,  4  Brewst.  305; 
Harrison  v.  Harrison,  1  Phila.  389 ;  Rumpfi' 
V.  Vichestein,  3  Pittsb.  148;  Klaas  v.  Klaas, 
30  Pittsb.  Leg.  J.  N.  S.  238.  But  see  Griffith 
v.  Smith,  1  Pa.  L.  J.  Rep.  479. 

England. —  Riddlesden  v.  Wogan,  Cro.  Eliz. 
858. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  100. 
Prior  existing  marriage  as  ground  for  an- 
nulment see  infra,  VIII,  B,  6. 

80.  Smith  v.  Smith,  5  Ohio  St.  32. 

81.  Drummond  v.  Irish,  52  Iowa  41,  2 
N.  W.  622 ;  Klaas  v.  Klaas,  14  Pa.  Super.  Ct. 
550. 

82.  Martin  v.  Martin,  22  Ala.  86;  In  re 
Bethune,  4  Dem.  Surr.  (N.  Y.)  392. 

83.  Drummond  v.  Irish,  52  Iowa  41,  2 
N.  W.  622;  Cram  v.  Burnham,  5  Me.  213,  17 
Am.  Dec.  218;  Emerson  v.  Shaw,  56  N.  H. 
418. 

Right  to  homestead. —  Under  the  Donation 
Act  with  regard  to  the  settlement  of  public 
lands,  the  rights  of  the  settler's  wife  become 
perfect  on  completion  of  the  settlement  and 
cultivation,  and  a  woman  who  lives  with  a 
settler  under  the  belief  that  she  is  his  wife, 
when  in  fact  he  is  married  to  another,  ac- 
quires no  legal  or  equitable  estate  in  the  land, 
since  the  title  vests  in  the  true  wife.  Mur- 
ray V.  Murray,  6  Oreg.  26. 

'84.  Lee  v.  Smith,  18  Tex.  141;  Smith  v. 
Smith,  1  Tex.  621,  46  Am.  Dec.  121. 

85.  Monnier  v.  Contejean,  45  La.  Ann.  419, 
12  So.  623  (holding  that  no  civil  eflfect  is 
produced  where  there  is  knowledge  of  the 
former  marriage)  ;  Taylor's  Succession,  39 
La.  Ann.  823,  2  So.  581  (holding  the  evidence 
to  establish  a  want  of  good  faith ) . 
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B.  Ratification — l.  In  Gcneral.  A  marriage  wliicli  is  void  by  statute  dh 
initio  cannot  be  made  valid  by  a  subsequent  ratilication  by  the  parties,®^  sucli  as 
by  a  continued  cohabitation  as  husband  and  wife,^'^  although  it  has  been  held  that 
where  the  cause  rendering  the  marriage  void  has  been  removed,  continued 
cohabitation  may  prevent  tlie  parties  from  asserting,  at  least  as  between  them- 
selves, that  the  marital  relation  does  not  exist.^^  A  marriage  wliicli  is  merely 
voidable,  however,  may  be  ratified  and  made  valid  by  tlie  subsequent  assent  of 
the  parties  for  example,  where  it  has  been  accomplished  by  fraud  ^  or  by 
duress  ;  but  in  order  that  a  marriage  obtained  through  duress  may  be  validated 
it  is  necessary  that  the  ratification  be  after  the  duress  lias  ceased  to  be  operative.^'* 

2.  Nonage.  A  marriage  between  persons  incapacitated  by  nonage  is  rendered 
irrevocable  by  cohabitation  after  the  incapacity  is  removed  ;  but  prior  cohabitation 
does  not  have  such  effect.^^ 

3.  Mental  Incapacity.  A  marriage  of  a  lunatic  may  be  validated  by  ratifica- 
tion or  consummation  in  a  lucid  interval,^^  and  similarly  a  marriage  contracted  by 
a  person  when  intoxicated  may  be  affirmed  when  he  has  become  sober.^^ 

4.  Physical  Incapacity.  A  marriage  voidable  by  reason  of  physical  incapacity 
may  be  ratified  by  the  acts  of  the  party  in  recognizing  the  relation  and  in  not 
seeking  an  annulment.^''' 


86.  See  cases  cited  infra^  V,  B,  5. 

87.  Williams  v.  State,  44  Ala.  24;  Pettit 
Pettit,  105  N.  Y.  App.  Div.  312,  93  N.  Y. 

Suppl.  1001,  holding  that  under  Laws  (1901), 
p.  933,  c.  339,  requiring  a  marriage  to  be  sol- 
emnized by  a  clergyman  or  one  of  certain 
officers,  or  to  be  evidenced  by  a  written  con- 
tract of  marriage,  signed  and  acknowledged 
by  the  parties,  was  in  force,  a  marriage  void 
when  entered  into,  because  of  the  existence 
of  a  prior  undissolved  marriage,  cannot  be 
validated  by  mere  cohabitation  after  the  dis- 
solution of  such  prior  marriage.  See  also 
Lewis  V.  Ames,  44  Tex.  319. 

Proof  of  marriage  after  illicit  relations  see 
infra,  VI,  B,  2. 

88.  U.  S.  V.  Hays,  20  Fed.  710.  See  also 
infra,  C. 

Under  the  Spanish  law,  a  putative  marriage 
to  which  there  is  an  impediment  unknown  to 
one  of  the  parties  becomes  a  real  marriage 
whenever  the  impediment  is  removed.  Lee  V. 
Smith,  18  Tex.  141. 

89.  Philadelphia  i\  Williamson,  5  Leg.  Gaz. 
(Pa.)  42;  Philadelphia  t\  Williamson,  10 
Phila.  (Pa.)  176. 

90.  Hampstead  v.  Plaistow,  49  N.  H.  84; 
Steimer  v.  Steimer,  37  Misc.  (N.  Y.)  26,  74 
IST.  Y.  Suppl.  714.  And  see  Steele  v.  Steele, 
96  Ky.  382,  29  S.  W.  17,  19  Ky.  L.  Rep.  517. 

Effect  of  fraud  as  invalidating  marriage  see 
supra,  I,  D,  1,  b. 

91.  Schwartz  v.  Schwartz,  29  111.  App.  516; 
Hampstead  v.  Plaistow,  49  N.  H.  84. 

Effect  of  duress  as  invalidating  marriage 
see  snpra,  I,  D,  1,  c. 

92.  Hampstead  v.  Plaistow,  49  N.  H.  84; 
Avakian  v  Avakian,  (N.  J.  Ch.  1905)  60  Atl. 
521. 

93.  Smith  v.  Smith,  84  Ga.  440,  11  S.  E. 
496,  8  L.  R.  A.  362  ( so  holding,  although  by 
statute  it  was  declared  that  marriages  of  per- 
sons unable  to  contrrict  were  void)  ;  Koonce  l\ 
Wallace,  52  N.  C.  194  (holding  that  the  com- 
mon-law rule  had  not  been  altered  by  stat- 


ute) ;  Holtz  V.  Dick,  42  Ohio  St.  23,  51  Am. 
Rep.  791;  Courtright  t;.  Courtright,  11  Ohio 
Dec.  (Reprint)  413,  26  Cine.  L.  Bui.  309; 
Vernon  v.  Vernon,  9  Ohio  Dec.  (Reprint)  365, 
12  Cine.  L.  Bui.  237. 

94.  Eliot  V.  Eliot,  77  Wis.  634,  46  N.  W. 
806,  10  L.  R.  A.  568,  so  holding  under  stat- 
utes providing  that  when  either  of  the  parties, 
for  wrnt  of  ige  or  understanding,  was  in- 
capable of  assenting  thereto,  or  when  the  con- 
sent of  either  party  was  obtained  '^y  force  or 
fraud  and  there  has  been  no  subsequent  co- 
habitation, the  marriage  is  void  from  such 
time  as  may  be  fixed  by  the  judgment  of  a 
court  of  competent  authority  declaring  the 
nullity  thereof,  and  further  that  "  no  mar- 
riage shall  be  declared  a  nullity  on  the  ground 
that  one  of  the  parties  was  under  the  age  of 
legal  consent,  if  it  shall  appear  that  the  par- 
ties after  they  had  attained  such  age,  had  for 
any  time,  freely  cohabited  together  as  hus- 
band and  wife." 

95.  Louisiana. —  Sabalot  v.  Populus,  31  La. 
Ann.  854. 

Missouri. — Gross  i\  Gross,  96  Mo.  App,  486, 
70  S.  W.  393.  See  also  Johnson  v.  Johnson, 
45  Mo.  595. 

New  York.  —  Wightman  v.  Wightman,  4 
Johns.  Ch.  343.  See  Forman  v.  Forman,  53 
X.  Y.  St.  639. 

Tennessee. —  Cole  v.  Cole,  5  Sneed  57,  70 
Am.  Dec.  275,  holding  no  new  solemnization 
necessary. 

England. —  Ash's  Case,  1  Eq.  Cas.  Abr.  278, 
PI.  6,  21  Eng.  Reprint  1044,  Prec.  Ch.  203, 
24  Eng.  Reprint  99. 

Contra,  Sims  v.  Sims,  121  N.  C.  297,  28 
S.  E.  407,  61  Am.  St.  Rep.  665,  40  L.  R.  A. 
737.  And  see  Ward  v.  Dulaney,  23  Miss.  410; 
Crump  V.  Morgan,  38  N.  C.  91,  40  Am.  Dec. 
447. 

96.  Prine  v.  Prine,  36  Fla.  676,  18  So.  781, 
34  L.  R.  A.  87;  Roblin  v.  Roblin,  28  Grant 
Ch.  (U.  C.)  439. 

97.  G.  V.  G.,  67  N.  J.  Eq.  30,  56  Atl.  736, 
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6.  Previous  Existing  Marriage,  Since  a  marriage  contracted  while  a  prior 
existing  marriage  is  in  force  is  void  it  is  incapable  of  ratilication,®^  although  the 
parties'  may  when  the  disability  is  removed  contract  a  valid  common-law  mar- 
riage.^^  In  some  cases,  however,  upon  the  theory  that  the  relations  of  the  parties 
are  originally  meretricious  and  will  be  presumed  to  continue  so,  it  is  held  tliat 
there  must,  after  the  removal  of  the  impediment,  be  a  new  agreement  between 
the  parties  to  become  husband  and  wife  in  order  that  a  valid  common-law  mar- 
riage may  be  established  ;  and  a  mere  continuance  of  the  former  cohabitation  and 
repute  is  not  sufficient,^  although  by  the  weight  of  authority  it  seems  that  con- 
tinued cohabitation  in  the  same  manner  as  before  is  sufficient  to  establish,  at  least 
as  in  favor  of  the  innocent  party,  a  valid  common-law  marriage.^  Where  by 
statute  common-law  marriages  have  been  abolished,  continued  cohabitation  and 
recognition  of  the  marital  relations  will  not  of  course  validate  a  marriage  void  in 
its  inception.^  In  some  jurisdictions  it  has  been  provided  by  statute  that  where 
one  of  the  parties  to  the  void  marriage  has  acted  in  good  faith,  in  the  belief  that 
the  former  husband  or  wife  was  dead,  or  without  knowledge  of  the  former  mar- 
riage, the  parties  shall  be  deemed  legally  married  from  the  time  of  the  removal 
of  the  impediment  to  the  marriage  by  death  or  divorce.^ 

C.  Estoppel  to  Assert  or  Deny  Marriag'e.  It  would  seem  that  where  tr 
marriage  is  void  ab  initio  neither  of  the  parties  may  by  their  acts  become,  as 
against  the  other,  estopped  to  deny  its  existence,^  although  it  has  been  held  that 


holding  that  where  a  woman  lived  with  her 
impotent  hlisband  for  twenty  years,  and  then, 
without  suing  for  annulment  of  the  mar- 
riage, separated  herself  from  him  and  ac- 
cepted a  competent  support  for  ten  years 
longer  and  until  he  discovered  her  in  adul- 
tery and  brought  suit  for  divorce,  such  con- 
duct on  her  part  constituted  an  affirmance 
of  the  voidable  marriage.  See  also  W.  v.  R., 
1  P.  D.  405,  43  L.  J.  P.  &  M.  89,  25  Wkly. 
Rep.  25;  Hall  v.  Castleden,  6  Jur.  N.  S.  348, 
29  L.  J.  P.  &  M.  81,  1  L.  T.  Rep.  N.  S.  489, 
1  Swab.  &  Tr.  605  laffirmed  in  9  H.  L.  Cas. 
186,  31  L.  J.  P.  &  M.  103,  5  L.  T.  Rep.  N.  S. 
164,  4  Macq.  H.  L.  159,  11  Eng.  Reprint  701; 
M.  V.  B.,  33  L.  J.  P.  &  M.  203]. 

Effect  of  delay  in  instituting  proceedings 
for  annulment  see  infra,  VIII,  C,  3. 

Physical  disease  or  incapacity  as  ground  for 
annulment  see  infra,  VIII,  B,  2. 

98.  Summerlin  v.  Livingston,  15  La.  Ann. 
519;  Blanks  v.  Southern  R.  Co.,  82  Miss.  703, 
35  So.  570;  Pain  v.  Pain,  37  Mo.  App.  110; 
Pettit  V.  Pettit,  105  N.  Y.  App.  Div.  312,  93 
N.  Y.  Suppl.  1001. 

99.  Land  v.  Land,  206  111.  288,  68  N.  E. 
1109,  99  Am.  St.  Rep.  171;  Schuchart  v. 
Schuchart,  61  Kan.  597,  60  Pac.  311,  78  Am. 
St.  Rep.  342,  50  L.  R.  A.  180;  Flanagan  v. 
Flanagan,  122  Mich.  386,  81  N.  W.  258; 
Taylor  v.  Taylor,  63  N.  Y.  App.  Div.  231,  71 
N.  Y.  Sappl.  411;  Taylor  v.  Tavlor,  25  Misc. 
(N.  Y.)  566,  55  N.  Y.  Suppl.  1052,  28  N.  Y. 
Civ.  Proc.  323;  Staiger's  Estate,  7  Pa.  Dist. 
351, 

1.  Cartwright  r.  McGown,  121  111.  388,  12 
X.  E.  737,  2  Am.  St.  Rep.  105;  Hunt's  Ap- 
peal, 86  Pa.  St.  294 ;  Bergdoll's  Estate,  7  Pa. 
Dist.  137;  Hunt  v.  Cleveland,  6  Pa.  Co.  Ct. 
592;  King's  Estate,  9  Kulp  (Pa.)  54:  Edel- 
stein  V.  Brown,  35  Tex.  Civ.  App.  625,  80 
S.  W.  1027.    And  see  Harbeck  v.  Harbeck,  102 


N.  Y.  714,  7  N.  E.  408.  But  see  contra, 
Stein  V.  Stein,  06  111.  App.  526. 

Proof  of  fact  of  marriage  of  persons  pre* 
viously  sustaining  illicit  relations  see  infra^ 
VI,  B,  2. 

2.  Busch  V.  Supreme  Tent  K.  M.  of  W.,  81 
Mo.  App.  562;  Chamberlain  v.  Chamberlain, 
68  N.  J.  Eq.  414,  59  Atl.  813  \_distinguishing 
Collins  V.  Voorhees,  47  N.  J.  Eq.  315,  20  Atl. 
676,  24  Am.  St.  Rep.  412,  47  N.  J.  Eq.  555, 
22  Atl.  1054,  14  L.  R.  A.  364  [affirming  46 
N.  J.  Eq.  411,  19  Atl.  172,  19  Am.  St.  Rep. 
404]  (holding  that  where  a  man  and  a  womati 
were  formally  married  and  entered  into  mat- 
rimonial relations  in  good  faith,  believing 
that  the  woman's  husband  was  dead,  whereas 
he  was  in  fact  alive,  the  relation  of  husband 
and  wife  began  between  them  when  a  decree 
of  divorce  obtained  for  additional  security 
was  rendered  in  favor  of  the  wife  against  her 
supposedly  dead  husband,  after  which  the  par- 
ties continued  to  live  together  as  before  in 
the  continued  and  uninterrupted  belief  that 
the  were  married)  ;  D3  Thoren  v.  Atty.-Oen., 
1  App.  Cas.  686. 

3.  Harris  v.  Harris,  85  Ky.  49,  2  S.  W.  549, 
8  Ky.  L.  Rep.  727. 

4.  See  the  statutes  of  the  several  states. 
And  see  Lufkin  v.  Lufkin,  182  Mass.  476,  65 
N.  E.  840,  holding  that  the  words  "good 
faith  "  as  employed  in  such  a  statute  were 
used  in  their  common  signification  and  did 
not  require,  in  addition  to  an  honest  inten- 
tion, a  freedom  from  knowledge  of  any  cir- 
cumstances which  ought  to  put  a  person  of 
ordinary  intelligence  and  prudence  on  inquiry. 

5.  Ponder  v.  Graham,  4  Fla.  23;  Gathings 
V.  Williams,  27  N.  C.  487,  44  Am.  Dec.  49; 
Rumpff  V.  Vichestein,  3  Pittsb.  (Pa.)  148  (hold- 
ing that  where  a  second  marriage  is  contracted 
by  a  wife  during  the  existence  of  a  first 
marriage,  she  is  not  estopped  from  denying 
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where  one  of  the  parties  by  false  representations  as  to  tlie  non-existence  of  a  legal 
impediment  has  induced  the  other  to  enter  into  the  marriage  he  will,  where  the 
other  has  continued  to  act  on  sucli  representations  after  tlie  impediment  has  been 
removed,  be  estoj^ped  to  deny  their  truth.^  The  parties  may,  however,  with 
regard  to  third  persons  become  estopped  to  deny"^  or  assert^  a  marital  relation  as  in 
the  case  of  other  matters  in  pais.^    A  third  person  may  by  recognition  of  a 


tlie  validity  of  the  second  marriage  by  the  fact 
that  she  lived  with  her  second  husband  after 
9.  divorce  from  her  first  husband  was  granted. 
But  compare  Mason  v.  Mason,  101  Ind,  25, 
holding  that  where  a  divorced  wife  remarried 
^7ithin  two  years  after  divorce,  in  violation  of 
N.  Y  Rev.  St.  (1881)  §  1030,  her  second  hus- 
band, who  lived  with  her  for  two  years  after 
the  expiration  of  the  inhibited  period,  is  es- 
topped to  deny  the  validity  of  their  marriage, 
in  a  subsequent  suit  by  the  wife  to  obtain  a 
divorce  from  him)  ;  Everett  v.  Morrison,  69 
Hun  (N.  Y.)  146,  23  N.  Y.  Suppl.  377  (where 
a  woman  silently  withholds  her  assent  to  a 
formal  marriage,  but  subsequently  treats  it 
as  valid,  she  is  estopped  to  assert  that  it  is 
©ot  binding)  ;  Johnson  v.  Johnson,  1  Coldw. 
(Tenn.)  626  '(where  persons  have  represented 
themselves  to  be  married,  or  have  assumed 
the  relation  of  husband  and  wife,  cohabiting 
and  holding  themselves  out  to  the  public  as 
such,  although  not  in  fact  married,  they 
will  not  be  permitted  to  deny  the  marriage 
as  between  themselves  when  either  is  seeking 
to  defeat  rights  acquired  by  the  other,  either 
directly  or  indirectly,  on  the  faith  of  the 
marriage ) . 

Estoppel  of  infant. —  A  youth  who,  by 
falsely  and  fraudulently  representing  himself 
to  be  ninet-een  years  old,  induced  defendant  to 
marry  him,  is  not  estopped  by  his  fraud,  in 
an  action  by  him  to  annul  the  marriage,  to 
sliow  that  he  was  under  legal  age,  under  Rev. 
St.  §§  2329,  2350,  2351,  2353,  providing  that 
a  male  party  to  a  marriage,  under  eighteen 
years  of  age,  may,  on  the  ground  that  he 
I5^as  under  legal  age,  have  the  marriage  an- 
nulled. Eliot  V.  Eliot,  81  Wis.  295,  51  N.  W. 
81,  15  L.  R.  A.  259. 

6.  Chamberlain  v.  Chamberlain,  68  N.  J. 
Eq.  414,  59  Atl.  813,  holding  that  where  com- 
plainant and  defendant  were  formally  mar- 
ried, and  entered  into  matrimonial  relations 
in  the  belief  that  the  complainant's  then  hus- 
band was  dead,  but,  in  order  to  place  the 
legality  of  their  relations  beyond  question, 
€omplainant  procured  a  divorce  from  her  law- 
ful husband,  who  was  in  fact  alive,  but  in 
parts  unknown,  after  which  defendant,  in  the 
presence  of  witnesses,  assured  complainant 
that  she  was  his  legal  wife,  and  that  no  fur- 
ther ceremony  was  necessary,  and  thereby  in- 
duced complainant,  in  reliance  upon  such 
representations,  to  remain  with  him,  cohabit- 
ing with  him  as  his  wife,  for  over  twenty 
years,  defendant  was  estopped  to  deny  that 
he  had  intended  to  enter  into  marriage  rela- 
tions with  complainant. 

7.  Ponder  v.  Graham,  4  Fla.  23;  Divoll  v. 
Leadbetter,  4  Pick.   (Mass.)   220;  Gathings 

Williams,  27  N.  C.  487,  44  Am.  Dec.  49. 
And  see  Applegate  v.  Applegate,  45  N.  J.  Eq. 


116,  17  Atl.  293,  where  a  man  and  woman 
declared  themselves  to  be  married  and  were 
recognized  as  husband  and  wife  by  their 
friends  and  relatives,  and  cohabited  for  years, 
and  a  child  was  born  to  them  after  which  the 
woman  left  the  man,  and  was  formally  mar- 
ried to  a  third  person,  and  it  was  held  that 
she  was  estopped  to  claim  support  as  the 
wife  of  the  latter.  But  compare  Carpenter 
V.  Smith,  24  Iowa  200,  holding  that  the  fact 
that  a  woman,  believing  herself  lawfully  mar- 
ried, joined  her  supposed  husband  with  her 
as  co-plaintiff  in  an  action  for  assault  upon 
her,  and  recovered  judgment,  will  not  estop 
her  from  denying  his  rights  in  the  judgment, 
where  she  subsequently,  on  discovering  that 
he  had  a  lawful  wife  living  at  the  time  of 
the  marriage,  obtains  a  divorce  from  him  on 
that  ground. 

In  action  against  husband  for  supplies  fur- 
nished reputed  wife  see  Husband  and  Wife, 
21  Cyc.  1233. 

Description  in  a  deed. —  The  fact  that  de- 
fendant is  described  in  a  deed  of  settlement 
under  which  she  claims  as  the  wife  of  B  will 
not  estop  her  from  denying  such  fact  where 
the  deed  was  made  by  one  trustee  to  another, 
both  of  whom  were  strangers  to  her,  for  her 
benefit,  and  was  not  signed  by  her.  Brown 
V.  Beckett,  6  D,  C.  253. 

8.  Alabama,  etc.,  R.  Co.  v.  Beardsley,  79 
Miss.  417,  30  So.  660,  89  Am.  St.  Rep.  660 
(holding  that  where  the  declaration  in  an 
action  for  wrongful  death  showed  that  one 
plaintiff  was  the  wife  of  the  decedent  and 
the  other  his  daughter  by  a  prior  marriage, 
there  was  not  such  estoppel  against  the  wife 
to  assert  the  validity  of  the  marriage  as  dis- 
pensed with  the  necessity  that  defendant 
prove  that  there  was  no  divorce,  in  order  to 
show  that  the  second  marriage  was  not  legal) ; 
Richardson's  Estate,  6  Pa.  Co.  Ct.  653  (where 
a  woman,  claiming  to  be  the  wife  of  A,  did 
not  assert  herself  as  such  for  nearly  thirty 
years,  and  acquiesced  in  his  subsequent  mar- 
riage with  another  woman,  and  herself  mar- 
ried B ;  and  it  was  held  that  she  was  estopped 
to  claim,  after  the  death  of  A,  that  she  was 
his  wife ) . 

Estoppel  by  void  marriage.  —  Where  a 
woman  who  was  married  under  the  sealing 
ceremony  of  the  mormon  church  obtained  a 
"  church  divorce,"  and,  believing  such  divorce 
to  be  valid,  went  through  a  marriage  cere- 
mony with  another  man,  and  lived  with  him 
as  his  wife,  she  was  not  thereby  estopped,  on 
learning  that  her  divorce  was  invalid,  from 
asserting  her  first  marriage,  and  denying  the 
legality  of  the  second  marriage.  Hilton  v. 
Roylance,  25  Utah  129,  69  Pac.  660,  58 
L.  R.  A.  723. 

9.  See,  generally.  Estoppel. 
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marriage  estop  himself  from  denying  it  as  against  other  third  persons.^^  Estoppel 
may  also  arise  from  a  judgment  in  which  the  fact  of  a  marriage  is  necessarily: 
involved  or  to  which  it  is  incident.^^  The  fact  that  a  man  by  his  will  recognizes 
a  person  as  his  wife  will  not  estop  his  executor  from  asserting  the  invalidity  of 
the  marriage  as  against  the  wife,  where  she  attempts  to  secure  dower  in  opposition 
to  the  terms  of  the  will.^^ 

D.  Curative  Leg-islation —  \.  In  General.  Provision  has  been  made  in  some 
states  by  statute  for  the  legalization  of  the  relationship  of  persons  cohabiting  as 
Inisband  and  wife  at  the  time  of  the  passage  of  such  statutes/^  or  for  the  validation  of 
informal  marriages  previously  contracted.^''  These  statutes  will  not  be  construed 
to  operate  retrospectively  for  the  creation  of  disabilities  unless  the  intent  is  clearly 
apparent.^^  A  void  marriage  is  not  rendered  valid  by  the  mere  fact  that  a  pro- 
hibiting statute  was  repealed  shortly  after  the  marriage  was  contracted. A 
statute  legitimizing  the  issue  of  a  void  marriage  does  not  affect  the  relationship 
of  the  parties  to  such  marriage.^'^ 

2.  Slave  Marriages.  Since,  during  the  existence  of  slavery,  slaves  with  the 
consent  of  their  owners  frequently,  either  by  a  formal  ceremony  of  marriage  or 
by  a  simple  agreement  to  live  w4th  each  other  as  husband  and  wife  and  to  be  rec- 
ognized by  each  as  such,  entered  into  what  are  termed  "  moral  marriages,"  upon 
the  abolition  of  slavery  statutes  were  generally  passed  in  the  former  slaveholding 


10.  Spicer  i\  Spicer,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  112  (holding  that  where  a  man  liv- 
ing with  a  woman,  under  color  of  a  void  mar- 
riage, was  about  to  make  a  testamentary 
disposition  of  his  property  in  her  favor  and 
he  was  induced  to  convey  the  property  to  his 
brother,  upon  the  promise  by  the  brother  to 
pay  the  woman  an  amount  equal  to  her 
dower,  upon  her  husband's  death ;  that,  hav- 
ing thus  diverted  the  property  by  the  force 
of  this  promise,  the  brother  was  estopped 
from  denying  the  validity  of  the  marriage, 
and  that,  as  against  him,  the  woman  could 
recover  the  value  of  her  dower)  ;  Scott  v. 
Paquet,  4  L.  C.  Jur,  149  [confirmed  in  11 
L.  C.  Jur.  289]. 

The  mere  acceptance  of  a  conveyance,  in 
which  a  woman  is  described  as  the  wife  of  the 
person  named,  does  not  estop  the  grantee 
from  assailing  the  marriage.  Cram  v.  Burn- 
ham,  5  Me.  213,  17  Am.  Dec.  218;  Spicer  v. 
Spicer,  16  Abb.  Pr.  N.  S.  (N.  Y.)  112. 

11.  Doe  V.  Pvoe,  2  Houst.  (Del.)  49,  holding 
that  where  lands  of  a  decedent  are  ordered 
sold  for  the  payment  of  his  debts,  subject  to 
his  widow's  right  of  dower  therein,  the  pur- 
chaser at  such  sale  is  estopped  to  deny  the 
validity  of  the  marriage  between  the  widow 
and  decedent. 

Estoppel  by  judgment  generally  see  Judg- 
ments, 23  Cyc.  1215  et  seq. 

12.  Ponder  v.  Graham,  4  Fla.  23.  And  see 
George  v.  Thomas,  10  U.  C.  Q.  B.  604,  holding 
that  plaintiff  having  put  in  a  will  in  which 
the  testator  spoke  of  H  as  his  wife  was  not 
estopped  from  denying  the  marriage. 

13.  See  the  statutes  of  the  several  states. 
And  see  Floyd  i\  Calvert,  53  Miss.  37,  in 
which  it  was  held  that  Const,  art.  12,  §  22, 
affirming  the  marriage  relation  between  per- 
sons then  cohabiting  as  husband  and  wife,  did 
not  operate  to  establish  marriage  between 
persons  then  cohabiting  illicitly,  and  that  in 
order  to  assert  a  relation  under  such  constitu- 
tional provision,  where  it  appears  that  the 


persons  Avere  previously  cohabiting  unlaw- 
fully, there  must  be  shown  some  formal  and 
exphcit  agreement  between  the  parties  that 
they  will  and  do  accept  the  new  organic  law 
as  establishing  thenceforward  between  them 
a  new  relationship,  or  there  must  be  such 
open  and  visible  change  in  the  conduct  and 
declarations  of  the  parties  that  an  agreement 
to  accept  the  new  law  may  fairly  be  inferred. 

Validity  of  curative  statutes  see  Constitu- 
tional Law,  8  Cyc.  1026  text  and  note  98. 

Impairment  of  obligation  of  contract  see 
Constitutional  Law,  8  Cyc.  992. 

14.  See  the  statutes  of  the  several  states. 
And  see  Ligonia  v.  Buxton,  2  Me.  102,  11  Am. 
Dec.  46  (holding  that  the  resolve  of  March  19, 
1821,  by  which  sundry  marriages  solemnized 
within  the  state  by  ministers  who  were  not 
stated  and  ordained  ministers  of  the  gospel 
were  confirmed,  did  not  validate  a  marriage 
solemnized  by  a  minister  at  his  own  house, 
where  it  appeared  that  neither  of  the  parties 
resided  within  the  town)  ;  Cooke  v.  Cooke,  61 
N.  C.  583  (holding  that  a  marriage  solem- 
nized in  1865,  by  a  justice  of  the  peace  ap- 
pointed imder  the  confederate  government, 
was  within  the  provision  of  the  ordinance  of 
Oct.  18,  1865);  Rice  v.  Rice,  31  Tex.  171 
(holding  that  the  act  of  Feb.  5,  1841,  legal- 
izing irregular  marriages  did  not  operate 
upon  a  marriage,  the  parties  of  which  had 
separated  before  the  statute  took  effect). 

15.  Pringle  i\  Allan,  18  U.  C.  Q.  B.  575, 
holding  that  11  Geo.  IV,  e.  36,  did  not  de- 
stroy a  deed  executed  by  a  married  woman  as* 
if  she  were  sole,  she  having  been  informed 
that  her  previous  marriage  by  a  clergyman 
without  authority  to  solemnize  a  ceremony  of 
marriage  was  illegal. 

16.  Wilbur  v.  Bingham,  8  Wash.  35,  35 
Pac.  407,  40  Am.  St.  Rep.  886,  so  holding, 
although  the  parties  continued  to  live  to- 
gether, common-law  marriages  being  prohib- 
ited by  statute. 

17.  ' Light  V.  Lane,  41  Ind.  539. 

[V,  D,  2] 
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states,  legalizing  the  relations  between  parties  who  had  contracted  such  marriages 
and  were  continuing  to  live  togetlier  recognizing  each  other  as  husband  and  wife.^^ 
In  some  jurisdictions  these  statutes  were  sufficiently  broad  to  cover  all  persons  of 
color,  although  born  free ;  but  in  others  their  operation  was  confined  to  those 
persons  who,  while  incapacitated  from  slavery  from  entering  into  a  marriage  rela- 
tion, had  assumed  such  a  relation.'^'^  These  statutes  do  not  apply  to  relations 
which  have  terminated  before  emancipation,^^  or  before  their  enactment,^^  or  to 
polygamous  relations  nor  will  they  invalidate  a  legal  marriage,^  or  a  slave 
marriage  which  has  been  validated  by  ratification,  although  the  parties  have  sepa- 


18.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Alabama. — Washington  v.  Washington,  69 
Ala.  281. 

Florida. —  Johnson  v.  Wilson,  48  Fla.  76, 
37  So.  179. 

Georgia.— Williams  v.  State,  67  Ga.  260. 

Mississippi. — 'Eeed  v.  Mosely,  76  Miss.  1, 
23  So.  451;  Andrews  v.  Simmons,  68  Miss. 
732,  10  So.  65. 

Missouri. —  Lee  v.  tee,  161  Mo.  52,  61  S.  W'. 
630. 

North  Carolina. — State  v.  Melton,  120  N.  C. 
591,  26  S.  E.  933  ;  Jones  r.  Hoggard,  108  N.  C. 
178,  12  S.  E.  906,  907  ;  Branch  v.  Walker,  102 
N.  C.  34,  8  E.  896;  State  v.  Whitford,  86 
N.  C.  636. 

South  Carolina. — Roberson  v.  McCauley,  61 
C.  411,  39  S.  E.  570;  Clement  v.  Riley,  33 
S.  C.  66,  11  S.  E.  699;  James  v.  Mickey, 
26  S.  C.  270,  2  S.  E.  130;  Myers  v.  Ham,  20 
S.  C.  522;  State  r.  Whaley,  10  S.  C.  500. 

Tennessee. —  Brown  v.  Cheatham,  91  Tenn. 
97,  17  S.  W.  1033,  holding  that  Milliken  &  V. 
Code,  §§  3303,  3304,  declaring  to  be  husband 
and  wife  all  colored  persons  living  as  such 
while  in  slavery  and  conferring  the  right  of 
inheritance  on  their  children,  does  not  apply 
to  marriages  contracted  without  consent  of 
the  owner  of  the  contracting  parties. 

Texas.— mil  r.  Fairfax,  38  Tex.  220;  Stew- 
ard v.  State,  7  Tex.  App.  326;  McKnight  v. 
State,  6  Tex.  App.  158. 

Virginia. —  Francis  v.  Francis,  31  Gratt. 
283. 

United  States. —  Thomas  v.  East  Tennessee, 
etc.,  R.  Co.,  63  Fed.  420. 

Power  of  legislature  to  regulate  marriage 
se'^  Constitutional  Law,  8  Cyc.  992. 

An  act  validating  marriages  within  forbid- 
den degrees  will  not  validate  a  slave  mar- 
riage. Andrews  v.  Simmons,  68  Miss.  732, 
10  So.  65. 

19.  Francis  v.  Francis,  31  Gratt.  (Va.)  283. 

20.  Clements  v.  Crawford,  42  Tex.  601 
[overruling  Honey  v.  Clark,  37  Tex.  686,  so 
far  as  in  conflict],  holding  that  Const, 
art.  12,  §  27,  providing  that  all  persons  who 
at  any  time  theretofore  had  lived  together  as 
husband  and  wife,  and  both  of  whom  by  the 
law  of  bondage  were  precluded  from  the 
rights  of  matrimony,  and  who  had  continued 
to  live  together  until  the  death  of  one  of  the 
parties,  should  be  considered  as  having  been 
legally  married,  did  not  apply  to  persons  so 
living  together,  only  one  of  whom  was  pre- 
cluded by  the  law  of  bondage  from  marrying. 

21.  Harrison  v.  Alexander,  135  Ala.  307, 
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33  So.  543;  Cantelou  v.  Hood,  56  Ala.  519 
[overruling  Haden  v.  Ivey,  51  Ala.  381;  Stikes 
V.  Swanson,  44  Ala.  633,  so  far  as  in  conflict]. 
But  compare  Carver  v.  Maxweil,  110  Tenn. 
75,  71  S.  W.  752. 

22.  Butler  v.  Butler,  161  111.  451,  44  N.  E. 
203.  And  see  Jackson  v.  State,  53  Ala.  472, 
holding  that  the  act  of  Dec.  31,  1868,  extend- 
ing the  provisions  of  "  an  ordinance  relative 
to  marriages  between  freedmen  and  freed- 
women  "  to  July  13,  1869,  operated  to  estab- 
lish legal  marital  relations  between  freedmen 
and  freedwomen  living  together  as  husband 
and  wife  at  the  date  of  the  act,  and  continu- 
ing to  so  do  until  July  13,  1869. 

Where  one  party  is  dead  at  the  time  the 
act  is  passed  the  marriage  is  not  validated. 
Woods  V.  Moten,  129  Ala.  228,  30  So.  324; 
Andrews  v.  Simmons,'  68  Miss.  732,  10  So.  65. 
Contra,  see  Davenport  v.  Caldwell,  10  S.  C. 
317,  holding  thfvt  where  two  slaves  went 
through  the  form  of  a  marriage,  lived  together 
as  husband  and  wife  for  a  number  of  years, 
and  died,  leaving  children,  before  the  general 
emancipation  took  place,  they  would  be  con- 
sidered as  husband  and  wife. 

23.  Branch  v.  Walker,  102  N.  C.  34,  8  S.  E. 
896.  But  see  Knox  v.  Moore,  41  S.  C.  355, 
19  S.  E.  683,  holding  that  under  13  St.  p.  291, 
regulating  marriage  between  former  slaves, 
and  declaring  those  who  lived  together  at 
that  time  as  husband  and  wife  to  be  husband 
and  wife,  a  woman  with  whom  decedent  had 
lived  from  the  passage  of  the  act  until  his 
death  as  his  wife,  having  been  married  to  her 
in  1863  after  the  manner  of  slaves,  is  his 
wife,  although  he  ha4  previously  lived  with 
another  woman  as  his  wife,  and  even  after 
the  act  had  lived  Avith  such  w-oman. 

Where  the  relation  began  during  the  life- 
time of  a  former  wife  who  is  deceased  w^hen 
the  statute  takes  effect  and  the  parties  con- 
tinue living  together  their  relation  is  legal- 
ized.   Adam.s  v.  Adams,  57  Miss.  267. 

By  express  provision  in  some  statutes  in 
case  a  man  \vas  living  with  two  waves  or  a 
woman  with  two  husbands,  such  man  or  wo- 
man was  required  to  have  a  ceremony  of  mar- 
riage performed  with  one  of  such  wives  or 
husbands  and  mere  selection  and  cohabitation 
was  not  sufficient.  Comer  v.  Comer,  91  Ga, 
314,  18  S.  E.  300. 

24.  Callahan  Callahan,  36  S.  C.  454,  15 
S.  E.  727,  holding  that  where  a  free  negro 
man  married  a  free  negro  woman  before  such 
act  was  passed,  and  while  he  had  a  slave 
wife  living  and  undivorced,  the  latter  ac- 
quired no  rights  by  virtue  of  such  a  statute. 
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rated  before  tlie  statute  takes  effect.^^  To  bring  the  parties  within  their  provisions 
tliere  must  have  been  an  agreement  to  live  as  husband  and  wife,  a  mere  relation  of 
concubinaoje  not  being  sufficient.^^  The  agreement  to  enter  into  the  relation  of 
husband  and  wife  need  not  have  been  express,  but  as  in  other  cases  it  may  be 
implied  from  conduct  and  declarations.^"^  Wliile  under  some  statutes  the  parties 
are  required  to  make  a  formal  declaration  of  intent  to  live  as  husband  and  wife,^ 
such  provisions  have  been  often  held  merely  directory  and  continued  cohabitation 
is  sufficient.^^  The  effect  of  such  statutes  is,  as  between  the  parties,  to  legalize  the 
customary  marriage  and  not  to  institute  a  new  marriage.^*^  The  relation  when 
leo-alized  is  not  affected  by  the  fact  that  the  parties  separate  and  contract  other 
m'arriages.^^  A  statute  recognizing  the  voluntary  dissolution  of  "moral  mar- 
riao-es "  between  slaves  does  not  apply  to  a  ceremonial  marriage  between  freed 
men  and  women. 

E.  Criminal  Responsibility.  Persons  who  assume  to  contract  a  marriage  in 
a  manner  forbidden  by  statute  may  be  punished  under  a  statute  rendering  living 
together  as  man  and  wife  without  being  married  an  offense.^^ 

VI.  EVIDENCE.! 

A.  Burden  of  Proof  and  Presumptions  ^ —  l.  As  to  Fact  of  Marriage  Gen- 
erally —  a.  In  General.    The  burden  of  proving  a  marriage  rests  on  the  party 


25.  Cumby  r.  Henderson,  6  Tex.  Civ.  App. 
519,  25  S.  W,  673. 

26.  Washington  v.  Washington,  69  Ala. 
281;  Roberson  t\  McCauley,  61  S.  C.  411,  39 
S.  E.  570 ;  Livingston  r.  Williams,  75  Tex. 
G53,  13  S.  W.  173. 

27.  Francis  v.  Francis,  31  Gratt.  (Va.)  283. 

28.  See  Dowd  v.  Hurley,  78  Ky.  260;  Estill 
V.  Rogers,  1  Bush  ( Ky, )  62 ;  State  v.  Harris, 
63  N.  C.  1. 

29.  State  r.  Melton,  120  N.  C.  591,  26 
S.  E.  933;  Long  v.  Barnes,  87  N.  C.  329; 
State  f.  Whitford,  86  N.  C.  636;  State  f. 
Adams,  65  N.  C.  537.  • 

30.  Dowd  V.  Hurley,  78  Ky.  260. 

As  to  third  persons  acquiring  rights  in  the 
interim  between  the  emancipation  and  com- 
pliance with  the  statute,  however,  the  mar- 
riage does  not  relate  back.  Stewart  v.  Mun- 
chandler,  2  Bush  (Ky.)  278. 

A  common-law  marriage,  however,  although 
the  indirect  result  of  a  slave  marriage,  is  a 
new  contract  and  not  a  ratification  of  the 
slave  marriage,  the  parties  having  separated 
years  before  emancipation  and  each  having 
had  a  subsequent  slave  marriage  to  another, 
and  not  entered  into  their  common-law  mar- 
riage until  years  after  emancipation,  although 
living  in  the  same  county.  Gilbert  v.  Ed- 
wards, 32  Tex.  Civ.  App.  460,  74  S.  W.  959. 

31.  Thomas  f  .  East  Tennessee,  etc.,  R.  Co., 
63  Fed.  420. 

32.  McConico  v.  State,  49  Ala.  6. 

^33.  State  v.  Walker,  36  Kan.  297,  13  Pac. 
279,  59  Am.  Rep.  556,  so  holding  where  de- 
fendants entered  into  what  they  termed  an 
"  autonomistic  marriage."  See,  generally, 
Adultery;  Fornication;  Lewdness. 

1,  See,  generally,  Evidence.  And  see  cross- 
references  mira,  note  41. 

Evidence  as  to  legitimacy  of  child  see  Bas- 
tards, 5  Cyc.  626  et  seq. 

Eviderce  in  particular  actions  and  proceed- 
ings: Action  against  person  officiating  at 
marriage,  see  supra,  IV,  E.    Action  by  or 


against  husband  or  wife  see  Husband  and 
Wife,  21  Cyc.  1568  et  seq.,  1607.  Action 
for  alienating  affections  of  wife  or  enticing 
her  away  see  Husband  and  Wife,  21  Cyc. 
1624.  Action  for  alimonjfc  see  Divorce,  14 
Cyc.  751  et  seq.  Action  for  causing  death 
of  spouse  see  Death,  13  Cyc.  348  seq. 
Action  for  criminal  conversation  see  Hus- 
band AND  Wife,  21  Cyc.  1630  et  seq.  Ac- 
tion for  divorce  see  Divorce,  14  Cyc.  681 
et  seq.  Action  for  dower  see  Dower,  14  Cyc. 
990  et  seq.  Action  for  necessaries  furnished 
wife  see  Husband  and  Wife,  21  Cyc.  1568. 
Action  for  separate  maintenance  of  wife  see 
Husband  and  Wife,  21  Cyc.  1607.  Ac- 
tion or  proceeding  to  establish  or  protect 
homestead  right  see  Homesteads,  21  Cyc. 
525,  559,  589,  620,  638  et  seq.  Bastardy  pro- 
ceedings see  Bastarde,  5  Cyc.  659  et  seq. 
Proceedings  for  abandonment  and  non-support 
see  Husband  and  Wife,  21  Cyc.  1614.  Pro- 
ceedings for  widow's  allowance  see  Executors 
and  Administrators,  18  Cyc.  401.  Proceed- 
ing to  establish  right  as  heir  or  distributee 
see  Descent  and  Distribution,  14  Cyc.  98 
et  seq. 

Evidence  in  particular  prosecutions:  Prose- 
cution for  abandonment  and  non-support  see 
Husband  and  Wife,  21  Cyc.  1614.  Prosecu- 
tion for  adultery  see  Adultery,  1  Cyc.  960, 
963  et  seq.  Prosecution  for  bastardy  see 
Bastards,  5  Cyc.  659.  Prosecution  for 
bigamy  see  Bigamy,  5  Cyc.  699  et  seq.  Prose- 
cution for  conspiracy  to  cause  marriage 
falsely  to  appear  of  record  see  Conspiracy,  8 
Cyc.  636.  Prosecution  for  incest  see  Incest, 
22  Cyc.  53  et  seq.  Prosecution  for  living  in 
adultery  see  Lewdness,  25  Cyc.  214  et  seq. 
Prosecution  for  procuring  one  without  au- 
thority to  solemnize  marriage  see  supra,  IV, 
E,  3.  Prosecution  for  seduction  see  Seduc- 
tion. 

Judicial  notice  of  ecclesiastical  law  see 
Evidence,  16  Cyc.  883. 

2.  See,  generally.  Evidence,  16  Cyc.  926 
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who  asserts  it.^  So  if  a  second  marriage  is  attacked  on  tlie  ground  of  a  prior  exist- 
ing marriage  between  one  of  the  spouses  and  a  third  person,  the  burden  of  prov- 
ing the  prior  marriage  rests  on  the  party  asserting  it."^  If,  however,  the  prior 
marriage  is  shown  to  have  existed  at  the  time  of  the  second  marriage,  the  burden 
of  proving  a  remarriage  to  the  second  spouse  after  the  dissolution  of  the  first 
marriage  by  death  or  divorce  rests  on  the  party  asserting  the  validity  of  the  sec- 
ond marriage.^  The  burden  of  proving  that  a  ceremonial  marriage  was  defuturo 
rather  than  per  mr^ha  de  prmsenti  rests  also  on  tlie  party  asserting  it.^ 

b.  Cohabitation  and  Reputation  as  Cpeating"  Presumption  of  Marriage  ^  — 
(i)  In  General.  In  some  states  all  marriages  are  declared  by  statute  to  be  void 
which  are  not  attended  witli  certain  formalities,^  to  be  evidenced  by  record  or 
other  writing,  and  the  mode  of  proving  a  marriage  is  accordingly  limited  to  docu- 
mentary evidence.^  In  the  al)sence  of  such  legislation  a  marriage  may  be  proved 
by  circumstantial  evidence  ;  and  since  the  presumption  is  in  favor  of  marriage 
and  against  concubinage,  the  fact  that  a  man  and  woman  have  openly  cohabited 
as  husband  and  wife  for  a  considerable  lengtli  of  time,  holding  each  other  out 
and  recognizing  and  treating  each  other  as  such  by  declarations,  admissions,  or 
conduct,  and  are  accordingly  generally  reputed  to  be  such  among  their  relatives 
and  acquaintances,  and  those  who  come  in  contact  with  them,  may  give  rise  to 
a  presumption  that  they  had  previously  entered  into  an  actual  marriage,  although 
there  be  no  documentary  evidence  thereof  or  direct  testimony  to  that  effect ; 


et  seq.,  1050  et  seq.  And  see  cross-references 
supra,  note  1. 

Burden  of  proof  and  presumptions  as  to 
authority  of  person  officiating  see  supra,  IV, 
A,  5. 

3.  District  of  Columhia. —  Brown  v.  Beck- 
ett, 6  D.  C.  253. 

Georgia.—  Wilson  v.  Allen,  108  Ga.  275,  33 
S.  E.  975 ;  Clark  v.  Cassidy,  62  Ga.  407. 

'New  York. —  See  Matter  of  Gerlach,  29 
Misc.  90,  60  N.  Y.  Suppl.  574. 

Pennsylvania. —  In  re  Davis,  204  Pa.  St. 
602,  54  Atl.  475. 

Canada. —  McNab  v.  Jamieson,  5  Eev.  L6g. 
529. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  68. 

Burden  of  proving  marriage  of  persons 
previously  sustaining  illicit  relations  see  in- 
fra, VI,  A,  3,  b. 

4.  Hager  v.  Brandt,  111  Iowa  746,  82  K  W. 
1016;  Bowman  v.  Little,  101  Md.  273,  61  Atl. 
223,  657,  1084;  Rhode  Island  Hospital  Trust 
Co.  V.  Thorndike,  24  R.  I.  105,  52  Atl.  873; 
Goldwater  v.  Burnside,  22  Wash.  215,  60 
Pac.  409. 

5.  Illinois. —  Robinson  v.  Ruprecht,  191  III. 
424,  61  K  E.  631. 

lovya. —  Barnes  v.  Barnes,  90  Iowa  282,  57 
N.  W.  851. 

Michigan. —  Rose  v.  Rose,  67  Mich.  619,  35 
N.  W.  802. 

Minnesota. —  State  v.  Worthingham,  23 
Minn.  528. 

Neiiy  York.—  Collins  v.  Collins,  80  N.  Y.  1 ; 
Foster  v.  Hawley,  8  Hun  68;  Bell  v.  Clarke, 
45  Misc.  272,  92  N.  Y.  Suppl.  163 ;  Matter  of 
Stanley,  1  N.  Y.  St.  325. 

Pennsylvania. —  Hunt's  Appeal,  86  Pa.  St. 
294 ;  Jones  v.  Jones,  4  Pa.  Dist.  223 ;  Hunt 
Cleveland,  6  Pa.  Co.  Ct.  592. 

Wisconsin. —  Williams  v.  Williams,  46  Wis. 
464,  1  N.  W.  98,  32  Am.  Rep.  722. 
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United  States. —  Adger  v.  Ackerman,  115 
Fed.  124,  52  C.  C.  A.  568. 

Englmid. —  Lapsley  v.  Grierson,  1  H.  L. 
Cas.  498,  9  Eng.  Reprint  853. 

See  34  C«nt.  Dig.  tit.  "  Marriage,"  §  66. 

See,  however,  Johnson  v.  Johnson,  1  Coldw. 
(Tenn.)  626. 

Sufficiency  of  evidence  of  new  marriage  see 
infra,  VI,  B,  2. 

6.  Davis  V.  Davis,  1  Abb.  N.  Cas.  (N.  Y.) 
140. 

7.  See  cross-references  supra,  note  1. 
Cohabitation  and  reputation  as  sufficient 

proof  of  marriage  see  infra,  VI,  B,   1,  f, 

(I),  (A). 

Cohabitation  as  consummation  of  marriage 

see  supra,  I,  D,  3. 

Cohabitation  as  validating  void  marriage 
see  infra,  V,  B. 

8.  See  supra,  I,  D,  4 ;  IV,  A-D. 

9.  See,  as  bearing  generally  on  this  sub- 
ject, Klenke  v.  Noonan,  118  Ky.  436,  81 
S.  W.  241,  26  Ky.  L.  Rep.  305;  Estill  r. 
Rogers,  1  Bush  (Ky.)  62;  Pettit  v.  Pettit, 
105  N.  Y.  App.  Div.  312,  93  K  Y.  Suppl. 
1001;  Smith  v.  Smith,  1  Tex.  621,  46  Am. 
Dec.  121 ;  Summerville  v.  Summerville,  31 
Wash.  411,  72  Pac.  84;  In  re  McLaughlin,  4 
Wash.  570,  30  Pac.  651,  16  L.  R.  A.  699. 

10.  Alabama. —  Bynon  v.  State,  117  Ala. 
80,  23  So.  640,  67  Am.  St.  Rep.  163.  And  see 
Williams  v.  State,  44  Ala.  24. 

California.— In  re  Ruffino,  116  Cal.  304, 
48  Pac.  127 ;  In  re  Titcomb,  Myr.  Prob.  55. 

Colorado.— Voole  f.  People,  24  Colo.  510, 
52  Pac.  1025,  §5  Am.  St.  Rep.  245. 

District  of  Columhia. —  Jennings  v.  Webb, 
8  App.  Cas.  43. 

Illinois.— LgiTid  v.  Land,  206  111.  288,  68 
N.  E.  1109,  99  Am.  St.  Rep.  171;  In  re 
Maher,  204  111.  25,  68  K  E.  159;  Manning 
V.  Spurck,  199  111.  447,  65  N.  E.  342;  Myatt 
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and  in  the  absence  of  evidence  in  rebuttal  the  presumption  may  be  conclusive  of 
the  fact  of  niarriage.^^  This  presumption,  it  will  be  observed,  rests  upon  three 
essential  facts  :  (1)  Marital  cohabitation.^^    (2)  Recognition  of  the  marriage  rela- 


V.  Myatt,  44  111.  473;  McKenna  f.  McKenna, 
73  111.  App.  64. 

Indiana. —  Nossaman  v.  Nossaman,  4  Ind- 
648. 

Iowa. —  Hager  v.  Brandt,  111  Iowa  746,  82 
N.  W.  1016. 

Louisiana. —  Powers  v.  Charbmury,  35  La. 
Ann.  630;  Blasini  v.  Blasini,  30  La.  Ann. 
1388;  Holmes  v.  Holmes,  6  La.  463,  26  Am. 
Dec  482. 

Massachusetts. —  Newburyport  v.  Boothbay, 
9  Mass.  414. 

Michigan. —  Hoffman  v.  Simpson,  110  Mich. 
133,  67  N.  W.  1107;  Peet  v.  Peet,  52  Mich. 
464,  18  N.  W.  220. 

3Iississippi.  —  Henderson  v.  Cargill,  31 
Miss.  367 ;  Stevenson  v.  McReary,  12  Sm. 
&  M.  9,  51  Am.  Dec.  102. 

Montana. —  Sover  v.  Great  Falls  Water  Co., 
15  Mont.  1,  37  Pac.  838. 

Nebraska. —  Sorensen  v.  Sorensen,  68  Nebr. 
483,  94  N.  W.  540,  98  N.  W.  837,  100  N.  W. 
930,  103  N.  W.  455. 

Neio  Jersey. —  Stevens  v.  Stevens,  56  N.  J. 
Eq.  488,  38  Atl.  460. 

New  York. —  Chamberlain  v.  Chamberlain, 
71  N.  Y.  423;  Matter  of  Brush,  25  N.  Y. 
App.  Div.  610,  49  N.  Y.  Suppl.  803;  Matter 
of  Schmidt,  42  Misc.  463,  87  N  Y.  Suppl. 
428;  Degnan  v.  Degnan,  17  N.  Y.  Suppl.  883; 
Newton  v.  Southworth,  7  N.  Y.  St.  130; 
Hicks  V.  Cochran,  4  Edw.  107;  Jackson  f. 
Claw,  18  Johns.  346;  Matter  of  Taylor,  9 
Paige  611;  Rose  v.  Clark,  8  Paige  574; 
Grotgen  v.  Grotgen,  3  Bradf.  Surr.  373; 
Tummalty  v.  Tummalty,  3  Bradf.  Surr.  369; 
Christie's  Estate,  Tuck.  Surr.  81. 

Pennsylvania. —  Durning  v.  Hastings,  183 
Pa.  St.  210,  38  Atl.  627;  Com.  v.  Haylow,  17 
Pa.  Super.  Ct.  541;  Hine's  Estate,  10  Pa. 
Super.  Ct.  124,  44  Wkly.  Notes  Cas.  109; 
Staiger's  Estate,  7  Pa.  Dist.  351;  Janney's 
Estate,  2  Pa.  Dist.  145,  12  Pa.  Co.  Ct.  550; 
King's  Estate,  9  Kulp  56;  Philadelphia  v. 
Williamson,  5  Leg.  Gaz.  42;  Brice's  Estate, 
11  Phila.  98. 

Rhode  Island. —  State  v.  Tillinghast,  25 
R.  L  391,  56  Atl.  181;  Williams  v.  Herrick, 
21  R.  I.  401,  43  Atl.  1036,  79  Am.  St.  Rep.  809. 

i^outh  Carolina. —  Allen  v.  Hall,  2  Nott 
&  M.  114,  10  Am.  Dec.  578. 

Texas. — Chapman  v.  Chapman,  16  Tex.  Civ. 
App.  382,  41  S.  W.  533. 

Utah.— Riddle  v.  Riddle,  26  Utah  268,  72 
Pac.  1081. 

Virginia. —  Eldred  v.  Eldred,  97  Va.  606, 
34  S.  E.  477;  Francis  v.  Francis,  31  Gratt. 
283. 

United  States. —  Adger  v.  Ackerman,  115 
Fed.  124,  52  C.  C.  A.  568. 

England. —  In  re  Dysart  Peerage,  6  Apn. 
Cas.  489;  De  Thoren  v.  Atty.-Gen.,  1  App. 
Cas.  686;  Campbell  r.  Campbell,  L.  R.  1 
H.  L.  Sc.  182;  In  re  Shephard,  [1904]  1  Ch. 
456,  73  L.  J.  Ch.  401,  90  L.  T.  Rep.  N.  S. 


249;  Fox  v.  Bearblock,  17  Ch.  D.  429,  45 
J.  P.  648,  50  L.  J.  Ch.  489.  44  L.  T.  Rep. 
N.  S.  508,  29  Wkly.  Rep.  661;  Lyle  r.  Ell- 
wood,  L.  R.  19  Eq.  98,  44  L.  J.  Ch.  164,  23 
Wkly.  Rep.  157 ;  Goodman  v.  Goodman,  5  Jur. 
N.  S.  902,  28  L.  J.  Ch.  745. 

Canada. —  Robb  v.  Robb,  20  Ont.  591; 
Wright  V.  Skinner,  17  U.  C.  C.  P.  317; 
Doe  V.  Breakey,  2  U.  C.  Q.  B.  349. 

See  34  Cent.  Dig.  tit.  "  Marriage,*'  §§  61,  62. 

Exceptions  to  rule. —  A  marriage  cannot  be 
proved  by  cohabitation  and  reputation  in  an 
action  by  the  next  of  kin  of  a  deceased 
supposed  wife  to  recover  her  personalty  of 
her  supposed  husband  (Kuhl  v.  Knauer,  7 
B.  Mon.  (Ky.)  130),  or  in  an  action  for 
criminal  conversation  (see  Husband  and 
Wife,  21  Cyc.  1630),  or,  it  seems,  in  pro- 
ceedings for  the  removal  of  a  husband  and 
wife  as  paupers  (Poultney  v.  Fair  Haven, 
Brayt.  (Vt.)  185).  Nor  can  a  marriage  be 
thus  proved  in  prosecutions  for  adultery  (see 
Adultery,  1  Cyc.  963.  See,  however.  State  v. 
Wilson,  22  Iowa  364),  bigamy  (see  Bigamy, 
5  Cyc.  702),  incest  (see  Incest,  22  Cyc.  59), 
or  living  in  adultery  (see  Lewdness,  25 
Cyc.  216).  No  exception  exists  in  an  ac- 
tion for  alienating  a  wife's  affections  or  en- 
ticing her  away  (Scherpf  v.  Szadeczky,  4 
E.  D.  Smith  (N.  Y.)  110.  And  see  Hus- 
band AND  Wife,  21  Cyc.  1624),  or  in  an 
action  for  divorce  (Summerville  v.  Summer- 
ville,  31  Wash.  411,  72  Pac.  84.  And  see 
Divorce,  14  Cyc.  691). 

Negro  marriages  may  be  presumed  from 
marital  cohabitation  and  reputation.  Scog- 
gins  V.  State,  32  Ark.  205;  Green  v.  Nor- 
ment,  5  Mackey  (D.  C.)  80;  Stover  v.  Bos- 
well,  3  Dana  (Kv.)  232;  Long  v.  Barnes,  87 
N.  C.  329 ;  State'  v.  Whitford,  86  N.  C.  636. 
Marriage  of  Caucasian  and  negro  see  infra, 
page  892,  note  96. 

11.  See  infra,  VI,  B,  1,  f,  (i),  (b). 

12.  Allen  v.  Hall,  2  Nott  &  M.  (S.  C.) 
114,  10  Am.  Dec.  578.  See  also  Long  v. 
Barnes,  87  N.  C.  329;  State  v.  Whitford,  86 
N.  C.  636,  and  cases  cited  supra,  note  10. 
Contra,  Jackson  v.  Jackson,  80  Md.  176,  30 
Atl.  752.  And  see  Apong  v.  Marks,  1  Hawaii 
83:  Stevenson  v.  McReary,  12  Sm.  &  M. 
(Miss.)  9,  51  Am.  Dec.  102;  State  v.  St. 
John,  94  Mo.  App.  229,  68  S.  W.  374. 

Province  of  court  and  of  jury  see  infra, 
VII,  A. 

13.  Illinois. —  Laurence  v.  Laurence,  164 
111.  367,  45  N.  E.  1071. 

Minnesota. —  Heminway  v.  Miller,  87  Minn. 
123,  91  N.  W.  428. 

Neiv  Jersey. —  In  re  Wallace,  49  N.  J.  Eq. 
530,  25  Atl.  260;  Voorhees  v.  Voorhees,  46 
N.  J.  Eq.  411,  19  Atl.  172,  19  Am.  St.  Rep. 
404  [affirmed  in  47  N.  J.  Eq.  315,  20  Atl. 
676,  14  L.  R.  A.  366,  47  N.  J.  Eq.  555,  22 
Atl.  1054^  24  Am.  St.  Rep.  412,  14  L.  R.  A. 
364]. 
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tion  bj  the  parties,  and  a  holding  out  of  each  other  as  linsband  and  wife  respec- 
tively. The  parties  must  recognize  and  treat  each  other  as  husband  and  wife,  and 
so  conduct  themselves  as  to  create  a  reputation  of  being  such.  They  must  hold 
each  other  out  to  the  public  as  husband  and  wife ;  and  if  an  occasion  arises  when 
lawful  spouses  would  naturally  admit  or  declare  the  existence  of  a  marriage,  they 
must  do  likewise ;  and  hence  if  on  sucli  an  occasion  they  deny  tliat  a  marriage 
exists  or  admit  its  non-existence,  it  tends  to  defeat  the  presumption.^^    And  (3)  to 


'New  York. —  Cunningham  v.  Burdell,  4 
Bradf.  Surr.  343. 

Pennsylvania. —  Smyth's  Estate,  1  Leg.  Gaz. 
210. 

Rhode  Island. —  Williams  v.  Herrick,  21 
K.  I.  401,  43  Atl.  1036,  79  Am.  St.  Rep.  809, 
holding  that  in  order  to  constitute  evidence 
from  which  a  marriage  may  be  inferred,  the 
origin  of  the  cohabitation  must  have  been 
consistent  with  a  matrimonial  intent,  and 
the  cohabitation  must  have  been  of  such  a 
character,  and  the  conduct  of  the  parties 
such,  as  to  lead  to  the  belief  in  the  commu- 
nity that  a  marriage  existed,  and  thereby 
to  create  the  reputation  of  a  marriage. 

Virginia. —  Eldred  v.  Eldred,  97  Va.  606, 
34  S.  E.  477,  holding  that  where  the  cohabi- 
tation is  not  shown  to  have  been  matrimonial 
and  justified  by  contemporaneous  behavior 
sufficient  to  give  the  reputation  of  marriage, 
it  is  not  sufficient. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  61, 
62.  And  see  cases  cited  supra,  note  10, 
and  infra,  this  note. 

An  irregular,  limited,  or  partial  cohabita- 
tion is  not  sufficient;  it  must  be  continuing 
and  complete,  and  such  as  is  usual  between 
persons  lawfully  married.  McKenna  v.  Mc- 
Kenna,  180  111.  577,  54  N.  E.  641  [affirming 
73  111.  App.  64]  (where  the  man  lodged  and 
boarded  apart  from  the  woman)  ;  Imboden  r. 
St.  Louis  Union  Trust  Co.,  Ill  Mo.  App.  220, 
86  S.  W.  263  (where  the  cohabitation  was 
only  occasional)  ;  Haley  v.  Goodheart,  58 
N.  "^J.  Eq.  368,  44  Atl.  193  (  where  the  man 
regularly  lodged  and  boarded  apart  from  the 
woman)  ;  Matter  of  Brush,  25  N.  Y.  App. 
Div.  610,  49  N.  Y.  Suppl.  803  (where  the 
woman  lived  apart  in  a  house  of  ill  fame, 
and  the  man  had  a  home  elsewhere)  ;  In  re 
Yardley,  75  Pa.  St.  207  (where  the  cohabita- 
tion was  irregular)  ;  Green's  Estate,  5  Pa. 
Co.  Ct.  605  (where  the  man's  regular  home 
was  with  his  parents)  ;  Bicking's  Appeal,  2 
Brewst.  (Pa.)  202  (where  the  man  merely 
lodged  in  the  woman's  boarding-house)  ;  In  re 
Smith,  3  Lack.  Leg.  N.  (Pa.)  122  (where  the 
cohabitation  was  only  periodical)  ;  Eldred  V. 
Eldred,  97  Va.  606,  34  S.  E.  477  (where  the 
cohabitation  was  partial  and  irregular ) . 

Secret  cohabitation  is  not  sufficient;  it 
must  be  open  to  the  observation  of  those  who 
come  in  contact  with  the  parties.  Quacken- 
bush  V.  Swortbiguer,  136  Cal.  149,  68  Pac. 
590;  McKenna  v.  McKenna,  180  111.  577,  54 
N.  E.  641  [affirming  73  111.  App.  64]  ;  Hemin- 
way  V.  Miller,  87  Minn.  123,  91  N.  W.  428; 
In  re  Terrv,  58  Minn.  268,  59  N.  W.  1013; 
Haley  v.  Goodheart,  58  N.  J.  Eq.  368,  44  Atl. 

[VI,  A,  1,  b,  (I)] 


193;  Cunningham  v.  Burdell,  4  Bradf.  Surr. 
(N.  Y.)  343;  Hill  v.  Burger,  3  Bradf.  Surr. 
(N.  Y.)  432;  Turpin  v.  Public  Administrator, 
2  Bradf.  Surr.  (N.  Y.)  424. 

The  duration  of  the  cohabitation  should  be 
taken  into  consideration.  Moore  v.  Heineke, 
119  Ala.  627,  24  So.  374;  Odd  Fellows'  Ben. 
Assoc.  V.  Carpenter,  17  R.  I.  720,  24  Atl.  57S. 
If  a  marriage  agreement  is  proved  lapse  of 
time  is  unimportant.  In  the  absence  of  proof 
of  an  agreement  the  cohabitation  must  have 
continued  for  a  long  period  of  time,  unless 
there  has  been  an  express  acknowledgment; 
of  marriage,  in  which  case  a  short  cohabita- 
tion is  sufficient.  Hill  v.  Hibbit,  25  L.  T. 
Rep.  N.  S.  183,  19  Wkly.  Rep.  250.  A  short 
cohabitation  may  be  sufficient  where  it  termi- 
nated by  the  man's  compulsory  absence  on 
military  duty  and  his  subsequent  death  while 
absent.  Dream's  Estate,  9  Pa.  Co.  Ct.  559. 
And  see  Wilkinson  v.  Payne,  4  T.  R.  468. 
Separation  of  parties  as  rebutting  presump- 
tion see''infra,  VI,  B,  1,  f,  (i),  (b).  Subse- 
quent ceremonial  marriage  as  rebutting  pre- 
sumption of  prior  marriage  by  cohabitation 
and  reputation  see  infra,  VI,  B,  1,  f,  (i),  (b). 

Cohabitation  in  a  state  where  common-law 
marriages  are  not  recognized  may  be  consid- 
ered in  connection  with  cohabitation  in  the 
state  of  the  forum,  where  such  marriages  are 
valid,  in  determining  the  question  of  mar- 
riage. Moore  v.  Heineke,  119  Ala.  627,  24 
So.  374;  In  re  Dysart  Peerage,  6  App.  Cas. 
489.  But  see  Norcross  v.  Norcross,  155 
Mass.  425,  29  N.  E.  506. 

Illicit  origin  of  cohabitation  as  defeating 
presumption  of  marriage  see  infra,  VI,  B,  1, 

f,   (I),  (B). 

14.  California.  —  Hinckley  v.  Ayres,  105 
Cal.  357,  38  Pac.  735,  where  the  parties  cor- 
responded with  each  other  as  uncle  and  niece, 
and  he  introduced  her  and  spoke  of  her  as  his 
niece  and  she  signed  her  maiden  name. 

Illinois. —  McKenna  v.  McKenna,  180  111. 
577,  54  N.  E.  641  [affirming  73  111.  App.  64] 
(where  the  man  executed  conveyances  as  a 
bachelor)  ;  Laurence  v.  Laurence,  164  111. 
367,  45  N.  E.  1071  (where  it  appeared  that 
the  woman  was  colored  and  the  man  white; 
that  she  had  never  claimed  to  be  his  wife, 
went  by  her  own  name,  acquired  property  by 
that  name,  associated  with  colored  people 
while  he  associated  with  white,  was  intro- 
duced to  his  associates  as  his  housekeeper, 
took  an  obligation  from  him  for  money  loaned 
by  her,  payable  at  his  death  to  her  by  her 
name,  and  void  in  ease  he  should  survive  her, 
and  that  she  filed  her  claim  against  his  es- 
tate in  her  own  name). 
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give  rise  to  the  presumption  of  a  previous  actual  marriage  the  parties  thereto 


Indian  Territory. —  Davis  v.  Pryor,  3  In- 
dian Terr.  396,  58  S.  W.  660. 

loiva. —  Brisbin  v.  Huntington,  128  Iowa 
166,  103  N.  W.  144. 

Louisiana.  —  Hubee's  Succession,  20  La. 
Ann.  97 ;  Philbrick  v.  Spangler,  15  La.  Ann. 
46,  in  both  which  cases  the  parties  had  ad- 
mitted and  declared  that  they  were  not  mar- 
ried. 

Maryland. —  Jackson  v.  Jackson,  80  Md. 
176,  30  Atl.  752,  holding  that  the  fact  that 
the  house  where  an  alleged  husband  and  wife 
lived  was  disreputable  tends  to  disprove  mar- 
riage. However,  the  statement  by  a  witness 
that  an  alleged  husband  never  told  him  he 
was  married  is  not  admissible  to  disprove  the 
marriage.    Jackson  v.  Jackson,  supra. 

Michigan. —  Van  Dusan  r.  Van  Dusan,  97 
Mich.  70,  56  N.  W.  234^  where,  on  various 
occasions  when  it  was  to  their  advantage,  the 
parties  had  each  denied  the  existence  of  any 
marriage  between  them. 

Minnesota. —  Heminway  v.  Miller,  87  Minn. 
123,  91  N.  W.  428  (where  the  man  executed 
a  mortgage  in  which  he  was  described  as  a 
widower  and  to  which  the  alleged  wife  sub- 
scribed her  maiden  name  as  a  witness)  ; 
In  re  Terry,  58  Minn.  268,  59  N.  W.  1013 
(where  the  woman  did  not  claim  to  be  the 
man's  wife  until  after  his  death). 

New  Jersey. —  Haley  v.  Goodheart,  58  N.  J. 
Eq.  368,  44  Atl.  193,  where  it  appeared  that 
the  only  places  at  which  the  man  introduced 
the  woman  as  his  wife  were  in  saloons  and  at 
questionable  balls ;  that  she  knew  that  his 
father  was  wealthy,  and,  although  meagerly 
supported,  was  apparently  content ;  that  dur- 
ing the  time  he  traveled  for  his  health  they 
had  no  correspondence ;  that  he  never  inquired 
about  her  during  his  absence,  and  for  a  few 
years  before  he  died  he  had  had  no  communi- 
cation with  her;  that  on  his  death-bed  he 
made  no  allusion  to  her;  and  that  after  his 
death  she  made  no  claim  as  his  wife. 

Neiv  York.— Matter  of  Brush,  25  K  Y. 
App.  Div.  610,  49  N.  Y.  Suppl.  803  (where 
the  woman  resided  in  a  house  of  ill  fame  and 
was  never  introduced  and  never  sought  recog- 
nition as  the  man's  wife)  ;  Stackhouse  v. 
Stotenbur,  22  N.  Y.  App.  Div.  312,  47  N.  Y. 
Suppl.  940;  Fagan  v,  Fagan,  57  Hun  592,  11 
N.  Y.  Suppl.  -  748  (where  the  man  had  de- 
clared that  the  woman  was  not  his  wife,  and 
their  companionship  was  restricted  to  their 
own  apartments,  where  he  seldom  appeared 
in  the  daytime,  and  she  was  excluded  from 
the  acquaintance  of  his  relatives  and  friends, 
and  he  did  not  make  calls  with  her  or  take 
her  to  places  of  amusement)  ;  Matter  of  Tay- 
lor, 9  Paige  611;  Rose  v.  Clark,  8  Paige  574; 
Davis  V.  Brown,  1  Eedf.  Surr.  259  (the 
woman  having,  in  the  last  two  cases,  stated 
that  she  was  not  married)  ;  Cunningham'  v. 
Burdell,  4  Bradf.  Surr.  343  (where  there 
was  no  acknowledgment  of  the  marriage,  and 
the  declarations  and  acts  of  the  parties  were 
repugnant  to  the  existence  of  such  a  rela- 


tion )  ;  Hill  V.  Burger,  3  Bradf.  Surr.  432 ; 
Turpin  v.  Public  Administrator,  2  Bradf. 
Surr.  424, 

Pennsylvania. —  Reading  F.  Ins.,  etc.,  Co.  g 
Appeal,  113  Pa.  St.  204,  6  Atl.  60,  57  Am. 
Rep.  448  (where  the  man  had  declared  and  the 
woman  had  admitted  that  they  were  not  mar- 
ried) ;  Com.  V.  Stump,  53  Pa.  St.  132,  91  Am. 
Dec.  198  (where,  after  the  man's  death,  the 
woman  had  an  act  passed  by  the  legislature 
legitimatizing  their  sons,  who  were  described 
therein  as  "  illegitimate")  ;  Bott's  Estate,  10 
Pa.  Dist.  122  (where  the  woman  admitted 
that  she  was  not  married)  ;  Green's  Estate, 
5  Pa.  Co.  Ct.  605  (where  the  woman  haJ 
children  of  the  alleged  marriage  baptized  as 
if  illegitimate,  and  in  an  action  against  her 
failed  to  plead  coverture  as  a  defense,  and 
did  not  attend  the  man  in  his  last  illness  or 
go  to  his  funeral )  ;  Bicking's  Appeal,  2 
Brewst.  202  (where  the  man  did  not  intro- 
duce the  woman  as  his  wife  or  deal  with  her 
as  such,  and  she  had  declared  that  another 
man  was  her  husband)  ;  In  re  Smith,  3  Lack. 
Leg.  N.  122  (where  the  parties  transacted 
business  as  if  single)  ;  Smyth's  Estate,  1  Leg. 
Gaz.  210  (where  the  man  had  declared  that 
he  was  single ) . 

Rhode  Island. —  Odd  Fellows'  Ben.  Assoc. 
V.  Carpenter,  17  R.  I.  720,  24  Atl  578,  where 
the  man's  statements  as  to  marriage  were 
contradictory. 

Soutli  Carolina. —  Rutledge  v.  Tunno,  69 
S.  C.  400,  48  S.  E.  297. 

South  Dakota.— Henry  v.  Taylor  16  S.  D. 
424,  93  N.  W.  641. 

Washington. —  Stans  v.  Baitey,  9  Wash. 
115,  37  Pac.  316. 

United  States.—  JeweU  v.  Jewell,  1  How. 
219,  11  L.  ed.  108;  Arnold  v.  Chesebrough,  58 
Fed.  833,  7  C.  C.  A.  508  [affirming  46  Fed. 
700],  where  the  man  never  introduced  tluj 
woman  as  his  wife  to  his  relatives,  and  both 
had  admitted  that  they  were  not  married, 
and  he  executed  conveyances  as  if  single. 

England. —  Robertson  v.  Crawford,  3  Beav. 
102,  43  Eng.  Ch.  102,  49  Eng.  Reprint  40 
(where  the  woman,  the  widow  of  another, 
with  the  view  to  the  receipt  of  a  widow's 
pension,  yearly  made  a  solemn  declaration  of 
continuing  widowhood)  ;  Re  Haynes,  94  L.  T. 
Rep.  N.  S.  431  (where  the  woman  registered 
a  child  of  the  alleged  marriage  in  her  maiden 
name) . 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  61,  62. 

Acquiescence  in  subsequent  ceremonial  mar- 
riage of  alleged  spouse. —  If  a  woman  acqui- 
esces for  a  long  period  of  time  in  a  ceremonial 
marriage  entered  into  by  the  man  with  an- 
other after  the  cohabitation  had  terminated, 
it  defeats  the  presumption  of  marriage  which 
otherwise  might  arise  from  the  cohabitation. 
Matter  of  Stanley,  1  N.  Y.  St.  325.  And  see 
In  re  Dysart  Peerage,  6  App.  Cas.  489  Sub- 
sequent ceremonial  marriage  as  rebutting  pre- 
sumption of  marriage  see  infra,  VI,  B,  1,  f, 

(I).  (B). 
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must  have  been  reputed  to  be  married. 

Conclusiveness  of  admissions  and  declara- 
tions.—  The  presumption  of  marriage  arising 
from  evidence  that  a  man  and  a  woman  lived 
together  as  husband  and  wife,  and  acknowl- 
edged and  treated  each  other  as  such,  and 
were  so  regarded  and  treated  by  their  rela- 
tions, will  not  be  overturned  by  proof  that 
the  parties  made  declarations  denying  the  ex- 
istence of  the  marriage,  unless  they  were 
made  under  circumstances  of  peculiar  serious- 
ness and  solemnity.  Henderson  v.  Cargill,  31 
Miss.  367.  And  admissions  and  declarations 
of  marriage,  in  connection  with  cohabitation, 
are  not  necessarily  conclusive  of  the  fact  of 
marriage.  Laurence  v.  Laurence,  164  111.  367, 
45  N.  E.  1071;  Van  Dusan  v.  Van  Dusan,  07 
Mich.  70,  56  N.  W.  234;  Heminway  v.  Miller, 
87  Minn.  123,  91  N.  W.  428  (holding  that  a 
marriage  will  not  be  presumed  from  occasional 
admissions  and  secret  cohabitation)  ;  Fagan 
f.  Pagan,  57  Hun  (N.  Y.)  592,  11  N.  Y. 
Suppl.  748;  Turpin  v.  Public  Administrator, 
2  Bradf.  Surr.  (N.  Y.)  424;  Reading  F.  Ins., 
etc.,  Co.'s  Appeal,  113  Pa.  St.  204,  6  Atl. 
60,  57  Am.  Rep.  448;  Odd  Fellows'  Ben. 
Assoc.  V.  Carpenter,  17  R.  1.  720,  24  Atl.  578 ; 
Eldred  v.  Eldred,  97  Va.  606,  34  S.  E.  477; 
Arnold  v.  Chesebrough,  58  Fed.  833,  7  C.  C.  A. 
508  [affirming  46  Fed.  7001  ;  George  r. 
Thomas,  10  U.  C.  Q.  B.  604. 

Declarations  subsequent  to  cohabitation. — 
Declarations  repugnant  to  the  existence  of  a 
marriage,  if  made  after  the  cohabitation  had 
terminated,  have  been  held  to  be  insufficient 
to  defeat  the  presumption  of  marriage.  Moore 
t.  lieineke,  119  Ala.  627,  24  So.  374;  Matter 
of  Taylor,  9  Paige  (N.  Y.)  611;  Janey's 
Estate,  2  Pa.  Dist.  145,  12  Pa.  Co.  Ct.  550. 
So  subsequent  declarations  of  marriage  are 
not  conclusive  in  favor  of  its  existence.  El- 
dred V.  Eldred,  97  Va.  606,  34  S.  E.  477.  See, 
however,  cases  cited  supra,  this  note. 

The  woman  must  be  recognized  as  wife  in 
the  place  where  the  parties  reside. —  Recog- 
nition in  another  place  where  the  parties  are 
sojourning  is  not  sufficient.  Com.  v.  Omo- 
hundro,  2  Brewst.  (Pa.)  298. 

15.  California. —  Hinckley  v.  Ayres,  105 
Cal.  357,  38  Pac.  735. 

Illinois. —  McKenna  v.  McKenna,  180  111. 
577,  54  N.  E.  641  [affirming  73  III.  App.  64]. 

Indian  Territory. —  Davis  v.  Pryor,  3  In- 
dian Terr.  396,  58  S.  W.  660. 

loiva. —  Brisbin  v.  Huntington,  128  Iowa 
166,  103  N.  W.  144. 

Louisiana. —  Hubee's  Succession,  20  La. 
Ann.  97. 

Missouri. —  Cargile  v.  Wood,  63  Mo.  501. 

ISIew  J ersey. —  Wallace's  Case,  49  N.  J.  Eq. 
630,  25  Atl.  260. 

'Neio  York. —  Rose  v.  Clark,  8  Paige  574. 

Pennsylvania. —  Com.  v.  Stump,  53  Pa.  St. 
132,  91  Am.  Dec.  198;  Green's  Estate,  5  Pa. 
Co.  Ct.  605 ;  Bicking's  Appeal,  2  Brewst.  202 ; 
In  re  Smith,  3  Lack.  Leg.  N.  122. 

Rhode  Island. —  Odd  Fellows'  Ben.  Assoc.  v. 
Carpenter,  17  R.  I.  720,  24  Atl.  578. 
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The  facts  of  marital  cohabitation  and 


South  Dakota. —  Henry  v.  Taylor,  16  S.  D. 
424,  93  N.  W.  641. 

See  34  Cent.  Dig.  tit  "  Marriage,"  §§61,  62. 

Duration  of  reputation. —  The  evidence  of 
neighbors  and  mere  acquaintances  of  habit 
and  repute  must  extend  through  a  long  series 
of  years  to  raise  the  presumption  of  a  mar- 
riage agreement;  but  if  the  consensus  is 
once  proved  lapse  of  time  is  unimportant; 
and  where  there  is  evidence  of  express  ac- 
knowledgment, a  very  short  cohabitation  in 
accordance  therewith  will  be  sufficient  for 
this  purpose.  Hill  v.  Hibbit,  25  L.  T.  Rep. 
N.  S.  183,  19  Wkly.  Rep.  250.  Duration  of 
cohabitation  see  supra,  note  13. 

Family  reputation. —  The  fact  that  a  man 
is  not  reputed  to  be  married  among  the 
members  of  his  family  does  not  necessarily 
defeat  the  presumption  of  marriage.  Badger 
V.  Badger,  88  N.  Y.  546,  42  Am.  Rep.  263. 
And  see  Collins  f.  Bishop,  48  L.  J.  Ch.  31. 

Place  of  reputation. —  The  reputation  which 
is  material  on  the  question  of  marriage  is 
that  which  exists  in  the  place  where  the  par- 
ties cohabit.  Davis  V.  Orme,  36  Ala.  540; 
Jones  V.  Hunter,  2  La.  Ann.  254  (holding that 
the  testimony  of  one  person  that  he  knew  an 
other  as  a  married  woman  for  a  few  months 
befor^  her  death  in  a  neighborhood  into  which 
she  had  lately  removed,  a  stranger  from  an- 
other state,  is  not  sufficient  to  prove  her  mar- 
riage) ;  Badger  z.  Badger,  88  N.  Y.  546,  42 
Am.  Rep.  263  (holding  that  evidence  that 
among  the  man's  friends  and  relatives,  who 
resided  in  another  place  and  did  not  know 
of  liis  relations  with  the  woman,  he  was  re- 
puted to  be  unmarried,  is  mere  hearsay)  ; 
Comly's  Estate,  6  Pa.  Dist.  119,  19  Pa.  Co.  Ct. 
184;  Com.  v.  Omohundro,  2  Brewst.  (Pa.) 
298  (reputation  in  a  place  where  the  parties 
were  sojourning  being  held  insufficient). 

Reputation  must  be  uniform  and  general, 
not  divided  or  singular. —  In  order  to  estab- 
lish a  marriage,  the  reputation  thereof  must 
be  uniform  and  general;  divided  or  singular 
reputation  is  not  sufficient.  Quackenbush  f. 
Swortfiguer,  136  Cal.  149,  68  Pac.  590;  Tay- 
lor V.  Taylor,  10  Colo.  App.  303,  50  Pac.  1049 ; 
Powers  V.  Charbmury,  35  La.  Ann.  630;  In  re 
Yardley,  75  Pa.  St.  207;  In  re  Smith,  3  Lack. 
Leg.  N.  (Pa.)  122;  Williams  v.  Herrick,  21 
R.  I.  401,  43  Atl.  1036,  79  Am.  St.  Rep.  809 
(holding  that  the  fact  that  a  ceremonial  mar- 
riage after  a  cohabitation  of  nineteen  years 
vras  deemed  necessary  by  a  friend,  who  ad- 
vised it,  is  evidence  that  there  was  no  general 
and  uniform  reputation  in  the  community 
that  the  parties  were  married)  ;  Eldred  v. 
Eldred,  97  Va.  606,  34  ,  S.  E.  477;  Arnold  v. 
Chesebrough,  58  Fed.  833,  7  C.  C.  A.  503 
[affirming  46  Fed.  700}  ;  Henderson  r.  Weis, 
25  Grant  Ch.  (U.  C.)  69.  And  see  Cross  v. 
Cross,  55  Mich.  280,  21  N.  W.  309.  How- 
ever, a  witness  cannot  testify  that  parties 
alleged  to  be  married  had  a  divided  reputa- 
tion on  the  subject.  Jackson  v.  Jackson,  82 
Md.  17,  33  Atl.  317,  34  L.  R.  A.  773.  And 
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reputation  may  be  proved  by  the  testimony  of  any  person  having  knowledge 
thereof.^^ 

(ii)  Estoppel  to  Assert  Presumption}'^  Where  a  marriage  is  set  up  as 
having  been  performed  at  a  particular  time  or  place  or  by  a  particular  form  or 
ceremony,  and  the  evidence  fails  to  support  the  assertion,  the  party  asserting  the 
marriao^e  will  not  be  allowed  to  rely  on  cohabitation  and  reputation  to  establish 
it.^^  And  the  fact  that  a  third  person  delays  asserting  rights  under  an  alleged 
marriage  for  a  long  period  of  time  and  until  after  both  parties  have  died  is 
adverse  to  the  presumption  of  marriage  arising  from  their  cohabitation.^^ 

2.  As  TO  Validity  of  Marriage  Generally  ^  —  a.  In  General.  If  a  marriage  in 
fact  is  established  by  evidence  or  admission,  it  is  presumed  to  be  regular  and 
valid,  and  the  burden  of  adducing  evidence  to  the  contrary  rests  on  the  party 
who  attacks  it.^^ 


the  fact  that  the  testimony  of  the  different 
witnesses  as  to  reputation  is  conflicting  does 
not  necessarily  show  that  there  was  no  gen- 
eral and  uniform  reputation,  since  this  fact, 
like  any  other,  may  be  proved  by  a  preponder- 
ance of  evidence.  Klenke  v.  Noonan,  118  Ky. 
436,  81  S.  W.  241,  26  Ky.  L.  Rep.  305;  Lyle 
r.  Ellwood,  L.  R.  19  Eq.  98,  44  L.  J.  Ch.  164, 
23  Wkly.  Rep.  157.  And  see  Davis  v.  Pryor, 
3  Indian  Terr.  396,  58  S.  W.  660.  Contra, 
Ashford  t*.  Metropolitan  L,  Ins.  Co.,  80  Mo. 
App.  638.  Thus  the  opinion  of  a  few  imme- 
diate neighbors  who  make  up  the  social  circle 
will  outweigh  the  negative  testimony  of  a 
thousand  citizens  who  know  nothing  and  care 
nothing  about  the  matter.  Comly's  Estate, 
6  Pa.  Dist.  119,  19  Pa.  Co.  Ct.  184.  And  see 
Badger  v.  Badger,  88  N.  Y.  546,  42  Am.  Rep. 
263. 

Subsequent  reputation. —  In  order  to  show 
marriage  the  reputation  must  be  contempo- 
raneous with  the  cohabitation  and  not  sub- 
sequent to  its  termination.  Eldred  v.  Eldred, 
97  Va.  606,  34  S.  E.  477.  And  reputation  of 
singleness,  in  order  to  disprove  marriage, 
should  likewise  be  contemporaneous  with  the 
cohabitation.  Matter  of  Taylor,  9  Paige 
(N.  Y. )  611.  So  evidence  of  a  woman's  repu- 
tation, after  she  left  her  husband,  for  chastity 
during  the  time  she  lived  with  him,  is  not 
competent  to  disprove  marriage.  Jackson  v, 
Jackson,  82  Md.  17,  33  Atl.  317,  34  L.  R.  A. 
773. 

The  fact  of  reputation  of  marriage  may  be 
outweighed  by  the  declarations  of  the  parties 
that  they  had  never  been  married.  Philbrick 
v.  Spangler,  15  La.  Ann.  46. 

General  reputation  against  marriage. —  it 
has  been  held  that  evidence  of  general  repu- 
tation and  belief  against  marriage  in  the 
neighborhood  is  not  admissible  for  the  pur- 
pose of  disproving  the  existence  of  a  mar- 
riage. Henderson  v.  Cargill,  31  Miss.  367; 
Bartlett  v.  Musliner,  28  Hun  (N.  Y.)  235. 
Contra,  Boone  v.  Purnell,  28  Md.  607,  92  Am. 
Dec.  713.  And  compare  Jackson  v.  Jackson, 
82  Md.  17,  33  Atl.  317,  34  L.  R.  A.  773;  Mat- 
ter of  Taylor,  9  Paige  (N.  Y.)  611. 

Individual  opinion  that  certain  parties  were 
married  is  not  admissible  to  prove  the  mar- 
riage. Jackson  v.  Jackson,  80  Md.  176,  30 
Atl.  752. 


To  prove  the  general  reputation  that  ti 
woman  is  married,  addresses  of  letters  writ- 
ten her  are  admissible  in  evidence.  Cuneo 
V.  De  Cuneo,  24  Tex.  Civ.  App.  436,  59  S.  W. 
284. 

Secret  cohabitation  see  supra,  note  13. 

16.  Boone  r.  Purnell,  28  Md.  607,  92  Am. 
Dec.  713;  Know^er  v.  Wesson,  13  Mete.  (Mass.) 
143,  holding  that  the  evidence  need  not  come 
from  the  members  or  connections  of  the  fam- 
ilies of  the  parties  whose  marriage  is  in 
question. 

General  reputation  cannot  be  proved  by 
testimony  of  the  parties,  however.  It  should 
be  proved  by  neighbors  and  acquaintances* 
Com.  V.  Stump,  53  Pa.  St.  132,  91  Am.  Dec. 
198. 

17.  Estoppel  to  assert  or  deny  marriage 
see  supra,  V,  C. 

18.  Bowman  v.  Little,  101  Md.  273,  61  Atl. 
223,  657,  1084;  Jackson  v.  Jackson,  82  Md. 
17,  33  Atl.  317,  34  L.  R.  A.  773;  Jones  v. 
Jones,  48  Md.  391,  30  Am.  Rep.  466;  Barnum 
V.  Barnum,  42  Md.  251;  Redgrave  v.  Red- 
grave, 38  Md.  93;  Eldred  v.  Eldred,  97  Va. 
606,  34  S.  E.  477 ;  Blackburn  t\  Crawford,  ^ 
Wall.  (U.  S.)  175,  18  L.  ed.  186;  Re  Shferan, 
4  Terr.  L.  Rep.  (Can.)  83.  Contra,  Tum- 
malty  v.  Tummalty,  3  Bradf.  Surr.  (N.  Y.l 
369 ;  James  v.  Mickey,  26  S.  C.  270,  2  S.  E. 
130. 

19.  Powers  v.  Charbmury,  35  La.  Ann.  630. 

20.  See  cross-references  supra,  note  1. 

21.  District  of  Columhia. —  Green  v.  Nor- 
ment,  5  Mackey  80. 

Illinois.—  Barber  v.  People,  203  111.  543,  63 
N.  E.  93;  Jones  v.  Gilbert,  135  111.  27,  25 
N.  E.  566. 

Indiana. —  Franklin  i\  Lee,  30  Ind.  App.  31, 
62  N.  E.  78. 

Kentucky.— See  Botts  v.  Botts,  108  Ky, 
414,  56  S.  W.  677,  961,  22  Ky.  L.  Rep.  109, 
212. 

Michigan. —  People  v.  Schoonmaker,  117 
Mich.  190,  75  N.  W.  439,  72  Am.  St.  Rep.  56i) 
(holding  that  the  presumption  arising  from 
proof  of  performance  of  a  ceremony  of  mar- 
riage by  an  officer  authorized  to  perform  it  is 
in  favor  of  its  legality)  ;  People  v.  Calder,  30 
Mich.  85. 

Mississippi. —  Wilkie  v.  Collins,  48  MisS, 
496;  Ward  v.  Dulaney,  23  Miss.  410. 
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b.  Foreign  Marriage.^^  There  is  no  presumption  that  the  marriage  laws  of 
another  state  or  countrj  are  different  from  the  laws  obtaining  in  the  forum.^^ 
Accordingly,  if  a  foreign  marriage  is  valid  under  the  laws  of  the  forum,  a  party 
attacking  it  as  contrary  to  the  lex  loci  contraotus  bears  the  burden  of  proving 
the  foreign  law  on  which  he  relies      and  if  the  marriage  is  invalid  under  tlie 


'NetD  Mexico.— V.  S.  v.  Chaves,  6  N.  M 
180,  27  Pac.  489 ;  U.  S.  v.  De  Lujan,  6  N.  M 
179,  27  Pac.  489;  U.  S.  v.  De  Amador,  6  N.  M. 
173,  27  Pac.  488. 

Ore^row.— Megginson's  Estate,  21  Oreg.  387, 
28  Pac.  388,  14  L.  R.  A.  540. 

United  States. —  Gaines  v.  New  Orleans,  0 
Wall.  642,  18  L.  ed.  950. 

Englamd. —  In  re  Lauderdale  Peerage,  10 
App.  Cas.  692;  Reg.  v.  Cresswell,  1  Q.  B.  D. 
446,  13  Cox  C.  C.  126,  45  L.  J.  M.  C.  77 
33  L.  T.  Rep.  N.  S.  760,  24  Wkly.  Rev,. 
281;  Sichel  v.  Lambert,  15  C.  B.  N.  S.  781, 
10  Jur.  N.  S.  617,  33  L.  J.  C.  P.  137,  9  L.  T. 
Rep.  N.  S.  687,  12  Wklj.  Rep.  312,  109 
E.  C.  L.  718;  Piers  v.  Tuite,  1  Dr.  &  Wal. 
279;  Harrod  v.  Harrod,  18  Jur.  853,  1  Kay 
&  J.  4,  2  Wkly.  Rep.  612,  63  Eng.  Reprint 
344;  Campbell  v.  Corley,  4  Wkly.  Rep.  675. 
And  see  In  re  Shephard,  [1904]  1  Ch.  456,  73 
L.  J.  Ch.  401,  90  L.  T.  Rep.  N.  S.  249  (hold- 
ing that  where  it  is  proved  that  there  was 
an  intention  to  marry,  that  some  form  was 
gone  through  to  perfect  that  intention,  and 
that  this  was  followed  by  open  cohabita- 
tion as  man  and  wife  for  thirty  years,  those 
who  claim  by  virtue  of  the  marriage  need  not 
prove  that  all  necessary  ceremonies  were  per- 
formed according  to  law);  Gompertz  v.  Ken- 
sit,  L.  R.  13  Eq.  369,  41  L.  J.  Ch.  382,  2G 
L.  T.  Rep.  N.  S.  95,  20  Wkly.  Rep.  313;  Reg. 
V.  Mainwaring,  7  Cox  C.  C.  192,  Dears.  &  B. 
132,  2  Jur.  N.  S.  1236,  26  L.  J.  M.  C.  10,  5 
Wkly.  Rep.  119. 

Canada. —  O'Connor  v.  Kennedy,  15  Ont. 
20;  Delpit  v.  Cote,  20  Quebec  Super.  Ct.  338. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  58. 

Burden  of  proving  negative. —  The  law  is  so 
positive  in  requiring  a  party  who  asserts  the 
illegality  of  a  marriage  to  take  the  burden 
of  proving  it  that  such  requirement  is  en- 
forced, although  it  involves  the  proving  of  a 
negative.  Senge  v.  Senge,  106  111.  App. 
140. 

If  a  marriage  in  due  form  is  proved  it  is 
presumed  to  be  valid.  Cash  v.  Cash,  67  Ark. 
278,  54  S.  W.  744;  Schmisseur  v.  Beatrie, 
147  111.  210,  35  N.  E.  525. 

This  presumption  applies  in  favor  of  for- 
eign marriages.  Green  v.  Norment,  5  Mackey 
(D.  C.)  80;  Summerville  v.  Summerville,  31 
Wash.  411,  72  Pac.  84;  Rex  v.  Brampton,  10 
East  282,  10  Rev.  Rep.  289;  Thomson  v. 
Thomson,  9  Quebec  Super.  Ct.  389. 

Capacity  of  parties. —  When  the  celebration 
of  a  marriage  is  shown  the  capacity  of  the 
parties  v/ill  be  presumed.  Ferrell  v.  State,  45 
Fla.  26,  34  So.  220 ;  Barber  v.  People,  203  111. 
643,  68  N.  E.  93 ;  Wilkie  v.  Collins,  48  Miss. 
496;  U.  S.  V.  Chaves,  6  N.  M.  180,  27  Pac. 
489;  U.  S.  V.  De  Lujan,  6  N.  M.  179,  27  Pac. 
489;  U.  S.  V.  De  Amador,  6  N.  M.  173,  27 
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Pac.  488;  Durham  v.  Durham,  10  P.  D.  80; 
Harrod  v.  Harrod,  18  Jur.  853,  1  Kay  &  J  4 
2  Wkly.  Rep.  612,  29  Eng.  Reprint  344. 

Consent  of  parties.— An  actual  marriage 
being  shown  the  consent  of  the  parties  thereto 
will  be  presumed  in  its  favor.  Barber  v 
People,  203  111.  543,  68  N.  E.  93;  Hutchins 
V.  Kimmell,  31  Mich.  126,  18  Am.  Rep.  164; 
Wilkie  V.  Collins,  48  Miss.  496;  U.  S.  v. 
De  Amador,  6  N.  M.  173,  27  Pac.  488;  Cooper 
V.  Crane,  [1891]  P.  369,  40  Wkly.  Rep.  127. 
And  see  Jackson  i).  Winne,  7  Wend.  (N.  Y.) 
47,  22  Am.  Dec.  563. 

Consent  of  the  parents  of  an  infant  who 
has  entered  into  a  marriage  will  be  presumed 
to  have  been  given  (Doe  Price,  6  L.  J. 
K.  B.  O.  S.  157,  1  M.  &  R.  683),  especially 
after  long  lapse  of  time  (Harrison  v.  South- 
ampton, 4  De  G.  M.  &  G.  137,  18  Jur.  1,  22 
L.  J.  Ch.  722,  1  Wkly.  Rep.  422.  And  see 
Green  v.  Norment,  5  Mackey  (D.  C.)  80, 
where  the  consent  of  the  master  was  pre- 
sumed in  favor  of  a  slave  marriage). 
*  Issuance  of  license. — It  may  be  presumed  in 
favor  of  a  marriage  that  a  license  was  duly 
issued.  Piers  v.  Piers,  2  H.  L.  Cas.  331,  13 
Jur.  569,  9  Eng.  Reprint  1118;  O'Connor 
Kennedy,  15  Ont.  20.  And  see  Thomson  t". 
Thomson,  9  Quebec  Super.  Ct.  389. 

Burden  of  proof  and  presumptions  as  to  au- 
thority of  person  officiating  see  supra,  IV, 
A,  5. 

Rebuttal  of  presumption  of  validity  see 

infra,  VI,  B,  5. 

22.  See  cross-references  supra,  note  1. 
Presumption  of  regularity  of  foreign  mar- 
riage see  supra,  note  21. 

23.  Hynes  v.  McDermott,  82  N.  Y.  41,  37 
Am.  Rep.  538  [affirming  9  Daly  4,  7  Abb.  K. 
Cas.  98]. 

Presumptions  as  to  foreign  law:  Generally 
see  Evidence,  16  Cyc.  1084  et  seq.  In  prose- 
cution for  bigamy  see  Bigamy,  5  Cyc.  699 
notes  73,  74,  102  note  8. 

24.  Alabama. —  Haden  v.  Ivey,  51  Ala.  381. 
California. —  Matter  of  Richards,  133  Cal. 

524,  65  Pac.  1034. 

Illinois. —  Laurence  v.  Laurence,  164  111. 
367,  45  N.  E.  1071. 

Massachusetts. — Com.  v.  Kenney,  120  Mass. 
387;  Raynham  v.  Canton,  3  Pick.  293. 

Michigan. —  People  v.  Loomis,  106  Mich. 
250,  64  N.  W.  18;  Hutchins  v.  Kimmell,  31 
Mich.  126,  18  Am.  Rep.  164. 

New  York. —  Hynes  v.  McDermott,  82  N.  Y. 
41,  37  Am.  Rep.  538  [affirming  9  Daly  4,  7 
Abb.  N.  Cas.  98]  ;  Hynes  v.  McDermott,  91 
N.  Y.  451,  43  Am.  Rep.  677  [affirming  10 
Daly  423]  ;  Degnan  v.  Degnan,  17  N.  Y. 
Suppl.  883. 

North  Carolina. —  State  V.  Patterson,  24 
N.  C.  346,  38  Am.  Dec.  699. 
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laws  of  the  forum,  tlie  burden  of  proving  tliat  the  lex  loci  contractus  \s>  such  as  to 
give  it  validity  is  on  the  party  asserting  it.^^  In  determining  what  law  governs  a 
connnon-law  marriage,  tlie  court  will  presume,  in  the  absence  of  evidence  to  the 
contrary,  that  it  was  contracted  in  the  state  wherein  the  acts  occurred  which  are 
relied  on  as  establishing  the  marriage.^^ 

3.  As  TO  Preexistence  or  Continuance  of  Relation  Shown  Once  to  Exist  — 
a.  Marital  Relation.  The  fact  that  a  marriage  exists  at  a  certain  time  raises  no 
presumption  of  its  prior  existence  but  if  the  marriage  relation  is  shown  once 
to  exist  it  will  be  presumed  to  continue  in  the  absence  of  evidence  of  its  dissolution 
by  death  or  divorce.^^ 

b.  Mepetrieious  Relation.^°  If  intercourse  between  persons  of  opposite  sex 
was  illicit  in  its  inception  because  of  their  failure  to  enter  into  a  marriage  by 
ceremony  or  by  agreement,  it  is  presumed  to  continue  so,  and  the  burden  of 
proving  a  subsequent  intermarriage  rests  on  the  party  asserting  it.^^ 


^\hconsin. —  Lanctot  r.  State,  98  Wis.  136, 
73  N.  W.  575,  G7  Am.  St.  Rep.  800. 

England. —  See  Rex  v.  Brampton,  10  East 
282,  10  Rev.  Rep.  289. 

Canada. — Matter  of  Tiernay,  25  N.  Brunsw. 
286;  Smith  v.  Cook,  24  Quebec  Super.  Ct. 
469;  De  Grandmont  v.  Societe  des  Artisans, 
16  Quebec  Super.  Ct.  532  [affirming  15  Que- 
bec Super.  Ct.  147];  Thomson  r.  Thomson,  9 
Quebec  Super.  Ct.  389. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  65, 
69. 

It  has  been  held,  however,  that  the  pro- 
duction in  the  courts  of  Texas  of  a  certified 
copy  from  the  office  of  a  county  recorder  in 
the  state  of  Missouri  of  a  certificate,  under 
the  sign  manual  of  a  justice  of  the  peace, 
that  he  had  solemnized  a  former  marriage 
according  to  law,  cannot  be  admitted  as  com- 
petent evidence  to  establish  the  former  mar- 
riage to  the  exclusion  of  a  marriage  con- 
tracted in  Texas,  without  due  proof  of  the 
laws  of  Missouri  relating  to  the  subject- 
matter.  Smith  V,  Smith,  1  Tex.  621,  46  Am. 
Dec.  121. 

25.  Randall's  Succession,  26  La.  Ann.  163; 
Armitage  v.  Armitage,  L.  R.  3  Eq.  343,  16 
Wkly.  Rep.  643. 

If  a  marriage  on  the  high  seas  is  in  viola- 
tion of  the  laws  of  the  domicile  and  the 
forum,  the  burden  of  proof  rests  on  the  party 
asserting  its  validity  to  show  that  it  was 
administered  under  some  recognized  law. 
Norman  v.  Norman,  121  Cal.  620,  54  Pac.  143, 
66  Am.  St.  Rep.  74,  42  L.  R.  A.  343.  But 
this  burden  does  not  rest  on  him  if  the  mar- 
riage is  valid  by  the  laws  of  the  forum. 
Hynes  r.  McDermott,  82  N.  Y.  41,  37  Am. 
Rep.  538  [affirming  9  Daly  4,  7  Abb.  N.  Cas. 
98],  holding  that  it  would  not  be  presumed 
that  the  nationality  of  the  vessel  was  that 
of  a  country  whose  law  of  marriage  was  dif- 
ferent from  that  of  the  forum;  nor  that  she 
was  English  from  the  fact  that  she  sailed 
from  an  English  port. 

26.  Matter  of  Tabor,  31  Misc.  (N.  Y.)  579, 
65  N.  Y.  Suppl.  571. 

27.  See  cross-references  supra,  note  1. 
Burden  of  proof  and  presumptions:  As  to 

death  or  divorce  of  prior  spouse  see  infra, 
VI,  A,  4.    As  to  death  of  prior  spouse  in 


prosecution  for  bigamy  see  Bigamy,  5  Cyc. 
699. 

Presumption   of   continuance:  Generally 

see  Evidence,  16  Cyc.  1052  et  seq.  Of  mar- 
riage relation  in  prosecution  for  bigamy  see 
Bigamy,  5  Cyc.  699,  700. 

28.  Murdock  v.  State,  68  Ala.  567 ;  Reavis 
V.  Gardner,  (Cal.  1900)  60  Pac.  964  (hold- 
ing that  it  cannot  be  presumed  that  a  woman 
was  married  in  1889  from  proof  of  coverture 
at  a  later  time,  although  in  1897  a  son  of 
the  same  name  as  her  supposed  husband 
commenced  a  suit,  and  was  presumably  of 
full  age)  ;  Erskine  v.  Davis,  25  111.  251. 

29.  California. —  People  v.  Stokes,  71  Cal. 
263,  12  Pac.  71. 

Colorado. —  Lampkin  v.  Travelers'  Ins.  Co., 
11  Colo.  App.  249,  52  Pac.  1040,  1042,  semUe. 

Georgia. —  Wilson  r.  Allen,  108  Ga.  275, 
33  S.  E.  975. 

Illinois. —  Erskine  v.  Davis,  25  111.  251. 

Indiama. —  Wiseman  v.  Wiseman,  89  Ind. 
479. 

loica. —  Goodwin  v.  Goodwin,  113  Iowa  319, 
85  N.  W.  31. 

Oregon. —  State  v.  Eggleston,  45  Oreg.  346, 
77  Pac.  738. 

Pennsylvania. —  Wile's  Estate,  6  Pa.  Super. 
Ct.  435,  41  Wkly.  Notes  Cas.  572. 

Texas. —  Summerhill  v.  Darrow,  94  Tex.  71, 
57  S.  W.  942. 

Washington. —  Canadian,  etc.,  Trust  Co.  v. 
Bloomer,  14  Wash.  491,  45  Pac.  34,  semhle. 

Canada. —  Edinburgh  L.  Assur.  Co.  v.  Fer- 
guson, 32  U.  C.  Q.  B.  253. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  66. 

Presumption  of  death  or  divorce  in  case  of 
second  marriage  see  infra,  VI,  A,  4. 

30.  See  cross-references  supra,  note  1. 
Presumption  of  continuance  of  illicit  re- 
lation in  general  see  Evidence,  16  Cyc.  1053. 

31.  California.— v.  White,  82  Cal. 
427,  23  Pac.  276,  7  L.  R.  A.  799. 

Illinois.— V.  Pike,  112  111.  App.  243; 
Marks  v.  Marks,  108  111.  App.  371. 

Maryland. —  Jones  v.  Jones,  45  Md.  144; 
Barnum  v.  Barnum,  42  Md.  251. 

Minnesota. —  In  re  Terry,  58  Minn.  268,  59 
N.  W.  1013. 

Missouri. —  Cargile  v.  Wood,  63  Mo,  501. 

"New  Yor/v.— ^  Caujolle  v.  Ferrie,  23  N.  Y. 

[VI,  A,  3,  b] 
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4.  As  TO  Dissolution  of  Prior  Marriage  of  Alleged  Spouse  by  Death  or 

DivoRCE.^^  It  has  been  seen  in  another  connection  that  if  a  marriage  has  actually 
taken  place,  the  presumption  is  in  favor  of  its  validitj.^^  In  the  case  of  conflict- 
ing marriages  of  the  same  spouse,  this  presumption  operates  in  favor  of  the  second 
marriage.^^  Accordingly  the  burden  of  showing  the  validity  of  the  first  marriage 
is  on  the  party  asserting  it,^  and  even  where  this  is  established  it  may  be  pre- 
sumed in  favor  of  the  second  marriage  that  at  the  time  thereof  the  first  marriage 
had  been  dissolved    either  by  a  decree  of  divorce or  by  the  death  of  the  former 


90  [affirming  26  Barb.  177]  ;  Wilcox  v.  Wil- 
cox, 46  Hun  32;  Matter  of  Rawson^  29  Misc. 
534,  61  N.  Y.  Suppl.  1078;  Bates  v.  Bates, 
7  Misc.  547,  27  N.  Y.  Suppl.  872. 

Pennsylvania. —  Reading  F.  Ins.,  etc.,  Co.'s 
Appeal,  113  Pa.  St.  204,  6  Atl.  60,  57  Am. 
Rep.  448;  Strauss'  Estate,  34  Wkly.  Notes 
Cas.  478. 

South  Carolina. —  Rutledge  v.  TunnO;,  69 
S.  C.  400,  48  S.  E.  297. 

South  Dakota. —  Henry  v.  Taylor,  16  S.  D. 
424,  93  N.  W.  641. 

Virginia. —  Eldred  v.  Eldred,  97  Va.  606,  34 
S.  E.  477. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  66. 

If  a  marriage  is  invalid  because  one  of  the 
parties  has  a  prior  spouse,  the  burden  of 
proving  a  new  marriage  after  death  or  di- 
vorce of  the  prior  spouse  rests  on  the  party 
asserting  it.    See  supra,  VI,  A,  1,  a. 

Illicit  origin  of  relation  as  rebutting  pre- 
sumption of  marriage  from  cohabitation  see 
supra,  VI,  B,  1,  f,  (I),  (B). 

Rebuttal  of  presumption  of  continuance 
see  infra,  VI,  B,  4. 

32.  See  cross-references  supra,  note  1. 
Burden  of  proving:    Prior  marriage  see 

supra  VI,  A,  1,  a.  Remarriage  to  second 
spouse  after  death  or  divorce  of  first  spouse 
see  supra,  VI,  A,  1,  a. 

Presumption  of  marriage  from  continued 
cohabitation  after  death  or  divorce  of  prior 
spouse  see  infra,  VI,  B,  2. 

Rebuttal  of  presumption  of  dissolution  of 
prior  marriage  see  infra,  VI,  B,  4. 

33.  See  supra,  VI,  A,  2. 

34.  See  cases  cited  infra,  note  36  et  seq. 
And  see  Grcrlach  v.  Turner,  89  Cal.  446,  26 
Pac.  870. 

Where  a  man  twice  married  was  accused 
of  bigamy  and  acquitted,  there  is  no  presump- 
tion of  the  nullity  of  the  second  marriage. 
Burn  V.  Fontaine,  4  Rev.  Leg.  163. 

If  a  man  is  thrice  married,  and  the  valid- 
ity of  the  third  marriage  is  in  issue,  the 
presumption  is  in  favor  of  the  third  rather 
than  the  second  marriage.  Palmer  v.  Palmer, 
162  N.  Y.  130,  56  N.  E.  501  [affirming  50 
N.  Y.  Suppl.  1131],  holding  that  where  a 
man  left  his  wife,  contracted  a  second  mar- 
riage more  than  five  years  later,  subsequently 
obtained  a  divorce  from  his  first  wife,  and 
then  married  a  third  time,  the  presumption 
is  that  at  the  time  of  the  second  marriage 
he  knew  that  the  first  wife  was  living,  and 
accordingly  the  second  marriage  was  illegal. 

Effect  of  conditional  divorce  from  prior 
spouse. —  On  an  application  to  revoke  letters 
of  administration,  granted  to  respondent  as 

[VI,  A,  4] 


widow  of  deceased,  because  she  was  not  his 
widow,  the  introduction  by  petitioners  of  a 
decree  of  divorce  from  a  former  husband  pro- 
hibiting her  remarriage  in  the  state  is  prima 
facie  sufficient  to  put  respondent  on  proof  of 
a  marriage  between  decedent  and  herself 
without  the  state.  Matter  of  Gerlach,  29 
Misc.  (N.  Y.)  90,  60  N.  Y.  Suppl.  574. 

35.  Patterson  v.  Gaines,  6  How.  (U.  S.) 
550,  12  L.  ed.  553;  U.  S.  v.  Green,  98  Fed. 
63;  Reg.  v.  Millis,  10  CI.  &  F.  534,  8  Jur.  717, 
8  Eng.  Reprint  844. 

Burden  of  proving  fact  of  prior  marriage 
see  supra,  VI,  A,  1,  a. 

36.  Lampkin  v.  Travelers'  Ins.  Co.,  11  Colo. 
App.  249,  52  Pac.  1040;  Goldwater  v.  Burn- 
side,  22  Wash.  215,  60  Pac.  409. 

37.  Colorado. —  Pittinger  v.  Pittinger,  28 
Colo.  308,  64  Pac.  195,  89  Am.  St.  Rep.  193. 

Connecticut. —  Erwin  v.  English,  61  Conn. 
*502,  23  Atl.  753. 

Illinois.— Votter  v.  Clapp,  203  111.  592,  68 
N.  E.  81,  96  Am.  St.  Rep.  322;  Schmisseur 
V.  Beatrie,  l47  111.  210,  35  N.  E.  525;  Coal 
Run  Coal  Co.  v.  Jones,  127  111.  379,  8  N.  E. 
865,  20  N.  E.  89  [affirming  19  111.  App.  365]. 

Indiana. — Wenning  v.  Teeple,  144  Ind.  189, 
41  N.  E.  600;  Boulden  V.  Mclntire,  119  Ind. 
574,  21  N.  E.  445,  12  Am.  St.  Rep.  453; 
Franklin     Lee,  30  Ind.  App.  31,  62  N.  E.  78. 

Iowa. —  Tuttle  v.  Raish,  116  Iowa  331,  90 
N.  W.  6'6;  Parsons  v.  Grand  Lodge  A.  0. 
U.  W.,  108  Iowa  6,  78  N.  W.  676;  Leach  v. 
Hall,  95  Iowa  611,  64  N.  W.  790  (holding 
that  where  a  person  after  his  second  mar- 
riage lived  in  the  tovm  where  the  first  wife 
lived,  and  the  latter  never  questioned  the 
validity  of  the  second  marriage  or  the  legiti- 
macy of  the  issue  thereof,  the  presumption 
is  that  the  parties  to  the  first  marriage  were 
divorced  before  the  second  marriage)  ;  In  re 
Edwards,  58  Iowa  431,  10  N.  W.  793  (hold- 
ing that  where  a  woman  married  during  the 
life  of  another  man  to  whom  she  had  at  one 
time  been  married,  and  by  reason  of  the  de- 
struction of  records  it  cannot  be  shown  that 
she  had  ever  been  divorced,  the  presumption 
of  innocence  will  be  sufficient,  in  the  absence 
of  evidence  to  the  contrary,  to  establish  the 
divorce)  ;  Blanchard  v.  Lambert,  43  Iowa 
228,  22  Am.  Rep.  245  (holding  that  where  a 
husband  and  wife  separate,  and  the  former 
lives  and  cohabits  for  years  with  a  woman 
whom  he  claims  and  who  is  reputed  to  be 
his  wife,  the  law  presumes  a  divorce  from 
the  first  wife,  and  the  latter  may  legally 
marry  again ) .  See,  however,  Goodwin  v. 
Goodwin,  113  Iowa  319,  85  N.  W.  31  (holding 
that  where  a  man  was  married  to  two  women. 
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spouse,^  so  as  to  cast  the  burden  of  adducing  evidence  to  tlie  contrary  on  the 


the  presumption  of  the  validity  of  the  sec- 
ond marriage,  in  the  absence  of  other  evi- 
dence of  a  divorce,  would  not  overcome  the 
presumption  of  the  continuance  of  the  first 
marriage  in  a  case  involving  property  rights) ; 
Oilman  i'.  Sheets,  78  Iowa  499,  43  N.  W.  299 
(holding  that  a  divorce  will  not  be  presumed 
where  there  is  no  evidence  of  conduct  incon- 
sistent with  the  continuance  of  the  marriage 
relation  on  the  part  of  a  wife,  although  the 
husband  has  deserted  her  and  married  again) ; 
Ellis  r.  Ellis,  58  Iowa  720,  13  N.  W.  65 
(holding  that  the  facts  that  husband  and  wife 
had  lived  apart  for  years  and  that  he  had 
contracted  a  subsequent  marriage  does  not 
create  a  presumption  that  he  had  procured 
a  divorce,  in  the  face  of  testimony  of  the  w^ife 
that  she  did  not  know  that  her  husband  had 
married  again  or  was  cohabiting  with  another 
woman,  and  where  there  is  nothing  to  show 
that  she  did  not  regard  the  marriage  as  an 
existing  fact) . 

Kentucky.— ^(io\X  v.  Scott,  77  S.  W.  1122, 
25  Ky.  L.  Rep.  1356  (where  a  man  went  to 
another  state  for  the  purpose  of  getting  a  di- 
Torce,  and  on  his  return  contracted  a  second 
marriage,  and  on  the  second  wife's  death  con- 
tracted a  third  marriage,  and  the  first  wife 
apparently  recognized  the  later  marriages)  ; 
Howton  V.  Gilpin,  69  S.  W.  766,  24  Ky.  L. 
Rep.  630  (holding  that  where  a  conveyance 
executed  by  persons  claiming  to  be  husband 
and  wife  and  who  have  been  regularly  mar- 
ried has  been  acquiesced  in  for  almost  forty 
years  by  those  w^ho  have  any  interest  in  the 
matter,  and  the  only  person  making  the  ques- 
tion has  no  direct  interest  in  it,  the  deed  will 
not  be  declared  void  because  there  is  no  evi- 
dence that  the  wife  had  been  divorced  from  a 
former  husband  who  was  living  when  the 
deed  was  made  and  who  did  not  join  in  it) . 

Mississippi. — Alabama,  etc.,  R.  Co.  r. 
Beardsley,  79  Miss.  417,  30  So.  660,  89  Am. 
St.  Rep.  660. 

Missouri. —  Klein  r.  Landman,  29  Mo.  259. 

Montana. —  In  re  Rash,  21  Mont,  170,  53 
Pac.  312. 

Pennsylvania. — ■  Wile's  Estate,  6  Pa.  Super. 
Ct.  435,  41  Wkly.  Notes  Cas.  572. 

Texas. —  Nixon  v.  Wichita  Land,  etc.,  Co., 
84  Tex.  408,  19  S.  W.  560;  Carroll  v.  Carroll, 
20  Tex.  731,  where  a  first  wife  remarried  be- 
fore the  husband's  remarriage,  and  a  divorce 
was  presumed  in  favor  of  the  husband's  sec- 
ond marriage. 

Washington. —  Canadian,  etc.,  Trust  Co.  v. 
Bloomer,  14  Wash.  491,  45  Pac.  34. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  64. 

See,  however,  Wilson  v.  Allen,  108  Ga.  275, 
33  S,  E.  975;  Com.  v.  Boyer,  7  Allen  (Mass.) 
306;  Williams  v.  Williams,  63  Wis.  58,  23 
N.  W.  110,  53  Am.  Rep.  253.  And  compare 
McCarty  v.  McCarty,  2  Strobh.  (S.  C.)  6,  47 
Am.  Dec.  585. 

38.  Arkansas.—  Cash  v.  Cash,  67  Ark.  278, 
54  S.  W.  744,  where  the  first  spouse  had  not 
been  seen  or  heard  of  for  over  five  years. 

California. —  Hunter  i\  Hunter,  111  Cal. 
[5Gj 


261,  43  Pac.  756,  31  L.  R.  A.  411,  52  Am.  St. 
Rep.  180. 

Connecticut. —  Erwin  v.  English,  61  Conn. 
502,  23  Atl.  753. 

Illinois. —  Schmisseur  v.  Beatrie,  147  HI. 
210,  35  N.  E.  525;  Johnson  v.  Johnson,  114 
111.  611,  3  N.  E.  232,  55  Am.  Rep.  883; 
Stein  L\  Stein,  66  111.  App.  526  (all  holding 
that  a  prior  spouse  may  be  presumed  to  be 
dead  after  an  absence  of  less  than  seven 
years)  ;  Harris  v.  Harris,  8  111.  App.  57 
(where  the  prior  husband  had  been  absent 
over  seven  years ) . 

Indiana. —  Cooper  v.  Cooper,  86  Ind.  75 
(where  a  wife,  w^hen  she  contracted  the  sec- 
ond marriage,  had  heard  nothing  of  her  first 
husband  for  six  years,  and  for  the  follow- 
ing twenty  vears  he  was  unheard  of)  ;  Frank- 
lin V.  Lee,  30  Ind.  App.  31,  62  N.  E.  78. 

Massachusetts. —  Kelly  r.  Drew,  12  Allen 
107,  90  Am,  Dec.  138,  where  a  woman  mar- 
ried a  second  husband  after  living  separate 
from  her  first  husband  for  about  four  years 
without  hearing  of  him  or  of  his  death,  and 
did  not  hear  of  him  during  sixteen  years 
afterward, 

Michigan. —  Dixon  v.  People,  18  Mich. 
84. 

Mississippi. —  Spears  v.  Burton,  31  Miss. 
547,  holding  that  where  the  wife  of  one  who 
has  departed  from  the  state  marries  another 
man,  the  presumption  will  be  indulged  that 
the  first  husband  is  dead. 

Missouri. —  Klein  r.  Landman,  29  Mo.  259. 

New  York. —  Jackson  v.  Claw,  18  Johns. 
346,  where  the  prior  spouse  had  been  absent 
for  seven  years. 

Oregon. — ^Murray  i'.  Murray,  6  Oreg.  17. 

Pennsylvania. —  Williams'  Estate,  13  Phila. 
325,  where  a  woman  left  her  husband's 
domicile  in  England  and  came  to  this  country, 
where,  not  having  heard  from  her  husband 
for  twenty  years,  she  contracted  a  second 
marriage. 

iSouth  Carolina. —  Chapman  v.  Cooper,  5 
Rich.  452,  where  the  prior  spouse  had  been 
absent  less  than  seven  years. 

Texas. —  Nixon  r.  Wichita  Land,  etc.,  Co., 
84  Tex.  408,  19  S.  W.  560;  Lockhart  v. 
White,  18  Tex.  102  (where  a  woman  for 
twelve  months  prior  to  her  second  marriage 
had  not  heard  of  her  first  husband,  from 
whom  she  had  been  separated  five  years,  and 
she  had  children  by  her  second  husband)  ; 
Yates  i\  Houston,  3  Tex.  433. 

Vermont. —  Greensborough  v.  Underbill,  12 
Vt,  604,  where  the  husband  absconded  and 
after  his  absence  for  nearly  two  years,  un- 
heard of,  the  wife  married  again. 

England.— Rex  v.  Twyning,  2  B.  &  Aid. 
386,  20  Rev.  Rep.  480,  where  a  v/oman,  twelve 
months  after  her  first  husband  was  last 
heard  of,  married  a  second  husband,  and  had 
children  by  him. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  64. 

Contra. —  Lindsay  v.  Lindsay,  42  N.  J.  Eq. 
150,  7  Atl.  666,  semhle. 

Length  of  absence. —  Save   in  Louisiana, 
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party  attacking  the  second  marriage.^^  It  lias  been  held,  however,  that  the  pre- 
sumption of  divorce  or  death  of  a  prior  spouse  will  not  be  indulged  in  favor  of 
an  alleged  second  marriage  the  proof  of  which  rests  merely  on  cohabitation  and 
repute.''^ 

B.  Mode  and  Sufficiency  of  Proof  —  l.  As  to  Fact  of  Marriage  Generally 
—  a.  In  General.  Save  in  actions  for  criminal  conversation^^  and  in  prosecutions 
for  certain  crimes,^^  the  fact  of  marriage  may  be  proved  either  by  direct  evidence 
or  by  circumstantial  or  presumptive  evidence,  and  either  by  documentary  evi- 
dence or  by  parol,^  and  the  sufficiency  of  the  evidence  to  establish  a  marriage  is 


where  ten  years'  absence  is  required  (McCaf- 
frey V.  Benson,  38  La.  Ann.  198 ) ,  if  a  person 
absents  himself  for  seven  years,  and  in  that 
time  nothing  is  heard  of  him  by  those  who 
would  naturally  receive  tidings  were  he  alive, 
he  is  presumed  to  be  dead  (see  Death,  13 
Cyc.  297  et  seq.) .  This  rule  applies  to  mar- 
ried persons.  See  cases  cited  supra,  this 
note.  And  in  the  absence  of  statute  to  the 
contrary  (Harrison  v.  Lincoln,  48  Me.  205), 
a  spouse  who  has  been  absent  for  less  than 
seven  years  may  be  presumed  to  be  dead,  so 
as  to  give  effect  to  a  second  marriage  of  the 
deserted  spouse  (see  cases  cited  supra,  this 
note.    Contra,  McCaffrey  v.  Benson,  supra). 

If  one  spouse  deserts  the  other  and  mar- 
ries again,  the  death  of  the  deserted  spouse 
will  not  ordinarily  be  presumed  in  favor  of 
the  second  marriage.  Williams  v.  Williams, 
63  Wis.  58,  23  N.  W.  110,  53  Am.  Eep.  23*3. 
And  see  In  re  Richards,  133  Cal.  524,  65  Pac. 
1034;  Machini  r.  Zanoni,  5  Redf.  Surr. 
(N.  Y.)  492. 

If  a  deserted  spouse  leaves  the  state  and 
marries  again  in  less  than  seven  years,  the 
death  of  the  prior  spouse  at  the  time  of  the 
second  marriage  will  not  be  presumed.  Hyde 
Park  V.  Canton,  130  Mass.  505;  Thomas  v. 
Thomas,  19  Nebr.  81,  27  N.  W.  84. 

Presumptions  as  to  life  and  death  in  gen- 
eral see  Death,  13  Cyc.  295  et  seq. 

39.  See  cases  cited  supra,  notes  36-38. 
However,  the  burden  of  proving  death  as 

distinguished  from  the  burden  of  adducing 
evidence  thereof  (see  Evidence,  16  Cyc.  923 
et  seq.)  rests  on  the  party  who  alleges  it  in 
his  pleadings  as  part  of  his  case.  McCaffrey 
V.  Benson,  38  La.  Ann.  198;  Thomas  z. 
Thomas,  19  Nebr.  81,  27  N.  W.  84. 

Burden  of  proof  as  to  death  of  prior  spouse 
in  prosecution  for  bigamy  see  Bigamy,  5  Cyc. 
699. 

Sufficiency  of  evidence  of  continuance  of 
prior  marriage  see  infra,  VI,  B,  4. 

40.  Nossaman  v.  Nossaman,  4  Ind.  648 
(holding  that  where  a  cohabitation  was 
known  by  the  parties  to  be  adulterous  in  its 
origin,  no  presumption  of  the  death  or  di- 
vorce of  the  prior  spouse  will  be  indulged)  ; 
Jones  V.  Jones,  45  Md.  144  (where  the  court 
refused  to  presume  a  divorce)  ;  Machini  v. 
Zanoni,  5  Redf.  Surr.  (N.  Y.)  492  (where 
the  court  refused  to  presume  death).  See, 
however,  Jackson  v.  Claw,  18  Johns.  (K  Y. ) 
346  (where  death  was  presumed)  ;  Canadian, 
etc.,  Mortg.,  etc.,  Co,  v.  Bloomer,  14  Wash. 
491,  45  Pac.  34  (where  a  divorce  was  pre- 
sumed ) . 

[VI,  A,  4] 


Prior  marriage  as  defeating  presumptioa 
of  marriage  from  cohabitation  see  infra,  VI, 

B,  1,  f,  (I),  (B). 

41.  See,  generally,  Evidence.  And  see 
cross-references  supra,  note  1. 

Evidence  of  consent  see  infra,  page  898, 
note  22. 

Family  tradition  as  evidence  of  marriage 
see  also  Evidence,  16  Cyc.  1226,  1227,  1233. 

Hearsay  evidence  of  marriage  see  also  Evi- 
dence, 16  Cyc.  1126,  1211  note  66. 

Opinion  evidence  of  marriage  see  also  16 
Cyc.  1126. 

Parol  evidence  of  marriage  see  also  Evi- 
dence, 16  Cyc.  1126;  17  Cyc.  491. 

Relevancy  of  evidence  as  to  marriage  see 
also  Evidence,  16  Cyc.  1126,  1127  note  58, 
1128  note  72. 

Sufficiency  of  evidence  to  take  case  to  jury 
see  infra,  VII,  A. 

42.  See  Husband  and  Wife,  21  Cyc.  1630. 

43.  See  Adultery,  1  Cyc.  963  et  seq.; 
Bigamy,  5  Cyc.  702;  Incest,  22  Cyc.  59; 
Lewdness,  25  Cyc.  216. 

44.  Alabama. —  Bynon  v.  State,  117  Ala. 
80,  23  So.  640,  67  Am.  St.  Rep.  163. 

District  of  Columbia. —  Pierce  v.  Jacobs,  7 
Mackey  498;  Green  v.  Norment,  5  Mackey 
80. 

loiva.—  Casley  v.  Mitchell,  121  Iowa  96,  96 
N.  W.  725. 

Louisiana. —  Albinest  v.  Yazoo,  etc.,  R.  Co., 
107  La.  133,  31  So.  675;  Taylor  v.  Taylor, 
15  La.  Ann.  313;  Beaulieu  i\  Ternoir,  5  La. 
Ann.  476. 

New  Yorfc.— Clayton  v.  Wardell,  4  N.  Y. 
230;  Matter  of  Hamilton,  76  Hun  200,  27 
N.  Y.  Suppl.  813  [affirming  12  N.  Y.  Suppl. 
708,  2  Connoly  Surr.  471]. 

England. —  Tracey  v.  McArlton,  7  Dowl. 
P.  C.  532,  3  Jur.  124,  1  W.  W.  &  H.  550, 
holding  that  in  an  action  against  an  alleged 
husband  and  wife  for  a  debt  due  from'  the 
alleged  wife  before  coverture,  it  is  not  neces- 
sary to  give  actual  proof  of  the  marriage,  but 
presumptive  evidence  of  it  is  sufficient. 

Canada. —  Connolly  v.  Woolrich,  3  Can. 
L.  J.  N.  S.  14,  1  Rev.  Leg.  253,  11  L.  C.  Jur. 
197,  holding  that  a  marriage  contracted  where 
there  are  no  priests,  no  civil  or  religious  au- 
thority, and  no  registers,  may  be  proved  by 
oral  evidence;  and  that  the  admission  of  the 
parties,  combined  with  long  cohabitation  and 
repute,  will  be  the  best  evidence. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  70, 
79. 

This  rule  applies  to  foreign  marriages. 
White  V.  Holsten,  4  Mart.  (La.)  471. 
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governed  by  the  general  rules  of  evidence.^^  Among  the  facts  to  be  considered 
as  evidence  of  marriage,  on  the  one  hand,  are  the  facts  that  the  parties  cohabited 
as  husband  and  wife  and  were  reputed  to  be  such  \  that  the  man  introduced  the 
woman  as  liis  wife ;  ^'^  that  she  assumed  his  name ;  and  that  they  were  recog- 
nized as  husband  and  wife  by  tlieir  relatives."*^  As  tending  to  disprove  a  marriage, 
on  the  other  hand,  the  court  or  jury  should  take  into  consideration  the  facts  that 
the  proper  records  or  memoranda  are  silent  as  to  tlie  marriage ;  tliat  the  woman  did 
not  assume  the  man's  name  ;    that  tlie  parties  never  cohabited  as  man  and  wife 


Record  evidence  is  not  necessary.  Martin 
r.  Martin,  22  Ala.  86  (holding  that  a  license 
with  the  minister's  return  thereon  is  not  in- 
dispensable to  prove  a  marriage)  ;  Pierce  t*. 
Jacobs,  7  Mackey  (D.  C.)  498;  Green  r. 
Norment,  5  Mackey  (D.  C.)  80;  Casley  r. 
Mitchell,  121  Iowa  96,  96  N.  W.  725;  State 
i-.  Marvin,  35  N.  H.  22;  Mathews  r.  Sil- 
vander,  14  S.  D.  505,  85  N.  W.  998 ;  Womack 
v.  Tankersley,  78  Va.  242;  Currie  f.  Stairs, 
25  N.  Brunsw.  4. 

Testimony  of  an  eye-witness  is  not  neces- 
sary. Martin  v.  Martin,  22  Ala.  86;  Pierce 
r.  Jacobs,  7  Mackey  (D.  C.)  498;  Green  r, 
Norment,  5  Mackey  (D.  C.)  80;  Womack  f. 
Tankersley,  78  Va.  242. 

The  conduct  of  the  parties  may  be  consid- 
ered in  determining  whether  or  not  they  are 
married.  McPhelemy  v.  McPhelemy,  78  Conn. 
180,  61  Atl.  477;  Kenvon  r.  Ashbridge,  35 
Pa.  St.  157;  Whittle  t.  State,  43  Tex.  Cr. 
468,  66  S.  W.  771.  See,  however,  Imboden 
r.  St.  Louis  Union  Trust  Co.,  Ill  Mo.  App. 
220,  86  S.  W.  203. 

Best  and  secondary  evidence  of  marriage 
see  also  Evidence,  17  Cyc.  491,  522. 

Presumptive  evidence  of  marriage  see  su- 
pra,  VI,  A,  1,  b,  (i). 

45.  See  Evidence,  17  Cyc.  779,  782,  822. 

Evidence  held  sufftcient  to  establish  mar- 
riage see  Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo. 
442;  Hawley  v.  Hawley,  180  111.  594,  54  N.  E. 
626;  Casley  v.  Mitchell,  121  Iowa  96,  96 
N.  W.  725;  Soyer  v.  Great  Falls  Water  Co., 
15  Mont.  1,  37  Pac.  838;  Kalyton  v.  Kalyton, 
45  Greg.  116,  74  Pac.  491,  78  Pac.  332; 
Ehode  Island  Hospital  Trust  Co.  v.  Thorn- 
dike,  24  R.  I.  105,  52  Atl.  873 ;  In  re  Laud- 
erdale Peerage^  10  App.  Cas.  692. 

Evidence  held  insufficient  to  establish  mar- 
riage see  Henry  v.  McNealey,  24  Colo.  456,  50 
Pac.  37;  Barnum  v.  Barnum,  42  Md.  251; 
Redgrave  v.  Redgrave,  38  Md.  93;  Haley  r. 
Goodheart,  58  N.  J.  Eq.  368,  44  Atl.  i93; 
Matter  of  Rawson,  29  Misc.  (N.  Y.)  534,  61 
N.  Y.  Suppl.  1078;  Cunningham  r.  Burdell, 
4  Bradf.  Surr.  (N.  Y.)  343;  Turpin  v.  Pub- 
lic Administrator,  2  Bradf.  Surr,  (N.  Y.) 
424;  In  re  Davis,  204  Pa.  St.  602,  54  Atl. 
475;  Henry  v.  Taylor,  16  S.  D.  424,  93  N.  W. 
641;  Blackburn  v.  Crawford,  3  Wall.  (U.  S.) 
175,  18  L.  ed.  186. 

46.  See  infra,  VI,  B,  1,  f,  (1),  (a). 

47.  Robinson  v.  Robinson,  188  111.  371,  58 
N.  E.  906;  Hawley  v.  Hawley,  180  111.  594,  54 
N.  E.  626;  Bailey  v.  State,  36  Nebr.  808,  55 
N.  W.  241 ;  Galveston,  etc.,  R.  Co.  v.  Cody,  20 
Tex.  Civ.  App.  520,  50  S.  W.  135.  See, 
however,  Henry  v.  McNealey,  24  Colo.  456, 


50  Pac.  37 ;  Haley  v.  Goodheart,  58  N.  J.  Eq. 
368,  44  Atl.  193. 

48.  State  v.  Worthingham,  23  Minn.  528; 
Prickett  v.  Muck,  74  Wis.  199,  42  N.  W. 
256;  In  re  Lauderdale  Peerage,  10  App.  Cas. 
692. 

49.  Summerhill  v.  Darrow,  94  Tex.  71,  57 
S.  W.  942  (recognition  in  will  of  alleged 
wife's  mother)  ;  Galveston,  etc.,  R.  Co.  v. 
Cody,  20  Tex.  Civ.  App.  520,  50  S.  W.  135. 
And  see  In  re  Lauderdale  Peerage,  10  App. 
Cas.  692. 

50.  Henry  v.  McNealey,  24  Colo.  456,  50 
Pac.  37 ;  Barnum  v.  Barnum,  42  Md.  251 ; 
Redgrave  v.  Redgrave,  38  Md.  93;  Haley  v. 
Goodheart,  58  N.  J.  Eq.  368,  44  Atl.  193; 
Blackburn  v.  Crawford,  3  Wall.  (U.  S.)  175, 
18  L.  ed.  186.  See,  however.  Franklin  v. 
Lee,  30  Ind.  App.  31,  62  N.  E.  78;  Campbell 
r.  McFadden,  9  Tex.  Civ.  App.  379,  31  S.  W. 
436 ;  Rooker  v.  Rooker,  9  Jur.  N.  S.  1329,  33 
L.  J.  P.  &  M.  42,  3  Swab.  &  Tr.  526,  12  Wkly. 
Rep.  807. 

Failure  to  produce  record. —  The  failure  of 

the  party  asserting  the  marriage  to  produce 
the  marriage  records  is  a  circumstance  to  be 
considered  against  him  (McConnell  v.  New 
Orleans,  15  La.  Ann.  410),  in  the  absence  of 
explanation  (Perrine  v.  Kohr,  20  Pa.  Super. 
Ct.  36;  Rooker  r.  Rooker,  9  Jur.  N.  S.  1329, 
33  L.  J.  P.  &  M.  42,  3  Swab.  &  Tr.  526,  12 
Wkly.  Rep.  807.  And  see  Clapier  r.  Banks, 
10  La.  60). 

51.  California. —  Harron  v.  Harron,  12S 
Cal.  308,  65  Pac.  932. 

Maryland. —  Redgrave  v.  Redgrave,  38  Md. 
93. 

Michigan. —  Cross  v.  Cross,  55  Mich.  280, 
21  N.  W.  309. 

yew  York. —  Scudder  v.  Gori,  3  Rob.  661, 
18  Abb.  Pr.  223. 

Pennsylvania. —  Luce's  Estate,  5  Pa.  Dist. 
137,  17  Pa.  Co.  Ct.  465.  Contra,  Hill  v. 
Hill,  32  Pa.  St.  511. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  70. 

52.  Nebraska. —  Sorensen  v.  Sorensen,  63 
Nebr.  483,  94  N.  W.  540,  98  N.  W.  837,  100 
N.  W.  930,  103  N.  W.  455. 

New  Jersey. —  Haley  v.  Goodheart,  58  N.  J. 
Eq.  368,  44  Atl.  193. 

New  York. —  Matter  of  Rawson,  29  Misc. 
534,  61  N.  Y.  Suppl.  1078;  Cunningham  v. 
Burdell,  4  Bradf.  Surr.  343;  Turpin  v.  Pub- 
lic Administrator,  2  Bradf.  Surr.  424. 

Washington. —  Canadian,  etc.,  Mortg.,  etc., 
Co.  V.  Bloomer,  14  Wash.  491,  45  Pac.  34. 

England. —  Wilson  v.  Mitchell,  3  Campb. 
393. 

See  34  Cent.  Dig.  tit.     Marriage,"  §  79. 
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that  the  woman  was  unchaste  before  the  alleged  marriage ;  that  tlie  relation 
between  the  parties  was  illicit  in  its  inception  \  that  the  party  asserting  the  mar- 
riage snbseqoentlj  married  another  person  in  the  lifetime  of  the  alleged  spouse 
without  obtaining  a  divorce  and  that  the  alleged  marriage  was  kept  secret.^ 
An  existing  agreement  between  a  man  and  a  woman  to  marry  at  a  future  day 
conclusively  negatives  the  claim  of  a  marriage  j^er  verba  de  prcBsenti  between 
the  same  parties.^^  The  identity  of  the  parties  to  a  marriage  may  be  established 
by  the  testimony  of  an  eye-witness  to  the  ceremony  or  by  circumstantial  evi- 
dence,^^  but,  it  lias  been  held,  not  by  declarations  of  the  parties  or  conclusions 
derived  therefrom.^ 

b.  Documentary  Evidenee.^^  The  performance  of  a  marriage  ceremony 
between  given  persons  may  properly  be  established  by  documentary  evidence,^^  such 
as  marriage  records  or  registers  or  authenticated  abstracts  therefrom,^^  the  marriage 


Reputation. —  A  formal  marriage  being 
proved,  evidence  that  the  cohabitation  was 
reputed  to  be  unlawful  is  incompetent. 
Northrop  v.  Knowles,  52  Conn.  522,  52  Am. 
Rep.  613. 

53.  Redgrave  v.  Redgrave,  38  Md.  93 ;  Bell 
V.  Clarke,  45  Misc.  (N.  Y.)  272,  92  N.  Y. 
Suppl.  163,  holding  that  in  order  to  estab- 
lish marriage  to  a  woman  of  dissolute  char- 
acter, more  evidence  will  be  required  than  in 
the  case  of  a  woman  of  chaste  character. 
See,  however,  In  re  James,  124  Cal.  653,  57 
Pac.  578,  1008;  In  re  Comly,  185  Pa.  St.  208, 
39  Atl.  890. 

54.  See  supra,  VI,  A,  3,  b.  * 

55.  Redgrave  v.  Redgrave,  38  Md.  93 ;  In  re 
Dysart  Peerage,  6  App.  Cas.  489.  See,  how- 
ever, Kilburn  r.  Kilburn,  89  Cal.  46,  26 
Pac.  636,  23  Am.  St.  Rep.  447;  James  v. 
Mickey,  26  S.  C.  270,  2  S.  E.  13.0. 

56.  Nebraska. —  Sorensen  v.  Sorensen,  68 
Nebr.  483,  94  N.  W.  540,  98  N.  W.  837,  100 
N.  W.  930,  103  N.  W.  455. 

New  Jersey. —  Haley  v.  Goodheart,  58  N.  J. 
Eq.  368,  44  Atl.  193. 

New  York. —  Cunningham  v.  Burdell,  4 
Bradf.  Surr.  343  (holding  that  where  the 
parties  to  an  alleged  marriage  have  always 
lived  as  single  persons,  and  the  alleged  con- 
tract is  not  made  known  till  after  the  death 
of  one  of  them,  the  presumption  of  law  is  not 
in  favor  of  marriage,  but  against  it,  and 
strict  proof  will  be  demanded)  ;  Turpin  v. 
Public  Administrator,  2  Bradf.  Surr.  424. 

Virginia. — ^Eldred  v.  Eldred,  97  Va.  606, 
34  S.  E.  477. 

England. —  Wilson  v.  Mitchell,  3  Campb. 
393.  See,  however.  Beard  v.  Travers,  1  Ves. 
313,  27  Eng.  Reprint  1052. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  79. 

See,  however,  Hawley  v.  Hawley,  180  111. 
594,  54  N.  E.  626. 

57.  Sorensen  v.  Sorensen,  68  Nebr.  483,  94 
N.  W.  540,  98  N.  W.  837,  100  N.  W.  930,  103 
N.  W.  455. 

58.  Williams  v.  Walton,  etc.,  Co.,  9  Houst. 
(Del.)  322,  32  Atl.  726. 

59.  Rooker  v.  Rooker,  9  Jur.  N.  S.  1329,  33 
L.  J.  P.  &  M.  42,  3  Swab.  &  Tr.  526,  12 
Wkly.  Rep.  807. 

60.  Bowman  v.  Little,  101  Md.  273,  61 
Atl.  223,  657,  1084. 

61.  See  cross-references  supra,  notes  1,  41. 
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Documentary  evidence  of  marriage  see  also 
Evidence,  17  Cyc.  311,  332  note  32,  337  note 
54,  357  note  8,  358  note  10,  360,  405. 

62.  Martin  v.  Martin,  22  Ala.  86  (holding 
that  a  bond  given  by  an  intended  husband  as 
a  legal  prelimanary  to  the  issuance  of  a  mar- 
riage license  is  relevant  and  legal  proof  of 
the  marriage)  ;  Kansas  Pac.  R.  Co.  v.  Miller, 

2  Colo.  442 ;  In  re  Shrewsbury  Peerage,  7 
H.  L.  Cas.  1,  11  Eng.  Reprint  1.  See,  how- 
ever, Edinburgh  L,  Assur.  Co.  v.  Ferguson, 
32  U.  C.  Q.  B.  253,  where  a  recital  in  a 
patent  describing  the  patentee  as  a  married 
woman  was  held  not  to  be  conclusive. 

Grant  of  letters  of  administration  as  es- 
tablishing marriage  see  Executors  and  Ad- 
ministrators, 18  Cyc.  140. 

Judgment  as  establishing  marriage  see 
Judgments. 

63.  Alahama. —  Hawes  v.  State,  88  Ala.  37, 
7  So.  302 ;  Beggs  v.  State,  55  Ala.  108. 

Illinois. —  Groom  v.  Parables,  28  111.  App. 
152. 

Maryland. —  Shorter  v.  Boswell,  2  Harr. 
&  J.  359. 

Massachusetts. —  Shutesbury  v.  Hadley,  133 
Mass.  242;  Milford  r.  Worcester,  7  Mass.  48. 

New  Jersey. —  Dare  v.  Dare,  52  N.  J.  Eq. 
195,  27  Atl.  654. 

New  York. —  Maxwell  v.  Chapman,  8  Barb. 
579.  See,  however.  Chambers  v.  Chambers, 
32  N.  Y.  Suppl.  875,  24  N.  Y.  Civ.  Proc. 
187. 

Vermont.— Sisite  v.  Potter,  52  Vt.  33; 
Northfield  v.  Plymouth,  20  Vt.  582.  See, 
however.  State  v.  Colby,  51  Vt.  291. 

Wisconsin. —  West  v.  State,  1  Wis.  209. 

England. —  Doe  r.  Grazebrook^  4  Q.  B.  406, 

3  G.  &  D.  334,  7  Jur.  530,  12  L.  J.  Q.  B.  221, 
45  E.  C.  L.  406;  Sayer  V.  Glossop,  2  C.  &  K. 
694,  2  Exch.  409,  12  Jur.  465,  17  L.  J.  Exch. 
300,  61  E.  C.  L.  694;  Malone  v.  L'Estrange, 
2  Ir.  Eq.  16. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  59, 
74,  83;  and  also  Evidence,  17  Cyc.  311,  360, 
405. 

See,  however,  Erwin  v.  English,  61  Conn. 
502,  23  Atl.  753  (holding  that  the  abstract 
of  a  marriage  register  was  insufficient,  in 
that  it  did  not  appear  that  the  officiating 
clergyman  entered  in  the  register  the  date  of 
the  marriage  and  the  names  of  the  parties, 
together  with  his  certificates  that  he  married 
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license*^  or  marriage  certificate^  or  certified  copies  thereof  and  also  by  private 


the  parties  whose  names  are  thereon  entered, 
that  he  was  duly  authorized  to  perform  the 
marriage  ceremony,  and  that  he  was  required 
to  keep  a  record  thereof)  ;  State  r,  Dooris,  40 
Conn.  145  (holding  that  a  copy  of  a  mar- 
riage register  is  incompetent  where  it  does 
not*'  appear  that  the  person  certifying  to  ^  it 
was  custodian  of  the  register,  or  that  his  sig- 
nature was  genuine). 

Foreign  marriages  also  may  be  thus  proved. 
Hawes  r.  State,  88  Ala.  37,  7  So.  302 ;  Casley 

V.  Mitchell,  121  Iowa  96,  96  N.  W.  725; 
Tavlor  f.  Taylor,  15  La.  Ann.  313;  Homans 
r.  Corning,  60  N.  H.  418;  Ratcliff  f.  Rat- 
cliff,  5  Jur.  N.  S.  714,  1  Swab.  &  Tr.  467,  7 
Wkly.  Rep.  726;  Abbott  v.  Abbott,  29  L.  J. 
P.  &  M.  57;  Wallace  v.  Wallace,  74  L.  T. 
Rep.  N.  S.  253;  Craig  v.  Templeton,  8  Grant 
Ch.  (U.  C.)  483.  Compare  Niles  r.  Sprague, 
13  Iowa  198.  See,  however,  Stranglein  v. 
State,  17  Ohio  St.  453  (holding  that  a  tran- 
script of  the  registry  of  marriage  in  a  for- 
eign country,  however  well  authenticated,  is 
not  prima  facie  evidence  of  the  marriage, 
without  proof  of  the  laws  of  the  foreign 
country  requiring  a  registry  to  be  made  and 
kept)  ;*  Miller  r.  Miller,  43  S.  C.  306,  21  S.  E. 
254  (holding  that  a  copy  of  the  record  of 
one  state,  where  the  law  pertaining  to  the 
registry  of  marriage  licenses  applies  only  to 
residents  of  that  state,  of  a  marriage  claimed 
to  have  been  solemnized  therein  of  parties  re- 
siding in  another  state  is  not  conclusive  evi- 
dence of  the  marriage,  so  as  to  preclude 
proof  that  the  ceremony  was  performed  while 
defendant  was  under  duress)  ;  In  re  Athlone, 
8  CI.  &  F.  262,  8  Eng.  Reprint  102  (hold- 
ing that  the  book  kept  at  the  British  am- 
bassador's hotel  in  Paris,  in  which  the 
ambassador's  chaplain  makes  and  subscribes 
entries  of  all  marriages  of  British  subjects 
celebrated  by  him,  has  not  the  authenticity 
of  a  British  parish  register,  and  that  an  at- 
tested copy  of  an  entry  in  it  is  not  admis- 
sible to  prove  a  marriage)  ;  Leader  v.  Barry, 
1  Esp.  353  (holding  that  a  copy  of  a  for- 
eign marriage  is  not  evidence  to  prove  a 
marriage)  ;  McCarthy  r.  Hart,  8  L.  C.  Rep, 
369  (holding  that  a  certified  abstract  of  a 
foreign  marriage  record  does  not  make  proof 
of  its  contents) . 

Identification  of  parties. —  A  copy  of  the 
record  of  a  marriage,  although  admissible  in 
evidence,  is  not  sufficient  to  establish  the 
fact  of  marriage  without  proof  of  identity  of 
the  parties.  Wedgwood's  Case,  8  Me.  75. 
And  see  West  v.  State,  1  Wis.  209;  Dray- 
cott  V.  Talbot,  3  Bro.  P.  C.  564,  1  Eng. 
Reprint  1501. 

Effect  of  failure  to  produce  record  see  stt- 
pra,  note  50. 

Effect  of  silence  of  proper  records  see  supra, 

VI,  B,  I,  a. 

Necessity  of  record  evidence  see  supra,  note 
44. 

64.  Beggs  V.  State  55  Ala.  108;  Tucker  v. 
People,  12?  111.  583,  13  N.  E.  809;  State  v. 
Barrow,  31  La.  Ann.  691,  foreign  license. 


See,  however.  Rice  t\  State,  7  Humphr. 
(Tenn.)  14,  holding  that  a  certified  copy 
from  the  clerk  of  the  county  court  of  a 
marriage  license,  and  the  return  of  a  justice 
of  the  peace  thereon  showing  a  marriage,  is 
not  conclusive  proof  of  the  marriage,  but  may 
be  rebutted  by  evidence  showing  the  originals 
to  be  forgeries. 

65.  Northrop  v.  Knowles,  52  Conn.  522,  2 
Atl.  395,  52  Am.  Rep.  613;  Prevost's  Suc- 
cession, 4  La.  Ann.  347 ;  State  v.  Tillinghast, 
25  R.  I.  391,  56  Atl.  181;  Doe  v.  McWil- 
liams,  2  U.  C.  Q.  B.  77.  And  see  Evidence, 
17  Cyc.  337  note  54,  357  note  8,  405.  See, 
however,  Ellis  v.  Ellis,  11  Mass.  92;  Mangue 
V.  Mangue,  1  Mass.  240;  Smith  v.  Smith,  52 
N.  J.  L.  207,  19  Atl.  255;  Dann  v.  King- 
dom, 1  Thomps.  &  C.  (N.  Y.)  492;  State  v. 
Brink,  68  Vt.  659,  35  Atl.  492;  Gaines  V. 
Relf,  12  Row.  (U.  S.)  472,  13  L.  ed.  1071. 

Foreign  marriages  also  may  be  thus  proved. 
Niles  r.  Sprague,  13  Iowa  198;  Hutchins  v. 
Kimmell,  31  Mich.  126,  18  Am.  Rep  164; 
Westmacott  v.  Westmacott,  [1899]  P.  183, 
68  L.  J.  P.  D.  &  Adm.  663,  80  L.  T.  Rep. 
N  S.  632.  See,  however,  Rooney  v.  Rooney, 
54  N.  J.  Eq.  231,  34  Atl.  682;  State  v.  Behr- 
man,  114  N.  C.  797,  19  S.  E.  220,  25  L.  R.  A. 
449;  State  v.  Horn,  43  Vt.  20;  Finlay  v. 
Finlay,  31  L.  J.  P.  &  M.  149.  The  certifi- 
cate of  a  marriage  performed  in  another 
state  is  treated  as  an  original  document, 
and  need  not  be  authenticated.  Erwin  v. 
English,  61  Conn.  502,  23  Atl.  753;  Rex  v. 
Mangent,  Quincy  (Mass.)  162.  See,  how- 
ever, Rooney  r.  Rooney,  supra. 

The  parties  to  the  ceremony  must  be  iden- 
tified, it  has  been  held,  in  order  to  render  the 
certificate  admissible.  Snowman  r.  Masson, 
99  Me.  490,  59  Atl.  1019;  Bowman  v.  Little, 
101  Md.  273,  61  Atl.  223,  657,  1084.  Contra, 
Hubbard  v.  Lees,  L.  R.  1  Exch.  255,  4  H.  &  C. 
418,  12  Jur.  N.  S.  435,  35  L.  J.  Exch.  169,  14 
L.  T.  Rep.  N.  S.  442,  14  Wkly.  Rep.  694. 
Compare  Dailey  v.  Frey,  206  Pa.  St.  227,  55 
Atl.  962. 

Authority  of  person  olSciating.—  The  words 
"  M.  of  Gospel  "  after  the  name  of  a  person 
who  signed  a  marriage  certificate  and  thereiti 
certified  that  he  solemnized  the  marriage 
sufficiently  indicate  that  such  person  was  a 
minister  of  the  gospel.  Erwin  v.  English,  61 
Conn.  502,  23  Atl.  753. 

The  signature  of  the  person  officiating  must 
be  identified  to  render  the  certificate  admis- 
sible. State  r.  Colby,  51  Vt.  291;  State  v. 
Horn,  43  Vt.  20.  See,  however,  Fratini  v. 
Caslini,  66  Vt.  273,  29  Atl.  252,  44  Am.  St. 
Rep.  843,  where  the  identification  was  held 
to  be  sufficient. 

Certificate  in  connection  with  other  circum- 
stances held  to  establish  a  marriage  see  Haw- 
ley  V.  Hawley,  180  111.  594,  54  N.  E.  626; 
Gilman  v.  Sheets,  78  Iowa  499,  43  N.  W.  299; 
Glaser  v.  Dambmann,  82  Md.  643,  32  Atl. 
522;  State  v.  Tillinghast,  25  R.  I.  391,  56 
Atl.  181;  In  re  Lauderdale  Peerage,  10  App. 
Cas.  692. 
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memoranda  of  the  person  officiating.^^  And  the  date  of  tlie  marriage  also  may 
be  thus  established."^ 

e.  Testimony  of  Eye-Witnesses  or  Person  Officiating.  A  marriage  may  be 
proved  by  the  testimony  of  eye-witnesses  to  the  ceremony  or  of  the  person 
officiating.^^ 

d.  Testimony  of  Parties.  A  marriage  may  be  established  by  the  testimony  of 
one  of  the  parties  thereto.''^ 

e.  Admissions  and  Declarations."^^    If  a  party  to  an  alleged  marriage  has 


66.  Johnson  v.  Cowdrey,  19  N.  Y,  Suppl. 
678;  Blackburn  v.  Crawford,  3  Wall.  (U.  S.) 
175,  18  L.  ed.  186. 

Silence  of  memoranda  as  disproving  mar- 
riage see  supra,  VI,  B,  1,  a. 

67.  Stoker  v.  Patton,  (Tex.  Civ.  App.  1896j 
35  S.  W.  64  (holding  that  the  return  on  a 
marriage  license  is  admissible  to  prove  the 
date  of  the  marriage)  ;  Doe  v.  Barnes,  1 
M.  &  Rob.  386  (holding  that  the  registry 
of  a  marriage  is  evidence  between  strangers 
of  the  time  of  the  marriage).  See,  how- 
ever, Viall  V.  Smith,  6  R.  I.  417  (holding 
that  a  certified  copy  from  a  marriage  regis- 
try was  no  proof  of  the  time  of  marriage, 
unless  traced  by  evidence  to  information  fur- 
nished by  the  persons  married,  or  by  mem- 
bers of  their  family)  ;  Chew  v.  State,  23  Tex. 
App.  230,  5  S.  W.  373  (holding  that  where 
the  fact  of  a  marriage  having  taken  place 
on  a  particular  day  is  material,  the  be^t  evi- 
dence of  the  fact  is  the  testimony  of  those 
who  witnessed  the  ceremony;  and  a  certified 
copy  of  a  certificate  of  its  solemnization  is 
not  admissible) . 

68.  Illinois. — Lyman  i\  People,  98  111.  App. 
386  [affirmed  in  198  111.  544,  64  N.  E. 
974]. 

Indiana. —  Nixon  v.  Brown,  4  Blackf . 
157. 

Iowa. —  Kilburn  v.  Mullen,  22  Iowa  498. 
Kansas. —  Baughman    v.    Baughman,  29 
Kan.  283. 

Massachusetts. —  Com.  v.  Hayden,  163 
Mass.  543,  40  N.  E.  846,  47  Am.  St.  Rep. 
468,  28  L.  R.  A.  318;  Com.  v.  Norcross,  9 
Mass.  492. 

Missouri. —  Imboden  v.  St.  Louis  Union 
Trust  Co.,  Ill  Mo.  220,  86  S.  W.  263. 

New  Hampshire. —  State  v.  Clark,  54  N.  H. 
456;  State  v.  Marvin,  35  N.  H.  22;  State  v. 
Winkley,  14  N.  H.  480;  State  v.  Kean,  10 
N.  H.  347,  34  Am.  Dec.  162. 

New  Mexico. — U.  S.  v.  Chaves,  6  N.  M. 
180,  27  Pac.  489;  U.  S.  v.  De  Lujan,  6  N.  M. 
179,  27  Pac.  489;  U.  S.  v.  De  Amador,  6 
N.  M.  173,  27  Pac.  488. 

New  York. —  Winslow  v.  Winslow,  6  Abb. 
Pr.  294. 

Oregon. —  State  v.  Eggleston,  45  Oreg.  346, 
77  Pac.  738. 

Vermont. —  McQuade  v.  Hatch,  65  Vt.  482, 
27  Atl.  136. 

England. —  Reg.  v.  Mainwaring,  7  Cox  C.  C 
192,  Dears.  &  B.  132,  2  Jur.  N.  S.  1236,  26 
L.  J.  M.  C.  10,  5  Wkly.  Rep.  119.  See,  how- 
ever, Horn  V.  Noel,  1  Campb.  61,  where  it  was 
contended  that  to  prove  a  Jewish  marriage  it 
is  not  enough  to  produce  witnesses  who  were 

[VI,  B,  1,  b] 


present  at  the  ceremony  in  the  synagogue, 
but  that  the  written  contract  between  the 
parties  should  be  produced  and  the  execution 
of  it  proved. 

Canada. —  Carrie  v.  Stairs,  25  N.  Brunsw, 

4. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  72, 
80;  and  also  Evidence,  17  Cyc.  491. 

Testimony  of  eye-witnesses  in  connection 
witli  other  circumstances  held  to  prove  a 
marriage  see  Casley  v.  Mitchell,  121  Iowa  90, 
96  N.  W.  725 ;  Glaser  v.  Dambmann,  82  Md. 
643,  32  Atl.  522. 

The  testimony  of  eye-witnesses  is  not  con- 
clusive of  the  fact  of  marriage.  Barnum  v. 
Barnura,  42  Md.  251;  In  re  Davis,  204  Pa. 
St.  602,  54  Atl.  475 ;  Perrine  v.  Kohr,  20  Pa. 
Super.  Ct.  36. 

Declaration  of  eye-witness  see  infra,  VI, 
B,  1,  e. 

Necessity  of  testimony  of  eye-witnesses 
see  supra,  note  44. 

69.  Casley  v.  Mitchell,  121  Iowa  96,  90 
N.  W.  725;  Com.  v.  Hayden,  163  Mass.  453, 
40  N.  E.  846,  47  Am.  St.  Rep.  468,  28  L.  R.  A. 
318. 

Declaration  of  person  officiating  see  infra, 
VI,  B,  1,  e. 

70.  In  re  Richards,  133  Cal.  524,  65  Pac. 
1034;  Com.  v.  Dill,  156  Mass.  226,  30  N.  E. 
1016;  Leighton  v.  Sheldon,  16  Minn.  243; 
Rockwell  i\  Tunnclirf,  V2  Barb.  (N.  Y.) 
408. 

Testimony  of  alleged  spouse  in  connection 
with  other  circumstances  held  to  show  a  mar 
riage  see  Mevers  v.  Pope,  110  Mass.  314; 
Bailey  v.  State,  36  Nebr.  808,  55  N.  W.  241 ; 
Mathews  v.  Silvander,  14  S.  D.  505,  85  N.  W. 
998. 

Testimony  of  alleged  spouse  held  insuffi- 
cient to  show  a  marriage  see  Henry  v.  Mc- 
Nealey,  24  Colo.  456,  50  Pac.  37;  Knorst  v. 
Knorst,  181  111.  347,  54  N.  E.  951  [afjtrming 
80  111.  App.  344]  ;  Sorensen  v.  Sorensen,  68 
Nebr.  483,  94  N.  W.  540,  98  N.  W.  837,  100 
N.  W.  930,  103  N.  W.  455;  In  re  Davis,  204 
Pa.  St.  602,  54  Atl.  475 ;  Luce's  Estate,  5  Pa. 
Dist.  137,  17  Pa.  Co.  Ct.  465;  Canadian, 
etc.,  Mortg.,  etc.,  Co.  v.  Bloomer,  14  Wash. 
491,  45  Pac.  34;  Blackburn  v.  Crawford,  3 
Wall.  (U.  S.)  175,  18  L.  ed.  186. 

Competency  of  alleged  spouse  to  testify  to 
fact  of  marriage  see  Witnesses. 

71.  Admissions  as  evidence  of  marriage  see 
also  Evidence,  16  Cyc.  1044  note  52,  1126. 

Declarations  as  evidence  of  marriage  see 
also  Evidence,  16  Cyc.  1126.  Declarations 
of  marriage  on  question  of  pedigree  see  also 
Evidence,  16  Cyc.  1226,  1227. 
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admitted  or  otherwise  declared  that  the  marriage  exists,  the  admission  or  declara- 
tion may  be  availed  of  as  evidence  of  the  marriage  and  declarations  of  an 
intention  to  marry  a  particular  woman  maybe  considered  on  the  question  whether 
the  marriage  subsequently  took  place."^^  *  On  the  other,  hand  if  the  parties  or 
either  of  them  have  denied  a  marriage  or  admitted  that  none  existed,  or  other- 
wise made  declarations  repugnant  to  the  existence  of  a  marriage,  these  statements 


72.  Alabama. —  Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374;  Green  i\  State,  59  Ala.  68; 
Buchanan  v.  State,  55  Ala.  154. 

Colorado. —  Hardenbrook  v.  Harrison,  11 
Colo.  9,  17  Pac.  72;  Kansas  Pac.  R.  Co.  v. 
Miller,  2  Colo.  442. 

Georgia. —  Bryan  v.  Doolittle,  38  Ga.  255. 

Maine. —  Camden  v.  Belgrade,  78  Me.  204, 
3  Atl.  652;  Laughlin  v.  Eaton,  54  Me.  156. 

Maryland. —  Jackson  r.  Jackson,  80  Md. 
176,  30  Atl.  752;  Crawford  v.  Blackburn,  17 
Md.  49,  77  Am.  Dec.  323. 

Minnesota. —  Hulett  V.  Carey,  66  Minn. 
327,  69  N.  W.  31,  61  Am.  St.  ^Rep.  419,  34 
L.  R.  A.  384. 

Missouri. —  Imboden  v.  St.  Louis  Union 
Trust  Co.,  Ill  Mo.  App.  220,  86  S.  W.  263. 

Neio  York. — >  Badger  v.  Badger,  88  N.  Y. 
546,  42  Am.  Rep.  263;  Alexander  v.  Cham- 
berlin,  1  Thomps.  &  C.  600 ;  Scudder  r.  Gori, 
3  Rob.  661,  18  Abb.  Pr.  223;  Matter  of  Baker, 
6  Dem.  Surr.  271. 

North  Carolina. —  Jones  v.  Reddick,  79 
N.  C.  290. 

Pennsylvania. —  Vincent's  Appeal,  60  Pa. 
St.  228;  Kenvon  v.  Ashbridge,  35  Pa.  St. 
157;  Hill  r.  Hill,  32  Pa.  St.  511;  Perrine  r. 
Kohr,  20  Pa.  Super.  Ct.  36;  De  Amarelli's 
Estate,  2  Brewst.  239;  Guardians  of  Poor  v. 
Nathans,  3  Pa.  L.  J.  Rep.  139;  King's  Es- 
tate, 9  Kulp  56. 

South  Carolina. —  Allen  r.  Hall,  2  Nott  & 
M.  114,  10  Am.  Dec.  578. 

Virginia. —  Womack  r.  Tankersley,  78  Va. 
242;  "Purcell  v.  Purcell,  4  Hen.  &  M.  507. 

Wisconsin. —  West  v.  State,  1  Wis.  209. 

England. —  Forster  v.  Forster,  L,  R.  2 
H.  L.  Sc.  244;  In  re  Sussex  Peerage,  11  CI. 
&  F.  85,  8  Jur.  793,  8  Eng.  Reprint  1034; 
Hervey  v.  Hervey,  2  W.  Bl.  877. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  60, 
75,  84. 

Compare  Gaines  v.  Relf,  12  How.  (U.  S.) 
472,  13  L.  ed.  1071. 

Admissions  and  declarations  of  marriage 
are  to  be  considered,  in  connection  with  other 
circumstances,  as  evidence  of  marriago. 
Glaser  v.  Dambmann,  82  Md.  643,  32  Atl. 
522;  Soyer  v.  Great  Falls  Water  Co.,  15 
Mont.  1,  37  Pac.  838;  Prickett  v.  Muck,  74 
Wis.  199,  42  N.  W.  256;  Patrickson  v. 
Patrickson,  L.  R.  1  P.  &  D.  86,  12  Jur.  N.  S. 
30,  35  L.  J.  P.  &  M.  48,  13  L.  T.  Rep.  N.  S. 
567,  14  Wkly.  Rep.  212. 
^  Admissions  and  declarations  held  insuffi- 
cient to  establish  a  marriage  see  Carpenter  v. 
Smith,  24  Iowa  200  (holding  that  the  joinder 
by  a  woman  of  a  man  whom  she  believes  her 
lawful  husband  as  co-plaintiff  in  an  action 
for  assault  upon  her,  and  the  judgment  re- 
covered in  the  action,  do  not  raise  a  pre- 


sumption conclusive  upon  her  that  her  mar- 
riage with  the  man  was  valid  as  to  grounds 
peculiarly  within  his  knowledge  rendering  it 
invalid)  ;  McConnell  v.  New  Orleans,  15  La. 
Ann.  410;  Matter  of  Rawson,  29  Misc. 
(N.  Y.  )  534,  61  N.  Y.  Suppl.  1078;  Bates  v. 
Bates,  7  Misc.  (N.  Y.)  547,  27  N.  Y.  Suppl. 
872  (holding  that  a  paper  signed  by  a  man, 
to  the  effect  "  that  Annette  F.  McGrath  is 
my  true  and  beloved  wife,"  is  not  sufficient 
to  prove  a  marriage,  where  the  facts  tend  to 
show  that  it  was  given  as  a  sham  to  enable 
the  woman  to  conceal  illicit  intercourse)  ; 
Turpin  v.  Public  Administrator,  2  Bradf. 
Surr.  (N.  Y.)  424;  Van  Ness  v.  Van  Ness, 
28  Fed.  Cas.  No.  16,869,  1  Hayw.  &  H.  251 
(holding  that  the  admissions  and  acknowl- 
edgments of  the  parties  to  a  pretended  mar- 
riage alleged  to  have  taken  place  in  Pennsyl- 
vania but  not  solemnized  as  required  by  the 
statutes  of  that  state  are  not  sufficient  to  es- 
tablish a  valid  marriage  between  the  parties 
when  made  only  in  the  presence  of  each  other 
and  not  in  the  presence  of  a  third  person)  : 
Wilson  V.  Mitchell,  3  Campb.  393  (holding 
that  to  support  a  defense  to  an  action  that 
plaintifl  was  under  coverture  when  the  cause 
of  action  accrued,  although  she  lived  as  a 
single  woman,  it  is  not  enough  to  prove  a 
bare  declaration  by  her  that  she  had  been 
married  to  a  man  who  is  still  alive,  without 
actual  proof  of  the  marriage  or  of  cohabita- 
tion with  her  supposed  husband,  particularly 
if  there  appears  to  be  any  reason  to  doubt 
that  the  marriage  was  valid). 

Declarations  held  to  be  inadmissible  see 
Smith  V.  Smith,  52  N.  J.  L.  207,  19  Atl.  255; 
Van  Tuyl  v.  Van  Tuyl,  57  Barb.  (N.  Y.)  235, 
8  Abb.  Pr.  N.  S.  5 ;  In  re  Sussex  Peerage,  11 
CI.  &  F.  85,  8  Jur.  793,  8  Eng.  Reprint  1034. 

Weight  of  admissions  and  declarations. — 
The  value  of  a  party's  declarations  to  prove 
his  marriage  depends  on  the  circumstances 
under  which  they  were  made.  Eldred  v.  El- 
dred,  97  Va.  606,  34  S.  E.  477.  Admissions 
as  to  the  fact  of  one's  own  marriage  are  en- 
titled tq  more  weight  than  denials.  Green- 
await  V.  McEnelley,  85  Pa.  St.  352.  And  see 
Drinkhouse's  Estate,  151  Pa.  St.  294,  24  Atl. 
1083.  See,  however,  Henry  v.  McNealey,  24 
Colo.  456,  50  Pac.  37;  McConnell  v.  New 
Orleans,  15  La.  Ann.  410;  Com.  i'.  Omo- 
hundro,  2  Brewst.  (Pa.)  298  (holding  that 
verbal  assertions  of  the  alleged  husband  dur- 
ing his  lifetime  will  not  establish  a  marriage 
in  favor  of  a  claimant  under  his  will,  if  the 
will  repels  all  presumption  of  marriage). 

73.  Hawlev  v.  Hawley,  180  111.  594,  54 
N.  E.  626;  Johnson  v.  Clancy,  105  Iowa  242, 
74  N.  W.  760;  Baughman  v.  Baughman,  32 
Kan.  538,  4  Pac.  1003. 
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may  be  considered  as  tending  to  disprove  a  marriage.*^^  The  declaration  of  a 
person  since  deceased  that  he  had  celebrated  a  marriage  between  certain  persons,'* 
or  that  he  had  witnessed  a  marriage  ceremonj,"^^  is  not  competent  proof  of  the 
marriage.  Declarations  of  third  persons  that  no  marriage  existed  are  not  as  a 
role  competent  evidence  against  the  parties  to  an  alleged  marriage  but  declara- 
tions of  members  of  the  families  of  the  parties  to  an  alleged  marriage  are 
competent  evidence  on  an  issue  of  pedigree.''^ 

f.  Cohabitation  and  Reputation — (i)  As  Establishing  Marriage  —  (a)  In 
General.  Independent  of  any  presumption  of  law,^^  and  independent  of  any 
direct  or  documentary  evidence,*^  a  marriage  may  be  circumstantially  established 
by  the  fact  that  a  man  and  woman  have  for  a  considerable  period  of  time  openly 
cohabited  as  husband  and  wife  and  recognized  and  treated  each  other  as  such,  so 
that  they  are  generally  reputed  to  be  married  among  those  who  have  come  in  con- 
tact wnth  them.  Such  circumstances  justify  a  finding  that  at  the  commencement 
of  the  cohabitation  the  parties  actually  entered  into  a  marriage.^^ 


74.  California. —  Sharon  v.  Sharon,  79  Cal. 
633,  22  Pac.  26,  131,  where  the  admission  was 
tacit.  See  however  In  re  James,  124  Cal. 
653,  57  Pac.  578,  1008,  holding  that  declara- 
tions of  a  decedent,  made  a  few  weeks  be- 
fore his  death,  that  he  was;  a  widower,  are 
inadmissible  in  opposition  to  a  claim  that 
he  was  married  at  that  time. 

Colorado. —  Henry  v.  McNealey,  24  Colo. 
456,  50  Pac.  37. 

Illinois. —  Laurence  v.  Laurence,  164  111. 
367,  45  N.  E.  1071.  See,  however,  HaAvley  v. 
Hawley,  180  111.  594,  54  N.  E.  626,  where  the 
alleged  husband's  denial  of  marriage  was  ex- 
plained by  his  desire  to  keep  it  secret  from 
his  sons. 

Maryland. —  Barnum  v.  Barnum,  42  Md. 
251. 

Missouri. —  Imboden  v.  St.  Louis  Union 
Trust  Co.,  Ill  Mo.  App.  220,  86  S.  W.  263. 

Neiv  York. —  Matter  of  Rawson,  29  Misc. 
534,  61  N.  Y.  Suppl.  1078;  Cunningham  v. 
Burdell,  4  Bradf.  Surr.  343;  Turpin  v.  Pub- 
lic Administrator,  2  Bradf.  Surr.  424. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  75, 
84. 

See,  however,  Johnson  v.  Clancy,  105  Iowa 
242,  74  N.  W.  760;  Hulett  t\  Carey,  66  Minn. 
327,  69  N.  W.  31,  61  Am.  St.  Rep.  419,  34 
L.  R.  A.  384  (holding  that  on  an  issue 
whether  deceased  executed  a  marriage  con- 
tract with  petitioner,  conveyances  executed 
by  him  subsequent  to  the  contract,  in  which 
he  is  described  as  a  single  man,  are  not  ad- 
missible against  petitioner)  ;  Smith  v.  Smith, 
52  N.  J.  L.  207,  19  Atl.  255 ;  Hill  v.  Hill,  32 
Pa.  St.  511  (holding  that  a  reputed  hus- 
band's declarations  in  denial  of  his  marriage 
cannot  be  admitted  to  disprove  it)  ;  Moore's 
Estate,  9  Pa.  Co.  Ct.  338  (where  declarations 
of  the  man  against  marriage  were  held  to  be 
no  evidence  as  against  the  woman ) . 

Relative  weight  of  admissions  and  denials 
see  supra,  note  72. 

75.  In  re  Sussex  Peerage,  11  CI.  &  F.  85,  8 
Jur.  793,  8  Eng.  Reprint  1034. 

76.  Sharp  v.  Johnson,  22  Ark.  79.  See, 
however.  In  re  Lauderdale  Peerage,  10  App. 
Cas.  692. 

77.  In  re  James,  124  Cal.  653,  57  Pac.  578, 
1008. 
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78.  See  Evidence,  16  Cyc.  1226,  1227. 

79.  See  cross-references  supra,  notes  1,  41. 
Cohabitation  as  consummation  of  marriage 

see  supra,  1,  D,  3. 

Cohabitation  as  validating  void  marriage 
see  supra,  V,  B. 

80.  See  supra,  VI,  A,  1,  b,  (i). 

81.  See  supra,  VI,  B,  1,  a-e. 

Cohabitation  and  reputation  as  corroborat- 
ing direct  evidence  of  marriage  see  infra,  VI, 
B,  1,  f,  (II). 

82.  Alalama.—  TdLxtt  v.  Negus,  127  Ala. 
301,  28  So.  713;  Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374;  Bynon  v.  State,  117  Ala.  80, 
23  So.  640,  67  Am.  St.  Rep.  163;  Ford  v. 
Ford,  4  Ala.  142.  An  .  see  Green  v.  State, 
59  Ala.  68,  holding  that  the  question  whether 
cohabitation  and  the  confessions  of  the  par- 
ties are  sufficient  and  convincing  evidence  of 
marriage  depends  on  their  connection  and 
consistency  in  the  particular  case. 

Arkansas. —  Scoggins  v.  State,  32  Ark.  205. 
Connecticut. —  Budington    V,    Munson,  33 
Conn.  481. 

Delaware. —  State  i\  Miller,  3  Pennew.  518, 
52  AtL  262. 

District  of  Columbia. —  Jennings  f.  Webb, 
8  App.  Cas.  43. 

Hawaii. —  Apong  v.  Marks,  1  Hawaii  83. 

Illinois.— Miller  v.  White,  80  111.  580; 
Harman  v.  Harman,  16  111.  85;  Marks  V. 
Marks,  108  111.  App.  371. 

Indiana. —  Bowers  v.  Van  Winkle,  41  Ind. 
432;  Trimble  V.  Trimble,  2  Ind.  76;  Fleming 
V.  Fleming,  8  Blackf.  234. 

Kentucky. —  Klenke  r.  Noonan,  118  Ky. 
436,  81  S.  W.  241,  26  Ky.  L.  Rep.  305;  Chiles 
V.  Drake,  2  Mete.  146,  74  Am.  Dec.  406; 
Donnelly  f.  Donnelly,  8  B.  Mon.  113;  Taylor 
V.  Shemwell,  4  B.  Mon.  575;  Crozier  v.  Gano, 
1  Bibb  257. 

Louisiana. —  Cole  v.  Langley,  14  La.  Ann. 
770;  Alloway  v.  Babineau,  8  La.  Ann.  469; 
Hobdy  r.  Jones,  2  La.  Ann.  944;  Holmes  V. 
Holmes,  6  La.  463,  26  Am.  Dec.  482;  Taylor 
t\  Swett,  3  La.  33,  22  Am.  Dec.  156. 

Maine. —  Taylor  v.  Robinson,  29  Me.  323; 
Carter  v.  Parker,  28  Me.  509. 

Maryland. —  Jackson  v.  Jackson,  80  Md. 
176,  30  Atl.  752;  Barnum  v.  Barnum,  42  Md. 
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(b)  Rebuttal  of  Presumjption  of  Marriage}^  Marital  cohabitation  and  repu- 
tation do  not  constitute  marriage ;  tliey  are  merely  facts  from  which  it  may  be 
presumed  that  the  party  actually  entered  into  a  marriage  when  the  cohabitation 
commenced;^'*  and  this  presumption  of  marriage  is  not  conclusive,  but  is  open  to 
rebuttal.^^  x\ccordingly  if  it  appears  that  there  was  in  fact  no  marriage  between 
die  parties  either  by  ceremony  or  by  contract  the  presumption  is  dispelled  and  loses 


251;  Formshill  v.  Murray,  1  Bland  479,  IS 
Am.  Dec.  344. 

Massachusetts. —  Com.  v.  Hurley,  14  Gray 
411;  Means  v.  Welles,  12  Mete.  356. 

Michigan. —  Proctor  v.  Bigelow,  38  Micli. 
282. 

Minnesota. —  Heminway  v.  Miller,  87  Minn. 
123,  91  N.  W.  428;  State  v.  Worthingham, 
23  Minn.  528. 

'New  Hampshire. — Stevens  v.  Reed,  37  N  II. 
49;  Dunbarton  v.  Franklin,  19  N.  H.  257. 

New  York.— G&n  v.  Gall,  114  N.  Y.  109, 
21  N.  E.  106  [affirming  12  N.  Y.  St.  604]  ; 
Chamberlain  v.  Chamberlain,  71  N.  Y.  423; 
Matter  of  Brush,  25  K  Y.  App.  Div.  610,  49 
N.  Y.  Suppl.  803;  People  v.  Bartholf,  24 
Hun  272;  Rockwell  v.  Tunnicliff,  62  Barb. 
408;  Percival  v.  Percival,  14  N.  Y.  St.  255; 
Baker  v.  Metzler,  Anth.  N.  P.  203 ;  Fenton  r. 
Reed,  4  Johns.  52,  4  Am.  Dec.  244 ;  Jenkins  v. 
Bisbee,  1  Edw.  377;  People  v.  McCormack,  4 
Park.  Cr.  9. 

North  Carolina. —  Jones  v.  Reddick,  79  N.  C. 
290;  Archer  v.  Haithcock,  51  N.  C.  421; 
Weaver  v.  Cryer,  12  N.  C.  337  ;  Whitehead  v. 
Clinch,  3  N.  C.  3;  Felts  V.  Foster,  1  N.  C. 
121.  If  persons  who  were  formerly  slaves 
lived  together  as  husband  and  wife  after 
the  passage  of  the  act  of  1886,  validating 
marriages  between  such  persons  their  co- 
habitation constitutes  conclusive  evidence  of 
their  consent  to  the  marriage  contract.  Long 
V.  Barnes,  87  N.  C.  329;  State  v.  Whitford, 
86  N.  C.  636. 

Ohio. —  Bruner  v.  Briggs,  39  Ohio  St.  478; 
Johnson  v.  Dudlev,  4  Ohio  S.  &  C.  PI.  Dec. 
243,  3  Ohio  N.  P.  "^196. 

Oregon. —  Murray  v.  Murray,  6  Oreg.  26. 

Pennsylvania. —  Durning  v.  Hastings,  183 
Pa.  St.  210,  38  Atl.  627;  Strauss'  Estate, 
168  Pa.  St.  561,  32  Atl.  98  [affirming  3  Pa. 
Dist.  425,  14  Pa.  Co.  Ct.  593];  Drinkhouse's 
Estate,  151  Pa.  St.  294,  24  Atl.  1083;  Lehi^li 
Valley  R.  Co.  v.  Hall,  61  Pa.  St.  361;  Thorn- 
dell  v.  Morrison,  25  Pa.  St.  326;  Senser  r. 
Bower,  1  Penr.  &  W.  450 ;  Chambers  v.  Dicks, 
2  Serg.  &  R.  475;  Com.  v.  Haylow,  17  Pa. 
Super.  Ct.  541;  Physick's  Estate,  2  Brewsr. 
179;  Guardians  of  Poor  v.  Nathans,  2  Brewst. 
149,  5  Pa.  L.  J.  1. 

South  Carolina. —  James  v.  Mickey,  26  S.  C. 
270,  2  S.  E.  130. 

Texas.— Wright  r.  Wright,  6  Tex.  3;  Tar- 
pley  V.  Poage,  2  Tex.  139;  Jackson  v.  State, 
8  Tex.  App.  60. 

Vermont. —  jSTorthfield  v.  Vershire,  33  Vt. 
110;  Mitchell  r.  Mitchell,  11  Vt.  134. 

Virginia. —  Womack  v.  Tankersley,  78  Va. 
242 ;  Purcell  v.  Purcell,  4  Hen.  &  M.  507. 

Wisconsin. —  Eaton  v.  Tallmadge,  24  Wis. 
217. 


United  States. —  Travers  v.  Reinhardt,  205 
U.  S.  424;  Adger  v.  Ackerman,  115  Fed. 
124,  52  C.  C.  A.  568;  Hinde  v.  Vattier, 
12  Fed.  Cas.  No.  6,512,  1  McLean  110  [re- 
versed on  another  ground  in  7  Pet.  252,  3 
L.  ed.  675]. 

Englamd. —  Campbell  v.  Campbell,  L.  R.  I 
H.  L.  Sc.  182;  Patrickson  v.  Patrickson,  L.  R. 
1  P.  &  D.  86,  12  Jur.  N.  S.  30,  35  L.  J.  P. 
&  M.  48,  13  L.  T.  Rep.  N.  S.  567,  14  Wkly. 
Rep.  212;  Doe  v.  Fleming,  4  Bing.  266,  5 
L.  J.  C.  P.  O.  S.  169,  12  Moore  C.  P.  500,  13 
E.  C.  L.  497 ;  Rex  v.  Stockland,  Burr.  S.  Cas. 
508,  1  W.  Bl.  368  note;  Rooker  v.  Rooker, 
9  Jur.  N.  S.  1329,  33  L.  J.  P.  &  M.  42,  3 
Swab.  &  Tr.  526,  12  Wkly.  Rep.  807 ;  Collins 
V.  Bishop,  48  L.  J.  Ch.  31.  And  see  Evans  v. 
Morgan,  2  Cromp.  &  J.  453,  2  Tyrw.  396. 

Canada. —  Baker  v.  Wilson,  8  Grant  Ch. 
(U.  C.)  376.  And  see  Power  v.  Howie,  11 
N.  Brunsw.  210. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  86, 
87. 

Exceptions  to  rule  see  supra,  note  10. 

83.  See  cross-references  supra,  notes  1,  2, 
41. 

84.  Alabama. —  Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374. 

California. —  Letters  i'.  Cady,  10  Cal.  533. 
jDeZatt-are.— State   v.    Wilson,    (1904)  G2 
Atl.  227. 

Illinois. —  McKenna  v.  McKenna,  180  111. 
577,  54  N.  E.  641  [affirming  73  111.  App.  64]  ; 
Marks  v.  Marks,  108  111.  App.  371. 

Massachusetts. —  Norcross  v.  Norcross,  155 
Mass.  425,  29  N.  E.  506. 

Missouri. —  State  v.  St.  John,  94  Mo.  App. 
229,  68  S.  W.  374. 

Neio  Hampshire. —  Dunbarton  v.  Franklin, 
19  N.  H.  257. 

New  Jersey. —  Collins  v.  Voorhees,  47  N.  J. 
Eq.  315,  20  Atl.  676,  14  L.  R.  A.  366,  47  N.  J. 
Eq.  555,  22  Atl.  1054,  24  Am.  St.  Rep.  412,  14 
L.  R.  A.  364  [affirming  46  N.  J.  Eq.  411,  19 
Atl.  172,  19  Am.  St.  Rep.  404]. 

New  York. —  Clayton  v.  Wardell,  4  N.  Y. 
230. 

Pennsylvania. —  Reading  F.  Ins.,  etc.,  Co.'g 
Appeal,  113  Pa.  St.  204,  6  Atl.  60,  57  Am. 
Rep.  448;  Hunt's  Appeal,  86  Pa.  St.  294; 
Com.  V.  Haylow,  17  Pa.  Super.  Ct.  541 ;  Hine's 
Estate,  10  Pa.  Super.  Ct.  124,  44  Wkly.  Notes 
Cas.  109;  Hunt  v.  Cleveland,  6  Pa.  Co.  Ct. 
592 

yir(7tma.— Eldred  i\  Eldred,  97  Va.  606, 
34  S.'E.  477. 

United  States. —  Holmes  v.  Holmes,  12  Fed. 
Cas.  No.  6,638,  1  Sawv.  99. 

,See  34  Cent.  Dig.  tit.  "Marriage,"  §§  61, 
62,  86,  87. 

85.  Hawaii. — Apong  v.  Marks,  1  Hawaii  83. 
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all  effect,^^  and  for  the  same  reason  the  presumption  is  rebutted  by  proof  that  the 
cohabitation  was  in  its  inception  illicit  and  non-marital.^'^    So  the  presumption  of 


ZZZiwois.— Myatt  i*.  Myatt,  44  111.  473; 
Crymble  v.  Crymble,  50  111.  App.  544. 

Indiana. —  Nossaman  v.  Nossaman,  4  Ind. 
648. 

Louisiana. —  Powers  v.  Charbmury,  35  La. 
Ann.  630;  Philbrick  v.  Spangler,  15  La.  Ann. 
46. 

Massachusetts. — Randlett  v.  Rice,  141  Mass. 
385,  6  N.  E.  238. 

Missouri. —  Adair  v.  Mette,  156  Mo.  496,  57 
S.  W.  551. 

Nebraska. —  Olson  v.  Peterson,  33  Nebr.  358, 
50  N.  W.  155. 

NeiD  Jersey. —  Collins  v.  Voorhees,  47  N.  J. 
Bq.  315,  20  Atl.  676,  14  L.  R.  A.  366,  47  N.  J. 
Eq.  555,  22  Atl.  1054,  24  Am.  St.  Rep.  412,  14 
L.  R.  A.  364  [affirming  46  N.  J.  Eq.  411,  19 
Atl.  172,  19  Am.  St.  Rep.  404]  ;  Goldbeck  v. 
Goldbeck,  18  N.  J.  Eq.  42. 

New  Yorfc.— Clayton  v.  Wardell,  4  N.  Y. 
230;  Makel  v.  John  Hancock  Mut.  L.  Ins.  Co., 
95  N.  Y.  App.  Div.  241,  88  N.  Y.  Suppl.  757. 

Oregon. —  McBean  v.  McBean,  37  Oreg.  195, 
61  Pac.  418. 

Pennsylvania. —  Reading  F.  Ins.  Co.'s  Ap- 
peal, 113  Pa.  St.  204,  6  Atl.  60,  57  Am.  Rep. 
448 ;  Com.  v.  Haylow,  17  Pa.  Super.  Ct.  541 ; 
Hunt  V.  Cleveland,  6  Pa.  Co.  Ct.  592. 

South  Carolina. —  Allen  v.  Hall,  2  Nott 
&  M.  114,  10  Am.  Dec.  578. 

Texas. —  Edelstein  v.  Brown,  ( Civ.  App. 
1904)  80  S.  W.  1027;  Lee  v.  State,  44  Tex. 
Cr.  354,  72  S.  W.  1005,  61  L.  R.  A.  904; 
Cuneo  V.  De  Cuneo,  24  Tex.  Civ.  App.  436,  59 
S.  W.  284. 

Utah.— Riddle  v.  Riddle,  26  Utah  268,  72 
Pac.  1081. 

Virginia. —  Eldred  v.  Eldred,  97  Va.  606, 
34  S.  E.  477. 

Canada. —  Preston  v.  Lyons,  24  Grant  Ch. 
(U.  C.)  142. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§61, 
62,  86,  87. 

It  has  been  held,  however,  that  where  the 
rights  of  third  persons  are  affected  and  the 
legitimacy  of  children  is  called  in  question, 
cohabitation  and  reputation  may  be  conclusive 
evidence  of  marriage.  Guardians  of  Poor  V. 
Nathans,  2  Brewst.  (Pa.)  149. 

Measure  of  proof  required  to  rebut  pre- 
sumption.—  It  has  been  variously  held  that 
the  presumption  of  marriage  arising  from  co- 
habitation and  reputation  can  be  rebutted 
only  by  overwhelming  proof  (Jackson  v. 
Rhem,  59  N.  C.  141),  clear  proof  {In  re  Shep- 
hard,  [1904]  1  Ch.  456,  73  L.  J.  Ch.  401,  90 
L.  T.  Rep.  N.  S.  249 ) ,  and  strong  and  weighty 
evidence  (Fox  v.  Bearblock,  17  Ch.  D.  429,  45 
J.  P.  648,  50  L.  J.  Ch.  489,  44  L.  T.  Rep.  N.  S. 
508,  29  Wkly.  Rep.  661)  ;  that  the  presump- 
tion must  be"  rebutted  by  positive  testimony 

(Guardians  of  Poor  v.  ISTathans,  2  Brewst. 

(Pa.)  149;  Doe  v.  Breakey,  2  U.  C.  Q.  B. 
349),  and  that  negative  testimony  of  persons 
who  never  witnessed  the  intercourse  is  not 
sufficient  (Guardians  of  Poor  v.  Nathan,  su- 

[VI,  B,  1,  f,  (i),  (b)] 


pra)  ;  and  finally  that  every  reasonable  possi- 
bility of  an  actual  marriage  must  be  dis- 
prove(J  (Ferrie  v.  Public  Administrator,  4 
Bradf.  Surr.  (N.  Y.)  28). 

Weight  of  testimony  of  parties  in  denial  of 
marriage. —  The  presumption  may  be  suifi- 
ciently  rebutted  by  the  testimony  of  the  par- 
ties in  denial  of  the  marriage  (Benavais  i. 
Barba,  32  La.  Ann.  1264;  Christy  v.  Clarke, 
45  Barb.  (N.  Y.)  529;  In  re  Bott,  10  Pa. 
Dist.  122),  although  they  are  interested  in 
negativing  the  fact  of  marriage  (Preston  r. 
Lyons,  24  Grant  Ch.  (U.  C.)  142.  Contra, 
Stevens  v.  Stevens,  56  N.  J.  Eq.  488,  38  Atl. 
460 ) .  Admissions  and  declarations  of  parties 
against  marriage  see  supra,  note  72. 

Conclusiveness  of  presumption  in  the  ab- 
sence of  evidence  in  rebuttal  see  supra,  VI, 
A,  1,  b,  (I). 

Rebuttal  by  admissions  and  declarations 
against  marriage,  by  word  or  by  conduct,  see 
supra,  VI,  A,  1,  b,  (i). 

Rebuttal  by  disproving  facts  on  which  pre- 
sumption rests,  such  as  the  fact  of  open 
marital  cohabitation,  general  reputation,  and 
public  recognition  of  the  marriage  has  been 
considered  in  another  connection.  See  supra, 
VI,  A,  1,  b,  (I). 

86.  Illinois.—  Port  v.  Port,  70  111.  484. 
Louisiana. — Benavais  v.  Barba,  32  La.  Ann. 

1264. 

New  Jersey.  —  Goldbeck  v.  Goldbeck,  1 8 
N.  J.  Eq.  42. 

New  York. —  Christy  v.  Clarke,  45  Barb. 
529. 

Pennsylvania. —  Tholey's  Appeal,  93  Pa.  St. 
36;  Hunt's  Appeal,  86  Pa.  St.  294;  Bott'3 
Estate,  10  Pa.  Dist.  122;  Gross'  Estate,  9  Pa. 
Dist.  76;  Hunt  r.  Cleveland,  6  Pa.  Co.  Ct. 
592.  See,  however.  Com.  v.  Haylow,  17  Pa. 
Super.  Ct.  541. 

South  Carolina. —  Rutledge  v.  Tunno,  69 
S.  C.  400,  48  S.  E.  297. 

Wisconsin. —  Spencer  v.  Pollock,  83  Wis. 
215,  53  N.  W.  490,  17  L.  R.  A.  848. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §§  61, 
62,  86,  87. 

However,  proof  that  there  was  no  formal 
ceremonial  marriage  does  not  necessarily  re- 
but the  presumption;  non  constat  that  the 
parties  did  not  enter  into  a  marriage  by  con- 
tract. Mullaney  v.  Mullaney,  65  N.  J.  Eq. 
384,  54  Atl.  1086;  People  v.  Bartholf,  24 
Hun  (N.  Y.)  272;  Hicks  v.  Cochran,  4  Edw. 
(N.  Y.)  107;  Grotgen  v.  Grotgen,  3  Bradf. 
Surr.  (N.  Y.)  373;  Richard  V.  Brehm,  73  Pa. 
St.  140,  13  Am.  Rep.  733. 

Admissions  and  declarations  of  parties 
against  marriage  as  defeating  presumption 
see  supra,  VI,  A,  1,  b,  (i). 

Weight  of  testimony  of  parties  in  denial 
of  marriage  see  supra,  note  85. 

87.  Howe's  Estate,  Myr.  Prob.  (Cal.)  100; 
Clavton  V.  Wardell,  4  N.  Y.  230;  U.  S.  Trust 
Co.  v.  Maxwell,  26  Misc.  (N.  Y.)  276,  57 
N.  Y.  Suppl.  53;  Bates  v.  Bates,  7  Misc. 
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marriage  arising  from  cohabitation  and  reputation  is  effectually  rebutted  bj  proof 
that  at  its  commencement  the  parties,  either  by  ceremony  or  by  contract,  in  fact 
entered  into  a  marriage  which  was  void  either  because  one  or  both  of  them  had  a 
prior  spouse  living  and  undivorced  or  because  it  was  otherwise  repugnant  to  law,^^  or 
by  proof  that  one  of  the  parties  was  at  the  commencement  of  the  cohabitation  the 
lawful  spouse  of  another  or  that  he  or  she  had  previously  cohabited  with  another 
in  such  a  manner  as  to  give  rise  to  a  presumption  of  marriage.^  And  if,  during 
the  coliabitation  with  one  woman,  the  man  cohabits  also  with  another  woman,  no 
presumption  of  a  marriage  with  either  arises.^^  And  the  presumption  may  be 
rebutted  by  proof  that  the  parties  to  the  cohabitation  finally  separated  without 
just  cause,^^  and  that  one  or  both  afterward  entered  into  a  marriage  with  another 


(N.  Y.)  547,  27  N.  Y.  Suppl.  872;  Ahlberg 
V.  Ahlberg,  24  N.  Y.  Suppl.  919;  McBean  v. 
McBean,  37  Oreg.  195,  61  Pac.  418;  Physick's 
Estate,  2  Brewst.  (Pa.)  179. 

Subsequent  cohabitation  is  presumed  to 
continue  to  be  illicit  (see  supra,  VI,  A,  3,  b), 
and  in  the  absence  of  evidence  of  a  subse- 
quent marriage  (see  infra,  VI,  B,  2)  none 
can  be  presumed. 

88.  Clark  v.  Cassidy,  64  Ga.  662 ;  McKenna 

V.  McKenna,  73  111.  App.  64  [affirmed  in  180 
111.  577,  54  N.  E.  641],  holding  that  if  the 
entire  transaction  is  established  by  direct 
evidence,  and  it  appears  therefrom  that  the 
parties  entered  into  a  contract  of  marriage, 
the  court  cannot  presume  from  any  subse- 
quent conduct  of  the  parties  that  any  other 
or  different  contract  was  entered  into.  And 
see  Lewis  r.  Ames,  44  Tex.  319;  In  re  Sheran, 
4  Terr.  L.  Rep.  (Can.)  83.  See,  however, 
Caujolle  V.  Ferrie,  23  N.  Y.  90  [affirming  26 
Barb.  177]  (holding  that  the  presumption  is 
not  overcome  by  the  fact  that  the  man  had 
declared  and  caused  to  be  recorded  his  pur- 
pose to  solemnize  the  marriage  by  the  public 
acts  prescribed  by  the  law  of  his  domicile, 
and  that  such  purpose  was  not  shown  to  have 
been  consummated,  but  that  there  was  an 
entry  on  the  record  of  such  declaration  im- 
porting that  nothing  came  of  it)  ;  Johnson  v. 
Johnson,  1  Coldw.  (Tenn.)  626;  Wilkinson  r. 
Payne,  4  T.  R.  468. 

Reason  of  rule. —  The  entire  transaction  be- 
tween the  parties  being  thus  shown  by  direct 
evidence,  and  there  being  no  direct  evidence 
of  a  subsequent  marriage,  the  cohabitation  is 
presumed  to  have  been  continued  by  virtue  of 
the  void  marriage,  and  the  burden  of  proving 
a  subsequent  marriage  is  on  the  party  wlio 
asserts  it.  See  supra,  VI,  A,  1,  a.  Sufficiency 
of  evidence  of  subsequent  marriage  see  infra, 

VI,  B,  2. 

89.  California.—  Case  v.  Case,  17  Cal.  598. 
Indiana. —  Nossaman  v.  Nossaman,  4  Ind. 

648. 

Missouri. —  Waddingham  r.  Waddinghaui, 
21  Mo.  App.  609. 

Wew  York. —  Decker  v.  Morton,  1  Redf . 
Surr.  477,  semhle. 

South  Carolina.—  State  v.  Whaley,  10  S.  C. 
500. 

Tennessee. —  Moore  v.  Moore,  102  Tenn.  148, 
52  S.  W.  778. 

Wisconsin. —  Spencer  v.  Pollock,  83  Wis, 
215,  53  N.  W.  490,  17  L.  R.  A.  848. 


Canada. —  Kidd  v.  Harris,  3  Ont.  L.  Rep. 
60;  Wright  v.  Skinner,  17  U.  C.  C.  P.  317; 
Hodgins  v.  McNeil,  9  Grant  Ch.  (U.  C.) 
305. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §§  61,  62, 
86,  87. 

Burden  of  proving  prior  marriage  see  su- 
pra, VI,  A,  1,  a. 

Presumption  of  death  or  divorce  of  prior 
spouse  see  supra,  VI,  A,  4. 

Sufficiency  of  evidence  of  prior  marriage 
see  infra,  VI,  B,  3. 

90.  George  v.  Thomas,  10  U.  C.  Q.  B.  604. 
And  see  Quackenbush  v.  Swortfiguer,  136  Cal. 
149,  68  Pac.  590. 

91.  Riddle  v.  Riddle,  26  Utah  268,  72  Pac. 
1081.  Compare  Branch  v.  Walker,  102  N.  C. 
34,  8  S.  E.  896. 

92.  Costill  r.  Hill,  55  N.  J.  Eq.  479,  40 
Atl.  32.  See,  however,  Caujolle  v.  Ferris,  23 
N.  Y.  90  [affirming  26  Barb.  177]  ;  Com.  r. 
Haylow,  17  Pa.  Super.  Ct.  541. 

93.  A  labama. —  Moore  r.  Heineke,  119  Ala. 
627,  24  So.  374;  Weatherford  v.  Weatherford, 
20  Ala.  548,  56  Am.  Dec.  206. 

Georgia. — •Norman  v.  Goode,  113  Ga.  121, 
28  S.  E.  317. 

lUinois.—  In  re  Maher,  204  111.  25,  68  N.  E. 
159;  Maher  v.  Maher,  183  111.  61,  56  N.  E. 
124;  Hiler  v.  People,  156  111.  511,  41  N.  E. 
181,  47  Am.  St.  Rep.  221. 

Louisiana. —  Casimir  v.  Blanc,  10  Rob.  448. 

Maryland. —  Jones  v.  Jones,  45  Md.  144. 

Neio  York. —  Chamberlain  v.  Chamberlain, 
71  N.  Y.  423;  Newton  v.  Southworth,  7  N.  Y. 
St.  130;  In  re  Stanley,  1  N.  Y.  St.  325. 

Vermont. —  Poultney  v.  Fair  Haven,  Brayt. 
185. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §§  61,  62, 
86,  87. 

The  presumption  is  not  conclusively  rebut- 
ted by  proof  of  a  subsequent  formal  mar- 
riage of  one  of  the  parties  to  a  third  person. 
Jenkins  v.  Jenkins,  83  Ga.  283,  9  S.  E.  541, 
20  Am.  St.  Rep.  316;  Christy  v.  Clarke,  45 
Barb.  (N.  Y.)  529  (holding  that  a  marriage' 
ceremony,  performed  when  the  man  is  in  ex- 
tremis, helpless,  surrounded  by  the  wife  and 
her  friends,  and  when  he  is  apparently  ob- 
livious not  only  of  a  previous  wife  but  of  his 
children  also,  can  afford  no  presumption 
against  a  previous  marriage  by  cohabita- 
tion) ;  James  v.  Mickey,  26  S.  C.  270,  2  S.  E. 
130;  Northfield  v.  Plymouth,  20  Vt.  582. 
And  see  infra,  VI,  B,  3. 
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or  afterward  cohabited  with  another  as  a  spouse.^^    However,  the  presumption 
of  marriage  arising  from  cohabitation  and  reputation  is  not  necessarily  rebutted 
by  the  fact  that  the  same  parties  subsequently  enter  into  a  ceremonial  marriage 
nor  by  the  fact  that  the  parties  are  of  different  social  rank  ;     nor  by  the  fact 
that  tlie  proper  records  disclose  no  evidence  of  marriage.^^ 

(ll)  As  CORBOBORATINO  DiRECT  EVIDENCE  OF  MARRIAGE?^     The  fact  of 

cohabitation  and  repute  is  frequently  proved,  not  as  in  itself  establishing  a  mar- 
riage, but  in  connection  with  direct  or  record  evidence  that  a  marriage  was  entered 
into  at  a  particular  time  or  place  ;  and  in  this  event  it  may  afford  strong  corrobora- 
tion of  such  evidence,  and  a  marriage  be  thus  established.^^ 


94.  Hooper  v.  McCaffery,  83  111.  App.  341 ; 
Casirair  v.  Blanc,  10  Rob.  (La.)  448. 

95.  Betsinger  v.  Chapman,  88  N.  Y.  487 
[affirming  24  Hun  15]  ;  Starr  v.  Peckj  1  Hill 
(N.  Y.)  270;  Simmons  v.  Simmons,  (Tex. 
Civ.  App.  1897)  39  S.  W.  639;  Shank  v. 
Wilson,  33  Wash.  612,  74  Pac.  812;  Adger  V. 
Ackerman,  115  Fed.  124,  52  C.  C.  A.  568. 

96.  Vincent's  Appeal,  60  Pa.  St.  228,  2 
Brewst.  239,  holding  that  while  difference  of 
rank  between  a  man  and  a  woman  alleged  to 
be  husband  and  wife  will  have  some  weight 
in  determining  the  question  of  their  marriag.3, 
it  will  not  prevail  against  unequivocal  and 
frequent  admissions  of  marriage,  cohabita- 
tion, and  reputation  among  those  to  whom 
they  were  jointly  known,  his  support  of  her 
and  his  children,  his  constant  recognition  of 
them  as  the  offspring  of  their  reputed  rela- 
tion, and  his  many  and  strong  expressions  of 
attachment  for  her  and  for  them. 

Marriage  between  a  Caucasian  and  a  negro 
may  be  proved  by  cohabitation  and  reputa- 
tion (Johnson  v.  Dudley,  4  Ohio  S.  &  C.  PI. 
Dec.  243,  3  Ohio  N.  P.  *196;  Honey  v.  Clark, 
37  Tex.  686;  Bonds  t\  Foster,  36  Tex.  68)  ; 
but  there  is  a  presumption  against  such  a 
marriage  (Rutledge  v.  Tunno,  69  S.  C.  400, 
48  S.  E.  297),  or  at  least  there  is  no  pre- 
sumption in  favor  of  it  (Armstrong  v. 
Hodges,  2  B.  Mon.  (Ky.)  69;  In  re  Omo- 
hundro,  66  Pa.  St.  113,  2  Brewst.  298,  hold- 
ing that  the  fact  that  a  man  has  cohabited 
with  and  introduced  a  slave  as  his  wife  and 
declared  her  children  to  be  his  is  not  suffi- 
cient to  establish  a  former  emancipation  and 
marriage).  And  see  Laurence  v.  Laurence, 
164  HI.  367,  45  N.  E.  1071;  Spencer  Pol- 
lock, 83  Wis.  215,  53  N.  W.  490,  17  L.  R.  A. 
848. 

97.  Ferrie  v.  Public  Administrator,  4 
Bradf.  Surr.  (N.  Y.)  28.  And  see  Caujolle 
V.  Ferrie,  23  N.  Y.  90  lafjlrming  26  Barb. 
177].  Contra,  Nossaman  v.  Nossaman,  4  Ind. 
648,  holding  that  a  marriage  cannot  be  pre- 
sumed from  cohabitation  where,  during  the 
only  period  in  which  the  parties  could  have 
lawfully  entered  into  a  marriage,  the  woman 
resided  in  a  certain  county,  and  the  record  of 
marriages  therein,  which  it  was  the  duty  of 
the  clerk  to  keep,  disclosed  no  marriage,  and 
the  clerk  of  no  other  county  could  lawfully 
have  issued  a  license;  that  it  will  not  be 
presumed  in  favor  of  a  marriage  that  either 
the  parties  or  the  county  oflficers  violated  the 
law. 

[VI,  B.  1,  f,  (I),  (B)] 


98.  See  cross-references  supra,  notes  1,  41. 
Cohabitation  as  consummation  of  marriage 

contract  see  supra,  I,  D,  3. 

99.  Illinois.— Hsiwley  v.  Hawley,  180  111. 
594,  54  N.  E.  626. 

Iowa. —  Jolmson  v.  Clancy,  105  Iowa  242,  71 
N.  W.  760;  Oilman  v.  Sheets,  78  Iowa  499,  43 
N.  W.  299,  cohabitation  in  connection  with  a 
marriage  certificate. 

Louisiana. —  Dunn  v.  Kenney,  11  Rob.  249 
(cohabitation  in  connection  with  the  fact 
that  a  marriage  was  celebrated  by  a  person 
acting  as  a  justice  of  the  peace)  ;  Wyche  v, 
Wyche,  10  Mart.  408  (cohabitation  in  con- 
nection with  marriage  contract ) . 

Maryland. —  Cheseldine  v.  Brewer,  1  Harr. 
&  M.  152,  cohabitation  in  connection  with 
evidence  of  agreement  to  marry. 

Massachusetts. —  Meyers  v.  Pope,  110  Mass. 
314. 

Michigan. —  Hutchins  v.  Kimmell,  31  Mich. 
126,  18  Am.  Rep.  164. 

Netv  Jersey. —  Smith  v.  Smith,  52  N.  J.  L. 
207,  19  Atl.  255;  Mullaney  v.  Mullanev,  65 
N.  J.  Eq.  384,  54  Atl.  1086;  Costill  t".  "Hill, 
55       J.  Eq.  479,  40  Atl.  32. 

Neiv  York. —  Hayes  v.  People,  25  N.  Y. 
390,  82  Am.  Dec.  364  [affirming  15  Abb.  Pr. 
163,  5  Park.  Or.  325]  ;  Starr  v.  Peck,  1  Hill 
270,  cohabitation  following  courtship, 

Pennsylvania. —  Drinkhouse's  Estate,  151 
Pa.  St.  294,  24  Atl.  1083  (cohabitation  fol- 
lowing courtship)  ;  Hine's  Estate,  10  Pa. 
Super.  Ct.  124,  44  Wkly.  Notes  Cas.  109; 
Guardians  of  Poor  v.  Nathans,  3  Pa.  L.  J. 
Rep.  139  (cohabitation  in  connection  witli 
evidence  of  agreement  per  verhe  de  prGesenti) ; 
Com.  V.  Cronin,  13  Wkly.  Notes  Cas.  76. 

Rhode  Island. —  State  v.  Tillinghast,  25 
R.  L  391,  56  Atl.  181;  Peck  v.  Peck,  12  R.  L 
485,  34  Am.  Rep.  702,  holding  that  cohabi- 
tation following  a  marriage  promise  is  prima 
facie  evidence,  but  not  conclusive,  of  consent 
between  the  parties  to  become  husband  and 
wife  de  prwsenti. 

South  Carolina. —  Prince  v.  Prince,  1  Rich. 
Eq.  282. 

Texas. —  Simmons  v.  Simmons,  ( Civ.  App. 
1897)  39  S.  W.  639  (cohabitation  following 
engagement  to  marry)  ;  Patterson  v.  State, 
17  Tex.  App.  102. 

Vermont. —  Northfield  v.  Plymouth,  20  Vt. 
582  (cohabitation  in  connection  with  record 
evidence)  ;  State  v.  Rood,  12  Vt.  396  (hold- 
ing that  evidence  that  a  man  and  woman  ap- 
peared before  a  person  acting  as  a  magistrate 
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2.  As  TO  Fact  of  Marriage  of  Persons  Previously  Sustaining  Illicit  Relations.^ 

It  has  been  seen  that  the  presumption  is  that  an  intercourse  ilhcit  in  its  origin 
because  of  the  faihire  of  the  parties  to  enter  into  a  marriage  either  by  cere- 
mony or  by  agreement  continues  to  be  illicit.^  This  presumption  is,  however, 
rebuttable,  and°a  subsequent  intermarriage  of  the  parties  may  be  shown  either  by 
direct  evidence  or  by  evidence  of  circumstances  froin  which  a  subsequent  mar- 
riao-e  may  be  inferred.^  Accordingly,  while  the  mere  fact  that  the  parties  con- 
tinued to  cohabit  does  not  give  rise  to  a  presumption  of  marriage,*  yet  if  it 
appears  that  the  later  cohabitation  took  on  a  matrimonial  character,  and  that  the 
parties  held  themselves  out  as  mm  and  wife,  and  treated  each  other  as  such  and 
were  generally  reputed  to  be  married,  the  presumption  of  the  continuance  of  the 
original  illicit  relation  is  rebutted,  and  a  subsequent  marriage  may  be  inferred.^ 


in  a  foreign  state  and  declared  their  consent 
to  a  marriage,  and  that  it  was  followed  by 
cohabitation  and  recognition  of  each  other  as 
husband  and  wife,  is  sufficient  prima  facie 
proof  of  a  marriage). 

Washington. — Summerville  v.  Summerville, 
31  Wash.  411,  72  Pac.  84. 

Wisconsin. —  Thompson  v.  Nims,  83  \Yis. 
261,  53  N.  W.  502,  17  L.  R.  A.  847. 

England. —  See  In  re  Dysart  Peerage,  6 
App.  Cas.  489. 

Evidence  held  insufficient  to  prove  a  mar- 
riage see  Henry  v.  McNealy,  24  Colo.  456,  50 
Pac.  37;  McKenna  v.  McKenna,  180  111.  577, 
54  N.  E.  641  [affirming  73  111.  App.  64]  ; 
Matter  of  Brush,  25  N.  Y.  App.  Div.  610,  49 
N.  Y.  Suppl.  803;  Luce's  Estate,  5  Pa.  Dist. 
137,  17  Pa.  Co.  Ct.  465;  Green's  Estate,  5  Pa. 
Co.  Ct.  605 ;  Blackburn  v.  Crawford,  3  Wall. 
(U.  S.)  175,  18  L.  ed.  186;  Arnold  v.  Chese- 
brough,  58  Fed.  833,  7  C.  C.  A.  508  [aifirm- 
ing  46  Fed.  700].  And  see  Hinckley  v.  Ayres, 
105  Cal.  357,  38  Pac.  735,  where  a  finding 
against  marriage  was  upheld. 

1.  See  cross-references  swpra,  page  871,  note 
1;  page  882,  note  41. 

2.  See  supra,  VI,  A,  3,  b. 

3.  See  cases  cited  infra,  note  5. 

No  distinct  act  of  marriage  need  be  proved 
in  order  to  overcome  the  presumption.  A 
subsequent  marriage  may  be  inferred  from 
circumstances.  Caujolle  v.  Ferrie,  23  N.  Y. 
90  [affirming  26  Barb.  177]  ;  Wilcox  v.  Wil- 
cox, 46  Hun  (N.  Y.)  32.  And  see  Travers  v. 
Reinhardt,  205  U.  S.  424.  See,  however,  U.  S. 
Trust  Co.  V.  Maxwell,  26  Misc.  (N.  Y.)  276, 
57  N.  Y.  Suppl.  53. 

4.  California. — Quackenbush  i\  Swortfiguer, 
136  Cal.  149,  68  Pac.  590;  Harron  v.  Harron, 
128  Cal.  303,  60  Pac.  932. 

Illinois.— V.  Pike,  112  111.  App.  243; 
Marks  v.  Marks,  108  111.  App.  371;  Crymble 
V.  Crymble,  50  111.  App.  544,  holding  that 
where  the  relations  between  a  man  and  a 
woman  were  originally  illicit,  their  action  in 
passing  as  husband  and  wife  will  be  regarded 
as  induced  by  a  desire  to  conceal  the  illicit 
relation,  and  not  as  an  acknowledgment  of 
the  marital  relation.  And  see  Robinson  v. 
Robinson,  188  111.  371,  58  N.  E.  906. 

Maryland. —  Jones  r.  Jones,  45  Md.  144. 

'New  York. —  Clavton  v.  Wardell,  4  N.  Y. 
230;  U.  S.  Trust  Co.  v.  Maxwell,  26  Misc. 
276,  57  N.  Y.  Suppl.  53;  Bates  v.  Bates,  7 


Misc.  547,  27  N.  Y.  Suppl.  872;  Fagan  v. 
Fagan,  11  N.  Y.  Suppl.  748;  Turpin  v.  Public 
Administrator,  2  Bradf.  Surr.  424.  And  see 
Matter  of  Rawson,  29  Misc.  534,  61  N.  Y. 
Suppl.  1078. 

Pennsylvania. —  Reading  F.  Ins.,  etc.,  Co.'s 
Appeal,  113  Pa.  St.  204,  6  Atl.  60,  57  Am. 
Rep.  448. 

Texas. —  Cuneo  v.  De  Cuneo,  24  Tex.  Civ. 
App.  436,  59  S.  W.  284. 

United  States. —  Arnold  r.  Chesebrough,  58 
Fed.  833,  7  C.  C.  A.  508  [affirming  46  Fed. 
700]. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  66. 

5.  California.— White  v.  White,  82  Cal. 
427,  23  Pac.  276,  7  L.  R.  A.  799. 

/Zhnois.— Elzas  v.  Elzas,  171  111.  632,  49 
N.  E.  717  [affirming  72  III.  App.  94],  holding 
that,  although  the  relation  between  the  par- 
ties was  in  its  inception  meretricious,  a  mar- 
riage is  sufficiently  proven  by  the  woman's 
testimony  that  they  made  a  contract  of  mar- 
riage, the  fact  that  they  immediately  moved 
from  disreputable  into  respectable  quarters 
and  continued  to  live  as  man  and  wife,  he  in- 
troducing and  representing  her  as  such,  and, 
on  the  birth  of  their  child,  sending  her  con- 
gratulations, and  testimony  that  he  told  an- 
other that  he  made  such  a  contract. 

Iowa. —  Johnson  v.  Clancy,  105  Iowa  242, 
74  N.  W.  760. 

Maryland. —  Jones  v.  Jones,  45  Md.  144, 
holding  that  marriage  may  be  inferred,  not- 
withstanding the  connection  between  the 
parties  was  illicit  in  its  inception,  from  the 
facts  that  after  the  birth  of  a  bastard  child 
the  parents  cohabited  together  and  treated 
each  other  as  man  and  wife,  and  treated  the 
child  as  their  own,  the  mother  assuming  the 
father's  name,  and  were  treated  as  and  re- 
puted to  be  man  and  wife  by  their  acquaint- 
ances. 

New  Yorfc.— Gall  v.  Gall.  114  N.  Y.  109, 
21  N.  E.  106  [affirming  12  N.  Y.  St.  604]; 
Hynes  r.  McDermott,  91  N.  Y.  451,  43  Am. 
Rep.  677;  Caujolle  v.  Ferrie,  23  N.  Y.  90 
[affirming  26  Barb.  177],  holding  that  the 
facts  that  the  man  desired  to  marry  the 
woman,  and  that,  although  he  might  have 
maintained  the  meretricious  intercourse  with- 
out opposition  from  his  family,  he  abandoned 
his  home  and  parents  to  live  with  her,  are 
some  evidence  that  he  did  contract  a  mar- 
riage. 
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It  has  been  seen  also  that  if  the  relation  between  two  parties  is  illicit  in  its  origin 
because  of  a  prior  subsisting  marriage  between  either  of  them  and  a  third  person, 
the  burden  of  proving  an  intermarriage  of  the  parties  after  dissolution  of  the 
prior  marriage  by  death  or  divorce  of  the  prior  spouse  rests  on  whomsoever 
asserts  that  the  parties  are  liusband  and  wife.^  This  burden  may  be  discharged 
and  the  subsequent  marriage  be  shown  by  eitlier  direct  or  circumstantial  evidenced 
The  authorities  are  not  in  accord,  however,  as  to  whether  the  fact  that  after  the 
death  or  divorce  of  the  prior  spouse  the  parties  continued  to  cohabit  as  husband 
and  wife  is  sujflicient  to  justify  an  inference  that  they  entered  into  a  new  mar- 
riage after  the  removal  of  tlie  im23ediment.^    In  case  an  actual  marriage  is 


OMo. — '  Johnson  v.  Dudley^  4  Ohio  S.  «fc  C. 
PI.  Dec.  243,  3  Ohio  N.  P.  196. 

Pennsylvania. —  Physick's  Estate,  2  Brewst. 
179. 

England.— ^\\\  v.  Hibbit,  25  L.  T.  Rep. 
N.  S.  183,  19  Wkly.  Rep.  250.  And  see  Re 
Haynes,  94  L.  T.  Rep.  N.  S.  431. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  66. 

Time  and  manner  of  change  of  relation. — 
Under  the  rule  that  a  connection  confessedly 
illicit  in  its  origin  will  be  presumed  to  retain 
that  character  until  some  change  is  estab- 
lished, it  is  not  necessary  in  order  to  establish 
such  change  to  show  the  precise  time  or  occa- 
sion thereof;  but  it  is  sufficient  if  the  facts 
show  that  a  change  must  have  occurred, 
transforming  the  illicit  intercourse  into  mat- 
rimonial cohabitation  (White  v.  White,  82 
Cal.  427,  23  Pac.  276,  7  L.  R.  A.  799;  Badger 

V.  Badger,  88  N.  Y.  546,  42  Am.  Rep.  263; 
CaujoUe  v.  Ferrie,  23  N.  Y.  90  [affirming  26 
Barb.  177]  ;  and  the  presumption  may  be  re- 
pelled, although  the  circumstances  fail  to  show 
how  the  change  from  concubinage  to  matri- 
mony took  place  (Caujolle  v.  Ferris,  supra). 

Sufficiency  of  cohabitation  and  reputation 
to  found  presumption  of  marriage  see  supra, 

VI,  A,  1,  b,  (I). 

6.  See  supra,  VI,  A,  1,  a. 

7.  Robinson  v.  Ruprecht,  191  111.  424,  61 
N.  E.  631;  Teter  r.  Teter,  101  Ind.  129,  51 
Am.  r.ep.  742;  Foster  v.  Hawley,  8  Hun 
(N.  Y.)  68. 

Evidence  of  subsequent  marriage  agree- 
ment.—  A  marriage  agreement  entered  into 
after  the  removal  of  the  impediment  may  be 
sufficiently  evidenced  by  any  clear  and  unam- 
biguous language  or  conduct.  Michigan  Uni- 
versity V.  McGuckin,  62  Nebr.  489,  87  N,  W. 
180,  57  L.  R.  A.  917,  64  Nebr.  300,  89  N.  W. 
778.  However,  the  fact  that  after  the  man 
obtained  a  divorce  from  his  prior  spouse  the 
other  woman  declared  a  desire  that  they 
might  live  together  as  husband  and  wife  is 
not  sufficient  to  show  an  express  marriage 
contract  w^hich  will  legalize  the  relation. 
Wertzel  v.  Central  Lodge,  No.  19,  A.  0. 
U.  W.,  11  Pa.  Co.  Ct.  269. 

Measure  of  proof  of  subsequent  marriage. — 
It  has  been  held  that  when  circumstantial 
evidence  is  relied  on,  the  circumstances  must 
be  such  as  to  exclude  the  inference  that  the 
former  relation  continued,  and  satisfactorily 
prove  that  it  was  changed  into  that  of  actual 
marriage  by  mutual  consent.  Foster  v. 
Hawley,  8  Hun  (N.  Y.)  68;  Williams  v.  Wil- 
liams, 46  Wis.  464,  1  N.  W.  98,  32  Am.  Rep. 
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722.  In  other  cases,  however,  it  has  been 
held  that  where  a  connection  is  unlawful  in 
its  inception  because  of  some  illegal  impedi- 
ment to  marriage,  slight  circumstances  may 
be  availed  of  to  show  that  its  character  was 
thereafter  changed  to  a  lawful  union  (State 
V.  Worthingham,  23  Minn.  528;  Adger  v. 
Ackerman,  115  Fed.  124,  52  C.  C.  A.  568), 
and  that  evidence  of  the  time  or  place  of  the 
change  is  not  indispensable  to  its  proof 
(Adger  v.  Ackerman,  supra). 

8.  Cohabitation  held  to  establish  a  subse- 
quent marriage  see  Manning  v.  Spunck,  199 
111.  447,  65  N.  E.  342  (where  a  husband  pro- 
cured a  divorce  on  constructive  notice  in  a 
state  in  which  neither  party  was  domiciled, 
and  thereafter  the  husband  and  another  wo- 
man were  married,  both  believing  that  no 
impediment  existed,  and  they  publicly  lived 
as  husband  and  wife  for  many  years,  in- 
cluding over  a  year  after  the  death  of  the 
first  wife)  ;  Robinson  v.  Ruprecht,  191  111. 
424,  61  N.  E.  631  (where  a  woman  entered 
into  a  marriage  innocently,  and  after  the 
removal  of  the  impediment  the  parties,  with 
knowledge  thereof,  continued  to  cohabit  as 
man  and  wife,  and  it  was  held,  in  favor  of 
their  children,  that  a  subsequent  marriage 
was  established)  ;  Teter  v.  Teter,  88  Ind.  494 
(where  the  marriage  was  contracted  in  good 
faith)  ;  Blanchard  v.  Lambert,  43  Iowa  228, 
22  Am.  Rep.  245;  Barker  v.  Valentine,  125 
Mich.  336,  84  N.  W.  297,  84  Am.  St.  Rep. 
578,  51  L.  R.  A.  787  (where  the  woman  en- 
tered into  a  marriage  innocently,  and  it  was 
held  in  her  favor  that  cohabitation  after  the 
removal  of  the  impediment  proved  a  subse- 
quent marriage)  ;  Eaton  v.  Eaton,  66  Nebr. 
676,  92  N.  W.  995,  60  L.  R.  A.  605  (so  hold- 
ing, even  though  the  existence  of  the  impedi- 
ment and  its  removal  were  unknown  to  the 
parties)  ;  Taylor  v.  Taylor,  63  N.  Y.  App. 
Div.  231,  71  N.  Y.  Suppl.  411  (where  the 
parties  married  innocently  and  continued  to 
cohabit  long  after  learning  of  the  removal 
of  the  impediment)  ;  Fordham  v.  Gouverneur 
Village,  5  N  Y.  App.  Div.  565,  39  N.  Y. 
Suppl.  396  (where  the  parties  married  inno- 
cently) ;  Jackson  v.  Claw,  18  Johns.  (N.  Y.) 
346  (where  the  parties  continued  to  co- 
habit long  after  the  lapse  of  the  period 
necessary  to  create  a  presumption  of  a 
prior  spouse's  death)  ;  Fenton  v.  Reed,  4 
Johns.  (N.  Y.)  52,  4  Am.  Dec.  244  (where 
both  parties  were  apparently  aware  of  the 
subsequent  death  of  the  prior  spouse)  ;  Rose 
V.  Clark,  8  Paige  (N.  Y.)  574;  Hyde  v.  Hyde, 
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void  for  other  reasons  than  an  existing  impediment,  a  subsequent  intermarriage 
of  the  parties  may  be  presumed  from  marital  cohabitation  and  repute.^ 

3.  As  TO  Fact  of  Prior  Marriage  of  Alleged  Spouse. A  prior  marriage  when 
asserted  in  derogation  of  a  subsequent  marriage  of  one  of  tlie  parties  with  a 
different  person  must  be  established  bj  strict  proof.^^    It  may,  however,  be 


3  Bradf.  Surr.  (N.  Y.)  509  (where  a  man 
had  lived  on  terms  of  criminal  intimacy  with 
a  woman  during  the  life  of  his  wife^  and 
after  the  death  of  his  wife  the  intimacy  con- 
tinued, and  the  parties  held  themselves  out 
to  the  public  as  man  and  wife  and  professed 
by  their  conduct  and  declarations  to  be 
bound  by  marital  ties,  exhibiting  a  continua- 
tion of  cohabitation  on  a  footing  different 
from  the  former  cohabitation)  ;  Machini  f. 
Zanoni,  5  Redf.  Surr.  (N.  Y.)  492  {semUe)  ; 
Yates  r.  Houston,  3  Tex.  433  (where  the 
parties  continued  to  cohabit  after  the  expira- 
tion of  the  period  necessary  to  create  a  pre- 
sumption of  a  prior  spouse's  death)  ;  Bull 
f.  Bull,  29  Tex.  Civ.  App.  364,  G8  S.  W.  727 ; 
Adger  v.  Ackerman,  115  Fed.  124,  52  C.  C.  A. 
568  (holding  that  where  parties  incompetent 
to  marry  enter  an  illicit  relation  with  a 
manifest  desire  to  live  in  a  matrimonial 
union  rather  than  in  a  state  of  concubinage, 
and  the  obstacle  to  their  marriage  is  subse- 
quently removed  to  their  knowledge,  their 
continued  cohabitation  raises  a  presumption 
of  a  marriage  immediately  after  the  removal 
of  the  impediment)  ;  Campbell  t*.  Campbell, 
L.  B.  1  H.  L.  Sc.  182. 

Cohabitation  held  not  to  establish  a  subse- 
quent marriage  see  Cartwright  v.  McGown, 
121  111.  388,  12  N.  E.  737,  2  Am.  St.  Rep. 
105  (where  the  woman  did  not  know  of  the 
man's  first  marriage,  and  the  man  did  not 
know  of  his  first  wife's  obtaining  a  divorce)  ; 
Howland  r.  Burlington,  53  Me.  54  (where 
the  parties  did  not  know  of  the  removal  of 
the  impediment)  ;  Randlett  v.  Rice,  141  Mass. 
385,  6  N.  E.  238  (where  the  woman  did  not 
know  of  the  man's  prior  marriage,  and  the 
man  did  not  know  of  his  first  wife's  subse- 
quent death)  ;  Collins  v.  Voorhees,  47  N.  J. 
Eq.  315,  20  Atl.  676,  14  L.  R.  A.  366,  47  N.  J. 
Eq.  555,  22  Atl.  1054,  24  Am.  St.  Rep.  412, 
14  L.  R.  A.  364  [affirming  46  N.  J.  Eq.  411, 
19  Atl.  172,  19  Am.  St.  Rep.  404]  (holding  that 
cohabitation  following  an  illegal  marriage  and 
continued  after  the  obstacle  to  a  legal  mar- 
riage is  removed  does  not  of  itself  prove  a 
legal  marriage)  ;  O'Gara  v.  Eisenlohr,  38 
N.  Y.  296  (holding  that  there  is  no  presump- 
tion of  remarriage  where  the  second  spouse 
did  not  know  of  the  first  marriage)  ;  Wright 
V.  Wright,  48  How.  Pr.  (N.  Y.)  1  (where 
the  parties  were  not  reputed  to  be  man  and 
wife,  and  the  man  spoke  of  the  woman  as  his 
wife  only  four  times  in  sixteen  years)  ;  Mat- 
ter of  Stanley,  1  N.  Y.  St.  325;  Jones  v. 
Jones,  4  Pa.  Dist.  223;  Riddle  v.  Riddle,  26 
Utah  268,  72  Pac.  1081;  Williams  v.  Wil- 
liams, 46  Wis.  464,  1  N.  W.  98,  32  Am.  Rep. 
722  (holding  that  proof  of  cohabitation  or 
conduct,  unless  referring  to  a  time  subse- 
quent to  the  removal  of  the  impediment,  is 
not  sufficient  to  show  a  subsequent  mar- 
riage) ;  Lapsley  v.  Grierson,  1  H.  L.  Cas. 


498,  9  Eng.  Reprint  853.  And  see  North- 
field  V,  Plymouth,  20  Vt.  582. 

Cohabitation  as  ratification  of  void  mar- 
riage see  supra,  V,  B. 

Sufficiency  of  cohabitation  and  reputation 
to  create  presumption  of  marriage  see  supra, 
VI,  A,  1,  b,  (I). 

9.  Travers  v.  Reinhardt,  25  App.  Cas. 
(D.  C.)  567;  Johnson  v.  Dudley,  4  Ohio  S.  & 
C.  PI.  Dec.  243,  3  Ohio  N.  P.  196;  Com.  v. 
Haylow,  17  Pa.  Super.  Ct.  541;  Wilkinson 
V.  Rayner,  4  T.  R.  468. 

10.  See  cross-references  supra,  page  871. 
note  1  ;  page  882,  note  41. 

Burden  of  proof:  As  to  fact  of  prior  mar- 
riage see  supra,  V,  A,  1,  a.  As  to  validity  of 
prior  marriage  see  supra,  VI,  A,  4. 

Presumption  in  favor  of  second  marriage 
see  supra,  VI,  A,  4. 

11.  Hager  v.  Brandt,  111  Iowa  746,  82 
N.  W.  1016  (holding  that  the  evidence  must 
be  clear)  ;  Bowman  v.  Little,  101  Md.  273, 
61  Atl.  223,  657,  1084  (especially  where  there 
is  issue  of  the  second  marriage)  ;  U.  S.  v. 
Green,  98  Fed.  63  (where  clear  and  convinc- 
ing evidence  was  required). 

Evidence  held  insufiffcient  to  establish  a 
prior  marriage  see  Jones  v.  Gilbert,  135  111. 
27,  25  N.  E.  566  (where  an  alleged  former 
husband's  testimony  to  the  fact  of  marriage 
was  held  insufficient  to  invalidate  a  subse- 
quent marriage  of  the  alleged  wife,  she  hav- 
ing denied  a  former  marriage,  and  the  alleged 
former  husband  having  remarried  without  di- 
vorce) ;  Myatt  v.  Myatt,  44  111.  473;  Rooney 
V.  Rooney,  54  N.  J.  Eq.  231,  34  Atl.  682; 
Dailey  v.  Frey,  206  Pa.  St.  227,  55  Atl.  962 
(holding  that  where  plaintiff's  legitimacy  is 
denied  on  the  ground  of  a  prior  marriage  of 
her  mother,  a  finding  in  favor  of  plaintiff 
will  be  sustained  where  the  evidence  of  a 
previous  marriage  had  opposed  to  it  the  evi- 
dence of  the  reception  of  the  parents  of  plain- 
tiff by  her  mother's  family  as  married,  the 
acknowledgment  of  the  husband  and  the 
treatment  of  plaintiff  from  her  birth  as  a 
legitimate  child,  the  entire  absence  of  any 
appearance  or  question  of  the  alleged  first 
husband  during  the  whole  life  of  the  al- 
leged wife,  the  possibility  of  confusion  of  two 
families  of  the  same  name,  and  finally  the 
presumption  in  favor  of  innocence  of  the  al- 
leged bigamy)  ;  Simon  v.  State,  31  Tex.  Cr. 
186,  20  S.  W.  399,  716,  37  Am.  Rep.  802 
(holding  that  a  prior  marriage  of  a  woman 
is  not  proved  by  the  fact  that  she  bore  a 
man's  name  and  that  her  child  claimed  the 
man  as  father)  ;  Gaines  v.  Relf,  12  How. 
(U.  S.)  472,  13  L.  ed.  1071;  U.  S.  v.  Green, 
98  Fed.  63  (where  it  was  held  that  under  the 
circumstances  evidence  of  a  prior  marriage 
ceremony,  without  evidence  of  the  alleged 
former  wife's  competency  to  marry,  was  in- 
sufficient ) . 
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established  by  proof  of  marital  cohabitation,  recognition,  and  reputation,^^  or  by 
the  admissions  of  the  spouse  who  is  alleged  to  have  contracted  the  prior 
marriage. 

4.  As  TO  Continuance  of  Prior  Marriage  of  Alleged  Spouse.^*  It  lias  been  seen 
that  where  a  person  lias  been  twice  married,  it  may  be  presumed  in  favor  of  the 
second  marriage  that  at  the  time  thereof  the  first  marriage  had  been  dissolved  by 
divorce  or  by  death  of  the  former  spouse.^^  Tliis  presumption,  however,  is  not 
conclusive;  the  party  against  whom  it  operates  may  rebut  it  by  any  competent 
evidence  tending  to  show  that  at  the  time  of  the  second  marriage  the  first 
marriage  was  subsisting.^^    The  presumption  may  nevertheless  be  reinforced  by 


Evidence  held  sufficient  to  establish  a  prior 
marriage  see  Matter  of  Hamilton,  12  N,  Y. 
Suppl.  798,  2  Connoly  Surr.  471  [affirmed  in 
76  Hun  200,  27  N.  Y.  Suppl.  813];  Rhode 
Island  Hospital  Trust  Co.  v.  Thorndike,  24 
R.  I.  105,  52  Atl.  873. 

12.  Alabama. —  Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374. 

Kentucky. —  Ewing  v.  Bibb,  7  Bush  654. 

Maine. —  Camden  v.  Belgrade,  75  Me.  126, 
46  Am.  Rep.  364. 

t^ew  York.—  O'Gara  v.  Eisenlohr,  38  N.  Y. 
296;  Brower  v.  BoAvers,  1  Abb.  Dee.  214; 
Degnan  v.  Degnan,  17  N.  Y.  Suppl.  883;  In 
re  Hamilton,  12  N.  Y.  Suppl.  708,  2  Connoly 
Surr.  471  [affirmed  in  76  Hun  200,  27  N.  Y. 
Suppl.  813].  Contra,  Clayton  v.  Wardell,  4 
N.  Y.  230. 

Pennsylvania. —  King's  Estate,  9  Kulp  56. 

Compare  Bowman  v.  Little,  110  Md.  273, 
61  Atl.  223,  657,  1084;  Greenland  v.  Brown, 
1  Desauss.  Ea.  (S.  C.)  196. 

Contra.—  Doe  v.  Me  Williams,  3  U.  C.  Q.  B. 
165. 

The  presumption  of  marriage  from  cohabi- 
tation and  repute  is  generally  rebutted  by 

proof  of  a  subsequent  formal  marriage  of  one 
of  the  parties  and  a  third  person.  See  supra, 
VI,  B,  1,  f,  (I),  (B). 

13.  Gaines  v.  Hennen,  24  How.  (U.  S.) 
553,  16  L.  ed.  770;  Patterson  v.  Gaines,  6 
How.  (U.  S.)  550.  12  L.  ed.  553.  Contra, 
see  Myatt  v.  Myatt,  44  111.  473;  Culver's 
Estate,  7  Kulp  (Pa.)  219;  Gaines  v.  Relf, 
12  How.  (U.  S.)  472,  13  L.  ed.  1071. 

14.  See  cross-references  supra,  page  871, 
note  1 ;  page  882,  note  41. 

15.  See  supra,  VI,  A,  4. 

16.  Murray  v.  Murray,  6  Oreg.  17 ;  Thomas 
f.  Thomas,  124  Pa.  St.  646,  17  Atl.  182 ;  Wil- 
liams V.  Williams,  63  Wis.  58,  23  N.  W.  110, 
53  Am.  Rep.  253.  And  see  Edinburgh  L. 
Assur.  Co.  i\  Ferguson,  32  U.  C.  Q.  B.  253. 

Evidence  held  sufficient  to  rebut  presump- 
tion of  dissolution  see  People  v.  Willard,  92 
Cal.  482,  29  Pac.  585  (where  the  refusal  of 
a  woman  twice  married  to  disclose  the  name 
of  her  former  husband,  and  her  failure  to 
show  a  dissolution  of  the  marriage  in  any 
manner,  were  held  sufficient  to  discredit  her 
statement  that  she  was  single  at  the  date  of 
the  second  marriage,  and  sufficient  to  war- 
rant the  jury  in  finding  that  her  second  mar- 
riage was  unlawful)  ;  Wilson  v.  Allen,  108 
Ga.  275,  33  S.  E.  975  (where  the  evidence 
produced  by  a  woman  twice  married  to  show 
a  divorce  from  the  former  husband  consisted 
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of  records  of  the  court  showing  only  one  ver- 
dict for  divorce,  and  an  entry  afterward 
made  on  the  docket  that  the  divorce  case  was 
dismissed)  ;  Cole  v.  Cole,  153  111.  585,  38 
N.  E.  703  (holding  that  where  it  is  proved 
that  a  man  and  a  Avoman  were  legally  mar- 
ried ;  that  she  has  in  no  way  violated  her 
marriage  obligations;  that  he  deserted  her 
without  cause ;  that  the  marriage  was  never 
dissolved  in  the  jurisdiction  in  which  they 
lived  together  and  in  which  she  continued  to 
live ;  and  that  she  has  no  personal  knowledge 
of  his  obtaining  a  divorce,  the  presumption 
is  that  a  second  marriage  contracted  by 
him  during  her  life  is  invalid)  ;  Schmisseur 
V.  Beatrie,  147  111.  210,  35  N.  E.  525  (where 
a  man  filed  a  bill  for  divorce,  and  on  the 
same  day  he  was  married  to  another  woman 
and  suffered  the  bill  to  be  dismissed,  and  the 
records  of  the  county  in  which  both  he  and 
his  first  wife  had  resided  show  no  other 
suit  for  divorce)  ;  Thomas  V.  Thomas,  19 
Nebr.  81,  27  N.  W.  84;  Rex  t\  Harborne,  2 
A.  &  E.  540,  1  Harr.  &  W.  36,  4  L.  J.  M.  C. 
49,  4  N.  &  M.  341,  9  E.  C.  L.  255  (where  a 
man's  first  wife  w^as  alive  in  a  distant  colony 
twenty-six  days  before  the  second  marriage, 
and  it  was  held  that  the  jury  were  justified 
in  finding  the  second  marriage  to  be  void ) . 

Evidence  held  insufficient  to  rebut  presump- 
tion of  dissolution  see  Gerlach  v.  Turner,  89 
Cal.  446,  26  Pac.  870  (hearsay  evidence  of 
invalidity  of  divorce)  ;  Pittinger  v.  Pittinger, 
■28  Colo.  308,  64  Pac.  195,  89  Am.  St.  Rep. 
193  (evidence  that  a  woman  married  deceased 
in  Colorado  six  years  after  his  separation 
from  his  first  wife  in  Pennsylvania,  with 
whom  he  had  lived  but  three  years,  and  whom 
he  left,  believing  her  guilty  of  conduct  which 
would  entitle  him  to  a  divorce,  and  that  the 
first  wife  never  obtained  a  divorce,  but  mar- 
ried again,  and  the  testimony  of  the  first  wife 
that  deceased  never  obtained  a  divorce  from 
her,  and  that  no  papers  for  that  purpose 
were  ever  served  on  her)  ;  Potter  v.  Clapp, 
203  111.  592,  68  N.  E.  81,  96  Am.  St.  Rep. 
322 ;  Coal  Run  Coal  Co.  v.  Jones,  127  111. 
379,  8  N.  E.  865,  20  N.  E.  89  [affirming  19 
111.  App.  365]  (holding  that  the  presumption 
is  not  overcome  by  the  fact  that  a  man's  first 
wife  was  living  at  the  time  of  his  second 
marriage  and  had  not  obtained  a  divorce, 
since  a  divorce  may  have  been  obtained  by 
him)  ;  Boulden  v.  Mclntire,  119  Ind.  574,  21 
N.  E.  445,  12  Am.  St.  Rep.  453  (holding  that 
the  record  of  a  divorce  obtained  by  the  wo- 
man's first  husband  in  Ohio  subsequent  to 
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proof  of  siicli  facts  as  will  establish  a  dissolution  of  the  prior  marriage  ;  ^'^  and  on 
an  issue  as  to  the  validity  of  a  marriage,  hearsay  evidence  that  the  husband  had 
previously  been  married  to  another  woman  is  offset  by  hearsay  evidence  that  he 
was  subsequently  divorced  from  lier.^^ 

5.  As  TO  Validity  of  Marriage  Generally. It  has  been  seen  that  the  validity 
of  a  marriage  which  has  in  fact  been  contracted  may  be  established  by  presump- 
tive evidence  ;  that  is  to  say,  in  the  absence  of  evidence  to  the  contrary,  an  actual 
marriage  is  presmned  to  be  regular  and  valid.^  This  presumption  is  not  conclu- 
sive ;  it  may  be  rebutted  by  evidence  of  facts  invalidating  the  marriage.^^  To 
overcome  the  presumption  however,  the  evidence  of  the  invalidating  facts  must 
be  strong  distinct,  satisfactory,  and  conclusive  ;     and  if  there  is  any  evidence  to 


the  death  of  her  second  husband  is  not  con- 
clusive evidence  that  she  had  not  previously 
obtained  a  divorce  in  Indiana)  ;  Tuttle  r. 
Raish,  116  Iowa  331,  90  N.  W.  06  (where  the 
evidence  was  held  insufficient  to  preclude  a 
finding  against  divorce)  ;  Scott  r.  Scott,  77 
S.  W.  1122,  25  Ky.  L.  Rep.  1356  (holding 
that  the  presumption  of  the  legality  of  the 
last  marriage  was  not  overthrown  by  the 
mere  denial  of  the  first  wife,  wholly  unsup- 
ported, that  the  husband  was  divorced  from 
her);  Le  Brun  v.  Le  Brun,  55  Md.  496; 
Nixon  r.  Wichita  Land,  etc.,  Co.,  84  Tex.  408, 
19  S.  W.  500  (where  both  husband  and  wife 
contracted  second  marriages,  and  the  validity 
of  the  husband's  second  marriage  was  in 
issue,  and  it  was  held  that  the  mere  fact  that 
one  of  the  children  of  the  first  marriage 
testified  that  she  never  heard  of  any  divorce, 
and  that  another  witness  swore  that  the 
first  wife  believed  her  first  husband  to  be 
dead  when  she  married  her  second  husband, 
would  not  overcome  the  presumption  of  di- 
vorce ) . 

Degree  of  evidence. —  Although  the  burden 
of  proving  the  contention  that  a  divorce  had 
not  been  obtained  before  the  second  marriage 
is  on  the  party  attacking  it,  yet  he  is  not  re- 
quired to  make  plenary  proof  of  that  conten- 
tion. It  is  enough  that  he  introduces  such 
evidence  as,  in  the  absence  of  all  counter  tes- 
timony,  will  afi"ord  reasonable  ground  for  pre- 
suming that  the  contention  is  true.  Schmis- 
seur  r.  Beatrie,  147  111.  210,  35  N.  E.  525. 

17.  Dixon  f.  People,  18  Mich.  84,  where 
the  facts  were  held  to  conclusively  establish 
death  of  the  former  spouse. 

18.  Lampkin  v.  Travelers'  Ins.  Co.,  11  Colo. 
App.  249,  52  Pac.  1040. 

19.  See  cross-references  supra,  page  871, 
note  1;  page  882,  note  41. 

20.  See  supra,  VI,  A,  2. 

21.  Barber  v.  People,  203  111.  543,  68  N.  E. 
93;  Whittle  r.  State,  43  Tex.  Cr.  468,  66 
S.  W.  771  (holding  that  where  the  prosecu- 
tion claimed  that  defendant's  marriage  to  a 
certain  woman  whose  name  was  alleged  to  be 
forged  was  illegal  and  fraudulent,  it  was 
proper  to  permit  evidence  that  defendant, 
subsequent  to  his  alleged  marriage  to  such 
■woman,  introduced  another  woman  as  his 
wife)  ;  Lacon  r.  Higgins,  D.  &  R.  N.  P.  38, 
16  E.  C.  L.  428.  3  Stark.  178,  3  E.  C.  L. 
643.  25  Rev.  Rep.  779 ;  Standen  r.  Standen,  1 
Peake  N.  P.  45,  6  T.  R.  331  note. 
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22.  Piers  v.  Piers,  2  H.  L.  Cas.  331,  13 
Jur.  569,  9  Eng.  Reprint  1118  (holding  that 
the  presumption  in  favor  of  the  issuance  of  a 
special  license  is  not  repelled  by  evidence  of 
the  bishop  of  the  diocese,  thirty  years  after 
the  marriage,  that  he  never  granted  a  license 
for  the  marriage,  Avhere  the  license  might 
have  been  granted  by  the  late  bishop,  who 
died  a  year  and  a  half  before  the  marriage)  ; 
Delpit  "v.  Cote,  20  Quebec  Super.  Ct.  338 
(holding  that  in  the  case  of  persons  who  had 
previously  professed  the  Roman  catholic  re- 
ligion going  before  a  protestant  minister  for 
the  purpose  of  being  married,  any  presump-. 
tion  in  favor  of  their  continuing  to  profess 
their  previous  religion  would  yield  to  the 
stronger  presumiption  in  favor  of  the  validity 
of  the  marriage) . 

The  presumption  is  less  strong  where  there 
is  no  issue  and  where  the  parties  to  the  mar- 
riage admit  its  invalidity.  In  re  McLoughlin, 
L.  R.  1  Ir.  421. 

Evidence  held  sufficient  to  rebut  presump- 
tion of  validity  see  Locklayer  v.  Locklayer, 
139  Ala.  354,  35  So.  1008  (where  the  evi- 
dence was  held  to  support  a  finding  that  the 
reputed  husband  of  a  white  woman  was  a 
negro,  so  that  their  marriage  was  void)  ; 
Gall  V.  Gall,  114  N.  Y.  109,  21  N.  E.  106 
(where  the  evidence  was  held  to  support  a 
finding  that  a  man  contracted  a  second  mar- 
riage in  bad  faith  without  taking  prosper 
steps  to  learn  whether  his  first  wife  w^as  liv- 
ing) ;  Jaques  v.  Public  Administrator,  1 
Bradf.  Surr.  (N.  Y.)  499  (where  the  woman 
did  not  regard  an  informal  marriage  as  bind- 
ing ) . 

Evidence  held  insufficient  to  rebut  presump- 
tion of  validity  see  Aldrich  v.  Steen,  (Nebr. 
1904)  98  N.  W.  445,  100  N.  W.  311  (where  the 
evidence  w^as  held  not  to  show  such  a  total 
want  of  understanding  as  to  avoid  a  mar- 
riage for  insanity,  in  the  absence  of  fraud 
or  undue  influence)  ;  Davis  v.  Davis,  7  Daly 
(N.  Y.)  308  (although  the  woman  did  not 
intend  that  the  marriage  should  create  any 
real  obligation)  ;  Maggett  v.  Roberts,  112 
N.  C.  71,  16  S.  E.  919  "(holding  that  the  mere 
fact  that  a  marriage  is  solemnized  two  days 
after  the  date  of  expiration  of  the  register's 
term  of  office  is  not  of  itself  sufficient  evi- 
dence to  go  to  the  jury  to  rebut  the  presump- 
tion that  the  license  was  issued  during  the 
register's  term  of  office)  ;  Hilton  v.  Roylance, 
25  Utah  129,  69  Pac.  660,  95  Am.  St.  Rep. 
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support  a  finding  in  favor  of  the  marriage  it  will  be  sustained.^^  While  the  pre- 
sumption in  question  is  rebuttable,  yet  the  evidence  may  be  such  as  conclusively  to 
establish  the  validity  of  the  marriage.^ 

VII.  TRIAL.25 

A.  Questions  For  Court  and  For  Jury.  The  existence  in  fact  of  a  mar- 
riage,^^  and  the  existence  of  the  facts  essential  to  a  valid  marriage,^^  and  of  other 
facts  relating  thereto,^^  are  to  be  determined  by  the  jury  (if  it  be  a  jury  case), 
where  the  evidence  is  conflicting;^^  and  it  rests  with  the  trier  of  the  facts 
whether  or  not  the  testimony  of  a  witness  is  to  be  believed.^^  It  is  likewise  within 
the  province  of  the  jury  in  such  case  to  say  whether  a  marriage  is  to  be  inferred 
from  marital  cohabitation  and  reputation  whether  the  presumption  arising  from 
marital  cohabitation  and  reputation  is  rebutted  ;  whether  a  cohabitation  illicit  in  its 
origin  continued  so  or  whether  the  parties  subsequently  entered  into  a  marriage 


821,  58  L.  R.  A,  723  (where  the  evidence  re- 
lating to  a  ceremony  of  sealing  performed 
between  a  man  and  woman,  members  of  the 
mormon  church,  was  held  to  show  such  be- 
lief and  good  faith  on  the  part  of  the  con- 
tracting parties  as  would  make  a  valid  com- 
mon-law marriage ) . 

Consent  to  marriage. —  Assuming  the  mar- 
riage to  be  regular^  previous  and  subsequent 
conduct  of  the  parties  is  admissible  evidence 
upon  the  question  of  consent.  Macneill  Xi. 
Macgregor,  2  Bligh  N.  S.  393,  4  Eng.  Ee- 
print  1178.  Thus  assumption  of  the  rights 
and  duties  of  the  marital  relation  is  evidence 
of  present  consent  to  marriage,  which  is  sup- 
ported by  a  previous  contract  of  the  parties 
for  present  marriage.  In  re  Ruffino,  116 
Cal.  304,  48  Pac.  127.  And  see  Hamilton  v. 
Hamilton,  9  CI.  &  F.  327,  8  Eng.  Reprint  440. 
In  deciding  upon  the  sufficiency  of  the  assent, 
the  court  ought  to  confine  its  attention  al- 
most exclusively  to  what  took  place  at  the 
ceremony;  and  that  the  man's  consent  was 
the  result  of  duress  will  not  be  concluded 
from  the  fact  that  at  the  time  he  was  in  the 
custody  of  the  constable  under  proceedings 
instituted  against  him  as  the  father  of  a 
bastard  child.  Jackson  v.  Winne,  7  Wend. 
(N.  Y.)  47,  22  Am.  Dec.  563.  Evidence  held 
not  to  rebut  presumption  of  consent  see 
Cooper  V.  Crane,  [1891]  P.  369,  30  Wkly. 
Rep.  127. 

23.  Hynes  v.  McDermott,  10  Daly  (N.  Y.) 
423  [affirmed  in  91  N.  Y.  451,  43  Am.  Rep. 
677]. 

24.  Botts  V.  Botts,  108  Ky.  414,  56  S.  W. 
961,  22  Ky.  L.  Rep.  212,  where  a  man  and  a 
woman  were  publicly  married  in  a  church 
by  the  pastor  in  charge,  and  thereafter  lived 
together  as  husband  and  wife,  and  were  so 
recognized  by  the  community  in  which  they 
lived  for  nearly  thirty  years. 

25.  See,  generally,  Trial. 

Trial  of  action  to  annul  marriage  see  infra, 
VIII,  C,  8. 

26.  Alabama— Miekle  v.  State,  (1896)  21 
So.  66. 

Maryland. —  Jackson  v.  Jackson,  80  Hd. 
176,  30  Atl.  752. 

Michigan. —  Hutchins  v.  Kimmell,  31  Mich. 
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126,  18  Am.  Rep.  164,  question  of  identity  of 
parties. 

Texas. —  Burnett  v.  Burnett,  ( Civ.  App. 
1904)  83  S.  W.  238. 

England. —  See  Carlin  v.  Carlin,  70  J.  P. 
143. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  90. 

27.  Doe  V.  Roe,  2  Houst.  (Del.)  49  (ques- 
tion of  consent)  ;  Davis  v.  Pryor,  3  Indian 
Terr.  396,  58  S.  W.  660  (question  of  marital 
recognition  and  reputation)  ;  Kope  v.  People, 
43  Mich.  41,  4  N.  W.  551  (question  of  du- 
ress ) . 

28.  Wilcox  V.  Wilcox,  46  Hun  (N.  Y.)  32 
(construction  of  letters  passing  between  the 
parties)  ;  Jewell  v.  Jewell,  1  How.  (U.  S.) 
219,  11  L.  ed.  108  (whether  a  contract  be- 
tween the  parties  was  obtained  by  fraud)  ; 
Jewell  V.  Jewell,  supra  (question  whether  a,n 
advertisement  signed  by  the  alleged  husband 
announcing  separation  of  the  parties  was  in- 
serted by  him,  and,  if  so,  what  were  his  mo- 
tives ) .  And  see  Carlin  v.  Carlin,  70  J.  P. 
143,  question  as  to  foreign  law. 

29.  Davis  v.  Pryor,  3  Indian  Terr.  396,  58 
S.  W.  660;  Lorimer  v.  Lorimer,  124  Mich. 
631,  83  N.  W.  609;  Cockrill  v.  Calhoun, 
1  Nott  &  M.  (S.  C.)  285. 

30.  Littlefield  v.  Littlefield,  174  Mass.  216, 
54  N.  E.  531. 

31.  Hawaii. —  Apong  v.  Marks,  1  Hawaii 
83. 

Indian  Territory. —  Davis  v.  Pryor,  3  In- 
dian Terr.  396,  58  S.  W.  660. 

Maryland. —  Jackson  v.  Jackson,  80  Md. 
176,  30  Atl.  752. 

Michigan. —  See  Lorimer  v.  Lorimer,  124 
Mich.  631,  83  N.  W.  609. 

Missouri. —  Adair  v.  Mette,  156  Mo.  496, 
57  S.  W.  551;  State  v.  St.  John,  94  Mo.  App. 
229,  68  S.  W.  374. 

Pennsylvania. —  Richard  v.  Brehm,  73  Pa. 
St.  140.  13  Am.  Rep.  733. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  90. 
See,  however,  supra,  VI,  A,  1,  b,  (i). 

32.  Stevenson  v.  McReary,  12  Sm.  &  M. 
(Miss.)  9,  51  Am.  Dec.  102;  Allen  v.  Hall.  2 
Nott  &  M.  (S.  C.)  114,  10  Am.  Dec.  578. 

33.  Lorimer  v.  Lorimer,  124  Mich.  631.  83 
N.  W.  609;  State  v.  Worthingham,  23  Minn. 
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and  wliether  at  the  time  of  a  marriage  a  former  spouse  of  one  of  the  parties  was 
dead  or  divorced.^* 

B.  Instructions.  Instructions  to  a  jury  as  to  marriage  are,  generally  speak- 
ing, governed  by  the  ordinary  rules  of  law  relating  to  instructions.^^ 

VIII.  ANNULMENT  AND  DISSOLUTION.^^ 

A.  In  General — l.  By  Act  of  Parties.  Marriage  differs  from  other  civil 
contracts  in  that  it  creates  a  legal  status,  and  hence  is  not  dissoluble  at  the  will  of 
the  parties  by  their  mutual  consent  or  their  renunciation  or  denial  of  it  nor  by 
abandonment  however  long  continued  nor  by  decree  of  a  church  judicatory  ; 
nor,  with  a  few  statutory  exceptions,  in  any  other  way  than  by  the  sovereign 
power  of  the  state  speaking  through  its  tribunals.^^    And  this  rule  applies  to  com- 


528;  Fordham  f.  Gouverneur  Village,  5  N.  Y. 
App.  Div.  564,  39  N.  Y.  Suppl.  396;  North- 
field  V.  Plymouth,  20  Vt.  582.  See  supra,  VI, 
A,  3,  b;  VI,  B,  2. 

34.  Gerlaeh  v.  Turner,  89  Cal.  446,  26 
Pac.  870;  Murray  v.  Murray,  6  Oreg.  17; 
Thomas  v.  Thomas,  124  Pa.  St.  646.  17  Atl. 
182.    See  supra,  VI,  A,  4;  VI,  B,  4. 

35.  Imboden  v.  St.  Louis  Union  Trust  Co., 
Ill  Mo.  App.  220,  86  S.  W.  263;  James  v. 
Mickey,  26  S.  C.  270,  2  S.  E.  130;  Maryland 
t\  Baldwin,  112  U.  S.  490,  5  S.  Ct.  278,  28 
L.  ed.  822;  Blackburn  v.  Crawford,  3  Wall. 
(U.  S.)  175,  18  L.  ed.  186.  See,  generally. 
Trial. 

Instructions  as  to  cohabitation  and  repute. 

—  A  charge,  in  an  action  to  determine  the 
fact  of  a  marriage,  that  it  was  incumbent  on 
plaintiff  to  prove  "  facts,  from  which  a  valid 
marriage  may  be  presumed,"  but  which  fails 
to  state  what  facts  are  required  for  that  pur- 
pose, is  erroneous ;  and  where  there  was  other 
evidence  than  that  of  reputation  to  establish 
a  marriage,  it  was  error  to  charge  that, 
under  the  evidence  set  forth  in  the  instruc- 
tion, marriage  by  reputation  was  not  estab- 
lished. Jackson  v.  Jackson,  80  Md.  176,  30 
Atl.  752.  On  the  issue  of  a  common-law  mar- 
riage, where  there  is  no  evidence  of  such  co- 
habitation as  raises  a  presumption  of  mar- 
riage but  merely  of  occasional  instances  of 
cohabitation,  instructions  on  cohabitation 
and  repute  are  improper.  Imboden  v.  St. 
Louis  Union  Trust  Co.,  Ill  Mo.  App.  220,  86 
S.  W.  263. 

Instructions  as  to  mental  capacity. —  On  a 

question  as  to  the  mental  capacity  of  a  man 
to  contract  marriage,  it  was  not  error  for  the 
court  to  state  to  the  jury,  merely  by  way  of 
illustrating  the  test  of  competency,  that  a 
man  would  be  considered  incompetent  if  he 
had  not  mental  capacity  enough  to  be  able  to 
provide  a  support  for  a  family  when  he  was 
possessed  of  means  sufficient  for  that  pur- 
pose, such  instruction  not  being  open  to  the 
criticism  that  the  husband  must  necessarily 
succeed  in  earning  a  livelihood.  St.  George  v. 
Biddeford,  76  Me.  593.  And  the  court  may 
properly  direct  the  jury  to  inquire  as  to  men- 
tal condition  at  the  very  time  of  the  mar- 
riage, where  it  also  charges  that  evidence  of 
his  condition  both  before  and  after  the  cere- 
mony should  be  considered  in  determining  his 
condition  at  the  time  of  the  marriage.  Non- 


nemacher  v.  Nonnemacher,  159  Pa.  St.  634, 
28  Atl.  439. 

36.  Distinguished  from  divorce  see  Roonev 
r.  Rooney,  54  N.  J.  Eq.  231,  241,  34  Atl.  682. 
See  also  infra,  VIII,  B,  1;  VIII,  C,  1.  And 
see  Divorce,  14  Cyc.  573.  And  compare  Wait 
f.  Wait,  4  Barb.  (N.  Y.)  192,  202  et  seq.  In 
some  states  many  common-law  grounds  of  an- 
nulment are  declared  by  statute  to  be  grounds 
of  divorce,  and  accordingly  cases  in  which 
they  have  been  put  forward  as  grounds  of 
divorce  are  treated  in  the  article  dealing  with 
that  subject.  See  Divorce,  14  Cyc.  595  et 
seq. 

37.  Ridgely  i\  Ridgely,  79  Md.  298,  29  Atl. 
597,  25  L.  R.  A.  800;  Duke  v.  Fulmer,  5 
Rich.  Eq.  (S.  C.)  121;  McKinney  v.  Clarke, 
2  Swan  (Tenn.)  321,  58  Am.  Dec.  59;  Hilton 
f.  Roylance,  25  Utah  129,  69  Pac.  660,  95 
Am.  St.  Rep.  821,  58  L.  R.  A.  723.  And  see 
Divorce,  14  Cyc.  577. 

38.  Wells  V.  Thompson,  13  Ala.  793,  48 
Am.  Dec.  76;  In  re  Roth,  9  Ohio  S.  &  C.  PI. 
Dec.  429,  6  Ohio  N.  P.  498,  holding  that  one 
lawfully  married  to  a  man  becomes  his  legal 
widow  on  his  death,  although  they  live  apart 
in  different  countries  for  twenty-five  years, 
during  which  tim.e  the  husband  enters  into 
another  marriage. 

39.  Delpit  V.  Cote,  20  Quebec  Super.  Ct. 
333,  holding  that  a  decree  of  the  Roman 
catholic  church,  dissolving  a  marriage  which 
was  valid  by  the  law  of  the  country  where 
it  was  performed  on  the  ground  that  it  was 
not  authorized  by  that  church,  is  void.  See 
infra,  page  88,  note  8 ;  page  89,  note  15 ;  page 
99,  note  76. 

40.  Hilton  V.  Roylance,  25  Utah  129,  69 
Pac.  660,  95  Am.  St.  Rep.  821,  58  L.  R.  A. 
723. 

Statutory  exception;  imprisonment  for  life. 

—  Vv^is.  Rev.  St.  §  2355,  provides  that  when 
a  party  shall  be  sentenced  to  imprisonment 
for  life,  his  marriage  shall  be  thereby  ab- 
solutely dissolved  without  any  judgment  of 
divorce  or  other  legal  process ;  and  under 
this  provision  a  marriage  dissolved  by  a  sen- 
tence of  imprisonment  for  life  is  not  restored 
by  the  subsequent  reversal  of  the  sentence. 
State  V.  Duket,  90  Wis.  272,  63  N.  W.  83,  43 
Am.  St.  Rep.  928,  31  L.  R.  A.  515. 

Separation  of  minor  spouses. —  As  to  effect; 
of  a  statute  providing,  in  the  case  of  mar- 
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mon-law  marriages  as  well  as  to  those  formally  solemnized/^  and  to  sucli  as  may- 
be voidable  for  cause,  although  a  party  to  a  marriage  absolutely  void  db  initio 
may  contract  a  subsequent  valid  marriage  without  the  protection  of  a  judicial 
decree.^^ 

2.  Statutory  Provisions.  Although  the  jurisdiction  of  the  courts  to  annul 
marriages  may  in  certain  cases  exist  independently  of  statute  and  in  virtue  of 
their  general  equity  j^owers,^^  these  powers  may  in  this  particular  be  either 
enlarged  or  restricted  by  statutes,  which  must  then  be  looked  to  as  the  measure 
of  their  autliority.^*  Such  statutes  are  not  necessarily  inconsistent  with  laws 
denouncing  as  crimes  some  of  the  causes  or  acts  which  furnish  grounds  for  annul- 
ment, or  providing  additional  remedies  to  the  injured  party,  and  should  be  so 
construed  if  possible  that  all  may  stand  and  be  effective.^^  The  repeal  of  a  statute 
legalizing  informal  or  defective  marriages  will  not  have  the  effect  of  dissolving 
them/^ 

3.  Necessity  and  Propriety  of  Annulling  Void  Marriage.  A  marriage  abso- 
lutely void  at  the  time  it  was  contracted,  as  where  it  was  bigamous,^^  is  no 
impediment  to  either  party  in  contracting  a  subsequent  lawful  marriage,  nor 
is  it  necessary  that  it  should  be  lirst  annulled  by  judicial  decree.^^  JSTevertheless, 
in  this  and  other  cases  of  absolute  nullity,  the  courts  will  make  a  decree  on  proper 
application  and  proofs,  as  well  for  the  sake  of  the  good  order  of  society  as  for 
the  quiet  and  relief  of  the  injured  party  and  the  adjustment  of  property 
interests.^^ 

4.  Annulment  in  Divorce  Proceedings.  A  decree  annulling  a  marriage  may  be 
entered  in  a  proper  case,  although  the  relief  asked  is  a  divorce.'^'^  So  defendant  in 
a  divorce  proceeding  may  allege  the  nullity  of  the  marriage  and  have  a  decree  on 
proper  proofs.^^ 

B.  Grounds — l.  In  General.  A  suit  for  the  annulment  of  a  marriage, 
unlike  a  suit  for  divorce,  must  be  founded  -  on  some  cause  which  existed  at  the 


riage  of  parties  either  of  whom  is  under  the 
age  of  consent,  that  if  they  shall  separate 
during  such  nonage  and  not  subsequently 
cohabit,  the  marriage  shall  be  deemed  void 
without  legal  process  see  People  f.  Schoon- 
maker,  119  Mich.  242,  77  N.  W.  934. 

Unexplained  absence  of  spouse  for  five 
years,  and  validity  of  marriage  of  remaining 
spouse  thereafter  contracted  see  infra,  note 
73. 

41.  Hutchinson  v.  Hutchinson,  196  111.  432, 
63  N.  E.  1023  ^affirming  96  111.  App.  52J  ; 
Guardians  of  Poor  v.  Nathans,  2  Brewst. 
( Pa. )  149 ;  Mathewson  v.  Phcenix  Iron  Foun- 
dry, 20  Fed.  281. 

42.  See  mfra,  VIII,  A,  3. 

43.  See  infra,  VIII,  C,  2. 

44.  See  Smith  v.  Smith,  171  Mass.  404,  50 
N.  E.  933,  68  Am.  St.  Eep.  440,  41  L.  R.  A. 
800;  Pitcairn  v.  Pitcairn,  201  Pa.  St.  368, 
50  Atl.  963;  Mattison  v.  Mattison,  1  Strobh. 
Eq.  (S.  C.)  387,  47  Am.  Dec.  541.  See 
Puuku  V.  Kaleleku,  8  Hawaii  77. 

45.  Walter's  Appeal,  70  Pa.  St.  392 ;  Heinz- 
man  i\  Heinzman,  15  Pa.  Co.  Ct.  669. 

46.  Steward  v.  State,  7  Tex.  App.  326. 

47.  See  infra,  VIII,  B,  6. 

48.  California. —  In  re  Eichhoff,  101  Cal. 
600,  36  Pac.  11. 

Iowa. —  Drummond  x>.  Irish,  52  Iowa  41,  2 
N.  W.  622. 

Louisiana. —  Summerlin  v.  Livingston,  15 
La.  Ann.  519;  Minvielle's  Succession,  15  La. 
Ann.  342, 
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'New  Jersey. —  Dare  f.  Dare,  52  N.  J.  Eq. 
195,  27  Atl.  654. 

New  Yor/c— Pettit  i;.  Pettit,  105  N.  Y. 
App.  Div.  312,  93  N.  Y.  Suppl.  1001. 

Yermont. —  Mountholly  v.  Andover,  11  Vt. 
226,  34  Am.  Dec.  685. 

United  States. —  Gaines  v.  Relf,  12  How. 
472,  13  L.  ed.  1071;  Patterson  v.  Gaines,  6 
How.  550,  12  L.  ed.  553. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  113. 

Contra. —  Thompson  v.  Thompson,  10  Phila. 
(Pa.)  131. 

49.  Alabama. —  Rawdon  v.  Rawdon,  28  Ala. 
565. 

Kansas. —  Powell  v.  Powell,  18  Kan.  371, 
26  Am.  Rep.  774. 

Neio  Yor/v.— Pettit  v.  Pettit,  105  N.  Y. 
App.  Div.  312,  93  N.  Y.  Suppl.  1001 ;  Wight- 
man  V.  Wightman,  4  Johns.  Ch.  343. 

North  Carolina. —  Johnson  v.  Kincade,  37 
K  C.  470. 

Ohio. —  Waymire  v.  Jetmore,  22  Ohio  St. 
271. 

50.  Bassett  v.  Bassett,  9  Bush  (Ky.)  696. 

51.  Nadra  v.  Nadra,  79  Mich.  591,  44  N.  W. 
1046.    See  infra,  VIII,  C,  1. 

Previous  decree  of  divorce. — Where  the  wife 
has  already  obtained  a  decree  of  divorce  in 
another  state,  the  husband  omitting  to  de- 
fend the  proceedings  because  he  claimed  that 
the  marriage  was  absolutely  void  for  bigamy, 
the  court  will  not  afterward  annul  the  mar- 
riage on  his  application.  Brockle  v.  Brockle, 
7  Ky.  L.  Rep.  747. 
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time  of  the  marriage,  not  a  supervening  cause  ;  and  in  general  such  an  action 
must  be  based  on  some  physical,  mental,  or  legal  impediment  disqualifying  the 
party  from  entering  into  marital  relations,^^  or  on  some  circumstance,  such  as 
mistake,  fraud,  or  duress,  that  prevented  him  from  giving  to  the  contract  that 
free  and  intelligent  consent  without  which  it  cannot  be  legally  formed.^^ 

2.  Physical  Disease  or  Incapacity.^^  Impotence,  or  the  inability  of  either 
party  from  defect,  malformation,  or  disease  to  sustain  marital  relations  accord- 
ing to  the  ordinance  of  nature,  is  ground  for  annulling  the  marriage ;    but  it 


52.  Denial  of  marital  relations. —  The  abso- 
lute and  continued  refusal  of  either  party  to 
consummate  the  marriage  by  sexual  inter- 
course is  not  a  circumstance  going  to  the  orig- 
inal validity  of  the  marriage  and  therefore 
not  a  ground  for  annulling  it.  Cowles  r. 
Cowles,  112  Mass.  298;  Dunbar  v.  Dunbar,  4 
Ohio  Dec.  (Reprint)  237,  1  Clev.  L.  Rep.  149 ; 
McKinney  v.  McKinney,  9  Ohio  S.  &  C.  PL 
Dec.  655;,  7  Ohio  N.  P.  259.  Contra,  in  Eng- 
land, E.  V.  E.,  87  L.  T.  Rep.  N.  S.  149,  50 
Wkly.  Rep.  G07.    See  also  infra,  VIII,  B,  2. 

53.  See  infra,  VIII,  B,  2-6,  10. 

Nonage  of  parties. —  See  People  v.  Schooa- 
niaker,  119  Mich.  242,  77  N.  W.  934;  Silveira 
V.  Silveira,  34  Misc.  (N.  Y.)  267,  69  N.  Y. 
Suppl.  634.  A  marriage  will  not  be  annulled 
for  nonage  where  the  parties  have  freely  co- 
habited as  man  and  wife  after  attaining  legal 
age.    Mokunui  v.  ^Mokunui,,  8  Hawaii  360. 

Legal  impediment  see  Mignault  v.  Hape- 
man,  10  L.  C.  Jur.  137. 

Failure  to  publish  banns  see  Mignault  v. 
Hapeman,  10  L.  C.  Jur.  137.  Compare  Holmes 
v.  Simmons,  L.  R.  1  P.  &  D.  523,  37  L.  J. 
P.  &  M.  58,  18  L.  T.  Rep.  N.  S.  770,  16  Wkly. 
Rep.  1024,  undue  publication  of  banns. 

54.  See  infra,  VIII,  B,  3,  4,  7,  8,  9. 

Consent  of  parents  of  a  minor  is  not  gen- 
erally necessary  to  the  validity  of  his  mar- 
riage, nor  is  the  want  of  it  ground  for  annul- 
ling the  marriage.  Lacoste  v.  Guidroz,  47  La. 
Ann.  295,  16  So.  836.  See  also  Robertson  v. 
Cole,  12  Tex.  356. 

The  nullity  of  a  marriage  of  a  minor  daugh- 
ter may  be  demanded  on  the  ground  of  having 
been  unlawfully  contracted  and  solemnized 
without  the  consent  of  the  father  and  without 
publication  of  banns,  and  where  fraud  and 
artifice  and  threats  have  been  made  use  of 
toward  the  said  minor,  and  on  the  ground  of 
a  legal  impediment  between  the  parties.  Mig- 
nault V.  Hapeman,  10  L.  C.  Jur.  137.  It  is 
doubtful  whether  the  marriage  of  a  minor 
can  be  declared  null  and  void  by  reason  of 
undue  publication  of  banns  if  there  is  no 
parent  or  guardian  whose  consent  or  dissent 
can  be  given  to  such  marriage.  Holmes  v. 
Simmons,  L,  R.  1  P.  &  D.  523,  37  L.  J. 
P.  &  M.  58,  18  L.  T.  Rep.  N.  S.  770,  16  V^^klv. 
Rep.  1024. 

In  the  kingdom  of  Hawaii  proof  of  non- 
consent  to  a  marriage  was  not  a  ground  for 
the  annulment  of  the  marriage.  Puuku  v. 
Keleleku,  8  Hawaii  77. 

55.  Antenuptial  physical  incapacity  as 
ground  for  divorce  see  Divorce,  14  Cyc. 
595  note  46,  596. 


Incapacity  defined  see  22  Cyc.  41, 
Inflammation  of  the  bladder  or  a  swollen 
tongue  is  no  ground  for  annulment.  Riley 
r.  Riley,  73  Hun  (N.  Y.)  575,  26  K  Y.  Suppl. 
164. 

56.  See  W.  r.  W.,  [1905]  P.  231,  74  L.  J. 
P.  D.  &  Adm.  112,  93  L.  T.  Rep.  N.  S.  456; 
B.  V.  B.,  [1901]  P.  39,  70  L.  J.  P.  D.  &  Adm. 
4;  H.  V.  P.,  L.  R.  3  P.  &  D.  126;  U.  v.  J., 
L.  R.  1  P.  &  D.  460,  37  L.  J.  P.  &  M.  7,  16 
Wklv.  Rep.  518;  T.  f.  D.,  L.  R.  1  P.  &  D.  127, 
12  Jur.  N.  S.  673,  35  L.  J.  P.  &  M.  51,  14 
L.  T.  Rep.  N.  S.  227;  F.  v.  D.,  11  Jur.  N.  S. 
307,  34  L.  J.  P.  &  M.  66,  12  L.  T.  Rep.  N.  S. 
84,  4  Swab.  &  Tr.  86,  13  Wklv.  Rep.  546; 
F.  V.  P.,  75  L.  T.  Rep.  X.  S.  192;  M.  v.  M  , 
22  T.  L.  R.  719;  S.  v.  B.,  21  T.  L.  R.  219; 
A.  V.  A.,  L.  R.  19  Ir.  403.  See  also  cases  cited 
infra,  this  note  et  seq. 

If  consummation  is  practically  impossible, 
although  there  is  no  malformation  or  structu- 
ral defect  rendering  consummation  physically 
impossible,  the  marriage  is  void.  G.  v.  G., 
L.  R.  2  P.  &  D.  287,  40  L.  J.  P.  &  M.  83,  25 
L.  T.  Rep.  N.  S.  510,  20  Wkly.  Rep.  103, 
P.  V.  P.,  11  Brit.  Col.  369. 

There  is  no  rule  as  to  any  particular  age 
constituting  a  bar  to  a  petition  for  nullity  of 
marriage  by  reason  of  malformation  of  the 
woman.  Williams  v.  Homfray,  7  Jur.  N.  S. 
315,  30  L.  J.  P.  &  M.  73,  4  L.  T.  Rep.  N.  S. 
89,  2  Swab.  &  Tr.  240,  9  Wkly.  Rep.  619. 

Statutory  authority  for  decree. —  In  a  case 
in  New  Jersey  the  court  refused  to  annul  a 
marriage  for  impotence,  in  the  absence  of 
statutory  authority  therefor,  holding  that  the 
general  jurisdiction  of  equity  extends  only  to 
annulling  contracts  which  are  void,  while  the 
contract  of  marriage  in  this  case  was  void- 
able only.     Anonymous,  24  N.  J.  Eq.  19. 

What  constitutes  impotence. —  To  consti- 
tute impotence,  it  is  not  necessary  that  there 
should  be  an  inability  for  procreation.  Hint 
is,  incapacity  on  the  part  of  the  male  to 
beget  children,  or  on  the  part  of  the  female 
to  conceive ;  for  although  this  condition  may 
exist,  there  is  no  impotence  in  the  legal  sense 
if  there  is  a  mutual  capacity  for  complete 
sexual  intercourse;  but  otherwise  if  the  act 
of  copulation  is  impossible  from  any  genital 
or  other  defect.  Anonymous,  89  Ala.  291,  7 
So.  100,  18  Am.  St.  Rep.  116,  7  L.  R.  A.  425; 
Griffeth  v.  Griffeth,  162  111.  368,  44  N.  E. 
820;  J.  G.  V.  H.  G.,  33  Md.  401,  3  Am.  Rep. 
183 ;  Payne  v.  Payne,  46  Minn.  467,  49  N.  W^ 
230,  24  Am.  St.  Rep.  240 ;  Wendel  r.  Wendel, 
30  N.  Y.  App.  Div.  447,  52  N.  Y.  Suppl.  72; 
D.  V.  A.,  1  Rob.  Eccl.  279. 
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must  be  shown  to  have  existed  at  the  time  of  the  marriage,^'  and  to  be  incurable.*^^ 
It  is  also  cause  for  annnhnent  if  either  party  was  suffering  at  the  time  of  the 
marriage  from  a  clironic  and  contagious  venereal  disease,  if  it  prevents  the  con- 
summation of  the  marriage,  or  if  it  was  so  concealed  or  misrepresented  as  to  con- 
stitute a  fraud  on  the  other  party 5^*^  and  in  some  states,  by  statute,  this  is  also  true 
of  epilepsy.*^^  Either  the  husband  or  wife  may  complain  of  the  other's  impotence 
and  have  a  decree.^^ 

3.  Mental  Incapacity.^^    A  marriage  may  be  annulled  where  either  of  the 


Sterility. —  Although  the  term  "  impo- 
tence "  is  sometimes  used  as  synonymous  with 
"  sterility,"  it  is  properly  used  only  of  the 
male.  Black  L.  Diet.;  Century  Diet.  And 
mere  sterility  or  barrenness  can  in  no  case 
be  sufficient  ground  for  decreeing  the  mar- 
riage void.  Devanbagh  v.  Devanbagh,  5  Paige 
(N.  Y.)  554,  28  Am.  Dec.  443.  And  in  any 
event  one  who  marries  a  woman  knowing  her 
to  be  past  the  age  of  child-bearing  cannot 
have  the  marriage  annulled  on  the  ground  of 
her  sterility.  Briggs  1;.  Morgan,  2  Hagg. 
Cons.  324;  Brown  f.  Brown,  1  Hagg.  Eccl. 
523. 

Removal  of  ovaries. —  The  possession  of  the 
organs  necessary  to  conception  cannot  be 
held  essential  to  capacity  to  enter  into  the 
marriage  state,  so  long  as  there  is  no  impedi- 
ment to  the  indulgence  of  the  passions  inci- 
dent to  that  state ;  and  in  this  respect  there 
is  no  essential  difference  between  a  woman 
who,  through  no  fault  of  her  own,  has  lost 
her  ovaries  by  a  surgical  operation,  and  one 
w^ho  has  suffered  the  same  result  through  the 
operation  of  nature.  Wendel  v.  Wendel,  30 
N.  Y.  App.  Div.  447,  52  N.  Y.  Suppl.  72  Ire- 
versing  22  Misc.  152,  49  N.  Y.  Suppl.  375]. 

Concealment  of  impotence  as  fraud. —  The 
contracting  of  a  marriage  by  one  who  is 
conscious  of  his  own  impotence  with  one  who 
is  ignorant  of  it  is  regarded  as  a  gross  fraud. 
Guilford  v.  Oxford,  9  Conn.  321;  Benton  v. 
Benton,  1  Day  (Conn.)  Ill;  Briggs  r.  Mor- 
gan, 3  Phillim.  325. 

57.  Powell  r.  Powell,  18  Kan.  371,  26  Am. 
Pep.  774;  Newell  v.  Newell,  9  Paige  (N.  Y.) 
25 ;  Devanbagh  v.  Devanbagh,  5  Paige  (N.  Y."* 
554,  28  Am.  Dec,  443;  Brown  v.  Brown,  1 
Hagg.  Eccl.  523;  Welde  ij.  Welde,  2  Lee  EccJ. 
580. 

Supervening  impotence,  after  the  marriage, 
is  no  ground  for  annulment,  although  result- 
ing from  previous  incontinence.  Bascomb  v. 
Bascomb,  25  N.  H.  267.  And  see  Berger  f. 
Berger,  23  Pa.  Co.  Ct.  232. 

58.  Alabama. —  Anonymous,  35  Ala.  226. 
Connecticut. —  Ferris  v.  Ferris,  8  Conn.  166. 
Illinois. —  Lorenz  v.  Lorenz,  93  III.  376. 
Maryland.— J.  G.  v.  H.  G.,  33  Md.  401,  3 

Am.  Rep.  183. 

2Vew;  Hampshire. —  Bascomb  v.  Bascomb,  25 
N.  H.  267. 

New  York. —  Newell  v.  Newell,  9  Paige  25  ; 
Devanbagh  v.  Devanbagh,  5  Paige  554,  28 
Am.  Dec.  443. 

England.— L.  v.  L.,  7  P.  D.  16,  51  L.  J. 
P.  D.  &  Adm.  23,  47  L.  T.  Rep.  N.  S.  132, 
30  Wkly.  Rep.  444;  T.  v.  M.,  L.  R.  1  P.  &  D. 
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31,  35  L.  J.  P.  &  M.  10,  13  L.  T.  Rep.  N.  S. 
614;  Brown  v.  Brown,  1  Hagg.  Eccl.  523; 
S.  V.  E.,  9  Jur.  N.  S.  698,  32  L.  J.  P.  &  M. 
153,  8  L.  T.  Rep.  N.  S.  643,  3  Swab.  &  Tr. 
240,  12  Wkly.  Rep.  19;  Welde  v.  Welde,  2 
Lee  Eccl.  580. 

Curability  by  surgery. —  There  is  no  ground 
for  a  decree  of  nullity  if  the  defect  or  mal- 
formation is  of  such  a  nature  that  it  might 
be  removed  or  remedied  by  a  surgical  opera- 
tion without  serious  danger  to  life,  and  the 
party  affected  refuses  to  submit  thereto. 
i)evanbagh  f.  Devanbagh,  6  Paige  (N.  Y.) 
175.  See  also  Serrell  v.  Serrell,  31  L.  J. 
P.  &  M.  55,  5  L.  T.  Rep.  N.  S.  691,  2  Swab.  & 
Tr.  422.  But  see  W.  f.  H.,  2  Swab.  &  Tr. 
240,  where  it  appeared  that  the  operation 
v\'Ould  involve  considerable  danger  and  its 
success  would  be  doubtful,  and  a  decree  was 
granted. 

59.  Smith  v.  Smith,  171  Mass.  404,  50 
N.  E.  933,  68  Am.  St.  Rep.  440,  41  L.  R.  A. 
800;  Crane  v.  Crane,  62  N.  J.  Eq.  21,  49  Atl. 
734;  Svenson  v.  Svenson,  178  N.  Y.  54,  70 
N.  E.  120  {reversing  on  other  grounds  78 
N.  Y.  App.  Div.  536,  79  N.  Y.  Suppl.  657] ; 
Anonymous,  21  Misc.  (N.  Y.)  765,  49  N.  Y. 
Suppl.  331;  Meyer  v.  Meyer,  49  How.  Pr. 
(N.  Y.)  311.  But  compare  Vondal  v.  Vondal, 
175  Mass.  383,  56  N.  E.  586,  78  Am.  St.  Rep. 
502,  where  a  decree  was  refused,  although  the 
wife  had  concealed  the  fact  that  she  was 
afflicted  with  syphilis  at  the  time  of  the  mar- 
riage, as  it  was  not  in  a  contagious  foria 
at  that  time,  although  it  Avould  probably 
taint  any  issue  of  the  marriage,  and  there 
had  been  cohabitation  for  four  months. 

60.  See  Gould  v.  Gould,  78  Conn.  242,  61 
Atl.  604,  2  L.  R.  A.  N.  S.  531,  holding  that 
where  a  statute  prohibiting  persons  afflicted 
with  epilepsy  to  marry  does  not  expressly  de- 
clare the  marriage  of  such  a  person  to  be 
void,  it  is  not  a  nullity  at  common  law^  ;  but 
if  the  marriage  was  induced  by  fraudulent 
concealment  or  misrepresentation,  it  may  be 
annulled  on  that  ground. 

61.  Briggs  V.  Morgan,  3  Phillim.  325. 

An  impotent  man  cannot  maintain  a  nullity 
suit  merely  on  the  ground  of  his  own  impo- 
tency;  but  if  a  woman  altogether  repudiates 
the  relation  of  wife  and  the  obligations  of 
the  marriage  contract,  the  impotent  man  may 
show  that  there  is  no  verum  matrimonium, 
and  maintain  such  a  suit.  A.  v.  A.,  L.  R.  19 
Ir.  403.    See  infra,  VIII,  C,  4,  a. 

62.  Mental  incapacity:  As  ground  of  di- 
vorce see  Divorce,  14  Cyc.  597.  Generally 
see  Insane  Persons. 
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parties  was  an  idiot  or  a  lunatic  at  the  time  it  was  contracted.^^  Mere  weak- 
ness or  imbecility  of  mind  is  not  sufficient  for  this  purpose,  nor  eccentricity  or 
partial  dementia,  but  it  must  be  such  a  general  mental  derangement  as  prevents  the 
party  from  comprehending  the  nature  of  the  contract  of  marriage  and  from  giv- 
ing to  it  his  free  and  intelligent  consent.^  Insanity  occurring  after  the  marriage 
is  not  ground  for  its  annulment ;  but  on  the  other  hand,  if  it  existed  at  the 
time  of  the  marriage,  it  is  immaterial  that  the  person  was  sane  before  and  after 
that  time,  or  that  he  is  habitually  sane.^^ 

4.  Intoxication  ^'^  at  Time  of  Marriage.  Intoxication  from  alcohol,  if  so  profound 
as  to  deprive  the  party  of  all  reason  and  comprehension  of  what  he  is  doing,  and 
of  the  nature  and  effect  of  his  acts,  will  be  sufficient  ground  to  annul  a  marriage 
contracted  by  him  while  in  that  condition.^^ 

5.  Pregnancy  at  Time  of  Marriage.  When  a  woman  about  to  marry  pretends 
to  be  chaste  and  conceals  from  her  prospective  husband  the  fact  that  she  is  then 
pregnant  by  another  man,  the  concealment  is  such  a  fraud  as  to  justify  the 
annulment  of  the  marriage.^^    But  this  relief  will  not  be  granted  where  the  com- 


63.  A Za&ama.— Price  r.  Price,  142  Ala.  631, 
38  So.  802;  Rawdoii  v.  Rawdon,  28  Ala.  565. 

District  of  Columbia. —  Mackey  v.  Peters, 
22  App.  Cas.  341. 

Illinois. —  Orcliardson  v.  Cofield^  171  111. 
14,  49  N.  E.  197,  63  Am.  St.  Rep.  211,  40 
L.  R.  A.  256;  Pyott  v.  Pyott,  90  111.  App. 
210.  Compare  Hamaker  v.  Hamaker,  18  111. 
137,  65  Am.  Dec.  705. 

Kansas. —  Powell  v.  Powell,  18  Kan.  371, 
26  Am.  Rep.  774. 

Kentucky. —  Jenkins  v.  Jenkins,  2  Dana 
102,  26  Am.  Dec.  437. 

Maine. —  Winslow  v.  Troy,  97  Me.  130,  53 
Atl.  1008;  Unity  v.  Belgrade,  76  Me.  419; 
Atkinson  v.  Medford,  46  Me.  510. 

Missouri. —  Cliapline  r.  Stone,  77  Mo.  App. 
523. 

Neio  Hampshire. — Keyes  v.  Keyes,  22  N.  H. 
553;  True  v.  Ranney,  21  N.  H.  52,  53  Am. 
Rep.  164. 

Neiv  York. —  Wightman  v.  Wiglitman,  4 
Johns.  Ch.  343. 

North  Carolina. —  Johnson  v.  Kincade,  37 
N.  C.  470.  See  also  Crump  v.  Morgan,  38 
N.  C.  91,  40  Am.  Dec.  447. 

Ohio. —  Waymire  v.  Jetmore,  22  Ohio  St. 
271;  Goodheart  v.  Ransley,  11  Ohio  Dec. 
(Reprint)  655,  28  Cine.  L.  Bui.  227. 

South  Carolina. —  Foster  v.  Means,  Speers 
Eq.  569,  42  Am.  Dec.  332. 

Tennessee. —  Cole  v.  Cole,  5  Sneed  57,  70 
Am.  Dec.  275. 

England. —  Hancock  v.  Peaty,  L.  R.  1  P. 
&  D.  335,  36  L.  J.  P.  &  M.  57,  16  L.  T.  Rep. 
N.  S.  182,  15  Wkly.  Rep.  719. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  117. 

Contra,  in  Georgia.  Although  insanity  at 
the  time  of  the  marriage  is  ground  for  di- 
vorce, it  is  not  ground  for  a  sentence  of 
nullity.    Brown  v.  Westbrook,  27  Ga.  102. 

Lunacy  need  not  have  been  adjudged  in  an 
independent  proceeding  before  nullity  is  de- 
creed. Mackey  v.  Peters,  22  App.  Cas.  (D.  C.) 
341  [distinguishing  Groff  v.  Miller,  20  App. 
Cas.  (D.  C.)  353],  so  holding  although  a 
statute  provided  that  the  marriage  of  "  a 
person  adjudged  to  he  a  lunatic  shall  be  void 
from  the  time  its  nullity  is  decreed." 


64.  Alabama. — Rawdon  v.  Rawdon,  28  Ala. 
565. 

Delaware. —  Elzey  r.  Elzey,  1  Houst.  308. 

Kansas. —  Baughman  v.  Baughman,  32 
Kan.  538,  4  Pac.  1002. 

Mississippi. —  Ward  v.  Dulaney,  23  Miss. 
410. 

England. —  Browning  r.  Reane,  2  Phillim. 
69. 

Kleptomania. —  Nullity  of  a  marriage  can- 
not be  decreed  because  the  wife,  otherwise 
sane  and  able  to  understand  the  nature  and 
obligations  of  the  contract,  was  at  the  time 
a  kleptomaniac.  Lev/is  v.  Lewis,  44  Mini-i. 
124,  46  N.  W.  323,  20  Am.  St.  Rep.  559,  9 
L.  R.  A.  505. 

65.  Powell  V.  Powell,  18  Kan.  371,  26 
Am.  Rep.  774;  Forman  v.  Forman,  24  N.  Y. 
Suppl.  917.  • 

66.  Smith  v.  Smith,  47  Miss.  211;  Parker 
V.  Parker,  2  Lee  Eccl.  382.  Compare  Good- 
heart  r.  Ransley,  11  Ohio  Dec.  (Reprint) 
655,  28  Cine.  L.  Bui.  227. 

67.  Intoxication  generally  see  Drunkakds. 

68.  Prine  v.  Prine,  36  Fla.  676,  18  So.  781, 
34  L.  R.  A.  87  (the  intoxication  must  be 
such  as  to  deprive  the  party  of  his  reason  or 
to  render  him  non  compos  mentis)  ;  Gillett 
V.  Gillett,  78  Mich.  184,  43  N.  W.  1101  (in 
this  case  there  were  other  circumstances 
showing  fraud  and  imposition)  ;  Johnston  v. 
Brown,  2  Shaw  &  D.  437;  Roblin  v.  Roblin, 
28  Grant  Ch.  (U.  C.)  439.  Contra,  Elzey  v. 
Elzey,  1  Houst.  (Del.)  308,  where  the  statute 
did  not  specify  intoxication  as  a  ground  of 
nullity.  And  see  Clement  v.  Mattison,  3 
Rich.  (S.  C.)  93,  holding  that  delirium 
tremens  produced  by  drunkenness  would  be 
a  cause  of  nullity,  but  not  mere  intoxication. 

69.  California. —  Baker  v.  Baker,  13  Cal. 
87.  But  the  ground  of  the  decree  in  such 
cases  is  the  fraudulent  concealment;  ante- 
nuptial pregnancy  is  not  "  physical  inca- 
pacity "  within  the  meaning  of  the  statute. 
Franke  v.  Franke,  (1892)  31  Pac.  571,  18 
L.  R.  A.  375. 

District  of  Columbia. —  Lenoir  v.  Lenoir, 
24  App.  Cas.  160. 

Indiana. —  Ritter  v.  Ritter,  5  Blackf.  81. 
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plainant  had  previously  had  illicit  relations  with  the  woman,'^  and  particularly 
where  he  is  informed  of  her  pregnancy,  although  he  is  deceived  or  misled  as  to 
the  paternity  of  the  child."^^ 

6.  Prior  Existing  Marriage.''^  If  either  of  the  parties  to  a  marriage  ]iad  a 
lawful  spouse  living  and  undivorced  at  the  time,  the  second  marriage  is  absolutely 
void  and  may  be  so  declared  by  decree  of  court  in  proper  proceedings.'^  But 
this  is  not  tile  case  where  the  first  marriage  was  void,  although  it  has  not  been  so 
declared  judicially;  in  that  event  it  constitutes  no  ground  for  annulling  the 
second  marriage.''^  I^or  does  it  cause  the  nullity  of  the  second  marriage  if^  at  the 
time  of  its  occrurrence,  such  former  spouse  had  been  lawfully  divorced  by  com- 
petent judicial  decree.'^^  But  if  the  former  marriage  w^as  fully  in  force  at  the 
time  of*  the  second  marriage,  it  is  not  necessary  that  it  should  continue  in  force 
to  the  commencement  of  the  action  of  nullity 

7.  Mistake.  Equity  may  decree  the  annulment  of  a  marriage  which  was 
entered  into  under  the  influence  of  a  mistake  of  such  a  nature  as  to  vitiate  the 
entire  contract,  as  a  mistake  in  the  identity  of  the  person,'''^  or  a  mistake  as  to  the 
legal  effect  and  consequences  of  the  ceremony,  one  of  the  parties  not  understand - 


Massachusetts. —  Donovan  v.  Donovan^  9 
Allen  140;  Reynolds  v.  Reynolds,  3  Allen 
605. 

Michigan. — Harrison  v.  Harrison^  94  Micli. 
559,  54  N.  W.  275,  34  Am.  St.  Rep.  3(34; 
Nadra  v.  Nadra,  79  Mich.  591,  44  N.  W. 
1046;  Sissung  v.  Sissung,  65  Mich.  168,  31 
N.  W.  770. 

ISieio  Jersey. —  Sinclair  v.  Sinclair,  57  N.  J. 
Eq.  222,  40  Atl.  679;  Carris  v.  Carris,  24 
N.  J.  Eq.  516. 

New  York. —  Shrady  v.  Logan,  17  Misc. 
329,  40  N.  Y.  Siippl.  1010.  But  see  Scott 
V.  Shufeldt,  5  Paige  43. 

Ohio. — ^  Morris  v.  Morris,  Wright  630. 

Pennsylvania. —  Allen's  Appeal,  99  Pa.  St. 
196,  44  Am.  Rep.  101. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  119. 

Contra,  in  England.  See  Moss  v.  Moss, 
[1897]  P.  263,  66  L.  J.  P.  D.  &  Adm.  154,  77 
L.  T.  Rep.  N.  S.  220,  45  Wkly.  Rep.  635. 

Fraud  generally  see  infra,  VIII,  B,  8. 

Pregnancy  at  time  of  marriage  as  ground  of 
divorce  see  Divorce,  14  Cyc.  595  et  seq. 

70.  Crehore  v.  Crehore,  97  Mass.  330,  93 
Am.  Dec.  98 ;  Hoffman  v.  Hoffman,  30  Pa. 
St.  417;  Bartholomew  v.  Bartholomew,  14 
Pa.  Co.  Ct.  230. 

71.  Franke  v.  Franke,  (  Cal.  1892)  31  Pae. 
571,  18  L.  R.  A.  375;  Foss  v.  Foss,  12  Allen 
(Mass.)  26. 

72.  Bigamy,  generally,  see  Bigamy, 
Prior  existing  marriage  as  ground  for  di- 
vorce see  Divorce,  14  Cyc.  595  note  46. 

73.  iTanscs.— Fuller  \\  Fuller,  33  Kan. 
582,  7  Pac.  241. 

Louisiana. —  Monnier  r.  Contejean^  45  La. 
Ann.  419,  12  So.  623. 

New  York. —  Appleton  v.  Warner,  51  Barb. 
270;  McCarron  v.  McCarron,  26  Misc.  158, 
56  N.  Y.  Suppl.  745. 

Pennsylvania. —  Heinzman  v.  Heinzman,  15 
Pa.  Co.  Ct.  669. 

England. —  Bateman  t\  Bateman,  78  L.  T. 
Rep.  N.  S.  472. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  120. 

Compare  Le  Brun  v.  Le  Brun,  55  Md.  496; 
Thomas  v.  Thomas,  19  Nebr.  81,  27  N.  W. 
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84;  Rooney  v.  Rooney,  54  N.  J.  Eq.  231,  34 
Atl.  082. 

Dissolution  of  second  bigamous  marriage 
by  consent  of  parties  see  supra,  VllI,  A,  1, 

Necessity  and  propriety  of  decree  annulling 
second  bigamous  marriage  see  supra,  VIII, 
A,  3. 

Unexplained  absence  for  five  years. — Whero 
a  wife  married  a  second  time,  believing  that 
her  former  husband,  who  had  not  been  heard 
from  for  more  than  five  years,  was  dead,  such 
marriage  is  voidable  only,  under  the  statute 
of  New  York  providing  that  a  marriage  by 
a  person  having  a  spouse  living  shall  be  void 
only  from  the  time  of  its  annulment  by  a 
competent  court,  where  such  spouse  shall 
have  absented  himself  for  five  years  without 
being  known  by  such  person  to  be  living. 
Taylor  v.  Taylor,  25  Misc.  (N.  Y.)  566,  55 
N.  Y.  Suppl.  1052,  28  N.  Y.  Civ.  Proc.  323. 
And  see  Hervey  v.  Hervey,  92  N.  Y.  Suppl. 
218.  Compare  Spicer  v.  Spicer,  16  Abb.  Pr. 
N.  S.  (N.  Y.)  112. 

74.  Reeves  v.  Reeves,  54  111.  332;  Appletoa 
V.  Warner,  51  Barb.  (N.  Y.)  270;  Klaas  v. 
Klaas,  14  Pa.  Super.  Ct.  550. 

75.  Clarke  v.  Clarke,  11  Abb.  Pr.  (N.  Y.) 
228.  See  Divorce,  14  Cyc.  729.  And  see 
Boehs  V.  Hanger,  (N.  J.  Ch.  1905)  59  Atl. 
904,  where  the  husband  misled  the  wife  by 
a  false  statement  that  he  had  never  been 
married,  whereas  he  had  been  divorced  from 
his  former  wife,  and  she  would  not  have 
consented  to  the  marriage  but  for  the  de- 
ception, being  a  member  of  a  church  under 
whose  laws  a  marriage  could  not  be  dis- 
solved except  by  the  death  of  one  of  the 
contracting  parties  and  by  which  a  marriage 
with  a  divorced  person  was  a  sin.  The  wife's 
prayer  for  annulment  of  the  marriage  was 
refused,  because  her  marriage  was  valid  by 
the  law  of  the  land  and  could  not  be  annulled 
because  invalid  by  the  law  of  the  church. 

76.  Hervey  r.  Hervey,  92  N.  Y.  Suppl.  218. 
But  compare  Turner  v.  Turner,  189  Mass. 
373,  75  N.  E.  612,  109  Am.  St.  Rep.  643. 

77.  Delpit  V.  Young,  51  La.  Ann.  923,  25 
So.  547. 
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ino-  or  intending  that  it  should  be  an  actual  present  marriage,"^  or  in  the  case  of 
a  mock  marriage  performed  in  jest  and  not  intended  by  either  party  to  be  a 
binding  contract  of  marriage.'^ 

8.  Fraud,  Misrepresentation,  or  Imposition.^'^  Fraud  which  vitiates  the  mar- 
riage contract  is  cause  for  its  annulment.^^  But  the  fraud  or  falsehood  must  be 
one  which  goes  to  the  very  fundamentals  or  essentials  of  the  marital  relation  ; 
deceit,  conceahnent,  or  misrepresentation  concerning  the  party's  health,  character, 
wealth,  social  position,  previous  history  or  habits,  is  not  sufficient  for  this  purpose,^^ 
except  perhaps  in  New  York,  where  the  rule  has  been  broadly  laid  down  that 
every  misrej)resentation  of  a  material  fact,  made  with  intent  to  induce  the  other 
party  to  enter  into  the  marriage  contract,  and  without  which  it  would  not  have 


False  personation. —  It  is  not  a  cause  of 
nullity  that  one  assumes  a  false  name  and 
thereby  deludes  another  into  marriage  with 
him,  there  being  no  mistake  as  to  the  iden- 
tity of  the  person.  Meyer  r.  Meyer,  7  Ohio 
Dec.  (Reprint)  627,  4  Cine.  L.  Bui.  3G8; 
Clowes  V.  Jones,  3  Curt.  Eecl.  185.  But  see 
Rex  V.  Burton-upon-Trent,  3  M.  &  S.  537,  16 
Rev.  Rep.  350.  Otherwise  where  there  is  a 
mistake  as  to  the  person,  as  where  A,  intend- 
ing to  marry  B,  is  actually  united  to  C, 
whom  he  has  no  intention  of  marrying,  by 
means  of  a  substitution  or  other  deception. 
Meyer  v.  Mever,  supra;  Reg.  v.  Millis,  10 
Cl."&  F.  534,  785,  8  Eng.  Reprint  844;  2  Kent 
Comm.  77. 

"  Mistake  in  the  person  "  in  a  statute. — 
This  phrase  means  mistake  in  the  identity 
of  the  person,  not  mistake  as  to  his  char- 
acter, attributes,  condition  in  life,  or  pre- 
vious habits ;  and  hence  mistake  as  to  the 
wife's  previous  character  for  chastity  is  not 
ground  for  annulment  under  the  statute. 
Delpit  V.  Young,  51  La.  Ann.  923,  25  So.  547. 

78.  Clark  v.  Field,  13  Vt.  460.  And  see 
Blumenthal  v.  Tannenholz,  31  N.  J.  Eq.  194 
(where  the  bill  was  filed  by  an  infant  wife 
to  annul  her  marriage  on  the  ground  of  her 
husband's  fraud  and  misrepresentation  as  to 
the  effect  of  a  Jewish  ceremony  of  marriage 
which  she  at  the  time  believed  to  be  merely 
a  betrothal)  ;  Barnes  r.  \Yyethe,  28  Vt.  41 
(where  the  authorities  of  a  certain  town 
hired  A,  who  was  settled  in  another  towm,  to 
marry  B,  a  pauper,  in  order  to  impose  B's 
support  on  that  towm,  A  never  intending  to 
fulfil  the  obligations  of  marriage,  and  the 
contract  was  annulled  on  B's  petition). 

79.  Barclay  i\  Com.,  116  Ky.  275,  76  S.  W. 
4,  25  Ky.  L.  Rep.  463;  McClurg  v.  Terry,  21 
N.  J.  Eq.  225. 

80.  Fraud:  As  ground  of  divorce  see  Di- 
vorce, 14  Cyc.  595  et  seq.  Generally  see 
Fraud. 

81.  See  Mignault  v.  Hapeman,  10  L.  C. 
Jur.  137.  And  Compare  Field's  Bill,  2  H.  L. 
Cas.  48,  9  Eng.  Reprint  1010,  where  the  fraud 
was  not  sufficiently  shown  by  the  evidence. 
See  also  infra,  notes  82-90. 

82.  Smith  v.  Smith,  171  Mass.  404,  50 
N.  E.  933,  68  Am.  St.  Rep.  440,  41  L.  R.  A. 
800;  Cummington  v.  Belchertown,  149  Mass. 
223,  21  N.  E.  435,  4  L.  R.  A.  131;  Reynolds 
V.  Reynolds,  3  Allen  (Mass.)  605;  Boehs  r. 
Hanger,  (N.  J.  Ch.  1905)  59  Atl.  904;  Crane 


V.  Crane,  62  N.  J.  Eq.  21,  49  Atl.  734;  Fisk 
V.  Fisk,  6  N.  Y.  App.  Div.  432,  39  N.  Y. 
Suppl.  537;  Anonymous,  21  Misc.  (N.  Y.) 
765,  49  N.  Y.  Suppl.  331. 

Because  of  fraud  in  its  inducement,  the 
court  of  divorce  has  no  power  to  pronounce 
a  decree  of  nullity  of  marriage,  or  to  dis- 
solve a  marriage.  Templeton  r.  Tyree,  L.  R. 
2  P.  &  D.  420,  41  L.  J.  P.  &  M.  86,  27  L.  T. 
Rep.  N.  S.  429,  21  Vvkly.  Rep.  81. 

83.  Wier  r.  Still,  31  Iowa  107;  Carris  v. 
Carris,  24  N.  J.  Eq.  516;  Meyer  v.  Meyer, 
7  Ohio  Dec.  (Reprint)  627,  4  Cine.  L.  Bui. 
368 ;  Kraus  v.  Kraus,  9  Ohio  S.  &  C.  PI.  Dec. 
515,  6  Ohio  N.  P.  248;  Ewing  v.  Wheatley, 
2  Hagg.  Cons.  175.  See  also  Lewis  v.  Lewis, 
44  Minn.  124,  46  N.  W.  323,  20  Am.  St.  Rep. 
559,  9  L.  R.  A.  505. 

False  representations  as  to  health. —  The 
fraudulent  concealment  of  the  fact  of  im- 
potence or  of  a  chronic  venereal  disease  will 
be  ground  for  annulling  the  marriage.  Crane 
V.  Crane,  62  N".  J.  Eq.  21,  49  Atl.  734.  And 
see  supra,  VIII,  B,  2.  So  also  of  the  fact 
that  the  party  is  an  epileptic,  where  a  stat- 
ute forbids  such  persons  to  marry.  Gould  v. 
Gould,  78  Conn.  242,  61  Atl.  604,  2  L.  R.  A. 
N.  S.  531.  But  this  does  not  apply  to  minor 
physical  ailments  or  diseases  not  affecting 
the  marital  relation,  as  shown  in  the  case 
of  Kraus  v.  Kraus,  9  Ohio  S.  &  C.  PL  Dec. 
515,  6  Ohio  N.  P.  248,  where  a  husband  asked 
the  annulment  of  the  marriage  on  the  ground 
that  his  wife  had  a  glass  eye. 

Concealment  of  insanity  is  ground  for  an- 
nulling the  marriage.  See  supra,  VIII,  B,  3. 
And  see  Keyes  v.  Keyes,  22  N.  H.  553. 

False  representations  as  to  previous  chas- 
tity are  not  ground  for  decreeing  annulment 
of  the  marriage.  Farr  v.  Farr,  2  Mac- 
Arthur  (D.  C.)  35;  Leavitt  v.  Leavitt,  13 
Mich.  452;  Hedden  v.  Hedden,  21  N.  J.  Eq. 
61 ;  Varney  v.  Varney,  52  Wis.  120,  8  N.  W. 
739,  38  Am.  Rep.  726.  So  in  GleaA  v.  Glean, 
70  N.  Y.  App.  Div.  576,  75  N.  Y.  Suppl.  622, 
where  the  husband  concealed  the  fact  that 
he  had  unlawfully  cohabited  for  several  years 
with  another  woman  and  had  several  chil- 
dren by  her,  and  it  was  held  not  such  fraud 
as  to  vitiate  the  marriage.  But  it  is  doubt- 
ful whether  this  decision  could  be  sustained 
in  view  of  the  broad  rule  laid  down  in  Di 
Lorenzo  Di  Lorenzo,  174  N.  Y.  467,  67 
N.  E.  63,  95  Am.  St.  Rep.  609,  63  L.  R.  A. 
92.    See  infra,  note  84. 
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been  made,  authorizes  its  annulment.^*  But  some  courts  are  disposed  to  relax  tlie 
severity  of  this  rule,  especially  where  the  fraud  or  deceit  has  been  accompanied 
by  some  measure  of  coercion  or  imposition,  in  the  case  ox  very  young  girls  duped 
or  decoyed  into  an  unsuitable  marriage,^^  and  in  the  case  of  aged  persons  of  feeble 
intelligence  who  have  been  tricked  or  deluded.^*^  In  every  case,  however,  the 
fraud  must  have  been  an  effective  cause,  and  one  cannot  complain  of  a  false  rep- 
resentation where  he  knew  the  truth  at  the  time,^^  where  it  was  rendered  pos- 
sible only  by  his  own  previous  immoral  conduct,^'^  or  where  the  fraud  only 
affects  third  persons.^^  Imposition  in  the  nature  of  a  fraud  may  also  be  ground 
for  annulling  the  marriage,  especially  wliere  it  was  exerted  by  playing  upon  tlie 
party's  superstitions  or  religious  deliisions.^^ 

9.  DuRESS.^^  A  marriage  brought  about  by  force,  duress,  abduction,  or  terror 
under  threats  may  be  annulled.^^    But  these  influences  must  have  been  brouglit 


Concealment  of  pregnancy  will  be  ground 
for  annulling  the  marriage.  See  supra,  VIII, 
B,  5. 

Deceit  as  to  paternity  of  bastard  child 

may  be  sufficient  cause  for  a  decree  annulling 
the  marriage.  Scott  v.  Shufeldt,  5  Paige 
(N.  Y.)  43. 

Misrepresentation  as  to  previous  marriage 
or  divorce. —  A  deceit  or  falsehood  as  to  the 
fact  of  the  party's  previous  marriage,  or  a 
false  representation  as  to  the  death  of  the 
former  spouse,  such  spouse  having  been  in 
fact  divorced,  is  no  ground  for  annulling 
the  marriage,  provided  of  course  that  the 
former  marriage  was  not  in  force  at  the  time 
of  the  second.  Donnelly  v.  Strong,  175  Mass. 
157,  55  N.  E.  892;  Clarke  v.  Clarke,  11  Abb. 
Pr.  (N.  Y.)  228. 

Previous  criminal  record. —  It  is  not  ground 
for  annulling  a  marriage  that  the  husband 
concealed  the  fact  that  he  had  previously 
served  a  term  in  the  penitentiary.  Wier  v. 
Still,  31  Iowa  107. 

Kleptomania. —  A  marriage  is  not  avoided 
for  fraud  by  reason  of  the  concealment  of 
the  fact  that  the  wife  was  at  the  time  a 
kleptomaniac.  Lewis  v.  Lewis,  44  Minn.  124, 
46  N.  W.  323,  20  Am.  St.  Rep.  559,  9  L.  E.  A. 
505. 

False  personation  see  supra,  VIII,  B,  7. 

84.  Di  Lorenzo  v.  Di  Lorenzo,  174  N.  Y. 
467,  67  N.  E.  63,  95  Am.  St.  Rep.  609,  63 
L.  R.  A.  92  [reversing  71  N,  Y.  App.  Div. 
509,  75  N.  Y.  Suppl.  878  {reversing  34 
Misc.  692,  70  N.  Y.  Suppl.  1012)],  holding 
that  where  defendant  induces  plaintiff  to 
marry  hei  by  false  representations  that  he  is 
the  father  of  her  bastard  child,  it  is  obtaining 
his  consent  to  the  marriage  by  fraud,  within 
the  meaning  of  the  statute,  and  authorizes 
the  dissolution  of  the  marriage.  So  also  in 
King  V.  Brewer,  8  Misc.  (N.  Y.)  587,  29 
K  Y.  Suppl.  1114,  31  Abb.  N.  Cas.  325,  Avhere 
tlie  wife  discovered  after  marriage  that  the 
husband's  business  was  conducting  a  pool 
room,  which  is  a  statutory  crime  in  New 
York.  And  so  in  Keyes  v.  Keyes,  6  Misc. 
(N.  Y.)  355,  26  N.  Y.  Suppl.  910,  where  she 
was  led  to  believe  that  he  was  an  honest  and 
industrious  man.,  but  in  fact  he  was  a  pro- 
fessional thief.  But  on  the  other  hand  see 
Shrady  v.  Logan,  17  Misc.  (N.  Y.)  329,  40 
N.  Y.  Suppl.  1010,  holding  that  the  conceal- 
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ment  by  a  woman  of  the  fact  that  she  has 
borne  a  bastard  child  is  not  such  fraud  as 
will  justify  the  annulment  of  the  marriage. 
And  see  Fisk  r.  Fisk,  6  N.  Y.  App.  Div.  432, 
39  N.  Y.  Suppl.  537,  where  the  court  refused 
to  annul  a  marriage  because  of  a  representa- 
tion by  the  woman  that  she  had  never  been 
married,  when  in  fact  she  had  been  married 
but  had  been  legally  divorced. 

85.  Lyndon  v.  Lyndon,  69  111.  43;  Moot  r. 
Moot,  37  Hun  (N.  Y.)  288;  Robertson  v. 
Cole,  12  Tex.  356;  Parsons  v.  Parsons,  68 
Vt.  95,  34  Atl.  33. 

86.  Pyott  r.  Pyott,  90  111.  App.  210. 

87.  Donnellv  v.  Strong,  175  Mass.  157,  55 
N.  E.  892 ;  Wendel  v.  Wendel,  30  N.  Y.  App. 
Div.  447,  52  N.  Y.  Suppl.  72. 

88.  Tait  V.  Tait,  3  Misc.  (N.  Y.)  218,  23 
N.  Y.  Suppl.  597. 

89.  Kinnier  v.  Kinnier,  45  N.  1^  535,  6  Am. 
Rep.  132;  McKinney  v.  Clarke,  2  Swan 
(Tenn.)  321,  58  Am.  Dec.  59.  And  see  Com. 
V.  Philadelphia  County  Prison,  11  Wkly. 
Notes  Cas.  (Pa.)  341. 

90.  Orchardson  t\  Cofeild,  171  111.  14,  4J 
N.  E.  197,  63  Am.  St.  Rep.  211,  40  L.  R.  A. 
256;  Hides  v.  Hides,  65  How.  Pr.  (N.  Y.  )  17. 
In  both  these  cases  tlie  dupe  was  a  believer 
in  "  spiritualism,"  and  was  morally  coerced 
by  the  control  of  a  stronger  will  operating 
through  this  delusion. 

91.  Duress:  As  ground  of  divorce  see  Di- 
vorce,  14  Cyc.  595  et  seq.     Generally  see 

DUEESS. 

92.  California.  —  Linebaugh  v.  Linebaugh, 
137  Cal.  26,  69  Pac.  616. 

Kentuchy. —  Bassett  v.  Bassett;,  9  Bush 
696. 

Maryland. —  Ridgelv  i".  Ridgelv,  79  Md. 
298,  29  Atl.  597,  25  L.  R.  A.  800;  Le  Brun 
t\  Le  Brun,  55  Md.  49,6. 

Islew  Jersey. —  Avaldan  v.  Avakian,  (Cli. 
1905)  60  Atl.  521. 

Isfeio  York. —  Anderson  v.  Anderson,  74 
Hun  56,  26  N.  Y.  Suppl.  492 ;  Sloan  v.  Kane, 
10  How.  Pr.  66;  Ferlat  v.  Gojon,  Hopk.  478, 
14  Am.  Dec.  554. 

Vermont. —  MounthoUy  r.  Andover,  11  Vt. 
226,  34  Am.  Dec.  685. 

England.— YoYdi  v.  Stier,  [1896]  P.  1,  65 
L.  J.  P.  D.  &  Adm.  13,  73  L.  T.  Rep.  N.  S. 
632,  11  Wklv.  Rep.  668;  Cooper  v.  Crane, 
[1891]  P.  369,  40  Wkly.  Rep.  127;  Scott  v. 
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to  bear  by  the  other  contracting  party  or  with  his  procurement  or  connivance.^^ 
And  threats  of  any  legal  or  penal  measures  authorized  by  law  and  the  circum- 
stances of  the  case  will  not  invalidate  the  contract.^^  Thus,  in  particular,  if  a 
man  under  lawful  arrest  for  seduction  or  bastardy,  the  complaint  being  based  on 
probable  cause,  chooses  to  marry  the  woman  as  a  means  of  obtaining  his  release 
and  terminating  the  proceedings  against  him,  he  cannot  allege  duress  as  a  ground 
for  annulling  tlie  marriage.^^  But  it  is  otherwise  if  the  prosecution  was  mali- 
ciously instituted  and  without  probable  cause,^^  or  if  the  accused,  being  pliant  and 
inexperienced,  is  bullied  by  the  magistrate  and  yields  under  threats  of  more 
severe  penalties  than  the  law  allows.^^ 

10.  Consanguinity^^  or  Affinity.^^  A  marriage  between  relations  within  the 
prohibited  degrees  is  void,  its  continuance  is  repugnant  to  good  morals  and  pub- 
lic policy,  and  it  will  be  annulled  at  the  instance  of  either  party,  notwithstanding 
the  applicant  entered  into  it  knowingly  and  wilfully.^ 

C.  Actions  Fop  Annulment^ — l.  Nature  and  Form  of  Remedy.  Unless 
otherwise  provided  by  statute,  a  proceeding  in  a  state  court  for  the  annulment  of 
a  marriage  should  be  by  bill  in  equity  or  its  equivalent,^  and  the  prayer  for  relief 
should  specifically  ask  that  the  marriage  be  declared  null  and  void,  and  not  for  a 
divorce,  which  is  an  entirely  different  matter.^  Further,  the  question  of  the 
nullity  of  a  marriage  should  be  made  the  subject  of  a  direct  proceeding,  and 


Sebright,  12  P.  D.  21,  56  L.  J.  P.  D.  &  Adm. 
11,  57  L.  T.  Rep.  N.  S.  421,  35  Wkly.  Rep. 
258;  Bartlett  v.  Rice,  72  L.  T.  Rep.  N.  S. 
122. 

Canada. —  Mignault  v.  Hapeman,  10  L.  C. 
Jur.  137. 

It  must  be  manifest  that  force  prepon- 
derated throughout,  so  as  to  disable  the  one 
interested  from  acting  as  a  free  agent.  Law- 
less V.  Chamberlain,  18  Ont.  296,  where 
plaintiff  alleged  that  he  was  forced  into  the 
marriage  by  intimidation  and  threats,  and  it 
appeared  that  he  at  first  protested,  but  that 
by  his  subsequent  conduct  he  displayed  a 
readiness  to  assist  in  the  preliminary  and 
final  details  submitted  to  the  proposed 
method  of  procedure,  and  intelligently  for- 
warded its  accomplishment. 

93.  Marks  v.  Crume,  29  S.  W.  436,  16 
Ky.  L.  Rep.  707;  Sherman  v.  Sherman,  20 
N.  Y.  Suppl.  414. 

94.  Lacoste  v.  Guidroz,  47  La.  Ann.  295, 
16  So.  836. 

Where  threats  are  relied  on  to  establish 
coercion,  in  cases  of  this  kind,  they  must  be 
such  threats  against  life,  or  to  do  bodily 
harm,  as  would  overpower  the  judgment  and 
coerce  the  will.  Todd  v.  Todd,  149  Pa.  St. 
60,  24  Atl.  128,  17  L.  R.  A.  320;  Stevenson  v. 
Stevenson,  7  Phila.  (Pa.)  386. 

95.  Alahania. —  Williams  v.  State,  44  Ala. 
24. 

Arkansas. —  Marvin  v.  Marvin,  52  Ark. 
425,  12  S.  W.  875,  20  Am.  St.  Rep.  191; 
Honnett  v.  Honnett,  33  Ark.  156,  34  Am. 
Rep.  39. 

Louisiana. —  Collins  r.  Ryan,  49  La.  Ann. 
1710,  22  So.  920,  43  L.  R.  A.  814. 

Missouri. —  Meredith  v.  Meredith,  79  Mo. 
App.  636. 

New  Jersey. —  Ingle  v.  Ingle,  (Ch.  1897) 
38  Atl.  953;  Sickles  v.  Carson,  20  N.  J.  Eq. 
440. 

New  York. —  Jackson  i;.  Winne,  7  Wend. 


47,  22  Am.  Dec.  563;  Scott  v.  Shufeldt,  5 
Paige  43. 

North  Carolina. —  See  State  v.  Davis,  79 
N.  C.  603. 

Pennsylvania. —  Richards  v.  Richards,  19 
Pa.  Co.  Ct.  322. 

Texas. —  Johns  v.  Johns,  44  Tex.  40. 
See  34  Cent.  Dig.  tit.  "  Marriage,"  §  123. 

96.  Hawkins  v.  Hawkins,  142  Ala.  571,  38 
So.  640,  110  Am.  St.  Rep.  53;  Collins  V. 
Collins,  2  Brewst.  (Pa.)  515;  Pvle  v.  Pyle, 
10  Phila.  (Pa.)  58;  Shoro  v.  Shoro,  60  Vt. 
268,  14  Atl.  177,  6  Am.  St.  Rep.  118. 

97.  Hawkins  v.  Hawkins,  142  Ala.  571,  38 
So.  640,  110  Am.  St.  Rep.  53;  Smith  v. 
Smith,  51  Mich.  607,  17  N.  W.  76. 

98.  Consanguinity:  As  ground  for  divorce 
see  Divorce,  14  Cyc.  595  note  46.  Definition 
see  8  Cyc.  582. 

99.  Affinity:  As  ground  for  divorce  see 
Divorce,  14  Cyc.  595  note  46.  Definition  see 
2  Cyc.  38. 

1.  Stapleberg  v.  Stapleberg,  77  Conn.  31, 
58  Atl.  233;  Martin  v.  Martin,  54  W.  Va. 
301,  46  S.  E.  120;  Andrews  v.  Ross,  14  P.  D. 
15,  58  L.  J.  P.  D.  &  Adm.  14,  59  L.  T.  Rep. 
N.  S.  900,  37  Wkly.  Rep.  239;  Levesque  v. 
Ouellet,  22  Quebec  Super.  Ct.  181. 

2.  Pendency  of  suit  for  annulment  as  abat- 
ing suit  for  divorce  see  Abatement  and  Re- 
vival, 1  Cyc.  31. 

3.  Selah  v.  Selah,  23  N.  J.  Eq.  185;  Conto 
V.  Conte,  82  N.  Y.  App.  Div.  335,  81  N.  Y. 
Suppl.  923. 

4.  Brown  v.  Westbrook,  27  Ga.  102;  Val- 
leau  V.  Valleau,  6  Paige  (N.  Y.)  207;  Wil- 
helmi  v.  Wilhelmi,  9  Pa.  Dist.  685. 

Difference  between  nullity  and  divorce.— 
The  purpose  of  a  divorce  suit  is  to  dissolve 
a  valid  marriage  which  the  parties  had  legaj 
capacity  to  contract  and  generally  for  sub- 
sequent cause,  while  a  nullity  suit  is  for  the 
judicial  annulment  of  a  marriage  which  was 
voidable  or  absolutely  void  when  contracted 
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should  not  be  adjudicated  as  a  matter  merely  collateral  or  incidental  to  an 
action  for  another  purpose,^  although  relief  of  this  kind  may  properly  be  sought 
by  answer  or  crossbill  in  a  suit  for  divorce  or  maintenance.^ 

2.  Jurisdiction  and  Authority  of  Court.'^  A  court  of  chancery,  in  the  exer- 
cise of  its  ordinary  powers  and  jurisdiction  and  without  the  authority  of  a  statute 
may  take  jurisdiction  of  a  suit  to  ainiul  a  marriage,  where  the  cause  alleged  is 
one  of  the  well  known  grounds  on  which  equity  gives  relief  in  cases  of  contract, 
such  as  fraud,  error,  duress,  or  mental  incapacity,^  although  not  where  the  mar- 
riage is  alleged  to  be  void  on  account  of  a  prior  existing  marriage,  as  in  that  case 
the  proceedings  must  be  founded  on  a  statute.^  Jurisdiction  depends  upon  the 
residence  of  complainant  or  petitioner,  and  it  is  immaterial  where  the  mar- 
riage was  solemnized.^"^    Defendant  is  brought  within  the  jurisdiction  by  personal 


for  causes  then  existing.  Pyott  v.  Pyott, 
191  111.  280,  61  N.  E.  88.  And  see  Ridgely 
i?.  Ridgely,  79  Md.  298,  29  Atl.  597,  25 
L.  P.  A.  800. 

5.  Williamson  v.  Williamson,  56  N.  C.  446; 
Johnson  v.  Kincade,  37  N.  C.  470.  And  see 
Uhl  f.  Uhl,  52  Cal.  250,  holding  that  a  cause 
of  action  to  annul  a  marriage  by  reason  of 
a  former  marriage  of  plaintiff  to  one  who  is 
still  alive  cannot  be  joined  with  a  cause  of 
action  to  quiet  her  title  to  her  separate 
property,  in  which  defendant  falsely  claims 
an  interest. 

6.  Pyott  V.  Pyott,  191  111.  280,  61  N.  E. 
88;  Taylor  v.  Taylor,  173  N.  Y.  266,  65  N.  E. 
1098.    See  swpra,  VIII,  A,  4. 

Necessity  of  prayer  for  decree. —  Where  de- 
fendant, by  his  plea  to  an  action  for  separa- 
tion from  bed  and  board,  alleges  the  nullity 
of  his  marriage  with  plaintiff,  but  does  not 
ask  that  the  nullity  be  judicially  pronounced, 
the  court  cannot  take  his  pretensions  into 
consideration.  Smith  v.  Cook,  24  Quebec 
Super.  Ct.  469. 

The  parties  had  presented  cross  suits,  one 
for  nullity  of  marriage  on  the  ground  of  the 
man's  impotence,  the  other  for  dissolution 
on  the  ground  of  the  woman's  adultery.  It 
was  held  in  the  course  of  the  nullity  suit 
that  the  woman  might  be  cross-examined  as 
to  her  adultery  with  the  co-respondent  in  the 
dissolution  suit.  M.  v.  D.,  10  P.  D  175  34 
Wkly.  Eep.  48. 

7.  Chancery  jurisdiction  generally  see 
Equity. 

8.  /wdia^a.— Tefft  v.  Tefft,  35  Ind.  44. 
Maryland. —  Ridgely  v.  Ridgely,  79  Md.  298, 

29  Atl.  597,  25  L.  R.  A.  800. 

Missouri. —  Meredith  v.  Meredith,  79  Mo. 
App.  636. 

New  Jersey. — Avakian  v.  Avakian,  (Ch. 
1905)  60  Atl.  521;  Carris  v.  Carris,  24  K  J. 
Eq.  516;  Selah  v.  Selah,  23  N.  J.  Eq.  185. 

Neiv  ror/c— Ferlat  r.  Gojon,  Hopk.  478, 
14  Am.  Dec.  554;  Wightman  v.  Wightman,  4 
Johns.  Ch.  343. 

Ohio. — Waymire  v.  Jetmore,  22  Ohio  St. 
271;  Vernon  v.  Vernon,  9  Ohio  Dec.  (Reprint) 
365,  12  Cine.  L.  Bui.  237. 

Vermont. —  Clark  v.  Field,  13  Vt.  460. 

West  Virginia.  —  Martin  f.  Martin,  54 
W.  Va.  301,  46  S.  E.  120. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  127. 

Contra,  in  Pennsylvania. — The  courts  of  this 
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state  do  not  possess  general  equity  powers, 
but  only  such  as  have  been  conferred  upon 
them  by  statute,  and  therefore  have  no  juris- 
diction to  determine  the  validity  of  a  mar- 
riage alleged  to  be  void  on  account  of  the 
lunacy  of  one  of  the  parties.  Pitcairn  v.  Pit- 
cairn,  201  Pa.  St.  368,  50  Atl.  963.  And  see 
Thompson  v.  Thompson,  10  Phila.  131. 

So  also  in  South  Carolina. —  See  Mattison  v. 
Mattison,  1  Strobh.  Eq.  387,  47  Am.  Dec.  541. 
But  a  court  of  equity  in  this  state  may  de- 
cide upon  the  validity  of  a  marriage  so  far  as 
it  affects  rights  of  property  in  a  suit  in 
chancery.    Young  v.  Naylor,  1  Hill  Eq.  383. 

Other  remedy  available. —  The  supreme 
court  of  Rhode  Island  will  not  take  jurisdic- 
tion in  equity  to  annul  a  marriage  voidable 
on  account  of  fraud  in  procuring  it^  since  an- 
other ample  remedy  is  provided  by  the  stat- 
ute relating  to  divorce.  Selby  v.  Selby,  27 
R.  1.  172,  61  Atl.  142. 

In  Ontario  the  high  court  of  justice  has 
jurisdiction,  where  a  marriage  correct  in 
form  is  ascertained  to  be  void  cle  jure  by  rea- 
son of  the  absence  of  some  essential  prelimi- 
nary, to  declare  the  same  null  and  void  ab 
initio.     La'wless  f.  Chamberlain,  18  Ont.  290. 

In  Quebec  it  has  been  held  that  the  civil 
tribunals  cannot  declare  the  nullity  of  a  mar- 
riage between  two  catholics  on  the  ground 
of  impotence  until  the  ecclesiastical  decision 
has  been  given.  Langevin  v.  Barette,  4  Rev. 
Leg.  160;  Vaillancourt  v.  Lafontaine,  11  L.  C. 
Jur.  305;  Lussier  v.  Archambault,  11  L.  C. 
Jur.  53. 

9.  Kelley  t.  Kelley,  161  Mass.  Ill,  36  N.  E. 
837,  42  Am.  St.  Rep.  389,  25  L.  R.  A.  806. 

10.  Minnesota. — Wilson  v.  Wilson,  95  Minn. 
464,  104  K  W.  300. 

'Neio  Jersey. —  Avakian  i;.  Avakian,  (Ch. 
1905)  60  Atl.  521;  Blumenthal  v.  Tannenholz, 
31  N.  J.  Eq.  194. 

NeiD  York. —  See  Kinnier  V.  Kinnier,  45 
N.  Y.  535,  6  Am.  Rep.  132. 

Vermont. —  Barnev  v.  Cuness,  68  Vt.  51,  33 
Ati.  897. 

England.— 'RoherU  v.  Brennan,  [1902]  P. 
143,  71  L.  J.  P.  D.  &  Adm.  74,  86  L.  T. 
Rep.  N.  S.  599,  50  Wklv.  Rep.  414  [folloiving 
Mbovet  t:  Nibovet,  4  P.  D.  l,  48  L.  J.  P.  D. 
&  Adm.  1,  39  l!  T.  Ren.  N.  S.  486.  27  Widv. 
Rep.  203]  ;  Bater  v.  Bater,  21  T.  L.  R.  517. 
Com,pare  Arsfent  v.  Argent,  11  Jur.  N.  S.  864. 
34  L.  J.  P.  M.  133,  12  L.  T.  Rep.  K  S.  768, 
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service  of  process  or  such  constructive  service  as  the  statute  may  legally 
autliorize.^^  The  courts  will  be  vigilant  in  these  cases  to  guard  against  collusion  of 
the  parties,  and  will  never  make  a  decree  unless  entirely  satisfied  on  this  point.^^ 
3.  Time  to  Sue.  A  right  of  action  for  the  annulment  of  a  marriage  accrues 
immediately  upon  knowledge  or  discovery  of  the  invalidating  fact  or  circum- 
stance,^^ and,  unless  sooner  barred  by  some  statute  of  limitation,^^  continues  until 
the  marriage  is  dissolved  by  the  death  of  one  of  the  parties,  after  which  event  no 
decree  of  nullity  will  be  made  except  under  very  exceptional  circumstances.^^ 
But  long  and  unreasonable  delay  in  bringing  the  suit,  while  not  an  absolute  bar,^^ 
may  justify  the  refusal  of  a  decree,  especially  where  the  case  is  not  strong  or  not 
clearly  proved,  or  where  it  may  be  taken  as  evidence  of  waiver  or  acquiescence 
or  as  indicating  an  ulterior  motive  in  bringing  the  action.^^ 


4  Swab.  &  Tr.  52;  Simonin  i\  Mallac,  6  Jur. 
N.  S.  561,  29  L.  J.  P.  &  M.  97,  2  L.  T.  Rep. 
N.  S.  327,  2  Swab.  &  Tr.  67. 

11.  Winslow  V.  Troy,  97  Me.  130,  53  Atl. 
1008;  Becker  r.  Becker,  58  N.  Y.  App.  Div. 
374,  69  N.  Y.  Suppl.  75;  Pepper  v.  Shearer, 
48  S.  C.  492,  26  S.  E.  797. 

12.  Sickles  r.  Carson,  26  N.  J.  Eq.  440; 
Svenson  r.  Svenson,  78  N.  Y.  App.  Div.  536, 
79  N.  Y.  Suppl.  657;  E.  B.  v.  E.  C.  B.,  28 
Barb.  (N.  Y.)  299;  Willielmi  v.  Wilhelmi,  9 
Pa.  Dist.  685. 

13.  Annulment  for  nonage. —  An  action  to 
annul  a  marriage  on  the  ground  that  com- 
plainant was  under  the  statutory  age  of  con- 
sent may  be  brought  at  once ;  it  is  not  neces- 
sary for  him  to  wait  until  he  attains  that 
age.  Eliot  v.  Eliot,  77  Wis.  634,  46  N.  W. 
806,  10  L.  R.  A.  568. 

14.  See  Kaiser  t\  Kaiser,  16  Hun  (N.  Y.) 
602;  Montgomery  v.  Montgomery,  3  Barb.  Ch. 
(N.  Y.)  132. 

Statutes  of  limitations  generally  see  Limi- 
tations OF  Actions. 

The  limit  of  three  years  fixed  by  law  for 
the  bri:iging  of  an  action  in  nullity  of  a  mar- 
riage is  not  absolute.  Lussier  v.  Archam- 
bault,  11  L.  C.  Jur.  53. 

15.  Mart/land. —  Fornshill  v.  Murray,  1 
Bland  479,'  18  Am.  Dec.  344. 

Massachusetts. —  Rawson  v.  Rawson,  156 
Mass.  578,  31  K  E.  653. 

Neiv  York. —  Combs  v.  Combs,  17  Abb,  X. 
Cas.  265 ;  Montgomery  v.  Montgomery,  3 
Barb.  Ch.  132. 

Pennsylvania. —  Parker's  Appeal,  44  Pa.  St. 
309;  Thompson  v.  Thompson,  10  Phila.  131. 

Vermont. —  Pingree  v.  Goodrich,  41  Vt.  47. 

England. —  liemming  v.  Price,  12  Mod.  432; 
Hinks  V.  Harris,  4  Mod.  182;  Brownsword  v. 
Edwards,  2  Ves.  243,  28  Eng.  Reprint  157. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  126. 

A  marriage  contracted  previous  to  the 
promulgation  of  the  civil  code  may  be  de- 
clared null  seventeen  years  after  its  celebra- 
tion, by  reason  of  impotency  existing  at  the 
time  of  the  marriage,  where  the  parties  have 
lived  separately  since  its  celebration,  and  de- 
fendant has  established  his  domicile  in  a  for- 
eign country,  especially  where  such  nullity 
has  been  ecclesiastically  pronounced.  Lan- 
gevin  V.  Barette,  4  Rev.  Leg.  160. 

Adjudication  on  validity  of  marriage  neces- 
sary to  settle  estate. —  Where  a  question  is 


raised  as  to  the  validity  of  an  alleged  mar- 
riage after  the  death  of  one  of  the  parties  to 
it,  and  a  judicial  determination  of  this  ques- 
tion is  necessary  to  settle  the  proper  descent 
or  distribution  of  his  estate,  an  action  for 
that  purpose  may  be  instituted  and  a  decree 
made.  Pingree  r.  Goodrich,  41  Vt.  47.  AntJ 
see  Nonnemachcr  v.  Nonnemacher,  159  Pa.  St. 
634,  28  Atl.  439. 

16.  G.  V.  M.,  10  App.  Cas.  171,  53  L.  T. 
Rep.  N.  S.  398;  Mansfield  v.  Cuno,  L.  R.  2 
H.  L.  Sc.  300,  29  L.  T.  Rep.  N.  S.  316  (the 
objection  of  delay  in  seeking  relief  may  be 
got  over  when  the  proof  of  impotency  is  com- 
plete; but  not  otherwise)  ;  M.  v.  M.,  22 
T.  L.  R.  719;  S.  V.  B.,  21  T.  L.  R.  219.  See 
also  Castleden  v.  Castleden,  9  H.  L.  Cas.  186, 
31  L.  J.  P.  &  M.  105,  5  L.  T.  Rep.  N.  S.  164, 

11  Eng.  Reprint  701,  4  Macq.  H.  L.  159 
[affirminq  6  Jur.  N.  S.  348,  29  L.  J.  P.  &  M. 
81,  1  L.  T.  Rep.  N.  S.  489,  1  Swab.  &  Tr. 
605]. 

But  such  delay  renders  it  necessary  that 
the  evidence  to  support  the  suit  should  be 
of  the  clearest  and  most  satisfactory  kind 
(Castleden  v.  Castleden,  9  H.  L.  Cas.  186,  31 
L.  J.  P.  &  M.  103,  5  L.  T.  Rep.  N.  S.  164,  11 
Eng.  Reprint  701,  4  Macq.  H.  L.  159  laf[irm- 
ing  6  Jur.  N.  S.  348,  29  L.  J.  P.  &  M.  81,  1 
L.  T.  Rep.  N.  S.  489,  1  Swab.  &  Tr.  605] )  , 
and  that  an  explanation  of  the  delay  be  given 
before  making  a  decree  (Ewens  v.  Tyther- 
leigh,  9  Jur.  N.  S.  1301,  33  L.  J.  P.  &  M.  37, 
9  L.  T.  Rep.  N.  S.  424,  3  Swab.  &  Tr.  312, 

12  Wkly.  Rep.  444). 

17.  A  labama. —  Price  v.  Price,  142  Ala.  631, 
38  So.  802;  Rawdon  v.  Rawdon,  28  Ala.  565. 

District  of  Columhia. —  Secor  v.  Secor,  1 
MacArthur  630. 

New  Yor/c— Taylor  v.  Taylor,  63  K  Y. 
App.  Div.  231,  71  N.  Y.  Suppl.  411. 

North  Carolina. —  Schonwald  v.  Schonwald, 
62  N.  C.  215. 

Enqland.—  W.  V.  R.,  1  P.  D.  405,  45  L.  J. 
P.  D.  &  Adm.  89,  25  Wkly.  Rep.  25;  Castle- 
den V.  Castleden,  9  H.  L.  Cas.  186,  31  L.  J. 
P.  &  M.  103,  5  L.  T.  Rep.  N.  S.  104,  4  Macq. 
H.  L.  159,  11  Eng.  Reprint  701;  Marriott  v. 
Burgess,  10  Jur.  s.  885,  33  L.  J.  P.  &  M. 
203,  10  L.  T.  Rep.  N.  S.  847,  3  Swab.  &  Tr. 
550. 

See  34  Cent.  Dig.  tit.  "  Marriage,"  §  126. 
Compare  Chapline  v.  Stone,  77  Mo.  App. 
523. 
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4.  Parties  —  a.  In  General.  In  England  and  in  some  of  the  American  states 
either  of  the  parties  to  a  void  or  voidable  marriage  may  sue  for  its  annidment, 
even  though  complainant  himself  caused  cr  knew  of  the  alleged  disability,  except 
only  where  the  marriage  was  induced  by  his  actual  fraud. But  generally  in  this 
country,  it  is  only  the  innocent  or  injured  party  wlio  may  sue  and  no  right  to 
maintain  such  a  suit  is  recognized  in' any  third  person,^^  except  that  in  some  jur- 
isdictions the  father  or  mother  of  the  injured  party  is  permitted  to  maintain  the 
action,^^  and  in  others,  by  statute,  this  right  is  accorded  to  any  "  relative  "  of  the 


"Doctrine  of  want  of  sincerity." —  Relief 
in  suits  of  this  nature  is  never  accorded 
unless  petitioner  is  prompt  in  seeking  it 
and  sincere  in  tlie  motive  for  doing  so.  M,  r. 
C,  L.  E.  2  P.  &  D.  414,  41  L.  J.  P.  &  M.  37, 
26  L.  T.  Rep.  N.  S.  321,  20  Wkly.  Rep.  495. 
A  petitioner  made  cognizant  within  four  or 
five  years  after  her  marriage  of  her  husband's 
impotency  could  not  delay  proceedings  for 
three  years  more,  without  being  open  to  the 
charge  of  want  of  sincerity  or  promptitude, 
M.  V.  C,  L.  R.  2  P.  &  D.  414,  41  L.  J.  P.  &  M. 
37,  26  L.  T.  Rep.  N.  S.  321,  20  Wkly.  Rep. 
495.  The  doctrine,  designated  as  the  "  doc- 
trine of  want  of  sincerity  "  in  an  action  of 
this  kind,  has  been  too  much  extended  in  re- 
cent English  decisions,  and  that  doctrine, 
apart  from  "  approbate  "  and  "  reprobate," 
has  never  been  recognized  by  the  law  of 
Scotland.  G.  v.  M.,  10  App.  Cas.  171,  53  L.  T. 
Rep.  N.  S.  398,  where  it  is  said,  however,  that 
in  a  suit  for  nullity  of  marriage  on  the 
ground  of  impotency  there  may  be  facts  and 
circumstances  proved  which  so  plainly  imply 
on  the  part  of  the  complaining  spouse  a  recog- 
nition of  the  existence  and  validity  of  the 
marriage  as  to  render  it  most  inequitable 
and  contrary  to  public  policy  that  he  or  she 
should  be  permitted  to  go  on  to  challenge  it 
with  effect.  Where  at  the  end  of  seven  years' 
cohabitation  a  marriage  had  not  been  consum- 
mated through  the  impotence  of  the  alleged 
husband,  and  the  wife  subsequently  cohabited 
with  another  man,  and  upon  the  alleged  hus- 
band discovering  her  misconduct  she  instituted 
a  suit  for  nullity  of  marriage  against  him,  and 
he  a  suit  for  dissolution  of  marriage  against 
her,  it  was  held  that,  the  proof  of  impotence 
being  clear,  her  conduct  did  not  show  such  a 
want  of  sincerity  as  to  deprive  her  of  her 
right  to  have  the  marriage  annulled.  When 
the  impotence  is  undoubted  mere  delay  is  not 
sufficient  to  disentitle  the  injured  party  to 
relief.  M.  i;.  D.,  10  P.  D.  75,  54  L.  J.  P.  D.  & 
Adm.  68,  33  Wkly.  Rep.  657.  See  also  L. 
V.  B.,  [1895]  P.  274,  64  L.  J.  P.  D.  &  Adm. 
121,  11  Reports  673,  where  the  court  refused 
to  dismiss  the  petition  on  the  ground  of  in- 
sincerity merely  because  of  the  delay  in  pre- 
senting the  petition,  and  granted  a  decree 
nisi. 

18.  Parties  generally  see  Parties. 

19.  Thompson  v.  Thompson,  10  Phila.  (Pa.) 
131. 

Parties  to  bigamous  marriage. —  An  action 
to  annul  a  marriage  on  the  ground  of  an 
existing  and  undissolved  previous  marriage 
may  be  brought  by  the  party  bound  by  such 
previous  marriage  as  well  as  by  the  other. 
[VIII,  C,  4,  a] 


Glass  V.  Glass,  114  Mass.  563;  Anonymous,  2 
Thomps.  &  C.  (N.  Y.)  558;  Miles  v.  Chilton, 

I  Rob.  Eccl.  684.  Contra,  Tefft  V.  Tefft,  35 
Ind.  44. 

20.  O'Keefe  v.  O'Keefe,  3  Pa.  Dist.  451  ; 
Heinzman  v.  Heinzman,  15  Pa.  Co.  Ct.  669. 

21.  Ridgely  v.  Ridgely,  79  Md.  298,  29  Atl. 
597,  25  L.  R.  A.  800  (holding  that  the  court 
cannot,  at  the  instance  of  a  divorced  husband, 
declare  void  a  subsequent  marriage  between 
his  divorced  wife  and  a  third  person,  on  the 
ground  that  the  divorce  was  illegal);  Wood  v. 
Baker,  43  Misc.  (N.  Y.)  310,  88  N.  Y.  Suppl. 
854  [folloioing  Fero  v.  Fero,  62  N.  Y.  App. 
Div.  470,  70  N.  Y.  Suppl.  742].  But  in  another 
case  in  New  York,  where  the  action  was  to 
have  a  certain  marriage  declared  void  by  rea- 
son of  defendant's  fraud,  and  it  appeared  that 
plaintiff  had  subsequently  married  another 
person,  and  was  seeking  the  probate  of  his 
Avill,  Avhich  his  heirs  at  law  were  contesting 
on  the  ground  of  her  former  marriage,  it  was 
held  that  thev  were  properly  admitted  as  par- 
ties. Tilby*!;.  Hayes,  27  Hun  (N.  Y.)  251. 
See  also  McKinney  v.  Clarke,  2  Swan  ( Tenn. ) 
321,  58  Am.  Dec.  59;  MounthoUy  v.  Andover, 

II  Vt.  226,  34  Am.  Dec.  685. 

An  administrator  cannot  maintain  a  suit 
for  a  decree  of  nullity  of  his  intestate's  mar- 
riage, unless  it  appears  that  such  decree  is 
necessary  to  the  proper  descent  or  distribu- 
tion of  the  estate.  Pingree  v.  Goodrich,  41 
Vt.  47.  See  also  Bevan  v.  McMahon,  5  Jur. 
N.  S.  686,  28  L.  J.  P.  &  M.  127,  2  L.  T.  Rep. 
N.  S.  255,  2  Swab.  &  Tr.  58,  8  Wkly.  Rei). 
453. 

Right  of  king's  proctor  to  intervene  see 
A.  V.  A.,  [1901]  P.  284,  70  L.  J.  P.  D.  &  Adm. 
90,  85  L.  T.  Rep.  N.  S.  171;  Soltomayer  v. 
De  Barros,  5  P.  D.  94,  49  L.  J.  P.  D.  &  Adm. 
1,  41  L.  T.  Rep.  K  S.  281,  27  Wkly.  Rep.  917; 
Childers  v.  Childers,  68  L.  J.  P.  D.  &  Adm. 
90.  Before  36  &  37  Vict.  c.  31,  king's 
proctor  had  no  power  to  intervene  in  suits 
for  nullity  of  marriage,  however  collusive  or 
concerted.  D.  v.  M.,  28  L.  T.  Rep.  N.  S.  73, 
21  Wkly.  Rep.  417. 

22.  Ray  v.  Sherwood,  1  Curt.  Eccl.  193; 
Wells  V.  Wells,  10  Jur.  N.  S.  1208,  34  L.  J. 
P.  &  M.  12,  11  L.  T.  Rep.  K  S.  318,  3  Swab. 
&  Tr.  593,  13  Wkly.  Rep.  279;  Sherwood  v. 
Ray,  1  Moore  P.  C.  353,  12  Eng.  Reprint  848. 

It  is  otherwise  in  New  York.  Wood  c. 
Baker,  43  Misc.  310,  88  N.  Y.  Suppl.  854 
[folloioinp  Fero  i\  Fero,  62  N.  Y.  App.  Div. 
470,  70  N.  Y.  Suppl.  742] .  And  see  E.  B.  v. 
E.  C.  B.,  28  Barb.  299.  See,  however,  Sloan 
V.  Kane,  10  How.  Pr.  66. 

A  father  has  suf&cient  interest  under  43 
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injured  party,  provided  the  party  himself  is  joined  in  the  suit.^^  In  case  the 
i'l'jured  party  is  insane  and  under  guardianship,  the  suit  should  generally  be 
brought  in  the  name  of  the  guardian,^^  and  where  the  common-law  disabilities  of 
married  women  still  exist,  a  wife  bringing  an  action  of  this  sort  should  not  sue 
in  her  maiden  name  but  as  a  wife  and  by  her  next  friend. 

b.  Guardian  Fop  Defendant.  Where  defendant  in  a  nullity  suit  is  an  infant  or  is 
is  insane,  a  guardian  ad  litem  should  be  appointed.^®  But  in  Louisiana,  where 
minors  are  emancipated  by  marriage,  this  is  not  necessary,  at  least  in  so  far  as  the 
disability  of  infancy  is  concerned.^^ 

5.  Defenses.  Beside  denying  and  disproving  the  facts  relied  on  to  show  the 
invalidity  of  the  marriage,^^  defendant  in  these  cases  may  defend  on  the  ground 
that  complainant  does  not  come  into  court  witli  a  good  conscience  and  a  clean  rec- 
ord, having  been  guilty  of  fraud  or  misconduct,^^  or,  as  it  is  otherwise  expressed, 


Eliz.  c.  2,  §  7,  to  institute  a  suit  to  establish 
the  nullity  of  his  daughter's  marriage ;  but 
where  a  father  died  after  such  suit  was  in- 
stituted and  the  pleadings  in  it  were  finished 
but  before  trial,  it  was  held  that  the  court 
had  no  authority  to  allow  the  widow  and 
executrix  of  the  father  to  take  up  the  suit 
at  the  point  at  which  it  was  left  at  the 
father's  death.  Bevan  x.  Macmahon,  5  Jur. 
N.  S.  686,  28  L.  J.  P.  &  M.  127,  2  L.  T.  Rep. 
N.  S.  255,  2  Swab.  &  Tr.  58,  8  Wkly.  Reo. 
453. 

Whether  the  father  has  instituted  the  suit 
in  his  own  right  or  as  guardian  of  the  minor, 
must  appear  upon  the  face  of  the  petition. 
Wells  V.  Wells,  10  Jur.  N.  S.  444,  33  L.  J. 
P.  &  M.  41,  10  L.  T.  Rep.  N.  S.  138,  3 
Swab.  &  Tr.  364,  12  Wkly.  Rep.  672. 

In  Louisiana  it  is  ruled  that  where  the 
nullity  charged  against  a  marriage  is  rela- 
tive and  not  absolute,  the  contracting  parties 
retain  their  status  as  married  persons  until 
such  nullity  is  declared  by  a  competent  court; 
and  therefore  the  father  of  a  minor  emanci- 
pated by  marriage  has  no  right  of  action  in 
himself  to  sue  for  the  annulment  of  the  mar- 
riage, and  his  minor  son  does  not  need  his 
aid  in  bringing  the  suit.  Delpit  f.  Young,  51 
La.  Ann.  923,  25  So.  547. 

Parent  and  child  generally  see  Parent  and 
Child. 

23.  See  K  Y.  Code  Civ.  Proc.  §§  1744, 
1750,  authorizing  a  relative  of  one  of  the  par- 
ties to  a  marriage  to  bring  suit  for  its  annul- 
ment w^here  such  party  had  not  attained  the 
legal  age  of  consent,  or  his  consent  was  ob- 
tained by  force  or  fraud,  or  where  he  was  a 
lunatic.  And  see  on  the  construction  and 
interpretation  of  this  statute  Coddington  w 
Larner,  75  N.  Y.  App.  Div.  532,  78  N.  Y. 
Suppl.  276;  Fero  v.  Fero,  62  N.  Y.  App.  Div. 
470,  70  K  Y.  Suppl.  742;  Wood  f.  Baker,  43 
Misc.  (N.  Y.)  310,  83  N.  Y.  Suppl.  854; 
Slocum  V.  Slocum,  37  Misc.  (N.  Y.)  143,  74 
N.  Y.  Suppl.  447. 

Collateral  relatives. —  Where  it  was  pleaded 
in  such  action  that  plaintiff,  being  only  a 
relative  of  the  deceased  in  the  collateral  line, 
was  not  entitled  to  demand  the  nullity  of 
the  marriage,  it  was  held  that  where  the 
status  of  the  wdfe  was  recognized  collateral 
relations  had  no  power  to  dispute  the  mar- 


riage. Scott  V.  Paquet,  4  L.  C.  Jur.  149  [con- 
firmed  in  11  L.  C.  Jur.  289]. 

24.  Crump  v.  Morgan,  38  N.  C.  91,  40  Am. 
Dec.  447 ;  Waymire  v.  Jetmore,  22  Ohio  St. 
271.     See  Insane  Persons. 

It  is  otherwise  in  those  states  where  the 
statute  specifically  directs  that  the  suit  shall 
be  instituted  by  or  in  the  name  of  one  of  the 
parties  to  the  marriage.  See  Pence  i).  Auglie, 
101  Ind.  317;  Winslow  f.  Trov,  97  Me.  130, 
53  Atl.  1008. 

Under  D.  C.  Code,  §  1286,  a  proceeding  on 
behalf  of  a  lunatic  to  annul  a  marriage  con- 
tracted by  him  during  his  lunacy  is  properly 
instituted  by  his  next  friend  and  not  by  his 
committee ;  but  the  committee  shovild  be  made 
a  party  defendant  to  such  a  proceeding. 
Mackey  f.  Peters,  22  App.  Cas.  341. 

25.  Howard  r.  Lewis,  6  Phila.  (Pa.)  50. 

26.  Montgomery  v.  Montgomery,  3  Barb. 
Ch.  (N.  Y.)  132.  Compare  Fry  v.  Fry,  15 
P.  D.  50,  59  L.  J.  P.  D.  &  Adm.  43,  62  L.  T. 
Rep.  N.  S.  501,  38  Wkly.  Rep.  615. 

Guardian  ad  litem  generally  see  I?tfants. 

Without  having  been  duly  elected  and  ap- 
pointed a  guardian  cannot  appear  and  plead 
on  behalf  of  a  minor.  W^ells  v.  Wells,  10  Jur. 
N.  S.  444,  33  L.  J.  P.  &  M.  41,  10  L.  T.  Rep. 
N.  S.  138,  3  Swab.  &  Tr.  364,  12  Wkly.  Rep. 
672. 

Where  no  guardian  ad  litem  is  appointed 

for  defendant  in  such  a  case,  complainant 
W'ill  derive  no  benefit  from  the  tacit  admis- 
sion of  the  fraud  charged  in  the  bill  arising 
from  the  wife's  suffering  such  bill  to  be  taken 
as  confessed  against  her.  Montgomery  i-. 
Montgomery,  3  Barb.  Ch.  (N.  Y.)  132. 

In  Quebec  it  has  been  held  that  the  father 
only  of  the  minor  can  bring  the  action,  unless 
the  minor  herself  be  in  the  cause  assisted 
according  to  law\  Burn  v.  Fontaine,  3  Rev. 
Log.  516. 

27.  Delpit  V.  Young,  51  La.  Ann.  923,  25 
So.  547 ;  Lacoste  v.  Guidroz,  47  La.  Ann.  295, 
16  So.  836. 

28.  Grounds  for  annulment  see  supra, 
VIII,  B. 

29.  Rooney  v.  Rooney,  54  N.  J.  Eq.  231,  34 
Atl.  682  (where  complainant,  the  husband, 
had  falsely  represented  himself  as  competent 
to  marry,  whereas  he  had  a  wife  living  and 
undivorced)  ;  Adams  v.  Adams,  2  Chest.  Co. 

[VIII,  C.  6] 
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that  lie  is  not  an  innocent  and  injured  party or  that  lie  had  full  knowledge  at 
the  time  of  the  marriae^e  of  the  defects  or  impediments  alleged,^^  or  that  the  mar- 
riage, although  originally  voidable,  has  been  ratified  and  conhrmed  by  the  subse- 
quent cohabitation  of  the  parties  with  knowledge  of  the  facts  and  under  circum- 
stances showing  a  waiver  of  the  defects  or  acquiescence  in  the  existing  state  of 
affairs.^^  Also  the  court  will  refuse  a  decree  if  it  appears  that  the  suit  is  collusively 
brought  or  maintained.^^ 

6.  Pleading.^*  The  petition  or  complaint  must  set  forth  clearly  and  in  apt  terms 
the  speciiic  causes  relied  on  to  annul  the  marriage,^^  and  aver  plaintiff's  innocence 


Rep.  (Pa.)  560  (where  a  decree  was  refused 
because  both  parties  had  been  divorced  from 
their  former  spouses  because  of  their  adul- 
tery).    But  see  Quigg  v.  Quigg,  42.  Misc. 

(N.  Y.)  48,  85  N.  Y.  Suppl.  550,  holding  that 
it  is  no  defense  to  a  husband's  action  to  annul 
the  marriage  that  he  falsely  represented  to 
defendant  that  he  was  of  legal  age  and  thereby 
deceived  her  into  marrying  him.  And  a 
parent's  action  to  annul  the  marriage  of  his 
minor  son  on  account  of  his  not  having  at- 
tained the  legal  age  of  consent  cannot  be 
defeated  by  an  answer  setting  up  as  a  coun- 
ter-claim the  infidelity  of  the  minor  and  ask- 
ing for  a  divorce.    Slocum  v.  Sloeum,  37  Misc. 

(N.  Y.)  143,  74  N.  Y.  Suppl.  447.  In  Tav- 
erner  f.  Ditchford,  33  L.  J.  P.  &  M.  105, 
where,  to  a  petition  by  a  woman  for  a  decree 
of  nullity  of  marriage  on  the  ground  of  im- 
potence, respondent  pleaded  that  since  the 
marriage  petitioner  had  committed  adul- 
tery, and  the  court  ordered  the  plea  to  be 
struck  out  as  impertinent.  And  so  in  Wil- 
liams V.  Homfray,  6  Jur.  N.  S.  151,  29  L.  J. 
P.  &  M.  62,  2  Swab.  &  Tr.  30,  where  a  hus- 
band presented  a  petition  praying  that  his 
marriage,  de  facto  celebrated  with  the  wo- 
man, might  be  annulled  by  reason  of  her  mal- 
formation, and  she  denied  the  malforma- 
tion, pleaded  cruelty,  and  prayed  for  a  judi- 
cial separation  by  reason  thereof,  and  it  was 
held  that  in  a  suit  for  nullity  of  marriage 
the  only  question  to  be  decided  is  marriage 
or  no  marriage,  and  that  consequently  a 
charge  of  cruelty  against  the  husband  and  a 
j)rayer  for  a  judicial  separation  contained  in 
an  answer  must  be  struck  out. 

30.  Jones  v.  Jones,  4  Pa.  Dist.  223,  7  Kulp 
515;  Heinzman  v.  Heinzman,  15  Pa.  Co.  Ct. 
669;  Thompson  v.  Thompson,  31  Leg.  Int. 
(Pa.)  124. 

31.  Donnelly  v.  Strong,  175  Mass.  157,  55 
N.  E.  892;  Thompson  v.  Thompson,  31  Leg. 
Int.  (Pa.)  124.  But  see  Martin  v.  Martin,  54 
W.  Va.  301,  46  S.  E.  120,  holding  that  a  mar- 
riage between  relations  within  the  forbidden 
degrees  will  be  annulled  at  the  instance  of 
either  party,  although  the  applicant  may  have 
entered  into  it  knowingly  and  wilfully.  And 
as  to  dissolving  a  bigamous  marriage  at  the 
suit  of  the  party  bound  by  the  former  mar- 
riage see  supra,  VIII,  C,  4,  a. 

32.  District  of  Columbia. —  Lenoir  v.  Le- 
noir, 24  App.  Cas.  160. 

Florida. —  Prine  v.  Prine,  36  Fla.  676,  18 
So.  781,  34  L.  R.  A.  87. 

Illinois. —  Peipho  v.  Peipho,  88  111.  438. 

[VIII.  C.  5] 


Kentucky. —  Hoffman  v.  Hoffman,  51  S.  W. 
176,  21  Ky.  L.  Rep.  263. 

Neiv  York. —  Wendel  v.  Wendel,  30  N.  Y. 
App.  Div.  447,  52  N.  Y.  Suppl.  72;  Steimer 
V.  Steimer,  37  Misc.  26,  74  N.  Y.  Suppl.  714. 

Canada. —  Roblin  v.  Roblin,  28  Grant  Ch. 
(U.  C.)  439. 

And  see  supra,  VIII,  C,  3. 

33.  Wilhelmi  v.  Wilheimi,  9  Pa.  Dist.  685. 
And  see  supra,  VIII,  C,  2. 

The  queen's  proctor,  although  intervening 
before  decree  nisi,  is  not  precluded  from  set- 
ting up  other  defenses  in  addition  to  that  of 
collusion.  Sottomayer  v.  De  Barros,  5  P.  D. 
94,  49  L.  J.  P.  D.  &  Adm.  1,  41  L.  T.  Rep. 
N.  S.  281,  27  Wkly.  Rep.  917. 

Effect  of  agreements  between  parties. —  In 
a  petition  by  a  husband  against  the  wife 
praying  that  the  marriage  celebrated  between 
them  might  be  declared  void  on  the  ground 
of  her  incapacity,  respondent  pleaded  that 
she  and  petitioner  after  a  year's  cohabita- 
tion had  agreed  to  live  apart,  and  had  bound 
themselves  not  to  make  any  claim  against 
each  other  either  in  a  court  of  law  or  equity; 
and  that  if  either  party  should  break  the 
agreement  the  other  should  be  entitled  to  an 
injunction  to  restrain  such  breach;  that  it  was 
further  agreed  that  if  respondent  committed 
a  breach  of  agreement  petitioner  should  be 
entitled  to  proceed  for  a  declaration  of  nul- 
lity; and  that  there  had  been  no  breach  of 
agreement  on  the  part  of  respondent.  It  was 
held  that  respondent's  agreement  not  to  sue 
Avas  a  sufficient  consideration  for  the  husband's 
engagement  to  do  the  like,  and  that  such  an 
agreement,  although  not  by  deed,  was  there- 
fore a  bar  to  the  petition  for  a  declaration  of 
nullity.  Aldridge  v.  Aldridge,  13  P.  D.  210, 
58  L.  J.  P.  D.  &  Adm.  8,  59  L.  T.  Rep.  N.  S. 
896,  37  Wkly.  Rep.  240.  Compare  Wilson  v. 
Wilson,  14  Sim.  405,  37  Eng.  Ch.  405,  60 
Eng.  Reprint  415  [affirmed  in  1  H.  L.  Ca=^. 
•538,  12  Jur.  467,  9  Eng.  Reprint  870],  where 
it  was  held  that  an  agreement  to  put  an  end 
to  a  suit  for  nullity  of  marriage  on  the 
ground  of  impotency  is  not  void  as  against 
public  policy. 

34.  Pleading  generally  see  Equity  ;  Plead- 
ing, 

35.  See  cases  cited  infra,  this  note  et  seq. 
Impotence;   sufficiency  of  allegations  see 

Ferris  v.  Ferris,  8  Conn.  166;  Peipho  v. 
Peipho,  88  111.  438. 

Allegation  of  marriage  as  still  subsisting, — 
Where  the  marriage  is  sought  to  be  annulled 
on  a  ground  which  makes  it  voidable  only  and 
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or  ignorance  of  the  disability  or  impediment  alleged,^^  and  ask  for  a  decree  annul- 
ling the  marriage  rather  than  for  a  decree  of  divorce.^^  The  answer  may  contro- 
vert the  allegations  of  plaintiff,^^  or  defendant  may,  if  he  has  sufficient  ground  for 
it,  put  in  a  cross  complaint  asking  for  a  divorce.^^ 

7.  Evidence '^^  —  a.  In  General.  The  burden  is  on  plaintiff  to  sustain  his 
material  allegations,^^  and  in  view  of  the  peculiar  nature  of  the  contract  of 
marriage  and  the  grave  consequences  of  dissolving  it,  the  courts  will  not  grant  a 
•decree  except  upon  the  production  of  clear,  satisfactory,  and  convincing  evidence,^^ 
which,  however,  according  to  the  circumstances  of  the  case  may  be  either  direct 
or  inferential.^^  According  to  the  generally  accepted  rule,  such  a  decree  wall  not 
be  given  on  the  mere  admissions  or  confessions  of  the  parties  alone  without 


not  void,  the  complaint  is  not  bad  for  aver- 
ring that  the  parties  were  married  on  a  cer- 
tain day  "  and  ever  since  have  been,  and  now 
are,  husband  and  wife."  Linebaugh  v.  Line- 
baugh,  137  Cal.  2G,  69  Pac.  616. 

36.  Tefft  V.  Tefft,  35  Ind.  44;  States  v. 
Cromwell,  (N.  Y.  1887)  14  N.  E.  448. 

37.  Wilhelmi  f.  Wilhelmi,  9  Pa.  Dist.  685. 

38.  Answer  under  oatho — Where  a  suit  is 
brought  to  declare  a  marriage  contract  void 
for  a  cause  not  within  the  statute,  the  statu- 
tory provision  that  defendant  shall  not  an- 
swer under  oath  does  not  apply.  Selah  v. 
Selah,  23  N.  J.  Eq.  185. 

39.  Wadsworth  r.  Wadsworth,  81  Cal.  182, 
22  Pac.  648,  15  Am.  St.  Rep.  38. 

A  counter-claim,  interposed  by  a  wife  to  an 
action  brought  under  the  statute  by  her 
mother-in-law  to  annul  her  son's  marriage 
on  the  ground  that  he  had  not  attained 
the  age  of  legal  consent,  alleging  the  son's 
adultery  and  demanding  a  divorce  from  him 
is  demurrable  for  insufficiency,  as  the  son  is 
not  a  party  to  the  action  and  relief  against 
him  is  impossible  therein.  Slocum  v.  Slocum, 
37  Misc.  (N.  Y.)  143,  74  N.  Y.  Suppl.  447. 

40.  Evidence  generally  see  Evidence. 

41.  Bassett  v.  Bassett,  9  Bush  (Ky.)  696; 
Mansfield  v.  Cuno,  L.  R.  2  H.  L.  Sc.  300,  29 
L.  T.  Rep.  N.  S.  316.  But  see  Thomas  i\ 
Tliomas,  19  Ngbr.  81,  27  N.  W.  84;  Lewis  f. 
Haward,  35  L.  J.  P.  &  M.  105. 

42.  Illinois. —  Beckley  v.  Beckley,  115  III. 
App.  27. 

Louisiana. —  Lutejnbacher  v.  Loscher,  37 
La.  Ann.  831. 

Maryland. —  Le  Brun  v.  Le  Brun,  55  Md. 
496. 

Michigan. —  Van  Haaften  r.  Van  Haaften, 
139  Mich.  479,  102  N.  W.  989. 

Mississippi. —  Powell  v.  Powell,  27  Miss. 
783;  Ward  v.  Dulaney,  23  Miss.  410. 

Missouri.  —  Slais  v.  Slais,  9  Mo.  App. 
96. 

'Nebraska. —  Thomas  v.  Thomas,  19  Nebr. 
81,  27  N.  W.  84. 

Neio  Jersey. —  Rooney  v.  Rooney,  54  N.  J. 
Eq.  231,  34  Atl.  682;  Kern  v.  Kern,  51  N.  J. 
Eq.  574,  26  Atl.  837. 

England.— W.  v.  W.,  [1905]  P.  231,  74 
L.  J.  P.  D.  &  Adm.  112,  93  L.  T.  Rep.  N.  S. 
456;  Cooper  n.  Crane,  [1891]  P.  369,  40 
Wkly.  Rep.  127 ;  Scott  v.  Sebright,  12  P.  D. 
21,  56  L.  J.  P.  D.  &  Adm.  11,  57  L.  T.  Rep. 
N.  S.  421,  35  Wkly.  Rep.  258. 
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Canada. —  Lawless  v.  Chamberlain,  18  Ont. 
296. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  131. 

Expert  medical  testimony. —  As  a  general 
rule,  a  decree  of  nullity  of  marriage  on  the 
ground  of  malformation  will  not  be  granted, 
unless  the  existence  of  incurable  malforma- 
tion is  proved  by  a  medical  man  who  has 
examined  the  person  of  the  respondent.  T.  v. 
M.,  L.  R.  1  P.  &  D.  31,  35  L.  J.  P.  &  M.  10, 
13  L.  T.  Rep.  N.  S.  614.  Upon  the  question 
of  incapacity,  although  no  application  had 
been  made  for  a  monition  or  an  order  for 
a  personal  inspection  of  either  of  the  parties, 
the  court  received  medical  evidence  of  an 
examination.  Serrell  v.  Serrell,  2  Swab.  &? 
Tr.  422,  31  L.  J.  P.  &  M.  55,  5  L.  T.  Rep. 
N.  S.  691.  See  also  Williams  v.  Homfray,  7 
Jur.  N.  S.  315,  30  L.  J.  P.  &  M.  73,  4  L.  T. 
Rep.  N.  S.  89,  2  Swab.  &  Tr.  240,  9  Vvkly. 
Rep.  619;  A.  v.  A.,  L.  R.  19  Ir.  403. 

43.  See  cases  cited  infra,  this  note. 

Any  evidence  is  admissible  in  a  suit  for 
nullity  which  tends  to  throw  light  on  the 
case  set  up  by  petitioner  or  respondent  dur- 
ing their  cohabitation,  although  the  only  is- 
sues raised  by  the  pleadings  are  the  respond- 
ent's impotencv  and  the  consummation  of 
the  marriage.  "X.  v.  Y.,  34  L.  J.  P.  &  M.  81. 

Inquisition  of  lunacy. —  An  inquisition  of 
lunacy  found  two  days  after  the  marriage  and 
declaring  that  the  husband  was  of  unsound 
mind  and  had  been  so  for  six  months  pre- 
vious is  only  presumptive  evidence  of  his 
insanity  on  the  day  of  the  marriage.  Banker 
V.  Banker,  63  N.  Y.  409. 

Marriage  certificate. —  An  exemplified  copy 
of  a  paper  purporting  to  be  a  certificate  of 
a  marriage  ceremony,  signed  by  a  person 
without  any  designation  of  character,  and 
without  proof  of  its  genuineness,  on  file  in 
the  office  of  a  clerk  of  a  court  in  another 
state,  without  proof  of  the  laws  of  that 
state,  is  not  sufficient  proof  of  such  mar- 
riage ceremony  to  sustain  a  decree  of  nullity 
of  a  later  marriage  bv  reason  of  it.  Rooney 
■i\  Rooney,  54  N.  J.  Eq.  231,  34  Atl.  682. 

Proof  of  physical  capacity. —  In  an  action 
to  annul  a  marriage  on  the  ground  of  the 
physical  incapacity  of  the  wife,  proof  that 
in  due  time  after  the  marriage  she  gave 
birth  to  twins  is  sufficient  to  support  a  de- 
cree in  her  favor.  Riley  v.  Riley,  73  Hun 
(N.  Y.)  575,  26  N.  Y.  Suppl.  164. 

Identity  of  parties. —  In  an  undefended  suit 
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satisfactory  extraneous  evidence,*^  or  upon  the  uncorroborated  testimony  of 
plaintiff.*^  ^  ^  • 

b.  Physical  Examination.  Where  tlie  ground  of  nullity  alleged  is  the  impo- 
tence or  physical  incapacity  of  either  party,  tlie  court,  it  lias  been  held,  has  power 
to  require  sucli  party  to  submit  to  an  examination  of  his  person  l)y  competent  phy- 


for  nullity  on  the  ground  of  impotence,  al- 
though the  identity  of  both  parties  is  proved 
in  the  registry  at  the  time  of  the  medical 
examination,  the  identity  of  the  party  not 
appearing  must  be  proved  again  in  open 
court.    H.  V.  G.,  69  L.  J.  P.  D.  &  Adm.  120. 

Duress. —  Evidence  sufficient  to  show  duress 
see  Ford  v.  Stier,  [1896]  P.  1,  65  L.  J.  P.  D.  & 
Adm.  13,  73  L.  T.  Rep.  N.  S.  632,  11  Vs^kly. 
Pep.  668;  Scott  v.  Sebright,  12  P.  D.  21,  56 
L.  J.  P.  D.  &  Adm.  11,  57  L.  T.  Pep.  N.  S. 
421,  35  Wkly.  Pep.  258;  Bartlett  v.  Rice,  72 
L.  T.  Rep.  N.  S.  122.  Evidence  insufficient 
to  show  duress  see  Cooper  i\  Crane,  [1891]  P. 
369,  40  Wkly.  Rep.  127 ;  Lawless  v.  Chamber- 
lain, 18  Ont.  296. 

Fraud. — Evidence  insufficient  to  show  fraud 
see  Field's  Bill,  2  H.  L.  Cas.  48,  9  Eng.  Re- 
print 1010.  Compare  Wortham's  Case,  2 
H.  L.  Cas.  73,  9  Eng.  Reprint  1020. 

Physical  incapacity. —  Evidence  sufficient  to 
show  phvsical  incapacity  see  W.  v.  W.,  [1905] 
P.  231,  74  L.  J.  P.  D.  &  Adm.  112,  93  L.  T. 
Rep.  N.  S.  456  (reviewing  cases  on  mere  in- 
ference of  incapacity  apart  from  positive  evi- 
dence) ;  B.  V.  B.,  [1901]  P.  39,  70  L.  J.  P.  D. 
&  Adm.  4;  H.  v.  P.,  L.  R.  3  P.  &  D.  126; 
D.  i-.  F.,  11  Jur.  N.  S.  307,  34  L.  J.  P.  &  M. 
66,  12  L.  T.  Rep.  N.  S.  84,  4  Swab.  &  Tr.  86, 
13  Wkly.  Rep.  546;  F.  t.  P.,  75  L.  T.  Rep. 
N.  S.  192  (decree  nisi)  ;  M.  v.  M.,  22  T.  L.  R. 
719  (decree  nisi)  ;  S.  v.  B.,  21  T.  L.  R.  219. 
Evidence  insufficient  to  show  physical  inca- 
pacity see  U.  V.  J.,  L.  R.  1  P.  &  D.  460,  37 
L.  J.>.  &  M.  7,  16  Wkly.  Rep.  518;  T.  r.  D., 
L.  R.  1  P.  &  D.  127,  12  Jur.  N.  S.  673,  35 
L.  J.  P.  &  M.  51,  14  L.  T.  Rep.  N.  S.  227. 
The  fact  of  the  physical  incapacity  of  either 
a  husband  or  a  wife  to  consummate  a  mar- 
riage may  be  inferred  from  his  or  her  conduct 
during  their  married  life.  B.  v.  B.,  [1901] 
P.  39,  70  L.  J.  P.  D.  &  Adm.  4. 

Admission  of  paternity  by  third  person. — 
In  a  husband's  action  to  annul  a  marriage 
for  fraud,  an  admission  of  a  third  person 
that  he  is  the  father  of  a  child  borne  by  the 
wife  after  the  marriage  but  begotten  before 
does  not  overcome  the  legal  presumption  that 
the  child  is  the  child  of  the  husband.  Mont- 
gomery V.  IMontgomery,  3  Barb.  Ch.  (N.  Y.) 
132. 

Prior  existing  marriage. —  Evidence  suffi- 
cient to  show  prior  existing  marriage  see 
Thomas  v.  Thomas,  19  Nebr.  81,  27  N.  W.  84; 
Winslow  V.  Winslow,  6  Abb.  Pr.  (N.  Y.)  294. 
Evidence  insufficient  to  show  prior  existing 
marriage  see  Le  Brun  v.  Le  Brun,  55  Md. 
496;  Rooney  v.  Rooney,  54  N.  J.  Eq.  231,  34 
Atl.  682. 

Non-consummation  and  refusal  to  submit 
to  inspection  as  raising  inference  of  physical 
incapacity  see  W.  v.  W.,  [1905]  P.  231,  74 
L.  J.  P.  b.  &  Adm.  112,  93  L.  T.  Rep.  N.  S. 
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456;  B.  V.  B.,  [1901]  P.  39,  70  L.  J.  P.  D. 
&  Adm.  4;  H.  P.,  L.  R.  3  P.  &  D.  126;, 
D.  v.  F.,  4  Swab.  &  Tr.  86,  34  L.  J.  P.  &  M. 
66,  11  Jur.  N.  S.  307,  12  L.  T.  Rep.  N.  S. 
84,  13  Wkly.  Rep.  546;  S.  v.  B.,  21  T.  L.  R. 
219. 

Refusal  of  wife  to  consummate  marriage 
see  S.  V.  A.,  3  P.  D.  72,  47  L.  J.  P.  D.  & 
Adm.  75,  39  L.  T.  Rep.  N.  S.  127;  F.  v.  P., 
75  L.  T.  Rep.  N.  S.  192 ;  M.  v.  M.,  22  T.  L.  R. 
719.  Refusal  to  consummate  the  marriage 
is  evidence  from  which  the  impotence  of  the 
party  may  be  inferred  under  some  circum- 
stances. Merrill  v.  Merrill,  126  Mass.  228; 
B.  V.  B.,  [1901]  P.  39,  70  L.  J.  P.  D.  & 
Adm.  4.  See,  however,  S.  r.  A.,  3  P.  D.  72, 
47  L.  J.  P.  D.  &  Adm.  75,  39  L.  T.  Rep. 
N.  S.  127,  where  it  was  held  that  wilful  and 
wrongful  refusal  of  marital  intercourse  is 
not  in  itself  sufficient  to  justify  the  court 
in  declaring  a  marriage  null  by  reason  of 
impotence. 

Admissibility  of  affidavits  see  Sanford  ?;. 
Sanford,  94  N.  Y.  Suppl.  1096,  35  N.  Y.  Civ. 
Proc.  65;  M.  r.  H.,  11  L.  T.  Rep.  N.  S.  317, 

3  Swab.  &  Tr.  592,  13  Wkly.  Rep.  108.  See 
also  B.  V.  C,  32  L.  J.  P.  &  M.  135  (where 
the  court,  with  the  consent  of  respondent, 
allowed  her  evidence  to  be  given  on  the  affi- 
davits) ;  Lumley  v.  Victor,  26  L.  T.  Rep. 
N.  S.  141  (where  it  was  held  that  in  a  suit 
for  nullity  on  the  ground  of  bigamy,  the 
court  has  no  powder  to  permit  the  facts  to  be 
proved  by  reading  affidavits  taken  in  a  suit 
in  chancery ) . 

Interrogatories. —  Under  the  English  prac- 
tice in  a  suit  for  nullity  of  marriage  the 
court  has  power  to  order  interrogatories. 
Euston  V.  Smith,  9  P.  D.  57,  32  Wkly.  Rep. 
596.  See  Harvey  v.  Lovekin,  10  P.  D.  122, 
54  L.  J.  P.  D.  &  Adm.  1,  33  Wkly.  Rep.  188, 
giving  the  reasons  for  and  the  history  of 
such  practice.  And  see.Redfern  v.  Redfern, 
[1891]  P.  139,  55  J.  P.  37,  60  L.  J.  P.  D.  & 
Adm.  9,  64  L.  T.  Rep.  N.  S.  68,  39  Wkly. 
Rep.  212. 

44.  Freeman  r.  Freeman,  13  S.  W.  246,  11 
Ky.  L.  Rep.  822;  Dawson  v.  Dawson,  18  Mich. 
335;  Crane  v.  Crane,  62  N.  J.  Eq.  21,  49  Atl. 
734;  Dare  v.  Dare,  52  N.  J.  Eq.  195,  27  Atl. 
654;  Steimer  v.  Steimer,  37  Misc.  (N.  Y.)' 
26,  74  N.  Y.  Suppl.  714;  Chambers  -y.  Cham- 
bers, 32  N.  Y.  Suppl.  875,  24  N.  Y.  Civ. 
Proc.  187 ;  Montgomery  v.  Montgomery,  3 
Barb„  Ch.  (N.  Y.)  l32.  See  also  Le  Brun  v. 
Le  Brun,  55  Md.  496;  Harrison  v.  Harrison, 

4  Moore  P.  C.  96. 

45.  Lenoir  v.  Lenoir,  24  App.  (D.  C.)  160; 
Crane  X).  Crane,  62  N.  J.  Eq.  21,  49  Atl. 
734;  Costill  v.  Costill,  47  N;  J.  Eq.  346,  21 
Atl.  35;  McShane  v.  McShane,  45  N.  J.  Eq. 
341,  19  Atl.  465;  Bange  v.  Bange,  46  Misc. 
(N".  Y.)   196,  94  N.  Y.  Suppl.  8;  U.  i?.  J., 
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sicians  or  surgeons  for  the  purpose  of  determining  the  truth  of  the  matter  alleged,^* 
and  to  enforce  its  order  in  this  behalf,  if  necessary,  by  contempt  proceedings.^^ 

e.  TFiennial  Cohabitation  Rule.  The  canon  law  rule  of  triennial  cohabitation 
has  not  been  recognized  in  England  beyond  this  point,  that  where  a  husband  or 
a  wife  seeks  a  decree  of  nullity  j^r^^j?^^^  impotentiayn^  if  there  is  no  more  evidence 
than  that  tliey  have  for  a  period  of  three  years  lived  together  in  the  same  house 
and  with  ordinary  opportunities  of  intercourse,  and  it  is  clearly  proved  that  there 
has  been  no  consummation  of  the  marriage,  inability  on  the  part  of  the  one  or 
the  other  to  consummate  it  will  be  presumed.^^  On  the  other  hand,  the  presump- 
tion of  inability  to  be  drawn  from  the  fact  of  non-consummation  after  three  years' 
cohabitation  is  capable  of  being  rebutted.^*^  And  also^  every  case  need  not  be 
fortified  with  the  presumption  of  inability  ;  for  although  no  presumption  can  be 
raised  from  the  absence  of  consummation  within  a  less  period  than  three  years,^^ 


L.  R.  1  P.  &  D.  460,  37  L.  J.  P.  &  M.  7,  16 
Wklv.  Rep.  518;  T.  r.  D.,  L.  R.  1  P.  &  D. 
127/12  Jur.  N.  S.  673,  35  L.  J.  P.  &  M.  51, 
14  L.  T.  Rep.  N.  S.  227.  But  see  Hunter  i\ 
Milam,  (Cal.  1895)  41  Pac.  332. 

46.  Anonymous,  89  Ala.  291,  7  So.  100,  18 
Am.  St.  Rep.  116,  7  L.  R.  A.  425;  Anony- 
mous, 35  Ala.  226 ;  Anonymous,  34  Misc. 
(N.  Y.)  109,  69  N.  Y.  Suppl.  547;  Cahn  v. 
Cahn,  21  Misc.  (N.  Y.)  506,  48  N.  Y.  Suppl. 
173;  Newell  v.  Newell,  9  Paige  (N.  Y.)  25; 
Devanbagli  v.  Devanbagh,  5  Paige  (N.  Y. ) 
554,  28  Am.  Dec.  443  note;  Le  Barron  v. 
Le  Barron,  35  Vt.  365 ;  Briggs  v.  Morgan,  3 
Phillim.  325.  And  see  dictum  in  Union  Pac. 
R.  Co.  V.  Botsford,  141  U.  S.  250,  11  S.  Ct. 
1000,  35  L.  ed.  734. 

English  practice. —  The  appointment  of  two 
medical  inspectors  rests  with  the  court;  but 
it  will  allow  the  parties  to  select  them,  and 
should  they  not  agree,  each  will  be  allowed 
to  nominate  one.  C.  r.  C,  32  L.  J.  P.  &  M. 
12.  Each  party  has  a  right  to  nominate 
two  medical  inspectors  to  examine  him  or 
her.  It  is  not  necessary  that  both  parties 
should  be  examined  by  the  same  inspectors. 
B.  V.  C,  32  L.  J.  P.  &  M.  135.  But  it  is  not 
the  practice  of  the  court  to  make  an  order 
for  an  inspection  of  petitioner.  B.  v.  L.,  16 
Wkly.  Rep.  943.  Petitioner,  on  moving  for 
an  appointment  of  inspectors,  should  also 
move  for  an  order  that  respondent  submit  to 
inspection.     S.  v.  E.,  31  L.  J.  P.  &  M.  164. 

Respondent  not  within  the  jurisdiction. — 
In  a  suit  for  nullity  by  a  man  on  the 
ground  of  malformation,  no  evidence  could 
be  given  that  respondent  was  suffering  from 
an  incurable  defect,  where  she  had  never  sub- 
mitted to  a  medical  examination,  and,  being 
out  of  the  jurisdiction,  had  not  been  per- 
sonally served  with  the  citation.  The  court 
suspended  its  decree  in  order  to  give  peti- 
tioner an  opportunity  of  having  her  examined 
if  she  should  thereafter  be  found  within  the 
jurisdiction.  T.  v.  M.,  L.  R.  1  P.  &  D.  31, 
35  L.  J.  P.  &  M.  10,  13  L.  T.  Rep.  N.  S.  614. 

Neither  is  the  court  nor  are  the  parties 
concluded  by  the  terms  of  the  report  of  medi- 
cal inspectors,  but  the  inspectors  themselves 
and  other  medical  men  may  be  examined. 
Williams  V.  Homfray,  7  Jur.  N.  S.  315,  30 
L.  J.  P.  &  M.  73,  4  L.  T.  Rep.  N.  S.  89,  2 
Swab.  &  Tr.  240.  9  Wkly.  Rep.  619. 


47.  Cahn  v.  Cahn,  21  Misc.  (N.  Y.)  500, 
48  N.  Y.  Suppl.  173.  In  a  suit  for  nullity 
of  marriage  by  reason  of  malformation 
respondent  refused  to  comply  with  the  order 
for  inspection.  The  court  declined  to  issue 
an  attachment  against  her  until  after  the 
hearing,  but  intimated  that  the  attachment 
would  issue  forthwith  if  she  attempted  to 
remove  out  of  the  jurisdiction.  B.  v.  L., 
L.  R.  1  P.  &  D.  639,  38  L.  J.  P.  &  M.  35, 
20  L.  T.  Rep.  N.  S.  280. 

Decree  pro  confesso. —  In  Quebec  where  in 
an  action  to  annul  a  marriage  on  the  ground 
of  impotency  the  proof  is  otherwise  insuffi- 
cient, the  consort  against  wdiom  the  action 
is  brought  may  be  compelled  to  submit  to  a 
surgical  examination,  and  in  default  of 
doing  so  the  grounds  of  action  may  be 
taken  pro  confesso  and  judgment  rendered 
accordingly.  Dorion  V.  Laurent,  17  L.  C. 
Jur.  324. 

48.  In  this  country  the  rule  does  not  apply. 
Griffeth  r.  Griffeth,  162  111.  368,  372,  44 
N.  E.  820. 

49.  Lewis  v.  Hayward,  35  L.  J.  P.  &  M. 
105. 

50.  Marshall  v.  Hamilton,  10  Jur.  N.  S. 
853,  33  L.  J.  P.  &  M.  159,  10  L.  T.  Rep. 
N.  S.  787,  13  Wklv.  Rep.  108;  Lewis  v. 
Hayward,  35  L.  J.  P.  &  M.  105;  A.  v.  B., 
1  Spinks  12. 

51.  Marshall  v.  Hamilton,  10  Jur.  N.  S. 
853,  33  L.  J.  P.  &  M.  159,  10  L.  T.  Rep. 
N.  S.  787,  13  Wkly.  Rep.  108;  Lewis  v. 
Hayward,  35  L.  J.  P.  &  M.  105. 

Where  there  had  been  a  cohabitation  for 
two  years  and  ten  months  without  consum- 
mation, but  the  court  was  not  satisfied  on 
the  evidence  that  the  failure  to  consum- 
mate arose  from  the  impotency  of  the  hus- 
band, it  suspended  its  decree  and  intimated 
that  petitioner  should  forthwith  return 
to  cohabitation  in  order  to  give  an  oppor- 
tunity for  consummation.  Marshall  v. 
Hamilton,  10  Jur.  N.  S.  853,  33  L.  J.  P. 
&  M.  159,  10  L.  T.  Rep.  N.  S.  787,  13  Wkly. 
Rep.  108.  But  afterward,  on  affidavits  to 
the  effect  that  the  woman  had  returned  to 
cohabitation  and  that  the  marriage  re- 
mained unconsummated,  the  court  made  a 
decree  of  nullity,  the  husband  not  appear- 
ing. M.  v.  H.,  11  L.  T.  Rep.  N.  S.  317,  3 
Swab.  &  Tr.  592,  13  Wkly.  Rep.  108. 
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yet  positive  evidence  may  be  given  from  wliicli  the  same  inference  of  inability 
may  be  drawn. 

8.  Trial  or  Hearing  —  a.  Reference.^^  Nullity  suits  may  generally  be 
referred  to  a  master  or  referee  to  take  and  report  the  evidence,^*^  but  the  court 
must  act  on  his  report ;  a  sentence  annulling  a  marriage,  entered  up  ex  jparte  by 
plaintiif  on  the  referee's  report,  vt^ithout  application  to  the  court,  is  irregular.^ 

b.  Trial  by  Jury.^'^  Suits  for  the  annulment  of  marriage  contracts  being 
originally  cognizable  in  the  English  ecclesiastical  courts,  where  juries  were  not 
summoned,  and  being  now  generally  considered  as  addressed  to  the  equitable 
jurisdiction  of  our  courts,  a  trial  by  jury  is  not  demandable  as  of  right  in  such 
actions  unless  granted  by  the  locarstatute.^^  But  even  without  statutory  direc- 
tions, the  court  may  frame  and  submit  to  a  jury  issues  as  to  disputed  questions 
of  fact.^^ 

9.  Judgment  or  Decree  —  a.  Relief  Granted  —  (i)  In  General.  If  the 
issues  are  found  for  complainant,  the  judgment  or  decree  will  declare  the  pre- 
tended marriage  null  and  void ;  if  for  defendant,  the  bill  will  be  dismissed.^^ 
Incidentally  or  as  collateral  to  the  decree  the  court  has  power  to  make  such 


52.  Lewis  v.  Hayward,  35  L,  J.  P.  &  M. 
105. 

The  object  of  tlie  triennial  cohabitation  rule 

is  to  provide  that  sufficient  time  may  be  af- 
forded for  ascertaining  beyond  a  doubt  the 
true  condition  of  the  party  complained  of.  If 
the  court  can  be  satisfied  by  circumstances 
that  the  complaint  of  the  promoter  of  the  suit 
is  well  founded,  it  never  ought  to  be  driven 
sine  gravissima  causa  after  a  cohabitation, 
although  less  than  three  years,  to  order  a  re- 
turn.   U.  i\  F.,  2  Rob.  Eccl.  618. 

When  the  court  is  satisfied  by  other  evi- 
dence, for  example,  that  of  petitioner  herself, 
of  the  man's  impotence,  the  rule  of  apparent 
virginity  after  a  cohabitation  of  three  vears 
does  not  apply.  D.  v.  F.,  11  Jur.  K  S."  307, 
34  L.  J.  P.  &  M.  66,  12  L.  T.  Rep.  N.  S.  84, 
4  Swab.  &  Tr.  86,  13  Wkly.  Rep.  546. 

If  impotence  is  clearly  proved  the  court 
never  resorts  to  the  rule.  D.  v.  F.,  11  Jur. 
N.  S.  307,  34  L.  J.  P.  &  M.  66,  12  L.  T.  Rctd. 
N.  S.  84,  4  Swab.  &  Tr.  86,  13  Wkly.  Rep.  546. 

Although  the  rule  has  been  relaxed  where 
the  malformation  is  congenital  or  manifest 
and  incurable,  yet  a  cohabitation  of  only  a 
few  months  will  not  be  sufficient,  especially 
if  the  impotency  is  ascribable  to  a  temporarv 
cause.  S.  v.  E.,  9  Jur.  N.  S.  698,  32  L.  j. 
P.  &  M.  153,  8  L.  T.  Rep.  N.  S.  643,  3  Swab. 
&  Tr.  240,  12  Wkly.  Rep.  19. 

53.  Trial  generally  see  Equity;  Teial. 

54.  Reference  generally  see  Equity  ;  Refer- 
ences. 

55.  Morrell  v.  Morrell,  17  Hun  (N.  Y.) 
324 ;  Devanbagh  v.  Devanbagh,  5  Paige  (N.  Y.) 
554,  28  Am.  Dec.  443  note;  Borradaile  v.  Bor- 
radaile,  1  Edw.  ( N.  Y. )  40 ;  Le  Barron  v.  Le 
Barron,  35  Vt.  365.  But  see  Mangels  v. 
Mangels,  6  Mo.  App.  481. 

56.  Blott  V.  Rider,  47  How.  Pr.  (N.  Y  . 
90. 

57.  Trial  by  jury  generally  see  Equity; 
Juries. 

58.  Cross  V.  Gross,  96  Mo.  App.  486,  70 
S.  W.  393.  See  also  Ricketts  v.  Ricketts,  35 
L.  J.  P.  &  M.  92,  13  L.  T.  Rep.  N.  S.  761. 
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A  suit  on  the  ground  of  alleged  impotency 

is  unfit  to  be  tried  before  a  jury  or  in  open 
court;  and  the  judge  has  a  discretionary 
power  to  hear  in  camera  all  suits  which  the 
ancient  ecclesiastical  courts  would  have  heard 
privately.  A.  v.  A.,  L.  R.  3  P.  &  D.  230,  44 
L.  J.  P.  &  M.  15,  31  L.  T.  Rep.  N.  S.  801,  23 
Wklv.  Rep.  386.  And  see  C.  v.  C,  L.  R.  1 
P.  &  D.  640,  38  L.  J.  P.  &  M.  37,  20  L.  T. 
Rep.  N.  S.  280. 

59.  Maier  v.  Lillibridge,  112  Mich.  491,  70 
N.  W.  1032,  holding  that  the  court,  in  a  null- 
ity suit,  may  on  its  own  motion  frame  and 
submit  an  issue  to  a  jury,  and  that  the  ver- 
dict of  the  jury  thereon  is  not  conclusive  on  the 
court  but  merely  advisory;  also  that  the  stat- 
ute in  Michigan  (Howell  Annot.  St.  §  6622) 
declaring  that  all  issues  on  the  legality  of 
marriage,  except  where  physical  capacity  is 
involved,  shall  be  tried  by  a  jury,  is  not  man- 
datory; and  that  where  a  proceeding  to  annul 
a  marriage  has  been  noticed  for  hearing  v\'ith- 
out  mention  of  a  desire  for  a  trial  by  jury, 
and  complainant  is  in  attendance  and  ready 
for  trial,  the  court  may  in  its  discretion  re- 
fuse defendant's  request  for  a  jury  trial  oa 
the  issue  of  complainant's  mental  compe- 
tency, on  the  ground  that  the  right  to  such 
trial  has  been  w^aived. 

Question  for  jury  as  to  mental  capacity. — 
Where  the  statute  makes  mental  incapacity 
a  cause  of  annulment  but  does  not  define 
the  extent  or  degree  of  insanity  w^hich  shall 
have  this  effect,  the  question  whether  the 
party  at  the  time  of  the  marriage  was  la- 
boring under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  na- 
ture of  the  act  he  was  performing  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury. 
Doe  'v.  Roe,  1  Edm.  Sel.  Cas.  (N.  Y.)  344. 

60.  Judgment  or  decree  generally  see 
Equity;  Judgments. 

61.  Crump  v.  Morgan,  38  N.  C.  91,  40  Am. 
Dec.  447. 

In  the  kingdom  of  Hawaii  the  power  to 
annul  marriage  w^as  based  solely  on  the  stat- 
ute and  was  limited  by  it;  hence  it  was 
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orders  as  may  be  necessary  to  adjust  and  fix  the  rights  and  interests  of  the  parties 
left  unsettled  by  the  dissolution  of  their  marital  relation.^^ 

(ii)  Alimony  and  Allowances.^^  As  a  general  rule  the  right  to  alimony 
depends  on  a  valid  and  subsisting  marriage,  since  without  this  there  is  no  obliga- 
tion for  the  support  of  the  alleged  wife,  and  before  it  can  be  claimed  or  allowed 
the  marriage  must  be  proved  or  admitted,  or,  if  it  is  contested,  there  must  appear 
to  the  court  a  fair  probability  that  it  will  be  established.^^  Jience  where  a  wife 
brings  suit  for  the  annulment  of  the  marriage,  thereby  denying  the  fundamental 


necessary  for  the  decree  to  state  a  statutory 
gi-oimd  therefor.  Puuku  v.  Kaleleku,  8 
Hawaii  77. 

Dismissal   on  motion   without   costs. —  A 

wife  petitioner  obtained  a  decree  nisi  for 
nullity,  on  the  ground  of  her  husband's  im- 
potence, in  camera.  Subsequently  the  king's 
proctor  intervened.  Previous  to  such  inter- 
vention petitioner  had  herself  instructed  her 
solicitor  to  take  steps  to  get  her  petition 
dismissed  and  the  decree  nisi  rescinded.  On 
a  motion  being  made  in  open  court  to  this 
effect,  the  president,  having  considered  the 
matter  in  chambers,  allowed  the  decree  nisi 
to  be  rescinded  and  the  petition  dismissed 
on  petitioner's  own  motion,  and — the  king's 
proctor  consenting  —  without  condemning  her 
in  his  costs.  A.  v..  A.,  [1901]  P.  284,  70 
L.  J.  P.  D.  &  Adm.  90,  85  L.  T.  Eep.  K  S. 
171. 

Decree  nisi  under  English  practice. —  The 
principle  on  which  decrees  of  nullity  of  mar- 
riage have  been  ordered  to  be  decrees  nisi 
in  the  first  instance  is  that  the  queen's  proc- 
tor may  have  an  opportunity  of  intervening 
wherever  there  is  any  doubt  as  to  the  facts 
of  the  case.  Vrhere,  however,  the  status  of 
the  parties  is  definitely  settled,  as  where  it 
has  been  proved  beyond  question  that  the 
marriage  which  it  is  sought  to  set  aside  was 
bigamous,  there  is  no  reason  why  the  court 
should  not  at  once  exercise  its  discretion 
and  relieve  a  petitioner  from  the  obliga- 
tion to  pay  alimony  pendente  lite  between 
decree  nisi  and  decree  absolute.  Childers  v. 
Childers,  G8  L.  J.  P.  D.  &  Adm.  90.  See  also 
Yarrow  v.  Yarrow,  [1892]  P.  92,  61  L.  J. 
P.  D.  &  Adm.  69,  66  L.  T.  Eep.  N.  S.  383; 
Durham  i\  Durham,  10  P.  D.  80;  M.  t\  B., 
L.  R.  3  P.  &  D.  200,  43  L.  J.  P.  &  M.  42,  30 
L.  T.  Eep.  N.  S.  345,  910,  22  Wklv.  Eep. 
556 ;  Hancock  v.  Peaty,  L.  E.  1  P.  &  D.  335, 
36  L,  J.  P.  &  M.  57,  16  L.  T.  Eep.  N.  S.  182, 
15  Wkly.  Eep.  719. 

62.  Custody  of  insane  plaintiff. —  Where 
the  marriage  of  an  insane  person  is  annulled 
at  the  suit  of  his  guardian,  it  is  proper  for 
the  decree  to  determine  the  right  of  the 
guardian  to  the  absolute  and  exclusive  con- 
trol of  the  person  and  estate  of  his  ward. 
Waymire  v.  Jetmore,  22  Ohio  St.  271. 

Custody  of  children. —  A  statute  directing 
the  custody  of  the  children  to  be  awarded 
to  the  innocent  party  has  no  application 
where  the  marriage  is  annulled  on  the  ground 
of  a  prior  existing  marriage,  but  it  appears 
that  the  parties  voluntarily  cohabited  after 
knowledge  of  the  facts  and  after  suit  brought, 


as  neither  party  can  be  regarded  as  "  inno- 
cent," and  the  court  will  leave  the  custody 
of  the  children  where  it  is.  Safford  v.  Saf- 
ford,  27  N.  Y.  Suppl.  640,  31  Abb.  N.  Gas. 
73. 

Maintenance  of  children. —  Under  a  statute 
authorizing  the  court  to  provide  for  the 
maintenance  of  the  children  by  the  guilty 
parent  where  the  marriage  is  annulled  for 
force,  duress,  or  fraud,  no  such  provision 
can  be  made  where  the  ground  of  annulment 
is  a  prior  existing  marriage.  Park  v.  Park, 
24  Misc.  (K  Y.)  372,  53  K  Y.  Suppl.  677. 
See  also  Langworthy  v.  Langworthy,  11  P.  D. 
85,  55  L.  J.  P.  D.  &  Adm.  33,  54  L.  T.  Eep. 
N.  S.  776,  34  Wkly.  Eep.  356,  for  rule  under 
English  statutes. 

Saving  legitimacy  of  children, —  Where  a 
woman's  second  marriage  was  annulled  be- 
cause she  had  a  husband  living  and  undi- 
vorced,  but  it  appeared  that  the  second  mar- 
riage was  contracted  in  good  faith  and  in 
the  genuine  belief  that  the  former  husband 
was  dead,  it  was  held  proper  for  the  court 
to  insert  in  its  decree  of  nullity  a  recital  of 
such  good  faith  and  erroneous  belief,  in  order 
to  save  the  legitimacy  of  children  begotten 
before  the  commencement  of  the  suit.  Glass 
V.  Glass,  114  Mass.  563. 

G3.  Alimony  in  divorce  proceedings  see  Di- 
vorce, 14  Cvc.  742. 

64.  Hite  V.  Hite,  124  Cal.  389,  57  Pac.  227, 
71  Am.  St.  Eep.  82,  45  L.  E.  A.  793;  Banks 
V.  Banks,  42  Fla.  362,  29  So.  318;  Freeman 
v.  Freeman,  49  N.  J.  Eq.  102,  23  Atl.  113. 
See  Divorce,  14  Cyc.  751. 

Stipulation  to  share  costs, —  Where  the 
husband  stipulated  to  pay  half  the  referee's 
fees  in  an  action  by  the  wdfe  to  annul  the 
marriage,  such  stipulation  v;ill  be  enforced, 
although  in  the  absence  of  it  he  would  not 
have  been  compelled  to  pay  them.  Bloodgood 
t\  Bloodgood,  59  How.  Pr.  (N.  Y.)  42. 

Action  by  husband's  mother. —  In  an  action 
by  a  parent  to  annul  the  marriage  of  her 
infant  son,  alimony  cannot  be  awarded  against 
plaintiff.  Stivers  v.  Wise,  18  N.  Y.  App. 
Div.  316,  46  N.  Y.  Suppl.  9. 

What  court  allows  alimony. —  In  order  for 
an  appellate  court  to  make  an  allowance  of 
alimony,  counsel  fees,  and  suit  money  while 
an  appeal  in  an  action  to  annul  a  marriage 
is  pending  therein,  it  must  have  otlier  proof 
than  that  taken  in  the  lower  court  on  a  simi- 
lar application.  Prine  v.  Prine,  36  Fla.  676, 
18  So.  781,  34  L.  E.  A.  87.  See  Blanken- 
miester  v.  Blankenmiester,  106  INIo.  App. 
390,  80  S.  W.  706. 
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fact  on  which  a  claim  for  alimony  should  be  based,  no  allowance  can  be  made  for 
her  support  pending  the  action  or  for  suit  monej,^^  unless  it  be  authorized  by  a 
statute.^^  On  the  other  hand,  where  the  husband  brings  the  suit  and  the  wife 
defends,  asserting  the  validity  of  the  marriage,  she  is  in  position  to  claim  alimony 
"pendente  lite  and  an  allowance  for  the  expenses  of  the  suit  and  for  counsel  fees, 
and  it  will  be  granted  to  her  on  a  proper  showing.^^  But  of  course  it  is  otherwise 
if  the  wife  as  defendant  admits  that  the  marriage  was  null  and  void.^^  Perma- 
nent alimony  cannot  be  granted  in  cases  of  this  kind,  for  if  a  decree  is  made  in 
accordance  with  the  prayer  of  the  petition  it  must  adjudge  the  pretended  marriage 
void  ab  initio  and  consequently  that  the  parties  never  sustained  the  relation  of 
husband  and  wife.^^  But  where  the  woman  is  of  good  character  and  blameless  in 
the  affair,  even  though  the  marriage  is  declared  void,  she  may  be  entitled  to 
receive  a  substantial  allowance,  not  technically  as  alimony,  but  by  way  of  compen- 
sation for  the  pecuniary  benefits  derived  by  the  man  during  the  supposed  marriage 
relation.'^^  And  if  the  wife  prevails  in  her  contention  that  the  marriage  was  valid 
and  the  court  dismisses  the  husband's  bill  for  annulment,  an  allowance  may  be 
made  to  her  for  her  expenses  and  counsel  fees  beyond  the  taxable  costs.''^ 

(ill)  Restitution  and  Recovery  of  Property  and  Compensation. 
Where  a  marriage  is  declared  void,  the  wife  may  sue  at  law  and  recover  her 


65.  Taylor  v.  Taylor,  7  Colo.  App.  549,  44 
Pac.  675;  Griffin  v.  Griffin,  47  N.  Y.  134; 
Herron  v.  Herron,  28  Misc.  (N.  Y.)  323,  59 
N.  Y.  Suppl.  8(3 1 ;  Meo  v.  Meo,  2  N.  Y.  Suppl. 
569,  22  Abb.  N.  Gas.  58;  Bloodgood  v.  Blood- 
good,  59  How.  Pr.  (K  Y.)  42;  Bartlett  f. 
Bartlett,  Clarke  (N.  Y.)  460;  Warner  v. 
Warner,  11  Ohio  Dee.  (Reprint)  379,  26 
Cine.  L.  Bui.  217.  Compare  Gore  v.  Gore, 
103  N.  Y.  App.  Div.  74,  92  N.  Y.  Suppl. 
634  [affirming  4:4:  Misc.  323,  89  N.  Y.  Suppl. 
902];  Allen  v.  Allen,  59  How.  Pr.  (N.  Y.) 
27.  And  see  Lee  v.  Lee,  66  How.  Pr.  (N.  Y.) 
207. 

66.  Lea  v.  Lea,  104  N.  C.  603,  10  S.  E.  488, 
17  Am.  St.  Rep.  692  (construing  N.  C.  Code, 
§  1291,  and  holding  that  plaintiff's  allega- 
tion that  her  marriage  is  void  does  not  estop 
her  to  claim  alimony  pendente  lite)  ;  Arey 
V.  Arey,  22  Wash.  261,  60  Pac.  724. 

67.  California. —  Allen  i\  San  Francisco 
Super.  Ct.,  133  Cal.  504,  65  Pac.  977;  Hite 
V.  Hite,  124  Cal.  389,  57  Pac.  227,  71  Am. 
St.  Rep.  82,  45  L.  R.  A.  793;  Poole  v.  Wilber, 
95  Cal.  339,  30  Pac.  548. 

Florida. —  Prine  v.  Prine,  36  Fla.  676,  18 
So.  781,  34  L.  R.  A.  87. 

Neio  Jersey. —  Vandegrift  v.  Vandegrift,  30 
N.  J.  Eq.  76;  Vroom  v.  Marsh,  29  K  J.  Eq. 
15. 

New  York. —  Higgins  v.  Sharp,  164  N.  Y. 
4,  58  N.  E.  9;  Brinkley  v.  Brinkley,  50 
N.  Y.  184,  10  Am.  Rep.  460;  Di  Lorenzo  t: 
Di  Lorenzo,  78  N.  Y.  App.  Div.  577,  79  N.  Y. 
Suppl.  566;  O'Dea  v.  O'Dea,  31  Hun  441; 
Wabberson  v.  Wabberson,  27  Misc.  125,  57 
N.  Y.  Suppl.  405;  North  v.  North,  1  Barb. 
Ch.  241,  43  Am.  Dec.  778. 

Pennsylvania. — Kline  v.  Kline,  1  Phila.  383. 

See  34  Cent.  Dig.  tit.  "Marriage,"  §  137. 

In  England  alimony  continues  payabla 
after  the  decree  nisi  until  the  decree  is  made 
absolute.  S.  v.  B.,  9  P  D.  80,  53  L.  J.  P.  D. 
&  Adm.  63,  32  Wkly.  Rep.  756.  A  de  facto 
marriage  being  established,  the  court  has 
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jurisdiction  to  order  alimony  pendente  lite, 
although  a  decree  nisi  has  been  made.  Foden 
V.  Foden,  [1894]  P.  307,  63  L.  J.  P.  D.  & 
Adm.  163,  71  L.  T.  Rep.  N.  S.  279,  6  Reports 
633,  42  Wkly.  Rep.  689  [following  Bird  v. 
Bird,  1  Lee  Eccl.  209,  and  commenting  on 
Blackmore  v.  Mills,  16  Wkly.  Rep.  893]. 

68.  Knott  V.  Knott,  (N.  J.  Ch.  1902)  51 
Atl.  15;  Hopper  v.  Hopper,  92  Hun  (N.  Y.) 
415,  36  N.  Y.  Suppl.  610;  Appleton  v. 
Warner,  51  Barb.  (N.  Y.)  270. 

69.  Sinclair  v.  Sinclair,  57  N.  J.  Eq.  222, 

40  Atl.  679;  Park  v.  Park,  24  Misc.  (N.  Y.) 
372,  53  N.  Y.  Suppl.  677 ;  Stewart  v.  Vander- 
vort,  34  W.  Va.  524,  12  S.  E.  736,  12 
L.  R.  A.  50;  Bateman  v.  Bateman,  78  L.  T. 
Rep.  N.  S.  472.  See  Pearce  v.  Pearce,  16 
S.  W.  271,  13  Ky.  L.  Rep.  67.  Contra,  in 
Connecticut  by  statute.  See  Stapleberg  v. 
Stapleberg,  77  Conn.  31,  58  Atl.  233. 

70.  Stapleberg  v.  Stapleberg,  77  Conn.  31, 
58  Atl.  233;  Werner  v.  Werner,  59  Kan. 
399,  53  Pac.  127,  68  Am.  St.  Rep.  372,  41 
L.  R.  A.  349;  Strode  v.  Strode,  3  Bush 
(Ky.)  227,  96  Am.  Dec.  211. 

71.  Griffin  v.  Griffin,  47  N.  Y.  134. 

Costs  under  English  practice. —  Where  suit 
is  brought  by  husband  see  Hancock  v.  Peatv, 
L.  R.  1  P.  &  D.  335,  36  L.  J.  P.  &  M.  57, 
16  L.  T.  Rep.  N.  S.  182,  15  Wkly.  Rep.  719: 
Wells  V.  Wells,  10  Jur.  N.  S.  444,  33  L.  J. 
P.  &  M.  41,  10  L.  T.  Rep.  N.  S.  138,  3 
Swab.  &  Tr.  364,  12  Wkly.  Rep.  672,  10 
Jur.  N.  S.  1208,  34  L.  J.  P.  &  M.  12,  11 
L.  T.  Rep.  N.  S.  318,  3  Swab.  &  Tr.  593, 
13  Wkly.  Rep.  279.  Where  suit  is  brought 
by  wife  see  M.  v.  C,  L.  R.  2  P.  &  D.  414, 

41  L.  J.  P.  &  M.  37,  26  L.  T.  Rep.  N.  S.  321. 
20  Wkly.  Rep.  495;  Hayward  v.  Havward, 
L.  R.  1  P.  &  D.  293,  36  L.  J.  P.  &  M.  76,  15 
L.  T.  Rep.  N.  S.  299,  15  Wklv.  Rep.  319; 
M.  V.  De  B.,  44  L.  J.  P.  &  M.  41,  33  L.  T. 
Rep.  N.  S.  263.  See  also  Attwood  v.  Att- 
wood,  [1903]  P.  7,  71  L.  J.  P.  D.  &  Adm. 
129,  87  L.  T.  Rep.  N.  S.  750. 
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property."^  So,  in  passing  sentence  of  annulment,  the  court  Las  power  by  statute 
in  some  states,  and  apparently  at  common  law,  to  make  an  order  for  the  resti- 
tution to  the  wife  of  tlie  property  which  the  husband  received  from  her  or  of 
which  he  acquired  possession  by  virtue  of  the  marriage.''^  And  in  other  cases 
where  a  party  has  been  tricked  or  duped  into  a  marriage  and  it  is  annulled,  the 
court  may  order  the  restoration  to  him  of  his  property  fraudulently  acquired  and 
converted  by  the  other  party .'^'^  Also  where  the  wife  entered  into  tlie  marriage 
in  good  faith  and  is  free  from  blame  and  it  is  annulled  for  the  fault  of  the  hus- 
band, she  may  be  allowed  substantial  compensation  for  the  benefits  which  he 
received  or  the  loss  which  she  suffered  in  consequence  of  the  marriage.'^ 

b.  Operation  and  Effect,  A  decree  annulling  a  marriage  is  final  and  conclu- 
sive and  not  open  to  collateral  impeachment,''^  although  it  may  be  vacated  or  set 


72.  Kriger  r.  Day,  2  Pick.  (Mass.)  316; 
Lawson  i*.  Shotwell,  27  Miss.  630. 

73.  Young  V.  Naylor,  1  Hill  Eq.  (S.  C.) 
383;  Wheeler  i;.  Wheeler,  79  Wis.  303,  48 
N.  W.  260;  Wheeler  f.  Wheeler,  76  Wis.  631, 
45  N.  W.  531;  Attwood  v.  Attwood,  [1903] 
P.  7,  71  L.  J.  P.  D.  &  Adm.  129,  87  L.  T. 
Rep.  N.  S.  750. 

Enforcement  of  order. —  In  Iowa  an  order 
of  this  kind  for  the  restoration  of  plaintiff's 
property  on  the  annulment  of  a  marriage 
may  be  enforced  by  an  attachment  against 
defendant's  property.  Daniels  v.  Morris,  54 
Iowa  369,  6  N.  W.  532.  But  in  Washington, 
where  the  statute  authorizes  the  court  in 
granting  a  divorce  to  dispose  of  the  prop- 
erty of  the  parties  but  makes  no  provision 
as  to  enforcing  its  decree  by  attachment, 
the  court  has  no  power  to  enforce  by  at- 
tachment and  imprisonment  as  for  contempt 
an  order  requiring  defendant  to  pay  into 
court  money  of  plaintiff  fraudulently  acquired 
and  converted  by  him.  In  re  Van  Alstine,  21 
Wash.  194,  57  Pac.  348. 

The  power  of  inquiring  into  and  varying 
settlements  after  a  decree  of  nullity  vested 
in  the  court  by  the  provisions  of  Matri- 
monial Causes  Act  (1859),  §  5,  as  extended 
by  Matrimonial  Causes  Act  (1878),  §  3, 
applies  equally  to  all  cases  of  nullity,  and 
the  jurisdiction  of  the  court  is  not  affected 
by  the  fact  that  the  decree  has  been  pro- 
nounced on  the  ground  of  respondent's  im- 
potence. Dormer  r.  Ward,  [1901]  P.  20, 
69  L.  J.  P.  D.  &  Adm.  144,  83  L.  T.  Eep. 
N.  S.  556,  49  Wkly.  Rep.  149  [affirming 
[1900]  P.  130].  See  also  Attwood  v.  Att- 
wood, [1903]  P.  7,  71  L.  J.  P.  D.  &  Adm. 
129,  87  L.  T.  Rep.  N.  S.  750;  A.  v.  M.,  10 
P.  D.  178,  54  L.  J.  P.  D.  &  Adm.  31,  33 
Wklv.  Rep.  232;  Leeds  v.  Leeds,  57  L.  T. 
Rep^K  S.  373. 

74.  See  In  re  Van  Alstine,  21  Wash.  194, 
57  Pac.  348. 

75.  Barber  v.  Barber,  74  Iowa  301,  37  N.  W. 
381,  where  the  marriage  was  annulled  on  ac- 
count of  the  husband's  insanity,  of  which  the 
wife  was  ignorant  at  the  time,  and  it  ap- 
peared that  he  was  worth  fifteen  thousand 
dollars,  and  she  was  allowed  three  thousand 
five  hundred  dollars  as  compensation  for 
serious  injury  to  her  health  resulting  from 
his  cruel  and  miserly  treatment.    And  see 


supra,  VIII,  C,  9,  a,  (ii),  and  cases  cited 
supra,  note  70. 

76.  Steimer  v.  Steimer,  37  Misc.  (N.  Y.) 
26,  74  N.  Y.  Suppl.  714,  where,  however,  it 
is  held  that  a  decree  of  nullity  may  be  at- 
tacked by  the  wife's  mother  as  an  amicus 
curiw,  the  wife  being  an  infant,  on  the 
ground  that  it  was  procured  by  collusion  be- 
tween the  infant  and  her  husband.  Compare 
Harrison  v.  Southampton,  4  De  G.  M.  &  G. 
137,  18  Jur.  1,  22  L.  J.  Ch.  722,  1  Wldy. 
Rep.  422,  53  Eng.  Ch.  108,  43  Eng.  Reprint 
459. 

Effect  of  ecclesiastical  decree  of  nullity. — 

In  Quebec  it  has  been  held  that,  notwithstand- 
ing the  ecclesiastical  decree  declaring  a  mar- 
riage invalid  for  relationship  in  the  fourth  de- 
gree, civil  obligations  continue  until  the  judg- 
ment of  the  civil  court  declaring  the  marriage 
void  is  pronounced.  Consequently,  pending 
the  action,  the  consorts  continue  to  be  re- 
garded as  such  for  their  civil  obligations;  the 
community  established  by  the  marriage  con- 
tract continues  in  existence;  and  the  husband 
(plaintiff)  continues  liable  to  furnish  main- 
tenance to  his  wife  (defendant).  A  child  being 
born  of  the  marriage  after  the  canonical  de- 
cree, and  although  the  consorts  have  ceased 
cohabitation,  such  child  being  only  a  few 
months  old,  the  wife  (defendant),  who  has  by 
nature  its  custody  and  care  in  her  own  riglit 
and  without  being  appointed  tutrix,  may  ob- 
tain from  her  husband,  pending  the  action, 
provision  for  the  child  and  for  necessaries. 
The  wife  has  also  a  right  to  obtain  from 
plaintiff,  head  of  the  community  provided  for 
in  the  marriage  contract,  the  means  of  paying 
the  costs  of  her  defense  when  it  is  taken  in 
good  faith.  It  is  for  plaintiff  as  head  of  the 
community  to  provide  for  payment  of  all 
costs,  as  well  those  of  the  demand  as  those 
of  the  legitimate  defense  of  the  action  to  have 
the  marriage  annulled  as  a  necessary  result 
of  the  canonical  decree  of  nullity  made  at  his 
instance;  and  the  costs  of  the  defense  are 
charged  on  the  community.  Levesque  v.  Ouel- 
let,  22  Quebec  Super.  Ct.  181. 

Effect  of  foreign  decree  see  Hay  v.  North- 
cote,  [1900]  2  Ch.  262,  69  L.  J.  Ch.  586,  82 
L.  T.  Rep.  N.  S.  656,  48  Wkly.  Rep.  615 
[apph/ina  Simonin  v.  Mallac,  6  Jur.  N.  S. 
561,  29  L.  J.  P.  D.  &  M.  97,  2  L.  T.  Rep. 
N.  S.  327,  2  Swab.  &  Tr.  67]. 
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aside  for  good  cause  on  a  proper  application."  Its  effect  is  to  make  tlie  sup- 
posed or  pretended  marriage  as  if  it  had  never  existed,  and  hence  it  restores  both 
parties  to  their  former  status  and  to  all  rights  of  property  as  before  the  mar- 
riage.'^^  Hence  also  its  eUect  is  to  make  any  children  of  the  marriage  illegiti- 
mate,'^^ unless  their  legitimacy  is  saved  by  a  statute,  as  is  now  the  case  in  several 
states.^° 

10.  Review.^^  a  judgment  or  decree  annulling  a  marriage  may  be  reviewed 
on  error  or  appeal  as  in  other  cases.^'^  But  if  the  evidence  on  which  it  was  based 
was  disputed  or  conflicting,  the  appellate  court  will  not  be  inclined  to  disturb  the 
decision. 

IX.  JACTITATION  OF  MARRIAGE. 

Jactitation  of  marriage  arises  where  one  person,  not  being  married  to  another, 
pretends  that  a  marriage  exists  between  them  and  proclaims  it  to  others.^  It  is 
a  subject  of  legal  redress,  the  person  against  whom  the  marriage  is  thus  falsely 
set  up  being  entitled  to  a  decree  enjoining  the  offender  to  abstain  from  the  false 
boasting.^^  Cases  of  this  nature  seem  never  to  have  arisen  in  America,  and  but 
rarely  in  Great  Britain.^^  A  jactitation  suit  has  been  said  to  be  in  the  nature  of 
a  criminal  proceeding,^^  and  to  have  something  in  common  with  proceedings  for 
defamation.^^  The  suit  can  be  instituted  only  by  the  party  with  whom  the  mar- 
riage is  falsely  pretended  to  exist.^^  To  a  charge  of  jactitation  three  different 
defenses  may  be  opposed  :  (1)  Respondent  may  deny  the  boasting.^°  (2)  He  may 
admit  the  boasting  and  allege  that  his  pretensions  are  true  because  a  marriage  does 
in  fact  exist.^^    (3)  He  may  admit  the  false  boasting,  and  justify  on  the  groimd 


77.  Golden  v.  Whiteside,  109  Mo.  App. 
519,  84  S.  W.  1125;  Blank  r.  Blank,  107 
N.  Y.  91,  13  N.  E.  615;  Everett  v.  Everett, 
48  N.  Y.  App.  Div.  475,  62  N.  Y.  Suppl.  1042. 

An  amendment  to  a  complaint  to  set  aside 
a  decree  annulling  a  marriage,  which  states 
that  plaintiff  has  a  good  defense  to  the  an- 
nulment proceedings,  will  not  be  refused  for 
failure  to  state  specifically  the  grounds  of 
the  defense.  Everett  v.  Everett,  48  N.  Y. 
App.  Div.  475,  62  N.  Y.  Suppl.  1042. 

78.  Roth  V.  Roth,  104  111.  35,  44  Am.  Ren. 
81;   Kelly  v.   Scott,   5   Gratt.    (Va.)  479. 

Competency  as  witnesses. —  A  decree  of 
nullity  makes  either  party  a  competent  wit- 
ness to  communications  passing  between  them 
during  the  continuance  of  the  putative  mar- 
riage and  which  would  otherwise  be  privi- 
leged. Wells  'c.  Fletcher,  5  C.  &  P.  12,  24 
E.  C.  L.  429. 

79.  1  Bishop  Marr.  Div.  &  Sep.  §  118.  And 
see  Bastaeds,  5  Cyc.  625. 

80.  See  Bastaeds,  5  Cyc.  632. 

81.  Appeal  generally  see  Appeal  and 
Ereor. 

82.  Gross  v.  Gross,  96  Mo.  App.  486,  70 
S.  W.  393. 

Who  may  appeal. —  The  mother  of  an  in- 
fant defendant,  not  being  entitled  to  inter- 
vene, has  no  right  to  appeal  from  a  decree 
dissolving  the  marriage.  E.  B.  v.  E.  C.  B., 
28  Barb.  (N.  Y.)  299. 

83.  Prine  v.  Prine,  36  Fla.  676,  18  So. 
781,  34  L.  R.  A.  87. 

84.  Hawke  f.  Corri,  2  Hagg.  Cons.  280. 
And  see  cases  cited  infra,  note  85  et  seq. 

85.  Hawke  v.  Corri,  2  Plagg.  Cons.  280,  285, 
where  it  is  said :  If  a  person  pretends 
sucli  a  marriage,  and  proclaims  it  to  others, 
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the  law  considers  it  as  a  malicious  act,  sub- 
jecting the  party,  against  whom  it  is  set  up, 
to  various  disadvantages  of  fortune  and  rep- 
utation, and  imposing  upon  the  public 
(which,  for  many  reasons,  is  interested  in 
knowing  the  real  state  and  condition  of  the 
individuals,  who  compose  it)  an  untrue  char- 
acter ;  interfering  in  many  possible  conse- 
quences with  the  good  order  of  society,  as 
well  as  the  rights  of  those  who  are  entitled 
to  its  protection.  It  is,  therefore,  a  fit  sub- 
ject of  legal  redress;  and  this  redress  is  to 
be  obtained,  by  charging  the  supposed  of- 
fender, with  having  falsely  and  maliciously 
boasted  of  a  matrimonial  connexion,  and 
upon  proof  of  the  fact,  obtaining  a  sentence, 
enjoining  him,  or  her,  to  abstain  in  future 
from  such  false  and  injurious  representa- 
tions, and  punishing  the  past  offence  by  a 
condemnation  in  the  costs  of  the  proceed- 
ing." And  see  cases  cited  infra,  note  86 
et  seq. 

86.  Thompson  v.  Rourke,  [1893]  P.  70,  62 
L.  J.  P.  D.  &  Adm.  46,  67  L.  T.  Rep.  N.  S. 
788,  1  Reports  501. 

87.  Thompson  v.  Rourke,  [1893]  P.  70,  62 
L.  J.  P.  D.  &  Adm.  46,  67  L.  T.  Rep.  N.  S. 
788,  1  Reports  501  [citing  Hawke  v.  Corri, 
2  Hagg.  Cons.  280]. 

88.  Thompson  v.  Rourke,  [1893]  P.  70,  62 
L.  J.  P.  D.  &  Adm.  46,.  67  L.  T.  Rep.  N.  S. 
788,  1  Reports  501. 

89.  Campbell  v.  Corley,  31  L.  J.  P.  &  M. 
60,  where  marriage  with  a  v/idow  v.-as  falsely 
pretended  after  her  death,  and  the  suit  was 
brought  by  her  son. 

90.  Hawke  v.  Corri,  2  Hagg.  Cons.  280; 
Bodkin  v.  Case,  Milw.  356. 

91.  Hawke  v.  Corri,  2  Hagg.  Cons.  280,  285, 
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that  it  was  authorized  by  complainant  either  expressly  or  by  acquiescence.^^  If  no 
defense  is  interposed  the  case  is  not  triable  by  a  jury.^^  On  a  decree  against 
respondent  he  is  chargeable  with  costs.^^  It  has  been  held  that  a  decree  for  com- 
plainant in  a  jactitation  cause  is  conclusive  of  the  fact  that  the  parties  were  not 
married. 

X.  RESTITUTION  OF  CONJUGAL  RIGHTS. 

A.  Right  of  Action  and  Defenses.  In  Great  Britain,^^  but  not  in  the  United 
States,®'  if  one  spouse  wrongfully  subtracts  or  w^ithholds  conjugal  rights  from  the 
other  by  living  separate  and  apart  without  just  cause,  he  or  she  may  be  compelled 
at  the  suit  of  the  latter  to  renevr  cohabitation.  This  compulsory  resumption  of 
cohabitation  is  known  as  restitution  of  conjugal  rights.^^  The  right  which  the 
courts  interfere  to  protect  in  these  cases  is  that  of  marital  cohabitation,  and  conse- 
quently if  the  parties  are  living  together  the  suit  doesuot  lie  ;  ®^  nor  will  restitution 
be  decreed  where  the  parties  are  living  apart  under  a  separation  deed  in  which 
petitioner  has  covenanted  not  to  seek  to  compel  cohabitation.^    As  a  rule  nothing 


(where  it  is  said:  "  In  that  state  of  things, 
the  proceeding  assumes  another  shape,  that 
of  a  suit  of  nullity,  and  of  restitution  of 
conjugal  rights,  on  an  inquiry  into  the  fact 
and  validity  of  such  asserted  marriage;  and 
it  will  depend  upon  the  result  of  that  in- 
quiry, whether  the  party  has  falsely  pre- 
tended, or  truly  asserted  such  a  marriage. 
In  the  former  case,  the  Court  would  pro- 
nounce a  sentence  of  nullity,  and  enjoin 
silence  in  future.  In  the  latter,  the  Court 
would  enjoin  the  accuser  to  return  to  matri- 
monial cohabitation,  unless  it  could  be  shown, 
that  some  other  reason  was  interposed  to 
dissolve  that  obligation  " )  ;  Walton  r.  Rider, 
1  Lee  Eccl.  16;  Bodkin  v.  Case,  Milw.  356. 

Cohabitation  and  repute  are  insufficient  to 
prove  a  marriage  in  such  a  case,  it  has  been 
held.    Bodkin  t\  Case,  Milw.  356. 

92.  Thompson  r.  Rourke,  [1893]  P.  70,  62 
L.  J.  P.  D.  k  Adm.  46,  67  L.  T.  Rep.  N.  S. 
788,  1  Reports  501  [affirming  [1893]  P.  11]  ; 
Hawke  v.  Corri,  2  Hagg.  Cons.  280;  Bodkin 
V.  Case,  Milw.  356. 

93.  Thompson  v.  Rourke,  [1892]  P.  244,  61 
L.  J.  P.  D.  &  Adm.  132,  67  L.  T.  Rep.  N.  S. 
137. 

94.  Hawke  v.  Corri,  2  Hagg.  Cons.  280. 

95.  Dacosta  v.  Villa  Real,  2  Str.  961; 
Clews  V.  Bathurst,  2  Str.  960.  See,  however, 
Kingston's  Case,  20  How.  St.  Tr.  537,  2 
Smith  Lead.  Cas.  713. 

96.  See  cases  cited  infra,  note  99  et  seq. 

97.  Maryland. —  Jamison  v.  Jamison,  4  Md. 
Ch.  289. 

Massachusetts. —  Adams  v.  Adams,  100 
Mass.  365,  1  Am.  Rep.  111. 

Michigan. —  Baugh  v.  Baugh,  37  Mich.  59, 
26  Am.  Rep.  495;  Briggs  v.  Briggs,  20  Mich. 
34. 

Ncio  York. — Cruger  i\  Douglas,  4  Edw.  433 
[a^rmed  in  5  Barb.  225]. 

O/iio.— Westlake  v.  \Yestlake,  34  Ohio  St. 
621,  32  Am.  Rep.  397. 

South  Carolina. —  Rhame  v.  Rhame,  1  Mc- 
Cord  Eq.  197,  16  Am.  Dec.  597,  semUe. 

98.  Bouvier  L.  Diet.  "  Restitution  of  Con- 
jugal Rights." 

99.  Weldon  v.  Weldon,  9  P.  D.  52,  53  L.  J. 
P.  D.  &  Adm.  9,  32  Wkly.  Rep.  231;  Orme  r. 


Orme,  2  Add.  Eccl.  382,  2  Eng.  Eccl.  354; 
Forster  v.  Forster,  1  Hagg.  Cons.  144,  4  Eng. 
Eccl.  358. 

1.  Clark  V.  Clark,  10  P.  D.  188,  49  J.  P. 
516,  54  L.  J.  P.  D.  &  Adm.  57,  52  L.  T.  Rep. 
N.  S.  234,  33  Wkly.  Rep.  405;  Marshall  f. 
Marshall,  5  P.  D.  19,  48  L.  J.  P.  D.  &  Adm. 
49,  39  L.  T.  Rep.  N.  S.  640,  27  Wkly.  Rep. 
399.  Contra,  Hunt  v.  Hunt,  32  L.  J.  P.  & 
M.  168. 

Injunction  against  suit  for  restitution.— 

Such  a  covenant  is  enforceable  in  equity  by 
an  injunction  against  proceedings  in  the 
divorce  court  for  the  restitution  of  conjugal 
rights.  Besant  v.  Wood,  12  Ch.  D.  605,  48 
L.  J.  Ch.  497,  40  L.  T.  Rep.  N.  S.  445;  Hunt 
v.  Hunt,  4  De  G.  F.  &  J.  221,  8  Jur.  N.  S. 
85,  31  L.  J.  Ch.  161,  5  L.  T.  Rep.  N.  S.  412, 
778,  10  Wkly.  Rep.  215,  65  Eng.  Ch.  171,  45 
Eng.  Reprint  1168;  Kitchin  v.  Kitchin,  19 
L.  T.  Rep.  N.  S.  674. 

In  the  absence  of  such  a  covenant  the  sepa- 
ration deed  is  no  defense.  Spering  v.  Sper- 
ing,  32  L.  J.  P.  &  M.  116,  9  L.  T.  Rep.  N.  S. 
24,  3  Swab.  &  Tr.  211,  11  Wkly.  Rep.  810. 
And  see  Anquez  v.  Anquez,  L.  R.  1  P.  &  D. 
76,  35  L.  J.  P.  &  M.  93,  14  L.  T.  Rep.  N.  S. 
635,  14  Wkly.  Rep.  972.  See,  however, 
Woodey  r.  Woodev,  31  L.  T.  Rep.  N.  S.  647, 
23  Wkly.  Rep.  386. 

Estoppel  to  attack  deed. —  By  a  deed  of 
separation  between  the  husband,  the  \vife, 
and  a  trustee,  containing  a  recital  that  the 
husband  and  wife  had  agreed  to  live  separate, 
the  husband  covenanted  with  the  trustee  to 
pay  the  wife  £25  a  year  till  their  only  child 
should  attain  twenty-one  or  die  under  that 
age  or  becom.e  chargeable  to  the  husband,  and 
to  allow  her  to  e\\}oj  all  her  present  and 
future  property  for  her  separate  use,  and  the 
trustee  covenanted  with  the  husband  to  in- 
demnify him  against  the  debts  of  the  wife, 
and  that  the  wife  should  not  take  any  pro- 
ceedings to  compel  him  to  live  with  her.  The 
annuity  Avas  paid  until  the  child  died,  a 
minor.  The  w^ife  after  this  presented  her 
petition  for  the  restitution  of  conjugal  rights, 
and  the  husband  pleaded  the  separation  deed. 
It  was  held  that  the  recital  of  the  agreement 
to  live  separate,  being  contained  in  a  deed  to 
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can  be  pleaded  in  bar  to  a  suit  for  restitution  but  what  would  entitle  respondent 
to  a  judicial  separation  ;^  but  it  seems  that  in  cases  where  misconduct  of  petitioner 
has  led  to  desertion  by  respondent  and  has  amounted  to  sufficient  cause  to  disen- 
title petitioner  to  maintain  a  suit  for  judicial  separation  on  the  ground  of  deser- 
tion, the  court  is  empowered  to  refuse  restitution  of  conjugal  rights,  although 
such  misconduct  may  not  be  sufficiently  grave  to  enable  respondent  to  obtain  a 
judicial  separation.^  Any  misconduct  on  the  part  of  petitioner  that  would  entitle 
respondent  to  a  judicial  separation  is  sufficient  to  bar  a  suit  for  restitution  of 
conjugal  rights.* 

B."  Jurisdiction,  Proceeding's,  and  Relief.'  Originally  the  jurisdiction  to 
decree  restitution  of  conjugal  rights  resided  in  the  ecclesiastical  courts,^  but  in 
England  this  jurisdiction  is  now  vested  in  the  probate  and  divorce  division  of  the 
high  court  of  justice."^    The  courts  of  England  cannot  entertain  a  suit  for  restitu- 


wliich  the  wife  was  a  party,  was  evidence  of 
a  contract  by  her  to  allow  her  husband  to 
live  separate  from  her,  and  that  after  accept- 
ing benefits  under  the  deed,  she  could  not  be 
heard  to  say  that  she  had  not  contracted  be- 
cause the  covenant  not  to  sue  was  entered 
into  only  by  the  trustee  and  not  by  her. 
Clark  V.  Clark,  10  P.  D.  188,  49  J.  P.  516, 
54  L.  J.  P.  D.  &  Adm.  57,  52  L.  T.  Rep.  N.  S. 
234,  33  Wkly.  Rep.  405. 

Effect  of  breach  of  covenant  by  respondent. 
—  If  the  deed  contains  covenants  on  re- 
spondent's part  and  he  has  failed  to  fulfil 
them  he  cannot  avail  himself  of  petitioner's 
covenant  not  to  sue  for  restitution  of  con- 
jugal rights.  Tress  v.  Tress,  12  P.  D.  128, 
51  J.  P.  504,  56  L.  J.  P.  D.  &  Adm.  93,  57 
L.  T.  Rep.  N.  S.  501,  35  Wkly.  Rep.  672. 
But  it  is  not  every  breach  of  covenant  in  the 
deed  which  will  prevent  the  party  committing 
it  from  setting  up  the  deed  in  answer  to  the 
suit.  To  have  this  effect  the  breach  must  be 
substantial,  serious,  and  deliberate.  Besant 
V.  Wood,  12  Ch.  D.  605,  48  L.  J.  Ch.  497,  40 
L.  T.  Rep.  N.  S.  445;  Kunski  v.  Kunski,  68 
L.  J.  P.  D.  &  Adm.  18. 

2.  Yeatman  v.  Yeatman,  L.  R.  1  P.  &  D. 
489,  37  L.  J.  P.  &  M.  37,  18  L.  T.  Rep.  N.  S. 
415,  16  Wkly.  Rep.  734;  Manning  f.  Manning, 
Ir.  R.  7  Eq.  520;  Burroughs  i/.  Burroughs,  7 
Jur.  N.  S.  610,  30  L.  J.  P.  &  M.  186,  4 
L.  T.  Rep.  N.  S.  374,  2  Swab.  &  Tr.  303,  9 
Wkly.  Rep.  680;  Rippingall  v.  Rippingall,  24 
Wkly.  Rep.  967.  See,  however,  Molony  v. 
Molony,  2  Add.  Eccl.  249. 

Antenuptial  incontinence  of  the  wife  is  no 
defense  to  her  suit  for  restitution.  Mason 
V.  Mason,  61  L.  T.  Rep.  N.  S.  304. 

Bad  faith  of  petitioner. —  Unless  a  re- 
spondent can  establish  a  legal  defense,  peti- 
tioner is  entitled  to  a  decree,  and  the  court 
has  no  discretion  to  inquire  into  his  sincerity 
in  bringing  the  suit.  Scott  v.  Scott,  34  L.  J. 
P.  &  M.  23,  13  L.  T.  Rep.  N.  S.  211,  4  Swab.  & 
Tr.  113. 

The  fact  that  the  marriage  was  procured 
by  petitioner's  false  representation  that  re- 
spondent had  seduced  her  is  no  defense. 
Green  v.  Green,  21  L.  T.  Rep.  N.  S.  401. 

Insanity  of  petitioner  see  infra,  note  3. 

Misconduct  short  of  matrimonial  offense  as 
affecting  allowance  to  petitioner  on  respond- 
ent's refusal  to  cohabit  see  infra,  note  30. 
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3.  Oldroyd  v.  Oldroyd,  [1896]  P.  175,  65 
L.  J.  P.  D.  &  Adm.  113,  75  L.  T.  Rep.  N.  S. 
281;  Russell  v.  Russell,  [1895]  P.  315,  64 
L.  J.  P.  D.  &  Adm.  105,  73  L.  T.  Rep.  N.  S. 
295,  44  Wkly.  Rep.  213.  And  see  Stace  v. 
Stace,  37  L.  J.  P.  &  M.  51,  18  L.  T.  Rep. 
N.  S.  740,  16  Wkly.  Rep.  1176;  Woodey  o. 
Woodey,  31  L.  T.  Rep.  N.  S.  647,  23  Wkly. 
Rep.  386. 

Drunkenness  of  petitioner,  if  such  as  to 
render  cohabitation  dangerous,  is  a  defense. 
Beer  v.  Beer,  94  L.  T.  Rep.  N.  S.  704,  22 
T.  L.  R.  338,  54  Wldy.  Rep.  564.  And  see 
Ruxton  v.  Ruxton,  L.  R.  5  Ir.  455. 

Insanity  of  petitioner  is  no  defense  unless 
it  renders  cohabitation  unsafe.  Radford  f. 
Radford,  20  L.  T.  Rep.  N.  S.  279.  A  fortiori 
it  is  no  defense  if  petitioner  has  recovered. 
Hay  ward  v.  Hay  ward,  1  Swab.  &  Tr.  81,  6 
Wkly.  Rep.  638. 

Cruelty  as  a  defense  see  infra,  note  4. 

4.  See  cases  cited  infra,  this  note. 
Adultery  \ij  petitioner  is  a  defense  to  a 

suit  for  restitution  of  conjugal  rights  (Green 
V.  Green,  21  L.  T.  Rep.  N.  S.  401;  Moore  v. 
Moore,  3  Moore  P.  C.  84,  13  Eng.  Reprint  39. 
And  see  Blackborne  v.  Blackborne,  L.  R.  1 
P.  &  D.  563,  37  L.  J.  P.  &  M.  73,  18  L.  T. 
Rep.  N.  S.  450),  even  though  respondent  also 
has  been  guilty  of  like  misconduct  (Hope  v. 
Hope,  4  Jur.  N.  S.  515,  27  L.  J.  P.  &  M.  43, 
1  Swab.  &  Tr.  94,  6  Wkly.  Rep.  585.  Contra, 
Seaver  f.  Seaver,  2  Swab.  &  Tr.  665 ) .  Ante- 
nuptial incontinence  as  a  defense  see  supra, 
note  2. 

Cruelty  practised  by  petitioner  is  a  de- 
fense to  the  suit  for  restitution.  D'Arcy  v. 
D'Arcy,  L.  R.  19  Ir.  369;  Ruxton  v.  Ruxton, 
L  R.  5  Ir.  455. 

Desertion  of  respondent  by  petitioner  is, 
it  seems,  a  defense  to  the  suit  for  restitution. 
Anquez  v.  Anquez,  L.  R.  1  P.  &  M.  176,  35 
L.  J.  P.  &  M.  93,  14  L.  T.  Rep.  N.  S.  635,  14 
Wkly.  Rep.  972;  Meara  v.  Meara,  14  Wkly. 
Rep.  50.  Contra,  Manning  v.  Manning,  Ir. 
R.  7  Eq.  520.  And  see  Rippingall  v.  Rippin- 
gall, 24  Wkly.  Rep.  967. 

5.  Competency  of  parties  as  witnesses  see 
Witnesses. 

Right  to  open  and  close  argument  see 
Trial. 

6.  3  Blackstone  Comm.  94. 

7.  See  cases  cited  passim,  X. 
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tion  of  conjugal  rigliis  instituted  against  a  husband  who  is  not  domiciled  there  ;  ^ 
nor  could  the  supreme  court  of  Bombay,  on  its  ecclesiastical  side,  decree  restitu- 
tion of  conjugal  rights  as  between  a  husband  and  wife  who  were  Parsees  pro- 
fessing the  religion  of  that  sect.^  A  written  demand  for  resumption  of  cohabita- 
tion is  a  condition  precedent  to  the  right  to  institute  a  suit  for  restitution.^*^  The 
court  will  not  dismiss  a  petition  for  restitution  solely  on  the  ground  of  delay  in 
presenting  the  petition.^^  Substituted  service  of  process  may  be  allowed  in  a 
proper  case,^^  and  wliere  a  respondent  is  a  domiciled  Englishman,  he  may  be 
served  with  any  proceeding  in  such  suit  anywhere  outside  of  the  jurisdiction  of 
the  court.^^  A  prayer  for  restitution  cannot,  in  a  suit  for  dissolution  of  marriage,  be 
added  to  an  answer  alleging  desertion. Defenses  should  be  pleaded  with  par- 
ticularity,^^ and  an  answer  denying  that  respondent  withdrew  from  cohabitation 


8.  Firebrace  v.  Firebrace,  4  P.  D.  63,  47 
L.  J.  P.  D.  &  Adm.  41,  39  L.  T.  Rep.  N.  S.  94, 
26  Wkly.  Rep.  617 ;  Yelverton  v.  Yelverton,  6 
Jur.  N.  S.  24,  29  L.  J.  P.  &  M.  34,  1  L.  T. 
Rep.  N.  S.  194,  1  Swab.  &  Tr.  574,  8  Wkly. 
Rep.  134. 

9.  Ardaseer  Cursetjee  Perozeboye,  6 
Moore  Indian  App.  348,  19  Eng.  Reprint  130. 

10.  Matter  of  Tucker,  [1897]  P.  83,  CO 
L.  J.  P.  D.  &  Adm.  65,  77  L.  T.  Rep.  N.  S. 
140,  45  Wkly.  Rep.  656,  holding  that  before 
a  citation  is  permitted  to  issue,  the  court 
must  be  satisfied  by  affidavit  that  a  written 
demand  for  cohabitation  and  restitution  of 
conjugal  rights  has  previously  been  made  by 
petitioner  on  the  party  to  be  cited. 

The  demand  need  not  be  made  by  petitioner 
himself;  and  therefore  where  it  is  made  by 
petitioner's  solicitor  at  petitioner's  request  It 
is  sufficient.  Field  r.  Field,  14  P.  D.  26,  58 
L.  J.  P.  D.  &  Adm.  21,  59  L.  T.  Rep.  N.  S. 
880,  37  Wkly.  Rep.  134. 

SufSciency  of  demand. —  The  preliminary 
letter  which  must  be  sent  by  petitioner  to  re- 
spondent demanding  a  resumption  of  cohabi- 
tation before  a  suit  for  restitution  can 
be  brought  must  be  of  a  friendly  and  con- 
ciliatory character.  Field  r.  Field,  14  P.  D. 
26.  58  L.  J.  P.  D.  &  Adm.  21,  59  L.  T. 
Rep.  N.  S.  880,  51  W^kly.  Rep.  134;  El- 
liott Elliott,  85  L.  T.  Rep.  N.  S.  648. 
Therefore  where  there  had  been  no  previous 
friendly  negotiations  on  the  subject,  a  de- 
mand for  the  restitution  of  conjugal  rights 
couched  in  the  form  of  a  formal  lawyer's  let- 
ter is  not  sufficient.  Field  v.  Field,  supra. 
The  demand  need  not,  however,  be  of  an 
affectionate  nature,  and  if  the  request  is  clear 
the  court  will  not  inquire  too  closely  into  the 
peremptory  character  or  the  precise  words 
used.  Elliott  r.  Elliott,  supra.  Accordingly 
where  a  wife,  after  eleven  years'  separation 
and  before  filing  the  petition,  addressed  a 
letter  to  her  husband  expressing  a  desire  to 
return  to  cohabitation,  and  demanding  resti- 
tution of  conjugal  rights,  and  threatening  to 
commence  legal  proceedings  in  case  of  re- 
fusal, the  letter  was  a  sufficient  demand. 
Smith  V.  Smith,  15  P.  D.  47,  59  L.  J.  P.  D.  & 
Adm.  9,  62  L.  T.  Rep.  N.  S.  237,  38  Wkly. 
Rep.  276.  And  where,  prior  to  the  institu- 
tion of  any  proceedings,  friendly  and  concilia- 
tory applications  were  made  by  a  wife  to  her 
husband,  and  a  letter  was  subsequently  writ- 


ten by  her  solicitors  asking  him  to  take  her 
back  and  threatening  proceedings  in  case  of 
his  refusal,  and  that  letter  was  followed  by 
a  formal  and  peremptory  demand  in  writing 
by  the  wife  upon  his  non-compliance  with 
those  requests  for  cohabitation,  these  de- 
mands were  sufficient.  Mason  v.  Mason,  61 
L.  T.  Rep.  N.  S.  304. 

Mode  of  serving  demand. —  If  the  guilty 
spouse's  whereabouts  are  unknown  and  can- 
not be  ascertained,  the  court  may  authorize 
the  demand  to  be  served  on  his  solicitor.  J\T  - 
ter  of  Tucker,  [1897]  P.  83,  66  L.  J.  P.  D.  & 
Adm.  65,  77  L.  T.  Rep.  N.  S.  140,  45  Wkly. 
Rep.  656  (where  it  appeared  that  the  husband 
had  left  the  country)  ;  Macarthur  v.  Mac- 
arthur,  58  L.  J.  P.  D.  &  Adm.  70,  61  L.  T. 
Rep.  N.  S.  308;  W^aters  v.  Waters,  34  L.  T. 
Rep.  N.  S.  33,  24  Wkly.  Rep.  190.  And  where 
there  was  reason  to  believe  that  the  husband 
was  keeping  out  of  the  way  to  avoid  a  suit 
for  restitution,  the  court  allowed  the  demand 
to  be  served  on  his  father,  coupled  with  the 
requirement  that  it  should  be  advertised. 
Matter  of  Sheehy,  1  P.  D.  423,  34  L.  T.  Rep. 
X.  S.  367. 

11.  Beauclerk  v.  Beauclerk,  59  J.  P.  8,  71 
L.  T.  Rep.  N.  S.  376,  6  Reports  657. 

12.  Waters  v.  Waters,  34  L.  T.  Rep.  N.  S. 
33,  24  Wkly.  Rep.  190,  where  service  was  al- 
lowed to  be  made  on  respondent's  solicitor. 
Compare  Macarthur  i".  Macarthur,  58  L.  J. 
P.  D.  &  Adm.  70,  61  L.  T.  Rep.  N.  S. 
308. 

13.  Bateman  v.  Bateman,  [1901]  P.  130, 
70  L.  J.  P.  D.  &  Adm.  29,  84  L.  T.  Rep.  N.  S. 
64,  331;  Dicks  v.  Dicks,  [18991  P.  275,  68 
L.  J.  P.  D.  &  Adm.  118,  81  L.  T.  Rep.  N.  S. 
462.  Compare  Pearson  v.  Pearson,  33  L.  J. 
P.  &  M.  156,  where  at  the  time  of  pronouncing 
a  decree  of  restitution  respondent  was  abroad, 
and  the  court  directed  that  the  decree  should 
be  served  on  his  return  to  England. 

The  rule  was  formerly  otherwise.  Chi- 
chester V.  Chichester,  10  P.  D.  186,  34  Wkly. 
Rep.  65;  Firebrace  v.  Firebrace,  4  P.  D.  63, 
47  L.  J.  P.  D.  &  Adm.  41,  39  L.  T.  Rep.  N.  S. 
94,  26  Wkly.  Rep.  617. 

14.  Drysdale  v.  Drvsdale,  L.  R.  1  P.  &  D. 
365,  36  L.  J.  P.  M.  39,  15  L.  T.  Rep.  N.  S. 
512. 

15.  D'Arcy  v.  D'Arcy,  L.  R.  19  Ir.  369 
(defense  of  cruelty)  ;  Green  v.  Green,  21  L.  T. 
Rep.  N.  S.  401  (defense  of  adultery). 
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without  just  cause  should  state  the  cause  of  withdrawal. If  a  separation  deed 
containing  a  covenant  not  to  sue  for  restitution  is  relied  on  it  must  be  alleged  as 
a  defense.^''  The  court  cannot,  on  demurrer,  reject  an  answer  which  contains 
onlj  facts  which  apparently  do  not  constitute  a  case  of  legal  cruelty ;  and 
it  is  the  practice  of  tlie  court  not  to  strike  out  a  pleading  where  a  reasonable 
doubt  exists  as  to  the  legal  effect  of  the  allegation  therein  contained  and  where 
the  legal  effect  could  properly  be  discussed  after  all  the  facts  had  been  elicited  at 
the  trial. The  pleadings  may  be  amended  as  in  other  cases.^^  Where  the  hus- 
band in  his  answer  states  his  willingness  to  take  his  wife  home,  the  court  will  not 
give  directions  as  to  the  mode  of  trial,  but  will  order  the  matter  to  be  adjourned 
into  chambers,  and  require  the  husband  to  file  an  affidavit  in  support  of  the 
answer.^^  The  court  has  power  to  hear  suits  for  restitution  in  cameraP  If  the 
cause  is  heard  out  of  its  turn  without  notice  to  respondent,  a  default  decree  for 
restitution  will  be  set  aside.^^  When  the  wife  pleads  the  impotence  of  her  hus- 
band, the  court  will,  on  her  application,  appoint  medical  inspectors  to  examine 
her.^'^  The  court  has  no  jurisdiction  to  make  a  decree  until  the  marriage  has 
been  formally  proved,  although  respondent  may  have  filed  an  answer  not  taking 
issue  on  the  marriage.^^  A  decree  vvill  not  be  granted  in  an  undefended  suit  on 
mere  proof  of  the  marriage  ;  ^'^  but  where  no  answer  is  filed  the  court  may  allow 
the  petition  to  be  proved  by  affidavit.^^  The  decree  of  restitution  cannot  be 
enforced  by  attachment  and  imprisonment  of  respondent ;  but  if  respondent 
whether  husband  or  wife,  fails  to  comply  with  the  decree  after  the  expiration  of 
a  reasonable  time  after  service  thereof,^^  the  court  may  make  a  settlement  or  allow 


16.  Ward  V.  Ward,  32  L.  J.  P.  &  M.  120, 
holding,  however,  that  the  objection  is  Avaived 
by  filing  a  replication. 

IT.  Marshall  f.  Marshall,  5  P.  D.  19,  48 
L.  J.  P.  D.  &  Adm.  49,  39  L.  T.  Rep.  N.  S. 
640,  27  Wkly.  Rep.  399,  holding  that  the  deed 
affords  no  ground  for  smnmary  dismissal. 

If  not  pleaded,  it  cannot  be  proved.  Bate- 
man  V.  Bateman,  [1901]  P.  136,  70  L.  J.  P. 
D.  &  Adm.  29,  84  L.  T.  Rep.  N.  S.  64  [fol- 
lotoing  Tress  i\  Tress,  12  P.  D.  128,  51  J.  P. 
504,  56  L.  J.  P.  D.  &  Adm.  93,  57  L.  T.  Rep. 
N.  S.  501,  35  Wkly.  Rep.  672]  ;  Gleig  v.  Gleig, 
22  T.  L.  R.  716.  Nevertheless,  if  a  decree 
for  restitution  is  made  the  basis  of  subse- 
quent proceedings,  it  is  open  to  the  court 
to  go  into  the  whole  matter.  Bateman  v. 
Bateman,  supra. 

18.  iStaee  v.  Staee,  37  L.  J.  P.  &  M.  51,  18 
L.  T.  Rep.  N.  S.  740,  16  Wkly.  Rep.  1176. 

19.  Russell  V.  Russell,  71  L.  T.  Rep.  N.  S. 
268.  And  see  D'Arcv  v.  D'Arcy,  L.  R.  10  Ir. 
369;  Woodey  i\  Woodey,  31  L.  T.  Rep.  N.  S. 
647,  23  Wkly.  Rep.  386.  Compare  Radford 
V.  Radford,  20  L.  T.  Rep.  N.  S.  279. 

20.  Manning  v.  Manning,  Ir.  R.  7  Eq.  365. 

21.  Crothers  f.  Crothers,  L.  R.  1  P.  &  D. 
568,  19  L.  T.  Rep.  N.  S.  661. 

22.  A.  r.  A.,  L.  R.  3  P.  &  D.  230,  44  L.  J. 
P.  &  M.  15,  31  L.  T.  Rep.  N.  S.  801,  23  Wkly. 
Rep.  386. 

23.  Keane  v.  Keane,  41  L.  J.  P.  &  M.  41, 
25  L.  T.  Rep.  N.  S.  857,  20  Wkly.  Rep.  304, 
where  respondent  appeared  but  did  not  file 
an  answer,  and  after  due  notice  the  cause 
was  set  down  for  hearing,  and  Subsequently 
on  motion  of  petitioner  the  court  ordered  the 
cause  to  be  heard  out  of  its  turn  and  a  de- 
cree was  made,  respondent  having  received 
no  notice  of  the  motion  or  the  order,  and  the 
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court  ordered  the  cause  to  be  reheard,  giving 
respondent,  who  had  a  defense  on  the  merits, 
leave  to  file  an  answer. 

24.  C.  V.  C,  32  L.  J.  P.  &  M.  31. 

25.  Scott  V.  Scott,  34  L.  J.  P.  &  M.  23, 
12  L.  T.  Rep.  N.  S.  211,  4  Swab.  &  Tr.  113. 

26.  Pearson  v.  Pearson,  33  L.  J.  P.  &  M. 
156,  holding  that  evidence  of  the  other  facts 
of  the  case  must  be  given. 

27.  Ford  V.  Ford,  36  L.  J.  P.  &  M.  86,  15 
L.  T.  Rep.  N.  S.  595. 

28.  Reg.  V.  Jackson,  [1891]  1  *Q.  B.  671, 
55  J.  P.  246,  60  L.  J.  Q.  B.  346,  64  L.  T.  Rep. 
N.  S.  679.  39  Wkly.  Rep.  407. 

Formerly  the  rule  was  otherwise.  Weldon 
V.  Weldon,  9  P.  D.  52,  53  L.  J.  P.  D.  &  Adm. 
9,  32  Wkly.  Rep.  231;  Morris  v.  Freeman,  3 
P.  D.  65,  47  L.  J.  P.  D.  &  Adm.  79,  39  L.  T. 
Rep.  N.  S.  125,  27  Wkly.  Rep.  62;  Milne  v. 
Milne,  L.  R.  2  P.  &  D.  202,  40  L.  J.  P.  &  M. 
13,  23  L.  T.  Rep.  N.  S.  877,  19  Wklv.  Rep. 
423 ;  Miller  v.  Miller,  L.  R.  2  P.  &  D."  13,  39 
L.  J.  P.  &  M.  34,  21  L.  T.  Rep.  N.  S.  471,  18 
Wkly.  Rep.  152;  Weldon  v.  Weldon,  49  J.  P. 
517,  54  L.  J.  P.  D.  &  Adm.  60,  52  L.  T.  Rep. 
N.  S.  233,  33  Wkly.  Rep.  427;  Alexander  v. 
Alexander,  30  L.  J.  P.  &  M.  173,  5  L.  T.  Rep. 
N.  S.  138,  2  Swab.  &  Tr.  385,  9  Wklv.  Rep. 
620;  Cherry  v.  Cherry,  29  L.  J.  P.  &  M.  141. 

29.  Bateman  v.  Bateman,  [1901]  P.  136,  70 
L.  J.  P.  D.  &  Adm.  27,  84  L.  T.  Rep.  N.  S.  64, 
331,  holding  that  a  respondent  who  is  served 
with  a  decree  for  restitution  while  abroad 
should  be  allowed  suflScient  time  to  return  to 
England  and  comply  with  the  order,  if  he  de- 
sires to  do  so;  and  if  petitioner  takes  furtlier 
proceedings  in  consequence  of  respondent's 
non-compliance  with  the  decree,  he  must 
satisfy  the  court  that  respondent  has  been 
given  sufficient  time  to  comply  with  it.  Cojn- 
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ance  out-  of  his  or  her  estate  to  be  paid  to  petitioner ;  ^  and  non-compliance  with 
a  decree  for  restitution  may  be  treated  as  desertion  and  a  judicial  separation 
decreed.^^  Bj  statute  the  court  has  power  to  make  an  order  as  to  the  custody 
of  children  pending  a  suit  for  restitution.^^  A  judicial  separation  may  be 
granted  in  a  suit  for  restitution  upon  an  answer  setting  up  legal  grounds  there- 
for and  proof  thereof.^^  In  a  suit  for  restitution  the  court  will  decline  to  make 
the  usual  order  for  the  wife's  costs  where  the  grounds  of  the  litigation  are  alto- 
gether unreasonable.^^  Costs  maj  be  allowed  against  a  respondent  wife  who 
has  a  separate  estate.^^  On  dismissing  a  petition  to  obtain  a  settlement  out  of  the 
property  of  a  respondent  who  has  failed  to  comply  with  a  decree  of  restitution 
the  court  may  in  its  discretion  refuse  to  award  costs.^^ 


'pare  Pearson  v.  Pearson^  33  L.  J.  P.  &  M. 
156. 

On  the  hearing  of  the  petition  for  restitu- 
tion the  court  will  not  consider  any  question  as 
to  the  amount  of  allowance  respondent  should 
be  ordered  to  pay  to  his  wife  in  the  event  of 
a  decree  of  restitution  being  pronounced  and 
of  his  refusing  to  comply  therewith.  Mason 
V.  Mason,  61  L.  T.  Rep.  K  S.  304. 

Service  of  decree  see  cases  cited  supra,  note 
13. 

30.  Swift  V.  Swift,  15  P.  D.  118,  59  L.  J. 
P.  D.  &  Adm.  61,  62  L.  T.  Rep.  N.  S.  669 
(where  a  wife  who  had  refused  to  obey  the 
decree  was  in  the  enjoyment  of  a  separate 
income,  part  of  which  was  payable  under  the 
trusts  of  the  marriage  settlement,  and  the 
court  ordered  her  to  settle  a  permanent  main- 
tenance on  her  husband)  ;  Theobald  v.  Theo- 
bald, 15  P.  D.  26,  59  L.  J.  P.  D.  &  Adm.  21, 
62  L.  T.  Rep.  N.  S.  187  (where  the  husband 
failed  to  comply  with  the  decree,  and  the 
court  ordered  him  to  secure  to  the  wife  for 
their  joint  lives  a  "  periodical  pajanent " 
equal  to  one  third  of  their  joint  incomes). 

However,  the  court  has  no  power  to  order 
a  settlement  out  of  property  settled  to  the 
separate  use  of  a  wife  without  power  of  an- 
ticipation. Michell  V.  Michell,  [1891]  P.  208, 
60  L.  J.  P.  46,  64  L.  T.  Rep.  N.  S.  607,  39 
Wkly.  Rep.  680. 

On  an  application  for  a  settlement  or  allow- 
ance petitioner  may  tender  evidence  as  to  the 
conduct  of  the  other  party  during  cohabi- 
tation; and  the  husband's  power  of  earn- 
ing money  must  also  be  taken  into  ac- 
count. Swift  V.  Swift,  [1891]  P.  129,  60 
L.  J.  P.  D.  &  Adm.  14,  63  L.  T.  Rep.  N.  S. 
711.  In  estimating  the  amount  of  the  hus- 
band's average  income  the  court  refused  to 
allow  a  deduction  in  respect  of  losses  sus- 
tained by  him  during  the  previous  three  years 
in  a  branch  of  his  ljusiness  which  had  been 
closed.  Theobald  v.  Theobald,  15  P.  D.  26,  59 
L.  J.  P.  D.  &  Adm.  21,  62  L.  T.  Rep.  N.  S.  187. 

Restraining  removal  of  property.— The 
court  cannot,  on  an  ex  parte  application, 
restrain  a  respondent  who  is  in  contempt 
from  removing  property  out  of  the  country, 
the  object  of  the  application  being  to  put 
pressure  on  respondent  in  respect  of  the  de- 
cree which  had  been  disobeyed  and'  which 
could  not  be  enforced  owing  to  respondent's 
being  outside  the  court's  jurisdiction.  Wallis 
V.  Wallis,  65  L.  T.  Rep.  N.  S.  796. 


31.  Harding  v.  Harding,  11  P.  D.  Ill,  55 
L.  J.  P.  D.  &  Adm.  59,  56  L.  T.  Rep.  N.  S. 
919.  And  see  Bigwood  r.  Bigwood,  13  P.  D. 
89,  57  L.  J.  P.  D.  &  Adm.  80,  58  L.  T.  Rep. 
N.  S.  642,  36  Wkly.  Rep.  928.  Compare  Rus- 
sell V.  Russell,  [1895]  P.  315,  64  L.  J.  P.  D, 
&  Adm.  105,  73  L.  T.  Rep.  N.  S.  295,  44 
Wkly.  Rep.  213. 

3.2.  Paine  v.  Paine,  50  Wkly.  Rep.  382, 
holding  also  that  in  order  to  save  expense 
the  court  will  make  such  an  order  at  the  time 
of  pronouncing  a  decree  of  restitution. 

The  rule  was  formerly  otherwise.  Cham- 
bers r.  Chambers,  39  L.  J.  P.  &  M.  56,  22 
L.  T.  Rep.  N.  S.  727,  18  Wkly.  Rep.  528. 

Enforcement  of  order. — A  husband  obtained 
a  decree  for  restitution  which  was  not  com- 
plied with,  and  the  court  afterward  made  an 
order  giving  petitioner  the  custody  of  the 
only  child  of  the  marriage.  A.  copy  of  the 
order  for  custody  was  left  at  the  house  w^here 
respondent  was  residing,  but  respondent  had 
not  given  up  the  child  to  petitioner.  The 
court,  being  satisfied  that  the  order  as  to  the 
custody  of  the  child  had  come  to  the  knowl- 
edge of  respondent,  ordered  a  writ  of  seques- 
tration to  issue  against  her  for  non-compli- 
ance with  the  order,  without  a  previous  writ  of 
attachment,  and  ordered  respondent  to  pay  the 
costs  of  the  motion.  Allen  i\  Allen,  10  P.  D. 
187,  54  L.  J.  P.  D.  &  Adm.  77,  33  Wkly.  Rep. 
826.  See  also  Hyde  r.  Hyde,  13  P.  D.  166, 
57  L.  J.  P.  D.  &  Adm.  89,  59  L.  T.  Rep.  N.  S. 
529,  36  Wkly.  Rep.  708. 

33.  Meara'  v.  Meara,  13  Wkly,  Rep.  50. 
Compare  Blackborne  v.  Blackborne,  L.  R.  1 
P.  &  D.  563,  37  L.  J.  P.  &  M.  73,  18  L.  T. 
Rep,  N.  S,  450 ;  Burroughs  v.  Burroughs,  8 
Jur.  N,  S,  624,  31  L.  J.  P.  &  M.  124,  5  L,  T, 
Rep,  N.  S.  77  L  2  Swab.  &  Tr,  544, 

34.  Beer  v.  Beer,  94  L,  T,  Rep,  N.  S,  704, 
22  T,  L,  R.  338,  54  Wkly,  Rep,  564, 

35.  Morris  v.  Freeman,  3  P,  D.  65,  47 
L.  J,  P,  D,  &  Adm,  79,  39  L,  T,  Rep,  N,  S, 
125,  27  Wkly.  Rep,  62;  Milne  v.  Milne,  L,  R, 
2  P,  &  D,  202,  40  L,  J,  P,  &  M.  13,  23  L,  T, 
Rep,  N.  S,  877,  19  \N\<\j.  Rep,  423 :  T^Iiller  r. 
Miller,  L,  R,  2  P.  &  D,  54,  39  L,  J,  P.  &  M, 
38,  22  L.  T,  Rep,  N,  S,  418,  18  Wkly,  Rep, 
585;  Miller  v.  Miller,  L.  R.  2  P.  &  D.  13,  39 
L.  J.  P.  &  M.  4,  21  L.  T.  Rep.  N.  S.  471,  18 
Wkly,  Rep,  152,  And  see  Allen  v.  Allen,  10 
P.  D.  187,  54  L.  J.  P.  D.  &  Adm.  77,  33  Wkly. 
Rep,  826, 

36.  Michell  v.  Michell,  [1891]  P,  305. 
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MARRIAGEABLE  WOMAN.  A  woman  able  to  bear  children  to  her  husband.^ 
(See,  generally,  Marriage.) 

MARRIAGE  ARTICLES.    See  Husband  and  Wife. 

MARRIAGE-BROKAGE  contract.  An  agreement  for  the  payment  of  money 
or  other  consideration  for  the  procurement  of  a  marriage.^ 

MARRIAGE  BROKERAGE.  The  act  by  which  a  person  interferes,  for  a  con- 
sideration to  be  received  by  him,  between  a  man  and  a  woman,  for  the  purpose  of 
promoting  a  marria2:e  between  them.^ 

MARRIAGE  INSURANCE.  A  so-called*  contract  of  insurance  which  is  in  effect 
a  contract  in  restraint  of  marriage,^  and  therefore  void ;  ^  a  speculation  in  mar- 
riage futures.'^    (See,  generally.  Insurance.) 

MARRIAGE  PORTION.    See  Descent  and  Distribution  ;  Husband  and  Wife. 

MARRIAGE  SETTLEMENT.    See  Husband  and  Wife. 

MARRIED  WOMAN.    See  Husband  and  Wife. 

Marshal.  As  a  noun,  an  officer  of  the  peace,  appointed  by  authority  of  a 
city  or  borough,  who  holds  himself  in  readiness  to  answer  such  calls  as  fall  within 
the  general  duties  of  a  constable  or  sheriff.^  As  a  verb,  in  general  usage,  to 
arrange  or  rank  in  order ;  and  in  the  sense  in  which  it  is  used  in  courts  of  equity, 
so  to  arrange  different  funds  under  administration  that  all  parties  having  equities 
therein  may  receive  their  due  proportions.^  (See  District  of  Columbia;  Mar- 
shaling Assets  and  Securities  ;  Municipal  Corporations  ;  Sheriffs  and 
Constables  ;  United  States  Marshals.) 


1.  Baker  v.  Baker,  13  Cal.  87,  103. 

2.  White  V.  Equitable  Nuptial  Ben.  Union, 
76  Ala.  251,  258,  52  Am.  Rep.  325.  See  also 
Contracts,  9  Cyc.  518. 

3.  Bouvier  L.  Diet.  \^quoted  in  Hellen  v. 
Anderson,  83  111.  App.  506,  509].  See  also 
CoNTEACTS,  9  Cyc.  518. 

4.  Not  properly  an  insurance  contract  see 
Insurance,  22  Cyc.  1384  note  2. 

5.  Joyce  Ins.  §  2513.  See  also  James  f. 
Jellison,  94  Ind.  292,  48  Am.  Rep.  151;  Chal- 
fant  V.  Payton,  91  Ind.  202,  205,  46  Am.  Rep. 
586  (the  "Immediate  Marriage  Benefit  As- 
sociation of  Dunkirk")  ;  State  v.  Towle,  80 
Me.  287,  288,  14  Atl.  195  ("Single  Men's 
Endowment  Association  " ) . 

6.  White  ij.  Equitable  Nuptial  Ben.  Union, 
76  Ala.  251,  52  Am.  Rep.  325  (where,  under 
its  charter,  defendant,  a  private  corporation, 
was  organized  to  unite  acceptable  young  peo- 
ple in  such  a  way  as  to  endow  each  with  a 
sum  of  money,  not  to  exceed  six  thousand 


dollars,  to  be  paid  at  marriage  or  endowment, 
according  to  the  regulations  adopted)  ;  Chal- 
fant  V.  Payton,  91  Ind.  202,  46  Am.  Rep.  586 
( where  the  contract  was  to  pay  money  on  con- 
dition that  the  payee  should  not  marry  within 
two  years,  and  that  if  he  should,  then  to  pay 
a  certain  sum  per  day  during  the  time  he  re- 
mained unmarried ) .  See  also  Contracts,  9 
Cyc.  518  text  and  note  8. 

Contract  to  carry  marriage  benefit  insur- 
ance.—  A  contract  to  pay  a  certain  sum  of 
money  to  A  on  his  marriage  with  B,  on  con- 
dition that  A  give  the  promisor  the  exclusive 
right  to  carry  marriage  benefit  insurance  on 
A  and  B,  is  void.  James  r.  Jellison,  94  Ind. 
292,  48  Am.  Rep.  151. 

7.  White  X}.  Equitable  Nuptial  Ben.  Union, 
76  Ala.  251,  258,  52  Am.  Rep.  325. 

8.  Anderson  L.  Diet,  [quoted  in  Atty.-Gen. 
V.  Connors,  27  Fla.  329,  342,  9  So.  7]. 

9.  Quinnipiac  Brewing  Co.  v.  Fitzgibbons, 
73  Conn.  191,  196,  47  Atl.  128. 


MARSHALING  ASSETS  AND  SECURITIES 


By  Ernest  G.  Chilton* 
I.  NATURE  OF  DOCTRINE,  927 

XL  Enforcement,  929 

A.  Basis  of  Proceeding^  929 

B.  J^ot  Enforced  to  Defeat  EqvAties,  930 

1.  Of  Paramount  Creditor ^^^^ 

2.  Of  Common  Debtor^  931 

3.  Of  Third  Persons,  931 

C.  Property  or  Fiends  Affected,  931 

1.  In  General,  931 

2.  Necessity  For  Two  Ftmds,  932 

3.  Fwnds  Must  Be  in  Hands  of  Common  Debtor,  932 

4.  Effect  of  Exemption  of  Singly  Charged  Fund,  933 
6.  Effect  of  Release  or  Loss  of  One  Fund,  934 

a.  In  General^  934 

b.  Notice  of  Inferior  Lien  Necessary,  935 

6.  Effect  of  Giving  One  Security  in  Exoneration  of  Another^  935 

D.  Against  Whom,  935 

E.  At  Whose  Instance,  936 

F.  How  Enforced,  937 

1.  By  Bill  or  Cross  Bill  in  Eqitity,  937 

a.  7/i  General,  937 

b.  Jurisdiction,  937 

c.  Parties,  937 

d.  Pleading,  937 

e.  Evidence,  938 

2.  By  Subrogation^  938 

3.  Not  by  Action  at  Law,  939 

G.  Effect  of  Laches,  939 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Admiralty,  see  Admiralty, 
Application  of  Payments,  see  Payment. 

Assignment  For  Benefit  of  Creditors,  see  Assignments  For  Benefit  of 
Creditors. 

Decedents'  Estates,  see  Executors  and  Administrators  ;  Wills. 
Equity,  in  General,  see  Equity. 

Fraudulent  Conveyance,  see  Fraudulent  Conveyances. 
Injunction,  in  General,  see  Injunctions. 
Partnership,  see  Partnership. 

Subjection  of  Property  in  Inverse  Order  of  Alienation : 
To  Judgment  Lien,  see  Executions  ;  Judgments. 
To  Mortgage  Lien,  see  Mortgages. 
To  Vendor's  Lien,  see  Vendor  and  Purchaser. 

I.  NATURE  OF  Doctrine. 

The  doctrine  of  marshaling  assets  and  securities  is  that  where  a  creditor  has  a 
lien  on  two  funds  in  the  hands  of  the  same  debtor,  and  another  creditor  has  a  lien 
on  one  of  them  only,  equity,  on  the  application  of  the  latter,  will  compel  the  former 


*  Author  of  "  Livery-Stable  Keepers,"  25  Cyc.  1504  ;  and  joint  author  of  "  Licenses,"  25  Cyc.  593. 

927  [I] 


928    [26  Cyc.J    MARSHALING  ASSETS  AND  SECURITIES 


to  make  liis  debt  out  of  tliat  fund  to  wliicli  tlie  latter  cannot  resort.-'  Marshaling 


1.  Alabama. — Orr  v.  Blackwell,  93  Ala.  212, 

8  So.  413;  Gusdorf  v.  Ikelheimer,  75  Ala.  148; 
Henderson  v.  Alabama  Gold  L.  Ins.  Co.,  72 
Ala.  32 ;  Turner  t;.  Flinn,  67  Ala.  .529 ;  Bryant 
f.  Stephens,  58  Ala.  630;  Gordon  v.  Bell,  50 
Ala.  213;  Relfe  v.  Bibb,  43  Ala.  519;  Chap- 
man V.  Hamilton,  19  Ala.  121;  Nelson  v. 
Dunn,  15  Ala.  501. 

Arkansas. —  Bagley  v.  Weaver,  72  Ark.  29, 
77  S.  W.  903;  Buck  v.  Bransford,  58  Ark. 
289,  24  S.  W.  103;  Howell  v.  Duke,  40  Ark. 
102;  Terry  v.  Rosell,  32  Ark.  478;  Marr  v. 
Lewis,  31  Ark.  203,  25  Am.  Rep.  553; 
Hannah  v.  Carrington,  18  Ark.  85. 

Connecticut. — ^  Ayres  v.  Husted,  15  Conn. 
504. 

Florida. —  Ritch  v.  Eichelberger,  13  Fla. 
169. 

Georgia. —  McLellan  v.  Wallace,  Dudley 
127. 

Illinois. —  Boone  v.  Clark,  129  111.  466, 
21  N.  E.  850,  5  L.  R.  A.  276;  Latham  v. 
Sumner,  89  111.  233.  31  Am.  Rep.  79;  Brown 
V.  Cozard,  68  111.  178;  Rogers  v.  Meyers,  68 
111.  92;  Iglehart  v.  Crane,  42  111.  261;  Mar- 
shall V.  Moore,  36  111.  321;  Hurd  v.  Eaton, 
28  111.  122;  Doyle  v.  Murphy,  22  111.  502, 
74  Am.  Dec.  165;  Wise  v.  Shepherd,  13  111. 
41;  Heidelbaeh  v.  Fenton,  79  111.  App. 
357. 

Indiana. —  Rownd  v.  State,  152  Ind.  39, 
51  N.  E.  914,  52  N.  E.  395;  Bank  of 
Commerce  v.  Evansville  First  Nat.  Bank,  150 
Ind.  588,  50  N.  E.  566 ;  Trentman  v.  Eldridge, 
98  Ind.  525;  Hahn  v.  Behrman,  73  Ind.  120; 
Applegate  v.  Mason,  13  Ind.  75. 

Indian  Territory. —  Webb  v.  Hunt,  2  Indian 
Terr.  612,  53  S.  W.  437. 

loiva. —  In  re  Hobson,  81  Iowa  392,  46 
N.  W.  10-95,  11  L.  R.  A.  255;  Smith  v. 
Grimes,  43  Iowa  356;  Miller  v.  Clarke,  37 
Iowa  325;  Wolf  v.  Smith,  36  Iowa  454;  Dick- 
son V.  Chorn,  6  Iowa  19,  71  Am.  Dec.  382. 

Kansas. — ^  Equitable  Mortg.  Co.  v.  Lowe, 
53  Kan.  39,  35  Pac.  829;  Colby  v.  Crocker, 
17  Kan.  527. 

Kentucky. —  Swigert  f.  Commonwealth 
Bank,  17  B.  Men.  288;  Commonwealth  Bank 
V.  Vance,  4  Litt.  168;  Madison  First  Nat. 
Bank  v.  Schussler,  (1886)  2  S.  W.  145; 
Brown  v.  Lapp,  89  S.  W.  304,  28  Ky.  L.  Rep. 
409;  Jones  v.  Dulaney,  86  S.  W.  547,  977, 
27  Ky.  L.  Rep.  702,  810;  Griffin  v.  Gingell, 
79  S.  W.  284,  25  Ky.  L.  Rep.  2031;  Columbia 
Finance,  etc.,  Co.  v.  First  Nat.  Bank,  76 
S.  W.  156,  25  Ky.  L.  Rep.  561;  Goepper  v. 
PhoBnix  Brewing  Co.,  74  S.  W.  726,  25  Ky. 
L.  Rep.  84;  Smith  v.  May,  70  S.  W.  199, 
24  Ky.  L.  Rep.  873;  Schupp  v.  Thomasson, 

9  Ky";  L.  Rep.  360. 

Louisiana. — •  Willey  v.  St.  Charles  Hotel 
Co.,  52  La.  Ann.  1581,  28  So.  182;  Marx's 
Succession,  27  La.  Ann.  99;  O'Laughlin's 
Succession,  18  La.  Ann.  142. 

Maryland. —  Johns  v.  Reardon,  11  Md.  465; 
Watson  V.  Bane,  7  Md.  117;  Cornish  v.  Will- 
son,  6  Gill  299;  U.  S.  Insurance  Co  v. 
Shriver,  3  Md.  Ch.  381;  Winder  v.  Diffenderf- 
fer,  2  Bland  166. 

[I] 


Michigan. —  Slater  v.  Breese,  36  Mich.  77 ; 
Trowbridge  v.  liarleston.  Walk.  Ch.  185. 
Minnesota. —  Aldrich  v.  Press  Printing  Co., 

9  Minn.  133,  86  Am.  Dec.  84. 
Mississipjn. —  Davis  v.  Walker,  51  Miss. 

059;  Keaton  v.  Miller,  38  Miss.  630;  Terry 
V.  Woods,  6  Sm.  &  M.  139,  45  Am.  Dec.  274. 

Missouri. —  Dunlap  v.  Dumseth,  81  Mo. 
App.  17 ;  Paddock-Hawley  Iron  Co.  v.  Mc- 
Donald, 61  Mo.  App.  559;  Sternberg  o%  Valen- 
tine, 6  Mo.  App.  176. 

'Nebraska. —  x\nthes  v.  Schroeder,  68  Nebr. 
370,  94  N.  W.  611;  Citizens'  State  Bank  v. 
Iddings,  60  Nebr.  709,  84  N.  W.  78;  Nor- 
folk State  Bank  v.  Schwenk,  51  Nebr.  140, 
70  N.  W.  970;  Lee  v.  Gregory,  12  Nebr.  282, 
11  N.  W.  297;  Davenport  Plow  Co.  v.  Mewis, 

10  Nebr.  317,  4  N.  W.  1059. 

New  Hampshire. — Kidder  v.  Page,  48  N.  H. 
380. 

New  Jersey. —  Harron  v.  Du  Bois,  04  N.  J. 
Eq.  057,  54  Atl.  857;  Whittaker  v.  Amwell 
Nat.  Bank,  52  N.  J.  Eq.  400,  29  Atl.  203; 
Reilly  v.  Mayer,  12  N.  J.  Eq.  55 ;  McKelway 
V.  New  England  Mfg.  Co.,  9  N.  J.  Eq.  371; 
State  Bank  v.  New-Brunswick  Bank,  3  N.  J. 
Eq.  266. 

New  York, —  Ingalls  v.  Morgan,  10  N.  Y. 
178;  Clarke  v.  Calvert,  72  N.  Y.  App.  Div. 
630,  78  N.  Y.  Suppl.  17;  Herriman  v.  Skill- 
man,  33  Barb.  378;  Mechanics'  Bank  v.  Ed- 
wards, 1  Barb.  271,  2  Barb.  545;  Geller  v. 
Hoyt,  7  How.  Pr.  265;  Reynolds  v.  Tooker, 
18  Wend.  591;  Evertson  v.  Booth,  19  Johns. 
480;  De  Peyster  v.  Hildreth,  2  Barb.  Ch. 
109;  Dorr  v.  Shaw,  4  Johns.  Ch.  17;  Clieese- 
brough  V.  Millard,  1  Johns.  Ch.  409,  7  Am. 
Dec.  494;  White  v.  Gardiner,  4  Redf.  Surr. 
71. 

North  Carolina. —  Graves  v.  Currie,  132 
N.  C.  307,  43  S.  E.  897 ;  Pope  v.  Harris,  94 
N.  C.  62;  Harris  v.  Ross,  57  N.  C.  413. 

North  Dakota. —  Merchants'  State  Bank  v. 
Tufts,  (1905)  103  N.  W.  760. 

Ohio. —  Mason  v.  Hull,  55  Ohio  St.  256, 
45  N.  E.  632;  Fassett  V.  Traber,  20  Ohio  540; 
Muskingum  Bank  v.  Carpenter,  7  Ohio  21, 
28  Am.  Dec.  616;  Lodwick  v.  Johnson,  Wright 
498;  Jennings  v.  Ohio  Nat.  Bank,  17  Ohio 
Cir.  Ct.  664,  8  Ohio  Cir.  Dec.  657;  In  re 
Cincinnati  Consumers'  Brewing  Co.,  9  Ohio 
S.  &  C.  PL  Dec.  519,  6  Ohio  N.  P.  472; 
Atlas  Nat.  Bank  v.  Rheinstrom,  etc.,  Co.,  6 
Ohio  S.  &  C.  PL  Dec.  215,  4  Ohio  N.  P.  15. 

Pennsylvania. —  Hallman  v.  Hallman,  124 
Pa.  St.  347,  16  Atl.  871;  Pittman's  Appeal, 
48  Pa.  St.  315;  Lloyd  v.  Galbraith,  32  Pa. 
St.  103;  Bruner's  Appeal,  7  Watts  &  S.  269; 
Ramsey's  Appeal,  2  Watts  228,  27  Am.  Dec. 
301;  Ziegler  v.  Long,  2  Watts  205;  Peterson 
V.  Russell,  9  Pa.  Super.  Ct.  332;  Clausen  v. 
Building  Assoc.,  6  Pa.  Dist.  234 ;  In  re  U.  S. 
Bank,  2  Pars.  Eq.  Cas.  110. 

South  Carolina. —  Bailey  v.  Wood,  71  S.  C. 
36,  50  S.  E.  631;  Messervey  v.  Barelli,  2  Hill 
Eq.  507. 

Tennessee. —  White  v.  Fulghum,  87  Tenn. 
281,  10  S.  W.  501;  Henshaw  v.  Wells,  9 
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is  not  founded  on  contract,^  nor  is  it  in  any  sense  a  vested  right  or  lien,^  but  rests 
upon  equitable  principles  only  and  the  benevolence  of  the  court.^  This  doctrine 
is  appHed  as  well  in  the  lifetime  as  after  the  death  of  the  debtor.^ 

II.  ENFORCEMENT. 

A.  Basis  of  Proceeding".  In  marshaling  assets  or  securities,  the  fact  that 
the  course  is  necessary  for  the  satisfaction  of  the  claims  or  liens  of  both  creditors 


Humphr.  568:  White  v.  Dougherty,  Mart.  & 
Y.  309,  17  Am.  Dec.  802. 

Texas. —  Oliio  Cultivator  Co.  v.  People's 
Nat.  Bank,  22  Tex.  Civ.  App.  643,  55  S.  W. 
765;  Walhoefer  v.  Hobgood,  19  Tex.  Civ. 
App.  629,  48  S.  W.  32,  18  Tex.  Civ.  App. 
291,  44  S.  W.  566;  Wahrmund  v.  Edgewood 
Distilling  Co.,  (Civ.  App.  1895)  32  S.  W. 
227,  where  the  paramount  creditor  held  a 
landlord's  lien  for  rent. 

Vermont. — Edgerton  v.  Martin,  35  Vt.  116; 
Warren  v.  Warren,  30  Vt.  530. 

Virginia. —  Nelson  V.  Turner,  97  Va.  54, 
33  S.  E.  390. 

West  Virginia. —  Hudkins  v.  Ward,  30  W. 
Va.  204,  3  S.  E.  600,  8  Am.  St.  Rep.  22; 
Kanawha  Valley  Bank  v.  Wilson,  25  W.  Va. 
242;  Wiley  v.  Mahood,  10  W\  Va.  206. 

Wisconsin. —  Harrigan  r.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909;  White  v.  Polleys, 
20  Wis.  503,  91  Am.  Dec.  432. 

United  States. —  Rock  Springs  First  Nat. 
Bank  v.  Roder,  114  Fed.  451,  52  C.  C.  A. 
253 ;  Covington  City  Nat.  Bank  v.  Commercial 
Bank,  65  Fed.  547;  Merchants'  Nat.  Bank  v. 
McLaughlin,  2  Fed.  128,  1  McCrary  258; 
The  Edith,  8  Fed.  Cas.  No.  4,282,  5  Ben.  432 ; 
Findley  v.  U.  S.  Bank,  9  Fed.  Cas.  No.  4,791, 
2  McLean  44;  McLean  v.  La  Fayette  Bank, 
16  Fed.  Cas.  No.  8,888,  3  McLean  430;  The 
Romp,  20  Fed.  Cas.  No.  12,030,  Olcott  196; 
Russell  V.  Howard,  21  Fed.  Cas.  No.  12,156, 
2  McLean  489;  In  re  Sauthoff,  21  Fed.  Cas. 
No.  12,379,  7  Biss.  167,  3  N.  Y.  Wkly.  Dig. 
96;  U.  S.  V.  Duncan,  25  Fed.  Cas.  No.  15,003, 
4  McLean  607,  12  111.  523. 

England. —  Dolphin  v.  Aylward,  L.  R.  4 
H.  L.  486;  Lanoy  v.  Athol,  2  Atk.  444,  26 
Eng.  Reprint  668;  Mills  v.  Eden,  10  Mod. 
487;  Ex  p.  Kendall,  1  Rose  71,  17  Ves.  Jr. 
514,  11  Rev.  Rep.  122,  34  Eng.  Reprint  199; 
Sagitary  v.  Hyde,  1  Vern.  Ch.  455,  23  Eng. 
Reprint  581;  Aldrich  v.  Cooper,  8  Ves.  Jr. 
382,  2  White  &  T.  Lead.  Cas.  Eq.  82,  7  Rev. 
Rep.  86,  32  Eng.  Reprint  402. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  1. 

In  California  the  rule  stated  in  the  text  is 
substantially  prescribed  by  statute.  Kent  v. 
Williams,  114  Cal.  537,  46  Pac.  462. 

In  Georgia  the  rule,  as  prescribed  by  stat- 
ute, is  that  a  creditor  having  a  lien  on  two 
funds  of  the  debtor  equally  accessible "  to 
him  will  be  compelled  to  pursue  that  fund 
upon  which  other  creditors  have  no  lien. 
Denham  v.  Williams,  39  Ga.  312. 

2.  Indian  Territory. —  Webb  v.  Hunt,  2  In- 
dian Terr.  612,  53  S.  W.  437. 

Vew  York. —  Cheesebrough  v.  Millard,  1 
Johns.  Ch.  409,  7  Am.  Dec.  494. 


North  Carolina. —  Butler  v.  Stainback,  87 
N.  C.  216. 

Tennessee. —  Gilliam  v.  McCormack,  85 
Tenn.  597,  611,  4  S.  W.  521,  where  it  was 
said  that  "  marshaling  is  a  pure  equity,  and 
does  not  at  all  rest  upon  contract." 

Wisconsin. —  Smith  v.  Wait,  39  Wis.  512. 

3.  Williams  v.  Washington,  16  N.  C.  137; 
Gilliam  v.  McCormack,  85  Tenn.  597,  4  S  W. 
521  (holding  further  that  the  right  to  mar- 
shal does  not  become  a  vested  right  until 
proper  steps  are  taken  to  have  it  enforced 
and  that  until  this  is  done  it  is  subject  to 
defeat  by  subsequent  liens)  ;  Smith  v.  Wait, 
39  Wis.  512.  See  also  Orangeburg  Bank  v. 
Kohn,  52  S.  C.  120,  29  S.  E.  625. 

4.  A  lahama. —  Robinson  v.  Lehman,  72  Ala. 
401. 

Indian  Territory. —  Webb  v.  Hunt,  2  In- 
dian Terr.  612,  53  S.  W.  437. 

Minnesota. —  Miller  v.  McCarty.  47  Minn. 
321,  50  N.  W.  235,  28  Am.  St.  Rep.  375. 

Neic  York. —  Cheesebrough  v.  Millard,  1 
Johns.  Ch.  409,  7  Am.  Dec.  494. 

North  Carolina. —  Butler  v.  Stainback,  87 
N.  C.  216. 

TTisco«SMi.— Smith  v.  Wait,  39  Wis.  512, 
514,  where  it  is  said:  "In  other  words, 
the  right  rested  in  the  sound  judicial  dis- 
cretion of  the  chancellor,  and  was  not  an 
absolute  rule  of  law." 

The  principle  upon  which  this  arrangement 
is  made  is  not  deduced  from  that  which  may 
properly  be  considered  as  the  contract  be- 
tween debtor  and  creditor,  but  is  founded 
on  a  natural  and  moral  equity  that  it  shall 
not  depend  upon  the  will  or  caprice  of  one 
creditor  who  has  within  his  reach  a  double 
fund  to  disappoint  another  creditor  of  his 
satisfaction.  Ross  v.  Duggan,  5  Colo.  85; 
Bank  of  Commerce  v.  Evansville  First  Nat. 
Bank,  150  Ind.  588,  50  N.  E.  566;  Post  v. 
Mackall,  3  Bland  (Md.)  480;  Keaton  v. 
Miller,  38  Miss.  630 ;  Sternberger  r.  Sussman, 
(N.  J.  Ch.  1905)  60  Atl.  195;  Williams  v. 
W^ashington,  16  N.  C.  137;  Green  v.  Ramage, 
18  Ohio  428,  51  Am.  Dec.  458;  Wolf  v. 
Ferguson,  129  Pa.  St.  272,  18  Atl.  139; 
Hastings'  Case,  10  Watts  (Pa.)  303;  Ram- 
soy's  Appeal,  2  Watts  (Pa.)  228,  27  Am.  Dec. 
301;  Solon  v.  Gunther,  8  Pa.  Super.  Ct.  319; 
Gilliam  v.  McCormack,  85  Tenn.  597,  4  S.  W. 
521;  Trimmer  v.  Bayne,  9  Ves.  Jr.  209,  32 
Eng.  Reprint  582;  Aldrich  v.  Cooper,  8 
Ves.  Jr.  382,  2  White  &  T.  Lead.  Cas.  Eq.  82, 
32  Eng.  Reprint  402. 

5.  Post  V.  Mackall,  3  Bland  (Md.)  486; 
Aguilar  v.  Aguilar,  5  Madd.  414,  56  Eng. 
Reprint  953;  Lacam  v.  Mertins,  1  Ves.  312, 
27  Eng.  Reprint  1051. 

[II.  A] 
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constitutes  the  main  ground  for  equitable  interference.^  Accordingly  equity 
will  not  interfere  where  the  party  invoking  the  doctrine  has  a  complete  remedy 
at  law.*^ 

B.  Not  Enforced  to  Defeat  Equities  —  l.  Of  Paramount  Creditor.  The 

doctrine  of  marshaling  is  never  enforced  wliere  it  will  operate  to  suspend  or  put 
in  peril  the  claim  of  the  paramount  creditor,^  or  where  tlie  fund  to  be  i-esorted  to 
is  one  which  may  involve  such  creditor  in  litigation.^  Thus  a  creditor  who  has  a 
lien  on  two  funds,  one  within  and  the  other  beyond  the  jurisdiction  of  the  court, 
cannot  be  compelled  to  go  Urst  into  the  other  jurisdiction  and  pursue  his  remedy 
there,^^  except  in  rare  cases  in  which  it  is  clear  that  the  creditor  having  the  two 
funds  will  sustain  no  loss  in  delay  or  additional  expense  if  required  to  resort  first 


Application  to  debts  of  decedents  see  Ex- 
ecutors AND  Administrators,  18  Cyc.  G9C. 

6.  Franklin  v.  Warden,  9  Minn.  124;  Stan- 
iels  V.  Whitcher,  73  N.  H.  152,  59  Atl.  934; 
In  re  Cincinnati  Consumers'  Brewing  Co.,  9 
Ohio  S.  &  C.  PL  519,  6  Ohio  N.  P.  472; 
Hudkins  V.  Ward,  30  W.  Va.  204,  3  S.  E. 
600,  8  Am.  St.  Rep.  22.  See  also  U.  S.  In- 
surance Co.  V.  Shrive r,  3  Md.  Ch.  381. 

7.  Kirksey  v.  Stewart,  38  Ala.  692  (where 
complainant's  alleged  claim  constituted  a 
valid  title  to  the  property  at  law)  ;  Moss 
v.  Adams,  32  Ark.  562. 

8.  Alabama. —  Coker  v.  Shropshire,  59  Ala. 
542. 

Connecticut. —  Butler  v.  Elliott,  15  Conn. 
187. 

Florida. —  Eitch  v.  Eichelberger,  13  Fla. 
169. 

Georgia. — ■  Behn  v.  Young,  21  Ga.  207. 

nZwois.— Boone  v.  Clark,  129  111.  466,  21 
N.  E.  850,  5  L.  R.  A.  276;  Palmer  v.  Snell, 
111  111.  161;  Sweet  v.  Redhead,  76  111.  374; 
Brown  v.  Cozard,  68  111.  178;  Iglehart  i;. 
Crane,  42  111.  261;  Hurd  v.  Eaton,  28  111. 
122;  Morrison  v.  Kurtz,  15  111.  193;  Ft. 
Dearborn  Nat,  Bank  n.  Wyman,  80  111.  App. 
150;  Heidelbach  ^.  Fenton,  79  111.  App.  357 
[affirmed  in  ISO  111.  312,  34  N.  E.  329,  72 
Am.  St.  Rep.  207]. 

Indiana. —  Applegate  v.  Mason,  13  Ind.  75. 

lotva. —  Cutler  v.  Ammon,  65  Iowa  281,  21 
N.  W.  604;  Wolf  v.  Smith,  36  Iowa  454; 
Clarke  v.  Bancroft,  13  Iowa  320. 

Kentucky/. —  Logan  v.  Anderson,  18  B'. 
Mon.  114. 

Maine. —  Emmons  v.  Bradley,  56  Me.  333. 

Maryland. —  General  Ins.  Co.  v.  U.  S.  In- 
surance Co.,  10  Md.  517,  69  Am.  Dec.  174; 
Watkins  v.  Wortliington,  2  Bland  509. 

Massachusetts. —  Thayer  v.  Daniels,  113 
Mass.  129. 

ill ichigan. —  Detroit  Sav.  Bank  v.  Truesdail, 
38  Mich.  430. 

New  Jersey. —  Van  Mater  v.  Ely,  12  N.  J. 
Eq.  271;  Reilly  v.  Mayer,  12  N.'j.  Eq.  55. 

New  York. —  Herriman  v.  Skillman,  33 
Barb.  378;  Jenkins  v.  Smith,  21  Misc.  750, 
48  N.  Y.  Suppl.  126;  Jervis  v.  Smith,  7 
Abb.  Pr.  N.  S.  217;  Evertson  v.  Booth,  19 
Johns.  486;  Woolcocks  v.  Hart,  1  Paige  185. 

North  Carolina. —  Jones  v.  Zollicoffer,  9 
N.  C.  623,  11  Am.  Dec.  795. 

Pennsylvania. —  Bruner's  Appeal,  7  Watts 
&  S.  260;  Order  of  Solon  v.  Gunther,  8  Pa. 
Super.  Ct.  319. 

[II.  A] 


South  Carolina.—  Witte  v.  Clarke,  17  S.  C. 
313;  Walker  v.  Covar,  2  S.  C.  16. 

Tennessee. —  Mowry  v.  Davenport,  6  Lea 
80;  Henshaw  v.  Wells,  9  Humphr.  568. 

Texas. —  Wilkes  v.  Adler,  68  Tex.  689,  5 
S.  W.  497;  Ohio  Cultivator  Co.  v.  People's 
Nat.  Bank,  22  Tex.  Civ.  App.  643,  55  S.  W. 
765 ;  Walhoefer  v.  Hobgood,  19  Tex.  Civ.  App. 
629,  48  S.  W.  32,  where  it  is  said  that  a 
modification  of  the  rule  of  marshaling  is  that 
the  man  holding  the  lien  on  the  two  funds 
shall  not  be  delayed  or  inconvenienced  in  the 
collection  of  his  debt. 

Virginia. —  Blakemore  v.  Wise,  95  Va.  269. 
28  S.  E.  332,  64  Am.  St.  Rep.  781;  Russell 
V.  Randolph,  26  Gratt.  705. 

West  Virginia. —  Hudkins  v.  Ward,  30  W. 
Va.  204,  3  S.  E.  600,  8  Am.  St.  Rep.  22. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

United  States. —  U.  S.  v.  Duncan,  25  Fed. 
Cas.  No.  15,003,  4  McLean  607,  12  111.  523. 

England. —  Lanoy  v.  Athol,  2  Atk.  444, 
26  Eng.  Reprint  668;  Aldrich  v.  Cooper,  8 
Ves.  Jr.  282,  7  Rev.  Rep.  86,  2  White  &  T. 
Lead.  Cas.  Eq.  82,  32  Eng.  Reprint  402. 

See  34  Cent.  Dig.  tit.  "Marshaling  Assets 
and  Securities,"  §  7. 

9.  Boone  v.  Clark,  129  111.  466,  21  N.  E. 
850,  5  L.  R.  A.  276;  Walker  v.  Covar,  2 
S.  C.   16;  Moore  v.  Wright,   14  Rich.  Eq. 

(S.  C.)  132;  Fowler  v.  Barksdale,  Harp.  Eq. 

(S.  C.)  164;  Good\^yn  v.  State  Bank,  4 
Desauss.  (S.  C.)  389. 

10.  Georgia. —  Calloway  v.  People's  Bank, 
54  Ga.  572;  Denham  v.  Williams,  39  Ga.  312. 

Maryland. —  Morton  v.  Grafiiin,  68  Md.  545, 
13  Atl.  341,  15  Atl.  298;  Post  v.  Mackall,  3 
Bland  486. 

Michigan. —  Farwell  v.  Bigelow,  112  Mich. 
285,  70  N.  W.  579. 

New  Jersey. — Sternberger  v.  Sussman,  { Ch. 
1905)  60  Atl.  195. 

Tennessee. —  Mowry  v.  Davenport,  6  Lea 
80. 

United  States. —  Lewis  v.  U.  S.,  92  L^.  S. 
618,  623,  23  L.  ed.  513,  where  it  is  said: 
"A  court  of  equity  will  not  entertain  the 
question  of  marshaling  assets,  unless  both 
funds  are  within  the  jurisdiction  and  control 
of  the  court." 

See  34  Cent.  Dig.  tit.  "Marshaling  Assets 
and  Securities,"  §  7. 

Compare  Willey  v.  St.  Charles  Hotel  Co., 
52  La.  Ann.  1581,  28  So.  182;  Hayes  r.  Ward, 
4  Johns.  Ch.  (N.  Y.)   123,  8  Am.  Dec.  554; 
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to  the  fund  without  the  jurisdiction.^^  ]^or  can  such  paramount  creditor  be 
compelled  to  exhaust,  in  tlie  first  instance,  a  mere  personal  remed3^^^ 

2.  Of  Common  Debtor.  Moreover,  the  apphcation  of  the  doctrine  of  marshal- 
ing is  attended  witli  the  further  qualification  that  no  injustice  be  done  the  common 
debtor.^3 

3.  Of  Third  Persons.  The  equity  to  marshal  assets,  it  is  iield,  is  not  one  which 
fastens  itself  upon  the  situation  at  the  time  the  successive  securities  are  taken  up. 
but  on  the  contrary  is  one  to  be  determined  at  the  time  the  marshaling  is  invoked. 
The  equity  can  only  become  a  fixed  right  by  taking  proper  steps  to  have  it 
enforced,  and  until  this  is  done  it  is  subject  to  displacement  and  defeat  by  subse- 
quently acquired  liens  upon  the  funds.^^  The  doctrine  will  never  be  applied  where 
it  is  injurious  to  a  thii'd  party, over  whom  the  party  claiming  the  benefit  of  the 
principle  has  no  superior  equity ;  but  the  rule  is  otherwise  where  the  third 
person  injuriously  affected  has  an  inferior  right  or  equity  only.^^ 

C.  Property  or  Funds  Affected  —  l.  In  General.  The  operation  of  the 
principle  of  marshaling  is  not  affected  by  the  nature  of  the  property  which  con- 
stitutes the  double  fund,^^  but  applies  whenever  a  paramount  creditor  holds  col- 


York,  etc.,  Steamboat  Ferry  Co.  r.  Jersey  Co., 
Hopk.  (N.  Y.)  460. 

11.  Sternberger  r.  Sussman,  (N.  J.  Ch. 
1905)  GO  Atl.  195. 

12.  Palmer  r.  Snell,  111  111.  161;  Wolf  r. 
Smith,  36  Iowa  454. 

13.  Delaicare. —  Cannon  v.  Hudson,  5  Del. 
Ch.  112. 

Illinois. —  Brown  v.  Cozard,  68  111.  178; 
Kurd  V.  Eaton,  28  111.  122. 

Iowa. —  Dickson  v.  Chorn,  6  Iowa  19,  17 
Am.  Dec.  382. 

Mississippi. —  Hodges  v.  Hickey,  67  Miss. 
715,  7  So.  404. 

New  York. —  Cheesebrough  v.  Millard,  1 
Johns.  Ch.  409,  7  Am.  Dec.  494. 

North  Carolina. —  Butler  f.  Stainback,  87 
X.  C.  216. 

Tennessee. —  White  v.  Fulghum,  87  Tenn. 
281,  10  S.  W.  501. 

14.  Gilliam  v.  McCormack,  85  Tenn.  597,  4 
S.  W.  521. 

15.  Indian  Territory. —  Webb  f.  Hunt,  2 
Indian  Terr.  612,  53  S.  W.  437. 

Kansas. —  Cannon  v.  Kreipe,  14  Kan.  324. 

Kentucky. —  Griffin  v.  Gingell,  79  S.  W. 
284,  25  Ky.  L.  Rep.  2031;  Hughes  v.  Shan- 
non. 13  Ky.  L.  Rep.  782. 

Maryland. —  Dize  v.  Beacham,  81  Md.  603, 
32  Atl.  243;  Hamilton  v.  Schwehr,  34  Md. 
177. 

New  Jersey. —  Reilly  r.  Mayer,  12  N.  J. 
Eq.  55. 

North  Carolina. —  See  Butler  v.  Stainback, 
87  N.  C.  216. 

Pennsylvania. —  Hoff's  Appeal,  84  Pa.  St. 
40. 

Tennessee. —  Gilliam  r.  McCormack,  85 
Tenn.  597,  4  S.  W.  521. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  8. 

16.  Delaioare.  —  Cannon  ?;.  Hudson,  6 
Houst.  21. 

Georgia. —  Craigmiles  v.  Gamble,  85  Ga. 
439,  11  S.  E.  838;  Green  v.  Ingram,  16  Ga. 
164. 

Kansas. —  Colby  v.  Crocker,  17  Kan.  527. 
Maryland. —  Leib  v.  Stribling,  51  Md.  285. 


Massachusetts. —  George  v.  Kent,  7  Allen 
16. 

Michigan. —  Sager  v.  Tupper,  35  Mich.  1^4; 
Sibley  v.  Baker,  23  Mich.  312. 

New  Jersey. —  IS'ew  \ork  Mut.  L.  Ins.  Co. 
r.  Boughrum,  24  N.  J.  Eq.  44 ;  Benedict  v. 
Benedict,  15  N.  J.  Eq.  150;  Mechanics'  Bldg., 
etc.,  Assoc.  V.  Conover,  14  N.  J.  Eq.  219. 

New  York. —  Reynolds  v.  Tooker,  18  Wend. 
591;  Besley  u.  Lawrence,  11  Paige  581. 

Ohio. —  Green  v.  Ramage,  18  Ohio  428,  51 
Am.  Dec.  458. 

Pennsylvania. —  McGinnis'  Appeal,  16  Pa. 
St.  445;  Solon  v.  Gunther,  8  Pa.  Super.  Ct. 
319,  333  (where  it  is  said:  "  The  rule  is  neyer 
enforced  to  defeat  a  superior  or  even  equal 
right  of  another  " )  ;  MacVeagh  v.  Darlington, 
1  Chest.  Co.  Rep.  150. 

Virginia. —  Withers  v.  Carter,  4  Gratt.  407, 
50  Am.  Dec.  78. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  8. 

17.  Maryland. —  Hamilton  v.  Schwehr,  34 
Md.  107. 

New  Jersey. —  Bacon  v.  Deyinney,  55  N.  J. 
Eq.  449,  37  Atl.  144;  Phillipsburg  Mut.  Loan, 
etc.,  Assoc.  V.  Hawk,  27  N.  J.  Eq.  355;  Her- 
bert V.  Mechanics'  Bldg.,  etc..  Assoc.,  17  N.  J, 
Eq.  497,  90  Am.  Dec.  601. 

Neiv  York. —  Oppenheimer  r.  Walker,  3  Hun 
30;  New  York  L.  Ins.,  etc.,  Co.  v.  Vanderbilt, 
12  Abb.  Pr.  458. 

Ohio. —  Jennings  r.  Ohio  Nat.  Bank,  17 
Ohio  Cir.  Ct.  664,  8  Ohio  Cir.  Dec.  657. 

Pennsylvania. —  McDeyitt's  Appeal.  70  Pa. 
St.  373. 

South  Carolina. —  Fowler  v.  Barksdale, 
Harp.  Eq.  164. 

West  Virginia. —  Ball  v.  Setzer,  33  W.  Va. 
4^4,  10  S.  E.  798. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  9. 

18.  Gusdorf  v.  Ikelheimer,  75  Ala.  148; 
Ross  V.  Duggan.  5  Colo.  85 ;  Aldrich  v.  Cooper, 
8  Ves.  Jr.  .382,  2  White  &  T.  Lead.  Cas.  Eq. 
82,  7  Rev.  Rep.  86,  32  Eng.  Reprint  402. 

However,  an  imperfect  personal  obligation, 
that  is,  one  that  cannot  be  enforced  by  suit,  is 
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lateral  security,  or  can  resort  collaterally  to  other  real  or  personal  estate  for  the 
satisfaction  of  the  debt.^^ 

2.  Necessity  For  Two  Funds.  As  a  general  rule,  before  the  doctrine  of  mar- 
shaling assets  will  be  applied,  there  must  be  two  funds  or  properties,  on  both  of 
which  one  party  has  a  claim  or  lien,  and  on  one  only  of  whicli  the  other  party  has 
a  claim  or  lien.^*^  Accordingly  equity  will  not  interfere  to  marshal  assets  after  a 
creditor  who  has  his  debt  secured  by  two  funds  has  in  good  faitii  appropriated  in 
satisfaction  of  his  claim  one  of  the  funds,  since  in  such  case  there  are  not  two 
funds  left  to  be  marshaled.^^ 

3.  Funds  Must  Be  in  Hands  of  Common  Debtor.  Tlie  rule  of  marshaling  does 
not  prevail  except  where  both  funds  are  in  the  hands  of  the  common  debtor  of 
both  creditors.^^  In  some  jurisdictions,  however,  the  rule  is  subject  to  the  excep- 
tion, that  where  independent  equities  exist,  from  which  there  arises  a  duty  on  the 


not  a  security  which  can  be  marshaled.  Hand 
f.  Savannah,  etc.,  E.  Co.,  12  S.  C.  314,  the 
promise  of  the  state  to  pay  money. 

A  security  which  had  not  become  a  lien  at 
the  time  that  the  invoker  of  marshaling 
procured  his  security  will  not  be  marshaled. 
Miller  v.  Jacobs,  3  Watts  (Pa.)  477. 

The  fact  that  some  of  the  bonds  of  a  rail- 
road company  were  indorsed  does  not  make 
marshaling  applicable,  so  as  to  compel  the 
bond-holder  to  first  pursue  the  indorsers. 
Weed  V.  Gainesville,  etc.,  R.  Co.,  119  Ga.  576, 
46  S.  E.  885. 

Security  of  small  value.—  On  a  bill  to  fore- 
close a  mortgage  given  to  secure  advances, 
where  complainant  holds  as  collateral  corpo- 
rate shares  of  very  small  value,  he  will  not 
be  required,  as  against  other  creditors,  first 
to  exhaust  his  remedy  against  such  shares, 
but  will  be  allowed  to  transfer  them  in  blank 
and  deposit  them  in  court.  U.  S.  Trust  Co.  v. 
Lanahan,  50  N.  J.  Eq.  796,  27  Atl.  1032; 
Lanahan  v.  Lawton,  50  N.  J.  Eq.  276,  23  Atl 
476. 

Security  nominal  and  valueless.— Where 
the  security  to  which  the  paramount  creditor 
can  alone  resort  is  merely  nominal  and  value- 
less, marshaling  is  not  enforceable.  Sandidge 
V.  Graves,  1  Patt.  &  H.  (Va.)  101. 

19.  Alabama. —  Gusdorf  v.  Ikelheimer,  75 
Ala.  148. 

Colorado. —  Ross  v.  Duggan,  5  Colo.  85. 
2Vew  York. —  Ingalls  v.  Morgan,  10  N  Y 
178. 

United  States. —  The  Buffalo,  4  Fed.  Cas 
JvTo.  2  J 11. 

England. — Aldrich  v.  Cooper,  2  White  &  T. 
Lead.  Cas.  Eq.  82. 

See  34  Cent.  Dig.  tit.  "Marshaling  Assets 
and  Securities,"  §  2. 

For  application  of  rule  between:  Realty 
and  personalty  see  Kimball  v.  Connor,  3  Kan. 
414;  De  Peyster  v.  Hildreth,  2  Barb.  Ch 
(N.  Y.)  109;  Parr  v.  Fumbanks,  11  Lea 
(Tenn.)  391;  Goss  v.  Lester,  1  Wis.  43. 
Kealty  and  shares  of  corporate  stock  see  Phil- 
lipsburg  Mut.  Loan,  etc..  Assoc.  v.  Hawk,  27 
N.  J.  Eq.  355;  Red  Bank  Mut.  Bldg.,  etc., 
Assoc.  V.  Patterson,  27  N.  J.  Eq.  223 ;  Herbert 
V.  Mechanics'  Bldg.,  etc.,  Assoc.,  17  N.  J.  Eq. 
497,  90  Am.  Dec.  601;  Bishop  Bailey  Bldg., 
etc.,  Assoc.  V.  Kennedy,  (N.  J.  Ch.  1888)  12 
Atl.  141.    Realty  and  choses  in  action  see 
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Ingalls  V.  Morgan,  10  N.  Y.  178.  But  see 
Wolf  V.  Smith,  30  Iowa  454.  Realty  and 
money  see  Wattengel  v.  Schultz,  11  Misc. 
(N.  Y.)  165,  32  N.  Y.  Suppl.  91.  Money  and 
choses  in  action  see  Clark  v.  Manufacturers' 
Mut.  F.  Ins.  Co.,  130  Ind.  332,  30  N.  E.  212; 
Edgerton  v.  Martin,  35  Vt.  116. 

20.  Alabama. —  Turner  v.  Flinn,  67  Ala. 
529. 

Illinois. —  Ft.  Dearborn  Nat.  Bank  v.  Wy- 
man,  80  111.  App.  150. 

Maryland. — Winder  v.  Diffenderffer,  2  Bland 
106. 

NeiD  York. —  White  v.  Gardiner,  4  Redf. 
Surr,  71. 

Pennsylvania. —  Taylor's  Appeal,  81  Pa.  St. 
460. 

Tennessee. —  Gilliam  v.  McCormack,  85 
Tenn.  597,  4  S.  W.  521. 

England. —  In  re  Professional  L.  Assur.  Co., 
L.  R.  3  Eq.  668,  36  L.  J.  Ch.  442,  15  Wklv. 
Rep.  544. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  1. 

The  fact,  however,  that  the  claims  are 
against  a  single  tract  of  land,  not  susceptible 
of  division,  does  not  render  the  two-fund  doc- 
trine inapplicable.  Craig  v.  Miller,  41  S,  C. 
37,  19  S.  E.  192. 

21.  Turner  v.  Flinn,  67  Ala.  529;  Franklin 
V.  Warden,  9  Minn.  124;  Bane  v.  Williams, 
10  Sm.  &  M.  (Miss.)  113;  Drake  v.  Collins,  5 
How.  (Miss.)  253;  Muskingum  Bank  v.  Car- 
penter, 7  Ohio  St.  21. 

Subrogation  to  rights  of  paramount  cred- 
itor see  infra,  II,  F,  2. 

22.  Alabama. —  Robinson  v.  Lehman,  72 
Ala.  401. 

Arkansas. —  Buck  'v.  Bransford,  58  Ark. 
289,  24  S.  W.  103. 

Connecticut. —  Quinnipiac  Brewing  Co.  v. 
Fitzgibbons,  73  Conn.  191,  196,  47  Atl.  128 
(where  it  is  said:  "As  a  general  rule,  how- 
ever, before  a  court  of  equity  will  marshal 
securities  between  two  persons,  it  must  ap- 
pear ( 1 )  that  they  are  creditors  of  the  same 
debtor,  (2)  that  there  are  two  funds  belong- 
ing to  that  debtor,  and  (3)  that  one  of  them 
alone  has  the  right  to  resort  to  both  funds  " )  ; 
Stevens  v.  Church,  41  Conn.  369;  Avres  v. 
Husted,  15  Conn.  504. 

Georgia. —  Carter  v.  Neal,  24  Ga.  346,  71 
Am.  Dec.  136. 
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part  of  one  to  pay  in  exoneration  of  another,  the  court  will  enforce  that  duty  by 
subjecting  the  fund  of  the  principal  debtor.^^ 

4.  Effect  of  Exemption  of  Singly  Charged  Fund,  Although  by  the  great 
weight  of  authority  marshaling  can  never  be  invoked,  so  as  to  deprive  a  debtor 
of  his  homestead  or  other  exempt  property,  by  a  creditor  as  to  whose  lien  there  has 
been  no  waiver  of  such  homestead  or  exempt  property yet  in  a  few  jurisdictions 


/ZZinots  — Boone  r.  Clark,  129  111.  466,  21 
N.  E.  850,  5  L.  R.  A.  276;  Wise  v.  Shepherd, 
13  111.  41. 

Indiana. —  Bank  of  Commerce  f.  Evansville 
First  Nat.  Bank,  150  Ind.  588,  50  N.  E.  566; 
Shuey  v.  Latta,  90  Ind.  136  (holding  that  a 
mortgagee  who  has  a  senior  lien  on  land  can- 
not be  deprived  of  his  seniority  merely  be- 
cause he  may  have  a  right  to  make  the  debt 
out  of  a  bond  executed  by  his  predecessor  in 
the  trust,  by  virtue  of  which  the  mortgage 
came  to  him)  ;  Sanders  v.  Cook,  22  Ind.  436. 

Kentucky. —  Columbia  Finance,  etc.,  Co.  v. 
First  Nat.  Bank,  116  Kv.  364,  76  S.  W.  156, 
45  Ky.  L.  Rep.  561. 

Maryland.— \yoo\\en  v.  Hillen,  9  Gill  185, 
52  Am.  Dec.  690. 

Nehraska. —  Citizens'  Bank  v.  Iddings,  60 
Nebr.  709,  84  N.  W.  78;  Lee  v.  Gregory,  12 
Nebr.  282,  11  N.  W.  297. 

New  York. —  Reynolds  v.  Tooker,  18  Wend. 
591;  Dorr  v.  Shaw,  4  Johns.  Ch.  17. 

Pennsylvania. —  Knouf's  Anneal,  91  Pa.  St. 
78;  Lloyd  v.  Galbraich,  32  Pa.  St.  103;  Jones' 
Estate,  15  Phiia.  584;  Blank  v.  Eichelberger, 
6  Wkly.  Notes  Cas.  25;  Bertolet's  Estate,  1 
Woodw.  8. 

Tennessee. —  House  v.  Tliompson,  3  Head 
512. 

Texas. —  Rogers  v.  Blum,  56  Tex.  1. 

T'ir(7twia.— Peery  v.  Elliott,  101  Va.  709,  44 
S.  E.  919;  Blakemore  v.  Wise,  95  Va.  269,  28 
S.  E.  332,  64  Am.  St.  Rep.  781;  Russell  v. 
Randolph,  26  Gratt.  705;  Withers  v.  Carter, 
4  Gratt.  407,  50  Am.  Dec.  78. 

England. —  Ex  p.  Kendall,  1  Rose  71,  17 
Ves.  Jr.  514,  11  Rev.  Rep.  122,  34  Eng.  Re- 
print 199;  Aldrich  r.  Cooper,  8  Ves.  Jr.  382, 
2  White  &  T.  Lead.  Cas.  Eq.  82,  7  Rev.  Rep. 
86,  32  Eng.  Reprint  402. 

See  34  Cent.  Dig.  tit.  "  Marshaling  x\ssets 
and  Scsurities,"  §  10. 

Claim  against  principal  and  surety. —  A 
creditor  who  has  a  claim  against  two  debtors, 
one  a  principal  and  the  other  a  surety,  cannot 
be  compelled  by  another  creditor  of  the  prin- 
cipal debtor  to  exhaust  his  remedy  against 
the  surety  before  proceeding  against  the  prin- 
cipal. Trentman  v.  Eldridge,  98  Ind.  525; 
In  re  Hobson,  81  Iowa  392,  46  N.  W.  1095,  11 
L.  R.  A.  255 ;  Garrett  v.  Burlington  Plow  Co., 
70  Iowa  697,  29  N.  W.  395,  59  Am.  Rep.  461 ; 
Johns  V.  Reardon,  11  Md.  465;  Woollen  v. 
Hillen,  9  Gill  (Md.)  185,  52  Am.  Dec.  690; 
Thompson  v.  Spittle,  102  Mass.  207  ;  Mason  v. 
Hull,  55  Ohio  St.  256,  45  N.  E.  632 ;  Stewart 
V.  Stewart,  207  Pa.  St.  59,  56  Atl.  323 ;  South 
Carolina  Mfg.  Co.  v.  State  Bank,  6  Rich.  Eq. 
(S.  C.)  227;  Union  Bank  v.  Laird,  2  Wheat. 
(U.  S.)  390,  4  L.  ed.  269;  Swift  v.  Kortrecht, 
112  Fed.  709,  50  C.  C.  A.  429.  Compare  Rixey 
V.  Deitrick,  85  Va.  42,  6  S.  E.  615. 


23.  Illinois.— Wise  v.  Shepherd,  13  111.  41. 
Iowa. —  See  In  re  Hobson,  81  Iowa  392,  46 

N.  W.  1095,  11  L.  R.  A.  255. 

Mississippi. —  Hodges  v.  HicRey,  67  Miss. 
715,  7  So.  404. 

New  York. —  King  v.  McVicker,  3  Sandf. 
Ch.  192. 

Pennsylvania. —  Huston's  Appeal,  69  Pa.  St. 
485;  Lloyd  v.  Galbraith,  32  Pa.  St.  103. 

Tennessee. —  Foy  v.  Sinclair,  93  Tenn.  296, 
30  S.  W.  28. 

Virginia. —  Guggenheimer  v.  Martin,  93  Va. 
634,  25  S.  E.  881;  Rixey  v.  Pearre,  89  Va. 
113,  15  S.  E.  498;  Rixey  v.  Deitrick,  85  Va. 
42,  6  S.  E.  615. 

England. —  Ex  p.  Kendall,  1  Rose  71,  17 
Ves.  Jr.  514,  11  Rev..  Rep.  122,  34  Eng.  Re- 
print 199. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  10. 

24.  Alabama. —  Talladega  First  Nat.  Bank 
v.  Browne,  128  Ala.  557,  29  So.  552,  86  Am. 
St.  Rep.  156.  See  also  Ray  r.  Adams,  45 
Ala.  168. 

Arkansas. —  Flask  v.  Tindall,  39  Ark.  571; 
:\Iarr  v.  Lewis,  31  Ark.  203,  25  Am.  Rep. 
553. 

lilinois.— Brown  v.  Cozard,  68  111.  178; 
Belvidere  First  Nat.  Bank  v.  Briggs,  22  111. 
App.  228.  See  also  Dodds  v.  Snyder,  44  111. 
53. 

Iowa. —  Grant  v.  Parsons,  67  Iowa  31,  24 
N.  W.  578;  Equitable  L.  Ins.  Co.  v.  Gleason, 
62  Iowa  277,  17  N.  W.  524;  Dickson  v.  Chorn, 
6  Iowa  19,  17  Am.  Dec.  382. 

Kansas. —  Frick  Co.  v.  Ketels,  42  Kan.  527, 
22  Pac.  580,  16  Am.  St.  Rep.  507;  La  Rue  v. 
Gilbert,  18  Kan.  220;  Colby  v.  Crocker,  17 
Kan.  527. 

Kentucky.— naiUa  v.  Prather,  52  S.  W.  800, 
21  Ky.  L.  Rep.  555,  51  S.  W.  318,  21  Ky.  L. 
Rep.  322;  Flowers  v.  Miller,  16  S.  W.  705,  13 
Ky.  L.  Rep.  250. 

Minnesota. —  McArthur  v.  Martin,  23  Minn. 
74. 

Mississippi. —  Koen  v.  Brill,  75  Miss.  870,  23 
So.  481,  65  Am.  St.  Rep.  633.  See  also 
Hodges  V.  Hickey,  67  Miss.  715,  7  So.  404. 

Nebraska. —  Mitchelson  v.  Smith,  28  Nebr. 
583,  44  N.  W.  871,  26  Am.  St.  Rep.  357;  Mc- 
Creerv  V.  Schaffer,  26  Nebr.  173,  41  N.  W. 
996. 

North  Carolina. —  Pope  r.  Harris,  94  N.  C. 
62;  Butler  i;.  Stainback,  87  N.  C.  216. 

Ohio. —  Kilgore  v.  Miller,  19  Ohio  Cir.  Ct. 
93,  10  Ohio  Cir.  Dec.  464. 

Tennessee. —  White  r. .  Fulghum,  87  Tenn. 
281,  10  S.  W.  501. 

United  8tates. —  In  re  Cogbill,  6  Fed.  Cas. 
No.  2,954,  2  Hughes  313. 

See  34  Cent.  Dig.  tit.  Marshaling  Assets 
and  Securities,"  §  3. 
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the  doctrine  has  been  applied  although  the  singly  charged  fund  consisted  of  a 
homestead  or  exempt  property.^^ 

5.  Effect  of  Release  or  Loss  of  One  Fund  —  a.  In  General.  Where  a  loss  of 
the  singly  charged  fund  is  occasioned  by  collusion  of  a  creditor  with  the  debtor, 
or  by  wilful  or  intentional  neglect  to  preserve  the  fund,  relief,  if  invoked  in  the 
proper  time  and  manner,  may  be  afforded  to  other  creditors  who  have  been 
injured  thereby.^^  But  to  charge  a  senior  creditor  with  a  fund  which  was  avail- 
able to  him  and  not  to  a  junior  creditor,  the  loss  of  the  fund  with  which  he  is 
sought  to  be  charged  must  have  been  by  the  wilful  act  of  the  senior  creditor.^' 
And  the  release  of  one  of  his  securities  by  the  paramount  creditor  only  operates 
to  postpone  his  claiin  to  the  extent  of  the  value  of  tlie  property  released.^^  The 
lien  of  the  paramount  creditor  will  not  be  postponed  where  he  releases  one  of  his 
two  liens  before  the  junior  creditor's  rights  attach  to  the  other,^^  where  the 


However,  the  making  of  a  declaration  of 
homestead,  subsequent  to  the  creation  of  liens 
on  the  double  fund,  cannot  affect  the  right 
of  the  junior  creditor  to  compel  the  senior 
creditor  to  exhaust  the  singly  charged  fund. 
Abbott  V.  Powell,  1  Fed.  Cas.  No.  13,  6  Sawy. 
91.  ^ 

A  debtor  who  voluntarily  sells  part  of  the 
mortgaged  property,  so  that  the  remaining 
portion  becomes  the  primary  fund  for  thy 
payment  of  the  mortgage,  has  no  equitable 
right,  as  against  his  grantee,  to  invoke 
marshaling  to  preserve  his  homestead.  Mer- 
chants' Nat.  Bank  v.  Stanton,  55  Minn.  211, 
56  N.  W.  821,  43  Am.  St.  Rep.  491. 

In  Wisconsin,  where  the  contrary  rule  for- 
merly obtained  (White  v.  Polleys,  20  Wis. 
503,  91  Am.  Dec.  432),  the  rule  as  stated  in 
the  text  is  now  statutory,  and  is  enforced 
where  the  junior  creditor's  lien  was  acquired 
before  the  passage  of  the  act  as  well  as  where 
it  was  acquired  thereafter  (Smith  v.  Wait, 
39  Wis.  512;  Hanson  v.  Edgar,  34  Wis.  653). 

Right  of  debtor  to  compel  creditor  to  satisfy 
claim  out  of  non- exempt  property  see  Home- 
stead, 21  Cyc.  523,  text  and  note  \1  et  seq. 

25.  Hallman  v.  Hallman,  124  Pa.  St.  347, 
16  Atl.  871;  Thomas'  Appeal,  69  Pa.  St.  120; 
Pittman's  Appeal,  48  Pa.  St.  315;  Laueks' 
Appeal,  44  Pa.  St.  395;  Shelly's  Appeal,  36 
Pa.  St.  373;  Garrett's  Appeal,  32  Pa.  St.  160, 
'il  Am.  Dec.  779;  Bowyer's  Anr^eal,  21  Pa.  St. 
210;  Peterson  v.  Eussell,  9  Pa.  Super.  Ct.  332; 
Grover,  etc..  Sewing  Mach.  Co.  v.  Gruber,  2 
Pearson  (Pa.)  288;  People's  Bank  v.  Brice, 
47  S.  C.  134,  24  S.  E.  1038;  Craig  v.  Miller, 
41  S.  C.  37,  19  S.  E.  192;  State  Say.  Bank 
V.  Harbin,  18  S.  C.  425;  Bowen  v.  Barkes- 
dale,  33  S.  C.  142,  11  S.  E.  640;  In  rz  Saut- 
hoff,  21  Fed.  Cas.  No.  12,379,  7  Biss.  167,  3 
N.  Y.  Wkly.  Dio\  96.  Compare  FeaK's  Appeal, 
81*  Pa.  St.  76;  MeCowen  v.  Eisenhuth,  2 
Pearson  (Pa.)  262;  Pearson  i;.  Pearson,  59 
S.  C.  367,  37  S.  E.  917,  82  Am.  St.  Rep.  846, 
holding  that  an  unsecured  creditor  may  not 
compel  a  lienor  to  first  exhau.st  exempt  prop- 
erty. 

26.  Alabama. —  Shields  r.  Kimbrough,  64 
Ala.  504. 

Arkansas. —  Birnie  v.  Main,  29  Ark.  591. 

Kansas. —  St.  Marys  First  Nat.  Bank  v. 
Taylor,  69  Kan.  28,  76  Pac.  425;  Burnham  v. 
Citizens'  Bank,  55  Kan.  545,  40  Pac.  912. 
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Kentucky. —  Glass  v.  Pullen,  6  Bush  346. 
Missouri. —  Dunlap  v.  Dunseth,  81  Mo.  App. 
17. 

Nebraska. —  Jordan  v.  Hamilton  County 
Bank,  11  Nebr.  499,  9  N.  W.  654. 

New  Jersey. —  Bergen  Say.  Bank  v.  Bar- 
rows, 30  N.  J.  Eq.  89;  Washington  Bldg.,  etc., 
Assoc.  V.  Beaghen,  27  N.  J.  Eq.  98;  Blair  v. 
Ward,  10  N.  J.  Eq.  119;  Johnson  v.  Johnson, 
8  N.  J.  Eq.  561. 

Neiv  York.— Frost  v.  Koon,  30  N.  Y.  428; 
Stuyyesant  v.  Hall,  2  Barb.  Ch.  151;  Pattv 
V.  Pease,  8  Paige  277,  35  Am.  Dec.  683;  Guion 
v.  Knapp,  6  Paige  35,  29  Am.  Dec.  741  note. 

Pennsylvania. —  Turner  v.  Flenniken,  164 
Pa.  St.  469,  30  Atl.  486,  44  Am.  St.  Rep.  624. 

West  Virginia. —  Huntington  First  Nat. 
Bank  v.  Simms,  49  W.  Va.  442,  38  S.  E.  525. 

Wisconsin. — Sexton  v.  Pickett,  24  Wis.  346; 
Deuster  v.  McCamus,  14  Wis.  307. 

United  States. —  McLean  v.  Lafayette  Bank, 
16  Fed.  Cas.  No.  8,889,  4  McLean  430. 

England. — Aldrich  v.  Cooper,  8  Ves.  Jr.  282, 
2  White  &  T.  Lead.  Cas.  Eq.  82,  7  Rey.  Rep. 
86,  32  Eng.  Reprint  402. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  5. 

A  first  mortgagee  who  has  released  a  part 
of  the  land  subject  to  his  mortgage,  not  in- 
cluded in  the  lien  of  a  subsequent  mortgage, 
cannot  defeat  the  right  of  the  subsequent 
mortgagee  to  priority  oyer  his  lien  on  the 
part  subject  to  both  mortgages,  by  setting 
up  the  rights  of  another  mortgagee  of  the 
part  released,  where  such  other  mortgagee  is 
not  a  party  to  the  proceedings.  Deuster  r. 
McCamus,  14  Wis.  307. 

27.  Shields  v.  Kimbrough,  64  Ala.  504; 
Ross  V.  Duggan,  5  Colo.  85. 

Negligent  release. —  After  notice  by  the 
junior  creditor  of  his  intention  to  inyoke  the 
principle  of  marshaling,  if  the  paramount 
creditor,  through  negligence,  fails  to  realize 
on  the  fund  singly  charged,  such  negligence, 
unless  it  be  wanton  or  amount  to  a  construc- 
tiye  fraud,  will  not  justify  postponement  of 
the  permanent  creditor's  lien.  Ross  r.  Dugr- 
gan,  5  Colo.  85;  Emmons  v.  Bradley,  56  Me. 
333.  See  also  Coyanlioyan  v.  Hart,  21  Pa.  St. 
495,  60  Am.  Dec.  57.  Compare  Bryant  v. 
Stephens,  58  Ala.  636. 

28.  Frost  v.  Koon,  30  N.  Y.  428. 

29.  Kent  v.  Matthews,  12  Leigh  (Va.)  573. 
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value  of  tlie  funds  originally  covered  by  the  superior  lien  did  not  exceed  the  para- 
mount creditor's  claim,^  or  where  the  fund  remaining  is  ample  to  secure  both 
liens.^^  So  the  principle  can  apply  only  when  the  creditor's  right  to  resort  to 
both  funds  is  clear,  and  not  seriously  disputed,  and  when  the  remedies  available 
for  reaching  and  applying  the  funds  are  reasonably  prompt  and  efiicient.^^ 

b.  Notice  of  Inferior  Lien  Necessary.  In  any  case  the  prior  encumbrancer  is 
entitled  to  notice  of  the  existence  of  the  junior  claim,  and  of  the  intention  of  the 
junior  creditor  to  compel  the  former  to  make  his  election  in  compliance  with  this 
principle.^^ 

6.  Effect  of  Giving  One  Security  in  Exoneration  of  Another.  The  doctrine  of 
marshaling  securities  is  not  applied  where  one  security  was  given  and  expressly 
declared  to  be  in  exoneration  of  another  previously  given,  even  though  other 
interests  might  be  involved  in  the  later  security  and  it  should  prove  to  be 
insufficient  fully  to  protect  them  all.^^ 

D.  Ag'ainst  Whom.  The  right  to  marshal  assets  is  not  a  right  of  the  inferior 
against  the  paramount  creditor,  but  is  a  right  against  the  debtor  himself,  to  pre- 
vent his  getting  the  fund  singly  charged  free  from  both  debts  and  throwing  both 
creditors  on  the  fund  doubly  charged,^^  and  this  right  is  enforceable  against  a 


See  also  Pittsburgh  Bank's  Appeal,  29  Pa. 
St.  330. 

30.  Avery  v.  Popper,  (Tex.  Civ.  App.  1898) 
45  S.  W.  951. 

31.  Kelley  r.  Whitney,  45  Wis.  110,  30  Am. 
Rep.  697. 

32.  Kidder  v.  Page,  48  N.  H.  380. 

33.  Colorado. —  Ross  v.  Duggan,  5  Colo.  85. 
Iowa. —  Clarke  r.  Bancroft,  13  Iowa  320. 
Michigan. —  James  v.  Brown,  11  Mich.  25. 
Minnesota. —  Groesbeck    v.    Mattison,  43 

Minn.  547,  46  N.  W.  135. 

Mississippi. —  Terrv  v.  Woods_,  6  Sm.  &  M. 
139,  45  Am.  Dec.  274. 

Xeiv  Hampshire. —  Johnson  v.  Bell,  58 
N.'H.  395. 

Neiv  Jersey. —  Ward  v.  Hague,  25  N.  J.  Eq. 
397;  Vanorden  v.  Johnson,  14  N.  J.  Eq.  376, 
82  Am.  Dec.  254;  Reilly  v.  MaA'er,  12  N.  J. 
Eq.  55. 

Neiv  York. —  Patty  v.  Pease,  8  Paige  277, 
35  Am.  Dec.  683;  Guion  v.  Knapp,  6  Paige 
35,  29  Am.  Dec.  741  note;  Cheesebrough  v. 
Millard,  1  Johns.  Ch.  409.  7  Am.  Dec.  494; 
King  V.  McVicker,  3  Sandf.  Cii.  192;  Stuy- 
vesant  v.  Hone,  1  Sandf.  Ch.  419. 

Ohio. —  Sharp  v.  Myers,  2  Ohio  Cir.  Ct.  82, 
2  Ohio  Cir.  Dec.  47. 

Pennsylvania. —  Hart  r.  Anderson.  198  Pa. 
Sc.  558,  48  Atl.  03G;  Mcllvain  v.  Mutual  As- 
sur.  Co.,  93  Pa.  St.  30;  Uniontown  Bldg.,  etc., 
Assoc.'s  Appeal,  92  Pa.  St.  200 ;  Crozier's  Ap- 
peal, 90  Pa.  St.  384,  35  Am.  Rep.  666;  Tay- 
lor V.  Maris,  5  Rawle  51 ;  Quakertown  Bldg., 
etc..  Assoc.  V.  Sorver,  11  Phila.  532. 

South  Carolina. —  McAfee  v.  McAfee,  28 
S.  C.  218..  5  S.  E.  593. 

South  'Dakota.— Blunehette  v.  Farch,  18 
S.  D.  20,  99  N.  W.  79. 

United  States.— "Rock  Springs  First  Nat. 
Bank  v.  Roder,  114  Fed.  451,  52  C.  C.  A. 
253. 

See  34  Cent.  Dig.  tit.  ''Marshaling  Assets 
and  Securities,"  §  5. 

_  The  record  of  the  inferior  lien  is  not  suffi- 
cient notice  to  the  superior  lien-holder. 
Annan  v.  Hays,  85  Md.  505,  37  Atl.  20;  Blair 


V.  Ward,  10  N.  J.  Eq.  119;  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  (N.  Y.)  151;  Deuster  v.  Mc- 
Camus,  14  Wis.  307. 

Where  at  the  time  a  second  mortgage  is 
executed,  the  mortgagee  has  notice  of  an 
agreement  between  the  first  mortgagee  and 
mortgagor  that  portions  of  the  premises  shall 
be  released  from  time  to  time  on  certain  con- 
ditions, and  knows  that  some  tracts  have 
been  released  and  takes  no  steps  to  protect 
his  rights  by  warning  the  first  mortgagee 
against  further  releases,  he  cannot  claim  tho 
right  to  have  the  first  mortgage  postponed 
to  his  as  to  the  premises  covered  by  his  mort- 
gage, although  the  rest  of  the  premises  were 
released  with  notice  of  his  mortgage.  Wil- 
bur's Appeal,  10  Wkly.  Notes  Cas.  (Pa.)  133. 

34.  Butler  v.  Stainback,  87  N.  C.  216. 

35.  Georgia. —  Weed  v.  Gainesville,  etc.,  R. 
Co.,  119  Ga.  576,  46  S.  E.  885. 

Indiana. —  See  Herbert  v.  Rupertus,  31  Ind. 
App.  553,  68  N.  E.  598. 

loioa. —  Bennett  v.  First  Nat.  Bank,  128 
Iowa  1,  102  N.  \Y.  129. 

Xeio  Jersey. —  Benedict  v.  Benedict,  15 
N.  J.  Eq.  150. 

Xorth  Carolina. —  Harrington  r.  Rawls,  136 
N.  C.  65,  48  S.  E.  571;  Pope  v.  Harris,  94 
N.  C.  62. 

Pennsylvania. —  Stewart  v.  Stewart,  207 
Pa.  St.  59,  56  Atl.  323. 

Yirqinia. —  Blakemore  v.  Wise,  95  Va.  269. 
28  S.  E.  332,  64  Am.  St.  Rep.  781;  Russell  v. 
Randolph,  26  Gratt.  705. 

Wisconsin. — Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

United  States. —  U.  S.  v.  Duncan,  25  Fed. 
Cas.  No.  15,003,  4  McLean  607,  12  Til.  523. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities."  §§^1,  13. 

Marshaling  is  enforceable  against  a  wife, 
surviving  her  husband,  where  she  and  her 
husband  mortgaged  all  the  estntes  of  the  wife 
to  one  person,  and  subsequently  one  of  such 
estates  to  another  person.  Tidd  v.  Lister,  10 
Hare  140,  44  Eng.  Ch.  136,  68  Eng.  Reprint 
872. 
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person  to  whom  the  property  of  the  cotnmon  debtor  has  descended,^*'  or  against 
the  assignees  in  bankruptcy  of  the  common  debtor,^^  or  against  the  fraudulent 
grantee  of  such  common  debtor.^^ 

E.  At  Whose  Instance.  The  rule  as  to  compelling  a  paramount  creditor  to 
satisfy  his  claim  out  of  one  fund  to  the  exclusion  of  another  lias  no  application 
in  favor  of  a  debtor  against  his  creditor — -it  applies  only  as  between  diiferent 
creditors.^^  Thus  a  judgment  creditor,^^  a  mortgagee,^^  or  the  holder  of  a 
meclianic's  or  a  vendor's  lien*^  may  invoke  the  doctrine.  Moreover  the 
doctrine  has  been  applied  in  favor  of  an  attachment  creditor.^^    But  a  general 


36.  See  Executors  and  Administrators, 
IS  Cyc.  696. 

37.  Ex  p.  Hartley,  1  Deac.  288,  5  L.  J. 
Bankr.  13,  2  Mont.  &  A.  496,  38  E.  C.  L. 
639. 

38.  Whittaker  v.  Belvidere  Roller-Mill  Co., 
55  N.  J.  Eq.  674,  38  Atl.  289. 

39.  Boone  'o.  Clark,  129  111.  466,  21  N.  E. 
850,  5  L.  B.  A.  276;  Plain  v.  Both,  107  111. 
588 ;  Bogers  v.  Meyers,  68  111.  92 ;  Watkins  v. 
Worthington,  2  Bland  (Md.)  509;  White  v. 
Polleys,  20  Wis.  503,  91  Am.  Dec.  432.  See 
also  Jones  v.  Dow^  18  Wis.  241, 

A  corporation  cannot,  as  a  plaintiff,  main- 
tain an  equitable  suit  to  marshal  its  own 
assets.  Steele  Lumber  Co.  v.  Laurens  Lum- 
ber Co.,  98  Ga.  329,  24  S.  E.  755. 

Right  of  fraudulent  grantee  to  invoke  doc- 
trine see  Fraudulent  Conveyances,  20  Cyc. 
705. 

Right  of  assignee  for  benefit  of  creditors  to 
compel  secured  creditors  to  exhaust  security 

see  Assignments  For  Benefit  of  Creditors, 
4  Cyc.  270  et  seq. 

The  holder  of  an  invalid  tax  title  cannot 
compel  a  mortgagee  to  exhaust  his  remedy 
against  other  property  on  which  he  holds  an- 
other mortgage  securing  the  same  debt  before 
bringing  suit  to  set  aside  the  tax  title.  Miller 
t\  Cook,  135  111.  190,  25  N.  E.  756,  10  L.  B.  A. 
292. 

The  purchaser  at  a  foreclosure  sale,  under  a 
second  mortgage,  receives  the  title  which  the 
mortgagor  had  at  the  time  of  the  delivery  of 
that  mortgage,  and,  attendant  upon  that  title, 
he  takes  the  right  which  the  second  mortgagee 
received  to  have  the  assets  marshaled,  and  he 
may  assert  this  equity  against  the  subsequent 
voluntary  and  fraudulent  grantee  of  the  mort- 
gagor. Whittaker  v.  Belvidere  Boiler-Mill 
Co.,  55  N.  J.  Eq.  674,  38  Atl.  289. 

Between  one  claiming  the  right  to  posses- 
sion of  property  by  transfer  of  a  bill  of  lad- 
ing and  one  who  has  levied  an  attachment 
thereon  as  the  property  of  a  transferrer  of 
the  bill  of  lading,  the  equitable  rule  as  to 
marshaling  securities  between  lien-holders  has 
no  application,  if  the  validity  of  the  attach- 
ment lien  depends  upon  the  invalidity  of  the 
transfer.  Scharff  v.  Meyer,  133  Mo.  428,  34 
S.  W.  858,  54  Am.  St.  Bep.  672. 

Legatees. —  In  New  York  the  view  is  taken 
that  the  equitable  rule  of  marshaling  assets 
is  enforceable  at  the  instance  of  legatees  as 
well  as  creditors.  Bice  v.  Harbeson,  63  N.  Y. 
493. 

Right  of  homesteader  to  compel  prior  ex- 
haustion of  non-exempt  property  see  Home- 
steads, 21  Cyc.  523  et  seq. 
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40.  Alabama. —  Gusdorf  v.  Ikelheimer,  75 
Ala.  148. 

Neio  Jersey. —  Ayers  v.  Hawk,  (Ch.  1887) 
11  Atl.  744. 

New  York. —  Dorr  v.  Shaw,  4  Johns.  Ch. 
17 ;  Cheesebrough  v.  Millard,  1  Johns.  Ch. 
409,  7  Am.  Dec.  494. 

Ohio. —  Stone  v.  Morris,  4  Ohio  Dec.  (Bo- 
print)  101,  1  Clev.  L.  Bep.  28;  Knox  v.  Carr. 
26  Ohio  Cir.  Ct.  345  [afjirmed  in  69  Ohio  St. 
575,  70  N.  E.  1125]. 

Pennsylvania. —  Kramer's  Appeal.  37  Pa. 
St.  71;  Kasting's  Case,  10  Watts  303;  In  re 
U.  S.  Bank,  2  Pars.  Eq.  Cas.  110. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  4. 

41.  Colorado. —  Fassett  v.  Mulock,  5  Colo. 
466. 

Connecticut. —  Pettibone  v.  Stevens,  15 
Conn.  19,  38  Am.  Dec.  57. 

District  of  Columbia. — Creswell  v.  National 
Sav.  Bank,  2  MacArthur  333. 

Florida. — Bich  v.  Eichelberger,  13  Fla.  169. 

Illinois. —  Warner  v.  De  Witt  County  A' at. 
Bank,  4  111.  App.  305. 

Murtjland. —  Ober,  etc.,  Co.  v.  Keating,  77 
Md.  100,  26  Atl.  501;  Watson  v.  Bane,  7  Md. 
117. 

Neio  Jersey. —  Hoy  v.  Bramhall,  19  N.  J. 
Eq.  563,  97  Am.  Dec.  687;  Mickle  v.  Bambo, 
1  N.  J.  Eq.  501. 

Ohio.—  Lytle  i:  Beed,  Wright  248. 

Pennsylvania. —  Lehman  v.  Tammany,  7 
Kulp  235. 

South  Carolina. —  Gadberry  v.  McClure,  4 
Strobh.  Eq.  175;  Fowler  v.  Barksdale,  Harp. 
Eq.  164. 

Texas.— Willh  v.  Holland,  13  Tex.  Civ. 
App.  689,  36  S.  W.  329. 

See  34  Cent.  Dig.  tit.  "  Marshaling  Assets 
and  Securities,"  §  4. 

But  where  a  chattel  mortgage  is  absolutely 
void  as  to  judgment  creditors  of  the  mort- 
gagor, a  mortgagee's  claim  to  marshal  the 
assets  is  properly  denied,  as  such  a  mortgage 
will  not  be  allowed  to  interfere  with  a  cred- 
itor's right  to  resort  to  the  most  speedy  and 
efficacious  mode  of  obtaining  satisfaction. 
Boice  V.  Conover,  63  N.  J.  Eq.  273,  53  Atl. 
910. 

42.  Hamilton  v.  Schwehr,  34  Md.  107 ;  In  re 
Olympic  Theater,  2  Browne  (Pa.)  75.  Com- 
pare Coburn  v.  Stephens,  137  Ind.  683,  30 
N.  E.  132,  45  Am.  St.  Bep.  218. 

43.  Gordon  r.  Bell,  50  Ala.  213. 

44.  Wahrmund  v.  Edgewood  Distilling  Co., 
(Tex.  Civ.  App.  1895)  32  S.  W.  227.  Com- 
pare Tucker  v.  Clisby,  12  Pick.  (Mass.)  22; 
Gore  V.  Clisby,  8  Pick.  (Mass.)  555;  Lupton 
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creditor  without  a  lien,^^  or  a  single  creditor  wlio  is  himself  bound  to  the  party 
entitled  to  the  other  security/^  cannot  maintain  such  a  proceeding.  So  the  rule  is 
not  applicable  where  the  two  claims  are  in  the  hands  of  the  same  person.^^ 

F.  How  Enforced  —  l.  By  Bill  or  Cross  Bill  in  Equity  —  a.  In  General. 

One  of  the  modes  of  enforcing  the  marshaling  of  assets  is  by  a  bill  or  a  cross 
bill  in  equity  ^'^  to  compel  the  paramount  creditor  to  exhaust  his  lien  on  the  singly 
charged  fund. 

b.  Jurisdiction.  In  marshaling  assets  in  equit}^  it  is  indispensable  that  all  the 
parties  in  interest  should  be  before  the  court,  so  that  the  decree  shall  be  final  and 
conclusive  upon  their  rights,^  or  at  least  that  the  fund  should  be  so  before  the 
court  that  the  judgment  may  operate  in  rem?^ 

e.  Parties.  To  a  proceeding  to  marshal  assets,  by  whomsoever  filed,  the 
common  debtor  himself  is  an  indispensable  party  defendant.^"'^  A  creditor  not 
made  a  party  to  a  bill  to  marshal  maj  be  brought  in  as  defendant  to  a  cross  bill.^^ 

d.  Pleading.^^  A  party  claiming  the  benefit  of  marshaling  must,  it  is  held, 
allege  such  facts  as  entitle  him  thereto,^^  and  especially  that  the  fund  to  which  the 
paramount  creditor  alone  has  recourse  is  adequate  to  satisfy  bis  debt.^^  So  it  is 
held  that  the  junior  lienor  must  allege  that  he  himself  will  receive  a  benefit  from 
the  proceeding,  and  that  the  senior  lienor  will  not  be  materially  prejudiced  thereby, 
and  that  a  failure  to  make  such  allegation  will  render  the  pleading  demurrable.*^' 
On  the  other  hand  it  has  been  asserted  that  so  free  and  large  is  the  equitable  doc- 


r.  Cutter,  8  Pick.  (Mass.)  298;  Scharf  v. 
Meyer,  133  Mo.  428,  34  S.  W.  858,  54  Am.  St. 
Rep.  672 :  Shedd  v.  Brattleboro  Bank,  32  Vt. 
709. 

45.  Moses  v.  Home  Bldg.,  etc..  Assoc.,  100 
Ala.  465,  14  So.  412;  Steele  Lumber  Co.  v. 
Laurens  Lumber  Co.,  98  Ga.  329,  24  S.  E. 
755;  Colby  v.  Crocker,  17  Kan.  527;  Emmons 
V.  Bradley,  56  Me.  333,  holding  that  there  is 
no  law  by  which  a  creditor,  holding  security 
upon  different  kinds  of  property,  can  be  com- 
pelled to  select  that  which  is  least  convenient 
and  available  to  himself,  in  order  to  aid  other 
creditors,  not  secured  in  the  collection  of 
their  demands.  See  also  Scharf  r.  Meyer, 
133  Mo.  428,  34  S.  W.  858,  54  Am.  St.  Rep. 
672. 

46.  Dolphin  r.  Aylward,  L.  R.  4  H.  L.  486, 
where  Lord  Westbury  speaks  of  the  person 
having  a  right  to  resort  to  one  of  the  funds 
only  as  a     single  creditor." 

47.  Blasser  v.  Smith,  11  York  Leg.  Rec. 
(Pa.)  121. 

48.  Rock  Springs  First  Nat.  Bank  t*.  Roder, 
114  Fed.  451,  52  C.  C.  A.  253. 

Dissolution  of  injunction. —  Where  a  junior 
judgment  creditor  brings  suit  to  enjoin  a  sale 
of  lands  under  a  prior  mortgage,  and  to  re- 
quire the  mortgagee  to  first  apply  personal 
property  which  is  subject  to  the  mortgage, 
and,  on  motion  of  the  mortgagee,  the  in- 
junction is  dissolved  as  to  the  personalty, 
but  the  motion  is  overruled  as  to  the  realty, 
and  plaintiff  appeals  from  the  order,  thus 
preventing  the  application  of  the  very  rem- 
edy which  he  seeks  in  his  complaint,  it  is 
proper  to  dissolve  the  injunction  on  the  sale 
of  the  realty.    Osburn  v.  Andre,  58  Miss.  609. 

Appointment  of  receiver. —  On  a  bill  filed 
by  a  junior  judgment  creditor  to  enjoin  a 
senior  judgment  creditor  also  holding  col- 
laterals securing  the  payment  of  his  judg- 
ment from  selling  the  debtor's  property  under 


his  judgment,  and  to  compel  him  to  make  his 
money  out  of  the  collaterals,  it  is  not  error 
for  the  court  to  appoint  a  receiver  to  make  a 
sale  for  the  best  price  of  the  collaterals,  hav- 
ing a  known  market  value,  but  it  is  error  to 
make  a  disposition  of  the  money,  without 
answer  or  proof,  upon  bill  and  exhibits  alone. 
Davis  V.  Walker,  51  Miss.  659. 

49.  Coster  v.  Georgia  Bank,  24  Ala.  37; 
Huntington  v.  Headley,  (N.  J.  Ch.  1898)  41 
Atl.  670;  King  v.  McVicker,  3  Sandf.  Ch. 
(N.  Y.)  192. 

When  cross  bill  necessary. —  In  Alabama 
the  rule  is  that  a  party  defendant  who  is 
compelled  to  assert  his  right  to  marshaling 
affirmatively,  and  asks  for  affirmative  relief, 
must  do  so  by  a  cross  bill,  and  not  by  answer. 
Watts  i\  Eufaula  Nat.  Bank,  76  Ala.  474. 

Issue  not  raised  by  counter-claim  see  New 
York  Co-operative  Bldg.,  etc..  Assoc.  v.  Bren- 
nan,  62  N.  Y.  App.  Div.  610,  70  N.  Y.  Suppl. 
916. 

50.  Dews  r.  Cornish,  20  Ark.  332;  Post  V. 
Mackall,  3  Bland  (Md.)  486;  Quackenbubh 
V.  O'Hare,  61  Hun  (N.  Y.)  388,  16  N.  Y. 
Suppl.  33  ^affirmed  in  129  N.  Y.  485,  29  N.  E. 
958]  ;  Shedd  f.  Brattleboro  Bank,  32  Vt.  709. 

51.  Post  V.  Mackall,  3  Bland  (Md.)  486; 
Quackenbush  v.  O'Hare,  61  Hun  (N.  Y.)  388, 
16  N.  Y.  Suppl.  33  [ajfirmed  in  129  N.  Y.  485, 
29  N.  E.  958]  ;  Shedd  v.  Brattleboro  Bank, 
32  Vt.  709. 

52.  Steele  Lumber  Co.  r.  Laurens  Lumber 
Co.,  98  Ga.  329,  24  S.  E.  755. 

53.  Coster  v.  Georgia  Bank,  24  Ala.  37. 

54.  Pleading  generally  see  Pleading. 

55.  Detroit  Sav.  Bank  v.  Truesdail,  38 
Mich.  430. 

56.  Moore  v.  Wright,  14  Rich.  Eq.  (S.  C.) 
132;  Felder  i\  Murphy,  2  Rich.  Eq.  (S.  C.) 
58. 

57.  Gibson  v.  Honnett,  72  Ark.  412,  82 
S.  W.  838,  (1904)  84  S.  W.  502. 
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trine  that  assets  will  in  many  cases  be  raarslialecl,  provided  the  facts  which  move 
the  court  appear  at  any  time  during  tlie  progress  of  the  trial,  even  though  they 
have  not  been  alleged  in  the  pleadings.^^ 

e.  Evidenee.^^  In  a  proceeding  to  marshal  assets,  the  burd^^n  of  proof  is  on 
the  party  invoking  the  doctrine  to  prove  facts  entitling  liim  to  sucli  relief.^  Tlie 
burden  is  on  the  party  who  seeks  the  benefit  of  a  proceeding  to  marshal  to  show 
tliat  the  double  fund  is  not  adequate  to  satisfy  the  claims  of  both  creditors,^^  and 
that  the  senior  lienor  can  realize  his  claim  out  of  the  fund  to  which  he  alone  can 
resort.^^  The  burden  is  also  upon  plaintiff  to  show  that  the  remedy  to  which  it  is 
proposed  the  paramount  creditor  shall  resort  is  as  certain,  jDrompt,  and  efficient 
as  that  whicli  he  is  required  to  forego.^^ 

2.  By  Subrogation.*^^  The  junior  creditor  wlio  has  been  affected  by  the  elec- 
tion of  tlie  paramount  creditor  is  usually  protected  by  substitution  or  subroga- 
tion.^^ If  a  creditor  who  has  a  lien  on  two  funds,  on  one  of  which  another 
creditor  has  a  junior  lien,  elects  to  take  his  whole  amount  out  of  the  fund  on 
which  the  junior  creditor  has  a  lien,  the  latter  will  be  entitled  to  have  the  prior 
lien  assigned  to  him.^^  Or  as  the  rule  is  otherwise  expressed,  if  a  creditor  having 
a  choice  of  tw^o  funds  should,  contrary  to  equity^  so  exercise  his  legal  rights  as  to 
exhaust  that  fund  to  which  alone  other  creditors  can  resort,  then  those  other 


58.  Sherron  r.  Acton,  (N.  J.  Ch.  1890)  18 
Atl.  978;  Gibbs  v.  Oiigier,  12  Ves.  Jr.  413,  8 
Eev.  Rep.  348,  33  Eng.  Reprint  156. 

59.  Evidence  generally  see  Evidence,  KJ 
Cyc.  821. 

60.  New  York  Co-operative  Bldg.,  etc., 
Assoc.  t;.  Brennan,  62  N.  Y.  App.  Div.  610, 
70  jN.  Y.  Suppl.  916;  Herriman  r.  Skillman, 
33  Barb.  (N.  Y.)  378. 

61.  New  York  Co-operative  Bldg.,  etc.,  Co. 
V.  Brennan,  62  N.  Y.  App.  Div.  610,  70  N.  Y. 
Suppl.  916. 

62.  Gibson  t.  Honnett,  72  Ark.  412,  82 
S.  W.  838,  (1904)  84  S.  W.  502;  New  York 
Co-operative  Bldg.,  etc..  Assoc.  v.  Brennan.  62 
N.  Y.  App.  Div.  610,  70  N.  Y.  Suppl.  916; 
Harriman  v.  Skillman.  33  Barb.  (N.  Y.)  378; 
Moore  v.  Wright,  14  Rich.  Eq.  (S.  C.)  132; 
Felder  v.  Murphy,  2  Rich.  Eq.  (S.  C.)  58. 
See  also  Brown  v.  Lapp,  89  S.  W.  304,  28 
Ky.  L.  Rep.  409. 

63.  Moore  %.  Wright,  14  Rich.  Eq.  (S.  C.) 
132. 

64.  Subrogation  generally  see  Subroga- 
tion. 

65.  Ross  V.  Duggan,  5  Colo.  85,  102  (where 
it  is  said :  "  The  right  of  the  junior  creditor 
to  have  this  principle  administered  is  ordi- 
narily enforced  by  a  decree  of  subrogation")  ; 
Cheesebrough  v.  Millard,  1  Johns.  Ch.  (N.  Y. ) 
409,  7  Am.  Dec.  494  note. 

66.  Colorado. —  Ross  v.  Duggan,  5  Colo.  85. 
Illinois. —  Wyman   v.    Ft.    Dearborn  Nat. 

Bank,  181  111.  279,  54  N.  E.  946,  72  Am.  St. 
Rep.  259,  48  L.  R.  A.  565  [reversing  80  111. 
Apr>.  150]. 

Indiana. —  Hannegan  v.  Hannah,  7  Blackf . 
353. 

Kansas. —  Equitable  Mortg.  Co.  v.  Lowe,  53 
Kan.  39,  35  Pac.  829. 

Kentuchy. —  Commonwealth  Bank  v.  Vance, 
4  Litt.  168. 

Nebraska. — Anthes  v.  Schroeder,  68  Nebr. 
370,  94  N.  W.  611. 

JVeto  Jersey. — Boice  v.  Conover,  63  N.  J.  Eq. 
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273,  53  Atl.  910.  See  McKelway  v.  New 
England  Mfg.  Co.,  9  N.  J.  Eq.  371. 

New  York. —  Farwell  v.  Importers',  etc., 
Nat.  Bank,  90  N.  Y.  485 ;  Slade  v.  Van  Vech- 
ten,  11  Paige  21;  Woolcocks  v.  Hart,  1  Paige 
185;  Cheesebrough  r.  Millard,  1  Johns.  Ch. 
409,  7  Am.  Dec.  494;  Hunt  v.  Townsend,  4 
Sandf.  Ch.  510;  King  v.  McVicker,  3  Sandf. 
Ch.  192. 

North  Carolina. —  Roberts  v.  Oldham,  63 
N.  C.  297;  Williams  v.  Washington,  16  N.  C. 
137;  Jones  v.  Zollicoffer,  9  N.  C.  623,  11  Am. 
Dec.  795. 

Pennsylvania. —  Milligan's  Appeal,  104  Pa. 
St.  503;  Delaware,  etc..  Canal  Co.'s  Appeal, 
38  Pa.  St.  512;  Ramsey's  Appeal,  2  Watts 
228,  27  Am.  Dec.  301;  Selinger  v.  Myers,  24 
Pa.  Co.  Ct.  71;  Quakertown  Bldg.,  etc..  As- 
soc. V.  Sorver,  11  Phila.  532. 

Texas. —  Brown  v.  Thompson,  79  Tex.  58,  15 
S.  W.  168;  Ohio  Cultivator  Co.  v.  People's  Nat. 
Bank,  22  Tex.  Civ.  App.  643,  55  S.  W.  765; 
Walhoefer  v.  Hobgood,  19  Tex.  Civ.  App.  629, 
48  S.  W.  32;  Willis  v.  Holland,  13  Tex.  Civ. 
App.  689,  36  S.  W.  329;  Wahrmund  v.  Edge- 
wood  Distilling  Co.,  (Civ.  App.  1895)  32 
S.  W.  227. 

Virginia. —  Kent  v.  Matthews,  12  Leigh  573. 

West  Virginia. — -  Hudkins  v.  Ward,  30  W. 
Va.  204,  3  S.  E.  600,  8  Am.  St.  Rep.  22. 

United  States. —  Hawkins  v.  Blake,  108 
U.  S.  422,  2  S.  Ct.  804,  27  L.  ed.  775;  Rock 
Springs  First  Nat.  Bank  v.  Roder,  114  Fed. 
451,  52  C.  C.  A.  253;  Alston  v.  Munford,  1 
Fed.  Cas.  No.  267,  1  Brock.  266;  Findlav  r. 
U.  S.  Bank,  9  Fed.  Cas.  No.  4,791,  2  McLean 
44 ;  In  re  Foot,  9  Fed.  Cas.  No.  4,906,  8  Ben. 
228. 

England. —  Wright  v.  Morley,  11  Ves.  Jr. 
12,  8  Rev.  Rep.  69,  32  Eng.  Reprint  992; 
Aldrich  v.  Cooper,  8  Ves.  Jr.  382,  2  White  & 
T.  Lead.  Cas.  Eq.  82,  7  Rev.  Rep.  86,  32  Eng. 
Reprint  402. 

See  34  Cent.  Dig.  tit.  "Marshaling  Assets 
and  Securities,"  §  6. 
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creditors  will  be  placed  by  a  court  of  equity  in  his  situation,  so  far  as  lie  lias 
applied  their  fund  to  the  satisfaction  of  his  claim.^^  And  tlie  rule  is  the  same 
where  the  parties  are  creditors  of  different  debtors,  where,  as  between  the 
debtors,  equity  demands  that  one  of  them  should  discharge  the  debt  in  exoneration 
of  the  other.^^ 

3.  Not  by  Action  at  Law.  The  doctrine  of  inarslialing  assets  is  a  creature  of 
equity  and  as  a  general  rule  has  no  application  to  an  action  at  law.*^^  But  it  is 
held  that  when  an  equitable  defense  is  permitted  at  law,  to  which  the  rule  of 
marshaling  securities  is  a  reply,  the  countervailing  equity  of  plaintiff  will  be 
considered,  as  well  as  that  of  defendant/'^ 

G.  Effect  of  Laches.'^  The  rule  in  regard  to  marshaling  of  assets  does  not 
apply  to  a  case  whei-e  a  creditor,  having  originally,  equally  with  all  the  other 
creditors,  tlie  right  to  proceed  against  the  real  as  well  as  the  personal  estate  of  the 
debtor,  loses  by  laches  the  right  of  recourse  against  the  realty ."^^ 


MARSH ALSEA.    See  Court  of  Marshalsea. 

MARTE  SUO  DECURRERE.  A  maxim  meaning  To  run  by  its  own  force."  ^ 
MARTIAL  LAW.    See  AYak. 

Martinmas.  There  are  two  Martinmasses,  one,  the  old  Martinmas,  wliich 
falls  on  Xovember  11,  and  the  other,  the  new  Martinmas,  which  falls  on 
i^ovember  23.^ 

MASH.    To  beat  into  a  confused  mass.^ 

Mason.  One  whose  occupation  is  to  lay  bricks  and  stones,  or  to  construct 
the  walls  of  buildings,  chimneys,  or  the  like  which  consists  of  bricks  and  stones."^ 
(See,  generally.  Builders  and  Architects  ;  Mechanics'  Liens.) 

Masonic  lodges.  See  Associations  ;  Charities  ;  Mutual  Benefit 
Insurance. 

Masonry.    A  term  whicli  may  include  either  brick  or  stone.^ 
MASON'S  MEASURE.    The  term  applied  to  a  custom  among  stone  masons  and 
builders  whereby  stone  masons  are  entitled  to  claim  in  the  measurement  of  work 
done  by  them  not  only  the  actual  solid  contents  of  a  wall  or  structure  built  by 


67.  Ross  r.  Duggan,  5  Colo.  85. 

68.  Dorr  v.  Shaw,  4  Johns.  Ch.  (N.  Y.)  17; 
Huston's  Appeal,  69  Pa.  St.  485;  Sterling  v. 
Brightbill,  5  Watts  (Pa.)  229,  30  Am.  Dec. 
304;  In  re  Foot,  9  Fed.  Cas.  No.  4,906,  8 
Ben.  228;  Ex  p.  Kendall,  1  Rose  71,  17  Ves. 
Jr.  521,  11  Rev.  Rep.  122,  34  Eng.  Reprint 
199. 

69.  Florida.— Clonts  v.  Rich,  12  Fla.  633, 
95  Am.  Dec.  345. 

Illinois.— tiunter  v.  Whitfield,  89  111.  229. 

Maryland. —  Cornish  v.  Willson,  6  Gill  299, 
holding  that  where  one  of  the  funds  is  legal 
assets,  and  the  other  equitable,  and  the  cred- 
itor is  pursuing  the  legal  assets,  a  court  of 
law  will  not  marshal  the  assets,  and  oblige 
such  creditor  to  seek  payment  out  of  the 
equitable  assets. 

Massachusetts. —  Lupton  v.  Cutter,  8  Pick. 
298. 

Mississippi. —  Cain  v.  Moyse,  71  Miss.  653, 
15  So.  115;  Johnson  v.  Moyse,  (1893)  12  So. 
483. 

See  34  Cent.  Dig.  tit.  "Marshaling  Assets 
and  Securities/'  §  12. 

Compare  Nelson  v.  Dunn,  15  Ala.  501, 
where  the  court  says  that  "  the  rule  of 
marshaling  seems  to  obtain,  at  least  to  a 
qualified  extent,  at  law." 


In  Louisiana  the  courts  being  under  statute 
courts  of  equity  as  well  as  of  law  recognize 
the  doctrine  of  marshaling,  although  there  is 
no  express  law  governing  the  satne.  Wiley  v. 
St.  Charles  Hotel  Co.,  52  La.  Ann.  1581,  28 
So.  182. 

70.  Barlow  v.  Brittain,  70  Miss.  427,  12 
So.  460;  Black  v.  Robinson,  61  Miss.  54. 

71.  Laches  and  stale  demands  generally 
see  Equity,  16  Cyc.  150  et  seq. 

72.  Groot  V.  Hitz,  3  Mackey  (D.  C.)  247. 
See  also  Fordham  v.  Wallis,  10  Hare  217,  17 
Jur.  228,  22  L.  J.  Ch.  548,  1  Wkly.  Rep.  118, 
44  Eng.  Ch.  210,  68  Eng.  Reprint  905. 

Failure  to  give  notice  of  junior  claim  see 
supra,  II,  C,  5,  b. 

Failure  to  invoke  doctrine  prior  to  appro- 
priation of  doubly  charged  fund  by  senior 
lienor  see  supra,  11,  C,  2,  text  and  note  21. 

1.  Burrill  L.  Diet. 

2.  Smith  V.  Walton,  8  Bing.  235,  2  L.  J. 
C.  P.  85,  1  Moore  &  S.  380,  21  E.  C.  L. 
521. 

3.  Walker  Diet,  [quoted  in  State  r.  Nob- 
lett,  47  N.  C.  418,  433]. 

4.  Webster  Diet,  [quoted  in  Fox  v.  Rucker, 
30  Ga.  525,  527]. 

5.  Shannon  i\  Hinsdale,  180  HI.  202,  204, 
54  N.  E.  181. 
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such  masons,  but  credit  for  all  openings,  sncli  as  windows,  etc.,  in  the  same 
manner  as  if  the  same  were  solid  masonry.^  (See,  generally,  Weights  and 
Measures.) 

Mass.  A  religious  ceremonial  or  observance  of  the  Catholic  church;'^  a 
Catholic  ceremonial  celebrated  by  the  priest  in  open  church,  where  all  who  choose 
may  be  present  and  participate  therein;^  the  sacrifice  in  the  sacrament  of  the 
eucharist  or  the  consecration  and  oblation  of  the  liost.^  (Mass :  Charity  For, 
see  Charities.) 

Massage,    a  rubbing  and  kneading  of  the  body.^^ 

MASS  CONVENTION.  One  where  every  voter  represents  himself,  and  himself 
only.^^    (See,  generally.  Elections.) 

MASTER.    See  Apprentices  ;  Master  and  Servant. 
MASTER  AND  APPRENTICE.    See  Apprentices. 


6.  Patterson  v.  Crowther,  70  Md.  124,  128, 
16  Atl.  531. 

7.  Sherman  t\  Baker,  20  R.  I.  446,  40  Atl. 
11,  40  L.  R.  A.  717  [citing  In  re  Sehouler, 
134  Mass.  426]. 

8.  Webster  v.  Suglirow,  69  N.  H.  380,  383, 
45  Atl.  139,  48  L.  R.  A.  100,  where  it  is 
said :  "  It  is  a  solemn  and  impressive  ritual, 
from  which  many  draw  spiritual  solace, 
guidance,  and  instruction.  It  is  religious  in 
its  form  and  teaching." 

9.  Webster  Int.  Diet,  [quoted  in  Coleman 
V.  O'Leary,  114  Ky.  388,  402,  70  S.  W.  1068, 


24  Ky.  L.  Rep.  1248,  where  it  is  said:  "It 
is  ...  a  public  service  —  a  public  act  of 
worship  —  by  which,  according  to  the  tenets 
of  the  Roman  Catholic  Church,  the  priest 
who  celebrates  it  [the  mass]  '  helps  the  living 
and  obtains  rest  for  the  dead.'"]. 

10.  Dunlop  V.  U.  S.,  165  U.  S.  486,  498,  17 
S.  Ct.  375,  41  L.  ed.  799. 

11.  Manston  v.  Mcintosh,  58  Minn.  525, 
528,  60  N.  W.  672,  28  L.  R.  A.  605,  in  which 
case  Minn.  Laws  (1893),  c.  4,  §§  31,  33,  34, 
were  construed. 
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c.  Statutory  Provisions,  1079 

d.  Employment  and  Care  of  Minors,  1080 

e.  Delegation  of  Duty,  1081 

f.  Medical  Attendance  on  Lnj tor ed Servant,  10^^ 

2.  Relation  of  Parties,  1082 

a.  Necessity  of  Relation  of  Master  and  Servant,  1082 

b.  Employment  of  Convict  Labor,  1084 

c.  Independent  Contractors,  1084 

d.  Volunteers,  1085 

(i)       General,  1085 

(ii)  Effect  of  Employment  or  Lnvitation  hy  Master'' s 
Servants,  1085 

e.  Traffic  Arrangements  and  Other  Contracts  Between  Raih 

roads,  1086 

f.  Commenceraent,  Suspension,  or  Termination  of  Rela- 

tion, 1086 
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g.  Effect  of  Operation  of  Railroad  hy  Receiver,  1088 

3.  Scope  of  Employ Dient^  1088 

4.  Particular  Acts  or  Omissions,  1090 

a.  Acts  or  Omissions  of  Third  Persons,  1090 

b.  Neglect  of  Statutory  Duty,  1090 

c.  Unlawful  Employment  or  Services,  1091 

(i)  In,  General,  1091 
(ii)  Employment  of  Minor s,V^9)\ 

d.  Wilfd  Injury  hy  Master,  m\ 

6.  Cause  and  Prohah  'dlty  of  Injii7'y,  1092 
a.  Proximate  or  Remote  Cause,  1092 
1).  Accidental  or  Improhable  Injury,  1092 

6.  Persons  LiaMe,  1094 

a.  In  General,  1094 

I).  Joint  and  Several  Liability,  1094 

7.  Contracts  Affecting  Liability,  1094 

a.  Nature  and  Validity,  1094 

(i)  In  General,  1094 

(ii)  Contracts  Providing  For  Benefits  From  Relief  Asso- 
ciation, 1096 

b.  Construction  and  Operation,  1097 

c.  Avoidance,  1097 

(1.  Waiver  by  Master,  1097 
ToolSs  illachinery,  Appliances,  and  Places  For  Woi^k,  1097 

1.  In  General,  1097 

a.  Rule  Stated,  1097 

b.  Degree  of  Care  Required,  1102 

c.  Delegation  of  Duty,  1104 

cl.  Failure  to  Furnish  Tools  or  Applia7ices,  1106 

2.  Nature  and  Kind  of  Appliances  and  Places,  1106 

a.  In  General,  1106 

b.  Neioest,  Safest,  and  Best  Appliances  and  Places,  1107 

(i)  In  General,  1107 

(ri)  Appliances  and  Methods  in  Ordinary  Use,  1108 

c.  Uniform  Character  of  Appliances,  \V^^ 

3.  Appliances  or  Places  Furnished  by,  or  in  Control  of.  Third 

Persons,  1109 

a.  In  General,  1109 

b.  Operation  of  Railroads,  1110 

(i)  Effect  of  Constitutional  and  Statutory  Provisions,  1110 
(ii)  Cars  of  Other  Companies,  1110 
(ill)  Improper  Loading  of  Cars,  1111 

(iv)  Railroad  Tracks  and  Road-Beds^  1112 

(v)  Obstructions  On,  Over,  or  Near  Railroad  Tracks,  1112 

4.  Particular  Appliances  and  Places,  1112 

a.  In  General,  1112 

(i)  Dangerous    Lnstimmentalities,    Places,   and  Sub- 
stances ,  1112 

(a)  In  General,  1112 

(b)  Explosives,  1112 
(ii)  Horses  and  Yehicles,  1113 

(ill)  Buildings  and  Places  For  Work,  1113 

(a)  In  General,  1113 

(b)  Fire -Escapes,  nu 

(iv)  Platforms,  Scaffolds,  and  Supports,  1115 

(v)  Elevators,  Iloistways,  Runioays,  and  Shafts,  1116 

(vi)  Mines,  Quarries,  and  Excavations,  1117 
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(vii)  Electrical  Apjyaratas  and  Stritctivres^  1120 
(viii)  Shipping^  1120 
b.  Railroads^  1121 

(i)  Degree  of  Care  Required^  1121 
(ii)  Locomotives^  1122 

(a)  In  General^  1122 

(b)  Overloading  Tenders,  1122 
(ill)  Cars,  1123 

(a)  In  General.  1123 

(b)  Improper  Loading,  1124 

(iv)  Tracks  and  Road- Beds,  1125 

(a)  In  General,  1125 

(b)  Side -Tracks,  1127 

(c)  Switches,  1127 

(d)  Blocking    Frogs,    Switches,    and  Guard- 

Rails,  1128 

(e)  Fences  and  Cattle- Guards,  1129 

(1)  At  Common  Law.  1129 

(2)  Under  Statute,  1129 

(f)  Bridges,  Trestles^  and  Culverts,  1129 

(v)  Ohstructions    or    Erections   On,  Over^   or  Nea/r 

Tracks,  1130 

(a)  Lii  General^  1130 

(b)  Overhead  Bridges,  1131 

(1)  Ln  General,  1131 

(2)  Whipping  Straps,  Telltales,  or  Bridge 

Guards,  1133 

5.  Covering  or  Guarding  Dangerous  Machinery  or  Places,  1133 

a.  In  General,  1133 

b.  Machinery,  1133 

(i)  In  General,  1133 

(ii)  Statutory  Provisions,  1134 

c.  Elevators,  Hoistways,  and  Shafts,  1134 

d.  Hatchways  and  Chutes,  1135 

6.  Inspection  and  Repair,  1136 

a.  Stated,  1136 

b.  Defects  Not  Discoverable  ly  Inspection,  1139 

c.  Manner  and  Extent  of  Inspection  or  Test,  1139 

(i)  In  General,  1139 

(ii)  Customary  Methods,  1140 

d.  and  Opportunity  For  Inspection  and  Repair,  1140 
(i)  Inspection,  1140 

(ii)  Opportunity  to  Remedy  Defects,  1141 

e.  Inspection  by  Puhlic  Authorities,  1141 

f.  Operation  and  Effect,  1142 

7.  Knowledge  by  Master  of  Defect  or  Danger,  1142 

a.  Rule  Stated,  1142 

b.  Effect  of  Statutes  Imposing  Liability,  1143 

c.  Structural  Defects,  1144 

d.  Hidden  or  Improbable  Danger s,\\\^i 

e.  Latent  Defects,  1145 

f.  Constructive  Notice,  1146 

(i)       General,  1146 

(ii)  Opportunity  For  Discovery  of  Defects,  1146 
(ill)  Notice  to  Servants  or  Agents,  1147 

8.  Dangerous  Operations,  and  Improper  or   Unusual   Use  or 

Test,  1148 
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a.  Dangerous  Ojperations^  1148 

(i)  In  General^  1148 
(ii)  Making  Repairs^  1148 

b.  Improper  or  Unusual  Use  or  Test^  1149 
9.  Proximate  Cause  of  Injury^  1149 

C.  Methods  of  Work,  Rules,  and  Girders,  1151 

1.  Methods  of  Work,  1151 

a.  Fn  General,  1151 

(i)  Rule  Stated,  1151 

(ii)  Statutes  Regulating  the  Gperation  of  Railroads,  1153 
(ill)  Degree  of  Care  Required,  1154 
(iv)  Delegation  of  Duty,  1154 

(v)  Customary  Methods,  1155 

(vi)  Knoivledge  of  Danger,  1156 

(vii)  Proximate  Gate se  of  Injury,  \\TiQ> 

b.  Liability  of  Master   Under  Statutes  Modifying  Fellow 

Servant  Doctrine,  1156 
(i)  In  General,  1156 
(ii)  Custo7nary  Methods,  1157 
(ill)  Proximate  Cause  of  Infury,  1157 

2.  RulesAl^l 

a.  Duty  to  Adopt  and  Promtdgate,  1157 

(i)  In  General,  1157 

(ii)  Effect  of  Custom  of  Gthers,  1159 

b.  Dioty  to  Enforce  Obedience,  1159 

c.  Reasonableness  and  Sufficiency,  1159 

d.  Notice  to  Servant,  1160 

e.  Waiver  and  Customary  Violation,  1161 

(i)  In  General,  1161 

(ii)  Notice  to  Servant  or  Agent  of  Master,  1163 

f.  Construction  and  Op>eration,  1162 

g.  Proximate  Cause  of  Injury,  1163 

3.  Orders,  1163 

a.  Authority  to  Give,  1163 

b.  Negligence  in  Giving  Orders,  1164 

(i)  El  General,  1164 

(ii)  Customary  Methods,  1164 

c.  Knowledge  of  Defect  or  Danger,  1165 

d.  Duty  Toiuard  Inexpjerienced  or  Youthful  Servants,  1165 

e.  Proximate  Cause  of  Injury,  1165 
D.  Warni7ig  and  Instructing  Servant,  1165 

1.  Duty  and  Liability  of  Master  Generally,  1165 

a.  Rule  Stated,  1165 

b.  Delegation  of  Duty,  1167 

c.  Knowledge  of  Master  of  Defect  or  Danger,  1168 

d.  Customary  Methods  and  Warnings^  1168 

e.  Agreement  of  Master  to  Give  W arning,  1168 

f.  Effect  of  Statutes  Limiting  Fellow  Servant  Doctrine,  11G8 

g.  Sufficiency  of  Warnings  and  Instructions,  1169 
ii.  Proximate  Cause  of  Injury,  1169 

2.  Particidar  Defects  and  Dangers^  1169 

a.  Changes  in  Appliances  or  Methods  of  Work,  1169 

b.  Dangers  From  Negligence  of  Felloio  Servants,  1170 

c.  Dangers  Known  to  Servant,  1170 

d.  Obvious  Dangers,  1171 

e.  Dangers  From  Extraneous  Causes,  1173 

f.  Dangers  From  Work  Outside  Scope  of  Employment,  1173 
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3.  Age  and  Experience  of  Em  ploy  ee^  1172 

a.  Experienced  Eiriployee^  1172 

b.  Inexperienced  or  Youthful  Servants,  1173 

(i)  Ride  Stated,  1173 
(ii)  Obvious  Dangers,  1176 

(ill)  Stbfficiency  of  Warnings  or  Instructions,  1176 
E.  Rishs  Assumed  hy  Servant,  1177 

1.  General  Principles,  1177 

a.  Rule  Stated,  1177 

b.  Risks  Arising  After  Commencement  of  Service^  1180 

c.  Effect  of  Statutory  Provisions,  1180 

(i)  Statutes  Regulating  Doctrine,  1180 
(ii)  Neglect  of  Statutory  Duty,  1180 
(in)  Negligence  of  Fellow  Servants,  1182 

d.  Reliance  on  Care  of  Master,  1182 

(i)  7/^  General,  1182 

(ii)  Representations  or  Assurances  of  AL aster,  1185 
(ill)  Selection  of  Felloio  Servants,  1185 

2.  Defective  or  Dangerous  Tools,  Machinery,  Aippliances,  or 

Places,  1185 

a.  Buildings  or  Places  For  Work,  1185 

b.  Machinery  and  Appliances,  1186 

c.  Mining  and  Excavating,  1187 
(1.  Shipping,  1188 

3.  Dangerous  Operations  and  Methods  of  Work,  1188 

a.  In  General,  1188 

b.  Operation  of  Railroads,  1189 

(i)  In  General,  1189 

(ii)  Receiving  Cars  of  Other  Companies,  1195 

c.  Insufficient  Force  For  Work,  1195 

4.  Incompetency  or  Negligence  of  Fellow  Servants,  1196 

5.  K)iowledge  hy  Servant  of  Defect  or  Danger,  1198 

a.  Necessity  and  Effect  of  Knowledge,  1196 

b.  Extent  of  Knowledge,  1199 

c.  Comparative  Knowledge  of  Master  and  Servant,  1202 

d.  Constructive  Notice,  1203 

(i)  In  General,  1203 

(ii)  Opportimity  to  Acquire  Knowledge,  1204 
(in)  Knowledge  hy  Fellow  Servant,  1204 

e.  Effect  of  Duty  to  Discover  or  Remedy  Defect,  1204 

f.  Risks  Outside  Scope  of  E^nployment,  1205 

g.  Continuing  Work  Af  ter  Knowledge  of  Danger,  1205 

(i)  Without  Complaint  or  Promise  of  Remedy,  1205 
(a.)  Right  to  Demand  Alterations,  1205 

(b)  Necessity  of  Notice  or  Complaint,  1205 

(1)  In  General,  1205 

(2)  Defects      or      Dangers     Knoicn  fn 

'Master,  1208 

(c)  Form   and   Sufficiency   of  Notice  or  Com- 

plaint, 1208 

(1)  In  General,  1208 

(2)  To  Whom  Made,  1208 

(ii)  After  Notice  or  Complaint  to  Master,  1209 

(a)  In  General,  1209 

(b)  Promise    to    Remedy    Defect    or  Remove 

Danger,  1209 
(1)  In  General,  1209 
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(2)  Imminence    of  Danger    as  Affecting 
Ride,  1211 

^3)  Form  and  Sufficiency  of  Promise,  1211 

(a)  In  General,  1211 

(b)  By  Whom  Made,  1212 

(4)  Reliance  on  Fidfilment  of  Promise,  1212 

(5)  Duration  of  Continuance  in  Employ- 

ment, 1212 

(ill)  After  Assurance  of  Absence  of  Danger,  1213 

6.  Ohvious  or  LcUent  Defects  and  Dangers,  1213 

a.  Ride  Stated,  1213 

b.  Comparative  Knowledge  of  Master  and  Servant,  1217 

c.  Opportunity  to  Discover  Defect  or  Danger,  1217 

d.  Apparent  Danger  From  Ohvious  Defect,  1217 

e.  Risks  Outside  Scope  of  Employment,\2\'^ 

7.  Inexperienced  or  Youthfid  Servant,  1218 

a.  In  Genercd,  1218 

b.  Knowledge  hy  Master  of  Ser van  f  s  Age  or  Inexp)erience,  1219 

c.  Knowledge  hy  Servant  of  Defect  or  Danger,  1219 

d.  Comparative  Knowledge  of  Master  and  Servant,  1220 

e.  Ohvious  or  latent  Dangers,  1220 

f.  Risks  Outside  Scope  of  Employment,  1221 

g.  Compliance  With  Commands  or  Threats,  1221 

h.  Neglect  of  Statutory  Duty,  1221 

8.  Compliance  With  Commands  or  Threats,  1221 

a.  In  General,  1221 

b.  After  Notice  or  Complaint,  1224 

c.  After  Promise  to  Point  Out  Dangers,  1224 

9.  Risks  Outside  Scope  of  Employment,  1224 

a.  Voluntary  Act  of  Servant,  1224 

b.  Departments  of  Business,  1225 
10.  Concurrent  Negligence  of  Master,  1225 

a.  Risks  Avoidable  by  Care  of  Master,  1225 

b.  Personal  Direction  of  Work  hy  Master,  1226 

c.  Comparative  Negligence,  1226 

d.  Concurrent  Negligence  of  Master  and  Fellow  Servant,  1226 
Contrihutory  Negligence,  1226 

1.  General  Ncdure  and  Application  of  Doctrine,  1226 

a.  Rule  Stated,  1226 

b.  What  law  Governs,  1229 

c.  Statutory  Provisions,  1229 

(i)  Efect  of  Employers''  Liahility  Acts^  1229 
(if)  Neglect  of  Statutory  Duty,  1280 

(a)  By  Master,  1230 

(b)  By  Servant,  1230 

d.  Comparative  Negligence,  1231 

2.  What  Constitutes  Contributory  Negligence,  1231 

a.  In  General,  1231 

(i)  Care  Required  of  Servant,  1231 

(ii)  Reliance  on  Care  of  Master  or  Fellow  Servants,  1233 

(a)  In  General^  1233 

(b)  Assurmices  or  Representations  as  to  Absence 

of  Danger,  1235 

(c)  On  Care  of  Felloio   Servants   Under  Stat- 

utes, 1236 

(ill)  Kno%oledge  of  Defects  or  Dangers,  1236 
(a)  In  Genercd,  1236 
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(b)  Gontimdng  Work  With  Knowledge  of  Dan- 
ger, 1239 

(1)  In  General,  1239 

(2)  A fter  Notice  or  Complaint  to  Master,  1240 

(3)  After  Promise  to  Remedy  Defect,  1240 
(o)  Extent  of  Knowledge^  1240 

(d)  Comparative  Knowledge  of  Master  and  Ser- 
vant, 1241 

(iv)  Scope  of  Employment,  1241 

(v)  Inadvertent  Act  or  Mistake  of  Judgment,  1242 

(vi)  Suggestions  or  Remonstrances  hy  Servant,  1243 
(vii)  Disease  or  Other  Physical  Condition,  1243 

b.  Inexperienced  or  Youthful  Servant,  1243 

(i)  In  General,  1243 

(ii)  Representations  as  to  Age  and  Experience,  1244 
(ill)  Scope  of  Employment,  1244 
(iv)  Knowledge  of  Danger,  1244 

(v)  Duty  to  Discover  or  Remedy  Defects,  1244 

(vi)  Precautions  Against  Known  Dangers,  1245 

(vii)  Disobedience  of  Rules  or  Orders,  1245 

(viii)  Compliance  With  Commands  or  Threats,  1245 
(ix)  Acts  in  Emergencies,  1245 

3.  Proximate  Cause  of  Injury,  1246 

4.  Rules  Applied,  1247 

a.  Tools,  Machinery,  Appliances,  and  Places,  1247 

(i)  In  General,  1247 

(a)  Duty  to  Use  Appliances  Furnished,  1247 

(b)  Duty  to  Obtain  Appliances,  1248 

(c)  Choice  of  Appliances,  1248 

(d)  Choice  of  Ways  and  Places  For  Work,  1248  . 

(e)  Unnecessary  Occupation  of  Dangerous  Posi- 

tion, 1249 

(f)  Customary  Acts,  1250 

(ii)  Duty  to  Discover  or  Remedy  Defects,  1251 

(a)  In  General,  1251 

(b)  Opportunity  to  Discover  or  Remedy,  1255 

(c)  Duty  to  Notify  Master  of  Defect  or  Dan- 

ger, 1255 

(d)  Scope  of  Employment,  1256 

b.  Dangerous  Operations  and  Methods  of  Work,  1256 

(i)  In  General,  1256 

(a)  Undertaking  Dangerous  Work,  1256 

(b)  Adopting  Dangerous  Methods,  1257 

(1)  In  General,  1257 

(2)  Attempting    Work     With  Insufficient 

Help,  1259 

(3)  Adopting  Citstomary  Methods,  1259 

(ii)  Improper  Use  of  Machinery  and  Appliances,  1260 

c.  Precautions  Against  Known  or  Apparent  Dangers,  1261 

(i)  Defective  or  Dangerous  Machinery,  Appliances,  or 
Places,  1261 

(ii)  Avoidance  of  Injury  From  Dangerous  Operations 
or  Methods,  1263 

(a)  In  General,  1263 

(b)  Duty  of  Servant  to  Give  Warnings  or  Sig- 

nals, 1264 
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(c)  Precautions  Reqicired  of  Servants  On  or  Near 
Railroad  Tracks^  1265 

d.  Disobedience  of  Rides  or  Orders^  1267 

(i)  III  General,  1267 

(ii)  What  Constitutes  Negligent  JDisohedience,  1269 
(ill)  Excuses  For  Disobedience,  1269 
(a)  In  General,  1269 
\  (b)  Customary  Violation  of  Rules,  Vil^ 

e.  Disregarding  Warnings  or  Signals,  1271 

I  f.  Compliance  With  Commands  or  Threats,  1272 

i    ■  (i)  In  General,  1272 

(ii)  Commands   Involving  Violation  of  Rules  or  Gir- 
ders, 1274 
(ni)  Method  of  Compliance,  1274 
g.  Acts  in  Emergencies,  1274 
(i)  III  General,  1274 

(ii)  Efforts  to  Avert  Accident  or  Save  lives  of  Others,  1275 
(ill)  Efforts  to  Save  Master'' s  Property,  1275 
G.  Fellow  Servants,  1276 

1.  Rule  Stated,  1276 

2.  Basis  of  Ride,  1279 

3.  Who  Are  Fellow  Servants,  1282 

a.  Definitions,  1282 

(i)  In  Ge7ieral,im2 

(ii)  Statutes  Defining  Fellow  Servants,  1283 

b.  Relation  to  Master  and  Scope  of  Employment,  1283 

(i)  In  General,  1283 

(ii)  Servants  of  Separate  Masters  Engaged  in  tlie  Same 
Work,  1284 

(a)  In  General,  1284 

(b)  Servant  of  One  Master  Tinder  Control  of 

Another,  1285 

(c)  Master  and  Contractor,  1285 

(d)  Traffic  Arrangements  Between  Railroad  Com- 

panies, 1286 
(hi)  Vijlunteers,  1287 

(iv)  Persons    Assisting  Master'^s   Servants    at  Their 

Request,  1287 

(v)  Person  Acting  in  Place  of  Sei^vant,  1288 

(vi)  Scope  of  Employment,  1288 
(vii)  Servant  Not  on  Duty,  1289 

(a)  In  General,  1289 

(b)  Going  To  and  From  Work,  1289 

4.  Application,  Extent,  and  limAtation  of  Doctrine,  1290 

a.  When  Unaffected  by  Statute,  1290 

(i)  In  General,  1290 

(a)  Application  to  Minors,  1290 

(b)  Application  to  Persons  Compelled  to  Serve,  1291 

(c)  Application  to  Corporations,  1291 

(d)  Unlawf  ul  Employment  or  Services,  1291 

(e)  What  law  Governs,  1291 

(ii)  As  Dependent  Upon  Number  and  Supervision  of 

Servants,  1292 

(a)  In  General,  1292 

(b)  Duty  to  Employ  Sufficient  Force,  1292 

(1)  In  General,  1292 

(2)  Usual  and  Cicstomary  Numher,  1292 
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(3)  Ahsejice  or  Failure  to  Appear^  1293 

(c)  Supervision  and  Direction^  1293 

(d)  Proximate  Cause  of  Injury,  1293 
(in)  Competency  of  Servants^  1293 

(a)  Rtde  Stated,  1293 

(b)  Care  Required  of  Master,  1295 

(c)  What  Constitutes  Actionable  Incompetency,  12.^^ 

(1)  In  General,  1296 

(2)  Inexperience  or  Youth,  1297 

(3)  Physical  Disability,  1297 

(d)  Temporary  Sidjstitution  of  One  Servant  For 

Another^  1298 

(e)  Incompetency  After  Employment,  1298 

(f)  Master'' s  Knowledge  of  Incompetency,  1298 

(1)  In  General,  1298 

(2)  Constructive  Notice,  1299 

(a)  Di  General,  1299 
(]))  Knowledge  of  Vice-Princijjal,  1300 
(c)  Habits  and  Reputation,  1300 
aa.  In  General,  1300 
bb.  Drinking  Habits,  1301 

(g)  Concurrent  Negligence  of  Competent  and  In- 

comp>etent  Servants,  1301 
(ii)  Proximate  Cause  of  Injury,  1302 

(iv)  Concurrent  Negligence  of  Master  and  Fellow  Serv- 

ant, 1302 

(v)  Gross  or  Wilful  Negligence  of  Fellow  Servants,  1300 

(vi)  Superior  Servants,  1307 

(a)  Genercd  Considerations,  1307 

(b)  Servant  Having  Power  of  Control,  1307 

(1)  In  General,  1307 

(2)  States    in    Which    Pule    Has  Been 

Adopted,  1307 

(3)  States  liepudiating  Rule,  1309 

(c)  General  Manager  or  Head  of  Department,  1312 

(d)  Power  to  Hire  and  Discharge,  1315 

(e)  "  Dual  Capacity  "  Doctrine,  1316 

(f)  Acts   Outside  Scope  of  Superior  Servanfs 

Authority,  1318 

(g)  Actual  Pather  Than  Apparent  Authority  as 

Test,  1318 

(h)  TemjJorary  Vice-Principal,  1318 

(vii)  As  Determined  by  Character  of  Negligent  Act,  131& 

(a)  General  Considerations,  1318 

(b)  Dual  Capacity,  1321 

(c)  Safe  Place  to  Work,  1321 

(1)  I?i  General,  1321 

(2)  Temporary  Place  or  Place  Prepared  ly 

Servant,  1324 

(3)  Application  of  Rule  to  Pailroad  Com- 

pany, 1325 

(d)  Safe  Tools,  Machinery,  and  Appliances,  1326 

(1)  In  General,  1326 

(2)  Ap>pliances  Fiirnished  by  Servant,  1329 

(3)  Applia7ices    Constructed  as  Part  of 

Work,  1329 
(a)  Ii  General,  1329 
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(b)  Scaffolds,    PlatfoTviH,   and  Run- 
ways^ 1329 

(4)  Statutory  Provisions^  1331 

(5)  Application  of  Rule  to  Ilailroad  Com- 

pa7iy,  1331 

(e)  Duty  to  Inspect  and  Repair^  1332 

(1)  In  General^  1332 

(2)  Incidental  Inspection  and  Repairs,  1334 

(3)  Where  Injured  Employee  Is  Also  Repair- 

man^ 1335 

(4)  Application  of  Ride  to  Railroad  Com- 

pany, 1335 

(a)  Track  Repairers  or  Inspectors,  1335 

(b)  Inspection  of  Cars^  Engines^  and 

Other  Appliances^  1335 
aa.  In  General,  1335 
bb.  Car  Inspector,  1337 
cc.  Cars    of  Another  Railroad 

Cornjjany,  1337 

(f)  Duty  to  Instruct  and  Warn,  1337 

(g)  Promulgation  of  Rules ^  1340 

(1)  In  General,  1340 

(2)  Train  Despatcher,  1340 

(3)  Telegraph  Operators  and  Other  Servants 

TransmAttimg  Orders,  1341 

(h)  Employment  of  Servants,  1341 

(1)  Selection  and  Retention,  1341 

(2)  Duty  to  Supply  Sufficient  Numher  of 

Servants,  1342 
(viii)  Servants  in  Different  Departments,  1342 

(a)  Not  Fellow  Servants  in  Some  States,  1342 

(b)  What  Constitutes  a  Department,  1344 

(c)  Consociation  Ride,  1345 

(1)  Statement  of  Ride,  1345 

(2)  Application  of  Ride,  1346 

(ix)  Application    of    Rules   to    Particidar  Employ- 
ments, 1347 

(a)  Elevators,  1347 

(b)  Erection  of  Buildings,  1348 

(c)  Mines,  Quarries,  and  Excavations,  1348 

(d)  Railroads,  1350 

(1)  In  General,  1350 

(2)  Negligence  of  Train  Creio  as  to  Track- 

men, 1350 

(3)  Negligence    of    Train     Creiv    as  to 

Employees  Merely  Riding  0)1 
Train,  1351 

(4)  Negligence  of  Particular  Employees,  1352 

(a)  Conductor,  1352 

(b)  Engineer,  1353 

(c)  Fireman,  1355 

(d)  Braheman,  1355 

(e)  Yard    Employees     and  '  Siv  itch- 

men,  1356 

(f)  Staiion  Agent,\^hl 

(5)  Crews  of  Different  Trains,  1357 

(a)  In  General,  1358 
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(b)  Negligence  of  Conductor^  1357 

(c)  Negligence  of  Engineer,  1358 
(e)  Shipping,  1358 

(1)  Members  of  Crew,  1358 

(2)  Longshoremen,  1359 
b.  Under  Emploijers''  Liability  Acts,  1360 

(i)  General  Considerations,  1360 

(a)  Nature  and  Constr  uction  of  Statutes,  1360 

(1)  In  General,  1360 

(2)  Statutes  Not  Expressly  Relating  to  Serv- 

ants, 1360 

(3)  Employers  Affected,  1361 

(b)  Extraterritorial  Effect,  1361 

(c)  Retroactive  Effect,  1361 

(d)  Effect  on  Care  Reguired  of  Fellow  Servant,  1361 

(ii)  Statutes  Declaratory  of  Common  Law,  1361 
(ill)  Superior  Servant  Iltde,  1361 

(a)  General  Statutes,  1361 

(1)  Recognition  of  Minority  Rule,  \M\ 

(2)  Who  Are  Superior  'Servants,  1362 

(b)  Superintendents,  1363 

(1)  Ln  General,  1363 

(2)  Who  Are  Superintendents,  1363 

(3)  Nature  of  Negligent  Act,  1364 

(c)  Negligence  of  Person  to  Whose  Orders  Injured 

Employee  Bound  to  Conform,  1366 

(iv)  Different  Department  Statutes,  1367 

(a)  In  General,  1367 

(b)  What  Constitutes  Diff'erent  Departmejits  or 

Branches  of  Service,  1367 

(v)  Negligence  of  Employee  at  Time  Acting  in  Place 

and  Perform,ing  Duty  of  Corporation,  1368 
(yi)  Acts  or  Omissions  in  Obedience  to  Rules,  1368 

(vii)  Defects  i7i  Ways,  Worhs,  Machinery,  Etc.,  1368 

(viii)  Railroad  Employee  Statutes,  1369 

(a)  Ln  General,  1369 

(1)  Statutes    Limited    to    Railroad  Em- 

ployees, 1369 

(2)  Companies  Affected,  1369 

(a)  Ln  General,  1369 

(b)  Street  Car  Companies,  1370 

(c)  Railroads  in  Llands  of  Receiv- 

ers, 1370 

(b)  Statutes  as  Applicable  to  All  Lnjured  Em- 

ployees, 1370 

(1)  Ln  General,  1370 

(2)  Servants  Operating  Cars,  Locomotives, 

or  Trains,  1374 

(c)  Negligence  of  L^articidar  Employees,  1375 

(1)  Employee  in   Charge  of  Engine,  Car, 

Sioitch,  Etc.,  1375 

(2)  Employees  in  Charge  of  Train,  1376 

(a)  What  Constitutes  a  Train,  1376 

(b)  Who  Ls  in  Charge  or  Control  of 

Train,  1377 

(d)  Common  Service  Statutes,  1378 
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H.  Actions^  1380 

1.  In  General,  1380 

a.  Nature  and  Form  of  Remedy,  1380 

b.  Grounds  and  Conditions  Precedent,  1380 

(i)  Grounds,  1380 
(ii)  Conditions  Precedent,  1380 

(a)  Return  of  Money  Received  After  Injury,  1380 

(b)  Notice  of  Injury,  1380 

(1)  Necessity,  1380 

(2)  Sufficiency,  1381 

(3)  Variance,  1383 

c.  Jurisdiction  and  Venue,  1382 

d.  Parties,  1383 

(i)  In  General,  1383 
(ii)  Joinder,  m>Z 
(ill)  Misjoinder,  1383 

e.  Defenses,  1383 

f.  Conflict  of  laws,  1384 

2.  Pleading,  1384 

a.  Declaration,  Petition,  or  Complaint,  1384 

(i)  /?^  General,  1384 
(ii)  Allegations  of  Negligence,  1386 

(a)  7;i  General,  1386 

(b)  Particular  Averments,  1389 

(1)  i>^^/y  6>^<;6(^      Master,  1389 

(2)  Master'' s   Knowledge  of  Defects  and 

Dangers,  1390 

(3)  Ownership,  Possession,  or  Control  of 

Instrumentality  or  Place,  1391 

(4)  J.c2f<9  c>r  Omissions  Throiigh  Agents  or 

Representatives,  1391 

(5)  Neglect  of  Statutory  Duty,  1392 

(6)  Liability  Imposed  hy  Statute,  1392 

(7)  Negligent  Failure  to  Warn  or  Instruct 

Servant,  1393 

(8)  Negligence  in  Employment  or  Retention 

of  Servants,  1393 

(9)  Negligence  in  Employment  of  Insufficient 

Force,  1394 
(ill)  Negligence  of  Fellow  Serva7its,  1394 

(a)  In  General,  1394 

(b)  Under  Statutes  Modifying   Fellow  Servant 

Rule,  1395 

(iv)  Negativing  Assumption  of  Risk,  1397 

(a)  In  General,  1397 

(b)  Notice  or  Complaint,  and  Promise  of  Rem- 

edy, 1398 

(c)  Inexperienced  or  Youtlftd  Servants,  1399 

(v)  Negativing  Contributory  Negligence,  1399 

(a)  In  General,  1399 

(b)  Statutory  Liability,  1402 

b.  Plea  or  Answer,  1402 

(i)  Ln  General,  1402 

(ii)  Alleging  Negligence  of  Fellow  Servants,  1402 
(ill)  Alleging  Assu7nption  of  Risk,  1402 
(iv)  Allegi7ig  Contributory  Negligence,  1403 

c.  Replication  or  Reply,  1404 


95b    [26  Cyc] 


MASTER  AND  SEE  VAN T 


d.  Issues^  Proof,  and  Variance,  1404 
(i)  issues  and  Proof,  1404 

(a)  Matters  to  Be  Proved,  1404 

(b)  Evidence  Admissible  Under  Pleadings,  1405 

(1)  In  General,  1405 

(2)  Under  General  Issue  or  General  De- 

nial, 1407 

(3)  Under  Allegations  as  to  IncornjKtency 

of  E'ellow  Servants,  1407 

(4)  Under  Allegations  as  to  Contrihutovij 

Negligence,  1408 

(ii)  Variance,  1408 
3.  Evidence,  1410 

a.  Presumjptions  and  Burden  of  Proof  ,  1410 
(i)  Presnmptions,  1410 

(a)  As  to  Edcistence  of  Relation  of  Master  and 

Servant,  1410 

(b)  As  to  Existence  of  Remedy,  1410 

(c)  As  to  Negligence  of  Master,  1410 

(1)  In  General,  1410 

(2)  Cause  of  Injury,  1410 

(3)  Constitutional  and  Statutory  Provisions 

Imposing  Liability,  1410 

(4)  Existence  of  Defect  or  Happen  ing  of 

Accident  or  Injury,  1411 

(5)  As   to  Tools,   Machinery,  Apjjliances, 

and  Places  For  Work,  1412 

(6)  As   to  Methods  of  Work,  Rules,  and 

Orders,  1413 

(7)  As  to  Selection  and  Retention  of  Serv- 

ants, 1413 

(d)  As  to  Assumption  of  Risk,  1414 

(e)  As  to  Contributory  Negligence,  1414 
(ii)  Burden  of  Proof,  1415 

(a)  In  General,  1415 

(b)  Negligence  of  Master,  1415 

(cj  Incompetency  or  Negligence  of  Fellow  Serv- 
ants, 1418 

(d)  Assumption  of  Risk,  1419 

(e)  Contributory  Negligence,  1419 

(f)  Effect  of  Constitutional  and  Statutory  Provi- 

sions, 1421 
b.  Admissibility,  1422 
(i)  In  General,  1422 
(ii)  Existence  of  Relation,  1424 
(ill)  Neglige7ice  on  Part  of  Master,  1425 

(a)  Care    of  Inexperienced   or  Youthfid  Serv- 

ant, 1425 

(b)  Conditions  Preceding  Injury,  1426 

(c)  Conditions  After  Injury,  1427 

(d)  Precautions  Against  Recurrence  of  Injury,  1428 

(e)  Other  Accidents  or  Acts  of  Negligence,  1429 

(f)  Defective  or  Dangerous  Machinery,  Appli- 

ances, and  Places,  1430 

(1)  In  General,  1430 

(2)  Customary  Appliances  or  Methods,  1431 

(3)  Inspection,  Repair,  and  Test,  1432 
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(g)  MetJiods  of  Work  and  Rules,  1433 

(1)  In  General,  1433 

(2)  Customary  Methods,  1433 

(h)  War7iing  and  Instr  ucting  Servant,  1434 

(i)  Employment   or   Retention  of  Iiconijjetent 

Servants,  1434 

(1)  In  General,  1434 

(2)  Retention   or   Discharge   After  Acci- 

dent, 1435 

(3)  Other  Acts  of  Negligence,  1435 

(4)  Ilahits  and  Reputation,  1436 
(j)  Insufficient  Force  For  Work,  1437 

(iv)  Fellow  Service,  1437 

(v)  Assumption  of  Risk,  1437 

(a)  In  General,  1437 

(b)  Notice    or    Complaint,    and    Promise  of 

Remedy,  1438 
(vi)  Contrihuto7'y  Negligence,  1438 

(a)  In  General,  1438 

(b)  Ilahits  and  Reputation  of  In jured  Servant,  1439 

(c)  Other  Acts  of  Negligence,  1440 

(d)  Scope  of  Employment^ 

(e)  Duty  to  Discover  or  Remedy  Defect,  1440 

(f)  Precautions  Against  Known  Dangers,  1440 

(g)  Disobedience  of  Rules  or  Orders,  1440 
(ii)  Methods  of  Work,  1441 

(1)  Ii  General^  1441 

(2)  Customary  Methods,  1441 
c.  Weight  and  Sufficiency,  1441 

(i)  In  General,  1441 
(ii)  Existence  of  Relation,  1442 
(in)  Cause  of  Injury,  1442 

(iv)  Negligence  of  Master,  1444 

(a)  In  General,  1444 

(b)  Existence  of  Defect  or  Happening  of  Accident 

or  Injury,  1446 

(c)  Defective    or    Dangerous    Appliances  or 

Places,  1447 

(1)  In  General,  1447 

(2)  Customary  Appliances,  1448 

(3)  Knowledge   hy  Master   of  Defect  or 

Danger,  1450 

(d)  Methods  of  Work,  Rides,  and  Orders,  1451 

(e)  Employment  or  Retention  of  Incompetent  Serv- 

ants, 1452 

(1)  In  General,  1452 

(2)  Happening  of  Accident  or  Single  Act  of 

Negligence,  1453 

(3)  Cause  of  Injury,  1453 

(f)  Insufficient  Force  For  Work,  1453 

(v)  Negligence  of  Fellow  Servants,  1454 

(a)  Relation  J^etween  Servants,  1454 

(b)  Negligence  of  Fellow  Servant,  1454 

(vi)  Assumption  of  Risk,  1454 
(vii)  Contributory  Negligence,  1455 

4.  Measure  of  Damages,  1458 

a.  In  General,  1458 

b.  Exemplary  Damages,  1458 
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5.  Conduct  of  Trial,  1459 

6.  Questions  of  Lav:)  and  Eact,  1459 

a.  In  General,  1459 

(i)  Statement  of  Ride,  1459 

(ii)  Relation  of  Parties,  1459 
(ill)  Nature  and  Cause  of  Injury,  1460 
(iv)  Scope  of  Employ nient,  1461 

fv)  Presumptions,  1462 

b.  Negligence  on  Part  of  Master,  1462 

(i)  In  General,  1462 

(ii)  Care  of  Inex2)erienced  or  Youthful  Servant,  1463 
(ill)  Tools,    Machinery,   Appliances,   or    Places  For 
Work,  1463 

(iv)  Methods  of  WorTc,  Rules^  or  Orders,  1470 

(a)  Methods  of  Work,  1470 

(b)  Rides,  1472 

(1)  Construction,  1472 

(2)  Dtity  to  Promulgate  and  Enforce,  1472 

(3)  Reasonableness  and  Sufficiency,  1473 
(4:)  Waiver,  1473 

(c)  Orders,  1473 

(v)  Warning  and  Instructing  Servant,  1473 

c.  Eellow  Service,  1474 

(i)  Existence  of  Relation,  1474 

(ii)  Numher  and  Supervision,  1476 
(ill)  Competency,  1476 

(iv)  Statutes  Abolishing  or  Limiting  Doctrine,  1477 

(v)  Negligence  of  Eellow  Servan  t,  1477 

(vi)  Cause  of  Injury^  1477 

(vii)  Concurrent    Negligence    of   Master  and  Eellow 
Servant,  1478 

d.  Assumption  of  Risks,  1478 

e.  Contributory  Negligence,  1482 

7.  Instructions^  1491 

a.  In  General,  1491 

(i)  Eorm  and  Sufficiency  Generally,  1491 

(ii)  Conflict  of  Laws,  1493 
(ill)  Relation  of  Parties,  1493 

(iv)  Conformity  to  Pleadings  and  Issues,  1494 

(v)  Presumptions  and  Burden  of  Proof,  1495 
(vi)  Cause  (f  Injury,  1496 

(vii)  Accidental  or  Improbable  Injury,  1496 

(viii)  Invading  Province  of  Jury,  1497 

b.  Negligence  on  Part  of  Master,  1497 

c.  Negligence  of  Eellow  Servants,  1502 

d.  Assumption  of  Risk,  1503 

(i)  In  General,  1503 

(ti)  Inexperienced  or  Youthf  ul  Servants,  1505 
(ill)  Choice  of  Dangerous  Method  of  Work,  1506 
(iv)  Risks  Outside  Scope  of  Emptloyment,  1506 

(v)  Notice  or  Complaint  to  Master,  and  Promise  of 

Remedy,  1506 

(vi)  Concurred  t  Negligence  of  Master,  1506 

e.  Contributory  Negligence,  1507 

(i)  In  General,  1507 

(ii)  Scope  of  Employment,  1510 

(ill)  Inexperienced  or  Youthful  Servants,  1510 
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(iv)  Duty  to  Discover  or  Remedy  Defect^  1511 
(v)  Methods  of  Work,  1511 
(vi)  Disobedience  of  Rules  and  Orders^  1512 
(vii)  Compliance  With  Commands^  1512 
(viii)  Acts  in  Emergencies,  1513 
(ix)  Injury  Avoidable  by  Care  of  Master,  1513 

8.  Verdict  and  Findings,  1513 

a.  General  Verdict,  1513 

b.  Sufficiency  of  Findings  to  Sustain   Verdict  or  Judg- 

ment, 1513 

c.  Responsiveness  to  Issues  and  Instructions,  1515 

d.  Constrxiction,  1515 

9.  Neio  Trial,  1515 

10.  Appeal  and  Error,  1515 

a.  In  General,  1515 

b.  Review  of  Questions  of  Fact,  1516 

c.  Harmless  Error,  1517 

Y.  LIABILITY  FOR  INJURIES  TO  THIRD  PERSONS,  1518 
A.  Acts  or  Omissions  of  Servants,  1518 

1.  Grounds  on  Which  Master  Held  Liable,  1518 

a.  Enumeration,  1518 

b.  Ratification  by  Master,  1518 

2.  Relation  of  Master  and  Servant,  1519 

a.  Necessity  For  Relationship,  1519 

b.  When  Relationship  Exists,  1519 

(i)  General  Rules,  1519 
(ii)  Assistants  Procured  by  Servant,  1521 
(ill)  Officers  as  Servants,  1521 
(iv)  General  and  Special  Employment,  1522 

(a)  In  General,  1522 

(b)  Driver  and  Team  Hired  to  Third  Person,  1524 

c.  Joint  Employment,  1525 

d.  Termination  of  Relation,  1525 

e.  Persons  to  Whom  Master  Is  Liable,  1525 

3.  Nature  of  Act  or  Omission,  1525 

a.  Scope  of  Emploijment,  1525 

(i)  General  Rule,  1525 
(ii)  Exceptions  to  Rule,  1526 

b.  Wilful  or  Malicious  Acts  of  Servant,  1527 

c.  Criminal  Acts,  1529 

d.  Liability  For  Particular  Acts  or  Omissions,  1529 

(i)  Negligence,  1529 
(ii)  Other  Torts,  1531 

4.  Acts  Within  Scope  of  Employment,  1533 

a.  General  Rules,  1533 

b.  Violations  of  Instructions  or  Orders,  1535 

c.  Act  of  Servant  in  His  Own  Behalf,  1536 

(i)  General  Rules,  1536 

(ii)  Mischievous  Acts  For  Pleasure  of  Servant,  1538 

d.  Particular  Acts,  1539 

(i)  Setting  Fires,  1539 

(ii)  Invitation  to  Go  on  Premises  or  to  Ride,  1539 
(ill)  Assault  and  Battery,  1539 

(a)  In  General,  1539 

(b)  Shooting,  1541 

(iv)  Arrest  and  False  Imprisonment,  1541 
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(v)  Malicious  Prosecution^  1543 

(vi)  Trespass,  1543 

(vii)  Conversion,  1543 

5.  Personal  Liability  of  Servant,  1543 

a.  General  Pides,  1543 

b.  To  Co-Servant,  1544 

c.  To  Master,  1545 

6.  Joint  Liability  of  Master  and  Servant,  1545 
Y.  Criminal  and  Penal  Pesponsihilities,  1545 
8.  Lndemnity  to  Servant,  1546 

B.  Worh  of  Lndependent  Contractor,  1546 
1.  y^ho  Are,  1546 


b.  Right  to  Control,  1547 

c.  Right  of  Supervision,  1549 

d.  Control  of  Premises,  1551 

e.  Mode  of  Pay  men  t,  1551 

f .  Fimiishing  of  Material  and  Appliances,  1551 

g.  Power  to  Terminate  Contract,  1552 
li.  Power  Over  Assistants,  1552 

i.  Subcontractors,  1552 

j.  Z^W(2Z  Capacity  of  Servant  and  Contractor,  1552 

2.  General  Rule  as  to  JSfon  -Liability  of  Contractee,  1553 

a.  Contractor  Not  Servant,  1552 

b.  Early  English  Rule,  1553 

c.  Existing  Rule,  1553 

d.  Application  to  Particular  Contracts,  1555 

e.  Acts  of  Subcontractors,  1556 

3.  Circumstances  Under  Wliich  Contractee  Liable,  1557 

a.  Ln  General,  1557 

b.  Lnjury  From  W orh  Contractor  Employed  to  Do,  1557 

(i)  In  General,  1557 
(ii)  Defective  Plans  or  Methods,  1559 

c.  Worh  Dangerous  Unless  Precautions  Observed,  1559 

d.  Non  -Delegable  Duties  of  Contractee,  1562 
(i)  Statem.ent  of  Ride,  1562 


(ill)  Existence  of  Corporate  Franchise,  1564 
(ivj  Contract  Duties,  1565 

e.  Employment  of  Incompetent  Contractor,  1565 

f.  Active  Interference  With  Worh,  1565 

g.  Ratification  of  Contractor'' s  Act,  1566 

li.  Abandonment,  Completion,  or  Acceptance  of  the  Worh^lh^^ 
i.  Faihcre  to  Remedy  Nuisance,  1566 
j.  Joint  Wrongful  Act,  1566 

4.  Stipulations  as  Exempthig  Contractee  From  Liability,  1567 

5.  Liability  of  Contractee  to  Servants  of  Contractor,  1567 

a.  General  Rule,  1567 

b.  Safety  of  Place  to  Worh  and  Appliances,  1568 
C.  Actions,  1570 

1..  General  Considerations,  1570 

2.  Grounds  and  Defenses,  1570 

3.  Parties,  1571 

4.  IHeading,  1571 

a.  Ln  Genercd,  1571 

b.  Evidence  Admissible  Under  Pleadings,  1573 


a.  Definition,  1546 


Under  License,  1563 
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5.  Evidence^  1572 

a.  Presumptions  and  Burden  of  Proofs  1572 

b.  Admissihility ^  1573 

(i)  Existence  of  Relation^  1573 
(ii)  Negligence  in  Employing  Servant^  1574 
(ill)  Negligence  of  Servant,  1574 
(iv)  Scope  of  Employment,  1574 
(v)  Liability  For  A  cts  of  Contractor,  1^1^ 
(vi)  Evidence  as  to  Damages,  1575 

c.  Weight  and  Sufficiency,  1575 

6.  Matters  to  Be  Proved,  1576 

7.  Questions  of  Fact,  IblQ 

a.  In  General,  1576 

b.  Nonsuit  or  Directed  Verdict,  1577 

8.  Instructions,  1578 

9.  Verdict,  Findings,  and  Judgment,  1579 
10.  Appeal  and  Error,  1580 

VI.  LIABILITY    OF     THIRD     PERSON    TO    MASTER    FOR     INJURIES  TO 
SERVANT,  1580 

VII.  INTERFERENCE  WITH  THE  RELATION  BY  THIRD  PERSONS,  1580 

A.  Civil  Liability,  1580 

1.  Enticing  Servant  to  Leave  Employment,  1580 

a.  General  Ride,  1580 

b.  Relation  of  Master  and  Servant,  1582 
C.  Actio7is,  1582 

d.  Damages,  1583 

2.  Injury  to  Servant  by  Malicious  Procurement  of  Discharge,  1583 

a.  Liability  in  General,  1583 

b.  Motive,  1584 

c.  Pleading  and  Evidence,  1585 

d.  Damages,  1585 

B.  Criminal  Prosecutions,  1585 

1.  Offenses,  1585 

a.  In  General,  1585 

b.  ^Yhat  Constitutes  Enticing,  1586 

c.  Who  Are  Servants  or  Laborers,  1586 

d.  Infant  Servants,  1586 

2.  Procedure,  1586 

a.  Indictment  or  Complaint,  1586 

b.  Variance,  1587 

c.  Evidence,  1587 

CROSS-REFERENCE3S 

For  Matters  Relating  to  : 

Agent,  see  Principal  and  Agent. 
Apprentice,  see  Apprentices. 
Boycott,  see  Conspiracy  ;  Labor  Unions. 
Conspiracy,  see  Conspiracy. 
Constitutionality  of  Statutes : 

Enlarging  Liability  of  Master  For  Servant's  ]N"egligence,  see  Constitutional 
Law. 

Limiting  Fellow  Servant  Doctrine,  see  Constitutional  Law. 
Regulating : 

Employment  of  Servants,  see  Constitutional  Law. 
Hours  of  Labor,  see  Constitutional  Law. 
Payment  of  Wages  to  Employees,  see  Constitutional  Law. 
Sales  of  Goods  to  Employees,  see  Constitutional  Law. 
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For  Matters  Relating  to  —  {continued^ 
Convict  Labor  Contract,  see  Convicts. 

Employer's  Liability  Insurance,  see  Employer's  Liability  Insurance. 
Employment : 

By  Another  as  Defense  to  Crime,  see  Criminal  Law. 

Of  Assignor  by  Assignee,  see  Assignments  For  Benefit  of  Creditoes. 

Of  Watchman,  see  Fire  Insurance. 
Fidelity  Insurance,  see  Fidelity  Insurance. 
Labor  Combination,  see  Labor  Unions. 
Master  and  Apprentice,  see  Apprentices. 
Master  of  Vessel,  see  Shipping. 
Picketing,  see  Conspiracy  ;  Labor  Unions. 
Pilot,  see  Pilots. 
Public  Officer,  see  Officers. 
Seaman,  see  Seamen. 
Servant  or  Employee : 

Admission  of,  as  Evidence,  see  Criminal  Lav^  ;  Evidence. 

Agency  of,  see  Principal  and  Agent. 

As  Defendant  in  Injunction  Proceeding,  see  Injunctions. 

As  Part  of  Family,  see  Homesteads. 

As  Passenger,  see  Carriers. 

Burglary  by  Domestic  Servant,  see  Burglary. 

Civilian,  see  Army  and  Navy. 

Concealment  of  Cause  of  Action  by,  see  Limitations  of  Actions. 
Contract  by : 

Generally,  see  Principal  and  Agent. 

To  Furnish  Labor,  see  Contracts. 
Conversion  by  Servant,  see  Larceny. 

Conviction  of  Master  or  Employer  as  Bar  to  Prosecution  of,  see  Criminal 
Law. 

Criminal  Pesponsibility  For : 

Adulteration,  see  Adulteration. 

Gaming,  see  Gaming. 
Disqualification  to  Serve  as  Juror  in  Action  By  or  Against  Master  or 

Employer,  see  Juries. 
Embezzlement  by,  see  Embezzlement. 
Examination  of.  Before  Trial,  see  Discovery. 
Garnishment  of  Interest  of,  see  Garnishment. 
Infant,  see  Parent  and  Child. 

Injunction  By  or  Against,  see  Injunctions  ;  Labor  Unions. 

In  Marine  Service  or  Employment,  see  Seamen.  . 

Libel  of,  see  Libel  and  Slander. 

Negligence  of.  Imputed  to  Master,  see  Negligence. 

Of  Corporation  Subject  to  Garnishment,  see  Garnishment. 

Of  Municipality,  see  Municipal  Corporations. 

Of  United  States,  see  United  States. 

Possession  by,  see  Fraudulent  Conveyances. 

Public,  see  Officers. 

Self-Serving  Declaration  by,  see  Evidence. 

Services  Performed  Not  in  Course  of  Employment,  see  Work  and  Labor. 

Slander  of,  see  Libel  and  Slander. 

Statement  of,  as  Evidence,  see  Evidence. 

Violation  of  Injunction  by,  see  Injunctions  ;  Labor  Unions. 
Stipulation  For  Employment  of  Debtor,  see  Fraudulent  Conveyances. 
Strike,  see  Conspiracy  ;  Labor  Unions. 
Teacher,  see  Schools  and  School-Districts. 
Trade  Union,  see  Labor  Unions. 
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1.  DEFINITIONS. 

A.  Master.^  He  is  to  be  deemed  a  master  who  has  the  superior  choice,  control, 
and  direction  of  the  servant,  and  whose  will  the  servant  represents,  not  merely  in 
the  ultimate  result  of  the  work,  but  in  the  details.^ 

B.  Servant^ — l.  In  General.  A  servant  has  been  defined  to  be:  (1)  A 
person  employed  to  labor  for  the  pleasure  or  interest  of  another ;  especially,  in 
law,  one  employed  to  render  service  or  assistance  in  some  trade  or  vocation,  but 
without  authority  to  act  as  agent  in  place  of  his  employer;  an  employee;'^  and 


1.  Employer  defined  see  15  Cyc.  1034. 
Independent  contractor  defined  see  infra,  II, 

A,  4,  a. 

Vice-principal  defined  see  infra,  TV,  G,  4,  a, 

(VI). 

2.  Shearman  &  Redf.  Negl.  p.  83  [quoted 
in  Central  Coal,  etc.,  Co.  v.  Grider,  115  Ky. 
745,  755,  74  S.  W.  1058,  25  Ky.  L.  Rep.  165, 
65  L.  R.  A.  455;  Robinson  v.  Webb,  11  Bush 
(Ky.)  464,  477]. 

Other  definitions  are :  "  One  who  not  only 
prescribes  the  end,  but  directs,  or  at  any 
time  may  direct,  the  means  and  methods  of 
doing  the  work."  Bailey  v.  Troy,  etc.,  R. 
Co.,  57  Vt.  252,  261,  52  Am.  Rep.  129. 

"  One  who  not  only  prescribes  to  the  work- 
man the  end  of  his  work,  but  directs,  or  at 
any  moment  may  direct,  the  means  also,  or, 
as  it  has  been  put,  retains  the  power  of  con- 
trolling the  work."  Pollock  Torts  (4th  ed. ) 
72  [quoted  in  Powers  v.  Massachusetts  Hom- 
ceopathic  Hospital,  109  Fed.  294,  298,  47  C.  C. 
A.  122,  65  L.  R.  A.  372]. 

"  One  who  exercises  personal  authority  over 
another,  and  that  other  is  his  servant."  1 
Minor  Inst.  (3d  ed.)  c.  14,  p.  179  [quoted  in 
Ginter  v.  Shelton,  102  Va.  185,  188,  45  S.  E. 
892]. 

3.  The  correlative  of  "  master "  see  Im- 
perial Diet,  [quoted  in  Lang  v.  Simmons,  64 
Wis.  525,  530,  25  N.  W.  650]  ;  W^orcester 
Diet,  [quoted  in  Lang  V.  Simmons,  supra]. 

Fellow  servant  defined  see  infra,  IV,  G,  3,  a. 

Distinguished  from:  Agent  see  Principal 
AND  Agent.  Independent  contractor  see  in- 
fra, II,  A,  4. 

The  several  classes  of  servants  are  [  ( 1 ) 
slaves;]  (2)  menial  servants;  (3)  appren- 
tices; (4)  laborers;  (5)  stewards,  bailiffs, 
factors,  agents,  etc.  Ginter  v.  Shelton,  102 
Va.  185,  45  S.  E.  892.  The  first  sort  of  serv- 
ants acknowledged  by  the  laws  of  England 
are  "  menial  servants,"  so  called  from  being 
intra  mcenia,  or  domestics.  Another  species 
of  servants  are  called  "  apprentices,"  from 
apprendre,  to  learn.  A  third  species  of  serv- 
ants are  laborers,"  who  are  only  hired  by  the 
day  or  week,  and  do  not  live  intra  mcenia,  as 
part  of  the  family.  There  is  yet  a  fourth 
species  of  servants,  if  they  may  be  so  called, 
being  rather  in  a  superior  — a  ministerial 
—  capacity,  such  as  stewards,  factors,  and 
bailiffs,  whom,  however,  the  law  considers  as 
servants  pro  tempore  with  regard  to  such  of 
their  acts  as  affect  their  master's  or  employ- 
er's property.  Besides  these  four  sorts  of 
servants  may  be  mentioned  clerks  and  shop- 


men, who,  however  confidentially  they  may  be 
employed,  are  servants  in  the  eye  of  the  law ; 
merchant  seamen;  persons  working  in  mills 
and  factories,  or  mines  and  collieries.  Lewis 
v.  Fisher,  80  Md.  139,  30  Atl.  608,  45  Am.  St. 
Rep.  327,  26  L.  R.  A.  278  [citing  1  Blackstone 
Comm.  c.  14)  ]. 

Common-law  distinction  between  menial 
and  other  servants  repudiated  see  Haskins  v» 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780  [dis- 
approving Burgess  v.  Carpenter,  2  S.  C  7, 
16  Am.  Rep.  643].  See  also  Salter  v.  How- 
ard, 43  Ga.  601;  Jones  v.  Blocker,  43  Ga. 
331;  Walker  v.  Cronin^  107  Mass.  555.  Com- 
pare Boniface  v.  Scott,  3  Serg.  &  R.  (Pa.) 
351;  Ex  p.  Meason,  5  Binn.  (Pa.)  167. 

4.  Standard  Diet,  [quoted  in  Ginter  v. 
Shelton,  102  Va.  185,  188,  45  S.  E.  892]. 

Other  definitions  are:  "A  person  employed 
by  another  to  render  personal  services  to  the 
employer."  In  re  Grubbs-Wiley  Grocery  Co., 
96  Fed.  183,  184. 

'•'A  person  that  attends  another  for  the 
purpose  of  performing  menial  offices  for  hire, 
or  who  is  employed  by  another  for  such 
offices  or  other  labor,  and  is  subject  to  hia 
command."  Imperial  Diet,  [quoted  in  Lang 
V.  Simmons,  64  Wis.  525,  530,  25  N.  W.  650]. 

"A  person  who,  by  contract  or  operation  of 
law,  is  for  a  limited  period  subject  to  the 
control  of  another  in  a  particular  trade, 
business,  or  occupation."  Wood  M.  &  S.  §  1 
[quoted  in  Ginter  v.  Shelton,  102  Va.  185, 
188,  45  S.  E.  892]. 

"  One  who  does  work  under  the  direction  of 
another,  who  not  only  prescribes  to  the  work- 
man the  nature  of  his  work,  but  directs,  or 
at  any  moment  may  direct,  the  means  also, 
or,  as  it  has  been  put,  retains  the  power  of 
controlling  the  work."  Powers  v.  Massachu- 
setts Homoeopathic  Hospital,  109  Fed.  294, 
298,  47  C.  C.  A.  122,  65  L.  R.  A.  372. 

"  One  who,  for  a  valuable  consideration, 
engages  in  the  service  of  another,  and  under- 
takes to  observe  his  directions  in  some  lawful 
business."  Central  Coal,  etc.,  Co.  v.  Grider, 
115  Ky.  745,  755,  74  S.  W.  1058,  25  Ky.  L. 
Rep.  165. 

"  One  who,  for  wages,  serves  his  employer, 
following  his  direction  in  performing  the 
work."  Holmes  v.  Tennessee  Coal,  etc.,  Co., 
49  La.  Ann.  1465,  1469,  22  So.  403. 

"  One  who  is  employed  to  perform  an  in- 
ferior and  menial  service."  Epps  v.  Epps,  IT 
111.  App.  196,  201. 

"  One  who  is  employed  to  render  personal 
service  to  his  employer,  otherwise  than  in  the 
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(2)  specifically,  a  person  hired  to  assist  in  domestic  matters,  living  within  the 
employer's  house,  and  making  part  of  his  family  ;  hired  help.^  The  word  "  serv- 
ant "  in  our  legal  nomenclature  has  a  broad  signihcance,  and  embraces  all  persons, 
of  whatever  rank  or  position,  who  are  in  the  employ  and  subject  to  the  direction 
or  control  of  another  in  any  department  of  labor  or  business.  Indeed,  it  may  in 
most  cases  be  said  to  be  synonymous  with  employee.^  However,  the  proper 
meaning  to  be  given  to  the  word  in  the  particular  case  is  frequently  governed  by 
the  context  or  the  intent  with  which  it  is  employed.''' 

2.  Public  Servant.  There  are  two  classes  of  public  servants  —  officers,  or 
those  whose  functions  appertain  to  the  administration  of  government;^  and 
employees,  or  those  whose  employment  is  merely  contracted.^ 

11.  THE  RELATION.io 
A.  Creation  and  Existence  —  l.  What  Constitutes  Relation.    The  relation 
of  master  and  servant  exists  whenever  the  employer  retains  the  right  to  direct  the 


pursuit  of  an  independent  calling,  and  who 
in  such  service  remains  entirely  under  the 
control  and  direction  of  the  latter,  who  is 
called  his  master."  Hedge  v.  Williams,  131 
Cal.  455,  459,  63  Pac.  721,  64  Pac.  106,  82 
Am.  St.  Rep.  366;  Murray  v.  Dwight,  161 
N.  Y.  301,  305,  55  N.  E.  901,  902,  48  L.  R.  A. 
673;  Baldwin  f.  Abraham,  57  N.  Y.  App. 
Div.  67,  77,  67  N.  Y.  Suppl.  1079;  Singer  v. 
McDermott,  30  Misc.  (N.  Y.)  738,  741  62 
N.  Y.  Suppl.  1086. 

"A  person  who  performs  for  another  any 
kind  of  service;  in  which  sense  the  word 
would  be  equivalent  to  '  employe  '  or  '  agent.'  " 
Epps  V.  Epps,  17  111.  App.  196,  201. 

"  One  who  serves "  ( Worcester  Diet. 
[quoted  in  Lang  v.  Simmons,  64  Wis.  525, 
530,  25  N.  W.  650] ) ,  or  attends,  whether 
voluntarily  or  involuntarily,  a  person  em- 
ployed by  another,  and  subject  to  his  orders; 
one  who  exerts  himself  or  herself  or  labors 
for  the  benefit  of  a  master  or  employer." 
Century  Diet,  [quoted  in  Ginter  v.  Shelton, 
102  Va.  185,  188,  45  S.  E.  892),  "or  does 
service  voluntarily  or  involuntarily;  a  person 
who  is  employed  by  another  for  menial  offices 
or  for  other  labor,  and  is  subject  to  his  com- 
mand; a  person  who  labors  or  exerts  himself 
for  the  benefit  of  another,  his  master  or  em- 
ployer; a  subordinate  helper."  Webster  Diet. 
[quoted  in  Flesh  v.  Lindsay,  115  Mo.  1,  18, 
21  S.  W.  907,  37  Am.  St.  Rep.  374]. 

5.  Standard  Diet,  [quoted  in  Ginter  v. 
Shelton,  102  Va.  185,  188,  45  S.  E.  892]. 

6.  Wood  M.  &  S.  §  1  [quoted  in  Hand  v. 
Cole,  88  Tenn.  400,  404,  12  S.  W.  922,  7 
L.R.A.  96]. 

The  term  "  servant "  is  very  broad,  and,  if 
taken  in  its  legal  sense,  would  embrace  all 
classes  of  persons  retained,  hired,  or  em- 
ployed in  the  business  of  another.  Matter  of 
Miller,  1  Ashm.  (Pa.)  323,  327. 

Employee  defined  see  15  Cyc.  1029. 

Laborer  defined  see  24  Cyc.  810. 

"Any  person  who  works  for  another  for  a 
salary  is  a  servant  in  the  eye  of  the  law." 
Frank  v.  Herold,  63  N.  J.  Eq.  443,  451,  52 
Atl.  152. 

A  workman  by  the  piece,  who,  by  his  in- 
dustry and  labor,  gives  the  required  shape 
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to  the  material  of  his  employer,  and  who  has 
no  interest  in  the  work,  and  is  not  under  a 
contract,  is  a  servant  and  ordinary  employee. 
The  same  is  true  of  a  laboring  man  who 
works  by  the  job  in  unloading  a  car  of  coal 
under  the  direction  and  subject  to  the  control 
of  the  employer.  Holmes  v.  Tennessee  Coal, 
etc.,  Co.,  49  La.  Ann.  1465,  22  So.  403. 

7.  State  f.  Conover,  3  Harr.  (Del.)  565; 
Epps  V.  Epps,  17  111.  App.  196;  Burgess  v. 
Carpenter,  2  S.  C.  7,  16  Am.  Rep.  643 ;  Quinn 
V.  Kansas  City,  etc.,  R.  Co.,  94  Tenn.  713,  30 
S.  W.  1036,  45  Am.  St.  Rep.  767,  28  L.  R.  A. 
552;  Hand  v.  Cole,  88  Tenn.  400,  12  S.  W. 
922,  7  L.  R.  A.  96;  In  re  Scanlan,  97  Fed. 
26 ;  Rex  V.  Hayden,  7  C  &  P.  445,  32  E.  C.  L. 
699.    See  also  24  Cyc.  813  note  95. 

8.  Moll  V.  Sbisa,  51  La.  Ann.  290,  25  So. 
141.  See  State  v.  King,  154  Ind.  621,  57 
N.  E.  535,  where  it  is  said :  The  term  '  pub- 
lic servants '  is  commonly  used,  and  properly 
so,  to  include  county  officials,  who,  in  a  politi- 
cal sense,  are  considered  as  the  agents  of 
the  people  in  managing  and  conducting  the 
business  of  the  county." 

Public  officers:  Generally  see  Officers, 
and  Cross-References  Thereunder.  Of  county 
see  Counties.  Of  municipality  see  Munici- 
pal CoEPORATiONS.  Of  state  see  States.  Of 
town  see  Towns.  Of  United  States  sec 
United  States.  See  also  Army  and  Navy; 
Clerks  of  Courts;  Courts;  Court  Commis- 
sioners; Judges;  Militia;  Prosecuting 
Attorneys;  Sheriffs  and  Constables; 
United  St'ates  Commissioners;  United 
States  Marshals;  War. 

9.  Moll  v.  Sbisa,  51  La.  Ann.  290,  25  So. 
141. 

Public  employees:  Of  county  see  Coun- 
ties. Of  municipality  see  Municipal  Cor- 
porations. Of  state  see  States.  Of  town 
see  Towns.  Of  United  States  see  United 
States. 

10.  As  affecting  liability  for  injuries  to: 
Third  persons  see  infra,  V,  A,  2,  b.  To  serv- 
ant see  infra,  IV,  A,  2,  a. 

As  basis  of  liability  for  injuries  to  third 
persons  see  infra,  V,  A,  2,  a. 

Authority  of:  Corporation  to  engage  em- 
ployee see  Corporations.    Officers  and  agents 
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manner  in  which  the  business  shall  be  done,  as  well  as  the  result  to  be  accom- 
plished, or,  in  other  words,  not  only  what  shall  be  done,  but  how  it  shall  be  done.^^ 


of  corporations  to  make  contracts  of  employ- 
ment for  corporations  see  Corporations. 
Railroad  to  engage  employee  see  Railroads. 

Contracts:  For  carrying  mail  see  Post- 
Office.  For  personal  service  as  subjects  of 
protection  and  relief  see  Injunctions.  For 
services  of  infants  see  Infants.  For  work- 
ing mines,  quarries,  and  wells  see  Mines 
and  Minerals.  To  be  rendered  by  or  for  in- 
sane persons  see  Insane  Persons. 

Contracts  of  employment:  By  agents  see 
Principal  and  Agent.  By  corporations  see 
Corporations. 

Creation  and  existence  of  relation  of  agency 
see  Principal  and  Agent. 

Effect  of  custom  to  explain  contract  of 
employment  see  Customs  and  Usages. 

Effect  of  express  or  implied  contract  for 
services  see  Work  and  Labor, 

Employment  of:  Prohibited  person  as  of- 
fense under  liquor  laws  see  Intoxicating 
Liquors.  Seamen  see  Seamen.  Servant  by 
a  married  woman  see  Husband  and  Wife. 
Teachers  see  Schools  and  School-Districts. 

Evidence  of  knowledge  of  custom  as  to 
contract  of  employment  see  Customs  and 
Usages. 

Implied  contract  for  services  in  general  see 
Work  and  Labor.  By  persons  in  family  or 
other  relation  see  Work  and  Labor. 

Municipal  employees  see  Municipal  Cor- 
porations. 

Power  of  assignee  to  employ  servant  see 
Assignments  For  Benefit  of  Creditors. 

Power  of  county  to  contract  for  employ- 
ment of  servants  see  Counties. 

Relevancy  of  evidence  to  prove  contract  of 
employment  see  Customs  and  Usages. 

Services  to  corporation  by  member  or 
stock-holder  see  Corporations. 

11.  Singer  Mfg.  Co.  v.  Rahn,  132  U.  S. 
518,  10  S.  Ct.  175,  33  L.  ed.  440  [folloiving 
New  Orleans,  etc.,  R.  Co.  v.  Banning,  15 
Wall.  (U.  S.)  649,  656,  21  L.  ed.  220].  See 
also,  as  sustaining  the  proposition,  the  fol- 
lowing cases: 

Illinois. — Wadsworth  Rowland  Co.  v.  Fos- 
ter, 50  111.  App.  513. 

Indiana. —  Indiana  Iron  Co.  v.  Cray,  19 
Ind.  App.  565,  48  N.  E.  803  [distinguishing 
New  Albany  Forge,  etc.,  Rolling  Mill  v. 
Cooper,  131  Ind.  363,  30  N.  E.  294]. 

Kentucky. —  Robinson  v.  Webb,  11  Bush 
464. 

Louisiana. —  Moffet  v.  Koch,  106  La.  371, 
31  So.  40. 

Missouri. —  Mound  City  Paint,  etc.,  Co.  r. 
Conlon,  92  Mo.  221,  4  S.  W.  922. 

A^ei/?  York. —  Butler  v.  Townsend,  126  N.  Y. 
105,  26  N.  E.  1017;  Michael  v.  Stanton,  3 
Hun  462;  Boniface  v.  Relyea,  5  Abb.  Pr, 
N.  S.  259. 

O/iio.— Gravatt  v.  State,  25  Ohio  St.  162. 
Pennsylvania. —  Stock  v.  O'Hara,  2  Pa.  Co. 
Ct.  348. 

Utah. — W^ilson  v.  Sioux  Consol.  Min.  Co., 
16  Utah  392,  52  Pac.  626. 


England. —  Reg.  v.  Steel,  2  Q.  B.  D.  37,  13 
Cox  C.  C.  354,  46  L.  J.  M.  C.  1,  35  L.  T. 
Rep.  N.  S.  534,  25  Wkly.  Rep.  34;  General 
Steam  Nav.  Co,  v.  British,  etc..  Steam  Nav. 
Co.,  L.  R.  3  Exch.  330;  Sadler  v.  Henlock,  3 
C.  L.  R.  760,  4  E.  &  B.  570,  1  Jur.  N.  S.  677, 
24  L.  J.  Q.  B.  138,  3  Wkly.  Rep.  181,  82 
E.  C.  L.  570. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  1. 

The  real  test  by  which  to  determine 
whether  a  person  is  acting  as  servant  of  an- 
other is  to  ascertain  whether,  at  the  time 
when  the  injury  was  inflicted,  he  was  subject 
to  such  person's  orders  and  control,  and  was 
liable  to  be  discharged  by  him  for  disobedi- 
ence of  orders  or  misconduct.  Wood  M.  &  S, 
§  317  [quoted  in  Indiana  Iron  Co.  v.  Cray,  19 
Ind.  App.  565,  48  N.  E.  803]. 

The  relation  exists  where  one  person  is 
willing  to  work  for  another  from  day  to  day, 
and  that  other  desires  the  labor  and  makes 
his  business  arrangements  accordingly.  Frank 
V.  Herold,  63  N.  J.  Eq.  443,  52  Atl.  152. 

"A  servant  sharing  in  a  profit  instead  of 
wages  is  not  a  partner."  Leonard  v.  Sparks, 
109  La.  543,  33  So.  594  [citing  Maunsell  v. 
Willett,  36  La.  Ann.  322;  Halliday  v.  Bride- 
well, 36  La.  Ann.  238;  Miller  v.  Chandler, 
29  La.  Ann.  88].  See  also  Ross  v.  Parkyns, 
L.  R.  20  Eq.  331,  44  L.  J.  Ch.  610,  30  L.  T. 
Rep.  N.  S.  331,  24  Wkly.  Rep.  5;  Peacock  v. 
Peacock,  2  Campb.  45;  Reg.  v.  Wortley,  5 
Cox  C.  C.  382,  2  Den.  C.  C.  333,  15  Jur. 
1137,  21  L.  J.  M.  C.  44,  T.  &  M.  636;  Har- 
rington V.  Churchward,  6  Jur.  N.  S.  576,  29 
L.  J.  Ch.  521,  2  L.  T.  Rep.  N.  S.  114,  8  Wkly. 
Rep.  302. 

Assent  of  both  parties  necessary  to  rela- 
tion see  Chicago,  etc.,  R.  Co.  v.  Argo,  82  111. 
App.  667.  See  also  St.  Louis,  etc.,  R.  Co.  v. 
Smith,  71  Ark.  290,  73  S.  W.  101. 

Special  police  officer. —  A  special  police 
officer  appointed  on  application  of  the  keeper 
of  a  theater,  by  giving  a  bond  to  the  city,  is 
not  a  servant  of  the  proprietor  of  the  theater, 
who  did  not  appoint  him,  could  not  remove 
him,  and  could  not  control  his  official  con- 
duct. Healey  v.  Lothrop,  171  Mass.  263,  50 
N.  E.  540. 

Power  of  discharge  as  test  of  relation  see 

Indiana  Iron  Co.  v.  Cray,  19  Ind.  App.  565, 
48  N.  E.  803  [distinguishing  New  Albany 
Forge,  etc.,  Rolling  Mill  v.  Cooper,  131  Ind. 
363,  30  N.  E.  294.  See  also  Pioneer  Fire- 
proof Constr.  Co.  v.  Hansen,  176  111.  100,  52 
N.  E.  17  [affirming  69  111.  App.  659]  ;  But- 
ler V.  Townsend,  126  N.  Y.  105,  26  N.  E. 
1017. 

Where  a  daughter  over  age  resides  with  her 
father,  and  by  a  tacit  understanding  con- 
tinues to  perform  certain  domestic  services, 
and  is  supplied  by  him  with  food  and  clothing, 
the  relation  of  master  and  servant  exists. 
Lipe  V.  Eisenlerd,  32  N.  Y.  229. 

Right  of  father  to  control  minor  children  as 
showing  relation  of  master  and  servant  see 
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2.  Parties.  As  a  general  rule,  every  person  of  the  full  age  of  twenty-one^ 
years,  and  not  under  any  legal  disability,  is  capable  of  becoming  either  a  master 
or  a  servant.  But  in  order  that  a  contract  of  hiring  and  service  maj^  be  legally 
binding,  it  is  necessary  that,  at  the  time  such  a  contract  is  entered  into,  the  party 
about  to  be  hired  should  be  free  from  any  other  engagement  incompatible  with 
that  into  which  he  is  about  to  enter;  in  other  words,  he  must  be  sui juris 

3.  Contracts  of  Employment  —  a.  In  General.  The  relation  of  master  and 
servant  arises  only  out  of  contract,  which,  except  where  controlled  by  the  statute 
of  frauds,^^  may  be  either  express  or  implied,  verbal  or  written  ;     and  may  contain 


Clark  V.  Fitch,  2  Wend.  (N.  Y.)  459,  20  Am. 
Dec.  639. 

To  change  the  relation  of  parent  and  minor 
child  into  that  of  master  and  servant  there 
must  be  unequivocal  acts  clearly  proving  an 
agreement  to  that  effect.  Swartz  i;.  Hazlett, 
8  Cal.  118. 

Possession  of  servant  that  of  master  see 
Perret  'G.  Sanchez,  12  La.  Ann.  687 ;  Com. 
Dudley,  10  Mass.  403;  Doe  v.  Birchmore,  9 
A.  &  E.  662,  8  L.  J.  K.  B.  108,  1  P.  D.  448, 
36  E.  C.  L.  350;  Doe  v.  Baytup,  3  A.  &  E. 
188,  1  Harr.  &  W.  270,  4  L.  J.  K.  B.  263,  4 
N.  &  M.  837,  30  E.  C.  L.  104;  Delaney  i;.  Fox, 
2  C.  B.  N.  S.  768,  26  L.  J.  C.  P.  248,  89  E.  C. 
L.  768. 

12.  Smith  M.  &  S.  1. 

13.  Amount  of  wages  see  infra,  III,  B,  3. 

Application  of  statute  of  frauds  to  con- 
tracts of  employment  relating  to  the  sale  of 
goods  see  Frauds,  Statute  of. 

Certainty  of  contracts  in  general  see  Con- 
tracts. 

Construction  of  stipulations  for  liquidating 
damages  or  penalties  see  Damages. 

Contract  by  a  parent  with  third  persons  for 
services  of  child  see  Parent  and  'Child. 

Contracts  limiting  liability  for  injuries  see 
infra,  IV,  A,  7. 

Contracts  not  to  be  performed  within  one 
year  see  Frauds,  Statute  of. 

Entire  and  severable  contracts  see  infra, 
III,  B,  4,  c. 

Indemnity  for  service  see  infra,  V,  A,  7. 

Inventions  or  discoveries  and  literary  pro- 
ductions by  servants  see  infra.  III,  A,  7. 

Recovery  for  services  rendered  under  con- 
tract voidable  under  statute  of  frauds  see 
Frauds,  Statute  of. 

Right  to  wages  see  infra,  III,  B,  1. 

Validity  of  contract  for  personal  services  as 
affected  by  public  policy  see  Contracts. 

Validity  of  contract  for  service  in  pro- 
hibited traffic  see  Contracts. 

14.  See  Frauds,  Statute  of,  20  Cyc.  147 
et  seq. 

15.  Illustrative  cases. —  Georgia. —  Pitts  v. 
Allen,  72  Ga.  69. 

Indiana. —  Price  v.  Jones,  105  Ind.  543,  5 
N.  E.  683,  55  Am.  Rep.  230;  Everitt  v.  Bass- 
ler,  25  Ind.  App.  303,  57  N.  E.  560 ;  Pennsyl- 
vania Co.  V.  Dolan,  6  Ind.  App.  109,  32  K  E. 
802,  51  Am.  St.  Rep.  289. 

Kentucky. —  Yellow  Poplar  Lumber  Co.  v. 
Rule,  106  Ky.  455,  50  S.  W.  685,  20  Ky.  L. 
Rep.  2006. 

Michigan. —  Sax  v.  Detroit,  etc.,  R.  Co., 
125  Mich.  252,  84  N.  W.  314,  84  Am.  St.  Rep. 

[II,  A,  2] 


572;  Gerardo  v.  Brush,  120  Mich.  405,  79 
N.  W.  646. 

Minnesota. —  Magoon  v.  Minnesota  Packing 
Co.,  34  Minn.  434,  26  N.  W.  235. 

Mississippi. —  Lee  v.  Hampton,  79  Miss. 
321,  30  So.  721. 

Nebraska. —  Pettis  v.  Green  River  Asphalt 
Co.,  (1904)  99  N.  W.  235. 

New  Jersey. —  Pangburn  v.  Phelps,  63 
N.  J.  L.  346,  43  Atl.  977.  Compare  Shaw  v, 
Woodbury  Glass  Works,  52  N.  J.  L.  7,  18 
Atl.  696  [affirmed  in  53  N.  J.  L.  666,  24  Atl.. 
1004]. 

Neio  York. —  Usher  v.  New  York  Cent.,, 
etc.,  R.  Co.,  76  N.  Y.  App.  Div.  422,  78  N.  Y.. 
Suppl.  508 ;  Nounenbocker  v.  Hooper,  4  E.  D. 
Smith  401;  Nicholas  v.  Mclntire,  21  N.  Y.. 
Suppl.  67. 

South  Carolina. — State  v.  Sanders,  52  S.  C. 
580,  30  S.  E.  616. 

Texas. —  East  Line,  etc.,  R.  Co.  v.  Scott,  72 
Tex.  70,  10  S.  W.  99,  13  Am.  St.  Rep.  758; 
Lang  V.  Fritze,  (Civ.  App.  1899)  54  S.  W.  36. 

Wisconsin. —  Hooker  v.  Hyde,  61  Wis.  204,. 
21  N.  W.  52. 

England. —  Gravely  v.  Barnard,  L.  R.  18^: 
Eq.  518,  43  L.  J.  Ch.  659,  30  L.  T.  Rep.  N.  S. 
863,  22  Wkly.  Rep.  891;  Stirling  t:  Maitland, 
5  B.  &  S.  840,  34  L.  J.  Q.  B.  1,  11  L.  T.  Rep. 
N.  S.  337,  13  Wkly.  Rep.  76,  117  E.  C.  L. 
840;  Whittle  v.  Frankland,  2  B.  &  S.  49,  S 
Jur.  N.  S.  382,  31  L.  J.  M.  C.  81,  5  L.  T. 
Rep.  N.  S.  639,  110  E.  C.  L.  49;  Hartley  v. 
Cummings,  5  C.  B.  247,  57  E.  C.  L.  247,  2, 
C.  &  K.  433,  61  E.  C.  L.  433,  12  Jur.  57,  17 
L.  J.  C.  P.  84;  Reg.  v.  Welch,  2  E.  &  B.  357,. 
75  E.  C.  L.  357;  Pilkington  v.  Scott,  15  L.  J. 
Exch.  329,  15  M.  &  W.  657 ;  De  Francesco  t\ 
Barnum,  63  L.  T.  Rep.  N.  S.  514. 

A  letter  containing  an  offer  to  pay  a  speci- 
fied sum  for  certain  services,  and  the  accept- 
ance of  such  order,  shown  by  the  performance 
of  the  services,  constitute  a  contract  in  writ- 
ing. Hooker  v.  Hyde,  61  Wis.  204,  21  N.  W. 
52. 

An  agreement  to  accept  employment  is  not 

necessary  to  the  validity  of  a  promise  to 
employ,  made  as  a  part  of  the  compromise  of 
an  action.  East  Line,  etc.,  R.  Co.  v.  Scott, 
72  Tex.  70,  10  S.  W.  99,  13  Am.  St.  Rep.  758. 

Signature  as  assent. —  A  memorandum,, 
sighed  by  both  parties,  reciting  that  "  I  have 
engaged "  plaintiff's  services  for  the  season 
at  a  specified  salary  is  not  unilateral.  Wal- 
ton V.  Mather,  10  Misc.  (N.  Y.)  546,  38  N.  Y. 
Suppl.  782. 

The  assent  of  an  employee  to  a  rule  re- 
quiring two  weeks'  notice  of  an  intention  to- 
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such  terms  and  conditions  as  the  parties  see  fit  to  make,  provided  thej  are  not 
illegal  and  do  not  contravene  public  policy.-^®  Where  the  consideration  is  tainted 
by  110  illegality,  but  some  of  the  promises  are  illegal,  the  illegality  of  those  which 
are  bad  does  not  communicate  itself  to  or  contaminate  those  which  are  good^ 
except  where,  in  consequence  of  some  peculiarity  in  the  contract,  its  parts  are 
inseparable,  or  dependent  upon  one  another.^' 

b.  Construction  —  (i)  In  General.  Contracts  of  employment  are  subject  to 
the  same  rules  of  construction  as  other  contracts.  In  construing  them  regard  is 
to  be  had  to  the  intention  of  the  parties,  as  shown  by  the  terms  of  the  contract, 
taking  into  consideration  the  circumstances  surrounding  its  making,  and  the  object 
had  in  view.^^  Where  there  is  no  express  contract  between  an  employer  and  an 
employee,  imposing  on  the  latter  a  higher  degree  of  skilly  care,  diligence,  and 


quit  service,  on  pain  of  forfeiture  of  wages 
due,  may  be  express  or  implied.  If  the  rule 
was  read  to  him,  and  without  objecting  he 
entered  the  employment,  the  law  implies  as- 
sent. Diamond  State  Iron  Co.  v.  Bell,  2 
Marv.  (Del.)  303,  43  Atl.  161. 

Contract  induced  by  fraud  violable  see 
Mexican  Amole  Soap  Co.  v.  Clarke,  72  111. 
App.  655. 

Withdrawal  of  offer  after  acceptance. —  A 

person  making  an  offer  of  employment,  who 
does  not  receive  a  timely  letter  of  accept- 
ance, is  not  bound,  after  receiving  such  letter, 
to  notify  the  writer  that  the  acceptance  is 
too  late.  Maclay  v.  Harvey,  90  111.  525,  32 
-Am.  Rep.  35. 

Contract  must  conform  to  statutory  re- 
quirements see  State  v.  Williams,  32  S.  C. 
123,  10  S.  E.  876,  construing  Gen.  St.  §  2081. 

16.  See,  generally.  Contracts,  9  Cyc.  465. 
Contract  for  permanent  employment  not 

against  public  polic  see  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  32  N.  E.  802,  51  Am. 
St.  Rep.  289 ;  Jessup  v.  Chicago,  etc.,  R.  Co., 
82  Iowa  243,  48  N.  W.  77;  Louisville,  etc  , 
R.  Co.  V.  Offutt,  99  Ky.  427,  36  S.  W.  181, 
18  Ky.  L.  Rep.  303,  59  Am.  St.  Rep.  467. 

A  contract  is  not  against  public  policy  be- 
cause the  master  agrees  to  pay  his  employee 
for  his  time  while  employed,  although  dis- 
charged for  inability  or  misconduct.  Ed- 
wards V.  Crepin,  68  Cal.  37,  8  Pac.  616. 

Contract  binding  on  one  party  for  a  certain 
length  of  time  but  which  the  other  might  ter- 
minate at  pleasure  held  valid  see  Gulf,  etc., 
R.  Co.  V.  Jackson,  29  Tex.  Civ.  App.  342,  69 
S.  W.  89. 

Notice  of  claim. —  A  provision  in  a  contract 
that  the  servant  shall  commence  no  action 
relating  to  the  employment  until  ten  days 
after  service  of  notice  of  his  claim  on  the 
master  is  valid.  Prudential  Ins.  Co.  v.  Hite, 
69  111.  App.  416. 

Contract  forbidden  by  law  void  see  In  re 
Clark,  1  Blackf.  (Ind.)  122,  12  Am.  Dec.  213. 

17.  St.  Louis,  etc.,  R.  Co.  v.  Matthews,  64 
Ark.  398,  42  S.  W.  902,  39  L.  R.  A.  467. 

18.  A  labama. —  Evans  i\  Cincinnati,  etc., 
R.  Co.,  78  Ala.  341. 

Georgia. —  Horan  v.  Strachan,  86  Ga.  408, 
12  S.  E.  678,  22  Am.  St.  Rep.  471. 

Indiana. —  Phares  v.  Lake  Shore,  etc.,  R. 
Co.,  20  Ind.  App.  54,  50  N.  E.  306. 

Louisiana. —  Tete  v.  Lanaux,  45  La.  Ann. 


1343,  14  So.  241 ;  Jeter  f.  Penn,  28  La.  Ann. 
230,  26  Am.  Rep.  98. 

Marylamd. —  Dugan  v.  Anderson,  36  Md. 
567,  11  Am.  Rep.  509. 

Massachusetts. —  Carnig  v.  Carr,  167  Mass. 
544,  46  N.  E.  117,  57  Am.  St.  Rep.  488,  35 
L.  R.  A.  512;  Blair  v,  Lafiin,  127  Mass.  518. 

Michigan. —  Schaub  v.  Welded-Barrel  Co., 
125  Mich.  591,  84  N.  W.  1095;  Schaub  v.  Arc 
Welding  Co.,  123  Mich.  487,  82  N.  W.  235. 

Missouri. — Burnetta  v.  Marceline  Coal  Co., 
180  Mo.  241,  79  S.  W.  136;  Estes  v.  Desnov- 
ers  Shoe  Co.,  155  Mo.  577,  56  S.  W.  316. 

A^e?^'  York. —  Ludlum  v.  Couch,  10  N.  Y. 
App.  Div.  603,  42  N.  Y.  Suppl.  370;  Pullar 
V.  Easton,  6  Lans.  247 ;  Schlesinger  v.  Bur- 
land,  42  Misc.  206,  85  N.  Y.  Suppl.  350; 
Osgood  V.  Paragon  Silk  Co.,  19  Misc.  186,  43 
N.  Y.  Suppl.  271. 

Pennsijlrania. —  Peniston  v.  John  Y.  Huber 
Co.,  196  Pa.  St.  580,  46  Atl.  934. 

South  Dakota. —  BoAvers  v.  Graves,  etc., 
Co.,  8  S.  D.  385,  66  N.  W.  931. 

Wisconsin. —  Ornstein  V.  Yahr,  etc..  Drug 
Co.,  119  Wis.  429,  96  N.  W.  826;  Wright  v. 
C.  S.  Graves  Land  Co.,  100  Wis.  269,  75 
N.  W.  1000;  Kellogg  v.  Citizens'  Ins.  Co.,  94 
Wis.  554,  69  N.  W  362 ;  Jennings  v.  Lyons,  39 
Wis.  553,  20  Am.  Rep.  57. 

United  States. —  Mallory  v.  Mackaye,  92 
Fed.  749,  34  C.  C.  A.  653;  Davis  v.  U.  S.,  27 
Ct.  CI.  181. 

Canada. —  Macmath  v.  Confederation  Life 
Assoc.,  36  U.  C.  Q  B.  459;  Fortier  v.  Royal 
Canadian  Ins.  Co.,  29  U.  C.  C.  P.  353;  Sims 
V.  Harris,  1  Ont.  L.  Rep.  445. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  3. 

Where  a  contract  is  made  in  view  of  well- 
established  customs  of  the  trade  to  v/hich  it 
relates,  it  is  to  be  construed  in  the  light  of 
those  customs.  Estes  v.  Desnoyers  Shoe  Co., 
155  Mo.  577,  56  S.  W.  316. 

The  use  of  the  term  "  general  superintend- 
ent "  in  a  written  contract  of  employment 
does  not  render  it  so  ambiguous  as  to  make 
the  contract  void,  since  the  parties  must  be 
deemed  to  have  used  the  term  in  the  sense 
in  which  it  would  be  understood  by  those 
engaged  in  the  same  kind  of  business. 
Schaub  V.  Arc  Welding  Co.,  123  Mich.  487,  82 
N.  W.  235. 

A  rule  adopted  several  years  after  the  em- 
pl05mient  of  a  conductor  by  a  railroad  com- 
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attention  in  the  discharge  of  the  duties  of  the  position  he  contracts  to  lill,  only 
the  ordinary  and  reasonable  skill,  care,  diligence,  and  attention  implied  by  Jaw 
can  be  required  of  him.  But  if  the  employee  contracts  for  a  higher  degree  of 
skill,  care,  and  diligence  than  the  law  implies,  he  cannot  excuse  himself  from  a 
failure  to  live  up  to  his  contract  by  merely  showing  that  he  performed  the  duties 
of  his  position  with  the  ordinary  and  reasonable  degree  of  skill,  care,  and  dili- 
gence required  of  him  by  law.  He  must  perform  his  duties  with  the  degree  and 
grade  of  service  for  which  he  contracts.^^ 

(ii)  Contracts  of  Hire  or  Lease?^  Whether  in  a  given  instance  a  contract 
is  to  be  construed  as  a  contract  of  employment  or  as  a  lease  is  to  be  determined 
by  the  terms  of  the  contract  itself,  its  object,  and  the  intention  of  the  parties  as 
gathered  from  the  circumstances  surrounding  the  transaction.'^^ 

4.  Independent  Contractors  and  Their  Employees  —  a.  Who  Are  Independent 
Contractors.  One  who  contracts  to  do  a  specific  piece  of  work,  furnishing  his 
own  assistants,  and  executing  the  w^ork  either  entirely  in  accordance  with  his  own 
ideas,  or  in  accordance  with  a  plan  previously  given  to  him  by  the  person  for 
whom  the  work  is  done,  without  being  subject  to  the  orders  of  the  latter  in  respect 
to  the  details  of  the  work,  is  an  independent  contractor,  and  not  a  servant.^^ 

b.  Relation  Between  Employer  and  Contractor's  Servants.'^''  The  relation  of 
master  and  servant  does  not  exist  between  an  employer  and  the  servants  of  an 


pany  does  not  form  part  of  the  contract  of 
employment.  Cleveland,  etc.,  R.  Co.  v.  Jen- 
kins, 174  111.  398,  51  N.  E.  811,  66  Am.  St. 
Rep.  296,  62  L.  R.  A.  922  {reversing  75  111. 
App.  17]. 

19.  Hatton  v.  Mountford,  105  Va.  96,  52 
S.  E.  847  [citing  Crescent  Horse  Shoe,  etc., 
Co.  i;.  Eynon,  95  Va.  151,  27  S.  E.  935]. 

20.  Creation  of  tenancy  at  will  or  at  suf- 
ferance by  occupancy  incident  to  service  or 
employment  see  Landlord  and  Tenant. 

Implied  tenancy  from  occupancy  incident 
to  employment  see  Landlord  and  Tenant. 

21.  Contracts  construed  as  contracts  of 
employment. —  Kansas. —  Grubb  v.  Troy,  7 
Kan.  App.  108,  53  Pac.  78. 

Missouri. —  -Woodward  v.  Conder,  33  Mo. 
App.  147,  where  the  contract  was  to  cut  and 
harvest  the  grass  on  plaintiff's  lot  for  a 
compensation  of  one  half  of  the  hay  har- 
ivested. 

North  CarolvncL. —  Neal  v.  Bellamy,  73 
N.  C.  384;  Haywood  v.  Rogers,  73  N.  C. 
320. 

Tennessee. —  Mann  v.  Taylor,  5  Heisk.  267. 

Wisconsin. —  Whitney  v.  Clifford,  46  Wis. 
138,  49  N.  W.  835,  32  Am.  Rep.  703. 

England.— 'Reg.  v.  Ashley,  1  C.  &  K.  198, 
47  E.  C.  L.  198;  Rex  v.  Rees,  7  C.  &  P.  568, 
32  E.  C.  L.  762 ;  Bertie  v.  Beaumont,  16  East 
33 ;  St.  Anne  Parish  v.  Linnean  Soc,  3  E.  & 

B.  793,  77  E.  C.  L.  793;  Rex  v.  Stock,  2  Leach 

C.  C.  1015,  R.  &  R.  138,  2  Taunt.  339,  11 
Rev.  Rep.  605. 

See  34  Cent,  Dig,  tit.  "  Master  and  Serv- 
ant," §  4. 

Contracts  construed  as  leases. —  California. 
—  Walls  V.  Preston,  25  CaJ.  59. 

Massachusetts. — Fiske  v.  Framingham  Mfg. 
Co.,  14  Pick,  491. 

Minnesota. —  Lightbody  V.  Truelsen,  39 
Minn.  310,  40  N.  W.  67. 

New  York. —  Jackson  v.  Brownell,  1  Johns. 
267,  3  Am.  Dec.  326. 
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South  Carolina. —  Whaley  v.  Jacobson,  21 
S.  C.  51. 

United  States. —  Doyle  v.  Union  Pac.  R. 
Co.,  147  U.  S.  413,  13  S.  Ct.  333,  37  L.  ed. 
223. 

See  34  Cent.  Dig,  tit.  "  Master  and  Serv- 
ant," §  4. 

22.  Liability  for  injuries  see  infra,  V,  B. 
Statutes    imposing    liability   on  railroad 

company  see  Railroads. 

23.  Hale  v.  Johnson,  80  111.  185  [followed 
and  adopted  in  Whitney,  etc.,  Co.  v.  O'Rourke, 
172  111,  177,  50  N.  E.  242  (affirming  68  111. 
App.  487)]. 

"  An  independent  contractor  is  not,  in  any 
proper  legal  sense,  a  servant  of  his  employer, 
but  is  one  exercising  an  independent  employ- 
ment under  a  contract  to  do  certain  work  by 
his  own  methods,  without  subjection  to  the 
control  of  his  employer  except  as  to  the 
product  or  result  of  the  work,  ...  It  has 
been  said  that  the  test  is,  who  has  the  gen- 
eral control  of  the  work  ?  Who  has  the  right 
to  direct  what  shall  be  done,  and  how  to  do 
it?"  Indiana  Iron  Co,  v.  Cray,  19  Ind,  App. 
565,  48  N,  E.  803,  807.  See  also  Moffet  v. 
Koch,  106  La,  371,  31  So,  40;  Faren  v.  Sell- 
ers, 39  La.  Ann.  1011,  3  So.  363,  4  Am.  St. 
Rep,  256;  Eldred  v.  Mackie,  178  Mass.  1,  59 
N.  E.  673;  Berger  v.  Mandel,  25  Misc.  (N.  Y.) 
766,  54  N.  Y.  Suppl,  987. 

A  person  employed  by  the  day  to  do  a 
piece  of  work,  and  allowed  by  the  contract  to 
adopt  his  own  methods  in  performing  it  — 
the  employer  paying  the  expenses  incurred, 
and  looking  to  him  for  results  only  —  is  an 
independent  contractor.  Groesbeck  v.  Pinson, 
21  Tex.  Civ,  App,  44,  50  S,  W.  620, 

Where  right  to  direct  is  reserved  to  em- 
ployer, the  relation  is  that  of  master  and 
servant.  Moffet  v.  Koch,  106  La.  371,  31  So. 
40,  See  also  Andrews  Bros.  Co.  v.  Burns,  22 
Ohio  Cir.  Ct,  437,  12  Ohio  Cir,  Dec.  305, 

24.  Liability  for  injuries  see  infra,  V,  B,  3. 
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independent  contractor,  nor  between  an  independent  contractor  and  the  servants 
of  a  subcontractor,  and  he  is  not  responsible  as  master  either  to  or  for  them.^  If, 
however,  the  employer  assumes  control  over  the  servant  of  an  independent  con- 
tractor and  the  work  performed  by  him,  the  relation  of  master  and  servant  exists,^' 
and  the  mere  fact  of  nominal  employment  by  an  independent  contractor  will  not 
relieve  the  master  of  liability  where  the  servant  is  in  fact  in  his  employ .^^ 

5.  Evidence  of  Employment.^^  Whether  or  not  the  relation  of  master  and  serv- 
ant exists  in  a  given  case  is  a  question  of  fact,  or  of  mixed  law  and  fact,  and  is 
to  be  proved,  as  any  other  like  question.  Generally  speaking,  any  evidence  tend- 
ing to  prove  or  disprove  the  relationship  is  admissible,  its  weight  and  sufficiency 
being  left  to  the  jury  under  the  instructions  of  tiie  court.^^ 


25.  Illinois.  —  Whitney,  etc.,  Co.  v. 
O'Rourke,  172  111.  177,  50  N.  E.  242. 

Indiana. —  Marks  v.  Indianapolis,  etc.,  R. 
Co.,  38  Ind.  440;  Indianapolis,  etc.,  R.  Co.  v. 
O'Reily,  38  Ind.  140;  Schnurr  v.  Huntington 
County,  22  Ind.  App.  188,  53  N.  E.  425. 

Iowa. —  Nash  v.  Chicago,  etc.,  R.  Co.,  62 
Iowa  49,  17  N.  W.  106;  Ney  v.  Dubuque,  etc., 
R.  Co.,  20  Iowa  347. 

Massachusetts. —  Hennebry  v.  Maynard,  174 
Mass.  428,  54  N.  E.  871. 

Neio  York. —  Deane  v.  Buffalo,  42  N,  Y. 
!App.  Div.  205,  58  N.  Y.  Suppl.  810;  Myles 
«?.  Ballston  Terminal  R.  Co.,  35  N.  Y.  App. 
Div.  143,  54  N.  Y.  Suppl.  1072;  Hughes  v. 
Smith,  31  Misc.  269,  63  N.  Y.  Suppl.  1042; 
Atcherson  r.  Troy,  etc.,  R.  Co.,  6  Abb.  Pr. 
N.  S.  329. 

Pennsylvania. —  Plymouth  Coal  Co.  v.  Kom- 
miskey,  116  Pa.  St.  365,  9  Atl.  646;  Guthrie 
V.  Horner,  12  Pa.  St.  236;  Allentown  School 
Dist.  V.  McConn,  2  Walk.  85;  Haddock  v. 
Rodkofski,  7  Pa.  Cas.  9,  9  Atl.  652. 

United  States. —  Walters  f.  Western,  etc., 
R.  Co.,  69  Fed.  679;  Central  Trust  Co.  v. 
Condon,  67  Fed.  84,  14  C.  C.  A.  314. 

England. —  Peachey  v.  Rowland,  13  C.  B. 
182,  17  Jur.  764,  22  L.  J.  C.  P.  81,  76  E.  C.  L. 
182,  16  Eng.  L.  &  Eq.  442;  Cuthbertson  v. 
Parsons,  12  C.  B.  304,  16  Jur.  860,  21  L.  J. 
C.  P.  165,  74  E.  C.  L.  304;  Ellis  t\  Sheffield 
Gas  Consumers  Co.,  2  C.  L.  R.  249,  2  E.  &  B. 
767,  18  Jur.  146,  23  L.  J.  Q.  B.  42,  2  Wkly. 
Rep.  19,  75  E.  C.  L.  767;  Knight  v.  Fox,  5 
Exch.  721,  14  Jur.  963,  20  L.  J.  Exch.  9; 
Reedie  v.  London,  etc.,  R.  Co.,  4  Exch.  244,  20 
L.  J.  Exch.  65,  6  R.  &  Can.  Cas.  184 ;  Murphey 
V.  Caralli,  3  H.  &  C.  462,  10  Jur.  N.  S.  1207, 
34  L.  J.  Exch.  14,  1.3  Wkly.  Rep.  165;  Butler 
V.  Hunter,  7  H.  &  N.  826,  31  L.  J.  Exch.  214, 
10  Wkly.  Rep.  214. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §  5. 

26.  Green  v.  Sansom,  41  Fla.  94,  25  So.  332. 

27.  American  Contracting  Co.  v.  Sammon, 
27  Ohio  Cir.  Ct.  337. 

28.  Evidence  of  employment  in  actions  for 
injuries  by  employees  see  infra,  IV,  H,  3,  a, 

(I),  (A),b,  (II), C,  (II). 

29.  Evidence  held  admissible. —  Meinert  v. 
Snow,  2  Ida.  (Hash.)  851,  27  Pac.  677 
(telegram  from  employer  to  (employee)  ; 
Hinchcliffe  v.  Koontz,  121  Ind.  422,  23  N.  E. 
271,  16  Am.  St.  Rep.  403  (letter  from  master 
written  before,  but  not  received  by  servant 


until  after,  contract  was  made)  ;  Wright  v. 
Elk  Rapids  Iron  Co.,  129  Mich.  543,  89 
N.  W.  335  [following  CTiamberlain  v.  Detroit 
Stove  Works,  103  Mich.  124,  61  N.  W.  532; 
Sines  v.  Superintendent  of  Poor,  58  Mich. 
503,  25  N.  W.  485;  Tallon  v.  Grand  Portage 
Min.  Co.,  55  Mich.  147,  20  N.  W.  878]  (evi- 
dence of  previous  hiring  by  year  to  show  em- 
ployment by  year  at  time  of  discharge )  ; 
Sax  V.  Detroit,  etc.,  R.  Co.,  125  Mich.  252,  84 
N.  W.  314,  84  Am.  St.  Rep.  572;  Corning  v. 
Walker,  100  N.  Y.  547,  3  N.  E.  290  (evidence 
that  one  had  not  been  on  pay  roll  for  a 
number  of  years  competent  to  show  non- 
employment)  ;  Gilmore  v.  Atlantic,  etc.,  R. 
Co.,  35  Barb.  (N.  Y.)  279  (partial  settle- 
ments with  agents  competent  to  show  em- 
ployment by  agents,  not  by  principal);  Barnes 
V.  Syracuse,  etc.,  R.  Co.,  12  N.  Y.  St.  354. 

Admissibility  of  parol  evidence  see  Evi- 
dence, 17  Cyc.  567  et  seq. 

Presumption  of  joint  employment  by  per- 
sons jointly  interested  see  McMahon  v.  David- 
son, 12  Minn.  357. 

Evidence  of  custom  held  inadmissible  to 
show  terms  of  express  contract  see  Hartsell 
V.  Masterson,  132  Ala.  275,  31  So.  616. 

A  letter,  on  its  face  a  reply  to  one  from 
plaintiff,  is  not  admissible  to  prove  an  em- 
ployment, without  the  production  of  the  let- 
ter to  which  it  was  a  reply,  or  an  explanation 
of  its  absence.  Breen  v.  Miehle  Printing 
Press,  etc.,  Co.,  8  Pa.  Dist.  151. 

Evidence  held  sufficient  to  establish  rela- 
tion.—  Elbert  v.  Los  Angeles  Gas  Co.,  97  Cal. 
244,  32  Pac.  9;  Paige  v.  Barrett,  151  Mass. 
67,  23  N.  E.  725;  Alberts  v.  Stearns,  50 
Mich.  349,  15  N.  W.  505;  Curley  v.  Electric 
Vehicle  Co.,  68  N.  Y.  App.  Div.  18,  74  N.  Y. 
Suppl.  35,  evidence  prima  facie  sufficient. 

Evidence  held  insufficient  to  show  relation. 
Connecticut. —  Corbin  v.  American  Mills,  27 
Conn.  274,  71  Am.  Dec.  63,  to  the  effect  that 
the  payment  of  an  employee  by  the  day,  or 
the  control  and  supervision  of  the  work  by 
the  employer,  are  not  in  themselves  decisive 
of  the  existence  of  the  relation ;  that  "  to 
get  at  the  truth  we  must  look  further,  and 
see  if  the  person  said  to  be  a  hired  servant 
and  agent  is  acting  at  the  time  for  and  in 
the  place  of  his  master,  in  accordance  with 
and  representing  his  master's  will  and  not 
his  own." 

Illinois. —  Revere  Rubber  Co.  v.  Reinhardt, 
88  111.  App.  195. 
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6.  Modification  or  Rescission  of  Contract.^^  It  is  competent  for  the  parties  to 
a  contract  of  employment  to  change  or  modify  the  same,  and  thus  by  new  condi- 
tions add  to  or  qualify  its  terins,"^  provided  a  sufficient  consideration  moves 
between  them.^^  But  a  contract  of  employment  cannot  be  modified  or 
rescinded  unless  by  mutual  consent,  except,  in  the  latter  case,  for  a  cause  which 
would  justify  a  discharo-e  from,  or  abandonment  of,  service.^^  An  employment 
terminable  at  any  time  is,  however,  subject  to  modification  at  any  time  by  either 
party  as  a  condition  of  its  continuance,^*^  and  may  even  be  split  up  so  as  to  allow 
a  recovery  for  one  part  of  a  continuous  service  and  disallow  it  for  another  part.^^ 

7.  Commencement  and  Duration  of  Employment  —  a.  In  General.  The  com- 
mencement and  duration  of  service  under  a  contract  of  employment  is  controlled 
by  the  intention  of  the  parties,  as  gathered  from  the  terms  of  the  contract,  the 
circumstances  surrounding  the  transaction,  and  the  object  had  in  view.^^ 


Iowa. —  Smith  v.  Jackson,  97  Iowa  112,  66 
N.  W.  80. 

Louisiana. —  Holmes  v.  Cromwell,  etc.,  Co., 
51  La.  Ann.  352,  25  So.  265. 

Michigan. —  Tousignant  v,  Shafer  Iron  Co., 

96  Mich.  87,  55  N.  W.  681;  Willis  v.  Toledo, 
etc.,  K.  Co.,  72  Mich.  160,  40  N.  W.  205. 

ISlew  York. —  Osterberg  v.  Trinity  Church, 
69  N.  Y.  App.  Div.  612,  74  K  Y.  Suppl.  579; 
Hess  V.  Citron,  37  Misc.  849,  76  N.  Y.  Suppl. 
994;  Lee  v.  Smith,  33  Misc.  792,  67  N.  Y. 
Suppl.  463;  Diringer  v.  Moynihan,  10  N.  Y. 
Suppl.  540. 

Oregon. —  Miles  v.  Columbia  Packers'  As- 
soc., 41  Oreg.  617,  69  Pac.  827. 

England. —  Appleby  v.  Johnson,  L.  R.  9 
C.  P.  158,  43  L.  J.  C.  P.  146,  30  L.  T.  Eep. 
N.  S.  261,  22  Wkly.  Rep.  515;  Barnsley  v. 
Taylor,  37  L.  J.  Q.  B.  39;  Chiodi  v.  Waters, 
1  Stark.  335,  18  Rev.  Rep.  777,  2  E.  C.  L. 
132. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  6. 

Evidence  held  not  inconsistent  with  claim  of 
employment  see  Mathews  v.  Wallace,  104  Mo. 
App.  96,  78  S.  W.  296. 

30.  Abandonment  of  employ  by  servant  see 
infra,  II,  C,  1,  j,  (i). 

Causes  for  abandoning  service  see  infra, 

n,  c,  1,  j.  III). 

Grounds  for  discharge  see  infra,  II,  C,  1,  j, 

31.  Youngberg  v.  Lamberton,  91  Minn.  100, 

97  N.  W.  571,  in  which  a  written  contract 
was  modified  by  parol,  and  it  was  said  that 
where  reciprocal  rights  are  granted  or  con- 
cessions are  made  by  both  parties  under  the 
parol  modifications,  and  have  been  acquiesced 
in  by  each,  the  new  arrangement  will  be 
sustained. 

"Where,  after  an  oral  contract  had  been 
partly  performed,  a  written  agreement  was 
executed,  specifying  the  term  of  service,  in- 
cluding the  past  as  well  as  the  future  time, 
and  stating  the  compensation,  it  was  held 
that  the  written  agreement  should  be  deemed 
to  embody  the  contract  relating  to  the  past 
as  well  as  to  future  service.  Blondel  v.  Le 
Vesconte,  41  Minn.  35,  42  N.  W.  544. 

32.  Davis  v.  Morgan,  117  Ga.  504,  43  S.  E. 
(732,  97  Am.  St.  Rep.  171,  61  L.  R.  A.  148. 

33.  Burgen  v.  Dwinal,  11  Ark.  314;  Allcott 
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V.  Boston  Steam  Flour  Mill  Co.,  9  Cush, 
(Mass.)  17. 

34.  Ryan  v.  Dayton,  25  Conn.  188,  65  Am. 
Dec.  560;  Horn  v.  Western  Land  Assoc.,  22 
Minn.  233;  Remington  v.  Van  Ingen,  6  Misc. 
(N.  Y.)  215,  26  K  Y.  Suppl.  878  [affirmed  in 
9  Misc.  128,  29  N.  Y.  Suppl.  301], 

35.  Johnson  v.  Gorman,  30  Ga.  612. 

Repudiation. —  If  one  who  has  hired  a  serv- 
ant ascertains  that  he  is  a  drunkard  before 
the  term  of  service  begins,  the  contract  may 
be  repudiated.  Nolan  v.  Thompson,  11  Daly 
(N.  Y.)  314. 

36.  Norton  v.  Brookline,  181  Mass.  360,  63 
N.  E.  930  [citing  Lamson  v.  American  Axe, 
etc.,  Co.,  177  Mass.  144,  58  N.  E.  585,  83 
Am.  St.  Rep.  269;  Preston  v.  American  Linen. 
Co.,  119  Mass.  400]. 

37.  Norton  v.  Brookline,  181  Mass.  360,  63 
N.  E.  930  [citing  May  v.  Gloucester,  174 
Mass.  583,  55  N.  E.  465]. 

38.  As  affecting  master's  liability  for  in- 
juries to  servant  see  infra,  IV,  A,  2,  f. 

Termination  of  employment  see  infra,  II,  C. 

39.  Illinois.  —  American  Glucose  Co.  i\ 
Lubitz,  71  111.  App.  638. 

Massachusetts. —  Poole  v.  Massachusetts 
Mohair  Plush  Co.,  171  Mass.  49,  50  N.  E.  451. 

Missouri. —  Hendricks  v.  R.  T.  Davis  Mill 
Co.,  77  Mo.  App.  224. 

NeiD  York. —  Kochmann  v.  Baumeister,  49 
N.  Y.  App.  Div.  369,  m  N.  Y.  Suppl.  503; 
Freeman  v.  U.  S.  Electric  Lighting  Co.,  76 
Hun  215,  27  N.  Y.  Suppl.  799;  Sagalowitz  v. 
Pellman,  32  Misc.  508,  66  N.  Y.  Suppl.  433; 
Howe  V.  Robinson,  13  Misc.  256,  34  N.  Y. 
Suppl.  85;  Sherwood  v.  Crane,  12  Misc.  83, 
33  N.  Y.  Suppl.  17  [affirming  9  Misc.  711,  29 
N.  Y.  Suppl.  1149];  Strakosch  v.  Strakosch, 
11  N.  Y.  Suppl.  251. 

Ohio. —  Minzey  v.  Marcy  Mfg.  Co.,  25  Ohio 
Cir.  Ct.  593;  Kevil  v.  Standard  Oil  Co.,  11 
Ohio  S.  &  C.  PI.  Dec.  114,  8  Ohio  N.  P. 
311. 

Pennsylvania. —  Kane  v.  Moore,  167  Pa.  St. 
275,  31  Atl.  631;  Beck  v.  Walkers,  24  Pa. 
Co.  Ct.  403. 

Wisconsin. —  Wright  v.  C.  S.  Graves  Land 
Co.,  100  Wis.  269,  75  N.  W.  1000;  Lewis  v. 
Newton,  93  Wis.  405,  67  N.  W.  724. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  8. 
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b.  Presumption  as  to  Commencement.  Where  no  time  is  fixed  in  a  contract 
of  employment  at  wliicli  the  person  employed  is  to  commence  work,  the  pre- 
sumption is  that  he  is  to  commence  either  at  once,  or  within  a  reasonable  time.''^ 

e.  Duration  of  General  or  Indefinite  Hiring  —  (i)  Englaxd  and  Cai^^aba.  In 
England  and  Canada,  where  no  time  is  limited  either  expressly  or  by  implication 
for  the  duration  of  a  contract  of  hiring  and  service,  the  hiring  is  considered  as  a 
general  hiring,  and  in  point  of  law  a  hiring  for  a  year,  whatever  the  form  of  the 
contract  or  nature  of  the  service  to  be  rendered.''^  I^evertheless,  it  has  been  held 
that  the  presumption  that  a  general  hiring  is  a  hiring  for  a  year  may  be  rebutted 
by  evidence  of  a  custom  with  reference  to  which  the  parties  contracted,^^  by  the 
terms  of  the  contract  itself,  or  the  nature  of  the  services  to  be  rendered,^^  or  by 
other  presumptions  rising  out  of  the  circumstances  surrounding  the  transac- 


Employment  held  conditional  on  the  giving 
of  satisfaction  see  Daveny  v.  Shattuck,  9  Daly 
(N.  Y.)  66. 

Rules  as  to  notice. —  A  manufacturing  com- 
pany has  a  right  to  make  reasonable  rules 
and  regulations  for  the  government  of  its 
employees;  and  a  rule  that  employees  must 
"  work  a  six  days'  notice  when  leaving  the 
employ  of  this  mill "  is  a  reasonable  one, 
and,  when  employees  with  a  knowledge  of 
this  rule  enter  the  service  of  the  company, 
such  rule  becomes  a  part  of  the  contract 
and  is  binding  upon  such  employees.  Willis 
V.  Muscogee  Mfg.  Co.,  120  Ga.  597,  48  S.  E. 
177. 

40.  Barnard  v.  Babbitt,  54  111.  App.  62. 
Compare  however  Russell  v.  Slade,  12  Conn. 
455,  in  which  case  it  was  held  that  the  legal 
effect  of  an  agreement  for  service  during  the 
term  of  one  year  is  not  that  the  services 
must  commence  at  a  reasonable  time  after 
the  making  of  the  agreement,  but  that  the 
servant  has  a  right  to  tender  his  services 
immediately. 

41.  Lilley  v.  Elwin,  11  Q.  B.  742,  12  Jur. 
623,  17  L.  J.  Q.  B.  132,  63  E.  C.  L.  742; 
Williams  v.  Bvrne,  7  A.  &  E.  177,  1  Jur.  578, 
6  L.  J.  K.  B.  239,  2  N.  &  P.  139,  W.  W.  &  D. 
535,  34  E.  C.  L.  112;  Rex  v.  Ardington,  1 
A.  &  E.  260,  28  E.  C.  L.  137;  Fawcett  v. 
Cash,  5  B.  &  Ad.  904,  3  L.  J.  K.  B.  113,  3 
N.  &  M.  177,  27  E.  C.  L.  381;  Rex  v.  South 
Newton,  10  B.  &  C.  838,  21  E.  C.  L.  351 ;  Bees- 
ton  V.  Collyer,  4  Bing.  309,  13  E.  C.  L.  517,  2 
C.  &  P.  607,  12  E.  C.  L.  760,  5  L.  J.  C.  P. 
O.  8.  180,  12  Moore  C.  P.  552,  29  Rev.  Rep. 
576;  Emmens  v.  Elderton,  13  C.  B.  495,  76 
E.  C.  L.  495,  4  H.  L.  Cas.  624,  10  Eng.  Re- 
print 606,  18  Jur.  21  [affirming  6  C.  &  B. 
160,  17  L.  J.  C.  P.  307,  60  E.  C.  L.  160  {re- 
versing 4  C.  B.  479,  11  Jur.  612.  16  L.  J. 
C.  P.  209,  56  E.  C.  L.  479)];  Huttman  v. 
Boulnois,  2  C.  &  P.  510,  12  E.  C.  L.  704;  Turner 
V.  Mason,  2  D.  &  L.  898,  14  L.  J.  Exch.  311, 
14  M.  &  W.  112;  Fairman  v.  Oakford,  5 
H.  &  N.  635,  29  L.  J.  Exch.  459;  Forgan  v. 
Burke,  12  Jr.  C.  L.  495;  Buckingham  r. 
Surrey,  etc..  Canal  Co.,  46  J.  P.  774,  46  L.  T. 
Rep.  N.  S.  885;  Foxall  v.  International  Land 
Credit  Co.,  16  L.  T.  Rep.  N.  S.  637;  Rex  v. 
Worfield,  5  T.  R.  506 ;  Rex  v.  Macclesfield,  3 
T.  R.  76;  Fortier  v.  Royal  Canadian  ms.  Co., 
29  U.  C.  C.  P.  353 ;  Rettinger  v.  Macdougall, 
9  U.  C.  C.  P.  485 ;  Watson  v.  Miller,  23  U.  C. 


Q.  B.  217;  McGuffin  v.  Cayley,  2  U.  C.  Q.  B. 
308. 

A  hiring  at  an  annual  salary  is  prima  facie, 
and  in  the  absence  of  any  custom  to  the  con- 
trary, a  hiring  for  a  year  certain.  Ridgway 
V.  Hungerford  Market  Co.,  3  A.  &  E.  171,  12 
Harr.  &  W.  244,  4  L.  J.  K.  B.  157,  4  N.  &  M. 
797,  30  E.  C.  L.  97;  Buckingham  v.  Surrey, 
etc..  Canal  Co.,  46  J.  P.  774,  4G  L.  T.  Rep. 
N.  S.  885;  Foxall  v.  International  Land 
Credit  Co.,  16  L.  T.  Rep.  N.  S.  637.  Com- 
29arc. McGroevy  r.  Quebec  Harbour  Com'rs,  11 
Quebec  Super.  Ct.  455. 

Presumption  strengthened  by  custom  see 
Baxter  v.  Nurse,  1  C.  &  K.  10,  47  E.  C.  L.  8, 

8  Jur.  273,  13  L.  J.  C.  P.  82,  6  M.  &  G.  935, 
46  E.  C.  L.  934,  7  Scott  N.  R.  801;  Holcroft 
V.  Barber,  1  C.  &  K.  4. 

On  a  contract  to  pay  a  salesman  by  com- 
mission no  implication  of  a  yearly  hiring 
arises.    Nayler  v.  Yearsley,  2  F.  &  F.  41. 

42.  Baxter  v.  Nurse,  1  C.  &  K.  10,  47  E.  C. 
L.  8,  8  Jur.  273,  13  L.  J.  C.  P.  82,  6  M.  &  G. 
935.  46  E.  C.  L.  934,  7  Scott  N.  R.  801. 

43.  Lex  V.  Northwingfield,  1  B.  &  Ad.  912, 

9  L.  J.  M.  C.  O.  S.  57,  20  E.  C.  L.  741 ;  Rex 
V.  Walls,  1  B.  &  Ad.  166,  20  E.  C.  L.  440; 
Bradshaw  v.  Hayward,  C.  &  M.  591,  41  E.  C. 
L.  322;  Rex  v.  Stokesley,  6  T.  R.  757;  Dick 
V.  Heron,  8  U.  C.  C.  P.  67 ;  Hughes  v.  Canada 
Permanent  Loan,  etc.,  Soc,  39  U.  C.  Q.  B. 
221. 

If  the  hiring  is  expressly  for  less  than  a 
year,  although  done  purposely  to  avoid  the 
consequences  of  a  yearly  hiring,  it  cannot  be 
held  a  yearly  hiring.    Rex  v.  Standon  Massey, 

10  East  576;  Rex  v.  Coggeshall,  6  M.  &  S. 
264;  In  re  Dunsford  Parish,  2  Salk.  535; 
Rex  V.  Mursley,  1  T.  R.  694.  But  compare 
Rex  V.  Ulverstone,  7  T.  R.  564. 

If  either  party  may  determine  the  service 
at  any  time,  the  hiring  cannot  be  considered 
a  yearly  hiring.  Rex  v.  Great  Bowden,  T 
B.  &  C.  249,  14  E.  C.  L.  117. 

If  the  master  has  not  entire  control  of  the 
servant  during  the  year,  although  he  pays 
yearly  wages,  the  hiring  is  not  a  yearly  hir- 
ing. Rex  V.  Killingholme,  10  B.  &  C.  802,  21 
E.  C.  L.  337;  Rex  v.  Lydd,  2  B.  &  C.  754,  9 
E.  C.  L.  327;  Rex  v.  Polesworth,  2  B.  &  C. 
715,  9  E.  C.  L.  311.  Compare  Reg.  v.  Rav©n- 
stonedale,  12  A.  &  E.  73,  40  E.  C.  L.  46. 

Contracts  for  job  or  piece  work  not  yeaxly 
contracts  see  Rex  v.  Woodhurst,  1  B.  &  Aid. 

[II,  A,  7,  e.  (i)] 
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tion.^*  Nor  does  the  rule  apply  to  cases  in  which  there  has  been  a  service,  but  no 
contract  of  hiring,  and  no  circumstances  from  which  a  contract  can  be  imphed.^^ 
(ii)  United  States,  In  the  United  States  a  general  or  indefinite  liiring  ia 
presumed  to  be  a  hiring  at  will,^^  in  the  absence  of  evidence  of  custom,^^  or  of 
facts  and  circumstances  showing  a  contrary  intention  on  the  part  of  the  parties.^*^ 
While  it  is  generally  held  that  the  fact  that  a  hiring  at  so  much  per  day,  week, 
month,  quarter,  or  year  raises  no  presumption  that  the  hiring  was  for  such  a 
period,  but  only  at  the  rate  fixed  for  whatever  time  the  party  may  serve,^^  yet  the 


325 ;  Trinity  v.  St.  Peter's,  W.  Bl.  444.  Com- 
pare In  re  King's  Norton,  2  Str.  1139. 

44.  Williams  v.  Byrne,  7  A.  &  E.  177,  1 
Jur.  578,  6  L.  J.  K.  B.  239,  2  N.  &  P.  139, 
W.  W.  &  D.  535,  34  E.  C.  L.  112;  Baxter  v. 
Nurse,  1  C.  &  K.  10,  17  E.  C.  L.  8,  8  Jur. 
273,  13  L.  J.  C.  P.  82,  6  M.  &  G.  935,  46 
E.  C.  L.  934,  7  Scott  N.  R.  801;  Holcroft  v. 
Barber,  1  C.  &  K.  4,  47  E.  C.  L.  4;  Bain  v. 
Anderson,  24  Ont.  App.  296  [affirmed  in  28 
Can.  Sup.  Ct.  481]. 

45.  Bayley  v.  Rimmell,  1  M.  &  W.  506. 
See  also  Broxham  v.  Wagstaflfe,  5  Jur.  845. 
Compare  Beeston  v.  Collyer,  4  Bing.  309,  13 
E.  C.  L.  517,  2  C.  &  P.  607,  12  E.  C.  L. 
760,  5  L.  J.  C.  P.  O.  S.  180,  12  Moore  C.  P. 
552,  29  Rev.  Rep.  576. 

46.  Alabama. —  Lambie  v.  Sloss  Iron,  etc., 
Co.,  118  Ala.  427,  24  So.  108;  Clark  v.  Ryan, 
95  Ala.  406,  11  So.  22;  Howard  v.  East  Ten- 
nessee, etc.,  R.  Co.,  91  Ala.  268,  8  So.  868. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Matthews,  64  Ark.  398,  42  S.  W.  902  39 
L.  R.  A.  467. 

California. —  Davidson  v.  Laughlin,  (1902) 
68  Pac.  101.  But  compare  Rosenberger  v 
Pacific  Coast  R.  Co.,  Ill  Cal.  313,  43  Pac' 
963,  construing  Civ.  Code,  §  2010. 

Colorado.— K.sins3is  Pac.  R.  Co.  v.  Rober- 
son,  3  Colo.  142. 

Georgia.— Vsirks  v.  Atlanta,  76  Ga.  828. 
But  see  Hobbs  v.  Davis,  30  Ga.  423,  where 
it  was  held  that  the  law  presumes  that 
when  a  negro  is  hired  for  plantation  pur- 
poses he  is  hired  for  the  year. 

Illinois.— Gra.j  v.  Wulff,  68  111.  App.  376; 
Morris  v.  Agnew,  57  111.  App.  229.  See  also 
Lynch  v.  Eimer,  24  111.  App.  185. 

Indiana. —  Speeder  Cycle  Co.  v.  Teeter,  18 
Ind.  App.  474,  48  N.  E.  595. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Offutt 
99  Ky.  427,  36  S.  W.  181,  18  Ky.  L.  Rep.' 
303,  59  Am.  St.  Rep.  467;  Louisville,  etc., 
R.  Co.  V.  Harvey,  99  Ky.  157,  34  S.  W.  1069, 
17  Ky.  L.  Rep.  1368. 

Maryland. —  McCuUough  Iron  Co.  v.  Car- 
penter, 67  Md.  554,  11  Atl.  176. 

New  For/c— Martin  v.  New  York  L  Ins 
Co.,  148  N.  Y.  117,  42  N.  E.  416  [affirming 
73  Hun  496,  26  N.  Y.  Suppl.  283];  Hotch- 
kiss  V.  Godkin,  63  N.  Y.  App.  Div.  468,  71 
N.  Y.  Suppl.  629;  Thill  v.  Hoyt,  37  N.  Y 
App.  Div.  521,  56  N.  Y.  Suppl.  78;  Clover 
Condensed  Milk  Co.  v.  Cushman  Bros.  Co., 
31  N.  Y.  App.  Div.  108,  52  N.  Y.  Suppl. 
769;  Lieber  v.  Priedlander,  10  N.  Y. 
App.  Div.  50,  41  N.  Y.  Suppl.  897;  Camp- 
bell V.  Jimenes,  3  Misc.  516,  23  N.  Y.  Suppl. 
333. 

[11,  A,  7.  c,  (I)] 


Ohio. —  Milner  v.  Hill,  19  Ohio  Cir.  Ct. 
663,  10  Ohio  Cir.  Dec.  749.  Compme  Bascom 
V.  Shillito,  37  Ohio  St.  431  [reversing  5  Ohio 
Dec.  (Reprint)  511]. 

Oregon. —  Christensen  v.  Pacific  Coast 
Borax  Co.,  26  Oreg.  302,  38  Pac.  127. 

Rhode  Island. —  Booth  v.  National  India 
Rubber  Co.,  19  R.  I.  696,  36  Atl.  714. 

United  States. —  Truesdale  v.  Young,  24 
Fed.  Cas.  No.  14,204. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §§  8,  9,  10. 

47.  See  Beck  v.  Thompson,  etc.,  Spice  Co., 
108  Ga.  242.  33  S.  E.  894. 

48.  Facts  held  to  show  hiring  for  a  year.— 
Alabama. —  Roddy  v.  McGetrick,  49  Ala.  159. 

California. —  Nash  v.  Kreling,  (1899)  56 
Pac.  260. 

Kentucky. —  Smith  v.  Theobald,  86  Ky.  141, 
5  S.  W.  394,  9  Ky.  L.  Rep.  449. 

Louisiana. —  Miller  v.  Gidiere,  36  La.  Ann. 
201,  contract  for  residue  of  year. 

Maryland. —  Norton  v.  Cowell,  65  Md.  359, 
4  Atl.  408,  57  Am.  Rep.  331;  Babcock,  etc., 
Co.  V.  Moore,  62  Md.  161. 

Michigan. —  Graves  v.  Lyon,  110  Mich. 
670,  68  N.  W.  985;  Chamberlain  v.  Detroit 
Stove  Works,  103  Mich.  124,  61  N.  W.  532; 
Laughlin  v.  School  Dist,  No.  17,  98  Mich. 
523,  57  N.  W.  571;  Koehler  v.  Buhl,  94 
Mich.  496,  54  N.  W.  157;  Franklin  Min.  Co. 
V.  Harris,  24  Mich.  115. 

New  YorA;.— Sabin  v.  Kendrick,  36  N.  Y. 
App.  Div.  443,  55  N.  Y.  Suppl.  840;  Krieger 
V.  Kaye,  60  N.  Y.  Suppl.  992  [affirmed  in 
31  Misc.  775,  65  N.  Y.  Suppl.  213]  ;  Bleeker 
V.  Johnson,  51  How.  Pr.  380. 

Ohio. —  Kelly  v.  Carthage  Wheel  Co.,  62 
Ohio  St.  598,  57  N.  E.  984;  Bascom  v.  Shil- 
lito, 37  Ohio  St.  431. 

Pennsylvania. —  Kane  v.  Moore,  167  Pa. 
St.  275,  31  Atl.  631;  Kirk  v.  Hartman,  63 
Pa.  St.  97;  Philadelphia  Packing,  etc.,  Co.'s 
Estate,  4  Pa.  Dist.  57;  Hassenfus  v.  Phila- 
delphia Packing,  etc.,  Co.,  15  Pa.  Co.  Ct. 
650. 

Texas. —  Texas  Brewing  Co.  v.  Walters, 
(Civ.  App.  1897)  43  S.  W.  548;  Strauss  v. 
Gross,  2  Tex.  Civ.  App.  432,  21  S.  W.  305. 

See  34  Cent.  Dig.  tit.  "Master  &  Serv- 
ant," §§  8,  9,  10. 

49.  Alabama. —  Howard  v.  East  Tennessee, 
etc.,  R.  Co.,  91  Ala.  268,  8  So.  868. 

Colorado. —  Kansas  Pac.  R.  Co.  v.  Rober- 
son,  3  Colo.  142. 

Delaware. —  Greer  v.  Arlington  Mills  Mfg. 
Co.,  1  Pennew.  58 L  43  Atl.  609. 

Maryland. —  McCullough  Iron  Co.  V.  Car- 
penter, 67  Md.  554.  11  Atl.  176. 
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rate  and  mode  of  payment  are  often  determinative  of  the  period  of  service,^  and 
in  some  cases  it  lias  been  held  that  they  do  raise  a  presumption  as  to  the  period  of 
service.^^    If  there  is  a  single  hiring,  and  the  terms  of  service  of  the  employee,  and 


Massachusetts. —  Tatterson  v.  Suffolk  Mfg. 
Co.,  106  Mass.  56. 

Michigan. —  luller  v.  Peninsular  White 
Lead,  etc..  Works,  111  Mich.  221,  69  N.  W. 
492;  Palmer  v.  Marquette,  etc..  Rolling  Mill 
Co.,  32  Mich.  274. 

Missouri. —  Evans  v.  St.  Louis,  etc.,  R.  Co., 
24  Mo.  App.  114. 

New  Jersey. —  See  Standford  v.  Fisher  Var- 
nish Co.,  43  N.  J.  L.  151. 

New  York. —  JMartin  v.  New  York  L.  Ins. 
Co.,  148  N.  Y.  117,  42  N.  E.  416;  Tucker 
V.  Philadelphia,  etc..  Coal,  etc.,  Co.,  53  Hun 
139,  6  N  Y.  Suppl.  134;  Granger  v.  Ameri- 
can Brewing  Co.,  25  Misc.  701,  55  N.  Y. 
Suppl  695  [reversing  25  Misc.  302,  54 
N.  Y.  Suppl.  590]. 

North  Carolina. —  Edwards  v.  Seaboard, 
etc.,  R.  Co.,  121  N.  C.  490,  28  S.  E.  137. 

Texas. —  Young  v.  Lewis,  9  Tex.  73. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §§  9,  10. 

Employment  by  the  year  or  at  a  yearly 
salary  is  not  changed  to  a  quarterly,  monthly, 
or  weekly  hiring  by  the  fact  that  the  pay- 
ments are  to  be  made  quarterly,  monthly,  or 
weekly.  Hassenfus  v.  Philadelphia  Packing, 
etc.,  Co.,  15  Pa.  Co.  Ct.  650.  See  also  Hemin- 
way,  etc..  Silk  Co.  v.  Porter,  94  111.  App.  609 ; 
Norton  v.  Cowell,  65  Md.  359,  4  Atl.  408,  57 
Am.  Rep.  331  (where  it  is  said  that  payment 
of  wages  quarterly,  monthly,  or  weekly  is  not 
inconsistent  with  a  yearly  hiring)  ;  Horn  v. 
Western  Land  Assoc.,  22  Minn.  233;  Larkin 
V.  Hecksher,  51  N.  J.  L.  133,  16  Atl.  703,  3 
L.  R.  A.  137 ;  Hotchkiss  v.  Godkin,  63  N.  Y. 
App.  Div.  468,  71  N.  Y.  Suppl.  629;  Kelly 
V.  Carthage  Wheel  Co.,  62  Ohio  St.  598,  57 
N.  E.  984;  Tarbox  v.  Hartenstein,  4  Baxt. 
(Tenn.)  78.  See  34  Cent.  Dig.  tit.  "Master 
and  Servant,"  §  9.  But  see  Rose  r.  Eclipse 
Carbonating  Co.,  60  Mo.  App.  28;  Pinckney  y. 
Talmage,  32  S.  C.  364,  10  S.  E.  1083. 

50.  Hiring  at  so  much  per  month  held 
monthly  hiring. —  Georgia. —  Magaralian  v. 
Wright,  83  Ga.  773.  10  S.  E.  584. 

MassacJiUsetts. —  Nichols  v.  C'oolahan,  10 
Mete.  449. 

Nevada. —  Capron  v.  Strout,  1 1  Nev.  304. 

New  York. —  Tucker  v.  Philadelphia,  etc.. 
Coal,  etc.,  Co.,  53  Hun  139,  6  N.  Y.  Suppl. 
134;  Zender  v.  Seliger-Toothill  Co.,  17  Misc. 
126,  39  N.  Y.  Suppl.  346  [reversing  16  Misc. 
296,  38  N.  Y.  Suppl.  116]. 

South  Carolina. —  Pinckney  v.  Talmage,  32 
S.  C.  364,  10  S.  E.  1083. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Sale, 
(Civ.  App.  1895)  31  S.  W.  325. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §  10. 

Control  of  intention. —  "  If  the  intention  of 
the  parties  to  a  written  contract  be  intel- 
ligible upon  the  face  of  the  instrument,  ex- 
trinsic proof  of  its  meaning  is  inadmissible, 
and  its  construction  is  for  the  court  alone. 


Glacius  V.  Black,  67  N.  Y.  563,  567;  Norton 
V.  Woodruff,  2  N.  Y.  153,  156.  But  if  its 
terms  be  so  obscure  or  ambiguous  as  not  to 
be  understood  without  the  aid  of  adventitious 
light,  then  evidence,  not  only  of  the  sur- 
rounding circumstances,  but  of  the  acts  and 
conversations  of  the  parties,  is  competent  to 
illustrate  their  intention;  and  upon  such 
evidence  the  meaning  of  the  instrument  is 
for  determination  by  the  jury."  Campbell  v. 
Jimenes,  3  Misc.  (N.  Y.)  516,  517,  23  N.  Y. 
Suppl.  333. 

Absence  of  agreement  of  duration  of  serv- 
ice.—  "  Where  a  person  is  hired  to  serve  an- 
other without  any  agreement  as  to  the  dura- 
tion of  the  service,  there  is  no  inflexible 
rule  of  law  as  to  the  length  of  time  the 
hiring  is  to  continue.  The  question  as  to 
the  length  of  time  the  hiring  is  to  continue 
will  be  governed  by  the  circumstances  of 
each  particular  case.  If  one  is  hired  to  work 
in  a  crop  being  raised,  the  presumption  is, 
in  the  absence  of  circumstances  showing  a 
contrary  intention,  that  his  term  of  service 
is  to  continue  during  the  crop  season.  If 
one  is  hired  to  do  general  service  on  a  farm, 
the  presumption  is,  in  the  absence  of  an 
agreement  to  the  contrary  or  circumstances 
showing  a  contrary  intention,  that  the  term 
of  service  is  to  continue  for  a  year.  The 
same  rule  applies  to  the  hiring  of  persons 
to  do  service  in  any  business  that  requires 
constant  labor.  As  this  rule  is  not  inflexible, 
and  may  be  controlled  by  circumstances,  the 
circumstance  of  agreeing  on  weekly,  monthly, 
quarterly  or  half-yearly  payment  of  wages, 
may  be  sufficient  of  itself  to  create  the  pre- 
sumption of  a  hiring  for  the  corresponding 
period.  But  the  circumstances  of  the  hiring, 
though  no  time  is  expressly  agreed  upon, 
may  show  that  it  was  to  continue  for  a  year, 
although  the  payment  of  the  wages  was  to 
occur  monthly."  Smith  v.  Theobald,  86  Ky. 
141,  146,  5  S.  W.  394,  9  Ky.  L.  Rep.  449 
[quoted  with  approval  in  Magarahan  r. 
Wright,  83  Ga.  773,  777,  10  S.  E.  584]. 

In  the  absence  of  other  terms  a  contract  of 
employment  at  a  certain  rate  per  month  im- 
plies a  hiring  for  one  month  at  least.  Great 
Northern  Hotel  Co.  v.  Leopold,  72  111.  App. 
108. 

The  reservation  of  wages  payable  monthly 
or  weekly  will  not  control  the  contract  so  as 
to  destroy  its  entirety  when  the  parties  have 
expressly  agreed  for  a  specified  term,  as  a 
year.  But  if  the  payment  of  monthly  or 
weekly  wages  is  the  only  circumstance  from 
which  a  duration  of  the  contract  is  to  be 
inferred,  it  will  be  taken  to  be  a  hiring  for 
a  month  or  for  a  week.  Beach  v.  Mullin, 
34  N.  J.  L.  343. 

51.  Great  Northern  Hotel  Co.  r.  Leopold, 
72  111.  App.  108;  Jones  v.  Trinity  Parish 
Vestry,  19  Fed.  59;  The  Hudson,  12  Fed. 
Cas.  No.  6,831. 
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also  tlie  time  when  his  compensation  shall  become  due,  are  not  fixed  by  agreement^ 
and  the  hiring  and  service  continue  without  interruption  or  payment  until  duly 
terminated,  the  employment,  in  the  absence  of  a  general  custom  or  usage,  may  be 
deemed  continuous,  and  the  statute  of  limitations  will  not  begin  to  run  against  a 
claim  for  compensation  until  the  services  are  ended.^^ 

8.  Renewal  or  Continuance  of  Employment.^^  Where  one  enters  into  the  serv- 
ice of  another  for  a  definite  period,  and  continues  in  the  employment  after  tlie 
expiration  of  that  period,  witliout  any  new  contract,  the  presumption  is  that  the 
employment  is  continued  on  the  terms  of  the  original  contract ;     and  this  pre- 


Mode  of  payment  strongly  indicative  of 
period  of  service  see  Kellogg  v.  Citizens'  Ins. 
Co.,  94  Wis.  554,  69  N.  W.  362.  See  also 
Magarahan  v.  ?7riglit,  83  Ga.  773,  10  S.  E. 
584. 

Under  Cal.  Civ.  Code,  §  2010,  "  a  servant  is 
presumed  to  have  been  hired  for  such  length 
of  time  as  the  parties  adopt  for  the  estima- 
tion of  wages.  A  hiring  at  a  yearly  rate  is 
presumed  to  be  for  one  year/'  etc.  Rosen- 
berger  v.  Pacific  Coast  R.  Co.,  Ill  Cal.  313, 
43  Pac.  963;  Luce  v.  San  Diego  Land,  etc., 
Co.,  (1894)  37  Pac.  390. 

52.  Grisham  v.  Lee,  61  Kan.  533,  60  Pac. 
312  [distinguishing  Greenwell  v.  Greenwell, 
28  Kan.  675;  Ayres  v.  Hull,  5  Kan.  419]. 
See  also  the  following  cases : 

Indiana. —  Littler  v.  Smiley,  9  Ind.  116; 
Taggart  v.  Tevanny,  1  Ind.  App.  339,  27 
N.  E.  511;  Story  v.  Story,  1  Ind.  App.  284, 
27  N.  E.  573. 

Massachusetts.— Hsill  v.  Wood,  9  Gray  60. 

Michigan. —  Carter  v.  Carter,  36  Mich.  207. 

North  Carolina. —  Mauser  v.  Sain,  74  N.  C 
552. 

Washington. —  Ah  How  v.  Furth,  13  Wash. 
550,  43  Pac.  639. 

Wyoming. —  Jackson  v.  Mull,  6  Wyo.  55, 
42  Pac.  603. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §§  8,  9,  10. 

33.  After  change  in  business  of  master  seo 
infra,  II,  C,  1,  f. 

54.  Arizona. —  Glendale  Fruit  Co.  v.  Hirst, 
6  Ariz.  428,  59  Pac.  103. 

Arkansas. —  Ewing  v.  Janson,  57  Ark.  237, 
21  S.  W.  430. 

California. —  Hermann  v.  Littlefield,  109 
Cal.  430,  42  Pac.  443. 

Colorado. —  State  Bd.  of  Agriculture  v. 
Meyers,  20  Colo.  App.  139,  77  Pac.  372. 

Georgia. —  Standard  Oil  Co.  v.  Gilbert,  84 
Ga.  714,  11  S.  E.  491,  8  L.  P.  A.  410. 

Illinois. —  Crane  Bros.  Mfg.  Co.  v.  Adams, 
142  111.  125,  30  K  E.  1030;  Ingalls  v.  Allen, 
132  HI.  170,  23  N.  E.  1026;  Grover,  etc., 
Sewing-Mach.  Co.  v.  Bulkley,  48  111.  189; 
Moline  Plow  Co.  v.  Booth,  17' 111.  App.  574. 

Louisiana. —  Lalande  v.  Aldrich,  41  La. 
Ann.  307,  6  So.  28;  Alba  v.  Moriarty,  36 
La,  Ann.  680. 

Maryland. —  Lister's  Agricultural  Chemical 
Works  V.  Pender,  74  Md.  15,  21  Atl.  686; 
McCullough  Iron  Co.  v.  Carpenter,  67  Md. 
554,  11  Atl.  176. 

Massachusetts. —  Tatterson  v.  Suffolk  Mfg. 
Co.,  106  Mass.  56. 

Michigan. —  Laughlin  v.  School  Dist.  No. 
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17,  98  Mich.  523,  57  N.  W.  571;  Sines  v,. 
Superintendents  of  Poor,  58  Mich.  503,  25 
N.  W.  485. 

Nebraska. —  Fitch  v.  Martin,  ( 1905  )  104 
N.  W.  1072;  Home  F.  Ins.  Co.  v.  Barber, 
67  Nebr.  644,  93  N.  W.  1024,  108  Am.  St. 
Pep.  716,  60  L.  R.  A.  927. 

New  Hampshire. —  Rindge  v.  Lamb,  58 
N.  H.  278;  Chamberlain  v.  Davis,  33  N.  H. 
121;  ISJew  Hampshire  Iron  Factory  Co.  t). 
Richardson,  5  N.  H.  294. 

New  York. — Adams  v.  Fitzpatrick,  125 
N.  Y.  124,  26  N.  E.  143  [affirming  56  N.  Y. 
Super.  Ct.  580,  5  N.  Y.  Suppl.  181];  Doug- 
lass V.  Merchants'  Ins.  Co.,  118  N.  Y.  484,. 
23  N.  E.  806,  7  L.  R.  A.  822;  Huntingdon 
V.  Ciaffin,  38  N.  Y.  182;  Vail  v.  Jersey  Little 
Falls  Mfg.  Co.,  32  Barb.  564;  Greer  v.  Peo- 
ple's Tel.,  etc.,  Co.,  50  N.  Y.  Super.  Ct.  517; 
Hodge  V.  Newton,  14  Daly  372,  13  N.  Y.  St. 
139;  Bacon  v.  New  Home  Sewing-Mach.  Co., 
13  N.  Y.  Suppl.  359. 

Ohio. —  Kellv  v.  Carthage  Wheel  Co.,  62 
Ohio  St.  598,  57  N.  E.  984. 

Pennsylvania. —  Ranck  v.  Albright,  36  Pa. 
St,  367;  Wallace  v.  Floyd,  29  Pa.  St.  184, 
72  Am.  Dec.  620. 

Wisconsin. —  Dickinson  v.  Norwegian  Plow 
Co.,  96  Wis.  376,  71  N.  W.  606,  101  Wis. 
157,  76  N.  W.  1108;  Kellogg  v.  Citizens'  Ins. 
Co.,  94  Wis.  554,  69  N.  \N.  362;  Weise  v.. 
Milwaukee  County,  51  Wis.  564,  8  N.  W.  295. 

England. —  Rex  v.  Sow,  1  B.  &  Aid.  178; 
Beeston  v.  Collyer,  4  Bing.  309,  13  E.  C.  L. 
517,  2  C.  &  P.  607,  12  E.  C.  L.  760,  5 
L.  J.  C.  P.  0.  S.  180,  12  Moore  C.  P.  552^, 
29  Rev.  Rep.  576;  Down  v.  Pinto,  2  C.  L.  R. 
547,  9  Exch.  327,  23  L.  J.  Exch.  103,  2  Wkly. 
Rep.  202. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  11. 

Contra. —  Harnwell  v.  Parry  Sound  Lumber 
Co.,  24  Ont.  App.  110. 

The  original  negotiations  between  the  par- 
ties are  competent  evidence  to  show  the  terms 
of  the  contract,  express  or  implied,  under 
which  the  parties  continue  their  relation. 
Tatterson  v.  Suffolk  Mfg.  Co.,  106  Mass.  56. 
See  also  Hermann  v.  Littlefield,  109  Cal.  430, 
42  Pac.  443. 

Presumption  analogous  to  presumption  in 
case  of  a  lease. —  Kellogg  v.  Citizens'  Ins.  Co., 
94  Wis.  554,  69  N.  W.  362.  And  see  Land- 
lord AND  Tenant. 

Renewal  from  year  to  year  where  original 
contract  was  for  longer  period  see  Brightson. 
V.  11.  B.  Claflin  Co.,  84  N.  Y.  App.  Div.  557,. 
82  N.  Y.  Suppl.  667. 
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sumption  must  prevail,  unless  there  be  a  new  agreement  shown,  or  at  least  facts 
which  are  sufficient  to  rebut  the  legal  presumption,  and  show  that  a  different 
hiring  was  in  fact  intended  by  the  parties.^^ 

9.  Actions  For  Breach  of  Contract  to  Employ  —  a.  Right  of  Action.  Where, 
at  the  time  fixed  for  the  commencement  of  services  under  a  contract  of  employ- 
ment, the  employer  repudiates  the  contract,  the  remedy  of  tlie  employee  is  an 
action,  not  foi  wages,  but  to  recover  damages  for  the  breach  of  the  contract.^"^ 

b.  Accrual  of  Right.  Where  a  binding  contract  of  employment  to  commence 
at  a  future  day  is  entered  into,  and  before  that  day  arrives  the  employer  announces 
that  he  will  not  take  the  employee  into  his  service,  the  latter  may  at  once  bring 
an  action  against  him,  and  need  not  wait  until  the  day  for  the  commencement  of 
his  services  shall  have  arrived.^^  It  seems,  however,  that  if  the  servant  does  not 
immediately  bring  suit,  and  becomes  incapacitated  to  perform  the  services  before 
the  day  of  their  proposed  commencement,  the  master  may  rescind  the  contract 
without  incurring  any  liability. 

e.  Conditions  Precedent.  Where  an  employee  is  ready  and  willing  to  perform 
the  services  contracted  for,  but  the  employer  has  repudiated  the  contract,  the 
former  need  not  thereafter  tender  his  services  or  keep  himself  in  readiness  to 
perform.  His  only  further  duty  is  to  use  reasonable  care  and  diligence  in  entering 
into  other  employment  of  the  same  kind,  and  thus  to  reduce  the  damages.^ 

d.  Defenses.    Whatever  would  be  a  good  reason  for  discharging  a  servant 
would  be  an  equally  good  reason  for  refusing  to  take  him  into  one's  service,  after 
having  engaged  to  do  so.*"^    But  it  is  no  defense  to  an  action  for  breach  of  con- 


That  the  original  contract  was  void  under 
the  statute  of  frauds  does  not  defeat  the 
presumption  of  renewal  for  another  year. 
Hodge  V.  Newton,  14  Daly  (N.  Y.)  372,  13 
N.  Y.  St.  139. 

Where  a  servant  is  "  reemployed,^  the  term 
"  reemployment  "  means  the  same  service  in 
which  he  was  formerly  employed.  Sax 
Detroit,  etc.,  R.  Co.,  129  Mich.  502,  80  N.  W. 
368. 

Tacit  reconduction  see  National  Automatic 
Fire  Alarm  Co.  v.  New  Orleans,  etc.,  R.  Co., 
115  La.  633,  39  So.  738. 

55.  Presumption  rebuttable. —  Arkansas. — 
Ewing  V.  Janson,  57  Ark.  237,  21  S.  W.  430. 

Illinois.— IngRlls  V.  Allen,  132  111.  170,  23 
N.  E.  1026. 

Louisiana. — Burton  v.  Behan,  47  La.  Ann. 
117,  16  So.  769. 

Maryland. — McCullough  Iron  Co.  v.  Car- 
penter, 67  Md.  554,  11  Atl.  176. 

Massachusetts. — O'Connor  v.  Briggs,  182 
Mass.  387,  65  N.  E.  836;  Commonwealth 
Ins.  Co.  V.  Crane,  6  Mete.  64. 

Nebraska. —  Home  JF.  Ins.  Co.  v.  Barber,  67 
Nebr.  644,  93  N.  W.  1024,  108  Am.  St.  Rep. 
716,  60  L.  R.  A.  927. 

Neio  York. — Brightson  v.  H.  B.  Claflin  Co., 
84  N.  Y.  App.  Div.  557,  82  N.  Y.  Suppl.  667 ; 
Caldwell  V.  Caldwell  Co.,  88  N.  Y.  Suppl. 
970. 

Pennsylvania. —  Ranck  v.  Albright,  36  Pa. 
St.  367. 

Washington. —  Burden  v.  Cropp,  7  Wash. 
198,  34  Pac.  834. 

Wisconsin. —  Dickinson  v.  Norwegian  Plow 
Co.,  96  Wis.  376,  71  N.  W.  606,  101  Wis. 
157,  76  N.  W.  1108. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  11. 
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In  the  absence  of  proof  that  the  original 
contract  was  for  a  whole  year's  service,  and 
that  services  were  rendered  thereunder  for 
at  least  one  year,  the  presumption  of  an  im- 
plied contract  for  services  for  another  year 
at  the  same  salary  has  no  application.  Cald- 
well V.  Caldwell  Co.,  88  N.  Y.  Suppl.  970. 

56.  Action  for  wrongful  discharge  see  in- 
fra, II,  C,  2,  b. 

57.  Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Rep.  285  {disapproving  the  doctrine  of  con- 
structive service  laid  down  in  Thompson  i\ 
Wood,  1  Hilt.  (N.  Y.)  93;  Huntington  v. 
Ogdensburgh,  etc.,  R.  Co.,  33  How.  Pr.  (N.  Y.) 
416].  See  also  Polk  v.  Daly,  4  Daly  (N.  Y.) 
411;  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722, 
19  Rev.  Rep.  442;  Blogg  v.  Kent,  6  Bing.  614, 
8  L.  J.  C.  P.  0.  S.  229,  4  M.  &  P.  433,  10 
E.  C.  L.  278;  Clarke  ?;.  Allatt,  4  C.  B.  335, 
56  E.  C.  L.  335.  But  see  Wiseman  v.  Panama 
R.  Co.,  1  Hilt.  (N.  Y.)  300. 

58.  Hochstcr  v.  De  la  Tour,  2  E.  &  B.  678, 
17  Jur.  972,  22  L.  J.  Q.  B.  455,  1  Wkly.  Rep. 
469,  75  E.  C.  L.  678.  See  also  iVvery  v.  Bow- 
den,  5  E.  &  B.  714,  85  E.  C.  L.  714;  Danube, 
etc.,  R.,  etc..  Harbour  Co.  v.  Xenos,  31  L.  J. 
C.  P.  84,  284;  Frost  v.  Knight,  41  L.  J.  Exch. 
111. 

59.  See  Frost  v.  Knight,  L.  R.  7  Exch.  Ill, 
41  L.  J.  Exch.  78,  26  L.  T.  Rep.  N.  S.  77,  20 
Wkly.  Rep.  471;  Reid  v.  Hoskins,  5  E.  &  B. 
729,  85  E.  C.  L.  729;  Avery  v.  Bowden,  5 
E.  &  B.  714,  85  E.  C.  L.  714;  Croockewit  i\ 
Fletcher,  1  H.  &  N.  893,  26  L.  J.  Exch.  153, 
5  Wkly.  Rep.  348;  Roberts  v.  Brett,  28  L.  J. 
C.  P.  323 ;  Barwick  v.  Buba,  26  L.  J.  C.  P.  280. 

60.  Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Rep.  285. 

61.  See  infra,  II,  C,  2,  a,  (ii). 

62.  Smith  M.  &  S.  183. 
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tract  to  employ  that,  at  a  time  subsequent  to  the  alleged  contract,  the  master  had 
employees  enough,  without  plaintiff,  to  do  all  his  business  nor  is  it  any  answer 
to  such  an  action  that  the  servant  has  entered  into  a  conspiracy  to  depart  from 
the  agreement,  unless  the  conspiracy  has  been  acted  upon.^ 

e.  Pleading.  The  general  rules  of  pleading  in  actions  for  breach  of  contract 
obtain  in  actions  for  breach  of  contracts  of  employment.^^ 

f.  Evidenee.^^  The  unexplained  fact  that  one  is  seen  operating  the  machinery 
of  a  carrier  has  been  lield  sufficient,  in  the  absence  of  circumstances  negativing 
the  conclusion,  to  justify  the  inference  that  such  person  is  acting  as  a  servant  of 
the  carrier.^'''  And  it  has  been  held,  in  an  action  on  a  written  contract  of  service 
for  one  year,  with  a  right  of  renewal  by  plaintiff  for  another  year,  unless  there 
should  be  given  written  notice  of  any  cause  of  dissatisfaction,  evidence  of  causes 
of  dissatisfaction  other  than  those  alleged  in  the  required  notice  is  not  admis- 
sible.^^ Evidence  tending  to  prove  plaintiff's  discharge  is  properly  admitted 
under  a  complaint  alleging  a  refusal  to  furnish  him  with  employment.®^ 

g.  Damages.  In  an  action  for  a  breach  of  contract  to  employ  the  measure  of 
recovery  is  the  actual  damages  sustained  by  the  servant  by  reason  of  such  breach.''^ 

B.  Statutory  Reg'ulation.'^^    It  is  held  that  in  the  exercise  of  its  police 


63.  Sayre  i;.  Durwood,  35  Ala.  24'7. 

64.  Hemingway  Hamilton,  4  M.  &  W. 
115. 

65.  See  Contracts,  9  Cyc.  711  seq. 
Sufficiency  of  answer. —  In  an  action  for 

breach  of  contract  for  services,  where  the 
work  mentioned  in  the  correspondence  which 
constituted  the  contract  was  not  made  cer- 
tain, and  no  provision  was  made  for  the  time 
of  duration  or  manner  of  termination  of  the 
contract,  an  answer  denying  the  contract, 
and  setting  out  further  correspondence  tend- 
ing to  show  that  the  parties  did  not  regard 
it  as  complete,  is  not  demurrable.  Havens  r. 
American  F.  Ins.  Co.,  11  Ind.  App.  315,  39 
N.  E.  40. 

Variance. — Where,  in  covenant,  the  declara- 
tion averred  that  on  the  day  stipulated  in 
the  covenant  plaintiff  was  ready,  and  ten- 
dered his  services  to  defendant,  it  was  held 
that  this  averment  was  not  supported  by 
evidence  that  on  the  day  stipulated  plaintiff 
was  sick,  and  that  defendant  agreed  to  dis- 
pense with  his  services  until  he  should  re- 
cover, and  that  on  a  subsequent  day  he  ten- 
dered his  services,  and  that  defendant  re- 
fused to  employ  him.  Marks  v.  Robinson,  1 
Bailey  (S.  C.)  89. 

66.  Evidence  held  to  sustain  contract  of 
hiring  see  Thomas  'K>.  International  Silver  Co., 
48  Misc.  (N.  Y.)  509,  96  N.  Y.  Suppl.  218. 

67.  Wilson  Alexander,  115  Tenn.  125,  88 
S.  W.  935. 

68.  Hughes  v.  Gross,  166  Mass.  61,  43  N.  E. 
1031,  55  Am.  St.  Rep.  375,  32  L.  R.  A. 
620. 

69.  Moore  i;.  Chicago,  etc.,  R.  Co.,  65  Iowa 
505,  22  N.  W.  650,  54  Am.  Rep.  26. 

70.  Macguire  f.  Woodside,  2  Hilt.  (N.  Y.I 
59. 

Where  a  contract  specifies  no  time  of 
service,  and  the  employer  refuses  to  permit 
performance,  the  measure  of  damages  is  the 
price  of  one  day's  services.  Davis  Barr, 
12  N.  Y.  St.  111. 

Liquidated   damages. —  Where   a  contract 
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provided  that  the  employer  might  cancel  the 
contract  at  any  time  on  giving  the  employee 
one  week's  notice,  and  paying  one  week's  ad- 
ditional salary,  and  the  employer  refused  to 
allow  the  employee  to  enter  on  the  service,  it 
was  held  that  such  refusal  was,  in  contem- 
plation of  law,  a  termination  of  the  contract 
under  its  provisions,  and  the  employee's  dam- 
ages were,  by  its  terms,  liquidated  at  the 
amount  of  two  weeks'  salary  Watson  i/.  Rus- 
sell, 149  N.  Y.  388,  44  N.  E.  161  [reversing 
7  Misc.  636,  28  N.  Y.  Suppl.  26]. 

Full  amount  of  wages  held  measure  of  dam- 
ages see  Thompson  v.  Wood,  1  Hilt.  (N.  Y.) 
93. 

71.  Amount  and  payment  of  wages  see 

infra,  III,  B,  3. 

Constitutional  guaranty  against  class  legis- 
lation as  applied  to  statutes  regulating  hours 
of  labor  see  Constitutional  Law,  8  Cyc. 
1043. 

Constitutional  guaranty  against  depriva- 
tion of  property  as  applied  to  statutes  provid- 
ing for  protection  of  employees  see  Constitu- 
tional Law,  8  Cyc.  1119,  1120. 

Constitutionality  of  statutes  regulating 
hours  of  labor  see  Constitutional  Law,  8 
Cyc.  889. 

Enticing  servant  to  leave  employment  see 
infra,  VI,  A,  1. 

Fraudulent  breach  of  contract  by  servant 
see  infra.  III,  A,  12. 

Hours  of  service  of  government  employees 
see  United  States. 

Hours  of  service  of  letter  carriers  see  Post- 
Office. 

Hours  of  service  of  municipal  employees 

see  Municipal  Corporations. 

Hours  of  service  of  state  employees  see 
States. 

License  of  fellow  servant  as  affecting  mas- 
ter's liability  for  negligence  see  infra,  IV,  G, 
4,  b,  (VI),  (B),  (2). 

Medical  attendance  on  injured  servant  see 
infra,  IV,  A,  1,  f. 

Neglect  of  statutory  duty  as  affectmg 
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power,"^  the  state  may  impose  such  regulations  and  restrictions  upon  the  rela- 
tion of  master  and  servant  as  are  conducive  to  the  public  welfare,''^  health,'^'^ 


master's  liability  for  injury  to  servant  see 
infra,  IV,  A,  4,  b. 

Regulating  employment  of  servants  see 
Constitutional  Law,  8  Cyc,  1119. 

72.  See,  generally,  Constitutional  Law, 
8  Cyc.  863. 

73.  State  v.  Pasco,  153  Ind.  214,  54  N.  E. 
802  (construing  Rev.  St.  §§  7465,  7467,  re- 
quiring the  weighing  and  crediting  to  miners 
of  the  full  weight  of  coal  mined  by  them)  ; 
State  V.  Balch,  178  Mo.  392,  77  S.  W.  547 
(construing  Rev.  St.  (1899)  §  8142,  pro- 
hibiting employers  from  requiring  employees 
to  purchase  their  supplies  of,  and  expend 
their  wages  for  goods  furnished  by,  their  em- 
ployers ) . 

Employer's  liability. —  Southern  Pac.  Co.  v. 
Schoer,  114  Fed.  466,  52  C.  C.  A.  268,  57 
L.  R.  A.  707. 

Arbitration. —  New  Orleans  City,  etc.,  R. 
Co.  r.  State  Bd.  of  Arbitration,  47  La.  Ann. 
874,  17  So.  418;  Pingree  v.  State  Ct.  of 
Mediation  &  Arbitration,  130  Mich.  229,  89 
N.  W.  943. 

Coercing  or  discharging  employee. —  A  stat- 
ute prohibiting  the  coercing  of  an  employee 
by  a  threat  to  discharge  him  because  of  his 
connection  with  a  labor  organization  is  con- 
stitutional. State  V.  Darlington,  153  Ind.  1, 
53  N.  E.  925;  State  v.  Davis,  11  Ohio  Dec. 
(Reprint)  786,  29  Cine.  L.  Bui.  305.  Corn- 
fare  State  V.  Bateman,  10  Ohio  S.  &  C.  Pi. 
Dec.  68,  holding  that  the  act  of  April  14, 
1892,  prohibiting  an  employer  from  reserving 
the  right  to  discharge  an  employee  at  pleas- 
ure, or  having  reserved  such  right,  prohibit- 
ing him  from  exercising  it,  directly  infringes 
his  right  of  liberty  to  contract,  and  is  not  a 
valid  exercise  of  the  police  power. 

74.  Hours  of  labor. —  California. —  Worth- 
ington  r.  Breed,  142  Cal.  102,  75  Pac.  675, 
construing  St.  (1899)  p.  149,  c.  114. 

Maine. —  Fitzgerald  v.  International  Paper 
Co.,  96  Me.  220,  52  Atl.  655  (construing  Rev. 
St.  c.  82,  §  43 )  ;  Bachelder  v.  Bickford,  62 
Me.  526  (construing  Rev.  St.  c.  82,  §  36). 

'Nebraska. —  Wenham  v.  State,  65  Nebr. 
394,  91  N.  W.  421,  58  L.  R.  A.  825,  holding 
the  act  of  March  31,  1899,  regulating  the 
hours  of  employment  of  females,  constitu- 
tional. 

ISiew  York. —  DowTiey  v.  Bender,  57  N.  Y. 
App.  Div.  310,  68  N.  Y.  Suppl.  96  (construing 
Laws  (1897),  c.  415,  as  amended  bv  Laws 
(1899),  c.  567)  ;  People  v.  Waring,  52  N.  Y. 
App.  Div.  36,  64  N.  Y.  Suppl.  865  (construing 
Laws  (1899),  c.  567,  §  1,  providing  that 
eight  hours  shall  constitute  a  day's  work  for 
all  classes  of  employees,  except  in  cases  of 
extraordinary  emergency,  caused  by  fire, 
flood,  or  danger  of  life  or  property), 

Pennsylvania. —  Com.  v.  Junker,  7  Pa.  Dist. 
125. 

Utah. —  Short  v.  Bullion-Beck,  etc.,  Min. 
Co.,  20  Utah  20,  57  Pac.  720,  45  L.  R.  A. 
603;  State  v.  Holden,  14  Utah  71,  46  Pac. 


756,  37  L.  R.  A.  103  [affirmed  in  169  U.  S. 
360,  18  S.  Ct.  383,  42  L.  ed.  780],  holding  the 
"Eight-Hour  Law"  (Laws  (1896),  p.  219) 
constitutional. 

United  states. —  Holden  v.  Hardy,  169 
U.  S.  366,  18  S.  Ct.  383,  42  L.  ed.  780  [affirm- 
ing 14  Utah  71,  46  Pac.  756]  (holding  the 
Utah  "Eight-Hour  Law"  constitutional); 
U.  S.  V.  San  Francisco  Bridge  Co.,  88  Fed. 
891. 

England.— ^mit\\  v.  Kyle,  [1902]  1  K.  B. 
286,  20  Cox  C.  C.  54,  66  J.  P.  101,  71  L.  J. 
K.  B.  16,  85  L.  T.  Rep.  N.  S.  428,  50  Wkly. 
Rep.  319;  Savoy  Hotel  Co.  v.  London  County 
Council,  [1900]  1  Q.  B.  665,  64  J.  P.  262,  69 
L.  J.  Q.  B.  274,  82  L.  T.  Rep.  N.  S.  56,  48 
Wkly.  Rep.  351  (both  construing  Shop-Hours 
Act  of  1892)  ;  Hoare  v.  Truman,  66  J.  P. 
342,  71  L.  J.  K.  B.  381,  86  L.  T.  Rep.  N.  S. 
417,  50  Wkly.  Rep.  396  [distinguishing  Law 
V.  Graham,  [1901]  2  K.  B.  327,  19  Cox  C.  C. 
709,  65  J.  P.  501,  70  L.  J.  K.  B.  608,  84 
L.  T.  Rep.  N.  S.  599,  49  Wkly.  Rep.  622] 
(construing  Factory  Acts  of  1878  and  1895). 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §  14. 

Bakers. —  The  provision  of  the  Labor  Law 
(LaAvs  (1897),  p.  496,  c.  415,  art.  8,  §110), 
restricting  the  hours  of  labor  in  bakeries,  is 
constitutional.  People  v.  Lochner,  177  N.  Y. 
145,  69  N.  E.  373,  101  Am.  St.  Rep.  773 
[affirming  73  N.  Y.  App.  Div.  120,  76  N.  Y. 
Suppl.  396]. 

Railroad  employees. —  A  statute  restricting 
the  hours  of  labor  of  railroad  employees  is 
constitutional.  People  v.  Phyfe,  136  N.  Y. 
554,  32  N.  E.  978,  19  L.  R.  A.  141,  19  L.  R.  A. 
414  (construing  Laws  (1892),  c.  711,  §§  2,  3); 
In  re  Ten  Hour  Law,  etc.,  24  R.  I.  603,  54 
Atl.  603,  61  L.  R.  A.  612  (construing  Pub. 
Laws,  c.  1004). 

State  employees. —  A  statute  declaring  that 
all  laborers,  workmen,  or  mechanics  engaged 
in  the  service  of  the  state  shall  not  work 
more  than  eight  hours  per  day  is  constitu- 
tional. State  V.  Atkin,  64  Kan.  174,  67 
Pac.  519;  In  re  Dalton,  61  Kan.  257,  59 
Pac.  336,  47  L.  R.  A.  380.  But  see  People  v. 
Orange  County  Road  Constr.  Co.,  175  N.  Y. 
84,  67  N.  E.  129,  65  L.  R.  A.  33  [reversing 
73  N".  Y.  App.  Div.  581],  holding  that  Pen. 
Code,  §  384/i,  subd.  1,  prohibiting  any  per- 
son or  corporation  contracting  with  the  state 
or  a  municipal  corporation  from  requiring 
more  than  eight  hours  labor  per  day,  is  un- 
constitutional, as  creating  an  arbitrary  dis- 
tinction between  persons  contracting  with  a 
state  or  municipality,  and  other  employers 
of  labor. 

Permanent  employees. —  Mass  St.  (1874) 
c.  221,  as  amended  by  St.  (1880)  c.  194, 
regulating  the  hours  of  labor  of  minors  and 
women  employed  in  laboring  in  a  manufac- 
turing establishment,  applies  only  to  perma- 
nent employees.  Com.  v.  Osborn  Mill,  130 
Mass.  33. 
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safetj,'^^  or  morals.  The  constitutionality  of  statutes  of  this  character  is  well 
settled. 

C.  Termination  and  Discharge —  l.  Termination^^  —  a.  In  General. 

Where  a  contract  of  employment  is  for  a  definite  term,  it  cannot  be  terminated 
at  an  earlier  period,'^  unless  the  right  to  do  so  is  reserved  in  the  contract,^^  or 
unless  there  is  a  general  castom  authorizing  an  earlier  termination.^'^ 

b.  Expiration  of  Term.^^  A  contract  of  service  for  a  definite  period  termi- 
nates by  its  own  terms  at  the  end  of  such  period,^^  and  where  the  hiring  is  by  the 


Underground  mineral  workers. —  Mo.  Rev. 

St.  §§  8793,  8794,  providing  that  underground 
mineral  workers  shall  not  labor  more  than 
eight  hours  per  day  is  constitutional.  State 
f.  Cantwell,  179  Mo.  245,  78  S.  W.  569. 

75.  Illinois. —  Chicago,  etc.,  Coal  Co.  v. 
People,  181  111.  270,  54  N.  E.  961,  48  L.  R.  A. 
554,  holding  that  the  legislature  has  the 
right  to  provide  for  the  inspection  of  mines, 
and  may  require  the  mine  owners  to  pay  the 
inspection  fees. 

Michigan. — •  Monforton  v.  Detroit  Pressed 
Brick  Co.,  113  Mich.  39,  71  N.  W.  586  (con- 
struing Laws  (1893),  Act  126,  §  1112]; 
Borck  V.  Michigan  Bolt,  etc..  Works,  ill 
Mich.  129,  69  N.  W.  254  (construing  3 
Howell  Annot.  St.  §  1997,  c.  6,  c.  7)  ;  People 
V.  Smith,  108  Mich.  527,  66  N.  W.  382,  62 
Am.  St.  Rep.  715,  32  L.  R.  A.  853  (constru- 
ing Laws  (1893),  Act  111). 

Montana. —  State  v.  Anaconda  Copper-Min. 
Co.,  23  Mont.  498,  59  Pac.  854  (construing 
Laws  (1897),  p.  245). 

New  York. —  Huda  v.  American  Glucose 
Co.,  154  N.  Y.  474,  48  N.  E.  897,  40  L.  R.  A. 
411  [affirming  12  N.  Y.  App.  Div.  624,  42 
N.  Y.  Suppl.  1126];  Wingert  v.  Krakauer, 
76  N.  Y.  App.  Div.  34,  78  N.  Y.  Suppl.  664 
(construing  Laws  (1897),  c.  415,  §  18); 
Holzman  v.  Katzman,  87  N.  Y.  Suppl.  478 
(construing  Laws  (1897),  c.  415,  §  20). 

Texas. — ■  Hernischel  v.  Texas  Drug  Co.,  26 
Tex.  Civ.  App.  1,  61  S.  W.  419. 

Wisconsin. —  Dunlavey  r.  Racine  Malleable, 
etc.,  Iron  Co.,  110  Wis.  391,  85  N.  W.  1025, 
construing  Rev.  St.  (1898)  §  4390. 

Canada. —  Moore  v.  J.  D.  Moore  Co.,  4  Ont. 
L.  Rep.  167,  construing  The  Ontario  Fac- 
tories Act. 

76.  As  affecting  master's  liability  for  in- 
juries to  servant  see  infra,  TV,  A,  1,  f. 

Discharge  of  seamen  see  Seamen. 

Obligation  of  master  to  furnish  work  in 
general  see  infra,  III,  A,  2. 

Removal  and  discharge  of  municipal  em- 
ployees see  Municipal  Corporations. 

Removal  and  discharge  of  school-teachers 
see  Schools  and  School-Districts. 

Termination  of  relation  of  agency  see  Prin- 
cipal AND  Agent. 

Terms  and  duration  of  employment  in  gen- 
eral see  supra,  II,  A,  7. 

77.  As  affecting  liability  for  injuries  to 
third  persons  see  infra,  V,  A,  2,  d. 

78.  World's  Columbian  Exposition  v.  Cran- 
dall,  59  111.  App.  357 ;  Larkin  v.  Hecksher, 
51  N.  J.  L.  133,  16  Atl.  703,  3  L.  R.  A.  137; 
Hathaway  v.  Bennett,  10  N.  Y.  108,  61  Am. 
Dec.  739;  Lilley  v.  Elwin,  11  Q.  B.  742„  12 
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Jur.  623,  17  L.  J.  Q.  B.  132,  63  E.  C.  L.  742; 
Ridgway  v.  Hungerford  Market  Co.,  3  A.  &  E. 
171,  1  Harr.  &  W.  244,  4  L.  J.  K.  B.  157,  4 
N.  &  M.  797,  30  E.  C.  L.  97 ;  Turner  v.  Robin- 
son, 5  B.  &  Ad.  789,  27  E.  C.  L.  333,  6  C.  &  P. 
15,  25  E.  C.  L.  298,  2  N.  &  M.  829;  Beeston. 
V.  Collyer,  4  Bing.  309,  13  E.  C.  L.  517,  2 
C.  &  P.  607.  12  E.  C.  L.  760,  5  L.  J.  C.  P. 
O.  S.  180,  12  Moore  C.  P.  552,  29  Rev.  Rep. 
576;  Forgan  v.  Burke,  12  Ir.  C.  L.  495;  Spain 
V.  Arnott,  2  Stark.  256,  19  Rev.  Rep.  715,  3 
E.  C,  L.  400.  Compare  Tyng  v.  Theological 
Seminary,  40  N.  Y.  Super.  Ct.  250. 

An  agreement  to  work  for  a  specific  sum 
per  year,  where  the  payments  are  made 
quarterly,  cannot  be  terminated  by  three 
months'  notice.  Tatterson  v.  Suffolk  Mfg. 
Co.,  106  Mass.  56. 

79.  See  infra,  II,  C,  1,  d. 

80.  In  England  in  the  case  of  menial  serv- 
ants, the  contract  of  employment  may  by 
custom  be  terminated  at  any  time  upon  one 
month's  notice,  or  the  payment  of  a  month's 
wages.  Fawcett  v.  Cash,  5  B.  &  Ad.  904,  3 
L.  J.  K.  B.  113,  3  N.  M.  177,  27  E.  C.  L. 
381;  Beeston  v.  Collyer,  4  Bing.  313,  13 
E.  C.  L.  517,  2  C.  &  P.  607,  12  E.  C.  L.  760, 
5  L.  J.  C.  P.  O.  S.  180,  12  Moore  C.  P.  552, 
29  Rev.  Rep.  576.  See  also  Williams  v. 
Bvrne,  7  A.  &  E.  177,  1  Jur.  578,  6  L.  J. 
K.  B.  239,  2  N.  &  P.  139,  W.  W.  &  D.  535,  34 
E.  C.  L.  112;  Rex  t\  Buckingham,  5  B.  &  Ad. 
953,  3  L.  J.  M.  C.  64,  3  N.  &  M.  72,  27 
E.  C.  L.  400;  Nicoll  v.  Greaves,  17  C.  B. 
N.  S.  27,  10  Jur.  N.  S.  919,  33  L.  J.  C.  P. 
259,  10  L.  T.  Rep.  N.  S.  531,  12  Wkly.  Rep. 
961,  112  E.  C.  L.  27;  Metzner  v.  Bolton,  2 
C.  L.  R.  685,  9  Exch.  518,  23  L.  J.  Exch. 
130,  2  Wkly.  Re-).  302;  Nowlan  v.  Ablett,  2 
C.  M.  &  R.  54,  1  Gale  72,  4  L.  J.  Exch.  155,  5 
Tyrw.  709;  Turner  v.  Mason,  2  D.  &  L.  898, 
14  L.  J.  Exch.  311,  14  M.  &  W.  112. 

There  is  no  general  custom  that  a  person 
hired  for  a  year,  with  monthly  payments, 
may  be  discharged,  without  cause,  on  one 
month's  notice,  on  one  month's  wages  paid. 
Larkin  r.  Hecksher,  51  N.  J.  L.  133,  16  Atl. 
703,  3  L.  R.  A.  137. 

The  rule  allowing  a  month's  notice  in  case 
of  a  menial  is  not  applicable  as  between  the 
proprietor  of  a  newspaper  and  a  carrier. 
Hathaway  v.  Bennett,  10  K  Y.  108,  61  Am. 
Dee.  739. 

81.  Continuance  of  employment  after  ex- 
piration of  term  see  supra,  II,  A,  8. 

82.  Ewing  v.  Janson,  57  Ark.  237,  21  S.  W. 
430,  where  it  was  held  that  it  was  not  neces- 
sary for  defendant,  in  order  to  defeat  a  re- 
covery on  the  contract  beyond  its  cerms,  to 
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day,^^  or  from  month  to  montli,^^  either  party  has  a  right  to  terminate  it  at  the 
end  of  any  particular  day  or  month,  bat  a  contract  from  month  to  month  can  be 
terminated  only  at  the  end  of  a  month  except  by  consent.^^ 

e.  Indefinite  Term.^^  A  contract  of  employment  for  an  indefinite  term  may, 
in  the  United  States,  be  terminated  at  the  will  of  either  party .^^  This  rule,  how- 
ever, does  not  apply  where  the  consideration  for  the  employment  is  paid  wholly 
or  partly  in  advance,  as  by  the  relinquishment  of  a  claim  for  personal  injuries.^^ 

d.  Termination  Under  Provisions  of  Contract  —  (i)  In  General.  A  con- 
tract of  employment  may  be  validly  terminated  upon  the  happening  of  any  event 
stipulated  for  in  the  contract  itself.^^ 


show  that  he  discharged  plaintiff,  or  by  any 
express  notice  declared  the  contract  termi- 
nated. 

83.  Under  an  ordinary  contract  of  hiring 
"by  the  day,  the  person  hired  is  not  bound  to 
prolong  his  services,  in  order  to  complete 
any  particular  piece  of  work  on  which  he 
may  happen  to  be  employed.  Wyngert  v. 
Norton,  4  Mich.  286. 

84.  Capron  v.  Strout,  11  Nev,  304;  Whit- 
more  V.  Werner,  88  N.  Y.  Suppl.  373;  Young 
"V.  Lewis,  9  Tex.  73;  Jones  v.  Trinity  Parish, 
19  Fed.  59;  The  Hudson,  12  Fed.  Cas.  No. 
€,831. 

85.  Dodson-Braun  Mfg.  Co.  r.  Dix,  (Tex. 
Civ.  App.  1903)  76  S.  W.  451.  See  also 
Hartsell  v.  Masterson,  132  Ala.  275,  31  So. 
616. 

86.  Apportionment  of  wages  see  infra,  III, 
B,  4,  e,  (V). 

87.  Alabama. —  Howard  v.  East  Tennessee, 
etc.,  R.  Co.,  91  Ala.  268,  8  So.  868. 

California. —  Davidson  v.  Laughlin,  (1902) 
68  Pac.  101;  Lord  v.  Goldberg,  81  Cal.  596, 
22  Pac.  1126,  15  Am.  St.  Rep.  82;  De  Briar 
V.  Minturn,  1  Cal.  450. 

Florida. —  Savannah,  etc.,  R.  Co.  v.  Willett, 
43  Fla.  311,  31  So.  246. 

Illinois. —  Griffin  f.  Domas,  22  111.  App. 
203. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Of- 
futt,  99  Ky.  427,  36  S.  W.  181,  18  Ky.  L. 
Rep.  303,  59  Am.  St.  Rep.  467,  in  which  the 
employer  agreed  to  give  the  employee  work 
as  long  as  he  did  honest  and  faithful  work. 

Maine. —  Blaisdell  v.  Lewis,  32  Me.  515. 

Massachusetts. —  See  Harper  v.  Hassard, 
113  Mass.  187,  where  it  was  held  that  the 
employer  could  terminate  the  contract  at  any 
time  on  giving  reasonable  notice. 

Michigan. —  Sullivan  v.  Detroit,  etc.,  R. 
Co.,  135  Mich.  661,  98  N.  W.  756,  106  Am. 
St.  Rep.  403,  64  L.  R.  A.  673. 

Mississippi. —  Butler  v.  Smith,  35  Miss. 
457. 

Missouri. —  Harrington  v.  F.  W.  Brockman 
Comm.  Co.,  107  Mo.  App.  418,  81  S.  W.  629; 
Finger  v.  Koch,  etc.,  Brewing  Co.,  13  Mo. 
App.  310. 

Neio  J ersey. —  ShaAV  v.  Woodbury  Glass- 
Works,  52  N.  J.  L.  7,  18  Atl.  696;  Water 
Com'rs  V.  Brom,  32  N.  J.  L.  504. 

New  York. —  Douglass  v.  Merchants'  Ins. 
Co.,  118  N.  Y.  484,  23  N.  E.  806,  7  L.  R.  A. 
822;  Martin  v.  New  York  L.  Ins.  Co.,  73 
Hun  496,  26  N.  Y.  Suppl.  283  [affirmed  in 


148  N.  Y.  117,  42  N.  E.  416]  ;  Morrison  v. 
Ogdensburgh,  etc.,  R.  Co.,  52  Barb.  173; 
Ward  V.  Ruckman,  34  Barb.  419  (upon  rea- 
sonable notice)  ;  Campbell  v.  Jimenes,  7 
Misc.  77,  27  N.  Y.  Suppl.  351  [reversing  5 
Misc.  593,  25  N.  Y.  Suppl.  1143]  ;  Greenburg 
V.  Early,  4  Misc.  99,  23  N.  Y.  Suppl.  1009; 
Davis  V.  Barr,  12  N.  Y.  St.  111.  Compare 
Potter  V.  New  York,  59  N.  Y.  App.  Div.  70, 
68  N.  Y.  Suppl.  1039;  Gates  V.  Stead,  54 
N.  Y.  App.  Div.  448,  66  N.  Y.  Suppl.  829; 
Downes  v.  Poncet,  38  Misc.  799,  78  N.  Y. 
Suppl.  883. 

Pennsylvania. —  Peacock  v.  Cummings,  46 
Pa.  St.  434 ;  Beck  v.  Walkers,  24  Pa.  Co.  Ct. 
403;  Coffin  v.  Landis,  5  Phila.  176. 

United  States. —  Boyer  v.  Western  Union 
Tel.  Co.,  124  Fed.  246;  Truesdale  v.  Young, 
24  Fed.  Cas.  No.  14,204. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  19. 

But  see  Long  v.  Kee,  42  La.  Ann.  899,  8 
So.  610. 

For  English  rule  see  supra,  II,  A,  7,  c. 

Employment  at  weekly  salary. —  Where 
plaintiff  is  employed  for  an  indefinite  time 
at  a  fixed  weekly  sum,  the  contract  may  be 
determined  by  either  party  at  the  expiration 
of  any  w^eek.  Dunbar  v.  Cuban  Land,  etc., 
Co.,  37  Misc.  (N.  Y.)  360,  75  N.  Y.  Suppl. 
498. 

88.  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109,  32  N.  E.  802,  51  Am.  St.  Rep.  289; 
Harrington  v.  Kansas  City  Cable  R.  Co.,  60 
Mo.  App.  223.  But  compare  Texas  Midland 
R.  Co.  V.  Morris,  29  Tex.  Civ.  App.  491,  69 
S.  W.  102,  in  which  plaintiff  executed  a  re- 
lease upon  defendant's  paying  him  a  small 
sum  and  agreeing  to  employ  him  "  during 
his  lifetime,  or  so  long  as  he  might  desire." 
He  entered  into  and  continued  the  service 
for  more  than  a  year,  without  electing  that 
the  employment  should  continue  for  life  or 
for  any  definite  period,  and  it  was  held  that, 
in  the  absence  of  such  election,  defendant 
had  the  right  to  discharge  him  at  any  time 
without  cause. 

89.  Apportionment  of  wages  see  infra,  III, 
B,  4,  e,  (V). 

90.  Illinois. —  Wilmington  Coal  Min.,  etc., 
Co.  V.  Lamb,  90  111.  465  (in  which  the  con- 
tract provided  that  the  servant  might  leave, 
if  he  wished  in  good  faith  to  do  so,  and  it 
was  held  that  he  need  not  show  that  he  left 
for  good  cause,  in  the  absence  of  proof  of 
bad  faith)  ;    Western  Mut.   Life  Assoc.  v. 

[II,  C,  1,  d,  (l)] 
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(ii)  Provisions  AS  TO  Notice.  Where  a  contract  of  employment  provides 
for  its  termination  at  any  time,  upon  the  giving  of  a  stipulated  notice,  such  provi- 
sion must  be  complied  with,  and  a  discharge  or  abandonment  without  the  required 
notice  is  unlawful.^^  But  a  party  claiming  the  benefit  of  a  notice  under  the  con- 
tract of  employment  must  show  compliance  on  his  part  with  the  teriris  of  the 
contract,^^  and  the  right  to  notice  may  be  waived  by  a  party,  the  question  as  to 
whether  his  acts  constitute  a  waiver  being  ordinarily  one  of  fact  for  the  jury.^^ 
On  the  other  hand,  the  giving  of  notice  of  termination  by  an  employer  after  the 
abandonment  of  the  service  by  the  employee  does  not  waive  such  previous  breach 
of  the  contract,  with  an  assent  to  the  restoration  of  their  previous  relations.^'^ 

(ill)  Temmination  BY  Reason  OF  Dissatisfaction.    The  authorities  are  con^ 


Robinson,  74  111.  App.  458  (contract  ter- 
minable upon  servant's  failure  to  perform  a 
certain  amount  of  work)  ;  Wilmington  Coal 
Min.,  etc.,  Co.  v.  Barr,  2  111.  App.  84  (right 
of  servant  to  leave,  if  he  in  good  faith  wished 
to  do  so ) . 

Louisiana. —  Leonard  v.  Sparks,  109  La. 
543,  33  So.  594,  to  the  effect  that  where  a 
person  employs  two  others  to  do  certain 
work,  and  retains  the  right  to  discharge 
them  at  will,  he  may  discharge  one  and  re- 
tain the  other. 

Maine. —  Durgin  v.  Baker,  32  Me.  273,  in 
which  A  was  to  labor  for  B  for  a  specified 
time,  and  at  stipulated  wages,  "  if  they  could 
agree,"  and  it  was  held  that  either  party 
might  terminate  the  contract  at  pleasure, 
and  without  showing  any  reasonable  cause 
for  disagreement. 

New  Yorfc.— Smith  v.  Bufltalo  St.  R.  Co., 
35  Hun  204  (contract  giving  right  to  dis- 
charge servant  at  any  time)  ;  Gates  v.  Daven- 
port, 29  Barb.  160  {bona  fide  disagreement 
all  that  is  necessary  under  provision  that 
servant  may  leave  in  case  of  disagreement)  ; 
Baros  v.  Jarmulowsky,  31  Misc.  746,  64  N.  Y. 
Suppl.  53  (provision  for  discharge  on  pay- 
ment of  specified  sum  construed)  ;  Willis  v. 
Rose,  29  Misc.  Ill,  60  N.  Y.  Suppl.  271  (pro- 
vision for  termination  upon  master's  aban- 
doning the  work  for  which  servant  was  em- 
ployed) ;  Hecht  V.  Brandus,  4  Misc.  58,  23 
N.  Y.  Suppl.  1004  [affirming  2  Misc.  471,  21 
N.  Y.  Suppl.  1034]  (provision  for  termina- 
tion upon  paying  servant  a  specified  sum). 
Compare  Edelsohn  v.  Singer  Mfg.  Co.,  1 
Misc.  166,  20  N.  Y.  Suppl.  655. 

United  States. —  Egbert  v.  Sun  Co.^  126 
Fed.  568,  construing  provision  for  termina- 
tion upon  paying  employee  a  fixed  sum. 

Comada. —  McRae  v.  Marshall,  19  Can.  Sup. 
Ct.  10;  Doyle  v.  Wurtzburg,  32  Nova  Scotia 
107. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  20. 

Contract  terminable  for  specified  reasons. 

—  A  contract  of  employment,  terminable  for 
specified  reasons,  of  the  existence  of  which 
the  employer  was  to  be  the  sole  judge,  gives 
the  employee  the  right  to  the  exercise  by  the 
employer  of  his  personal  judgment  on  the 
existence  of  the  specified  grounds,  and  it  can- 
not be  terminated  by  another  employee  on 
his  own  judgment.  Lipshutz  t\  Proctor,  95 
N.  Y.  Suppl.  566. 

[II,  C,  1,  d,  (ll)] 


Provision  held  not  to  justify  termination 

see  World's  Columbian  Exposition  v.  Thomp- 
son, 57  111.  App.  606. 

91.  Arizona. —  Old  Dominion  Copper  Min., 
etc.,  Co.  V.  Andrews,  6  Ariz.  205,  56  Pac. 
969. 

Delaware. —  Shea  v.  Kerr,  1  Pennew.  530, 
43  Atl.  843. 

Illinois.  —  McCormick  Harvesting  Mach. 
Co.  V.  Cordsiemon,  101  111.  App.  140. 

Indiana. —  Indianapolis  v.  Bly,  39  Ind. 
373. 

Neio  York. —  Gates  v.  Stead,  54  N.  Y.  App. 
Div.  448,  66  N.  Y.  Suppl.  829;  Fisher  v. 
Monroe,  1  Misc.  14,  20  N.  Y.  Suppl.  664  [re- 
versed on  another  point  in  2  Misc.  826,  21 
N.  Y.  Suppl.  995];  De  Gellert  v.  Poole,  2 
N.  Y.  Suppl.  651. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  20. 

Compare  Lyon  v.  Pollard,  20  Wall.  (U.  S.) 
403,  22  L.  ed.  361. 

A  rule  requiring  two  weeks'  notice  of  in- 
tention to  quit  service,  on  pain  of  forfeiture 
of  wages  due,  is  reasonable,  and,  if  assented 
to  by  the  employee,  becomes  part  of  the  con- 
tract of  employment.  Diamond  State  Iron 
Co.  V.  Bell,  2  Marv.  (Del.)  303,  43  Atl. 
161. 

Notice  held  a  substantial  compliance  v/ith 
contract  see  Leslie  v.  Robie,  84  N.  Y.  Suppl. 
289. 

Proof  of  notice. — The  giving  of  the  required 
notice  so  as  to  terminate  a  contract  of  em- 
ployment is  not  conclusively  shown  by  an 
admission  that  the  employee,  shortly  before 
the  contract  would  have  expired  by  its  terms, 
sought  other  employment.  Ince  v.  Weber, 
18  Misc.  (N.  Y.)  254,  41  N.  Y.  Suppl. 
396. 

Facts  held  to  excuse  failure  to  give  notice 

see  Cote  v.  Bates  Mfg.  Co.,  91  Me.  59,  39 
Atl.  280. 

Contract  held  not  to  give  right  to  terminate 
on  notice  see  Hannay  v.  Zerban,  16  Daly 
(N.  Y.)  372,  11  N.  Y.  Suppl.  577  [reversing 
8  N.  Y.  Suppl.  97]. 

Contract  held  not  to  require  notice  see 
Newcomer  v.  Blaney,  33  Misc.  (N.  Y.)  95, 
67  N.  Y.  Suppl.  170. 

92.  Basse  v.  Allen,  43  Tex.  481. 

93.  Nashua,  etc.,  R.  Corp.  v.  Paige,  135 
Mass.  145. 

94.  Mallory  v.  Mackaye,  92  Fed.  749,  34 
C.  C.  A.  653,  in  which  the  notice  stated  that 
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flicting  as  to  the  rule  to  be  applied  when  the  contract  provides  for  the  satisfactory 
performance  of  the  employee's  duties.  Some  of  the  cases  hold  that  the  employer 
is  the  sole  judge  of  wliat  is  satisfactory  or  not ;  others,  that  he  must  be  in  good 
faith  dissatisfied,  and  that  this  presents  a  question  of  fact.^^  And  this  latter  rule 
necessarily  prevails  where  the  contract  expressly  so  provides/^^  Where  the 
employment  is  continued  after  its  expiration,  a  provision  of  the  original  contract 
that  the  servant  should  be  retained  during  satisfaction  does  not  attach  to  the 
reemployment,  and  give  the  master  the  right  of  removal  at  will.^^ 

e.  Termination  by  Mutual  Agreement.^^  Like  any  other  contract,  a  contract 
of  employment  may  be  terminated  by  agreement  of  the  parties,  or  by  their  consent, 
either  express  or  implied  ;^  and  where  one  party  declares  that  he  will  not  perform 


it  was  given  "  without  prejudice  to  any 
rights  I  may  have  arising  from  any  viola- 
tion by  you  "  of  the  agreement. 

95.  Alabama. —  Allen  v.  Mutual  Compress 
Co.,  101  Ala.  574,  14  So.  362. 

Colorado. —  Bush  v.  Koll,  2  Colo.  App.  48, 
29  Pac.  919. 

Illinois. —  Alexis  Stoneware  Mfg.  Co.  v. 
Young,  59  111.  App.  226. 

Michigan. —  Teichner  v.  Pope  Mfg.  Co.,  125 
Mich.  91,  83  N.  W.  1031. 

Netc  York. —  Crawford  v.  Mail,  etc..  Pub. 
Co.,  163  N.  Y.  404,  57  N.  E.  616  [affirming 
22  N.  Y.  App.  Div.  54,  47  N.  Y.  Suppl.  747, 
and  distinguishing  Smith  v.  Robson,  148 
N.  Y.  252,  42  N.  E.  677,  on  the  ground 
that  there  the  master  had  power  under  the 
contract  to  discharge,  if,  in  good  faith,  he 
was  dissatisfied,  while  in  the  principal  case 
the  question  of  taste,  fancy,  interest,  per- 
sonal satisfaction,  and  judgment  was  in- 
volved in  the  contract]  ;  Spring  v.  Ansonia 
Clock  Co.,  24  Hun  175;  Glyn  v.  Miner,  6 
Misc.  637,  27  N.  Y.  Suppl.  341;  Weaver  v. 
Klaw,  16  N.  Y.  Suppl.  931.  But  compare 
Crawford  v.  Mail,  etc..  Pub.  Co.,  9  N.  Y. 
App.  Div.  481,  41  N.  Y.  Suppl.  325;  Levin  v. 
Standard  Fashion  Co.,  14  N.  Y.  Suppl.  139; 
Brandt  v.  Godwin,  3  N.  Y.  Suppl.  807  [af- 
firmed in  15  Daly  456]. 

Vermont. —  Rossiter  f.  Cooper,  23  Vt.  522. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  21. 

Incompetency  must  appear  after  the  con- 
tract was  made. —  Walton  v.  Godwin,  58  Hun 
(N.  Y.)  87,  11  N.  Y.  Suppl.  391. 

96.  Maine. —  Winship  v.  Portland  Base 
Ball,  etc..  Assoc.,  78  Me.  571,  7  Atl.  706. 

Minnesota. —  Frary  v.  American  Rubber 
Co.,  52  Minn.  264,  53  N.  W.  1156,  18  L.  R.  A. 
644. 

Mississippi. —  Atlanta  Stove  Works  v. 
Hamilton,  83  Miss.  704,  35  So.  763. 

Missouri. —  Beggs  v.  Fowler,  82  Mo.  599. 

Texas. —  Rhodes-Haverty  Furniture  Co.  v. 
Frazier,  (Civ.  App.  1900)  55  S.  W.  192. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §  21. 

And  see  Hotchkiss  V.  Gretna  Ginnery,  etc., 
Co.,  36  La.  Ann.  517,  where  it  was  held  that 
a  proviso  in  a  contract  of  employment  for 
one  year  that  the  employee  may  be  sooner 
discharged,  if  the  employer  be  dissatisfied, 
"will  be  enforced,  unless  there  be  clear  proof 
that  the  discharge  was  for  other  cause. 


Where  a  servant  is  taken  on  trial  for  a 
specified  time,  the  master  is  entitled  to  a  rea- 
sonable time,  to  be  determined  by  the  jury, 
after  the  expiration  of  the  trial  period,  to 
give  notice  of  dissatisfaction.  Baldwin  Fer- 
tilizer Co.  V.  Cope,  110  Ga.  325,  35  S.  E. 
316.  But  compare  Stagg  v.  Belden,  26  La. 
Ann.  455. 

That  a  servant  is  retained  after  his  work 
becomes  unsatisfactory  is  not  a  condonation 
of  the  acts  which  caused  the  dissatisfaction, 
and  will  not  prevent  his  discharge  at  any 
time  thereafter,  without  new  cause  of  dis- 
satisfaction. Alexis  Stoneware  Mfg.  Co.  v. 
Young,  59  111.  App.  226. 

97.  Smith  r.  Robson,  148  N.  Y.  252,  42 
N.  E.  677  [reversing  6  Misc.  639,  26  N.  1^ 
Suppl.  1131];  Grmnell  v.  Kiralfy,  55  Hun 
(N.  Y.)  422,  8  N.  Y.  Suppl.  623. 

98.  Laughlin  v.  School  Dist.  No.  17,  98 
Mich.  523,  57  N.  W.  571. 

99.  Apportionment  of  wages  see  infra,  III, 
B,  4,  e,  (IV). 

1.  Illinois. —  Grannemann  v.  Kloepper,  24 
111.  App.  277;  White  v.  Gray,  4  111.  App. 
228. 

Massachusetts. —  Pray  v.  Standard  Electric 
Co.,  155  Mass.  561,  30  N.  E.  464. 

New  Hampshire. —  Laton  v.  King,  19  N.  H. 
280. 

Islew  York. —  Bowdish  v.  Briggs,  5  N.  Y. 
App.  Div.  592,  39  N.  Y.  Suppl.  371;  Merrill 
V.  Wakefield  Rattan  Co.,  1  N.  Y.  App.  Div. 
118,  37  N.  Y.  Suppl.  64;  Levin  v.  Standard 
Fashion  Co.,  4  N.  Y.  Suppl.  867  [reversed 
on  other  points  in  16  Daly  404,  11  N.  Y. 
Suppl.  706]  ;  Gartlan  v.  Searle,  1  N.  Y.  City 
Ct.  349.  Compare  Martin  v.  New  York  L. 
Ins.  Co.,  148  N.  Y.  117,  42  N.  E.  416  [re- 
versing 73  Hun  496,  26  N.  Y.  Suppl.  283], 
in  which  the  evidence  was  held  insufficient  to 
show  consent. 

Ohio. —  Moses  v.  Union  Cent.  L.  Ins.  Co., 
7  Ohio  Dec.  (Reprint)  609,  4  Cine.  L.  Bui. 
214. 

Texas. —  Greer  v.  Featherston,  ( Civ.  App. 
1902)  68  S.  W.  48  [affirmed  m  95  Tex.  654, 
69  S.  W.  69]. 

Vermont.— ^oy\e  v.  Parker,  46  Vt.  343; 
Patnote  v.  Sanders,  41  Vt.  66,  98  Am.  Dec. 
564;  Rogers  v.  Steele,  24  Vt.  513. 

Wisconsin. —  Bell  v.  Gund,  110  Wis.  271, 
85  N.  W.  1031 ;  Southmavd  v.  Watertown  F. 
Ins.  Co.,  47  Wis.  517,  2  N.  W.  1137. 

England. —  Thomas  v.  Williams,  1  A.  &  E. 
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the  contract,  the  other  need  not  wait  until  the  time  for  performance  before  acting 
•on  such  declaration.^ 

f.  Change  in  Business  of  Master^  —  (i)  In  General.  Where  a  master  dis- 
poses of  or  changes  his  business,  and  thereby  becomes  unable  to  j)erform  his  con- 
tract, the  contract  is  terminated,  and  if  not  terminable  at  will  the  servant  can 
recover  for  its  breach.^  So  where  the  master  disposes  of  his  business  to  another, 
without  notifying  the  servant  of  the  change,  and  the  latter  continues  his  services 
thereafter,  the  master  is  liable  for  the  servant's  wages,  so  long  as  he  remains  with- 
out notice/  But  in  case  of  contracts  terminable  at  will  actual  knowledge  by 
the  servant  of  the  change  of  employers,  however  acquired,  will  release  his 
employer.^ 

(ii)  Formation  or  Dissolution  of  Partnership.  Where,  pending  the 
term  of  service,  the  master  enters  into  a  partnership  with  another,  and  the  serv- 
iint,  without  any  new  contract,  enters  into  the  service  of  the  lirm,  his  contract 
with  his  original  master  is  at  an  end."^  The  weight  of  authority  is  to  the  effect 
that  the  death  of  a  partner  dissolves  a  contract  of  employment  made  by  the  firm.® 


685,  3  L.  J.  K.  B.  202,  3  N.  &  M.  545,  28 
Ji].  C.  L.  322;  Ferguson  v.  McKinzie,  Hume 
21;  Lamburn  v.  Cruden,  5  Jur.  151,  10  L.  J. 
C.  P.  121,  2  M.  &  G.  253,  2  Scott  N.  R. 
533. 

Canada. —  Burnet  v.  Hope,  9  Ont.  10. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  22. 

Consent  implied  from  words  and  acts  of 
I)arties  see  Boyle  v.  Parker,  46  Vt,  343. 

Apportionment  of  wages  see  infra,  III,  B,  4. 

2.  Collins  Ice-Cream  Co.  v.  Stephens,  180 
111.  200,  59  N.  E.  524,  to  the  effect  that 
^here  plaintiff  was  employed  by  defendant, 
and  they  had  a  disagreement  on  Sunday,  an 
instruction  that  if  plaintiff  declared  he  would 
stop  work  right  there,  to  which  defendant 
assented,  this  would  not  end  the  employment, 
if  thereafter  plaintiff  was  willing  to  and  did 
work  for  defendant  under  the  contract,  was 
erroneous. 

3.  Death  of  master  see  infra,  II,  C,  1,  h. 

4.  Woodberry  v.  Warner,  53  Ark.  488,  14 
S.  W.  671;  Globe,  etc.,  F.  Ins.  Co.  v.  Jones, 
129  Mich.  664,  89  N.  W.  580;  Woodley  v. 
Bond,  66  N.  C.  396. 

Merger  of  corporation. —  Where  one  con- 
tracted to  give  his  personal  services  to  a 
■corporation  for  a  certain  period,  and  such 
corporation  was  thereafter  merged  in  a  cor- 
poration made  up  of  several  corporations,  he 
cannot  be  required  to  give  his  services  to  the 
new  corporation.  Globe,  etc.,  F.  Ins.  Co.  v. 
Jones,  129  Mich.  664,  89  N.  W.  580. 

The  mere  forming  of  a  corporation  by  an 
employer  and  use  of  the  corporate  name  in 
the  business  for  which  he  had  hired  a  person 
do  not  terminate  the  employment,  there  be- 
ing no  change  otherwise  in  the  manner  of 
conducting  the  business,  and  the  employer 
continuing  to  be  the  real  owner.  Sands  v. 
Potter,  165  HI.  397,  46  N.  E.  282,  56  Am.  St. 
Rep.  253  {affirming  59  111.  App.  206], 

Immaterial  change  in  business  no  cause  of 
action  for  damages  see  Levy  v.  Friedlander, 
24  La.  Ann.  439. 

Apportionment  of  wages  see  infra,  III,  B,  4. 

5.  Perry  r.  Simpson  Waterproof  Mfg.  Co., 
37  Conn.  520;  Marietta,  etc.,  R.  Co.  v.  Hil- 
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burn,  75  Ga.  379 ;  North  Chicago  Rolling  Mill 
Co.  V.  Hyland,  94  Ind.  448;  Tousignant  v. 
Shafer  Iron  Co.,  96  Mich.  87,  55  N.  W.  681. 

6.  Jones  v.  Shafer  Iron  Co.,  96  Mich.  98, 
55  N.  W.  684.  See  also  Dyer  v.  Tyler,  49 
Mich.  366,  13  N.  W.  777. 

Where  a  servant  recognizes  a  corporation 
as  the  successor  of  his  master,  and  continues 
in  its  employ,  the  contract  of  employment  is 
as  binding  on  him,  in  favor  of  the  corpora- 
tion, as  if  the  original  master  had  continued 
in  such  capacit;^  Kessler  v.  Chappelle,  73 
N.  Y.  App.  Div.  447,  77  N.  Y.  Suppl.  285. 

Notice  a  question  for  the  jury. —  Jones  v. 
Shafer  Iron  Co.,  96  Mich.  98,  55  N.  W.  684. 

7.  Anderson  v.  Freeman,  75  Ga.  93,  80  Ga. 
364,  9  S.  E.  1075.  Contra,  McGuire  v. 
O'Hallaran,  Lalor  (N.  Y.)  85.  And  compare 
Tifield  V.  Adams,  3  Iowa  487,  where  it  was 
held  that  to  continue  to  labor  for  a  partner- 
ship, according  to  a  contract  made  with  the 
partner  who  originally  carried  on  the  busi- 
ness alone,  does  not  per  se  amount  to  a 
rescission  of  the  old  contract  and  the  sub- 
stitution of  a  new  one  with  the  firm. 

8.  California.— Loui^  v.  Elfelt,  89  Cal.  547, 

26  Pac.  1095. 

(7eor^/ia.— Griggs  v.  Swift,  82  Ga.  392,  9 
S.  E.  1062,  14  Am.  St.  Rep.  176,  5  L.  R.  A. 
405. 

Missouri. —  Redheffer  v.  Leathe,  15  Mo. 
App.  12. 

New  York. —  Mason  v.  Secor,  76  Hun  178, 

27  K  Y.  Suppl.  570;  Greenburg  v.  Early, 
4  Misc.  99.  23  N.  Y.  Suppl.  1009. 

England. —  Tasker  v.  Shepherd,  6  H.  &  N. 
575,  30  L.  J.  Exch.  207,  4  L.  T.  Rep.  N.  S. 
19,  9  Wkly.  Rep.  476. 

Canada. —  Burnet  v.  Hope,  9  Ont.  10. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  24,  26. 

Contra. —  Fereira  v.  Sayres,  5  Watts  &  S. 
(Pa.)  210,  40  Am.  Dec.  496;  Johnson  v. 
Judge,  16  Pa.  Super.  Ct.  137.  And  compare 
Hughes  V.  Gross,  166  Mass.  61,  43  N.  E.  1031, 
55  Am.  St.  Rep.  375,  32  L.  R.  A.  620. 

If  a  surviving  partner  retains  a  former  em- 
ployee to  assist  in  winding  up  the  affairs  of 
the  partnership  without  an  express  agree- 
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Eut  where  tlie  dissolution  is  voluntary,  and  the  business  is  not  closed,  but  is 
continued  in  the  same  manner  and  at  the  same  place,  the  dissolution  does  not 
terminate  tlie  contract  of  employment.^ 

g.  Insolvency  of  Master  op  Appointment  of  Receiver.  A  contract  of  employ- 
ment is  not  terminated  by  reason  of  the  insolvency  of  the  master  ;  and  the  fact 
that  an  employer  who  has  become  insolvent  notifies  his  employee  that  his  services 
will  be  no  longer  required  does  not  absolve  him  from  his  obligation  to  pay 
according  to  the  terms  of  the  agreement  unless  the  employee  assents  thereto. 
The  appointment  of  a  receiver  has,  however,  been  held  to  terminate  a  contract  of 
employment. 

h.  Death  or  Disability  of  Master.^^  The  deatli  of  the  master  during  the  term 
will  terminate  a  contract  of  employment/'^  unless  the  contract  is  capable  of  per- 
formance by  his  personal  representative,  in  whose  service  the  servant  continues,^^ 
or  unless  the  contrary  is  stipulated  by  the  terms  of  the  contract. But  a  contract 
of  employment  for  a  definite  term  is  not  terminated  by  the  master's  becoming 
insane  during  the  term,  although  the  contract  gives  the  master  the  option  to 
terminate  it  at  any  time  on  payment  of  a  certain  amount.-^*^ 

i.  Death  or  Disability  of  Servant.^^  A  contract  of  employment  is  terminated 
by  the  death  of  the  servant,^^  or  where  by  reason  of  sickness  or  other  permanent 


ment,  the  implied  contract  is  only  for  such 
time  as  his  services  may  be  needed,  and  at 
such  salary  as  his  services  may  reasonably 
be  worth.  Louis  v.  Elfelt,  89  Cal.  547,  26 
Pac.  1095. 

9.  Nickerson  v.  Russell,  172  Mass.  584,  53 
N.  E.  141;  Hughes  x.  Gross,  166  Mass.  61, 
43  N.  E.  1031,  55  Am.  St.  Rep.  375,  32 
L.  R.  A.  620.  See  also  Brace  r.  Calder, 
[1895]  2  Q.  B.  253,  59  J.  P.  693,  64  L.  J. 
Q.  B.  582,  72  L.  T.  Rep.  N.  S.  829,  14  Reports 
473.  But  see  Hurlbut  v.  Post,  1  Bosw. 
(N.  Y.)  28. 

10.  Hassenfus  v.  Philadelphia  Packing, 
etc.,  Co.,  15  Pa.  Co.  Ct.  650;  In  re  English 
Joint  Stock  Bank,  L.  R.  4  Eq.  350;  Thomas 
v.  Williams,  1  A.  &  E.  685,  3  L.  J.  K.  B. 
202,  3  N.  &  M.  545,  28  E.  C.  L.  322  (bank- 
ruptcy) ;  Laishley  v.  Goold  Bicycle  Co.,  4 
Ont.  L.  Rep.  350. 

11.  Vanuxem  v.  Bostwick,  4  Pa.  Cas.  532, 
7  Atl.  598. 

12.  Eddy  r.  Co-Operative  Dress  Assoc.,  3 
N.  Y.  Civ.  Proc.  442. 

13.  Deduction  or  forfeiture  and  apportion- 
ment of  wages  see  infra,  III,  B,  4. 

14.  Georgia. —  Harris  v.  Johnson,  98  Ga. 
434,  25  S.  E.  525. 

Massachusetts. —  Harrison  v.  Conlan,  10 
Allen  85. 

New  York. —  Lacy  v.  Getman,  119  N.  Y. 
109,  23  N.  E.  452,  16  Am.  St.  Rep.  806, 
6  L.  R.  A.  728  [reversing  1  N.  Y.  Suppl. 
883] ;  Babcock  v.  Goodrich,  3  How.  Pr.  N.  S. 
52.    Contra,  Lacy  v.  Getman,  35  Hun  46. 

Pennsylvania. —  Zinnell  v.  Bergdoll,  19  Pa. 
Super.  Ct.  508 ;  Womrath's  Estate,  6  Pa.  Co. 
Ct.  262. 

Rhode  Island. —  Yerrington  v.  Greene,  7 
R.  I.  589,  84  Am.  Dec.  578. 

England. —  Farrow  v.  Wilson,  L.  R.  4  C.  P. 
744,  38  L.  J.  C.  P.  326,  20  L.  T.  Rep.  N.  S. 
810,  18  Wkly.  Rep.  43;  Plymouth  v.  Throg- 
morton,  1  Salk.  65 ;  Barker  v.  Parker,  1  T.  R. 
287,  1  Rev.  Rep.  201. 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  26. 

15.  Arkansas. — McDaniel  v.  Parks,  19  Ark. 
671. 

Illinois.—  Phoebe  v.  Jay,  1  111.  268. 

Inddana.—  Toland  v.  Wells,  59  Ind.  529; 
Toland  v.  Stevenson,  59  Ind.  485. 

Louisiana. —  Under  Rev.  Civ.  Code,  art. 
2007,  all  contracts  for  the  hire  of  labor, 
skill,  or  industry,  unless  there  is  some  special 
agreement  to  the  contrary,  are  considered 
as  personal  on  the  part  of  the  obligor,  but 
heritable  on  the  part  of  the  obligee.  Tete 
V.  Lanaux,  45  La.  Ann.  1343,  14  So.  241. 

Mississippi. —  Hill  v.  Robeson,  2  Sm.  &  M. 
541. 

North  Carolina. —  Pugh  v.  Baker,  127 
N.  C.  2,  37  S.  E.  82. 

England. —  Jackson  v.  Bridge,  12  Mod.  650. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  26. 

16.  Farrow  v.  Wilson,  L.  R.  4  C.  P.  744,  38 
L.  J.  C.  P.  326,  20  L.  T.  Rep.  N.  S.  810, 

18  Wkly.  Rep.  43. 

17.  Sands  v.  Potter,  165  111.  397,  46  N.  E. 
282,  56  Am.  St.  Rep.  253  iaffirming  59  111. 
App.  206]. 

18.  Deduction  or  forfeiture  and  apportion* 
ment  of  wages  see  infra,  III,  B,  4,  c,  (ii),  (c). 

19.  Jarrel  v.  Farris,  6  Mo.  159;  Spalding 
V.  Rosa,  71  N.  Y.  40,  27  Am.  Rep.  7;  Devlin 
V.  New  York,  63  N.  Y.  8;  Wolfe  v.  Howes, 
20  N.  Y.  197,  75  Am.  Dec.  388;  Seymour  v, 
Cagger,  13  Hun  (N.  Y.)  29;  Clark  v.  Gil- 
bert, 32  Barb.  (N.  Y.)  576;  Fahy  v.  North, 

19  Barb.  (N.  Y.)  341;  Jennings  v.  Lyons, 
39  Wis.  553,  20  Am.  Rep.  57 ;  Boast  v.  Firth, 
L.  R.  4  C.  P.  1,  38  L.  J.  C.  P.  1,  19  L.  T. 
Rep.  N.  S.  264,  17  Wkly.  Rep.  29;  Stubbs  v.. 
Holywell  R.  Co.,  L.  R.  2  Exch.  311,  36  L.  J. 
Exch.  166,  16  L.  T.  Rep.  N.  S.  631,  15  Wkly. 
Rep.  869 ;  Taylor  v.  Caldwell,  3  B.  &  S.  826, 
32  L.  J.  Q.  B.  167,  8  L.  T.  Rep.  N.  S.  356, 
11  Wkly.  Rep.  726,  113  E.  C.  L.  826;  Hyde 
V.  Windsor,  Cro.  Eliz.  552. 
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disability  he  is  unable  to  perform  liis  contract  but  where  a  master  has  wrong- 
fully discharged  his  servant,  he  cannot  treat  the  subsequent  sickness  of  the  serv- 
ant while  in  the  employment  of  another,  for  which  he  is  not  discharged  by  that 
otlier,  as  a  cancellation  of  his  own  contract.^^ 

j.  Abandonment  of  Employment  by  Servant  —  (i)  In  General.  Where  a 
servant  refuses  to  serve  or  voluntarily  abandons  the  service,  whether  with  or 
without  justifiable  cause,  the  contract  of  employment  is  terminated.^^  The  rights 
and  liabilities  of  the  parties  arising  out  of  the  abandonment  of  the  contract  by  the 
servant  are  fully  treated  elsewhere  in  this  article.^ 

(ii)  Grounds  For  Abandonment.  A  servant  is  not  justified  in  abandoning 
his  contract  before  the  expiration  of  the  term,  unless  good  and  just  causes  exist 
therefor. Generally  speaking,  any  breach  of  the  express  or  implied  provisions 
of  the  contract  of  employment  by  the  master,  or  any  act  or  neglect  on  his  part 
which  is  prejudicial  to  the  safety,  health,  comfort,  morals,  or  reputation  of  the 
servant,  will  be  deemed  a  sufficient  ground  for  alDandonment.^^    Whether,  in  a 


20.  Maine. —  Dickey  v.  Linscott,  20  Mo. 
453,  37  Am.  Dec.  66. 

Massachusetts. —  O'Connor  v.  Briggs,  182 
Mass.  387,  65  N.  E.  836;  Fuller  v.  Brown, 
11  Mete.  440. 

New  York. —  Prior  v.  Flagler,  13  Misc.  115, 
34  N.  Y.  Suppl.  152  [affirming  10  Misc.  496, 
31  N.  Y.  Suppl.  193]. 

Vermont. —  Hubbard  v.  Belden,  27  Vt.  645. 

Wisconsin. —  Green  v.  Gilbert,  21  Wis. 
395. 

Canada. —  Dartmouth  Ferry  Commission  v. 
Marks,  34  Can.  Sup.  Ct.  366. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  27. 

Compare  Egan  v.  Winnipeg  Baseball  Club, 
96  Minn.  345,  104  N.  W.  947,  in  which  the 
contract  contained  a  stipulation  not  to  re- 
lease the  servant  within  the  time  specified 
under  any  circumstances  whatever. 

21.  Bassett  v.  French,  10  Misc.  (N.  Y.) 
672,  31  N.  Y.  Suppl.  667. 

22.  Action  by  master  for  breach  of  con- 
tract see  infra,  III,  A,  10. 

Deduction  or  forfeiture  and  apportionment 
of  wages  see  infra,  III,  B,  4,  c,  (ii). 

Time  to  sue  for  wages  see  infra,  III,  B,  9,  c. 

23.  Evidence  held  to  show  abandonment. — 
California. —  Wiley  v.  California  Hosiery  Co., 
(1893)  32  Pac.  522. 

Illinois.—  Leopold  v.  Salkey,  89  111.  412,  31 
Am.  Rep.  93,  where  it  was  held  that  the 
master  had  the  right  to  treat  the  contract 
as  abandoned  upon  the  arrest  and  imprison- 
ment of  the  servant  for  about  two  weeks 
during  the  busiest  part  of  the  season. 

Massachusetts. —  Thayer  v.  Wadsworth,  19 
Pick.  349. 

Michigan. —  Nash  v.  H.  R.  Gladding  Co., 
118  Mich.  529,  77  N.  W.  7. 

Neto  York. —  Newkirk  v.  New  York,  etc., 
R.  Co.,  38  N.  Y.  158;  Peters  v.  Whitney, 
23  Barb.  24;  Placide  v.  Burton,  17  Bosw. 
512;  Kupfer  v.  Holtzmann,  88  N.  Y.  Suppl. 
362. 

Ohio. —  New  York,  etc.,  R.  Co.  v.  Wenger, 
9  Ohio  Dec.  (Reprint)  815,  17  Cine.  L.  Bui. 
306. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  28. 
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Evidence  held  not  to  show  abandonment.— 

Thrift  V.  Payne,  71  111.  408;  Nickerson  v. 
Russell,  172  Mass.  584,  53  N.  E.  141;  Merkin 
V.  Gersh,  30  Misc.  (N.  Y.)  758,  63  N.  Y. 
Suppl.  75;  Allen  v.  Maronne,  93  Tenn.  161, 
23  S.  W.  113. 

Waiver  of  right  to  abandon  see  Thayer  v. 
Wadsworth,  19  Pick.   (Mass.)  349. 

24.  Action  by  master  for  breach  of  con- 
tract see  infra,  III,  A,  10. 

As  ground  for  discharge  see  infra,  II,  C,  2, 
a,  (II),  (B). 

Deductions  or  forfeiture  and  apportionment 
of  wages  see  infra,  111,  B,  4,  c,  (ii). 

Indictment  of  servant  see  infra,  111,  A, 
12,  b. 

Set-off  of  damages  in  action  for  wages  see 

infra.  111,  B,  9,  d,  (ii). 

Time  to  sue  for  wages  see  infra,  111,  B,  9,  c. 

25.  Word  V.  Winder,  16  La.  Ann.  Ill; 
Suber  v.  Vanlew,  2  Speers  (S.  C.)  126. 

Grounds  held  insufficient  to  justify  aban- 
donment.—  Stix  V.  Roulston,  88  Ga.  743,  15 
S.  E.  826  (violation  by  master  of  a  contract 
unconnected  with  the  contract  of  service)  ; 
Angle  V.  Hanna,  22  111.  429,  74  Am.  Dec.  161 
(requiring  servant  to  do  severe  or  unpleasant 
labor)  ;  Aaron  v.  Moore,  34  Mo.  79  (disagree- 
ment with  fellow  servant)  ;  Henderhen  v. 
Cook,  66  Barb.  (N.  Y.)  21;  Saunders  v. 
Anderson,  2  Hill  (S.  C.)  486  (mere  disagree- 
ment with,  or  rude  remark  by,  the  master, 
no  justification)  ;  Forsyth  v.  Hastings,  27 
Vt.  646  (harsh  language)  ;  Mullen  v.  Gil- 
kinson,  19  Vt.  503  (disagreement  with  fellow 
servant,  whom  master  refuses  to  discharge). 

26.  Neglect  or  refusal  to  pay  wages. — 
Dobbins  v.  Higgins,  78  111.  440;  Central 
Military  Tract  R.  Co.  v.  Spurck,  24  111.  587 ; 
Lefrancois  v.  Charbonnet,  5  Rob.  (La.)  185, 
39  Am.  Dec.  533;  South  Fork  Canal  Co.  V. 
Gordon,  6  Wall.  (U.  S.)  561,  18  L.  ed.  894. 
Compare  Dockham  v.  Smith,  113  Mass.  320, 
18  Am.  Rep.  495,  where  it  was  held  that  the 
neglect  of  the  master  to  pay  wages  el^'^ 
where  than  at  his  established  place  of  busi- 
ness does  not,  in  the  absence  of  any  demand 
and  refusal,  amount  to  such  a  violation  of 
the  contract  as  to  justify  an  abandonment 
of  it. 
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given  case,  the  ground  assigned  for  abandoning  the  employment  is  sufficient  is 
usually  a  question  of  fact,^^  the  burden  of  proving  which  is  upon  the  servant.-^ 

2.  Discharge  —  a.  In  General  —  (i)  What  Constitutes.  JSTo  set  form  of 
words  is  necessary  to  constitute  a  discharge ;  but  any  words  or  acts  which  show  a 
clear  intention  on  the  part  of  the  master  to  dispense  with  the  servant's  services, 
and  which  are  equivalent  to  a  declaration  to  the  servant  that  his  services  will  be 
no  longer  accepted,  are  sufficient.^"^ 

(ii)  Gbounds — (a)  Tn  General.  Unless  the  contract  of  employment  is  ter- 
minable at  will  an  employer  cannot  arbitrarily  discharge  his  emj^loyee,^^  but  only 


Denial  of  servant's  right  under,  and  at- 
tempt to  rescind,  contract. —  Hartman  v.  Rog- 
ers, 69  Cal.  643,  11  Pac.  581. 

Restriction  of  servant's  rights  under  con- 
tract,—Baldwin  V.  Marqueze,  91  Ga.  404,  18 
S.  E.  309. 

Wrongful  assault  by  master  on  servant. — 

Matthews  v.  Terry,  10  Conn.  455;  Erickson 
V.  Sorby,  90  Minn.  327,  96  N.  W.  791;  Bishop 
V.  Ranney,  59  Vt.  316,  7  Atl.  820.  But 
compare  Morgan  i'.  Shelton,  28  La.  Ann.  822, 
where  an  assault  made  in  a  quarrel  uncon- 
nected with  the  contract  of  service  was  held 
not  to  justify  an  abandonment.  And  see 
Mather  v.  Brokaw,  43  N.  J.  L.  587,  to  the 
effect  that  an  assault  upon  a  servant's  child, 
not  residing  upon  the  master's  premises,  by 
one  not  under  the  master's  control,  and  not 
by  his  direction,  knowledge,  or  consent,  is 
not  a  good  cause  for  abandoning  his  service. 

Attempt  upon  a  female  servant's  virtue  by 
a  member  of  another  family  living  in  the 
same  house  is  good  ground  for  abandoning 
the  service,  although  it  appears  that  her 
master  had  no  control  over  the  other  family. 
Patterson  v.  Gage,  23  Vt.  558,  56  Am.  Dec. 
96. 

Furnishing  unsafe  place  for  work. —  Ham- 
mer V.  Breidenbach,  31  Mo.  49. 

Requiring  services  not  contemplated  in 
contract. —  Baron  v.  Placide,  7  La.  Ann.  229. 
But  compare  Mullen  v.  Gilkinson,  19  Vt.  503 
(in  which  the  servant  consented  to  the  new 
employment)  ;  Hair  v.  Bell,  6  Vt.  35  (in 
which  the  servant  made  no  objection)  ;  Kop- 
litz  V.  Powell,  56  Wis.  671,  14  N.  W.  831 
(in  which  there  was  merely  a  request  to 
perform  the  service ) . 

Requiring  illegal  or  immoral  services. — 
Com.  V.  St.  German,  1  Bro^^^le  (Pa.)  24. 

Exposing  servant  to  immoral  influences. — 
Warner  u.  Smith,  8  Conn.  14;  Patterson  v. 
Gage,  23  Vt.  558,  56  Am.  Dec.  96. 

Compelling  Sunday  work. —  Com.  v.  St. 
German,  1  Browne  (Pa.)  24. 

Wrongfully  charging  servant  with  crime. — 
Longmuir  v.  Thomson,  11  Sc.  Sess.  Cas.  571, 
not  accessible. 

27.  Erickson  v.  Sorbv,  90  Minn.  327,  96 
N.  W.  791. 

28.  Griffin  i\  Kaericher,  29  HI.  App.  162; 
Erving  v.  Ingram,  24  N.  J.  L.  520. 

29.  Deduction  or  forfeiture  and  apportion- 
ment of  wages  see  infra,  III,  B,  4,  c,  (iii). 

30.  Colorado. — St.  Kevin  Min.  Co.  v.  Isaacs, 
18  Colo.  400,  32  Pac.  822. 

Illinois.— Sicklen  v,  Ballard,  97  111. 
App.  640. 


Louisiana. — National  Automatic  Fire  Alarm 
Co.  V.  New  Orleans,  etc.,  R.  Co.,  115  La.  633, 
39  So.  738. 

Maryland. —  Cumberland,  etc.,  R.  Co.  v. 
Slack,  45  Md.  161. 

Michigan. —  Schaub  v.  Welded-Barrel  Co., 
125  Mich.  591,  84  N.  W.  1095;  Pinet  v.  Mon- 
tague, 103  Mich.  516,  61  N.  W.  876;  Jones  r. 
Graham,  etc.,  Transp.  Co.,  51  Mich.  539,  16 
N.  W.  893. 

Minnesota. —  Bennett  v.  Morton,  46  Minn. 
113,  48  N.  W.  678. 

Isleio  York. —  McNamara  v.  New  York,  152 
N.  Y.  228,  46  N.  E.  507;  Griffin  v.  Brooklyn 
Ball  Club,  68  N.  Y.  App.  Div.  566,  73  N.  Y. 
Suppl.  864  [affirmed  in  174  N.  Y.  535,  66 
N.  E.  1109]  ;  Coy  v.  Martin,  29  N.  Y.  App. 
Div.  418,  51  N.  Y.  Suppl.  962;  Arnold  v. 
Adams,  27  N.  Y.  App.  Div.  345,  49  N.  Y. 
Suppl.  1041. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Staub,  7  Lea  397. 

Vermont.— Sutton  v.  Tyrell,  12  Vt.  79. 

Washington. —  Paine  v.  Hill,  7  Wash.  437, 
35  Pac.  136. 

Canada. —  Feneron  v.  O'Keefe,  2  Manitoba 
40 ;  Lash  V.  Meriden  Britannia  Co.,  8  Ont. 
App.  680. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  37. 

"  I  am  very  sorry  to  have  to  ask  you  to  re- 
sign your  position  "  is  properly  construed  as 
a  peremptory  discharge.  Jones  v.  Graham, 
etc.,  Transp.  Co.,  51  Mich.  539,  16  N.  W.  893. 
See  also  Cumberland,  etc.,  R.  Co.  v.  Slack,  45 
Md.  161. 

A  notice  of  suspension  does  not  carry  with 
it  the  implication  of  an  absolute  discharge. 
Gregory  v.  New  York,  11  N.  Y.  St.  506. 

Verbal  notice  that  "  you  quit  us  in  Nor- 
folk," cannot,  as  a  matter  of  law,  be  held  a 
discharge,  so  as  to  limit  recovery  of  salary  to 
tw^o  weeks  thereafter,  under  a  contract  allow- 
ing cancellation  upon  two  weeks'  notice  in 
writing.  De  Vere  v.  Gilmore,  25  Misc.  (N.  Y.) 
306,  54  N.  Y.  Suppl.  587. 

Facts  held  not  to  show  discharge. —  Daniell 
V.  Boston,  etc.,  R.  Co.,  184  Mass.  337,  68  N.  E. 
337 ;  Isaacsen  v.  Andrews,  69  N.  Y.  App.  Div. 
430,  74  N.  Y.  Suppl.  1039  (conditional  dis- 
charge) ;  Kuno  V.  Fitzgerald  Bros.  Brewing 
Co.,  65  N.  Y.  App.  Div.  612,  72  N.  Y.  Suppl. 
742  (contract  already  baoken  by  servants)  ; 
Cooper  V.  Gannett,  3  N.  Y.  Suppl.  697 ;  Mc- 
Donald V.  Montague,  30  Vt.  357. 

31.  Summers  v.  Colver,  38  N.  Y.  App.  Div. 
553,  56  N.  Y.  Suppl.  624;  Brail  v.  Clauson, 
35  Misc.  (N.  Y.)  861,  72  N.  Y.  Suppl.  1095 

[II,  C,  2,  a.  (II),  (a)] 
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for  good  cause.^^  But  as  a  general  proposition  any  act  of  a  servant  which  injures 
or  lias  a  tendency  to  injure  his  master's  business,  interests,  or  reputation  will  jus- 
tify his  dismissal.^^  Actual  loss  is,  however,  unnecessary,  but  it  is  sufficient  if 
from  the  circumstances  it  appears  that  the  master  has  been  or  is  likely  to  be 
damaged  by  the  act  complained  of.^^ 


[affirmmg  35  Misc.  120,  71  N.  Y.  Suppl.  311] ; 
Rhoades  v.  Chesapeake,  etc.,  E.  Co.,  49  W.  Va. 
494,  39  S.  E.  209,  87  Am.  St.  Rep.  826,  55 
L.  R.  A.  170. 

32.  Louisiana. —  Madden  v.  Jacobs,  52  La. 
Ann.  2107,  28  So.  225,  50  L.  R.  A.  827;  Word 
V.  Vv^inder,  16  La.  Ann.  Ill;  Beckman  v.  New 
Orleans  Cotton  Press  Co.,  12  La.  67. 

Michigan. —  Sax  v.  Detroit,  etc.,  R,  Co.,  125 
Mich.  252,  84  N.  W.  314,  84  Am.  St.  Rep.  572. 

Missouri. —  Beggs  v.  Fowler,  82  Mo.  599 ; 
Sugg  V.  Blow,  17  Mo.  359. 

New  Yorfc.— Bart  v.  Catlin,  65  ^.  Y.  App. 
Div.  456,  72  N.  1^.  Suppl.  924  la/formed  in  175 
N.  Y.  486,  67  N.  E.  1081]  ;  Stern  v.  Congre- 
gation Schaare  Rachmin,  2  Daly  415;  Jackson 
V.  U.  S.  Mineral  Wool  Co.,  9  N.  Y.  St.  359 ; 
Pepper  v.  Kisch,  2  N.  Y.  Citv  Ct.  131;  War- 
ner V.  Holy  Charch,  1  N.  Y.  City  Ct.  419. 

North  Carolina. — Kerr  v.  Sanders,  122  N.  C. 
635,  29  S.  E.  943. 

07tio.— Kelly  v.  Carthage  Wheel  Co.,  62 
Ohio  St.  598,  57  N.  E.  984. 

Pennsylvania. — ■  Clay  Commercial  Tel.  Co. 
V.  Root,  1  Pa.  Cas.  485,  4  Atl.  828. 

Wisconsin. —  Moody  v.  Streissguth  Clothing 
Co.,  96  Wis.  202,  71  N.  W.  99. 

United  States. —  New  York  Insulated  Wire 
Co.  V.  Broadnax,  107  Fed.  634,  46  C.  C.  A. 
518. 

Canada. —  Millan  v.  Dominion  Carpet  Co, 
22  Quebec  Super.  Ct.  234. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  30,  38. 

An  employer  cannot  discharge  for  trivial 
reasons,  which  do  not  lead  to  any  prejudice, 
or  from  the  simple  apprehension  of  danger  or 
prejudice.  Millan  v.  Dominion  Carpet  Co., 
22  Quebec  Super.  Ct.  234. 

That  his  services  are  no  longer  needed  will 
not  justify  the  discharge  of  the  servant.  Sax 
V.  IDetroit,  etc,  R.  Co.,  125  Mich.  252,  84 
N.  W.  314. 

Refusal  to  submit  to  diminution  of  salary, 
for  any  part  of  the  term'  of  service,  is  not 
good  cause  of  dismissal.  Beckman  v.  New 
Orleans  Cotton  Press  Co.,  12  La.  67. 

Suing  master  on  an  independent  contract  is 
not  sufficient  cause  for  discharge.  Clay  Com- 
mercial Tel.  Co.  V.  Root,  1  Pa.  Cas.  485,  4 
Atl.  828. 

An  assault  upon  a  fellow  servant  does  not 
necessarily  justify  the  discharge  of  the  assail- 
ant, but  the  right  depends  upon  the  circum- 
stances of  the  case.  Burt  v.  Catlin,  65  N.  Y. 
App.  Div.  456,  72  N.  Y.  Suppl.  924  [affirmed 
in  175  N.  Y.  486,  67  N.  E.  1081]. 

33.  Georgia. —  Newman  v.  Reagan,  65  Ga. 
512. 

loiva. —  Kidd  v.  American  Pill,  etc.,  Co.,  91 
Iowa  261,  59  N.  W.  41. 

Maryland. —  Adams'  Express  Co.  v.  Trego, 
35  Md.  47. 

[II,  C,  2,  a,  (ii),  (a)] 


New  York. —  Townsley  v.  Bankers'  L.  Ins. 
Co.,  56  N.  Y.  App.  Div.  232,  67  N.  Y.  Suppl. 
664;  Deane  v.  Cutler,  20  N.  Y.  Suppl.  617; 
Fisher  v.  Monroe,  17  N.  Y.  Suppl.  837;  Mc- 
Donald V.  Lord,  26  How.  Pr.  404;  Reimers 
Ridner,  26  How.  Pr.  385. 

Ohio. —  New  lork,  etc.,  R.  Co.  v.  Schaffer^ 
65  Ohio  St.  414,  62  N.  E.  1036,  87  Am.  St. 
Rep.  628,  62  L.  R.  A.  931. 

Pennsylvania.  —  Singer  v.  McCormick,  4 
Watts  &  S.  265. 

England. —  Pearce  v.  Foster,  17  Q.  B.  D.- 
536,  51  J.  P.  213,  55  L.  J.  Q.  B.  306,  54  L.  T. 
Rep.  N.  S.  664,  34  Wkly.  Rep.  602;  Amor  v. 
Fearon,  9  A.  &  E.  548,  8  L.  J.  Q.  B.  95,  1 
P.  &  D.  398,  2  V;.  W.  &  H.  81,  36  E.  C.  L. 
295 ;  Turner  v.  Robinson,  5  B.  &  Ad.  789,  27 
E.  C.  L.  333,  6  C.  &  P.  15,  25  E.  C.  L.  298, 
2  N.  &  M.  829 ;  Lacy  v.  Osbaldiston,  8  C.  &  P. 
80,  34  E.  C.  L.  620;  Rutherford  v.  Book,  9 
Fac.  Coll.  84 ;  Horton  v.  McMurtry,  5  H.  &  N. 
667,  29  L.  J.  Exch.  260,  2  L.  T.  Rep.  N.  S. 
297,  8  Wkly.  Rep.  285. 

Canada. —  Eastmure  v.  Canada  Acc.  Ins.. 
Co.,  25  Can.  Sup.  Ct.  691;  McGeorge  v.  Ross,. 
5  Terr.  L.  Rep.  116;  Tozer  v.  Hutchison,  12 
N.  Brunsw.  548. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  30. 

Engaged  in  competing  business. —  Adams* 
Express  Co.  v.  Trego,  35  Md.  47 ;  Stoney  v. 
Farmers'  Transp.  Co.,  17  Hun  (N.  Y.)  579; 
Dayton  v.  Hayes,  1  N.  Y.  City  Ct.  417;  Die- 
ringer  V.  Meyer,  42  Wis.  311,  24  Am.  Rep. 
415.  Compare  Day  v.  American  Machinist 
Press,  86  N.  Y.  App.  Div.  613,  83  N.  Y.  SuppL 
263;  Brownell  v.  Ehrich,  43  N.  Y.  App.  Div. 
369,  60  N.  Y.  Suppl.  112;  Fuede  v.  Weissen- 
thanner,  57  N.  Y.  Suppl.  831,  29  N.  Y.  Civ. 
Proc.  187. 

Misappropriation  of  employer's  time  suffi- 
cient ground.  —  Atlantic  Compress  Co.  v. 
Young,  118  Ga.  868,  45  S.  E.  677.  Compare 
Drennen  v.  Satterfield,  119  Ala.  84,  24  So. 
723. 

Acts  inconsistent  with  duties  assumed  suffi- 
cient ground. —  McDonald  v.  Lord,  26  How. 
Pr.  (N.  Y.)  404;  Reimers  v.  Ridner,  26  How. 
Pr.  (N.  Y.)  385. 

Spreading  defamatory  reports  sufficient 
ground. —  Beeston  v.  CoUyer,  4  Bing.  309,  13 
E.  C.  L.  517,  2  C.  &  P.  607,  12  E.  C.  L.  760, 
5  L.  J.  C.  P.  0.  S.  180,  12  Moore  C.  P.  552,. 
29  Rev.  Rep.  576.  See  also  Pearce  v.  Foster, 
17  Q.  B.  D.  536,  51  J.  P.  213,  55  L.  J.  Q.  B. 
306,  54  L.  T.  Rep.  N.  S.  664,  34  Wkly.  Rep. 
602. 

34.  Deane  v.  Cutler,  20  N.  Y.  Suppl.  617. 
Compare  Millan  v.  Dominion  Carpet  Co.,  22 
Quebec  Super.  Ct.  234,  holding  that  the  sim- 
ple apprehension  of  danger  or  prejudice  is 
insufficient,  that  the  servant's  conduct  must 
give  grounds  for  apprehension. 
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(b)  Breach  of  Contract  or  Ref  usal  to  Serve.  A  master  is  justified  in  dis- 
-charging  his  servant  for  any  breach  of  the  express  or  implied  conditions  of  the 
contract  of  emplojment.^^  But  a  substantial  compliance  with  the  terms  of  the 
contract  is  all  that  is  required,^^  and  the  refusal  of  a  servant  to  perform  services 
not  provided  for  in  the  contract  will  not  justify  his  discliarge.^^ 

(c)  Inducing  Contract  hy  False  Representations.  Where  a  contract  of 
employment  has  been  entered  into  by  reason  of  the  false  representations  of  the 
servant,  the  master  is  justified  in  discharging  him.^^ 

(d)  Incompetency.    There  is  an  implied  contract  upon  the  part  of  a  servant 


35.  Illinois. —  Morris  v.  Taliaferro,  44  111. 
App.  359;  Sterling  Emery  Wheel  Co.  v.  Ma- 
gee,  40  111.  App.  340. 

Louisiana. —  Ford  v.  Danks,  16  La.  Ann. 
119. 

t^ew  Jersey. —  Allen  v.  Aylesworth,  58  N.  J. 
Eq.  349,  44  Atl.  178. 

ISlew  York. —  Jerome  v.  Queen  City  Cycle 
Co.,  163  N.  Y.  351,  57  N.  E.  485  {affirming 
48  N.  Y.  Suppl.  1107]  ;  Sabin  v.  Kendrick,  46 
N.  Y.  App.  Div.  90,  61  N.  Y.  Suppl.  336; 
Waters  v.  Davies,  55  N.  Y.  Super.  Ct.  39; 
Stahl  V.  Allert,  32  Misc.  93,  65  N.  Y.  Suppl. 
493;  Deane  v.  Cutler,  20  N.  Y.  Suppl.  617; 
Green  v.  Watson,  14  N.  Y.  Suppl.  820. 

North  Carolina. — Johnson  v.  E.  Van  Winkle 
Gin,  etc.,  Co.,  130  N.  C.  441,  41  S.  E.  882. 

Pennsylvania.  —  Carson  v.  West  Branch 
Hosiery  Co.,  15  Pa.  Super.  Ct.  476;  Elliott  r. 
Wanamaker,  9  Pa.  Co.  Ct.  497. 

Texas. —  Ilochstadter  v.  Sam,  83  Tex.  464, 
18  S.  W.  753. 

Washington. —  Nelson  v.  Pyramid  Harbor 
Packing  Co.,  4  Wash.  689,  30  Pac.  1096. 

Enqland. —  Turner  v.  Robinson,  5  B.  &  Ad. 
789,  27  E.  C.  L.  333,  6  C.  &  P.  15,  25  E.  C.  L. 
298,  2  N.  &  M.  829;  Callo  v.  Brouncker,  4 
C.  &  P.  518,  19  E.  C.  L.  629;  Atkin  r.  Acton, 
4  C.  &  P.  208,  19  E.  C.  L.  478;  Robinson  v. 
Hindman,  3  Esp.  235. 

Canada. —  Belanger  v.  Belanger,  24  Can. 
Sup.  Ct.  678;  Tozer  v.  Hutchison,  12 
N.  Brunsw.  548. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  31. 

The  abandonment  of  service,  even  for  a  day, 

has  been  held  to  give  the  employer  the  right 
to  discharge  the  servant.  Ford  v.  Danks,  16 
La.  Ann.  119.  But  compare  Fillieul  v.  Arm- 
strong, 7  A.  &  E.  557,  1  Jur.  921,  7  L.  J.  Q.  B. 
7,  2  N.  &  P.  406,  W.  W.  &  D.  616,  34  E.  C.  L. 
298,  where  it  was  held  that  an  absence  of 
four  days  without  leave  would  not  justify  the 
servant's  discharge,  where  no  injury  resulted 
to  the  master. 

Secret  endeavor  to  examine  master's  books, 
to  which  the  servant  had  no  right  of  access, 
justifies  his  discharge.  Allen  v.  Aylesworth, 
58  N.  J.  Eq.  349,  44  Atl.  178. 

Revealing  master's  trade  secrets  justifies 
discharge.  Turner  v.  Robinson,  5  B.  &  A. 
789,  27  E.  C.  L.  333,  6  C.  &  P.  15,  25  E.  C.  L. 
298,  2  N.  &  M.  829.  See  also  Rutherford  i;. 
Book,  9  Fac.  Coll.  84. 

Where  Sunday  work  is  contemplated  by  the 
contract,  a  refusal  to  work  on  Sunday  war- 
rants a  servant's  discharge.    Nelson  v.  Pyra- 


mid Harbor  Packing  Co.,  4  Wash.  689,  30 
Pac.  1096.  Compare  Van  Winkle  v.  Satter- 
field,  58  Ark.  617,  25  S.  W.  1113,  23  L.  R.  A. 
853,  where  it  was  held  that  a  contract  for 
services  as  a  salesman  in  a  store  did  not 
imply  a  covenant  to  violate  the  law  by  work- 
ing on  Sunday,  and  that  a  discharge  for  re- 
fusal to  do  so  was  wrongful. 

Particular  facts  held  not  to  show  breach  of 
contract  see  Daniell  v.  Boston,  etc.,  R.  Co., 
184  Mass.  337,  68  N.  E.  337;  McMullan  v. 
Dickinson  Co.,  63  Minn.  405,  05  N.  W.  661. 

Failure  to  furnish  a  bond  is  not  ground  for 
canceling  a  contract  of  employment,  not  re- 
quiring it,  although  one  had  been  demanded 
during  the  correspondence  leading  up  to  the 
contract.  Kerr  v.  Sanders,  122  N.  C.  635,  29 
S.  E.  943. 

36.  Potter  v.  Barton,  86  Minn.  288,  90 
N.  W.  529. 

37.  Alabama. —  Marx  v.  Miller,  134  Ala. 
347,  32  So.  765. 

Arkansas. —  Van  Winkle  v.  Satterfield,  58 
Ark.  617,  25  S.  W.  1113,  23  L.  R.  A.  853. 

Illinois. —  Berriman  v  Marvin,  59  111.  App. 
440  [affirmed  in  162  111.  415,  44  N.  E.  719]. 

Louisiama. —  Baron  v.  Placide,  7  La.  Ann. 
229. 

Missouri. —  Sugg  v.  Blow,  17  Mo.  359. 

'New  York. —  Pepper  v.  Kisch,  2  N.  Y.  City 
Ct.  131;  Warner  v.  Holy  Church,  1  N.  Y.  City 
Ct.  419. 

Wisconsin. — Koplitz  v.  Powell,  56  Wis.  671, 
14  N.  W.  831. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §  31. 

To  justify  a  termination  of  a  contract  for 
services  of  various  kinds,  a  demand  and  re- 
fusal to  do  some  kind  of  work  not  inconsist- 
ent with  the  performance  of  other  duties 
under  it  must  be  shown.  Wright  v.  C.  S. 
Graves  Land  Co.,  100  Wis.  269,  75  N.  W.  1000. 

38.  California. —  Lord  v.  Goldberg,  81  Cal. 
596,  22  Pac.  1126,  15  Am.  St.  Rep.  82. 

Illinois. —  Mexican  Amole  Soap  Co.  v. 
Clarke,  72  111.  App.  655. 

Missouri. —  Cartmell  v.  Hunt,  58  Mo.  App. 
115;  Anstee  v.  Ober,  26  Mo.  App.  665. 

Pennsylvania. —  Marr  v.  Cooke,  14  Lane. 
Bar  19. 

United  States. —  Jones  v.  Trinity  Parish,  19 
Fed.  59. 

England. —  Harmer  v.  Cornelius,  5  C.  B. 
N.  S.  236,  4  Jur.  N.  S.  1110,  28  L.  J.  C.  P.  85, 
6  Wkly.  Rep.  749,  94  E.  C.  L.  236. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  31,  32. 
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that  lie  is  competent  to  discharge  the  duties  for  which  he  is  employed,  and  a 
breach  of  such  contract  will  warrant  his  discharge.^^  But  the  failure  of  a  servant 
to  perform  his  work  in  an  absolutely  skilful  and  satisfactory  manner  does  not,  in 
the  absence  of  a  special  contract,  authorize  his  discharge,  but  only  faikire  to  per- 
form it  in  a  reasonably  skilful  manner ;  ^  and  where  a  master,  in  settlement  of  a 
claim  for  personal  injuries,  agrees  to  employ  a  man  in  a  new  capacity,  he  is  bound 
to  give  him  a  reasonable  opportunity  to  learn  the  business  before  discharging  him 
for  incompetency/^ 

(e)  Neglect  of  Duty.  A  servant  is  bound  to  use  due  care,*^  and  habitual  neg- 
ligence in  the  discharge  of  his  duties,^  or  any  neglect  which  may  or  does  affect 
his  master  injuriously,^  will  warrant  his  dismissal. 

(f)  Misconduct  —  (1)  In  General.  While  it  has  been  held  that  to  justify 
the  discharge  of  a  servant  he  must  have  been  guilty  of  some  moral  misconduct, 
pecuniary  or  otherwise,  wilful  disobedience,  or  habitual  neglect,^^  the  better  view 
seems  to  be  that  any  misconduct,  inconsistent  with  the  relation  of  master  and 


39.  Georgia. —  Newman  V.  Reagan,  63  Ga. 
755. 

Louisiana. —  Griffin  v.  Haynes,  24  La.  Ann. 
480. 

Maine. —  Winship  v.  Portland  Base  Ball, 
etc.,  Assoc.,  78  Me.  571,  7  Atl.  706. 

Maryland. —  Keedy  v.  Long,  71  Md.  385,  18 
Atl.  704,  5  L.  R.  A.  759. 

Michigan. —  Child  v.  Detroit  Mfg.  Co.,  72 
Mich.  623,  40  N.  W.  916. 

New  York. —  Runyon  v.  Doherty,  38  N.  Y. 
App.  Div.  40,  55  N.  Y.  Suppl.  1033. 

Pennsylvania. —  Waugh  v.  Shunk,  20  Pa. 
St.  130. 

Tennessee. —  Glasgow  v.  Hood,  ( Ch.  App. 
1900)  57  S.  W.  162. 

United  States. —  Lyon  v.  Pollard,  20  Wall. 
403,  22  L.  ed.  361 ;  Jones  v.  Trinity  Parish,  19 
Fed.  59  (in  which  there  was  an  actual  repre- 
sentation of  competency)  ;  Leatherberry  v. 
Odell,  7  Fed.  641. 

England. —  Harmer  v.  Cornelius,  5  C.  B. 
N.  S.  236,  4  Jur.  N.  S.  1110,  28  L.  J.  C.  P. 
85,  6  Wkly.  Rep.  749,  94  E.  C.  L.  236 ;  Searle 
V.  Ridley,  28  L.  T.  Rep.  N.  S.  411. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  32. 

Inaccuracies  and  discrepancies  in  the  books 
of  a  merchant  are  sufficient  cause  for  the  dis- 
charge of  the  bookkeeper.  Griffin  v.  Haynes, 
24  La.  Ann.  480. 

A  master  may  discharge  for  a  mistake,  even 
though  it  has  not  worked  very  great  damage. 
Newman  v.  Reagan,  63  Ga.  755. 

Mere  evidence  of  high  temper  is  insufficient 
to  show  incompetency.  Troy  Fertilizer  Co.  i-. 
Logan,  90  Ala.  325,  8  So.  46. 

40.  Baltimore  Base  Ball  Club,  etc.,  Co.  v. 
Pickett,  78  Md.  375,  28  Atl.  279,  44  Am.  St. 
Rep.  304,  22  L.  R.  A.  690;  Crescent  Horse- 
Shoe,  etc.,  Co.  V.  Eynon,  95  Va.  151,  27  S.  E. 
935. 

Mere  dissatisfaction  insufficient  see  Sum- 
mers V.  Colver,  38  N.  Y.  App.  Div.  553,  56 
N.  Y.  Suppl.  624;  Klingenberg  v.  Werner,  16 
N.  Y.  Suppl.  853. 

41.  Moore  v.  Chicago,  etc.,  R.  Co.,  65  Iowa 
605,  22  N.  W.  650,  54  Am.  Rep.  26. 

42.  Savoge  v.  Walthew,  11  Mod.  135. 

43.  Siselman  v.  Cohen,  25  Misc.  (N.  Y.) 
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529,  54  N.  Y.  Suppl.  991;  Peltz  v.  Print;;, 
186  Pa.  St.  347,  40  Atl.  486;  Elliott  f.  Wana- 
maker,  155  Pa.  St.  67,  25  Atl.  826 ;  Wyatt  v. 
BrowR,  (Tenn.  Ch.  App.  1897)  42  S.  W.  478; 
Callo  V.  Brouncker,  4  C.  &  P.  518,  19  E.  C.  L. 
629;  Robinson  v.  Hindman,  3  Esp.  235. 

Even  though  a  servant  possesses  the  re- 
quired skill,  frequent  and  important  breaches 
of  duty  by  an  employee  are  sufficient  grounds 
for  his  discharge.  Peltz  v.  Printz,  186  Pa. 
St.  347,  40  Atl.  486. 

Where  violations  of  duty  are  repeated  from 
time  to  time  until  the  servant's  discharge  the 
entire  course  of  his  conduct  may  be  con- 
sidered in  determining  whether  the  discharge 
was  justified,  even  though  the  master  re- 
tained the  servant,  knowing  of  his  miscon- 
duct. Siselman  f.  Cohen,  25  Misc.  (N.  Y.) 
529,  54  N.  Y.  Suppl.  991. 

44.  Armour-Cudahy  Packing  Co.  v.  Hart, 
36  Nebr.  166,  54  N.  W.  262;  Zulkee  v.  Wing, 
20  Wis.  408,  91  Am.  Dec.  425;  Raster  v. 
London,  etc.,  Printing  Works,  [1899]  1  Q.  B. 
901,  63  J.  P.  439,  68  L.  J.  Q.  B.  622,  80  L.  T. 
Rep.  N.  S.  757,  47  Wkly.  Rep.  639 ;  Pritchard 
V.  Hitchcock,  12  L.  J.  C.  P.  322,  6  M.  &  G. 
151,  6  Scott  N.  R.  851,  46  E.  C.  L.  151. 

Single  act  of  neglect  held  sufficient  when 
injurious  see  Raster  v.  London,  etc.,  Printing 
Works,  [1899]  1  Q.  B.  901,  63  J.  P.  439,  68 
L.  J.  Q.  B.  622,  80  L.  T.  Rep.  N.  S.  757,  47 
Wkly.  Rep.  639;  Turner  v.  Robinson,  5  B.  & 
Ad.  789,  27  E.  0.  L.  333,  6  C.  &  P.  15,  25 
E.  C.  L.  298,  2  N.  &  M.  829 ;  Cunningham  v. 
Fonblanque,  6  C.  &  P.  44,  25  E.  C.  L.  313; 
Edwards  v.  Levy,  2  F.  &  F.  94;  Cussons  r. 
Skinner,  12  L.  J.  Exch.  347,  11  M.  &  W. 
161. 

Forgetfulness  need  not  be  habitual  in  order 
to  amount  to  negligence  justifying  a  servant's 
dismissal  without  notice.  A  single  act  of 
forgetfulness  may  under  certain  circum- 
stances be  sufficient.  Baster  v.  London,  etc.. 
Printing  Works,  [1899]  1  Q.  B.  901,  63  J.  P. 
439,  68  L.  J.  Q.  B.  622,  80  L.  T.  Rep.  N.  S. 
757,  47  Wkly.  Rep.  639. 

45.  Parke,  J.,  in  Callo  v.  Brouncker,  4 
C.  &  P.  518,  19  E.  C.  L.  629.  But  see  Read 
V.  Dunsmore,  9  C.  &  P.  588,  38  E.  C.  L. 
344. 
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servant,  will  justify  the  master  in  terminating  the  contract  of  service  at  any 
time.^^  Where  moral  turpitude  is  alleged  as  the  ground  of  dismissal,  the  test  is, 
not  morality  in  the  abstract,  but  whether,  taking  the  nature  of  the  servant's 


Moral  turpitude  not  essential.— "  That  it 
is  not  necessary  that  the  misconduct  should 
include  moral  turpitude  manifestly  appears 
from  the  case  of  Smith  r.  Thompson,  8  C.  B. 
44,  18  L.  J.  C.  P.  314,  65  E.  C.  L.  44,  where 
all  that  the  servant  did  was  to  appropriate, 
in  payment  of  his  own  salary,  30i,  out  of 
some  money  sent  him  by  his  master  for  busi- 
ness purposes."  Horton  v.  McMurtrv,  5  H.  & 
N.  667,  676,  29  L.  J.  Exch.  260,  2  L.  T.  Rep. 
N.  S.  297,  8  Wkly.  Rep.  285,  per  Bramwell,  B. 

46.  Singer  v.  McCormick,  4  Watts  &  S. 
(Pa.)  265.    See  also  the  following  cases: 

Georgia. —  Newman  v.  Reagan,  65  Ga.  512, 
wilfully  selling  at  a  loss,  or  conduct  calcu- 
lated to  drive  off  customers. 

Illinois. —  Gould  v.  Magnolia  Metal  Co.,  207 
111.  172,  69  N.  E.  896  [affirming  108  111.  App. 
203]  associating  with  persons,  particularly 
one  woman,  of  bad  repute. 

Louisiana. — Lalande  f.  Aldrich,  41  La.  Ann. 
307,  6  So.  28  (rudeness  to  third  persons 
which  jeopardizes  the  master's  interests)  ; 
Wilson  V.  Bossier,  11  La.  Ann.  640  (shooting 
an  escaping  negro)  ;  Frederich  v.  Ralli,  11 
La.  Ann.  425  (disrespect  to  master  and  in- 
sulting conduct  to  customers)  ;  Dwyer  r. 
Cane,  6  La.  Ann.  707  (cruelty  to  slaves  and 
immoral  conduct  toward  female  slaves)  ; 
Kearney  v.  Holmes,  6  La.  Ann.  373  (engaging 
in  fight  and  drawing  pistol  in  store  fre- 
quented by  women)  ;  Darden  v.  Nolan,  4  La. 
Ann.  374.  (abusive  and  insulting  language  to 
employer)  ;  Youngblood  r.  Dodd,  2  La.  Ann. 
187  (abusive  and  threatening  language  by 
overseer  to  fellow  employees ) . 

Michigan. —  Smith  v.  Baker,  101  Mich.  155, 
59  N.  W.  394,  largely  overdrawing  salary 
from  funds  in  his  hands. 

New  York. —  Hutchinson  t*.  Washburn,  80 
N.  Y.  App.  Div.  367,  80  N.  Y.  Suppl.  691 
(charging  up  regular  hotel  rates  in  expense 
account,  when  only  commercial  rates  were 
paid)  ;  Gray  v.  Shepard,  79  Hun  467,  29  N.  Y. 
Suppl.  975  [affirmed  in  147  N.  Y.  177,  41 
N.  E.  500]  (retaining  letter  from  master 
with  reference  to  employment,  after  matter 
referred  to  in  letter  had  been  closed,  for  the 
purpose  of  blackmailing  master)  ;  Forsyth  v. 
McKinney,  56  Hun  1,  8  N.  Y.  Suppl.  561  (in- 
solence to  master's  foreman)  ;  Engel  v.  School- 
herr,  12  Daly  417  (taking  bribes  from  sub- 
ordinate workmen)  ;  Brink  v.  Fay,  7  Daly 
562  (repeatedly  suing  master  for  wages  not 
due,  and  slandering  his  credit)  ;  Drayton  v. 
Reid,  5  Daly  442  (indecent  and  immoral  con- 
duct of  an  actress,  so  gross  as  to  cause  other 
members  of  the  company  to  refuse  to  asso- 
ciate with  her,  and  so  open  as  to  become  a 
public  scandal). 

North  Carolina. —  See  Hendrickson  v.  An- 
derson, 50  N.  C.  246,  in  which  numerous  acta 
of  misconduct  were  charged. 

Ohio. —  Beckman  v.  Garrett,  66  Ohio  St. 
136,  64  N.  E.  62,  absence,  without  reasonable 


excuse,  having  a  tendency  to  injure  the  busi- 
ness. 

Pennsylvania. —  Libhart  v.  Wood,  1  Watts 
&  S.  265,  37  Am.  Dec.  461,  commission  of 
felony. 

Tennessee. —  Wyatt  v.  Brown,  (Ch.  App. 
1897)  42  S.  W.  478,  to  the  effect  that  the  en- 
gaging in,  and  introduction  of,  gambling 
into  a  first-class  hotel  is  ground  for  dismiss- 
ing the  manager,  although  his  employers  have 
not  thereby  suffered  actual  loss. 

Washington. —  Moynahan  v.  Interstate 
Min.,  etc.,  Co.,  31  Wash.  417,  72  Pac.  81, 
mining  superintendent  keeping  dissolute 
women  on  premises. 

United  States. — Darst  v.  Matthieson  Alkali 
Works,  81  Fed.  284  (insulting,  disrespectful, 
or  abusive  language  to  superior  employee, 
and  advising  other  servants  to  disobey 
orders)  ;  Jones  v.  Trinity  Parish,  19  Fed.  59 
(misleading  master  in  respect  to  a  matter  of 
confidence)  ;  Leatherberry  v.  Odell,  7  Fed. 
641  (disposition  and  deportment  of  servant 
such  as  seriously  to  injure  business). 

England. —  Baillie  v.  Kell,  Arn.  245,  4 
Bing.  N.  Cas.  638,  7  L.  J.  C.  P.  249,  6 
Scott  379,  33  E.  C.  L.  900  (failure  to  account 
for  money  or  goods)  ;  Rex  v.  Wei  ford,  Cald. 
57  (immorality)  ;  Shaw  v.  Chairitie,  3  C. 
&  K.  25  (insolent  and  insulting  language  to 
master's  family)  ;  Brown  v.  Croft  [cited  in 
Turner  v.  Robinson,  6  C.  &  P.  15,  25  E.  C.  L. 
298,  2  N.  &  M.  829]  (embezzlement  from 
master)  ;  Turner  v.  Robinson,  supra  (inciting 
another  servant  to  leave,  and  to  embezzle 
from  master)  ;  Atkin  v.  Acton,  4  C.  &  P.  208, 
19  E.  C.  L.  478  (criminal  assault  on  maid 
servant)  ;  Blenkarn  v.  Hodges'  Distillery  Co., 
16  L.  T.  Rep.  N.  S.  608  (failure  to  remit 
money ) . 

Canada. —  Dolby  v.  Kinnear,  3  N.  Brunsw. 
480  (commission  of  felony)  ;  Cook  V.  Halifax 
School  Com'rs,  35  Nova  Scotia  405  (insolence 
and  neglect  of  duty)  ;  Priestman  v.  Brad- 
street,  15  Ont.  558  (speculating  in  "  bifccket 
shops  ") . 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  33. 

The  established  rule  upon  the  subject  is 
that  the  employer  may  discharge  for  mis- 
conduct any  servant  whose  necessary  tend- 
ency is  to  the  injury  of  his  business.  Beck- 
man  V.  Garrett,  66  Ohio  St.  136,  142,  64 
N.  E.  62. 

Slight  discourtesies,  hasty  words,  and  oc- 
casional exhibitions  of  temper,  or  even  ill 
temper,  are  not  sufficient  cause  for  a  dis- 
charge, where  there  are  many  petty  causes 
for  annoyance  and  irritation  in  the  business. 
Leatherberry  v.  Odell,  7  Fed.  641. 

Mere  annoyance,  caused  by  the  servant's 
conduct,  does  not  justify  his  discharge.  Ste- 
vens V.  Crane,  37  Mo.  App.  487. 

Particular  facts  held  not  to  warrant  dis- 
charge see  Larkin  v.  Hecksher,  51  N.  J.  L. 
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employment  into  account,  the  acts  complained  of  rendered  liim  unlit  to  perform 
the  duties  which  he  had  undertaken,^^  or  did,  or  were  likely  to,  affect  the  master's 
business  injuriously.^^    Actual  loss  is  unnecessary.^^ 

(2)  Disobedience  and  Insubordination.  The  obligation  of  a  servant  to  obey 
.all  lawful  ^'^  and  reasonable  commands  of  his  master  is  implied  from  the  contract 
of  employment,  and  a  refusal  or  neglect  on  his  part  to  obey  such  a  command, 
which,  in  view  of  all  the  circumstances  of  the  case,  amounts  to  insubordination, 
and  is  inconsistent  with  his  duties  to  his  master,  is  a  sufficient  ground  for  his  dis- 
charge.^^ In  Eugland,  and  also  in  some  American  cases,  it  is  held  that  the  wilful 
disobedience  of  any  lawful  order  of  the  master  is  a  good  cause  of  discharge,^^  even 


133,  16  Atl.  703,  3  L.  R.  A.  137;  Hood  v. 
Hampton  Plains  Exploration  Co.,  106  Fed. 
408. 

47.  Child  V.  Boyd,  etc.,  Mfg.  Co.,  175  Mass. 
-493,  56  N.  E.  608.  But  see  Moynahan  v. 
Interstate  Min.,  etc.,  Co.,  31  Wash.  417,  72 
Pac.  81. 

48.  Brownell  v.  Ehrich,  43  N.  Y.  App.  Div. 
369,  60  N.  Y.  Suppl.  112;  Preyer  v.  Bidwell, 
11  N.  Y.  Suppl.  71. 

49.  Wyatt  v.  Brown,  (Tenn.  Ch.  App.  1897) 
42  S.  W.  478. 

50.  Command  must  be  lawful. —  Reg.  v. 
Mutters,  10  Cox  C.  C.  50,  11  Jur.  N.  S.  144, 
L.  &  C.  511,  34  L.  J.  M.  C.  54,  11  L.  T. 
Rep.  N.  S.  642,  13  Wkly.  Rep.  326;  Callon 
X).  Thompson,  4  Macq.  424.  See  also  Lehigh 
Valley  R.  Co.  v.  Snyder,  56  N.  J.  L.  326,  28 
Atl.  376. 

51.  Jacquot  V.  Bourra,  7  Dowl.  P.  C.  348, 
3  Jur.  776. 

52.  Illinois.— TLsLmlm  v.  Race,  78  111.  422; 
Shields  v.  Carson,  102  111.  App.  38;  Kendall 
V.  West,  98  111.  App.  116  {affirmed  in  196 
111.  221,  63  N.  E.  683,  89  Am.  St.  Rep.  317]. 
Compare  Stover  Mfg.  Co.  v.  Latz,  42  111.  App. 
230. 

Indiana. —  Pape  v.  Lathrop,  18  Ind.  App. 
633,  46  N.  E.  154.  Compare  Hamilton  v. 
Love,  152  Ind.  641,  53  N.  E.  181,  54  N.  E. 
437,  71  Am.  St.  Rep.  384,  (1896)  43  N.  E. 
873,  holding  that  a  request  in  an  action  for 
breach  of  contract  of  employment  that  if 
the  servant  refused  to  obey  rules  of  the 
master  he  had  a  right  to  discharge  them  was 
properly  modified  so  as  to  condition  such 
right  on  the  servant's  having  notice  of  the 
rules. 

Louisiana. —  Kenner  v.  Southwestern  Oil 
Co.,  113  La.  80,  36  So.  895;  Railey  v.  Lana- 
han,  34  La.  Ann.  426. 

Michigan. —  Degen  v.  Manistee,  etc.,  R.  Co., 
113  Mich.  66,  71  N.  W.  459  [distinguished 
in  Schaub  V.  Arc  Welding  Co.,  123  Mich.  487, 
82  N.  W.  235]  ;  Child  v.  Detroit  Mfg.  Co., 
72  Mich.  623,  40  N.  W.  916. 

Minnesota. —  Von  Keyne  v.  Tompkins,  89 
Minn.  77,  93  N.  W.  901,  5  L.  R.  A.  N.  S. 
524. 

Missouri. —  McCain  V.  Desnoyers,  64  Mo. 
App.  66. 

i^ew  York. —  Jerome  v.  Queen  City  'Cycle 
Co.,  163  N.  Y.  351,  57  N.  E.  485  [reversing 
48  N.  Y.  Suppl.  1107];  Costet  v.  Jeantet, 
108  N.  Y.  App.  Div.  201,  95  N.  Y.  SuppL 
€38;  Russell  v.  Inman,  79  N.  Y.  App.  Div. 
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227,  79  N.  Y.  Suppl.  681;  Forsyth  v.  Mc- 
Kinney,  56  Hun  1,  8  N.  Y.  Suppl.  ^61; 
Tullis  V.  Hassell,  54  N.  Y.  Super.  Ct.  391; 
Dunkell  v.  Simons,  15  Daly  352,  7  N.  Y. 
Suppl.  655;  Jacoby  v.  Fox,  33  Mis<c.  767, 
67  N.  Y.  Suppl.  955  [affirming  66  N.  Y. 
Suppl.  488]  ;  Ball  v.  Livonia  Salt,  etc.,  Co., 

8  Misc.  333,  28  N.  Y.  Suppl.  537. 

North  Carolina. — Lane  v.  Phillips,  51  N.  C. 
455. 

Ohio. —  Voelckel  v.  Banner  Brewing  Co.,  9 
Ohio  Cir.  Ct.  318,  6  Ohio  Cir.  Dec.  80. 

Pennsylvania. —  Gallagher  v.  Wayne  Steam 
Co.,  188  Pa.  St.  95,  41  Atl.  296;  Matthews 
V.  Park,  159  Pa.  St.  579,  28  Atl.  435. 

South  Carolina. —  Mitchell  v.  Toale,  25 
S.  C.  238,  60  Am.  Rep.  502;  Boone  v.  Lyde, 
3  Strobh.  77. 

Texas. —  Shute  v.  McVitie,  ( Civ.  App. 
1903)  72  S.  W.  433. 

United  States. —  Leatherberry  v.  Odell,  7 
Fed.  641. 

England. —  Spain  v.  Arnott,  2  Stark.  256, 
19  Rev.  Rep.  715,  3  E.  C.  L.  400. 

Canada. —  McRae  v.  Marshall,  19  Can.  Sup. 
Ct.  10  [reversing  17  Ont.  App.  139  {affirm- 
ing 16  Ont.  495)  ]  ;  Guildford  v.  Anglo-French 
Steamship  Co.,  9  Can.  Sup.  Ct.  303;  McEd- 
wards  v.  Ogilvie  Milling  Co.,  5  Manitoba  77; 
Fleming  v.  Hill,  10  Nova  Scotia  268. 

Seo  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  34. 

53.  Sterling  Emery  Wheel  Co.  v.  Magee,  40 
111.  App.  340;  Kessee  v.  Mayfield,  14  La. 
Ann.  90;  Forsyth  v.  McKinney,  56  Hun 
(N.  Y.)  1,  8  N.  Y.  Suppl.  561;  Lilley  v. 
Elwin,  11  Q.  B.  742,  12  Jur.  623,  17  L.  J. 
Q.  B.  132,  63  E.  C.  L.  742;  Amor  v.  Fearon, 

9  A.  &  E.  548,  8  L.  J.  Q.  B.  75,  1  P.  &  D. 
398,  2  W.  W.  &  H.  81,  36  E.  C.  L.  295; 
Callo  V.  Brouncker,  4  C.  &  P.  518,  19  E.  C.  L. 
629;  Turner  v.  Mason,  2  D.  &  L.  898,  14 
L.  J.  Exch.  311,  14  M.  &  W.  112;  Church- 
ward V.  Chambers,  2  F.  &  F.  229 ;  Spain  v. 
Arnott,  2  Stark.  256,  19  Rev.  Rep.  715,  3 
E.  C.  L.  400. 

"  Wilful  disobedience,  in  the  sense  in  which 
the  word  is  used  by  the  authorities,  means 
something  more  than  a  conscious  failure  to 
obey.  It  involves  a  wrongful  or  perverse 
disposition,  such  as  to  render  the  conduct  un- 
reasonable, and  inconsistent  with  proper 
subordination."  Shaver  v.  Ingham,  58  Mich. 
649,  654,  26  N.  W.  162,  55  Am.  Rep.  712, 
per  Campbell,  C.  J.  Compare  Matthews  V. 
Park,  146  Pa.  St.  384,  23  Atl.  208. 
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though  there  has  been  no  resulting  loss ;  ^  but  the  better  view  seems  to  be  that, 
to  constitute  just  cause  for  the  discharge  of  a  servant,  the  disobedience  must  be 
in  reo^ard  to  matters  of  such  importance  in  the  conduct  of  the  business  as  reason- 
ably require  obedience  and  fuliilment,^^  and  that  in  sucli  employments  as  involve 
a  lii<'*her  order  of  services,  and  some  degree  of  discretion  and  judgment,  it  would 
be  unauthorized  and  unreasonable  to  regard  skilled  mechanics  or  other  employees 
as  subject  to  the  whim  and  caprice  of  their  employers  or  as  deprived  of  all  right 
of  action  to  such  a  degree  as  to  be  liable  to  lose  their  places  upon  every  omission 
to  obey  orders,  involving  no  serious  consequences.^^  The  courts  will  not  permit 
juries  to  guess  or  speculate  when  from  the  undisputed  evidence  it  is  apparent  that 
the  order  of  the  master  was  reasonable  and  that  the  servant  was  guilty  of  insub- 
ordination." AVhere  the  fact  of  disobedience  is  in  dispute  it  is  of  course  a  matter 
for  the  jury.^^ 

(3)  Intoxication  or  Intemperance.  Independently  of  any  agreement  to 
that  effect  a  master  may  discharge  his  servant  when  by  intoxication  he  unfits  liim- 
self  for  the  full  and  proper  discharge  of  his  duties,^^  and  he  may  discharge  him 
even  when  he  is  not  incapacitated  thereby,  if  his  intoxication  is  or  may  be 
prejudicial  to  the  master's  interests.^ 

(g)  Illness  of  Servant.    It  is  an  implied  condition  of  a  contract  of  employ- 


54.  Matthews  j.  Park,  146  Pa.  St.  384,  23 
Atl.  208. 

55.  Jordan  v.  J.  R.  Weber  Moulding  Co., 
77  Mo.  App.  572.  See  also  Hamilton  v.  Love, 
152  Ind.  641,  53  N.  E.  181,  54  N.  E.  437, 
71  Am.  St.  Rep.  384,  (1896)  43  N.  E.  873; 
Shaver  v.  Ingham,  58  Mich.  649,  26  N.  W. 
162,  55  Am.  Rep.  712;  Park  v.  Biishnell,  60 
Fed.  583,  9  C.  C.  A.  138. 

Slight  deviations  from  the  master's  instruc- 
tions in  immaterial  matters  will  not  warrant 
a  servant's  discharge,  especially  where  he  is 
retained  in  the  service  for  a  considerable 
time  thereafter  without  complaint.  Hamilton 
V.  Love,  152  Ind.  641,  53  N.  E.  181,  54  N.  E. 
437,  7  Am.  St.  Rep.  384,  (1896)  43  N.  E. 
873. 

56.  Shaver  v.  Ingham,  58  Mich.  649,  26 
X.  W.  162,  55  Am.  Rep.  712.  See  also  Park 
r.  Bushnell,  60  Fed.  583,  9  C.  C.  A.  138 
[citing  Shaver  v.  Ingham,  58  Mich.  649,  26 
N.  W.  162,  55  Am.  Rep.  712;  Turner  f. 
Kouwenhoven,  100  N.  Y.  115,  2  N.  E.  637], 
which  was  an  action  for  wrongful  discharge, 
in  which  it  appeared  that  plaintiff  was  en- 
gaged for  a  long  term  of  years  as  superin- 
tendent of  a  large  and  important  business, 
and  was  constantly  obliged  to  represent  de- 
fendant in  different  states,  and  to  attend 
with  promptness,  resoluteness,  and  good  judg- 
ment to  large  pecuniary  interests,  and  it  was 
held  proper  to  charge  the  jury  that  what 
would  justify  the  discharge  of  a  mere  clerk 
or  workman  might  not  justify  the  discharge 
of  one  like  plaintiff,  and  that  where  a  con- 
tract has  been  substantially  performed  as  to 
time  and  its  most  material  parts,  the  em- 
ployer has  no  right  to  dismiss  an  employee 
for  mere  disobedience  of  general  orders  of  a 
slight  character,  which  involve  no  serious 
consequences  or  danger  to  the  business,  un- 
less such  disobedience  is  perverse  or  unreason- 
able. 

57.  Jerome  v.  Queen  City  Cycle  Co.,  163 
N.  Y.  351,  57  N.  E.  485  {quoted  with  ap- 

[63] 


proval  in  Costet  v.  Jeantet,  108  N.  Y.  App. 
Div.  201,  95  N.  Y.  Suppl.  638]. 

58.  Costet  r.  Jeantet,  108  N.  Y.  App.  Div. 
201,  95  N.  Y.  Suppl.  638  [citing  Tullis  v. 
Hassell,  54  N.  Y.  Super.  Ct.  391].  And  see 
infra,  II,  C,  2,  b,  (viii),  (b). 

59.  Georgia. —  Physioe  v.  Shea,  75  Ga.  466. 
Louisiana. —  Nolan  v.  Danks,  1  Rob.  332. 
Minnesota. —  Smith  v.   St.   Paul,  etc.,  R. 

Co.,  60  Minn.  330,  62  N.  W.  392. 

Missouri. —  Gonsolis  v.  Gearhart,  31  Mo. 
585 ;  Carson  v.  McCormick  Harvesting  Mach. 
Co.,  36  Mo.  App.  462. 

Xehraska. —  McCormick  v.  Demary,  10 
Nebr.  515,  7  N.  W.  283. 

New  York. —  Mowbray  v.  Gould,  83  N.  Y. 
App.  Div.  255,  82  N.  Y.  Suppl.  102;  Hunting- 
ton V.  Clafiin,  10  Bosw.  262  [affirmed  in  38 
N.  Y.  182]  ;  Dunkell  v.  Simons,  15  Daly  352, 
7  N.  Y.  Suppl.  655  [reversing  5  N.  Y.  Suppl. 
417]. 

North  Carolina. —  Fly  v.  Armstrong,  50 
N.  C.  339. 

Pennsylvania. —  Ulrich  t'.  Hower,  156  Pa. 
St.  414,  27  Atl.  243. 

England.—  Wise  f.  Wilson,  1  C.  &  K.  682, 
47  E.  C.  L.  662;  Speck  v.  Phillips,  7  Dowl. 
P.  C.  470,  8  L.  J.  Exch.  249,  277,  5  M.  & 
W.  279. 

Canada. —  McEdwards  v.  Ogilvie  Milling 
Co.,  4  Manitoba  1 ;  Martin  v.  Lane,  3  Mani- 
toba 314. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  35. 

If  drunkenness  while  off  duty  impairs  the 
efficiency  of  the  servant  while  on  duty  it  is  a 
ground  for  discharge.  Ulrich  v.  Hower,  156 
Pa.  St.  414,  27  Atl.  243. 

That  liquor  was  drunk  for  sanitary  reasons 
is  no  excuse  for  gross  intoxication  while  on 
duty.  Dunkell  v.  Simons,  15  Daly  (N.  Y.) 
352,  7  N.  Y.  Suppl.  655  {reversing  5  N.  Y. 
Suppl.  417]. 

60.  Bass  Furnace  Co.  v.  Glasscock,  82  Ala. 
452,  2  So.  315,  60  Am.  Rep.  748,  in  which 
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ment  that  inability  from  sickness  or  disease  to  perform  the  services  on  which  the 
contract  depends  will  be  a  sufficient  excuse  for  non-performance  on  the  part  of 
either  party,  and  will  justify  the  master  in  terminating  the  relation.^^  But  a  mere 
temporary  absence  which  causes  no  injury  to  the  master's  business- is  not  sufficient 
to  warrant  a  servant's  discharge.^^ 

(ill)  CoisfD ORATION  OF  Breach  of  Contract  and  Effect  of  Reparation. 
A  master  who,  after  knowledge  of  a  material  breach  of  contract  on  the  part  of 
his  servant,  continues  to  accept  his  services,  without  reasonable  cause  for  delay  in 
discharging  him,^*  is  presumed  to  have  waived  the  breach,  and  will  not  be  allowed  ^ 
to  set  it  up  afterward  but  such  condonation  can  in  no  respect  extend  to  subse- 
quent offenses  or  to  a  continued  deficiency.^^  But  on  the  other  hand  subsequent 
misconduct  may  be  considered  in  the  light  of  the  delinquencies  waived  ;     and  | 


there  was  a  single  act  of  public  drunkenness, 
accompanied  by  disorderly  conduct,  but  which 
did  not  incapacitate  the  servant  or  cause 
him  to  fail  in  the  performance  of  his  work. 
See  also  Robinson  v.  Gleason,  9  N.  J.  L.  J. 
303,  in  which  a  servant  employed  by  a  hotel- 
keeper  took  two  drinks  at  the  bar  on  the 
invitation  of  two  guests  at  eleven  thirty 
o'clock  p.  M.,  when  no  one  was  present  but 
the  barkeeper,  the  guests,  and  himself,  and 
it  was  held  good  cause  for  his  discharge, 
although  there  was  no  rule  prohibiting  him 
from  drinking  at  the  bar. 

61.  Louisiana. —  Jeter  v.  Penn,  28  La.  Ann. 
230,  26  Am.  Rep.  98. 

Massachusetts. —  Johnson  r.  Walker,  155 
Mass.  253,  29  N.  E.  522,  31  Am.  St.  Rep.  550, 
in  which  the  servant  was  incapacitated  for 
seven  weeks. 

New  York. —  McGarrigle  v.  McCosker,  S3 
N.  Y.  App.  Div.  184,  82  N.  Y.  Suppl.  494 
(absence  from  work  for  two  weeks)  ;  Prior 
V.  Flagler,  13  Misc.  115,  34  N.  Y.  Suppl.  152. 

Vermont. —  Hubbard  v.  Belden,  27  Vt.  645 ; 
Fenton  v.  Clark,  11  Vt.  557. 

Wisconsin. —  Green  v.  Gilbert,  21  Wis.  395. 

England. —  Poussard  v.  Spiers.  1  Q.  B.  D. 
410,  45  L.  J.  C.  P.  621,  34  L.  T.  Rep.  N.  S. 
572,  24  Wkly.  Rep.  819;  Boast  v.  Firth, 
L.  R.  4  C.  P.  1,  38  L.  J.  C.  P.  1.  19  L.  T. 
Rep.  N.  S.  264,  17  Wkly.  Rep.  29.  See  also 
Cuckson  V.  Stones,  1  E.  &  E.  248,  5  Jur. 
K  S.  337,  28  L.  J.  Q.  B.  25,  7  Wkly.  Rep. 
134,  102  E.  C.  L.  248. 

The  fact  that  the  servant  is  incapacitated 
by  causes  beyond  his  control,  or,  as  it  is 
termed,  by  the  act  of  God,  does  not  deprive 
the  master  of  his  right  to  terminate  the 
contract.  Johnson  v.  Walker,  155  Mass.  253, 
29  N.  E.  522,  31  Am.  St.  Rep.  550. 

62.  Ryan  v.  Dayton,  25  Conn.  188,  65  Am. 
Dec.  560;  Cuckson  v.  Stones,  1  E.  &  E.  248, 
5  Jur.  N.  S.  337,  28  L.  J.  Q.  B.  25,  7  Wkly. 
Rep.  134,  102  E.  C.  L.  248. 

Sickness  combined  with  other  causes. —  Al- 
though a  sickness  incapacitating  an  overseer 
from  work  for  half  a  month  is  not  alone  suf- 
ficient cause  for  discharging  him,  this,  com- 
bined with  such  repeated  failures  correctly 
to  keep  the  time  of  the  hands  as  to  cause 
discontent,  may  constitute  such  cause.  Mil- 
ler V.  Gidiere,  "36  La.  Ann.  201. 

63.  Movnahan  t\  Interstate  Min.,  etc.,  Co., 
31  Wash.' 417,  72  Pac.  81. 
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64.  Atlantic  Compress  Co.  v.  Young,  118 
Ga.  868,  45  S.  E.  677;  Newman  v.  Reagan, 
63  Ga.  755 ;  Harrington  v.  Chittenango  First 
Nat.  Bank,  1  Thomps.  &  C.  (N.  Y.)  361; 
Huntington  v.  Claflin,  10  Bosw.  (N.  Y.)  262; 
Dunkell  f.  Simons,  15  Daly  (N.  Y.)  352, 
7  N.  Y.  Suppl.  655  {reversing  5  N.  Y.  Suppl. 
417];  Jones  v.  Trinity  Parish,  19  Fed.  59; 
Baillie  v.  Kell,  Arn.  245,  4  Bing.  N.  Cas. 
638,  7  L.  J.  C.  P.  249,  6  Scott  379,  33 
E.  C.  L.  900. 

The  question  of  lapse  of  time  is  not  a  ques- 
tion of  law  for  the  judge,  but  a  question  of 
fact  for  the  jury.  Harrington  v.  Chitte- 
nango First  Nat.  Bank,  1  Thomps.  &  C. 
(N.  Y.)  361. 

65.  Alahama. —  Jonas  v.  Field,  83  Ala.  445, 
3  So.  893;  Martin  f.  Everett,  11  Ala.  375; 
Roberts  v.  Brownrigg,  9  Ala.  106. 

Illinois. —  Collins  Ice-Cream  Co.  v.  Ste- 
phens, 189  111.  200,  59  N.  E.  524. 

Louisiana. — Marshal  v.  Sims,  McGloin  223, 
293. 

Massachusetts. —  Daniell  v.  Boston,  etc., 
R.  Co.,  184  Mass.  337,  68  N.  E.  337. 

Missouri. —  Jordan  v.  J.  R.  Weber  Mould- 
ing Co.,  77  Mo.  App.  572. 

New  York. —  Sabin  v.  Kendrick,  58  N.  Y. 
App.  Div.  108,  68  N.  Y.  Suppl.  546. 

South  Carolina. — Dillard  v.  Wallace,  1  Mc- 
Mull.  480. 

Utah. —  Hauerbach  v.  Calder,  15  Utah  371, 
4f)  Pac.  649. 

Wisconsin. —  Tickler  v.  Andrae  Mfg.  Co., 
95  Wis.  352,  70  N.  W.  292. 

United  States. —  Jones  v.  Trinity  Parish, 
19  Fed.  59;  Leatherberry  v.  Odell,  7  Fed. 
041. 

England. —  Ridgway  V.  Hungerford  Market 
Co.,  3  A.  &  E.  171,  1  Harr.  &  W.  244,  4 
L.  J.  K.  B.  157,  4  N.  &  M.  797,  30  E.  C.  L. 
97. 

Canada. —  Cook  v.  Halifax  School  Com'rs, 
35  Nova  Scotia  405.  See  also  Mclntyre  r. 
Hockin,  16  Ont.  App.  498. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  36. 

66.  Leatherberry  v.  Odell,  7  Fed.  641. 
Continuing  incompetency  see  Glasgow  v. 

Hood,  (Tenn.  Ch.  App.  1900)  57  S.  W. 
162. 

67.  Daniell  v.  Boston,  etc.,  R.  Co.,  184 
Mass.  337,  68  N.  E.  337;  Hauerbach  V. 
Calder,  15  Utah  371,  49  Pac.  649. 
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the  retention  of  a  servant  after  knowledge  of  certain  breaches  of  duty  does  not 
prevent  their  use  as  grounds  of  discharge  when  the  offense  is  repeated.^^  Altliough 
a  servant  has  fulfilled  a  stipulation  to  make  reparation  for  his  mistakes,  these  may 
justify  his  employer  in  rescinding  the  contract.^^ 

(iv)  Cause  For  Discharge  and  Statement  Thereof.  The  motives  which 
actuate  a  master  in  discharging  a  servant  are  wholly  immaterial,  if  any  legal 
ground  exists  for  such  discharge ; and  it  is  immaterial  whether  or  not  all  or  any 
of  the  grounds  w^ere  known  to  the  master  when  he  discharged  the  servant."^^ 
Neither  is  it  necessary  for  him  to  assign  a  reason  for  the  discliarge  ;  nor  is  he 
estopped  to  rely  upon  some  other  or  different  reason,  wdiether  known  to  him  at 
the  time  of  the  discharge  or  not."*^    Manifestly  a  cause  arising  subsequently  to  the 


68.  eJerome  v.  Queen  City  Cycle  Co.,  1G3 
N.  Y.  351,  57  N.  E.  485  [citing  Gray  v.  Shep- 
aid,  147  N.  Y.  177,  41  N.  E.  500;  Arkush  v. 
Hanan,  60  Him  (N.  Y.)  518,  15  N.  Y.  Suppl, 
219].  See  also  Sabin  v.  Kendrick,  58  N.  Y. 
App.  Div.  108,  08  N.  Y.  Suppl.  546;  Mc- 
Intyre  v.  Hockin,  16  Ont.  App.  498. 

69.  Burkham  v.  Daniel,  56  Ala.  604. 

70.  Indiana.  —  Pape  v.  Lathrop,  18  Ind. 
App.  633,  46  N.  E.  154. 

Minnesota. —  Von  Heyne  r.  Tompkins,  89 
Minn.  77,  93  N.  W.  901,^5  L.  R.  A.  N.  S.  524. 

i^^eio  York. —  Jackson  v.  New  Y^ork  Post 
Graduate  Medical  School,  etc.,  6  Misc.  101, 
26  N.  Y.  Suppl.  27  [reversing  3  Misc.  622, 
23  N.  Y.  Suppl.  119]. 

Virginia. —  Crescent  Horse-Shoe,  etc.,  Co. 
V.  Eynon,  95  Va.  151,  27  S.  E.  935. 

England. —  Spotswood  v.  Barrow,  5  Exch. 
110,  19  L.  J.  Exch.  226.  See  also  Mercer  v. 
Whall,  5  Q.  B.  447,  9  Jur.  576,  14  L.  J. 
Q.  B.  267,  48  E.  C.  L.  447. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  38. 

71.  Alabama. — Loveman  v.  Brown,  138  Ala. 
608,  35  So.  708. 

Illinois. —  Abendpost  Co.  i".  Hertel,  67  111. 
App.  501. 

Minnesota. —  Von  Heyne  v.  Tompkins,  89 
Minn.  77,  93  N.  W.  901,  5  L.  R.  A.  N.  S.  524. 

Mississippi. —  Odeneal  v.  Henry,  70  Miss. 
172,  12  So.  154. 

New  York. —  Hutchinson  v.  Washburn,  80 
N.  Y^.  App.  Div.  367,  80  N.  Y.  Suppl.  691; 
Arkush  r.  Hanan,  60  Hun  518,  15  N.  Y. 
Suppl.  219  [citing  Green  v.  Edgar,  21  Plun 
414]. 

Virginia. — Crescent  Horse-Shoe,  etc.,  Co.  v. 
Eynon,  95  Va.  151,  27  S.  E.  935. 

England. —  Mercer  v.  Whall,  5  Q.  B.  447, 
9  Jur.  576,  14  L.  J.  Q.  B.  267,  48  E.  C.  L. 
447;  Boston  Deep  Sea  Fishing,  etc.,  Co.  v. 
Ansell,  39  Ch.  D.  339,  59  L.  T.  Rep.  N.  S. 
345;  Ridgway  v.  Hungerford  Market  Co.,  3 
A.  &  E.  171,  1  Harr.  &  W.  244,  4  L.  J.  K.  B. 
157,  4  N.  &  M.  797,  30  E.  C.  L.  97 ;  Baillie 
V.  Kell,  Arn.  245,  4  Bing.  K  Cas.  638,  7 
L.  eT.  C.  P.  249,  6  Scott  379,  33  E.  C.  L.  900 ; 
Willets  v.  Green,  3  C.  &  K.  59;  Spotswood 
V.  Barrow,  5  Exch.  110,  19  L.  J.  Exch.  226. 
But  see  Cussons  v.  Skinner,  12  L.  J.  Exch. 
347,  11  M.  &  W.  161. 

Canada. —  McGeorge  v.  Ross,  5  Terr.  L. 
Rep.  116;  Tozer  v.  Hutchison,  12  N.  Brunsw. 
548;  Mclntyre  v.  Hockin,  16  Ont.  App.  498. 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  38. 

72.  Alabama. —  Strauss  v.  Meertief,  64  Ala. 
229,  38  Am.  Rep.  8. 

Illinois.— Oyy  v.  Ward,  73  111.  318;  Ster- 
ling Emery  Wheel  Co.  v.  Magee,  40  111.  App. 
340. 

Minnesota. —  Von  Heyne  v.  Tompkins,  89 
Minn.  77,  93  N.  W.  901,  5  L.  R.  A.  N.  S.  524. 

Mississippi. —  Odeneal  v.  Henry,  70  Miss. 
172,  12  So.  154. 

New  York. —  Green  v.  Edgar,  21  Hun  414; 
Harrington  v.  Chittenango  First  Nat.  Bank, 
1  Thomps.  &  C.  361;  Ball  v.  Livonia  Salt, 
etc.,  Co.,  8  Misc.  333,  28  N.  Y.  Suppl.  537. 

OMo. —  Under  the  act  of  April  2,  1890,  a 
railroad  employee  has  no  right  of  action 
against  the  company  for  refusing  to  furnish 
the  reason  for  his  discharge  in  writing.  Crall 
V.  Toledo,  etc.,  R.  Co.,  7  Ohio  Cir.  Ct.  132, 
3  Ohio  Cir.  Dec.  696.  See  also  Busby  v. 
Pittsburg,  etc.,  R.  Co.,  9  Ohio  S.  &  C.  PI. 
Dec.  823. 

England.— Mercer  v.  Whall,  5  Q.  B.  447, 
9  Jur.  576,  14  L.  J.  Q.  B.  267,  48  E.  C.  L. 
447;  Ridgway  v.  Hungerford,  3  A.  &  E.  171, 
1  Harr.  &  W.  244,  4  L.  J.  K.  B.  157,  4  N. 
&  M.  797,  30  E.  C.  L.  97. 

See  34  C^nt.  Dig.  tit.  "  Master  and 
Servant,"   §  38. 

Statute  requiring  statement  of  reasons  for 
discharge  unconstitutional  see  Wallace  i\ 
Georgia,  etc.,  R.  Co.,  94  Ga.  732,  22  S.  E. 
579. 

73.  Any  good  reason  existing  at  time  of 
discharge  sufficient. —  Alabama. —  Strauss  r. 
Meertief,  64  Ala.  299,  38  Am.  Rep.  8. 

Illinois. —  Abendpost  Co.  v.  Hertel,  67  111. 
App.  501 ;  Sterling  Emery  Wheel  Co.  v.  Ma- 
gee, 40  111.  App.  340. 

Minnesota. —  Von  Heyne  v.  Tompkins,  89 
Minn.  77,  93  N.  W.  901,  5  L.  R.  A.  N.  S.  524. 

New  Jersey. —  Allen  v.  Aylesworth,  58 
N.  J.  Eq.  349,  44  Atl.  178. 

New  York. — Arkush  v.  Hanan,  60  Hun  518, 
15  N.  Y.  Suppl.  219. 

United  States. —  Park  v.  Bushnell,  60  Fed. 
583,  9  C.  C.  A.  138. 

England. —  Mercer  v.  Whall,  5  Q.  B.  447, 
9  Jur.  576,  14  L.  J.  Q.  B.  267,  48  E.  C.  L. 
447 ;  Ridgway  v.  Hungerford  Llarket  Co., 
3  A.  &  E.  171,  1  Harr.  &  W.  244,  4  L.  J. 
K.  B.  157,  4  N.  &  M.  707,  30  E.  C.  L.  97; 
Baillie  v.  Kell,  Arn.  245,  4  Bing.  N.  Cas. 
638,  7  L.  J.  C.  P.  249,  6  Scott  379,  33  E.  C.  L. 
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discharge  cannot  be  urged  in  defense  of  an  action  for  breach  of  contract  of 
Mring.'^* 

(v)  Testimonials  as  to  Charaoteb.  At  common  law  no  duty  is  imposed 
on  an  employer  to  give  his  employee  a  testimonial  of  character,  letter  of  recom- 
mendation, or  clearance  card  on  the  severance  of  the  relation,  in  the  absence  of  any 
enstom  or  usage  requiring  it.'^^  And  unless  restrained  by  contract,  the  master  may 
suspend  or  discharge  an  employee  at  pleasure,  with  or  withont  cause,  and  the  fact 
that  the  employee's  reputation  is  affected  by  unfavorable  inferences  drawn  from  the 
suspension  or  discharge  itself  will  not  render  the  employer  liable  in  damages.'^^  In 
order  to  support  an  action  in  respect  of  a  character  given  by  a  master  to  a  servant, 
it  must  be  shown  that  the  character  was  false,  and  also  that  it  was  maliciously  given.''" 
If,  however,  the  person  giving  the  character  knows  what  he  says  to  be  untrue, 
tliat  may  deprive  him  of  the  protection  given  ho^mfide  communications^^ 

(vi)  Operation  AND  Effect  OF  Discharge.  Upon  his  discharge,  a  servant 
must  leave  peaceably,  whether  or  not  the  discharge  was  rightful  and  vacate  the 
house  or  premises  occupied  by  him  as  servant.^*^  If  he  fails  to  leave  peaceably  or 
after  doing  so  returns,  he  becomes  a  trespasser,  and  may  be  ejected  by  the  mas- 
ter,^^  although  his  wages  may  not  all  have  been  paid.^^  Under  a  contract  allowing 
cancellation  by  giving  a  stipulated  notice  in  writing,  a  discharge  is  equivalent  to 
such  notice  as  fixing  the  amount  that  can  thereafter  be  recovered.^^ 


But  com/pare  Cussons  t".  Skinner,  12 
L.  J.  Exch.  347,  11  M.  &  W.  161,  where  there 
is  a  dictum  to  the  effect  that  the  master 
must  have  kno%vii  of  the  cause  afterward 
relied  on  at  the  time  of  the  discharge. 

Canada. —  Tozer  v.  Hutchison,  12  N. 
Brunsw.  548;  Tibbs  i;.  Wilkes,  23  Grant  Ch. 
(U.  C.)  439. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  38. 

74.  Gerardo  v.  Brush,  120  Mich.  405,  79 
N.  W.  646,  assault  committed  by  servant 
after  discharge. 

75.  Cleveland,  etc,  E.  Co.  v.  Jenkins,  174 
111.  398,  51  N.  E.  811,  66  Am.  St.  Rep.  296, 
62  L.  K  A.  922  [reversing  70  111.  App.  415]  ; 
New  York,  etc.,  R.  Co.  v.  Schaffer,  65  Ohio 
St.  414,  62  N.  E.  1036,  87  Am.  St.  Rep.  628, 
62  L.  R.  A.  931  [revershig  17  Ohio  Cir.  Ct. 
77,  9  Ohio  Cir.  Dec.  158];  Carrol  v.  Bird, 
3  Esp.  201,  6  Rev.  Rep.  824;  Handley  v. 
Moffat,  Ir.  R.  7  C.  L.  104,  21  Wkly.  Rep. 
231.  But  compare  Thornton  v.  Suffolk  Mfg. 
Co.,  10  Cush.  (Mass.)  376,  where  it  was  held 
that  a  usage  among  certain  manufacturers 
to  give  an  honorable  discharge  to  an  employee 
who  had  worked  faithfully  for  twelve  months 
and  who  had  given  a  fortnight's  notice, 
whereby  he  might  obtain  other  employment, 
did  not  render  it  obligatory  to  give  such 
discharge  in  all  cases  where  the  above  condi- 
tions were  complied  with;  but  that  it  was 
a  matter  of  discretion  and  judgment. 

Burden  on  servant  to  show  custom  see 
Cleveland,  etc.,  R.  Co.  v.  Jenkins,  174  111. 
398,  51  N.  E.  811,  66  Am.  St.  Rep.  296, 
62  L.  R.  A.  922. 

76.  Henry  v.  Pittsburgh,  etc.,  R.  Co.,  139 
Pa.  St.  289,  21  Atl.  157. 

77.  Fountain  v.  Boodle,  3  Q.  B.  5,  2  G.  &  D. 
455,  43  E.  C.  L.  605 ;  Webb  v.  East,  5  Ex.  D. 
108,  44  J.  P.  300,  49  L.  J.  Exch.  250,  41 
L.  T.  Rep.  N.  S.  715,  28  Wkly.  Rep.  336; 
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Weatherston  v.  Hawkins,  1  T.  R.  111.  See 
also  Harris  v.  Thompson,  13  C.  B.  33,  76 
E.  C.  L.  333.  See  Libel  and  Slandeb,  25 
Cyc.  225. 

78.  Hodgson  v.  Scarlett,  1  B.  &  Aid.  232, 
240.  19  Rev.  Rep.  301,  per  Lord  Ellenborough, 
C.  J. 

False  entries  of  reasons  for  discharge. — 

Where  there  is  a  custom  among  railroad 
companies  to  keep  a  record  of  the  causes  for 
which  employees  have  been  discharged,  and 
for  one  company  not  to  employ  persons  dis- 
charged by  another  for  certain  causes,  a 
company  is  liable  to  a  discharged  employee 
for  making  a  false  entry  on  its  records  as 
to  the  cause  of  his  discharge,  where  such 
entry  has  been  either  directly  or  indirectly 
communicated  to  other  companies,  and  he 
has  thereby  been  prevented  from  obtaining 
employment.  Hundley  v.  Louisville,  etc.,  R. 
Co.,  105  Kv.  162,  48  S.  W.  429,  20  Ky.  L. 
Rep.  1085,  88  Am.  St.  Rep.  298,  63  L.  R.  A. 
289. 

79.  Ross  V.  Pender,  10  Sc.  Sess.  Cas.  301 
[cited  in  Wood  M.  &  S.  290]. 

80.  Reg.  V.  Spurrell,  L.  R.  1  Q.  B.  72,  12 
Jur.  N.  S.  208,  35  L.  J.  M.  C.  74,  13  L.  T. 
Rep.  N.  S.  364,  14  Wkly.  Rep.  81 ;  White  v. 
Bailey,  10  C.  B.  N.  S.  227,  7  Jur.  N.  S.  948, 
30  L.  J.  C.  P.  253,  100  E.  C.  L.  227;  May- 
hew  V.  Shuttle,  3  C.  L.  R.  59,  4  E.  &  B. 
347,  1  Jur.  N.  S.  303,  24  L.  J.  Q.  B.  54, 
3  Wkly.  Rep.  108,  82  E.  C.  L.  347;  Bertie 
V.  Beaumont,  16  East  33. 

81.  Champion  v.  Hartshorne,  9  Conn.  564; 
Kerrains  v.  People,  60  N.  Y.  221,  19  Am. 
Rep.  158;  Foye  v.  Sewell,  21  Abb.  N.  Cas. 
(N.  Y.)  15;  Haywood  v.  Miller,  3  Hill 
(N.  Y.)  90. 

82.  Champion  v.  Hartshorne,  9  Conn.  564; 
Foye  V.  Sewell,  21  Abb.  N.  Cas.  (N.  Y.)  15. 

83.  De  Vere  v.  Gilmore,  25  Misc.  (N.  Y.), 
306,  54  N.  Y.  Suppl.  587. 
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b.  Actions  For  Wrongful  Discharge  —  (i)  Right  of  Action-  and  Condi- 
tion Precfdent.^^  Unless  the  contract  of  employment  is  for  some  definite 
time  the  servant  lias  no  right  of  action  on  being  discharged  nor  where  he  is 
discharged  nnder  the  terms  of  the  contract.^^  If  employed  for  a  definite  time  the 
servant's  riglit  of  action  is  dependent  upon  the  wrongfulness  of  his  discharge.®* 
In  an  action  for  wrongful  discharge,  the  servant  must  show  his  readiness  and  will- 
iugness  to  carry  out  tlie  contract/^  but  an  actual  offer  to  perform  or  a  demand  for 
work  is  unnecessary.^^ 


84.  Action  by  servant  for  malicious  pro- 
curement of  discharge  see  infra,  VI,  A,  2. 

Compelling  specific  performance  see  Spe- 
cific Performance. 

Merger  and  bar  of  causes  of  action  as  de- 
pending on  splitting  of  causes  in  actions  see 
Judgments. 

New  trial  see  New  Trial. 

85.  Duty  to  seek  other  employment  see 
infra,  II,  C,  2,  b,  (iii),  (b),  (2). 

86.  Blaisdell  v,  Lewis,  32  Me.  515;  Fore- 
man V.  Goldberg,  30  Misc.  (N.  Y.)  785,  62 
N.  Y.  Suppl.  753:  Fuller  v.  Northern  Pac. 
Elevator  Co.,  2  N.  D.  220,  50  N.  W.  359. 

87.  Roberts  v.  Crowley,  81  Ga.  429,  7  S.  E. 
740;  Harder  r.  Marion  County,  97  Ind.  455. 

88.  Action  lies  for  breach  of  contract  upon 
wrongful  discharge. —  Given  v.  Charron,  15 
Md.  502;  \Yiseman  r.  Panama  R.  Co.,  1 
Hilt.  (N.  Y.)  300;  Nations  r.  Cudd,  22  Tex. 
550. 

Upon  a  termination  by  mutual  consent,  and 

an  agreement  as  to  the  amount  then  due, 
a  recovery  for  the  full  period  of  the  contract, 
as  upon  a  wrongful  discharge,  cannot  be 
sustained.  Grannemann  V.  Kloepper,  24  111. 
App.  277. 

Where  a  discharge  is  justified,  the  servant 
can  only  recover  for  his  services  upon  a 
quantum  meruit,  and  cannot  recover  at  all 
upon  the  contract.  Hunter  v.  Litterer,  1 
Baxt.  (Tenn.)  168. 

Estoppel. — Where  plaintiff  was  discharged, 
and  paid  for  the  time  he  had  worked,  taking 
the  money  without  objection,  it  was  held 
that  he  could  not  afterward  claim  to  be 
entitled  to  a  full  year's  salary  on  the  ground 
that  he  was  employed  by  the  year.  Tanner 
V.  Cambon,  26  La.  Ann.  353. 

89.  Missouri. — Cramer  v.  Mack,  8  Mo.  App. 
531. 

Nebraska. —  Hale  v.  Sheehan,  36  Nebr.  439, 
54  N.  W.  682. 

Neio  York. —  Polk  v.  Daly,  4  Daly  411; 
Wiseman  v.  Panama  R.  Co.,  1  Hilt.  300. 

United  States. —  Jones  v.  Trinity  Parish, 
19  Fed.  59. 

England.—  Griffith  v.  Selby,  2  C.  L.  R.  486, 
9  Exch.  393,  18  Jur.  178,  23  L.  J.  Exch.  226, 
2  Wkly.  Rep.  221;  Wallis  v.  Warren,  7  D. 
&  L.  58,  4  Exch.  361,  18  L.  J.  Exch.  449; 
Granger  v.  Dacre,  1  D.  &  L.  573,  13  L.  J. 
Exch.  93,  12  M.  &  W.  431;  De  Medina  v. 
Norman,  2  Dowl.  P.  C.  N.  S.  239,  11  L.  J. 
Exch.  320,  9  M.  &  W.  820;  Peeters  v.  Opie, 
2  Saund.  350. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  42. 

Compare  Van   Schaick   v.  Wannemacher, 


(Pa.  1886)  5  Atl.  31,  holding  that  where  a 
master,  without  good  cause,  notifies  his 
servant  that  his  services  will  be  dispensed 
with  after  a  given  date,  prior  to  that  ap- 
pointed in  the  contract,  it  is  not  necessary 
for  the  servant  to  show  that  he  was  ready 
and  willing  to  continue  in  the  service  at  the 
expiration  of  the  notice. 

"  Ready  does  not  imply  willing  ( Granger  v. 
Dacre,  1  D.  &  L.  573,  13  L.  J.  Exch.  93. 
12  M.  &.  W.  431),  but  ready  and  willing  im- 
plies disposition,  capacity,  and  ability  (Grif- 
fith V.  Selby,  2  C.  L.  R.  486,  9  Exch.  393, 
18  Jur.  178,  23  L.  J.  Exch.  226,  2  Wkly. 
Rep.  221 ;  Wallis  r.  Warren,  7  D.  &  L.  58, 
4  Exch.  301,  18  L.  J.  Exch.  449;  De  Medina 
r.  Norman,  2  Dowl.  P.  C.  N.  S.  239,  11  L.  J. 
Exch.  320,  9  M.  &  W.  820)  ;  that  is,  n&t- 
phvsieal  disability  (Cuckson  v.  Stones,  1  E. 

6  E.  248,  5  Jur.  N.  S.  537,  28  L.  J.  Q.  B.  25. 

7  Wkly.  Rep.  134,  102  E.  C.  L.  248),  but 
freedom  from  any  other  inconsistent  engage- 
ment (Spotswood  r.  Barrow,  5  D.  &  L.  373, 

1  Exch.  804,  17  L.  J.  Exch.  98)."  Smitli 
M.  &  S.  192. 

90.  Illinois. —  Stumer  v.  Wilson,  82  IlL 
App.  384. 

Michigan. —  Jones  v.  Graham,  etc.,  Transp. 
Co.,  51  Mich.  539,  16  N.  W.  893. 

Minnesota. —  IMcMullen  v.  Dickinson  Co., 
63  Minn.  405,  65  N.  W.  661,  663;  Mackubin 
V.  Clarkson,  5  Minn.  247. 

New  York. —  Bacon  i'.  New  Home  Sewino^ 
Mach.  Co.,  13  N.  Y.  Suppl.  359  {affirmed  in 
129   N.   Y.   658,   30  N.  E.  65];   Pettit  t>- 
Turner,  2  Thomps.  &  C.  608;  Hess  r.  Citron, 
37  Misc.  849,  76  N.  Y.  Suppl.  994. 

England. —  Wallis  v.  Warren,  7  D,  &  L. 
58,  .4  Exch.  361,  18  L.  J.  Exch.  449;  Lew 
V.  Herbert,  1  Moore  C.  P.  56,  7  Taunt.  314, 

2  E.  C.  L.  379.  But  see  Wilkinson  v.  Gaston, 
9  Q.  B.  137,  10  Jur.  804,  15  L.  J.  Q.  B.  339, 
58  E.  C.  L.  137. 

See-  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  42. 

Where  plaintiff  was  discharged  by  an  au- 
thorized agent,  it  was  held  that  he  was  not 
bound  to  find  defendant,  inform  him  of  his 
discharge,  and  demand  a  continuance  in  his 
employ.  Gerardo  v.  Brush,  120  Mich.  405, 
79  N.  W.  646.  Compare  Collins  r.  Hazelton, 
65  Mich.  220,  31  N.  W.  843,  in  which  it  was 
held  that  an  employee  who  claims  wages 
under  a  yearly  agreement  made  directly  with 
his  employer,  and  who,  on  being  told  by  his 
employer's  foreman  that  he  was  not  wanted 
longer,  but  had  better  see  their  employer, 
goes  away  without  informing  his  employer 
that  he  is  ready  to  carry  out  his  contract, 
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(ii)  Accrual  of  Right,  Where  a  master  wrongfully  discharges  his  servant 
before  the  expiration  of  his  term  the  latter  may  sue  immediately  for  the  value  of 
his  services  or  bring  an  action  for  damages,  either  immediately  or  at  the  expira- 
tion of  the  term.^^  But  in  those  states  ni  which  the  doctrine  of constructive 
service '\ obtains,  an  action  for  wages  accruing  after  the  discharge  cannot  be 
brought  until  the  expiration  of  the  term,^^  unless  the  contract  is  divisible,  in  which 
case  an  action  may  be  brought  for  each  instalment  as  it  falls  due.^^  If  a  servant 
is  discharged  during  the  term  for  just  cause,  he  caimot  maintain  an  action  on  the 
contract  or  on  a  quantum  meridt^'iintil  the  end  of  the  term  named  therein.^^ 

(ill)  Nature  AND  Form  OF  Remedy — (a)  Contract  or  Tort.  The  remedy 
01  a  servant  wrongfully  discliarged  before  the  expiration  of  liis  term  of  service 
lies  in  contract^  not  in  tort.-'^ 

(b)  Action  For  Wages — (1)  Where  Wages  Are  Due.  One  employed  to 
serve  for  a  certain  time  and  subsequently  discharged  for  no  fault  of  his  own 
before  the  expiration  of  the  term  may  recover  by  action  the  wages  due  oi  dam- 
ages for  the  wrongful  discharge.^^  It  is  held  in  some  cases,  however^  that  wages 
due  cannot  be  recovered  in  an  action  for  breach  of  contract,  unless  a  count  there- 
for is  contained  in  the  declaration;^^  and  consequently  a  judgment  in  an  action 
simply  for  breach  of  contract  does  not  operate  as  a  bar  to  a  subsequent  action  for 
such  wages.^^ 


is  estopped  by  such  neglect  in  an  action  to 
recover  wages  for  the  balance  of  the  year. 

91.  Knutson  v.  Knapp,  35  Wis.  86.  And 
see  in^ra,  II,  C,  2,  b,  ( in ) ,  ( c ) . 

92.  Alabama. —  Martin  i\  Everett,  11  Ala. 
375;  Davis  v.  Ayres,  9  Ala.  292. 

Georgia. —  Rogers  v.  Parham,  8  Ga.  190. 

Indiana. —  Hamilton  v.  Love,  [1896]  43 
N.  E.  873;  iEtna  L.  Ins.  Co.  v.  Nexsen,  84 
Ind.  347,  43  Am.  Rep.  91. 

Kentucky. —  Forked  Deer  Pants  Co.  v. 
Shipley,  80  S.  W.  476,  25  Ky.  L.  Rep.  2299 ; 
John  C.  Lewis  Co.  v.  Scott,  14  Ky.  L.  Rep. 
713. 

Maryland. —  Olmstead  v.  Bach,  78  Md.  132, 
27  Atl.  501,  44  Am.  St.  Rep.  273,  22  L.  R.  A. 
74;  Dugan  V.  Anderson,  36  Md.  567,  11  Am. 
Rep.  509. 

"New  York. — Justison  v.  Crawford,  25  How. 
Pr.  465. 

North  Carolina. —  Brinkley  v.  Swicegood, 
65  N.  C.  626. 

Texas. —  Lichenstein  v.  Brooks,  75  Tex. 
196,  12  S.  W.  975;  Hearne  v.  Garrett,  49 
Tex.  619;  Hassell  V.  Nutt,  14  Tex.  260; 
Sullivan  v.  McFarland,  1  Tex.  App.  Civ.  Cas. 
§  1198. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  44.    And  see  infra,  II,  C,  2,  b, 

(III),  (D). 

Action  brought  before  actual  breach  is 
premature. —  Pellet  v.  Manufacturers',  etc., 
Ins.  Co.,  104  Fed.  502,  43  C.  C.  A.  669. 

93.  Harris  v.  Moss,  112  Ga.  95,  37  S.  E. 
123 ;  Kirk  v.  Hartman,  63  Pa.  St.  97 ;  Union 
Bank  v.  Heyward,  15  S.  C.  296;  Bradshaw 
V.  Branan,  5  Rich.  (S.  C.)  465.  See  also 
infra,  II,  C,  2,  b,  (ill),  (d). 

Under  La.  Civ.  Code,  art.  2720,  all  persons, 
except  menial  servants,  who  have  been  dis- 
charged "  without  any  serious  ground  of  com- 
plaint," may  bring  an  action  for  their  wages 
immediately,  and  the  prescription  of  one 
year  will  commence  when  the  right  of  action 

[II,  C,  2,  b,  (II)] 


has  accrued.  Shoemaker  i-.  Bryan,  12  La. 
Ann.  697. 

94.  Strauss  v.  Meertief,  64  Ala.  299,  33 
Am.  Rep.  8;  Trawick  v.  Peoria,  etc.,  St.  R. 
Co.,  68  111.  App.  156;  Markham  v.  Markham, 
110  N.  C.  356,  14  S.  E.  963. 

95.  Knutson  v.  Knapp,  35  Wis.  86. 

96.  Westwater  v.  Grace  Church,  140  Cal. 
330,  73  Pac.  1055;  Comerford  r.  West  End 
St.  R.  Co.,  164  Mass.  13,  41  N.  E.  59.  Com- 
pare Lee  V.  Hill,  84  Va.  919,  6  S.  E.  473. 

97.  Alabama. —  Fowler  v.  Armour,  24  Ala. 
194. 

Colorado. —  Saxonia  Min..  etc.,  Co.  v.  Cook. 
7  Colo.  569,  4  Pac.  1111. 

Indiana. —  Richardson  v.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am.  Rep.  584. 

Missouri. —  Ehrlich  v.  Mtna  L.  Ins.  Co., 
88  Mo.  249. 

New  York. —  Howard  v.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285;  Moody  t\  Leverich, 
4  Daly  401 ;  Wiseman  v.  Panama  R.  Co.,  1 
Hilt.  300;  Elliott  v.  Miller,  17  K  Y.  Suppl. 
526. 

Pennsylvania. —  Allen  v.  Colliery  Engi^ 
neers'  Co.,  196  Pa.  St.  512,  46  Atl.  899. 

South  Carolina. —  Bradshaw  v.  Branan,  5 
Rich.  465. 

Vermont. —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162. 

Canada. —  Jeykal  v.  Nova  Scotia  Glass  Co., 
20  Nova  Scotia  388. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  41. 

98.  Perry  v.  Dickerson,  85  N.  Y.  345,  39 
Am.  Rep.  663;  Tullis  v.  Hassell,  54  N.  Y. 
Super.  Ct.  391;  Hartlev  v.  Harman.  11 
A.  &  E.  798,  9  L.  J.  Q.  B.  179,  3  P.  &  D. 
567,  39  E.  C.  L.  423. 

99.  Perry  v.  Dickerson,  85  N.  Y.  345,  39 
Am.  Rep.  663;  Levin  v.  Standard  Fashion 
Co.,  4  N.  Y.  Suppl.  867.  See  also  Hartley  r. 
Harman,  11  A.  &  E.  798,  9  L.  J.  Q.  B.  179, 
3  P.  &  D.  567,  39  E.  C.  L.  423. 
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(2)  Wages  For  Unexpired  Term.  It  was  formerly  held  in  England  that  a 
servant  wrongfully  discharged  might  treat  the  contract  as  existing,  and  sue 
for  his  wages  as  they  became  due.^  The  doctrine  of  constructive  service,  as 
laid  down  in  the  early  English  cases,  permitting  a  servant  wrongfully  discharged 
to  sue  on  the  contract  for  wages  for  the  unexpired  term,^  was  followed  in  the 
early  cases  in  this  country,  and  is  still  upheld  by  several  courts.^  This  doctrine 
has  since  been  repudiated  by  the  courts  of  England,^  and  by  many  of  the  courts 
of  this  country.  These  autl'iorities  hold  that  if  a  servant  be  wrongfully  discharged 
he  has  no  action  for  wages,  except  for  services  past  rendered.  As  far  as  any  other 
claim  on  the  contract  is  concerned,  he  must  sue  for  the  injury  he  has  sustained  by 
liis  discharge,  in  not  being  allowed  to  serve  and  earn  the  wages  agreed  on.^  In 


1.  Former  English  rule. —  In  an  early  nisi 
prius  case  the  fiction  of  a  constiuctive " 
service  was  resorted  to,  and  a  servant  dis- 
charged without  cause  was  allowed  to  re- 
cover wages  for  the  unexpired  term.  Gandell 
V.  Pontigny,  4  Campb.  375,  1  Stark.  198, 
2  E.  C.  L.  82.  To  the  same  efi'ect  see  Aspdin 
r.  Austin,  5  Q.  B.  671,  Dav.  &  M.  515,  8 
Jur.  355,  13  L.  J.  Q.  B.  155,  48  E.  C.  L.  671; 
Collins  r.  Price,  5  Bing.  132,  6  L.  J.  C.  P. 
0.  S.  244,  2  M.  &  P.  233,  30  Pvev.  Rep.  542, 
15  E.  C.  L.  507  ;  Pagani  v.  Gandolfi,  2  C.  & 
P.  370,  31  Rev.  Rep.  671,  12  E.  C.  L.  623. 

2.  See  svpra,  II,  C,  2,  b,  (ii). 

3.  Alabama. —  Liddell  r.  Chidester,  84  Ala. 
508,  4  So.  426,  5  Am.  St.  Rep.  387  ;  Wilkin- 
son V.  Black,  80  Ala.  329;  Hollowav  r.  Tal- 
bot, 70  Ala.  389;  Strauss  v.  Meertief,  04  Ala. 
299,  38  Am.  Rep.  8;  Fowler  i\  Armour,  24 
Ala.  194;  Ramey  v.  Plolcombe,  21  Ala.  567. 

Arkansas. —  Gardenhire  v.  Smith,  39  Ark. 
280. 

Delaware. —  Spahn  r.  ^Yillman,  1  Pennew. 
125,  39  Atl.  787. 

Georgia. —  Moore  r.  Kelly,  etc.,  Co.,  Ill 
Ga.  371,  36  S.  E.  802;  Beck  v.  Thompson, 
etc..  Spice  Co.,  108  Ga.  242,  33  S.  E.  894; 
Ansley  v.  Jordan,  61  Ga.  482;  Tyler  Cotton 
Press  Co.  v.  Chevalier,  56  Ga.  494;  Britt  r. 
Hays,  21  Ga.  157;  Rogers  v.  Parham,  8  Ga. 
190. 

Louisiana. —  Tete  t*.  Lanaux,  45  La.  Ann. 
1343,  14  So.  241;  Alba  v.  Moriarty,  36  La. 
Ann.  680;  Decamp  v.  Hewitt,  11  Rob.  290, 
43  Am.  Dec.  204. 

Mississippi. —  Armfield  v.  Nash,  31  ]\Iiss. 
361;  Prichard  r.  Martin,  27  Miss.  305. 

Montana. —  Isaacs  r.  McAndrew,  1  ]Mont. 
437. 

North  Carolina. —  Markham  v.  Markham, 
110  N.  C.  356,  14  S.  E.  963. 

Pennsylvania. —  Allen  v.  Colliery  Engineers 
Co.,  196  Pa.  St.  512,  46  Atl.  899  ;  Emery  v. 
S.eckel,  126  Pa.  St.  171,  17  Atl.  601,  12 
Am.  St.  Rep.  857 ;  Chamberlin  v.  Morgan, 
68  Pa.  St.  168;  Kirk  v.  Hartman,  63  Pa. 
St.  97;  King  v.  Steiren,  44  Pa.  St.  99,  84 
Am.  Dec.  419;  Fereira  v.  Sayers,  5  Watts  & 
S.  210,  40  Am.  Dec.  496. 

South  Carolina. —  Bradshaw  t\  Branan,  5 
Rich.  465;  Rye  v.  Stubbs,  1  Hill  384;  Byrd 
r.  Boyd,  4  McCord  246,  17  Am.  Dec.  740. 

Tennessee. —  Allen  v.  Maronne,  93  Tenn. 
161,  23  S.  W.  113;  Jones  v.  Jones,  2  Swan 
605. 


Wisconsin. —  Gordon  v.  Brewster,  7  Wis. 
355. 

Instalments  recoverable  as  they  fall  due. — 

If  the  wages  are  payable  in  instalments,  a 
servant  wrongfully  discharged  may  sue  for 
and  recover  each  instalment  as  it  becomes 
due.  Liddell  u.  Chidester,  84  Ala.  508,  4  So. 
426,  5  Am.  St.  Rep.  387 ;  Wilkinson  v.  Black, 
80  Ala.  329;  Strauss  v.  Meertief,  04  Ala.  299, 
38  Am.  Rep.  8;  Fowler  v.  Armour,  24  Ala. 
194;  Davis  v.  Preston,  0  Ala.  83;  Moore  v. 
Kelly,  etc.,  Co.,  Ill  Ga.  371,  36  So.  802  [cit- 
ina  Isaacs  v.  Davies,  68  Ga.  169;  Blun  v. 
Holitzer,  53  Ga.  82]  ;  Armfield  v.  Nash,  31 
Miss.  361. 

4.  Goodman  r.  Pocock,  15  Q.  B.  576,  14 
Jur.  1042,  19  L.  J.  Q.  B.  410,  69  E.  C.  L.  576; 
Smith  r.  Hayward,  7  A.  &  E.  544,  2  Jur. 
232,  7  L.  J.  Q.  B.  3,  2  N.  &  P.  432,  W.  W. 
&  D.  635,  34  E.  C.  L.  292 ;  East  Anglian  R. 
Co.  f.  Lythgoe,  10  C.  B.  726,  20  L.  J.  C.  P. 
87,  2  L.  M.  &  P.  221,  70  E.  C.  L.  720;  Elder- 
ton  r.  Emmons,  6  C.  B.  160,  17  L.  J.  C.  P. 
307,  60  E.  C.  L.  160  [affirmed  in  13  C.  B. 
495,  76  E.  C.  L.  495,  4  H.  L.  Cas.  624,  10 
Eng.  Reprint  606,  18  Jur.  21]  ;  Arehard  v. 
Horner,  3  C.  &  P.  349,  14  E.  C.  L.  604  [over- 
ruling  Gandell  v.  Pontigny,  4  Campb.  375,  I 
Stark.  198,  2  E.  C.  L.  82]  ;  Fewings  r.  Tisdal, 
5  D.  &  L.  196,  1  Exch.  295,  11  Jur.  977,  17 
L.  J.  Exch.  18;  Beekham  v.  Drake,  2  H.  L. 
Cas.  579,  13  Jur.  921,  9  Eng.  Reprint  1213; 
Barnsley  v.  Taylor,  37  L.  J.  Q.  B.  39;  Wood 
i".  Moyes,  1  W'kly.  Rep.  166. 

5.  Arizona. —  Old  Dominion  Copper  Min., 
etc.,  Co.  V.  Andrews,  6  Ariz.  205,  56  Pac.  969. 

California. —  Stone  v.  Bancroft,  112  Cal. 
652,  44  Pac.  1069.  But  see  Webster  v.  Wade, 
19  Cai.  291,  79  Am.  Dec.  218. 

Colorado. —  Sams  Automatic  Car  Coupler 
Co.  r.  League,  25  Colo.  129,  54  Pac.  642. 

Illinois. —  Soldiers'  Orphans'  Home  v.  Shaf- 
fer, 63  111.  243;  Monarch  Cycle  Mfg.  Co.  v. 
Mueller,  83  111.  App.  359;  Jacksonville  t\ 
Allen,  25  111.  App.  54;  Jones  v.  Dunton,  7 
III.  App.  580.  But  see  Chiles  v.  Belleville 
Nail  Mill  Co.,  68  111.  123. 

Indiana. —  Hamilton  v.  Love,  152  Ind. 
641,  53  N.  E.  181,  54  N.  E.  437,  71  Am.  St. 
Rep.  384;  yEtna  L.  Ins.  Co.  v.  Nexsen,  84 
Ind.  347,  43  Am.  Rep.  91;  Richardson  v. 
Eagle  Mach.  Works,  78  Ind.  422,  41  Am.  Rep. 
584;  Ricks  v.  Yates,  5  Ind.  115. 

Kentucky. —  Wood  r.  INIorgan,  6  Bush  507 
[cited  in  William  Tarr  Co.  v.  Kimbrough,  34 
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either  case  it  is  the  servant's  duty  to  use  reasonable  efforts  to  obtain  employment 
elsewhere  ;  ^  and  defendant  may  prove  in  mitigation  of  damages  tliat  after  plain- 
tiff's discharge,  and  during  the  remainder  of  the  time,  he  received,  or  was  offered 
and  might  have  received,  wages  in  similar  employment.'^ 

(c)  Action  on  Quantum  Meruit.  Where  a  servant  is  discharged  after  partial 
performance  without  just  cause,  he  may  treat  the  contract  as  rescinded,  and  sue 
for  the  value  of  the  service  performed  ;^  and  such  an  action  precludes  a  subsequent 


S.  W.  528,  17  Ky.  L.  Rep.  1284]  ;  Whitaker 
V.  Sandifer,  1  Duv.  261 ;  Chamberlin  v.  Mc- 
Callister,  6  Dana  352. 

Maine. —  Miller  v.  Goddard,  34  Me.  102,  56 
Am.  Dec.  638. 

Maryland. —  Olmstead  v.  Bach,  78  Md.  132, 
27  Atl.  501,  44  Am.  St.  Rep.  273,  22  L.  R.  A. 
74;  Keedy  v.  Long,  71  Md.  385,  18  Atl.  704, 
5  L.  R.  A.  759. 

Minnesota. —  McMullan  v.  Dickinson  Co., 
60  Minn.  156,  62  N.  W.  120,  51  Am.  St.  Rep. 
511,  27  L.  R.  A.  409. 

Missouri. —  Booge  v.  Pacific  R.  Co.,  33  Mo. 
212,  82  Am.  Dec.  160  [eojpZcwwec?  in  Soursin 
V.  Salorgne,  14  Mo.  App.  486]  ;  Evans  v.  St. 
Louis,  etc.,  R.  Co.,  24  Mo.  App.  114;  Bennett 
V.  St.  Louis  Car  Roofing  Co.,  23  Mo.  App. 
587 ;  Soursin  i'.  Salorgne,  14  Mo.  App.  486 ; 
Stone  V.  Vimont,  7  Mo.  App.  277. 

Neiv  York.— Weed  v  Burt,  78  N.  Y.  191 
[affirming  7  Daly  267];  Howard  v.  Daly,  61 
N.  Y.  362,  19  Am.  Rep.  285  [explaining  Tay- 
lor V.  Bradley,  39  N.  Y.  129,  100  Am.  Dec. 
415;  Polk  V.  Daly,  4  Daly  411];  Arnold  v. 
Adams,  27  N.  Y.  App.  Div.  345,  49  N.  Y. 
Suppl.  1041;  Durkee  v.  Mott,  8  Barb.  423; 
Moody  v.  Leverich,  4  Daly  401 ;  Elliott  v. 
Miller,  17  N.  Y.  Suppl.  526.  But  see  Thomp- 
son V.  Wood,  1  Hilt.  93;  Huntington  v.  Og- 
densburgh,  etc.,  R.  Co.,  33  Hoav.  Pr.  416. 

OMo.— Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio 
St.  157,  43  N.  E.  279 ;  James  f.  Allen  County, 
44  Ohio  St.  226,  6  N.  E.  246,  58  Am.  Rep. 
821. 

Texas. —  Lichenstein  v.  Brooks,  75  Tex. 
196,  12  S.  W.  975. 

Virginia. — Willoughby  v.  Thomas,  24  Gratt. 
521. 

The  doctrine  of  constructive  service  is  not 
only  at  war  with  principle,  but  with  the  rules 
of  political  economy,  as  it  encourages  idleness, 
and  gives  compen.?ation  to  men  who  fold  their 
arms  and  decline  service,  equal  to  those  who 
perform  with  willing  hands  their  stipulated 
amount  of  labor.  Howard  r.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285 ;  James  v.  Allen  County, 
44  Ohio  St.  226,  6  N.  E.  246,  58  Am.  Rep. 
821. 

6.  Emery  v.  Steckel,  126  Pa.  St.  171,  17 
Atl.  601,  12  Am.  St.  Rep.  857;  Chamberlin  v. 
Morgan,  68  Pa.  St.  168;  Allen  v.  Maronne,  93 
Tenn.  161,  23  S.  W.  113;  Jones  v.  Jones,  2 
Swan  (Tenn.)  605. 

7.  Alabama. —  Wilkinson  v.  Black,  80  Ala. 
329;  Holloway  v.  Talbot,  70  Ala.  389;  Strauss 
V.  Meertief,  64  Ala.  299,  38  Am.  Rep.  8. 

Arkansas. —  Gardenhire  v.  Smith,  39  Ark. 
280. 

Colorado. —  Saxonia  Min,,  etc.,  Co.  v.  Cook, 
7  Colo.  569,  4  Pac.  1111. 
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Delaware. —  Spahn  v.  Willman,  1  Pennew. 
125,  39  Atl.  787. 

Illinois. —  Soldiers'  Orphans'  Home  v.  Shaf- 
fer, 63  111.  243. 

Mississippi. —  Armfield  v.  Nash,  31  Miss. 
361. 

North  Carolina. —  Markham  v.  Markham, 
110  K  C.  356,  14  S.  E.  963. 

Pennsylvania. —  Chamberlin  v.  Morgan,  68 
Pa.  St.  168 ;  Kirk  v.  Hartman,  63  Pa.  St.  97 ; 
King  V.  Steiren,  44  Pa.  St.  99,  84  Am.  Dec. 
419. 

Tennessee. —  Allen  v.  Maronne,  93  Tenn. 
161  23  S.  W.  113;  Jones  v.  Jones,  2  Swan 
605. 

Wisconsin. —  Gordon  v.  Brewster,  7  Wis. 
355. 

Acceptance  of  new  employment  not  waiver 
of  claim  for  damages. —  Acceptance  of  new 
employment  by  the  wrongfully  discharged 
employee,  during  the  unexpired  term  of  the 
service,  is  not  a  waiver  or  abandonment  of 
his  claim  for  dam.ages  against  his  first  em- 
ployer. Wilkinson  v.  Black,  80  Ala.  329; 
Allen  V.  Maronne,  93  Tenn.  161,  23  S.  W.  113. 

8.  Alahama. —  Liddell  v.  Chidester,  84  Ala. 
508,  4  So.  426,  5  Am.  St.  Rep.  387 ;  Wilkinson 
V.  Black.  80  Ala.  329 ;  Holloway  v.  Talbot,  70 
Ala.  389. 

Arizona. —  Old  Dominion  Copper  Min.,  etc., 
Co.  i'.  Andrews,  6  Ariz.  205,  56  Pac.  969. 

Arkansas. —  Gardenhire  v.  Smith,  39  Ark. 
280;  McDaniel  v.  Parks,  19  Ark.  671. 

Connecticut. —  Connelly  v.  Devoe,  37  Conn. 
570;  Ryan  v.  Daji:on,  25  Conn.  188,  65  Am. 
Dec.  560. 

Georgia. —  Beck  v.  Thompson,  etc..  Spice 
Co.,  108  Ga.  242,  33  S.  E.  894;  Tyler  Cotton 
Press  Co.  v.  Chevalier,  56  Ga.  494;  Rogers  v. 
Parham,  8  Ga.  190. 

Illinois. —  Jones  v.  Dunton,  7  111.  App.  580. 

Indiana.  —  Richardson  V.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am.  Rep.  584;  Ricks 
r.  Yates,  5  Ind.  115;  Fulton  v.  Heffelfinger, 
23  Ind.  App.  104,  54  N.  E.  1079. 

Maryland. —  Keedy  v.  Long,  71  Md.  385,  18 
Atl.  704,  5  L.  R.  A.  759. 

Massachusetts. —  Moulton  v.  Trask,  9  Mete. 
577;  Hill  v.  Green,  4  Pick.  114. 

Minnesota. — Mackubin  v.  Clarkson,  5  Minn. 
247. 

Montana. —  Isaacs  v.  McAndrew,  1  Mont. 
437. 

NeiD  Hampshire. —  Clark  v.  Manchester,  51 
N.  H.  594. 

NeiD  York. —  Howard  V.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285. 

North  Carolina. —  Harris  v.  Separks,  71 
N.  C.  372;  Brinkley  v.  Swieegood,  65  N.  C. 
626. 
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action  for  breach  of  contract.  It  is  not  permissible  to  split  up  a  single  cause  of 
action  into  two  or  more  suits.^ 

(d)  Action  For  Breach  of  Contract.  Instead  of  treating  the  contract  as 
rescinded  and  suing  on  a  quantum  meruit.,  a  servant  who  has  been  wrongfully 
discharged  may  treat  the  contract  as  continning,  notwithstanding  its  breach  by 
tlie  master,  and  sae  for  damages  for  the  wrongful  discharge,  either  immediately, 
at  any  time  during,  or  at  the  expiration  of,  the  term;^*^  and  in  some  cases  H  has 
been  held  that  a  servant  suing  for  a  wrongful  discharge  must  declare  speciaUy, 
the  common  counts  not  being  sufficient.^^  Where  an  action  has  been  brought  for 
damages,  no  further  action  can  be  brought  upon  a  quantum  meruit^'^  nor  can 
another  action  be  brought  for  breach  of  the  contract.^^ 


Vermont.-—  Green  v.  Hulett,  22  Vt.  188. 

England. —  See  Goodman  v.  Pocoek,  15  Q.  B. 
576,  14  Jur.  1042,  19  L.  J.  Q.  B.  410,  69  E.  C. 
L.  576;  Smith  v.  Hayward,  7  A.  &  E.  544,  2 
Jur.  232,  7  L.  J,  Q.  B.  3,  2  N.  &  P.  432, 
W.  W.  &  D.  635,  34  E.  C.  L.  292 ;  Planehe  v. 
Colburn,  8  Bing.  14,  21  E.  C.  L.  424,  5  C.  & 
P.  58,  24  E.  C.  L.  452,  1  L.  J.  C.  P.  7,  1  Moore 

6  S.  51 ;  Arehard  v.  Hornor,  3  C.  &  P.  349,  14 
E.  C.  L.  C04;  Fcwings  v.  Tisdal,  5  D.  &  L. 
196,  1  Exch.  295,  11  Jur.  977,  17  L.  J.  Exch. 
18. 

Canada. —  Giles  v.  McEwan,  11  Manitoba 
150  [followed  in  Rose  v.  Winters,  4  Terr.  L. 
Rep.  353]  ;  McPherson  r.  Usborne  School 
Section  No.  7,  1  Ont.  L.  Rep.  261. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  41. 

Where  the  contract  of  hiring  is  within  the 
statute  of  frauds,  it  cannot  be  sued  upon; 
but  plaintiff  is  entitled  to  recover  the  value 
of  his  services  upon  a  quantum  meruit.  Giles 
V.  McEwan,  11  Manitoba  150. 

9.  Liddell  r.  Chidester,  84  Ala.  508,  4  So. 
426,  5  Am.  St.  Rep.  387 ;  Wilkinson  v.  Black, 
80  Ala.  329;  Keedv  v.  Long,  71  Md.  385,  18 
Atl.  704,  5  L.  R.  A.  759;  Colburn  v.  Wood- 
Avorth,  31  Barb.  (N.  Y.)  381. 

10.  Alabama. —  Marx  v.  Miller,  134  Ala. 
347,  32  So.  765:  Ramey  v.  Holcombe,  21  Ala. 
567. 

Arizona. —  Old  Dominion  Copper  Min.,  etc., 
Co.  V.  Andrews,  6  Ariz.  205,  56  Pac.  969. 
Colorado. —  Saxonia  Min.,  etc.,  Co.  v.  Cook, 

7  Colo.  569,  4  Pac.  1111. 

Georgia. —  Beck  v.  Thompson,  etc..  Spice 
Co.,  108  Ga.  242,  33  S.  E.  894;  Britt  v.  Hays, 
21  Ga.  157;  Rogers  v.  Parham,  8  Ga.  190. 

Indiana. —  Hamxilton  r.  Love,  152  Ind.  641, 
53  N.  E.  181,  54  N.  E.  437,  71  Am.  St.  Rep. 
384,  (1896)  43  N.  E.  873;  French  v.  Cun- 
ningham, 149  Ind.  632,  49  N.  E.  797;  Rich- 
ardson V.  Eagle  Mach.  Works,  78  Ind.  422,  41 
Am.  Rep.  584;  Fulton  v.  Heffelfinger,  23  Ind. 
App.  104,  54  N.  E.  1079 ;  Rape  v.  Lathrop,  18 
Ind.  App.  633,  46  N.  E.  154;  Pennsvlvania 
Co.  V.  Dolan,  6  Ind.  App.  109,  32  N.  *E.  802, 
51  Am.  St.  Rep.  289. 

il/awe.— Miller  v.  Goddard,  34  Me.  102,  56 
Am.  Dec.  638. 

Maryland. —  Olmstead  v.  Bach,  78  Md.  132, 
27  Atl.  501,  44  Am.  St.  Rep.  273,  22  L.  R.  A. 
74;  Keedy  v.  Long,  71  Md.  385,  18  Atl.  704, 
5  L.  R.  A.  759. 

Missouri. —  Booge  v.  Pacific  R.  Co.,  33  Mo. 


212,  82  Am.  Dec.  160;  Halsey  v.  Meinrath, 
54  Mo.  App.  335. 

Montana. —  Isaacs  v.  McAndrew,  1  Mont. 
437. 

NeiD  Yor/c.— Howard  v.  Daly,  61  N.  Y.  362, 
19  Am.  Rep.  285;  Colburn  v.  Woodworth,  31 
Barb.  381;  Wiseman  f.  Panama  R.  Co.,  1 
Hilt.  300;  Foreman  v.  Goldberg,  30  Misc. 
785,  62  N.  Y.  Suppl.  753;  Fallon  v.  Farber, 
30  Misc.  626,  62  N.  Y.  Suppl.  742. 

Ohio. —  James  v.  Allen  County,  44  Ohio  St. 
226,  6  N.  E.  246,  58  Am.  Rep.  821. 

Pennsylvania. —  King  v.  Steiren,  44  Pa.  St. 
99,  84  Am.  Dec.  419. 

Texas. —  Litchenstein  d.  Brooks,  75  Tex. 
196,  12  S.  W.  975. 

United  States. —  Pierce  v.  Tennessee  Coal, 
etc.,  Co.,  173  U.  S.  1,  19  S.  Ct.  335,  45  L.  ed. 
591  [reversing  81  Fed.  814,  26  C.  C.  A. 
632]. 

England.— Vsicrsmi  v.  Gandolfi,  2  C.  &  P. 
370,  31  Rev.  Rep.  671,  12  E.  C.  L.  623. 

Canada. —  Meade  v.  Doherty,  7  N.  Brunsw. 
195. 

See  34  Cent  Dig.  tit.  "Master  and 
Servant,"  §  41  seq. 

The  rule  in  Louisiana,  under  Civ.  Code,  arts. 
1920,  1924,  is  that  an  action  for  breach  of 
contract  is  the  only  remedy  for  laborers  on 
plantations  or  in  factories.  Word  v.  Winder, 
16  La.  Ann.  111.  See  also  Perret  v.  Sanchez, 
12  La.  Ann.  687. 

11.  Davis  V.  Ayres,  9  Ala.  292;  World's 
Columbian  Exposition  V.  Thompson,  57  111. 
App.  606;  White  v.  Gray,  4  111.  App.  228; 
Moore  v.  Nason,  48  Mich.  300,  12  N.  W.  162; 
Algeo  V.  Algeo,  10  Serg.  &  R.  (Pa.)  235; 
Donaldson  f.  Fuller,  3  Serg.  &  R.  (Pa.)  235. 
Contra,  Holloway  v.  Talbot,  70  Ala.  389; 
Moulton  v.  Trask,  9  Mete.  (Mass.)  577. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  41. 

12.  Wvnn  v.  Longley,  31  111.  App.  616; 
Colburn  v.  Woodworth,  31  Barb.  (N.  Y.)  381; 
Goodman  v.  Pocock,  15  Q.  B.  576,  14  Jur. 
1042,  19  L.  J.  Q.  B.  410,  69  E.  C.  L.  576. 

13.  Illinois. —  Monarch  Cycle  Mfg.  Co.  v. 
Mueller,  83  111.  App.  359. 

Indiana. —  Richardson  v.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am.  Rep.  584. 

Maryland.—  Olmstead  v.  Bach,  78  Md.  132, 
27  Atl.  501,  44  Am.  St.  Rep.  273,  22  L.  R.  A. 
74. 

Massachusetts. —  Cutter  v.  Gillette,  163 
Mass.  95,  39  N.  E.  1010. 
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(rv)  Defenhes}^  Where  a  sufficient  cause  exists  for  the  discharge  of  a  serv- 
ant, although  not  the  inducing  motive  to  the  discharge,  or  even  known  to  the 
master,^^  it  will  justify  the  discharge.^^  So  too  a  master  may  defend  an  action  for 
wrongful  discharge  by  showing  that  the  discharge  was  by  mistake,  and  that  as 
soon  as  the  mistake  was  discovered,  and  before  the  servant  had  sustained  any 
damages,  he  offered  to  revoke,  and  insisted  on  revoking  the  discliarge ;  by  show- 
ing a  voluntary  resignation  by  the  servant  subsequent  to  his  discharge  or  bv 
showing  a  reconciliation  and  return  to  service ;  and  he  may  show  by  way  of 
recoupment  any  loss  of  custom  or  other  injury  caused  by  the  servant's "conduct.^^ 
But  it  is  no  defense  to  such  an  action  that  the  servant  has  had,  or,  by  the  exercise 
of  reasonable  diligence,  might  have  had,  other  employment  \  whatever  might  be 
its  effect  as  reducing  damages  that  the  servant  has  rejected  the  master's  offer  to 
continue  him  in  liis  service  at  a  reduced  rate ;  that  the  servant  has  accepted 
employment  by  the  master  in  another  capacity  that  the  servant  has  engaged  in 
business  for  liimself  in  competition  with  his  master  that  after  his  discharge  tlie 
servant  has  taken  away  customers,  originally  brouglit  by  him  to  his  master  under 
the  terms  of  his  contract,  and  carried  tiiem  to  his  new  employers  tliat  the  serv- 
ant, after  his  discharge,  applied  for  and  obtained  a  letter  of  recommendation, 
where  he  notifies  the  master  that  he  claims  under,  and  intends  to  enforce,  his  con- 
tract that  a  collateral  agreement  to  refer  disputes  exists  between  the  parties  ; 
or  that  the  master  is  insolvent  and  unable  to  continue  his  business.^^ 

(v)  Pleading  —  (a)  Declaration^  Petition^  or  Comjplaint^  —  (1)  In  Gen- 
eral. Generally  it  may  be  said  that  the  declaration,  petition,  or  complaint  in  an 
action  for  wrongful  discharge  is  sufficient  if  it  contains  all  that  it  is  necessary  for 
plaintiff  to  prove  under  a  plea  of  the  general  issue      and  where  a  complaint 


Missouri. —  Booge  v.  Pacific  R.  Co.,  33  Mo. 
212,  82  Am.  Dec.  160. 

New  York. —  Moody  v.  Levericli,  4  Daly 
401;  Wiseman  r.  Panama  R.  Co.,  1  Hilt. 
300. 

Ohio. —  James  v.  Allen  County,  44  Ohio  St. 
226,  6  N.  E.  246,  58  Am.  Rep.  821. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Staub,  7  Lea  397. 

Texas. —  Litchenstein  v.  Brooks,  75  Tex. 
196,  12  S.  W.  975. 

See  34  Cent.  Dig.  tit.  '"Master  and 
Servant,"  §  41. 

14.  Other  employment  for  reduction  of 
damages  see  infra,  II,  C,  2,  b,  (Vii),  (d),  (2). 

Discharge  of  claim  by  accord  and  satisfac- 
tion see  Accord  and  Satisfaction. 

15.  See  supra,  II,  C,  2,  a,  (iv). 

16.  Crescent  Horse- Shoe,  etc.,  Co.  r.  Eynon, 
95  Va.  151,  158,  27  S.  E.  935,  where  it  is 
further  said :  "  The  law  only  requires  that 
there  should  be  an  actual  breach  of  the  ex- 
press or  implied  conditions  of  the  contract  in 
order  to  justify  the  discharge,  and,  if  such 
cause  in  fact  exists,  the  master  may  avail 
himself  of  such  breach  in  defence  of  an  action 
brought  against  him  for  damages  resulting 
from  an  alleged  wrongful  dismissal."  See 
also  Hewitt  v.  Roudebush,  24  La.  Ann.  254. 

17.  Texas  Benev.  Assoc.  v.  Bell,  3  Tex.  App. 
Civ.  Cas.  §  277. 

18.  Wharton  v.  Christie,  53  N.  J.  L.  607, 
23  Atl  258 

19.  Chevalier  v.  Borie,  3  La.  299. 

20.  Newman  v.  Reagan,  63  Ga.  755. 

Lack  of  diligence. — Where  a  salesman  re- 
ceives a  fixed  sum  for  traveling  expenses,  and 
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a  salary  dependent  on  the  amount  of  his 
sales,  it  is  admissible,  in  an  action  for  wrong- 
ful discharge,  to  show  his  lack  of  diligence  in 
reduction  or  bar  of  damages.  Alberts  'C. 
Stearns,  50  Mich.  349,  15  N.  W.  505. 

21.  Trov  Fertilizer  Co.  v.  Logan^  96  Ala. 
619,  12  So.  712;  Wilkinson  v.  Black,  80  Ala. 
329;  Armfield  v.  Nash,  31  Miss.  361;  Howson 
V.  Mestayer,  14  Daly  (N.  Y.)  83,  3  N.  Y.  St. 
571;  Van  Schaick  r.  Wannemacher,  (Pa. 
1886)  5  Atl.  31. 

Offer  of  employments  in  different  capacity 
no  defense. —  De  Loraz  v.  McDowell,  68  Hun 
(N.  Y.)  170,  22  N.  Y.  Suppl.  606  [affirmed  in 
142  N.  Y.  664,  37  N.  E.  570]. 

22.  See  infra,  II,  C,  2,  b,  (vii),  (d),  (2). 

23.  Trawick  v.  Peoria,  etc.,  R.  Co.,  68  111. 
App.  156. 

24.  Hamill  v.  Foute,  51  Md.  419. 

25.  Stone  v.  Vimont,  7  Mo.  App.  277. 

26.  Lichtenhein  v.  Fisher,  87  Hun  (N.  Y.) 
397,  34  N.  Y.  Suppl.  304. 

27.  Wright  v.  Elk  Rapids  Iron  Co.,  129 
Mich.  543,  89  N.  W.  335. 

28.  Griggs  v.  Billington,  27  U.  C.  Q.  B.  520. 

29.  In  re  Silverman,  101  Fed.  219  \_citing 
White  V.  Mann,  26  Me.  361;  Lewis  v.  Atlas 
Mut.  L.  Ins.  Co.,  61  Mo.  534;  Tompkins  i\ 
Dudley,  25  N.  Y.  272,  82  Am.  Dec.  349 ;  Har- 
mony V.  Bingham,  12  N.  Y.  99,  62  Am.  Dec. 
142;  Wood  v.  Worsley,  2  H.  Bl.  574,  6  T.  R. 
710,  3  Rev.  Rep.  323]. 

30.  Form  of  complaint  for  breach  of  con- 
tract see  Marx  r.  Miller,  134  Ala.  347,  32  So. 
765. 

31.  Alabama. —  Montgomery  Mfg.  Co.  v. 
Thomas,  20  Ala.  473,  to  the  effect  that  a 
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alleges  facts  sufficient  to  constitute  a  cause  of  action  for  damages  for  breach  of 
contract,  the  fact  tliat  the  prayer  is  for  a  judgment  for  wages  instead  of  for  dam- 
ages does  not  render  it  fatally  defective.^^  On  the  otlier  hand,  where  plaintiff 
sues  upon  the  common  count  in  assumpsit,  without  inserting  a  count  upon  the 
special  contract,  he  can  only  recover  for  the  time  he  has  actually  served.^ 

(2)  Particular  Averments  —  (a)  Period  op  Hiring.  A  declaration  setting 
out  a  contract  to  pay  a  certain  sum  per  year  for  services  as  long  as  a  person  shall 
remain  in  such  services,  and  a  readiness  and  willingness  to  continue,  must  plainly 
and  directly  allege  that  defendant  agreed  to  retain  plaintiff  in  his  service  for  the 
period  within  which  he  is  stated  to  have  been  dismissed.^* 

(b)  Wrongful  Discharge.  In  an  action  for  damages  the  wrongful  discharge 
must  be  averred  as  the  breach  of  the  contract,  and  as  the  fact  constituting  the 
cause  of  action.^^  A  formal  dismissal  need  not,  however,  be  alleged  or  proved, 
an  allegation  of  the  denial  and  repudiation  of  the  contract  being  sufficient.^^ 

(c)  Date  of  Discharge.  In  an  action  for  damages  for  wrongful  discharge  the 
precise  date  of  the  discharge  need  not  be  alleged,  as  in  such  a  case  time  is  not  of 
the  essence  of  the  claim.^^ 

(d)  Readiness  and  Willingness  to  Perform.  Where  a  servant,  in  an  action  for 
breach  of  contract  of  hiring,  counts  on  the  breach  alone,  not  attempting  to  recover 
on  the  contract  as  such,  an  averment  of  readiness  and  willingness  to  perform  is 
unnecessary.^ 

(e)  Non-Payment.  Where  the  declaration  in  an  action  for  wrongful  discharge 
claims  damages  in  a  specified  amount,  it  need  not  contain  an  averment  that 
plaintiff  was  not  paid  for  the  services  rendered,  the  claim  for  damages  being  a 
sufficient  allegation  of  that  fact.^^ 


declaration  for  breach  of  a  written  contract, 
averring  all  the  stipulations,  is  sufficient  if  it 
merely  shows  a  wrongful  discharge  before  the 
end  of  the  contract  period. 

Arizona.'—  Old.  Dominion  Copper  Min.,  etc., 
Co.  r.  Andrews,  6  Ariz.  205,  66  Pac.  969. 

Indiana. —  Rockebrandt  v.  Madison,  9  Ind. 
App.  227,  36  N.  E.  444,  53  Am.  St.  Rep. 
348. 

Mississippi. —  Gibson-Moore  Mfg.  Co.  c. 
Meek,  71  Miss.  614,  15  So.  789. 

Missouri. —  Teazer  r.  Gilmore,  114  Mo.  App. 
210,  89  S.  W.  341. 

Xeio  York. —  Murray  v.  O'Donohue,  109 
N.  Y.  App.  Div.  696,  96  N.  Y.  Suppl.  335. 

Tcxa^.—  FAion  u.  Clayton,  (Civ.  App.  1896) 
35  S.  W.  424  (complaint  alleging  that  a  cer- 
tain sum  was  due  for  services  performed,  and 
that  the  servant  was  damaged  to  the  amount 
of  a  certain  further  sum  by  the  discharge, 
sufficiently  pleads  the  latter  damages)  ;  Tomp- 
kins V.  Hart,  2  Tex.  Unrep.  Cas.  348  (  when 
the  damage  claimed  results  prima  facie  as  a 
matter  of  legal  inference  from  the  facts 
stated,  the  petition  is  always  sufficient). 

Washington. —  See  Prescott  v.  Puget  Sound 
Bridge,  etc.,  Co.,  31  Wash.  177,  71  Pac.  772. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  45. 

A  complaint  to  recover  damages  should 
show  that  plaintiff's  claim  is  for  that  part 
of  his  services  which  he  was  prevented  from 
performing  by  the  wrongful  discharge.  Hart- 
sell  V.  Masterson,  132  Ala.  275,  31  So.  616. 

32.  Williams  r.  Conners,  53  N.  Y.  App. 
Div.  599,  66  N.  Y.  Suppl.  11.  See  also  Wink- 
ler V.  Racine  Wagon,  etc.,  Co.,  99  Wis.  184,  74 
N.  W.  793,  where  it  was  held  that  a  complaint 


alleging  a  contract  of  employment  for  a  cer- 
tain time  and  a  wrongful  discharge  before 
the  expiration  of  the  contract  period  sub- 
stantially stated  an  action  for  breach  of  con- 
tract, although  to  show  damages  it  avers  that 
there  is  due  the  employee  a  certain  sum  by 
virtue  of  the  contract, 

33.  Madden  v.  Porterfield,  53  N.  C.  166. 

A  complaint  is  on  a  quantum  meruit,  and 
not  for  damages  for  breach  of  contract,  where 
it  alleges  a  contract  of  employment,  the  ren- 
dering of  services  and  the  expenditure  of 
monej's  in  performance  thereof,  plaintiff's 
wrongful  discharge,  and  the  value  of  his  serv- 
ices and  expenditures,  and  prays  judgment 
therefor,  less  receipts.  Glover  t*.  Henderson, 
120  Mo.  3f57,  25  S.  W.  175,  41  Am.  St.  Rep. 
695. 

34.  Raines  r.  Credit  Harbour-  Co.,  1  U.  C. 
Q.  B.  174. 

35.  Saxonia  Min.,  etc.,  Co.  v.  Cook,  7  Colo. 
569,  4  Pac.  1111. 

Sufficiency  of  allegation. —  A  complaint  is 
sufficient  on  demurrer  where  it  alleges  that 
plaintiff  was  discharged  "  without  any  rea- 
sonable cause  whatever."  Foley  v.  Mial,  etc.. 
Pub.  Co.,  8  Misc.  (N.  Y^)  91,  28  N.  Y.  Suppl. 
778. 

36.  East  Tennessee,  etc.,  R.  Co.  r.  Staub, 
7  Lea  (Tenn.)  397. 

37.  Spencer  v.  Trafford,  42  Md.  1. 

38.  Marx  v.  Miller,  134  Ala.  347,  32  So. 
765.  But  compare  Williams  v.  Scott,  70  111. 
App.  51,  where  it  was  held  that  an  averment 
of  readiness  to  perform  is  not  surplusage,  nor 
variant  with  proof  of  efforts  to  find  employ- 
ment. 

39.  Spencer  v.  Trafford,  42  Md.  1. 
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(f)  Time  op  Issuing  Writ  or  Filing  Declaration.  The  fact  that  a  declaration 
alleges  that  the  term  of  service  has  expired,  without  making  any  reference  to  the 
time  when  it  was  filed  or  to  the  issuing  of  the  writ,  cannot  prejudice  the  finding 
of  the  jury,  where  the  proof  is  ample  to  show  a  good  cause  of  action  as  stated  by 
plaintitf.^^' 

(g)  Negativing  Defenses.  The  declaration,  petition,  or  complaint  in  an  action 
for  wrongful  discharge  need  not  negative  matters  of  defense.^^ 

(3)  Joinder  of  Counts.  Where  a  count  for  damages  for  breach  of  contract 
of  employment  and  one  on  a  quantum  meruit  for  services  rendered  are  joined, 
and  a  trial  had,  the  evidence  being  sufficient  to  support  either  count,  judgment 
should  not  be  given  for  defendant,  but  plaintiff  should  be  required  to  elect  between 
the  counts,  or  the  jary  directed  to  find  a  verdict  on  one  only.^^ 

(4)  Amendment.  Where  a  servant  upon  his  discharge  before  the  expiration 
of  the  term  in  an  action  on  the  contract  files  the  conmion  counts  only,  he  may 
amend  by  filing  a  special  count  founded  on  the  breach  of  the  contract.^^ 

(b)  Plea  or  Answer  —  (1)  General  Issue.  By  statute  in  some  states,  the 
general  issue  must  be  verified  to  have  the  efiPect  of  putting  the  making  of  the 
contract  sued  on  in  issue ;  ^  consequently,  in  a  suit  by  a  servant  for  a  wrongful 
discharge,  upon  a  contract  in  writing  set  out  in  the  declaration  in  hceo  ve7'ha,  an 
unverified  plea  of  the  general  issue  does  not  put  in  issue  the  making  of  the 
contract  by  the  master/^ 

(2)  Inconsistent  Defenses.  In  many  jurisdictions  a  defendant  may,  by 
statute,  set  up  as  many  defenses  as  he  may  have,  although  inconsistent  with  one 
another.^^ 

(3)  Argumentative  Denials.  An  argumentative  denial  is  bad  ;  and  a  plea 
which  sets  up  a  contract  different  from  the  one  declared  on  is  bad  as  amounting 
to  the  general  issue.  It  is  an  argumentative,  instead  of  a  direct,  denial  of  the 
contract/^ 


40.  Davis  v.  Ayres,  9  Ala.  292. 

41.  Collins  V.  Glass,  46  Mo.  App.  297; 
Wilkinson  v.  Gaston,  9  Q.  B.  137,  10  Jur. 
804,  15  L.  J.  Q.  B.  339,  58  E.  C.  L.  137. 

Inability  to  obtain  employment  or  to  earn 
anything  need  not  be  alleged.— A  Za6ama. — 
Marx  V.  Miller,  134  Ala.  347,  32  So.  765; 
Wilkinson  v.  Black,  80  Ala.  329;  Strauss  v. 
Meertief,  64  Ala.  299,  38  Am.  Rep.  8. 

California. —  Rosenberger  v.  Pacific  Coast 
E.  Co.,  Ill  Cal.  313,  43  Pac.  963.  But  see 
Westwater  v.  Grace  Church,  140  Cal.  339, 
73  Pac.  1055,  in  which  a  complaint  alleging 
a  wrongful  discharge,  and  that  the  same  was 
malicious,  and  for  the  purpose  of  injuring 
plaintiff's  feelings  and  reputation,  etc.,  but 
failing  to  allege  the  wages  she  was  receiv- 
ing, or  that  anything  was  due  her  when  she 
was  dismissed,  or  that  she  could  not  get  em- 
ployment in  her  profession  at  better  wages, 
was  held  demurrable. 

Indiana. —  Hamilton  v.  Love,  152  Ind.  641, 
53  N.  E.  181,  54  N.  E.  437,  71  Am.  St.  Rep. 
384,  (1896)  43  N.  E.  873. 

Minnesota. —  Horn  V.  Western  Land  Assoc., 
22  Minn.  233. 

'Nebraska. —  Wirth  v.  Calhoun,  64  Nebr. 
316,  89  N.  W.  785. 

Isfew  York. —  Merrill  v.  Blanchard,  7  N.  Y, 
App.  Div.  167,  40  N.  Y.  Suppl.  48  [affirmed 
ia  158  N.  Y.  682,  52  N.  E.  1125]. 

Texas.— Voxier  v.  Burkett,  65  Tex.  383; 
Missouri,  etc.,  R.  Co.  v.  Faulkner,  (Civ.  App. 
1895)    31  S.  W.  543.    But  see  Hearne  v. 
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Garrett,  49  Tex.  619;  Fowler  v.  Waller,  25 
Tex.  695. 

Wisconsin. —  Barker  v.  Knickerbocker  L. 
Ins.  Co.,  24  Wis.  630. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  45. 

But  compare  Winn  v.  Poe,  42  S.  W.  89,  19 
Ky.  L.  Rep.  811. 

42.  Millaly  v.  Austin,  97  Mass.  30. 

43.  Mt.  Hope  Cemetery  Assoc.  v.  Weiden- 
mann,  139  111.  67,  28  N.  E  834,  where  it 
was  held  that  a  motion  for  arrest  of  judg- 
ment on  the  grounds  that  by  filing  the  com- 
mon counts  plaintiff  elected  to  sue  for  wages 
due  him  at  the  time  of  his  discharge  upon  a 
quantum  meruit,  and  was  barred  from  after- 
ward proceeding  for  damages  for  the  breach 
of  the  contract,  was  properly  denied,  since 
he  could  have  recovered  in  indebitatus  as- 
smnpsit  imder  the  contract  for  the  services 
performed,  and  could  not  therefore  be  said 
to  have  elected  to  proceed  upon  the  quantum 
meruit. 

44.  See  Conteacts,  9  Cyc.  733. 

45.  Catholic  Press  Co.  v.  Ball,  69  111.  App. 
59L 

46.  Conklin  v.  John  H.  Woodbury  Der- 
matological  Inst.,  37  N.  Y.  App.  Div.  610, 
56  N.  Y.  Suppl.  258.    And  see  Pleading. 

47.  Spotswood  V.  Barrow,  5  D.  &  L.  373,  1 
Exch.  804,  17  L.  J.  Exch.  98;  Campbell  v. 
Black,  4  U.  C.  Q.  B.  488. 

48.  Cleworth  i:.  Pickford,  8  Dowl.  P.  C. 
873,  10  L.  J.  Exch.  41,  7  M.  &  W.  314. 
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(4)  Matter  in  Justification  —  (a)  In  General.  In  an  action  for  breach  of  % 
contract  of  employment  by  reason  of  a  wrongful  discharge,  evidence  of  facts  jus- 
tifying the  discharge  of  the  servant  is  inadmissible  under  a  general  denial  \  nor 
is  the  mere  denial  of  a  wrongful  discharge,  without  an  allegation  of  facts  justi- 
fying it,  sufficient.^  But  where  evidence  of  justification  for  the  discharge  of  a 
servant  is  received  without  objection,  it  should  be  submitted  to  the  jury^  althoujyh 
not  specially  pleaded.^^ 

(b)  Plaintiff  May  Demand  Particulars.  Where  the  defense  to  an  action  for 
wrongful  discharge  is  misconduct  generally,  plaintiff  is  entitled  to  an  order  for 
particulars,  showing  the  nature  and  character  of  the  instances  relied  on  by  the 
master,  and  setting  forth  the  dates  and  substantial  facts  and  circumstances  of  all 
the  instances  and  occasions  wherein  and  whereon  plaintiff  misconducted  himself, 
on  which  defendant  intends  to  rely  and  leave  should  be  given  to  supplement 
with  further  particulars,  if  discovered  before  trial.^^ 

(5)  Matter  in  Mitigation  of  Damages.  In  an  action  for  breach  of  a  con- 
tract of  employment,  that  the  servant  earned  or  could,  by  the  exercise  of  reason- 
able diligence,  have  earned  a  certain  amount  after  his  discharge,  must  be  pleaded 
specially  in  mitigation  of  damages.^*  But  where  the  complaint  alleges  that  plain- 
tiff, since  the  dismissal,  has  been  unable  to  obtain  steady  or  profitable  employ- 
ment, evidence  as  to  his  earnings  in  the  meantime  is  admissible  under  a  general 
denial.^^ 

(6)  Amendment.  "Wliere  defendant  in  an  action  for  wrongful  discharge  does 
not  plead  matters  in  justification,  it  is  error  to  refuse  to  allow  him,  to  plead  such 
matters  by  way  of  amendment,  when  objections  are  first  interposed  to  evidence 
in  justification.^^ 

(c)  Issues,  Proof,  and  Variance  —  (I)  Issues  and  Proof  —  (a)  Under 
Declaration  on  Special  Contract.  Where  plaintiff  in  an  action  for  Avrongful  dis- 
charge declares  on  a  special  contract,  and  undertakes  to  prove  it,  he  cannot  at  the 
same  time  offer  proof  of  the  value  of  his  services  and  recover  on  a  quantum 
meruit,  defendant  having  denied  the  making  of  any  contract  at  all.^^ 

(b)  Under  Plea  of  Justification.  Where  a  master  discharges  a  servant  for 
breach  of  duty,  the  issuable  fact  is  not  whether  there  was  a  breach  of  duty,  but 
whether  there  was  such  a  breach  as  constituted  reasonable  ground  for  terminating 
the  contract. 

(2)  Variance.    A  material  variance  between  the  allegations  and  proof  in  an 


49.  Champlain  f.  Detroit  Stamping  Co.,  68 
Mich.  238,  36  N.  W.  57 ;  Schreiber  v.  Ash,  84 
N.  Y.  Suppl.  946.  Contra,  see  Beyle  v.  Reid, 
31  Kan.  113,  1  Pac.  264;  Brown  V.  Baldwin, 
etc.,  Co.,  13  N.  Y.  Suppl.  893.  And  see 
Haines  v.  Thompson,  2  Misc.  (N.  Y.)  385,  21 
N.  Y.  Suppl.  991  ireversing  19  N.  Y.  Suppl. 
184]. 

50.  Browne  v.  Empire  Type  Setting  Mach. 
Co.,  44  N.  Y.  App.  Div.  598,  61  N.  Y.  Suppl. 
126.  See  also  Patterson  v.  Scott,  38  U.  C. 
Q.  B.  642. 

Facts  warranting  discharge  must  be  pleaded. 

—  Sugg  V.  Blow,  17  Mo.  359;  Mowbray  v. 
Gould,  83  K  Y.  App.  Div.  255,  82  N.  Y. 
Suppl.  102  (intoxication  pleaded  without  set- 
ting it  up  in  connection  with  a  counter-claim 
or  set-off)  ;  Hicks  r.  New  Jersey  Car  Spring, 
etc.,  Co.,  22  Misc.  (N.  Y.)  585,  49  N.  Y. 
Suppl.  401;  Powell  v.  Bradbury,  7  C.  B.  201, 
13  Jur.  349,  18  L.  J.  C.  P.  116,  62  E.  C.  L. 
201. 

Plea  held  sufficient  see  Hunter  v.  Foote,  12 
U.  C.  C.  P.  175. 


51.  Lesser  r.  Gilbert  Mfg.  Co.,  72  N.  Y. 
App.  Div.  147,  75  N.  Y.  Suppl.  486. 

52.  Crabbe  f.  Hickson,  14  Ont.  Pr.  42.  See 
also  Scott  V.  Newberg,  3  Ont.  L.  Rep.  252. 

53.  Crabbe  v.  Hickson,  14  Ont.  Pr.  42. 

54.  Ansley  v.  Jordan,  61  Ga.  482;  Latimer 
r.  York  Cotton  Mills,  66  S.  C.  135,  44  S.  E. 
559. 

55.  Latimer  v.  York  Cotton  Mills,  66  S.  C. 
135,  44  S.  E.  559. 

56.  Lesser  r.  Gilbert  Mfg.  Co.,  72  N.  Y. 
App.  Div.  147,  75  N.  Y.  Suppl.  486. 

57.  Rockwell  Stock,  etc.,  Co.  v.  Castroni,  6 
Colo.  App.  528,  42  Pac.  182. 

58.  Schumaker  v.  Heinemann,  99  Wis.  251, 
74  N.  W.  785. 

Where  plaintiff  alleges  a  wrongful  dis- 
charge, which  defendant  denies,  and  the  par- 
ties go  to  trial  without  objection  to  the  state 
of  the  pleadings,  it  is ,  manifestly  error  to 
exclude  testimony  showing  misconduct  of 
plaintiff  a  month  prior  to  the  discharge. 
Little  v.  Dougherty,  11  Colo.  103,  17  Pac. 
292. 
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action  for  wrongful  discharge  is  fatal  but,  since  it  is  the  duty  of  a  wrongfully 
discharged  servant  to  earn  what  he  can  after  his  discharge,  an  averment  of  i-eadi- 
ness  and  willingness  to  perform  subsequent  to  the  discharge  is  not  materially 
variant  from  proof  of  efforts  to  find  employ ment,^^  or  even  from  proof  that  lie  did 
find  it.^i 

(vi)  Evidence  —  (a)  Presumptions  and  Burden  of  Proof — In  Gen- 
eral. As  in  other  actions,  the  burden  of  proof  is  generally  upon  the  party  hold- 
ing the  affirmative  of  tlie  issue.^'  In  the  first  instance,  the  burden  is  on  plaintiff 
to  prove  his  contract  and  its  performance  np  to  the  time  of  his  discharge,''''^  and 
wheie  the  contract  of  hiring  is  indelinite.  the  burden  of  showing  the  hiring  to 
have  been  for  a  certain  term  rests  on  the  servant.^"^ 

(2)  Matters  of  Justification.  Where  a  servant  enters  upon  his  duties  and 
continues  until  he  is  dismissed  he  need  not  prove  that  he  performed  his  services 
faithfully,  as  a  presumption  arises  that  such  is  the  fact,^^'  and  the  burden  of  proving 
a  sufficient  cause  for  his  discharge  is  on  the  master.^*^ 

(3)  Matters  in  Mitigation  of  Damages.  The  measure  of  damages  for  the 
breach  of  a  contract  of  enjployment  by  the  employer  is  ^Wma  the  sum 
stipulated  to  be  paid  for  the  services,  and  the  burden  of  reducing  the  damages 
by  proof  that  the  servant  has,  or  might,  with  reasonable  diligence,  have,  obtained 
other  remunerative  employment  after  his  discharge  rests  on  the  employer.^^ 


59.  Texas,  etc.,  R.  Co.  v.  Morris,  29  Tex. 
Civ.  App.  491,  69  S.  W.  102. 

Facts  held  not  to  show  material  variance 
see  Sax  v.  Detroit,  etc.,  R.  Co.,  125  Mich. 
252,  84  N.  W.  314,  84  Am.  St.  Rep.  572;  Mc- 
Gowan  v.  Givern  Mfg.  Co.,  54  N.  Y.  App,  Div. 
233,  66  N.  Y.  Suppl.  708. 

60.  Williams  v.  Scott,  70  111.  App.  51. 

61.  Morris  Min.  Co.  t.  Knox,  96  Ala.  320, 
11  So.  207. 

62.  Finger  f.  Koch,  etc.,  Brewing  Co.,  13 
Mo.  App.  310,  where  it  was  held  that  the 
burden  of  establishing  a  contract  or  hiring 
for  a  year  is  on  him  who  seeks  to  do  so. 

63.  'MilIigan  v.  Sligh  Furniture  Co.,  Ill 
Mich.  629,  70  N.  W.  133. 

Burden  on  plaintiff  to  show  change  in  con- 
tract see  Stanford  v.  Fisher  Varnish  Co.,  43 
N.  J.  L.  151. 

64.  Hotchkiss  v.  Godkin,  63  N.  Y.  App. 
Div.  468,  71  N.  Y.  Suppl.  629.  See  also  Man- 
del      Hocquard,  99  111.  App.  75. 

65.  Roberts  r.  Brownrigg,  9  Ala.  106; 
Eehols  V.  Fleming,  58  Ga.  156. 

66.  Alabama. —  Roberts  v.  Brownrigg,  9 
Ala.  106. 

Arkansas. —  Van  Winkle  v.  Satterfield,  58 
Ark,  617,  25  S.  W.  1113,  23  L.  R.  A.  853. 

Georgia. —  See  Echols  v.  Fleming,  58  Ga, 
156. 

Illinois. —  School  Directors  v.  Reddick,  77 
111.  628;  Morris  V.  Taliaferro,  44  111.  App. 
359.  But  see  Mendel  v.  Hocquard,  99  111. 
App.  75. 

Michigan. —  Milligan  v.  Sligh  Furniture 
Co.,  Ill  Mich.  629,  70  N.  W.  133. 

Missouri. —  Koenigkraemer  v.  Missouri 
Glass  Co.,  24  Mo.  App.  124. 

Islew  York. —  Linton  v.  Unexcelled  Fire- 
Works  Co.,  124  N.  Y.  533,  27  N.  E.  406; 
Stern  v.  Congregation  Schaare  Rachmin,  2 
Daly  415.  Compare  Zeiss  v.  American 
Wringer  Co.,  62  N.  Y.  App.  Div.  463,  70 
N.  Y.  Suppl.  1110.    But  see  McDonald  v. 
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Lord,  26  How.  Pr.  404,  to  the  effect  that  the 
law  presumes  that  sales  by  a  clerk  in  a  store 
to  a  firm  in  which  he  is  a  partner,  without 
his  employer's  knowledge,  are  injurious  to 
the  latter,  and  that  such  presumption  cannot 
be  rebutted. 

North  Carolina. —  Eubanks  v.  Alspaugh, 
139  N.  C.  520,  52  S.  E.  207;  Deitrick  i\ 
Cashie,  etc.,  Lumber  Co.,  127  N.  C.  25,  37 
S.  E.  64. 

West  Virginia. —  Rhoades  v.  Chesapeake, 
etc.,  R.  Co.,  49  W.  Va.  494,  39  S.  E.  209,  89 
Am.  St.  Rep.  826,  55  L,  R.  A.  170. 

Wisco7isin. —  See  Norris  v.  Cargill,  57  Wis. 
251,  15  N.  W^  148. 

England.— Mercer  v.  Whall,  5  Q.  B.  447, 
9  Jur.  576,  14  L.  J.  Q.  B.  267,  48  E.  C.  L. 
447;  Lush  v.  Russell,  7  D.  &  L.  228,  5  Exch. 
203,  14  Jur.  435,  19  L.  J.  Exch.  244,  1 
L.  M.  &  P.  369. 

Canada. —  Mclnnes  r,  Ferguson,  32  Nova 
Scotia  516;  Jeykal  v.  Nova  Scotia  Glass  Co., 
20  Nova  Scotia  388;  Griggs  v.  Billington,  27 
U.  C.  Q.  B.  520. 

See  34  Cent,  Dig.  tit.  "Master  and 
Servant,"  §  47, 

But  compare  Russell  v.  Arthur,  17  S.  C. 
447,  holding  that  where  a  party  stands  on  his 
strict  legal  right,  and  sues  for  services  not 
rendered,  the  onus  rests  on  him  to  prove 
what  the  contract  was,  and  to  show  that  he 
was  not  in  fault. 

Burden  on  master  to  show  justification. — 
Eubanks  v.  Alspaugh,  139  N.  C.  520,  52  S.  E, 
207  {citing  Deitrich  v.  Cashie,  etc.  Lumber 
Co.,  127  N,  C.  25,  37  S.  E.  64]  ;  McKeitham 
V.  American  Tel.,  etc,  Co,,  136  N.  C,  213, 
48  S.  E.  646. 

67.  A  labama. —  Strauss  r.  Meertief,  64  Ala. 
299,  38  Am.  Rep.  8. 

Arkansas. —  Van  Winkle  v.  Satterfield,  58 
Ark.  617,  25  S,  W.  1113,  23  L.  R.  A.  853. 

California. — Hancock  v.  Santa  Barbara  Bd. 
of  Education,  140  Cal.  554,  74  Pac.  44;  Ros- 
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(b)  Admissihilitij  —  (i)  In  General.  As  in  other  actions,  to  be  admissible, 
the  evidence  in  an  action  for  wrongful  discharge  must  have  a  tendency  to  support 
the  cause  of  action  or  defense.^ 

(2)  Ev^iDENCE  AS  TO  CONTRACT.  Where  a  contract  of  employment  is  in  writing, 
the  writing  itself,  if  it  can  be  produced,  is  the  only  admissible  evidence  of  the 
contract,  and  parol  evidence  is  not  admissible  to  contradict,  vary,  or  modify  the 
written  contract  in  any  particular.^^    But  where  the  duration  of  the  employment 


senberger  v.  Pacific  Coast  R.  Co.,  Ill  Cal. 
•;13,  43  Pac.  693. 

Colorado. —  Saxonia  Min.,  etc.,  R.  Co.  v. 
Cook,  7  Colo.  509,  4  Pac.  1111. 

Georgia  — Cox  v.  Bearden,  84  Ga.  304,  10 
S.  E.  627.  20  Am.  St.  Rep.  359;  Jolmson  v. 
Gorman,  30  Ga.  612. 

Illinois.— Fuller  r.  Little,  61  111.  21; 
.School  Directors  Dist.  No.  2  v.  Orr.  88  111. 
App..  648;  World's  Columbian  Exposition  r. 
Richards,  57  111.  App.  601;  Kelley  r.  Louis- 
ville, etc.,  R.  Co.,  49  111.  App.  304;  Brown  i\ 
Board  of  Education,  29  111.  App.  572 ;  Jack- 
sonville v.  Allen,  25  111.  App.  54. 

Indiana. —  Hamilton  v.  Love,  152  Ind.  641. 
53  N.  E.  181,  54  N.  E.  437.  71  Am.  St.  Rep. 
384,  (1896)  43  N.  E.  873:  Hinchcliffe  v. 
Koontz,  121  Ind.  422;  Pennsvlvania  Co.  r. 
Dolan,  6  Ind.  App.  109,  32  N.  E.  802,  51  Am. 
St.  Rep.  289. 

Michigan.  —  Allen  r.  Whitlark,  99  Mich. 
492,  58  N.  W.  470;  Farrell  v.  Rubicon  Tp. 
School-Dist.  No.  2.  98  Mich.  43,  56  N.  W. 
1053. 

Minnesota. —  Horn  v.  Western  Land  Assoc., 
22  Minn.  233. 

M ississijjpi. —  Odeneal  t\  Henrv,  70  jNIiss. 
172,  12  So.  154;  Hunt  r.  Crane,  33  Miss. 
669,  69  Am.  Dec.  381. 

Missouri. —  Teazer  v.  Gilmore,  114  Mo. 
App.  210,  89  S.  W.  384;  Miller  r.  Woolman- 
Todd  Boot,  etc.,  Co.,  26  Mo.  App.  57. 

Nebraska. —  Wirth  v.  Calhoun,  64  Nebr. 
316,  89  N.  W.  785. 

New  York. —  Griffin  r.  Brooklyn  Ball  Club, 
174  N.  Y.  535,  66  N.  E.  1109  [affirming  68 
N.  Y.  App.  Div.  566,  73  N.  Y.  Suppl.  864]  ; 
Howard  r.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285;  Taylor  v.  Bradley,  39  N.  Y.  129,  100 
Am.  Dec.  415;  Crawford  v.  Mail,  etc..  Pub. 
Co.,  22  N.  Y.  App.  Div.  54,  47  N.  Y.  Suppl. 
747  ;  Gillis  v.  Space,  63  Barb.  177;  Howson 
r.  Mestayer,  14  Daly  83,  3  N.  Y.  St.  571: 
Thompson  v.  Wood,  1  Hilt.  93;  O'Neill  r. 
Traynor,  24  Misc.  686,  53  N.  Y.  Suppl.  918 
[affirming  23  Misc.  770,  52  N.  Y.  Suppl. 
770] ;  Costigan  v.  Mohawk,  etc.,  R.  Co.,  2 
Den.  609,  43  Am.  Dec.  758. 

North  Carolina. — Hendrickson  v.  Anderson, 
50  N.  C.  246. 

Pennsylvania. —  Emery  v.  Steckel,  126  Pa. 
St.  171,  17  Atl.  001,  12  Am.  St.  Rep.  857; 
Chamberlin  v.  Morgan,  68  Pa.  St.  168 ;  Wolf 
v.  Studebaker,  65  Pa.  St.  459;  King  v.  vStei- 
ren,  44  Pa.  St.  99,  84  Am.  Dec.  419 ;  Heyer  v. 
Cunningham  Piano  Co.,  6  Pa.  Super.  Ct.  504 ; 
Smiley  v.  Brownfield,  21  Wkly.  Notes  Cas. 
528. 

Texas. —  Weber  Gas,  etc.,  Engine  Co.  v. 
Bradford,  34  Tex.  Civ.  App.  543,  79  S.  W. 


46;  Allgeyer  r.  Rutherford,  (Civ.  App.  1898) 
45  S.  W.  628;  Southwestern  Tel.,  etc.,  Co.  v. 
Bross,  (Civ.  App.  1898)  45  S.  W.  178.  But 
see  Fowler  v.  Waller,  25  Tex.  695,  which 
seems  in  conflict  with  this  doctrine. 

Wisconsin. —  Winkler  v.  Racine  Wagon, 
etc..  Co.,  99  Wis.  184,  74  N.  W.  793,  67 
N.  W.  33;  Babcock  v.  Appleton  Mfg.  Co., 
93  Wis.  124,  67  N.  W.  33 ;  Barker  v.  Knick- 
erbocker L.  Ins.  Co.,  24  Wis.  630. 

United  States. —  Mathesius  v.  BrookljTi 
Heights  R.  Co.,  90  Fed.  792;  Leatherberry 'i;. 
Odell,  7  Fed.  641. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  47,  54. 

Contra.—  Lewis  Co.  v.  Scott,  95  Ky.  484,  26 
S.  W.  192,  16  Ky.  L.  Rep.  49,  44  Am.  St.  Rep. 
257  [following  Whitaker  v.  Sandifer,  1  Duv. 
(Kv. )  261,  and  citing  Frazier  v.  Clark,  88 
Ky!  260,  10  S.  W.  806,  11  S.  W.  83,  10  Ky. 
L.  Rep.  786;  Chamberlin  v.  McCallister,  6 
Dana  (Ky.)  352];  Dufficy  v.  Brennan,  10 
Kv.  L.  Pvep.  637 ;  Hill  v.  Hager,  7  Ky.  L.  Rep. 
518. 

68.  Evidence  held  inadmissible. —  Alabama. 
— Troy  Fertilizer  Co.  V.  Logan,  90  Ala.  325, 
8  So.  46. 

Illinois. —  Arthur  Jordan  Co.  r.  Covill,  65 
111.  App.  418. 

Indiana. —  Hinchcliffe  i*.  Kountz,  121  Ind. 
422,  23  N.  E.  271,  10  Am.  St.  Rep.  403. 

Maryland. —  Hamill  v.  Foute,  51  Md.  419. 

Massachusetts. — Dunton  v.  Derby  Desk  Co., 
186  Mass.  35,  71  N.  E.  91;  Cutter  v.  Gil- 
lette, 163  Mass.  95,  39  N.  E.  1010. 

Michigan. —  Milligan  v.  Sligh  Furniture 
Co.,  Ill  Mich.  629,  70  N.  W.  133. 

Minnesota. —  Johnson  v.  Crookston  Lumber 
Co.,  92  Minn.  393,  100  N.  W.  225. 

Missouri. —  Estes  v.  Desnoyers  Shoe  Co., 
155  Mo.  577,  56  S.  W.  316;  Cartmell  f.  Hunt, 
58  Mo.  App.  115;  Rich  v.  Fendler,  55  Mo. 
App.  236:  Suttie  v.  Aloe,  39  Mo.  App.  38; 
Stone  r.  Vimont,  7  Mo.  App.  277. 

Nebraska. —  Omaha  School  Dist.  v.  Mc- 
Donald, 68  Nebr.  610,  94  N.  W.  829,  97  N.  W. 
584. 

New  York. —  Peck  v.  Dexter  Sulphite  Pulp, 
etc.,  Co.,  164  N.  Y.  127,  58  N.  E.  6  [reversing 
46  N.  Y.  Suppl.  1098]  ;  Hancock  v.  Flynn,  5 
Silv.  Sup.  122,  8  N.  Y.  Suppl.  133  ;  Otto  v. 
Young.  88  N.  Y.  Suppl.  188;  Tishman  v. 
Kline,  84  N.  Y.  Suppl.  452. 

Washington. —  See  Prescott  v.  Puget  Sound 
Bridge,  etc.,  Co.,  40  Wash.  354,  82  Pac.  606. 

See  34  Cent.  Dig.  tit,  "  Master  and 
Servant,"  §  48. 

69.  See,  generally.  Contracts,  9  Cyc.  768. 
Contract  admissible  to  show  term  and  dura- 
tion of  hiring  see  Tallon  v.  Grand  Portage 
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was  not  fixed  by  the  contract,  and  plaintiff  introduces  evidence  of  the  customary 
duration  of  similar  contracts,  defendant  may  show  a  custom  of  the  business  to 
cancel  contracts  on  certain  notice."^^  Evidence  of  the  terms  of  a  contract  of 
employment  between  tlie  master  and  servants  other  than  plaintiff  is  not  admissible 
in  an  action  for  wrongful  discharge,  in  which  the  terms  of  the  contract  are  in 
issue.'^^ 

(3)  Evidence  of  Performa^nce.  Any  evidence  tending  to  establish  his  cause 
of  action  is  admissible  on  behalf  of  the  servant,''^  and  where  the  master  justifies, 
the  servant  may  introduce  any  competent  evidence  in  rebuttal  of  the  defense,''^ 
or  the  improbability  of  a  discharge  without  probable  cause.*^* 

(4)  Evidence  of  Breach.  In  an  action  for  wrongful  discharge  defendant  has 
a  right  to  introduce  any  competent  evidence  tending  to  show  a  breach  of  any 
express  or  implied  condition  of  the  contract  of  employment  by  plaintiff,'^  provided 
the  proof  is  limited  to  the  reasons  for  the  discharge  set  forth  in  his  plea  or  answer 
as  a  justification.''^  Although  an  employer  cannot  dismiss  an  employee  for  neglect 
or  misconduct  which  he  has  condoned,"^^  he  may  prove  such  former  irregularities 
to  show  that  the  misconduct  which  led  directly  to  the  employee's  dismissal  was 
not  a  solitary  instance.''^ 


Copper  Mill.  Co.,  55  Mich.  147,  20  K  W. 
878. 

Parol  evidence  is  inadmissible  to  limit  the 
word  "  incompatibility,"  named  as  one  of  the 
grounds  of  discharge  in  a  contract  of  employ- 
ment on  a  newspaper,  to  "  unsuitableness " 
of  the  employee  for  the  employment.  Gray 
V.  Shepard,  147  N.  Y.  177,  41  N.  E.  500 
{reversing  79  Hun  467,  29  N.  Y.  Suppl. 
975]. 

70.  Hart  v.  Thompson,  10  K  Y.  App.  Div. 
183,  41  N.  Y.  Suppl.  909. 

71.  ShafT  V.  Schlachetzky,  62  N.  Y.  App. 
Div.  459,  70  N.  Y.  Suppl.  1133. 

73.  See  Brighton  i;.  Lake  Shore^  etc.,  E. 
Co.,  112  Mich.  217,  70  N.  W.  432;  Evesson 
■V.  Ziegfeld,  22  Pa.  Super.  Ct.  79. 

73.  Georgia.—  Vinson  v.  Kelly,  99  Ga.  270, 
25  S.  E.  630. 

Michigan. —  Schaub  v.  Arc  Welding  Co., 
123  Mich.  487,  82  N.  W.  235;  Jones  v.  Gra- 
ham, etc.,  Transp.  Co.,  51  Mich.  539,  16  N.  W. 
893. 

New  Jersey. —  Gwynn  v.  Hitchner,  67  N.  J. 
L.  654,  52  Atl.  997;  Continental  Match  Co. 
V.  Swett,  61  N.  J.  L.  457,  38  Atl.  969. 

New  York. —  Hare  v.  Mahoney,  60  Hun 
576,  14  N.  Y.  Suppl.  81;  Linton  i;.  Unexcelled 
Fire- Works  Co.,  57  Hun  591,  10  N.  Y.  Suppl. 
928;  O'Neill  v.  Traynor,  24  Misc.  686,  53 
N.  Y.  Suppl.  918  [affirming  23  Misc.  770,  52 
N.  Y.  Suppl.  251]. 

Texas. —  Allgeyer  v.  Eutherford,  (Civ.  App. 
1898)  45  S.  W.  628;  Texas  Brewing  Co.  v. 
Walters,  (Civ.  App.  1897)  43  S.  W.  548. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  48. 

Where  the  competency  of  plaintiff  is  in 
issue,  rebutting  proof  need  not  be  limited  to 
work  done  for  defendant.  Continental  Match 
Co.  V.  Sweet,  61  N.  J.  L.  457,  38  Atl.  969. 
See  also  Hare  v.  Mahoney,  60  Hun  (N.  Y.) 
576,  14  N.  Y.  Suppl.  81,  in  which  plaintiff 
was  allowed  to  show  by  witnesses  knowing 
his  qualifications  that  he  was  capable  of  per- 
forming  the   work   satisfactorily.    And  see 
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Jones  v.  Graham,  etc.,  Transp.  Co.,  51  Mich. 
539,  16  N.  W.  893. 

Evidence  of  dissatisfaction. —  In  an  action 
for  wrongful  discharge  under  a  contract  to 
do  work  to  the  satisfaction  of  the  employer, 
evidence  is  admissible  on  the  question 
whether  he  was  dissatisfied,  and  whether  he 
discharged  the  workman  because  of  such  dis- 
satisfaction. G"\vynn  v.  Hitchner,  67  N.  J.  L. 
054,  52  Atl.  997. 

Promise  of  recommendation  admissible  in 
rebuttal  see  O'Neill  v.  Traynor,  24  Misc. 
(N.  Y.)  686,  53  N.  Y.  Suppl.  918  [affirming 
23  Misc.  770,  52  N.  Y.  Suppl.  251]. 

74.  Gallagher  v.  Wayne  Steam  Co.,  188  Pa. 
St.  95,  41  Atl.  296. 

75.  Evidence  held  admissible  to  show  justi- 
fication.—  Illinois. —  Gould  v.  Magnolia  Metal 
Co.,  207  111.  172,  69  N.  E.  896  [affirming  108 
111.  App.  203] ;  Mexican  Amole  Soap  Co.  v. 
Clarke,  72  111.  App.  655 ;  Erwin  v.  Holloway, 
69  111.  App.  458;  Weaver  v.  Halsey,  1  111. 
App.  558. 

loiva. —  Kidd  v.  American  Pill,  etc.,  Co.,  91 
Iowa  261,  59  N.  W.  41. 

Michiga/it.— Child  v.  Detroit  Mfg.  Co.,  72 
Mich.  623,  40  N.  W.  916. 

Missouri. —  Squire  v.  Wright,  1  Mo.  App. 
172. 

New  York. —  Fisher  v.  Monroe,  17  N.  Y. 
Suppl.  837. 

Vermont. —  Stoddard  v.  Hill,  33  Vt.  459. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  48. 

Plaintiff  may  be  cross-examined  as  to  his 
competency,  if  his  incompetency  is  set  up  as 
a  ground  of  defense.  Squire  v.  Wright,  1  Mo. 
App.  172. 

Grounds  for  discharge  see  supra,  II,  C,  2, 
a,  (II). 

76.  Proof  must  be  limited  to  reasons 
pleaded. —  Sams  Automatic  Car  Coupler  Co. 
r.  League,  25  Colo.  129,  54  Pac.  642. 

77.  See  supra,  II,  C,  2,  a,  (ii) ,  (G ) . 

78.  Cook  V.  Halifax  School  Com'rs,  35  Nova 
Scotia  405r 
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(5)  Evidence  of  Other  Employment.  In  an  action  for  wrongful  discharge 
evidence  is  admissible  on  behalf  of  either  party,  on  the  question  of  damages,  to 
show  whether  plaintiff  has,  or  might  have,  obtained  other  remunerative''^  employ- 
ment, with  the  exercise  of  reasonable  diligence.^'^  But  it  is  not  admissible  where 
plaintiff,  before  his  employment  by  defendant,  had  been  employed  by  others  to 
sell  goods  of  a  similar,  but  not  identical,  character  with  those  he  was  employed  to 
sell  for  defendant,  to  give  evidence  as  to  the  amount  of  his  average 'earnings 
while  in  the  employ  of  such  other  firms,  and  as  to  the  amount  of  his  sales  for 
them,  for  the  purpose  of  showing  prospective  profits  which  he  might  have  made 
under  his  contract  with  defendant  but  for  the  wrongful  termination  thereof.^^ 

(c)  Weight  and  Sufficiency.  The  weight  and  sufhciency  of  the  evidence  in  an 
action  for  wrongful  discharge  is  a  question  dependent  upon  the  facts  and  circum- 
stances of  the  particular  case,  and  is  one  wholly  for  the  determination  of  the  jury, 
whose  finding  will  not  be  disturbed  unless  manifestly  erroneous.^^ 

(vii)  Damages^^  —  (a)  Li  General.  Although  it  has  been  broadly  stated  in 
many  cases  that  a  servant  who  has  been  wrongfully  discharged  before  the  expi- 
ration of  the  term  is  entitled  to  recover  the  stipulated  wages,  less  what  he  may 
have  received,^^  this  is  to  be  taken  as  merely  the  jprima  facie  measure  of  his 


79.  Gwinn  r.  King,  107  Iowa  207,  77  N.  W. 
834. 

Unprofitable  employment.  —  Where  it  ap- 
peared that  after  his  discharge  the  servant 
engaged  in  another  occupation,  which  was  un- 
profitable, it  was  held  proper  to  exclude  evi- 
dence offered  by  defendant  to  show  why  it 
was  unprofitable.  Heagy  v.  Irondale  Lead 
Co.,  101  Mo.  App.  361,  73  S.  W.  1006. 

80.  Holloway  r.  Talbot,  70  Ala.  389; 
Mounce  \j.  Kurtz,  101  Iowa  192,  70  N.  W. 
119;  St.  Bernard  v.  Eeig,  13  Ohio  Cir.  Ct. 
540,  7  Ohio  Cir.  Dec.  539;  Lone  Star  Salt 
Co.  V.  Wilderspin,  (Tex.  Civ.  App.  1904)  81 
S.  W.  327. 

81.  Roth  V.  Spero,  48  Misc.  (N.  Y.)  506, 
96  N.  Y.  Suppl.  211. 

82.  Evidence  held  sufficient  to  show  the  al- 
leged contract  and  a  wrongful  discharge 
(Johnson  v.  Crookston  Lumber  Co.,  92  Minn. 
393,  100  N.  W.  225),  to  show  unfaithfulness 
and  disobedience  (Von  Heyne  f.  Thompkins, 
89  Minn.  77,  93  N.  W.  901,  5  L.  R.  A.  524), 
to  sustain  verdict  for  plaintiff  (Turnbull  v. 
Frey,  (Nebr.  1904)  99  N.  W.  648),  to  sus- 
tain finding  that  master  was  not  justified 
(Brightson  i;.  H.  B.  Claflin  Co.,  84  N.  Y.  App. 
Div.  557,  82  N.  Y.  Suppl.  667),  to  sustain 
finding  of  contract  for  definite  time  (Leich- 
man  v.  Jughardt,  4  N.  Y.  Suppl.  525),  to  sus- 
tain finding  of  contract  for  a  year  (Cox  f. 
Baeder,  5  N.  Y.  St.  51),  to  show  termina- 
tion by  consent  (Bell  v.  Gund,  110  Wis.  271, 
85  N.  W.  1031),  to  show  hiring  for  a  year 
(Dickinson  v.  Norwegian  Plow  Co.,  101  Wis. 
157,  76  N.  W.  1108),  to  show  competency 
(La  Coursier  v.  Russell,  82  Wis.  265,  52 
N.  W.  176),  and  to  show  contract  alleged 
by  plaintiff  (Stubbe  f.  Waldeck,  78  Wis.  437, 
47  N.  W.  833). 

Evidence  held  insufficient  to  show  misman- 
agement and  neglect  of  duty  (Patterson  f. 
Worrell,  (La.  1888)  4  So.  308),  to  show  ex- 
penses exceeding  contract  allowance  (Sabin 
r.  Kendrick,  36  N.  Y.  App.  Div.  443,  55  N.  Y. 
Suppl.  840),  to  show"  incompetency  (Bloom  v. 
IG4] 


P.  Cox  Shoe  Mfg.  Co.,  31  N.  Y.  Suppl.  517 
\_affirmed  in  154  N.  Y.  711,  49  N.  E.  56]),  to 
show  wrongful  discharge  (Shelmire  v.  Wil- 
liams, etc.,  Co.,  C8  Hun  (N.  Y.)  196,  22  N.  Y. 
Suppl.  847 ) ,  to  show  sales  claimed  to  have 
been  made  by  plaintiff"  (Deitsch  v.  Schanning, 

59  N.  Y.  Super.  Ct.  583,  14  N.  Y.  Suppl.  126), 
to  sustain  finding  of  emplovment  for  a  "  sea- 
son "  (Walker  r.  McCormick,  88  N.  Y.  Suppl. 
406),  to  show  hiring  for  a  definite  time  (Ler- 
tora  V.  Central  Fruit  Co.,  87  N.  Y.  Suppl. 
425),  to  show  dishonesty  (Meyerson  v.  Lew, 

60  N.  Y.  Suppl.  996),  and  to  show  breach  by 
servant  (Hand  v.  Clearfield  Coal  Co.,  143  Pa. 
St.  408,  22  Atl.  709). 

83.  Other  employment  in  mitigation  of 
damages  see  infra,  II,  C,  2,  b,  (vii),  (D),  (2). 

Deduction  or  forfeiture  and  apportionment 
of  wages  see  infra,  III,  B,  4. 

84.  Alabama. — Moss  v.  Decatur  Land  Imp., 
etc.,  Co.,  93  Ala.  269,  9  So.  188,  30  Am.  St. 
Rep.  55. 

California.— Webster  v.  Wade,  19  Cal.  291, 
79  Am.  Dec.  218. 

Delaware. —  Hitchens  v.  Sussex  School  Dist. 
No.  180,  (1905)  62  Atl.  897. 

Illinois. —  Chiles  v.  Belleville  Nail  Mill  Co., 
68  111.  123;  Leyenberger  v.  Rebanks,  55  111. 
App.  441. 

Louisiana. —  Under  Rev.  Civ.  Code,  art. 
2749,  it  has  been  decided  that  a  laborer,  if 
turned  away  from  his  employment  without 
sufficient  cause,  is  entitled  to  the  salaries  he 
would  have  received  had  the  term  of  his 
services  arrived.  Tete  v.  Lanaux,  45  La.  Ann. 
1343,  14  So.  241.  See  also  Taylor  v.  Kehlor, 
26  La.  Ann.  369;  Leche  r.  Claverie,  25  La. 
Ann.  308;  Bormann  v.  Thiele,  23  La.  Ann. 
495;  Jones  v.  Jackson,  22  La.  Ann.  112;  De 
Puilly  V.  St.  Louis  Church,  7  La.  Ann.  443; 
Decamp  v.  Hewitt,  11  Rob.  290,  43  Am.  Dec. 
204;  Lartique  v.  Peet,  5  Rob.  91;  Shea  v. 
Schlatre,  1  Rob.  319;  Sherburne  v.  Orleans 
Cotton  Press  Co.,  15  La.  360;  Orphan  Asylum 
v.  Mississippi  Mar.  Ins.  Co.,  8  La.  181.  Com- 
pare Trefethen  v.  Locke,  16  La.  Ann.  19,  a 
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recovery,  the  real  measure  being  the  loss  actually  sustained  by  him  by  reason  of 
tlie  wrongful  discharge,^^  together  with   compensation  for  the  services  per- 


case  of  contract  for  letting  and  hiring  unper- 
formed in  all  its  parts. 

Maryland. —  Cumberland,  etc.,  R.  Co.  v. 
Slack,  45  Md.  161;  Jaffray  v.  King,  34  Md. 
217. 

Missouri. —  Posey  v.  Garth,  7  Mo.  94,  37 
Am.  Dec.  183. 

Aew  York. —  Decker  v.  Hassel,  26  How.  Pr. 
528 ;  Costigan  v.  Mohawk,  etc.,  R.  Co.,  2  Den. 
609,  43  Am.  Dec.  758. 

Pennsylvania. —  Fereira  v.  Sayres,  5  Watts 
&  S.  210,  40  Am.  Dec.  496;  Schnuth  v.  Aber, 
13  Pa.  Super.  Ct.  174. 

South  Carolina. —  Adams  v.  Cox,  1  Nott 
&  M.  284.  See  also  Clancey  v.  Robertson,  2 
Mill  404. 

Tennessee. —  Children  of  Israel  Cong.  v. 
Peres,  2  Coldw.  620;  Jones  v.  Jones,  2  Swan 
605. 

Wyoming. —  Dunn  v.  Hereford,  1  Wyo.  206. 
United  States.—  ThQ  Hudson,  12  Fed.  Gas. 
No.  6,831. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  50. 

Contract  price  limit  of  recovery  see  Lam- 
bert V.  Hartshorne,  65  Mo.  549;  Glasgow  v. 
Hood,  (Tenn.  Cb.  App.  1900)  57  S.  W.  162; 
Fowler  v.  Waller,  25  Tex.  695;  Hassell  v. 
Nutt,  14  Tex.  260.  See  also  Metzdorf  r. 
Western  Supply  Co.,  60  Minn.  365,  62  N.  W. 
397. 

La,  Civ.  Code,  art.  2720,  speaks  only  of 
wages,  and  should  not  be  extended  to  any- 
thing else,  as  board,  lodging,  etc.  Shea  v. 
Schlatre,  1  Rob.  319;  Sherburne  v.  Orleans 
Cotton  Press  Co.,  15  La.  360. 

85.  Alahama. —  Fowler  v.  Armour,  24  Ala. 
194. 

Arkansas. —  McDaniel  r.  Parks,  19  Ark. 
671. 

California. —  Davidson  v.  Laughlin,  138  Cal. 
320,  71  Pac.  345,  5  L.  R.  A.  N.  S.  579;  Wiley 
V.  California  Hosiery  Co.,  (1893)  32  Pac. 
522. 

Delaivare. —  Spahn  r.  Willman,  1  Pennew. 
125,  39  Atl.  787. 

Georgia. —  Ansley  v.  Jordan,  61  Ga.  482; 
Putney  v.  Swift,  54  Ga.  266. 

Illinois. —  Hessel  v.  Thompson,  65  111.  App. 
44. 

Indiana. —  Indianapolis  v.  Ely,  39  Ind.  373. 

loKa. —  Worthington  v.  Oak,  etc.,  Imp.  Co  , 
(1896)  69  N.  W.  258. 

Kentucky. —  Whitaker  v.  Sandifer,  1  Duv. 
261;  William  Tarr  Co.  v.  Kimbrough,  34 
S.  W.  528,  17  Ky.  L.  Rep.  1284. 

Maine.—  Miller  v.  Goddard,  34  Me.  102,  56 
Am.  Dec  638. 

Maryland. —  Hamill  v.  Foute,  51  Md.  419. 

Massachusetts. —  Daniell  v.  Boston,  etc.,  R. 
Co.,  184  Mass.  337,  68  N.  E.  337;  Tufts  v. 
Plymouth  Gold  Min,  Co.,  14  Allen  407; 
Croucher  V.  Oakman,  3  Allen  185;  Moulton 
V.  Trask,  9  Mete.  577. 

Michigan. —  Stearns  v.  Lake  Shore,  etc.,  R. 
Co.,  112  Mich.  651,  71  N.  W.  148;  Brighton 
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V.  Lake  Shore,  etc.,  R.  Co.,  103  Mich.  420,  61 
N.  W.  550.  Compare  Sax  v.  Detroit,  etc.,  R. 
Co.,  129  Mich.  502,  89  N.  W.  368,  in  which 
plaintiff  was  held  entitled  to  only  nominal 
damages. 

Minnesota. —  McMuUan  v.  Dickinson  Co.,  60 
Minn.  156,  62  N.  W.  120,  51  Am.  St.  Rep. 
511,  27  L.  R.  A.  409.  Compare  Bolles  v. 
Sachs,  37  Minn.  315,  33  N.  W.  862,  where 
the  contract  was  so  uncertain  that  plaintifi 
could  not  recover  substantial  damages. 

Missouri. —  Nearns  r,  Harbert,  25  Mo.  352  ; 
Hansard  i^.  Menderson  Clothing  Co.,  73  Mo. 
App.  584. 

Nebraska. —  Omaha  School  Dist.  v.  McDon- 
ald, (1903)  94  N  W.  829;  Wirth  v.  Calhoun, 
04  Nebr.  316,  89  N.  W.  785. 

New  Jersey. —  Larkin  v.  Kecksher,  51 
N.  J.  L.  133,  16  Atl.  703,  3  L.  R.  A.  137. 

New  York. —  Heroy  v.  Fin  de  Sieele  Co., 
16  N.  Y.  x\pp.  Div.  171,  44  N.  Y.  Suppl.  611; 
De  Leon  t.  Echeverria,  45  N.  Y.  Super.  Ct. 
610;  Cohen  v.  Walker,  38  Misc.  114,  77  N.  Y. 
Suppl.  105 ;  Moody  v.  Leverich,  14  Abb.  Pr. 
N.  S.  145;  Clark  v.  Marsiglia,  1  Den.  317,  43 
Am.  Dec.  670. 

Ohio. —  James  v.  Allen  County,  44  Ohio  St. 
226,  6  N.  E.  246,  58  Am.  Rep.  821. 

Pennsyicania. —  Stewart  v.  Walker,  14  Pa. 
St.  293. 

Texas. —  Nations  r.  Cudd,  22  Tex.  550 ;  All- 
geyer  v.  Rutherford,  (Civ.  App.  1898)  45 
S.  W.  628;  Sullivan  v.  McFarland,  1  Tex. 
App.  Qix.  Cas.  §  1198. 

Virginia. —  Crescent  Horse-Shoe,  etc.,  Co.  v. 
Eynoii,  95  Va.  151,  27  S.  E.  935. 

West  Virginia. —  Rhoades  v.  Chesapeake, 
etc.,  R.  Co.,  49  W.  Va.  494,  39  S.  E.  209,  89 
Am.  St.  Rep.  826,  55  L.  R.  A.  170. 

Wisconsin. —  Kennedy  v.  South  Shore  Lum- 
ber Co.,  102  Wis.  284,  78  N.  W.  567. 

United  States. —  Alaska  Fish,  etc.,  Co.  r. 
Chase,  128  Fed.  886,  64  C.  C.  A.  1. 

England. —  Emmens  r.  Elderton,  13  C.  B. 
495,  76  E.  C.  L.  495,  4  H.  L.  Cas.  624,  10 
Eng.  Reprint  606,  18  Jur.  21. 

Canada. —  Laishley  v.  Goold  Bicycle  Co.,  G 
Ont.  L.  Rep.  319  [reversing  4  Ont.  L.  Rep. 
350 ;  and  snecial  leave  to  appeal  refused  in 
35  Can.  Sup\  Ct.  184]  ;  Glenn  v.  Rudd,  3  Ont. 
L,  Rep.  422.  Compare  Jeykal  f.  Nova  Scotia 
Glass  Co.,  20  Nova  Scotia"^  388. 

See    34    Cent.    Dig.    tit.    "  Master  and 
Servant,"  §§  50,  52. 

If  the  contract  is  for  an  indefinite  time,  ' 
only  nominal  damages  can  be  recovered  for 
its  breach.    Atkins  v.  Van  Buren  School  Tp., 
77  Ind.  447. 

Plaintiff  entitled  to  nominal  damages,  al- 
though benefited  by  discharge,  see  Excelsior 
Needle  Co.  v.  Smith,  61  Conn.  56,  23  Atl.  693. 

That  the  services  were  not  profitable  to  the 
master  is  immaterial  where  there  is  no  evi- 
dence to  show  the  servant's  incompetency  or 
unfaithfulness.  Weber  Gas,  etc..  Co.  v.  Brad- 
ford, 34  Tex.  Civ.  App.  543,  79  S.  W.  46. 
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formed,^*  That  the  damages  resulting  from  a  wrongful  discharge  consist  of 
profits  lost  will  not  prevent  their  recovery,  if  the  evidence  furnishes  reasonable 
data  upon  which  to  compute  them.^^  Where  no  specific  wages  have  been  agreed 
upon,  the  measure  of  damages  is  obtained  by  considering  what  is  the  usual  rate  of 
wages  for  the  employment  contracted  for,  and  what  time  would  be  lost  before  a 
similar  employment  could  be  obtained.^'^  Where,  however,  a  servant's  contract 
provides  that  he  shall  receive  a  stipulated  sum,  he  is  entitled  to  that  sum  for  the 
iniexpired  term.^^ 


Where  the  contract  was  for  permanent  em- 
ployment, and  the  servant  had  the  option  of 
continuing  in  it  or  not,  a  contention  that 
merely  nominal  damages  were  recoverable  for 
his  wrongful  discharge  was  held  untenable. 
Daniell  r.  Boston,  etc.,  R.  Co.,  184  Mass.  337, 
68  N.  E.  337  [following  Carnig  v.  Carr,  167 
Mass.  544,  46  N.  E.  117,  57  Am.  St.  Rep.  488, 
35  L.  R.  A.  512].  See  also  Johnson  v. 
Walker,  155  Mass.  253,  29  N.  E.  522,  31  Am. 
St.  Rep.  550. 

Prospective  damages  recoverable  see  Stearns 
r.  Lake  Shore,  etc.,  R.  Co.,  112  Mich.  651,  71 
N.  W.  148;  Brighton  v.  Lake  Shore,  etc.,  R. 
Co.,  103  Mich.  420,  61  N.  W.  550;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Staub,  7  Lea  (Tenn.^ 
397. 

Prospective  expenses  for  board  and  lodging 
recoverable  see  Estes  r.  Desnoyers  Shoe  Co., 
155  Mo.  577,  56  S.  W.  316. 

Where  a  servant  occupies  a  house  and  gar- 
den in  part  remuneration  for  his  services,  he 
may  recover  damages  for  deprivation  of  the 
use  thereof  by  reason  of  his  wrongful  dis- 
charge. Fulton  V.  Heffelfinger,  23  Ind.  App. 
101,  54  N.  E.  1079.  But  compare  Odell  r. 
Webendorfer,  50  N.  Y.  App.  Div.  570,  64  N.  Y. 
Suppl.  451,  in  which  the  money  value  of  the 
use  of  the  house,  etc.,  was  not  shown. 

Interest  allowed  as  element  of  damages  see 
Catholic  Press  Co.  r.  Ball,  60  111.  App.  501. 

Punitive  damages  not  recoverable  see  Rich- 
ardson V.  Wilmington,  etc.,  R.  Co.,  126  N.  C. 
100,  35  S.  E.  235.  But  compare  Sullivan  v. 
McFarland,  1  Tex.  App.  Civ.  Cas.  §  1198, 
where  it  is  said  that,  while  remote  and  specu- 
lative damages  are  not  ordinarily  recoverable, 
there  might  be  cases  where  the  elements  of 
malice  and  gross  oppression  entered  into  the 
breach  that  would  authorize  punitory  dam- 
ages. 

Depreciation  of  stock  in  an  insurance  com- 
pany purchased  from  it  by  one  upon  engaging 
as  its  agent  cannot  be  considered  in  estimat- 
ing damages  for  his  wrongful  discharge.  Ray 
V.  Lewis,  67  Minn.  365,  69  N.  W.  1100. 

Under  Cal.  Civ.  Code,  §§  3300,  3301,  a  serv- 
ant cannot  recover  damages  to  his  health,  nor 
for  injury  to  his  feelings  or  reputation,  by 
reason  of  his  wrongful  discharge.  Westwater 
V.  Grace  Church,  140  Cal.  330,  73  Pac.  1055. 

86.  Indiana. —  Ricks  v.  Yates,  5  Ind.  115. 

Maryland. —  Mallonee  v.  Duff,  72  Md.  283, 
19  Atl.  708. 

Mississippi. —  Prichard  v.  Martin,  27  Miss. 
305. 

Texas. —  Carroll  v.  Welch,  26  Tex.  147. 
United  States.— The  Frank  C.  Baker,  10 
Fed.  332. 


See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  50. 

Under  a  contract  for  a  year  at  so  much  a 
month,  which  was  drawn  to  the  time  of  his 
discliargc,  a  servant  is  entitled  to  recover 
what  his  services  were  worth  during  the 
whole  period  he  worked,  deducting  the 
monthly  payments,  on  a  quantum,  meruit. 
Clark  V.  Manchester,  51  N.  H.  594.  Compare 
Burton  v.  Behan,  47  La.  Ann.  117,  16  So. 
769. 

87.  Michigan. —  Mueller  r.  Bethesda  Min. 
Spring  Co.,  88  Mich.  390,  50  N.  W.  319. 

Missouri. —  Wilcox  v.  Baer,  85  Mo.  App. 
587. 

'Sew  York. —  Hess  v.  Citron,  37  Misc.  849, 
76  X.  Y.  Suppl.  994.  Compare  Gifford  v. 
Waters,  67  N.  Y.  80  [affirming  6  Daly  302]. 

South  Dakota. —  Cranmer  r.  Kolm,  7  S.  D, 
247,  04  X.  W.  125. 

Texas. —  Greenwall  Theatrical  Circuit  Co. 
r.  Markowitz,  97  Tex.  479,  79  S.  W.  1069,  65 
L.  R.  A.  .302  [reversing  (Civ.  App.  1903)  75 
S.  W.  74]. 

Wisconsin. —  Schumaker  v.  Heinemann,  99 
Wis.  251,  74  N.  W.  785. 

Canada. —  Laishley  r.  Goold  Bicycle  Co.,  6 
Ont.  L.  Rep.  319  [reversing  4  Ont.  L.  Rep. 
350]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  50. 

Compare  Kelly  v.  Carthage  Wheel  Co.,  62 
Ohio  St.  598,  57  N.  E.  984. 

Where  the  contract  is  for  no  definite  term, 
prospective  commissions  are  not  recoverable 
by  a  salesman  upon  his  discharge.  Louisville 
Soap  Co.  V.  Vance,  58  S.  W.  985,  22  Ky.  L. 
Rep.  847. 

The  rule  for  estimating  the  amount  of  sales 

plaintiff  would  have  made  during  the  re- 
mainder of  his  term  should  be  based  on  the 
sales  made  during  the  part  of  the  term  which 
had  expired  at  the  time  of  the  discharge, 
modified  by  the  fact  as  to  whether  the  sales 
would  be  greater  or  less  during  the  early  or 
later  period.  Wilev  r.  California  Hosiery 
Co.,  (Cal.  1893)  32  Pac.  522. 

88.  Beckham  v.  Drake,  2  H.  L.  Cas.  579, 
606,  13  Jur.  921,  9  Eng.  Reprint  1213,  per 
Erie,  J.  See  also  Schmerenbeck  v.  Funke,  17 
N.  Y.  Suppl.  717. 

Recovery  based  on  salary  under  a  former 
contract  see  Thompson  v.  Detroit,  etc.,  Copper 
Co.,  80  Mich.  422,  45  N.  W.  189. 

89.  Schreiber  v.  Klingenstein,  95  N.  Y. 
Suppl.  549,  in  which  the  servant's  contract 
provided  that  he  should  receive  ten  dollars  a 
week  when  traveling,  and  twenty  dollars  a 
week  when  at  home,  and  to  travel  as  directed 
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(b)  As  Dependent  on  Time  of  Bringing  Salt  —  (1)  Suit  Brought  After 
ExpiKA^TioN  OF  Term.  Where  an  action  for  wrongful  discharge  is  bronglit  after 
the  expiration  of  the  term  of  service,  the  servant  is  entitled  to  fall  damages, 
which      priina facie  the  stipulated  wages  for  the  term.^^ 

(2)  Suit  Brought  Before  Expiration  of  Term^^  —  (a)  Trial  Before  Expira 
TioN  OF  Term.  There  is  a  decided  conflict  of  authority  as  to  the  damages  recover- 
able where  the  action  is  tried  before  the  expiration  of  the  term.  Some  decisions 
hold  that  the  damages  are  to  be  computed  up  to,  but  not  after,  the  time  of  trial,^^ 
while  other  cases  of  equally  respectable  authority  hold  that  damages  for  the  whole 
term  are  recoverable.^^ 

(b)  Trial  After  Expiration  op  Term.  Where  a  servant's  action  is  brought 
before  the  expiration  of  the  term  of  service,  but  the  trial  is  had  after  the  expira- 
tion of  the  term,  damages  may  be  awarded  as  though  the  suit  liad  been  brought 
after  the  expiration  of  the  term.^^ 

(c)  Where  Contract  Is  Terraindble  on  Notice.  Where,  by  its  terms  or  by 
custom,  a  contract  of  employment  may  be  terminated  at  any  time  upon  the  giving 
of  a  specified  notice,  the  damages  for  a  wrongful  discharge  can  be  no  more  than 
the  wages  which  would  have  accrued  under  the  contract  after  the  notice,  had  one 
been  given.^^ 


by  his  employer.  He  was  wrongfully  dis- 
charged and  it  was  held  that  he  was  entitled 
to  receive  twenty  dollars  per  week  for  the  un- 
expired term. 

Prospective  profits. —  In  a  suit  for  breach 
of  contract  of  employment  for  a  year  at  a 
fixed  commission  with  a  certain  advance  per 
week,  it  was  held  that  plaintiff  was  entitled 
to  recover  prospective  profits  which  it  was 
reasonably  certain  would  have  been  realized 
but  for  defendant's  default,  although  the 
amount  was  necessarily  uncertain.  Roth 
Spero,  48  Misc.  (N.  Y.)  506,  96  Y.  Suppl. 
211. 

90.  See  supra,  II,  C,  2,  b,  (vii),  (a),  and 
cases  cited. 

91.  Actions  for  instalments  see  supra,  11, 
C,  2,  b,  (II),  (III),  (B),  (2). 

92.  Alahama. —  Fowler  v.  Armour,  24  Ala. 
194.  See  also  Wright  v.  Falkner,  37  Ala.  274; 
Martin  v..  Everett,  11  Ala.  375;  Davis  v. 
Ayres,  9  Ala.  292. 

Arkansas. —  Van  ¥/inkle  v.  Satterfield,  58 
Ark.  617,  25  S.  W.  1113,  23  L.  R.  A.  853. 

Illinois. —  McCormick  Harvesting  Mach.  Co. 
V.  Cordsiemon,  101  111.  App.  140. 

Minnesota. —  McMulian  v.  Dickinson  Co., 
60  Minn.  156,  62  N.  W.  120,  51  Am.  St.  Rep. 
511,  27  L.  R.  A.  409. 

New  York. —  Zender  f.  Seliger-Toothill  Co., 
17  Misc.  126,  39  N.  Y.  Suppl.  346;  Bassett  v. 
French,  10  Misc.  672,  31  N.  Y.  Suppl.  667; 
Toles  V.  Hazen,  57  How.  Pr.  516. 

Wisconsin. —  Gordon  v.  Brewster,  7  Wis. 
355.  And  see  Barker  v.  Knickerbocker  L. 
Ins.  Co.,  24  Wis.  630. 

United  States. —  Schroeder  r.  California 
Yukon  Trading  Co.,  95  Fed.  296;  Darst  v. 
Mathieson  Alkali  Works,  81  Fed.  284. 

Canada. —  See  McGuffin  v.  Cayley,  2  U.  C. 
Q.  B.  308,  which  was  an  action  on  the  com- 
mon counts. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  .  §  51. 

93.  Indiana. —  Hamilton  v.  Love,  152  Ind. 
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041,  53  N.  E.  181,  54  N.  E.  437,  71  Am.  St. 
Rep.  384,  (1896)  43  N.  E.  873  ;  Pennsylvania 
Co.  V.  Dolan,  6  Ind.  App.  109,  32  N.  E.  802, 
51  Am.  St.  Rep.  289. 

Massachusetts. —  Cutter  v.  Gillette,  163 
Mass.  95,  39  N.  E.  1010;  Blair  v.  Laflin, 
127  Mass.  518. 

Michigan. —  Stearns  v.  Lake  Shore,  etc.,  R. 
Co.,  112  Mich.  651,  71  N.  W.  148;  Brighton 

Lake  Shore,  etc.,  R.  Co.,  103  Mich.  420,  01 
N.  W.  550. 

Missouri. —  Ream  v.  Watkins,  27  Mo.  516, 
72  Am.  Dec.  283. 

New  Jersey. —  Moore  v.  Central  Foundry 
Co.,  68  N.  J.  L.  14,  52  Atl.  292. 

Pennsylvania. —  Wilke  v.  Harrison,  166  Pa. 
St.  202,  30  Atl.  1125. 

Texas. —  See  Weber  Gas,  etc..  Engine  Co.  v, 
Bradford,  34  Tex.  Civ.  App.  543,  79  S.  W.  46, 
in  which  plaintiff  only  asked  damages  up  to 
the  time  of  trial,  thereby  relinquishing  any 
claim  for  the  balance  of  the  term. 

United  States. —  Pierce  v.  Tennessee  Coal, 
etc.,  Co.,  173  U.  S.  1,  19  S.  Ct.  335,  43  L.  ed. 
591  [reversing  81  Fed.  814,  26  C.  C.  A.  632]. 

Canada. —  Hopkins  v.  Gooderham,  10  Brit. 
Col.  250. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  51. 

94.  Wilkinson  v.  Black,  80  Ala.  329 ;  Hal- 
sey  V.  Meinrath,  54  Mo.  App.  335 ;  Solomon  r. 
Vallette,  152  N.  Y.  147,  46  N.  E.  324  [revers- 
ing 9  Misc.  389,  30  N.  Y.  Suppl.  193]  ;  Ever- 
son  V.  Powers,  89  N.  Y.  527,  42  Am.  Rep. 
319;  O'Neill  v.  Traynor,  24  Misc.  (N.  Y.) 
686,  53  N.  Y.  Suppl.  918  [affirming  23  Misci. 
770,  52  N.  Y.  Suppl.  251];  Bruell  v.  ColelL 
1  N.  Y.  City  Ct.  308 ;  Howay  v.  Going-North- 
rup  Co.,  24  Wash.  88,  64  Pac.  135,  85  Am. 
St.  Rep.  942. 

95.  Watson  r.  Russell,  149  N.  Y.  388,  44 
N.  E.  161  [reversing  7  Misc.  636,  28  N.  Y. 
Suppl.  26  (affirming  5  Misc.  352,  25  N.  Y. 
Suppl.  517)];  Dallas  v.  Murry,  37  Misc. 
(N.  Y.)  599,  75  N.  Y.  Suppl.  1040;  Briscoe 
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(d)  Evidence  of  Damage  —  (1)  In  General.  In  an  action  for  wrongful  dis- 
cliaro-e  the  original  contract  is  admissible  in  evidence,  as  showing  the  value  of  the 
services  rendered/^  and  all  relevant  facts  transpiring  subsequently  to  the  discharge 
may  be  considered  in  estimating  the  damages.^'  Where  the  servant  is  to  be  paid, 
wh'ollv  or  in  part,  otherwise  than  in  money,  evidence  is  admissible  to  show  the 
money  value  of  the  medium  of  payment  and,  in  the  case  of  a  traveling  sales- 
man who  is  entitled  to  expenses  on  the  road,  it  is  permissible  to  show  what  such 
expenses  would  probably  have  been  had  the  contract  not  been  broken.^^  Under 
an  agreement  to  pa}^  an*^injured  servant  certain  w^ages  as  long  as  his  disability  to 
do  full  work  shall  continue,  the  servant  may,  in  an  action  for  wrongful  discharge, 
where  it  is  shown  that  the  injury  is  permanent,  introduce  evidence  as  to  his 
expectancy  of  life.^  Where  the  declaration  contains  no  allegation  of  malice  or  of 
special  damage  beyond  the  loss  of  position  and  wages,  the  admission  of  evidence 
of  special  daniage'^by  loss  of  character  is  reversible  error.^ 

(2)  Other  Employjvient  in  Mitigation  of  Damages  —  (a)  In  General.  A 
discharged  servant  cannot  lie  by  unemployed  for  the  remainder  of  hip  term,  and 
then  claim  full  compensation ;  he  is  bound  to  make  the  best  use  of  his  time,  and 
seek  other  employment  ;^  and  the  master  may  show  in  mitigation  of  damages  that 
the  servant  has  received  compensation,  during  the  unexpired  term  of  the  contract, 
from  other  employment,  or  that  he  might  have  received  compensation  in  other 
similar  employment  by  using  proper  efforts.'^    Prima  facie  the  measure  of  dam- 


r.  Litt,  19  Misc.  (X.  Y.)  5,  42  N.  Y.  Suppl. 
908;  Fisher  v.  Monroe,  2  Misc.  (N.  Y.)  32G, 
21  N.  Y,  Suppl.  995  [reveising  1  Misc.  14, 
20  N.  Y.  Suppl.  GG4]  ;  Hartley  v.  Harman,  11 
A.  &  E.  798,  9  L.  J.  Q.  B.  179,  3  P.  &  D.  567, 
39  E.  C.  L.  423 ;  Fewings  r.  Tisdal,  5  D.  &  L. 
196,  1  Exch.  295,  11  Jur.  977,  17  L.  J.  Exch. 
18;  Baker  Denkera  Ashanti  Min.  Corp.,  20 
T.  L.  R.  37 ;  Holloway  r.  Lindberg,  29  Nova 
Scotia  460.  Compare  Griffin  v.  Brooklyn 
Ball  Club,  68  N.  Y.  App.  Div.  566,  73  N.  Y. 
Suppl.  864  [affirmed  in  174  N.  Y.  535,  66 
N.  E.  1109].  Contra,  Leslie  u.  Robie,  84  N,  Y. 
Suppl.  289. 

96.  Britt      Hays,  21  Ga.  157. 

Evidence  of  the  value  of  an  employee's 
services  is  inadmissible  in  an  action  based  on 
a  special  contract  entered  into  for  a  definite 
period  of  time  to  recover  ^Yages  expressly 
agreed  upon  in  the  contract.  Mahon  v.  Dalv, 
70  111.  653. 

Value  of  invention.  —  Where  the  contract 
fixes  a  definite  compensation,  and  provides 
that  all  inventions  shall  belong  to  the  master, 
the  value  of  a  particular  invention  is  imma- 
terial in  an  action  for  wrongful  discharge. 
Pape  V.  Lathrop,  18  Ind.  App.  633,  46  N.  E. 

97.  Roberts  r.  Rigden,  81  Ga.  440,  7  S.  E. 
742;  Roberts  v.  Crowlev,  81  Ga.  429,  7  S.  E. 
740. 

98.  Value  of  crop. — Where  one  had  engaged 
to  serve  as  overr,eer  for  a  specified  part  of 
the  crop,  and  was  discharged  before  the  term 
of  service  was  ended,  he  may  introduce  evi- 
dence to  show  the  value  of  the  crop.  Hassell 
V.  Nutt,  14  Tex.  260. 

Value  of  house  and  food. — Where  part  of 
plaintiff's  compensation  was  to  be  the  use  of 
a  house  and  food  for  himself  and  family,  evi- 
dence as  to  the  value  of  such  house  and  food 
is  admissible.     Western  Union  Beef  Co.  v\ 


Kirchevalle,  (Tex.  Civ.  App.  1894)  26  S.  W. 
147. 

99.  Estes  V.  Desnoyers  Shoe  Co.,  155  Mo. 
577,  56  S.  W.  316.  Compare  Brown  v.  Bald- 
win, etc.,  Co.,  13  N.  Y.  Suppl.  893,  in  which 
evidence  of  expenses  after  the  breach,  and 
after  the  employee  had  gone  into  business  for 
him.self,  was  held  inadmissible. 

1.  Pierce  v.  Tennessee  Coal,  etc.,  Co.,  173 
U.  S.  1,  19  S.  Ct.  335,  43  L.  ed.  591  [reversing 
81  Fed.  814,  26  C.  C.  A.  632]. 

2.  Lee  v.  Hill,  84  Va.  919,  6  S.  E.  473. 

3.  California. —  Utter  v.  Chapman,  38  Cal. 
659. 

Kentucky. —  Raine  v.  Kewberger,  14  Ky.  L. 
Rep.  524. 

Missouri. —  Tenzer  v.  Gilmore,  1 14  Mo.  App. 
210,  89  S.  W.  341. 

Verinont. —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162. 

England. —  Emmens  v.  Eldorton,  13  C.  B. 
495,  76  E.  C.  L.  495,  4  H.  L.  Cas.  624,  10  Eng. 
Reprint  606,  18  Jur.  21  [foUoioing  Beckham 
V.  Drake,  2  H.  L.  Cas.  579,  13  Jur.  921,  9 
Eng.  Reprint  1213]. 

4.  A  lalama. —  Holloway  v.  Talbot,  70  Ala. 
389. 

Arkansas. —  Van  Winkle  i\  Satterfield,  58 
Ark.  617,  25  S.  W.  1113,  23  L.  R.  A.  853; 
McDaniel  v.  Parks,  19  Ark.  671;  Walworth 
r.  Pool,  9  Ark.  394. 

California. —  Rosenberger  v.  Pacific  Coast 
R.  Co.,  Ill  Cal.  313,  43  Pac.  963. 

Colorado. —  Saxonia  Min.,  etc.,  Co.  v.  Cook, 
7  Colo.  569,  4  Pac.  1111. 

Delaware. —  Spahn  v.  Willman,  1  Pennew. 
125,  39  Atl.  787. 

Illinois. —  School  Directors  r.  Birch,  93  111. 
App.  499 ;  McKinley  v.  Goodman,  67  111.  App. 
374;  Hessel  v.  Thompson,  65  111.  App.  44; 
Fish  V.  Glass,  54  111.  App.  655. 

Indiana. —  Gazette  Printing  Co.  v.  Morss, 

[II,  C,  2,  b,  (VII),  (d),  (2)  (a)] 


1014    [26  Cyc] 


MASTER  ANT)  SERVANT 


ages  for  a  wrongful  discharge  is  the  stipulated  wages  for  the  unexpired  term,  and 
the  burden  is  on  tlie  master  to  show  tliat  the  servant  lias  obtained,  or  might,  witli 
reasonable  diligence,  have  obtained,  other  employment/' 

(b)  Efforts  to  Obtain,  and  Nature  of,  Employment.  While  it  is  tlie  duty  of  a 
discharged  servant  to  seek  other  employment,*^  he  is  only  required  to  use  reason- 
able diligence'^  to  obtain  employment  of  substantially  the  same  character  and 


60  Ind.  153;  Pape  v.  Lathrop,  18  Ind.  App. 
633,  46  N.  E.  154  \follovAng  Hamilton 
Love,  (App.  1896)  43  N.  E.  873]. 

Kentucky. —  Warren  v.  Nash,  68  S.  W.  658, 
24  Ky.  L.  Rep.  479;  John  C.  Lewis  Co.  v. 
Scott,  14  Ky.  L.  Eep.  713. 

Maryland. —  Baltimore  Base  Ball  Club, 
etc.,  Co.  V.  Pickett,  78  Md.  375,  28  Atl.  279, 
44  Am.  St.  Rep.  304.  22  L.  P.  A.  690;  Cum- 
berland, etc.,  R.  Co.  V.  Slack,  45  Md.  161. 

Micliigan. —  Champlain  v.  Detroit  Stamp- 
ing Co.,  68  Mich.  238,  36  N.  W.  57;  Owen  r. 
Union  Match  Co.,  48  Mich.  348,  12  N.  W. 
175. 

Minnesota. —  Bennett  v.  Morton.  46  Minn. 
113,  48  N.  W.  678;  Williams  v.  Anderson,  9 
Minn.  50. 

Mississippi. —  Hunt  v.  Crane,  33  T\Iiss.  609, 
69  Am.  Dec.  381. 

Missouri. —  Estes  v.  Desnoyers  Shoe  Co., 
155  Mo.  577,  56  S.  W.  316;  Boland  v.  Glen- 
dale  Quarry  Co.,  127  Mo.  520,  30  S.  W.  151; 
Lewis  r.  Atlas  Mut.  L.  Ins.  Co.,  61  Mo.  534; 
Stevens  v.  Crane,  37  Mo.  App.  487. 

New  York. —  Southwick  v.  Bernliard,  60 
N.  Y.  Super.  Ct.  493 ;  Heim  v.  Wolf,  1  E.  D. 
Smith  70;  Gluck  v.  Duberstein,  28  Misc. 
777,  59  N.  Y.  Suppl.  497;  Toplitz  v.  Ullman, 
20  N.  Y.  Suppl.  50;  Huntington  v.  Ogdens- 
burgh,  etc.,  R.  Co..  33  How.  Pr.  416;  Costi- 
gan  V.  Mohawk,  etc.,  R.  Co.,  2  Den.  609,  43 
Am.  Dec.  758. 

North  Carolina. —  Hendrickson  v.  Ander- 
son, 50  N.  C.  246. 

0/iio.— See  St.  Bernard  v.  Reig,  13  Oliio 
Cir.  Ct.  540,  7  Ohio  Cir.  Dec.  539,  to  the 
effect  that  it  is  a  complete  defense  that,  dur- 
ing the  entire  time  in  which  the  services 
were  to  have  been  rendered,  plaintiff  had  like 
employment  from  others  at  greater  compen- 
sation. 

Pennsi/lvania. —  Rightmire  v.  Hirner,  188 
Pa.  St.  325,  41  Atl.  538 ;  King  v.  Steiren,  44 
Pa.  St.  99,  84  Am.  Dec.  419. 

>South  Carolina. —  Latimer  v.  York  Cotton 
Mills,  66  S.  C.  135,  44  S.  E.  559.  See  also 
Hughes  V.  School  Dist.  No.  37,  66  S.  C.  259, 
44  S.  E.  784. 

Tennessee. —  Allen  v.  Maronne,  93  Tenn. 
161,  23  S.  W.  113;  Children  of  Israel  Cong. 
V.  Peres,  2  Coldw.  620;  Jones  v.  Jones,  2 
Swan  605. 

'Texas. —  Meade  v.  Rutledge,  11  Tex.  44; 
Weber  Gas,  etc..  Engine  Co.  v.  Bradford,  34 
Tex.  Civ.  App.  543,  79  S.  W.  46;  Allgeyer  v. 
Rutherford,  (Civ.  App.  1898)  45  S.  W.  628; 
Efron  Clayton,  (Civ.  App.  1896)  35  S.  W. 
424;  Bluefieids  Banana  Co.  v.  Wollfe,  (Civ. 
App.  1893)  22  S.  W.  269;  Abernathy  v. 
Hewlett.  2  Tex.  App.  Civ.  Cas.  §  805;  Sulli- 
van ]\ir'Farland,  1  Tex.  App.  Civ.  Cas. 
§  1198. 
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Vermont. —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162. 

Wisconsin. —  Winkler  v.  Racine  Wagon, 
etc.,  Co.,  99  Wis.  184,  74  N.  \\.  793;  Little- 
field  V.  William  Bergenthal  Co.,  87  Wis.  394, 
58  N.  W.  743;  La  Coursier  v.  Russell,  82 
Wis.  265,  52  N.  W.  176;  Barker  i\  Knicker- 
bocker L.  Ins.  Co.,  24  Wis.  030;  Gordon  v. 
Brewster,  7  Wis.  355. 

United  kitatcs. —  Leatherberry  v.  Odell,  7 
Fed.  641. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  54. 

Presumption  as  to  wages  obtained. — When, 
after  his  discharge,  a  servant  obtains  em- 
ployment, the  presumption  is  that  he  gets 
the  best  vrages  he  can,  unless  it  be  shown  by 
the  adverse  party,  or  otherwise,  that  he  ac- 
cepted less  wages  than  he  could  have  ob- 
tained. Hunt  V.  Crane,  33  Miss.  669,  69  Am. 
Dec.  381. 

Only  the  amount  earned  can  be  credited, 

not  the  actual  value  of  the  services  in  the 
new  employment.  Toplitz  i'.  Ullman,  20 
N.  Y.  Suppl.  50.  But  compare  Jones  v. 
Jones,  2  Swan  (Tenn.)  605. 

Where  the  amount  received  exceeds  that 
contracted  for  there  can  be  no  recovery. 
Laishley  v.  Goold  Bicycle  Co.,  4  Ont.  L.  Rep. 
350.  See  also  St.  Bernard  f.  Reig,  13  Ohio 
Cir.  Ct.  540,  7  Ohio  Cir.  Dec.  539.  Contra, 
Wilkinson  v.  Blaok,  80  Ala.  329;  Armfield  v. 
Nash,  31  Miss.  36 L 

Money  earned  after  discharge  out  of  work- 
ing hours,  and  wdiich  the  servant  might  hav.^ 
earned  extra  if  he  had  been  regularly  em- 
ployed, does  not  entitle  defendant  to  an 
abatement  of  the  damages.  Allgever  v.  Ru- 
therford, (Tex.  Civ.  App.  1898)  45 \S.  W^  628. 

Refusal  of  less  wages  before  discharge  is  no 
ground  for  reducing  damages.  People's  Co- 
operative Assoc.  V.  Lloyd,  77  Ala.  387. 

Where  other  employment  cannot  be  ob- 
tained, the  measure  of  damages  is  the  stipu- 
lated w^ages  for  the  unexpired  term.  Prich- 
ard  V.  Martin,  27  Miss.  305;  Southwick  r. 
Bernhard,  60  N.  Y.  Super.  Ct.  493;  Heim  r. 
Wolf,  1  E.  D.  Smith  (N.  Y.)  70;  Byrd  r. 
Boyd,  4  McCord  (S.  C.)  24'),  17  Am.  Dec. 
740. 

5.  See  swpra,  II,  C,  2,  b,  (Vi),  (b),  (5). 

6.  See  supra,  II,  C,  2,  b,  (vi),  (a),  (3). 

7.  Michigan.  —  Jones  v.  Graham,  etc, 
Transp.  Co.,  51  Mich.  539,  16  N.  W.  893. 

Minnesota. —  McMullen  v.  Dickinson  Co., 
63  Minn.  405,  65  N.  W.  661,  663,  where  it  is 
said  that  an  honest  effort  to  obtain  other  em- 
ployment is  all  that  is  necessary. 

New  Jersey. —  Goebel  v.  Poraeroy  Bros.  Co., 
69  N.  J.  L.  610,  55  Atl.  690,  to  the  effect  that 
reasonably  earnest  efforts  must  be  made. 

Neio  York. —  Ruland  v.  Waukesha  Water 
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grade  as  that  in  which  he  had  been  employed,^  and  he  is  not  bound  to  accept 
employment  in  a  different  place,^  nor  under  a  contract  requiring  his  services  for  a 
period  in  excess  of  the  unexpired  terra.^^  But  where  an  employee  is  offered  the 
same  or  Uke  employment  to  that  for  wliich  he  has  been  discliarged  for  the  same 
period  and  on  tlie  same  terms,  and  before  he  has  sustained  any  injury  by  reason 
of  the  discharge,  he  cannot  recover  any  damages.^^  A  servant  is  not  entitled  to 
recover  his  expenses  in  seeking  other  employment,  in  an  action  for  wrongful 
discharge,  although  his  earnings  in  such  other  employment  are  charged  in 
reduction  of  his  damages.^^ 

(c)  Reemployment  by  Master.  A  master  m?iy  prove  in  mitigation  of  damages 
that  he  offered  to  give  the  discharged  servant  employment  at  the  same  compen- 
sation and  in  the  same  general  line  of  business  as  that  provided  for  by  the  con- 
tracts^ But  a  servant  cannot  be  required  to  accept  a  new  employment  under 
circumstances  which  permit  the  claim  that  he  consents  to  a  modification  of  the 
contract,  and  an  abandonment  of  his  right  of  action,  and  ordinarily,  acceptance  of 
service  in  silence  would  at  least  give  color  to  a  claim  that  the  contract  was  modi- 
fied by  consent,  tacit,  if  not  express.^"^    ^or  is  a  servant  who  has  been  discharged 


Co.,  52  X.  Y.  App.  Div.  280,  Go  N.  Y.  Suppl. 
87;  Bassett  i'.  French,  10  Misc.  072,  31 
N.  Y.  Suppl.  667. 

teas.— Gulf,  etc.,  R.  Co.  v.  Jackson,  29 
Tex.  Civ.  App.  342,  69  S.  W.  89. 

United  States. —  Alaska  Fish,  etc.,  Co.  f. 
Chase,  128  Fed.  8S6,  64  C.  C.  A.  1 ;  Leather- 
berry  V.  Odell,  7  Fed.  641. 

See  34  Cent.  Dig.  tit.  ^Master  and 
Servant,"'  §  55. 

The  cancellation  of  an  engagement  con- 
tracted after  discharge,  if  in  good  faith,  be- 
cause of  sickness,  is  no  breach  of  the  obliga- 
tion to  the  original  master.  Bassett  r. 
French,  10  Misc.  (  N.  Y.)  672,  31  X.  Y.  Suppl. 
667.  Compare  Champlain  i .  Detroit  Stamp- 
ing Co.,  68  Mich.  238,  36  X.  W.  57. 

Accepting  less  remunerative  employment. — 
Where  a  servant,  after  notice  that  he  will  be 
discharged  on  a  certain  day,  succeeds  in  find- 
ing only  a  less  remunerative  emplojnnent, 
which  he  enters  on  the  day  of  his  discharge, 
his  failure  to  seek  other  employment  will  not 
defeat  his  right  to  recover  as  for  a  wrong- 
ful discharge.  Adams  v.  Fitzpatrick,  50 
N.  Y.  Super.  Ct.  580,  5  X.  Y.  Suppl.  181 
[affirmed  in  125  X.  Y.  124,  26  X.  E.  143]. 

Expectation  of  recall. —  A  servant  is  not 
bound  to  seek  other  employment,  where  he  is 
waiting  in  reasonable  expectation  of  being 
recalled  by  his  master  at  anv  time.  Mathews 
t\  Wallace,  104  Mo.  App.  06,  78  S.  W.  296. 

8.  Need  not  accept  substantially  different 
employment.— A Za 6a »? a. — Wilkinson  v.  Black, 
80  Ala.  329 ;  Strauss  v.  :Meertief,  64  Ala.  299, 
38  Am.  Rep.  8. 

Illinois. —  McKinley  v.  Goodman,  67  111. 
App.  374. 

Indiana. —  Hinchcliffe  v.  Koontz,  121  Ind. 
422,  23  X.  E.  271,  16  Am.  St.  Rep.  403. 

Michigan. —  Jones  v.  Graham,  etc.,  Transp. 
Co.,  51  Mich.  539,  16  X.  W.  893. 

Neic  York. —  Fuchs  v.  Koerner,  107  X.  Y. 
529,  14  X.  E.  445  [affirming  52  X.  Y.  Super. 
Ct.  77]  ;  Briscoe  i\  Litt,  19  Misc.  5,  42  X.  Y. 
Suppl.  908 ;  Costigan  v.  Mohawk,  etc.,  R.  Co., 
2  Den.  009,  43  Am.  Dec.  758. 


Pennsylvania. —  Harger  v.  Jenkins,  17  Pa. 
Super.  Ct.  615. 

Te^cas.— Simon  v.  Allen,  70  Tex.  398,  13 
S.  W.  296;  Weber  Gas,  etc.,  Engine  Co.  r. 
Bradford,  34  Tex.  Civ.  App.  543,  79  S.  W.  46. 

United  States. —  Leatherberry  v.  Odell.  7 
Fed.  641. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  55. 

9.  Strauss  r.  Meertief,  64  Ala.  299,  38  Am. 
Rep.  8 ;  Costigan  r.  Mohawk,  etc.,  R.  Co.,  2 
Den.  (X.  Y.)  609,  43  Am.  Dec.  758. 

10.  GrifHn  v.  Brooklyn  Ball  Club.  08  X.  Y. 
App.  Div.  566,  73  X.  Y.  Suppl.  864  [af- 
firmed in  174  X.  Y.  535,  66  X.  E.  11091, 
where  it  was  held  that,  instead  of  accepting 
such  a  contract,  the  servant  might  accept 
other  emplovment  at  much  less  salary. 

11.  Kramer  r.  Wolf  Cigar  Stores  Co.,  (Tex. 
1906)  91  S.  W.  775,  777  [reversing  upon  an- 
other point  (Civ.  App.  1905)  89  S.  W.  995], 
where  it  is  said  that  "  if  by  reasonable  dili- 
gence and  within  a  reasonable  time  he  [the 
servant]  could  have  secured  .another  position 
of  substantially  the  same  character  and  grade 
as  that  which  he  had  held  with  defendant, 
such  amount  as  he  could  have  earned  therein 
during  the  entire  term  of  service  should  be 
deducted  from  the  contract  price." 

12.  Tickler  r.  Andrae  Mfg.  Co.,  95  Wis. 
352,  70  X.  W.  292. 

13.  Birdsong  v.  Ellis,  62  Miss.  418;  Squire? 
r.  W^right,  1  ]Mo.  App.  172 ;  Bigelow  v.  Amer- 
ican F'orcite  Powder  Mfg.  Co.,  39  Hun 
(X.  Y.)  599.  Contra,  Youngberg  v.  Lamber- 
ton,  91  Minn.  100,  97  X.  W.  571;  Levin  r. 
Standard  Fashion  Co.,  16  Daly  (X.  Y.)  404, 
11  X.  Y.  Suppl.  706  [reversing  4  X.  Y.  Suppl. 
867]. 

Right  of  action  not  waived  by  accepting 
nev/  employment  see  Beck  v.  Walkers,  24  Pa. 
Co.  Ct.  403. 

14.  Chisholm  v.  Preferred  Bankers'  L. 
Assur.  Co.,  112  Mich.  50,  70  X.  W.  415  [fol- 
loicing  Thompson  v.  Powell,  77  Ala.  391]. 
See  also  Jackson  r.  Steamboat  Rock  Inde- 
pendent School  Dist.,  (Iowa  1899)  77  X.  W. 

[II,  C,  2,  b,  (VII),  (d),  (2),  (C)] 
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bound  to  return  to  the  service  upon  the  master's  recall,  or  to  perforin  any  of  the 
duties  required  under  the  contract.^^ 

(d)  Where  Servant  Works  For  Himself.  Wliere  after  his  discharge  a  servant 
engages  in  work  on  his  own  account,  the  value  of  his  work  to  himself  should  be 
taken  into  account  in  assessing  his  damages  in  an  action  for  wrongful  discharge. 

(viii)  Questions  of  Law  and  Eact—{a)  In  General.  In  an  action  for 
wrongful  discharge,  as  in  other  actions  for  breach  of  contract,  questions  of  law 
are  for  the  court,^^  while  questions  of  fact,  or  mixed  questions  of  law  and  fact,  are 
for  the  jury,  under  proper  instructions  by  the  court.^^ 

(b)  Sufficiency  of  Grounds  For  Discharge.  What  constitutes  good  and  suffi- 
cient cause  for  the  discharge  of  a  servant  is  a  question  of  law,^^  and  where  the 
facts  are  undisputed,  it  is  for  the  court  to  say  whether  the  discharge  was  justified.^" 
But  where  the  facts  are  disputed  it  is  for  the  jury  to  say  upon  all  the  evidence 
whether  there  were  sufficient  grounds  to  warrant  the  discharge.^^ 


860;  Howard  v.  Vaughan-Moimig  Shoe  Co., 
82  Mo.  App.  405;  Whitmarsli  v.  Littlefield, 
46  Hun  (N.  Y.)  418. 

15.  Mitchell  v.  Toale,  25  S.  C.  238,  60  Am. 
Rep.  502. 

16.  Perry  v.  Simpson  Waterproof  Mfg.  Co., 
37  Conn.  520;  Lee  v.  Hampton,  79  Miss.  321, 
30  So.  721;  Richardson  v.  Hartmann,  68  Hun 
(N.  Y.)  9,  22  N.  Y.  Suppl.  645;  Toplitz  v. 

Ullman,  2  Misc.  (N.  Y.)  130,  20  N.  Y.  Suppl. 
863.  Compare  Kyle  v.  Pou,  96  Ga.  166,  23 
S.  E.  114.  But  see  Harrington  v.  Gies,  45 
Mich.  374,  8  N.  W.  87. 

17.  Where  there  is  no  evidence  to  sustain 
plaintiff's  cause  of  action,  the  complaint 
should  be  dismissed.  Kuno  v.  Fitzgerald 
Bros.  Brewing  Co.,  65  N.  Y.  App.  Div.  612, 
72  N.  Y.  Suppl.  742.  Compare  Barber  v. 
Roseboro,  97  N.  C.  192,  1  S.  E.  849,  where  it 
was  held  that  the  court  should  direct  a  ver- 
dict. 

Construction  of  contract  question  for  the 
court  see  Hart  v.  Ryer,  16  N.  Y.  Suppl.  855. 

18.  See  the  following  cases: 

Georgia. —  Alexander  v.  Americus,  61  Ga. 
36. 

Massachusetts. — Dunton  v.  Derby  Desk  Co., 
186  Mass.  35,  71  N.  E.  91. 

Missouri. —  Bloom  v.  Pope,  36  Mo.  App. 
410. 

New  York.—  Gates  v.  Stead,  54  N.  Y.  App. 
Div.  448,  66  N.  Y.  Suppl.  829;  Newcombe  v. 
Eraser,  18  N.  Y.  Suppl.  856. 

Ohio. —  Creasey  v.  Amazon  Ins.  Co.,  9  Ohio 
Dec.  (Reprint)  315,  12  Cine.  L.  Bui.  153. 

Wisconsin.—  Knutson  t*.  Knapp,  35  Wis. 
86. 

England. —  Hopkins  v.  Wanostrocht,  2 
F.  &  F.  368. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  57. 

Existence  of  contract  question  for  jury. — 
Dunton  v.  Derby  Desk  Co.,  186  Mass.  35,  71 
N.  E.  91. 

Duration  of  contract  question  for  jury  see 

Davis  V.  Ames  Mfg.  Co.,  177  Mass.  54,  58 
N.  E.  280 ;  Thompson  v.  Detroit,  etc.,  Copper 
Co.,  80  Mich.  422,  45  N.  W.  189;  Tallon  v. 
Grand  Portage  Copper  Min.  Co.,  55  Mich.  147, 
20  N.  W.  878;  Jackson  7;.  Hlinois  Cent.  R.  Co., 
76  Miss.  607,  24  So.  874;  Zender  v.  Seliger 
Toothill  Co.,  16  Misc.  (N.  Y.)  296,  38  N.  Y. 

[II,  C,  2.  b,  (VII),  (d),  (2),  (e)] 


Suppl.  116;  Howell  v.  Joseph  Edwards 
Dredging  Co.,  13  N.  Y.  Suppl.  349  [affirmed 
in  129  N.  Y.  625,  29  N.  E.  1030]. 

Fact  of  discharge  question  for  jury  see  Dex- 
ter V.  Ivins,  (N.  Y.  1892)  30  N.  E.  986; 
Ryan  v.  New  York,  86  Hun  (N.  Y.)  223,  33 
N.  Y.  Suppl.  260;  Klaw  v.  Ehrich,  31  N.  Y. 
Suppl.  773;  Markham  v.  Markham,  110  N.  C. 
356,  14  S.  E.  963;  Lewis  v.  Moorhead,  201 
Pa.  St.  245,  50  Atl.  960.. 

Diligence  in  seeking  other  employment  a 
question  for  the  jury  see  Connor  v.  Hurley, 
112  Mich.  622,  71  N.  W.  158. 

Reasonableness  of  excuse  for  not  seeking 
other  employment  is  a  question  for  the  jury. 
Chisholm  v.  Preferred  Bankers'  L.  Assur.  Co., 
112  Mich.  50,  70  N.  W.  415. 

19.  Stevens  v.  Crane,  37  Mo.  App.  487; 
Forsyth  v.  McKinney,  56  Hun  (N.  Y.)  1, 
8  N.  Y.  Suppl.  561;  Dunkell  v.  Simons,  15 
Daly  (N.  Y.)  352,  7  N.  Y.  Suppl.  655  [re- 
versing 5  N.  Y.  Suppl.  417] ;  Honigstein  v. 
Hollingsworth,  39  Misc.  (N.  Y.)  314,  79  N.  Y. 
Suppl.  867 ;  Hendrickson  v.  Anderson,  50  N.  C. 
246;  Mclntyre  v.  Hockin,  16  Ont.  App.  498. 

20.  Edgecomb  v.  Buckhout,  146  N.  Y.  332, 
40  N.  E.  991,  28  L.  R.  A.  816  [affirming  83 
Hun  168,  31  N.  Y.  Suppl.  655] ;  Peniston  v. 
John  Y.  Huber  Co.,  196  Pa.  St.  580,  46  Atl. 
934  [following  Matthews  v.  Park,  146  Pa.  St. 
384,  23  Atl.  208]. 

21.  California. —  Nash  v.  Kreling,  (1899) 
56  Pac.  260. 

Georgia. — Waxelbaum  v.  Limberger,  78  Ga. 
43,  3  S.  E.  257;  Echols  v.  Fleming,  58  Ga. 
156. 

Illinois. —  Heminway,  etc..  Silk  Co.  V. 
Porter,  94  111.  App.  609;  Stover  Mfg.  Co.  v. 
Latz,  42  HI.  App.  230. 

Indiana. —  Hamilton  v.  Love,  (1896)  43 
N.  E.  873. 

Michigan. —  Shaver  v.  Ingham,  58  Mich. 
649,  26  N.  W.  162,  55  Am.  Rep.  712. 

Missouri. —  Suttie  i?.  Aloe,  S9  Mo.  App.  38; 
Carson  v.  McCormick  Harvesting  Mach.  Co., 
36  Mo.  App.  462. 

Neio  York. —  Conklin  v.  John  H.  Woodbury 
Dermatological  Inst.,  170  N.  Y.  571,  62  N.  E. 
1095  [affirming  51  N.  Y.  App.  Div.  638,  64 
N.  Y.  Suppl.  608]  ;  Day  v.  American  Machin- 
ist Press,  86  N.  Y.  App.  Div,  613,  83  N.  Y. 
Suppl.  263;  Brownell  v.  Ehrich,  43  N.  Y. 
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(c)  Waiver  or  Condonation  hy  Master.  Wlietlier  by  liis  conduct  a  master 
has  waived  or  condoned  a  breach  of  contract  which  would  justify  tlie  discharge 
of  liis  servant  is  a  question  of  fact  for  the  jury.^^ 

(ix)  I^iSTEircTloys.  The  general  principles  of  law  governing  instructions  in 
other  actions  for  breach  of  contract  are  controlling  in  actions  for  wrongful 
discharge.^ 

(x)  Appual  axd  Error.  On  appeal  from,  or  writ  of  error  to,  a  judgment 
in  an  action  for  wrongful  discharge,  the  judgment  will  not  be  reversed  for  harm- 
less or  non  prejudicial  error  nor,  where  judgment  is  praj^ed  for  the  amount 
agreed  on  as  wages,  and  the  defense  is  in  bar,  can  a  verdict  for  plaintiff  for  such 
amount  be  attacked  for  the  first  time  on  error,  because  the  complaint  failed  to 
state  that  the  breach  w^as  to  plaintiff's  damage  in  so  much  money.^^  Where  the 
master  fails  to  prove  that  the  servant  has  been  employed  since  his  discharge,  or 
that  employment  was  offered  him  and  refused,  and  the  evidence  is  vague  and 
indefinite  as  to  the  servant's  earnings  during  that  time,  the  judgment  will  not  be 
reversed  because  no  deduction  was  made.^*^  Where  plaintiff,  who  was  employed 
for  a  definite  term  of  years,  the  master  having  the  right  to  terminate  the  contract 
at  the  end  of  the  first  year  on  paying  him  a  stipulated  sum,  was  discharged  before 
the  end  of  the  year,  and  brought  suit  for  such  sum,  expressly  disclaiming  any 
demand  for  loss  of  wages,  which,  however,  was  conceded  by  the  master,  on  a 
reversal  of  plaintiff's  judgment  for  the  amount  sued  for,  he  is  entitled  to  judgment 
on  the  master's  admitted  liability.^" 

(xi)  Attorney'' s  Fees.  An  act  providing  for  attorney's  fees  when  an 
employee  brings  suit  for  Avages  owing  under  the  terms  of  the  contract  of 
employment  does  not  apply  when  the  employee  sues  for  damages  for  a  wrongful 
discharge.^^ 

III.  SERVICES  AND  COMPENSATION. 
A.  Pepformance  of  Services   —  l.  Duty  of  Master  to  Furnish  Work  and 
Appliances.    Where  a  contract  for  services  is  entered  into  between  master  and 
servant,  there  is  an  implied  agreement  on  the  part  of  the  master  to  furnish 
employment,^^  so  that  the  master  is  liable,  although  he  temporarily  or  permanently 


App.  Div.  369,  GO  N.  Y.  Siippl.  112;  Jackson 
V.  New  York  Post  Graduate  i\Iedical  School, 
etc.,  6  Misc.  101,  26  N.  Y.  Suppl.  27  [re- 
versing 3  Misc.  622,  23  N.  Y.  Suppl.  119]; 
Webb  V.  Whitesell,  87  N.  Y.  Suppl.  454; 
Marsh  r.  Bergman,  84  N.  Y.  Suppl.  469; 
Lippus  V.  Columbus  Watch  Co.,  7  N.  Y. 
Suppl.  478. 

Pennsylvania. —  Peniston  v.  John  Y.  Huber 
Co.,  196  Pa.  St.  580,  46  Atl.  934;  Hargar  v. 
Jenkins,  17  Pa.  Super.  Ct.  615. 

Yermont, —  Fairbanks  v.  Nelson,  56  Vt. 
657. 

England  —  Smith  v.  Allen,  3  F.  &  F.  157. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant."  §  58. 

Where  the  servant  binds  himself  to  give 
satisfaction,  the  employer  is  the  sole  judge 
as  to  whether  his  work  is  satisfactory,  and 
the  question  of  the  reasonableness  of  his  judg- 
ment is  not  for  the  jury.  Koehler  f.  Buhl, 
94  Mich.  496,  54  N.  W.  157. 

22.  Drennen  v.  Satterfield,  119  Ala.  84,  24 
So.  723;  Jonas  v.  Field,  83  Ala.  445,  3  So. 
893;  McMurray  v.  Boyd,  58  Ark.  504,  25 
S.  W.  505 ;  McGrath  v.  Bell,  33  N.  Y.  Super. 
Ct.  195;  Leatherberry  v.  Odell,  7  Fed.  641. 

23.  See  Contracts,  9  Cyc.  778. 

As  to  instructions  generally  see  Triai.. 


24.  Waxelbaum  r.  Limberger,  78  Ga.  43,  3 
S.  E.  257  ;  Lambert  v.  Hartshorne,  65  Mo.  549; 
Norris  v.  Cargill,  57  Wis.  251,  15  N.  W.  148. 

25.  San  Juan  County  School  Dist.  No.  1  v. 
Boss,  4  Colo.  App.  493,  36  Pac.  560. 

26.  Fuller  r.  Little,  61  111.  21. 

27.  Baros  i;.  Jarmulowsky,  31  Misc.  (N.  Y.) 
746,  64  N.  Y.  Suppl.  53. 

28.  Great  Northern  Hotel  Co.  v.  Leopold, 
72  111.  App.  108 ;  World's  Columbian  Exposi- 
tion V.  Thompson,  57  111.  App.  606,  constru- 
ing Rev.  St.  c.  13,  par.  13. 

29.  Grounds  for  discharge  see  supra,  I,  C, 
2,  a,  (II). 

Sufficiency  of  performance  as  defense  to  ac- 
tion for  wages  see  infra,  111,  B,  9,  d. 

Execution  of  agency  see  Principal  and 
Agent. 

Municipal  employees  see  Municipal  Corpo- 

Rx^iTIONS. 

Performance  of  contracts  for  services  in 
general  see  Contracts. 

30.  Stone  v.  Bancroft,  139  Cal.  78,  70  Pac. 
1017,  72  Pac.  717;  Stone  v.  Bancroft,  112  Cal. 
652,  44  Pac.  1069;  Wentworth  v.  Whitney, 
25  Pa.  Super.  Ct.  100;  Coghlan  r.  Stetson, 
19  Fed.  727;  Cook  v.  Sherwood,  2  New  Rep. 
28,  11  Wkly.  Rep.  595.  And  see  Running 
V.  Lyric  Theatre,  71  L.  T.  Rep.  N.  S.  396. 

[Ill,  A,  1] 
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discoiitimies  liis  business  in  whicli  the  servant  is  employed,^^  or  although  the 
building  in  which  the  work  is  to  be  done  is  destroyed  by  lire.^'-  Likewise,  where 
the  servant  is  bound  to  furnish  a  certain  grade  of  work,  there  is  an  implied 
obligation  on  the  part  of  the  master  to  furnish  proper  materials  and  place  for  the 
manufacture  thereof.^^ 

2.  Tender  of  Performance.^^  An  actual  tender  of  one's  services  is  usually  not 
necessary  where  the  employer  has  refused  to  furnish  work  or  to  continue  the 
emplojment.^^  What  constitutes  a  sufficient  tender  where  necessary,  is  governed 
by  no  fixed  rules.^*^ 

3.  Services  Outside  Scope  of  Employment.  The  construction  of  a  contract  for 
services  as  to  tlie  nature  and  extent  of  the  services  to  be  performed  is  governed 
by  the  rules  applicable  to  contracts  in  general.-^^  A  person  engaged  as  a  superin- 
tendent, or  in  some  leading  capacity  requiring  more  than  ordinary  skill,  is  not 
obliged  to  take  an  inferior  position  or  to  perform  ordinary  labor.^^  So  one 
engaged  for  a  particular  position  is  not  obliged  to  accept  employment  of  an 


See  Granger  v.  American  Brewing  Co.,  25 
Misc.  (N.  Y.)  701,  55  N.  Y.  Suppl.  095  [re- 
xevsing  25  Misc.  302,  54  N.  Y.  Suppl.  590], 
holding  that  the  prevention  by  an  employer 
of  an  employee  in  the  performance  of  a  con- 
tract terminable  at  will  does  not  constitute 
a  breach,  since  it  terminates  the  employment. 
Com-pare  Texas  Cent.  R.  Co.  v.  Newby,  (Tex. 
Civ.  App.  1897)  41  S.  W.  102,  holding  that  a 
locomotive  engineer  employed  by  the  mile, 
without  any  agreement  as  to  the  period  of 
employment  or  the  number  of  trips,  cannot 
recover  in  excess  of  mileage,  although  called 
out  for  service  but  once  in  over  ten  months, 
he  holding  himself  in  readiness  to  perform 
the  contract  during  all  of  such  time. 

31.  St.  Louis,  etc.,  Land,  etc.,  Co.  v.  Tier- 
ney,  5  Colo.  582;  Vail  v.  Jersey  Little  Falls 
Mfg.  Co.,  32  Barb.  (N.  Y.)  5*64;  Devonald 
f.  Rosser,  93  L.  T.  Rep.  S.  274,  21  T.  L.  R. 
595. 

Waiver  of  servant's  rights  by  subsequent 
performance. — Where  an  actor  is  employed  by 
a  manager,  who  agrees  that  the  actor  shall 
appear  at  least  seven  times  a  week,  and  be 
paid  one  hundred  dollars  for  each  appearance, 
which  stipulation  the  manager  violates  by 
failing  to  provide  employment  for  the  actor 
for  a  period  of  three  weeks,  the  actor  waives 
none  of  his  rights  by  subsequently  appearing 
under  the  contract  and  receiving  pay  pursu- 
ant to  its  provisions.  Coghlan  v.  Stetson,  19 
Fed.  727. 

33.  Eastman  v.  Eastman,  etc.,  Co.,  1  K  Y. 
Suppl.  16.  See  also  Langdon  r.  Purdy,  1 
MacArthur  (D.  C.)  23.  But  see  Hail  v. 
School  Dist.  No.  lu,  24  Mo.  App.  213  (hold- 
ing that  when  a  laborer  is  employed  to  work 
for  a  series  of  days  in  a  particular  building, 
the  burning  of  the  building  stops  the  em- 
ployer's liability  for  wages)  ;  Ellis  v.  Mid- 
land R.  Co.,  7  Ont.  App.  464  (holding  that 
Avhere  one  was  employed  for  a  season  as  mas- 
ter to  manage  a  steamer,  and  he  continued 
in  the  employment  until  the  steamer  was 
burned,  he  was  not  entitled  to  more  than  a 
]>roportionate  share  of  the  salary  agreed  on, 
since  the  contract  was  subject  to  the  con- 
tinued existence  of  the  vessel).  See,  gen- 
erally, Contracts,  9  Cyc.  625  et  seq. 

[Ill,  A.  1] 


33.  Hammer  r.  Breidenbach,  31  Mo.  49, 
where  agreement  was  to  make  "  an  excellent 
article  of  beer." 

34.  Necessity  of  tender  of  performance  in 
order  to  maintain  action  for  wrongful  dis- 
charge see  suj^ra,  II,  C,  2,  b,  (i). 

35.  See  suj)ra,  II,  C,  2,  b,  (i). 

36.  See  Griffin  v.  Brooklyn  Ball  Club,  68 
N.  Y.  App.  Div.  566,  73  N.  Y.  Suppl.  864 
[affirmed  in  174  N.  Y.  535,  66  N.  E.  1109]. 

Time  for  tender. —  A  demand  for  employ- 
ment by  one  injured  by  a  railway  company 
which  agreed  to  employ  him  in  settlement  of 
the  injuries  is  sufficient  where  made  as  soon 
as  he  is  able  to  work,  although  it  is  several 
years  after  the  making  of  the  promise.  East 
Line,  etc.,  R.  Co.  r.  Scott,  72  Tex.  70,  10 
S.  W.  99,  13  Am.  St.  Rep.  758. 

37.  See  Contracts,  9  Cyc.  577  ct  seq.  See 
also  Alpaugh  v.  Wood,  53  N.  J.  L.  638, 
23  Atl.  261,  in  which  case  it  was  held  that 
one  contracting  to  take  entire  charge  of  the 
manufacturing  of  pottery  was  obliged  to 
superintend  the  manufacture  of  a  higher 
grade  of  pottery  than  that  previously'-  manu- 
factured, where  the  contract  expressly  pro- 
vided for  a  new  decorating  department  to  be 
under  nis  charge. 

Construction  of  contract  by  parties. — Wliere 
one  was  employed  generally  to  work  around 
a  sawmill,  an  agreement  made  when  he  was 
required  to  act  as  engineer  that  he  was  to 
receive  higher  wages  while  doing  that  work 
was  a  practical  construction  of  the  original 
contract  cis  not  including  engineer's  services, 
Wilson  V.  Godkin,  136  Mich.  106,  98  N.  W. 
985. 

38.  Marx  v.  Miller,  134  Ala.  347,  32  So.  765 
(holding  that  one  employed  to  take  charge  of 
a  dressmaking  department,  as  manager  and 
dressmaker,  is  not  required  to  do  the  work 
of  a  seamstress)  ;  Roserie  v.  Kiralfy,  12 
Phila.  (Pa.)  209  (holding  that  one  engaged 
as  a  premiere  dan  sense  cannot  be  compelled 
to  take  an  inferior  position  in  the  ballet). 
See  Excelsior  Needle  Co.  t\  Smith,  61  Conn. 
56,  23  Atl.  693,  holding  that  the  getting  a 
room  in  order  for  certain  work  was  within 
tlie  duty  of  the  superintendent  of  a  particu- 
lar branch  of  a  business. 
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entirely  different  kind.^^  Of  course,  if  the  contract  expressly  provides  that  the 
services  are  to  be  rendered  in  a  certain  srate  or  states,  the  employee  is  not 
required  to  perforin  services  in  otlier  states.^° 

4.  Sufficiency  of  Performance  —  a.  In  General.  Substantial  rather  than 
exact  performance  is  all  that  is  required  in  tlie  case  of  any  contract  for  services 
to  entitle  the  person  rendering  the  services  to  recover  therefor.'^^  There  is  an 
implied  obligation  on  the  part  of  the  servant  to  serve  his  master  honestly  and 
faithfully.'*^  But  performance  of  services  during  all  or  a  part  of  the  time  for 
which  the  servant  is  employed  is  not  necessary,  where  the  servant  is  ready  and 
willing  to  perform  during  all  of  such  time.''^  Where  the  contract  calls  for  all  the 
time  of  the  employee,  the  usual  custom  in  the  line  of  business  in  which  he  is 
employed  determines  whether  he  is  obliged  to  work  on  Sundays/*  A  servant  is 
not  required  to  work  during  unseasonable  hours  unless  the  contract  and  the 
nature  of  the  employment  makes  it  reasonable  that  he  should  do  so.^^  The  suffi- 
ciency of  the  performance  is  in  no  way  affected  by  the  acts  of  third  persons 
rendering  nugatory  the  services  rendered.''^ 

b.  Skill  and  Care  Required.*'  One  engaged  to  work  for  another  impliedly 
contracts  that  he  has  a  reasonable  amount  of  skill  in  the  employment,  and  engages 
to  use  it,  with  a  reasonable  amount  of  care      in  case  of  damage  to  the  employer 


39.  Campbell  v.  Jimenes,  3  Misc.  (N.  Y.) 
144,  23  N.  Y.  Suppl.  312  [reversed  on  other 
•rrounds  in  3  Misc.  516,  23  N.  Y.  Suppl.  333], 
holding  that  one  engaged  as  chief  engineer  of 
a  steamer  for  service  in  the  ^\'est  indies  is 
not  obliged  to  take  service  in  the  Haytian 
navy. 

40.  Menage  r.  Rosenthal,  175  Mass.  358,  50 
N.  E.  579. 

41.  Peterson  r.  Mayer,  46  Minn.  408,  49 
N.  W.  245,  13  L.  R.  A.  72 ;  Jacobv  r.  Fox,  32 
IMisc.  (N.  Y.)  763,  66  N.  Y.  Suppl.  488,  hold- 
ing that  an  instruction  that  the  servant  was 
only  required  substantially  to  perform  his 
contract,  qualified  by  a  statement  that  it  was 
necessary  for  him  to  perform  it,  except  in 
technical  and  trivial  matters,  was  proper. 

42.  Robb  Green,  [1895]  2  Q.  B.  315,  59 
J.  P.  695,  64  L.  J.  Q.  B.  593,  73  L.  T.  Rep. 
N.  S.  15,  14  Reports  580,  44  Wkly.  Rep.  25, 
copying  list  of  master's  customers  with  in- 
tention of  using  after  leaving. 

43.  Connecticut. —  Douglas  r.  Chapin,  26 
Conn.  76. 

Illinois. —  Curlee  r.  Reiger,  45  111.  App.  544. 

Massachusetts. —  Johnson  c.  Trinity  Church 
Soc,  11  Allen  123. 

Minnesota. —  Sterling  v.  Bock,  37  Minn.  29, 
32  N.  W.  865. 

New  York. —  Goldsmith  v.  Wells  Co.,  86 
Hun  489,  33  N.  Y.  Suppl.  727 ;  Berg  v.  Car- 
roll, 16  Daly  73,  9  N.  Y.  Suppl.  509;  Hil- 
leary  v.  Skookum  Root  Hair  Grower  Co.,  4 
Misc.  127,  23  N.  Y.  Suppl.  1016. 

Pennsylvania. —  Jennings  v.  Beale,  146  Pa. 
St.  125,  23  Atl.  225. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant,"  §§  06,  69. 

44.  Collins  Ice-Cream  Co.  r.  Stephens,  189 
111.  200,  50  N.  E.  524. 

45.  Koplitz  V.  Powell,  50  Wis.  071,  14 
N.  W.  831. 

46.  Wolfe  V.  Parham,  18  Ala.  441. 

47.  Actions  for  negligence  see  infra,  III, 
A,  10,  b. 


Contributory  negligence  of  servant  injured 
see  infra,  IV,  F. 

Deduction  or  forfeiture  of  wages  see  infra, 
III,  B,  4. 

Want  of  skill  as  defense  to  action  for 
wages  see  infra,  III,  B,  9,  d. 

Fidelity  insurance  see  Fidelity  and  Guar- 
anty Insurance,  19  Cyc.  510. 

48,  Alahama. —  Roberts  v.  Brownrigg,  9 
Ala.  106.  See  also  Woodrow  v.  Hawving, 
105  Ala.  240,  10  So.  720. 

Illinois.—  Parker  r.  Piatt,  74  111.  430. 

Louisiana. —  Garahan  v.  Weeks,  8  Mart. 
N.  S.  190.  See  McCan  r.  The  Robert  J. 
Ward,  11  La.  Ann.  427. 

Massachusetts. — Talbot  v.  Heath,  126  Mass. 
139,  holding,  however,  th^it  a  servant  placed 
in  charge  of  a  brickyard  is  not  a  guarantor 
that  the  bricks  shall  be  made  in  the  best 
manner  and  at  the  lowest  possible  cost,  with- 
out regard  to  the  kind  of  materials  and  ma- 
chinery furnished  hy  the  employer. 

Missoiiri. —  See  De  Reamer  V.  Pacific  Ex- 
press Co.,  84  Mo.  529. 

Neiv  Jersey. —  Alpaugh  v.  Wood,  53  N.  J.  L. 
638,  23  Atl.  261. 

New  York. —  Smith  r.  London  Assur.  Corp., 
109  N.  Y.  App.  Div.  882,  96  N.  Y.  Suppl.  820 
(holding  that  public  accountants  are  liable 
for  sums  embezzled  by  the  cashier  of  the  em- 
ployer because  of  their  negligence)  ;  Newton 
V.  Pope,  1  Cow.  109. 

South  Carolina. —  McCracken  v.  Hair,  2 
Speers  256,  holding  that  an  overseer  is  held 
to  such  care  of  property  intrusted  to  him 
as  an  ordinarily  prudent  man  would  exercise 
over  his  own  property. 

Wisconsin. —  Eaton  v.  Woolly,  28  Wis.  628. 

United  States. —  Sun  Printing,  etc..  Assoc. 
r.  Edwards,  113  Fed.  445,  51  C.  C.  A.  279. 

See  34  Cent.  Dig.  tit.  j\ Faster  and 
Servant,"  §  67. 

As  dependent  on  place  of  performance. — 
Where  the  contract  is  to  do  good  work,  the 
place  where  it  is  to  be  done  is  to  be  taken  into 

[III,  A.  4,  b] 
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arising  from  unskilf illness,  tlie  employee  is  liable  therefor  ;  but  if  the  servant 
has  a  reasonable  amount  of  skill  and  uses  due  care,  lie  is  not  liable  for  mere  errors 
of  judgment.^^  If  the  employee  contracts  for  a  higher  degree  of  skill  and  dili- 
gence than  the  law  implies,  he  cannot  excuse  himself  for  failure  to  perforin  bis 
duties  with  the  skill  for  which  he  contracted,  by  showing  that  he  performed  them 
with  the  ordinary  degree  of  skill  and  diligence  required  by  law.^^ 

5.  Duty  to  Serve  Master  Exclusively  —  a.  In  General.'^^  It  lias  been  said, 
independent  of  any  particular  provision  in  the  contract  therefor,  that  the  master 
is  entitled  to  the  servant's  exclusive  services  during  the  period  of  employment.^^ 
This  statement,  it  is  submitted,  is  too  broad.  For  instance,  it  the  work  does  not 
require  the  whole  time  of  the  employee,  there  is  no  breach  of  contract,  where  the 
employee  devotes  the  balance  of  his  time  to  a  business  not  injurious  to  the  inter- 
est of  his  employer,  and  not  impairing  the  value  of  his  services  to  the  employer.^ 
Even  where  there  is  an  agreement  to  devote  one's  whole  time  to  the  service,  such 
agreement  must  be  reasonably  construed.^^  Wliile  an  emploj^ee  must  be  loyal  and 
faithful  to  the  interest  of  his  employer  and  cannot  serve  or  acquire  any  private 
interest  of  his  own  in  opposition  thereto,^^  yet  a  contract  to  devote  his  whole  time 
to  the  business  of  his  employer  does  not  prevent  him  from  performing  work  for 
himself  or  others,  of  a  different  kind,  and  not  conflicting  with  the  work  for  his 
employer,  outside  of  business  liours.^'' 

b.  Earnings  of  Employee  From  Third  Persons.  It  is  often  stated  that  the 
earnings  of  a  servant  in  the  course  of,  or  in  connection  with,  his  services,  belong 
to  the  master  but  a  contract  to  give  all  of  one's  time  to  his  employer  does  not 
mean  that  outside  earnings  of  the  employee  are  to  belong  to  the  employer,  espe- 


account.  Carter  v.  Adams,  Wright  (Ohio) 
471. 

"  Where  skill  as  well  as  care  is  required  in 
performing  the  undertaking,  if  the  party  pur- 
port to  have  skill  in  the  business,  and  he 
undertakes  for  hire,  he  is  bound  to  the  exer- 
cise of  due  and  ordinary  skill  in  the  employ- 
ment of  his  art  or  business  about  it,  or,  in 
other  words,  to  perform  in  a  workmanlike 
manner.  In  cases  of  this  sort  he  must  be 
understood  to  have  engaged  to  use  a-  degree 
of  diligence  and  attention  and  skill  adequate 
to  the  performance  of  his  undertaking.  Or- 
dinary skill  means  that  degree  which  men 
engaged  in  that  particular  art  usually  em- 
ploy, not  that  which  belongs  to  a  few  men 
only  of  extraordinary  endowments  and  ca- 
pacities." Baltimore  Base  Ball  Club,  etc., 
Co.  V.  Pickett,  78  Md.  375,  385,  28  Atl.  279, 
44  Am.  St.  Rep.  304,  22  L.  E.  A.  690; 
Waugh  V.  Shunk,  20  Pa.  St.  130. 

49.  Woodrow  v.  Hawving,  105  Ala.  240,  16 
So.  720. 

50.  Page  V.  Wells,  37  Mich.  415. 

51.  Hatton  v.  Mountford,  105  Va.  9G,  52 
S.  E.  847,  holding  that  a  music  teacher  con- 
tracting to  be  loyal  in  the  management  of 
the  school^  to  put  forth  his  best  efforts  for 
the  advancement  thereof,  to  unite  in  build- 
ing up  the  institution,  and  to  assist  in  main- 
taining discipline,  must  give  a  higher  degree 
and  grade  of  service  than  is  implied  by  law 
in  the  ordinary  contract  of  service. 

52.  Engaging  in  other  business  or  employ- 
ment as  ground  of  discharge  see  supra,  I,  C, 
2,  a,  (II),  (A). 

53.  Seaburn  f.  Zachmann,  99  N.  Y.  App. 
Div.  218,  90  N.  Y.  Suppl.  1005;  Stoney  v. 
'Farmers'  Transp.  Co.,  17  Hun  (N.  Y.)  '579. 

[Ill,  A,  4,  b] 


See  also  Stebbins  f.  Waterhouse,  58  Conn. 
370,  20  Atl.  480. 

54.  Jafi'ray  v.  King,  34  Md.  217.  To  the 
same  effect  see  Wheeler,  etc.,  Co.  v.  Dahms, 
50  111.  App.  531. 

55.  Shoemaker  v.  Acker,  116  Cal.  239,  48 
Pac.  62,  holding  that  an  agreement  to  devote 
"  his  whole  time  and  attention  "  to  the  man- 
agement of  a  business  does  not  prevent  the 
employee  from  absenting  himself  from  the 
premises  at  times  when  his  presence  is  not 
necessarv. 

56.  Ciiaddock  College  v.  Brethericjc,  36  111. 
App.  621  (holding,  however,  that  the  act  of 
the  principal  of  the  musical  department  of  a 
college,  establishing  a  conservatory  of  music 
in  the  same  town,  on  his  own  account  and 
for  his  own  benefit,  was  not,  under  the  cir- 
cumstances, so  at  variance  with  his  duty  to 
the  college  as  to  prevent  his  recovering  his 
salary  from  it)  ;  Thompson  v.  Havelock,  1 
Campb.  527,  10  Rev.  Rep.  744. 

57.  Stone  v.  Bancroft,  139  Cal.  78,  70  Pac. 
1017,  72  Pac.  717;  Hermann  v.  Littlefield, 
109  Cal.  430,  42  Pac.  443.  But  see  Hughes  v. 
Toledo  Scale,  etc.,  Co.,  112  Mo.  App.  91, 
86  S.  W.  895,  holding  that  an  employee  can- 
not give  some  of  his  time  to  the  business  of 
another,  although  the  attention  so  given  does 
not  interfere  with  his  duty  to  his  employer. 

58.  Leach  r.  Hannibal,  etc.,  R.  Co.,  86  Mo. 
27,  56  Am.  Rep.  408  (holding  that  a  railroad 
company  is  prima  facie  entitled  to  notary  fees 
earned  by  its  servant,  employed  in  settling 
claims  against  the  road)  ;  Morison  v.  Thomp- 
son, L.  R.  9  Q.  B.  480,  43  L.  J.  Q.  B.  215, 
30  L.  T.  Rep.  N.  S.  869,  22  Wkly.  Rep.  859; 
Jones  V.  Linde  British  Refrigeration  Co.,  2 
Ont.  L.  Rep.  428  [reversing  on  other  grounds 
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ciallj  wliere  earned  iii  a  different  line  of  biisiness.^^  Of  coarse  the  employer  may 
enforce  his  right  to  profits  or  earnings  of  tlie  employee,  where  the  contract  of 
hire  provides  that  he  sliall  have  a  fixed  interest  tlierein.^^  One  to  wliom  services 
are  rendered,  botli  in  and  out  of  business  hours,  cannot  refuse  to  pay  therefor 
because  tlie  servant  was  in  the  employ  of  a  third  person  in  another  line  of  busi- 
ness, who  impliedly  consented  to  the  outside  work ;  but  a  servant  of  one  person 
cannot  recover  for  trivial  services  rendered  to  other  members  of  the  employer's 
family,  where  there  is  no  express  agreement  to  pay  therefor.^^ 

6.  *^  Trade  Secrets  of  Master.  A  person  employed  by  one  using  a  secret  proc- 
ess, with  knowledge  that  the  employer  was  trying  to  keep  his  secret,  impliedly 
agrees  not  to  divulge  the  secret  and  will  be  enjoined  from  divulging  or  using 
tiie  same  to  the  injury  of  his  employer.^^ 

7.  Inventions  and  Discoveries  of  Servant.^^  In  the  absence  of  any  agreement 
to  the  contrary the  employer  has  no  exclusive  right  to  the  inventions  of  his 
emploj^ee,^'  except  where  employed  solely  to  exercise  his  inventive  ability  for  the 


32  Ont.  191].  See  also  Eevnolds  v.  Eoosevelt, 
8  N.  Y.  Suppl.  749. 

59.  Hillsboro  Nat.  Bank  r.  Hyde,  7  N.  D. 
400,  75  N.  W.  781. 

The  servant's  share  of  the  profits  arising 
from  a  partnership  in  which  he  is  a  member 
do  not  belong  to  his  employer,  although  the 
servant  is  required  by  his  contract  to  give 
his  entire  time  to  the  master,  where  he  does 
not  give  any  personal  attention  to  the  part- 
nership and  does  not  neglect  his  duties  to  the 
master.  Jackson  r.  Seevers,  115  Iowa  370, 
88  N.  W.  931. 

The  manager  of  a  cold  storage  company, 
instead  of  the  company  itself,  is  entitled  to 
a  commission  on  the  sale  of  another  cold 
storage  plant  to  another  company,  effected 
through  his  efforts,  where  the  procuring  of 
customers  for  cold  storage  plants  was  not  a 
part  of  his  duties,  and  his  employer  did  not 
carry  on  any  business  of  that  nature.  Jones 
r.  Linde  British  Refrigeration  Co.,  2  Ont.  L. 
Rep.  428  \_rever8ing  32  Ont.  191]. 

A  servant  may  devote  his  time  before  and 
after  business  hours  to  work  in  another  line 
of  employment  without  giving  the  master 
any  right  to  such  earnings.  Wallace  f.  De 
Young,  98  111.  638,  38  Am.  Rep.  108. 

Question  for  jury. —  Genco  v.  Remington, 
100  N.  Y.  App.  Div.  223,  91  N.  Y.  Suppl.  898. 

60.  Blakelv  v.  Sousa,  197  Pa.  St.  335,  47 
Atl.  289. 

61.  Wallace  v.  De  Young,  98  111.  638,  38 
Am.  Rep.  108.  See  also  Elwell  v.  Roper,  72 
N.  H.  585,  58  Atl.  507;  Simonson  v.  Simon- 
son,  2  Silv.  Sup.  (N.  Y.)  559,  6  N.  Y.  Suppl. 
130. 

62.  Reynolds  i\  Roosevelt,  8  N.  Y.  Suppl. 
749. 

63.  O.  &  W.  Thum  Co.  r.  Tloczynski,  114 
Mich.  149,  72  K  W.  140,  68  Am.  St.  Rep. 
469,  38  L.  R.  A.  200;  Vulcan  Detinning  Co. 
r.  American  Can  Co.,  (K  J.  Ch.  1906)  62 
Atl.  881.  And  see  Merryvveather  v,  Moore, 
[1892]  2  Ch.  518,  61  L.  J.  Ch.  505,  66  L.  T. 
Rep.  N".  S.  719,  40  Wklv.  Rep.  540;  Louis  v. 
Smellie,  73  L.  T.  Rep.  N.  S.  226. 

64.  See  Injunctions,  22  Cyc.  843. 

65.  Literary  property  in  general  see  Liteb- 
ABY  Propebty. 


Right  of  master  to  compel  assignment  of 
patents  see  Patents. 

Right  of  master  to  acquire  patents  see 
Patents. 

Title  to  copyright  see  Copyrights. 

66.  See  cases  cited  infra,  this  note. 
Validity  of  contract. —  A  contract  for  the 

assignment  of  any  improvements  made  by  the 
employee  in  the  employer's  machines  is  a 
part  of  the  contract  of  hiring,  based  on  a 
good  consideration.  Hulse  v.  Bonsack  Mach. 
Co..  65  Fed.  864,  13  C.  C.  A.  180. 

Construction  of  agreement. —  One  employed 
in  the  manufacture  of  shellers  and  powers, 
who  contracts  to  give  the  employer  any  im- 
provements made,  is  not  bound  to  assign  his 
interest  in  an  invention  in  check-rowers,  al- 
though the  employer  added  the  manufacture 
of  check-rowers  to  its  other  business  and  the 
employee  used  his  time  in  perfecting  his  in- 
vention, by  the  consent  of  the  employer,  and 
with  the  assistance  of  other  emplovees.  Dice 
V.  Joliet  Mfg.  Co.,  11  111.  App.  109  [affirmed 
in  105  111.  649]. 

Inventions  after  expiration  of  contract. — 
A  contract  to  assign  inventions  made  by  the 
employee  "  while  in  his  employ,"  which  by 
its  terms  has  expired,  cannot  be  considered 
as  existing  afterward  from  the  fact  that  it 
has  been  so  treated  by  the  employee,  or  from 
the  fact  that  he  has  made  oral  statements 
that  he  was  bound  bv  it.  Hopedale  Mach. 
Co.  V.  Entwistle,  133  Mass.  443. 

Compelling  disclosure  of  discovery. — Where 
one  is  employed  to  make  experiments  in  dye- 
ing, the  fruits  of  which  were  to  be  the  prop- 
erty of  his  employer,  and  he  discovered  the 
process  which  he  refused  tO'  disclose  without 
special  compensation,  the  employer  was  en- 
titled to  a  decree  for  disclosure  without 
further  compensation.  Silver  Spring  Bleach- 
ing, etc.,  Co.  V.  Woolworth,  16  R.  I.  729,  19 
Atl.  528. 

Sufficiency  of  evidence  to  show  agreement 
to  transfer  invention  see  Niagara  Radiator 
Co.  V.  Meyers,  16  Misc.  (N.  Y.)  593,  40  N.  Y. 
Suppl.  572. 

67.  Joliet  Mfg.  Co.  r.  Dice,  105  111.  649 
[affirming  11  111.  App.  109]  ;  Ft.  Wavne,  etc., 
R.  Co.  V.  Haberkorn,  15  Ind.  App.  479,  44 

[III,  A,  7] 


1022    [26  Cyc] 


MASTER  AND  SERVANT 


benefit  of  his  employer.^^  The  employee  may  patent  his  inventions,^^  and  the 
employer  cannot  compel  an  assignment  of  the  patent  to  liim,'^  although  the 
employer  may  in  certain  cases  have  an  irrevocable  right  to  use  such  inventions'^ 

8.  Property  Found  by  Servant.  A  servant  who  finds  a  lost  chattel  while 
engaged  in  work  for  liis  master  is  entitled  thereto  as  against  his  master  if  the  lat- 
ter is  not  the  owner.'^^  And  a  statute  providing  that  everything  that  an  employee 
acquires  by  virtue  of  his  employment,  except  his  compensation,  belongs  to  the 
employer,  does  not  apply  to  gold  found  on  public  land  while  grading  a  site  for  a 
mill,  it  not  being  found  by  virtue  of  the  employment,  since  the  employment  was 
not  to  search  for  gold,  but  to  excavate  and  throw  away  the  earth  removed.'^^ 

9.  Compelling  Performance  —  a.  Order  of  Court.  The  rendition  of  services, 
or  a  return  to  service,  cannot  be  compelled  by  an  injunction,"^^  or  by  an  action  for 
specific  performance,''^  or  in  any  other  way  by  an  order  of  court.'^ 

b.  Corporal  Punishment.  A  master  has  no  right  to  inflict  corporal  punish- 
ment on  his  servant,  even  though  a  minor,''^  unless  the  power  has  been  delegated 
to  the  master  by  the  father  of  the  infant."^  Even  moderate  force  cannot  be  used 
to  compel  a  servant  to  obey  reasonable  commands."^  Of  course  a  master  has 
greater  power  where  the  servant  is  an  apprentice.^ 

10.  Recovery  of  Damages  For  Breach  by  Servant  —  a.  In  General.^^  The 
employer  may  recover  damages  from  his  employee  for  failure  to  perform  the 


N.  E.  322;  Clark  v.  Fernoline  Chemical  Co., 
57  N.  Y.  Super.  Ct.  36,  5  N.  Y.  Suppl.  190; 
Bloxam  v.  Elsee,  6  B.  &  C.  169,  13  E.  C.  L. 
88,  1  C.  &  P.  558,  12  E.  C.  L.  320,  9  D.  &  R. 
215,  5  L.  J.  K.  B.  O.  S.  104,  R.  &  M.  187, 
30  Rev.  Rep.  275. 

"  The  mere  fact,  outside  of  any  specific  con- 
tract, that  the  appellant  was  in  the  employ- 
ment of  appellee  and  received  wages,  and  even 
used  the  material  of  appellee  in  the  manu- 
facture of  his  models,  and  even  received  as- 
sistance in  making  models,  from  the  latter's 
employes,  would  not  give  it  the  property  in 
the  invention  to  the  exclusion  of  the  former. 
An  invention  is  the  product  of  the  mind,  and 
the  making  of  models  and  performing  of  the 
experiments,  are  only  mechanical  operations, 
and  mere  labor  performed  for  appellant  under 
his  direction,  for  which  he  would  be  liable  to 
be  charged,  or  the  time  lost  deducted  from  his 
wages  or  time.  As  between  employer  and 
employe,  the  right  to  the  invention  belongs 
to  the  one  who  conceives  the  idea,  and  fol- 
lows it  out  to  practical  invention."  Dice 
V.  Joliet  Mfg.  Co.,  11  111.  App.  109,  114 
[affirmed  in  105  111.  649]. 

An  employer  has  a  right  to  recipes  for 
mixing  colors,  obtained  by  an  employee  by 
experiments  in  the  course  of  his  employment 
as  a  color  mixer,  and  required  to  be  entered 
in  a  book  furnished  by  the  employer  for  that 
purpose,  and  which  are  necessary  for  the 
manufacturing  of  the  designs  submitted  to 
the  employee  and  their  subsequent  reproduc- 
tion. Dempsey  v.  Dobson,  174  Pa.  St.  122, 
130,  34  Atl.  459,  52  Am.  St.  Rep.  816,  32 
L.  R.  A.  761.  In  this  case,  the  court  said: 
"  The  recipes  prepared  by  the  color  mixer, 
for  the  use  of  his  employers  in  the  manu- 
facture of  their  carpets,  Iselong  to  them  so 
far  at  least,  as  to  give  them  the  right  to 
continue  the  use  of  the  various  colors  and 
shades  produced  by  them.    The  plaintiff  had 
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a  right  if  he  chose  »o  to  do,  to  preserve  them 
for  his  own  use  in  the  future,  but  his  right 
Avas  not  an  exclusive  one.  It  was  his  duty 
by  virtue  of  his  employment  and  by  reason 
of  the  relation  his  w^ork  bore  to  his  employ- 
er's business  to  enter  all  these  recipes  in  his 
employer's  color  book;  for  none  of  the  pat- 
terns of  carpet  manufactured  during  the 
twenty  years  of  the  plaintiff's  service  could 
be  reproduced  without  the  use  of  the  same 
receipes,  for  the  preparation  of  the  colors  to 
be  employed,  that  had  been  used  when  the 
pattern  was  first  produced." 

68.  Connelly  Mfg.  Co.  v.  Wattles,  49  N.  J. 
Eq.  92,  23  Atl.  123. 

69.  See  Patents. 

70.  See  Patents. 

71.  See  Patents. 

72.  See  Finding  Lost  Goods,  19  Cyc.  536. 

73.  Burns  v.  Clark,  133  Cal.  634,  66  Pac. 
12,  85  Am.  St.  Rep.  233. 

74.  See  Injunctions,  22  Cyc.  844. 

75.  See  Specific  Performance. 

76.  Jaremillo  v.  Romero,  1  N.  M.  190: 
Milburne  v.  Byrne,  17  Fed.  Cas.  No.  9,542,  1 
Cranch  C.  C.  239. 

77.  Matthews  i:.  Terry,  10  Conn.  455; 
Com.  V.  Baird,  1  Ashm.  (Pa.)  267;  Davis  v. 
State,  6  Tex.  App.  133,  holding  that  even 
under  a  statute  providing  that  violence  used 
to  the  person  does  not  amount  to  an  assault 
and  battery  in  certain  relations,  such  as 
parent  and  child,  etc.,  a  master  has  no  right 
to  whip  a  minor  servant,  even  for  misconduct. 

78.  Cooper  v.  State,  8  Baxt.  (Tenn.)  324, 
35  Am.  Rep.  704. 

79.  Tinkle  r.  Dunivant,  16  Lea  (Tenn.) 
503. 

80.  See  Apprentices,  3  Cyc.  552. 

81.  Set-off  of  damages,  in  action  by  serv- 
ant see  infra,  III,  B,  9,  d,  (ii). 

Measure  of  damages  for  failure  to  perform 
services  see  Damages,  13  Cyc.  162. 
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duties  devolving  upon  the  emploj^ee,^^  or  for  quitting  the  work  before  the  termi- 
nation of  the  contract.^^  But  no  damages  can  be  recovered  where  no  injuries 
resulted,  nor  where  the  employer  has  made  no  effort  to  fill  the  employee's  place. 

b.  Action  Fop  Negligence  or  Wrongful  Act  of  Servant.^^  A  servant  is  directly 
liable  to  his  master  for  any  damage  occasioned  by  his  negligence  or  misconduct  in 
connection  with  his  work,'^^  whether  sucli  damage  is  direct  to  the  property  of  the 
master,  or  arises  from  compensation  which  the  master  has  been  obliged  to  make 
to  third  persons  for  injuries  sustained  by  them;^'  and  this  is  so  notwithstanding 
the  negligence  of  another  servant  concurred  in  producing  the  injuries.^^  But  a 
master  cannot  recover  for  faulty  construction  by  a  servant,  if  defects  in  the  plans 
he  has  prescribed,  and  the  tools  he  has  furnished  for  the  work,  have  contributed 


82.  Stcbbins  v.  \Yateiliouse,  5S  Conn.  370, 
20  Atl.  480. 

Who  may  sue. —  A  cannot  recover  in  an  ac- 
tion of  special  assumpsit  brought  against  B 
for  B's  failure  to  fulfill  a  promise  made  to 
C  to  do  a  job  of  work  which  C  had  promised 
to  perform  for  A.  Pipp  v.  Reynolds,  20 
Mich.  88. 

83.  Bowes  r.  Press,  [1894]  1  Q.  B.  202,  58 
J.  P.  280,  63  L.  J.  Q.  B.  1G5,  70  L.  T.  Rep. 
N.  S.  110,  9  Reports  302,  42  Wklv.  Rep.  340; 
Batty  i\  Alelillo,  10  C.  B.  282.  19  L.  J.  C.  P. 
362,  1  L.  M.  &  P.  571.  70  E.  C.  L.  282; 
Huttman  r.  Boulnois,  2  C.  &  P.  510,  12  E. 
C.  L.  704.  See  Braun  v.  Weill,  111  La.  973, 
36  So.  87,  holding  that  where  a  contract  of 
employment  was  terminated  by  reason  of  ill- 
feeling  between  the  parties,  and,  by  reason  of 
the  fault  of  both,  their  relations  were  so 
strained  that  it  was  na  longer  possible  for 
them  to  transact  business  together,  the  de- 
mand of  both  parties  for  damages  should  be 
rejected  and  the  employee  allowed  the  amount 
actually  earned  by  him. 

Knowledge  of  requirement  of  notice  of  in- 
tention to  quit. —  But  one  employed  by  the 
piece  in  a  factory,  for  no  definite  time,  with- 
out notice  of  the  rule  requiring  employees 
to  give  a  fortnight's  notice  of  intention  to 
quit  is  not  liable  in  damages  for  leaving  with- 
out notice.  Stevens  r.  Reeves,  9  Pick  (Mass.) 
193. 

84.  Fuqua  i:.  Massie,  37  S.  \y.  587,  18  Ky. 
L.  Rep.  842.  See  also  Hasselman  Printing 
Co.  r.  Fry.  9  Ind.  App.  393.  35  X.  E.  1045, 
30  N.  E.  803,  holding  that  the  fact  that  an 
employer  cannot  supply  the  place  of  a  leav- 
ing workman  with  one  of  like  capacity  is  no 
proof  of  damages,  since  the  employer  must 
show  that  his  expenses  were  thereby  in- 
creased, or  business  lost  to  him,  or  that  he 
could  not  without  loss  hire  men  capable  of 
doing  the  work. 

85.  Counter-claim  in  action  by  servant  for 
wages  see  infra,  III,  B,  9,  d,  (n). 

86.  Alabama. —  Mobile,  etc.,  R.  Co.  t;.  Clan- 
ton,  59  Ala.  392,  31  Am.  Rep.  15. 

Massachusetts. —  Bickford  v.  Richards,  154 
Mass.  103,  27  N.  E.  1014,  26  Am.  St.  Rep. 
324,  holding  that  one  to  whom  an  employee 
Fublet  a  contract  to  remove  buildings  was 
liable  to  the  original  employer  for  negligently 
injuring  the  buildings,  although  the  latter 
might  not,  as  master,  be  liable  for  his  acts. 

Michiga7i.—  Taige  v.  Wells,  37  Mich.  415. 


Miiincsoia. —  Bidwell  v.  Madison,  10  Minn. 
13. 

New  York. —  See  Whisten  r.  Brengal,  10 
Misc.  37,  37  N.  Y.  Suppl.  813,  as  to  what 
constitutes  negligence. 

Texas. —  Waul  v.  Hardie,  17  Tex.  553. 

WiscG7isin. —  Zulkee  v.  Wing,  20  Wis.  408, 
91  Am.  Dec.  425. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §  74. 

The  negligence  need  not  be  wilful. —  Texa>, 
etc.,  R.  Co.  c.  Ilurless,  1  Tex.  App.  Civ.  Cas. 
§  582. 

An  engineer  of  a  tugboat  is  liable  to  his 
employer  for  any  damage  thereto  by  fire  or 
otlierwise  which  could  be  fairly  attributable 
to  any  act  done  or  omitted  by  him  as  a  natu- 
ral result  or  just  consequence,  even  though 
not  directly  so  attributable.  Gilson  r.  Col- 
lins, 00  111.  136. 

Imperfect  equipment  of  train  does  not  re- 
lieve the  conductor  from  the  exercise  of  due 
care  in  its  management,  so  as  to  absolve  him 
from  liability  to  the  company  for  his  negli- 
gence. Mobile,  etc.,  R.  Co.  \\  Clanton,  50 
Ala.  392,  31  Am.  Rep.  15. 

Consent  of  master. —  A  servant  sued  by  a 
master  for  injury  received  by  his  animal 
while  in  the  servant's  use  need  not  show  an 
express  leave  to  put  the  animal  to  that  use. 
Hathaway  v.  Smith,  2  Tyler  (Vt.)  248. 

Burden  of  proof. —  The  burden  is  on  the 
master  to  prove  negligence,  unskilfulness,  or 
wilful  misconduct  on  the  part  of  a  servant. 
Newton  v.  Pope,  1  Cow.  (N.  Y.)  109. 

Damages. —  Where  a  mechanic  injures  the 
materials  furnished  him,  or  wastes  them,  he 
must  account  to  his  employer  for  the  origi- 
nal value  of  the  materials,  less  what  they 
may  be  sold  for  for  any  purpose  whatsoever, 
if  retained  by  the  employer.  Hillyard  i\ 
Crabtree,  11  Tex.  204,  62  Am.  Dec.  475. 

Subcontractors,  not  contracting  with  the 
owners  of  a  building,  but  with  the  person 
with  whom  the  owner  agreed  for  the  con- 
struction, are  not  liable  to  the  owner  in  an 
action  for  negligently  and  unskilfully  doing 
their  work,  by  which  the  owner  is  injured. 
There  is  no  privity  of  contract.  The  action 
must  be  brought  against  the  principal  con- 
tractor. Bissell  V.  Roden,  34  Mo.  63,  84 
Am.  Dec.  71. 

87.  Zulkee  v.  Wing,  20  Wis.  408,  91  Am. 
Dee.  425. 

88.  Zulkee  r.  Wing,  20  Wis.  408.  91  Am. 
Dec.  425. 
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to  render  the  result  faulty.^^  Subsequent  payments  to  the  employee,  and 
continuing  him  in  tlie  employment,  do  not  waive  a  claim  for  damages.^^ 

11.  Substitution  OF  Parties.  Contracts  for  personal  services  are  not  assign- 
able.^^ It  follows  that  a  servant  cannot,  without  the  consent  of  his  master,  sub- 
stitute another  in  his  place  to  j^erform  his  services,  irrespective  of  the  ability  or 
capacity  of  the  substituted^ 

12.  Breach  of  Contract  by  Servant  as  Criminal  Offense  —  a.  Offenses.^^  "While 
somewhat  different  in  phraseology,  the  statutes  in  several  states  provide  in  effect 
that  the  obtaining  of  money  or  other  property  by  entering  into  a  contract  of 
employment  with  intent  to  defraud  the  employer,  and  the  refusal  to  perform  with 
like  intent,  is  punishable  as  a  criminal  offense.^*  There  cannot  be  a  conviction 
where  the  contract  is  void,^^  nor,  in  some  states,  unless  the  contract  complies  with 
the  form  required  by  statute  for  laborer's  contracts.^^  Intent  to  defraud  is  an 
essential  ingredient  of  the  offense,^^  as  is  loss  or  damage  to  the  employer  but 
the  intent  to  defraud  is  prima  facie  shown  by  proof  of  failure  to  perform  the 
services  or  return  the  advances.^^  The  offense  is  complete  when  the  advances 
have  been  procured  and  the  employee  has  failed  to  commence  w^ork  on  the  day 
set,  without  lawful  excuse.^  It  has  been  held  that  the  statutes  apply  to  a  crop- 
per,^ although  the  contrary  has  also  been  lield.^ 

b.  Indictment  or  Complaint.*  The  indictment  or  complaint  must  set  forth  a 
contract  certain  as  to  its  terms  and  duration,^  and  of  such  a  character  as  that 
described  in  the  statute.^  It  must  also  specify  what  the  advances  consisted  of,"^ 
and  from  whom  obtained.^  But  it  is  not  necessary  to  allege  a  failure  to  pay  for 
the  advances  where  there  is  an  averment  of  failure  to  return  the  money,®  nor  is  it 
necessary  to  allege  that  the  term  of  service  had  expired  before  the  indictment  was 
preferred. Of  course  the  proof  must  correspond  w^itli  the  accusation  in  regard 
to  material  matters.-^^ 


89.  Wilder  v.  Stanley,  49  Vt.  105. 

90.  Stoddard  v.  Treadwell,  26  Cal.  294; 
Bidwell  V.  Madison,  10  Minn.  13. 

91.  See  Assignments,  4  Cyc.  1003. 

92.  Hariston  v.  Sale,  6  Sm.  &  M.  (Miss.) 
634. 

93.  See,  generally,  Criminal  Law. 

94.  See  the  statutes  of  the  several  states. 
It  is  no  defense  that  the  employer  knew 

that  the  employee  was  under  contract  to  cul- 
tivate the  land  of  a  third  person.  State  v. 
Eobinson,  70  S.  C.  468,  50  S.  E.  192. 

A  violation  of  the  contract  on  the  day  the 
statute  takes  effect  is  punishable  under  such 
statute,  although  the  contract  was  entered 
into  before  the  statute  took  effect.  State  v. 
Robinson,  70  S.  C.  468,  50  S.  E.  192. 

Either  party  may  testify  to  the  terms  of 
the  contract.  State  v.  Easterlin,  61  S.  C.  71, 
39  S.  E.  250. 

Sufficiency  of  evidence  to  sustain  conviction 
see  Millinder  v.  State,  124  Ga.  452,  52  S.  E. 
760;  McCoy  v.  State,  124  Ga.  218,  52  S.  E. 
434;  Townsend  v.  State,  124  Ga.  69,  52 
S.  E.  293;  Glenn  v.  State,  123  Ga.  585,  51 
S.  E.  605. 

95.  State  v.  Eobinson,  70  S.  C.  468,  50 
S.  E.  192,  where  money  was  advanced  to 
settle  a  criminal  prosecution. 

96.  State  v.  Long,  66  S.  C.  398,  44  S.  E. 
960  (holding  that  a  contract  reduced  to  writ- 
ing and  signed  by  the  parties  in  the  presence 
of  one  witness  is  sufficient  under  a  statute  re- 
quiring a  verbal  contract  to  be  witnessed  by 
at  least  two  disinterested  persons)  ;  State  v. 
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Leak,  62  S.  C.  405,  40  S.  E.  774  (holding 
that  a  particular  contract  was  sufficiently 
specific  to  show  that  the  employer  had  a 
farm ) . 

97.  Ex  p.  Riley,  94  Ala.  82,  10  So.  528. 

98.  Millinder  v.  State,  124  Ga.  452,  52  S.  E. 
760. 

99.  Millinder  v.  State,  124  Ga.  452,  52  S.  E. 
760. 

But  if  the  employee  was  suffering  from 
serious  physical  injuries  at  the  time  he  should 
have  commenced  the  work,  a  conviction  is  er- 
roneous. Hart  V.  State,  121  Ga.  140,  48  S.  E. 
925. 

1.  State  V.  Norman,  110  N.  C.  484,  14  S.  E. 
968. 

2.  Vinson  v.  State,  124  Ga.  19,  52  S.  E.  79. 

3.  Gill  f.  State,  124  Ala.  73,  27  So.  253. 

4.  See,  generally.  Indictments  and  Infor- 
mations. 

5.  Watson  v.  State,  124  Ga.  454,  52  S.  E. 
751;  Presley  v.  State,  124  Ga.  446,  52  S.  E. 
750 ;  Wilson  v.  State,  124  Ga.  22,  52  S.  E.  82. 

6.  State  V.  Williams,  32  S.  C.  123,  10  S.  E. 
876. 

7.  Campbell  v.  State,  121  Ga.  167,  48  S.  E. 
920. 

8.  Hilliard  v.  State,  137  Ala.  89,  34  So. 
848,  holding  that  it  must  be  alleged  that  the 
money  or  other  property  was  obtained  from 
the  employer  himself. 

9.  Gill  v.  State,  124  Ala.  73,  27  So.  253. 

10.  Millinder  v.  State,  124  Ga.  452,  52 
S.  E.  760. 

11.  Williams  v.  State,  124  Ga.  136,  52  S.  E. 
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B.  Wages  and  Other  Remuneration^^  —  l.  Right  to  Wages.^^  The  right  to 
wao-es  does  not  necessarily  depend  upon  the  performance  of  work,^^  nor  on  the 
amount  of  wages  being  fixed  by  contract.^^  It  is  immaterial,  where  the  wages 
are  iixed  by  contract,  whether  the  employer  derived  prolit  or  value  from  the 
services.^^  On  the  other  hand,  if  the  right  to  payment  depends  upon  the  happen- 
ing of  a  certain  contingency  which  does  not  occur,  no  recovery  can  be  had,  how- 
ever benelicial  the  services  may  have  been.^'''  Wages  may  be  recovered  for  a 
period  of  time  prior  to  the  commencement  of  work,  wliere  the  contract  so  pro- 
vides, since  the  subsequent  service  is  a  sufficient  consideration.^^  Whether  work 
performed  by  one  engaged  for  a  particular  investigation  is  within  the  scope  of 
his  employment,  so  as  to  entitle  him  to  compensation  therefor,  depends  upon  the 
particular  circumstances  of  each  case.^^  Where  the  right  to  compensation  is  by 
agreement  primarily  collectable  only  from  the  proceeds  of  certain  property,  there 
is  no  individual  liability  until  such  source  is  exhausted.^*^  The  person  actually 
employing  and  agreeing  to  pay  a  servant  is  liable  for  his  wages,  notwithstanding 
a  corporation  received  the  benefit  of  his  services.^^  An  agreement  between  the 
employers,  a  firm,  as  to  who  shall  pay  for  certain  services  rendered  by  an  employee, 
does  not  prevent  a  recovery  by  the  employee  from  the  firm.^^ 

2.  Statutory  Regulations  —  a.  Mining  and  Weighing  of  Coal.'^^  To  protect 
employees  in  coal  mines,  statutes  have  been  passed  in  several  states  as  to  the  pay- 
ment of  wages.^"^  They  usually  provide  for  the  mode  of  weighing  the  coal,  the 
weight  so  determined  to  be  the  basis  on  which  to  compute  the  miners'  wages.^^ 


156  (holding  that  an  accusation  that  defend- 
ant was  employed  by  a  certain  person,  and 
proof  that  he  was  employed  by  a  certain  other 
person  who  made  the  advances,  do  not  author- 
ize conviction)  ;  Banks  v.  State,  124  Ga.  15, 
52  S.  E.  74,  2  L.  R.  A.  N.  S.  1007. 

12.  Particular  employees:  Agent  see  Prin- 
cipal AND  Agent.  Employees  of  municipality 
or  on  public  works  see  Municipal  Corpoba- 
tions.  Letter  carriers  see  Post-Office.  Sea- 
men see  Seamen.  Teachers  see  Schools  and 
School-Districts. 

Between  husband  and  wife  see  Husband 
AND  Wife,  21  Cyc.  1277. 

Right  of  infant  to  recover  wages  due  him 
under  contract  see  Infants,  22  Cyc.  599. 

Custom  as  to  wages  see  Customs  and 
Usages,  12  Cyc.  1070,  1071. 

Exemption  of  wages  see  Exemptions,  18 
Cyc.  1429  et  seq. 

Enforcement  of  claim  for  wages  against 
homestead  see  Homesteads,  21  Cyc.  518. 

13.  Assignability  of  future  wages  see  As- 
signments, 4  Cyc.  17. 

Implied  contracts  for  services  in  general 
see  Work  and  Labor. 

14.  See  supra,  III,  A,  4. 

15.  Mugnier  v.  Dendinger,  104  La.  767,  29 
So.  345.    See,  generally,  Work  and  Labor. 

16.  Bonner  t>.  Runals,  76  Mich.  136,  42 
N.  W.  1087;  Rockwell  v.  Hurst,  13  N.  Y. 
Suppl.  290;  Shute  v.  McVitie,  (Tex.  Civ. 
App.  1903)  72  S.  W.  433. 

17.  Suits  V.  Taylor,  20  Mo.  App.  166. 

18.  Mesinger  v.  Mesinger  Bicycle  Saddle 
Co.,  44  N.  Y.  App.  Div.  26,  60  K  Y.  Suppl. 
431. 

19.  Brown  r.  Travelers'  L.,  etc.,  Ins.  Co., 
26  N.  Y.  App.  Div.  544,  50  N.  Y.  Suppl.  729, 
holding  that  one  employed  by  an  insurance 
company  to  investigate  as  to  the  cause  of  an 
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accident  could  recover  for  attendance  at  a 
coroner's  investigation  of  the  accident  for 
the  purpose  of  informing  himself  of  the 
facts  in  respect  to  which  the  witnesses  tes- 
tified. 

20.  Cotton  V.  Rand,  (Tex.  Civ.  App.  1895) 
29  S.  W.  682. 

21.  Stone  v.  Bancroft,  112  Cal.  652,  44  Pac. 
1069. 

22.  Brewer  v.  Wright,  25  Nebr.  305,  41 
N.  W.  159. 

23.  See,  generally.  Mines  and  Minerals. 

Constitutional  guaranty  against  abridg- 
ment of  privilege  of  citizens  as  applied  to 
statutes  regulating  payment  of  wages  see 
Constitutional  Law,  8  Cyc.  1043,  1044. 

Constitutional  guaranty  against  deprivation 
of  property  as  applied  to  regulation  of  pay- 
ment of  wages  and  sale  of  goods  to  employees 
see  Constit^utional  Law,  8  Cyc.  1100. 

Constitutionality  of  statutes  regulating 
payment  of  wages  and  sale  of  goods  to  em- 
ployees see  Constitutional  Law,  8  Cyc.  888, 
889. 

Liability  of  railroad  company  for  work  and 
labor  in  construction  of  roads  see  Railroads. 

24.  See  the  statutes  of  the  several  states. 
Construction. —  A   statute  providing  that 

miners  shall  be  paid  for  all  coal  mined,  in- 
cluding egg,  nut,  pea,  and  slack,  and  sucU 
other  grades  as  the  coal  may  be  divided  into, 
at  such  prices  as  may  be  agreed  on  between 
the  parties,  does  not  prohibit  a  mine  owner 
from  contracting  with  his  employee  to  pay 
only  for  lump  coal  screened  from  all  the 
coal  mined.  W^hitebreast  Fuel  Co.  v.  People, 
175  111.  51,  51  N.  E.  853. 

25.  See  the  statutes  of  the  several  states. 

In  Illinois  the  1883  statute  requires  operat- 
ors of  coal  mines  to  furnish  a  track  scale 
for  weighing  the  coal  and  on  which  to  base 
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Sach  statutes,  being  penal  ones,  the  rule  is  that  they  are  to  be  strictly 
construed.^* 

b.  Number  of  Hours  of  Service.^  Where  the  statute  fixes  a  maximum  number 
of  hours  as  constituting  a  day's  labor,  an  employee  who  works  in  excess  of  such 
time  is  not  entitled  to  extra  compensation,  in  the  absence  of  any  special  agreement 
in  regard  thereto,^^  except  where  the  statute  expressly  provides  \X\2,i  jpro  rata  com- 
pensation shall  be  paid  for  extra  time  unless  there  is  an  express  agreement  to  the 
contrary .'^^  Where  the  statute  provides  that  ten  hours  of  actual  labor  shall  be 
taken  to  be  a  day's  work,  and  no  objection  was  made  that  the  employee  did  not 


the  wages  of  the  miners  on  the  weight  of  the 
coal  mined.  This  statute  does  not  apply, 
however,  where  a  contract  exists  between 
such  operator  and  his  employees  for  the  pay- 
ment of  wages  on  a  different  basis,  nor  does 
it  prevent  the  making  of  such  contract. 
Jones  V.  People,  11 0  111.  590.  The  statute 
applies  only  to  mines  where  the  weight  of 
the  coal  mined  is  to  be  taken  as  a  basis  of 
compensation  to  the  miners;  and  hence  a 
mine  operator  who  paid  his  men  by  the  day 
is  not  obliged  to  purchase  a  track  scale. 
Reinecke  %.  People,  15  111.  App.  241.  It  fol- 
lows that,  in  an  action  for  not  providing  a 
track  scale,  evidence  that  the  miners  had  for 
several  years  been  paid  by  the  box  for  the 
coal  mined,  and  did  not  want  their  wages 
based  upon  the  weight,  is  admissible.  Jones 
V.  People,  supra. 

Under  an  Indiana  statute  requiring  coal 
mined  under  contracts  providing  for  payment 
by  specified  quantity  to  be  weighed  before 
being  screened,  and  the  full  weight  credited 
to  the  miner,  provided  that  the  payment  for 
impurities  loaded  with  or  among  the  coal 
shall  not  thereby  be  compelled,  a  conviction 
for  failure  to  weigh  before  screening  was  im- 
proper where  the  evidence  for  the  prosecution 
showed  that  the  coal  mined  was  of  such  a 
nature  that  it  was  impossible  to  weigh  the 
coal  before  screening,  and  credit  the  miner 
with  the  weight,  without  giving  him  credit 
for  impurities  among  the  coal.  Martin  v. 
State,  143  Ind.  545,  42  N.  E.  911. 

In  Tennessee  the  statute  providing  for  the 
appointment  of  a  check  weighman  by  miners, 
and  that  he  shall  not  be  "  interfered  with 
or  intimidated  by,"  the  agent,  owner,  etc.,  is 
not  violated  by  the  president  of  a  mining 
company  notifying  the  miners  that  he  will 
shut  down  the  mine  unless  the  miners  dis- 
charge the  check  weighman  hired  by  them. 
State  V).  Jenkins,  90  Tenn.  580,  18  S.  "w.  249. 
A  weighman  indicted  for  not  weighing  a  cer- 
tain load  of  coal  cannot  defend  on  the  ground 
of  a  custom  not  to  weigh  a  car  containing 
more  than  twenty-five  hundred  pounds. 
Smith  V.  State,  90  Tenn.  575,  18  S.  W.  248. 

26.  Reinecke  i;.  People,  15  111.  App.  241. 

27.  Constitutionality  of  statutes  see  Con- 
stitutional Law,  8  Cyc.  889,  1043,  1065. 

Eight  hour  law  confined  to  particular  in- 
stitutions.—  In  Pennsylvania  the  proviso  in 
the  act  of  1891  (the  eight  hour  law),  "that 
this  Act  shall  not  be  construed  to  have  ref- 
erence to  any  institution  wherein  all  the  em- 
ployees are  resident,"  can  apply  only  to  in- 
stitutions   where    all    the    employees  are 
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resident.  Eight-Hour  Law,  12  Pa.  Dist.  758, 
27  Pa.  Co.  Ct.  672. 

28.  Connecticut. —  Luske  v.  Hotchkiss,  37 
Conn.  219,  9  Am.  Rep.  314. 

Illinois. —  Christian  County  v.  Merrigan, 
191  III.  484,  61  N.  E.  479  [affirming  92  III. 
App.  428] ;  Chicago  Sanitary  Dist.  v.  Burke, 
88  111.  App.  196. 

Indiana. —  Grisell  v.  Noel  Bros.  Flour-Feed 
Co.,  9  Ind.  App.  251,  36  N.  E.  452;  Helphen- 
stine  V.  Hartig,  5  Ind.  App.  172,  31  N.  E. 
845. 

IS/ew  York. —  McCarthy  v.  New  York,  96 
N.  Y.  1,  48  Am.  Rep.  601;  Gray  v.  Hall,  32 
Misc.  683,  66  N.  Y.  Suppl.  500,  holding,  un- 
der a  contract  stipulating  that  an  employee 
should  receive  a  certain  sum  per  day  for  each 
day  he  worked,  and  "  proportionately  thereto 
for  parts  of  a  day,"  that  the  latter  phrase 
did  not  refer  to  extra  compensation  for  over- 
time, but  meant  that,  if  plaintiff  worked  part 
of  a  day,  he  was  to  receive  such  proportion  of 
his  day's  wages  as  the  time  he  worked  bore 
to  a  whole  day;  and  that  the  employee  was 
not  entitled  to  recover  compensation  for  work 
in  excess  of  eight  hours  a  day. 

United  States. —  U.  S.  v.  Martin,  94  U.  S. 
400,  24  L.  ed.  128 ;  Collins  v.  U.  S.,  24  Ct.  CI. 
340;  Averill  v.  U.  S.,  14  Ct.  CI.  200;  Martin 
V.  U.  S.,  10  Ct.  CI.  276. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  81. 

Statute  making  extra  employment  a  mis- 
demeanor.—  In  Utah,  statutes  make  the  em- 
ployment of  miners  and  persons  in  smelters 
for  more  than  eight  hours  a  day  a  misde- 
meanor, and  it  is  held  that  the  employee  is 
impliedly  forbidden  to  make  such  a  contract, 
so  that  he  cannot  claim  an  express  or  implied 
contract  to  pay  for  services  rendered  in  ex- 
cess of  eight  hours  a  day.  Short  v.  Bullion- 
Beck,  etc.,  Min.  Co.,  20  Utah  20,  57  Pac. 
720,  45  L.  R.  A.  603. 

Construction  of  statutes. —  The  act  of 
March  6,  1889,  providing  that  eight  hours 
shall  constitute  a  legal  day's  work,  but  per- 
mitting overwork  by  agreement,  for  an  extra 
compensation,  applies  only  where  the  employ- 
ment is  by  the  day.  Helphenstine  v.  Har- 
tig, 5  Ind.  App.  172,  31  N.  E.  845. 

29.  Schurr  v.  Savigny,  85  Mich.  144,  48 
N.  W.  547.  See  also  Bartlett  v.  Grand 
Rapids  St.  R.  Co.,  82  Mich.  658,  46  N.  W. 
1034. 

In  Michigan  the  statute  provides  that  in  all 
factories,  work-shops,  salt  blocks,  sawmills, 
logging  and  lumber  camps,  booms  and  drives, 
mines,  or  other  places  used  for  mechanical, 
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work  daily  as  much  as  ten  hours,  it  is  a  question  for  the  jury  whether  the  work 
done  in  a  day  was  by  the  understanding  and  implied  agreement  of  the  parties  to 
be  reckoned  as  a  day's  work.^ 

c.  Mode  and  Time  of  Payment  —  (i)  Constitutionality  of  Statutes.  The 
constitutionality  of  statutes  regulating  the  time  of  payment  of  wages,  and  forbid- 
ding payment  other  than  in  lawful  money  or  paper  redeemable  therein,  is  a 
question  concerning  which  there  is  much  conflict  in  the  authorities.^^ 

(ii)  Time  of  Payment.  Statutes  in  many  states  require  the  payment  of 
wages,  by  all  or  particular  classes  of  employers,  at  least  once  a  week,^'^  or  every 
two  weeks  or  semimonthly,^^  or  once  a  month.^    Statutes  in  other  states  provide 


manufacturing,  or  other  purposes,  within  the 
state,  where  men  or  women  are  employed, 
ten  hours  per  day  shall  constitute  a  legal 
day's  work.  It  also  provides  that  it  shall 
not  be  construed  to  apply  to  domestic  or 
farm  laborers  or  other  laborers  who  agree  to 
work  more  than  ten  hours  per  day.  If  the 
employee  works  more  than  ten  hours  a  day 
the  employer  must  pay  him  for  all  extra 
time  at  the  regular  per  diem  rate  unless  there 
is  an  agreement  to  the  contrary.  It  was  held 
that  the  statute  was  not  intended  to  apply 
to  one  employed  as  an  expert  in  taking,  finish- 
ing, or  retouching  photographs,  nor  to  any 
service  or  employment  where  the  hiring  was 
by  the  week,  the  month,  or  the  year.  Schurr 
V.  Savigny,  85  Mich.  144,  48  N.  W.  547. 

30.  Brooks  v.  Cotton,  48  N.  H.  50,  2  Am. 
Rep.  172. 

31.  See  Constitutional  Law,  8  Cyc.  888, 
1043,  1053,  1065,  1119. 

32.  Republic  Iron,  etc.,  Co.  v.  State,  160 
Ind.  379,  66  N.  E.  1005,  62  L.  R.  A.  136, 
holding  that  the  Indiana  act  of  Feb.  28,  1899, 
is  not  sustainable  as  a  proper  exercise  of  the 
state's  police  power. 

In  Massachusetts,  the  effect  of  St.  (1895) 
c.  438,  relating  to  payment  of  wages  weekly, 
is  to  make  persons  and  partnerships  engaged 
in  any  manufacturing  business,  and  having 
more  than  twenty-five  employees,  subject  to 
the  general  provisions  of  St.  (1894)  c.  508, 
§51,  concerning  manufacturing  corporations, 
except  that  the  special  provision  of  that  sec- 
tion concerning  municipal  corporations  not 
cities,  and  concerning  counties,  cooperative 
corporations  or  associations,  and  railroad 
corporations,  are  not  applicable  to  such  per- 
sons and  partnerships.  Com.  v.  Dunn,  170 
Mass.  140,  49  N.  E.  110. 

Agreement  for  deduction  of  fines.  —  An 
agreement  between  a  manufacturer  and  the 
employee  that  the  weekly  payment  of  wages 
shall  be  provisional,  and  that  fines  due  for 
any  week  shall  be  deducted  from  the  wages 
of  the  week  following,  is  not  repugnant  to  a 
statute  requiring  manufacturers  to  pay  their 
employees  weekly.  Gallagher  v.  Hathaway 
Mfg.  Co.,  172  Mass.  230,  51  N.  E.  1086. 

A  complaint  in  an  action  for  a  violation  of 
a  statute  in  relation  to  the  weekly  payment 
of  wages,  which  fails  to  allege  that  the  wages 
were  due  at  the  time  when  it  is  alleged  de- 
fendant neglected  to  pay  them  is  fatally  de- 
fective. Com.  V.  Dunn,  170  Mass.  140,  49 
N.  E.  110. 


33.  See  the  statutes  of  the  several  states. 
In  Kentucky  semimonthly  payments  are 

provided  for  in  behalf  of  persons  engaged  in 
mining,  and  such  statute  is  not  unconstitu- 
tional. Com.  V.  Reinecke  Coal  Min.  Co.,  117 
Ky.  885,  79  S.  W.  287,  25  Ky.  L.  Rep.  2027. 
An  indictment  alleging  that  defendant  unlaw- 
fully and  wilfully  failed  and  refused  on  or 
about  the  fifteenth  and  thirtieth  days  of  a 
certain  month  to  pay  to  within  fifteen  days  of 
the  fifteenth  and  thirtieth  the  wages  due  a 
certain  person  employed  by  defendant,  was 
sufficiently  specific,  and  it  was  not  necessary 
to  allege  that  the  employee  whose  wages  it 
was  alleged  were  not  paid  as  required  was 
present  at  the  time  his  wages  were  payable, 
or,  if  absent,  that  he  demanded  them  on  his 
return.  Com.  v.  Reinecke  Coal  Min.  Co., 
supra. 

In  Pennsylvania  the  act  of  1891  applies 
only  to  those  engaged  in  mining  or  manufac- 
turing. Com.  v.  Marsh,  3  Pa.  Dist.  489 
Bauer  v.  Reynolds,  14  Pa.  Co.  Ct.  497  ;  Com. 
v.  Marsh,  14  Pa.  Co.  Ct.  369.  The  act  of 
May  23,  1887  (Pamphl.  Laws  180),  providing 
that  certain  employers  shall  pay  their  serv- 
ants semimonthly,  does  not  deprive  the  mas- 
ter of  his  right  to  set  off  against  wages  due  a 
servant  a  claim  held  by  him  against  the 
servant.    Welliver  v.  Fox,  4  Pa.  Dist.  197. 

34.  Terre  Haute,  etc.,  R.  Co.  v.  Baker,  4 
Ind.  App.  66,  30  N.  E.  431,  holding  that  the 
Indiana  statute  applies  to  railroad  as  well 
as  other  companies. 

In  Indiana  a  penalty  of  one  dollar  a  day, 
together  with  reasonable  attorney's  fees,  is 
imposed  hy  statute  after  thirty  days  have 
elapsed  after  a  demand  for  payment,  but  no 
penalty  can  be  recovered  which  had  not  ac- 
crued at  the  commencement  of  the  action. 
Terre  Haute,  etc.,  R.  Co.  v.  Baker,  122  Ind. 
433,  24  N.  E.  83.  The  demand  must  be  made 
by  the  employee,  a  demand  by  the  assignee 
of  the  claim  not  being  sufficient.  Chicago, 
etc.,  R.  Co.  V.  Glover,  159  Ind.  166,  62  N.  E. 
11.  The  complaint  must  aver  facts  showing 
the  absence  of  a  written  contract  to  the  con- 
trary, which  is  made  an  exception  by  the  stat- 
ute. *^  Toledo,  etc.,  R.  Co.  v.  Long,  160  Ind. 
564,  67  N.  E.  259.  And  the  absence  of  such 
written  contract  to  the  contrary  must  be 
affirmatively  shown.  Chicago,  etc.,  R.  Co.  v. 
Glover,  supra. 

Kentucky.— Under  St.  §  2739a,  only  such 
persons  or  companies  engaged  in  the  raining 
industry  as  are  unable  to  pay  their  em- 
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a  penalty  for  failure  to  pay  the  wages  of  a  discharged  employee  on  the  day  of  his 
discharge.^^ 

(ill)  Medium  of  Pa  yment.  In  nriany  states  the  statute  forbids  the  payment 
of  wages  other  than  in  lawful  money  or  by  an  evidence  of  indebtedness  payable 
in  lawful  money.'^^    The  purpose  of  these  statutes  is  to  protect  the  laborer,  and  it 


ployees  in  lawful  money  at  the  time  required 
by  the  statute  are  given  fifteen  days  to  exe- 
cute due-bills,  and  therefore,  where  the  em- 
ployer is  able  to  pay,  an  indictment  against 
him  for  failing  to  do  so  may  be  returned  be- 
fore the  expiration  of  the  fifteen  days.  Com. 
V.  Hillside  Coal  Co.,  109  Ky.  47,  58  S.  W. 
441,  22  Ky.  L.  Rep.  559. 

35.  See  the  statutes  of  the  several  states. 
Under  the  Arkansas  statute  fixing  as  a 

penalty  for  failure  to  pay  employees  on  the 
day  of  their  discharge,  liability  for  their  regu- 
lar wages  each  day  until  paid,  a  servant  may 
sue  for  such  penalty  independent  of  any  ac- 
tion for  actual  damages,  as  where  he  has  re- 
ceived his  wages  due  up  to  the  time  of  his 
discharge,  before  his  action  was  commenced. 
St.  Louis,  etc.,  R.  Co.  v.  Pickett,  70  Ark.  226, 
67  S.  W.  870.  The  fact  that  the  master  paid 
the  servant  one  day's  wages  after  his  dis- 
charge is  proper  to  be  considered  by  the  jury, 
in  an  action  under  the  statute  to  recover  such 
penalty,  as  bearing  on  the  question  of  his 
indebtedness  for  wages,  although  the  master 
claims  that  the  payment  was  merely  to  settle 
a  dispute.  St.  Louis,  etc.,  R.  Co.  x>.  Pickett, 
supra.  Such  a  statute,  however,  does  not 
protect  an  employee  neither  employed  nor 
discharged  in  the  state,  even  though  part  of 
the  services  sued  for  were  performed  in  the 
state.  Louisiana,  etc.,  R.  Co.  v.  Phelps,  70 
Ark.  17,  65  S.  W.  709.  Of  course  the  em- 
ployer is  not  subject  to  the  penalty  from  the 
time  of  the  discharge,  where  the  amount  due 
the  employee  is  not  immediately  ascertain- 
able, at  least  until  the  amount  of  wages  due 
is  ascertained  or  can  be  known  by  reasonable 
diligence.  Fordyce  v.  Gorey,  69  Ark.  344,  65 
S.  W.  429.  The  day's  wages  as  a  penalty  con- 
tinue until  judgment  is  rendered.  Kansas 
City,  etc.,  R.  Co.  v.  Moon,  66  Ark.  409,  50 
S.  W.  996  [following  St.  Louis,  etc.,  R.  Co.  v. 
Paul,  64  Ark.  83,  40  S.  W.  705,  62  Am.  St. 
Rep.  154,  37  L.  R.  A.  504]. 

36.  State  v.  Haun,  7  Kan.  App.  509,  54 
Pac.  130;  Cumberland  Glass  Mfg.  Co.  v. 
State,  58  N.  J.  L.  224,  33  Atl.  310;  Evans 
IT.  Kingston  Coal  Co.,  6  Kulp  (Pa.)  351 
(holding  that  the  statute  applies  to  persons 
or  companies  who  occasionally  pay  in  scrip 
as  well  as  to  those  who  habitually  so  pay)  ; 
Harbison  v.  Knoxville  Iron  Co.,  103  Tenn. 
421,  23  S.  W.  955,  76  Am.  St.  Rep.  682,  56 
L.  R.  A.  316.  See  also  Shaffer  v.  Union  Min. 
Co.,  55  Md.  74;  State  V.  Loomis,  (Mo.  1892) 
20  S.  W.  332.  And  see  the  statutes  of  the 
several  states. 

A  contract  between  a  storekeeper  and  an 
employer  is  void  as  against  public  policy 
where  its  effect  is  to  nullify  the  constitu- 
tional provision  that  all  wage-earners  shall  be 
paid  for  their  labor  in  lawful  money.  Hud- 
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nail  V.  Watts  Steel,  etc.,  Syndicate,  49  S.  W. 
21,  20  Ky.  L.  Rep.  1211. 

That  it  is  immaterial  by  whom  the  order 
or  check  is  issued  or  put  in  circulation  see 
State  V.  Benn,  95  Mo.  App.  516,  69  S.  W. 
484. 

In  England  the  statutes  forbidding  pay- 
ment except  in  money  are  called  the  "  Truck 
Acts."  St.  1  &  2  Wm.  IV,  c.  37,  amended  by 
50  &  60  Vict.  c.  44.  See  also  Athersmith  v. 
Drury,  1  E.  &  E.  46,  5  Jur.  N.  S.  433,  28  ! 
L.  J.  M.  C.  5,  7  Wkly.  Rep.  14,  102  E.  C.  L.  ! 
46.  The  deduction  from  their  wages  of  fines 
incurred  by  artificers  is  not  a  "  payment 
otherwise  than  in  the  current  coin  of  the 
realm,"  so  as  to  make  the  employer  guilty  of 
an  offense  under  the  Truck  Act.  Redgrave  v.  \ 
Kelly,  54  J.  P.  70,  37  Wkly.  Rep.  543.  Mere  I 
payment  in  goods  instead  of  money,  although 
not  the  result  of  any  contract  or  understand- 
ing between  the  employer  and  the  employee, 
is  a  violation  of  the  statute.  Wilson  v.  Cook-  | 
son,  13  C.  B.  N.  S.  496,  9  Jur.  N.  S.  177,  32  I 
L.  J.  M.  C.  177,  8  L.  T.  Rep.  N.  S.  53,  11 
Wkly.  Rep.  426,  106  E.  C.  L.  496.  And  the 
statute  cannot  be  evaded  by  a  mere  colorable 
transaction  whereby  money  is  paid  and  imme- 
diately given  back.  Gould  v.  Haynes,  16 
Cox  C.  C.  732,  54  J.  P.  405,  59  L.  J.  M.  C.  9, 
61  L.  T.  Rep.  N.  S.  732.  Compelling  a 
weaver  to  take  part  payment  in  cloth  de- 
fectively woven  is  an  offense.  Smith  v.  Wal- 
ton, 3  C.  P.  D.  109,  47  L.  J.  M.  C.  45,  37 
L.  T.  Rep.  N.  S.  437.  The  statute  applies 
only  to  artificers,  workmen,  and  laborers,  that 
is,  such  as  contract  to  use  their  personal 
services  and  to  receive  payment  for  such 
services  in  wages,  as  distinguished  from  con- 
tractors. Sharman  v.  Sanders,  13  C.  B.  166, 
3  C.  &  K.  298,  17  Jur.  N.  S.  765,  22  L.  J. 
C.  P.  86,  1  Wkly.  Rep.  152,  76  E.  C.  L.  166 
(holding  that  one  who  contracts  to  do  work 
upon  a  large  scale,  employing  laborers  under 
him,  is  not  within  the  statute,  although  he 
superintends  the  work  and  from  time  to  time 
labors  personally  therein)  ;  Bowers  v.  Love- 
kin,  6  E.  &  B.  584,  2  Jur.  N.  S.  1187,  25  L.  J. 
Q.  B.  371,  4  Wkly.  Rep.  600,  88  E.  C.  L.  j 
584;  Riley  v.  Warden,  2  Exch.  59,  18  L.  J. 
Exch.  120;  Sleeman  v,  Barrett,  2  H.  &  C. 
934,  10  Jur.  N.  S.  476,  33  L.  J.  Exch.  153,  9 
L.  T.  Rep.  N.  S.  834,  12  Wkly.  Rep.  411; 
Weaver  v.  Floyd,  16  Jur.  289,  21  L.  J.  Q.  B. 
151.  A  workman  for  a  coal  and  iron  com- 
pany whose  personal  skill  and  labors  are  of 
the  essence  of  the  contract  is  an  artificer,  al- 
though part  of  his  work  was  piece  work 
which  he  could  do  at  home  and  in  fact  get  j 
others  to  do  for  him,  and  although  he  some-  ; 
times  worked  for  other  people.  Pillar  i\ 
Llvnvi  Coal,  etc.,  Co.,  L.  R.  4  C.  P.  752,  38 
L."^J.  C.  P.  294,  20  L.  T.  Rep.  N.  S.  923,  17 
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has  been  held  that  he  cannot  waive,  bj  contract  or  otherwise,  the  protection 
afforded  to  him  bj  the  statnte.^^  The  statutes  do  not  apply  to  time  checks  issued, 
not  as  payment  for  work  but  merely  as  a  statement  of  account  or  an  acknowl- 
edgment of  the  amount  due,^  nor  to  a  check  issued  as  a  credit  and  not  in  pay- 
ment.^^  So  an  order  on  a  tiiird  person  to  pay  a  specified  sum  to  a  laborer  is  not 
an  evidence  of  indebtedness  for  wages  payable  otherwise  than  in  lawful  money  so 
as  to  be  a  violation  of  the  statute.^  In  some  states  the  statute  provides  that  store 
orders  are  redeemable  in  money  at  their  face  value  in  the  hands  of  the  laborer  or 
a  bona  fide  holder.'*^  Where  payment  is  made  in  money  by  an  employer  at  the 
instance  or  with  the  authority  of  his  employee  to  a  third  person  on  behalf  of 


Wkly.  Rep.  1123.  One  not  bound  by  his  con- 
tract to  do  any  part  of  the  work  personally 
is  not  an  artificer.  Ingram  v.  Barnes,  7 
E.  &  B.  115,  132,  3  Jur.  N.  S.  861,  26  L.  J. 
Q.  B.  319,  5  Wkly.  Rep.  726,  90  E.  C.  L. 
115.  A  frame-work  knitter  is  an  artificer 
(Moorhouse  v.  Lee,  4  F.  &  F.  354),  as  is  a 
person  employed  in  loading  boats  with  iron 
at  a  private  canal  close  to  the  iron  works 
(Millard  v.  Kelly,  7  Wkly.  Rep.  12).  A 
guard  of  goods  on  a  railway  train,  although 
he  occasionally  assists  in  loading  and  unload- 
ing and  coupling  and  uncoupling  trucks,  is 
not  a  workman  or  person  engaged  in  manual 
labor,  within  the  statute.  Hunt  v.  Great 
Northern  R.  Co.,  [1891]  1  Q.  B.  601,  55  J.  P. 
470,  60  L.  J.  Q.  B.  216,  64  L.  T.  Rep.  N.  S. 
418.  Under  such  statutes  the  employer  may 
supply  inter  alia  medicine,  medical  attend- 
ance, and  fuel,  or  materials,  tools,  or  imple- 
ments to  be  used  in  the  work,  provided  a  de- 
duction therefor  shall  not  be  in  any  case 
made  from  the  wages  of  such  artificer,  unless 
the  agreement  therefor  is  in  writing  and 
signed  by  the  artificer.  St.  1  &  2  Wm.  IV,  c.  37, 
§  23.  Lamb  v.  Great  Northern  R.  Co.,  [1891] 
2  Q.  B.  281,  56  J.  P.  22,  60  L.  J.  Q.  B.  489, 
65  L.  T.  Rep.  N.  S.  225,  39  Wkly.  Rep.  475; 
Chawner  v.  Cummings,  8  Q.  B.  311,  10  Jur. 
454,  15  L.  J.  Q.  B.  161,  55  E.  C.  L.  311 ;  Ex  p. 
Cooper,  26  Ch.  D.  693,  51  L.  T.  Rep.  N.  S. 
374.  There  must  be  a  written  agreement 
(Pillar  V.  Llynvi  Coal,  etc.,  Co.,  L.  R.  4  C.  P. 
752,  38  L.  J.  C.  P.  294,  20  L.  T.  Rep.  N.  S. 
923,  17  Wkly.  Rep.  1123),  but  the  amount 
to  be  deducted  in  respect  of  each  head  of  de- 
duction need  not  be  specified  in  the  written 
contract  (Cutts  v.  Ward,  L.  R.  2  Q.  B.  357, 
36  L.  J.  Q.  B.  161,  15  L.  T.  Rep.  N.  S.  614, 
15  Wkly.  Rep.  445).  A  deduction  from  the 
wages  of  an  overlooker  for  engaging  a  child 
before  having  the  child's  name  entered  in  the 
register,  where  the  amount  of  forfeiture  is 
regulated  by  the  rules  of  the  employer,  is  not 
a  penalty  but  liquidated  damages  so  that  the 
Truck  Act  does  not  apply.  Beetham  r. 
Crewdson,  55  J.  P.  55.  A  contract  between 
an  employer  and  an  employee  by  which  the 
employee  agrees  to  become  a  member  of  a 
sick  and  accident  club  and  impliedly  author- 
izes the  employer  to  make  a  weekly  deduc- 
tion from  her  wages  and  to  pay  the  sum  de- 
ducted to  the  treasurer  of  the  fund  is  not  a 
violation  of  the  Truck  Act.  Hewlett  v.  Allen, 
[1894]  A.  C.  383,  58  J.  P.  700,  63  L.  J.  Q.  B. 
608,  71  L.  T.  Rep.  N.  S.  94,  6  Reports  175,  42 


Wkly.  Rep.  670  [affirming  [1892]  2  Q.  B.  662, 
62  L.  J.  Q.  B.  9,  67  L.  T.  Rep.  N.  S.  45,  41 
Wkly.  Rep.  197]. 

37.  State  v.  Benn,  95  Mo.  App.  516,  69 
S.  W.  484. 

The  statutes  in  some  states  expressly  make 
unlawful  every  contract  by  which  the  right 
to  receive  wages  in  lawful  money  is  waived. 
Hancock  v.  Yaden,  121  Ind.  366,  23  N.  E. 
253,  16  Am.  St.  Rep.  396,  6  L.  R.  A.  576. 
But  such  a  provision  does  not  prevent  an 
employee  from  making  a  valid  contract  that 
the  amount  due  on  a  store  account  shall  be 
taken  from  future  wages.  Hamilton  i*.  Jutte, 
16  Pa.  Co.  Ct.  193. 

Constitutionality  of  provision  against 
waiver  see  Constitutional  Law,  8  Cyc.  883. 

38.  Pere  Marquette  R.  Co.  v.  McCaully,  36 
Ind.  App.  703,  74  N.  E.  1129;  Pere  Mar- 
quette R.  Co.  V.  McGovern,  36  Ind.  App.  703, 
74  N.  E.  1128;  Pere  Marquette  R.  Co.  v. 
Baertz,  36  Ind.  App.  408,  74  N.  E.  51. 

39.  Johnson  v.  Spartan  Mills,  68  S.  C. 
339,  47  S.  E.  695.  See  also  Avent  Beatty- 
ville  Coal  Co.  v.  Com.,  96  Ky.  218,  28  S.  W. 
502,  16  Ky.  L.  Rep.  414,  28  L.  R.  A.  273, 
holding  that  it  was  not  a  violation  of  the 
statute,  where  employees  were  paid  each 
month  in  lawful  money  for  the  past  month's 
labor,  that  checks  were  issued  during  the 
month,  upon  the  application  of  employees, 
payable  in  merchandise  at  the  company's 
store,  and  the  amount  of  such  checks  de- 
ducted from  their  wages  at  the  end  of  the 
month,  where  the  balance  was  paid  in  cash 
and  no  money  was  paid  for  outstanding 
checks. 

40.  Agee  v.  Smith,  7  Wash.  471,  35  Pac. 
370. 

41.  See  the  statutes  of  the  several  states. 
Who  is  a  bona  fide  holder. —  One  purchasing 

coal  orders,  which  were  issued  by  a  corpora- 
tion to  its  employees  in  payment  of  their 
wages,  at  a  discount  of  fifteen  per  cent,  in 
the  open  market,  and  in  good  faith,  is  a 
bona  fide  holder,  and  is  entitled  to  recover 
their  face  value  from  the  employer.  Harbi- 
son V.  Knoxville  Iron  Co.,  103  Tenn.  421,  53 
S.  W.  955,  76  Am.  St.  Rep.  682,  56  L.  R.  A. 
316. 

The  fact  that  the  order  declares  on  its  face 
that  it  is  not  transferable  does  not  prevent 
a  bona  fide  holder  from  recovering  its  face 
value  from  the  person  or  corporation  issuing 
it.  Dayton  Coal,  etc.,  Co.  v.  Barton,  103 
Tenn.  604,  53  S.  W.  970. 
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the  employee,  this  is  considered  equivalent  to  the  payment  of  money  to  the 
employ  ee.^^ 

d.  Deductions  and  Forfeitures.  Statutes  prohibiting  deductions  from  the 
amount  due  as  wages,  on  discharging  an  employee  or  on  his  abandonment  of  the 
contract,  are  in  force  in  some  of  the  states."*^  On  the  other  hand  statutes  have 
been  enacted  in  some  states  authorizing  a  forfeiture  of  the  servant's  wages  where 
he  leaves  during  the  time  for  which  he  is  employed."^  The  matter  of  fines  for 
imperfections  in  the  work  is  also  regulated  by  statute  in  some  states.*^ 

3.  Amount  of  Wages  —  a.  Where  Not  Fixed  by  Contract.  If  the  contract 
does  not  lix  the  amount  of  compensation,  the  employee  is  entitled  to  recover  what 
the  services  are  reasonably  worth.^^    The  value  to  the  employer  of  the  benefits 


42.  Hewlett  'C.  Allen,  [1894]  A.  C.  383,  58 
J.  P.  700,  63  L.  J.  Q.  B.  608,  71  L.  T.  Rep. 
N.  S.  94,  6  Reports  175,  42  Wkly.  Rep.  670 
^affirming  [1892]  2  Q.  B.  662,  62  L.  J.  Q.  B. 
9,  67  L.  T.  Rep.  N.  S.  457,  41  Wkly.  Rep. 
197].  And  Md.  Acts  (1880),  c.  273,  pro- 
hibiting the  payment  of  employees  of  certain 
corporations  operating  in  Allegany  county 
otherwise  than  in  legal  money  of  the  United 
States,  does  not  prevent  such  employees  from 
assigning  what  is  due  them  from  such  a  cor- 
poration by  orders  drawn  on  it  specifying 
that  the  amounts  thereof  be  deducted  from 
their  wages.  Shaffer  v.  Union  Min.  Co.,  55 
Md.  74. 

43.  See  the  statutes  of  the  several  states. 
,  Discharge  of  railroad  employee. —  A  statute 
requiring  payment  without  deduction,  on  the 
discharge  of  a  railroad  employee,  means  with- 
out discount  for  paying  in  advance  of  the 
time  fixed  by  the  contract,  and  does  not  pre- 
vent the  corporation  from'  offsetting  the  dam- 
ages sustained  by  the  employee's  failure  to 
perform  his  contract.  Leep  t.  St.  Louis,  etc., 
R.  Co.,  58  Ark.  407,  25  S.  W.  75,  41  Am.  St. 
Rep.  109,  23  L.  R.  A.  264. 

Forfeiture  of  wages  on  quitting  without 
notice. —  A  statute  providing  that  any  person 
who  shall  withhold  any  part  of  the  wages  of 
an  employee,  because  of  an  agreement  requir- 
ing notice  before  leaving  the  employment, 
shall  forfeit  fifty  dollars,  does  not  apply  to  a 
contract  of  employment  by  which  each  party 
agrees  to  give  the  other  two  weeks'  notice  of 
intention  to  terminate  it,  and  in  default  of 
such  notice  to  forfeit  or  pay  two  weeks' 
wages.  Pierce  v.  Whittlesey,  58  Conn.  104, 
19  Atl.  513,  7  L.  R.  A.  286. 

In  Louisiana  the  code  does  not  authorize  a 
forfeiture  of  wages  where  a  laborer  is  dis- 
charged for  good  cause  before  the  expiration 
of  his  term  (Taylor  v.  Paterson,  9  La.  Ann. 
251;  Nolan  v.  Danks,  1  Rob.  332),  although 
the  code  provides  for  forfeiture  where  the 
employee  voluntarily  leaves  the  employment 
without  just  cause  (Taylor  i'.  Paterson, 
supra ) . 

Under  English  Truck  Acts  see  Warburton 
V.  Heyworth,  0  Q.  B.  D.  1,  45  J.  P.  38,  50 
L.  J.  Q.  B.  137,  43  L.  T.  Rep.  N.  S.  461,  29 
Wklv.  Rep.  91;  Wallis  v.  Thorp,  L.  R.  10 
Q.  B.  383,  44  L.  J.  Q.  B.  137,  33  L.  T.  Rep. 
N.  S.  11,  .23  Wkly.  Rep.  730;  Archer  i;.  James, 
2  B.  &  S.  61,  8  jur.  N.  S.  166,  31  L.  J.  Q.  B. 
153,  6  L.  T.  Rep.  N.  S.  167,  10  Wkly.  Rep. 


489,  110  E.  C.  L.  61;  Gregson  v.  Watson,  34 
L.  T.  Rep.  N.  S.  143,  leaving  employment 
without  giving  notice.  See  also  supra,  III,  B, 
2,  c,  (III). 

44.  Steed  v.  McRae,  18  N.  C.  435. 

45.  See  the  statutes  of  the  several  states. 
A  statute  required  the  amount  of  fine  for 

imperfections  in  work  to  be  agreed  upon  be- 
tween manufacturer  and  employee.  It  was 
held  thereunder  that  a  weaver  may,  by  ac- 
quiescence in  similar  conduct,  expressly 
agree,  that  where  he  is  paid  in  full  for  one 
week's  work,  fines  for  imperfections  in  work 
of  that  week  may  be  deducted  from  the  suc- 
ceeding week's  wages.  It  was  also  held  that 
where  notices  were  posted  in  the  shop  specify- 
ing the  wages  to  be  paid  for  weaving,  accord- 
ing to  the  quality  thereof,  and  the  employee 
acquiesced  in  the  terms  of  the  notice,  that 
there  was  an  agreement  on  the  amount  of  the 
fine  within  the  statute;  and  that  an  agree- 
ment to  pay  according  to  the  quality  of 
weaving  was  not  invalid  for  failure  to  deter- 
mine what  constitutes  first  or  second  quality 
as  designated  in  the  rules,  although  the  em- 
ployee himself  is  unaware  of  the  difference. 
The  agreement  does  not  cover  cases  where 
poor  yarn  makes  the  cloth  of  second  quality 
so  as  to  be  repugnant  to  the  statutory  pro- 
vision limiting  an  agreement  for  fines  to 
fines  for  imperfections  in  the  work.  Galla- 
gher V.  Hathaway  Mfg.  Corp.,  172  Mass.  230, 
51  N.  E.  1086. 

46.  Damages  in  action  for  services  see  in- 
fra, III,  B,  9,  j. 

Deduction  or  forfeiture  and  apportionment 
of  wages  see  infra.  III,  B,  4. 

47.  Anderson  v.  Dezonia,  23  111.  App.  422; 
Connor  v.  Hackley,  2  Mete.  (Mass.)  613; 
Elwell  V.  Roper,  72  N.  H.  585,  58  Atl.  507; 
Hendrickson  v.  Woods^  77  N.  Y.  App.  Div. 
644,  78  N.  Y.  Suppl.  949.  See,  generally, 
Work  and  Labor. 

Current  wages. —  Where  nothing  is  said  of 
wages,  the  master  is  held  to  contract  for  the 
current  wages.  Lawson  v.  Perry,  Wright 
(Ohio)  242.  But  the  value  of  the  services  of 
one  having  the  care  and  management  of  a 
business  in  the  absence  of  his  employer  can- 
not be  determined  alone  by  the  rate  of  wages 
generally  paid  for  salesmen  or  clerks.  The 
value  of  the  services  will  depend  much  upon 
the  man  himself  as  to  his  capacity  and  fidel- 
ity as  well  as  upon  the  customary  wages  paid 
for  that  class  of  work.   While  the  customary 
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received  by  him  is  to  be  considered  as  well  as  the  labor  spent  by  the  employee  ;^ 
but  where  one  employs  a  person  whom  he  knows  is  unskilful,  without  any  express 
aoreement  as  to  compensation,  and  afterward  accepts  the  work,  a  promise  to  pay 
the  customary  prices  of  the  employee  is  implied,  especially  where  the  work  corre- 
sponds with  the  work  usually  done  by  him.'^^  The  rate  of  compensation  agreed 
upon  for  a  certain  period  during  a  preceding  year  has  been  held  to  govern  the 
wages  payable  under  the  same  contract  for  the  same  work  for  a  similar  period  of 
a  following  year ;  ^  and  where  the  wages  were  agreed  upon  for  the  last  year  of 
services  extending  over  several  years,  the  jury  are  authorized  to  infer  a  like  con- 
tract for  each  preceding  year.^^  But  the  fact  that  a  charge  for  a  certain  number 
of  hours'  services  for  the  first  year  is  assented  to  by  the  employer  does  not  create 
an  impHed  obligation  on  his  part  to  pay  twice  as  much  the  second  year  because 
the  number  of  hours  are  doubled  in  the  latter.^^ 

b.  Contracts  in  General  —  (i)  Contract  Wage  Governs.  The  compensation 
fixed  by  the  contract  governs  the  recovery  of  wages,^^  and  no  other  compensation 


wages  might  be  a  criterion  it  would  not  be 
the  only  one.  Where  the  services  in  their 
nature  involve  trust  and  confidence,  and  pecu- 
liar fitness  and  capacity  to  manage  there  can 
hardly  be  said  to  be  a  "  ruling  rate  of  wages  " 
for  employment  of  such  a  character  appli- 
cable alike  to  all  persons  who  might  be  em- 
ployed. It  cannot  be  said  that  the  value  of 
the  services  cannot  in  any  degree  be  based 
upon  the  wages  for  like  services  at  places  in 
the  county  other  than  where  the  services  are 
to  be  performed  unless  it  is  shown  that  the 
rate  of  wages  elsewhere  in  the  county  was  the 
same,  since  a  comparison  might  be  mado,  even 
if  the  wages  differed  in  the  county,  which 
would  in  some  degree  tend  to  show  the  value 
of  the  services  at  the  place  where  performed. 
CruGoe  V.  Clark,  127  Cal.  341,  59  Pac.  700. 

Salary  as  expert. —  A  person  employed  to 
do  work  such  as  is  done  by  an  expert  book- 
keeper may  be  entitled  to  an  expert  book- 
keeper's salary,  although  the  word  "  expert  " 
was  not  used  in  the  contract  of  hire.  Von 
Kaas  V.  Hamilton,  63  Wis.  132,  23  N.  W\ 
424. 

Services  as  "housekeeper." — The  value  of 
the  services  performed  as  a  "  housekeeper  "  is 
to  be  decided  by  the  duties  actually  per- 
formed; and  the  recovery  is  not  restricted 
to  services  involving  merely  the  control  and 
care  of  the  house.  Edgecomb  v.  Buckhout, 
146  N.  Y.  332,  40  N.  E.  991,  28  L.  R.  A. 
816.  But  where  one  employed  under  a  con- 
tract by  which  she  was  to  receive  "  house- 
keeper's wages "  also  performed  services  as 
teacher,  it  was  held  that  she  should  have 
been  limited  to  a  recovery  for  housekeeper's 
services.  Heideman  v.  Bolger,  65  111.  App. 
658. 

Expectation  to  pay  liberally. —  In  an  action 
ex  contractu  for  services,  where  the  evidence 
authorizes  the  conclusion  that  the  employer 
intended  to  pay,  and  the  person  employed  ex- 
pected to  receive,  a  very  liberal  compensation, 
a  verdict  may  be  in  conformity  with  the  in- 
tention and  expectation.  Chiles  v.  Craig,  4 
Dana  (Ky.)  544. 

Amount  work  is  worth  to  employee. — 
Where  A  employed  B  to  do  a  certain  work, 
knowing  B's  habits  and  ability  to  do  the 


work,  it  was  held  that  B  was  entitled  to  re- 
cover for  the  work  what  it  was  worth  to  hira 
to  do  it.  Felt  v.  Rockingham  School  Dist. 
No.  2,  24  Vt.  297. 

By  statute  a  justice  of  the  peace  may  have 
power  to  fix  the  rate  of  wages  where  no  rate 
has  been  agreed  upon.  Holness  v.  Niebergall, 
5  Terr.  L.  Rep.  250. 

48.  Metz  V.  Luckemeyer,  59  N.  Y.  Super. 
Ct.  53,  12  N.  Y.  Suppl.  550. 

49.  Peters  v.  Craig,  6  Dana  (Ky.)  307. 

50.  Van  Horn  v.  Van  Horn,  (N.  J.  Ch. 
1890)  20  Atl.  826. 

51.  Tippin  v.  Brockwell,  89  Ga.  467,  15 
S.  E.  539. 

52.  Miller  v.  Hooper,  7  Hun  (N.  Y.) 
200. 

53.  Laubach  v.  Cedar  Rapids  Supply  Co., 
122  Iowa  643,  98  N.  W.  511;  Houghton  v. 
Kittleman,  7  Kan.  App.  207,  52  Pac.  898; 
Smith  V.  The  Joshua  Levines,  4  Fed.  846. 
And  see  Flaherty  v.  Herring-Hall-Marvin  Safe 
Co.,  22  Misc.  (N.  Y.)  329,  49  N.  Y.  Suppl. 
174. 

Acceptance  of  offer. —  The  failure  of  the 
employer  to  object  to  the  price  named  by  the 
employee  shows  an  acceptance  of  the  com- 
pensation proposed.  Norton  v.  Higbee,  38 
Mo.  App.  467;  Wilder  v.  Stanlev,  40  Vt. 
105. 

Limitation  as  to  time. —  The  written  ap- 
pointment of  claimant  to  supervise  the  con- 
struction of  a  gun,  having  a  device  of  his 
own  invention,  stated,  "  You  will  be  allowed 
a  compensation  of  $200  a  month  for  two 
months."  Claimant  continued  his  supervision 
for  nineteen  months.  It  was  held  that  four 
hundred  dollars  was  the  limit  of  his  compen- 
sation, although  the  period  of  two  months 
stated  in  the  appointment  was  necessarily 
less  than  that  required  to  complete  the  work. 
Yates  V.  U.  S.,  25  Ct.  CI.  296. 

Change  of  work  or  place  of  work. —  If  a 
person  is  employed  by  contract  to  do  certain 
work,  or  to  act  in  a  certain  capacity,  and  he 
is  sent  to  some  other  place,  or  put  at  some 
other  work,  and  nothing  is  said  as  to  wages, 
it  will  be  presumed  that  he  is  working  at  the 
wages  fixed  by  the  contract;  but  such  pre-^ 
sumption  will  not  arise  where  the  employee, 
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can  be  recovered,^^  irrespective  of  what  the  services  were  actually  wortli.^^  The 
employer  cannot  reduce  the  wages  for  the  term  during  the  period  of  employ- 
ment,^^ unless  the  employee  consents  thereto  or  acquiesces  therein. 

(ii)  Amount  Optional  With  Employer,  Employee,  or  Third  Person. 
If  tlie  employer  agrees  to  pay  what  the  services  are  worth,  he  cannot  fix  the  com- 
pensation at  such  sum  as  he  pleases  but  must  pay  what  the  services  are  reasonably 
worth.^^  So,  even  if  the  compensation  is  left  entirely  to  the  employer,  the 
employee  is  entitled  to  recover  a  reasonable  remuneration  for  services  performed 
by  liim.^^  Where  the  employer  is  to  fix  the  compensation,  the  employee  may 
recover  the  reasonable  value  of  the  services  unless  the  employer  exercises  his  right 
to  fix  the  compensation  at  the  completion  of  the  services,  or  at  least  when  called 


at  the  request  of  the  employer,  removes  to  a 
foreign  state  where  he  renders  no  service  for 
the  employer,  although  the  employer  pays  the 
amount  of  the  employee's  board  in  such  state. 
Granz  v.  Lichtenhein,  84  Hun  (N.  Y.)  131, 
32  N.  Y.  Suppl.  469. 

Different  wages  for  different  work. —  Where 
the  contract  provides  different  wages  for  dif- 
ferent kinds  of  work,  the  amount  which  the 
employee  can  recover  thereunder  depends  on 
the  time  which  he  spent  respectively  in  the 
different  kinds  of  work.  Brown  v.  Vinal,  -3 
Mete.  (Mass.)  533;  Pressey  v.  H.  B.  Smith 
Mach.  Co.,  45  N.  J.  Eq.  872,  19  Atl.  618; 
Riley  v.  New  York,  96  N.  Y.  331  [affirming 
49  N.  Y.  Super.  Ct.  537]. 

Percentage  of  master's  salary. —  Where  an 
employee  was  to  receive  for  his  services  one 
half  of  the  salary  and  compensation  allowed 
to  his  employer,  an  officer,  and  the  latter'^ 
compensation  was  increased  retrospectively, 
the  employee  was  entitled  to  one  half  of  the 
increased  compensation.  Adair  v.  Maxwell, 
17  111.  98. 

Days  for  which  recovery  permissible. —  The 

day  of  employment  and  the  day  of  discharge 
will  be  considered  as  entire  days  in  estimating 
the  amount  due  for  personal  services.  Olson 
V.  Rushfeldt,  81  Minn.  381,  84  N.  W.  123. 
Where  the  employment  is  for  so  much  a  day, 
"  Sundays  and  all,"  from  the  day  the  em- 
ployee starts  "  until  his  return,"  he  is  en- 
titled to  recover  the  agreed  compensation  for 
the  Sundays  included  in  the  time  he  spent 
away  from  home,  although  he  performed  no 
work  on  those  days.  Alfree  v.  Gates,  82  Iowa 
19,  47  N.  W.  993.  And  where  one  was  em- 
ployed as  a  superintendent  of  a  mining  cor- 
poration, his  right  to  recover  for  services  was 
not  limited  to  days  when  he  was  actually  em- 
ployed with  the  men  working  at  the  mines, 
where  the  by-law  defining  his  duties  plainly 
contemplated  other  duties  which  might  prop- 
erly be  performed  at  other  times.  Calkins  v. 
Seabury-Calkins  Consol.  Min.  Co.,  5  S.  D. 
299,  58  K  W.  797. 

Number  of  hours. —  Where  one  employed  by 
the  day,  but  not  beginning  work  on  some  days 
at  the  usual  time,  informed  his  employer  that 
he  charged  for  full  time  as  he  did  a  full  day's 
work,  to  which  no  objection  was  made,  iie 
may  recover  his  full  charge.  Willey  f.  War- 
den, 27  Vt.  655.  One  employed  to  work  a 
certain  number  of  hours  per  day  cannot  re- 
cover for  parts  of  days  less  than  the  pre- 
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scribed  number  of  hours,  where  his  failure 
to  work  is  not  due  to  any  interference  or 
neglect  on  the  part  of  the  employer,  although 
the  contract  provides  for  payment  by  the 
hour.  Wilson  v.  Lyle,  (Pa.  1889)  16  Atl. 
861. 

Implied  contract  by  assignee  to  pay  same 
wages  as  assignor. —  Where  one  is  employed 
at  stipulated  wages,  and  afterward  the  con- 
tract is  assigned  to  a  third  person,  and  the 
employment  continued  without  any  new  agree- 
ment, there  is  no  implied  contract  that  the 
employee  should  work  for  the  same  wages  for 
the  assignee,  but  only  evidence  from  which 
the  jury  may  infer  such  contract.  Connor  v, 
Hackley,  2  Mete.  (Mass.)  613. 

Construction  of  particular  contracts  as  to 
amount  of  wages  see  Jova  v.  Southern  Imp. 
Co.,  68  Hun  (N.  Y.)  559,  22  N.  Y.  Suppl. 
1031. 

54.  Wetmore  v.  C.  A.  Wetmore  Co.,  113 
Cal.  321,  45  Pac.  679.  See  also  Douglas  x\ 
Chapin,  26  Conn.  76. 

55.  Bradbury  v.  Helms,  92  111.  35. 

56.  Hackman  v.  Flory,  16  Pa.  St.  196.  See 
also  Walker  v.  Grant,  40  111.  App.  359  (hold- 
ing that  where  the  contract  provides  for  a 
given  salary  and  traveling  expenses,  the  em- 
ployer cannot  subsequently  limit  such  travel- 
ing expenses  to  a  given  sum)  ;  Flaherty  V\ 
Herring-Hall-Marvin  Safe  Co.,  22  Misc.  (N.  Y.) 
329,  49  K  Y.  Suppl.  174. 

57.  Jennings  v.  Prudential  Ins.  Co.  of 
America,  18  Misc.  (N.  Y.)  470,  42  N.  Y. 
Suppl.  50  (holding  that  a  servant  who  to 
avoid  discharge  acquiesces  in  deductions  from 
his  salary  is  estopped  to  sue  for  the  amount 
thereof)  ;  Romaine  v.  Beacon  Lith.  Co.,  13^ 
Misc.  (N.  Y.)  122,  34  N.  Y.  Suppl.  124. 

58.  Miller  v.  Cuddy,  43  Mich.  273,  5  N.  W. 
316,  38  Am.  Rep.  181. 

59.  Bryant  v.  Flight,  2  H.  &  H.  84,  3  Jur. 
681,  8  L.  J.  Exch.  189,  5  M.  &  W.  114.  But 
see  Butler  v.  Winona  Mill  Co.,  28  Minn.  205, 
9  N.  W.  697,  41  Am.  Rep.  277,  holding  that 
where  the  compensation  was  to  be  determined 
by  the  employer  at  such  amount  as,  under  all 
the  circumstances,  he  should  consider  right 
and  proper,  the  employee  could  not  recover 
more  than  the  amount  so  determined,  in  the 
absence  of  any  fraud  or  bad  faith  on  the  part 
of  the  employer,  although  such  sum  is  con- 
siderably less  than  the  reasonable  value  of 
the  services. 
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upon  to  do  so.^  If  the  compensation  is  left  optional  with  the  employee,  he  cannot 
make  an  unreasonable  and  oppressive  charge.^^  If  the  compensation  is  to  be 
iixed  by  a  third  person,  no  recovery  can  be  had  for  the  services  where  no  application 
has  been  made  to  him  to  fix  the  compensation.^^ 

(ill)  Agreement  EoR  Increase  IN  Wages.  An  agreement  for  an  increase 
of  wages  at  a  future  time,  made  when  the  contract  of  employment  is  entered 
into,  must  be  specific,^^  and  is  not  enforceable  if  it  rests  in  effect  in  the  option  of 
the  employer.^^  The  right  to  an  increase,  as  provided  for  in  the  contract,  may  be 
forfeited,^^  or  waived,^^  and  cannot  be  recovered  if  the  agreement  for  an  increase 
is  conditional  unless  such  condition  has  been  f  ulfilled.^^ 

c  Commissions.^^  The  wages  of  an  employee  may  by  contract  consist  wholly 
of  commissions  or  a  fixed  sum  and  certain  commissions.^^    Termination  of  the 


60.  Toledo,  etc.,  R.  Co.  v.  Lott,  10  Ohio 
Cir.  Ct.  249,  6  Ohio  Cir.  Dec.  447. 

61.  Van  Arman  r.  Byington,  38  111.  443. 

62.  Owen  v.  Bowen,  4  C.  &  P.  93,  19 
fi.  C.  L.  423. 

63.  See  Mackintosh  v.  Kimball,  101  N.  Y. 
App.  Div.  494,  92  N.  Y.  Suppl.  132;  Mackin- 
tosh V.  Thompson,  58  N.  Y.  App.  Div.  25,  68 
N.  Y.  Suppl.  492. 

Mistake. —  Where  a  promise  of  an  increase 
in  wages  by  reason  of  a  change  to  work  re- 
quiring greater  skill  is  followed  by  the  receipt 
of  increased  wages,  without  any  further 
agreement,  the  employer  cannot  contend  that 
the  money  was  received  by  mistake  or  with 
knowledge  of  the  overpayment  so  as  to  raise 
an  implied  promise  to  repay.  Kennedy  v. 
Murphy  Iron  Works,  9l  Mich.  500,  51  N.  W. 
1120. 

64.  Blaine  v.  Knapp,  140  Mo.  241,  41  S.  W. 
787,  holding,  under  an  agreement  for  an  in- 
crease if  at  any  time  the  character  of  the 
employee's  work  should  fairly  justify  a 
change  of  mind  on  the  part  of  the  employers, 
that  their  opinion  that  he  was  entitled  to 
such  increase  was  a  condition  to  his  right 
to  it. 

What  employer  can  afford  to  pay. —  An 

agreement  to  increase  the  wages  after  a  cer- 
tain day,  without  stating  how  much,  if  the 
employer  could  afford  to  pay  the  same,  does 
not  entitle  the  employee  to  an  increase  with- 
out a  new  contract.  Munchoff  v.  Ford,  17 
Ind.  App.  131,  46  N.  E.  357. 

65.  Kirk  v.  Hodgson,  3  Johns.  Ch.  (N.  Y.) 
400,  holding,  however,  that  where  a  clerk, 
under  contract  for  an  increase  of  salary  after 
the  first  year,  secretly  overdrew,  without  in- 
tending any  fraud,  but  on  the  faith  of  such 
increase,  he  did  not  forfeit  his  right  to  the 
increase  where  he  w^as  continued  in  the 
service. 

66.  Seeber  v.  American  Min.,  etc.,  Co.,  57 
Hun  (N.  Y.)  591,  10  N.  Y.  Suppl.  851,  hold- 
ing that  the  acceptance  of  a  partial  increase 
without  objection,  although  less  than  the 
amount  claimed,  prevented  the  employee  from 
recovering  the  latter  sum. 

67.  Arkansas. —  Van  Vleet  v.  Hayes,  56 
Ark.  128,  19  S.  W.  427. 

Colorado. —  See  McCormick  v.  Cox,  8  Colo. 
App.  17,  44  Pac,  768,  holding  that  where  an 
employee  agreed  to  work  for  half  wages  until 
ore  was  struck,  whereupon  he  was  to  be  paid 


his  back  wages  from  the  proceeds  thereof,  but 
the  proceeds  proved  inadequate  for  full  reim- 
bursement of  both  employer  and  employee, 
the  latter  could  recover  only  his  •pro  rata 
share,  in  the  absence  of  any  agreement  as  to 
priorities. 

Connecticut.  —  Woodbridge  V.  Pratt,  etc., 
Co.,  69  Conn.  304,  37  Atl.  688. 

Massachusetts. — Collett  v.  Smith,  143  Mass. 
473,  10  N.  E.  173,  holding  that  where  the  in- 
crease depended  on  the  employer  continuing 
the  business  there  was  a  continuance  of  the 
business  where  he  carried  on  the  same  busi- 
ness with  a  partner. 

Wisconsin. —  Whitworth  v.  Brown,  85  Wis. 
375,  55  N.  W.  422,  continuance  in  manufac- 
turing business. 

68.  See  also  Principal  and  Agent. 

69.  See  Gillett  v.  Deranco,  5  Rob.  (La.)  13 
(holding  that  one  employed  to  liquidate  the 
affairs  of  a  commercial  partnership  cannot 
claim  a  commission  on  the  value  of  goods 
divided  in  kind  among  the  partners,  but  may 
claim  a  compensation  proportioned  to  his 
trouble)  ;  Byrnes  v.  Baldwin,  17  Misc.  (N.  Y.) 
280,  40  N.  Y.  Suppl.  386  (holding  that,  under 
a  contract  whereby  the  employee  was  to  be 
paid  for  superintending  the  manufacture  of 
liquor  at  the  end  of  each  month,  a  certain 
sum  per  gallon  on  the  amount  of  actual  sales 
efi'ected  during  each  month,  he  is  entitled  to 
such  sum  on  every  gallon  manufactured  under 
his  superintendence,  the  amount  to  become 
due  on  the  sale  of  the  liquor,  although  it  was 
not  sold  until  after  he  left  the  employer's 
service ) . 

Consideration  for  agreement. — Where  plain- 
tifl'  was  engaged  to  work  life  insurance  for 
defendant  at  a  stated  salary,  expense  incurred 
in  boarding  defendant,  and  work  performed 
in  renewing  old  policies,  which  was  not  con- 
templated in  the  original  contract,  were  suffi- 
cient consideration  to  support  a  subsequent 
agreement  granting  him  commissions  in  addi- 
tion to  salary.  Raipe  V.  Gorrell,  105  Wis. 
636,  81  N.  W.  1009. 

Allowance  to  employee  for  sums  paid  to 
others. —  One  who  agreed  to  make  cheese  for 
a  factory,  and  to  "  make  all  the  sales  "  and 
draw  all  the  checks  for  a  certain  sum  for 
each  one  hundred  pounds  of  cheese  made,  was 
entitled,  in  addition,  to  commissions  paid  by 
him  to  brokers  in  distant  places,  whose  serv- 
ices were  necessary  in  making  sales,  and 
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employment  by  consent,^®  or  pursuant  to  an  option  in  the  contract,*^^  or  by  dis- 
charge for  cause,'^^  before  the  end  of  the  term  provided  for  in  the  contract,  does 
not,  in  the  absence  of  special  circumstances,  forfeit  the  right  to  commissions 
already  earned. 

d.  Profits  or  Products  of  Business  —  (i)  Contracts  in  General?^  Com- 
pensation for  the  services  of  an  employee  is  sometimes  fixed,  wholly  or  in  part,  at 
a  certain  per  cent  of  the  net  profits  of  the  business  in  wliich  he  is  employed.''* 


were  according  to  the  ordinary  usage.  Bils- 
borrow  v.  James,  25  Hun  (N.  Y.)  18. 

What  constitutes  expenses. —  Where  a  con- 
tract provided  for  a  salary  and  a  commission 
on  the  receipts  less  expenses,  the  cost  of  mer- 
chandise was  not  a  portion  of  the  expenses. 
Freudenberger  v.  Sternberg,  67  N.  J.  L.  297, 
51  Atl.  699. 

Time  when  payable. — Where  a  contract  pro- 
vided for  commission  on  cash  receipts,  to  be 
computed  yearly,  payable  after  three  months' 
notice,  the  commission  was  not  payable,  ex- 
cept on  three  months'  notice  after  the  termi- 
nation of  the  year.  Freudenberger  v.  Stern- 
berg, 67  N.  J.  L.  297,  51  Atl.  699. 

Where  no  time  is  fixed  for  the  payment  of 
commissions  the  commission  account  is  to  be 
deducted  at  the  end  of  the  period  of  employ- 
ment, and  a  provision  for  weekly  withdraw- 
als, to  be  charged  to  the  commission  account, 
imports  an  agreement  to  pay  such  sum  from 
week  to  week  as  provided  for  in  the  contract, 
irrespective  of  the  question  whether  commis- 
sions had  accrued  for  application  to  each 
withdrawal.  Weinberg  v.  Blum,  13  Daly 
(N.  Y.)  399;  Schwerin  v.  Rosen,  45  Misc. 
(N.  Y.)  409,  90  N.  Y.  Suppl.  407. 

Construction  of  particular  contracts  see 
Weik  f.  Williamson  Gunning  Advertising  Co., 
109  Mo.  App.  6,  84  S.  W.  144  (contract  for 
twenty-five  dollars  a  week  and  a  commission, 
with  provision  that  the  employee's  compensa- 
tion should  equal  fifty  dollars  per  week,  was 
held  to  mean  that  the  minimum  compensation 
under  the  contract  was  fifty  dollars  per 
week)  ;  Fry  v.  Hestwood,  21  Wash.  424,  58 
Pac.  206. 

Waiver  of  right  to  claim  by  laches  see  Des 
Moines  Ins.  Co.  v.  Tones,  113  Iowa  119,  84 
N.  W.  948. 

Mercantile  reports  as  evidence  to  prove 
amount  of  sales  see  Segler  v.  Bernstein,  82 
N.  Y.  App.  Div.  267,  81  N.  Y.  Suppl.  1082. 

70.  Freudenberger  v.  Sternberg,  67  N.  J.  L. 
297,  51  Atl.  699;  Mayer  v.  Goldberg,  116  Wis. 
96,  92  N.  W.  556. 

How  estimated  where  contract  terminated 
before  end  of  year. —  Where  a  contract  of  em- 
ployment of  a  manager  of  a  sales  branch  of  a 
business  provided  for  commission  on  the  cash 
receipts  less  expenses,  to  be  computed  yearly, 
the  commission  could  be  ascertained  only  by 
deducting  the  cash  receipts  of  the  whole  yeaV 
from  the  expenses,  and  reckoning  the  agreed 
percentage  of  the  proportionate  part  of  the 
residue  represented  by  the  manager's  time  of 
service  during  the  year;  the  contract  having 
been  terminated  within  such  year.  Freuden- 
berger V.  Sternberg,  67  N.  J.  L.  297,  51  Atl. 
699. 

[Ill,  B,  3,  e] 


71.  Blasdell  v.  Souther,  6  Gray  (Mass.) 
149,  holding,  however,  that  where  commis- 
sions are  to  be  based  on  the  sale  of  the  goods 
by  the  employee  during  the  term  of  the 
contract,  and  the  contract  is  terminated  by 
the  employer,  according  to  provisions  therein, 
before  it  would  otherwise  terminate,  no  com- 
missions are  payable  on  goods  then  in  the 
process  of  manufacture,  but  not  finished  or 
paid  for,  although  made  under  contracts  pro- 
cured by  the  solicitations  of  the  employee. 

72.  Abendpost  Co.  v.  Hertel,  67  111.  App. 
501,  holding  that  where  an  employee  to  solicit 
advertisements  is  properly  discharged  before 
the  expiration  of  his  term,  he  is,  in  the  ab- 
sence of  any  particular  provision  in  the  con- 
tract, entitled  to  a  commission  on  all  adver- 
tising procured  by  him  prior  to  that  time, 
although  not  then  published. 

73.  Action  for  account  as  remedy  see  Ac- 
counts AND  Accounting,  1  Cyc.  407. 

74.  Massachusetts. —  Allcott  v.  Boston 
Steam  Flour  Mill  Co.,  9  Cush.  376,  holding, 
under  a  particular  contract,  that  the  com- 
pensation was  intended  to  be  calculated  upon 
the  profits  of  an  entire  year,  and  not  on  the 
profits  of  a  part  of  a  year. 

Minnesota. —  Scase  v.  Gillette-Herzog  Mfg. 
Co.,  55  Minn.  349,  57  N.  W.  58,  holding  that 
where  the  agreement  was  for  a  percentage  of 
the  profits,  defined  as  a  certain  per  cent  of 
the  dividend  declared  for  each  year,  that  the 
employee  was  entitled  to  have  his  percentage 
computed  each  year  upon  the  net  profits  sub- 
ject to  dividend,  under  the  contract,  irre- 
spective of  whether  a  dividend  was  actually 
declared. 

New  Jersey. —  Dwyer  v.  Bonitz,  (Ch.  1895) 
31  Atl.  172,  where  a  yearly  rest  to  ascertain 
profits  at  the  end  of  the  contract  year  instead 
of  the  end  of  the  calendar  year  was  held 
proper  under  particular  circumstances. 

New  York. —  Jennery  v.  Olmstead,  90  N.  Y. 
363  (holding  that  where  an  employee  under 
a  contract  for  years  was  to  receive  a  salary 
not  to  exceed  a  certain  sum,  from  the  net 
profits,  the  employee  could  not  claim  com- 
pensation for  the  services  of  a  particular 
year  during  which  no  profits  were  made,  from 
the  profits  of  a  subsequent  year)  ;  Osbrey  V. 
Reimer,  49  Barb.  265 ;  Clapp  v.  Astor,  2  Edw. 
379,  holding  that  where  the  employee  was 
to  receive  the  dividends  or  profits  upon  a  cer- 
tain amount  of  stock  during  the  time  of  his 
employment,  which  was  not  fixed,  and  no 
dividend  was  declared  until  after  he  had  left 
the  service,  a  subsequent  dividend  could  not 
be  apportioned  in  favor  of  the  employee. 

Canada. —  Sims  v.  Harris,  1  Ont.  L.  Rep, 
445,  where  the  employment  was  for  a  year 
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Where  provision  is  also  made  for  a  fixed  salary  in  addition,  the  right  to  receive 
such  salary  is  generally  held  to  be  independent  of  whether  any  profits  are  made."^^ 
The  fact  that  a  contract  of  employment  provides  that  the  employee  shall  have  a 
share  of  the  profits  does  not  of  itself  make  the  parties  partners.'*' 

(ii)  What  Are  Net  Profits.  The  net  profits  of  a  business,  a  percentage 
of  which  an  employee  is  to  receive  for  his  services,  is  what  remains  after  all 
legitimate  expenses  thereof  have  been  paid."^^    The  interest  on  capital  invested  by 


unless  the  business  was  disposed  of  before 
the  expiration  of  that  time,  and  the  employee 
was  to  be  given  a  specified  percentage  of  the 
net  profits  of  the  business  at  the  end  of  the 
year,  and  it  was  held  that  he  was  entitled 
to  such  percentage  of  the  net  profits  up  to 
the  time  of  the  sale  of  the  business  before 
the  end  of  the  year. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  85. 

Effect  of  increase  in  amount  of  stock. — 
Where  the  salary  of  the  employee  was  to  be 
based  on  a  certain  per  cent  of  the  amount 
paid  as  dividends,  and  thereafter  the  capital 
stock  was  doubled,  it  was  held  a  question  for 
the  jury  whether  it  was  the  intent  of  the 
parties,  in  entering  into  the  contract,  that 
the  amount  of  capital  on  which  the  employee's 
interest  was  to  be  computed  was  to  remain 
the  same.  Bradburn  v.  Solvay  Process  Co., 
18  N.  Y.  App.  Div.  542,  46  N.  Y.  Suppl.  161. 

Interest  on  profits. —  An  employee  whose 
compensation  is  measured  by  a  share  in  the 
profits  is  entitled  to  interest  on  compensation 
remaining,  after  it  is  due,  in  the  hands  of  the 
emplover.  Goldsmith  f.  Latz,  96  Va.  680,  32 
S.  E.  483. 

What  constitutes  a  sale. —  A  transfer  of 
their  shares  by  all  the  stock-holders  of  a  cor- 
poration to  a  syndicate,  to  continue  the  busi- 
ness under  a  new  form  of  incorporation,  at 
the  same  place,  and  a  subsequent  transfer  of 
the  plant  and  all  the  stock  on  hand  to  the 
new  company,  is  not  a  sale  of  the  goods  man- 
ufactured by  the  company,  within  the  mean- 
ing of  a  contract  between  the  old  company 
and  a  superintendent,  under  which  he  was 
entitled  to  a  commission  on  the  profits  real- 
ized on  all  sales  of  manufactured  goods.  Wood- 
bridge  f.  Pratt,  etc.,  Co.,  69  Conn.  304,  37  Atl. 
688. 

Profits  on  goods  actually  sold  after  the  ter- 
mination of  the  employee's  contract  are  not 

to  be  considered  where  the  contract  calls  for 
a  certain  per  cent  of  the  net  profits  for  a 
certain  number  of  years  from  a  certain  date. 
Wallace  r.  Beebe,  12  Allen  (Mass.)  354.  See 
also  Briggs  v.  Groves,  9  N.  Y.  Suppl.  765 
[affirmed  in  132  N.  Y.  545,  30  N.  E.  865]. 

Half  interest  in  increase  of  live  stock. — 
Where  the  employee  is  to  receive  a  half  in- 
terest in  the  increase  in  stock  on  a  farm,  he 
is  entitled  only  to  a  half  of  the  stock  on  hand 
at  the  termination  of  the  agreement,  after 
deducting  the  full  number  furnished  by  the 
owner  at  the  commencement  of  the  hiring. 
Long  v.  Kee,  42  La.  Ann.  899,  8  So.  610. 

75.  GifTord  v.  Waters,  6  Daly  (N.  Y.)  302 
[affirmed  in  67  N.  Y.  80] ;  Coughtry  v.  Levine, 
4  Daly  (N.  Y.)  335;  Michael  v.  Kronthal,  13 


Misc.  (N.  Y.)  428,  34  N.  Y.  Suppl.  681; 
Davis  V.  Manchester,  17  R.  I.  577,  23  Atl. 
1016. 

76.  See  Partnership. 

77.  Arthur  Jordan  Co.  v.  Caylor,  36  Ind. 
App.  640,  76  N.  E.  419. 

The  phrase  "cash  receipts,  less  all  ex- 
penses," is  not  synonymous  with  "  net 
profits."  Freudenberger  v.  Sternberg,  67 
N.  J.  L.  297,  51  Atl.  699. 

Items  held  chargeable  as  expenses:  Salary 
paid  to  a  partner  (McDonald  v.  Buckstaff, 
56  Nebr.  88,  76  N.  W.  476)  ;  cost  of  materials 
consumed  and  depreciation  of  property  bought 
for  use  in  business  (Danolds  v.  Lord,  83  Hun 
(N.  Y.)  359,  31  N.  Y.  Suppl.  915)  ;  allow- 
ance for  bad  debts,  the  usual  rebates  to  the 
employer's  customers,  payment  for  repairs 
charged  to  the  account  of  the  merchandise 
repaired,  and  taxes  paid  which  had  been 
charged  to  stock  account  (Conville  v.  Shook, 
144  N.  Y.  686,  39  N.  E.  405)  ;  salary  of  book- 
keeper in  whose  employment  plaintiff  acqui- 
esced (Boisnot  v.  Wilson,  109  N.  Y.  App.  Div. 
569,  96  N.  Y.  Suppl.  581)  ;  depreciation  aris- 
ing from  the  running  out  of  the  lease  and 
the  waste  of  the  plant  and  machinery  (Rish- 
ton  V.  Grissell,  L.  R.  5  Eq.  326). 

Items  not  chargeable  as  expenses:  Salary 
for  services  rendered  by  the  master,  or  money 
expended  in  moving  the  master's  store  to  a 
new  location  (Boisnot  v.  Wilson,  109  N.  Y. 
App.  Div.  569,  96  N.  Y.  Suppl.  581),  or  de- 
terioration in  the  value  of  property  belonging 
to  one  of  the  parties  individually  (Mack  v. 
Shortle,  76  N.  Y.  App.  Div.  586,  79  N.  Y. 
Suppl.  109). 

What  constitutes  receipts. —  Outstanding 
accounts  are  properly  regarded  as  receipts  in 
the  absence  of  anything  to  show  that  they  are 
not  good  and  collectable.  Mack  v.  Shortle, 
76  N.  Y.  App.  Div.  586  79  N.  Y.  Suppl.  109. 
The  cash  surrender  value  of  a  liquor-tax  cer- 
tificate and  insurance  policy  which  were  paid 
for  out  of  the  proceeds  of  the  business  is 
properly  included  in  the  profits.  Mack  v. 
Shortle,  supra.  But  the  amount  the  master 
realized  from  the  sale  of  the  lease,  on  moving 
his  store,  should  not  be  included  in  the  profits. 
Boisnot  V.  Wilson,  109  N.  Y.  App.  Div.  569, 
96  N.  Y.  Suppl.  581. 

Profits  upon  the  sale  of  the  business  during 
a  particular  year,  that  is,  the  excess  of  the 
amount  realized  by  the  sale  over  the  esti- 
mated value,  cannot  be  included  as  the  basis 
on  which  to  figure  the  net  profits.  Rishton 
V.  Grisnell,  L.  R.  5  Eq.  326;  Sims  v.  Harris, 
1  Ont.  L.  Rep.  445. 

Profits  from  another  branch  of  business. — 
One  employed  to  conduct  a  coal  business,  to 
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the  smployer,"^^  especially  where  the  employee  had  no  knowledge  of  any  agree- 
ment between  the  employers  therefor,'^^  or  the  interest  on  loans  obtained  by  the 
employer  and  used  in  the  business,^^  is  ordinarily  not  chargeable  as  expense. 
Whether  the  amounts  paid  to  the  employee  as  a  periodical  compensation  or  as 
advances  are  chargeable  to  the  expense  account  depends  on  the  terms  of  the 
particular  contract.^^  If  an  employee  is  to  receive  a  per  cent  of  the  net  profits  of 
all  sums  realized  on  certain  contracts,  only  the  expenses  necessary  on  account  of 
such  contracts  should  be  deducted,  and  not  any  of  the  expenses  incidental  to  the 
management  of  the  employer's  business.^^ 

e.  Additional  Compensation  and  Charges  —  (i)  Extra  Work.  Unless  there 
is  an  express  agreement  to  pay  therefor,^^  or  a  uniform  and  notorious  custom 
sufficient  to  warrant  the  presumption  that  a  contract  was  made  with  reference 


be  paid  a  portion  of  the  net  profits  of  the 
business,  is  not  entitled  to  any  portion  of  the 
advance  in  value  of  the  real  estate  purchased 
by  the  coal  company  upon  which  to  locate  its 
coal  yard.  Hawley  v,  Kansas,  etc..  Coal  Co., 
48  Kan.  593,  30  Pac.  14.  So  where  the  erec- 
tion of  a  warehouse  was  not  within  the  legiti- 
mate scope  of  the  business  of  the  firm  in 
which  an  employee  was  to  have  an  interest 
in  the  profits,  he  was  not  entitled  to  commis- 
sions on  the  difference  between  the  invest- 
ment and  what  the  firm  received  from  the 
warehouse  on  dissolution.  Arasden  f.  Dun- 
ham, 78  N.  Y.  App.  Div.  33,  78  N.  Y.  Suppl. 
989. 

Bad  faith  on  part  of  employer. —  Loss  of 
receipts  or  increased  expenditures  due  to  bad 
faith  on  the  part  of  the  employer  are  to  be 
added  to  the  profits  actually  earned  in  com- 
puting the  compensation  to  be  paid  the  em- 
plovee.  McDonald  Xi.  Buckstaff,  56  Nebr.  88, 
76  N.  W.  476. 

Actions  against  employer  after  accounting. 
—  The  amount  due  the  employee  should  be 
determined  by  accountings  between  them 
without  regard  to  suits  subsequently  brought 
by  a  third  person,  or  threatened,  against  the 
employer  for  breach  of  contract;  and,  in  case 
judgment  subsequently  should  go  against  the 
employer  in  such  suits,  his  remedy  would  be 
against  the  employee  for  contribution.  El- 
bert f.  Haebler,  149  N.  Y.  343,  43  N.  E.  914. 
See  also  Morrow  v.  Murphy,  120  Mich.  204, 
79  N.  W.  193,  80  N.  W.  255. 

Property  used  by  employee. —  Where  a  fac- 
tory superintendent,  whose  compensation  was 
a  share  of  the  profits,  used  property  belong- 
ing to  it  for  himself,  he  was  chargeable  with 
the  value  thereof,  although  it  was  customary 
to  permit  the  use  of  such  property  by  the 
superintendent  and  charge  it  to  expense, 
where  it  does  not  appear  that  the  owner 
knew  the  custom.  Morrow  Vi.  Murphy,  120 
Mich.  204,  79  N.  W.  193,  80  N.  W.  255. 

The  construction  of  the  parties  of  a  prior 
similar  contract,  as  to  what  constitutes  ex- 
penses, should  be  adopted  in  construing  a 
second  contract.  Arthur  Jordan  Co.  f.  Cav- 
lor,  36  Ind.  App.  640,  76  N.  E.  419. 

78.  Morrow  Vj.  Murphy,  120  Mich.  204,  79 
N.  W.  193,  80  N.  W.  255;  Paine  v.  Howells, 
90  N.  Y.  660 ;  Rishton  v.  Grissell,  L.  R.  5  Eq. 
326. 
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79.  Buning  v.  Kittell,  4  Silv.  Sup.  (N.  Y.) 
474,  7  N.  Y.  Suppl.  485. 

80„  Selz  V.  Buel,  105  111.  122.  See  also 
McDonald  v.  Buckstaff,  56  Nebr.  88,  76  N.  W. 
476,  holding  that  interest  on  moneys  bor- 
rowed by  a  partner  for  the  benefit  of  another 
manufacturing  plant  in  which  he  was  inter- 
ested is  not  an  expense. 

81.  See  Briggs  v.  Groves,  9  N.  Y.  Suppl. 
565  [affirmed  in  132  N.  Y.  545,  30  N.  E. 
865],  where  there  was  no  salary  but  a  portion 
of  the  net  profits,  a  part  of  which  was  paid 
weekly  as  the  work  progressed,  and  it  was 
held  that  such  weekly  payments  should  not 
be  treated  as  a  part  of  the  expense  account. 
The  cases  of  Buning  v.  Kittell,  4  Silv.  Sup. 
(N.  Y.)  474,  7  N.  Y.  Suppl.  485,  and  Fuller 
v.  Miller,  105  Mass.  103,  are  therein  distin- 
guished as  involving  a  fixed  weekly  compen- 
sation in  addition  to  a  portion  of  the  net 
profits.  In  Selz  v.  Buel,  105  111.  122,  an 
employer  agreed  to  pay  a  sum  equal  to  one 
fifth  of  the  net  profits  of  the  business,  which 
sum  he  guaranteed  should  not  be  less  than 
seven  thousand  five  hundred  dollars  a  year, 
and  it  was  held  that  the  amount  to  be  paid 
the  employee  could  not  be  charged  as  an  ex- 
pense. In  Rishton  v.  Grissell,  L.  R.  5  Eq. 
326,  an  employee  was  to  have  £500  a  year 
for  his  services,  and  in  addition  the  excess  of 
a  certain  per  cent  from  the  profits  over  said 
sum,  and  it  was  held  that  the  employer  could 
not  deduct  £500  before  the  profits  were  esti- 
mated. 

82.  Re  British  Columbia,  etc.,  Spar,  etc., 
Co.,  25  L.  T.  Rep.  K  S.  653. 

83.  Statutory  regulation  see  supra,  III, 
B,  2. 

Government  employees  see  United  States. 
Letter  carriers  see  Post-Office. 
Municipal  employees  see  Municipal  Cob- 

PORATIONS. 

84.  Wilson  v.  Lyle,  (Pa.  1888)  12  Atl.  365 
(holding  that  where  so  much  an  hour  was 
fixed  as  compensation  for  work  in  excess  of 
ten  hours  a  day,  the  employee  was  not  enti- 
tled to  compensation  for  the  time  spent  in 
going  to  and  returning  from  work)  ;  Elliott's 
Estate,  15  Montg.  Co.  Rep.  (Pa.)  53  (holding 
that  a  servant  may  recover  for  extra  services 
if  he  shows  a  contract  to  that  effect,  although 
no  rate  was  agreed  upon).  See  also  Flicker 
i\  Graner,  23  Misc.  (N.  Y.)   112,  50  N.  Y. 
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thereto,^^  a  servant  cannot  ordinarily  recover  additional  compensation  for  extra 
work  within  tlie  scope  of  liis  etnployment.^^  On  the  other  hand  the  general  rule 
is  that  where  a  servant,  employed  for  a  certain  time  for  special  work,  renders 
services  outside  the  scope  of  his  employment,  on  the  request  of  the  employer, 
althouo-h  without  any  express  agreement  for  extra  compensation,  he  may  recover 
the  reasonable  value  thereof ;  but  it  has  been  held  that  tliis  rule  must  be 
cautiously  applied,  and  that  the  service  must  be  so  far  outside  of  the  sphere  of 
the  employment  as  to  indicate  a  probable  intention  on  the  part  of  the  master  to 
allow  extra  compensation  therefor.^^ 

(ii)  Promise  of  Bonus.  Where  a  bonus  is  promised  the  employee  at  a 
certain  time  and  on  certain  conditions,  he  has  no  right  thereto  until  after  such 
time,^^  nor  is  he  entitled  to  the  bonus  until  the  conditions  designated  have  been 


Suppl.  769  [affirming  22  Misc.  764,  48  N.  Y. 
Suppl.  1104]. 

85.  Schurr  v.  Savigny,  85  Mich.  144  48 
N.  W.  547. 

86.  California. —  Cany  f.  Halleck,  9  Cal. 
198. 

Georgia. —  Smith  v.  Central  R.,  etc.,  Co.,  88 
Ga.  266,  14  S.  E.  567. 

Illinois. — See  Western  Manufacturers'  Mut. 
Ins.  Co.  V.  Boughton,  136  111.  317,  26  N.  E. 
591  [affirming  37  111.  App.  183]. 

Louisiana. —  Turnell's  Succession,  34  La. 
Ann.  888. 

Michigan. —  Forster  v.  Green,  111  Mich. 
264,  69  N.  W.  647. 

Missouri. —  New  York  L.  Ins.  Co.  v.  Good- 
rich, 74  Mo.  App.  355.  See  also  Leach  v. 
Hannibal,  etc.,  R.  Co.,  86  Mo.  27,  56  Am.  Rep. 
408. 

New  York. — Lyons  v.  Jube,  17  N.  Y.  Suppl. 
664;  Perry  v.  Woodbury,  17  N.  Y.  Suppl. 
530;  Benjamin  v.  Public  Service  Pub.  Co.,  11 
N.  Y.  Suppl.  208 ;  Moffat  v.  Brooklyn,  1  N.  Y. 
Suppl.  781. 

Pennsylvania. —  Ranck  v.  Albright,  36  Pa. 
St.  367.  See  also  Delaney  v.  Grove,  162  Pa. 
St.  138,  29  Atl.  401. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  87. 

Compare  Edrington  v.  Leach,  34  Tex.  285, 
holding  that  where  one  contracts  to  serve 
half  the  time  and  to  receive  but  half  pay,  he 
may  show  that  he  served  all  the  time  and 
recover  at  the  rate  stipulated  for  in  the 
contract. 

Extra  hours. —  No  extra  compensation  can 
be  recovered  by  an  employee  for  working 
overtime,  in  the  absence  of  an  express  agree- 
ment. Luske  V.  Hotchkiss,  37  Conn.  219,  9 
Am.  Rep.  314;  Levi  v.  Reid,  91  111.  App.  430; 
Mathison  v.  New  York  Cent.,  etc.,  R.  Co.,  72 
N.  Y.  App.  Div.  254,  76  N.  Y.  Suppl.  89; 
Koplitz  V.  Powell,  56  Wis.  671,  14  N.  W. 
831;  Steam  Dredge  No.  1,  87  Fed.  760.  And 
see  supra,  III,  B,  2,  b. 

Work  on  Sunday. —  In  the  absence  of  a 
special  contract  to  pay  therefor,  a  servant 
cannot  recover  extra  compensation  for  Sun- 
day work  (Guthrie  v.  Merrill,  4  Kan.  187), 
especially  where  he  knew  that  certain  work 
would  be  required  of  him  on  Sunday  (Robin- 
son V.  Webb,  73  111.  App.  569). 

Working  during  vacation  period. —  An  em- 
ployee cannot  recover  extra  compensation,  in 


the  absence  of  any  express  agreement  there- 
for, where  he  works  during  the  time  in  which 
he  might  have  taken  a  vacation  with  pay; 
nor  can  he  recover  if  the  employer  had  re- 
fused to  allow  the  vacation.  Schurr  v.  Sa- 
vigny, 85  Mich.  144,  48  N.  W.  547. 

Presumption  against  agreement  to  pay 
extra  compensation. —  In  a  suit  for  extra  com- 
pensation brought  by  a  bookkeeper  against 
his  employer,  when  the  proof  discloses  false 
entries  by  plaintiff  in  defendant's  books,  evi- 
dencing defendant's  assent  to  pay  extra  com- 
pensation, if  unexplained  and  unsupported  by 
confirmatory  and  satisfactory  evidence,  they 
create  a  strong  presumption  against  the  de- 
mand. Levy  V.  McCan,  44  La.  Ann.  528,  10 
So.  794. 

87.  Illinois.—  Dull  v.  Bramhall,  49  111.  364. 

Indiana. —  Cincinnati,  etc.,  R.  Co,  v.  Clark- 
son,  7  Ind.  595;  Pittsburgh,  etc.,  R.  Co.  r. 
Henderson,  9  Ind.  App.  480,  36  N.  E.  376. 

Michigan. —  Lewis  v.  Roulo,  93  Mich.  475, 
53  N.  W.  622. 

Neio  York.—  Kleb  v.  Wallace,  6  N.  Y.  App. 
Div.  583,  39  N.  Y.  Suppl.  654. 

Pennsylvania. —  Delaney  v.  Grove,  162  Pa. 
St.  138,  29  Atl.  401. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  87.     See  also  Work  and  Labor. 

Questions  of  fact. —  Whether  extra  work 
Avas  regarded  by  the  servant  as  in  the  line 
of  his  employment,  from  the  fact  that  he 
made  no  demand  for  compensation  until  after 
he  was  discharged,  is  a  question  of  fact.  Sny- 
der V.  Zearfoss,  41  Wkly.  Notes  Cas.  (Pa.) 
525. 

88.  Mathison  v.  New  York  Cent.,  etc.,  R. 
Co.,  72  N.  Y.  App.  Div.  254,  76  N.  Y.  Suppl. 
89.  See  also  Houghton  v.  Kittleman,  7  Kan. 
App.  207,  52  Pac.  898  (holding  that  one  em- 
ployed as  housekeeper  cannot  recover  for 
services  as  nurse  in  addition  to  her  wages 
as  housekeeper,  when  it  does  not  appear  that 
any  agreement  was  made  to  pay  for  such 
extra  services,  or  that  the  employer  had  any 
knowledge  that  she  expected  to  charge  there- 
for) ;  Murray  v.  Griffiths,  48  Misc.  (N.  Y.) 
398,  95  N.  Y.  Suppl.  573. 

89.  Allen  v.  Aylesworth,  58  N.  J.  Eq.  349, 
44  Atl.  178. 

A  provision  that  if  the  employee  "  should 
leave  "  the  company  his  right  to  a  bonus  in 
the  stock  of  the  company,  promised  to  him  on 
the  happening  of  a  certain  contingency,  should 
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fulfilled.^^  WJieii  the  parties  mutually  terminate  a  contract  of  employment  before 
the  expiration  of  its  term,  a  bonus  already  earned  is  recoverable.^^ 

f.  Renewal  or  Continuance  of  Employment.^^  It  will  be  presumed,  in  the 
absence  of  other  proof,  where  an  employee  hired  for  a  definite  term  at  a  fixed 
price,  and  continues  in  his  employment  after  the  term  without  any  new  contract, 
that  the  parties  intended  that  he  should  be  paid  the  same  wages  which  were  payable 
to  him  under  the  original  contract.^^  There  is  no  such  presumption,  however, 
where  the  employee  continues  in  other  or  different  employment ;  where  the 
agreement  as  to  the  period  of  service  and  the  amount  of  wages  was  not  made 
until  some  time  after  the  creation  of  the  relation  or  where  the  employer 
assigns  his  contract  to  a  third  person,  and  the  employee  continues  in  the  service 


be  only  to  pro  rata  shares,  the  dismissal  of 
the  employee  was  not  a  leaving  of  the  corpo- 
ration.    Price  V.  Minot,  107  Mass.  49. 

Time  to  sue. —  Where  a  stock-holder  con- 
tracted with  an  employee  to  transfer  to  him 
certain  stock  after  a  certain  period  of  em- 
ployment, his  participating  in  the  dismissal 
of  the  employee,  and  attempting  to  terminate 
the  contract  before  the  date  stipulated,  en- 
titles the  employee  to  sue  to  establish  his 
right  to  the  stock  at  once.  Price  v.  Minot, 
107  Mass.  49. 

90.  Winter  v.  Southern  Loan,  etc.,  Co., 
(Va.  1897)  26  S.  E.  507,  holding  that  where 
the  bonus  was  conditioned  on  the  sale  of 
specific  bonds  there  was  no  implied  agree- 
ment that  the  employer  would  put  the  bonds 
on  the  market. 

Satisfactory  performance  of  services.  — 
Where  a  bonus  was  agreed  upon  if  the  serv- 
ices of  the  employee  were  satisfactory,  and 
it  was  provided  that  the  employee  might  be 
discharged  at  any  time  if  his  services  were 
not  up  to  his  employer's  expectations,  in 
which  event  he  was  to  receive  no  bonus,  the 
fact  that  the  employee  continued  in  his 
employment  until  the  end  of  the  term  was 
sufficient  evidence  that  his  services  were  sat- 
isfactory and  entitled  him  to  recover  the 
bonus.  Fischer  f.  Conhaim,  35  Misc.  (N.  Y.\ 
791,  72  N.  Y.  Suppl.  1102  [affirming  35  Misc. 
125,  71  N.  Y.  Suppl.  315].  But  where  a 
bonus  is  promised  if  the  employee  shall  faith- 
fully and  satisfactorily  perform  his  duties 
for  the  term  fixed,  the  right  thereto  depends 
on  the  employer's  decision,  at  the  end  of  the 
period  fixed  on,  as  to  the  question  of  the  em- 
ployee's faithfulness,  so  that  if  he  is  dis- 
charged for  cause  there  can  be  no  recovery. 
Dwyer  v.  Rathbone,  1  Silv.  Sup.  (N.  Y.)  418, 
5  N.  Y.  Suppl.  505.  And  see  Joseph  Camp- 
bell Preserve  Co.  v.  Holcomb,  67  Kan.  48,  72 
Pac.  552,  holding  that  where  the  payment  of 
a  bonus  was  to  depend  entirely  on  the  deter- 
mination of  the  employer  at  the  end  of  the 
services  that  the  services  were  satisfactory, 
the  employee  must  show  the  satisfaction  of 
the  employer  at  the  end  of  the  services. 

91.  Scheuer  v.  Monash,  40  Misc.  (N.  Y.) 
668,  83  N.  Y.  Suppl.  253. 

92.  Effect  in  general  see  supra,  II,  A,  8. 

93.  California. —  Hermann  v.  Littlefield, 
109  Cal.  430,  42  Pac.  443;  Nicholson  v. 
Patchin,  5  Cal.  474. 

Illinois. —  Crane  Bros.  Mfg.  Co.  i\  Adams, 
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142  111.  125,  30  N.  E.  1030  (holding  that 
where  a  corporation  has  been  paying  a  secre- 
tary a  certain  fixed  salary,  and  also  allowing 
him  to  receive  the  dividends  on  certain  stock 
as  additional  compensation,  a  withdrawal  by 
the  company  of  the  right  to  such  dividends 
does  not  take  away  the  employee's  right 
thereto  until  he  is  notified  of  such  with- 
drawal) ;  Grover,  etc.,  Sewing-Mach.  Co.  v. 
Bulkley,  48  111.  189;  Morgan  v.  McCaslin, 
114  111.  App.  427;  Moline  Plow  Co.  v.  Booth, 
17  111.  App.  574. 

Louisiana. — Sullivan  v.  New  Orleans  Stave, 
etc.,  Co.,  44  La.  Ann.  787,  11  So.  89;  Lalande 
V.  Aldrich,  41  La.  Ann.  307,  6  So.  28.  See 
also  Louisiana  Nat.  Automatic  Fire  Alarm 
Co.  V.  New  Orleans,  etc.,  R.  Co.,  115  La.  633, 
39  So.  738 ;  Vowell  v.  Metairie  Assoc.,  19  La. 
Ann.  298. 

New  Hampshire.  —  New  Hampshire  Iron 
Factory  Co.  v.  Richardson,  5  N.  H.  294. 

New  York. —  Douglass  v.  Merchants'  Ins. 
Co.,  118  N.  Y.  484,  23  N.  E.  806,  7  L.  R.  A. 
822;  Huntingdon  v.  Claffin,  38  N.  Y.  182; 
Vail  V.  Jersey  Little  Falls  Mfg.  Co.,  32  Barb. 
564;  Adams  V.  Fitzpatrick,  56  N.  Y.  Super. 
Ct.  580,  5  N.  Y.  Suppl.  181  [affirmed  in  125 
N.  Y.  124,  26  N.  E.  143];  Bacon  v.  New 
Home  Sewing-Mach.  Co.,  13  N.  Y.  Suppl.  359 
[affirmed  in  129  N.  Y.  658,  30  N.  E.  65]. 

Pennsylvania. —  Ranck  v.  Albright,  36  Pa. 
St.  367 ;  Wallace  v.  Floyd,  29  Pa.  St.  184,  72 
Am.  Dec.  620. 

Washington. —  Burden  v.  Cropp,  7  Wash. 
198,  34  Pac.  834. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  86. 

Proof  of  the  original  contract,  in  the  ab- 
sence of  sufficient  evidence  to  show  a  change 
in  the  terms  of  employment,  will  limit  the 
right  of  recovery  to  the  salary  fixed  therein. 
Mears  v.  O'Donoghue,  58  111.  App.  345. 

A  promise  ot  a  present  at  the  end  of  a  year 
in  connection  with  the  contract  of  services 
for  one  year  is  renewed,  where  the  servant 
continues  in  nis  employment  beyond  the  speci- 
fied term  for  an  additional  year  or  years, 
nothing  being  said  to  the  contrary.  Mans- 
field V.  Scott,  1  CI.  &  F.  319,  6  Eng.  Reprint 
936. 

94.  Ewing  v.  Janson,  57  Ark.  237,  21  S.  W. 
430;  Ingalls  v.  Allen,  132  111.  170,  23  N.  E. 
1026  [reversing  33  111.  App.  458].  See  also 
Reed  r.  Swift,  45  Cal.  255. 

95.  Smith  v.  Velie,  60  N.  Y.  106. 
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of  the  assignee  without  any  express  agreement  between  them  as  to  the  wages  to 
be  paid.^^ 

g.  Time  During  Which  Interest  Runs.^^  If  the  wages  are  not  payable  on  a  cer- 
tain date,^^  or  if  the  amount  due  as  wages  is  unHquidated,^^  interest  does  not  begin 
to  run  thereon  until  after  a  demand  of  payment.  On  the  other  hand,  if  wages 
are  payable  at  a  specilied  time,  the  general  rule  is  that  interest  runs  from  such 
date.^ 

h.  Waiver  or  Estoppel  of  Employee.  A  servant  who  presents  a  monthly 
account  ;^  who  gives  a  receipt  in  full  each  week  or  month  for  the  services  per- 
formed therein;^  who  accepts  periodical  payments,  without  objection,  with 
knowledge  that  the  employer  regards  them  as  payment  in  full ;  ^  or  who  acquiesces 
in  monthly  statements  rendered  by  his  employer,  and  by  which  he  is  requested  to 
advise  the  employer  of  any  error  therein,^  cannot  thereafter  claim  wages  for  such 
periods  in  excess  of  such  amounts. 

4.  Deductions  or  Forfeitures  ^  —  a.  In  General.  Forfeiture  of,  or  deductions 
from,  the  wages  agreed  to  be  paid  an  employee  ^  may  result  from  an  express  pro- 
vision therefor  in  a  contract  of  hire  ;^  or  may  follow,  independent  of  a  contract 
provision  as  to  forfeiture  or  deduction,  from  a  failure  to  fully  perform  the  serv- 


96.  Connor  t\  Hackley,  2  Mete.  (Mass.) 
613. 

97.  See,  generally,  Interest,  22  Cyc.  1547, 
et  seq. 

Interest  as  damages  for  breach  of  contract 

see  Damages,  13  Cyc.  85. 

98.  Soule  r.  Soule,  157  Mass.  451,  32  N.  E. 
663.  See  also  Padueah  Land,  etc.,  Co.  v. 
Hays,  24  S.  W.  237,  15  Ky.  L.  Rep.  517. 

99.  Dexter  v.  Collins,  21  Colo.  455,  42  Pae. 
664;  Ford  v.  Tirrell,  9  Gray  (Mass.)  401,  69 
Am.  Dec.  297;  Farr  v.  Semple,  81  Wis.  230, 
51  N.  W.  319. 

1.  Douglas  V.  Chapin,  26  Conn.  76;  Averill 
Coal,  etc.,  Co.  i\  Verner,  22  Ohio  St.  372. 
But  see  The  Elizabeth  Frith,  8  Fed.  Cas.  No. 
4,361,  1  Blatchf.  &  H.  195;  Gammell  v.  Skin- 
ner, 9  Fed.  Cas.  No.  5,210,  2  Gall.  45. 

2.  Lachine  v.  Manistique  R.  Co.,  126  Mich. 
519,  85  N.  W.  1102. 

3.  Forster  v.  Green,  111  Mich.  264,  69  N.  W. 
647 ;  Bartlett  v.  Grand  Rapids  St.  R.  Co.,  82 
Mich.  658,  46  N.  W.  1034.  See  also  Davis  v. 
Detroit  Boat  Works,  121  Mich.  261,  80  N.  W. 
38. 

4.  Levi  V.  Reid,  91  111.  App.  430. 
Presumptions. —  Where  a  servant  is  paid 

less  wages  than  he  had  been  receiving  under 
his  contract  of  employment,  and  takes  the 
money,  week  after  week,  without  objection  or 
demand  for  more,  there  is  a  legal  presump- 
tion that  the  money  is  paid  and  received 
under  an  agreement  for  a  reduction,  and  that 
the  amount  paid  and  received  is  in  full  pay- 
ment. He  cannot  remain  in  the  service  with 
a  mental  reservation  of  an  intention  to  sue 
for  an  alleged  balance  after  his  employment 
has  come  to  an  end.  Osborn  i'.  Presser,  8 
Pa.  Dist.  271. 

5.  Shade  V.  Sisson  Mill,  etc.,  Co.,  115  Cal. 
357,  47  Pac.  135. 

6.  Statutory  provisions  see  supra,  III,  B,  2. 
Amounts  earned  outside  see  supra,  III,  A,  5. 

7.  See  cases  cited  infra,  this  note. 
Willingness  to  work. —  A  contract  of  theat- 
rical employment  providing  for  weekly  pay- 


ment with  deductions  only  "  for  any  nights 
or  days  on  which  the  party  of  the  second  part 
may  not  be  able  to  perform  or  sing,  througli 
illness  or  other  unavoidable  cause,  or  at  such 
times  that  the  company  may  not  be  giving 
performances,"  does  not  authorize  a  deduc- 
tion for  an  evening  when  a  performance  was 
omitted  owing  to  the  absence  of  performers 
which  was  not  the  fault  of  either  party  to 
the  contract,  where  the  employee  was  ready 
and  willing  to  play  her  part.  Wentworth  i*. 
Whitney,  25  Pa.  Super.  Ct.  100. 

Losses  on  sales. —  Where  the  compensation 
was  to  be  one  half  the  profits  on  sales  made 
by  the  employee  subject  to  one  half  the  losses, 
the  employer  could  recover  one  half  the  losses 
without  obtaining  a  judgment  for  the  price 
of  goods  sold  by  the  employee  and  issuing  ex- 
ecution thereon  in  order  to  prove  that  such 
claim  was  uneollectable.  McLaren  v.  Stokes, 
14  N.  Y.  Suppl.  489. 

A  voluntary  dissolution  of  a  partnership, 
if  such  dissolution  occurs  before  the  end  of 
the  year  for  which  it  had  employed  a  person, 
makes  the  firm  liable  for  a  proportional  part 
of  a  sum  to  be  paid  at  the  end  of  the  year  if 
the  contract  became  void  by  "  death  or  mu- 
tual consent."  Redheffer  v.  Leathe,  15  Mo. 
App.  12. 

Deducting  pay  of  assistant. — Where  an  em- 
ployee contracted  to  employ  an  assistant  for 
the  service  of  his  employer,  without  any 
agreement  on  the  part  of  the  employee  to  pay 
such  assistant,  the  sum  so  paid  such  assistant 
cannot  be  deducted  from  the  wages  of  the 
employee.     Frazer  v.  Gregg,  20  111.  299. 

Allowance  for  shrinkages  to  driver  of  ice 
wagon  see  Warner  v.  Consolidated  Ice  Co.,  39 
N.  Y.  App.  Div.  630,  57  N.  Y.  Suppl.  6. 

8.  See  infra.  III,  B,  4,  b. 

Indefinite  agreement. —  One  rendering  serv- 
ices under  a  contract  providing  for  fixed 
wages,  and  that  a  part  of  the  wages  shall  be 
applied  to  a  claim  against  his  father,  can 
recover  the  full  amount,  in  the  absence  of  an 
agreement  as  to  the  amount  to  be  so  applied. 
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ices  to  tlie  end  of  the  term  agreed  upon  ;^  or  from  the  negligence  or  misconduct 
of  tlie  employee  in  the  course  of  his  employment.^^  Gifts  by  the  employer  to  the 
employee,  in  the  absence  of  special  circumstances,  are  not  to  be  deducted  from 
his  wages.^^ 

b.  Improper  Acts  of  Servant  —  (i)  Ah  Precluding  Any  Recovery.  A 
breach  of  the  contract  of  employment  other  than  by  quitting  the  service  may 
prevent  a  recovery  of  any  wages  thereunder,^^  as  where  the  employee  embezzles 
the  money  of  his  employer, or  commits  other  criminal  offenses,  although  not 
immediately  injurious  to  the  person  or  property  of  the  employer.^*  But  a  breach^ 
after  part  performance,  where  it  does  not  go  to  the  essence  of  the  contract,  will 
not  prevent  a  recovery  thereon,^^  except  where  the  breach  was  wilful  and  inten- 
tional.^^ If  the  employee  has  failed  to  perform  the  contract  according  to  its 
terms,  but  the  employer  has  received  the  benefit  of  the  labor  which  exceeds  the 
damage  resulting  from  the  breach  of  the  contract,  a  recovery  on  a  quantum  meruit 
is  ordinarily  permissible ;  ^'^  and  this  is  true  whether  the  labor  was  received  by  the 
assent  of  the  employer  before  the  breach  or  whether  it  was  received  after  the 
performance  of  all  the  work  which  was  in  fact  done.^^ 

(ii)  As  Ground  For  Deductions.  If  an  employee  is  negligent,  or  performs 
his  services  without  a  reasonable  amount  of  skill,  he  can  recover  only  what  his 
services  are  reasonably  worth,  or  the  contract  price  less  the  damages  resulting 
therefrom.^^    But  acts  sufficient  to  justify  a  dismissal  will  not  justify  a  refusal  to 


Vansickle  v.  Furgeson,  122  Ind.  450,  23  N.  E. 
858. 

9.  See  infra,  III,  B,  4,  c. 

10.  See  infra,  III,  B,  4,  b,  (ii). 

11.  Neal  V.  Gilmore,  79  Pa.  St.  421. 

12.  Henderson  v.  Stiles,  14  Ga.  135; 
World's  Columbian  Exposition  v.  Liesegang, 
57  111.  App.  594;  Foster  v.  Watson,  16  B. 
Mon.  (Ky.)  377. 

Gross  misconduct  in  the  course  of  his  em- 
ployment or  intentional  frauds  practised  upon 
his  employer  may  preclude  all  right  to  com- 
pensation. Prescott  V.  White,  18  111.  App. 
322.  See  also  Lilley  v.  Elwin,  11  Q.  B.  742, 
12  Jur.  623,  17  L.  J.  Q.  B.  132,  63  E.  C.  L. 
742. 

Assault  on  employer. —  Any  acts  of  vio- 
lence on  the  part  of  the  employee  incompat- 
ible with  the  employer's  peaceable  exercise 
of  all  the  rights  of  dominion  over  his  prop- 
erty, such  as  an  assault  by  the  employee  on 
the  employer,  forfeits  the  employee's  right  to 
recover  anything  under  the  contract.  Hen- 
derson V.  Stiles,  14  Ga.  135. 

Falsifying  accounts  has  been  held  to  for- 
feit the  right  to  compensation.  Paul  f  .  Min- 
neapolis Threshing  Mach.  Co.,  87  Mo.  App. 
647. 

13.  Peterson  v.  Mayer,  46  Minn.  468,  49 
N.  W.  245,  13  L.  R.  A.  72,  holding  that  to 
allow  a  dishonest  servant  to  recover  the  value 
of  his  services  less  the  amount  which  may  be 
shown  to  have  been  stolen  would  neither  sub- 
serve the  ends  of  justice  nor  tend  to  promote 
common  honesty.  Contra,  see  Massey  v.  Tay- 
lor, 5  Coldw.  (Tenn.)  447,  98  Am.  Dec.  429. 

14.  Libhart  v.  Wood,  1  Watts  &  S.  (Pa.) 
265,  37  Am.  Dec.  461 ;  Williams  v.  Eldridge, 
9  Kulp  (Pa.)  566. 

15.  Sipley  v.  Stickney,  190  Mass.  43,  76 
N.  E.  226,  5  L.  P.  A.  N.  S.  469;  Sampson  v. 
Somerset  Iron  Works  Co.,  6  Gray  (Mass.) 
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120;  Turner  v.  Kouwenhoven,  100  N.  Y.  115, 
2  N.  E.  637  (holding  that  ordinarily  the  dam- 
ages sustained  by  a  failure  to  perform  some 
of  the  conditions  of  the  contract  may  prop- 
erly be  allowed  against  the  full  amount 
claimed;  but,  unless  the  failure  is  substantial^ 
material,  and  strikes  at  the  very  essence  of 
the  contract,  or  it  appears  that  the  parties 
intended  that  any  such  violation  should  ren- 
der the  contract  of  no  effect,  it  cannot  defeat 
a  recovery ) .  See  also  Pussel  v.  New  York. 
1  Luz.  Leg.  Obs.  (N.  Y.)  323. 

A  mere  failure  to  pay  over  moneys  received, 
belonging  to  the  employer,  which  failure  may 
not  have  been  criminal,  and  may  have  been 
caused  by  a  mistake  or  neglect,  is  not  a  bar 
to  the  recovery  of  wages.  Turner  v.  Kouwen- 
hoven, 100  N.  Y.  115,  2  N.  E.  637. 

16.  Sipley  v.  Stickney,  190  Mass.  43,  76 
N.  E.  226,  5  L.  P.  A.  N.  S.  469,  holding  that 
the  "  wilful  "  failure  of  one  managing  a  farm 
for  the  owner  to  return  accurate  statements 
of  the  expenses  bars  a  recovery  for  services 
as  manager,  although  the  stipulation  of  the 
contract  for  an  accurate  statement  of  ex- 
penses is  not  of  the  essence  of  the  contract. 

17.  Downey  v.  Burke,  23  Mo.  228. 

18.  Downey  v.  Burke,  23  Mo.  228. 

19.  Parker  v.  Piatt,  74  111.  430;  Taylor  v.. 
Paterson,  9  La.  Ann.  251;  Harper  v.  Pay,  27 
Miss.  622;  Sharp  v.  Hamsworth,  3  B.  &  S. 
139,  9  Jur.  N.  S.  353,  32  L.  J.  M.  C.  33,  7 
L.  T.  Rep.  N.  S.  320,  11  Wkly.  Rep.  36,  113 
E.  C.  L.  139.  See  also  Wood  v.  Alpaugh,  43 
N.  J.  Eq.  455,  11  Atl.  469. 

The  employer  must  show  that  wages  re- 
tained by  him  to  pay  for  damages  resulting- 
from  injuries  to  third  persons  through  the 
negligence  of  his  employee  were  rightfully  re- 
tained, in  an  action  by  the  employee  to 
recover  the  amount  held  back.  Sondheimer 
r.  Troy,  etc.,  R.  Co.,  3  N.  Y.  Suppl.  444. 
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pay  less  than  the  price  stipulated,  where  such  acts  produce  no  direct  pecuniary 
damage  to  the  employer  who  did  not  discharge  the  employee,  although  aware 
thereof.^^ 

c.  Part  Performance^^  —  (i)  Entirety  of  Contract}'^  A  contract  to  render 
personal  services  for  a  specified  time,^^  as  for  a  year,^  or  years,^^  even  though  the 
wao-es  are  a  fixed  sum  per  month,^^  is  usually  considered  an  entire  contract  so  lhat 
a  recovery  thereon  can  be  had  only  upon  showing  full  performance  or  some  valid 
excuse  for  non-performance.  Where  one  employed  for  a  definite  time  under  a 
contract  fixing  the  damages  for  its  breach  is  prevented,  without  default 
either  of  himself  or  of  his  employer,  from  fulfilling  it,  he  may  recover  for 


Day  laborers. —  Where  a  man  working  by 
the  day  fails  to  exercise  ordinary  care  and 
skill,  or  to  do  his  work  in  an  ordinary,  fair, 
and  workmanlike  manner,  he  cannot  recover 
as  wages  the  value  of  work  properly  done,  but 
the  employer  is  entitled  to  a  deduction  for 
any  defect  in  the  labor  or  in  the  manner  of 
its  performance.  Eaton  v.  Woolly,  28  Wis. 
628. 

Damages  equal  to,  or  in  excess  of,  wages. — 

If  the  employer  suffers  damages  by  the  neglect 
or  unskilfulness  of  his  employee,  equal  to  or 
in  excess  of  the  wages  agreed  upon,  the  em- 
plovee  can  recover  nothing  for  his  labor. 
Byrd  f.  Boyd,  4  McCord  (S.  C.)  246,  17  Am. 
Dec.  740;  Goslin  v.  Hodson,  24  Vt.  140. 

Knowledge  of  unskilfulness. —  One  who  em- 
ploys an  unskilful  artisan,  or  tyro,  knowing 
his  deficiencies,  is  liable  to  him  for  his  usual 
prices,  however  inferior  the  performance  may 
be,  especially  when  the  work  has  been  re- 
ceived. Peters  v.  Craig,  6  Dana  (Ky.) 
307. 

Loss  charged  to  another  servant. —  It  is  no 

defense  to  a  suit  by  an  employee  for  wages 
to  show  that  the  employee  had  made  a  mis- 
take whereby  the  employer  had  suffered  loss, 
where  such  loss  had  been  charged  to  an  agent 
who  was  the  employer's  superior,  and  under 
whom  he  was  employed,  and  it  was  merely  to 
reimburse  such  agent  that  it  had  stopped  the 
wages;  such  a  course  not  being  authorized 
by  any  rule  of  the  company  known  to  the  em- 
plovee,  or  agreed  to  by  him.  Georgia  R.  Co. 
V.  Gouedy,  111  Ga.  310,  36  S.  E.  691. 

Acts  same  as  those  done  by  employer. — 
The  employer  cannot  sustain  a  counter-claim 
for  the  loss  of  wheat  left  unloaded  where  he 
gave  no  orders  as  to  any  unloading,  and  had 
himself  previously  left  wheat  exposed  in  the 
same  manner.  Rawlings  T.  Clark,  19  Colo. 
App.  214,  74  Pac.  346. 

20.  McCracken  v.  Hair,  2  Speers  (S.  C.) 
256. 

21.  Where  servant  an  infant  see  Infants, 
22  Cyc.  617. 

22.  Entire  or  severable  contracts  in  general 

see  Contracts,  9  Cyc.  648-651. 

23.  Alabama. —  Wright  v.  Turner,  1  Stew. 
29,  18  Am.  Dec.  25. 

Illinois.— Thrift  v.  Payne,  71  111.  408; 
Angle  V.  Hanna,  22  111.  429,  74  Am.  Dec.  161 ; 
Badgley  v.  Heald,  9  111.  64;  Curlee  v.  Reiger, 
45  111.  App.  544. 

Maine.—  Miller  v.  Goddard,  34  Me.  102,  56 
Am.  Dec.  638. 
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Mississippi. —  Timberlake  v.  Thayer,  71 
Miss.  279,  14  So.  446,  24  L.  R.  A.  231. 

Neio  Jersey. —  Beach  v.  MuUin,  34  N.  J.  L. 
343. 

New  York. —  Lantry  v.  Parks,  8  Cow.  63; 
McMillan  v.  Vanderlip,  12  Johns.  165,  7  Am. 
Dec.  299. 

Tennessee. —  Halloway  v.  Lacy,  4  Humphr. 
468. 

Fermonf.— Mullen  v.  Gilkinson,  19  Vt.  503. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  91. 

Contra. —  Winterhalter  v.  Johnson,  1  Ohio 
Dec.  (Reprint)  575,  10  West.  L.  J.  462. 

But  a  contract  for  ordinary  services  for  a 
stipulated  time,  where  the  wages  are  payable 
in  instalments  and  there  is  nothing  in  the 
nature  of  the  work  which  shows  that  its 
entire  performance  was  required  or  contem- 
plated "in  order  to  bind  the  employer  to  pay 
any  part  of  the  stated  compensation,  has  been 
held  not  an  entire  contract  so  that  a  com- 
plete performance  is  a  condition  precedent  to 
a  recovery  for  services  rendered.  Walsh  v. 
New  York,  etc.,  Co.,  88  N.  Y.  App.  Div.  477, 
85  N.  Y.  Suppl.  83. 

24.  See  cases  cited  infra,  this  note. 
Where  an  overseer  is  hired  for  a  year  the 

contract  is  entire.  Whitley  v.  Murray,  34 
Ala.  155;  Leaird  v.  Davis,  17  Ala.  448.  Con- 
tra, Robinson  v.  Sanders,  24  Miss.  391 ;  Har- 
iston  V.  Sale,  6  Sm.  &  M.  (Miss.)  634;  Byrd 
V.  Boyd,  4  McCord  (S.  C.)  246,  17  Am.  Dec. 
740. 

25.  Isaacs  v.  McAndrew,  1  Mont.  437,  hold- 
ing that  a  contract  for  five  years  at  so  much 
a  year,  no  provision  being  made  as  to  when 
the  employee  should  receive  pay  for  his  serv- 
ices, was  an  entire  contract  so  that  services 
for  the  whole  period  was  a  condition  prece- 
dent to  a  suit  on  the  contract. 

26.  Alabama. —  Norris  v.  Moore,  3  Ala.  676. 
Arkansas. —  Turner  r.  Baker,  30  Ark.  186. 
California. — Hutchinson  v.  Wetmore,  2  Cal. 

310,  56  Am.  Dec.  337. 

Illinois.— HanseU  v.  Erickson,  28  111.  257. 

Massachusetts. —  Davis  v.  Maxwell,  12 
Mete.  286. 

New  York. —  Henderhen  v.  Cook,  66  Barb. 
21;  Casten  v.  Decker,  3  N.  Y.  St.  429;  Reab 
V.  Moor,  19  Johns.  337. 

OTiio.— Larkin  v.  Buck,  11  Ohio  St.  561. 

Wisconsin. —  Koplitz  v.  Powell,  56  Wis. 
671,  14  N.  W.  831. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  91. 
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tlie  wages  actually  earned  less  the  liquidated  damages  actually  stipulated  for 
the  breach.^' 

(ii)  Abandonment  of  Service  by  Employee^^  —  (a)  For  Cause.  If  the 
employee  has  good  cause  for  quitting,^^  as  where  the  employer  fails  or  refuses  to 
pay  instalments  of  wages  as  they  become  due,^  he  may  recover  for  the  services 
actually  performed. 

(b)  Without  Cause.  If  one  employed  for  a  specified  time  quits  before  the 
expiration  thereof  without  adequate  cause  or  excuse,  no  recovery  can  be  had 
upon  the  contract  itself  for  the  part  performance  ;  and  the  weight  of  authority 
holds  in  such  a  case  that  there  can  be  no  recovery  upon  a  quantum  meruit^'^ 


27.  Walsh  V.  Fisher,  102  Wis.  172,  78  N.  W. 
437,  72  Am.  St.  Rep.  865,  43  L.  R.  A.  810. 

28.  Termination  of  relation  see  supra,  II,  C. 

29.  Keyser  v.  Rehberg,  16  Mont.  331,  41 
Pac.  74 ;  Gates  v.  Davenport,  29  Barb.  (N.  Y.) 
160;  Ellison  v.  Jones,  15  N.  Y.  Suppl.  356  ; 
Marsh  v.  Rulesson,  1  Wend.  (N.  Y.)  514. 
See  De  Camp  v.  Stevens,  4  Blackf.  (Ind.)  24. 

Grounds  for  abandonment  see  supra,  II,  C, 
1,  j,  (n). 

30.  Tichenor  v.  Bruckheimer,  40  Misc. 
(N.  Y.)  194,  81  N.  Y.  Suppl.  653;  Dover  v. 
Plemmons,  32  N.  C.  23. 

31.  Hill  V.  Balkcom,  79  Ga.  444,  5  S.  E. 
200;  Britton  v.  Turner,  6  N.  H.  481,  26  Am. 
Dec.  713;  Scheuer  v.  Monash,  35  Misc.  (N.  Y.) 
276,  71  N.  Y.  Suppl.  818. 

32.  A  labama. —  Pettigrew  v.  Bishop,  3  Ala. 
440;  Wright  v.  Turner,  1  Stew.  29,  18  Am. 
Dec.  25. 

Arkansas. —  Hibbard  v.  Kirby,  38  Ark.  102. 

District  of  Columbia. —  Fowler  v.  Great 
Falls  Ice  Co.,  1  MacArthur  14. 

Illinois. —  Hansell  v.  Erickson,  28  111.  257; 
Badgley  v.  Heald,  9  111.  64 ;  Eldridge  v.  Rowe, 
7  111.  91,  43  Am.  Dec.  41;  Hofstetter  v.  Gash, 
104  111.  x\pp.  455;  Eveland  v.  Van  Dyke,  78 
111.  App.  410;  American  Pub.  House  v.  Wil- 
son, .63  111.  App.  413.  Contra,  see  White  v. 
Gray,  4  111.  App.  228. 

Louisiana.  —  Bartell  v.  Lallande,  23  La. 
Ann.  317;  Callehan  v.  Stafford,  18  La.  Ann. 
556;  Hays  v.  Marsh,  11  La.  369.  This  rule 
has  been  declared  by  statute  in  Louisiana. 

Maine. —  Miller  v.  Goddard,-  34  Me.  102,  56 
Am.  Dec.  638. 

Massachusetts. —  Rice  V.  Dwight  Mfg.  Co., 
2  Cush.  80;  Davis  v.  Maxwell,  12  Mete.  286; 
Olmstead  v.  Beale,  19  Pick.  528;  Thayer  v. 
Wadsworth,  19  Pick.  349;  Stark  v.  Parker, 
2  Pick.  267,  13  Am.  Dec.  425. 

Mississippi. —  Timberlake  v.  Thayer,  71 
Miss.  279,  14  So.  446,  24  L.  R.  A.  231; 
Wooten  V.  Read,  2  Sm.  &  M.  585. 

Missouri. —  Earp  v.  Tyler,  73  Mo.  617; 
Aaron  v.  Moore,  34  Mo.  79;  Henson  v.  Hamp- 
ton, 32  Mo.  408;  Schnerr  v.  Hemp,  19  Mo. 
40 ;  Banse  r.  Tate,  62  Mo.  App.  150. 

Neio  Jersey. —  Avella  v.  Valentino,  (Sup. 
1904)  59  Atl.  1118;  Natalizzio  V.  Valentino, 
71  N.  J.  L.  500,  59  Atl.  8. 

'New  York. — Seaburn  v.  Zachmann,  99  N.  Y. 
App.  Div.  218,  90  N.  Y.  Suppl.  1005;  Eden 
V.  Silberberg,  89  N.  Y.  App.  Div.  259,  85 
N.  Y.  Suppl.  781;  Hogg  v.  Stortz,  2  E.  D. 
Smith  192;  Goldstein  v.  White,  16  N.  Y. 
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Suppl.  860;  Marsh  v.  Rulesson,  1  Wend.  514; 
Reab  v.  Moor,  19  Johns.  337;  Webb  v.  Duck- 
ingfield,  13  Johns.  390,  7  Am.  Dec.  388; 
Thorpe  r.  White,  13  Johns.  53. 

North  Carolina. —  Chamblee  v.  Baker,  95 
N.  C.  98;  Pullen  v.  Green,  75  N.  C.  215. 

0/iio.— Larkin  v.  Buck,  11  Ohio  St.  561; 
Snyder  v.  Walker,  13  Ohio  Cir.  Ct.  93,  7  Ohio 
Cir.  Dec.  99. 

South  Carolina. —  Byrd  v.  Boyd,  4  McCord 
246,  17  Am.  Dec.  740. 

Vermont. —  Mullen  v.  Gilkinson,  19  Vt. 
503;  Winn  v.  Southgate,  17  Vt.  355;  Ripley 
V.  Chipman,  13  Vt.  268;  St.  Albans  Steam 
Boat  Co.  v.  Wilkins,  8  Vt.  54;  Hair  v.  Bell, 
6  Vt.  35. 

Wisconsin.— Walsh,  v.  Fisher,  102  Wis.  172, 
78  N.  W.  437,  72  Am.  St.  Rep.  865,  43 
L.  R.  A.  810;  Diefenback  v.  Stark,  56  Wis. 
462,  14  N.  W.  621,  43  Am.  Rep.  719. 

United  States. —  The  Hudson,  12  Fed.  Cas. 
No.  6,831,  Olcott  396. 

England. —  Lamburn  v.  Cruden,  5  Jur.  151, 
10  L.  J.  C.  P.  121,  2  M.  &  G.  253,  2  Scott 
N.  R.  533,  40  E.  C.  L.  588 ;  Saunders  v.  Whit- 
tle, 33  L.  T.  Rep.  N.  S.  816,  24  Wkly.  Rep. 
406.  Contra,  see  Sinclair  v.  Bowles,  9  B.  &  C. 
92,  7  L.  J.  K.  B.  O.  S.  178,  4  M.  &  R.  1,  17 
E.  C.  L.  50;  Spain  v.  Arnott,  2  Stark.  256, 
19  Rev.  Rep.  715,  3  E.  C.  L.  400. 

Canada. —  Knox  v.  Munro,  13  Manitoba  16; 
Blake  v.  Shaw,  10  U.  C.  Q.  B.  180. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  94. 

What  constitutes  abandonment  before  end 
of  term  —  Making  up  lost  time. —  Where  a 
servant  contracts  to  labor  for  a  limited  pe- 
riod, he  cannot  be  required,  after  the  expira- 
tion of  the  period,  to  render  additional  serv- 
ices under  such  contract  to  make  up  for  lost 
time.  McDonald  v.  Montague,  30  Vt.  357; 
Bast  V.  Byrne,  51  Wis.  531,  8  N.  W.  494,  37 
Am.  Rep.  841.  Where  the  contract  is  for  a 
certain  number  of  years  and  for  such  addi- 
tional time  as  will  make  up  any  time  lost  by 
the  servant,  the  latter  is  not  bound  to  make 
up  time  during  which  the  employer  suspended 
business,  it  being  agreed  that  no  wages  should 
be  paid  during  that  time.  Pennsylvania  R. 
Co.  V.  Bost,  104  Pa.  St.  26. 

Abandonment  by  mistake. —  Where  one  em- 
ployed for  a  specified  time  quit  a  few  days 
before  the  end  of  the  term,  under  an  errone- 
ous belief  that  according  to  the  legal  mode  of 
computing  time  under  such  contracts  his 
time  was  up,  he  cannot  recover  the  balance 
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although  there  is  considerable  authority  to  the  contrary,  especially  where  the 
employer  has  received  a  benefit  from  the  labor  in  excess  of  any  damages  from  the 
breach.^  But  even  where  a  recovery  is  not  otherwise  allowable,  if  instalments  of 
wages  are  to  be  paid  at  stated  periods  under  an  entire  contract,  the  right  thereto, 
after  the  expiration  of  one  of  the  periods,  is  vested  so  as  not  to  be  affected  by  a 
subsequent  abandonment  of  the  contract.^ 

(c)  Sickness^  Deaths  or  Other  Disability.  As  has  been  previously  shown  in 
the  sections  of  another  chapter,  death  of  either  party  to  a  contract  of  employment, 
or  sickness  or  other  disability  preventing  the  employee  from  performing  the  con- 
tract, terminates  tlie  contract  unless  it  is  otherwise  agreed.^^    But  sickness,^  or 


of  wages  due  him,  although  the  employer  had 
consented  to  his  absence  during  a  part  of  the 
term  and  had  refused  to  take  him  back  after 
he  had  broken  his  contract  by  leaving.  Winn 
l\  Southgate,  17  Vt.  355. 

Return  and  refusal  of  employer  to  continue 
employment. —  Where  one  employed  for  a 
specified  time  quits,  after  working  a  part 
thereof,  but  shortly  after  returns  and  offers 
to  complete  the  contract,  to  which  the  em- 
ployer will  not  agree,  the  employee  can 
recover  nothing  for  the  time  he  has  worked. 
Nelichka  v.  Esterlv,  29  Minn.  146,  12  N.  W. 
457;  Lantry  r.  Parks,  8  Cow.  (N.  Y.)  63. 

It  is  no  excuse  that  danger  of  injury  by 
strikers  was  such  that  a  man  of  ordinary 
nerve  would  have  refused  to  continue  the 
work.  Walsh  v.  Fisher,  102  Wis.  172,  78 
N.  W.  437,  72  Am.  St.  Rep.  865,  43  L.  R.  A. 
810. 

33.  Indiana. —  Pitts  v.  Pitts,  21  Ind.  309; 
Ricks  V.  Yates,  5  Ind.  115  [overruling  in 
effect  De  Camp  v.  Stevens,  4  Blackf.  24]. 

loioa. —  Byerlee  v.  Mendel,  39  Iowa  382 ; 
Pixler  V.  Xichols,  8  Iowa  106,  74  Am.  Dec, 
298.  Compare  Haggin  v.  Garwood,  96  Iowa 
683,  65  N.  W.  989,  holding  that  where  the 
contract  provided  for  arbitration  in  case  of 
a  disagreement  as  to  the  amount  due,  if  the 
employee  left  the  service  without  the  fault 
of  the  employer,  the  contract  impliedly  pre- 
vented recovery  of  any  compensation,  where 
the  employee  left  the  service  without  excuse. 

Kansas. —  Duncan  v.  Baker,  21  Kan.  99. 

Nebraska. —  Burkholder  v.  Burkholder,  25 
Nebr.  270,  41  N.  W.  145;  Parcell  v.  McCom- 
ber,  11  Nebr.  209,  7  N.  W.  529,  38  Am.  Rep. 
366. 

Neio  Bam/pshire. —  Britton  v.  Turner,  6 
N.  H.  481,  26  Am.  Dec.  713,  which  is  the 
leading  case  to  sustain  this  view. 

{?ouih  Dakota. —  Bedow  v.  Tonkin,  5  S.  D. 
432,  59  N.  W.  222. 

'teas.— Carroll  v.  Welch,  26  Tex.  147; 
Hillyard  v.  Crabtree,  11  Tex.  264,  62  Am. 
Dec.  475 ;  Riggs  v.  Horde,  25  Tex.  Suppl.  456, 
78  Am.  Dec.  584;  Stoddard  v.  Martin,  3  Tex. 
App.  Civ.  Cas.  §  85. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  94. 

The  contract  price  for  the  services  limits 
the  amount  of  recovery.  Britton  v.  Turner, 
6  N.  H.  481,  26  Am.  Dec.  713. 

Damages  equal  to,  or  in  excess  of,  value  of 
services. —  If  the  damages  accruing  to  the  em- 
ployer by  the  breach,  where  pleaded  as  a  set- 


off, equal  or  exceed  the  value  of  the  services 
rendered,  no  recovery  can  be  had.  Pixler  v. 
Nichols,  8  Iowa  106,  74  Am.  Dec.  298. 

Payment  other  than  in  money. —  Where  one 
employed  for  a  definite  time  was  to  be  paid 
in  boarding,  clothing,  and  schooling,  and  he 
voluntarily  abandoned  the  service  before  the 
end  of  the  term,  a  promise  to  pay  in  money 
what  the  services  were  reasonably  worth,  be- 
yond the  damages,  will  not  be  implied,  the 
employer  being  always  ready  to  pay  in  the 
manner  stipulated.  Roundy  v.  Thatcher,  49 
N.  H.  526. 

34.  Alabama. —  Davis  v.  Preston,  6  Ala.  83. 
New  York. — Seaburn  v.  Zachmann,  99  N.  Y. 

App.  Div.  218,  90  N.  Y.  Suppl.  1005. 

North  Carolina. —  Chamblee  v.  Baker,  95 
N.  C.  98. 

Ohio. —  Winterhalter  v.  Johnson,  1  Ohio 
Dec.  (Reprint)  575,  10  West.  L.  J.  462. 
Contra,  Larkin  v.  Buck,  11  Ohio  St.  561. 

Pennsylvania. —  Stilley  v.  Walker,  1  Pittsb. 
Leg.  J.  98. 

England.—  Taylor  r.  Laird,  1  H.  &  N.  266, 
25  L.  J.  Exch.  329. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  94. 

35.  See  supra,  II,  C,  1,  h,  i. 

36.  Alabama. —  Hunter  v.  Waldron,  7  Ala. 
753.  See  also  Greeen  v.  Linton,  7  Port.  133, 
31  Am.  Dec.  707. 

Connecticut. —  Ryan  v.  Dayton,  25  Conn. 
188,  65  Am.  De-.  560. 

Massachusetts. —  Fuller  v.  Brown,  11  Mete. 
440. 

Minnesota. —  See  Egan  v.  Winnipeg  Base- 
ball Club,  96  Minn.  345,  104  N.  W.  947. 

Neio  York. —  Casten  v.  Decker,  3  N.  Y.  St. 
429. 

South  Dakota. —  McClellan  v.  Harris,  7 
S.  D.  447,  64  N.  W.  522,  statute. 

Vermont. —  Patrick  v.  Putnam,  27  Vt.  759; 
Hubbard  v.  Belden,  27  Vt.  645;  Seaver  v. 
Morse,  20  Vt.  620;  Fenton  v.  Clark,  11  Vt. 
557. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  100. 

But  see  Mills  v.  Buffin,  12  111.  App.  Ill, 
where  the  employee  was  ill  the  day  before  the 
quitting  and  voluntarily  resumed  work  the 
day  he  quitted,  and  in  the  meantime  engaged 
to  work  for  a  third  person,  and  it  was  held 
that  he  could  not  recover  on  a  quantum 
meruit. 

Rules  of  employer. —  No  recovery  can  be 
had  where  an  employee  leaves  his  work  by 
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death,^^  of  the  employee  is  generally  regarded  as  an  act  of  God  which  excuses 
performance  so  that  a  recovery  may  be  had  for  services  actually  performed. 
And  the  fact  that  an  employee  who  has  been  sick  does  not  return  and  offer 
to  complete  the  period  of  service,  after  his  health  is  restored,  does  not  pre- 
vent a  recovery .^^  But  where  the  sickness  ouglit  to  have  been  anticipated,  as 
in  case  of  conhnement  in  child  birth,  no  recovery  can  be  had  on  a  quantum 
meruit  after  the  servant  has  left  the  work  because  thereof.^^  Wliether  the 
recovery  is  to  be  based  upon  the  reasonable  value  of  the  services,''^  or  upon  the 
contract  wage,^^  is  the  subject  of  conflicting  decisions ;  but  at  any  event  the  dam- 
ages sustained  by  reason  of  non-performance  are  to  be  deducted.^^  Kecovery  can 
only  bo  had  for  the  completed  services,  and  not  for  services  for  tlie  entire  contract 
period,^^  and  ordinarily  no  recovery  is  allowable  for  the  time  which  the  employee 
loses  during  his  sickness  ^  or  other  disability .^^ 


reason  of  sickness,  where  a  rule  of  the  em- 
ployer provides  that  in  ease  of  sickness  em- 
ployee55  must  send  word  to  the  employer  of 
the  cause  of  their  absence,  and  the  contract 
provides  for  forfeiture  of  wages  for  failure  to 
comply  with  the  rules,  where  the  employee 
did  not  send  word  as  to  the  cause  of  his 
absence  when  sick,  although  able  to  do  so. 
Noon  V.  Salisbury  Mills,  3  Allen  (Mass.) 
340. 

37.  Clark  v.  Gilbert,  26  N.  Y.  279,  84  Am. 
Dec.  189;  Wolfe  v.  Howes,  20  N.  Y.  197,  75 
Am.  Dec.  388;  Parker  v.  Macomber,  17  R.  I. 
674,  24  Atl.  464,  16  L.  R.  A.  858;  Stubbs  v. 
Holywell  R.  Co.,  L.  R.  2  Exch.  311,  36  L.  J. 
Exch.  166,  16  L.  T.  Rep.  N.  S.  631,  15  Wkly. 
Rep.  869.  Contra,  Cutter  v.  Powell,  6  T.  R. 
320,  3  Rev.  Rep.  185. 

Contract  fixing  rights  on  death  of  party. — 
Under  a  contract  between  employer  and 
employee  for  the  payment  of  a  per  cent  of 
the  profits  of  each  year  as  wages,  and  in 
case  of  the  death  of  either  during  the  year, 
at  the  rate,  for  the  expired  term,  of  a  certain 
sum  per  annum,  the  executor  of  the  employee 
may  recover  the  proportional  part  of  the  sum 
agreed,  to  the  date  of  his  death,  although  by 
reason  of  sickness  he  stopped  work  some  time 
before.  Dunlap  v.  Montgomery,  123  Pa.  St. 
27,  16  Atl.  41. 

In  Alabama  a  rule  contrary  to  that  laid 
down  in  the  text  was  held  at  an  early  day 
(Givhan  v.  Dailey,  4  Ala.  336),  but  the  rule 
is  now  changed  by  statute  which  authorizes 
the  personal  representativec  of  a  deceased 
servant  to  recover  a  ratable  compensation  for 
services  actually  rendered  (Dryer  v.  Lewis, 
57  Ala.  551). 

38.  Seaver  t\  Morse,  20  Vt.  620. 

39.  Jennings  v.  Lyons,  39  Wis.  553,  20  Am. 
Rep.  57. 

40.  Coe  V.  Smith,  4  Ind.  79,  58  Am.  Dec. 
618;  Green  v.  Gilbert,  21  Wis.  395. 

41.  Clark  v.  Gilbert,  26  N.  Y.  279,  84  Am. 
Dec.  189.  See  also  Greene  v.  Linton,  7  Port. 
(Ala.)  133,  31  Am.  Dec.  707. 

42.  See  infra,  III,  B,  9,  d,  (ii). 

43.  Clark  v.  Gilbert,  32  Barb.  (N.  Y.)  576. 

44.  Nichols  r.  Coolahan,  10  Mete.  (Mass.) 
449 ;  Hughes  V.  Toledo  Scale,  etc.,  Register 
Co.,  112  Mo.  App.  91,  86  S.  W.  895;  Adlets 
V.  Progressive  Shoe  Co.,  84  Mo.  App.  288; 
Miller  v.  Morton,  8  Manitoba  1.  But  see 
Mott  V.  Baxter,   (Colo.  App.  1899)  56  Pac. 
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192  (holding  that  it  will  not  be  presumed 
that  any  deduction  from  the  wages  of  a 
stenographer  should  be  made  because  he  was 
necessarily  absent  a  short  time  on  account 
of  sickness,  in  the  absence  of  any  agreement 
to  the  contrary)  ;  Cuckson  v.  Stones,  1  E.  & 
E.  248,  5  Jur.  N.  S.  337,  28  L.  J.  Q.  B.  25, 
7  Wkly.  Rep.  134,  102  E.  C.  L.  248;  K.  V. 
Raschen,  38  L.  T.  Rep.  N.  S,  38. 

Construction  of  contract  as  to  pajnnent  for 
lost  time. —  A  contract  of  eiiployment,  ter- 
minable at  the  option  of  either  party  on 
notice,  provided  that  the  employee  should 
give  his  "  entire  time  and  ability "  to  his 
employer,  for  which  he  was  to  receive  a  cer- 
tain sum  per  month  "  during  said  year,  ex- 
cept the  portion  of  said  time  that,  through 
illness  or  any  other  cause,  is  not  devoted  to  " 
the  employer's  interests,  although,  if  he  sold 
a  certain  amount  of  goods  for  the  employer 
during  the  year,  there  was  to  be  no  reduction. 
It  was  held  that  where  the  employer  termi- 
nated the  contract  during  the  year,  before  the 
employee  had  sold  the  required  amount  of 
goods,  the  employee  could  not  claim  compen- 
sation for  time  lost  through  sickness.  Foster 
V.  Henderson,  29  Oreg.  210,  45  Pac.  899. 

Injuries  received  in  line  of  duty. —  A  re- 
ceiver of  a  railroad  company  is  liable  to  an 
employee  of  the  road  for  wages  during  re- 
covery from  injuries  received  in  the  line  of 
his  duty,  and  without  fault.  Missouri  Pac. 
R.  Co.  V.  Texas,  etc.,  R.  Co.,  41  Fed.  319; 
Missouri  Pac.  R.  Co.  t>.  Texas,  etc.,  R.  Co., 
33  Fed.  701. 

45.  McDonald  v.  Montague,  30  Vt.  357, 
holding  that  if  one  agrees  to  work  for  an- 
other for  a  certain  number  of  months,  and 
is  employed  under  his  agreement  until  the 
expiration  of  the  stipulated  period,  he  will 
not  be  obliged,  before  he  can  recover  for  his 
services,  to  make  up  for  time  which  he  has 
reasonably  lost  during  said  period,  neither 
will  the  employer  be  obliged  to  pay  him  for 
the  time  he  has  lost;  but  he  must  pay  him 
such  proportion  of  the  stipulated  price  for 
the  whole  period  contracted  for  as  the  time 
he  has  actually  worked  bears  to  the  whole 
time  agreed  upon. 

Attendance  as  witness. —  The  temporary  ab- 
sence of  a  servant  while  in  attendance  as  a 
witness  in  court  is  no  ground  for  deduction 
from  his  salary.  Macintyre  V.  McLeod,  27 
N.  Brunsw.  199. 


MASTER  AND  SERVANT 


[26  Cyc]  1045 


(ill)  Discharge  For  Cause.  According  to  one  line  of  cases,  the  rule  is 
establishod  that  a  dismissal  for  cause  operates  to  prevent  the  employee  from 
recovering  any  compensation  for  his  services/®  except  that  where  there  is  a  pro- 
vision for  periodical  payments  during  the  term  of  the  contract,  an  employee  who 
has  been  discharged  for  cause  may  recover,  after  the  expiration  of  one  or  more  of 
the  periods,  wages  which  have  become  due,  subject  to  recoupment  by  the  master 
for  any  damages  suffered  by  him  by  reason  of  any  neglect,  unskilfulness,  or  non- 
performance of  the  services.''^  The  more  equitable  rule,  however,  which  prevails 
in  many  states,  is  that  the  employee  is  entitled  to  yqcoyqy  pro  rata  for  the  reason- 
able vaiue  of  his  services,  not  to  exceed  the  contract  price,  up  to  the  time  of  the  dis- 
charge, taking  into  consideration  the  damages  resulting  to  the  em  ploy  er.^^  It  is 
generally  held  that  no  recovery  of  the  stipulated  wages  is  permissible  in  an  action 
upon  the  express  contract  of  hire,''^  although  it  has  been  held  that  the  action  must  be 
based  on  the  contract  and  not  on  a  quantum  meruit^  and  that  the  recovery  should 
be  the  amount  of  wages  up  to  the  time  of  discharge  less  the  legal  damages  to  the 
employer  resulting  from  the  acts  that  justified  the  termination  of  the  contract.^ 


46.  Von  Heyne  v.  Tompkins,  89  Minn.  77, 
93  N.  W.  901,  5  L.  R.  A.  N.  S.  524;  Paul 
V.  Minneapolis  Threshing  Mach.  Co.,  87  Mo. 
App.  647;  Lane  v.  Phillips,  51  N.  C.  455; 
Lilley  v.  Ehvin,  11  Q.  B.  742,  12  Jur.  623, 
17  L.  J.  Q.  B.  132,  63  E.  C.  L.  742;  Boston 
Deep  Sea  Fishing,  etc.,  Co.  v.  Ansell,  39  Ch. 

D.  339,  59  L.  T.  Rep.  N.  S.  345;  Amer  i\ 
reason,  9  A.  &  E.  548,  8  L.  J.  Q.  B.  95, 

1  P.  &  D.  398,  2  W.  W.  &  H.  81,  36  E.  C.  L. 
295;  Ridgway  v.  Hungerford  Market  Co., 
3  A.  &  E.  171,  1  Harr.  &  W.  244,  4  L.  J.  K.  B. 
157,  4  N.  &  M.  797,  30  E.  C.  L.  97  (holding 
that  where  a  justifiable  cause  of  dismissal 
exists  it  is  sufficient  to  prevent  the  recovery 
of  wages,  although  the  servant  was  not  in 
fact  dismissed  upon  that  ground,  and  that  it 
is  not  necessary  that  the  cause  relied  on  in 
the  answer  to  an  action  for  wages  should 
have  been  stated  at  the  time  of  dismissal)  ; 
Turner  t\  Robinson,  5  B.  &  Ad.   789,  27 

E.  C.  L.  333,  6  C.  &  P.  15,  25  E.  C.  L.  298, 

2  N.  &  M.  829;  Atkin  v.  Acton,  4  C.  &  P. 
208,  19  E.  C.  L.  478;  Turner  v.  Mason,  2 
D.  &  L.  898,  14  L.  J.  Exch.  311,  14  M.  &  W. 
112;  Spain  v.  Arnott,  2  Stark.  256,  19  Rev. 
Rep.  715,  3  E.  C.  L.  400.  See  also  Posey  v. 
Garth,  7  Mo.  94,  37  Am.  Dec.  183;  Hunting- 
ton r.  Claffin,  38  N.  Y.  182. 

47.  Hartman  v.  Rogers,  69  Cal.  643,  11 
Pac.  581 ;  Beach  t\  Mullin,  34  N.  J.  L.  343 ; 
Tipton  V.  Feitner,  20  N.  Y.  423;  Walsh  v. 
New  York,  etc.,  Co.,  88  N.  Y.  App.  Div.  477, 
85  N.  Y.  Suppl.  83;  Waters  v.  Davies,  55 
N.  Y.  Super.  Ct.  39,  8  N.  Y.  St.  163.  See 
also  Silberman  v.  Schwarez,  45  Misc.  (N.  Y.) 
352,  90  N.  Y.  Suppl.  382  (return  of  amounts 
deducted  from  weekly  salary)  ;  Voelckel  v. 
Banner  Brewing  Co.,  9  Ohio  Cir.  Ct.  318, 
6  Ohio  Cir.  Dec.  80. 

48.  Illinois. —  Hoffmann  v.  World's  Colum- 
bian Exposition,  55  111.  App.  290. 

Kentucky. —  Fuqua  v.  Massie,  95  Ky.  387, 
25  S.  W.  875,  15  Ky.  L.  Rep.  849. 

Louisiana. —  McWilliams  v.  Elder,  52  La. 
Ann.  995,  27  So.  352;  Jeter  v.  Penn,  28  La. 
Ann.  230,  26  Am.  Rep.  98;  Kessee  v.  May- 
field,  14  La.  Ann.  90. 

Maine. —  Lawrence  v.  Gullifer,  38  Me.  532. 


Mississippi. —  Robinson  v.  Sanders,  24  Miss. 
391  [folloidng  Hariston  v.  Sale,  6  Sm.  &  M. 
634]. 

Missouri. —  See  Parks  v.  Tolman,  113  Mo. 
App.  14,  87  S.  W.  576,  holding  that  where 
a  married  woman  obtains  employment  by 
representing  that  she  is  single,  the  employer 
is  nevertheless  liable  for  services  performed 
and  accepted  before  her  discharge. 

New  York. —  Leacock  v.  Striker,  10  N.  Y. 
Suppl.  540,  holding  that  where  one  who  has 
worked  nine  days  refuses  a  tender  of  half  a 
month's  pay,  he  cannot  recover  for  services 
rendered,  on  a  quantum  meruit. 

South  Carolina. —  Eaken  V.  Harrison,  4  Mc- 
Cord  249;  Byrd  v.  Boyd,  4  McCord  246,  17 
Am.  Dec.  740. 

Tennessee. —  Massey  v.  Taylor,  5  Coldw. 
447,  98  Am.  Dec.  429;  Children  of  Israel 
Cong.  V.  Peres,  2  Coldw.  620;  Jones  v.  Jones, 
2  Swan  605. 

Texas.— Shute  v.  McVitie,  (Civ.  App.  1903) 
72  S.  W.  433,  holding,  however,  that  the  em- 
ployee cannot  recover  his  full  salary,  although 
no  considerable  work  remained  to  be  done 
by  him  after  the  time  of  his  discharge ;  and 
also  that  the  fact  that  . his  services  had  not 
been  profitable  to  the  employer  has  no  bear- 
ing in  determining  the  compensation. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  99. 

Estimating  value  where  wages  were  to  be 
portion  of  proceeds  of  crop  see  Jeter  v.  Penn, 
28  La.  Ann.  230,  26  Am.  Rep.  98;  Lambert 
V.  King,  12  La.  Ann.  662. 

49.  Parker  v.  Farlinger,  122  Ga.  315,  50 
S.  E.  98;  Fulton  v.  Heffelfinger,  23  Ind.  App. 
104,  54  N.  E.  1079;  Walsh  v.  New  York,  etc., 
Co.,  88  N.  Y.  App.  Div.  477,  85  N.  Y.  Suppl. 
83;  Arnold  V.  Adams,  27  N.  Y.  App.  Div. 
345,  49  N.  Y.  Suppl.  1041 ;  Elliott  v.  Miller, 
17  N.  Y.  Suppl.  526;  Massey  v.  Taylor,  5 
Coldw.  (Tenn.)  447,  98  Am.  Dec.  429. 

50.  Jenkins  v.  Long,  8  Md.  132;  Hildebrand 
V.  American  Fine  Art  Co.,  109  Wis.  171,  85 
N.  W.  268,  53  L.  R.  A.  826.  See  also  Pullen 
V.  Green,  75  N.  C.  215. 

The  reason  for  the  rule  that  where  an  em- 
ployee is  prevented  from  carrying  out  his 
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Of  course,  where  the  servant  has  been  discharged  for  cause,  future  wages  cannot 
be  reeovered.^^ 

(iv)  Consent  OR  Option  TO  Terminate.  Where  the  contract  is  terminable 
at  the  option  of  either  party,  the  employee  may  quit  at  any  time  and  recover  for 
the  services  actually  performed.^^  So,  on  discharge  by  the  employer,  under  such 
a  contract,  the  employee  may  recover  f  ro  rata?^  Likewise,  when  the  parties 
terminate  the  employment  by  mutual  consent  before  the  expiration  of  the  term, 
the  contract  becomes  fully  executed,^*  and  the  employee  may  recover  for  the 
services  actually  performed."^ 

(v)  Indefinite  Term.  Where  there  is  no  term  of  service  fixed  by  the 
contract,  and  the  employee  quits  or  is  discharged,^^  he  may  recover  at  the 
stipulated  rate  for  the  time  he  has  worked. 

d.  Provisions  For  Forfeitures,  Deductions,  or  Fines  —  (i)  Validity.  A 
contract  which  provides  for  a  forfeiture  of  all  or  a  part  of  the  wages  due,  or 
a  fixed  sum,  or  a  deposit  made  at  the  time  of  entering  into  the  contract,  on 
the  occurrence  of  certain  breaches  by  the  employee,  is  generally  considered 
valid.^^  For  instance,  a  provision  for  a  forfeiture  of  wages,  on  quitting  the  serv- 
ice without  giving  a  specified  notice,  where  not  reasonable  or  oppressive,  will  be 
enforced  as  a  provision  for  liquidated  damages  but  where  the  forfeiture  cov- 
ers all  the  wages  due  at  the  time  of  the  breach,  regardless  of  the  amount,  or 


contract  by  the  justifiable  conduct  of  his  em- 
ployer in  discharging  him  that  an  action 
should  be  based  on  the  contract  for  wages 
up  to  the  time  of  the  discharge  is  that  the 
contract  is  still  in  force.  Jenkins  f.  Long. 
8  Md.  132. 

51.  Shields  v.  Carson,  102  111.  App.  38; 
Du  Quoin  Star  Coal  Min.  Co.  V.  Thorwell,  3 
111.  App.  394;  Pullen  v.  Green,  75  N.  C.  215; 
Matthews  v.  Park,  146  Pa.  St.  384,  23  Atl. 
208.  See  also  Parker  v.  Farlinger,  122  Ga. 
315,  50  S.  E.  98. 

52.  Sisk  V.  Cunningham,  8  Mo.  132;  Booth 
V.  Ratcliflfe,  107  N.  C.  6,  12  S.  E.  112; 
Whitcomb  v.  Gilman,  35  Vt.  297;  Provost  v. 
Harwood,  29  Vt.  219;  Evans  v.  Bennett,  7 
Wis.  404.  See  also  Coxe  v.  Skeen,  25  N.  C. 
443. 

53.  Youngberg  v.  Lamberton,  91  Minn.  100, 
97  N.  W.  571.  See  also  Beenel  v.  Ashton 
Plantation  Co.,  105  La.  677,  30  So.  152. 

Where  the  right  to  dismiss  on  a  specified 
notice  is  optional  -s^ith  the  employer,  such  a 
dismissal  before  the  end  of  the  term  does  not 
affect  the  employee's  right  to  his  wages  or 
commissions  already  earned.  Jenkins  v. 
Long,  8  Md.  132.  See  also  Birch  v.  Glas- 
gow Sav.  Bank,  114  Mo.  App.  711,  90  S.  W. 
746. 

54.  Jeffery  v.  Walker,  72  Hun  (N.  Y.)  628, 
25  N.  Y.  Suppl.  161;  Scheuer  v.  Monash, 
40  Misc.  (N.  Y.)  668,  83  N.  Y.  Suppl. 
253. 

55.  Given  v.  Charron,  15  Md.  502;  Stilley 
V.  Walker,  1  Pittsb.  Leg.  J.  (Pa.)  98;  Craig 
V.  Pride,  2  Speers  (S.  C.)  121;  Graham  v. 
Lewis,  2  Hill  (S.  C.)  477;  Byrd  v.  Boyd,  4 
McCord  (S.  C.)  246,  17  Am.  Dec.  740;  Mc- 
Clure  V.  Pyatt,  4  McCord  (S.  C.)  26;  Thomas 
V.  Williams,  1  A.  &  E.  685,  3  L.  J.  K.  B. 
202,  3  N.  &  M.  545,  28  E.  C.  L.  322;  Lam- 
burn  V.  Cruden,  5  Jur.  151,  10  L.  J.  C.  P. 
121,  2  M.  &  G.  253,  2  Scott  N.  R.  533,  40 
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E.  C.  L.  588.  See  34  Cent.  Dig.  tit.  "  Master 
and  Servant,"  §  101.  See  also  Trawick  i\ 
Trussell,  122  Ga.  320,  50  S.  E.  86;  Pitts  v. 
Pitts,  21  Ind.  309. 

Acquiescence  of  employer. —  An  employee 
who  voluntarily  leaves  before  the  termina- 
tion of  his  contract,  but  with  the  acquiescence 
of  the  employer,  can  recover  compensation 
for  his  services  pro  rata  on  the  basis  of  the 
contract  price.  Merrill  v.  Fish,  68  Vt.  475, 
35  Atl.  368;  Patnote  i>.  Sanders,  41  Vt.  66, 
98  Am.  Dec.  564  [followed  in  Boyle  v.  Parker, 
46  Vt.  343]. 

56.  Griffin  v.  Domas,  22  111.  App.  203. 

57.  Folev  V.  Western  New  York,  etc.,  Pv. 
Co.,  19  N.'Y.  Suppl.  826. 

58.  Myers  f.  Eehkopf,  30  111.  App.  209; 
Gallagher  v.  Christopher,  etc.,  St.  R.  Co.,  14 
Daly  (N.  Y.)  366;  Birdsall  V,  Twenty-third 
St.  R.  Co.,  8  Daly  (N.  Y.)  419;  Walls  v. 
Coleman,  11  N.  Y.  Suppl.  907.  Contra,  see 
Foster  v.  Watson,  16  B.  Mon.  (Ky.)  377, 
holding  that  the  agreement  will  ordinarily 
be  relieved  against  so  as  to  permit  the  em- 
ployee to  recover  on  a  quantum  meruit  after 
a  breach. 

Strict  construction. —  Such  contracts  are  to 
receive  a  rigidly  strict  construction.  Chicago 
City  R.  Co.  V.  Blanchard,  35  111.  App.  481. 

Validity  of  contract  where  statute  forbids 
deduction  or  forfeitures  see  supra,  II,  B, 
2,  c. 

59.  Richardson  v.  Woehler,  26  Mich.  90; 
Tennessee  Mfg.  Co.  v.  James,  91  Tenn.  154, 
18  S.  W.  262,  30  Am.  St.  Rep.  865,  15  L.  R.  A. 
211.  See  also  Schietenger  v.  Bridgeport  Knife 
Co.,  54  Conn.  64,  5  Atl.  859;  Harmon  V. 
Salmon  Falls  Mfg.  Co.,  35  Me.  447,  58  Am. 
Dec.  718;  Pottsville  Iron,  etc.,  Co.  f.  Good, 
116  Pa.  St.  385,  9  Atl.  497,  2  Am.  St.  Rep. 
614. 

What  are  liquidated  damages  in  general  see 
Damages,  13  Cyc.  89  et  seq. 
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wlietlier  arrearages  were  due  to  the  fault  of  the  employer,  although  designated  as 
liquidated  damages,  it  has  been  held  that  it  will  not  be  enforced.^^  A  contract 
for  forfeiture  is  not  invalid  for  want  of  mutuality  because  there  is  no  corre- 
sponding obligation  on  the  part  of  the  employer  to  give  a  specified  notice  before 
dismissing  an  employee.^^ 

(ii)  Existence  and  Notice  Thereof.  There  can  be  no  forfeiture  for  a 
failure  to  give  notice  of  intention  to  quit,  although  a  specified  notice  is  required 
by  the  rules  of  the  employer,  where  neither  the  contract  nor  the  rules  provide 
that  faihire  to  give  such  notice  shall  constitute  a  forfeiture.^^  However,  the  pro- 
vision for  forfeiture  need  not  be  contained  in  the  contract  of  hiring;  the  signing 
by  the  employee  of  a  receipt  providing  for  a  forfeiture  on  leaving  without  giving 
a  certain  notice,  where  the  hiring  was  by  the  week  but  for  no  fixed  time,  binds 
the  employee.^^  So  assent  to  a  rule  of  the  employer  providing  for  a  forfeiture 
may  be  inferred  from  the  employee's  knowledge  thereof  and  his  continuance  in 
the  employment  without  objection  thereto  ;^  but  mere  knowledge  of  such  a  rule 
does  not  conclusively,  and  as  a  matter  of  law,  show  such  assent.^^ 

(ill)  Construction  of  Particular  Provisions — (a)  Ahsences.  A  for- 
feiture of  wages  is  sometimes  provided  for  where  an  employee  is  absent  from 
work,^^  or  when  he  absents  himself  without  giving  notice.^^ 

(b)  Notice  of  Intention  to  Quit.^  A  stipulation  to  forfeit  part  or  all  of  the 
wages  due  on  quitting  without  giving  a  specified  notice  will  not  be  enforced  where 
the  quitting  is  not  voluntary,  as  where  the  employee  is  arrested  and  imprisoned,^^ 
or  is  kept  from  work  by  sickness  nor  can  the  forfeiture  be  enforced  where 
there  is  a  mere  temporary  absence  not  constituting  an  abandonment.'^^  But  the 
fact  that  the  employee  intended  to  be  absent  only  temporarily  will  not  avoid  a 
forfeiture  if  the  employer  might  reasonably  regard  his  leaving  and  continued 
absence  as  an  abandonment  of  the  work,  rendering  it  necessary  to  procure  another 


60.  Richardson  v.  Woehler,  26  Mich.  90; 
Schrimpf  r.  Tennessee  Mfg.  Co.,  86  Tenn.  219, 
6  S.  W.  131,  6  Am.  St.  Rep.  832. 

61.  Harmon  f.  Salmon  Falls  Mfg.  Co.,  35 
Me.  447,  58  Am.  Dec.  718;  Preston  v. 
American  Linen  Co.,  119  Mass.  400. 

62.  Hunt  V.  Otis  Co.,  4  Mete.  (Mass.)  464, 
holding  that  mere  knowledge  of  a  rule  of 
the  employer  requiring  a  specified  notice  of 
intention  to  quit,  by  one  employed  for  no 
definite  time,  does  not  authorize  a  forfeiture 
of  wages  on  his  quitting  without  giving 
notice. 

63.  Pottsville  Iron,  etc.,  Co.  i\  Good,  116 
Pa.  St.  385,  9  Atl.  497,  2  Am.  St.  Rep.  614. 

64.  Harmon  v.  Salmon  Falls  Mfg.  Co.,  35 
Me.  447,  58  Am.  Dec.  718;  Preston  v.  Ameri- 
can Linen  Co.,  119  Mass.  400. 

65.  Collins  v.  New  England  Iron  Co.,  115 
Mass.  23 ;  Bradley  v.  Salmon  Falls  Mfg.  Co., 
30  N.  H.  487. 

66.  Tomlinson  v.  Ashworth,  50  J.  P.  164, 
holding  that  where  an  employee  was  late, 
and  on  being  refused  an  entrance  said  he 
would  leave  for  the  day,  but  returned  shortly 
afterward  without  knowledge  •  of  the  super- 
intendent, and  work  was  refused  him,  he 
absented  himself  within  the  rule. 

Necessity  for  physician's  certificate. — Where 
a  contract  provided  for  forfeiture  of  all  wages 
whenever  the  employee  should  fail  to  perform, 
but  that  if  his  neglect  was  caused  by  sickness 
the  forfeiture  should  not  operate  if  a  physi- 
cian's certificate  should  be  made  stating  that 
sickness  unfitted  the  employee  to  do  his  work, 


it  was  sufficient  that  the  physician  told  the 
employee  and  others  similarly  situated  that 
they  were  unfitted  for  work  and  must  leave 
the  place  where  their  services  had  been  re- 
quired, although  he  gave  no  written  certifi- 
cate. Lyons  v.  Story,  3  E.  D.  Smith  (N.  Y.) 
113. 

67.  Taylor  v.  Carr,  30  L.  J.  M.  C.  201,  4 
L.  T.  Rep.  N.  S.  414,  9  Wkly.  Rep.  699, 
holding  that  where  an  employee  was  given 
leave  of  absence  for  half  a  day  on  his  prom- 
ise to  return  to  work  the  next  morning,  but 
he  did  not  return  until  the  following  after- 
noon, there  was  no  right  of  forfeiture,  since 
he  could  not  be  said  to  be  absent  without 
notice  merely  by  continuing  his  absence  longer 
than  the  period  which  he  had  mentioned. 

68.  Stipulation  by  employer  to  give  em- 
ployee notice  of  intent  to  discharge  see  su- 
pra, II,  C,  1,  d,  (II). 

69.  Hughes  v.  Wamsutta  Mills,  11  Allen 
(Mass.)  201. 

70.  Harrington  v.  Fall  River  Iron  Works 
Co.,  119  Mass.  82,  in  which  it  was  held  that 
where  the  employee  gives  reasonable  notice 
of  his  sicloiess  to  the  employer  and  is  absent 
only  so  long  as  he  is  unable  to  work,  such 
absence  does  not  forfeit  his  right  to  wages. 
See  also  Fuller  v.  Brown,  11  Mete.  (Mass.) 
440. 

71.  Partington  v.  Wamsutta  Mills,  110 
Mass.  467  (abandonment  depends  on  acts  of 
servant  and  not  on  his  undisclosed  inten- 
tions) ;  Heber  v.  U.  S.  Flax  Mfg.  Co.,  13 
R.  I.  303. 
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to  supply  his  place."^  The  notice  need  not  be  given  where  the  employer  reduces 
the  wages  and  the  employee  refuses  to  accept  the  reduction  and  quits  without 
giving  the  specified  notice.'^^  Where  the  provision  is  considered  as  liquidated 
damages  the  employer  need  not  show  the  amount  of  his  actual  damages."^^ 

(c)  Termination  of  Contract.  Where  a  contract  authorized  the  employer  to 
terminate  the  employment  at  any  time,  and  provides  for  a  forfeiture  of  a  month's 
salary  on  the  termination  of  the  contract,  it  has  been  held  that  the  employer  can- 
not arbitrarily  terminate  the  contract  so  as  to  be  entitled  to  retain  a  month's 
salary .'^^  And  where  a  forfeiture  of  the  compensation,  in  so  far  as  it  consists  of 
commissions  and  net  profits,  is  provided  for  in  case  the  employee  should  enter  the 
employment  of  any  person  engaged  in  the  same  business,  no  right  to  forfeit  exists 
where  he  enters  into  such  employment  after  his  discharge."^^ 

(d)  Performance  to  Satisfaction  of  Emjployer.  A  provision  that  the  employer 
may  retain  part  of  the  employee's  wages  until  the  contract  is  fulfilled  to  the 
employer's  "  entire  satisfaction "  must  be  construed  to  mean  "  reasonable " 
satisfaction.'^^ 

(e)  Fines  Against  Ball  Players,  A  discretion  vested  in  the  manager  of  a 
ball  team  to  fine  or  suspend  any  player  without  pay  does  not  authorize  him  to 
impose  a  fine  for  a  cause  wholly  disconnected  with  the  rendition  of  services  under 
the  contract.'^^  The  notice  of  suspension  is  sufiicient  where  the  contract  gives 
the  right  to  suspend  the  player  for  a  definite  period  without  pay  in  case  of  failure 
to  keep  himself  in  sound  physical  condition,  where*  it  merely  states  that  the  player 
is  suspended  without  pay  until  he  is  in  a  fit  condition  to  play  according  to  his 
contract.''^ 

e.  Waiver  of  Right  to  Deduct  or  to  Enforce  Forfeiture.  The  right  to  claim  a 
forfeiture  of  all  or  a  part  of  the  employee's  wages,  where  he  abandons  the  work 
before  the  end  of  the  term,  or  is  guilty  of  misconduct  authorizing  his  discharge, 
may  be  waived  by  acts  of  the  employer  inconsistent  with  a-n  intention  to  insist 
upon  a  forfeiture.^  For  example,  the  right  to  declare  a  forfeiture  may  be  waived 
by  an  offer  to  pay_^r<9  rata  the  wages  earned  up  to  the  time  of  quitting,^^  or  a 
tender  of  payment  in  full  for  the  services,^'^  or  the  giving  of  a  note  for  the  wages 
earned.^  So  a  continuance  of  the  employment  to  the  end  of  the  term,  after 
notice  of  the  alleged  misconduct  of  an  employee,^  or  the  taking  the  servant  back 


72.  Naylor  v.  Fall  River  Iron  Works  Co., 
118  Mass.  317. 

73.  Schietenger  v.  Bridgeport  Knife  Co.,  54 
Conn.  64,  5  Atl.  859. 

74.  Pierce  i\  Whittlesey,  58  Conn.  104,  19 
Atl.  513,  7  L.  R.  A.  286. 

Amount  forfeitable. —  Where  one  employed 
by  the  week  is  to  forfeit  all  wages  in  default 
of  notice  of  intention  to  quit,  and  the  wages 
are  ascertained  on  Thursday  but  not  paid 
until  Saturday,  an  employee  who  has  worked 
a  week,  from  Thursday  until  Thursday,  but 
leaves  on  Friday,  will  forfeit  the  wages  due 
on  the  Thursday  but  not  payable  until  Satur- 
day as  well  as  the  wages  earned  after  Thurs- 
day. Walsh  v.  Walley,  L.  R.  9  Q.  B.  367, 
43  L.  J.  Q.  B.  102,  22  Wkly.  Rep.  571. 

75.  Adams-Smith  Co.  v.  Hayward,  52  Nebr. 
79,  71  N.  W.  949. 

76.  Collins  v.  Singer  Mfg.  Co.,  53  Wis.  305, 
10  N.  W.  477. 

77.  Sloan  i\  Hayden,  110  Mass.  141.  And 
see  to  the  same  effect  Armstrong  v.  South 
London  Tramways  Co.,  55  J.  P.  340,  64  L.  T. 
Rep.  N.  S.  96. 

78.  Cross  V.  Detroit  Base  Ball  Club,  84  Mo. 
App.  526. 
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79.  Russell  v.  National  Exhibition  Co.,  60 
N.  Y.  App.  Div.  40,  69  N.  Y.  Suppl.  732. 

80.  Dayton  v.  Dean,  23  Conn.  99 ;  Cahill  v. 
Patterson,  30  Vt.  592,  holding  that  acts  and 
declarations  of  the  employer  recognizing  a 
continued  liability  to  the  employee  for  his 
wages  after  he  has  left  his  employment  are 
competent  testimony  to  show  a  waiver  of  the 
forfeiture. 

81.  Rice  X).  Dwight  Mfg.  Co.,  2  Cush. 
(Mass.)  80;  Merrill  v.  Fish,  68  Vt.  475,  35 
Atl.  368  (holding  that  a  statement  by  the 
employer  that  he  would  not  pay  the  em- 
ployee any  more  wages  until  the  expiration 
of  the  term,  made  after  knowledge  that  the 
employee  had  quit,  is  equivalent  to  a  promise 
to  pay  at  that  time)  ;  Seaver  v.  Morse,  20 
Vt.  620.  But -see  Lane  v.  Phillips,  51  N.  C. 
455. 

82.  Paine  v,  Howells,  90  N.  Y.  660;  Pat- 
note  v.  Sanders,  41  Vt.  66,  98  Am.  Dec.  564. 
See  also  Bast  v.  Byrne,  51  Wis.  531,  8  N.  W. 
494,  37  Am.  Rep.  841. 

83.  Thorpe  t\  White,  13  Johns.  (N.  Y.)  53. 

84.  Person  McCargar,  92  Minn.  294,  99 
N.  W.  885;  Wynnstay  Collieries  v.  Edwards, 
62  J.  P.  823,  79  L.  t.  Rep.  N.  S.  378.  But 
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after  an  absence,^^  is  a  waiver  of  the  right  to  insist  on  a  forfeiture  of  wages 
because  of  such  misconduct.  Likewise  vohmtary  payments  for  time  when  the 
employee  was  absent  because  of  sickness  precludes  the  right  to  deduct  therefor  on 
final  settlement.^^ 

5.  Benefit  and  Relief  Funds.  In  connection  with  manj^  enterprises  employing 
a  large  number  of  laborers  is  an  employee's  relief  association  for  their  benefit  in 
case  of  sickness  or  injury,  usually  supported  in  part  from  deductions  from  the 
wages  of  the  employees  and  voluntary  contributions  by  the  employer.^^  Gener- 
ally only  employees  of  the  company  are  entitled  to  membership,^^  the  deduction 
by  an  authorized  agent  of  the  master  of  dues  from  the  servant's  wages  being  held 
an  acceptance  of  the  application  for  membership.^^  Usually  the  rules  of  the  asso- 
ciation provide  that  the  servant  renounces  all  claims  for  damages  against  the 
master  where  he  accepts  relief  from  the  fund,^  and  that  the  right  to  participate 
in  the  relief  fund  is  forfeited  by  the  recovery  from  the  employer  of  damages  for 
personal  injuries.^^  So  generally  the  rights  of  the  servant  cease  on  his  leaving 
the  master,^  but  such  a  provision  does  not  preclude  liability  for  a  death  benefit 
where  the  employee  was  in  fact  dead  when  the  notice  of  discharge  was  sent  to 
him.^^  Acquiescence  in  the  deduction  of  a  certain  sum  per  month  for  the  fund 
and  giving  a  receipt  each  month  for  wages  in  full,  especially  where  the  employee 
has  accepted  allowances  from  the  fund,  precludes  him  from  thereafter  recovering 
such  deductions.^*  Where  the  fund  is  contributed  entirely  by  the  employer, 
any  rules  which  he  makes  regulating  the  disposition  thereof  are  binding 
on  the  employee  so  that  he  has  no  rights  therein  except  as  provided  for  by 
such  rules.^^ 

6.  Medical  Attendance.^  Except  where  provided  for  by  contract,^  an  employer 
is  not  bound  to  provide  a  servant  with  medical  attendance,^  unless  the  employer 


see  Gallagher  v.  Christopher,  etc.,  St.  R.  Co., 
14  Daly  (N.  Y.)  366;  Birdsall  v.  Twenty- 
third  St.  R.  Co.,  8  Daly  (N.  Y.)  419. 

85.  Bast  V.  Byrne,  51  Wis.  531,  8  N.  W. 
494,  37  Am.  Rep.  841;  Prentiss  v.  Ledyard, 
28  Wis.  131. 

86.  Raipe  v.  Gorrell,  105  Wis.  636,  81  N.  W. 
1009;  Dickinson  v.  Norwegian  Plow  Co.,  101 
Wis.  157,  76  N.  W.  .1108. 

87.  See,  generally.  Mutual  Benefit  In- 
surance; Railroads. 

88.  Fitzgerald  v.  Burden  Benev.  Assoc.,  69 
Hun  (N.  Y.)  532,  23  N.  Y.  Suppl.  647;  Kim- 
brough  V.  Hoffman,  6  Pa.  Super.  Ct.  60. 

89.  Burlington  Voluntary  Relief  Dept.  v. 
White,  41  Nebr.  561,  59  N.  W.  751;  Burling- 
ton Voluntary  Relief  Dept.  v.  White,  41 
Nebr.  547,  59  N.  W.  747,  43  Am.  St.  Rep. 
701 ;  Baltimore,  etc..  Employes'  Relief  Assoc. 
V,  Post,  122  Pa.  St.  579,  15  Atl.  885,  9  Am. 
St.  Rep.  147,  2  L.  R.  A.  44. 

90.  Fuller  v.  Baltimore,  etc.,  Employes' 
Relief  Assoc.,  67  Md.  433,  10  Atl.  237,  rule 
held  reasonable.  And  see  Reg.  v.  Grenier, 
30  Can.  Sup.  Ct.  42. 

91.  Baltimore,  etc.,  R.  Co.  v.  Ray,  36  Ind. 
App.  430,  73  N.  E.  942;  Walters  v.  Chicago, 
etc.,  R.  Co.,  (Nebr.  1905)  104  N.  W.  1066; 
Clinton  i\  Chicago,  etc.,  R.  Co.,  60  Nebr. 
692,  84  N.  W.  90. 

A  judgment  on  demurrer  is  not  a  judgment 
in  a  suit  against  the  employer  for  damages 
which  will  preclude  any  claim  on  the  relief 
fund,  within  a  rule  of  the  company,  since  the 
judgment  intended  by  such  a  rule  is  a  judg- 
ment awarding  the  employee  some  damages. 


O'Reilly  v.  Pennsylvania  R.  Co.,  69  N.  J.  L. 
119,  54  Atl.  233  [affirmed  in  70  N.  J.  L.  828, 
59  Atl.  1118]. 

'92.  Ulmer  v.  Minster,  16  Misc.  (N.  Y.)  42, 
37  N.  Y.  Suppl.  679  (discharge  on  account 
of  sickness)  ;  Kimbrough  v.  Hoffman,  6  Pa. 
Super.  Ct.  60,  41  Wkly.  Notes  Gas.  275 
(subsequent  acceptance  of  dues  in  ignorance 
of  servant  having  quit,  where  tendered  back 
as  soon  as  fact  discovered,  no  estoppel)  ; 
Bunch  V.  Tennessee  Mfg.  Go's.  Operatives* 
Voluntary  Relief  Assoc.,  (Tenn  Ch.  App. 
1900)  62  S.  W.  240. 

93.  Johnson  v.  Pennsylvania  R.  Co.,  26 
Misc.  (N.  Y.)  241,  55  N.  Y.  Suppl.  1050. 

94.  Mocomber  v.  Proctor,  22  . Pa.  Super.  Ct. 
483. 

95.  McNevin  v.  Solvay  Process  Co.,  32  N.  Y. 
App.  Div.  610,  53  N.  Y.  Suppl.  98  [affirmed 
in  167  N.  Y.  530,  60  N.  E.  1115]. 

96.  On  servant  injured  by  master's  negli- 
gence see  infra,  IV,  A,  1,  f. 

Authority  of  agent  to  employ  see  Princi- 
pal and  Agent. 

Liability  of  master  for  negligence  of  physi- 
cian furnished  see  infra,  IV,  A,  1,  f. 

Effect  of  customs  in  general  see  Customs 
AND  Usages,  12  Cyc.  1030. 

97.  See  infra,  HI,  B,  7. 

98.  Denver,  etc.,  R.  Co.  v.  lies,  25  Colo.  19, 
53  Pac.  222;  Evans  r.  Collier,  79  Ga.  315, 
4  S.  E.  264;  Sweetwater  Mfg.  Co.  v.  Glover, 
29  Ga.  399;  Vorass  v.  Rosenberry,  85  HI. 
App.  623;  Davis  v.  Forbes,  171  Mass.  548,  51 
N.  E.  20,  47  L.  R.  A.  170;  Wennall  v.  Ad- 
ney,  3  B.  &  P.  247,  6  Rev.  Rep.  780;  Reg.  V, 
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was  paying  nothing  for  the  services  of  the  servant,^  at  least  except  in  a  case  of 
great  emergency  where  it  is  imperative  to  save  life  or  to  prevent  great  harm.^ 
The  employer  is  not  liable  for  medical  attendance  even  where  the  employee  was 
injured  in  the  course  of  his  employment  so  as  to  make  the  employer  liable  for  the 
injuries.^  By  contract,  however,  the  employer  may  be  bound  to  furnish  medical 
attendance,^  as  where  the  employer  retains  a  portion  of  the  wages  of  each 
employee  for  medical  services/  And  in  such  a  case  the  employer  is  liable  to  the 
employee  in  damages  for  failure  to  properly  provide  medical  attendance  in  case 
the  employee  is  sick  or  injured.^  Independent  of  contract,  a  physician  cannot 
recover  from  an  employer  for  services  rendered  an  employee,*  even  where  the 
services  have  been  requested  by  the  employer,*^  except  perhaps  where  the  servant 
performs  his  services  without  compensation,^  or  where  the  employer  or  someone 
authorized  to  act  in  his  behalf  promises  to  pay  for  the  services,  or  requests  them 
where  it  is  his  duty  to  furnish  medical  attendance.* 

7.  Food,  Clothing,  and  Lodging.  Under  the  contract  the  employee  may  be 
entitled,  as  his  compensation,  or  as  a  part  thereof,  to  food,  clothing,  and  lodging. 


Smith,  8  C.  &  P.  153,  34  E.  C.  L.  662; 
Sellen  v.  Norman,  4  C.  &  P.  80,  19  E.  C.  L. 
416.  See  also  Cooper  v.  Phillips,  4  C.  &  P. 
581,  19  E.  C.  L.  659.  Contra,  see  Scarman  v. 
Castell,  1  Esp.  270. 

99.  Evans  v.  Collier,  79  Ga.  315,  4  S.  E. 
204. 

1.  Denver,  etc.,  E.  Co.  v.  lies,  25  Colo.  19, 
53  Pac.  222. 

2.  Davis  f.  Forbes,  171  Mass.  548,  51  N.  E. 
20,  47  L.  R.  A.  170. 

3.  Galveston,  etc.,  R.  Co.  v.  Rubio,  (Tex. 
Civ.  App.  1901)  65  S.  W.  1126;  Morse  V. 
Powers,  45  Vt.  300. 

4.  Southern  Pac.  Co.  v.  Mauldin,  19  Tex. 
Civ.  App.  166,  46  S.  W.  650. 

5.  Illinois  Cent.  R.  Co.  v.  Gheen,  112  Kv. 
695,  66  S.  W.  639,  68  S.  W.  1087,  23  Ky,  L. 
Rep.  1952. 

Damages. —  Where  an  employee  is  improp- 
erly refused  admission  to  the  hospital  of  the 
employer,  he  may  recover  the  cost  of  such 
skilled  surgical  treatment  and  accommoda- 
tions as  he  would  have  received  had  he  gone 
to  the  hospital;  but  where  the  employee, 
instead  of  employing  medical  attention,  ac- 
cepted the  services  of  the  local  surgeon  of 
the  employer,  the  employer  is  not  liable  for 
any  aggravation  of  his  injury  by  the  failure 
of  that  surgeon  to  give  him  proper  treatment, 
as  he  should  have  procured  aid  elsewhere. 
Illinois  Cent.  R.  Co.  v.  Gheen,  112  Ky.  695, 
66  S.  W.  639,  68  S.  W.  1087,  23  Ky.  L.  Rep. 
1952.  Where  medical  assistance  is  refused, 
the  employee  is  entitled  to  recover  for  both 
physical  and  mental  suffering.  But  damages 
suffered  by  reason  of  the  employee  being  com- 
pelled to  walk  from  the  place  where  he  was 
taken  sick  to  his  home,  by  reason  of  his  lack 
of  funds  to  pay  railroad  fare,  and  the  em- 
ployer's refusal  to  transport  him,  are  not  re- 
coverable, since  too  remote.  Galveston.,  etc., 
R.  Co.  V.  Rubio,  (Tex.  Civ.  App.  1901)  65 
S.  W.  1126. 

Continuance  of  the  medical  attention  so 
long  as  the  sickness  or  injury  requires  it  is 
necessary,  in  the  absence  of  any  understand- 
ing to  the  contrary;  and  the  employee  is 
not  bound  by  rules  adopted  by  the  employer 
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after  he  entered  the  employment,  and  shortly 
before  the  injury  and  not  within  the  knowl- 
edge of  tne  employee,  to  the  effect  that  the 
treatment  would  continue  so  long  as  the 
surgeon  deemed  necessary  and  that  benefits 
would  not  be  given  for  injuries  received  in 
a  fight.  Scanlon  v,  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1905)  86  S.  W.  930. 

Free  transportation. —  The  duty  to  furnish 
free  medical  attendance  may  include  the  duty 
to  furnish  free  transportation  to  the  em- 
ployer's hospital,  where  such  free  transporta- 
tion is  the  custom  of  the  employer;  and  the 
employee  is  entitled  to  damages  for  increased 
suffering  due  to  the  refusal  of  the  employer's 
foreman  to  wire  for  a  free  pass  to  the  hos- 
pital, where  it  was  his  duty  so  to  do.  Gulf, 
etc.,  R.  Co.  V.  Harney,  (Tex.  Civ.  App.  1899) 
54  S.  W.  791. 

6.  Sweet  Water  Mfg.  Co.  v.  Glover,  29  Ga. 
399 ;  Malone  f.  Knickerbocker  Ice  Co.,  88  Wis. 
542,  60  N.  W.  999;  Wennall  v.  Adney,  3 
B.  &  P.  247,  6  Rev.  Rep.  780;  Atkins  v.  Ban- 
well,  2  East  505.  And  see  Scarman  v.  Castell, 
1  Esp.  270. 

7.  Jesserich  v.  Walruff,  51  Mo.  App.  270. 
But  see  Sellen  v.  Norman,  4  C.  &  P.  80,  19 
E.  C.  L.  416,  holding  that  if  a  master  calls  in 
his  physician  to  attend  his  servant  he  will 
not  be  allowed  to  deduct  the  charge  for  such 
medical  attendance  out  of  the  servant's 
wages  unless  there  is  a  special  contract  be- 
tween master  and  servant  therefor. 

8.  Wells  V.  Kennerly,  4  McCord  (S.  C.) 
123  (slave)  ;  Clark  v.  Waterman,  7  Vt.  76,  29 
Am.  Dec.  150. 

9.  See  Florida  Southern  R.  Co.  v.  Steen, 
45  Fla.  313,  34  So.  571  (holding,  however, 
that  a  physician  employed  by  the  relief  and 
hospital  department  of  a  railroad  company  to 
treat  an  injured  employee  in  an  emergency, 
for  no  definite  period,  cannot  recover  for 
services  rendered  after  notice  that  they  were 
no  longer  needed,  because  the  hospital  sur- 
geons were  ready  to  take  care  of  the  case)  ; 
Cooper  V.  Phillips,  4  C.  &  P.  581,  19  E.  C.  L. 
659. 

10.  Cook  V.  Bates,  88  Me.  455,  34  Atl.  266 
(holding  that  an  employer  could  sue  his  em- 
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But  ordinarily  there  is  no  implied  contract  to  furnish  it,^'  even  where  the 
employee  is  injured  in  the  performance  of  his  duties.^^  A  termination  of  the 
employment  usually  ends  the  right  to  food,  clothing,  or  lodging.^^ 

8.  Payment^'*  —  a.  Time  When  Due.^^  Except  where  regulated  by  statute,^Hhe 
time  when  wages  are  payable  is  to  be  determined  by  the  original  contract  of  hire 
or  subsequent  agreements.^^  But  a  wrongful  discharge  renders  the  wages  already 
earned  at  once  due  and  payable.^^  The  right  to  monthly  payments,  as  provided 
for  by  the  contract,  is  not  waived  by  neglecting  to  demand  the  wages  each 
raontli.^  Under  an  employment  by  the  day,  week,  or  month,  for  no  fixed  time, 
with  no  agreement  as  to  the  time  of  payment,  the  wages  are  due  at  the  close  of 
each  day,  week,  or  month,  as  the  case  may  be.^^  If  neither  the  amount  of  wages 
nor  the  time  of  payment  are  specified  the  wages  do  not  accrue  monthly.^  It  has 
already  been  stated  that  a  contract  to  work  for  an  entire  number  of  months  at  a 
specified  sum  per  month  is  an  entire  contract  ;^  and  it  follows  that  where  there  is 
no  agreement  as  to  the  time  when  the  monthly  wages  are  payable  they  are  not 


ployee  for  board  where  the  latter  agreed  to 
serve  for  his  board  but  instead  sued  for  the 
value  of  his  services  and  recovered  therefor 
by  default  of  the  employer  in  defending)  : 
Nichols  V.  Coolahan,  10  Mete.  (Mass.)  449 
(holding,  where  one  agreed  to  pay  an  em- 
ployee so  much  per  month  and  board,  and  no 
charge  was  made  for  time  while  the  employee 
was  sick,  that  the  employer  could  not  re- 
cover for  board  of  the  employee  while  sick)  ; 
Spencer  r.  Storrs,  38  Vt.  156  (holding  that, 
where  one  agreed  to  work  for  his  board  and 
clothes,  and  worked  for  some  six  months 
until  the  fall  of  the  year  and  received  board, 
but  no  clothes,  the  employee  could  recover 
the  reasonable  value  of  the  services  because 
of  the  breach  for  failure  to  furnish  clothes 
for  the  winter)  ;  Griffin  v.  Tyson,  17  Vt.  35 
(holding  that,  where  the  employee  is  to  be 
boarded  by  the  employer  in  a  particular  way 
or  at  a  particular  place,  the  employee  has  no 
right  to  procure  his  board  in  a  different  way 
in  a  place  not  designated  and  charge  the  em- 
ployer therefor,  without  showing  some  failure 
of  performance  on  the  part  of  the  employer). 

Board  of  children  of  servant. —  Where  a 
woman  worked  as  housekeeper,  without  any 
express  agreement  as  to  wages,  but  with  the 
understanding  that  she  should  be  entitled  to 
free  board  for  her  son,  and  brought  with  her 
two  sons  who  were  boarded  by  her  employer, 
he  had  a  right  to  offset  against  her  claim  for 
wages  a  reasonable  amount  for  the  board  of 
her  second  son.  Fletcher  f.  Massey,  49  III. 
App.  36. 

Board  while  sick. —  Where  a  servant  con- 
tracted to  AYork  for  a  certain  sum  per  month 
and  board,  and  was  sick  so  as  to  be  unable  to 
work  for  a  few  weeks,  during  which  time  no 
charge  was  made  for  services,  the  master 
cannot  charge  the  servant  for  board  during 
the  sickness.  Nichols  v.  Coolahan,  10  Mete. 
(Mass.)  449. 

Agreement  to  furnish  house  as  creating  re- 
lation of  landlord  and  tenant  see  Landlord 
AND  Tenant,  24  Cyc.  880. 

11.  See  Godbold  v.  Harrison,  McGloin  (La.) 
31,  holding,  however,  that  where  one  had  been 
employed  several  years  by  another,  during 
which  time  his  salary  had  been  several  times 


increased,  and  throughout  his  board  had  been 
considered  as  included,  without  special  men- 
tion, that  he  had  the  right  to  suppose,  in 
subsequent  negotiations  about  salary,  that 
board  is  included. 

12.  Chicago,  etc.,  R.  Co.  x.  Behrens,  9  Ind. 
App.  575,  37  N.  E.  26. 

13.  Bowman  v.  Bradley,  151  Pa.  St.  351,  24 
Atl.  1062,  17  L.  R.  A.  213,  holding  that  the 
termination  ends  right  to  occupy  house  be- 
longing to  employer.  But  see  on  this  propo- 
sition Seal  f.  Erwin,  2  Mart.  N.  S.  (La.) 
245,  where  discharge  of  employee  was  held 
not  to  authorize  withholding  of  provisions 
promised. 

14.  Statutory  provisions  as  to  payment  in 
goods  see  supra,  111,  B,  2,  c,  (m). 

15.  Time  to  sue  see  infra,  111,  B,  9,  e. 

16.  See  supra,  111,  B,  2,  c,  (ii). 

17.  Reynolds  v.  Reeder,  104  Mich,  265,  62 
N.  W.  355,  holding,  under  a  contract  to  sell  a 
certain  amount  of  goods  in  a  year  for  a  speci- 
fied compensation,  with  a  commission  on  the 
goods  sold  over  that  amount,  there  being  no 
time  stated  for  the  payment  of  the  compensa- 
tion, that  it  is  payable  when  goods  are  sold 
of  the  value  stated. 

Time  of  pa5mient  indefinite. —  Where  one 
was  employed  as  care-taker  of  a  mine,  one 
half  of  his  wages  to  be  paid  at  the  end  of 
each  month  and  one  half  when  the  mining 
company  should  resume  work  or  dispose  of  its 
property,  it  was  an  implied  condition  that 
operations  should  be  resumed  or  the  property 
sold  within  a  reasonable  time,  so  that  the 
employee  could  recover  the  balance  after  the 
lapse  of  four  years,  although  work  had  not 
been  resumed  nor  the  property  disposed  of. 
Hood  V.  Hampton  Plains  Exploration  Co.,  106 
Fed.  408. 

18.  Booth  V.  Ratcliffe,  107  N.  C.  6,  12  S.  E. 
112. 

19.  See  Hood  v.  Hampton  Plains  Explora- 
tion Co.,  106  Fed.  408. 

20.  White  v.  Atkins,  8  Cush.  (Mass.)  367. 

21.  De  Lappe  v.  Sullivan,  7  Colo.  182,  2 
Pac.  926. 

22.  Mixer  v.  Mixer,  2  Cal  App.  227,  83 
Pac.  273. 

23.  See  supra.  III,  B,  4,  c,  (i). 
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payable  until  the  end  of  tlie  term.'^^  It  lias  been  held  that  an  agreement  to  pay  a 
yearly  salary  is  simply  an  agreement  to  pay  so  much  for  services  by  or  for  the 
year,  and  does  not  mean  that  the  amount  is  to  be  paid  at  any  particular  time,  in 
the  absence  of  any  usage  or  understanding,  express  or  implied,  to  that  effect.^ 
Faihire,  through  sickness,  to  fully  perform  the  contract  precludes  the  right  to 
payment  for  the  services  actually  performed  before  the  end  of  the  term.^^ 

b.  Satisfaction.  What  constitutes  a  payment  or  an  accord  and  satisfaction  ^ 
of  a  claim  for  wages  is  governed  by  the  rules  generally  pertaining  thereto. 
Dealings  between  the  employer  and  his  agent,  where  the  employee  is  not  actually 
paid,  do  not  relieve  the  employer  from  liability.^^  If  payments  of  wages  have 
been  made  on  account,  and  thereafter  the  employee  quits  before  the  expiration  of 
the  term,  and  is  defeated  in  an  action  to  recover  for  his  services,  the  employer 
cannot  recover  the  amount  of  the  part  payment  previously  made.^° 

9.  Actions  —  a.  Nature  and  Form  of  Remedy.  Whether  an  action  to  recover 
compensation  shall  be  based  on  the  contract  itself  or  on  a  quantum  meruit 
depends  on  the  principles  governing  actions  on  contracts  in  general.^^  An  action 
for  an  accounting  is  usually  not  maintainable.^ 

b.  Conditions  Precedent.  The  service  upon  the  employer  of  a  notice  of  tlie 
particulars  of  the  employee's  claim  is,  where  provided  for  by  contract,  a  condition 
precedent  to  an  action  for  wages.^  So  a  certificate  of  a  third  person  may  consti- 
tute a  condition  precedent,^^  although  a  recovery  is  permissible  notwithstanding  a 
failure  to  furnish  a  certificate  where  it  is  unreasonably  witliheld.^^ 


24.  Larkin  v.  Buck,  11  Ohio  St.  561;  Tebo 
f.  Ballard,  36  Vt.  612.  Compare  In  re  Sheets 
Lumber  Co.,  52  La.  Ann.  1337,  27  So.  809. 
Contra,  Osgood  v.  Paragon  Silk  Co.,  19  Misc. 
(N.  Y.)  186,  43  N.  Y.  Suppl.  271  (uniform 
practice  to  pay  in  monthly  instalments)  ; 
Heim  v.  Wolf,  1  E.  D.  Smith  (N.  Y.)  70; 
Winterhalter  v.  Johnson,  1  Ohio  Dec.  (Ee- 
print)  575,  10  West.  L.  J.  462.  And  see 
Stone  V.  Bancroft,  139  Cal.  78,  70  Pae.  1017, 
72  Pac.  717. 

25.  Soule  V.  Soule,  157  Mass.  451,  32  N.  E. 
663. 

26.  Tebo  v.  Ballard,  36  Vt.  612. 

27.  See  Payment. 

28.  See  Accord  and  Satisfaction,  1  Cyc. 
305. 

29.  Kruse  v.  Seiffert,  etc..  Lumber  Co.,  108 
Iowa  352,  79  N.  W.  118  (holding  that  pay- 
ment by  the  employer  to  his  agent  of  the 
wages  of  an  employee  hired  by  the  agent  will 
not  relieve  the  employer  from  liability  where 
the  agent  does  not  make  the  payment)  ; 
Noble  f.  The  Northern  Illinois,  23  Iowa  109 
(holding  that  an  employee  may  recover  the 
balance  of  his  wages,  although  the  employer's 
agent  has  fraudulently  taken  from  the  em- 
ployee a  receipt  in  full  and  has  been  allowed 
by  his  principal,  on  settlement,  the  full 
amount ) . 

30.  Winn  v.  Southgate,  17  Vt.  355. 

31.  On  implied  contracts  for  services  see 
Work  and  Labor. 

For  wrongful  discharge  see  supra,  II,  C, 
2,  b. 

32.  See  Contracts,  9  Cyc.  685,  690.  See 
also  Purdy  v.  C.  C.  White  Paper  Mfg.  Co.,  29 
Misc.  (K  Y.)  775,  61  N.  Y.  Suppl.  254. 

Full  performance  prevented  hy  defendant. 
—  In  an  action  for  services  rendered  under  a 
contract,  defendant  having  prevented  the  com- 
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pletion  thereof,  plaintiff  is  not  confined  to  an 
action  for  damages  for  the  breach,  but  may 
sue  on  a  quantum  meruit  for  services  per- 
formed. Welch  V.  Livingston,  33  Misc.  (N.  Y.) 
116,  67  N.  Y.  Suppl.  149.  See  also  Con- 
tracts, 9  Cyc.  688. 

Contract  not  performed  by  employee. — 
Where  plaintiff  seeks  to  recover  damages  for 
defendant's  breach  of  a  contract  for  the  per- 
formance of  labor  by  plaintiff,  which  contract 
has  not  been  performed  upon  the  part  of 
plaintiff,  he  must  declare  specially,  and  not 
on  the  common  counts  in  assumpsit.  Wey- 
mouth V.  Beatham,  93  Me.  454,  45  Atl.  511. 

Amount  of  compensation  not  fixed. — Where 
the  amount  of  compensation  is  not  fixed  for 
a  portion  of  the  period  of  employment,  a  re- 
covery for  such  time  may  be  based  on  a 
quantum,  meruit.  Mc Williams  v.  Elder,  52 
La.  Ann.  995,  27  So.  352. 

Action  on  special  contract. —  Where  there  is 
a  special  agreement  for  wages  during  a  time 
when  the  employee  was  injured,  entered  into 
some  time  after  the  injury,  in  consideration 
of  a  release  of  damages,  a  recovery  therefor 
should  be  in  an  action  based  on  such  special 
contract.  Louisville,  etc.,  E.  Co.  v.  Barnes, 
16  Ind.  App.  312,  44  N.  E.  1113. 

After  discharge  for  cause  see  supra,  III,  B, 
4,  c,  (III). 

After  wrongful  discharge  see  supra,  II,  C, 
2,  b. 

Where  contract  voidable  under  statute  of 
frauds  see  Frauds,  Statute  of,  20  Cyc,  290. 

33.  See  Accounts  and  Accounting,  1  Cyc. 
407. 

34.  Prudential  Ins.  Co.  v.  Myers,  15  Ind. 
App.  339,  44  N.  E.  55. 

35.  See,  generally,  Contracts,  9  Cyc.  700^ 
701. 

36.  Kinnerk  v.  Philadelphia  Ball  Club,  92 
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c.  Time  to  Sue.^"  Where  a  contract  for  services  for  a  specified  time  calls  for 
periodical  payments  of  instalments,  each  instalment  constitutes  a  separate  cause  of 
action  which  accrues  immediately  after  the  instalment  is  due.^^  But  where  the 
employee  quits  before  the  end  of  the  term,^^  or  is  discharged  for  cause,^  and  no 
wao-es  are  then  due,  he  cannot  recover  compensation  i^ata  or  on  a  quantum 
meruit  until  the  wages  are  due  and  payable  under  the  contract.  So  where  the 
amount  of  profits  of  which  the  employee  was  entitled  to  a  certain  per  cent 
cannot  be  ascertained,  according  to  the  terms  of  the  contract,  until  the  termina- 
tion of  the  year,  and  the  employment  is  terminated  before,  no  action  can  be 
brought  to  recover  such  percentage  before  the  close  of  the  year.^^  Where  wages 
are  to  be  paid  from  time  to  time  as  needed  by  the  employee,  who  hired  for  a  year, 
and  he  quits  before  the  end  of  the  year,  he  may  sue  at  once  to  recover  the  actual 
value  of  the  labor.^-  If  a  contract  for  a  year  is  terminable  at  the  option  of  either 
party,  with  a  provision  for  payment  when  the  services  are  completed,  an  action 
may  be  brought  at  once  after  termination  before  the  end  of  the  year.^^  Where 
the  employee  quits  for  cause  he  may  at  once  sue  for  his  compensation.^^ 

d.  Defenses  —  (i)  In  General.  Certain  defenses  to  actions  for  compensa- 
tion for  services  have  been  already  noticed.''^  The  following  have  been  held  not 
defenses  :  Work  unskilfully  done  where  the  servant  was  employed  by  the  day  ; 
employee  lazy,  and  failure  to  produce  good  results  failure  of  employer  to  have 
the  expected  work  to  do,  where  the  employee  was  not  discharged  and  was  always 
ready  to  perform  his  duties  order  given  to  employee,  on  employer,  although 
not  returned,  where  it  had  not  been  accepted  or  paid  order  given  employer  by 
employee  directing  payment  to  third  person  where  no  payment  had  been  made 
and  the  order  was  still  in  the  employer's  possession ;  work  in  which  employee 
was  engaged  being  performed  for  the  employer  by  a  third  person,  under  contract, 
where  the  employee  was  not  hired  by  the  third  person  ;  services  rendered  as  the 
employer's  mistress  where  the  employer  had  induced  her  to  believe  that  she  was  his 
wife.^^    It  is  a  defense  that  the  servant  falsely  and  fraudulently  represented  that 


Mo.  App.  669.  See  also  Contracts,  9  Cyc. 
701. 

37.  Accrual  of  right  of  action  on  accounts 
for  services  rendered  see  Limitations  of 
Actions. 

Accrual  of  right  of  action  on  implied  con- 
tract for  services  rendered  see  Limitations 
OF  Actions. 

Accrual  of  right  of  action  on  several  con- 
tracts for  employment  see  Limitations  of 
Actions. 

Application  of  general  statutes  of  limita- 
tions to  actions  on  contracts  of  employment 

see  Limitations  of  Actions. 

Time  when  wages  due  see  supra,  III,  B, 
8,  a. 

38.  Alabama. —  Liddell  r.  Chidester,  84 
Ala.  508,  4  So.  426,  5  Am.  St.  Rep.  387 ;  Davis 
V.  Preston,  6  Ala.  83. 

District  of  Columbia. —  Fowler  v.  Great 
Palls  Ice  Co.,  1  MacArthur  14. 

'New  York. — Seaburn  v.  Zachmann,  99  N.  Y. 
App.  Div.  218,  90  N.  Y.  Suppl.  1005  (holding 
that  the  employee  was  bound  to  show  per- 
formance of  the  contract  down  to  the  time 
that  such  instalment  became  payable)  ;  Hunt- 
ington V.  Ogdensburgh,  etc.,  R.  Co.,  7  Am.  L. 
Reg.  N.  S.  143. 

Pennsylvania. — Clav  Commercial  Tel.  Co.  v. 
Root,  1  Pa.  Cas.  485,  4  Atl.  828. 

Texas. —  Mohrhardt  v.  Sabiene  Pass,  etc., 
R.  Co.,  2  Tex.  App.  Civ.  Cas.  §  322. 


Wisconsin. —  La  Coursier  v.  Russell,  82 
Wis.  265,  52  N.  W.  176. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  109. 

Splitting  of  action  see  Joinder  and  Split- 
ting OF  Actions,  23  Cyc.  442. 

39.  Clark  v.  Terry,  25  Conn.  395;  Powers 
V.  Wilson,  47  Iowa  666;  Hartwell  v.  Jewett, 
9  N.  H.  249;  Fairfield  v.  Wyoming  Vallev 
Coal  Co.,  142  Pa.  St.  397,  21  Atl.  874. 

40.  Smith  v.  The  Columbus,  43  Fed.  686; 
Smith  V.  Hayward,  7  A.  &  E.  544,  2  Jur.  232, 
7  L.  J.  Q.  B.  3,  2  N.  &  P.  432,  W.  W.  &  D. 
635,  34  E.  C.  L.  292. 

41.  Woodbridge  v.  Pratt,  etc.,  Co.,  69  Conn. 
304,  37  Atl.  688. 

42.  Parcell  v.  McComber,  11  Nebr.  209,  7 
N.  W.  529,  38  Am.  Rep.  366. 

43.  Rossiter  v.  Cooper,  23  Vt.  522. 

44.  La  Coursier  v.  Russell,  82  Wis.  265,  52 
N.  W.  176. 

45.  See  supra,  III,  B,  4,  d. 

46.  Clark  f.  Fensky,  3  Kan.  389. 

47.  Hobbs  V.  Riddick,  50  N.  C.  80. 

48.  Vail  V.  Jersey  Little  Falls  Mfg.  Co.,  32 
Barb.  (N.  Y.)  564.    See  also  supra,  III,  A,  1. 

49.  Burgen  v.  Dwinal,  11  Ark.  314. 

50.  C.  L.  Pritchard  Mfg.  Co.  v.  Hartney,  68 
111.  App.  336. 

51.  McFadden  r.  Crawford,  39  Cal.  662. 

52.  Mixer  v.  Mixer,  2  Cal.  App.  227,  83 
Pac.  273. 
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he  possessed  certain  essential  qualifications  for  the  labor  which  he  did  not  in  fact 
possess."^ 

(ii)  Set-Off  AND  Counter-claim.  An  employer  sued  for  services  rendered 
may  set  off  damages  incurred  by  him  because  of  the  failure  of  the  employee  to 
exercise  due  care  and  use  reasonable  skill  in  his  work,^*  from  quitting  before  the 
end  of  the  term,^^  from  quitting  without  giving  the  required  notice,^^  from  sick- 
ness of  the  servant  during  the  term,^^  or  from  misconduct  in  the  course  of  his 
employment,^^  or  a  fine  properly  imposed  by  the  employer.^^  So  if  an  employee 
is  discharged  for  cause  the  employer  may  set  off  damages  from  the  acts  justifying 
such  discharge,^^  but  not  damages  arising  from  a  failure  to  complete  the  services 
unless  the  acts  justifying  the  discharge  were  voluntary  and  wilful  breaches  of  the 
contract.^^  If  the  employee  quits  pursuant  to  an  option  to  do  so  contained  in  the 
contract,  no  damage  resulting  therefrom  can  be  set  off.^'^ 

e.  Parties.  The  rules  relating  to  parties  in  actions  on  contracts  in  general 
apply  equally  well  to  actions  for  compensation  for  services.^^ 


53.  Connor  v.  Lasseter,  98  Ga.  708,  25  S.  E. 
830. 

54.  Arkansas. —  Ewing  v.  Janson,  57  Ark. 
237,  21  S.  W.  430. 

California. —  Stoddard  v.  Treadwell,  26 
Cal.  294. 

Illinois.—  Parker  v.  Piatt,  74  111.  430. 

Michigan. —  Hudson  v.  Feige,  58  Mich.  148, 
24  N.  W.  863. 

Mississippi. —  Dunlap  v.  Hand,  26  Miss. 
460. 

New  York. —  Harris  v.  Rathbun,  2  Abb. 
Dec.  326,  2  Keyes  312  (holding  that  the  ac- 
ceptance of  the  work  does  not  prevent  a  set- 
off where  the  employer  objected  at  the  time 
of  receiving  it  that  the  work  was  not  well 
done)  ;  Still  i\  Hall,  20  Wend.  51. 

Pennsylvania. —  See  Laverty  v.  Harris- 
burg  Rolling  Mill  Co.,  17  Pa.  Super.  Ct.  66. 

Texas. —  Stoddard  v.  Martin,  3  Tex.  App. 
Civ.  Cas.  §  85. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  111. 

Damages  not  resulting  from  negligence 
cannot  be  recouped.  Goss  v.  Runner,  29  Nebr. 
481,  45  N.  W.  778. 

Liability  to  third  persons. —  In  an  action 
for  wages  it  is  no  defense  that  the  employee 
has  by  negligently  injuring  a  third  person 
exposed  the  employer  to  liability  for  damages, 
unless  the  employer  has  actually  paid,  or  has 
been  adjudged  liable  to  pay,  damages,  Mer- 
lette  V.  North  River,  etc..  Steamboat  Co.,  13 
Daly  (N.  Y.)  114. 

Damages  equal  to,  or  in  excess  of,  wages. — 
The  damages  may  be  set  off,  although  they 
exceed  the  amount  of  wages  earned.  Glennon 
V.  Lebanon  Mfg.  Co.,  140  Pa.  St.  594,  21  Atl. 
429,  12  L.  R.  A.  321.  And,  if  the  facts 
justify,  the  employer  may  recover  a  judg- 
ment for  the  excess.  Mobile,  etc.,  R.  Co.  ?*. 
Clanton,  59  Ala.  392,  31  Am.  Rep.  15;  South 
Chicago  City  R.  Co.  v.  Workman,  64  111.  App. 
383. 

Acquiescence  of  employer. —  If  the  em- 
ployer is  present  and  sees  the  quality  of  the 
work  being  done  by  the  employee,  he  must 
pay  the  stipulated  wages  so  long  as  he  con- 
tinues the  employment,  and  he  cannot  set  up 
the  plea  of  bad  work  or  recoup  for  damages 
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on  that  ground.  Starke  v.  Crilley,  59  Wis. 
203,  18  N.  W.  6.  But  see  Morris  v.  Redfield, 
23  Vt.  295. 

55.  Alabama. —  Hunter  v.  Waldron,  7  Ala. 
753;  Greene  v.  Linton,  7  Port.  133,  31  Am. 
Dec.  707. 

Iowa. —  Riech  v.  Bolch,  68  Iowa  526,  27 
N.  W.  507,  holding,  however,  that  the  em- 
ployer cannot  set  off  damages  resulting  from 
inability  to  obtain  a  laborer  in  the  place  of 
his  employee,  whereby  he  lost  a  considerable 
amount  of  hay  which  was  being  harvested. 

New  York. — Seaburn  v.  Zachmann,  99  N.  Y. 
App.  Div.  218,  90  N.  Y.  Suppl.  1005.  See 
also  Clark  v.  Gilbert,  26  N.  Y.  279,  84  Am. 
Dec.  189. 

Ohio.—  Snyder  v.  Walker,  13  Ohio  Cir.  Ct. 
93,  7  Ohio  Cir.  Dec.  99. 

Vermont. —  Patrick  v.  Putnam,  27  Vt.  759 ; 
Fenton  v.  Clark,  11  Vt.  557. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  111. 

56.  Hunt  V.  Otis  Co.,  4  Mete.  (Mass.)  464. 

Damages. —  The  employer  may  recoup  dam- 
ages to  the  extent  of  injury  actually  sus- 
tained by  him  by  the  conduct  of  the  em- 
ployee; and  it  is  not  sufficient  to  allow  the 
employer  as  damages  simply  what  it  would 
cost  to  procure  another  one  in  his  place,  al- 
though the  damages  must  not  be  so  uncertain 
and  indefinite  in  their  character  that  no  esti- 
mate can  be  made  of  their  amount.  Satchwell 
V.  Williams,  40  Conn.  371. 

57.  Jones  v.  Deyer,  16  Ala.  221. 

58.  Miller  v.  Stewart,  12  La.  Ann.  170; 
Kennedy  v.  Mason,  10  La.  Ann.  519;  Hen- 
dricks V.  Phillips,  3  La.  Ann.  618. 

59.  Gallagher  v.  Hathaway  Mfg.  Corp.,  172 
Mass.  230,  51  N.  E.  1086. 

60.  Hildebrand  v.  American  Fine  Art  Co., 
109  Wis.  171,  85  N.  W.  268,  53  L.  R.  A.  826. 

61.  Lawrence  v.  Gullifer,  38  Me.  532. 

62.  Wilmington  Coal  Min.,  etc.,  Co.  V. 
Lamb,  90  111.  465. 

63.  See  Contracts,  9  Cyc.  702  et  seq.; 
Parties. 

Real  party  in  interest. —  One  who  has  per- 
formed labor  for  another  may  sue  for  his 
wages  a  third  person  who  contracted  with 
the  hirer  to  pay  the  wages,  although  plain- 
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f.  Pleading  —  (i)  Complain T.^^  A  complaint  in  an  action  to  recover  compen- 
Bation  for  services  must  clearly  set  forth  all  the  facts  to  show  the  existence  of  a 
cause  of  action.^^  As  in  all  actions  on  contracts,  the  complaint  must  show  a  bind- 
ing agreement  between  the  parties.^^  Performance  of  the  services  sued 
for  must  be  distinctly  alleged/'  and  it  must  appear  that  the  services  were 


tiff  was  not  a  party  to  the  contract,  was  not 
consulted,  and  did  not  consent  to  it.  Millani 
V.  Tognini,  19  Nev.  133,  7  Pac.  279. 

Joinder  of  plaintiffs. —  Persons  contracting 
severally  to  perform  certain  services  for  an- 
other, at  an  agreed  price  per  day,  cannot 
join  in  an  action  to  recover  for  their  services. 
No.  5  Min.  Co.  v.  Bruce,  4  Colo.  293.  An  ac- 
cepted proposal  made  to  the  workmen  in  a 
foundry  collectively,  by  a  partner  therein, 
that  if  they  will  go  to  work  his  firm  will  pay 
them  the  amount  due  from  a  former  pro- 
prietor is  a  promise  to  each  of  them  indi- 
vidually, upon  which  separate  actions  only 
will  lie.  Wills  v.  Cutler,  61  N.  H.  405.  See 
also  Contracts,  9  Cyc.  704. 

Defendants. —  Where  one  is  employed  by  a 
firm  for  a  period  of  years,  and  agrees  to  act 
for  them  and  their  successors  under  their 
direction  and  control,  and  the  firm  is  dis- 
solved before  the  end  of  the  term,  and  the 
employee  continues  in  the  service  of  the  suc- 
cessors, it  is  not  necessary  to  join  as  defend- 
ants, in  an  action  on  the  contract  for  wages 
earned,  after  the  dissolution,  the  members  of 
the  new  firm  who  were  not  parties  to  the 
written  agreement.  Smith  v.  Douglass,  4 
Daly  (N.  Y.)  191. 

64.  See,  generally,  Contracts,  9  Cyc.  711 
et  seq. ;  Pleading. 

65.  See  International  Power  Co.  v.  Hardy, 
118  Ga.  512,  45  S.  E.  311 ;  Sandberg  v.  Victor 
Gold,  etc.,  Min.  Co.,  24  Utah  1,  66  Pac.  360 
(holding  that  it  was  proper  to  allege  an 
agreement  to  pay  certain  wages  fixed  in  an 
adjustment  agreed  upon  after  the  contract 
was  entered  into,  although  the  original  con- 
tract sued  upon  provided  for  the  payment  of 
what  the  services  were  worth)  ;  Littlefield  v. 
William  Bergenthal  Co.,  87  Wis.  394,  58 
N.  W.  743  (holding  that  a  complaint  was  not 
bad  because  of  failure  to  state  when  the  em- 
ployment began,  where  it  set  forth  the  writ- 
ten contract  of  a  certain  date  providing  that 
defendant  "  agrees  to  employ,  and  does  hereby 
employ  "  plaintiff  for  one  year,  although  no 
time  for  the  services  to  begin  was  fixed). 

If  a  substitution  of  employers  is  alleged 
it  must  be  averred  that  the  employee  as- 
sented thereto.  Chapin  v.  Longworth,  31  Ohio 
St.  421. 

Quantum  meruit. —  In  an  action  to  recover 
for  services  as  a  housekeeper  it  is  proper  to 
show  the  character  and  the  quality  of  the 
services  rendered,  by  an  averment  of  services 
rendered  for  an  inmate  of  the  house  other 
than  defendant.  Berry  v.  Collins,  9  Ohio  Cir. 
Ct.  656,  6  Ohio  Cir.  Dec.  597,  where  the  serv- 
ant was  employed  to  build  and  run  a  cotton 
factory  under  a  contract  by  which  for  the 
first  year  he  should  make  his  wages  as  low  as 
possible,  after  which  and  when  the  factory 


went  into  operation  he  was  to  be  paid  ac- 
cording to  the  profits,  there  is  no  such  special 
contract  as  precludes  a  recovery  on  a  quan- 
tum meruit  and  to  require  the  contract  to  be 
set  up.  Norment  v.  Hull,  1  Humphr.  (Tenn.) 
320. 

Prayer  for  relief. —  A  complaint  setting 
forth  the  agreement  for  a  share  of  the  profits 
and  demanding  judgment  that  an  account  be 
taken  and  that  defendant  pay  the  amount 
found  due  plaintiff  states  a  cause  of  action 
for  the  amount  of  the  unpaid  compensation, 
notwithstanding  the  prayer  for  relief  is  appli- 
cable to  an  equitable  action  which  is  not 
maintainable.  Parker  v.  Pullman,  24  Misc. 
(N.  Y.)  505,  53  N.  Y.  Suppl.  839. 

Where  payment  is  to  be  made  in  a  share  of 
the  crop,  an  allegation  that  defendant  did 
not,  at  the  close  of  the  year,  pay  plaintiff 
such  part  of  the  crop  made  on  the  plantation, 
after  setting  forth  what  crop  was  made,  is 
good  after  verdict.  Laughlin  v.  Flood,  3 
Munf.  (Pa.)  255. 

66.  See  Contracts,  9  Cyc.  712. 

67.  Russell  v.  Slade,  12  Conn.  455;  Nye  v. 
Bill  Nye  Milling  Co.,  42  Oreg.  560,  71  Pac. 
1043;  Pennypacker  v.  Royersford  Glass  Co., 
12  Montg.  Co.  Rep.  (Pa.)  119;  Shuttuck  v. 
Griffin,  44  Tex.  566.  See  also  Gillespie  r. 
Montgomery,  93  N.  Y.  App.  Div.  403,  87  N.  Y. 
Suppl.  701.  See,  generally.  Contracts,  9  Cyc. 
719. 

Sufficiency  of  allegations. —  An  averment 
that  plaintiff  performed  all  the  conditions  of 
the  contract  so  far  as  defendant  permitted  is 
a  sufficient  averment  of  performance  unless 
the  complaint  is  attacked  by  motion.  Cul- 
bertson  Irr.,  etc.,  Co.  v.  Wildman,  45  Nebr. 
663,  63  N.  W.  947.  So  averments  showing 
that  plaintiff  entered  defendant's  employ  un- 
der a  contract  at  a  specified  time  and  con- 
tinued therein  during  a  specified  period  are  a 
sufficient  averment  of  performance.  Joy  v. 
Glidden  Varnish  Co.,  83  Fed.  90. 

Construction  of  allegations. —  Where  an  em- 
ployee sued  for  unpaid  salary  up  to  the  time 
of  the  insolvency  of  the  employer,  which  oc- 
curred before  the  end  of  the  term  of  hiring, 
an  allegation  that  the  employee  had  duly  per- 
formed all  the  conditions  of  the  contract  on 
his  part  must  be  construed  to  allege  perform- 
ance only  during  the  time  for  which  he  sued. 
Tichenor  v.  Bruckheimer,  40  Misc.  (N.  Y.) 
194,  81  N.  Y.  Suppl.  653. 

Part  performance. —  A  contract  to  serve  for 
a  year  on  a  monthly  salary  does  not  oblige 
the  employee  to  aver  and  prove  performance 
of  the  whole  year's  services,  or  that  he  was 
prevented  from  performing,  as  a  condition 
precedent  to  a  recovery.  Matthews  v.  Jen- 
kins, 80  Va.  463.  See  also  supra,  III,  B,  4, 
c,  (I). 
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requested.^  Wliere  the  contract  does  not  specify  the  nature  of  the  services  to 
be  rendered  they  need  not  be  specified  in  the  complaint.^^  A  demand  for 
payment  need  not  be  averred.'^'^ 

(ii)  Answer?""  An  answer  is  sufficient  wliere  it  specifically  denies  the  agree- 
ment alleged  in  the  complaint  but  if  there  is  no  denial,  it  is  not  sufficient  to 
merely  set  up  a  version  of  the  transaction  inconsistent  with  that  set  up  in  the 
complaint.'''^  The  answer  is  sufficient  where  it  alleges  a  discharge  and  states  the 
grounds  therefor."^^  Statutory  defenses  must  be  specially  pleaded.'^  If  a  set-off 
is  relied  on  there  must  be  a  special  plea."^^  Failure  to  allege  payment  does  not 
rebut  the  presumption  that  wages  of  a  menial  servant  were  periodically  paid."^ 

(ill)  Reply.  A  reply  must  not  contain  material  allegations  inconsistent  with 
the  allegations  of  the  complaintJ^ 

(iv)  Issues,  Proof,  and  Variance — (a)  In  General.  The  evidence  must 
correspond  with  the  allegations  in  the  pleadings.'^  For  instance,  if  the  complaint 
is  for  the  recoverj^  of  wages,  under  a  special  contract,  damages  for  breach  of  the 
contract  cannot  be  proved.^^  So,  if  a  full  performance  of  the  contract  is  averred, 
evidence  of  an  excuse  for  non-performance  is  inadmissible.^^  And  if  an  express 
contract  is  alleged,  evidence  is  not  admissible  to  show  an  implied  contract.^^ 
Where  the  answer  denies  the  contract  sued  on,  and  alleges  payment,  a  discharge 
for  intoxication  cannot  be  shown.^^ 

(b)  Evidence  Adinissihle  Under  General  Issue.^^  Under  the  general  issue, 
evidence  is  admissible  to  show  a  good  cause  for  discharge,^^  or  a  breach  or  failure 
of  performance  of  the  contract  by  the  employee,^^  or  employment  by  a  third 
person  during  the  time  for  which  the  employee  sues  to  recover  wages.^'' 


68.  Joubert  v.  Carli,  26  Wis.  594,  holding 
that  an  averment  that  plaintiff  performed 
work  for  defendant  at  an  agreed  price,  which 
is  specified,  sufficiently  imports  a  request. 

69.  Lynd  v.  Apponaug  Bleaching,  etc.,  Co., 
20  R.  I.  344,  39  AtL  188. 

70.  Hartford  L.  Ins.  Co.  v.  Bryan,  25  Ind. 
App.  406,  58  N.  E.  262.    See  also  Pleading. 

71.  See,  generally.  Contracts,  9  Cyc.  731. 

72.  Kraus  v.  Agnew,  80  N.  Y.  App.  Div.  1, 
80  N.  Y.  Suppl.  518;  Reichley  v.  Leingang,  7 
Pa.  Co.  Ct.  556. 

73.  Place  v.  Bleyl,  45  N.  Y.  App.  Div.  17, 
60  N.  Y.  Suppl.  800,  7  N.  Y.  Annot.  Cas.  95. 

74.  Basse  v.  Allen,  43  Tex.  481;  Mudgetti;. 
Texas  Tobacco  Growing,  etc.,  Co.,  (Tex.  Civ. 
App.  1901)  61  S.  W.  149,  holding  that  it  is 
not  sufficient  to  merely  set  up  a  discharge  for 
unsatisfactory  work  without  alleging  any  spe- 
cific default. 

75.  Stone  v.  Bancroft,  139  Cal.  78,  70  Pac. 
1017,  72  Pac.  717. 

76.  Stafford  v.  Sibley,  113  Ala.  447,  21  So. 
459. 

77.  Taylor  v.  Beatty,  202  Pa.  St.  120,  51 
Atl.  771. 

78.  Alexander  v.  Wales,  6  T.  B.  Mon.  (Ky.) 
323. 

79.  See,  generally.  Contracts,  9  Cyc.  748; 
Pleading.  See  also  Biest  v.  Versteeg  Shoe 
Co.,  97  Mo.  App.  137,  70  S.  W.  1081 ;  Carrere 
V.  Dun,  26  Misc.  (N.  Y.)  717,  57  N.  Y.  Suppl. 
82  [affirming  26  Misc.  848,  55  N.  Y.  Suppl. 
441];  McCartney  v.  Westmoreland  Coal  Co., 
8  Pa.  Super.  Ct.  74,  42  Wkly.  Notes  Cas. 
438;  Bean  v.  Percival  Copper  Min.  Co.,  Ill 
Wis.  598,  87  N.  W.  465. 

A  denial  of  the  rendition  of  services  author- 
izes evidence  that  plaintiff  violated  the  con- 
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tract  by  engaging  in  other  employment  while 
defendant  was  entitled  to  his  services.  Sea- 
burn  r.  Zachmann,  99  N.  Y.  App.  Div.  218,  90 
N.  Y.  Suppl.  1005. 

Subsequent  agreement  as  to  wages. —  Evi- 
dence of  an  agreement  as  to  the  rate  of  wages 
after  the  contract  of  hire  was  entered  into 
does  not  constitute  a  variance  because  the 
action  is  on  the  contract  and  the  agreement 
for  the  rate  of  wages  was  made  thereafter. 
Sandberg  v.  Victor  Gold,  etc.,  Min.  Co.,  24 
Utah  1,  66  Pac.  360. 

80.  Culbertson  Irr.,  etc.,  Co.  i\  Wildman, 
45  Nebr.  663,  63  N.  W.  947. 

81.  O'Leary  v.  Board  of  Education,  9  Daly 
(N.  Y.)  161  [reversed  on  other  grounds  in 
93  N.  Y.  1,  45  Am.  Rep.  156]  ;  Bancroft  v. 
Hambly,  94  Fed.  975,  36  C.  C.  A.  595. 

82.  Brightson  v.  H.  B.  Claflin  Co.,  180 
N.  Y.  76,  72  N.  E.  920;  Sandberg  v.  Victor 
Gold,  etc.,  Min.  Co.,  24  Utah  1,  66  Pac.  360, 
holding,  however,  that  testimony  that  the 
agreement  in  regard  to  wages  was  that  they 
should  be  "  made  all  right  did  not  show  an 
implied  contract  so  as  to  constitute  a  vari- 
ance.  See  also  Contracts,  9  Cyc.  749. 

83.  Murphv  v.  De  Haan,  116  Iowa  61,  89 
N.  W.  100. 

84.  See,  generally,  Contracts,  9  Cyc.  743. 

85.  McCurdy  v.  Alaska,  etc.,  Commercial 
Co.,  102  111.  App.  120. 

86.  Blodgett  v.  Berlin  Mills  Co.,  52  N.  H. 
215.  See  also  O'Brien  v.  O'Brien,  75  111.  App. 
263.  But  see  Bolt  v.  Friederick,  56  Mich.  20, 
22  N.  W.  187,  holding  that  an  employer  can- 
not, under  the  general  issue,  avail  himself  of 
violations  of  duty  by  the  servant. 

87.  Phinney  v.  Bronson,  43  Kan.  451,  23 
Pac.  624. 
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g.  Evidence  —  (i)  Presumptions.^'^  Services  performed  bj  an  employee  at 
the  request  of  the  employer  will  be  presumed  to  have  been  done  in  the  course  of 
his  employment,  although  not  technically  in  the  line  of  his  duty.^^  So,  where 
the  services  are  rendered  by  one  in  the  employ  of  another,  even  upon  request,  it 
will  be  presumed  that  they  were  rendered  under  the  contract  of  employment 
unless  the  contrary  is  shown.^*^  It  will  be  presumed  that  the  contract  is  to  be 
performed  in  the  state  where  it  is  executed,^^  and  that  where  the  relation  of 
employer  and  employee  is  shown  to  exist  the  employment  continued  to  the 
end  of  the  term.^^  But  evidence  of  payment  for  certain  periods  of  service  will 
not  raise  a  presumption  of  payment  for  prior  periods  of  service,  where  time  has 
intervened  between  the  periods  of  service. And  an  unusual  contract,  such  as  an 
agreement  to  work  a  year  for  a  certain  sum  per  day  with  payment  at  the  end  of 
the  term,  is  not  to  be  presumed.^^  The  rule  in  England  that  where  one  serves  in 
the  capacity  of  a  domestic  servant  and  no  demand  for  wages  is  made  until  a  con- 
siderable period  after  the  termination  of  the  services^  it  will  be  presumed  either 
that  the  wages  have  been  paid  or  that  they  were  gratuitous,^^  has  been  followed 
in  this  country  in  some  of  the  states.^^ 

(ii)  Burden  of  Proof.  The  burden  is  on  the  employee  who  sues  to  recover 
compensation  for  his  services  to  establish  the  terms  of  the  contract  on  which  his 
right  to  recover  depends.^^  So  where  the  employee  seeks  to  recover  for  a  period 
when  he  was  not  working,  the  burden  is  on  him  to  show  his  right  to  recover  there- 
for.^® And  where  an  employee  holds  over  after  the  term,  the  burden  is  on  him 
to  prove  that  he  performed  the  services  under  an  express  or  implied  contract  that 
he  was  to  receive  the  original  rate  of  compensation,^^  although  if  the  employee 


88.  In  general  see  Evidence,  16  Cyc.  1050 
et  seq. 

89.  Bee  v.  San  Francisco,  etc.,  R.  Co.,  46 
Cal.  248. 

90.  Cooper  v.  Brooklyn  Trust  Co.,  109  N.  Y. 
App.  Div.  211,  96  N.  Y.  Suppl.  56. 

91.  Cook  V.  Todd,  72  S.  W.  779,  24  Ky.  L. 
Rep.  1909. 

92.  Berg  v.  Carroll,  16  Daly  (N.  Y.)  73,  9 
X.  Y.  Suppl.  509. 

93.  Bougher  v.  Kimball,  30  Mo.  193. 

94.  Chicago  Soap,  etc.,  Co.  v.  Stansbury,  99 
111.  App.  488. 

95.  Sellen  v.  Norman,  4  C.  &  P.  80,  19 
E.  C.  L.  416;  Gougli  v.  Findon,  7  Exch.  48, 
1  L.  J.  Exch.  58. 

96.  Taylor  v.  Beatty,  202  Pa.  St.  120,  51 
Atl.  771;  Houck  v.  Houck,  99  Pa.  St.  552; 
McConnell's  Appeal,  97  Pa.  St.  31  (hold- 
ing that  the  presumption  is  not  affected  by  a 
statute  making  servant's  wages  for  one  year 
a  preferred  claim  against  a  decedent's  es- 
tate) ;  Hayes'  Estate,  17  Pa.  Super.  Ct.  412. 

To  whom  presumption  applicable.^ — The  pre- 
sumption of  payment  for  domestic  services 
applies,  not  only  to  domestics  living  in  the 
liouse  of  the  employer,  but  also  to  persons 
rendering  domestic  services,  but  not  living 
in  the  employer's  house.  Hayes'  Estate,  17 
Pa.  Super.  Ct.  412,  Where  decedent's  house 
Avas  a  small  country  tavern,  whose  patrons 
were  very  few,  one  who  was  employed  by  the 
decedent  to  work  about  the  house,  do  the 
cleaning,  tend  bar,  cook,  and  all  such  other 
necessary  things,  including  the  washing  and 
ironing,  and  serving  drinks  in  the  parlor,  was 
a  servant,  and  not  a  housekeeper,  so  as  to 
raise  the  presumption  that  she  had  been  paid 
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periodicallv.  Taylor  v.  Beatty,  202  Pa.  St. 
120,  51  Atl.  771. 

Rebuttal  of  presumption. —  The  presump- 
tion that  a  decedent  regularly  paid  a  woman 
who  did  his  washing  and  ironing  and  ren- 
dered him  other  domestic  services,  but  who 
did  not  live  in  the  same  house  with  him,  is 
not  rebutted  by  the  claimant's  declarations 
to  third  persons  that  she  made  frequent  de- 
mands for  money,  and  that  the  decedent  re- 
fused to  pay  her  the  amount  she  asked  for, 
and  by  the  account-book  of  the  decedent, 
which  was  not  a  full  record  either  of  his 
receipts  or  disbursements,  but  which  con- 
tained occasional  charges  against  the  claim- 
ant. Hayes'  Estate,  17  Pa.  Super.  Ct. 
412. 

The  rule  cannot  be  invoked  where  the  head 
of  a  house  assumes  relations  of  intimacy  with 
his  servant,  and  takes  her  out  riding,  and  by 
what  he  says  and  does  indicates  an  intention 
to  marry  her.  Schrader  v.  Beatty,  206  Pa. 
St.  184,  55  Atl.  958. 

97.  Leveridge  r.  Lipscomb,  36  Mo.  App. 
630  (holding  that  where  plaintiff  alleged  a 
hiring  for  no  definite  time,  and  the  answer 
alleged  a  hiring  for  a  definite  time,  not 
fulfilled  by  the  employee,  the  burden  was  on 
plaintiff  to  prove  the  hiring  for  no  definite 
time,  since  the  defense  was  merely  a  denial)  ; 
Fell  V.  H.  Fell  Poultry  Co.,  69  N.  J.  L.  429, 
55  Atl.  236.  See  also  Douglas  v.  McWhirter, 
9  Heisk.  (Tenn.)  69. 

98.  Wilson  v.  Smith,  111  Ala.  170,  20  So. 
134;  Barlow  v.  Tavlor  Placer  Min.,  etc.,  Co., 
29  Oreg.  132,  44  Pac.  492. 

99.  Ewing  v.  Janson,  57  Ark.  237,  21  S.  W. 
430. 
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continues  to  render  the  same  services  tlie  presumption  tliat  the  services  were  con- 
tinued under  the  original  contract  will  shift  the  burden  of  proving  the  contrary 
on  to  the  employer.^  On  tlie  other  liand,  if  the  employer  sets  up  a  new  contract 
superseding  the  original  one,  on  which  the  employee  sues,  the  burden  of  proving 
the  new  contract  and  performance  thereunder  is  on  the  employer.^  If  the 
employer  seeks  to  recoup  damages  by  reason  of  the  employee's  quitting  before  the 
end  of  the  term,  the  burden  is  on  the  employer  to  prove  the  damages  ;  ^  but  where 
the  employer  sets  up  a  counter-claim  for  moneys  lost  by  the  employee,  and  the 
employee  alleges  that  the  loss  was  not  through  his  negligence,  the  burden  of 
showing  the  absence  of  negligence  is  on  the  employee/  If  an  employee  without 
means  delays  for  a  considerable  time  in  bringing  suit  and  in  bringing  the  case  to 
trial,  especially  where  the  services  cover  a  period  of  years,  the  burden  is  on  him 
to  explain  his  neglect  in  failing  to  enforce  the  payment  of  his  wages.^ 

(ill)  Admissibility —  (a)  In  General.  Generally  speaking,  evidence  of  any 
facts  which  are  logically  relevant  and  material  to  a  fact  in  issue  is  admissible.^ 


1.  Travelers'  Ins.  Co.  v.  Parker,  92  Md.  22, 
47  All.  1042. 

2.  Lyman  v.  Schwartz,  13  Colo.  App.  318, 
57  Pac.  735;  Pitstick  v.  Osterman,  (Iowa 
1897)  73  N.  W.  587,  holding,  however,  that 
if  the  new  contract  is  based  on  a  condition 
which  the  employer  refuses  to  perform,  the 
employee  can  recover  on  the  original  con- 
tract. 

3.  Asher  t\  Tomlinson,  60  S.  W.  714,  22 
Ky.  L.  Pep.  1494. 

4.  Becket  v.  Iowa  Imp.  Co.,  67  Iowa  337, 
25  N.  W.  271. 

5.  Taylor  t;.  Beatty,  202  Pa.  St.  120,  51 
Atl.  771. 

6.  See  cases  cited  infra,  this  note. 

To  whom  services  were  rendered. —  In  an 
action  for  serAdces  rendered  as  employee  of 
defendant,  an  award  and  judgment  thereon  in 
favor  of  plaintiff  against  a  third  person,  for 
the  same  services,  should  have  been  admitted 
in  evidence  as  tending  to  show  that  the  serv- 
ices in  question  were  not  rendered  defendant. 
De  Forrest  v.  Butler,  62  Iowa  78,  17  N.  W. 
177. 

Nature  of  services. —  The  fact  that  an  em- 
ployee is  designated  as  a  housekeeper  does 
not  preclude  extrinsic  evidence  for  the  pur- 
pose of  raising  a  presumption,  in  an  action 
for  wages,  that  periodical  payments  of  wages 
have  been  made,  and  that  she  is  in  fact  a 
servant  and  not  a  housekeeper.  Taylor  v. 
Beatty,  202  Pa.  St.  120,  51  Atl.  771. 

Change  of  employer. —  Where  the  employee 
alleges  want  of  notice  in  the  change  of  em- 
ployers, evidence  of  the  method  of  paying 
the  men  prior  to  the  date  of  the  change  is 
admissible  as  well  as  the  method  after  such 
date.  Tousignant  v.  Shafer  Iron  Co.,  96- 
Mich.  87,  55  N.  W.  681.  Where  an  employee 
Avas  to  receive  the  same  wages  from  the  suc- 
cessor of  his  original  employer  as  he  was  en- 
titled to  under  the  original  employment,  but 
the  wages  under  the  original  employment  were 
in  dispute,  evidence  as  to  the  previous  em- 
ployment is  inadmissible.  Ganther  v.  Jenks, 
76  Mich.  510,  43  N.  W.  600. 

Contingent  salary. —  Where  the  amount 
sued  for  was  to  be  paid  only  on  condition 
that  the  employer's  business  was  prosperous, 
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evidence  Avas  admissible  to  show  that  his  busi- 
ness resulted  in  loss,  the  amount  of  such  loss, 
and  from  Avhat  it  resulted.  Diffin  v.  Reidl 
15  Misc.  (N.  Y.)  268,  36  N.  Y.  Suppl.  407.  ' 

Extra  time. —  Evidence  that  the  master's 
agent  told  plaintiff  that  he  Avould  receiA'e 
compensation  for  overtime  is  admissible  to 
negative  any  waiver  by  plaintiff  of  his  righl 
to  such  compensation,  although  the  agent  had 
no  authority  to  make  any  contract  Avith  plain- 
tiff'. O'Boyle  r.  Detroit,  131  Mich.  15,  90 
N.  W.  669. 

To  show  the  sums  received  by  an  employee 
for  his  employer,  the  opinions  of  witnesses  of 
the  annual  value  of  the  AA^ork  done,  where  the 
employee  Avas  charged  Avith  the  collection  of 
the  accounts  contracted  in  the  business,  is  not 
admissible.    Hale  v.  BroAA^n,  11  Ala.  87. 

Payment. —  Where  payment  is  alleged,  eAi- 
dence  is  admissible  to  shoAV  that  the  employer  ; 
stated  after  the  completion  of  the  services  that 
he  Avould  pay  the  employee  a  specified  sum. 
Murphy  v.  De  Haan,  116  Iowa  61,  89  N.  W. 
100.  Where  payment  is  alleged,  checks  re- 
ceiA^ed  by  the  employee,  some  payable  to  him 
personally  and  some  on  account  of  the  busi- 
ness, are  admissible  in  evidence  to  shoAV  that 
his  personal  account  Avas  kept  separate  from 
the  labor  expense  account.  Miller  v.  BroAvn, 
82  loAva  79,  47  K  W.  895. 

Commissions  on  shares  of  profits. —  Where 
an  employee  Avas  to  be  paid  according  to  the 
amount  of  goods  sold  during  the  year,  ca^- 
dence  of  the  amount  of  sales  in  immediately 
preceding  years  and  in  the  year  in  question 
doAvn  to  his  dismissal,  being  the  best  evidence  j 
procurable  under  the  circumstances,  is  not  so 
speculative  and  remote  as  to  be  inadmissible. 
Kauffman  v.  Mendelsohn,  24  Misc.  (N.  Y.) 
182,  52  N.  Y.  Suppl.  631.  Where  commissions 
Avere  to  be  paid  if  the  yearly  sales  of  the  store 
exceeded  a  certain  sum,  and  the  employee,  for 
a  part  of  the  time,  Avas  not  given  an  opportu- 
nity to  examine  the  sale  slips,  and  the  cash 
proceeds  of  the  sales  AA^ere  not  all  the  i 
time  kept  separate  on  the  employer's  books 
but  were  combined  with  those  receiA^ed  from 
other  sources,  the  employee  may  introduce 
evidence  comparing  the  amount  of  business 
during  the  months  of  which  no  record  was 
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(b)  Existence  and  Terms  of  Contract.  Where  the  issue  is  as  to  the  existence 
or  terms  of  the  contract,  any  legal  evidence  is  admissible  to  show  the  existence  or 
non-existence  of  the  contract  or  what  the  contract  really  was.'*'  Evidence  of  the 
value  of  the  employee's  services,  irrespective  of  the  contract,  is  admissible  where 
there  is  an  issue  as  to  the  wages  agreed  upon,  as  such  evidence  tends  to  show 
whose  contention  is  properly  correct.^  So,  as.  bearing  upon  such  issue,  evidence 
of  other  independent  contracts  between  the  same  parties  for  like  services  is  admis- 
sible,^ as  is  a  bill  previously  paid  the  employee  by  the  employer  for  like  services 
at  the  rate  which  the  employee  contends  was  agreed  upon,^^  or  evidence  of  what 
the  employee  was  receiving  as  wages  from  a  third  person  whose  service  he  left 
to  become  the  employee  of  defendant.^^  So  evidence  of  how  the  employee  came 
to  work  for  the  employer  and  of  his  employment  by  it  prior  and  up  to  the 
time  of  the  contract  is  admissible  as  part  of  the  history  of  the  transaction  and 
explanatory  of  what  followed.^^  But  evidence  that  the  employee,  about  the  time 
of  the  hiring,  offered  to  work  for  a  third  person  at  the  price  whicli  the  employer 
contends  was  agreed  upon,  is  immaterial.^^    So  evidence  of  custom  is  inadmissible 


kept  of  the  amount  of  sales,  with  certain 
months  in  which  a  record  had  been  kept. 
Parrott  r.  Jacobson,  27  Wash.  265,  67  Pac. 
589.  Where  the  wages  were  to  be  estimated 
according  to  the  profits,  and  the  books  were 
kept  by  plaintiff  and  a  fellow  employee,  and 
it  was  claimed  that  the  employer  acquiesced 
in  the  entries  therein,  the  employer  may  show 
in  contradiction  of  his  assumed  acquiescence 
what  was  said  to  the  fellow  employee  who 
made  the  entries,  such  employee  having  been 
asked  upon  the  stand  as  to  the  conversation, 
and  denied  that  there  was  such  conversation. 
Tuthill  f.  Smith,  88  N.  Y.  Suppl.  942. 

By  whom  employed. —  Admissibility  of  evi- 
dence on  issue  as  to  whether  plaintiff  was  em- 
ployed by  defendant  or  by  one  for  whom  de- 
fendant acted  see  McDonald  'C.  Wesendonck, 
30  Misc.  (N.  Y.)  601,  62  N.  Y.  Suppl.  764. 

7.  See  Hammond  t*.  Hammond  Buckle  Co,, 
72  Conn.  130,  44  Atl.  25 ;  Higgins  v.  Shepard, 
186  Mass.  57,  70  N.  E.  1014;  Abbott  v.  An- 
drews, 130  Mass.  145  (evidence  held  not  in- 
admissible as  evidence  of  an  offer  to  com- 
promise) ;  Bannon  f.  Harris,  24  N.  Y.  App. 
Div.  557,  49  N.  Y.  Suppl.  935;  McDonald  v. 
Alexander,  35  Misc.  {N.  Y.)  279,  71  N.  Y. 
Suppl.  813  (evidence  held  admissible  to  con- 
tradict employee  as  to  reason  why  his  board 
was  agreed  to  be  paid  by  the  employer  in  ad- 
dition to  his  regular  wages). 

Parol  evidence. —  The  general  rule  of  parol 
evidence  to  vary  the  contract  applies.  Taylor 
r.  Enoch  Morgan's  Sons'  Co.,  48  Hun  (N.  Y.) 
483,  1  N.  Y.  Suppl.  293  [affirmed  in  124  N.  Y. 
184,  26  N.  E.  314].  See  also  Evidence,  17 
Cyc.  567  et  seq. 

Reduction  of  salary. —  In  the  absence  of 
evidence  that  it  had  been  intimated  to  plain- 
tiff that  his  salary  would  be  reduced,  evidence 
of  the  amount  of  sales  and  of  the  embarrassed 
condition  of  defendant's  business  during  the 
time  it  was  claimed  his  salary  was  a  certain 
sum  per  month  is  inadmissible.  Paulsen  r. 
Schultz,  85  Cal.  538,  24  Pac.  1070. 

Where  defendant  denies  any  contract  of 
employment,  he  cannot  show  what  wages  were 
paid  to  other  employees.  Williams  V.  Wil- 
liams, 82  Mich.  449,  46  N.  W.  734. 


Holding  over. —  Parol  evidence  is  admissible 
to  rebut  the  presumption  that  services  ren- 
dered after  the  expiration  of  a  contract  of 
hiring  were  on  the  same  terms  as  the  original 
contract.  Hale  v.  Sheehan,  41  Nebr.  102,  59 
N.  W.  554. 

Renewal  of  contract  for  specified  time. — 

Where  the  issue  is  as  to  whether  the  contract 
of  hire  was  verbally  renewed  for  a  year,  evi- 
dence of  conduct  of  the  employee  entirely  in- 
consistent with  the  claim  that  he  had  bound 
himself  for  another  year  is  admissible.  Seg- 
ler  V.  Bernstein,  82  N.  Y.  App.  Div.  267,  81 
N.  Y.  Suppl.  1082. 

Former  adjudication. —  Evidence  as  to  the 
amount  of  compensation  agreed  upon  is  inad- 
missible where  in  conflict  with  facts  decided 
by  a  former  judgment  between  the  same  par- 
ties concerning  the  same  subject-matter.  Me- 
nage V.  Rosenthal,  175  Mass.  358,  56  N.  E. 
579.  But  where  a  former  action  for  wages 
under  the  same  contract  was  settled,  but  it 
does  not  appear  for  what  sum,  the  proceed- 
ings in  that  action  are  not  evidence  in  the 
second  action  on  the  same  contract  as  to  the 
rate  of  compensation  agreed  on  between  tha 
parties.  Briggs  v.  Smith,  4  Daly  (N.  Y.) 
110. 

8.  Rosenberg  v  Heidelberg,  98  N.  Y.  App. 
Div.  17,  90  N.  Y.  Suppl.  684;  Knallakan  t\ 
Beck,  47  Hun  (N.  Y.)  117.  See  also  Con- 
tracts, 9  Cyc.  767  note  74. 

9.  Rosenberg  v.  Heidelberg,  98  N.  Y.  App. 
Div.  17,  90  N.  Y.  Suppl.  684. 

Terms  of  contract  at  beginning. —  Where 
the  issue  is  as  to  whether  the  contract  was 
for  stipulated  wages  or  for  what  the  services 
were  reasonably  worth  evidence  is  admissible 
to  show  what  the  contract  was  at  the  begin- 
ning, although  it  does  not  cover  the  period 
for  which  the  suit  is  brought.  Mears  v, 
O'Donoghue,  58  HI.  App.  345. 

10.  Glucose  Sugar  Refining  Co.  v.  Flinn, 
184  HI.  123,  56  N.  E.  400. 

11.  Rocco  V.  Parczyk,  9  Lea  (Tenn.)  328. 

12.  Selley  v.  American  Lubricator  Co.,  119 
Iowa  591,  93  N.  W.  590. 

13.  Roles  V.  Mintzer,  27  Minn.  31,  6  N.  W. 
378. 
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to  show  that  certain  kinds  of  contracts  were  usually  made  in  the  business  in  the 
neighborhood.^^ 

(o)  Breach  of  Contract.  In  an  action  to  recover  compensation  for  services, 
evidence  is  admissible  to  show  that  the  employee  quit  before  the  end  of  the 
term,^^  and  as  to  whether  the  quitting  was  in  good  faith  where  the  employee  was 
given  the  option  to  leave  in  good  faith.^^  xiny  legal  evidence  is  admissible  to 
show  non-performance  of  the  contract  on  the  part  of  the  employee. 

(d)  Reasonable  Value  of  Services}^  In  an  action  on  an  express  contract  for 
a  fixed  salary,  evidence  of  the  reasonable  value  of  the  services  is  inadmissible/^ 
except  where  the  wages  provided  for  by  the  contract  are  incapable  of  estimation,^ 
or  where  the  terms  or  validity  of  tlie  contract  is  in  issue,  in  whicli  case  the  evi- 
dence is  admissible  for  consideration  if  it  becomes  necessary  to  base  the  claim  on 
a  quantum  meruit?'^  If  the  action  is  based  on  a  quantum  meruit^  account-books 
are  admissible  to  explain  the  nature  and  show  the  extent  of  the  services  performed 
in  keeping  them.^^  So,  where  it  is  alleged  that  the  employer  agreed  to  i3ay  what 
he  could  afford  to  pay  for  managing  the  business,  evidence  of  the  value  of  the 
services,  considering  their  nature  and  the  profits  of  the  business,  is  admissible.^^ 


14.  Smith  f.  Sheridan,  57  Hun  (N.  Y.)  585, 
10  N.  Y.  Suppl.  365;  Kosloski  v.  Kelly,  122 
Wis.  665,  100  N.  W.  1037.  See,  generally, 
Customs  and  Usages,  12  Cyc.  1088. 

15.  Doerr  ^.  Brune,  56  111.  App.  657 ;  Gold- 
stein «7.  White,  16  N.  Y.  Suppl.  860. 

Evidence  to  rebut  ground  for  quitting. —  In 
an  action  for  wages,  a  master  cannot,  for  the 
purpose  of  justifying  his  treatment  of  his 
servant,  introduce  evidence  of  information  re- 
ceived by  him  from  a  third  person  about  the 
servant's  conduct.  Chapman  x>.  Coffin,  14 
Gray  (Mass.)  454. 

16.  Wilmington  Coal  Min.,  etc.,  Co.  v.  Barr, 
2  111.  App.  84. 

17.  See  Pungs  d.  American  Brake-Beam 
Co.,  128  Mich.  318,  87  N.  W.  364. 

Devoting  time  and  attention  to  business. — 
On  an  issue  as  to  whether  an  employee  de- 
voted his  time  and  attention  to  the  services 
of  his  employment,  according  to  his  best 
knowledge  and  ability,  as  called  for  by  the 
contract,  evidence  is  inadmissible  to  show  that 
he  sold  a  far  less  amount  of  goods  than  the 
other  salesmen  in  his  department.  Greene  v. 
Washburn,  7  Allen  (Mass.)  390. 

Negligence. —  Where  the  employer  intro- 
duces a  counter-claim  for  negligence,  but  pre- 
sents no  evidence  to  show  want  of  due  care, 
testimony  as  to  statements  by  the  employee 
that  he  performed  certain  acts  which  would 
show  due  care  is  immaterial.  Rawlings  v. 
Clark,  19  Colo.  App.  214,  74  Pac.  346. 

Misconduct  not  connected  with  employ- 
ment.—  Questions  to  show  the  bad  conduct 
of  an  employee,  not  connected  with  the  sub- 
ject of  his  employment,  are  properly  excluded. 
Macdonald  v.  Garrison,  2  Hilt.  (N.  Y.) 
510. 

Embezzlement. —  The  embezzlement  by  the 
employee  of  money  from  the  business,  amount- 
ing to  more  than  the  unpaid  wages,  may  be 
shown,  to  prove  that  the  services  sued  for 
were  worthless  and  injurious.  Schoenberg  v. 
Voigt,  36  Mich.  310. 

Faithfulness. —  Where  an  employee  agrees 
to  labor  faithfully  for  defendant's  interests, 
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evidence  that  he  told  co-employees  that  they 
would  not  get  their  pay  and  that  he  did  not 
expect  to  get  his  was  inadmissible,  in  the  ab- 
sence of  any  showing  that  the  men  quit  or 
that  defendant  was  injured  by  such  declara- 
tions. Eckelund  v.  Talbot,  80  Iowa  569,  46 
N.  W.  661. 

Skilfulness  of  employee. —  See  Koehler  V'. 
Buhl,  94  Mich.  496,  54  N.  W.  157. 

Rebuttal. —  Where  defendant  interposes  a 
counter-claim  based  on  certain  acts  claimed 
to  constitute  negligence,  evidence  that  defend- 
ant had  himself  performed  like  acts  is  admis- 
sible on  the  question  of  negligence.  Rawlinga 
V.  Clark,  19  Colo.  App.  214,  74  Pac.  346. 
Where  the  employer  introduces  evidence  to 
show  that  the  servant  was  unable  to  render 
efficient  physical  service  because  of  an  injury, 
the  servant  may  show  in  rebuttal  a  letter 
written  by  the  employer  stating  that  the  serv- 
ant had  a  thorough  knowledge  of  the  business, 
as  tending  to  show  that  the  services  of  the 
servant  were  valuable  notwithstanding  his  dis- 
ability to  perform  severe  physical  labor. 
Lalor  f.  McDonald,  44  Mo.  App.  439. 

18.  Opinion  and  expert  evidence  see  Evi- 
dence, 17  Cyc.  116,  121,  126,  130. 

Value  of  services  of  particular  servants 
see  Attorney  and  Client,  4  Cyc.  1001; 
Factors  and  Brokers,  19  Cyc.  284;  Physi- 
cians AND  Surgeons  ;  Principal  and  Agent. 

19.  Marsh  v.  Tunis,  39  Mich.  100.  See  also 
Contracts,  9  Cyc.  767  note  71. 

20.  Kent  Furniture  Mfg.  Co.  'C.  Ransom, 
46  Mich.  416,  9  N.  W.  454. 

21.  Hammond  v.  Hammond  Buckle  Co.,  72 
Conn.  130,  44  Atl.  25;  Butcher  v.  Auld,  3 
Kan.  217.  See  also  Sands  v.  Potter,  165  111. 
397,  46  N.  E.  282,  56  Am.  St.  Pep.  253,  hold- 
ing that  the  giving  evidence  in  rebuttal  to 
show  the  reasonable  worth  of  the  employee's 
services  does  not  waive  his  right  to  recover 
the  contract  price  thereof. 

22.  Crusoe  v.  Clark,  127  Cal.  341,  59  Pac. 
700. 

23.  Philliber  v.  Edelblute,  188  Pa.  St.  468, 
41  Atl.  643. 
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But  evidence  that  the  business  had  largely  increased  during  the  period  of  the 
alleged  employment  of  plaintiif  as  manager  is  inadmissible,  where  it  is  not  shown 
that  the  increase  was  due  in  whole  or  in  part  to  his  services.^^  In  determining 
the  value  of  the  services  rendered  after  the  employer  had  told  the  employee  that 
tlie  former  price  for  his  work  was  not  to  be  paid,  evidence  as  to  the  cause  of  the 
employer's  inability  to  pay  the  former  wages  is  immaterial.^^  Where  an  employee 
abandons  the  service  before  the  end  of  the  term,  his  stipulated  yearly  salary  is  not 
evidence  of  the  value  of  his  services  for  the  time  while  he  worked.^^  The  rele- 
vancy of  evidence  to  sliow  the  value  of  personal  services  in  general  is  treated 
elsewliere.^'' 

(iv)  Weight  and  Sufficiency,  Tlie  weight  and  sufficiency  of  the  evidence 
in  an  action  by  an  employee  to  recover  compensation  for  services  is  governed  by 
tlie  general  rules  of  evidence  wliich  have  been  discussed  elsewhere.^*^    A  prima 


24.  Hammond  v.  Hammond  Buckle  Co.,  72 
Conn.  130,  44  Atl.  25. 

25.  Andrews  v.  Johnston,  7  Colo.  App.  551, 
44  Pac.  73. 

26.  Scheuer  v.  Monash,  35  Misc.  (N.  Y.) 
27G,  71  N.  Y.  Suppl.  818. 

27.  See  Evidence,  16  Cyc.  1145. 

28.  See  Evidence,  17  Cyc.  753  et  seq. 
Sufficiency  of  evidence  on  particular  issues 

— Existence  of  contract  of  employment. — Mon- 
nahan  v.  Judd,  165  Mass.  93,  42  N.  E.  555; 
Martin  r.  Milwaukee,  etc.,  R.  Co.,  138  Mich. 
155,  101  N.  W.  219;  Mattock  v.  Goughnour, 
11  Mont.  265,  28  Pac.  301;  Hart  v.  Kip,  74 
Hun  (N.  Y.)  412,  26  N.  Y.  Suppl.  522; 
Dougherty  v.  Gallagher,  3  E.  D.  Smith  (N.  Y.) 
570;  Prever  v.  Schwenck,  38  Misc.  (N.  Y.) 
769,  78  N.  Y.  Suppl.  826;  Daly  v.  Minke,  86 
N.  Y.  Suppl.  92. 

Terms  of  contract. —  Anderson  v.  Dezonia, 
29  111.  App.  491  (salary  or  commission)  ; 
Miller  v.  Brown,  (Iowa  1889)  42  N.  W.  561; 
Smith  V.  Kegley,  77  Iowa  475,  42  N.  W. 
376;  Auer  v.  Daufer,  30  S.  W.  201,  17  Kv. 
L.  Rep.  26;  Given  r.  Charron,  15  Md.  502 
(holding  that  an  allegation  that  the  rate  of 
compensation  vv'as  eight  hundred  dollars  for 
six  months  is  not  proved  by  showing  that 
after  discharge  the  employee  obtained  one 
hundred  dollars  per  month  from  another  em- 
ployer) ;  Wommer  v.  Segelbaum,  78  Minn. 
182,  80  N.  W.  952  (share  in  profits)  ;  Martin 
f.  Victor  Mill,  etc.,  Co.,  19  Nev.  180,  8  Pac. 
161;  Shall  v.  Old  Forge  Co.,  109  N.  Y.  App. 
Div.  907,  96  N.  Y.  Suppl.  75;  Cooper  v. 
Brooklyn  Trust  Co.,  109  N.  Y.  App.  Div.  211, 
96  N".  Y.  Suppl.  56  (extra  pay  for  additional 
services)  ;  Martine  V.  Huyler,  5  Silv.  Sup. 
(N.  Y.)  466,  8  N.  Y.  Suppl.  734;  Benta  v. 
Harris,  27  Misc.  (N.  Y.)  648,  58  N.  Y.  Suppl. 
398 ;  Broaker  v.  Morrill,  88  N.  Y.  Suppl.  937 ; 
Constable  v.  Lefever,  21  N.  Y.  Suppl.  38; 
Webb  V.  Lees,  153  Pa.  St.  436,  25  Atl. 
1081,  149  Pa.  St.  13,  24  Atl.  169;  Chapin  v. 
Cambria  Iron  Co.,  145  Pa.  St.  478,  22  Atl. 
1041 ;  In  re  Elliott,  15  Montg.  Co.  Rep.  (Pa.) 
53  (holding  that  declarations  to  a  stranger 
that  the  master  intends  to  make  a  gift  to  his 
servant  or  increase  his  pay  if  not  communi- 
cated to  the  servant  in  the  lifetime  of  the 
master  will  not  establish  a  contract  for  extra 
compensation)  ;  Moller  t.  J.  L.  Gates  Land 


Co.,  119  Wis.  548,  97  N.  W.  174;  McNutt  v. 
McDonald,  3  Nova  Scotia  Dec.  175. 

New  contract  and  substitution  of  employ- 
ers.—  Daly  V.  Dallmeyer,  20  Pa.  Super.  Cfc. 
366;  Galveston,  etc.,  R.  Co.  v.  Scheidemantel, 
(Tex.  Civ.  App.  1893)  23  S.  W.  453. 

Continuance  under  old  contract  after  end 
of  term. —  Travelers'  Ins.  Co.  f.  Parker,  92 
Md.  22,  47  Atl.  1042. 

Performance  of  services  in  general. —  Ash- 
land Land,  etc.,  Co.  v.  Mav,  59  Nebr.  735,  82 
N.  W.  10. 

Consent  to  employee's  quitting. —  Hogan  v. 
Titlow,  14  Cal.  255,  holding  that  slight  evi- 
dence of  assent,  or  an  agreement  to  apportion 
the  contract,  on  the  part  of  the  employer,  is 
sufficient  to  permit  a  recovery,  where  the 
employee  has  quit  before  the  end  of  the  terra. 

Reason  for  discharge. —  St.  Kevin  Min.  Co. 
V.  Isaacs,  18  Colo.  400,  32  Pac.  822. 

Continuance  of  contract  during  sickness. — 
O'Connor  r.  Briggs,  182  Mass.  387,  65  N.  E. 
836. 

Persons  entitled  to  ivages. —  Charron  v.  Pine 
Tree  Lumber  Co.,  79  Minn.  425,  82  N.  W. 
679. 

Reasonahle  value  of  services. —  Grisham  r. 
Lee,  61  Kan.  533,  60  Pac.  312;  Howe  v.  Lin- 
coln, 23  Kan.  468. 

Time  when  wages  due. —  Newhall  v.  Apple- 
ton,  58  K  Y.  Super.  Ct.  585,  11  N.  Y.  SuppL 
50. 

Amount  due. —  Paulsen  v.  Schultz,  85  CaL 
538,  24  Pac.  1070;  Lattemore  v.  Baldwin.  70 
Cal.  40,  1 1  Pac.  395 ;  Biest  v.  Versteeg  Shoe 
Co.,  97  Mo.  App.  137,  70  S.  W.  1081  (travel- 
ing expenses)  ;  Brightson  v.  H.  B.  Claflin 
Co.,  180  N.  Y.  76,  72  N.  E.  920  (holding  that 
where  an  employee  was  to  have  a  share  in 
the  profits  of  the  sales  of  his  department,  and 
was  discharged  before  the  end  of  the  term, 
the  amount  of  his  commissions  cannot  be  es- 
tablished by  the  result  in  his  department  for 
the  two  years  preceding  the  year  in  which  he 
was  discharged,  especially  where  there  were 
no  profits  during  the  first  six  months  of  the 
year,  but  the  employee  should  produce  the 
books  and  inventories  of  the  department,  or 
require  them  to  be  produced)  ;  Greer  r.  Peo- 
ple's Tel.,  etc.,  Co.,  50  N.  Y.  Super.  Ct. 
110. 

Payment. —  Caldwell  v.   Caldwell   Co.,  47 
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facie  case  is  made  by  proof  of  tlie  rendition  of  services  on  property  owned  by 
defendant,^^  or  evidence  of  an  employment  at  stipulated  wages  and  the  rendition 
of  services.^ " 

h.  Questions  Fop  Jury  —  (i)  In  General.  Questions  of  fact  arising  in  an 
action  for  compensation  for  services  are  for  the  jury,^^  as  where  the  facts  are  to 
be  determined  from  conflicting  evidence.^^  Where  the  existence  or  the  terms  of 
a  contract,  and  not  its  validity  or  construction,  is  in  issue,  and  the  evidence  is 
conflicting,  or  the  question  depends  on  the  intention  of  the  parties,  the  question 
of  the  existence  or  terms  of  the  contract  is  one  for  the  jury,^^  So  where  an 
employee  holds  over  after  the  term  the  question  whether  sucli  continued  service  is 
of  a  character  different  from  the  original  is  for  the  jury.^  But  the  reasonableness 
of  a  provision  of  a  contract  is  a  question  of  law  for  the  court."^^ 


Misc.  (N.  Y.)  599,  94  N.  Y.  Suppl.  476,  hold- 
ing that  proof  that  an  employee  stated  that 
during  his  employment  he  drew  moneys  "  from 
time  to  time  as  shown  by  "  an  account  pro- 
duced as  a  counter-claim  does  not  amount  to 
proof  of  an  admission  of  the  correctness  of 
the  account. 

29.  Dougherty  v.  Gallagher,  3  E.  D.  Smith 
(N.  Y.)  570. 

30.  Moyle  v.  Hocking,  10  Colo.  App.  446, 
51  Pac.  533. 

31.  See,  generally.  Trial. 

Rules  of  employer  as  binding. —  It  is  a 
question  for  the  jury  whether  the  contents 
of  the  rules  of  the  employer  in  possession  of 
the  employee  were  known  to  the  employee 
(Bradley  Salmon  Falls  Mfg.  Co.,  30  N.  H. 
487),  as  is  the  question  whether  rules  posted 
about  the  premises  of  the  employer  became 
part  of  the  contract  of  hiring  so  as  to  bind  a 
person  entering  the  service  with  knowledge 
of  the  regulation  (Dean  v.  Wilder,  65  N.  H. 
90,  18  Atl.  87). 

Notice  of  change  of  employers. —  Whether 
the  employee  had  notice  of  a  change  of  the 
employment  is  for  the  jury.  Jones  Xi.  Shafer 
Iron  Co.,  96  Mich.  98,  55  N.  W.  684. 

Rescission  or  modification  of  contract. — 
Where  there  is  any  evidence  to  support  the 
inference  of  the  employee's  assent  to  the  re- 
scission of  the  contract  it  should  be  sub- 
mitted to  the  jury.  Vanuxem  v.  Bostwick,  4 
Pa.  Cas.  532,  7  Atl.  598.  So  where  a  propo- 
sition for  reduction  of  salary  has  been  made 
by  the  employer,  and  a  counter  proposition  ia 
made  by  the  employee,  it  is  a  question  for  the 
jury  whether  the  contract  has  been  modified. 
American  Lamp,  etc.,  Co.  v.  Baldwin,  12  Ohio 
Cir.  Ct.  403,  5  Ohio  Cir.  Dec.  228. 

Enlargement  of  employment. —  Where  de- 
fendant employed  plaintiff  to  furnish  plans 
for  machinery  for  a  cotton  mill,  and  super- 
intend its  construction,  and  a  letter  of  plain- 
tiff accepting  the  employment  was  ambiguous 
in  its  terms,  but  both  parties  acted  in  pur- 
suance of  this  contract,  and  the  scope  of 
plaintiff's  employment  was  subsequently  en- 
larged, and,  on  settlement,  he  claimed  more 
than  the  amount  of  compensation  at  first 
agreed,  it  was  held  that  the  questions  whether 
the  larger  employment  was  within  the  terms 
of  the  contract,  and  whether  plaintiff  has  es- 
topped himself  to  deny  that  fact  by  his  own 
ambiguous  letter,  were  for  the  jury.    Hill  t. 
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John  P.  King  Mfg.  Co.,  79  Ga.  105,  3  S.  E. 
445. 

What  -  is  reasonable  compensation  to  the 

employee,  when  the  contract  authorizes  him 
to  charge  what  he  sees  fit,  is  a  question  for 
the  jury.  Van  Arman  v.  Byington,  38  111. 
443. 

The  time  when  payment  should  be  made 

for  services,  v/here  the  contract  is  silent  in 
regard  thereto,  is  a  question  for  the  jury. 
Thayer  v.  Wadsworth,  19  Pick.  (Mass.)  349. 

Damages. —  It  is  proper  to  refuse  to  sub- 
mit issues  raised  by  a  plea  in  reconvention 
for  damages  where  the  evidence  furnishes  no 
basis  for  measuring  and  computing  such  dam- 
ages. Shute  v.  McVitie,  (Tex.  Civ.  App. 
1903)  72  S.  W.  433. 

32.  Pagan  v.  Ft.  Pitt  Gas  Co.,  27  Pa.  Super. 
Ct.  75. 

33.  Alabama. —  Townsly-Mvrick  Dry  Goods 
Co.  V.  Greenfield,  58  Ark.  625,  25  S.  W.  282. 

Illinois. —  Crane  Bros.  Mfg.  Co.  v.  Adams, 
37  111.  App.  94  [affirmed  in  142  111.  125,  30 
N.  E.  1030]. 

Kansas. —  Grisham  v.  Lee,  61  Kan.  533,  CO 
Pac.  312. 

Michigan. —  Sullivan  v.  Deiter,  86  Mich. 
404,  49  N.  W.  261. 

'New  York. —  Rosenfeld  v.  New,  10  N.  Y. 
Suppl.  232. 

Pennsylvania. —  Wilson  v,  Lyle,  (1889)  16 
Atl.  861;  Neale  v.  Engle,  4  Pa.  Cas.  1,  7  Atl. 
60. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  121.  See  also  Contracts,  9  Cyc. 
776. 

New  contract  of  hiring. —  Where  the  salary 
book  of  the  employer,  under  an  entry  of  an 
employee's  name,  contained  an  item  specify- 
ing a  yearly  salary  at  a  certain  sum,  and  on 
the  line  below  an  entry  fixing  an  increased 
salary  and  dated  less  than  a  year  after  the 
first  entry,  and  the  employee  continued  in  the 
employment  for  several  years  thereafter,  the 
question  whether  a  new  hiring  for  a  year  com- 
menced on  the  anniversary  of  the  date  of  the 
second  entry  is  for  the  jury.  Western  Manu- 
facturers' Mut.  Ins.  Co.  V.  Boughton,  37  111. 
App.  183  [affirmed  in  136  111.  317,  26  N.  E. 
591]. 

34.  Ewing  v.  Janson,  57  Ark.  237,  21  S.  W. 
430. 

35.  Wilson  v.  Lyle,  (Pa.  1888)  12  Atl. 
365. 
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(ii)  Performance  of  Contract,  Performance  of  the  contract  by  the 
employee,  where  the  evidence  in  regard  thereto  is  conflicting,  is  a  question  for  the 
jury.^^  So  the  questiorx  whether  services  sued  for  were  accepted  by  the  employer 
as  a  full  performance  or  only  as  all  that  he  could  get  toward  a  performance  is  for 
the  jury.^  And  the  question  whether  acquiescence  in  the  manner  of  performance 
of  tiie  work  precludes  the  right  to  deduct  for  imperfections  therein  is  ordinarily 
one  for  the  jury.^^  Whether  a  certain  absence  of  the  employee  for  several  days, 
as  shown  by  uncontroverted  evidence,  is  a  breach  of  the  contract,  is  a  question  of 
law  for  the  court  but  where  an  employer  told  an  employee  called  away  by 
illness  in  his  family  that  his  wages  would  continue  while  absent  the  question  as  to 
how  long  he  could  remain  away  with  pay,  as  dependent  on  the  intent  of  the 
parties,  is  one  for  the  jury.^^  Tlie  existence  of  justiflcation  for  quitting  is  for  the 
determination  of  the  jury,^^  as  is  the  negligence  of  the  employee  in  the  performance 
of  his  duties.^^ 

(ill)  Waiver.  Whether  an  employee  waived  his  right  to  additional  compen- 
sation by  accepting  a  smaller  sum,  under  protest,  is  a  question  for  the  jury,"^^  as  is 
the  question  whether  the  acceptance  of  services  after  the  termination  of  a  notice 
to  quit  is  a  waiver  of  the  notice.'*'^ 

i.  Instructions.  The  necessity  for,  and  propriety  of,  instructions  to  the  jury 
are  governed  by  the  rules  relating  to  instructions  in  civil  actions  generally,'^^  such 


36.  Bruno  v.  Walsh,  5  Misc.  (X.  Y.)  355, 
25  N.  Y.  Suppl.  511. 

37.  Ewing  r.  Janson,  57  Ark.  237,  21  S.  W. 
430. 

38.  Morris  v.  Redfield,  23  Vt.  295. 

39.  Fowler  v.  Great  Falls  Ice  Co.,  1  Mac- 
Arthur  (D.  C.)  14. 

40.  Barlow  v.  Taylor  Placer  Min.,  etc.,  Co., 
29  Oreg.  132,  44  Pac.  492. 

41.  Chapman  v.  Coffin,  14  Gray  (Mass.) 
454 ;  Erving  v.  Ingram,  24  N.  J.  L.  520 ;  Elli- 
son V.  Jones,  15  N.  Y.  Suppl.  35G. 

42.  Nelson  v.  Chicago,  etc.,  R.  Co.,  60  Wis. 
320,  19  N.  W.  52. 

43.  Stevens  v.  Michigan  Soap  Works,  134 
Mich.  350,  96  N.  W.  435. 

44.  Laubacli  v.  Cedar  Rapids  Supply  Co., 
122  Iowa  643,  98  N.  W.  511. 

45.  See,  generally.  Trial. 

Discharge  of  employee. —  Where  the  facts 
are  undisputed,  and  amount  to  a  legal  justifi- 
cation for  the  discharge  of  a  servant,  the 
court  should  so  charge  the  jury.  Von  Heyne 
V.  Tompkins,  89  Minn.  77,  93  N.  W.  901,  5 
L.  R.  A.  N.  S.  524.  A  charge  that  a  discharge 
was  wrongful  if  the  employee  was  properly 
performing  his  duties  at  the  time  of  his  dis- 
charge is  erroneous,  in  the  absence  of  a  show- 
ing that  prior  violations  of  the  contract  by 
the  employee  had  been  condoned.  Moynahan 
r.  Interstate  Min.,  etc.,  Co.,  31  Wash.  417,  72 
Pac.  81.  See,  generally,  Mee  v.  Bowden  Gold 
Min.  Co.,  47  Oreg.  143,  81  Pac.  980;  Mudgett 
I".  Texas  Tobacco  Growing,  etc.,  Co.,  (Tex. 
Civ.  App.  1901)  61  S.  W.  149. 

Misconduct  preventing  recovery. —  In  an 
action  for  wages  it  is  error  to  charge  with- 
out qualification  that  plaintiff's  drunkenness 
while  off  duty  would  not  be  such  misconduct 
as  would  prevent  a  recovery,  since  such  mis- 
conduct might  incapacitate  for  work;  or  to 
charge  in  regard  to  misconduct  of  one  em- 
ployed as  a  teamster  that  reckless  driving 


and  using  the  team  for  other  people's  work 
will  not  prevent  the  recovery  of  wages,  un- 
less such  conduct  is  "  general,  or  frequent,  or 
habitual."  Ulrich  v.  Hower,  156  Pa.  St.  414, 
27  Atl.  243. 

Excuse  for  quitting. —  Where  an  employee 
has  abandoned  his  contract  on  the  ground  of 
ill  usage,  and  seeks  to  recover  on  a  quantum 
meruit,  the  jury  should  not  be  charged  that 
"  if  they  believe  the  fact  of  ill  usage  made 
out,  plaintiff  was  entitled  to  recover,"  but 
they  should  be  instructed  that  if  the  conduct 
of  the  employer  justified  the  employee  in 
quitting  the  employment  he  was  entitled  to 
recover.    Erving  v.  Ingram,  24  N.  J.  L.  520. 

Incompetency  or  negligence. —  An  instruc- 
tion that,  if  defendants  knew  that  plaintiff 
was  incompetent  any  time  during  the  nine 
months  he  was  in  their  employ,  their  business 
Avas  to  make  it  known  to  plaintiff,  is  errone- 
ous, as  implying  that  if  they  overlooked  such 
infraction,  plaintiff  would  be  secure  in  his 
employment.  Koehler  v.  Buhl,  94  Mich.  496, 
54  N.  W.  157.  An  instruction  that  the  em- 
ployer cannot  recover  from  an  employee  for 
damages  to,  or  destruction  of,  machinery  by 
the  employee,  unless  occasioned  by  the  negli- 
gent or  wrongful  act  of  the  employee,  is 
proper.  Brewer  v.  Wright,  25  Nebr.  305,  41 
N.  \N.  159. 

Continuance  of  business. —  Where  an  em- 
ployee was  to  receive  an  increase  in  salary  if 
the  employer  continued  in  the  manufacturing 
business,  after  the  original  term  of  employ- 
ment, an  instruction  that  if  "  with  the  knowl- 
edge of  plaintiff,"  the  making  of  certain  ad- 
ditional implements  by  the  employer  after  the 
term  was  an  experiment,  it  would  not  be  a 
continuance  of  the  manufacturing  business, 
was  proper.  Whitworth  v.  Brown,  85  Wis. 
375,  55  N.  W.  422. 

Exclusive  attention  to  employer's  business, 
—  An  instruction  that  if  plaintiff  gave  some 
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as  that  tliej  must  be  applicable  to  the  issues  and  to  the  evidence,^'''  and  must  not 
be  confusing,*^  or  mislead  in  g,^^  or  assume  as  a  fact  a  matter  in  dispute.^  Where 
an  instruction  is  given  stating  the  law  as  applicable  to  the  contention  of  one  party, 
a  request  by  the  opposing  party  to  charge  a  correct  rule  of  law  stating  the  con- 
verse of  the  proposition  should  be  gran  ted. An  instruction,  although  correct  as 
an  abstract  rule,  should  be  modified  to  correspond  to  the  circumstances  of  the 
particular  case,  where  such  circumstances  take  the  case  out  of  the  general  rule.®^ 
A  charge  that  there  is  no  evidence  of  a  hiring  for  a  year  should  not  be  given 
where  both  parties  understood  that  it  might  continue  a  year,  and  the  compensation 
is  lixed  at  a  definite  sum  per  year.^^ 

j.  Damages  and  Amount  of  Recovery  —  (i)  In  General.  The  measure  of 
damages  for  a  breach  of  a  contract  of  employment  is  the  damages  resulting  as 
the  natural  and  necessary  result  of  the  breacli.^^  Where  the  employer  wrong, 
fully  refuses  work  and  the  employee  is  without  means,  the  latter  may  recover 
damages  for  his  suffering.^^  Prima  facie  the  amount  recoverable  in  an  action 
for  wages  is  the  wages  fixed  by  the  contract,^^  although  in  case  of  part  perform- 


attention  to  his  own  affairs  with  defendant's 
consent,  but  not  so  as  to  take  up  time  which 
should  have  been  devoted  to  defendant's  busi- 
ness, such  acts  were  not  breaches  of  plaintiff's 
contract,  is  proper,  where  instructions  have 
been  given  for  defendant  that  if  plaintiff" 
neglected  defendant's  business  to  attend  to  his 
own  it  was  a  breach  of  the  contract.  Biest  v. 
Versteeg  Shoe  Co.,  97  Mo.  App.  137,  70  S.  W. 
1081. 

Amount  recoverable. —  Where  the  employer 
agreed  to  hire  a  hand  for  the  employee  if  the 
latter  would  leave  his  crop  and  perform  the 
services,  an  instruction,  where  there  is  no 
agreement  as  to  the  price  to  be  paid  for  the 
services,  that  the  employee  cannot  recover  a 
greater  sum  than  necessary  to  hire  such  a 
hand,  is  improper.  Graves  v.  Graves,  70  Ark. 
541,  69  S.  W.  544.  Where  an  employee 
claims  to  have  rendered  services  under  a 
special  contract  at  a  stipulated  price  per 
month,  and  the  answer  thereto  is  merely  a 
general  denial,  it  was  proper  to  charge  that 
if  the  contract  was  made  and  plaintiff  per- 
formed labor  thereunder  he  was  entitled  to 
recover  the  contract  price  for  the  time  he 
actually  served.  Skeels  X/.  Storm  Lake  Elec- 
tric Light,  etc.,  Co.,  (Iowa  1900)  81  N.  W. 
688.  In  an  action  where  an  employer  sought 
to  recoup  damages  resulting  from  negligence 
of  the  employee,  it  is  proper  to  instruct 
that  plaintiff  would  only  be  liable  for  the 
damage  which  followed  or  resulted  to  defend- 
ant as  the  natural  and  proximate  result  or 
consequence  of  the  negligence,  and  that  the 
measure  of  damages  would  be  the  cost  of 
repairing  machinery  claimed  to  have  been 
injured,  and  place  it  in  as  good  repair  as 
it  was  immediately  preceding  such  injury. 
Brewer  f.  Wright,  25  Nebr.  305,  41  N.  W. 
159. 

Ruling  rate  of  wages. —  Refusal  of  an  in- 
struction limiting  the  value  of  services  of  a 
bookkeeper,  and  manager  of  his  employer's 
business  in  his  absence,  to  the  "  ruling  rate 
of  wages,"  generally  paid  for  similar  services, 
was  proper ;  and  so  it  is  proper  to  refuse  to 
instruct  that  the  value  of  the  services  cannot 
in  any  degree  be  based  on  the  wages  for  like 
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services  elsewhere  in  the  county  unless  it  is 
shown  that  the  wages  elswhere  in  the  county 
are  the  same.  Crusoe  v.  Clark,  127  Cal.  341, 
59  Pac.  700. 

Extra  pay. —  Where  four  electric  light  com- 
panies contracted  for  the  construction  of  an 
underground  conduit,  and  engaged  plaintiff 
to  superintend  the  work,  and  he  was  already 
in  the  employ  of  one  of  the  companies  as  en- 
gineer, an  instruction,  in  an  action  by  plain- 
tiff for  extra  pay  on  account  of  such  services, 
that  if  the  jury  believed  from  all  the  facts 
and  circumstances  that  plaintiff,  when  he 
was  appointed,  did  not  intend  to  charge  for 
his  services,  he  could  not  thereafter  change 
his  mind  and  charge  therefor,  although  the 
services  w^ere  beneficial  to  defendant,  was 
proper.  Wagner  f.  Edison  Electric  Illuminat- 
ing Co.,  82  Mo.  App.  287. 

Ownership. —  Instruction  as  to  judgment  as 
establishing  ownership  of  property  on  which 
employee  worked  as  improper  see  Gardiner  'C. 
Earle,  25  E.  I.  542,  56  Atl.  1035. 

46.  MeCurdy  v.  New  York  L.  Ins.  Co.,  115 
Mich.  20,  72  N.  W.  996. 

47.  Clark  v.  Ryan,  95  Ala.  406,  11  So.  22; 
Mudgett  V.  Texas  Tobacco  Growing,  etc.,  Co., 
(Tex.  Civ.  App.  1901)  61  S.  W.  149;  Moyna- 
han  f.  Interstate  Min.,  etc.,  Co.,  31  Wash. 
417,  72  Pac.  81,  holding  that  an  instruction 
based  on  evidence  which  had  been  ruled  out 
was  improper. 

48.  Moynahan  f  .  Interstate  Min.,  etc.,  Co., 
31  Wash.  417,  72  Pac.  81. 

49.  Helfrich  Lumber,  etc.,  Co.  Ij.  Bland,  54 
S.  W.  728,  21  Ky.  L.  Rep.  1185. 

50.  See  Glucose  Sugar  Refining  Co.  i*. 
Flinn,  184  111.  123,  56  K  E.  400,  holding  that 
an  instruction  was  not  open  to  such  objection. 

51.  Wrought  Iron  Range  Co.  v.  Young,  76 
Ark.  18,  88  S.  W.  586. 

52.  Williams  v.  Jeter,  64  Ga.  737. 

53.  Franklin  Min.  Co.  r.  Harris,  24  Mich. 
115. 

54.  See  Damages,  13  Cyc.  162. 

55.  Gulf,  etc.,  R.  Co.  v.  Jackson,  29  Tex. 
Civ.  App.  342,  69  S.  W.  89. 

56.  See  Hildebrand  v.  American  Fine  Art 
Co.,  109  Wis.  171,  85  N.  W.  268,  53  L.  R.  A.  826. 
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ance  the  recovery  may  be  limited  to  the  reasonable  value  of  the  services,^"^  which, 
however,  cannot  exceed  \\\Qj[>ro  rata  contract  price.^^  In  an  action  by  an  employee 
for  the  wages  fixed  by  the  contract,  the  employer  may  recoup  damages  resulting 
from  breaches  of  the  contract  by  the  employee  but  damages  cannot  be  deducted 
as  such  where  the  action  is  to  recover  the  reasonable  value  of  the  services.^" 
Where  the  contract  provides  for  its  termination  by  the  employer  upon  a  specified 
notice,  the  employee  is  entitled  to  his  salary  only  for  the  period  of  notice,  on 
refusal  of  the  employer  to  continue  the  employ ment.^^ 

(ii)  Attorney' s  FeesF"  The  statutes  in  some  states  authorize  the  allowance 
of  attorney's  fees  to  a  successful  plaintiff  in  an  action  to  recover  wages.^^ 

k.  Judgment.  The  general  rule  that  the  judgment  must  accord  with  and  be 
warranted  by  the  pleadings^  is  applicable  and  hence  in  an  action  on  a  special 
contract  there  can  be  no  recovery  upon  a  quantum  meruit^^  especially  where  the 
judgment  is  by  default.^'^  So  a  judgment  for  less  than,  or  in  excess  of,  what 
is  warranted  by  any  evidence,  is  voidable.^^  And  if  defendants  are  sued  jointly 
on  the  ground  that  the  services  were  performed  at  their  joint  request,  no  judg- 
ment for  plaintiff  employee  can  be  rendered  where  it  is  not  shown  that  one  of  the 
defendants  requested  the  services.^^    Ordinarily  no  judgment  for  the  value  of  serv- 


57.  Fulton  v.  Heffelfinger,  23  Ind.  App. 
104,  54  N.  E.  "1079.  But  see  Hildebrand  v. 
American  Fine  Art  Co.,  109  Wis.  171,  85 
N.  W.  268,  53  L.  R.  A.  826,  holding  that  it 
will  be  presumed  that  the  servant  earned  and 
deserves  the  contract  price  for  the  time  his 
services  continued,  until  the  contrary  is 
shown  by  evidence  to  sustain  a  properly 
pleaded  counter-claim. 

Employment  of  servant  to  take  place  of 
discharged  servant. —  No  damages  the  em- 
ployer has  suffered  by  employing  another  to 
take  the  place  of  an  employee  discharged  on 
account  of  his  bad  conduct  should  be  de- 
ducted from  the  value  of  his  services,  since 
the  employer  has  himself  chosen  to  prevent 
the  continuance  of  the  labor  under  the  con- 
tract. It  is  only  when  the  employee  has  in- 
tentionally and  wilfully  conducted  himself  in 
such  a  manner  as  to  render  it  necessary  that 
he  should  be  discharged  that  he  is  required 
to  pay  other  damages  than  the  loss  of  his 
agreed  compensation.  Law^rence  v.  Gullifer, 
38  IVre.  532. 

58.  Crump  v.  Rebstock,  20  3Io.  App.  37; 
Culbertson  Irr.,  etc.,  Co.  v,  Wildman,  45  Nebr. 
663,  63  N.  W.  947.  See  also  Contracts,  9 
Cyc.  689  note  21. 

59.  See  swpra.  III,  B,  9,  d,  (ii). 

60.  Feith  v.  Johnson,  (Conn.  1891)  21  Atl. 
923. 

61.  Derry  v.  East  Saginaw  Bd.  of  Educa- 
tion, 102  Mich.  631,  61  N.  W.  61. 

62.  Rights  of  purchasers  see  Vendor  and 
Purchaser. 

63.  See  the  statutes  of  the  several  states. 
And  see,  generally,  Damages,  13  Cyc.  80. 

In  Illinois  a  traveling  salesman  is  not  a 
"  laborer  or  servant "  within  the  statute 
(Standard  Fashion  Co.  Blake,  51  111.  App. 
233)  ;  and  such  pleas  should  not  be  allowed 
in  the  absence  of  a  showing  required  by  the 
statute  (Rowland  Records,  43  111.  App. 
198),  it  being  necessary  that  the  jury  spe- 
cially find  that  the  amount  sued  for  is 
"  earned  and  due "  and  is  for  the  wages  of 


such  servant  (Great  Northern  Hotel  Co.  v. 
Leopold,  72  111.  App.  108). 

In  Ohio  a  demand  for  payment  of  the 
wages  is  a  condition  precedent  to  a  recovery 
for  attorney's  fees  either  before  a  justice  of 
the  peace  or  on  appeal  from  his  decision  to 
the  common  pleas.  Gasser  v.  Nash,  2  Ohio 
S.  &  C.  PI.  Dec.  86. 

64.  See  Judgments,  23  Cyc.  816. 

65.  Reed  f.  Newman,  31  Misc.  (N.  Y.)  792, 
65  N.  Y.  Suppl.  218  (holding  that  under  a 
complaint  for  wages  due  no  recovery  can  be 
had  for  damages  for  breach  of  contract)  ; 
Elliott  V.  Miller,  17  N.  Y.  Suppl.  526  (hold- 
ing that  in  an  action  to  recover  wages  judg- 
ment for  damages  for  wrongful  discharge  can- 
not be  rendered) .  See  also  Paul  v.  Minneapo- 
lis Threshing  Mach.  Co.,  87  Mo.  App.  647. 

Statutory  actions. —  But  in  an  action 
brought  under  a  statute  giving  the  right  to 
body  execution  against  the  employer  in  an 
action  for  wages,  a  judgment  for  work,  labor, 
and  services  is  recoverable,  notwithstanding 
the  employee  fails  to  show  what  the  statute 
requires,  since  the  statute  does  not  give  a  new 
cause  of  action  but  merely  a  new  remedy. 
Wah  Kee  x.  Young,  29  Misc.  (N.  Y.)  658,  61 
N.  Y.  Suppl.  894.  . 

66.  Fulton  V.  Heffelfinger,  23  Ind.  App. 
104,  54  N.  E.  1079 ;  Provost  v.  Carlin,  28  La. 
Ann.  595.  See  also  Henry  v.  Fisher,  2  Pa. 
Dist.  71.  But  see  Rocco  Xi.  Parczyk,  9  Lea 
(Tenn.)  328,  holding  that  where  both  parties 
testified  to  a  contract  of  employment  between 
them,  but  differed  as  to  the  wages  to  be  paid, 
the  jury  might  allow  what  the  services  were 
worth  if  they  found  there  was  no  contract. 
See,  generally.  Contracts,  9  Cyc.  749. 

67.  Reidy  v.  Bleistift,  30  Misc.  (N.  Y.) 
203,  61  N.  Y.  Suppl.  915. 

68.  Lattemore  v.  Baldwin,  70  Cal.  40,  11 
Pac.  395;  Howe  i\  Lincoln,  23  Kan.  468; 
Ostrom  f.  Smith,  (Tex.  Civ.  App.  1894)  25 
S.  W.  1130. 

69.  Johnson  V).  Lawson,  18  Colo.  App.  297, 
71  Pac.  652. 
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ices  can  be  rendered  in  the  absence  of  evidence  as  to  the  value  thereof,*^^  or  at 
least  for  no  more  than  a  nominal  sum.'^  If  the  contract  calls  for  stock  of  a  cor- 
poration in  payment  of  wages  a  judgment  for  the  value  thereof  is  proper  where 
the  employer  refuses  to  deliver  the  stock.'^'^  Athrmative  relief  to  defendant 
cannot  be  granted  unless  prayed  for  by  a  proper  plea."^^  In  some  states  the  judg- 
ment must  state  that  it  is  for  a  particular  class  of  services  in  order  to  prevent  the 
employer  from  claiming  exemptions  against  it.'^^ 

1.  Appeal  and  Error.  The  rules  regulating  the  decisions  of  appeals  in  civil 
actions  in  general  apply  to  appeals  from  a  judgment  in  an  action  to  recover 
compensation  for  services.'^^ 

10.  Liens  and  Preferences'^^  —  a.  Creation  and  Existence  in  General  —  (i)  At 
Common  Law.  At  common  law  a  servant  has  no  lien  for  his  compensation.'^ 
Independent  of  statute  or  a  contract  provision  for  a  lien,  he  is  not  authorized  to 
take  or  retain  property  of  his  employer  until  his  wages  are  paid, nor  is  he  entitled 
to  a  lien  on  a  manufactured  article  which  is  in  part  the  product  of  his  labor."^^  How- 
ever, if  the  workman  is  in  fact  a  bailee  rather  than  a  servant  he  has  a  common-law 
lien.^^ 

(ii)  Statutory  Pmovisions.  The  statutes  in  many  of  the  states  expressly 
provide  for  a  lien  or  preference  in  favor  of  a  servant  to  protect  his  claim  for 
wages.^^    These  statutes  vary  greatly  in  their  terms,  and  while  some  of  them  pro- 


70.  Talbert  v.  Stone,  10  La.  Ann.  537, 
holding  that  where  an  employee  was  to  re- 
ceive for  his  services  a  certain  part  of  the 
crop  produced  by  him  he  must  show  its  value 
where  he  sues  to  recover  money  compensation 
for  his  services.  But  see  Pungs  v.  American 
Brake-Beam  Co.,  124  Mich.  344,  82  N.  W. 
1066,  holding  that  after  discharge  the  con- 
tract wage  is  some  evidence  of  value  in  an 
action  for  services  rendered. 

71.  Owen  v.  O'Reilly,  20  Mo.  603. 

72.  Spinney  v.  Hill,  81  Minn.  316,  84  N.  W. 
116. 

73.  Brunson  f.  Martin,  17  Ark.  270.  See, 
generally,  Judgments,  23  Cyc.  802. 

74.  Buis  V.  Cooper,  63  Mo.  App.  196,  hold- 
ing that  the  statute  in  Missouri  is  manda- 
tory.   See  also  Exemptions,  18  Cyc.  394. 

75.  See  Appeal  and  Ereor,  3  Cyc.  220 
et  seq.  See  also  Peale  v.  Hill,  33  111.  App. 
444  (reversal  for  alleged  fact  not  shown  by 
evidence)  ;  Wood  v.  Rockwell,  4  Silv.  Sup. 
(N.  Y.)  80,  7  N.  Y.  Suppl.  370  (reversal 
where  judgment  in  conflict  with  admitted 
facts ) . 

Presumptions. —  Where-  the  evidence  is  not 
before  the  appellate  court,  it  will  not  pre- 
sume that  there  was  no  agreement  as  to  the 
time  a  servant's  wages  were  to  be  paid,  in 
order  to  render  available  a  presumption  au- 
thorized by  a  provision  of  the  code  in  the  ab- 
sence of  any  agreement  in  regard  thereto. 
Kuschel  V.  Hunter,  (Cal.  1897)  50  Pac.  397. 

Reversal  where  evidence  is  conflicting  see 
McCall  ?;.  France,  11  Colo.  333,  17  Pac.  912; 
Goldstein  v.  White,  16  N.  Y.  Suppl.  860. 

Harmless  error. —  Griffin  v.  Kaericher,  29 
111.  App.  162  (refusal  of  instruction)  ;  Diffin 
V.  Reid,  15  Misc.  (N.  Y.)  268,  36  N.  Y.  Suppl. 
407  (admission  of  evidence)  ;  Gardiner  r. 
Earle,  25  R.  I.  542,  56  Atl.  1035  (giving  of 
instruction  ) . 

76.  Liens  of  particular  employees:  Agent 
see  Principal  and  Agent.    Contractors  and 
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materialmen  see  Mechanics'  Liens.  Farm 
laborers  see  Agriculture,  2  Cyc.  58.  Labor- 
ers in  mines,  quarries,  or  wells  see  Mines  and 
Minerals.  Laborers  in  constructing  rail- 
roads see  Railroads;  Street  Railroads. 
Laborers  engaged  in  constructing  telegraph  or 
telephone  lines  see  Telegraphs  and  Tele- 
phones. Loggers  see  Logging.  Seamen  see 
Seamen.  Municipal  employees  see  Munici- 
pal Corporations. 

Liability  of  stock-holders  where  assets  of 
corporation  are  exhausted  see  Corporations, 
10  Cyc.  688  et  seq. 

Right  to  prefer  laborers*  claims  in  assign- 
ments for  benefit  of  creditors  see  Assign- 
ments For  Benefit  of  Creditors,  4  Cyc. 
173. 

77.  Ex  p.  Corran,  (Cal.  1895)  41  Pac.  464; 
Michaelson  v.  Fish,  1  Cal.  App.  116,  81  Pac. 
661;  Wilcox  v.  Matthews,  44  Mich.  192,  6 
N.  W.  215. 

78.  Ex  p.  Corran,  (Cal.  1895)  4i  Pac.  464. 

79.  Michaelson  v.  Fish,  1  Cal.  App.  116,81 
Pac.  661. 

80.  See  Bailments,  5  Cyc.  193  et  seq. 

81.  See  the  statutes  of  the  several  states. 
In  Arkansas,  under  the  statute  of  1875, 

there  can  be  no  laborer's  lien  unless  there  is 
a  written  contract.  Gates  v.  Burkett,  44 
Ark.  90. 

In  California,  under  St.  (1891)  p.  195,  a 
lien  for  wages  is  allowable  only  where  they 
are  payable  weekly  or  monthly.  Spauldin:'' 
V.  Mammoth  Spring  Min.  Co.,  (1897)  49  Pac. 
183. 

In  Washington,  under  2  Ballinger  Annot. 
Codes  &  St.  §  5902,  giving  any  person  who 
clears  realty  at  the  owner's  request  a  lien 
thereon  for  the  labor  performed,  a  party  who 
clears  land  under  contract  with  the  owner 
has  a  lien  thereon  for  the  work  performed, 
if  he  has  not  waived  it,  although  no  lien  was 
referred  to  in  the  agreement.  Stringham  v. 
Davis,  23  Wash.  568,  63  Pac.  230. 
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vide  for  a  lien  enforceable  against  the  property  of  tlie  employer  independent  of 
his  insolvency,  the  majority  of  them  provide  for  a  preference  for  claims  for 
wages  for  work  performed  before  the  seizure  of  the  employer's  property  on  proc- 
ess' or  the  suspension  of  his  business  by  the  action  of  creditors  or  before  his 
property  is,  by  any  other  means,  put  in  the  hands  of  a  receiver  or  trustee.^^  Such 
statutes  should  be  liberally  construed  in  favor  of  the  servant,^^  and  are  generally 
held  constitutional.^  The  statutes  should  not  be  given  a  retroactive  effect  unless 
they  expressly  provide  therefor.^^  The  right  to  a  preference  in  the  distribution 
of  assets  of  the  employer  in  bankruptcy  proceedings,^^  in  insolvency  proceedings 
in  general,^^  in  assignment  for  the  benefit  of  creditors,^^  or  in  the  distribution  of  the 
proceeds  of  an  execution  sale  is  treated  elsewhere,  as  is  the  priority  of  claims 
against  the  estate  of  a  deceased  person.^ 

b.  Nature  of  Claim  Secured — (i)  Pehson'AL  Labor.  The  statutes  are  gen- 
erally construed  as  intended  to  protect  only  claims  for  actual  work  or  labor 
performed  by  the  employee  personally and  hence  contractors  are  not  pro- 


Bailee's  lien. —  A  statutory  provision  giving 
a  lien  to  a  bailee  for  hire  who  makes,  alters, 
repairs,  or  improves  an  article,  authorizing 
him  to  retain  possession  until  his  charges  are 
paid,  does  not  create  a  lien  in  favor  of  a  per- 
son who  performs  services  with  reference  to 
personal  property  in  his  possession  as  a.  mere 
servant.  Michaelson  v.  Fish,  1  Cal.  App. 
116,  81  Pac.  661. 

Construction  and  validity  of  particular 
statutes  in  general  see  Lupton  v.  Hughes,  2 
Pennew.  (Del.)  515,  47  Atl.  624  (conflict  in 
statutes)  ;  Small  f.  Hammes,  156  Ind.  556, 
60  N.  E.  342  (validity). 

82.  See  the  statutes  of  the  several  states. 

Voluntary  sale. —  In  Pennsylvania,  where 
laborer's  claims  are  entitled  to  a  preference 
in  the  distribution  of  the  proceeds  of  a  sale 
of  property  by  execution  or  otherwise  on 
account  of  the  death  or  insolvency  of  the  em- 
ployer, it  is  held  that  a  voluntary  sale  by  an 
insolvent  employer  in  payment  of  his  debts 
is  not  such  a  sale  as  is  contemplated  by  the 
statute  which  is  intended  to  embrace  only 
judicial  sales.  Wilkinson  v.  Patton,  162  Pa. 
St.  12,  29  Atl.  293.  The  contrary  rule  pre- 
vails in  Indiana  where  it  is  held  that  a  lien 
of  a  laborer  is  superior  to  the  rights  of  a 
purchaser  from  an  insolvent  debtor  to  pay 
debts  due  the  purchaser  where  the  business 
of  the  debtor  is  suspended  by  such  act.  Bass 
f.  Doerman,  112  Ind.  390,  14  N.  E.  377;  Bell 
V.  Hiner,  16  Ind.  App.  184,  44  N.  E.  576. 
And  see  Lupton  v.  Hughes,  2  Pennew.  (Del.) 
515,  47  Atl.  624.  In  Florida  persons  entitled 
to  liens  for  wages,  whether  in  possession  or 
not,  may  enforce  them  against  purchasers 
with  notice.  St.  Augustine  First  Nat.  Bank 
V.  Kirkby,  43  Fla.  376,  32  So.  881. 

Evidence  of  insolvency. —  The  fact  that  the 
debts  of  a  master  largely  exceed  the  proceeds 
of  the  sheriff's  sale  of  property  seized  on  ex- 
ecution is  sufficient  evidence  of  insolvency  to 
permit  an  employee  to  assert  his  lien.  Torpy 
V.  Webster,  20  Pa.  Co.  Ct.  475. 

Specific  lien. —  Where  an  employee  is  given 
a  right  to  a  preference  in  the  proceeds  of  a 
forced  sale  of  the  property  of  his  insolvent 
employer,  there  is  no  specific  lien  on  the 
property  in  the  hands  of  the  owner  or  his 


vendee.  Wilkinson  v.  Patton,  162  Pa.  St. 
12,  29  Atl.  293.  See  also  People  v.  Reming- 
ton, 45  Hun  (N.  Y.)  329  [affirmed  in  109 
N.  Y.  631,  16  N.  E.  680]. 

83.  Heckman  v.  Tammen,  84  111.  App.  537 
[affirmed  in  184  HI.  144,  56  N.  E.  361]  ;  Peo- 
ple V.  Beveridge  Brewing  Co.,  91  Hun  (N.  Y.) 
313,  36  N.  Y.  Suppl.  525,  3  N.  Y.  Annot.  Cas. 
4.  But  see  Lehigh  Coal,  etc.,  Co.  v.  New  Jer- 
sey Cent.  R.  Co.,  29  N.  J.  Eq.  252  (holding 
that  a  statutory  provision  giving  a  prefer- 
ence upon  the  insolvency  of  the  employer  cor- 
poration is  in  derogation  of  the  rights  of 
creditors  to  be  paid  equally  and  should  not 
be  extended  by  construction)  ;  People  v.  Rem- 
ington, 45  Hun  (N.  Y.)  329  [affirmed  in  109 
N.  Y.  631,  16  N.  E.  680]. 

84.  Graham  v.  Magann  Fawke  Lumber  Co., 
118  Ky.  192,  80  S.  W.  799,  26  Ky.  L.  Rep. 
70;  Trust  v.  Miami  Oil  Co.,  19  Ohio  Cir.  Ct. 
727,  10  Ohio  Cir.  Dec.  372.  See  also  Consti- 
tutional Law,  8  Cyc.  695  et  seq. 

85.  People  v.  Remington,  45  Hun  (N.  Y.) 
329  [affirmed  in  109  N.  Y.  631,  16  N.  E.  680]. 

86.  See  Bankruptcy,  5  Cyc.  385,  386. 

87.  See  Insolvency,  22  Cyc.  1320. 

88.  See  Assignments  For  Benefit  of 
Creditors,  4  Cyc.  269, 

89.  See  Executions,  17  Cyc.  354. 

90.  See  Executors  and  Administrators, 
18  Cyc.  552. 

91.  Cox  V.  Cagle,  112  Ga.  157,  37  S.  E.  176; 
Cochran  f.  Swann,  53  Ga.  39;  Lehigh  Coal, 
etc.,  Co.  V.  New  Jersey  Cent.  R.  Co.,  29  N.  J. 
Eq.  252.  See  Clark  v.  Brown,  141  Cal.  93,  74 
Pac.  548,  holding  that  the  fact  that  a  laborer 
makes  an  entire  contract  for  the  service  of 
himself  and  his  team  does  not  deprive  him  of 
a  right  to  a  lien  for  his  own  labor  where  its 
value  can  be  distinguished  from  the  amount 
due  for  the  services  of  the  team. 

Interest  which  has  accrued  on  a  claim  for 
wages  before  the  lien  attaches  is  not  em- 
braced within  the  lien.  Delaware,  etc.,  R. 
Co.  V.  Oxford  Iron  Co.,  33  N.  J.  Eq.  192. 

When  wages  earned. —  Under  the  New  Jer- 
sey statute  giving  laborers  in  the  employ  of 
an  insolvent  corporation  at  the  time  of  its 
insolvency  a  lien  for  the  whole  amount  of 
wages'  due  them,  it  is  immaterial  how  long 
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tected.^^  Claims  for  the  use  of  teams  or  macliinerj,^^  or  for  the  hire  of  other 
property  of  the  employee,^^  or  for  expenses  incurred  by  the  employee,^*'  in  con- 
nection witii  the  labor,  are  not  protected.  So  in  some  states  the  statute  only  pro- 
tects wages  for  a  specified  time  preceding  the  actual  sale  and  transfer  of  tlie  prop- 
erty on  account  of  the  insolvency  of  the  employer  and  the  amount  of  the  claim 
of  the  laborer  which  is  entitled  to  a  preference  is  sometimes  limited  by  statute.^^ 

(ii)  Wages  as  Distinguished  Ehom  Salaries,  Fees,  Etc.  Where  the  lien 
or  preference  is  confined  to  one  working  for  wages,  it  has  been  held  that  a  person 
employed  on  a  salary  or  on  commission  is  not  protected  nor  is  an  attorney 
whose  claim  is  for  fees/  or  one  carrying  on  an  independent  business.^  So  a  claim 
for  damages  for  breach  of  contract  is  not  a  claim  for  wages  due.^  But  it  has  been 
held,  under  one  statute,  that  it  is  immaterial  whether  the  compensation  is  by  the 
day,  week,  or  month,  or  by  piece,  weiglit,  or  measurement.^ 

e.  Charaetep  of  Business  in  Which  Services  Performed.  The  statutes  often- 
times limit  the  lien  or  preference  to  employment  in  particular  kinds  of  business.^ 
In  some  states  the  labor  must  have  been  performed  in  connection  with  the  business 
in  which  the  insolvent  employer  was  engaged,^  and  contribute  to  the  permanent 
and  continuous  use  of  the  particular  business,'''  so  that  services  contributed  to  the 
construction  and  equipment  of  such  work  or  business  are  not  entitled  to  a  prefer- 
ence.^ Employees  of  a  contractor  or  log  jobber  have  been  held  not  protected 
because  the  employer  was  not  engaged  in  a  permanent  and  continuing  business 
such  as  contemplated  by  the  statute.^ 

d.  Servants  Protected  by  Statutes  —  (i)  In  General.  The  statutes  in  the 
different  states  vary  to  a  considerable  extent  in  their  enumeration  of  the  classes  of 
persons  entitled  to  a  lien  or  preference.^^    And  in  many  of  the  states  the  statutes 


before  the  date  of  the  insolvency  the  wages 
may  have  accrued.  Delaware,  etc.,  R.  Co.  v. 
Oxford  Iron  Co.,  33  N.  J.  Eq.  192. 

Labor  discontinued  before  end  of  contract. 
—  Where  the  property  on  which  the  work  is 
being  done  is  sold  on  judicial  sale  during  the 
term  of  employment  it  would  seem  that  the 
amount  of  the  lien  is  the  amount  due  as 
wages  at  the  time  of  the  sale.  Scarborough 
V.  Stinson,  15  La.  Ann.  665. 

92.  See  infra,  III,  B,  10,  d,  (l). 

93.  Dart  v.  McMinds,  21  Pa.  Co.  Ct.  43. 
But  see  St.  Augustine  First  Nat.  Bank  v. 
Kirkby,  43  Fla.  376,  32  So.  881. 

94.  Dart  v.  McMinds,  21  Pa.  Co.  Ct.  43. 

95.  Cox  V.  Cagle,  112  Ga.  157,  37  S.  E.  176. 

96.  Mudgett  v.  Texas  Tobacco  Growing, 
etc.,  Co.,  (Tex.  Civ.  App.  1901)  61  S.  W.  149. 

97.  Lord  v.  Toby  Valley  Supply  Co.,  5  Pa. 
Dist.  290;  Bell  v.  Faust,  20  Pa.  Co.  Ct.  394. 

98.  Allentown  Nat.  Bank  i\  Helios  Dry 
Color,  etc.,  Co.,  9  Pa.  Super.  Ct.  275,  holding 
that  the  act  of  1872  limiting  the  amount  to 
two  hundred  dollars  does  not  exclude  a  claim- 
ant whose  accrued  wages  exceed  two  hundred 
dollars,  but  only  requires  that  he  remit  the 
excess. 

99.  People  v.  Bemington,  45  Hun  (K  Y.) 
829  [affirmed  in  109  N.  Y.  631,  16  N.  E.  680]. 

1.  Lewis  V.  Fisher,  80  Md.  139,  30  Atl.  608, 
45  Am.  St.  Eep.  327,  26  L.  R.  A.  278  (hold- 
ing that  a  claim  for  attorney's  fees  is  not 
money  due  for  "wages  or  salaries")  ;  People 
V.  Remington,  45  Hun  (N.  Y.)  329  [affirmed 
in  109  N.  Y.  631,  16  N.  E.  680]. 

2.  Steininger  v.  Butler,  5  Pa.  Dist.  43,  17 
Pa.  Co.  Ct.  97,  laundryman. 
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3.  Spader  v.  Mural  Decoration  Mfg.  Co., 
47  N.  J.  Eq.  18,  20  Atl.  378. 

4.  Jones  v.  Susquehanna  Coal  Co.,  1  Pa. 
Super.  Ct.  331. 

5.  See  the  statutes  of  the  several  states. 
In  Pennsylvania,  under  the  act  of  1872 

giving  a  lien  to  clerks,  miners,  etc.,  employed 
in  any  works,  mines,  manufactories,  "  or  other 
business,"  it  was  held  that  the  latter  phrase 
merely  referred  to  places  of  employment  sim- 
ilar to  those  mentioned,  and  did  not  include 
a  hotel.  Allen  v.  Fehl,  33  Leg.  Int.  366. 
But  by  the  act  of  1883  and  its  amendment  in 
1891  the  words  "  other  business "  are  ex- 
tended so  as  to  include  all  kinds  of  business 
in  which  any  of  the  classes  of  employees 
named  in  the  act  are  engaged.  Sproul  v. 
Murray,  156  Pa.  St.  293,  27  Atl.  302 ;  James 
Rees,  etc.,  Co.  v.  Hulings,  9  Pa.  Super.  Ct. 
265,  43  Wkly.  Notes  Cas.  389 ;  In  re  Clymer 
Distilling  Co.,  2  Pa.  Co.  Ct.  111. 

6.  MclDaniel  r.  Osborn,  (Ind.  App.  1904) 
72  N.  E.  601;  Winter  v.  Howell,  109  Ky.  163, 
58  S.  W.  591,  22  Ky.  L.  Rep.  697;  James 
Rees,  etc.,  Co.  v.  Hulings,  9  Pa.  Super.  Ct. 
265,  43  Wkly.  Notes  Cas.  389. 

7.  Wolf  V.  Krick,  3  Pa.  Super.  Ct.  601 
[affirming  17  Pa.  Co.  Ct.  118]. 

8.  Allentown  Nat.  Bank  v.  Helios  Dry 
Color,  etc.,  Co.,  9  Pa.  Super.  Ct.  275;  James 
Rees,  etc.,  Co.  v.  Hulings,  9  Pa.  Super.  Ct. 
265,  43  Wkly.  Notes  Cas.  389;  Wolf  v.  Krick, 
3  Pa.  Super.  Ct.  601  [affirming  17  Pa.  Co.  Ct. 
118]. 

9.  Pacific  Guano  Co.  v.  Kuhns,  7  Pa.  Dist. 
531. 

10.  See  the  statutes  of  the  several  states. 
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have  been  from  time  to  time  enlarged  in  this  respect  by  amendments  so  that 
decisions  under  earlier  statutes  should  be  carefully  read  in  connection  with  subse- 
quent statutes. A  person  cannot  have  a  laborer's  lien  for  work  done  by  others 
hired  by  him ;  and  it  is  almost  universally  held  that  a  contractor  is  not  entitled 
to  a  preference  or  a  lien/^  even  though  he  performs  manual  labor  in  part.^^  In 
some  states  the  employee,  to  be  entitled  to  a  preference,  must  have  been  an 
employee  at  the  time  of  the  suspension  of  business.^^ 

(ii)  Laborers.  A  laborer  has  been  defined  as  one  who  labors  in  toilsome 
occupation  —  a  man  who  does  work  that  requires  little  skill  as  distinguished  from 
an  artisan. The  term  cannot  be  confined,  however,  to  one  who  performs  only 


In  Florida,  under  a  statute  giving  to  book- 
keepers, clerks,  agents,  porters,  and  other  em- 
ployees, a  lien  for  wages,  a  timekeeper  who 
had  to  attend  to  a  commissary  and  also  one 
contracting  to  haul  logs  to  the  mill  of  the 
employer  at  so  much  a  day  with  his  own 
team  are  entitled  to  liens  on  the  product  of 
the  mill.  St.  Augustine  First  Nat.  Bank  v. 
Kirkby,  43  Fla.  376,  32  So.  881. 

In  Indiana  a  general  manager  of  a  shop  is 
not  entitled  to  a  lien  under  the  statute  giving 
a  lien  to  mechanics  and  laborers  employed 
about  any  shop.  Raynes  v.  Kokomo  Lad- 
der, etc.,  Co.,  153  Ind.  315,  54  N.  E.  1061. 

In  Louisiana  it  has  been  held  that  a  fore- 
man has  no  privilege  (Lewis  v.  Patterson,  20 
La.  Ann.  294;  Lauran  v.  Hotz,  1  Mart.  N.  S. 
140),  nor  has  a  teacher  (Labat  v.  Labat,  2 
Mart.  N.  S.  652 ) ,  nor  laborers  employed  in  a 
sawmill  at  daily  or  monthly  wages  (Bar- 
bour V.  Duncan,  17  La.  439),  nor  an  engineer 
(McRae  v.  His  Creditors,  16  La.  Ann.  305). 

In  New  York  a  statute  providing  that  "  the 
wages  of  employes,  operatives  and  laborers  " 
of  an  insolvent  corporation  shall  be  preferred 
to  other  creditors  applies  only  to  subordinate 
laborers,  and  does  not  entitle  to  preference, 
on  account  of  services,  either  a  bookkeeper, 
draughtsman,  superintendent,  or  foreman 
working  for  a  monthly  salary,  payable  at  the 
end  of  each  month,  although  they  also  per- 
form manual  labor.  Wakefield  f.  Fargo,  90 
N.  Y.  213;  In  re  New  York  Locomotive 
Works,  73  Hun  327,  26  N.  Y.  Suppl.  209. 

In  Pennsylvania  a  salesman  paid  by  com- 
missions on  accounts  sold  by  him  is  not  a 
miner,  mechanic,  clerk,  or  laborer,  even  though 
he  performed  occasional  services  as  clerk  or 
superintendent.  Willauer's  Estate,  1  Chest. 
Co.  Rep.  533.  So  laundrymen  carrying  on 
an  independent  business  are  not  "  trades- 
men "  within  the  meaning  of  the  statute. 
Steininger  v.  Butler,  5  Pa.  Dist.  43,  17  Pa. 
Co.  Ct.  97. 

In  Washington  manual  labor  incidentally 
performed  by  the  general  manager  of  a  corpo- 
ration with  the  expectation  of  reward  by  in- 
creased profits  is  not  within  the  statute. 
Addison  f.  Pacific  Coast  Milling  Co.,  79  Fed. 
459. 

An  attorney  at  law  is  not  a  clerk,  servant, 
(Pr  emplovee.  Lev  is  v.  Fisher,  80  Md.  139,  30 
^tl.  608,  45  Am.  St.  Rep.  327,  26  L.  R.  A.  278. 

The  president  of  a  corporation  is  not  in- 
cluded within  the  terms  of  the  Virginia  stat- 
ute specifying  in  detail  the  persons  protected 


and  not  referring  to  officers  of  the  corpora- 
tion. Philadelphia  Seventh  Nat.  Bank  v, 
Shenandoah  Iron  Co.,  35  Fed.  436. 

11.  See  the  statutes  of  the  several  states. 
Conflict  of  statutes  in  Pennsylvania  see 

Hall's  Estate,  148  Pa.  St.  121,  23  Atl.  992; 
In  re  Wells,  2  Del.  Co.  172;  Zug's  Estate, 
2  Lane.  L.  Rev.  108. 

12.  See  supra,  III,  B,  10,  b,  (i). 

13.  Michigan.— In  re  Clark,  92  Mich.  351, 
52  N.  W.  637. 

l^ew  Jersey. —  Lehigh  Coal,  etc.,  Co.  v.  New 
Jersey  Cent.  R.  Co.,  29  N.  J.  Eq.  252. 

New  York. —  People  v.  Remington,  45  Hun 
329  [affirmed  in  109  N.  Y.  631,  16  N.  E.  680]: 
People  f.  Remington,  3  Silv.  Sup.  478,  6  N.  Y. 
Suppl.  796  [affirmed  in  121  N.  Y.  675,  24 
N.  E.  1095]. 

Oregon. —  Johnston  V.  Barrills,  27  Oreg. 
251,  41  Pac.  056,  50  Am.  St.  Rep.  717. 

Pennsylvania. — Diller  r.  Frantz,  5  Pa.  Dist. 
180,  17  Pa.  Co.  Ct.  306. 

United  States. —  Vane  v.  Newcombe,  132 
U.  S.  220,  10  S.  Ct.  60,  33  L.  ed.  310  [afftrm- 
ing  27  Fed.  536]  ;  Fortier  v.  Delgado,  122 
Fed.  604,  59  C.  C.  A.  180;  Malcomson  V, 
Wappoo  Mills,  85  Fed.  907. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  129. 

14.  In  re  Clark,  92  Mich.  351,  52  N.  W. 
637. 

15.  Delaware,  etc.,  R.  Co.  f.  Oxford  Iron 
Co.,  33  N.  J.  Eq.  192;  Bedford  V.  Newark 
Mach.  Co.,  16  N.  J.  Eq.  117,  holding,  how- 
ever, that  the  apprentices  of  an  insolvent 
manufacturing  company  are  entitled  to  a 
priority  in  payment  of  their  wages  without 
regard  to  the  time  that  they  were  last  actu- 
ally laboring  for  the  company. 

16.  Dano  v.  Missouri,  etc.,  R.  Co.,  27  Ark. 
564,  567  [citing  W^ebster  Diet.]. 

Other  definitions. —  A  laborer  is  one  who 
performs  with  his  own  hands  the  contract 
which  he  makes  with  his  employer.  Went- 
roth's  Appeal,  82  Pa.  St.  469.  See  also  La- 
BOBER,  24  Cyc.  810-814. 

A  driver  of  a  milk  wagon,  one  who  helped 
in  loading  milk  at  a  creamery  and  washed 
the  milk  cans,  bottles,  etc.,  and  one  who 
worked  about  the  creamery,  are  laborers. 
Wilbur  V.  Hankins,  19  Pa.  Co.  Ct.  222. 

In  Michigan  a  statute  gives  a  preference  to 
"  debts  owing  for  labor."  Lender  such  stat- 
ute it  has  been  held  that  one  employed  to 
adjust  and  start  machinery  in  mills  supplied 
with  machinery  by  the  employer,  and  to 
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services  that  require  no  skill. Except  where  specially  defined  by  statute,'^  the 
term  "laborer"  has  been  held  to  include  a  mechanic  who  performs  actual  manual 
labor  for  his  employer/^  and  a  bar-tender  who  is  also  required  to  keep  books.'^ 
The  following  have  been  held  not  laborers  within  the  statutes:  Superintendent  of 
employer  a  professional  chemist  a  bookkeeper  officers  of  the  emploj^er 
corporation  a  farm  overseer  a  clerk  who  does  not  perform  manual  labor 
salesmen  paid  by  commissions     an  architect's  draftsman  ;    or  a  civil  engineer.'^^ 

(ill)  Employees.  The  term  "employee"  is  a  word  of  more  comprehensive 
signification  tlian  "laborers"  or  "'  operatives," and  has  been  held  to  include  all 
persons  who  are  employed.^^    The  word  "  employee"  as  used  in  the  body  of  the 


operate  it  until  it  fulfilled  the  contract,  or  to 
discover  and  report  wherein  it  was  deficient, 
involving  much  manual  labor  and  requiring 
a  high  degree  of  skill,  was  entitled  to  a  pref- 
erence. In  re  George  T.  Smith  Middlings 
Purifier  Co.,  83  Mich.  513,  47  N.  W.  342. 
But  a  general  traveling  agent  of  a  machinery 
company,  although  occasionally  doing  some 
manual  work  in  adjusting  machines  sold  and 
in  making  them  work  properly,  has  no  prefer- 
ence for  his  salary.  Clark's  Appeal,  100 
Mich.  448,  59  N.  W.  150.  So  one  who  em- 
ploys men  and  teams  is  not  a  wage-earner 
within  the  statute,  although  he  labors  him- 
self, since  the  profits  of  the  contract  cannot 
be  separated  from  the  value  of  his  personal 
services.  In  re  Clark,  92  Mich.  351,  52  N.  W. 
637.  And  a  lumber  inspector,  although  he 
performs  considerable  manual  labor,  is  not  a 
wage-earner  within  the  statute.  In  re  Sayles, 
92  Mich.  354,  52  N.  W.  637. 

In  Pennsylvania  a  cook  in  a  hotel  is  not 
within  the  act  of  1872  which  includes  labor- 
ers.    Sullivan's  Appeal,  77  Pa.  St.  107. 

17.  Heckman  v.  Tammen,  184  111.  144,  148, 
56  N.  E.  361  [affirming  84  111.  App.  537]. 
In  this  case  the  court  used  the  following  lan- 
guage :  "  That  in  their  employment  they  had 
acquired  and  used  skill  would  not  render  the 
designation  of  '  laborer  '  inapplicable.  They 
labored  with  their  hands  for  their  employer 
for  wages,  and  were  clearly  laborers  within 
the  meaning  of  the  statute.  To  so  construe 
the  statute  as  to  limit  its  benefits  to  mere 
menial  servants  performing  the  lowest  forms 
of  labor  requiring  no  skill  M'ould,  we  think, 
do  violence  to  the  meaning  of  the  act  and 
leave  the  evil  intended  to  be  cured  to  remain 
in  existence  only  slightly  mitigated.  While 
we  are  disposed  to  hold  that  the  statute  must 
be  confined  to  those  who  perform  manual 
services,  still  it  cannot  be  confined  to  such 
services  only  that  require  no  skill  in  the  per- 
formance of  them." 

18.  See  the  statutes  of  the  several  states. 
In  New  Jersey  the  term  "  laborer,"  as  used 

in  the  wage-preference  statute,  is  defined  as 
including  all  persons  doing  labor  or  services 
of  whatever  character;  and  it  has  been  held 
thereunder  that  the  term  as  so  defined  in- 
cludes a  drayman  (Watson  v.  Watson  Mfg. 
Co.,  30  N.  J.  Eq.  588)  or  a  bookkeeper,  al- 
though incidentally  he  is  a  director  but  with 
no  pecuniary  interest  in  the  concern  (Con- 
solidated Coal  Co.  V.  Keystone  Chemical  Co., 
54  N.  J.  Eq.  309,  b5  Atl.  157)  ;  but  not  the 
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president  of  the  employer  corporation  (Eng- 
land V.  Beatty  Organ  Co.,  41  N.  J.  Eq.  470, 
4  Atl.  307 ) ,  even  in  so  far  as  he  assists  the 
manager  at  the  request  of  the  directors  in 
comducting  the  business  (Weatherby  v.  Sax- 
onv  Wool  Co.,  (Ch.  1894)  29  Atl.  326). 

19.  Adams  v.  Goodrich,  55  Ga.  233. 

20.  Lowenstein  v.  Meyer,  114  Ga.  709,  40 
S.  E.  726.  . 

.21.  Cole  V.  McNeill,  99  Ga.  250,  25  S.  E. 
402  (holding  that  it  was  immaterial  that  in 
the  performance  of  his  duties  he  did  a  con- 
siderable amount  of  manual  labor)  ;  Rayncs 
V.  Kokomo  Ladder,  etc.,  Co.,  153  Ind.  315,  54 
N.  E.  1061 ;  Moore  v.  American  Industrial 
Co.,  138  N.  C.  304,  50  S.  E.  687 ;  Malcomson 
V.  Wappoo  Mills,  86  Fed.  192.  But  see  Pen- 
dergast  v.  Yandes,  124  Ind.  159,  24  N.  E.  724, 
8  L.  P.  A.  849,  holding  that  a  man  employed 
by  a  gas  company  to  have  the  sole  superin- 
tendence of  the  digging  of  trenches  and  the 
laying  of  pipes,  with  authority  to  hire  and 
discharge  employees  at  his  pleasure,  is  a 
laborer. 

22.  Cullum  V.  Lickdale  Iron  Co.,  5  Pa.  Dist. 
622,  holding  that  he  was  not  a  laborer,  al- 
though the  work  could  have  been  done  by  a 
laborer. 

23.  Malcomson  v.  Wappoo  Mills,  86  Fed. 
192. 

24.  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  Iron 
Co.,  81  Fed.  439. 

25.  Flournoy  v.  Shelton,  43  Ark.  168. 

26.  Hinton  v.  Goode,  73  Ga.  233 ;  Oliver  V. 
Boehm,  63  Ga.  172,  holding  that  a  person 
employed  as  clerk,  bar-tender,  and  boy  of  all 
work  to  labor  in  and  about  a  retail  grocery 
and  liquor  store  is  a  laborer.  Compare  Oliver 
V.  Macon  Hardware  Co.,  98  Ga.  249,  25  S.  E. 
403,  58  J^m.  St.  Rep.  300,  holding  that  ordi- 
narily a  clerk  is  not  a  laborer,  although  the 
proper  discharge  of  his  duties  may  include 
the  performance  of  some  amount  of  manual 
labor. 

27.  Willauer's  Estate,  1  Chest.  Co.  Rep. 
(Pa.)  533. 

28.  Leinau  v.  Albright,  10  Pa.  Co.  Ct.  171. 

29.  Pennsvlvania,  etc.,  R.  Co.  v.  Leuffer,  84 
Pa.  St.  168,  "24  Am.  Rep.  189. 

30.  People  v.  Beveridge  Brewing  Co.,  91 
Hun  (N.  Y.)  313,  36  N.  Y.  Suppl.  525;  Con- 
lee  Lumber  Co.  r.  Ripon  Lumber,  etc.,  Co., 
66  Wis.  48L  29  N.  W.  285.  See  also  St. 
Augustine  First  Nat.  Bank  v.  Kirkbv,  43  Fla. 
376,  32  So.  881. 

31.  People  V.  Beveridge  Brewing  Co.,  91 
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statute  must  be  limited  to  ^'  laborers,"  however,  where  the  latter  word  is  the  only 
one  used  in  tlie  title  of  the  statnte.^^  The  term  has  been  held  to  include  a  trav- 
eling salesman, a  bookkeeper,^"^  and  one  employed  to  assist  the  general  manager 
of  a  corporarion  in  keeping  its  books,  shipping  goods,  etc.  but  does  not  include 
a  contractor    or  an  attorney  at  law.^" 

(iv)  Operatives.  The  term  "operative"  has  no  well  defined  meaning  as 
distinguished  from  a  laborer,^^  although  it  is  more  commonly  used  in  connection 
witli  persons  employed  in  manufacturing  establishments.  It  docs  not  inchide  a 
secretary  of  a  manufacturing  company,  although  he  acted  as  manager  and 
superintendent  and  incidentally  performed  manual  labor.^^ 

(v)  Clerks.  The  term  "clerk"  does  not  include  a  traveling  salesman,^^  an 
attorney  at  law,''^  or  one  employed  in  and  about  a  pool-room  to  perform  general 
work.^^  An  employer  who  lets  out  the  services  of  a  bookkeeper  is  not  entitled  to 
a  preference  for  his  wages,  since  the  employer  himself  is  not  a  clerk.^^ 

e.  Inception  and  Duration  of  Lien.  A  lien  attaches  in  some  states  as  of  the 
date  of  the  performance  of  the  labor,"*^  so  that,  if  the  employer  dies  indebted,  his 
estate  in  the  hands  of  his  personal  representatives  is  charged  with  the  lien."^^ 
But  ordinarily  where  the  employee  is  merely  given  a  right  to  a  preference  in  the 
distribution  of  the  proceeds  of  the  sale  of  the  property  of  an  insolvent  employer, 
there  is  no  specific  lien,  at  least  not  until  the  property  is  converted  into  money .''^ 
The  statutes  sometimes  limit  the  duration  of  a  lien  to  a  specified  number  of  days.^^ 
Of  course  the  lien  ceases  after  the  employee  has  been  paid.'^^ 

f.  Subjeet-Matter  to  Which  Lien  Attaches.  The  lien  or  preference  attaches 
only  to  the  property  of  the  employer.*^  A  chose  in  action  has  been  held  not 
subject  to  the  lien,^^  while  a  trust  estate  has  been  held  to  be  subject.^^  In  some 
states  the  lien  has  been  confined  to  the  production  of  the  employee's  labor.^^  In 


Hun  (N.  Y.)  313,  36  N.  Y.  Suppl.  525.  See, 
generally,  Employees,  15  Cyc.  1031-1033. 

32.  Malcomson  v.  Wappoo  Mills,  86  Fed. 
192. 

33.  Mayer  f.  Stern,  22  N.  Y.  App.  Div.  628, 
47  N.  Y.  Suppl.  965 ;  Lewis  v.  Dawson,  6  Ohio 
Cir.  Ct.  243,  3  Ohio  Cir.  Dec.  436.  But  see 
People  f.  Remington,  45  Hun  (N.  Y.)  329 
[a firmed  in  109  N.  Y.  631,  16  N.  E.  680]. 

34.  People  v.  Beveridge  Brewing  Co.,  91 
Hun  (N.  Y.)  313,  36  N.  Y.  Suppl.  525. 

35.  Brown  v.  A.  B.  C.  Fence  Co.,  52  Hun 
(N.  Y.)  151,  5  N.  Y.  Suppl.  95. 

36.  Vane  v.  Newcombe,  132  U.  S.  220,  10 
S.  Ct.  60,  33  L.  ed.  310  [affirming  27  Fed. 
536]. 

37.  Lewis  f.  Fisher,  80  Md.  139,  30  Atl. 
608,  45  Am.  St.  Rep.  327,  26  L.  R.  A.  278. 

38.  See  Green  v.  Weller,  6  Ohio  Cir.  Ct. 
351,  3  Ohio  Cir.  Dec.  488. 

39.  Green  v.  Weller,  6  Ohio  Cir.  Ct.  351, 
3  Ohio  Cir.  Dec.  488. 

40.  Weems  v.  Delta  Moss  Co.,  33  La.  Ann. 
973;  Mulholland  v.  Wood,  166  Pa.  St.  486, 
31  Atl.  248;  Willauer's  Estate,  1  Chest.  Co. 
Rep.  (Pa.)  533. 

41.  Lewis  f.  Fisher,  80  Md.  139,  30  Atl. 
608,  45  Am.  St.  Rep.  327,  26  L.  R.  A.  278. 

42.  Holt  V.  Mullahey,  7  Pa.  Dist.  294,  20 
Pa.  Co.  Ct.  426. 

43.  Guion  v.  Brown,  6  La.  Ann.  112. 

44.  Camp  v.  Mayer,  47  Ga.  414;  Everett  V. 
Avery,  19  Md.  136. 

45.  Everett  v.  Avery,  19  Md,  136. 

46.  See  supra,  III,  B,  10,  a,  (li). 

47.  Blackburn  v.  Bell,  125  Cal.  171,  57  Pac. 


775;  In  re  Sheets  Lumber  Co.,  52  La.  Ann. 
1337,  27  So.  809. 

48.  Starling  v.  Wyatt,  (Miss.  1900)  27  So. 
526. 

49.  Lanier  v.  Bailey,  120  Ga.  878,  48  S.  E. 
324,  holding  that  the  property  of  a  third  per- 
son intrusted  to  the  employer  to  be  repaired 
is  not  the  subject  of  a  lien  for  work  done  in 
repairing  it.  But  see  Lambert  v.  Davis,  116 
Cal.  292,  48  Pac.  123;  Church  v.  Garrison,  75 
Cal.  199,  16  Pac.  885,  both  holding,  under  a 
statute  giving  a  lien  on  a  threshing-machino 
for  work  connected  therewith,  that  the  actual 
ownership  of  the  machine  was  immaterial. 

Movable  railroad  tracks. —  Where  a  sawmill 
corporation  has  eight  miles  of  railroad  track 
used  exclusively  in  connection  with  its  mill 
business,  and  which  is  subject  to  removal 
from  one  locality  to  another  as  the  timber 
hauled  thereon  becomes  exhausted,  its  em- 
ployees have  a  lien  thereon  for  their  wages. 
St.  Augustine  First  Nat.  Bank  v.  Kirkby,  43 
Fla.  376,  32  So.  881. 

Proceeds  from  real  or  personal  property. — 
The  right  to  a  preference  in  the  proceeds  of 
property  placed  in  the  hands  of  an  assignee, 
receiver,  or  trustee,  is  not,  in  Ohio,  dependent 
on  wdiether  the  property  was  real  or  personal 
property.  In  re  Hobelman,  5  Ohio  S.  &  C. 
PI.  Dec.  403,  7  Ohio  N.  P.  661. 

50.  Jones'  Appeal,  102  Pa.  St.  285,  insur- 
ance policv. 

51.  Ricks  V.  Redwine,  73  Ga.  273. 

52.  Emerson  v.  Hedrick,  42  Ark.  263  (hold- 
ing, under  an  earlier  statute  than  the  onfi 
now  in  force,  that  hay  is  the  production  of  a 
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other  states  wliere  a  preference  is  given  in  tlie  proceeds  of  a  sale  of  the  employer's 
property,  the  property  must  be  shown  to  have  been  used  in  connection  with  the 
business  in  the  course  of  v^hich  the  services  were  rendered. If  parcels  of  the 
property  subject  to  the  lien  have  been  sold  at  different  times  they  must  be 
exhausted  in  the  inverse  order  of  alienation.^* 

g",  Assignment.^^  Where  a  lien  for  wages  has  attached  it  may  be  assigned  by 
an  assignment  of  tlie  claim  for  wages  and  tlie  assignee  may  assert  the  claim 
and  enforce  the  lien  in  the  same  manner,  and  to  the  same  extent,  as  the  laborer.^^ 
But  where  a  preference  is  secured  by  statute,  in  the  proceeds  of  property  of  an 
insolvent  employer,  there  is  generally  no  lien  before  the  employer's  property  is 
jDut  into  the  hands  of  an  officer,  receiver,  or  assignee  and  hence  where  a  claim 
for  wages  was  assigned  before  such  time  the  assignee  has  no  lien.^^ 

h.  Priorities.^^  The  statutes  in  the  several  states  differ  so  greatly  in  their 
terms  that  it  is  impossible  to  state  any  general  rules  as  to  the  priority  between  a 
laborer's  lien  and  other  liens.^^  In  some  states  the  laborers'  claims  have  a  prefer- 
ence, not  only  against  unsecured  claims  but  also  against  secured  claims  in  exist- 
ence before  the  laborer's  claim.^^  In  such  states  the  employee's  lien  has  been 
held  to  be  superior  to  a  prior  mortgage  lien,^^  including  a  purchase-price  mort- 


laborer  who  cuts  and  rakes  it)  ;  Boyce  v. 
Poore,  84  Ga.  574,  10  S.  E.  1094  (holding 
that  a  "  special "  lien  of  a  laborer  attaches 
only  to  the  products  of  his  labor). 

Definition  of  production  see  Dano  v.  Missis- 
sippi, etc.,  R.  Co.,  27  Ark.  564. 

"53.  James  Rees,  etc.,  Co.  v.  Hulings,  9  Pa. 
Super.  Ct.  265,  43  Wkly.  Notes  Cas.  389; 
Decker's  Estate,  20  Pa.  Co.  Ct.  318. 

54.  Aurora  Nat.  Bank  v.  Black,  129  Ind. 
595,  29  N.  E.  396.  See,  generally,  Maeshal- 
ING  Assets  and  Securities. 

55.  Right  of  subrogation  see  Subrogation. 

56.  Clark  v.  Brown,  141  Cal.  93,  74  Pac. 
548;  Mohle  v.  Tschirch,  63  Cal.  381;  Kerr  v. 
Moore,  54  Miss.  286.  See  also  Assignments, 
4  Cyc.  26  note  50. 

What  constitutes  assignment. —  The  holder 
of  orders  given  by  an  insolvent  iron  manu- 
facturing company  on  a  mercantile  firm,  to 
employees,  in  payment  of  wages,  has  no  lien 
prior  to  that  of  mortgage  bondholders,  under 
Va.  Acts  (1878-1879),  pp.  352,  353,  which 
gives  laborers  who  receive  store  orders  for 
their  wages  a  prior  lien  on  the  property  of 
the  company  by  which  they  are  employed. 
Philadelphia  Seventh  Nat.  Bank  v.  Shenan- 
doah Iron  Co.,  35  Fed.  436.  See  also  People 
V.  Ptemington,  45  Hun  (N.  Y.)  329  [affirmed 
in  109  N,  Y.  631,  16  N.  E.  680]. 

57.  Drennen  v.  Mercantile  Trust,  etc.,  Co., 
115  Ala.  592,  23  So.  164,  67  Am.  St.  Rep.  72, 
39  L.  R.  A.  623 ;  Kerr  v.  Moore,  54  Miss.  286. 

58.  See  supra,  III,  B,  10,  a,  (ii). 

59.  People  v.  Remington,  45  Hun  (N.  Y.) 
329  [affirmed  in  109  N.  Y.  631,  16  N.  E.  680], 
holding  that  the  holder  of  an  order  payable 
generally,  drawn  by  a  laborer  upon,  and  ac- 
cepted by  a  corporation  in  favor  of  a  third 
person,  is  not  an  assignee  of  the  laborer's 
wages  so  as  to  be  entitled  to  a  preference. 

In  New  Jersey  only  those  persons  in  the 
employ  of  an  insolvent  corporation  at  the 
time  it  is  declared  insolvent  are  entitled  to 
a  preference.  It  follows  that  where  wages 
are  assigned  before  such  time  the  assignee 
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has  no  right  to  a  preference.  Delaware,  etc., 
R.  Co.  V.  Oxford  Iron  Co.,  33  N.  J.  Eq.  192; 
Lehigh  Coal,  etc.,  Co.  v.  New  Jersey  Cent.  R. 
Co.,  29  N.  J.  Eq.  252. 

60.  Between  landlord's  lien  and  laborer's 
lien  see  Landlord  and  Tenant,  24  Cyc.  1260. 

Rights  of  purchasers  see  Vendor  and  Pur- 
chaser. 

61.  See  the  statutes  of  the  several  states. 
In  Pennsylvania,  under  the  acts  of  May  12, 

1891,  and  April  9,  1872,  the  employee's  lien 
is  prior  to  every  claim  except  a  prior  mort- 
gage or  judgment.  Allentown  Nat.  Bank  v. 
Helios  Dry  Color,  etc.,  Co.,  9  Pa.  Super.  Ct. 
275  (entitled  to  priority  over  a  prior  me- 
chanic's lien)  ;  James  Rees,  etc.,  Co.  v.  Hu- 
lings, 9  Pa.  Super.  Ct.  265,  43  Wkly.  Notes 
Cas.  389 ;  Booth  v.  McCance,  7  Pa.  Dist.  454, 
20  Pa.  Co.  Ct.  92.  Compare  In  re  Johnston, 
33  Pa.  St.  511,  rule  under  the  act  of  April  2, 
1849.  The  act  of  1872  which  provides  that 
a  lien  shall  not  impair  existing  contracts 
does  not  give  the  laborers  a  preference  over, 
one  whose  judgment  was  on  a  contract  made 
before  the  passage  of  the  statute.  In  re 
Modes,  76  Pa.  St.  502.  Under  the  act  of  1891 
wages  due  for  manual  labor  have  no  prefer- 
ence over  moneys  due  for  other  labor  and 
services.  Brown  v.  German-American  Title, 
etc.,  Co.,  174  Pa.  St.  443,  34  Atl.  335. 

In  Florida  a  lien  is  created,  by  statute, 
against  the  owner,  etc.,  or  "  purchasers  or 
creditors  with  notice."  It  is  held  that  cred- 
itors without  notice  are  only  those  who  have, 
without  notice  of  the  lien  for  wages,  acquired 
liens  by  judgments  or  otherwise,  and  are  not 
merelv  general  creditors.  St.  Augustine  First 
Nat.  Bank  i;.  Kirkby,  43  Fla.  376,  32  So.  881. 

In  Louisiana  see  World's  Industrial,  etc.. 
Exposition  f.  North,  etc..  Exposition,  39  La. 
Ann.  1,  1  So.  358;  Tiernan  i\  Murrah,  1  Rob. 
443. 

62.  Heckman  v.  Tammen,  184  111.  144,  56 
N.  E.  361  [affirming  84  111.  App.  537]. 

63.  Arkansas. —  Sheeks-Stephens  Store  Co. 
V.  Richardson,  76  Ark.  282,  88  S.  W.  983. 
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gage  on  the  property  against  which  the  laborer's  lien  was  sought  to  be  enforced,^ 
providing  the  lien  was  not  created  before  the  passage  of  the  statute  authorizing  tJie 
laborer's  Uen.^^  In  other  states  prior  mortgages  are  entitled  to  priority,^^  although 
such  decisions  are  not  necessarily  in  conflict  with  decisions  in  other  states  holding 
the  contrary  under  differently  worded  statutes.  The  lien  is  ordinarily  superior 
to  that  of  a  general  creditor  who  attaches  after  the  wages  of  an  employee  are 
due.*^'  Of  course  liens  existing  before  the  passage  of  the  statute  creating  the 
laborer's  lien  are  entitled  to  priority.*^^  The  costs  occasioned  by  the  seizure  of  the 
property  of  the  employer,  where  the  employee  is  given  a  lien  on  property  in  the 
liands  of  a  receiver,  officer,  or  other  trustee,  are  generally  expressly  declared  by 
statute  to  be  a  superior  lien.^^ 

i.  Enforcement  —  (i)  In  Gexeral?^  The  statutes,  in  so  far  as  they  provide 
for  the  protection  and  enforcement  of  employee's  liens  by  affirmative  acts  of  the 
employee,  are  to  be  strictly  construed.'^  Tiie  burden  is  upon  persons  claiming 
preferences  to  bring  themselves  within  the  statute.^^  To  protect  the  lien  the 
employee  is  generally  required  to  foreclose  it  within  a  certain  time.'^    Where  the 


Georgia.— AWreA  v.  Haile,  84  Ga.  570,  10 
S.  E.  1095;  Langston  v.  Anderson,  G9  Ga.  G5. 

Illinois. —  Heckman  v.  Tammen,  184  111. 
144,  56  N.  E.  361  [affirming  84  111.  App.  537]. 

Indiana. —  Bell  v.  Hiner,  16  Ind.  App.  184, 
44  N.  E.  576. 

Iowa. —  Reynolds  v.  Black,  91  Iowa  1,  58 
N.  W.  922.  See  also  Anundsen  v.  Standard 
Printing  Co.,  129  Iowa  200,  105  N.  W.  424. 

Kentucky.  —  Graham  r.  Magann  Fawke 
Lumber  Co.,  118  Ky.  192,  80  S.  W.  799,  26 
Ky.  L.  Rep.  70,  statute  so  providing  held  con- 
stitutional. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  131. 

But  see  M.  A.  Furbush,  etc.,  Mach.  Co.  /;. 
Liberty  Woolen  Mills,  81  Fed.  425,  construing 
Virginia  statute. 

After  foreclosure. —  The  fact  that  a  mort- 
gage has  been  foreclosed,  and  execution  levied, 
and  the  property  redelivered  to  the  mortgagor 
on  the  execution  of  a  forthcoming  bond,  does 
not  prevent  a  laborer's  lien  from  attaching 
to  the  property  notwithstanding  the  contract 
of  labor  was  entered  into  after  the  redelivery 
of  the  property  under  the  forthcoming  bond. 
Georgia  Loan,  etc.,  Co.  v.  Dunlop,  108  Ga. 
218,  33  S.  E.  882. 

64.  Bradley  v.  Cassels,  117  Ga.  517,  43  S.  E. 
857;  Georgia  Loan,  etc.,  Co.  v.  Dunlop,  108 
Ga.  218,  33  S.  E.  882;  Small  v.  Hammes,  156 
Ind.  556,  60  N.  E.  342;  Goodenow  v.  Foster, 
108  Iowa  503,  79  N.  W.  288.  See  also  Anund- 
sen V.  Standard  Printing  Co.,  129  Iowa  200, 
105  N.  W.  424.  Contra,  M.  A.  Furbush,  etc., 
Mach.  Co.  V.  Liberty  Woolen  Mills,  81  Fed. 
425,  construing  Virginia  statute. 

65.  Allred  v.  Haile,  84  Ga.  570,  10  S.  E. 
1095. 

66.  Fitzgerald  v.  Meyer,  65  Mo.  App.  665 ; 
Salt  Lake  Lith.  Co.  r.  Ibex  Mine,  etc.,  Co., 
15  Utah  445,  49  Pac.  832. 

In  New  Jersey,  under  a  statute  which  gives 
an  employee  of  an  insolvent  corporation  a 
lien  for  his  services  on  the  assets  of  the  cor- 
poration prior  to  any  other  debt  of  the  com- 
pany, it  is  held  that  a  mortgage  or  other  lien 
antedating  the  time  when  the  court  adjudges 
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the  corporation  insolvent  is  entitled  to  prior- 
ity as  against  the  employee's  lien,  on  the 
ground  that  the  priority  secured  to  laborers 
is  a  priority  over  the  debts  which  are  pay- 
able out  of  the  corporation's  property  after 
the  liens  existing  upon  it  at  the  adjudication 
of  the  insolvency  are  discharged.  Wright  v. 
Wynockie  Iron  Co.,  48  N.  J.  Eq.  29,  21  Atl. 
862 ;  Hinkle  f.  Camden  Safe-Deposit,  etc.,  Co.. 
47  N.  J.  Eq.  333,  21  Atl.  861. 

67.  Cambria  Iron  Co.  v.  Laclede  Wire,  etc., 
Co.,  26  Fed.  420,  construing  Missouri  statute. 
See  also  Tiernan  t.  Murrah,  1  Rob.  (La.) 
443. 

In  Tennessee,  under  a  statute  making  the 
employee's  lien  superior  to  all  others,  except 
liens  to  secure  purchase-money  and  liens  cre- 
ated before  the  passage  of  the  act,  an  em- 
ployee's lien  for  wages  is  entitled  to  priority 
over  an  attachment  levied  prior  to  the  com- 
mencement of  the  employee's  suit.  Ruston  v. 
Perry  Lumber  Co.,  104  Tenn.  538,  58  S.  W. 
268. 

68.  In  re  Modes.  76  Pa.  St.  502. 

69.  See  St.  Paul  Title  Ins.,  etc.,  Co.  v. 
Diagonal  Coal  Co.,  95  Iowa  551,  64  N.  W. 
606,  holding  that  the  costs,  as  provided  for 
in  such  a  statute,  include  fees  of  the  receiver 
of  the  employing  corporation  and  his  attor- 
ney, but  not  compensation  to  a  trustee  and 
his  attorney  for  services  growing  out  of  the 
foreclosure  "of  a  trust  deed  on  property  of  the 
corporation. 

70.  Right  to  jury  trial  see  Jueies,  24  Cyc. 
116. 

71.  Booth  V.  McCance,  20  Pa.  Co.  Ct.  92; 
Philadelphia  Seventh  Nat.  Bank  v.  Shenan- 
doah Iron  Co.,  35  Fed.  436.  See  also  Colum- 
bia Hardwood  Lumber  Co,  v.  Brandenberger, 
82  111.  App.  327. 

72.  People  v.  Remington,  45  Hun  (N.  Y.) 
329  [affirmed  in  109  N.  Y.  631,  16  K  E.  680]. 

73.  Love  V.  Cox,  68  Ga.  269. 

Process. —  The  process  in  a  proceeding  to 
enforce  a  laborer's  lien  under  the  act  of  1870 
should  be  made  returnable  to  the  proper  court 
of  the  county  of  defendant's  residence,  if  he 
resides  in  the  state;  and  the  issue  made  by 
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property  of  the  employer  is  in  the  hands  of  an  officer,  receiver,  assignee,  or  other 
trustee,  it  is  necessary  for  the  employee  to  present  and  prove  his  claim  to  entitle 
him  to  share  in  the  proceeds."^^  Where  the  proceeds  of  the  property  against 
which  a  statutory  lien  for  v^ages  exists  in  a  sister  state  are  paid  into  court,  the 
rights  of  the  laborer  who  has-  been  interpleaded  will  be  protected."^^ 

(ii)  Notice  of  Lien.  In  some  states  it  is  necessary  to  file  a  notice  of  claim 
or  lien.''^  In  other  states  the  right  to  a  preference  is  independent  of  the  Idling  of 
any  lien  J'*' 

(ill)  PiEADiNGS  AND  AFFIDAVITS  —  (a)  Complaint.  In  an  action  to  enforce 
an  employee's  lien,  the  complaint  must  clearly  state  tlie  facts  to  bring  the  claim 
within  the  statute  giving  the  lien  or  preference.'^^  If  the  lien  is  given  only  where 
the  wages  are  payable  weekly  or  monthly,  the  facts  showing  such  a  contract 
must  be  stated.''^  Of  course  the  complaint  is  defective  where  it  merely  alleges 
conclusions  of  law.^^ 

(b)  Affidavit.  In  some  of  the  states  the  lien  may  be  summarily  enforced  by 
affidavit.^^ 


his  counter  affidavit  should  be  tried  in  the 
same  court.     Tharpe  v.  Foster,  52  Ga.  79. 

74.  See  Duryee  v.  U.  S.  Credit  System  Co., 
(N.  J.  Ch.  1895)  32  Atl.  690. 

75.  Schuler  v.  T.  M.  McCord  Co.,  79  Minn. 
39,  81  N.  W.  547. 

76.  Donnan  v.  Shaw,  7  Pa.  Dist.  605,  21 
Pa.  Co.  Ct.  39 ;  Seventh  Nat.  Bank  v.  Shenan- 
doah Iron  Co.,  35  Fed.  436,  holding  that  the 
time  is  not  suspended  by  the  pendency  of  a 
suit  in  which  receivers  have  been  appointed 
but  is  suspended  by  a  decree  of  reference  to 
a  master  to  take  an  account  of  debts  and 
their  priorities  against  the  employer. 

Under  the  Illinois  statute  it  is  necessary, 
where  the  business  of  the  employer  is  sus- 
pended or  put  in  the  hands  of  a  trustee,  by 
the  acts  of  creditors,  in  order  that  debts  for 
labor  shall  be  treated  as  preferred  claims, 
that  a  claim  for  wages  be  presented  within 
ten  days  after  seizure  on  execution  or  within 
thirty  days  after  the  property  has  been  placed 
in  the  hands  of  a  trustee ;  and  when  property 
has  been  seized  on  execution  the  claim  must 
be  presented  within  ten  days  after  the  seizure 
notwithstanding  an  assignment  for  the  bene- 
fit of  creditors  is  made  within  such  ten  days 
and  the  property  is  turned  over  to  the  at- 
torney subject  to  the  lien  of  the  execution 
creditor.  Cohimbia  Hardwood  Lumber  Co.  v. 
Brandenberger,  82  111.  App.  327. 

In  North  Carolina  a  laborer's  lien  filed 
after  th6  employer's  death,  if  otherwise  suffi- 
cient in  form  and  substance,  is  valid,  al- 
though the  employer  is  named  in  the  caption 
instead  of  the  administrator.  Pugh  v.  Baker, 
127  N.  C.  2,  37  S.  E.  82. 

In  Pennsylvania  the  kind  of  business  in 
which  an  employer  is  engaged  should  be  set 
forth  in  the  notice  of  a  claim  for  wages. 
Leinau  v.  Albright,  10  Pa.  Co.  Ct.  171.  See 
also  Executions,  17  Cyc.  1355. 

In  Virginia  a  memorandum  of  the  amount 
and  consideration  of  the  claim,  required  to  be 
filed  within  a  specified  time  after  the  services 
ftre  rendered,  need  not  state  that  the  services 
were  rendered  within  a  specified  time.  Over- 
holt  V.  Old  Dominion  Mfg.  Co.,  98  Va.  654,  37 
S.  E.  307.    But  the  mere  recording  of  labor 
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tickets  within  the  specified  time,  with  nothing 
to  show  that  the  wages  were  due  on  the  day 
the  tickets  were  dated,  is  insufficient,  and  the 
record  cannot  be  supplemented  by  parol  evi- 
dence in  regard  thereto  after  suit  brought  to 
enforce  the  lien.  Liberty  Perpetual  Bldg., 
etc.,  Co.  V.  M.  A.  Furbush,  etc.,  Mach.  Co.,  80 
Fed.  631,  26  C.  C.  A.  38.  If  the  claim  is  not 
filed  within  the  ninety  days  after  the  com- 
pletion of  the  contract  it  will  not  be  severed 
and  so  much  allowed  as  falls  within  ninety 
days  before  the  notice.  Fidelity  Ins.,  etc., 
Co'.  V.  Roanoke  Iron  Co.,  81  Fed.  439. 

Separate  notice. —  Under  a  statute  giving  a 
lien  for  wages,  one  hired  for  a  year  with 
wages  payable  monthly  is  not  required  to  file 
a  separate  lien  for  the  wages  falling  due  each 
month.  Mudgett  v.  Texas  Tobacco  Growing, 
etc.,  Co.,  (Tex.  Civ.  App.  1901)  61  S.  W.  149. 

To  authorize  preference  in  distribution  of 
proceeds  of  execution  sale  see  Executions,  17 
Cyc.  1355. 

77.  In  re  Duhme  Co.,  6  Ohio  S.  &  C.  PI. 
Dec.  526. 

78.  Dano  r.  Mississippi,  etc.,  R.  Co.,  27 
Ark.  564  (holding  that  the  property,  and  the 
nature  of  the  estate  therein,  upon  which 
the  lien  is  claimed,  must  be  averred)  ;  Shee- 
ley  V.  Funderburk,  47  Ga.  287  (holding 
that  a  demand  of  payment  of  the  exact 
sum  due,  and  of  a  refusal  to  pay,  must  be 
averred)  ;  Bell  v.  Hiner,  16  Ind.  App.  184, 
44  N.  E.  576  (holding  that  an  allegation 
sufficiently  showed  the  transfer  of  all  the 
property  used  in  the  business  of  the  em- 
ployer). See  Small  v.  Hammes,  156  Ind.  556, 
60  K  E.  342. 

79.  Ackley  v.  Black  Hawk  Gravel  Min.  Co., 
112  Cal.  42,  44  Pac.  330;  Keener  v.  Eagle 
Lake  Land,  etc.,  Co.,  110  Cal.  627,  43  Pac. 
14;  Kuschel  v.  Hunter,  (Cal.  1897)  50  Pac. 
397,  holding  that  an  allegation  that  claim- 
ant "  agreed  to  do  work  by  the  month  "  at 
the  "agreed  rate  of  $100  per  month"  is  not 
an  allegation  that  the  employer  agreed  to 
pay  him  monthly. 

80.  Weithoff  v.  Murray,  76  Cal.  508,  18 
Pac.  435.    See,  generally.  Pleading. 

81.  See  the  statutes  of  the  several  states. 
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(iv)  Claims  of  Third  Persons,  It  has  been  held  that  a  claimant  of 
personal  property,  levied  on  in  proceedings  to  foreclose  a  laborer's  lien,  can- 
not have  the  proceedings  dismissed  on  the  ground  that  thev  are  irregular  or 
invalid,  but  can  merely  move  to  dismiss  the  levy  as  to  the  property  shown  to  be 
his.^2 

(v)  Evidence.  Ordinarily  a  person  claiming  a  laborer's  lien  has  the  burden 
of  proof. If  the  lien  is  given  only  when  the  wages  are  payable  weekly  or 
monthly,  he  must  show  such  fact.^^  The  admissibility  of  evidence  is  governed  by 
tlie  rules  relating  to  evidence  in  civil  actions  in  general.^^ 

(vi)  Findings  J  Judgment,  and  Execution.  The  rules  relating  to  the  con- 
struction and  effect  of  findings  in  civil  actions  in  general  apply  to  actions  to 
enforce  a  laborer's  lien.^^  A  stipulation  for  judgment  for  plaintiff  on  certain 
conditions  authorizes  a  judgment  against  both  defendants  on  the  happening  of 
such  conditions.^^  The  judgment  in  a  foreclosure  proceeding  may  be  limited  to 
a  special  judgment  against  the  property .^^  Attorney's  fees  may  be  awarded  by 
statute  in  some  states.^^  The  appointment  of  a  receiver  may  be  necessary  to  sell 
the  property  and  dictribute  the  proceeds.^^  The  execution  issued  on  an  affidavit, 
in  at  least  one  state,  operates  as  a  final  process  until  arrested  by  a  valid  counter 
affidavit  raising  an  issue  to  be  passed  upon  by  the  proper  tribunal.^^ 

j.  Waiver  and  Forfeiture.  The  acceptance  of  a  promissory  note  without 
security,  for  wages  due,  is  not  a  waiver  of  the  lien  unless  an  intention  to  waive 


In  Georgia  a  general  laborer's  lien  cannot 
be  foreclosed  upon  realty  by  affidavit  but 
only  by  action  after  properly  recording  the 
claim  of  lien;  but  it  may  be  foreclosed  on 
personalty  by  affidavit.  Allred  v.  Haile,  84 
Ga.  570,  10  S.  E.  1095.  The  affidavit  must 
allege  that  the  work  was  done  by  plaintiff 
claiming  such  lien  (Floyd  v.  Chess-Carley 
Co.,  76  Ga.  752;  Hoyt  v.  Glenn,  54  Ga.  571)  ; 
that  the  service  was  that  of  a  laborer  (Hin- 
ton  V.  Goode,  73  Ga.  233;  Richardson  v. 
Langston,  68  Ga.  658)  ;  that  the  contract  for 
labor  was  completed  on  the  part  of  the  la- 
borer (McDonald  v.  Night,  63  Ga.  161 ;  Dexter 
1?.  Glover,  62  Ga.  312;  Brantley  v.  Raybon, 
61  Ga.  211;  Walls  v.  Rutherford,  60  Ga. 
439),  and  that  a  demand  for  payment  has 
been  made  of  the  debtor  since  the  debt  be- 
came due  (Brantley  v.  Raybon,  61  Ga.  211). 
But  it  is  not  necessary  to  specify  any  par- 
ticular items  or  articles  of  property.  All- 
red V.  Haile,  84  Ga.  570,  10  S.  E.  1095.  A 
laborer's  affidavit  alleging  that  affiant  is 
a  laborer  and  mechanic,  c.nd  that  as  such  " 
be  was  employed  "  to  work  and  labor  "  in  a 
printing  office  is  sufficient.  Georgia  Loan, 
etc.,  Co.  V.  Dunlop,  108  Ga.  218,  33  S.  E.  882. 
An  affidavit  which  alleges  that  affiant  has  a 
lien  on  defendant's  property  is  sufficient  where 
the  execution  is  levied  upon  personal  property 
only;  and  the  fact  that  the  clerk  in  issu- 
ing it  inserted  therein  the  words  "  lands  and 
tenements  "  does  not  vitiate  the  execution  as 
to  the  personal  property.  Dixon  v.  Wil- 
liams, 82  Ga.  105,  9  S.  E.  468.  Affidavits 
to  foreclose  laborers'  liens  are  filed  when 
given  to  the  clerk  of  the  court,  although  he 
does  not  indorse  an  entry  of  filing  thereon. 
Ployd  V.  Chess-Carley  Co.,  76  Ga.  752. 

Counter  affidavits. — Where  a  counter  affi- 
davit filed  was  invalid,  it  did  not  operate  to 
convert  the  execution  issued  on  the  fore- 


closure into  a  mesne  process  returnable  by 
the  court,  so  that  there  was  no  suit  pending 
and  nothing  to  amend,  and  the  court  prop- 
erly refused  to  consider  the  question  as  to 
the  sufficiency  of  the  levy  of  the  execution. 
Moultrie  Lumber  Co.  v.  Jenkins,  121  Ga.  721, 
49  S.  E.  678. 

82.  Dixon  v.  Williams,  82  Ga.  105,  9  S.  E. 
468. 

83.  Thornton  v.  McDonald,  108  Ga.  3,  33 
S.  E.  680.  See  McCarty  v.  Key,  (Miss.  1906) 
39  So.  780,  holding,  in  replevin,  where  it  was 
prima  facie  shown  that  the  property  re- 
plevied was  embraced  in  a  trust  deed  in 
which  plaintiff  was  the  substituted  trustee, 
that  a  laborer  claiming  the  goods  under  his 
lien  has  the  burden  of  proof  to  show  that 
the  trust  deed  did  not  embrace  the  property 
replevied. 

84.  Kuschel  v.  Hunter,  ( Cal.  1897 )  50  Pac. 
397. 

85.  See  Evidence.  See  also  Hines  v.  Beers, 
74  Ga.  839. 

86.  See,  generally.  Trial.  See  also  Kuschel 
V.  Hunter,  (Cal.  1897)  50  Pac.  397  (holding 
that  a  certain  finding  was  not  equivalent  to 
a  finding  that  the  employer  agreed  to  pay 
the  wages  of  a  laborer  monthlv)  ;  Howey  v. 
Bingham,  14  Wash.  450,  44  Pac.  886. 

87.  Goodenow  v.  Foster,  108  Iowa  508,  79 
N.  W.  288.    See,  generally,  Stipulations. 

88.  Barnett  v.  Tant,  115  Ga.  659,  42  S.  E. 
65. 

89.  Ackley  v.  Black  Hawk  Gravel  Min.  Co., 
112  Cal.  42,  44  Pac.  330,  holding  that  at- 
torney's fees  could  not  be  awarded  where 
it  was  not  shown  that  the  wages  were  payable 
weekly  or  monthly. 

90.  "  Small  v.  Hammes,  156  Ind.  556,  60 
N.  E.  342. 

91.  Moultrie  Lumber  Co.  v.  Jenkins,  121 
Ga.  721,  49  S.  E.  678. 
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such  lien  is  clearly  manifested.''^  So  the  acceptance  and  negotiation  of  a  draft 
given  for  wages  is  not  a  waiver  where  the  servant  obtains  a  return  of  the  draft 
and  offers  to  surrender  it.^^  The  right  to  a  statutory  lien,  where  inconsistent  with 
the  lien  reserved  by  contract,  will  be  presumed  to  have  been  waived  and  the  con- 
tract lien  substituted  therefor.^^  Proving  a  claim  in  excess  of  that  really  due,^' 
or  presenting  a  claim  embracing  other  items  than  wages,^^  does  not  work  a 
forfeiture  of  the  right  to  a  lien  for  wages  actually  due. 

IV.  MASTER'S  LIABILITY  FOR  INJURIES  TO  SERVANT.^^ 
A.  Nature  and  Extent  of  Liability— l.  In  General — a.  Rule  Stated. 

The  rule  of  law  regulating  the  obligation  between  master  and  servant  is  that  the 
former  is  liable  for  all  accidents  occurring  in  the  course  of  the  employment, 
which  are  not  induced  by  the  carelessness  or  improper  conduct  of  the  employee. 
In  other  words  the  master  is  bound  to  use  reasonable  care  and  diligence  to  pre- 
vent accident  or  injury,  and  if  he  does  not  he  will  be  responsible  for  the  damages,^ - 


92.  Delaware,  etc.,  R.  Co.  v.  Oxford  Iron 
Co.,  33  N.  J.  Eq.  192;  In  re  Minor  Fire  Clay 
Co.,  9  Ohio  S.  &  C.  PI.  Dec.  G27,  7  Ohio 
N.  P.  557.  But  see  People  Remington,  45 
Hun  (N.  Y.)  329  {affirmed  in  109  N.  Y.  631, 
16  N.  E.  680]  (holding  that  where  the  hold- 
ers of  orders  drawn  on  the  employer  by 
laborers  to  whom  it  was  indebted  for  wages 
surrendered  them  to  the  employer  and  re- 
ceived in  lieu  thereof  its  promissory  notes 
or  securities  upon  its  books,  the  laborer's 
wages  w^ere  paid  by  delegation,  and  such 
notes  and  securities  were  not  entitled  to  pref- 
erence) ;  Silver  v.  Williams,  17  Serg.  &  R. 
(Pa.)  292  (holding  that  the  preference  is 
lost  by  taking  a  single  bill  payable  at  a 
future  day  with  interest ) . 

93.  Balkcom  v.  Empire  Lumber  Co.,  91  Ga. 
651,  17  S.  E.  1020,  44  Am.  St.  Eep.  58. 

94.  Howe  V.  Wiscasset  Brick,  etc.,  Co.,  78 
Me.  227,  3  Atl.  650. 

95.  Delaware,  etc.,  K.  Co.  v.  Oxford  Iron 
Co.,  33  N.  J.  Eq.  192. 

96.  Delaware,  etc.,  R.  Co.  f.  Oxford  Iron 
Co.,  33  N.  J.  Eq.  192. 

97.  Commission  of  manslaughter  in  correct- 
ing servant  see  Homicide,  21  Cyc.  763. 

Constitutional  guaranty  against  depriva- 
tion of  property  as  applied  to  statutes  pro- 
viding for  protection  of  employees  see  Con- 
stitutional Law,  8  Cyc.  1120. 

Constitutional  guaranty  of  equal  protection 
of  laws  as  applied  to  statutes  creating  liabil- 
ity for  injuries  to  employees  see  Constitu- 
tional Law,  8  Cyc.  1072. 

Injuries  to  persons  not  employees  working 
on  or  about  railroad  cars  see  Railroads. 

Injury  to  property  of  railroad  employee  by 
negligence  of  railroad  company  see  Rail- 
roads. 

Insurance  against  liability  for  personal  in- 
juries to  employees  see  Employers'  Liability 
Insurance,  15  Cyc.  1035  et  seq. 

Liabilities  of  receivers  of  railroads  for  in- 
juries to  employees  see  Railroads. 

Liability  of  landlord  for  injuries  to  em- 
ployees of  tenant  from  defects  in  premises  see 
Landlord  and  Tenant,  24  Cyc.  1114  et  seq. 

Liability  of  lessor  of  railroad  company  for 
injuries  to  employees  of  lessee  see  Railroads. 
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Recovery  by  master  for  injuries  to  servant 
by  third  person  see  infra,  VI. 

98.  Admissibility  of  evidence  see  infra,  IV, 
H,  3,  b. 

Appeal  and  error  see  infra,  IV,  H,  10. 

Competency  of  fellow  servants  see  infra, 
IV,  G,  4,  a,  (III). 

Duty  to  promulgate  rules  see  infra,  IV,  C, 
2,  a. 

Instructions  see  infra,  IV,  H,  7. 

Presumptions  and  burden  of  proof  see  infra, 
IV,  H,  3,  a. 

Questions  for  jury  see  infra,  IV,  H,  6. 

Verdict  and  findings  see  infra,  IV,  H,  8. 

V/eight  and  sufficiency  of  evidence  see  infra, 
IV,  H,  3,  c. 

99.  Hallower  v.  Henley,  6  Cal.  209.  To 
the  same  effect  see  the  following  cases: 

Alabama. —  Bessemer  Land,  etc.,  Co.  v. 
Campbell,  121  Ala.  50,  25  So.  793,  77  Am.  St. 
Rep.  17;  Louisville,  etc.,  R.  Co.  v.  Thornton, 
117  Ala.  274,  23  So.  778. 

California. —  Layng  v.  Mt.  Shasta  Mineral 
Spring  Co.,  135  Cal.  141,  67  Pac.  48. 

Delaware. — Karczewski  v.  Wilmington  City 
R.  Co.,  4  Pennew.  24,  54  Atl.  746. 

Georgia. —  Western,  etc.,  R.  Co.  V.  Bailev, 
105  Ga.  100,  31  S.  E.  547. 

Illinois. —  Baltimore,  etc.,  R.  Co.  v.  AIsot), 
176  111.  471,  52  N.  E.  253,  732  [affirming 
71  111.  App.  54];  Pressed  Steel  Car  Co.  v. 
Herath,  110  111.  App.  596  [affirmed  in  20T 
111.  576,  69  N.  E.  959]  ;  Otstot  v.  Indiana, 
etc.,  R.  Co.,  103  111.  App.  136;  Illinois  Steel 
Co.  V.  Ryska,  102  111.  App.  347  {affirmed  in 
200  111.  280,  65  N.  E.  734]  ;  Consolidated  Ice 
Mach.  Co.  V.  Kiefer,  26  111.  App.  466. 

Indiana. —  Indianapolis  Union  R.  Co.  v. 
Houlihan,  157  Ind.  494,  60  N.  E.  943,  54 
L.  R.  A.  787;  Wabash  R.  Co.  v.  Kelley, 
153  Ind.  119,  52  K  E.  152,  54  N.  E.  752. 

Iowa. —  Jensen  v.  Omaha,  etc.,  R.  Co.,  115 
Iowa  404,  88  N.  W.  952;  Dovle  v.  Chicago, 
etc.,  R.  Co.,  77  Iowa  607,  42  N.  W.  555, 
4  L.  R.  A.  420;  Worden  v.  Humeston,  etc., 
R.  Co.,  72  Iowa  201,  33  N.  W.  629;  Conners  v. 
Burlington,  etc.,  R.  Co.,  71  Iowa  490,  32 
N.  W.  465,  60  Am.  Rep.  814. 

Kentucky. — Illinois  Cent.  R.  Co.  v.  Langan, 
116  Ky.  318,  76  S.  W.  32,  25  Ky.  L.  Rep.  500; 
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unless  the  servant  assumed  the  risk,  or  contributed  to  the  injury  through  his  own 
negligence.^  The  master  is  not,  however,  liable  as  an  insurer,  and  is  only 
required  to  exercise  such  ordinary  and  reasonable  care  and  precaution  for  the 
safety  of  his  servants  as  the  nature  and  dangers  of  the  business  admit  of  and 
demand.^    As  between  master  and  servant  negligence  should  be  measured  by  the 


Louisville,  etc.,  R.  Co.  r.  Foard,  104  Ky.  450, 

47  S.  W.  342,  20  Kv.  L.  Rep.  G46 ;  Louis- 
ville, etc.,  R.  Co.  v.  Grubbs,  (1899)  49  S.  W. 
3;  Illinois  Cent.  R.  Co.  v.  Burton,  79  S.  W. 
231,  25  Ky.  L.  Rep.  1916;  Illinois  Cent.  R. 
Co.  V.  Stewart,  63  S.  W.  596,  23  Ky.  L.  Rep. 
637;  Southern  R.  Co.  r.  Barr,  55  S.  W.  900, 
21  Ky.  L.  Rep.  1615. 

Louisiana. —  McGrav/  v.  Texas,  etc.,  R.  Co., 
50  La.  Ann.  466,  23  So.  461,  69  Am.  St. 
Rep.  450. 

Maine. —  Rhoades  v.  Varney,  91  Me.  222, 
39  Atl.  552. 

Maryland. —  Lorentz  r.  Robinson,  61  Md, 
64. 

Massachusetts. —  Bowes  v.  New  York,  etc., 
R.  Co.,  181  Mass.  89,  62  N.  E.  949;  Slat- 
tery  v.  Walker,  etc.,  Mfg.  Co.,  179  Mass. 
307,  60  N.  E.  782;  Cavagnaro  r.  Clark,  171 
Mass.  359,  50  N.  E.  542;  Fairman  v.  Boston, 
etc.,  R.  Co.,  169  Mass.  170,  47  X.  E.  613. 

Michigan. —  Geller  v.  Briscoe  Mfg.  Co.,  136 
Mich.  330,  99  N.  W.  281. 

Minnesota. —  Lyons  v.  Dee,  88  Minn.  490, 
93  N.  W.  899;  Christianson  v.  Chicago,  etc., 
R.  Co.,  67  Minn.  94,  69  X.  640;  Schu- 
maker  v.  St.  Paul,  etc.,  R.  Co.,  46  Minn.  39, 

48  N.  W.  559,  12  L.  R.  A.  257. 
Mississippi. —  Howd  v.  Mississippi  Cent.  R. 

Co.,  50  Miss.  178. 

Missouri. —  Bane  v.  Irwin,  172  Mo.  306, 
72  S.  W,  522;  Black  v.  Misrsouri  Pac.  R.  Co., 
172  Mo.  177,  72  S.  W.  559;  Rinard  v.  Omaha, 
etc.,  R.  Co.,  164  Mo.  270,  64  S.  W.  124; 
Hunt  V.  Desloge  Consol.  Lead  Co.,  104  Mo. 
App.  377,  79  S.  W.  710;  Kane  v.  Falk  Co., 
93  Mo.  App.  209 ;  Hyatt  v.  Hannibal,  etc.,  R. 
Co.,  19  Mo.  App.  287. 

Montana. —  Kelley  v.  Cable  Co.,  7  Mont.  70, 
14  Pac.  633. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Elliott, 
54  Nebr.  299,  74  N.  W.  627. 

Neio  Jersey. —  Harrison  v.  Central  R.  Co., 
31  N.  J.  L.  293. 

New  York. —  Simone  v.  Kirk,  173  N.  Y.  7, 
65  N.  E.  739  [reversing  57  N.  Y.  App.  Div. 
461,  67  N.  Y.  Suppl.  1019]  ;  Stimper  v.  Fuclis 
etc.,  Mfg.  Co.,  26  N.  Y.  App.  Div.  333,  49 
N.  Y.  Suppl.  785;  McMahon  v.  Walsh,  43 
N.  Y.  Super.  Ct.  36;  Frank  v.  Otis,  15  N.  Y. 
St.  601  [affirmed  in  113  N.  Y.  654,  21  N.  E. 
415]. 

North  Carolina. —  Smith  r.  Atlanta,  etc.,  R. 
Co.,  132  N.  C.  819,  44  S.  E.  663;  Kinney  r. 
North  Carolina  R.  Co.,  122  N.  C.  961,'  30 
S.  E.  313;  Purcell  v.  Southern  R.  Co.,  119 
N.  C.  728,  26  S.  E.  161. 

Ohio. —  Pittsburgh,  etc.,  R.  Co.  v.  Lewis, 
33  Ohio  St.  196;  Pittsburg,  etc.,  R.  Co.  v. 
Devinney,  17  Ohio  St.  197. 

Rhode  Island. —  Vartanian  v.  New  York, 
etc.,  R.  Co.,  25  R.  L  398,  56  Atl.  184;  Carll  v. 


Interstate  Consol.  R.  Co.,  23  R.  I.  592,  51 
Atl.  305. 

South  Carolina. —  Scott  v.  Seaboard  Air 
Line  R.  Co.,  67  S.  C.  136,  45  S.  E.  129; 
Bodie  V.  Charleston,  etc.,  R.  Co.,  66  S.  C.  302, 
44  S.  E.  943. 

Tennessee. —  Freeman  r.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340,  64  S.  W.  1. 

Texas. —  Chicago,  etc.,  R.  Co.  v.  Long,  32 
Tex.  Civ.  App.  40,  74  S,  W.  59  [writ  of  error 
denied  in  97  Tex.  69,  75  S.  W.  483];  Mis- 
souri, etc.,  R.  Co.  V.  Walden,  27  Tex.  Civ. 
App.  567,  66  S.  W.  584;  Texas,  etc..  Coal  Co. 
V.  Connaughten,  20  Tex.  Civ.  App.  642,  50 
S.  W.  173;  Missouri,  etc.,  R.  Co.  v.  Johnson, 
(Civ.  App.  1898)  49  S.  W.  265;  Interna- 
tional, etc.,  R.  Co.  V.  Culpepper,  19  Tex.  Civ. 
App.  182,  46  S.  W.  922;  Houston,  etc.,  R. 
Co.  r.  Runnels,  (Civ.  App.  1898)  46  S.  W. 
394. 

Utah. —  Johnson  r.  Union  Pac.  Coal  Co., 
28  Utah  46,  76  Pac.  1089,  67  L.  R.  A.  500. 

Washingto7i. —  Myrberg  r.  Baltimore,  etc., 
Min.,  etc.,  Co.,  25  Wash.  364,  65  Pac.  539; 
Bateman  v.  Peninsular  R.  Co.,  20  Wash.  133, 
54  Pac.  996. 

Wisconsin. —  Lago  v.  Walsh,  98  Wis.  348, 
74  N.  W.  212. 

United  States. —  Continental  Trust  Co.  v. 
Toledo,  etc.,  R.  Co.,  87  Fed.  133,  32  C.  C.  A. 
44;  Patton  v.  Southern  R.  Co.,  82  Fed.  979, 
27  C.  C.  A.  287;  Killien  v.  Hyde,  63  Fed. 
172  [reversed  on  another  point  in  67  Fed. 
365,  14  C.  C.  A.  418]  ;  Adams  v.  West  Rox- 
bury,  1  Fed.  Cas.  No.  67,  1  Hask.  576. 

England. — Hutchinson  v.  York,  etc.,  R.  Co., 
5  Exch.  343,  19  L.  J.  Exch.  296,  6  R.  &  Can. 
Cas.  580;  Priestley  r.  Fowler,  1  Jur.  987,  7 
L.  J.  Exch.  42,  3  M.  &  W.  1,  M.  &  H.  305; 
Weems  v.  Mathieson,  4  Macq.  H.  L.  215; 
Brydon  v.  Stewart,  2  Macq.  H.  L.  30;  Pat- 
erson  v.  Wallace,  1  Macq.  H.  L.  748.  See 
also  Riley  v.  Baxendale,  6  H.  &  N.  445,  30 
L.  J.  Exch.  87,  9  Wkly.  Rep.  347. 

Canada. —  George  Matthews  Co.  v.  Bouch- 
ard, 8  Quebec  Q.  B.  550;  Price  v.  Roy,  8 
Quebec  Q.  B.  170;  Sparano  v.  Canadian  Pac. 
R.  Co.,  22  Quebec  Super.  Ct.  292;  St.  Ar- 
naud  V.  Gibson,  13  Quebec  Super.  Ct.  22; 
Ibbottson  V.  Trevethick,  4  Quebec  Super.  Ct. 
318. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  135,  139,  157. 

1.  Assumption  of  risk  see  infra,  IV,  E. 
Contributory  negligence  see  infra,  IV,  F. 

2.  Delaware. —  Huber  v.  Jackson,  etc.,  Co., 
1  Marv.  97,  41  Atl.  92. 

Illinois. —  Illinois  Steel  Co.  v.  Wierzbicky, 
107  HI.  App.  69  [affirmed  in  206  111.  201,  68 
N.  E.  1101]  ;  Illinois  Cent.  R.  Co.  v.  Schu-  ' 
mann,  101  111.  App.  668;  Western  Screw  Co. 
v.  Johnson,  86  111.  App.  89 ;  Agnew  v.  Supple, 

[IV,  A,  1,  aj 
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character  and  risk  of  the  business  engaged  in,  and  the  degree  of  care  of  all  par- 


80  111.  App.  437  \reversed  on  another  point 
in  191  111.  439,  61  N.  E.  392]. 

Indiana. —  Sievers  v.  Peters  Box,  etc.,  Co., 
151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399. 

loxm. —  Fosburg  f.  Phillips  Fuel  Co.,  93 
Iowa  54,  61  N.  W.  400. 

Kentucky. —  Lewis  v.  Taylor  Coal  Co.,  112 
Ky.  845,  66  S.  W.  1044,  23  Ky.  L.  Rep.  2218, 
57  L.  R.  A.  447. 

Maine. —  Cowett  i).  American  Woolen  Co., 
97  Me.  543,  55  Atl.  494. 

Massachusetts. —  O'Reilly  d.  Bowker  Fertil- 
izer Co.,  174  Mass.  202,  54  N.  E.  534; 
O'Driscoll  V.  Faxon,  156  Mass.  527,  31  N.  E. 
685;  King  v.  Boston,  etc.,  R.  Corp.,  9  Cush. 
112. 

Michigan. — Michigan  Cent.  R.  Co.  v.  Dolan, 
32  Mich.  510. 

Mississippi. —  Morehead  v.  Yazoo,  etc.,  R. 
Co.,  84  Miss.  112,  36  So.  151. 

Missouri. —  Keown  v.  St.  Louis  R.  Co.,  141 
Mo.  86,  41  S.  W.  926;  Kelly  v.  Stewart, 
93  Mo.  App.  47 ;  Hysell  v.  Swift,  78  Mo.  App. 
S9.  Compare  Zellars  r.  Missouri  Water,  etc., 
Co.,  92  Mo.  App.  107,  where  it  was  held 
that  the  master  is  an  absolute  insurer  against 
any  negligent  act  of  his  own. 

Nebraska. —  Weed  v.  Chicago,  etc.,  R.  Co., 
5  Nebr.  (Unoff.)  623,  99  N.  W.  827. 

New  York.—  Slater  v.  Jewett,  85  N.  Y.  61, 
39  Am.  Rep.  627;  Frank  v.  Otis,  15  N.  Y. 
St.  681  laffirmed  in  113  N.  Y.  654,  21  N.  E. 
415] ;  Harr  v.  New  York,  etc.,  R.  Co.,  13 
N.  Y.  St.  227  [affirmed  in  114  N.  Y.  623,  21 
N.  E.  425]  ;  Eiser  v.  Archer,  1  N.  Y.  City 
Ct.  356. 

Ohio. —  Love  v.  Ohio,  etc.,  R.  Co.,  6  Ohio 
Dec.  (Reprint)  839,  8  Am.  L.  Rec.  417. 

Pennsylvania. —  W^annamaker  v.  Burke,  111 
Pa.  St.  423,  2  Atl.  500;  Weger  v.  Pennsyl- 
vania R.  Co.,  55  Pa.  St.  460. 

Rhode  Island. —  King  v.  Interstate  Consol. 
R.  Co.,  23  R.  I.  583,  51  Atl.  301,  70  L.  R.  A. 
924;  McGeary  i:  Old  Colony  R.  Co.,  21  R.  I. 
76,  41  Atl.  1007. 

South  Carolina. —  Gallman  v.  Union  Hard- 
wood Mfg.  Co.,  65  S.  C.  192,  43  S.  E.  524. 

Teocas. —  Poling  v.  San  Antonio,  etc.,  R. 
Co.,  32  Tex.  Civ.  App.  487,  75  S.  W.  69; 
English  V.  Galveston,  etc.,  R.  Co.,  22  Tex. 
Civ.  App.  3,  53  S.  W.  57;  Mayton  v.  Sonne- 
field,  (Civ.  App.  1898)  48  S.  W.  608. 

Utah. —  Downey  v.  Gemini  Min.  Co.,  24 
Utah  431,  68  Pac.  414,  91  Am.  St.  Rep. 
798. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Stevens, 
97  Va.  631,  34  S.  E.  525,  46  L.  R.  A.  367; 
Bertha  Zinc  Co.  v.  Martin,  93  Va.  791,  22 
S,  E.  869,  70  L.  R.  A.  999. 

West  Virginia. —  Oliver  v.  Ohio  River  R. 
Co.,  42  W.  Va.  703,  26  S.  E.  444;  Berns  v. 
Gaston  Gas  Coal  Co.,  27  W.  Va.  285,  55 
Am.  Rep.  304. 

United  States.— F.  C.  Austin  Mfg.  Co.  r. 
Johnson,  89  Fed.  677,  32  C.  C.  A.  309. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  136,  139. 

Ordinary  care  implies  and  includes  the  ex- 

[IV,  A,  1.  a] 


ercise  of  such  reasonable  diligence,  care,  skill, 
watchfulness,  and  forethought  as,  under  all 
the  circumstances  of  the  particular  service, 
a  careful,  prudent  man,  or  officer  of  a  cor- 
poration, would  exercise  under  the  same  or 
similar  circumstances ;  and  by  "  same  cir- 
cumstances "  is  meant  all  the  circumstances 
of  time,  place,  and  attendant  conditions. 
Downey  v.  Gemini  Min.  Co.,  24  Utah  431,  63 
Pac.  414,  91  Am.  St.  Rep.  798.  See  alsa 
F.  C.  Austin  Mfg.  Co.  v.  Johnson,  89  Fed. 
677,  32  C.  C.  A.  309. 

Necessity  of  showing  negligence  see  Saylor 
V.  Parsons,  122  Iowa  679,  98  N.  W.  500,  101 
Am.  St.  Rep.  283,  64  L.  R.  A.  542;  Louis- 
ville, etc.,  R.  Co.  V.  Foard,  104  Ky.  450,  47 
S.  W.  342,  20  Ky.  L.  Rep.  646. 

Negligence  a  question  for  the  jury. — Walker 
V.  Atlanta,  etc.,  R.  Co.,  103  Ga.  820,  30  S.  E. 
503;  Baltimore,  etc.,  R.  Co.  v.  Alsop,  176  IlL 
471,  52  N.  E.  253,  732  [affirming  71  111.  App. 
54] ;  Walker  v.  Gillett,  59  Kan.  214,  52  Pac. 
442;  Atchison,  etc.,  R.  Co.  v.  Slattery,  57 
Kan.  499,  46  Pac.  941;  Bouck  v.  Jackson 
Sawmill  Co.,  49  S.  W.  472,  20  Ky.  L.  Rep. 
1542;  O'Brien  v.  West  End  St.  R.  Co.,  173 
Mass.  105,  53  N.  E.  149;  Dean  v.  Smith, 
169  Mass.  569,  48  N.  E.  619;  Scullane  v. 
Kellogg,  169  Mass.  544,  48  N.  E.  622;  Trem- 
blay  V.  Mapes-Reeve  Constr.  Co.,  169  Mass. 
284,  47  N.  E.  1010;  Wood  v.  Chicago,  etc.,  R. 
Co.,  66  Minn.  49,  68  N.  W.  462;  Raynor  t. 
Trolan,  22  N.  Y.  App.  Div.  107,  47  N.  Y. 
Suppl.  897;  White  v.  Houston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1898)  46  S.  W.  382;  Pier  v. 
Chicago,  etc.,  R.  Co.,  94  Wis.  357,  68  N.  W. 
464;  Egan  v.  Sawyer,  etc..  Lumber  Co.,  94 
Wis.  137,  68  N.  W.  756. 

Evidence  held  not  to  show  liability. —  Mc- 
Queeney  v.  Norcross,  75  Conn.  381,  53  AtL 
780,  54  Atl.  301 ;  Nolan  v.  New  York,  etc.,  R. 
Co.,  70  Conn.  159,  39  Atl.  115,  43  L.  R.  A. 
305;  Daniels  v.  Liebig  Mfg.  Co.,  2  Marv. 
(Del.)  207,  42  Atl.  447;  Walker  v.  Atlanta, 
etc.,  R.  Co.,  103  Ga.  820,  30  S.  E.  503; 
O'Donnell  v.  MacVeagh,  205  111.  23,  68  N.  E. 
646;  Cummings  v.  Chicago,  etc.,  R.  Co.,  89 
111.  App.  199  [writ  of  error  dismissed  in  189 
111.  608,  60  N.  E.  51]  ;  Kelsey  v.  Chicago,  etc., 
R.  Co.,  106  Iowa  253,  76  N.  W.  670;  Cox  v. 
Chicago,  etc.,  R.  Co.,  102  Iowa  711,  72  N.  W. 
301;  Smith  v.  Chicago,  etc.,  R.  Co.,  99  Iowa 
617,  68  N.  W.  908;  Hurt  V.  Louisville,  etc.,. 
R.  Co.,  116  Ky.  545,  76  S.  W.  502,  25  Ky. 
L.  Rep.  755;  Jacobs  v.  Chesapeake,  etc.,  R. 
Co.,  72  S.  W.  308,  24  Ky.  L.  Rep.  1879; 
Illinois  Cent.  R.  Co.  v.  Stewart,  63  S.  W.  596, 
23  Ky.  L.  Rep.  637;  Coleman  v.  Pittsburg, 
etc.,  R.  Co.,  63  S.  W.  39,  23  Ky.  L.  Rep.  401 ; 
Louisville,  etc.,  R.  Co,  v.  Bass,  43  S.  W.  463, 
19  Ky.  L.  Rep.  1474;  Louisville,  etc.,  R.  Co. 
V.  Fox,  42  S.  W.  922,  20  Ky.  L.  Rep.  81; 
Fleming  v.  Elston,  171  Mass.  187,  50  N.  E. 
531;  Fairman  v.  Boston,  etc.,  R.  Co.,  169 
Mass.  170,  47  N.  E.  613;  Crowlev  v.  Apple- 
ton,  148  Mass.  98,  18  N.  E.  675;  Lang  V. 
H.  W.  Williams  Transp.  Line,  119  Mich.  80, 
77  N.  W.  633;  Koralewski  v.  Great  Northern 
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ties  is  higher  when  the  lives  and  hmbs  of  themselves  and  others  are  endangered 
than  in  ordinary  cases.^ 

b.  Conflict  of  Laws/  In  an  action  for  damages  for  personal  injuries  to  a 
servant,  the  law  of  the  state  in  which  the  injury  occurred  governs,^  unless  it  is 
against  the  public  policy  of  the  state  in  which  the  action  is  brought.^ 

e.  Statutory  Provisions/    In  a  number  of  jurisdictions  the  legislatures  have, 


Co.,  85  Minn.  140,  88  N.  W.  410;  Crane  v. 
Chicago,  etc.,  R.  Co.,  83  Minn.  278,  86  N.  W. 
328;  Parker  v.  Winona,  etc.,  R.  Co.,  83 
Minn.  212,  86  N.  W.  2;  Moore  v.  Great 
Northern  R.  Co.,  67  Minn.  394,  69  N.  W. 
1103;  Keown  t.  St.  Louis  R.  Co.,  141  Mo. 
86,  41  S.  W.  926;  Fifer  r.  Burch,  68  Nebr. 
217,  94  N.  W.  107;  Ecklimd  v.  Chicago,  etc., 
R.  Co.,  52  Nebr.  729,  73  N.  W.  224;  Union 
Pac.  R.  Co.  i\  Doyle,  50  Nebr.  555,  70  N.  W. 
43;  Huda  f.  American  Glucose  Co.,  154  N.  Y. 
474,  48  N.  E.  897,  40  L.  R.  A.  411  [affirming 
42  N.  Y.  Suppl.  1126];  Hawke  f.  Brown,  28 
N.  Y.  App.  Div.  37,  50  N.  Y.  Suppl.  1032; 
Cooper  V.  New  York,  etc.,  R.  Co.,  25  N.  Y. 
App,  Div.  383,  49  N.  Y.  Suppl.  481 ;  Bryan  v. 
Southern  R.  Co.,  128  N.  C.  387,  38  S.  E. 
914;  Corcoran  v.  Wanamaker,  185  Pa.  St. 
496,  39  Atl.  1108;  Nye  v.  Pennsylvania  R. 
Co.,  178  Pa.  St.  134,  35  Atl.  627;  Russell  i. 
Riverside  Worsted  Mills,  24  R.  I.  591,  54 
Atl.  375;  Healey  r.  New  York,  etc.,  R.  Co., 
20  R.  I.  136,  37  AtL  676;  Southern  Pac.  Co. 
V.  Mauldin,  19  Tex.  Civ.  App.  166,  46  S.  W. 
650;  Norfolk,  etc.,  R.  Co.  v.  Cromer,  101  Va. 
667,  44  S.  E.  898;  Wilson  v.  Northern  Pac. 
R.  Co.,  31  Wash.  67,  71  Pac.  713;  Hughes  v. 
Oregon  Imp.  Co.,  20  Wash.  294,  55  Pac.  119; 
Phillips  r.  The  Pilot,  82  Fed.  111. 

3.  Galveston,  etc.,  R.  Co.  v.  Gormley,  (Tex. 
Civ.  App.  1894)  27  S.  W.  1051. 

The  test  of  liability  is  the  negligence  of  the 
master,  not  the  danger  of  the  employment, 
although  the  danger  of  the  employment  may 
help  to  determine  the  ordinary  care  required 
in  the  case.  Knight  r.  -Cooper,  36  W.  Va. 
232,  14  S.  E.  999. 

When  life  is  at  stake,  the  rule  of  diligence 
requires  the  doing  of  everything  that  gives 
reasonable  promise  of  its  preservation,  re- 
gardless of  difficulties  and  expense.  Besse- 
mer Land,  etc.,  Co.  v.  Campbell,  121  Ala.  50, 
25  So.  793,  77  Am.  St.  Rep.  17. 

4.  Protection  for  wrongful  death  see 
Death,  13  Cyc.  316. 

5.  Arkansas. —  Kansas  City,  etc.,  R.  Co.  v. 
Becker,  67  Ark.  1,  53  S.  W.  406,  77  Am.  St. 
Rep.  78,  46  L.  R.  A.  814,  in  which  the  law 
of  Arkansas,  where  the  injuries  were  re- 
ceived, were  held  to  govern,  although  the 
contract  of  employment  was  made  in  another 
state. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Rouse, 
178  111.  132,  52  N.  E.  951,  44  L.  R.  A.  410 
[affirming  78  111.  App.  286]. 

loica. —  Brewster  v.  Chicago,  etc.,  R.  Co., 
114  Iowa  144,  86  N.  W.  221,  89  Am.  St.  Rep. 
348. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Jor- 
dan, 117  ky.  512,  78  S.  W.  426,  25  Ky.  L. 
Rep.  1610. 


Michigan. —  Rick  v.  Saginaw  Bay  Towing 
Co.,  132  Mich.  237,  93  N.  W.  632,  102  Am. 
St.  Rep.  422;  Turner  v.  St.  Clair  Tunnel 
Co.,  121  Mich.  616,  80  N.  W.  720,  47  L.  R.  A. 
112. 

Minnesota. —  Herrick  v.  Minneapolis,  etc.^ 
R.  Co.,  31  Minn.  11,  16  N.  W.  413,  47  Am. 
Rep.  771.  But  compare  Jones  v.  Chicago, 
etc.,  R.  Co.,  80  Minn.  488,  83  N.  W.  446,  41) 
L.  R.  A.  640. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Har- 
ris, (1901)  29  So.  760.  Compare  Chicago, 
etc.,  R.  Co.  V.  Doyle,  60  Miss.  977,  in  which 
the  omission  of  duty  occurred  in  Mississippi, 
but  the  consequence  was  manifested  physi- 
cally in  Tennessee,  and  it  was  held  that  the 
law  of  Tennessee  governed. 

Missouri. —  Fogarty  v.  St.  Louis  Transfer 
Co..  180  Mo.  490,  79  S.  W.  664;  Williams  v. 
Chicago,  etc.,  R.  Co.,  106  Mo.  App.  61,  79 
S.  W.  1167;  Benedict  v.  Chicago  Great  West- 
ern R.  Co.,  104  Mo.  App.  218,  78  S.  W. 
60. 

New  Hampshire. —  Leazotte  v.  Boston,  etc., 
R.  Co.,  70  N.  H.  5,  45  Atl.  1084. 

Texas. —  El  Paso,  etc.,  R.  Co.  v.  McComus, 
(Civ.  App.  1903)  72  S.  W.  629,  36  Tex.  Civ. 
App.  170,  81  S.  W.  760,  in  which  the  negli- 
gence took  place  in  New  Mexico,  but  the  in- 
jury occurred  in  Texas,  and  it  was  held  that 
the  law  of  Texas  governed.  But  see  Mis- 
souri, etc. J  R.  Co.  V.  Thompson,  11  Tex.  Civ. 
App.  658,  33  S.  W.  718. 

Utah. —  Johnson  v.  Union  Pac.  Coal  Co., 
28  Utah  46,  76  Pac.  1089,  67  L.  R.  A.  506; 
Sartin  v.  Oregon  Short  Line  R.  Co.,  27  Utah 
447,  76  Pac.  219. 

Vermont. —  Morrisette  v.  Canadian  Pac. 
R.  Co.,  76  Vt.  267,  56  Atl.  1102. 

United  States. —  Northern  Pac.  R.  Co.  r. 
Babcock,  154  U.  S.  190,  14  S.  Ct.  978,  38 
L.  ed.  958;  The  City  of  Alexandria,  17  Fed. 
390,  in  which  the  injury  occurred  on  the 
high  seas,  and  it  was  held  that  the  rules  of 
maritime  law  governed. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  137. 

But  see  Pennsylvania  Co.  v.  McCann,  54 
Ohio  St.  10,  42  N.  E.  768,  56  Am.  St.  Rep. 
695,  31  L.  R.  A.  651;  Louisville,  etc.,  R.  Co. 
V.  Reagan,  96  Tenn.  128,  33  S.  W.  1050. 

6.  See  Morrisette  i'.  Canadian  Pac.  R.  Co., 
76  Vt.  267,  56  Atl.  1102,  where  it  was  held 
that  the  fact  that  the  law  of  Canada,  where 
the  injury  was  received,  was  contrary  to  the 
law  of  Vermont,  did  not  show  that  it  was  sa 
contrary  to  the  public  policy  of  the  state 
that  the  courts  would  not  enforce  it. 

7.  Statutory  regulations  in  general  see  su- 
pra, II,  B. 

Power  to  regulate  see  supra,  II,  B. 
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under  their  police  power,^  enacted  laws  regulating  the  liability  of  masters  for 
injuries  to  their  servants.^ 

d.  Employment  and  Care  of  Minors.^^  The  mere  employment  of  a  minor 
without  his  parent's  consent  about  dangerous  work  is  not  negligence  jper  se^^ 
unless  forbidden  by  statute/^  or  unless  the  employer  knows  that  he  is  a  minor, 
and  that  the  contract  is  made  without  the  consent  of  his  parent.^^  But  persons 
who  employ  minors  must  anticipate  the  ordinary  behavior  of  children,  must  take 
notice  of  their  lack  of  judgment,  and  must  exercise  greater  care  toward  and  for 
them  than  is  required  by  law  to  be  exercised  toward  and  for  adults ;    and  where 


8.  The  legislature  may,  for  the  greater 
safety  and  protection  of  laborers,  prescribe 
specific  measures  for  the  proper  fitting  of  a 
working  place.  Green  v.  American  Car,  etc., 
Co.,  163  Ind.  135,  71  N.  E.  268. 

9.  Statutes  construed. —  Alabama. —  North- 
ern Alabama  R.  Co.  v.  Mansell,  138  Ala.  548, 
36  So.  459,  construing  Code  (1896),  §  27. 

ArJcansas. —  Neal  v.  St.  Louis,  etc.,  R.  Co., 
71  Ark.  445,  '78  S.  W.  220,  construing  27 
U.  S.  St.  at  L.  531  [U.  S.  Comp.  St.  (1901) 
p.  3175]. 

Colorado. —  Colorado  Milling,  etc.,  Co.  v. 
Mitchell,  26  Colo.  28,  58  Pac.  28  [affirming 
12  Colo.  App.  277,  55  Pac.  736],  construing 
Laws  (1893),  p.  129. 

Indiana. —  Baltimore,  etc.,  R.  Co.  r.  Cava- 
naugh,  35  Ind.  App.  32,  71  N.  E.  239; 
Brower  v.  Locke,  31  Ind.  App.  353,  67  N.  E. 
1015,  construing  Burns  Annot.  St.  (1901) 
§  7087i. 

loiva. —  Duree  v.  Chicago,  etc.,  R.  Co.,  IIS 
Iowa  640,  92  N.  W.  890  (construing  Code 
(1897),  §  2056)  ;  Reddington  v.  Chicago,  etc., 
R.  Co.,  108  Iowa  96,  78  N.  W.  800,  (1898) 
75  N.  W.  679  (construing  Code  (1873), 
§  1307). 

Massachusetts. —  Riley  v.  Tucker,  179  Mass. 
190,  60  N.  E.  484,  construing  St.  (1887) 
c.  270,  §  1,  cl.  1. 

Mississippi. —  Gulf,  etc.,  R.  Co.  v.  Bussey, 
82  Miss.  616,  35  So.  166,  construing  Const. 
§  193. 

Missouri. —  Stagg  v.  Edward  Weston  Tea, 
etc.,_  Co.,  169  Mo.  489,  69  S.  W.  391,  con- 
struing a  city  ordinance  regulating  the  opera- 
tion of  elevators. 

New  York. —  McHugh  v.  Manhattan  R,  Co,, 
88  N.  Y.  App.  Div.  554,  85  N.  Y.  Suppl.  184 
(construing  Laws  (1902),  p.  1748,  c.  600, 
§  1,  subd.  1)  ;  Gmaehle  v.  Rosenberg,  40  Misc. 
267,  81  N.  Y.  Suppl.  930  (construing  Laws 
(1897),  p.  461,  c.  415,  §  18). 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  138. 

The  repeal  of  an  act  giving  plaintiff  a  right 
of  action  by  an  act  which  is  a  substantial 
reenactment  of  its  provisions,  and  which 
amplifies  its  scope,  will  not  operate  to  de- 
prive plaintiff  of  his  rights.  San  Antonio, 
etc.,  R.  Co.  V.  Keller,  11  Tex.  Civ.  App.  569, 
32  S.  W.  847. 

10.  Application  of  fellow  servant  doctrine 
see  infra,  IV,  G,  4,  a,  (i),  (a). 

Assumption  of  risk  see  infra,  IV,  E,  7. 
Contributory  negligence  see  infra,  IV,  F, 
2,  b. 
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Negligence  in  giving  orders  see  infra,  IV,  C, 
3,  d. 

Right  of  action  by  infants  see  Infants,  22 
Cyc.  629. 

Right  of  parent  to  recover  for  injuries  to 
child  see  Parent  and  Child. 

Scope  of  employment  see  infra,  IV,  A,  3. 

Warning  and  instructing  see  infra,  IV,  D, 
3,  b. 

11.  Pennsylvania  Co.  v.  Long,  94  Ind.  250; 
Texas,  etc.,  R.  Co.  v.  Crowder,  61  Tex.  262; 
Texas,  etc.,  R.  Co.  v.  Carlton,  60  Tex.  397. 

12.  Morris  v.  Stanfield,  81  111.  App.  264 
(in  which  the  injury  resulted  while  the  child 
was  exercising  such  care  as  a  child  of  his  age 
might  reasonably  be  expected  to  exercise)  ; 
Cooke  V.  La  lance  Grosjean  Mfg.  Co.,  33  Hun 
( N".  Y. )  351  [reversed  on  authority  of  Hickey 
V.  Taaffe,  infra]  ;  Hickey  v.  Taaffe,  32  Hun 
(N.  Y.)  7  [reversed  in  99  N.  Y.  204,  1  N.  E. 
085,  52  Am.  Rep.  19,  on  the  ground  that  the 
employment  did  not  come  within  the  statute, 
Laws  (1876),  c.  122]  ;  Queen  v.  Dayton  Coal, 
etc.,  Co.,  95  Tenn.  458,  32  S.  W.  460,  49  Am. 
St.  Rep.  935,  30  L.  R.  A.  82.  But  see  White 
V.  Witteman  Lith.  Co.,  58  Hun  (N.  Y.)  381, 
12  N.  Y.  Suppl.  188  [affirmed  in  131  N.  Y. 
631,  30  N.  E.  236]  ;  Belles  v.  Jackson,  4  Pa. 
Dist.  194. 

13.  If  the  employer  believes  on  reasonable 
grounds,  from  his  size,  appearance,  conduct, 
and  statements,  that  the  minor  is  of  full  age, 
he  is  not  negligent  in  hiring  him.  Pitts- 
burgh, etc.,  R.  Co.  V.  McLaughlin,  14  Ohio 
Cir.  Ct.  286,  7  Ohio  Cir.  Dec.  354.  See  also 
Youll  V.  Sioux  City,  etc.,  R.  Co.,  66  Iowa 
346,  23  N.  W.  736;  Goff  v.  Norfolk,  etc.,  R. 
Co.,  36  Fed.  299. 

14.  Tavlor  v.  Wootan,  1  Ind.  App.  188,  27 
N.  E.  502,  50  Am.  St.  Rep.  200.  See  also  the 
following  cases: 

Alabama. —  Marburv  Lumber  Co.  v.  West- 
brook,  121  Ala.  179,  25  So.  914. 

Indiana. —  Hill  v.  Gust,  55  Ind.  45. 

Kansas. —  Larson  v.  Berquist,  34  Kan.  334, 
8  Pac.  407,  55  Am.  Rep.  249. 

Massachusetts. —  O'Connor  v.  Adams,  120 
Mass.  427;  Sullivan  v.  India  Mfg.  Co.,  113 
Mass.  396;  Coombs  r.  New  Bedford  Cordage 
Co.,  102  Mass.  572,  3  Am.  Rep.  506. 

Michigan. —  East  Saginaw  City  R.  Co.  v. 
Bohn,  27  Mich,  503. 

Neio  York. —  Flynn  v.  Erie  Preserving  Co., 
12  N.  Y.  St.  88. 

Pennsylvania. —  Smith  v.  O'Connor,  48  Pa. 
St.  218,  86  Am.  Dec.  582;  Rauch  v.  Lloyd,  31 
Pa.  St.  358,  72  Am.  Dec.  747. 
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a  minor  is  employed  in  a  business,  the  danger  of  which  he  is  unable,  by  reason  of 
his  immature  judgment,  to  comprehend,  and  is  injured,  tlie  master  is  liable.^^ 
Tliat  a  minor  answers  falsely  as  to  his  age,  and  secures  employment  by  so  doing,  in 
violation  of  a  known  rule  against  employing  minors,  does  not  make  him  a  tres- 
passer, or  deprive  him  of  his  right  to  protection  as  an  employee,  when  actually 
engaged  in  his  employer's  service.^^ 

e.'  Delegation  of  Duty.^'''  As  to  the  acts  which  a  master  or  principal  is  bound 
as  such  to  perform  toward  his  employees,  if  he  delegates  the  performance  of  them 
to  an  agent,  the  agent  occupies  the  place  of  the  master,  and  the  latter  is  deemed 
present,  and  liable  for  the  manner  in  which  they  are  performed.  This  rule  is  as 
applicable  to  individuals  as  to  corporations.^^ 


Yermont, —  Robinson  z.  Cone,  22  Vt.  213, 
54  Am.  Dec.  G7. 

Canada. —  Mcintosh  v.  Firstbrook  Box  Co., 
8  Ont.  L.  Rep.  419;  Robitaille  v.  White,  19 
Quebec  Super.  Ct.  431;  McCarthy  v.  Thomas 
Davidson  Mfg.  Co.,  18  Quebec  Super.  Ct. 
272;  Legare  v.  Esplin,  12  Quebec  Super.  Ct. 
113. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  141. 

In  determining  whether  a  place  of  work  is 
dangerous  to  a  boy  of  fourteen,  the  jury  may 
consider  the  instincts  and  disposition  of  a 
bov  of  that  age.  Marbury  Lumber  Co.  v. 
Westbrook,  121  Ala.  179,  25  So.  914. 

15.  Alabama.  —  Marbury  Lumber  Co.  v. 
Westbrook,  121  Ala.  179,  25  So.  914,  where 
it  was  held  that  the  questions  of  negligence 
and  contributory  negligence  were  immaterial. 

Delaware. —  Chielinsky  r.  Hoopes,  etc.,  Co., 
1  Marv.  273,  40  Atl.  1127. 

Indiana. —  Taylor  v.  Wootan,  1  Ind.  App. 
188,  27  N.  E.  502,  50  Am.  St.  Rep.  200.  See 
also  Brower  v.  Locke,  31  Ind.  App.  353,  67 
K  E.  1015,  construing  Burns  Rev.  St.  (1901) 
§  7087i. 

Kansas. —  Larson  v.  Berquist,  34  Kan.  334, 
8  Pac.  407,  55  Am.  Rep.  249. 

Missouri. —  Coins  v.  Chicago,  etc.,  R.  Co., 
37  Mo.  App.  221. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  141. 

Master  not  insurer  of  infant's  safety  see 
Swift  v.  Holoubek,  55  Nebr.  228,  75  N.  W. 
584. 

Injury  must  result  from  inexperience  or 
want  of  knowledge. —  See  Ash  v.  Verlanden, 
154  Pa.  St.  246,  26  Atl.  374. 

Danger  must  be  reasonably  anticipated. — 
See  Byrne  v.  Nye,  etc..  Carpet  Co.,  46  N.  Y. 
App.  Div.  479,  61  N.  Y.  Suppl.  741. 

Setting  a  minor  to  do  a  more  dangerous 
class  of  work  than  that  for  which  he  was  em- 
ployed is  not  negligence  per  se  on  the  part  of 
the  master.  Anderson  v.  Morrison,  22  Minn. 
274. 

16.  Lake  Shore,  etc.,  R.  Co.  v.  Baldwin, 
19  Ohio  Cir.  Ct.  338,  10  Ohio  Cir.  Dec.  333. 

17.  Delegation  of  duty  to  fellow  servant 
see  infra,  IV,  G. 

Delegation  of  duty  to  furnish  safe  appli- 
ances see  infra,  IV,  B,  1,  c. 

Effect  of  issuance  of  public  license  to  fel- 
low servant  see  infra,  IV,  G,  4,  b,  (vi),  (b), 
(2). 


Methods  of  work  see  infra,  IV,  C,  1,  a,  (iv). 
Selection  and  employment  of  fellow  serv- 
ants see  infra,  IV,  G,  4,  a,  ( iii ) . 

Warning  and  instructing  servant  see  infra, 

IV,  D,  1,  b. 

18.  Corcoran  r.  Holbrook,  59  N.  Y.  517,  17 
Am.  Rep.  369  lciti7ig  Flike  v.  Boston,  etc.,  R. 
Co.,  53  N.  Y.  549,  13  Am.  Rep.  545].  See 
also  the  following  cases: 

Alabama. —  Bessemer  Land,  etc.,  Co.  v. 
Campbell,  121  Ala.  50,  25  So.  793,  77  Am. 
St.  Rep.  17. 

Connecticut. —  McElligott  v.  Randolph,  61 
Conn.  157,  22  Atl.  1094,  29  Am.  St.  Rep. 
181. 

Illinois. —  North  Chicago  St.  R.  Co.  v. 
Dudgeon,  83  111.  App.  528  [affirmed  in  184 
111.  477,  56  N.  E.  796]. 

Louisiana. —  Evans  v.  Louisiana  Lumber 
Co.,  Ill  La.  534,  35  So.  736. 

Michigan. —  Sipes  v.  Michigan  Starch  Co., 
137  Mich.  258,  100  N.  W.  447. 

New  York. —  Malone  v.  Hathaway,  64  N.  Y, 
5,  21  Am.  Rep.  573;  Laning  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  521,  10  Am.  Rep.  417; 
Holzman  v.  Katzman,  87  N.  Y.  Suppl.  478. 

Pennsylvania. —  Ortlip  v.  Philadelphia,  etc., 
Traction  Co.,  198  Pa.  St.  586;  Mullan  v. 
Philadelphia,  etc..  Steamship  Co.,  78  Pa.  St. 
25,  21  Am.  Rep.  2. 

Rhode  Island. —  See  Sanford  v.  Pawtucket 
St.  R.  Co.,  19  R.  I.  537,  35  Atl.  67,  33  L.  R.  A. 
564,  to  the  effect  that  the  rule  that  a  rail- 
road cannot  delegate  to  a  contractor  its  char- 
ter right  to  construct  the  road,  so  as  to  ex- 
empt it  from  liability,  does  not  extend  to  the 
use  of  the  ordinary  means  employed  for  its 
construction,  but  to  the  use  of  such  extraordi- 
nary powers  as  the  corporation  itself  could 
not  exercise  without  first  having  complied 
with  the  conditions  of  its  charter. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Skaggs, 
32  Tex.  Civ.  App.  363,  74  S.  W.  783;  Mis- 
souri, etc.,  R.  Co.  V.  Ferch,  (Civ.  App.  1896) 
36  S.  W.  487. 

United  States. — ■  Brady  v.  Chicago,  etc.,  R. 
Co.,  114  Fed.  100,  52  C.  C.  A.  48,  57  L.  R.  A. 
712;  Western  Union  Tel.  Co.  v.  Burgess,  108 
Fed.  26,  47  C.  C.  A.  168;  Killien  v.  Hyde,  63 
Fed.  172  [reversed  on  another  ground  in  67 
Fed.  365,  14  C.  C.  A.  418]. 

England.— Murphy  v.  Smith,  19  C.  B.  N.  S. 
361,  12  L.  T.  Rep.  N.  S.  605,  115  E.  C.  L. 
361;  Grizzle  v.  Frost.  3  F.  &  F.  622;  Clarke 

V.  Holmes,  7  H.  &  N.  937,  8  Jur.  N.  S.  992,  31 
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f.  Medical  Attendance  on  Injured  Servant.^^  It  is  well  settled  that  a  master 
has  ]3erformed  liis  entire  duty  in  respect  to  furnishing  medical  attention  to  a 
servant  injured  while  at  work,  wlien  lie  employs  a  person  of  ordinary  competency 
and  skill  in  the  profession;  and,  having  done  so,  he  cannot  be  made  liable  for  the 
carelessness  or  negligence  of  the  person  employed  in  the  performance  of  his 
duties.^*^  So  too  where  a  hospital  is  maintained  by  a  master  for  the  sole  purpose 
of  relieving  injured  servants,  without  any  intentiori  of  profit  to  himself,  he  is  not 
liable  to  his  servants  for  the  malpractice  of  the  physician  employed,  if  ordinary 
care  was  exercised  in  selecting  him,  although  the  hospital  is  supported  by  the 
contributions  of  the  servants.^^ 

2.  Relation  of  Parties  —  a.  Necessity  of  Relation  of  Master  and  Servant. 
Where,  in  an  action  for  personal  injuries,  it  is  sought  to  charge  one  as  master. 


L.  J.  Exch.  356,  10  Wkly.  Rep.  405 ;  Paterson 
i-.  Wallace,  1  Macq.  H.  L.  748. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  142. 

Limitation  of  rule. —  A  railway  company, 
running  its  trains  over  another  road,  is  liable 
to  its  employees  for  the  negligence  of  the 
servants  of  the  licensing  road  in  the  dis- 
charge of  the  absolute  duties  of  the  master, 
but  not  for  negligence  in  the  discharge  of 
their  duties  as  servants.  Brady  v.  Chicago, 
etc.,  R.  Co.,  114  Fed.  100,  52  C.  C.  A.  48,  57 
L.  R.  A.  712. 

Although  a  foreman  may  be  a  fellow  serv- 
ant, yet  when  his  negligence  is  in  the  failure 
to  discharge  a  positive  duty  which  the  master 
owes  to  the  subordinate  servant,  and  which 
cannot  be  delegated,  the  fellow  servant  rule 
does  not  apply,  and  the  master  is  responsible 
for  the  foreman's  negligence.  Western  Union 
Tel.  Co.  V.  Burgess,  108  Fed.  26,  47  C.  C.  A. 
168. 

Mere  passive  consent  by  a  master  that  one 
servant  direct  another,  when  unaccompanied 
with  a  duty  on  the  part  of  the  latter  to  obey 
the  directions  given,  will  not  fix  liability  on 
the  master  for  negligent  directions  so  given. 
Texas,  etc..  Coal  Co.  v.  Manning,  34  Tex.  Civ. 
App.  322,  78  S.  W.  545. 

19.  Authority  of  servant  to  employ  med- 
ical attendance  see  Pbincipal  and  Agent. 

Employment  of  physician  see  Physicians 
AND  Surgeons. 

Medical  attendance  for  injured  seamen  see 
Seamen. 

20.  F/oW(ia.— South  Florida  R.  Co.  v.  Price, 
32  Fla.  46,  13  So.  638. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Sulli- 
van, 141  Ind.  83,  40  N.  E.  138,  50  Am.  St. 
Rep.  313,  27  L.  R.  A.  840;  Ohio,  etc.,  R.  Co. 
t\  Early,  141  Ind.  73,  40  N.  E.  257,  28  L.  R. 
A.  546.  Compare  Wabash,  etc.,  R.  Co.  v. 
Kelley,  153  Ind.  119,  52  N.  E.  152,  54  N.  E. 
752. 

Iowa. —  York  v.  Chicago,  etc.,  R.  Co.,  93 
Iowa  544,  67  N.  W.  574;  Eighmy  v.  Union 
Pac.  R.  Co.,  93  loAva  538,  61  N.  W.  1056,  27 
L.  R.  A.  296. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Zeiler, 
54  Kan.  340,  38  Pac.  282;  Clark  v.  Missouri 
Pac.  R.  Co.,  48  Kan.  654,  29  Pac.  1138. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Foard, 
104  Ky.  456,  47  S.  W.  342,  20  Ky.  L.  Rep. 
646. 


M aryland. — Baltimore,  etc.,  R.  Co.  v.  State, 
41  Md.  268. 

Massachusetts. —  O'Brien  v.  Cunard  Steam- 
ship Co.,  154  Mass.  272,  28  N.  E.  266,  13 
L.  R.  A.  329;  McDonald  v.  Massachusetts 
Cen.  Hospital,  120  Mass.  432,  21  Am.  Rep. 
529. 

'Nebraska. —  Chicago,  etc.,  R.  Co.  v.  How- 
ard, 45  Nebr.  570,  63  N.  W.  872. 

ISlew  York. —  Laubheim  v.  De  Koninglyke 
Neder,  etc.,  Co.,  107  N.  Y.  228,  13  N.  E.  781, 
1  Am.  St.  Rep.  815. 

Tennessee. —  Quinn  v.  Kansas  City,  etc.,  R. 
Co.,  94  Tenn.  713,  30  S.  W.  1036,  45  Am.  St. 
Rep.  767,  28  L.  R.  A.  552. 

Washington. —  Richardson  v.  Carbon  Hill 
Coal  Co.,  6  Wash.  52,  32  Pac.  1012,  20  L.  R. 
A.  338;  Richardson  v.  Carbon  Hill  Coal  Co., 
10  Wash.  648,  39  Pac.  95. 

United  States. —  Pierce  v.  Union  Pac.  R. 
Co.,  66  Fed.  44,  13  C.  C.  A.  323;  Union  Pac. 
R.  Co.  V.  Artist,  60  Fed.  365,  9  C.  C.  A.  14, 
23  L.  R.  A.  581;  Secord  v.  St.  Paul,  etc.,  R. 
Co.,  18  Fed.  221,  2  McCrary  515. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  143. 

The  relation  of  master  and  servant  does 
not  exist  between  a  master  and  a  physician 
employed  to  care  for  men  injured  in  his  em- 
ployment, so  as  to  make  the  master  liable  for 
the  physician's  carelessness.  He  is  not  em- 
ployed to  do  ordinary  corporate  work  but  to 
render  services  requiring  special  training, 
skill,  and  experience.  Quinn  v.  Kansas  City, 
etc.,  R.  Co.,  94  Tenn.  713,  30  S.  W.  1036,  45 
Am.  St.  Rep.  767,  28  L.  R.  A.  552. 

21.  Richardson  v.  Carbon  Hill  Coal  Co.,  10 
Wash.  648,  39  Pac.  95.  But  compare  Texas, 
etc..  Coal  Co.  v.  Connaughten,  20  Tex.  Civ. 
App.  642,  50  S.  W.  173,  in  which  there  was  a 
profit  to  the  master  by  reason  of  a  reduction 
in  the  wages  of  the  servants,  in  considerati<m 
of  his  furnishing  medical  attention. 

22.  Effect  of  consolidation  of  railroad  com- 
panies see  Railroads. 

Injuries  to  third  persons  see  infra,  V,  A,  2. 

Liability  of  manufacturers  of  articles  for 
injuries  to  employees  of  purchaser  see  Negli- 
gence. 

Liability  to  purchaser  of  railroad  for  in- 
juries inflicted  before  passing  title  see  Rail- 
roads. 

Persons  not  employees  working  on  or 
about  railroad  cars  see  Railroads. 
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plaintiff  must  show  that  at  the  time  of  the  alleged  injaiy  the  relation  of  master 
and  servant  existed  between  the  parties.^^  Yarious  tests  have  been  proposed  for 
determining  when  tlie  relation  of  master  and  servant  exists  so  as  to  render  the 
master  liable  to  indemnify  the  servant  for  personal  injuries ;    but  it  is  impossible 


Servants  of  different  masters  in  same  work 
as  fellow  servant  see  infra,  IV,  G,  3,  b,  (ii). 

23.  Connecticut. —  Corbin  v.  American 
MUh,  27  Conn.  274,  71  Am.  Dec.  63. 

Illinois. —  Western  Wheel  Works  i\  Stach- 
niek,  102  111.  App.  420;  Johnson  Chair  Co.  r. 
Agresto,  73  111.  App.  384. 

Michigan. —  Lellis  v.  Michigan  Cent.  R.  Co., 
124  Mich.  37,  82  N.  W.  828,  70  L.  R.  A. 
598. 

Minnesota. —  Roe  v.  Winston,  86  Minn.  77, 
<)0  N.  W.  122. 

Missouri. —  Coleman  v.  Himmelberger-Har- 
Tison  Land,  etc.,  Co.,  105  Mo.  App.  254,  79 
S.  W.  981. 

yew  YorJc. —  Higgins  v.  Western  Union 
Tel.  Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  Am. 
St.  Rep.  537  [reversing  11  Misc.  32,  31  N.  Y. 
Suppl.  841]  ;  Mclnerney  v.  Delaware,  etc.. 
Canal  Co.,  151  N.  Y.  411,  45  N.  E.  848; 
Wendler  v.  Equitable  L.  Assur.  Soc,  19  N.  Y. 
App.  Div.  50,  45  N.  Y.  Suppl.  866 ;  Horton  v. 
Vulcan  Iron  Works  Co.,  13  N.  Y.  App.  Div. 
508,  43  N.  Y.  Suppl.  699;  Singer  v.  McDer- 
mott,  30  Misc.  738,  62  N.  Y.  Suppl.  1086 
[reversing  61  N.  Y.  Suppl.  1111]. 

North  Carolina. —  Wilson  v.  Clark,  110 
N.  C.  364,  14  S.  E.  962. 

Pennsylvania. —  Wieder  v.  Bethlehem  Steel 
Co.,  205  Pa.  St.  186,  54  Atl.  778;  Bullock  v. 
Oaffigan,  100  Pa.  St.  276;  Anderson  v.  Pitts- 
burgh, etc.,  R.  Co.,  5  Pa.  Dist.  400. 

Rhode  Island. —  Beehler  r.  Daniels,  19  R.  I. 
49,  31  Atl.  582. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Ivy,  71 
Tex.  409,  9  S.  W.  346,  10  Am.  St.  Rep.  758, 
1  L.  R.  A.  500;  Southern  Cotton-Oil  Co.  v. 
Wallace,  (Civ.  App.  1897)  38  S.  W.  1137. 

United  States. —  Doyle  v.  Union  Pac.  R. 
€o.,  147  U.  S.  413,  13  S.  Ct.  333,  37  L.  ed. 
223;  The  Slingsby,  120  Fed.  748,  57  C.  C.  A. 
52  [affirming  116  Fed.  227]. 

England. —  Vamplex  v.  Parkgate  Iron,  etc., 
Co.,  Il903]  1  K.  B.  851,  67  J.  P.  417,  72 
L.  J.  K.  B.  575,  88  L.  T.  Rep.  N.  S.  756,  51 
Wkly.  Rep.  691;  Fitzpatrick  v.  Evans,  [19011 
1  K.  B.  756,  70  L.  J.  K.  B.  353,  84  L.  T.  Rep. 
N.  S.  233,  49  Wkly.  Rep.  491. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  144. 

The  doctrine  of  respondeat  superior  applies 
only  when  the  relation  of  master  and  servant 
is  shown  to  exist  between  the  wrong-doer  and 
the  person  sought  to  be  charged  for  the  re- 
sult of  the  wrong  at  the  time  and  in  respect 
to  the  very  transaction  out  of  which  the  in- 
jury arose.  Higgins  iK  Western  Union  Tel. 
Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  Am.  St. 
Rep.  537  [reversing  11  Misc.  32,  31  N.  Y. 
Suppl.  841].  See  also  Roe  v.  Winston,  86 
Minn.  77,  90  N.  W.  122. 

24.  To  show  that  the  relation  of  master 
and  servant  exists,  so  as  to  render  applicable 
the  rule  of  law  that  the  master  must  indem- 


nify the  servant,  it  must  appear  that  the 
servant  is  acting  at  the  time  for  and  in  the 
place  of  his  master,  in  accordance  with  and 
representing  his  master's  will,  and  not  his 
own,  and  that  the  business  which  he  is  doing 
is  strictly  that  of  his  master,  and  not  in  any 
respect  his  own.  Corbin  v.  American  Mills, 
27  Conn.  274,  71  Am.  Dec.  63. 

For  the  relation  to  exist,  so  as  to  make  the 
master  responsible,  he  must  not  only  have 
the  power  to  select  the  servant,  but  to  direct 
the  mode  of  executing,  and  to  so  control  him 
in  his  acts  in  the  course  of  his  employment 
as  to  prevent  injuries  to  others.  Roliinson 
V.  Webb,  11  Bush  (Ky.)  464  [approved  in 
Quinn  v.  Kansas  City,  etc.,  R.  Co.,  94  Tenn. 
713,  30  S.  W.  1036,  45  Am.  St.  Rep.  767,  28 
L.  R.  A.  552].  To  the  same  effect  see  An- 
drews V.  Boedecker,  17  HI.  App.  213;  Wiltse 
V.  State  Road  Bridge  Co.,  63  Mich.  639,  30 
N.  W.  370;  Mound  City  Paint,  etc.,  Co.  v. 
Conlon,  92  Mo.  221,  4  S.  W.  922. 

The  test  is  whether  the  person  holding  the 
position  of  master  has  the  control  over  the 
servant  in  respect  to  the  performance  of  his 
duties ;  and  the  right  to  employ  and  discharg-i 
the  servant  is  an  element  tending  to  show  a 
right  to  control.  Roe  v.  Winston,  86  Minn. 
77,  90  N.  W.  122. 

Power  to  discharge  held  the  test  see  Pio- 
neer Fireproof  Constr.  Co.  i".  Hansen,  176  111. 
100  52  N.  E.  17  [affirming  69  111.  App. 
659]. 

A  general  agent  may  be  loaned  or  hired  to 
a  third  party  for  some  special  service,  and 
as  to  that  particular  service  he  will  become 
the  servant  of  the  third  party;  the  test  is 
whether,  in  the  particular  service,  the  servant 
continues  liable  to  the  direction  and  control 
of  his  master,  or  becomes  subject  to  the  party 
to  whom  he  is  loaned  or  hired.  Grace,  etc., 
Co.  V.  Probst,  208  111.  147,  70  N.  E.  12.  See 
also  Gagnon  v.  Dana,  69  N.  H.  264,  39  Atl. 
982,  76  Am.  St.  Rep.  170,  41  L.  R.  A.  389; 
Hardy  v.  Shedden  Co.,  78  Fed.  610,  24  C.  C.  A. 
261,  37  L.  R.  A.  33.  And  see  Higgins  v. 
Western  Union  Tel.  Co.,  156  N.  Y.  75,  50 
N.  E.  500,  66  Am.  St.  Rep.  537,  where  it  is 
said  that  a  servant  employed  and  paid  by  one 
person  may  nevertheless  be  ad  hoc  the  serv- 
ant of  another  in  a  particular  transaction, 
even  when  the  general  employer  is  interested 
in  the  work. 

Manner  of  payment  is  a  circumstance  to  be 
considered,  but  not  the  criterion.  Corbin  V. 
American  Mills,  27  Conn.  274,  71  Am.  Dec. 
63.  See  also  Tennessee  Coal,  etc.,  R.  Co.  t\ 
Hayes,  97  Ala.  201,  12  So.  98,  where  it  was 
held  that  the  fact  that  plaintiff's  name  was 
not  on  defendant's  pay-roll,  and  that  he 
personally  received  nothing  from  it  for  his 
labor,  was  immaterial,  where  his  father  waa 
entitled  to,  and  did,  receive  the  compensation 
for  his  work. 
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to  lay  down  any  definite  and  satisfactory  rule  applicable  to  all  cases,  and  the 
question  must  be  determined,  as  it  arises,  upon  the  facts  and  circumstances  of  the 
particular  case.^^ 

b.  Employment  of  Convict  Labop.^^  Neither  the  state nor  its  public  officers^ 
can  be  held  liable  by  a  convict  for  injuries  received  by  him  while  employed  during 
his  confinement;  but  an  individual  or  company  whicli  employs  convict  labor  may 
be  held  liable  and  the  fact  that  the  convict  is  under  the  general  charge  of  a 
state  officer,^^  or  that  his  wages  go  to  the  public,^^  does  not  relieve  the  employer  of 
liability. 

e.  Independent  Contpaetors.^^  Where  the  relation  between  the  parties  is  that 
of  contractor  and  contractee,  and  not  that  of  master  and  servant,  the  contracteeis 
not  liable  for  injuries  to  the  contractor's  servants  caused  by  the  latter's  negli- 
gence,^^ unless  he  has  retained  direction  and  control  of  the  work,^*  or  himself 


Express  contract  unnecessary  to  create  re- 
lation see  Missouri,  etc.,  R.  Co.  v.  Reasor,  28 
Tex.  Civ.  App.  302,  68  S.  W.  332. 

25.  See  the  following  illustrative  cases : 

California. —  Donnelly  v.  San  Francisco 
Bridge  Co.,  117  Cal.  417,  49  Pac.  559. 

Illinois. —  Chicago,  etc.,  Coal  Co.  v.  Moran, 
210  111.  9,  71  N.  E.  38;  Chicago  Economic 
Fuel  Gas  Co.  v.  Myers,  64  111.  App.  270;  St. 
Clair  Nail  Co.  v.  Smith,  43  111.  App.  105. 

Indiana. —  Ft.  Wayne  v.  Christie,  156  Ind. 
172,  59  N.  E.  385;  Wabash  R.  Co.  v.  Kelley, 
153  Ind.  119,  52  N.  E.  152,  54  N.  E.  752. 

Kansas. —  Solomon  R.  Co.  v.  Jones,  30  Kan. 
601,  2  Pac.  657. 

Kentucky. —  Old  Times  Distillery  Co.  v. 
Zehnder,  52  S.  W.  1051,  21  Ky.  L.  Rep.  753. 

Massachusetts. —  Olsen  v.  Andrews,  168 
Mass.  261,  47  N.  E.  90;  Hanlon  v.  Thompson, 
167  Mass.  190,  45  N.  E.  88;  Breen  v.  Field, 
157  Mass.  277,  31  N.  E.  1075;  Eaton  v.  Wo- 
burn,  127  Mass.  270. 

Minnesota. —  Roe  v.  Winston,  86  Minn.  77, 
90  N.  W.  122;  Wallin  v.  Eastern  R.  Co.,  83 
Minn.  149,  86  N.  W.  76,  54  L.  R.  A.  481. 

Missouri. —  Reed  v.  Missouri,  etc.^  R.  Co., 
94  Mo.  App.  371,  68  S.  W.  364. 

ISfew  York. —  Anderson  v.  Steinreich,  32 
Misc.  680,  65  N.  Y.  Suppl.  799. 

Ohio. —  Baltimore,  etc.,  R.  Co.  v.  McC'amey, 
12  Ohio  Cir.  Ct.  543,  5  Ohio  Cir.  Dec.  631. 

Oregon. —  Ringue  v.  Oregon  Coal  Co.,  44 
Oreg.  407,  75  Pac.  703. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Reasor, 
28  Tex.  Civ.  App.  302,  68  S.  W.  332;  Galves- 
ton, etc.,  R.  Co.  V.  Adams,  (Civ.  App.  1900) 
55  S.  W.  803  [a-ffirmed  in  94  Tex.  100,  58 
S.  W.  831]  ;  The  Oriental  v.  Barclay,  16  Tex. 
Civ.  App.  193,  41  S.  W.  117. 

United  States. —  Huntzicker  v.  Illinois 
Cent.  R.  Co.,  129  Fed.  548,  64  C.  C.  A.  78; 
The  Slingsby,  120  Fed.  748,  57  C.  C.  A.  52 
[affirming  116  Fed.  227]  ;  Atlantic  Transport 
Co.  V.  Coneys,  82  Fed.  177,  28  C.  C.  A.  388 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  144. 

Where  two  principals  unite  in  the  perform- 
ance of  work  for  their  mutual  benefit,  each 
owes  to  the  servants  of  the  other  engaged 
in  the  work  the  same  duty  to  furnish  safe 
implements  as  to  those  employed  by  him 
directly.  Hannigan  v.  Union  Warehouse  Co., 
3  :N'.  Y.  App.  Div.  618,  38  N.  Y.  Suppl.  272. 

[IV,  A,  2.  a] 


Hiring  for  undisclosed  principal. —  Where  it 
is  not  disclosed  to  an  employee  that  his  em- 
ployer in  hiring  him  is  acting  for  a  third 
party,  the  employer  will  be  answerable  for 
negligence  to  the  same  extent  as  though  he 
w-ere  a  principal  in  the  contract  of  hiring. 
Morris  v.  Malone,  200  111.  132,  65  N.  E.  704, 
93  Am.  St.  Rep.  180. 

Question  for  jury  see  Sullivan  v.  Dunham, 
35  N.  Y.  App.  Div.  342,  54  N.  Y.  Suppl.  962; 
Wallace  v.  Southern  Cotton  Oil  Co.,  91  Tex. 
18,  40  S.  W.  399. 

26.  Application  of  fellow  servant  doctrine 
see  infra,  IV,  G,  4,  a,  ( i ) ,  (  b  ) . 

27.  Lewis  v.  State,  96  N.  Y.  71,  48  Am. 
Rep.  607. 

28.  O'Hare  f. '  Jones,  161  Mass.  391,  37 
N.  E.  371;  Alamango  v.  Albany  County,  25 
Hun  (N.  Y.)  551. 

29.  Dade  Coal  Co.  v.  Haslett,  83  Ga.  549, 
10  S.  E.  435;  Baltimore  Boot,  etc.,  Mfg.  Co. 
V.  Jamar,  93  Md.  404,  49  Atl.  847,  86  Am.  St. 
Rep.  428 ;  Hartwig  v.  Bay  State  Shoe,  etc., 
Co.,  43  Hun  (N.  Y.)  425  [reversed  on  an- 
other ground  in  118  N.  Y.  664,  23  N.  E.  24]  ; 
Dalheim  v.  Lemon,  45  Fed.  225.  Contra,  Ray- 
born  V.  Patton,  11  Ohio  Dec.  (Reprint)  100, 
24  Cine.  L.  Bui.  434. 

30.  Chattahoochee  Brick  Co.  f.  Braswell, 
92  Ga.  631,  18  S.  E.  1015. 

31.  Hartwig  v.  Bay  State  Shoe,  etc.,  Co., 
43  Hun  (N.  Y.)  425  [reversed  on  another 
ground  in  118  N.  Y.  664,  23  K  e.  24]. 

32.  VT'ho  are  independent  contractors  see 
supra,  II,  A,  4,  a. 

33.  Indiana. —  Ault  Woodenware  Co.  v. 
Baker,  26  Ind.  App.  374,  58  N.  E.  265. 

loioa. — ^Branstrator  v.  Keokuk,  etc.,  R.  Co., 
108  Iowa  377,  79  N.  W.  130. 

IVew  York. —  Higgins  v.  Western  Union 
Tel.  Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  Am. 
St.  Rep.  537  [reversing  11  Misc.  32,  31  N.  Y. 
Suppl.  841]. 

Tennessee. —  Hanna  v.  Chattanooga,  etc., 
R.  Co.,  88  Tenn.  310,  12  S.  W.  718,  6  L.  R.  A. 
727. 

England. —  Marrow  v.  Flimby,  etc.,  Coal, 
etc.,  Co.,  [1898]  2  Q.  B.  588,  67  L.  J.  Q.  B. 
976,  79  L.  T.  Rep.  N.  S.  397. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  146. 

34.  Speed  v.  Atlantic,  etc.,  R.  Co.,  71  Mo. 
303;  Stegeman  v.  Humbers,  2  Ohio  Cir.  Ct. 
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furnishes  the  machinery  and  appliances,^^  or  nnless  the  negligence  consists  in  a 
duty  whicli  cannot  be  delegated.^^  And  the  same  rules  apply  as  between  a 
contractor  and  subcontractor.^^ 

d.  Volunteers  —  (i)  Z-V  General.  A  person  who  voluntarily  assumes  to 
act  as  the  servant  of  another  cannot  recover  for  personal  injuries  as  though  he 
were  in  fact  a  servant.^^ 

(ii)  Effect  of  Employment  or  Invitation  by  Master' s Servants}^  The 
fact  that  a  volunteer  was  requested  or  ordered  by  a  servant  of  the  master  to  give 
his  assistance  will  not  authorize  him  to  recover  for  personal  injuries  on  the 
ground  that  he  thereby  became  a  servant  of  the  employer,^^  unless,  by  reason  of 
his  position  or  the  necessities  of  the  case,  such  servant  had  authority  to  make  the 
request.^^    On  the  other  hand,  the  fact  that  a  person  is  a  volunteer  does  not 


61,  1  Ohio  Cir.  Dec.  356;  Southern  C<>tton- 
Oil  Co.  V.  Wallace,  23  Tex.  Civ.  App.  12,  54 
S.  W.  638;  Bauer  v.  Richter,  103  Wis.  412, 
79  N.  W.  404;  Schultz  v.  Chicago,  etc.,  R. 
Co.,  48  Wis.  375,  4  N.  W.  399. 

Where  part  of  the  work  was  done  by  de- 
fendant's servants  and  part  by  another  com- 
pany by  contract  with  defendant,  and  the 
tools  and  appliances  of  each  company  were 
used  by  the  other  as  occasion  required,  de- 
fendant was  liable  for  an  injury  to  one  of  its 
servants  from  the  breaking  of  a  chain  be- 
longing to  the  other  company  while  being 
used  by  defendant,  if  the  chain  was  unsuit- 
able for  the  purpose  for  which  it  was  used 
and  the  breaking  resulted  from  that  fact. 
Covington,  etc..  Bridge  Co.  v.  Goodnight,  60 
S.  W.  415,  22  Ky.  L.  Rep.  1242. 

35.  MoCall  V.  Pacific  Mail  Steamship  Co., 
123  Cal.  42,  55  Pac.  706. 

36.  Delegation  of  duty  see  supra,  III,  A, 
l,e. 

37.  Pioneer  Fireproof  Constr.  Co.  r.  Han- 
sen, 176  111.  100,  52  N.  E.  17  {affirming  69 
111.  App.  659]  ;  Patton  v.  McDonald,  204  Pa. 
St.  517,  54  Atl.  356;  Powell  r.  Virginia 
Constr.  Co.,  88  Tenn.  692,  13  S.  W.  691,  17 
Am.  St.  Rep.  925. 

38.  As  affecting  fellow  servant  rule  see  in- 
fra, IV,  G,  3,  b,  (III). 

39.  Georgia. — Manchester  Mfg.  Co.  v.  Polk, 
115  Ga.  542,  41  S.  E.  1015. 

Indiana. —  Stalcup  v.  Louisville,  etc.,  R. 
Co.,  16  Ind.  App.  584,  45  N.  E.  802. 

Massachusetts. —  Barstow  v.  Old  Colony  R. 
Co.,  143  Mass.  535,  10  N.  E.  255. 

Minnesota. —  Wagen  v.  Minneapolis,  etc., 
R.  Co.,  80  Minn.  92,  82  N.  W.  1107. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Harrison,  48  Miss.  112,  12  Am.  Rep.  356. 

Missouri. —  Chaney  v.  Louisiana,  etc.,  R. 
Co.,  176  Mo.  598,  75  N.  W.  595. 

Canada. —  Chartier  v.  Quebec  Steamship 
Co.,  12  Quebec  Super.  Ct.  261. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  147. 

Compare  Catlett  v.  Young,  143  111.  74,  32 
N.  E.  447 ;  Mclntire  R.  Co.  v.  Bolton,  43  Ohio 
St.  224,  1  N.  E.  333;  Weatherford,  etc.,  R. 
Co.  t?.  Duncan,  88  Tex.  611,  32  S.  W.  878, 
in  which  the  facts  did  not  show  mere  volun- 
tary service. 

40.  As  affecting  fellow  servant  rule  see 
infra,  IV,  G,  3,  b,  (iv). 


41.  Alahama. — McDaniel  v.  Highland  Ave., 
etc.,  R.  Co.,  90  Ala.  64,  8  So.  41;  Georgia 
Pac.  R.  Co.  V.  Propst,  83  Ala.  518,  3  So.  764. 

Arkansas. —  Hot  Springs  R.  Co.  v.  Dial,  58 
Ark.  318,  24  S.  W.  500. 

Georgia. —  Sparks  v.  East  Tennessee,  etc., 
R.  Co.,  82  Ga.  156,  8  S.  E.  424. 

Illinois. —  See  Chicago,  etc.,  R.  Co.  v.  West, 
125  111.  320,  17  N.  E.  788,  8  Am.  St.  Rep. 
380,  in  which  an  instruction  as  to  volunteers 
was  refused  because  inapplicable  to  the  facts 
of  the  case. 

Indiana. —  Everhart  v.  Terre  Haute,  etc., 
R.  Co.,  78  Ind.  292,  41  Am.  Rep.  567. 

loiva. —  Hurst  v.  Chicago,  etc.,  R.  Co.,  49 
Iowa  76. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Lindley, 
42  Kan.  714,  22  Pac.  703,  16  Am.  St.  Rep. 
515,  6  L.  R.  A.  646. 

Kentucky. —  Kentucky  Cent.  R.  Co.,  v.  Gas- 
tineau,  83  Ky.  119.  But  compare  Louisville 
etc.,  R.  Co.  V.  Willis,  83  Ky.  57,  4  Am.  St. 
Rep.  124,  which  turned  upon  the  fact  of  the 
minority  of  the  alleged  volunteer. 

Massachusetts. — Shea  v.  Gurney,  163  Mass. 
184,  39  N.  E.  996,  47  Am.  St.  Rep.  446; 
Kelly  r.  Johnson,  128  Mass.  530,  35  Am.  Rep. 
398. 

Minnesota. —  Church  v.  Chicago,  etc.,  R. 
Co.,  50  Minn.  218,  52  N.  W.  647,  16  L.  R.  A. 
861. 

Missouri. —  Sherman  v.  Hannibal,  etc,  R. 
Co.,  72  Mo.  62,  37  Am.  Rep.  423. 

New  Jersey. — Longa  v.  Stanley  Hod  Eleva- 
tor Co.,  69  N.  J.  L.  31,  54  Atl.  251. 

Neio  Yor/c.— Geibel  v.  Elwell,  19  N.  Y. 
App.  Div.  285,  46  N.  Y.  Suppl.  76. 

Pennsylvania. —  Flower  r.  Pennsylvania 
R.  Co.,  69  Pa.  St.  210,  8  Am.  Rep.  251. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Skinner,  4 
Tex.  Civ.  App.  661,  23  S.  W.  1001. 

Utah. —  Mickelson  v.  New  East  Tintic  R. 
Co.,  23  Utah  42,  64  Pac.  463. 

United  States. —  Langan  v.  Tvler,  114  Fed. 
716,  51  C.  C.  A.  503. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  148. 

But  compare  Louisville,  etc.,  R.  Co.  v. 
Ward,  98  Tenn.  123,  38  S.  W.  727,  60  Am. 
St.  Rep.  848. 

Master's  acquiescence  and  silence  not  a 
ratification  see  Mickelson  v.  New  East  Tintic 
R.  Co.,  23  Utah  42,  64  Pac.  463. 

42.  Alahama. —  Georgia    Pac.    R.    Co.  v. 
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deprive  liim  of  his  riglit  to  be  protected  bj  the  same  degree  of  care  which  tha 
master  owes  to  other  strangers.^^ 

©.  Traffic  Arrangements  and  Other  Contracts  Between  Railroads/^  Wliere  two 
railroad  companies  liave  a  servant  in  common  who  is  injured  while  working  for, 
and  under  the  control  of,  one  of  them,  that  one  is  liable  and  a  servant  in  the 
general  employment  and  pay  of  one  road,  but  engaged  in  special  services  for 
another  through  an  agreement  between  the  roads,  may  recover  from  the  one  for 
wdiom  such  special  services  are  performed  for  an  injury  received  by  reason  of  its 
negligence.^^  One  railway  company  is  not  answerable  for  injuries  suffered  by  the 
servants  of  another  railway  while  passing  over  a  track  of  the  former  upon  a  traia 
of  the  latter,^^  unless  such  injury  was  caused  by  defects  in  the  track  or  equipment, 
or  by  some  negligence  on  the  part  of  the  servants  of  the  former;*^  but  if  an  injury 
to  an  employee  of  a  railway  while  riding  in  the  cars  of  his  employer  over  another 
railway  is  jointly  caused  by  the  trucks  or  cars  of  the  one  and  the  track  of  the 
other,  he  is  entitled  to  recover  from  the  two  in  the  proportion  in  wliich  the  cars 
of  the  one  and  the  track  of  the  other  contributed  to  the  injury.'*^  Where,  under 
an  agreement  for  running  continuous  trains  over  connected  roads,  one  company 
has  the  exclusive  right  to  employ  and  discharge  trainmen,  and  is  required  to 
repair  the  locomotives  for  both  roads,  it  is  liable  for  an  injury  to  a  servant  caused 
by  a  defective  engine,  although  it  occurs  on  the  other  road.^*^ 

f.  Commencement,  Suspension,  or  Termination  of  Relation.^^  A  master's 
duty  to  protect  his  servant  continues  so  long  as  the  latter  may  be  said  to  be  actu- 


Propst,  83  Ala.  518,  3  So.  764,  85  Ala.  203, 
4  So.  711. 

California. —  Davis  v.  Button,  78  Cal.  247, 
18  Pac.  133,  20  Pac.  545. 

Illinois.— Gof£  v.  Toledo,  etc.,  R.  Co.,  28 
111.  App.  529. 

Iowa. —  Sloan  v.  Central  Iowa  R.  Co.,  62 
Iowa  728,  16  N,  E.  331. 

Kentucky. —  Kentucky  Cent.  R.  Co.  v.  Gas- 
tineau,  83  Ky.  119. 

New  Yorfc.— Marks  v.  Rochester  R.  Co., 
77  Hun  77,  26  N.  Y.  Suppl.  314  [reversed  on 
other  points  in  146  N.  Y.  181,  40  N.  E.  782]  ; 
Bellman  v.  New  York  Cent.,  etc.,  R.  Co.,  42 
Hun  130. 

Pennsylvania. —  Rummell  v.  Dilworth,  111 
Pa.  St.  343,  2  Atl.  355,  363. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v. 
Oinley,  100  Tenn.  472,  45  S.  W.  348. 

Texas. —  Eason  v.  Sabine,  etc.,  R.  Co.,  65 
Tex.  577,  57  Am.  Rep.  606. 

Wisconsin. — ^Johnson  v:  Ashland  Water 
Co.,  71  Wis.  553,  37  N".  W.  823,  5  Am.  St. 
Rep.  243;  Chamherlain  v.  Milwaukee,  etc., 
R.  Co.,  11  Wis.  238. 

United  States. — Central  Trust  Co.  v.  Texas, 
etc.,  R.  Co.,  32  Fed.  448. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  148. 

Authority  implied  from  emergency  see 
Louisville,  etc.,  R.  Co.  v.  Ginley,  100  Tenn. 
472,  45  S.  W.  348. 

43.  Cleveland  Terminal,  etc.,  R.  Co.  v. 
Marsh,  17  Ohio  Cir.  Ct.  1,  9  Ohio  Cir.  Dec. 
48,  in  which  case  it  appeared  that  the  volun- 
teer was  injured  by  the  negligence  of  a  rail- 
road company's  servants,  while  traveling  a 
walk  which  defendant  permitted  persons  to 
use. 

44.  As  affecting  question  as  to  who  are  fel- 
low servants  see  infra,  IV,  G,  3,  b,  (ii),  (d). 

[IV,  A,  2,  d,  (II)] 


Parties  in  actions  for  injuries  see  infra,  IV, 
H,  1,  d. 

45.  Dean  v.  East  Tennessee,  etc.,  R.  Co., 
98  Ala.  586,  13  So.  489.  Compare  Louis- 
ville, etc.,  R.  Co.  V.  Chesapeake,  etc.,  R.  Co., 
107  Ky.  191,  53  S.  W.  277,  21  Ky.  L.  Rep. 
875,  in  which  the  workmen  were  held  to  be 
the  joint  servants  of  the  two  companies  at 
the  time  of  the  injury. 

46.  Missouri  Pac.  R.  Co.  v.  Jones,  75  Tex. 
151,  12  S.  W.  972,  16  Am.  St.  Rep.  879 
[approving  the  principles  announced  in  Gulf, 
etc.,  R.  Co.  V.  Dorsey,  66  Tex.  148,  18  S.  W. 
444,  in  which,  however,  the  general  employer 
was  held  liable].  See  also  Varny  v.  Bur- 
lington, etc.,  R.  Co.,  42  Iowa  246.  Compare 
Eastern  Kentucky  R.  Co.  v.  Powell,  33  S.  W. 
629,  17  Ky.  L.  Rep.  1051. 

47.  Banks  v.  Georgia  R.,  etc.,  Co.,  112  Ga. 
655,  37  S.  E.  992  [following  Jones  v.  Georgia 
Southern  R.  Co.,  66  Ga.  558,  and  distinguish- 
ing Singleton  v.  Southwestern  R.  Co.,  70  Ga. 
464,  48  Am.  Rep.  574;  Macon,  etc.,  R.  Co.  V, 
Mayes,  49  Ga.  355,  15  Am.  Rep.  678]  ; 
Augusta,  etc.,  R.  Co.  v.  Killian,  79  Ga.  234, 
4  S.  E.  165;  Swice  v.  Maysville,  etc.,  R.  Co., 
116  Ky.  253,  75  S.  W.  278,  25  Ky.  L.  Rep. 
436. 

48.  Killian  v.  Augusta,  etc.,  R.  Co.,  79  Ga. 
234,  4  S.  E.  165,  11  Am.  St.  Rep.  410;  Nu- 
gent V.  Boston,  etc.,  R.  Co.,  80  Me.  62,  12 
Atl.  797,  6  Am.  St.  Rep.  151.  Compare  Kelly 
V.  Union  Traction  Co.,  199  Pa.  St.  322,  49 
Atl.  70,  construing  the  act  of  April  4,  1868, 
§  1. 

49.  Killian  v.  Augusta,  etc.,  R.  Co.,  79  Ga. 
234,  4  S.  E.  165,  11  Am.  St.  Rep.  410. 

50.  Hurlbut  -v.  Wabash  R.  Co.,  130  Mo. 
657,  31  S.  W.  1051. 

51.  As  affecting  fellow  servant  rule  see  in- 
fra, IV,  G,  3,  b,  (VII). 
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ally  or  constructively  in  his  employment  and  under  his  control.^^  It  arises  as 
soon  as  the  servant  makes  known  his  intention  to  commence  work,^^  and  is  held 
to  exist  during  his  carriage  to  and  from  his  business  by  his  master,  by  consent, 
custom,  or  contract,^  and  also  during  his  progress  to  his  place  of  work  along  a 
path  over  his  master's  premises,  which  he  and  other  employees  are  accustomed  to 
use.^  A  mere  intermission  for  dinner,^^  or  to  obtain  a  drink  of  water,^^  does  not 
suspend  the  relation ;  but  the  master  is  not  liable  for  injuries  occurring  after 
working  hours.^^  So  too  where  an  injured  servant  is  being  transported  on  the 
master's  train  to  a  place  where  medical  attention  may  be  obtained,  he  is  not  an 
employee  of  the  raih-oad  company^  so  as  to  entitle  him  to  the  care  which  the  com- 
pany would  owe  him  under  other  circumstances.^^  On  the  other  hand  the  lia- 
bility of  a  master  to  a  servant  does  not  cease  —  the  servant  not  having  been 
informed  of  any  change  —  although,  as  between  the  master  and  a  third  person,  a 
change  is  made  by  which  thereafter  the  work  is  to  be  done  for  such  third  per- 
son ;  ^  nor  is  the  relation  ended  by  reason  of  the  fact  that  one  joint  employer, 


Scope  of  employment  see  in-fra,  IV,  A,  3. 

52.  MeElligott  r.  Randolph,  61  Conn.  157, 
22  Atl.  1094,  29  Am.  St.  Rep.  181;  Adams 
f.  Iron  Cliffs  Co.,  78  Mich.  271,  44  N.  W. 
270,  18  Am.  St.  Rep.  441. 

53.  Donovan  v.  Gav,  97  Mo.  440,  11  S.  W. 
44. 

Where  plaintiff's  offer  of  work  was  ac- 
cepted by  defendant's  manager,  and  the  latter 
was  proceeding  to  take  him  to  the  place 
where  he  was  to  work  on  defendant's  premises, 
when  plaintiff  was  injured  by  falling  into  an 
unguarded  ditch,  which  he  could  not  see  for 
the  darkness,  it  was  held  that  the  relation 
of  master  and  servant  existed  and  defendant 
was  responsible  for  the  injury.  Powers  v. 
Calcasieu  Sugar  Co.,  48  La.  Ann.  483,  19 
So.  455. 

54.  Fitzpatrick  i*.  New  Albany,  etc.,  R.  Co., 
7  Ind.  436;  Bowles  v.  Indiana  R.  Co.,  27 
Ind.  App.  672,  62  N.  E.  94,  87  Am.  St.  Rep. 
279;  Wilson  v.  Banner  Lumber  Co.,  108  La. 
590,  32  So.  460.  See  also  the  following  cases 
in  which  the  fellow  servant  doctrine  was  ap- 
plied so  as  to  defeat  a  recovery:  McQueen 
t'.  Central  Branch  Union  Pac.  R.  Co.,  30 
Kan.  689,  1  Pac.  139;  Kansas  Pac.  R.  Co.  v. 
Salmon,  11  Kan.  83;  Gilman  v.  Eastern  R. 
Corp.,  10  Allen  (Mass.)  233,  87  Am.  Dec. 
635;  Seaver  f.  Boston,  etc.,  R.  Co.,  14  Gray 
(Mass.)  466;  Gillshannon  v.  Stony  Brook  R. 
Corp.,  10  Cush.  (Mass.)  228;  Higgins  v.  Han- 
nibal, etc.,  R.  Co.,  36  Mo.  418;  Vick  v.  New 
York,  etc.,  R.  Co.,  95  N.  Y.  267,  47  Am.  Rep. 
36;  Russell  r.  Hudson  River  R.  Co.,  17  N.  Y. 
134;  Ryan  V.  Cumberland  Valley  R.  Co.,  23 
Pa.  St.  384 ;  Tunney  v.  Midland  R.  Co.,  L.  R. 
1  C.  P.  291,  12  Jur.  N.  S.  691.  Compare 
Doyle  V.  Fitchburg  R.  Co.,  162  Mass.  66,  37 
N.  E.  770,  40  Am.  St.  Rep.  335,  25  L.  R.  A. 
157. 

55.  Ewald  v.  Chicago,  etc.,  R.  Co.,  70  Wis. 
420,  36  N.  W.  12,  591,  5  Am.  St.  Rep.  178. 
See  also  Boldt  v.  New  York  Cent.  R.  Co.,  18 
N.  Y.  432,  in  which  the  servant  was  in- 
jured while  walking  along  defendant's  rail- 
road track.  Compare  Benson  v.  Lancashire, 
etc.,  R.  Co.,  [1904]  1  K.  B.  242,  68  J.  P.  149. 
73  L.  J.  K.  B.  122,  89  L.  T.  Rep.  N.  S.  715, 
20  T.  L.  R.  139,  52  Wkly.  Rep.  243.  But 


see  Baltimore,  etc.,  R.  Co.  v.  State,  33  Md. 
542. 

56.  Heldmaier  f.  Cobbs,  195  111.  172,  62 
N.  E.  853  [affirming  96  111.  App.  315]  ; 
Evansville,  etc.,  R.  Co.  v.  Maddux,  134  Ind. 
571,  33  N.  E.  345,  34  N.  E.  511;  Cleveland, 
etc.,  R.  Co.  V.  Martin,  (Ind.  App.  1895)  39 
N.  E.  759,  13  Ind.  App.  485,  41  N.  E.  1051; 
Boyle  V.  Columbian  Fire  Proofing  Co.,  182 
Mass.  93,  64  N.  E.  726;  Broderick  v.  Detroit 
Union  R.  Station,  etc.,  Co.,  56  Mich.  261, 
22  N.  W.  802,  56  Am.  Rep.  382.  Compare 
Ellsworth  V.  Metheney,  104  Fed.  119,  44  C. 
C.  A.  484,  51  L.  R.  A.  389. 

The  facts  that  the  servant  was  not  actually 
paid  for,  and  was  not  obliged  to  remain  upon 
the  master's  premises  during  the  dinner 
hour,  do  not  necessarily  take  the  ease  out 
of  the  rule.  Blovelt  v.  Sawyer,  [1904]  1 
K.  B.  271,  68  J.  P.  110,  73  L.  J.  K.  B.  155, 
89  L.  T.  Rep.  N.  S.  658,  20  T.  L.  R.  105, 
52  W^kly.  Rep.  503. 

Servant  working  during  dinner  hour  not  a 
volunteer  see  Mitchell-Tranter  Co.  v.  Ehmett, 
65  S.  W.  835,  23  Ky.  L.  Rep.  1788,  55  L.  R. 
A.  710.  And  see  Prior  v.  Slaithwaite  Spin- 
ning Co.,  [1898]  1  Q.  B.  881,  19  Cox  C.  C. 
54,  62  J.  P.  358,  67  L.  J.  Q.  B.  615,  78 
L.  T.  Rep.  N.  S.  532,  46  Wkly.  Rep. 
488. 

57.  Jarvis  v.  Hitch,  (Ind.  App.  1902)  65 
N.  E.  608. 

58.  Neff  r.  Broom,  70  Ga.  256;  Wink  v. 
Weiler,  41  111.  App.  336;  Cincinnati,  etc., 
R.  Co.  V.  Conley,  20  S.  W.  816,  14  Ky.  L. 
Rep.  568;  Baltimore,  etc.,  R.  Co.  v.  State, 
33  Md.  542.  Compare  Rombough  v.  Balch, 
27  Ont.  App.  32. 

Where  the  servant  was  changing  his  clothes, 
preparatory  to  going  home,  at  the  time  of 
the  accident^  it  was  held  that  the  relation 
of  master  and  servant  still  existed  between 
him  and  his  employer.  Helmke  V.  Thilmany, 
107  Wis.  216,  83  N.  W.  360. 

59.  Baltimore,  etc.,  R.  Co.  v.  State,  41  Md. 
268. 

60.  Missouri,  etc.,  R.  Co.  v.  Ferch,  18  Tex. 
Civ.  App.  46,  44  S.  W.  317.  See  also  Good- 
win t;  Smith,  66  S.  W.  179,  23  Kv.  L.  Rep. 
1810. 
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in  accordance  with  an  arrangement  between  liimself  and  the  other  joint  employer, 
takes  upon  himself  the  functions  of  a  workman.^^ 

g.  Effect  of  Operation  of  Railroad  by  Receiver.  A  receiver  operating  a  rail- 
road under  order  of  court,  having  exchisive  control  of  the  road  and  its  agents  and 
employees,  is  liable  in  his  official  capacity  to  his  employees  for  injuries  sustained 
through  the  negligent  discharge  of  his  duties  by  himself  or  his  agents,  in  all  cases 
where  the  railroad  company,  if  it  were  operating  the  road,  would  also  have  been 
liable  and  where  he  voluntarily  assumes  the  management  of  other  property 
over  which  the  court  has  no  control  he  is  responsible  individually  for  its  careful 
and  proper  management.^^  A  receiver  is  not  a  proprietor,  owner,  charterer,  or 
Iiirer  of  a  railroad,"  within  a  statute  giving  a  right  of  action  for  injuries  resulting 
in  death,  caused  by  the  negligence  of  such  a  person  or  his  servants  or  agents.^  It 
has  been  held,  however,  that  a  receiver  is  a  person,  within  a  statute  which  gave  a 
right  of  action  against  any  person  or  corporation  through  whose  wrongful  act  or 
fault  death  resulted,  if  the  injury  would  have  given  cause  of  action  to  deceased 
liad  he  lived  and  where  a  receiver  steps  out  of  his  proper  function  as  receiver 
and  engages  in  business  foreign  to  the  administration  of  the  property  in  the  court, 
he  stands,  as  to  such  business  and  as  to  all  persons  employed  by  him  or  having 
business  relations  w4th  him  in  the  conduct  of  such  foreign  business,  not  as  a 
receiver  in  the  sense  that  he  is  therein  an  officer  of  the  court,  but  as  a  party  8ui 
juris^  acting  as  his  own  principal  and  upon  his  own  responsibility.*^ 

3.  Scope  of  Employment.^^  In  order  to  render  a  master  liable  for  personal 
injuries  to  his  servant,  the  injuries  must  have  been  received  in  the  line  of  the 
servant's  duty,  or,  as  usually  expressed,  within  the  scope  of  his  employment ;  ^ 


61.  Rhoades  v.  Varney,  91  Me.  222,  39  Atl. 
552. 

62.  Murphy  v.  Holbrook,  20  Ohio  St.  137, 
5  Am.  Rep.  633.  See  also  Texas,  etc.,  R.  Co. 
V.  Geiger,  79  Tex.  13,  15  S.  W.  214. 

Where  a  receiver  is  appointed  through 
fraud  and  collusion,  he  will  be  treated  as  the 
agent  of  the  company,  and  an  action  may  be 
brouglit  against  the  company  for  injuries  to 
an  employee  occurring  under  his  management. 
Texas,  etc.,  R.  Co.  v.  Gay,  88  Tex.  Ill,  30 
S.  W.  543. 

63.  Kain  v.  Smith,  80  N.  Y.  458  [reversing 
II  Hun  552]. 

64.  Turner  v.  Cross,  83  Tex.  218,  18  S.  W. 
578,  15  L.  R.  A,  262;  Dillingham  v.  Blake, 
(Tex.  Civ.  App.  1894)  32  S.  W.  77;  Dilling- 
ham V.  Scales,  (Tex.  Civ.  App.  1893)  24 
S.  W.  975;  Texas,  etc.,  R.  Co.  v.  Thedens, 
(Tex.  Civ.  App.  1892)  21  S.  W.  132;  Bonner 
V.  Thomas,  (Tex.  Civ.  App.  1892)  20  S.  W. 
722;  Burke  v.  Dillingham,  60  Fed.  729,  9 
C.  C.  A.  255;  Allen  v.  Dillingham,  60  Fed. 
176,  8  C.  C.  A.  544. 

65.  Meara  v.  Holbrook,  20  Ohio  St.  137,  5 
Am.  Rep.  633.  See  also  Little  v.  Dusen- 
berry,  46  K  J.  L.  614,  50  Am.  Rep.  445, 
which  was  an  action  brought  against  a  re- 
ceiver of  a  railway  company's  property,  for 
.an  injury  resulting  in  death,  based  on  a 
statute  which  provided  that  in  every  such 
case  the  person  who,  or  the  corporation 
which,  would  have  been  liable  had  death  not 
ensued  shall  be  liable  to  an  action  for  dam- 
ages. 

66.  Lyman  v.  Central  Vermont  R  Co.,  59 
Vt.  167,  10  Atl.  346. 

67.  Acting  outside  scope  of  employment  as 

[IV,  A,  2,.  f] 


contributory  negligence  see  infra,  IV,  F,  2,  a, 
(IV),  4,  a,  (II),  (D). 
As  affecting  fellow  servant  rule  see  infra, 

IV,  G,  3,  b,  (VI). 

As  affecting  master's  liability  under  the 
statutes  limiting  fellow  servant  doctrine  see 
infra,  IV,  G,  4,  b,  (i). 

Assumption  of  risk  see  infra,  IV,  E,  1. 

Commencement,  suspension,  or  termination 
of  relation  see  supra,  IV,  A,  2,  f. 

Warning  and  instruction  to  servant  see  in- 
fra,  IV,  D. 

68.  Alahama— SoutheTTi  R.  Co.  v.  Guyton, 
122  Ala.  231,  25  So.  34.  Compare  Whatley  V, 
Zenida  Coal  Co.,  122  Ala.  118,  26  So. 
124. 

California. —  Kennedy  v.  Chase,  119  Cal. 
637,  52  Pac.  33,  63  Am.  St.  Rep.  153. 

Delaware. —  Chielinsky  v.  Hoopes,  etc.,  Co.^ 
1  Marv.  273,  40  Atl.  1127. 

Georgia. —  Allen  v.  Hixson,  111  Ga.  460, 
36  S.  E.  810;  Whitton  v.  South  Carolina, 
etc.,  R.  Co.,  106  Ga.  796,  32  S.  E.  857;  Cen- 
tral  R.,  etc.,  Co.  v.  Chapman,  96  Ga.  769, 
22  S.  E.  273;  Atlanta,  etc..  Air  Line  R.  Co. 

V.  Ray,  70  Ga.  674. 

Illinois. —  Mandel  r.  Wheeler,  59  111.  App. 
459;  East  St.  Louis  Connecting  R.  Co.  V. 
Craven,  52  111.  App.  415;  Chicago,  etc., 
Smelting,  etc.,  Co.  v.  Collins,  43  111.  App, 
478. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  f.  Adams, 
105  Ind.  151,  5  K  E.  187.  Compare  Terre 
Haute,  etc.,  R.  Co.  v.  Fowler,  154  Ind.  682, 
56  N.  E.  228,  48  L.  R.  A.  531  (which  was 
a  case  of  emergency)  ;  Indiana  Pipe  Line, 
etc.,  Co.  V.  Neusbaum,  21  Ind.  App.  1361,  52 
N.  E.  471. 
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and  the  rule  applies  as  well  to  inexperienced  and  youthful  as  to  adult  and  experi- 
enced  employees.^^  Where  the  injury  is  sustained  while  the  servant  is  acting 
without  the  scope  of  his  regular 'employment  at  the  command  or  request  of 
another  servant,  the  master  is  not  liablej^  unless  the  latter  servant  is,  either 


Kansas. —  Chicago,  etc.,  R.  Co.  v.  Smith, 
10  Kan.  App.  162,  63  Pac.  294.  Compare 
Parkinson  Sugar  Co.  v.  Riley,  50  Kan.  401, 
31  Pac.  1090,  34  Am.  St.  Rep.  123. 

Kentuclcy. —  Louisville,  etc.,  R.  Co.  v. 
Hocker,  111  Ky.  707,  64  S.  W.  638,  23  Ky. 
L.  Rep.  982,  65  S.  W.  119,  23  Ky.  L.  Rep. 
1274;  Illinois  Cent.  R.  Co.  v.  Dotson,  71 
S.  W.  636,  24  Ky.  L.  Rep.  1459;  Mitchell- 
Tranter  Co.  V.  Ehmett,  65  S.  W.  835,  23  Ky. 
L.  Rep.  1788,  55  L.  R.  A.  710;  Bowling  Green 
Stone  Co.  v.  Capshaw,  64  S.  W.  507,  23  Ky. 
L.  Rep.  945.  Compare  Illinois  Cent.  R.  Co. 
V.  Mahan,  34  S.  W.  16,  17  Ky.  L.  Rep.  1200; 
Collins  V.  Cincinnati,  etc.,  R.  Co.,  18  S.  W. 
11,  13  Ky.  L.  Rep.  670. 

Maine. —  Moran  v.  Rockland,  etc.,  St.  R. 
Co.,  99  Me.  127,  58  Atl.  676 ;  Nelson  v.  San- 
ford  Mills,  89  Me.  219,  36  Atl.  79. 

Massachusetts. —  De  Souza  v.  Stafford 
Mills,  155  Mass.  476,  30  N.  E.  81;  Leistritz 
V.  American  Zylonite  Co.,  154  Mass.  382,  28 
N.  E.  294. 

Michigan. —  Lindstrand  v.  Delta  Lumber 
Co.,  65  Mich.  254,  32  N.  W.  427.  Compare 
Findlay  v.  Russel  Wheel,  etc.,  Co.,  108  Mich. 
286,  66  N.  W.  50. 

Minnesota.—  Wagen  v.  Minneapolis,  etc., 
R.  Co.,  80  Minn.  92,  82  N.  W.  1107;  Olson  v. 
Minneapolis,  etc.,  R.  Co.,  76  Minn.  149,  78 
N.  W.  975,  48  L.  R.  A.  796.  Compare  Nutz- 
mann  v.  Germania  L.  Ins.  Co.,  82  Minn.  116, 
84  N.  W.  730;  Rosenbaum  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  173,  36  N.  W.  447,  8  Am. 
St.  Rep.  653. 

Missouri. —  Schaub  v.  Hannibal,  etc.,  R. 
Co.,  106  Mo.  74,  16  S.  W.  924;  Lenk  v. 
Kansas,  etc.,  Coal  Co.,  80  Mo.  App.  374. 

New  Jersey. —  Longa  v.  Stanley  Hod  Eleva- 
tor Co.,  69  N.  J.  L.  31,  54  Atl.  251. 

New  York. —  Cowhill  v.  Roberts,  71  Hun 
127,  24  N.  Y.  Suppl.  533  [affirmed  in  144 
N.  Y.  649,  39  N.  E.  493]  ;  Sammon  v.  New 
York,  etc.,  R.  Co.,  38  N.  Y.  Super.  Ct.  414 
[affirmed  in  62  N.  Y.  251]  ;  Pfeiffer  v.  Ring- 
ler,  12  Daly  437.  Compare  Upton  v.  Bart- 
lett,  13  N.  Y.  Suppl.  451. 

South  Carolina. —  Davis  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  63  S.  C.  370,  577,  41  S.  E. 
468,  892. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Taylor,  ( Civ. 
App.  1898)  44  S.  W.  892;  Jackson  v.  Gal- 
veston, etc.,  R.  Co.,  14  Tex.  Civ.  App.  685, 
37  S.  W.  786. 

Virginia. —  Shenandoah  Valley  R.  Co.  v. 
Lucado,  86  Va.  390,  10  S.  E.  422.  Compare 
Virginia,  etc.,  Wheel  Co.  v.  Chalkley,  98  Va. 
62,  34  S.  E.  976. 

United  States. — Ellsworth  v.  Metheney,  104 
Fed.  119,  44  C.  C.  A.  484,  51  L.  R.  A.  389; 
Johnson  v.  Armour,  18  Fed.  490,  5  McCrary 
629.  Compare  Union  Pac.  R.  Co.  v.  Jarvi,  53 
Fed.  65,  3  C.  C.  A.  433. 
[09] 


England. —  See  Smith  v.  South  Normanton 
Colliery  Co.,  [1903]  1  K.  B.  204,  67  J.  P.  381, 
72  L.  J.  K.  B.  76,  88  L.  T.  Rep.  N.  S.  5, 
51  Wkly.  Rep.  209;  Armitage  v.  Lancashire, 
etc.,  R.  Co.,  [1902]  2  K.  B.  178,  66  J.  P.  613, 
71  L.  J.  K.  B.  778,  86  L.  T.  Rep.  N.  S.  883; 
Whitehead  v.  Reader,  [1901]  2  K.  B.  48,  65 
J.  P.  403,  70  L.  J.  K.  B.  546,  84  L.  T.  Rep. 
N.  S.  514,  49  Wkly.  Rep.  562;  Holmes  v. 
Great  Northern  R.  Co.,  [1900]  2  Q.  B.  409, 
64  J.  P.  532,  69  L.  J.  Q.  B.  854,  83  L.  T.  Rep 
N.  S.  44,  48  Wkly.  Rep.  681;  Holness  v. 
Mackay,  [1899]  2  Q.  B.  319,  68  L.  J.  Q.  B. 
724,  80  L.  T.  Rep.  N.  S.  831,  47  Wkly. 
Rep.  531;  Flowers  v.  Chambers,  [1899]  2 
Q.  B.  142,  68  L.  J.  Q.  B.  648,  80  L.  T.  Rep. 
N.  S.  834,  47  Wkly.  Rep.  513;  Chambers  v. 
Whitehaven  Harbour  Com'rs,  [1899]  2  Q.  B. 
132,  68  L.  J.  Q.  B.  740,  80  L.  T.  Rep.  N.  S. 
586,  47  Wklv.  Rep.  533;  Rees  v.  Thomas, 
[1899]  1  Q.  B.  1015,  08  L.  J.  Q.  B.  539,  80 
L.  T.  Rep.  N.  S.  578,  47  Wkly.  Rep.  504; 
Powell  V.  Brown,  [1899]  1  Q.  B.  157,  68 
L.  J.  Q.  B.  151,  79  L.  T.  Rep.  N.  S.  63, 
47  Wkly.  Rep.  145;  Smith  v.  Lancashire,  etc., 
R.  Co.,  [1899]  1  Q.  B.  141,  68  L.  J.  Q.  B. 
51,  79  L.  T.  Rep.  N.  S.  633,  47  Wkly.  Rep. 
146,  construing  the  Workmen's  Compensa- 
tion Act  of  1897. 

Canada. —  Finlay  v.  Miscampbell,  20  Ont. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  153. 

Compare  Butler  v.  Chicago,  etc.,  R.  Co.,  87 
Iowa  206,  54  N.  W.  208;  Moore  v.  W.  R. 
Pickering  Lumber  Co.,  105  La.  504,  29  So. 
990;  Conlev  v.  Lincoln  Foundry  Co.,  14  Pa. 
Super.  Ct.  '626. 

69.  Daly  V.  H.  Halleer  Mfg.  Co.,  48  La. 
Ann.  214,  19  So.  116;  O'Brien  v.  Western 
Steel  Co.,  100  Mo.  182,  13  S.  W.  402,  18  Am. 
St.  Rep.  536;  Hillsboro  Oil  Co.  v.  White, 
(Tex.  Civ.  App.  1897)  41  S.  W.  874;  Tilly 
V.  Brown,  23  Fed.  Cas.  No.  14,053,  1  Hayw. 
&  H.  148.  See  also  Kiser  i*.  Hot  Springs 
Barytes  Co.,  131  N.  C.  595,  42  S.  E.  986. 
But  see  Hayes  v.  Colchester  Mills,  C9  Vt.  1, 
37  Atl.  269,"  60  Am.  St.  Rep.  915. 

70.  Illinois. —  Garden  City  Wire  Spring  Co. 
V.  Boecher,  94  111.  App.  96. 

Iowa. —  Baker  v.  Chicago,  etc.,  R.  Co.,  95 
Iowa  163,  63  N.  W.  6G7. 

Kentucky. —  Mitchell-Tranter  Co.  v.  Eh- 
mett, 65  S.  W.  835,  23  Ky.  L.  Rep.  1788,  55 
L.  R.  A.  710. 

Massachusetts. — Mellor  v.  Merchants'  Mfg. 
Co.,  150  Mass.  362,  23  N.  E.  100,  5  L.  R.  A. 
792. 

Tennessee. —  Bradley  v.  Nashville,  etc.,  R., 
14  Lea  374;  Nashville,  etc.,  R.  Co.  v.  Mc- 
Daniel,  12  Lea  386. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  155. 

riV,  A,  3] 
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expressly  or  impliedly,  authorized  to  make  the  command  or  request."^^  But  the 
scope  of  a  servant's  duties  is  to  be  defined  by  what  he  was  employed  to  perform, 
and  by  what,  with  the  knowledge  and  approval  of  his  master,  he  actually  did 
perform,  rather  than  by  the  mere  verbal  designation  of  his  position ;  and  where 
it  is  shown  that  the  servants  were  in  the  habit  of  performing  the  work  at  which 
plaintiff  was  injured,  he  is  not  to  be  considered  a  mere  volunteer,'^'^ 

4.  Particular  Acts  or  Omissions  —  a.  Acts  op  Omissions  of  Third  Persons.'^ 
A  master  is  not  as  a  rule  liable  for  injuries  to  his  servants  caused  by  the  acts  or 
omissions  of  third  persons  over  whom  he  has  no  control.'^^  But  a  railroad  com- 
pany is  liable  for  an  injury  to  its  servant  caused  by  the  negligence  of  another 
company  while  using  its  line  of  road  by  its  permission,  but  without  legislative 
authority  ."^^ 

b.  Neglect  of  Statutory  Duty."^^  The  neglect  by  a  master  of  a  duty  imposed 
by  statute  for  the  protection  of  employees''^  is  actionable  negligence,'^^  provided 


71.  Alabama. —  Southern  R.  Co.  v.  Guy- 
ton,  122  Ala.  231,  25  So.  34. 

Massachusetts. —  Patnode  v.  Warren  Cot- 
ton Mills,  157  Mass.  283,  32  N.  E.  161,  34 
Am.  St.  Eep.  275. 

Michigan. —  Broderick  v.  Detroit  Union 
Railroad  Station,  etc..  Depot  Co.,  56  Mich. 
261,  22  N.  W.  802,  56  Am.  Eep.  382. 

'NeiD  York. —  Krueger  v.  Bartholomay 
Brewing  Co.,  94  N.  Y.  App.  Div.  58,  87 
N.  Y.  Suppl.  1054. 

Ohio. —  Brown  v.  Toledo,  etc.,  R.  Co.,  19 
Ohio  Cir.  Ct.  510,  10  Ohio  Cir.  Dec.  278. 

Texas. —  De  Walt  v.  Houston,  etc.,  R.  Co., 
22  Tex.  Civ.  App.  403,  55  S.  W.  534. 

United  States. —  See  Stevens  v.  Chamber- 
lin,  100  Fed.  378,  40  C.  C.  A.  421,  51  L.  R.  A. 
513,  to  the  effect  that  whether,  in  rendering 
assistance  in  repairing  a  machine  at  the  re- 
quest of  the  foreman,  the  servant  injured 
was  acting  within  the  scope  of  his  employ- 
ment or  not  is  immaterial. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  155. 

72.  Rummell  v.  Dilworth,  111  Pa.  St.  343, 
2  Atl.  355,  363.  See  also  Morbey  v.  Chicago, 
etc.,  R.  Co.,  105  Iowa  46,  74  N.  W.  751  (in 
which  the  practice  did  not  amount  to  a 
general  custom)  ;  Nutzmann  v.  Germania  L. 
Ins.  Co.,  82  Minn.  116,  84  N.  W.  730. 

The  custom  of  miners  to  visit  their  fellow 
workmen,  and  the  acquiescence  of  the  master 
in  such  custom,  cannot  be  regarded  as  an 
invitation  for  the  workmen  to  leave  their 
proper  places  and  frequent  dangerous  parts 
of  the  mine  at  the  risk  of  the  master.  Wright 
V.  Rawson,  52  Iowa  329,  3  N.  W.  106,  35 
Am.  Rep.  275. 

73.  Concurrent  negligence  of  master  as  af  - 
fecting assumption  of  risk  see  infra,  IV,  E, 
10. 

Defects  in  appliances  and  places  for  work 
see  infra,  IV,  B. 

Giving  orders  see  infra,  IV,  C,  3. 

Injury  avoidable  notwithstanding  contribu- 
tory negligence  see  infra,  IV,  F,  3. 

Methods  of  work  see  infra,  IV,  C,  1. 

74.  Instrumentality  in  control  of  and  pro- 
vided by  third  persons  see  infra,  IV,  B,  3. 

75.  Illinois. —  Illinois  Cent.  R.  Co.  v.  Quirk, 
51  111.  App.  607. 

[IV,  A,  3] 


Louisiana. —  Mire  East  Louisiana  R,  Co., 
42  La.  Ann.  385,  7  So.  473. 

Mississippi. —  Memphis,  etc.,  R.  Co.  v. 
Thomas,  51  Miss.  637. 

JSfeiv  York. —  Reilly  v.  Parker,  11  Misc.  68, 
31  N.  Y.  Suppl.  1014. 

Wisconsin. — Muster  v.  Chicago,  etc.,  R.  Co., 
61  Wis.  325,  21  N.  W.  223,  50  Am.  Rep.  141. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  158. 

76.  Central  R.,  etc.,  Co.  v.  Passmore,  90 
Ga.  203,  15  S.  E.  760. 

Warning  and  instructions  to  servant  see 
infra,  IV.  D. 

77.  Assumption  of  risk  see  infra,  IV,  E,  1, 
e,  (11). 

Effect  as  to  contributory  negligence  see  in- 
fra, IV,  F,  1,  c,  (II). 
Furnishing  appliances  and  places  for  work 

see  infra,  IV,  B,  3,  b,  (li). 

Methods  of  work  see  infra,  IV,  C,  1,  a,  fii). 

78.  Duty  must  be  imposed  for  protection 
of  servants. —  Ruane  v.  Lake  Shore,  etc.,  R. 
Co.,  64  111.  App.  359  (holding  that  the  signals 
required  of  trains  approaching  a  crossing  are 
for  the  protection  of  the  public  and  not  of 
the  employees)  ;  Newsom  v.  Norfolk,  etc.,  R. 
Co.,  81  Fed.  133  (statute  requiring  railroads 
to  fence  their  tracks  not  for  the  benefit  of 
employees)  ;  Wright  v.  Southern  R.  Co.,  80 
Fed.  260  (ordinances  limiting  speed  of  trains 
not  for  protection  of  employees)  ;  Carper  v. 
Norfolk,  etc.,  R.  Co.,  78  Fed.  94,  23  C.  C.  A. 
669,  35  L.  R.  A.  135  (fencing  law  not  for  pro- 
tection of  railroad  employees ) .  But  see  East 
St.  Louis  Connecting  R.  Co.  v.  Eggmann,  170 
111.  538,  48  N.  E.  981,  62  Am.  St.  Rep.  400 
[affirming  65  111.  App.  345],  in  which  it  was 
held  that  the  protection  intended  by  speed 
and  signal  ordinances  extends  to  railroad 
employees. 

79.  Negligence  per  se. —  Illinois. —  Western 
Anthracite  Coal,  etc.,  Co.  v.  Beaver,  192  111. 
333,  61  N.  E.  335  [affirming  95  111.  App.  95]  ; 
Pawnee  Coal  Co.  v.  Royce,  184  111.  402,  56 
N.  E.  621  [reversing  79  111.  App.  469]  ;  Terre 
Haute,  etc.,  R.  Co.  v.  Williams,  172  111.  379, 
50  N.  E.  116,  64  Am.  St.  Rep.  44;  East  St. 
Louis  Connecting  R.  Co.  v.  Eggmann,  170  111. 
538,  48  N.  E.  981,  62  Am.  St.  Rep.  400;  Kelly- 
ville  Coal  Co.  v.  Yehnka,  94  111.  App.  74. 
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the  injury  is  caused  thereby.^^  But  that  a  duty  is  imposed  on  the  master  by 
statute  does  not  change  the  rules  of  law  as  to  contributory  negligence  or  assump- 
tion of  risks  by  the  servant,  unless  an  intention  to  do  so  clearly  appears  from  the 
statute  and  where  a  master  has  complied  with  a  statute  by  employing  a  compe- 
tent mine  boss,  or  similar  officer,  he  thereby  discharges  his  duty  to  his  employees 
so  far  as  concern  the  duties  required  by  the  statute  to  be  performed  by  such  mine 
boss,  and  is  not  liable  for  injuries  arising  from  his  negligence.^^ 

e.  Unlawful  Employment  op  Services  —  (i)  In  General.  Where  a  servant 
is  injured  while  voluntarily  engaged  in  an  unlawful  employment  or  service,  he 
cannot  recover  from  his  master.^^ 

(ii)  E^rPLOYMENT  OF  IIiNOES.^^  Where  a  master  employs  a  minor  child 
contrary  to  the  provisions  of  a  statute  prohibiting  or  regulating  such  employment, 
he  is  liable  for  injuries  received  by  the  child  by  reason  of  the  employment ; 
and  cannot  set  up  his  violation  of  the  statute  as  a  defense  to  an-  action  for  negli- 
gence.^^ xN  or  is  it  a  defense  to  such  an  action  that  the  employment  of  the  child 
is  made  a  misdemeanor  by  th'e  statute.^^ 

d.  Wilful  Injury  by  Master.^^  Where  a  servant  is  injured  by  reason  of  the 
wilful  negligence  of  the  master,  the  latter  is  liable.®^ 


Indiana. —  Brower  v.  Locke,  31  Ind.  App. 
353,  67  N.  E.  1015;  Diamond  Block  Coal  Co. 
v.  Ciithbertson,  (App.  1903)  67  N.  E.  558; 
Bodell  i:  Brazil  Block  Coal  Co.,  25  Ind.  App. 
654,  58  N.  E.  856. 

loiva. —  Mosgrove  v.  Zimbleman  Coal  Co., 
110  Iowa  169,  81  N.  W.  227. 

Louisiana. —  Clements  v.  Louisiana  Electric 
Light  Co.,  44  La.  Ann.  692,  11  So.  51,  32  Am. 
St.  Rep.  348,  16  L.  R.  A.  43. 

North  Carolina. —  Greenlee  v.  Southern  R. 
Co.,  122  N.  C.  977,  30  S.  E.  115,  65  Am.  St. 
Rep.  734,  41  L.  R.  A.  399. 

Wisconsin. —  Klatt  v.  N.  C.  Foster  Lumber 
Co.,  97  Wis.  641,  73  N.  W.  563. 

England. —  Baddeley  t*.  Granville,  19  Q.  B. 
D.  423,  51  J.  P.  822,'  56  L.  J.  Q.  B.  501,  57 
L.  T.  Rep.  N.  S.  268,  36  Wkly.  Rep.  63. 

Canada. —  Curran  v.  Grand  Trunk  R.  Co., 
25  Ont.  App.  407. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  159. 

That  a  penalty  is  imposed  will  not  affect 
the  liability,  imless  it  is  given  to  the  party 
injured.  Klatt  v.  N.  C.  Foster  Lumber  Co., 
97  Wis.  641,  73  N.  W.  563.  See  also  Groves  r. 
Wimborne,  [1898]  2  Q.  B.  402,  67  L.  J.  Q.  B. 
862,  79  L.  T.  Rep.  N.  S.  284,  47  Wkly.  Rep.  87. 

80.  Stewart  v.  Ferguson,  34  N.  Y.  App. 
Div.  515,  54  N.  Y.  Suppl.  615;  Stephen  v. 
Stevens,  21  N.  Y.  Suppl.  721;  Christner  v. 
Cumberland,  etc..  Coal  Co.,  146  Pa.  St.  67, 
23  Atl.  221. 

81.  Anderson  Co.  v.  C.  N.  Nelson  Lumber 
Co.,  67  Minn.  79,  69  N.  W.  630. 

82.  Williams  v.  Thacker  Coal,  etc.,  Co.,  44 
W.  Va.  599,  30  S.  E.  107,  40  L.  R.  A.  812. 

83.  Wallace  v.  Cannon,  38  Ga.  199,  95  Am. 
Dec.  385.  See  also  Jordan  r.  Hovey,  72  Mo. 
574,  37  Am.  Rep.  447. 

84.  Employment  and  care  of  minors  gen- 
erally see  supra,  IV,  A,  1,  d. 

85.  Illinois. —  Marquette  Third  Vein  Coal 
Co.  V.  Dielie,  110  111.  App.  684,  construing 
Mining  Act,  §  22. 

Minnesota.—  Perry  v.  Tozer,  90  Minn.  431, 


97  N.  W.  137,  101  Am.  St.  Rep.  416,  constru- 
ing Laws  (1895),  p.  386,  c.  171. 

New  York. —  Young  v.  Eugene  Dietzgen 
Co.,  176  N.  Y.  590,  68  N.  E.  1126  [affirming 
72  N.  Y.  App.  Div.  618,  76  N.  Y.  Suppl.  123J 
(construing  Laws  (1897),  c.  415,  §  79); 
Marino  v.  Lehmaier,  173  N.  Y.  530,  66  N.  E. 
572,  61  L.  R.  A.  811  [affirming  72  N.  Y. 
Suppl.  1118]  (construing  Laws  (1897),  c. 
415,  §  70)  ;  Lowry  v.  Anderson,  96  N.  Y. 
App.  Div.  465,  89  N.  Y.  Suppl.  107  (constru- 
ing Laws  (1897),  c.  415,  §§  79,  162);  Gal- 
lenkamp  v.  Garvin  Mach.  Co.,  91  N.  Y.  App. 
Div.  141,  86  N.  Y.  Suppl.  378  (construing 
Laws  (1897),  c.  415,  §  81). 

Ohio. —  E.  P.  Breckenridge  Co.  v.  Reagan, 
22  Ohio  Cir.  Ct.  71,  12  Ohio  Cir.  Dec.  50,  con- 
struing Rev.  St.  §  0986-1. 

Tennessee. —  Ornamental  Iron,  etc.,  Co.  c. 
Green,  108  Tenn.  161,  65  S.  W.  399,  constru- 
ing Acts  (1893),  c.  159. 

Canada. —  See  Roberts  v.  Taylor,  31  Ont. 
10,  to  the  eflfect  that  there  must  be  evidence 
to  connect  the  violation  of  the  statute  with 
the  accident. 

86.  Dion  v.  Richmond  Mfg.  Co.,  24  R.  I. 
187,  52  Atl.  889. 

87.  Marino  v.  Lehmaier,  173  N.  Y.  530, 
66  N.  E.  572,  61  L.  R.  A.  811  [affirming  72 
N.  Y.  Suppl.  1118].  See  also  Ornamental 
Iron,  etc.,  Co.  v.  Green,  108  Tenn.  161,  65 
S.  W.  399. 

88.  Assessment  of  damages  see  infra,  IV, 
H,  4. 

89.  Louisville,  etc.,  R.  Co.  v.  York,  128 
Ala.  305,  30  So.  676  (construing  Code, 
§  1749)  ;  Odin  Coal  Co.  v.  Denman,  185  111. 
413,  57  N.  E.  192,  76  Am.  St.  Rep.  45  [affirm- 
ing 84  111.  App.  190]  ;  Riverton  Coal  Co.  V. 
Shepherd,  111  111.  App.  294;  Girard  Coal  Co. 
V.  Wiggins,  52  111.  App.  69;  Cincinnati,  etc., 
R.  Co.  V.  Sampson,  97  Ky.  65,  30  S.  W.  12, 
16  Ky.  L.  Rep.  819;  Louisville,  etc.,  R.  Co.  v. 
Potts,  92  Ky.  30,  17  S.  W.  185,  13  Ky.  L. 
Rep.  344;  Claxton  v.  Lexington,  etc.,  R.  Co., 
13  Bush  (Ky.)  636;  Shumacher  v.  St.  Louis, 

[IV,  A,  4.  d] 
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5.  Cause  and  Probability  of  Injury^  —  a.  Ppoximate  or  Remote  Cause.  A 

master's  liability  for  personal  injury  to  a  servant  depends  upon  whether  or  not 
his  negligence  was  the  proximate  cause  of  the  injury .^^  A  master  is  not  liable 
for  injuries  to  a  servant  caused  by  a  combination  of  several  causes,  where  none  of 
the  alleged  causes  of  the  injury  is  alone  sufficient  to  render  him  liable,^^  or  where 
the  evidence  does  not  show  which  of  several  possible  causes,  some  of  which  do 
not  involve  negligence  on  the  part  of  the  master,  produced  the  injury  and  the 
same  is  true  where  the  cause  of  injury  is  purely  conjectural.^^  But  where  the 
master's  negligence  is  the  efficient  cause  of  the  injury,  he  is  liable,  although  his 
negligence  is  combined  with  some  ulterior  cause  and  the  fact  that  the  negli- 
gence of  a  third  person  contributes  to  that  of  the  master  in  causing  the  injury  is 
no  defense,  if  the  injury  would  not  have  occurred  but  for  the  master's  negli- 
gence.^*' So  too  the  fact  that  the  injury  might  have  occurred  in  the  same  man- 
ner in  the  absence  of  negligence  on  the  part  of  the  master  is  no  defense  where 
it  was  in  fact  caused  by  his  negligence.^^ 

b.  Accidental  op  Improbable  Injury.^*^  For  an  injury  which  results  from  pure 
accident,  or  from  causes  w^hicli  could  not  be  reasonably  anticipated,  unaccom- 
panied by  want  of  ordinary  care  on  the  part  of  the  master,  he  is  not  liable.^ 
But  the  lact  that  an  accident  was  so  unusual  and  extraordinary  that  it  could  not 


etc.,  R.  Co.,  39  Fed.  174.  Compare  Sanga- 
mon Coal  Min.  Co.  v.  Wiggerhaus,  122  111. 
279,  13  K  E.  648;  Filbin  v.  Chesapeake,  etc., 
E.  Co.,  91  Ky.  444,  16  S.  W.  92,  13  Ky.  L. 
Rep.  14. 

Wilful  negligence  is  negligence  so  gross  in 
character  as  to  amount  to  recklessness,  and 
to  indicate  a  willingness  to  subject  employees 
to  a  known  or  avoidable  risk,  and  a  failure 
to  use  ordinary  care  does  not  necessarily  in- 
clude the  elements  of  wilfulness.  Girard  Coal 
Co.  V.  Wiggins,  52  111.  App.  69. 

Any  conscious  omission  or  failure  to  com- 
ply with  a  statutory  duty  provided  for  the 
protection  of  employees  in  a  dangerous  call- 
ing is  wilful.  Riverton  Coal  Co.  v.  Shepherd, 
111  111.  App.  294.  See  also  Odin  Coal  Co.  v. 
Denman,  185  111.  413,  57  N.  E.  192,  76  Am. 
St.  Rep.  45  [affirming  84  111.  App.  190]. 

Direct  intent  not  necessary  to  wilfulness 
see  Shumacher  v.  St.  Louis,  etc.,  R.  Co.,  39 
Fed.  174. 

Low  bridge. —  The  maintenance  by  a  rail- 
road of  a  bridge  over  its  track  at  such  a 
height  as  to  endanger  the  lives  of  brakemen 
on  freight  cars  is  wilful  negligence.  Cincin- 
nati, etc.,  R.  Co.  V.  Sampson,  97  Ky.  65,  30 
S.  W.  12,  16  Ky.  L.  Rep.  819.  Contra,  Louis- 
ville, etc.,  R.  Co.  V.  Banks,  104  Ala.  508,  16 
So.  547. 

90.  Appliances  and  places  for  work  see  tn- 
fra,  IV,  H,  9. 

Concurrent  negligence  of  master  and  fellow 
servant  see  infra,  IV,  G,  4,  a,  (iv). 

Contributory  negligence  see  infra,  IV,  F. 

Incompetency  of  fellow  servants  see  infra, 
IV,  G,  4,  a,  (III). 

Methods  of  work  see  infra,  IV,  C,  1,  (vii). 

Negligence  of  fellow  servant  see  infra,  IV. 
G,  4,  a,  (V). 

Number  and  supervision  of  fellow  servants 
see  infra,  IV,  G,  4,  a,  (it)  . 

Rules  see  infra,  IV,  C,  2,  g. 

"Warning  and  instructing  servant  see  infra, 
IV,      1,  h. 

[IV,  A,  5,  a] 


91.  See  infra,  IV,  B,  9. 

92.  Creswell  v.  Wilmington,  etc.,  R.  Co.,  2 
Pennew.  (Del.)  210,  43  Atl.  629. 

93.  Kenneson  v.  East  End  St.  R.  Co.,  168 
Mass.  1,  46  N.  E.  114. 

94.  Owen  v.  Illinois  Cent.  R.  Co.,  77  Miss. 
142,  24  So.  899.  See  also  Jacobson  v.  Smith, 
123  Iowa  263,  98  N.  W.  773;  Dominion  Cart- 
ridge Co.  V.  McArthur,  31  Can.  Sup.  Ct.  392; 
Stamer  v.  Hall  Mines,  6  Brit.  Col.  579; 
Farmer  v.  Grand  Trunk  R.  Co.,  21  Ont.  299; 
Brunell  v.  Canadian  Pac.  R.  Co.,  15  Ont.  375 ; 
Brown  v.  Waterous  Engine  Works  Co.,  8  Ont. 
L.  Rep.  37. 

95.  Malott  V.  Hood,  99  111.  App.  360;  New 
York,  etc.,  R.  Co.  v.  Green,  90  Tex.  257,  38 
S.  W.  31  [affirming  36  S.  W.  812]  ;  Texas, 
etc.,  R.  Co.  V.  McClane,  24  Tex.  Civ.  App. 
321,  62  S.  W.  565;  Galveston,  etc.,  R.  Co.  v. 
Lynch,  22  Tex.  Civ.  App.  336,  55  S.  W.  389. 

96.  Neal  v.  St.  Louis,  etc.,  R.  Co.,  71  Ark. 
445,  78  S.  W.  220;  Larkin  v.  Washington 
Mills  Co.,  45  N.  Y.  App.  Div.  6,  61  N.  Y. 
Suppl.  93. 

97.  Denver,  etc.,  R.  Co.  v.  Smock,  23  Colo. 
456,  48  Pac.  681. 

98.  Hidden  dangers  see  infra,  IV,  B,  7,  d. 
Improper  or  unusual  use  or  test  see  infra, 

IV,  B,  8. 

Knowledge  of  consequences  of  defects  see 

infra,  IV,  B,  7,  a. 

Latent  defects  see  infra,  IV,  B,  e. 

99.  California. —  Rodgers  v.  Central  Pac. 
R.  Co.,  67  Cal.  607,  8  Pac.  377. 

Georgia. —  Stewart  v.  Seaboard  Air  Line  R. 
Co.,  115  Ga.  624,  41  S.  E.  981;  Richmond, 
etc.,  R.  Co.  V.  Dickey,  90  Ga.  491,  16  S.  E. 
212;  East  Tennessee,  etc.,  R.  Co.  t\  Suddeth, 
86  Ga.  388,  12  S.  E.  682;  Lee  v.  Central  R., 
etc.,  Co.,  86  Ga.  231,  12  S.  E.  307. 

Illinois. —  Earnshaw  v.  Western  Stone  Co., 
200  111.  200,  65  N.  E.  661  [affirming  98  111. 
App.  538]  ;  Webster  Mfg.  Co.  v.  Nisbett,  87 
111.  App.  551 ;  Independent  Tug  Line  v. 
Jacobson,  84  111.  App.  684;  Acme  Coal  Co.  i". 
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reasonably  have  been  expected  to  liappen  does  not  relieve  the  nriaster  from  the 
effect  of  his  negligence/  and  where  the  injur}^  is  such  as  might  have  been  reason- 
ably anticipated,  he  is  liable.^  In  England,  under  the  Workmen's  Compensation 
Act  of  1897,  a  master  is  liable  for  an  injury  caused  by  an  "accident"  arising  out 
of  and  in  the  course  of  the  servant's  employment.^ 


Kusnir,  71  111.  App.  446;  Illinois  Steel  Co. 
V.  Trafas,  69  111.  App.  87;  Armour  v>.  Ryan, 
61  111.  App.  314;  Elgin,  etc.,  R.  Co.  v.  Ma- 
laney,  59  111.  App.  114;  Chicago,  etc.,  R.  Co. 
V.  Dunn,  23  111.  App.  148. 

Indiana. —  Standard  Oil  Co.  v.  Helmick, 
148  Ind.  457,  47  N.  E.  14;  Wabash,  etc.,  R. 
Co.  V.  Locke,  112  Ind.  404,  14  N.  E.  391,  2 
Am.  St.  Rep.  193. 

Iowa. —  Duree  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  640,  92  N.  W.  890;  McKee  v.  Chicago, 
etc.,  R.  Co.,  83  Iowa  616,  50  N.  W.  209,  13 
L.  R.  A.  817;  Koontz  v.  Chicago,  etc.,  R.  Co., 
65  Iowa  224,  21  N.  W.  577,  54  Am.  Rep.  5. 

Kansas. — McQueen  v.  Central  Branch  Union 
Pac.  R.  Co.,  30  Kan.  689,  1  Pac.  139;  Union 
Pac.  R.  Co.  i\  Mahaffy,  4  Kan.  App.  88,  46 
Pac.  187. 

Kentucky. —  Lee  v.  Chesapeake,  etc.,  R.  Co., 
38  S.  W.  509,  18  Ky.  L.  Rep.  829. 

Louisiana. — Henry  v.  Brackenridge  Lumber 
Co.,  48  La.  Ann.  950,  20  So.  221;  Smith  r. 
Sellars,  40  La.  Ann.  527,  4  So.  333. 

Massachusetts. —  Jones  v.  Granite  Mills, 
126  Mass.  84,  30  Am.  Rep.  661. 

Michigan. —  Viets  v.  Toledo,  etc.,  R.  Co., 
55  Mich.  120,  20  N.  W.  818;  Sjogren  v.  Hall, 
53  Mich.  274,  18  N.  W.  812;  Richards  i\ 
Rough,  53  Mich.  212,  18  N.  W.  785. 

Minnesota. —  Murphy  v.  Great  Northern  R. 
Co.,  68  Minn.  526,  71  N.  W.  662. 

Missouri. —  Jones  v.  Kansas  City,  etc.,  R. 
Co.,  178  Mo.  528,  77  S.  W.  890,  101  Am.  St. 
Rep.  434;  Hysell  i:  Swift,  78  Mo.  App.  39. 

Montana. —  Kelley  r.  Cable  "  Co.,  8  Mont. 
440,  20  Pac.  669. 

Nebraska. —  Erb  v.  Eggleston,  41  Nebr.  860, 
60  N.  W.  98. 

New  Jersey. —  Coyle  v.  A.  A.  Griffing  Iron 
Co.,  02  N.  J.  L.  540,  41  Atl.  680. 

New  York. —  Mancuso  v.  Cataract  Constr. 
Co.,  87  Hun  519,  34  N.  Y.  Suppl.  273;  Knox 
V.  New  York,  etc.,  R.  Co.,  69  Hun  93,  23 
N.  Y.  Suppl.  198;  Martin  v.  Cook,  60  Hun 
577,  14  N.  Y.  Suppl.  329  [affirmed  in  142 
N.  Y.  654,  37  N.  E.  569]  ;  Dillon  v.  Sixth  Ave. 
R.  Co.,  48  N.  Y.  Super.  Ct.  283. 

North  Carolina. — Bingham  v.  Carolina  Cent. 
R.  Co.,  130  N.  C.  623,  41  S.  E.  807;  Raiford 
V.  Wilmington,  etc.,  R.  Co.,  130  N.  C.  597,  41 
S.  W.  806;  Crutchfield  v.  Richmond,  etc.,  R. 
Co.,  76  N.  C.  320. 

Ohio. —  Scanlon  v.  Lake  Shore,  etc.,  R.  Co., 
24  Ohio  Cir.  Ct.  256;  Shailer,  etc.,  Co.  v. 
Corcoran,  21  Ohio  Cir.  Ct.  639,  11  Ohio  Cir. 
Dec.  599. 

Pennsylvania. —  Johnston  r.  Youghiogheny 
River  Coal  Co.,  183  Pa.  St.  623,  39  Atl.  10; 
Walton  V.  Bryn  Mawr  Hotel  Co.,  160  Pa.  St. 
3,  28  Atl.  438. 

Tennessee. —  Coal  Creek  Min.  Co.  r.  Dayis, 
90  Tenn.  711,  18  S.  W.  387. 

Texas.— GuU,  etc.,  R.  Co.  v.  Wood,  (Civ. 


App.  1901)  63  S.  W.  164;  Gulf,  etc.,  R.  Co.  v. 
Wittig,  (Civ.  App.  1896)  35  S.  W.  857. 

Virginia. —  Persinger  v.  Alleghany  Ore,  etc., 
Co.,  102  Va.  350,  46  S.  E.  325. 

Washington. —  Watts  v.  Hart,  7  Wash.  178, 
34  Pac.  423,  711. 

Wisconsin. —  Schultz  v.  Chicago,  etc.,  R. 
Co.,  67  Wis.  616,  31  N.  W.  221,  58  Am.  Rep. 
881.  See  also  McGowan  v.  Chicago,  etc.,  R. 
Co.,  91  Wis.  147,  64  N.  W.  891. 

United  States. —  Hough  v.  Texas,  etc.,  R. 
Co.,  100  U.  S.  213,  25  L.  ed.  612;  Hunter  v. 
Kansas  City,  etc.,  R.,  etc.,  Co.,  85  Fed.  379, 
29  C.  C.  A.  206;  McCain  v.  Chicago,  etc.,  R. 
Co.,  76  Fed.  125,  22  C.  C.  A.  99;  Saunders  v. 
The  Coleridge,  72  Fed.  676;  Central  Trust 
Co.  V.  East  Tennessee,  etc.,  R.  Co.,  68  Fed. 
635;  The  Ida  B.  Cothell,  62  Fed.  765,  10 
C.  C.  A.  634;  Melville  v.  Missouri  River,  etc., 
R.  Co.,  48  Fed.  820 ;  Grant  v.  Union  Pac.  R. 
Co.,  45  Fed.  673;  Nelson  v.  Allen  Paper  Car- 
Wheel  Co.,  29  Fed.  840 ;  The  Henry  P.  Dewey, 
12  Fed.  159;  The  Cvnosure,  6  Fed.  Cas.  No. 
3,529;  Haugh  v.  Texas,  etc.,  R.  Co.,  11  Fed. 
Cas.  No.  6,221. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  163. 

An  accident  is  an  event  from  an  unknown 
cause,  or  an  unusual  and  unexpected  event 
from  a  known  cause  —  a  chance  or  casualty. 
Crutchfield  i\  Richmond,  etc.,  R.  Co.,  76  N.  C. 
320. 

The  mere  fact  of  injury  raises  no  presump- 
tion of  negligence.  Scanlon  v.  Lake  Shore, 
etc.,  R.  Co.,  24  Ohio  Cir.  Ct.  256. 

Failure  to  anticipate  improbable  danger  is 
not  negligence.  Standard  Oil  Co.  r.  Helmick. 
148  Ind.  457,  47  N.  E.  14. 

Injury  caused  by  act  of  God  see  Rodgers  v. 
Central  Pac.  R.  Co.,  67  Cal.  607,  8  Pac.  377; 
Jones  V.  Kansas  City,  etc.,  R.  Co.,  178  Mo. 
528,  77  S.  W.  890,  101  Am.  St.  Rep.  434. 

1.  Doyle  V.  Chicago,  etc.,  R.  Co.,  77  Iowa 
607,  42  "n.  W.  555,  4  L.  R.  A.  420;  Reed  v. 
Missouri,  etc.,  R.  Co.,  94  Mo.  App.  371,  68 
S.  W.  364 ;  El  Paso,  etc.,  R.  Co.  v.  McComus, 
36  Tex.  Civ.  App.  170,  81  S.  W.  760. 

2.  Geller  v.  Briscoe  Mfg.  Co.,  136  Mich. 
330,  99  N.  W.  281;  Craver  v.  Christian,  34 
Minn.  397,  26  N.  W.  8;  Lilly  v.  New  York 
Cent.,  etc.,  R.  Co.,  107  N.  Y.  566,  14  N.  E. 
503. 

3.  Fenton  r.  Thorley,  [1903]  A.  C.  443,  72 
L.  J.  K.  B.  787,  89  L.  T.  Rep.  N.  S.  314,  52 
Wkly.  Rep.  81;  Andrew  v.  Failsworth  In- 
du<^trial  Soc,  [1904]  2  K.  B.  32,  68  J.  P. 
409,  73  L.  J.  K.  B.  510,  90  L.  T.  Rep.  N.  S. 
611,  20  T.  L.  R.  429,  52  Wkly.  Rep.  451; 
Higgins  V.  Campbell,  [1904]  1  K.  B.  328,  68 
J.  P.  193,  73  L.  J.  K.  B.  158,  89  L.  T.  Rep. 
N.  S.  660,  20  T.  L.  R.  129,  52  Wkly.  Rep. 
195;  Boardman  v.  Scott,  [1902]  1  K.  B.  43, 
66  J.  P.  260,  71  L.  J.  K.  B.  3,  85  L.  T.  Rep. 
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6.  Persons  Liable"^  —  a.  In  General.  It  may  be  broadly  stated  that  in  no  case 
can  the  master  be  held  liable  for  an  injury  to  his  servant,  unless  negligence  or 
fault  can  be  imputed  to  him.^ 

b.  Joint  and  Several  Liability.^  Where  a  servant  is  injured  by  reason  of  the 
concurrent  negligence  of  several  parties,  they  are  jointly  and  severally  liable.'^ 

7.  Contracts  Affecting  Liability  ^  —  a.  Nature  and  Validity  —  (i)  In  General. 
A  contract  between  master  and  servant,  before  the  happening  of  an  injury,  v^^hereby 
the  servant,  in  consideration  of  the  employment,  or  of  the  wages,  agrees  to  release 
and  discharge  his  master  from  liability  on  account  of  injuries  caused  by  the 
negligence  of  his  master  or  of  the  latter's  servants,  is  void  as  against  public  policy,^ 


N.  S.  502,  50  Wkly.  Rep.  184;  Hensey  v. 
White,  [1900]  1  Q.  B.  481,  63  J.  P.  804,  C9 
L.  J.  Q.  B.  188,  81  L.  T.  Rep.  N.  S.  767,  48 
Wkly.  Rep.  257 ;  Thompson  v.  Ashington  Coal 
Co.,  65  J.  P.  356,  84  L.  T.  Rep.  N.  412; 
Timmins  v.  Leeds  Forge  Co.,  83  L.  T.  Rep. 
N.  S.  120. 

The  word  "  accident "  in  section  1  of  the 
Workmen's  Compensation  Act  of  1897,  in- 
volves the  idea  of  something  fortuitous  and 
unexpected.  Hensey  v.  White,  [1900]  1  Q.  B. 
481,  63  J.  P.  804,  69  L.  J.  Q.  B.  188,  81  L.  T. 
Rep.  N.  S.  767,  48  Wkly.  Rep.  257. 

Overstrain  or  over-exertion  held  an  "  acci- 
dent"  see  Fenton  v.  Tliorley,  [1903]  A.  C. 
443,  72  L.  J.  K.  B.  787,  89  L.  T.  Rep.  N.  S. 
314,  52  Wkly.  Rep.  81  lapproving  Stewart  v. 
Wilson,  etc.,  Coal  Co.,  5  Fraser  120,  and  dis- 
approving Hensey  v.  White,  [1900]  1  Q.  B. 
481,  63  J.  P.  804,  69  L.  J.  Q.  B.  188,  81 
L.  T.  Rep.  N.  S.  767,  48  Wkly.  Rep.  257; 
Roper  V.  Greenwood,  83  L.  T.  Rep.  N.  S. 
471]. 

4.  Liability  of  partners  see  Partnership. 

5.  Mauer  v.  Ferguson,  17  N.  Y.  Suppl.  349 ; 
Clarke  v.  Holmes,  7  H.  &  N.  937,  8  Jur.  N.  S. 
992,  31  L.  J.  Exch.  356,  10  Wkly.  Rep.  405; 
Barton's  Hill  Coal  Co.  v.  Reid,  4  Jur.  N.  S. 
767,  3  Macq.  H.  L.  266,  6  Wkly.  Rep.  664. 

6.  Parties  in  actions  for  injuries  see  infra, 

IV,  E,  1,  d. 

7.  Illinois. —  Wisconsin  Cent.  R.  Co.  v. 
Ross,  142  HI.  9,  31  N.  E.  412,  34  Am.  St.  Rep. 
49  [affirming  43  111.  App.  454]  ;  Consolidated 
Ice  Mach.  Co.  v.  Keifer,  134  111.  481,  25  N.  E. 
799,  23  Am.  St.  Rep.  688,  10  L.  R.  A.  696 
[affirming  26  111.  App.  466]. 

Indiana. —  Hoosier  Stone  Co.  v.  McCain, 
133  Ind.  231,  31  N.  E.  956. 

loica. —  Vary  v.  Burlington,  etc.,  R.  Co.,  42 
Iowa  246. 

Louisiana. — Carey  v.  Courcelle,  17  La.  Ann. 
108. 

Minnesota. —  Dieters  v.  St.  Paul  Gaslight 
Co.,  86  Minn.  474,  91  N.  W.  15. 

Neio  Hampshire. —  Story  v.  Concord,  etc., 
R.  Co.,  70  N.  H.  364,  48  Atl.  288. 

New  Yor/tf.— Scarff  v.  Metcalf,  107  N.  Y. 
211,  13  N.  E.  796,  1  Am.  St.  Rep.  807;  Kain 

V.  Smith,  80  N.  Y.  458. 

Ohio. —  Pennsylvania  R.  Co.  v.  Snvder,  55 
Ohio  St.  342,  45  N.  E.  559,  60  Am.  St.  Rep. 
700;  Pennsylvania  R.  Co.  v.  Meyers,  12  Ohio 
Cir.  Ct.  263,  4  Ohio  Cir.  Dec.  280.  Compare 
McGatrick  v.  Wason,  4  Ohio  St.  566,  holding 
that  if  the  owner  of  goods,  in  shipping  them, 
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has  no  control  over  the  process,  which  is 
entirely  in  the  hands  of  the  master  of  the 
vessel,  an  action  for  an  injury  sustained  by 
one  employed  by  the  owner  to  assist  in  ship- 
ping the  goods,  by  reason  of  a  defect  in  the 
tackle  unknown  to  the  servant,  and  which, 
by  the  use  of  ordinary  care,  might  have  been 
cured,  should  be  brought  against  the  master 
alone,  unless  the  duty  lies  wholly  upon  the 
owner,  or  is  jointly  divided  between  him  and 
the  shipmaster. 

Texas. —  San  Antonio  Waterworks  Co.  v. 
White,  (Civ.  App.  1898)  44  S.  W.  181; 
Southwestern  Tel.,  etc.,  Co.  v.  Crank,  (Civ. 
App.  1894)  27  S.  W.  38;  Galveston,  etc.,  R, 
Co.  V.  Croskell,  6  Tex.  Civ.  App.  160,  25 
S.  W.  486. 

Wisconsin. —  Olson  v.  Phoenix  Mfg.  Co.,  103 
Wis.  337,  79  N.  W.  409. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  165. 

Compare  Caledonian  R.  Co.  V.  Mulholland, 
[1898]  A.  C.  216,  67  L.  J.  P.  C.  1,  77  L.  T. 
Rep.  N.  S.  570,  46  Wkly.  Rep.  236. 

8.  Contracts  by  parent  affecting  child  see 
Parent  and  Child. 

Discharge  of  claim  by  accord  and  satisfac- 
tion see  AccoliD  and  Satisfaction,  1  Cyc. 
305. 

Injuries  to  seamen  see  Seamen. 

Release  of  liability  incurred  see  Release. 

9.  Alabama. —  Richmond,  etc.,  R.  Co.  i". 
Jones,  92  Ala.  218,  9  So.  276;  Louisville, 
etc.,  R.  Co.  V.  Orr,  91  Ala.  548,  8  So.  360; 
Hissong  V.  Richmond,  etc.,  R.  Co.,  91  Ala. 
514,  8  So.  776. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v.  Eu- 
banks.  48  Ark.  460,  3  S.  W.  808,  3  Am.  St. 
Rep.  245. 

Illinois. —  Himrod  Coal  Co.  v.  Clark,  197 
111.  514,  64  jST.  E.  282  [affirming  99  111.  App. 
332]  ;  St.  Louis  Consol.  Coal  Co.  v.  Lundak, 
196  111.  594,  63  N.  E.  1079  [affirming  97  111. 
App.  109]  ;  Mt.  Olive,  etc..  Coal  Co.  V. 
Herbeck,  92  111.  App.  441  [affirmed  in  190 
III.  39,  60  N.  E.  105]  ;  Chicago,  etc..  Coal 
Co.  V.  Peterson,  39  111.  App.  114.  See  also 
Fairbank  Canning  Co.  V.  Innes,  24  111.  App. 
33  [affirmed  in  125  111.  410,  17  N.  E. 
720]. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Peavey,  29 
Kan.  169,  44  Am.  Rep.  630. 

New  York. —  Simpson  v.  New  York  Rubber 
Co.,  80  Hun  415,  30  N.  Y.  Suppl.  339 ;  Runt 
V.  Herring,  2  Misc.  105,  21  N.  Y.  Suppl.  244. 
Compare  Purdy  v.  Rome,  etc.,  R.  Co.,  125 
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especially  where  such  contracts  are  forbidden  by  statute,^^  or  where  the  liability 
is  of  statutory  origin. It  has  been  held,  however,  that  in  the  absence  of  a 
statutory  prohibition,^^  an  express  or  sleeping  car-company  may,  as  a  condition 
of  employment,  require  an  employee  to  release  it  from  all  liability,  including 
indemnifying  contracts  with  the  railroads  for  negligence  of  its  agents  and  servants 


N.  Y.  209,  26  N.  E.  255,  21  Am.  St.  Rep.  736 

[affirming  52  Hun  267,  5  N.  Y.  Suppl.  217], 
in  which  the  contract  was  made  after  the 
service  had  begun,  and  was  held  void  for 
want  of  consideration.  The  court  declined  to 
express  an  opinion  as  to  whether  the  contract 
was  against  public  policy. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Spangler, 
44  Ohio  St.  471,  8  N.  E.  467,  58  Am.  Rep. 
833.  But  see  Little  Miami  R.  Co.  v.  Stevens, 
20  Ohio  415. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Darby,  28 
Tex.  Civ.  App.  413,  67  S.  W.  446.  See  also 
Missouri,  etc.,  R.  Co.  v.  Wood,  (Civ.  App. 
1896)  35  S.  W.  879,  to  the  effect  that  a 
stipulation  in  a  contract  of  employment  be- 
tween a  railroad  company  and  a  brakeman, 
requiring  the  latter  not  to  attempt  to  couple 
cars  unless  he  knows  the  coupling  is  in  proper 
condition,  is  not  binding,  so  as  to  require  him 
to  perform  the  master's  duty  of  seeing  that 
its  appliances  are  in  proper  condition. 

Vermont. —  Tarbell  v.  Rutland  R.  Co.,  73 
Vt.  347,  51  Atl.  6,  87  Am.  St.  Rep.  734,  56 
L.  R.  A.  656,  in  which  the  contract  was  made 
by  the  next  of  kin  of  the  servant. 

Virginia. —  Johnson  r.  Richmond,  etc.,  R. 
Co.,  86  Va.  975,  11  S.  E.  829. 

United  States. —  Roesner  v.  Hermann,  8 
Fed.  782,  10  Biss.  486. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  166. 

Contra. —  Mitchell  v.  Pennsylvania  R.  Co., 
1  Am.  L.  Reg.  (Pa.)  717,  in  which,  however, 
the  injury  was  due  to  the  negligence  of  a 
fellow  servant,  and  the  validity  of  the  con- 
tract seems  not  to  have  been  questioned. 

In  Georgia  a  servant  may  assume  all  risks, 
save  such  as  arise  from'  criminal  negligence 
(Fulton  Bag,  etc..  Mills  v.  Wilson,  89  Ga. 
318,  15  S.  E.  322;  Western,  etc.,  R.  Co.  v. 
Strong,  52  Ga.  461;  W^estern,  etc.,  R.  Co.  v. 
Bishop,  50  Ga.  465)  ;  but  any  negligence, 
either  of  omission  or  commission,  on  the  part 
of  other  servants  of  a  railroad  company,  in 
connection  with  their  business,  from  which 
injury  results,  constitutes  criminal  negligence, 
and  a  contract  waiving  a  right  to  sue  for 
injuries  resulting  therefrom  is  contrary  to 
public  policy  (Cook  v.  Western,  etc.,  R.  Co., 
72  Ga.  48). 

Printed  rules  of  a  mining  company,  posted 
in  the  mine,  warning  workmen  against  risk- 
ing themselves  under  bad  roofs,  and  requir- 
ing them  to  ascertain  whether  places  had 
been  made  safe  before  entering  them,  in  so 
far  as  they  can  be  claimed  to  operate  as  a 
contract  against  negligence,  are  void.  Him- 
rod  Coal  Co.  v.  Clark,  197  111.  514,  64  N.  E. 
282  [affirming  99  111.  App.  332].  See  also 
St.  Louis  Consol.  Coal  Co.  v.  Lundak,  196  111. 
594,  63  N.  E.  1079  [affirming  97  111.  App. 
109], 


Waiver  of  liability  for  results  of  disobedi- 
ence.—  Where  a  railroad  company  by  rule 
forbids  its  brakeman  going  between  freight 
cars  to  couple  them,  and  provides  that  coup- 
ling must  be  done  by  means  of  a  stick,  the 
company  is  not  liable  for  the  death  of  a 
brakeman  who,  in  consideration  of  employ- 
ment, signed  a  written  recognition  of  such 
rule,  waiving  all  liability  of  tbe  company  tc 
him  for  any  results  of  disobedience,  when  it 
appears  that  he  understood  what  he  was 
signing,  and  the  company  providing  the  neces- 
sary coupling  stick.  Russell  v.  Richmond, 
etc.,  R.  Co.,  47  Fed.  204. 

Injuries  during  carriage  to  and  from  work. 
—  A  contract  between  a  street-car  company 
and  its  servant,  contained  in  a  free  pass 
ticket,  limiting  its  liability  for  injuries  re- 
ceived by  him  while  riding  to  and  from  work 
on  its  cars  is  not  against  public  policy. 
Peterson  v.  Seattle  Traction  Co.,  23  Wash. 
615,  63  Pac.  539,  65  Pac.  543,  53  L.  R.  A.  580. 

10.  N.  C.  Priv.  Laws  (1897),  c.  56,  §  2,  pro- 
viding that  any  contract,  express  or  implied, 
made  by  any  employee  of  a  railroad  company 
to  waive  the  benefit  of  section  1  of  such  act, 
which  gives  him  a  right  of  action  for  injury 
caused  by  defective  machinery  or  negligence 
of  a  fellow  servant,  shall  be  null  and  void,  is 
constitutional.  Coley  v.  North  Carolina  R. 
Co.,  129  N.  C.  407,  40  S.  E.  195,  57  L.  R.  A. 
817,  128  N.  C.  534,  39  S.  E.  43. 

IVIass.  Pub.  St.  c.  74,  §  3,  which  prohibits 
contracts  between  master  and  servant  releas- 
ing the  master  from  liability,  is  not  contra- 
vened by  an  application  for  employment,  by 
which  the  servant  undertakes  to  make  a  care- 
ful examination  of  all  things  near  to  the 
railroad  tracks,  so  that  he  may  understand 
the  dangers  attending  them.  Quinn  v.  New 
York,  etc.,  R.  Co.,  175  Mass.  150,  55  N.  E. 
891. 

11.  Hissong  V.  Richmond,  etc.,  R.  Co.,  91 
Ala.  514,  8  So.  776;  Mt.  Olive,  etc..  Coal  Co. 
V.  Herbeck,  92  111.  App.  441  [affirmed  in  190 
111.  39,  60  N.  E.  105] ;  Chicago,  etc.,  Coal  Co. 
V.  Peterson,  39  111.  App.  114;  Kansas  Pac. 
R.  Co.  V.  Peavey,  29  Kan.  169,  44  Am.  Rep. 
630;  Simpson  v.  New  York  Rubber  Co.,  80 
Hun  (N.  Y.)  415,  30  N.  Y.  Suppl.  339.  But 
see  De  Young  v.  Irving,  5  N.  Y.  App.  Div. 
499,  38  N.  Y.  Suppl.  1089,  holding  that  an 
employee  in  a  factory  may  waive  the  protec- 
tion afforded  by  Laws  (1892),  c.  673,  §  8, 
providing  that  "  no  woman  under  twenty-one 
years  of  age,  shall  be  allowed  to  clean 
machinery  while  in  motion." 

12.  Mexican  Nat.  R.  Co.  v.  Jackson,  118 
Fed.  549,  55  C.  C.  A.  315  (construing  Tex. 
Laws  (1897),  Spec.  Sess.  p.  14);  O'Brien  V. 
Chicago,  etc.,  R.  Co.,  116  Fed.  502  (constru- 
ing  Iowa  Code,  §§  2071,  2074,  and  Iowa  Acts, 
27th  Gen.  Assembl.  c.  49). 
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and  of  other  carriers.  Contracts  of  this  character,  it  is  said,  do  not  contravene 
public  pohcy.^^ 

(ii)  Contracts  Providing  For  Benefits  From  Eelief  Association. 
A  contract  whereby  an  employee  agrees,  on  becoming  a  member  of  his  employer's 
relief  association,  that  the  acceptance  of  relief  therefrom,  on  being  injured,  shall 
bar  his  right  of  action  against  his  employer  for  the  injury,  is  not  void  as  against 
public  policy,^'^  nor  for  want  of  consideration  or  mutuality  ;  and  the  acceptance 
of  benefits  under  such  a  contract  bars  an  action  for  damages.^^  There  is  no 
waiver  of  any  right  of  action  that  the  person  injured  may  thereafter  be  entitled 


13.  Pittsburgh,  etc.,  K.  Co.  v.  Mahony,  148 
Ind.  196,  46  N.  E.  917,  47  N.  E.  464,  62  Am. 
St.  Rep.  503,  40  L.  R.  A.  101 ;  McDermon  v. 
Southern  Pac.  Co.,  122  Fed.  669. 

14.  Georgia. —  Petty  v.  Brunswick,  etc.,  R. 
Co.,  109  Ga.  666,  35  S.  E.  82. 

Illinois. —  Eckman  v.  Chicago,  etc.,  R.  Co., 
169  111.  312,  48  N.  E.  496,  28  L.  R.  A.  750 
[affirming  64  111.  App.  444]. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  i*.  Hosea, 
152  Ind.  412,  53  N.  E.  419;  Pittsburgh,  etc., 
R.  Co.  V.  Moore,  152  Ind.  345,  53  N.  E.  290, 
44  L.  R.  A.  638  [disapproving  Pittsburgh, 
etc.,  R.  Co.  V.  Montgomery,  152  Ind.  1,  49 
N.  E.  582,  71  Am.  St.  Rep.  301,  69  L.  R.  A. 
875]. 

Iowa. —  Maine  v.  Chicago,  etc.,  R.  Co.,  109 
Iowa  260,  70  N.  W.  630,  80  N.  W.  315;  Don- 
ald V.  Chicago,  etc.,  R.  Co.,  93  Iowa  284,  61 
N.  W.  971,  33  L.  R.  A.  492. 

Maryland. —  See  Spitze  v.  Baltimore,  etc., 
R.  Co.,  75  Md.  162,  23  Atl.  307,  32  Am.  St. 
Rep.  378. 

Nebraska. —  Oyster  v.  Burlington  Relief 
Dept.,  65  Nebr.  789,  91  N.  W.  699,  59  L.  R.  A. 
291;  Chicago,  etc.,  R.  Co.  v.  Curtis,  51  Nebr. 
442,  71  N.  W.  42,  66  Am.  St.  Rep.  456;  Chi- 
cago, etc.,  R.  Co.  V.  Bell,  44  Nebr.  44,  62 
N.  W.  314. 

Neio  Jersey. — 'Beck  v.  Pennsylvania  R.  Co., 
63  N.  J.  L.  232,  43  Atl.  908,  76  Am.  St.  Rep. 
211. 

Ohio. — 'Pittsburgh,  etc.,  R.  Co.  v.  Cox,  55 
Ohio  St.  497,  45  N.  E.  641,  35  L.  R.  A. 
507. 

Pennsylvania. —  Ringle  v.  Pennsylvania  R. 
Co.,  164  Pa.  St.  529,  30  Atl.  492,  44  Am.  St. 
Rep.  628;  Johnson  v.  Philadelphia,  etc.,  R. 
Co.,  163  Pa.  St.  127,  29  Atl.  854;  Graft  v. 
Baltimore,  etc.,  R.  Co.,  5  Pa.  Cas.  94,  8  Atl. 
206. 

South  Carolina. — ^  Johnson  v.  Charleston, 
etc.,  R.  Co.,  55  S.  C.  152,  32  S.  E.  2,  33  S.  E. 
174,  44  L.  R.  A.  645. 

United  States. —  Shaver  v,  Pennsylvania 
Co.,  71  Fed.  931;  Otis  v.  Pennsylvania  Co., 
71  Fed.  136;  Owens  v.  Baltimore,  etc.,  R.  Co., 
35  Fed.  715,  1  L.  R.  A.  75. 

Canada. — ■  Ferguson  v.  Grand  Trunk  R.  Co., 
20  Quebec  Super.  Ct.  54. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  167. 

15.  Petty  V.  Brunswick,  etc.,  R.  Co.,  109 
Ga.  666,  35  S.  E.  82;  Pittsburgh,  etc.,  R.  Co. 
V.  Cox,  55  Ohio  St.  497,  45  N.  E.  641,  35 
L.  R.  A.  507;  Otis  v.  Pennsylvania  Co.,  71 
Fed.  136. 

[IV,  A.  7,  a,  (I)] 


16.  Georgia. —  Carter  v.  Brunswick,  etc., 
R.  Co.,  115  Ga.  853,  42  S.  E.  239;  Petty  v. 
Brunswick,  etc.,  R.  Co.,  109  Ga.  666,  35  S.  E. 
82. 

Illinois. —  Eckman  v.  Chicago,  etc.,  R.  Co., 
169  111.  312,  48  N.  E.  496,  38  L.  R.  A.  750 
[affirming  64  111.  App.  444]. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Moore, 
152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  038 
[disapproving  Pittsburgh,  etc.,  R.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  49  N.  E.  582,  71  Am.  St. 
Rep.  301,  69  L.  R.  A.  875]  ;  Lease  v.  Pennsyl- 
vania Co.,  10  Ind.  App.  47,  37  N.  E.  423. 

Iowa. —  Maine  v.  Chicago,  etc.,  R.  Co.,  109 
Iowa  260,  70  N.  W.  630,  80  N.  W.  315;  Don- 
ald V.  Chicago,  etc.,  R.  Co.,  93  Iowa  284,  61 
N.  W.  971,  33  L.  R.  A.  492. 

Maryland. —  Fuller  v.  Baltimore,  etc., 
Assoc.,  67  M(i.  433,  10  Atl.  237. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Curtis, 
51  Nebr.  442,  71  N.  W.  42,  66  Am.  St.  Rep. 
456;  Chicago,  etc.,  R.  Co.  v.  Bell,  44  Nebr. 
44,  62  N.  W.  314. 

New  Jersey. —  Beck  v.  Pennsylvania  R.  Co., 
63  N.  J.  L.  232,  43  Atl.  908,  76  Am.  St.  Rep. 
211. 

Ohio. —  Pittsburgh,  etc.,  R.  Co.  v.  Cox,  55 
Ohio  St.  497,  45  N.  E.  641,  35  L.  R.  A.  507 ; 
Farrow  v.  Pittsburgh,  etc.,  R.  Co.,  5  Ohio 
S.  &  C.  PI.  Dec.  582,  7  Ohio  N.  P.  006. 

Pennsylvania. —  Ringle  v.  Pennsylvania  R. 
Co.,  164  Pa.  St.  529,  30  Atl.  492,  44  Am.  St. 
Rep.  628 ;  Johnson  v.  Philadelphia,  etc.,  R. 
Co.,  163  Pa.  St.  127,  28  Atl.  854. 

South  Carolina. —  Johnson  v.  Charleston, 
etc.,  R.  Co.,  55  S.  C.  152,  32  S.  E.  2,  33  S.  E. 
174,  44  L.  R.  A.  645. 

United  States. —  Shaver  v.  Pennsylvania 
Co.,  71  Fed.  931;  Otis  v.  Pennsylvania  Co., 
71  Fed.  136;  Maryland  v.  Baltimore,  etc.,  R. 
Co.,  36  Fed.  655;  Owens  v.  Baltimore,  etc., 
R.  Co.,  35  Fed.  715,  1  L.  R.  A.  75. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  167. 

But  compa/i-e  Dover  v.  Mississippi  River, 
etc.,  R.  Co.,  100  Mo.  App.  330,  73  S.  W.  298. 

That  the  employee  contributes  to  the  as- 
sociation is  immaterial.  Lease  v.  Pennsyl- 
vania Co.,  10  Ind.  App.  47,  37  N.  E.  423. 

The  acceptance  by  the  wife  of  benefits  due 
from  a  relief  association  after  her  husband's 
death  through  the  negligence  of  the  railroad 
company  does  not  bar  a  recovery  for  such 
wrongful  death  for  the  decedent's  child,  under 
Burns  Rev.  St.  Ind.  (1894)  §  285.  Pitts- 
burgh R.  Co.  V.  Moore,  152  Ind.  345,  53  N.  E. 
290,  44  L.  R.  A.  638. 
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to.  It  is  not  the  signing  of  the  contract  but  the  acceptance  of  benefits  after  the 
accident  that  constitutes  the  release.  The  injured  party  therefore  is  not  stipu- 
lating for  the  future,  but  settling  for  the  past ;  he  is  not  agreeing  to  exempt  the 
company  from  liability  for  negligence,  but  accepting  compensation  for  an  injury 
already  caused  thereby. 

b.  Construction  and  Operation.  Contracts  between  master  and  servant  affect- 
ing the  master's  liability  for  personal  injuries  will  not,  unless  the  intention  to  do  so  is 
manifest,^^  be  construed  so  as  to  give  a  right  of  action  which  would  not  otherwise 
exist,^^  or  to  defeat  a  right  which  would  exist  but  for  the  contract.^^  Where  an  injured 
employee  agrees  to  accept  a  certain  sum  per  week  until  he  shall  have  sufficiently 
recovered  to  return  to  his  work,  in  satisfaction  of  all  claims  for  damages,  the  contract 
means  that  the  payments  shall  not  cease  until  he  shall  have  sufficiently  recovered 
to  return  to  work  of  a  similar  character  to  that  in  which  he  had  been  engaged.^^ 

e.  Avoidanee.  It  is  no  ground  for  the  avoidance  of  a  contract  of  release  that 
the  employee  signed  it  without  reading  it  or  understanding  its  import,  and  that 
he  was  at  a  disadvantage  in  dealing  with  his  employer,  in  the  absence  of  any  evi- 
dence of  fraud,  misrepresentation,  or  undue  influence  nor,  under  a  contract  to 
elect  between  the  benefits  of  a  relief  association  and  his  right  of  action,  can  an 
employee  who  has  accepted  such  benefits  avoid  the  effect  of  such  acceptance  on 
the  ground  that  he  was  not  aware,  at  the  time  of  receiving  the  benefits,  of  the 
strengtli  of  his  case  or  of  the  witnesses  by  whom  it  could  be  established.^ 

d.  Waiver  by  Master.  Where  an  employee  enters  into  an  agreement  with  his 
employer  waiving  all  liability  for  injuries  resulting  from  any  infraction  of  a  rule 
of  the  employer,  an  order  by  the  employer's  representative  to  the  employee  to 
disregard  the  rule  is  a  waiver  of  the  agreement.^^ 

B.  Tools,  Machinery,  Appliances,  and  Places  For  Work^^ — i.  in  gen- 
eral -  a.  Rule  Stated.^^   It  is  the  positive  duty  of  a  master  to  furnish  his  servant  with 


17.  Johnson  v.  Philadelphia,  etc.,  R.  Co., 
163  Pa.  St.  127,  29  Atl.  854. 

18.  Contracts  held  to  defeat  recovery  see 
Fulton  Bag,  etc..  Mills  v.  Wilson,  89  Ga.  318, 
15  S.  E.  322;  Galloway  v.  Western,  etc.,  R. 
Co.,  57  Ga.  512;  Hendricks  v.  Western,  etc., 
R.  Co.,  52  Ga.  467;  Western,  etc.,  R.  Co.  f. 
Strong,  52  Ga.  461. 

Accident  within  risks  assumed  by  master 
see  Phillips  f.  Michaels,  11  Ind.  App.  672,  39 
N.  E.  669. 

19.  The  assumption  by  the  master  of  all 
risks  of  accident  does  not  include  injuries 
caused  by  contributory  negligence.  Phillips 
V.  Michaels,  11  Ind.  App.  672,  39  ^'  E.  669. 

20  A  contract  releasing  from  future  lia- 
bility will  not  be  construed,  in  the  absence 
of  an  express  provision  therefor,  to  apply  to  a 
claim  for  personal  injuries  sustained  before 
the  contract  was  made.  Hughson  t).  Rich- 
mond, etc.,  R.  Co.,  2  App.  Cas.  (D.  C.)  98. 
See  St.  Louis  Southwestern  R.  Co.  v.  Arnold, 
32  Tex.  Civ.  App.  272,  74  S.  W.  819. 

The  release  of  one  railroad  company  from 
liability  for  an  injury  sustained  by  a  col- 
lision between  trains  of  two  different  com- 
panies does  not  operate  to  release  the  other 
company,  in  the  absence  of  any  showing  that 
the  released  company  was  in  any  way  liable 
for  the  injury,  or  that  the  servant  ever 
claimed  that  it  was.  Kentucky,  etc.,  Bridge 
Co.  V.  Hall,  125  Ind.  220,  25  N.  E.  219. 

21.  Springfield  Iron  Co.  Mclntyre,  72 
IlL  App.  444.    See  also  Pierce  v.  Tennessee 


Coal,  etc.,  Co.,  173  U.  S.  1,  19  S.  Ct.  335, 
43  L.  ed.  591  [reversing  81  Fed.  814,  26 
C.  C.  A.  632]. 

22.  New  York  Cent.,  etc.,  R.  Co.  v.  Difen- 
daffer,  125  Fed.  893,  62  C.  C.  A.  1;  Vickers 
V.  Chicago,  etc.,  R.  Co.,  71  Fed.  139. 

Evidence  held  not  to  show  coercion  see 
Eckman  v.  Chicago,  etc.,  R.  Co.,  169  111.  312, 
48  N.  E.  496,  38  L.  R.  A.  750  [affirming  64 

III.  App.  444]. 

23.  Vickers  v.  Chicago,  etc.,  R.  Co.,  71  Fed. 
139. 

24.  Mason  v.  Richmond,  etc.,  R.  Co.,  Ill 
N.  C.  482,  16  S.  E.  698,  32  Am.  St.  Rep. 
814,  18  L.  R.  A.  845. 

25.  Accidental  or  improbable  injury  see 
supra,  IV,  A,  5,  b. 

Assumption  of  risk  see  infra,  IV,  E,  2. 

Concurrent  negligence  of  master  and  fel- 
low servant  see  infra,  IV,  G,  4,  a,  (iv). 

Concurrent  negligence  of  master  and  serv- 
ant as  affecting  assumption  of  risk  see  infra, 

IV,  E,  10. 

Contributory  negligence  of  servant  injured 

see  infra,  IV,  F. 

Liability  of  employer  of  independent  con- 
tractor see  infra,  V,  B,  3,  b.) 

Method  of  work,  rules,  and  orders  see  infra, 
IV,  C. 

Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (ix). 

Warning  and  instructions  to  servant  see 
infra,  IV,  D. 

26.  Assumption  of  risk  see  infra,  IV,  E,  2. 

[IV,  B,  1,  a] 
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reasonably  safe  instrumentalities  wherewith,  and  places  wherein,  to  do  his  work,' 


Covering  and  guarding  dangerous  places  see 

infra,  IV,  B,  5. 

Negligence  of  fellow  servants  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  b. 

Particular  appliances  see  infra,  IV,  B,  4. 

Particular  ways  or  places  see  infra,  IV, 
B,  4. 

27.  A Zabawa.— Code  (1896),  §  1749,  subs. 
1,  makes  a  master  liable  for  injuries  re- 
ceived by  a  servant  owing  to  any  defect  in 
the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  in  the  busi- 
ness of  the  master.  See  Davis  v.  Kornman, 
141  Ala.  479,  37  So.  789;  Sloss-Sheffield 
Steel,  etc.,  Co.  v.  Mobley,  139  Ala.  425,  36 
So.  181;  Houston  Biscuit  Co.  v.  Dial,  135 
Ala.  168,  33  So.  268;  Southern  R.  Co.  v. 
Moore,  128  Ala.  434,  29  So.  659 ;  Clements  v. 
Alabama  Great  Southern  R.  Co.,  127  Ala. 
166,  28  So.  643;  U.  S.  Rolling  Stock  Co.  v. 
Weir,  96  Ala.  396,  11  So.  436;  Anniston 
Pipe-Works  v.  Dickey,  93  Ala.  418,  9  So.  720. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Duffey,  35  Ark.  602. 

California. —  Silveira  v.  Iversen,  128  Cal. 
187,  60  Pac.  687;  McAlpine  v.  Laydon,  115 
Cal.  68,  46  Pac.  865 ;  Pacheco  v.  Judson  Mfg. 
Co.,  113  Cal.  541,  45  Pac.  833;  Mullin  v. 
California  Horseshoe  Co.,  105  Cal.  77,  38  Pac. 
635;  Jager  v.  California  Bridge  Co.,  104 
Cal.  542,  38  Pac.  413;  McNamara  v.  Mac- 
Donough,  102  Cal.  575,  36  Pac;  941;  Malone 
i:  Hawley,  46  Cal.  409.  See  also  Roche  v. 
Llewellyn  Iron  Works  Co.,  140  Cal.  563,  74 
Pac.  147;  Corletti  v.  Southern  Pac.  Co.,  136 
Cal.  642,  69  Pac.  422. 

Colorado. —  Greeley  v.  Foster,  32  Colo.  292, 
75  Pac.  351;  Empson  Packing  Co.  v.  Vaughn, 
27  Colo.  66,  59  Pac.  749;  Roche  v.  Denver, 
etc.,  R.  Co.,  19  Colo.  App.  204,  73  Pac.  880. 

Connecticut. — Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.,  77  Conn.  617,  60  Atl.  115, 
69  L.  R.  A.  936;  Julian  v.  Stony  Creek  Red 
Granite  Co.,  71  Conn.  632,  42  Atl.  994;  Mc- 
Elligott  V.  Randolph,  61  Conn.  157,  22  Atl. 
1094,  29  Am.  St.  Rep.  181. 

Dakota. —  Herbert  v.  Northern  Pac.  R.  Co., 
3  Dak.  38,  13  N.  W.  349,  construing  Civ. 
Code,  §§  1130,  1131. 

Delaware. — Karczewski  v.  Wilmington  City 
R.  Co.,  4  Pennew.  24,  54  Atl.  746;  Strattner 
V,  Wilmington  City  Electric  Co.,  3  Pennew. 
245,  53  Atl.  436;  Croker  v.  Pusey,  etc.,  Co., 
3  Pennew.  1,  50  Atl.  61;  Stewart  v.  Phila- 
delphia, etc.,  R.  Co.,  8  Houst.  450,  17  Atl. 
639.  See  also  Maul  v.  Queen  Anne's  R.  Co., 
1  Pennew.  561,  42  Atl.  990. 

District  of  Columbia. —  Staubley  v.  Poto- 
mac Electric  Power  Co.,  21  App.  Cas.  160; 
Washington  Asphalt  Block,  etc.,  Co.  v. 
Mackey,  15  App.  Cas.  410. 

Florida. —  Green  v.  Sanson,  41  Fla.  94,  25 
So.  332. 

Georgia. —  Riverside  Mills  v.  Jones,  121  Ga. 
33,  48  S.  E.  700;  Babcock  Bros.  Lumber  Co. 
f.  Johnson,  120  Ga.  1030,  48  S.  E.  438 ;  Jack- 
son V.  Merchants',  etc.,  Transp.  Co.,  118  Ga. 
651,  45  S.  E.  254. 

[IV,  B,  1,  a] 


Illinois.— Uhhy  v.  Banks,  209  111.  109,  70 
N.  E.  599  [affirming  110  111.  App.  330]  ;  Bar- 
nett,  etc.,  Record  Co.  v.  Sclilapka,  208  111. 
426,  70  N.  E.  343  [affirming  110  111.  App, 
672]  ;  Morton  v.  Zwierzykowski,  192  111.  328, 
61  N.  E.  413  [afTvrming  91  111.  App.  462]; 
Union  Bridge  Co.  v.  Teehan,  190  111.  374,  60 
N.  E.  533  [affirming  92  111.  App.  259]  ;  Ash- 
ley  Wire  Co.  v.  Mercier,  163  111.  486,  45  N.  E. 
222;  Illinois  Steel  Co.  v.  Schymanowski,  162 
III.  447,  44  N.  E.  876  [affirming  59  111.  App. 
32]  ;  Chicago,  etc.,  R.  Co.  v.  Swett,  45  111. 
197,  92  Am.  Dec.  206;  Pressed  Steel  Car  Co. 
V.  Herath,  110  111.  App.  596;  Decatur  Cereal 
Mill  Co.  V.  Gogerty,  80  111.  App.  632;  Tudor 
Iron  Works  v.  Weber,  31  111.  App.  306  [af-. 
firmed  in  129  111.  535,  21  N.  E.  1078].  See 
also  Ryan  v.  Armour,  166  111.  568,  47  N.  E, 
00  [affirming  67  111.  App.  102]  ;  Huffer  v. 
Herman,  66  111.  App.  481 ;  Parlin,  etc.,  Co.  v, 
Finfrouck,  65  111.  App.  174;  Chicago,  etc.,  R. 
Co.  V.  Du  Bois,  65  111.  App.  142;  Eckels  v. 
Chicago  Ship  Bldg.  Co.,  63  111.  App.  436. 

Indiana. —  Consolidated  Stone  Co.  v.  Mor- 
gan, 160  Ind.  241,  66  N.  E.  696;  Big  Creek 
Stone  Co.  v.  Wolf,  138  Ind.  496,  38  N.  E.  52; 
Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212, 
12  N.  E.  380;  Bradbury  v.  Goodwin,  108  Ind. 
286,  9  N.  E.  302;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181;  Nordyke,  etc.,  Co.  v.  Van  Sant, 
99  Ind.  188;  Indiana,  etc.,  Coal  Co.  v.  Batey, 
34  Ind.  App.  16,  71  N.  E.  191;  Indiana  Mfg. 
Co.  V.  Wells,  31  Ind.  App.  460,  68  N.  E.  319; 
Indiana  Pipe  Line,  etc.,  Co.  v.  Neusbaum,  21 
Ind.  App.  361,  52  N.  E.  471;  Baltimore,  etc., 
R.  Co.  V.  Amos,  20  J  nd.  App.  378,  49  N.  E. 
854;  Lauter  v.  Duckworth,  19  Ind.  App.  o35, 
48  N.  E.  864;  Pennsylvania  Co.  v.  Witte,  15 
Ind.  App.  583,  43  N.  E.  319,  44  N.  E.  377. 

Indian  Territory. —  Purcell  Mill,  etc.,  Co.  v, 
Kirkland,  2  Indian  Terr.  169,  47  S.  W.  311. 

Iowa. —  Fosburg  v.  Phillips  Fuel  Co.,  93 
Iowa  54,  61  N.  W.  400;  Haworth  v.  Seevers 
Mfg.  Co.,  87  Iowa  765,  51  N.  W.  68,  62  N.  W. 
325.  See  also  Miniter  v.  Chicago,  etc.,  R.  Co., 
122  Iowa  46,  96  N.  W.  1108. 

Kansas. —  Cudahy  Packing  Co.  v.  Sedlack, 
09  Kan.  472,  77  Pac.  102;  Emporia  v.  Ko- 
walski,  66  Kan.  64,  71  Pac.  232;  Mirick  v. 
Morton,  62  Kan.  870,  64  Pac.  609;  Atchison, 
etc.,  R.  Co.  V.  McKee,  37  Kan.  592,  15  Pac. 
484. 

Kentucky. —  Quaid  v.  Cornwall,  13  Bush 
601;  Buey  v.  Chess,  etc.,  Co.,  84  S.  W.  563, 
27  Ky.  L.  Rep.  198;  Conrad  Tanning  Co.  v. 
Munsey,  76  S.  W.  841,  25  Ky.  L.  Rep.  936. 

Louisiana. —  Bonnin  v.  Crowley,  112  La. 
1025,  36  So.  842 ;  Collins  v.  H.  F.  Lewis,  etc., 
Co.,  Ill  La.  741,  35  So.  886;  Broadfoot  v. 
Shreveport  Cotton  Oil  Co.,  Ill  La.  467,  35 
So.  643;  Budge  v.  Morgan's,  Louisiana,  etc., 
R.,  etc.,  Co.,  108  La.  349,  32  So.  535,  58 
L.  R.  A.  333;  Gaulden  v.  Kansas  City,  etc., 
R.  Co.,  106  La.  409,  30  So.  889. 

Matne.— Dixon  v.  SAvift,  98  Me.  207,  56 
Atl.  761 ;  Cowett  V.  American  Woolen  Co.,  97 
Me.  543,  55  Atl.  494;  Drapeau  v.  Interna- 
tional Paper  Co.,  96  Me.  299,  52  Atl.  647; 
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and  in  the  performance  of  these  obligations  imposed  by  law,  it  is  essential  that 


Sawyer  v.  Rumford  Falls  Paper  Co.,  90  Me. 
354,  38  Atl.  318,  GO  Am.  St.  Rep.  260.  See 
also  Bessey  v.  Newichawanick  Co.,  94  Me.  61, 
46  Atl.  806. 

Maryland. —  Hearn  v.  Quillen,  94  Md.  39, 
50  Atl.  402;  Hanrathy  r.  Northern  Cent.  R. 
Co.,  46  Md.  280;  Wonder  v.  Baltimore,  etc., 
R.  Co.,  32  Md.  411,  3  Am.  Rep.  143. 

Massachusetts. —  Foster  v.  New  York,  etc., 
R.  Co.,  187  Mass.  21,  72  N.  E.  331;  Fay  v. 
Wilmarth,  183  Mass.  71,  66  N.  E.  410;  Slat- 
tery  v.  Walker,  etc.,  Mfg.  Co.,  179  Mass.  307, 
60  N.  E.  782;  Austin  v.  Fitchburg  R.  Co.,  172 
Mass.  484,  52  N.  E.  527;  Ellis  v.  Pierce,  172 
Mass.  220,  51  N.  E.  974;  Hanlon  v.  Thomp- 
son, 167  Mass.  190,  45  N.  E.  88 ;  Geloneck  v. 
Dean  Steam  Pump  Co.,  165  Mass.  202,  43 
N.  E.  85;  McCauley  v.  Norcross,  155  Mass. 
584,  30  N.  E.  464;  Gustafsen  t\  Washburn, 
etc.,  Mfg.  Co.,  153  Mass.  468,  27  N.  E.  179; 
Rice  V.  King  Philip  Mills,  144  Mass.  229, 
11  N.  E.  101,  59  Am.  Rep.  80.  See  also  Nye 
V.  Button,  187  Mass.  549,  73  N.  E.  654; 
Gauges  v.  Fitchburg  R.  Co.,  185  Mass.  76,  69 
N.  E.  1063;  Alvey  v.  American  Writing 
Paper  Co.,  184  Mass.  234,  68  N.  E.  333; 
Brundige  r.  Dodge  Mfg.  Co.,  183  Mass.  100, 
66  N.  E.  604;  Morris  v.  Walworth  Mfg.  Co., 
181  Mass.  326,  63  N.  E.  910;  Wyman  v. 
Clark,  180  Mass.  173,  62  N.  E.  245;  Haskell 
V.  Cape  Ann  Anchor  Works,  178  Mass.  485, 
59  N.  E.  1113,  4  L.  R.  A.  N.  S.  220;  Harnois 
V.  Cutting,  174  Mass.  398,  54  N.  E.  842; 
McKay  r.  Hand,  168  Mass.  270,  47  N.  E. 
104;  Whittaker  v.  Bent,  167  Mass.  588,  46 
N.  E.  121;  Dolan  v.  Atwater,  167  Mass.  274, 
45  N.  E.  742;  May  v.  Whittier  Mach.  Co., 
154  Mass.  29,  27  N.  E.  768 ;  Palmer  v.  Law- 
rence Mfg.  Co.,  12  Allen  69. 

Michigan. —  Swoboda  v.  Ward,  40  Mich. 
420.  See  also  Wachsmuth  v.  Shaw  Electric 
Crane  Co.,  118  Mich.  275,  76  N.  W.  497; 
Hennig  v.  Globe  Foundry  Co.,  112  Mich.  616, 
71  N.  W.  156;  Voigt  v.  Michigan  Peninsular 
Car  Co.,  112  Mich.  504,  70  N.  W.  1103. 

Minnesota. —  Vant  Hul  v.  Great  Northern 
R.  Co.,  90  Minn.  329,  96  N.  W.  789;  Morris 
V.  Eastern  R.  Co.,  88  Minn.  112,  92  N.  W. 
535;  Jacobson  v.  Johnson,  87  Minn.  185,  91 
N.  W.  465;  Dieters  v.  St.  Paul  Gaslight  Co., 
86  Minn.  474,  91  N.  W.  15;  Gray  v.  Com- 
mutator Co.,  85  Minn.  463,  89  N.  W.  322; 
Attix  V.  Minnesota  Sandstone  Co.,  85  Minn. 
142,  88  N.  W.  436;  Stiller  v.  Bohn  Mfg.  Co., 
80  Minn.  1,  82  N.  W.  981;  Pruke  v.  South 
Park  Foundry,  etc.,  Co.,  68  Minn.  305,  71 
N.  W.  276.  See  also  Gittens  v.  William 
Porten  Co.,  90  Minn.  512,  97  N.  W.  378;  Bell 
V.  Lang,  83  Minn.  228,  86  N.  W.  95. 

Mississippi. —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12,  16  So.  248. 

Missouri. —  Goransson  v.  Riter-Conlev  Mfi?. 
Co.,  186  Mo.  300,  85  S.  W.  338 ;  Lore  i\ '^Amer- 
ican Mfg.  Co.,  160  Mo.  608,  61  S.  W.  678; 
Hoepper  v.  Southern  Hotel  Co.,  142  Mo.  378, 
44  S.  W.  257 ;  Dayharsh  v.  Hannibal,  etc.,  R. 
Co.,  103  Mo.  570,  15  S.  W.  554,  23  Am.  St. 


Rep.  900;  Gibson  v.  Pacific  R.  Co.,  46  Mo. 
163,  2  Am.  Rep.  497;  McDermott  v.  Pacific 
R.  Co.,  30  Mo.  115;  Dean  v.  St.  Louis 
Wooden  ware  Works,  106  Mo.  App.  167,  80 
S.  W.  292;  Robbins  v.  Big  Circle  Min.  Co., 
105  Mo.  App.  78,  79  S.  W.  480;  Reichla  v. 
Gruensfelder,  52  Mo.  App.  43;  Muirhead  v. 
Hannibal,  etc.,  R.  Co.,  19  Mo.  App.  634;  Mc- 
Millan V.  Union  Press-Brick  Works,  6  Mo. 
App.  434.  See  also  Furber  v.  Kansas  City 
Bolt,  etc.,  Co.,  185  Mo.  301,  84  S.  W.  890; 
Chandler  v.  Kansas  City  Missouri  Gas  Co., 
174  Mo.  321,  73  S.  W.  502,  97  Am.  St.  Rep. 
570,  62  L.  R.  A.  474;  Anderson  v.  Forrester- 
Nace  Box  Co.,  103  Mo.  App.  382,  77  S.  W. 
486;  Beckman  v.  Anheuser-Busch  Brewing 
Assoc.,  98  Mo.  App.  555,  72  S.  W.  710. 

Montana. —  Kelley  v.  Fourth  of  July  Min. 
Co.,  16  Mont.  484,  41  Pac.  273. 

Nebraska. —  Huffman  v.  Newman,  55  Nebr. 
713,  76  N.  W.  409;  Ecklund  v.  Chicago,  etc., 
R.  Co.,  52  Nebr.  729,  73  N.  W.  224. 

Neiu  Hampshire. —  Edwards  v.  Tilton  Mills, 
70  N.  H.  574,  50  Atl.  102. 

Neio  Jersey. —  Burns  v.  Delaware,  etc..  Tel. 
Co.,  70  N.  J.  L.  745,  59  Atl.  220,  592,  67 
L.  R.  A.  956 ;  Tompkins  v.  Marine  Engine, 
etc.,  Co.,  70  N.  J.  L.  330,  58  Atl.  393;  Mc- 
Donald V.  Standard  Oil  Co.,  69  N.  J.  L.  445, 
55  Atl.  289. 

New  York.— Welle  v.  Celluloid  Co.,  175 
N.  Y.  401,  67  N.  E.  609  [reversing  52  N.  Y. 
App.  Div.  522,  65  N.  Y.  Suppl.  370]  ;  Rosa 
V.  Volkening,  173  N.  Y.  590,  65  N.  E.  1122 
[affirming  64  N.  Y.  App.  Div.  426,  72  N.  Y. 
Suppl.  236];  Dorney  v.  O'Neill,  172  N.  Y. 
595,  64  N.  E.  1120  [affirming  60  N.  Y.  App. 
Div.  19,  69  N.  Y.  Suppl.  729]  ;  Yaw  v.  Whit- 
more,  167  N.  Y.  605,  60  N.  E.  1123  [affirming 
46  N.  Y.  App.  Div.  422,  61  N.  Y.  Suppl.  731] ; 
Stimper  v.  Fuchs,  etc.,  Mfg.  Co.,  161  N.  Y. 
636,  57  N.  E.  1125  [affirming  26  N.  Y.  App. 
Div.  333,  49  N.  Y.  Suppl.  785] ;  Doing  v.  New 
York,  etc.,  R.  Co.,  151  N.  Y.  579,  45  N.  E. 
1028  [reversing  73  Hun  270,  26  N.  Y.  Suppl. 
405] ;  De  Graff  V.  New  York  Cent.,  etc.,  R. 
Co.,  76  N.  Y.  125;  McConnell  i\  Morse  Iron 
W^orks,  etc.,  Co.,  102  N.  Y.  App.  Div.  324,  02 
N.  Y.  Suppl.  477;  Wood  v.  New  York  Cent., 
etc.,  R.  Co.,  93  N.  Y.  App.  Div.  53,  86  N.  Y. 
Suppl.  817;  Leaux  v.  New  York,  87  N.  Y. 
App.  Div.  405,  84  N.  Y.  Suppl.  511;  Muhlens 
V.  Obermeyer,  83  N.  Y.  App.  Div.  88,  82 
N.  Y.  Suppl.  527 ;  Wagner  v.  New  York,  etc., 
R.  Co.,  76  N.  Y.  App.  Div.  552,  78  N.  Y. 
Suppl.  696 ;  Fink  v.  Slade,  66  N.  Y.  App.  Div. 
105,  72  N.  Y.  Suppl.  821;  Butler  v.  New 
York,  etc.,  R.  Co.,  42  N.  Y.  App.  Div.  280,  58 
N.  Y.  Suppl.  1061;  Dodd  v.  Bell,  15  N.  Y. 
App.  Div.  258,  44  N.  Y.  Suppl.  198;  Garety  v. 
King.  9  N.  Y.  App.  Div.  443,  41  N.  Y.  Suppl. 
633;  Tomaselli  V.  John  Griffiths  Cvcle  Corp., 
9  N.  Y.  App.  Div.  127,  41  N.  Y.  Suppl.  51; 
Boardman  v.  Brown,  44  Hun  336;  Dunn  v. 
Connell,  20  Misc.  727,  46  N.  Y.  Suppl.  684. 
See  also  Welsh  v.  Cornell,  168  N.  Y.  508,  61 
N.  E.  891;  Cowhill  v.  Roberts,  144  N.  Y. 
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regard  should  be  had  not  only  to  the  character  of  the  work  to  be  performed  but 


G49,  39  N.  E.  493  [affirming  71  Hun  127,  24 
N.  Y.  Suppl.  533]  ;  Baker  v.  Empire  Wire 
Co.,  102  N.  Y.  App.  Div.  125,  92  N.  Y.  Suppl. 
355 ;  Hackett  v.  Masterson,  88  N.  Y.  App. 
Div.  73,  84  N.  Y.  Suppl.  751;  Bookman  v. 
Masterson,  83  N.  Y.  App.  Div.  4,  81  N.  Y. 
Suppl.  962 ;  Corbett  v.  St.  Vincent's  Indus- 
trial School,  79  N.  Y.  App.  Div.  334,  79  N.  Y. 
Suppl.  369;  Brown  v.  Terry,  67  N.  Y.  App. 
Div.  223,  73  N.  Y.  Suppl.  733;  Hesketh  v. 
New  York  Cent.,  etc.,  R.  Co.,  37  N.  Y.  App. 
Div.  78,  55  N.  Y.  Suppl.  898;  D'Arcy  v.  Long 
Island  R.  Co.,  34  N.  Y.  App.  Div.  275,  54 
N.  Y.  Suppl.  553 ;  Sullivan  v.  Third  Ave.  R. 
Co.,  19  N.  Y.  App.  Div.  195,  45  N.  Y.  Suppl. 
1083;  Doyle  v.  White,  9  N.  Y.  App.  Div.  521, 
35  N.  Y.  Suppl.  760,  41  N.  Y.  Suppl.  628 
[affirming  35  N.  Y.  Suppl.  760]  ;  Whallon  v. 
Sprague  Electric  Elevator  Co.,  1  N,  Y.  App. 
Div.  264,  37  N.  Y.  Suppl.  174;  Smith  v.  Em- 
pire Transp.  Co.,  89  Hun  588,  35  N.  Y.  Suppl. 
534;  Griffiths  v.  New  Jersey,  etc.,  R.  Co.,  5 
Misc.  320,  25  N.  Y.  Suppl.  812  [affirmed  in 
8  Misc.  3,  28  N.  Y.  Suppl.  75]  ;  Rikel  v.  Fer- 
guson, 5  N.  Y.  Suppl.  774  [affirmed  in  117 
N.  Y.  658,  22  N.  E.  1134] ;  Van  Horn  v.  Bos- 
ton, etc.,  R.  Co.,  4  N.  Y.  St.  782;  Cooke  v. 
Lalance,  etc.,  Mfg.  Co.,  1  N.  Y.  St.  590. 

North  Carolina. —  Womble  v.  Merchants' 
Grocery  Co.,  135  N.  C.  474,  47  S.  E.  493; 
Marks  v.  Harriet  Cotton  Mills,  135  N.  C.  287, 
47  S.  E.  432;  Myers  v.  Concord  Lumber  Co., 
129  N.  C.  252,  39  S.  E.  960;  Wright  v. 
Southern  R.  Co.,  122  N.  C.  959,  30  S.  E.  348 ; 
Hardy  v.  Carolina  Cent.  R.  Co.,  76  N.  C.  5. 

North  Dakota. —  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  D.  128,  49  N.  W.  655,  33  Am.  St. 
Rep.  756. 

Ohio. —  See  Scanlon  v.  Lake  Shore,  etc.,  R. 
Co.,  24  Ohio  Cir.  Ct.  256. 

Oregon. —  Miller  v.  Inman,  40  Oreg.  161, 
66  Pac.  713;  Anderson  v.  Bennett,  16  Oreg. 
515,  19  Pac.  765,  8  Am.  St.  Rep.  311;  Stone 
V.  Oregon  City  Mfg.  Co.,  4  Oreg.  52.  See 
also  Duntley  v.  Inman,  42  Oreg.  334,  70 
Pac.  529,  59  L.  R.  A.  785. 

Pennsylvania. —  Finnerty  v.  Burnham,  205 
Pa.  St.  305,  54  Atl.  996 ;  Winters  v.  Boll,  204 
Pa.  St.  41,  53  Atl.  529 ;  Honifus  V.  Chambers- 
burg  Engineering  Co.,  196  Pa.  St.  47,  46  Atl. 
259;  Vanesse  v.  Catsburg  Coal  Co.,  159  Pa. 
St.  403,  28  Atl.  200.  See  also  Faber  v.  Car- 
lisle Mfg.  Co.,  126  Pa.  St.  387,  17  Atl.  621. 

Rhode  Island. —  Collins  v.  Harrison,  25  R.  I. 
489,  56  Atl.  678,  64  L.  R.  A.  156;  Disano  v. 
New  England  Steam  Brick  Co.,  20  R.  I.  452, 
40  Atl.  7.  See  also  Briggs  v.  Callender,  etc., 
Co.,  23  R.  L  359,  50  Atl.  653. 

South  Carolina. —  Koon  v.  Southern  R.  Co., 
69  S.  C.  101,  48  S.  E.  86;  Carson  v.  Southern 
R.  Co.,  68  S.  C.  55,  46  S.  E.  525  [affirmed  in 
194  U.  S.  136,  24  S.  Ct.  609,  48  L.  ed.  907]  ; 
Sims  V.  Southern  R.  Co.,  66  S.  C.  520,  45 
S.  E.  90 ;  Rinake  v.  Victor  Mfg.  Co.,  58  S.  C. 
360,  36  S.  E.  700.  See  also  Gunter  v.  Gran- 
iteville  Mfg.  Co.,  15  S.  C.  443. 

Tennessee. — ■  Central  Mfg  Co.  v.  Cotton, 
108  Tenn.  63,  65  S.  W.  403;  Whitelaw  v. 
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Memphis,  etc.,  R.  Co.,  16  Lea  391,  1  S.  W. 
37.  See  also  National  Fertilizer  Co.  v. 
Travis,  102  Tenn.  16,  49  S.  W.  832. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Dela- 
hunty,  53  Tex.  206 ;  San  Antonio  Foundry 
Co.  V.  Drish,  (Civ.  App.  1905)  85  S.  W.  440; 
St.  Louis,  etc.,  R.  Co.  v.  Arnold,  (Civ.  App. 
1903)  74  S.  W.  819;  Gulf,  etc.,  R.  Co.  v. 
Hayden,  29  Tex.  Civ.  App.  280,  68  S.  W.  530 ; 
Wells  V.  Page,  29  Tex.  Civ.  App.  489,  68 
S.  W.  528;  Ladonia  Cotton  Oil  Co.  v.  Shaw, 
27  Tex.  Civ.  App.  65,  65  S.  W.  693;  .Galves- 
ton, etc.,  R.  Co.  V.  Newport,  26  Tex.  Civ.  App. 
583,  65  S.  W.  657  ;  Gulf,  etc.,  R.  Co.  v.  De- 
laney,  22  Tex.  Civ.  App.  427,  55  S.  W.  538; 
San  Antonio,  etc.,  R.  Co.  v.  Brooking,  (Civ. 
App.  1899)  51  S.  W.  537  ;  Hillsboro  Oil  Co. 
V.  White,  (Civ.  App.  1897)  41  S.  W.  874. 

Utah. —  Boyle  v.  Union  Pac.  R.  Co.,  25 
Utah  420,  71  Pac.  988;  Hill  v.  Southern  Pac. 
Co.,  23  Utah  94,  63  Pac.  814. 

Vermont. —  Geno  v.  Fall  Mountain  Paper 
Co.,  68  Vt.  568,  35  Atl.  475.  See  also  Noyes 
V.  Smith,  28  Vt.  59,  65  Am.  Dec.  222. 

Virginia. —  Richmond,  etc.,  R.  Co.  V.  Nor- 
ment,  84  Va.  167,  4  S.  E.  211,  10  Am.  St. 
Rep.  827 ;  Baltimore,  etc.,  R.  Co.  v.  McKenzie, 
81  Va.  71.  See  also  Riverside  Cotton  Mills  v. 
Green,  98  Va.  58,  34  S.  E.  963. 

Washington. — Hencke  v.  Babcock,  24  Wash. 
556,  64  Pac.  755 ;  McDonough  v.  Great  North- 
ern R.  Co.,  15  Wash.  244,  46  Pac.  334. 

West  Virginia. —  Williams  v.  Belmont  Coal, 
etc.,  Co.,  55  W.  Va.  84.  46  S.  E.  802;  Giebell 
V.  Collins  Co.,  54  W.  Va.  518,  46  S.  E.  569. 

Wisconsin. —  Suter  v.  Park,  etc..  Lumber 
Co.,  90  Wis.  118,  62  N.  W.  927. 

United  States. —  Armour  v.  Hahn,  1 1 1  U.  S. 
313,  4  S.  Ct.  433,  28  L.  ed.  440;  Hough  r. 
Texas,  etc.,  R.  Co.,  100  U.  S.  213,  25  L.  ed. 
612;  Bunker  Hill,  etc.,  Min.,  etc.,  Co.  r. 
Jones,  130  Fed.  813,  65  C.  C.  A.  363;  Harder, 
etc.,  Min.  Co.  v.  Schmidt,  104  Fed.  282,  43 
C.  C.  A.  532;  O'Rorke  v.  Union  Pac.  R.  Co., 
22  Fed.  189 ;  Johnson  v.  Armour,  18  Fed.  490, 
5  McCrary  629.  See  also  Garnett  v.  Phoenix 
Bridge  Co.,  98  Fed.  192. 

England. —  Cameron  v.  Nystrom,  [1893] 
A.  C.  308,  7  Aspin.  320,  57  J.  P.  550,  62 
L.  J.  P.  C.  85,  68  L.  T.  Rep.  N.  S.  772,  1  Re- 
ports 362;  Williams  v.  Birmingham  Batterv, 
etc.,  Co.,  [1899]  2  Q.  B.  338,  68  L.  J.  Q.  B. 
918,  81  L.  T.  Rep.  N.  S.  62,  47  Wkly.  Rep. 
680;  Tate  v.  Latham,  [1897]  1  Q.  B.  502,  66 
L.  J.  Q.  B.  349,  76  L.  T.  Rep.  N.  S.  336,  45 
Wkly.  Rep.  400;  Sevmour  v.  Maddox,  16  Q.  B. 
326,  15  Jur.  723,  "^20  L.  J.  Q.  B.  327,  71 
E.  C.  L.  326;  Indermaur  v.  Dames,  L.  R.  1 
C.  P.  274;  Mellors  V.  Shaw,  1  B.  &  S.  437,  7 
Jur.  N.  S.  845,  30  L.  J.  Q.  B.  333,  9  Wkly. 
Rep.  748,  101  E.  C.  L.  437 :  Wi[Tmore  v.  Jav, 
5  Exch.  354,  14  Jur.  837,  19  L.  J.  Exch.  300; 
Webb  V.  Rennie,  4  F.  &  F.  608;  Roberts  v. 
Smith,  2  H.  &  N  213,  3  Jur.  N.  S.  469,  26 
L.  J.  Exch.  319,  5  Wkly.  Rep.  581;  Carter  r. 
Clarke,  78  L.  T.  Rep.  N.  S.  76 ;  iMurphv  v. 
Phillips,  35  L.  T.  Rep.  N.  S.  477,  24  Wklv. 
Rep.  647 ;  Fowler  v.  Lock,  30  L.  T.  Rep.  N.  S. 
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also  to  the  ordinary  hazards  of  the  employment;^  and  the  servant  may  assume 
that  the  master  lias  performed  such  duty.^^  This  rule  does  not  apply  where  the 
servant  makes  an  improper  or  unusual  use  of  the  appliances  furnished  him,^ 
or  where  the  place  becomes  unsafe  during  the  progress  of  the  work.^^ 


800;  Weems  v.  Mathieson,  4  Macq.  H.  L. 
215. 

Canada. —  Miller  v.  King,  34  Can.  Sup.  Ct. 
710;  Durand  v.  Asbestos,  etc.,  Co.,  19  Quebec 
Super.  Ct.  39  {affirmed  in  30  Can.  Sup.  Ct. 
285]  ;  Ferguson  v.  Gait  Public  School  Bd.,  27 
Ont.  App.  480;  Wilson  i\  Boulter,  2G  Ont. 
App.  184;  O'Connor  v.  Hamilton  Bridge  Co., 

25  Ont.  12;  Caldwell  v.  Mills,  24  Ont.  462; 
Markle  v.  Donaldson,  7  Ont.  L.  Rep.  376; 
Sim  V.  Dominion  Fish  Co.,  2  Ont.  L.  Rep. 
69;  Scanlon  v.  Detroit  Bridge,  etc..  Works, 
16  Quebec  Super.  Ct.  264. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  171,  178,  179,  199,  203. 

Duty  to  furnish  safe  ways  used  in  work. — 
Iroquois  Furnace  Co.  r.  McCrea,  91  111.  App. 
337  [affirmed  in  191  111.  340,  61  N.  E.  79]  ; 
Indiana  Pipe-Line,  etc.,  Co.  v.  Neusbaum,  21 
Ind.  App.  361,  52  N.  E.  471;  Lauter  v.  Duck- 
worth, 19  Ind.  App.  535,48  N.  E.  864;  Ferris 
V.  Hernsheim,  51  La.  Ann.  178,  24  So.  771; 
Buzzell  V.  Laconia  Mfg.  Co.,  48  Me.  113,  77 
Am.  Dec.  212;  Johnson  v.  Field-Thurber  Co., 
171  Mass.  481,  51  N.  E.  18 ;  Hanlon  v.  Thomp- 
son, 167  Mass.  190,  45  N.  E.  88 ;  Gustafsen  v. 
Washburn,  etc.,  Mfg.  Co.,  153  Mass.  408,  27 
N.  E.  179;  Irraer  v.  St.  Louis  Brewing  Co., 
69  Mo.  App.  17;  Edwards  v.  Tilton  Mills,  70 
N.  H.  574,  50  Atl.  102;  Dorney  v.  O'Neill,  GO 
N.  Y.  App.  Div.  19,  69  N.  Y.  Suppl.  729; 
Kiras  v.  Nichols  Chemical  Co.,  59  N.  Y.  App. 
Div.  79,  69  N.  Y.  Suppl.  44;  Cavanagh  v. 
O'Neill,  27  N.  Y.  App.  Div.  48,  50  N.  Y. 
Suppl.  207;  Millen  v.  New  York  Cent.,  etc., 
R.  Co.,  20  N.  Y.  App.  Div.  92,  46  N.  Y. 
Suppl.  748 ;  Cheevers  v.  Ocean  Steamship  Co., 

26  Misc.  193,  55  N.  Y.  Suppl.  445.  See  Mc- 
Cann  v.  Atlantic  Mills,  20  R.  I.  566,  40  Atl. 
500  ;  Rinake  v.  Victor  Mfg.  Co.,  58  S.  C.  360, 
36  S.  E.  700 ;  Powers  i\  Standard  Oil  Co.,  53 
S.  C.  358,  31  S.  E.  276;  Carlson  v.  Wilkeson 
Coal,  etc.,  Co.,  19  Wash.  473,  53  Pac.  725; 
Craig  f.  The  Saratoga,  87  Fed.  349.  See  also 
Mclntire  v.  White,  171  Mass.  170,  50  N.  E. 
524;  Olsen  f.  Andrews,  168  Mass.  261,  47 
N.  E.  90;  Neumeister  v.  Eggers,  29  N.  Y. 
App.  Div.  385,  51  N.  Y.  Suppl.  481. 

Where  the  servant  is  himself  employed  to 
repair  the  defect  through  which  he  is  injured, 
the  rule  does  not  apply.  Kleine  v.  S.  E. 
Freunds  Sons  Shoe,  etc.,  Co.,  91  Mo.  App. 
102.  See  also  Indiana,  etc.,  Coal  Co.  v.  Batey, 
34  Ind.  App.  16,  71  N.  E.  191. 

The  selection  of  the  particular  appliance  to 
be  used  is  no  part  of  the  master's  duty,  where 
a  number  of  safe  appliances  adapted  to  the 
work  are  within  reach  of  an  experienced  serv- 
ant. Haskell  r.  Cape  Ann  Anchor  Works, 
178  Mass.  485,  59  N.  E.  1113,  4  L.  R.  A.  N.  S. 
220.  See  also  Amburg  r.  International  Paper 
Co.,  97  Me.  327,  54  Atl.  765. 

Where  an  appliance  is  used  as  a  temporary 
incident  of  a  particular  job,  an  employer  is 


not  liable  for  an  injury  resulting  from  defects 
therein.  Harnois  v.  Cutting,  174  Mass.  398, 
54  N.  E.  842. 

That  an  appliance  may  become  dangerous 
if  carelessly  used  is  not  a  test  of  the  mas- 
ter's liability.  Donohoe  v.  Lonsdale  Co.,  25 
R.  I.  187,  55  Atl.  326.  See  also  Smith  v. 
Foster,  93  111.  App.  138;  Tobin  v.  Friedman 
Mfg.  Co.,  67  111.  App.  149,  apparatus  adopted 
by  servant  for  his  own  convenience. 

Particularly  dangerous  appliances  may  be 
employed,  when  necessary,  provided  precau- 
tions are  taken  to  reduce  the  danger  to  a  con- 
dition of  reasonable  safety.  Welch  v.  Bath 
Iron  Works,  98  Me.  361,  57  Atl.  88. 

A  machine  which  works  improperly  is  a  de 
fective  machine,   irrespective  of   the  cause. 
Mallen  v.  Waldowski,  101  111.  App.  367;  Nor- 
ton V.  Sczpurak,  70  111.  App.  686. 

Not  master's  duty  to  see  to  proper  con- 
struction of  machinery  see  Strange  v.  Mc- 
Cormick,  1  Phila.  (Pa.)  156. 

Rule  limited  to  places  permanent  in  char- 
acter see  Greeley  v.  Foster,  32  Colo.  292,  75 
Pac.  351. 

Where  a  precaution  is  impossible  without 
serious  interference  with  the  work,  negli- 
gence cannot  be  predicated  upon  a  failure  to 
take  it.  McDonnell  v.  Illinois  Cent.  R.  Co., 
105  Iowa  459,  75  N.  W.  336. 

28.  Pressed  Steel  Car  Co.  i\  Herath,  110 
111.  App.  596;  Robinson  v.  Blake  Mfg.  Co., 
143  Mass.  528,  10  N.  E.  314;  Dayharsh  v. 
Hannibal,  etc.,  R.  Co.,  103  Mo.  570,  15  S.  W. 
554,  23  Am.  St.  Rep.  900;  Hysell  v.  Swift,  78 
Mo.  App.  39;  Bunker  Hill,  etc.,  Min.,  etc., 
Co.  V.  Jones,  130  Fed.  813,  65  C.  C.  A.  363; 
Union  Pac.  R.  Co.  v.  Jarvi,  53  Fed.  65,  3 
C.  C.  A.  433. 

29.  San  Antonio,  etc.,  R.  Co.  v.  Brooking, 
(Tex.  Civ.  App.  1899)  51  S.  W.  537.  And 
see  cases  cited  supra,  note  27. 

30.  See  infra,  IV,  B,  8,  b. 

31.  Oleson  v.  Maple  Grove  Coal,  etc.,  Co., 
115  Iowa  74,  87  N.  W.  736.  See  also  Clark  v. 
Liston,  54  111.  App.  578 ;  Beique  v.  Hosmer, 
169  Mass.  541,  48  N.  E.  338;  McCann  f.  Ken- 
nedy, 167  Mass.  23,  44  N.  E.  1055 ;  Carlson  v. 
Oregon  Short  Line,  etc.,  R.  Co.,  21  Oreg.  450, 
28  Pac.  497;  Durst  r.  Carnegie  Steel  Co.,  173 
Pa.  St.  162,  33  Atl.  1102;  Walton  v.  Bryn 
Mawr  Hotel  Co.,  160  Pa.  St.  3,  28  Atl.  438; 
Weideman  v.  Tacoma  R.,  etc.,  Co.,  7  Wash. 
517,  35  Pac.  414;  Porter  r.  Silver  Creek,  etc., 
Coal  Co.,  84  Wis.  418,  54  N.  W.  1019;  Armour 
V.  Hahn,  111  U.  S.  313,  4  S.  Ct.  433,  28  L.ed. 
440;  Finalyson  v.  Utica  Min.,  etc..  Co.,  67 
Fed.  507,  14  C.  C.  A.  492;  Gulf,  etc.,  R.  Co. 
V.  Jackson,  65  Fed.  48,  l'^  C.  C.  A.  507. 

Where  the  danger  could  have  been  entirely 
obviated  at  slight  expense,  the  master  is 
liable.  Barnett,  etc.,  Co.  v.  Schlapka,  208 
111.  426,  70  N.  E.  343  [affirming  110  111.  App. 
672]. 

[IV,  B.  1,  aj 
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b.  Degree  of  Care  Required.^^  The  master  is  not  an  insurer  of  liis  servant's 
safetj,^^  but  is  only  required  to  exercise  such  ordinary  care  and  diligence  as  may 
be  reasonable  in  view  of  the  work  to  be  performed  and  the  dangers  incident  to 
the  employment.^*    Nevertheless  the  degree  of  care  which  the  law  requires  of  the 


32.  Buildings  see  injra,  IV,  B,  4,  a,  (in). 
Inspection  see  infra,  IV,  B,  6. 

Master*s  knowledge  of  defect  see  infra,  IV, 
B,  7. 

Railroads  see  infra,  IV,  B,  4,  b. 
Repairs  see  in:fra,  IV,  B,  6. 

33.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Allen,  78  Ala.  494. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Duffey,  35  Ark.  602. 

California. —  Brymer  v.  Southern  Pac.  Co., 

90  Cal.  496,  27  Pac.  371. 

Colorado.— Wells,  v.  Coe,  9  Colo.  159,  11 
Pac.  50. 

Georgia. —  Robert  Portner  Brewing  Co.  v. 
Cooper,  116  Ga.  171,  42  S.  E.  408. 

Illinois. —  Indianapolis,  etc.,  R.  Co.  v.  Toy, 

91  111.  474,  33  Am.  Rep.  57;  Columbus,  etc., 
R.  Co.  V.  Troesch,  68  111.  545,  18  Am.  Rep. 
578;  Toledo,  etc.,  R.  Co.  v.  Conroy,  61  111. 
162;  Chicago,  etc.,  R.  Co.  v.  Piatt,  14  111. 
App.  346;  Wabash,  etc.,  R.  Co.  v.  Fenton,  12 
111.  App.  417;  Chicago,  etc.,  R.  Co.  v.  Brago- 
nier,  11  111.  App.  516;  Chicago,  etc.,  R.  Co.  v. 
Mahoney,  4  111.  App.  262. 

Indiana. — Indianapolis,  etc.,  R.  Co.  v.  Love, 
10  Ind.  554. 

Iowa. —  Fosburg  v.  Phillips  Fuel  Co.,  93 
Iowa  54,  61  N.  W.  400. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Weaver, 
35  Kan.  412,  11  Pac.  408,  57  Am.  Rep.  176; 
Atchison,  etc.,  R.  Co.  v.  Wagner,  33  Kan.  660, 
7  Pac.  204. 

Kentucky. — Wilson  v.  Chess,  etc.,  Co.,  117 
Ky.  567,  78  S.  W.  453,  25  Ky.  L.  Rep. 
1655. 

Louisiana. —  Smith  v.  Sellars,  40  La.  Ann. 
527,  4  So.  333. 

Maryland. —  O'Connell  V.  Baltimore,  etc., 
R.  Co.,  20  Md.  212,  83  Am.  Dec.  549. 

Massachusetts. —  Flynn  v.  Beebe,  98  Mass. 
575. 

Michigan. —  Batterson  v.  Chicago,  etc.,  R. 
Co.,  49  Mich.  184,  13  N.  W.  508. 

Missouri. —  Siela  v.  Hannibal,  etc.,  R.  Co., 
82  Mo.  430;  Porter  v.  Hannibal,  etc.,  R.  Co., 
71  Mo.  66,  36  Am.  Rep.  454;  Glasscock  v. 
Swofford  Bros.  Dry  Goods  Co.,  (App.  1903) 
74  S.  W.  1039. 

Nebraska. —  Lincoln  St.  R.  Co.  v.  Cox,  48 
Nebr.  807,  67  N.  W.  740. 

New  York. —  Biddiscombe  v.  Cameron,  161 
N.  Y.  637,  57  N.  E.  1104  [affirming  35  N.  Y. 
App.  Div.  561,  55  N.  Y.  Suppl.  127];  Probst 
V.  Delamater,  100  N.  Y.  266,  3  N.  E.  184; 
Pointon  v.  Northern  Cent.  R.  Co.,  83  N.  Y. 
7 ;  Warner  v.  Erie  R.  Co.,  49  Barb.  558 ;  Lee 
V.  Barrow  Steamship  Co.,  14  Daly  230,  6 
N.  Y.  St.  285;  Frank  V.  Otis,  15  N.  Y.  St. 
681. 

North  Carolina. — Pleasants  v.  Raleigh,  etc.. 
Air  Line  R.  Co.,  95  N.  C.  195. 

Ohio. —  Mad  River,  etc.,  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  67  Am.  Dec.  312;  Davies  v. 
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Griffith,  11  Ohio  Dec.  (Reprint)  495,  27 
Cine.  L.  Bui.  180. 

Oregon. —  Nutt  v.  Southern  Pac.  Co.,  25 
Oreg.  291,  35  Pac.  653. 

Pennsylvania. —  Sykes  v.  Packer,  99  Pa.  St. 
465;  Green,  etc.,  St.  Pass.  R.  Co.  v.  Bresmer, 
97  Pa.  St.  103. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  Jones, 
9  Heisk.  27. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Dela- 
hunty,  53  Tex.  206. 

Washington. —  Watts  V.  Hart,  7  Wash.  178, 
34  Pac.  423,  771. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  S.  Ct.  491,  39  L.  ed. 
624;  Washington,  etc.,  R.  Co.  v.  McDade,  135 
U.  S.  554,  10  S.  Ct.  1044,  34  L.  ed.  235; 
Texas,  etc.,  R.  Co.  v.  Thompson,  70  Fed.  944, 
71  Fed.  531,  17  C.  C.  A.  524;  The  Lizzie 
Frank,  31  Fed.  477;  Woodworth  v.  St.  Paul, 
etc.,  R.  Co.,  18  Fed.  282,  2  McCrary  574. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  172. 

34.  Alabama. —  Going  v.  Alabama  Steel, 
etc.,  Co.,  141  Ala.  537,  37  So.  784;  Davis  v. 
Kornman,  141  Ala.  479,  37  So.  789;  Mobile, 
etc.,  R.  Co.  V.  Thomas,  42  Ala.  672. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Jager- 
man,  59  Ark.  98,  26  S.  W.  591;  Little  Rock, 
etc.,  R.  Co.  V.  Eubanks,  48  Ark.  460,  3  S.  W. 
808,  3  Am.  St.  Rep.  245. 

California. —  Dolan  v.  Sierra  R.  Co.,  135 
Cal.  435,  67  Pac.  686;  Brymer  v.  Southern 
Pac.  Co.,  90  Cal.  496,  27  Pac.  371. 

Colorado. — ^^Last  Chance  Min.,  etc.,  Co,  v. 
Ames,  23  Colo.  167,  47  Pac.  382;  Roche  v. 
Denver,  etc.,  R.  Co.,  19  Colo.  App.  204,  73 
Pac.  880. 

Delaioare. —  Boyd  v.  Blumenthal,  3  Pennew. 
564,  52  Atl.  330;  Croker  v.  Pusey,  etc.,  Co., 
3  Pennew.  1,  50  Atl.  61 ;  Huber  v.  Jackson, 
etc.,  Co.,  1  Marv.  374,  41  Atl.  92;  Diamond 
State  Iron  Co.  v.  Giles,  7  Houst.  557,  11  Atl. 
189. 

Florida. —  Green  v.  Sansom,  41  Fla.  94,  25 
So.  332. 

Georciia. —  Babcock  Bros.  Lumber  Co.  v. 
Johnson,  120  Ga.  1030,  48  S.  E.  438;  Hunt- 
ing V.  Quarterman,  120  Ga.  344,  47  S.  E. 
928;  Chenall  v.  Palmer  Brick  Co.,  117  Ga. 
106,  43  S.  E.  443;  Central  R.,  etc.,  Co.  v. 
Ryles,  84  Ga.  420,  11  S.  E.  499;  Western, 
etc.,  R.  Co.  V.  Bishop,  50  Ga.  465. 

Illinois. —  Pioneer  Fireproof  Constr.  Co.  v. 
Howell,  189  111.  123,  59  N.  E.  535  {affirming 
90  111.  App.  122];  Ross  v.  Shanley,  185  111. 
390,  56  N.  E.  1105  [affirming  86  111.  App. 
144]  ;  Toledo,  etc.,  R.  Co.  V.  Fredericks,  71 
111.  294;  Illinois  Terminal  R.  Co.  v.  Thomp- 
son, 112  111.  App.  463  [affirmed  m  210  111. 
226,  71  N.  E.  328]  ;  McCormick  Harvesting 
Mach.  Co.  V.  Wojciechowski,  111  111.  App. 
641;  Wabash  R.  Co.  v.  Burress,  111  111.  App. 
258;  Allen  B.  Wrisley  Co.  v.  Burke,  106  111. 
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master  is  greater  than  that  which  is  required  of  the  servant,  and  the  master 


App.  30;  Illinois  Steel  Co.  v.  Ryska,  102  111. 
App.  347  [affirmed  in  200  111.  280,  65  N.  E. 
734]  ;  Eckhart,  etc.,  Milling  Co.  v.  Schaefer, 
101  111.  App.  500;  American  Malting  Co.  v. 
Lelivelt,  101  111.  App.  320;  Meyer  u.  Meyer, 
101  111.  App.  92,  86  111.  App.  417;  Rock 
Island  Sash,  etc.,  Works  v.  Pohlman,  99  111. 
App.  670;  Himrod  Coal  Co.  v.  Clark,  99  111. 
App.  332  [affirmed  in  197  111.  514,  64  N.  E. 
282] ;  Hass  v.  Chicago,  etc.,  R.  Co.,  97  111. 
App.  624;  Street's  Western  Stable  Car  Line 
V.  Bonander,  97  111.  App.  601  [affirmed  in  190 
111.  15,  63  N.  E.  688]  ;  Western  Stone  Co.  v. 
Muscial,  96  111.  App.  288  [affirmed  in  196 
111.  382,  63  N.  E.  664,  89  Am.  St.  Rep. 
325] ;  Western  Screw  Co.  v.  Johnson,  86  111. 
App.  89;  American  Glucose  Co.  v.  Lavin,  81 
111.  App.  482;  Wabash  R.  Co.  v.  Farrell,  79 
111.  App.  508;  Chicago,  etc.,  R.  Co.  v.  Garner, 
78  111.  App.  281;  Gormully,  etc.,  Mfg.  Co.  v. 
Olsen,  72  111.  App.  32 ;  Belleville  Pump,  etc.. 
Works  i\  Bender,  69  111.  App.  189 ;  Cleveland, 
etc.,  R.  Co.  V.  Seisor,  55  111.  App.  685 ;  Illinois 
Cent.  R.  Co.  r.  Barslow,  55  111.  App.  203; 
Rice,  etc..  Malting  Co.  v.  Paulsen,  51  111. 
App.  123;  McCarthy  v.  Muir,  50  111.  App. 
510;  Peoria,  etc.,  R.  Co.  v.  Hardwick,  48  111. 
App.  562. 

Indiana. —  Consumers'  Paper  Co.  v.  Eyer, 
160  Ind.  424,  66  N.  E.  994;  Wabash  Paper 
Co.  V.  Webb,  146  Ind.  303,  45  K  E.  474; 
Krueger  v.  Louisville,  etc.,  R.  Co.,  Ill  Ind. 
51,  11  N.  E.  957;  Chicago,  etc.,  R.  Co.  v. 
Lee.  29  Ind.  App.  480,  64  N.  E.  675 ;  Southern 
Indiana  R.  Co.  v.  Moore,  29  Ind.  App.  52,  63 
N.  E.  863. 

loica. —  Lanza  v.  Le  Grand  Quarry  Co.,  115 
Iowa  299,  88  N.  W.  805 ;  Cooper  v.  Iowa  Cent. 
R.  Co.,  44  Iowa  134. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v.  Ryan, 
52  Kan.  637,  35  Pac.  292;  Hannibal,  etc.,  R. 
Co.  V.  Kanaley,  39  Kan.  1,  17  Pac.  324;  Atchi- 
son, etc.,  R.  Co.  V.  Wagner,  33  Kan.  660,  7 
Pac.  204. 

Kentucky. —  W^ilson  v.  Chess,  etc.,  Co.,  117 
Ky.  567,  78  S.  W.  453,  25  Ky.  L.  Rep.  1655; 
Adams  Express  Co.  v.  Smith,  72  S.  W.  752, 
24  Ky.  L.  Rep.  1915;  Tradewater  Coal  Co.  v. 
Johnson,  72  S.  W.  274,  24  Ky.  L.  Rep.  1777, 
61  L.  R.  A.  161. 

Louisiana. —  Kimbell  v.  Homer  Compress, 
etc.,  Co.,  109  La.  963,  34  So.  39;  Stucke  v. 
Orleans  R.  Co.,  50  La.  Ann.  172,  23  So. 
342. 

Maine. —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278,  59  Atl.  285;  Twombly  v.  Consoli- 
dated Electric  Light  Co.,  98  Me.  353,  57  Atl. 
85,  64  L.  R.  A.  551 ;  Frve  v.  Bath  Gas,  etc., 
Co.,  94  Me.  17,  46  Atl.  804;  Rhoades  v.  Var- 
ney,  91  Me.  222,  39  Atl.  552. 

Maryland. —  Wonder  v.  Baltimore,  etc.,  R. 
Co.,  32  Md.  411,  3  Am.  Rep.  143;  Shauck  v. 
Northern  Cent.  R.  Co.,  25  Md.  462. 

Massachusetts. —  Thompson  v.  American 
Writing  Paper  Co.,  187  Mass.  93,  72  N.  E. 
343;  Kirk  v.  Sturdy,  187  Mass.  87,  72  N.  E. 
349;  Copithorne  v.  Hardy,  173  Mass.  400,  53 


N.  E.  915;  Trimble  v.  Whitin  Mach.  Works, 
172  Mass.  150,  51  N.  E.  463;  Seaver  v.  Bos- 
ton, etc.,  R.  Co.,  14  Gray  466. 

Michigan. —  Beunk  v.  Valley  City  Desk  Co., 
133  Mich.  440,  95  N.  W.  548;  Shadford  v, 
Ann  Arbor  St.  R.  Co.,  Ill  Mich.  390,  69 
N.  W.  661;  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  61,  34  N.  W.  659. 

Minnesota. —  Jacobson  v.  Johnson,  87  Minn. 
185,  91  N.  W.  465. 

Missouri. —  Burdict  v.  Missouri  Pac.  R.  Co., 
123  Mo.  221,  27  S.  W.  453,  45  Am.  St.  Rep. 
528,  26  L.  R.  A.  384;  Williams  v.  St.  Louis, 
etc.,  R.  Co.,  119  Mo.  316,  24  S.  W.  782; 
Porter  v.  Hannibal,  etc.,  R.  Co.,  71  Mo.  66, 
36  Am.  Rep.  454 ;  Glasscock  v.  Swalford  Bros, 
Dry  Goods  Co.,  106  Mo.  App.  657,  80  S.  W. 
364,  (ADp.  1903)  74  S.  W.  1039;  Sinberg  v, 
Falk  Co^,  98  Mo.  App.  546,  72  S.  W.  947; 
Franklin  v.  Missouri,  etc.,  R.  Co.,  97  Mo. 
App.  473,  71  S,  W.  540;  Palmer  v.  Kinloch 
Tel.  Co.,  91  Mo.  App.  106;  Goins  v.  Chicago, 
etc.,  R.  Co.,  37  Mo.  App.  221;  Dedrick  v, 
Missouri  Pac.  R.  Co.,  21  Mo.  App.  433. 

Montana. —  McCabe  v.  Montana  Cent.  R, 
Co.,  30  Mont.  323,  76  Pac.  701;  Johnson  i'. 
Boston,  etc.,  Consol.  Copper,  etc.,  Min.  Co., 
16  Mont.  164,  40  Pac.  298. 

Nebraska. —  New  Omaha  Thompson-Hous- 
ton Electric  Light  Co.  v.  Rombold,  68  Nebr. 
54.  93  N.  W.  966,  97  N.  W.  1030;  O'Neill 
Chicago,  etc.,  R.  Co.,  66  Nebr.  638,  92  N.  W. 
731,  60  L.  R.  A.  443;  Chicago,  etc.,  R.  Co.  y. 
Oyster,  58  Nebr.  1,  78  N.  W.  359;  Weed 
Chicago,  etc.,  R.  Co.,  5  Nebr.  (UnoflF.)  623, 
99  N.  W.  827. 

New  Jersey. —  Burns  v.  Delaware,  etc..  Tel., 
etc.,  Co.,  70  N.  J.  L.  745,  59  Atl.  220,  592,  67 
L.  R.  A.  956 ;  Campbell  v.  T.  A.  Gillespie  Co., 
09  N.  J.  L.  279,  55  Atl.  276 ;  Meany  v.  Stand- 
ard Oil  Co.,  (Sup.  1900)  47  Atl.  803;  Gug- 
genheim  Smelting  Co.  v.  Flanigan,  62  N.  J.  L. 
354,  41  Atl.  844,  42  Atl.  145;  Comben  v, 
Belleville  Stone  Co.,  59  N.  J.  L.  226,  36  Atl. 
473. 

Neiv  Yorfc.— Probst  v.  Delamater,  100  N.  Y. 
266,  3  N.  E.  184;  Quinlivan  v.  Buffalo,  etc., 
R.  Co.,  52  N.  Y.  App.  Div.  1,  64  N.  Y.  Suppl. 
795;  Hutchinson  v.  Parker,  39  N.  Y.  App. 
Div.  133,  57  N.  Y.  Suppl.  168,  58  N.  Y. 
Suppl.  190;  Hesketh  v.  New  York  Cent,,  etc., 
R.  Co.,  37  N.  Y.  App.  Div.  78,  55  N.  Y.  Suppl. 
898;  Biddiscomb  v.  Cameron,  35  N.  Y.  App. 
Div.  561,  55  N.  Y.  Suppl.  127;  Moore  v.  Mc- 
Neil, 35  N.  Y.  App.  Div.  323,  54  N.  Y.  Suppl, 
956;  Golden  v.  Sieghardt,  33  N.  Y.  App.  Div, 
161,  53  N.  Y.  Suppl.  460;  Garvey  v.  New 
York,  etc..  Mail  Steamship  Co.,  26  N.  Y.  App. 
Div.  456,  50  N.  Y.  Suppl.  77;  Harroun  v. 
Brush  Electric  Light  Co,,  12  N.  Y.  App.  Div. 
126,  42  N.  Y.  Suppl.  716;  Jones  v.  New  York 
Cent.,  etc.,  R.  Co.,  22  Hun  284 ;  De  Forest  v. 
Jewett,  19  Hun  509 ;  Frank  v.  Otis,  15  N.  Y. 
St.  681;  Arnold  v.  Delaware,  etc.,  Canal  Co., 
6  N.  Y.  St.  368 ;  Odell  v.  New  York  Cent.,  etc., 
R.  Co.,  6  N.  Y.  St.  99;  Haug  v.  Rissner,  4 
N.  Y.  St.  644;  Appel  v.  Buffalo,  etc.,  R.  Co., 
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may  be  chargeable  with  negligence  in  failing  to  ascertain  a  danger,  where  the 
servant  is  not.^^ 

c.  Delegation  of  Duty.^^  This  duty  of  the  master  is  a  positive  obligation  rest- 
ing upon  him,  and  he  is  liable  for  the  negligent  performance  of  such  duty, 
whether  he  undertakes  its  performance  personally  or  delegates  it  to  another.^^ 


2  N.  Y.  St.  257 ;  Cooke  v.  Lalance,  etc.,  Mfg. 
Co.,  1  N.  Y.  St.  590. 

Islortli  Carolina. —  Womble  v.  Merchants' 
Grocery  Co.,  135  N.  C.  474,  47  S.  E.  493; 
Carter  v.  Cape  Fear  Lumber  Co.,  129  N.  C. 
203,  39  S.  E.  828 ;  Leak  v.  Carolina  Cent.  R. 
Co.,  124  N.  C.  455,  32  S.  E.  884. 

Ohio. —  Mad  River,  etc.,  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  67  Am.  Dec.  312;  Schaal  v. 
Heck,  17  Ohio  Cir.  Ct.  38,  8  Ohio  Cir.  Dec. 
596;  Davies  v.  Griffith,  11  Ohio  Dec.  (Re- 
print) 495,  27  Cine.  L.  Bui.  180. 

Oregon. —  Nutt  V.  Southern  Pac.  Co.,  25 
Oreg.  291,  35  Pac.  653. 

Pennsylvania. —  Corcoran  v.  Wanamaker, 
185  Pa.  St.  496,  39  Atl.  1108. 

Rhode  Island. —  Disano  v.  New  England 
Steam  Brick  Co.,  20  R.  1.  452,  40  Atl.  7. 

South  Carolina. —  Bodie  v.  Charleston,  etc., 
R.  Co.,  66  S.  C.  302,  44  S.  E.  943;  Bussey  v. 
Charleston,  etc.,  R.  Co.,  52  S.  C.  438,  30 
S.  E.  477 ;  Sanders  v.  Etiwan  Phosphate  Co., 
19  S.  C.  510;  Ex  p.  Johnson,  19  S.  C. 
492. 

Tennessee. —  Bruce  v.  Beall,  99  Tenn.  303, 
41  S.  W.  445:  East  Tennessee,  etc.,  R.  Co.  v. 
Aiken,  89  Tenn.  245,  14  S.  W.  1082. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Gorm- 
ley,  91  Tex.  393,  43  S.  W.  877,  66  Am.  St. 
Rep.  894  [reversing  (Civ.  App.  1897)  42 
S.  W.  314];  International,  etc.,  R.  Co.  v. 
Williams,  82  Tex.  342,  18  S.  W.  700;  High- 
tower  V.  Gray,  36  Tex.  Civ.  App.  674,  83 
S.  W.  254;  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1904)  82  S.  W.  787;  Texas,  etc., 
R.  Co.  V.  Hartnett,  33  Tex.  Civ.  App.  103,  75 
S.  W.  809;  Bering  Mfg.  Co.  v.  Peterson,  28 
Tex.  Civ.  App.  194,  67  S.  W.  133;  Galveston, 
etc.,  R.  Co.  V.  Smith,  24  Tex.  Civ.  App.  127, 
57  S.  W.  999;  International,  etc.,  R.  Co.  v. 
Hawes,  (Civ.  App.  1899)  54  S.  W.  325;  Gulf, 
etc.,  R.  Co.  V.  Beall,  (Civ.  App.  1898)  43 
S.  W.  605;  Jones  v.  Shaw,  16  Tex.  Civ.  App. 
290,  41  S.  W.  690;  Quintana  v.  Consolidated 
Kansas  City  Smelting,  etc.,  Co.,  14  Tex.  Civ. 
App.  347,  37  S.  W.  369;  Texas  Cent.  R.  Co. 
V.  Lyons,  (Civ.  App.  1896)  34  S.  W.  362; 
Galveston,  etc.,  R.  Co.  v.  Daniels,  9  Tex.  Civ. 
App.  253,  28  S.  W.  548,  711;  Galveston,  etc., 
R.  Co.  r.  Goodwin,  (Civ.  App.  1894)  26  S.  W. 
1007;  Missouri,  etc.,  R.  Co.  v.  Woods,  (Civ. 
App.  1894)  25  S.  W.  741;  Gulf,  etc.,  R.  Co. 
McNeill,  (Civ.  App.  1894)  25  S.  W.  647. 

Utah.— Hoth  V.  Eccles,  28  Utah  456,  79 
Pac.  918;  Wood  v.  Rio  Grande  Western  R. 
Co.,  28  Utah  351,  79  Pac.  182;  Fritz  v.  Salt 
Lake,  etc.,  Gas,  etc.,  Co.,  18  Utah  493,  56  Pac. 
90. 

Virginia. —  Parlatt  v.  Dunn,  102  Va.  459, 
46  S.  E.  467;  Atlantic,  etc.,  R.  Co.  v.  West, 
101  Va.  13,  42  S.  E.  914;  Norfolk,  etc.,  R.  Co. 
V.  Phillips,  ]00  Va.  362,  41  S.  E.  726;  South- 
ern R.  Co.  V.  Mauzy,  98  Va.  692,  37  S.  E. 
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285;  Bertha  Zinc  Co.  v.  Martin,  93  Va.  791, 
22  S.  E.  869,  70  L.  R.  A.  999. 

West  Virginia. —  Fulton  V.  Crosby,  etc., 
Co.,  57  W.  Va.  91,  49  S.  E.  1012;  Giebell  v. 
Collins  Co.,  54  W.  Va.  518,  46  S.  E.  569. 

Wisconsin. —  Wedgwood  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  478. 

United  States. —  Hough  v,  Texas,  etc.,  R. 
Co.,  100  U.  S.  213,  25  L.  ed.  612;  Westing- 
house  Electric,  etc.,  Co.  v.  Heimlich,  127  Fed. 
92,  62  C.  C.  A.  92;  Glenmont  Lumber  Co.  v. 
Roy,  126  Fed.  524,  61  C.  C.  A.  506;  Choctaw, 
etc.,  R.  Co.  V.  Holloway,  114  Fed.  458,  52 
C.  C.  A.  260;  Kelly  v.  Jutte,  etc.,  Co.,  104 
Fed.  955,  44  C.  C.  A.  274 ;  Mason,  etc.,  R.  Co. 
V.  Yockey,  103  Fed.  265,  43  C.  C.  A.  228; 
Bethlehem  Iron  Co.  v.  Weiss,  100  Fed.  45,  40 
C.  C.  A.  270 ;  Garnett  v.  Phoenix  Bridge  Co., 
98  Fed.  192 ;  Clow  v.  Boltz,  92  Fed.  572,  34 
C.  C.  A.  550;  Louisville,  etc.,  R.  Co.  v.  John- 
son, 81  Fed.  679,  27  C.  C.  A.  367;  Texas,  etc., 
R.  Co.  V.  Thompson,  70  Fed.  944,  71  Fed. 
531,  17  C.  C.  A.  524;  Jones  v.  Yeager,  13 
Fed.  Cas.  No.  7,510,  2  Dill.  64. 

Canada. —  Myers  v.  Sault  St.  Marie  Pulp, 
etc.,  Co.,  3  Ont.  L.  Rep.  600. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  173,  174. 

The  unbending  test  of  the  master's  negli- 
gence, as  against  a  servant  as  to  methods,  ma- 
chinery, and  appliances,  is  the  ordinary  usage 
of  the  business.  Weed  v.  Chicago,  etc.,  R. 
Co.,  5  Nebr.  (Unoff.)  623,  99  N.  W.  827. 

Care  required  in  proportion  to  danger. — 
Boyd  V.  Blumenthal,  3  Pennew.  (Del.)  564, 
52  Atl.  330;  Croker  v.  Pusey,  etc.,  Co.,  3 
Pennew.  (Del.)  1,  50  Atl.  61;  Central  R., 
etc.,  Co.  V.  Ryles,  84  Ga.  420,  11  S.  E.  499; 
Harroun  v.  Brush  Electric  Light  Co.,  12 
N.  Y.  App.  Div.  126,  42  N.  Y.  Suppl.  716; 
Disano  v.  New  England  Steam  Brick  Co.,  20 
R.  1.  452,  40  Atl.  7. 

"Where  the  work  is  necessarily  attended 
v»^ith  danger,  the  rule  that  it  is  incumbent  on 
the  master  to  furnish  the  servant  a  reason- 
ably safe  place  in  which  to  do  his  work  does 
not  apply.  Western  Wrecking,  etc.,  Co.  v. 
O'Donnell,  101  111.  App.  492;  Merchant  v. 
Mickelson,  101  111.  App.  401. 

35.  Clow  V.  Boltz,  92  Fed.  572,  34  C.  C.  A. 
550. 

36.  Delegation  of  duty  to  fellow  servant 
see  infra,  IV,  G,  4,  a,  (ix). 

Duty  of  servant  injured  to  make  inspec- 
tions see  infra,  IV,  F,  4,  a,  (ii). 

Warning  and  instructing  servant  see  infra, 
IV,  D. 

37.  California. —  Shea  v.  Pacific  Power  Co., 
145  Cal.  680,  79  Pac.  373. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Sipes,  26 
Colo.  17,  55  Pac.  1093. 

Connecticut. —  Julian  v.  Stony  Creek  Red 
Granite  Co.,  71  Conn.  632,  42  Atl.  994. 
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Nevertheless  it  is  competent  for  the  master  to  impose  on,  and  for  the  servant  to 


Delaware. —  Huber  v.  Jackson,  etc.,  Co.,  1 
Mar^  374,  41  Atl.  92. 

District  of  Columbia. —  McCauley  v.  South- 
ern R.  Co.,  10  App.  Cas.  560. 

Illinois. —  Ide  v.  Fratcher,  194  111.  552,  62 
N.  E.  814  [affirming  96  111.  App.  549] ;  Chi- 
cago, etc.,  R.  Co.  V.  Eaton,  194  111.  441,  62 
N.  E.  784  [affirming  96  111.  App.  570]  ;  Ed- 
ward Hines  Lumber  Co.  v.  Ligas,  172  111. 
215,  50  N.  E.  225,  64  Am.  St.  Rep.  38  [af- 
firming 68  111.  App.  523]  ;  Chicago,  etc.,  R. 
Co.  f.Maroney,  170  111.  520,  48  N.  E.  953,  62 
Am.  St.  Rep.  396  [a/firming  67  111.  App. 
618] ;  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242,  32  N.  E.  285,  18  L.  R.  A.  215;  Allen 
B.  Wrisley  Co.  v.  Burke,  106  111.  App.  30; 
Frost  Mfg.  Co.  V.  Smith,  98  111.  App.  308 
[affirmed  in  197  111.  253,  64  N.  E.  305]  ;  Mc- 
Beath  v.  Rawle,  93  111.  App.  212  [affirmed  in 
192  111.  626,  61  N.  E.  847,  69  L.  R.  A.  697]. 
Compare  Wabash,  etc.,  R.  Co.  v.  Kastner,  80 
111.  App.  572. 

Indiana. —  G.  H.  Hammond  Co.  v.  Mason, 
12  Ind.  App.  469,  40  N.  E.  642 ;  Muncie  Pulp 
Co.  V.  Jones,  11  Ind.  App.  110,  38  N.  E.  547. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  King- 
scott,  65  Kan.  131,  69  Pac.  184. 

Kentuckij. —  Clay  City  Lumber,  etc.,  Co.  v. 
Koe,  76  S."W.  195,  25  Ky.  L.  Rep.  668. 

Louisiana. —  Ferris  v.  Hernsheim,  51  La. 
Ann.  178,  24  So.  771. 

Maine.— Beal  v.  Bryant,  99  Me.  112,  58 
Atl.  428;  Twombly  v.  Consolidated  Electric 
Light  Co.,  98  Me.  353,  57  Atl.  85,  64  L.  R.  A. 
551;  Frye  V.  Bath  Gas,  etc.,  Co.,  94  Me.  17, 
46  Atl.  804. 

Massachusetts. —  Kirk  v.  Sturdy,  187  Mass. 
87,  72  N.  E.  349;  Chisholm  v.  New  England 
Tel,  etc.,  Co.,  185  Mass.  82,  69  N.  E.  1042; 
Copithorne  v.  Hardy,  173  Mass.  400,  53  N.  E. 
915.  Compare  Wosbigian  v.  Washburn,  etc., 
Mfg.  Co.,  167  Mass.  20,  44  N.  E.  1058. 

Minnesota. — See  Oelschegel  v.  Chicago,  etc., 
R.  Co.,  71  Minn.  50,  73  N.  W.  631. 

Missouri. —  Herdler  v.  Buck's  Stove,  etc., 
Co.,  136  Mo.  3,  37  S.  W.  115;  Burnes  v. 
Kansas  City,  etc.,  R.  Co.,  129  Mo.  41,  31 
S.  W.  347 ;  Franklin  v.  Missouri,  etc.,  R.  Co., 
97  Mo.  App.  473,  71  S.  W.  540;  Sackewitz  v. 
American  Biscuit  Mfg.  Co.,  78  Mo.  App.  144 ; 
Bridges  v.  St.  Louis,  etc.,  R.  Co.,  6  Mo.  App. 
389. 

New  Hampshire. —  English  v.  Amidon,  72 
N.  H.  301,  56  Atl.  548. 

New  Jersey. —  Smith  v.  Erie  R.  Co.,  67 
N.  J.  L.  636,  52  Atl.  634;  Flanigan  v.  Gug- 
genheim Smelting  Co.,  63  N.  J.  L.  647,  44 
Atl.  762;  Cole  r.  W^arren  Mfg.  Co.,  63  N.  J. 
L.  626,  44  Atl.  647;  Hustis  v.  James  A. 
Banister  Co.,  63  K  J.  L.  465,  43  Atl.  651; 
Nord  Deutscher  Lloyd  Steamship  Co.  v.  In- 
gebregsten,  57  N.  J.  L.  400,  31  Atl.  619,  51 
Am.  St.  Rep.  604. 

New  York. —  Pursley  v.  Edge  Moor  Bridge 
Works,  168  N.  Y.  589,  60  N.  E.  1119  [affirm- 
ing 56  N.  Y.  App.  Div.  71,  67  N.  Y.  Suppl. 
719] ;  Cavanagh  v.  O'Neill,  161  N.  Y.  657,  57 
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N.  E.  1106  [affirming  27  N.  Y.  App.  Div.  48, 
50  N.  Y.  Suppl.  207]  ;  Siversen  v.  Jenks,  102 
N.  Y.  App.  Div.  313,  92  N.  Y.  Suppl.  382; 
Starer  v.  Stern,  100  N.  Y.  App.  Div.  393,  91 
N.  Y.  Suppl.  821;  Newton  v.  New  York  Cent., 
etc.,  R.  Co.,  96  N.  Y.  App.  Div.  81,  89  N.  Y. 
Suppl.  23;  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  68  N.  Y.  App.  Div. 
441,  73  N.  Y.  Suppl.  842;  Hoes  v.  Ocean 
Steamship  Co.,  56  N.  Y.  App.  Div.  259,  67 
N.  Y.  Suppl.  782;  McLaughlin  v.  Eidlitz,  50 
N.  Y.  App.  Div.  518,  64  N.  Y.  Suppl.  193; 
Scandell  v.  Columbia  Constr.  Co.,  50  N.  Y. 
App.  Div.  512,  64  N.  Y.  Suppl.  232;  Stewart 
V.  Ferguson,  34  N.  Y.  App.  Div.  515,  54  N.  Y. 
Suppl.  615;  Galasso  v.  National  Steamship 
Co.,  27  N.  Y.  App.  Div.  169,  50  N.  Y.  Suppl. 
417;  Dougherty  v.  Milliken,  26  N.  Y.  App. 
Div.  386,  49  N.  Y.  Suppl.  905;  Capasso  v. 
Woolfolk,  25  N.  Y.  App.  Div.  234,  49  N.  Y. 
Suppl.  409 ;  Simmons  v.  Peters,  20  N.  Y.  App. 
Div.  251,  46  N.  Y.  Suppl.  800;  Rollings  v. 
Levering,  18  N.  Y.  App.  Div.  223,  45  N.  Y. 
Suppl.  942 ;  Hoffnagle  v.  New  York  Cent.,  etc., 
R.  Co.,  1  Thomps.  &  C.  346 ;  Haug  v.  Rissner, 
4  N.  Y.  St.  644.  Compare  Brown  v.  Terry,  67 
N.  Y.  App.  Div.  223,  73  N.  Y.  Suppl.  733: 
Yaw  V.  Whitmore,  37  N.  Y.  App.  Div.  98,  55 
N.  Y.  Suppl.  1091;  White  v.  Eidlitz,  19  N.  Y. 
App.  Div.  256,  46  N.  Y.  Suppl.  184 ;  Witten- 
berg V.  Friederich,  8  N.  Y.  App.  Div.  433,  40 
N.  Y.  Suppl.  895. 

North  Carolina. —  Wright  v.  Southern  R. 
Co.,  123  N.  C.  280,  31  S.  E.  652. 

North  Dakota. —  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  D.  432,  101  N.  W.  183. 

Ohio. —  Michigan  Cent.  R.  Co.  v.  Water- 
worth,  21  Ohio  Cir.  Ct.  495,  11  Ohio  Cir.  Dec. 
621. 

Oklahoma. — ■  Neeley  v.  Southwestern  Cot- 
ton Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537, 
64  L.  R.  A.  145. 

Pennsylvania. —  Newton  v.  Vulcan  Iron 
Works,  199  Pa.  St.  646,  49  Atl.  339 ;  Trainor 
V.  Philadelphia,  etc.,  R.  Co.,  137  Pa.  St.  148, 
20  Atl.  632;  Lewis  v.  Seifert,  116  Pa.  St.  628, 
11  Atl.  514,  2  Am.  St.  Rep.  631;  Kless  v. 
Youghiogheny  Min.  Co.,  18  Pa.  Super.  Ct. 
551.  Compare  Cunningham  v.  Ft.  Pitt  Bridge 
Works,  197  Pa.  St.  625,  47  Atl.  846. 

I'hode  Island. —  Moran  v.  Corliss  Steam 
Enj^ine  Co.,  21  R.  I.  386,  43  Atl.  874,  45  L.  R. 
A.  267. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Kelton,  28 
Tex.  Civ.  App.  137,  66  S.  W.  887;  Southern 
Pac.  Co.  V.  Winton,  27  Tex.  Civ.  App.  503,  66 
S.  W.  477;  Galveston,  etc.,  R.  Co.  v.  Buck, 
27  Tex.  Civ.  App.  283,  65  S.  W.  681;  Gulf, 
etc.,  R.  Co.  V.  Delaney,  22  Tex.  Civ.  App.  427, 
55  S.  W.  538. 

Utah. —  Wood  r.  Rio  Grande  Western  R. 
Co.,  28  Utah  351,  79  Pac.  182. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Ampey, 
93  Va.  108,  25  S.  E.  226. 

Washington. —  Metzler  v.  McKenzie,  34 
Wash.  470,  76  Pac.  114;  Allend  v.  Spokane 
Falls,  etc.,  R.  Co.,  21  Wash.  324,  58  Pac.  244. 
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accept,  by  contract  or  mutual  understanding,  the  burden  of  inspection  or  exami- 
nation, of  the  appliances  or  places  he  is  required  to  use,  such  as  he  is  competent 
to  make.^^ 

d.  Failure  to  Furnish  Tools  or  Appliances.  It  is  actionable  negligence  orw  the 
part  of  a  master  to  fail  to  furnish  his  servant  with  such  tools  and  appliances  as 
may  be  required  for  the  reasonably  safe  prosecution  of  his  work.^^  But  to  make 
out  a  case,  it  must  be  shown  that  such  appliances  were  necessary/^  and  that  none 
was  at  hand;^^  and  where  the  lack  of  them  arises  from  a  temporary  condition  in 
the  progress  of  the  work,  caused  by  the  negligence  of  fellow  workmen,  no  lia- 
bility attaches  to  the  master.'^^  Nor  is  a  master  liable  for  a  failure  to  furnish 
appliances  to  prevent  an  injury  which  could  not  be  anticipated  by  the  exercise 
of  ordinary  care  and  foresight.^^ 

2.  Nature  and  Kind  of  Appliances  and  Places  —  a.  In  General.  It  is  sufficient 
if  a  master  furnishes  his  servants  with  reasonably  safe  and  suitable  appliances 
and  places,  and  he  need  not  furnish  the  most  expensive,^  nor  those  of  a  particular 


United  States. —  Texas,  etc.,  R.  Co,  v.  Bar- 
rett, 166  U.  S.  617,  17  S.  Ct.  707,  41  L.  ed. 
1136;  National  Steel  Co.  v.  Lowe,  127  Fed. 
311,  62  C.  C.  A.  229;  Western  Union  Tel.  Co. 
V.  Tracy,  114  Fed.  282,  52  C.  C.  A.  168  [af- 
firming 110  Fed.  103]  ;  In  re  California  Nav., 
etc.,  Co.,  110  Fed.  670;  Beattie  v.  Edge  Moor 
Bridge  Works,  109  Fed.  233 ;  Lafayette  Bridge 
Co.  V.  Olsen,  108  Fed.  335,  47  C.  C.  A.  367, 
54  L.  R.  A.  33 ;  Ellis  v.  Northern  Pac.  R.  Co., 
103  Fed.  416;  Toledo  Brewing,  etc.,  Co.  v. 
Bosch,  101  Fed.  530,  41  C.  C.  A.  482;  New 
York,  etc.,  R.  Co.  v.  O'Leary,  93  Fed.  737,  35 
C.  C.  A.  562 ;  Baird  v.  Reilly,  92  Fed.  884,  35 
C.  C.  A.  78;  Sommer  v.  Carbon  Hill  Coal  Co., 
89  Fed.  54,  32  C.  C.  A.  156;  Pennsylvania 
R.  Co.  V.  La  Rue,  81  Fed.  148,  27  C.  C.  A. 
363. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  175. 

But  compare  Woodward  Iron  Co.  v.  Cook, 
124  Ala.  349,  27  So.  455. 

If  a  place  is  originally  safe,  but  becomes 
unsafe  during  its  use  by  the  servants  through 
the  negligence  of  a  fellow  servant,  such  fact 
is  a  defense  to  an  action  against  the  master 
for  a  resulting  injury.  Baird  v.  Reilly,  92 
Fed.  884,  35  C.  C.  A.  78. 

Way  constructed  by  servant. — ^An  employer 
is  not  liable  at  common  law  for  an  injury  to 
a  hod  carrier  caused  by  the  insufficient  nail- 
ing of  a  plank  in  a  gangway  constructed  by 
him  and  the  mason  to  whom  he  was  carrying 
mortar.  Ferguson  v.  Gait  Public  School  Bd., 
27  Ont.  App.  480. 

38.  Alabama. —  Memphis,  etc.,  R.  Co.  v. 
Graham,  94  Ala.  545,  10  So.  283. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Merriman, 
95  111.  App.  628. 

Kentucky. —  Buey  v.  Chess,  etc.,  Co.,  84 
S.  W.  563,  27  Ky.  L.  Rep.  198. 

Minnesota. —  Scott  v.  Eastern  R.  Co.,  90 
Minn.  135,  95  N.  W.  892. 

Texas. —  Maughmer  v.  Behring,  19  Tex.  Civ. 
App.  299,  46  S.  W.  917. 

Canada. —  Fawcett  v.  Canadian  Pac.  R.  Co., 
32  Can.  Sup.  Ct.  721  [affirming  8  Brit.  Col. 
393]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  175. 
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39.  Indiana. —  Republic  Iron,  etc.,  Co.  v. 
Ohler,  161  Ind.  393,  68  N.  E.  901. 

Iowa. —  See  Eller  v.  Loomis,  106  Iowa  276, 
76  N.  W.  686. 

New  York. — Strauss  v.  Haberman  Mfg.  Co., 
23  N.  Y.  App.  Div.  1,  48  N.  Y.  Suppl.  425, 

North  Carolina. —  Orr  v.  Southern  Bell  Tel. 
Co.,  130  N.  C.  627,  41  S.  E.  880. 

Ohio. —  Crumley  v.  Cincinnati,  etc.,  R.  Co., 
12  Ohio  Cir.  Ct.  164,  5  Ohio  Cir.  Dec.  353. 

Texas. —  Greenville  Oil,  etc.,  Co.  v.  Harkey, 
20  Tex.  Civ.  App.  225,  48  S.  W.  1005. 

United  States. —  Choctaw,  etc.,  R.  Co.  v. 
Holloway,  114  Fed.  458,  52  C.  C.  A.  260. 

Canada. —  Thompson  v.  Wright,  22  Ont. 
127. 

See    34    Cent.    Dig.    tit.    "Master  and 
Servant,"  §  176. 
Failure  to  furnish  must  be  cause  of  injury. 

—  Spring  Valley  Coal  Co.  v.  Patting,  86  Fed. 
433,  30  C.  C.  A.  168. 

New  safety  device. —  Where  a  witness  testi- 
fied that  a  certain  safety  device  should  have 
been  used  in  connection  with  the  work  being 
done  by  the  servant,  it  was  held  that,  until  it 
was  shown  that  the  device  was  in  use  in  the 
state,  that  its  use  was  known  to  the  master, 
or  that  it  was  a  generally  known  safety  de- 
vice for  the  kind  of  work  being  prosecuted, 
questions  as  to  whether  it  was  in  use  in  other 
parts  of  the  world,  and  whether  it  was  easily 
obtainable,  were  improper.  Christiansen 
Dunham  Towing,  etc.,  Co.,  75  111.  App.  267. 

40.  De  Lisle  v.  Ward,  168  Mass.  579,  47 
N.  E.  436;  Paoline  v.  J.  W.  Bishop  Co.,  25 
R.  I.  298,  55  Atl.  752;  Gowen  v.  Harley,  56 
Fed.  973,  6  C.  C.  A.  190. 

41.  Kellogg  V.  Denver  City  Tramway  Co., 
IS  Colo.  App.  475,  72  Pac.  609;  Conner  -v. 
Draper  Co.,  182  Mass.  184,  65  N.  E.  39; 
Cogan  V.  Burnham,  175  Mass.  391,  56  N.  E. 
585 ;  Clark  v.  Riter-Conley  Co.,  39  N.  Y.  App, 
Div.  598,  57  N.  Y.  Suppl.  755. 

42.  Cogan  v.  Burnham,  175  Mass.  391,  56 
N.  E.  585. 

43.  G.  A.  Duerler  Mfg.  Co.  v.  DuUnig,  (Tex. 
Civ.  App.  1904)  83  S.  W.  899  [affirmed  in 
(1905)  87  S.  W.  332]. 

44.  Berns  r.  Gaston  Gas  Coal  Co.,  27 
W.  Va.  285,  55  Am.  Rep.  304. 
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kind;^^  nor  does  his  duty  require  liim  to  provide  machinery  and  appliances 
similar  to  those  used  by  others,  although  they  may  be  less  dangerous  than  his 
own 

b.  Newest,  Safest,  and  Best  Appliances  and  Places  —  (i)  In  General.  The 
master  is  not  required  to  furnish  the  newest,  safest,  and  best  machinery,  appli- 
ances, and  places  for  work,  but  his  obligation  is  met  when  he  furnishes  such  as 
are  reasonably  safe  and  suitable  for  the  purpose  had  in  view.^^    But  in  ail  occu- 


45.  Nutt  V.  Southern  Pac.  Co.,  25  Oreg. 
291,  35  Pac.  653. 

Replacing  machinery. —  In  the  absence  of 
defective  construction,  or  of  negligence  or 
want  of  care  in  the  repair,  of  machinery  fur- 
nished by  him,  the  master  incurs  no  liability 
for  injuries  arising  from  its  use,  or  through 
his  failure  to  discard  a  machine,  or  part  of  a 
machine,  and  supply  its  place  with  some- 
thing different.  Sweeney  v.  Berlin,  etc.,  En- 
velope Co.,  101  N.  Y.  520,  5  N.  E.  358,  54  Am. 
Rep.  722. 

46.  Richmond,  etc.,  R.  Co.  v.  Weems,  97 
Ala.  270,  12  So.  186;  Wood  r.  Heiges,  83  Md. 
257,  34  Atl.  872. 

47.  California. —  Sappenfield  v.  Main  St., 
etc.,  R.  Co.,  91  Cal.  48,  27  Pac.  590;  Brymer 
V.  Southern  Pac.  Co.,  90  Cal.  496,  27  Pac.  371. 

Delaivare. —  Murphy  v.  Hughes,  1  Pennew. 
250,  40  Atl.  187. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Lonergan, 
118  111.  41,  7  N.  E.  55;  Camp  Point  Mfg.  Co. 
V.  Ballon,  71  111.  417;  Wabash  R.  Co.  r. 
Burress,  111  111.  App.  258;  American  Malting 
Co.  V.  Lelivelt,  101  111.  App.  320;  Meyer  v. 
Mever,  101  111.  App.  92;  Chicago,  etc.,  R.  Co. 
V.  Finnan,  84  111.  App.  383 ;  Chicago,  etc.,  R. 
Co.  r.  Armstrong,  62  111.  App.  228;  Harsha 
r.  Babicx,  54  111.  App.  586;  Girard  Coal  Co. 
T.  Wiggins,  52  111.  App.  69;  St.  Louis  Consol. 
Coal  Co.  V.  Bonner,  43  111.  App.  17;  Chicago, 
etc.,  R.  Co.  V.  Smith,  18  111.  App.  119. 

Indiana. —  Louisville,  etc.,  R.  Co..  f.  Orr,  84 
Ind.  50;  Lake  Shore,  etc.,  R.  Co.  v.  McCor- 
mick,  74  Ind.  440. 

Iowa. —  Burns  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa  450,  .30  N.  W.  25,  58  Am.  Rep.  227; 
Greenleaf  v.  Illinois  Cent.  R.  Co.,  29  Iowa  14, 
4  Am.  Rep.  181. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  McKee, 
37  Kan.  592,  15  Pac.  484. 

Kentucky. —  Derby  i:  Kentucky  Cent.  R. 
Co.,  (1887)  4  S.  W.  303. 

Maryland. —  Wood  v.  Heiges,  83  Md.  257, 
34  Atl.  872. 

Massachusetts. —  Rooney  v.  Sewall,  etc.. 
Cordage  Co.,  161  Mass.  153,  36  N.  E.  789. 

Michigan. —  Lyttle  v.  Chicago,  etc.,  R.  Co., 
84  Mich.  289,  47  N.  W.  571;  Richards  v. 
Rough,  53  Mich.  212,  18  N.  W.  785. 

Minnesota. —  Lorimer  v.  St.  Paul  City  R. 
Co.,  48  Minn.  391,  51  N.  W.  125. 

Mississippi. —  Hatter  v.  Illinois  Cent.  R. 
Co.,  69  Miss.  642,  13  So.  827. 

Missouri. —  Steinhauser  v.  Spraul,  127  Mo. 
541,  28  S.  W.  620,  30  S.  W.  102,  27  L.  R.  A. 
441;  Friel  v.  Citizens'  R.  Co.,  115  Mo.  503,22 
S.  W.  498;  Tabler  v.  Hannibal,  etc.,  R.  Co., 
93  Mo.  79,  5  S.  W.  810;  Huhn  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  440,  4  S.  W.  937 ;  Smith 


V.  St.  Louis,  etc.,  R.  Co.,  69  Mo.  32,  33  Am, 
Rep.  484;  Berning  v.  Medart,  56  Mo.  App. 
443;  Higgins  v.  Missouri  Pac.  R.  Co.,  43  Mo. 
App.  547. 

NeiD  York. —  Soderman  v.  Kemp,  145  N.  Y. 
427,  40  N.  E.  212;  Hickey  v.  Taaffe,  105  N.  Y. 
26,  12  N.  E.  286;  Sweeney  v.  Berlin,  etc., 
Envelope  Co.,  101  N.  Y.  520,  5  N.  E.  358,  54 
Am.  Rep.  722 ;  Spencer  v.  Worthington,  44 
N.  Y.  App.  Div.  496,  60  N.  Y.  Suppl.  873; 
Jacobson  v.  Cornelius,  52  Hun  377,  5  N.  Y. 
Suppl.  306 ;  De  Forest  V.  Jewett,  19  Hun  509 ; 
Salters  v.  Delaware,  etc..  Canal  Co.,  3 
Thomps.  &  C.  559;  Van  Horn  v.  Boston,  etc., 
R.  Co.,  4  N.  Y.  St.  782 ;  Cooke  v.  Lalance,  etc., 
Mfg.  Co.,  1  N.  Y.  St.  590. 

North  Carolina. —  Womble  v.  Merchants' 
Grocery  Co.,  135  N.  C.  474,  47  S.  E.  493; 
Marks  v.  Harriet  Cotton  Mills,  135  N.  C.  287, 
47  S.  E.  432;  Lloyd  v.  Hanes,  126  N.  C.  359, 
35  S.  E.  611. 

Ohio. —  National  Malleable  Castings  Co.  c. 
Luscomb,  19  Ohio  Cir.  Ct.  673,  6  Ohio  Cir. 
Dec.  313. 

Pennsylvania. —  Titus  v.  Bradford,  etc.,  R. 
Co.,  136  Pa.  St.  618,  20  Atl.  517,  20  Am.  St. 
Rep.  944;  Lehigh,  etc..  Coal  Co.  v.  Hayes, 
128  Pa.  St.  294,  18  Atl.  387,  15  Am.  St.  Rep. 
680,  5  L.  R.  A.  441;  Philadelphia,  etc.,  R. 
Co.  V.  Hughes,  119  Pa.  St.  301,  13  Atl.  286; 
Allison  Mfg.  Co.  v.  McCormick,  118  Pa.  St. 
519,  12  Atl.  273,  4  Am.  St.  Rep.  613;  Phila- 
delphia, etc.,  R.  Co.  V.  Keenan,  103  Pa.  St. 
124;  Payne  v.  Reese,  100  Pa.  St.  301;  Pitts- 
burgh,  etc.,  R.  Co.  v.  Sentmeyer,  92  Pa.  St. 
276,  37  Am.  Rep.  684;  Bonner  v.  Pittsburgh 
Bridge  Co.,  5  Pa.  Super.  Ct.  281;  Stack  v, 
Patterson,  6  Phila.  225. 

Rhode  Islamd. —  Dwyer  v.  Shaw,  22  R.  I. 
648,  50  Atl.  389;  Disano  v.  New  England 
Steam  Brick  Co.,  20  R.  I.  452,  40  Atl.  7. 

Texas. —  Nix  v.  Texas  Pac.  R.  Co.,  82  Tex. 
473,  18  S.  W.  571,  27  Am.  St.  Rep.  897; 
International,  etc.,  R.  Co.  v.  Williams,  82 
Tex.  342,  18  S.  W.  700;  International,  etc.,R. 
Co.  V.  Bell,  75  Tex.  50,  12  S.  W.  21;  Gulf, 
etc.,  R.  Co.  V.  Beall,  (Civ.  App.  1898)  43 
S.  W.  605;  Gulf,  etc.,  R.  Co.  v.  Warner,  (Civ. 
App.  1896)  36  S.  W.  118;  Galveston,  etc.,  R. 
Co.  V.  Gormley,  (Civ.  App.  1894)  27  S.  W. 
1051. 

Virginia. —  Bertha  Zinc  Co.  v.  Martin,  93 
Va.  791,  22  S.  E.  869,  70  L.  R.  A.  999;  Rich- 
mond, etc.,  R.  Co.  V.  Risdon,  87  Va.  335,  12 
S.  E.  786 :  Norfolk,  etc.,  R.  Co.  v.  Jackson,  85 
Va.  489,  8  S.  E.  370. 

Washington. —  Hoffman  v.  American  Foun- 
dry Co.,  18  Wash.  287,  51  Pac.  385. 

Wisconsin. —  Innes  v.  Milwaukee,  96  Wis. 
170,  70  N.  W.  1064. 
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pations  attended  with  great  and  unusual  danger  there  must  be  used  all  appliances 
readily  attainable  which  are  known  to  science  for  the  prevention  of  accidents,  and 
the  neglect  to  provide  such  readily  attainable  appliances  is  proof  of  culpable  negli- 
gence. Under  this  latter  rule  it  is  held  that  railroad  companies  are  bound  to 
avail  themselves  of  all  new  inventions  and  improvements  known  to  them, 
whenever  their  utility  has  been  thoroughly  tested  and  demonstrated.'*^ 

(ii)  Appliances  and  Methods  in  Ordinary  Use.  While  not  conclusive  on 
the  question  of  negUgence,^^  evidence  is  generally  admissible  in  an  action  for  per- 
sonal injuries  to  show  whether  or  not  the  master's  machinery,  appliances,  ways, 
and  methods  are  such  as  are  in  ordinary  and  common  use  by  others  in  the  same 
business.^^    But  customary  negligence,  either  on  the  part  of  himself  or  others,  is 


United  States. —  Glenmont  Lumber  Co.  v. 
Roy,  126  Fed.  524,  61  C.  C.  A.  506;  Texas, 
etc.,  R.  Co.  V.  Thompson,  70  Fed.  944,  71  Fed. 
531,  17  C.  C.  A.  524;  The  Maharajah,  40  Fed. 
784;  Robertson  v.  Cornelson,  34  Fed.  716. 

Canada. —  Black  v.  Ontario  Wheel  Co.,  19 
Ont.  578. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  181-184. 

Newest  pattern  or  invention  not  required. — 
American  Malting  Co.  v.  Lelivelt,  101  111. 
App.  320 ;  Chicago,  etc.,  R.  Co.  v.  Armstrong, 
62  111.  App.  228;  Lorimer  v.  St.  Paul  City 
R.  Co.,  48  Minn.  391,  51  N.  W.  125  (before 
practical  utility  has  been  demonstrated)  ; 
Norfolk,  etc.,  R.  Co.  v.  Jackson,  85  Va.  489, 
8  S.  E.  370. 

That  machinery  is  old  does  not  show  negli- 
gence on  the  part  of  an  employer,  if  it  is 
sound  and  in  good  repair.  Richards  v. 
Rough,  53  Mich.  212,  18  N.  W.  785. 

Where  a  common  switch  was  as  safe  as  any 
other,  if  properly  cared  for,  the  want  of  a 
target  switch,  which  by  its  signals  would 
have  given  notice  of  the  danger  and  avoided 
the  accident,  was  not  negligence.  Salters  v. 
Delaware,  etc.,  Canal  Co.,  3  Hun  (N.  Y.) 
338. 

The  use  of  a  T  rail  for  a  guard  to  switches, 
such  rail  being  in  general  use,  does  not  render 
a  railroad  company  liable  to  an  employee, 
injured  by  having  his  foot  caught  between  the 
rails,  although  a  U  rail  would  have  been 
safer.  Smith  v.  St.  Louis,  etc.,  R.  Co.,  69 
Mo.  32,  33  Am.  Rep.  484. 

A  failure  to  block  the  joints  of  a  switch 
with  a  new  blocking  which  is  still  an  ex- 
perimental device  is  not  a  failure  of  duty. 
Chicago,  etc.,  R.  Co.  v.  Lonergan,  118  111.  41, 
7  N.  E.  55. 

48.  Smith  v.  New  York,  etc.,  R.  Co.,  19 
N.  Y.  127,  75  Am.  Dec.  305  [affirming  6 
Duer  225].  See  also  Richmond,  etc.,  R.  Co.  v. 
Jones,  92  Ala.  218,  9  So.  276;  Louisville,  etc., 
R.  Co.  V.  Allen,  78  Ala.  494,  holding  that  it 
is  sufl&cient  to  adopt  such  new  inventions  as 
are  used  by  prudently  conducted  railroads 
under  like  circumstances.  And  see  Nashville, 
etc.,  R.  Co.  v.  Elliott,  1  Coldw.  (Tenn.)  611, 
78  Am.  Dec.  506,  holding  that  a  railroad 
company  is  bound  to  see  that  its  engines  are 
perfect  and  properly  constructed  according  to 
present  improvements  in  the  art. 

49.  McCormiek  Harvesting  Mach.  Co.  v. 
Burandt,  136  111.  170,  26  N.  E.  588. 

[IV,  B,  2,  b,  (i)] 


50.  Alabama. —  Richmond,  etc.,  R.  Co.  v. 
Jones,  92  Ala.  218.  Compare  Kansas  City, 
etc.,  R.  Co.  V.  Burton,  97  Ala.  240,  12  So.  88. 

Arkansas. —  Arkadelphia  Lumber  Co.  v. 
Bethea,  57  Ark.  76,  20  S.  W.  808. 

California. —  Burns  v.  Sennett,  99  Cal.  363, 
33  Pac.  916;  Martin  v.  California  Cent.  R. 
Co.,  94  Cal.  326,  29  Pac.  645;  Sappenfield 
V.  Main  St.,  etc.,  R.  Co.,  91  Cal.  48,  27  Pac. 
590. 

Illinois. —  Pennsylvania  Co.  v.  Hanke}'-,  93 
111.  580;  Toledo,  etc.,  R.  Co.  v.  Ashbury,  84 
111.  429;  Hart,  etc.,  Mfg.  Co.  v.  Tima,  85 
111.  App.  310;  Atchison,  etc.,  R.  Co.  v.  Als- 
durf,  47  111.  App.  200;  Chicago,  etc.,  R.  Co. 
V.  Smith,  18  111.  App.  119. 

Indiana. —  Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
Cormiek, 74  Ind.  440.  But  compulse  Lake 
Erie,  etc.,  R.  Co.  v.  Mugg,  132  Ind.  108,  31 
N.  E.  564. 

Iowa. —  Young  v.  Burlington  Wire  Mattress 
Co.,  79  Iowa  415,  44  N.  W.  693. 

Kansas. —  Sanborn  v.  Atchison,  etc.,  R.  Co., 
35  Kan.  292,  10  Pac.  860;  Atchison,  etc.,  R. 
Co.  V.  Croll,  3  Kan.  App.  242,  45  Pac.  112. 

Maryland. —  Wonder  v.  Baltimore,  etc.,  R. 
Co.,  32  Md.  411,  3  Am.  Rep.  143. 

Massachusetts. —  Donahue  v.  Washburn, 
etc.,  Mfg.  Co.,  169  Mass.  574,  48  N.  E.  842 : 
McCarthy  v.  Boston  Duck  Co.,  165  Mass.  165, 
42  N.  E.  568;  Ross  v.  Pearson  Cordage  Co., 
164  Mass.  257,  41  N.  E.  284,  49  Am.  St.  Rep. 
459;  Hale  v.  Cheney,  159  Mass.  268,  34  N.  E. 
255. 

Michigan. —  Shadford  v.  Ann  Arbor  St.  R. 
Co.,  Ill  Mich.  390,  69  N.  W.  661 ;  Werbowlsky 
V.  Ft.  Wayne,  etc.,  R.  Co.,  86  Mich.  236,  48 
N.  W.  1097,  24  Am.  St.  Rep.  120;  Hewitt  v. 
Flint,  etc.,  R.  Co.,  67  Mich.  61,  34  N.  W.  659. 

Minnesota. —  Stiller  v.  Bohn  Mfg.  Co.,  80 
Minn.  1,  82  N.  W.  981;  Manley  r.  Minne- 
apolis Paint  Co.,  76  Minn.  169,  78  N.  W. 
1050;  Bergquist  v.  Chandler  Iron  Co.,  49 
Minn.  511,  52  N.  W.  136;  Doyle  v.  St.  Paul, 
etc.,  R.  Co.,  42  Minn.  79,  43  N.  W.  787. 

Mississippi. —  Kent  v.  Yazoo,  etc.,  R.  Co., 
77  Miss.  494,  27  So.  620,  78  Am.  St.  Rep.  534. 

Missouri. —  Hamilton  v.  Rich  Hill  Coal 
Min.  Co.,  108  Mo.  364,  18  S.  W.  977;  Huhn 
V.  Missouri  Pac.  R.  Co.,  92  Mo.  440,  4  S.  W. 
937;  Cagnev  v.  Hannibal,  etc.,  R.  Co.,  69 
Mo.  416;  Smith  v.  St.  Louis,  etc.,  R.  Co.,  69 
Mo.  32,  33  Am.  Rep.  484;  Warmington  f. 
Atchison,  etc.,  R.  Co.,  46  Mo.  App.  159. 

Nebraska. —  Omaha  Bottling  Co.  v.  Theiler, 
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no  defense  to  the  master ;  nor  can  lie  set  up  a  custom  which  is  in  contravention 
of  positive  law.^^ 

e.  Uniform  Character  of  Applianees.^^  The  law  does  not  require  that  the 
master  shall  f urnisli  imiform  machinery  and  appliances,^''  but  evidence  of  non- 
uniformity  may  be  adinissible  upon  tlie  question  of  negligence.^^ 

3.  Appliances  or  Places  Furnished  by,  or  in  Control  of,  Third  Persons  —  a.  In 
General.  A  master  is  not  in  general  liable  for  injuries  to  his  servant  by  reason 
of  defects  in  appliances  or  places  for  work  which  are  furnished  by  or  under  the 
control  of  a  third  person  ;     but  where  the  injury  is  wholly  or  partially  the  direct 


59  Nebr.  257,  80  N.  W.  821,  80  Am.  St.  Rep. 
673;  Missouri  Pac.  R.  Co.  v.  Lewis,  24  Nebr. 
848,  40  N.  W.  401,  2  L.  R.  A.  67. 

'New  York. —  Sisco  v.  Lehigh,  etc.,  R.  Co., 
145  N.  Y.  296,  39  N.  E.  958 ;  Burke  v.  With> 
erbee,  98  N.  Y.  562;  Warner  v.  Erie  R.  Co., 
39  N.  Y.  468;  O'Hare  V.  Keeler,  22  N.  Y. 
App.  Div.  191,  48  N.  Y.  Suppl.  376;  France 
V.  Rome,  etc.,  R.  Co.,  88  Hun  318,  34  N.  Y. 
Suppl.  408;  French  v.  Aulls,  72  Hun  442,  25 
N.  Y.  Suppl.  188;  Sweeney  v.  Page,  64  Hun 
172,  18  N.  Y.  Suppl.  890;  Wright  v.  Dela- 
ware, etc.,  Canal  Co.,  40  Hun  343. 

North  Carolina. —  Lloyd  v.  Hanes,  126  N.  C. 
359,  35  S.  E.  611. 

0/iio.— Toledo,  etc.,  R.  Co.  v.  Beard,  20 
Ohio  Cir.  Ct.  681,  11  Ohio  Cir.  Dec.  406; 
National  Malleable  Castings  Co.  v.  Luscomi), 
19  Ohio  Cir.  Ct.  673,  6  Ohio  Cir.  Dec.  313. 

Pennsylvania. —  Service  v.  Shoneman,  196 
Pa.  St.  63,  46  Atl.  292,  79  Am.  St.  Rep.  689, 
69  L.  R.  A.  792;  Higgins  v.  Fanning,  195 
Pa.  St.  599,  46  Atl.  102;  Keenan  v.  Waters, 
181  Pa.  St.  247,  37  Atl.  342;  Dooner  v. 
Delaware,  etc..  Canal  Co.,  171  Pa.  St.  581, 
33  Atl.  415;  Dooner  v.  Delaware,  etc.,  Canal 
Co.,  164  Pa.  St.  St.  17,  30  Atl.  269;  Reese 
i\  Hershey,  163  Pa.  St.  253,  29  Atl.  907,  43 
Am.  St.  Rep.  795;  Kehler  v.  Schwenk, 
144  Pa.  St.  348,  22  Atl.  910,  27  Am.  St. 
Rep.  633,  13  L.  R.  A.  374;  Augerstein  v. 
Jones,  139  Pa.  St.  183,  21  Atl.  24,  23  Am. 
St.  Rep.  174;  Lehigh,  etc..  Coal  Co.  v.  Haves, 
128  Pa.  St.  294,  18  Atl.  387.  15  Am.  St.  Rep. 
680,  5  L.  R.  A.  441;  Delaware  River  Iron 
Ship-Building  Co.  v.  Nuttall,  119  Pa.  St.  149, 
13  Atl.  65;  Shaffer  v.  Haish,  110  Pa.  St.  575, 
1  Atl.  575. 

Rliode  Island. —  Desrosiers  v.  Bourn,  26 
R.  L  6,  57  Atl.  935. 

Utah. —  Fritz  v.  Salt  Lake,  etc..  Gas,  etc., 
Co.,  18  Utah  493,  56  Pac.  90. 

Washington. —  Hoffman  v.  American  Foun- 
dry Co.,  18  Wash.  287,  51  Pac.  385. 

Wisconsin. —  Baxter  v.  Chicago,  etc.,  R.  Co., 
104  Wis.  307,  80  N.  W.  644;  Prybilski  v. 
Northwestern  Coal  R.  Co.,  98  Wis.  413,  74 
N.  W.  117;  Nadau  v.  White  River  Lumber 
Co.,  76  Wis.  120,  43  N.  W.  1135,  20  Am. 
St.  Rep.  29. 

United  States. —  Southern  Pac.  Co.  v.  Selev, 
152  U.  S.  145,  14  S.  Ct.  530,  38  L.  ed.  391 
[reversing  6  Utah  319,  23  Pac.  751];  Wash- 
ington, etc.,  R.  Co.  V.  McDade,  135  U.  S.  554, 
10  S.  Ct.  1044,  34  L.  ed.  235;  Keats  v. 
National  Heeling  Mach.  Co.,  65  Fed.  940,  13 
C.  C.  A.  221;  Louisville,  etc.,  R.  Co.  r.  Kelly, 


63  Fed.  407,  11  C.  C.  A.  260;  Northern  Pac. 
R.  Co.  V.  Blake,  63  Fed.  45,  11  C.  C.  A.  93; 
Sunney  v.  Holt,  15  Fed.  880. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  185-191. 

Custom  must  be  general  see  Couch  v.  Wat- 
son Coal  Co.,  46  Iowa  17. 

51.  A  labama. —  Kansas  City,  etc.,  R.  Co, 
V.  Burton,  97  Ala.  240,  12  So.  88. 

Georgia. —  Central  R.  Co.  v.  De  Bray,  71 
Ga.  406. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Mugg, 
132  Ind.  168,  31  N.  E.  564. 

Iowa. —  Austin  v.  Chicago,  etc.,  R.  Co.,  93 
Iowa  236,  61  N.  W.  849;  Hosic  v.  Chicago, 
etc.,  R.  Co.,  75  Iowa  683,  37  N.  W.  963,  9  Am. 
St.  Rep.  518;  Allen  v.  Burlington,  etc.,  R. 
Co.,  64  Iowa  94,  19  N.  W,  870;  Hamilton  V. 
Des  Moines  Valley  R.  Co.,  36  Iowa  31. 

Maine. —  Sawyer  v.  J.  M.  Arnold  Shoe  Co., 
90  Me.  369,  38  Atl.  333. 

Missouri. —  Reichla  v.  Gruensfelder,  52  Mo. 
App.  43. 

Neio  York. —  Siversen  v.  Jenks,  102  N.  Y. 
App.  Div.  313,  92  N.  Y.  Suppl.  382. 

Wisconsin. —  Propsom  v.  Leatham,  80  Wis. 
608,  50  N.  W.  586. 

United  States. — Homestake  Min.  Co.  v.  Ful- 
lerton,  69  Fed.  923,  16  C.  C.  A.  545;  Bean 
V.  Oceanic  Steam  Nav.  Co.,  24  Fed.  124. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  185-191. 

Comparative  condition  of  other  road-beds 
not  admissible  see  Georgia  Pac.  R.  Co.  v. 
Dooley,  86  Ga.  294,  12  S.  E.  923,  12  L.  R.  A. 
342  [following  Louisville,  etc.,  R.  Co.  v.  Chaf- 
fin,  84  Ga.  519,  11  S.  E.  891];  Bonner  v. 
Hickey,  (Tex.  Civ.  App.  1893)  23  S.  W.  85. 

52.  Cayzer  v.  Taylor,  10  Gray  (Mass.)  274, 
69  Am.  Dec.  317. 

53.  Warning  of  change  in  appliances  see 
infra,  IV,  D,  2,  a. 

54.  Whitwam  v.  Wisconsin,  etc.,  R.  Co.,  58 
Wis.  408,  17  N.  W.  124. 

55.  Nugent  v.  Boston,  etc.,  R.  Co.,  80  Me, 
62,  12  Atl.  797,  6  Am.  St.  Rep.  151. 

56.  Assumption  of  risk  see  infra,  IV,  E,  9. 
Joint  liability  see  supra,  IV,  A,  6,  b. 
Latent  defects  see  infra,  IV,  B,  7,  e. 
Liability  of  railroad  company  for  injuries  to 

employees  of  other  companies  see  Railroads, 
Liability  of  third  persons  to  servant  see 
Negligence. 

57.  Conway  v.  Furst,  57  N.  J.  L.  645,  32 
Atl.  380;  Devlin  v.  Smith,  89  N.  Y.  470, 
42  Am.  Rep.  311  [reversing  25  Hun  206]; 
Matthes  v.  Kerrigan,  53  N.  Y.  Super.  Ct.  431 ; 

[IV,  B,  S,  a] 
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or  proximate  result  of  the  master's  negligence,  he  is  liable,  in  the  absence  of 
contributory  negligence  on  the  part  of  the  servant.^^ 

b.  Operation  of  Railroads  —  (i)  Effect  of  Constitutional  and  Statu- 
tory Provisions.  Constitutional  and  statutory  provisions  which  compel  railroad 
companies  to  receive  and  transport  over  their  lines  the  cars  of  other  companies, 
without  delay  or  discrimination,  do  not  require  them  to  receive  cars  in  an  unsafe 
condition,  or  so  defective  in  their  construction  as  to  make  it  dangerous  for  their 
servants  to  handle  them,  and  do  not  relieve  the  receiving  company  from  liability 
for  injuries  sustained  by  one  of  its  servants  from  such  defective  cars.^^ 

(ii)  Cars  of  Other  Companies.  While  there  are  decisions  to  the  effect  that 
the  responsibilities  of  a  railroad  company  to  its  servants  are  the  same  in  respect 
to  cars  of  other  companies  which  tlie  servants  are  compelled  to  handle  as  in 
respect  to  its  own,^^  the  better  view  seems  to  be  that  the  duty  of  a  railroad  com- 
pany in  respect  to  a  car  received  by  it  for  transportation  over  its  road,  in  the 
ordinary  course  of  business,  is  one  of  inspection  only,  and  that  it  is  not  to  be  held 
responsible  for  latent  defects  which  cannot  be  discovered  by  such  an  inspection  as 
the  exigencies  of  traffic  will  permit  in  the  exercise  of  a  reasonable  care.^^  Where 


Mauer  v.  Ferguson,  17  N.  Y.  Suppl.  349; 
McEnanny  v.  Kyle,  8  N.  Y.  St.  358.  See 
also  Haley  v.  Jump  River  Lumber  Co.,  81 
Wis.  412,  51  N.  W.  321,  956. 

58.  Georgia. —  Georgia  Cent.  R.  Co.  v.  Mc- 
Glifford,  120  Ga.  90,  47  S.  E.  590,  in  which 
the  master  constantly  used  the  appliance, 
and  so  dealt  with  it  as  practically  to  adopt 
it  as  his  own. 

Iowa. —  Blink  v.  Hubinger,  90  Iowa  642, 
57  N.  W.  593. 

New  York. —  CuUigan  v.  Jones,  14  N.  Y. 
St.  186,  defects  discoverable  by  use  of  ordi- 
nary care. 

Vtah. —  Wood  v.  Rio  Grande  Western  R. 
Co.,  28  Utah  351,  79  Pac.  182. 

Wisconsin.—  Meier  v.  Morgan,  82  Wis.  289, 
52  N.  W.  174,  33  Am.  St.  Rep.  39. 

59.  Injuries  to  employees  of  other  railroads 
see  Railroads. 

60.  ^  Zafeama.— Louisville,  etc.,  R.  Co.  v. 
Davis,  91  Ala.  487,  8  So.  552. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Arm- 
strong, 62  111.  App.  228. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Wil- 
liams, 95  Ky.  199,  24  S.  W.  1,  15  Ky.  L.  Rep. 
548,  44  Am.  St.  Rep.  214. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862,  18  So.  415. 

Pennsylvania. —  Dooner  v.  Delaware,  etc., 
Canal  Co.,  164  Pa.  St  17,  30  Atl.  269. 

Vermont. —  Reynolds  v.  Boston,  etc.,  R.  Co., 
64  Vt.  66,  24  Atl.  134,  33  Am.  St.  Rep.  908. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  194. 

But  see  Simms  v.  South  Carolina  R.  Co., 
26  S.  C.  490,  2  S.  E.  486. 

61.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Davis,  91  Ala.  487,  8  So.  552. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Avery, 
109  111.  314. 

Indiana. — St.  Louis,  etc.,  R.  Co.  v.  Valirius, 
56  Ind.  511. 

South  Carolina. —  Youngblood  v.  South 
Carolina,  etc.,  R.  Co.,  60  S.  C.  9,  38  S.  E. 
232,  85  Am.  St.  Rep.  824. 

Texas. —  International,  etc.,  R.  Co.  v.  Kor- 
nan,  78  Tex.  294,  14  S.  W.  668,  22  Am.  St. 
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Rep.  52,  9  L.  R.  A.  703 ;  Missouri  Pac.  R.  Co. 
V.  White,  76  Tex.  102,  13  S.  W.  65,  18  Am. 
St.  Rep.  33. 

Vermont. —  Reynolds  v.  Boston,  etc.,  R.  Co., 
64  Vt.  66,  24  Atl.  134,  33  Am.  St.  Rep.  908. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  195,  236. 

62.  Wabash  R.  Co.  v.  Farrell,  79  111.  App. 
508.  See  also  the  following  illusftrative 
cases : 

District  of  Columbia. —  Mackey  v.  Balti- 
more, etc.,  R.  Co.,  19  D.  C.  282,  where  it 
was  held  that  it  is  the  duty  of  the  company 
to  remedy  defects,  or  refuse  to  take  the  car. 

Illinois. —  Sack  v.  Dolese,  137  111.  129,  27 
N.  E.  62  [affirming  35  111.  App.  636]  ;  Illinois 
Cent.  R.  Co.  v.  Barslow,  94  111.  App.  206 ;  Chi- 
cago, etc.,  R.  Co.  V.  Gillison,  72  111.  App.  207 ; 
Chicago,  etc.,  R.  Co.  v.  Armstrong,  62  III. 
App.  228. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Bates, 
146  Ind.  564,  45  N.  E.  108. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Penfold, 
57  Kan.  148,  45  Pac.  574;  Missouri  Pac.  R. 
Co.  V.  Barber,  44  Kan.  612,  24  Pac.  969. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Wil- 
liams, 95  Ky.  199,  24  S.  W.  1,  15  Ky.  L.  Rep. 
548,  44  Am.  St.  Rep.  214. 

Louisiana. —  Budge  v.  Morgan's  Louisiana 
R.,  etc..  Steamship  Co.,  108  La.  349,  32  So. 
535. 

Massachusetts. —  Bowers  v.  Connecticut 
River  R.  Co.,  162  Mass.  312,  38  N.  E.  508; 
Spaulding  v.  W.  N.  Flynt  Granite  Co.,  159 
Mass.  587,  34  N.  E:  1134;  Keith  v.  New 
Haven,  etc.,  R.  Co.,  140  Mass.  175,  3  N.  E. 
28.  Compare  Coffee  v.  New  York,  etc.,  R. 
Co.,  155  Mass.  21,  28  N.  E.  1128,  holding 
that  a  mere  isolated,  empty  car,  on  its  way 
to  take  its  place  in  a  train  to  be  delivered 
to  another  company,  is  not  within  St.  (1887) 
c.  270. 

Michigan. —  See  Michigan  Cent.  R.  Co.  v, 
Smithson,  45  Mich.  212,  7  N.  W.  791. 

Minnesota. —  Moon  v.  Northern  Pac.  R.  Co., 
46  Minn.  106,  48  N.  W.  697,  24  Am.  St.  Rep. 
194;  Fay  v.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  231,  15  N.  V/.  241. 
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a  railroad  company  receives  a  car  of  another  company,  and  it  is  examined,  and 
notice  is  given  that  it  is  defective  and  is  to  be  returned,  the  company  has  fulfilled 
its  duty  in  regard  to  the  car,  and  is  not  liable  for  injuries  resulting  from  such 
defect,  which  a  servant  receives  while  the  car  is  shifting  about  the  yard.^^ 

(ill)  Improper  Loading  of  Cars.  Where  the  servant  of  a  railroad  company 
is  injured  by  reason  of  the  improper  loading  of  a  car  received  from  another  com- 
pany,^ or  which  has  been  loaded  by  the  shipper,^-^  the  company  is  not  liable, 
unless  it  has  been  in  the  habit  of  receiving  and  transporting  cars  loaded  in  such  a 
manner,^^  or  unless  it  has  failed  to  provide  a  system  of  inspection  and  proper 
persons  to  inspect  cars  after  they  have  been  loaded  and  before  they  have  been 
received  for  transportation.^^ 


Missouri. —  Oglesby  v.  Missouri  Pac.  R.  Co., 
150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758; 
Bender  r.  St.  Louis,  etc.,  R.  Co.,  137  Mo.  240, 
37  S.  W.  132;  Mateer  v.  Missouri  Pac.  R.  Co., 
(1891)  15  S.  W.  970;  Gutridge  v.  Missouri 
Pac.  R.  Co.,  94  Mo.  468,  7  S.  W.  476,  4 
Am.  St.  Rep.  392. 

Nebraska. —  Union  Stock- Yards  Co.  v. 
Gk)odwin,  57  Nebr.  138,  77  N.  W.  357. 

New  Jersey. —  Anderson  v.  Erie  R.  Co.,  68 
N.  J.  L.  647,  54  Atl.  830. 

New  York. —  Eaton  v.  New  York  Cent., 
etc.,  R.  Co.,  163  N.  Y.  391,  57  N.  E.  609,  79 
Am.  St.  Rep.  600  [reversing  14  N.  Y.  App. 
Div.  20,  43  N.  Y.  Suppl.  666]  ;  Goodrich  v. 
New  York  Cent.,  etc.,  R.  Co.,  116  N.  Y.  398, 
22  N.  E.  397,  15  Am.  St.  Rep.  410,  5  L.  R.  A. 
750;  Bushby  V.  New  York,  etc.,  R.  Co.,  107 
N.  Y.  374,  14  N.  E.  407,  1  Am.  St.  Rep.  844 
[affirming  37  Hun  104]  ;  Gottlieb  v.  New 
York,  etc.,  R.  Co.,  100  N.  Y.  462,  3  N.  E.  344. 

North  Carolina. —  Leak  v.  Carolina  Cent. 
R.  Co.,  124  N.  C.  455,  32  S.  E.  884;  Mason 
V.  Richmond,  etc.,  R.  Co.,  Ill  N.  C.  482,  16 
S.  E.  698,  32  Am.  St.  Rep.  814,  18  L.  R.  A. 
845. 

North  Dakota. —  Bennett  v.  Northern  Pac. 
R.  Co.,  2  N.  D.  112,  49  N.  W.  408,  13  L.  R.  A. 
465. 

Pennsylvania. —  Elkins  v.  Pennsylvania  R. 
Co.,  171  Pa.  St.  121,  33  Atl.  74;  Dooner  v. 
Delaware,  etc..  Canal  Co.,  164  Pa.  St.  17, 
30  Atl.  269;  McMullen  v.  Carnegie,  158  Pa. 
St.  518,  27  Atl.  1043,  23  L.  R.  A.  448.  Com- 
pare Anderson  v.  Oliver,  138  Pa.  St.  156, 
20  Atl.  981. 

Rhode  Island. —  Jones  v.  New  York,  etc.,  R. 
Co.,  20  R.  L  210,  37  Atl.  1033. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Rea- 
gan, 96  Tenn.  128,  33  S.  W.  1050. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Dorsey,  66  Tex. 
148,  18  S.  W.  444;  Mexican  Cent.  R.  Co.  v. 
Shean,  (1891)  18  S.  W.  151;  Texas,  etc.,  R. 
Co.  V.  Carlton,  60  Tex.  397;  Southern  Pac. 
Co.  V.  Winton,  27  Tex.  Civ.  App.  503,  66 
S.  W.  477;  Houston,  etc.,  R.  Co.  v.  Milam, 
(Civ.  App.  1900)  58  S.  W.  735,  (Civ.  App. 
1901)  60  S.  W.  591;  Galveston,  etc.,  R.  Co. 
f.  Nass,  (Civ.  App.  1900)  57  S.  W.  910; 
Jones  V.  Shaw,  16  Tex.  Civ.  App.  290,  41 
S.  W.  690 ;  Eddy  v.  Prentice,  8  Tex.  Civ.  App. 
68,  27  S.  W.  1063;  St.  Louis,  etc.,  R.  Co.  v. 
Putnam,  1  Tex.  Civ.  App.  142,  20  S.  W. 
1002;  Texas,  etc.,  R.  Co.  v.  McClanahan,  2 
Tex.  Unrep.  Cas.  270. 


Virginia. —  Richmond,  etc.,  R.  Co.  v.  Dud- 
ley, 90  Va.  304,  18  S.  E.  274. 

Wisconsin. —  Ballou  v.  Chicago,  etc.,  R.  Co., 
54  Wis.  257,  11  N.  W.  559,  41  Am.  Rep.  31. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  S.  Ct.  491,  39  L.  ed. 
624;  Felton  v.  Bullaid,  94  Fed.  781,  37  C.  C. 
A.  1 ;  Atchison,  etc.,  R.  Co.  v.  Meyers,  76 
Fed.  443,  22  C.  C.  A.  268. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  195,  236. 

The  duty  to  inspect  will  be  measured  by 
what  the  company  ought  to  have  done  while 
the  cars  were  in  its  possession,  and  not  be- 
fore, as  the  negligence  of  the  connecting  line 
before  the  delivery  of  the  cars  cannot  be  im- 
puted to  it.  Illinois  Cent.  R.  Co.  v.  Barslow, 
94  111.  App.  206. 

An  inspection  will  be  presumed  to  have 
been  proper  in  the  absence  of  evidence  to  the 
contrary.  Oglesby  r.  Missouri  Pac.  R.  Co., 
150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758. 

That  cars  are  only  used  a  brief  time,  or 
carried  a  short  distance,  will  not  excuse  a 
railroad  company  from  its  duty  of  inspecting 
them.  Atchison,  etc.,  R.  Co.  v.  Penfold,  57 
Kan.  148,  45  Pac.  574. 

Not  negligence  to  receive  cars  with  differ- 
ent couplings  see  Louisville,  etc.,  R.  Co.  v. 
Boland,  96  Ala.  626,  II  So.  667,  18  L.  R.  A. 
260;  Wabash  R.  Co.  v.  Farrell,  79  111.  App. 
508 ;  Thomas  v.  Missouri  Pac.  R.  Co.,  109  Mo. 
187,  18  S.  W.  980;  Kohn  v.  McNulta,  147 
U.  S.  238,  13  S.  Ct.  298,  37  L.  ed.  150. 

63.  Atchison,  etc.,  R.  Co.  v.  Meyers,  76  Fed. 
443,  22  C.  C.  A.  268. 

64.  Dewey  v.  Detroit,  etc.,  R.  Co.,  97  Mich. 
329,  52  N.  W.  942,  56  N.  W.  756,  37  Am.  St. 
Rep.  348,  16  L.  R.  A.  342,  22  L.  R.  A.  292. 
Contra,  Mexican  Cent.  R.  Co.  v.  Shean,  (Tex. 
1891)  18  S.  W.  151. 

65.  Haugh  v.  Chicago,  etc.,  R.  Co.,  73  Iowa 
66,  35  N.  W.  116. 

Company  must  furnish  car  appropriate  for 
proposed  load. —  Bushby  v.  New  York,  etc.,  R. 
Co.,  107  N.  Y.  374,  14  N.  E.  407,  1  Am.  St. 
Rep.  844. 

66.  Mcintosh  v.  Missouri  Pac.  R.  Co.,  58 
Mo.  App.  281. 

67.  Byrnes  v.  New  York,  etc.,  R.  Co.,  113 
N.  Y.  251,  21  N.  E.  50,  4  L.  R.  A.  151  [re- 
versing 14  N.  Y.  St.  554],  in  which  the  car 
was  so  loaded  as  to  render  the  brake  useless, 
but  the  company  was  held  not  to  be  liable, 
since  its  reception  in  this  condition  was  due 

[IV.  B,  3,  b,  (iii)l 
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(iv)  Railroad  Tracks  and  Road -Beds.  A  railroad  company,  as  between 
itself  and  its  servants,  mnst  exercise  reasonable  and  ordinary  care  and  diligence 
to  make  its  road  safe,  whether  it  owns  the  road  or  nses  it  under  contract  with  the 
owner  and  where  two  or  more  companies  use  a  track  in  common,  it  is,  although 
tlie  exclusive  property  of  one  of  the  companies,  for  the  time  being  the  track  of 
each  company  using  it,  and  the  proprietary  company  is  not  liable  to  its  servants 
for  injuries  caused  by  the  negligent  nse  of  the  track  by  the  servants  of  another 
company.^^ 

(v)  Obstructions  On,  Over,  or  Near  Railroad  Tracks.  Where  a  rail- 
road company  permits  an  obstruction,  of  which  it  has  actual  or  constructive 
knowledge,  to  remain  on,  over,  or  near  its  track,  and  by  reason  of  such  obstruc- 
tion its  servant  is  injured,  the  company  is  liable,  although  the  obstruction  belongs 
to  or  is  under  the  control  of  a  third  person.''^ 

4.  Particular  Appliances  and  Places '^^ — a.  In  General  —  (i)  Dangerous 
Instrumentalities,  Plages,  and  Substances  —  (a)  In  General.  JSTegligence 
cannot  be  imputed  to  a  master  merely  by  reason  of  the  fact  that  the  instrumen- 
talities or  places  furnished  by  him  are  dangerous  but  where  the  service 
required  of  a  servant  is  of  a  pecuharly  dangerous  character,  it  is  the  duty  of  the 
master  to  make  reasonable  provision  to  protect  him  from  the  dangers  to  which  he 
is  exposed  while  engaged  in  the  discharge  of  his  duties.*^^ 

(b)  Explosives.  The  measure  of  care  imposed  on  the  master  for  the  safety  of 
his  servant  in  the  use  of  dynamite  or  other  explosives  is  that  ordinary  care  which 
reasonable  and  prudent  men  would  and  do  exercise  under  like  circumstances ;  ''^ 
and  where  a  master  furnishes  an  explosive  known  to  him  to  be  dangerous  and 
unsafe  for  the  use  to  which  it  is  to  be  put,"^^  or  which  has  never  been  used  for 


to  the.  negligence  of  fellow  servants  of  the 
servant  injured. 

68.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  -c. 
Cagle,  53  Ark.  347,  14  S.  W.  89. 

Illinois. —  Wisconsin  Cent.  R.  Co.  v.  Ross, 
142  111.  9,  31  N.  E.  412,  34  Am.  St.  Rep.  49 
laffirming  43  111.  App.  454]. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Weaver, 
35  Kan.  412,  11  Pac.  408,  57  Am.  Rep. 
176. 

OMo.— Toledo  Consol.  St.  R.  Co.  v. 
Sweeney,  8  Ohio  Cir.  Ct.  298,  4  Ohio  Cir.  Dec. 
11. 

Teccas. —  See  Gulf,  etc.,  R.  Co.  v.  Dorsey,  2 
Tex.  Unrep.  Cas.  247. 

Wisconsin. —  Stetler  v.  Chicago,  etc.,  R. 
Co.,  46  Wis.  497,  1  N.  W.  112. 

United  States. —  Smith  v.  Memphis,  etc., 
R.  Co.,  18  Fed.  304. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  197. 

But  see  Engel  v.  New  York,  etc.,  R.  Co.,  160 
Mass.  260,  35  N.  E.  547,  22  L.  R.  A.  283; 
'  Trask  r.  Old  Colony  R.  Co.,  156  Mass.  298,  31 
N.  E.  6,  construing  Acts  (1887),  c.  270. 

Servant  lent  to  another  company. —  A  rail- 
road company  sending  an  engineer  (hired  by 
the  month)  with  one  of  its  engines  to  haul 
temporarily  for  another  company  the  trains  of 
the  latter  over  its  line  is  not  responsible  to 
the  engineer  for  the  bad  condition  of  the 
track,  nor  for  the  want  of  adaptation  of  the 
engine  to  the  track,  it  not  being  alleged  that 
the  employing  company  knew  of  such  bad 
condition  or  want  of  adaptation,  and  con- 
cealed its  information,  Dunlap  v.  Richmond, 
etc.,  R.  Co.,  81  Ga.  136,  7  S.  E.  283. 

[IV,  B.  3,  b,  riv)] 


69.  Georgia  R.,  etc.,  Co.  v.  Friddell,  79  Ga. 
489,  7  S.  E.  214,  11  Am.  St.  Rep.  444. 

70.  Chicago,  etc.,  R.  Co.  v.  Russell,  91  111. 
298,  33  Am.  Rep.  54.  Compare  Martin  v. 
Louisville,  etc.,  R.  Co.,  95  Ky.  612,  26  S.  W. 
801,  16  Ky.  L.  Rep.  150;  Sellars  v.  Rich- 
mond, etc.,  R.  Co.,  94  N.  C.  654;  Dalton  v. 
Receivers,  6  Fed.  Cas,  No.  3,550,  4  Hughes 
180,  in  which  the  facts  did  not  show  action- 
able negligence. 

71.  Hidden  dangers  see  infra,  IV,  B,  7,  d. 
Inspection  see  infra,  IV,  B,  6. 

Latent  defects  see  infra,  IV,  B,  7,  e. 
Master's  knowledge  of  defects  see  infra, 
IV,  B,  7. 

72.  Gould  V.  Chicago,  etc.,  R.  Co.,  66  Iowa 
590,  24  N.  W.  227. 

73.  Hannibal,  etc.,  R.  Co.  v.  Fox,  31  Kan, 
586,  3  Pac.  320.  Compare  Chicago,  etc.,  R. 
Co.  V.  Clark,  108  111.  113. 

74.  Schwartz  v.  Shull,  45  W,  Va.  405,  31 
S.  E.  914.  See  also  Mather  v.  Rillston,  156 
U.  S.  391,  15  S.  Ct.  464,  39  L.  ed.  464. 

In  determining  the  care  and  prudence  a 
master  must  use  in  furnishing  his  servant 
with  explosives  for  blasting,  it  may  be  con- 
sidered how  far  such  kind  of  explosives  was 
in  general  use,  and  ordinarily  considered  safe 
and  proper  for  the  purpose,  and  how  far  the 
particular  brand  or  manufacture  of  the  ex- 
plosives furnished  was  generally  considered  a 
safe  article  by  those  using  it.  Adams  v.  West 
Roxbury,  1  Fed.  Cas,  No,  67,  1  Hask.  576. 

75.  Adams  v.  West  Roxbury,  1  Fed.  Cas. 
No.  67,  1  Hask.  576,  in  which  the  master  fur- 
nished an  inferior  explosive  on  account  of  its 
cheapness. 
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the  purpose,  and  is  in  fact  unfit  and  unsafe  therefor,'^^  lie  is  guilty  of  negligence. 
So  too  where  a  servant  is  injured  by  an  explosion  which  is  the  necessary  result  of 
improper  appliances  the  master  is  liable.''^ 

(ii)  Horses  and  Vehicles?^  Where  the  master  knows  or  should  know  "^^ 
that  an  animal  used  by  him  is  vicious,^  or  that  his  harness  or  vehicle  is  not  reason- 
ably safe,^^  he  is  liable  for  injuries  to  his  servant  caused  thereby.  So  too  a  master 
must  furnish  a  reasonably  safe  appliance  for  unloading  a  vehicle,^^  and  the  master 
is  also  liable  for  injuries  sustained  by  a  servant  through  the  premature  starting  of 
his  team  resulting  from  the  master's  negligence  while  the  servant  is  in  a  dangerous 
position  about  the  vehicle  in  the  prosecution  of  his  duties.^^ 

(ill)  Building  AND  Places EorWork^^  —  (a)  Tn  General.  A  master  owes 
it  to  his  servant  to  furnish  him  with  a  reasonably  safe  building  or  other  place  in 
which  to  do  his  work,  and  is  liable  for  injuries  occasioned  by  his  negligence  in 
this  regard.^^    This  rule  does  not  apply  to  a  case  where  servants  are  creating  a 


76.  Spelman  v.  Fisher  Iron  Co.,  56  Barb. 
(N.  Y.)  151. 

77.  Nichols  v.  Brush,  etc.,  Mfg.  Co.,  53  Hun 
(N.  Y.)  137,  6  N.  Y.  Suppl.  601  [affirmed  in 
117  N.  Y.  646,  22  N.  E.  1131]. 

78.  Contributory  negligence  see  infra,  IV, 
F,  4,  c,  (I). 

79.  Necessity  of  knowledge  see  Weigand  v. 
Atlantic  Refining  Co.,  189  Pa.  St.  248,  42  Atl. 
132.  See  also  Hardv  v.  Shedden  Co.,  78  Fed. 
610,  24  C.  C.  A.  261,  37  L.  R.  A.  33. 

80.  Kentucky. —  East  Jellico  Coal  Co.  v. 
Stewart,  68  S.  W.  624,  24  Ky.  L.  Rep.  420. 

Missouri. —  McCready  v.  Stepp,  104  Mo. 
App.  340,  78  S.  W.  671. 

Nebraska. —  George  H.  Hammond  Co.  v. 
Johnson,  38  Nebr.  244,  56  N.  W.  967. 

United  States. —  Knickerbocker  Ice  Co.  v. 
Finn,  80  Fed.  483,  25  C.  C.  A.  579. 

England. —  Yarmouth  v.  France,  19  Q.  B.  D. 
647,  57  L.  J.  Q.  B.  7,  36  Wkly.  Rep.  281. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  204. 

Compare  Devlin  v.  Metropolitan  St.  R.  Co., 
17  N.  Y.  App.  Div.  491,  45  N.  Y.  Suppl.  505. 

81.  Cooper  v.  Robert  Portner  Brewing  Co., 
112  Ga.  894,  38  S.  E.  91;  Boyce  v.  Schroeder, 
21  Ind.  App.  28,  51  N.  E.  376;  Toledo  Consol. 
St.  R.  Co.  V.  Yunker,  9  Ohio  Cir.  Ct.  262,  4 
Ohio  Cir.  Dec.  23.  Compare  Deane  v.  Buffalo, 
42  N.  Y.  App.  Div.  205,  58  N.  Y.  Suppl.  810. 

82.  Beard  v.  American  Car  Co.,  63  Mo. 
App.  382. 

83.  Borden  v.  Falk  Co.,  97  Mo.  App.  566, 
71  S.  W.  478;  Sweain  v.  Donahue,  105  Wis. 
142,  81  N.  W.  119. 

84.  Assumption  Of  risk  see  infra,  IV,  E, 
2,  a. 

Proximate  cause  of  injury  see  infra,  IV, 
B,9. 

85.  California. —  Davies  v.  Oceanic  Steam- 
ship Co.,  89  Cal.  280,  26  Pac.  827. 

Georgia. —  Babeock  Bros.  Lumber  Co.  V. 
Johnson,  120  Ga.  1030,  48  S.  E.  438. 

Illinois. —  Missouri  Malleable  Iron  Co.  v. 
Dillon,  206  111.  145,  69  N.  E.  12  [affirming 
106  111.  App.  649]  ;  Frost  Mfg.  Co.  v.  Smith, 
197  111.  25.3,  64  N.  E.  305  [affirming  98  111. 
App.  308]  ;  Montgomery  Coal  Co.  v.  Bar- 
ringer,  109  111.  App.  185;  Chicago  Gen.  R. 
Co.  V,  McNamara,  94  111.  App.  188;  Pioneer 


Fireproof  Constr.  Co.  v.  Howell,  90  111.  App. 
122  [affirmed  in  189  111.  123,  59  N.  E.  535]. 

Indiana. —  W.  C.  De  Pauw  Co.  v.  Stubble- 
field,  132  Ind.  182,  31  N.  E.  796;  Indiana 
Pipe  Line,  etc.,  Co.  v.  Neusbaum,  21  Ind.  App. 
361,  52  N.  E.  471;  Lauter  v.  Duckworth,  19 
Ind.  App.  535,  48  N.  E.  864;  Muncie  Pulp 
Co.  V.  Jones,  11  Ind.  App.  110,  38  N.  E. 
547. 

loica. —  Nugent  r.  Cudahy  Packing  Co.,  126 
Iowa  517,  102  N.  W.  442;  McDonnell  v.  Illi- 
nois Cent.  R.  Co.,  105  Iowa  459,  75  N.  W. 
336. 

Kentucky. —  Angel  v.  Jellico  Coal  Min.  Co., 
115  Ky.  728,  74  S.  W.  714,  25  Ky.  L.  Rep. 
108. 

Louisiana. —  Ferris  v.  Hernsheim,  51  La. 
Ann.  178,  24  So.  771. 

Maine. —  Frye  v.  Bath  Gas,  etc.,  Co.,  94 
Me.  17,  46  Ati.  804. 

Maryland. —  Hearn  v.  Quillen,  94  Md.  39, 
50  Atl.  402. 

Massachusetts. —  McCauley  v.  Norcross,  155 
Mass.  584,  30  N.  E.  464.  Compare  Dene  v. 
Arnold  Print  Works,  181  Mass.  560,  64  N.  E. 
203;  Campbell  v.  Dearborn,  175  Mass.  183, 
55  N.  E.  1042;  Regan  v.  Donovan,  159  Mass. 
1,  33  N.  E.  702. 

Michigan. — Smith  r.  Peninsular  Car-Works, 
60  Mich.  501,  27  N.  W.  662,  1  Am.  St.  Rep. 
542. 

Minnesota. —  Harding  v.  Minneapolis  R. 
Transfer  Co.,  80  Minn.  504,  83  N.  W.  395. 

Montana. —  Shaw  v.  New  Year  Gold  Mines 
Co.,  31  Mont.  138,  77  Pac.  515. 

New  Jersey. —  Saunders  v.  Eastern  Hydrau- 
lic Pressed  Brick  Co.,  63  N.  J.  L.  554,  44  Atl. 
630,  76  Am.  St.  Rep.  222. 

NeiD  York. —  Devaney  v.  Degnon-McLenn 
Constr.  Co.,  178  N.  Y.'  620,  70  N.  E.  1098 
[affirming  79  N.  Y.  App.  Div.  62,  79  N.  Y. 
Suppl.  1050]  ;  Ryan  v.  Fowler,  24  N.  Y.  410, 
82  Am.  Dec.  315;  Duggan  v.  Phelps,  82  N.  Y. 
App.  Div.  509,  81  N.  Y.  Suppl.  916;  Hoelter 
r.  McDonald,  82  N.  Y.  App.  Div.  423,  81  N.  Y. 
Suppl.  616:  Merker  v.  C.  R.  Remington,  etc., 
Co.,  62  N.  Y.  App.  Div.  472,  70  N.  Y.  Suppl. 
1070;  Cochran  r.  Sess,  49  N.  Y.  App.  Div. 
223,  62  N.  Y.  Suppl.  1088;  Siedentop  r.  Buse. 
21  N.  Y.  App.  Div.  592,  47  N.  Y.  Sunpl.  809; 
Dillon  r.  Sixth  Ave.  R.  Co.,  48  N.  Y.  Super. 

riV,  B,  4,  a,  (ill),  (a)] 
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place  of  work,  wlieri  it  is  constantly  changing  in  character  by  their  labor,  when  it 
only  becomes  dangerous  by  the  carelessness  or  negligence  of  the  workmen,  when 
the  dangers  which  arise  are  very  short-lived,  or  when,  by  the  negligence  of  the 
workmen,  the  place  is  rendered  unsafe  without  the  master's  fault  or  knowledge.^^ 
(b)  Fire-Esoajjes.  It  is  no  part  of  the  duty  of  a  master  to  his  servant, 
employed  in  a  building  properly  constructed  for  the  ordinary  business  carried  on 
within  it,  in  the  absence  of  a  statute  requirement,^^  to  provide  a  means  of  escape 
from  a  fire  which  is  not  caused  by  his  negligence.^^ 


.  Ct.  283 ;  Anderson  v.  Steinreich,  32  Misc.  680, 
65  N.  Y.  Suppl.  799  [reversing  32  Misc.  237, 
65  N.  Y.  Suppl.  498]  ;  Raftery  v.  Central 
Park,  etc.,  R.  Co.,  14  Misc.  560,  35  N.  Y. 
Suppl.  1067.  Compare  Bateman  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  N.  Y.  App.  Div.  241,  73 
N.  Y.  Suppl.  390;  Brown  V.  Terry,  67  N.  Y. 
App.  Div.  223,  73  N.  Y.  Suppl.  733;  Evans  v. 
Vogt,  etc.,  Mfg.  Co.,  5  Misc.  330,  25  N.  Y. 
Suppl.  509. 

North  Carolina. —  Myers  v.  Concord  Lum- 
ber Co.,  129  N.  C.  252,  39  S.  E.  960. 

Pennsylvania. —  See  Casey  v.  Pennsylvania 
Asphalt  Pav.  Co.,  198  Pa.  St.  348,  47  Atl. 
1128;  Pawling  v.  Hoskins,  132  Pa.  St.  617,  19 
Atl.  301,  19  Am.  St.  Rep.  617. 

Washington. —  Johnson  v.  Bellingham  Bay 
Imp.  Co.,  13  Wash.  455,  43  Pac.  370.  Com- 
pare Decker  v.  Stimson  Mill  Co.,  31  Wash. 
522,  72  Pac.  98. 

Wisco7isin. —  Engstrom  v.  Ashland  Iron, 
etc.,  Co.,  87  Wis.  166,  58  N.  W.  241 ;  Johnson 
V.  Ashland  First  Nat.  Bank,  79  Wis.  414,  48 
N.  W.  712,  24  Am.  St.  Rep.  722. 

United  States. —  Fournier  v.  Pike,  128  Fed. 
991 ;  Sansol  v.  Compagnie  Generale  Trans- 
atlantique,  101  Fed.  390;  Grace,  etc.,  Co.  v. 
Kennedy,  99  Fed.  679,  40  C.  C.  A.  69 ;  Barber 
Asphalt  Pav.  Co.  v.  Odasz,  85  Fed.  754,  29 
C.  C.  A.  631.  Compare  McKenna  Steel  Work- 
ing Co.  V.  Lewis,  111  Fed.  320,  49  C.  C.  A. 
369;  Dwyer  v.  Nixon,  108  Fed.  751,  47  C.  C. 
A.  666. 

Canada. —  See  Dugal  v.  Peoples  Bank,  34 
N.  Brunsw.  581. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  205. 

Duty  to  light  place  of  work. —  Illinois. — 
National  Svrup  Co.  v.  Carlson,  155  111.  210, 
40  N.  E.  492. 

Maine. —  Sawyer  v.  Rumford  Falls  Paper 
Co.,  90  Me.  354,  38  Atl.  318,  60  Am.  St.  Rep. 
260. 

Missouri. —  Irmer  v.  St.  Louis  Brewing  Co., 
)69  Mo.  App.  17. 

i    New   York. —  Devaney  v.  Degnon-McLean 
^Constr.  Co.,  178  N.  Y.  620,  70  N.  E.  1098 
,  [affirming  79  N.  Y.  App.  Div.  62,  79  N.  Y. 
Suppl.  1050]. 

Wisconsin. —  Haley  v.  Western  Transit  Co., 
76  Wis.  344,  45  N.  W.  16. 

United  States.—  The  Saratoga,  87  Fed.  349 
[reversed  on  another  ground  in  94  Fed.  221, 
36  C.  C.  A.  208]  ;  H.  C.  Akeley  Lumber  Co.  v. 
Rauen,  58  Fed.  668,  7  C.  C.  A.  424. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  205. 

Compare  Schoultz  v.  Eckardt  Mfg.  Co.,  112 
La.  568,  36  So.  593,  104  Am.  St.  Rep.  452, 

[IV,  B,  4,  a,  (ni).  (a)] 


holding  that  a  master  is  not  bound  to  keep 
his  premises  so  lighted  that  all  repair  work 
may  be  done  without  the  necessity  of  ad- 
ditional light. 

Place  such  as  is  ordinarily  used  for  similar 
work  sufficient  see  Manley  v.  Minneapolis 
Paint  Co.,  76  Minn.  169,  78  N.  W.  1050. 

Where  the  work  is  the  construction  of  a 
new  building,  the  master  is  not  under  the 
sasne  duty  as  he  would  be  if  the  building  were 
complete  and  fitted  for  use,  and  he  cannot  be 
held  to  the  same  degree  of  care  with  respect 
to  temporary  floors,  or  other  structures, 
mainly  constructed  by  the  workmen  for  their 
own  use,  for  purposes  which  are  constantly 
changing  as  the  work  progresses,  and  which 
uses  in  the  nature  of  things  cannot  in  all 
cases  be  foreseen  by  the  master.  Fournier  v. 
Pike,  128  Fed.  991. 

Where  a  servant  chooses  his  own  position 
on  a  bridge  in  course  of  construction  while  a 
portion  of  the  work  is  going  on,  it  is  not  the 
master's  duty  to  have  a  representative  pres- 
ent to  see  that  such  place  is  safe.  Southern 
Indiana  R.  Co.  v.  Harrell,  161  Ind.  689,  68 
N.  E.  262,  63  L.  R.  A.  460. 

86.  Shaw  V.  New  Year  Gold  Mines  Co.,  31 
Mont.  138,  77  Pac.  515.  See  also  Kennedy  v. 
Grace,  etc.,  Co.,  92  Fed.  116  [affirmed  in  99 
Fed.  679,  40  C.  C.  A.  69]. 

87.  Arms  v.  Ayer,  192  111.  601,  61  N.  E. 
851,  85  Am.  St.  Rep.  357,  58  L.  R.  A.  277; 
Johnson  v.  Steam  Gauge,  etc.,  Co.,  146  N.  Y. 
152,  40  N.  E.  773  [affirming  72  Hun  535,  25 
N.  Y.  Suppl.  689] ;  Pauley  v.  Steam  Gauge, 
etc.,  Co.,  131  N.  Y.  90,  29  N.  E.  999,  15  L.  R. 
A.  194  [reversing  61  Hun  254,  16  N.  Y.  Suppl. 
820]  ;  Greenhaus  v.  Alter,  30  N.  Y.  App.  Div. 
585,  52  N.  Y.  Suppl.  268.  See  also  Huda  v. 
American  Glucose  Co.,  13  Misc.  (N.  Y.)  657, 
34  N.  Y.  Suppl.  931.  But  see  Maker  v. 
Slater  Mill,  etc.,  Co.,  15  R.  I.  112,  23  Atl. 
63;  Grant  v.  Slater  Mill,  etc.,  Co.,  14  R.  L 
380. 

Substantial  compliance  with  statute  suffi- 
cient see  Pauley  v.  Steam'  Gauge,  etc.,  Co., 
131  N.  Y.  90,  29  N.  E.  999,  15  L.  R.  A.  194; 
Gorman  v.  McArdle,  67  Hun  (N.  Y.)  484,  22 
N.  Y.  Suppl.  479. 

A  safe  landing-place  is  an  essential  part  of 
the  fire-escapes  required  by  statute.  Johnson 
r.  Steam  Gauge,  etc.,  Co.,  72  Hun  (N.  Y.) 
535,  25  N.  Y.  Suppl.  689  [affirmed  in  146 
N.  Y.  152,  40  N.  E.  773]. 

88.  Jones  v.  Granite  Mills,  126  Mass.  84, 
30  Am.  Rep.  661 ;  Pauley  v.  Steam  Gauge, 
etc.,  Co.,  131  N.  Y.  90,  29  N.  E.  999,  15  L.  R. 
A.  194  [reversing  61  Hun  254,  16  N.  Y. 
Suppl.  820]. 
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(iv)  Platforms,  Scaffolds,  and  Supports.^^  Where  a  master  furnislies,  or 
causes  to  be  built  under  his  direction  and  control,  a  platform,  scaffold,  staging,  or 
like  structure  for  the  use  of  his  servants  in  the  prosecution  of  their  work,  it  is  his 
duty  to  exercise  ordinary  care  to  see  that  it  is  reasonably  safe  for  the  purpose 
contemplated.^  But  where  the  structure  is  erected  by  the  workmen  from 
material  furnished  by  the  master,  and  the  master  has  no  direction  or  control  of 
the  construction,  he  is  not  liable  for  injuries  sustained  by  one  of  the  workmen  by 
reason  of  defects  in  the  structure,^^  provided  he  has  used  reasonable  care  in  the 


89.  Negligence  of  fellow  servant  perform- 
ing duties  of  master  see  infra,  IV,  G,  4,  a, 

(IX),  (B). 

90.  California. —  Alexander  r.  Central  Lum- 
ber, etc.,  Co.,  104  Cal.  532,  38  Pac.  410. 

Delaware. —  Donovan  v.  Harlan,  etc.,  Co.,  2 
Pennew.  190,  44  Atl.  619. 

/ZZmots.— McBeath  v.  Rawle,  192  111.  626, 
61  N.  E.  847,  69  L.  R.  A.  697  [affirming  93 
111.  App.  212]  ;  Chicago,  etc.,  R.  Co.  v.  Ma- 
roney,  170  111.  520,  48  N.  E.  953,  62  Am.  St. 
Rep.  396  [affirming  67  111.  App.  618]  ;  John 
S.  Metcalf  Co.  v.  Nystedt,  102  111.  App.  71 
[affirmed  in  203  111.  333,  67  N.  E.  764],  serv- 
ant ordered  to  work  on  platform  built  by 
another. 

loica. —  Fink  v.  Des  Moines  Ice  Co.,  84 
Iowa  321,  51  N.  W.  155. 

Kansas. —  Kelley  v.  Union  Pac.  R.  Co.,  58 
Kan.  161,  48  Pac.  843. 

Kentucky. —  Adams  Express  Co.  v.  Smith, 
72  S.  W.  752,  24  Ky.  L.  Rep.  1915. 

Louisiana. —  Ingham  v.  John  B.  Honor  Co., 
113  La.  1040,  37  So.  963. 

i/aiwe.— McCarthy  v.  Claflin,  99  Me.  290, 
59  Atl.  293. 

Massachusetts. — Bourbonnais  v.  West  Boyl- 
ston  Mfg.  Co.,  184  Mass.  250,  68  N.  E.  232; 
Gurney  v.  Le  Baron,  182  Mass.  368,  65  N.  E. 
789  (defective  upright  furnished  with  inten- 
tion that  planking  might  be  laid  across  it)  ; 
Prendible  v.  Connecticut  River  Mfg.  Co.,  160 
Mass.  131,  35  N.  E.  675. 

Michigan. —  Corbett  r,  American  Screen 
Door  Co.,  133  Mich.  669,  95  N.  W.  737; 
Zimmerman  i7.  Detroit  Sulphite  Fibre  Co., 
113  Mich.  1,  71  N.  W.  321. 

Minnesota. —  Harding  v.  Minneapolis  R. 
Transfer  Co.,  80  Minn.  504,  83  N.  W.  395. 

Missouri. —  Doyle  v.  Missouri,  etc..  Trust 
Co.,  140  Mo.  1,  41  S.  W.  255.  See  also  Wend- 
all  V.  Chicago,  etc.,  R.  Co.,  100  Mo.  App.  550, 
75  S.  W.  689. 

Nebraska. —  Stevens  v.  Howe,  28  Nebr.  547, 
44  N.  W.  865. 

New  York. —  Laws  (1897),  c.  415,  giving  a 
remedy  to  a  servant  injured  while  w^orking  on 
a  scaffold,  because  of  some  defect  therein, 
refers  to  a  completed  scaffold.  Schapp  v. 
Bloomer,  181  N.  Y.  125,  73  N.  E.  563  [re- 
versing 90  N.  Y.  App.  Div.  612,  85  N.  Y. 
Suppl.  1146]  ;  Pursley  v.  Edge  Moor  Bridge 
Works,  168  N.  Y.  589,  60  N.  E.  1119  [affirm- 
ing 56  N.  Y.  App.  Div.  71,  67  N.  Y.  Suppl. 
719]  ;  Siversen  v.  Jenks,  102  N.  Y.  App.  Div. 
313,  92  N.  Y.  Suppl.  382;  Welk  v.  Jackson 
Architectural  Iron- Works,  98  N.  Y,  App.  Div. 
247,  90  N.  Y.  Suppl.  541;  Chaffee  v.  Union 


Dry  Dock  Co.,  68  N.  Y.  App.  Div.  578,  73 
N.  Y.  Suppl.  908;  Berry  v.  Atlantic  Storage 
Co.,  50  N.  Y.  App.  Div.  590,  64  J^.  Y.  Suppl. 
292;  Boyle  v.  Degnon-McLean  Constr.  Co.,  47 
N.  Y.  App.  Div.  311,  61  N.  Y.  Suppl.  1043 
[leave  to  appeal  denied  in  63  N.  Y.  Suppl. 
1105];  Brown  v.  Todd,  46  N.  Y.  App.  Div. 
546,  61  N.  Y.  Suppl.  963;  Stewart  v.  Fergu- 
son, 34  N.  Y.  App.  Div.  515,  54  N.  Y.  Suppl. 
615;  Healy  r.  Burke,  36  Misc.  792,  74  N.  Y. 
Suppl.  1131  [affirming  35  Misc.  384,  71  N.  Y. 
Suppl.  1027] ;  Kuss  v.  Freid,  32  Misc.  628,  66 
N.  Y.  Suppl.  487.  See  also  McLean  v.  Stand- 
ard Oil  Co.,  21  N.  Y.  Suppl.  874. 

Ohio. —  Davies  v.  Griffith,  1 1  Ohio  Dec. 
(Reprint)  495,  27  Cine.  L.  Bui.  180. 

West  Virginia. —  Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510,  49  S.  E.  437. 

Wisconsin. —  Cadden  v.  American  Steel 
Barge  Co.,  88  Wis.  409,  60  N.  W.  800;  Behm 
V.  Armour,  58  Wis.  1,  15  N.  W^  806. 

United  States.  —  Beattie  v.  Edge  Moor 
Bridge  Works,  109  Fed.  233;  F.  C.  Austin 
Mfg.  Co.  V.  Johnson,  89  Fed.  677,  32  C.  C.  A. 
309;  H.  C.  Akeley  Lumber  Co.  i:  Rauen,  58 
Fed.  668,  7  C.  C,  A.  424;  Woods  v.  Lindvall. 
48  Fed.  62,  1  C.  C.  A.  37  [affirming  47  Fed. 
195]. 

England. —  Cripps  v.  Judge,  13  Q.  B.  D. 
583,  49  J.  P.  100,  53  L.  J.  Q.  B.  517,  51  L.  T. 
Rep.  N.  S.  182,  33  Wkly.  Rep.  35.  Compare 
Church  V.  Appleby,  58  L.  J.  Q.  B.  144,  60 
L.  T.  Rep.  N.  S.  542. 

Canada. —  Kelly  v.  Davidson,  27  Ont.  App. 
657  [affirming  32  Ont.  8]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  207. 

Master  not  liable  for  non-discoverable  de- 
fects see  Bannon  v.  Sanden,  68  111.  App.  164. 
See  also  Stourbridge  v.  Brooklyn  City  R.  Co., 
9  N.  Y.  App.  Div.  129,  41  N.  Y.  Suppl. 
128. 

Where  a  platform  could  not  have  averted 
the  injury,  the  master  is  not  liable  for  failure 
to  furnish  one.  Miniter  v.  Chicago,  etc.,  R. 
Co.,  122  Iowa  46,  96  N.  W.  1108. 

Where  a  scaffold  was  adequate  to  the  work 
for  which  it  was  originally  erected,  and  which 
was  contemplated  by  those  who  directed  its 
construction  and  the  selection  of  the  ma- 
terial, and  by  the  employer,  the  fact  that  it 
was  not  adequate  to  an  extra  strain  which 
was  not  contemplated  does  not  necessarily 
prove  negligence.  Chicago  Architectural  Iron 
Works  V.  Nagel,  80  111.  App.  492. 

91.  California. —  Noyes  v.  Wood,  102  Cal. 
389,  36  Pac.  766. 

Connecticut. —  Channon    r.     Sanford,  70 

[IV,  B,  4,  a,  (IV)] 
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selection  of  proper  and  suitable  material.  This  is  the  only  duty  which  the  law 
imposes  upon  liim.^^ 

(v)  Elevators^  Hoistways^  Runways,  and  Shafts.^^  Where  a  master  uses 
elevators,  hoistways,  runways,  shafts,  or  like  appliances  in  his  business,  he  must 
use  ordinary  care  to  see  that  they  are  reasonably  safe  and  suitable  for  the  pur- 
poses for  which  they  are  intended.^    The  master's  duty  is,  however,  performed 


Conn.  573,  40  Atl.  462,  66  Am.  St.  Rep.  133, 
41  L.  R.  A.  200. 

Delaivare. —  Donovan  v.  Harlan,  etc.,  Co., 
2  Pennew.  190,  44  Atl.  619. 

Iowa. —  Trcka  v.  Burlington,  etc.,  R.  Co., 
100  Iowa  205,  69  N.  W.  422. 

Massachusetts. —  Hayes  v.  New  York,  etc., 
R.  Co.,  187  Mass.  182,  72  N.  E.  841;  Thomp- 
son V.  Worcester,  184  Mass.  354,  68  N.  E. 
833;  Brady  v.  Norcross,  172  Mass.  331,  52 
N.  E.  528;  McKay  v.  Hand,  168  Mass.  270, 
47  N.  E.  104;  Reynolds  t;.  Barnard,  168  Mass. 
226,  46  N.  E.  703. 

Michigan. —  Landowski  v.  Chapoton,  137 
Mich.  429,  100  N.  W.  564;  Lockwood  v.  Ten- 
nant,  137  Mich.  305,  100  N.  W.  562 ;  Dewey  v. 
Parke,  76  Mich.  631,  43  N.  W.  644. 

Minnesota. —  Marsh  v.  Herman,  47  Minn. 
637,  50  N.  W.  611. 

Missouri. —  Bowen  v.  Chicago,  etc.,  R.  Co., 
96  Mo.  268,  8  S.  W.  230;  Flynn  v.  Union 
Bridge  Co.,  42  Mo.  App.  529. 

Nebraska. —  Stevens  v.  Howe,  28  Nebr.  547, 

44  N.  W.  865. 

New  York. —  Kimmer  v.  Weber,  151  N.  Y. 
417,  45  N.  E.  860,  56  Am.  St.  Rep.  630;  Con- 
ley  V.  Lackawanna  Iron,  etc.,  Co.,  94  N.  Y. 
App.  Div.  149,  88  N.  Y.  Suppl.  123 ;  Rotondo 
V.  Smyth,  92  N.  Y.  App.  Div.  153,  86  N.  Y. 
Suppl.  1103;  Kiffin  v.  Wendt,  39  N.  Y.  App. 
Div.  229,  57  N.  Y.  Suppl.  109 ;  McCone  v.  Gal- 
lagher, 16  N.  Y.  App.  Div.  272,  44  N.  Y. 
Suppl.  697. 

Pennsylvania. —  Ross  v.  Walker,  139  Pa.  St. 
42,  21  Atl.  157,  159,  23  Am.  St.  Rep.  160. 

Rhode  Island. —  See  Durell  v.  Hartwell,  26 
R.  I.  125,  58  Atl.  448. 

Texas. —  Maughmer  v.  Behring,  19  Tex.  Civ. 
App.  299,  46  S.  W.  917. 

Vermont. —  Garrow  v.  Miller,  72  Vt.  284,  47 
Atl.  1087;  Lambert  v.  Missisquoi  Pulp  Co., 
72  Vt.  278,  47  Atl.  1085. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  207. 

Master  not  liable  for  defects  in  temporary 
scaffolds. —  Birmingham  Furnace,  etc.,  Co.  v. 
Gross,  97  Ala.  220,  12  So.  36;  Reynolds  v. 
Barnard,  168  Mass.  226,  46  N.  E.  703; 
Haughey  v.  Thatcher,  89  N.  Y.  App.  Div. 
375,  85  N.  Y.  Suppl.  935 ;  Phoenix  Bridge  Co. 
V,  Castleberry,  131  Fed.  175,  65  C.  C.  A.  418. 

92.  Farrel'l  v.  Eastern  Mach.  Co.,  77  Conn. 
484,  59  Atl.  611,  107  Am.  St.  Rep.  45,  68 
L.  R.  A.  239;  Twomey  r.  Swift,  163  Mass. 
273,  39  N.  E.  1018;  Stewart  v.  Ferguson,  34 
N.  Y.  App.  Div.  515,  54  N.  Y.  Suppl.  615; 
Rollings  V.  Levering,  18  N.  Y.  App.  Div.  223, 

45  N,  Y.  Suppl.  942;  Richards  v.  Hayes,  17 
N.  Y.  App.  Div.  422,  45  N.  Y.  Suppl.  234; 
Davies  v.  Griffith,  11  Ohio  Dec.  (Reprint) 
495,  27  Cine.  L.  Bui.  180. 

[IV,  B,  4,  a,  (IV)] 


93.  Covering  or  guarding  shafts  see  infra, 

IV,  B,  5,  c. 

Inspection  and  test  generally  see  infra,  IV, 
B,  6. 

Negligence  of  fellow  servants  performing 
duties  of  master  see  infra  IV,  G,  4,  a,  (ix),  (a). 
Who  are  fellow  servants  see  infra,  IV,  G,  3. 

94.  California. —  Hillebrand  v.  Standard 
Biscuit  Co.,  139  Cal.  233,  73  Pac.  163,  in- 
secure hatches  over  freight  elevator. 

Delaioare. —  Boyd  v.  Blumenthal,  3  Pennew. 
564,  52  Atl.  330. 

Illinois.— McGregor  v.  Reid,  178  111.  464, 
53  N.  E.  323,  69  Am.  St.  Rep.  332  {reversing 
76  111.  App.  610]  ;  Leonard  v.  Kinnare,  174 
111.  532,  51  N.  E.  688  {affirming  75  111.  App. 
145]  (defective  hoisting  apparatus)  ;  Knick- 
erbocker Ice  Co.  V.  Bernhardt,  95  111.  App. 
23  (dangerous  runway)  ;  Pioneer  Fireproof 
Constr.  Co.  v.  Hansen,  69  111.  App.  650 
(hoisting  apparatus). 

Kentucky. —  Continental  Tobacco  Co.  v. 
Knoop,  71  S.  W.  3,  24  Ky.  L.  Rep.  126; 
Wilson  V.  Williams,  58  S.  W.  444,  22  Ky. 
L.  Rep.  567. 

Maryland. —  Baltimore  Boot,  etc.,  Mfg.  Qo. 

V.  Jamar,  93  Md.  404,  49  Atl.  847,  86  .\m. 
St.  Rep.  428;  Wise  v.  Ackerman,  76  Md.  375, 
25  Atl.  424,  freight  elevator  used  by  servants 
as  passenger  elevator. 

Massachusetts. — Kleibaz  v.  Middleton  Paper 
Co.,  180  Mass.  363,  62  N.  E.  371,  defective 
safety  clutches.  Compare  Hoard  v.  Black- 
stone  Mfg.  Co.,  177  Mass.  69,  58  N.  E.  180, 
construing  Pub.  St.  c.  104,  §  14. 

Minnesota. —  McDonough  v.  Lanpher,  55 
Minn.  501,  57  N.  W.  152,  43  Am.  St.  Rep. 
541. 

Missouri. —  Wendler  v.  People's  House  Fur- 
rishing  Co.,  165  Mo.  527,  65  S.  W.  737  (fail- 
ure to  provide  barriers  to  elevator  shaft)  ; 
Nash  V.  Kansas  City  Hvdraulic  Press  Brick 
Co.,  109  Mo.  App.  600,  83  S.  W.  90  (servant 
injured  while  working  about  bottom  of  ele- 
vator which  was  dark ) . 

Nebraska. —  Oberf elder  r.  Doran,  26  Nebr. 
118,  41  N.  W.  1094,  18  Am.  St.  Rep.  771. 

New  York.—WoU  v.  Devitt,  179  N.  Y.  569, 
72  N.  E.  1152  [affirming  83  N.  Y.  App.  Div. 
42,  82  N.  Y.  Suppl.  189]  (injury  caused  by 
elevator  gates  falling  down  shaft)  ;  Bren- 
nan  f.  Gordon,  118  N.  Y.  489,  23  N.  E.  810, 
16  Am.  St.  Rep.  775,  8  L.  R.  A.  818  [reversing 
14  Daly  47];  Young  Mason  Stable  Co.,  96 
N.  Y.  App.  Div.  305,  89  N.  Y.  Suppl.  349; 
Auld  V.  Manhattan  L.  Ins.  Co.,  34  N.  Y.  App. 
Div.  491,  54  N.  Y.  Suppl.  222;  Doughercv  f. 
Milliken,  26  N.  Y.  App.  Div.  386,  49  N.  Y. 
Suppl.  905  (hoisting  derrick)  ;  Simmons  v. 
Peters,  20  N.  Y.  App.  Div.  251,  46  N.  Y. 
Suppl.  800;  Freeman  v.  Glens  Falls  Paper- 
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where  lie  purchases  his  elevator  from  reliable  and  competent  numiiiactnrers,  has 
it  placed  in  working  order  bj  them,  and  has  it  regularly  inspected  by  experta.^^ 

(vi)  MiNEs^  Quarries,  and  Excavations.^^  Where  a  servant  is  employed 
in  a  mine,  quarry,  tunnel,  pit,  trench,  or  other  excavation,  the  master  owes  him 
the  duty  to  use  ordinary  and  reasonable  care  and  diligence  to  make  liis  place  of 
work  as  reasonably  safe  as  the  nature  of  the  work  admits  of,^"^  and  must  comply 


Mill  Co.,  61  Hun  125,  15  N.  Y.  Suppl.  657 
[following  McRickard  v.  Flint,  114  N.  Y.  222, 
21  N.  E.  153]  ;  Hart  v.  Naumburg,  50  Hun 
;192,  3  N.  Y.  Suppl.  227;  Dervin  v.  Herrman, 
58  N.  Y.  Super.  Ct.  193,  9  N.  Y.  Suppl.  722. 

0/iio,— Frolich  v.  Cranker,  21  Ohio  Cir.  Ct. 
615,  11  Ohio  Cir.  Dec.  592. 

Pennsylvania. —  McGuigan  v.  Beatty,  186 
Pa.  St.  329,  40  Atl.  490;  McKinnie  v.  Kil- 
gallon,  8  Pa.  Cas.  519,  11  Atl.  614;  Skelley 
V.  Crutchfield,  17  Pa.  Super.  Ct.  198. 

Rhode  Island. —  Mulvey  v.  Rhode  Island 
Locomotive  Works,  14  P.  I.  204. 

Tennessee. —  Bruce  v.  Beall,  99  Tenn.  303, 
41  S.  W.  445. 

Texas. —  Oriental  Inv.  Co.  v.  Sline,  17  Tex. 
Civ.  App.  692,  41  S.  W.  130;  The  Oriental  v. 
Barclay,  16  Tex.  Civ.  App.  193,  41  S.  W.  117. 

yir(/tnia.— Par lett  v.  Dunn,  102  Va.  459, 
46  S.  E.  467,  hoisting  apparatus. 

Wisconsin. —  Anderson  v.  Hayes,  101  Wis. 
519,  77  N.  W.  903;  Thompson  v.  Johnston 
Bros.  Co.,  86  Wis.  576,  57  N.  W.  298. 

England. —  Lloyd  v.  Wooland,  87  L.  T.  Kep. 
N.  S.  73. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  208. 

"  An  elevator  is  in  many  respects  a  danger- 
ous machine,  and  though  it  may  be  primarily 
intended  only  as  a  freight  elevator,  yet,  if 
the  employes,  in  the  course  of  their  employ- 
ment, are  authorized  or  directed  to  use  the 
elevator  as  a  means  of  personal  transporta- 
tion, the  employer,  controlling  the  operation 
oif  the  elevator,  is  required  to  exercise  great 
care  and  caution  both  in  the  construction  and 
operation  of  the  machine;  so  as  to  render  it 
as  free  from  danger  as  careful  foresight  and 
precaution  may  reasonably  dictate."  Wise  v. 
Ackerman,  76  Md.  375,  389,  25  Atl.  424 
[quoted  with  approval  in  McDonough  v. 
Lanpher,  55  Minn.  501,  505,  57  N.  W.  152, 
43  Am.  St.  Rep,  541,  and  adopted  in  Frolich 
V.  Cranker,  21  Ohio  Cir.  Ct.  615,  11  Ohio  Cir. 
Dec.  592]. 

Master  need  not  furnish  best  known  ele- 
vator.—  Young  V.  Mason  Stable  Co.,  96  N.  Y. 
App.  Div.  305,  89  N.  Y.  Suppl.  349, 

Failure  to  put  on  safety  appliances  and  to 

inclose  an  elevator  to  be  used  exclusively  for 
freight  does  not  constitute  negligence,  Siev- 
ers  V.  Peters  Box,  etc.,  Co.,  151  Ind.  642,  50 
N,  E.  877,  52  N.  E.  399.  See  also  Kern 
De  Castro,  etc.,  Sugar  Refining  Co.,  125  N.  Y, 
50,  25  N.  E.  1071  [reversing  5  N.  Y.  Suppl. 
548]  ;  Boess  v.  Clausen,  etc..  Brewing  Co.,  12 
N.  Y.  App.  Div.  366,  42  N.  Y.  Suppl.  848. 

Negligence  not  shown  see  Hyde  v.  Mendel, 
75  Conn,  140,  52  Atl.  744 ;  Duffy  V.  Williams, 
71  N.  Y,  App.  Div.  110,  75  N.  Y.  Suppl.  600; 
Tisch  V.  Hirsch,  34  N.  Y.  App.  Div.  623,  53 


N,  Y,  Suppl,  926,  32  N,  Y,  App,  Div,  635,  52 
N.  Y.  Suppl,  1076;  Montgomerv  v.  Blooming* 
dale,  34  N.  Y.  App.  Div.  375,  54  N.  Y.  Suppl. 
329;  Bucher  v.  Pryibil,  19  N.  Y.  App.  Div. 
126,  45  N.  Y.  Suppl.  972 ;  Hoehmann  v.  Moss 
Engraving  Co.,  4  Misc.  (N.  Y.)  160,  23  N.  Y. 
Suppl.  787 ;  Healey  v.  Smith,  17  N.  Y.  Suppl. 
851;  Spees  v.  Boggs,  198  Pa.  St.  112,  47  Atl, 
875,  82  Am.  St.  Rep.  792,  52  L.  R.  A.  933. 

95.  McGregor  v.  Reid,  76  111.  App.  610; 
Sievers  r.  Peters  Box,  etc.,  Co.,  151  Ind.  642, 
50  N.  E.  877,  52  N.  E.  399 ;  Kaye  v.  Rob  Roy 
Hosiery  Co.,  51  Hun  (N.  Y.)  519,  4  N.  Y. 
Suppl,  571. 

96.  Assumption  of  risks  see  infra,  IV,  E, 
2,  e. 

Concurrent  negligence  of  fellow  servants 

see  infra,  IV,  G,  4,  a,  ( iv ) . 

Criminal  liability  for  failure  to  ventilate 
mines  see  Mines  and  Minerals. 

Customary  methods  and  appliances  see  su- 
pra, IV,  B,  2,  b,  (II). 

Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (ix),  (c). 

Who  are  fellow  servants  see  infra,  IV,  G,  3. 

97.  Alabama. — Lewis  v.  Montgomery,  (1894) 
16  So.  34  (failure  to  brace  sides  of  excava- 
tion) ;  McNamara  v.  Logan,  100  Ala.  187,  14 
So.  175  (defective  mine  entry).  ConiDore 
Whatley  v.  Zcnida  Coal  Co.,  122  Ala.  118,  20 
So.  124!i  where  it  was  held  that  a  mine  o^\ncr 
is  not  required,  as  a  matter  of  law,  to  cut  a 
manway  for  the  ingress  and  egress  of  em- 
ployees, different  and  separate  from  the  slope 
through  which  the  ore  is  brought  out. 

California. —  Hanley  v.  California  Bridge, 
etc.,  Co.,  127  Cal.  232,  59  Pac.  577,  47  L.  R.  A. 
597  (finished  part  of  tunnel  under  construc- 
tion an  appliance  for  the  prosecution  of  re« 
maining  work)  ;  Elledge  v.  National  City, 
etc.,  R.  Co.,  100  Cal.  282,  34  Pac.  720,  38 
Am.  St.  Rep.  290  (injury  from  fall  of  em- 
bankment) . 

Colorado. —  Union  Gold  Min.  Co.  v.  Craw- 
ford, 29  Colo.  511,  60  Pac.  600,  defective 
tramway  in  upper  level  of  mine. 

Illinois. —  Henrietta  Coal  Co.  v.  Campbell, 
211  111.  216,  71  N.  E.  863  [affirming  112  111. 
App.  452]  (duty  to  keep  roadway  in  mine  in 
reasonably  safe  condition )  ;  St.  Louis  Consol. 
Coal  Co."^!-.  Lundak,  196  HI.  594,  63  N.  E. 
1079  [affirming  97  111.  App.  109]  (injury 
from  fall  of  roof  elsewhere  than  where  miners 
were  working)  ;  St.  Louis  Consol.  Coal  Co.  v. 
Gruber,  188  111.  584,  59  N.  E.  254  [affirming 
91  111.  App.  15]  (fall  of  coal  in  mine)  ;  Coal 
Valley  Min.  Co.  v.  Haywood,  98  111.  App. 
258  (unsafe  mine  entry)  ;  St.  Louis  Consol. 
Coal  Co.  V.  Scheiber,  65  111.  App.  304  (reason- 
able care  required  as  to  roof  of  mine)  ; 
Girard  Coal  Co.  v.  Wiggins,  52  111.  App.  6& 

[IV,  B,  4,  a,  (vi)] 
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with  all  statutory  requirements  which  have  been  enacted  for  the  protection  of  the 


(duty  to  provide  safe  means  of  ingress  and 
egress ) . 

Iowa. —  McQueeny  v.  Chicago,  etc.,  E,  Co., 
120  Iowa  522,  94  N.  W.  1124  (caving  in  of 
bank)  ;  Lanza  v.  Le  Grand  Quarry  Co.,  115 
Iowa  299,  88  N.  W.  805  (in  which  no  negli- 
gence was  shown)  ;  Taylor  v.  Star  Coal  Co., 
110  Iowa  40,  81  N.  W.  249  (instruction  as  to 
liability  for  accident  from  fall  of  roof  of 
entry  held  sufficient)  ;  Corson  f.  Coal  Hill 
Co.,  101  Iowa  224,  70  N.  W.  185  (McClain's 
Code,  §§  2463,  24G5,  does  not  apply  where 
miner  is  not  bound  to  look  after  safety  of 
entry  where  he  works )  ;  Heath  v.  Whitebreast 
Coal,  etc.,  Co.,  65  Iowa  737,  23  N.  W.  148 
(not  negligence  to  build  switch  track  in  mine 
on  a  grade ) . 

Kentucky. —  Lexington,  etc.,  Min.  Co.  ^•. 
Stephens,  104  Ky.  502,  47  S.  W.  321,  20  Ky. 
L.  Rep.  696  (accumulation  of  noxious  gases)  ; 
Ashland  Coal,  etc.,  R.  Co.  v.  Wallace,  101 
Ky.  626,  42  S.  W.  744,  43  S.  W.  207,  19  Ky. 
L.  Rep.  849  (failure  to  have  mine  entry  in- 
spected by  competent  person)  ;  Godfrey  f. 
Beattyville  Coal  Co.,  101  Ky.  339,  41  S.  W. 
10,  19  Ky.  L.  Rep.  501  (duty  as  to  exclusion 
from  mine  of  inflammable  gases)  ;  Wilson  f. 
Alpine  Coal  Co.,  81  S.  W.  278,  26  Ky.  L.  Rep. 
337  (fall  of  stone  from  roof  of  mine)  ;  East 
Jeilico  Co.  Golden,  79  S.  W.  291,  25  Ky. 
L.  Rep.  2056  (rule  as  to  liability  for  fall  of 
roof)  ;  Tradewater  Coal  Co.  v.  Johnson,  72 
S.  W.  274,  24  Ky.  L.  Rep.  177,  61  L.  R,  A. 
161  (fall  of  coal  from  negligent  blasting)  ; 
Koltinsky  v.  Wood,  65  S.  W.  848,  23  Ky.  L. 
Rep.  1665  (injury  caused  by  unsound  props 
in  mine) . 

Maine. —  Haggerty  f.  Hallowell  Granite  Co., 
89  Me.  118,  35  Atl.  1029  (fall  of  rock  in 
quarry)  ;  Mayhew  v.  Sullivan  Min.  Co.,  76 
Me.  100  (unprotected  ladder  hole  in  mine). 

Massachusetts. —  Bartolomeo  V.  McKnight, 
178  Mass.  242,  59  N.  E.  804  (failure  of  mas- 
ter to  furnish  material  to  shore  up  trench)  ; 
McCoy  V.  Westborough,  172  Mass.  504,  52 
N.  E.  1064  (caving  in  of  sewer  excavation)  ; 
Fitzsimmons  v.  Taunton,  160  Mass.  223,  35 
N.  E.  549  (failure  to  shore  up  trench).  Com- 
pare Hughes  f.  Maiden,  etc..  Gas  Light  Co., 
168  Mass.  395,  47  N.  E.  125;  Shea  v.  Welling- 
ton, 163  Mass.  364,  40  N.  E.  173;  Lynch  v. 
Allyn,  160  Mass.  248,  35  N.  E.  550,  as  to 
what  constitute  "  w^ays,  works,  or  machinery  " 
within  the  Emploj^ers'  Liability  Act. 

Michigan. —  Smizel  v.  Odanah  Iron  Co.,  116 
Mich.  149,  74  N.  W.  488  (platform  for  use  of 
miners  disturbed  by  blasting)  ;  Petaja  v.  Au- 
rora Iron  Min.  Co.,  106  Mich.  463,  64  N.  W. 
335,  66  N.  W.  951,  58  Am.  St.  Rep.  505,  32 
L,  R.  A.  435  (portions  of  stope  room  are  not, 
from  time  it  becomes  necessary  to  timber 
them,  places  for  work  within  the  rule). 

Minnesota. —  Stahl  v.  Duluth,  71  Minn.  341, 
74  N.  W.  143,  in  which  master  was  held  liable 
for  an  injury  caused  by  the  explosion  of  an 
un exploded  charge  of  dynamite  in  ditch  where 
servant  was  working. 

[IV,  B,  4,  a,  (vi)] 


Missouri. —  Bradley  v.  Chicago,  etc.,  R.  Co., 
138  Mo.  293,  39  S.  W.  763  (fall  of  earth  from 
top  of  bank  left  overhanging  for  several 
hours);  Deweese  v.  Meramec  Iron  Min.  Co., 
128  Mo.  423,  31  S.  W.  110  {affirming  54  Mo. 
App.  476]  (fall  of  stones  in  mine)  ;  Carter  v. 
Baldwin,  107  Mo.  App.  217,  81  S.  W.  204 
(rule  as  to  mines  stated)  ;  Quigley  v.  Bam- 
brick,  58  Mo.  App.  192  (fall  of  tunnel  walls). 

Montana. —  Kelley  v.  Fourth  of  July  Min. 
Co.,  16  Mont.  484,  41  Pac.  273,  duty  to  take 
proper  precautions  to  prevent  falling  of  tun- 
nel roof. 

ls!eio  Jersey. — Belleville  Stone  Co.  v.  Mooney, 
61  N.  J.  L.  253,  39  Atl.  764,  39  L.  R.  A.  834 
[affirming  60  N.  J.  L.  323,  38  Atl.  835],  fail- 
ure to  give  warning  of  blast  in  quarry. 

'New  York. —  Del  Sejnore  v.  Hallinan,  153 
N.  Y.  274,  47  N.  E.  308  [reversing  36  N.  Y. 
Suppl.  1124]  (facts  held  not  to  show  negli- 
gence in  caving  in  of  trench)  ;  Belt  v.  Henrv 
Du  Bois'  Sons  Co.,  97  N.  Y.  App.  Div.  392, 
89  N.  Y.  Suppl.  1072  (master  not  liable,  the 
place  being  reasonably  safe,  and  made  dan- 
gerous only  by  the  manner  of  work)  ;  Schmit 
V.  Gillen,  41  N.  Y.  App.  Div.  302,  58  N.  Y. 
Suppl.  458  (duty  as  to  sewer  trench)  ;  Dolan 
V.  McLaughlin,  33  N.  Y.  App.  Div.  628,  53 
N.  Y.  Suppl.  273  (negligence  not  shown  in 
fall  of  rocks)  ;  Rhodes  v.  Lauer,  32  N.  Y. 
App.  Div.  206,  53  N.  Y.  Suppl.  162  (negli- 
gence not  shown)  ;  Byrne  v.  Brooklyn  City  R. 
Co.,  6  Misc.  441,  27  N.  Y.  Suppl.  126  [af- 
firmed in  144  N.  Y.  705,  39  N.  E.  857]  (de- 
fendant liable  for  giving  way  of  side  of  exca- 
vation because  of  the  insufficiency  of  grade)  ; 
Bulklev  V.  Port  Henry  Iron  Ore  Co.,  2  N.  Y. 
Suppl."  133  [affirmed  in  117  N.  Y.  645,  22 
N.  E.  1131]  (defendant  held  not  liable  for 
failing  to  slope  wall  of  mine  so  as  to  prevent 
fall  of  earth) . 

Ohio. —  New  York,  etc.,  R.  Co.  v.  Roe,  25 
Ohio  Cir.  Ct.  628,  master  liable  for  injury  to 
servant  removing  ashes  from  cinder  pit  caused 
by  locomotive,  left  standing  unbraked,  run- 
ning down  into  pit. 

Pennsylvania. —  Kennedy  v.  Alden  Coal  Co., 
200  Pa.  St.  1,  49  Atl.  341  (test  of  liability  is 
reasonable  safety  of  appliance  for  purpose  for 
which  it  is  used)  ;  Kless  v.  Youghiogheny 
Min.  Co.,  18  Pa.  Super.  Ct.  551  (explosion  in 
mine  of  gas  allowed  to  accumulate  in  dan- 
gerous quantities). 

Utah. —  Garity  v.  Bullion-Beck,  etc.,  Min. 
Co.,  27  Utah  534,  76  Pac.  556  (duty  to  pro- 
vide reasonably  safe  passageways  in  mine)  ; 
Utah  Sav.,  etc.,  Co.  v.  Diamond  Coal,  etc.,  Co., 
26  Utah  299,  73  P^c.  524  (negligently  per- 
mitting combustible  materials  to  remain  in 
mine)  ;  Dow^ney  v.  Gemini  Min.  Co.,  24  Utah 
431,  68  Pac.  414,  91  Am.  St.  Rep.  798  (injury 
from  stepping  from  ladder  into  hole  negli- 
gently left  open  in  mine ) . 

Virginia. —  Russell  Creek  Coal  Co.  v.  Wells, 
96  Va.  416,  31  S.  E.  614,  holding  that  injury 
must  be  "  directly  "  caused  by  negligence. 
Washington. —  Uren  v.  Golden  Tunnel  Min. 
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servant.^^  Where,  however,  it  is  the  duty  of  the  workman  to  shore  up,  or  other- 
wise make  safe,  the  place  of  work  as  the  work  progresses,  the  master's  duty  is 


Co.,  24  Wash.  261,  64  Pac.  174  (negligently 
rolling  stone  down  on  workman  below )  ;  Shan- 
non V.  Consolidated  Tiger,  etc.,  Min.  Co.,  24 
Wash.  119,  64  Pac.  169  (danger  from  unex- 
ploded  blast  in  mine).  Compare  Hughes  v. 
Oregon  Imp.  Co.,  20  Wash.  294,  55  Pac.  119, 
in  which  a  fire  of  unknown  origin  in  a  mine 
inspected  the  evening  before,  not  the  result  of 
spontaneous  combustion  or  any  act  imputable 
to  the  owner,  was  held  not  of  itself  proof  of 
negligence. 

West  Virginia. —  Williams  v.  Belmont  Coal, 
etc.,  Co.,  55  W.  Va.  84,  46  S.  E.  802,  duty  of 
owner  as  to  dark  tunnel  leading  into  mine. 

Wisconsin. —  McMahon  v.  Ida  Min.  Co.,  101 
Wis.  102,  76  N.  W.  1098,  in  which  the  facts 
did  not  show  liability  for  injury  caused  by 
an  unexploded  blast. 

United  States. —  Alaska  United  Gold  Min. 
Co.  V.  Muset,  114  Fed.  66,  52  C.  C.  A.  14 
(failure  to  provide  adequate  means  of  escape 
for  men  engaged  in  blasting)  ;  Portland  Gold 
Min.  Co.  V.  Flaherty,  111  Fed.  312,  49  C.  C.  A. 
361  (ordering  men  to  go  into  an  up-raise 
known  to  be  filled  with  gas  and  foul  air)  ; 
Westland  v.  Gold  Coin  Mines  Co.,  101  Fed. 
59,  41  C.  C.  A.  193  (requiring  miners  to  work 
on  dangerous  platform)  ;  Sommers  v.  Carbon 
Hill  Coal  Co.,  91  Fed.  337  (facts  held  not  to 
show  negligence  in  allowing  accumulation  of 
gas)  ;  Western  Coal,  etc.,  Co.  v.  Ingraham,  70 
Fed.  219,  17  C.  C.  A.  71  (duty  to  see  that 
timbers  in  mine  are  properly  set). 

Canada. —  Pender  v.  War  Eagle  Consol. 
Min.,  etc.,  Co.,  7  Brit.  Col.  162,  in  which  de- 
fendant was  held  liable  for  not  having  a  plat- 
form so  fixed  as  to  prevent  drills  which  w'ere 
thrown  down  from  bounding  into  the  tunnel. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  209. 

Duty  as  to  gas  in  mine. —  It  is  the  duty 
of  a  master  operating  a  mine  to  use  all 
appliances  readily  attainable,  known  to  sci- 
ence, for  the  prevention  of  accidents  arising 
from  the  accumulation  of  gas  or  other  explo- 
sive substances.  Western  Coal,  etc.,  Co.  v. 
Berberich,  94  Fed.  329,  36  C.  C.  A.  364. 

98.  Illinois. —  Himrod  Coal  Co.  v.  Stevens, 
203  111.  115,  67  N.  E.  389  [affirming  104  111. 
App.  639]  ;  Spring  Valley  Coal  Co.  v.  Rowatt, 
196  111.  156,  63  N.  E.  649  [affirming  96  111. 
App.  248] ;  Mt.  Olive,  etc..  Coal  Co.  v.  Her- 
beck,  190  111.  39,  60  N.  E.  105  [affirmvng  92 
111.  App.  441];  Catlett  v.  Young,  143  111.  74, 
32  N.  E.  447  [affirming  38  111.  App.  198]  ; 
Sangamon  Coal  Min.  Co.  i:.  Wiggerhaus,  122 
111.  279,  13  N.  E.  648  [affirming  25  111.  App. 
77]  ;  Beard  v.  Skeldon,  113  111.  584;  Hamilton 
V.  state,  102  111.  367;  Brookside  Coal  Min. 
Co.  V.  Hajnal,  101  111.  App.  175;  Brookside 
Coal  Min.  Co.  v.  Dolph,  101  111.  App.  169; 
Donk  Bros.  Coal,  etc.,  Co.  v.  Stroff,  100  111. 
App.  576;  Carterville  Coal  Co.  v.  Abbott,  81 
111.  App.  279;  Missouri,  etc.,  Coal  Co.  r. 
Schwalb,  74  111.  App.  567 ;  Girard  Coal  Co.  v. 


Wiggins,  52  111.  App.  69 ;  Muddy  Valley  Min., 
etc.,  Co.  V.  Phillips,  39  111.  App.  376;  Loose 
V.  People,  11  111.  App.  445.  See  also  Himrod 
Coal  Co.  V.  Schroath,  91  111.  App.  234. 

Indiana. —  J.  Wooley  Coal  Co.  v.  Bracken, 
30  Ind.  App.  624,  66  N.  E.  775.  Compare 
Island  Coal  Co.  v.  Greenwood,  151  Ind.  476, 
50  N.  E.  36,  holding  that  Rev.  St.  (1894) 
§  7472,  does  not  require  the  mining  boss  to 
place  props  in  such  a  way  as  to  interfere 
with  the  necessary  working  of  the  mine. 

Iowa. —  See  Jacobson  v.  Smith,  123  Iowa 
263,  98  N.  W.  773. 

Missouri. —  Durant  v.  Lexington  Coal  Min. 
Co.,  97  Mo.  62,  10  S.  W.  484;  Spiva  v.  Osage 
Coal,  etc.,  Co.,  88  Mo.  68 ;  McDaniels  v.  Royle 
Min.  Co.,  110  Mo.  App.  706,  85  S.  W.  679; 
Weston  V.  Lackawanna  Min.  Co.,  105  Mo. 
App.  702,  78  S.  W.  1044.  See  also  Barron  v. 
Missouri  Lead,  etc.,  Co.,  172  Mo.  228,  72 
S.  W.  534. 

Vei(;  Mexico. —  Cerrillos  Coal  R.  Co.  r.  Des- 
erant,  9  N.  M.  49,  49  Pac.  807. 

Pennsylvania. —  Com.  v.  Elk  Hill  Coal,  etc., 
Co.,  4  Lack.  Leg.  N.  80. 

Tennessee. —  Russell  v.  Dayton  Coal,  etc., 
Co.,  109  Tenn.  43,  70  S.  W.  1 ;  Knoxville  Iron 
Co.  V.  Pace,  101  Tenn.  476,  48  S.  W.  232;  Coal 
Creek  Min.  Co.  v,  Davis,  90  Tenn.  711,  18 
S.  W.  387. 

Washington. —  Czarecki  v.  Seattle,  etc.,  R., 
etc.,  Co.,  30  Wash.  288,  70  Pac.  750 ;  Green  v. 
Western  American  Co.,  30  Wash.  87,  70  Pac. 
310. 

West  Virginia. —  Graham  v.  Newburg  Or- 
rel  Coal,  etc.,  Co.,  38  W.  Va.  273,  18  S.  E. 
584. 

United  States. —  Fulton  v.  Wilmington  Star 
Min.  Co.,  133  Fed.  193,  68  L.  R.  A.  168,  66 
C.  C.  A.  247 ;  Chicago-Coulterville  Coal  Co.  v. 
Fidelity,  etc.,  Co.,  130  Fed.  957.  Compare 
Spring  Valley  Coal  Co.  v.  Patting,  86  Fed. 
433,  30  C.  C.  A.  168,  in  which  the  violation  of 
the  statute  neither  caused  nor  affected  the 
injury. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  209. 

Statutory  and  common-law  duties. — ^Mining 
companies  are  obligated  to  observe,  not  only 
the  duties  imposed  by  statute,  but  those  which 
exist  by  virtue  of  the  common  law.  Junction 
Min.  Co.  V.  Ench,  111  111.  App.  346. 

The  only  matter  of  inquiry  is  whether  the 
requirements  of  the  statute  have  been  com- 
plied with,  and,  if  not,  whether  the  injury 
complained  of  was  caused  by  such  neglect. 
Spiva  V.  Osage  Coal,  etc.,  Co.,  88  Mo.  68. 

The  question  of  fellow  servants  is  not  in- 
volved in  an  action  for  injuries  alleged  to  have 
been  sustained  through  the  violation  of  the 
mining  act.  Spring  Valley  Coal  Co.  v.  Row- 
att, 196  111.  156,  63  N.  E.  649  [affirming  96 
HI.  App.  248]. 

A  "  wilful  "  violation  of  a  statute  is  a  vio- 
lation of  its  provisions  knowingly  and  delib' 
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fulfilled  when  lie  furnishes  them  with  suitable  materials  for  the  purpose;^  nor 
does  the  general  rule  apply  to  a  place  which  is  constantly  changing  by  reason  of 
the  work  done.^ 

(vii)  Electrical  Apparatus  and  Structures.  Where  a  master  employs 
electricity  in  his  business  he  must  exercise  every  reasonable  precaution  known  to 
those  possessed  of  the  knowledge  requisite  for  the  safe  treatment  of  electricity, 
to  protect  his  servants  from  injury,^  and  must  see  to  it  that  his  poles  and  other 
places  for  work  are  in  a  reasonably  safe  condition.^  But  as  in  other  cases  the 
master  is  not  required  to  adopt  a  new  device  merely  because  it  is  new,  where  its 
practical  utility  has  not  been  demonstrated.^ 

(viii)  Shipping.^  Shipowners  and  others  employing  labor  on  or  about  vessels 
are  bound  to  the  same  rule  of  care  in  regard  to  furnishing  their  servants  with 


eratelv.  Girard  Coal  Co.  v.  Wiggins,  52  111. 
App.  69. 

Where  a  statute  does  not  define  the  degree 
of  care  required  of  a  master,  such  care  must 
be  determined  by  the  principles  of  the  com- 
mon law.  Cecil  v.  American  Sheet  Steel  Co., 
129  Fed.  542,  64  C.  C.  A.  72. 

99.  Western  Anthracite  Coal,  etc.,  Co.  v. 
Beaver,  192  111.  333,  61  N.  E.  335  [affirming 
95  111.  App.  95]  ;  Consolidated  Coal  Co.  v. 
Carson,  66  111.  App.  434;  Consolidated  Coal 
Co.  V.  Scheller,  42  111.  App.  619;  Bartolomeo 
V.  McKnight,  178  Mass.  242,  59  N.  E.  804; 
Golden  v.  Sieghardt,  33  N.  Y.  App.  Div.  161, 
53  N.  Y.  Suppl.  460 ;  Laporte  v.  Cook,  22  R.  I. 
554,  48  Atl.  798;  Rogers  v.  Granger,  21  R.  I. 
83,  41  Atl.  1010.  Compare  Consolidated  Coal 
Co.  r.  Bokamp,  181  111.  9,  54  N.  E.  567  [af- 
firming 75  111.  App.  605],  in  which  the  serv- 
ant injured  was  not  a  miner,  and  had  nothing 
to  do  with  propping  the  roof,  and  the  com- 
pany was  held  liable. 

Assumption  of  duty  by  master  renders  him 
liable  for  negligent  performance.  Consoli- 
dated Coal  Co.  V.  Scheiber,  167  111.  539,  47 
N.  E.  1052. 

It  is  the  duty  of  the  owner  to  know  when 
props  are  needed,  and  then  to  supply  them, 
without  waiting  for  request  by  the  workmen. 
Bowerman  v.  Lackawanna  Min.  Co.,  98  Mo. 
App.  308,  71  S.  W.  1062,  construing  Rev.  St. 
§  8822.  See  also  Adams  v.  Kansas,  etc..  Coal 
Co.,  85  Mo.  App.  486. 

Failure  to  furnish  props  of  the  exact  length 
required  is  no  ground  for  recovery,  in  the  ab- 
sence of  evidence  that  the  servant  requested 
them  to  be  of  a  particular  length.  Sugar 
Creek  Min.  Co.  v.  Peterson,  177  111.  324,  52 
N.  E.  475  [reversing  75  111.  App.  631]. 

That  there  may  have  been  props  somewhere 
in  the  mine  is  not  a  substantial  compliance 
with  the  statute  that  they  are  to  be  at  the 
"  usual  place,"  particularly  when  the  miner 
knows  nothing  about  them.  Donk  Bros.  Coal, 
etc.,  Co.  V.  Stroff,  100  111.  App.  576. 

1.  Heald  v.  Wallace,  100  Tenn.  346,  71 
S.  W.  80. 

2.  Connecticut. —  McAdam  v.  Central  R., 
etc,  Co.,  67  Conn.  445,  35  Atl.  341,  in  which 
a  lineman  received  an  electric  shock  from 
taking  hold  of  a  support  wire,  due  to  the 
fact  that  a  span  wire,  which  was  not  insu- 
lated, had  come  in  contact  with  the  trolley 
wire.    Compare  Bergin  v.  Southern  New  Eng- 
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land  Tel.  Co.,  70  Conn.  54,  38  Atl.  888,  39 
L.  R.  A.  192. 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Bundy, 
152  Ind.  590,  53  N.  E.  175. 

Iowa. —  Barto  v.  Iowa  Tel.  Co.,  126  Iowa 
241,  101  N.  W.  876,  106  Am.  St.  Rep.  347. 
Compare  Aga  v.  Harbach,  (1903)  93  N.  W. 
601. 

Kentucky. —  Paducah  R.,  etc.,  Co.  v.  Bell, 
85  S.  W.  216,  27  Ky.  L.  Rep.  428,  in  which 
the  injury  was  caused  by  imperfect  insula- 
tion. 

Minnesota. —  Beardsley  v.  Minneapolis  St. 
R.  Co.,  54  Minn.  504,  56  N.  W.  176,  in  which 
the  injury  was  caused  by  the  old  and  worn- 
out  condition  of  one  of  the  electrical  fields 
of  the  car. 

Nebraska. —  New  Omaha  Thompson-Hous- 
ton Electric  Light  Co.  v.  Rombold,  68  Nebr. 
54,  93  N.  W.  966,  97  N.  W.  1030. 

New  Hampshire. —  See  Carr  v.  Manchester 
Electric  Co.,  70  N.  H.  308,  48  Atl.  286. 

New  York. —  Harroun  v.  Brush  Electric 
Light  Co.,  12  N.  Y.  App.  Div.  126,  42  N.  Y. 
Suppl.  716,  where  it  was  held  that  the  ques- 
tion of  negligence  was  for  the  jury. 

Rhode  Island. —  Moran  v.  Corliss  Steam 
Engine  Co.,  21  R.  I.  386,  43  Atl.  874,  45 
L.  R.  A.  267. 

Texas. —  General  Electric  Co.  v.  Murray, 
(Civ.  App.  1903)  74  S.  W.  50. 

Canada. —  Griffiths  v.  Hamilton  Electric 
Light,  etc.,  Co.,  6  Ont.  L.  Rep.  296. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  210. 

3.  North  American  Constr.  Co.  v.  Patry,  10 
Kan.  App.  55,  61  Pac.  871;  Essex  County 
Electric  Co.  v.  Kelly,  61  N.  J.  L.  289,  41 
Atl.  1115  [affirming  60  N.  J.  L.  306,  37  Atl. 
619] ;  Riker  v.  New  York,  etc.,  R.  Co.,  64 
N.  Y.  App.  Div.  357,  72  N.  Y.  Suppl.  168; 
Byron  v.  New  York  State  Printing  Tel.  Co., 
26  Barb.  (N.  Y.)  39.  Compare  Maryland 
Tel.,  etc.,  Co.  v.  Cloman,  97  Md.  620,  55  Atl. 
681;  Carr  v.  Manchester  Electric  Co.,  70 
N.  H.  308,  48  Atl.  286. 

Pole  held  an  appliance  and  not  a  place  for 
work  see  Britton  v.  Central  Union  Tel.  Co., 
131  Fed.  844,  65  C.  C.  A.  598. 

4.  Lorimer  v.  St.  Paul  City  R.  Co.,  48  Minn. 
391,  51  N.  W.  125. 

5.  Assumption  of  risk  see  infra,  V,  E,  2,  d. 
Concurrent  negligence  of  fellow  servants  see 

infra,  IV,  G,  4,  a,  (iv). 


MASTER  AND  SERVANT  [26  Cyc]  1121 


reasonably  safe  appliances  and  places  for  work  as  other  masters,  and  will  be  held 
liable  for  injuries  caused  by  negligence  in  this  respect.^  But  the  master  is  not 
liable  for  an  injury  arising  from  negligence  in  a  mere  detail  of  the  work  which  is 
temporary  in  its  nature  nor  is  he  liable  where  he  has  furnished  suitable  materials 
and  appliances,  which  are  either  not  used  or  improperly  used,^  where  the  accident 
could  not  be  reasonably  anticipated,^  or  where  the  servants  themselves  furnish  an 
appliance  not  required  of  the  master  and  where  the  use  of  certain  appliances 
is  neither  customary  nor  practical,  negligence  cannot  be  predicated  upon  a  failure 
to  furnish  them.^^ 

b.  Railroads  —  (i)  Degree  of  Care  Required.  Eailway  companies  are 
held  to  no  higher  degree  of  care  than  other  masters,  and  are  only  required  to 


Injuries  to  persons  working  on  or  about 
vessels  see  Shipping. 

Injuries  to  seamen  in  general  see  Seamen. 

Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (ix),  (e). 

6.  Alaska. —  Gibson  v.  Canadian  Pac.  Nav. 
Co.,  1  Alaska  407,  where  it  was  held  that,  al- 
though appliances  for  unloading  cargo  may 
be  suitable  and  sufficient  at  one  stage  of  the 
tide,  nevertheless  if  used  when  the  tide  is  so 
low  as  to  render  their  use  in  raising  heavy 
loads  dangerous,  it  becomes  actionable  negli- 
gence. 

California. —  Silveira  v.  Iverson,  125  Cal. 
266,  57  Pac.  996,  in  which  the  injury  was 
caused  by  reason  of  an  insufficient  reefing  pen- 
nant. Compare  Kennedy  v.  Chase,  119  Cal. 
637,  52  Pac.  33,  63  Am.  St.  Rep.  153,  in  which 
a  stevedore  was  injured  by  falling  into  an 
unguarded  hatchway  in  a  part  of  the  ship 
over  which  he  was  not  allowed  to  pass,  and 
the  owners  were  held  not  to  be  liable. 

Keniucl-y. —  Louisville,  etc..  Packet  Co.  r. 
Samuels,  59  S.  W.  3,  22  Ky.  L.  Rep.  979,  in 
which  an  insufficient  gang-plank  was  fur- 
nished. 

New  York. —  Olsen  v.  Starin,  43  N,  Y.  App. 
Div.  422,  60  N.  Y.  Suppl.  134,  insufficient 
appliance  for  unloading. 

United  States.— The  Westport,  131  Fed. 
815  (insufficient  capstan)  ;  The  King  Gruf- 
fydd,  131  Fed.  189,  65  C.  C.  A.  495  (breaking 
of  "topping  lift")  ;  The  Columbia,  124  Fed. 
745  (breaking  of  hawser)  ;  The  Anchor ia,  120 
Fed.  1017,  56  C.  C.  A.  452  [affirming  113  Fed. 
982]  (loading  appliances)  ;  The  Nordfarer, 
115  Fed.  416  (defective  winch)  ;  In  re  Cali- 
fornia Nav.,  etc.,  Co.,  110  Fed.  670  (bursting 
of  defective  steam  drum)  ;  Sansol  v.  Com- 
pagnie  Generale  Transatlantique,  101  Fed.  390 
(injury  by  reason  of  open  trapdoor  in  dark 
passage  of  vessel)  ;  The  Ethelred,  96  Fed.  446 
(defective  rope)  ;  New  York,  etc.,  Steamship 
Co.  V.  McLaughlin,  67  Fed.  797  (machinery  in 
unsafe  condition)  ;  McDowell  v.  The  France, 
53  Fed.  843  (injury  caused  by  fall  of  un- 
sound ash  bag)  ;  The  Neptuno,  30  Fed.  925 
(weak  and  dangerous  tackle)  ;  The  Max  Mor- 
ris, 24  Fed.  860  (injury  caused  by  peculiarity 
of  construction  of  vessel )  ;  The  Edith  Godden, 
23  Fed.  43  (defective  derrick)  ;  Sunney  V. 
Holt,  15  Fed.  880  (unsafe  hatchway). 

England.— Carter  v.  Clarke,  78  L.  T.  Rep. 
N.  S.  76,  in  which  the  injury  was  caused  by 
the  explosion  of  accum^ilated  gas  in  the  hold 
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of  the  vessel,  which  was  not  properly  venti- 
lated. 

Canada. —  Abbott  v.  Anderson,  15  Quebec 
Super.  Ct.  281,  in  which  the  servant  was  in- 
jured by  the  giving  away  of  the  chock  holding 
the  hawser  used  in  towing.  Compare  Wy- 
man  v.  The  Duart  Castle,  6  Can.  Exch.  387, 
in  wldch  case  it  was  held  that  the  mere  fact 
that  a  stop  valve  is  broken  in  some  way  while 
a  vessel  is  in  port,  causing  injury  to  a  serv- 
ant, is  not  in  itself  sufficient  to  create  a  lia- 
bility on  the  part  of  the  owners. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  211. 

Where  a  master  has  furnished  a  competent 
man,  and  he  is  conducting  business  in  the 
fair  exercise  of  capable  judgment,  and  the 
question  is  one  of  opinion  as  to  whether  it 
was  prudent  to  go  on  a  steamboat  wheel  with- 
out a  footboard,  the  master  is  not  responsible 
for  an  error  of  judgment  in  that  regard. 
Memphis,  etc.,  Packet  Co.  v.  Britton,  25  Ohio 
Cir.  Ct.  153. 

7.  Direct  Nav.  Co.  v.  Anderson,  29  Tex. 
Civ.  App.  65,  69  S.  W.  174. 

8.  Kalleck  v.  Deering,  169  Mass.  200,  47 
N.  E.  698 ;  Balleng  v.  New  York,  etc..  Steam- 
ship Co.,  28  Misc.  (N.  Y.)  238,  58  N.  Y. 
Suppl.  1074;  Diwer  v.  Hall,  21  Misc.  (N.  Y.) 
452,  47  N.  Y.  Suppl.  630. 

9.  See  Beasley  v.  Linehan  Transfer  Co.,  148 
Mo.  413,  50  S.  W.  87. 

10.  Jeffries  v.  De  Hart,  96  Fed.  494. 

11.  Red  River  Line  v.  Smith,  99  Fed.  520, 
39  C.  C.  A.  620. 

12.  Care  required  in  general  see  supra,  IV, 
B,  1,  b. 

Contributory  negligence  see  infra,  IV,  F,  4, 
e,  (II),  (c). 

Latent  defects  see  infra,  IV,  B,  7,  e. 

Master's  knowledge  of  defects  see  infra, 
IV,  B,  7. 

Methods  of  work  see  infra,  IV,  C,  1,  a,  (ii). 
Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (ix), 

(D). 

Newest,  safest,  and  best  of  appliances  see 

supra,  IV,  B,  2,  b. 

Orders  of  master  see  infra,  IV,  B,  3. 

Repairs  see  infra,  IV,  B,  6. 

Rules  of  master  see  infra,  IV,  C,  2. 

Signals,  lights,  and  warnings  see  infra, 
IV,  B,  4,  b,  (V),  (B),  (2). 

Statutory  regulations  as  to  methods  of 
work  see  infra,  IV,  C,  1,  a,  (ii). 

[IV,  B,  4,  b,  (l)] 
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exercise  such  reasonable  care  for  the  safety  of  their  servants  as  the  nature  of,  and 
the  dangers  incident  to,  their  business  call  for.^^ 

(ii)  Locomotives^'^  —  (a)  In  General.  Kailway  companies  are  required  to 
exercise  reasonable  care  and  diligence  to  provide  and  maintain  reasonably  safe 
and  suitable  locomotives,^^ 

(b)  Overloading  Tenders.    Where  an  employee  of  a  railway   company  is 


13.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Sulli- 
van, 63  111.  293.  But  see  Chicago,  etc.,  R. 
Co.  V.  Taylor,  69  111.  461,  18  Am.  Rep.  626, 
where  it  was  held  that  it  is  the  duty  of  a 
railway  company  to  furnish  safe  structures, 
etc. 

loioa. —  Conway  v.  Illinois  Cent.  R.  Co.,  50 
Iowa  465. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Aiken,  89  Tenn.  245,  14  S.  W.  1082. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Huffman,  83 
Tex.  286,  18  S.  W.  741;  Eddy  v.  Adams, 
(1892)  18  S.  W.  490;  Gulf,  etc.,  R.  Co.  v. 
Wells,  81  Tex.  685,  17  S.  W.  511,  (1891)  16 
S.  W.  1025;  Missouri  Pac.  R.  Co.  v.  Lyde,  57 
Tex.  505;  Texas  Mexican  R.  Co.  v.  King,  14 
Tex.  Civ.  App.  34,  37  S.  W.  34;  Gulf,  etc.,  R. 
Co.  V.  Abbott,  (Civ.  App.  1893)  24  S.  W. 
299;  Gulf,  etc.,  R.  Co.  v.  Schwabbe,  1  Tex. 
Civ.  App.  573,  21  S.  W.  706.  See  also  Gulf, 
etc.,  R.  Co.  V.  Winton,  7  Tex.  Civ.  App.  57, 
26  S.  W.  770. 

United  States. —  Grand  Trunk  R.  Co.  v. 
Walker,  154  U.  S.  653,  14  S.  Ct.  1189,  25 
L.  ed.  977  [affirming  29  Fed.  Cas.  No.  17,070]; 
Gravelle  v.  Minneapolis,  etc.,  R.  Co.,  11  Fed. 
569,  3  McCrary  359. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  212. 

14.  Assumption  of  risk  see  infra,  IV,  E,  3, 
b,  (I). 

Concurrent  negligence  of  fellow  servant  see 

infra,  IV,  G,  4^  a,  ( rv ) . 

15.  Alahama. —  Tennessee  Coal,  etc.,  Co.  v. 
Tutwiler,  108  Ala.  483,  18  So.  668;  Tennessee 
Coal,  etc.,  Co.  v.  Kyle,  93  Ala.  1,  8  So.  764, 
12  L.  R.  A.  103;  Mobile,  etc.,  R.  Co.  v. 
Thomas,  42  Ala.  672. 

District  of  Columhia. —  See  McCauley  v. 
Southern  R.  Co.,  10  App.  Cas.  560. 

Georgia. —  Savannah,  etc.,  R.  Co.  v.  Phil- 
lips, 90  Ga.  829,  17  S.  E.  82. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Prickett, 
210  111.  140,  71  N.  E.  435  laffirming  109  111. 
App.  468]  ;  Chicago,  etc.,  R.  Co.  r.  Delaney, 
169  111.  581,  48  N.  E.  476;  Indianapolis,  etc., 
R.  Co.  V.  Estes,  96  111.  470 ;  Flynn  v.  Wabash, 
etc.,  R.  Co.,  18  111.  App.  235. 

Indiana. —  Krueger  v.  Louisville,  etc.,  R. 
Co.,  Ill  Ind.  51,  11  K  E.  957;  Columbus, 
etc.,  R.  Co.  V.  Arnold,  31  Ind.  174,  99  Am. 
Dec.  615. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Holt,  29 
Kan.  149. 

Kentucky. —  Harper  v.  Newport  News,  etc., 
R.  Co.,  90  Ky.  359,  14  S.  W.  346,  12  Ky.  L. 
Rep.  333. 

Massachusetts. —  Ford  t\  Fitchburg  R.  Co., 
110  Mass.  240,  14  Am.  Rep.  598. 

Minnesota. —  Hungerford  v.  Chicago,  etc., 
R.  Co.,  41  Minn.  444,  43  N.  W.  324. 

[IV,  B,  4,  b,  (i)] 


Mississippi. —  See  as  supporting  the  rule 
stated  in  the  text  Illinois  Cent.  R.  Co.  v. 
Jones,  (1894)  16  So.  300,  in  which,  however, 
it  was  held  that  failure  to  have  sand  in  the 
dome  of  a  locomotive  is  not  a  failure  to  pro- 
vide a  safe  appliance. 

Missouri. —  Hurlbut  v.  Wabash  R.  Co.,  130 
Mo.  657,  31  S.  W.  1051;  O'Mellia  v.  Kansas 
City,  etc.,  R.  Co.,  115  Mo.  205,  21  S.  W.  503. 
Compare  Tabler  v.  Hannibal,  etc.,  R.  Co.,  93 
Mo.  79,  5  S.  W.  810. 

New  Hampshire. —  See  Young  v.  Boston, 
etc.,  R.  Co.,  69  N.  H.  356,  41  Atl.  268. 

Neiv  York. —  Smith  v.  Buffalo,  etc.,  R.  Co., 
148  N.  Y.  727,  42  N.  E.  726  [affirming  72 
Hun  545,  25  N.  Y.  Suppl.  638]  ;  Donohue  v. 
Brooklyn  City  R.  Co.,  131  N.  Y.  623,  30  N.  E. 
865  [affirming  14  N.  Y.  Suppl.  639]  ;  Cone  v. 
Delaware,  etc.,  R.  Co.,  81  N.  Y.  206,  37  Am. 
Rep.  491  [affirming  15  Hun  172]  ;  Kirkpat- 
rick  V.  New  York  Cent.,  etc.,  R.  Co.,  79  N.  Y. 
240;  Keegan  v.  Western  R.  Corp.,  8  N.  Y.  175, 
59  Am.  Dec.  476;  Pierson  v.  New  York,  etc., 
R.  Co..  53  N.  Y.  App.  Div.  363,  65  N.  Y. 
Suppl.  1039 ;  Hudson  v.  Rome,  etc.,  R.  Co., 
73  Hun  467,  26  N.  Y.  Suppl.  386  [reversed 
on  another  ground  in  145  N.  Y.  408,  40  N.  E. 
8].  Compare  Garrison  v.  McCullough,  28 
N.  Y.  App.  Div.  467,  51  N.  Y.  Suppl. 
128. 

'North  Carolina. —  Fleming  v.  Southern  R. 
Co.,  131  N.  C.  476,  42  S.  E.  905,  132  N.  C. 
714,  44  S.  E.  551;  Coley  v.  North  Carolina  R. 
Co.,  129  N.  C.  407,  40  S.  E.  195,  57  L.  R.  A. 
817,  128  N.  C.  534,  39  S.  E.  43,  57  L.  R.  A. 
817. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  El- 
liott, 1  Coldw.  611,  78  Am.  Dec.  506. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  McClain, 
80  Tex.  85,  15  S.  W.  789;  Missouri  Pac.  R. 
Co.  v.  Henry,  75  Tex.  220,  12  S.  W.  828; 
Texas,  etc.,  R.  Co.  r.  Hartnett,  33  Tex.  Civ. 
App.  103,  75  S.  W.  809. 

Fermowf.— Noyes  f.  Smith,  28  Vt.  59,  65 
Am.  Dec.  222. 

Wisconsin. —  Wedgwood  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  478.  Compare  Whitwam  v.  Wis- 
consin, etc.,  R.  Co.,  58  Wis.  408,  17  N.  W. 
124,  where  it  was  held  that  it  is  not  negli- 
gence per  se  for  a  railroad  to  use  a  locomo- 
tive, the  draw-bar  of  which  is  too  short  to 
permit  one  of  its  cars  to  be  safely  coupled 
thereto  or  detached. 

United  States. —  Texas,  etc.,  R.  Co.  v.  Bar- 
rett, 67  Fed.  214,  14  C.  C.  A.  373;  Hudson  v. 
Charleston,  etc.,  R.  Co.,  55  Fed.  248 ;  Central 
Trust  Co.  V.  Texas,  etc.,  R.  Co.,  32  Fed.  448. 
Compare  Briggs  v.  Chicago,  etc.,  R.  Co.,  125 
Fed.  745,  60  C.  C.  A.  513. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  214. 
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injured  by  the  fall  of  coal  from  a  locomotive  tender  which  has  been  improperly 
overloaded,  the  company  is  liable.^^ 

(ill)  Cars^'^  —  (a)  in  General.  It  is  the  duty  of  a  railroad  company  to  use 
reasonable  care  and  diligence  to  provide  reasonably  safe  and  suitable  cars  and 
rolling-stock/^  and  a  failure  to  comply  with  any  statutory  requirements  in  this 


16.  CroU  V.  Atchison,  etc.,  E.  Co.,  57  Kan. 
548,  46  Pac.  972.  See  also  Union  Pac.  R.  Co. 
V.  Erickson,  41  Nebr.  1,  59  N.  W.  347,  29 
L.  R.  A.  137.  But  see  Schultz  v.  Chicago, 
etc.,  R.  Co.,  67  Wis.  616,  31  N.  W.  321, 
58  Am.  Rep.  881,  which  seems  to  maintain 
the  contrary  doctrine. 

17.  Assumption  of  risk  see  infra,  IV,  E,  3. 
Concurrent  negligence  of  fellow  servant  see 

infra,  IV,  G,  4,  a,  (iv). 

Customary  appliances  see  supra,  IV,  B,  2, 
b,  (II). 

Newest  and  safest  appliances  see  supra, 
IV,  B,  2,  b. 
Proximate  cause  see  infra,  IV,  B,  9. 

18.  Alabama. —  Hissong  v.  Richmond,  etc., 
R.  Co.,  91  Ala.  514,  8  So.  776. 

Arkansas. —  St.  Loviis,  etc.,  R.  Co.  v.  Hig- 
gins,  53  Ark.  458,  14  S.  W.  653. 

California. —  Murdock  v.  Oakland,  etc., 
Electric  R.  Co.,  128  Cal.  22,  60  Pac.  469. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Simpson, 
16  Colo.  55,  26  Pac.  339,  25  Am.  St.  Rep.  242 ; 
Colorado  Cent.  R.  Co.  v.  Ogden,  3  Colo.  499. 
Compare  Colorado  Cent.  R.  Co.  f.  Martin,  7 
Colo.  592,  4  Pac.  1118. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Taylor, 
69  111.  461,  18  Am.  Rep.  626;  Chicago,  etc., 
R.  Co.  V.  Gillison,  72  111.  App.  207;  Elgin, 
etc.,  R.  Co.  v.  Eselin,  68  111.  App.  96;  Mur- 
phy V.  Lake  Shore,  etc.,  R.  Co.,  67  111.  App. 
527 ;  Louisville,  etc.,  R.  Co.  v.  Hawthorn,  45 
111.  App.  635.  Compare  North  Chicago  St. 
R.  Co.  v.  Conway,  76  111.  App.  621. 

Indiana. —  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
MuUen,  117  Ind.  439,  20  N.  E.  287,  10  Am. 
St.  Rep.  67;  Terre  Haute  Electric  Co.  r. 
Kieley,  35  Ind.  App.  180,  72  N.  E.  658. 

loiva. —  McDermott  v.  Iowa  Falls,  etc.,  R. 
Co.,  85  Iowa  180,  52  N.  W.  181;  Hosic  v. 
Chicago,  etc.,  R.  Co.,  75  Iowa  683,  37  N.  W. 
963,  9  Am.  St.  Rep.  518;  Baldwin  v.  Chicago, 
etc.,  R.  Co.,  50  Iowa  680;  Greenleaf  v.  Illinois 
Cent.  R.  Co.,  29  Iowa  14,  4  Am.  Rep.  181. 

Kansas. —  Bradshaw  v.  Chicago,  etc.,  R. 
Co.,  58  Kan.  618,  50  Pac.  876. 

Kentucky. —  Southern  R.  Co.  v,  Duvall,  56 
S.  W.  988,  22  Ky.  L.  Rep.  56,  54  S.  W.  741, 
21  Kv.  L.  Rep.  1153,  22  Ky.  L.  Rep.  56,  50 
S.  W.  535,  20  Ky.  L.  Rep.  1915;  Illinois 
Cent.  R.  Co.  v.  Hil'liard,  37  S.  W.  75,  18  Ky. 
L.  Rep.  505. 

Louisiana. —  Meyers  f.  Illinois  Cent.  R.  Co., 
49  La.  Ann.  21,  21  So.  120;  Towns  v.  Vicks- 
burg,  etc.,  R.  Co.,  37  La.  Ann.  630,  55  Am. 
Rep.  508. 

Maine. —  Guthrie  v.  Maine  Cent.  R.  Co.,  81 
Me.  572,  18  Atl.  295.  Compare  Judkins  v. 
Maine  Cent.  R.  Co.,  80  Me.  417,  14  Atl.  735, 
where  it  was  held  that  it  is  not  necessarily 
negligence  to  use  a  freight  car  so  damaged 
and  crippled  that  it  exposes  the  servant  to 


more  than  the  common  risk  incurred  in  hand- 
ling ordinary  cars. 

Massachusetts. —  Foster  v.  New  York,  etc., 
R.  Co.,  187  Mass.  21,  72  N.  E.  331;  Shea  v. 
New  York,  etc.,  R.  Co.,  173  Mass.  177,  53 
N.  E.  396.  Compare  Miller  v.  New  York,  etc., 
R.  Co.,  175  Mass.  363,  56  N.  E.  282. 

Michigan. —  Morton  v.  Detroit,  etc.,  R.  Co., 
81  Mich.  423,  46  N.  W.  111.  Compare  Turner 
V.  Detroit  Southern  R.  Co.,  137  Mich.  142, 
100  N.  W.  268. 

Minnesota. —  Beardsley  v.  Minneapolis  St. 
R.  Co.,  54  Minn.  504,  56  N.  W.  176. 

Mississippi. —  Buckner  v.  Richmond,  etc.,  R. 
Co.,  72  Miss.  873,  18  So.  449. 

Missouri. —  Rodney  v.  St.  Louis,  South 
Western  R.  Co.,  127  Mo.  676,  28  S.  W.  887, 
30  S.  W.  150;  Settle  v.  St.  Louis,  etc.,  R. 
Co.,  127  Mo.  336,  30  S.  W.  125,  48  Am.  St. 
Rep.  633 ;  Coontz  v.  Missouri  Pac.  R.  Co., 
121  Mo.  652,  26  S.  W.  661. 

Nebraska. —  Thompson  v.  Missouri  Pac.  R. 
Co.,  51  Nebr.  527,  71  N.  W.  61. 

Neio  Hampshire. —  Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. 

New  York. —  Bushby  v.  New  York,  etc.,  R. 
Co.,  107  N.  Y.  374,  14  N.  E.  407,  1  Am.  St. 
Rep.  844  [affirming  37  Hun  104];  Ellis  v. 
New  York,  etc.,  R.  Co.,  95  N.  Y.  546;  New- 
ton V.  New  York  Cent.,  etc.,  R.  Co.,  96  N.  Y. 
App.  Div.  81,  89  N.  Y.  Suppl.  23;  Strauss  v. 
New  York,  etc.,  R.  Co.,  91  N.  Y.  App.  Div. 
583,  87  N.  Y.  Suppl.  67;  Woods  v.  Long 
Island  R.  Co.,  11  N.  Y.  App.  Div.  16,  42 
N.  Y.  Suppl.  140;  Lucco  v.  New  York  Cent., 
etc.,  R.  Co.,  87  Hun  612,  34  N.  Y.  Suppl. 
277 ;  Shields  v.  New  York  Cent.,  etc.,  R.  Co., 
15  N.  Y.  Suppl.  613;  Disher  v.  New  York 
Cent.,  etc.,  R.  Co.,  2  N.  Y.  St.  276.  Compare 
Smith  V.  New  York  Cent.,  etc.,  R.  Co.,  118 
N.  Y.  645,  23  N.  E.  990;  Filbert  v.  New 
York,  etc.,  R.  Co.,  95  N.  Y.  App.  Div.  199,  88 
N.  Y.  Suppl.  438;  Hanrahan  v.  Brooklyn  El. 
R.  Co.,  17  N.  Y.  App.  Div.  588,  45  N.  Y. 
Suppl.  474. 

North  Carolina. —  Elmore  v.  Seaboard  Air 
Line  R.  Co.,  130  N.  C.  506,  41  S.  E.  786,  131 
N.  C.  569,  42  S.  E.  989;  Harden  v.  North 
Carolina  R.  Co.,  129  N.  C.  354,  40  S.  E.  184, 
85  Am.  St.  Rep.  747,  55  L.  R.  A.  784;  Troxler 
t\  Southern  R.  Co.,  124  N.  C.  189,  32  S.  E. 
550,  70  Am.  St.  Rep.  580,  44  L.  R.  A.  313; 
Greenlee  v.  Southern  R.  Co.,  122  N.  C.  977,  30 
S.  E.  115,  65  Am.  St.  Rep.  734,  41  L.  R.  A. 
399;  Cowles  v.  Richmond,  etc.,  R.  Co.,  84 
N.  C.  309,  37  Am.  Rep.  620. 

North  Dakota. —  Cameron  v.  Great  North- 
ern R.  Co.,  8  N.  D.  124,  77  N.  W.  1016;  Ben- 
nett V.  Northern  Pac.  R.  Co.,  2  N.  D.  112,  49 
N.  W.  408,  13  L.  R.  A.  465. 

Ohio. —  Little  Miami  R.  Co.  t\  Fitzpatrick, 
42  Ohio  St.  318;  Columbus,  etc.,  R.  Co. 

[IV,  B,  4,  b,  (III).  (A)] 
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respect  will  constitute  negligence  jper  se  which  if  it  results  in  injuries  to  an 
employee  will  render  the  company  liable.^^ 

(b)  Improjper  Loading.    It  is  the  duty  of  a  railway  company  to  use  reasonable 


Webb,  12  Ohio  St.  475;  Mad  River,  etc.,  R. 
Co.  V.  Barber,  5  Ohio  St.  541,  67  Am.  Dec. 
312;  Hunt  v.  Caldwell,  22  Ohio  Cir.  Ct.  283, 
11  Ohio  Cir.  Dec.  562.  Compare  Toledo,  etc., 
R.  Co.  V.  Beard,  20  Ohio  Cir.  Ct.  681,  11 
Ohio  Cir.  Dec.  406. 

Pennsylvania. —  Elkins  v.  Pennsylvania  R. 
Co.,  171  Pa.  St.  121,  33  Atl.  74;  Dooner  v. 
Delaware,  etc.,  Canal  Co.,  164  Pa.  St.  17, 
30  Atl.  269.  Compare  Brommer  v.  Phila- 
delphia, etc.,  R.  Co.,  205  Pa.  St.  432,  54  Atl. 
1092. 

Rhode  Island. —  Jones  v.  New  York,  etc.,  R. 
Co.,  20  R.  I.  210,  37  Atl.  1033. 

Te-x-as.— Texas  Pac.  R.  Co.  v.  White,  82 
Tex.  543,  18  S.  W.  478;  Bonner  v.  Glenn,  79 
Tex.  531,  15  S.  W.  572;  Gulf,  etc.,  R.  Co.  r. 
Silliphant,  70  Tex.  623,  8  S.  W.  673;  St. 
Louis  Southwestern  R.  Co.  v.  Corrigan,  (Civ. 
App.  1904)  81  S.  W.  554;  International,  etc., 
R.  Co.  V.  Bayne,  28  Tex.  Civ.  App.  392,  67 
S.  W.  443;  Southern  Pac.  Co.  v.  Winton,  27 
Tex.  Civ.  App.  503,  66  S.  W.  477;  Missouri, 
etc.,  R.  Co.  V.  Chambers,  17  Tex.  Civ.  App. 
487,  43  S.  W.  1090;  Texas,  etc.,  R.  Co.  6". 
Bell,  (Civ.  App.  1897)  39  S.  W.  636;  Gal- 
veston, etc.,  R.  Co.  V.  Sweeney,  14  Tex.  Civ. 
App.  216,  36  S.  W.  800;  Houston,  etc.,  R.  Co. 
V.  Kelley,  13  Tex.  Civ.  App.  1,  34  S.  W.  809, 
46  S.  W.  863.  Compare  Galveston,  etc.,  R. 
Co.  V.  Perry,  36  Tex.  Civ.  App.  414,  82  S.  W. 
343;  Gulf,  etc.,  R.  Co.  v.  Mayo,  14  Tex.  Civ. 
App.  253,  37  S.  W.  659. 

Utah.— Boyle  v.  Union  Pac.  R.  Co.,  25 
Utah  420,  71  Pac.  988. 

Virginia. —  Richmond,  etc.,  R.  Co.  v. 
George,  88  Va.  223,  13  S.  E.  429;  Goodman 
V.  Richmond,  etc.,  R.  Co.,  81  Va.  576;  Rich- 
mond, etc.,  R.  Co.  V.  Moore,  78  Va.  93. 

Wisconsin. — Wedgwood  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  478. 

United  States. — Texas,  etc.,  R.  Co.  v.  Archi- 
bald, 170  U.  S.  665,  18  S.  Ct.  777,  42  L.  ed. 
1188;  Northern  Pac.  R.  Co.  v.  Tynan,  119 
Fed.  288,  56  C.  C.  A.  192 ;  Voelker  v.  Chicago, 
etc.,  R.  Co.,  116  Fed.  867;  King  v.  Ohio,  etc., 
R.  Co.,  14  Fed.  277,  11  Biss.  362.  Compare 
Graham  v.  Chicago,  etc.,  R.  Co.,  62  Fed.  896. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  215. 

Hand  and  push  cars. —  Georgia  Cent.  R.  Co. 
V.  Lamb,  124  Ala.  172,  26  So.  969;  King  v. 
Covington,  etc.,  R.  Co.,  72  S.  W.  757,  24  Ky 
L.  Rep.  1942;  Carey  v.  Boston,  etc.,  R.  Co., 
158  Mass.  228,  33  N.  E.  512;  Wallin  v. 
Eastern  R.  Co.,  83  Minn.  149,  86  N.  W.  76, 
54  L.  R.  A.  481;  Siela  v.  Hannibal,  etc.,  R. 
Co.,  82  Mo.  430;  Mitchell  v.  Wabash  R.  Co., 
97  Mo.  App.  411,  76  S.  W.  647;  Texas,  etc., 
R.  Co.  V.  Kane,  2  Tex.  App.  Civ.  Cas.  §  18; 
Northern  Pac.  R.  Co.  v.  Charles,  51  Fed.  562, 
2  C.  C.  A.  380;  Toronto  R.  Co.  v.  Bond,  24 
Can.  Sup.  Ct.  715  {affirming  22  Ont.  App.  78]. 
Compare  Miller  v.  Union  Pac.  R.  Co.,  17  Fed. 
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67,  5  McCrary  300,  where  it  was  held  that 
push  cars  need  not  be  supplied  with  brakes. 

The  use  of  cars  of  unequal  height  and  mis- 
matched couplings  is  not  such  negligence  ou 
the  part  of  a  railroad  company  as  will 
render  it  liable  for  an  injury  to  a  brakeman 
resulting  therefrom.  Norfolk,  etc.,  R.  Co.  v. 
Brown,  91  Va.  668,  22  S.  E.  496.  See  also 
St.  Louis,  etc.,  R.  Co.  v.  Higgins,  44  Ark.  293. 

That  draw-heads  or  draw-bars  are  of  differ- 
ent heights  does  not  constitute  negligence. 
Holmes  v.  Southern  Pac.  Co.,  120  Cal.  357, 

52  Pac.  652;  Ellsbury  v.  New  York,  etc.,  R. 
Co.,  172  Mass.  130,  51  N.  E.  415,  70  Am.  St. 
Rep.  248 ;  Dolan  v.  Burden  Iron  Co.,  62  N.  Y. 
App.  Div.  545,  71  N.  Y.  Suppl.  145;  Edall 
V.  New  England  R.  Co.,  18  N.  Y.  App.  Div. 
216,  45  N.  Y.  Suppl.  959. 

The  fact  that  bumpers  are  not  on  a  level 
does  not  show  negligence.  Frounfelker  v. 
Delaware,  etc.,  R.  Co.,  74  N.  Y.  App.  Div.  224, 
77  N.  Y.  Suppl.  470.  But  see  Toronto  R.  Co. 
V.  Bond,  24  Can.  Sup.  Ct.  715  [affirming  22 
Ont.  App.  78]. 

Double  buffers. —  The  mere  use  by  a  railway 
company  of  cars  with  double  buffers  to  pro- 
tect the  draw-heads  is  not  negligence,  al- 
though it  renders  the  coupling  of  cars  more 
dangerous.    Illinois  Cent.  R.  Co.  v.  Harris, 

53  111.  App.  592.  To  the  same  effect  see 
Indianapolis,  etc.,  R.  Co.  v.  Flanigan,  77  111. 
365. 

Failure  to  place  deadwoods  on  cars  not  neg- 
ligence see  Hannigan  v.  Lehigh,  etc.,  R.  Co., 
157  N.  Y.  244,  51  N.  E.  992  [reversing  91 
Hun  300,  36  N.  Y.  Suppl.  293]. 

Difference  from  regular  construction. —  The 
fact  that  the  construction  of  a  car  used  as 
a  caboose  is  different  from  that  of  a  regular 
caboose  does  not  show  the  unsuitableness  of 
such  car  for  the  purpose.  Galveston,  etc.,  R. 
Co.  V.  Davis,  (Tex.  Civ.  App.  1893)  23  S.  W. 
1019. 

The  fact  that  a  car  was  out  of  repair,  with 
the  knowledge  of  the  company,  does  not 
establish  negligence,  if  it  was  not  in  general 
use.  Brown  v.  Chicago,  etc.,  R.  Co.,  59  Kan. 
70,  52  Pac.  65. 

Where  a  company  provides  sticks  for  coup- 
ling cars,  and  directs  its  servants  to  use  them, 
it  is  not  guilty  of  negligence  in  furnishing 
cars  so  constructed  that  they  cannot  be 
coupled  by  hand.  Pennsylvania  Co.  v.  Whit- 
comb.  Ill  Ind.  212,  12  N.  E.  380. 

19.  Philadelphia,  etc.,  R.  Co.  v.  Winkler,  4 
Pennew.  (Del.)  387,  56  Atl.  112;  Chicago, 
etc.,  R.  Co.  V.  Voelker,  129  Fed.  522,  65 
C.  C.  A.  226,  70  L.  R.  A.  264  [reversing  116 
Fed.  867].  See  also  Neal  v.  St.  Louis,  etc., 
R.  Co.,  71  Ark.  445,  78  S.  W.  220. 

The  United  States  act  of  March  2,  1893, 
requiring  cars  used  in  interstate  commerce  to 
be  equipped  with  automatic  couplers,  requires 
such  ears  to  be  equipped  with  couplers  which 
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care  to  see  that  its  cars  are  properly  loaded,  so  as  not  to  cause  injury  to  its 
servants.^ 

(iv)  Tracks  and  Road-Beds"^^  —  (a)  Li  General.  A  railway  company,  as  to 
its  servants,  is  not  bound  to  furnish  a  safe  road-bed  and  track.  Its  duty  in  that 
respect  is  to  use  all  reasonable  care  and  precaution  in  putting  and  keepinir  tlie 
road-bed  and  track  in  reasonably  safe  and  good  condition,  and  what  constitutes 
reasonable  care  must  depend  upon  the  surroundings,  and  the  dangers  to  be  fairly 
apprehended  and  encountered.^'^    But  the  rule  has  no  application  where  the  place 


will  couple  automatically  with  cars  equipped 
with  automatic  couplers  of  other  makes. 
Johnson  f.  Southern  Pac.  Co.,  196  U.  S.  1, 
25  S.  Ct.  158,  49  L.  ed  363  Ireversing  117 
Fed.  462,  54  C.  C.  A.  508]. 

20.  Austin  v.  Fitchburg  R.  Co.,  172  Mass. 
484,  52  N.  E.  527;  Dougherty  v.  Rome,  etc., 
R.  Co.,  138  N.  Y.  641,  34  N.  E.  512  [affirming 
18  N.  Y.  Suppl.  841]  ;  Ryan  v.  New  York 
Cent.,  etc.,  R.  Co.,  88  Hun  (N.  Y.)  269,  34 
N.  Y.  Suppl.  665;  Houston,  etc.,  R.  Co.  v. 
Kelley,  13  Tex.  Civ.  App.  1,  34  S.  W.  809, 
46  S.  W.  863;  George  v.  Clark,  85  Fed.  608, 
29  C.  C.  A.  374.  But  compare  Miller  v.  New 
York  Cent.,  etc.,  R.  Co.,  14  N.  Y.  St.  656. 

21.  Assumption  of  risk  see  infra,  IV,  E, 
3,  b. 

Concurrent  negligence  of  fellow  servant  see 

infra,  IV,  G,  4,  a,  (iv). 

Contributory  negligence  see  infra,  IV,  F,  4, 
e,  (I). 

Customary  appliances  see  supra,  IV,  B,  2, 
b,  (IT). 

Fellow  servant's  negligence  in  performing 
master's  duties  see  infra,  IV,  G,  4,  a,  (vii), 
(E),  (4),  (a). 

Proximate  cause  of  injury  see  infra,  IV,  B,  9. 

22.  Alabama. —  Kansas  City,  etc.,  R.  Co.  V. 
Webb,  97  Ala.  157,  11  So.  888.  Compare 
Louisville,  etc.,  11.  Co.  v.  Bouldin,  110  Ala. 
185,  20  So.  325. 

ArTcansas. —  St.  Louis,  etc.,  R.  Co.  v.  Rob- 
bins,  57  Ark.  377,  21  S.  W.  886;  Little  Rock, 
etc.,  R.  Co.  V.  Eubanks,  48  Ark.  460,  3  S.  W. 
808,  3  Am.  St.  Rep.  245.  Compare  St.  Louis, 
etc.,  R.  Co.  V.  Ferguson,  65  Ark.  126,  44  S.  W. 
1123. 

California. —  Peters  v.  McKay,  136  Cal.  73, 
68  Pac.  478;  Bowman  v.  White,  110  Cal.  23, 
42  Pac.  470;  Trask  r.  California  Southern 
R.  Co.,  63  Cal.  96. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
Naylon,  17  Colo.  501,  30  Pac.  249,  31  Am. 
St.  Rep.  335;  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701.  Compare 
Anderson  v.  Union  Pac,  etc.,  R.  Co.,  8  Colo. 
App.  521,  46  Pac.  840. 

Georgia. —  Central  R.  Co.  f.  Mitchell,  63 
Ga.  173. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Wise,  206 
111.  453,  69  N.  E.  500  [affirming  106  111.  App. 
174]  ;  Lake  Erie,  etc.,  R.  Co.  v.  Morrissey, 
177  111.  376,  52  N.  E.  299  [affirming  75  ill. 
App.  466]  ;  Illinois  Cent.  R.  Co.  t\  Cozby, 
174  111.  109,  50  N.  E.  1011  [affirming  69  ill. 
App.  256]  ;  Illinois  Cent.  R.  Co.  v.  Sanders, 
166  111.  270,  46  N.  E.  799  [affirming  66  III. 
App.  439] ;  Chicago,  etc.,  R.  Co.  v.  Swett,  45 


111.  197,  92  Am.  Dec.  206;  Baltimore,  etc., 
R.  Co.  V.  Clifford,  99  111.  App.  381;  Chicago, 
etc.,  R.  Co.  f.  Hause,  71  111.  App.  147;  St. 
Louis  Bridge  Co.  v.  Fellows,  52  111.  App.  504. 
Compare  Chicago,  etc.,  R.  Co.  v.  Driscoll,  176 
Hi.  330,  52  N.  E.  921;  St.  Louis  Nat.  Stock 
Yards  v.  Burns,  97  HI.  App.  175. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  i\ 
Fowler,  154  Ind.  682,  56  N.  E.  228,  48  L.  R. 
A.  531;  Indiana,  etc.,  R.  Co.  V.  Bundy,  152 
Ind.  590,  53  N.  E.  175;  Union  Traction  Co. 
V.  Buckland,  34  Ind.  App.  420,  72  N.  E. 
158 ;  Chicago,  etc.,  R.  Co.  v.  Cunningham, 
33  Ind.  App.  145,  69  N.  E.  304. 

/oit-a. —  McFall  v.  Iowa  Cent.  R.  Co.,  104 
Iowa  47.  73  N.  \Y.  355. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v.  Kier, 

41  Kan.  661,  671,  21  Pac.  770,  13  Am.  St. 
Rep.  311;  St.  Louis,  etc.,  R.  Co.  v.  Weaver, 
35  Kan.  412,  11  Pac.  408,  57  Am.  Rep.  176; 
Brown  i\  Atchison,  etc.,  R.  Co.,  31  Kan.  1, 
1  Pac.  605.  Compare  Atchison,  etc.,  R.  Co. 
v.  Croll,  3  Kan.  App.  242,  45  Pac.  112. 

Kentucky. —  Chesapeake,  etc.,  R.  Co,  v. 
Venable,  111  Ky.  41,  63  S.  W.  35,  23  Ky.  L. 
Rep.  427 ;  Southern  R.  Co.  v.  Cooper,  62  S.  W. 
858,  23  Ky.  L.  Rep.  290.  Compare  Louis- 
ville, etc.,  R.  Co.  V.  McGary,  104  Ky.  509, 
47  S.  W.  440,  20  Ky.  L.  Rep.  691. 

Louisiana. —  Stewart  r.  Texas,  etc.,  R.  Co., 
113  La.  525,  37  So.  129;  Lynn  v.  Antrim 
Lumber  Co.,  105  La.  451,  29  So.  874;  Wilson 
V.  Louisiana,  etc.,  R.  Co.,  51  La.  Ann.  1133, 
25  So.  961 ;  McFee  v.  Vicksburg,  etc.,  R.  Co., 

42  La.  Ann.  790,  7  So.  720. 
Massachusetts. —  Donahue  v.  Boston,  etc., 

R.  Co.,  178  Mass.  251,  59  N.  E.  663;  Snow 
f.  Housatonic  R.  Co.,  8  Allen  441,  85  Am. 
Dec.  720. 

Michigan. —  Culver  v.  South  Haven,  etc., 
R.  Co.,  i38  Mich.  443,  101  N.  W.  6G3 ;  Hamil- 
ton V.  Michigan  Cent.  R.  Co.,  135  Mich.  95, 
97  N.  W.  392;  De  Cair  v.  Manistee,  etc.,  R. 
Co.,  133  Mich.  578,  95  N.  W.  726;  Eastman 
V.  Lake  Shore,  etc.,  R.  Co.,  101  Mich.  597, 
60  N.  W.  309 ;  Ragon  v.  Toledo,  etc.,  R.  Co., 
91  Mich.  379,  51  N.  W.  1004.  Compare 
Piquegno  v.  Chicago,  etc.,  R.  Co.,  52  Mich. 
40,  17  N.  W.  232,  50  Am.  Rep.  243. 

Minnesota. —  Baker  v.  Great  Northern  R. 
Co.,  83  Minn.  184,  86  N.  W.  82;  Rifiey  v. 
Minneapolis,  etc.,  R.  Co.,  72  Minn.  469,  75 
N.  W.  704;  Fay  v.  Chicago,  etc.,  R.  Co.,  72 
Minn.  192,  75  N.  W.  15;  Rosenbaum  v.  St. 
Paul,  etc.,  R.  Co.,  38  Minn.  173,  36  N.  W. 
447,  8  Am.  St.  Rep.  653. 

Mississippi. —  Howd  v.  Mississippi  Cent.  R. 
Co.,  50  Miss.  178. 
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to  work  is  constantly  changing  by  reason  of  the  work  itself,  and  is  necessarily 


Missouri. —  Hollenbeck  v.  Missouri  Pac.  R. 
Co.,  141  Mo.  97,  38  S.  W.  723,  41  S.  W.  887; 
Swadley  v.  Missouri  Pac.  R.  Co.,  118  Mo.  268, 
24  S.  W.  140,  40  Am.  St.  Rep.  366;  Devlin 
V.  Wabash,  etc.,  R.  Co.,  87  Mo.  545;  Flynn 
V.  Kansas  City,  etc.,  R.  Co.,  78  Mo.  195,  47 
Am.  Rep.  99.  Compare  Godfrey  v.  St.  Louis 
Transit  Co.,  107  Mo.  App.  193,  81  S.  W. 
1230. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Oyster, 
58  Nebr.  1,  78  N.  W.  359. 

New  Jersey. —  Smith  r.  Erie  R.  Co.,  67 
N.  J.  L.  636,  52  Atl.  634. 

New  York. —  True  v.  Niagara  Gorge  R.  Co., 
175  N.  Y.  487,  67  N.  E.  1090  [affirming  70 
N.  Y.  App.  Div.  383,  75  N.  Y.  Suppl.  216]  ; 
Mulvaney  v.  Brooklyn  City  R.  Co.,  142  N.  Y. 
651,  37  N.  E.  568  [affirming  1  Misc.  425, 
21  N.  Y.  Suppl.  427]  ;  Pidgeon  v.  Long  Island 
R.  Co.,  87  Hun  43,  33  N.  Y.  Suppl.  870 
[affirmed  in  152  N.  Y.  652,  47  N.  E.  1110]; 
Hines  r.  New  York  Cent.,  etc.,  R.  Co.,  78 
Hun  239,  28  N.  Y.  Suppl.  829  [affirmed  in 
149  N.  Y.  569,  43  N.  E.  967]  ;  Harr  v.  New 
York  Cent.,  etc.,  R.  Co.,  13  N.  Y.  St.  227. 
Compare  Ryan  v.  Third  Ave.  R.  Co.,  92  N.  Y. 
App.  Div.  306,  86  N.  Y.  Suppl.  1070 ;  Nugent 
V.  Brooklyn  Union  El.  R.  Co.,  64  N.  Y.  App. 
Div.  351,  72  N.  Y.  Suppl.  67;  Bruen  v. 
Uhlmann,  44  N.  Y.  App.  Div.  620,  60  N.  Y. 
Suppl.  222,  30  N.  Y.  App.  Div.  453,  51  N.  Y. 
Suppl.  958. 

North  Carolina. —  Wilkie  v.  Raleigh,  etc., 
R.  Co.,  127  N.  C.  203,  37  S.  E.  204;  Marcom 
V.  Raleigh,  etc.,  R.  Co.,  126  N.  C.  200,  35 
S.  E.  423. 

North  Dakota. —  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  D.  128,  49  N.  W.  655,  33  Am.  St. 
Rep.  756. 

0/iio.— Toledo,  etc.,  R.  Co.  v.  Frick,  14 
Ohio  Cir.  Ct.  453,  8  Ohio  Cir.  Dec.  28.  Com- 
pare Crawford  v.  New  York,  etc.,  R.  Co.,  23 
Ohio  Cir.  Ct.  207. 

Oregon. —  Miller  v.  Southern  Pac.  Co.,  20 
Oreg.  285,  26  Pac.  70. 

Pennsylvania. —  O'Donnell  v.  Allegheny  Val- 
ley R.  Co.,  59  Pa.  St.  239,  98  Am.  Dec.  336. 
Compare  Costello  v.  Philadelphia,  etc.,  R.  Co., 

32  Wkly.  Notes  Cas.  134.  But  see  Kerrigan 
V.  Pennsylvania  R.  Co.,  194  Pa.  St.  98,  44 
Atl.  1069,  where  it  was  held  that  a  rail- 
road company  owes  no  duty  to  its  employ- 
ees to  maintain  a  safe  footway  along  the 
road-bed. 

South  Carolina. —  Richey  v.  Southern  R. 
Co.,  69  S.  C.  387,  48  S.  E.  285;  Coleman  v. 
Wilmington,  etc.,  R.  Co.,  25  8.  C.  446,  60 
Am.  Rep.  516. 

Tennessee. —  Chesapeake,  etc.,  R.  Co.  r. 
Higgins,  85  Tenn.  620,  4  S.  W.  47. 

Teaoas. —  Southern  Pac.  R,  Co.  v.  Aylward, 
79  Tex.  675,  15  S.  W.  697 ;  Gulf,  etc.,  R.  Co. 
V.  Redeker,  67  Tex.  181,  2  S.  W.  513;  Texas, 
etc.,  R.  Co.  V.  Kelly,  (Civ.  App.  1903)  80 
S.  W.  1073 ;  Galveston,  etc.,  R.  Co.  v.  Brown, 

33  Tex.  Civ.  App.  589,  77  S.  W.  832;  Jeffer- 
son, etc.,  R.  Co.  V.  Woods,  (Civ.  App.  1901) 
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64  S.  W.  830;  International,  etc.,  R.  Co.  v. 
Johnson,  23  Tex.  Civ.  App.  160,  55  S.  W. 
772;  Texas,  etc.,  R.  Co.  v.  Kenna,  (Civ.  App. 
1899)  52  S.  W.  555;  Ft.  Worth,  etc.,  R.  Co. 
V.  Wrenn,  20  Tex.  Civ.  App.  028,  50  S.  W. 
210;  International,  etc.,  R.  Co.  v.  Bonatz, 
(Civ.  App.  1898)  48  S.  W.  767;  Galveston, 
etc.,  R.  Co.  r.  Ford,  (Civ.  App.  1898)  46 
S.  W.  77;  Galveston,  etc.,  R.  Co.  v.  Norris, 
(Civ.  App.  1894)  29  S.  W.  950;  Texas,  etc., 
R.  Co.  V.  Guy,  (Civ.  App.  1893)  23  S.  W. 
633. 

Vermont. —  Davis  v.  Central  Vermont  R. 
Co.,  55  Vt.  84,  45  Am.  Rep.  590. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356,  49  S.  E.  489;  Norfolk, 
etc.,  R.  Co.  V.  Cromer,  99  Va.  763,  40  S.  E. 
54;  Norfolk,  etc.,  R.  Co.  v.  Oilman,  88  Va. 
239,  13  S.  E.  475;  Richmond,  etc.,  R.  Co.  v. 
Norment,  84  Va.  167,  4  S.  E.  211,  10  Am. 
St.  Rep.  827. 

Washington. —  Walker  v.  McNeill,  17  Wash. 
582,  50  Pac.  518. 

West  Virginia. — Fulton  v.  Crosby,  etc.,  Co., 
57  W.  Va.  91,  49  S.  E.  1012;  Riley  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  27  W.  Va.  145; 
Cooper  V.  Pittsburgh,  etc.,  R.  Co.,  24  W.  Va. 
37. 

Wisconsin. —  Grouse  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  196,78  N.  W.  446,778;  Welty 
V.  Lake  Superior  Terminal,  etc.,  R.  Co.,  100 
Wis.  128,  75  N.  W.  1022;  Hennesey  v.  Chi- 
cago, etc.,  R.  Co.,  99  Wis.  109,  74  N.  W.  554; 
Kennedy  v.  Lake  Superior  Terminal,  etc.,  R. 
Co.,  93  Wis.  32,  66  N.  W.  1137;  McClarnev 
V.  Chicago,  etc.,  R.  Co.,  80  Wis.  277,  49  N.  W. 
963. 

United  States. —  Morris  v.  Duluth,  etc.,  R. 
Co.,  108  Fed.  747,  47  C.  C.  A.  661;  Hunt  v. 
Kane,  100  Fed.  256,  40  C.  C.  A.  372;  Valley 
R.  Co.  V.  Keegaii,  87  Fed.  849,  31  C.  C.  A. 
255;  Cross  v.  Evans,  86  Fed.  1,  29  C.  C.  A. 
523 ;  Patton  v.  Southern  R.  Co.,  82  Fed.  979, 
27  C.  C.  A.  287;  Atchison,  etc.,  R.  Co.  v. 
Wilson,  48  Fed.  57,  1  C.  C.  A.  25;  Souther- 
land  V.  Northern  Pac.  R.  Co.,  43  Fed.  646. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §§  218,  220. 

Ties  and  rails. —  Peters  v.  McKay,  136  Cal. 
73,  68  Pac.  478;  McFee  v.  Vicksburg,  etc.,  R. 
Co.,  42  La.  Ann.  790,  7  So.  720;  Rosen- 
baum  V.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  173. 
36  N.  W.  447,  8  Am.  St.  Rep.  653;  Wright 
V.  Southern  R.  Co.,  122  N.  C.  959,  30  S.  E. 
348;  New  York,  etc.,  R.  Co.  v.  Lambright,  5 
Ohio  Cir.  Ct.  433,  3  Ohio  Cir.  Dec.  213 
( construing  85  Ohio  Laws,  p.  105 )  ;  Gulf,  etc., 
R.  Co.  V.  Pettis,  69  Tex.  689,  7  S.  W.  93. 
See  Louisville,  etc.,  R,  Co.  v.  McGary,  104 
Ky.  509,  47  S.  W.  440,  20  Ky.  L.  Rep.  691. 
Compare  Barrett  v.  Great  Northern  R.  Co.,  75 
Minn.  113,  77  N.  W.  540;  Ward  v.  Bonner, 
80  Tex.  168,  15  S.  W.  805. 

An  employee  on  a  construction  train  can- 
not recover  for  injuries  resulting  from  an 
uneven  or  unballasted  track.  Rosenbaum  V. 
St.  Paul,  etc.,  R.  Co.,  38  Minn.  173,  36  N.  W. 
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incomplete  and  dangerous;^  and  generally  it  is  sufficient  if  the  tracks  and  road- 
bed were  substantial  and  durable  at  the  time  of  their  construction,  by  competent 
engineers,  and  were  properly  supervised  thereafter.^*  If  a  servant  knows  of  the 
danger,  or  it  is  obvious,  he  is  bound  to  exercise  ordinary  care  to  avoid  it.^^ 

(b)  Skle-Trachs.  Railroad  companies  are  not  held  to  the  same  degree  of  care 
in  maintaining  their  side-tracks  as  their  main  tracks,  and  are  not  liable  for  injuries 
caused  by  defects  in  their  construction,  unless  it  appears  that  they  are  guilty  of 
gross  carelessness  in  handling  their  cars.^® 

(c)  Switches.  It  is  the  duty  of  a  railway  company  to  furnish  and  to  keep  in 
order  and  rightly  placed  switches  which  are  free  from  defects  and  reasonably  safe 
and  suitable  for  the  purpose  in  view.^^    Where  this  is  done,  the  company's  duty 


447,  8  Am.  St.  Rep.  653.  But  compare  Gulf, 
etc.,  R.  Co.  V.  Reddeker,  67  Tex.  181,  2  S.  W. 
513. 

Construction  by  different  company. — A  rail- 
road company  is  not  liable  for  injuries 
sustained  by  a  servant  by  the  sliding  out 
or  giving  way  of  the  foundation  on  which  an 
embankment  rests,  where  it  was  made  by  a 
different  company  forty  years  before  the 
accident,  and  there  was  no  obvious  defect  in 
its  construction.  Norfolk,  etc.,  R.  Co.  v. 
Pool,  100  Va.  148,  40  S.  E.  627. 

Acts  of  trespassers. —  A  railroad  is  not  lia- 
ble for  injuries  resulting  from  a  defect  in  its 
track  caused  by  the  Avanton  and  malicious 
act  of  a  trespasser,  unless  it  could  have  pre- 
vented the  consequences  thereof  by  the  ex- 
ercise of  reasonable  diligence.  Marcom  v. 
Raleigh,  etc.,  R.  Co.,  126  N.  C.  200,  35  S.  E. 
423. 

Rule  not  applicable  to  construction  of  tracks 
in  yards  see  St.  Louis  Nat.  Stock  Yards  v. 
Burns,  97  111.  App.  175. 

Semaphores. —  It  is  the  duty  of  a  company 
maintaining  semaphores  for  signal  purposes 
to  construct  and  keep  them  in  a  reasonably 
safe  condition  for  the  use  of  its  servants. 
Welty  V.  Lake  Superior  Terminal,  etc.,  R. 
Co.,  100  Wis.  128,  75  N.  W.  1022. 

23.  Cully  V.  Northern  Pae.  R.  Co.,  35  Wash. 
241,  77  Pac.  202.  See  also  Galow  v.  Chicago, 
etc.,  R.  Co.,  131  Fed.  242,  65  C.  C.  A. 
507. 

24.  Houston,  etc.,  R.  Co.  v.  Fowler,  56  Tex. 
452. 

25.  Texas,  etc.,  R.  Co.  v.  Kenna,  (Tex.  Civ. 
App.  1899)  52  S.  W.  555. 

Any  danger  where  a  wreck  has  occurred  is 

as  open  and  obvious  to  a  servant  sent  to 
remove  the  wreckage  as  it  is  to  the  railroad, 
and  the  purpose  of  clearing  away  the  wreck- 
age being  to  make  the  place  safe,  the  rule 
as  to  the  master's  duty  to  furnish  a  safe 
place  to  work  does  not  apply.  Baltimore,  etc., 
R.  Co.  V.  Hunsucker,  33  Ind.  App.  27,  70 
N.  E.  556. 

26.  O'Donnell  v.  Duluth,  etc.,  R.  Co.,  89 
Mich.  174,  50  N.  W.  801.  See  also  Atchison, 
etc.,  R.  Co.  V.  Tindall,  57  Kan.  719,  48  Pac. 
12. 

Ballasting. —  A  railroad  company  owes  no 
duty  to  a  brakeman  in  its  employ  to  ballast 
storage  or  switch  tracks  so  as  to  prevent  his 
foot  being  caught  between  the  ties.    Finnell  v. 


Delaware,  etc.,  R.  Co.,  129  N.  Y.  669,  29  N.  E. 
825.  See  also  Ragon  v.  Toledo,  etc.,  R.  Co., 
97  Mich.  265,  56  N.  W.  612,  37  Am.  St.  Rep. 
336,  in  which  the  side-track  was  so  ballasted 
that  while  the  ties  were  covered  in  the  middle 
of  the  track,  at  the  sides,  near  the  rails,  the 
dirt  was  two  to  four  inches  below  the  rails, 
thus  leaving  holes  between  the  ties. 

Curves. —  There  is  no  rule  of  law  to  restrict 
railroad  companies  as  to  the  curves  they  shall 
use  in  their  freight  stations  and  yards,  where 
the  safety  of  passengers  and  of  the  public 
are  not  involved.  Tuttle  v.  Detroit,  etc.,  R. 
Co.,  122  U.  S.  189,  7  S.  Ct.  1166,  30  L.  ed. 
1114. 

Repairs. —  The  failure  of  a  railroad  com- 
pany to  keep  a  side-track  in  such  repair  as 
to  afford  a  secure  footing  does  not  render  it 
liable  for  a  resulting  injury  to  a  brakeman. 
Batterson  v.  Chicago,  etc.,  R.  Co.,  53  Mich. 
125,  18  N.  W.  584. 

Use  of  worn  rails  not  negligence  see  Michi- 
gan Cent.  R.  Co.  v.  Austin,  40  Mich.  247. 

Failure  to  use  stop-blocks  not  negligence 
see  Chicago,  etc.,  R.  Co.  v.  Driscoll,  176  111. 
330,  52  N.  E.  921;  Hewitt  v.  Flint,  etc.,  R. 
Co.,  67  Mich.  61,  34  N.  W.  659. 

Necessity  of  fish-plates  question  for  jury 
see  McCombs  v.  Pittsburgh,  etc.,  R.  Co.,  130 
Pa.  St.  182,  18  Atl.  613. 

Proximity  to  main  line. —  It  is  actionable 
negligence  for  a  railroad  company  so  to  con- 
struct a  side-track  that,  when  cars  are  stand- 
ing on  it,  freight  trains  cannot  pass  on  the 
main  line  without  endangering  the  lives  of 
brakemen  engaged  in  the  discharge  of  their 
duties.  Pennsylvania  Co.  v.  McCormack,  131 
Ind.  250,  30  N.  E.  27. 

27.  Illinois. —  Wabash,  etc.,  R.  Co.  v. 
Schevers,  18  111.  App.  52,  in  which  the  acci- 
dent was  due  to  a  rusted  pin  in  a  compara- 
tively new  apparatus. 

Iowa. —  Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504,  47  N.  W.  74,  in  which  the  space 
between  the  rail  and  the  switch  rail  was  too 
narrow. 

Minnesota. —  Franklin  v.  Winona,  etc.,  R. 
Co.,  37  Minn.  409,  34  N.  W.  898,  5  Am.  St. 
Rep.  856,  in  which  a  culvert  was  left  un- 
covered too  near  the  switch. 

t^eiD  York. —  Cooper  v.  New  York,  etc.,  R. 
Co.,  84  N.  Y.  App.  Div.  42,  82  N.  Y.  Suppl. 
98,  in  which  the  accident  was  caused  by  the 
want  of  a  derailing  switch. 
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is  performed,  and  it  is  not  liable  for  injuries  sustained  by  a  servant  in  the 
performance  of  liis  duties.^^ 

(d)  Blocking  Erogs,  Switches^  and  Guard -Hails.  In  the  absence  of  a  statu- 
tory requirement,^^  it  is  generally  held  that  a  railway  comj^any  is  not  guilty  of 


South  Carolina. —  Coleman  v.  Wilmington, 
etc.,  R.  Co.,  25  S.  C.  446,  60  Am.  Rep.  516. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  221. 

Locks. —  Subcontractors  employed  in  the 
construction  of  a  road  of  which  they  are  in 
control  for  the  purpose  are  liable  for  the 
death  of  an  employee,  due  to  the  misplace- 
ment of  a  switch  not  otherwise  securely 
guarded,  and  for  which  no  lock  had  been 
provided.  Rombough  v.  Balch,  27  Ont.  App. 
32.  See  also  Birmingham  R.,  etc.,  Co.  v. 
Allen,  99  Ala.  359,  13  So.  8,  20  L.  R.  A.  457. 
But  compare  Bennett  v.  Long  Island  R.  Co., 
163  N.  Y.  1,  57  N.  E.  79  [reversing  21  N.  Y. 
App.  Div.  25,  47  N.  Y.  Suppl.  258],  holding 
that  it  is  not  negligence  to  fail  to  provide 
a  lock  where  the  road  is  in  course  of  con- 
struction, it  not  being  customary  to  do  so. 

A  light  so  attached  to  a  switch  that  an 
engineer  can  see  whether  it  is  open  in  time 
to  stop  the  train  if  necessary  is  a  reason- 
able provision  against  danger,  and  a  jury 
may  well  find  that  a  failure  to  provide  such 
a  light  is  negligence.  Chicago,  etc.,  R.  Co. 
V.  Hause,  71  111.  App.  147.  Compare  Grant 
V.  Union  Pac.  R.  Co.,  45  Fed.  673,  where  it 
was  held  that  the  want  of  a  light  is  not 
negligence,  unless  it  is  usual  and  customary 
to  have  them.  And  see  Town  v.  Michigan 
Cent.  R.  Co.,  84  Mich.  214,  47  N.  W.  665. 

28.  Bivins  v.  Georgia  Pac.  R.  Co.,  96  Ala. 
325,  11  So.  68;  Ladd  v.  New  Bedford  R.  Co., 
119  Mass.  412,  20  Am.  Rep.  331;  Grattis  v. 
Kansas  City,  etc.,  R.  Co.,  153  Mo.  380,  55 
S.  W.  108,  77  Am.  St.  Rep.  721,  48  L.  R.  A. 
399  (stub  switch)  ;  Piper  v.  New  York  Cent., 
etc.,  R.  Co.,  1  Thomps.  &  C.  (N.  Y.)  290 
[affirmed  in  56  N.  Y.  630]. 

Form  in  common  use  sufficient  see  Randall 
D.  Baltimore,  etc.,  R.  Co.,  109  U.  S.  478,  3  S. 
Ct.  322,  27  L.  ed.  1003.  Compare  Indiana, 
etc.,  R.  Co.  V.  Bundy,  152  Ind.  590,  53  N.  E. 
175,  where  it  was  held  that  freedom  from 
negligence  cannot  be  established  by  showing  a 
construction  of  a  switch  device  to  be  similar 
to  like  devices  on  first-class  railroads,  with- 
out showing  that  if  it  was  dangerous  to  em- 
ployees to  work  about  it,  they  had  notice  of 
the  danger. 

Construction  on  grade  not  negligence  see 
Hoosier  Stone  Co.  v.  McCain,  133  Ind.  231, 
31  N.  E.  956.  Compare  International,  etc., 
R.  Co.  V.  Johnson,  23  Tex.  Civ.  App.  160, 
55  S.  W.  772,  where  it  was  held  that  where 
a  switch  is  located  on  a  grade  and  curve,  so 
that  the  danger  to  employees  in  operating 
the  road  is  increased,  the  company  must  exer- 
cise a  commensurate  degree  of  care  for  the 
safety  of  its  track  at  that  point. 

Target  signals  unnecessary  see  Bennett  v. 
Long  Island  R.  Co.,  163  N.  Y.  1,  57  N.  E.  79 
[reversing  21  N.  Y.  App.  Div.  25,  47  N.  Y. 
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Suppl,  258]  (road  in  course  of  construction)  ; 
Salters  v.  Delaware,  etc..  Canal  Co.,  3  Hun 
(N.  Y.)  338. 

Location  of  signal  target. —  The  fact  that 
defendant  had  placed  its  switch  signal  target 
on  the  same  side  of  the  main  track  on  which 
its  side-track  was  placed  instead  of  on  the 
opposite  side  did  not  constitute  negligence, 
where  the  evidence  showed  that  there  was  no 
uniform  rule  as  to  which  side  of  the  track 
it  should  be  placed.  Grattis  v.  Kansas  Citv, 
etc.,  R.  Co.,  153  Mo.  380,  55  S.  W.  108,  77 
Am.  St.  Rep.  721,  48  L.  R.  A.  399. 

A  switch  negligently  left  open  is  not  a  de- 
fect in  the  road-bed  for  which  a  person 
thereby  injured  can  recover  from  the  com- 
pany, on  an  allegation  of  failure  to  main- 
tain its  road-bed  in  safe  condition.  Pleasants 
V.  Raleigh,  etc.,  R.  Co.,  121  N.  C.  492,  28 
S.  E.  267,  61  Am.  St.  Rep.  674. 

Railroad  not  liable  for  injury  from  switch 
opened  by  stranger  see  Bennett  v.  Long  Island 
R.  Co.,  21  N.  Y.  App.  Div.  25,  47  N.  Y.  Suppl. 
258. 

29.  Statutes  construed. —  Massaclmsetts. — 
Turner  v.  Boston,  etc.,  R.  Co.,  158  Mass.  261, 
33  N.  E.  520. 

Michigan. —  Eastman  v.  Lake  Shore,  etc., 
R.  Co.,  101  Mich.  597,  60  N.  W.  309;  Ash- 
man V.  Flint,  etc.,  R.  Co.,  90  Mich.  567,  51 
N.  W.  645;  Grand  v.  Michigan  Cent.  R.  Co., 
83  Mich.  564,  47  N.  W.  837,  11  L.  R.  A.  402. 

Wisconsin. —  Holum  v.  Chicago,  etc.,  R.  Co., 
80  Wis.  299,  50  N.  W.  99. 

United  States. —  Atkyn  v.  Wabash  R.  Co., 
41  Fed.  193. 

Canada. —  Washington  v.  Grand  Trunk  R. 
Co.,  28  Can.  Sup.  Ct.  184  [reversing  24  Ont. 
App.  183] ;  Cooper  v.  Hamilton  Steel,  etc., 
Co.,  8  Ont.  L.  Rep.  353. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  218,  219,  221. 

Defective  blocking. —  Where,  by  the  method 
used  by  defendant,  the  flanges  of  the  car 
wheels  would  in  a  few  days  wear  the 
blocking  so  that  it  would  be  two  inches  be- 
low the  rail,  and  there  were  other  systems 
of  blocking  in  common  use,  which  prevented 
the  wheels  from  wearing  down  the  blocking, 
it  was  held  that  the  system  used  was  not  a 
compliance  with  3  Howell  Annot.  St.  Mich. 
§  3397a,  requiring  railroad  companies  to 
block  their  switches.  Eastman  v.  Lake  Shore, 
etc.,  R.  Co.,  101  Mich.  597,  60  N.  W.  309. 

Where  two  companies  receive  cars  from 
each  other  over  a  delivery  track  at  a  certain 
point,  a  person  employed  by  one  of  them  to 
take  the  number  of  its  cars,  and  inspect 
their  seals,  as  trains  are  made  up  at  such 
place  by  the  other,  is  an  employee  of  the 
latter,  within  the  meaning  of  the  Ohio  act  of 
March  23,  1888.  Atkyn  v.  Wabash  R.  Co.,  41 
Fed.  193. 
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negligence  in  leaving  its  frogs,  switches,  or  guard-rails  unblockecl,^^  unless  block- 
ing  is  generally  used  in  the  same  section  of  tlie  countrj,^^  or  unless  the  company 
undert^xkes  to  maintain  blocking,  and  allows  it  to  become  defective.^^  As  the 
object  of  blocking  is  only  to  prevent  the  feet  from  catching,  a  servant  cannot 
recover  for  injuries  received  by  reason  of  his  arm's  catching  in  an  unblocked 
guard-rail.^  Injuries  to  an  arm  caused  by  an  unblocked  guard-rail  furnish  no 
ground  of  recovery,  because  blocking  is  intended  to  prevent  feet  from  being 
caught  and  held,  and  not  hands  and  arms.^'^ 

(e)  Eences  and  Cattle- Guards  —  (1)  At  Common  Law.  As  between  a  ndlway 
company  and  its  employees,  there  is  no  common-law  duty  upon  the  company  to 
fence  its  tracks  and  provide  cattle-guards;^^  but  where  a  company  erects  a  cattle- 
guard  at  a  point  which  its  employees  are  constantly  compelled  to  cross,  the  guard 
must  be  made  reasonably  safe  for  that  purpose,  it  not  being  enough  that  it  be 
made  sufficient  and  safe  to  turn  stock.^^ 

(2)  Under  Statute.  There  are  two  lines  of  decisions  under  statutes  requir- 
ing railroad  companies  to  fence  their  tracks  and  erect  cattle-guards.  Under  the 
terms  of  some  it  is  held  that,  the  statutes  being  primarily  for  the  protection  of 
stock,  a  company  is  not  liable  to  its  servants  for  injuries  received  by  reason  of  a 
failure  to  comply  with  the  statutory  requirements ;  ^'  while  under  the  terms  of 
others  it  is  held  that  the  intent  is  to  afford  protection  to  persons  upon  the  company's 
trains  as  well  as  to  animals.^^ 

(f)  Bridges,  Trestles,  and  Culverts.    It  is  the  duty  of  a  railway  company  to 


30.  Missouri  Pae.  R.  Co.  v.  Lewis,  24  Nebr. 
848,  40  N.  W.  401,  2  L.  R.  A.  67.  See  also 
Chicago,  etc.,  R.  Co.  i*.  Lonergan,  118  111.  41, 
7  N.  E.  55 ;  Chicago,  etc.,  R.  Co.  v.  Smith,  IS 
111.  App.  119. 

Where  unblocked  frogs  are  in  general  use 
in  the  same  section  of  country,  and  it  is  doubt- 
ful whether  they  are  not  the  better  kind, 
it  is  not  negligence  for  a  railroad  company 
to  use  unblocked  frogs  in  its  freight  yard. 
Kilpatrick  v.  Choctaw,  etc.,  R.  Co.,  121"  Fed. 
11,  57  C.  C.  A.  255.  See  also  Southern  Pae. 
Co.  V.  Seley,  152  U.  S.  145,  14  S.  Ct.  530, 
38  L.  ed.  391  {reversing  6  Utah  319,  23  Pac. 
751]. 

A  company  constructing  new  switches  does 
not  owe  the  duty  to  a  brakeman  of  blocking  a 
frog,  which  constitutes  a  part  of  the  new  con- 
struction, during  the  progress  of  the  work,  it 
being  impracticable  to  block  it  till  the  tracks 
are  ballasted  and  the  alignment  of  the  rails 
of  the  frog  is  perfected.  Hauss  v.  Lake 
Erie,  etc.,  R.  Co.,  105  Fed.  733,  46  C.  C.  A. 
94. 

31.  See  Southern  Pac.  Co.  v.  Seley,  152 
U.  S.  145,  14  S.  Ct.  530,  38  L.  ed.  391  {re- 
versing 6  Utah  319]. 

32.  Hunt  V.  Kane,  100  Fed.  256,  40  C.  C.  A. 
372. 

When  a  company  has  made  use  of  blocking 
on  some  parts  of  its  road,  and  it  is  clear  that 
the  blocking  of  guard-rails  adds  to  the  secu- 
rity of  the  employees,  a  verdict  against  the 
company  for  the  death  of  a  yardmaster,  who 
got  his  foot  caught  in  an  unblocked  guard- 
rail, and  was  run  down,  will  not  be  set  aside 
on  the  ground  that  there  is  no  evidence  to 
show  negligence.  Huhn  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  440,  4  S.  W.  937. 

33.  Rutledge  v.  Missouri  Pac.  R.  Co.,  110 
Mo.  312,  19  S.  W.  38. 


34.  State  v.  Blunt,  110  Mo.  332,  19  S.  W. 
650. 

35.  California. —  Sweeney  v.  Central  Pac. 
R.  Co.,  57  Cal.  15. 

Iowa. —  Patton  v.  Central  Iowa  R.  Co.,  73 
Iowa  306,  35  N.  W.  149. 

Louisiana. —  Tillotson  r.  Texas,  etc.,  R.  Co., 
44  La.  Ann.  95,  10  So.  400. 

'New  York. —  Langlois  v.  Buffalo,  etc.,  R. 
Co.,  19  Barb.  364. 

United  States. —  Cowan  v.  Union  Pac.  R. 
Co.,  35  Fed.  43. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  222. 

Where  a  railroad  voluntarily  fences  a  part 
of  its  track,  it  does  not  thereby  impose  upon 
itself  the  obligation  to  fence  more  of  it.  Til- 
lotson V.  Texas,  etc.,  R.  Co.,  44  La.  Ann.  95, 
11  So.  140.  But  see  Quill  v.  Houston,  etc.,  R. 
Co.,  93  Tex.  616,  55  S.  W.  1126,  57  S.  W.  948. 

36.  Ford  v.  Chicago,  etc.,  R.  Co.,  91  Iowa 
179,  59  K  W.  5,  24  L.  R.  A.  657.  See  also 
Fuller  r.  Lake  Shore,  etc.,  R.  Co.,  108  Mich. 
690,  66  N.  W.  593. 

37.  Fleming  v.  St.  Paul,  etc.,  R.  Co.,  27 
Minn.  Ill,  6  N.  W.  448;  Langlois  v.  Buffalo, 
etc.,  R.  Co.,  19  Barb.  (N.  Y.)  364;  Snyder  v. 
Pennsylvania  R.  Co.,  205  Pa.  St.  619,  55  Atl. 
778 ;  Ward  v.  Bonner,  80  Tex.  168,  15  S.  W. 
805. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  222. 

38.  Illinois. —  Terre  Haute,  etc.,  R.  Co.  v. 
Williams,  172  111.  379,  50  N.  E.  116,  64  Am. 
St.  Rep.  44  [affirming  69  HI.  App.  392]. 

Missouri. —  Dickson  v.  Omaha,  etc.,  R.  Co., 
124  Mo.  140,  27  S.  W.  476,  46  Am.  St.  Rep. 
429,  25  L.  R.  A.  320. 

New  York. —  Donegan  v.  Erhardt,  119  K  Y. 
468,  23  N.  E.  1051,  7  L.  R.  A.  527  [reversing 
55  N.  Y.  Super.  Ct.  502,  3  N.  Y.  Suppl.  820]. 

[IV,  B,  4,  b,  (IV),  (F)] 
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exercise  reasonable  care  and  diligence  to  construct  and  maintain  reasonably  safe 
and  sufficient  bridges  and  culverts  on  its  line,  and  it  will  be  liable  to  its  servants 
for  injuries  sustained  by  reason  of  its  failure  to  do  so.^^  But  where  a  company 
lias  exercised  sucli  reasonable  care  as  usual  and  ordinary  conditions  require,  it 
will  not  be  held  liable  for  injuries  sustained  by  reason  of  storms  and  floods  of 
unusual  and  extraordinary  violence,  and  wliicli  could  not  have  been  reasonably- 
foreseen  by  competent  and  skilful  persons/^ 

(v)  Obstructions  or  Erections  On,  Over,  or  Wear  Tracks —  (a)  In 
General.  A  railway  company  is  bound  to  exercise  reasonable  care  and  diligence 
to  prevent  obstructions  or  erections  on,  over,  or  near  its  tracks  which  are  a  source 
of  danger  to  its  servants,  and  will  be  held  liable  for  injuries  occasioned  by  its 
neglect  of  duty/^ 


Wisconsin. — Quackenbush  v.  Wisconsin,  etc., 
R.  Co.,  62  Wis.  441,  22  N.  W.  519. 

United  States. —  Atchison,  etc.,  R.  Co.  v. 
Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23  L.  R. 
A.  768. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  222. 

39.  California. —  Rodgers  v.  Central  Pac.  R. 
Co.,  67  Cal.  607,  8  Pac.  377. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Mc- 
Comas,  7  Colo.  App.  121,  42  Pac.  676. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Conroy,  68 
111.  560. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  v. 
Fowler,  154  Ind.  682,  56  N.  E.  228,  48  L.  R. 
A.  531. 

Iowa. —  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380,  49  N.  W.  990. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Croll,  3 
Kan.  App.  242,  45  Pac.  112. 

Kentucky. —  Southern  R.  Co.  v.  Cooper,  62 
S.  W.  858,  23  Ky.  L.  Rep.  290. 

Louisiana. — Van  Amburg  v.  Vicksburg,  etc., 
R.  Co.,  37  La.  Ann.  650,  55  Am.  Rep.  517. 

Massachusetts. —  Elmer  v.  Locke,  135  Mass. 
575. 

Michigan. —  See  Illick  v.  Flint,  etc.,  R.  Co., 
67  Mich.  632,  35  N.  W.  708. 

Minnesota. —  Gates  v.  Southern  Minnesota 
R.  Co.,  28  Minn.  110,  9  N.  W.  579. 

Missouri. —  Copeland  v.  Wabash  R.  Co.,  175 
Mo.  650,  75  S.  W.  106;  Stoher  v.  St.  Louis, 
etc.,  R.  Co.,  105  Mo.  192,  16  8.  W.  591. 

New  Jersey. —  Harrison  v.  Central  R.  Co., 
31  N.  J.  L.  293. 

New  York. —  Fosburg  v.  Lake  Shore,  etc., 
R.  Co.,  94  N.  Y.  374,  46  Am.  Rep.  148,  in 
which  the  bridge  had  been  constructed  by  an- 
other com.pany  from  whom  the  road  was 
bought  by  defendant. 

North  Carolina. —  Bolden  v.  Southern  R. 
Co.,  123  N.  C.  614,  31  S.  E.  851. 

Ohio.—  'New  York,  etc.,  R.  Co.  v.  Ellis,  13 
Ohio  Cir.  Ct.  704,  6  Ohio  Cir.  Dec.  304. 

Texas. —  Bonner  v.  Mayfield,  82  Tex.  234, 
18  S.  W.  305;  Taylor,  etc.,  R.  Co.  v.  Taylor, 
79  Tex.  104,  14  S.  W.  918,  23  Am.  St.  Rep. 
316;  Bonner  v.  Wingate,  78  Tex.  333,  14  S.  W. 
790;  Galveston,  etc.,  R.  Co.  v.  Daniels,  9  Tex. 
Civ.  App.  253,  28  S.  W.  548,  711. 

Vermont. —  Davis  v.  Central  Vermont  R. 
Co.,  55  Vt.  84,  45  Am.  Rep.  590. 

Washington. —  Bateman  v.  Peninsular  R. 
Co.,  20  Wash.  133,  54  Pac.  996. 

[IV,  B,  4.  b,  (IV),  (f)] 


Wisconsin. —  Kennedy  v.  Lake  Superior 
Terminal,  etc.,  R.  Co.,  93  Wis.  32,  66  N.  W. 
1137. 

United  States. —  Union  Pac.  R.  Co.  v. 
O'Brien,  161  U.  S.  451,  16  S.  Ct.  618,  40  L.  ed. 
766;  Chicago,  etc.,  R.  Co.  v.  Healy,  86  Fed. 
245,  30  C.  C.  A.  11;  Woods  v.  Lindvall,  48 
Fed.  62,  1  C.  C.  A.  37. 

England. —  Great  Western  R.  Co.  v.  Braid, 
9  Jur.  N.  S.  339,  8  L.  T.  Rep.  N.  S.  31,  1 
Moore  P.  C.  N.  S.  101,  1  New  Rep.  527,  11 
Wkly.  Rep.  444,  15  Eng.  Reprint  640. 

Canada. —  Carney  v.  Caraquet  R.  Co.,  29 
N.  Brunsw.  425. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  223. 

Road  in  course  of  construction. —  A  com- 
pany is  liable  for  injury  to  an  engineer 
caused  by  an  unsafe  bridge,  although  the  road 
was  in  course  of  construction  and  not  open 
for  trade  or  travel.  Van  Amburg  v.  Vicksburg 
etc.,  R.  Co.,  37  La.  Ann.  650,  55  Am.  Rep.  517. 

40.  Alabama. —  Columbus,  etc.,  R.  Co.  v. 
Bridges,  86  Ala.  448,  5  So.  864,  11  Am.  St. 
Rep.  58. 

California. — Rodf;ers  V.  Central  Pac.  R.  Co., 
67  Cal.  607,  8  Pac.  377. 

Minnesota. —  Gates  v.  Southern  Minnesota 
R.  Co.,  28  Miiin.  110,  9  N.  W.  579. 

Missouri. —  Stoher  v.  St.  Louis,  etc.,  R.  Co., 
105  Mo.  192,  16  S.  W.  591. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Fowler,  56 
Tex.  452 ;  Houston,  etc.,  R.  Co.  v.  Parker,  50 
Tex.  330. 

Virginia. —  Binns  v.  Richmond,  etc.,  R.  Co., 
88  Va.  891,  14  S.  E.  701. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  223. 

41.  Assumption  of  risk  see  infra,  IV,  E,  3, 
b,  1. 

Concurrent  negligence  of  fellow  servant 

see  infra,  IV,  G,  4,  a,  (iv). 

Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (vii), 
(E),  (4),  (a). 

Uniform  character  of  appliances  see  supra, 

IV,  B,  2,  e. 

42.  Alabama. —  Northern  Alabama  R.  Co. 

V.  Mansell,  138  Ala.  548,  36  So.  459;  Louis- 
ville, etc.,  R.  Co.  V.  Bouldin,  121  Ala.  197, 
25  So.  903;  East  Tennessee,  etc.,  R.  Co.  7;. 
Thompson,  94  Ala.  636,  10  So.  280;  Georgia 
Pac.  R.  Co.  V.  Davis,  92  Ala.  300,  9  So.  252, 
25  Am.  St.  Rep.  47. 
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(b)  Overhead  Bridges — (1)  In  General.  If  a  railway  company  knowingly 
maintains  or  permits  a  bridge  over  its  track  so  low  that  brakemen  cannot  perform 
their  duties  on  the  top  of  the  cars  with  reasonable  safety,  it  is  liable  to  a  brake- 


Arkansas. —  Little  Roclc,  etc.,  R.  Co.  i\ 
Voss,  (1892)  18  S.  W.  172. 

Colorado. —  Wilson  v.  Denver,  etc.,  R.  Co., 
7  Colo.  101,  2  Pac.  1. 

Dakota. —  Boss  v.  Northern  Pac.  R.  Co.,  5 
Dak.  308,  40  N.  W.  590. 

Georgia. —  See  Sundy  v.  Savannah  St.  R., 
96  Ga."819,  23  S.  E.  841;  Wolf  v.  East  Ten- 
nessee, etc.,  R.  Co.,  88  Ga.  210,  14  S.  E.  199, 
in  which  the  evidence  failed  to  show  negli- 
gence. 

Illinois. —  Illinois  Terminal  R.  Co.  v. 
Thompson,  210  111.  226,  71  N.  E.  328  [affirm- 
ing 112  111.  App.  463];  Chicago,  etc.,  R.  Co. 
r.  Kinnare,  190  111.  9,  60  N.  E.  57  [affirming 
91  111.  App.  508] ;  Chicago,  etc.,  R.  Co.  v.  Ste- 
vens, 189  111.  226,  59  N.  E.  577  [affirming  91 
111.  App.  171]  ;  Chicago,  etc.,  R.  Co.  v.  Rus- 
sell, 91  111.  298,  33  Am.  Rep.  54;  Chicago, 
etc.,  R.  Co.  V.  Gregory,  58  111.  226;  Illinois 
Cent.  R.  Co.  v.  Welch,  52  111.  183,  4  Am.  Rep. 
593;  Malott  v.  Laufman,  89  111.  App.  178; 
Illinois,  etc.,  R.  Co.  v.  Whalen,  19  111.  App. 
116. 

Indiana. —  New  York,  etc.,  R.  Co.  v.  Ost- 
man,  146  Ind.  452,  45  N.  E.  651;  Pittsburgh, 
etc.,  R.  Co.  v.  Parish,  28  Ind.  App.  189,  62 
N.  E.  514. 

Iowa. —  Keist  v.  Chicago,  etc.,  R.  Co.,  110 
Iowa  32,  81  N.  W.  181;  Bryce  v.  Chicago, 
etc.,  R.  Co.,  103  Iowa  665,  72  N.  W.  780; 
Kearns  v.  Chicago,  etc.,  R.  Co.,  66  Iowa  599, 
24  N.  W.  231;  Allen  v.  Burlington,  etc.,  R. 
Co.,  57  Iowa  623,  11  N.  W.  614. 

Kansas. —  Southern  Kansas  R.  Co.  v. 
Michaels,  57  Kan.  474,  46  Pac.  938. 

Kentucky. —  Linck  v.  Louisville,  etc.,  R. 
Co.,  107  Ky.  370,  54  S.  W.  184,  21  Ky.  L. 
Rep.  1097 ;  Hughes  v.  Louisville,  etc.,  R.  Co., 
104  Ky.  774,  48  S.  W.  671,  20  Ky.  L.  Rep. 
1029. 

Louisiana. —  Erslew  v.  New  Orleans,  etc., 
R.  Co.,  49  La.  Ann.  86,  21  So.  153. 

Maine. —  Withee  v.  Somerset  Traction  Co., 
98  Me.  61,  56  Atl.  204;  Nugent  v.  Boston, 
etc.,  R.,  80  Me.  62,  12  Atl.  797,  6  Am.  St. 
Rep.  151. 

Maryland. — Pikesville,  etc.,  R.  Co.  v.  State, 
88  Md.  563,  42  Atl.  214. 

Massachusetts. —  Ferren  v.  Old  Colony  R. 
Co.,  143  Mass.  197,  9  N.  E.  608;  Holden  v. 
Fitchburg  R.  Co.,  129  Mass.  268,  37  Am. 
Rep.  343.  Compare  Fearns  v.  New  York 
Cent.,  etc.,  R.  Co.,  186  Mass.  529,  72  N.  E.  68 ; 
Hall  V.  Wakefield,  etc.,  St.  R.  Co.,  178  Mass. 
98,  59  N.  E.  668;  Fisk  Fitchburg  R.  Co., 
158  Mass.  238,  33  N.  E.  510. 

Michigan. —  Dovle  r.  Toledo  R.  Co.,  127 
Mich.  94,  86  N.  W.  524,  89  Am.  St.  Rep.  456, 
54  L.  R.  A.  461;  Pahlan' r.  Detroit,  etc.,  R. 
Co.,  122  Mich.  232,  81  N.  W.  103;  Cregg  v. 
Chicago,  etc.,  R.  Co.,  91  Mich.  624,  52  N.  W. 
62 ;  Sweet  v.  Michigan  Cent.  R.  Co.,  87  Mich. 
559,  49  N.  W.  882. 


Mississippi. —  Illinois  Cent.  R.  Co.  v. 
Bishop,  76  Miss.  758,  25  So.  867. 

Missouri. —  Hurst  v.  Kansas  City,  etc.,  R. 
Co.,  163  Mo.  309,  63  S.  W.  695,  85  Am.  St. 
Rep.  539;  Murphy  v.  Wabash  R.  Co.,  115 
Mo.  Ill,  21  S.  W.  862;  Hall  v.  Missouri  Pac. 
R.  Co.,  74  Mo.  298. 

Neio  Hampshire. —  Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. 

Neio  York. — Mendizabal  v.  New  York  Cent., 
etc.,  R.  Co.,  89  N.  Y.  App.  Div.  386,  85  N.  Y. 
Suppl.  896 ;  Benthin  v.  New  York  Cent.,  etc., 
R.  Co.,  24  N.  Y.  App.  Div.  303,  48  N.  Y. 
Suppl.  503 ;  True  v.  Lehigh  Valley  R.  Co.,  22 
N.  Y.  App.  Div.  588,  48  N.  Y.  Suppl.  86; 
Sisco  V.  Lehigh,  etc.,  R.  Co.,  75  Hun  582,  27 
N,  Y.  Suppl.  671  [reversed  on  another  ground 
in  145  N.  Y.  296,  39  N.  E.  958].  Compare 
Richmond  v.  New  York  Cent.,  etc.,  R.  Co.,  8 
N.  Y.  App.  Div.  382,  40  N.  Y.  Suppl.  812. 

North  Carolina. —  Lindsay  v.  Norfolk,  etc., 
R.  Co.,  132  N.  C.  59,  43  S.  E.  511;  Bean  v. 
Western  North  Carolina  R.  Co.,  107  N.  C.  731, 
12  S.  E.  600. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Andrews, 
14  Ohio  Cir.  Ct.  564,  8  Ohio  Cir.  Dec.  73. 

Oregon. —  Johnston  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  23  Oreg.  94,  31  Pac.  283. 

Rhode  Island. —  Whipple  v.  New  York,  etc., 
R.  Co.,  19  R.  I.  587,  35  Atl.  305,  61  Am.  St. 
Rep.  796. 

South  Dakota. —  Gates  v.  Chicago,  etc.,  R. 
Co.,  2  S.  D.  422,  50  N.  W.  907. 

Texas. —  Bonner  v.  Lanone,  80  Tex.  117,  15 
S.  W.  803;  Southern  Pac.  R.  Co.  v.  Markey, 
(1892)  19  S.  W.  392;  Texas,  etc.,  R.  Co.  v. 
Vallie,  60  Tex.  481  (construing  Rev.  St. 
§  4169);  Houston,  etc.,  R.  Co.  v.  Oram,  49 
Tex.  341;  Galveston,  etc.,  R.  Co.  v.  Brown,  33 
Tex.  Civ.  App.  589,  77  S.  W.  832;  Burns  v. 
Merchants',  etc..  Oil  Co.,  26  Tex.  Civ.  App.  223, 
63  S.  W,  1061 ;  Texas,  etc.,  R.  Co.  v.  Taylor, 
(Civ.  App.  1899)  53  S.  W.  362;  Galveston, 
etc.,  R.  Co.  t-.  Pitts,  (Civ.  App.  1897)  42  S.  W. 
255;  Texas,  etc.,  R.  Co.  v.  Echols,  17  Tex. 
Civ.  App.  677,  41  S.  W.  488;  Texas,  etc.,  R.  Co. 
i\  Hohn,  1  Tex.  Civ.  App.  36,  21  S.  W.  942. 

Vermont. —  Morrisette  v.  Canadian  Pac.  R. 
Co.,  74  Vt.  232,  52  Atl.  520. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356,  49  S.  E.  489. 

West  Virginia. —  Riley  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145. 

Wisconsin. —  Kelleher  v.  Milwaukee,  etc.,  R. 
Co.,  80  Wis.  584,  50  N.  W.  942;  Hulehan  v. 
Green  Bay,  etc.,  R.  Co.,  58  Wis.  319,  17  N.  W. 
17;  Bessex  v.  Chicago,  etc.,  R.  Co.,  45  Wis. 
477;  Dorsey  r.  Phillips,  etc.,  Constr.  Co.,  42 
Wis.  583. 

United  States. — Choctaw,  etc.,  R.  Co.  v.  Mc- 
Dade,  191  U.  S.  64,  24  S.  Ct.  24,  48  L.  ed.  96 
[affirming  112  Fed.  888,  50  C.  C.  A.  591]; 
Wood  V.  Louisville,  etc.,  R.  Co.,  88  Fed.  44; 
Thomas  v.  Ross,  75  Fed.  552,  21  C.  C.  A. 

[IV,  B,  4,  b,  (v),  (b),  (I)] 
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man  who,  having  no  knowledge  of  the  dangerous  character  of  the  bridge/'^  is 
struck  bj  it  and  injured  while  in  the  performance  of  his  duty.^^ 


444;  Central  Trust  Co.  v.  East  Tennessee, 
etc.,  R.  Co.,  73  Fed.  661.  Compare  Kenney  v. 
Meddaugh,  118  Fed.  209,  55  C.  C.  A.  115; 
Morris  v.  Duluth,  etc.,  R.  Co.,  108  Fed.  747. 
47  C.  C.  A.  6G1;  Carper  v.  Norfolk,  etc.,  R. 
Co.,  78  Fed.  94,  23  C.  C.  A.  669,  35  L.  R.  A. 
135;  Dalton  v.  Receivers,  6  Fed.  Cas.  No. 
3,550,  4  Hughes  180. 

Canada. —  Day  v.  Dominion  Iron,  etc.,  Co., 
36  Nova  Scotia  113. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  224. 

Other  cars. —  Alabama. —  Kansas  City,  etc., 
R.  Co.  V.  Burton,  97  Ala.  240,  12  So.  88,  in 
which,  however,  it  was  held  that  leaving  a 
car  temporarily  on  a  side-track,  in  dangerous 
proximity  to  the  main  track,  is  not  a  defect 
in  the  "  ways  "  within  Code,  §  2590,  subs.  1 
[overruling  on  this  point  Highland  Ave.,  etc., 
R.  Co.  V.  Walters,  91  Ala.  435,  8  So.  357]. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Butler, 
56  Kan.  433,  43  Pac.  767.  Compare  Atchison, 
etc.,  R.  Co.  V.  Slattery,  57  Kan.  499,  46  Pac. 
941,  in  which  a  push  car,  which  had  been 
left  a  safe  distance  from  the  track,  was  taken 
back  and  left  dangerously  near  the  track  by 
third  persons,  not  connected  with  the  com- 
pany, and  it  was  held  that  the  company  was 
not  liable  for  a  resulting  collision. 

Missouri. —  See  Jackson  r.  Missouri  Pac.  R. 
Co.,  104  Mo.  448,  16  S.  W.  413. 

Pennsylvania. —  Voorhees  v.  Lake  Shore, 
etc.,  R.  Co.,  193  Pa.  St.  115,  44  Atl.  335. 

Texas.— Ft.  Worth,  etc.,  R.  Co.  v.  Wrenn, 
20  Tex.  Civ.  App.  628,  .50  S.  W.  210. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  227. 

Warning  of  danger. —  Where  it  is  necessary 
to  place  posts  for  the  support  of  a  coal  chute 
so  near  to  a  side-track  as  to  render  it  danger- 
ous for  a  person  to  ride  on  the  side  of  a  car 
in  passing,  it  is  not  negligence  in  the  railroad 
company  toward  its  servants  so  to  maintain 
them,  if  the  servants  are  properly  warned  of 
the  danger.  Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  111.  124,  73  N.  E.  416. 

Obstructions  on  adjacent  land. —  A  street 
railroad  company  is  not  chargeable  with  neg- 
ligence in  permitting  telephone  poles  to  be 
erected  on  land  not  owned  or  controlled  by 
the  company  so  near  the  track  as  to  be  dan- 
gerous to  employees  operating  its  cars.  Chat- 
tanooga Electric  R.  Co.  v.  More,  113  Temi. 
531,  82  S.  W.  478. 

Mail  cranes. —  Negligence  cannot  be  predi- 
cated on  the  fact  that  a  mail  crane,  when  in 
position,  was,  at  its  nearest  point,  only  thir- 
teen and  a  half  inches  from  the  side  of  the 
locomotive  —  this  being  the  usual  distance, 
and  the  master  car-builder,  who  was  familiar 
with  the  government  regulations,  and  under 
whose  supervision  the  catches  on  the  mail- 
cars  were  constructed,  testifying  that  they 
could  not  be  operated  efficiently  if  placed  at 
a  greater  distance.  Kenney  v.  Meddaugh,  118 
Fed.  209,  55  C.  C.  A.  115. 

[IV,  B,  4,  b,  (V),  (B).  (1)] 


Master  not  liable  for  act  of  third  person 

see  Neider  v.  Illinois  Cent.  R.  Co.,  108  La. 
154,  32  So.  306. 

43.  Assumption  of  known  risk  see  infra, 

IV,  E,  3,  b,  (I). 

44.  A  lahama. —  Louisville,  etc.,  R.  Co.  v. 
Hall,  87  Ala.  708,  6  So.  277,  13  Am.  St.  Rep. 
84,  4  L.  R.  A.  710,  91  Ala.  112,  8  So.  371,  24 
Am.  St.  Rep.  863. 

Illinois. —  Cleveland,  etc.,  R.  Co.  v.  Walter, 
147  111.  60,  35  N.  E.  529  [affirming  45  111. 
App.  642]  ;  Chicago,  etc.,  R.  Co,  v.  Johnson, 
116  111.  206,  4  N.  E.  381. 

Indiana. —  Pennsylvania  Co.  v.  Sears,  136 
Ind.  460,  34  N.  E.  15,  36  N.  E.  353;  Louis- 
ville, etc.,  R.  Co.  V.  Wright,  115  Ind.  378,  IG 
N.  E.  145,  17  N.  E.  584,  7  Am.  St.  Rep.  432; 
Baltimore,  etc.,  R.  Co.  v.  Rowan,  104  Ind.  88, 
3  N.  E.  627. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Rowan, 
55  Kan.  270,  39  Pac.  1010;  St.  Louis,  etc.,  R. 
Co.  V.  Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am. 
St.  Rep.  266. 

Kentucky. — Cincinnati,  etc.,  R.  Co.  v.  Samp- 
son, 97  Ky.  65,  30  S.  W.  12,  16  Ky.  L.  Rep. 
819;  Louisville,  etc.,  R.  Co.  v.  Tucker,  65 
S.  W.  453,  23  Ky.  L.  Rep.  1929;  Louisville, 
etc.,  R.  Co.  V.  Cooley,  49  S.  W.  339,  20  Ky.  L. 
Rep.  1372. 

Louisiana. —  Gusman  v.  Caffery  Cent.  Re- 
fineiy,  etc.,  Co.,  49  La.  Ann.  1265,  22  So. 
742. 

New  Hampshire. —  Hardy  v.  Boston,  etc.,  R. 
Co.,  63  N.  H.  523,  41  Atl.  179. 

South  Carolina. —  Altee  v.  South  Carolina 
R.  Co.,  21  S.  C.  550;  Hooper  v.  Columbia, 
etc.,  R.  Co.,  21  S.  C.  541,  53  Am.  Rep.  691. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Knox,  25  Tex. 
Civ.  App.  450,  61  S.  W.  969. 

United  States. —  See  Myers  r.  Chicago,  etc., 
R.  Co.,  95  Fed.  406,  37  C.  C.  A.  137,  in  which 
negligence  was  not  shown,  the  bridge  having 
been  built  at  the  height  required  by  the  mu- 
nicipal authorities  for  public  convenience,  and 
the  brakeman  having  been  v/arned,  both  verb- 
ally and  by  whiplashes  placed  at  proper  dis- 
tances each  side  of  the  bridge. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  225. 

But  see  Lake  Shore,  etc.,  R.  Co,  v.  Shook, 
16  Ohio  Cir,  Ct.  665,  9  Ohio  Cir,  Dec.  9, 
where  it  was  held  that  a  company  is  not 
bound  to  ascertain  whether  the  cars  in  its 
trains  will  permit  a  safe  passage  for  a  brake- 
man  under  a  bridge. 

A  bridge  below  line  of  absolute  safety  may 
be  justified  by  circumstances;  but  in  no  case 
can  a  company  build  a  bridge  so  low  that  a 
brakeman  cannot  pass  under  it  in  a  stooping 
position.  Louisville,  etc.,  R.  Co.  v.  Hall,  87 
Ala.  708,  6  So,  277,  13  Am,  St.  Rep,  84,  4 
L.  R.  A.  710,  91  Ala.  112,  8  So.  371,  24  Am. 
St,  Rep,  863.    See  also  Louisville,  etc.,  R.  Co. 

V.  Cooley,  49  S.  W.  339,  20  Ky,  L,  Rep.  1372, 
in  which  the  brakeman  was  struck  while  sit- 
ting on  top  of  a  car. 
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(2)  Whipping  Straps,  Telltales,  or  Bridge  Guards.  In  the  absence  of 
a  statutory  requirement  on  the  subject,'^^  the  failure  of  a  railway  company  to 
maintain  whipping  straps,  telltales,  or  bridge  guards  to  warn  brakemen  who 
are  on  top  of  a  train  that  it  is  about  to  pass  under  a  bridge  so  low  as  to 
imperil  their  lives  is  not  legal  negligence,  unless  such  devices  are  so  manifestly 
serviceable  as  to  command  the  consensus  of  intelligent  railroad  men,  and  such 
men  do  not  honestly  differ  in  judgment  as  to  their  utility.^^ 

6.  Covering  or  Guarding  Dangerous  Machinery  or  Places  —  a.  In  General. 
Under  the  general  rule  that  the  master  must  exercise  reasonable  care  to  provide 
his  servants  with  a  reasonably  safe  place  to  work,  and  with  reasonably  safe 
machinery  and  appliances,  it  is  his  duty  to  cover  or  otherwise  guard  dangerous 
machinery  or  places,  where  the  nature  of  the  work  and  the  circumstances  are 
such  as  reasonably  to  require  such  precaution. 

b.  Machinery  —  (i)  In  General.  Independently  of  statutory  requirement, 
it  is  not  negligence  per  se  for  a  master  to  leave  his  machinery  uncovered  or 
otherwise  unguarded  ;    but  the  question  depends  on  the  circumstances  of  each 


Railroad  not  liable  if  bridge  safe  when  serv- 
ant careful  see  Schlaff  v.  Louisville,  etc.,  R. 
Co.,  100  Ala.  377,  14  So.  105. 

Question  of  expense  may  be  taken  into  con- 
sideration see  Louisville,  etc.,  R.  Co.  v.  Hall, 
91  Ala  112,  8  So.  371,  24  Am.  St.  Rep.  863. 

45.  Statutes  construed. —  Hardy  v.  Boston, 
etc.,  R.  Co.,  68  N.  H.  523,  41  Atl.  179;  Wal- 
lace f.  Central  Vermont  R.  Co.,  138  N.  Y.  302, 
33  N.  E.  1069  [reversing  18  N.  Y.  Suppl. 
280]  ;  Hines  v.  New  York  Cent.,  etc.,  R.  Co., 
78  Hun  (N.  Y.)  239,  28  N.  Y.  Suppl.  829 
[a/firmed  in  149  N.  Y.  569,  43  N.  E.  987]  ; 
Ryan  v.  Long  Island  R.  Co.,  51  Hun  (N.  Y.) 
607,  4  N.  Y.  Suppl.  381  [affirmed  in  124 
N.  Y.  654,  27  N.  E.  413];  Darling  v.  New- 
York,  etc.,  R.  Co.,  17  R.  I.  708,  24  Atl.  462, 
16  L.  R.  A.  643. 

Telltale  too  near  bridge  to  satisfy  statute 
see  Wallace  v.  Central  Vermont  R.  Co.,  138 
N.  Y.  302,  33  N.  E.  1069  [reversing  18  N.  Y. 
Suppl.  280]. 

Negligence  to  allow  telltale  to  get  out  of 
order  see  Hines  v.  New  York  Cent.,  etc.,  R. 
Co.,  78  Hun  (N.  Y.)  239,  28  N.  Y.  Suppl. 
829  [affirmed  in  149  N.  Y.  569,  43  N.  E. 
987]. 

Injury  from  bridge  guard. —  A  railway  com- 
pany is  liable  to  its  servant  caused  by  his 
being  struck  by  a  bridge  guard  which  is  out 
of  position,  by  reason  of  the  wearing  out  of  a 
rope  attached  to  the  guard,  which  it  had  pro- 
vided no  suitable  means  for  keeping  in  a  safe 
condition.  W^arden  v.  Old  Colony  R.  Co.,  137 
Mass.  204.  See  also  Darling  v.  New  York, 
etc.,  R.  Co.,  17  R.  L  708,  24  Atl.  462,  16 
L.  R.  A.  643,  in  which  the  telltale  was  safe 
for  cars  of  ordinary  height,  but  dangerous  for 
brakemen  on  cars  of  a  greater  height. 

Tunnel  telltales. —  It  is  no  defense  to  an  ac- 
tion for  the  wrongful  death  of  a  brakeman, 
who  was  put  to  work  w^here  he  would  have  to 
pass  through  a  tunnel,  on  the  top  of  box-cars, 
and  without  warning  him  that  he  could  not 
safely  sit  on  such  cars,  that  the  company 
maintained  telltales  on  either  end  of  the  tun- 
nel, where  such  telltales  did  not  hang  low 
enough  to  reach  a  person  sitting  on  a  box- 
car. Wainright  r.  Lake  Shore,  etc.,  R.  Co., 
11  Ohio  Cir.  Dec.  530. 


46.  Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala. 
112,  8  So.  371,  24  Am.  St.  Rep.  863. 

47.  Assumption  of  risk  see  infra,  IV,  E, 
2,  b. 

48.  Iowa. —  Norris  v.  Cudahy  Packing  Co., 
124  Iowa  748,  100  N.  W.  853,  in  which  the 
injury  arose  from  an  unguarded  ditch  into 
which  plaintiff  fell  on  her  way  to  work  be- 
fore daylight. 

Missouri. —  Curtis  v.  McNair,  173  Mo.  270, 
73  S.  W.  167,  in  wliich  plaintiff  sustained 
injuries  because  a  screen  in  front  of  a  blast 
furnace,  which  had  been  removed  during 
repairs  to  the  furnace,  was  not  afterward 
replaced. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Johnson, 
(Civ.  App.  1901)  67  S.  W.  769  [affirmed  in 
95  Tex.  409,  67  S.  W.  768]  (injury  from  un- 
covered ditch)  ;  Texas,  etc.,  R.  Co.  v.  Echols, 
(Civ.  App.  1894)  25  S.  W.  1087. 

United  States. —  Ellsworth  v.  Metheney, 
104  Fed.  119,  44  C.  C.  A.  484,  51  L.  R.  A. 
389,  injury  resulting  from  uninsulated  elec- 
tric wire. 

Canada. —  Price  v.  Talon,  32  Can.  Sup.  Ct. 
123;  Bisnaw  v.  Shields,  7  Ont.  L.  Rep.  210. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  228. 

Compare  Sorenson  v.  Menasha  Paper,  etc., 
Co.,  56  Wis.  338,  14  N.  W.  446,  in  which 
it  was  held  that  negligence  was  not  shown, 
plaintiff  having  fallen  into  an  unguarded  ex- 
cavation of  which  he  knew,  and  which  he  had 
occasion  to  pass. 

Failure  to  fence  roof  not  negligence  see 
Kinnare  v.  Chicago,  70  111.  App.  106.  And 
see  Quinn  v.  New  York,  etc.,  R.  Co.,  175 
Mass.  150,  55  N.  E.  891,  construing  Pub.  St. 
c.  112,  §  160. 

]y[assachusetts  statute  construed. — The  want 
of  a  guard  on  a  run  in  a  coal  shed  on  which 
a  servant  had  worked,  from  time  to  time,  for 
fifteen  years  before  his  injury,  is  not  a  defect, 
within' the  meaning  of  Mass.  St.  (1887) 
c.  270,  §  1.  O'Maley  r.  South  Boston  Gas 
Light  Co.,  158  Mass.' 135,  32  N.  E.  1119,  47 
L.  R.  A.  161. 

49.  Facts  held  not  to  show  negligence. — 
Arizona. —  Arizona  Lumber,  etc.,  Co.  V, 
Mooney,  (1895)  42  Pac.  952. 
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case,  the  nature  of  the  service,  the  degree  of  exposure,  and  notice  thereof  to  the 
servant.^^ 

(ii)  Statutory  Pbovisions.  In  a  number  of  jurisdictions  statutes  have 
been  enacted  requiring  employers  to  cover  or  guard  dangerous  machinery,  and 
where  a  servant  is  injured  by  reason  of  the  master's  failure  to  comply  with  such 
requirement  the  master  will  be  held  liable. 

c.  Elevators,  Hoistways,  and  Shafts.    It  is  the  duty  of  a  master  to  exercise 


Indiana. —  Guedelhofer  v,  Ernsting,  23  Ind. 
App.  188,  55  N.  E.  113. 

Kentucky. —  Chicago  Veneer  Co.  v.  Walden, 
(1904)  82  S.  W.  294;  Hood  v.  Argonaut 
Cotton  Mill  Co.,  62  S.  W.  1043,  23  Ky.  L. 
Rep.  460. 

Louisiana. —  Sehoultz  v.  Eckardt  Mfg.  Co., 
112  La.  568,  36  So.  593,  104  Am.  St.  Rep. 
452. 

Maine. —  Cunningham  v.  Bath  Iron  Works, 
92  Me.  501,  43  Atl.  106. 

Massachusetts. —  O'Connor  v.  Whittall,  169 
Mass.  563,  48  N.  E.  844;  Wilson  v.  Massa- 
chusetts Cotton  Mills,  169  Mass.  67,  47  N.  E. 
506;  McGuerty  v.  Hale,  161  Mass.  51,  36 
N.  E.  682;  Tinkham  v.  Sawyer,  153  Mass. 
485,  27  N.  E.  6;  Foley  v.  Pettee  Mach. 
Works,  149  Mass.  294,  21  N.  E.  304,  4 
L.  R.  A.  51;  Rock  v.  Indian  Orchard  Mills, 
142  Mass.  522,  8  N.  E.  401;  Sullivan  v. 
India  Mfg.  Co.,  113  Mass.  396. 

Minnesota. —  Carroll  v.  Williston,  44  Minn. 
287,  46  N.  W.  352. 

Missouri. —  Bair  v.  Heibel,  (App.  1903)  77 
S.  W.  1017. 

-Vew  York. —  Van  Horn  v.  Boston,  etc.,  R. 
Co.,  4  N.  Y.  St.  782. 

North  Carolina. —  Marks  v.  Harriet  Cotton 
Mills,  135  N.  C.  287,  47  S.  E.  432. 

Wisconsin. —  Schiefelbein  v.  Badger  Paper 
Co.,  101  Wis.  402,  77  N.  W.  742.  , 

tfnited  States. —  Townsend  v.  Langles,  41 
Fed.  919. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  229. 

Where  the  danger  was  manifest  and  under- 
stood by  a  servant  using  a  machine,  the  fact 
that  it  might  have  been  made  safer  by  a 
guard  is  immaterial.  O'Connor  v.  Whittall, 
169  Mass.  563,  48  N.  E.  844.  See  also  Guedel- 
hofer V.  Ernsting,  23  Ind.  App.  188,  55  N.  E. 
113. 

Where  gearing  is  uncovered  and  plainly 
exposed,  a  master  is  not  liable  to  a  servant 
injured  by  coming  in  contact  with  it,  on  the 
ground  that  it  might  have  been  made  less 
dangerous  by  being  covered.  Foley  v.  Pettee 
Mach.  Works,  149  Mass.  294,  21  N.  E,  304,  4 
L.  R.  A.  51.  See  also  Wilson  v.  Massachusetts 
Cotton  Mills,  169  Mass.  67,  47  K  E.  506; 
McGuerty  v.  Hale,  161  Mass.  51,  36  N.  E. 
682. 

Inner  and  ordinarily  inaccessible  parts  of 
machinery  need  not  be  provided  with  a  hood 
or  guard.  Sehoultz  v.  Eckardt  Mfg.  Co.,  112 
La.  568,  36  So.  593,  104  Am.  St.  Rep. 
452. 

50.  Carroll  v.  Williston,  44  Minn.  287,  46 
N.  W.  352.   See  also  the  following  illustrative 

cases : 
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Illinois. —  Bradley  v.  Sattler,  54  111.  App. 
504. 

Iowa. —  Buehner  v.  Creamery  Package  Mfg. 
Co.,  124  Iowa  445,  100  N.  W.  345,  104  Am. 
St.  Rep.  354. 

Kansas. —  Mastin  v.  Levagood,  47  Kan.  36, 
27  Pac.  122,  27  Am.  St.  Rep.  277,  47  Kan. 
764,  28  Pac.  977. 

Maryland. —  Levy  v.  Clark,  90  Md.  146,  44 
Atl.  990. 

Michigan. — King  v.  Ford  River  Lumber  Co., 
93  Mich.  172,  53  N.  W.  10. 

Neio  York. —  McCarragher  v.  Rogers,  120 
N.  Y.  526,  24  N.  E.  812;  Levy  v.  Grove  Mills 
Paper  Co.,  80  N.  Y.  App.  Div.  384,  80  N.  Y. 
Suppl.  730. 

North  Carolina. —  Creech  v.  Wilmington 
Cotton  Mills,  135  N.  C.  680,  47  S.  E.  671. 

Texas. —  Miller  v.  Itasca  Cotton  Seed  Oil 
Co.,  (Civ.  App.  1897)  41  S.  W.  366. 

Virginia. —  Richlands  Iron  Co.  v.  Elkins,  90 
Va.  249,  17  S.  E.  890. 

Wisconsin. —  Egan  v.  Sawyer,  etc.,  Lumber 
Co.,  94  Wis.  137,  68  N.  W.  756. 

Englayid. —  Weems  v.  Mathieson,  4  Macq. 
H.  L.  215. 

Canada. —  Myers  v.  Sault  St.  Marie  Pulp, 
etc.,  Co.,  3  Ont.  L.  Rep.  600 ;  Godwin  v.  New- 
combe,  1  Ont.  L.  Rep.  525. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  229. 

51.  Statutes  construed. —  Illinois. — Swift  v, 
Fue,  66  111.  App.  651,  construing  an  ordinance 
requiring  that  belting,  shafting,  and  gearing, 
when  so  located  as  to  endanger  the  lives  and 
limbs  of  those  employed,  shall  be  guarded. 

Indiana. —  Green  v.  American  Car,  etc.,  Co., 
163  Ind.  135,  71  N.  E.  268  (construing  Burns 
Annot.  St.  (1901)  §  7087)  ;  Monteith  v.  Ko- 
komo  Wood  Enameling  Co.,  159  Ind.  149,  64 
N.  E.  610,  59  L.  R.  A.  944  (construing  Burns 
Annot.  St.  (1901)  §  7087i)  ;  Crum  v.  North 
Vernon  Pump,  etc.,  Co.,  34  Ind.  App.  253,  72 
N.  E.  193  ^affirmed  in  163  Ind.  596,  72  N.  E. 
587]  (construing  Acts  (1899),  p.  234,  c.  142); 
La  Porte  Carriage  Co.  v.  Sullender,  (App. 
1904)  71  N.  E.  922  (construing  Burns  Annot. 
St.  (1901)  §  7087i)  ;  Blanchard-Hamilton 
Furniture  Co.  v.  Colvin,  32  Ind.  App.  398, 
69  N.  E.  1032  (construing  Acts  (1899), 
p.  234,  c.  142,  §  9)  ;  Buehner  Chair  Co.  V. 
Feulner,  28  Ind.  App.  479,  63  N.  E.  239  (con- 
struing Acts  ( 1899 ) ,  p.  231 ) . 

Iowa. —  Messenger  v.  Pate,  42  Iowa  443. 

Minnesota. —  McGinty  v.  Waterman,  93 
Minn.  242,  101  N.  W.  300;  Walker  v.  Grand 
Forks  Lumber  Co.,  86  Minn.  328,  90  N  W. 
573 ;  Christiansen  v.  Northwestern  Compo- 
Board  Co.,  83  Minn.  25,  85  N.  W.  826,  85 
Am.  St.  Rep.  440   (all  construing  Gen.  St. 
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ordinary  and  reasonable  care  to  guard  his  elevators,  lioistways,  or  shafts,  so  as  to  pro- 
tect his  servants  against  such  dangers  therefrom  as  may  be  reasonably  apprehended.^^ 
d.  Hatchways  and  Chutes.  A  master  is  bound  to  use  ordinary  care  to  protect 
his  servants  from  dangers  which  may  be  reasonably  anticipated  from  open  and 
unguarded  hatchways  or  chutes.^^ 


(1894)  §  2248);  Peterson  v.  Johnson-Went- 
worth  Co.,  70  Minn.  538,  73  N.  W.  510  (con- 
struing Laws  (1893),  c.  7,  §  1). 

Missouri. —  Henderson  v.  Kansas  City,  177 
Mo.  477,  76  S.  W.  1045  (construing  Rev.  St. 
(1899)  §§  6433,  6434);  Lore  v.  American 
Mfg.  Co.,  160  Mo.  608,  61  S.  W.  678  (con- 
struing Act,  April  20,  1891);  Colliott  r. 
American  Mfg.  Co.,  71  Mo.  App.  163  (con- 
struing Acts  (1891),  p.  160,  §  3). 

2Vew  York. —  Glens  Falls  Portland  Cement 
Co.  V.  Travelers'  Ins.  Co.,  162  N.  Y.  399,  56 
N.  E.  897  [affirming  11  N.  Y.  App.  Div.  411, 
42  N.  Y.  Suppl.  285]  (construing  Laws  (1886), 
c.  409,  as'  amended  by  Laws  (1892),  c.  673)  ; 
Klein  v.  Garvey,  94  N.  Y.  App.  Div.  183,  87 
N.  Y.  Suppl.  998  (construing  Laws  (1897), 
p.  480,  c.  415,  §  81);  Shaw  v.  Union  Bag,  etc., 
Co.,  76  N.  Y.  App.  Div.  296,  79  N.  Y.  Suppl. 
276  (construing  Laws  (1897),  p.  480,  c.  415, 
§  81)  ;  Foster  v.  International  Paper  Co.,  71 
N.  Y.  App.  Div.  47,  75  N.  Y.  Suppl.  610 
(construing  Laws  (1886),  c.  409,  §  8,  as 
amended  by  Laws  (1892),  c.  673)  ;  Byrne  r. 
Nye,  etc..  Carpet  Co.,  46  N.  Y.  App.  Div.  479, 
61  N.  Y.  Suppl.  741  (construing  Laws  (1886), 
c.  409,  §  8,  as  amended  by  Laws  (1892), 
c.  673)  ;  Spaulding  v.  Tucker,  etc..  Cordage 
Co.,  13  Misc.  398,  34  N.  Y.  Suppl.  237  (con- 
struing Laws  (1889),  c.  560,  §  6)  ;  Glassheim 
V.  New  York  Economical  Printing  Co.,  13 
Misc.  174,  34  N.  Y.  Suppl.  69  (construing 
Laws  (1892),  c.  673,  §  8). 

Ohio. —  Grossman  v.  P.  &  T.  Degnan  Sand, 
etc.,  Co.,  24  Ohio  Cir.  Ct.  585,  construing  94 
Ohio  Laws,  p.  42. 

Pennsylvania. —  Belles  v.  Jackson,  4  Pa. 
Dist.  194,  construing  the  act  of  May  20,  1889. 

Rhode  Island. —  Pierce  r.  Contrexville  Mfg. 
Co.,  25  R.  I.  512,  56  Atl.  778,  construing  Gen. 
Laws  ( 1896 ) ,  c.  68,  §  6. 

Wisconsin. —  Powalske  v.  Cream  City  Brick 
Co.,  110  Wis.  461,  86  N.  W.  153  (construing 
Rev.  St.  §  1636;)  ;  Guinard  v.  Knapp-Stout, 
etc.,  Co.,  95  Wis.  482,  70  N.  W.  071  (con- 
struing Sanborn  &  B.  Annot.  St.  §  1636f, 
subs.  2)  ;  Thompson  v.  Edward  P.  Allis  Co., 
89  Wis.  523,  62  N.  W.  527  (construing  San- 
born &  B.  Annot.  St.  §  1636/). 

United  States. —  Rabe  v.  Consolidated  Ice 
Co.,  113  Fed.  905,  51  C.  C.  A.  535,  construing 
N.  Y.  Laws  (1897),  c.  415. 

England. —  Mile  End  Guardians  v.  Hoare, 
[1903]  2  K.  B.  483,  67  J.  P.  395,  72  L.  J. 
K.  B.  651,  1  Log.  Gov.  732,  89  L.  T.  Rep.  N.  S. 
276;  Tate  v.  Latham,  [1897]  1  Q.  B.  502,  66 
L.  J.  Q.  B.  349,  76  L.  T.  Rep.  N.  S.  336,  45 
Wkly.  Rep.  400  [distinguishing  Willetts  V. 
Watt,  [1892]  2  Q.  B.  92,  56  J.  P.  772,  61 
L.  J.  Q.  B.  549,  66  L.  T.  Rep.  N.  S.  818,  40 
Wkly.  Rep.  497 ;  Morgan  v.  Hutchins,  59 
L.  J.  Q.  B.  197,  38  Wkly.  Rep.  412. 


Canada. — Hamilton  Bridge  Co.  v.  O'Connor, 
24  Can.  Sup.  Ct.  598  [affirming  21  Ont.  App. 
596]  ;  Billing  v.  Semmens,  7  Ont.  L.  Rep.  340 
[folloicing  Groves  i;.  Wimborne,  [1898]  2  Q.  B. 
402,  67  L.  J.  Q.  B.  862,  79  L.  T.  Rep.  N.  S. 
284,  47  Wkly.  Rep.  87;  Sault  Ste.  Marie 
Pulp,  etc.,  Co.  V.  Myers,  33  Can.  Sup.  Ct.  23, 
and  distinguishing  Canadian  Coloured  Cotton 
Mills  Co.  V.  Kervin,  29  Can.  Sup.  Ct.  478; 
Montreal  Rolling  Mills  Co.  v.  Corcoran,  26 
Can.  Sup.  Ct.  595]  ;  Moore  v.  J.  D.  Moore  Co., 
4  Ont.  L.  Rep.  167;  Godwin  v.  Newcombe,  1 
Ont.  L.  Rep.  525.  Compare  British  Columbia 
Mills  Co.  V.  Scott,  24  Can.  Sup.  Ct.  702; 
Hamilton  v.  Groesbeck,  18  Ont.  App.  437. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  229. 

Master  not  insurer. —  Mo.  Acts  (1891), 
p.  160,  §  3,  does  not  make  the  master  an  in- 
surer of  his  servant's  safety,  but  increases  the 
degree  of  care  required.  Colliott  v.  American 
Mfg.  Co.,  71  Mo.  App.  163. 

Every  machine  is  not  required  to  be  fenced, 
under  N.  Y.  Laws  (1886),  c.  409,  §  8,  as 
amended  by  N.  Y.  Laws  (18D2),  c.  673,  but 
only  those  which,  in  reasonable  anticipation, 
may  be  a  source  of  danger.  Byrne  v.  Nj^e, 
etc!,  Carpet  Co.,  46  N.  Y.  App.  Div.  479,  61 
N.  Y.  Suppl.  741. 

The  removal  of  a  guard,  except  to  make 
repairs,  is  negligence.  Baltimore,  etc.,  R.  Co. 
r.  Cavanaugh,  35  Ind.  App.  32,  71  N.  E.  239. 

Worn  guard  not  proper  protection  see  Jaros- 
zeski  V.  Osgood,  etc.,  Mfg.  COo,  80  Minn.  393, 
83  N.  W.  389. 

Sufficiency  of  guard  question  for  jury  see 
Fitzhenrv  v.  Lamson,  19  N.  Y.  App.  Div.  54, 
45  N.  Y." Suppl.  875. 

52.  National  Syrup  Co.  v.  Carlson,  155  111. 
210,  40  N.  E.  492  [affirming  47  111.  App.  178] 

(in  which  plaintiff  fell  down  an  unguarded 
shaft)  ;  Schultz  v.  Moon,  33  Mo.  App.  329; 
Raftery  v.  Central  Park,  etc.,  R.  Co.,  14  Misc. 

(N.  Y.)  560,  35  N.  Y.  Suppl.  1067.  Compare 
Morrison  v.  Burgess  Sulphite-Fibre  Co.,  70 
N.  H.  406,  47  Atl.  412,  85  Am.  St.  Rep.  634, 
where  the  master  was  held  not  liable,  as  the 
elevator  shaft  was  not  intended  for  the  pur- 
pose to  which  plaintiff  put  it. 

Elevator  of  kind  in  ordinary  use. —  Where 
the  elevator,  in  running  which  the  operator 
was  injured,  was  not  out  of  repair,  and  was 
of  a  kind  in  ordinary  use,  the  master  is  not 
liable,  although  the  operator  had  told  the 
superintendent  that  there  should  be  guards 
at  the  side  of  the  elevator,  and  the  super- 
intendent had  promised  to  provide  them. 
Leonard  v.  Herrmann,  195  Pa.  St.  222,  45 
Atl.  723 

53.  The  E.  B.  Ward  Jr.,  20  Fed.  702 ;  The 
Helios,  12  Fed.  732.  Compare  The  Gladiolus, 
22  Fed.  454. 
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6.  Inspection  AND  Repair  —  a.  Rule  Stated.  It  is  not  only  the  duty  of  a 
master  to  use  ordinary  care  to  furnish  his  servants  with  a  reasonably  safe  place  to 
work,  and  with  reasonably  safe  machinery  and  appliances,  but  he  must  also,  by 
inspection  from  time  to  time,  and  by  the  use  of  ordinary  care  and  diligence  in 
making  repairs,  keep  them  in  a  reasonably  safe  condition.^^  ]Nevertheless  the 
rule  is  well  settled  that  the  mere  failure  to  inspect  is  not  negligence,  where  an 


Chute  left  uncovered  during  repairs  and 
alterations  not  negligence  see  Wannamaker  v. 
Burke,  111  Pa.  St.  423,  2  Atl.  500. 

54.  Negligence  of  fellow  servant  perform- 
ing duties  of  master  see  in-fra,  IV,  G,  4,  a, 

(VII),  (E). 

55.  Alabama. —  Houston  Biscuit  Co.  v.  Dial, 
135  Ala.  168,  33  So.  268;  Smoot  t\  Mobile, 
etc.,  R.  Co.,  67  Ala.  13. 

California. —  Dyas  v.  Southern  Pac.  Co.,  140 
Cal.  296,  73  Pac.  972 ;  Silveira  v.  Iverson,  128 
Cal.  187,  60  Pac.  687 ;  Russell  v.  Pacific  Can 
Co.,  116  Cal.  527,  48  Pac.  616;  Bowman  v. 
White,  liO  Cal.  23,  42  Pac.  470;  Jager  v. 
California  Bridge  Co.,  104  Cal.  542,  38  Pac. 
413;  Alexander  v.  Central  Lumber,  etc.,  Co., 
104  Cal.  532,  38  Pac.  410. 

Colorado. —  See  Kellogg  v.  Denver  City- 
Tramway  Co.,  18  Colo.  App.  475,  72  Pac.  609, 
in  which,  under  the  facts,  it  was  held  that 
there  was  no  duty  of  inspection. 

Connecticut. —  Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.,  77  Conn.  617,  60  Atl.  115, 
69  L.  R.  A.  936. 

Delaware. —  Karczewski  v.  Wilmington  City 
R.  Co.,  4  Pennew.  24,  54  Atl.  746. 

Georgia. —  Georgia  Cent.  R.  Co.  v.  Grady, 
113  Ga.  1045,  39  S.  E.  441. 

Illinois. —  Missouri  Malleable  Iron  Co.  f. 
Dillon,  206  111.  145,  69  N.  E.  12  [affirming 
106  111.  App.  649]  ;  Momence  Stone  Co.  v. 
Turrell,  205  111.  515,  68  N.  E.  1078  [affirming 
106  111.  App.  160] ;  Chicago,  etc.,  R.  Co.  v. 
Gillison,  173  111.  264,  50  N.  E.  657,  64  Am. 
St.  Rep.  117  [affirming  72  111.  App.  207]; 
Ryan  v.  Armour,  166  111.  568,  47  N.  E.  60 
[affirming  67  111.  App.  102]  ;  Toledo,  etc.,  R. 
Co.  V.  Conroy,  68  111.  560;  Chicago,  etc.,  R. 
Co.  V.  Swett,  45  111.  197,  92  Am.  Dec.  206; 
Belt  R.  Co.  V.  Confrey,  111  111  App.  473; 
Union  Show  Case  Co.  v.  Blindauer,  75  HI. 
App.  358;  Tudor  Iron  Works  v.  Weber,  31 
111.  App.  306. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Howell, 
147  Ind.  266,  45  N.  E.  584;  Columbus,  etc.,  R. 
Co.  V.  Arnold,  31  Ind.  174,  99  Am.  Dec.  615. 

Iowa. —  Klaffke  v.  Bettendorf  Axle  Co.,  125 
Iowa  223,  100  N.  W.  1116;  Shebeck  v.  Na- 
tional Cracker  Co.,  120  Iowa  414,  94  N.  W. 
930. 

Kansas. —  Schmalstieg  v.  Leavenworth  Coal 
Co.,  65  Kan.  753,  70  Pac.  888  (construing 
Laws  (1897),  c.  159,  as  increasing  duty  of 
mine  owner  by  requiring  daily  inspection)  ; 
Atchison,  etc.,  R.  Co.  v.  Kingscott,  65  Kan. 
131,  69  Pac.  184;  Kansas  City,  etc.,  R.  Co.  v. 
Ryan,  52  Kan.  637,  35  Pac.  292;  Atchison, 
etc.,  R.  Co.  V.  Holt,  29  Kan.  149. 

Kentuchy. —  Ashland  Coal,  etc.,  R.  Co.  v. 
Wallace,  101  Ky.  626,  42  S.  W.  744,  43  S.  W. 
207,  19  Ky.  L.  Rep.  849;  Buey  f.  Chess,  etc., 
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Co.,  84  S.  W.  563,  27  Ky.  L.  Rep.  198;  Hen- 
derson Brewing  Co.  v.  Folden,  76  S.  W.  520, 
25  Ky.  L.  Rep.  969;  Clay  City  Lumber,  etc., 
Co.  f.  Noe,  76  S.  W.  195,  25  Ky.  L.  Rep.  668. 
Compare  Langdon-Creasy  Co.  v.  Rouse,  72 
S.  W.  1113,  24  Ky.  L.  Rep.  2095. 

Louisiana. —  Budge  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  108  La.  349,  32  So.  535. 

Maine. —  Twombly  v.  Consolidated  Electric 
Light  Co.,  98  Me.  353,  57  Atl.  85,  64  L.  R.  A. 
551;  Hall  v.  Emerson-Stevens  Mfg.  Co.,  94 
Me.  445,  47  Atl.  924. 

Massachusetts. —  Rapson  v.  Leighton,  187 
Mass.  432,  73  N.  E.  540 ;  McMahon  v.  McHale, 
174  Mass.  320,  54  N.  E.  854;  Spicer  v.  South 
Boston  Iron  Co.,  138  Mass.  426;  Warden  v. 
Old  Colony  R.  Co.,  137  Mass.  204. 

Michigan. —  Wachsmuth  v.  Shaw  Electric 
Crane  Co.,  118  Mich.  275,  76  N.  W.  497; 
Anderson  v.  Michigan  Cent.  R.  Co.,  107  Mich. 
591,  65  N.  W.  585;  Irvine  v.  Flint,  etc.,  R. 
Co.,  89  Mich.  416,  50  N.  W.  1008;  Tangney 
Wilson,  87  Mich.  453,  49  N.  W.  666;  Johnson 
V.  Spear,  76  Mich.  139,  42  N.  W.  1092,  15 
Am.  St.  Rep.  298,  82  Mich.  453,  46  N.  W. 
733. 

Minnesota. —  Miller  v.  Great  Northern  R. 
Co.,  85  Minn.  272,  88  N.  W.  758;  Closson  v. 
Cakes,  69  Minn.  67,  71  N.  W.  915;  Kennedy 
V.  Chicago,  etc.,  R.  Co.,  57  Minn.  227,  58 
N.  W.  878;  McDonald  v.  Chicago,  etc.,  R.  Co., 
41  Minn.  439,  43  N.  W.  380,  16  Am.  St.  Rep. 
711;  Tierney  v.  Minneapolis,  etc.,  R.  Co.,  33 
Minn.  311,  23  N.  W.  229,  53  Am.  Rep.  35. 

Missouri. —  Settle  v.  St.  Louis,  etc.,  R.  Co., 
127  Mo.  336,  30  S.  W.  125,  48  Am.  St.  Rep. 
633;  Gorham  v.  Kansas  City,  etc.,  R.  Co.,  113 
Mo.  408,  20  S.  W.  1060;  Johnson  v.  Missouri 
Pac.  R.  Co.,  96  Mo.  340,  9  S.  W.  790,  9  Am. 
St.  Rep.  351;  Zellars  v.  Missouri  Water,  etc., 
Co.,  92  Mo.  App.  107;  Dedrick  v.  Missouri 
Pac.  R.  Co.,  21  Mo.  App.  433 ;  Reber  v.  Tower, 
11  Mo.  App.  199.  Compare  Brown  v.  Hershey 
Land,  etc.,  Co.,  2  Mo.  App.  Rep.  1186. 

Nebraska. —  Union  Stock- Yards  Co.  v.  Good- 
win, 57  Nebr.  138,  77  N.  W.  357. 

Neic  Hampshire. —  Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. 

New  Jersey. —  Randolph  v.  New  York  Cent., 
etc.,  R.  Co.,  69  N.  J.  L.  420,  55  Atl.  240; 
McGrath  v.  Delaware,  etc.,  R.  Co.,  69  N.  J.  L. 
331,  55  Atl.  242;  Carroll  v.  Tide-Water  Oil 
Co.,  67  N.  J.  L.  679,  52  Atl.  275.  Compare 
Fulton  t:  Grieb  Rubber  Co.,  69  N.  J.  L.  221, 
54  Atl.  561;  Coyle  v.  A.  A.  Griffing  Iron  Co., 
62  N.  J.  L.  540,  41  Atl.  680. 

New  York. — Walsh  v.  New  York,  etc.,  R. 
Co.,  178  N.  Y.  588,  70  N.  E.  1111  [affirming 
80  N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl.  767]  ; 
Simone  v.  Kirk,  173  N.  Y.  7,  65  N.  E.  739 
[reversing  57  N.  Y.  App.  Div.  461,  67  N.  Y. 
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inspection  would  only  show  wliat  was  already  known  to  the  servant  and  all 


Suppl.  1019]  ;  Hoes  v.  Ocean  Steamship  Co., 
170  N.  Y.  581,  63  N.  E.  1118  {affirming  56 
N.  Y.  App.  Div.  259,  67  N.  Y.  Suppl.  782] ; 
Meehan  v.  Atlas  Safe  Moving,  etc.,  Co.,  94 
N.  Y.  App.  Div.  306,  87  N.  Y.  Suppl.  1031; 
Stackpole  v.  Wray,  74  N.  Y.  App.  Div.  310,  77 
N.  Y.  Suppl.  633 ;  Pierson  v.  New  York,  etc., 
R.  Co.,  53  N.  Y.  App.  Div.  363,  65  N.  Y. 
Suppl.  1039;  O'Connor  v.  Pennsylvania  R. 
Co.,  48  N.  Y.  App.  Div.  244,  62  N.  Y.  Suppl. 
723;  Larkin  v.  Washington  Mills  Co.,  45 
N.  Y.  App.  Div.  6,  61  N.  Y.  Suppl.  93; 
Capasso  v.  Woolfolk,  25  N.  Y.  App.  Div.  234, 
49  N.  Y.  Suppl.  409;  McDonald  v.  Fitchburg 
R.  Co.,  19  N.  Y.  App.  Div.  577,  46  N.  Y. 
Suppl.  600 ;  Crowell  v.  Thomas,  18  N.  Y.  App. 
Div.  520,  46  N.  Y.  Suppl.  137;  Perry  v. 
Rogers,  91  Hun  243,  36  N.  Y.  Suppl.  208; 
Ballard  v.  Hitchcock  Mfg.  Co.,  71  Hun  582, 
24  N.  Y.  Suppl.  1101;  King  v.  New  York 
Cent.,  etc.,  R.  Co.,  4  Hun  769;  Haug  v.  Riss- 
ner,  4  N.  Y.  St.  644. 

North  Carolina.  —  Womble  f.  Merchants' 
Grocery  Co.,  135  N.  C.  474,  47  S.  E.  493 ;  El- 
more V.  Seaboard  Air  Line  R.  Co.,  132  N.  C. 
865,  44  S.  E.  620;  Chesson  v.  John  L.  Roper 
Lumber  Co.,  118  N.  C.  59,  23  S.  E.  925;  John- 
son V.  Richmond,  etc.,  R.  Co.,  81  N.  C. 
453. 

North  Dakota. —  Meehan  v.  Great  Northerii 
R.  Co.,  13  N.  D.  432,  101  N.  W.  183. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Fitzpat- 
rick,  31  Ohio  St.  479;  Stewart  v.  Toledo 
Bridge  Co.,  15  Ohio  Cir.  Ct.  601,  8  Ohio  Cir. 
Dec.  454. 

Pennsylvania. —  Sharpley  v.  Wright,  205 
Pa.  St.  253,  54  Atl.  896;  Pennsylvania,  etc.. 
Canal,  etc.,  Co.  v.  Mason,  109  Pa.  St.  296,  58 
Am.  Rep.  722;  Mansfield  Coal,  etc.,  Co.  v. 
McEnery,  91  Pa.  St.  185,  36  Am.  Rep.  662. 

Rhode  Island. —  Dwyer  v.  Shaw,  22  R.  I. 
648,  50  Atl.  389. 

South  Carolina. —  Gunter  v.  Graniteville 
Mfg.  Co.,  15  S.  C.  443. 

South  Dakota. —  Gates  v.  Chicago,  etc.,  R. 
Co.,  2  S.  D.  422,  50  N.  W.  907. 

Tennessee. —  Ritt  v.  True  Tag  Paint  Co., 
108  Tenn.  646,  69  S.  W.  324. 

Texas. —  Missouri  Pac.  R.  Co.  V.  McElyea, 
71  Tex.  386,  9  S.  W.  313,  10  Am.  St.  Rep. 
749,  1  L.  R.  A.  411;  Houston,  etc.,  R.  Co.  v. 
Marcelles,  59  Tex.  334;  San  Antonio,  etc.,  R. 
Co.  V.  Hahl,  (Civ.  App.  1904)  83  S.  W.  27; 
Dupree  v.  Tamborilla,  27  Tex.  Civ.  App.  603, 
66  S.  W.  595;  Westbrook  v.  Crowdus,  (Civ. 
App.  1900)  58  S.  W.  195;  Bookrum  v.  Gal- 
veston, etc.,  R.  Co.,  (Civ.  App.  1900)  57  S.  W. 
919;  International,  etc.,  R.  Co.  v.  Elkins, 
(Civ.  App.  1899)  54  S.  W.  931;  Galveston, 
etc.,  R.  Co.  V.  Edmunds,  (Civ.  App.  1894)  26 
S.  W.  633;  Texas,  etc.,  R.  Co.  v.  Nix,  (Civ. 
App.  1893)  23  S.  W.  328;  Texas,  etc.,  R.  Co. 
V.  Crow,  3  Tex.  Civ.  App.  266,  22  S.  W.  928. 
Compare  Gulf,  etc.,  R.  Co.  v.  Larkin,  98  Tex. 
225,  82  S.  W.  1026,  1  L.  R.  A.  N.  S.  944 
[reversing  (Civ.  App.  1904)  80  S.  W.  94]. 

Utah. —  Boyle  v.  Union  Pac.  R.  Co.,  25 
Utah  420,  71  Pac.  988. 
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Vermont.— Hard  v.  Vermont,  etc.,  R.  Co., 
32  Vt.  473. 

Fir^ftma.— Norfolk,  etc.,  R.  Co.  v.  Ward, 
90  Va.  687,  19  S.  E.  849,  44  Am.  St.  Rep.  945, 
24  L.  R.  A.  717;  Norfolk,  etc.,  R.  Co.  v.  Nun- 
nally,  88  Va.  546,  14  S.  E.  367. 

Washington. —  Ralph  v.  American  Bridge 
Co.,  30  Wash.  500,  70  Pac.  1098. 

West  Virginia. —  Hofi'man  v.  Dickinson,  31 
W.  Va.  142,  6  S.  E.  53. 

Wisconsin. — Ferris  v.  Berlin  Mach.  Works 
90  Wis.  541,  63  N.  W.  234;  Wedgwood  v. 
Chicago,  etc.,  R.  Co.,  44  Wis.  44. 

United  States. —  Union  Pac.  R.  Co.  v.  Sny- 
der, 152  U.  S.  684,  14  S.  Ct.  756,  38  L.  ed. 
597  [affirming  6  Utah  357,  23  Pac.  762]  ;  Tlie 
King  Gruffydd,  131  Fed.  189,  65  C.  C.  A.  495; 
Lafayette  Bridge  Co.  v.  Olsen,  108  Fed.  335, 
47  C.  C.  A.  367,  54  L.  R.  A.  33;  Dunn  v. 
New  York,  etc.,  R.  Co.,  107  Fed.  666,  46 
C.  C.  A.  546;  Herrick  v.  Quiglev,  101  Fed. 
187,  41  C.  C.  A.  294;  New  Orleans,  etc.,  R. 
Co.  V.  Clements,  100  Fed.  415,  40  C.  C.  A. 
465;  Western  Coal,  etc.,  Co.  v.  Ingraham,  70 
Fed.  219,  17  C.  C.  A.  71 ;  Little  Rock,  etc.,  R. 
Co.  V.  Moseley,  56  Fed.  1009,  6  C.  C.  A.  225 ; 
Totten  r.  Pennsylvania  R.  Co.,  11  Fed.  564. 

England. —  Richardson  v.  Great  Eastern  R. 
Co.,  1  C.  P.  D.  342,  35  L.  T.  Rep.  N.  S.  351, 
24  Wkly.  Rep.  907;  Murphy  r.  Phillips,  35 
L.  T.  Rop.  N.  S.  477,  24  Wk'ly.  Rep.  647. 

Canada. —  Martel  v.  Ross,  16  Quebec  Super. 
Ct.  118. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  235,  252. 

Inspection  and  repair  of  overhead  shafting 
not  merely  incidental  to  running  of  engine 
connected  therewith.  Hustis  v.  James  A. 
Banister  Co.,  63  N.  J.  L.  465,  43  Atl.  651. 

Duty  to  inspect  places  and  appliances  be- 
longing to  or  provided  by  third  persons. — 
Atchison,  etc.,  R.  Co.  v.  Penfold,  57  Kan.  148, 
45  Pac.  574 ;  Atchison,  etc.,  R.  Co.  v.  Seeley, 
54  Kan.  21,  37  Pac.  104;  Missouri  Pac.  R.  Co. 
V.  Barber,  44  Kan.  612,  24  Pac.  969;  Union 
Stock- Yards  Co.  v.  Goodwin,  57  Nebr.  138, 
77  N.  W.  357;  Hoes  r.  Ocean  Steamship  Co., 
170  N.  Y.  581,  63  N.  E.  1118  [affirming  56 
N.  Y.  App.  Div.  259,  67  N.  Y.  Suppl.  782]  ; 
McGuire  v.  Bell  Tel.  Co.,  167  N.  Y.  208,  60 
N.  E.  433,  52  L.  R.  A.  437  [affirming  52  N.  Y. 
App.  Div.  635,  66  N.  Y.  Suppl.  1137]  ;  Good- 
rich V.  New  York,  etc.,  R.  Co.,  116  N.  Y.  398, 
22  N.  E.  397,  15  Am.  St.  Rep.  410,  5  L.  R.  A. 
750;  Gottlieb  v.  New  York,  etc.,  R.  Co.,  100 
N.  Y.  462,  3  N.  E.  344;  McDonald  v.  Fitch- 
burg R.  Co.,  19  N.  Y.  App.  Div.  577,  46  N.  Y. 
Suppl.  600;  Frolich  v.  Cranker,  21  Ohio  Cir. 
Ct.  615,  11  Ohio  Cir.  Dec.  592;  Sharpley  v, 
Wright,  205  Pa.  St.  253,  54  Atl.  896;  San 
Antonio  Edison  Co.  v.  Dixon,  17  Tex.  Civ. 
App.  320,  42  S.  W.  1009;  Baltimore,  etc.,  R. 
Co.  V.  Mackey,  157  U.  S.  72,  15  S.  Ct.  491, 
39  L.  ed.  624;  Richardson  v.  Great  Eastern 
R.  Co.,  1  C.  P.  D.  342,  35  L.  T.  Rep.  N.  S. 
351,  24  Wkly.  Rep.  907.  But  see  Huebner 
V.  Hammond, '80  N.  Y.  App.  Div.  122,  80  N.  Y. 
Suppl.  295. 
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otliers.^^  So  too  a  master  is  under  no  obligation  to  his  servants  to  inspect  during 
tlieir  use  those  common  tools  and  appliances  with  which  everyone  is  conver- 
sant;  nor  is  it  the  master's  diitj  to  repair  defects  arising  in  the  daily  use  of 
an  appliance,  for  wliich  proper  and  suitable  materials  are  supplied,  and  which 
may  easily  be  remedied  by  the  workmen,  and  are  not  of  a  permanent  character, 
or  requiring  the  help  of  skilled  mechanics,^^  and  while  a  master  is  bound  to  keep 
his  machinery  in  reasonably  safe  condition,  he  need  not  keep  it  in  the  best  pos- 
sible order.^^  ^N"or  again  is  a  master  required  to  exercise  that  exquisite  and 
exhaustive  care  in  the  constant  examination  and  overhauling  of  his  machinery 
and  work  which  would  be  incompatible  with  the  proper  furtherance  of 
business.^^ 


The  casual  use  of  a  telephone  pole  of  an- 
other company  does  not,  in  the  absence  of  cus- 
tom, impose  upon  the  company  so  using  it  the 
duty  of  inspecting  it  before  directing  an  em- 
ployee to  climb  it.  Dixon  v.  Western  Union 
Tel.  Co.,  71  Fed.  143. 

Tool  belonging  to  servant  —  Duty  of  mas- 
ter to  fellow  servant. — Where  a  hammer,  the 
property  of  a  servant,  was  purchased  from  a 
reputable  firm,  the  master  does  not  owe  a  fel- 
low servant  the  duty  of  inspecting  it.  Dom- 
pier  V.  Lewis,  131  Mich.  144,  91  N.  W.  152. 

Where  machinery  is  in  good  repair  the  mas- 
ter is  not  liable  for  failing  to  inspect  as  to 
the  cleaning  and  oiling  of  it.  Quigley  v. 
Levering,  lu7  N.  Y.  5S,  60  N.  E.  276,  54 
L.  E.  A.  62  [affirming  50  N.  Y.  App.  Div.  354, 
63  N.  Y.  Suppl.  1059]. 

Appliance  used  for  purpose  not  intended. — 
Where  a  master  is  not  chargeable  with  negli- 
gence because  an  appliance  fails  to  serve  a 
purpose  not  intended,  neither  is  he  chargeable 
because  he  has  omitted  to  inspect  it,  so  as  to 
discover  that  it  was  not  suited  for  such  un- 
expected use.  Babcock  Bros.  Lumber  Co.  v. 
Johnson,  120  Ga.  1030,  48  S.  E.  438 ;  Quirouet 
v.  Alabama,  etc.,  R.  Co.,  Ill  Ga.  315,  36  S.  E. 
599 ;  East  Tennessee,  etc.,  E..  Co.  v.  Reynolds, 
93  Ga.  570,  20  S.  E.  70;  Hamilton  v.  Rich- 
mond, etc.,  R.  Co.,  83  Ga.  346,  9  S.  E.  670. 
Compare  Stewart  v.  Toledo  Bridge  Co.,  15 
Ohio  Cir.  Ct.  601,  8  Ohio  Cir.  Dec.  454. 

Machine  used  by  third  person. — Where  a 
planer  in  a  factory  was  used  indiscriminately 
by  defendant's  workmen  and  by  contractors, 
and  was  liable  to  cause  injury  if  not  prop- 
erly adjusted,  no  duty  rested  on  defendant  to 
inspect  it,  whenever  it  was  used  by  defend- 
ant's M^orkmen  or  by  the  contractors,  to  see 
that  it  was  left  in  a  proper  condition.  Wy- 
man  v.  Clark,  180  Mass.  173,  62  N.  E.  245. 

The  danger  from  "missed  shots"  being  in- 
cident to  the  work  of  drilling  a  mine,  it  is 
not  the  duty  of  the  master  to  make  inspec- 
tions for  them  after  each  explosion.  Browne 
V.  King,  100  Fed.  561,  40  C.  C.  A.  545.  But 
see  McMillan  v.  North  Star  Min.  Co.,  32 
Wash.  579,  73  Pac.  685,  48  Am.  St.  Rep.  908. 

Visual  inspection  of  derrick  held  sufficient 
see  Westinghouse  Electric,  etc.,  Co.  v.  Heim- 
lich, 127  Fed.  92,  62  C.  C.  A.  92. 

Facts  held  to  show  sufficient  inspection  of 
freight  elevator  see  Young  v.  Mason  Stable 
Co.,  96  N.  Y.  App.  Div.  305,  89  N.  Y.  Suppl. 
349. 
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Unsuccessful  attempt  to  repair. —  It  is  not 

enough  when  a  machine  is  dangerously  de- 
fective, and  known  to  be  so,  to  make  a  futile 
effort  to  put  it  in  order,  and  then  leave  it  to 
itself;  and  in  such  ease  the  master  is  still 
liable,  although  he  has  no  notice  that  the 
attempt  to  repair  was  ineffectual.  Pioneer 
Cooperage  Co.  v.  Romanowicz,  85  111.  App. 
407  [affirmed  in  186  111.  9,  57  N.  E.  864]. 

56.  Shea  v.  Kansas  City,  etc.,  R.  Co.,  76 
Mo.  App.  29. 

57.  Wachsmuth  v.  Shaw  Electric  Crane  Co., 
118  Mich.  275,  76  N.  W.  497 ;  Marsh  v.  Chick- 
ering,  101  N.  Y.  396,  5  K  E.  56;  Miller  i\ 
Erie  R.  Co.,  21  N.  Y.  App.  Div.  45,  47  N.  Y. 
Suppl.  285;  Gulf,  etc.,  R.  Co.  v.  Larkin,  (Tex. 
1904)  82  S.  W.  1026  [reversing  (Civ.  App. 
1904)  80  S.  W.  94]  ;  O'Brien  v.  Missouri,  etc., 
E.  Co.,  36  Tex.  Civ.  App.  523,  82  S.  W.  319. 
See  Garragan  v.  Fall  River  Iron  Works  Co., 
158  Mass.  596,  33  N.  E.  652.  Compare 
Twombly  v.  Consolidated  Electric  Light  Co., 
98  Me.  353,  57  Atl.  85,  64  L.  R.  A.  551,  ex- 
tension ladder  not  common  tool  within  rule. 

58.  Cregan  v.  Marston,  126  N.  Y.  568,  27 
N.  E.  952,  22  Am.  St.  Rep.  854  [reversing  10 
N.  Y.  Suppl.  681,  and  distinguishing  Daley 
V.  Boston,  etc.,  R.  Co.,  147  Mass.  101,  16  N.  E. 
690];  Webber  v.  Piper,  109  K  Y.  496,  17 
N.  E.  216.  See  also  Whittaker  v.  Bent,  167 
Mass.  588,  46  K  E.  121;  McGee  v.  Boston 
Cordage  Co.,  139  Mass.  445,  1  N.  E.  745; 
Johnson  v.  Boston  Tow-Boat  Co.,  135  Mass. 
209,  46  Am.  Rep.  458. 

Ordinary  repairs. —  The  replacing  of  a  rot- 
ten round  in  a  forty-foot  ladder  is  not  "  ordi- 
nary repairs,"  which  a  workman  is  expected 
to  make,  in  the  absence  of  proof  that  the  de- 
fective condition  was  known  to  him.  Twom- 
bly V.  Consolidated  Electric  Light  Co.,  98  Me. 
353,  57  Atl.  85,  64  L.  R.  A.  551. 

59.  Dwyer  v.  Shaw,  22  R.  I.  648,  50  Atl. 
389  (newest  type  not  required)  ;  Robertson  v. 
Cornelson,  34  Fed.  716. 

Unavoidable  accident. —  Liability  cannot  at- 
tach where  no  sort  of  reasonable  inspection 
would  have  guarded  against  an  unexplained 
and  instantaneous  event.  Coyle  v.  A.  A. 
Griffing  Iron  Co.,  62  N.  J.  L.  540,  41  Atl.  680. 

Rule  does  not  extend  to  duty  to  keep  in 
original  safe  condition.  Hard  v.  Vermont, 
etc^,  R.  Co.,  32  Vt.  473. 

60.  Smoot  V.  Mobile,  etc.,  R.  Co.,  67  Ala. 
13  (not  such  as  would  embarrass  operations); 
Fulton  V.  Grieb  Rubber  Co.,  40  N.  J.  L.  221, 


MASTER  AND  SEE  YANT 


[26  Cycl  1139 


b.  Defects  Not  Discoverable  by  Inspection.  In  the  absence  of  evidence  that 
an  mspection  would  have  disclosed  the  defect  which  caused  the  injury^  the  mere 
failure  to  inspect  will  not  warrant  holding  the  master  liable,^^  and  it  is  a  question 
for  the  jury  whetlier  a  proper  inspection  would  have  prevented  tlie  in  jury  .^^ 

c.  Manner  and  Extent  of  Inspection  or  Test  —  (i)  In  General.  Eeasonable 
care  in  the  matter  of  inspection  requires  a  master  to  make  such  an  examination 
and  test  as  a  reasonably  prudent  man  would  deem  necessary,  under  the  same 
circumstances,  for  the  discovery  of  possible  defects,^^  and  he  is  not  required, 
unless  put  upon  notice  as  to  the  probable  existence  of  defects,  to  employ  unusual 
or  extraordinary  tests,^  nor  to  adopt  the  latest  and  most  improved  methods  of 


54  Atl.  561  (when  appliances  not  normally 
subject  to  wear  and  tear,  and  without  ap- 
parent likelihood  of  getting  out  of  order  or 
becoming  dangerous,  less  frequent  inspection 
necessary  than  when  machinery  in  constant 
use)  ;  Ehni  v.  National  Tube  Works  Co.,  203 
Pa.  St.  186,  52  Atl.  166,  13  Am.  St.  Rep.  761. 
See  Island  Coal  Co.  v.  Greenwood^  151  Ind. 
476,  50  N.  E.  36. 

Q\.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Campbell,  97  Ala.  147,12  So.  574;  Louisville, 
etc.,  E.  Co.  V.  Allen,  78  Ala.  494. 

/^Zmoi.9..— Sack  v.  Dolese,  137  111.  129,  27 
N.  E.  62. 

Maryland. —  South  Baltimore  Car  Works  v. 
Schaefer,  96  Md.  88,  53  Atl.  665,  94  Am.  St. 
Rep.  560. 

Massachusetts. —  Ladd  v.  New  Bedford  R. 
Co.,  119  Mass.  412,  20  Am.  Rep.  331. 

Neio  Jersey. —  Atz  v.  Newark  Line,  etc., 
Mfg.  Co.,  59  N.  J.  L.  41,  34  Atl.  980;  Essex 
County  Electric  Co.  v.  Kelly,  28  N.  J.  L.  100, 
29  Atl.  427. 

Neio  York. —  Do  Graff  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  125 ;  Stackpole  v.  Wrav, 
74  N.  Y.  App.  Div.  310,  77  N.  Y.  Suppl. 
633. 

Rhode  Island. —  Read  v.  New  York,  etc.,  R. 
Co.,  20  R.  I.  209,  37  Atl.  947. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  237. 

62.  Burnside  v.  Novelty  Mfg.  Co.,  121  Mich. 
115,  79  N.  W.  1108. 

63.  Kentucky.  —  Covington  Sawmill,  etc., 
Mfg.  Co.  V.  Clark,  116  Ky.  461,  76  S.  W.  348, 
25  Ky.  L.  Rep.  694. 

Maryland. —  South  Baltimore  Car  Works  v. 
Schaefer,  96  Md.  88,  53  Atl.  665,  94  Am.  St. 
Rep.  560,  where  it  was  held  that  it  is  not  a 
master's  duty  to  inspect  the  daily  adjust- 
ment of  machinery. 

Nebraska. — Union  Stock-Yards  Co.  v.  Good- 
win, 57  Nebr.  138,  77  N.  W.  357. 

Neio  York.—  Durkin  v.  Sharp,  88  N.  Y.  225 
(careless  inspection  of  railroad  track)  ;  Row- 
ley V.  American  Illuminating  Co.,  83  N.  Y. 
App.  Div.  609,  81  N.  Y.  Suppl.  1099 ;  Swenson 
V.  Metropolitan  St.  R.  Co.,  78  N.  Y.  App.  Div. 
379,  80  N.  Y.  Suppl.  281. 

Ohio. —  Michigan  Cent.  R.  Co.  v.  Butler,  23 
Ohio  Cir.  Ct.  459  (construing  Rev.  St.  §  2365- 
21);  Lake  Shore,  etc.,  R.  Co.  v.  Gildav,  16 
Ohio  Cir.  Ct.  649,  9  Ohio  Cir.  Dec.  27 ;  Colum- 
bus, etc.,  R.  Co.  V.  Celley,  1  Ohio  Cir.  Ct.  267, 
1  Ohio  Cir.  Dec.  146. 

Texas. —  Southern  Kansas  R.  Co.  v.  Sage, 


(1905)  84  S.  W.  814  [reversing  (Civ.  App. 
1904)  80  S.  W.  10381;  Gulf,  etc.,  R.  Co.  v. 
Johnson,  83  Tex.  628,  19  S.  W.  151 ;  Missouri 
Pac.  R.  Co.  V.  McElyea,  71  Tex.  386,  9  S.  W. 
313,  1  L.  R.  A.  411,  10  Am.  St.  Rep.  749; 
Gulf,  etc.,  R.  Co.  V.  Hayden,  29  Tex.  Civ.  App. 
280,  68  S.  W.  530;  San  Antonio,  etc.,  R.  Co. 
V.  Lindsey,  27  Tex.  Civ.  App.  316,  65  S.  W. 
668;  Galveston,  etc.,  R.  Co.  v.  Buch,  27  Tex. 
Civ.  App.  283,  65  S.  W.  681. 

United  States. —  Felton  v.  Bullard,  94  Fed. 
781,  37  C.  C.  A.  1. 

See  34  Cent.  Dig.  tit.  'Master  and 
Servant,"  §  238. 

Inspection  must  be  such  as  would  probably 
reveal  a  defect  if  one  exists.  Union  Stock- 
Yards  Co.  V.  Goodwin,  57  Nebr.  138,  77  N.  W. 
357. 

If  only  the  very  closest  character  of  inspec- 
tion can  discover  the  defect  reasonable  dili- 
gence requires  that  inspection.  Galveston, 
etc.,  R.  Co.  V.  Davis,  27  Tex.  Civ.  App.  279,  65 
S.  W.  217. 

A  mere  ceremony  of  inspection,  even  though 
performed  by  competent  inspectors,  is  not  a 
performance  of  the  master's  duty.  Colum- 
bus, etc.,  R.  Co.  V.  Celley,  1  Ohio  Cir.  Ct.  267, 
1  Ohio  Cir.  Dec.  146.  See  also  Durkin  v. 
Sharp,  88  N.  Y.  225 ;  Southern  Kansas  R.  Co. 
V.  Sage,  (Tex.  1905)  84  S.  W.  814  [reversing 
(Civ.  App.  1904)  80  S.  W.  1038];  Missouri 
Pac.  R.  Co.  r.  McElyea,  71  Tex.  386,  9  S.  W. 
313. 

Failure  to  discover  discoverable  defects  neg- 
ligence see  Galveston,  etc.,  R.  Co.  v.  Buch,  27 
Tex.  Civ.  App.  283,  65  S.  W.  681. 

The  manner  of  inspection  is  immaterial, 

where  the  most  careful  inspection  demanded 
by  the  law  would  not  show  the  defect.  Louis- 
ville, etc.,  R.  Co.  V.  Campbell,  97  Ala.  147,  12 
So.  574. 

Where  an  inspection  was  solely  for  the  pur- 
pose of  cutting  out  defective  cars,  the  railroad 
company  owed  no  duty  to  a  yard  brakeman, 
part  of  whose  duty  was  to  board  defective 
cars  as  they  were  sent  from  the  main  to  che 
repair  track  and  bring  them  to  a  stop,  as  to 
the  manner  in  which  such  inspection  should 
be  made.  Gerstner  v.  New  York  Cent.,  etc., 
R.  Co.,  178  N.  Y.  627,  71  N.  E.  1131  [affirm- 
ing 81  N.  Y.  App.  Div.  562,  80  N.  Y.  Suppl. 
1063]. 

64.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Campbell,  97  Ala.  147,  12  So.  574;  Louisville, 
etc.,  R.  Co.  r.  Allen,  78  Ala.  494. 

Maryland. —  South  Baltimore  Car  Works  V. 
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testing  inacliinerj  or  appliarices.^^  The  reasonableness  and  sufficiency  of  an 
inspection,  when  made,  is  a  question  of  fact  for  the  jury.^^ 

(ii)  Customary  Methods.  While  not  conclusive  upon  the  question  of 
negligence, the  adoption  by  a  master  of  the  customary  and  approved  means  or 
tests  for  the  discovery  of  defects  in  liis  machinery  or  appliances  will  as  a  rule 
discliarge  his  duty  to  his  servants  in  that  regard,  and  an  injury  which  happens 
to  a  servant  notwithstanding  must  be  accepted  as  resulting  from  one  of  the  risks 
of  the  occupation.^ 

d.  Time  and  Opportunity  For  Inspection  and  Repair  —  (i)  Inspection.  While 
a  master  is  entitled  to  a  reasonable  opportunity  for  inspection,^^  the  duty  is  a 
continuing  onej*^  and  must  be  performed  at  reasonably  frequent  intervals,"^^  and 
whenever  the  circumstances  are  such  as  to  suggest  the  propriety  of  an  inspection  ; 


Sehaefer,  96  Md.  88,  53  Atl.  665,  94  Am.  St. 
Rep.  560. 

Massachusetts. —  Shea  v.  Wellington,  163 
Mass.  364,  40  N.  E.  173. 

Minnesota. —  Thompson  v.  Great  Northern 
R.  Co.,  79  Minn.  291,  82  N.  W.  637. 

Neio  York. —  Carlson  v.  Phoenix  Bridge  Co., 
132  N.  Y.  273,  30  N.  E.  750  [affirming  55  Hun 
485,  8  N.  Y.  Suppl.  634]. 

Rhode  Island. —  Burns  v.  New  York,  etc., 
R.  Co.,  20  R.  I.  789,  38  Atl.  926. 

Utah. —  Bennett  v.  Tintic  Iron  Co.,  9  Utah 
291,  34  Pac.  61;  Allen  v.  Union  Pac.  R.  Co., 
7  Utah  239,  26  Pac.  297. 

United  States. —  Texas,  etc.,  R.  Co.  v.  Bar- 
rett, 166  U.  S.  617,  17  S.  Ct.  707,  41  L.  ed. 
1136;  Westinghouse  Electric,  etc.,  Co.  ?;. 
Heimlich,  127  Fed.  92,  62  C.  C.  A.  92;  Clyde 
v.  Richmond,  etc.,  R.  Co.,  65  Fed.  482. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  238. 

Use  of  physical  force. —  Inspectors  of  rail- 
road cars  are  not  bound  to  apply  physical 
force  to  the  rounds  of  the  ladder  on  a  freight 
car,  in  order  to  test  its  condition,  unless  they 
see  some  indication  of  weakness.  Allen  v. 
Union  Pac.  R.  Co.,  7  Utah  239,  26  Pac.  297. 
See  also  Thompson  v.  Great  Northern  R.  Co., 
79  Minn.  291,  82  N.  W.  670. 

Where  a  master  buys  from  reliable  manu- 
facturers, he  discharges  his  duty  by  applying 
ordinary  tests  to  the  machinery  or  appliances 
to  determine  their  strength  and  efficiency,  and 
is  not  bound  to  employ  experts  or  apply  the 
highest  tests.  Clyde  v.  Richmond,  etc.,  R. 
Co.,  65  Fed.  482.  See  also  Shea  v.  Welling- 
ton, 163  Mass.  364,  40  N.  E.  173;  Carlson  v. 
Phoenix  Bridge  Co.,  132  N.  Y.  273,  30  N.  E. 
750  [affirming  55  Hun  485,  8  N.  Y.  Suppl. 
634]  ;  Westinghouse  Electric,  etc.,  Co.  v. 
Heimlich,  127  Fed.  92,  62  C.  C.  A.  92. 

65.  Bell  V.  Consolidated  Gas.,  etc.,  Co.,  36 
N.  Y.  App.  Div.  242,  56  N.  Y.  Suppl.  780. 

66.  Solomon  R.  Co.  v.  Jones,  30  Kan.  601, 
2  Pac.  657;  Felton  v.  Bullard,  94  Fed.  781,  37 
C.  C.  A.  1. 

67.  Atchison,  etc.,  R.  Co.  v.  Kingscott,  65 
Kan.  131,  69  Pac.  184;  Missouri  Pac.  R.  Co. 
V.  Dwyer,  36  Kan.  58,  12  Pac.  352;  Read  v. 
New  York,  etc.,  R.  Co.,  20  R.  I.  209,  37  Atl. 
947 ;  International,  etc.,  R.  Co.  v.  Hawes, 
(Tex.  Civ.  App.  1899)  54  S.  W.  325. 

68.  Columbus,  etc.,  R.  Co.  v.  Cellev,  1  Ohio 
Cir.  Ct.  207,  1  Ohio  Cir.  Dec.  146;  Read  ?;. 

[IV,  B,  6,  e,  (I)] 


New  York,  etc.,  R.  Co.,  20  R.  I.  209,  37  Atl. 
947;  Galveston,  etc.,  R.  Co.  v.  Davis,  27  Tex. 
Civ.  App.  279,  65  S.  W.  217 ;  Texas,  etc.,  R. 
Co.  V.  Barrett,  166  U.  S.  617,  17  S.  Ct.  707, 
41  L.  ed.  1136;  Richmond,  etc.,  R.  Co.  v. 
Elliott,  149  U.  S.  266,  13  S.  Ct.  837,  37  L.  ed. 
728;  Illinois  Cent.  R.  Co.  v.  Coughlin.  132 
Fed.  801,  65  C.  C.  A.  101;  Clyde  v.  Richmond, 
etc.,  R.  Co.,  65  Fed.  482.  See  also  Mooney  v. 
Beattie,  180  Mass.  451,  62  N.  E.  725,  70 
L.  R.  A.  831. 

69.  Brown  v.  Terry,  67  N.  Y.  App.  Div.  223, 
73  N.  Y.  Suppl.  733.  See  also  Louisville,  etc., 
R.  Co.  V.  Allen,  78  Ala.  494,  where  it  was 
held  that,  the  hydraulic  test  for  boilers  being 
extraordinary,  and  rarely  used,  except  where 
engines  are  overhauled  periodically,  failure  to 
apply  such  test  when  the  engine  was  last 
overhauled,  about  ten  months  before  the  ex- 
plosion, was  not  negligence,  when  the  defect 
had  existed  only  from  four  to  six  months. 

70.  Continuing  duty. —  Houston  v.  Brush, 
66  Vt.  331,  29  Atl.  380,  where  it  was  held 
that  the  fact  that  machinery  had  been  in 
daily  use  for  a  long  time,  and  had  proved  safe 
and  efficient,  did  not  show  that  the  master 
had  exercised  due  care,  since  he  was  under  a 
continuing  duty  of  inspection.  See  also  Deppe 
f.  Chicago,  etc.,  R.  Co.,  38  Iowa  592. 

71.  Atchison,  etc.,  R.  Co.  v.  Holt,  29  Kan. 
149  (railroad  required  to  make  frequent  ex- 
aminations and  inspections  of  engines  and 
machinerv)  ;  Merritt  v.  Victoria  Lumber  Co., 
Ill  La.  159,  35  So.  497;  Egan  v.  Dry  Dock, 
etc.,  R.  Co.,  12  N.  Y.  App.  Div.  556,  42  N.  Y. 
Suppl.  188 ;  Missouri,  etc.,  R.  Co.  v.  Miller,  25 
Tex.  Civ.  App.  460,  61  S.  W.  978. 

How  frequently  an  inspection  should  be 
made  in  the  exercise  of  due  care  is  a  question 
of  fact,  E.  E.  Jackson  Lumber  Co.  v.  Cun- 
ningham, 141  Ala.  206,  37  So.  445. 

Statute  requiring  daily  inspection. —  Under 
111.  Laws  (1883),  p.  114,  providing  that  the 
owner  or  operator  of  every  coal-mine  in  which 
fire-damp  is  generated  shall  examine  the 
shafts  every  morning  with  a  safety  lamp  be- 
fore any  persons  are  allowed  to  enter,  it  was 
held  that,  although  the  miners  may  not  have 
been  at  the  moment  engaged  in  mining,  the 
duty  of  the  owners  still  existed  to  make  the 
required  examination.  Coal  Run  Coal  Co.  v. 
Jones,  19  111.  App.  365. 

72.  Norfolk,  etc.,  R.  Co.  v.  Nunnally,  88 
Va.  546,  14  S.  E.  367. 
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and  the  fact  that  the  master  has  purchased  a  completed  and  presumably 
tested  structure  from  another  does  not  relieve  hiin  of  the  obligation  to  take 
reasonable  care  to  know  or  ascertain  the  safety  of  its  design  and  construction, 
and  he  will  be  charged  with  knowledge  of  defects  which  a  competent  examination 
would  have  disclosed.'^ 

(ii)  Oppoetunity  to  Remedy  Defects.  Actual  or  constructive  knowledge 
by  a  master  of  the  defective  condition  of  his  places  for  work,  machinery,  or 
appliances  does  not  make  him  liable  for  injuries  resulting  therefrom,  unless  he 
has  had  a  reasonable  opportunity,  after  acquiring  such  knowledge,  to  remedy  the 
defect.'*'^ 

e.  Inspection  by  Public  Authorities.  In  some  states  statutes  have  been 
enacted  providing  for  ofHcial  inspection  of  places  for  work,  machinery,  and 
appliances  in  certain  cases.'^^    But  such  an  inspection  and  test,  pursuant  to  a 


Where  two  hand-cars  collide,  and  the  patent 
injuries  to  one  of  them  are  serious,  and  such 
as  to  indicate  great  violence  in  the  collision, 
it  is  the  duty  of  the  railroad  company  to 
make  a  reasonable  examination  and  inspection 
to  see  if  there  are  no  latent  injuries.  Solo- 
mon R.  Co.  f.  Jones,  30  Kan.  601,  2  Pac.  657. 

Duty  to  inspect  track  after  violent  storm 
see  St.  Louis,  etc.,  R.  Co.  v.  George,  85  Tex. 
150,  19  S.  W.  1036. 

73.  Vosburgh  r.  Lake  Shore,  etc.,  R.  Co.,  9-1 
N.  Y.  374,  46  Am.  Rep.  148  [distinguishing 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311,  on  the  ground  that  there  defendant,  hav- 
ing no  knowledge  of  scaffold-building,  em- 
ployed .  a  builder  known  to  him  to  be  skilful 
and  experienced,  and  owed  to  no  one  the  duty 
of  inspection]. 

74.  Alabama.— U.  S.  Rolling  Stock  Co.  v. 
Weir,  96  Ala.  396,  11  So.  436;  Seaboard  Mfg. 
Co.  V.  Woodson,  94  Ala.  143,  10  So.  87,  98 
Ala.  378,  11  So.  733;  Wilson  v.  Louisville, 
etc.,  R.  Co.,  85  Ala.  269,  4  So.  701;  Mobile, 
etc.,  R.  Co.  V.  Holborn,  84  Ala.  133,  4  So.  146. 

Colorado. —  McKean  v.  Colorado  Fuel,  etc., 
Co.,  18  Colo.  App.  285,  71  Pac.  425. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Kent,  87 
Ga.  402,  13  S.  E.  502. 

Illinois. —  Indianapolis,  etc.,  R.  Co.  v.  Flan- 
igan,  77  111.  365;  Alabaster  Co.  v.  Lonergan, 
90  111.  App.  353;  Chicago,  etc.,  R.  Co.  r. 
Stites,  26  111.  App.  430. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Law, 
21  S.  W.  648,  14  Ky.  L.  Rep.  850. 

Michigan. —  Lyttle  v.  Chicago,  etc.,  R.  Co., 
84Mich.289,  47  N.  W.  571.  Compare  Fluhrer 
V.  Lake  Shore,  etc.,  R.  Co.,  121  Mich.  212,  80 
N.  W.  23. 

Minnesota. —  See  Kerrigan  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  407,  90  N.  W.  976,  in  which 
there  was  evidence  that  defendant  had  notice 
of  the  defect  in  time  to  have  repaired  it  be- 
fore the  accident,  and  it  was  held  liable. 

Missouri. —  Pavey  v.  St.  Louis,  etc.,  R.  Co., 
85  Mo.  App.  218. 

l^eio  Jersey. —  Fenderson  v.  Atlantic  City 
R.  Co.,  56  N.  J.  L.  708,  31  Atl.  767. 

iSlew  York. —  Hansen  v.  Schneider,  58  Hun 
60,  11  N.  Y.  Suppl.  347.  Compare  Murray  v. 
Usher,  117  N.  Y.  542,  23  N.  E.  564.  But  see 
contra,  Franck  v.  American  Tartar  Co.,  91 
N.  Y.  App.  Div.  571,  87  N.  Y.  Suppl.  219. 


Tennessee. —  Heald  v.  Wallace,  109  Tenn. 
346,  71  S.  W.  80. 

Texas. —  Manson  v.  Eddy,  3  Tex.  Civ.  App. 
148,  22  S.  W.  66.  Compare  Galveston,  etc., 
R.  Co.  V.  Templeton,  87  Tex.  42,  26  S.  W. 
1066,  in  which  the  defective  car  was  carried 
by  a  number  of  stations  at  which  it  could 
have  been  readily  inspected,  and  the  defect 
remedied. 

United  States. —  Johnson  v.  Armour,  18 
Fed.  490,  5  McCrary  629. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  253. 

Reasonable  time  a  question  for  jury. —  Lar- 
kin  V.  W^ashington  Mills  Co.,  45  N.  Y.  App. 
Div.  6,  61  N.  Y.  Suppl.  93. 

In  determining  what  is  a  reasonable  time 
for  making  the  repairs  and  changes  required, 
the  jury  should  consider  all  the  circum- 
stances, such  as  the  opportunity  for  making 
repairs,  and  the  frequency  with  which  the 
engine  was  used.  Lyttle  v.  Chicago,  etc.,  R. 
Co.,  84  Mich.  289,  47  N.  W.  571. 

Immediate  compliance  with  statutory  re- 
quirement necessary  see  Bartlett  Coal,  etc., 
Co.  r.  Roach,  68  111.  174. 

Whether  the  condition  of  apparatus  was 
permanently  dangerous,  or  only  became  so 
temporarily,  but  before  the  injured  servant 
was  put  to  work  there,  does  not  affect  the 
liability  of  the  master.  Hess  v.  Rosenthal, 
160  111.  621,  43  N.  E.  743. 

Sending  out  engine  known  to  be  defective. — 
A  railroad  company  is  not  relieved  from  lia- 
bility to  a  servant  for  negligence  in  sending 
him  out  with  a  defective  engine  simply  be- 
cause it  did  not  have  sufficient  time  to  repair 
it  after  notice  of  the  defect,  and  had  no  other 
engine  in  proper  condition  to  send  out. 
Greene  v.  Minneapolis,  etc.,  R.  Co.,  31  Minn. 
248,  17  N.  W.  378,  47  Am.  Rep.  785. 

Liability  of  receivers. — In  an  action  against 
the  receivers  of  a  railroad  company  for  in- 
juries resulting  from  the  defective  condition 
of  the  track,  where  it  is  not  sought  to  charge 
the  receivers  personally,  it  is  no  defense  tliat 
the  defect  existed  when  they  took  possession, 
and  that  they  had  not  been*  in  charge  a  suffi- 
cient time  to  enable  them  to  remedy  it.  Bon- 
ner r.  Mayfield,  82  Tex.  234,  18  S.  W.  305. 

75.  Statutes  construed  see  Spaulding  v. 
Tucker,  etc..  Cordage  Co.,  13  Misc.  (N.  Y.) 
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statute,  do  not  necessarily  relieve  the  master,  in  the  absence  of  notice  or  suspicion 
of  any  defect,  from  the  duty,  as  regards  a  servant,  of  making  further  tests  and 
the  certificate  of  a  factory  inspector,  approving  a  lire-escape,  does  not  relieve  the 
employer  from  liability  for  negligence  in  not  providing  a  safe  landing-place.'^''' 

f.  Operation  and  Effect.  Where  machinery  or  appliances  have  been  carefully 
tested  and  found  to  be  in  good  condition,  the  master  is  not  liable  for  injuries 
resulting  from  defects  which  were  not  disclosed  by  such  test."^^  But  to  excuse 
him  from  liability,  it  must  appear  not  only  that  the  inspector  was  competent,  but 
also  that  the  inspection  was  a  reasonably  careful  one;*^^  and  a  master,  by  having 
appliances  inspected  to  determine  whether  they  are  safe  and  fit  for  a  certain  use, 
does  not  relieve  himself  from  responsibility  to  a  servant  who  acting  under  orders 
devotes  them  to  a  use  totally  different  from  that  with  respect  to  which  such 
inspection  was  made.^*^ 

7.  Knowledge  by  Master  of  Defect  or  Danger  —  a.  Rule  Stated.  The 
master's  liability  for  injuries  to  a  servant  arising  from  defects  in  the  place  for 
work,  or  in  the  machinery  or  appliances,  is  dependent  upon  his  knowledge, 
actual  or  constructive,  of  such  defects.  If  he  knew  or  should  have  known,  by 
the  exercise  of  reasonable  care  and  diligence,  of  their  existence,  he  is  liable ; 
negligent  ignorance  is  equivalent  to  knowledge      but  if  he  had  no  knowledge 


398,  34  N.  Y.  Suppl.  237  (construing  Laws 
(1889),  c.  560,  as  amended  by  N.  Y.  Laws 
(1892),  e.  673);  Boehm  v.  Mace,  18  N.  Y. 
Suppl.  106  (construing  Laws  (1887),  c.  462, 
§  8). 

76.  Egan  v.  Dry  Dock,  etc.,  R.  Co.,  12  N.  Y. 
App.  Div.  556,  42  N.  Y.  Suppl.  188.  But 
compare  Foley  v.  Pettee  Mach.  Works,  149 
Mass.  294,  21  N.  E.  304,  4  L.  R.  A.  51,  con- 
struing Pub.  St.  c.  104,  §§  13,  22. 

77.  Johnson  v.  Steam  Gauge,  etc.,  Co.,  72 
Hun  (N.  Y.)  535,  25  N.  Y.  Suppl.  689. 

78.  O'Connor  t\  Illinois  Cent.  R.  Co.,  83 
Iowa  105,  48  N.  W.  1002  (in  which  the  car 
was  carefully  tested  before  its  derailment,  and 
found  in  good  condition,  and  was  found  in 
apparently  the  same  condition  after  the  ac- 
cident) ;  Atchison,  etc.,  R.  Co.  v.  Myers,  63 
Fed.  793,  11  C.  C.  A.  439. 

Inspection  of  material  before  use. — The  fact 
that  lumber  used  for  the  handles  of  hand-cars 
was  inspected  before  it  was  sent  to  the  shops 
for  use  does  not  relieve  the  company  from 
liability  if  it  is  defective.  Indiana,  etc.,  R. 
Co.  V.  Snyder,  140  Ind.  647,  39  N.  E.  912. 

79.  Cleveland,  etc.,  R.  Co.  v.  Ward,  147 
Ind.  256,  45  N.  E.  325,  46  N.  E.  462. 

80.  Stewart  v.  Toledo  Bridge  Co.,  15  Ohio 
Cir.  Ct.  601,  8  Ohio  Cir.  Dec.  454. 

81.  Master's  knowledge:  As  bearing  on 
duty  to  warn  servant  see  infra,  IV,  D,  1,  c. 
Of  absence  of  fellow  servant  from  post  of 
duty  see  infra,  IV,  G,  4,  a,  (ii),  (b),  (3). 
Of  dangers  in  methods  of  work  see  infra,  IV, 
C,  1,  a,  (vi).  Of  incompetency  of  fellow  ser- 
vant see  infra,  IV,  G,  4,  a,  (iii),  (r).  Of 
negligence  in  giving  orders  see  infra,  IV,  C, 
3,  b.  Of  violation  of  rules  see  infra,  IV, 
C,  2,  e. 

Servant's  contributory  negligence  see  infra, 
IV,  F,  2,  a,  (III). 

Servant's  knowledge  as  affecting  assump- 
tion of  risk  see  infra,  IV,  E,  5. 

Servant's  right  to  receive  warning  and  in- 
struction see  infra,  IV,  D,  2,  c. 
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82.  Colorado. —  Denver,  etc.,  R.  Co.  v. 
Smock,  23  Colo.  456,  48  Pac.  681;  Roche  v. 
Denver,  etc.,  R.  Co.,  19  Colo.  App.  204,  73  Pac. 
880. 

Georgia. —  Ocean  Steamship  Co.  v.  Mat- 
thews, 86  Ga.  418,  12  S.  E.  632;  Schmidt  v. 
Block,  76  Ga.  823. 

Indiana. —  Johnson  v.  Gebhauer^  159  Ind. 
271,  64  N.  E.  855;  Indianapolis,  etc.,  R.  Co. 
V.  Love,  10  Ind.  554. 

Indian  Territory. —  Purcell  Mill,  etc.,  Co.  f. 
Kirkland,  2  Indian  Terr.  169,  47  S.  W.  311. 

Iowa. —  King  v.  Chicago,  etc.,  R.  Co.,  108 
Iowa  748,  78  N.  W.  837. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Irwin, 
37  Kan.  701,  16  Pac.  146,  1  Am.  St.  Rep.  266; 
Atchison,  etc.,  R.  Co.  v.  Holt,  29  Kan.  149. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Chand- 
ler, 70  S.  W.  666,  24  Ky.  L.  Rep.  998,  72 
S.  W.  805,  24  Ky.  L.  Rep.  2035. 

Louisiana. —  Myhan  v.  Louisiana  Electric 
Light,  etc.,  Co.,  41  La.  Ann.  964,  6  So.  799, 
17  Am.  St.  Rep.  436,  7  L.  R.  A.  172. 

Maine. —  Buzzell  r.  Laconia  Mfg.  Co.,  48 
Me.  113,  77  Am.  Dec.  212. 

Massachusetts.  —  Keevan  v.  Walker,  172 
Mass.  56,  51  N.  E.  449. 

Minnesota. —  Gray  v.  Commutator  Co.,  85 
Minn.  463,  89  N.  W.  322. 

Missouri. —  O'Mellia  v.  Kansas  City,  etc., 
R.  Co.,  115  Mo.  205,  21  S.  W.  503;  Hamilton  v. 
Rich  Hill  Min.  Co.,  108  Mo.  364,  18  S.  W. 
977;  Mateer  v.  Missouri  Pac.  R.  Co.,  (1891) 
15  S.  W.  970;  Hester  v.  Jacob  Dold  Packing 
Co.,  84  Mo.  App.  451;  BuUmaster  v.  St. 
Joseph,  70  Mo.  App.  60. 

l^eiD  Jersey. — Carroll  v.  Tide-Water  Oil  Co., 
67  N.  J.  L.  679,  52  Atl.  275. 

ISlew  York. —  Keegan  v.  Western  R.  Corp., 
8  N.  Y.  175,  59  Am.  Dec.  476;  Spelman  v. 
Fisher  Iron  Co.,  56  Barb.  151. 

Ohio.  —  Werk  v.  Armburst,  7  Ohio  Dec. 
(Reprint)  544,  3  Cine.  L.  Bui.  866. 

TeiPas.— Smith  v.  Gulf,  etc.,  R.  Co.,  (Civ. 
App.  1901)  65  S.  W.  83;  Missouri,  etc.,  R. 
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thereof,  and  liis  ignorance  was  not  the  result  of  want  of  due  care,  he  is  not 
liable.«->^ 

b.  Effect  of  Statutes  Imposing:  Liability.  The  fact  that  a  liability  is  imposed 
upon  the  master  by  statute  for  negligence  of  its  agents  or  employees  does  not 


Co.  f.  Walker,  (Civ.  App.  1894)  26  S.  W. 
513;  Galveston,  etc.,  R,  Co.  v,  Templeton, 
(Civ.  App.  1894)  25  S.  W.  135. 

United  States. —  Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  476;  Palmer  v.  Denver,  etc.,  "R. 
Co.,  12  Fed.  392,  3  McCrary  635. 

Canada. — Webster  v.  Foley,  21  Can.  Sup. 
Ct.  580. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  243. 

Knowledge  of  defect  in  tool  furnished  fel- 
low servant. — Where  there  is  evidence  that  a 
fellow  servant  of  plaintiff  was  furnished  with 
a  defective  tool  by  the  master,  with  full 
notice  to  the  latter  of  the  defect,  and  that, 
by  the  use  of  the  tool  by  the  fellow  servant, 
plaintiff,  who  had  no  notice  of  the  defect, 
was  injured,  a  verdict  finding  the  master 
liable  will  be  sustained.  Savannah,  etc.,  R. 
Co.  r.  Pughsley,  113  Ga.  1012,  39  S.  E.  473. 

83.  Alabama. —  Clements  v.  Alabama  Great 
Southern  R.  Co.,  127  Ala.  166,  28  So.  643. 

Arkansas. —  Park  Hotel  Co.  v.  Lockhart,  59 
Ark.  465,  28  S.  W.  23 ;  St.  Louis,  etc.,  R.  Co. 
V.  Rice,  51  Ark.  467,  11  S.  W.  699,  4  L.  R.  A. 
173;  St.  Louis,  etc.,  R.  Co.  v.  Gaines,  46  Ark. 
555 ;  St.  Louis,  etc.,  R.  Co.  r.  Harper,  44  Ark. 
524. 

California. —  Malone  v.  Hawley,  46  Cal.  409. 

Colorado. —  Colorado  Cent.  R.  Co.  v.  Ogden, 
3  Colo.  499. 

Connecticut. —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  548. 

District  of  Columbia. —  Hayzel  V.  Columbia 
R.  Co.,  19  App.  Cas.  359. 

Illinois. —  East  St.  Louis  Packing,  etc.,  Co. 
V.  Hightower,  92  111.  139;  Chicago,  etc.,  R. 
Co.  V.  Piatt,  89  111.  141 ;  Richardson  r.  Cooper, 
88  111.  270 ;  Columbus,  etc.,  R.  Co.  v.  Troesch, 
68  111.  545,  18  Am.  Rep.  578;  Baltimore,  etc., 
R.  Co.  V.  Greer,  103  111.  App.  448;  Illinois 
Cent.  R.  Co.  v.  Schumann,  101  111.  App.  668; 
Chicago,  etc.,  R.  Co.  v.  Merriman,  86  111.  App. 
454,  95  111.  App.  628;  Myers  v.  American 
Steel  Barge  Co.,  64  111.  App.  187;  Illinois 
Cent.  R.  Co.  V.  Barslow,  55  111.  App.  203; 
Illinois  Cent.  R.  Co.  v.  Harris,  53  111.  App. 
592;  Chicago,  etc.,  R.  Co.  v.  Dixon,  49  111. 
App.  292 ;  Louisville,  etc.,  R.  Co.  v.  Allen,  47 
111.  App.  465 ;  Chicago,  etc.,  R.  Co.  v.  Stites, 
20  111.  App.  648. 

Indiana.  —  Pennsylvania  Co.  V.  Congdon, 
134  Ind.  226,  33  N.  E.  795,  39  Am.  St.  Rep. 
251;  Wabash,  etc.,  R.  Co.  v.  Locke,  112  Ind. 
404,  14  N.  E.  391,  2  Am.  St.  Rep.  193. 

Iowa. —  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
68  Iowa  37,  25  N.  W.  918. 

Kansas. —  Lanyon  Zinc  Co.  v.  Bell,  64  Kan. 
739,  68  Pac.  609;  Atchison,  etc.,  R.  Co.  r. 
Taylor,  60  Kan.  758,  57  Pac.  973;  Atchison, 
etc.,  R.  Co.  17.  Swarts,  58  Kan.  235,  48  Pac. 
953;  Carruthers  v.  Chicago,  etc.,  R.  Co.,  55 
Kan.  600,  40  Pac.  915;  Atchison,  etc.,  R.  Co. 
V.  Ledbetter,  34  Kan.  326,  8  Pac.  411;  Atchi- 


son, etc.,  R.  Co.  V.  Wagner,  33  Kan.  660,  7 
Pac.  204;  Atchison,  etc.,  R.  Co.  v.  Holt,  29 
Kan.  149;  Cherokee,  etc..  Coal,  etc.,  Co.  v. 
Britton,  3  Kan.  App.  292,  45  Pac.  100. 

Kentucky. —  Bogenschutz  v.  Smith,  84  Ky. 

330,  1  S.  W.  578. 

Maine. —  Nason  v.  West,  78  Me.  253,  3  Atl. 
911  ;  Hull  V.  Hall,  78  Me.  114,  3  Atl.  38. 

Massachusetts. — -Reed  v.  Boston,  etc.,  R. 
Co.,  164  Mass.  129,  41  N.  E.  64;  Ladd  v.  New 
Bedford  R.  Co.,  119  Mass.  412,  20  Am.  Rep. 

331.  See  also  Vallie  v.  Hall,  184  Mass.  358, 
68  N.  E.  829. 

Michigan. —  Loranger  v.  Lake  Shore,  etc., 
R.  Co.,  104  Mich.  80,  62  N.  W.  137;  Miller  v. 
Chicago,  etc.,  R.  Co.,  90  Mich.  230,  51  N.  W. 
370. 

Minnesota. —  Doyle  v.  St.  Paul,  etc.,  R.  Co., 
42  Minn.  79,  43  N.  W.  787. 

Missouri. —  O'Mellia  v.  Kansas  City,  etc., 
R.  Co.,  115  Mo.  205,  21  S.  W.  503;  Covey  v. 
Hannibal,  etc.,  R.  Co.,  86  Mo.  635 ;  Glasscock 
V.  Swofford  Bros.  Dry  Goods  Co.,  106  Mo. 
App.  657.  80  S.  W.  364,  (App.  1903)  74 
S.  W.  1039;  Hester  v.  Jacob  Dold  Packing 
Co.,  84  Mo.  App.  451;  Breen  v.  St.  Louis 
Cooperage  Co.,  50  Mo.  App.  202;  McDonald 
V.  Crystal  Plate-Glass  Co.,  9  Mo.  App.  577. 

Nebraska. —  Cudahy  Packing  Co.  v.  Roy, 
(1904)  99  N.  W.  231;  Lincoln  St.  R.  Co.  v. 
Cox,  48  Nebr.  807,  67  N.  W.  740;  George  H. 
Hammond  Co.  v.  Johnson,  38  Nebr.  244,  56 
N.  W.  967. 

Neio  Hampshire. —  Dube  v.  Gay,  69  N.  H. 
670,  46  Atl.  1049. 

Neio  Jersey. —  Carrington  v.  Mueller,  65 
N.  J.  L.  244,  47  Atl.  564 ;  Bien  v.  Unger,  64 
N.  J.  L.  596,  46  Atl.  593 ;  Essex  County  Elec- 
tric Co.  V.  Kelly,  57  N.  J.  L.  100,  29  Atl.  427. 

Neio  YorA;.— Stackpole  v.  Wray,  99  N.  Y. 
App.  Div.  262,  90  N.  Y.  Suppl.  1045;  Artis 
V.  Buffalo,  etc.,  R.  Co.,  3  N.  Y.  App.  Div.  1. 
37  N.  Y.  Suppl.  977,  38  N.  Y.  Suppl.  42; 
Mickee  v.  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.,  77  Hun  559,  28  N.  Y.  Suppl.  918; 
Moran  v.  Racine  Wagon  Co.,  74  Hun  454,  26 
N.  Y.  Suppl.  852;  Doing  v.  New  York,  etc., 
R.  Co.,  73  Hun  270,  26  N.  Y.  Suppl.  405; 
Faulkner  v.  Erie  R.  Co.,  49  Barb.  324;  McMil- 
lan V.  Saratoga,  etc.,  R.  Co.,  20  Barb.  449; 
Hotis  V.  New  York  Cent.,  etc.,  R.  Co.,  2  Silv. 
Sup.  598,  6  N.  Y.  Suppl.  605;  Anderson  v. 
New  Jersey  Steamboat  Co.,  7  Rob.  611;  Mc- 
Enanny  v.  Kyle,  14  Daly  268,  8  N.  Y.  St.  358; 
Nelson  v.  Dubois,  11  Daly  127;  Kunz  v. 
Stuart,  1  Daly  431 :  Quinn  r.  Fish,  6  Misc. 
105,  26  N.  Y.  Suppl.'  10;  Klupp  v.  United  Ice 
Lines,  15  N.  Y.  Suppl.  597  [affirmed  in  133 
N.  Y.  666,  31  N.  E.  624]  ;  Martin  v.  Cook,  14 
N.  Y.  Suppl.  329  [affirmed  in  142  N.  Y.  654, 
37  N.  E.  569]. 

North  Dakota. —  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  D.  432,  101  N.  W.  183. 

Ohio. —  Mad  River,  etc.,  R.  Co.  v.  Barber,  5 
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affect  the  rule  that  he  is  not  liable  for  injuries  to  a  servant  caused  by  defects  in 
machinery  or  appliances  of  which  he  has  neither  actual  nor  constructive  knowl- 
edge.^* If,  however,  the  master  has  failed  to  comply  with  a  positive  requirement 
as  to  the  construction  of  his  appliances,  the  servant  need  not  show  knowledge  on 
liis  part  that  he  has  not  complied  with  the  rule.^^ 

e.  Structural  Defects.  Where  the  defect  in  an  appliance  is  shown  to  be 
structural  and  is  of  such  a  character  as  renders  it  unsafe  it  may  be  inferred  that  the 
employer  was  aware  of  the  defect  and  an  employee  wlio  has  been  injured  by  such 
an  appliance  need  not  show  that  the  master  knew  that  it  was  defective.^®  But  if 
a  particular  structure,  macliine,  or  appliance  is  without  fault  as  to  plan,  mode  of 
construction,  and  character  of  material,  so  that  it  was  originally  sufficient  for  all 
the  purposes  for  which  it  was  designed,  and  if  the  master  lias  it  afterward  properly 
inspected  by  competent  and  skilful  men,  w4io  exercise  ordinary  diligence  to  keep 
it  in  repair,  the  master  has  discharged  his  duty,  and  is  not  liable  to  a  servant  for 
an  injury  received  by  reason  of  a  defect  therein,  unless  it  is  shown  that  he  had 
knowledge  of  such  defect,  and  failed  to  remedy  it.^^ 

d.  Hidden  or  Improbable  Dangers.  While  there  is  a  presumption  that  a 
master,  having  knowledge  of  defects  in  the  place  for  work,  or  in  the  machinery 
or  appliances,  has  knowledge  of  the  consequences  which  may  result  therefrora,^^ 


Ohio  St.  541,  67  Am.  Dec.  312;  Record  ?;. 
Dean,  11  Ohio  Cir.  Dec.  808. 

Pennsylvania.  —  Purdy  v.  Westinghouse 
Electric  Co.,  197  Pa.  St.  257,  47  Atl.  237,  80 
Am.  St.  Rep.  816,  51  L.  R.  A.  881;  McMullen 
V.  Carnegie,  158  Pa.  St.  518,  27  Atl.  1043,  23 
L.  R.  A.  448 ;  Bradbury  v.  Kingston  Coal  Co., 
157  Pa.  St.  231,  27  Atl.  400 ;  Mensch  v.  Penn- 
sylvania R.  Co.,  150  Pa.  St.  598,  25  Atl.  31, 
17  L.  R.  A.  450. 

South  Carolina. —  Branch  v.  Port  Royal, 
etc.,  R.  Co.,  35  S.  C.  405,  14  S.  E.  808 ;  Gunter 
V.  Graniteville  Mfg.  Co.,  15  S.  C.  443. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  El- 
liott, 1  Coldw.  611,  78  Am.  Dec.  506. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Henry,  75 
Tex.  220,  12  S.  W.  828;  Gulf,  etc.,  R.  Co.  v. 
Pettis,  69  Tex.  689,  7  S.  W.  93;  Missouri 
Pac.  R.  Co.  V.  Lyde,  57  Tex.  505.  But  see 
Smith  V.  Gulf,  etc.,  R.  Co.,  (Civ.  App.  1901) 
65  S.  W.  83. 

Utah.—  Allen  v.  Union  Pac.  R.  Co.,  7  Utah 
239,  26  Pac.  297. 

West  Virginia. —  Johnson  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  73,  14  S.  E.  432. 

Wisconsin. —  Ballou  v.  Chicago,  etc.,  R.  Co., 
54  Wis.  257,  11  N.  W.  559,  41  Am.  Rep.  31. 

United  States. —  Erskine  v.  Chino  Valley 
Beet-Sugar  Co.,  71  Fed.  270;  Bean  v.  Oceanic 
Steam  Nav.  Co.,  24  Fed.  124;  Thompson  v. 
Chicago,  etc.,  R.  Co.,  18  Fed.  239,  5  McCrary 
542;  The  Rheola,  7  Fed.  781;  Haugh  v. 
Texas,  etc.,  R.  Co.,  11  Fed.  Cas.  No.  6,221,  2 
N.  Y.  Wklv.  Dig.  174. 

Canada.— J SLTvis  v.  May,  26  U.  C.  C.  P.  523. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  243. 

84.  Statutes  construed. —  Solomon  R.  Co.  v. 
Jones,  30  Kan.  601,  2  Pac.  657  (construing 
Comp.  Laws  (1879),  p.  784,  par.  29)  ;  Elliott 
V.  St.  Louis,  etc.,  R.  Co.,  67  Mo.  272  (constru- 
ing 1  Wagner  St.  p.  520,  §  3 ) . 

Statute  creating  prima  facie  presumption 
of  knowledge  see  Pittsburgh,  etc.,  R.  Co.  v. 
Thompson,  82  Fed.  720,  72  C.  C.  A.  333,  eon- 
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struing  Ohio  Act,  April  2,  1890   (87  Ohio 
Laws,  p.  149) . 

85.  St.  Louis,  etc.,  R.  Co.  v.  Neal,  (Ark. 
1903)  78  S.  W.  220,  construing  the  rule  of 
the  interstate  commerce  commission,  made 
pursuant  to  27  U.  S.  St.  at  L.  531  [U.  S. 
Comp.  St.  (1901)  p.  3175],  as  to  the  maxi- 
mum variation  from  the  standard  height  of 
draw-bars  to  be  allowed  between  the  draw- 
bars of  empty  and  loaded  cars. 

86.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Davis,  54  Ark.  389,  15  S.  W.  895,  26  Am.  St. 
Rep.  48. 

Illinois. —  Edward  Hines  Lumber  Co.  v. 
Ligas,  172  111.  315,  50  N.  E.  225,  64  Am.  St. 
Rep.  38;  Chicago,  etc.,  R.  Co.  v.  Hines,  132 
111.  161,  23  N.  E.  1021,  22  Am.  St.  Rep.  515; 
Crown  Coal  Co.  v.  Hiles,  43  111.  App.  310. 

Indiana. —  Standard  Oil  Co.  v.  Bowker,  141 
Ind.  12,  40  N.  E.  128.  j 

Iowa. —  Greenleaf  v.  Illinois  Cent.  R.  Co.,  j 
29  Iowa  14,  4  Am.  Rep.  181. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Carey, 
(1897)  49  Pac.  662.  ! 

Massachusetts. —  Donahue  v.  Drown,  154 
Mass.  21,  27  N.  E.  675.  ' 

Michigan. —  Morton  V.  Detroit,  etc.,  R.  Co., 
81  Mich.  423,  46  N.  W.  Ill;  Broderick  v.  De- 
troit Union  R.  Station,  etc.,  Co.,  56  Mich.  261, 
22  N.  W.  802,  56  Am.  Rep.  382. 

Pennsylvania. —  Finnerty  v.  Burnham,  205 
Pa.  St.  305,  54  Atl.  996. 

United  States. — Union  Pac.  R.  Co.  v.  James, 
56  Fed.  1001,  6  C.  C.  A.  217. 

England. —  Watting  v.  Oastler,  L.  R.  6 
Exch.  73,  40  L.  J.  Exch.  43,  23  L.  T.  Rep. 
N.  S.  815,  19  Wkly.  Rep.  388. 

See    34    Cent.    Dig.    tit.    "Master  and 
Servant,"  §  245. 

87.  Warner  v.  Erie  R.  Co.,  39  N.  Y.  468; 
Simpson  v.  Pittsburgh  Locomotive  Works, 
139  Pa.  St.  245,  21  Atl.  386;  Gohen  v.  Texas 
Pac.  R.  Co.,  10  Fed.  Cas.  No.  5,507. 

88.  Pennsylvania  Coal  Co.  v.  Kelly,  54  111. 
App.  622;  Ryan  v.  Fowler,  24  N.  Y.  410,  82  | 
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and  will  be  held  liable  for  injaries  to  a  servant  resulting  from  known  or  probable 
dangers,^^  yet  he  is  not  liable  for  the  result  of  hidden  or  improbable  dangers,  of 
which  he  did  not  have,  and,  by  the  exercise  of  reasonable  care,  could  not  obtain, 
knowledge.^^  But  facts  which  do  not  necessarily  operate  to  charge  a  servant 
with  notice  of  the  danger  arising  from  the  defective  condition  of  machinery  may 
operate  to  charge  the  master  with  such  notice,  since  the  obligation  upon  each 
arising  from  the  mere  knowledge  of  the  defective  condition  is  not  alike.^^ 

e.  Latent  Defects.  A  master  is  not  liable  for  injuries  resulting  to  a  servant 
by  reason  of  latent  defects  of  which  he  was  ignorant,  and  which  could  not  be 
discovered  in  the  exercise  of  reasonable  care  and  diligence.^^ 


Am.  Dec.  315;  Levy  v.  Rosenblatt,  21  Pa. 
Super.  Ct.  543. 

89.  Illinois. —  St.  Louis  Consol.  Coal  Co.  v. 
Haenni,  146  111.  614,  35  N.  E.  162;  Kevvanee 
Boiler  Co.  v.  Erickson,  78  111.  App.  35. 

Indiana. —  East  Chicago  Iron,  etc.,  Co.  v. 
Williams,  17  Ind.  App.  573,  47  N.  E.  26. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Semones,  51  S.  W.  612,  21  Ky.  L.  Rep.  444. 

Missouri. — Hysell  v.  Swift,  78  Mo.  App.  39. 

New  York. —  Pantzar  v.  Tilly  Foster  Iron 
Min.  Co.,  99  N.  Y.  368,  2  N.  E.  24;  Latorre 
t'.  Central  Stamping  Co.,  9  N.  Y.  App.  Div. 
145,  41  N.  Y.  Suppl.  99;  Dunn  v.  Council,  21 
Misc.  295,  47  N.  Y.  Suppl.  185  \_affirming  20 
Misc.  727,  46  N.  Y.  Suppl.  684]. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Holm,  1  Tex. 
Civ.  App.  36,  21  S.  W.  942. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  232,  247. 

The  master  must  keep  pace  with  scientific 
development  as  it  affects  his  business,  and 
keep  himself  and  his  foreman  informed  of 
latent  danger,  even  though  it  be  scientific  in- 
formation, if  it  be  readily  attainable.  Hysell 
V.  Swift,  78  Mo.  App.  39. 

90.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  r. 
Duffey,  35  Ark.  602. 

Illinois. —  Morris  v.  Gleason,  1  111.  App. 
510. 

Iowa. —  Kitteringham  v.  Sioux  City,  etc., 
R.  Co.,  62  Iowa  285,  17  N.  W.  585. 

J/ame.— Hull  v.  Hall,  78  Me.  114,  3  Atl. 
38, 

Minnesota. —  Doyle  v.  St.  Paul,  etc.,  R. 
Co.,  42  Minn.  79,  43  K  W.  787. 

Missouri. — Lawless  v.  Laclede  Gaslight  Co., 
72  Mo.  App.  679. 

New  York. —  Burns  v.  Matthews,  146  N.  Y. 
386,  40  N.  E.  731;  Farrell  v.  Middletown, 
56  N.  Y.  App.  Div.  525,  67  N.  Y.  Suppl.  483; 
Benfield  r.  Vacuum  Oil  Co.,  75  Hun  209,  27 
N.  Y.  Suppl.  16;  Kelley  v.  Forty-second  St., 
etc.,  R.  Co.,  58  Hun  93,  11  N.  Y.  Suppl.  344; 
Kranz  v.  Long  Island  R.  Co.,  49  Hun  608, 
1  N.  Y.  Suppl.  751. 

North  Carolina. —  Whitson  v.  Wrenn,  134 
N.  C.  86,  46  S.  E.  17. 

Ohio. —  Maitland  v.  Cleveland,  etc.,  R.  Co., 
5  Ohio  S.  &  C.  PI.  Dec.  636,  7  Ohio  K  P.  353. 

Pennsylvania. —  Allison  Mfg.  Co.  v.  Mc- 
Cormick,  118  Pa.  St.  519,  12  Atl.  273,  4  Am. 
St.  Rep.  613. 

Texas. —  Trinity  County  Lumber  Co.  V. 
Denham,  85  Tex.  56,  19  S.  W.  1012. 

Wisconsin. —  Schultz  v.   Chicago,  etc.,  R. 


Co.,  67  Wis.  616,  31  N.  W.  321,  58  Am. 
Rep.  881. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  232,  247. 

Compare  Jennings  v.  Tacoma  R.,  etc.,  Co., 
7  Wash.  275,  34  Pac.  937. 

91.  Union  Show  Case  Co.  v.  Blindauer,  75 
111.  App.  358. 

92.  Alabama. —  Southern  Car,  etc.,  Co.  v. 
Jennings,  137  Ala.  247,  34  So.  1002;  Kansas 
City,  etc.,  R.  Co.  v.  Webb,  97  Ala.  157,  11 
So.  888. 

California. —  McCall  v.  Pacific  Mail  Steam- 
ship Co.,  123  Cal.  42,  55  Pac.  706. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Mc- 
Comas,  7'  Colo.  App.  121,  42  Pac.  676. 

Georgia. — Atlantic,  etc.,  R.  Co.  v.  Rey- 
nolds, 117  Ga.  47,  43  S.  E.  456;  Baxley  v. 
Satilla  Mfg.  Co.,  114  Ga.  720,  40  S.  E.  730; 
Georgia  R.,  etc.,  Co.  v.  Nelms,  83  Ga.  70,  9 
S.  E.  1049,  20  Am.  St.  Rep.  308;  Central  R. 
Co.  V.  Freeman,  75  Ga.  331;  Central  R.,  etc., 
Co.  V.  Kenny,  58  Ga.  485. 

Illinois. —  Indianapolis,  etc.,  R.  Co.  v.  Toy, 
91  111.  474,  33  Am.  Rep.  57;  Sanden  v.  Ban- 
non,  85  111.  App.  17;  Colfax  Coal,  etc.,  Co.  v. 
Johnson,  52  111.  App.  383;  Chicago,  etc.,  R. 
Co.  r.  Scheuring,  4  111.  App.  533. 

Indiana. —  Chestnut  r.  Southern  Indiana 
R.  Co.,  157  Ind.  509,  62  N.  E.  32;  Louis- 
ville, etc.,  R.  Co.  V.  Bates,  146  Ind.  564,  45 
N.  E.  108;  Indiana,  etc.,  R.  Co.  v.  Snvder, 
(1893)  32  N.  E.  1129. 

Kansas. —  See  Missouri,  etc.,  R.  Co.  v. 
Young,  4  Kan.  App.  219,  45  Pac.  963. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Hin- 
der, 30  S.  W.  399,  16  Ky.  L.  Rep.  841. 

Massachusetts. —  Girard  v.  Griswold,  177 
Mass.  57,  58  N.  E.  179;  Roughan  v.  Boston, 
etc..  Block  Co.,  161  Mass.  24,  36  N.  E.  461. 

Missouri. — Howard  v.  Missouri  Pac.  R.  Co., 
173  Mo.  524,  73  S.  W.  407;  Bohn  v.  Chicago, 
etc.,  R.  Co.,  106  Mo.  429,  17  S.  W.  580;  Cun- 
ningham V.  Journal  Co.,  95  Mo.  App.  47,  68 
S.  W.  592;  Breen  v.  St.  Louis  Cooperage  Co., 
50  Mo.  App.  202:  Moran  v.  Brown,  27  Mo. 
App.  487. 

Montana. —  Mulligan  v.  IMontana  Union  R. 
Co.,  19  Mont.  13o,  47  Pac.  795. 

New  York. —  Smith  v.  New  York  Cent., 
etc.,  R.  Co.,  164  N.  Y.  491,  58  N.  E.  655; 
Doyle  V.  White,  159  N.  Y.  548,  54  N.  E. 
1090  [affirming  9  N.  Y.  App.  Div.  521,  35 
N.  Y.  Suppl.  760,  41  N.  Y.  Suppl.  628];. 
Kaare  v.  Troy  Steel,  etc.,  Co.,  139  N.  Y.  369, 
34  N.  E.  901  ;•  Grant  v.  Pennsylvania,  etc., 
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f.  Constructive  Notice  —  (i)  In  General.  To  render  a  master  liable  for  an 
injury  to  a  servant,  caused  by  a  defect  in  the  place  of  work,  or  in  the  machinery 
or  appliances,  it  is  not  necessary  that  the  master  should  have  had  actual  knowl- 
edge of  the  defect;  but  it  is  sufficient  to  show  that  he  could  have  discovered  it  by 
the  exercise  of  reasonable,  proper,  and  ordinary  care  and  diligence  in  performing 
the  duties  of  master.^^ 

(ii)  Time  AND  Opportunity  Eon  Discovery  of  Defects.  A  master  will 
be  charged  with  constructive  notice  of  a  defect  which  has  existed  such  a  length 


Canal,  etc.,  Co.,  133  N.  Y.  657,  31  N.  E.  220; 
De  Graff  v.  New  York  Cent.,  etc.,  R.  Co.,  76 
N.  Y.  125;  La  Point  v.  Howland  Paper  Co., 
75  N.  Y.  App.  Div.  611,  77  N.  Y.  Suppl.  669; 
Stackpole  v.  Wray,  74  N.  Y.  App.  Div.  310, 
77  N.  Y.  Suppl.  633;  Hoskins  v.  Stewart,  57 
Hun  380,  10  N.  Y.  Suppl.  833;  Kelly  v. 
Hogan,  37  Misc.  761,  76  N.  Y.  Suppl.  913; 
Sullivan  v.  Poor,  32  Misc.  575,  66  N.  Y. 
Suppl.  409;  Prentice  v.  Wellsville,  21  N.  Y. 
Suppl.  820. 

North  Carolina. —  Martin  v.  Highland  Park 
Mfg.  Co.,  128  N.  C.  264,  38  S.  E.  876,  83 
Am.  St.  Rep.  671. 

Ohio. — Warner  v.  National  Malleable  Cast- 
ings Co.,  5  Ohio  S.  &  C.  PI.  Dec.  106,  7 
Ohio  N.  P.  331. 

Oregon. —  Nutt  v.  Southern  Pac.  Co.,  25 
Oreg.  291,  35  Pac.  653. 

Pennsylvania. — Alexander  v.  Pennsylvania 
Water  Co.,  201  Pa.  St.  252,  50  Atl.  991;  Mc- 
Avoy  ?;.  Philadelphia  Woolen  Co.,  140  Pa.  St. 
1,  21  Atl.  246;  Davis  v.  Spencer,  7  Lack. 
Leg.  N.  95. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Buch, 
27  Tex.  Civ.  App.  283,  65  S.  W.  681;  Pippin 
V.  Sherman,  etc.,  R.  Co.,  (Civ.  App.  1900) 
58  S.  W.  961;  The  Oriental  v.  Barclay,  16 
Tex.  Civ.  App.  193,  41  S.  W.  117;  Quintana 
V.  Consolidated  Kansas  City  Smelting,  etc., 
Co.,  14  Tex.  Civ.  App.  347,  37  S.  W.  369. 

Vermont. —  Noyes  v.  Smith,  28  Vt.  59,  65 
Am.  Dec.  222. 

West.  Virginia. —  Skidmore  v.  West  Vir- 
ginia, etc.,  R.  Co.,  41  W.  Va.  293,  23  S.  E. 
713. 

United  States. —  Killman  v.  Robert  Palmer, 
etc..  Shipbuilding,  etc.,  Co.,  102  Fed.  224,  42 
C.  C.  A.  281;  The  Flowergate,  31  Fed.  762; 
The  Lizzie  Frank,  31  Fed.  477. 

England. —  Hanrahan  v.  Ardnamult  Steam- 
ship Co.,  L.  R.  22  Ir.  55. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  233,  246. 

Instrumentalities  belonging  to  third  parties 
within  rule  see  Sack  v.  Dolese,  137  HI.  129,  27 
N.  E.  62. 

93.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Higgins,  53  Ark.  458,  14  S.  W.  653. 

Georgia. —  Ocean  Steamship  Co.  v.  Mat- 
thews, 86  Ga.  418,  12  S.  E.  632. 

Illinois. —  Momence  Stone  Co.  v.  Turrell, 
205  111.  515,  68  N.  E.  1078  [affirming  106  111. 
App.  160] ;  Chicago,  etc.,  R.  Co.  v.  Rung,  104 
111.  641;  Toledo,  etc.,  R.  Co.  v.  Conroy,  61 
111.  162;  Montgomery  Coal  Co  v.  Barringer, 
109  111.  App.  185;  McLean  County  Coal  Co. 
V.  Simpson,  97  111.  App.  21  [affirmed  in  196 
111.  258,  63  N.  E.  626]  ;  Western  Tube  Co.  v. 
Polobinski,  94  111.  App.  640  [affirmed  in  192 
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111.  113,  61  N.  E.  451];  Pioneer  Cooperage 
Co.  V.  Romanowicz,  85  111.  App.  407  [af- 
firmed in  186  111.  9,  57  N.  E.  864]  ;  Chicago, 
etc.,  R.  Co.  V.  Driscoll,  70  111.  App.  91. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Mc- 
Henry,  10  Ind.  App.  525,  37  N.  E.  186. 

Iowa. —  King  v.  Chicago,  etc.,  R.  Co.,  108 
Iowa  748,  78  N.  W.  837;  Muldowney  v.  Illi- 
nois Cent.  R.  Co.,  36  Iowa  462;  Deppe  v. 
Chicago,  etc.,  R.  Co.,  36  Iowa  52. 

Massachusetts. — See  Regan  v.  Donovan,  159 
Mass.  1,  33  N.  E.  702. 

Minnesota. —  Gray  v.  Commutator  Co.,  85 
Minn.  463,  89  N.  W.  322;  Munch  v.  Great 
Northern  R.  Co.,  75  Minn.  61,  77  N.  W.  541. 
Compare  James  v.  Northern  Pac.  R.  Co.,  46 
Minn.  168,  48  N.  W.  783. 

Missouri. —  Mateer  v.  Missouri  Pac.  R.  Co., 
(1891)  15  S.  W.  970;  Glasscock  v.  Swafford 
Bros.  Dry  Goods  Co.,  106  Mo.  App.  657,  80 
S.  W.  364,  (App.  1903)  74  S.  W.  1039;  Her- 
bert V.  Mound  City  Boot,  etc.,  Co.,  90  Mo. 
App.  305;  Dedrick  V.  Missouri  Pac.  R.  Co., 
21  Mo.  App.  433. 

Nebraska. —  Sioux  City,  etc.,  R.  Co.  v.  Fin- 
layson,  16  Nebr.  578,  20  N.  W.  860,  49  Am. 
Rep.  724. 

New  York. —  Benzing  v.  Steinway,  iOl 
N.  Y.  547,  5  N.  E.  449;  Butler  v.  New  York, 
etc.,  R.  Co.,  42  N.  Y.  App.  Div.  280,  58 
N.  Y.  Suppl.  1061;  Dunn  v.  Connell,  21  Misc. 
295,  47  N.  Y.  Suppl.  185  [affirming  20  Misc. 
727,  46  N.  Y.  Suppl.  684] ;  Cielfield  v.  Brown- 
ing, 9  Misc.  98,  29  N.  Y.  Suppl.  710;  Haug 
V.  Rissner,  4  N.  Y.  St.  644. 

Ohio. —  Columbus,  etc.,  R.  Co.  v.  Erick,  51 
Ohio  St.  146,  37  N.  E.  128,  construing  87 
Laws  149. 

Pennsylvania. —  Newton  v.  Vulcan  Iron 
Works,  199  Pa.  St.  646,  49  Atl.  339. 

Tennessee. —  Morriss  v.  Bowers,  105  Tenn. 
59,  58  S.  W.  328. 

Texas. —  Texas,  etc.,  R.  Co.  v.  McAtee,  61 
Tex.  695;  Houston,  etc.,  R.  Co.  v.  Myers, 
55  Tex.  110. 

Vermont. —  Houston  v.  Brush,  66  Vt.  331, 
29  Atl.  380. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  248,  249. 

Facts  held  not  to  show  constructive  notice 
see  Bauer  v.  American  Car,  etc.,  Co.,  131 
Mich.  537,  94  N.  W.  9;  James  v.  Northern 
Pac.  R.  Co.,  46  Minn.  168,  48  N.  W.  783; 
Schulz  V.  Rohe,  149  N.  Y.  132,  43  N.  E. 
420;  Kern  v.  De  Castro,  etc..  Sugar  Refining 
Co.,  125  N.  Y.  50,  25  N.  E.  1071  [reversing 
5  N.  Y.  Suppl.  548] ;  Connors  v.  Elmira,  etc., 
R.  Co.,  92  Hun  (N.  Y.)  339,  36  N.  Y.  Suppl. 
926;  Loonam  v.  Brockway,  3  Rob.  (N.  Y.) 
74. 
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of  time  that  it  must  have  been  discovered,  in  the  exercise  of  ordinary  and  rea- 
sonable care  and  diHgence  on  his  part.^'^  How  long  a  defect  must  have  existed  to 
charge  the  master  witii  notice  is  generally  a  question  of  fact,  depending  upon  the 
facts  and  circumstances  of  the  particular  case.^^ 

(ill)  Notice  to  Servants  or  Aoents.^^  Notice  to  a  fellow  servant,^  or  to 
a  servant  or  agent  who  has  no  control  or  supervision  over  the  place  of  work, 
machinery,  or  appliances,  the  defective  condition  of  which  cause  the  injury  com- 
plained of,^^  does  not  charge  the  master  with  constructive  notice.  But  notice  to 
a  servant  or  agent  who  stood  in  tlie  position  of  a  vice-principal,  and  who  was 
charged  with  those  duties  of  the  master,  the  neglect  of  which  occasioned  the 
injury,  is  notice  to  the  master      and  if  such  representative,  instead  of  perform- 


94.  Illinois. —  Monmouth  Min.,  etc.,  Co.  r. 
Erling,  148  111.  521,  36  N.  E.  117,  39  Am. 
St.  Rep.  187  [affirming  45  111.  App.  411]  ; 
McLean  County  Coal  Co.  v.  Simpson,  97  III. 
App.  21  [affirmed  in  196  111.  258,  63  N.  E. 
626]. 

Indiana. — Baltimore,  etc.,  K.  Co.  v.  Spauld- 
ing,  21  Ind.  App.  323,  52  N.  E.  410. 

Iowa. —  Cushman  v.  Carbondale  Fuel  Co., 
116  Iowa  618,  88  N.  W.  817. 

Massachusetts. —  Sweat  v.  Boston,  etc.,  R. 
Co.,  156  Mass.  284,  31  N.  E.  296. 

Minnesota. —  Fav  r.  xuinneapolis,  etc.,  R. 
Co.,  30  Minn.  231,'  15  N.  W.  241. 

Missouri. —  Houts  v.  St.  Louis  Transit  Co., 
108  Mo.  App.  686,  84  S.  W.  161. 

'Neio  York. —  Stapf  v.  Loewer's  Gambrinus 
Brewing  Co.,  1  N.  Y.  App.  Div.  405,  37  N.  Y. 
Suppl.  256;  Haskins  v.  ISlew  York  Cent.,  etc., 
R.  Co.,  79  Hun  159,  29  N.  Y.  Suppl.  274; 
Van  Tassell  v.  New  York,  etc.,  R.  Co.,  1  Misc. 
299,  20  N.  Y.  Suppl.  708;  Sutton  v.  New 
York,  etc.,  R.  Co.,  21  N.  Y.  Suppl.  312. 

Wisconsin. —  Paine  v.  Eastern  R.  Co.,  91 
Wis.  340,  64  N.  W.  1005. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  250. 

95.  Illinois. —  Chicago,  etc.,  R.  Co.  v. 
Maronev,  170  111.  520,  48  N.  E.  953,  62  Am. 
St.  Rep.  396  [affirming  67  III.  App.  618]; 
Chicago,  etc.,  R.  Co.  v.  Delaney,  169  III.  581, 
48  N.  E.  476  [affirming  68  111.  App.  307]. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Fry,  131 
Ind.  319,  28  N.  E.  989. 

Missouri. —  Goodrich  v.  Kansas  City,  etc., 
R.  Co.,  152  Mo.  222,  53  S.  W.  917. 

New  York. —  Peet  V.  H.  Remington,  etc.. 
Pulp,  etc.,  Co.,  86  N.  Y.  App.  Div.  101,  83 
N.  Y.  Suppl.  524;  Page  v.  Naughton,  63 
N.  Y.  App.  Div.  377,  71  N.  Y.  Suppl.  503. 

Rhode  Island. —  Burke  v.  National  India 
Rubber  Co.,  21  R.  1.  446,  44  Atl.  307. 

Virginia. —  Binns  v.  Richmond,  etc.,  R.  Co., 
88  Va.  891,  14  S.  E.  701. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  250. 

96.  Construction  of  rules  see  infra,  IV,  C, 
2,  f. 

97.  A  labama. —  Smoot  V.  Mobile,  etc.,  R. 
Co.,  67  Ala.  13. 

Illinois. —  Richardson  V.  Cooper,  88  HI. 
270;  Chicago,  etc.,  R.  Co.  v.  Merriman,  95 
111.  App.  628. 

Indiana. —  Indiana,  etc.*  R.  Co.  v.  Snyder, 
(1893)  32  N.  E.  1129. 


Michigan. —  Bauer  v.  American  Car,  etc., 
Co.,  132  Mich.  537,  94  N.  W.  9. 

Missouri. —  Brown  v.  Hershey  Land,  etc., 
Co.,  65  Mo.  App.  162. 

Pennsylvania. —  McKenna  v.  Martin,  etc.. 
Paper  Co.,  176  Pa.  St.  306,  35  Atl.  131. 

United  States. —  Kidwell  v.  Houston,  etc., 
K.  Co.,  13  Fed.  Cas.  No.  7,757,  3  Woods 
313. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  251. 

98.  Buchanan  i\  Rome,  etc.,  R.  Co.,  10 
N.  Y.  St.  326;  Galveston,  etc.,  R.  Co.  v. 
Gormlev,  91  Tex.  393,  43  S.  W.  877,  66  Am. 
St.  Rep\  894  [reversing  (Civ.  App.  1897)  42 
S.  W.  314] ;  St.  Louis  Southwestern  R.  Co. 
V.  Threat,  12  Tex.  Civ.  App.  375,  34  S.  W. 
152.  But  see  Chicago,  etc.,  R.  Co.  v.  Cullen, 
187  111.  523,  58  N.  E.  455  [affirming  87  111. 
App.  374] ;  Allison  v.  Western  North  Caro- 
lina R.  Co.,  64  N.  C.  382. 

99.  California. —  Elledge  v.  National  City, 
etc.,  R.  Co.,  100  Cal.  282,  34  Pac.  720,  38 
Am.  St.  Rep.  290. 

Georgia. —  Krogg  V.  Atlanta,  etc.,  R.  Co., 
77  Ga.  202,  4  Am.  St.  Rep.  77. 

Illinois. —  Riverton  Coal  Co.  v.  Shepherd, 
207  III.  395,  69  N.  E.  921  [affirming  111  111. 
App.  294];  Hess  v.  Rosenthal,  160  111.  621, 
43  N.  E.  743;  Sangamon  Coal  Min.  Co.  v. 
Wiggerhaus,  122  111.  279,  13  N.  E.  648; 
Quincy  Coal  Co.  v.  Hood,  77  HI.  68;  Chicago, 
etc.,  R.  Co.  V.  Jackson,  55  111.  492,  8  Am. 
Rep.  661;  Allen  B.  Wrisley  Co.  v.  Burke,  106 
III.  App.  30;  Union  Bridge  Co.  v.  Teehan,  92 
III.  App.  259  [affirmed  in  190  111.  374,  60 
N.  E.  533] ;  Falkenau  v.  Abrahamson,  66  111. 
App.  352;  Consolidated  Coal  Co.  v.  Scheiber, 
65  III.  App.  304. 

Indiana. —  Ft.  Wayne  v.  Christie,  156  Ind. 
172,  59  N.  E.  385;  Ohio,  etc.,  R.  Co.  v.  Stein, 
140  Ind.  61,  39  N.  E.  246;  Indiana  Iron  Co.  v. 
Cray,  19  Ind.  App.  565,  48  N.  E.  803.  But 
see  Columbus,  etc.,  R.  Co.  v.  Arnold,  31  Ind. 
174,  99  Am.  Dec.  615,  where  it  was  held  that 
notice  to  the  board  of  directors  of  a  railroad 
company  of  the  defective  condition  of  an  en- 
gine, in  the  absence  of  notice  that  it  is  being 
used  in  that  condition,  is  not  sufficient  to 
render  the  company  liable  for  injuries  to  a 
servant  caused  by  such  defects. 

Iowa. —  Warden  v.  Humeston,  etc.,  R.  Co., 
76  Iowa  310,  41  N.  W.  26;  Reed  v.  Burling- 
ton, etc.,  R.  Co.,  72  Iowa  166,  33  N.  W.  451, 
2  Am.  St.  Rep.  243. 
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iiig  his  duties  himself,  enjoins  tlieir  performance  upon  another  servant  in  his 
employ,  he  is  chargeable  with  wliatever  notice  such  servant  has  or  ought  to  have 
while  performing  such  duties.^ 

8.  Dangerous  Operations,  and  Improper  or  Unusual  Use  or  Test  ^  —  a.  Dangerous 
Operations  —  (i)  In  General,  A  master  is  not  bound  to  provide  a  safe  place, 
where  the  work  on  which  the  servant  is  engaged  is  such  as  to  render  the  place 
where  it  is  done  temporarily  insecure.^ 

(ii)  Making  Eepairs.  The  rule  as  to  the  duty  of  the  master  with  regard  to 
the  place  of  work,  machinery,  and  appliances  does  not  apply  to  cases  in  which 
the  work  the  servant  is  engaged  upon  consists  in  making  repairs/ 


Kansas. —  Atchison,  etc.,  R.  Co.  v.  Napole, 
55  Kan.  401,  40  Pac.  G69. 

Louisiana. —  Bland  v.  Slireveport  Belt  R, 
Co.,  48  La.  Ann.  1057,  20  So.  284,  3G  L.  R.  A. 
114;  Mattise  v.  Consumers'  Ice  Mfg.  Co.,  46 
La.  Ann.  1535,  16  So.  400,  49  Am.  St.  Rep. 
356. 

Maryland. —  See  American  Tobacco  Co.  v. 
Strickling,  88  Md.  500,  41  Atl.  1083,  69  L.  R. 
A.  909. 

Michigan. —  Lyttle  v.  Chicago,  etc.,  R.  Co., 
84  Mich.  289,  47  N.  W.  571. 

Missouri. —  Sullivan  v.  Hannibal,  etc.,  R. 
Co.,  107  Mo.  66,  17  S.  W.  748,  28  Am.  St. 
Rep.  388;  Speed  v.  Atlantic,  etc.,  R.  Co.,  71 
Mo.  303;  Banks  v.  Wabash  Western  R.  Co., 
40  Mo.  App.  458;  Dedrick  v.  Missouri  Pac.  R, 
Co.,  21  Mo.  App.  433. 

New  York. —  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  174  N.  Y.  519,  66 
N.  E.  1107  {affirming  68  N.  Y.  App.  Div.  441, 
73  N.  Y.  Suppl.  842];  Doing  v.  New  York, 
etc.,  R.  Co.,  151  N.  Y.  579,  45  N.  E.  1028; 
Franck  v.  American  Tartar  Co.,  91  N.  Y. 
App.  Div.  571,  87  N.  Y.  Suppl.  219;  Larkin 
f.  Washington  Mills  Co.,  45  N.  Y.  App.  Div, 
6,  61  N.  Y.  Suppl.  93  {distinguishing  Mc- 
Carthy V.  Washburn,  42  N.  Y.  App.  Div.  252, 
58  N.  Y.  Suppl.  1125]  ;  Fox  v.  Le  Comte,  2 
N.  Y.  App.  Div.  61,  37  N.  Y.  Suppl.  316; 
McGarry  v.  New  York,  etc.,  R.  Co.,  60  N.  Y. 
Super.  Ct.  367,  18  N.  Y.  Suppl.  195  {affirmed 
in  137  N.  Y.  627,  33  N.  E.  745] ;  Delaney  v. 
Hilton,  50  N.  Y.  Super.  Ct.  341. 

Ohio.—  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  61  N.  E.  143,  87  Am.  St.  Rep.  547, 
55  L.  R.  A.  99;  Pittsburg,  etc.,  R.  Co.  v. 
Stone,  24  Ohio  Cir.  Ct.  192. 

Pennsylvania. —  Kingan  v.  Pittsburg  Trac- 
tion Co.,  5  Pa.  Super.  Ct.  436. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  El- 
liott, 1  Coldw.  611,  78  Am.  Dec.  506. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Sasse,  ( Civ. 
App.  1893)  22  S.  W.  187.  See  also  Hillje 
V.  Hettich,  (Civ.  App.  1901)  65  S.  W.  491 
{reversed  on  other  grounds  in  95  Tex.  321, 
67  S.  W.  90]. 

Utah. —  Chapman  v.  Southern  Pac.  Co.,  12 
Utah  30,  41  Pac.  551. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71. 

Wisconsin. —  Wysocki  v.  Wisconsin  Lakes 
Ice,  etc.,  Co.,  121  Wis.  96,  98  N.  W.  950; 
Boelter  v.  Ross  Lumber  Co.,  103  Wis.  324, 
79  N.  W.  243 ;  Johnson  v.  Ashland  First  Nat. 
Bank,  79  Wis.  414,  48  N.  W.  712,  24  Am.  St. 
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Rep.  722;  Brabbits  v.  Chicago,  etc.,  R.  Co., 
38  Wis.  289. 

United  States. —  Texas,  etc.,  R,  Co.  v.  Bar- 
rett, 166  U.  S.  617,  17  S.  Ct.  707,  41  L.  ed. 
1136  {affirming  67  Fed.  214,  14  C.  C.  A.  373]. 

Canada. —  Kelly  v.  Davidson,  27  Ont.  App. 
657  {reversing  31  Ont.  521]  ;  Dean  v.  Ontario 
Cotton  Mills  Co.,  14  Ont.  119;  Day  v.  Domin- 
ion Iron,  etc.,  Co.,  36  Nova  Scotia  113. 

See  34  Cent.  I)ig.  tit.  "  Master  and  Serv- 
ant," §  251. 

Where  plaintiff  was  the  only  person  em- 
ployed by  defendant  at  the  place  where  the 
injury  occurred,  his  knowledge  as  to  the  de- 
fective condition  of  the  place  was  the  knowl- 
edge of  his  master.  Shemwell  v.  Owensboro, 
etc.,  R.  Co.,  117  Ky.  556,  78  S.  W.  448,  25 
Ky.  L.  Rep.  1671. 

A  mining  boss  is  not  the  representative  of 
the  owners,  so  as  to  charge  them  with  con- 
structive notice  of  information  given  to  him 
by  the  workmen,  under  rule  24,  art.  12,  of  the 
Pennsylvania  Mining  Boss  Act  of  1885,  which 
requires  employees  to  give  notice  of  appre- 
hended danger  to  the  mining  boss.  Lineoski 
V.  Susquehanna  Coal  Co.,  157  Pa.  St.  153, 
27  Atl.  577. 

Notice  a  question  for  the  jury  see  American 
Tobacco  Co.  v.  Strickling,  88  Md.  500,  41 
Atl.  1083,  69  L.  R.  A.  909 ;  Crowell  f.  Tiiomas, 
18  N.  Y.  App.  Div.  520,  46  N.  Y.  Suppl.  137; 
Valentine  v.  A.  Colburn  Co.,  10  Pa.  Super, 
Ct.  453. 

1.  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St. 
70,  61  N.  E.  143,  87  Am.  St.  Rep.  547,  55 
L.  R.  A.  99. 

2.  Assumption  of  risk  see  infra,  IV,  E,  3. 
Contributory  negligence  see  infra,  TV,  F, 

4,  e. 

Hidden  dangers  see  supra,  IV,  B,  7,  d. 

3.  Gulf,  etc.,  R.  Co.  v.  Jackson,  65  Fed.  48. 
Tearing  down  building. — A  master,  engaged 

in  the  work  of  tearing  down  a  building,  is 
not  required  to  furnish  his  servants  a  safe 
place  in  which  to  work;  but  his  only  duty  is 
not  to  send  them  into  a  place  which  he  knows 
and  which  the  servants  do  not  know  to  be 
dangerous.  Clark  v.  Liston,  54  111.  App. 
578. 

4.  Georgia. —  Dartmouth  Spinning  Co.  V. 
Achord,  84  Ga.  14,  10  S.  E.  449,  6  L.  R.  A. 
190. 

Illinois. —  Chicago,  etc.,  R.  Co.  V.  Ward, 
61  HI.  130. 

Minnesota. —  Fralcer  v.  St.  Paul,  etc.,  R. 
Co.,  32  Minn.  54,  19  N.  W.  349.    But  see 
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b.  Improper  or  Unusual  Use  or  Test.  Where  the  place  of  work,  machinery, 
or  appliance  was  reasonably  safe  and  suitable  for  the  purpose  for  whicii  it  was 
intended,  a  servant  cannot  hold  his  master  liable  for  personal  injuries  resulting 
from  its  inappropriate,  unauthorized,  unnecessary,  careless,  improper^  or  unusual 
use  or  test.^  But  when  an  appliance  is  improperly  used  with  the  knowledge  of 
the  master,  it  makes  no  difference,  so  far  as  his  liability  for  such  improper  use  is 
concerned,  whether  or  not  it  was  originally  built  for  such  purpose ;  ^  and  where  a 
master  subjects  an  appliance  to  an  unusual  and  uncontemplated  service  or  strain, 
by  reason  of  which  a  servant  is  injured,  he  will  be  held  liable.''' 

9.  Proximate  Cause  of  Injury.^'  In  order  to  hold  a  master  liable  for  injuries 
to  a  servant  alleged  to  have  been  caused  by  defects  in  the  place  for  work,  or  in 
the  machinery  or  appliances,  the  defects  complained  of  must  be  shown  to  have 
been  the  proximate  cause  of  the  injuries,^  a«d  this,  it  has  been  held,  is  the  case 


Madden  v.  Minneapolis,  etc.,  R.  Co.,  32  Minn. 
303,  20  N.  W.  317. 

l^eio  York. —  Murphy  v.  Boston,  etc.,  R.  Co., 
88  N.  Y.  146,  42  Am.  Rep.  240. 

United  States. —  Finalyson  v.  Utica  Min., 
etc.,  Co.,  G7  Fed.  507,  14  C.  C.  A.  492. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  255. 

But  see  Engstrom  i\  Ashland  Iron,  etc., 
Co.,  87  Wis.  166,  58  N.  W.  241. 

5.  California. —  Fanjoy  v.  Scales,  29  Cal. 
243. 

Iowa. —  Young  v.  Burlington  Wire  Mat- 
tress Co.,  79  Iowa  415,  44  N.  W.  693. 

Massachusetts. —  McLean  v.  Cole,  175  Mass, 
5,  55  N.  E.  458. 

Michigan. —  Javne  v.  Sebewaing  Coal  Co., 
108  Mich.  242,  65  N.  W.  971;  Preston  v. 
Chicago,  etc.,  R.  Co.,  98  Mich.  128,  57  N.  W. 
31. 

Mississippi. —  Bell  i\  Refuge  Oil-Mill  Co., 
77  Miss.  387,  27  So.  382. 

Missouri. —  York  v.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  405.  22  S.  W.  1081;  Rutledge  r. 
Missouri  Pac.  R.  Co.,  110  Mo.  312,  19  S.  W. 
38. 

Nebraska. — Chicago,  etc.,  R.  Co.  v.  Barnard, 
32  Nebr.  306,  49  N.  W.  362. 

Neio  Hampshire. —  Young  v.  Boston,  etc., 
R.  Co.,  69  N.  H.  356,  41  Atl.  268. 

Neic  York. —  Preston  v.  Ocean  Steamship 
Co.,  33  N.  Y.  App.  Div.  193,  53  N.  Y.  Suppl. 
444;  White  p.  Eidlitz,  19  N.  Y.  App.  Div. 
256,  46  N.  Y.  Suppl.  184;  Crebarry  v.  Na- 
tional Transit  Co.,  77  Hun  74,  28  N.  Y.  Suppl. 
291. 

rea;as.— Hettich  v.  Hillje,  33  Tex.  Civ.  App. 
571,  77  S.  W.  641. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  256. 

Since  blocking  is  only  intended  to  prevent 
feet  being  caught,  where  a  switchman  was 
thrown  by  the  sudden  moving  of  the  train, 
while  uncoupling  cars,  and  his  arm  was 
caught  and  crushed  between  the  guard  and 
main  rails,  the  failure  of  defendant  to  block 
the  guard-rail  should  not  be  submitted  to  the 
jury  as  a  ground  of  recovery.  Rutledge  v. 
Missouri  Pac.  R.  Co.,  110  Mo.  312,  19  S.  W. 
38. 

6.  Lauter  v.  Duckworth,  19  Ind.  App.  535, 
48  N.  E.  864.    See  also  Hart  v.  Naumburg, 


50  Hun  (N.  Y.)  392,  3  N.  Y.  Suppl.  227 
[reversed  on  other  grounds  in  123  N.  Y.  641, 
25  N.  E.  385]. 

7.  Cincinnati,  etc.,  R.  Co.  v.  Roesch,  126 
Ind.  445,  26  N.  E.  171;  Johnson  v.  Boston, 
etc.,  Min.  Co.,  16  Mont.  164,  40  Pac.  298. 
See  also  Wilson  v.  Owen  Sound  Portland 
Cement  Co.,  27  Ont.  App.  328  [overruling 
on  account  of  changes  in  legislation  Hamil- 
ton V.  Groesbeck,  19  Ont.  76]. 

8.  Contributory  negligence  see  infra,  IV, 
F,  3. 

Methods  of  work  see  infra,  IV,  C,  1,  a, 

(VII). 

9.  Alabama. —  Boyd  v.  Indian  Head  Mills, 
131  Ala.  356,  31  So.  80;  Williams  v.  Wood- 
ward Iron  Co.,  106  Ala.  254,  17  So.  517; 
Pryor  v.  Louisville,  etc.,  R.  Co.,  90  Ala.  32, 
8  So.  55. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Voss,  (1892)  18  S.  W.  172. 

California. —  Luman  v.  Golden  Ancient 
Channel  Min.  Co.,  140  Cal.  700,  74  Pac.  307; 
Grijalva  v.  Southern  Pac.  Co.,  137  Cal.  569, 
70  Pac.  622 ;  Dolan  v.  Sierra  R.  Co.,  135  Cal. 
435,  67  Pac.  686;  Daubert  v.  Western  Meat 
Co.,  135  Cal.  144,  67  Pac.  133;  Kauffman  v. 
Maier,  94  Cal.  269,  29  Pac.  481,  18  L.  R.  A. 
124. 

Colorado. —  Union  Gold  Min.  Co.  v.  Craw- 
ford, 29  Colo.  511,  69  Pac.  600;  Denver,  etc., 
R.  Co.  V.  Sipes,  26  Colo.  17,  55  Pac.  1093; 
Denver,  etc.,  R.  Co.  v.  Smock,  23  Colo.  456, 

48  Pac.  681. 

Connecticut. —  Broughel  v.  Southern  New 
England  Tel.  Co.,  72  Conn.  617,  45  Atl.  435, 

49  L.  R.  A.  404. 

Delaware. —  Murphy  v.  Hughes,  1  Pennew. 
250,  40  Atl.  187. 

Georgia. — Western,  etc.,  R.  Co.  v.  Esslinger, 
95  Ga.  734,  22  S.  E.  580. 

Illinois. —  Rock  Island  Sash,  etc..  Works  v. 
Pohlman,  210  111.  133,  71  N.  E.  428  [affirm- 
ing 99  111.  App.  670]  ;  Chicago,  etc.,  R.  Co. 
V.  Wise,  206  111.  453,  69  N.  E.  500  [affirming 
106  111.  App.  174]  ;  Missouri  Malleable  Iron 
Co.  V.  Dillon,  206  111.  145,  69  N.  E.  12 
[affirming  106  111.  App.  649]  ;  Ehlen  v.  O'Don- 
nell,  205  111.  38,  68  N.  E.  766  [affirming  102 
111.  App.  141];  Dallemand  v.  Saalfeldt,  175 
111.  310,  51  N.  E.  645,  48  L.  R.  A.  753,  67 
Am.  St.  Rep.  214  [affirming  73  111.  App.  151] ; 
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even  where  the  defect  consists  in  the  master^s  failure  to  comply  with  a  statutory 


Illinois  Cent.  R.  Co.  v.  Cozby,  174  111.  109, 
50  N.  E.  1011  [affirming  G9  111.  App.  256]  ; 
Taylor  v.  Felsing,  164  111.  331,  45  N.  E.  161; 
Coal  Run  Coal  Co.  v.  Jones,  127  111.  379, 
8  N.  E.  865,  20  N.  E.  89;  Middendorf  v. 
Schulze,  105  111.  App.  121;  Webster  Mfg.  Co. 
V.  Goodrich,  104  111.  App.  76 ;  Wells  v.  Bourd- 
ages,  88  111.  App.  473;  Chicago,  etc.,  R.  Co. 
V.  Gillison,  72  111.  App.  207.  Compare  Wes- 
ley City  Coal  Co.  v.  Healer,  84  111.  126. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Hender- 
son, 31  Ind.  App.  441,  68  N.  E.  308;  South- 
ern Indiana  R.  Co.  v.  Harrell,  (App.  1903) 
66  N.  E.  1016  [reversed  on  other  grounds  in 
(1903)  68  N.  E.  262];  Louisville,  etc.,  R. 
Co.  V.  Southwick,  16  Ind.  App.  486,  44  N.  E. 
263. 

Iowa. —  Phinney  v.  Illinois  Cent.  R.  Co., 
122  Iowa  488,  98  N.  W.  358 ;  Cox  v.  Chicago, 
etc.,  R.  Co.,  102  Iowa  711,  72  N.  W.  301; 
Young  V.  Burlington  Wire  Mattress  Co.,  79 
Iowa  415,  44  N.  W.  693;  Handelun  v.  Bur- 
lington, etc.,  R.  Co.,  72  Iowa  709,  32  N.  W. 
4;  Williams  v.  Iowa  Cent.  R.  Co.,  43  Iowa 
396.  Compare  Hathaway  v.  Illinois  Cent.  R. 
Co.,  92  Iowa  337,  60  N.  W.  651. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mc- 
intosh, 118  Ky.  145,  80  S.  W.  496,  26  Ky. 
L.  Rep.  14,  81  S.  W.  270,  26  Ky.  L.  Rep.  347; 
Cumberland  Tel.,  etc.,  Co.  v.  Ware,  115  Ky. 
581,  74  S.  W.  289,  24  Ky.  L.  Rep.  2519; 
Edmonson  v.  Kentucky  Cent.  R.  Co.,  105  Ky. 
479,  49  S.  W.  200,  448,  20  Ky.  L.  Rep.  1296 ; 
Central  Coal,  etc.,  Co.  v.  Pierce,  80  S.  W. 
449,  25  Ky.  L.  Rep.  2269 ;  Monongahela  River 
Consol.  Coal,  etc.,  Co.  v.  Campbell,  78  S.  W. 
405,  25  Ky.  L.  Rep.  1599;  Illinois  Cent.  R. 
Co.  V.  Stewart,  63  S.  W.  596,  23  Ky.  L.  Rep. 
637 ;  Wadlington  v.  Newport  News,  etc.,  R. 
Co.,  20  S.  W.  783,  14  Ky.  L.  Rep.  559. 

Louisiana. —  Ray  v.  Vicksburg,  etc.,  R.  Co., 
113  La.  502,  37  So.  43;  Schoultz  v.  Eckardt 
Mfg.  Co.,  112  La.  568,  36  So.  593;  Jones  v. 
Texas,  etc.,  R.  Co.,  51  La.  Ann.  1247,  26  So. 
86;  Smith  v.  Louisiana,  etc.,  R.  Co.,  49  La. 
Ann.  1325,  22  So.  359. 

Maine. —  Conley  v.  American  Express  Co., 
87  Me.  352,  32  Atl.  965. 

Massachusetts. — Ward  v.  Connor,  182  Mass. 
170,  64  N.  E.  968;  Moynihan  v.  King's  Wind- 
sor Cement,  etc.,  Co.,  168  Mass.  450,  47  N.  E. 
425 ;  Daigle  v.  Lawrence  Mfg.  Co.,  159  Mass. 
378,  34  N.  E.  458. 

Michigan. —  Seccombe  v.  Detroit  Electric  R. 
Co.,  133  Mich.  170,  94  N.  W.  747;  Smizel  v. 
Odanah  Iron  Co.,  116  Mich.  149,  74  N.  W. 
488;  Zimmerman  v.  Detroit  Sulphite  Fibre 
Co.,  113  Mich.  1,  71  N.  W.  321;  Borck  v. 
Michigan  Bolt,  etc.,  Works,  111  Mich.  129, 
69  N.  W.  254. 

Minnesota. —  Crandall  v.  Great  Northern  R. 
Co.,  83  Minn.  190,  86  N.  W.  10,  85  Am.  St. 
Rep.  458;  Weisel  v.  Eastern  R.  Co.,  79  Minn. 
245,  82  N.  W.  576;  Murphy  v.  Great  North- 
ern R.  Co.,  68  Minn.  526,  71  N.  W.  662; 
Moore  v.  Great  Northern  R.  Co.,  67  Minn. 
394,  69  N.  W.  1103;  Christianson  v.  Chicago, 
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etc.,  R.  Co.,  67  Minn.  94,  69  N.  W.  640 ;  Free- 
berg  V.  St.  Paul  Plow-Works,  48  Minn.  99, 
50  N.  W.  1026. 

Mississippi. — Yazoo,  etc.,  R.  Co.  v.  Schraag, 
84  Miss.  125,  36  So.  193;  Illinois  Cent.  R. 
Co.  V.  Seamans,  79  Miss.  106,  31  So.  546. 

Missouri. —  Sams  v.  St.  Louis,  etc.,  R.  Co., 
174  Mo.  53,  73  S.  W.  686,  61  L.  R.  A.  475; 
Herbert  v.  Wiggins  Ferry  Co.,  107  Mo.  App. 
287,  80  S.  W.  978;  Browning  v.  Kasten,  107 
Mo.  App.  59,  80  S.  W.  354;  Browning  v. 
Chicago,  etc.,  R.  Co.,  106  Mo.  App.  729,  80 
S.  W.  591;  Anderson  v.  Forrester-Nace  Box 
Co.,  103  Mo.  App.  382,  77  S.  W.  486;  Reed  v. 
Missouri,  etc.,  R.  Co.,  94  Mo.  App.  371,  68 
S.  W.  364;  Worheide  v.  Missouri  Car,  etc., 
Co.,  32  Mo.  App.  367. 

New  Hampshire. —  Aldrich  v.  Concord,  etc., 
R.  Co.,  67  N.  H.  380,  36  Atl.  252. 

New  York. —  Pauley  v.  Steam  Gauge,  etc., 
Co.,  131  N.  Y.  90,  29  N.  E.  999,  15  L.  R.  A. 
194;  Bajus  v.  Syracuse,  etc.,  R.  Co.,  103  N.  Y. 
312,  8  N.  E.  529,  57  Am.  Rep.  723;  Hofnagle 
V.  New  York  Cent.,  etc.,  R.  Co.,  55  N.  Y.  608 ; 
Franck  v.  American  Tartar  Co.,  91  N.  Y. 
App.  Div.  571,  87  N.  Y.  Suppl.  219;  Leaux 
V.  New  York,  87  N.  Y.  App.  Div.  405,  84  N.  Y. 
Suppl.  511;  O'Connall  v.  Thompson-Starrett 
Co.,  72  N.  Y.  App.  Div.  47,  76  N.  Y.  Suppl. 
296;  Monahan  v.  Eidlitz,  59  N.  Y.  App.  Div. 
224,  69  N.  Y.  Suppl.  335;  Pierson  v.  New 
York,  etc.,  R.  Co.,  53  N.  Y.  App.  Div.  363, 
65  N.  Y.  Suppl.  1039;  White  v.  Eidlitz,  38 
N.  Y.  App.  Div.  149,  56  N.  Y.  Suppl.  629; 
Fitzgerald  v.  New  York  Cent.,  etc.,  R.  Co.,  37 
N.  Y.  App.  Div.  127,  55  N.  Y.  Suppl.  1124; 
Byrnes  v.  Brooklyn  Heights  R.  Co.,  36  N.  Y. 
App.  Div.  355,  55  N.  Y.  Suppl.  269;  Di  Vito 
V.  Crage,  35  N.  Y.  App.  Div.  155,  55  N.  Y. 
Suppl.  64;  France  v.  Rome,  etc.,  R.  Co.,  25 
N.  Y.  App.  Div.  315,  49  N.  Y.  Suppl.  566; 
Beichert  v.  Reed,  20  N.  Y.  App.  Div.  635, 
47  N.  Y^  Suppl.  119;  Sann  v.  H.  W.  Johns- 
Mfg.  Co.,  16  N.  Y.  App.  Div.  252,  44  N.  Y. 
Suppl.  641;  McFarland  v.  New  York  Cent., 
etc.,  R.  Co.,  9  N.-  Y.  App.  Div.  628,  41  N.  Y. 
Suppl.  525;  Hope  v.  Fall  Brook  Coal  Co.,  3 
N.  Y.  App.  Div.  70,  38  N.  Y.  Suppl.  1040; 
Benfield  v.  Vacuum  Oil  Co.,  75  Hun  209,  27 
N.  Y"".  Suppl.  16;  Carr  v.  North  River  Constr. 
Co.,  48  Hun  266;  Gordon  v.  Reynolds'  Card 
Mfg.  Co.,  47  Hun  278;  Morse  v.  New  Y^ork 
Cent.,  etc.,  R.  Co.,  39  Hun  414.  Compare 
Ryan  v.  Miller,  12  Daly  77. 

Ohio. —  Crawford  v.  New  York,  etc.,  R.  Co., 
23  Ohio  Cir.  Ct.  207;  Lake  Shore,  etc.,  R. 
Co.  V.  Whidden,  23  Ohio  Cir.  Ct.  85;  Lake 
Shore,  etc.,  R.  Co.  v.  Schultz,  19  Ohio  Cir. 
Ct.  639,  9  Ohio  Cir.  Dec.  816;  Michigan  Cent. 
R.  Co.  V.  Shea,  17  Ohio  Cir.  Ct.  574,  8  Ohio 
Cir.  Dec.  325;  Lake  Shore,  etc.,  R.  Co.  v. 
Gilday,  16  Ohio  Cir.  Ct.  649,  9  Ohio  Cir.  Dec. 
27 ;  Wabash  R.  Co.  v.  Heeter,  14  Ohio  Cir.  Ct. 
257,  7  Ohio  Cir.  Dec.  485. 

Oregon. —  Robinson  'j.  Taku  Fishing  Co.,  42 
Oreg.  537,  71  Pac.  790. 

Pennsylvania. —  Davis  v.  Pennsylvania  Coal 
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requirement.^^  Whetlier  the  defect  was  the  proximate  cause  of  the  injury  is 
usually  a  question  of  fact  for  tlie  determination  of  the  jury.^^ 

C.  Methods  of  Work,  Rules,  and  Orders  —  i.  methods  of  Work  —  a.  In 
General  —  (i)  Rule  Stated.  A  master  is  not  bound  to  protect  his  servants 
further  than  by  providing  competent  fellow  servants,  and  prescribing  such 
regulations  as  experience  shows  may  be  best  calculated  to  secure  their  safety  ; 


Co.,  209  Pa.  St.  153,  58  Atl.  271;  Fullmer 
r.  New  York  Cent.,  etc.,  R.  Co.,  208  Pa.  St. 
598,  57  Atl.  1062;  Webster  v.  Monongahela 
River  Consol.  Coal,  etc.,  Co.,  201  Pa.  St.  278, 
50  Atl.  964;  Bradbury  v.  Kingston  Coal  Co., 
157  Pa.  St.  231,  27  Atl.  400;  Costello  x. 
Philadelphia,  etc.,  R.  Co.,  2  Pa.  Dist.  453. 

Rhode  Island. —  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  I.  645,  57  Atl.  910;  McGough  v. 
Bates,  21  R.  I.  213,  42  Atl.  873;  McGeary  v. 
Old  Colony  R.  Co.,  21  R.  I.  76,  41  Atl.  1007. 

Texas. —  Jackson  v.  Galveston,  etc.,  R.  Co., 
90  Tex.  372,  38  S.  W.  745  [affirming  14  Tex. 
Civ.  App.  685,  37  S.  W.  786]  ;  Chicago,  etc., 
R.  Co.  V.  Harton,  36  Tex.  Civ.  App.  475,  81 
S.  W.  1236;  International,  etc.,  R.  Co.  v. 
Bayne,  28  Tex.  Civ.  App.  392,  67  S.  W.  443; 
Roe  V.  Thomason,  25  Tex,  Civ.  App.  07,  61 
S.  W.  528 ;  Galveston,  etc.,  R.  Co.  v.  Johnson, 
24  Tex.  Civ.  App.  180,  58  S.  W.  622;  Galves- 
ton, etc.,  R.  Co.  V.  Lynch,  22  Tex.  Civ.  App. 
336,  55  S.  W.  389;  International,  etc.,  R. 
Co.  V.  Culpeper,  19  Tex.  Civ.  App.  182,  46 
S.  W.  922;  Missouri,  etc.,  R.  Co.  v.  Hines, 
(Civ.  App.  1897)  40  S.  W.  152;  Campbell  v. 
Texas,  etc.,  R.  Co.,  16  Tex.  Civ.  App.  665,  39 
S.  W.  1105.  Compare  Bonner  v.  Mayfield,  82 
Tex.  234,  18  S.  W.  305;  Bonner  v.  Wingate, 
78  Tex.  333,  14  S.  W.  790;  Texas  Pac.  R.  Co. 
i;.  Johnson,  76  Tex.  421,  13  S.  W.  463,  18 
Am.  St.  Rep.  60. 

Vermont. —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288,  52  Atl.  531,  93  Am.  St.  Rep. 
887. 

Wisconsin. —  Pautz  v.  Plankington  Packing 
Co.,  118  Wis.  47,  94  N.  W.  654;  Youngbluth 
V.  Stephens,  104  Wis.  343,  80  N.  W.  443. 

United  States. —  Choctaw,  etc.,  R.  Co.  v. 
Hollowav,  191  U.  S.  334,  24  S.  Ct.  102,  48 
L.  ed.  207  [affirming  114  Fed.  458,  52  C.  C. 
A.  200]  ;  Robinson  v.  Pittsburg  Coal  Co.,  129 
Fed.  324,  63  C.  C.  A.  258 ;  Briggs  v.  Chicago, 
etc.,  R.  Co.,  125  Fed.  745,  60  C.  C.  A.  513; 
Voelker  v.  Chicago,  etc.,  R.  Co.,  116  Fed.  867; 
Southern  Pac.  Co.  v.  Schoer,  114  Fed.  466, 
52  C.  C.  A.  268,  57  L.  R.  A.  707;  Mexican 
Cent.  R.  Co.  v.  Murray,  102  Fed.  264,  42 
C.  C.  A.  334;  Hunt  v.  Kane,  100  Fed.  256, 
40  C.  C.  A.  372;  Garnett  v.  Phoenix  Bridge 
Co.,  98  Fed.  192;  Wallace  v.  Standard  Oil 
Co.,  66  Fed.  260;  Cincinnati,  etc.,  R.  Co.  v. 
Mealer,  50  Fed.  725,  1  C.  C.  A.  633 ;  Johnson 
V.  Armour,  18  Fed.  490,  5  McCrary  629. 

England. —  Lloyd  v.  Woolland,  87  L.  T. 
Rep.  N.  S.  73. 

Canada. —  Sault  Ste.  Marie  Pulp,  etc.,  Co. 
V.  Myers,  33  Can.  Sup.  Ct.  23  [affirming  3 
Ont.  L.  Rep.  600]  ;  Tooke  v.  Bergeron,  27 
Can.  Sup.  Ct.  567  [reversing  9  Can.  Sup.  Ct. 
506]  ;  Montreal  Rolling  Mills  Co.  v.  Corcoran, 
26  Can.  Sup.  Ct.  595;  Grant  v.  Acadia  Coal 


Co.,  34  Nova  Scotia  319;  Ross  v.  Cross,  17 
Ont.  App.  29 ;  Kervin  v.  Canadian,  etc.. 
Coloured  Cotton  Mills  Co.,  28  Ont.  73. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  257-263. 

General  rule  for  ascertainment. —  An  injury 
which  results  to  one  from  surrounding  cir- 
cumstances under  the  control  of  another,  the 
consequences  of  which,  in  the  exercise  of 
reasonable  care  and  prudence,  that  other 
might  and  ought  to  have  seen  and  known,  but 
neglects  to  avoid,  is  to  be  attributed  to  that 
negligence  as  its  proximate  cause.  Banks  v. 
\v  abash  Western  R.  Co.,  40  Mo.  App.  458. 

10.  Coal  Run  Coal  Co.  v.  Jones,  127  111.  379, 
8  N.  E.  865,  20  N.  E.  89.  Compare  Illinois, 
Fuel  Co.  V.  Parsons,  38  HI.  App.  182. 

11.  Alabama. —  Southern  R.  Co.  v.  Guyton, 
122  Ala.  231,  25  So.  34. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Amos, 
20  Ind.  App.  378,  49  N.  E.  854. 

Iowa. —  Brownfield  v.  Chicago,  etc.,  R.  Co., 
107  Iowa  254,  77  N.  W.  1038. 

Kentucky. —  Richards  v.  Louisville,  etc.,  R. 
Co.,  49  S.  W.  419,  20  Ky.  L.  Rep.  1478. 

Massachusetts. —  Johnson  r.  Field-Thurber 
Co.,  171  Mass.  481,  51  N.  E.  18. 

Michigan. —  Knapp  v.  Chicago,  etc.,  R.  Co., 
114  Mich.  199,  72  N.  W.  200. 

Missouri. — Oglesby  v.  Missouri  Pac.  R.  Co., 
150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758. 

North  Dakota. —  Cameron  v.  Great  North- 
ern R.  Co.,  8  N.  D.  124,  77  N.  W.  1016. 

12.  Accidental  or  improbable  injuries  see 
supra,  IV,  A,  5,  b. 

Assumption  of  risk  see  infra,  IV,  E,  3. 

Concurrent  negligence  of  fellow  servant  see 
infra,  IV,  G,  4,  a,  (iv). 

Concurrent  negligence  of  master  as  affect- 
ing assumption  of  risk  see  inf7~a,  IV,  E,  10. 

Contributory  negligence  see  infra,  TV,  F, 
4,  e. 

Gross  or  wilful  negligence  of  fellow  servant 

see  infra,  IV,  G,  4,  a,  (v). 

Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (vii),  (e). 

13.  Customary  method  see  infra,  IV,  C,  1, 
b,  2. 

Inspection  see  supra,  IV,  B,  6. 
Negligence  in  giving  orders  see  infra,  IV,  C, 
3,  b. 

Warning  and  instructing  servant  see  infra, 
IV,  D. 

Warning  servants  of  changes  in  methods  of 
work  see  infra,  IV,  D,  2,  a. 

14.  Central  R.  Co.  v.  Keegan,  160  U.  S.  259, 
16  S.  Ct.  269,  40  L.  ed.  418. 

That  another  method  of  work  would  have 
been  safer  does  not  of  itself  show  negligence. 
Conway  v.  Hannibal,  etc.,  R.  Co.,  24  Mo.  App. 
235. 

[IV,  C,  1,  a,  (I)] 
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and  the  law  does  not  require  him  to  oversee  and  supervise  the  details  of  the 
work.^^  He  must,  however,  take  such  reasonable  precautions  as  the  circumstances 
demand  to  protect  his  servants  from  injury,^®  and  will  be  held  liable  for  injuries 
resulting  from  his  failure  to  give  such  reasonable  signals  and  warnings  to  a 


The  adoption  of  a  dangerous  method  of 
work,  where  other  and  safer  methods  might 
have  been  adopted,  is  actionable  negligence. 
Rickhoff  V.  Heckman,  3  Silv.  Sup.  (N.  Y.) 
563,  7  N.  Y.  Suppl.  471. 

Evidence  admissible  to  show  that  safer 
methods  might  have  been  adopted  see  Fogus 
t.  Chicago,  etc.,  R.  Co.,  50  Mo.  App.  250. 

15.  Indiana. —  Dill  xj.  Marmon,  164  Ind. 
507,  73  N.  E.  67  [a/firming  (App.  1904)  71 
N.  E.  669]. 

Maine. —  Stewart  v.  International  Paper 
Co.,  96  Me.  30,  51  Atl.  237,  holding  that  the 
ordinary  use  of  suitable  appliances  may  be 
left  to  competent  servants  with  no  further 
attention  from  master. 

Minnesota. —  Eicheler  v.  Hanggi,  40  Minn. 
263,  41  N.  W.  975,  not  required  to  attend  to 
the  regulation  of  those  parts  of  a  machine 
which  necessarily  have  to  be  adjusted  during 
use. 

New  York. —  O'Connall  v.  Thompson-Star- 
rett  Co.,  72  N.  Y.  App.  Div.  47,  76  N.  Y. 
Suppl.  296. 

Pennsylvania. — Durst  v.  Carnegie  Steel  Co., 
173  Pa.  St.  162,  33  Atl.  1102. 

Washington. —  Anderson  v.  Oregon  R.,  etc., 
Co.,  28  Wash.  467,  68  Pac.  863. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  266. 

16.  Connecticut. —  Wilson  v.  Willimantic 
Linen  Co.,  50  Conn.  433,  47  Am.  Rep.  653. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  McLallen, 
84  111.  109 ;  Brookside  Coal  Min.  Co.  v.  Dolph, 
101  111.  App.  169;  Decatur  Cereal  Mill  Co.  v. 
Boland,  95  111.  App.  601. 

Iowa. —  Collingwood  v.  Illinois,  etc.,  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Lowe, 
80  S.  W.  768,  25  Ky.  L.  Rep.  2317,  65  L.  R.  A. 
122;  Louisville,  etc.,  R.  Co.  v.  Wallingford, 
22  S.  W.  439,  15  Ky.  L.  Rep.  170. 

Massachusetts. —  Crowley  v.  Cutting,  165 
Mass.  436,  43  N.  E.  197. 

Michigan. —  Swoboda  v.  Ward,  40  Mich. 
420. 

Missouri. —  Browning  v.  Wabash  Western 
R.  Co.,  124  Mo.  55,  27  S.  W.  644 ;  Williams  v. 
Missouri  Pac.  R.  Co.,  109  Mo.  475,  18  S.  W. 
1098;  Barry  v.  Hannibal,  etc.,  R.  Co.,  98  Mo. 
62,  11  S.  W.  308,  14  Am.  St.  Rep.  610;  Clay- 
baugh  V.  Kansas  City,  etc.,  R.  Co.,  56  Mo. 
App.  630. 

Nebraska. —  O'Neill  v.  Chicago,  etc.,  R.  Co., 
62  Nebr.  358,  86  N.  W.  1098;  Union  Pac.  R. 
Co.  V.  O'Hern,  24  Nebr.  775,  40  N.  W.  293. 

New  Yor/c.— Fleming  v.  Tuttle,  98  N.  Y. 
App.  Div.  222,  90  N.  Y.  Suppl.  661. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Lavalley, 
36  Ohio  St.  221. 

Oregon. —  Anderson  v.  Bennett,  16  Oreg. 
^^515,  19  Pac.  765,  8  Am.  St.  Rep.  311. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Norris, 
(Civ.  App.  1894)  29  S.  W.  950;  Texas,  etc., 

[iV,  C,  1,  a,  (I)] 


R.  Co.  V,  French,  (Civ.  App.  1893)  22  S.  W. 
866. 

Utah.—  Pool  V.  Southern  Pac.  Co.,  20  Utah 
210,  58  Pac.  326. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Nor- 
ment,  84  Va.  167,  4  S.  E.  211,  10  Am.  St.  Rep. 
827. 

United  States. —  Southern  R.  Co.  v.  Craig, 
113  Fed.  76,  51  C.  C.  A.  63;  Red  River  Line 
V.  Cheatham,  60  Fed.  517,  9  C.  C.  A.  124  Ire- 
versing  56  Fed.  248] ;  Southern  Pac.  Co.  v. 
Lafferty,  57  Fed.  536,  6  C.  C.  A.  474;  Cleve- 
land, etc.,  R.  Co.  V.  Brown,  56  Fed.  804,  0 
C.  C.  A.  142 ;  Clowes  v.  The  Frank  and  Willie, 
45  Fed.  494;  Shumacher  v.  St.  Louis,  etc.,  R. 
Co.,  39  Fed.  174. 

Canada. —  Webster  p.  Foley,  21  Can.  Sup. 
Ct.  580. 

See    34    Cent.    Dig.    tit.    "Master  and 
Servant,"  §§  269,  272,  273. 
A  master  engaged  in  a  dangerous  business 

is  charged  with  the  duty,  not  only  of  furnish- 
ing reasonably  safe  appliances  for  his  serv- 
ants to  use,  but  also  of  correcting  a  habitual 
abuse  on  non-use  of  such  appliances,  or  of 
discharging  the  servant  who  has  offended. 
Brookside  Coal  Min.  Co.  v.  Dolph,  101  111. 
App.  169. 

A  master  who  uses  complex  machinery 

should  take  such  precautionary  measures  as 
are  usual  and  customary  with  careful  and 
prudent  men  to  protect  his  servants  from 
dangers  arising  from  such  machinery.  Swo- 
boda V.  Ward,  40  Mich.  420. 

Where  a  master  places  his  servant  in  a 
position  of  unusual  danger,  he  must  adopt 
every  reasonable  precaution  to  avoid  injury 
to  such  servant.  Claybaugh  v.  Kansas  City, 
etc.,  R.  Co.,  56  Mo.  App.  630. 

Servant  has  right  to  assume  that  master 
has  taken  ordinary  precautions. —  See  O'Neill 
V.  Chicago,  etc.,  R.  Co.,  62  Nebr.  358,  86  N.  W. 
1098. 

Where  several  methods  of  work  are  reason- 
ably adequate  for  the  purpose  intended  to  be 
subserved,  the  courts  cannot  dictate  a  choice 
between  them.  Norfolk,  etc.,  R.  Co.  v. 
Cromer,  101  Va.  667,  44  S.  E.  898. 

In  the  following  cases  the  facts  were  held 
not  to  show  negligence:  Morris  v.  Winchester 
Repeating  Arms  Co.,  73  Conn.  680,  49  Atl. 
180;  Terre  Haute,  etc.,  R.  Co.  v.  Deeper,  60  , 
111.  App.  194  [affirmed  in  162  111.  215,  44 
N.  E.  492] ;  Chicago,  etc.,  R.  Co.  v.  McDonald, 
21  111.  App.  409;  Bedford  Belt  R.  Cc^  v. 
Brown,  142  Ind.  659,  42  N.  E.  359;  Henry  v. 
Brackenridge  Lumber  Co.,  48  La.  Ann.  950, 
20  So.  221;  Illinois  Cent.  R.  Co.  v.  Bowles,  71 
Miss.  1003,  15  So.  138;  Loring  v.  Kansas  City, 
etc.,  R.  Co.,  128  Mo.  349,  31  S.  W.  6;  Smith  v. 
Missouri  Pac.  R.  Co.,  113  Mo.  70,  20  S.  W. 
896;  Relyea  v.  Kansas  City,  etc.,  R.  Co.,  112 
Mo.  86,  20  S.  W.  480,  18  L.  R.  A.  817 ;  Steffen 
V.  Mayer,  96  Mo.  420,  9  S.  W.  630;  Stephens 


MASTER  AND  SEE  YANT 


[26  Cyc]  1153 


servant  in  a  dangerous  position  as  a  reasonably  prudent  man  would  deem  neces- 
sary.^^ So  too  if  a  master  directs  a  servant  to  do  certain  work  in  a  manner  not 
reasonably  safe,  and  the  performance  of  the  work  in  the  manner  directed  is  the 
proximate  cause  of  injury  to  the  servant,  the  master  is  guilty  of  actionable 
negligence. 

'  (ii)  Statutes Requlating  the  Operation  of  Railroads}^    In  a  number 


r.  Hannibal,  etc..  R.  Co.,  86  Mo.  221 ;  Henry  r. 
Staten  Island  R.  Co.,  81  N.  Y.  373;  Wright 
V.  New  York  Cent.  R.  Co.,  25  N.  Y.  562  [re- 
rersing  28  Barb.  80]  ;  Carr  v.  North  River 
Constr.  Co.,  48  Hun  (N.  Y.)  266;  Smith  v. 
Bispham,  52  N.  Y.  Super.  Ct.  33 ;  Harris  v. 
Balfour  Quarry  Co.,  131  N.  C.  553,  42  S.  E. 
973 ;  Hahn  v.  Smith,  6  Pa.  Co.  Ct.  207 ;  Bald- 
win V.  Pennsylvania  R.  Co.,  2  Lane.  Bar  (Pa.) 
Sept.  10,  1870;  International,  etc.,  R.  Co.  ?;. 
Arias,  10  Tex.  Civ.  App.  190,  30  S.  W.  446; 
Roytio  V.  Litchfield,  113  Fed.  240,  51  C.  C.  A. 
197;  Finalyson  r.  Utica  Min.,  etc.,  Co.,  67 
Fed.  507,  14  C.  C.  A.  492;  Johnston  v.  Cana- 
dian Pac.  R.  Co.,  50  Fed.  886;  Naylor  v. 
New  York  Cent.,  etc.,  R.  Co.,  33  Fed.  801. 

17.  Illinois.— ToleAo,  etc.,  R.  Co.  v.  O'Con- 
nor, 77  III.  391. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Han- 
ning,  131  Ind.  528,  31  N.  E.  187,  31  Am.  St. 
Rep.  443. 

Iowa. —  Kelley  v.  Chicago,  etc.,  R.  Co.,  187 
Iowa  387,  92  N.  W.  45. 

Kansas. —  Coffeyville  Vitrified  Brick,  etc., 
Co.  V.  Shanks,  69' Kan.  306,  76  Pac.  856. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mcin- 
tosh, 80  S.  W.  496,  26  Ky.  L.  Rep.  14,  81 
S.  W.  270,  26  kv.  L.  Rep.  347 ;  Illinois  Cent. 
R.  Co.  V.  Jones,  80  S.  W.  484,  26  Ky.  L.  Rep. 
31;  Southern  R.  Co.  r.  Otis,  78  S.  W.  480,  25 
Ky.  L.  Rep  1686;  Louisville,  etc.,  R.  Co.  v. 
Lowe,  (1902)  66  S.  W.  736;  Cincinnati,  etc., 
R.  Co.  r.  Barber,  31  S.  W.  482,  17  Ky.  L. 
Rep.  424. 

Louisiana. —  Lindsey  v.  Tioga  Lumber  Co., 
108  La.  468,  32  So.  464,  92  Am.  St.  Rep. 
384. 

Missouri. —  Reagan  v.  St.  Louis,  etc.,  R. 
Co.,  93  Mo.  348,  6  S.  W.  371,  3  Am.  St.  Rep. 
542. 

Neiv  York. —  Aleckson  r.  Erie  R.  Co.,  101 
N.  Y.  App.  Div.  395,  91  N.  Y.  Suppl.  1029; 
De  Vau  v.  Pennsylvania,  etc.,  Canal,  etc.,  Co., 
7  N.  Y.  Suppl.  692. 

Xorth  Carolina. —  Peoples  v.  North  Caro- 
lina R.  Co.,  137  N.  C.  96,  49  S.  E.  87. 

Ohio. —  Pennsylvania  Co.  v.  Mahoney,  22 
Ohio  Cir.  Ct.  469,  12  Ohio  Cir.  Dec.  366; 
Andrews  v.  Toledo,  etc.,  R.  Co.,  19  Ohio  Cir. 
Ct.  699,  8  Ohio  Cir.  Dec.  584. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Mallon,  65 
Tex.  115;  International,  etc.,  R.  Co.  v.  Gray, 
65  Tex.  32;  International,  etc.,  R.  Co.  v. 
Jacobs,  (Civ.  App.  1904)  84  S.  W.  288;  Gal- 
veston, etc.,  R.  Co.  V.  Quay,  27  Tex.  Civ.  App. 
516,  66  S.  W.  219. 

Virginia. —  Richmond,  etc.,  R.  Co.  r.  Nor- 
ment,  84  Va.  167,  4  S.  E.  211,  10  Am.  St.  Rep. 
827. 

Washinaton. —  Northern  Pac.  R.  Co.  v. 
O'Brien,  1  Wash.  599,  21  Pac.  32. 
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See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  270. 

Signals  must  be  shown  to  be  feasible  and 
useful.— Atchison,  etc.,  R.  Co.  v.  Carruthers, 
56  Kan.  309,  43  Pac.  230.  See  also  Crowe  v. 
New  York  Cent.,  etc.,  R.  Co.,  70  Hun  (N.  Y.) 
37,  23  N.  Y.  Suppl.  1100,  where  it  was  held 
that  a  railroad  company  is  not  negligent  in 
not  requiring  lights  on  all  moving  cars  in  it^ 
yard,  as  it  would  require  so  many  men  and 
lanterns  and  so  much  time  as  to  be  imprac- 
ticable. And  see  Aerkfetz  v.  Humphreys,  145 
U.  S.  418,  12  S.  Ct.  835,  36  L.  ed.  758. 

Negligence  not  presumed  from  absence  of 
telltales  see  Hollingsworth  v.  Chicago,  etc.,  R. 
Co.,  160  Ind.  259,  65  N.  E.  750. 

The  use  of  switches  without  lights  is  not 
negligence,  unless  it  is  the  common  and  uni- 
form practice  to  have  such  lights,  and  the 
switchmen  have  a  right  to  expect  them. 
Grant  v.  Union  Pac.  R.  Co.,  45  Fed.  673. 

Failure  to  maintain  signal  at  crossing  of 
another  railroad  is  not  negligence,  unless  such 
signal  is  shown  to  be  necessary.  Cleveland, 
etc.,  R.  Co.  V.  McLaughlin,  56  111.  App.  53. 

Signals  at  snow  banks  along  railroad  not 
required  see  Brown  v.  Chicago,  etc.,  R.  Co.,  69 
Jowa  161,  28  N.  W.  487. 

No  duty  to  warn  men  on  hand-car  of  situ- 
ation of  section  men  at  work  on  track  see 
Brunell  r.  Southern  Pac.  Co.,  34  Oreg.  256,  56 
Pac.  129. 

Where  a  brakeman  was  fully  aware  of  the 
duties  and  dangers  of  his  employment,  it  was 

not  negligence  in  the  railroad  company  to 
back  an  engine  with  which  he  was  working 
toward  a  switch  which  he  had  just  opened 
without  giving  signals,  although  other  trains 
were  passing  and  making  loud  noises;  there 
being  sufficient  space  about  the  switch  where 
he  could  stand  without  danger  from  passing 
cars  and  locomotives.  Greenwald  v.  Mar- 
quette, etc.,  R.  Co.,  49  Mich.  197,  13  N.  W. 
513. 

Warning  to  train  in  advance. —  Negligence 
in  failing  to  give  a  train  in  advance  special 
warning  orders  of  a  train  following,  which 
was  dangerously  made  up,  is  not  shown  where 
it  is  not  proved  to  have  been  the  company's 
duty  to  notify  such  trains,  and  the  dangerous 
make-up  was  not  known.  Driver  v.  Southern 
R.  Co.,  103  Va.  650,  49  S.  E.  1000. 

Facts  held  not  to  show  negligence  see  Shep- 
ard  V.  Boston,  etc.,  R.  Co.,  158  Mass.  174,  33 
N.  E.  508. 

18.  Jones  v.  American  Warehouse  Co.,  137 
N.  C.  337,  49  S.  E.  355,  138  N.  C.  546,  51 
S.  E.  106. 

19.  Negligence  of  co-employees  under  stat- 
ute limiting  fellow  servant  doctrine  see  infra, 
IV,  G,  4,  b,  (VIII). 
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of  states  statutes  and  ordinances  have  been  enacted  regulating  tlie  speed  of  trains, 
requiring  signals  or  watchmen  at  crossings,  and  like  precautions  against  accidents. 
Under  such  statutes  and  ordinances  there  are  two  lines  of  decisions,  due  in  a 
large  measure  to  their  difference  in  terms.  On  the  one  hand  it  is  held  that  they 
are  not  for  the  benefit  of  employees  of  the  railroads,  and  that  they  cannot  recover 
for  injuries  received  by  reason  of  non-compliance  with  the  statutory  require- 
ments;^*^ while  on  the  other  it  is  held  that  the  fact  that  the  person  injured  is  a 
servant  of  the  company  is  no  excuse  for  the  violation  of  the  statute  or  ordinance.^^ 
A  statute  requiring  signals  upon  the  approach  of  a  train  to  a  public  road  crossing 
has  no  bearing  upon  an  action  for  injuries  to  a  brakeman  by  coming  in  contact 
with  a  highway  bridge  across  the  railroad  track,  and  it  is  error  to  consider  it.^^ 

(in)  Degree  of  Care  Required.  Such  reasonable  care  is  required  of  the 
master  in  the  methods  of  work  adopted  by  him  as  is  commensurate  with  the 
danger  to  be  reasonably  apprehended,  and  as  reasonable  and  prudent  men  would 
exercise  under  similar  circumstances.^^ 

(iv)  Delegation  of  Duty.'^  There  is  some  conflict  of  authority  with 
regard  to  the  effect  of  a  master's  delegating  to  a  servant  or  agent  his  duty  of 
providing  reasonably  safe  methods  of  work.  In  some  cases  it  is  held  that  lie 
cannot  delegate  this  duty  so  as  to  relieve  himself  of  responsibility  for  injuries 
caused  by  the  negligence  of  his  agent ;  while  in  others  it  is  held  that  where  the 
master  has  employed  a  competent  and  experienced  superintendent  or  foreman, 
and  has  furnished  the  proper  and  usual  appliances  for  the  performance  of  the 


20.  Evans  v.  Atlantic,  etc.,  R.  Co.,  62  Mo. 
49  (construing  Wagner  St.  p.  310,  par.  38). 
Haley  v.  Mobile,  etc.,  R.  Co.,  7  Baxt.  (Tenn.) 
239;  Louisville,  etc.,  R.  Co.  v.  Robertson,  9 
iieisk.  (Tenn.)  270  (both  construing  Code, 
§  1166)  ;  Randall  v.  Baltimore,  etc.,  R.  Co., 
109  U.  S.  478,  3  S.  Ct.  322,  27  L.  ed.  1003 
(construing  W.  Va.  St.  (1873)  c.  88,  §  31)  ; 
Kansas  City,  etc.,  R.  Co.  v.  Kirksey,  60  Fed. 
999,  9  C.  C"  A.  321  (ordinance). 

21.  Georgia. — Central  R.,  etc.,  Co.  v.  Brant- 
ley, 93  Ga.  259,  20  S.  E.  98. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Eggman. 
161  111.  155,  43  N.  E.  620  [affirming  60  111. 
App.  291];  Illinois  Cent.  R.  Co.  v.  Gilbert, 
157  111.  354,  41  N.  E.  724;  Toledo,  etc.,  R.  Co. 
f.  O'Connor,  77  111.  391. 

loiva. —  Tobey  v.  Burlington,  etc.,  R.  Co., 
94  Iowa  256,  62  N.  W.  761,  33  L.  R.  A. 
496. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mcin- 
tosh, 80  S.  W.  496,  26  Ky.  L.  Rep.  14,  81 
S.  W.  270,  26  Ky.  L.  Rep.  347,  construing  St. 
(1903)  §§  786,  466. 

Mississippi. —  Dowell  v.  Vicksburg,  etc.,  R. 
Co.,  61  Miss.  519,  construing  Code  (1880), 
§  1047. 

Missouri. —  Bluedorn  v.  Missouri  Pac.  R. 
Co.,  108  Mo.  439,  18  S.  W.  1103,  32  Am.  St. 
Rep.  615. 

United  States. —  Grant  v.  Union  Pac.  R. 
Co.,  45  Fed.  673. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  265. 

22.  Louisville,  etc.,  R.  Co.  v.  Hall,  87  x\la. 
708,  6  So.  277,  13  Am.  St.  Rep.  84,  4  L.  R.  A. 
710,  construing  Code  (1886),  §  1144. 

23.  Bertha  Zinc  Co.  v.  Martin,  93  Va.  791, 
22  S.  E.  869,  70  L.  R.  A.  999.  See  also  Mid- 
dlesborough  R.  Co.  v.  Stallard,  72  S.  W.  17, 
24  Ky.  L.  Rep.  1666;  Louisville,  etc.,  R.  Co. 

[IV,  C,  1.  a,  (II)] 


V.  Simpson,  64  S.  W.  750,  23  Ky.  L.  Rep. 
1075;  EI  Paso,  etc.,  R.  Co.  v.  McComas,  (Tex. 
Civ.  App.  1903)  72  S.  W.  629;  Missouri,  etc.. 
R.  Co.  V.  Smith,  31  Tex.  Civ.  App.  332,  72 
S.  W.  418;  Galveston,  etc.,  R.  Co.  V.  Court- 
ney, 30  Tex.  Civ.  App.  544,  71  S.  W.  307; 
St.  Louis,  etc.,  R.  Co.  v.  Jacobson,  28  Tex. 
Civ.  App.  150,  66  S.  W.  1111.  But  see  Louis- 
ville, etc.,  R.  Co.  V.  Davis,  91  Ala.  487,  8  So. 
552,  where  it  was  held  that  a  railroad  com- 
pany, in  putting  a  car  on  a  repair  track, 
whereon  are  other  cars,  under  which  em- 
ployees are  at  work,  should,  to  prevent  a  col- 
lision, exercise  that  degree  of  care  which  very 
careful  and  prudent  men  exercise  in  their  own 
affairs. 

All  that  can  be  required  of  a  master  is  that 
he  use  reasonable  care  to  avoid  exposing  his 
servant  to  extraordinary  risks.  Wonder  v. 
Baltimore,  etc.,  R.  Co.,  32  Md.  411,  3  Am. 
Rep.  143. 

Work  outside  of  line  of  employment. — 

Where  a  servant  is  employed  in  working  out- 
side of  the  regular  line  of  his  employment, 
greater  care  is  required  of  the  master  toward 
him  than  if  he  had  been  working  in  his  regu- 
lar emnloyment.  Virginia  Portland  Cement 
Co.  V.  Luck,  103  Va.  427,  49  S.  E.  577. 

Facts  held  not  to  show  negligence  see  Mar- 
tin V.  Chicago,  etc.,  R.  Co.,  194  111.  138,  62 
N.  E.  599  [reversing  92  111.  App.  133]  ;  Dillon 
V.  Iowa  Cent.  R.  Co.,  118  Iowa  645,  92  N.  W. 
855;  Merchants',  etc..  Oil  Co.  v.  Burns,  96 
Tex.  573,  74  S.  W.  758  [reversing  (Civ.  App. 
1903)  72  S.  W.  626]. 

24.  Delegation  of  duty  generally  see  supra, 
IV,  A,  1,  e. 

25.  Bessemer  Land,  etc.,  Co.  v.  Campbell, 
121  Ala.  50,  25  So.  793,  77  Am.  St.  Rep.  17; 
Coffeyville  Vitrified  Brick,  etc.,  Co.  v.  Shanks, 
69  Kan.  306,  76  Pac.  856;  East  Jellico  Coal 
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work,  he  is  not  liable  for  injuries  resulting  from  the  method  adopted  by  such 
agent  for  doing  the  work.^^ 

(v)  Customary  Methobs.  While  the  test  of  a  master's  liability  is  the 
exercise  of  reasonable  and  ordinary  care  for  the  safety  of  his  servant,  and  not 
whetlier  he  has  employed  customary  methods,^'^  yet  as  a  general  rule  a  master  will 
not  be  held  responsible  for  injuries  to  a  servant  in  the  course  of  his  employment 
where  the  usual  and  customary  methods  of  work  are  employed,^^  provided  such 
methods  do  not  disregard  the  safety  of  the  servant ;  and  where  a  servant, 
knowing  the  hazards  of  his  employment  as  the  business  is  conducted,  is  injured 
while  engaged  therein,  he  cannot  recover  merely  on  the  ground  that  there  was  a 
safer  mode  in  which  the  business  might  have  been  conducted,  the  adoption  of 


Co.  V.  Stewart,  G8  S.  W.  624,  24  Ky.  L.  Rep. 
420. 

26.  Van  Derhoff  v.  New  York  Cent.,  etc., 
R.  Co.,  88  N.  Y.  App.  Div.  418,  84  N.  Y. 
SSuppl.  650.  To  the  same  effect  see  Murray 
r.  Crimmins,  14  Misc.  (N.  Y.)  466,  35  X.  Y. 
Suppl.  1023. 

For  duty  delegated  to  a  servant  engaged  in 
the  work  see  Livengood  v.  Joplin-Galena 
Consol.  Lead,  etc.,  Co.,  179  Mo.  229,  77  S.  W. 
1077. 

27.  Texas,  etc.,  R.  Co.  v.  Behymer,  189 
U.  S.  468,  23  S.  Ct.  622,  47  L.  ed.  905  \_af- 
firming  112  Fed.  35,  50  C.  C.  A.  106].  See 
also  East  Tennessee,  etc.,  R.  Co.  v.  Kane,  92 
Ga.  187,  18  S.  E.  18,  22  L.  R.  A.  315,  where 
it  is  said  that  testimony  as  to  the  customs 
or  usages  of  railroads,  without  reference  to 
whether  they  are  wisely  or  badly  managed, 
or  to  their  particular  location  or  surround- 
ings, to  peculiar  circumstances  wliich,  in  any 
given  instance,  would  tend  to  illustrate  the 
diligence  or  negligence  of  a  company  would 
be  too  vague,  uncertain,  and  indefinite  to  aid 
a  jury  in  determining  in  a  case  on  trial 
whether  the  railroad  company  was  diligent  or 
negligent;  the  view  was  taken  that  the  better 
and  safer  rule  is  to  allow  the  jury  to  deter- 
mine every  case  upon  its  own  individual 
merits,  and  in  the  light  of  its  own  particular 
facts. 

Appliances  and  methods  of  construction  see 

supra,  IV,  B,  2,  b,  (ii). 

As  affecting  contributory  negligence  see  in- 
fra, IV,  F,  4,  a,  (I),  (F). 

Employment  of  fellow  servants  see  infra, 
IV,  G,  4,  a,  (vii),  (H). 

Giving  orders  see  infra,  IV,  C,  3,  b,  (ii). 

Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (vii),  (g). 

Warning  and  instructing  servant  see  infra, 
IV,  D,  1,  d. 

Adoption  of  unusual  method  of  work. — 
Negligence  of  the  master  is  not  shown  by  the 
mere  fact  that  the  method  of  doing  work  is 
unusual.  It  must  also  be  more  dangerous  in 
itself  than  the  ordinary  one.  Cunningham  v. 
Ft.  Pitt  Bridge  Works,  197  Pa.  St.  625,  47 
Atl,  846.  See  also  Gorman  v.  Minneapolis, 
etc.,  R.  Co.,  117  Iowa  720,  90  N.  W.  79. 
Compare  Myers  v.  W.  C.  De  Pauw  Co.,  138 
Ind.  590,  38  N.  E.  37. 

28.  Illinois. —  Pennsylvania  Co.  v.  Stoelke, 
104  111.  201  (in  which  case  the  court  held 
that  it  was  error  to  refuse  to  allow  an  in- 


quiry to  be  made  as  to  the  custom  in  defend- 
ant's yard  concerning  the  running  in  of 
cars)  ;  Illinois  Cent.  R.  Co.  v.  Neer,  31  111. 
App.  126  [reversed  on  other  grounds  in  138 
111.  29,  27  N.  E.  705]. 

Massachusetts. —  Galvin  v.  Old  .  Colony  R. 
Co.,  162  Mass.  533,  39  N.  E.  186. 

Michigan. —  La  Barre  v.  Grand  Trunk 
Western  R.  Co.,  133  Mich.  192,  94  N.  W. 
735;  Carr  v.  St.  Clair  Tunnel  Co.,  131  Mich. 
592,  92  N.  W.  110;  Schaible  v.  Lake  Shore, 
etc.,  R.  Co.,  97  Mich.  318,  56  N.  W.  565,  21 
L.  R.  A.  660. 

Minnesota. —  Larson  v.  St,  Paul,  etc.,  R. 
Co.,  43  Minn.  423,  45  N.  W.  722,  holding 
that  proof  of  a  general  custom  as  to  the  run- 
ning of  extra  trains  is  competent,  as  affect- 
ing the  question  whether  it  is  negligence  so 
to  operate  them. 

Missouri. —  Relyea  v.  Kansas  City,  etc.,  R. 
Co.,  112  Mo.  86,  20  S.  W.  480,  18  L.  R.  A. 
817;  Jackson  v.  Missouri  Pac.  R.  Co.,  104 
Mo.  448,  16  S.  W.  413. 

Nebraska. —  W^eed  v.  Chicago,  etc.,  R.  Co.,, 
5  Nebr.  (Unoff.)  623,  99  N.  W.  827. 

Neio  York. —  Bookman  v.  Masterson,  83 
N.  Y.  App.  Div.  4,  81  N.  Y.  Suppl.  962; 
Davidson  v.  Cornell,  10  K  Y.  Suppl.  521.  _ 

Ohio. —  Memphis,  etc.,  Packet  Co.  v.  Brit- 
ton,  25  Ohio  Cir.  Ct.  153 ;  Lake  George,  etc., 
R.  Co.  V.  Vogelson,  23  Ohio  Cir.  Ct.  361. 

South  Carolina. —  Gideon  v.  Enoree  Mfg. 
Co.,  44  S.  C.  442,  22  S.  E.  598. 

United  States. —  Olsen  i;.  North  Pac.  Lum- 
ber Co.,  119  Fed.  77,  55  C.  C.  A.  665;  Hunt  v. 
Hurd,  98  Fed.  683,  39  C.  C.  A.  226. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  271. 

Compare  Berg  v.  Chicago,  etc.,  R.  Co.,  50 
Wis.  419,  7  N.  W.  347,  where  it  was  held 
that  a  custom  that,  in  switching  cars  in  a 
depot  yard,  it  is  not  the  duty  of  the  com- 
pany to  have  any  one  on  the  cars  in  motion 
to  warn  men  at  work  in  the  yard  will  not 
relieve  it  of  liability  for  injuries  to  a  brake- 
man  caused  by  a  moving  car,  where  there 
was  a  brakeman  on  the  car  who  could  have 
warned  the  trackman  or  stopped  the  car  in 
time  to  avoid  the  injury. 

29.  Allen  v.  Burlington,  etc.,  R.  Co.,  64 
Iowa  94,  19  N.  W.  870. 

One  is  not  relieved  from  the  consequences 
of  carelessness  because  no  injury  had  resulted 
from  former  carelessness.  Hennesey  v.  Bing- 
ham, 125  Cal.  627,  58  Pac.  200. 

[IV,  C,  1,  a,  (v)] 
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which  would  have  prevented  the  injurj.^^  On  the  other  hand  a  servant  has  the 
right  to  rely  upon  the  continued  observance  by  the  master  of  such  methods  of 
work  and  precautions  as  he  has  been  accustomed  to  follow  and  observe,^^  even 
though  they  are  not  required  by  the  printed  rules  of  the  master.^^  But  where  a 
servant  is  injured  by  reason  of  a  violation  of  Jiis  duty,  the  fact  that  he  and  other 
employees  of  his  class  had  been  in  the  habit  of  so  violating  their  duty,  with  the 
knowledge  of,  and  in  pursuance  of  a  custom  known  to,  the  agents  of  the  master, 
will  not  give  a  right  of  action.^ 

(vi)  I^NOWLEDGE  OF Danoer?^  In  Order  to  hold  a  master  liable  for  injuries 
to  a  servant  alleged  to  have  been  caused  by  the  unsafe  methods  of  work  adopted 
by  liim,  it  must  be  shown  that  he  had,  or  ought  to  have  had,  knowledge  of  the 
danger.^^ 

(vii)  Proximate  Cause  of  Injury.  The  master's  methods  of  work  must  be 
shown  to  have  been  the  proximate  cause  of  the  injury  to  warrant  a  recovery  by 
his  servant.^^ 

b.  Liability  of  Master  Under  Statutes  Modifying  Fellow  Servant  Doctrine  ^'^  — 

(i)  Ik  General.  Under  statutes  modifying  and  limiting  the  fellow  servant 
doctrine,^^  a  master  will  be  liable  for  injuries  to  a  servant  resulting  from  the 
negligence  of  a  fellow  servant,  although  the  master  has  been  guilty  of  no  negli- 
gence in  respect  to  his  methods  of  work,^^  provided  the  servant  could  not,  by 


30.  Degenhart  v.  Gent,  97  111.  App.  145. 
See  also  Conway  v.  Hannibal,  etc.,  R.  Co.,  24 
Mo.  App.  235. 

Assumption  of  risk  generally  see  infra, 
IV,  E. 

31.  Lake  Shore,  etc.,  R.  Co.  v.  Sclmltz,  19 
Ohio  Cir.  Ct.  639,  9  Ohio  Cir.  Dec.  816. 

32.  Galveston,  etc.,  R.  Co.  v.  Collins,  24 
Tex.  Civ.  App.  143,  57  S.  W.  884. 

33.  Chattanooga  Southern  R.  Co.  v.  Myers, 
112  Ga.  237,  37  S.  E.  439. 

34.  Defects  in  appliances  see  supra,  IV, 
R,  7. 

35.  Stanley  v.  Richmond,  etc.,  Extension 
Co.,  72  Ga.  202;  Hooper  v.  Snead  Iron 
Works,  14  S.  W.  542,  12  Ky.  L.  Rep.  483; 
Muster  v.  Chicago,  etc.,  R.  Co.,  61  Wis.  325, 
21  N.  W.  223,  50  Am.  Rep.  141. 

Facts  held  sufficient  to  give  notice  see 
Cleveland,  etc.,  R.  Co.  v.  Zider,  61  Fed.  908, 
10  C.  C.  A.  151. 

36.  Iowa. —  Martin  v.  Chicago,  etc.,  R.  Co., 
118  Iowa  148,  91  N.  W.  1034,  96  Am.  St. 
Rep.  371,  59  L.  R.  A.  698. 

Missouri. —  Lee  v.  Kansas  City  Gas  Co.,  91 
Mo.  App.  612. 

South  Carolina. —  Glenn  v.  Columbia,  etc., 
R.  Co.,  21  S.  C.  466. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Barrager, 
(1890)  14  S.  W.  242. 

Wisconsin. —  Meier  v.  Morgan,  82  Wis.  289, 
52  N.  W.  174,  33  Am.  St.  Rep.  39.  Compare 
Faerber  v.  T.  B.  Scott  Lumber  Co.,  86  Wis. 
226,  56  N.  W.  745. 

Canada. — Alexander  v.  Miles,  7  Ont.  L. 
Rep.  103. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  275. 

37.  Construction  and  operation  of  statutes 
generally  see  infra,  IV,  G,  4,  b. 

Injury  avoidable  notwithstanding  negli- 
gence see  infra,  IV,  F,  2,  a,  (ii),  (c). 

Proximate  cause  of  injury  see  infra,  II, 
B,  9. 

[IV.  C,  1,  a,  (v)] 


Warning  and  instructing  servant  see  infra, 

IV,  D,  1,  f. 

38.  Statutory  provisions  limiting  fellow 
servant  doctrine  generally  see  infra,  IV,  G,  4,  b. 

39.  Alabama. —  Jones  v.  Alabama  Mineral 
R.  Co.,  107  Ala.  400,  18  So.  30;  Louisville, 
etc.,  R.  Co.  V.  Baker,  106  Ala.  624,  17  So. 
452  (failure  of  engineer  to  obey  signal)  ; 
Louisville,  etc.,  R.  Co.  v.  Davis,  91  Ala.  487, 
8  So.  552. 

Georgia. — Alabama  Great  Southern  R.  Co. 

r.  Fulghum,  94  Ga.  571,  19  S.  E.  981  (failure 
of  conductor  to  stop  train  on  signal)  ;  North- 
eastern R.  Co.  V.  Barnett,  89  Ga.  399,  15 
S.  E.  492  (engineer's  starting  engine  with- 
out awaiting  signal)  ;  Central  R.,  etc.,  Co.  v. 
Dickinson,  82  Ga.  629,  10  S.  E.  203  (sudden 
slacking  of  speed  of  train  without  awaiting 
signal) . 

loiva. —  Strong  v.  Iowa  Cent.  R.  Co.,  94 
Iowa  380,  62  N.  W.  799  (negligence  suddenly 
and  without  notice  to  increase  speed  of  en- 
gine, after  it  has  been  slowed  on  signal  from 
brakeman  about  to  couple  it  to  a  car,  without 
his  orders);  Tobey  v.  Burlington,  etc.,  R.  Co., 
94  Iowa  256,  62  N.  W.  761,  33  L.  R.  A.  496; 
Lowe  V.  Chicago,  etc.,  R.  Co.,  89  Iowa  420, 
56  N.  W.  519  (injury  to  brakeman  uncoupling 
cars  by  sudden  increase  of  speed,  without  his 
orders)  ;  Grannis  V.  Chicago,  etc.,  R.  Co.,  81 
Iowa  444,  46  N.  W.  1067  (injury  to  servant 
from  careless  movement  of  engine)  ;  Hawlev 

V.  Chicago,  etc.,  R.  Co.,  71  Iowa  717,  29  N.  W. 
787;  Pringle  v.  Chicago,  etc.,  R.  Co.,  64  Iowa 
613,  21  N.  W.  108 ;  Farley  v.  Chicago,  etc.,  R. 
Co.,  56  Iowa  337,  9  N.  W.  230;  Lombard  v. 
Chicago,  etc.,  R.  Co.,  47  Iowa  494. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  French, 
56  Kan.  584,  44  Pac.  12  (brakeman  injured 
by  sudden  and  rapid  movement  of  engine, 
without  any  signal  to  him)  ;  Kansas  City, 
etc.,  R.  Co.  V.  Murray,  55  Kan.  336,  40  Pac. 
646  (brakeman  injured  by  sudden  and  un- 
signaled  lessening  of  speed)  ;  Atchison,  etc., 
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the  exercise  of  ordinary  care,  have  avoided  the  consequences  to  himself  of  such, 
negligence,  and  provided  further  that  he  was  not  himself  guilty  of  any  contributory 
negligence.^^ 

(ii)  CusTOJfARY  Methods.  As  a  general  rule  it  is  not  negligence  in  a  fellow 
servant  to  follow  the  customary  methods  of  work,^^  unless  the  circumstances  are 
such  as  to  render  such  methods  dangerous.*^  On  the  other  hand  tlie  master  will 
be  held  liable  for  injuries  to  a  servant  caused  by  the  negligence  of  a  fellow 
servant  in  failing  to  observe  the  customary  methods  of  work/^ 

(ill)  Proximate  Cause  of  Injury.  Where  the  right  of  recovery  is  predi- 
cated upon  the  negligence  of  a  fellow  servant,  such  negligence  must  be  the 
proximate  cause  of  the  injury/'* 

2.  Rules  —  a.  Duty  to  Adopt  and  Ppomulgate  —  (i)  In  General.  Where 
a  master  is  engaged  in  a  complex  or  dangerous  business  he  must  adopt  and 
promulgate  such  rules  and  regulations  for  the  conduct  of  his  business  and  the 
government  of  his  servants  in  the  discharge  of  their  duties  as  will  afford  rea- 
sonable protection  to  them.'*^    But  no  duty  to  adopt  rules  is  imposed  upon  the 


R.  Co.  V.  Brassfield,  51  Kan.  167,  32  Pae. 
814;  Atchison,  etc.,  R.  Co.  v.  Koehler,  37 
Kan.  463,  15  Pac.  567;  Missouri  Pac.  R.  Co. 
V.  Mackey,  33  Kan.  298,  6  Pac.  291. 

Minnesota. —  Britton  v.  Northern  Pac.  R. 
Co.,  47  Minn.  340,  50  N.  W.  231,  injury 
caused  by  unsignaled  backing  of  engine  upon 
hand-car,  of  which  there  was  an  unobstructed 
view. 

Montana. —  Criswell  v.  Montana  Cent.  R. 
Co.,  17  Mont.  189,  42  Pac.  767,  running  train 
into  yard  at  night  without  headlight,  and 
without  sending  a  flagman  to  see  if  the  track 
was  clear. 

See  34  Cent,  Dig.  tit.  "  Master  and 
Servant,"  §§  276-280. 

Violation  of  speed  ordinance  negeligence  per 
se  see  Tobey  v.  Burlington,  etc.,  R.  Co.,  94 
Iowa  256,  62  N.  W.  761,  33  L.  R.  A.  496. 

Mistake  of  judgment. —  A  railroad  company 
is  not  liable  for  a  mistake  of  judgment  of  a 
conductor  in  applying  the  brakes  so  as  to  in- 
jure a  brakeman,  if  he  acted  as  an  ordinarily 
prudent  man  would  have  done  under  like  cir- 
cumstances. Dunlavy  v.  Chicago,  etc.,  R.  Co., 
66  Iowa  435,  23  N.  W.  911. 

The  reversing  of  an  engine  in  switching  and 
making  up  a  train  is  not  negligence  per  se. 
Jackson  v.  Kansas  City,  etc.,  R.  Co.,  31  Kan. 
761,  3  Pac.  501. 

Duty  of  engineer  on  train  following  a  hand- 
car see  Nelling  v.  Chicago,  etc.,  R.  Co.,  98 
Iowa  554,  63  N.  W.  568,  67  K  W.  404. 

Facts  held  not  to  show  negligence  of  fellow 
servant  see  Alabama  Midland  R.  Co.  v.  Mc- 
Donald, 112  Ala.  216,  20  So.  472;  Louisville, 
etc.,  R.  Co.  V.  Markee,  103  Ala.  160,  15  So. 
511,  49  Am.  St.  Rep.  21;  Alabama  Great 
Southern  R.  Co.  v.  Richie,  99  Ala.  346,  12 
Sa.  612;  Hamilton  v.  Chicago,  etc.,  R.  Co., 
93  Iowa  46,  61  N.  W.  415;  Gorman  v.  Min- 
neapolis, etc.,  R.  Co.,  78  Iowa  509,  43  N.  W. 
303;  Brady  v.  Burlington,  etc.,  R.  Co.,  72 
Iowa  53,  33  N.  W.  360 ;  Missouri  Pac.  R.  Co. 
V.  Haley,  25  Kan.  35. 

40.  Central  R.,  etc.,  Co.  v.  Lanier,  83  Ga. 
587,  10  S.  E.  279. 

41.  Gorman  v.  Minneapolis,  etc.,  R.  Co.,  78 
Iowa  509,  43  N.  W.  303. 


42.  Knott  Dubuque,  etc.,  R.  Co.,  84  Iowa 
462,  51  N.  W.  57,  where  it  was  held  that  a, 
custom  of  an  engineer  to  start  his  engine, 
after  taking  water,  without  warning  to  his 
fireman,  whose  duty  it  was  to  go  on  the 
tender  and  adjust  the  spout,  did  not  apply 
if  the  fireman's  position  on  the  tender  was 
rendered  unusually  perilous  by  the  presence 
of  coarse,  slippery  chunks  of  coal,  or  if  the 
engine  moved  more  suddenly  than  usual  in 
such  cases. 

43.  Romick  v.  Chicago,  etc.,  R.  Co.,  62  Iowa 
167,  17  N.  W.  458;  Moran  v.  Eastern  R.  Co., 
48  Minn.  46,  50  N.  W.  930. 

44.  East  Tennessee,  etc.,  R.  Co.  v.  Reynolds^ 
93  Ga.  570,  20  S.  E.  70;  Gould  v.  Chicago, 
etc.,  R.  Co.,  66  Iowa  590,  24  N.  W.  227; 
Lockwood  f.  Chicago,  etc.,  R.  Co.,  55  Wis.  50, 
12  N.  W.  401.  Compare  Crowley  v.  Burling- 
ton, etc.,  R.  Co.,  65  Iowa  658,  20  N.  W.  467, 
22  N.  W.  918. 

45.  Proximate  cause  of  injury  see  infra, 

IV,  C,  2,  g. 

46.  Alabama. —  Louisville,  etc.,  R.  Co.  r. 
York,  128  Ala.  305,  30  So.  676. 

California. —  Daubert  v.  Western  Meat  Co., 
135  Cal.  144,  67  Pac.  133. 

Delaivare. —  Giordano  v.  Brandywine  Gran- 
ite Co.,  3  Pennew.  423,  52  Atl.  332;  Murphy 

V.  Hughes,  1  Pennew.  250,  40  Atl.  187. 
Georgia. —  Little  v.  Southern  R.  Co.,  120 

Ga.  347,  47  S.  E.  953,  102  Am.  St.  Rep.  104, 
66  L.  R.  A.  509. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  McLallen, 
84  111.  109;  Chicago,  etc.,  R.  Co.  v.  Taylor,  69 
111.  461,  18  Am.  Rep.  626;  Chicago,  etc.,  R. 
Co.  17.  George,  19  111.  510,  71  Am.  Dec.  239; 
Chicago,  etc.,  R.  Co.  v.  Bell,  111  111.  App. 
280. 

loica. —  Cooper  v.  Iowa  Cent.  R.  Co.,  44 
Iowa  134. 

Maine. —  Moran  v.  Rockland,  etc.,  St.  R. 
Co.,  99  Me.  127,  58  Atl.  676. 

Massachusetts. —  Daley  v.  American  Print- 
ing Co.,  152  Mass.  581,  26  N.  E.  135. 

Minnesota. —  Le  Due  v.  Northern  Pac.  R. 
Co.,  92  Minn.  287,  100  N.  W.  108;  Walliu 
V.  Eastern  R.  Co.,  83  Minn.  149,  86  K  W. 
76,  54  L.  R.  A.  481. 

[IV,  C,  2,  a,  (I)] 
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master  where  the  business  is  neither  complex  nor  extrahazardous;^'''  where  the 


Missouri. —  Reagan  v.  St.  Louis,  etc.,  R. 
Co.,  93  Mo.  348,  6  S.  W.  371,  3  Am.  St.  Rep. 
542. 

Montana. —  Shaw  v.  New  Year  Gold  Mines 
Co.,  31  Mont.  138,  77  Pac.  515. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Oyster, 
58  Nebr.  1,  78  N.  W.  359. 

New  Hampshire. —  Hill  v.  Boston,  etc.,  R. 
Co.,  72  N.,H.  518,  57  Atl.  924. 

New  Jersey. —  See  Voss  v.  Delaware,  etc., 
R.  Co.,  62  N.  J.  L.  59,  41  Atl.  224. 

New  York. —  Doing  v.  New  York,  etc.,  R. 
Co.,  151  N.  Y.  579,  45  N.  E.  1028  [reversing 
73  Hun  270,  26  N.  Y.  Suppl.  405]  ;  Morgan  v. 
Hudson  River  Ore,  etc.,  Co.,  133  N.  Y.  666, 
31  N.  E.  234  [reversing  15  N.  Y.  Suppl. 
609] ;  Berrigan  v.  New  York,  etc.,  R.  Co.,  131 
N.  Y.  582,  30  N.  E.  57  [reversing  14  N.  Y. 
Suppl.  26]  ;  Ford  v.  Lake  Shore,  etc.,  R.  Co., 
124  N.  Y.  493,  26  N.  E.  1101,  12  L.  R.  A. 
454;  Bushby  v.  New  York,  etc.,  R.  Co.,  107 
N.  Y.  374,  4  N.  E.  407,  1  Am.  St.  Rep.  844; 
Abel  V.  Delaware,  etc..  Canal  Co.,  103  N.  Y. 
581,  9  N.  E.  325,  57  Am.  Rep.  773;  Slater 
V.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627; 
Koszlowski  V.  American  Locomotive  Co.,  96 
N.  Y.  App.  Div.  40,  89  N.  Y.  Suppl.  55; 
Smith  -v.  Lidgerwood  Mfg.  Co.,  56  N.  Y.  App. 
Div.  528,  67  N.  Y.  Suppl.  533 ;  Tully  v.  New 
York,  etc..  Steamship  Co.,  10  N.  Y.  App.  Div. 
463,  42  N.  Y.  Suppl.  29;  Warn  v.  New  York 
Cent.,  etc.,  R.  Co.,  80  Hun  71,  29  N.  Y.  Suppl. 
897;  Bohn  v.  Havemeyer,  46  Hun  557  [af- 
firmed in  114  N.  Y.  296,  21  N.  E.  402]; 
Haskin  v.  New  York  Cent.,  etc.,  R.  Co.,  65 
Barb.  129  [affirmed  in  56  N.  Y.  608]  ;  Mul- 
vaney  v.  Brooklyn  City  R.  Co.,  1  Misc.  425, 
21  N.  Y.  Suppl.  427  [affirmed  in  142  N.  Y. 
651,  37  N.  E.  560]. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Murphy, 
50  Ohio  St.  135,  33  N.  E.  403;  Dick  v. 
Indianapolis,  etc.,  R.  Co.,  38  Ohio  St.  389; 
Hill  V.  Lake  Shore,  etc.,  R.  Co.,  22  Ohio  Cir. 
Ct.  291,  12  Ohio  Cir.  Dec.  241;  Lake  Shore, 
etc.,  R.  Co.  V.  Topliff,  18  Ohio  Cir.  Ct.  709,  6 
Ohio  Cir.  Dec.  234. 

Pennsylvania. —  Lewis  v..  Seifert,  116  Pa. 
St.  628,  11  Atl.  514,  2  Am.  St.  Rep.  631; 
O'Rourke  v.  Alphons  Custodis  Chimney 
Constr.  Co.,  21  Pa.  Super.  Ct.  52. 

Texas. —  International,  etc.,  R.  Co.  v.  HaP, 
78  Tex.  657,  15  S.  W.  108;  Texas,  etc.,  R.  Co. 
V.  Cumpston,  15  Tex.  Civ.  App.  493,  40  S.  W. 
546. 

Utah. —  Johnson  v.  Union  Pac.  Coal  Co.,  28 
Utah  46,  76  Pac.  1089,  67  L.  R.  A.  506; 
Boyle  V.  Union  Pac.  R.  Co.,  25  LTtah  420,  71 
Pac.  988 ;  Pool  v.  Southern  Pac.  Co.,  20  Utali 
210,  58  Pac.  326. 

Virginia. —  Wright  v.  Southern  R.  Co.,  101 
Va.  36,  42  S.  E.  913;  Norfolk,  etc.,  R.  Co.  v. 
Graham,  96  Va.  430,  31  S.  E.  604;  Moore 
Lime  Co.  v.  Richardson,  95  Va.  326,  28  S.  E. 
334,  64  Am.  St.  Rep.  785. 

West  Virginia. —  Madden  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  610,  57  Am.  Rep. 
695.  . 

United  States. —  Crew  v.  St.  Louis,  etc.,  R. 
Co.,  20  Fed.  87. 

[IV,  C,  2,  a,  (I)] 


England. —  Vose  v.  Lancashire,  etc.,  R.  Co., 
2  H.  &  N.  728,  4  Jur.  N.  S.  364,  27  L.  J. 
Exch.  249,  6  Wkly.  Hep.  295. 

Canada. —  Parent  v.  Schloman,  12  Quebec 
Super.  Ct.  283. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  283. 

Mere  failure  to  adopt  rules  is  not  proof  of 
negligence,  unless  it  appears  that  the  master, 
in  the  exercise  of  reasonable  care,  should 
have  foreseen  the  necessity  for  such  precau- 
tion. Shaw  V.  New  Year  Gold  Mines  Co.,  31 
Mont.  138,  77  Pac.  515.  See  also  Dooling  c. 
Deutscher  Verein,  97  N.  Y.  App.  Div.  39,  89 
N.  Y.  Suppl.  580;  Sanner  v.  Atchison,  etc., 
R.  Co.,  17  Tex.  Civ.  App.  337,  43  S.  W.  533; 
Moore  Lime  Co.  v.  Richardson,  95  Va.  326,  28 
S.  E.  334,  64  Am.  St.  Rep.  785. 

Failure  to  make  rules  which  might  have 
prevented  an  accident  is  not  negligence,  where 
the  accident  was  occasioned  by  circumstances 
which  could  not  have  been  reasonably  antici- 
pated, and  where  a  compliance  with  the  gen- 
eral body  of  rules  and  the  exercise  of  ordi- 
nary care  and  prudence  by  the  servant  would 
have  avoided  it.  Berrigan  v.  New  York,  etc  . 
R.  Co.,  131  N.  Y.  582,  30  N.  E.  57  [reversing 
14  N.  Y.  Suppl.  26].  See  also  Koszlowski  v. 
American  Locomotive  Co.,  96  N.  Y.  App.  Div. 
40,  89  N.  Y.  Suppl.  55;  Merchants',  etc.,  Oil 
Co.  V.  Burns,  96  Tex.  573,  74  S.  W.  758  [re- 
versing (Civ.  App.  1903)  72  S.  W.  626]. 

Where  the  adoption  of  a  rule  is  impracti- 
cable, the  failure  to  adopt  is  not  negligence, 
Haskin  v.  New  York  Cent.,  etc.^  R.  Co.,  65 
Barb.  (N.  Y.)  129  [affirmed  in  56  N.  Y.  608]. 

Where  rules  could  not  have  prevented  the 
injury,  the  failure  of  the  master  to  adopt 
them  is  not  negligence.  Carr  v.  North  River 
Constr.  Co.,  48  Hun  (N.  Y.)  266. 

Operation  of  trains  during  snowstorms. — 
A  railroad  company  is  not  negligent  in  fail- 
ing to  make  rules  for  the  management  of 
trains  during  severe  and  long- continued  snow- 
storms merely  because  it  has  made  a  special 
rule  as  to  their  operation  in  foggy  weather. 
Niles  V.  New  York  Cent.,  etc.,  R.  Co.,  14 
N.  Y.  App.  Div.  58,  43  N.  Y.  Suppl.  751. 

Negligence  question  for  jury  see  Tully  v. 
New  York,  etc..  Steamship  Co.,  10  N.  Y.  App. 
Div.  463,  42  N.  Y.  Suppl.  29. 

47.  Delaware. —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Pennew.  544,  57  Atl.  559. 

Minnesota. —  Boyer  v.  Eastern  R.  Co.,  87 
Minn.  367,  92  N.  W.  326. 

New  York. —  Wagner  v.  New  Y^ork,  etc.,  R. 
Co.,  76  N.  Y.  App.  Div.  552,  78  N.  Y.  Suppl. 
696 :  Forey  v.  Syracuse,  etc.,  R.  Co.,  12  N.  Y. 
St.  198. 

Oregon. —  Johnson  v.  Portland  Stone  Co., 
40  Oreg.  436,  67  Pac.  1013,  68  Pac.  425; 
Wagner  v.  Portland,  40  Oreg.  389,  60  Pac. 
985,  67  Pac.  300. 

Teceas. —  Texas,  etc.,  R.  Co.  v.  Echols,  87 
Tex.  339,  27  S.  W.  60,  28  S.  W.  517. 

Virginia. —  Norfolk,  etc.,  R.  Co.  V.  Graham, 
96  Va.  430,  31  S.  E.  604. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  283. 
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dangers  incident  to  the  work  are  obvious/^  or  of  common  knowledge  and  fully 
understood  by  the  servants/^  or  where  the  practice  actually  in  force  renders  a 
rule  unnecessary ;  ^  nor  is  the  master  bound  to  make  rules  as  to  how  his  servants 
shall  conduct  themselves  outside  the  scope  of  their  employment,  nor  as  to  how 
business  shall  be  carried  on  or  any  act  done  which  is  not  carried  on  or  done  with 
his  knowledge  and  permission.^^ 

(ii)  Effect  of  Custom  of  Others.  While  the  adoption  or  non-adoption  of 
rules  by  others  in  the  same  line  of  business  is  not  conclusive  as  to  the  duty  of  the 
master  in  this  respect,^^  yet  as  a  rule  his  adoption  of  such  regulations  as  are  in 
general  use  will  relieve  him  from  liability  ;  and  where  there  is  no  evidence  that 
any  rules  relating  to  the  business  had  been  adopted  by  others,  or  were  necessary 
or  practicable,  he  is  not  chargeable  with  negligence  in  failing  to  adopt  any.^^  On 
the  other  hand,  if  persons  of  ordinary  prudence,  engaged  in  the  same  line  of 
business,  have  found  it  necessary  to  provide  rules  for  its  management,  the  failure 
of  a  master  to  prescribe  such  rules  is  evidence  of  negligence.^^ 

b.  Duty  to  Enforce  Obedienee.^^  It  is  the  duty  of  the  master  to  use  reasonable 
care  to  see  that  the  rules  adopted  by  him  for  the  safety  of  his  servants  are  com- 
plied with,  and  if  he  fails  to  do  so  he  will  be  responsible  for  injuries  resulting 
from  non-compliance  therewith.^'^ 

e.  Reasonableness  and  Suffleieney.^^  The  presumption  is  that  rules  which  the 
master  has  adopted  for  the  government  of  his  servants,  to  prevent  injuries  to 
them,  are  reasonable  and  sufficient.^^    But  to  require  obedience  a  rule  must  be 


48.  Voss  V.  Delaware,  etc.,  R.  Co.,  62  N.  J. 
L.  59,  41  Atl.  224;  Austin  v.  Fisher  Tanning 
Co.,  96  N.  Y.  App.  Div.  550,  89  N.  Y.  Suppl. 
137;  Norfolk,  etc.,  R.  Co.  v.  Graham,  96  Va. 
430,  31  S.  E.  604. 

49.  Fritz  v.  Salt  Lake,  etc..  Gas,  etc.,  Co., 
18  Utah  493,  56  Pac.  90. 

50.  Rutledge  v.  Missouri  Pac.  R.  Co.,  123 
Mo.  121,  24  S.  W.  1053,  27  S.  W.  327;  Kudik 
V.  Lehigh  Valley  R.  Co.,  78  Hun  (N.  Y.)  492, 
29  N.  Y.  Suppl.  533. 

51.  Moran  v.  Rockland,  etc.,  St.  R.  Co.,  99 
Me.  127,  58  Atl.  676. 

52.  Hannibal,  etc.,  R.  Co.  v.  Kanaley,  39 
Kan.  1,  17  Pac.  324;  Abel  v.  Delaware,  etc.. 
Canal  Co.,  128  N.  Y.  662,  28  N.  E.  663 ;  East- 
wood V.  Retsof  Min.  Co.,  86  Hun  (N.  Y.)  91, 
34  N.  Y.  Suppl.  196  [affirmed  in  152  N.  Y. 
561,  47  N.  E.  1106]. 

Question  for  jury  see  Eastwood  v.  Retsof 
Min.  Co.,  86  Hun  (N.  Y.)  91,  34  N.  Y.  Suppl. 
196  [affirmed  in  152  N.  Y.  561,  47  N.  E. 
1106]. 

53.  Seccombe  v.  Detroit  Electric  R.  Co., 
133  Mich.  170,  94  K  W.  747. 

54.  Elv  V.  New  York  Cent.,  etc.,  R.  Co.,  88 
Hun  (N.^Y.)  323,  34  N.  Y.  Suppl.  739;  Larow 
r.  New  York,  etc.,  R.  Co.,  61  Hun  (N.  Y.)  11, 
15  N.  Y.  Suppl.  384. 

55.  Hill  V.  Boston,  etc.,  R.  Co.,  72  N.  H. 
518,  57  Atl.  924. 

Custom  of  providing  rules  must  be  a  gen- 
eral one. —  St.  Louis,  etc.,  R.  Co.  v.  Nelson,  20 
Tex.  Civ.  App.  536,  49  S.  W.  710. 

56.  Customary  violation  see  infra,  IV,  C, 
2,  e. 

57.  Colorado.  —  Silver  Cord  Combination 
Min.  Co.  V.  McDonald,  14  Colo.  191,  23  Pac. 
346. 

Connecticut. —  Nolan  v.  New  York,  etc.,  R. 
Co.,  70  Conn.  159,  39  Atl.  115,  43  L.  R.  A. 


305 ;  Gerrish  f.  New  Haven  Ice  Co.,  63  Conn. 
9,  27  Atl.  235. 

Illinois. —  Chicago,  etc.,  R,  Co.  v.  Taylor,  69 
ni.  461,  18  Am.  Rep.  626. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Collarn,  73 
Ind.  261,  38  Am.  Rep.  134. 

Minnesota. —  Le  Due  v.  Northern  Pac.  R. 
Co.,  92  Minn.  287,  100  N.  W.  108. 

Missouri. —  Rinard  v.  Omaha,  etc.,  R.  Co., 
164  Mo.  270,  64  S.  W.  124;  Rutledge  v.  Mis- 
souri Pac.  R.  Co.,  110  Mo.  312,  19  S.  W.  38, 
123  Mo.  121,  24  S.  W.  1053,  27  S.  W. 
327. 

New  York. —  Whittaker  v.  Delaware,  etc., 
Canal  Co.,  126  N.  Y.  544,  27  N.  E.  1042; 
Warn  r.  New  York  Cent.,  etc.,  R.  Co.,  80  Hun 
71,  29  N.  Y.  Suppl.  897  [affirmed  in  157  N.  Y. 
109,  51  N.  E.  744].  Compare  Slater  v.  Jew- 
ett,  85  N.  Y.  61,  39  Am.  Rep.  627. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Rea- 
gan, 96  Tenn.  128,  33  S.  W.  1050. 

Texas. —  International,  etc.,  R.  Co.  v.  Hin- 
zie,  82  Tex.  623,  18  S.  W.  681;  Missouri,  etc., 
R.  Co.  V.  Jones,  (Civ.  App.  1903)  75  S.  W. 
53:  Missouri,  etc.,  R.  Co.  v.  Goss,  31  Tex.  Civ. 
App.  300,  72  S.  W.  94 ;  Texas,  etc.,  R.  Co.  v. 
Eberhart,  (Civ.  App.  1897)  40  S.  W.  1060. 

Utah. —  Konold  v.  Rio  Grande  Western  R. 
Co.,  21  Utah  379,  60  Pac.  1021,  81  Am.  St. 
Rep.  693. 

West  Virginia. —  Criswell  v.  Pittsburgh, 
etc.,  R.  Co.,  30  W.  Va.  798,  6  S.  E.  31;  Mad- 
den V.  Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
610,  57  Am.  Rep.  695. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  284. 

58.  Assumption  of  risk  see  infra,  IV,  E,  3. 
Proximate  cause  of  injury  see  infra,  IV,  C, 

2,  g. 

59.  Rex  V.  Pullman's  Palace  Car  Co.,  2 
Marv.  (Del.)  337,  43  Atl.  246;  Little  Rock, 

[IV,  C,  2,  c] 
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practicable  and  possible  of  performance;^  and  where,  under  tlie  guise  of  rules, 
a  master  seeks  to  evade  duties  imposed  upon  him  by  law,  the  servant  is  not  bound 
therebj.^^  To  be  sufficient  rules  must  be  specific  and  definite,^-  and  must  afford 
reasonable  protection  to  the  servants.^^ 

d.  Notice  to  Servant.^^  To  relieve  the  master  of  liability  for  injuries  to  a 
servant  resulting  from  the  disregard  of  the  rules  adopted  by  him  for  the  manage- 
ment of  his  business  and  the  government  of  his  servants,  the  servant  must  have 
had  knowledge,  actual  or  constructive,  of  the  rule.^^  But  knowledge,  however 
acquired,  is  sufficient  to  bind  the  servant,  although  the  master  has  failed  to  give 


etc.,  R.  Co.  r.  Barry,  84  Fed.  944,  28  C.  C.  A. 
644,  43  L.  R.  A.  349. 
For  rules  held  reasonable  and  sufficient  see 

Louisville,  etc.,  R.  Co.  Xi.  Pearson,  97  Ala.  211, 
12  So.  176  (rule  requiring  servants  to  inspect 
tools,  machinery,  and  cars  before  use)  ;  Mem- 
phis, etc.,  R.  Co.  V.  Graham,  94  Ala.  545,  10 
So.  283  (forbidding  servants  to  go  between 
moving  cars  to  uncouple)  ;  Kansas  City,  etc., 
R.  Co.  V.  Hammond,  58  Ark.  324,  24  S.  W. 
723  (rule  as  to  signals  in  case  of  obstructions 
on  spur  track)  ;  Nolan  v.  New  York,  etc.,  R. 
Co.,  70  Conn.  159,  39  Atl.  115,  43  L.  R.  A. 
305  (holding  that  rules,  substantially  the 
same  as  those  of  ninety  per  cent  of  the  rail- 
roads in  the  country,  are  sufficient)  ;  Terre 
Haute,  etc.,  R.  Co.  v.  Becker,  146  Ind.  202,  45 
N.  E.  96  (rule  as  to  movement  of  wild  trains); 
Hannibal,  etc.,  R.  Co.  -y.  Kanaley,  39  Kan.  1, 
17  Pac.  324  (rules  as  to  movement  of  trains); 
Whalen  y.  Michigan  Cent.  R.  Co.,  114  Mich. 
512,  72  N.  W.  323  (rule  regulating  approach 
of  train  to  station)  ;  Peterson  v.  Chicago, 
etc.,  R.  Co.,  67  Mich.  102,  34  N.  W.  260,  11 
Am.  St.  Rep.  564  (rule  for  protection  of  car- 
inspectors  and  repairmen)  ;  Scott  t'.  Eastern 
R.  Co.,  90  Minn.  135,  95  N.  W.  892  (rule  re- 
quiring brakemen  to  inspect  steps  of  cars, 
and  conductors  to  see  that  the  duty  is  per- 
formed) ;  Richmond,  etc.,  R.  Co.  t\  Rush,  71 
Miss.  987,  15  So.  133  (rule  as  to  coupling)  ; 
Francis  t\  Kansas  City,  etc.,  R.  Co.,  110  Mo. 
387,  19  S.  W.  935  (rule  forbidding  switchmen 
from  standing  on  track  and  jumping  on  foot- 
board of  moving  engine)  ;  Corcoran  Xi.  Dela- 
ware, etc.,  R.  Co.,  126  N.  Y.  673,  27  N.  E. 
1022  (rule  for  protection  of  car-repairers)  ; 
Wright  V.  New  York  Cent.  R.  Co.,  25  N.  Y. 
562  (rule  regulating  passing  of  trains)  ;  Lana 
V.  New  York  Cent.,  etc.,  R.  Co.,  93  N.  Y.  App. 
Div.  40,  86  N.  Y.  Suppl.  947  (rule  as  to  clear- 
ing out  ash-pans  of  locomotives)  ;  Simpson  v. 
Central  Vermont  R.  Co.,  5  N.  Y.  App.  Div. 
614,  39  N.  Y.  Suppl.  464  (rules  as  to  passing 
of  trains)  ;  Flannagan  v.  Chicago,  etc.,  R.  Co., 
50  Wis.  462,  7  N.  W.  337  (sending  cars  to 
shop  for  inspection)  ;  Little  Rock,  etc.,  R.  Co. 
r.  Barry,  84  Fed.  944,  28  C.  C.  A.  644,  43 
L.  R.  A.  349  (rules  as  to  sending  out  flagmen, 
and  placing  torpedoes,  in  case  of  unusual 
stoppages ) . 

60.  Rules  held  unreasonable. —  California. 
—  Holmes  v.  Southern  Pac.  Co.,  120  Cal.  357, 
52  Pac.  652. 

Illinois. —  Junction  Min.  Co.  v.  Ench,  111 
HI.  App.  346. 

loica. —  Strong  f  .  Iowa  Cent.  R.  Co.,  94 
Iowa  380,  62  N.  W.  799. 

[IV,  C,  2,  e] 


Kentucky. —  Alexander  v.  Louisville,  etc., 
R.  Co.,  83  Ky.  589. 

Michigan. —  Eastman  v.  Lake  Shore,  etc., 
R.  Co.,  101  Mich.  597,  60  N.  W.  309. 

Minnesota. —  Le  Due  v.  Northern  Pac.  11. 
Co.,  92  Minn.  287,  100  N.  W.  108. 

Neio  York. —  Carr  v.  North  River  Constr. 
Co.,  48  Hun  266. 

North  Carolina. —  Willis  v.  Atlantic,  etc., 
R.  Co.,  122  N.  C.  905,  29  S.  E.  941. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  McMahan,  6 
Tex.  Civ.  App.  601,  26  S  W.  159;  Bonner  v. 
Moore,  3  Tex.  Civ.  App.  416,  22  S.  W. 
272. 

Reasonableness  of  rules  a  question  of  law 

see  Little  Rock,  etc.,  R.  Co.  v.  Barry,  84  Fed. 
944,  28  C.  C.  A.  644,  43  L.  R.  A.  349. 

61.  St.  Louis  Consol.  Coal  Co.  v.  Lundak, 
196  111.  594,  63  N.  E.  1079  [affirming  97  IlL 
App.  109]. 

62.  Chicago,  etc.,  R.  Co.  v.  McGraw,  22 
Colo.  363,  43  Pac.  383;  Evansville,  etc.,  R. 
Co.  V.  Holcomb,  9  Ind.  App.  198,  36  N.  E. 
39. 

63.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
York,  128  Ala.  305,  30  So.  676. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Fry,  131 
Ind.  319,  28  N.  E.  989. 

New  Hampshire. —  See  Wallace  v.  Boston, 
etc.,  R.  Co.,  72  N.  H.  504,  57  Atl.  913. 

New  York. —  Dowd  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  459,  63  N.  E.  541. 

United  States. —  Little  Rock,  etc.,  R.  Co.  v, 
Barry,  84  Fed.  944,  28  C.  C.  A.  644,  43  L.  R. 
A.  349;  Crew  v.  St.  Louis,  etc.,  R.  Co.,  20 
Fed.  87. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  285. 

64.  Concurrent  negligence  of  master  and 
fellow  servant  see  infra,  IV,  G,  4,  a,  ( iv ) . 

Notice  as  affecting  contributory  negligence 
see  infra,  IV,  F,  2,  a,  (m). 

65.  California. —  Daubert  v.  Western  Meat 
Co.,  135  Cal.  144,  67  Pac.  133,  in  which  a 
statement  by  the  foreman  that  a  certain  rule 
existed  was  held  insufficient  to  charge  the 
servant  with  knowledge  of  it. 

Georgia. —  Little  v.  Southern  R.  Co.,  120 
Ga.  347,  47  S.  E.  953,  102  Am.  St.  Rep.  104, 
66  L.  R.  A.  509;  Georgia  Pac.  R.  Co.  v. 
Dooley,  86  Ga.  294,  12  S.  E.  923,  12  L.  R.  A.' 
342  ( in  which  the  servant's  attention  was  not 
called  to  the  rule  otherwise  than  by  giving 
him  a  rule  book  containing  it)  ;  Central  R., 
etc.,  Co.  V  Ryles,  84  Ga.  420,  11  S.  E.  499; 
Carroll  v.  East  Tennessee,  etc.,  R.  Co.,  82  Ga. 
452,  10  S.  E.  163,  6  L.  R.  A.  214. 

Illinois. —  Himrod  Coal  Co.  v.  Clark^  197 
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him  notice  of  its  existence,  or  to  afford  liini  a  reasonable  opportunity  to  ascertain 
its  terms.^^ 

e.  Waiver  and  Customary  Violation  —  (i)  In  General.  When  the  rules 
and  regulations  established  bj  the  master  are  habitually  disobeyed,  with  the 
knowledge  or  express  consent  of  the  master,^  or  have  been  disregarded  without 
his  express  consent  in  such  a  manner  and  for  such  a  length  of  time  as  to  raise  a 
presumption  that  he  must  have  become  aware  of  such  habitual  disregard,  and 
approved  the  same,®^  such  rules  and  regulations  will  be  regarded  as  waived.™ 


HI.  514,  64  N.  E.  282  [affirming  99  111.  App. 
332],  in  which  a  servant  who  could  not  read 
was  held  not  to  be  bound  by  a  printed  rule 
posted  in  the  mine. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Oyster, 
58  Nebr.  1,  78  N.  W.  359. 

New  Jersey. —  Lehigh  Valley  R.  Co.  v. 
Snyder,  56  N.  J.  L.  326,  28  Atl.  376. 

New  York. —  Daley  v.  Brown,  45  N.  Y.  App. 
Div.  428.  60  N.  Y.  Suppl.  840;  Wooden  v. 
Western  New  York,  etc.,  R.  Co.,  18  N.  Y. 
Suppl.  768. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  286. 

Duty  of  conductor  to  acquaint  himself  with 
rules  see  Alexander  v.  Louisville,  etc.,  R.  Co., 
83  Ky.  589. 

Necessity  of  notice  to  fellow  servant. —  To 
relieve  a  master  of  liability  for  injuries  to  a 
servant,  caused  by  the  negligence  of  a  fellow 
servant,  it  is  essential  that  such  rule  must 
have  been  brought  to  the  notice  of  such  fellow 
servant.  Smith  v.  New  York  Cent.,  etc.,  R. 
Co.,  9  N.  Y.  St.  612. 

Temporary  and  special  change  of  time-table 
need  not  be  brought  to  the  notice  of  all  em- 
ployees to  be  governed  thereby.  Slater  r. 
Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627. 

66.  Port  Royal,  etc.,  R.  Co.  v.  Davis,  95 
Ga.  292,  22  S.  E.  833. 

Printing  of  rules  not  required  see  Whalen 
V.  Michigan  Cent.  R.  Co.,  114  Mich.  512,  72 
N.  W.  323 ;  Grady  v.  Southern  R.  Co.,  92  Fed. 
491,  34  C.  C.  A.  494. 

Posting  in  conspicuous  places  sufficient  see 
Pennsylvania  R.  Co.  v.  Langdon,  92  Pa.  St. 
21,  37  Am.  Rep.  651;  Norfolk,  etc.,  R.  Co. 
V.  Williams,  89  Va.  165,  15  S.  E.  522. 

The  master  is  not  required  to  read  a  rule  to 
the  servant,  but  only  to  give  him  a  reasonable 
opportunity  to  learn  it.  Louisville,  etc.,  R. 
Co.  V.  Bocock,  106  Ky.  223,  51  S.  W.  580, 
53  S.  W.  262,  21  Ky.  L.  Rep.  383,  896. 

Actual  delivery  of  copy  unnecessary  see 
Lehigh  Vallev  R.  Co.  v.  Snvder,  56  N.  J.  L. 
326,  28  Atl.  376. 

67.  Compliance  with  commands  involving 
violation  of  rule  as  contributory  negligence 
see  infra,  IV,  F,  4,  f ,  ( ii ) .  • 

Effect  as  to  contributory  negligence  see 
infra,  IV,  F,  4,  d,  (iii),  (b). 

Excuses  for  disobedience  see  infra,  IV,  F, 
4,  d,  (III). 

68.  Necessity  of  knowledge. —  O'Neill  r. 
Keokuk,  etc.,  R.  Co.,  45  Iowa  546 ;  Louis- 
ville, etc.,  R.  Co.  V.  Scanlon,  60  S.  W.  643, 
22  Kv.  L.  Rep.  1400;  Konold  v.  Rio  Grande 
Western  R.  Co.,  21  Utah  379,  60  Pac.  1021, 
81  Am.  St.  Rep.  693. 


69.  Constructive    knowledge    sufficient. — 

Alabama. —  Louisville,  etc.,  R.  Co.  v.  Richard- 
son, 100  Ala.  232,  14  So.  209. 

Kentucky. —  Alexander  v.  Louisville,  etc., 
R.  Co.,  83  Ky.  589. 

Massachusetts. —  McNee  v.  Coburn  Trolley 
Track  Co.,  170  Mass.  283,  49  N.  E.  437. 

Michigan. —  Nichols  v.  Chicago,  etc.,  R.  Co., 
125  Mich.  394,  84  N.  W.  470;  Fluhrer  tl 
Lake  Shore,  etc.,  R.  Co.,  124  Mich.  482,  83 
N.  W.  149. 

Mississippi. —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12.  16  So.  248. 

Neiv  York. —  See  Clark  v.  Manhattan  R. 
Co.,  77  N.  Y.  App.  Div.  284,  79  N.  Y.  SuppL 
220. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Ullom, 
20  Ohio  Cir.  Ct.  512,  11  Ohio  Cir.  Dec.  321. 

Utah. —  Konold  v.  Rio  Grande  Western  R. 
Co.,  21  Utah  379,  60  Pac.  1021,  81  Am.  St. 
Rep.  693. 

Virginia. —  Wright  v.  Southern  R.  Co.,  101 
Va.  36,  42  S.  E.  913. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  287. 

Custom  must  have  been  so  universal  and 
notorious  that  the  master  must  be  presumed 
to  know  and  assent  thereto.  Nichols  v.  Chi- 
cago, etc.,  R.  Co.,  125  Mich.  394,  84  N.  W. 
470;  Fluhrer  v.  Lake  Shore,  etc.,  R.  Co.,  121 
Mich.  212,  80  N.  W.  23.  See  also  Clark  t>. 
Manhattan  R.  Co.,  77  N.  Y.  App.  Div.  284, 
79  N.  Y.  Suppl.  220. 

Occasional  violations  of  a  rule  of  a  railroad 
company  are  not  sufficient  to  prove  that  the 
rule  has  been  abandoned  or  revoked,  where 
there  is  nothing  to  show  that  the  superior 
officers  of  the  company  knew  of  such  viola- 
tions. Louisville,  etc.,  R.  Co.  v.  Scanlon,  60 
S.  W.  643,  22  Ky.  L.  Rep.  1400.  See  also 
Konold  V.  Rio  Grande  Western  R.  Co.,  21 
Utah  379,  60  Pac.  1021,  81  Am.  St.  Rep.  693. 

70.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Richardson,  100  Ala.  232,  14  So.  209. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Leverett,  48  Ark.  333,  3  S.  W.  50,  3  Am.  St. 
Rep.  230. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Flynn, 
154  111.  448,  40  N.  E.  332;  Brookside  Coal 
Min.  Co.  V.  Dolph,  101  111.  App.  169. 

Indiana. —  Pennsvlvania  Co.  v.  Roney,  89 
Ind.  453,  46  Am.  Rep.  173;  Ohio,  etc.,  R.  Co. 
V.  Collarn,  73  Ind.  261,  38  Am.  Rep.  134. 

Iowa. —  O'Neill  v.  Keokuk,  etc.,  R.  Co.,  45 
Iowa  546. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v.  Kier, 
41  Kan.  661,  671,  21  Pac.  770,  13  Am.  St. 
Rep.  311. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r.  Hilt- 
[IV,  C,  2.  e,  (i)] 
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(ii)  Notice  to  Servant  or  Agent  of  Master.  Generally  the  master  will 
be  charged  with  the  knowledge  of  a  servant  or  agent  that  a  rule  which  it  is  such 
servant's  duty  to  enforce  is  habitually  violated.*^^ 

f.  Construction  and  Operation.''^  Where  a  master  adopts  reasonable  rules, 
which  are  brought  to  the  knowledge  of  his  servant,  such  rules  constitute  an 
element  of  the  contract  of  liiring,'^^  disregard  of  which  will  preclude  recovery  for 
injuries  sustained/^  unless  obedience  thereto  would  have  augmented  the  danger  or 
been  impracticable^^  But  tlie  mere  adoption  of  rules  and  regulations  will  not 
exempt  a  master  from  liability  for  negligence      and  while  all  rules  are  to  receive 


ner,  60  S.  W.  2,  22  Ky.  L.  Rep.  1141,  56  S.  W. 
654,  21  Ky.  L.  Eep.  1826. 

Massachusetts. —  McNee  v.  Coburn  Trolley 
Track  Co.,  170  Mass.  283,  49  N.  E.  437. 

Michigan. —  Nichols  v.  Chicago,  etc.,  R.  Co., 
125  Mich.  394,  84  N.  W.  470;  Fluhrer  v.  Lake 
Shore,  etc.,  R.  Co.,  124  Mich.  482,  83  N.  W. 
149. 

Minnesota. —  Le  Due  v.  Northern  Pac.  R. 
Co.,  92  Minn.  287,  100  N.  W.  108;  Fay  v. 
Minneapolis,  etc.,  R.  Co.,  30  Minn.  231,  15 
N.  W.  241. 

Mississippi. —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12,  16  So.  248. 

Missouri. —  Barry  v.  Hannibal,  etc.,  R.  Co., 
98  Mo.  62,  11  S.  W.  308,  14  Am.  St.  Rep.  610. 

New  York. —  See  Whittaker  v.  Delaware, 
etc..  Canal  Co.,  126  N.  Y.  544,  27  N.  E.  1042 
[affirming  11  N.  Y.  Suppl.  914],  where  it  was 
held  that  the  question  of  defendant's  negli- 
gence should  have  been  submitted  to  the  jury. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v\  Ullom,  20 
Ohio  Cir.  Ct.  512,  11  Ohio  Cir.  Dec.  321. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Rea- 
gan, 96  Tenn.  128,  33  S.  W.  1050. 

Teceas. —  Galveston,  etc.,  R.  Co.  v.  Gormley, 
91  Tex.  393,  43  S.  W.  877,  66  Am.  St.  Rep. 
894;  Galveston,  etc.,  R.  Co.  v.  Slinkard,  17 
Tex.  Civ.  App.  585,  44  S.  W.  35. 

Utah. —  Konold  v.  Rio  Grande  Western  R. 
Co.,  21  Utah  379,  60  Pac.  1021,  81  Am.  St. 
Rep.  693. 

Virginia. —  Wright  v.  Southern  R.  Co.,  101 
Va.  36,  42  S.  E.  913. 

United  States. —  Tullis  v.  Lake  Erie,  etc., 
R.  Co.,  105  Fed.  554,  44  C.  C.  A.  597. 

Canada. —  Warmington  v.  Palmer,  32  Can. 
Sup.  Ct.  126  [reversing  8  Brit.  Col.  344]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  287. 

Burden  of  proof  on  party  relying  upon  non- 
enforcement  of  rule  see  Galveston,  etc.,  R.  Co. 
V.  Gormley,  91  Tex.  393,  43  S.  W.  877.  66 
Am.  St.  Rep.  894  [reversing  (Civ.  App.  1897) 
42  S.  W.  314]. 

71.  Brookside  Coal  Min.  Co.  v.  Dolph,  101 
111.  App.  169;  O'Neill  v.  Keokuk,  etc.,  R.  Co., 
45  Iowa  546;  Wright  v.  Southern  R.  Co.,  101 
Va.  36,  42  S.  E.  913. 

Notice  to  master  mechanic  held  notice  to 
master  see  Ohio,  etc.,  R.  Co.  v.  Collarn,  73 
Ind.  261,  38  Am.  Rep.  134. 

Knowledge  of  division  superintendent  im- 
puted to  master  see  Galveston,  etc.,  R.  Co.  v. 
Slinkard,  17  Tex.  Civ.  App.  585,  44  S.  W.  35. 

Railroad  freight  conductors  do  not  so  far 
represent  the  company  as  to  be  authorized  to 

[IV,  C.  2,  e,  (II)] 


rescind  rules  made  by  the  company  for  the 
guidance  of  its  brakemen  in  coupling  cars. 
Kussell  V.  Richmond,  etc.,  R.  Co.,  47  Fed. 
204. 

72.  Disobedience  of  rules  as  contributory 
negligence  see  infra,  IV,  E,  4,  d. 

73.  Pennsylvania  Co.  v.  Whitcomb,  111  Ind. 
212,  12  N.  E.  380;  Terre  Haute,  etc.,  R.  Co.  v. 
Pruitt,  25  Ind.  App.  227,  57  N.  E.  949;  Gordy 
V.  New  York,  etc.,  R.  Co.,  75  Md.  297,  23  At). 
607,  32  Am.  St.  Rep.  391.  And  see  Collins  ?;. 
New  England  Iron  Co.,  115  Mass.  23;  Bradley 
V.  Salmon  Falls  Mfg.  Co.,  30  N.  H.  487. 

Voluntary  submission  to  rules. —  A  con- 
ductor who  voluntarily,  even  though  with  the 
acquiescence  of  the  company,  undertakes  to 
uncouple  cars,  subjects  himself  to  all  reason- 
able rules  prescribed  for  those  whose  duty  it 
is  to  do  such  work.  Memphis,  etc.,  R.  Co.  v. 
Graham,  94  Ala.  545^  10  So.  283.  See  also 
Helm  V.  Louisville,  etc.,  R.  Co.,  33  S.  W.  396, 
17  Ky.  L.  Rep.  1004. 

74.  Terre  Haute,  etc.,  R.  Co.  v.  Pruitt,  25 
Ind.  App.  227,  57  N.  E.  949;  Louisville,  etc., 
R.  Co.  V.  Hiltner,  60  S.  W.  2,  22  Ky.  L.  Rep. 
1141,  56  S.  W.  654,  21  Ky.  L.  Rep.  1826; 
White  V.  Eidlitz,  19  N.  Y.  App.  Div.  256,  46 
N.  Y.  Suppl.  184;  International,  etc.,  R.  Co. 
V.  Culpepper,  19  Tex.  Civ.  App.  182,  46  S.  W. 
922. 

75.  California. —  Holmes  v.  Southern  Pac. 
Co.,  120  Cal.  357,  52  Pac.  652. 

District  of  Columbia. —  Hayzel  v.  Columbia 
R.  Co.,  19  App.  Cas.  359. 

Illinois. —  Junction  Min.  Co.  v.  Ench^  111 
Hi.  App.  346. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  r. 
Pruitt,  25  Ind.  App.  227,  57  N.  E.  949. 

loioa. —  Strong  v.  Iowa  Cent.  R.  Co.,  94 
Iowa  380,  62  N.  W.  799. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Foley, 
94  Ky.  220,  21  S.  W.  866,  15  Ky.  L.  Rep.  17. 

Michigan. —  Eastman  v.  Lake  Shore,  etc.,  R. 
Co.,  101  Mich.  597,  60  N.  W.  309. 

Minnesota. —  Le  Due  v.  Northern  Pac.  R. 
Co.,  92  Minn.  287,  100  N.  W.  108. 

North  Carolina. —  Fleming  v.  Southern  R. 
Co.,  131  N.  C.  476,  42  S.  E.  905,  132  N.  C. 
714,  44  S.  E.  551. 

Texas. —  Bonner  v.  Moore,  3  Tex.  Civ.  App. 
416,  22  S.  W.  272. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  288. 

76.  Alabama. —  Hissong  v.  Richmond,  etc., 
R.  Co.,  91  Ala.  514,  8  So.  776. 

Massachusetts. —  Ford  v.  Fitchburg  R.  Co., 
110  Mass.  240,  14  Am.  Rep.  598. 
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a  reasonable  construction/^  there  is  a  presumption  that  they  liave  been  carefully 
considered  and  accurately  expressed,  and  they  ought  to  be  construed  more  strongly 
against  the  master,  who  has  made  and  adopted  them,  than  against  the  servant, 
who  has  merely  assented  to,  and  agreed  to  be  bound  by,  them."^^ 

g.  Proximate  Cause  of  Injury.  In  order  that  a  servant  may  recover  for 
injuries  alleged  to  have  been  caused  by  the  failure  of  the  master  to  adopt  or, 
having  adopted,  to  enforce  reasonable  rules  for  the  government  of  his  servants, 
such  failure  must  be  shown  to  have  been  the  proximate  cause  of  the  injuries.'^^ 

3.  Orders  —  a.  Authority  to  Give.  A  master  is  bound  by  orders  given  to  a 
servant  by  an  authorized  agent,  and  will  be  liable  to  the  servant  for  injuries 
received  while  acting  in  obedience  thereto,  even  though  under  the  master's  rules 
the  agent  had  no  right  to  give  such  orders ;     and  where  two  agents  are  over  one 


'^ew  York. —  See  O'Malley  v.  New  York, 
etc.,  R.  Co.,  67  Hun  130,  22  N.  Y.  Suppl. 
48  [affirmed  in  142  N.  Y.  665,  37  N.  E.  570], 
holding  that  a  rule  of  a  railroad  company, 
requiring  its  freight  brakemen  to  examine  for 
themselves  the  brake  appliances  before  using 
them,  does  not  relieve  the  company  of  lia- 
bility for  injuries  caused  by  defective  appli- 
ances, unless  it  appears  that  the  injured 
brakeman  had  time  and  opportunity  to  make 
such  an  examination  as  would  have  revealed 
the  defect. 

Texas. —  Missouri  Pac,  R.  Co.  v.  McElyea, 
71  Tex.  386,  9  S.  W.  313,  10  Am.  St.  Rep. 
749,  1  L.  R.  A.  411. 

United  States. —  Southern  R.  Co.  v.  Craig, 
113  Fed.  76,  51  C.  C.  A.  63;  Hall  v.  Galves- 
ton, etc.,  R.  Co.,  39  Fed.  18;  Crew  v.  St. 
Louis,  etc.,  R.  Co.,  20  Fed.  87. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  288. 

77.  Alabama. —  Louisville,  etc.,  R.  Co.  r. 
Mothershed,  110  Ala.  143,  20  So.  67. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  v.  Parker, 
131  111.  557,  23  N.  E.  237,  in  which  rules 
regulating  the  running  of  trains  were  held 
not  to  increase  the  liability  of  the  engineers, 
but  simply  to  call  their  attention  to  their 
common-law  duty  of  using  due  skill  and  dili- 
gence. 

Indiana. —  Sheets  v.  Chicago,  etc.,  R.  Co., 
139  Ind.  682,  39  N.  E.  154,  holding  that  a 
rule  prohibiting  "  running  switches,"  except 
when  absolutely  necessary,  applies  to  the 
"  kicking  of  cars  into  switches." 

Iowa. —  Kerns  v.  Chicago,  etc.,  R.  Co.,  94 
Iowa  121,  62  N.  W.  692;  McKee  v.  Chicago, 
etc.,  R.  Co.,  83  Iowa  616,  50  N.  W.  209,  13 
L.  R.  A.  817. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bry- 
ant, 22  S.  W.  606,  15  Ky.  L.  Rep.  181. 

Neiv  Hampshire. —  Wallace  r.  Boston,  etc., 
R.  Co.,  72  N.  H.  504,  57  Atl.  913. 

New  York. —  Warn  v.  New  York  Cent.,  etc., 
R.  Co.,  157  N.  Y.  109,  51  N.  E.  744  [reversina 
92  Hun  91,  36  N.  Y.  Suppl.  336]  ;  Huda  v. 
American  Glucose  Co.,  13  Misc.  657,  34  N.  Y. 
Suppl.  931. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Gilday, 
16  Ohio  Cir.  Ct.  649,  9  Ohio  Cir.  Dec.  27, 
holding  that  rules  requiring  servants  to  in- 
spect appliances  and  promptly  to  report  de- 
fects do  not  require  the  brakeman  of  a  train, 
made  up  in  a  yard  where  inspectors  are  pro- 


vided, to  make  a  careful  investigation  of  the 
train. 

Texas. —  East  Line,  etc.,  R.  Co.  v.  Scott,  7 1 
Tex.  703,  10  S.  W.  298,  10  Am.  St.  Rep.  804; 
St.  Louis  Southwestern  R.  Co.  v.  Pope,  (Civ. 
App.  1904)  82  S.  W.  360;  Galveston,  etc.,  R. 
Co.  V.  Sweeney,  14  Tex.  Civ.  App.  216,  36 
S.  W.  800. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  288. 

Rule  held  to  refer  to  safety  of  train  and 
not  of  trackmen  see  Sullivan  v.  Fitchburg  R. 
Co.,  161  Mass.  125,  36  N.  E.  751. 

Rule  for  protection  of  public  not  of  em- 
ployees see  Carlson  v.  Cincinnati,  etc.,  R.  Co., 
120  Mich.  481,  79  N.  W.  688. 

Rule  for  benefit  of  master  not  for  protec- 
tion of  servant  see  McGinn  v.  McCormick, 
109  La.  396,  33  So.  382. 

78.  Richmond,  etc.,  R.  Co.  v.  Mitchell,  92 
Ga.  77,  18  S.  E.  290.  And  see  also  Memphis, 
etc.,  R.  Co.  V.  Graham,  94  Ala.  545,  10  So. 
283 ;  Richmond,  etc.,  R.  Co.  v.  Jones,  92  Ala. 
218,  9  So.  276;  Richmond,  etc.,  R.  Co.  v.  Bell, 
92  Ga.  493,  18  S.  E.  292;  Cleveland,  etc.,  R. 
Co.  V.  Bergschicker,  162  Ind.  108,  69  N.  E. 
1000;  Pearl  v.  Omaha,  etc.,  R.  Co.,  115  Iowa 
535,  88  N.  W.  1078. 

79.  Massachusetts. —  Peaslee  v.  Fitchburg 
R.  Co.,  152  Mass.  155,  25  N.  E.  71. 

Minnesota. —  Smithson  v.  Chicago  Great 
Western  R.  Co.,  71  Minn.  216,  73  N.  W.  853. 

Missouri. —  Rutledge  v.  Missouri  Pac.  R. 
Co.,  110  Mo.  312,  19  S.  W.  38;  Poindexter  v. 
Benedict  Paper  Co.,  84  Mo.  App.  352. 

New  York. —  Wright  v.  New  York  Cent.  R. 
Co.,  25  N.  Y.  562;  De  Young  v.  Irving,  5 
N.  Y.  App.  Div.  499,  38  N.  Y.  Suppl.  1089; 
Benfield  v.  Vacuum  Oil  Co.,  75  Hun  209,  27 
N.  Y.  Suppl.  16;  Corcoran  v.  Delaware,  etc., 
R.  Co.,  19  N.  Y.  Suppl.  994. 

Pennsylvania. —  Kennelty  v.  Baltimore,  etc., 
R.  Co.,  166  Pa.  St.  60,  30  Atl.  1014. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Cumpston,  4 
Tex.  Civ.  App.  25,  23  S.  W.  47. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  289. 

80.  Assumption  of  risk  of  compliance  with 
commands  see  infra,  IV,  E,  7,  g,  8. 

Compliance  with  commands  as  contributory 
negligence  see  infra,  IV,  F,  4,  f. 

Disobedience  of  orders  as  contributory 
negligence  see  infra,  TV,  F,  4,  d. 

81.  Central  R.  Co.  v.  De  Bray,  71  Ga.  406. 

[IV,  C,  3,  a] 
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servant,  he  may  obey  the  superior  of  the  two.*^^  Bat  a  master  will  not  be  bound 
by  orders  given  by  an  unauthorized  person,^^  even  though  the  servant  believed 
that  it  was  his  duty  to  obey  such  orders ;  ^'^  unless  the  master  has  clothed  the  per- 
son giving  the  order  with  such  apparent  authority  as  to  justify  the  servant  in 
believing  that  he  was  in  fact  authorized.^^ 

b.  Negligence  in  Giving  Orders  —  (i)  In  General.  Since  it  is  the  duty  of  a 
servant  to  obey  an  order  given  by  one  in  authority  over  him,  if  not  manifestly 
unreasonable,  the  master  must  use  reasonable  care  to  protect  his  servants  from 
danger  in  the  execution  of  orders,  and  will  be  held  liable  for  his  own  or  his  vice- 
principal's  negligence  in  this  regard.^^  In  the  absence  of  negligence,  the  master 
cannot  be  held  liable.^'^ 

(n)  Customary  Methods.    The  master  may  show,  in  defense  to  an  action 


82.  Sims  V.  Omaha,  etc.,  R.  Co.,  89  Mo. 
App.  197,  holding  that  where  a  foreman  with 
servants  under  him  was  under  a  superintend- 
ent, and  one  of  the  servants  was  injured 
while  obeying  the  orders  of  the  latter,  an  in- 
struction confining  the  question  of  the'  serv- 
ant's orders  to  such  as  his  foreman  might 
have  given  him  was  improper. 

83.  Felch  v.  Allen,  98  Mass.  572;  Rich- 
mond, etc.,  R.  Co.  V.  Finley,  63  Fed.  228,  12 
C.  C.  A.  595  {reversing  59  Fed.  419],  where 
it  was  held  that  an  engineer  in  temporary 
eharge  of  a  train,  in  the  absence  of  the  con- 
ductor, cannot  waive  a  rule  prohibiting  brake- 
men  from  coupling  and  uncoupling  cars  ex- 
cept with  a  stick  by  ordering  a  brakeman  to 
go  between  the  cars  and  place  in  position,  by 
hand,  a  bent  coupling  link,  which  cannot  be 
controlled  without  coupling  sticks. 

84.  Newbury  v.  Getchel,  etc.,  Lumber,  etc., 
Co.,  100  Iowa  441,  69  N.  W.  743,  62  Am.  St. 
Rep.  582. 

85.  See  The  Oriental  v.  Barclay,  16  Tex. 
Civ.  App.  193,  41  S.  W.  117,  holding  that, 
where  the  housekeeper  of  a  hotel  employed 
and  discharged  chambermaids,  who  looked  to 
her  for  instructions,  and  she  directed  a  cham- 
bermaid to  use  an  elevator  in  passing  from 
one  floor  to  another  in  the  discharge  of  her 
duties,  and  the  chambermaid  in  good  faith 
believed  that  the  housekeeper  Avas  authorized 
to  give  the  instruction,  she  was  justified  in 
acting  thereon,  although  in  fact  the  house- 
keeper was  without  such  authority. 

86.  Colorado. — Denver,  etc.,  R.  Co.  v.  Simp- 
son, 16  Colo.  55,  26  Pac.  339,  25  Am.  St.  Rep. 
242,  in  which  the  conductor  ordered  plaintiff 
to  make  a  coupling  with  a  defective  link. 

Georgia. — ■  Augusta  Factory  v.  Hill,,  83  Ga. 
709,  10  S.  E.  450. 

Illinois. —  Illinois  Steel  Co.  v.  Schymanow- 
ski,  59  111.  App.  32  [affirmed  in  162  111.  447, 
44  N.  E.  876],  in  which  the  servant  was  di- 
rected to  work  in  an  unsafe  place. 

Indiana. —  Ervin  v.  Evans,  24  Ind.  App. 
335,  56  N.  E.  725,  in  which  plaintiff,  em- 
ployed for  no  other  purpose  than  to  operate 
machinery,  was  ordered  to  repair  it,  which 
was  difi^erent  from,  and  more  dangerous  than, 
the  work  he  was  employed  to  do,  to  the 
knowledge  of  defendant. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Vincent, 
56  Kan.  344,  43  Pac.  251. 

Kentucky. —  McLeod  v.  Ginther,  80  Ky.  399. 

[IV,  C,  3,  a] 


Massachusetts. —  Eaves  v.  Atlantic  Novelty 
Mfg.  Co.,  176  Mass.  369,  57  N.  E.  669. 

Minnesota. —  Johnson  v.  Minneapolis  Gen. 
Electric  Co.,  67  Minn.  141,  69  N.  W.  713; 
Myhre  v.  Tromanhauser,  64  Minn.  541,  67 
N.  W.  660. 

Missouri. —  Foster  v.  Missouri  Pac.  R.  Co., 
115  Mo.  165,  21  S.  W.  916;  Schroeder  v.  Chi- 
cago, etc.,  R.  Co.,  108  Mo.  322,  18  S.  W.  1094, 
18  L.  R.  A.  827. 

North  Carolina. —  Allison  v.  Southern  R. 
Co..  129  N.  C.  336,  40  S.  E.  91;  Means  v. 
Carolina  Cent.  R.  Co.,  126  N.  C.  424,  35  S.  E. 
813. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Reed,  (Civ. 
App.  1895)  32  S.  W.  118;  Sulphur  Lumber 
Co.  V.  Kelley,  (Civ.  App.  1895)  30  S.  W.  696. 

Virginia. —  Ayers  v.  Richmond,  etc.,  R.  Co., 
84  Va.  679,  5  S.  E.  582. 

West  Virginia. —  Hoffman  v.  Dickinson,  31 
W.  Va.  142,  6  S.  E.  53. 

Canada. —  Madden  v.  Hamilton  Iron  Forg- 
ing Co.,  18  Ont.  55;  Cox  v.  Hamilton  Sewer 
Pipe  Co.,  14  Ont.  300;  Macdonald  v.  Thibau- 
deau,  8  Quebec  Q.  B.  449. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  291. 

Negligence  in  giving  orders  question  for 
jury  see  Johnson  v.  Minneapolis  Gen.  Electric 
Co.,  67  Minn.  141,  69  N.  W.  713. 

Peremptory  manner  in  which  order  was 
given  admitted  in  evidence  see  Myhre  r. 
Tromanhauser,  64  Minn.  541,  67  N.  W.  660. 

87.  Alabama. —  Coosa  Mfg.  Co.  v.  Williams, 
133  Ala.  606,  32  So.  232. 

Colorado. —  Wanner  v.  Kindel,  4  Colo.  App. 
168,  34  Pac.  1014. 

Illinois. —  Sanks  v.  Chicago,  etc.,  R.  Co.,  112 
111.  App.  385;  Miller  v.  Western  Stone  Co., 
61  111.  App.  662;  Wiggins  Ferry  Co.  v.  Heilig, 
43  111.  App.  238 ;  Illinois  Cent.  R.  Co.  v.  Neer, 
31  111.  App.  126  [reversed  on  other  grounds 
in  138  111.  29,  27  N.  E.  705]  ;  Chicago,  etc.,  R. 
Co.  V.  Bliss,  6  111.  App.  411. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Plunkett, 
25  Kan.  188. 

Maine. —  Lasky  v.  Canadian  Pac.  R.  Co.,  83 
Me.  461,  22  Atl.  367. 

Massachusetts. —  Fairman  v.  Boston,  etc., 
R.  Co.,  169  Mass.  170,  47  N.  E.  613;  Ruchin- 
sky  V.  French,  168  Mass.  68,  46  N.  E.  417. 

Michigan. —  Rodman  v.  Michigan  Cent.  R. 
Co.,  55  Mich.  57,  20  N.  W.  788,  54  Am.  Rep. 
348. 


MASTER  AND  SERVANT 


[26  Cyc]  1165 


for  personal  injuries,  that  the  course  pursued  by  him  in  giving  the  order  com- 
plained of  was  that  followed  by  other  well-regulated  companies  in  the  same  line 
of  business,^^  or  that  the  work  which  the  servant  was  ordered  to  do  was 
customarily  done  by  servants  of  this  class,  and  that  he  was  willing  to  do  the  work 
for  the  extra  pay.^^ 

Cc  Knowledge  of  Defect  op  Danger.  A  master  is  not  liable  for  injuries  to  a 
servant,  received  by  the  latter  while  obeying  an  authorized  command,  unless  the 
person  giving  the  command  knew,  or,  by  the  exercise  of  reasonable  care,  could 
have  known,  of  the  defect  or  danger  which  resulted  in  the  injuries.^ 

d.  Duty  Toward  Inexperienced  or  Youthful  Servants.^^  Where  a  master 
knows  that  a  servant  is  inexperienced  or  not  of  an  age  to  appreciate  the  danger 
incident  to  an  act  which  he  is  ordered  to  do,  the  master  will  be  held  liable  to  the 
servant  for  injuries  received  by  him  while  executing  an  order  which  the  master 
knows,  or  ought  to  know,  involves  danger.^^  But  it  is  not  negligence  for  a 
master  to  set  his  servant  to  a  piece  of  work,  where  such  servant  is  of  sufficient 
age  and  intelligence  to  appreciate  the  risk,  which  is  both  patent  and  incident  to 
the  particular  work  nor  will  the  mere  fact  that  a  servant  was  under  age  show 
negligence  on  the  part  of  the  master,  wdiere  the  servant  had  worked  for  some 
time  in  the  capacity  in  which  he  was  working  when  injured,  and  understood  the 
duties  and  responsibilities  of  the  position.^"* 

e.  Proximate  Cause  of  Injury.  In  an  action  for  personal  injuries  alleged  to 
have  resulted  from  obedience  to  a  negligent  order,  there  can  be  no  recovery 
unless  it  is  shown  that  the  act  of  the  servant  in  obeying  such  order  was  the 
proximate  cause  of  the  injury.^^ 

D.  Warning"  and  Instructing"  Servant  l.  Duty  and  Liability  of  Master 
Generally  —  a.  Rule  Stated.    It  is  the  duty  of  the  master  to  warn  and  instruct 


Missouri, —  York  v.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  405,  22  S.  W.  1081. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Fowler,  50 
Tex.  452;  Newnom  v.  Southwestern  Tel.,  etc., 
Co.,  (Civ.  App.  1898)  47  S.  W.  669. 

Wisconsin. —  Gumz  v.  Chicago,  etc.,  R.  Co., 
52  Wis.  672,  10  N.  W.  11. 

United  States. — Coyne  v.  Union  Pac.  R.  Co., 
133  U.  S.  370,  10  S.  Ct.  382,  33  L.  ed.  651 ; 
Hudson  V.  Charleston,  etc.,  R.  Co.,  55  Fed. 
248. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,-''  §  291. 

Order  given  for  safety  of  passengers. —  It  is 
not  negligence  on  the  part  of  a  railroad  com- 
pany to  direct  an  employee  to  undertake  an 
unusually  dangerous  service  for  the  safety  of 
passengers.  Houston,  etc.,  R.  Co.  v.  Fowler, 
56  Tex.  452. 

88.  Holland  v.  Tennessee  Coal,  etc.,  R.  Co., 
91  Ala.  444,  8  So.  524,  12  L.  R.  A.  232. 

89.  Wadlington  r,  Newport  News,  etc.,  K. 
Co.,  20  S.  W.  783,  14  Ky.  L.  Rep.  559. 

90.  McCarthy  v.  Chicago,  etc.,  R.  Co.,  8:1 
Iowa  485.  50  N.  W.  21 ;  Larich  r.  Moies,  18 
R.  I.  513,  28  Atl.  661;  Gulf,  etc.,  R.  Co.  v. 
Knott,  14  Tex.  Civ.  App.  158,  36  S.  W.  491. 
Compare  Swift  v.  Creasey,  9  Kan.  App.  303, 
61  Pac.  314. 

91.  Customary  methods  see  infra,  IV,  C,  3, 
b,  (II). 

Application  of  fellow  servant  rule  to  minors 

see  infra,  IV,  G,  4,  a,  (i),  (a). 

Warning  and  instructing  see  infra,  IV,  D, 
3,  b. 

92.  Illinois.— Gartside  Coal  Co.  v.  Turk, 


147  111.  120,  35  N.  E.  467  [affirming  47  III. 
App.  332]. 

Indiana. —  Noblesville  Foundry,  etc.,  Co.  v. 
Yeaman,  3  Ind.  App.  521,  30  N.  E.  10.  Com- 
pare Spencer  v.  Ohio,  etc.,  R.  Co.,  130  Ind. 
181,  29  N.  E.  915,  in  which  plaintiff  was  em- 
ployed to  clean  engines,  and,  being  inexperi- 
enced, was  placed  under  the  charge  of  certain 
other  employees,  and  it  was  held  that  there 
was  no  negligence  on  their  part  in  ordering 
him  to  clean  an  engine  standing  still  on  the 
track,  where  they  had  no  reason  to  suppose 
that  he  would  go  under  the  engine,  whereby 
he  was  injured. 

Texas. — Campbell  v.  Walker,  (Civ.  App. 
1893)  22  S.  W.  823. 

Virginia. —  Johnson  v.  Richmond,  etc.,  R. 
Co.,  84  Va.  713,  5  S.  E.  707;  Jones  v.  Old 
Dominion  Cotton  Mills,  82  Va.  140,  3  Am.  St. 
Rep.  92. 

West  Virginia. —  Riley  v.  West  Virs^inia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145. 

United  States. —  Northern  Pac.  Coal  Co.  r. 
Richmond,  58  Fed.  756,  7  C.  C.  A.  485  [fol- 
lovying  Union  Pac.  R.  Co.  v.  Fort,  17  Wall. 
553,  21  L.  ed.  739]. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  295. 

93.  Evans  v.  Vogt  Mfg.  Co.,  5  Msc.  (N.  Y.) 
330,  25  N.  Y.  Suppl.  509. 

94.  Greenwald  v.  Marquette,  etc.,  R.  Co., 
49  Mich.  197,  13  N.  W.  513. 

95.  Dantzler  t?.  De  Bardeleben  Coal,  etc., 
Co.,  101  Ala.  309,  14  So.  10,  22  L.  R.  A.  361. 

96.  Assumption  of  risk  see  infra,  IV,  E,  3. 
Disregarding  warning  see  infra,  IV,  F,  4,  e. 
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his  servant  as  to  defects  and  dangers  of  which  he  knows,  or  ought,  in  the  exercise 
of  reasonable  care  and  diligence,  to  know,  and  of  which  the  servant  has  no 
knowledge,  actual  or  constructive.^^  But  a  master  is  under  no  obligation  to  warn 
his  servant  of  a  special  danger  which  springs  out  of  a  particular  fact,  which  in 


Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,,  IV,  G,  4,  a,  (vii),  (f). 

Precautions  against  injuries  see  supra,  TV, 
C,  1,  a. 

Right  of  servant  injured  to  rely  on  care  of 
master  see  infra,  IV,  F,  2,  a,  ( ii ) . 
Supervision  and  direction  of  fellow  servant 

see  infra,  IV,  G,  4,  a,  (ii),  (c). 

97.  Alabama. —  Kansas  City,  etc.,  R.  Co.  v. 
Crocker,  95  Ala.  412,  11  So.  262. 

Arkansas. —  Fones  v.  Phillips,  39  Ark.  17, 
43  Am.  Rep.  264. 

California. —  Elledge  v.  National  City,  etc., 
R.  Co.,  100  Cal.  282,  34  Pac.  720,  38  Am.  St. 
Rep.  290;  Ingerman  v.  Moore,  90  Cal.  410, 
27  Pac.  306,  25  Am.  St.  Rep.  138. 

Colorado. —  Colorado  City  v.  Liafe,  28  Colo. 
468,  65  Pac.  630;  Holshouser  v.  Denver  Gas, 
etc.,  Co.,  18  Colo.  App.  431,  72  Pac.  289. 

Delaware. —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Pennew.  544,  57  Atl.  559. 

District  of  Columbia. —  McDade  v.  Wash- 
ington, etc.,  R.  Co.,  5  Mackey  144. 

Georgia. —  Augusta  v.  Owens,  111  Ga.  464, 
36  S.  E.  830;  Cheeney  v.  Ocean  Steamship 
Co.,  92  Ga.  726,  19  S.  E.  33,  44  Am.  St.  Rep. 
113;  East  Tennessee,  etc.,  R.  Co.  v.  Bridges, 
92  Ga.  399,  17  S.  E.  645. 

Illinois. —  Illinois  Steel  Co.  v.  Ryska,  200 
111.  280,  65  N.  E.  734  [affirming  102  111.  App. 
347] ;  Western  Stone  Co.  v\  Muscial,  196  111. 
382,  63  N.  E.  664,  89  Am.  St.  Rep.  325 
[affirming  96  111.  App.  288]  ;  Kewanee  Boiler 
Co.  V.  Erickson,  181  111.  549,  54  N.  E.  1044 
[affirming  78  111.  App.  35]  ;  Pittsburg,  etc., 
R.  Co.  V.  Hewitt,  102  111.  App.  428  [affirmed 
in  202  111.  28,  66  N.  E.  829]  ;  McFarland  v. 
Edmunds  Mfg.  Co.,  97  111.  App.  629;  Walsh 
V.  Chicago,  94  111.  App.  311;  Kirk  v.  Scally, 
79  111.  App.  67;  Swift  v.  Fue,  66  111.  App. 
651. 

Indiana. —  Salem  Stone,  etc.,  Co.  v.  Griffin, 
139  Ind.  141,  38  N.  E.  411;  Louisville,  etc., 
R.  Co.  V.  Wright,  115  Ind.  378,  16  N.  E.  145, 
17  N.  E.  584,  7  Am.  St.  Rep.  432;  George 
H.  Hammond,  etc.,  Co.  v.  Schweitzer,  112 
Ind.  246,  13  N.  E.  869;  St.  Louis,  etc.,  R. 
Co.  V.  Valirius,  56  Ind.  511;  Hill  v.  Gust,  55 
Ind.  45. 

Iowa. —  Crane  v.  Chicago,  etc.,  R.  Co.,  124 
Iowa  81,  99  N.  W.  169;  Grannis  v.  Chicago, 
etc.,  R.  Co.,  81  Iowa  444,  46  N.  W.  1067.  See 
also  McLeod  v.  Chicago,  etc.,  R.  Co.,  104  Iowa 
139,  73  N.  W.  614;  Koontz  v.  Chicago,  etc., 
R.  Co.,  65  Iowa  224,  21  N.  W.  577,  54  Am. 
Rep.  5. 

Kansas. —  Brower  v.  Timreck,  66  Kan.  770, 
71  Pac.  581. 

Kentucky. —  Shanks  v.  Citizens'  General 
Electric  Co.,  76  S.  W.  379,  25  Ky.  L.  Rep. 
811;  United  Laundry  Co.  v.  Schilling,  56 
S.  W.  425,  21  Ky.  L.  Rep.  1798;  Louisville, 
etc.,  R.  Co.  V.  Bowcock,  51  S.  W.  580,  21  Ky. 
L.  Rep.  383. 

[IV.  D.  1,  a] 


Louisiana. —  Daly  v.  Kiel,  106  La.  170,  30 
So.  254;  James  v.  Rapides  Lumber  Co.,  50 
La.  Ann.  717,  23  So.  469,  44  L.  R.  A.  33; 
Stucke  V.  Orleans  R.  Co.,  50  La.  Ann.  172,  23 
So.  342 ;  Myhan  v.  Louisiana  Electric  Light, 
etc.,  Co.,  41  La.  Ann.  964,  6  So.  799,  17  Am. 
St.  Rep.  436,  7  L.  R.  A.  172. 

Maine. —  Welch  v.  Bath  Iron  Works,  98 
Me.  361,  57  Atl.  88. 

Maryland. —  Lorentz  v.  Robinson,  61  Md. 
64. 

Massachusetts. —  Joyce  v.  American  W  rit- 
ing  Paper  Co.,  184  Mass.  230,  68  N.  E.  213; 
Knight  V.  Overman  Wheel  Co.,  174  Mass.  455, 
54  N.  E.  890;  Martineau  v.  National  Blank 
Book  Co.,  166  Mass.  4,  43  N.  E.  513;  O'Con- 
nor V.  Adams,  120  Mass.  427 ;  Coombs  v.  New 
Bedford  Cordage  Co.,  102  Mass.  572,  3  Am. 
Rep.  506. 

Michigan. —  Geller  v.  Briscoe  Mfg.  Co.,  136 
Mich.  330,  99  N.  W.  281;  Bradburn  v.  Wa- 
bash R.  Co.,  134  Mich.  575,  96  N.  W.  929; 
Smith  V.  Peninsular  Car  Works,  60  Mich. 
501,  27  N.  W.  662,  1  Am.  St.  Rep.  542;  Hath- 
away V.  Michigan  Cent.  R.  Co.,  51  Mich.  253, 
16  N.  W.  634,  47  Am.  Rep.  569;  Michigan. 
Cent.  R.  Co.  v.  Smithson,  45  Mich.  212,  7 
N.  W.  791;  Chicago,  etc.,  R.  Co.  v.  Bayfield, 
37  Mich.  205. 

Minnesota. —  Jensen  v.  Commodore  Min. 
Co.,  94  Minn.  53,  101  N.  W.  944;  Dell  v.  Mc- 
Grath,  92  Minn.  187,  99  N.  W.  629 ;  Gray  v. 
Commutator  Co.,  85  Minn.  463,  89  N.  W. 
322;  McDonald  v.  Chicago,  etc.,  R.  Co.,  41 
Minn.  439,  43  N.  W.  380,  16  Am.  St.  Rep.  711. 

Missouri. —  Deweese  v.  Meramec  Iron  Min. 
Co.,  128  Mo.  423,  31  S.  W.  110  [affirming  54 
Mo.  App.  476]  ;  Rodney  v.  St.  Louis,  etc.,  R. 
Co.,  127  Mo.  676,  28  S.  W.  887,  30  S.  W.  150; 
Dowling  V.  Allen,  74  Mo.  13,  41  Am.  Rep. 
298;  Hysell  v.  Swift,  etc.,  Co.,  78  Mo.  App. 
39;  Girard  V.  St.  Louis  Car- Wheel  Co.,  46 
Mo.  App.  79. 

Montaim. —  Berg  v.  Boston,  etc..  Copper, 
etc.,  Min.  Co.,  12  Mont.  212,  29  Pac.  545. 

Nebraska. —  Evans  Laundry  Co.  v.  Craw- 
ford, 67  Nebr.  153,  93  N.  W.  177,  67  Nebr. 
153,  94  N.  W.  814;  Stephenson  v.  Ravens- 
croft,  25  Nebr.  678,  41  N.  W.  652;  Chicago,, 
etc.,  R.  Co.  V.  Lundstrom,  16  Nebr.  254,  20 
N.  W.  198,  49  Am.  Rep.  718. 

New  Jersey. —  Tompkins  v.  Marine  Engine, 
etc.,  Co.,  70  N.  J.  L.  330,  58  Atl.  393 ;  Curley 
V.  Hoff,  62  N.  J.  L.  758,  42  Atl.  731;  Lech- 
man  V.  Hooper,  52  N.  J.  L.  253,  19  Atl.  215. 

New  York.—  Gates  v.  State,  128  N.  Y.  221, 
28  N.  E.  373;  Nelson  v.  New  York,  101  N.  Y. 
App.  Div.  18,  91  N.  Y.  Suppl.  763;  Maltby  v, 
Belden,  45  N.  Y.  App.  Div.  384,  60  N.  Y. 
Suppl.  824 ;  Fowler  v.  BulJalo  Furnace  Co., 
41  N.  Y.  App.  Div.  84,  58  N.  Y.  Suppl.  223; 
Felice  v.  New  York  Cent.,  etc.,  R.  Co.,  14 
N.  Y.  App.  Div.  345,  43  N.  Y.  Suppl.  922; 
Helmke  v.  Stetler,  69  Hun  107,  23  N.  Y. 
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its  details  cannot  be  anticipated,^^  nor  generally  of  any  dangers  that  cannot  be 
reasonably  apprehended.^^  So  too  a  master  need  not  warn  a  servant  of  a  risk 
naturally  incident  to  the  employment/  unless  he  knows  that  the  servant  is 
ignorant  thereof.^ 

b.  Delegation  of  Duty.^  The  duty  of  warning  and  instructing  a  servant  is  a 
primary  duty  of  the  master,  and  the  delegation  of  such  duty  to  another  servant, 
whether  higher  or  lower  in  the  scale  of  employment  than  the  one  exposed  to 
danger,  cannot  relieve  him  of  the  responsibility  imposed  on  him  by  the  law.'^ 


Suppl.  392;  Bohn  v.  Havemeyer,  46  Hun  557 
[affirmed  in  114  N.  Y.  296,  21  N.  E.  402]; 
Campbell  v.  New  York  Cent.,  etc.,  R.  Co.,  35 
Hun  500 ;  McGarry  v.  New  York,  etc.,  R.  Co., 
GO  N.  Y.  Super.  Ct.  367,  18  N.  Y.  Suppl.  195; 
Spaulding  v.  O'Brien,  26  Misc.  184,  56  N.  Y. 
Suppl.  1095. 

North  Carolina. — Turner  v.  Goldsboro  Lum- 
ber Co.,  119  N.  C.  387,  26  S.  E.  23. 

Oregon. —  Hougli  v.  Grants  Pass  Power  Co., 
41  Oreg.  531,  69  Pac.  655. 

Pennsylvania. —  Levy  r.  Rosenblatt,  21  Pa. 
Super.  Ct.  543 ;  Garrity  v.  Pennsylvania 
Casting,  etc.,  Co.,  17  Pa.  Super.  Ct.  623; 
Slieetram  v.  Trexler  Stave,  etc.,  Co.,  13  Pa. 
Super.  Ct.  219;  Stapleton  v.  Citizens  Traction 
Co.,  5  Pa.  Super.  Ct.  253. 

South  Carolitia. —  Gallman  v.  Union  Hard- 
wood Mfg.  Co.,  65  S.  C.  192,  43  S.  E.  524; 
Hightower  v.  Bamberg  Cotton  Mills,  48  S.  C. 
190,  26  S.  E.  222. 

Tennessee. —  Tennessee  Coal,  etc.,  R.  Co.  v. 
Jarrett,  111  Tenn.  565,  82  S.  W.  224. 

Texas. —  Texas  Mexican  R.  Co.  v.  Douglas, 
73  Tex.  325,  11  S.  W.  333;  Missouri  Pac.  R. 
Co.  V.  Callbreath,  66  Tex.  526,  1  S.  W.  622; 
Galveston,  etc.,  R.  Co.  v.  Manns,  (Civ.  App. 
1904)  84  S.  W.  254;  Gulf,  etc.,  R.  Co.  v. 
Cooper,  33  Tex.  Civ.  App.  319,  77  S.  W.  263; 
Houston,  etc.,  R.  Co.  v.  Higgins,  22  Tex.  Civ. 
App.  430,  55  S.  W.  744;  International,  etc., 
R.  Co.  V.  Smith,  (Civ.  App.  1895)  30  S.  W. 
501. 

Utah. —  Mathews  v.  Daly- West  Min.  Co.,  27 
Utah  193,  75  Pac.  722. 

Virginia. —  Gay  v.  Southern  R.  Co..  101  Va. 
466,  44  S.  E.  707;  Richmond,  etc.,  R.  Co.  v. 
Williams,  86  Va.  165,  9  S.  E.  990,  19  Am.  St. 
Rep.  876. 

Washington. —  Shoemaker  v.  Bryant  Lum- 
ber, etc.,  Co.,  27  Wash.  637,  68  Pac.  380. 

Wisconsin. —  Dahlke  v.  Illinois  Steel  Co., 
100  Wis.  431,  76  N.  W.  362;  Stackman  v.  Chi- 
cago, etc.,  R.  Co.,  80  Wis.  428,  50  N.  W.  404; 
Strahlendorf  v.  Rosenthal,  30  Wis.  674. 

United  States. —  Mather  v.  Rillston,  156 
U.  S.  391,  15  S.  Ct.  464,  39  L.  ed.  464  [af- 
firming 44  Fed.  743]  ;  The  Anchoria,  120  Fed. 
1017,  56  C.  C.  A.  452  [affirming  113  Fed. 
982]  ;  Orman  v.  Salvo,  117  Fed.  233,  54  C.  C. 
A.  265;  Mercantile  Trust  Co.  v.  Pittsburgh, 
etc.,  R.  Co.,  115  Fed.  475,  53  C.  C.  A.  207; 
Nyback  v.  Champagne  Lumber  Co.,  109  Fed. 
732,  48  C.  C.  A.  632;  Ellis  r.  Northern  Pac, 
R.  Co.,  103  Fed.  416;  Pullman's  Palace-Car 
Co.  V.  Harkins,  55  Fed.  932,  5  C.  C.  A.  326; 
McGowan  v.  La  Plata  Min.,  etc.,  Co.,  9  Fed. 
861,  3  McCrary  393. 

Canada. —  Lanioureux  v.  Fournier,  33  Can. 


Sup.  Ct.  675;  Canadian  Pac.  R.  Co.  v.  Bois- 
seau,  32  Can.  Sup.  Ct.  424;  Choate  v.  Ontario 
Rolling  Mill  Co.,  27  Ont.  App.  155;  George 
Matthews  Co.  v.  Bouchard,  8  Quebec  Q.  B. 
550;  Fournier  v.  Lamoureux,  21  Quebec 
Super.  Ct.  99.  And  see  Bridges  v.  Ontario 
Rolling  Mills  Co.,  19  Ont.  731. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  297,  305. 

"Where  the  business  is  complex  or  danger- 
ous in  its  nature,  the  master  is  bound  to 
point  out  to  servants  the  particular  defects 
and  dangers  incident  thereto.  Bohn  v.  Have- 
meyer, 46  Hun  (N.  Y.)  557  [affirmed  in  114 
N.  Y.  296,  21  N.  E.  402]. 

Duty  to  warn  servant  of  sudden  danger  see 
Hough  V.  Grants  Pass  Power  Co.,  41  Oreg. 
531,  69  Pac.  655. 

False  information. —  The  rule  that  a  master 
is  not  bound  to  provide  and  maintain  a  safe 
place  for  his  servants  to  work,  where  they  are 
creating  the  place,  and  when  it  is  constantly 
changing  in  character  by  their  labor,  and  be- 
comes dangerous  solely  by  their  negligence, 
does  not  justify  a  vice-principal  in  giving  a 
workman  false  information  as  to  the  safety 
of  the  place  of  work.  Allen  v.  Bell,  32  Mont. 
69,  79  Pac.  582. 

Negligence  a  question  for  the  jury.— Koch- 
man  V.  Chase,  32  N.  Y.  App.  Div.  630,  52 
N.  Y.  Suppl.  740;  Stock  v.  Le  Boutillier,  19 
Misc.  (N.  Y.)  112,  43  N.  Y.  Suppl.  248;  Bow- 
man V.  Texas  Brewing  Co.,  17  Tex.  Civ.  App. 
446,  43  S.  W.  808. 

98.  Gay  v.  Southern  R.  Co.,  101  Va.  466, 
44  S.  E.  707. 

99.  Smith  v.  Thomas  Iron  Co.,  69  N.  J.  L. 
11,  54  Atl.  562;  Donohoe  v.  Lonsdale  Co., 
25  R.  I.  187,  55  Atl.  326 ;  San  Antonio  Sewer 
Pipe  Co.  V.  Noll,  (Tex.  Civ.  App.  1904)  83 
S.  W.  900;  Dahlke  v.  Illinois  Steel  Co.,  100 
Wis.  431,  76  N.  W.  352.  And  see  Durst  ^7. 
Carnegie  Steel  Co.,  173  Pa.  St.  162,  33  Atl. 
1102. 

1.  Assumption  of  risk  see  infra,  IV,  E. 

2.  Murphy  v.  Rockwell  Engineering  Co.,  70 
N.  J.  L.  374,  57  Atl.  444. 

3.  Delegation  of  duty  to  fellow  servant  see 

infra,  IV,  G,  4,  a,  (vii).  (f). 

4.  California. —  Tedford  v.  Los  Angeles 
Electric  Co.,  134  Cal.  76,  66  Pac.  76,  54 
L.  R.  A.  85. 

Florida.— Camip  v.  Hall,  39  Fla.  535,  22 
So.  792. 

Illinois. —  Mallen  v.  Waldowski,  101  111. 
App.  367. 

Massachusetts. —  Grimaldi  v.  Lane,  177 
Mass.  565,  59  N.  E.  451;  Wheeler  v.  W^ason 
Mfg.  Co.,  135  Mass.  294. 

[IV,  D,  1,  b] 
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But  where  a  servant  has  notice  of  the  general  risks  and  clangers  of  liis  employ- 
ment,  such  as  that  many  of  the  cars  which  he  is  required  to  handle  as  a  switch- 
man are  defective,  the  master  is  not  guilty  of  negligence  in  failing  to  notify  him 
of  each  particular  defect,  as  such  duty,  if  required,  is  one  necessarily  devolving 
on  fellow  servants,  for  whose  particular  acts  of  negligence  the  master  is  not 
responsible ;  ^  and  a  master  who  properly  selects  and  instructs  a  man  to  give 
notice  to  the  other  servants  of  the  movements  of  the  apparatus  being  used  by 
them  is  not  responsible  for  his  failure  to  give  warning.^ 

e.  Knowledge  of  Master  of  Defect  or  Danger.'^  The  master's  liability  in  respect 
to  warning  and  instructing  his  servant  depends  upon  his  knowledge,  actual  or  con- 
structive, of  the  defect  or  danger  to  which  his  servant  was  exposed,  and  negligence 
cannot  be  imputed  to  him  unless  he  knew,  or  ought,  in  the  exercise  of  reasonable  and 
ordinary  care  and  diligence,  to  have  known,  that  a  warning  was  necessary.^ 

d.  Customary  Methods  and  Warnings.  A  servant  has  the  right  to  rely  on  the 
warnings  and  signals  customarily  given  in  the  conduct  of  the  business,  and  if  the 
master  fails  to  give  these,  he  is  negligent,^  But  negligence  cannot  be  predicated 
upon  the  master's  failure  to  give  a  warning  in  a  particular  instance,  where,  to  the 
servant's  knowledge,  it  has  never  been  the  custom  to  give  such  warning.^^ 

e.  Agreement  of  Master  to  Give  Warning.  Where  there  is  a  special  agree- 
ment by  the  master  to  warn  the  servant,  the  non-performance  of  which  is  the 
occasion  of  injury  to  the  latter,  the  master  will  be  held  liable.^^ 

f.  Effect  of  Statutes  Limiting  Fellow  Servant  Doctrine.  Under  statutes 
limiting  the  fellow  servant  doctrine,  the  master  is  liable  for  injuries  to  a  servant 
resulting  from  the  negligence  of  fellow  servants  in  failing  to  warn  him  of  danger.^^ 


Isew  Jersey. —  Addicks  v.  Christoph,  62 
N.  J.  L.  786,  43  Atl.  196,  72  Am.  St.  Rep. 
687. 

l^ew  York. —  Simone  v.  Kirk,  173  N.  Y.  7, 
65  N.  E.  739  [reversing  57  N.  Y.  App.  Div. 
461,  67  N.  Y.  Suppl.  1019].  But  compare 
O'Brien  v.  Buffalo  Furnace  Co.,  68  N.  Y.  App. 
Div.  451,  73  N.  Y.  Suppl.  830. 

Pennsylvania. — Smith  v.  Hillside  Coal,  etc., 
Co.,  186  Pa.  St.  28,  40  Atl.  287. 

United  States. —  Mercantile  Trust  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  115  Fed.  475,  53 
C.  C.  A.  207 ;  Louisville,  etc.,  R.  Co.  v.  Miller, 
104  Fed.  124,  43  C.  C.  A.  436;  The  Pioneer, 
78  Fed.  600. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  298. 

5.  Chesapeake,  etc.,  R.  Co.  r.  Hennessey,  96 
Fed.  713,  38  C.  C.  A.  307. 

6.  Portance  v.  Lehigh  Valley  Coal  Co.,  101 
Wis.  574,  77  N.  W.  875,  70  Am.  St.  Rep. 
932. 

7.  Knowledge  of  servant's  age  or  inex- 
perience see  infra,  IV,  D,  3,  b. 

8.  Arkansas. —  Southwestern  Tel.  Co.  v. 
Woughter,  56  Ark.  206,  19  S.  W.  575. 

Missouri. —  Clark  v.  Missouri,  etc.,  R.  Co., 
179  Mo.  60,  77  S.  W.  882;  Musick  v.  Jacob 
Dold  Packing  Co.,  58  Mo.  App.  322. 

New  Jersey. —  Smith  v.  Oxford  Iron  Co., 
42  N.  J.  L.  467,  36  Am.  Rep.  535. 

Pennsylvania. — Durst  v.  Carnegie  Steel  Co., 
173  Pa.  St.  162,  33  Atl.  1102. 

Texas. —  Hernischel  v.  Texas  Drug  Co.,  26 
Tex.  Civ.  App.  1,  61  S.  W.  419. 

Wisconsin. —  Sladky  v.  Marinette  Lumber 
Co.,  107  Wis.  250,  83  N.  W.  514. 

United  States. —  Thompson  v.  Chicago,  etc., 
R.  Co.,  14  Fed.  564,  4  McCrary  629. 

[IV,  D,  1,  bl 


See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  299. 

The  master's  liability  depends,  not  on 
whether  he  could  have  discovered  the  defect 
before  the  servant  obeyed  his  orders,  but  on 
whether  he  used  the  means  a  prudent  man 
would  or  ought  to  use  to  discover  them,  and 
failed  to  make  known  to  the  servant  the  de- 
fect and  consequent  risk.  Southwestern  Tel. 
Co.  V.  Woughter,  56  Ark.  200,  19  S.  W.  575. 

9.  Anderson  v.  Northern  Mill  Co.,  42  Minn. 
424,  44  N.  W.  315;  Burlington,  etc.,  R.  Co.  v. 
Crockett,  19  Nebr.  138,  26  N.  W.  921 ;  Hough 
V.  Grants  Pass  Power  Co.,  41  Oreg.  531,  69 
Pac.  655;  Andreson  v.  Ogden  Union  R.,  etc., 
Co.,  8  Utah  128,  30  Pac.  305. 

10.  Starne  v.  Schlothane,  21  111.  App.  97; 
Olson  V.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  117, 
35  N.  W.  866 ;  Monies  v.  Delaware,  etc.,  Canal 
Co.,  141  Pa.  St.  632,  21  Atl.  733;  Olsen  v. 
North  Pac.  Lumber  Co.,  106  Fed.  298;  Olsen 
i\  North  Pac.  Lumber  Co.,  100  Fed.  384,  40 
C.  C.  A.  427. 

Movement  of  engines. — There  is  no  duty  on 
a  master  to  inform  a  servant  that  engines 
will,  without  notice,  be  run  into  a  pit  where 
ashes  are  taken  out  of  them,  where  the  mas- 
ter has  provided  a  method  for  the  approach 
of  the  engines  to  be  made  with  proper  signals 
and  notice.  Chicago,  etc.,  R.  Co.  v.  Bell,  209 
HI.  25,  70  N.  E.  754. 

11.  Postal  Tel.  Cable  Co.  v.  Hulsey,  132 
Ala.  444,  31  So.  527;  Chicago,  etc.,  R.  Co.  v. 
Gross,  35  111.  App.  178;  Wendell  v.  Pennsyl- 
vania R.  Co.,  57  N.  J.  L.  467,  31  Atl.  720; 
Bradley  v.  New  York  Cent.  R.  Co.,  62  N.  Y. 
99  [affirming  3  Thomps.  &  C.  288]. 

12.  Donahoe  v.  Old  Colony  R.  Co.,  153 
Mass.  356,  26  N.  E.  868;  Schulz  v.  ChicagOj 
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g.  Sufficiency  of  Warnings  and  Instructions.^^  To  be  sufficient,  a  warning  or 
instruction  must  be  so  plain  and  explicit  that  the  servant  will  understand  and 
appreciate  the  danger  and  know  how  to  avoid  it  by  the  exercise  of  due  care,^^  and 
where  extraordinary  risks  may  be  encountered,  the  servant  should  be  warned  of 
their  character  and  extent,  so  far  as  possible.^^  But  it  is  not  necessary  that  the 
servant  should  be  warned  of  every  possible  manner  in  which  injury  may  occur  to 
him,  or  of  risks  that  are  as  obvious  to  him  as  to  the  master,  or  which  are  readily 
discoverable  by  him  by  the  use  of  ordinary  care,  with  such  knowledge,  experi- 
ence, and  judgment  as  he  actually  possesses,  or  as  the  master  is  justified  in 
believing  him  to  possess.^^ 

h.  Proximate  Cause  of  Injury.  In  an  action  for  personal  injuries  alleged  to 
have  resulted  from  the  failure  of  the  master  properly  to  warn  and  instruct  the 
servant,  a  recovery  can  only  be  had  where  the  master's  negligence  was  the 
proximate  cause  of  the  injury. 

2.  Particular  Defects  and  Dangers  —  a.  Changes  in  Appliances  or  Methods 
of  Work.^^    It  is  the  duty  of  the  master  to  warn  his  servants  of  new  or  increased 


etc.,  R.  Co.,  57  Minn.  271,  59  N.  W.  192; 
Sobieski  x>,  St.  Paul,  etc.,  R.  Co.,  41  Minn.. 
169,  42  N.  W.  863.  Compare  Burns  v.  Wash- 
burn, 160  Mass.  457,  36  N.  E.  199,  constru- 
ing St.  (1887)  c.  270,  §  1,  cl.  2. 

13.  As  affected  by  age  or  inexperience  of 
servant  see  infra,  IV,  D,  3,  b,  (iii). 

14.  Kentucky. —  United  Laundry  Co.  v. 
Steele,  72  S.  W.  305,  24  Ky.  L.  Rep.  1899. 

Michigan. —  Bradburn  r.  Wabash  R.  Co., 
134  Mich.  575,  96  N.  W.  929. 

New  Jersey. —  Addicks  v.  Christoph.  62 
N.  J.  L.  786,  43  Atl.  196,  72  Am.  St.  Rep. 
687. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  r.  Baldwin, 
19  Ohio  Cir.  Ct.  338,  10  Ohio  Cir.  Dec.  333. 

Rhode  Island. —  Honlahan  v.  New  American 
File  Co.,  17  R.  I.  141,  20  Atl.  268. 

Utah. —  Wilson  v.  Sioux  Consol.  Min.  Co., 
16  Utah  392,  52  Pac.  626. 

United  States. —  Thomas  i*.  Cincinnati, 
etc.,  R.  Co.,  97  Fed.  245. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  303. 

Warnings  and  instructions  held  suf&cient. — 
Louisville,  etc.,  R.  Co.  r.  Hall,  91  Ala.  112, 
8  So.  371,  24  Am.  St.  Rep.  863  (verbal  warn- 
ing as  to  low  bridge)  ;  St.  Louis,  etc.,  R.  Co. 
V.  Mize,  71  Ark.  159,  71  S.  W.  660  (notice  of 
burning  of  trestle,  giving  its  number,  and  the 
milestones  between  which  it  was  located)  ; 
Lobstein  v.  Sajatovitch,  111  111.  App.  654 
(warning  which,  if  not  heard,  could  have  been 
heard  by  servant)  ;  Welch  v.  Grace,  167  Mass. 
590,  46  N.  E.  387  (instruction  as  to  thawing 
frozen  dynamite  cartridges  which  were  unex- 
ploded  after  blast)  ;  Fox  v.  Peninsular  White 
Lead,  etc.,  Works,  84  Mich.  676,  48  N.  W. 
203  (duty  of  manufacturer  of  Paris  green  to 
inform  servants  of  its  poisonous  character, 
and  precautions  necessary  in  its  manufacture, 
but  not  of  its  particular  ingredients)  ;  Sell 
i\  Charles  Rietz,  etc..  Lumber  Co.,  70  Mich. 
479,  38  N.  W.  451 ;  Speed  v.  Atlantic,  etc.,  R. 
Co.,  71  Mo.  303  (verbal  signal  of  approach  of 
cars  in  train  yard)  ;  Brown  v.  Southern  R. 
Co.,  126  N.  C.  458,  36  S.  E.  19  (notice  as  to 
meeting  and  passing  of  trains);  Atchison, 
etc.,  R.  Co.  V.  Myers,  63  Fed.  793,  11  C.  C.  A. 
[74] 


439  (warning  of  defects  in  foreign  car)  ; 
Willis  V.  The  Aspotogan,  49  Fed.  163  (master 
justified  in  believing  that  servant  will  heed 
warnings ) . 

Rule  as  to  approach  of  trains  to  stations. — 

Where  a  rule  of  a  railroad  company  requires 
all  trains  to  approach  stations  with  great 
care,  expecting  to  find  some  other  train  oc- 
cupying the  main  track,  an  engineer  who  is 
approaching  a  station  is  not  entitled  to  notice 
of  a  train  in  front  of  him,  although  that 
train  is  four  hours  late,  and  he  has  been 
ordered  to  make  his  run  in  a  certain  time. 
Illinois  Cent.  R.  Co.  v.  Neer,  26  111.  App. 
356.  See  also  Whalen  v.  Michigan  Cent.  R. 
Co.,  114  Mich.  512,  72  N.  W.  323. 

Right  of  master  to  assume  that  servant 
understands  English  see  Lobstein  v.  Sajato- 
vitch, 111  111.  App.  654. 

15.  Smith  V.  Peninsular  Car- Works,  60 
Mich.  501,  27  N.  W.  662,  1  Am.  St.  Rep. 
542. 

Where  a  master  has  to  use  particularly  haz- 
ardous agencies,  it  is  his  duty  to  give  full 
information  to  the  servant  as  to  the  danger 
arising  therefrom,  and  sufficient  instructions, 
that  he  may  know  how  to  avoid  the  danger 
by  due  care  on  his  part.  Welch  v.  Bath  Iron 
Works,  98  Me.  361,  57  Atl.  88. 

16.  Chicago,  etc.,  R.  Co.  v.  Pettigrew,  82 
111.  App.  33.  See  also  Foster  v.  Pusev,  8 
Houst.  (Del.)  168,  14  Atl.  545;  Kopf  r.  Mon- 
roe Stone  Co.,  133  Mich.  286,  95  N.  W.  72; 
Thompson  v.  Edward  P.  Allis  Co.,  89  Wis. 
523,  62  N.  W.  527 ;  Hauss  v.  Lake  Erie,  etc., 
R.  Co.,  105  Fed.  733,  46  C.  C.  A.  94. 

17.  Holland  v.  Tennessee  Coal,  etc.,  Co.,  91 
Ala.  445,  8  So.  524,  12  L.  R.  A.  232;  Arizona 
Lumber,  etc.,  Co.  v.  Mooney,  4  Ariz.  366,  42 
Pac.  952;  McCarthy  v.  Mulgrew,  107  Iowa 
76,  77  N.  W.  527 ;  Fronk  v.  J.  H.  Evans  City 
Steam  Laundry  Co.,  70  Nebr.  75,  96  N.  W. 
1053;  Boelter  v.  Ross  Lumber  Co.,  103  Wis. 
324,  79  N.  W.  243. 

18.  Negligence  of  co-employees  under  stat- 
utes limiting  fellow  servant  doctrine  see  su- 
pra, IV,  D,  1,  f. 

19.  Inexperienced  employee  see  infra,  IV, 
D,  3,  b. 

[IV,  D,  2,  a] 
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dangers  caused  by  a  change  in  liis  machinery,  appHances,  or  place  or  methods  of 
work,  and  he  will  be  held  liable  for  injuries  resulting  from  his  neglect  of  duty  in 
this  respect.^^ 

b.  Dangers  From  Negligence  of  Fellow  Servants.  The  master  has  a  right  to 
assume  that  his  servants,  being  competent,  will  not  be  negligent,  and  it  is  not  his 
duty,  on  employing  a  servant,  to  warn  him  against  possible  or  probable  dangers 
in  case  they  are  negligent.^^  But  a  master  who  knows  that  a  need  of  warning  an 
inexperienced  servant,  working  on  a  dangerous  machine,  has  arisen,  is  bound  to 
give  it,  although  the  danger  arose  from  the  negligence  of  a  fellow  servant.^^ 

e.  Dangers  Known  to  Servant.  Although  a  master  is  negligent  in  not  giving 
his  servant  instructions  as  to  the  dangers  of  his  employment,  if  the  servant 
receives  such  information  from  other  sources,  whether  from  other  persons  or  from 
his  own  observation,  and  is  thereafter  injured,  the  master  is  not  liable,  since  his 
negligence  is  not  the  proximate  cause  of  the  injury.^^    Where,  however,  the 


20.  Connecticut, —  Ryan  v.  Chelsea  Paper 
Mfg.  Co.,  69  Conn.  454,  37  Atl.  1062;  O'Keefe 
I/.  National  Folding  Box,  etc.,  Co.,  66  Conn. 
38.  33  Atl.  587. 

Delaware. —  Stewart  v.  Philadelphia,  etc., 
R.  Co.,  8  Houst.  450,  17  Atl.  639. 

Illinois. —  Pullman  Palace  Car  Co.  v.  Laack, 
143  111.  242,  32  N.  E.  285,  18  L.  R.  A.  215; 
Walsh  V.  Chicago,  94  111.  App.  311;  Clark  v. 
Liston,  54  111.  App.  578. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bo- 
cock,  107  Ky.  223,  51  S.  W.  580,  53  S.  W.  262, 
21  Ky.  L.  Rep.  383,  896. 

Missouri. —  Crane  v.  Missouri  Pac.  R.  Co., 
S7  Mo.  588. 

New  Jersey. —  Smith  v.  Oxford  Iron  Co.,  42 
J.  L.  467,  36  Am.  Rep.  535. 

New  York. —  Spelman  v.  Fisher  Iron  Co., 
56  Barb.  151. 

Pennsylvania. —  Lewis  v.  Seifert,  116  Pa. 
St.  628,  11  Atl.  514,  2  Am.  St.  Rep.  631. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Whit- 
tington,  30  Gratt.  805. 

United  States. —  Cincinnati,  etc.,  R.  Co.  v. 
Gray,  101  Fed.  623,  41  C.  C.  A.  535,  50 
L.  R.  A.  47 ;  Withcof  sky  v.  Wier,  32  Fed. 
301;  O'Neil  v.  St.  Louis,  etc.,  R.  Co.,  9  Fed. 
337,  3  McCrary  423. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  306. 

But  compare  Simms  v.  South  Carolina  R. 
Co.,  26  S.  C.  490,  2  S.  E.  486. 

Where  a  train  schedule  is  departed  from, 
such  orders  must  be  issued  by  the  company 
as  will  afford  reasonable  protection  to  em- 
ployees engaged  in  running  its  trains.  Lewis 
V.  Seifert,  116  Pa.  St.  628,  11  Atl.  514,  2 
Am.  St.  Rep.  631. 

Use  of  new  explosive. —  It  is  negligence  for 
a  master  to  furnish  his  servant  with  a  newly 
invented  blasting  powder  without  informing 
him  of  an  unusually  dangerous  property 
which  it  possesses.  Spelman  v.  Fisher  Iron 
Co.,  56  Barb.  (N.  Y.)  151. 

21.  Klos  V.  Hudson  River  Ore,  etc.,  Co.,  77 
N.  Y.  App.  Div.  566,  79  N.  Y.  Suppl.  156. 
See  also  Fay  v.  Wilmarth,  183  Mass.  71,  66 
N.  E.  410;  Siddall  v.  Pacific  Mills,  162  Mass. 
378,  38  N.  E.  969. 

22.  Bjbjian  v.  Woonsocket  Rubber  Co.,  164 
Mass.  214,  41  N.  E.  265. 

[IV,  D,  2,  a] 


23.  Alabama. —  Melton  v.  E.  E.  Jackson 
Lumber  Co.,  133  Ala.  580,  31  So.  848;  North 
Birmingham  St.  R.  Co.  v.  Wright,  130  Ala. 
419,  30  So.  360;  Bessemer  Land,  etc.,  Co.  v. 
Dubose,  125  Ala.  442,  28  So.  380;  Worthing- 
ton  V.  Goforth,  124  Ala.  656,  26  So.  531; 
Alabama  Connellsville  Coal,  etc.,  Co.  v.  Pitts, 
98  Ala.  285,  13  So.  135. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Mor- 
gart,  (1888)  8  S.  W.  179. 

Georgia. —  Allen  v.  Augusta  Factory,  82  Ga. 
76,  8  S.  E.  68. 

Illinois. —  Trakal  v.  Heusner  Baking  Co., 
204  111.  179,  68  N.  E.  399  [affirming  107  111. 
App.  327]  ;  Simmons  v.  Chicago,  etc.,  R.  Co., 
110  111.  340;  Pennsylvania  Co.  v.  Lynch,  90 
111.  333;  Illinois  Cent.  R.  Co.  v.  Modglin,  85 
111.  481;  Electrical  Installation  Co.  v.  Kelly, 
110  111.  App.  334;  McArthur  Bros.  Co.  v. 
Nordstrom,  87  111.  App.  554;  Chicago,  etc., 
R.  Co.  V.  McDonald,  21  111.  App.  409. 

Indiana. —  Big  Creek  Stone  Co.  v.  Wolf,  138 
Ind.  496,  38  N.  E.  52. 

Iowa. —  Hanson  v.  Hammell,  107  Iowa  171, 
77  N.  W.  839;  Yeager  v.  Burlington,  etc.,  R. 
Co.,  93  Iowa  1,  61  N.  W.  215;  Patton  v.  Cen- 
tral Iowa  R.  Co.,  73  Iowa  306,  35  N.  W.  149. 

Kentucky. —  Jones  v.  Louisville,  etc.,  R.  Co., 
95  Ky.  576,  26  S.  W.  590,  16  Ky.  L.  Rep. 
132. 

Louisiana. —  Stucke  v.  Orleans  R.  Co.,  50 
La.  Ann.  172,  23  So.  342. 

Maryland. —  Hettchen  v.  Chipman,  87  Md. 
729,  41  Atl.  65. 

Massachusetts. —  Nye  v.  Dutton,  187  Mass. 
549,  73  N.  E.  654;  Bence  v.  New  York,  etc., 
R.  Co.,  181  Mass.  221,  63  N.  E.  417;  Perry  v. 
Old  Colony  R.  Co.,  164  Mass.  296,  41  N.  E. 
289;  Rooney  v.  Sewall,  etc.,  Cordage  Co.,  161 
Mass.  153,  36  N.  E.  789 ;  Richstain  v.  Wash- 
ington Mills  Co.,  157  Mass.  538,  32  N.  E. 
908;  Downey  v.  Sawyer,  157  Mass.  418,  32 
N.  E.  654;  Sullivan  i?.  India  Mfg.  Co.,  113 
Mass.  396. 

Michigan. —  Berlin  v.  Mershon,  132  Mich. 
183,  93  N.  W.  248;  Nowakowski  v.  Detroit 
Stove  Works,  130  Mich.  308,  89  N.  W.  956; 
Davis  V.  Port  Huron  Engine,  etc.,  Co.,  126 
Mich.  429,  85  N.  W.  1125;  Balle  v.  Detroit 
Leather  Co.,  73  Mich.  158,  41  N.  W.  216. 

Minnesota. —  Wendler  v.  Red  Wing  Gas, 
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servant  has  knowledge  of  the  facts,  but  is  entirely  ignorant  of  the  risks  involved, 
it  is  the  duty  of  the  master  to  warn  him.^^ 

d.  Obvious  Dangers.^^  A  master  is  not  bound  to  warn  and  instruct  his 
servant  as  to  dangers  which  are  patent  and  obvious.^'' 


etc.,  Co.,  92  Minn.  122,  99  N.  W.  625 ;  Saxton 
1/.  Northwestern  Tel.  Exch.  Co.,  81  Minn.  314, 
84  N.  W.  109;  Manley  v.  Minneapolis  Paint 
Co.,  76  Minn.  169,  78  N.  W.  1050;  Truntle  v. 
North  Star  Woolen-Mill  Co.,  57  Minn.  52,  58 
N.  W.  832. 

Missouri. —  Hill  v.  Meyer  Bros.  Drug  Co., 
140  Mo.  433,  41  S.  W.  909;  Mueller  v.  La 
Prelle  Shoe  Co.,  109  Mo.  App.  506,  84  S.  W. 
1010;  Bair  v.  Heibel,  103  Mo.  App.  621,  77 
S.  W.  1017;  Herbert  v.  Mound  City  Boot, 
etc.,  Co.,  90  Mo.  App.  305. 

New  Hampshire. —  St.  Jean  v.  Tolles,  72 
N.  H.  587,  58  Atl.  506. 

New  Jersey. —  Tompkins  v.  Marine  Engine, 
etc.,  Co.,  70  N.  J.  L.  330,  58  Atl.  393. 

New  York. —  White  v.  Wittemann  Lith.  Co., 
131  N.  Y.  631,  30  N.  E.  236  [affirming  58 
Hun  381] ;  McManus  v.  Davitt,  94  N.  Y.  App. 
Div.  481,  88  N.  Y.  Suppl.  55;  McGovern  v. 
Central  Vermont  R.  Co.,  6  N.  Y.  Suppl.  838 
[reversed  on  the  facts  in  123  N.  Y.  280,  25 
N.  E.  373,  on  the  ground  that  the  case  should 
have  been  submitted  to  the  jury]  ;  'Michaels 
V.  Levison,  2  N.  Y.  City  Ct.  411. 

North  Carolina. —  Kiser  v.  Hot  Springs 
Barytes  Co.,  131  N.  C.  595,  42  S.  E.  986. 

Ohio.—  Connell  v.  Miller,  etc.,  Mfg.  Co.,  10 
Ohio  Dec.  (Reprint)  129,  19  Cine.  L.  Bui.  22. 

Pennsylvania. —  Lehigh,  etc..  Coal  Co.  V. 
Hayes,  128  Pa.  St.  294,  18  Atl.  387,  15  Am. 
St.  Rep.  680,  5  L.  R.  A.  441.  But  compare 
Sheetram  v.  Trexler  Stave,  etc.,  Co.,  13  Pa. 
Super.  Ct.  219,  where  it  was  held  that,  al- 
though a  servant  be  as  fully  conscious  of  the 
danger  incident  to  the  discharge  of  a  duty  in 
a  particular  way  as  if  he  had  been  expressly 
warned  of  the  danger,  it  does  not  necessarily 
follow  that  his  master  is  relieved  of  the  duty 
to  instruct  him  further. 

Texas. —  Tucker  u.  National  Loan,  etc.,  Co., 
35  Tex.  Civ.  App.  474,  80  S.  W.  879 ;  Ladonia 
Cotton  Oil  Co.  V.  Shaw,  27  Tex.  Civ.  App.  65, 
65  S.  W.  693. 

Vermont. —  Brainard  v.  Van  Dyke,  71  Vt. 
359,  45  Atl.  758.  Compare  Hayes  v.  Colches- 
ter Mills,  69  Vt.  1,  37  Atl.  269,  60  Am.  St. 
Rep.  915. 

Wisconsin. —  Kath  v.  Wisconsin  Cent.  K. 
Co.,  121  Wis.  503,  99  N.  W.  217. 

United  States. —  Olsen  v.  North  Pac.  Lum- 
ber Co.,  106  Fed.  298;  Andersen  v.  Berlin: 
Mills  Co.,  88  Fed.  944,  32  C.  C.  A.  143. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  308,  309. 

24.  Pullman's  Palace-Car  Co.  v.  Harkins, 
55  Fed.  932,  5  C.  C.  A,  326;  George  Mat- 
thews Co.  V.  Bouchard,  8  Quebec  Q.  B.  550. 

25.  As  affected  by  age  and  inexperience  of 
servant  see  infra,  IV,  D,  3,  b,  (ii). 

26.  Alabama. —  Ix)uisville,  etc.,  R.  Co.  v. 
Bouldin,  121  Ala.  197,  25  So.  903;  Louisville, 
etc.,  R.  Co.  V.  Boland,  96  Ala.  626,  11  So.  667, 
18  L.  R.  A.  260. 


Arkansas. —  Fones  v.  Phillips,  39  Ark.  17, 
43  Am.  Rep.  264. 

Georgia. — Commercial  Guano  Co.  v.  Neather, 
114  Ga.  416,  40  S.  E.  299. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Bell,  209 
111.  25,  70  N.  E.  754;  Ryan  v.  Armour,  166 
111.  568,  47  N.  E.  60  [affirming  67  111.  App. 
102] ;  Marsden  Co.  v.  Johnson,  89  111.  App. 
100;  Colson  v.  Graver,  80  111.  App.  99;  Con- 
solidated Coal  Co.  V.  Scheller,  42  111.  App. 
019. 

Indiana. —  Atlas  Engine  Works  v.  Randall, 
100  Ind.  293,  50  Am.  Rep.  798. 

Iowa. —  McCarthy  v.  Mulgrew,  107  Iowa  76, 
77  N.  W.  527. 

Kentucky. —  McCormick  Harvesting  Mach. 
Co.  V.  Liter,  66  S.  W.  761,  23  Ky.  L.  Rep. 
2154. 

Maine. —  Wormell  v.  Maine  Cent.  R.  Co., 
79  Me.  397,  10  Atl.  49,  1  Am.  St.  Rep.  321. 

Massachusetts. —  Meehan  v.  Holyoke  St.  R. 
Co.,  186  Mass.  511,  72  N.  E.  61;  Hofnauer  v. 
R.  H.  White  Co.,  186  Mass.  47,  70  N.  E. 
1038 ;  Gavin  v.  Fall  River  Automatic  Tel.  Co., 
185  Mass.  78,  69  N.  E.  1055;  Arkland  v. 
Taber-Prang  Art  Co.,  184  Mass.  2431,  68  N.  E. 
219;  Chmiel  v.  Thorndike  Co.,  182  Mass.  112, 

65  N.  E.  47;  Dene  v.  Arnold  Print  Works, 
181  Mass.  560,  64  N.  E.  203;  Demers  v.  Mar- 
shall, 178  Mass.  9,  59  N.  E.  454;  Lemoine  v. 
Aldrich,  177  Mass.  89,  58  N.  E.  178;  Buttle 
V.  George  G.  Page  Box  Co.,  175  Mass.  318, 
50  N.  E.  583;  Campbell  v.  Dearborn,  175 
Mass.  183,  55  N.  E.  1042;  Ford  v.  Mt.  Tom 
Sulphite  Pulp  Co.,  172  Mass.  544,  52  N.  E. 
1065,  48  L.  R.  A.  96;  Gleason  v.  Smith,  172 
Mass.  50,  51  N.  E.  460;  Gilmore  v.  Mitti- 
neague  Paper  Co.,  169  Mass.  471,  48  N.  E. 
623;  Wilson  v.  Massachusetts  Cotton  Mills, 
169  Mass.  67,  47  N.  E.  506;  Ruchinsky  v. 
French,  168  Mass.  68,  46  N.  E.  417;  Perry  v. 
Smith,  156  Mass.  340,  31  N.  E.  9. 

Michigan. —  Mushinski  v.  Vincent,  135 
Mich.  26,  97  N.  W.  43;  Findlay  v.  Russel 
Wheel,  etc.,  Co.,  108  Mich.  286,  66  N.  W.  50; 
Hathawav  v.  Michigan  Cent,  R.  Co.,  51  Mich. 
253,  16  N.  W.  634,  47  Am.  Rep.  569. 

Minnesota. —  Berger  v.  St.  Paul,  etc.,  R.  Co., 
39  Minn.  78,  38  N.  W.  814. 

Missouri. —  Rodney  v.  St.  Louis,  etc.,  R.  Co., 
127  Mo.  676,  28  S.  W.  887,  30  S.  W.  150; 
Ring  V.  Missouri  Pac.  R.  Co.,  112  Mo.  220, 
20  S.  W.  436. 

Nebraska. —  Norfolk  Beet-Sugar  Co.  v. 
Preuner,  55  Nebr.  656,  75  N.  W.  1097. 

Neio  Hampshire. —  Collins  v.  Laconia  Car 
Co.,  68  N.  H.  196,  38  Atl.  1047 ;  Henderson  v. 
Williams,  66  N.  H.  405,  23  Atl.  365. 

New  Jersey. —  Hesse  v.  National  Casket  Co., 

66  N.  J.  L.  652,  52  Atl.  384. 

New  York. —  McCue  v.  National  Starch 
Mfg.  Co.,  142  N.  Y.  106,  30  N.  E.  809  [re- 
versing 21  N.  Y.  Suppl.  551]  ;  Burke  v. 
Thomson  Meter  Co.,  135  N.  Y.  C51.  32  N.  E. 

[IV,  D,  2,  d] 
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e.  Dangers  From  Extraneous  Causes.  If  the  master  has  knowledge  that  the 
particular  employment  is,  from  extraneous  causes,  hazardous  or  dangerous  to  a 
degree  beyond  what  it  fairly  imports  or  is  understood  by  the  servant  to  be,  he  is 
bound  to  inform  him  of  the  fact,  and  if  he  fails  to  do  so  he  is  liable  for  such 
damages  as  the  servant  may  sustain  by  reason  of  such  causes.^^ 

f.  Dangers  From  Work  Outside  Scope  of  Employment.  Where  a  servant  is 
ordered  to  do  work  outside  of  the  scope  of  his  employment,  the  master  is  under 
tlie  same  obligation  to  warn  and  instruct  him  as  though  he  were  engaged  in  his 
regular  employment.^^  But  where  the  servant  is  injured  while  working  outside 
of  the  scope  of  his  employment,  voluntarily  and  without  orders,  the  master  is  not 
chargeable  with  negligence  for  failing  to  warn  him  of  danger.^^ 

3.  Age  and  Experience  of  Employee  —  a.  Experienced  Employee.  An 
employee  of  mature  years  is  presumed  to  be  acquainted  with  the  dangers  incident 


647  [af/irming  18  N.  Y.  Suppl.  436] ;  Bohn  v. 
Havemejer,  114  N.  Y.  296,  21  N.  E.  402  [af- 
firming 46  Hun  557];  Wahl  v.  Chatillon,  56 
N.  Y.  App.  Div.  554,  67  N.  Y.  Suppl.  504; 
Monzi  V.  Friedline,  33  N.  Y.  App.  Div.  217, 
53  N.  Y.  Suppl.  482;  O'Hare  v.  Keeler,  22 
N.  Y.  App.  Div.  191,  48  N.  Y.  Suppl.  376; 
Cmielewski  v.  Mollenhauer  Sugar  Refining 
Co.,  11  N.  Y.  App.  Div.  Ill,  42  N.  Y.  Suppl. 
936;  McCampbell  v.  Cunard  Steamship  Co., 
13  N.  Y.  Suppl.  288;  Wendling  v.  Bainbridge, 
6  N.  Y.  St.  21. 

Oregon. —  Gibson  v.  Oregon  Short  Line,  etc., 
R.  Co.,  23  Oreg.  493,  32  Pae.  295. 

Pennsylvania. —  Cracraft  v.  Bessemer  Lime- 
stone  Co.,  210  Pa.  St.  15,  59  Atl.  432;  Casey 
V.  Pennsylvania  Asphalt  Paving  Co.,  198  Pa. 
St.  348,  47  Atl.  1128;  Cunningham  v.  Ft. 
Pitt  Bridge  Works,  197  Pa.  St.  625,  47  Atl. 
846;  Delaware  River  Iron  Ship-Bldg.  Co.  v. 
Nuttall,  119  Pa.  St.  149,  13  Atl.  65. 

Rhode  Island. —  Durell  v.  Hartwell,  26  R.  I. 
125,  58  Atl.  448 ;  Paoline  v.  J.  W.  Bishop  Co., 
25  R.  I.  298,  55  Atl.  752 ;  Baumler  v.  Narra- 
gansett  Brewing  Co.,  23  R.  I.  430,  50  Atl.  841. 

South  Carolina. —  Owings  v.  Moneynick  Oil 
Mill,  55  S.  C.  483,  33  S.  E.  511. 

Tennessee. —  Ferguson  v.  Phoenix  Cotton 
Mills,  106  Tenn.  236,  61  S.  W.  53. 

Texas. —  San  Antonio  Gas  Co.  v.  Robertson, 
93  Tex.  503,  56  S.  W.  323  [.reversing  (Civ. 
App.  1899)  55  S.  W.  347] ;  Seery  v.  Gulf,  etc., 
R.  Co.,  34  Tex.  Civ.  App.  89,  77  S.  W.  950. 

Virginia. —  Richmond  Locomotive  Works  v. 
Ford,  94  Va.  627,  27  S.  E.  509. 

Washington. —  Watts  v.  Hart,  7  Wash.  178, 
34  Pac.  423,  771. 

Wisconsin. —  Groth  v.  Thomann,  110  Wis. 
488,  86  K  W.  178 ;  Johnson  v.  Ashland  Water 
Co.,  77  Wis.  51,  45  N.  W.  807. 

United  States. —  Garnett  v.  Phoenix  Bridge 
Co.,  98  Fed.  192;  Keats  v.  National  Heeling 
Mach.  Co.,  65  Fed.  940,  13  C.  C.  A.  221; 
Thompson  v.  Chicago,  etc.,  R.  Co.,  14  Fed. 
564,  4  McCrary  629. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  310. 

27.  Alabama. —  Perry  v.  Marsh,  25  Ala. 
659. 

California. —  Baxter  v.  Roberts,  44  Cal.  187, 
13  Am.  Rep.  160. 

Louisiana. —  Ragland  v.  St.  Louis,  etc.,  R. 
Co.,  49  La.  Ann.  1166,  22  So.  366. 

[IV,  D,  2,  e] 


Minnesota. —  Lane  v.  Minnesota  State  Agri- 
cultural Soc,  62  Minn.  175,  64  N.  W.  382,  29 
L.  R.  A.  708. 

North  Carolina. —  Smith  v.  Atlanta,  etc.. 
Air  Line  R.  Co.,  132  N.  C.  819,  44  S.  E.  663. 

United  States. —  The  Pioneer,  78  Fed.  600. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  311. 

That  the  danger  is  from  the  felonious  and 
tortious  designs  of  third  persons,  acting  in 
hostility  to  the  master,  does  not  affect  the 
principle..  Baxter  v.  Roberts,  44  Cal.  187,  13 
Am.  Rep.  160. 

28.  Delaware. —  Quinn  v.  Johnson  Forge 
Co.,  9  Houst.  338,  32  Atl.  858. 

Florida.— Cami^  v.  Hall,  39  Fla.  535,  22 
So.  792. 

Indiana. —  Keller  v.  Gaskill,  20  Ind.  App. 
502,  50  N.  E.  363. 

Iowa. —  Nelson  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  405,  42  N.  W.  335. 

Kentucky. —  See  Kentucky  Cent.  R.  Co.  v, 
McGinty,  9  Ky.  L.  Rep.  288. 

Massachusetts. —  Laplante  v.  Warren  Cot- 
ton Mills,  165  Mass.  487,  43  N.  E.  294. 

New  York. —  Dyer  v.  Brown,  64  N.  Y.  App, 
Div.  89,  71  N.  Y."  Suppl.  623. 

Pennsylvania. —  Rummel  v.  Dilworth,  131 
Pa.  St.  509,  19  Atl.  345,  346,  17  Am.  St.  Rep. 
827;  Shipbuilding  Works  v.  Nuttall,  4  Lane. 
L.  Rev.  161. 

Rhode  Island. —  Mann  v.  Oriental  Print 
Works,  11  R.  L  152. 

Temiessee. —  Tennessee  Coal,  etc.,  Co.  v. 
Jarrett,  111  Tenn.  565,  82  S.  W.  224. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  312. 

Where  the  danger  is  obvious  no  duty  rests 
upon  the  master  to  warn  the  servant,  al- 
though he  is  engaged  in  service  outside  the 
scope  of  his  employment.  Reed  v.  Stock- 
meyer,  74  Fed.  186,  20  C.  C.  A.  381. 

29.  Kelly  v.  Shelby  R.  Co.,  22  S.  W.  445, 
15  Ky.  L.  Rep.  311;  De  Souza  v.  Stafford 
Mills,  155  Mass.  476,  30  N.  W.  81 ;  Leistritz 
V.  American  Zylonite  Co.,  154  Mass.  382,  28 
N.  W.  294;  McCue  v.  National  Starch  Mfg. 
Co.,  142  N.  Y.  106,  36  N.  E.  809;  Reinig  v. 
Broadway  R.  Co.,  49  Hun  (N.  Y.)  269,  1 
N.  Y.  Suppl.  907 ;  St.  Louis  Southwestern  R. 
Co.  V.  Spivey,  97  Tex.  143,  76  S.  W.  748  [re- 
versing (Civ.  App.  1903)  73  S.  W.  973]. 

30.  Assumption  of  risk  see  infra,  IV,  E,  7. 
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to  the  service  and  no  duty  rests  upon  the  master  to  warn  and  instruct  him  as 
to  the  possible  or  probable  dangers  of  the  employment,  where  he  is  mature, 
intelligent,  and  experienced  in  the  work,  and  the  master  has  no  notice  or  reason 
to  believe  that  he  is  not  fully  competent  and  acquainted  with  such  dangers.^^ 

b.  Inexperienced  or  Youthful  Servants  —  (i)  Rvle  Stated.  Where  the 
master  knows,  or  ought  to  know,  the  dangers  of  the  emplojment,^^  and  knows, 
or  ought  to  know,  that  the  servant,  by  reason  of  his  immature  years  or  inexperi- 
ence, is  ignorant  of,  or  unable  to  appreciate,  such  dangers,^  it  is  his  duty  to  give 


Care  required  in  general  see  infra,  IV,  A, 
1,  d. 

Dangers  arising  from  negligence  of  fellow 
servants  see  supra,  IV,  D,  2,  b. 

Duty  to  discover  or  remedy  defects  see 
infra,  IV,  F,  2,  b,  (v). 

Negligence  of  fellow  servant  performing 
duties  of  master  see  infra,  IV,  G,  4,  a,  (vii),  (f). 

Representations  of  servant  as  to  age  or 
experience  see  infra,  IV,  E,  2,  b,  (ii). 

31.  Indiana. —  Peterson  v.  New  Pittsburg 
Coal,  etc.,  Co.,  149  Ind.  260,  49  N.  E.  8,  G3 
Am.  St.  Rep.  289. 

Nebraska. —  Omaha  Bottling  Co.  v.  Theiler, 
59  Nebr.  257,  80  N.  W.  821,  80  Am.  St.  Kep., 
673. 

ISlew  Hampshire. —  Saucier  v.  New  Hamp- 
shire Spinning  Mills,  72  N.  H.  292,  56  Atl. 
545. 

Pennsylvania.  —  Fletcher  v.  Philadelphia 
Traction  Co.,  190  Pa.  St.  117,  42  Atl.  527. 

United  States. — Kohn  v.  McNulta,  147  U.  S. 
238,  13  S.  Ct.  298,  37  L.  ed.  150. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  313. 

32.  Illinois. —  American  Malting  Co.  v. 
Lelivelt,  101  111.  App.  320. 

Indiana. —  Peterson  v.  New  Pittsburg  Coal, 
etc.,  Co.,  149  Ind.  260,  49  N.  E.  8,  63  Am.  St. 
Rep.  289;  Arcade  File  Works  v.  Juteau,  15 
Ind.  App.  460,  40  N.  E.  818,  44  N.  E.  326. 

Iowa. —  Campbell  v.  Illinois  Cent.  R.  Co., 
124  Iowa  302,  100  N.  W.  30;  Hathaway  v. 
Illinois  Cent.  R.  Co.,  92  Iowa  337,  60  N.  W. 
651. 

Massachusetts.  —  Kennedy  v.  Merrimack 
Paving  Co.,  185  Mass.  442,  70  N.  E.  437; 
Buston  V,  Harvard  Brewing  Co.,  183  Mass. 
438,  67  N.  E.  356;  Brundige  v.  Dodge  Mfg. 
Co.,  183  Mass.  100,  66  N.  E.  604;  Harrington 
V.  Union  Cotton  Mfg.  Co.,  182  Mass.  566,  66 
N.  E.  414;  Conner  v.  Draper  Co.,  182  Mass. 
184,  65  N.  E.  39;  Bence  v.  New  York,  etc., 
R.  Co.,  181  Mass.  221,  63  N.  E.  417;  Cush- 
man  v.  Cushman,  179  Mass.  601,  61  N.  E. 
262 ;  La  Belle  v.  Montague,  174  Mass.  453,  54 
N.  E.  859;  Thain  v.  Old  Colony  R.  Co.,  161 
Mass.  353,  37  N.  E.  309;  Flynn  v.  Campbell, 
160  Mass.  128,  35  N.  E.  453;  Coullard  v. 
Tecumseh  Mills,  151  Mass.  85,  23  N.  E.  731; 
Foley  V.  Pettee  Mach.  Works,  149  Mass.  294, 
21  N.  E.  304,  4  L.  R.  A.  51. 

Michigan. — Willis  v.  Besser-Churchill  Co., 
126  Mich.  659,  86  N.  W.  133;  Fenlon  v.  Du- 
luth,  etc.,  R.  Co.,  108  Mich.  284,  66  N.  W. 
51;  Prentiss  v.  Kent  Furniture  Mfg.  Co.,  63 
Mich.  478,  30  N.  W.  109. 

Missouri.  —  Livengood    v.  Joplin-Galena 


Consol.  Lead,  etc.,  Co.,  179  Mo.  229,  77  S.  W. 
1077;  Jackson  r.  Missouri  Pac.  R.  Co.,  104 
Mo.  448,  16  S.  W.  413. 

Nebraska. —  Omaha  Bottling  Co.  v.  Theiler. 
59  Nebr.  257,  80  N.  W.  821,  80  Am.  St.  Rep! 
673;  Weed  v.  Chicago,  etc.,  R.  Co.,  5  Nebr. 
(Unoff.)  623,  99  N.  W.  827. 

New  Hampshire. —  Saucier  v.  New  Hamp- 
shire Spinning  Mills,  72  N.  H.  292,  56  Atl. 
545;  O'Hare  v.  Cocheco  Mfg.  Co.,  71  N.  H. 
104,  51  Atl.  257,  93  Am.  St.  Rep.  499. 

New  York.—  Ogley  v.  Miles,  139  N.  Y.  458, 
43' N.  E.  1059;  Benfield  v.  Vacuum  Oil  Co., 
75  Hun  209,  27  N.  Y.  Suppl.  16. 

Pennsylvania. —  Cracraft  v.  Bessemer  Lime- 
stone Co.,  210  Pa.  St.  15,  59  Atl.  432;  Fletcher 
V.  Philadelphia  Traction  Co.,  190  Pa.  St.  117, 
42  Atl.  527 ;  Bellows  v,  Pennsylvania,  etc., 
Canal,  etc.,  Co.,  157  Pa.  St.  51,  27  Atl.  685; 
Hahn  v.  Smith,  6  Pa.  Co.  Ct.  207. 

Texas. — Hettich  v.  Hillje,  33  Tex.  Civ.  App. 
571,  77  S.  W.  641;  Parish  v.  Missouri,  etc., 
R.  Co.,  (Civ.  App.  1903)  76  S.  W^  234. 

Wisconsin. —  Dougherty  v.  West  Superior 
Iron,  etc.,  Co.,  88  Wis.  343,  60  N.  W.  274. 

United  States. —  King  v.  Morgan,  109  Fed. 
446,  48  C.  C.  A.  507;  Mississippi  River  Log- 
ging Co.  V.  Schneider,-  74  Fed.  195,  20  C.  C.  A. 
390;  Cincinnati,  etc.,  R.  Co.  v.  Mealer,  50 
Fed.  725,  1  C.  C.  A.  633. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  313. 

33.  Knowledge  by  master  of  defects  and 
dangers  see  supra,  IV,  B,  7. 

34.  Knowledge  of  servant's  youth  or  inex- 
perience necessary. — Arkansas. —  Ford  v.  Bod- 
caw  Lumber  Co.,  73  Ark.  49,  83  S.  W.  346. 

Delaivare.  —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Pennew.  544,  57  Atl.  559. 

Indiana. —  Arcade  File  Works  v.  Juteau,  15 
Ind.  App.  460,  40  N.  E.  818,  44  N.  E.  326. 

Kansas. —  Patterson  v.  Cole,  67  Kan.  441, 
73  Pac.  54. 

Massachusetts. —  Gaudet  r.  Stansfield,  182 
Mass.  451,  65  N.  E.  850. 

Michigan. —  Stanley  v.  Chicago,  etc.,  R.  Co., 
101  Mich.  202,  59  N.  W.  393. 

New  Jersey. —  Diehl  v.  Standard  Oil  Co.,  70 
N.  J.  L.  424,  57  Atl.  131. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  316. 

The  master  has  the  right  to  presume,  in 
the  absence  of  knowledge  to  the  contrary,  that 
the  servant  has  the  knowledge,  discretion,  and 
experience  of  the  average  servant. of  his  age 
and  intelligence.  Punkowski  v.  New  Castle 
Leather  Co.,  4  Pennew.  (Del.)  544,  57  Atl. 
559. 
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him  such  instruction  and  warning  of  the  dangerous  character  of  the  employment 
as  may  reasonably  enable  him  to  understand  its  perils,^^  But  the  mere  fact  of 
the  servant's  minority  does  not  charge  the  master  with  the  duty  to  warn  and 


35.  A  lahama. —  Louisville,  etc.,  R.  Co.  v. 
Binion,  107  Ala.  645,  18  So.  75;  Louisville, 
etc.,  R.  Co.  V.  Hall,  87  Ala.  708,  6  So.  277,  .13 
Am.  St.  Rep.  84,  4  L.  R.  A.  710. 

Arizona.  —  Arizona  Lumber,  etc.,  Co.  v. 
Mooney,  4  Ariz.  96,  33  Pac.  590. 

Arkansas. —  Ford  v.  Bodcaw  Lumber  Co., 
73  Ark.  49,  83  S.  W.  346 ;  Emma  Cotton  Seed 
Oil  Co.  v.  Hale,  56  Ark.  232,  19  S.  W.  600. 

California. — Verdelli  v.  Gray's  Harbor  Com- 
mercial Co.,  115  Cal.  517,  47  Pac.  364;  Ryan 
V.  Los  Angeles  Ice,  etc.,  Co.,  112  Cal.  244,  44 
Pac.  471,  32  L.  R.  A.  524;  Ingerman  v.  Moore, 
90  Cal.  410,  27  Pac.  306,  25  Am.  St.  Rep.  138. 

Delaware. —  Karczewski  v.  Wilmington  City 
R.  Co.,  4  Pennew.  24,  54  Atl.  746;  Giordano 
V.  Brandywine  Granite  Co.,  3  Pennew.  423, 
52  Atl.  332;  Strattner  v.  Wilmington  City 
Electric  Co.,  3  Pennew.  245,  50  Atl.  57. 

Georgia. —  Atlanta,  etc.,  R.  Co.  v.  Smith,  94 
Ga.  107,  20  S.  E.  763;  May  v.  Smith,  92  Ga. 
95,  18  S.  E.  360,  44  Am.  St.  Rep.  84;  Augusta 
Factory  v.  Barnes,  72  Ga.  217,  53  Am.  Rep. 
838. 

Illinois. —  Pittsburg,  etc.,  R.  Co.  v.  Hewitt, 
202  HI.  28,  66  N.  E.  829  [affirming  102  111. 
App.  428]  ;  Harris  v.  Shebek,  151  111.  287,  37 
N.  E.  1015;  Nelson  Mfg.  Co.  v.  Stoltzenburg, 
59  HI.  App.  628. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Mad- 
dux, 134  Ind.  571,  33  N.  E.  345,  34  N.  E. 
511;  New  Albany  Forge,  etc..  Mill  v.  Cooper, 
131  Ind.  363,  30  N.  E.  294;  Louisville,  etc., 
R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594; 
Atlas  Engine  Works  v.  Randall,  100  Ind.  293, 
50  Am.  Rep.  798;  Brower  v.  Locke,  31  Ind. 
App.  353,  67  N.  E.  1015;  Keller  v.  Gaskell, 
9  Ind.  App.  670,  36  N.  E.  303,  20  Ind.  App. 
502,  50  N.  E.  363. 

loiDa. —  Sachau  v.  Milner,  123  Iowa  387,  98 
N.  W.  900. 

Kansas. —  Patterson  v.  Cole,  67  Kan.  441, 
73  Pac.  54;  Missouri  Pac.  R.  Co.  v.  Peregoy, 
36  Kan.  424,  14  Pac.  7. 

Kentucky. —  Standard  Oil  Co.  v.  Eiler,  110 
Ky.  209,  61  S.  W.  8,  22  Ky.  L.  Rep.  1641; 
James  v.  Ames,  82  S.  W.  229,  26  Ky.  L.  Rep. 
498 ;  Henderson  Cotton  Mills  v.  Warren,  70 
S.  W.  658,  24  Ky.  L.  Rep.  1030;  Louisville, 
etc.,  R.  Co.  V.  Veach,  46  S.  W.  493,  20  Kv. 
L.  Rep.  403. 

Louisiana.  —  Carter  v.  Fred  W.  Dubacli 
Lumber  Co.,  113  La.  239,  36  So.  952;  Bonnin 
V.  Crowley,  112  La.  1025,  36  So.  842;  Lindsey 
V.  Tioga  Lumber  Co.,  108  La.  468,  32  So.  464, 
92  Am.  St.  Rep.  384;  Myhan  v.  Louisiana 
Electric  Light,  etc.,  Co.,  41  La.  Ann.  964,  6 
So.  799,  17  Am.  St.  Rep.  436,  7  L.  R.  A.  172. 

Maryland. — Skinner  v.  McLaughlin,  94  Md. 
524,  51  Atl.  98;  National  Enameling,  etc.,  Co. 
V.  Brady,  93  Md.  646,  49  Atl.  845. 

Massachusetts. —  IDe  Costa  v.  Hargraves 
Mills,  170  Mass.  375,  49  N.  E.  735;  Gilbert 
V.  Guild,  144  Mass.  601,  12  N.  E.  368;  Atkins 
V,  Merrick  Thread  Co.,  142  Mass.  431,  8  N.  E. 
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241;  O'Connor  v.  Adams,  120  Mass.  427; 
Walsh  V.  Peet  Valve  Co.,  110  Mass.  23; 
Coombs  V.  New  Bedford  Cordage  Co.,  102 
Mass.  572,  3  Am.  Rep.  506. 

MichigoM. —  Allen  v.  Jakel,  115  Mich.  484, 
73  N.  W.  555 ;  Parkhurst  v.  Johnson,  50  Mich. 
70,  15  N.  W.  107,  45  Am.  Rep.  28. 

Minnesota. —  Lund  v.  Woodworth,  75  Minn. 
501,  78  N.  W.  81;  Holman  v.  Kempe,  70 
Minn.  422,  73  N.  W.  186. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862,  18  So.  415. 

Missouri. —  Vanesler  v.  Moser  Cigar,  etc., 
Box  Co.,  108  Mo.  App.  621,  84  S.  W.  201; 
Lemser  v.  St.  Joseph  Furniture  Mfg.  Co.,  70 
Mo.  App.  209. 

Nebraska. —  Ittner  Brick  Co.  v.  Killian,  67 
Nebr.  589,  93  N.  W.  951;  Evans  Laundry  Co. 
V.  Crawford,  67  Nebr.  153,  93  N.  W.  177,  94 
N.  W.  814;  Omaha  Bottling  Co.  v.  Theiler, 
59  Nebr.  257,  80  N.  W.  821,  80  Am.  St.  Rep. 
673;  Norfolk  Beet-Sugar  Co.  v.  Hight,  56 
Nebr.  162,  76  N.  W.  566;  Kearney  Electric 
Co.  V.  Laughlin,  45  Nebr.  390,  63  N.  W.  941. 

New  Hampshire. —  Lapelle  v.  International 
Paper  Co.,  71  N.  H.  346,  51  Atl.  1068. 

New  Jersey.  —  Addicks  v.  Christoph,  62 
N.  J.  L.  786,  43  Atl.  196,  72  Am.  St.  Rep. 
687;  Smith  v.  Irwin,  51  N.  J.  L.  507,  18  Atl. 
852,  14  Am.  St.  Rep.  699. 

New  York. —  Sullivan  v.  Metropolitan  St. 
R.  Co.,  170  N.  Y.  570,  62  N.  E.  1100  [affirm- 
ing 53  N.  Y.  App.  Div.  89,  65  N.  Y.  Suppl. 
842]  ;  Owens  v.  Ernst,  142  N.  Y.  661,  37 
N.  E.  569  [affirming  1  Misc.  388,  21  N.  Y. 
Suppl.  426] ;  Lofrano  v.  New  York,  etc., 
Water  Co.,  130  N.  Y.  658,  29  N.  E.  1033 
[affirming  55  Hun  452,  8  N.  Y.  Suppl.  717]  ; 
Brennan  v.  Gordon,  118  N.  Y.  489,  23  N.  E. 
810,  16  Am.  St.  Rep.  775,  8  L.  R.  A.  818; 
Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286; 
Lowry  V.  Anderson  Co.,  96  N.  Y.  App.  Div. 
465,  89  N.  Y.  Suppl.  107 ;  Dyer  v.  Brown,  64 
N.  Y.  App.  Div.  89,  71  N.  Y.  Suppl.  623; 
Thall  V.  Carnie,  1  Silv.  Sup.  401,  5  N.  Y. 
Suppl.  244;  Gamble  v.  Hine,  2  N.  Y.  Suppl. 
778;  Burke  v.  Brown,  14  N.  Y.  St.  619;  Flynn 
V.  Erie  Preserving  Co.,  12  N.  Y.  St.  88 ;  Mur- 
phy V.  Mairs,  6  N.  Y.  St.  42. 

North  Carolina.  —  Marcus  v.  Loane,  133 
N.  C.  54,  45  S.  E.  354;  Turner  V.  Goldsboro 
Lumber  Co.,  119  N.  C.  387,  26  S.  E.  23. 

Ohio. —  Cleveland  Rolling-Mill  Co.  v.  Cor- 
rigan,  46  Ohio  St.  283,  20  N.  E.  466,  3 
L.  R.  A.  385 ;  Breckenridge  v.  Reagan,  22  Ohio 
Cir.  Ct.  71,  12  Ohio  Cir.  Dec.  50;  Toomey  v. 
Avery  Stamping  Co.,  20  Ohio  Cir.  Ct.  183,  11 
Ohio  Cir.  Dec.  216;  Wainwright  v.  Lake 
Shore,  etc.,  R.  Co.,  11  Ohio  Cir.  Dec.  530. 

Oregon. —  Roth  v.  Northern  Pac.  Lumbering 
Co.,  18  Oreg.  205,  22  Pac.  842.  Compare  Gib- 
son V.  Oregon  Short  Line,  etc.,  R.  Co.,  23 
Oreg.  493,  32  Pac.  295. 

Pennsylvania. —  Doyle  v.  Pittsburg  Waste 
Co.,  204  Pa.  St.  618,  54  Atl.  363;  Welsh  v. 
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instruct  him,  if  he  in  fact  knows  and  appreciates  the  dangers  of  the  employment ; 
and  generally  it  is  for  the  jury  to  determine  whether,  under  all  the  circumstances, 
it  was  incumbent  upon  the  master  to  give  the  minor,  at  the  time  of  his  employ- 
ment, or  at  some  time  previous  to  the  injury,  instructions  regarding  the  dangers 
of  the  work,  and  how  he  could  safely  perform  it.^^ 


Butz,  202  Pa.  St.  59,  51  Atl.  591;  Tagg  v. 
McGeorge,  155  Pa.  St.  368,  26  Atl.  671,  35 
Am.  St.  Rep.  889;  Rummel  v,  Dilworth,  131 
Fa.  St.  509,  19  Atl.  345,  346,  17  Am.  St.  Rep. 
827;  Brislin  v.  Kingston  Coal  Co.,  20  Pa. 
Super.  Ct.  234;  Royer  v.  Tinkler,  16  Pa. 
Super.  Ct.  457 ;  Davis  v,  Pennsylvania  R.  Co., 
5  Pa.  Co.  Ct.  567. 

South  Carolina. — ■  Hightower  v.  Bamberg, 
Cotton  Mills,  48  S.  C.  190,  26  S.  E.  222. 

Texas. — International,  etc.,  R.  Co.  v.  Hinzie, 
82  Tex.  623,  18  S.  W.  681;  Missouri  Pac.  R. 
Co.  V.  White,  76  Tex.  102,  13  S.  W.  65,  18 
Am.  St.  Rep.  33;  Texas,  etc.,  R.  Co.  v.  Utley, 

27  Tex.  Civ.  App.  472,  66  S.  W.  311;  Waxa- 
hachie  Cotton  Oil  Co.  v.  McLain,  27  Tex.  Civ. 
App.  334.  66  S.  W.  226;  Gulf,  etc.,  R.  Co. 
Newman,  27  Tex.  Civ.  App.  77,  64  S.  W.  790; 
Texarkana,  etc.,  R.  Co.  v.  Preacher,  (Civ. 
App.  1900)  59  S.  W.  593;  Galveston,  etc.,  R. 
Co.  v.  Hughes,  22  Tex.  Civ.  App.  134,  54  S.  W. 
264;  Greenville  Oil,  etc.,  Co.  v.  Harkey,  20 
Tex.  Civ.  App.  225,  48  S.  W.  1005;  Missouri, 
etc.,  R.  Co.  V.  Evans,  16  Tex.  Civ.  App.  68,  41 
S.  W.  80 ;  Houston,  etc.,  R.  Co.  v.  Strycharski, 
(Civ.  App.  1896)  35  S.  W.  851;  \Vrought 
Iron  Range  Co.  v.  Martin,  (Civ.  App.  1894) 

28  S.  W.  557. 

Utah. — Anderson  v.  Daly  Min.  Co.,  15  Utah 
22,  49  Pac.  126. 

Vermont. —  Reynolds  v.  Boston,  etc.,  R.  Co., 
64  Vt.  66,  24  Atl.  134,  33  Am.  St.  Rep.  908. 

Virginia. — Lynchburg  Cotton  Mills  v.  Stan- 
ley, 102  Va.  590,  46  S.  E.  908. 

Washington. —  Jancko  v.  West  Coast  Mfg., 
etc.,  Co.,  34  Wash.  556,  76  Pac.  78. 

West  Virginia. —  Giebell  v.  Collins  Co.,  54 
W.  Va.  518,  46  S.  E.  569. 

Wisconsin. —  Horn  v.  La  Crosse  Box  Co., 
123  Wis.  399,  101  N.  W.  935;  Greenberg  v. 
Whitcomb  Lumber  Co.,  90  Wis.  225,  63  N.  W. 
93,  48  Am.  St.  Rep.  911,  28  L.  R.  A.  439; 
Nadau  v.  White  River  Lumber  Co.,  76  Wis. 
120,  43  N.  W.  1135,  20  Am.  St.  Rep.  29. 

United  States. —  Mather  v.  Rillston,  156 
U.  S.  391,  15  S.  Ct.  464,  39  L.  ed.  464  [affirm- 
ing 44  Fed.  743]  ;  Wright  v.  Stanley,  119  Fed. 
330,  56  C.  C.  A.  234;  Nyback  r.  Champagne 
Lumber  Co.,  109  Fed.  732,  48  C.  C.  A.  632; 
Reed  v.  Stockmeyer,  74  Fed.  186,  20  C.  C.  A. 
381;  Burke  v.  Anderson,  69  Fed.  814,  16 
C.  C.  A.  442 ;  Wallace  v.  Standard  Oil  Co.,  66 
Fed.  260. 

England. —  Ogden  v.  Rummens,  3  F.  &  F. 
751;  Grizzle  v.  Frost,  3  F.  &  F.  622;  Barton^ 
Hill  Coal  Co.  V.  Reid,  4  Jur.  N.  S.  767,  3 
Mncq.  H.  L.  266,  6  Wkly.  Rep.  664. 

Canada. —  Sparano  v.  Canadian  Pac.  R.  Co., 
22  Quebec  Super.  Ct.  292;  McCarthy  v.  Thomas, 
Davidson  Mfg.  Co.,  18  Quebec  Super.  Ct.  272. 
See  also  Vicary  v.  Keith,  34  U.  C.  Q.  B.  212. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  314,  315. 


Where  there  is  a  safe  and  an  unsafe  way 
of  doing  the  work,  the  master  must  give  an 
unskilled  servant  instructions  how  to  do  it  so 
as  to  avoid  injury.  Wright  v.  Stanley,  110 
Fed.  330,  56  C.  C.  A.  234.  See  also  Brislin 
V.  Kingston  Coal  Co.,  20  Pa.  Super.  Ct.  234; 
Sheetram  v.  Trexler  Stove,  etc.,  Co.,  13  Pa. 
Super.  Ct.  219. 

The  servant's  failure  to  ask  information 
does  not  relieve  the  master  from  liability. 
Missouri  Pac.  R.  Co.  v.  Watts,  64  Tex.  568. 

Where  experience  and  instructions  are  not 
necessary  to  enable  an  inexperienced  servant 
to  do  his  work  safely,  it  is  not  the  duty  of 
the  master  to  warn  him  of  the  dangers  of  his 
service.  Ford  v.  Bodcaw  Lumber  Co.,  73  Ark. 
49,  83  S.  W.  346. 

Where  there  is  neither  real  nor  apparent 
danger,  instructions  are  unnecessary.  Briggs 
V.  Newport  News,  etc.,  Co.,  24  S.  W.  1069,  15 
Ky.  L.  Rep.  618. 

36.  Alabama. —  Northern  Alabama  Coal, 
etc.,  Co.  V.  Beacham,  140  Ala.  422,  37  So.  227 ; 
Worthington  v.  Goforth,  124  Ala.  656,  26  So. 
531. 

California. —  Fries  r.  American  Lead  Pencil 
Co.,  141  Cal.  610,  75  Pac.  164. 

Georgia. —  Alabama  East,  etc.,  R.  Co.  v. 
Sims,  80  Ga.  807,  6  So.  595. 

Illinois.—  Ryan  v.  Armour,  166  111.  568,  47 
N.  E.  60  [affirming  67  111.  App.  102]. 

Maine. —  Bessey  v.  Newichawanick  Co.,  94 
Me.  61,  46  Atl.  806;  Cunningham  v.  Bath 
Iron  Works,  92  Me.  501,  43  Atl.  106. 

Massachusetts. —  Crowley  v.  Pacific  Mills, 
148  Mass.  228,  19  N.  E.  344. 

Michigan. —  Prentiss  v.  Kent  Furniture 
Mfg.  Co.,  63  Mich.  478,  30  N.  W.  109. 

Nebraska. —  Omaha  Bottling  Co.  v.  Theiler, 
59  Nebr.  257,  80  N.  W.  821,  80  Am.  St.  Rep. 
673. 

Neio  York.—  Og]ey  v.  Miles,  139  N.  Y.  458, 
34  N.  E.  1059;  Rikel  v.  Ferguson,  117  N.  Y. 
658,  22  N.  E.  1134  [affirming  5  N.  Y.  SuppL 
774] ;  Gordon  v.  Reynolds'  Card  Mfg.  Co.,  47 
Hun  278. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  314. 

37.  Question  for  jury. —  Atlanta,  etc.,  R. 
Co.  V.  Smith,  94  Ga.  107,  20  S.  E.  763  [fol- 
lowing Davis  v.  Augusta  Factory,  92  Ga.  712, 
714,  18  S.  E.  974,  where  it  is  said:  "  W^ith- 
out  doubt,  in  some  cases  even  minors  are  not 
necessarily  entitled  to  any  warning  at  all  as 
to  the  character  of  the  machinery  about  which 
they  are  at  work,  or  as  to  the  proper  method 
of  operating  it  and  avoiding  obvious  dangers. 
Much  depends  upon  the  nature  of  the  ma- 
chinery, the  age,  capacity,  intelligence  and 
experience  of  the  employee,  as  well  as  all  the 
surrounding  facts  and  circumstances"].  See 
also  Egan  v.  Sawyer,  etc..  Lumber  Co.,  94 
Wis.  137,  68  N.  W.  756. 
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(ii)  Obvious  Dangers.  As  a  general  rule  the  master  is  not  required  to  warn 
and  instruct  an  inexperienced  or  youthful  servant  as  to  risks  and  dangers  which 
are  patent  and  obvious  to  persons  of  ordhiary  intelligence.^^  But  in  determining 
what  dangers  are  obvious  and  apparent,  within  the  rule,  the  experience  or  Jack 
of  experience  of  tlie  servant  must  be  considered ;  and  if,  through  youth, 
inexperience,  or  other  cause,  a  servant  is  incompetent  fully  to  understand  and 
apj)reciate  the  danger,  although  patent  and  obvious,  it  is  the  duty  of  the  master 
to  warn  and  instruct  him  fully,  and  failing  so  to  do,  he  is  liable.^ 

(ill)  Sufficiency  of  Warnings  or  Instructions.  It  is  the  duty  of  a 
master  who  employs  a  servant  in  a  place  of  danger  to  give  him  such  warning  and 
instruction  as  is  reasonably  required  by  his  youth,  inexperience,  or  want  of 
capacity,  and  as  will  enable  liim,  with  th3  exercise  of  reasonable  care,  to  perform 
the  duties  of  his  employment  with  reasonable  safety  to  hiniself.^^    And  where 


38.  Alabama. —  Boland  v.  Louisville,  etc., 
R.  Co.,  106  Ala.  641,  18  So.  99,  96  Ala.  626,  11 
So.  667  ;  East  Tennessee,  etc.,  R.  Co.  v.  Turva- 
ville,  97  Ala.  122,  12  So.  63. 

A  rkansas. —  Fones  v.  Phillips,  39  Ark.  17, 
43  Am.  Rep.  264. 

Illinois. —  Shickle-Harrison,  etc.,  Iron  Co. 
V.  Beck,  112  111.  App.  444;  Marsden  Co.  v. 
Johnson,  89  111.  App.  100;"  Jones  v.  Roberts, 
57  111.  App.  56. 

Massachusetts. —  Sullivan  t\  Simplex  Elec- 
trical Co.,  178  Mass.  35,  59  N.  E.  645 ;  Silvia 
V.  Sagamore  Mfg.  Co.,  177  Mass.  476,  59  N.  E. 
73;  Robinska  v.  Mills,  174  Mass.  432,  54 
2^.  E.  873,  75  Am.  St.  Rep.  364;  Shine  v. 
Cocheco  Mfg.  Co.,  173  Mass.  558,  54  N.  E. 
245;  Lowcock  i\  Franklin  Paper  Co.,  169 
Mass.  313,  47  N.  E.  1000;  Stuart  v.  West 
End  St.  R.  Co.,  163  Mass.  391,  40  N.  E.  180; 
Connors  v.  Morton,  160  Mass.  333,  35  N.  E. 
860. 

Michigan. —  Mackin  v.  Alaska  Refrigerator 
Co.,  100  Mich.  276,  58  N.  W.  999. 

Missouri. —  Nugent  v.  Kauffman  Milling 
Co.,  131  Mo.  241,  33  S.  W.  428. 

Nebraska. — Norfolk  Beet-Sugar  Co.  v.  Preu- 
ner,  55  Nebr.  656,  75  N.  W.  1097. 

New  Jersey. —  Hesse  r.  National  Casket 
Co.,  66  N.  J.  L.  652,  52  Atl.  384. 

Neiv  York. —  Oszkoscil  v.  Eagle  Pencil  Co., 
119  N.  Y.  631,  23  N.  E.  1145  [affirming  57 
N.  Y.  Super.  Ct.  217,  6  N.  Y.  Suppl.  501]  ; 
Buckley  v.  Gutta  Percha,  etc.,  Mfg.  Co.,  113 
N.  Y.  540,  21  N.  E.  717;  Wahl  v.  Chatillon, 
56  N.  Y.  App,  Div.  554,  67  N.  Y.  Suppl.  504 ; 
Gaertner  v.  Schmitt,  21  N.  Y.  App.  Div.  403, 
47  N.  Y.  Suppl.  521;  Costello  v.  Judson,  21 
Hun  396. 

Tennessee.  —  Ferguson  v.  Phoenix  Cotton 
Mills,  106  Tenn.  236,  61  S.  W.  53. 

Wisconsin. — Wagner  v.  Piano  Mfg.  Co.,  110 
Wis.  48,  85  N.  W.  643. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  3161/3. 

39.  Shickle-Harrison,  etc..  Iron  Co.  v.  Beck, 
112  111.  App.  444. 

40.  California. —  Fisk  v.  Central  Pac.  R. 
Co.,  72  Cal.  38,  13  Pac.  144,  1  Am.  St.  Rep. 
22;  Kline  v.  Central  Pac.  R.  Co.,  37  Cal.  400, 
99  Am.  Dec.  282. 

Illinois. —  Chicago  Anderson  Pressed  Brick 
Co.  V.  Reinneiger,  140  111.  334,  29  N.  E.  1106, 

[IV.  D,  3,  b,  (II)] 


33  Am.  St.  Rep.  249  [affirming  41  111.  App. 
324]. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Fraw- 
ley,  110  Ind.  18,  9  N.  E.  594;  Hill  v.  Gust, 
55  Ind.  45. 

Massachusetts. — Sullivan  v.  India  Mfg.  Co., 
113  Mass.  396;  Coombs  v.  New  Bedford  Cord- 
age Co.,  102  Mass.  572,  3  Am.  Rep.  506. 

Missouri. —  Dowling  v.  Allen,  74  Mo.  13,  41 
Am.  Rep.  298. 

New  Hampshire. —  Collins  v.  Laconia  Car 
Co.,  68  N.  H.  196,  38  Atl.  1047. 

Neiv  Jersey.  —  Addicks  v.  Christoph,  62 
N.  J.  L.  786,  43  Atl.  196,  72  Am.  St.  Rep. 
687. 

New  York. —  Latorre  v.  Central  Stamping 
Co.,  9  N.  Y.  App.  Div.  145,  41  N.  Y.  Suppl.  99.| 

West  Virginia. —  Giebell  v.  Collins  Co.,  54 
W^  Va.  518,  46  S.  E.  569. 

United  States. —  See  Union  Pac.  R.  Co.  v. 
Fort,  17  Wall,  553,  21  L.  ed.  739. 

England.— Grizzle  v.  Frost,  3  F.  &  F.  622. 

"  To  a  mere  child  .  .  .  dangers  which  would 
be  patent  to  the  adult  of  experience  are  or 
may  be  latent."  Fisk  v.  Central  Pac.  R.  Co., 
72  Cal.  38,  13  Pac.  144,  1  Am.  St.  Rep.  22. 

41.  Kentucky. —  Louisville  Bagging  Co.  v. 
Dolan,  13  Ky.  L.  Rep.  493. 

Louisiana. —  Powers  v.  Calcasieu  Sugar  Co., 
48  La.  Ann.  483,  19  So.  455. 

Maine. —  Bessey  r.  Newichawanick  Co.,  94 
Me.  61,  46  Atl.  806. 

Massachusetts. —  Atkins  v.  Merrick  Thread 
Co.,  142  Mass.  431,  8  N.  E.  241. 

Tennessee. — Whitelaw  v.  Memphis,  etc.,  R. 
Co.,  16  Lea  391,  1  S.  W.  37. 

West  Virginia. —  Giebell  v.  Collins  Co.,  54 
W.  Va.  518,  46  S.  E.  569. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  317'. 

Warnings  and  instructions  held  sufficient 
see  Kolb  v.  Chicago  Stamping  Co.,  33  111. 
App.  488;  Wilson  v.  Steel  Edge  Stamping, 
etc.,  Co.,  163  Mass.  315,  39  N.  E.  1039;  Rood 
V.  Lawrence  Mfg.  Co.,  155  Mass.  590,  30  N.  E. 
174;  Tinkham  v.  Sawyer,  153  Mass.  485,  27 
N.  E.  6 ;  Hathaway  v.  Michigan  Cent.  R.  Co., 
51  Mich.  253,  16  N.  W.  634,  47  Am.  Rep.  569, 
warning  in  general  terms  of  the  danger  or  . 
coupling  cars  of  different  construction,  and 
direction  to  take  no  chances  in  making  such 
couplings. 
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the  servant  is  a  minor,  the  master  must  put  his  warning  in  sncli  plain  language  as 
to  be  sure  that  the  servant  understands  and  appreciates  the  danger.  It  is  not 
enough  that  he  should  do  his  best  to  make  the  servant  understand  ;  he  must 
actually  understand  and  appreciate  the  danger.^^ 

E.  Risks  Assumed  by  Servant  — 1.  General  Principles  —  a.  Rule  Stated. 
While  a  servant  does  not  assume  the  extraordinary  and  unusual  risks  of  the 
employment/'^  the  rule  is  well  settled  both  in  England  and  in  this  country  that 
on  accepting  employment  he  does  assume  all  the  ordinary  and  usual  risks 


42.  Chicago  Anderson  Pressed  Brick  Co.  v. 
Reinmeiger,  140  111.  334,  29  N.  E.  1106,  33 
Am.  St.  Rep.  249  [affirming  41  111.  App.  324]  ; 
Taylor  v.  Wootan,  1  Ind.  App.  188,  27  N.  E. 
502,  50  Am.  St.  Rep.  200;  Addicks  v.  Christopli, 
62  N.  J.  L.  786,  43  Atl.  196,  72  Am.  St.  Rep. 
687;  Lynchburg  Cotton  Mills  v.  Stanley,  102 
Va.  590,  46  S.  E.  687. 

Sufficiency  of  warning  a  question  for  the 
jury  see  Bibb  Mfg.  Co.  v.  Taylor,  95  Ga.  615, 
23  S.  E.  188. 

43.  By  persons  not  employees  see  Negli- 
gence. 

By  persons  working  about  railroad  tracks 

see  Railroads. 

Contracts  limiting  liability  by  licensee  of 
railroad  trains  see  Railroads. 

44.  Alahama. —  Louisville,  etc.,  R.  Co.  v. 
Bouldin,  127  Ala.  197,  25  So.  903. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Trip- 
lett,  54  Ark.  289,  15  S.  W.  831,  16  S.  W.  266, 
11  L.  R.  A.  773. 

District  of  Columbia. —  Staubley  v.  Poto- 
mac Electric  Power  Co.,  21  App.  Cas. 
160. 

Illinois. — Illinois  Terminal  R.  Co.  v.  Thomp- 
son, 210  111.  220,  71  N.  E.  328  [affirming  112 
111.  App.  463]  ;  Malott  v.  Hood,  201  111.  202, 
66  N.  E.  247  [affirming  99  111.  App.  360]  ; 
Landgraf  v.  Kuh,  188  111.  484,  59  N.  E.  501 
[rcvcrsiirg  90  111.  App.  134]  ;  John  Spry  Lum- 
ber Co.  V.  Duggan,  182  111.  218,  54  N.  E.  1002 
[affirming  80  111.  App.  394]  ;  Decatur  Cereal 
Mill  Co.  v.  Gogerty,  180  111.  197,  54  N.  E. 
231;  Dallemand  v.  Saalfeldt,  175  111.  310,  51 
N.  E.  645,  48  L.  R.'  A.  753,  67  Am.  St.  Rep. 
214  [affirming  73  111.  App.  151];  Chicago 
Hair,  etc.,  Co.  v.  Mueller,  106  111.  App.  21 
[affirmed  in  203  111.  558,  68  N.  E.  51]  ;  Mallen 
V.  Waldowski,  101  111.  App.  367;  Colson  v. 
Craver,  80  111.  App.  99;  Illinois  Cent.  R.  Co. 
V.  Gilbert,  51  111.  App.  404. 

Indiana. —  Republic.  Iron,  etc.,  Co.  v.  Ohler, 
161  Ind.  393,  68  N.  E.  901. 

Missouri. —  Dupuy  v.  Chicago,  etc.,  R.  Co  , 
110  Mo.  App.  110,  84  S.  W.  103;  Harris  v. 
H.  D.  Williams  Cooperage  Co.,  107  Mo.  App. 
294,  80  S.  W.  924 ;  Benedict  v.  Chicago,  etc., 
R.  Co.,  104  Mo.  App.  218,  78  S.  W.  60; 
Nickel  V.  Columbia  Paper  Stock  Co.,  95  Mo. 
App.  226,  68  S.  W.  955. 

New  York. —  Dohn  v.  Dawson,  157  N.  Y. 
686,  51  N.  E.  1C90  [affirming  90  Hun  271,  35 
>J.  Y.  Suppl.  984];  Nelson  v.  New  York,  101 
N.  Y.  App.  Div.  18,  91  N.  Y.  Suppl.  763; 
Smith  V.  Lidgerwood  Mfg.  Co.,  56  N.  Y.  ApD. 
Div.  528,  67  N.  Y.  Suppl.  533;  Spelman  v. 
Fisher  Iron  Co.,  56  Barb.  151 ;  Burke  v. 
Brown,  14  N.  Y.  St.  619. 


Ohio. —  Little  Miami  R.  Co.  v.  Stevens,  20 
Ohio  415. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
McDowell,  (Civ.  App.  1903)  73  S.  W.  974. 

Utah. —  Garity  v.  Bullion-Beck,  etc.,  Min. 
Co.,  27  Utah  534,  76  Pac.  556. 

Virginia. —  Richland's  Iron  Co.  v.  Elkins,. 
90  Va.  249,  17  S.  E.  890. 

United  States. — National  Steel  Co.  v.  Lowe, 
127  Fed.  311,  62  C.  C.  A.  229;  Northwestern 
Fuel  Co.  V.  Danielson,  57  Fed.  915,  6  C.  C.  A. 
636;  Gravelle  v.  Minneapolis,  etc.,  R.  Co.,  10 
Fed.  711,  3  McCrary  352. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  543. 

45.  Seymour  v.  Maddox,  16  Q.  B.  326,  15 
Jur.  723,  20  L.  J.  Q.  B.  327,  71  E.  C.  L.  326; 
Britton  v.  Great  Western  Cotton  Co.,  L.  R.  7 
Exch.  130,  41  L.  J.  Exch.  99,  27  L.  T.  Rep. 
N.  S.  125,  20  Wkly.  Rep.  525 ;  Couch  v.  Steel, 
2  C.  L.  R.  940,  3  E.  &  B.  402,  18  Jur.  515, 
23  L.  J.  Q.  B.  121,  2  Wkly.  Rep.  170,  77 
E.  C.  L.  402,  24  Eng.  L.  &  Eq.  77;  Skipp  v. 
Eastern  Counties  R.  Co.,  2  C.  L.  R.  185,  9 
Exch.  223,  23  L.  J.  Exch.  23;  Hutchinson  v. 
York,  etc.,  R.  Co.,  5  Exch.  343,  19  L.  J.  Exch. 
296,  6  R.  &  Can.  Cas.  580 ;  Clarke  v.  Holmes, 
7  H.  &  N.  937,  8  Jur.  N.  S.  992,  31  L.  J. 
Exch.  356,  9  L.  T.  Rep.  N.  S.  178,  10  Wkly. 
Rep.  405 ;  Griffiths  v.  Gidlow,  3  H.  &  N.  648, 
27  L.  J.  Exch.  404;  Priestley  v.  Fowler,  1 
Jur.  987,  7  L.  J.  Exch.  42,  M.  &  H.  305,  3 
M.  &  W.  1;  Barton's  Hill  Coal  Co.  v.  Reid, 
4  Jur.  N.  S.  767,  3  Macq.  H.  L.  266,  6  Wkly. 
Rep.  664;  Saxton  v.  Hawksworth,  20  L.  T. 
Rep.  N.  S.  851. 

46.  Alahama. —  Alabama  Mineral  R.  Co.  v. 
Marcus,  115  Ala.  389,  22  So.  135. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Touhey, 
67  Ark.  209,  54  S.  W.  577,  77  Am.  St.  Rep. 
109. 

California. — Hennesey  v.  Bingham,  125  Cal. 
627,  58  Pac.  200. 

Colorado. —  Summerliays  v.  Kansas  Pac.  R. 
Co.,  2  Colo.  484;  Kellogg  r.  Denver  City 
Tramway  Co.,  18  Colo.  App.  475,  72  Pac.  609. 

Connecticut. —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  548. 

Dakota. —  Songstad  v.  Burlington,  etc.,  K. 
Co.,  5  Dak.  517,  41  N.  W.  755. 

Delatvare. —  Strattner  v.  Wilmington  City 
Electric  Co.,  3  Pennew.  245,  50  Atl.  57; 
Croker  v.  Pusey,  etc.,  Co.,  3  Pennew.  1,  50 
Atl.  61;  Foster  r.  Pusey,  8  Houst.  168,  14 
Atl.  545. 

District  of  Columbia. —  Staubley  r.  Poto- 
mac Electric  Power  Co.,  21  App.  Cas.  160. 

Georgia. — Wrightsville,  etc.,  R.  Co.  v.  Lat- 
timore,^  118  Ga.  581,  45  S.  E.  453;  Daniel  v. 
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and  perils  incident  thereto,  whether  it  be  dangerous  or  otherwise,  and  also 


Forsyth,  106  Ga.  568,  32  S.  E.  621;  Noble  i\ 
Jones,  103  Ga.  584,  30  S.  E.  535;  Worlds  %. 
Georgia  R.  Co.,  99  Ga.  283,  25  S.  E.  646; 
Central  R.,  etc.,  Co.  v.  Kelly,  58  Ga.  107. 

Idaho. —  Minty  v.  Union  Pac.  R.  Co.,  2  Ida. 
(Hasb.)  437,  21  Pac.  660,  4  L.  R.  A.  409. 

Illinois. — Illinois  Terminal  R.  Co.  v.  Thomp- 
son, 210  111.  226,  71  N.  E.  328  [affirming  112 
111  App.  463]  ;  Malott  v.  Hood,  201  111.  202, 
66  N.  E.  247  [affirming  99  111.  App.  360]  ; 
Chicago,  etc.,  R.  Co.  v.  Clark,  108  111.  113; 
Chicago,  etc.,  R.  Co.  v.  Donahue,  75  111.  106; 
Chicago,  etc.,  R.  Co.  v.  Bell,  111  111.  App. 
280;  Chicago,  etc.,  R.  Co.  v.  Wild,  109  111. 
App.  38;  Heusner  Baking  Co.  v.  Trakal,  107 
111.  App.  327  [affirmed  in  204  111.  179,  68 
N.  E.  399]  ;  International  Packing  Co.  v. 
Cichowicz,  107  111.  App.  234  [affirmed  in  206 
111.  346,  68  N".  E.  1083];  Chicago  Hair,  etc., 
Co.  V.  Mueller,  106  111.  App.  21  [affirmed  in 
203  111.  558,  68  N.  E.  51]  ;  Chicago  City  R. 
Co.  V.  Leach,  104  111.  App.  30 ;  Pittsburg,  etc., 
R.  Co.  V.  Hewitt,  102  111.  App.  428  [affirmed 
in  202  111.  28,  66  N.  E.  829]  ;  Dolese,  etc.,  Co. 
V.  Schultz,  101  111.  App.  569;  Chicago  Edison 
Co.  V.  Davis,  93  111.  App.  284;  William 
Graver  Tank  Works  v.  O'Donnell,  91  111.  App. 
524;  Mattson  v.  Qualey  Constr.  Co.,  90  111. 
App.  260;  Western  Stone  Co.  v.  Musial,  85 
111.  App.  82;  Wabash,  etc.,  R.  Co.  v.  Kastner, 
80  111.  App.  572 ;  Inland  Steel  Co.  v.  Eastman, 
80  111.  App.  59;  Illinois  Cent.  R.  Co.  v. 
Swisher,  74  111.  App.  164;  Banks  v.  Effing- 
ham, 63  111.  App.  221. 

Indiana. —  Stone  v.  Bedford  Quarries  Co., 
156  Ind.  432,  60  N.  E.  35;  Pennsylvania  Co. 
V.  Ebaugh,  152  Ind.  531,  53  N.  E.  763; 
Thompson  v.  Citizens'  St.  R.  Co.,  152  Ind. 
461,  53  N.  E.  462;  Salem-Bedford  Stone  Co. 
V.  Hobbs,  144  Ind.  146,  42  N.  E.  1022; 
Southern  Indiana  R.  Co.  v.  Moore,  29  Ind. 
App.  52,  63  N.  E.  863;  Baltimore,  etc.,  R. 
Co.  V.  Welsh,  17  Ind.  App.  505,  47  N.  E.  182. 

loiDa. — Wahlquist  v.  Maple  Grove  Coal,  etc., 
Min.  Co.,  116  Iowa  720,  89  N.  W.  98;  Stock- 
well  V.  Chicago,  etc.,  R.  Co.,  106  Iowa  63,  75 
K  W.  665. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Ban- 
cord,  66  Kan.  81,  71  Pac.  253;  Emporia  v. 
Kowalski,  66  Kan.  64,  71  Pac.  232. 

Kentucky. —  Kentucky  Freestone  Co.  v.  Mc- 
Gee,  118  Ky.  306,  80  S.  W.  1113,  25  Ky.  L. 
Rep.  2211;  Louisville,  etc.,  R.  Co.  v.  Bocock, 
107  Ky.  223,  51  S.  W.  580,  53  S.  W.  262,  21 
Ky.  L.  Rep.  383;  Ashland  Coal,  etc.,  R.  Co. 
t\  Wallace,  101  Ky.  626,  42  S.  W.  744,  43 
S.  W.  207,  19  Ky.  L.  Rep.  849 ;  Greer  v.  Louis- 
ville, etc.,  R.  Co.,  94  Ky.  169,  21  S.  W.  649, 
42  Am.  St.  Rep.  345;  Louisville,  etc.,  R.  Co. 
V.  Milliken,  51  S.  W.  796.  21  Ky.  L.  Rep.  489; 
Ohio  Valley  R.  Co.  v.  McKinley,  33  S.  W.  186, 
17  Ky.  L.  Rep.  1028. 

Louisiana. —  Moflfet  v.  Koch,  106  La.  371, 
31  So.  40;  Smith  t\  Sellars,  40  La.  Ann.  527. 
4  So.  333 :  Spalding  v.  Jefferson,  27  La.  Ann. 
159. 

Blaine. —  Jones  Manufacturing,  etc.,  Co., 
92  Me.  505,  43  Atl.  512,  69  Am.  St.  Rep.  535; 
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Rhoades  v.  Varney,  91  Me.  222,  39  Atl.  552; 
Haggerty  v.  Hallowell  Granite  Co.,  89  Me. 
118,  35  Atl.  1029. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  State, 
41  Md.  268. 

Massachusetts. —  Tanner  v.  New  York,  etc, 
R.  Co.,  180  Mass.  572,  62  N.  E.  993;  Mclsaac 
V.  Northampton  Electric  Lighting  Co.,  172 
Mass.  89,  51  N.  E.  524,  70  Am.  St.  Rep.  244; 
Tenanty  v.  Boston  Mfg.  Co.,  170  Mass.  323, 
49  N.  E.  654;  Beique  v.  Hosmer,  169  Mass. 
541,  48  N.  E.  338;  Dacey  v.  New  York,  etc., 
R.  Co.,  168  Mass.  479,  47  N.  E.  418;  Bell  v. 
New  York,  etc.,  R.  Co.,  168  Mass.  443,  47 
N.  E.  118;  Thain  v.  Old  Colony  R.  Co.,  161 
Mass.  353,  37  N.  E.  309;  Kleinest  v.  Kun- 
hardt,  160  Mass.  230,  35  N.  E.  458;  Wood  r. 
Locke,  147  Mass.  604,  18  N.  E.  578;  Murphy 
V.  Greeley,  146  Mass.  196,  15  N.  E.  654; 
Taylor  v.  Carew  Mfg.  Co.,  143  Mass.  470,  10 
N.  E.  308;  Snow  v.  Housatonic  R.  Co.,  8 
Allen  441,  85  Am.  Dec.  720. 

Michigan. — Whalen  v.  Michigan  Cent.  R. 
Co.,  114  Mich.  512,  72  N.  W.  323;  Marquette, 
etc.,  R.  Co.  V.  Taft,  28  Mich.  289. 

Minnesota. —  Broderick  v.  St.  Paul  City  R. 
Co.,  74  Minn.  163,  77  N.  W.  28;  Wolf  v. 
Great  Northern  R.  Co.,  72  Minn.  435,  75  N.  W. 
702;  Reiter  r.  Winona,  etc.,  R.  Co.,  72  Minn. 
225,  75  N.  W.  219;  Swanson  v.  Great  North- 
ern R.  Co.,  68  Minn.  184,  70  N.  W.  978; 
Soutar  V.  Minneapolis  International  Electric 
Co.,  68  Minn.  18,  70  N.  W.  796;  Fraker  v. 
St.  Paul,  etc.,  R.  Co.,  32  Minn.  54,  19  N.  W. 
349. 

Mississippi. —  Howd  v.  Mississippi  Cent.  R. 
Co.,  50  Miss.  178;  Vicksburg,  etc.,  R.  Co.  r. 
Wilkins,  47  Miss.  404. 

Missouri. —  Haviland  v.  Kansas  City,  etc.. 
R.  Co.,  172  Mo.  106,  72  S.  W.  515;  Beasley 
V.  Linehan  Transfer  Co.,  148  Mo.  413,  50  S.  W. 
87 ;  Bradley  v.  Chicago,  etc.,  R.  Co.,  138  Mo. 
293,  39  S.  W.  763;  Winkler  v.  St.  Louis 
Basket,  etc.,  Co.,  137  Mo.  394,  38  S.  W.  921; 
Smith  V.  Hammond  Packing  Co.,  Ill  Mo.  App. 
13,  85  S.  W.  625;  Depuy  v.  Chicago,  etc.,  R. 
Co.,  110  Mo.  App.  110,  84  S.  W.  103;  Nash 
V.  Dowling,  93  Mo.  App.  156;  Halliburton  v. 
Wabash  R.  Co.,  58  Mo.  App.  27. 

Montana. —  McCabe  v.  Montana  Cent.  R. 
Co.,  30  Mont.  323,  76  Pac.  701. 

Nebraska. —  Evans  Laundry  Co.  v.  Craw- 
ford, 67  Nebr.  153,  93  N.  W.  177,  94  N.  W. 
814;  Fremont  Brewing  Co.  v.  Hansen,  65 
Nebr.  456,  91  N.  W.  279,  93  N.  W.  211; 
Dailey  v.  Burlington,  etc.,  R.  Co.,  58  Nebr. 
396,  78  N.  W.  722 ;  Norfolk  Beet-Sugar  Co.  r. 
Hight,  56  Nebr.  162,  76  N.  W.  566. 

IVeiv  Hampshire. —  Nourie  v.  Theobald,  68 
N.  H.  564,  41  Atl.  182. 

New  Jersey. — ^  Christensen  v.  Lambert,  67 
N.  J.  L.  341,  51  Atl.  702;  Dillenberger  v. 
Weingartner,  64  N.  J.  L.  292,  45  Atl.  638; 
Atha,  etc.,  Co.  v.  Costello,  63  N.  J.  L.  27,  42 
Atl.  766;  Johnson  v.  Devoe  Snuff  Co.,  62 
N.  J.  L.  417,  41  Atl.  936;  Chandler  v.  At- 
lantic Coast  Electric  R.  Co.,  61  N.  J.  L.  380, 
39  Atl.  674, 
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all  risks  which  he  knows,  or  may,  in  the  exercise  of  reasonable  care,  know,  to 


'New  Mexico. —  Cerrillos  Coal  R.  Co.  v.  Des- 
erant,  9  N.  M.  49,  49  Pac.  807. 

Neio  York. —  Davidson  v.  Cornell,  132  N.  Y. 
228,  30  N.  E.  573 ;  Shaw  v.  Sheldon,  103  N.  Y. 
667,  9  N.  E.  183;  Dana  v.  New  York  Cent., 
etc.,  E.  Co.,  92  N.  Y.  639 ;  Curran  v.  Warren 
Chemical,  etc.,  Co.,  36  N.  Y.  153;  Batty  v. 
Niagara  Falls  Hydraulic  Power,  etc.,  Co.,  79 
N.  Y.  App.  Div.  466,  79  N.  Y.  Suppl.  734; 
Carlson  v.  Monitor  Iron  Works,  38  N.  Y.  App. 
Div.  38,  55  N.  Y.  Suppl.  992 ;  Berry  v.  Atlan- 
tic White  Lead,  etc.,  Co.,  30  N.  Y.  App.  Div. 
205,  51  N.  Y.  Suppl.  602;  Spelman  v.  Fisher 
Iron  Co.,  56  Barb.  151 ;  Balleng  v.  New  York, 
etc.,  Steamship  Co.,  28  Misc.  238,  58  N.  Y. 
Suppl.  1074;  Karch  v.  Kipp,  90  N.  Y.  Suppl. 
404. 

North  Carolina. —  Marks  v.  Harriet  Cotton 
Mills,  135  N.  C.  287,  47  S.  E.  432;  Bryan  v. 
Southern  R.  Co.,  128  N.  C.  387,  38  S.  E.  914. 

North  Dakota. —  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  D.  128,  49  N.  W.  655,  33  Am.  St. 
Rep.  756. 

Ohio. —  Mad  River,  etc.,  R.  Co.  v.  Barber,  5 
Ohio  St.  541,  67  Am.  Dec.  312;  Scanlon  v. 
Lake  Shore,  etc.,  R.  Co.,  24  Ohio  Cir.  Ct.  256 ; 
Pittsburg,  etc.,  R.  Co.  v.  Stone,  24  Ohio  Cir. 
Ct.  192;  National  Malleable  Castings  Co.  v. 
Luscomb,  19  Ohio  Cir.  Ct.  673,  6  Ohio  Cir. 
Dec.  313;  Stewart  v.  Toledo  Bridge  Co.,  15 
Ohio  Cir.  Ct.  601,  8  Ohio  Cir.  Dec.  454. 

Oklahoma. —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537,  64 
L.  R.  A.  145. 

Oregon. — Conlon  v.  Oregon  Short  Line,  etc., 
R.  Co.,  23  Or'eg.  499,  32  Pac.  397. 

Pennsylvania. —  Moore  v.  Pennsylvania  R. 
Co.,  167  Pa.  St.  495,  31  Atl.  734 ;  Johnson  v. 
Bruner,  61  Pa.  St.  58,  100  Am.  Dec.  613  [re- 
versing on  the  evidence  6  Phila.  554]  ;  Cald- 
well V.  Brown,  53  Pa.  St.  453 ;  Ortlip  v.  Phila- 
delphia, etc.,  Traction  Co.,  9  Pa.  Dist.  291 ; 
Grabowski  v.  Pennsylvania  Steel  Co.,  2 
Dauph.  Co.  Rep.  118. 

Rhode  Island. —  Brodeur  v.  Valley  Falls 
Co.,  16  R.  I.  448,  17  Atl.  54. 

South  Carolina.  —  Walling  v.  Congaree 
Constr.  Co.,  41  S.  C.  388,  19  S.  E.  723. 

South  Dakota. —  McKeever  v.  Homestake 
Min.  Co.,  10  S.  D.  599,  73  N.  W.  1053. 

Tennessee. —  Ferguson  v.  Phoenix  Cotton 
Mills,  106  Tenn.  236,  61  S.  W.  53;  Coal  Creek 
Min.  Co.  V.  Davis,  90  Tenn.  711,  18  S.  W.  387. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Kizziah,  86 
Tex.  81,  23  S.  W.  578;  Eason  v.  Sabine,  etc., 
R.  Co.,  65  Tex.  577,  57  Am.  Rep.  606;  Dallas 
V.  Gulf,  etc.,  R.  Co.,  61  Tex.  196;  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  Stahl,  24  Tex.  Civ. 
App.  471,  60  S.  W.  319;  San  Antonio,  etc., 
R.  Co.  V.  Engelhorn,  24  Tex.  Civ.  App.  324, 
62  S.  W.  561,  65  S.  W.  68;  Texas,  etc.,  R. 
Co.  V.  McClane,  24  Tex.  Civ.  App.  321,  62 
S.  W.  565;  Brown  v.  Miller,  (Civ.  App.  1901) 
62  S.  W.  547;  San  Antonio,  etc.,  R.  Co.  v. 
Williams,  (Civ.  App.  1899)  52  S.  W.  89; 
Missouri,  etc.,  R.  Co.  v.  St.  Clair,  21  Tex.  Civ. 
App.  345,  51  S.  W.  666;  Mayton  v.  Sonne- 
field,  (Civ.  App.  1898)  48  S.  W.  608;  Jones  v. 


Shaw,  16  Tex.  Civ.  App.  290,  41  S.  W.  690; 
Allen  V.  Galveston,  etc.,  R.  Co.,  14  Tex.  Civ. 
App.  344,  37  S.  W.  171;  Throckmorton  v. 
Missouri,  etc.,  R.  Co.,  14  Tex.  Civ.  App.  222, 
39  S.  W.  174;  Texas  Mexican  R.  Co.  v.  King, 
14  Tex.  Civ.  App.  290,  37  S.  W.  34. 

Utah. —  Garity  v.  Bullion-Beck,  etc.,  Min. 
Co.,  27  Utah  534,  76  Pac.  556 ;  Hill  v.  South- 
ern Pac.  Co.,  23  Utah  94,  63  Pac.  814. 

Vermont. —  Carbine  v.  Bennington,  etc.,  R. 
Co.,  61  Vt.  348,  17  Atl.  491 ;  Noyes  v.  Smith, 
28  Vt.  59,  65  Am.  Dec.  222. 

Virginia. —  Big  Stone  Gap  Iron  Co.  v.  Ket- 
ron,  102  Va.  23,  45  S.  E.  740,  102  Am.  St. 
Rep.  839;  Moore  Lime  Co.  v.  Richardson,  95 
Va.  326,  28  S.  E.  334,  64  Am.  St.  Rep.  785; 
Richlands  Iron  Co.  v.  Elkins,  90  Va.  249,  17 
S.  E.  890. 

Washington. —  Towle  v.  Stimson  Mill  Co., 
33  Wash.  305,  74  Pac.  471;  Bullivant  v.  Spo- 
kane, 14  Wash.  577,  45  Pac.  42. 

West  Virginia. — Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510,  49  S.  E.  437;  Reese 
V.  Wheeling,  etc.,  R.  Co.,  42  W.  Va.  333,  26 
S.  E.  204;  Stewart  v.  Ohio  River  R.  Co.,  40 
W.  Va.  188,  20  S.  E.  922;  Knight  v.  Cooper, 
36  W.  Va.  232,  14  S.  E.  999. 

Wisconsin. —  Koepcke  v.  Wisconsin  Bridge, 
etc.,  Co.,  116  Wis.  92,  92  N.  W.  558;  Borden 
V.  Daisy  Roller  Mill  Co.,  98  Wis.  407,  74 
N.  W.  91,  67  Am.  St.  Rep.  816;  Deisenrieter 
V.  Kraus-Merkel  Malting  Co.,  97  Wis.  279,  72 
N.  W.  735 ;  Osborne  v.  Lehigh  Vallev  Coal 
Co.,  97  Wis.  27,  71  N.  W.  814;  Larsson  i;.  Mc- 
Clure,  95  W^is.  533,  70  N.  W.  662. 

United  States. —  Fortin  v.  Manville  Co., 
128  Fed.  642;  St.  Louis  Cordage  Co.  v.  Miller, 
126  Fed.  495,  61  C.  C.  A.  477;  Rockport 
Granite  Co.  v.  Bjornholm,  115  Fed.  947,  53 
C.  C.  A.  429 ;  Narramore  v.  Cleveland,  etc., 
R.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48 
L.  R.  A.  68 ;  Yager  v.  Receivers,  88  Fed,  773 ; 
Patton  V.  Southern  R.  Co.,  82  Fed.  979,  27 
C.  C.  A.  287;  Mentzer  v.  Armour,  18  Fed. 
373,  5  McCrary  617;  Woodworth  v.  St.  Paul, 
etc.,  R.  Co.,  18  Fed.  282,  5  McCrary  574; 
Gravelle  v.  Minneapolis,  etc.,  R.  Co.,  10  Fed. 
711,  3  McCrary  352. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  538,  550. 

The  ordinary  risks  of  a  particular  business 
are  those  which  are  a  part  of  the  natural  and 
ordinary  method  of  conducting  the  business, 
even  though  they  might  fairly  be  called  ex- 
traordinary with  reference  to  a  different  busi- 
ness, or  a  different  department  of  the  same 
business.  Chicago,  etc.,  R.  Co.  v.  Wild,  109 
111.  App.  38. 

"  Usual  "  is  that  which  is  common,  frequent, 
customary.  "  Ordinary "  is  that  which  is 
often  recurring.  Chicago  City  R.  Co.  v. 
Leach,  104  111.  App.  30. 

Necessity  of  relation  of  master  and  servant 
see  Russell  v.  Hudson  River  R.  Co.,  5  Duer 
(N.  Y.)  39  (holding  that  a  servant  hired  by 
the  day,  and  whose  day's  work  is  over,  does 
not  assume  the  risk  of  injury  while  being 
transported  on  the  master's  train  to  and  from 
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exist,^^  unless  tliere  is  some  agreement  to  the  contrary .^^  He  does  not,  however, 
assume  such  risks  as  are  created  by  the  master's  neghgence,'^'^  nor  such  as  are  latent,^ 
or  are  only  discovered  at  the  time  of  the  injary.^^  The  doctrine  of  assumption  of 
risk  is  distinct  from  that  of  contributory  negligence,^^  and  rests  upon  an  agreement 
of  the  servant  with  his  master,  express  or  implied,  from  the  circumstances  of  his 
employment,  that  his  master  shall  not  be  liable  for  any  injury  incident  to  the 
service,  resulting  from  a  known  or  obvious  danger  arising  in  the  performance  of 
the  service.^^ 

b.  Risks  Arising  After  Commencement  of  Service.^*  The  doctrine  of  the 
assumption  of  obvious  risks  by  the  servant  applies  as  well  to  those  which  arise  or 
become  known  to  the  servant  during  the  service  as  to  those  in  contemplation  at 
the  original  hiring.^^ 

e.  Effect  of  Statutory  Provisions  —  (i)  Statutes  Regulating  Doctrine. 
In  some  states  constitutional  or  statutory  provisions  have  been  adopted  abolishing 
the  defense  of  assumption  of  risk,  so  far  at  least  as  railroads  are  concerned  ;  ^® 
while  in  others  the  doctrine  has  been  embodied  in  employers'  liability  acts.^'  In 
the  latter  case  the  repeal  of  the  act  embodying  the  common-law  doctrine  leaves 
the  doctrine  as  it  existed  at  common  law.^^ 

(ii)  Neglect  of  Statutory  Duty?^    There  is  some  conflict  of  authority  as 


his  work)  ;  Pool  i;.  Chicago,  etc.,  R.  Co.,  53 
Wis.  G57,  11  N.  W.  15.  See  also  Turner  v. 
Indianapolis,  96  Ind.  51;  Coots  v.  Detroit,  75 
Mich.  628,  43  N.  W.  17,  5  L.  R.  A.  315;  Gal- 
veston V.  Hemmis,  72  Tex.  558,  11  S.  W.  129, 

13  Am.  St.  Rep.  828,  which  hold  that  a  fire- 
man or  policeman  bears  no  such  relation  to 
the  city  by  reason  of  his  employment  as  to 
prevent  his  recovery  for  an  injury  caused  by 
defects  in  the  streets. 

When  recovery  is  sought  from  a  third  per- 
son, whose  negligence  caused  the  injury,  the 
rule  does  not  apply,  although  the  exposure  to 
such  injury  is  one  of  the  risks  of  the  employ- 
ment. Pennsylvania  Co.  v.  Backes,  133  IH. 
255,  24  N.  E.  563. 

A  convict  leased  out  by  the  state  cannot 
recover  for  injuries  sustained  by  his  volun- 
tarily placing  himself  in  a  position  of  danger, 
but  he  does  not  assume  the  risks  visible  in 
and  ordinarily  incident  to  the  service,  which 
a  free  man  would  be  charged  with  having 
assumed.  Simonds  v.  Georgia  Iron,  etc.,  Co., 
133  Fed.  776  [affirmed  in  133  Fed.  1019]. 

47.  Knowledge  by  servant  of  defect  or  dan- 
ger see  infra,  IV,  E,  5. 

48.  Foster  v.  Pusey,  8  Houst.  (Del.)  168, 

14  Atl.  545. 

49.  See  infra,  IV,  E,  10. 

50.  Obvious  or  latent  dangers  see  infra, 
IV,  E.  6. 

51.  North  Chicago  St,  R.  Co.  i\  Dudgeon, 
184  111.  477,  56  N.  E.  796  [affirming  83  111. 
App.  528]  ;  Missouri,  etc.,  R.  Co.  v.  Milam,  20 
Tex.  Civ.  App.  688,  50  S.  W.  417. 

52.  Bradburn  v.  Wabash  R.  Co.,  134  Mich. 
575,  96  N.  W.  929;  McCabe  v.  Montana  Cent. 
R.  Co.,  30  Mont.  323,  76  Pac.  701;  St.  Louis 
Cordage  Co.  v.  Miller,  126  Fed.  495,  61  C.  C.  A. 
477,  63  L.  R.  A.  551. 

53.  Atchison,  etc.,  R.  Co.  v.  Bancord,  66 
Kan.  81,  71  Pac.  253.  See  also  Pittsburg 
Bridge  Co.  1\  Walker,  170  111.  550,  48  N.  E. 
915  [affirming  70  111,  App.  55]  ;  Stucke  v. 
Orleans  R.  Co.,  50  La.  Ann.  172,  23  So.  342. 

[IV,  E,  1,  a] 


54.  Continuing  work  with  knowledge  of 
danger  see  infra,  IV,  E,  5,  g. 

Necessity  of  notice  or  complaint  to  master 

see  infra,  IV,  E,  5,  g,  (i),  (B). 

Promise  to  remedy  defect  or  remove  danger 
see  infra,  IV,  E,  5,  g,  (ii),  (B). 

55.  Johnson  v.  Devoe  Snuff  Co.,  62  N.  J.  L. 
417,  41  Atl.  936.  See  also  Hennesey  v.  Bing- 
ham, 125  Cal.  627,  58  Pac.  200;  Dailev  f. 
Burlington,  etc,  R,  Co,,  58  Nebr.  396,'  78 
N.  W.  722 ;  Norfolk  Beet-Sugar  Co.  v.  Hight, 
56  Nebr.  162,  76  N.  W.  566;  Dillenberger  v. 
Weingartner,  64  N.  J.  L.  292,  45  Atl.  638; 
Missouri,  etc.,  R.  Co.  v.  St.  Clair,  21  Tex. 
Civ.  App.  345,  51  S.  W.  666;  Texas  Mexican 
R.  Co.  V,  King,  14  Tex.  Civ.  App.  290,  37 
S  W.  34.  Compare  Fitzgerald  v.  Connecticut 
River  Paper  Co.,  155  Mass.  155,  29  N.  E.  464, 
31  Am.  St,  Rep.  537. 

56.  N.  C.  Priv.  Laws  (1897),  p.  83,  c.  55, 
deprives  railroad  companies  of  the  defense  of 
assumption  of  risk.  Walker  v.  Carolina  Cent. 
R.  Co.,  135  N.  C.  738,  47  S.  E.  675 ;  Mott  v. 
Southern  R.  Co.,  131  N.  C.  234,  42  S.  E.  601 ; 
Coley  V.  North  Carolina,  etc.,  R.  Co.,  129 
N.  C.  407,  40  S.  E.  195,  57  L.  R.  A.  817,  128 
N.  C.  534,  39  S.  E.  43,  57  L.  R.  A,  817; 
Cogdell  17.  Southern  R.  Co.,  129  N.  C.  398, 

40  S.  E.  202 ;  Thomas  v.  Raleigh,  etc.,  R.  Co.. 
129  N.  C.  392,  40  S.  E.  201. 

57.  Birmingham  R.,  etc.,  Co.  v.  Allen,  99 
Ala.  359,  13  So.  8,  20  L.  R.  A.  457;  Mo- 
bile, etc.,  R.  Co.  V.  George,  94  Ala,  199,  10 
So.  145  (both  construing  Code,  §  2590)  ;  Cas- 
sady  V.  Boston,  etc.,  R.  Co.,  164  Mass.  168. 

41  N.  E,  129  (construing  St,  (1887)  c.  270)  ; 
Ward  V.  Manhattan  R.  Co.,  95  N.  Y.  App, 
Div.  437,  88  N,  Y.  Suppl.  758  (construing 
Laws  (1902),  c.  600,  §  3). 

58.  American  Rolling  Mill  Co.  t\  Hullinger, 
161  Ind.  673,  67  N.  E.  986,  60  N.  E.  460,  con- 
struing  Acts  (1895),  p.  148,  c.  64,  repealing 
Acts  (1893),  p.  294,  c.  130,  §  2. 

59.  Effect  as  to  contributory  negligence  see 
infra,  IV,  F,  1,  c,  (11). 
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to  whetlier  a  master  may  avail  himself  of  the  defense  of  assumption  of  risk  where 
the  injury  complained  of  resulted  from  his  neglect  of  a  duty  imposed  by  statute. 
Where  the  defense  is  forbidden  by  the  statute  itself,  he  cannot  of  course  rely 
upon  it ;  ^  and  where  there  is  no  such  inhibition,  the  weight  of  authority  seems 
to  be  to  the  same  effect,^^  although  there  are  decisions  which  maintain  a  contrary 
doctrine.^^    If  the  object  of  the  statute  is  other  than  the  protection  of  the 


Inexperienced   or  youthful  employee  see 

infra,  IV,  E,  7,  h. 

60.  Southern  R.  Co.  v.  Carson,  194  U.  S. 
130,  24  S.  Ct.  609,  48  L.  ed.  893  [affirming 
68  S.  C.  55,  46  S.  E.  525]  ;  Chicago,  etc.,  R. 
Co.  V.  Voelker,  129  Fed.  522,  65  C.  C.  A.  226, 
70  L.  R.  A.  264  [reversing  116  Fed.  867] 
Compare  Larabee  v.  New  York,  etc.,  R.  Co., 
182  Mass.  348,  66  N.  E.  1032,  where  it  was 
held  that  the  tender  of  a  locomotive  is  not  a 
car  within  the  statute. 

Act  Cong.  March  2,  1893,  c.  196,  provides 
that  a  common  carrier  engaged  in  interstate 
commerce,  which  fails  to  equip  its  cars  witli 
automatic  couplers,  as  required  therein,  shall 
not  avail  itself,  against  an  employee  injured 
by  such  failure,  of  the  doctrine  of  assump- 
tion of  risk.  Kansas  City,  etc.,  R.  Co.  r. 
Flippo,  138  Ala.  487.  35  So.  457. 

Under  Vt.  St.  §§  3886,  3887,  prohibiting  any 
railroad  company  from  running  cars  of  its 
own  with  ladders  on  the  sides,  and  providing 
that  a  company  not  complying  with  such  re- 
quirement shall  be  liable  for  damages  and 
injuries  to  employees  resulting  from  such 
neglect,  the  defense  of  assumption  of  risk  is 
inadmissible,  and  the  doctrine  cannot  be  up- 
held on  the  theory  of  contract,  as  to  do  so 
would  be  against  public  policy.  Kilpatrick 
i\  Grand  Trunk  R.  Co.,  74  Vt.  288,  52  Atl. 
531,  98  Am.  St.  Rep.  887;  Morrisette  v. 
Canadian  Pac.  R.  Co.,  74  Vt.  232,  52  Atl.  520. 

61.  Illinois. —  Spring  Valley  Coal  Co.  v. 
Patting,  210  111.  342,  71  N.  E.  371  [affirming 
112  111.  App.  4]  ;  Terre  Haute,  etc.,  R.  Co.  r. 
Williams,  172  111.  379,  50  N.  E.  116,  64  Am. 
St.  Rep.  44  [affirming  69  111.  App.  392]. 

Indiana. —  Island  Coal  Co.  v.  Swaggertv, 
159  Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026; 
Baltimore,  etc.,  R.  Co.  v.  Peterson,  156  Ind. 
364,  59  K  E.  1044;  Pittsburgh,  etc.,  R.  Co.  r. 
Moore,  152  Ind.  345,  53  N.  E.  200,  44  L.  R.  A. 
638;  Espenlaub  v.  Ellis,  34  Ind.  App.  163,  72 
N.  E.  527 ;  American  Car,  etc.,  Co.  v.  Clark, 
32  Ind.  App.  644,  70  N.  E.  828;  La  Porte 
Carriage  Co.  r.  Sullender,  (App.  1904)  71 
N.  E.  922;  Brower  v.  Locke,  31  Ind.  App.  353, 
67  N.  E.  1015;  Eureka  Block  Coal  Co.  v. 
Wells,  29  Ind.  App.  1,  61  N.  E.  236,  94  Am. 
St.  Rep.  259;  Buehner  Chair  Co.  v.  Feulner, 
28  Ind.  App.  479,  63  N.  E.  239;  Bodell  v. 
Brazil  Block  Coal  Co.,  25  Ind.  App.  654,  58 
N.  E.  856;  Boyd  v.  Brazil  Block  Coal  Co., 
(App.  1898)  50  N.  E.  368. 

loica. —  Camp  v.  Chicago  Great  Western  R. 
Co.,  124  Iowa  238,  99  N.  W.  735.  Compare 
Bryce  v.  Burlington,  etc.,  R.  Co.,  119  Iowa 
274,  93  N.  W.  275.  But  see  Martin  v.  Chi- 
cago, etc.,  R.  Co.,  (1901)  87  N.  W.  654,  118 
Iowa  148,  91  N.  W.  1034,  96  Am.  St.  Rep. 
371. 


Louisiana. —  Hailey  v.  Texas,  etc.,  R.  Co., 
113  La.  533,  37  So.  131. 

Michigan. —  Sipes  v.  Michigan  Starch  Co., 
137  Mich.  258,  100  N.  W.  447. 

Minnesota. —  Christianson  v.  Northwestern 
Compo-Board  Co.,  83  Minn.  25,  85  N.  W.  826, 
85  Am.  St.  Rep.  440.  But  see  Fleming  v.  St. 
Paul,  etc.,  R.  Co.,  27  Minn.  Ill,  6  N.  W.  448. 

Missouri. —  Durant  v.  Lexington  Coal  Min. 
Co.,  97  Mo.  62,  10  S.  W.  484;  Bair  v.  Heibel, 
103  Mo.  App.  621,  77  S.  W.  1017.  But  see 
Spiva  V.  Osage  Coal,  etc.,  Co.,  88  Mo.  68. 

North  Carolina. —  Elmore  v.  Seaboard  Air 
Line  R.  Co.,  132  N.  C.  865,  44  S.  E.  620,  131 
N.  C.  569,  42  S.  E.  989,  130  N.  C.  506,  41 
S.  E.  786. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Goss,  31 
Tex.  Civ.  App.  300,  72  S.  W.  94. 

Washingt07i. —  Green  v.  Western  American 
Co.,  30  Wash.  87,  70  Pac.  310. 

United  States. —  Narramore  v.  Cleveland, 
etc.,  R.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48 
L.  R.  A.  68. 

England. —  Britton  v.  Great  Western  Cot- 
ton Co.,  L.  R.  7  Exch.  130,  41  L.  J.  Exch.  99, 
27  L.  T.  Rep.  N.  S.  125,  20  Wkly.  Rep.  525; 
Schofield  V.  Schunck  [cited  in  Doel  v.  Shep- 
pard,  5  E.  &  B.  856,  858,  2  Jur.  N.  S.  218,  25 
L.  J.  Q.  B.  124,  4  Wkly.  Rep.  232,  85  E.  C.  L. 
856]  ;  Caswell  v.  W^ortli,  5  E.  &  B.  849,  2  Jur. 
X.  S.  116,  25  L.  J.  Q.  B.  121,  4  Wkly.  Rep. 
231.  85  E.  C.  L.  849;  Coe  v.  Piatt,  6  Exch. 
752  [affirmed  in  7  Exch.  460,  16  Jur.  174,  21 
L.  J.  Exch.  146],  7  Exch.  923,  22  L.  J.  Exch. 
164;  Holmes  v.  Clarke,  6  H.  &  N.  349,  7  Jur. 
N.  S.  397,  30  L.  J.  Exch.  135,  3  L.  T.  Rep. 
N.  S.  675,  9  Wklv.  Rep.  419  [affirmed  in  7 
H.  &  N.  937,  8  Jur.  N.  S.  992,  31  L.  J.  Exch. 
356,  9  L.  T.  Rep.  N.  S.  178,  10  Wkly.  Rep. 
405]. 

Canac?a.— McCloherty  v.  Gale  Mfg.  Co.,  19 
Ont.  App.  117;  Rodgers  v.  Hamilton  Cotton 
Co.,  23  Ont.  425. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  545,  580. 

62.  Maine. —  Gillin  v.  Patten,  etc.,  R.  Co., 
93  Me.  80,  44  Atl.  361. 

Massachusetts. —  Keenan  v.  Edison  Electric 
Illuminating  Co.,  159  Mass.  379,  34  N.  E.  366 ; 
O'Maley  v.  South  Boston  Gas  Light  Co.,  158 
Mass.  135,  32  N.  E.  1119,  47  L.  R.  A.  161. 

New  YorA:.— Knisley  v.  Pratt,  148  N.  Y. 
372,  42  N.  E.  986,  32  L.  R.  A.  367  [reversing 
75  Hun  323,  26  N.  Y.  Suppl.  1010]  ;  Sitts  v. 
Waiontha  Knitting  Co.,  94  N.  Y.  App.  Div. 
38,  87  N.  Y.  Suppl.  911;  Stewart  v.  Fergu- 
son, 34  N.  Y.  App.  Div.  515,  54  K  Y.  Suppl. 
615;  Monzi  v.  Friedline,  33  N.  Y.  App.  Div. 
217,  53  N.  Y.  Suppl.  482;  Horton  r.  Vulcan 
Iron  Works  Co.,  13  N.  Y.  App.  Div.  508,  43 
N.  Y.  Suppl.  699;  Shields  v.  Robins,  3  N.  Y. 
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servant,  the  master's  neglect  of  the  duty  imposed  will  not  prevent  his  relying  on 
the  servant's  assumption  of  risk.^^ 

(ill)  Negligenge  of  Fellow  Servants.  Under  statutes  making  tlie  master 
liable  to  a  servant  injured  through  the  neghgence  of  a  fellow  servant,  there  is  no 
assumption  of  the  risk  of  sucli  negligence  by  the  servant.^^  But  such  a  statute 
does  not  absolve  a  servant  from  other  risks  incident  to  his  employment ;  and  it 
is  held  that  where  a  mine-owner  exercises  due  care  in  the  selection  of  a  mining 
boss,  as  required  by  law,  the  employees  assume  the  risk  of  his  negligence.®^ 

d.  Reliance  on  Care  of  Master  —  (i)  In  General.^"^  In  the  absence  of  knowl- 
edge to  the  contrary,  a  servant  has  a  right  to  presume  that  his  master  has  exer- 
cised due  care  and  diligence  to  fulfil  the  obligations  imposed  on  him  by  law,®^ 


App.  Div.  582,  38  N.  Y.  Suppl.  214;  Freeman 
V.  Glens  Falls  Paper  Mill  Co.,  70  Hun  530,  24 
K  Y.  Suppl.  403 ;  Ryan  v.  Long  Island  K.  Co., 
51  Hun  607,  4  N.  Y.  Suppl.  381  {affirmed  in 
124  N.  Y.  654,  27  N.  E.  413]  ;  Fitzgerald  v. 
Elsas  Paper  Co.,  30  Misc.  438,  62  N.  Y.  Suppl. 
597.  But  see  Fitzgerald  v.  New  York  Cent., 
etc.,  R.  Co.,  37  N.  Y.  App.  Div.  127,  55  N.  Y. 
Suppl.  1124;  Gorman  v.  McArdle,  67  Hun 
484,  22  N.  Y.  Suppl.  479. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Somers,  24 
Ohio  Cir.  Ct.  67;  Johns  v.  Cleveland,  etc.,  R. 
Co.,  23  Ohio  Cir.  Ct.  442. 

Wisconsin. —  Williams  v.  J.  G.  Wagner  Co., 
110  Wis.  456,  86  N.  W.  157.  But  see  Quack- 
enbush  v.  Wisconsin,  etc.,  R.  Co.,  62  Wis.  411, 
22  N.  W.  519. 

United  States. — Nottage  v.  Sawmill  Phoenix 
133  Fed.  979;  Glenmont  Lumber  Co.  v.  Roy, 
126  Fed.  524,  61  C.  C.  A.  506 ;  St.  Louis  Cord- 
age Co.  V.  Miller,  126  Fed.  495,  61  C.  C.  A. 
477;  E.  S.  Higgins  Carpet  Co.  v.  O'Keefe,  79 
Fed.  900,  25  C.  C.  A.  220. 

See  34  Cent.  Dig.  tit.  "  INIaster  and 
Servant,"  §§  545,  580. 

Where  the  act  of  the  master  does  not 
amount  to  a  violation  of  the  statute,  and  is 
known  to  the  servant,  he  assumes  the  risk. 
Huda  V.  American  Glucose  Co.,  154  N.  Y.  474, 
48  N.  E.  897,  40  L.  R.  A.  411  [affirming  12 
N.  Y.  App.  Div.  624,  43  N.  Y.  Suppl.  1126], 
construing  Laws  (1892),  c.  673,  §  6. 

63.  Sweeney  v.  Central  Pac.  R.  Co.,  57  Cal. 
15;  Fleming  v.  St.  Paul,  etc.,  R.  Co.,  27  Minn. 

III,  6  N.  W.  448. 

64.  Phinney  v.  Elinois  Cent.  R.  Co.,  122 
Iowa  488,  98  N.  W.  358;  Malcolm  v.  Fuller, 
152  Mass.  160,  25  N.  E.  83. 

65.  Andrews  v.  Chicago,  etc.,  R.  Co.,  96 
Wis.  348.  71  N.  W.  372. 

66.  Redstone  Coke  Co.  v.  Roby,  115  Pa.  St. 
364,  8  Atl.  593. 

67.  As  affecting  contributory  negligence  see 
infra,  IV,  F,  2,  a,  (li). 

Failure  of  master  to  give  customary  warn- 
ing see  supra,  IV,  D,  1,  d. 

Necessity  of  complaint  to  master  see  infra, 

IV,  E,  5,  g,  (I),  (B). 

On  fulfilment  of  promise  to  remedy  defects 
see  infra,  IV,  E,  5,  g,  (ii),  (b). 

68.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Baker,  106  Ala.  624,  17  So.  452. 

California. —  Beeson  v.  Green  Mountain 
Gold  Min.  Co.,  57  Cal.  20. 

Colorado. —  Colorado  Electric  Co.  v.  Lub- 

[IV,  E,  1,  e,  (II)] 


bers,  11  Colo.  505,  19  Pac.  479,  7  Am.  St. 
Rep.  255. 

Delaware. —  Croker  f.  Pasey,  etc.,  Co.,  3 
Pennew.  1,  50  Atl.  61;  Diamond  State  Iron 
Co.  V.  Giles,  7  Houst.  557,  11  Atl.  189. 

Illinois. —  John  Spry  Lumber  Co.  v.  Dug- 
gan,  182  111.  218,  54  N.  E.  1002;  St.  Louis, 
etc.,  R.  Co.  V.  Holman,  155  111.  21,  39  N.  E. 
573  [affirming  53  111.  App.  617]  ;  Chicago,  etc., 
R.  Co.  V.  nines,  132  111.  161,  23  N.  E.  1021, 
22  Am.  St.  Rep.  515;  Illinois  Terminal  R. 
Co.  V.  Thompson,  112  111.  App.  463  [affirmed 
in  210  111.  226,  71  N.  E.  328] ;  Riverton  Coal 
Co.  V.  Shepherd,  111  111.  App.  294;  Chicago, 
etc.,  R.  Co.  V.  Bell,  111  111.  App.  280;  Bar- 
nett,  etc.,  Co.  v.  Schlapka,  110  111.  App.  672 
[affirmed  in  208  111.  426,  70  N.  E.  343]  ; 
Pressed  Steel  Car  Co.  r.  Herath,  110  111.  App. 
596;  Pittsburg,  etc.,  R.  Co.  v.  Hewitt,  102 
111.  App.  428  [affirmed  in  202  111.  28,  66  N.  E. 
829]  ;  Ehlen  v.  O'Donnell,  102  111.  App.  141 ; 
McLean  County  Coal  Co.  v.  Simpson,  97  111. 
App.  21  [affirmed  in  196  111.  258,  63  N.  E. 
626];  Ide  v.  Fratcher,  96  111.  App.  549  [af- 
firmed in  194  111.  552,  62  N.  E.  814]  ;  Spring 
Valley  Coal  Co.  v.  Rowatt,  96  111.  App.  248 
[affirmed  in  196  111.  156,  63  N.  E.  649]; 
La  Salle  v.  Kostka,  92  111.  App.  91  [affirmed 
in  190  111.  130,  60  K  E.  72]  ;  William  Graver 
Tank  Works  v.  O'Donnell,  91  111.  App.  524; 
Pioneer  Fireproof  Constr.  Co.  v.  Howell,  90 
111.  App.  122  [affirmed  in  189  111.  123,  59 
N.  E.  535]  ;  Swift  v.  Wyatt,  75  111.  App.  348; 
Edward  Hines  Lumber  Co.  v.  Ligas,  68  111. 
App.  523;  Consolidated  Coal  Co.  v.  Bruce,  47 
111.  App.  444;  Whalen  v.  Illinois,  etc.,  R., 
etc.,  Co.,  16  111.  App.  320.  Compare  East  St. 
Louis  Connecting  R.  Co.  v.  Shannon,  52  111. 
App.  420. 

Indiana. —  Union  Traction  Co.  v.  Buckland, 
34  Ind.  App.  420,  72  N.  E.  158;  Lebanon  v. 
McCoy,  12  Ind.  App.  500,  40  N.  E.  700; 
Louisville,  etc.,  R.  Co.  v.  Berry,  2  Ind.  App. 
427,  28  N.  E.  714. 

loioa. —  Lanza  v.  Le  Grand  Quarry  Co.,  124 
Iowa  659,  100  N.  W.  488;  Olson  v.  Hanford 
Produce  Co.,  Ill  Iowa  347,  82  N.  W.  903; 
Mosgrove  v.  Zimbleman  Coal  Co.,  110  Iowa 
169,  81  N.  W.  227. 

Kansas. —  Schwarzschild  v.  Drysdale,  69 
Kan.  119,  76  Pac.  441;  Buoy  v.  Clyde  Milling, 
etc.,  Co.,  68  Kan.  436,  75  Pac.  466;  Atchison, 
etc.,  R.  Co.  V.  Swarts,  58  Kan.  235,  48  Pac. 
953;  St.  Louis,  etc.,  R.  Co.  v.  Irwin,  37  Kan. 
701,  16  Pac.  146,  1  Am.  St.  Rep.  266. 
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and  he  does  not  assume  the  risk  consequent  upon  the  failure  of  the  master  to 
discharge  his  dutj.^^    The  rule  does  not,  however,  apply  where  the  servant  is 


Kentucky . —  Long  r.  IlHnois  Cent.  R.  Co., 
113  Kv.  806,  68  S.  W.  1095,  24  Ky.  L.  Rep. 
567,  101  Am.  St.  Rep.  374,  58  L.  R.  A.  237; 
Ohio  Valley  R.  Co.  r.  McKinley,  33  S.  W. 
186,  17  Ky.  L.  Rep.  1028. 

Louisiana. —  Bell  v.  Globe  Lumber  Co.,  107 
La.  725,  31  So.  994;  Wilson  v.  Louisiana,  etc., 
R.  Co.,  51  La.  Ann.  1133,  25  So.  961;  Helm 
i\  O'Rourke,  46  La.  Ann.  178,  15  So.  400; 
Faren  v.  Sellers,  39  La.  Ann.  1011,  3  So.  363, 
4  Am.  St.  Rep.  256. 

Massachusetts. —  Thompson  v.  American 
Writing  Paper  Co.,  187  Mass.  93,  72  N.  E. 
343;  Foster  v.  New  York,  etc.,  R.  Co.,  187 
Mass.  21,  72  N.  E.  331;  Murphv  v.  New 
York,  etc.,  R.  Co.,  187  Mass.  18,  72  N.  E.  330; 
Knight  V.  Overman  Wheel  Co.,  174  Mass. 
455,  54  N.  E.  890 ;  Donahoe  v.  Old  Colony  R. 
Co.,  153  Mass.  356,  26  N.  E.  868. 

Michigan. —  Clark  v.  Wolverine  Portland 
Cement  Co.,  138  Mich.  673,  101  N.  W.  845; 
Harrison  r.  Detroit,  etc.,  R.  Co.,  79  Mich.  409, 
44  N.  W.  1034,  19  Am.  St.  Rep.  180,  7  L.  R. 
A.  623;  Ft.  Wayne,  etc.,  R.  Co.  i\  Gilder- 
sleeve,  33  Mich.  133. 

Minnesota. —  Dieters  v.  St.  Paul  Gaslight 
Co.,  86  Minn.  474.  91  N.  W.  15;  Delude  v. 
St.  Paul  City  R.  Co.,  55  Minn.  63,  56  N.  W. 
461. 

Missouri. —  Helfenstein  v.  Medart,  136  Mo. 
595,  36  S.  \Y.  863,  37  S.  W.  829,  38  S.  W. 
294;  Parsons  v.  Missouri  Pac.  R.  Co.,  94  Mo. 
286,  6  S.  W.  464;  Gibson  v.  Pacific  R.  Co., 
46  Mo.  163,  2  Am.  Rep.  497;  Depuy  v.  Chi- 
cago, etc.,  R.  Co.,  110  Mo.  App.  110, '84  S.  W. 
103 ;  Wills  v.  Cape  Girardeau  Southwestern 
R.  Co.,  44  Mo.  App.  51;  Dedrick  v.  Missouri 
Pac.  R.  Co.,  21  Mo.  App.  433. 

i\ew  Jersey. —  Smith  v.  Erie  R.  Co.,  67 
N.  J.  L.  636,  52  Atl.  634,  59  L.  R.  A.  302; 
Belleville  Stove  Co.  v.  Mooney,  61  N.  J.  L. 
253,  39  Atl.  764,  39  L.  R.  A.  834  [affirming 
60  N.  J.  L.  323,  38  Atl.  835]  ;  Nord  Deutscher 
Lloyd  Steamship  Co.  v.  Ingebregsten,  57 
N.  J.  L.  400,  31  Atl.  619,  51  Am.  St.  Rep. 
604. 

Neio  York. —  Connolly  v.  Poillon,  41  Barb. 
366;  Duggan  v.  Third  Ave.  R.  Co.,  9  Misc. 
158,  29  N.  Y.  Suppl.  13;  Pullutro  v.  Dela- 
ware, etc.,  R.  Co.,  7  N.  Y.  Suppl.  510. 

Ohio. —  Wellston  Coal  Co.  v\  Smith,  65  Ohio 
St.  70,  61  N.  E.  143,  87  Am.  St.  Rep.  547, 
55  L.  R.  A.  99;  Smith  v.  Wm.  Powell  Co., 
10  Ohio  Dec.  (Reprint)  799,  23  Cine.  L.  Bui. 
436. 

Oklahoma. —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537,  64 
L.  R.  A.  145. 

T ennessee. —  McMillan  Marble  Co.  v.  Black, 
89  Tenn.  118,  14  S.  W.  479. 

Texas. —  Texas,  etc.,  R.  Co.  i\  Eberheart, 
91  Tex.  321,  43  S.  W.  510  [affirming  (Civ. 
App.  1897)  40  S.  W.  1060];  Texas,  etc.,  R. 
Co.  V.  Hartnett,  33  Tex.  Civ.  App.  103,  75 
S.  W.  809 ;  Merchants',  etc..  Oil  Co.  v.  Burns, 
(Civ.  App.  1903)  72  S.  W.  626;  San  Antonio, 
etc.,  R.  Co.  V.  Waller,  27  Tex.  Civ.  App.  44, 


65  S.  W.  210;  Galveston,  etc.,  R.  Co.  v.  Smith, 
24  Tex.  Civ.  App.  127,  57  S.  W.  999;  Quill 
v.  Houston,  etc.,  R.  Co.,  93  Tex.  616,  55  S.  W. 
1126,  57  S.  W.  948;  International,  etc.,  R.  Co. 
V.  Johnson,  23  Tex.  Civ.  App.  160,  55  S.  W. 
772;  Ft.  Worth,  etc.,  R.  Co.  r.  Kime,  21  Tex. 
Civ.  App.  271,  51  S.  W.  558;  Missouri  Pac. 
R.  Co.  V.  Hill,  3  Tex.  App.  Civ.  Cas.  §  381. 

Utah. —  Hone  v.  Mammoth  Min.  Co.,  27 
Utah  168,  75  Pac.  381 ;  Faulkner  v.  Mammoth 
Min.  Co.,  23  Utah  437,  66  Pac.  799. 

Virginia. —  Michael  r.  Roanoke  Mach. 
W^orks,  90  Va.  492,  19  S.  E.  261,  44  Am.  St. 
Rep.  927. 

United  States. — Texas,  etc.,  R.  Co.  v.  Archi- 
bald, 170  U.  S.  665,  18  S.  Ct.  777,  42  L.  ed. 
1188;  Mountain  Copper  Co.  v.  Van  Buren, 
133  Fed.  1,  66  C.  C.  A.  151;  Bunker  Hill, 
etc.,  Min.,  etc.,  Co.  v.  Jones,  130  Fed.  813, 
65  C.  C.  A.  363 ;  Mason,  etc.,  R.  Co.  v.  Yockey, 
103  Fed.  265,  43  C.  C.  A.  228;  New  York, 
etc.,  R.  Co.  V.  O'Leary,  93  Fed.  737,  35  C.  C. 
A.  562. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  547. 

69.  Alabama. —  Alabama  Great  Southern 
R.  Co.  V.  Brooks,  135  Ala.  401,  33  So.  181; 
Louisville,  etc.,  R.  Co.  r.  Bouldin,  121  Ala. 
197,  25  So.  903;  Highland  Ave.,  etc.,  R.  Co. 
V.  Miller,  120  Ala.  535,  24  So.  955 ;  Perry  v. 
Marsh,  25  Ala.  659. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  V. 
Touhey,  67  Ark.  209,  54  S.  W.  577,  77  Am. 
St.  Rep.  109. 

Connecticut. —  O'Donnell  v.  Sargent,  69 
Conn.  476,  38  Atl.  216. 

Delaivare. —  Giles  r.  Diamond  State  Iron 
Co.,  (1887)  8  Atl.  368. 

Georgia. —  Middle  Georgia,  etc.,  R.  Co.  v. 
Barnett,  104  Ga.  582,  30  S.  E.  771. 

Illinois. —  Slack  v.  Harris,  200  111.  96,  65 
N.  E.  669  [affirming  101  111.  App.  527]; 
Sinclair  Co.  v.  Waddill,  200  111.  17,  65  N.  E. 
437  [affirming  99  111.  App.  334]  ;  Chicago, 
etc.,  R.  Co.  V.  Spurney,  197  111.  471,  64  N.  E. 
302  [affirming  97  III.  App,  570]  ;  Pioneer 
Fireproof  Constr.  Co.  i\  Hansen,  176  111.  100, 
52  N.  E.  17  [affirming  69  111.  App.  659]  ;  Illi- 
nois Terminal  R.  Co.  v.  Thompson,  112  111. 
x^pp.  463  [affirmed  in  210  HI.  226,  71  N.  E. 
328];  Barnett,  etc.,  Co.  v.  Schlapka,  110  111. 
App.  672  [affirmed  in  208  111.  426,  70  N.  E. 
343];  Chicago,  etc.,  R.  Co.  v.  Howell,  109 
111.  App.  546  [affirmed  in  208  111.  155,  70 
N.  E.  15]  ;  jNJontgomery  Coal  Co.  V.  Barringer, 
109  111.  App.  185;  Chicago  Hair,  etc.,  Co.  r. 
Mueller,  106  111.  App.  21  [affirmed  in  203 
111.  558,  68  N.  E.  51];  Mallen  v.  Waldowski, 
101  111.  App.  367  ;  Himrod  Coal  Co.  v.  Clark, 
99  111.  App.  332  [affirmed  in  197  111.  514,  64 
N.  E.  282] ;  Street's  Western  Stable  Car  Line 
V.  Bonander,  97  111.  App.  601  [affirmed  in  196 
111.  15,  63  N.  E.  688];  Walter  v.  Fisher,  96 
111.  App.  590 ;  Pullman  Palace  Car  Co.  v.  Con- 
nell,  74  111.  App.  447. 

Indiana. —  Brazil  Block  Coal  Co.  v.  Gibson, 
160  Ind.  319,  66  N.  E.  882,  98  Am.  St.  Rep. 
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charged  with  the  duty  of  keeping  the  appUance  by  which  he  is  injured  in  proper 


281 ;  Southern  Indiana  R.  Co.  v.  Harrell, 
(App.  1903)  6G  N.  E.  1016. 

Iowa. —  Nugent  x.  Cudahy  Packing  Co.,  126 
Iowa  517,  102  N.  W.  442;  Wahlquist  v.  Maple 
Grove  Coal,  etc.,  Co.,  116  Iowa  720,  89  N.  W. 
98;  Meloy  v.  Chicago,  etc.,  R.  Co.,  77  Iowa 
743,  42  N.  W.  563,  14  Am.  St.  Rep.  325,  4 
L.  R.  A.  287. 

Kansas. — Emporia  v.  Kowalski,  66  Kan.  64, 
71  Pac.  232. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Poulter,  84  S.  W.  576,  27  Ky.  L.  Rep.  193; 
Ohio  Valley  R.  Co.  v.  McKinley,  33  S.  W.  186, 
17  Ky.  L.  Rep.  1028. 

Louisiana. —  McGinn  v.  McCormick,  100 
La.  396,  33  So.  382;  Thompson  v.  New  Or- 
leans, etc.,  R.  Co.,  108  La.  52,  32  So.  177. 

Maine. —  Frye  v.  Bath  Gas,  etc.,  Co.,  94  Me. 
17,  46  Atl.  804;  Rhoades  v.  Varney,  91  Me. 
'222,  39  Atl.  552;  Mayhew  v.  Sullivan  Min. 
Co.,  76  Me.  100;  Shanny  v.  Androscoggin 
Mills,  66  Me.  420 ;  Buzzell  v.  Laconia  Mfg.  Co., 
48  Me.  113,  77  Am.  Dec.  212. 

Maryland. —  National  Enameling,  etc.,  Co. 
V.  Brady,  93  Md.  646,  49  Atl.  845 ;  Pikesville, 
etc.,  R.  Co.  V.  State,  88  Md.  563,  42  Atl.  214. 

Massachusetts. —  Mahoney  v.  Bay  State 
Pink  Granite  Co.,  184  Mass.  287,  68  N.  E. 
234;  Bourbonnais  v.  West  Boylston  Mfg.  Co., 
184  Mass.  250,  68  N.  E.  232;  Boucher  v.  Robe- 
son Mills,  182  Mass.  500,  65  N.  E.  819; 
Pierce  v.  Arnold  Print  Works,  182  Mass.  260, 
65  N.  E.  368 ;  Boyle  v.  Columbian  Fire  Proof- 
ing Co.,  182  Mass.  93,  64  N.  E.  726;  Slattery 
V.  Walker,  etc.,  Mfg.  Co.,  179  Mass.  307,  60 
N.  E.  782;  McMahon  v.  McHale,  174  Mass. 
320,  54  N.  E.  854;  Dean  v.  Smith,  169  Mass. 
569,  48  N.  E.  619;  Donahue  v.  Drown,  154 
Mass.  21,  27  N.  E.  675. 

Michigan. —  Corbett  v.  American  Screen 
Door  Co.,  133  Mich.  669,  95  N.  W.  737 ;  Chil- 
son  V.  Lansing  Wagon  Works,  128  Mich.  43, 
87  N.  W.  79. 

Minnesota. —  Attix  v.  Minnesota  Sandstone 
Co.,  85  Minn.  142,  88  N.  W.  436 ;  Steen  v.  St. 
Paul,  etc.,  R.  Co.,  37  Minn.  310,  34  N.  W.  113. 

Mississippi. —  Bradford  v.  Tavlor,  85  Miss. 
409,  37  So.  812. 

Missouri. —  Cole  v.  St.  Louis  Transit  Co., 
183  Mo.  81,  81  S.  W.  1138;  Lore  v.  American 
Mfg.  Co.,  160  Mo.  608,  61  S.  W.  678;  Studen- 
roth  V.  Hammond  Packing  Co.,  106  Mo.  App. 
480,  81  S.  W.  487;  Hester  v.  Jacob  Dodd 
Packing  Co.,  95  Mo.  App.  16,  75  Pac.  695; 
Na!=^h  V.  Dowling,  93  Mo.  App.  156;  Zellars 
V.  Missouri  Water,  etc.,  Co.,  92  Mo.  App.  107. 

Nebraska. — New  Omaha  Thompson-Houston 
Electric  Light  Co.  v.  Dent,  68  Nebr.  668,  94 
N.  W.  810,  103  N.  W.  1091;  O'Neill  v.  Chi- 
cago, etc.,  R.  Co.,  62  Nebr.  358,  86  N.  W. 
1098. 

New  Hampshire. —  Thomas  v.  Exeter,  etc., 
R.  Co.,  73  N.  H.  1,  58  Atl.  838. 

New  Jersey. —  Christensen  v.  Lambert,  G7 
N.  J.  L.  341,  51  Atl.  702  [affirming  66  N.  J.  L. 
531,  49  Atl.  577]. 

NeiD  York. —  Goodrich  v.  New  York  Cent., 
etc.,  R.  Co.,  116  N.  Y.  398,  22  N.  E.  397,  15 
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Am.  St.  Rep.  410,  5  L.  R.  A.  750;  Crispin  r. 
Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521;  Win- 
gert  V.  Krakauer,  76  N.  Y.  App.  Div.  34,  78 
N.  Y.  Suppl.  664;  Riker  v.  New  York,  etc., 
R.  Co.,  64  N.  Y.  App.  Div.  357,  72  N.  Y. 
Suppl.  168;  Thompson  v.  Gary  Mfg.  Co.,  62 
N.  Y.  App.  Div.  279,  70  N.  Y.  Suppl.  1086; 
Pursley  v.  Edgemoor  Bridge  Works,  56  N.  Y. 
App.  Div.  71,  67  N.  Y.  Suppl.  719;  Hines  v. 
New  York  Cent.,  etc.,  R.  Co.,  78  Hun  239,  28 
N.  Y.  Suppl.  829;  Knisley  v.  Pratt,  75  Hun 
323,  26  N.  Y.  Suppl.  1010;  Lofrano  v.  New 
York,  etc.,  Water  Co.,  55  Hun  452,  8  N.  Y. 
Suppl.  717. 

Ohio. —  Pittsburg,  etc.,  R.  Co.  v.  Stone,  24 
Ohio  Cir.  Ct.  192. 

Oregon. — Conlon  v.  Oregon  Short  Line,  etc., 
R.  Co.,  23  Oreg.  499,  32  Pac.  397 ;  Carlson  v. 
Oregon  Short  Line,  etc.,  R.  Co.,  21  Oreg.  450, 

28  Pac.  497. 

Pennsylvania. —  Doyle  v.  Pittsburg  Waste 
Co.,  204  Pa.  St.  618,  54  Atl.  363;  Johnson  v. 
Bruner,  61  Pa.  St.  58,  100  Am.  Dec.  613  [re- 
versing 6  Phila.  554]. 

South  Carolina. —  Hyland  v.  Southern  Bell 
Tel.,  etc.,  Co.,  70  S.  C.  315,  49  S.  E.  879. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  El- 
liott, 1  Coldw.  611,  78  Am.  Dec.  506.  And 
see  Nashville,  etc.,  R.  Co.  v.  Carroll,  6  Heisk. 
347. 

Texas. —  Southern  Pac.  R.  Co.  v.  Aylward, 
79  Tex.  675,  15  S.  W.  697 ;  San  Antonio  Foun- 
dry Co.  V.  Drish,  (Civ.  App.  1905)  85  S.  W. 
440;  Galveston,  etc.,  R.  Co.  v.  Manns,  (Civ. 
App.  1904)  84  S.  W.  254;  Gulf,  etc.,  R.  Co. 
V.  Whisenhunt,  (Civ.  App.  1904)  81  S.  W. 
332 ;  Missouri,  etc.,  R.  Co.  v.  Walden.  27  Tex. 
Civ.  App.  567,  66  S.  W.  584;  Delavergne  Re- 
frigerating Mach.  Co.  V.  Stahl,  24  Tex.  Civ. 
App.  471,  60  S.  W.  319;  Smith  r.  Gulf,  etc.. 
R.  Co.,  (Civ.  App.  1901)  65  S.  W.  83;  San 
Antonio,  etc.,  R.  Co.  v.  Engelhorn,  24  Tex. 
Civ.  App.  324,  62  S.  W.  561,  65  S.  W.  68; 
Missouri,  etc.,  R.  Co.  v.  Hamilton,  (Civ.  App. 
1895)  30  S.  W.  679. 

Utah. —  Garity  v.  Bullion-Beck,  etc.,  Min. 
Co.,  27  Utah  534,  76  Pac.  556;  Hill  v.  South- 
ern Pac.  Co.,  23  Utah  94,  63  Pac.  814;  Pid- 
cock  V.  Union  Pac.  R.  Co.,  5  Utah  612,  19  Pac, 
191,  1  L.  R.  A.  131. 

Va>rmont. —  Houston  v.  Brush,  66  Vt.  331, 

29  Atl.  380.  And  see  Davis  v.  Central  Ver- 
mont R.  Co.,  55  Vt.  84,  45  Am.  Rep.  590. 

Washington. —  Goldthorpe  v.  Clark-Nicker- 
son  Lumber  Co.,  31  Wash.  467,  71  Pac.  1091. 

Wisconsin. —  Curtis  v.  Chicago,  etc.,  R.  Co., 
95  Wis.  460,  70  N.  W.  665;  Paine  v.  Eastern 
R.  Co.,  91  Wis.  340,  64  N.  W.  1005;  Promer 
V.  Milwaukee,  etc.,  R.  Co.,  90  Wis.  215,  63 
N.  W.  90,  48  Am.  St.  Rep.  905;  Coif  v.  Chi- 
cago, etc.,  R.  Co.,  87  Wis.  273,  58  N.  W. 
408. 

United  States. —  Swensen  v.  Bender,  114 
Fed.  1,  51  C.  C.  A.  627;  Grace,  etc.,  Co.  v. 
Kennedy,  99  Fed.  679,  40  C.  C.  A.  69;  La- 
fourche Packet  Co.  v.  Henderson,  94  Fed.  871, 
36  C.  C.  A.  519. 

England.— Smith  v.  Baker,  [1891]  A.  C. 
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repair,™  and  neither  does  it  apply  where  he  is  injured  while  making  an  unsafe 
place  safe."^^ 

(ii)  Eepresentations  or  Assurances  of  Master?'^  A  servant  has  the 
right  to  rely  upon  the  representations  and  assurances  of  the  master,  or  his  vice- 
principal,  as  to  the  absence  of,  or  precautions  against,  danger,'^^  unless  the  danger 
is  obvious  and  imminent."^ 

(ill)  Selection  of  Eellow  Servants.  A  servant  is  entitled  to  assume  that 
the  master  has  exercised  due  care  and  diligence  in  the  selection  and  retention  of 
reasonably  competent  and  careful  servants.''^ 

2.  Defective   or   Dangerous   Tools,  Machinery,  Appliances,  or  Places"^  

a.  Buildings  op  Places  For  Work.  A  servant  does  not  assume  the  risk  of  acci- 
dent and  injury  due  to  the  failure  of  the  master  to  exercise  reasonable  care  in 
furnishing  him  with  a  reasonably  safe  place  to  do  his  work,  but  he  does  assume 
all  risks  which  are  necessarily  incident  to  his  employment,  or  which  are  obvious 
or  known  to  him.''" 


325,  55  J.  p.  660,  60  L.  J.  Q.  B.  683,  65  L.  T. 
Rep.  N.  S.  467,  40  Wkly.  Rep.  392. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  538,  550. 

70.  Drum  v.  New  England  Cotton  Yarn 
Co.,  180  Mass.  113,  61  N.  E.  812. 

71.  Kanz  v.  Page,  168  Mass.  217,  46  N.  E. 
620. 

72.  After  complaint  to  master  see  infra, 
IV,  E,  5,  g,  (II),  (B),  (4). 

73.  Georgia. —  Cheeney  v.  Ocean  Steamshio 
Co.,  92  Ga.'  726,  19  S.  E.  33,  44  Am.  St.  Rep. 
113. 

Illinois. — Barnett,  etc.,  Co.  v.  Schlapka,  110 
111.  App.  672  [affirmed  in  208  111.  426,  70 
N.  E.  343] ;  Chicago,  etc..  Coal  Co.  v.  Moran, 
110  111.  App.  6G4  [affirmed  in  210  111.  9,  71 
N.  E.  38]. 

Kentucky. —  Dryden  v.  H.  E.  Pogue  Distil- 
lery Co.,  82  S.  W.  262,  26  Ky.  L.  Rep.  528. 

Michigan. —  Burnside  v.  Novelty  Mfg.  Co., 
121  Mich.  115,  79  N.  W.  1108. 

Missouri. —  Durest  v.  St.  Louis  Stamping 
Co.,  163  Mo.  607,  63  S.  W.  827 ;  Carter  v. 
Saldwin,  107  Mo.  App.  217,  81  S.  W.  204. 

Neiv  York.— Daley  v.  Schaaf,  28  Hun  314. 

O/iio.— Toledo  St.  R.  Co.  v.  Mammet,  13 
Ohio  Cir.  Ct.  591,  6  Ohio  Cir.  Dec.  244. 

Pennsylvania. —  Levy  v.  Rosenblatt,  21  Pa. 
Super.  Ct.  543. 

Rhode  Island.  —  Pintorelli  v.  Horton,  22 
R.  I.  374,  48  Atl.  142. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  548. 

74.  Toomey  v.  Eureka  Iron,  etc..  Works,  89 
Mich.  249,  50  N.  W.  850. 

75.  Delaivare. —  Giordano  v.  Brandywine 
Granite  Co.,  3  Pennew.  423,  52  Atl.  332. 

Illinois. —  U.  S.  Rolling-stock  Co.  v.  Wilder, 
116  111.  100,  5  N.  E.  92. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Beattv, 
13  Ind.  App.  604,  40  N.  E.  753,  42  N.  E.  284; 
Chicago,  etc.,  R.  Co.  v.  Champion,  9  Ind,  App. 
510,  36  N.  E.  221,  37  N.  E.  21,  53  Am.  St. 
Rep.  357. 

Texas. —  B.  Lantry  Sons  v.  Ix)wrie,  (Civ. 
App.  1900)  58  S.  W.  837. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Mares,  123  U.  S.  710,  8  S.  Ct.  321,  31  L.  ed. 
296. 

[75] 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  549. 

76.  Compliance  with  commands  see  infra, 
IV,  E,  8. 

Concurrent  negligence  of  master  see  infra, 

IV,  E,  10. 

Conditions  arising  after  commencement  of 
employment  see  supra,  IV,  E,  11,  b. 

Contributory  negligence  see  infra,  IV,  F, 
4,  a. 

Inexperienced  or  youthful  employee  see  in- 
fra, IV,  E,  7,  b. 

Knowledge  by  servant  of  defect  or  danger 
see  infra,  IV,  E,  5. 

Negligence  of  fellow  servants  see  infra,  IV, 
G,  4,  a,  ( III ) . 

Notice  or  complaint  to  master  and  promise 
to  remedy  defects  see  infra,  IV,  E,  5,  g,  ( ii ) . 

Obvious  or  latent  defects  or  dangers  see 
infra,  IV,  E,  6. 

Reliance  on  care  of  master  see  supra,  IV,  E, 
1,  d. 

Risks  outside  scope  of  employment  see  in- 
fra, IV,  E,  9. 

77.  Arkansas. —  Brinkley  Car  Works,  etc., 
Co.  V.  Lewis,  68  Ark.  316,  57  S.  W.  1108; 
Emma  Cotton  Seed  Oil  Co.  v.  Hale,  56  Ark. 
232,  19  S.  W.  600. 

Colorado. —  McKean  v.  Colorado  Fuel,  etc., 
Co.,  18  Colo.  App.  285,  71  Pac.  425. 

Illinois.— Browne  v.  Siegel,  191  111.  226,  60 
N.  E.  815  [affirming  90  111.  App.  49]  ;  O'Don- 
nell  V.  Armour  Curled  Hair  Works,  111  HI. 
App.  516;  Ewald  v.  Michigan  Cent.  R.  Co., 
107  111.  App.  294. 

Indiana. —  Thompson  v.  Citizens'  St.  R.  Co., 
152  Ind.  461,  53  N.  E.  462;  Island  Coal  Co.  v. 
Greenwood,  151  Ind.  476,  50  N.  E.  36. 

Kentucky. —  Wilson  v.  Chess,  etc.,  Co.,  117 
Ky.  567,  78  S.  W.  453,  25  Ky.  L.  Rep.  1055. 

Massachusetts. —  Gillette  v.  General  Elec- 
tric Co.,  187  Mass.  1,  72  N.  E.  255 ;  Donovan 

V.  American  Linen  Co.,  180  Mass.  127,  61 
N.  E.  808;  Mclsaac  v.  Northampton  Electric 
Lighting  Co.,  172  Mass.  89,  51  N.  E.  524,  70 
Am.  St.  Rep.  244;  Murphy  v.  American  Rub- 
ber Co.,  159  Mass.  266,  34  N.  E.  268 ;  Moul- 
ton  V.  Gage,  138  Mass.  390. 

Michigan. —  Balle  v.  Detroit  Leather  Co., 
73  Mich.  158,  41  N.  W.  216. 

[IV,  E,  2,  a] 
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b.  Machinery  and  Appliances.  Subject  to  the  rule  that  he  does  not  assume 
risks  created  by  reason  of  the  master's  negUgence,'^^  a  servant  cannot  recover  for 
injuries  resulting  from  defective  or  dangerous  machinery  or  appliances,  where 
the  risks  are  incident  to  the  employment,  or  are  known,  or  ought  to  be  known, 
by  himJ^ 


Missouri. —  Eoberts  v.  Missouri,  etc..  Tel. 
Co.,  166  Mo.  370,  66  S.  W.  155. 

Wew  Jersey. —  Conway  v.  Furst,  57  N.  J.  L. 
645,  32  Atl.  380. 

Neio  York. —  Grant  v.  National  R.  Sprintr 
Co.,  86  N.  Y.  App.  Div.  593,  83  N.  Y.  Suppi! 
1021 ;  Willdigg  v.  Knox,  80  N.  Y.  App.  Div. 
390,  80  N.  Y.  Suppl.  1018;  O'Connall  v. 
Thompson-Starrett  Co.,  72  N.  Y.  App.  Div. 
47,  76  N.  Y.  Suppl.  296;  O'Sullivan  v.  Flynn, 
67  N.  Y.  App.  Div.  516,  73  N.  Y.  Suppl.  1108; 
Dorney  v.  O'Neill,  34  N.  Y.  App.  Div.  497,  54 
N.  Y.  Suppl.  235 ;  Reinig  v.  Broadway  R.  Co., 
49  Hun  269,  1  N.  Y.  Suppl.  907;  Clark  v. 
Barnes,  37  Hun  389 ;  Huda  v.  American 
Glucose  Co.,  13  Misc.  657,  34  N.  Y.  Suppl. 
931. 

Pennsylvania. —  Fricker  v.  Penn  Bridge  Co., 
197  Pa.  St.  442,  47  Atl.  354;  Moore  v.  Penn- 
sylvania R.  Co.,  167  Pa.  St.  495,  31  Atl.  734. 

Tennessee. —  Ferguson  v.  Phoenix  Cotton 
Mills,  106  Tenn.  236,  61  S.  W.  53. 

Utah. — Christienson  v.  Rio  Grande  Western 
R.  Co.,  27  Utah  132,  74  Pac.  876,  101  Am.  St. 
Rep.  945. 

Wisconsin. —  Bormann  v.  Milwaukee,  93 
Wis.  522,  67  N.  W.  924,  33  L.  R.  A.  652; 
Golf  V.  Chippewa  River,  etc.,  R.  Co.,  86  Wis. 
237,  56  N.  W.  465. 

United  States. —  Crawford  v.  American 
Steel,  etc.,  Co.,  123  Fed.  275,  59  C.  C.  A. 
293;  Moon- Anchor  Consol.  Gold  Mines  v.  Hop- 
kins, 111  Fed.  298,  49  C.  C.  A.  347;  Yager  v. 
Receivers,  88  Fed.  773. 

Canada.  —  Dugal  v.  Peoples  Bank,  34 
N.  Brunsw.  581. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  551. 

Risk  incident  to  making  alterations  in  place 
of  work  assumed  see  Rooney  v.  Carson,  161 
Pa.  St.  26,  28  Atl.  996. 

A  servant  may  assume  the  construction  of 
the  place  in  which,  or  provide  the  tools  with 
which,  he  works,  and  if  he  does  so  his  master 
is  relieved  from  that  duty  and  liability  for 
injuries  to  him  caused  by  defects  therein. 
Donovan  v.  Harlan,  etc.,  Co.,  2  Pennew.  (Del.) 
190,  44  Atl.  619. 

Ways  and  passages  on  premises. —  Servant 
using  ways  not  built  by,  or  under  control 
of,  master  assumes  risk  (Campbell  v.  Mullen, 
60  111.  App,  497)  ;  using  passag3  other  than 
safe  and  proper  one  constructed  by  master 
assumes  risk  (Gillette  v.  General  Electric  Co., 
187  Mass.  1,  72  N.  E.  255)  ;  and  even  though 
proper  means  of  egress  be  barred  he  assumes 
risk  from  negligent  use  of  others  (Gibbons  v. 
British,  etc.,  Steam  Nav.  Co.,  175  Mass.  212, 
55  N.  E.  987). 

Means  of  ingress  and  egress. —  Adequate 
means  being  supplied  by  master  to  provide 
escape  in  case  of  fire,  servant  assumes  risk  of 
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situation  occasioned  by  known  nature  of  busi- 
ness requiring  windows  to  be  closed.  Huda  v. 
American  Glucose  Co.,  13  Misc.  (N.  Y. )  657, 
34  N.  Y.  Suppl.  931. 

Contrivances  constructed  by  workmen. — 
The  rule  charging  the  master  with  liability 
for  defects  in  premises  and  appliances  does 
not  apply  when  the  same  are  not  furnished 
by  the  master  or  by  his  direction  or  which 
he  is  not  charged  by  law  to  provide.  McKean 
V.  Colorado  Fuel,  etc.,  Co.,  18  Colo.  App.  285, 
71  Pac.  425. 

Failure  to  light  premises. —  The  servant  as- 
sumes transitory  risks  caused  by  darkness  of 
a  passageway  with  which  he  is  acquainted. 
Donovan  v.  American  Linen  Co.,  180  Mass. 
127,  61  N.  E.  808.  So  he  assumes  risks  in- 
cident to  knowledge  that  the  premises  are 
not  lighted  and  his  own  want  of  care  in  not 
procuring  sufficient  light.  Willdigg  v.  Knox, 
80  N.  Y.  App.  Div.  390,  80  N.  Y.  Suppl.  1018. 
Extinguishment  of  lights  usually  kept  burn- 
ing must  be  shown  to  be  due  to  the  fault  of 
the  master,  otherwise  servant  assumes  risk 
from  accident  occasioned  thereby.  Dorney  v. 
O'Neill,  34  N.  Y.  App.  Div.  497,  54  N.  Y. 
Suppl.  235. 

Risks  from  means  employed. —  Servant  as- 
sumes risks  from  means  employed  in  carrying 
out  master's  order  to  perform  work.  O'Sul- 
livan V.  Flynn,  67  N.  Y.  App.  Div.  516,  73 
N.  Y.  Suppl.  1108. 

78.  See  IV,  E,  10. 

Primary  liability  of  master. —  The  risk  of 
injury  to  a  servant  from  defective  machinery 
is  primarily  on  the  master,  and  remains  on 
him  unless  the  servant  voluntarily  assumes 
it.  Dempsey  v.  Sawyer,  95  Me.  295,  49  Atl. 
1035. 

79.  DeloAoare. —  Quinn  i\  Johnson  Forge 
Co.,  9  Houst.  338,  32  Atl.  858. 

Georgia. —  Reid  v.  Central  R.,  etc.,  Co.,  81 
Ga.  694,  8  S.  E.  629. 

Illinois. —  Deering  Harvester  Co.  v.  Heffer- 
man,  107  HI,  App.  636;  Peoria  Gen.  Electric 
Co.  V.  Gallagher,  68  111.  App.  248;  Litchfield 
Car,  etc.,  Co.  v.  Romine,  39  111.  App.  642. 

Kentucky. —  Chicago  Veneer  Co.  v.  Walden, 
(1904)  82  ' S.  W.  294. 

Maine. —  Moore  v.  Stetson,  96  Me.  197,  52 
Atl.  767;  Dempsey  v.  Sawyer,  95  Me.  295,  49 
Atl.  1035 ;  Demers  v.  Deering,  93  Me.  272,  44 
Atl.  922. 

Maryland.— \NoodL  v.  Heiges,  83  Md.  257, 
34  Atl.  872;  Michael  v.  Stanley,  75  Md.  464, 
23  Atl.  1094;  Yates  v.  McCullough  Iron  Co., 
69  Md.  370,  16  Atl.  280. 

Massachusetts. —  Archambault  V.  Archam- 
bault,  184  Mass.  274,  68  N.  E.  199;  Lodi  v. 
Maloney,  184  Mass.  240,  68  N.  E.  229;  Mc- 
Auliffe  r.  Gale,  180  Mass.  361,  62  N.  E.  269 ; 
Kenney  r.  Hingham  Cordage  Co.,  168  Mass. 
278,  47  N.  E.  117;  Daigle  v.  Lawrence  Mfg.. 
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e.  Mining"  and  Excavating".  A  servant  assumes  the  ordinary  and  usual  risks 
incident  to  mining  or  excavating,  the  existence  of  which  are,  or  ought  to  be,  known 
to  him.^ 


Co..  159  Mass.  378,  34  N.  E.  458;  Murphy 
American  Rubber  Co.,  159  Mass.  266,  34  N.  E. 
263. 

Michigan. — Lockwood  v.  Tennant,  137  Mich. 
305,  100  N.  W.  562;  Taylor  v.  Withington, 
etc.,  Mfg.  Co.,  136  Mich.  652,  99  N.  W.  873; 
Kupkofski  V.  John  S.  ispiegel  Co.,  135  Mich. 
7,  97  N.  W.  48;  Rando  v.  Detroit  Screw 
Works,  134  Mich.  343,  96  N.  W.  454;  Fischer 
V.  Goldie,  132  Mich.  574,  94  N.  W.  5;  Cronin 
V.  Russel  Wheel,  etc.,  Co.,  132  Mich.  500,  93 
N.  W.  1070;  Leppala  v.  Cleveland  Iron-Min. 
Co.,  122  Mich.  633,  81  N.  W.  553;  Swoboda 
V.  Ward,  4C  Mich.  420. 

Minnesota. — Gittens  v.  William  Porten  Co., 
90  Minn.  512,  97  N.  W.  378;  Perras  v.  Booth, 
82  ]\Iinn.  191,  84  N.  W.  739,  85  N.  W.  179; 
Soutar  V.  Minneapolis  International  Electric 
Co.,  68  Minn.  18,  70  N.  W.  796;  Hess  v. 
Adamant  Mfg.  Co.,  66  Minn.  79,  68  N.  W. 
774 ;  Olmschied  v.  Nelson-Tenney  Lumber  Co., 
66  Minn.  61,  68  N.  W.  605;  Greene  v.  Min- 
neapolis, etc.,  R.  Co.,  31  Minn.  248,  17  N.  W. 
378,  47  Am.  Rep.  785. 

Missouri. —  Mathis  v.  Kansas  City  Stock- 
yards Co.,  185  Mo.  434,  84  S.  W.  66;  Stagg 
V.  Edward  Western  Tea,  etc.,  Co.,  169  Mo. 
489,  69  S.  W.  391;  Glover  v.  Kansas  City 
Bolt,  etc.,  Co.,  153  Mo.  327,  55  S.  W.  88; 
Glover  v.  Meinrath,  133  Mo.  292,  34  S.  W. 
72. 

New  York. —  Ehrenfried  v.  Lackawanna 
Iron,  etc.,  Co.,  180  N.  Y.  515,  72  N.  E.  1141 
[affirming  89  N.  Y.  App.  Div.  130,  85  N.  Y. 
Suppl.  57] ;  Scheir  v.  Quirin,  177  N.  Y.  568, 
69  N.  E.  1130  [affirming  77  K  Y.  App.  Div. 
624,  78  N.  Y.  Suppl.  956]  ;  Wagner  v.  New 
York,  etc.,  R.  Co.,  93  N.  Y.  App.  Div.  14,  86 
N.  Y.  Suppl.  921 ;  French  v.  Aulls,  72  Hun 
442.  25  N.  Y.  Suppl.  188;  Daly  v.  Alexander 
Smith,  etc.,  Carpet  Co.,  69  Hun  77,  23  N.  Y. 
Suppl.  269. 

Oregon. —  Stone  v.  Oregon  City  Mfg.  Co.,  4 
Oreg.  52. 

Pennsylvania. —  Masterson  v.  Eldridge,  208 
Pa.  St.  242,  57  Atl.  515;  Toohey  v.  Equitable 
Gas  Co.,  179  Pa.  St.  437,  36  Atl.  314;  Woj- 
ciechowski  v.  Spreckels'  Sugar  Refining  Co., 
177  Pa.  St.  57,  35  Atl.  596;  Shaffer  v.  Haish, 
110  Pa.  St.  575,  1  Atl.  575;  O'Dowd  v.  Burn- 
ham,  19  Pa.  Super.  Ct.  464. 

Tennessee. —  Record  v.  Chickasaw  Cooper- 
age Co.,  108  Tenn.  657,  69  S.  W.  334. 

Texas. —  H.  S.  Hopkins  Bridge  Co.  v.  Bur- 
nett, 85  Tex.  16,  9  S.  W.  886;  Gulf,  etc.,  R. 
Co.  V.  Johnson,  83  Tex.  628,  19  S.  W.  151; 
Waxahachie  Cotton  Oil  Co.  v.  McLain,  27 
Tex.  Civ.  App.  334,  66  S.  W.  226. 

Utah. —  Konold  v.  Rio  Grande  Western  R. 
Co.,  21  Utah  379,  60  Pac.  1021,  81  Am.  St. 
Rep.  693. 

Washington. —  Brown  v.  Tabor  Mill  Co.,  22 
Wash.  317,  60  Pac.  1126. 

Wisconsin. —  Koepcke  v.  Wisconsin  Bridge, 
etc.,  Co.,  116  Wis.  92,  92  N.  W.  558;  Mc- 


Dougall  V.  Ashland  Sulphite-Fibre  Co.,  97 
Wis.  382,  73  N.  W.  327;  Erdman  v.  Illinois 
Steel  Co.,  95  Wis.  6,  69  N.  W.  993,  60  Am. 
St.  Rep.  66. 

United  States. —  Britton  v.  Central  Union 
Tel.  Co.,  131  Fed.  844,  65  C.  C.  A.  598;  Hunt 
V.  Kile,  98  Fed.  49,  38  C.  C.  A.  641;  Valley 
R.  Co.  V.  Keegan,  87  Fed.  849,  31  C.  C.  A. 
255;  Smith  v.  The  Serapis,  51  Fed.  91,  2 
C.  C.  A.  102;  The  Maharajah,  40  Fed.  784 
[affirmed  in  49  Fed.  Ill,  1  C.  C.  A.  181]. 

See  34  Cent.  Dig.  tit,  "Master  and 
Servant,"  §§  552,  560, 

80,  Colorado. —  Harvey  v.  Mountain  Pride 
Gold  Min,  Co.,  18  Colo.  App.  234,  70  Pac. 
1001. 

Illinois. —  Mattson  v.  Qualey  Constr,  Co., 
90  111.  App.  260;  Coal  Valley  Min.  Co.  v. 
Nelson,  87  111.  App.  180.  Compare  La  Salle 
V.  Kostka,  190  III.  130,  60  N.  E,  72  [affirm- 
ing 92  111,  App.  91],  where  it  was  held  that 
the  danger  from  the  caving-in  of  the  sides  of 
a  sewer  excavation  cannot  be  said,  as  matter 
of  law,  to  be  an  assumed  risk. 

Indiana. —  Island  Coal  Co.  v.  Greenwood, 
151  Ind.  476,  50  N.  E.  36;  Swanson  v.  La- 
fayette, 134  Ind.  625,  33  N,  E.  1033;  Griffin 
V.  Ohio,  etc.,  R.  Co.,  124  Ind.  326,  24  N.  E. 
888;  Smallwood  v.  Bedford  Quarries  Co.,  28 
Ind.  App.  692,  63  N.  E.  869. 

lotua. —  Jacobson  v.  Smith,  123  Iowa  263, 
98  N.  W.  773 ;  McQueeny  v.  Chicago,  etc.,  R. 
Co.,  120  Iowa  522,  94  N.  W.  1124.  Compare 
Cushman  v.  Carbondale  Fuel  Co.,  116  Iowa 
618,  88  N.  W.  817;  Mosgrove  v.  Zimbleman 
Coal  Co.,  110  Iowa  169,  81  N.  W.  227. 

Massachusetts. —  Allard  v.  Hildreth,  173 
Mass.  26,  52  N.  E.  1061;  McCoy  v.  West- 
borough,  172  Mass.  504,  52  N.  E.  1064. 

Michigan. —  Lenderink  v.  Rockford,  135 
Mich.  531,  98  N.  W.  4.  Compare  James  v. 
Emmet  Min.  Co.,  55  Mich.  335,  21  N.  W.  361, 
where  it  was  held  that  the  caving-in  of  a 
mine  was  not  within  the  risks  of  the  em- 
ployment of  a  laborer,  not  a  miner,  employed 
to  work  on  the  surface. 

Minnesota. —  Hill  v.  Winston,  73  Minn.  80, 
75  N.  W.  1030;  Pederson  v.  Rushford,  41 
Minn.  289,  42  N.  W.  1063. 

Missouri. —  Boemer  v.  Central  Land  Co.,  69 
Mo.  App.  001.  Compare  Chambers  v.  Chester, 
172  Mo.  461,  72  S.  W.  904,  holding  that  a 
miner  employed  in  blasting  with  powder  of 
a  certain  explosive  quality  does  not  assume 
the  risk  of  a  substitution,  without  notice  to 
him,  of  a  powder  of  a  higher  explosive  and 
more  dangerous  character. 

Neio  Mexico. —  Cerrillos  Coal  R.  Co.  V. 
Deserant,  9  N.  M.  49,  49  Pac.  807. 

New  York. —  Litchfield  v.  Buffalo,  etc.,  R. 
Co.,  73  N.  Y.  App.  Div.  1,  76  N.  Y.  Suppl. 
80;  Sharpsteen  v.  Livonia  Salt,  etc.,  Co.,  3 
N.  Y.  App.  Div.  144,  38  N.  Y.  Suppl.  49. 
Compare  Di  Vito  v.  Crage,  35  N.  Y.  App.  Div. 
155,  55  N.  Y.  Suppl.  64,  where  it  was  held 
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d.  Shipping.  The  ordinary  risks  incident  to  employment  on  or  about  a  sliip, 
the  existence  of  which  are,  or  should  be  known,  to  him,  are  assumed  by  a 
servant,^^  but  not  such  as  result  from  the  master's  negligence. 

3.  Dangerous  Operations  and  Methods  of  Work^^  —  a.  In  General.  The  fact 
that  tlie  work  in  which  he  is  engaged  or  the  methods  of  work  in  use  are  of  a 
peculiarly  hazardous  character  does  not  affect  the  rule  as  to  tlie  assumption  of 
incidental  or  obvious  risks  by  a  servant ;     notwithstanding  the  fact  that  the 


that  a  laborer  working  in  an  excavation  in 
the  side  of  a  bluff  does  not  assume  the  risk 
of  injury  from  the  rolling  down  of  stones 
thrown  out  in  the  process  of  blasting  for 
such  excavation,  and  allowed  by  the  master 
to  remain  on  the  rock  above. 

Pennsylvania. —  McKinzie  v.  Philadelphia, 
8  Pa.  Co.  Ct.  293. 

Tennessee. —  Heald  v.  Wallace,  109  Tenn. 
346,  71  S.  W.  80;  Coal  Creek  Min.  Co.  v. 
Davis,  90  Tenn.  711,  18  S.  W.  387. 

Texas.— Ft.  Worth  Stock  Yards  Co.  v. 
Whittenburg,  34  Tex.  Civ.  App.  163,  78  S.  W. 
363. 

Utah. —  Christienson  v.  Pio  Grande  West- 
ern P.  Co.,  27  Utah  132,  74  Pac.  876,  101 
Am.  St.  Pep.  945 ;  Anderson  v.  Daly  Min.  Co., 
16  Utah  28,  50  Pac.  815.  Compare  Faulkner 
V.  Mammoth  Min.  Co.,  23  Utah  437,  66  Pac. 
799,  in  which  it  was  held  that  where  a  miner 
was  making  excavations  preparatory  to  the 
placing  of  supporting  timbers  by  other  work- 
men, he  was  not  engaged  in  making  a  dan- 
gerous place  safe,  so  as  to  work  an  assump- 
tion of  risk. 

Virginia. —  Pussell  Creek  Coal  Co.  v.  Wells, 
96  Va.  416,  31  S.  E.  614;  Pobinson  v.  Din- 
inny,  96  Va.  41,  30  S.  E.  442. 

Washington. —  See  Czarecki  v.  Seattle,  etc., 
Nav.  Co.,  30  Wash.  288,  70  Pac.  750.  Com- 
pare McMillan  v.  North  Star  Min.  Co.,  32 
Wash.  579,  73  Pac.  685,  98  Am.  St.  Rep.  908; 
Uren  v.  Golden  Tunnel  Min.  Co.,  24  Wash. 
261,  64  Pac.  174. 

Wisconsin. —  Mielke  v.  Chicago,  etc.,  R.  Co., 
103  Wis.  1,  79  N.  W.  22,  74  Am.  St.  Pep.  834. 
Compare  Mulcairns  v.  Janesville,  67  Wis.  24, 
29  N.  W.  565,  where  it  was  held  that  a  com- 
mon laborer  placed  at  the  bottom  of  a  cistern 
by  his  superintendent  did  not  assume  the  risk 
of  injury  from  the  collapse  of  the  wall  sup- 
porting the  sides  of  the  cistern. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  557. 

81.  Illinois. —  Gunderson  v.  Peterson,  65 
111.  193. 

New  York. —  Hudson  v.  Ocean  Steamship 
Co.,  110  N.  Y.  625,  17  N.  E.  342;  Toohey  v. 
Ocean  Steamship  Co.,  78  N.  Y.  App.  Div.  178, 
79  N.  Y.  Suppl.  567. 

Ohio. —  Memphis,  etc.,  Packet  Co.  v.  Brit- 
ton,  25  Ohio  Cir.  Ct.  153. 

Texas. —  Direct  Nav.  Co.  v.  Anderson,  29 
Tex.  Civ.  App.  65,  69  S.  W.  174. 

United  States. —  The  Esperanza,  133  Fed. 
1015;  Sievers  v.  Eyre,  122  Fed.  734;  Red 
River  Line  v.  Smith,  99  Fed.  520,  39  C.  C.  A. 
620. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  558. 

[IV,  E.  2,  d] 


82.  McCampbell  v.  Cunard  Steamship  Co., 
69  Hun  (N.  Y.)  131,  23  N.  Y.  Suppl.  477; 
Hogan  V.  Hendersen,  2  N.  Y.  St.  119;  Young 
v.  Hahn,  (Tex.  Civ.  App.  1902)  09  S.  W. 
203. 

83.  Compliance  with  commands  see  infra, 
IV,  E,  7,  g,  8. 

Concurrent  negligence  of  master  see  infra, 
IV,  E,  10. 

Contributory  negligence  see  infra,  IV,  F, 
4,  b. 

Knowledge  by  servant  of  defect  or  danger 

see  infra,  IV,  E,  5. 

Negligence  of  fellow  servants  see  infra, 

IV,  G,  4,  a,  (vii). 

Notice  or  complaint  to  master  and  promise 
to  remedy  defect  see  infra,  IV,  E,  5,  g,  (ii), 

(B). 

Obvious  or  latent  danger  see  infra,  IV,  E,  6. 
Reliance  on  care  of  master  see  supra,  IV, 
E,  1,  d. 

Risks  outside  scope  of  employment  see  in- 
fra, IV,  E,  9. 

84.  A  labama. —  Southern  R.  Co.  v.  Guyton, 
122  Ala.  231,  25  So.  34. 

California. —  Yearsley  v.  Sunset  Tel.,  etc., 
Co.,  110  Cal.  236,  42  Pac.  638. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701,  holding 
that  a  servant  cannot  voluntarily  and  know- 
ingly incur  unusual  and  extraordinary  dan- 
gers at  the  risk  of  his  master. 

Georgia. —  Daniel  v.  Forsyth,  106  Ga.  568, 
32  S.  E.  621. 

Illinois. —  Pennsylvania  Co.  v.  Backes,  133 
HI.  255,  24  N.  E.  563;  Illinois  Cent.  R.  Co. 

V.  Swisher,  61  111.  App.  611. 

Indiatm. —  SieA^ers  v.  Peters  Box,  etc.,  Co., 
151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399; 
Myers  v.  W.  C.  De  Pauw  Co.,  138  Ind.  590, 
38  N.  E.  37. 

Iowa. —  Branco  v.  Illinois  Cent.  R.  Co.,  119 
Iowa  211,  93  N.  W.  97;  Beckman  v.  Con- 
soldiated  Coal  Co.,  90  Iowa  252,  57  N.  W. 
889. 

Kentucky. —  Chesapeake,  etc.,  R.  Co,  v.  Mc- 
Dowell, 24  S.  W.  607,  16  Ky.  L.  Rep.  1. 

Maine. — •  Cunningham  v.  Bath  Iron  Works, 
92  Me.  501,  43  Atl.  106. 

Massachusetts. —  Lvons  v.  Boston  Towage, 
etc.,  Co.,  163  Mass.  158,  39  N.  E.  800;  Gold- 
thwait  V.  Haverhill,  etc.,  St.  R.  Co.,  160  Mass. 
554,  36  N.  E.  486,  holding  that  the  mere  fact 
that  the  servant  does  not  know  of  the  exact 
time  of  performance  of  an  act  making  his 
position  more  dangerous  will  not  aid  him 
where  he  knows  that  the  act  is  to  be  per- 
formed) ;  Flynn  v.  Campbell,  160  Mass.  128, 
35  N.  E.  453. 

Michigan. —  Welch  v.  Brainard,  108  Mich. 
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service  is  a  dangerous  one,  this  adds  nothing  to  the  liability  of  the  master  for 
injuries  resulting  from  the  nature  and  ordinary  incidents  of  the  undertaking;^^ 
and  where  there  are  two  or  more  ways  in  which  a  servant  may  perform  his  duties 
and  he  voluntarily  chooses  an  unusual  or  more  hazardous  method,  knowing  it  to 
be  such,  he  does  so  at  his  own  risk.^^  The  voluntary  choice  of  an  unusual  or 
more  dangerous  method  of  work  by  the  servant  is  scarcely  distinguished  from 
contributory  negligence,  and  is  so  regarded  in  many  decisions.^^ 

b.  Operation  of  Railroads  —  (i)  General.  Upon  entering  the  service  of 
a  railroad  company  a  servant  assumes  the  usual  and  ordinary  risks  incident  to  his 
employment  and  the  methods  of  work  adopted,  so  far  as  such  risks  are  known  to 
him,  or  will  be  known  by  the  exercise  of  ordinary  and  reasonable  care      but  he 


38,  G5  X.  W.  067 ;  Burke  v.  Parker,  107  Mich. 
88,  64  N.  W.  1065;  Kean  i'.  Detroit  Copper, 
etc.,  Rolling-Mills,  66  Mich.  277,  33  N.  W. 
395,  11  Am.  St.  Rep.  492. 

Minnesota. —  Hjelm  v.  Western  Granite 
Contracting  Co.,  94  Minn.  169,  102  N.  W.  384; 
Smith  V.  Tromanhauser,  63  Minn.  98,  65 
N.  W.  144. 

Missouri. —  Bradley  v.  Chicago,  etc.,  R.  Co., 
138  Mo.  293,  39  S.  W.  763;  Cagney  v.  Han- 
nibal, etc.,  R.  Co.,  69  Mo.  416;  McKee  v. 
Chicago,  etc.,  R.  Co.,  96  Mo.  App.  671,  70 
S.  W.  922. 

Nebraska. —  Dehning  v.  Detroit  Bridge,  etc., 
Works,  46  Nebr.  556,  65  N.  W.  186. 

New  Hampshire. —  See  Lintott  v.  Nashua 
Iron,  etc.,  Works,  68  N.  H.  628,  44  Atl.  98. 

Kew  Jersey. —  Smith  v.  Oxford  Iron  Co., 
42  N.  J.  L.  467. 

ISew  York. — Hutchinson  v.  Parker,  39  N.  Y. 
App.  Div.  133,  57  N.  Y.  Suppl.  168,-  58  N.  Y. 
Suppl.  190;  Crowe  v.  New  York  Cent.,  etc., 
R.  Co.,  70  Hun  37,  23  N.  Y.  Suppl.  1100; 
Thorn  v.  New  York  City  Ice  Co.,  46  Hun 
497. 

North  Carolina. —  Smith  v.  Wilmington, 
etc.,  R.  Co.,  129  N.  C.  173,  39  S.  E.  805, 
85  Am.  St.  Rep.  740. 

Oklahoma. —  Chaddick  v.  Lindsay,  5  Okla. 
616,  49  Pac.  940,  by  reason  of  insufficient 
accommodations. 

Oregon. —  BrowTi  v.  Oregon  Lumber  Co.,  24 
Oreg.  315,  33  Pac.  557,  increased  risk  from 
change  of  method  of  doing  work. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Johnson,  83 
Tex.  628,  19  S.  W.  151  (through  known  de- 
fects in  machinery)  ;  Watson  v.  Houston,  etc., 
R.  Co.,  58  Tex.  434. 

Utah. —  Anderson  v.  Daly  Min.  Co.,  16 
Utah  28,  50  Pac.  815. 

Washing 1 071. —  Hogele  v.  Wilson,  5  Wash. 
160,  31  Pac.  469. 

Wisconsin. —  Portance  v.  Lehigh  Valley 
Coal  Co.,  101  Wis.  574,  77  N.  W.  875,  70  Am. 
St.  Rep.  932;  Powell  v.  Ashland  Iron,  etc., 
Co.,  98  Wis.  35,  73  N.  W.  573;  Kelley  v. 
Chicago,  etc.,  R.  Co.,  53  Wis.  74,  9  N.  W. 
816. 

United  States. —  Hunt  v.  Kile,  98  Fed.  49, 
38  C.  C.  A.  641 ;  Red  River  Line  v.  Cheatham, 
60  Fed.  517,  9  C.  C.  A.  124. 

England. —  Smith  v.  Baker,  [1891]  A.  C. 
325,  55  J.  P.  660,  60  L.  J.  Q.  B.  683,  65 
L.  T.  Rep.  N.  S.  467.  40  Wkly.  Rep.  392; 
Clarke  v.  Holmes,  7  H.  &  N.  937,  8  Jur.  N.  S. 


992,  31  L.  J.  Exch.  356,  9  L.  T.  Rep.  N.  S. 
178,  10  Wkly.  Rep.  405. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  559. 

85.  Myers  v.  W.  C.  De  Pauw  Co.,  138  Ind. 
590,  3S  N.  E.  37. 

86.  Illinois.—  Foster  v.  Lake  St.  El.  R.  Co., 
108  111.  App.  113;  Illinois  Steel  Co.  v.  Mc- 
Nulty,  105  111.  App.  594 ;  Freak  v.  Potts,  105 
111.  App.  92;  W^abash  R.  Co.  v.  Propst,  92 
111.  App.  485;  Lehman  v.  Bagley,  82  111.  App. 
197;  Chicago,  etc.,  R.  Co.  v.  Goltz,  71  111. 
App.  414;  St.  Louis,  Bolt,  etc.,  Co.  v.  Burke, 
12  HI.  App.  369. 

Louisiana. —  Jenkins  v.  Maginnis  Cotton 
Mills,  51  La.  Ann.  1011,  25  So.  643;  Sauer 
V.  Union  Oil  Co.,  43  La.  Ann.  699,  9  So.  566. 

Massachusetts. —  Henderson  v.  Boynton, 
173  Mass.  217,  53  N.  E.  401;  Thompson  v. 
Norman  Paper  Co.,  169  Mass.  416,  48  N.  E. 
757. 

Michigan. —  Deering  v.  Canfield,  etc.,  Co., 
126  Mich.  373,  85  N.  W.  874;  Davis  v.  De- 
troit, etc.,  R.  Co.,  20  Mich.  105,  4  Am.  Rep. 
364. 

Missouri. —  Hurst  v.  Kansas  City,  etc.,  R. 
Co.,  163  Mo.  309,  63  S.  W.  695,  85  Am.  St. 
Kep.  539;  Herbert  v.  Wiggins  Ferry  Co.,  107 
Mo.  App.  287,  80  S.  W.  978 ;  Palmer  v.  Kin- 
lock  Tel.  Co.,  91  Mo.  App.  106. 

Nebraska. —  Weed  v.  Chicago,  etc.,  R.  Co., 
5  Nebr.  (Unoff.)  623,  99  N.  W.  827. 

Ohio. —  Crawford  v.  New  York,  etc.,  R.  Co., 
23  Ohio  Cir.  Ct.  207. 

Texas. —  Hettich  v.  Hillje,  33  Tex.  Civ.  App. 
571,  77  S.  W.  641. 

Utah. —  Fritz  v.  Salt  Lake,  etc..  Gas,  etc., 
Co.,  18  Utah  493,  56  Pac.  90. 

Wisconsin. —  Larson  v.  Knapp,  etc.,  Co.,  98 
Wis.  178,  73  N.  W.  992. 

United  States. —  Morris  v.  Duluth,  etc.,  R. 
Co.,  108  Fed.  747,  47  C.  C.  A.  661. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  559. 

87.  See  infra,  IV,  F,  4,  a,  (i),  (E),  b,  (i), 

(B). 

88.  A  labama. —  Louisville,  etc.,  R.  Co.  v. 
Smith,  129  Ala.  553,  30  So.  571. 

Arkansas. —  Fordyce  v.  Edwards,  65  Ark. 
98,  44  S.  W.  1034,  risk  incident  to  use  of  de- 
fective engine. 

Colorado. —  Denver  Tramway  Co.  v.  Nesbit, 
22  Colo.  408,  45  Pac.  405. 

Georgia. —  Plunkett  v.  Georgia  Cent.  R. 
Co.,   105   Ga.   203,  30   S.  E.   728  (passing 

[IV,  E,  3,  b,  (I)] 
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does  Dot  assume  risks  arising  from  the  company's  failure  to  perform  the  duties 


through  opening  in  train,  the  cars  of  which 
are  shifting)  ;  East  Tennessee,  etc.,  R.  Co.  v. 
Reynolds,  93  Ga.  570,  20  S.  E.  70. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Barr, 
204  111.  1G3,  08  N.  E.  543  {reversing  107  111. 
App.  Ill];  Chicago,  etc.,  R.  Co.  v.  Ward,  61 
111.  130  (risk  incident  to  removing  defective 
cars  to  repair  shop)  ;  Illinois  Cent.  R.  Co.  v. 
Jewell,  46  III.  99,  92  Am.  Dec.  240  (brake- 
man  assumes  risk  of  defective  brake  under  his 
charge)  ;  Baltimore,  etc.,  R.  Co.  v.  Greer,  103 
111.  App.  448;  Mobile,  etc.,  R.  Co.  v.  Healy, 
100  111.  App.  586  (risk  incident  to  number 
of  tracks  and  switches  in  railroad  yard)  ; 
St.  Louis  Nat.  Stock  Yards  v.  Burns,  97  111. 
App.  175  (risks  incident  to  making  up  and 
moving  of  trains  in  yards)  ;  Pfeiffer  v.  Chi- 
cago, etc.,  R.  Co.,  73  111.  App.  416  (section 
hand  assumes  risks  arising  from  running 
trains  at  high  speed,  without  signals)  ;  Peoria 
etc.,  R.  Co.  V.  Puckett,  52  111.  App.  222; 
Peoria,  etc.,  R.  Co.  v.  Puckett,  42  111.  App. 
642  (risks  incident  to  methods  of  work,  al- 
though a  safer  method  might  have  been 
adopted)  ;  Wabash,  etc.,  R.  Co.  v.  Deardorff, 
14  111.  App.  401;  Chicago,  etc.,  R.  Co.  V. 
Abend,  7  111.  App.  130. 

Indiana. —  Union  Traction  Co,  v.  Buckland, 

34  Ind.  App.  420,  72  N.  E.  158. 

Iowa. —  Branco  v.  Illinois  Cent.  R.  Co.,  119 
Iowa  211,  93  N.  W.  97;  Duree  d.  Chicago,  etc., 
R.  Co.,  118  Iowa  640,  92  N.  W.  890  (risks 
from  sparks  and  cinders  assumed  by  section 
hand)  ;  Martin  v.  Chicago,  etc.,  R.  Co.,  (1901) 
87  N.  W.  654  (risks  from  inclement  weather 
assumed  by  brakeman)  ;  Brown  v.  Chicago, 
etc.,  R.  Co.,  64  Iowa  652,  21  N.  W.  193,  69 
Iowa  161,  28  N.  W.  487. 

Kansas. —  Brown  v.  Chicago,  etc.,  R.  Co., 
59  Kan.  70,  52  Pac.  65. 

Kentucky. —  O'Bannon  v.  Louisville,  etc.,  R. 
Co.,  6  S.  W.  434,  9  Ky.  L.  Rep.  706,  brake- 
man  assumes  risks  from  ice  forming  on  edge 
of  car. 

Maine. —  Coolbroth  v.  Maine  Cent.  R.  Co., 
77  Me.  165. 

Massachusetts. —  Hall  v.  Wakefield,  etc.,  R. 
Co.,  178  Mass.  98,  59  N.  E.  668. 

Michigan. —  Whalen  v.  Michigan  Cent.  R. 
Co.,  114  Mich.  512,  72  N.  W.  323  (unusual 
and  unaccountable  failure  of  air-brakes)  ; 
Fuller  1}.  Lake  Shore,  etc.,  R.  Co.,  108  Mich. 
690,  66  N.  W^  593  (risks  incident  to  operat- 
ing trains  over  cattle-guards)  ;  Piquegno  v. 
Chicago,  etc.,  R.  Co.,  52  Mich.  40,  17  N.  W. 
232,  50  Am.  Rep.  243  (danger  incident  to  ice 
and  snow  near  tracks)  ;  Michigan  Cent.  R. 
Co.  V.  Austin,  40  Mich.  247  (risks  incident 
to  use  of  worn  rails  on  side-tracks). 

Minnesota. —  Kletschka  v.  Minneapolis,  etc., 
R.  Co.,  80  Minn.  238,  83  N.  W.  133;  Lawson 
V.  Truesdale,  60  Minn.  410,  62  N.  W.  546 
(accumulation  of  ice  and  snow  on  tracks  in- 
cident to  employment  in  a  cold  climate)  ; 
Olson  V.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  117, 

35  N.  W.  866  (track  repairer  assumes  risk 
of  trains  approaching  without  notice,  where 
that  is  the  uniform  practice  of  the  company). 

[IV.  E  3.  b,  (I)] 


Mississippi. —  Morehead  v.  Yazoo,  etc.,  R. 
Co.,  84  Miss.  112,  36  So.  151,  danger  incident 
to  walking  on  side-track  rather  than  on  patli 
provided  by  company. 

Missouri. —  Minnier  v.  Sedalia,  etc.,  R.  Co., 
167  Mo.  99,  66  S.  W.  1072;  Winkler  v.  St. 
Louis  Basket,  etc.,  Co.,  137  Mo.  394,  38  S.  W. 
921;  Francis  v.  Kansas  City,  etc.,  R.  Co.,  127 
Mo.  658,  28  S.  \N.  842,  30  S.  W.  129  (risks 
incident  to  boarding  footboard  of  moving 
switch  engine  from  middle  of  track ) . 

Nebraska. —  Union  Stock-Yards  Co.  v.  Good- 
win, 57  Nebr.  138,  77  N.  W.  357,  car  or 
appliance  belonging  to  third  person. 

New  Hampshire. —  Murphy  v.  Grand  Trunk 
R.  Co.,  73  N.  H.  18,  58  Atl.  835;  Young  v. 
Boston,  etc.,  R.  Co.,  69  N.  H.  356,  41  Atl. 
268. 

New  Jersey. —  McGrath  v.  Delaware,  etc., 
R.  Co.,  68  N.  J.  L.  425,  53  Atl.  207. 

New  York. —  Gerstner  v.  New  York  Cent., 
etc.,  R.  Co.,  178  N.  Y.  627,  71  N.  E.  1131 
[affirming  81  N.  Y.  App.  Div.  562,  80  N.  Y. 
Suppl.  1063]  ;  Kilkin  v.  New  York  Cent.,  etc., 
R.  Co.,  177  N.  Y.  566,  69  N.  E.  1125  [affirm- 
ing 76  N.  Y.  App.  Div.  529,  78  N.  Y.  Suppl. 
568]  (brakeman  held  to  have  assumed  risk 
from  snow  and  ice  on  top  of  freight  car)  ; 
Brick  V.  Rochester,  etc.,  R.  Co.,  98  N.  Y.  211 
(risks  incident  to  repair  of  worn-out  road)  ; 
Field  V.  New  York  Cent.,  etc.,  R.  Co.,  86 
N.  Y.  App.  Div.  148,  83  N.  Y.  Suppl.  535 
(risks  incident  to  method  of  operating 
trains)  ;  Bennett  v.  Long  Island  R.  Co.,  21 
N.  Y.  App.  Div.  25,  47  N.  Y.  Suppl.  258 
(risks  incident  to  working  on  construction 
track)  ;  Cole  v.  Rome,  etc.,  R.  Co.,  72 
Hun  467,  25  N.  Y.  Suppl.  276;  Gibson  v. 
Northern  Cent.  R.  Co.,  22  Hun  289  (risks  in- 
cident to  duty  of  moving  and  coupling  de- 
fective cars)  ;  Van  Sickle  v.  Atlantic  Ave. 
R.  Co.,  12  Misc.  217,  33  N.  Y.  Suppl.  265; 
Miller  v.  New  York  Cent.,  etc.,  R.  Co.,  14 
N.  Y.  St.  656. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Knittal, 
33  Ohio  St.  468 ;  Toledo,  etc.,  R.  Co.  v.  Beard, 
20  Ohio  Cir.  Ct.  681,  11  Ohio  Cir.  Dec.  406. 

Oklahoma. —  Chaddick  v.  Lindsay,  5  Okla. 
616,  49  Pac.  940. 

Pennsylvania. —  Simmons  v.  Southern  Trac- 
tion Co.,  207  Pa.  St.  589,  57  Atl.  45,  64  L.  R. 
A.  205;  Nelson  v.  Oil  City  St.  R.  Co.,  207 
Pa.  St.  363,  56  Atl.  933;  Sanker  v.  Penn- 
sylvania R.  Co.,  205  Pa.  St.  609,  55  Atl.  833 
(workmen  repairing  track  near  a  tunnel  as- 
sume the  risk  of  passing  trains)  ;  Titus  v. 
Bradford,  etc.,  R.  Co.,  136  Pa.  St.  618,  20 
Atl.  517,  20  Am.  St.  Rep.  944;  Golwitzer  v. 
Pennsylvania  R.  Co.,  1  Mona.  72;  Palko  v. 
New  Jersey  Cent.  R.  Co.,  9  Kulp  550  (track 
repairer  assumes  risks  of  trains  passing  on 
side  line) . 

South  Carolina. —  Walling  v.  Congaree 
Constr.  Co.,  41  S.  C.  388,  19  S.  E.  723  (as- 
sumption of  risks  incident  to  construction)  ; 
Couch  V.  Charlotte,  etc.,  R.  Co.,  22  S.  C.  557. 

Texas. —  Quill  v.  Houston,  etc.,  R.  Co.,  93 
Tex.  616,  55  S.  W.  1126,  57  S.  W.  948  (risk 
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imposed  upon  it  by  law  for  the  protection  of  its  servants.^^  More  particularly 
the  rule  and  its  qualitication  lias  been  applied  to  the  risks  incident  to  the  despatch 


of  collision  with  live  stock)  ;  Houston,  etc., 
R.  Co.  f.  O'Hare,  64  Tex.  600  (risk  incident 
to  running  defective  engine  to  repair  shop)  ; 
International,  etc.,  R.  Co.  v.  Hester,  64  Tex. 
401;  Missouri  Pac.  R.  Co.  v.  Watts,  63  Tex. 
549;  Gult  etc.,  R.  Co.  v.  Smith,  (Civ.  App. 
1904)  83  S.  W.  719;  Galveston,  etc.,  R.  Co. 
f.  Perry,  36  Tex.  Civ.  App.  414,  82  S.  W. 
343 ;  Parish  v.  Missouri,  etc.,  R.  Co.,  ( Civ. 
App.  1903)  76  S.  W.  234;  Galveston,  etc.,  R. 
Co.  Walker,  (Civ.  App.  1903)  76  S.  W. 
228;  Texas  Cent.  R.  Co.  v.  Bender,  32  Tex. 
Civ.  App.  568,  75  S.  W.  561 ;  St.  Louis,  etc., 
R.  Co.  V.  Austin,  (Civ.  App.  1903)  72  S.  W. 
212;  International,  etc.,  R.  Co.  t\  Cochrane, 
(Civ.  App.  1902)  71  S.  W.  41;  Gulf,  etc.,  R. 
Co.  f.  Williams,  (Civ.  App.  1897)  39  S.  W. 
967;  Missouri,  etc.,  R.  Co.  v.  Thompson,  11 
Tex.  Civ.  App.  658,  33  S.  W.  718. 

'West  Virginia. —  Seldomridge  v.  Chesa- 
peake, etc.,  R.  Co.,  46  W.  Va.  569,  33  S.  E. 
293. 

Wisconsin. —  Kath  v.  Wisconsin  Cent.  R. 
Co.,  121  Wis.  503,  99  N.  W.  217;  Flannagan 
V.  Chicago,  etc.,  R.  Co.,  50  Wis.  462,  7  N.  W. 
337,  risks  incident  to  moving  cars  to  shops 
for  inspection  and  repair. 

United  States. — Williams  v.  Northern  Lum- 
ber Co.,  113  Fed.  382;  West  v.  Southern  Pac. 
Co.,  85  Fed.  392,  29  C.  C.  A.  219;  Bowes  v. 
Hopkins,  84  Fed.  767,  28  C.  C.  A.  524; 
Southern  Pac.  Co.  v.  Johnson,  69  Fed.  559,  16 
C.  C.  A.  317  (risk  incident  to  going  or  run- 
ning aboard  of  engine  to  remedy  some  diffi- 
culty) ;  Gowen  v.  Harley,  56  Fed^  973,  6  C.  C. 
A.  190;  Kresakowski  v.  Northern  Pac.  R.  Co., 
18  Fed.  229,  5  McCrary  528  (risk  of  collision 
assumed  by  servant  riding  to  work  on  pilot 
of  engine ) . 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  554,  555,  561. 

89.  Reliance  on  care  of  master  generally 
see  infra,  IV,  E,  1,  d.  And  see  the  following 
cases  more  particularly  applicable  to  rail- 
roads : 

Alabama. —  Northern  Alabama  R.  Co.  v. 
Shea,  142  Ala.  119,  37  So.  796  (risks  arising 
from  defective  track  condition)  ;  Kansas  Citv, 
etc.,  R.  Co.  V.  Thornhill,  141  Ala.  215,  37  So. 
412  (perils  arising  from  negligent  direc- 
tions) ;  Highland  Ave.,  etc.,  R.  Co.  v.  Miller, 
120  Ala.  535,  24  So.  955. 

California. —  Dolan  v.  Sierra  R.  Co.,  135 
Cal.  435,  67  Pac.  686,  defective  bridge. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
Naylon,  17  Colo.  501,  30  Pac.  249,  31  Am.  St. 
Rep.  335,  risks  incident  to  insufficient  spiking 
of  rails. 

Georgia. —  Middle  Georgia,  etc.,  R.  Co.  v. 
Barnett,  104  Ga.  582,  30  S.  E.  771;  Lawhorn 
V.  Millen,  etc.,  R.  Co.,  97  Ga.  742,  25  S.  E. 
492,  risk  from  running  train  at  dangerous 
and  unusual  speed  over  defective  part  of 
track  not  assumed. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  White,  209 
111.  124.  70  N.  E.  588;  North  Chicago  St.  R. 
Co.  V.  Dudgeon,  184  III.  477,  56  N.  E.  796 


[affirming  83  111.  App.  528]  (stones  piled 
near  track)  ;  Chicago,  etc.,  R.  Co.  v.  Gillison, 
173  111.  264,  50  N.  E.  657,  64  Am.  St.  Rep. 
117  [affirming  72  111.  App.  207]  (risk  of 
separation  of  train  by  reason  of  defective 
draw-bar  not  assumed  by  brakeman)  ;  Terre 
Haute,  etc.,  R.  Co.  v.  V/illiams,  172  111.  379, 
50  N.  E.  116,  64  Am.  St.  Rep.  44  [affirming 
69  111.  App.  392]  ;  Pittsburg,  etc.,  R.  Co.  v. 
Hewitt,  102  111.  App.  428  [affirmed  in  202  111. 
28,  66  N.  E.  829]  ;  Illinois  Cent.  R.  Co.  v. 
Johnson.  95  111.  App.  54  (danger  from  de- 
fective condition  of  freight  car  through  loss 
of  draw-bar  not  a  risk  incident  to  business ) . 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Gipe. 
160  Ind.  360,  65  N.  E.  1034;  Baltimore,  etc.', 
R.  Co.  V.  Peterson,  156  Ind.  364,  59  N.  E. 
1044;  Pittsburgh,  etc.,  R.  Co.  v.  Nicholas, 
(App.  1905)  73  N.  E.  195,  74  N.  E.  626; 
Chicago,  etc.,  R.  Co.  v.  Martin,  31  Ind.  App. 
308,  65  N.  E.  591;  Barley  v.  Southern  In- 
diana R.  Co.,  30  Ind.  App.  406,  66  N.  E.  72; 
Terre  Haute,  etc.,  R.  Co.  v.  Rittenhouse,  28 
Ind.  App.  633,  62  N.  E.  295 ;  Pittsburgh,  etc., 
R.  Co.  V.  Parish,  28  Ind.  App.  189,  62  N.  E. 
514,  91  Am.  St.  Rep.  120;  Pittsburgh,  etc., 
R.  Co.  V.  Elwood,  25  Ind.  App.  671,  58  N.  E. 
866. 

Iowa. —  Camp  v.  Chicago  Great  Western  R. 
Co.,  124  Iowa  238,  99  N.  W.  735;  Coles  v. 
Union  Terminal  R.  Co.,  124  Iowa  48,  99  N.  W. 
108;  Meloy  v.  Chicago,  etc.,  R.  Co.,  (1888)  37 
N.  W.  335,  risk  incident  to  riding  over  new 
track  not  assumed  by  civil  engineer  engaged 
in  the  construction  of  the  road. 

Kansas. —  Croll  v.  Atchison,  etc.,  R.  Co., 
57  Kan.  548,  46  Pac.  972,  ditcher  does  not 
assume  risk  of  fall  of  coal  from  negligently 
loaded  tender. 

Louisiana. —  Wilson  v.  Louisiana,  etc.,  R. 
Co.,  51  La.  Ann.  1133,  25  So.  961. 

Massachusetts. —  Carroll  v.  New  York,  etc., 
R.^  Co.,  182  Mass.  237,  65  N.  E.  69  (risk  of 
failure  to  give  warning  of  having  trains  on 
side-track  not  assumed  by  workman  in  car 
against  which  train  was  violently  pushed)  ; 
Houlihan  v.  Connecticut  River  R.  Co.,  164 
Mass.  555,  42  N.  E.  108. 

Michigan. —  Noe  v.  Rapid  R.  Co.,  133  Mich. 
152,  94  N.  W.  743. 

Minnesota. —  Kerrigan  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  407,  90  N.  W.  976  (risk  of  de- 
fective step  on  engine  not  assumed  by  fire- 
man) ;  Harding  v.  Minneapolis  R.  Transfer 
Co.,  80  Minn.  504,  83  N.  W.  395;  Clapp  v. 
Minneapolis,  etc.,  R.  Co.,  36  Minn.  6,  29  N.  W. 
340,  1  Am.  St.  Rep.  629  (risk  from  broken 
switch-rail  not  assumed  by  engineer). 

Missouri. —  Jones  v.  Kansas  City,  etc.,  R. 
Co.,  178  Mo.  528,  77  S.  W.  890,  101  Am.  St. 
Rep.  434  (engineer  does  not  assume  risk  of 
cars  which,  having  escaped  from  siding,  are 
unattended  on  main  track)  ;  Hurst  v.  Kansas 
City,  etc.,  R.  Co.,  163  Mo.  309,  63  S.  W.  695, 
85  Am.  St.  Rep.  539  (risk  from  defective 
condition  of  yards,  resulting  from  the  making 
of   improvements   not   assumed   by  freight 
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and  operation  of  trains      to  those  incident  to  the  coupling  and  uncoupling  of 


brakeman )  ;  Schroeder  v.  Chicago,  etc.,  R  Co 

108  Mo.  322,  18  S.  W.  1094,  18  L.  R.  A.  827'' 
Taylor  v.  Missouri  Pac.  R.  Co.,  (1891)  16 
S.  W.  206  (risk  arising  from  use  of  defective 
coupling  by  yard-master  not  assumed  by 
switchman)  ;  Brimr  v.  Chicago,  etc.,  R  Co 

109  Mo.  App.  493,  85  S.  W.  653;  Montgomery' 
V.  Chicago  Great  Western  R.  Co.,  109  Mo 
App.  88,  83  S.  W.  66  (risk  from  defective 
track  not  assumed  by  switchman)  ;  Mitchell 
x>.  Chicago,  etc.,  R.  Co.,  108  Mo.  App.  142,  83 
S.  W.  289;  Reed  v.  Missouri,  etc.,  R.  Co'  94 
Mo.  App.  371,  68  S.  W.  364. 

F.ew?  Hampshire.— Story  v.  Concord  etc 
#;  ^7  70       H.  364,  48  Atl,  288,  holding 
Ite  ^  Iwi-^fflaa  does  not  .i><s---  ' 
......ame  i^o^v  oi  ae- 

fective  track  merely  because  he  knows  that 
another  company  owns  it,  and  owes  the  duty 
of  keeping  it  in  repair. 

New  Jersey. —  Smith  v.  Erie  R.  Co.,  67 
N.  J.  L.  636,  52  Atl.  634,  59  L.  R.  A.  302, 
risk  from  defective  road-bed  not  assumed  by 
trainman,  unless  known  to  him  or  obvious. 

Neio  York. —  Smith  v.  New  York,  etc.,  R. 
Co.,  178  N.  Y.  635,  71  N.  E.  1139  [affirming 
86  N.  Y.  App.  Div.  188,  83  N.  Y.  Suppl.  259]  ; 
Pierson  v.  New  York,  etc.,  R.  Co.,  53  N.  Y. 
App.  Div.  363,  65  N.  Y.  Suppl.  1039  (risk 
from  defective  air-brakes  not  assumed  by 
engineer)  ;  True  v.  Lehigh  Valley  R.  Co.,  22 
N.  Y.  App.  Div.  588,  48  N.  Y.  Suppl.  86  (risk 
from  landslide,  which  a  proper  inspection 
would  have  prevented,  not  assumed  by  engi- 
neer ) . 

Pennsylvania. —  Ortlip  v.  Philadelphia,  etc.. 
Traction  Co.,  198  Pa.  St.  586,  48  Atl. 
497. 

South  Carolina. —  Cargon  v.  Southern  R. 
Co.,  68  S.  C.  55,  46  S.  E.  525. 

Teacas. —  Texas,  etc.,  R.  Co.  v.  Kelly,  98 
Tex.  123,  80  S.  W.  79;  Texas,  etc.,  R.  Co.  v. 
Eberheart,  91  Tex.  321,  43  S.  W.  510  [affirm- 
ing {Civ.  App.  1897)  40  S.  W.  1060];  Mis- 
so\iri,  etc.,  R.  Co.  v.  Keefe,  (Civ.  App.  1905) 
84  S.  W.  679;  Galveston,  etc.,  R.  Co.  v.  Fitz- 
Patrick,  (Civ.  App.  1904)  83  S.  W.  406;  San 
Antonio,  etc.,  R.  Co.  v.  Stevens,  (Civ.  App. 
1904)  83  S.  W.  235;  International,  etc.,  R. 
Co.  V.  McVey,  (Civ.  App.  1904)  81  S.  W. 
991,  83  S.  W.  34;  Missouri,  etc.,  R.  Co.  v, 
Gearhart,  (Civ.  App.  1904)  81  S.  W.  325; 
Missouri,  etc.,  R.  Co.  v.  Hutchens,  35  Tex. 
Civ.  App.  343,  80  S.  W.  415;  Texas,  etc.,  R. 
Co.  V.  Kelly,  34  Tex.  Civ.  App.  21,  80  S.  W. 
1073;  Texas  Cent.  R.  Co.  v.  Pelfrey,  (Civ. 
App.  1904)  80  S.  W.  1036;  Gulf,  etc.,  R.  Co. 
V.  Cooper,  33  Tex.  Civ.  App.  319,  77  S.  W. 
263;  International,  etc.,  R.  Co.  v.  Moynahan, 
33  Tex.  Civ.  App.  302,  76  S.  W.  803;  Inter- 
national, etc.,  R.  Co.  V.  Hoyt,  30  Tex.  Civ. 
App.  518,  70  S.  W.  1012;  Texas,  etc.,  R.  Co. 
V.  Scott,  30  Tex.  Civ.  App.  496,  71  S.  W.  26; 
International,  etc.,  R.  Co.  v.  Vinson,  28  Tex. 
Civ.  App.  247,  66  S.  W.  800;  Southern  Pac. 
R.  Co.  V.  Winton,  27  Tex.  Civ.  App.  503,  66 
S.  W.  477;  Gulf,  etc.,  R.  Co.  v.  Wood,  (Civ. 
App.  1901)  63  S.  W.  164  (section  hand  does 
not  assume  risk  of  coal  falling  from  passing 

[IV.  E,  3,  b,  (I)] 


train)  ;  International,  etc.,  R.  Co.  v.  John- 
son, 23  Tex.  Civ.  App.  160,  55  S.  W.  772' 
( risk  from  open  switch  not  assumed  by  brake" 
man);  International,  etc.,  R.  Co.  v.  Stephen- 
son, 22  Tex.  Civ.  App.  220,  54  S.  W.  1086; 
Missouri,  etc.,  R.  Co.  v.  Quarles,  22  Tex.  Civ  . 
App.  83,  54  S.  W.  251;  Galveston,  etc.,  R.  Co 
V.  Slmkard,  17  Tex.  Civ.  App.  585,  44  S.  W 
35;  Missouri,  etc.,  R.  Co.  v.  Chambers,  17 
Tex.  Civ.  App.  487,  43  S.  W.  1090  (risks  in- 
cident to  negligent  inspection  of  cars  not  as- 
sumed by  brakeman);  Gulf,  etc.,  R.  Co.  v. 
Hohl,  (Civ,  App.  1895)  29  S.  W.  1131  (risk 
from  defective  track  or  road-bed  not  assumed 
hj  brakeman), 

Virginia.— Beiird  v.  Cht.^aPeake,  etc.-,  R.- 
Co.,  90  Va.  351,  18  S.  E.  559.  „ 

Washington. — Walker  v.  McNeill,  17  Wfllth. 
582,  50  Pac.  518. 

United  States.— TexSiS,  etc.,  R.  Co.^v.  Archi- 
bald, 170  U.  S.  665,  18  S.  Ct.  777,  42  L.  ed. 
1188  [affirming  75  Fed.  802,  21  C.  C.  A.  520] 
(defects  in  foreign  cars  discoverable  by  ia- 
spection  not  assumed  by  servant)  ;  Pennsyl- 
vania R.  Co.  V.  Jones,  123  Fed.  753,  59  C  C. 
A.  87  (risk  from  failure  to  place  bumper  at 
open  end  of  switch  terminating  on  trestle  not 
assumed  by  servant)  ;  Northern  Pac.  R.  Co. 
V.  Tvnan,  119  Fed.  288,  56  C.  C.  A.  192; 
Valley  R.  Co.  v.  Keegan,  87  Fed.  849,  31  C.  C. 
A.  255;  Union  Pac.  R.  Co.  v.  O'Brien,  49 
Fed.  538,  1  C.  C.  A.  354. 

See  34  Cent.  Dig.  tit.  "Master  and; 
Servant,"  §§  554-556,  561-564. 

A  risk  ordinarily  incident  to  the  employ- 
ment of  a  railroad  servant  is  a  risk  of  injury 
that  does  not  arise  or  grow  out  of  an  act  of 
negligence  on  the  part  of  the  railroad  or  its 
servants.  Texas,  etc.,  R.  Co.  v.  Kelly,  98  Tex. 
123,  80  S.  W.  79. 

90.  Georgia. — Central  R.,  etc.,  Co.  v.  Smith, 
82  Ga.  236,"^  8  S.  E.  311;  Central  R.,  etc.,  Co. 
V.  Sims,  80  Ga.  749,  7  S.  E.  176. 

Illinois. —  Illinois  Cent.  R,  Co.  v.  Neer,  31 
111.  App.  126  [reversed  on  other  grounds  in: 
138  111.  29,  27  N.  E.  705]  (engineer  of  special 
train  assumes  risk  of  collision  with  another- 
tr^iin  on  main  track  at  a  station  where  it 
is  not  customary  to  give  him  notice  of  such 
train)  ;  Wabash,  etc.,  R.  Co.  v.  Gordon,  17" 
111.  App.  63 ;  Wabash,  etc.,  R.  Co.  v.  Conkling, 
15  111.  App.  157. 

Iowa. —  Kroy  v.  Chicago,  etc.,  R.  Co.,  32 
Iowa  357. 

Maryland. —  Pennsylvania  R.  Co.  v.  Wach- 
ter,  60  Md.  395,  holding  that  an  employee 
who  knows  that  it  is  customary  to  run  special 
trains  without  notice  assumes  the  risk  of 
injury  therefrom. 

Massachusetts. —  Sullivan  v.  Fitchburg  R. 
Co.,  161  Mass.  125,  36  N.  E.  751,  to  the 
efl'ect  that  a  trackman  whose  duty  it  is  to 
watch  for  and  protect  himself  against  wild 
trains  assumes  the  danger  of  a  collision  be- 
tween a  wild  train  and  a  hand-car  which  he 
is  pushing.  Compare  Caron  r.  Boston,  etc , 
R.  Co.,  164  Mass.  523,  42  N.  E.  112,  holding 
a  custom  of  sending  cars  upon  a  side-track. 


MASTER  AND  8ER  YANT  [26  Cyc]  1193 


cars;^^  likewise  also  to  those  incident  to  unblocked  frogs,  switches,  and  guard- 


on  which  trains  are  making  up,  at  a  speed  of 
twelve  miles  an  hour,  unreasonable. 

Minnesota. —  See  Schulz  v.  Chicago,  etc.,  R. 
Co.,  57  Minn.  271,  59  N.  W.  192,  where  it 
was  held  that,  although  a  section  hand  as- 
sumes the  risk  of  trains  running  at  a  dan- 
gerous speed,  he  does  not  assume  the  risk  of 
the  engineer's  neglect  to  give  a  signal,  if  this 
is  required  by  the  circumstances  of  the  case. 

Pennsylvania. —  Kennedy  v.  Pennsylvania 
R.  Co.,  (1889)  17  Atl.  7. 

Rhode  Island. —  McGrath  v.  New  York,  etc., 
R.  Co.,  14  R.  I.  357,  15  R.  I.  95,  22  Atl.  927, 
risk  of  being  run  down  by  special  assumed  by 
track  workman  while  riding  from  work  on 
hand-car. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Arispe, 
81  Tex.  517,  17  S.  W.  47. 

West  Virginia. —  Unfried  v.  Baltimore,  etc., 
R.  Co.,  34  W.  Va.  260,  12  S.  E.  512. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  562. 

Compare  Cincinnati,  etc.,  R.  Co.  v.  Lang, 
118  Ind.  579,  21  N.  E.  317,  in  which  the  facts 
alleged  were  held  to  show  actionable  negli- 
gence on  the  part  of  the  company. 

Imperfect  system  of  transmitting  tele- 
grams.—  A  fireman  does  not  assume  the  risk 
of  an  imperfect  system  of  sending  and  re- 
ceiving telegrams  to  and  from  the  superin- 
tendent of  the  road  and  the  operators  at  the 
various  stations,  which  admitted  of  mistakes 
and  misinterpretation  of  orders  as  to  the  run- 
ning of  trains.  Sheehan  v.  New  York  Cent., 
etc.,  R.  Co.,  91  N.  Y.  332. 

91.  Alabama. —  Southern  R.  Co.  v.  Arnold, 
114  Ala.  183,  21  So.  954.  Compare  Memphis, 
etc.,  R.  Co.  V.  Graham,  94  Ala.  545,  10  So. 
283. 

Florida. —  Jacksonville,  etc.,  R.  Co.  v.  Gal- 
vin,  29  Fla.  636,  11  So.  231,  16  L.  R.  A. 
337. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Black,  88 
111.  112;  Peoria,  etc.,  R.  Co.  v.  Puckett,  52 
111.  App.  222  (attempting  to  uncouple  car  in 
motion)  ;  Henderson  v.  Coons,  31  111.  App.  75 
(risk  of  stepping  into  cattle-guard)  ;  Wa- 
bash, etc.,  R.  Co.  V.  Deardorff,  14  111.  App. 
401. 

Indiana. —  Pennsylvania  Co.  v.  Whitcomb, 
111  Ind.  212,  12  N.  E.  380;  Lake  Shore,  etc., 
R.  Co.  V.  McCormick,  74  Ind.  440,  risk  of 
catching  foot  in  unblocked  frog.  Compare 
Pennsylvania  Co.  v.  Brush,  130  Ind.  347,  28 
N.  E.  615,  holding  that  a  yard  conductor 
does  not  assume  the  risk  of  injury  from  step- 
ping on  a  defective  tie  while  coupling  cars, 
where  he  was  ignorant  of  the  defect. 

loiva. —  Sedgwick  v.  Illinois  Cent.  R.  Co., 
70  Iowa  340,  41  N.  W.  35;  Kroy  v.  Chicago, 
etc.,  R,  Co.,  32  Iowa  357,  in  both  of  which 
plaintiff  was  injured  while  uncoupling  cars 
in  motion. 

Kansas. —  Atchison,  etc.,  R.  Co.  Wagner, 
33  Kan.  660,  7  Pac.  204,  danger  from  defect- 
ive spring  in  draw-bar. 

Kentucky. —  Shannon  v.  Louisviile,  etc.,  R. 
Co.,  70  S.  W.  626,  24  Ky.  L.  Rep.  1083,  in 


which  plaintiff's  foot  was  caught  in  a  frog 
while  attempting  to  couple  moving  train  to  a 
caboose. 

Massachusetts. — ^  Boyle  v.  New  York,  etc., 
R.  Co.,  151  Mass.  102,  23  N.  E.  827,  risk  from 
projecting  timbers  on  moving  car.  Compare 
Bowes  V.  New  York,  etc.,  R.  Co.,  181  Mass. 
89,  62  N.  E.  949. 

Michigan. —  Miller  v.  Detroit,  etc.,  R.  Co., 
133  Mich.  504,  95  N.  W.  718  (risk  of  step- 
ping into  open  train  while  coupling  moving 
car)  ;  Secord  v.  Chicago,  etc.,  R.  Co.,  107 
Mich.  540,  65  N.  W.  550  (risk  from  defective 
draw-bar  in  common  use  on  road)  ;  Day  v. 
Toledo,  etc.,  R.  Co.,  42  Mich.  523,  4  N.  W. 
203  (risks  from  projecting  lumber)  ;  Bots- 
ford  V.  Michigan  Cent.  R.  Co.,  33  Mich.  256; 
Ft.  Wayne,  etc.,  R.  Co.  v.  Gildersleeve,  33 
Mich.  133. 

Minnesota. —  Puffer  v.  Chicago  Great  West- 
ern R.  Co.,  65  Minn.  350,  68  N.  W.  39 ;  Woods 
V.  St.  Paul,  etc.,  R.  Co.,  39  Minn.  435,  40 
N.  W.  510. 

Missouri. —  Rutledge  v.  Missouri  Pac.  R. 
Co.,  110  Mo.  312,  19  S.  W.  38;  Shields  v. 
Kansas  City  Suburban  Belt  R.  Co.,  87  Mo. 
App.  637. 

New  York. —  Hannigan  v.  Lehigh,  etc.,  R. 
Co.,  157  N.  Y.  244,  51  N.  E.  992  [reversing  91 
Hun  300,  36  N.  Y.  Suppl.  293]  ;  Arnold  v. 
Delaware,  etc..  Canal  Co.,  125  N.  Y.  15,  25 
N.  E.  1064  (risk  incident  to  duty  of  cutting 
out  defective  cars)  ;  McCosker  v.  Long  Island 
R.  Co.,  84  N.  Y.  77  (risk  incident  to  coupling 
damaged  cars  with  aid  of  chain)  ;  Renninger 
V.  New  York  Cent.,  etc.,  R.  Co.,  11  N.  Y. 
App.  Div.  565,  42  N.  Y.  Suppl.  813.  Compare 
Mahoney  v.  New  York  Cent.,  etc.,  R.  Co.,  15 
N.  Y.  Suppl.  501,  in  which  the  servant  at- 
tempted to  couple  two  slowly  moving  cars, 
one  of  which  was  without  a  bumper,  and  was 
caught  between  and  killed,  and  it  was  held 
that  such  accident  was  not  an  assumed  risk. 

Oregon. —  Tucker  v.  Northern  Terminal  Co., 
41  Oreg.  82,  68  Pac.  426. 

Texas. —  Watson  v.  Houston,  etc.,  R.  Co., 
58  Tex.  434  (risk  incident  to  duty  of  coupling 
damaged  cars  for  removal  to  shops)  ;  Louis- 
iana Extension  R.  Co.  v.  Carstens,  19  Tex. 
Civ.  App.  190,  47  S.  W.  36;  Houston,  etc.,  R. 
Co.  V.  Smith,  (Civ.  App.  1896)  38  S.  W.  51 
(brakeman,  going  between  rails  to  adjust  a 
link  in  the  drawhead  of  moving  car,  assumes 
risk  of  his  tool  being  caught  by  brake 
beam)  ;  Johnson  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1895)  30  S.  W.  95  (risk  incident 
to  coupling  while  standing  on  pilot  of  moving 
engine)  ;  Gulf,  etc.,  R,  Co.  v.  Schwabbe,  1 
Tex.  Civ.  App.  573,  21  S.  W.  706.  Compare 
Missouri,  etc.,  R.  Co.  v.  Keefe,  (Civ.  App. 
1905)  84  S.  W.  679. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Pan- 
nill,  89  Va.  552,  16  S.  E.  748;  Darracott  v. 
Chesapeake,  etc.,  R.  Co.,  83  Va.  288,  2  S.  E. 
511,  5  Am.  St.  Rep.  266,  risk  from  use  of 
"  three-link  coupling "  frequently  used  on 
freiglit  trains.  Compare  Ayers  v.  Richmond, 
etc.,  R.  Co.,  84  Va.  679,  5  S.  E.  582,  holding 
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rails     to  those  incident  to  obstructions  or  erections  on,  oyer,  or  near  the  tracks  ; 


that  brakemaii  does  not  assume  risk  of  pro- 
jecting lumber,  unless  himself  at  fault. 

Viest  Yirginia. —  Johnson  v.  Chesapeake, 
etc.,  P..  Co.,  38  W.  Va.  206,  18  S.  E.  573,  risk 
from  stepping  between  moving  cars. 

Wisconsin. —  Zahn  v.  Milwaukee,  etc.,  R. 
Co.,  114  Wis.  38,  89  N.  W.  889;  Nash  v.  Chi- 
cago, etc.,  R.  Co.,  95  Wis.  327,  70  N.  W.  293, 
risk  from  projecting  lumber  assumed  by 
brakeman. 

United  States. —  Tuttle  v.  Detroit,  etc.,  R. 
Co.,  122  U.  S.  189,  7  S.  Ct.  1166,  30  L.  ed. 
1114;  Chesapeake,  etc.,  R.  Co.  v.  Hennessey, 
96  Fed.  713,  38  C.  C.  A.  307,  risk  incident  to 
duty  of  coupling  and  handling  defective  cars. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  563. 

Risks  from  mismatched  couplings  assumed. 
—  Boland  v.  Louisville,  etc.,  R.  Co.,  106  Ala. 
641,  18  So.  99;  Louisville,  etc.,  R.  Co.  v.  Bo- 
land, 96  Ala.  626,  11  So.  667;  St.  Louis,  etc., 
R.  Co.  V.  Higgins,  44  Ark.  293;  Holmes  v. 
Southern  Pac.  Co.,  120  Cal.  357,  52  Pac.  652 ; 
Murphy  v.  Lake  Shore,  etc.,  R.  Co.,  67  111. 
App.  527;  Van  Winkle  v.  Chicago,  etc.,  R. 
Co.,  93  Iowa  509,  61  N.  W.  929;  Coffman  v. 
Chicago,  etc.,  R.  Co.,  90  Iowa  462,  57  N.  W. 
955;  Ellsbury  v.  New  York,  etc.,  R.  Co.,  172 
Mass.  130,  51  N.  E.  415,  70  Am.  St.  Rep.  248; 
Ft.  Wayne,  etc.,  R.  Co.  v.  Gildersleeve,  33 
Mich.  133;  Pittsburg,  etc.,  R.  Co.  v.  Henly, 
48  Ohio  St.  608,  29  N.  E.  575,  15  L.  R.  A. 
384;  McDonald  v.  Norfolk,  etc.,  R.  Co.,  95 
Va.  98,  27  S.  E.  821;  Norfolk,  etc.,  R.  Co.  v. 
Brown,  91  Va.  668,  22  S.  E.  496;  Norfolk, 
etc.,  R.  Co.  V.  Emmert,  83  Va.  640,  3  S.  E. 
145;  Kohn  v.  McNulta,  147  U.  S.  238,  13 
S.  Ct.  298,  37  L.  ed.  150;  Johnson  v.  South- 
ern Pac.  Co.,  117  Fed.  462,  54  C.  C.  A.  508; 
Texas,  etc.,  R.  Co.  v.  Rhodes,  71  Fed.  145,  18 
C.  C.  A.  9;  Woodworth  v.  St.  Paul,  etc.,  R. 
Co.,  18  Fed.  282,  5  McCrary  574.  But  see 
Thompson  v.  Missouri  Pac.  R.  Co.,  51  Nebr. 
527,  71  N.  W.  61;  Goodrich  v.  New  York 
Cent.,  etc.,  R.  Co.,  116  N.  Y.  398,  22  N.  E. 
397,  15  Am.  St.  Rep.  410,  5  L.  R.  A.  750. 

Risk  of  coupling  at  cattle-guard  assumed 
see  Fuller  v.  Lake  Shore,  etc.,  R.  Co.,  108 
Mich.  690,  66  N.  W.  593.  Contra,  Illinois 
Cent.  R.  Co.  v.  Sanders,  166  111.  270,  46  N.  E. 
799. 

Coupling  without  stick.— A  servant  assumes 
the  risk  of  attempting  to  couple  cars  without 
a  stick  in  violation  of  rule  (Pennsylvania  Co. 
V.  Whitcomb,  111  Ind.  212,  12  N.  E.  380; 
Richmond,  etc.,  R.  Co.  v.  Pannill,  89  Va.  552, 
16  S.  E.  748),  unless  the  rule  has  been 
abandoned  or  waived  (Newport  News,  etc.,  R. 
Co.  V.  Campbell,  25  S.  W.  267,  15  Ky.  L.  Rep. 
714;  Finley  v.  Richmond,  etc.,  R.  Co.,  59  Fed. 
419),  or  unless  he  is  commanded  by  the  con- 
ductor to  do  so  (Mason  v.  Richmond,  etc.,  R. 
Co.,  Ill  N.  C.  482,  16  S.  E.  698,  32  Am.  St. 
Rep.  814,  18  L.  R.  A.  845). 

Railroad  companies  have  been  held  liable 
for  injuries  due  to  projecting  timbers  on  cars 
(Illinois  Cent.  R.  Co.  v.  Reardon,  56  111.  App. 
542;  Atchison,  etc.,  R.  Co.  v.  Wells,  56  Kan. 

[IV,  E.  3,  b,  (l)] 


222,  42  Pac.  699;  Northern  Pac.  R.  Co.  v. 
Everett,  152  U.  S.  107,  14  S.  Ct.  474,  38  L.  ed. 
373),  to  defective  couplings  (Elgin,  etc.,  R. 
Co.  V.  Eselin,  68  111.  App.  96 ;  Fordyce  v.  Yar- 
borough,  1  Tex.  Civ.  App.  260,  21  S.  W.  421; 
Norfolk,  etc.,  R.  Co.  v.  Ampey,  93  Va.  108, 
25  S.  E.  226),  to  latent  defects  (Louisville, 
etc.,  R.  Co.  V.  Howell,  147  Ind.  266,  45  N.  E. 
584;  Missouri,  etc.,  R.  Co.  v.  Murphy,  59 
Kan.  774,  52  Pac.  863;  Sabine,  etc.,  R.  Co. 
V.  Ewing,  7  Tex.  Civ.  App.  8,  26  S.  W.  638; 
Chesapeake,  etc.,  R.  Co.  v.  Lash,  (Va.  1S90) 
24  S.  E.  385),  to  their  failure  to  provide  an 
approach  to  the  cars  (Missouri,  etc.,  R.  Co.  V. 
Kirkland,  11  Tex.  Civ.  App.  528,  32  S.  W. 
588),  to  obstructions  on  or  near  track  (Ken- 
nedy V.  Lake  Superior  Terminal,  etc.,  R.  Co., 
93  Wis.  32,  66  N.  W.  1137),  to  uncovered 
ditches  (Hollenbeck  v.  Missouri  Pac.  R.  Co., 
141  Mo.  97,  38  S.  W^  723,  41  S.  W.  887 ;  Bird 
V.  Long  Island  R.  Co.,  11  N.  Y.  App.  Div.  134, 
42  N.  Y.  Suppl.  888 ;  San  Antonio,  etc.,  R.  Co. 
V.  Parr,  (Tex.  Civ.  App.  1894)  26  S.  W.  861), 
or  to  the  jamming  together  of  the  cars  (Mis- 
souri, etc.,  R.  Co.  V.  Crane,  13  Tex.  Civ.  App. 
426,  35  S.  W.  797). 

92.  Georgia. —  Banks  f.  Georgia  R.,  etc., 
Co.,  112  Ga.  655,  37  S.  E.  992. 

Indiana. —  Wabash  R.  Co.  v.  Rav,  152  Ind. 
392,  51  N.  E.  920;  Sheets  v.  Chicago,  etc.. 
Coal  R.  Co.,  139  Ind.  682,  39  N.  E.  154;  Lake 
Shore,  etc.,  R.  Co.  v.  McCormick,  74  Ind.  440. 

Kentucky. —  Shannon  v.  Louisville,  etc.,  R. 
Co.,  70  S.  W.  626,  24  Ky.  L.  Rep.  1083. 

Neio  York. —  McNeil  v.  New  York,  etc.,  R. 
Co.,  71  Hun  24,  24  N.  Y.  Suppl.  616  [affirmed 
in  142  N.  Y.  631,  37  N.  E.  5GG]  ;  Spencer  v. 
New  York  Cent.,  etc.,  R.  Co.,  67  Hun  196,  22 
N.  Y.  Suppl.  100. 

United  States. —  Southern  Pac.  Co.  i*.  Selev, 
152  U.  S.  145,  14  S.  Ct.  530,  38  L.  ed.  391 
[reversing  6  Utah  319,  23  Pac.  751];  Narra- 
more  v.  Cleveland,  etc.,  R.  Co.,  96  Fed.  298,  37 
C.  C.  A.  499,  48  L.  R.  A.  68. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  555. 

But  see  Pierson  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  13,  102  N.  W.  149;  Curtis  v.  Chicago, 
etc.,  R.  Co.,  95  Wis.  460,  70  N.  W.  665. 

Where  one  company  uses  another's  newly 
constructed  road  a  brakeman  of  the  former 
cannot  rightfully  assume  that  the  frogs  and 
guard-rails  of  the  new  road  are  filled  or 
blocked  as  required  by  Me.  St.  (1889)  c.  216, 
and  dismiss  all  thought  of  them  from  his 
mind.  Gill  in  v.  Patten,  etc.,  R.  Co.,  93  Me. 
80,  44  Atl.  361. 

93.  Illinois. —  Mobile,  etc.,  R.  Co.  v.  Val- 
lowe,  214  111.  124,  73  N.  E.  416.  Compare 
Illinois  Cent.  R.  Co.  v.  Welch,  52  111.  183, 
4  Am.  Rep.  593. 

Indiana. —  See    Indiana,    etc.,    R.  Co. 
Bundy,  152  Ind.  590,  53  N.  E.  175. 

loioa. —  Dowell  v.  Burlington,  etc.,  R.  Co., 
62  Iowa  629,  17  N.  W.  901. 

Kansas. —  See  St.  Louis,  etc.,  R.  Co.  r.  Ir- 
win, 37  Kan.  701,  16  Pac.  146,  1  Am.  St.  Rep. 
266 ;  Consolidated  Kansas  City  Smelting,  etc.. 
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and  to  those  which  are  incident  to  tlie  removal  of  snow  from  the  tracks  of  the 
com  pan  j.^"^ 

(ii)  Receiving  Cars  of  Other  Companies.  It  does  not  constitute  negli- 
gence for  a  railway  company,  in  the  ordinary  course  of  business,  to  receive  and 
transport  the  cars  of  other  roads,  in  general  use,  which  may  not  be  constructed 
with  the  most  approved  apphances;  and  the  transportation  or  use  of  such  cars 
by  the  company  is  one  of  the  risks  which  a  servant  assumes  in  undertaking  the 
employment.^^ 

e.  Insuffleient  Force  Fop  Work.  Where  a  servant  knows,  or  ought  to  know, 
that  the  master  has  f urnislied  too  few  servants  for  the  reasonably  safe  prosecu-. 
tion  of  the  work,  he  assumes  the  risks  incident  to  working  with  insufficient 
assistance.^® 


Co.  V.  Peterson,  8  Kan.  App.  316,  55  Pac. 
673. 

Louisiana. —  Neider  v.  Illinois  Cent.  R.  Co., 
108  La.  154,  32  So.  306;  Erslew  v.  New  Or- 
leans, etc.,  R.  Co.,  49  La.  Ann.  80,  21  So.  153. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v. 
Strieker,  51  Md.  47,  34  Am.  Rep.  291. 

Massachusetts. —  Ryan  v.  New  York,  etc., 
R.  Co.,  169  Mass.  267,  47  N.  E.  877;  Dacey 
V.  New  York,  etc.,  R.  Co.,  168  Mass.  479,  47 
N.  E.  418;  Bell  v.  New  York,  etc.,  R.  Co., 
168  Mass.  443,  47  N.  E.  118;  Vining  v.  New 
York,  etc.,  R.  Co.,  167  Mass.  539,  46  N.  E. 
117;  Content  v.  New  York,  etc.,  R.  Co.,  165 
Mass.  267,  43  N.  E.  94. 

Michigan. —  Pennington  v.  Detroit,  etc.,  R. 
Co.,  90  Mich.  505,  51  N.  W.  634;  Illick  v. 
Flint,  etc.,  R.  Co.,  67  Mich.  632,  35  N.  W. 
708. 

Minnesota. —  Smith  v.  Winona,  etc.,  R.  Co., 
42  Minn.  87,  43  N.  W.  968. 

Missouri. — Jackson  v.  Missouri  Pac.  R.  Co., 
(1890)  14  S.  W.  54.  Compare  Murphy  v. 
Wabash  R.  Co.,  115  Mo.  Ill,  21  S.  W.  862; 
Henry  v.  Wabash  Western  R.  Co.,  109  Mo. 
488,  19  S.  W.  239. 

Neio  Hampshire. —  Allen  v.  Boston,  etc.,  R. 
Co.,  69  N.  H.  271,  39  Atl.  978. 

New  Jersey. — -Baylor  v.  Delaware,  etc.,  R. 
Co.,  40  N.  J.  L.  23,  29  Am.  Rep.  208. 

Ohio. —  Erie  R.  Co.  v.  McCormick,  69  Ohio 
St.  45,  68  N.  E.  571. 

Rhode  Island. —  See  Crandall  v.  New  York, 
etc.,  R.  Co.,  19  R.  I.  594,  35  Atl.  307. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Somers,  71 
Tex.  700,  9  S.  W.  741;  Manson  v.  Eddy,  3 
Tex.  Civ.  App.  148,  22  S.  W.  66.  Gompcure 
Gulf,  etc.,  R.  Co.  V.  Darby,  28  Tex.  Civ.  App. 
413,  67  S.  W.  446. 

^yisconsin. —  Scidmore  v.  Milwaukee,  etc., 
R.  Co.,  89  Wis.  188,  61  N.  W.  765. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  556. 

Risk  held  not  assumed  see  New  York,  etc., 
R.  Co.  V.  Ostman,  (Ind.  1895)  41  N.  E.  1037; 
Pennsylvania  Co.  v.  Sears,  136  Ind.  460,  34 
N.  E.  15,  36  N.  E.  353;  Pittsburgh,  etc.,  R. 
Co.  V.  Parish,  28  Ind.  App.  189,  62  N.  E.  514; 
Kentucky  Cent.  R.  Co.  v.  Ryle,  18  S.  W.  938, 
13  Ky.  L.  Rep.  862 ;  Hines  v.  New  York  Cent., 
etc.,  R.  Co.,  78  Hun  (N.  Y.)  239,  28  N.  Y. 
Suppl.  829 ;  Hunter  v.  New  York,  etc.,  R.  Co., 
5  N.  Y.  St.  64 ;  Boss  v.  Northern  Pac.  R.  Co., 
2  N.  D.  128,  49  N.  W.  655,  33  Am.  St.  Rep. 


756;  Darling  v.  New  York,  etc.,  R.  Co.,  17 
R.  I.  708,  24  Atl.  462,  16  L.  R.  A.  043; 
Houston,  etc.,  R.  Co.  v.  Quill,  92  Tex.  335,  48 
S.  W.  168;  Galveston,  etc.,  R.  Co.  v.  Bohan, 
(Tex.  Civ.  App.  1898)  47  S.  W.  1050. 

94.  Bryant  v.  Burlington,  etc.,  R.  Co.,  66 
Iowa  305,  23  N.  W.  078,  55  Am.  Rep.  275; 
Brown  v.  Chicago,  etc.,  R.  Co.,  04  Iowa  052, 
21  N.  W.  193,  09  Iowa  101,  28  N.  W.  487; 
Dowell  I'.  Burlington,  etc.,  R.  Co.,  62  Iowa 
629,  17  N.  W.  901;  Morse  v.  Minneapolis, 
etc.,  R.  Co.,  30  Minn.  465,  16  N.  W.  358; 
Derr  v.  Lehigh  Valley  R.  Co.,  158  Pa.  St.  365, 
27  Atl.  1002,  38  Am.  St.  Rep.  848;  Howland 
V.  Milwaukee,  etc.,  R,  Co.,  54  Wis.  226,  11 
N.  W.  529. 

95.  Baldwin  v.  Chicago,  etc.,  R.  Co.,  50 
Iowa  680.  See  also  Thomas  v.  Missouri  Pac. 
R.  Co.,  109  Mo.  187,  18  S.  W.  980;  Kohn  v. 
McNulta,  147  U.  S.  238,  13  S.  Ct.  298,  37 
L.  ed.  150. 

Unauthorized  use  of  road  by  another  com- 
pany.—  A  servant  of  a  railroad  company  does 
not  assume  the  risk  of  all  dangers  arising 
from  the  use,  with  the  company's  permission, 
of  a  section  of  its  main  line  by  another  com- 
pany without  legislative  authority.  Central 
R.,  etc.,  Co.  V.  Passmore,  90  Ga.  203,  15  S.  E. 
700. 

96.  California. —  Long  v.  Coronado  R.  Co., 
96  Cal.  209,  31  Pac.  170. 

Illinois. —  Swift  v.  Rutkowski,  167  111.  156, 
47  N.  E.  362  [reversing  67  111.  App.  209], 
servant's  duty  to  quit  on  discovering  failure. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Se- 
mones,  51  S.  W.  612,  21  Ky.  L.  Rep.  444. 

Massachusetts. —  Marnin  v.  Kitson  Mach. 
Co.,  159  Mass.  156,  34  N.  E.  89. 

Ohio. —  Mad  River,  etc.,  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  07  Am.  Dec.  312. 

Pennsylvania. —  See  Fricker  v.  Penn  Bridge 
Co.,  197  Pa.  St.  442,  47  Atl.  354. 

Rhode  Island. —  Mayott  V.  Norcross,  24 
R.  I.  187,  52  Atl.  894. 

South  Carolina. —  See  Mew  v.  Charleston, 
etc.,  R.  Co.,  55  S.  C.  90,  32  S.  E.  828. 

Te^cas.— Texas,  etc.,  R.  Co.  v.  Miller,  36 
Tex.  Civ.  App.  240,  81  S.  W.  535;  Seery  y. 
Gulf,  etc.,  R.  Co.,  34  Tex.  Civ.  App.  89,  77 
S.  W.  950;  Hettich  v.  Hellje,  33  Tex.  Civ. 
App.  571,  77  S.  W.  641;  San  Antonio  Traction 
Co.  V.  De  Rodriquez,  (Civ.  App.  1903)  77 
S.  W.  420.  Compare  Ft.  Worth,  etc.,  R.  Co. 
V.  Wrenn,  20  Tex.  Civ.  App.  628,  50  S.  W.  210. 

[IV,  E.  3.  e] 
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4.  Incompetency  or  Negligence  of  Fellow  Servants.  The  assumption  by  a 
servant  of  risks  resulting  from  the  incompetency  or  negligence  of  a  fellow  servant 
will  be  found  fully  treated  in  a  subsequent  section  of  this  article.^^ 

5.  Knowledge  by  Servant  of  Defect  or  Danger  —  a.  Necessity  and  Effect  of 
Knowledge.  The  doctrine  of  assumption  of  risk  is  wholly  dependent  upon  the  serv- 
ant's knowledge,  actual  or  constructive,  of  the  dangers  incident  to  his  employment. 
Where  he  knows,  or  in  the  exercise  of  reasonable  and  ordinary  care  should  know, 
the  risks  to  which  he  is  exposed,  he  will  as  a  rule  be  held  to  have  assumed  them ; 


Vnited  States. —  Slavens  v.  Northern  Pac. 
R.  Co.,  97  Fed.  255,  38  C.  C.  A.  151 ;  Texas, 
etc.,  R.  Co.  V.  Smith,  67  Fed.  524,  14  C.  C.  A. 
509,   31  L.  R.  A.  321. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  566. 

But  compare  Wright  v.  Southern  Pac.  R. 
Co.,  14  Utah  383,  46  Pac.  374. 

Insufficient  force  for  work. —  Duty  of  serv- 
ant to  quit  on  discovery  of  fact.  Swift  v. 
Rutkowski,  167  111.  156,  47  N.  E.  362  [re- 
versing 67  111.  App.  209]  ;  Mad  River,  etc., 
R.  Co.  V.  Barber,  5  Ohio  St.  541,  67  Am.  Dec. 
312. 

97.  See  infra,  IV,  G,  4,  a,  (iii). 

98.  Compliance  with  commands  see  infra, 
IV,  E,  8. 

Contributory  negligence  see  infra,  IV,  F, 
2,  a,  (III). 

Injury  avoidable  by  care  of  master  see  in- 
fra, IV,  E,  10,  a. 

Notice  of  master's  rules  see  supra,  IV,  C, 
2,  d. 

Notice  or  complaint  to  master  see  infra, 
IV,  E,  5,  g,  (II). 

Obvious  or  latent  dangers  see  infra,  IV, 
E,  6. 

Warning  and  instructing  servant  see  supra, 

IV,  D. 

99.  Alabama. —  Worthington  v.  Goforth, 
124  Ala.  656,  26  So.  531.    See  also  Williams 

V.  Taylor,  4  Port.  234. 

Arkansas. —  Fordyce  v.  Lowman,  57  Ark. 
160,  20  S.  W.  1090;  Emma  Cotton-Seed  Oil 
Co.  V.  Hale,  56  Ark.  232,  19  S.  W.  600;  St. 
Louis,  etc.,  R.  Co.  v.  Higgins,  53  Ark.  458, 
14  S.  W.  653. 

California. —  Turner  v.  Southern  Pac.  R. 
Co.,  142  Cal.  580,  76  Pac.  384;  Corletti  v. 
Southern  Pac.  Co.,  136  Cal.  642,  69  Pac.  422; 
Long  V.  Coronado  R.  Co.,  96  Cal.  269,  31  Pac. 
170;  Malone  v.  Hawley,  46  Cal.  409;  Mc- 
Glynn  v.  Brodie,  31  Cal.  376. 

Colorado. —  Iowa  Gold  Min.  Co.  v.  Diefen- 
thaler,  32  Colo.  391,  76  Pac.  981;  Lord  v. 
Pueblo  Smelting,  etc.,  Co.,  12  Colo.  390,  21 
Pac.  148 ;  Hughes  v.  Schnavel,  20  Colo.  App. 
306,  78  Pac.  623;  Floyd  v.  Colorado  Fuel, 
etc.,  Co.,  18  Colo.  App.  153,  70  Pac.  452; 
Denver  Tramway  Co.  v.  O'Brien,  8  Colo.  App. 
74,  44  Pac.  766;  Colorado  Coal,  etc.,  Co.  v. 
Lamb,  6  Colo.  App.  255,  40  Pac.  251;  Acme 
Coal  Min.  Co.  v.  Mclver,  5  Colo.  App.  267,  38 
Pac.  596. 

Connecticut. —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  548. 

Delaware. —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Pennew.  544,  57  Atl.  559; 
Strattner  v.  Wilmington  City  Electric  Co., 
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3  Pennew.  245,  50  Atl.  57;   Chielinsky  v. 
Hoopes,  etc.,  Co.,  1  Marv.  273,  40  Atl.  1127.  ' 

District  of  Columbia. —  Hayzel  v.  Columbia 
R.  Co.,  19  App.  Cas.  359. 

Florida. —  South  Florida  R.  Co.  v.  Weese, 
32  Fla.  212,  13  So.  436. 

Georgia. —  Western,  etc.,  R.  Co.  v.  Moran, 
116  Ga.  441,  42  S.  E.  737;  Smalls  v.  Southern 
R.  Co.,  115  Ga.  137,  41  S.  E.  492;  Porter  v. 
Ocean  Steamship  Co.,  113  Ga.  1007,  39  S.  E. 
470 ;  Cheeney  v.  Ocean  Steamship  Co.,  92  Ga. 
726,  19  S.  E.  33,  44  Am.  St.  Rep.  113;  Rich- 
mond, etc.,  R.  Co.  V.  Mitchell,  92  Ga.  77,  18  j 
S.  E.  290;  Nelson  v.  Central  R.,  etc.,  Co.,  88  I 
Ga.  225,  14  S.  E.  210;  Baker  v.  Western,  etc., 
Pv.  Co.,  68  Ga.  699;  Johnson  v.  Western,  etc., 
R.  Co.,  55  Ga.  133. 

Illinois. —  Cobb  Chocolate  Co.  v.  Knudson, 
207  HI.  452,  69  N.  E.  816  [affirming  107  111. 
App.  668]  ;  Cichowicz  v.  International  Pack- 
ing Co.,  206  111.  346,  68  N.  E.  1083  [affirming 
107  111.  App.  234]  ;  Browne  v.  Siegel,  191  HI. 
226,  60  N.  E.  815  [affirming  90  111.  App.  49]  ; 
Coal  Run  Coal  Co.  v.  Jones,  127  111.  379,  8 
N.  E.  865,  20  N.  E.  89;  Simmons  v.  Chicago 
etc.,  R.  Co.,  110  111.  340  [affirming  11  111. 
App.  147]  ;  Chicago,  etc.,  R.  Co.  v.  Donahue, 
75  111.  106;  St.  Louis,  etc.,  R.  Co.  v.  Britz, 
72  111.  256;  Moss  v.  Johnson,  22  111.  633; 
Chicago  City  R.  Co.  v.  Enroth,  113  111.  App. 
285;  Alton  Roller  Milling  Co.  v.  Bender,  112 
111.  App.  484;  Stationers'  Mfg.  Co.  v.  Benja- 
min, 109  111.  App.  96;  Moster  v.  Terminal  R. 
Assoc.,  106  111.  App.  494;  Middendorf  v. 
Schulze,  105  111.  App.  221;  Harte  v.  Eraser, 
104  111.  App.  201;  Webster  Mfg.  Co.  v.  Good- 
rich, 104  111.  App.  76;  Illinois  Steel  Co.  v. 
Downey,  103  111.  App.  101;  Anderberg  v. 
Chicago,  etc.,  R.  Co.,  98  111.  App.  207;  Hel- 
big  V.  Slaughter,  95  111.  App.  623;  Cleveland, 
etc.,  R.  Co.  V.  Carr,  95  111.  App.  576;  Doo- 
little  V.  Pfaff,  92  111.  App.  301;  Pointon  v. 
St.  Louis,  etc.,  R.  Co.,  90  111.  App.  623 ;  West- 
ville  Coal  Co.  v.  Milka,  75  111.  App.  538;  East  . 
St.  Louis  Ice,  etc.,  Co.  v.  Sculley,  63  111.  App. 
147 ;  Pitrowsky  v.  J.  W.  Reedy  Elevator  Mfg. 
Co.,  54  111.  App.  253 ;  Atchison,  etc.,  R.  Co.  v. 
Alsdurf,  47  111.  App.  200;  Glass  v.  Chicago, 
etc.,  R.  Co.,  41  111.  App.  87 ;  Illinois  Cent.  R. 
Co.  V.  Neer,  31  111.  App.  126;  Chicago,  etc., 
R.  Co.  V.  Stafford,  16  111.  App.  84;  Chicago, 
etc.,  R.  Co.  V.  Simmons,  11  111.  App.  147. 

Indiana. —  Indianapolis,  etc..  Rapid  Transit 
Co.  V.  Foreman,  162  Ind.  85,  69  N.  E.  669, 
102  Am.  St.  Rep.  185 ;  Roberts  v.  Indianapolis 
St.  R.  Co.,  158  Ind.  634,  64  N.  E.  217;  Stald- 
ter  V.  Huntington,  153  Ind.  354,  55  N.  E.  88; 
Pennsylvania  Co.  v.  Ebaugh,  152  Ind.  531,  53 
N.  E.  763;  Wolf  V.  Big  Creek  Stone  Co.,  148  i 
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but  where  he  either  does  not  know,  or  knowing,  does  not  appreciate,  such  risks. 


Ind.  317,  47  N.  E.  664;  Evansville,  etc.,  R. 
Co.  V.  Barnes,  137  Ind.  306,  36  N.  E.  1092; 
Lake  Shore,  etc.,  R.  Co.  v.  McCormick,  74  Ind. 
440;  Thayer  v.  St,  Louis,  etc.,  R.  Co.,  22  Ind. 
26,  85  Am.  Dec.  409;  Indianapolis,  etc.,  R. 
Co.  V.  Klein,  11  Ind.  38;  Indiana,  etc..  Coal 
Co.  V.  Batey,  34  Ind.  App.  16,  71  N.  E.  191; 
Chicago,  etc.,  R.  Co.  v.  Tackett,  33  Ind.  App. 
379,  71  N.  E.  524;  Chicago,  etc..  Stone  Co.  v. 
Nelson,  32  Ind.  App.  355,  69  N.  E.  705 ;  L.  T. 
Dickason  Coal  Co.  v.  Unverferth,  30  Ind. 
App.  546,  68  N.  E.  759;  Corning  Steel  Co.  v. 
Pohlplatz,  29  Ind.  App.  250,  64  N.  E.  476; 
Lebanon  v.  McCoy,  (App.  1894)  36  N.  E. 
547 ;  Becker  v.  Baumgartner,  5  Ind.  App. 
576,  32  N.  E.  786. 

Iowa. —  Collingwood  v.  Illinois,  etc.,  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283;  Campbell 
V.  Illinois  Cent.  R.  Co.,  124  Iowa  302,  100 
N.  W.  30;  Forbes  v.  Boone  Valley  Coal,  etc., 
Co.,  113  Iowa  94,  84  N.  W.  970;  Box  v.  Chi- 
cago, etc.,  R.  Co.,  107  Iowa  660,  78  N.  W. 
694;  Michaelson  v.  Sergeant  Bluffs,  etc., 
Brick  Co.,  94  Iowa  725,  62  N.  W.  15;  Kerns 
V.  Chicago,  etc.,  R.  Co.,  94  Iowa  121,  62  N.  W. 
692 ;  Kuhns  v.  Wisconsin,  etc.,  R.  Co.,  70 
Iowa  561,  31  N.  W.  868. 

Kansas.— Walker  v.  Scott,  (1901)  64  Pac. 
615;  Foster  v.  Kansas  Salt  Co.,  (1899)  57 
Pac.  961;  Rush  v.  Missouri  Pac.  R.  Co.,  36 
Kan.  129,  12  Pac.  582;  Jackson  v.  Kansas 
City,  etc.,  R.  Co.,  31  Kan.  761,  3  Pac.  501. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Hall, 
115  Ky.  567,  74  S.  W.  280,  24  Ky.  L.  Rep. 
2487;  Williams  v.  Louisville,  etc.,  R.  Co.,  Ill 
Ky.  822,  64  S.  W.  738,  23  Ky.  L.  Rep.  1124; 
Ashland  Coal,  etc.,  R.  Co.  v.  Wallace,  lol 
Ky.  626,  42  S.  W.  744,  43  S.  W.  207,  19  Ky. 
L.  Rep.  849 ;  Mellott  v.  Louisville,  etc.,  R.  Co., 
101  Ky.  212,  40  S.  W.  696,  19  Ky.  L.  Rep. 
379;  Buey  v.  Chess,  etc.,  Co.,  84  S.  W.  563, 
27  Ky.  L.  Rep.  198 ;  Arnold  v.  Louisville,  etc., 
R.  Co.,  58  S.  W.  370,  22  Ky.  L.  Rep.  511. 

Louisiana. —  Jenkins  v.  Maginnis  Cotton 
Mills,  51  La.  Ann.  1011,  25  So.  643;  Carey  v. 
Sellers,  41  La.  Ann.  500,  6  So.  813. 

Maine. —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278,  59  Atl.  285;  Gillin  v.  Patten,  etc., 
R.  Co.,  93  Me.  80,  44  Atl.  361;  Nason  v. 
West,  78  Me.  253,  3  Atl.  911. 

Maryland. —  State  v.  Lazaretto  Guano  Co., 
90  Md.  177,  44  Atl.  1017;  Wonder  v.  Balti- 
more, etc.,  R.  Co.,  32  Md.  411,  3  Am.  Rep. 
143. 

Massachusetts. —  Meehan  v.  Holyoke  St.  R. 
Co.,  186  Mass.  511,  72  N.  E.  61;  Daily  v. 
Fiberloid  Co.,  186  Mass.  318,  71  N.  E.  554; 
Archibald  v.  Cygolf  Shoe  Co.,  186  Mass.  213, 
71  N.  E.  315;  Langley  v.  Wheelock,  181  Mass. 
474,  63  N.  E.  944 ;  Hall  v.  Wakefield,  etc.,  R. 
Co.,  178  Mass.  98,  59  N.  E.  668;  Demers  v. 
Marshall,  178  Mass.  9,  59  N.  E.  454;  Barry  v. 
New  York  Biscuit  Co.,  177  Mass.  449,  59 
N.  E.  75;  Kelley  v.  Calumet  Woolen  Co..  177 
Mass.  128,  58  N.  E.  182;  Fuller  v.  New  York, 
etc.,  R.  Co.,  175  Mass.  424,  56  N.  E.  574; 
Quinn  v.  New  York,  etc.,  R.  Co.,  175  Mass. 
150,  55  N.  E.  891;  O'Reilly  v.  Bowker  Fer- 


tilizer  Co.,  174  Mass.  202,  54  N.  E.  534; 
Whelton  v.  West  End  St.  R.  Co.,  172  Mass. 
555,  52  N.  E.  1072;  O'Neil  v.  Keyes,  168 
Mass.  517,  47  N.  E.  416;  Lehman  v.  Van 
Nostrand,  165  Mass.  233,  42  N.  E.  1125; 
Caron  v.  Boston,  etc.,  R.  Co.,  164  Mass.  523, 

42  N.  E.  112;  Cunningham  v.  Merrimac  Paper 
Co.,  163  Mass.  89,  39  N.  E.  774;  Fisk  v.  Fitch- 
burg  R.  Co.,  158  Mass.  238,  33  N.  E.  510; 
Anderson  v.  Clark,  155  Mass.  368,  29  N.  E. 
589;  Linch  v.  Sagamore  Mfg.  Co.,  143  Mass. 
206,  9  N.  E.  728;  Rock  v.  Indian  Orchard 
Mills,  142  Mass.  522,  8  N.  E.  401;  Joyce  v. 
Worcester,  140  Mass.  245,  4  N.  E.  565;  Tay- 
lor V.  Carew  Mfg.  Co.,  140  Mass.  150,  3  N.  E. 
21;  Yeaton  v.  Boston,  etc.,  R.  Corp.,  135 
Mass.  418;  Duffy  v.  Upton,  113  Mass.  544; 
Farwell  v.  Boston,  etc.,  R.  Corp.,  4  Mete.  49, 
38  Am.  Dec.  339. 

Michigan. —  Harrison  v.  Detroit,  etc.,  R. 
Co.,  137  Mich.  78,  100  N.  W.  451;  Seccombe 
V.  Detroit  Electric  R.  Co.,  133  Mich.  170,  94 
N.  W.  747;  Price  v.  U.  S.  Baking  Co.,  130 
Mich.  500,  90  N.  W.  286;  Crawford  v.  De- 
troit, etc.,  R.  Co.,  127  Mich.  312,  86  N.  W. 
817;  Journeaux  v.  E.  H.  Stafford  Co.,  122 
Mich.  396,  81  N.  W.  259;  Mackey  v.  Newberry 
Furnace  Co.,  119  Mich.  552,  78  N.  W.  783; 
Lang  V.  H.  W.  Williams  Transp.  Line,  119 
Mich.  80,  77  N.  W.  633;  Niles  v.  Minneapolis, 
etc.,  R.  Co.,  107  Mich.  238,  65  N.  W.  103; 
Fisher  v.  Chicago,  etc.,  R.  Co.,  77  Mich.  540, 

43  N.  W.  926;  Hewitt  v.  Flint,  etc.,  R.  Co., 
67  Mich.  61,  34  N.  W.  659. 

Minnesota. —  McGinty  v.  Waterman,  93 
Minn.  242,  101  N.  W.  300;  Nelson  v.  Kelso, 
91  Minn.  77,  97  N.  W.  459;  Blom  v.  Yellow 
Stone  Park  Assoc.,  86  Minn.  237,  90  N.  W. 
397;  Bartley  v.  Howell,  82  Minn.  382,  85 
N.  W.  167 ;  Sieber  v.  Great  Northern  R.  Co., 
76  Minn.  269,  79  N.  W.  95 ;  Scharenbroich  v. 
St.  Cloud  Fiber- W^are  Co.,  59  Minn.  116,  60 
N.  W.  1093;  Rutherford  v.  Chicago,  etc.,  R. 
Co.,  57  Minn.  237,  59  N.  W.  302 ;  McLaren  v. 
Williston,  48  Minn.  299,  51  N.  W.  373;  Beng- 
ston  V.  Chicago,  etc.,  R.  Co.,  47  Minn.  486, 
50  N.  W.  531 ;  Olson  v.  St.  Paul,  etc.,  R.  Co., 
38  Minn.  117,  35  N.  W.  866;  Wilson  v.  Wi- 
nona, etc.,  R.  Co.,  37  Minn.  326,  33  N.  W.  908, 
5  Am.  St.  Rep.  851. 

Mississippi. —  Truly  v.  North  Lumber  Co., 
83  Miss.  430,  36  So.  4;  Memphis,  etc.,  R.  Co. 
V.  Thomas,  51  Miss.  637. 

Missouri. —  Clark  v.  Missouri,  etc.,  R.  Co., 
179  Mo.  66,  77  S.  W.  882;  Lucey  v.  Hannibal 
Oil  Co.,  129  Mo.  32,  31  S.  W.  340;  Stein- 
hauser  v.  Spraul,  127  Mo.  541,  28  S.  W.  620, 
30  S.  W.  125,  48  Am.  St.  Rep.  633;  Gibson 
V.  Pacific  R.  Co.,  46  Mo.  163,  2  Am.  Rep.  497; 
Beymer  v.  Hammond  Packing  Co.,  106  Mo.  App. 
726,  80  S.  W.  685;  Harrington  v.  Wabash  R. 
Co.,  104  Mo.  App.  663,  78  S.  W.  662 ;  Beck- 
man  V.  Anheuser-Busch  Brewing  Assoc.,  98 
Mo.  App.  555,  72  S.  W.  710;  Cothron  v.  Cud- 
ahy  Packing  Co.,  98  Mo.  App.  343,  73  S.  W. 
279 ;  Franklin  v.  Missouri,  etc.,  R.  Co.,  97  Mo. 
App.  473,  71  S.  W.  540;  Shea  Kansas  City, 
etc.,  R.  Co.,  76  Mo.  App.  29 ;  McKenna  v.  Mis- 
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and  liis  ignorance  or  non-appreciation  is  not  due  to  negligence  or  want  of  due 


souri  Pac.  R.  Co.,  54  Mo.  App.  161 ;  Watson 
V.  Kansas,  etc.,  Coal  Co.,  52  Mo.  App.  366. 

Montana. —  McCabe  v.  Montana  Cent.  R. 
Co.,  30  Mont.  323,  76  Pac.  701. 

Nebraska. —  Omaha  Bottling  Co.  v.  Tlieiler, 
.59  Nebr.  257,  80  N.  W.  821,  80  Am.  St.  Rep. 
673;  Chicago,  etc.,  R.  Co.  v.  McGinnis,  49 
Nebr.  649,  68  N.  W.  1057;  Weed  v.  Chicago, 
etc.,  R.  Co.,  5  Nebr.  (Unoff.)  623,  99  N.  W. 
827. 

~New  Hampshire. —  Carr  v.  Manchester  Elec- 
tric Co.,  70  N.  H.  308,  48  Atl.  286;  Collins  v. 
Laconia  Car  Co.,  68  N.  H.  196,  38  Atl.  1047; 
Casey  v.  Grand  Trunk  R.  Co.,  68  N.  H.  162, 
44  Atl.  92 ;  Foss  v.  Baker,  62  N.  H.  247. 

New  Jersey. —  Conway  v.  Furst,  57  N.  J.  L. 
645,  32  Atl.  380. 

Nev.^  York. — ^  Kline  v.  Abraham,  178  N.  Y. 
377,  70  N.  E.  923  [reversing  80  N.  Y.  App. 
Div.  641,  81  N.  Y.  Suppl.  1132] ;  Hutchinson 
V.  Parker,  169  N.  Y.  579,  61  N.  E.  1130  [af- 
firming 39  N.  Y.  App.  Div.  133,  57  N.  Y. 
8uppl.  168,  58  N.  Y.  Suppl.  190];  Huda  v. 
American  Glucose  Co.,  154  N.  Y.  474,  48 
N.  E.  897,  40  L.  R.  A.  411  [affirming  12  N.  Y. 
App.  Div.  624,  42  N.  Y.  Suppl.  1126]  ;  Hogan 
V.  Smith,  125  N.  Y.  774,  26  N.  E.  742  [re- 
versing 9  N.  Y.  Suppl.  881] ;  Hickey  v.  Taaffe, 
105  N.  Y.  26,  12  N.  E.  286;  Shaw  v.  Sheldon, 
103  N.  Y.  667,  9  N.  E.  183;  De  Forest  v. 
Jewett,  88  N.  Y.  264  [affirming  23  Hun  490] ; 
Wright  V.  New  York  Cent.  R.  Co.,  25  N.  Y. 
562;  Ryan  v.  Third  Ave.  R.  Co.,  92  N.  Y. 
App.  Div.  306,  86  N.  Y.  Suppl.'  1070;  Van 
Derhoflf  v.  New  York  Cent.,  etc.,  R.  Co.,  88 
N.  Y.  App.  Div.  418,  84  N.  Y.  Suppl.  650; 
Vykess  v.  Duncan  Co.,  88  N.  Y.  App.  Div. 
129,  84  N.  Y.  Suppl.  398;  Hall  v.  U.  S.  Can- 
ning Co.,  76  N.  Y.  App.  Div.  475,  78  N.  Y. 
Suppl.  617;  Ingram  v.  Fosburgh,  73  N.  Y. 
App.  Div.  129,  76  N.  Y.  Suppl.  344;  Sherlock 
V.  Sherlock,  66  N.  Y.  App.  Div.  328,  72  N.  Y. 
Suppl.  712;  Nugent  v.  Brooklyn  Union  El.  R. 
Co.,  64  N.  Y.  App.  Div.  351,  72  N.  Y.  Suppl. 
67;  Warszawski  v.  McWilliams,  64  N.  Y. 
App.  Div.  63,  71  N.  Y.  Suppl.  680;  Carlson  v. 
Walsh,  56  N.  Y.  App.  Div.  551,  67  N.  Y. 
Suppl.  516;  Rice  v.  New  York  Cent.,  etc.,  R. 
Co.,  55  N.  Y.  App.  Div.  339,  67  N.  Y.  Suppl. 
136;  Watson  i?.  Duncan,  47  N.  Y.  App.  Div. 
640,  62  N.  Y.  Suppl.  257,  46  N.  Y.  App.  Div. 
298,  61  N.  Y.  Suppl.  667 ;  Farrell  v.  Tatham, 
36  N.  Y.  App.  Div.  319,  55  N.  Y.  Suppl.  199; 
Gibbons  v.  Brush  Electric  Illuminating  Co., 
36  N.  Y.  App.  Div.  140,  55  N.  Y.  Suppl.  378 ; 
Parento  v.  Taylor,  26  N.  Y.  App.  Div.  518, 
50  N.  Y.  Suppl.  518;  Hanrahan  v.  Brooklyn 
El.  R.  Co.,  17  N.  Y.  App.  Div.  588,  45  N.  Y. 
Suppl.  474;  Horrigan  v.  New  York  Cent.,  etc., 
R.  Co.,  7  N.  Y.  App.  Div.  377,  39  N.  Y.  Suppl. 
938;  Sweeney  v.  Page,  64  Hun  172,  18  N.  Y. 
Suppl.  890 ;  Reynolds  v.  Kneeland,  63  Hun 
283,  17  N.  Y.  Suppl.  895 ;  Carr  v.  North  River 
Constr.  Co.,  48  Hun  266;  Monoghan  v.  New 
York  Cent.,  etc.,  R.  Co.,  45  Hun  113;  Haas  v. 
Buffalo,  etc.,  R.  Co.,  40  Hun  145;  Haskin  v. 
New  York  Cent.,  etc.,  R.  Co.,  65  Barb.  129 
[affirmed  in  56  N.  Y.  608] ;  Piper  v.  New 
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York  Cent.,  etc.,  R.  Co.,  1  Thomps.  &  C.  290; 
Benda  v.  Keil,  31  Misc.  812,  63  N.  Y.  Suppl. 
971;  McDugan  v.  New  York  Cent.,  etc.,  R. 
Co.,  10  Misc.  336,  31  N.  Y.  Suppl.  135;  Fan- 
nessey  v.  Western  Union  Tel.  Co.,  6  Misc. 
322,  26  N.  Y.  Suppl.  796 ;  Headifen  v.  Cooper, 
6  Misc.  263,. 26  N.  Y.  Suppl.  763;  Recka  v. 
Ocean  Steamship  Co.,  3  Misc.  526,  23  N.  Y, 
Suppl.  3 ;  Jenkins  v.  Mahopac  Iron-Ore  Co., 
10  N.  Y.  Suppl.  484;  Ehalt  v.  Marshall,  14 
N.  Y.  St.  552;  Buchanan  v.  Rome,  etc.,  R.  Co., 
10  N.  Y.  St.  326 ;  Burns  v.  Bostwick,  5  N.  Y. 
St.  50 ;  Van  Horn  v.  Boston,  etc.,  R.  Co.,  4 
N.  Y.  St.  782;  Michaels  v.  Levison,  2  N.  Y. 
City  Ct.  411. 

North  Carolina. —  Jones  v.  American  Ware- 
house Co.,  137  N.  C.  337,  49  S.  E.  355,  138 
N.  C.  546,  51  S.  E.  106. 

OMo.— Davis  V.  Turner,  69  Ohio  St.  101, 
68  N.  E.  819;  Lake  Shore,  etc.,  R.  Co.  v.  Knit- 
tal,  33  Ohio  St.  468;  Mad  River,  etc.,  R.  Co. 
V.  Barber,  5  Ohio  St.  541,  67  Am.  Dec.  312; 
Cleveland,  etc.,  R.  Co.  v.  Somers,  24  Ohio  Cir. 
Ct.  67;  Lake  Shore,  etc.,  R.  Co.  v.  Whidden, 

23  Ohio  Cir.  Ct.  85;  Beucker  v.  Baker,  21 
Ohio  Cir.  Ct.  540,  11  Ohio  Cir.  Dec.  642; 
Cincinnati,  etc.,  R.  Co.  v.  Hedges,  15  Ohio 
Cir.  Ct.  254,  8  Ohio  Cir.  Dec.  265 ;  Circleville 
V.  Throne,  1  Ohio  Cir.  Ct.  359,  1  Ohio  Cir. 
Dec.  200.  But  see  Groff  v.  Cincinnati,  etc., 
R.  Co.,  1  Cine.  Super.  Ct.  264. 

Oklahoma. —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537,  64 
L.  R.  A.  146. 

Oregon. —  Wagner  v.  Portland,  40  Oreg. 
389,  60  Pac.  985,  67  Pac.  300;  Carlson  v. 
Oregon  Short-Line,  etc.,  R.  Co.,  21  Oreg.  450, 
28  Pac.  497. 

Pennsylvania. —  Masterson  v.  Eldridge,  208 
Pa.  St.  242,  57  Atl.  515;  Cisney  v.  Pennsyl- 
vania Sewer  Pipe  Co.,  199  Pa.  St.  519,  49  Atl. 
309;  Devlin  v.  Phoenix  Iron  Co.,  182  Pa.  St. 
109,  37  Atl.  927 ;  Nuss  v.  Rafsnyder,  178  Pa. 
St.  397,  35  Atl.  958;  Diehl  v.  Lehigh  Iron 
Co.,  140  Pa.  St.  487,  21  Atl.  430;  Carroll  v. 
Pennsylvania  Coal  Co.,  (1885)  15  Atl.  688; 
Sykes  v.  Packer,  99  Pa.  St.  465;  Baird  v. 
Pettit,  70  Pa.  St.  477;  O'Dowd  v.  Burnham, 

19  Pa.  Super.  Ct.  464;  Auburn  f.  National 
Tube  Works  Co.,  14  Pa.  Super.  Ct.  568; 
Strange  v.  McCormick,  1  Phila.  156. 

Rhode  Island. —  Desrosiers  v.  Bourn,  25 
R.  1.  6,  57  Atl.  935;  Morancy  v.  Hennessey, 

24  R.  I.  205,  52  Atl.  1021;  Day  v.  Achroii, 
23  R.  I.  627,  50  Atl.  654;  Baumler  v.  Narra- 
gansett  Brewing  Co.,  23  R.  I.  430,  50  Atl. 
841 ;  Disano  v.  New  England  Steam  Brick  Co., 

20  R.  I.  452,  40  Atl.  7. 

Tennessee. —  Ohio  River,  etc.,  R.  Co.  v.  Ed- 
wards, 111  Tenn.  31,  76  S.  W.  897;  Ferguson 
V.  Phoenix  Cotton  Mills,  106  Tenn.  230,  61 
S.  W.  53 ;  Gann  v.  Nashville,  etc.,  R.  Co.,  101 
Tenn.  380,  47  S.  W.  493,  70  Am.  St.  Rep.  687 ; 
Corbett  v.  J.  Allen  Smith,  etc.,  Co.,  101  Tenn. 
368,  47  S.  W.  694;  East  Tennessee,  etc.,  R. 
Co.  V.  Smith,  9  Lea  685. 

Texas. —  Mexican  Cent.  R.  Co.  v.  Shean, 
(1891)   18  S.  W.  151;  Gulf,  etc.,  R.  Co.  v. 
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care  on  his  part,  there  is  no  assumption  of  risk  on  the  part  of  the  servant 
preventing  a  recovery  for  injuries.^ 

b.  Extent  of  Knowledge.    In  order  to  charge  a  servant  with  assumption  of 


Harriett,  80  Tex.  73,  15  S.  W.  556;  Missouri 
Phc.  R.  Co.  v.  Somers,  78  Tex.  439,  14  S.  W. 
779;  Missouri  Pac.  R.  Co.  t\  Henry,  75  Tex. 
220,  12  S.  W.  828;  Houston,  etc.,  R.  Co.  v. 
Myers,  55  Tex.  110;  Smith  v.  Armour,  (Civ. 
App.  1905 )  84  S.  W.  675 ;  Ft.  Worth,  etc.,  R. 
Co.  r.  Robinson,  (Civ.  App.  1904)  84  S.  W. 
410  [affirmed  in  (1905)  87  S.  W.  667];  San 
Antonio  Sewer  Pipe  Co.  v.  Noll,  (Civ.  App. 
1904)  83  S.  W.  900;  Sauls  v.  Chicago,  etc., 
R.  Co.,  36  Tex.  Civ.  App.  155,  81  S.  W.  89; 
Houston  Ice,  etc.,  Co.  v.  Pisch,  33  Tex.  Civ. 
App.  684,  77  S.  W.  1047;  Hettich  v.  Hillje, 
33  Tex.  Civ.  App.  571,  77  S.  W.  641;  Galves- 
ton, etc.,  R.  Co.  V.  Walker,  (Civ.  App.  1903) 
76  S.  W.  228;  Texas,  etc.,  R.  Co.  v.  Peden,  32 
Tex.  Civ.  App.  315,  74  S.  W.  932  ;  Texas  Port- 
land Cement  Co.  v.  Poe,  32  Tex.  Civ.  App.  469, 
74  S.  W.  563;  St.  Louis  Southwestern  R.  Co. 
v.  Barrett,  (Civ.  App.  1903)  72  S.  W.  884; 
Rio  Grande,  etc.,  R.  Co.  v.  Lynch,  (Civ.  App. 
1900)  66  S.  W.  712;  Ladonia  Cotton  Oil  Co. 
V.  Shaw,  27  Tex.  Civ.  App.  65,  65  S.  W.  693; 
Webb  V.  Gulf,  etc.,  R.  Co.,  27  Tex.  Civ.  App. 
75,  65  S.  W.  684;  Ft.  Worth,  etc.,  R.  Co.  v. 
Gilstrap,  25  Tex.  Civ.  App.  304,  61  S.  W. 
351;  Lantry  v.  Lowrie,  (Civ.  App.  1900)  58 
S.  W.  837  ;  Quill  v.  Houston,  etc.,  R.  Co.,  93 
Tex.  616,  55  S.  W.  1126,  57  S.  W.  948;  Eddy 
i\  Rogers,  (Civ.  App.  1894)  27  S.  W.  295; 
Dillingham  v.  Strycharski,  (Civ.  App.  1894) 
26  S.  W.  642 ;  Missouri,  etc.,  R.  Co.  v\  Walker, 
(Civ.  App.  1894)  26  S.  W.  513;  Houston,  etc., 
R.  Co.  V.  Strycharski,  6  Tex.  Civ.  App.  555, 
26  S.  W.  253 ;  Gulf,  etc.,  R.  Co.  v.  Schwabbe, 
1  Tex.  Civ.  App.  573,  21  S.  W.  706. 

Utah. —  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437,  66  Pac.  799. 

Vermont. —  Sias  v.  Consolidated  Lighting 
Co.,  73  Vt.  35,  50  Atl.  554. 

Virginia. —  Parlett  v.  Dunn,  102  Va.  459, 
46  S.  E.  467;  Norfolk,  etc.,  R.  Co.  v.  Mar- 
pole,  97  Va.  594,  34  S.  E.  462;  Russell  Creek 
VJoal  Co.  V.  Wells,  96  Va.  416,  31  S.  E. 
614. 

Washington. —  Young  v.  O'Brien,  36  Wash. 
570.  79  Pac.  211;  French  v.  First  Ave.  R.  Co., 
24  Wash.  83,  63  Pac.  1108. 

West  Virginia. —  Williams  v.  Belmont  Coal, 
etc.,  Co.,  55  W.  Va.  84,  46  S.  E.  802 ;  Sander- 
son V.  Panther  Lumber  Co.,  50  W.  Va.  42,  40 
S.  E.  368,  88  Am.  St.  Rep.  84,  55  L.  R.  A. 
908;  Knight  v.  Cooper,  36  W.  Va.  232,  14 
S.  E.  999. 

Wisconsin. —  Kreider  v.  Wisconsin  River 
Paper,  etc.,  Co.,  110  Wis.  645,  86  N.  W.  662; 
Kramer  v.  Willy,  109  Wis.  602,  85  N.  W.  499 ; 
Dugal  V.  Chippewa  Falls,  101  Wis.  533,  77 
N.  W.  878;  Darcey  v.  Farmers'  Lumber  Co., 
98  Wis.  573,  74  N.  W.  337 ;  Hinz  v.  Chicago, 
etc.,  R.  Co.,  93  W^is.  16,  66  N.  W.  718;  Haley 
V.  Jump  River  Lumber  Co.,  81  Wis.  412,  51 
N.  W.  321,  956;  Naylor  v.  Chicago,  etc.,  R. 
Co.,  53  Wis.  661,  11  N.  W.  24;  Kelley  v. 
Chicago,  etc.,  R.  Co.,  53  Wis.  74,  9  N.  W.  816. 


United  States. —  Southern  Pac.  Co.  v.  Seley, 
152  U.  S.  145,  14  S.  Ct.  530,  38  L.  ed.  391 
[reversing  6  Utah  319,  23  Pac.  751]  ;  Riley  v. 
Louisville,  etc.,  R.  Co..  133  Fed.  904,  66  C.  C. 
A.  598;  St.  Louis  Cordage  Co.  v.  Miller,  126 
Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  551; 
Bunker  Hill,  etc.,  Min.  Co.  v.  Kettleson,  121 
-bed.  529,  58  C.  C.  A.  525;  Kenney  v.  Med- 
daugh,  118  Fed.  209,  55  C.  C.  A.  115;  Johnson 
V.  Southern  Pac.  Co.,  117  Fed.  462,  54  C.  C.  A. 
508 ;  Davis  v.  Trade  Dollar  Consol.  Min.  Co., 
117  Fed.  122,  54  C.  C.  A.  636;  Choctaw,  etc., 
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Co.,  13  Q.  B.  D.  259,  49  J.  P.  100,  53  L.  J. 
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risk,  he  must  not  only  know,  but  lie  must  also  appreciate  the  danger  to  which  he 
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is  exposed,  and  one  does  not  voluntarily  ^  assume  a  risk  who  merely  knows  that 
there  is  some  danger,  without  appreciating  it.^  Thus  the  mere  knowledge  of 
defects  in  the  appliances  or  place  of  work,  or  of  other  negligence  on  the  part  of 
the  master,  without  knowledge  and  appreciation  of  the  danger  occasioned  thereby, 
will  not  defeat  a  recovery,^  unless  the  danger  is  so  obvious  that  the  servant  cannot 
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R.  Co.  V.  Otstot,  113  111.  App.  37  [affirmed  in 
212  111.  429,  72  N.  E.  387]  ;  Henrietta  Coal 
Co.  V.  Campbell,  112  111.  App.  452  [affirmed 
in  211  111.  216,  71  N.  E.  863];  Chicago,  etc., 
R.  Co.  V.  Bell,  111  111.  App.  280;  Kelley  v. 
Wilson,  21  111.  App.  141. 

Indiana. —  Avery  v.  Nordyke,  etc.,  Co.,  34 
Ind.  App.  541,  70  N.  E.  888. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  v. 
Maley,  76  S.  W.  334,  25  Ky.  L.  Rep.  690. 

Louisiana. —  Gusman  v.  Caffrey  Cent.  Re- 
llnery,  etc.,  Co.,  49  La.  Ann.  1264,  22  So. 
742. 

Maine. —  Frye  v.  Bath  Gas,  etc.,  Co.,  94 
Me.  17,  46  Atl.  804;  Mundle  v.  Hill  Mfg.  Co., 
86  Me.  400,  30  Atl.  16. 

Massachusetts. —  Fitzgerald  v.  Connecticut 
River  Paper  Co.,  155  Mass.  155,  29  N.  E. 
464,  31  Am.  St.  Rep.  537  [citing  Scanlon  v. 
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etc.,  R.  Co.,  82  Mo.  App.  175;  Benham  v.  Tay- 
lor, 66  Mo.  App.  308. 

Iseiv  Hampshire. — See  Demars  v.  Glen  Mfg. 
Co.,  67  N.  H.  404,  40  Atl.  902. 

ISlew  Jersey. —  Burns  v.  Delaware,  etc..  Tel., 
etc.,  Co.,  70  N.  J.  L.  745,  59  Atl.  220,  592,  67 
L.  R.  A.  956. 

ISlew  York. —  Windover  v.  Troy  Citv  R.  Co., 
4  N.  Y.  App.  Div.  202,  38  N.  Y.  Suppl.  591. 

North  Carolina. —  Lloyd  v.  Hanes,  126  N.  C. 
359,  35  S.  E.  611. 

Ohio. —  Werk  v.  Armburst,  7  Ohio  Dec. 
(Reprint)  544,  3  Cine.  L.  Bui.  866. 

[IV,  E,  5,  b] 
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help  understanding  it  fully If,  however,  the  servant  has  a  general  knowledge 
of  defects  sufficient  to  charge  him  with  knowledge  of  danger,  he  assumes  the 
risk,  although  he  may  not  know  of  the  particular  defects  which  cause  the  injury  ;^ 
and  where  he  is  injured  by  a  known  risk  of  the  employment  assumed  by  him,  it 
is  immaterial  that  lie  did  not  know  the  precise  extent  or  character  of  the  injury 
liable  to  be  sustained^  To  constitute  an  assumption  of  risk,  knowledge  of  the 
risk  must  come  in  time  to  be  of  use.^ 

e.  Comparative  Knowledge  of  Master  and  Servant.^  The  general  rule  is 
well  settled  that  where  the  master  and  servant  are  j^ossessed  of  equal  knowledge, 
or  means  of  knowledge,  of  defects  and  dangers,^*^  or  where  they  are  equally  ignorant 


Rhode  Island. —  McGarrity  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  209,  55  Atl.  718. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Somers,  78 
Tex.  439,  14  S.  W.  779;  Missouri,  etc.,  R.  Co. 
V.  Crum,  35  Tex.  Civ.  App.  609,  81  S.  W.  72; 
Missouri,  etc.,  R.  Co.  v.  Bailey,  28  Tex.  Civ. 
App.  609,  68  S.  W.  803 ;  San  Antonio,  etc.,  R. 
Co.  V.  Engelhorn,  24  Tex.  Civ.  App.  324,  62 
S.  W.  561,  65  S.  W.  68;  Galveston,  etc.,  R. 
Co.  17.  Smith,  24  Tex.  Civ.  App.  127,  57  S.  W. 
999;  Galveston,  etc.,  R.  Co.  v.  Hughes,  22  Tex. 
Civ.  App.  134,  54  S.  W.  264. 

Wisconsin. — Dorsey  v.  Phillips,  etc.,  Constr. 
Co.,  42  Wis.  583. 

United  States. —  Southern  Pac.  Co.  v.  Year- 
gin,  109  Fed.  436,  48  C.  C.  A.  497. 

England. —  Williams  v.  Birmingham  Bat- 
tery, etc.,  Co.,  [1899]  2  Q.  B.  338,  68  L.  J. 
Q.  B.  918,  81  L.  T.  Rep.  N.  S.  62,  47  Wkly. 
Rep.  680. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  575. 

5.  California. —  Lee  v.  Southern  Pac.  R.  Co., 
101  Cal.  118,  35  Pac.  572;  Sanborn  v.  Madera 
Flume,  etc.,  Co.,  70  Cal.  261,  11  Pac.  710. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Bell,  111 
111.  App.  280. 

Missouri. —  Benham  v.  Taylor,  66  Mo.  App. 
308. 

'New  York. —  Delaney  v.  Heartt,  10  N.  Y. 
Suppl.  595. 

Texas. —  San  Antonio  Sewer  Pipe  Co.  v. 
Noll,  (Civ.  App.  1904)  83  S.  W.  900. 

Utah. —  Allen  v.  Logan  City,  10  Utah  279, 
37  Pac.  496. 

Wisconsin. —  Showalter  v.  Fairbanks,  88 
Wis.  376,  60  N.  W.  257. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  575. 

6.  Drake  v.  Union  Pac.  R.  Co.^  2  Ida. 
(Hash.)  487,  21  Pac.  560;  Green  v.  Cross,  79 
Tex.  130,  15  S.  W.  220;  Missouri  Pac.  R.  Co. 
V.  Somers,  78  Tex.  439,  14  S.  W.  779;  Mis- 
souri Pac.  R.  Co.  V.  Somers,  71  Tex.  700,  9 
S.  W.  741  [distinguished  in  Fordyce  v.  Cul- 
ver, 2  Tex.  Civ.  App.  569,  22  S.  W.  237].  But 
compare  Graham  v.  Chapman,  11  N.  Y.  Suppl. 
318,  where  it  was  held  that  knowledge  by  a 
locomotive  fireman  that  the  general  condition 
of  the  track  was  rough  does  not  charge  him 
with  notice  that  the  ties  were  rotten,  so  that 
the  nails  would  not  hold  the  rails  in  their 
place. 

Knowledge  of  all  the  facts  except  one, 

which,  in  view  of  those  known,  is  immaterial, 
charges  a  servant  with  assumption  of  risk. 

[IV,  E,  5,  b] 


Ohio  River,  etc.,  R.  Co.  v.  Edwards,  111  Tenn. 
31,  76  S.  W.  897. 

7.  Feely  v.  Pearson  Cordage  Co.,  161  Mass. 
426,  37  N.  E.  368. 

8.  Louisville,  etc.,  R.  Co.  v.  Kelly,  63  Fed. 
407,  11  C.  C.  A.  260.  See  also  Wright  v.  Chi- 
cago, etc.,  R.  Co.,  160  Ind.  583,  66  N.  E.  454; 
St.  Louis,  etc.,  R.  Co.  v.  McClain,  80  Tex.  85, 
15  S.  W.  789. 

9.  Obvious  or  latent  defects  or  dangers  see 
infra,  IV,  E,  6,  b. 

10.  California. —  Wright  v.  Pacific  Coast 
Oil  Co.,  (1898)  53  Pac.  1086;  Fisk  v.  Central 
Pac.  R.  Co.,  72  Cal.  38,  13  Pac.  144,  1  Am. 
St.  Rep.  22;  Malone  v.  Hawley,  46  Cal. 
409. 

Colorado. — Burlington,  etc.,  R.  Co.  v.  Liehe, 
17  Colo.  280,  29  Pac.  175. 

Georgia. —  Cartledge  v.  Pierpont  Mfg.  Co., 
120  Ga.  221,  47  S.  E.  586;  Stewart  v.  Sea- 
board Air  Line  R.  Co.,  115  Ga.  624,  41  S.  E. 
981. 

Illinois. —  Stover  Mfg.  Co.  v.  Millane,  89 
111.  App.  532;  Westville  Coal  Co.  v.  Milka,  75 
111.  App.  638;  Tobin  v.  Friedman  Mfg.  Co., 
67  111.  App.  149. 

Indiana. —  Staldter  v.  Huntington,  153  Ind. 
354,  55  N.  E.  88;  Jenney  Electric  Light,  etc., 
Co.  V.  Murphy,  115  Ind.  566,  18  N.  E.  30; 
Thayer  v.  St.  Louis,  etc.,  R.,  22  Ind.  26,  85 
Am.  Dec.  409 ;  Salem  Bedford  Stone  Co.  v. 
Hobbs,  11  Ind.  App.  27,  38  N.  E.  538. 

Kansas. —  Walker  v.  Scott,  (1901)  64  Pac. 
615;  Morbach  v.  Home  Min.  Co.,  53  Kan.  731, 
37  Pac.  122. 

Massachusetts. —  Davis  v.  Forbes,  171  Mass. 
548,  51  N.  E.  20,  47  L.  R.  A.  170;  Carey  v. 
Boston,  etc.,  R.  Co.,  158  Mass.  228,  33  N.  E. 
512;  Nourse  v.  Packard,  138  Mass.  307. 

Michigan. —  Ft.  Wayne,  etc.,  R.  Co.  v.  Gil- 
dersleeve,  33  Mich.  133;  Michigan  Cent.  R. 
Co.  V.  Dolan,  32  Mich.  510;  Davis  v.  Detroit, 
etc.,  R.  Co.,  20  Mich.  105,  4  Am.  Rep.  364. 

Minnesota. —  Olson  v.  McMullen,  34  Minn. 
94,  24  N.  W.  318. 

Mississippi. —  Yazoo  City  Transp.  Co.  v. 
Smith,  78  Miss.  140,  28  So.  807. 

Missouri. —  Watson  v.  Kansas,  etc..  Coal 
Co.,  52  Mo.  App.  366. 

Nebraska. —  Kitzberger  v.  Chicago,  etc.,  R. 
Co.,  4  Nebr.  (Unoff.)  324,  93  N.  W.  935. 

New  Hampshire. —  Dube  v.  Gay,  69  N.  H. 
670,  46  Atl.  1049. 

New  York. —  Hart  v.  Naumburg,  123  N.  Y. 
641,  25  N.  E.  385  [reversing  50  Hun  392,  3 
N.  Y.  Suppl.  227] ;  French  v.  Aulls,  72  Hun 
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tliereof,^^  the  servant  assumes  the  risk  ;  and  the  same  is  true  afoi'tiori  where  the 
servant  has  better  means  of  knowledge  than  the  master.^^  But  if  the  master  knows, 
oris  under  an  obhgation  to  know,  of  dangers  of  which  the  servant  is  ignorant,  and  of 
which  he  is  not  under  an  equal  obligation  to  know,  there  is  no  assumption  of  risk.-*^ 
d.  Constructive  Notice^'*  —  (i)  In  General.  To  warrant  a  finding  that  a 
servant  assumed  the  risks  of  his  employment,  he  need  not  have  had  absolute 
knowledo^e  of  the  risks,  if  thej  were  such  that  an  ordinarily  prudent  man  under 
the  circumstances  could  by  reasonable  diligence  have  discovered  them.^^ 


442,  25  N.  Y.  Suppl.  188;  Thorn  v.  New  York 
City  Ice  Co.,  46  Hun  497;  Prentice  v.  Wells- 
ville,  21  N.  Y.  Suppl.  820;  Burns  v.  Bostwick, 
5  N.  Y.  St.  50.  But  see  Muller  v.  McKesson, 
73  N.  Y.  195,  29  Am.  Rep.  123  [affirming  10 
Hun  44]. 

Ohio. —  Shadle  r.  Cleveland  Electric  Illu- 
minating Co.,  22  Oliio  Cir.  Ct.  49,  12  Ohio  Cir. 
Dec.  37 ;  Cincinnati,  etc.,  R.  Co.  v.  Hedges,  15 
Ohio  Cir.  Ct.  254,  8  Ohio  Cir.  Dec.  265. 

Oregon. —  Weekland  v.  Southern  Oregon 
Co.,  20  Oreg.  591,  27  Pac.  260. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  Hand- 
man,  13  Lea  423. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Lempe, 
59  Tex.  19;  Missouri,  etc.,  R.  Co.  v.  Spellman, 
(Civ.  App.  1896)  34  S.  W.  298;  Bonnet  v. 
Galveston,  etc.,  R.  Co.,  (Civ.  App.  1895)  31 
S.  W.  525;  Eddy  v.  Rogers,  (Civ.  App.  1894) 
27  S.  W.  295.  But  see  International,  etc.,  R. 
Co.  17.  Cook,  16  Tex.  Civ.  App.  386,  41  S.  W. 
665. 

Vermont. —  Latremouille  v.  Bennington, 
etc.,  R.  Co.,  63  Vt.  336,  22  Atl.  656. 

West  Virginia. —  Giebell  v.  Collins  Co.,  54 
W.  Va.  5I83  46  S.  E.  569. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Baugh,  149  U.  S.  368,  13  S.  Ct.  914,  37  L.  ed. 
772;  Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed. 
73,  36  C.  C.  A.  94;  Johnson  v.  Oakes,  70  Fed. 
566;  Gulf,  etc.,  R.  Co.  v.  Jackson,  65  Fed. 
48,  12  C.  C.  A.  507. 

England. —  Ogden  v.  Rummens,  3  F.  &  F. 
751;  Griffiths  v.  Gidlow,  3  H.  &  N.  648,  27 
L.  J.  Exch.  404;  Williams  v.  Clough,  3 
H.  &  N.  258,  27  L.  J.  Exch.  325;  Assop  -o. 
Yates,  2  H.  &  N.  768,  27  L.  J.  Exch.  156; 
Priestley  v.  Fowler,  1  Jur.  987,  7  L.  J.  Exch. 
42,  M.  &  H.  305,  3  M.  &  W.  1;  Dynen  v. 
Leach,  26  L.  J.  Exch.  221,  5  Wkly.  Rep.  490. 

Canada. —  Ross  v.  Cross,  17  Ont.  App.  29; 
Murphy  v.  Ottawa,  13  Ont.  334. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  576. 

11.  Louisville,  etc.,  R.  Co.  v.  Quinn,  14 
Ind.  App.  554,  43  N.  E.  240;  Bradbury  v. 
Kingston  Coal  Co.,  157  Pa.  St.  231,  27  Atl. 
400;  Watts  v.  Hart,  7  Wash.  178,  34  Pac.  423, 
771.  But  see  Faren  v.  Sellers,  39  La.  Ann. 
1011,  3  So.  363,  4  Am.  St.  Rep.  256,  where 
it  was  held  that  when  a  master  has  created 
the  danger,  he  is  bound  to  guard  against  it, 
and  if  he  himself  does  not  believe  or  know 
that  it  exists  he  cannot  require  superior 
knowledge  and  judgment  from  the  servant. 

12.  Colorado. —  Fairmount  Cemetery  Assoc. 
V.  Davis,  4  Colo.  App.  570,  36  Pac.  911. 

Illinois. —  Westville  Coal  Co.  v.  Milka,  75 
111.  App.  638. 


New  York. —  Hart  v.  Maunburg,  123  N.  Y. 
641,  25  N.  E.  385. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Fowler, 
56  Tex.  452. 

Washington. —  Scliulz  v.  Johnson,  7  Wash. 
403,  35  Pac.  130;  Week  v.  Freemont  Mill  Co., 
3  Wash.  629,  29  Pac.  215. 

United  States. —  Easton  v.  Houston,  etc.,  R. 
Co.,  39  Fed.  65. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  576. 

13.  Connecticut. —  Hayden  v.  Smithville 
Mfg.  Co.,  29  Conn.  548. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  v. 
Love,  10  Ind.  554. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Irwin, 
37  Kan.  701,  16  Pac.  146,  1  Am.  St.  Rep.  266. 

Kentucky. —  Pfisterer  v.  Peter,  117  Ky. 
501,  78  S.  W.  450,  25  Ky.  L.  Rep.  1605. 

il/aiwe.— Hull  v.  Hall,  78  Me.  114,  3  Atl. 
650;  Buzzell  v.  Laconia  Mfg.  Co.,  48  Me.  113, 
77  Am.  Dec.  212. 

Missouri. —  Nichols  v.  Crystal  Plate  Glass 
Co.,  126  Mo.  55,  28  S.  W.  991 ;  Sullivan  r. 
Hannibal,  etc.,  R.  Co.,  107  Mo.  66,  17  S.  W. 
748,  28  Am.  St.  Rep.  388 ;  Sackewitz  v.  Ameri- 
can Biscuit  Mfg.  Co.,  78  Mo.  App.  144. 

Neiv  York. —  Koosorowska  v.  Glasser,  8 
N.  Y.  Suppl.  197. 

United  States. —  Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  476;  Bean  t'.  Oceanic  Steam  Nav. 
Co.,  24  Fed.  124;  Thompson  r.  Chicago,  etc., 
R.  Co.,  14  Fed.  564,  4  McCrary  629. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  576. 

Structural  defects. —  The  right  of  a  servant 
to  recover  for  injuries  caused  by  the  fall  of  a 
platform  on  which  he  was  standing  is  not 
affected  by  the  fact  that  he  had  equal  means 
with  his  master  of  knowing  that  it  had  not 
been  constructed  in  a  reasonably  safe  manner. 
Pfisterer  v.  Peter,  117  Ky.  501,  78  S.  W.  450, 
25  Ky.  L.  Rep.  1605. 

14.  Inexperienced  or  youthful  employee  see 
infra,  IV,  E,  7,  c. 

15.  See  cases  cited  supra,  IV,  E,  5,  a,  note 
99. 

Presumptions. —  A  servant  who  undertakes 
to  use  machinery  provided  for  him  by  the 
master  is  presumed  to  know  its  character  and 
the  dangers  incident  to  its  operation 
(Strange  r.  McCormick,  5  Pa.  L.  J.  Rep.  10)  ; 
but  there  is  no  presumption  that  a  brakeman 
has  sufficient  skill  to  determine,  from  an  in- 
spection of  the  brakes,  their  fitness  for  use 
(Central  R.  Co.  v.  Haslett,  74  Ga.  59),  or 
that  a  baggage-master  knows  of  defects  in  the 
schedule  or  time-table  (Georgia  R.,  etc.,  Co. 
V.  Rhodes,  56  Ga.  645). 

nv,  E.  5,  d.  (i)] 
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(ir)  OppoRTumTY  TO  Ac quERi:  Knowledge}^  A  servant  assumes  not  only 
such  risks  as,  froiri  the  nature  of  the  business  as  ordinarily  conducted,  he  must 
have  known,  but  also  those  which  the  exercise  of  his  opportunities  for  inspection 
would  have  disclosed  to  him.^^  On  the  other  hand  he  is  not  charged  with  the 
assumption  of  risks  whicli  are  not  incidental  to  his  employment,  and  of  which  he 
has  had  no  opportunity  to  learn. 

(ill)  Knowledge  BY  Fellow  Servant.  A  servant  is  not  charged  with  a 
fellow  servant's  knowledge  of  defects  and  dangers. 

e.  Effect  of  Duty  to  Discover  or  Remedy  Defect.  Ordinarily  a  servant  is 
charged  with  no  duty  of  inspection  to  discover  latent  defects  or  danger ;  but 


The  general  reputation  of  an  incompetent 
servant  among  his  fellows  for  incompetency 
is  not  alone  sufficient  to  charge  a  servant, 
injured  by  reason  of  such  incompetency,  with 
knowledge  thereof.  Texas,  etc.,  E,.  Co.  v. 
Johnson,  89  Tex.  519,  35  S.  W.  1042. 

Marked  cars. —  A  brakeman,  in  handling  a 
damaged  car,  is  chargeable  with  the  notice 
conveyed  by  the  mark  "  out  of  order  "  on  the 
car,  whether  he  was  able  to  read  it  or  not. 
Watson  V.  Houston,  etc.,  R.  Co.,  58  Tex.  434. 

16.  Obvious  or  latent  defects  or  dangers 
see  infra,  IV,  E,  6,  c. 

17.  Illinois. —  Peoria,  etc.,  R.  Co.  v.  Ross, 
55  111.  App.  638;  Peoria,  etc.,  R.  Co.  v.  Hard- 
wick,  48  ill.  App.  562;  Litchfield  Car,  etc., 
Co.  V.  Romine,  39  111.  App.  642;  Henderson  v. 
Coons,  31  111.  App.  75. 

Indiana. —  Umback  v.  Lake  Shore,  etc.,  R. 
Co.,  83  Ind.  191;  Linton  Coal,  etc.,  Co.  v. 
Persons,  15  Ind.  App.  69,  43  N.  E.  651. 

Iowa. —  Perigo  v.  Chicago,  etc.,  R.  Co.,  52 
Iowa  276,  3  N.  W.  43;  Lumley  v.  Caswell,  47 
Iowa  159. 

Kentucky. —  Buey  v.  Chess,  etc.,  Co.,  84 
S.  W.  563,  27  Ky.  L.  Rep.  198.  But  see 
Hughes  V.  Louisville,  etc.,  R.  Co.,  104  Ky. 
774,  48  S.  W.  671,  20  Ky.  L.  Rep.  1029. 

Massachusetts. —  Barry  v.  New  York  Bis- 
cuit Co.,  177  Mass.  449,  59  N.  E.  75;  Fuller 
V.  New  York,  etc.,  R.  Co.,  175  Mass.  424,  56 
N.  E.  574;  Lehman  -v.  Van  Nostrand,  165 
Mass.  233,  42  N.  E.  1125;  Goodes  v.  Boston, 
etc.,  R.  Co.,  162  Mass.  287,  38  N.  E.  500; 
Gleason  v.  New  York,  etc.,  R.  Co.,  159  Mass. 
68,  34  N.  E.  79;  O'Maley  v.  South  Boston 
Gas  Light  Co.,  158  Mass.  135,  32  N.  E.  1119, 
47  L.  R.  A.  161;  Leary  v.  Boston,  etc.,  R.  Co., 
139  Mass.  580,  2  N.  E.  115,  52  Am.  Rep.  733. 

Michigan. —  Ragon  v.  Toledo,  etc.,  R.  Co., 
97  Mich.  265,  56  N.  W.  612,  37  Am.  St.  Rep. 
336. 

Minnesota. —  Larson  v.  St,  Paul,  etc.,  R. 
Co.,  43  Minn.  423,  45  N.  W.  722;  Olson  v. 
McMullen,  34  Minn.  94,  24  N.  W.  318. 

Missouri. —  Thomas  v.  Missouri  Pac.  R.  Co., 
109  Mo.  187,  18  S.  W.  980. 

Pennsylvania. —  Brossman  v.  Lehigh  Val- 
ley R.  Co.,  113  Pa.  St.  83,  4  Atl.  218,  57 
Am.  Rep.  442;  Auburn  v.  Tube  Works  Co., 
14  Pa.  Super.  Ct.  568;  Fick  V.  Jackson,  3 
Pa.  Super.  Ct.  378. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Barrager, 
(1890)  14  S.  W.  242;  Houston,  etc.,  R.  Co.  v. 
Fowler,  56  Tex.  452;  Texas,  etc.,  R.  Co.  v. 
Peden,  32  Tex.  Civ.  App.  315,  74  S.  W.  932. 

[IV,  E,  5,  d,  (II)] 


Virginia. —  Richmond,  etc.,  R.  Co.  v.  Ris- 
don,  87  Va.  335,  12  S.  E.  786. 

West  Virginia. —  Williamson  v.  Newport 
News,  etc.,  Co.,  34  W.  Va.  657,  12  S.  E.  824, 
26  Am.  St.  Rep.  927,  12  L.  R.  A.  297. 

United  titates. —  Henion  v.  New  York,  etc., 
R.  Co.,  79  Fed.  903,  25  C.  C.  A.  223. 

Canada.— Miller  v.  Reid,  10  Ont.  419. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  578. 

But  see  Eldridge  v.  Atlas  Steamship  Co., 
58  Hun  (N.  Y.)  96,  11  N.  Y.  Suppl.  468. 

18.  Alabama. —  Georgia  Pac.  R.  Co,  v. 
Davis,  92  Ala.  300,  9  So.  252,  25  Am.  St.  Rep. 
47. 

Illinois. —  Lake  Erie,  etc.,  R.  Co,  v.  Mor- 
rissey,  177  111.  376,  52  N.  E.  299  [affirming 
75  111.  App,  466]  ;  Illinois  Cent.  R.  Co.  v. 
Sanders,  166  111.  270,  46  N.  E.  799  [affirming 
66  111.  App.  439];  Eraser  v.  Schroeder,  163 
111,  459,  45  N.  E,  288;  Perry  v.  Ricketts,  55 
111.  234;  Illinois  Cent.  R,  Co.  v.  Welch,  52 

III.  183,  4  Am.  Rep.  593. 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Bundy, 
152  Ind,  590,  53  N,  E.  175;  Chicago,  etc,  R. 
Co,  V.  Fry,  131  Ind.  319,  28  N.  E,  989, 

Missouri. —  Burton  v.  Missouri  Pac.  R,  Co., 
32  Mo.  App.  455. 

New  York. —  W^ooden  v.  Western  New 
York,  etc.,  R.  Co.,  18  N.  Y.  Suppl.  768  [affirm- 
ing 16  N.  Y.  Suppl.  840]. 

North  Carolina. —  Bean  v.  Western  North 
Carolina  R.  Co.,  107  N,  C.  731,  12  S,  E.  600. 

Texas. —  Houston,  etc.,  R.  Co.  v.  McNa- 
mara,  59  Tex.  255;  Texas  Pac,  R.  Co,  v. 
Crow,  3  Tex.  Civ.  App.  266,  22  S.  W.  928. 

See  34  Cent,  Dig,  tit,  ''Master  and 
Servant,"  §  578. 

19.  Illinois  Cent.  R.  Co.  v.  Pirtle,  47  111. 
App.  498;  Covey  v.  Hannibal,  etc,  R.  Co,,  27 
Mo,  App.  170. 

20.  Reliance  on  care  of  master  see  supra, 

IV.  E,  1,  d.    And  see  the  following  cases : 
Indiana. —  Louisville,  etc,  R.  Co.  v.  Buck, 

116  Ind.  566,  19  N.  E.  453,  9  Am.  St.  Rep. 
883,  2  L.  R.  A.  520;  Summit  Coal  Co.  v. 
Shaw,  16  Ind.  App.  9,  44  N.  E.  676, 

Iowa. —  Muldowney  v.  Illinois  Cent,  R,  Co,, 
36  Iowa  462, 

Kentucky. —  Champion  Ice  Mfg,,  etc,  Co. 

V.  Carter,  51  S.  W,  16,  21  Ky.  L.  Rep.  210. 
Massachusetts. —  Knight  v.  Overman  Wheel 

Co,,  174  Mass,  455,  54  N,  E.  890. 

Michigan. —  Rick  v.  Saginaw  Bay  Towing- 
Co.,  132  Mich.  237,  93  N.  W.  632,  102  Am.. 
St.  Rep.  422. 
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where  it  is  a  part  of  his  duties  to  discover  or  remedy  defects  in  the  master's 
appHances  or  places  for  work,  he  will  be  held  to  have  assumed  the  risk  of  injury 
therefrom,^^  provided  they  are  discoverable  from  inspection.^^ 

f.  Risks  Outside  Scope  of  Employment.  If  a  servant  knows  of  a  defect  or 
danger  through  which  he  is  injured,  he  assumes  the  risk,  even  where  it  is  outside 
of  the  scope  of  his  employment ;  but  he  is  not  bound  to  exercise  care  in  know- 
ing the  fact,  unless  it  is  in  the  line  of  his  duty.^^  The  material  question  is  whether 
the  servant  had  sufficient  experience  or  knowledge  to  understand  the  hazards  of 
the  extra  work  required  of  him.^^ 

g".  Continuingr  Work  After  Knowledge  of  Danger  —  (i)  Without  Complaint 
OR  Promise ^  of  Remedy— {k)  Right  to  Demand  Alterations.  Since  a  servant 
assumes  the  incidental  risks  of  his  employment  and  those  which  are  apparent  to 
ordinary  observation,  he  cannot  call  upon  his  master  to  make  alterations  to  secure 
greater  safety,  or  hold  him  liable  in  case  of  injury .^^ 

(b)  Necessity  of  Notice  or  Coinplaint  —  (1)  In  General.  The  rule  that  a 
servant  has  the  right  to  rely  upon  the  performance  by  his  master  of  the  duties 
imposed  on  him  by  law  for  the  protection  of  his  servants  is  quahfied  by  the 
further  rule  that  where  a  servant  knows,  or  is  charged  with  knowledge  of  danger, 
and  continues  in  the  master's  employment  voluntarily  and  without  complahit, 
and  without  any  promise  that  the  defect  will  be  remedied  or  the  danger  removed, 
he  assumes  the  risk  of  any  injuries  which  may  result  from  such  defect.^^  This 


'Nebraska. —  Union  Stock- Yards  Co.  v. 
Goodwin,  57  Nebr.  138,  77  N.  W.  357. 

Nexo  York. —  Goodrich  v.  New  York  Cent., 
etc.,  R.  Co.,  116  N.  Y.  398,  22  N.  E.  397,  15 
Am.  St.  Rep.  410,  5  L.  R.  A.  750. 

Ohio. —  Davis  v.  Turner,  69  Ohio  St.  101, 
€8  N.  E.  819. 

United  States. —  Texas,  etc.,  R.  Co.  v. 
Swearingen,  122  Fed.  193,  59  C.  C.  A.  31. 

21.  Colorado.— Wells  v.  Coe,  9  Colo.  159, 
11  Pac.  50. 

Georgia. —  White  v.  Kennon,  83  Ga.  343,  9 
S.  E.  1082. 

Iowa. —  Beckman  v.  Consolidation  Coal  Co., 
90  Iowa  252,  57  N.  W.  889. 

Missouri. —  Gleeson  v.  Excelsior  Mfg.  Co., 
94  Mo.  201,  7  S.  W.  188. 

North  Carolina.—  Pleasants  v.  Raleigh,  etc.. 
Air  Line  R.  Co.,  95  N.  C.  195. 

Pennsylvania. —  Smith  v.  Drake,  125  Pa.  St. 
501,  17  Atl.  449. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Denny,  5 
Tex.  Civ.  App.  359,  24  S.  W.  317. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  581. 

22.  Galveston,  etc.,  R.  Co.  v.  McCray,  (Tex. 
Civ.  App.  1897)  43  S.  W.  275. 

23.  Clark  v.  Chicago,  etc.,  R.  Co.,  92  111.  43 
[affirming  2  III.  App.  596]  ;  Foley  v.  Chicago, 
etc.,  R.  Co.,  48  Mich.  622,  12  N.  W.  879,  42 
Am.  Rep.  481;  Paule  v.  Florence  Min.  Co., 
80  Wis.  350,  50  N.  W.  189. 

Constructive  knowledge  sufficient  see  East 
St.  Louis  Ice,  etc.,  Co.  v.  Sculley,  63  III.  App. 
147. 

24.  Taylor,  etc.,  R.  Co.  v.  Taylor,  79  Tex. 
104,  14  S.  W.  918.  23  Am.  St.  Rep.  310. 

25.  St.  Louis  Consol.  Coal  Co.  v.  Haenni, 
146  111.  614,  35  N.  E.  162  [affirming  48  111. 
App.  115]. 

26.  After  notice  or  complaint  to  master 
and  promise  to  remedy  defect  see  infra,  IV, 
E,  5,  g,  (11),  (B). 


As  contributory  negligence  see  infra,  IV,  F, 
2,  a,  (ill),  (b). 

27.  Sweeney  v.  Berlin,  etc.,  Envelope  Co., 
101  N.  Y.  520,  5  N.  E.  358,  54  Am.  Rep.  722; 
De  Forest  v.  Jewett,  88  N.  Y.  264  [affirming 
23  Hun  490]  ;  Gibson  v.  Erie  R.  Co.,  63  N.  Y. 
449,  20  Am.  Rep.  552. 

No  right  to  complain  of  increased  risk  from 
change  of  schedule  see  Robinson  v.  Houston, 
etc.,  R.  Co.,  46  Tex.  540. 

28.  Reliance  on  care  of  master  see  supra, 

IV,  E,  1,  d. 

29.  AZaftama.— Sloss-Sheffield  Steel,  etc., 
Co.  V.  Mobley,  139  Ala.  425,  36  So.  181; 
Thomas  v.  Bellamy,  126  Ala.  253,  28  So.  707. 

California. —  Limberg  v.  Glenwood  Lumber 
Co.,  127  Cal.  598,  60  Pac.  176,  49  L.  R.  A.  33; 
Long  V.  Coronado  R.  Co.,  96  Cal.  269,  31  Pac. 
170. 

Colorado. —  Iowa  Gold  Min.  Co.  v.  Diefen- 
thaler,  32  Colo.  391,  76  Pac.  981;  Burlington, 
etc.,  R.  Co.  V.  Liehe,  17  Colo.  280,  29  Pac. 
175;  Acme  Coal  Min.  Co.  v.  Mclver,  5  Colo. 
App.  267,  38  Pac.  596.    But  compare  Maydole 

V.  Denver,  etc.,  R.  Co.,  15  Colo.  App.  449,  62 
Pac.  964. 

Delaware. — Creswell  v.  Wilmington,  etc.,  R. 
Co.,  2  Pennew.  210,  43  Atl.  629;  Huber  v. 
Jackson,  1  Marv.  374,  41  Atl.  92;  Foster  v. 
Pusey,  8  Houst.  168,  14  Atl.  545. 

Florida. —  South  Florida  R.  Co.  v.  Weese, 
32  Fla.  212,  13  So.  436. 

Georgia. —  Gunn  v.  Willingham,  111  Ga. 
427,  36  S.  E.  804;  Cheeney  v.  Ocean  Steam- 
ship Co.,  92  Ga.  726,  19  S.  E.  33,  44  Am.  St. 
Rep.  113;  Richmond,  etc.,  R.  Co.  v.  Worley, 
92  Ga.  84,  18  S.  E.  361. 

Illinois. —  Homersky  v.  Winkle  Terra  Cotta 
Co.,  178  111.  562,  53  N.  E.  346  [affirming  77 
111.  App.  42]  ;  Swift  V.  Rutkowski,  167  111. 
156,  47  N.  E.  362;  Stafford  v.  Chicago,  etc., 
R.  Co.,  114  111.  244,  2  N.  E.  185;  Chicago, 
etc.,  R.  Co.  V.  Geary,  110  111.  383;  Pennsyl- 
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rule  is  not,  however,  without  qualifications.    Thus  it  has  frequently  been  held  that 


vania  Co.  v.  Lynch,  90  111.  333 ;  Chicago,  etc., 
E,.  Co.  ]j.  Munroe,  85  111.  25 ;  Illinois  Terminal 
R.  Co.  V.  Thompson,  112  111.  App.  463  [a/- 
iirmed  in  210  111.  226,  71  N.  E.  328]  ;  Mont- 
gomery Coal  Co.  V.  Barringer,  109  111.  App. 
185;  Illinois  Cent.  R.  Co.  v.  Satkowski,  107 
111.  App.  524;  International  Packing  Co.  v. 
Cichowicz,  107  111.  App.  234  [affirmed  in  206 
111.  346,  68  N.  E.  1083]  ;  Harte  v.  Eraser,  104 
111.  App.  201;  Webster  Mfg.  Co.  v.  Goodrich, 
104  111.  App.  76 ;  Kinmundy  v.  Anderson,  103 
111.  App.  457;  Chicago,  etc.,  R.  Co.  v.  Merri- 
man,  95  111.  App.  628 ;  Helbig  v.  Slaughter,  95 
111.  App.  623 ;  Cleveland,  etc.,  R.  Co.  v.  Carr, 
95  111.  App.  576;  Munn  v.  L.  Wolff  Mfg.  Co., 
94  111.  App.  122 ;  Chicago,  etc.,  R.  Co.  v.  Gar- 
ner, 78  111.  App.  281;  McAleenan  v.  Myrick, 
68  111.  App.  225;  Illinois  Cent.  R.  Co.  v. 
Swisher,  61  111.  App.  611,  53  111.  App.  411; 
William  Graver  Tank  Works  v.  McGee,  58  111. 
App.  250 ;  St.  Louis  Press  Brick  Co.  v.  Ken- 
yon,  57  111.  App.  640 ;  Chicago  Packing,  etc., 
Co.  V.  Rohan,  47  111.  App.  640 ;  Louisville, 
etc.,  R.  Co.  V.  Allen,  47  111.  App.  465;  Evans 
V.  Chessmond,  38  111.  App.  615;  Chicago,  etc., 
R.  Co.  V.  Merckes,  36  111.  App.  195;  Chicago, 
etc.,  R.  Co.  V.  Stafford,  16  111.  App.  84;  Chi- 
cago, etc.,  R.  Co.  V.  Clark,  11  111.  App.  104. 

Indiana. —  Hollingsworth  v.  Chicago,  etc., 
R.  Co.,  160  Ind.  259,  65  N.  E.  750;  Hattaway 
V.  Atlanta  Steel,  etc.,  Co.,  155  Ind.  507,  58 
N.  E.  718;  Lake  Shore,  etc.,  R.  Co.  v.  Stupak, 
108  Ind.  1,  8  N.  E.  630;  Toledo,  etc.,  R.  Co. 
V.  Trimble,  8  Ind.  App.  333,  35  N.  E.  716; 
Pennsylvania  Co.  v.  Burgett,  7  Ind.  App.  338, 
33  N.  E.  914,  34  N.  E.  650. 

loioa. —  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84,  102  N.  W.  422;  Crane  v.  Chicago, 
etc.,  R.  Co.,  124  Iowa  81,  99  K  W.  169; 
Forbes  v.  Boone  Valley  Coal,  etc.,  Co.,  113 
Iowa  94,  84  N".  W.  970 :  Box  v.  Chicago,  etc., 
R.  Co.,  107  Iowa  660,  78  N.  W.  694;  Brown- 
field  17.  Chicago,  etc.,  R.  Co.,  107  Iowa  254, 
77  N.  W.  1038;  McCarthy  v.  Mulgrew,  107 
Iowa  76,  77  N.  W.  527;  Cowles  v.  Chicago, 
etc.,  R.  Co.,  102  Iowa  507,  71  N.  W.  580; 
Scott  V.  Darby  Coal  Co.,  90  Iowa  689,  57 
N.  W.  619;  Mcholaus  v.  Chicago,  etc.,  R.  Co., 
90  Iowa  85,  57  N.  W.  694;  Burns  v.  Chicago, 
etc.,  R.  Co.,  69  Iowa  450,  30  N.  W.  25,  58 
Am.  Rep.  227 ;  Rasmussen  v.  Chicago,  etc.,  R, 
Co.,  65  Iowa  236,  21  N.  W.  583;  Wells  v. 
Burlington,  etc.,  R.  Co.,  56  Iowa  520,  9  N.  W. 
364;  Way  v.  Illinois  Cent.  R.  Co.,  40  Iowa 
341;  Kroy  v.  Chicago,  etc.,  R.  Co.,  32  Iowa 
357. 

Kansas. — Southern  Kansas  R.  Co.  v.  Moore, 
49  Kan.  616,  31  Pac.  138;  Atchison,  etc.,  R. 
Co.  V.  Schroeder,  47  Kan.  315,  27  Pac.  965. 

Kentucky. — •  Needham  v.  Louisville,  etc.,  R. 
Co.,  85  Ky.  423,  3  S.  W.  797,  11  S.  W.  306,  8 
Ky.  L.  Rep.  869;  Bogenschutz  v.  Smith,  84 
Ky.  330,  1  S.  W.  578,  8  Ky.  L.  Rep.  376; 
Buey  V.  Chess,  etc.,  Co.,  84  S.  W.  563,  27  Ky. 
L.  Rep.  198;  Breckinridge,  etc.,  Syndicate  v. 
Murphy,  38  S.  W.  700,  18  Ky.  L.  Rep.  915. 

Louisiana. —  Pollich  v.  Sellers,  42  La.  Ann. 
623,  7  So.  786. 

[IV,  E,  5,      (I),  (b),  (1)] 


Maine. —  Gillin  v.  Patten,  etc.,  R.  Co.,  93 
Me.  80,  44  Atl.  361 ;  Jones  v.  Manufacturing, 
etc.,  Co.,  92  Me.  565,  43  Atl.  512,  69  Am.  St. 
Rep.  535;  Mundle  v.  Hill  Mfg.  Co.,  86  Me. 
400,  30  Atl.  16;  Buzzell  v.  Laconia  Mfg.  Co., 
48  Me.  113,  77  Am.  Dec.  212. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  State, 
75  Md.  152,  23  Atl.  310,  32  Am.  St.  Rep.  372; 
Baltimore,  etc.,  R.  Co.  v.  State,  41  Md.  268. 

Massachusetts. — Dobbins  v.  Lang,  181  Mass. 
397,  63  N.  E.  911;  Bence  v.  New  York,  etc., 
R.  Co.,  181  Mass.  221,  63  N.  E.  417;  Silvia 
V.  Wampanoag  Mills,  177  Mass.  194,  58  N.  E. 
590;  Feely  v.  Pearson  Cordage  Co.,  161  Mass. 
426,  37  N.  E.  368 ;  Watts  v.  Boston  Tow-Boat 
Co.,  161  Mass.  378,  37  N.  E.  197;  Goldthwait 
V.  Haverhill,  etc.,  St.  R.  Co.,  160  Mass.  554, 
36  N.  E.  486;  Hatt  v.  Nay,  144  Mass.  186,  10 
N.  E.  807. 

Michigan. —  Carr  v.  St.  Clair  Tunnel  Co., 
131  Mich.  592,  92  N.  W.  110;  Soderstrom  v. 
Holland-Emfery  Lumber  Co.,  114  Mich.  83,  72 
N.  W.  13 ;  La  Pierre  v.  Chicago,  etc.,  R.  Co., 
99  Mich.  212,  58  N.  W.  60;  Hewitt  v.  Flint, 
etc.,  R.  Co.,  67  Mich.  61,  34  N.  W.  659;  Davis 
V.  Detroit,  etc.,  R.  Co.,  20  Mich.  105,  4  Am. 
Rep.  364. 

Minnesota. —  Wexler  v.  Salisbury,  91  Minn. 
308,  98  N.  W.  95 :  Reberk  v.  Home,  etc.,  Co., 

85  Minn.  326,  88  N.  W.  1003 ;  Lally  v.  Crooks- 
ton  Lumber  Co.,  82  Minn.  407,  85  N.  W.  157; 
Hughes  V.  Winona,  etc.,  R.  Co.,  27  Minn.  137, 
6  N.  W.  553. 

Missouri. —  Williams  v.  St.  Louis,  etc.,  R. 
Co.,  119  Mo.  316,  24  S.  Vv^.  782;  McDermott 
V.  Hannibal,  etc.,  R.  Co.,  87  Mo.  285;  Warm- 
ington  V.  Atchison,  etc.,  R.  Co.,  46  Mo.  App. 
159. 

Montana. —  McAndrews  v.  Montana  Union, 
R.  Co.,  15  Mont.  290,  39  Pac.  85. 

'Nehrasha. —  Thompson  v.  Missouri  Pac.  R. 
Co.,  51  Nebr.  527,  71  N.  W.  61;  Missouri  Pac. 
R.  Co.  V.  Baxter,  42  Nfebr.  793,  60  N.  W. 
1044. 

ISleio  Hampshire. —  Shaw  v.  Manchester  St, 
R.  Co.,  73  N.  H.  65,  58  Atl.  1073;  Leazotte 
V.  Boston,  etc.,  R.  Co.,  70  N.  H.  5,  45  Atl. 
1084. 

Isfew  Jersey. —  Enriglit  v.  Oliver,  69  N.  J.  L. 
357,  55  Atl.  277,  101  Am.  St.  Rep.  710;  John- 
son V.  Devoe  Snuff  Co.,  62  N.  J.  L.  417,  41 
Atl.  936;  Hampton  v.  Camden,  etc.,  R.  Co.,  10 
N.  J.  L.  J.  236. 

Isfew  Mexico. —  Cerrillos  Coal  R.  Co.  v. 
Deserant,  9  N.  M.  49,  49  Pac.  807 ;  Alexander 
V.  Tennessee,  etc..  Gold,  etc.,  Min.  Co.,  3  N.  M. 
173,  3  Pac.  735. 

Islew  York. —  Drake  v.  Auburn  City  R.  Co., 
173  N.  Y.  466,  66  N.  E.  121;  Kaare  v.  Troy 
Steel,  etc.,  Co.,  139  N.  Y.  369,  34  N.  E.  901; 
Anthony  v.  Leeret,  105  N.  Y.  591,  12  N.  E. 
561;  Field  v.  New  York  Cent.,  etc.,  R.  Co., 

86  N.  Y.  App.  Div.  148,  83  N.  Y.  Suppl.  535 ; 
Standtke  v.  Swits  Conde  Co.,  53  N.  Y.  App. 
Div.  500,  65  N.  Y.  Suppl.  942;  Freeman  v, 
Dennison  Mfg.  Co.,  40  N.  Y.  App.  Div.  99,  57 
N.  Y.  Suppl.  478;  Fitzgerald  v.  Elsas  Paper 
Co.,  30  Misc.  438,  62  N.  Y.  Suppl.  597 ;  Howey 
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a  servant,  after  learning  of  the  risks,  is  entitled  to  time  and  opportunity  for  making 


V.  Lake  Shore,  etc.,  R.  Co.,  13  Misc.  641,  34 
N.  Y.  Suppl.  1089;  Van  Sickle  v.  Atlantic 
Ave.  R.  Co.,  12  Misc.  217,  33  N.  Y.  Suppl. 
265;  Coyle  v.  Mangan,  3  Misc.  11,  21  N.  Y. 
Suppl.  773.  But  see  Murtaugh  v.  New  York 
Cent.,  etc.,  R.  Co.,  49  Hun  456,  3  N.  Y.  Suppl. 
483,  in  which  it  was  held  that  the  continu- 
ance of  plaintiff  at  work  with  a  defective 
machine,  after  discovering  the  defects,  was 
merely  a  circumstance  to  go  to  the  jury  on 
the  question  of  contributory  negligence. 

'North  Carolina. —  Jones  v.  American  Ware- 
house Co.,  137  N.  C.  337,  49  S.  E.  355,  138 
N.  C.  546,  51  S.  E.  106;  Lloyd  v.  Hanes,  126 
N.  C.  359,  35  S.  E.  611;  Bolden  r.  Southern 
R.  Co.,  123  N.  C.  614,  31  S.  E.  851;  Cowles 
V.  Richmond,  etc.,  R.  Co.,  84  N.  C.  309,  37 
Am.  Rep.  620. 

Ohio. —  Pennsylvania  Co.  v.  McCurdy,  66 
Ohio  St.  118,  63  N.  E.  585;  Crawford  v.  New 
\ork,  etc.,  R.  Co.,  23  Ohio  Cir.  Ct.  207;  Lake 
Shore,  etc.,  R.  Co.  v.  Whidden,  23  Ohio  Cir. 
Ct.  85;  Hill  V.  Lake  Shore,  etc.,  R.  Co.,  22 
Ohio  Cir.  Ct.  291,  12  Ohio  Cir.  Dec.  241; 
Pittsburgh,  etc.,  R.  Co.  f.  Eis,  2  Ohio  Cir.  Ct. 
3,  1  Ohio  Cir.  Dec.  329. 

Oklahoma. —  Neeley  v.  Southwestern  Cot- 
ton Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537, 
64  L.  R.  A.  145. 

Oregon. —  Johnson  v.  Portland  Stone  Co., 
40  Oreg.  436,  67  Pac.  1013,  68  Pac.  425; 
Wagner  v.  Portland,  40  Oreg.  389,  60  Pac. 
985,  67  Pac.  300 ;  Scott  v.  Oregon  R.,  etc.,  Co., 
14  Oreg.  211,  13  Pac.  98. 

Pennsylvania.  —  Cisney  v.  Pennsylvania 
Sewer  Pipe  Co.,  109  Pa.  St.  519,  49  Atl.  309; 
Wilkinson  v.  H.  W.  Johns  Mfg.  Co.,  198  Pa. 
St.  634,  48  Atl.  810;  McCarthv  v.  Shoneman, 
198  Pa.  St.  568,  48  Atl.  493 ;  Rumsev  f.  Dela- 
ware, etc.,  R.  Co.,  151  Pa.  St.  74,  25  Atl.  37; 
Rickert  v.  Stephens,  133  Pa.  St.  538,  19  Atl. 
410;  New  York,  etc.,  R.  Co.  v.  Lyons,  119  Pa. 
St.  324,  13  Atl.  205;  Wannamaker  v.  Burke, 
111  Pa.  St.  423,  2  Atl.  500;  Green,  etc.,  St. 
Pass.  R.  Co.  r.  Bresmer,  97  Pa.  St.  103; 
Frazier  v.  Pennsylvania  R.  Co.,  38  Pa.  St. 
104,  80  Am.  Dec.  467;  Orrison  v.  Pennsyl- 
vania Co.,  1  Walk.  134;  Hawk  v.  Pennsyl- 
vania R.  Co.,  7  Pa.  Cas.  212,  11  Atl.  459; 
Shaw  V.  Deal,  7  Pa.  Co.  Ct.  378. 

Rhode  Island. —  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  L  645,  57  Atl.  910;  Morancy  v. 
Hennessey,  24  R.  I.  205,  52  Atl.  1021;  Baum- 
ler  V.  Narragansett  Brewing  Co.,  23  R.  I.  611, 
51  Atl.  203;  Kellev  v.  Silver  Spring  Bleach- 
ing, etc.,  Co.,  12  >v.  I.  112,  34  Am.  Rep. 
615. 

South  Carolina. —  Hooper  v.  Columbia,  etc., 
R.  Co.,  21  S.  C.  541,  53  Am.  Rep.  691. 

Tennessee. —  Fletcher  v.  Louisville,  etc.,  R. 
Co.,  102  Tenn.  1,  49  S.  W.  739. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Lemon,  83 
Tex.  143,  18  S.  W.  331;  Gulf,  etc.,  R.  Co.  v. 
Brentford,  79  Tex.  619,  15  S.  W.  561,  23  Am. 
St.  Rep.  377;  Brown  v.  Brown,  71  Tex.  355, 
9  S.  W.  261  ;  Texas,  etc.,  R.  Co.  v.  Dillard,  70 
Tex.  62,  8  S.  W.  113;  Ft.  Worth,  etc..  R.  Co. 
V.  Ramp,  30  Tex.  Civ.  App.  483,  70  S.  W.  568; 


Webb  V.  Gulf,  etc.,  R.  Co.,  27  Tex.  Civ.  App. 
75,  65  S.  W.  684;  Texas  Midland  R.  Co.  V. 
Taylor,  (Civ.  App.  1898)  44  S.  W.  892; 
Texas,  etc.,  R.  Co.  v.  Bryant,  8  Tex.  Civ.  App. 
134,  27  S.  W.  825. 

Utah. —  Faulkner  v.  Mammoth  Min.  Co., 
23  Utah  437,  66  Pac.  799 ;  Fritz  v.  Salt  Lake, 
etc.,  Gas,  etc..  Light  Co.,  18  Utah  493,  56  Pac. 
90. 

Vermont. — Latremouille  v.  Bennington,  etc., 
R.  Co.,  63  Vt.  336,  22  Atl.  656;  Carbine  v. 
Bennington,  etc.,  R.  Co.,  61  Vt.  348,  17  Atl. 
491. 

Virginia. —  Parlett  i'.  Dunn,  102  Va.  459, 
46  S.  E.  467;  McDonald  r.  Norfolk,  etc.,  R. 
Co.,  95  Va.  98,  27  S.  E.  821;  Norfolk,  etc.,  R. 
Co.  V.  McDonald,  88  Va.  352,  13  S.  E.  706; 
Darracott  v.  Chesapeake,  etc.,  R.  Co.,  83  Va. 
288,  2  S.  E.  511,  5  Am.  St.  Rep.  2C6.  But 
see  Richmond,  etc.,  R.  Co.  v.  Norment,  84  Va. 
167,  4  S.  E.  211,  10  Am.  St.  Rep.  827. 

West  Virginia.  —  Sanderson  v.  Panther 
Lumber  Co.,  50  W.  Va.  42,  40  S.  E.  368,  88 
Am.  St.  Rep.  841,  55  L.  R.  A.  908;  Oliver  v. 
Ohio  River  R.  Co.,  42  W.  Va.  703,  26  S.  E. 
444;  Woodell  v.  West  Virginia  Imp.  Co.,  38 
W.  Va.  23,  17  S.  E.  386. 

Wisconsin. —  Pautz  v.  Plankinton  Packing 
Co.,  118  Wis.  47,  94  N.  W.  654;  Yerkes  v. 
Northern  Pac.  R.  Co.,  112  Wis.  184,  88  N.  W. 
33,  88  Am.  St.  Rep.  961 ;  Hinz  v.  Chicago, 
etc.,  R.  Co.,  93  Wis.  16,  66  N.  W.  718; 
Dougherty  v.  West  Superior  Iron,  etc.,  Co., 
88  Wis.  343,  60  N.  W.  274;  Cole  v.  Chicago, 
etc.,  R.  Co.,  71  Wis.  114,  37  N.  W.  84,  5  Am. 
St.  Rep.  201 ;  Schultz  v.  Chicago,  etc.,  R.  Co., 
07  Wis.  616,  31  N.  W.  321,  58  Am.  Rep.  881; 
Fowler  v.  Chicago,  etc.,  R.  Co.,  61  Wis.  159, 
21  N.  W.  40. 

United  States. —  Southern  Pac.  Co.  v.  Seley, 
152  U.  S.  145,  14  S.  Ct.  530,  38  L.  ed.  391 
[reversing  6  Utah  319]  ;  Riley  v.  Louisville, 
etc.,  R.  Co.,  133  Fed.  904,  66  C.  C.  A.  598; 
Chicago,  etc.,  R.  Co.  v.  Voelker,  129  Fed.  522, 
65  C.  C.  A.  226,  70  L.  R.  A.  264  [reversing 
116  Fed.  867];  Glenmont  Lumber  Co.  v.  Roy, 
126  Fed.  524,  61  C.  C.  A.  506;  St.  Louis 
Cordage  Co.  v.  Miller,  126  Fed.  495,  61 
C.  C.  A.  477,  63  L.  R.  A.  551;  Bunker  Hill, 
etc.,  Min.,  etc.,  Co.  v.  Kettleson,  121  Fed.  529, 
58  C.  C.  A.  525;  Weeks  v.  Scharer,  111  Fed. 
330,  49  C.  C.  A.  372;  Myers  v.  Chicago,  etc., 
R.  Co.,  95  Fed.  406,  37  6.  C.  A.  137;  Detroit 
Crude-Oil  Co.  v.  Grable,  94  Fed.  73,  36 
C.  C.  A.  94;  Clow  v.  Boltz,  92  Fed.  572,  34 
C.  C.  A.  550;  Peirce  v.  Clavin,  82  Fed.  550, 
27  C.  C.  A.  227;  Askew  v.  The  Luckenbach,  53 
Fed.  662;  Hansen  v.  The  Julia  Fowler,  49 
Fed.  277 ;  Melville  v.  Missouri  River,  etc.,  R. 
Co.,  48  Fed.  820;  Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  476 ;  Dillon  v.  Union  Pac.  R.  Co., 
7  Fed.  Cas.  No.  3,916,  3  Dill.  319;  Kiellev  r. 
Belcher  Silver  Min.  Co.,  14  Fed.  Cas.  No. 
7.761,  3  Sawy.  500,  1  N.  Y.  Wkly.  Dig.  349. 
But  see  Mexican  Cent.  R.  Co.  v.  Murrav,  102 
Fed.  264,  42  C.  C.  A.  334. 

England. —  Woodley  i".  Metronolitan  Dist. 
R.  Co.,  2  Ex.  D.  384,  46  L.  J.  Exch.  521,  36 

[IV,  E,  5.      (I),  (b),  (1)] 
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complaint;^  that  lie  may  continue  in  the  employment  a  reasonable  time  for  the 
remedy  of  defects  and  the  removal  of  danger  ;  that  he  does  not  assume  the  risks 
of  known  defects,  resulting  from  his  master's  negligence,  unless  they  are  so  glaring 
and  the  danger  so  obvious  that  a  man  of  common  prudence  would  refuse  to  run 
them;^^  and  that  his  failure  to  complain  does  not  necessarily  charge  him  with 
assumption  of  risk,  where  his  services  are  hired  for  a  limited  time,  and  he  has  no 
right  to  terminate  his  contract  at  will.^^ 

(2)  Defects  or  Dangers  Known  to  Master.  Where  a  defect  or  danger  is 
caused  by  the  master's  negligence,  and  is  known,  or  ought  to  be  known,  by  him, 
he  cannot  rely  upon  the  servant's  failure  to  make  complaint  after  learning  thereof.^ 

(c)  Eorm  and  Sufficiency  of  Notice  or  Complaint  —  (1)  In  "General. 
When  complaining  of  defects  or  dangers,  it  is  not  necessary  that  the  servant  shall 
state  in  exact  words  that  he  apprehends  danger  to  himself,  nor  need  there  be  a 
formal  notification  that  he  will  leave  the  service  unless  the  defect  is  repaired  or 
the  danger  removed.  It  is  sufficient  if  from  the  circumstances  and  conversation 
it  can  be  fairly  inferred  that  the  servant  was  complaining  on  his  own  account, 
and  that  he  desired  the  removal  of  the  danger      but  this  at  least  is  necessary.^® 

(2)  To  Whom  Made.  To  be  sufficient,  a  complaint  must  be  made  to  the 
master  or  his  vice-principal,  or  to  someone  charged  with  the  duty  of  remedying 
defects,  and  not  to  a  fellow  servant.^''' 


L.  T.  Eep.  N.  S.  419;  Griffiths  v.  Gidlow,  3 
H.  &  N.  648,  27  L.  J.  Exch.  404. 

Canada. —  Poll  v.  Hewitt,  23  Ont.  619. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  583,  626,  631-635. 

Risks  outside  scope  of  employment  not 
within  rule  see  Moran  v.  Harris,  63  Iowa  390, 
19  N.  W.  278. 

30.  Fordyee  v.  Edwards,  60  Ark.  438,  30 
S.  W.  758;  Missouri,  etc.,  R.  Co.  v.  Williams, 
28  Tex.  Civ.  App.  615,  68  Pac.  805.  Compare 
Crane  v.  Chicago,  etc.,  R.  Co.,  123  Iowa  81, 
«9  N".  W.  169. 

31.  MeCabe  v.  Montana  Cent.  R.  Co.,  30 
Mont.  323,  76  Pac.  701. 

32  Illinois. —  Hartrich  v.  Hawes,  103  HI. 
App.  433  [affirmed  in  202  111.  334,  67  N.  E. 
13].  But  see  Harte  v.  Eraser,  104  111.  App. 
201,  where  it  was  held  that  the  question  can- 
not be  submitted  to  the  jury  to  decide  whether 
a  man  of  ordinary  prudence  and  caution 
would  have  continued  in  the  employment. 

Minnesota. —  Wuotilla  v.  Duluth  Lumber 
Co.,  37  Minn.  153,  33  N.  W.  551,  5  Am.  St. 
Rep.  832;  Cook  v.  St.  Paul,  etc.,  R.  Co.,  34 
Minn.  45,  24  K  W.  311;  Russell  v.  Minne- 
apolis, etc.,  R.  Co.,  32  Minn.  230,  20  N.  W. 
147. 

Missouri. —  Settle  v.  St.  Louis,  etc.,  R.  Co., 
127  Mo.  336,  30  S.  W.  125,  48  Am.  St.  Rep. 
633;  Williams  v.  Missouri  Pac.  R.  Co.,  109 
Mo.  475,  18  S.  W.  1098;  Huhn  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  440,  4  S.  W.  937 ;  Devlin 
V.  Wabash,  etc.,  R.  Co.,  87  Mo.  545;  Nash  v. 
Dowling,  93  Mo.  App.  156. 

Neio  Jersey. —  Dowd  v.  Erie  R.  Co.,  70  N.  J. 
L.  451,  57  Atl.  248. 

Ohio. —  Pittsburgh,  etc.,  R.  Co.  v.  Ackworth, 
10  Ohio  Cir.  Ct.  583,  6  Ohio  Cir.  Dec.  622. 

t^outh  Carolina. —  Parker  v.  South  Carolina, 
etc.,  R.  Co.,  48  S.  C.  364,  26  S.  E.  669. 

Utah. —  Mangum  v.  Bullion,  etc.,  Min.  Co., 
15  Utah  534,  50  Pac.  834. 

[IV,  E,  5,      (I).  (B).  (1)] 


West  Virginia. —  Graham  v.  Newburg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273,  18  S.  E.  584. 

Wisconsin. —  Curran  v.  A.  H.  Stange  Co., 
98  Wis.  598,  74  N.  W.  377. 

United  States. —  Dwyer  v.  St.  Louis,  etc., 
R.  Co.,  52  j^ed.  87. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  628. 

Contra. —  Worden  v.  Humeston,  etc.,  R.  Co., 

72  Iowa  201,  33  N.  W.  629,  where  it  was 
held  that  it  is  immaterial  that  other  prudent 
men  would  have  continued  work  under  the 
same  circumstances, 

33.  Poirier  i\  Carroll,  35  La.  Ann.  699. 

34.  Seaboard  Mfg.  Co.  v.  Woodson,  98  Ala. 
378,  11  So.  733;  Mobile,  etc.,  R.  Co.  v.  Hol- 
born,  84  Ala.  133,  4  So.  146;  Pauck  v.  St. 
Louis  Dressed  Beef,  etc.,  Co.,  159  Mo.  467, 
61  S.  W.  806.  Contra,  Roskee  v.  Mt.  Tom 
Sulphite  Pulp  Co.,  169  Mass.  528,  48  N.  E. 
766. 

35.  Rothenberger  v.  Northwestern  Consol. 
Milling  Co.,  57  Minn.  461,  59  N.  W.  531; 
Thorpe  v.  Missouri  Pac.  R.  Co.,  89  Mo.  650, 
2  S.  W.  3,  58  Am.  Rep.  120 ;  Gulf,  etc.,  R.  Co. 
V.  Donnelly,  70  Tex.  371,  8  S.  W.  52,  8  Am. 
St.  Rep.  608.  Compare  Werk  v.  Armburst, 
7  Ohio  Dec.  (Reprint)  544,  3  Cine.  L.  Bui. 
866. 

36.  Complaints  held  insufiScient  see  the  fol- 
lowing cases: 

Colorado. —  Burlington,  etc.,  R.  Co.  v.  Liehe, 
17  Colo.  280,  29  Pac.  175. 

Massachusetts. —  Lewis  v.  New  York,  etc., 
R.  Co.,  153  Mass.  73,  26  N.  E.  431,  10  L.  R.  A. 
513. 

Michigan. —  Balle  v.  Detroit  Leather  Co., 

73  Mich.  158,  41  N.  W.  216. 

Montana. —  McAndrews  v.  Montana  Union 
R.  Co.,  15  Mont.  290,  39  Pac.  85. 

New  Mexico. —  Alexander  v.  Tennessee,  etc., 
Gold,  etc.,  Min.  Co.,  3  N.  M.  173,  3  Pac.  735. 

37.  Alabama. —  Thomas   v.    Bellamy,  126 
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(ii)  After  Notice  or  Complaint  to  Master — (a)  Tn  General.  The^ 
fact  that  a  servant  lias  complained  of  defects  and  dangers  will  not  relieve  him  of 
the  assumption  of  risk,  if  he  continues  to  work  without  any  assurance  or  promise 
bj  the  master  that  the  danger  will  be  removed,^^  or  a  fortiori,  where  he  is  told 
that  no  change  will  be  made.^^  It  has  been  held,  however,  that  where  the  fact 
that  machinery  is  unfit  for  use  is  brought  to  the  attention  of  the  master,  the 
servant  is  absolved  from  increased  risk,  if  the  danger  is  not  such  that  none  but  a 
reckless  person  would  continue  to  use  the  machinerj.^^ 

(b)  Promise  to  Remedy  Defect  or  Remove  Danger  —  (1)  In  General. 
Where  the  master  or  someone  acting  in  his  place  promises  to  remedy  the  defect 
complained  of,  the  servant  by  continuing  in  his  employment  for  a  reasonable 
time  after  such  promise  does  not  assume  the  risk  of  injury  from  the  defect  unless 
the  danger  was  so  patent  that  no  person  of  ordinary  prudence  would  have  con- 
tinued to  work.^^    This  rule  does  not  apply  in  the  case  of  ordinary  labor  with 


Ala.  253,  28  So.  707;  Eureka  Co.  v.  Bass,  81 
Ala.  200,  8  So.  216,  60  Am.  Rep.  152. 

Iowa. —  Pieart  v.  Chicago,  etc.,  R.  Co.,  82 
Iowa  148,  47  N.  W.  1017. 

Kansas. —  Union  Pac.  R.  Co.  v.  Springsteen, 
41  Kan.  724,  21  Pac.  774. 

New  York. —  Szotak  v.  Berwind- White  Coal 
Min.  Co.,  36  Misc.  98,  72  N.  Y.  Suppl.  647. 

Pennsylvania. —  Lineoski  v.  Susquehanna 
Coal  Co.,  157  Pa.  St.  153,  27  Atl.  577. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Ken- 
ley,  92  Tenn.  207,  21  S.  W.  326. 

United  States. —  Weeks  r.  Scharer,  111  Fed. 
330,  49  C.  C.  A.  372;  Kidwell  v.  Houston, 
etc.,  R.  Co.,  14  Fed.  Cas.  No.  7,757,  3  Woods 
313. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  637. 

38.  Alahama. —  Bridges  v.  Tennessee  Coal, 
etc.,  R.  Co.,  109  Ala.  287,  19  So.  495. 

Illinois. —  Ames  v.  Quigley,  75  111.  App.  446, 

Kentucky. —  Sullivan  v,  Louisville  Bridge 
Co,,  9  Bush  8L 

Michigan. —  Hayball  v.  Detroit,  etc.,  R.  Co., 
114  Mich.  135,  72  N.  W.  145. 

Minnesota. —  Woods  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  435,  40  N.  W.  510. 

New  York. —  Webber  v.  Piper,  38  Hun  353 
[affirmed  in  109  N.  Y.  496,  17  N.  E.  216]  ; 
Ehalt  V.  Marshall,  14  N.  Y.  St.  552 ;  Eiser  v. 
Archer,  1  N.  Y.  City  Ct.  356. 

Texas. —  Haywood  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1905)  85  S.  W.  433. 

United  States. —  McPeck  v.  Central  Ver- 
mont R.  Co.,  79  Fed.  590,  25  C.  C.  A. 
110. 

England. —  Assop  v.  Yates,  2  H.  &  N.  768, 
27  L.  J.  Exch.  156. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  641. 

39.  Alton  Roller  Milling  Co.  i\  Bender,  112 
111.  App.  4S4.  See  also  Lamson  v.  American 
Axe,  etc.,  Co.,  177  Mass.  144,  58  N.  E.  585, 
83  Am.  St.  Rep.  267,  in  which  the  servant 
was  told  that  he  might  either  continue  to 
use  the  appliance  of  which  he  had  complained 
or  leave. 

40.  Buey  v.  Chess,  etc.,  Co.,  84  S.  W.  563, 
27  Ky.  L.  Rep.  198. 

41.  Alabama. —  Eureke  Co,  r.  Bass,  81  Ala. 
200,  8  So.  216,  60  Am.  Rep.  152. 


Arkansas. —  King-Ryder  Lumber"  Co.  V. 
Cochran,  71  Ark.  55.  70  S.  W.  606. 

Delaware. —  Boyd  v.  Blumentlial,  3  Pennew. 
564,  52  Atl.  330 ;  Ray  v.  Diamond  State  Steel 
Co.,  2  Pennew.  525,  47  Atl.  1017;  Huber  v., 
Jackson,  etc.,  Co.,  1  Marv.  374,  41  Atl.  92. 

Illinois.—  Swift  V.  O'Neill,  187  111.  337,  58. 
N.  E.  416  [affirming  88  111.  App.  162]  ;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Burandt,, 
136  111.  170,  26  N.  E.  588;  Weber  Wagon  Co. 
V.  Kehl,  139  111.  644,  29  N.  E.  714;  Alton  Rol- 
ler Milling  Co.  v.  Bender,  112  111.  App.  484; 
Shickle,  etc..  Iron  Co.  v.  Glon,  106  III.  App. 
645;  Illinois  Steel  Co.  v.  Mann,  100  111.  App. 
367  [affirmed  in  197  111.  186,  64  N.  E.  328]; 
Illinois  Cent.  R.  Co.  v.  North,  97  111.  App. 
124;  Westville  Coal  Co.  v.  Wood,  96  111.  App. 
616;  Chicago  Bridge,  etc.,  Co.  v.  Hayes,  91 
111.  App.  269 ;  Illinois  Cent.  R.  Co.  v.  Creigh- 
ton,  63  ni.  App.  105;  St.  Clair  Nail  Co.  v. 
Smith,  43  111.  App.  105. 

Indiana. — ■  McFarlan  Carriage  Co.  v.  Pot- 
ter, (1898)  52  N.  E.  209,  15S  Ind.  405,  53 
N.  E.  465;  Standard  Oil  Co.  v.  Helmick,  148 
Ind.  457,  47  N.  E.  14;  Meador  v.  Lake  Shore, 
etc.,  R.  Co.,  138  Ind.  290,  37  N.  E.  721,  46 
Am.  St.  Rep.  384;  Rogers  v.  Leyden,  127  Ind. 
50,  26  N.  E.  210;  Indianapolis,  etc.,  R.  Co, 
v.  Watson,  114  Ind.  20,  14  N.  E.  721,  15  N.  E. 
824,  5  Am.  St.  Rep.  578;  Terre  Haute  Elec- 
tric Co.  V.  Keely,  35  Ind.  App.  180,  72  N.  E. 
658 ;  East  Chicago  Iron,  etc.,  Co.  v.  Williams, 
17  Ind.  App.  573,  47  N.  E.  26. 

loioa. —  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84,  102  N.  W.  422 ;  Buehner  v.  Creamery 
Package  Mfg.  Co.,  124  Iowa  445,  100  N.  W. 
345,  104  Am.  St.  Rep.  354;  Taylor  v.  Star 
Coal  Co.,  110  Iowa  40,  81  N.  W.  249,  question 
for  jury. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Sledge, 
68  Kan.  321,  74  Pac.  1111;  Missouri,  etc.,  R. 
Co.  V.  Puckett,  62  Kan.  770,  64  Pac.  631; 
Southern  Kansas  R.  Co.  v.  Croker,  41  Kan. 
747,  21  Pac.  785,  13  Am.  St.  Rep.  320;  Atchi- 
son, etc.,  R.  Co.  V.  Sadler,  38  Kan.  128,  16 
Pac.  46,  5  Am.  St.  Rep.  729. 

Kentucky. —  Shemwell  v.  Owensboro,  etc.,, 
R.  Co.,  117  Ky.  556,  78  S.  W.  448,  25  Ky.  L, 
Rep.  1671 ;  Reiser  v.  Southern  Planing  Mill, 
etc.,  Co.,  114  Ky.  1,  69  S.  W.  1085,  24  Ky. 
L.  Rep.  790;  Brown  v.  l^evy,  108  Ky.  163» 

[IV,  E,  5.  g.  (11).  (B),  (1)] 
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common  implements  with  which  the  servant  is  perfectly  familiar,^^  or  where 
neither  the  master  nor  the  servant  contemplates  any  increased  danger  to  the  latter 
from  the  continued  use  of  the  defective  appliance.^^  Nor  docs  the  master's 
promise  relieve  the  servant  from  the  duty  of  exercising  such  care  as  is  reasonably 


55  S.  W.  1079,  21  Ky.  L.  Rep.  1724;  Louis- 
ville Hotel  Co.  V.  Kaltenbrun,  82  S.  W.  378, 
26  Ky.  L.  Rep.  669;  Republic  Iron,  etc., 
V^^orks  V.  Gregg,  71  S.  W.  900,  24  Ky.  L.  Rep. 
1627;  Bell,  etc.,  Co.  t;.  Applegate,  62  S.  W. 
1124,  23  Ky.  L.  Rep.  470. 

Louisiana. —  Poirier  v.  Carroll,  35  La.  Ann. 
699. 

Massachusetts. —  McKinnon  v.  Riter-Conley 
Mfg.  Co.,  186  Mass.  155,  71  N.  E.  296;  Lynch 
V.  Allyn,  160  Mass.  248,  35  N.  E.  550.  Com- 
pare Counsell  v.  Hall,  145  Mass.  468,  14  N.  E. 
530. 

Michigan. —  Roux  v.  Blodgett,  etc..  Lumber 
Co.,  85  Mich.  519,  48  N.  W.  1092,  24  Am. 
St.  Rep.  102,  13  L.  R.  A.  728;  Lyttle  v.  Chi- 
cago, etc.,  R.  Co.,  84  Mich.  289,  47  N.  W.  571. 

Minnesota. — Anderson  v.  Fielding,  92  Minn. 
42,  99  N.  W.  357;  Gray  v.  Red  Lake  Falls 
Lumber  Co.,  85  Minn.  24,  88  N.  W.  24 ;  Smith 
V.  E.  W.  Backus  Lumber  Co.,  64  Minn.  447, 
67  N.  W.  358;  Harris  v.  Hewitt,  64  Minn. 
54,  65  N.  W.  1085 ;  Schlitz  v.  Pabst  Brewing 
Co.,  57  Minn.  303,  59  N.  W.  188;  Snowberg 
V.  Nelson-Spencer  Paper  Co.,  43  Minn.  532, 
45  N.  W.  1131. 

Missouri. —  Curtis  v.  McNair,  173  Mo.  270, 
73  S.  W.  167;  Stephens  v.  Hannibal,  etc.,  R. 
Co.,  96  Mo.  207,  9  S.  W.  589 ;  Conroy  v.  Vul- 
can Iron  Works,  62  Mo.  35;  Studenroth  v. 
Hammond  Packing  Co.,  106  Mo.  App.  480, 
81  S.  W.  487;  Prophet  v.  Kemper,  95  Mo. 
App.  219,  68  S.  W.  956;  Nash  v.  Bowling, 
93  Mo.  App.  156;  Muirhead  v.  Hannibal,  etc., 
R.  Co.,  19  Mo.  App.  634;  Conroy  v.  Vulcan 
Iron  Works,  6  Mo.  App.  102. 

Neio  Jersey. —  Dunkerley  v.  Webendorfer 
Mach.  Co.,  71  N.  J.  L.  "60,  58  Atl.  94;  Dowd 
V.  Erie  R.  Co.,  70  N.  J.  L.  451,  57  Atl.  248; 
Belleville  Stone  Co.  v.  Moonej^,  60  N.  J.  L. 
323,  38  Atl.  835. 

New  York. —  Rice  v.  Eureka  Paper  Co.,  174 
N.  Y.  385,  66  N.  E.  979,  95  Am.  St.  Rep.  585 
[reversing  70  N.  Y.  App.  Div.  336,  75  N.  Y. 
Suppl.  49]  ;  Larkin  v.  Washington  Mills  Co., 
45  N.  Y.  App.  Div.  6,  61  N.  Y.  Suppl.  93. 

Ohio. —  Union  Mfg.  Co.  v.  Morrissey,  40 
Ohio  St.  148,  48  Am.  Rep.  669;  Toledo  Stove 
Co.  V.  Reep,  18  Ohio  Cir.  Ct.  58,  9  Ohio  Cir. 
Dec.  467 ;  Lake  Shore,  etc.,  R.  Co.  v.  Wislow, 

10  Ohio  Cir.  Ct.  193,  4  Ohio  Cir.  Dec.  242. 
Oklahoma. —  Neeley  v.  Southwestern  Cotton 

Seed  Oil  Co.,  13  Okla.*  356,  75  Pac.  537,  64 
L.  R.  A.  145. 

Pennsylvania. —  Webster  v.  Monongahela 
River  Consol.  Coal,  etc.,  Co.,  201  Pa.  St.  278, 
50  Atl.  964;  Brownfield  v.  Hughes,  128  Pa. 
St.  194,  18  Atl.  340,  15  Am.  St.  Rep.  667. 

Rhode  Island. — Collins  v.  Harrison,  25  R.  I. 
489,  56  Atl.  678,  64  L.  R.  A.  156.  See  also 
Jones  V.  New  American  File  Co.,  21  R.  I. 
125,  42  Atl.  509. 

Houth  Carolina. —  See  Powers  v.  Standard 

011  Co.,  53  S.  C.  358,  31  S.  E.  276. 

[IV,  E,  5,  g,  (II),  (b),  (1)] 


Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Ken- 
ley,  92  Tenn.  207,  21  S.  W.  326. 

Texas. —  Gulf, -etc.,  R.  Co.  v.  Donnelly,  70 
Tex.  371,  8  S.  W.  52,  8  Am.  St.  Rep.  608; 
Missouri,  etc.,  R.  Co.  v.  Baker,  35  Tex.  Civ. 
App.  542,  81  S.  W.  67;  Gulf,  etc.,  R.  Co.  v. 
Garren,  (Civ.  App.  1903)  72  S.  W.  1028; 
Missouri,  etc.,  R.  Co.  v.  Nordell,  20  Tex.  Civ. 
App.  362,  50  S.  W.  601;  Texas,  etc.,  R.  Co. 
V.  Bingle,  9  Tex.  Civ.  App.  322,  29  S.  W.  674; 
Southern  Pac.  Co.  v.  Leash,  2  Tex.  Civ.  App. 
68,  21  S.  W.  563;  Texas,  etc.,  R.  Co.  v.  Kane, 
2  Tex.  App.  Civ.  Cas.  §  18. 

Utah. —  Miller  v.  Bullion-Beck,  etc.,  Min. 
Co.,  18  Utah  358,  55  Pac.  58. 

Virginia. —  Virginia,  etc..  Wheel  Co.  v. 
Chalkley,  98  Va.  62,  34  S.  E.  976, 

Washington. —  Crooker  v.  Pacific  Lounge, 
etc.,  Co.,  34  Wash.  191,  75  Pac.  633. 

Wisconsin. —  Yerkes  v.  Northern  Pac.  R.  Co. 
112  Wis.  184,  88  N.  W.  33,  88  Am.  St.  Rep. 
961 ;  Nelson  v.  Shaw,  102  Wis.  274,  78  N.  W. 
417;  Curran  v.  A.  H.  Stange  Co.,  98  Wis.  598, 
74  N.  W.  377 ;  Ferriss  v.  Berlin  Mach.  Works, 
90  Wis.  541,  63  N.  W.  234;  Burnell  v.  West 
Side  R.  Co.,  87  Wis.  387,  58  N.  W.  772. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  14  S.  Ct.  978,  38  L. 
ed.  958;  Hough  v.  Texas,  etc.,  R.  Co.,  100 
U.  S.  213,  25  L.  ed.  612;  Cudahy  Packing  Co. 
V.  Skoumal,  125  Fed.  470,  60  C.  C.  A.  306; 
Barney  Dumping  Boat  Co.  v.  Clark,  112  Fed. 
921,  50  C.  C.  A.  616  [affirming  109  Fed.  235]  ; 
Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  73, 
36  C.  C.  A.  94;  Homestake  Min.  Co.  v.  Ful- 
lerton,  69  Fed.  923,  16  C.  C.  A.  545 ;  New  Jer- 
sey, etc.,  R.  Co.  V.  Young,  49  Fed.  723,  1 
C.  C.  A.  428;  Smith  v.  The  Serapis,  49  Fed. 
393  [reversed  on  other  grounds  in  51  Fed. 
91,  2  C.  C.  A.  102]  ;  Ross  v.  Chicago,  etc.,  R. 
Co.,  8  Fed.  544,  2  McCrary  235  [affirmed 
in  112  U.  S.  377,  28  L.  ed.  377]. 

England. —  Holmes  v.  Worthington,  2  F.  & 
F.  533;  Clarke  v.  Holmes,  7  H.  &  N.  937,  8 
Jur.  N.  S.  992,  31  L.  J.  Exch.  356,  9  L.  T. 
Rep.  N.  S.  178,  10  Wkly.  Rep.  405  [affirming 
6  H.  &  N.  349,  7  Jur.  N.  S.  397,  30  L.  J. 
Exch.  135,  3  L.  T.  Rep.  N.  S.  675,  9  Wkly. 
Rep.  419]. 

Canada. —  Day  v.  Dominion  Iron,  etc.,  Co., 
36  Nova  Scotia' 113. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  638,  642,  644. 

42.  Webster  Mfg.  Co.  v.  Nisbett,  205  III. 
273,  68  N.  E.  936  [reversing  105  111.  App. 
261]  ;  McCormick  Harvesting  Mach.  Co.  v. 
Wojciechowski,  111  111.  App.  641;  Meador  v. 
Lake  Shore,  etc.,  R.  Co.,  138  Ind.  290,  37 
N.  E.  721,  46  Am.  St.  Rep.  384;  Marsh  v. 
Chickering,  101  N.  Y.  396,  5  N.  E.  56;  Baum- 
wald  V.  Trenkman,  88  N.  Y.  Suppl.  182. 
But  see  Louisville  Hotel  Co.  V.  Kaltenbrun, 
80  S.  W.  1163,  26  Ky.  L.  Rep.  208. 

43.  Tesmer  v.  Boehm,  58  111.  App.  609. 
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commensurate  with  the  danger  complained  of,^  and  where  the  promise  is  to 
repair  after  the  completion  of  the  work  on  hand,  the  servant  assumes  the  risk  of 
injury  until  such  time  by  continuing  at  work.^^ 

(2)  Imminence  of  Danger  as  Affecting  Rule.  Where  the  danger  is  so 
obvious  and  imminent  that  no  prudent  person  would  undertake  to  perform  the 
service,  the  servant  is  not  justified  in  continuing  in  the  performance  of  his 
services  and  assumes  the  risk  of  any  injury  which  he  may  sustain  and  where 
neither  the  master  nor  the  servant  contemplates  any  additional  danger  to  the 
servant  in  the  use  of  the  defective  instrument,  the  servant  assumes  the  risk  of 
injury  notwithstanding  the  master's  promise  to  repair.^^ 

(3)  Form  and  Sufficiency  of  Promise  —  (a)  In  General.  To  be  sufficient,  a 
promise  by  the  master  to  remedy  defects  or  remove  danger  must  be  definite  and 
certain./^  and  must  be  made  with  a  view  to  the  servant's  safety,  and  as  an  induce- 


44.  Indiana. —  McFarlan  Carriage  Co.  r. 
Potter,  153  Ind.  107,  53  N.  E.  465;  Phillips 
V.  Michaels,  11  Ind.  App.  672,  39  N.  E.  669. 

Kentucky. —  Reiser  v.  Southern  Planing 
Mill,  etc.,  Co.,  114  Ky.  1,  69  LS.  W.  1085,  24 
Ky.  L.  Rep.  798. 

Ohio. —  Brown  Oil  Can  Co.  v.  Green,  22 
Ohio  Cir.  Ct.  518,  12  Ohio  Cir.  Dec.  510. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Brentford,  79 
Tex.  619,  15  S.  W.  561,  23  Am.  St.  Rep.  377. 

Utah. —  Miller  v.  Bullion-Beck,  etc.,  Min. 
Co.,  18  Utah  358,  55  Pac.  58. 

Inspection. —  Where  the  master  has  prom- 
ised to  repair  machinery  a  servant  is  not  re- 
quired to  inspect  the  same  before  using  it  to 
see  whether  the  repairs  have  been  made,  un- 
less there  is  something  apparent  in  its  con- 
dition which  would  lead  an  ordinarily  prudent 
man  to  do  so.  Missouri,  etc.,  R.  Co.  v.  Nor- 
dell,  20  Tex.  Civ.  App.  362.  50  S.  W.  601. 

45.  McFarlan  Carriage  Co.  v.  Potter,  153 
Ind.  107,  52  N.  E.  209;  Standard  Oil  Co.  v. 
Helmick,  148  Ind.  457,  47  N.  E.  14. 

46.  Arkansas. —  King-Ryder  Lumber  Co.  v. 
Cochran,  71  Ark.  55,  70  S.  W.  606;  St.  Louis, 
etc.,  R.  Co.  V.  Kelton,  55  Ark.  483,  18  S.  W. 
933. 

Illinois. —  Kinmundy  v.  Anderson,  103  III. 
App.  457;  Illinois  Cent.  R.  Co.  v.  North,  97 
111.  App.  124;  Illinois  Cent.  R.  Co.  v.  Wei- 
land,  67  111.  App.  332. 

Indiana. —  Crum  v.  North  Vernon  Pump, 
etc.,  Co.,  34  Ind.  App.  253,  72  N.  E.  193 
[affirmed  in  163  Ind.  596,  72  N.  E.  587]. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Croker,  41  Kan.  747,  21  Pac.  785,  13  Am.  St. 
Rep.  320;  Atchison,  etc.,  R.  Co.  v.  Midgett, 
1  Kan.  App.  138,  40  Pac.  995. 

Kentucky. —  Shemwell  v.  Owensboro,  etc., 
R.  Co.,  117  Ky.  556,  78  S.  W.  448,  25  Kv.  L. 
Rep.  1671;  Louisville  Hotel  Co.  v.  Ka'lten- 
brun,  82  S.  W.  378,  26  Ky.  L.  Rep.  669. 

Maine. —  Conlev  v.  American  Express  Co., 
87  Me.  352,  32  Atl.  965. 

Michigan. —  Shackelton  v.  Manistee,  etc.,  R. 
Co.,  107  Mich.  16,  64  N.  W.  728. 

■Minnesota. —  Rothenberger  v.  Northwestern 
Consol.  Milling  Co.,  57  Minn.  461,  59  N.  W. 
531. 

Missouri. —  Holloran  v.  Union  Iron,  etc., 
Co.,  133  Mo.  470,  35  S.  W.  260;  Francis  v. 
Kansas  City,  etc.,  R.  Co.,  127  Mo.  658,  28 
S.  W.  842,  30  S.  W.  129. 


Montana. —  McAndrews  v.  Montana  Union 
R.  Co.,  15  Mont.  290,  39  Pac.  85. 

l^eio  York. —  Spencer  v.  Worthington,  44 
N.  Y.  App.  Div.  496,  60  N.  Y.  Suppl.  873. 

Pennsylvania. —  Fick  v.  Jackson,  3  Pa. 
Super.  Ct.  378. 

Rhode  Island. —  Mayott  v.  Norcross,  24  R.  I. 
187,  52  Atl.  894. 

Wisconsin. —  Jensen  v.  Hudson  Sawmill  Co., 
98  Wis.  73,  73  N.  W.  434 ;  Erdman  v.  Illinois 
Steel  Co.,  95  Wis.  6,  69  N.  W.  993,  60  Am. 
St.  Rep.  66. 

United  States. — Musser-Sauntry  Land,  etc., 
Co.  V.  Brown,  126  Fed.  141,  61  C.  C.  A.  207; 
Gowen  v.  Harley,  56  Fed.  973,  6  C.  C.  A.  190. 

England. —  Smith  v.  Dov/ell,  3  F.  &  F.  238. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  645. 

47.  Tesmer  v.  Boehm,  58  111.  App.  609. 

48.  Indiana. —  Indianapolis,  etc.,  R.  Co.  v. 
Watson,  114  Ind.  20,  14  N.  E.  721,  15  N.  E. 
824,  5  Am.  St.  Rep.  578. 

Indian  Territory. —  Purcell  Mill,  etc.,  Co.  v. 
Kirkland,  2  Indian  Terr.  169,  47  S.  W.  311. 

loiva. —  Buehner  v.  Creamery  Package  Mfg. 
Co.,  124  Iowa  445,  100  N.  W.  345,  104  Am. 
St.  Rep.  354. 

Minnesota. —  Wilson  v.  Winona,  etc.,  R.  Co., 
37  Minn.  326,  33  N.  W.  908,  5  Am.  St.  Rep. 
851. 

New  York. —  Mull  v.  Curtice  Bros.  Co.,  74 
N.  Y.  App.  Div.  561,  77  N.  Y.  Suppl.  813; 
Rice  V.  Eureka  Paper  Co.,  70  N.  Y.  App.  Div. 
336,  75  N.  Y.  Suppl.  49;  McCarthy  v.  Wash- 
burn, 42  N.  Y.  App.  Div.  252,  58  N.  Y.  Suppl. 
1125. 

Tennessee. —  Brewer  v.  Tennessee  Coal,  etc., 
Co.,  97  Tenn.  615,  37  S.  W.  549. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Garren,  96 
Tex.  605,  74  S.  W.  897,  97  Am.  St.  Rep.  939. 

United  States. —  Dwyer  v.  Nixon,  108  Fed. 
751,  47  C.  C.  A.  666. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  639. 

Compare  Conrov  v.  Vulcan  Iron  Works,  62 
Mo.  35;  Dowd  v.  Erie  R.  Co.,  70  N.  J.  L.  451, 
57  Atl.  248. 

Conditional  promise  insufficient  see  Wilson 
V.  Winona,  etc.,  R.  Co.,  37  Minn.  326,  33 
N.  W.  908.  5  Am.  St.  Rep.  851. 

"I  will  have  it  fixed"  held  insufl&cient  see 
Gulf,  etc.,  R.  Co.  V.  Garren,  96  Tex.  605,  75 
S.  W.  897,  97  Am.  St.  Rep.  939. 

[IV,  E,  5.  g,  (II),  (b).  (3).  (a)] 
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rnent  to  him  to  continue  work.^^  The  promise  may,  however,  be  implied  as  well 
as  express,^*^  general  as  well  as  individual.^^ 

(b)  By  Whom  Made.  The  promise  of  a  vice-principal  or  representative  of  tlie 
master  is  as  binding  as  the  promise  of  the  master  himself  and  it  is  immaterial 
wliether  the  servant  making  the  promise  had  authority  to  do  so,  provided  the 
injured  servant,  upon  reasonable  grounds,  supposed  that  he  did.^^ 

(4)  Reliance  on  Fue-filment  of  Promise.  In  order  that  a  servant  may  be 
relieved  from  the  operation  of  the  doctrine  of  assumed  risk  from  a  defect  com- 
plained of  and  the  danger  of  which  he  was  no  longer  willing  to  incur,  it  is  essen- 
tial that  his  remaining  in  the  employment  was  induced  by  the  promise  of  the 
master  to  remedy  the  defect,  when  he  would  not  otherwise  have  done  so  ;  and 
where  the  rehance  is  placed,  not  upon  the  promise,  but  upon  an  assurance  of 
absence  of  danger,  he  cannot  recover.^^ 

(5)  Duration  of  Continuance  in  Employment,    If  the  servant  remains  in 


49.  Shemwell  v.  Owensboro,  etc.,  R.  Co., 
117  Ky.  556,  78  S.  W.  448,  25  Ky.  L.  Rep. 
1671;  Industrial  Lumber  Co.  v.  Johnson,  22 
Tex.  Civ.  App.  596,  55  S.  W.  362;  Interna- 
tional, etc.,  R.  Co.  V.  Turner,  3  Tex.  Civ.  App. 
487,  23  S.  W.  146. 

50.  Poirier  v.  Carroll,  35  La.  Ann.  699. 

51.  Atchison,  etc.,  R.  Co.  v.  Sadler,  38  Kan. 
128,  16  Pac.  46,  5  Am.  St.  Rep.  729. 

52.  Delatvare. —  Boyd  v.  Blumenthal,  3 
Pennew.  564,  52  Atl.  330;  Ray  v.  Diamond 
State  Steel  Co.,  2  Pennew.  525,  47  Atl. 
1017. 

Illinois. —  Weber  Wagon  Co.  v.  Kehl,  139 
111.  644,  29  N.  E.  714  [affirming  AO  111.  App. 
584]. 

Massachusetts. —  See  Collins  v.  Greenfield, 
172  Mass.  78,  51  N.  E.  454;  Scullane  v.  Kel- 
logg, 169  Mass.  544,  48  N.  E.  622. 

Michigan. —  Lyttle  v.  Chicago,  etc.,  R.  Co., 
84  Mich.  289,  47  N.  W.  571. 

Minnesota. —  See  Ehmcke  v.  Porter,  45 
Minn.  338,  47  N.  W.  1066. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Winslow, 
10  Ohio  Cir.  Ct.  193,  4  Ohio  Cir.  Dec.  242. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Ken- 
ley,  92  Tenn.  207,  21  S.  W.  326. 

Texas.— milje  v.  Hettich,  (Civ.  App.  1901) 
65  S.  W.  491;  Galveston,  etc.,  R.  Co.  v. 
Eckols,  7  Tex.  Civ.  App.  429,  26  S.  W.  1117. 

United  States. —  Homestake  Min.  Co,  v. 
Fullerton,  69  Fed.  923,  16  C.  C.  A.  545; 
Parody  v.  Chicago,  etc.,  R.  Co.,  15  Fed.  205, 
5  McCrary  38. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  640. 

Compare  Chesapeake,  etc.,  R.  Co.  v.  Mc- 
Dowell, 24  S.  W.  607,  16  Ky.  L.  Rep.  1; 
Hempstock  v.  Lackawanna  Iron,  etc.,  Co.,  98 
N.  Y.  App.  Div.  332,  90  K  Y.  Suppl.  663. 

53.  Dells  Lumber  Co.  v.  Erickson,  80  Fed. 
257,  25  C.  C.  A.  397. 

54.  Alabama. —  Eureka  Co.  v.  Bass,  81  Ala. 
200,  8  So.  216,  60  Am.  Rep.  152. 

Georgia. —  Bolton  v.  Georgia  Pac.  R.  Co., 
83  Ga.  659,  10  S.  E.  352.  ' 

Illinois. —  Alton  Roller  Milling  Co.  v. 
Bender,  112  111.  App.  484;  Chicago  Bridge, 
etc.,  Co.  V.  Hayes,  91  111.  App.  269. 

Indiana. —  Daugherty  v.  Midland  Steel  Co., 
23  Ind.  App.  78,  53  N.  E.  844. 

[IV,  E,  5.  g,  (II),  (B),  (3),  (a)] 


Kansas. —  Atchison,  etc.,  R.  Co.  v.  Midgett, 
1  Kan.  App.  138,  40  Pac.  995. 

Massachusetts. —  Daily  v.  Fiberloid  Co.,  186 
Mass.  318,  71  N.  E.  554;  McClusky  v.  Gar- 
field, etc..  Coal  Co.,  180  Mass.  115,  61  N.  E. 
804. 

Missouri. —  HoUoran  v.  Union  Iron,  etc, 
Co.,  133  Mo.  470,  35  S.  W.  260;  Flynn  v. 
Kansas  City,  etc.,  R.  Co.,  78  Mo.  195,  47  Am. 
Rep.  99 ;  Conroy  v.  Vulcan  Iron  Works,  62 
Mo.  35. 

Neio  Hampshire. —  Bodwell  v.  Nashua  Mfg. 
Co.,  70  N.  H.  390,  47  Atl.  613. 

Neiv  York.—  Kueckel  v.  O'Connor,  73  N.  Y. 
App.  Div.  594,  76  N.  Y.  Suppl.  829  [affirm- 
ing 36  Misc.  335,  73  N.  Y.  Suppl.  546]. 

Oklahoma. —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537,  64 
L.  R.  A.  145. 

Pennsyh/O.nia. —  Marean  v.  New  York,  etc., 
R.  Co.,  167  Pa.  St.  220,  31  Atl.  562. 

Tennessee. —  Trotter  v.  Chattanooga  Furni- 
ture Co.,  101  Tenn.  257,  47  S.  W.  425;  Brewer 
V.  Tennessee  Coal,  etc.,  Co.,  97  Tenn.  615, 
37  S.  W.  549. 

Texas. — Houston  v.  Owen,  (Civ.  App.  1902) 
67  S.  W.  788. 

Wisconsin. —  Olson  v.  Doherty  Lumber  Co.,. 
102  Wis.  264,  78  N.  W.  572;  Showalter  v. 
Fairbanks,  88  Wis.  376,  60  N.  W.  257. 

United  States. —  Musser-Sauntry  Land,  etc., 
Co.  V.  Brown,  126  Fed.  141,  61  C.  C.  A.  207. 

England. —  Clarke  v.  Holmes,  7  H.  &  N. 
937,  8  Jur.  N.  S.  992,  31  L.  J.  Exch.  356,  9 
L.  T.  Rep.  N.  S.  178,  10  Wkly.  Rep.  405  [af- 
firming 6  H.  &  N.  349,  7  Jur,  N.  S.  397,  30 
L.  J.  Exch.  135,  3  L.  T.  Rep.  N.  S.  675,  9 
Wkly.  Rep.  419]. 

See  34  Cent.  Dig.  tit,  "  Master  and 
Servant,"  §  643. 

Revocation  of  promise  before  injury  defeats 
recovery  see  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537,  64 
L.  R.  A.  145. 

That  servant  might  have  repaired  the  de- 
fect does  not  deprive  him  of  his  right  to  re- 
cover. Gibson  v.  Minneapolis,  etc.,  R.  Co., 
55  Minn,  177,  56  N.  W.  686,  43  Am.  St.  Rep. 
482. 

55.  Showalter  v.  Fairbanks,  88  Wis.  376, 
60  N.  W.  257. 
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the  service  longer  than  a  reasonable  time  after  the  master's  promise  to  repair  the 
defect,  he  will  be  held  to  have  assumed  the  risk.^^  In  some  cases  it  is  held  that 
what  is  a  reasonable  time  is  to  be  determined  by  the  time  which  might  reasonably 
be  required  bj  the  master  in  which  to  make  the  repairs  \  while  in  others  it  is 
lield  tliat  the  servant  is  entitled  to  remain  for  any  period  which  will  not  preclude 
the  reasonable  expectation  that  the  promise  will  be  kept.^^  Where  the  master 
Hxes  a  definite  time  within  which  the  repair  is  to  be  made,  the  servant  may  wait 
until  the  expiration  of  the  time  named,^^  but  no  longer.^^ 

(ill)  After  Assurance  OF  Absence  OF  Danger.  Where  a  servant  knows 
of  defects  in  machinery  appliances,  or  place  of  w^ork,  but  is  by  words,  acts,  or 
conduct  of  his  master  lulled  into  a  sense  of  security,  and  continues  in  the  service, 
and  is  injured  by  reason  of  such  defects,  he  may  nevertheless  recover,^^  unless  tlie 
danger  is  well  known  to  him,  or  is  so  plain  and  obvious  that  a  prudent,  careful 
man  would  refuse  to  run  the  risk.^^ 

6.  Obvious  or  Latent  Defects  and  Dangers  —  a.  Rule  Stated.  A  person 
assumes  the  risk  of  injury  from  dangers  and  defects  which  are  so  patent  and 


56.  Alabama. —  Eureka  Co.  v.  Bass,  81  Ala. 
200,  8  So.  216,  60  Am.  Rep.  152. 

Colorado. —  Davis  v.  Graham,  2  Colo.  App. 
210,  29  Pac.  1007. 

Illinois. —  Gunning  System  v.  Lapointe,  212 
111.  274,  72  X.  E.  393  [reversing  113  111.  App. 
405]. 

Iowa. —  Belair  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  662. 

Kansas. —  Morbach  v.  Home  Min.  Co.,  53 
Kan.  731,  37  Pac.  122. 

Missouri. —  Stalzer  v.  Jacob  Dold  Packing 
Co.,  84  Mo.  App.  565. 

New  Jersey. —  Dowd  v.  Erie  R.  Co.,  70 
N.  J.  L.  451,  57  Atl.  248. 

Texas.— m\ie  v.  Hettich,  95  Tex.  321,  67 
S.  W.  90  [reversing  (Civ.  App.  1901)  65 
S.  W.  491]. 

Wisconsin. —  Albrecht  v.  Chicago,  etc.,  R. 
Co.,  108  Wis.  530,  84  N.  W.  882,  53  L.  R.  A. 
653.  See  also  Showalter  v.  Fairbanks,  88 
Wis.  376,  60  N.  W.  257. 

United  States. —  Parody  v.  Chicago,  etc., 
R.  Co.,  15  Fed.  205,  5  McCrary  38. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  644. 

57.  Gunning  System  v.  Lapointe,  212  111. 
274,  72  N.  E.  393  [reversing  113  111.  App. 
405]  ;  Donley  v.  Dougherty,  174  111.  582,  51 
N.  E.  714  [affirming  75  111.  App.  379];  Illi- 
nois Steel  Co.  V.  Mann,  170  111.  200,  48 
N.  E.  417,  62  Am.  St.  Rep.  370,  40  L.  R.  A. 
781  [reversing  67  111.  App.  66]  ;  Illinois 
Steel  Co.  V.  Mann,  100  111.  App.  367  [affirmed 
in  197  111.  186,  64  N.  E.  328]  ;  Detroit  Crude- 
Oil  Co.  V.  Grable,  94  Fed.  73,  36  C.  C.  A.  94. 

58.  Shearman  &  R.  Negl.  §  96;  Toledo 
Stove  Co.  V.  Keep,  18  Ohio  Cir.  Ct.  58,  9  Ohio 
Cir.  Dec.  467;  Hough  v.  Texas,  etc.,  R.  Co., 
100  U.  S.  213,  25  L.  ed.  612.  See  also  Con- 
roy  V.  Vulcan  Iron  Works,  62  Mo.  35. 

59.  Louisville  Hotel  Co.  v.  Kaltenbrun,  80 
S.  W.  1163,  26  Kv.  L.  Rep.  208. 

60.  Eureka  Co.  v.  Bass,  81  Ala.  200,  8  So. 
216,  60  Am.  Rep.  152;  Trotter  v.  Chatta- 
nooga Furniture  Co.,  101  Tenn.  257,  47  S.  W. 
425. 

61.  Alabama. —  Alabama  Great  Southern R. 
Co.  V.  Davis,  119  Ala.  572,  24  So.  862. 


Minnesota. — Rogers  v.  Chicago  Great  West- 
ern R.  Co.,  65  Minn.  308,  67  N.  W.  1003, 
Nelson  v.  St.  Paul  Plow  Works,  57  Minn.  43, 
58  N.  W.  868. 

Missouri. —  Haworth  v.  Mineral  Belt  Tel. 
Co.,  105  Mo.  App.  161,  79  S.  W.  727;  Dutzi 
V.  Geisel,  23  Mo.  App.  676. 

New  York. —  Floettl  v.  Third  Ave.  R.  Co., 
10  N.  Y.  App.  Div.  308,  41  N.  Y.  Suppl.  792; 
Stephens  v.  Hudson  Valley  Knitting  Co.,  69 
Hun  375,  23  N.  Y.  Suppl.  656  [affirmed  in 
143  N.  Y.  633,  37  N.  E.  826]. 

Ohio. —  Barbour  v:  Miles,  14  Ohio  Cir.  Ct. 
628,  7  Ohio  Cir.  Dec.  682. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Wells,  (1891) 
16  S.  W.  1025;  Gulf,  etc.,  R.  Co.  v.  Brentford, 
79  Tex.  619,  15  S.  W.  561,  23  Am.  St.  Rep.  377. 

West  Virginia. —  Graham  v.  Newburg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273,  18  S.  E.  584. 

United  States. —  Harder,  etc.,  Coal  Min. 
Co.  V.  Schmidt,  104  Fed.  282,  43  C.  C.  A. 
532. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  646. 

Mere  expressions  of  opinion  insufficient  seo 
Weigreffe  v.  Daw,  40  111.  App.  53;  Starne  v. 
Schlothane,  21  111.  App.  97;  Chicago,  etc.,  R. 
Co,  V.  Simmons,  11  111.  App.  147. 

62.  Michigan. —  Rohrabacher  v.  Woodard, 
124  Mich.  125,  82  N.  W.  797. 

Missouri. —  Epperson  v.  Postal  Tel.  Cable 
Co.,  155  Mo.  346,  50  S.  W.  795,  55  S.  W. 
1050. 

Ohio. —  Engel  v.  Standard  Lighting  Co.,  12 
Ohio  Cir.  Ct.  489,  5  Ohio  Cir.  Dec.  572. 

West  Virginia. —  Graham  v.  Newburg  Orrel 
Coal,  etc.,  Co.,  38  W.  Va.  273,  18  S.  E.  584. 

Wisconsin. —  Showalter  v.  Fairbanks,  83 
Wis.  376,  60  N.  W.  257. 

United  States. —  Kansas  City  Southern  R. 
Co.  V.  Bellingslea,  116  Fed.  335,  54  C.  C.  A. 
109. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  646. 

63.  Compliance  with  commands  see  infra, 
IV,  E,  8,  b. 

Continuing  work  after  promise  to  remedy 
obvious  defects  or  dangers  see  supra,  IV,  E, 
5,  g,    (II),  (B). 

[IV,  E,  6,  a] 
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obvious,  that  lie  either  knew,  or  in  the  exercise  of  ordinary  care  should  have 
knovi^n,  of  their  existence.^*    On  the  other  hand  a  servant  is  under  no  primary 


Inexperienced  or  youthful  employee  see  in- 

fra,  IV,  E,  7,  e. 

Injury  avoidable  by  care  of  master  see  in- 
fra, IV,  E,  10,  a. 

64.  Alabama. —  Boyd  v.  Indian  Head  Mills, 
131  Ala.  356,  31  So.  80;  Louisville,  etc.,  R. 
Co.  i\  Stutts,  105  Ala.  368,  17  So.  29,  53  Am. 
St.  Rep.  127. 

Arkansas. —  Fordyce  V.  Stafford,  57  Ark. 
503,  22  S.  W.  161. 

Delaioare. —  Boyd  v.  Blumenthal,  3  Pennew. 
564,  52  Atl.  330. 

Florida. —  Green  v.  Sansom,  41  Fla.  94,  25 
So.  332. 

Georgia. —  Steele  v.  Georgia  Iron,  etc.,  Co., 
121  Ga.  459,  49  S.  E.  291;  Pitts  v.  Florida 
Cent.,  etc.,  R.  Co.,  98  Ga.  655,  27  S.  E.  189. 

Illinois. —  McCormick  Harvesting  Mach. 
Co.  V.  Wojciechowski,  111  111.  App.  641;  Elec- 
trical Installation  Co.  v.  Kelly,  110  111.  App. 
334;  Mobile,  etc.,  R.  Co.  v.  Healy,  109  111. 
App.  531;  Chicago,  etc.,  R.  Co.  v.  Wild,  109 
111.  App.  38;  Illinois  Cent.  R.  Co.  v.  Brown, 
107  111.  App.  512;  Illinois  Steel  Co.  v.  Mann, 
100  111.  App.  367  [affirmed  in  197  HI.  186, 
64  N.  E.  328] ;  Anderberg  v.  Chicago,  etc., 
R.  Co.,  98  111.  App.  207;  Western  Stone  Co. 
V.  Muscial,  96  111.  App.  288  [affirmed  in  196 
111.  382,  63  N.  E.  664]  ;  Campbell  v.  Mullen, 
60  111.  App.  497 ;  Stobba  v.  Fitzsimmons,  etc., 
Co.,  58  111.  App.  427 ;  Legnard  v.  Lage,  57  HI. 
App.  223 ;  Clay  v.  Chicago,  etc.,  R.  Co.,  56  111. 
App.  235;  Chicago,  etc.,  R.  Co.  v.  Massig,  50 
111.  App.  666;  Buhle  v.  Harland,  37  111.  App. 
350;  Moline  Plow  Co.  v.  Anderson,  19  111. 
App.  417. 

Indiana. —  Sievers  v.  Peters  Box,  etc.,  Co., 
151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399; 
Louisville,  etc.,  R.  Co.  v.  Kemper,  147  Ind. 

561,  47  N.  E.  214;  Evansville,  etc.,  R.  Co.  v. 
Henderson,  134  Ind.  636,  33  N.  E.  1021; 
O'Neal  V.  Chicago,  etc.,  R.  Co.,  132  Ind.  110, 
31  N.  E.  669;  Chicago,  etc.,  R.  Co.  v.  Tackett, 
33  Ind.  App.  379,  71  N.  E.  524;  Railsback 
V.  Wayne  County  Turnpike  Co.,  10  Ind.  App. 
622,  38  N.  E.  221. 

Iowa. —  Buehner  v.  Creamery  Package  Mfg. 
Co.,  124  Iowa  445,  100  N.  W.  345,  104  Am. 
St.  Rep.  354;  Olson  v.  Hanford  Produce  Co., 
118  Iowa  55,  91  N.  W.  806;  Branstrator  v. 
Keokuk,  etc.,  R.  Co.,  108  Iowa  377,  79  N.  W. 
130;  Maves  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 

562,  14  N.  W.  340,  19  N.  W.  680. 

Kansas. —  Lanyon  Zinc  Co.  v.  Bell,  64  Kan. 
739,  68  Pac.  609;  Consolidated  Kansas  City 
Smelting,  etc.,  Co.  v.  Tinchert,  5  Kan.  App. 
130,  48  Pac.  889. 

Kentucky.— Reis  v.  Struck,  64  S.  W.  729, 
23  Ky.  L.  Rep.  1113. 

Louisiana. —  Paland  v.  Chicago,  etc.,  R. 
Co.,  44  La.  Ann.  1003,  11  So.  707. 

Maine. —  Babb  v.  Oxford  Paper  Co.,  99  Me. 
298,  59  Atl.  290;  Caven  v.  Bodwell  Granite 
Co.,  99  Me.  278,  59  Atl.  285;  Demers  v.  Deer- 
ing,  93  Me.  272,  44  Atl.  922. 

Maryland. —  State  v.  South  Baltimore  Car 
Works,  99  Md.  461,  58  Atl.  447. 

[IV,  E,  6,  a] 


Massachusetts. —  Hofnauer  v.  R.  H.  White 
Co.,  186  Mass.  47,  70  N.  E.  1038;  Ladd  v. 
Brockton  St.  R.  Co.,  180  Mass.  454,  62  N.  E. 
730;  Donahue  v.  Boston,  etc.,  R.  Co.,  178  Mass. 
251,  59  N.  E.  663;  Whalen  v.  Whitcomb,  178 
Mass.  33,  59  N.  E.  666;  Lemoine  v.  Aldrich, 
177  Mass.  89,  58  N.  E.  178;  Hoard  v.  Black- 
stone  Mfg.  Co.,  177  Mass.  69,  58  N.  E.  180; 
Chisholm  v.  New  England  Tel.,  etc.,  Co.,  176 
Mass.  125,  57  N.  E.  383;  Smith  v.  Beaudry, 
175  Mass.  286,  50  N.  E.  596;  Nealand  v. 
Lynn,  etc.,  R.  Co.,  173  Mass.  42,  53  N.  E.  137; 
Austin  V.  Fitchburg  R.  Co.,  172  Mass.  484, 
52  N.  E.  527;  Cunningham  v.  Lynn,  etc.,  R. 
Co.,  170  Mass.  298,  49  N.  E.  440;  Donahue  v. 
Washburn,  etc.,  Mfg.  Co.,  109  Mass.  574,  48 
N.  E.  842;  French  v.  Columbia  Spinning  Co., 
169  Mass.  531,  48  N.  E.  269;  De  Lisle  v. 
Ward,  168  Mass.  579,  47  N.  E.  436;  Barnard 
V.  Schrafft,  168  Mass.  211,  46  N.  E.  621; 
Cassady  v.  Boston,  etc.,  R.  Co.,  164  Mass. 

168,  41  N.  E.  129;  Connelly  v.  Hamilton 
Woolen  Co.,  163  Mass.  156,  39  N.  E.  787; 
Connolly  v.  Eldridge,  160  Mass.  566,  36  N.  E. 
469;  McGuirk  v.  Shattuck,  160  Mass.  45,  35 
N.  E.  110,  39  Am.  St.  Rep.  454;  Wilson  v. 
Tremont,  etc..  Mills,  159  Mass.  154,  34  N.  E. 
90;  Coombs  v.  Fitchburg  R.  Co.,  156  Mass. 
200,  30  N.  E.  1140;  Ciriack  v.  Merchants* 
Woolen  Co.,  146  Mass.  182,  15  N.  E.  579,  4 
Am.  St.  Rep.  307. 

Michigan. —  Bauer  v.  American  Car,  etc., 
Co.,  132  Mich.  537,  94  N.  W.  9;  Bays  v. 
Warren  Featherbone  Co.,  131  Mich.  205,  91 
N.  W.  164;  Foley  v.  Grand  Rapids  Gas  Light 
Co.,  127  Mich.  671,  87  N.  W.  53;  Storrs  v. 
Michigan  Starch  Co.,  126  Mich.  666,  86 
N.  W.  134;  Davis  v.  Port  Huron  Engine,  etc., 
Co.,  126  Mich.  429,  85  N.  W.  1125;  Shanke  v. 
U.  S.  Heater  Co.,  125  Mich.  346,  84  N.  W. 
283;  Juchatz  v.  Michigan  Alkali  Co.,  120 
Mich.  654,  79  N.  W.  907 ;  Peppett  v.  Michigan 
Cent.  R.  Co.,  119  Mich.  640,  78  N.  W.  900; 
Lamotte  v.  Boyce,  105  Mich.  545,  63  N.  W. 
517;  Brewer  v.  Flint,  etc.,  R.  Co.,  56  Mich. 
620,  23  N.  W.  440;  Richards  v.  Rough,  53 
Mich.  212,  18  N.  W.  785. 

Minnesota. —  Saxton  v.  Northwestern  Tel. 
Exch.  Co.,  81  Minn.  314,  84  N.  W.  109;  Vogt 
V.  Honstain,  81  Minn.  174,  83  N.  W.  533; 
Manley  v.  Minneapolis  Paint  Co.,  76  Minn. 

169,  78  N.  W.  1050;  Fay  v.  Chicago,  etc.,  R. 
Co.,  72  Minn.  192,  75  N.  W.  15;  Berger  v. 
St.  Paul,  etc.,  R.  Co.,  39  Minn.  78,  38  N.  W. 
814;  Olson  v.  St.  Paul,  etc.,  R.  Co.,  38  Minn. 
117,  35  N.  W.  866;  Walsh  v.  St.  Paul,  etc., 
R.  Co.,  27  Minn.  367,  8  N.  W.  145. 

Missouri. —  Cole  v.  St.  Louis  Transit  Co., 
183  Mo.  81,  81"  S.  W.  1138;  Minnier  v. 
Sedalia,  etc.,  R.  Co.,  167  Mo.  99,  66  S.  W. 
1072;  Junior  v.  Missouri  Electric  Light,  etc., 
Co.,  127  Mo.  79,  29  S.  W.  988;  Kleine  v. 
Freunds  Sons  Shoe,  etc.,  Co.,  91  Mo.  App. 
102;  Claybaugh  v.  Kansas  City,  etc.,  R.  Co., 
56  Mo.  App.  630;  Berning  v.  Medart,  56  Mo. 
App.  443. 

Nebraska. —  Thompson  v.  Missouri  Pac.  R. 


MASTER  AND  SERVANT  [26  Cyc]  1215 

obligation  to  investigate  for  latent  defects  and  test  the  fitness  and  safety  of  the 


Co.,  51  Nebr.  527,  71  N.  W.  61;  Chicago,  etc., 
R.  Co.  V.  Curtis,  51  Nebr.  442,  71  N.  W.  42, 

66  Am.  St.  Rep.  456. 

Uleio  Hampshire. —  Burnham  v.  Concord, 
etc.,  R.  Co.,  68  N.  H.  567,  44  Atl.  750;  Col- 
lins V.  Laconia  Car  Co.,  68  N.  H.  196,  38  Atl. 
1047;  Bancroft  v.  Boston,  etc.,  R.  Co.,  67 
N.  H.  466,  30  Atl.  409. 

2^610  Jersey. —  Burns  v.  Delaware,  etc.,  Tel., 
etc.,  Co.,  70  N.  J.  L.  745,  59  Atl.  220,  592, 

67  L.  R.  A.  956;  McDonald  v.  Standard  Oil 
Co.,  69  N.  J.  L.  445,  55  Atl.  289;  Henggler 
V.  Cohn,  68  N.  J.  L.  240,  52  Atl.  280;  Durand 
i;.  New  York,  etc.,  R.  Co.,  65  N.  J.  L.  656,  4C 
Atl.  1013;  Meany  v.  Standard  Oil  Co.  (Sup. 
1900)  47  Atl.  803;  Dillenberger  v.  Wein- 
gartner,  64  N.  J.  L.  292,  45  Atl.  638;  Coyle 
V.  Griffing  Iron  Co.,  63  N.  J.  L.  609,  44  Atl. 
665,  47  L.  R.  A.  147  [affirming  62  N.  J.  L. 
540,  41  Atl.  680] ;  Saunders  v.  Eastern  Hy- 
draulic Pressed  Brick  Co.,  63  N.  J.  L.  554, 
44  Atl.  630,  76  Am.  St.  Rep.  222;  Essex 
County  Electric  Co.  v.  Kelly,  57  N.  J.  L.  100, 
29  Atl.  427. 

New  York. —  Harvey  v.  McConchie,  177 
N.  Y.  569,  69  N.  E.  1124  [affirming  77  N.  Y. 
A^p.  Div.  361,  79  N.  Y.  Suppl.  241]  ;  IVIc- 
Campbell  v.  Cunard  Steamship  Co.,  144  N.  Y. 
552,  39  N.  E.  637  [reversing  27  N.  Y.  Suppl. 
1112]  ;  Loushay  v.  Erie  R.  Co.,  95  N.  Y.  App. 
Div.  102,  88  N.  Y.  Suppl.  446;  Rohan  v. 
Metropolitan  St.  R.  Co.,  59  N.  Y.  App.  Div. 
250,  69  N.  Y.  Suppl.  570;  Miller  v.  Grieme, 
53  N.  Y.  App.  Div.  276,  65  N.  Y.  Suppl. 
813;  Shields  t'.  Robbins,  3  N.  Y.  App.  Div. 
582,  38  N.  Y.  Suppl.  214;  Kennedy  v.  Man- 
hattan R.  Co.,  33  Hun  457;  De  Forest  v. 
Jewett,  19  Hun  509;  Evans  v.  Lake  Shore, 
etc.,  R.  Co.,  12  Hun  289;  De  Graff  v.  New 
York  Cent.,  etc.,  R.  Co.,  3  Thomps.  &  C.  255 ; 
Reilly  v.  Parker,  11  Misc.  68,  31  N.  Y.  Suppl. 
1014;  Welch  V.  New  York  Cent.,  etc.,  R.  Co., 
17  N.  Y.  Suppl.  342;  Plunkett  v.  Donovan,  12 
N.  Y.  Suppl.  454;  Buchanan  v.  Rome,  etc.,  R. 
Co.,  10  N.  Y.  St.  326 ;  Ferguson  v.  Fall  Brook 
Coal  Co.,  4  N.  Y.  St.  423. 

Ohio. —  Johns  v.  Cleveland,  etc.,  R.  Co.,  10 
Ohio  S.  &  C.  PI.  Dec.  348,  7  Ohio  N.  P. 
592. 

Oregon. —  Brown  v.  Oregon  Lumber  Co.,  24 
Oreg.  315,  33  Pac.  557;  Scott  v.  Oregon  R., 
etc.,  Co.,  14  Oreg.  211,  13  Pac.  98. 

Pennsylvania. —  Simmons  v.  Southern  Trac- 
tion Co.,  207  Pa.  St.  589,  57  Atl.  45,  64 
L.  R.  A.  205 ;  Davis  r.  Baltimore,  etc.,  R.  Co., 
152  Pa.  St.  314,  25  Atl.  498;  Kelly  v.  Balti- 
more, etc.,  R.  Co.,  9  Pa.  Cas.  48,  11  Atl.  659; 
Grabowski  v.  Pennsylvania  Steel  Co.,  2 
Dauph.  Co.  Rep.  118;  Dillman  v.  Hamilton, 
14  Montg.  Co.  Rep.  92. 

Rhode  Island. —  Frangiose  v.  Horton,  26 
R.  I.  291,  58  Atl.  949;  Paoline  v.  Bishop  Co., 
25  R.  I.  298,  55  Atl.  752;  Disano  v.  New 
England  Steam  Brick  Co.,  20  R.  I.  452,  40 
Atl.  7;  Larich  v.  Moies,  18  R.  I.  513,  28  Atl. 
661. 

South  Carolina. —  Morrow  v.  Gaffney  Mfg. 
Co.,  70  S.  C.  242,  49  S.  E.  573. 


South  Dakota. —  Carlson  v.  Sioux  Falls 
Water  Co.,  8  S.  D.  47,  65  N.  W.  419. 

Tennessee. —  Brown  v.  Chattanooga  Electric 
R.  Co.,  101  Tenn.  252,  47  S.  W.  415,  70  Am. 
St.  Rep.  666. 

Teccas. —  Gulf,  etc.,  R.  Co.  v.  Johnson,  83 
Tex.  628,  19  S.  W.  151;  St.  Louis,  etc.,  R.  Co. 
V.  Lemon,  83  Tex.  143,  18  S.  W.  331;  Gulf, 
etc.,  R.  Co.  V.  Williams,  72  Tex.  159,  12 
S.  W.  172;  San  Antonio,  etc.,  R.  Co.  V. 
Drake,  (Civ.  App.  1905)  85  S.  W.  447;  In- 
ternational, etc.,  R.  Co.  V.  Royal,  (Civ.  App. 
1904)  83  S.  W.  713:  Iliglitower  v.  Gray,  36 
Tex.  Civ.  App.  674,  83  S.  W.  254;  Houston, 
etc.,  R.  Co.  V.  Scott,  (Civ.  App.  1901)  62 
S.  W.  1077;  International,  etc.,  R.  Co.  V. 
Story,  26  Tex.  Civ.  App.  23,  62  S.  W.  130; 
Missouri,  etc.,  R.  Co.  v.  Chambers,  17  Tex. 
Civ.  App.  487,  43  S.  W.  1090;  Bowman  v. 
Texas  Brewing  Co.,  17  Tex.  Civ.  App.  446, 
43  S.  W.  808;  Bonnet  i\  Galveston,  etc.,  R. 
Co.,  (Civ.  App.  1895)  31  S.  W.  525.  But  see 
Gulf,  etc.,  R.  Co.  V.  Davis,  35  Tex.  Civ.  App. 
285,  80  S.  W.  253. 

Utah. —  Higgins  v.  Southern  Pac.  Co.,  26 
Utah  164,  72  Pac.  690. 

Vermont. —  Skinner  v.  Central  Vermont  R. 
Co.,  70  Vt.  336,  50  Atl.  1099. 

Virginia. —  Norfolk,  etc.,  R.  Co.  V.  Jackson, 
85  Va.  489,  8  S.  E.  370. 

Washington. —  Woods  v.  Northern  Pac.  R. 
Co.,  36  Wash.  658,  79  Pac.  309 ;  Bier  v.  Hos- 
ford,  35  Wash.  544,  77  Pac.  867;  Robare  v. 
Seattle  Traction  Co.,  24  Wash.  577,  64  Pac. 
784;  Danuser  v.  Seller,  24  Wash.  565,  64 
Pac.  783;  Jennings  v.  Tacoma  R.,  etc.,  Co.,  7 
Wash.  275,  34  Pac.  937. 

Wisconsin. —  McMillan  v.  Spider  Lake  Saw 
Mill,  etc.,  Co.,  115  Wis.  332,  91  N.  W.  979; 
Muenchow  v.  Theo.  Zschetzsche,  etc.,  Co.,  113 
Wis.  8,  88  N.  W.  909;  Relyea  v.  Tomahawk 
Pulp,  etc.,  Co.,  110  Wis.  307,  85  N.  W.  960; 
Renne  v.  U.  S.  Leather  Co.,  107  Wis.  305,  83 
N.  W.  473;  Helmke  v.  Thilmany,  107  Wis. 
216,  83  N.  W.  360;  Olson  v.  Doherty  Lumber 
Co.,  102  Wis.  264,  78  N.  W.  572;  Sweet  v. 
Ohio  Coal  Co.,  78  Wis.  127,  47  N.  W.  182,  9 
L.  R.  A.  861;  Kelly  v.  Abbot,  63  Wis.  307,  23 
N.  W.  890,  53  Am.  Rep.  292. 

United  States. —  Kohn  v.  McNulta,  147 
U.  S.  238,  13  S.  Ct.  298,  37  L.  ed.  150;  Glen- 
mont  Lumber  Co.  v.  Roy,  126  Fed.  524,  61 
C.  C.  A.  506;  St.  Louis  Cordage  Co.  v.  Mil- 
ler, 126  Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A. 
551;  Crawford  v.  American  Steel,  etc.,  Co., 
123  Fed.  275.  59  C.  C.  A.  293:  Lindsay  r. 
New  York,  etc.,  R.  Co.,  112  Fed.  384,  50 
C.  C.  A.  298;  King  v.  Morgan,  109  Fed.  440, 
48  C.  C.  A.  507;  Volk  v.  B.  F.  Sturtevant 
Co.,  104  Fed.  276,  43  C.  C.  A.  527  [affirming 
99  Fed.  532,  39  C.  C.  A.  646]  ;  Chicago  Great 
Western  R.  Co.  v.  Price,  97  Fed.  423,  38 
C.  C.  A.  239;  McCain  v.  Chicago,  etc.,  R.  Co., 
76  Fed.  125,  22  C.  C.  A.  99;  McGrath  v. 
Texas,  etc.,  R.  Co.,  60  Fed.  555,  9  C.  C.  A. 
133. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §§  610,  614,  616-623. 
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place,  fixtures,  or  appliances  provided  him  bj  the  master.^^  He  has  a  right  to 
rely  upon  the  obligation  resting  upon  the  master  to  exercise  reasonable  care  to 
see  that  they  are  fit  and  safe  ;  and,  altliough  the  circumstances  may  be  such  that 
a  servant  is  chargeable  with  knowledge  of  such  defects  as  are  patent  and  obvious, 
and  of  such  defects  as  in  the  exercise  of  ordinary  care  he  ought  to  have  knowl- 
edge of,^^  he  is  not  to  be  deemed  as  having  notice,  or  as  assuming  the  risks,  of 
such  defects  and  insufficiencies  as  can  be  ascertained  only  by  investigation  and 
inspection  for  the  purpose  of  ascertaining  that  there  is  no  danger.^^ 


Uncovered  or  unguarded  machinery  or 
places. —  Steele  v.  Georgia  Iron,  etc.,  Co., 
121  Ga.  459,  49  S.  E.  291;  East  St.  Louis 
Ice,  etc.,  Co.  v.  Crow,  155  III.  74,  39  N.  E. 
589  ^reversing  52  111.  App.  573] ;  Chicago, 
etc.,  R.  Co.  X).  Standart,  16  111.  App.  145; 
Wortman  v.  Minich,  28  Ind.  App.  31,  62 
K  E.'85;  Arkland  v.  Taber-Prang  Art  Co., 
184  Mass.  243,  68  N.  E.  219;  Carrigan  v. 
Washburn,  etc.,  Mfg.  Co.,  170  Mass.  79,  48 
N.  E.  1079 ;  Quigley  v.  Thomas  G.  Plant  Co., 
165  Mass.  368,  43  N.  E.  205;  Schroeder  v. 
Michigan  Car  Co.,  56  Mich.  132,  22  K  W. 
220;  Cagney  v.  Hannibal,  etc.,  R.  Co.,  69  Mo. 
416;  Burns  v.  Nichols  Chemical  Co.,  65  N.  Y. 
App.  Div.  424,  72  N.  Y.  Suppl.  919;  Bond  v. 
Smith,  14  N.  Y.  Suppl.  932;  Ausley  v.  Ameri- 
can Tobacco  Co.,  130  N.  C.  34,  40  S.  E.  819; 
Texas,  etc.,  R.  Co.  v.  McKee,  9  Tex.  Civ.  App. 
100,  29  S.  W.  544;  Stephenson  v.  Duncan,  73 
Wis.  404,  41  N.  W.  337,  9  Am.  St.  Rep.  806; 
Thomas  v.  Suartermaine,  18  Q.  B.  D.  685,  51 
J.  P.  516,  56  L.  J.  Q.  B.  340,  57  L.  T.  Rep. 
N.  S.  537,  35  Wkly.  Rep.  555.  Compare 
Pierce  v.  Contrexille  Mfg.  Co.,  25  R.  I.  512, 
56  Atl.  778. 

An  "  obvious  defect  "  is  a  defect  which  one 
by  the  exercise  of  ordinary  care  would  dis- 
cover. Missouri,  etc.,  R.  Co.  v.  Chambers,  17 
Tex.  Civ.  App.  487,  43  S.  W.  1090. 

65.  Florida. —  Green  v.  Sansom,  41  Fla.  94, 
25  So.  332. 

Illinois. —  Allen  B.  Wrisley  Co.  v.  Burke, 
203  111.  250,  67  K  E.  818;  Rice,  etc.,  Malting 
Co.  V.  Paulsen,  51  111.  App.  123. 

Kentucky. —  Adams  Express  Co.  v.  Smith, 
72  S.  W.  752,  24  Ky.  L.  Rep.  1915. 

Massachusetts. —  Murphy  v.  Marston  Coal 
Co.,  183  Mass.  385,  67  N.  E.  342. 

Missouri. —  Connolly  v.  St.  Joseph  Press 
Printing  Co.,  166  Mo.  447,  66  S.  W.  268; 
Doyle  V.  Missouri,  etc.,  Trust  Co.,  140  Mo. 
1,  41  S.  W.  255;  Nicholds  v.  Crystal  Plate- 
Glass  Co.,  (1894)  27  S.  W.  516. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Blackman, 
32  Tex.  Civ.  App.  200,  74  S.  W.  74;  San  An- 
tonio, etc.,  R.  Co.  V.  Lindsey,  27  Tex.  Civ. 
App.  316,  65  S.  W.  668. 

Washington. —  Johnson  v.  Tacoma  Mill  Co., 
22  Wash.  88,  60  Pac.  53. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  610,  614,  616,  623. 

The  master  has  the  duty  of  inspection  as 
well  as  observation;  the  obligation  of  the 
servant  is  that  of  observation,  Illinois  Steel 
Co.  r.  Mann,  100  111.  App.  367  [affirmed  in 
197  111.  186,  64  N.  E.  328]. 

66.  Florida. —  Green  v.  Sansom,  41  Fla.  94, 
25  So.  332. 
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Illinois. —  Allen  B.  Wrisley  Co.  v.  Burke, 
203  111.  250,  67  N.  E.  818;  Western  Scone 
Co.  V.  Muscial,  96  111.  App.  288  [affirmed  in 
196  111.  382,  63  N.  E.  664,  89  Am.  St.  Rep. 
325]. 

Kentucky. —  Adams  Express  Co.  v.  Smith, 
72  S.  W.  752,  24  Ky.  L.  Rep.  1915. 

Louisiana. —  Faren  v.  Sellers,  39  La.  Ann. 
1011,  3  So.  363,  4  Am.  St.  Rep.  256. 

Michigan. —  McLean  v.  Pere  Marquette  R. 
Co.,  137  Mich.  482,  100  N.  W.  748. 

Missouri. —  Dovle  v.  Missouri,  etc..  Trust 
Co.,  140  Mo.  1,''41  S.  W.  255;  Herdler  v. 
Buck's  Stove,  etc.,  Co.,  136  Mo.  3,  37  S.  W. 
115;  Glowers  v.  Wabash,  etc.,  R.  Co.,  21  Mo. 
App.  213. 

New  York. —  Kiras  v.  Nichols  Chemical 
Co.,  59  N.  Y.  App.  Div.  79,  69  N.  Y.  Suppl. 
44;  Jarvis  v.  Northern  New  York  Marble 
Co.,  55  N.  Y.  App.  Div.  272,  67  N.  Y.  Suppl. 
78. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Smith, 
24  Tex.  Civ.  App.  127,  57  S.  W.  999. 

Utah. —  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437,  66  Pac.  799. 

Washington. —  Johnson  v.  Tacoma  Mill  Co., 
22  Wash.  88,  60  Pac.  53. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  610,  614,  616,  623. 

67.  See  cases  cited  supra,  note  64. 

68.  Illinois. —  Allen  B.  Wrisley  Co.  v. 
Burke,  203  111.  250,  67  N.  E.  818;  Chicago 
Hair,  etc.,  Co.  v.  Mueller,  106  111.  App.  21 
[affirmed  in  203  111.  558,  68  N.  E.  51];  Illi- 
nois Steel  Co.  V.  Mann,  100  111.  App.  367 
[affirmed  in  197  111.  186,  64  N.  E.  328] ;  Wes- 
tern Stone  Co.  v.  Muscial,  96  111.  App.  288 
[affirmed  in  196  111.  382,  63  N.  E.  664,  89 
Am.  St.  Rep.  325] ;  Rice,  etc..  Malting  Co. 
V.  Paulsen,  51  111.  App.  123. 

Kansas. —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  V.  Tinchert,  5  Kan.  App.  130,  48 
Pac.  889. 

Louisiana. —  Ingham  v.  John  B.  Honor  Co., 
113  La.  1040,  37  So.  963;  Faren  v.  Sellers,  39 
La.  Ann.  1011,  3  So.  363,  4  Am.  St.  Rep. 
250. 

Massachusetts. —  Murphy  v.  Marston  Coal 
Co.,  183  Mass.  385,  67  N.  E.  342;  Garant  v. 
Cashman,  183  Mass.  13,  66  N.  E.  599;  Scan- 
Ion  Boston,  etc.,  R.  Co.,  147  Mass.  484,  18 
N.  E.  209,  9  Am.  St.  Rep.  733. 

Michigan. —  McLean  v.  Pere  Marquette  R. 
Co.,  137  Mich.  482,  100  N.  W.  748. 

Missouri. —  Connolly  v.  St.  Joseph  Press 
Printing  Co.,  166  Mo.  447,  66  S.  W.  268; 
Doyle  V.  Missouri,  etc..  Trust  Co.,  140  Mo.  1, 
41  S.  W.  255;  Herdler  v.  Buck's  Stove,  etc., 
Co.,  136  Mo.  3,  37  S.  W.  115;  Nicholds  v. 


MASTER  AND  SEE  YANT  [26  Cyc]  1217 


b.  Comparative  Knowledge  of  Master  and  Servant.  A  servant  does  not 
assnme  the  risk  of  injuries  from  a  latent  defect  because  his  opportnnity  of  dis- 
covering it  is  the  same  as  the  master's  ;  but  it  is  otherwise  in  the  case  of 
obvious  defects,  and  a  servant  will  be  held  to  have  assumed  the  risk  where  he 
had  an  equal  opportunity  with  the  master  to  discover  tliem."^^ 

e.  Opportunity  to  Discover  Defect  or  Danger.  There  is  no  assumption  of  risks 
where  there  is  an  opportunity  to  discover  the  defect  or  danger but  where  there  is 
such  opportunity,  a  servant  assumes  such  risks  as  arise  from  open  and  obvious 
causes.'^ 

d.  Apparent  Danger  From  Obvious  Defect.  To  show  that  a  servant  assumed 
the  risks  connected  witli  liis  employment,  it  must  appear,  not  only  that  a  defect 
was  patent  and  obvious,  but  that  he  knew  the  danger  of  working  under  such 


Crystal  Plate-Glass  Co.,  (1894)  27  S.  W. 
516;  Glowers  v.  Wabash,  etc.,  R.  Co.,  21  Mo. 
App.  213. 

'New  Jersey. —  Meany  v.  Standard  Oil  Co., 
(Sup.  1903)  55  Atl.  653. 

yeio  York. —  Kiras  v.  Nichols  Chemical 
Co.,  59  N.  Y.  App.  Div.  79,  69  N.  Y.  Suppl. 
44;  Jarvis  v.  Northern  New  York  Marble 
Co.,  55  N.  Y.  App.  Div.  272,  67  N.  Y.  Suppl. 
78;  Wyman  v.  Orr,  47  N.  Y.  App.  Div.  136,  62 
N.  Y.  Suppl.  195;  Spaulding  v.  O'Brien,  26 
Misc.  184,  56  N.  Y.  Suppl.  1095. 

Rhode  Island. —  Vartanian  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  398,  56  Atl.  184; 
Whipple  V.  New  York,  etc.,  R.  Co.,  19  R.  I. 
587,  35  Atl.  305,  61  Am.  St.  Rep.  796. 

South  Dakota. —  Carlson  r.  Sioux  Falls 
Water  Co.,  8  S.  D.  47,  65  N.  W.  419. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Smith, 
24  Tex.  Civ.  App.  127,  57  S.  W.  999;  Mis- 
souri, etc.,  R.  Co.  V.  Blackman,  32  Tex.  Civ. 
App.  200,  74  S.  W.  74;  San  Antonio,  etc.,  R. 
Co.  V.  Lindsey,  27  Tex.  Civ.  App.  316,  65 
S.  W.  668 ;  Gulf,  etc.,  R.  Co.  v.  Gray,  25  Tex. 
Civ.  App.  99,  63  S.  W.  927. 

Utah. —  Faulkner  v.  Mammoth  Min.  Co., 
23  Utah  437,  66  Pac.  799. 

Washington. —  Johnson  v.  Tacoma  Mill  Co., 
22  Wash.  88,  60  Pac.  53;  Columbia,  etc.,  R. 
Co.  V.  Hawthorne,  3  Wash.  Terr.  353,  19  Pac. 
25. 

United  States. —  Crawford  v.  American 
Steel,  etc.,  Co.,  123  Fed.  275,  59  C.  C.  A.  293 ; 
Rockport  Granite  Co.  v.  Bjornholm,  115  Fed. 
947,  53  C.  C.  A.  429. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  610,  614,  616,  623. 

Latent  defects  are  not  a  part  of  the  ordi- 
nary risk  which  an  employee  assumes  as  in- 
cident to  his  employment.  Clowers  v.  Wabash, 
etc.,  R.  Co.,  21  Mo.  App.  213. 

The  fact  that  the  master  and  servant  have 
equal  opportunities  to  discover  a  defect  will 
not  defeat  a  recovery  by  the  servant  if  the 
defect  was  unknown  to  him,  and  reasonable 
care  on  his  part  would  not  have  disclosed  it. 
Nicholds  V.  Crystal  Plate-Glass  Co.,  (Mo. 
1894)  27  S.  W.  516;  Jarvis  v.  Northern  New 
York  Marble  Co.,  55  N.  Y.  App.  Div.  272,  67 
N.  Y.  Suppl.  78. 

Latent  defects  unknown  to  master. —  If 
there  is  no  neglect  of  due  and  ordinary  care 
and  diligence  on  the  part  of  the  master,  and 
the  injury  is  caused  by  latent  defects,  un- 
[77] 


known  alike  to  the  master  and  the  servant, 
and  not  discoverable  by  due  and  ordinary  skill 
and  diligence,  it  is  a  misadventure  falling 
among  the  casualties  incident  to  the  business, 
and  for  which  no  one  can  be  blamed.  But  if 
the  defects  which  cause  the  injury  are  act- 
ually unknown  either  to  the  master  or  the 
servant,  and  not  discoverable  by  due  and  or- 
dinary inspection,  and  yet  are  such  as  result 
from  a  neglect  of  reasonable  and  ordinary 
care  and  diligence  on  the  part  of  the  master, 
the  master  will  be  liable  in  damages  for  the 
injury.  Mad  River,  etc.,  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  07  Am.  Dec.  312. 

69.  Salem  Stone,  etc.,  Co.  v.  Tepps,  10  Ind. 
App.  516,  38  N.  E.  229;  Pittsburgh,  etc.,  R. 
Co.  V.  Woodward,  9  Ind.  App.  169,  36  N.  E. 
294;  Speed  v.  Atlantic,  etc.,  R.  Co.,  71  Mo. 
303.  But  see  Carlson  v.  Sioux  Falls  Water 
Co.,  5  S.  D.  402,  59  N.  W.  217. 

70.  Georgia. —  Hazlehurst  v.  Brunswick 
Lumber  Co.,  94  Ga.  535,  19  S.  E.  756. 

Indiana. —  Vincennes  Water-Supply  Co.  v. 
White,  124  Ind.  376,  24  N.  E.  747;  Reitman 
V.  Stolte,  120  Ind.  314,  20  N.  E.  304;  Guedel- 
hofer  V.  Ernsting,  23  Ind.  App.  188,  55  N.  E. 
113. 

Massachusetts. — Cunningham  v.  Lynn,  etc., 
R.  Co.,  170  Mass.  298,  49  N.  E.  440. 

South  Dakota. —  Carlson  v.  Sioiix  Falls 
Water  Co.,  5  S.  D.  402,  59  N.  W.  217. 

Texas. —  Texas,  etc.,  R.  Co.  v.  French,  86 
Tex.  96,  23  S.  W.  642  [reversing  (Civ.  App, 
1893)  22  S.  W.  866]. 

United  States. —  Thompson  v.  Chicago,  etc., 
R.  Co.,  14  Fed.  564,  4  McCrary  629. 

Canada.— Rudd  v.  Bell,  13  Ont.  47. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  611. 

71.  Ocean  Steamship  Co.  v.  Matthews,  86 
Ga.  418,  12  S.  E.  632;  Nicholds  v.  Crystal 
Plate-Glass  Co.,  126  Mo.  55,  28  S.  W.  991; 
Gorman  v.  McArdle,  67  Hun  (N.  Y.)  484, 
22  N.  Y.  Suppl.  479. 

The  mere  daily  use  of  a  railway  water 
tank  will  not  charge  an  employee  with  no- 
tice of  latent  defects  in  the  apparatus  con- 
nected with  it.  Missouri,  etc.,  R.  Co.  v.  Gor- 
don, 11  Tex.  Civ.  App.  672,  33  S.  W.  684. 

72.  Massachusetts. —  Austin  v.  Boston,  etc., 
R.  Co.,  164  Mass.  282,  41  N.  E.  288. 

New  York. —  Rvan  v.  Porter  Mfg.  Co.,  57 
Hun  253,  10  N.  Y.  Suppl.  774;  McGrath  v. 
Walsh,  15  Daly  210,  4  N.  Y.  Suppl.  705. 
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defective  conditions.  The  mere  fact  that  he  could  see  and  know  the  defect  will 
not  debar  a  recovery,  unless  the  danger  is  so  open  and  apparent  that  no  ordinarily 
prudent  person  would  encounter  it.''^ 

e.  Risks  Outside  Scope  of  Employment.  The  master  is  not  liable  for  injuries 
resulting  to  a  servant  from  causes  open  to  the  observation  of  the  servant,  and 
which  it  requires  no  special  skill  or  training  to  foresee  are  likely  to  injure  him, 
even  though  the  "undertaking  be  out  of  the  line  of  his  employment ;  but  he  is 
liable  for  injuries  resulting  from  defects  unknown  to  the  servant,  but  known  to 
the  master  or  ascertainable  by  ordinary  care  on  his  part.*^^ 

7.  Inexperienced  or  Youthful  Servant '^^ — a.  In  General.  The  fact  that  a 
servant  is  young  or  inexperienced  does  not  of  itself  relieve  hitn  from  the  assump- 
tion of  incidental,  known,  or  obvious  risks,"^^  unless  his  youth  or  inexperience  is 


Texas.— Q^vXi,  etc.,  R.  Co.  v.  Hohl,  (Civ. 
App.  1895)  29  S.  W.  113L 

Virginia. —  Bertha  Zinc  Co.  v.  Martin,  93 
Va.  791,  22  S.  E.  869,  70  L.  E.  A.  999. 

Washington. —  Schulz  v.  Johnson,  7  Wash. 
403,  35  Pac.  130. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  612. 

73.  Illinois. —  Howe  v.  Medaris,  82  111.  App. 
515. 

Maine. —  Langlois  v.  Maine  Cent.  E,.  Co., 
84  Me.  161,  24  Atl.  804. 

Massachusetts. —  Pingree  v.  Leyland,  135 
Mass.  398. 

Michigan. —  Alford  v.  Metcalf,  74  Mich. 
369,  42  N.  W.  52. 

Minnesota. —  Stiller  v.  Bohn  Mfg.  Co.,  80 
Minn.  1,  82  N.  W.  981;  Newhart  v.  St.  Paul 
City  R.  Co.,  51  Minn.  42,  52  N.  W.  983; 
Bengston  v.  Chicago,  etc.,  R.  Co.,  47  Minn. 
486,  50  N.  W.  531. 

Missouri. —  Waldhier  v.  Hannibal,  etc.,  R. 
Co.,  87  Mo.  37;  Weldon  v.  Omaha,  etc.,  R. 
Co.,  93  Mo.  App.  668,  67  S.  W.  698;  Booth 
V.  Kansas  City,  etc..  Air  Line,  76  Mo.  App. 
516;  Reichla  v.  Gruensf elder,  52  Mo.  App. 
43;  Jones  v.  St.  Louis,  etc..  Packet  Co.,  43 
Mo.  App.  398;  Fugler  v.  Bothe,  43  Mo.  App. 
44. 

Few  York. —  Mickee  v.  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.,  70  Hun  456,  24  N.  Y. 
Suppl.  501;  Freeman  v.  Glens  Falls  Paper- 
Mill  Co.,  61  Hun  125,  15  N.  Y.  Suppl.  657. 

Rhode  Island. —  Cox  v.  American  Agricul- 
tural Chemical  Co.,  24  R.  I.  503,  53  Atl.  871, 
60  L.  R.  A.  629. 

Washington. —  Shoemaker  v.  Bryant  Lum- 
ber, etc..  Mill  Co.,  27  Wash.  637,  68  Pac.  380. 

United  States. —  Everhard  v.  Diamond 
Match  Co.,  98  Fed.  555 ;  Blumenthal  v.  Craig, 
81  Fed.  320,  26  C.  C.  A.  427. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  613. 

But  compare  Missouri,  etc.,  R.  Co.  v.  Wood, 
(Tex.  Civ.  App.  1896)  35  S.  W.  879,  where 
it  was  held  that  a  servant  using  defective 
appliances  furnished  by  the  master,  with 
knowledge  of  the  defects,  assumes  the  risk  of 
injuries  therefrom,  notwithstanding  they  were 
not  so  unsafe  as  to  render  it  patent  that  they 
could  not  be  used  without  danger  of  injury. 

74.  Cummings  v.  Collins,  61  Mo.  520.  S.-e 
also  Ft.  Smith  Oil  Co.  v.  Slover,  58  Ark. 
168,  24  S.  W.  106;  Myers  v.  Hudson  Iron  Co., 
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150  Mass.  125,  22  N.  E.  031,  15  Am.  St.  Rep. 
176. 

75.  Care  required  of  master  see  supra,  IV, 
A,  1,  d. 

Contributory  negligence  see  infra,  IV,  F, 
2,  b. 

Injury  avoidable  by  care  of  master  see  in- 
fra, IV,  E,  10,  a. 

76.  Alabama. —  Alabama  Mineral  R.  Co.  v. 
Marcus,  115  Ala.  389,  22  So.  135. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Eggman, 
59  111.  App.  680. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Hen- 
derson, 134  Ind.  636,  33  N.  E.  1021;  Brazil, 
etc.,  Coal  Co.  v.  Cain,  98  Ind.  282. 

Kansas. —  Union  Pac.  R.  Co.  v.  Estes,  37 
Kan.  715,  16  Pac.  131. 

Louisiana. —  Carrierre  v.  Mc Williams,  104 
La.  678,  29  So.  333. 

Missouri. — Carter  v.  Baldwin,  107  Mo.  App. 
217,  81  S.  W.  204. 

Nebraska. —  Evans  Laundry  Co.  v.  Craw- 
ford, 67  Nebr.  153,  93  N.  W.  177,  94  N.  W. 
814;  Omaha  Bottling  Co.  v.  Theiler,  59  Nebr. 
257,  80  N.  W.  821,  80  Am.  St.  Rep.  673. 

New  Jersey. —  Carrington  v.  Mueller,  65 
N.  J.  L.  244,  47  Atl.  564;  Dunn  v.  McNamee, 
59  N.  J.  L.  498,  37  Atl.  61. 

New  York. —  De  Graff  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  125;  Sitts  v.  Waiontha 
Knitting  Co.,  94  N.  Y.  App.  Div.  38,  87  N.  Y. 
Suppl.  911;  Reardon  V.  New  York  Consol. 
Card  Co.,  51  N.  Y.  Super.  Ct.  134;  Schlier- 
mann  v.  Hammond  Typewriter  Co.,  11  Misc. 
546,  32  N.  Y.  Suppl.  748;  Malsky  v.  Schu- 
macher, 7  Misc.  8,  27  N.  Y.  Suppl.  331. 

Ohio. —  Weigand  v.  Mitchell,  3  Ohio  Dec. 
(Reprint)  298. 

Pennsylvania. —  Sheetram  v.  Treeler  Stave, 
etc.,  Co.,  13  Pa.  Super.  Ct.  219. 

Rhode  Island. —  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  1.  645,  57  Atl.  910. 

Texas. —  International,  etc.,  R.  Co.  v.  Arias, 
10  Tex.  Civ.  App.  190,  30  S.  W.  446.  But 
see  as  to  minors  Texas,  etc.,  R.  Co.  v.  Brick, 
83  Tex.  598,  20  S.  W.  511. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cottrell, 
83  Va.  512,  3  S.  E.  123. 

W est  Virginia. —  Williams  v.  Belmont  Coal, 
etc.,  Co.,  55  W.  Va.  84,  46  S.  E.  802. 

W isconsin. —  Casey  v.  Chicago,  etc.,  R.  Co., 
90  Wis.  113,  62  N.  W.  624;  Dougherty  v.  West 
Superior  Iron,  etc.,  Co.,  88  Wis.  343,  60  N.  W. 
274. 
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such  as  to  prevent  his  appreciation  of  the  clanger  to  which  he  is  exposed."^'  It  is, 
however,  the  duty  of  the  master  to  instruct  a  young  or  inexperienced  servant 
but  where  lie  has  given  liim  such  reasonable  instructions  and  cautions  regarding 
the  dangers  of  his  employment  as  are  best  calculated  to  enable  him  to  avoid 
injury,  the  servant  is  upon  the  same  footing  as  any  other  servant,  and  will  be 
deemed  to  have  assumed  the  usual  and  ordinary  risks  incident  to  his  employment.'^ 

b.  Knowledge  by  Master  of  Servant's  Age  or  Inexperience.  A  master  has 
the  right  to  presume  that  a  servant  is  qualified  to  perform  the  duties  of  his 
employment,  and  is  not  liable  for  injuries  caused  by  the  servant's  inexperience, 
unless  he  was  informed  tliereof.^*^  So  too  a  master  is  not  liable  for  injuries  to  an 
infant,  if  his  age,  intelligence,  and  experience  were  such  as  to  induce  a  man  of 
ordinary  care  and  prudence  to  believe  him  qualified  for  his  employment.^^ 

c.  Knowledge  by  Servant  of  Defect  or  Danger.  "Where  a  servant  by  reason 
of  his  youth  or  inexperience  is  not  acquainted  with  the  dangers  incident  to  his 
employment,  he  does  not  assume  the  risk  thereof  until  the  master  apprises  him 
of  the  dangers.^^    Mere  knowledge  of  a  defect  without  appreciation  of  the  danger 


United  States. —  Moon- Anchor  Consol.  Gold 
Mines  v.  Hopkins,  111  Fed.  298,  49  C.  C.  A. 
347 ;  Cudahy  Packing  Co.  v.  Marcan,  106 
Fed.  645,  45  C.  C.  A.  515,  54  L.  R.  A.  258. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  601,  608,  609. 

77.  Missouri. —  Henderson  v.  Kansas  City, 
177  Mo.  477,  76  S.  W.  1045. 

Neio  York. —  Purslev  v.  Edge  Moor  Bridge 
Works,  168  N.  Y.  589,*^  60  N.  E.  1119  [affirm- 
inq  56  N.  Y.  App.  Div.  71,  67  N.  Y.  Suppl. 
719];  Hickey  v.  Taaffe,  105  N.  Y.  26,  12 
N.  E.  286;  Kern  v.  De  Castro,  etc.,  Sugar  Re- 
fining Co.,  5  N,  Y.  Suppl.  548  {reversed  on 
other  grounds  in  125  N.  Y.  50,  25  N.  E. 
1071]. 

W est  Virginia. —  Turner  v.  Norfolk,  etc., 
R.  Co.,  40  W.  Va.  675,  22  S.  E.  83. 

Wisconsin. —  Guinard  v.  Knapp,  90  Wis. 
123,  62  N.  W.  625,  48  Am.  St.  Rep.  901; 
Mulcairns  v.  Janesville,  67  Wis.  24,  29  N.  W. 
565. 

United  States. —  Western  Union  Tel.  Co.  v. 
Burgess,  108  Fed.  26,  47  C.  C.  A.  168. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  601. 

The  test  is  whether  an  ordinarily  prudent 
person  of  the  servant's  age  and  experience 
under  like  circumstances  would  have  ap- 
preciated the  danger.  Craven  v.  Smith,  89 
Wis.  119,  61  N.  W.  317. 

78.  Uninstructed  servant  does  not  assume 
risks. —  Louisiana. —  James  v.  Rapides  Lum- 
ber Co.,  50  La.  Ann.  717,  23  So.  469,  44  L.  R. 
A.  33. 

Maine. —  Drapeau  v.  International  Paper 
Co.,  96  Me.  299,  52  Atl.  647. 

Montana. —  Coleman  v.  Verry,  28  Mont.  1, 
72  Pac.  42. 

Pennsylvania. —  Welsh  v.  Butz,  202  Pa.  St. 
59,  51  Atl.  591. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Gardner,  29 
Tex.  Civ.  App.  90,  69  S.  W.  217. 

England. —  Grizzle  v.  Frost,  3  F.  &  F. 
62?. 

The  fact  that  the  servant  solicited  the  em- 
plojonent  and  represented  himself  to  be  com- 
petent does  not  relieve  the  master  of  the 
duty  of  instructing  him,  if  he  knows  that  the 


servant  is  inexperienced,  unless  the  danger  is 
so  obvious  that  even  an  inexperienced  man 
would  escape  it  by  the  exercise  of  ordinary 
care.  Louisville,  etc.,  R.  Co.  v.  Miller,  104 
Fed.  124,  43  C.  C.  A.  436.  See  also  Felton 
r.  Girardy,  104  Fed.  127,  43  C.  C.  A.  439. 

Where  there  are  two  modes  in  which  the 
duty  of  a  servant  can  be  discharged,  one  safe 
and  the  other  dangerous,  and  the  servant  is 
young  and  inexperienced  and  is  not  in- 
structed, it  cannot  be  declared  as  matter  of 
law  that  the  risk  of  making  a  wrong  choice 
is  one  of  the  incidental  risks  which  he  ac- 
cepted when  he  entered  the  service.  Royer  v. 
Tinkler,  16  Pa.  Super.  Ct.  457;  Sheetram  v. 
Treeler  Stave,  etc.,  Co.,  13  Pa.  Super.  Ct. 
219. 

79.  Evans  Laundry  Co.  v.  Crawford,  67 
Nebr.  153,  93  N.  W.  177,  94  N.  W.  814.  See 
also  King  v.  Ford  River  Lumber  Co.,  93  Mich. 
172,  53  N.  W.  10;  Schliermann  v.  Hammond 
Typewriter  Co.,  11  Misc.  (N.  Y.)  546,  32 
N.  Y.  Suppl.  748;  McDevitt  v.  Miller,  17 
Lane.  L.  Rev.  (Pa.)  247. 

If  the  servant  is  too  young  to  realize, 
after  full  instruction,  the  danger  of  the 
work,  and  the  necessity  of  exercising  care, 
the  master  puts  or  keeps  him  at  such  work 
at  his  own  risk.  Hickey  v.  Taaffe,  105  N.  Y. 
26,  12  N.  E.  286. 

80.  Whittaker  v.  Coombs,  14  III.  App.  498; 
Weigand  v.  Mitchell,  3  Ohio  Dec.  (Reprint) 
298;  Sunney  v.  Holt,  15  Fed.  880. 

81.  De  Lozier  v.  Kentucky  Lumber  Co.,  18 
S.  W.  451,  13  Ky.  L.  Rep.  818.  See  also 
Sinclair  v.  Elizaljethtown  Milling  Co.,  16 
S.  W.  450,  13  Ky.  L.  Rep.  120. 

82.  Arkansas. —  Emma  Cotton  Seed  Oil  Co. 
r.  Hale,  56  Ark.  232,  19  S.  W.  600;  St.  Louis, 
otc,  R.  Co.  V.  Higgins,  53  Ark.  458,  14  S.  W. 
653. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701. 

Georgia. —  Cartter  v.  Cotter,  88  Ga.  286,  14 
S.  E.  476. 

Maryland. —  Pikesville,  etc.,  R.  Co.  v.  State, 
88  Md.  563,  42  Atl.  214. 

Missouri. —  Henderson  v.  Kansas  City,  177 
Mo.  477,  76  S.  W.  1045. 
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is  not  enough  to  charge  him  with  assumption  of  risk ;  but  his  youth  or  inex- 
perience will  not  excuse  him,  if  he  does,  or  ought  to,  know  and  appreciate  tlie 
danger  to  which  he  is  exposed. 

d.  Comparative  Knowledge  of  Master  and  Servant.  Where  neither  master 
nor  servant  has  actual  knowledge  of  a  defect  in  machinery  or  appliances,  but  the 
servant  is  unskilled,  and  is  not  charged  with  the  duty  of  inspection,  knowledge 
of  the  defect  will  not  be  so  readily  imputed  to  him  as  to  the  master,  upon  whom 
rests  the  duty  of  inspection.^ 

e.  Obvious  or  Latent  Dangers.^^  A  servant,  although  under  age  or  inex- 
perienced, assumes  all  patent  and  obvious  risks  of  his  employment  which  he  has 
sufficient  inteUigence  to  understand  and  appreciated^  Latent  risks  are  not 
assumed  unless  brought  to  the  servant's  knowledge.^^ 


Pennsylvania. —  McCray  v.  Sterling  Var- 
nish Co.,  7  Pa.  Super.  Ct.  610. 

Rhode  Island. —  McGar  v.  National,  etc., 
Worsted  Mills,  22  R.  I.  347,  47  Atl.  1092. 

Texas. —  Galveston,  etc.^  E,.  Co.  v.  Hitz- 
felder,  (Civ.  App.  1900),  66  S.  W.  707. 

United  States. —  Sink  v.  Sikes  Co.,  134  Fed. 
144. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  003. 

No  presumption  of  knowledge  see  Anderson 
V.  Illinois  Cent.  E.  Co.,  109  Iowa  524,  80 
I\.  W.  501. 

83.  McDermott  v.  Iowa  Falls,  etc.,  R.  Co., 
(Iowa  1891)  47  N.  W.  1037;  Coins  v.  Chi- 
cago, etc.,  R..  Co.,  47  Mo.  App.  173;  Coins 
V.  Chicago,  etc.,  R.  Co.,  37  Mo.  App.  221; 
Northern  Pac.  Coal  Co.  v.  Richmond,  58  Fed. 
756,  7  C.  C.  A.  485. 

84.  Known  and  appreciated  dangers  as- 
sumed.—  Indiana. —  Pennsylvania  Co.  v.  Cong- 
don,  134  Ind.  220,  33  N.  E.  795,  39  Am.  St. 
Rep.  251. 

Louisiana. —  Tillotson  v.  Texas,  etc.,  R.  Co., 
44  La.  Ann.  95,  10  So.  400. 

Maryland. — Michael  v.  Stanley,  75  Md.  464, 
23  Atl.  1094. 

Michigan. —  McGinnis  v.  Canada  Southern 
Bridge  Co.,  49  Mich.  466,  13  N.  W.  819. 

Neio  Yorfc.— Hickey  v.  Taaffe,  105  N.  Y. 

26,  12  N.  E.  286;  Buckley  v.  Gutta  Percha, 
etc.,  Mfg.  Co.,  41  Hun  450 ;  Oszkoscil  v.  Eagle 
Pencil  Co.,  57  N.  Y.  Super.  Ct.  217  [affirmed 
in  119  N.  Y.  631,  23  N.  E.  1145]  ;  Headifen 
V.  Cooper,  6  Misc.  263,  26  N.  Y.  Suppl.  763. 

Pennsylvania. —  Greenway  v.  Conroy,  160 
Pa.  St.  185,  28  Atl.  692,  40  Am.  St.  Rep.  715. 

West  Virginia. — Williams  v.  Belmont  Coal, 
etc.,  Co.,  55  W.  Va.  84,  46  S.  E.  802. 

Wisconsin. —  Upthegrove  v.  Jones,  etc., 
Coal  Co.,  118  Wis.  673,  96  N.  W.  385;  Kreider 
V.  Wisconsin  River  Paper,  etc.,  Co.,  110  Wis. 
645,  86  N.  W.  662 ;  Herold  v.  Pfister,  92  Wis. 
417,  66  N.  W.  355. 

Vnited  States.— Terry  v.  Schmidt,  116  Fed. 

027,  54  C.  C.  A.  83;  Cudahy  Packing  Co.  v. 
Marcan,  100  Fed.  645,  45  C.  C.  A.  515,  54 
L.  R.  A.  258;  E.  S.  Higgins  Carpet  Co.  v. 
O'Keefe,  79  Fed.  900,  25  C.  C.  A.  220 ;  Goff 
V.  Norfolk,  etc.,  R.  Co.,  36  Fed.  299. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  603. 

On  the  issue  of  assumption  of  risk,  the  age 
and  experience  of  the  servant  are  to  be  con- 

[IV,  E,  7,  e] 


sidcred  in  determining  whether  he  knew  or 
ought  to  have  known  and  appreciated  the 
peril.  Shebeck  v.  National  Cracker  Co.,  120 
Iowa  414,  94  N.  W.  930. 

85.  Pennsylvania  Co.  v.  Witte,  15  Ind.  App. 
583,  43  N.  E.  319,  44  N.  E.  377. 

86.  Obvious  and  latent  dangers  generally 
see  supra,  IV,  E,  6. 

87.  Illinois. —  Ritchie  v.  Krueger,  102  111. 
App.  654;  U.  S.  Rolling  Stock  Co.  v.  Chad- 
wick,  35  111.  App.  474. 

Kentucky. —  Kelly  v.  Barber  Asphalt  Co., 
93  Ky.  363,  20  S.  W.  271,  14  Ky.  L.  Rep. 
356. 

Massachusetts. —  Cohen  v.  Hamblin,  etc. 
Mfg.  Co.,  186  Mass.  544,  71  N.  E.  948;  O'Con- 
nor V.  Whittall,  169  Mass.  563,  48  N.  E.  844; 
Goodridge  v.  Washington  Mills  Co.,  160  Mass. 
234,  35  N.  E.  484;  Downey  v.  Sawyer,  157 
Mass.  418,  32  N.  E.  654;  Probert  v.  Phipps. 
149  Mass.  258,  21  N.  E.  370. 

Michigan. — ■  Dysinger  v.  Cincinnati,  etc.,  R, 
Co.,  93  Mich.  646,  53  N.  W.  825;  Melzei 
V.  Peninsular  Car  Co.,  76  Mich.  94,  42  N.  W. 
1078. 

Minnesota. —  Hefferen  v.  Northern  Pac.  R. 
Co.,  45  Minn.  471,  48  N.  W.  1,  526. 

Missouri. — Carter  v.  Baldwin,  107  Mo.  App, 
217,  81  S.  W.  204;  Coins  v.  Chicago,  etc.,  R. 
Co.,  37  Mo.  App.  676. 

iVew  Jersey. —  Smith  v.  Irwin,  51  N.  J.  L. 
507,  18  Atl.  852,  14  Am.  St.  Rep.  699. 

New  York. —  Crown  v.  Orr,  140  N.  Y.  450, 
35  N.  E.  648;  Evans  v.  Lake  Shore,  etc.,  R. 
Co.,  12  Hun  289;  McCann  v.  Mathison,  12 
Misc.  214,  33  N.  Y.  Suppl.  263;  Evans  v. 
Vogt,  etc.,  Mfg.  Co.,  5  Misc.  330,  25  N.  Y. 
Suppl.  509. 

Pennsylvania. —  O'Keefe  v.  Thorn,  (1889) 
16  Atl.  737  ;  Sheetram  v.  Trexler  Stove,  etc., 
Co.,  12  Pa.  Super.  Ct.  219. 

Texas. —  Higlitower  v.  Gray,  36  Tex.  Civ, 
App.  674,  83  S.  W.  254. 

Vermont. —  Williamson  v.  Sheldon  Marble 
Co.,  66  Vt.  427,  29  Atl.  669. 

Wisconsin. —  Hazen  v.  West  Superior 
Lumber  Co.,  91  Wis.  208,  64  N.  W.  857; 
Burnell  v.  West  Side  R.  Co.,  87  Wis.  387,  58 
N.  W.  772. 

United  States. —  Townsend  v.  Tangles,  41 
Fed.  919. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  604. 

88.  Evans  v.  Josephine  Mills,  119  Ga.  448, 
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f.  Risks  Outside  Scope  of  Employment.  If  a  servant  of  full  age  and  ordinary 
intelligence,  upon  being  required  by  his  master  to  perform  duties  more  compli- 
cated and  dano^erous  than  those  embraced  in  his  orio^inal  hirino^,  undertakes  the 
same,  and  is  injured  by  reason  of  his  ignorance  and  inexperience,  he  cannot 
recover.^^  In  the  case  of  a  child,  however,  it  is  the  duty  of  the  master  to  see 
that  he  does  not  assume  risks  outside  of  the  scope  of  his  employment.^*^ 

g.  Compliance  With  Commands  op  Threats.^'  Wliere  a  young  or  inexperi- 
enced servant  is  injured  while  acting  in  obedience  to  the  commands  of,  or  under 
the  compulsion  of  threats  by,  the  master,  he  will  not  be  held  to  have  assumed  the 
risks  involved  in  doing  so,^^  unless  he  knew  and  appreciated  the  danger.^^ 

h.  Neglect  of  Statutory  Duty.  A  young  or  inexperienced  servant  does  not 
assume  risks  arising  upon  his  master's  n.eglect  of  a  statutory  duty  ;  and  where  a 
statute  forbids  the  employment  of  a  child  under  a  certain  age,  it  is  in  effect  a 
determination  that  a  child  of  that  age  does  not  possess  the  judgment  and  discre- 
tion necessary  for  the  pursuit  of  a  dangerous  work,  and  is  not  as  a  matter  of  law 
chargeable  with  the  assumption  of  any  risks  of  the  employ ment.^^ 

8.  Compliance  With  Commands  or  Threats  —  a.  In  General.  A  servant  acting 
under  the  commands  or  threats  of  his  master  does  not  assume  the  risk  incident  to 
the  act  commanded/'  unless  the  danger  incurred  is  fully  appreciated  and  is  such 


46  S.  E.  674;  Gagnon  v.  Seaconnet  Mills,  165 
Mass.  221,  43  N.  E.  82;  Wheeler  i".  Wason 
Mfg.  Co.,  135  Mass.  294;  Bannon  v.  Lutz, 
158  Pa.  St.  166,  27  Atl.  800. 

89.  Cheney  v.  Middlesex  Co.,  161  Mass.  296, 
37  N.  E.  175;  Goodnow  r.  Walpole  Emerv 
Mills,  146  Mass.  261,  15  N.  E.  576;  Reed  v. 
Stockmeyer,  74  Fed.  186,  20  C.  C.  A.  381. 
But  comjmre  Browning  r.  Kasten,  107  j\Io. 
App.  59,  80  8.  W.  354;  Gulf,  etc.,  R.  Co.  v. 
Newman,  27  Tex.  Civ.  App.  77,  64  S.  W. 
790. 

90.  Robertson  v.  Cornelson,  34  Fed.  716. 
See  also  Weaver  v.  Iselin,  161  Pa.  St.  380, 
29  Atl.  49. 

91.  Authority  to  give  see  infra,  IV,  E,  8,  a. 

92.  Illinois. —  Hinckley  v.  Horazdowsky, 
133  111.  359,  24  N.  E.  421,  23  Am.  St.  Rep. 
618,  S  L.  R.  A.  490. 

Indiana. — Brazil  Block  Coal  Co.  r.  Gaffnev, 
119  Ind.  455,  21  K  E.  1102,  12  Am.  St.  Rep. 
422,  4  L.  R.  A.  850. 

Maine. —  Drapeau  v.  International  Paper 
Co.,  96  Me.  299,  52  Atl.  647. 

Michigan. —  Chicago,  etc.,  R.  Co.  v.  Bay- 
field, 37  Mich.  205. 

Missouri. —  Dowling  v.  Allen,  102  Mo.  213, 
14  S.  W.  751. 

Xew  York. —  Kranz  v.  Long  Island  R.  Co., 
123  N,  Y.  1,  25  N.  E.  206,  20  Am.  St.  Rep. 
716. 

Texas. —  Waxahachie  Oil  Co.  v.  McLain, 
28  Tex.  Civ.  App.  334,  66  S.  W.  226 ;  Galves- 
ton, etc.,  R.  Co.  V.  Sanchez,  (Civ.  Apn.  1901) 
65  S.  W.  893;  Dillingham  v.  Harden,  6  Tex. 
Civ.  App.  474,  26  S.  W.  914. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  606. 

93.  Williams  v.  Churchill,  137  Mass.  243, 
50  Am.  Rep.  304;  Leitner  v.  Grieb,  104  Mo. 
App.  173,  77  S.  W.  764. 

94.  Thompson  v.  Johnston  Bros.  Co.,  86 
Wis.  576.  57  N.  W.  298. 

95.  Marino  r.  Lehmaier,  173  N.  Y.  530,  66 
N.  E.  572,  61  L.  R.  A.  801;  O'Brien  v.  San- 


ford,  22  Ont.  136;  Fahey  v.  Jephcott,  2  Ont. 
L.  Rep.  449  {reversing  1  Ont.  L.  Rep.  18, 
and  overruling  Roberts  v.  Tavlor,  31  Ont. 
10]. 

96.  Contributory  negligence  see  infra,  IV, 
F,  5,  f. 

Risks  outside  scope  of  employment  see  in- 
fra, IV,  E,  9. 

97.  Delaware. —  Karczewski  v.  Wilmington 
City  R.  Co.,  4  Pennew.  24,  54  Atl.  746. 

Illinois. —  Henrietta  Coal  Co.  v.  Campbell, 
211  111.  216,  71  N.  E.  863  [affirming  112  111. 
App.  452]  ;  Barrett,  etc.,  Co.  r.  Schlapka,  208 
111.  426,  70  N.  E.  343  [affirming  110  111.  App. 
672]  ;  Slack  v.  Harris,  200  111.  96,  65  N.  E. 
669  [affirming  101  111.  App.  527]  ;  Pressed 
Steel  Car  Co.  v.  Herath,  110  111.  App.  596 
[affirmed  in  207  111.  576,  69  N.  E.  959]; 
Kapaczyuski  v.  Wells,  etc.,  Co.,  110  111.  App. 
477 :  Cliicago  Hair,  etc.,  Co.  v.  Mueller,  106 
111.  App.  21  [affirmed  in  203  HI.  558,  68  N.  E. 
51]  ;  Illinois  Steel  Co.  v.  Ryska,  102  111.  App. 
347  [affirmed  in  200  111.  280,  65  N.  E.  734]  ; 
Hass  V.  Chicago,  etc.,  R.  Co.,  97  111.  App. 
624;  Pagels  v.  Meyer,  88  111.  App.  169; 
Morris  v.  Pfeffer,  77  111.  App.  516;  Wells, 
etc.,  Co.  V.  Gortorski,  50  111.  App.  445. 

Indiana. — Indianapolis,  etc.,  R.  Co.  v.  Love, 
10  Ind.  544;  Lebanon  V.  McCoy,  12  Ind.  App. 
500,  40  N.  E.  700. 

Iowa. —  Stomne  v.  Hanford  Produce  Co., 
108  Iowa  137,  78  N.  W.  841'. 

Kansas. — \\  urtenberger  v.  Metropolitan  St. 
R.  Co.,  68  Kan.  642,  75  Pac.  1049. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Keeb- 
ler,  84  S.  W.  1167,  27  Ky.  L.  Rep.  305; 
Southern  R.  Co.  v.  Hart,  64  S.  W.  650,  23 
Ky.  L.  Rep.  1054  [distinguishing  Chesapeake, 
etc.,  R.  Co.  V.  Hennessev,  96  Fed.  713,  38 
C.  C.  A.  307]. 

Louisiana. —  Stewart  v.  Texas,  etc.,  R.  Co., 
113  La.  525,  37  So.  129. 

Massachusetts. —  Lord  t\  W^akefield,  185 
Mass.  214,  70  N.  E.  123;  Millard  v.  West 
End  St.  R.  Co.,  173  Mass.  512,  53  N.  E. 
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that  no  person  of  ordinary  prudence  would  consent  to  encounter  it;'^^  and  the 
mere  fact  that  the  servant  knows  that  there  is  some  danger  will  not  defeat  Ids 
right  to  recover  if  in  obeying  lie  has  acted  with  ordinary  care  under  the  circum- 


900;  Haley  v.  Case,  142  Mass.  316,  7  N.  E. 
877. 

Minnesota. —  Plagerty  v.  Evans,  87  Minn. 
435,  92  N.  W.  399. 

Missouri. —  Bane  v.  Irwin,   172  Mo.  306, 

72  S.  W,  522 ;  Stephens  v.  Hannibal,  etc.,  R. 
Co.,  86  Mo.  221,  96  Mo.  207,  9  S.  W.  589, 
9  Am.  St.  Eep.  336 ;  Herriman  v.  Chicago, 
etc.,  R.  Co.,  27  Mo.  App.  435. 

Neiv  York. —  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  174  N.  Y.  519.  06 
N.  E.  1107  laffirming  68  N.  Y.  App.  Div.  441, 

73  N.  Y.  Suppl.  842]  ;  Sweeney  v.  Berlin, 
etc.,  Envelope  Co.,  101  N.  Y.  520,  5  N.  E. 
358,  54  Am.  Rep.  722. 

Pennsylvania. — Patterson  v.  Pittsburg,  etc., 
R.  Co.,  76  Pa.  St.  389,  18  Am.  Rep.  412. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co. 
V.  Duffield,  12  Lea  63,  47  Am.  Rep.  319. 

Texas.—  Wall  v.  Texas  Pac.  R.  Co.,  2  Tex. 
Unrep.  Cas.  432;  Ft.  Worth,  etc.,  R.  Co.  v. 
Wreim,  26  Tex.  Civ.  App.  628,  50  S.  W. 
210. 

United  States. —  Allen  r.  Oilman,  127  Fed. 
609;  Miller  v.  Union  Pac.  R.  Co.,  17  Fed.  67, 
5  McCrary  300. 

England. —  Thrussell  v.  Handyside,  20  Q.  P 
D.  359.  52  J.  P.  279,  57  L.  J.  Q.  B.  347,  58 
L.  T.  Rep.  N.  S.  344  [distinguishing  Woodley 
V.  Metropolitan  Dist.  R.  Co.,  2  Ex.  D.  384,  46 
L.  J.  Exeh.  521,  36  L.  T.  Rep.  N.  S.  419]; 
Williams  V.  Clough,  3  H.  &  N.  258,  27  L. 
J.  Exch.  325. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  648-650. 

Where  a  master  coerces  a  servant  into  en- 
tering a  dangerous  employment,  the  servant 
does  not  assume  the  risk.  Wells,  etc.,  Co.  v. 
Gortorski,  50  HI.  App.  445. 

Non-assumption  of  risk  by  seamen  see  El- 
dridge  v.  Atlas  Steamship  Co.,  134  N.  Y.  127, 
32  N.  E.  66  [afftrming  55  Hun  309,  8  N.  Y. 
Suppl.  433]. 

l^Jon-assumption  of  risk  by  convicts  see 
Chattahoochee  Brick  Co.  v.  Braswell,  92  Ga. 
631,  18  S.  E.  1015. 

98.  Obvious  and  imminent  risks  assumed. — 
California. —  Taylor  v.  Baldwin,  78  Cal.  517, 
21  Pac.  124. 

Colorado. —  Greeley  v.  Foster,  32  Colo.  292, 
75  Pac.  351. 

Delaware. —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Pennew.  544,  57  Atl.  559. 

Georgia. —  Worlds  v.  Georgia  R.  Co.,  99 
Ga.  283,  25  S.  E.  646;  Bell  v.  Western,  etc., 
R.  Co.,  70  Ga.  566. 

Illinois. —  Henrietta  Coal  Co.  v.  Campbell, 
211  111.  216,  71  N.  E.  863  [affirming  112  HI. 
App.  452]  ;  Pressed  Steel  Car  Co.  v.  Herath, 
207  HI.  576,  69  N.  E.  959  [affirming  110  111. 
App.  596]  ;  Illinois  Steel  Co.  v.  Wierzbicky, 
206  111.  201,  68  N.  E.  1101  [affirming  107  111. 
App.  69]  ;  Slack  v.  Harris,  200  111.  96,  65 
N.  E.  609  [affirming  101  111.  App.  527]  ; 
Equitable  Powder  Mfg.   Co.  v.  Green,  109 
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HI.  App.  403 ;  Swift  v.  Campbell,  97  111.  App. 
360;  Pagels  v.  Meyer,  88  111.  App.  109; 
McArthur  Bros.  Co.  v.  Nordstrom,  87  111. 
App.  554;  Morris  v.  Pfeffer,  77  111.  App.  516; 
Illinois  Cent.  R.  Co.  v.  Neer,  26  111.  App.  356. 

Indiana. —  Bowles  v.  Indiana  R.  Co.,  27 
Ind.  App.  672,  62  N.  E.  94,  87  Am.  St.  Rep. 
279;  Indiana  Natural,  etc.,  Gas  Co.  v.  Mar- 
shall, 22  Ind.  App.  121,  52  N.  E.  232;  Stuart 
V.  New  Albanv  Mfg.  Co.,  15  Ind.  App.  184, 
43  N.  E.  96f;  Lebanon  v.  McCoy,  12  Ind. 
App.  500,  70  N.  E.  700. 

Kansas.  —  Wurtenberger  v.  Metropolitan 
St.  R.  Co.,  68  Kan.  642,  75  Pac.  1049. 

Kentucky. —  Bradshaw  v.  Louisville,  etc., 
R.  Co.,  21  S.  W.  346,  14  Ky.  L.  Rep.  688; 
Brice  v.  Louisville,  etc.,  R.  Co.,  9  S.  W.  288, 

10  Ky.  L.  Rep.  526. 

Massachusetts. —  Wilson  v.  Tremont,  etc., 
Mills,  159  Mass.  154,  34  N.  E.  90;  Haley  v. 
Case,  142  Mass.  316,  7  N.  E.  877;  Russell  v. 
Tillotson,  140  Mass.  201,  4  N.  E.  231. 

Mississippi. — Truley  v.  J.  E.  North  Lumber 
Co.,  (1904)  36  So.  4. 

Missouri. —  Harff  v.  Green,  168  Mo.  308, 
67  S.  W.  576;  Holloran  v.  Union  Iron,  etc., 
Co.,  133  Mo.  470,  35  S.  W.  260;  Stephens  v. 
Hannibal,  etc.,  R.  Co.,  86  Mo.  221,  96  Mo. 
207,  9  S.  W.  589,  9  Am.  St.  Rep.  336; 
Leitner  v.  Grieb,  104  Mo.  App.  173,  77  S.  W. 
764;  Zentz  v.  Chappell,  103  Mo.  App.  208, 
77  S.  W.  80. 

Nebraska. —  Weed  v.  Chicago,  etc.,  R.  Co., 
(1904)  99  N.  W.  827. 

New  York. —  Miller  v.  Grieme,  53  N.  Y. 
App.  Div.  276,  65  N.  Y.  Suppl.  813;  O'Con- 
nell  V.  Clark,  22  N.  Y.  App.  Div.  466,  48 
N.  Y.  Suppl.  74;  Greves  v.  Brewer,  4  N.  Y. 
App.  Div.  327,  38  N.  Y.  Suppl.  566. 

North  Carolina. —  Orr  v.  Southern  Bell  Tel. 
etc.,  Co.,  130  N.  C.  627,  41  S.  E.  880;  Allison 
V.  Southern  R.  Co.,  129  N.  C.  336,  40  S.  E. 
9L 

Rhode  Island. —  Mayott  v.  Norcross,  24 
R.  I.  187,  52  Atl.  894. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Bradford, 
66  Tex.  732,  2  S.  W.  595,  59  Am.  Rep.  639; 
Bering  Mfg.  Co.  v.  Femelat,  35  Tex.  Civ. 
App.  36,  79  S.  W.  869;  Newnom  v.  South- 
western Tel.,  etc.,  Co.,  (Civ.  App.  1898)  47 
S.  W.  669;  Jones  v.  Galveston,  etc.,  R.  Co., 

11  Tex.  Civ.  App.  39,  31  S.  W.  706. 
Washington.  —  Christianson      v.  Pacific 

Bridge  Co.,  27  Wash.  582,  68  Pac.  191. 

Wisconsin. —  Hencke  v.  Ellis,  110  Wis.  532, 
86  N.  W.  171. 

United  States. —  Dixon  v.  Western  Union 
Tel.  Co.,  68  Fed.  630;  Anderson  v.  Winston, 
31  Fed.  528;  Miller  v.  Union  Pac.  R.  Co.,  17 
Fed.  67,  5  McCrary  300. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  648-650. 

Risks  assumed  after  instruction  see  Gor- 
man V.  Minneapolis,  etc.,  R.  Co.,  117  Iowa 
720,  90  N.  W.  79. 
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stances.^^  These  rules  apply  as  well  when  the  risk  is  without  as  when  it  is  within 
the  scope  of  the  servant's  employment.^  and  as  well  when  the  order  is  given  by 
a  vice-principal  or  other  authorized  agent  as  wlien  it  is  given  by  the  master  ;  ^ 
and  the  fact  that  the  servant  obeys  the  order  through  fear  of  being  discharged 
will  not  relieve  him  from  the  assumption  of  obvious  and  imminent  risks.^ 


99.  Danger  must  be  obviously  imminent. — 

Illinois. —  Jt3arnett,  etc.,  Co.  r.  Schlapka,  208 
111.  426,  70  N.  E.  343  [affirming  110  111.  App. 
672]  ;  Illinois  Steel  Co.  v.  Ryska,  200  111.  280, 
65  N.  E.  734  [affirming  102  111.  App.  347]  ; 
Offutt  V.  World's  Columbian  Exposition  Co., 
175  111.  472,  51  N.  E.  651  [reversing  73  111. 
App.  231];  Illinois  Steel  Co.  v.  Wierzbicky, 
107  111.  App.  69  [affirmed  in  206  111.  201,  68 
N.  E.  1101];  Chicago  Hair,  etc.,  Co.  v.  Muel- 
ler, 106  111.  App.  21  [affirmed  in  203  111. 
558,  68  N.  E.  51]  ;  Hass  v.  Chicago,  etc.,  R. 
Co.,  97  111.  App.  624 ;  McFadden  v.  Sollitt,  94 
111.  App.  271;  Union  Show  Case  Co.  v.  Blin- 
dauer.  75  111.  App.  358. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  v. 
Love,  10  Ind.  544. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Keeb- 
ler,  84  S.  W.  1167,  27  Ky.  L.  Rep.  305. 

Pennsylvania. — Patterson  v.  Pittsbvirg,  etc., 
R.  Co.,  76  Pa.  St.  389,  18  Am.  Rep.  412. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co. 
V.  Duffield,  12  Lea  63,  47  Am.  Rep.  319. 

United  States. —  Allen  v.  Oilman,  127  Fed. 
609. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  648-650. 

1.  Georgia. —  Blackman  v.  Thomson-Hous- 
ton Electric  Co.,  102  Ga.  64,  29  S.  E.  120. 

Illinois. —  Dallemand  v.  Saalfeldt,  175  HI. 
310,  51  N.  E.  645,  48  L.  R.  A.  753,  67  Am. 
St.  Rep.  214  [affirming  73  111.  App.  151]  ; 
St.  Louis  Consol.  Coal  Co.  v.  Haenni,  146  111. 
614,  35  N.  E.  162  [affirming  48  111.  App. 
115];  Lalor  v.  Chicago,  etc.,  R.  Co.,  52  111. 
401,  4  Am.  Rep.  610;  Decatur  Cereal  Mil] 
Co.  V.  Gogerty,  80  111.  App.  632;  George 
Lehman,  etc.,  Co.  v.  Siggeman,  35  111.  App. 
161. 

Indiana. —  Cincinnati,  etc.,  R.  Co.  v.  Mad- 
den, 134  Ind.  462,  34  N.  E.  227  ;  Brazil  Block 
Coal  Co.  V.  Hoodlet,  129  Ind.  327,  27  N.  E. 
741;  Chicago,  etc.,  R.  Co.  v.  Harney,  28  Ind. 
28,  92  Am.  Dec.  282;  American  Car,  etc.,  Co. 
V.  Clark,  32  Ind.  App.  644,  70  N.  E.  828; 
Indiana  Natural,  etc..  Illuminating  Gas  Co. 
V,  Marshall,  22  Ind.  App.  121,  53  N.  E.  322. 

loica. —  Branz  v.  Omaha,  etc.,  R.,  etc.,  Co., 
120  Iowa  406,  94  N.  W.  906. 

Michigan. —  Brown  v.  Ann  Arbor  R.  Co., 
118  Mich.  205,  76  N.  W.  407;  Jones  v.  Lake 
Shore,  etc.,  R.  Co.,  49  Mich.  573,  14  N.  W. 
551. 

A' etc  York. —  Fitzhenry  v.  Lamson,  19  N.  Y. 
App.  Div.  54,  45  N.  Y.  "Suppl.  875.  Compare 
Slatterly  v.  New  York,  etc.,  R.  Co.,  4  N.  Y. 
Suppl.  910,  in  which  the  facts  Avere  held  to 
show  that  the  work  ordered  was  within  the 
scope  of  the  servant's  employment. 

Pennsylvania. —  Nuttal  v.  Shipbuilding 
Works,  4  Lane.  L.  Rev.  161. 

Texas. —  International,  etc.,  R.  Co.  V. 
Gaitanes,   (Civ.  App.  1902)   70  S.  W.  101; 


Gulf,  etc.,  R.  Co.  V.  Newman,  27  Tex.  Civ. 
App.  77,  64  S.  W.  790;  Ft.  Worth,  etc.,  R. 
Co.  V.  Wrenn,  20  Tex.  Civ.  App.  628,  50 
S.  W.  210. 

Utah. —  Frank  r.  Bullion  Beck,  etc.,  Min. 
Co.,  19  Utah  35,  56  Pac.  419. 

United  States. —  Felton  v.  Girardy,  104 
Fed.  127,  43  C.  C.  A.  439;  Miller  v.  Union 
Pac.  R.  Co.,  17  Fed.  67,  5  McCrary  300; 
Thompson  v.  Chicago,  etc.,  R.  Co.,  14  Fed. 
564,  4  McCrary  629. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  655. 

Facts  held  to  show  assumption  of  risks  see 
McGhee  r.  Bell,  (Ky.  1897)  39  S.  W.  823; 
Wheeler  v.  Berry,  95  Mich.  250,  54  N.  W. 
876;  Alford  v.  Metcalf,  74  Mich.  369,  42 
N.  W.  52;  Mann  v.  Oriental  Print  Works, 
11  R.  I.  152;  Houston,  etc.,  R.  Co.  v.  Fowler, 
56  Tex.  452;  Dixon  r.  Western  Union  Tel. 
Co.,  71  Fed.  143. 

2.  Indiana. —  Brazil  Block  Coal  Co.  v.  Gaff- 
ney,  119  Ind.  455,  21  N.  E.  1102,  12  Am.  St. 
Rep.  422,  4  L.  R.  A.  850;  Pittsburgh,  etc., 
R.  Co.  V.  Adams,  105  Ind.  151,  5  N.  E.  187. 

Louisiana. —  Bonnin  v.  Crowley,  112  La. 
1025,  36  So.  842. 

Massachusetts. —  Patnode  v.  W^arren  Cotton 
Mills,  157  Mass.  283,  32  N.  E.  161,  34  Am. 
St.  Rep.  275. 

Xew  York. —  Lofrano  v.  New  York,  etc., 
Water  Co.,  55  Hun  452,  8  N.  Y.  Suppl.  717 
[affirmed  in  130  N.  Y.  658,  29  N.  E.  1033]. 

Texas. —  East  Line,  etc.,  R.  Co.  v.  Scott,  68 
Tex.  694,  5' S.  W.  501;  Hillsboro  Oil  Co.  v. 
White,  (Civ.  App.  1899)  54  S.  W.  432. 

United  States. —  Gilmore  v.  Northern  Pac. 
R.  Co.,  18  Fed.  866,  9  Sawy.  558.  Compare 
Richmond,  etc.,  R.  Co.  v.  Finley,  63  Fed. 
228,  12  C.  C.  A.  595 ;  Hogan  v.  Northern  Pac. 
R.  Co.,  53  Fed.  519,  in  which  the  facts  were 
held  to  show  an  assumption  of  risk. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  657. 

Risk  of  obedience  to  unauthorized  order  as- 
sumed see  Parent  v.  Nashua  Mfg.  Co.,  70 
N.  H.  199,  47  Atl.  261;  Martin  v.  Highland 
Park  Mfg.  Co.,  128  N.  C.  264,  38  S.  E.  876, 
83  Am.  St.  Rep.  671;  Mann  v.  Oriental  Print 
Works,  11  R.  I.  152;  Watts  v.  Hart,  7  Wash. 
178,  34  Pac.  423,  771. 

3.  Wormell  v.  Maine  Cent.  R.  Co.,  79  Me. 
397,  10  Atl.  49,  1  Am.  St.  Rep.  321 ;  Leary  v. 
Boston,  etc.,  R.  Co.,  139  Mass.  580,  2  N.  E. 
115,  52  Am.  Rep.  733;  Gavigan  v.  Lake  Shore, 
etc.,  R.  Co.,  110  Mich.  71,  67  N.  W.  1097; 
Prentiss  r.  Kent  Furniture  Mfg.  Co.,  63  Mich. 
478,  30  N.  W.  109;  Orr  v.  Southern  Bell 
Tel.  Co.,  130  N.  C.  627,  41  S.  E.  880.  Com- 
pare Erickson  v.  Milwaukee,  etc.,  R.  Co.,  83 
Mich.  281,  47  N.  W.  237;  Jones  v.  Lake 
Shore,  etc.,  R.  Co.,  49  Mich.  573,  14  N.  W. 
551. 

[IV,  E,  8,  a] 
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b.  After  Notice  or  Complaint.  Where  a  servant  has  knowledge  of  a  defect  or 
danger,  and  calls  the  attention  of  the  master  to  it,  but  is  ordered  to  proceed  with 
the  work,  he  will  not  be  held  to  have  assumed  the  risk  of  so  doing,^  unless  the 
danger  is  so  manifest  that  a  person  of  ordinary  prudence  and  caution  would  not 
have  incurred  it.^ 

e.  After  Promise  to  Point  Out  Dangers.  The  rule  that  a  servant  engaging 
in  a  hazardous  employment  assumes  the  risks  of  the  ordinary  perils  of  the  busi- 
ness does  not  apply  where  the  servant  is  required  by  his  master  to  enter  upon  a 
hazardous  task,  under  an  unfulfilled  promise  to  point  out  its  hazards  to  him.® 

9.  Risks  Outside  Scope  of  Employment'^  —  a.  Voluntary  Act  of  Servant. 
"Where  a  servant  voluntarily  and  of  his  own  motion  exposes  himself  to  risks  out- 
side of  the  scope  of  his  regular  employment,  without  or  against  the  order  of  the 
master  or  vice-principal,  and  is  injured  thereby,  the  master  is  not  liable.^  But 


4.  Georgia. —  Jackson  v.  Georgia  R.  Co.,  77 
Ga.  82. 

Illinois. —  Chicago  Screw  Co.  v.  Weiss,  107 
111.  App.  39  [affirmed  in  203  111.  536,  68  N.  E. 
54];  Harte  v.  Eraser,  104  111.  App.  201; 
Sendzikowski  v.  McCormick  Harvesting  Mach. 
Co.,  58  111.  App.  418. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Langan, 
116  Ky.  318,  76  fe.  W.  32,  25  Ky.  L.  Rep. 
500. 

Neio  York. —  McAleer  v.  Walter,  34  Misc. 
474,  70  N.  Y.  Suppl.  335;  Kaare  v.  Troy 
Steel,  etc.,  Co.,  19  N.  Y.  Suppl.  789. 

England. —  Yarmouth  v.  France,  19  Q.  B.  D. 
647,  57  L.  J.  Q.  B.  7,  36  Wkly.  Rep.  281  [dis- 
tinguishing Thomas  v.  Quartermaine,  18  Q.  B. 

D.  685,  51  J.  P.  516,  56  L.  J.  Q.  B.  340,  57 
L.  T.  Rep.  N.  S.  537,  35  Wkly.  Rep.  555]. 

See  34  Cent.  Dig.  tit.  "  IMaster  and 
Servant,"  §  647. 

Question  for  jury  see  Morris  v.  Pfelfer,  77 

III.  App.  516. 

5.  Anderson  v.  H.  C.  Akeley  Lumber  Co., 
47  Minn.  128,  49  N.  W.  664;  Recka  v.  Ocean 
Steamship  Co.,  3  Misc.  (N.  Y.)  526,  23  N.  Y. 
Suppl.  3;  Corcoran  v.  Milwaukee  Gas  Light 
Co.,  81  Wis.  191,  51  K  W.  328. 

6.  McCormick  Harvesting  Mach.  Co.  v. 
Burandt,  136  111.  170,  26  N.  E.  588. 

7.  Inexperienced  or  youthful  employee  see 

IV,  E,  7,  f. 

Knowledge  of  defects  or  dangers  see  supra, 
IV,  E,  5,  f. 

Notice  or  complaint  to  master  see  supra, 
IV,  E,  5,  g,  (II). 

Obvious  or  latent  dangers  see  supra,  IV,  E, 
6,  e. 

Reliance  on  care  of  master  see  supra,  IV, 

E,  1,  d. 

Risks  arising  after  commencement  of  em- 
ployment see  supra,  IV,  E,  1,  b. 

Warning  and  instructing  servant  see  supra, 

IV,  D,  2,  f. 

8.  A  lahama. —  See  Louisville,  etc.,  R.  Co. 

V.  York,  128  Ala.  305,  30  So.  676. 
Delaicare. —  Pankowski     v.     New  Castle 

Leather  Co.,  4  Pennew.  544,  57  Atl.  559; 
Boyd  V.  Blumenthal,  3  Pennew.  564,  52  Atl. 
330;  Giordano  v.  Brandywine  Granite  Co.,  3 
Pennew.  423,  52  Atl.  332;  Ray  v.  Diamond 
State  Steel  Co.,  2  Pennew.  525,  47  Atl.  1017; 
Chielinskv  v.  Hoopes,  etc.,  Co.,  1  Marv.  273, 
40  Atl.  1127. 

[IV,  E,  8,  b] 


Florida. —  Louisville,  etc.,  R.  Co.  v.  Wade, 
46  Fla.  197,  35  So.  863. 

Georgia. —  Georgia  Cent.  R.  Co.  v.  Mc- 
Whorter,  115  Ga.  476,  42  S.  E.  82;  Allen  v. 
Hixson,  111  Ga.  460,  36  S.  E.  810;  Carroll  v. 
East  Tennessee,  etc.,  R.  Co.,  82  Ga.  452,  10 
S.  E.  163,  6  L.  R.  A.  214;  Central  R.,  etc., 
Co.  V.  Sears,  59  Ga.  436. 

Illinois. —  Supple  v.  Agnew,  191  111.  439, 
61  N.  E.  392  [reversing  80  111.  App.  437]  ; 
Lobstein  v.  Sajatovich,  111  111.  App.  654; 
Cleveland,  etc.,  R.  Co.  v.  Carr,  95  111.  App. 
576;  Aurora  Cotton  Mills  v.  Ogert,  44  111. 
App.  634. 

Indiana. —  Brown  v.  Byroads,  47  Ind.  435. 

Kansas. —  Fowler  v.  Brooks,  65  Kan.  861, 
70  Pac.  600. 

Kentucky. —  Shadona  v.  Cincinnati,  etc.,  R, 
Co.,  82  S.  W.  567,  26  Ky.  L.  Rep.  828; 
Ehmett  v.  Mitchell-Tranter  Co.,  80  S.  W. 
1148,  26  Ky.  L.  Rep.  303;  Hollingsworth  v. 
Pineville  Coal  Co.,  74  S.  W.  205,  24  Ky.  L. 
Rep.  2437;  Floyd  v.  Kentucky  Lumber  Co., 
66  S.  W.  501,  23  Ky.  L.  Rep.  1914;  Louis- 
ville, etc.,  R.  Co.  V.  Tucker,  65  S.  W.  453,  23 
Ky.  L.  Rep.  1929;  Smith  v.  Trimble,  64 
S.  W.  915,  23  Ky.  L.  Rep.  1206. 

Maryland. —  Wise  v.  Ackerman,  76  Md.  375, 
25  Atl.  424, 

Michigan. —  Kopf  v.  Monroe  Stone  Co.,  133 
Mich.  286,  95  N.  W.  72. 

Minnesota. —  Green  v.  Brainerd,  etc.,  R. 
Co.,  85  Minn.  318,  88  N.  W.  974;  Sliney  v. 
Duluth,  etc.,  R.  Co.,  46  Minn.  384,  49  N.  W. 
187. 

Mississippi. —  Natchez  Cotton  Mill  Co.  v, 
McLain,  (1903)  33  So.  723. 

New  Hampshire. —  Parent  v.  Nashua  Mfg. 
Co.,  70  N.  H.  199,  47  Atl.  261;  McGill  v, 
Maine,  etc..  Granite  Co.,  70  N.  H.  125,  46  Ath 
684.  Compare  Stone  v.  Boscawen  Mills,  71 
N.  H.  288,  52  Atl.  119. 

NeiD  Jersey. —  Sharp  v.  Durand,  71  N.  J. 
L.  354,  59  Atl.  7. 

New  York. — Young  v.  Eugene  Dietzgen  Co., 
176  N.  Y.  590,  68  N.  E.  1126  [affirming  72 
N.  Y.  App.  Div.  618,  76  N.  Y.  Suppl.  123]  ; 
Maltbie  v.  Belden,  167  N.  Y.  307,  60  N.  E. 
645,  54  L.  R.  A.  52  [reversing  60  N.  Y.  Suppl. 
824]  ;  McCue  V.  National  Starch  Mfg.  Co., 
142  N.  Y.  106,  36  N.  E.  809;  Di  Pietro  v. 
Empire  Portland  Cement  Co.,  70  N.  Y.  App. 
Div.  501,  75  N.  Y.  Suppl.  275;  Devoe  v.  New 
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where  a  servant  is  injured  not  by  anything  occurring  in  his  employment  or  that 
is  incident  thereto,  but  by  a  temporary  peril  to  which  he  is  exposed  by  the 
negligent  positive  act  of  the  master,  without  any  negligence  on  his  part  he  may 
recover.^ 

b.  Departments  of  Business.  A  servant  engaged  in  one  branch  of  a  bnsiness 
cannot  be  presumed  to  have  assumed  risks  arising  from  other  connected  branches 
of  the  same  business,^^  unless  the  defect  or  danger  is  such  that  the  servant  saw  or 
should  have  seen  it.^^ 

10.  Concurrent  Negligence  of  Master  —  a.  Risks  Avoidable  by  Care  of 
Master.  Unless  a  risk  is  obvious,^?  or  is  known  and  appreciated  by  the  servant,^* 
he  does  not  assume  it,  if  it  might  have  been  avoided  by  due  care  on  tlie  part  of 
the  master.^^    But  the  fact  that  the  master  was  negligent,  and  that  the  servant 


York  Cent.,  etc.,  R.  Co.,  70  N.  Y.  App.  Div. 
495,  75  N.  Y.  Suppl.  136. 

yortli  Carolina. —  See  Martin  v.  Highland 
Park  Mfg.  Co.,  128  N.  C.  264,  38  S.  E.  876,  83 
Am.  St.  Rep.  671. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Workman, 
66  Ohio  St.  509,  64  N.  E.  582,  90  Am.  St. 
Rep.  602. 

Pennsylvania. —  Durst  v.  Bromley  Bros. 
Carpet  Co.,  208  Pa.  St.  573,  57  Atl.  986. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Spivey,  97  Tex.  143,  76  S.  W.  748  [reversing 
(Civ.  App.  1903)  73  S.  W.  973];  Hettich  v, 
Hillje,  33  Tex.  Civ.  App.  571,  77  S.  W.  641; 
Werner  v.  Trautwein,  25  Tex,  Civ.  App.  608, 
61  S.  W.  447.  Compare  The  Oriental  v. 
Barclay,  16  Tex.  Civ.  App.  193,  41  S.  W.  117. 

Washington. —  Richardson  v.  Carbon  Hill 
Coal  Co.,  6  Wash.  52,  32  Pac.  1012,  20  L.  R. 
A.  338. 

United  States. —  Baltimore,  etc..  R.  Co. 
Doty,  133  Fed.  866. 

England.— Loyve  v.  Pearson,  [1899]  1  Q.  B. 
261,  68  L.  J.  Q.  B.  122,  79  L.  T.  Rep.  N.  S. 
654,  47  Wklv.  Rep.  193. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  552,  554. 

Servant  acting  against  orders  assumes 
risks. —  See  Indiana  Natural,  etc..  Gas  Co.  v. 
Marshall,  22  Ind.  App.  121,  52  N.  E.  232; 
Richmond,  etc.,  R.  Co.  v.  Finley,  63  Fed.  228, 
12  C.  C.  A.  595. 

9.  Fairbank  v.  Haentzsche,  73  111.  236. 

10.  Mulcairns  v.  Janesville,  67  Wis.  24,  29 
N.  W.  565.  See  also  Moran  v.  Harris,  63 
loAva  390,  19  N.  W.  278. 

11.  Averv  v.  Nordvke,  etc.,  Co.,  34  Ind. 
App.  541,  70  N.  E.  888. 

12.  Reliance  on  care  of  master  generally 
see  supra,  TV,  E,  6,  d. 

13.  Harris  v.  Missouri  Pac.  R.  Co.,  40  Mo. 
App.  255 ;  Thorn  v.  New  York  City  Ice  Co., 
46  Hun  (N.  Y.)  497;  Petersen  v.  Sherry, 
Lumber  Co.,  90  Wis.  83,  62  N.  W.  948. 

Assumption  of  risk  by  minor  see  Toledo, 
etc.,  R.  Co.  V.  Trimble,  8  Ind.  App.  333,  35 
N.  E.  716. 

14.  Known  risks  assumed. — Arkansas. — St. 
Louis,  etc.,  R.  Co.  v.  Davis,  54  Ark.  389,  15 
S.  W.  895,  26  Am.  St.  Rep.  48. 

District  of  Columbia. —  Birmingham'  v. 
Pettit,  21  D.  C.  209. 

Georgia. —  Smith  v.  Sibley  Mfg.  Co.,  85 
Ga.  333,  11  S.  E.  616. 


Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Law, 
21  S.  W.  648,  14  Ky.  L.  Rep.  850. 

Maine. —  Mundle  v.  Hill  Mfg.  Co.,  86  Me. 
400,  30  Atl.  16. 

Massachusetts. — Gilbert  v.  Guild,  144  Mass. 
601,  12  N.  E.  368. 

Michigan. —  King  v.  Ford  River  Lumber 
Co.,  93  Mich.  172,  53  N.  W.  10. 

New  York. —  Anthony  v.  Leeret,  105  N.  Y. 
591,  12  N.  E.  561 ;  Wright  v.  New  York  Cent. 
R.  Co.,  28  Barb.  80. 

Pennsylvania. —  Drew  v.  Gaylord  Coal  Co., 
2  Pa.  Cas.  340,  4  Atl.  214. 

Utah. —  McCharles  v.  Horn  Silver  Min., 
etc.,  Co.,  10  Utah  470,  37  Pac.  733. 

Vermont. —  See  Houston  v.  Brush,  66  Vt, 
331,  29  Atl.  380. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  662. 

Compare  St.  Louis,  etc.,  R.  Co.  v.  Doyle, 
(Tex.  Civ.  App.  1894)  25  S.  W.  461. 

15.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  V, 
Voss,  (1892)  18  S.  W.  172. 

Illinois. —  Consolidated  Coal  Co.  r.  Gruber, 
188  111.  584,  59  N.  E.  254  [afjfirming  91  111. 
App.  15]. 

Indiana. —  Louisville,  etc.^  R.  Co.  v.  Han- 
ning,  131  Ind.  528,  31  N.  E.  187,  31  Am.  St. 
Rep.  443. 

lowu. —  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84,  102  N.  W.  422;  Knapp  v.  Sioux 
City,  etc.,  R.  Co.,  71  Iowa  41,  32  N.  W.  18. 

Maine. —  Rhoades  v.  Varney,  91  Me.  222, 
39  Atl.  552. 

Massachusetts. —  Murphy  v.  City  Coal  Co., 
172  Mass.  324,  52  N.  E.  503. 

Missouri. —  Lore  v.  American  Mfg.  Co.,  160 
Mo.  608,  61  S.  W.  678. 

Neio  York. —  Goodrich  v.  New  York  Cent. 
R.  Co.,  116  N.  Y.  398,  22  N.  E.  397,  15  Am. 
St.  Rep.  410,  5  L.  R.  A.  750 ;  Lofrano  v.  New 
York,  etc.,  Water  Co.,  55  Hun  452,  8  N.  Y. 
Suppl.  717  [affj,rmed  in  130  N.  Y.  658,  29 
N.  E.  1033]  ;  Van  Tassel  v.  New  York,  etc., 
R.  Co.,  1  Misc.  299.  20  N.  Y.  Suppl.  700 
[affirmed  in  142  N.  Y.  634,  37  N.  E.  566]; 
Bulkley  v.  Port  Henry  Iron  Co.,  2  N.  Y. 
Suppl.  133  [affirmed  in  117  N.  Y.  645,  22 
N.  E.  11311. 

Ohio.—  Frolich  v.  Cranker,  21  Ohio  Cir.  Ct. 
615,  11  Ohio  Cir.  Dec.  592. 

Oregon. —  Conlon  v.  Oregon,  etc.,  R.  Co.,  23 
Oreg.  499,  32  Pac.  397. 

Texas. —  Texas  Cent.  R.  Co.  v.  Bender,  32 
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was  free  from  contributory  negligence,  does  not  make  the  master  liable,  where 
the  injury  to  the  servant  resulted  from  a  risk  which  he  assumed.'^ 

b.  Personal  Direction  of  Work  by  Master.  A  servant  does  not  assume  the 
risk  of  injury  from  the  negligence  of  the  master  while  the  latter  is  personally 
directing  the  work.^^ 

c.  ^  Comparative  Negligrenee.  In  some  jurisdictions  a  servant  may  recover  for 
an  injury  caused  by  the  gross  negligence  of  the  master,  if  he  is  free  from  con- 
tributory negligence,  or  such  negligence  is  slight  as  compared  with  that  of  the 
raasterJ^  The  doctrine  of  comparative  negligence  does  not,  however,  apply 
where  a  risk  has  been  voluntarily  assumed  by  the  servant.^^ 

d.  Concurrent  Negligence  of  Master  and  Fellow  Servant.  A  servant  does 
not  assume  the  risk  of  injury  from  the  concurrent  negligence  of  the  master  and  a 
fellow  servant. 

F.  Contributory  Neg'lig'ence '-^^  —  l.  General  Nature  and  Application  of 
Doctrine  —  a.  Rule  Stated.  Where  the  negligence,  or  want  of  ordinary  care  and 
caution,  of  a  servant  so  far  contributes  to  his  injury  that  it  would  not  have 
occurred  but  for  such  negligence,  he  cannot  as  a  general  rule  recover  therefor.^^ 


Tex.  Civ.  App.  508,  75  S.  W.  561 ;  New  York, 
etc.,  R.  Co.  V.  Green,  (Civ.  App.  1896)  36 
S.  W.  812. 

Wisconsin. —  Strahlendorf  v.  Rosenthal,  30 
Wis.  674. 

United  States. —  Southern  Pac.  Co.  v.  Laf- 
ferty,  57  Fed.  536,  6  C.  C.  A.  474. 

England.— MeWors  v.  Shaw,  1  B.  &  S.  437, 
7  Jur.  N.  S.  845,  30  L.  J.  Q.  B.  333,  9  Wkly. 
Rep.  748,  101  E.  C.  L.  437;  Webb  v.  Rennie, 
4  F.  &  F.  608 ;  Feltham  v.  England,  4  F.  &  F. 
460 ;  Fowler  v.  Lock,  30  L.  T.  Rep.  N.  S.  800. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  659,  660. 

16.  Garety  v.  King,  27  N.  Y.  App.  Div. 
114,  50  N.  Y.  Suppl.  179.  See  also  Stoll  v. 
Hoopes,  4  Pa.  Co.  Ct.  474,  where  it  was  held 
that  a  servant  cannot  recover  for  injuries  re- 
ceived from  dangers  incident  to  his  employ- 
ment, although  the  risks  thereof  might  have 
been  greatly  lessened  by  the  adoption  of  sim- 
ple precautions.  And  see  Brooks  v.  Courtney, 
20  L.  T.  Rep.  N.  S.  440. 

Risks  assumed  by  inexperienced  servant  see 
Alexander  v.  Louisville,  etc.,  R.  Co.,  83  Ky. 
589;  Louisville,  etc.,  R.  Co.  v.  Bryant,  22 
S.  W.  606,  15  Ky.  L.  Rep.  181;  Malsky  v. 
Schumacher,  7  Misc.  (N.  Y.)  8,  27  N.  Y. 
Suppl.  331. 

17.  Lorentz  v.  Robinson,  61  Md.  64;  Leon- 
ard V.  Collins,  70  N.  Y.  90 ;  Ryan  v.  Fowler, 
24  N.  Y.  410,  82  Am.  Dec.  315;  Connolly  v. 
Poillon,  41  Barb.  (N.  Y.)  366;  Flynn  v.  Har- 
low, 61  N.  Y.  Super.  Ct.  293;  Ormond  v. 
Holland,  E.  B.  &  E.  102,  96  E.  C.  L.  102; 
Ashworth  v.  Stanwix,  3  E.  &  E.  701,  7  Jur. 
N.  S.  467,  30  L.  J.  Q.  B.  183,  4  L.  T.  Rep. 
N.  S.  85,  107  E.  C.  L.  701;  Brown  v.  Accring- 
ton  Cotton-Spinning,  etc.,  Co.,  3  H.  &  C.  511, 
34  L.  J.  Exch.  208,  13  L.  T.  Rep.  N.  S.  94; 
Roberts  v.  Smith,  2  H.  &  N.  213,  3  Jur.  N.  S. 
469,  26  L.  J.  Exch.  319,  5  Wkly.  Rep.  581. 

18.  Toledo,  etc.,  R.  Co.  v.  O'Connor,  77  111. 
391. 

19.  Illinois  Cent.  R.  Co.  v.  Neer,  26  111. 
App.  356. 

Where  unusual  dangers  are  known  to  the 
servant,  who  voluntarily  assumes  them,  if  he 
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is  thereby  injured  he  cannot  recover  on  ac- 
count of  his  contributory  fault,  even  if  the 
master  at  the  same  time  is  negligent.  Powell 
V.  Ashland  Iron,  etc.,  Co.,  98  Wis.  35,  73 
N.  W.  573. 

20.  Illinois. —  Rice,  etc.,  Malting  Co.  v. 
Paulson,  51  111.  App.  123. 

loiva. —  Meloy  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  743,  42  N.  W.  563,  14  Am.  St.  Rep.  325, 
4  L.  R.  A.  287 ;  Frandsen  v.  Chicago,  etc.,  R. 
Co.,  36  Iowa  372. 

Missouri. —  Craig  v.  Chicago,  etc.,  R.  Co., 
54  Mo.  App.  523. 

New  York. — Benzing  v.  Steinway,  101  N.  Y. 
547,  5  N.  E.  449;  Hollingsworth  v.  Long 
Island  R.  Co.,  91  Hun  641,  36  N.  Y.  Suppl. 
1126;  Warn  v.  New  York  Cent.,  etc.,  R.  Co., 
80  Hun  71,  29  N.  Y.  Suppl.  897. 

Wisconsin. —  Chamberlain  v.  Milwaukee, 
etc.,  R.  Co.,  11  Wis.  238. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  666,  667. 

21.  Concurrent  negligence  of  master  and 
fellow  servant  see  supra,  IV,  E,  10,  d. 

Contributory  negligence  as  defense  to  action 
for  wrongful  death  see  Death,  13  Cyc.  323. 

Injuries  received  while  working  on  Sunday 
see  Sunday. 

Right  of  servant  to  complain  of  defects  or 
dangers  see  supra,  IV,  E,  5,  g,  ( i ) ,  (  a  ) . 

22.  Alahama. —  Shorter  v.  Southern  R.  Co., 
121  Ala.  158,  25  So.  853;  Louisville,  etc.,  R. 
Co.  V.  Mothershed,  97  Ala.  261,  12  So.  714; 
Kansas  City,  etc.,  R.  Co.  v.  Burton,  97  Ala. 
240,  12  So.  88;  Highland  Ave.,  etc.,  R.  Co.  v. 
Walters,  91  Ala.  435,  8  So.  357. 

Alaska. —  See  Gibson  v.  Canadian  Pac.  Nav. 
Co.,  1  Alaska  407. 

Colorado. —  Baker  v.  Hughes,  2  Colo.  79. 

Connecticut. —  Julian  v.  Stony  Creek  Red 
Granite  Co.,  71  Conn.  632,  42  Atl.  994. 

Delaware. —  Karczewski  v.  Wilmington  City 
R.  Co.,  4  Pennew.  24,  54  Atl.  746;  Bovd  v.. 
Blumenthal,  3  Pennew.  564,  52  Atl.  330; 
Murphv  V.  Hughes,  1  Pennew.  250,  40  Atl. 
187. 

District  of  ColumMa. —  McDade  V.  Wash- 
ington, etc.,  R.  Co.,  5  Mackey  144. 
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Florida. —  Florida  Cent.  R.  Co.  v.  Mooney, 
40  Fla.  17,  24  So.  148. 

Georgia. —  Little  v.  Southern  R.  Co.,  120 
Ga.  347,  47  S.  E.  953,  102  Am.  St.  Rep.  104, 
GG  L.  R.  A.  509;  Central  R.,  etc.,  Co.  c. 
Kitchens,  83  Ga.  83,  9  S.  E.  827 ;  Central  R., 
etc.,  Co.  V.  Kenny,  58  Ga.  485;  Rowland  v. 
Cannon,  35  Ga.  105. 

Idaho. —  Snyder  v.  Viola  Min.,  etc.,  Co.,  3 
Ida.  28,  26  Pac.  127. 

Illinois. —  Sugar  Creek  Min.  Co.  v.  Peter- 
son, 177  111.  324,  52  N.  E.  475  [reversing  75 
111.  App.  631];  Allerton  Packing  Co.  r.  Egan, 
86  111.  253;  Illinois  Steel  Co.  v.  Rolewicz,  113 
111.  App.  312,  Chicago,  etc.,  R.  Co.  v.  Myers, 
95  111.  App.  578 ;  Clark  v.  Wabash  R.  Co.,  52 
111.  App.  104;  Springfield  Iron  Co.  v.  Gould, 
11  111.  App.  439. 

Indiana. —  Pennsylvania  Co.  v.  Finney,  145 
Ind.  551,  42  N.  E.  816. 

Iowa.—  Kitteringham  v.  Sioux  City,  etc., 
R.  Co.,  62  Iowa  285,  17  N.  W.  585. 

Kansas. —  Carrier  r.  Union  Pac.  R.  Co.,  61 
Kan.  447,  59  Pac.  1075. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r. 
Hocker,  111  Kv.  707,  64  S.  W.  638,  65  S.  W. 
119,  23  Ky.  L.^Rep.  982,  1274. 

Louisiana. —  McGinn  r.  McCormick,  109 
La.  396,  33  So.  382. 

Maine. —  Buzzell  v.  Laconia  Mfg.  Co.,  48 
Me.  113,  77  Am.  Dec.  212. 

Maryland. —  State  v.  Malster,  57  Md.  287. 

Massachusetts. —  Barstow  v.  Old  Colony  R. 
Co.,  143  Mass.  535,  10  N.  E.  255. 

Michigan. —  Schwandt  r.  William  Wright 
Co.,  126  Mich.  609,  85  N.  W.  1107. 

Minnesota. — Hocum  v.  Weitherick,  22  Minn. 
152;  Goltz  V.  Winona,  etc.,  R.  Co.,  22  Minn. 
55. 

Mississippi. —  Vicksburg,  etc.,  R.  Co.  v. 
\^"ilkins,  47  Miss.  404. 

Missouri. —  Roblin  v.  Kansas  Citv,  etc.,  R. 
Co.,  119  Mo.  476,  24  S.  W.  1011;  Soeder  r. 
St.  Louis,  etc.,  R.  Co.,  100  Mo.  673,  13  S.  W. 
714,  18  Am.  St.  Rep.  724.  Compare  Nicholds 
V.  Crystal  Plate  Glass  Co.,  126  Mo.  55,  28 
S.  W.  991. 

Nebraska. —  Norfolk  Beet-Sugar  Co.  v. 
Preuner,  55  Nebr.  656,  75  N.  W.  1097. 

Neio  Jersey. —  Dillenberger  v.  Weingartner, 
64  N.  J.  L.  292,  45  Atl.  638. 

New  Mexico. —  Alexander  v.  Tennessee,  etc.. 
Gold,  etc.,  Min.  Co.,  3  N.  M.  173,  3  Pac. 
735. 

New  Yo7~k. —  McQuigan  r.  Delaware,  etc., 
R.  Co.,  122  N.  Y.  618,  26  K  E.  13  [reversing 
14  N.  Y.  St.  651]  ;  Piper  f.  New  York  Cent., 
etc.,  R.  Co.,  1  Thomps.  &  C.  290  [affirmed  in 
56  N.  Y.  630]. 

North  Carolina. —  Cowles  v.  Richmond,  etc., 
R.  Co.,  84  N.  C.  309,  37  Am.  Rep.  620. 

North  Dakota. —  Cameron  v.  Great  North- 
ern R.  Co.,  8  N.  D.  618,  80  N.  W.  885. 

0/iio.— Little  Miami  R.  Co.  v.  Stevens,  20 
Ohio  415.  Compare  Gamble  r.  Akron,  etc., 
R.  Co.,  63  Ohio  St.  352,  59  N.  E.  99. 

Oregon. —  Hurst  v.  Burnside,  12  Oreg.  520, 
8  Pac.  888. 


Pennsylvania. —  Johnson  v.  Bruner,  61  Pa. 
St.  58,  100  Am.  Dec.  613  [reversing  6  Phila. 
554] . 

Rhode  Island. —  Brady  v.  New  York,  etc.,  R. 
Co.,  20  R.  I.  338,  39  Atl.  186. 

^outh  Carolina. —  Farley  v.  Charleston 
Basket,  etc.,  Co.,  51  S.  C.  222,  28  S.  E.  193, 
401. 

Tennessee. —  Louisville,  etc.,  R.  Co.  r. 
Burke,  6  Coldw.  45. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Manns, 
(Civ.  App.  1904)  84  S.  W.  254;  Texas  Cent. 
R.  Co.  V.  Yerbo,  32  Tex.  Civ.  App.  246,  74 
S.  W.  357;  Texas,  etc.,  R.  Co.  v.  Maupin,  26 
Tex.  Civ.  App.  385,  63  S.  W.  346. 

Utah. —  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437,  66  Pac.  799. 

Virginia. —  Russell  Creek  Coal  Co.  r.  Wells, 
96  Va.  416,  31  S.  E.  614. 

Washington. —  Steeples  v.  Panel,  etc.,  Box 
Co.,  33  Wash.  359,  74  Pac.  475. 

Wisconsin. —  Gossens  v.  Mattoon  Mfg.  Co., 
104  Wis.  406,  80  N.  W.  589. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Tynan,  119  Fed.  288,  56  C.  C.  A.  192;  Daub 
V.  Northern  Pac.  R.  Co.,  18  Fed.  625;  Calla- 
han V.  Louisville,  etc.,  R.  Co.,  11  Fed.  536 
[affirmed  in  122  U.  S.  39 L  7  S.  Ct.  1254, 
30  L.  ed.  1230]. 

England. —  Skelton  v.  London,  etc.,  R.  Co., 
L.  R.  2  C.  P.  631,  36  L.  J.  C.  P.  249,  16  L.  T. 
Rep.  N.  S.  563,  15  Wkly.  Rep.  925;  Griffiths 
V.  Gidlow,  3  H.  &  N.  648,  27  L.  J.  Exch.  404. 

Canada. —  Burland  v.  Lee,  28  Can.  Sup.  Ct. 
348;  Cowans  f.  Marshall,  28  Can.  Sup.  Ct. 
161;  Brunell  r.  Canadian  Pac.  R.  Co.,  15 
Ont.  375;  Plant  v.  Grand  Trunk  R.  Co.,  27 
U.  C.  Q.  B.  78;  Scanlan  v.  Detroit  Bridge, 
etc..  Works,  16  Quebec  Super.  Ct.  264. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  668. 

Contributory  negligence  consists  in  the 
performance  of  some  negligent  act,  or  the 
negligent  omission  to  perform  some  duty, 
which  materially  contributed  to,  and,  in  con- 
junction with  the  negligence  of  the  master, 
was  one  of  the  elements  of  the  proximate 
cause  of,  the  injury  to  the  servant.  Faulkner 
V.  Mammoth  Min.'  Co.,  23  Utah  437,  66  Pac. 
799. 

Where  a  person  is  employed  in  the  presence 
of  known  danger,  to  constitute  contributory 
negligence  it  must  be  shown  that  he  volun- 
tarily and  unnecessarily  exposed  himself  to 
the  danger.  Potts  v.  Shreveport  Belt  R.  Co., 
110  La.  1,  34  So.  103,  98  Am.  St.  Rep.  452. 

There  is  no  practical  distinction  between 
commissive  contributory  negligence  and  such 
as  might  be  imputed  to  the  servant  for  volun- 
tarily submitting  himself  to  known  dangers 
and  risks  arising  from  the  master's  negli- 
gence. Goltz  r.  Winona,  etc.,  R.  Co.,  22  Minn. 
55. 

Acts  of  fellow  servants. —  In  an  action 
against  a  railroad  company  for  injuries  to 
plaintiff,  a  licensee  of  its  tracks,  it  was  held 
that  the  acts  of  his  co-servants,  engaged  in  the 
common  service  with  him,  were,  for  the  pur- 
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or  vice-principal,^^  or  if  the  consequences  of  tlie  servant's  negligence  might  have 
been  avoided  by  the  exercise  of  ordinary  and  reasonable  care  on  the  part  of  the 
master,^^  the  servant  may  recover,  notwithstanding  his  contributory  negligence. 


pose  of  the  case,  to  be  considered  his  acts,  in 
determining  whether  he  was  guilty  of  con- 
tributory negligence.  Stevenson  v.  Chicago, 
etc.,  R.  Co.,  18  Fed.  493,  5  McCrary  634. 

Neither  assumed  risk  nor  the  negligence  of 
co-employees  constitutes  contributory  negli- 
gence on  the  part  of  a  deceased  servant. 
Cooper  V.  New  York,  etc.,  R.  Co.,  84  N.  Y. 
App.  Div.  42,  82  N.  Y.  Suppl.  98. 

Application  of  doctrine  in  maritime  law 
see  The  E.  B.  Ward,  Jr.,  20  Fed.  702. 

23.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
York,  128  Ala.  305,  30  So.  676;  Hissong  v. 
Richmond,  etc.,  R.  Co.,  91  Ala.  514,  8  So. 
776;  Louisville,  etc.,  R.  Co.  v.  Watson,  90 
Ala.  68,  8  So.  249.  Compare  Anniston  Pipe- 
W^orks  V.  Dickey,  93  Ala.  418,  9  So.  720. 

Illinois. —  Riverton  Coal  Co.  v.  Shepherd, 
207  111.  395,  69  N.  E.  921;  Spring  Valley 
Coal  Co.  V.  Rowatt,  196  111.  156,  63  N.  E.  640 
laffirming  96  111.  App.  248]  ;  Western  Anthra- 
cite Coal,  etc.,  Co.  v.  Beaver,  192  111.  333,  61 
N.  E.  335  [affirming  95  111.  App.  95]  ;  Sugar 
Creek  Min.  Co.  ?;.  Peterson,  177  111.  324,  52 
N.  E.  475  [reversing  75  111.  App.  631];  Donk 
Bros.  Coal,  etc.,  Co.  v.  StrofF,  100  111.  App. 
576;  Sunnyside  Coal  Co.  v.  Perry  Center,  100 
111.  App.  546;  Himrod  Coal  Co.  v.  Adack,  94 
111.  App.  1.  Compare  Browne  v.  Siegel,  191 
111.  226,  60  N.  E.  815  [affirming  90  111.  App. 
49]. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Coy, 81  Ky.  403;  Louisville,  etc.,  R.  Co.  r. 
Mahony,  7  Bush  235;  Louisville,  etc.,  R.  Co. 
V.  Robinson,  4  Bush  507.  Compare  Louisville, 
etc.,  R.  Co.  V.  Coniff,  27  S.  W.  865,  16  Ky.  L. 
Rep.  296. 

Missouri. —  See  Sharp  v.  Missouri  Pac.  R. 
Co.,  161  Mo.  214,  61  S.  W.  829. 

Tennessee. —  Freeman  v.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340,  64  S.  W.  1. 

Texas. —  McDonald  v.  International,  etc., 
R.  Co.,  (Civ.  App.  1893)  21  S.  W.  774.  See 
also  East  Line,  etc.,  R.  Co.  v.  Rushing,  69 
Tex.  306,  6  S.  W.  834. 

United  States. —  Shumacher  v.  St.  Louis, 
etc.,  R.  Co.,  39  Fed.  174. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  673. 

But  see  Vicksburg,  etc.,  R.  Co.  v.  Wilkins, 
47  Miss.  404. 

Contributing  fault  must  be  more  than  gross 
neglect. —  In  no  case  will  the  wilful  neglect 
of  a  party  be  excused  by  the  contribut- 
ing negligence  of  the  person  injured,  unless 
the  contributing  fault  is  more  than  gross 
neglect,  and  amounts  to  a  purposed  injury 
which  could  not  be  avoided  by  a  proper  degree 
of  care  before  or  after  its  discovery.  Louis- 
ville, etc.,  R.  Co.  V.  McCoy,  81  Ky.  403. 

"  When  the  danger  is  very  great,  and  the 
care  to  prevent  disaster  is  very  slight,  or 
none  at  all,  the  neglect  of  a  party  becomes  a 
willful  act  in  law."  Shumacher  v.  St.  Louis, 
etc.,  R.  Co.,  39  Fed.  174,  177. 
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24.  Alabama, —  Louisville,  etc.,  R.  Co.  v. 
Hurt,  101  Ala.  34,  13  So.  130. 

Arkansas. —  Kansas,  etc.,  R.  Co.  v.  Fitz- 
hugh,  61  Ark.  339,  33  S.  W.  208. 

Connecticut. —  Smitliwick  v.  Hall,  etc.,  Co., 
59  Conn.  201,  21  Atl.  924,  21  Am.  St.  Rep. 
104,  12  L.  R.  A.  279. 

Delaware. —  Chielinsky  v.  Hoopes,  etc.,  Co., 
1  Marv.  273,  40  Atl.  1127. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Lanier, 
83  Ga.  587,  10  S.  E.  279;  Central  R.  Co.  v. 
Harrison,  73  Ga.  744. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Donahue, 
75  111.  106. 

Indiana. —  Summit  Coal  Co.  v.  Shaw,  16 
Ind.  App.  9,  44  N.  E.  676.  But  compare 
Rush  V.  Coal  Bluff  Min.  Co.,  131  Ind.  135, 
30  N.  E.  904. 

loioa. — Ford  v.  Chicago,  etc.,  R.  Co.,  (1897) 
71  N.  W.  332;  Haden  v.  Sioux  City,  etc.,  R. 
Co.,  92  Iowa  226,  60  N.  W.  537;  Conners  v. 
Burlington,  etc.,  R.  Co.,  87  Iowa  147,  53 
N.  W.  1092;  Beems  v.  Chicago,  etc.,  R.  Co., 
58  Iowa  150,  12  N.  W.  222,  67  Iowa  435,  25 
N.  W.  693.  Compare  Keefe  v.  Chicago,  etc., 
R.  Co.,  92  Iowa  182,  60  N.  W.  503,  54  Am. 
St.  Rep.  542. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Lowe,  118  Ky.  260,  80  S.  W.  768,  25  Ky.  L. 
Rep.  2317,  65  L.  R.  A.  122;  Illinois  Cent.  R. 
Co.  V.  Josey,  110  Ky.  342,  61  S.  W.  703,  22 
Ky.  L.  Rep.  1795,  96  Am.  St.  Rep.  455,  54 
L.  R.  A.  78 ;  Greer  v.  Louisville,  etc.,  R.  Co., 
94  Ky.  169,  21  S.  W.  649,  42  Am.  St.  Rep. 
345;  Barber  v.  Cincinnati,  etc.,  R.  Co.,  21 
S.  W.  340,  14  Ky.  L.  Rep.  869.  Compare  Hli- 
nois  Cent.  R.  Co.  v.  Mencer,  80  S.  W.  816, 
25  Ky.  L.  Rep.  2250. 

Louisiana. —  Davenport  v.  F.  B.  Dubach 
Lumber  Co.,  112  La.  943,  36  So.,  812. 

Michigan. —  Bouwmeester  v.  Grand  Rapic"?, 
etc.,  R.  Co.,  63  Mich.  557,  30  N.  W.  337. 

Minnesota. —  Evarts  v.  St.  Paul,  etc.,  R. 
Co.,  56  Minn.  141,  57  N.  W.  459,  45  Am.  St. 
Rep.  460. 

Mississippi. —  Mississippi  Cotton  Oil  Co.  v. 
Ellis,  72  Miss.  191,  17  So.  214. 

Missouri. —  Church  v.  Chicago,  etc.,  R.  Co., 
119  Mo.  203,  23  S.  W.  1056;  Payne  v.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  App.  155,  79  S.  W. 
719.  See  also  Evans  v.  Wabash  R.  Co.,  178 
Mo.  508,  77  S.  W.  515.  Compare  Koons  v. 
Kansas  City  Suburban  Belt  R.  Co.,  178  Mo. 
591,  77  S.  W.  755. 

Nebraska. — ■  Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  N.  W.  285. 

New  York. —  Booth  v.  Boston,  etc.,  R.  Co., 
73  N.  Y.  38,  29  Am.  Rep.  97 ;  Harvey  v.  New 
York  Cent.,  etc.,  R.  Co.,  19  Hun  566. 

North  Carolina. —  Lassiter  v.  Raleigh,  etc., 
R.  Co.,  133  N.  C.  244,  45  S.  E.  570;  Fleming 
V.  Southern  R.  Co.,  131  N.  C.  476,  42  S.  E. 
905,  132  N.  C.  714,  44  S.  E.  551;  Elmore  v. 
Seaboard  Air  Line  R.  Co.,  130  N.  C.  506, 
41  S.  E.  786,  131  N.  C.  569,  42  S.  E.  989. 
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The  doctrine  does  not  apply  to  an  action  against  the  master  to  recover  damages 
for  an  injury  to  one  of  two  fellow  servants  by  the  negligence  or  wilful  act  of  the 
other,  where  the  master  had  no  such  notice  of  plaintiff's  supposed  negligence,  or 
of  the  alleged  wilfulness,  that  he  could  guard  against  them.^^ 

b.  What  Law  Governs.  In  a  suit  brought  in  one  state  by  a  servant  against  his 
master  for  injuries  received  in  another  state,  the  law  of  the  latter  as  to  contributory 
negligence  prevails.^^ 

c. "  Statutory  Provisions  —  (i)  Effect  of  Employers^  Liability  Acts.  In 
a  number  of  jurisdictions  statutes  have  been  enacted  regulating  the  liability  of 
the  master  for  injuries  to  his  servant,  more  especially  where  the  injury  is  caused 
by  the  negligence  of  a  fellow  servant.  Such  statutes  do  not,  however,  change 
the  preexisting  rules  as  to  contributory  negUgence.^'*'  Where,  however,  a  statute 
gives  a  right  of  action  to  a  servant  of  a  railroad  company  injured  by  any  defect 


Compare  Holland  v.  Seaboard  Air  Line  R. 
Co.,  137  N.  C.  368,  49  S.  E.  359. 

Ohio. —  Erie  R.  Co.  v.  McCormiek,  24  Ohio 
Cir.  Ct.  86 ;  Cincinnati,  etc.,  R.  Co.  v.  Curtis, 
17  Ohio  Cir.  Ct.  554,  9  Ohio  Cir.  Dec.  112; 
Pittsburg,  etc.,  R.  Co.  v.  Burroughs,  9  Ohio 
S.  &  C.  PI.  Dec.  324,  6  Ohio  N.  P.  37. 

Texas. —  Ft,  Worth,  etc.,  E.  Co.  v.  Bowen, 
95  Tex.  364,  67  S.  \V.  408 ;  Brown  v.  Sullivan, 
71  Tex.  470,  10  S.  W.  288;  International,  etc., 
R.  Co.  V.  Gray,  65  Tex.  32;  International, 
etc.,  R.  Co.  V.  McVey,  (Civ.  App.  1904)  81 
S.  W.  991,  83  S.  W.  34;  Galveston,  etc.,  R. 
Co.  V.  Collins,  24  Tex.  Civ.  App.  143,  57  S.  W. 
884;  Louisiana  Extension  R.  Co.  v.  Carstens, 
19  Tex.  Civ.  App.  190,  47  S.  W.  36;  White 
V.  Houston,  etc.,  R.  Co.,  (Civ.  App.  1898)  46 
S.  W.  382;  Texas,  etc.,  R.  Co.  v.  Gale,  (Civ. 
App.  1896)  35  S.  W.  802.  Compare  Mis- 
souri, etc.,  R.  Co.  V.  Collins,  15  Tex.  Civ. 
App.  21,  39  S.  W.  150. 

Virginia. —  Chesapeake,  etc.,  R.  Co.  v.  Lee, 
84  Va.  642,  5  S.  E.  579 ;  Virginia  Midland  R. 
Co.  r.  White,  84  Va.  498,  5  S.  E.  573,  10  Am. 
St.  Rep.  874;  Norfolk,  etc.,  R.  Co.  v.  Cot- 
trell,  83  Va.  512,  3  S.  E.  128.  Compare  Nor- 
folk, etc.,  R.  Co.  V.  Cromer,  99  Va.  763,  40 
S.  E.  54. 

Washington. —  Costa  v.  Pacific  Coast  Co., 
26  Wash.  138,  66  Pac.  398. 

United  States. —  Newport  News,  etc.,  Co.  v. 
Howe,  52  Fed.  362,  3  C.  C.  A.  121;  Olson  v. 
Flavel,  34  Fed.  477,  13  Sawy.  232.  But  com- 
pare The  Wanderer,  20  Fed.  140,  a  case  in 
admiralty. 

England. —  Radley  v.  London,  etc.,  R.  Co., 
1  App.  Cas.  754,  46  L.  J.  Exch.  573,  35  L.  T. 
Rep.  N.  S.  637,  25  Wkly.  Rep.  147. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  801-804. 

Compare  Stager  ?;.  Troy  Laundry  Co.,  38 
Oreg.  480,  63  Pac.  645,  53  L.  R.  A.  459; 
Stoll  V.  Hoopes,  4  Pa.  Co.  Ct.  474. 

Rule  limited  to  case  where  master's  negli- 
gence was  committed  after  knowledge  of  serv- 
ant's danger  see  Summit  Coal  Co.  v.  Shaw, 
16  Ind.  App.  9,  44  N.  E.  676. 

25.  McPeck  v.  Central  Vermont  R.  Co.,  79 
Fed.  590,  25  C.  C.  A.  110. 

26.  Illinois  Cent.  R.  Co.  v.  Jordan,  78 
S.  W.  426,  25  Ky.  L.  Rep.  1610;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Lewis,  89  Tenn.  235,  14 
S.  W.  603. 


27.  Florida.—  Florida  Cent.,  etc.,  R.  Co.  v. 
Mooney,  40  Fla.  17,  24  So.  148;  Duval  v. 
Hunt,  34  Fla.  85,  15  So.  876. 

Georgia. —  Roul  v.  East  Tennessee,  etc.,  R. 
Co.,  85  Ga.  197,  11  S.  E.  558;  Central  R.  Co. 
V.  Henderson,  69  Ga.  715;  Gassaway  v. 
Georgia  Southern  Co.,  69  Ga.  347 ;  Baker  v. 
\\'estern,  etc.,  R.  Co.,  68  Ga.  699;  Central  R. 
Co.  f.  Mitchell,  63  Ga.  173;  Kenney  v.  Cen- 
tral R.  Co.,  61  Ga.  590;  Atlanta,  etc.,  R.  Co. 
V.  Webb,  61  Ga.  586;  McDade  v.  Georgia  R. 
Co.,  60  Ga.  119;  Western,  etc.,  R.  Co.  v, 
Adams,  55  Ga.  279;  Thompson  v.  Central  R., 
etc.,  Co.,  54  Ga.  509;  Atlanta,  etc.,  R.  Co.  v. 
Ayers,  53  Ga.  12 ;  East  Tennessee,  etc.,  R. 
Co.  V.  Duggan,  51  Ga.  212.  See  also  South- 
ern R.  Co.  V.  Harbin,  110  Ga.  808,  36  S.  E. 
218,  construing  Ala.  Code,  §  2590.  Compare 
Savannah,  etc.,  R.  Co.  v.  Flannagan,  82  Ga. 
579,  9  S.  E.  471,  14  Am.  St.  Rep.  183. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Col- 
lins, 163  Ind.  569,  71  N.  E.  661;  Whitcomb 
V.  Standard  Oil  Co.,  153  Ind.  513,  55  N.  E. 
440;  Perigo  v.  Indianapolis  Brewing  Co.,  21 
Ind.  App.  338,  52  N.  E.  462. 

loica. —  Cooper  v.  Central  R.  Co.,  44  Iowa 
134;  Hoben  v.  Burlington,  etc.,  R.  Co.,  20 
Iowa  562. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Peavey, 
34  Kan.  472,  8  Pac.  780;  Atchison,  etc.,  R. 
Co.  t:  Wagner,  33  Kan.  660,  7  Pac.  204; 
Missouri  Pac.  R.  Co.  v.  Haley,  25  Kan.  35. 

Mississippi. —  Richmond,  etc.,  R.  Co.  v. 
Rush,  71  Miss.  987,  15  So.  133. 

North  Carolina. —  Coley  v.  North  Carolina 
R.  Co.,  129  N.  C.  407,  40  S.  E.  195,  57  L.  R.  A. 
817,  128  N.  C.  534,  39  S.  E.  43;  Hancock  v. 
Norfolk,  etc.,  R.  Co.,  124  N.  C.  222,  32  S.  E. 
679. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Lewis,  89  Tenn.  235,  14  S.  W.  603,  decided 
under  the  statutes  of  Georgia,  where  the  in- 
jury occurred. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356,  49  S.  E.  489. 

United  States. —  Dixon  v.  Western  Union 
Tel.  Co.,  68  Fed.  630. 

England.— Wehlin  v.  Ballard,  17  Q.  B.  D. 
122,  50  J.  P.  597,  55  L.  J.  Q.  B.  395,  54  L.  T. 
Rep.  N.  S.  532,  34  Wklv.  Rep.  455;  McEvoy 
V.  Waterford  Steamship  Co.,  L.  R.  18  Ir.  159. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  670. 
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in  the  company's  macliinery,  the  use  of  obviously  defective  machinery  will  not 
prevent  a  recovery,  unless  the  apparent  danger  is  so  great  that  its  assumption 
would  amount  to  a  reckless  indifference  to  probable  consequences.^^ 

(ii)  Neglect  of  Statutory  Duty — (a)  By  Master?^  It  is  very  generally 
held  that  the  failure  of  the  master  to  comply  with  statutory  requirements  for  the 
safety  of  his  servants  does  not  deprive  him  of  the  defense  of  contributory  negli- 
gence,^^ unless  the  terms  of  the  statute  are  such  as  clearly  to  exclude  such 
defense.^^ 

(b)  By  Servant.  Where  a  statute  directly  commands  or  prohibits  a  certain 
act,  a  servant  w^io  is  injured  while  acting  in  violation  of  its  provisions  cannot 
recover.^^  But  a  servant  who  has  no  control  over  the  roof  of  the  mine  in  which 
he  is  working  is  not  guilty  of  contrilmtory  negligence  where,  in  obedience  to 
orders,  he  fails  to  prop  the  roof  in  compliance  wdth  a  statute  making  it  a  misde- 
meanor for  a  miner  to  fail  to  jjrop  the  roofs  and  entries  under  his  control.^^  Nor 


28.  Colev  V.  North  Carolina  R.  Co.,  129 
N.  C.  407,  40  S.  E.  195,  57  L.  R.  A.  817,  128 
N.  C.  534,  39  S.  E.  43. 

29.  Effect  as  to  assumption  of  risk  see 
supra,  IV,  E,  1,  c,  (ii). 

30.  Delaware. —  Winkler  v.  Philadelphia, 
etc.,  R.  Co.,  4  Pennew.  80,  53  Atl.  90. 

Illinois. —  Wabash,  etc.,  R.  ('o.  r.  Thorn-^- 
son,  15  111.  App.  117.    But  see  infra,  note  31. 

Indiana. —  Baltimore,  etc.,  R,  Co.  v.  Cava- 
naugh,  35  Ind.  App.  32,  71  N.  E.  239. 

Iowa. —  Reynolds  v.  Hindman,  32  Iowa  146. 

Michigan. —  Grand  v.  Michigan  Cent.  R. 
Co.,  83  Mich.  564,  47  N.  W.  837,  11  L.  R.  A. 
402. 

Minnesota. —  Swenson  v.  Osgood,  etc.,  Mfg. 
Co.,  91  Minn.  509,  98  N.  W.  645;  Hocum  v. 
Weitherick,  22  Minn.  152. 

Missouri. —  Kelly  v.  Union  R.,  etc.,  Co.,  11 
Mo.  App.  1. 

New  York. —  White  v.  Wittemann  Lith. 
Co.,  131  N.  Y.  631,  30  N.  E.  236  [affirming  58 
Hun  381,  12  N.  Y.  Suppl.  188] ;  Dieboldt  v. 
U.  S.  Baking  Co.,  72  Hun  403,  25  N.  Y.  Suppl. 
205;  Fitzgerald  v.  New  York  Cent.,  etc.,  R. 
Co.,  59  Hun  225,  12  N.  Y.  Suppl.  932 ;  Guen- 
ther  V.  Lockhart,  16  N.  Y.  Suppl.  717  [af- 
firmed in  137  N.  Y.  529,  33  N.  E.  336].  See 
also  Wallace  v.  Central  Vermont  R.  Co.,  138 
N.  Y.  302,  33  N.  E.  1069. 

Ohio. —  Krause  v.  Morgan,  53  Ohio  St.  26, 
40  N.  E.  886 ;  Cleveland,  etc.,  R.  Co.  v.  Ullom, 
20  Ohio  Cir.  Ct.  512,  11  Ohio  Cir.  Dec.  321. 

Tennessee.— Queen  v.  Dayton  Coal,  etc., 
Co.,  95  Tenn.  458,  32  S.  W.  460,  49  Am.  St. 
Rep.  935,  30  L.  R.  A.  82. 

Vermont. —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  72  Vt.  263,  47  Atl.  827,  62  Am.  St.  Rep. 
939. 

Wisconsin. —  Thompson  v.  Edward  P.  Allis 
Co.,  89  Wis.  523,  62  N.  W.  527;  Holum  v. 
Chicago,  etc.,  R.  Co.,  80  Wis.  299,  50  N.  W. 
99. 

United  States. —  Denver,  etc.,  R.  Co.  v.  Ar- 
righi,  129  Fed.  347,  63  C.  C.  A.  649;  Gilbert 
V.  Burlington,  etc.,  R.  Co.,  128  Fed.  529,  63 
C.  C.  A.  27  [affirming  123  Fed.  832] ;  Cleve- 
land, etc.,  R.  Co.  V.  Baker,  91  Fed.  224,  33 
C.  C.  A.  468;  Lake  Erie,  etc.,  R.  Co.  v.  Craig, 
73  Fed.  642,  19  C.  C.  A.  631. 

England.— CsiSweW  v.  Worth,  5  E.  &  B. 

[IV,  F,  1.  e.  (l)] 


849,  2  Jur.  N.  S.  116,  25  L.  J.  Q.  B.  121,  4 
Wkly.  Rep.  231,  85  E.  C.  L.  849. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  671. 

31.  Defense  excluded. —  Illinois. —  Riverton 
Coal  Co.  V.  Shepherd,  207  HI.  395,  69  N.  E. 
921  [affirming  111  111.  App.  294]  ;  Spring  Val- 
ley Coal  Co.  V.  Rowatt,  196  111.  156,  63  N.  E. 
049  [affirming  96  111.  App.  248] ;  Western  An- 
thracite Coal,  etc.,  Co.  v.  Beaver,  192  111.  333, 
61  N.  E.  335  [affirming  95  111.  App.  95]  ;  Cat- 
lett  V.  Young,  143  111.  74,  32  N.  E.  447  [af- 
firming 38  111.  App.  198] ;  Dock  Bros.  Coal, 
etc.,  Co.  V.  Stroff,  100  111.  App.  576;  Sunny- 
side  Coal  Co.  V.  Center,  100  111.  App.  546; 
Himrod  Coal  Co.  v.  Adack,  94  111.  App.  1. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Jordan, 
117  Ky.  512,  78  S.  W.  426,  25  Ky.  L.  Rep. 
1610,  construing  Thompson  &  S.  Code,  §§  1298, 
1299. 

Missouri. —  See  Coleman  v.  Himmelberger- 
Harrison  Land,  etc.,  Co.,  105  Mo.  App.  254, 
79  S.  W.  981. 

North  Carolina. —  Elmore  v.  Seaboard  Air 
Line  R.  Co.,  132  N.  C.  865,  44  S.  E.  620,  131 
N.  C.  569,  130  N.  C.  506,  41  S.  E.  786,  42 
S.  E.  989]. 

Wisconsin. —  Quackenbush  v.  Wisconsin, 
etc.,  R.  Co.,  71  Wis.  472,  37  N.  W.  834. 

United  States. — Fulton  v.  Wilmington  Star 
Min.  Co.,  133  Fed.  193,  68  L.  R.  A.  168,  66 
L.  R.  A.  247;  Chicago-Coulterville  Coal  Co.  v. 
Fidelity,  etc.,  Co.,  130  Fed.  957. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  671. 

32.  Chicago,  etc.,  R.  Co.  v.  Snyder,  117  111. 
376,  7  N.  E.  604  (in  which  the  conductor  of 
a  train  was  injured  in  a  collision  by  his  fail- 
ure to  perform  his  statutory  duty  to  stop  his 
train  at  least  two  hundred  feet  before  reach- 
ing a  crossing)  ;  Voshefskey  V.  Hillside  Coal, 
etc.,  Co.,  21  N.  Y.  App.  Div.  168,  47  N.  Y. 
Suppl.  386  (decided  under  the  statutes  of 
Pennsylvania,  prohibiting  all  persons  from 
riding  on  loaded  cars  in  any  slope,  shaft,  or 
place  in  or  about  a  mine)  ;  Missouri,  etc.,  R. 
Co.  V.  Roberts,  (Tex.  Civ.  App.  1898)  46  S.  W.. 
270  (running  locomotive  faster  than  allowed 
by  ordinance ) . 

33.  Taylor  v.  Star  Coal  Co.,  110  Iowa  40, 
81  N.  W"!  249.    Compare  Consolidated  Coal, 
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is  a  servant  prevented  from  recovering  for  personal  injuries  caused  by  his  master's 
negligence  in  allowing  tlie  use  of  frozen  dynamite,  because  he  has  not  obtained  a 
written  permit  to  use  dynamite  as  required  by  statute.^* 

d.  Comparative  Negligenee.^^  The  doctrine  of  comparative  negligence  obtains 
in  some  jurisdictions,  and  the  liability  of  the  master  for  a  personal  injury  to  a 
servant  depends  upon  the  relative  degree  of  care  or  want  of  care  manifested  by 
both  parties.^^ 

2.  What  Constitutes  Contributory  Negligence  —  a.  In  General  —  (i)  Care 
Required  of  Servant.  To  render  the  master  liable  for  injuries  to  a  servant, 
the  latter  must  have  exercised  ordinary  and  reasonable  care,  that  is,  such  care  as  an 
ordinarily  prudent  person  would  exercise  under  the  same  or  similar  circumstances.^' 


etc.,  Co.  V.  Clay,  51  Ohio  St.  542,  38  N.  E. 
610,  25  L.  R.  A.  848,  where  it  was  held,  under 
a  similar  statute,  that  a  custom  which  im- 
poses upon  another  servant  the  work  of  post- 
ing and  propping  the  roof  of  a  mine  will  not 
exonerate  a  miner  from  the  duty  enjoined  by 
the  statute. 

34.  Currelli  v.  Jackson,  77  Conn.  115,  58 
Atl.  762. 

35.  Assumption  of  risk  see  supra,  IV,  E, 
10,  c. 

Proximate  cause  of  injury  see  infra,  IV, 
F,  3.    See,  generally.  Negligence. 

36.  Chicago,  etc./R.  Co.  v.  Sweeney,  52  111. 
325. 

If  the  servant's  negligence  was  slight  as 

compared  w^ith  that  of  the  master,  and  the 
negligence  of  the  master  was  gross,  the  serv- 
ant will  not  be  prevented  from  recovering  on 
account  of  his  own  negligence.  Chicago,  etc., 
R.  Co.  V.  Johnson,  116  111.  206,  4  N.  E.  381. 
See  also  Lake  Shore,  etc.,  R.  Co.  v.  O'Conner, 
115  111.  254,  3  N.  E.  501 ;  Toledo,  etc.,  R.  Co.  v. 
O'Connor,  77  111.  391;  Fairbank  v.  Haentzsche, 
73  111.  236;  Toledo,  etc.,  R.  Co.  v.  Fred- 
ericks, 71  111.  294;  Chicago,  etc.,  R.  Co.  r. 
Gregory,  58  111.  226 :  Perry  v.  Ricketts,  55  111. 
234.  Compare  Illinois  Cent.  R.  Co.  v.  Patter- 
son, 93  111.  290;  Burling  v.  Illinois  Cent.  R. 
Co.,  85  111.  18;  Foster  v.  Chicago,  etc.,  R.  Co., 
84  111.  164,  in  which  the  servant's  negligence 
was  such  as  to  defeat  a  recovery. 

The  doctrine  does  not  obtain  in  Delaware 
(Stewart  v.  Philadelphia,  etc.,  R.  Co.,  8 
Houst.  (Del.)  450,  17  Atl.  639),  Georgia 
(East  Tennessee,  etc.,  R.  Co.  v.  Maloy,  77  Ga. 
237,  2  S.  E.  941),  Kansas  (Chicago,  etc.,  R. 
Co.  V.  Brown,  44  Kan.  384,  24  Pac.  497 ;  Union 
Pac.  R.  Co.  V.  Young,  19  Kan.  488;  Kansas 
Pac.  R.  Co.  V.  Pointer,  14  Kan.  37),  or  Ten- 
nessee (East  Tennessee,  etc.,  R.  Co.  v.  Lewis, 
89  Tenn.  235,  14  S.  W.  603). 

Slight  negligence  on  the  part  of  railroad 
company  will  not  make  it  liable  for  an  injury 
to_  a  brakeman,  caused  by  his  negligence  in 
failing  to  avoid  being  struck  by  a  bridge,  the 
location  of  which  he  well  knew.  Jones  v. 
Louisville,  etc.,  R.  Co.,  82  Ky.  610. 

37.  Acts  in  emergencies  see  infra,  IV,  F, 
2,  g. 

Assumption  of  risk  see  supra,  IV,  E. 

Care  required  of  inexperienced  or  youthful 
servant  see  infra,  IV,  F,  2,  b,  (i). 

Duty  of  servant  to  discover  or  remedy  de- 
fects or  dangers  see  infra,  IV,  F,  4,  a,  (ii). 


Inexperienced  and  youthful  employee  see 

infra,  IV,  F,  2,  b. 

"Warning  and  instructing  servants  see  sw- 
pra,  IV,  D. 

38.  Alabama. —  Highland  Ave.,  etc.,  R.  Co. 
r.  Walters,  91  Ala.  435,  8  So.  357;  Louisville, 
etc.,  R.  Co.  V.  Hall,  87  Ala.  708,  6  So.  277,  13 
Am.  St.  Rep.  84,  4  L.  R.  A.  710. 

California. —  Hanley  v.  California  Bridge, 
etc.,  Co.,  127  Cal.  232,  59  Pac.  577,  47  L.  R.  A. 
597. 

Florida. —  Florida  Cent,  etc.,  R.  Co.  v. 
Mooney,  40  Fla.  17,  24  So.  148. 

Georgia. —  Freeman  v.  Nashville,  etc.,  R, 
(^o.,  120  Ga.  469,  47  S.  E.  931;  Georgia  Cent. 
R.  Co.  V.  McClifford,  120  Ga.  90,  47  S.  E. 
590;  Wrightsville,  etc.,  R.  Co.  v.  Lattimore, 
118  Ga.  581,  45  S.  E.  453;  Georgia  Cotton 
Oil  Co.  V.  Jackson,  112  Ga.  620,  37  S.  E.  873; 
Hoyle  V.  Excelsior  Steam  Laundry  Co.,  95  Ga. 
34,  21  S.  E.  1001;  Savannah,  etc.,  R.  Co.  v. 
Barber,  71  Ga.  644;  Central  R.,  etc.,  Co.  v. 
Kelly,  58  Ga.  107;  Atlanta,  etc..  Air  Line  R. 
Co.  V.  Ayers,  53  Ga.  12. 

Illinois. — Donley  v.  Dougherty,  174  111.  582, 
51  N.  E.  714  [affirming  75  111.  App.  379]; 
Chicago,  etc.,  R.  Co.  v.  Bragonier,  119  111, 
51,  7  N.  E.  688;  Pittsburgh,  etc.,  R.  Co.  v. 
McGrath,  115  111.  172,  3  N.  E.  439;  Chicago, 
etc.,  R.  Co.  r.  Warner,  108  111.  538;  Chicago, 
etc.,  R.  Co.  V.  Donahue,  75  111.  106;  Wiggins 
Ferry  Co.  v.  Hill,  112  111.  App.  475;  Hass  v. 
Chicago,  etc.,  R.  Co.,  97  111.  App.  624;  Street's 
Western  Stable  Car  Line  v.  Bonander,  97  111. 
App.  601  [affirmed  in  196  111.  15,  63  N.  E. 
688] ;  Wabash  R.  Co.  v.  Propst,  92  111.  App. 
485;  Mutual  Wheel  Co.  v.  Mosher,  85  111. 
App.  240;  Elgin,  etc.,  R.  Co.  v.  Docherty,  6G 
111.  App.  17;  Chicago,  etc.,  R.  Co.  v.  Ruttka, 
59  111.  App.  56 ;  Chicago,  etc.,  R.  Co,  v.  An- 
derson, 55  111.  App.  649;  Chicago,  etc.,  R.  Co. 
V.  Kneirim,  48  111.  App.  243  [affirmed  in  152 
111.  458,  39  N.  E.  324,  43  Am.  St.  Rep.  259] ; 
Chicago,  etc.,  R.  Co.  v.  Mahoney,  4  111.  App. 
262.  Compare  Kingma  v.  Chicago,  etc.,  R. 
Co.,  85  111.  App.  138;  Chicago,  etc.,  R.  Co.  v, 
Hause.  71  111.  App.  147. 

Indiana. —  Ft.  Wayne  v.  Christie,  156  Ind. 
172,  59  K  E.  385;  Terre  Haute,  etc.,  R.  Co. 
V.  Fowler,  154  Ind.  682,  56  N.  E.  228,  48 
L.  R.  A.  531  ;  Shoner  r>.  Pennsylvania  Co.,  130 
Ind.  170,  28  N.  E.  616,  29  N.  E.  775;  Balti- 
more,  etc.,  R.  Co.  v.  Cavanaugh,  35  Ind.  App. 
32.  71  N.  E.  239;  Baltimore,  etc.,  R.  Co.  v. 
Hunsucker,  33  Ind.  App.  27,  70  N.  E.  556; 
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Louisville,  etc.,  R.  Co.  ti.  Hobbs,  3  Ind.  App. 
445,  29  N.  E.  934. 

Iowa. —  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380,  49  N.  W.  990. 

Kentucky. —  Louisville,  etc.,  R.  Co.  V).  Shu- 
makers,  67  S.  W.  829,  23  Ky.  L.  Rep.  2458; 
Wilson  V.  Williams,  58  S.  W.  444,  22  Ky.  L. 
Rep.  567 ;  Louisville,  etc.,  R.  Co.  v.  Bocock, 
107  Ky.  223,  51  S.  W.  580,  53  S.  W.  262,  21 
Ky.  L.  Rep.  383,  896;  Louisville,  etc.,  R.  Co. 
V.  McCoy,  81  Ky.  403.  Compare  Louisville, 
etc.,  R.  Co.  V.  Cooley,  49  S.  W.  339,  20  Ky.  L. 
Rep.  1372. 

Louisiana. —  Merchant  v.  Pine  Woods  Lum- 
ber Co.,  107  La.  463,  31  So.  878;  Jenkins 
V.  Maginnis  Cotton  Mills,  51  La.  Ann.  1011, 
25  So.  643. 

Maine. —  Buzzell  v.  Laconia  Mfg.  Co.,  48 
Me.  113,  77  Am.  Dec.  212. 

Massachusetts. —  Brick  v.  Bosworth,  162 
Mass.  334,  39  N.  E.  36. 

Michigan.—  See  Geller  v.  Briscoe  Mfg.  Co., 
136  Mich.  330,  99  N.  W.'281. 

Minnesota. —  Sours  v.  Great  Northern  R. 
Co.,  88  Minn.  504,  93  N.  W.  517;  Guthrie  v. 
Great  Northern  R.  Co.,  76  Minn.  277,  79 
N.  W.  107 ;  Roskoyek  v.  St.  Paul,  etc.,  R.  Co., 
76  Minn.  28,  78  N.  W.  872;  Holman  v.  Kempe, 
70  Minn.  422,  73  N.  W.  186;  Hall  v.  Chicago, 
etc.,  R.  Co.,  46  Minn.  439,  49  N.  W.  239. 

Missouri. —  Cole  v.  St.  Louis  Transit  Co., 
183  Mo.  81,  81  S.  W.  1138;  O'Mellia  v.  Kan- 
sas City,  etc.,  R.  Co.,  115  Mo.  205,  21  S.  W. 
503;  Taylor  v.  Missouri  Pac.  R.  Co.,  (1891) 
16  S.  W.  206;  Montgomery  v.  Chicago  Great 
Western  R.  Co.,  109  Mo.  App.  88,  83  S.  W. 
66;  Meily  f.  St.  Louis,  etc.,  R.  Co.,  107  Mo. 
App.  466,  81  S.  W.  639;  Hester  v.  Jacob  Dold 
Packing  Co.,  95  Mo.  App.  16,  75  S.  W.  695; 
Lee  V.  Kansas  City  Gas  Co.,  91  Mo.  App. 
G12. 

tfew  Jersey/.— Smith  v.  Thomas  Iron  Co., 
69  N.  J.  L.  11,  54  Atl.  562;  Loid  v.  J.  S. 
Rogers  Co.,  68  N.  J.  L.  713,  54  Atl.  837. 

ISfew  York. —  Cunningham  v.  Sicilian  As- 
phalt Pav.  Co.,  49  N.  Y.  App.  Div.  380,  63 
N.  Y.  Suppl.  357 ;  Roll  v.  Northern  Cent.  R. 
Co.,  15  Hun  496  [affirmed  in  80  N.  Y.  647] ; 
Murphy  v.  New  York  Cent.,  etc.,  R.  Co.  11 
Daly  122. 

l^orth  Carolina. —  Creech  v.  Wilmington 
Cotton  Mills,  135  N.  C.  680,  47  S.  E.  671; 
Cogdell  V.  Southern  R.  Co.,  129  N.  C.  398,  40 
S.  E.  202;  Crutchfield  v.  Richmond,  etc.,  R. 
Co.,  78  N.  C.  300. 

Ohio. —  Pittsburg,  etc.,  R.  Co.  v.  Lynch,  69 
Ohio  St.  123,  68  N.  E.  703,  100  Am.  St.  Rep. 
658,  63  L.  R.  A.  504;  Timmons  v.  Central 
Ohio  R.  Co.,  6  Ohio  St.  105;  Carl  v.  Pierce, 
20  Ohio  Cir.  Ct.  68,  10  Ohio  Cir.  Dec.  711; 
Joswoyak  v.  Lake  Shore,  etc.,  R.  Co.,  4  Ohio 
Dec.  (Reprint)  317,  1  Clev.  L.  Rep.  306; 
Pittsburg,  etc.,  R.  Co.  i\  Burroughs,  9  Ohio 
S.  &  C.  PI.  Dec.  324,  6  Ohio  N.  P.  37. 

Tennessee. — Cumberland  Tel.  Co,  v.  Loomis, 
87  Tenn.  504,  11  S.  W.  356. 

Texas. — Trinity  County  Lumber  Co.  v.  Den- 
ham,  85  Tex.  56,  19  S.  W.  1012;  Louisiana 

[IV,  F,  2,  a,  (i)] 


Extension  R.  Co.  t>.  Carstens,  19  Tex.  Civ. 
App.  190,  47  S.  W.  3G. 

Utah. —  See  Wilson  v.  Sioux  Consol.  Min. 
Co.,  16  Utah  392,  52  Pac.  626. 

Virginia. —  Southern  R.  Co.  v.  Mauzy,  98 
Va.  692,  37  S.  E.  285. 

Washington. —  Jancko  v.  West  Coast  Mfg., 
etc.,  Co.,  34  Wash.  556,  76  Pac.  78. 

West  Virginia. —  Johnson  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  73,  14  S.  E.  432. 

Wisconsin. — Upthegrove  v.  Jones,  etc..  Coal 
Co.,  118  Wis.  673,  96  N.  W.  385;  Buckmaster 
V.  Chicago,  etc.,  R.  Co.,  108  Wis.  353,  84 
N.  W.  845;  Schultz  V.  Chicago,  etc.,  R.  Co., 
44  Wis.  638. 

United  States. —  Kansas  City,  etc.,  R.  Co. 
V.  Spellman,  102  Fed.  251,  42  C.  C.  A.  321; 
Motey  V.  Pickle  Marble,  etc.,  Co.,  74  Fed.  155, 
20  C.  C.  A.  366;  Overman  Wheel  Co.  v.  Grif- 
fin, 67  Fed.  659,  14  C.  C.  A.  609;  Crew  v.  St. 
Louis,  etc.,  R.  Co.,  20  Fed.  87. 

Canada. —  Headford  v.  McClary  Mfg.  Co., 
24  Can.  Sup.  Ct.  291  [affirming  21  Ont.  App. 
164  {affirming  23  Ont.  335)]. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  674. 

Highest  degree  of  care  not  required  see 
Hester  v.  Jacob  Dold  Packing  Co.,  95  Mo. 
App.  16,  75  S.  W.  695. 

Intelligence  and  understanding  of  servant 
not  the  test. —  In  testing  the  conduct  of  a 
servant  suing  for  an  injury,  the  inquiry 
should  be,  not  what  degree  of  care  his  "  in- 
telligence and  understanding "  would  have 
enabled  him  to  exercise  under  the  existing 
circumstances,  but  what  amount  of  care 
might  under  such  circumstances  be  reason- 
ably expected  of  an  ordinarily  prudent  adult. 
Georgia  Cotton  Oil  Co.  v.  Jackson,  112  Ga. 
620,  37  S.  E.  873. 

Care  of  the  "  common  run  "  of  people  in- 
sufficient see  National  Syrup  Co.  v.  Carlson, 
42  111.  App.  178. 

Equal  means  of  knowledge  with  master.— 
Where  the  servant  had  equal  means  wiCh  the 
master  of  ascertaining  the  defective  condition 
of  the  appliances  causing  the  injury  no  rC' 
covery  can  be  had.  Hobi)s  v.  Bowie,  121  Ga. 
421,  49  S.  E.  285. 

Where  a  servant  assumes  the  selection  of 
materials  for  a  job  of  work,  he  must  examine 
them  and  exercise  his  best  judgment  in  select- 
ing such  only  as  are  fit  for  the  purpose. 
Lee  V.  Kansas  City  Gas  Co.,  91  Mo.  App. 
612. 

The  rule  requiring  a  traveler  to  stop,  look, 
and  listen  before  crossing  a  railroad  is  in- 
applicable to  a  servant  about  to  cross,  in  the 
course  of  his  work,  a  private  railway  in  his 
master's  plant.  Weiss  v.  Bethlehem  Iron  Co., 
88  Fed.  23,  31  C.  C.  A.  363.  Compare  Penn- 
sylvania Co.  V.  Mahoney,  22  Ohio  Cir.  Ct.  469, 
12  Ohio  Cir.  Dec.  366,  holding  that  where  a 
servant  is  not  engaged  at  work  on  the  track 
in  such  a  way  as  to  have  his  attention  drawn 
from  trains  coming  or  going,  but  is  simply 
passing  over  the  track,  he  is  obliged  to  exer- 
cise as  high  a  degree  of  care  with  respect  to 
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the  work,^^  and  it  should  also  be  commensurate  with  the  dangers  of  the 
employment.^^ 

(ii)  Reliance  on  Care  of  Master  or  Eellow  Servants —  (a)  I?i  Gene- 
ral. Unless  the  danger  is  actually  known  to  the  servant/^  or  is  so  obvious  and 
imminent  that  an  ordinarily  prudent  person  would  refuse  to  incur  it,^^  he  has  the 
right  to  rely  npon  the  performance  by  the  master  or  his  authorized  agents,  other 
than  his  own  fellow  servants,^^  of  the  duties  imposed  upon  the  master  by  law  for 
the  protection  of  his  servants ;     and  where  two  servants  are  charged  with  the 


looking  and  listening  as  any  other  person 
lawfully  or  of  right  passing  over  the  track. 

39.  Wrightsville,  etc.,  R.  Co.  v.  Lattimore, 
118  Ga.  581,  45  S.  E.  453;  Motey  v.  Pickle 
Marble,  etc.,  Co.,  74  Fed.  155,  20  C.  C.  A.  366  ; 
Crew  V.  St.  Louis,  etc.,  R.  Co.,  20  Fed.  87. 

40.  Illinois. —  Toledo,  etc.,  R.  Co.  v.  Ash- 
bury,  84  111.  429;  Chicago,  etc.,  R.  Co.  v. 
D»nahue,  75  111.  106. 

Minnesota. —  Hall  r.  Chicago,  etc.,  R.  Co., 
46  Minn.  439,  49  N.  W.  239. 

Missouri. —  Poindexter  v.  Benedict  Paper 
Co.,  84  Mo.  App.  352. 

ISlew  York. —  Pullutro  v.  Delaware,  etc.,  R. 
Co.,  15  N.  Y.  Suppl.  783. 

North  Carolina. —  Crutchfield  v.  Richmond, 
etc.,  R.  Co.,  78  N.  C.  300. 

United  States. —  Gowen  v.  Harley,  56  Fed. 
973,  6  C.  C.  A.  190. 

Canada. —  Garand  v.  Allan,  15  Quebec 
Super.  Ct.  81. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  674. 

41.  As  affecting  servant's  duty  to  take 
precautions  against  injury  see  infra,  IV,  F, 
4,  c. 

Assumption  of  risk  see  supra,  IV,  E. 

Failure  of  master  to  give  customary  warn- 
ing see  supra,  IV,  D,  1,  d. 

In  complying  with  commands  see  infra,  IV, 
F,  4,  f. 

42.  In  the  absence  of  actual  knowledge  to 
the  contrary,  a  servant  has  the  right  to  act 
upon  the  assumption  that  the  master  has  dis- 
charged his  duty.  Chicago,  etc.,  R.  Co.  v. 
Maroney,  170  Ilf.  520,  48  N.  E.  953,  62  Am. 
St.  Rep.  396  [affirming  67  111.  App.  618,  and 
citing  Pennsylvania  Coal  Co.  v.  Kelly,  156 
111.  9,  40  N.  E.  938;  :^£onmouth  Min.,  etc., 
Co.  v.  Erling,  148  111.  521,  36  N.  E.  117,  39 
Am.  St.  Rep.  187;  Pullman  Palace  Car  Co. 
V.  Laack,  143  111.  242,  32  N.  E.  285,  18 
L.  R.  A.  215;  Chicago,  etc.,  R,  Co.  v.  Hines, 
132  111.  161,  23  N.  E.  1021,  22  Am.  St.  Rep. 
515;  U.  S.  Rolling-stock  Co.  v.  Wilder,  116 
111.  100,  5  N.  E.  92]  ;  Muldowney  v.  Illinois 
Cent.  R.  Co.,  36  Iowa  462. 

43.  Dakota. —  Schmidt  v.  Leistekow,  6 
Dak.  386,  43  N.  W.  820. 

Georgia. — Southern  Cotton  Oil  Co.  v.  Dukes, 
121  Ga.  787,  49  S.  E.  788. 

Kentucky. —  Helm  v.  Louisville,  etc.,  R. 
Co.,  33  S.  W.  396,  17  Ky.  L.  Rep.  1004. 

Minnesota. — Anderson  v.  C.  N.  Nelson 
Lumber  Co.,  67  Minn.  79,  69  N.  W.  630. 

Missouri. —  Halliburton  v.  Wabash  R.  Co., 
58  Mo.  App.  27. 

Nebraska. — Union  Stock-Yards  Co.  v.  Good- 
win, 57  Nebr.  138,  77  N.  W.  357. 
[78] 


Ohio. —  Columbus,  etc.,  R.  Co.  v.  Burns,  9 
Ohio  Cir.  Ct.  276,  4  Ohio  Cir.  Dec.  21. 

United  States. —  Holland  v.  Chicago,  etc, 
R.  Co.,  18  Fed.  243,  5  McCrary  549. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  675. 

Where  a  servant  is  required  to  give  his  at- 
tention to  the  work  in  hand,  while  working 
in  a  dangerous  place,  he  is  entitled  to  rely 
on  the  fact  that  the  master,  knowing  such  to 
be  the  fact  will  exercise  due  care  and  dili- 
gence to  protect  him  from  danger  not  directly 
arising  from  such  work.  But  the  rule  will 
not  apply  in  case  of  a  servant  who,  \\'alking 
across  a  track  to  get  his  tools,  is  run  over 
by  an  approaching  train,  since  the  act  of 
Avalking,  being  automatic,  is  not  such  an  act 
as  would  engross  a  man's  attention  to  such 
an  extent  that,  with  ordinary  care  and  dili- 
gence, he  would  not  see  or  hear  an  approach- 
ing train.  Holland  v.  Chicago,  etc.,  R.  Co., 
18  Fed.  243,  5  McCrary  549. 

44.  Lambert  v.  Missisquoi  Pulp  Co.,  72  Vt. 
278,  47  Atl.  1085  (staging  for  temporary  use 
prepared  by  fellow  servants)  ;  Southern  Pac. 
Co.  V.  Pool,  160  U.  S.  438,  16  S.  Ct.  338,  40 
L.  ed.  485  (failure  of  fellow  servant  to  give 
warning  of  danger ) . 

45.  Alabama. —  E.  E.  Jackson  Lumber  Co. 
V.  Cunningham,  141  Ala.  206,  37  So.  445; 
Tibbs  V.  Alabama  Great  Southern  R,  Co.,  Ill 
Ala.  449,  19  So.  969;  Louisville,  etc.,  R.  Co. 
V.  Bouldin,  110  Ala.  185,  20  So.  325,  121  Ala. 
197,  25  So.  903. 

Arizona. —  Hobson  v.  New  Mexico,  etc.,  R. 
Co.,  2  Ariz.  171,  11  Pac.  545. 

Arkansas. —  Mt.  Nebo  Anthracite  Coal  Co, 
V.  Williamson,  73  Ark.  530,  84  S.  W.  779. 

Colorado. —  Carleton  Min.,  etc.,  Co.  v.  Ryan, 
29  Colo.  401,  68  S.  W.  279. 

Delaware. —  Diamond  State  Iron  Co.  v. 
Giles,  7  Houst.  557,  11  Atl.  189. 

Georgia. —  Southern  Cotton  Oil  Co.  v. 
Dukes,  121  Ga.  787,  49  S.  E.  788. 

Illinois. —  Rock  Island  Sash,  etc..  Works  v. 
Pohlman,  210  HI.  133,  71  N.  E.  428  [affirm- 
ing 99  111.  App.  670]  ;  Barnett,  etc.,  Co.  V. 
Schlapka,  208  111.  426,  70  N.  E.  343  [affirming 
110  111.  App.  672];  Momence  Stone  Co.  v. 
Turrell,  205  111.  515,  68  N.  E.  1078  [affirming 
106  111.  App.  160] ;  Chicago,  etc.,  R.  Co.  v. 
Eaton,  194  111.  441,  62  N.  E.  784,  88  Am.  St. 
Rep.  161  [affirming  96  111.  App.  570]  ;  Chi- 
cago, etc.,  R.  Co.  V.  Cullen,  187  111.  523,  58 
N.  E.  455  [affirming  87  111.  App.  374]  ;  Wat- 
son Cut  Stone  Co.  v.  Small,  181  111.  366,  54 
N.  E.  995  [affirming  80  111.  App.  328]  ;  Chi- 
cago, etc.,  R.  Co.  V.  Maroney,  170  111.  520,  48 
N.  E.  953,  62  Am.  St.  Rep.  396  [a^r7ning 
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control  and  manapjement  of  the  same  work,  if  one  assumes  to  attend  to  an  act 
within  their  common  line  of  duties,  which  act  may  be  performed  by  one,  the 


67  111.  App.  618];  Lake  Shore,  etc.,  R.  Co. 
V.  Conway,  169  111.  505,  48  N.  E.  483  [affirm- 
ing 67  111.  App.  155]  ;  Monmouth  Min.,  etc., 
Co.  V.  Erling,  148  111.  521,  36  N.  E.  117,  39 
Am.  St.  Rep.  187;  Chicago,  etc.,  R.  Co.  v. 
McLallen,  84  111.  109;  Montgomery  Coal  Co. 
V.  Barringer,  109  111.  App.  185;  Chicago,  etc., 
R.  Co.  V.  Huff,  104  111.  App.  594;  Chicago, 
etc.,  R.  Co.  V.  Vipond,  101  111.  App.  607; 
Illinois  Steel  Co.  v.  Mann,  100  111.  App.  367 
[affirmed  in  197  111.  186,  64  N.  E.  328];  D. 
Sinclair  Co.  v.  Waddill,  99  111.  App.  334 
[affirmed  in  200  111.  17,  65  N.  E.  437]  ;  Him- 
rod  Coal  Co.  v.  Clark,  99  111.  App.  332  [af- 
firmed in  197  111.  514,  64  N.  E.  282]  ;  Mc- 
Beath  v.  Rawle,  93  111.  App.  212;  Chicago, 
etc.,  R.  Co.  V.  Cleveland,  92  111.  App.  308; 
Morton  v.  Zwierzykowski,  91  111.  App.  462; 
Alabaster  Co.  v.  Lonergan,  90  111.  App.  353 ; 
Pioneer  Cooperage  Co.  v.  Romanowicz,  85  111. 
App.  407  [affirmed  in  186  111.  9,  57  N.  E. 
864] ;  Lake  Shore,  etc.,  R.  Co.  v.  Ryan,  70 
111.  App.  45 ;  Charles  Pope  Glucose  Co.  v. 
Byrne,  60  111.  App.  17;  West  Chicago  St.  R. 
Co.  V.  Dwyer,  57  111.  App.  440  [distinguish- 
ing Slack  V.  Dolese,  137  111.  129,  27  N.  E. 
62]. 

Indiana. — Republic  Iron,  etc.,  Co.  v.  Berkes, 
162  Ind.  517,  70  N.  E.  815;  Heltonville  Mfg. 
Co.  V.  Fields,  138  Ind.  58,  36  N.  E.  529;  Chi- 
cago, etc.,  R.  Co.  V.  Wicker,  (App.  1904)  71 
N.  E.  223;  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  (App.  1903)  67  N.  E.  558;  Gould 
Steel  Co.  V.  Richards,  30  Ind.  App.  348,  66 
N.  E.  68;  American  Tin-Plate  Co.  v.  Wil- 
liams, 30  Ind.  App.  46,  65  N.  E.  304;  Ft. 
Wayne  v.  Patterson,  25  Ind.  App.  547,  58 
K  E.  747;  Baltimore,  etc.,  R.  Co.  v.  Spauld- 
ing,  21  Ind.  App.  323,  52  N.  E.  410;  Boyce  v. 
Schroeder,  21  Ind.  App.  28,  51  N.  E.  376; 
Island  Coal  Co.  v.  Risher,  13  Ind.  App.  98, 
40  N.  E.  158;  Lebanon  v.  McCoy,  12  Ind.  App. 
500,  40  N.  E.  700;  Chicago,  etc.,  R.  Co.  v. 
Branyan,  10  Ind.  App.  570,  37  N.  E.  190. 

loioa. —  Flockhart  v.  Hocking  Coal  Co.,  126 
Iowa  576,  102  N.  W.  494;  Corson  v.  Coal 
Hill  Coal  Co.,  101  Iowa  224,  70  N.  W.  185; 
Muldowney  v.  Illinois  Cent.  R.  Co.,  36  Iowa 
462. 

Kansas. —  Coffeyville  Vitrified  Brick,  etc., 
Co.  V.  Shanks,  69  Kan.  306,  76  Pac.  856; 
Atchison,  etc.,  R.  Co.  v.  Tunnell,  (1897)  49 
Pac.  661;  Kelley  v.  Union  Pac.  R.  Co.,  58 
Kan.  161,  48  Pac.  843. 

Kentucky. —  Ashland  Coal,  etc.,  R.  Co.  v. 
Wallace,  101  Ky.  626,  42  S.  W.  744,  43  S.  W. 
207,  19  Ky.  L.  Rep.  849;  Ahrens,  etc.,  Mfg. 
Co.  V.  Rellihan,  82  S.  W.  993,  26  Ky.  L.  Rep. 
919;  Wilson  v.  Alpine  Coal  Co.,  81  S.  W. 
278,  26  Ky.  L.  Rep.  337;  St.  Bernard  Coal 
Co.  V.  Southard,  76  S.  W.  167,  25  Ky.  L.  Rep. 
638;  Richards  v.  Louisville,  etc.,  R.  Co.,  49 
S.  W.  419,  20  Ky.  L.  Rep.  1478. 

Louisiana. —  Carter  v.  Fred  W.  Dubach 
Lumber  Co..  113  La.  239,  36  So.  952. 

Maine. —  Frye  v.  Bath  Gas,  etc.,  Co.,  94 
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Me.  17,  46  Atl.  804;  Rhoades  v.  Varney,  91 
Me.  222,  39  Atl.  552. 

Massachusetts. —  Welch  v.  New  York,  etc., 
R.  Co.,  182  Mass.  84,  64  N.  E.  695;  Bowes  v. 
New  York,  etc.,  R.  Co.,  181  Mass.  89,  62  N.  E. 
949;  Coan  v.  Marlborough,  164  Mass.  206,  41 
N.  E.  238;  Davis  v.  New  York,  etc.,  R.  Co., 
159  Mass.  532,  34  N.  E.  1070. 

Minnesota. —  Gray  v.  Commutator  Co.,  85 
Minn.  463,  89  N.  W.  322 ;  Delude  v.  St.  Paul 
City  R.  Co.,  55  Minn.  63,  56  N.  W.  461; 
Schumaker  v.  St.  Paul,  etc.,  R.  Co.,  46  Minn. 
39,  48  N.  W.  559,  12  L.  R.  A.  257;  Anderson 
V.  Northern  Mill  Co.,  42  Minn.  424,  44  N.  W. 
315. 

Missouri. —  Rinard  v.  Omaha,  etc.,  R.  Co., 
164  Mo.  270,  64  S.  W.  124;  Payne  v.  Missouri 
Pac.  R.  Co.,  105  Mo.  App.  155,  79  S.  W.  719; 
Halliburton  v.  Wabash  R.  Co.,  58  Mo.  App. 
27;  Wills  V.  Cape  Girardeau  Southwestern  R. 
Co.,  44  Mo.  App.  51;  Banks  v.  Wabash  West- 
ern R.  Co.,  40  Mo.  App.  458. 

Montana. —  McCabe  \\  Montana  Cent.  R. 
Co.,  30  Mont.  323,  76  Pac.  701. 

Nebraska. — Union  Stock- Yards  Co.  v.  Good- 
win, 57  Nebr.  138,  77  N.  W.  357. 

New  Jersey. —  Cairoll  v.  Tide-Water  Oil 
Co.,  67  N.  J.  L.  679,  52  Atl.  275;  Cole  v. 
Warren  Mfg.  Co.,  63  N.  J.  L.  626,  44  Atl. 
647;  Nord  Deutcher  Llovd  Steamship  Co.  v. 
Ingebregsten,  57  N.  J.  L.  400,  31  Atl.  619, 
51  Am.  St.  Rep.  604. 

Neio  York. —  Koren  v.  National  Conduit, 
etc.,  Co.,  179  N.  Y.  552,  71  N.  E.  1132  [af- 
firming 82  N.  Y.  App.  Div.  527,  81  N.  Y. 
Suppl.  614]  ;  Quinn  v.  Brooklyn  Heights  R. 
Co.,  91  N.  Y.  App.  Div.  489,  86  N.  Y.  Suppl. 
883;  Pierson  v.  New  York,  etc.,  R.  Co.,  53 
N.  Y.  App.  Div.  363,  65  N.  Y.  Suppl.  1039; 
Cunningham  v.  Sicilian  Asphalt  Pav.  Co.,  49 
N.  Y.  App.  Div.  380,  63  N.  Y.  Suppl.  357; 
Barkley  v.  New  York  Cent.,  etc.,  R.  Co.,  35 
N.  Y.  App.  Div.  228,  54  N.  Y.  Suppl.  766; 
Harroun  v.  Brush  Electric  Light  Co.,  12  N.  Y. 
App.  Div.  126,  42  N.  Y.  Suppl.  716;  Schulz 
V.  Rohe,  4  Misc.  384,  24  N.  Y.  Suppl.  118; 
Rigdon  V.  Alleghany  Lumber  Co.,  13  N.  Y. 
Suppl.  871  [affirmed  in  131  N.  Y.  668,  30 
N.  E.  867] ;  Byrnes  v.  New  York,  etc.,  R.  Co., 
14  N.  Y.  St.  554. 

North  Carolina. —  Wilkie  v.  Raleigh,  etc., 
R.  Co.,  127  N.  C.  203,  37  S.  E.  204. 

Ohio. — Cleveland,  etc.,  R.  Co.  v.  Kernochan, 
55  Ohio  St.  306,  45  N.  E.  531;  New  York, 
etc.,  R.  Co.  V.  Roe,  25  Ohio  Cir.  Ct.  628;  Carl 
V.  Pierce,  20  Ohio  Cir.  Ct.  68,  10  Ohio  Cir. 
Dec.  711;  Strabler  v.  Toledo  Bridge  Co.,  11 
Ohio  Cir.  Dec.  87;  Pittsburg,  etc.,  R.  Co.  i'. 
Burroughs,  9  Ohio  S.  &  C.  PI.  Dec.  324,  6 
Ohio  N.  P.  37. 

Pennsylvania. —  O'Brien  v.  Sullivan,  195 
Pa.  St.  474,  46  Atl.  130 ;  Vanesse  v.  Catsburg 
Coal  Co.,  159  Pa.  St.  403,  28  Atl.  200;  Ortlip 
V.  Philadelphia,  etc..  Traction  Co.,  9  Pa.  Dist. 
291. 

Rhode  Island. —  Lebeau  v.  Dyerville  Mfg. 
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other  may  rely  upon  the  presumption  that  it  was  properly  performed ."^^  The 
servant  has  a  right  to  assume  superior  knowledge  and  skill  in  his  master,  to  rely 
on  his  judgment,  and  to  believe  that  he  will  not  unnecessarily  jeopardize  his  per- 
son by  avoidable  risk;*^  but  he  cannot,  in  the  performance  of  a  hazardous  serv- 
ice, negligently  omit  to  adopt  the  usual  and  proper  precautions  which  have  been 
previously  required  by  the  master,  and  which  his  own  experience  in  the  service 
has  shown  to  be  useful  as  tending  to  diminish  the  risks  of  the  service,  in  a  sup- 
posed reliance  on  the  prudence  and  judgment  of  his  master,  whose  suggestions 
and  directions  he  wilfully  disregards/^ 

(b)  Assurances  or  Eepresentations  as  to  Ahsence^  of  Danger.  A  servant 
is  not  guilty  of  contributory  negligence  where  he  relies  upon  the  assurances  or 
representations  of  the  master  or  his  vice-principal  as  to  the  safety  of  the  place  of 
work,  tools,  machinery,  or  appliances,^^  or  upon  his  promise  to  protect  and  guard 


Co.,  26  R.  I.  34,  57  Atl.  1092;  McDonald  v. 
Postal  Tel.  Co.,  22  R.  I.  131,  46  Atl.  407; 
Mulvey  v.  Rhode  Island  Locomotive  Works, 
14  R.  I.  204. 

Tennessee. —  Ritt  v.  True  Tag  Paint  Co., 
108  Tenn.  646,  69  S.  W.  324. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Hannig, 
91  Tex.  347,  43  S.  W.  508  [reversing  (Civ. 
App.  1897)  41  S.  W.  196];  St.  Louis  South- 
western R.  Co.  V.  Rea,  (Civ.  App.  1904)  84 
vS.  W.  428;  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1904)  82  S.  W.  787;  Southern 
Kansas  R.  Co.  v.  Sage,  (Civ.  App.  1904)  80 
S.  W.  1038;  San  Antonio,  etc.,  R.  Co.  v. 
Brock,  (Civ.  App.  1904)  80  S.  W.  422;  Mis- 
souri, etc.,  R.  Co.  V.  Hutchens,  35  Tex.  Civ. 
App.  343,  80  S.  W.  415;  Gulf,  etc.,  R.  Co.  v. 
Larkin,  (Civ.  App.  1904)  80  S.  W.  94  [re- 
versed on  other  points  in  (1904)  82  S.  W. 
1026] ;  Missouri,  etc.,  R.  Co.  v.  Hoskins,  34 
Tex.  Civ.  App.  627,  79  S.  W.  369;  Texas,  etc., 
R.  Co.  V.  Hartnett,  33  Tex.  Civ.  App.  103,  75 
S.  W.  809;  El  Paso,  etc.,  R.  Co.  v.  McComas, 
(Civ.  App.  1903)  72  S.  W.  629;  Galveston, 
etc.,  R.  Co.  V.  Courtney,  30  Tex.  Civ.  App. 
544,  71  S.  W.  307;  Gulf,  etc.,  R.  Co.  v.  Moore, 
28  Tex.  Civ.  App.  603,  68  S.  W.  559;  Gal- 
veston, etc.,  R.  Co.  V.  Adams,  (Civ.  App. 
1900)  55  S.  W.  803  [affirmed  in  94  Tex.  100, 
58  S.  W.  831]  ;  Missouri,  etc.,  R.  Co.  v. 
Crowder,  (Civ.  App.  1899)  55  S.  W.  380; 
International,  etc.,  R.  Co.  v.  Stephenson,  22 
Tex.  Civ.  App.  220,  54  S.  W.  1086;  Interna- 
tional, etc.,  R.  Co.  V.  Elkins,  (Civ.  App. 
1899)  54  S.  W.  931;  Terrell  Compress  Co.  v. 
Arrington,  (Civ.  App.  1898)  48  S.  W.  59; 
Gulf,  etc.,  R.  Co.  V.  Kelly,  (Civ.  App.  1896) 
34  S.  W.  140;  Dillingham  v.  Harden,  6  Tex. 
Civ.  App.  474,  26  S.  W.  914. 

Utah.—  Pool  V.  Southern  Pac.  Co.,  20  Utah 
210,  58  Pac.  326;  Wilson  v.  Sioux  Consol. 
Min.  Co.,  16  Utah  392,  52  Pac.  626. 

Virginia. —  Richlands  Iron  Co.  v.  Elkins, 
90  Va.  249,  17  S.  E.  890;  Norfolk,  etc.,  R.  Co. 
V.  Nunnally,  88  Va.  546,  14  S.  E.  367. 

Wisconsin. —  Schultz  v.  Chicago,  etc.,  R. 
Co.,  44  Wis,  638. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Herbert,  116  U.  S.  642,  6  S.  Ct.  590,  29  L.  ed. 
755;  Bunker  Hill,  etc.,  Min.,  etc.,  Co.  v. 
Jones,  130  Fed.  813,  65  C.  C.  A.  363;  Kasa- 
darian  v.  James  Hill  Mfg.  Co.,  130  Fed.  62; 


Continental  Trust  Co.  v.  Toledo,  etc.,  R.  Co., 
87  Fed.  133,  32  C.  C.  A.  44 ;  Grand  Trunk  R. 
Co.  V.  Tennant,  66  Fed.  922,  14  C.  C.  A.  190. 
See  also  Mexican  Cent.  R.  Co.  v.  Murray,  102 
Fed.  264,  42  C.  C.  A.  334. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  675,  713,  724. 

In  order  to  hold  a  servant  guilty  of  con- 
tributory negligence,  when  injured  in  the 
course  of  his  employment,  it  must  appear 
that  he  was  sufficiently  acquainted  with  the 
work  assigned  to  him  to  know  and  appreciate 
the  dangers  incident  thereto;  and,  where 
nothing  dangerous  is  apparent  to  the  servant 
in  connection  with  his  employment,  he  has 
the  right  to  presume  that  it  is  reasonably 
safe,  and  that  he  will  be  notified  of  special 
elements  of  danger  not  open  to  ordinary  ob- 
servation, but  which  are  known  to  his  master. 
Lebeau  v.  Dyerville  Mfg.  Co.,  26  R.  I.  34,  57 
Atl.  1092. 

Selection  of  fellow  servants. —  A  servant  is 
not  bound  to  ascertain  at  his  peril  whether 
the  master  has  used  reasonable  care  in  the 
selection  of  those  employed  in  the  same 
branch  of  service,  but  is  warranted  in  assum- 
ing that  his  employer  has  performed  his  duty 
in  that  respect,  and,  until  notice  to  the  con- 
trary is  brought  home  to  him,  may  act  on 
such  assumption.  Charles  Pope  Glucose  Co. 
V.  Byrne,  60  111.  App,  17. 

46.  Merritt  v.  Great  Northern  R.  Co.,  81 
Minn.  496,  84  N.  W.  321. 

47.  Carter  v.  Fred  W.  Dubach  Lumber  Co., 
113  La.  239,  36  So.  952.  See  also  Halli- 
burton V.  Wabash  R.  Co.,  58  Mo.  App.  27. 

48.  Jones  v.  Roach,  41  N.  Y.  Super.  Ct, 
248. 

49.  Illinois. —  Watson  Cut  Stone  Co.  v. 
Small,  181  111.  366.  54  N.  E.  995  [affirming 
80  111.  App.  328]  ;  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  148  111.  573,  36 
N.  E.  572  [affirming  45  111.  App.  317]  ; 
Chicago  Edison  Co.  v.  Hudson,  66  111.  App. 
639. 

Indian  Territory. —  Purcell  Mill,  etc.,  Co. 
V.  Kirkland,  2  Indian  Terr.  169,  47  S.  W. 
311. 

Iowa. —  Nugent  v.  Cudahy  Packing  Co., 
126  Iowa  517,  102  N.  W.  442. 

Kansas.—  Aiohison,  etc.,  R.  Co.  V.  McKee, 
37  Kan.  592,  15  Pac.  484. 
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the  servant  from  danger,^  unless  the  danger  is  so  ol)vions  and  imminent  that  no 
ordinarily  prudent  person  would  undertake  to  perform  the  service.^^ 

(c)  On  Care  of  Fellow  Servants  Under  /Statutes.  While,  under  statutes 
limiting  the  fellow  servant  doctrine,  a  servant  has  the  right  to  rely  upon  the 
exercise  of  reasonable  care  by  his  fellow  servants,^^  this  does  not  absolve  liim 
from  caring  for  his  own  safety,  as  an  ordinarily  prudent  man  would  do  under  like 
circumstances,^^  and  he  cannot  recover  for  an  injury  received  by  reason  of  the 
negligence  of  a  fellow  servant,  if  he  knew,  or,  by  the  exercise  of  ordinary  care, 
miglit  have  known,  thereof.^^ 

(ill)  Knowledge  of  Defects  or  Dangers''^  —  (a)  Li  General.  Where 
a  servant  has  actual  or  constructive  knowledge  of  defects  and  dangers  of  such  a 
character  that  a  reasonably  prudent  man,  under  similar  circumstances,  would 
exercise  due  care  to  avoid  the  dangers,  and  is  injured  by  reason  of  his  failure  to 
use  ordinary  care,  he  is  guilty  of  contributory  negligence.^*^    But  if  a  servant  had 


Kentucky. — Lasch  v.  Stratton,  101  Ky. 
672,  42  S.  W.  756,  19  Ky.  L.  Rep.  889; 
Smith  V.  Kentucky  Lumber  Co.,  78  S.  W. 
120,  25  Ky.  L.  Rep.  1366;  St.  Bernard  Coal 
Co.  V.  Southard,  76  S.  W.  167,  25  Ky.  L.  Rep. 
638;  Wake  v.  Price,  58  S.  W.  519,  22  Ky. 
L.  Rep.  696. 

Massachusetts. —  Lynch  v.  M.  T.  Stevens, 
etc.,  Co.,  187  Mass.  397,  73  N.  E.  478; 
O'Brien  v.  Nute-Hallett  Co.,  177  Mass.  422, 
59  N.  E.  65. 

Missouri. —  Connolly  v.  St.  Joseph  Press 
Printing  Co.,  166  Mo.  447,  66  S.  W.  268; 
Malone  v.  Morton,  84  Mo.  436;  Monahan  v. 
Kansas  City  Clay,  etc.,  Co.,  58  Mo.  App. 
68. 

Montana. —  Allen  v.  Bell,  32  Mont.  69, 
79  Pac.  582. 

New  Yorfc.— Schmit  v.  Gillen,  41  N.  Y. 
App.  Div.  302,  58  N.  Y.  Suppl.  458;  Chad- 
wick  V.  Brewsher,  15  N.  Y.  Suppl.  598. 

OMo.— Davis  v.  Griffith,  11  Ohio  Dec. 
(Reprint)  495,  27  Cine.  L.  Bui.  180. 

Pennsylvania. —  Wagner  v.  H.  W^.  Jayne 
Chemical  Co.,  147  Pa.  St.  475,  23  Atl.  772, 
30  Am.  St.  Rep.  745. 

Utah. —  See  Mathews  v.  Daly-West  Min. 
Co.,  27  Utah  193,  75  Pac.  722,  in  which 
the  servant  relied  on  the  statement  of  the 
foreman  that  he  was  going  to  shut  down 
for  repairs,  and  was  injured  by  the  start- 
ing of  the  mill  without  warning. 

United  States. —  Swensen  v.  Bender,  114 
Fed.  1,  51  C.  C.  A.  627. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,-'  §  676. 

50.  Scullane  v.  Kellogg,  169  Mass.  544,  48 
N.  E.  622;  Moore  v.  Wabash,  etc.,  R.  Co., 
85  Mo.  588;  Bradley  v.  New  York  Cent. 
R.  Co.,  3  Thomps.  &  C.  (N.  Y.)  288  [af- 
firmed  in  62  N.  Y.  99];  Mullane  v.  Hous- 
ton, etc.,  Ferry  R.  Co.,  21  Misc.  (N.  Y.) 
10,  46  N.  Y.  Suppl.  957  [affirming  20  Misc. 
434,  45  N.  Y.  Suppl.  1039];  Missouri  Pac. 
R.  Co.  V.  Williams,  75  Tex.  4,  12  S.  W. 
835,  16  Am.  St.  Rep.  867.  Compare  Louisi- 
ana Extension  R.  Co.  v.  Carstens,  19  Tex. 
Civ.  App.  190,  47  S.  W.  36,  holding  that 
if  the  division  superintendent  and  con- 
ductor assured  the  brakeman  that  they 
would  guard  against  his  injury  by  regu- 
lating the  movement  of  the  train,  and  they 

[IV,  F,  2,  a,  (II).  (b)] 


did  all  that  was  incumbent  on  them  to  stop 
it,  and  its  failure  to  stop  was  not  caused 
or  contributed  to  by  their  negligence,  no 
recovery  could  be  had  for  his  death. 

51.  Chicago,  etc.,  R.  Co.  v.  McGraw,  22 
Colo.  363,  45  Pac.  383;  Chicago  Anderson 
Pressed  Brick  Co.  v.  Sobkowiak,  148  111. 
573,  36  N.  E.  572  [affirming  45  111.  App. 
317]  ;  Wake  v.  Price,  58  S.  W.  519,  22 
Ky.  L.  Rep.  696. 

Where  a  servant  has  better  means  of 
knowledge  than  the  master,  he  cannot  rely 
upon  assurances  as  to  the  aljsence  of  danger. 
Chicago  Consol.  Bottling  Co.  v.  Mitton,  41 

III.  App.  154. 

52.  Henrv  v.  Sioux  City,  etc.,  R.  Co.,  75 
Iowa  84,  39  N.  W.  193,  9  Am.  St.  Rep. 
457 ;  Pringle  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  613,  21  N.  W.  108;  Beems  t\  Chicago, 
etc.,  R.  Co.,  58  Iowa  150,  12  N.  W.  222; 
Rahman  v.  Minnesota,  etc.,  R.  Co.,  43  Minn. 
42,  44  N.  W.  522. 

53.  Central  R.,  etc.,  Co.  v.  Brantley,  93  Ga. 
259,  20  S.  E.  98. 

54.  Nichols  v.  Chicago,  etc.,  R.  Co.,  69  Iowa 
154,  28  N.  W.  571. 

55.  Acts  in  emergencies  see  infra,  IV,  F, 
4,  g. 

As  affecting  assumption  of  risk  see  supra, 

IV,  E,  5. 

Compliance  with  commands  see  infra,  IV, 
F,  4,  f. 

Continuing  work  with  knowledge  of  danger 

see  infra,  IV,  F,  2,  a,  (m),  (b). 

Inexperienced  or  youthful  employee  see 
supra,  IV,  F,  2,  b,  (iv). 

Knowledge  of  rules  and  orders  see  infra, 

IV,  F,  4,  d. 

Opportunity  to  discover  defects  or  dangers 
see  infra,  IV,  F,  4,  a,  (ii),  (b). 

Precautions  against  known  or  apparent 
dangers  see  infra,  IV,  F,  4,  c. 

56.  Alahama. — Coosa  Mfg.  Co.  v.  Williams, 
133  Ala.  606,  32  So.  232;  Birmingham  R., 
etc.,  Co.  V.  Allen,  99  Ala.  359,  13  So.  8, 
20  L.  R.  A.  457;  Kansas  City,  etc.,  R.  Co. 

V.  Burton,  97  Ala.  240,  12  So.  88. 
Alaska. — Gibson   v.    Canadian   Pac.  Nav. 

Co.,  1  Alaska  407. 

California. — Mullin  v.  California  Horse- 
shoe Co.,  105  Cal.  77,  38  Pac.  535.  See 
also  Goggin  v.  Osborne,   115  Cal.  437,  47 
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no  actual  knowledge  of  the  danger  which  threatened  hira,  and,  in  the  exercise  of 
ordinary  care,  would  not  have  apprehended  the  danger  in  time  to  avoid  it,  he  can 


Pac.  248^  where  it  is  held  that  the  servant's 
knowledge  is  a  question  for  the  jury. 

Georgia. — Blackstone  v.  Georgia  Cent.  E. 
Co.,  112  Ga.  762,  38  S.  E.  79;  Southern 
R.  Co.  V.  Harbin,  110  Ga.  808,  36  S.  E.  218. 

Illinois. —  Montgomery  Coal  Co.  v.  Bar- 
ringer,  109  111.  App.  185;  Illinois  Steel  Co. 
?;.  McNulty,  105  111.  App.  594;  Illinois  Cent. 
R.  Co.,  V.  Curran,  94  111.  App.  182;  Ruane 
V.  Lake  Shore,  etc.,  R.  Co.,  64  111.  App. 
359;  Clark  r.  Murton,  63  111.  App.  49; 
Lake  Shore,  etc.,  R.  Co.  v.  Roy,  5  111.  App. 
82. 

Indiana. — Xew  York,  etc.,  R.  Co.  v.  Osl:- 
nian,  146  Ind.  452,  45  N.  E.  651;  Wabash 
Paper  Co.  v.  Webb,  146  Ind.  303,  45  N.  E. 
474. 

loica. —  Quinn  v.  Chicago,  etc.,  R.  Co.,  107 
Iowa  710,  77  W.  464;  McDonnell  v.  Illi- 
nois Cent.  R.  Co.,  105  Iowa  459,  75  N.  W. 
336;  Blazenic  v.  Iowa,  etc..  Coal  Co.,  102 
Iowa  706,  72  N.  W.  292;  Cowles  v.  Chicago, 
etc.,  R.  Co.,  102  Iowa  507,  71  N.  W.  580; 
McKee  v.  Chicago,  etc.,  R.  Co.,  83  Iowa  616, 
50  N.  W.  209,  13  L.  R.  A.  817. 

Ka7isas. — Beal  v.  Atchison,  etc.,  R.  Co.,  62 
Kan.  250,  62  Pac.  321. 

Kentucky. — Jacobs  v.  Chesapeake,  etc.,  R. 
Co.,  72  S.  W.  308,  24  Ky.  L.  Rep.  1879; 
Downey  v.  Pence,  32  S.  W.  737,  17 
Ky.  L.  Rep.  824. 

Maine. —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278,  59  Atl.  285. 

Maryland. —  Meister  v.  Alber,  85  Md.  72, 
36  Atl.  360. 

Massachusetts. — Gavin  v.  Fall  River  Auto- 
miitic  Tel.  Co.,  185  Mass.  78,  69  N.  E.  1055; 
Connors  v.  Merchants'  Mfg.  Co.,  184  Mass. 
406,  69  N.  E.  218;  Meunier  r.  Chemical 
Paper  Co.,  180  Mass.  109,  61  N.  E.  810; 
Kelley  u.  Calumet  Woolen  Co.,  177  Mass. 
128,  58  N.  E.  182;  Arnold  v.  Eastman 
Freight-Car  Heater  Co.,  176  Mass.  135,  57 
N.  E.  209;  Young  v.  Miller,  167  Mass.  224, 
45  N.  E.  628. 

Michigan. — Shippey  v.  Grand  Rapids 
Leather  Co.,  124  Mich.  533,  83  N.  W.  284; 
Andrews  v.  Tamarack  Min.  Co..  114  Mich. 
375,  72  K  W.  242;  Sakol  v.  Rickel,  113 
Mich.  476,  71  N.  W.  833. 

Minnesota. —  Hitchcock  v.  Minneapolis  R. 
Transfer  Co.,  81  Minn.  352,  84  N.  W.  42; 
Anderson  v.  C.  N.  Nelson  Lumber  Co.,  67 
Minn.  79,  69  N.  W.  630. 

Mississippi. — Hatter  v.  Illinois  Cent.  R. 
Co.,  69  Miss.  642,  13  So.  827;  Dowell  v. 
Vicksburg,  etc.,  R.  Co.,  61  Miss.  519. 

Missouri. — Bradley  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  293,  39  S.  W.  763;  Adams 
V.  Kansas,  etc..  Coal  Co.,  85  Mo.  App.  486; 
Warmington  v.  Atchison,  etc.,  R.  Co.,  46 
Mo.  App.  159. 

Montana. — Cummings  v.  Helena,  etc.. 
Smelting,  etc.,  Co.,  26  Mont.  434,  68  Pac. 
852.  Compare  McCabe  v.  Montana  Cent.  R. 
Co..  30  Mont.  323,  76  Pac.  701. 

New  Hampshire. — Burnham  v.  Concord  R. 


Co.,  69  N.  H.  280,  45  Atl.  563,  knowledge 
question  for  jury. 

New  York. — Renninger  v.  New  York  Cent., 
etc.,  R.  Co.,  162  N.  Y.  595,  57  N.  E.  1123 
[affirming  11  N.  Y.  App.  Div.  565,  42 
N.  Y.  Suppl.  813]  ;  Tvdeman  v.  Prince  Line, 
102  N.  Y.  App.  Div.  279,  92  N.  Y.  Suppl. 
446;  Skapura  v.  National  Sugar  Refining 
Co.,  83  N.  Y.  App.  Div.  21,  81  N.  Y.  Suppl. 
1085;  Goodman  v.  Crystal,  56  N.  Y. 
App.  Div.  64,  67  N.  Y.  Suppl.  200;  Ander- 
son V.  New  York,  etc..  Mail  Steamship  Co., 
13  N.  Y.  App.  Div.  218,  43  N.  Y.  Suppl. 
213;  Koehler  v.  Syracuse  Specialty  Mfg.  Co., 
12  N.  Y.  App.  Div.  50,  42  N.  Y.  Suppl. 
182;  Kueckel  v.  O'Connor,  36  Misc.  335,  43 
N.  Y.  Suppl.  546  [affirmed  in  76  N.  Y.  Suppl. 
829]. 

North  Carolina. — Harrill  v.  South  Caro- 
lina, etc.,  R.  Co.,  135  N.  C.  601,  47  S.  E. 
730;  Crutchfield  v.  Richmond,  etc.,  R.  Co., 
78  N.  C.  300. 

Ohio. — Huron  Dock  Co.  v.  Swart,  24  Ohio 
Cir.  Ct.  504;  McCarty  v.  Baltimore,  etc., 
R.  Co.,  20  Ohio  Cir.  Ct.  536,  11  Ohio  Cir. 
Dec.  229 ;  Miller  v.  Lozier  Mfg.  Co.,  19  Ohio 
Cir.  Ct.  660,  9  Ohio  Cir.  Dec.  755;  Pennsyl- 
vania R.  Co.  V.  Hammond,  18  Ohio  Cir.  Ct. 
727,  4  Ohio  Cir.  Dec.  299;  Lake  Shore,  etc  , 
R.  Co.  V.  Shook,  16  Ohio  Cir.  Ct.  665,  9 
Ohio  Cir.  Dec.  9. 

Pennsylvania. — Tomaczewski  v.  Dobson, 
208  Pa.  St.  324,  57  Atl.  718;  Hurley  r. 
Lukens  Iron,  etc.,  Co.,  186  Pa.  St.  187,  40 
Atl.  321;  Devlin  v.  Phoenix  Iron  Co.,  182 
Pa.  St.  109,  37  Atl.  927. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Walker, 
(Civ.  App.  1905)  85  S.  W.  28;  Bookrum 
V.  Galveston,  etc.,  R,  Co.,  (Civ.  App.  1900) 
57  S.  W.  919. 

r/a/i.— Roth  V.  Eccles,  28  Utah  456,  79 
Pac.  918;  Sullivan  v.  Salt  Lake  City,  13 
Utah  122,  44  Pac.  652. 

Virainia. — Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,^  103  Va.  356,  49  S.  E.  489 ;  White 
V.  Newport  News  Shipbuilding,  etc.,  Co.,  95 
Va.  355,  28  S.  E.  577. 

Washington. — McHugh  v.  Northern  Pac, 
R.  Co.,  32  Wash.  30,  72  Pac.  450. 

West  Virginia. — Oliver  v.  Ohio  River  R. 
Co.,  42  W.  Va.  703,  26  S.  E.  444;  Massie 
V.  Peel  Splint  Coal  Co.,  41  W.  Va.  620, 
24  S.  E.  644. 

Wisconsin. — Powell  v.  Ashland  Iron,  etc., 
Co.,  98  Wis.  35,  73  N.  W.  573;  Kennedy 
V.  Lake  Superior  Terminal,  etc.,  Co.,  87  Wis. 
28,  57  N.  W.  976. 

United  States.— Tuttle  v.  Detroit,  etc.,  R. 
Co.,  122  U.  S.  189,  7  S.  Ct.  1166,  30  L.  ed. 
1114;  Vany  v.  Peirce,  82  Fed.  162,  26 
C.  C.  A.  521;  Louisville,  etc.,  R.  Co.  v. 
Ward,  61  Fed.  927,  10  C.  C.  A.  160. 

England. — Senior  v.  Ward,  1  E.  &  E.  3S3, 
5  Jur.  N.  S.  172,  28  L.  J.  Q.  B.  139,  7 
Wkly.  Rep.  261,  102  E.  C.  L.  385. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  706. 

[IV,  F,  2,  a,  (III),  (a)] 


1238    [26  Cyc] 


MASTER  AND  SEE  VANT 


recover      nor  is  a  servant  necessarily  charged  v^^itli  contributory  negligence 


Belief  in  dangerous-  nature. —  Servant  may 
disregard  defect  where  person  of  ordinary 
prudence  would  not  believe  same  dangerous. 
Colorado  Cent.  R.  Co.  v.  Ogden,  3  Colo.  499. 

Knowledge  by  a  servant  of  one  defect  will 
not  exonerate  the  master  from  liability  for 
injuries  caused  by  another  defect  unless  it 
appears  that  the  servant,  with  the  knowl- 
edge he  had,  under  the  circumstances,  acted 
imprudently  in  using  the  appliance.  El  Paso 
Northeastern  R.  Co.  v.  Ryan,  36  Tex.  Civ. 
App.  190,  81  S.  W.  503. 

Knowledge  of  a  fellow  servant,  who  had 
charge  of  the  work  in  hand,  that  a  certain 
tool  was  defective,  will  not  prevent  a  re- 
covery from  the  master  for  an  injury  to  a 
servant  caused  thereby,  since  contributory 
negligence,  to  defeat  a  cause  of  action,  must 
be  that  of  the  party  injured.  Noble  v.  Bes- 
semer Steamship  Co.,  127  Mich.  103,  86 
N.  W.  520,  89  Am.  St.  Rep.  461,  54  L.  R.  A. 
456  [distingiUshing  Wachsmuth  v.  Shalo 
Electric  Crane  Co.,  118  Mich.  275,  76  N.  W. 
497;  Rawley  r.  Colliau,  90  Mich.  31,  51 
N.  W.  350;  Hefferen  v.  Northern  Pac.  R. 
Co.,  45  Minn.  471,  48  N.  W.  1]. 

Servant  charged  with  knowledge  of  obvious 
dangers  see  Tuscaloosa  Waterworks  Co,  v. 
Herren,  131  Ala.  81,  31  So.  444;  Illinois  Steel 
Co.  V.  McNulty,  105  111.  App.  594;  Cowles 
V.  Chicago,  etc.,  R.  Co.,  102  Iowa  507,  71 
N.  W.  580;  Heath  v.  Whitebreast  Coal,  etc., 
Co.,  65  Iowa  737,  23  N.  W.  148;  Merchant 
V.  Pine  Woods  Lumber  Co.,  107  La.  403 
31  So.  878;  Pollich  r.  Sellers,  42  La.  Ann. 
623,  7  So.  786;  Anderson  i\  C.  N.  Nelson 
Lumber  Co.,  67  Minn.  79,  69  N.  W.  630; 
Adam-s  v.  Kansas,  etc..  Coal  Co.,  85  Mo.  App. 
486 ;  Wray  v.  Southwestern  Electric  Light, 
etc.,  Co.,  68  Mo.  App.  380;  Regan  f.  Palo, 
62  N.  J.  L.  30,  41  Atl.  364;  Holmes  v. 
Pennsylvania  Co.,  13  Ohio  Cir.  Ct.  397,  7 
Ohio  Cir.  Dec.  165;  Gropp  v.  Carnegie  Steel 
Co.,  4  Pa.  Super.  Ct.  621;  Jennings  v.  Ta- 
coma  R.,  etc.,  Co.,  7  Wash.  275,  34  Pac. 
937;  Borden  v.  Daisy  Roller  Mill  Co.,  98 
Wis.  407,  74  N.  W.  91,  67  Am.  St.  Rep.  816: 
Bunker  Hill,  etc.,  Min.,  etc.,  Co.  v.  Oberder, 
79  Fed.  726,  25  C.  C.  A.  171. 

57.  Alabama. —  E.  E.  Jackson  Lumber  Co. 
V.  Cunningham,  141  Ala.  206,  37  So.  445; 
Osborne  v.  Alabama  Steel,  etc.,  Co.,  135  Ala. 
571,  33  So.  687, 

California.  —  See  Hanley  v.  California 
Bridge,  etc.,  Co.,  127  Cal.  232,  59  Pac. 
577,  47  L.  R.  A.  597. 

Connecticut. — Julian  v.  Stony  Creek  Red 
Granite  Co.,  71  Conn.  652,  42  Atl.  994. 

Georgia. —  Winship  Mach.  Co.  v.  Burger, 
110  Ga.  296,  35  S.  E.  120. 

Illinois. — Illinois  Terminal  R.  Co.  v. 
Thompson,  210  111.  226,  71  N.  E.  328  [af- 
firming 112  111.  App.  463];  North  Chicago 
St.  R.  Co.  V.  Dudgeon,  184  111.  477,  56  N.  E. 
796  \affirming  83  111.  App.  528]  Westville 
Coal  Co.  V.  Schwartz,  177  111.  272,  52  N.  E. 
270  [affirming  75  111.  App.  468]  ;  Edward 
Hines  Lumber  Co.  v.  Ligas,  172  111.  315,  50 

[IV,  F,  2,  a,  (III),  (A)] 


N.  E.  225,  64  Am.  St.  Rep.  38  [affirming 
68  111.  App.  523];  Pullman  Palace  Car  Co. 
V.  Laack,  143  111.  242,  32  N.  E.  285,  18 
L.  R.  A.  215  [affirming  41  111.  App.  34]; 
Chicago,  etc.,  R.  Co.  v.  Russell,  91  111.  298, 
,33  Am.  Rep.  54;  Illinois  Steel  Co.  v.  Ryska, 
102  111.  App.  347  [affirmed  in  200  III.  280, 
65  N.  E.  734]. 

Indiana. —  Salem-Bedford  Stone  Co.  v. 
O'Brien,  150  Ind.  656,  49  N.  E.  457  [revers- 
ing 12  Ind.  App.  217,  40  N.  E.  430]  ;  Brown 
V.  Ohio,  etc.,  R.  Co.,  138  Ind.  048,  37  N.  E. 
717,  38  N.  E.  176;  Louisville,  etc.,  R.  Co. 
■V.  Buck,  116  Ind.  506,  19  N.  E.  453,  9 
Am.  St.  Rep.  883,  2  L.  R.  A.  520;  Lebanon 
V.  McCoy,  12  Ind.  App.  500,  40  N.  E.  700. 

loioa. — Bryce  v.  Chicago,  etc.,  R.  Co.,  103 
Iowa  605,  72  N.  W.  780;  Grimmelman  v. 
Union  Pac.  R.  Co.,  101  Iowa  74,  70  N.  W. 
90. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Michaels,  57  Kan.  474,  46  Pac.  938. 

Kentucky. — Louisville  Hotel  Co.  v.  Kal- 
tenbrun,  80  S.  W.  1163,  26  Ky.  L.  Rep. 
208;  Board  v.  Chesapeake,  etc.,  R.  Co.,  70 
S.  W.  625,  24  Ky.  L.  Rep.  1079. 

Louisiana. — Thompson  v.  New  Orleans, 
etc.,  R.  Co.,  108  La.  52,  32  So.  177. 

Maine. — Fickett  v.  Lisbon  Falls  Fibre 
Co.,  91  Me.  268,  39  Atl.  996. 

Maryland. — See  Pikesville,  etc.,  R.  Co.  v. 
State,  88  Md.  503,  42  Atl.  214. 

Massachusetts. — Joyce  v.  American  Writ- 
ing Paper  Co.,  184  Mass.  230,  68  N.  E.  213; 
Cote  V.  Lawrence  Mfg.  Co.,  178  Mass.  295, 
59  N.  E.  656;  Donahue  v.  Boston,  etc.,  R. 
Co.,  178  Mass.  251,  59  N.  E.  003;  Spauld- 
ing  V.  Forbes  Lith.  Mfg.  Co.,  171  Mass. 
271,  50  N.  E.  543,  68  Am.  St.  Rep.  424; 
Donahue  v.  Drown,  154  Mass.  21,  27  N.  E. 
675. 

Michigan. — Corbett  v.  American  Screen 
Door  Co.,  133  Mich.  669,  95  N.  W.  737; 
Shumway  v.  Walworth,  etc.,  Mfg.  Co.,  98 
Mich.  41 L  57  N.  W.  251;  Smith  v.  Pe- 
ninsular Car-Work^  60  Mich.  501,  27  N.  VV. 
602,  1  Am.  St.  Rep.  542. 

Mimnesota. — Lyons  v.  Dee,  88  Minn.  490, 
93  N.  W.  899;  Kerrigan  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  407,  90  N.  W.  976;  Pruke 
V.  South  Park  Foundry,  etc.,  Co.,  68  Minn. 
305,  71  N.  W.  276. 

Missouri. — Robbins  v.  Big  Circle  Min. 
Co.,  105  Mo.  App.  78,  79  S.  W.  480;  Hutli 
V.  Dohle,  76  Mo.  App.  671. 

New  York. — Walsh  v.  New  York,  etc.,  R. 
Co.,  178  N.  Y.  588,  70  N.  E.  1111  [af- 
firming 80  N.  Y.  App.  Div.  316.  80  N.  Y. 
Suppl.  767];  McGuire  v.  Bell  Tel.  Co.,  167 
N.  Y.  208,  60  N.  E.  433,  52  L.  R.  A.  437 
[affirming  66  N.  Y.  Suppl.  1137]  ;  Finn 
Cassidy,  165  N.  Y.  584,  59  N.  E.  311,  53 
L.  R.  A.  877  [affirming  57  N.  Y.  Suppl. 
1138];  Stewart  v.  Ferguson,  34  N.  Y. 
App.  Div.  515,  54  N.  Y.  Suppl.  615;  Stew- 
art V.  New  York,  etc.,  R.  Co.,  5  Silv.  Sup. 
198,  8  N.  Y.  Suppl.  19  [affirmed  in  126 
N.  Y.  631,  27  N.  E.  410] ;  Connolly  v.  Poll- 
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where,  in  the  discharge  of  his  duties,  he  has  forgotten  a  danger  of  which  he  had 
notice.^^ 

(b)  Continuing  Wor^k  With  Knowledge  of  Danger  —  (1)  In  General. 
Where  a  servant  continued  work  with  knowledge,  actual  or  constructive,  of 
dangers  which  an  ordinarily  prudent  man  would  refuse  to  subject  himself  to,  he  is 
guilty  of  contributory  negligence ;  but  where  there  is  nothing  to  show  that  the 
danger  which  a  servant  encountered  was  so  imminent  that  any  reasonably  prudent 
man  would  have  abandoned  the  work,  the  servant  in  continuing  to  work  is  not 
guilty  of  such  negligence  as  will  bar  his  right  to  recover  for  injuries  sustained 
by  him.^ 


Ion,  41  Barb.  366;  Flynn  v.  Harlow,  61 
N.  Y.  Super.  Ct.  293,  19  N.  Y.  Suppl.  705. 

North  Carolina. —  Harrill  v.  South  Caro- 
lina, etc.,  R.  Co.,  135  N.  C.  601,  47  S.  E. 
730;  Thomas  v.  Raleigh,  etc.,  R.  Co.,  129 
N.  C.  392,  40  S.  E.  201;  Sims  v.  Lindsay, 
122  N.  C.  678,  30  S.  E.  19;  Crutchfield  v. 
Richmond,  etc.,  R.  Co.,  78  N.  C.  300. 

Pennsylvania. —  Denning  v.  Midvale  Steel 
Co.,  192  Pa.  St.  182,  43  Atl.  965. 

Rhode  Island. —  Pilling  v.  Narragansett 
Mach.  Co.,  19  R.  I.  666,  36  Atl.  130;  Crandall 
V.  New  York,  etc.,  R.  Co.,  19  R.  I.  594,  35 
Atl.  307. 

Texas. —  Texarkana,  etc.,  R.  Co.  v.  Toliver, 
(Civ.  App.  1904)  84  S.  W.  375;  St.  Louis 
Southwestern  R.  Co.  v.  Pope,  (Civ.  App. 
1904)  82  S.  W.  360;  Gulf,  etc.,  R.  Co.  v. 
Darby,  28  Tex.  Civ.  App.  413,  67  S.  W.  446; 
International,  etc.,  R.  Co.  v.  Bayne,  28  Tex. 
Civ.  App.  392,  67  S.  W.  443;  Texas,  etc.,  R. 
Co.  V.  Magrill,  15  Tex.  Civ.  App.  353,  40 
S.  W.  188. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356,  49  S.  E.  489. 

Washington. —  Gaudie  v.  Northern  Lumber 
Co.,  34  Wash.  34,  74  Pac.  1009;  McDonald 
V.  Svenson,  25  Wash.  441,  65  Pac.  789. 

United  States. —  American  Distributing  Co. 
V.  Thorne,  122  Fed.  431,  58  C.  C.  A.  413; 
Hunt  V.  Kane,  100  Fed.  256,  40  C.  C.  A.  372 ; 
Louisville,  etc.,  R.  Co.  v.  Ward,  61  Fed.  927, 
10  C.  C.  A.  166. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  706,  708. 

Danger  caused  by  accident. —  Although  a 
rule  requires  trains  to  approach  time-table 
stations  under  control,  "  expecting  to  find 
the  main  track  occupied,"  the  engineer  of 
the  second  section  of  a  train  is  not  chargeable 
with  knowledge  that  the  front  section  is 
there,  when,  but  for  an  accident,  unknown  to 
him,  it  would  have  passed  on  before  his  ar- 
rival. Louisville,  etc.,  R.  Co,  v.  Mothershed, 
121  Ala.  650,  26  So.  10. 

Reliance  on  custom. —  Where  it  was  not  the 
custom  to  make  flying  switches  with  cars  in 
front  of  the  engine,  the  fact  that  a  servant, 
while  standing  on  the  repair  track,  saw  an 
engine  with  two  cars  in  front  passing  on  the 
main  line,  but  had  no  notice  that  four  cars 
were  behind  the  engine,  does  not  show  con- 
tributory negligence,  where  the  cars  behind 
the  engine  were  thrown  on  the  repair  track, 
and  struck  plaintiff,  without  any  warning  of 
their  approach.  Galveston,  etc.,  R.  Co.  r. 
Hynes,  21  Tex.  Civ.  App.  34,  50  S.  W.  624. 


58.  Louisville,  etc.,  R.  Co.  v.  Cooley,  49 
S.  W.  339,  20  Ky.  L.  Rep.  1372.  See  also 
Republic  Iron,  etc.,  Co.  v.  Jones,  32  Ind.  App. 
189,  69  N.  E.  189. 

Service  requiring  exclusive  attention. —  In 
an  action  for  death  caused  by  defects  of  which 
deceased  had  notice  it  is  not  error  to  instruct 
that  the  service  in  which  he  was  engaged  re- 
quired his  exclusive  attention,  he  could  not 
be  expected  always  to  bear  in  mind  the  exist- 
ence of  the  defect,  and  under  such  circum- 
stances a  finding  of  contributory  negligence 
would  not  be  justified,  the  jury  being  fully 
instructed  to  determine  from  all  the  circum- 
stances whether  deceased  exercised  reason- 
able prudence.  Ford  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1897)  71  N.  W.  332. 

59.  Alabama. —  Highland  Ave.,  etc.,  R.  Co. 
r.  Walters,  91  Ala.  435,  8  So.  357. 

Connecticut. —  See  Julian  v.  Stony  Creek 
Red  Granite  Co.,  71  Conn.  632,  42  Atl. 
994. 

Georgia. —  Nelling  v.  Industrial  Mfg.  Co., 
78  Ga.  260. 

Kentucky. —  Ashland  Coal,  etc.,  R.  Co.  r. 
Wallace,  101  Ky.  626,  42  S.  W.  744,  43  S.  W. 
207,  19  Ky.  L.  Rep.  849. 

Massachusetts. — Watts  v.  Boston  Tow  Boat 
Co.,  161  Mass.  378,  37  N.  E.  197. 

Michigan. — Andrews  v.  Tamarack  Min.  Co., 
114  Mich.  375,  72  N.  W.  242. 

Missouri. —  Thorpe  v.  Missouri  Pac.  R.  Co., 
89  Mo.  050,  2  S.  W.  3. 

New  York.—  Schulz  v.  Rohe,  149  N.  Y.  132, 
43  N.  E.  420;  Jones  v.  Roach,  41  N.  Y.  Super. 
Ct.  248. 

North  Carolina. —  Sims  V.  Lindsay,  122 
N.  C.  678,  30  S.  E.  19. 

Ohw. —  Consolidated  Coal,  etc.,  Co.  v.  Clay, 
51  Ohio  St.  542,  38  N.  E.  610,  25  L.  R.  A. 
848;  Ravborn  v.  Patton,  11  Ohio  Dec.  (Re- 
print) 100,  24  Cine.  L.  Bui.  434. 

Pennsylvania. —  Mansfield  Coal,  etc.,  Co.  v. 
McEnery,  91  Pa.  St.  185,  36  Am.  Rep.  662. 

South  Carolina. —  See  Bussey  v.  Charleston, 
etc.,  R.  Co.,  52  S.  C.  438,  30  S.  E.  477,  where 
it  is  held  that  the  question  of  tlie  servant's 
negligence  is  one  of  fact,  unless  but  one  in- 
ference can  be  drawn. 

Tennessee. —  Heald  v.  Wallace,  109  Tenn. 
346,  71  S.  W.  80. 

United  States. —  Smith  v.  Memphis,  etc.,  R. 
Co.,  18  Fed.  304. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  684. 

60.  Riverton  Coal  Co.  v.  Shepherd,  207  111. 
395,  69  N.  E.  921. 

[IV,  F,  2,  a,  (ill),  (b),  (1)] 
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(2)  After  JSTotice  or  Complaint  to  Master.  Whether  a  servant  is  guilty  of 
contributory  negligence  in  continuing  at  work  after  notice  or  complaint  to  the 
master  of  defects  or  dangers  is  generally  a  question  of  fact  for  the  jury.^^  The 
mere  fact  that  the  servant  has  complained  to  the  master  will  not  exonerate  him  of 
contributory  negligence,^^  unless  he  has  reason  to  expect  that,  in  consequence  of 
his  notification  to  the  master,  the  defect  will  be  repaired  before  he  will  be  sub- 
jected to  danger  from  it.^^  On  the  other  hand,  the  mere  continued  use  of  a 
defective  appliance  after  complaint  is  not  necessarily  contributory  negligence, 
where  the  servant  is  injured  in  the  hurry  of  business,  while  in  the  discharge  of 
his  duty  and  where  a  servant  is  injured  owing  to  the  failure  of  the  master  to 
enforce  a  certain  rule,  there  is  no  contributory  negligence  on  the  part  of  the 
servant  in  continuing  in  the  service  after  the  master  was  notified  of  the  violation 
of  the  rule,  and  had  ordered  its  enforcement.^^ 

(3)  After  Promise  to  Remedy  Defect.^^  Where  a  servant  notifies  his  mas- 
ter of  defects  in  the  tools,  machinery,  appliances,  or  ways  and  places  for  work, 
and  the  master  promises  to  remove  them,  the  servant  is  not  guilty  of  contributory 
negligence  by  continuing  at  work  for  a  reasonable  time,^^  unless  the  danger  is  so 
obvious  and  imminent  that  no  ordinarily  prudent  man  would  do  so.^^ 

(c)  Extent  of  Enoioledge.  There  is  a  distinction  between  knowledge  of  defects 
and  knowledge  of  the  risks  resulting  from  such  defects,  and  a  servant  is  not  charge- 
able with  contributory  negligence  if  he  knows  that  defects  exist,  but  does  not 
know,  or  cannot  know  by  the  exercise  of  ordinary  care,  that  there  is  danger ; 


61.  International,  etc.,  R.  Co.  f.  Williams, 
82  Tex.  342,  18  S.  W.  700. 

62.  Mahan  v,  Clee,  87  Mich.  161,  49  N.  W. 
55G;  Galveston,  etc.,  R.  Co.  v.  Drew,  59  Tex. 
10,  46  Am.  Rep.  261. 

63.  Galveston,  etc.,  R.  Co.  v.  Drew,  59  Tex. 
10,  46  Am,  Rep.  261.  See  also  Chicago,  etc.', 
Coal  Co.  V.  Peterson,  39  111.  App.  114;  Som- 
mer  v.  Carbon  Hill  Coal  Co.,  89  Fed.  54,  32 
C.  C.  A.  156. 

64.  See  Central  Trust  Co.  v.  Wabash,  etc., 
R.  Co.,  26  Fed.  897. 

65.  St.  Louis,  etc.,  R.  Co.  v.  Triplett,  54 
Ark.  289,  15  S.  W.  831,  16  S,  W.  266,  11 
L.  R.  A.  773. 

66.  Assumption  of  risk  see  supra,  IV,  E,  5, 
g,  (n),  (B). 

67.  Alabama. —  Woodward  Iron  Co.  v. 
Jones,  80  Ala.  123. 

Illinois.— Swift  v.  Madden,  165  111.  41,  45 
N.  E.  979;  Taylor  v.  Felsing,  164  111.  331, 
45  N.  E.  161;  McCormick  Harvesting  Mach. 
Co.  V.  Sendzikowski,  72  111.  App.  402;  St. 
Clair  Nail  Co.  v.  Smith,  43  111.  App.  105. 
See  also  Illinois  Cent.  R.  Co.  v,  Creighton, 
63  111.  App.  165,  holding  that  the  master  is 
not  exempt  from  liability  because  the  servant 
makes  an  unwise  choice  as  to  the  best  method 
of  obviating  the  difficulties  and  dangers  aris- 
ing from  the  defects  which  the  master  has 
promised  to  repair. 

Massachusetts. —  See  Keevan  v.  Walker,  172 
Mass.  56,  51  N.  E.  449. 

Minnesota. —  Snowberg  v.  Nelson- Spencer 
Paper  Co.,  43  Minn.  532,  45  N.  W.  1131;  Ly- 
berg  V.  Northern  Pac.  R.  Co.,  39  Minn.  15, 
38  N.  W.  632. 

Montana. —  Kelley  v.  Fourth  of  July  Min. 
Co.,  16  Mont,  484,  41  Pac.  273. 

'NeiD  York. —  Laning  v.  New  York  Cent,  R. 
Co.,  49  N,  Y.  521,  10  Am.  Rep,  417;  Leaux 

[IV,  F,  2,  a,  (III),  (b),  (2)] 


V.  New  York,  87  N.  Y.  App.  Div.  405,  84 
N.  Y,  Suppl,  511. 

Pennsylvania. —  Vmst  V.  Erie  City  Iron 
Works,  149  Pa,  St-  263,  24  Atl,  291. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Drew,  59 
Tex.  10,  46  Am.  Rep.  261;  Gulf,  etc.,  R.  Co. 
V.  Garren,  (Civ.  App.  1903)  72  S.  W,  1028. 

Wisconsin. —  Nelson  v.  Shaw,  102  Wis.  274, 
78  N.  W.  417;  Jensen  v.  Hudson  Sawmill  Co., 
98  Wis,  73,  73  N,  W,  434. 

See  34  Cent,  Dig.  tit.  "Master  and 
Servant,"  §  686. 

Promise  to  repair  in  reasonable  time  suffi- 
cient see  McCormick  Harvesting  Mach.  Co.  v. 
Sendzikowski,  72  111,  App.  402. 

Promise  indefinite  as  to  time  insufficient 
see  Hannigan  v.  Smith,  28  N,  Y,  App.  Div. 
176,  50  N,  Y,  Suppl.  845. 

68,  District  of  Columbia  v.  McElligott,  117 
U,  S,  621,  6  S.  Ct,  884,  29  L,  ed,  946;  Musser- 
Sauntry  Land,  etc.,  Co.  v.  Brown,  126  Fed. 
141,  61  C.  C.  A.  207. 

Duty  of  servant  to  use  ordinary  care  see 
Louisville  Hotel  Co,  v.  Kaltenbrun,  80  S.  W. 
1163,  26  Kv.  L,  Rep,  208;  Crooker  v.  Pacific 
Lounge,  etc,,  Co.,  34  Wash,  191,  75  Pac.  632; 
Johnson  v.  Anderson,  etc,  Lumber  Co.,  sl 
Wash.  554,  72  Pac.  107. 

69,  Alabama. —  Osborne  v.  Alabama  Steel, 
etc,  Co.,  135  Ala,  571,  33  So,  687. 

Alaska. —  Gibson  v.  Canadian  Pac.  Nav. 
Co.,  1  Alaska  407, 

California. — Colbert  v.  Rankin,  72  Cal,  197, 
13  Pac  491, 

Illinois. —  Hartrich  v.  Hawes,  202  111.  334, 
67  N,  E.  13  raffirming  103  111.  App.  433]; 
Chicago,  etc,  R.  Co,  v.  Knapp,  176  III.  127, 
52  N,  E,  927  [affirming  74  111.  App,  148]; 
Union  Show  Case  Co.  v.  Blindauer,  175  111. 
325,  51  N.  E,  709  [affirming  75  111,  App.  358] ; 
Chicago  Hair,  etc,  Co,  v.  Mueller,  106  111. 
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and  even  the  fact  that  a  servant  has  performed  work,  knowing  it  to  be  dangerous, 
does  not  of  itself  make  liim  guilty  of  contributory  negligence,  but  it  must  appear 
that  he  did  that  which  was  dangerous  in  a  negligent  manner.'*^  On  tlie  other 
hand,  a  servant's  knowledge  of  danger  need  not  amount  to  full  information,  or 
to  absolute  certainty  and  a  servant  who  has  been  advised  of  a  certain  danger, 
and  how  to  avoid  it,  is  not  excused  for  exposing  himself  to  it  by  the  fact  that  he 
does  not  realize  the  magnitude  of  the  possible  injuries.'^^ 

(d)  Comparative  Knowledge  of  Master  and  Servant.  Where  a  danger  is 
as  open  and  obvious  to  the  servant  as  to  the  master,'^  or  wliere  the  servant  has 
better  means  of  knowledge  than  the  master,^*  he  will  be  charged  with  such  negli- 
gence as  to  bar  a  recovery.  So  too  where  it  does  not  appear  that  the  master 
knew  or  with  ordinary  care  ought  to  have  known  of  the  defect  which  caused  the 
injury,  and  it  does  appear  that  the  servant  had  equal  means  with  the  master  of 
ascertaining  its  existence,  the  servant  cannot  recover."^ 

(iv)  Scope  of  Employment?^  Wliere  a  servant  sustains  injuries  while 
attempting  without  authority  to  do  something  not  within  the  scope  of  his  employ- 
ment, he  cannot  recover,"^'  unless  there  be  a  pressing  emergency  upon  him  to  do 


App.  21  [affirmed  in  203  111.  558,  68  N.  E. 
51]  ;  Batchelor  v.  Union  Stock  Yard,  etc., 
Co.,  88  111.  App,  395;  Chicago,  etc.,  R.  Co.  v. 
Merriman,  86  111.  App.  454. 

Indiana. — Indiana,  etc.,  R.  Co.  v.  Barnhart, 
115  Ind.  399,  16  N.  E.  121;  Island  Coal  Co. 
V.  Risher,  13  Ind.  App.  98,  40  N.  E.  158.  See 
also  Pennsylvania  Co.  v.  McCaffery,  139  Ind. 
430,  38  N.  E.  67,  29  L.  R.  A.  104. 

loioa. —  See  Brownfield  v.  Chicago,  etc.,  R. 
Co.,  107  Iowa  254,  77  N.  W.  1038. 

Kansas. —  Brinkmeier  v.  Missouri  Pac.  R. 
Co.,  69  Kan.  738,  77  Pac.  586;  Chicago,  etc., 
R.  Co.  V.  Blevins,  46  Kan.  370,  26  Pac.  687. 

Kentucky. —  Ashland  Coal,  etc.,  R.  Co.  v. 
Wallace,  101  Ky.  626,  42  S.  W.  744,  43  S.  W. 
207,  19  Ky.  L.  Rep.  849;  Wake  v.  Price,  58 
S.  W.  519,  22  Ky.  L.  Rep.  696. 

Massachusetts. —  Murphy  v.  City  Coal  Co., 
172  Mass.  324,  52  N.  E.  503.  Compare  Love- 
joy  V.  Boston,  etc.,  R.  Corp.,  125  Mass.  79, 
28  Am.  Rep.  206  [following  Ladd  i\  New  Bed- 
ford R.  Co.,  119  Mass.  412,  20  Am.  Rep.  331]. 

M ichigan. —  Eddy  v.  Aurora  Iron  Min.  Co., 
81  Mich.  548,  46  N.  W.  17. 

Minnesota. —  Wuotilla  v.  Duluth  Lumber 
Co.,  37  Minn.  153,  33  N.  W.  551,  5  Am.  St. 
Rep.  832. 

Missouri. —  Pauck  v.  St.  Louis  Dressed 
Beef,  etc.,  Co.,  159  Mo.  467,  61  S.  W.  806; 
Houts  V.  St.  Louis  Transit  Co.,  108  Mo.  App. 
686,  84  S.  W.  161;  Adams  v.  Kansas,  etc.. 
Coal  Co.,  85  Mo.  App.  486;  Harriman  v. 
Kansas  City  Star  Co.,  81  Mo.  App.  124; 
Smith  v.  Little  Pittsburg  Coal  Co.,  75  Mo. 
App.  177. 

New  York. —  Mehan  v.  Syracuse,  etc.,  R. 
Corp.,  73  N.  Y.  585;  Vitto  v.  Farley,  15 
Misc.  153,  36  N.  Y.  Suppl.  1105. 

Pennsylvania. —  See  Catawissa  R.  Co.  v. 
Armstrong,  49  Pa.  St.  186. 

Rhode  Island. —  See  Langlois  v.  Dunn 
Worsted  Mills,  25  R.  I.  645,  57  Atl.  910, 
where  it  was  held  that  while  knowledge  of 
a  defect  is  not  conclusive  evidence  of  con- 
tributory negligence  yet,  when  it  appears,  the 
servant's  cause  of  action  must  be  considered 
with  reference  to  his  knowledge  and  some- 


thing must  be  shown  to  excuse  or  rebut  the 
presumed  assumption  of  risk. 

South  Carolina. —  Farley  v.  Charleston  Bas- 
ket, etc.,  Co.,  51  S.  C.  222,  28  S.  E.  193.  401. 

Texas. —  Ft.  W^orth,  etc.,  R.  Co.  v.  Wilson, 
3  Tex.  Civ.  App.  583,  24  S.  W.  686. 

Ver7nont. —  Dumas  v.  Stone,  65  Vt.  442,  25 
Atl.  1097. 

United  States. —  Tennessee  Coal,  etc.,  R. 
Co.  V.  Currier,  108  Fed.  19,  47  C.  C.  A.  161. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  707. 

70.  Mobile,  etc.,  R.  Co.  v.  Holburn,  84  Ala. 
133,  4  So.  146. 

71.  Illinois  Cent.  R.  Co.  v.  Sanders,  58  111. 
App.  117. 

72.  Truntle  v.  North  Star  Woolen-Mill  Co., 
57  Minn.  52,  58  N.  W.  832. 

73.  Indiana. —  See  Flutter  v.  New  York, 
etc.,  R.  Co.,  27  Ind.  App.  511,  59  N.  E. 
337. 

Kentucky. —  See  Louisville,  etc.,  R.  Co.  v. 
Ross,  56  S.  W.  14,  21  Ky.  L.  Rep.  1730. 

New  York.—  Parker  v.  Totten,  2  N.  Y.  City 
Ct.  155. 

Ohio. —  Pennsylvania  R.  Co.  v.  Hammond, 
18  Ohio  Cir.  Ct.'  727,  4  Ohio  Cir.  Dec.  299. 

f7/T/7i.— Roth  V.  Eccles,  28  Utah  450,  79 
Pac.  918. 

United  States. —  Carolan  v.  Southern  Pac. 
Co.,  84  Fed.  84. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §§  706  et  seq. 

Compare  Austin  v.  Appling,  88  Ga.  54,  13 
S.  E.  955,  in  which  the  defect  was  latent,  and 
no  duty  of  inspection  rested  on  the  servant. 

74.  Chesapeake,  etc.,  R.  Co.  v.  Sparrow,  98 
Va.  630,  37  S.  E.  302. 

75.  De  Lay  v.  Southern  R.  Co.,  115  Ga. 
934,  42  S.  E.  218. 

76.  Assumption  of  risk  see  supra,  IV,  E,  1, 
b,  9. 

Inexperienced  or  youthful  employee  see  in- 
fra. IV,  F,  2,  b,  (III). 

Liability  of  master  in  general  see  supra, 
IV,  A,  3. 

77.  Alabama. —  Wilson  v.  Louisville,  etc., 
R.  Co.,  85  Ala.  269,  4  So.  701. 

[IV,  F,  2,  a,  (IV)] 
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that  work  \  and  the  same  is  true  where  the  injury  is  sustained  while  he  is  vol- 
untarily and  unnecessarily  absent  from  liis  post  of  duty,"^^  or  where,  not  in  the 
performance  of  his  duty,  he  places  himself  in  a  perilous  position,  and  neglects  to 
exercise  ordinary  care  for  his  own  safety.^^ 

(v)  Inadvertent  Act  or  Mistake  of  Judgment?^  Whether  or  not  a 
servant  is  chargeable  with  contributory  negligence  where  he  is  injured  through 
an  inadvertent  act  or  error  of  judgment  wholly  depends  upon  the  facts  and  cir- 
cumstances of  the  particular  case.^^  If  at  the  time  of  his  injury  he  was  acting  as 
an  ordinarily  prudent  person  would  act  under  the  same  or  similar  circumstances, 
he  is  not  chargeable  with  negligence  but  if  his  injury  was  caused  by  a  want  of 
due  care  on  his  part,  he  cannot  recover,^^  in  the  absence  of  any  circumstances 
producing  hurry,  excitement,  or  confusion.^^ 


(Jeorgia. —  Central  R.,  etc.,  Co.  v.  Sears, 
59  Ga.  436;  Sears  v.  Central  R.,  etc.,  Co.,  53 
Ga.  630. 

Illinois. —  Aurora  Cotton  Mills  v.  Ogert,  44 
111.  App.  634;  East  St.  Louis  Packing,  etc., 
Co.  V.  McElroy,  29  111.  App.  504. 

Indiana. —  Pittsburgh,  etc.,  P.  Co.  v. 
Adams,  105  Ind.  151,  5  N.  E.  187. 

Michigan. —  Lindstrand  v.  Delta  Lumber 
Co.,  65  Mich.  254,  32  N.  W.  427. 

Minnesota. —  Freeberg  v.  St.  Paul  Plow- 
Works,  48  Minn.  99,  50  N.  W.  1026. 

Neio  York.—  Sehultz  v.  Rohe,  149  N.  Y.  132, 
43  N.  E.  420;  Lee  v.  Barrow  Steamship  Co., 
14  Daly  230. 

Virginia. —  Shugart  v.  Norfolk,  etc.,  R.  Co., 
(1895)  22  S.  E.  484. 

United  States. —  The  John  B.  Lj^on,  33  Fed. 
184. 

Canada. —  Finlay  v.  Miscampbell,  20  Ont. 
29. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  678. 

78.  Central  R.,  etc.,  Co.  v.  Sears,  59  Ga. 
436;  Sears  v.  Central  R.,  etc.,  Co.,  53  Ga. 
630. 

79.  Alabama. —  Warden  v.  Louisville,  etc., 
R.  Co.,  94  Ala.  277,  10  So.  276,  14  L.  R.  A. 
552. 

Indiana. —  Cincinnati,  etc.,  R.  Co.  v.  Lang, 
118  Ind.  579,  21  N.  E.  317.  Compare  Louis- 
ville, etc.,  R.  Co.  V.  Hobbs,  3  Ind.  App.  445, 

29  N.  E.  934. 

Iowa. —  dsTeill  v.  Keokuk,  etc.,  R.  Co.,  45 
Iowa  546. 

Eansus. —  Missouri  Pac.  R.  Co.  v.  Holley, 

30  Kan.  465,  474,  1  Pac.  130,  554. 

West  Virginia. —  Eastburn  v.  Norfolk,  etc., 
R.  Co.,  34  W.  Va.  681,  12  S.  E.  819. 

United  States.— The  E.  B.  Ward,  Jr.,  20 
Fed.  702. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  680. 

Absence  from  post  must  be  proximate 
cause  of  injury. —  Terre  Haute,  etc.,  R.  Co.  v. 
Mansberger,  65  Fed.  196,  12  C.  C.  A.  574 
\folloiDing  Phillips  v.  Chicago,  etc.,  R.  Co.,  64 
Wis.  475,  25  N.  W.  544].  See  also  Pease  v. 
Chicago,  etc.,  R.  Co.,  61  Wis.  163,  20  N.  W. 
908. 

Mere  exchange  of  places  with  a  fellow  serv- 
ant is  not  contributory  negligence  where  it  is 
not  shown  that  the  new  position  was  more 
dangerous  than  the  servant's  regular  post  of 

[IV,  F,  2,  a,  (IV)] 


duty.  Little  Rock,  etc.,  R.  Co.  v.  Eubanks, 
48  Ark.  460,  3  S.  W.  808,  3  Am.  St.  Rep.  245. 

vServant  injured  at  post  of  duty  not  negli- 
gence in  being  there  see  Gulf,  etc.,  R.  Co.  v. 
Delanev,  22  Tex.  Civ.  App.  427,  55  S.  W.  538. 

80.  Central  R.  Co.  v.  Henderson,  69  Ga. 
715;  East  St.  Louis  Connecting  R.  Co.  v. 
Craven,  52  111.  App.  415;  Evans  v.  Atlantic, 
etc.,  R.  Co.,  62  Mo.  49;  Moore  v.  Norfolk,  etc., 
R.  Co.,  87  Va.  489,  12  S.  E.  968. 

81.  Acts  in  emergencies  see  infra,  IV,  F, 
4,g. 

Duty  to  take  precautions  while  occupied 
with  duties  of  employment  see  infra,  IV,  F, 
4,  c. 

82.  Port  Royal,  etc.,  R.  Co.  v.  Davis,  95 
Ga.  292,  22  S.  E.  833.  See  also  McCormick 
Harvesting  Mach.  Co.  v.  Burandt,  37  111.  App. 
105  {affirmed  in  136  111.  170,  26  N.  E.  588] 
(in  which  plaintiff,  while  at  work  at  night 
in  defendant's  foundry,  in  a  room  where  there 
were  eight  hundred  feet  of  sand  conveyors, 
having  but  little  experience  and  being  com- 
pelled to  act  quickly  when  called,  in  the  dim 
light,  clouded  with  steam,  when  called  by  his 
superior,  accidentally  stepped  into  a  conveyor, 
and  was  injured.  The  conveyors  might,  with 
little  expense  and  inconvenience  to  the  busi- 
ness, have  been  guarded.  It  was  held  that  a 
verdict  for  plaintiff  should  not  be  disturbed)  ; 
Floettl  V.  Johnson  Engineering,  etc.,  Co.,  19 
N.  Y.  App.  Div.  136,  45  N.  Y.  Suppl.  980. 

83.  Colbert  v.  Rankin,  72  Cal.  197,  13  Pac. 
491  (in  which  the  servant  did  not  know,  and 
was  not  chargeable  with  notice,  of  the  defect 
which  caused  the  injury)  ;  St.  Louis  Consol. 
Coal  Co.  V.  Bruce.  150  111.  449,  37  N.  E.  912 
{affirming  47  111.  App.  444]  (servant  not 
charged  with  notice  of  danger)  ;  Reisert  V. 
Williams,  51  Mo.  App.  13  (in  which  the  dan- 
gers were  admittedly  latent)  ;  Pullman's 
Palace-Car  Co.  v.  Harkins,  55  Fed.  932,  5 
C.  C.  A.  326  (in  which  the  servant  was  igno- 
rant of  the  dangers ) . 

84.  Vreeland\\  Chicago,  etc.,  R.  Co.,  92 
Iowa  279,  60  N.  W.  542;  Magee  v.  Chicago, 
etc.,  R.  Co.,  82  Iowa  249,  48  N.  W.  92;  89 
Iowa  752,  56  N.  W.  681 ;  Pieart  v.  Chicago, 
etc.,  R.  Co.,  82  Iowa  148,  47  N.  W.  1017; 
Wallace  v.  Central  Vermont  R.  Co.,  18  N.  Y. 
Suppl.  280  ( f orgetf ulness  of  danger)  ;  Aiken 
V.  Smith,  54  Fed.  896,  4  C.  C.  A.  654. 

85.  Wallace  v.  Central  Vermont  R.  Co.,  18 
N.  Y.  Suppl.  280. 
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(vi)  Suggestions  or  Remonstrances  by  Servant.  jSTegligence  cannot  be 
imputed  to  a  servant  for  failing  to  remonstrate  with  another  servant  over  whom 
he  has  no  control,  and  who  represents  the  master  with  respect  to  the  work,  in  the 
performance  of  which  the  injury  is  sustained.^^  But  where  a  servant  participates 
in  a  dangerous  course  of  action  either  by  advising  or  instigating  it,  or  by  neglect- 
ing to  expostulate,  and  is  in  a  position  to  obviate  the  danger,  he  cannot  recover 
and  even  where  the  injury  results  from  the  action  of  a  superior  officer,  the  serv- 
ant cannot  recover  if  such  action  was  induced  by  negligent  statements  on  his 
part.^^  So  too  where  a  servant  fails  to  obey  an  order  of  his  superior  as  first  given 
and  acquiesces  in  the  adoption  of  a  different  course  of  action  suggested  by  his 
fellow  servants,  and  consented  to  by  such  superior,  and  by  reason  of  which  the 
injury  is  sustained,  he  is  guilty  of  contributory  negligence,  barring  recovery .^^ 

(vii)  Disease  or  Other  Physical  Condition.  Where  a  servant  whose 
duty  requires  him  to  be  in  a  position  of  danger  becomes  sick  and  unconscious,  and 
is  unable  to  get  away,  and  injury  results  to  him  from  such  condition,  he  is  not 
guilty  of  contributory  negligence  but  if  he  negligently  falls  asleep  in  a  danger- 
ous position,^^  or  becomes  sick  or  unconscious  while  wrongfully  in  a  position  of 
danger,^'^  and  injury  results,  he  cannot  recover.  Nor  can  a  servant  recover  for  an 
injury  such  as  blood-poisoning,  which  is  proximately  caused  by  the  impurity  of 
his  blood  and  the  diseased  condition  of  his  system.^^ 

b.  Inexperienced  or  Youthful  Servant  —  (i)  In  General.    While  the  youth 
or  inexperience  of  a  servant  does  not  of  itself  relieve  him  from  the  effect  of 
contributory  negligence,^^  yet  his  age,  intelligence,  and  experience  are  matters 
which  may  properly  be  considered  by  the  jury  on  the  issue  of  his  negligence  ; 
and  he  is  only  bound  to  exercise  such  care  and  prudence  as  may  reasonably  be 


86.  Haas  v.  Chicago,  etc.,  R.  Co.,  90  Iowa 
259,  57  N.  W.  894;  Missouri,  etc.,  R.  Co.  v. 
Fowler,  61  Kan.  320,  59  Pac.  648;  Cincinnati 
Ice  Co.  f.  Higdon,  7  Ohio  Dec.  (Reprint)  239, 
2  Cine.  L.  Bui.  3 ;  New  Jersey,  etc.,  R.  Co. 
r.  Young.  49  Fed.  723,  1  C.  C.  A.  428. 

87.  Smith  v.  Memphis,  etc.,  R.  Co.,  18  Fed. 
304.  See  also  as  sustaining  this  doctrine 
Farmer  f.  Central  Iowa  R.  Co.,  67  Iowa  136. 
24  N.  W.  895. 

88.  Morgan  v.  Carbon  Hill  Coal  Co.,  6 
Wash.  577,  34  Pac.  152,  772. 

89.  Chicago,  etc.,  R.  Co.  r.  Bliss,  6  111.  App. 
411. 

90.  Helton  v.  Alabama  Midland  R.  Co.,  97 
Ala.  275,  12  So.  276. 

91.  Helton  r.  Alabama  Midland  R.  Co.,  97 
Ala.  275,  12  So.  276;  Price  r.  Hannibal,  etc., 
R.  Co,,  77  Mo.  508:  East  Tennessee,  etc.,  R. 
Co.  V.  Rush,  15  Lea  (Tenn.)  145. 

92.  Helton  v.  Alabama  Midland  R.  Co.,  97 
Ala.  275,  12  So.  276. 

93.  Kitteringham  v.  Sioux  City,  etc.,  R. 
Co.,  62  Iowa  285,  17  N.  W.  585. 

94.  Illinois. —  Union  R.,  etc.,  Co.  v.  Leahy, 
9  111.  App.  353. 

Indiana. —  Atlas  Engine  Works  v.  Randall, 
100  Tnd.  293,  50  Am.  Rep.  798 ;  Chicago,  etc., 
R.  Co.  V.  Harney,  28  Ind.  28,  92  Am.  Dec. 
282;  Morewood  Co.  r.  Smith.  25  Ind.  App. 
264,  57  N.  E.  199;  Keller  r.  Gaskill,  9  Ind. 
App.  670,  36  N.  E.  303. 

Neiv  York. —  Flvnn  r.  Erie  Preserving  Co., 
12  N.  Y.  St.  88 ;'  Appel  v.  Buffalo,  etc.,  R. 
Co.,  2  N.  Y.  St.  257. 

Teccas. —  Hildenbrand  v.  Marshall,  30  Tex. 
Civ.  App.  135,  69  S.  W.  492. 


Tirginia. —  Xorfolk,  etc.,  R.  Co.  r.  Cottrell, 
83  Va.  512,  3  S.  E.  123. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  087. 

Choice  of  dangerous  place  for  work  negli- 
gence see  Schwartz  i\  Cornell,  13  N.  Y.  Suppl. 
355 ;  Nyback  v.  Champagne  Lumber  Co.,  90 
Fed.  774,  33  C.  C.  A.  209. 

Choice  of  dangerous  way  negligence  see 
Hoehmann  v.  Moss  Engraving  Co.,  4  Misc. 
(N.  Y.)  160,  23  N.  Y.  Suppl.  787. 

Mistake  of  judgment  held  not  contributory 
negligence  see  Barg  r.  Bousfield,  65  Minn. 
355,  68  N.  W.  45. 

95.  Delaivare. —  Adams  v.  Clymer,  1  Marv, 
80,  36  Atl.  1104. 

Georgia. —  Manchester  Mfg.  Co.  v.  Polk, 
115  Ga.  542,  41  S.  E.  1015;  Atlanta  Cotton 
Factory  Co.  r.  Speer,  69  Ga.  137,  47  Am.  Rep. 
750. 

Michigan. —  Swoboda  v.  Ward,  40  Mich. 
420. 

Neic  York. —  Dodd  v.  Bell,  15  N.  Y.  App. 
Div.  258,  44  N.  Y.  Suppl.  198. 

North  Carolina. —  Fitzgerald  v.  Alma  Fur- 
niture Co.,  131  N.  C.  636,  42  S.  E.  946. 

Texas. —  Hildenbrand  v.  Marshall,  30  Tex. 
Civ.  App.  135,  69  S.  W.  492. 

Utah.—  Hill  V.  Southern  Pac.  Co.,  23  Utah 
94,  63  Pac.  814. 

Wisconsin. — McDougall  v.  Ashland  Sulph- 
ite-Fibre Co.,  97  Wis.  382,  73  N.  W.  327. 

United  States. —  George  r.  Clark,  85  Fed. 
608,  29  C.  C.  A.  374;  Blumenthal  v.  Craig, 
81  Fed.  320,  26  C.  C.  A.  427. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  687. 
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expected  of  a  person  of  liis  a^^e,  capacity,  and  experience  in  the  same  circum- 
stances, and  not  as  liigli  a  degree  of  care  as  would  be  required  from  a  person  of 
maturity  and  experienced^ 

(ii)  Revresentations  as  to  Age  and  Experience.  A  minor  who,  to 
obtain  employment,  represents  himself  to  be  of  age,  is  to  be  judged  by  the  same 
rule  of  negligence  as  an  adult  \  and  where  an  inexperienced  person  has  obtained 
employment  by  pretending  to  an  experience  which  he  has  not  had,  he  cannot 
recover  for  an  injury  caused  by  his  inexperience  \  and  the  same  has  been  held 
to  be  true,  although  the  servant  made  known  the  fact  that  he  was  wholly  inexperi- 
enced in  the  occupation  which  he  solicited.^^  But  a  representation  as  to  experi- 
ence will  not  impute  to  the  servant  knowledge  of  dangers  arising  from  the  gross 
negligence  of  the  master,  but  only  those  incident  to  the  work  when  conducted 
with  ordinary  care  and  prudence.^ 

(in)  Score  of  Employment.  Where  a  minor  or  inexperienced  servant 
voluntarily  places  himself  in  a  position  of  danger,  not  called  for  by  the  nature  of 
his  employment,  he  is  guilty  of  contributory  negligence  barring  recovery  for 
injuries  received  by  him.^ 

(iv)  ICnowledge  of  Danger?  "While  a  young  and  inexperienced  servant  is 
chargeable  with  less  foresight  and  care  than  a  man,  yet,  if  he  is  aware  of  the 
danger,  his  negligence  will  defeat  recovery  for  an  injury  to  which  it  directly 
contributed/  But,  in  order  to  charge  a  minor  or  inexperienced  adult  with  con- 
tributory negligence,  he  must  have  actual  or  constructive  knowledge  of  the 
danger,  and  not  merely  of  the  defects  which  cause  it.^ 

(y)  Duty  to  Discover  or  Remedy  Defects.  An  inexperienced  or  youth- 
ful servant  is  not  precluded  by  contributory  negligence  from  recovering  from  his 
master  for  an  injury  caused  by  a  hidden  danger     and  where  a  master  places  a 


96.  Georgia. —  Roberts  v.  Porter  Mfg.  Co., 
110  Ga.  474,  35  S.  E.  674. 

Illinois. —  Norton  v.  Volzke,  54  111.  App. 
645  [affirmed  in  158  111.  402,  41  N.  E.  1085, 
49  Am.  St.  Eep.  167];  Glover  v.  Gray,  9 
111.  App.  329. 

Indiana. — St.  Louis,  etc.,  R.  Co.  v.  Valirius, 
56  Ind.  511. 

Missouri. —  Rogers  v.  Meyerson  Printing 
Co.,^  103  Mo.  App.  683,  78  S.  W.  79. 

Nehraska. —  Omaha,  etc.,  R.  Co.  v.  Morgan, 
40  Nebr.  604,  59  N.  W.  81. 

Neio  Hampshire. —  Kasjeta  r.  Nashua  Mfg. 
Co.,  73  N.  H.  22,  58  Atl.  874  [citing  Boyce  v. 
Johnson,  72  N.  H.  41,  54  Atl.  707;  Bresnehan 
V.  Gove,  71  N.  H.  236,  51  Atl.  916]. 

Texas. —  Hillsboro  Oil  Co.  v.  White,  (Civ. 
App.  1897)  41  S.  \V.  874. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  688. 

97.  McDermott  v.  Iowa  Falls,  etc.,  R.  Co., 
(Iowa  1891)  47  N.  W.  1037;  Lake  Shore, 
etc.,  R.  Co.  V.  Baldwin,  19  Ohio  Cir.  Ct.  338, 
10  Ohio  Cir.  Dec.  333. 

98.  Stanley  v.  Chicago,  etc.,  R.  Co.,  101 
Mich.  202,  59  N.  W.  393. 

99.  McDermott  v.  Atchison,  etc.,  R.  Co.,  56 
Kan.  319,  43  Pac.  248. 

1.  Portland  Gold  Min.  Co.  v.  Flaherty,  111 
Fed.  312,  49  C.  C.  A.  361. 

2.  Colorado  Coal,  etc.,  Co.  v.  Carpita,  6 
Colo.  App.  248,  40  Pac.  248;  Sinclair  v. 
Berndt,  87  111.  174;  Gillen  v.  Rowlev,  134 
Pa.  St.  209,  19  Atl.  504.  See  also  as  sup- 
porting doctrine  Nault  v.  O'Shaughnessy,  19 
Quebec  Super.  Ct.  448. 
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3.  Duty  of  master  to  warn  and  instruct 

see  supra,  IV,  D,  2,  c. 

Knowledge  of  defects  and  dangers  gen- 
erally see  supra,  IV,  F,  2,  a,  (iii). 

4.  Dowling  V.  Allen,  88  Mo.  293. 

5.  California. —  Bjorman  v.  Ft.  Bragg  Red- 
wood Co.,  104  Cal.  626,  38  Pac.  451. 

Indiana. —  La  Porte  Carriage  Co.  v.  Sul- 
lender,  (App.  1904)  71  N.  E.  922. 

Kansas. —  Brown  v.  Atchison,  etc.,  R.  Co., 
31  Kan.  1,  1  Pac.  605. 

Massachusetts. —  Grimaldi  v.  Lane,  177 
Mass.  565,  59  N.  E.  451. 

Minnesota. — Jaroszeski  v.  Osgood,  etc.,  Mfg. 
Co.,  80  Minn.  393,  83  N.  W.  389. 

Missouri. —  Beard  v.  American  Car  Co., 
72  Mo.  App.  583 ;  Lemser  v.  St.  Joseph 
Furniture  Mfg.  Co.,  70  Mo.  App.  209;  Dutzi 
V.  Geisel,  23  Mo.  App.  676. 

Weiv  Hampshire. —  Brown  v.  Concord,  etc., 
R.  Co.,  68  N.  H.  518,  39  Atl.  581. 

New  York. —  Mulvaney  v.  Brooklvn  City 
R.  Co.,  1  Misc.  425,  21  N.  Y.  Suppl.  427 
[affirmed  in  142  N.  Y.  651,  37  N.  E.  568]. 
See  also  Tully  v.  New  York,  etc..  Steamship 
Co.,  10  N.  Y.  App.  Div.  463,  42  N.  Y.  Suppl. 
29. 

Ohio. —  Cleveland  Rolling-Mill  Co.  v.  Cor- 
rigan,  46  Ohio  St.  283,  20  N.  E.  466,  3 
L.  R.  A.  385. 

United  States. —  Mather  v.  Rillston,  156 
U.  S.  391,  15  S.  Ct.  464,  39  L.  ed.  464. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  694. 

6.  Dowling  V.  Allen,  6  Mo.  App.  195 ;  How- 
ard Oil  Co.  V.  Farmer,  56  Tex.  301. 
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young  or  inexperienced  person  at  work  in  an  exposed  and  dangerous  situation,  he 
is  bound  to  give  him  due  caution  and  instruction,  and  his  faihire  to  do  so  is  not 
excused  by  the  fact  that  the  servant  b}^  the  use  of  liis  eyesight  might  have  seen 
the  danger,  or  by  tlie  use  of  his  reason  might  have  realized  and  avoided  it.'^ 

(vi)  FRECAUTiom  Against  Known Danoeus?  d  person  of  sucli  age  and 
experience  as  to  be  capable  of  exercising  discretion,  and  of  appreciating  the  risks 
of  the  work  in  which  he  is  engaged,  cannot  recover  for  injuries  caused  by  his 
inattention  to  his  surroundings,  and  failure  to  take  due  precautions  against  known 
or  obvious  dangers.^ 

(vii)  Disobedience  of  Rvles  or  Orders}^  Where  a  young  or  inexperi- 
enced servant,  while  acting  in  disobedience  to  his  master's  rules  or  orders,  assumes 
unusual  dangers,  and  is  injured  before  liis  action  can,  in  the  exercise  of  proper 
care,  be  discovered  and  stopped,  the  master  is  not  liable.^^  If,  however,  a  rule 
has  been  liabitually  disobeyed,  and  the  work  cannot  well  be  done  without  disre- 
garding it,  the  servant  is  not  guilty  of  contributory  negligence  in  doing  so.^^ 

(viii)  Compliance  With  Commands  or  Threats.  Where  a  young  or  inex- 
perienced servant  undertakes  dangerous  work  in  obedience  to  the  commands  or 
threats  of  the  master  or  liis  authorized  agent,  he  will  not  be  held  guilty  of  contrib- 
utory negligence,^^  unless  the  danger  was  so  manifest  and  glaring  that  it  must  have 
been  known  to  one  of  his  age  and  experience  that  he  could  not  do  it  without  injury.^'* 

(ix)  Acts  in  Emergencies}^    Where  a  young  and  inexperienced  servant  is 


7.  Haynes  v.  Erk,  6  Ind.  App.  332,  33  N.  E. 
637.  See  also  Hill  v.  Gust,  55  Ind.  45 ;  O'Con- 
nor f.  Adams,  120  Mass.  427 ;  Anderson  v. 
Morrison,  22  Minn.  274.  Compare  Rood  i\ 
Lawrence  Mfg.  Co.,  155  Mass.  590,  30  N.  E. 
174. 

Failure  to  solicit  information  not  negli- 
gence see  Missouri  Pac.  R.  Co.  v.  Watts,  64 
Tex.  568. 

8.  Precautions  against  known  dangers  gen- 
erally see  infra,  IV,  F,  4,  c. 

9.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Kane, 
50  111.  App.  100. 

Indiana. —  Rush  v.  Coal  Bluff  Min.  Co., 
131  Ind.  135,  30  N.  E.  904;  Levey  v,  Bige- 
low,  6  Ind.  App.  677,  34  N.  E.  128. 

Kentucky. —  Jones  v.  Louisville,  etc.,  R. 
Co.,  95  Ky.  576,  26  S.  W.  590,  16  Kv.  L.  Rep. 
132. 

Massachusetts. —  Gardner  v.  Cohannet 
Mills,  165  Mass.  507,  43  N.  E.  294;  Tinkham 
V.  Sawyer,  153  Mass.  485,  27  N.  E.  6;  Pratt 
V.  Prout}^  153  Mass.  333,  26  N.  E.  1002. 
Compare  Carey  v.  Arlington  Mills,  148  Mass. 
338,  19  N.  E.  525. 

Michigan. —  Palmer  r.  Harrison,  57  Mich. 
182,  23  N.  W.  624;  Greenwald  v.  Marquette, 
etc.,  R.  Co.,  49  Mich.  197,  13  N.  W.  513. 

Minnesota. —  Olmscheid  v.  Nelson-Tenney 
Lumber  Co.,  66  Minn.  61,  68  N.  W.  605;  Lud- 
wig  V.  Pillsbury,  35  Minn.  256,  28  N.  W.  505. 

New  York. —  Ekendahl  v.  Hayes,  10  N.  Y. 
App.  Div.  487,  42  N.  Y.  Suppl.  226;  Dieboldt 
V.  U.  S.  Baking  Co.,  72  Hun  403,  25  N.  Y. 
Suppl.  205,  81  Hun  195,  30  N.  Y.  Suppl.  745; 
Coffey  V.  Chapal,  2  N.  Y.  Suppl.  648. 

Canada. —  Robitaille  v.  White,  19  Quebec 
Super.  Ct.  431. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  696. 

10.  Negligence  in  giving  orders  see  supra, 
IV,  C,  3,  b. 


11.  Robertson  v.  Cornelson,  34  Fed.  71G. 
See  also  Beckham  v.  Hillier,  47  N.  J.  L.  12. 
Compare  Central  R.,  etc.,  Co.  v.  Maltsby,  90 
Ga.  630,  16  S.  E.  953. 

12.  Hayes  v.  Bush,  etc.,  Mfg.  Co.,  41  Hun 
(N.  Y.)  407. 

13.  California. —  Foley  v.  California  Horse- 
shoe Co.,  115  Cal.  184,  47  Pac.  42,  56  Am.  St, 
Rep.  87. 

Florida.— Camip  v.  Hall,  39  Fla.  535,  22 
So.  792. 

Illinois. —  Fanter  v.  Clark,  15  111.  App.  470. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862,  18  So.  415. 

Missouri. —  Shortel  ly.  St.  Joseph,  104  Mo. 
114,  16  S.  W.  397,  24  Am.  St.  Rep.  317; 
Beard  v.  American  Car  Co.,  72  Mo.  App. 
583. 

Nebraska. —  Ittner  Brick  Co.  v.  Killian,  67 
Nebr.  589,  93  N.  W.  951. 

Neio  Hampshire. —  Kasjeta  v.  Nashua  Mfg. 
Co.,  73  N.  H.  22,  58  Atl.  874. 

New  York. —  Smith  v.  Buffalo,  etc.,  R.  Co., 
72  Hun  545,  25  N.  Y.  Suppl.  638  [affirmed 
in  148  N.  Y.  727,  42  N.  E.  726]. 

North  Carolina. —  Shadd  v.  Georgia,  etc., 
R.  Co.,  116  N.  C.  968,  21  S.  E.  554. 

Pennsylvania. —  Tagg  v.  McGeorge,  155  Pa. 
St.  368,  26  Atl.  671,  35  Am.  St.  Rep.  889. 
Compare  McCool  v.  Lucas  Coal  Co.,  150  Pa. 
St.  638,  24  Atl.  350. 

Texas. —  Greenville  Oil,  etc.,  Co.  v.  Harkev, 
20  Tex.  Civ.  App.  225,  48  S.  W.  1005;  Gulf, 
etc.,  R.  Co.  V.  Duvall,  12  Tex.  Civ.  App.  348, 
35  S.  W.  699. 

^Vest  Virginia. —  Turner  v.  Norfolk,  etc., 
R.  Co.,  40  W.  Va.  675,  22  S.  E.  83. 

14.  Shortel  v.  St.  Joseph,  104  Mo.  114,  16 
S.  W.  397,  24  Am.  St.  Rep.  317;  Ittner  Brick 
Co.  V.  Killian,  07  Nebr.  589,  93  N.  W.  95 L 

15.  Acting  in  emergencies  generally  see 
infra,  IV,  F,  4,  g. 
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injured  while  acting  in  an  emergency  caused  by  the  master's  negligence,  he  may 
recover,  although,  in  the  excitement  of  the  moment,  he  loses  his  presence  of  mind, 
and  does  an  act  which  contributes  to  his  injury. 

3.  Proximate  Cause  of  Injury.  To  conclude  a  servant  from  maintaining  an 
action  for  injuries  received  through  the  negligence  of  the  master,  his  own  negli- 
gence must  have  contributed  to  the  injury  in  such  a  way  that  if  he  iiad  not  been 
negligent  no  injury  would  have  resulted  from  the  neghgence  of  the  master.^*^ 


16.  McMillan  Marble  Co.  f.  Black,  89  Tenn. 
118,  14  S.  W.  479;  South  West  Imp.  Co.  v. 
Smith,  85  Va.  306,  7  S.  E.  3G5,  17  Am.  St. 
Eep.  59. 

Acting  in  emergencies  generally  see  infra, 

IV,  F,  4,  g. 

17.  Alabama, —  Louisville,  etc.,  R.  Co.  v. 
Morgan,  114  Ala.  449,  22  So.  20;  Louisville, 
etc.,  R.  Co.  V.  Hurt,  101  Ala.  34,  13  So.  130; 
Louisville,  etc.,  R.  Co.  v.  Pearson,  97  Ala. 
211,  12  So.  176;  Holland  v.  Tennessee  Coal, 
etc.,  R.  Co.,  91  Ala.  444,  8  So.  524,  12  L.  R. 
A.  232. 

Arkansas. —  Kansas,  etc.,  R.  Co,  v.  Fitz- 
hugh,  61  Ark.  341,  33  S.  W.  960,  54  Am.  St. 
Rep.  211. 

Connecticut. —  Smithwick  v.  Hall,  etc.,  Co., 
59  Conn.  261,  21  Atl.  924,  21  Am.  St.  Rep. 
104,  12  L.  R.  A.  279. 

Delaware. —  Punkowski  v.  New  Castle 
Leather  Co.,  (1904)  57  Atl.  559. 

Georgia. —  Hamby  v.  LJnion  Paper-Mills 
Co.,  110  Ga.  1,  35  S.  E.  279;  Southern  R. 
Co.  V.  Baston,  99  Ga.  798,  27  S.  E.  163; 
Western,  etc.,  R.  Co.  v.  Bussey,  95  Ga.  584, 
23  S.  E.  207;  Atlanta,  etc.,  R.  Co.  r.  John- 
son, 66  Ga.  259;  Central  R.  Co.  v.  Mitchell, 
63  Ga.  173;  Rowland  v.  Cannon,  35  Ga. 
105. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Howell, 
208  111.  155,  70  N.  E.  15  [affirming  109  111. 
App.  546] ;  Chicago,  etc.,  R.  Co.  v.  Camper, 
199  111.  569,  65  N.  E.  448  [reversing  100  111. 
App.  21]  ;  Citizens'  Gas-Light,  etc.,  Co.  v. 
O'Brien,  118  111.  174,  8  N.  E.  310  [affirming 
19  111.  App.  231]  ;  Electrical  Installation  Co. 

V.  Kelly,  110  111.  App.  334;  Doolittle  v.  Pfaff, 
92  111.  App.  301;  O'Fallon  Coal  Co.  v.  Laquet, 
89  111.  App.  13;  Peoria,  etc.,  R.  Co.  v.  Puckett, 
42  111.  App.  642;  Gartside  Coal  Co.  v.  Turk, 
40  111.  App.  22. 

Indiana. —  P.  H.  &  H.  M.  Roots  Co.  v. 
Meeker,  (1905)  73  N.  E.  253;  Princeton  Coal, 
etc.,  Co.  V.  Roll,  162  Ind.  115,  66  N.  E.  169; 
Thompson  v.  Citizens'  St.  R.  Co.,  152  Ind. 
461,  53  N.  E.  462;  Standard  Oil  Co.  v.  Bow- 
ker,  141  Ind.  12,  40  N.  E.  128;  Eureka  Block 
Coal  Co.  V.  Wells,  29  Ind.  App.  1,  61  N.  E. 
236,  94  Am.  St.  Rep.  259. 

loioa. —  Reed  v.  Burlington,  etc.,  R.  Co.,  72 
Iowa  166,  33  N.  W.  451,  2  Am.  St.  Rep.  243; 
Knapp  17.  Sioux  City,  etc.,  R.  Co.,  65  Iowa  91, 
21  N.  W.  198,  54  Am.  Rep.  1,  71  Iowa  41, 
32  N.  W.  18;  Hatfield  v.  Chicago,  etc.,  R. 
Co.,  61  Iowa  434,  16  N.  W.  336. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Clark, 
55  S.  W.  699,  21  Ky.  L.  Rep.  1549. 

Louisiana. —  Williams  v.  Illinois  Cent.  R. 
Co.,  114  La.  13,  37  So.  992. 

Maine. —  Fickett  v.  Lisbon  Falls  Fibre  Co., 
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91  Me.  268,  39  Atl.  996;  Nelson  v.  Sanford 
Mills,  89  Me.  219,  36  Atl.  79. 

Maryland. —  Mar^'land  Steel  Co.  v.  Marney, 
88  Md.  482,  42  Atl.  00,  71  Am.  St.  Rep.  441, 
42  L.  R.  A.  842. 

Massachusetts. —  Roskee  v.  Mt.  Tom  Sulph- 
ite Pulp  Co.,  169  Mass.  528,  48  N.  E.  766; 
Ford  V.  Fitchburg  R.  Co.,  110  Mass.  240,  14 
Am.  St.  Rep.  598. 

Michigan. —  McDonald  v.  Michigan  Cent.  R, 
Co.,  108  Mich.  7,  65  N.  W.  597;  Powers  u. 
Thayer  Lumber  Co.,  92  Mich.  535,  52  N.  W. 
937. 

Mississippi. —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12.  16  So.  248. 

Missouri. —  Clark  v.  Missouri,  etc.,  R.  Co., 
179  Mo.  66,  77  S.  W.  882;  Helfenstein  v. 
Medarb,  136  Mo.  595,  36  S.  W.  863,  37  S.  W. 
829,  38  S.  W.  294;  Dickson  v.  Omaha,  etc., 
R.  Co.,  124  Mo.  140,  27  S.  W.  476,  46  Am. 
St.  Rep.  429,  25  L.  R.  A.  320 ;  Flynn  v.  Kan- 
sas City,  etc.,  R.  Co.,  78  Mo.  195,  47  Am. 
Rep.  99 ;  Whitley  v.  Chicago,  etc.,  R.  Co.,  109 
Mo.  App.  123,  83  S.  W.  68;  Hamlett  v.  Chi- 
cago, etc.,  R.  Co.,  89  Mo.  App.  354 ;  Hogue  v. 
Sligo  Furnace  Co.,  62  Mo.  App.  491. 

Nebraska. —  Swift  v.  Holonbek,  60  Nebr. 
784,  84  N.  W.  249,  62  Nebr.  31,  86  N.  W. 
900. 

New  Hampshire. — Stone  v.  Boscawen  Mills, 
71  N.  H.  288,  52  Atl.  119. 

New  Jersey. —  Cole  v.  Warren  Mfg.  Co.,  63 
N.  J.  L.  626,  44  Atl.  647;  Saunders  v.  East- 
ern Hydraulic  Pressed  Brick  Co.,  63  N.  J.  L. 
554,  44  Atl.  630,  76  Am.  St.  Rep.  222 ;  Smith 
V.  Irwin,  51  N.  J.  L.  507,  18  Atl.  852,  14  Am. 
St.  Rep.  699;  Paulmier  v.  Erie  R.  Co.,  34 
N.  J.  L.  151. 

New  York. —  Walsh  v.  New  York,  etc.,  R. 
Co.,  178  N.  Y.  588,  70  N.  E.  1111  [affirming 
80  N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl.  767] ; 
Powers  V.  New  York,  etc.,  R.  Co.,  98  N.  Y. 
274;  Voegele  v.  Bardusch,  98  N.  Y.  App.  Div. 
127,  90  N.  Y.  Suppl.  735;  Shannon  v.  New 
York  Cent.,  etc.,  R.  Co.,  88  N.  Y.  App.  Div. 
349,  84  N.  Y.  Suppl.  646;  Standtke  v.  Swits 
Conde  Co.,  53  N.  Y.  App.  Div.  500,  65  N.  Y. 
Suppl.  942;  Freeman  v.  Glens  Falls  Paper- 
Mill  Co.,  61  Hun  125,  15  N.  Y.  Suppl.  657 
[reversed  on  other  points  in  131  N.  Y.  582, 
30  N.  E.  57]  ;  Carr  v.  North  River  Constr. 
Co.,  48  Hun  266 ;  Berrigan  v.  New  York,  etc., 
R.  Co.,  14  N.  Y.  Suppl.  26;  Hussey  v.  Coger, 
9  N.  Y.  St.  340. 

North  Carolina. —  Wliitson  v.  Wrenn,  134 
N.  C.  86,  46  S.  E.  17;  Orr  v.  Southern  Bell 
Tel.,  etc.,  Co.,  132  N.  C.  691,  44  S.  E.  401; 
Lindsay  v.  Norfolk,  etc.,  R.  Co.,  132  N.  C. 
59,  43  S.  E.  511;  Styles  v.  Richmond,  etc., 
R.  Co.,  118  N.  C.  1084,  24  S.  E.  740. 
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4.  Rules  Applied  —  a.  Tools,  Machinery,  Appliances,  and  Places    —  (i)  In 

General  —  (a)  Duty  to  Use  Appliances  Furnished.  It  is  the  duty  of  a  serv- 
ant to  use  the  appliances  furnished  him  by  his  master  for  the  prosecution  of  liis 
work,  and  where  proper  appliances  liave  been  furnished  him,  and  he  is  injured 
by  reason  of  his  faihire  to  use  them,  he  cannot  recover,^^  if  he  knows  or  is 


Ohio. —  Pennsylvania  Co.  v.  Mahoney,  22 
Ohio  Cir.  Ct.  469,  12  Ohio  Cir.  Dec.  366; 
Cincinnati,  etc.,  R.  Co.  v.  Bradshaw,  10  Ohio 
Cir.  Ct.  645,  5  Ohio  Cir.  Dec.  117;  Smith  v. 
Wm.  Powell  Co.,  10  Ohio  Dee.  (Reprint)  799, 
23  Cine.  L.  Bui.  436. 

Oregon. — Gibson  z.  Oregon  Short  Line,  etc., 
R.  Co.,  23  Oreg.  493,  32  Pac.  295. 

Pennsylvania. —  Tomaczewski  t\  Dobson, 
208  Pa.  St.  324,  57  Atl.  718;  Christner  v. 
Cumberland,  etc..  Coal  Co.,  146  Pa.  St.  67, 
23  Atl.  221. 

Rliode  Island. —  Desrosiers  v.  Bourn,  26 
R.  I.  6,  57  Acl.  935. 

South  Carolina. —  Lowrimore  v.  Palmer 
Mfg.  Co.,  60  S.  C.  153,  38  S.  E.  430. 

Tennessee. —  Chattanooga  Light,  etc.,  Co.  v. 
Hodges,  109  Tenn.  331,  70  S.  W.  616,  97  Am. 
St.  Rep.  844,  60  L.  R.  A.  459. 

Tei;as.—  m\je  v.  Hettich,  95  Tex.  321,  67 
S.  W.  90  [reversing  (Civ.  App.  1901)  65 
S.  W.  491]  ;  Texas  Pac.  R.  Co.  v.  Overheiser, 
76  Tex.  437,  13  S.  W.  468;  Murray  v.  Gulf, 
etc.,  R.  Co.,  73  Tex.  2,  11  S.  W.  125;  Mis- 
souri, etc.,  R.  Co.  r.  Jones,  35  Tex.  Civ.  App. 
584,  80  S.  W.  852;  Houston,  etc.,  R.  Co.  v. 
Turner,  34  Tex.  Civ.  App.  397,  78  S.  W.  712; 
Missouri,  etc.,  R.  Co.  v.  Schilling,  32  Tex. 
Civ.  App.  417,  75  S.  W.  64;  San  Antonio,  etc., 
R.  Co.  V.  Ankerson,  31  Tex.  Civ.  App.  327, 
72  S.  W.  219;  Galveston,  etc.,  R.  Co.  v.  Pen- 
dleton, 30  Tex.  Civ.  App.  431,  70  S.  W.  996; 
Southern  Pac.  Co.  v.  Wellington,  27  Tex. 
Civ.  App.  309,  65  S.  W.  219;  St.  Louis,  etc., 
R.  Co.  V.  Nelson,  20  Tex.  Civ.  App.  536,  49 
S.  W.  710;  Greenville  Oil,  etc.,  Co.  v.  Harkey, 
(Civ.  App.  1899)  48  S.  W.  1005;  Newnom  v. 
Southwestern  Tel.,  etc.,  Co.,  (Civ.  App.  1898) 
47  S.  W.  669;  Texas,  etc.,  R.  Co.  v.  Cump- 
ston,  4  Tex.  Civ.  App.  25,  23  S.  W.  47 ;  Texas, 
etc.,  R.  Co.  V.  Wynne,  (Civ.  App.  1893)  22 
S.  W.  1064;  Gulf,  etc.,  R.  Co.  v.  Shearer,  1 
Tex.  Civ.  App.  343,  21  S.  W.  133. 

Vermont. —  Morrisetie  v.  Canadian  Pac.  R. 
Co.,  74  Vt.  232,  52  Atl.  520. 

Virginia. —  Russell  Creek  Coal  Co.  v.  Wells, 
96  Va.  416,  31  S.  E.  614;  Richmond,  etc.,  R. 
Co.  V.  Brown,  89  Va.  749,  17  S.  E.  132; 
Richmond,  etc.,  R.  Co.  v.  Pannill,  89  Va. 
552,  16  S.  E.  748;  Richmond,  etc.,  R.  Co.  v. 
Rudd,  88  Va.  648,  14  S.  E.  361 ;  Chesapeake, 
etc.,  R.  Co.  V.  Lee,  84  Va.  642,  5  S.  E. 
579. 

Wisconsin. —  Mielke  v.  Chicago,  etc.,  R.  Co., 
103  Wis.  1,  79  N.  W.  22,  74  Am.  St.  Rep.  834. 

United  States. —  Alaska  United  Gold  Min. 
Co.  V.  Keating,  116  Fed.  561,  53  C.  C.  A.  655; 
Motey  V.  Pickle  Marble,  etc.,  Co.,  74  Fed. 
155,  20  C.  C.  A.  366;  Lake  Erie,  etc.,  R.  Co. 
V.  Craig,  73  Fed.  642,  19  C.  C.  A.  631;  Terre 
Haute,  etc.,  R.  Co.  r.  Mansberger,  65  Fed. 
196,  12  C.  C.  A.  574;  Aiken  v.  Smith,  54 
Fed.  896,  4  C.  C.  A.  654;  Lockhart  v.  Little 


Rock,  etc.,  R.  Co.,  40  Fed.  631;  Crew  v.  St. 
Louis,  etc.,  R.  Co.,  20  Fed.  87. 

Canada. —  Dominion  Iron,  etc.,  Co.  v.  Day, 
34  Can.  Sup.  Ct.  387  [reversing  36  Nova 
Scotia  1131. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  795-800. 

18.  Assumption  of  risk  see  supra,  IV,  E,  2. 
Comparative  negligence  see  supra,  IV,'  F. 

l,d.  >      ,  > 

Neglect  of  statutory  duty  see  supra,  IV,  F, 

1,  C,  (II). 

Scope  of  employment  see  supra,  IV,  F,  2,  a, 

(IV). 

Use  by  servant  as  proximate  cause  of  in- 
jury see  infra,  IV,  F,  3. 

19.  Alabama. —  Shorter  v.  Southern  R.  Co., 
121  Ala.  158,  25  So.  853;  Burgin  v.  Louis- 
ville, etc.,  R.  Co.,  97  Ala.  274,  12  So.  395. 

Arkansas. —  Henry  Wrape  Co.  v.  Huddle- 
ston,  66  Ark.  237,  50  S.  W.  452;  St.  Louis, 
etc.,  R.  Co.  V.  Higgins,  44  Ark.  293. 

California. —  Gribben  v.  Yellow  Aster  Min., 
etc.,  Co.,  142  Cal.  248,  75  Pac.  839;  Long  v. 
Coronado  R.  Co.,  96  Cal.  269,  31  Pac.  170. 

Colorado. —  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  38  Pac.  378,  46  Am.  St.  Rep.  299, 
26  L.  R.  A.  435. 

Illinois. —  Norton  v.  Sczpurak,  70  111.  App. 
686;  Elgin,  etc.,  R.  Co.  v.  Doclierty,  66  111. 
App.  17. 

Maryland. —  Piper  v.  Cambria  Iron  Co.,  78 
Md.  249,  27  Atl.  939. 

Massachusetts. —  Levesque  v.  Janson,  165 
Mass.  16,  42  N.  E.  335;  McKinnon  v.  Nor- 
cross,  148  Mass.  533,  20  N.  E.  183,  3  L.  R.  A. 
320;  Floyd  v.  Sugden,  134  Mass.  563. 

Michigan. —  Robinson  v.  Wright,  94  Mich. 
283,  53  N.  W.  938;  Wilson  v.  Michigan  Cent. 
R.  Co.,  94  Mich.  20,  53  N.  W.  797;  Jolly  v. 
Detroit,  etc.,  R.  Co.,  93  Mich.  370,  53  N.  W. 
526;  Rawley  v.  Collian,  90  Mich.  31,  51  N.  W. 
350. 

Missouri. — Anderson  v.  Forrester-Nace  Box 
Co.,  103  Mo.  App.  382,  77  S.  W.  486. 

New  York. —  Kaare  v.  Troy  Steel,  etc.,  Co., 
139  N.  Y.  369,  34  N.  E.  901;  Cregan  v. 
Marston,  126  N.  Y.  568,  27  N.  E.  952,  22 
Am.  St.  Rep.  854  [reversing  10  N.  Y.  Suppl. 
681] ;  Whallon  v.  Sprague  Electric  Elevator 
Co.,  1  N.  Y.  App.  Div.  264,  37  N.  Y.  Suppl. 
174;  Dana  v.  Crown  Point  Iron  Co.,  67  Hun 
586,  22  N.  Y.  Suppl.  455;  Flynn  v.  Maine 
Steamship  Co.,  14  Misc.  446,  35  N.  Y.  Suppl. 
1031;  Fleming  v.  Buswell,  62  N.  Y.  Suppl. 
1137;  McGoldrick  v.  Metcalf,  14  N.  Y.  Suppl. 
269  [affirmed  in  144  N.  Y.  630,  39  N.  E. 
494]. 

Pennsylvania. —  Hart  v.  Alleghenv  County 
Light  Co.,  201  Pa.  St.  234,  50  Atl.  1010; 
Christner  r.  Cumberland,  etc..  Coal  Co.,  140 
Pa.  St.  67,  23  Atl.  221;  Stack  v.  Patterson, 
6  Phila.  225. 

[IV,  F,  4,  a,  (i),  (A)] 
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charged  with  knowledge  of  tlie  fact  that  they  have  l)een  furnished. Similarly, 
where  appliances  for  doing  certain  work  can  be  picked  up  at  any  time  around  the 
place  of  work,  the  failure  of  the  master  to  furnish  them  specially  does  not  render 
him  liable  for  an  injury  to  a  servant,  caused  by  his  not  using  them.^^  If,  how- 
ever, the  servant,  on  the  exigency  of  the  occasion,  uses  the  appliances  most  con- 
venient, and  they  fail  to  operate  properly,  then  the  defective  appliance  is  the 
proximate  cause  of  the  injury,  and  the  servant  is  entitled  to  recover.^^ 

(b)  Duty  to  Obtain  Appliances?^  Where  a  servant  knows,  or  is  charged 
with  knowledge  of,  defects  or  dangers,  and  is  injured  by  reason  of  his  failure  to 
demand  or  obtain  appliances  by  which  the  danger  might  have  been  obviated,  he 
is  guilty  of  such  contributory  negligence  as  to  bar  a  recovery.^'^ 

(c)  Choice  of  Appliances.  Where  proper  appliances  are  furnished  to,  or  are 
procurable  by,  a  servant,  and  he  voluntarily  and  unnecessarily  elects  to  use  an 
improper,  defective,  or  dangerous  appliance  and  is  injured,  his  negligence  will 
bar  a  recovery .^^  He  has,  however,  the  right  to  use  such  of  the  appliances 
furnished  as  appear  to  him  to  be  reasonably  safe  for  the  performance  of  his  task.^® 

(d)  Choice  of  Ways  and  Places  For  Work.  Where  a  servant  unnecessarily 
and  of  his  own  volition  uses  an  unsafe  way  or  place  to  do  his  work,  when  other 
and  safer  ways  or  places  are  available,  he  cannot  recover  for  injuries  sustained 
by  reason  of  his  negligent  action,  if  the  danger  is  such  that  no  ordinarily  prudent 


Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Briggs, 
(1892)  14  S.  E.  753,  (1893)  16  S.  E.  748. 

Washington. — Anderson  v.  Inland  Tel.,  etc., 
Co..  19  Wash.  575.  53  Pac.  657,  41  L.  R.  A. 
410. 

United  States. —  The  Saratoga,  87  Fed. 
349;  Lambos  v.  The  Tammerlane,  47  Fed. 
822. 

See    34    Cent.    Dig.    tit.    "  Master  and 
Servant,"  §  719. 
The  breaking  of  the  only  proper  tool  in  the 

possession  of  workmen,  and  the  substitution 
by  them  of  an  improper  one,  will  not  render 
the  master  liable  for  injuries  to  one  of  the 
workmen  owing  to  the  use  of  the  improper 
tool,  in  the  absence  of  evidence  that  the  mas- 
ter did  not  furnish  a  sufficiency  of  proper 
tools  at  the  place  from  which  those  used 
were  taken,  or  within  convenient  reach.  Car- 
roll V.  Western  Union  Tel.  Co.,  160  Mass.  152. 
35  N.  E.  456. 

20.  See  Light  v.  Chicago;  etc.,  R.  Co.,  93 
Iowa  83,  61  N.  W.  380,  holding  that  where  a 
section  hand,  directed  to  go  with  a  coal  car 
to  unload  it,  was  injured  by  its  starting 
while  he  was  getting  on,  he  will  not  be 
charged  with  knowledge  that  it  had  a  hand- 
hold and  stirrup  which  he  should  have  used, 
where  most  of  defendant's  coal  cars  were  not 
furnished  with  hand-holds  and  stirrups. 

21.  Hathaway  v.  Illinois  Cent.  R.  Co.,  92 
Iowa  337,  60  N.  W.  651. 

22.  Finley  v.  Richmond,  etc.,  R.  Co.,  59 
Fed.  419. 

23.  Infant  servants  see  supra,  IV,  F,  2,  b. 

24.  Colorado. —  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  38  Pac.  378,  46  Am.  St.  Rep.  299, 
26  L.  R.  A.  435. 

Georgia. —  Countryman  v.  East  Tennessee, 
etc.,  R.  Co.,  89  Ga.  835.  16  S,  E.  84. 

Illinois. —  St.  Louis  Consol.  Coal  Co.  v. 
Young,  31  111.  App.  417. 

Indiana. — Myors  r.  W.  C.  De  Pauw  Co.,  138 
Ind.  590,  38  N.  E.  37. 

[IV,  F,  4,  a,  (i),  (A)] 


Louisiana. —  Smart  v.  Louisiana  Electric 
Light  Co.,  47  La.  Ann.  869,  17  So.  346. 

Massachusetts. — Allen  v.  G.  W.  &  F.  Smith 
Iron  Co.,  160  Mass.  557,  36  N.  E.  581. 

Missouri. —  Kelley  v.  Chicago,  etc.,  R.  Co., 
105  Mo.  App.  365,  79  S.  W.  973. 

New  York. —  Van  Sickle  v.  Atlantic  Ave. 
R.  Co.,  12  Misc.  217,  33  N.  Y.  Suppl. 
2G5. 

United  States. —  Craig  v.  The  Saratoga,  87 
Fed.  349. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  715. 

25.  Arkansas. —  Henry  Wrape  Co.  v.  Hud- 
dleston,  66  Ark.  237,  50  S.  W.  452. 

Georgia. —  East  Tennessee,  etc.,  R.  Co.  v. 
Perkins,  88  Ga.  1,  13  S.  E.  952. 

Indiana. — American  Carbon  Co.  v.  Jackson, 
24  Ind.  App.  390,  56  N.  E.  862. 

Kentucky. —  Bush  v.  Grant,  61  S.  W.  363, 
22  Ky.  L.  Rep.  1766. 

Massachusetts. —  Malonev  v.  U.  S.  Rubber 
Co.,  169  Mass.  347,  47  N.^E.  1012;  Adasken 
V.  Gilbert,  165  Mass.  443,  43  N.  E.  199. 

New  Jersey. —  Campbell  v.  T.  A.  Gillespie 
Co.,  69  N.  J.  L.  279,  55  Atl.  276. 

New  York. —  Hogan  v.  Field,  44  Hun  72; 
Oellerich  v.  Hayes,  8  Misc.  211,  28  N.  Y. 
Suppl.  579;  McGoldrick  v.  Metcalf,  14  N.  Y. 
Suppl.  269,  18  N.  Y.  Suppl.  169  [affirmed  in 
144  N.  Y.  630,  39  N.  E.  494]. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Myers,  55 
Tex.  110. 

Virginia. —  Piedmont  Electric  Illuminating 
Co.  V.  Patterson,  84  Va.  747,  6  S.  E.  4. 

Wisconsin. —  Borden  v.  Daisy  Roller  Mill 
Co.,  98  Wis.  407,  74  N.  W.  91,  67  Am.  St. 
Rep.  816. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  701. 

26.  Walsh  V.  New  York,  etc.,  R.  Co.,  80 
N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl.  767. 
See  also  Boyle  v.  Columbian  Fire  Proofing 
Co.,  182  Mass.  93,  64  N.  E.  726. 
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person  would  incur  it  under  like  circumstances.^^  But  a  servant  is  not  guilty  of 
contributory  negligence  in  using  a  way  kept  open  as  a  common  passage  or 
thoroughfare  of  the  master  and  where  there  are  different  ways  over  which  a 
servant  can  pass  in  the  performance  of  his  duties,  and  all  of  them  are  apparently 
equally  safe,  the  act  of  choosing  one  in  preference  to  the  others  will  not  preclude 
a  recovery  for  injuries  sustained  while  passing  over  it.''^^ 

(e)  Unnecessary  Occupation  of  Dangerous  Position?^  If  a  servant  volun- 
tarily and  unnecessarily  puts  himself  into  a  dangerous  position,  where  there  are 
other  positions  which  he  may  take,  in  connection  with  the  discharge  of  his  duties, 
which  are  safe,  or  reasonably  so,  he  cannot  recover  damages  for  an  injury  con- 
tributed to  by  his  negligence  in  so  doing.^^    But  to  constitute  negligence  there 


27.  Colorado. —  Acme  Coal  Min.  Co.  v.  Mc- 
Iver,  5  Colo.  App.  267,  38  Pac.  596. 

Georgia. —  Walker  v.  Atlanta,  etc.,  R.  Co., 
103  Ga.  820,  30  S.  E.  503;  Hamilton  v.  Rich- 
mond, etc.,  R.  Co.,  83  Ga.  346,  9  S.  E.  670. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Rush, 
84  111.  570. 

Indiana. —  Wabash  Paper  Co.  v.  Webb,  140 
Ind.  303,  45  N.  E.  474;  Pennsylvania  Co.  v. 
O'Shauglmessy,  122  Ind.  588,  23  N.  E.  675; 
Salem-Bedford  Stone  Co.  v.  O'Brien,  12  Ind. 
App.  217,  40  N.  E.  430;  Romona  Oolitic 
Stone  Co.  v.  Tate,  12  Ind.  App.  57,  37  N.  E. 
1065,  39  N.  E.  529.  Compare  Indiana  Pipe 
Line,  etc.,  Co.  v.  Neusbaum,  21  Ind.  App. 
361,  52  N.  E.  471. 

lovxi. —  Kelsey  v.  Chicago,  etc.,  R.  Co.,  106 
Iowa  253,  76  N.  W.  670.  See  also  Norris  v. 
Cudahy  Packing  Co.,  124  Iowa  748,  100  N.  W. 
853. 

Kansas. —  Union  Pac.  R.  Co.  v.  Estes,  37 
Kan.  715,  16  Pac.  131.  Compare  Kansas 
City,  etc.,  R.  Co.  v.  Murray,  55  Kan.  336,  40 
Pac.  646. 

Kentucky. —  Tradewater  Coal  Co.  v.  Head, 
66  S.  W.  721,  23  Ky.  L.  Rep.  2064. 

Massachusetts. — Slade  v.  Beattie,  186  Mass. 
267,  71  N.  E.  540;  Kennedy  v.  Merrimack 
Paving  Co.,  185  Mass.  442,  70  N.  E.  437; 
Connors  v.  Merchants'  Mfg.  Co.,  184  Mass. 
466,  69  N.  E.  218;  Dyer  v.  Fitchburg  R.  Co., 
170  Mass.  148,  48  N.  E.  1087;  Galvin  r.  Old 
Colony  R.  Co.,  162  Mass.  533,  39  N.  E.  186. 

1/ issotin  — Xolan  v.  Shickle,  69  Mo.  336 
laffirming  3  Mo.  App.  300]. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Cowles, 
54  Nebr.  269,  74  N.  W.  579. 

New  York. —  Burk  v.  Edison  Gen.  Electric 
Co.,  89  Hun  498,  35  N.  Y.  Suppl.  313 ;  Kueckel 
v.  O'Connor,  36  Misc.  335,  73  N.  Y.  Suppl. 
546  [affirmed  in  73  N.  Y.  App.  Div.  594,  76 
N.  Y.  Suppl.  829]  ;  Patterson  v.  V.  J.  Hedden, 
etc.,  Co.,  90  N.  Y.  Suppl.  1069. 

North  Dakota. —  Bennett  v.  Northern  Pac. 
R.  Co.,  2  N.  D.  112,  49  N.  W.  408,  13  L.  R.  A. 
465. 

OTito.— Miller  v.  Lozier  Mfg.  Co.,  19  Ohio 
Cir.  Ct.  666,  9  Ohio  Cir.  Dec.  755. 

Pennsylvania. —  Kinnev  r.  Corbin,  132  Pa. 
St.  341,  19  Atl.  141;  Collins  v.  Second  Ave. 
Traction  Co.,  7  Pa.  Super.  Ct.  318. 

Rhode  Island. —  Benson  r.  New  York,  etc., 
R.  Co.,  26  R.  I.  405,  59  Atl.  79. 

Texas. — Consumers'  Cotton  Oil  Co.  v.  Jonte, 
36  Tex.  Civ.  App.  18,  80  S.  W.  847. 
[79] 


Utah. —  Cook  v.  Bullion-Beck,  etc.,  Min.  Co., 
12  Utah  51,  41  Pac.  557. 

Virginia. —  Harris  v.  Chesapeake,  etc.,  R. 
Co.,  (1895)  23  S.  E.  219. 

Washi7igton. —  Lewis  v.  Simpson,  3  Wash. 
641,  29  Pac.  207.  Compare  Sayward  v.  Carl- 
son, 1  Wash.  29,  ;23  Pac.  830. 

West  Virginia. —  Cawley  v.  Winifrede  R. 
Co.,  31  W.  Va.  116,  5  S.  E.  318. 

Wisconsin. —  Wilber  v.  Wisconsin  Cent.  Co., 
86  Wis.  535,  57  N.  W.  356. 

United  States. —  Anderson  v.  The  Ashe- 
brooke,  44  Fed.  124;  The  Privateer,  14  Fed. 
872. 

Canada. —  Dominion  Iron,  etc.,  Co.  v.  Day, 
34  Can.  Sup.  Ct.  387  [reversing  36  Nova 
Scotia  113]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  702. 

2S.  Moore  v.  W.  R.  Pickering  Lumber  Co., 
105  La.  504,  29  So.  990. 

29.  ^Etna  Powder  Co.  v.  Earlandson,  33 
Ind.  App.  251,  71  N.  E.  185;  Lauter  v.  Duck- 
worth, 19  Ind.  App.  535,  48  N.  E.  864. 

30.  Customary  acts  see  infra,  IV,  F,  4,  a, 

(I),  (F). 

Scope  of  employment  see  infra,  IV,  F,  4,  a, 
(n),  (D). 

31.  Alabama. —  Alabama  Great  Southern 
R.  Co.  V.  Richie,  99  Ala.  346,  12  So.  612; 
Warden  v.  Louisville,  etc.,  R.  Co.,  94  Ala. 
277,  10  So.  276,  14  L.  R.  A.  552.  See  also 
Georgia  Cent.  R.  Co.  v.  Lamb,  124  Ala.  172, 
26  So.  969.  Compare  Alabama,  etc.,  R.  Co.  v. 
Davis,  119  Ala.  572,  24  So.  862. 

Arkansas. —  Choctaw,  etc.,  R.  Co.  f.  Stall- 
ings,  70  Ark.  603,  70  S.  W.  303;  St.  Louis, 
etc.,  R.  Co.  V.  Marker,  41  Ark.  542. 

Georf/ia.— Allen  v.  Hixson,  111  Ga.  460,  30 
S.  E.  810;  Quirouet  v.  Alabama,  etc.,  R.  Co., 
Ill  Ga.  315,  36  S.  E.  599;  Georgia,  etc.,  R. 
Co.  V.  Hallman,  97  Ga.  317,  23  S.  E.  73. 

Illinois. — Illinois  Steel  Co.  v.  McNultv,  105 
111.  App.  594. 

Indiana. —  Coyle  V.  Pittsburgh,  etc.,  R.  Co., 
155  Ind.  429,  58  N.  E.  545. 

Iowa. —  Campbell  v.  Illinois  Cent.  R.  Co., 
124  Iowa  302,  100  N.  W.  30;  Dillon  v.  Iowa 
Cent.  R.  Co.,  118  Iowa  645,  92  N.  W.  855: 
Haynes  v.  Ft.  Dodge,  etc.,  R.  Co.,  118  Iowa 
393,  92  N.  W.  57 ;  Haggerty  v.  Chicago,  etc., 
R.  Co.,  90  Iowa  405,  57  N.  W.  896;  Gibbons 
V.  Chicago,  etc.,  R.  Co.,  66  Iowa  231,  23  N.  W. 
644;  Martensen  v.  Chicago,  etc.,  R.  Co.,  60 
Iowa  705,  15  N.  W.  569.  Compare  Jeffrey  v. 

[IV,  F.  4,  a,  (I),  (e)] 
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must  be  reason  to  apprehend  danger  and  that,  as  between  two  apparently  safe 
positions,  a  servant  fails  to  choose  the  one  which  proves  to  be  safe  in  fact 
cannot  be  ascribed  to  him  as  negligence.^^ 

(f)  Customary  Acts.^^  It  is  not  contributory  negUgence  on  the  part  of  a 
servant  to  follow  a  custom  habitually  followed  by  his  fellow  servants,  to  the 
knowledge  of  the  master,^^  unless  the  danger  is  so  obvious  that  an  ordinarily 


Keokuk,  etc.,  R.  Co.,  56  Iowa  546,  9  N.  W. 
884. 

Kansas. —  Carrier  v.  Union  Pac.  R.  Co.,  61 
Kan.  447,  59  Pac.  1075 ;  Atchison,  etc.,  R.  Co. 
V.  Tindail,  57  Kan.  719,  48  Pac.  12;  Union 
Pac.  R.  Co.  V,  Estes,  37  Kan.  715,  16  Pac.  131. 

Kentucky. —  Calvert  v.  Brosius,  77  S.  W. 
1098,  25  Ky.  L.  Rep.  1393;  Louisville,  etc., 
R.  Co.  V.  Fox,  42  S.  W.  922,  20  Ky.  L.  Rep. 
81.  But  compare  Southern  R.  Co.  v.  Duvall, 
54  S.  W.  741,  21  Ky.  L.  Rep.  1153,  50  S.  W. 
535,  20  Ky.  L.  Rep.  1915. 

Louisiana. —  Jenkins  v.  Maginnis  Cotton 
Mills,  51  La.  Ann.  1011,  25  So.  643. 

Maine. —  Demers  v.  Deering,  93  Me.  272,  44 
Atl.  922;  Osborne  v.  Knox,  etc.,  R.  Co.,  68 
Me.  49,  28  Am.  Rep.  16. 

Massachusetts. —  Tiffaney  v.  Hathaway,  182 
Mass.  431,  65  N.  E.  811;  Powers  v.  Boston, 
etc.,  R.  Co.,  175  Mass.  466,  56  N.  E.  710. 

Michigan. —  Leppala  v.  Cleveland  Iron-Min. 
Co.,  122  Mich.  633,  81  N.  W.  553;  Perlick  v. 
Detroit  Wooden- Ware  Co.,  119  Mich.  331,  78 
N.  W.  127. 

Minnesota. —  Groff  v.  Duluth  Imperial  Mill 
Co.,  58  Minn.  333,  59  N.  W.  1049;  McCarthy 
V.  Lehigh  Valley  Transp.  Co.,  48  Minn.  533, 
51  N.  W.  480. 

Mississippi.  —  Vicksburg  Mfg.  Co.  v. 
Vaughn,  (1900)  27  So.  599. 

Missouri. —  Richardson  v.  Mesker,  171  Mo. 
666,  72  S.  W.  506;  George  v.  St.  Louis  Mfg. 
Co.,  159  Mo.  333,  59  S.  W.  1097 ;  Montgomery 
V.  Chicago  Great  Western  R.  Co.,  109  Mo. 
App.  88,  83  S.  W.  66 ;  Sparks  v.  Kansas  City, 
etc.,  R.  Co.,  31  Mo.  App.  111. 

Neio  Hampshire. —  McGill  v.  Maine,  etc., 
Granite  Co.,  70  N.  H.  125,  46  Atl.  684,  85 
Am.  St.  Rep.  618. 

New  Y ork. —  Finnell  v.  Delaware,  etc.,  R. 
Co.,  129  N.  Y.  669,  29  N.  E.  825 ;  O'Donnell  v. 
International  Nav.  Co.,  49  N.  Y.  App.  Div. 
408,  63  N.  Y.  Suppl.  290;  Clar.cy  v.  Guaranty 
Constr.  Co.,  25  N.  Y.  App.  Div.  355,  50  N.  Y. 
Suppl.  800;  Kerrigan  v.  Hart,  40  Hun  389; 
Smith  V.  Bispham,  52  N.  Y.  Super.  Ct.  33; 
Sammon  v.  New  York,  etc.,  R.  Co.,  38  N.  Y. 
Super.  Ct.  414;  Arnold  v.  Delaware,  etc., 
Canal  Co.,  1  N.  Y.  Suppl.  409  [affirmed  in 
125  N.  Y.  15,  25  N.  E.  1064]. 

North  Carolina. —  Taylor  v.  Richmond,  etc., 
R.  Co.,  109  N.  C.  233,  13  S.  E.  736;  Chambers 
V.  Western  North  Carolina  R.  Co.,  91  N.  C. 
471. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Eagan, 
18  Ohio  Cir.  Ct.  886,  4  Ohio  Cir.  Dec.  20.  See 
also  Forest  City  Stone  Co.  v.  Richardson,  22 
Ohio  Cir.  Ct.  139,  12  Ohio  Cir.  Dec.  1*77. 

Pennsylvania. —  Dooner  v.  Delaware,  etc., 
Canal  Co.,  171  Pa.  St.  581,  33  Atl.  415;  Pitts- 
burgh, etc.,  R.  Co.  V.  Sentmeyer,  92  Pa.  St. 
276,  37  Am.  Rep.  684. 

[IV,  F,  4,  a,  (I),  (e)] 


Tcccas.^GuU,  etc.,  R.  Co.  v.  Hernandez, 
(Civ.  App.  1898)  45  S.  W.  197;  Houston, 
etc.,  R.  Co.  V.  Smith,  (Civ.  App.  1896)  38 
S.  W.  51.  Compare  International,  etc.,  R. 
Co.  V.  Culpepper,  19  Tex.  Civ.  App.  182,  46 
S.  W.  922. 

TJtah. —  Fowler  v.  Pleasant  Valley  Coal  Co., 
16  Utah  348,  52  Pac.  594. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Hawkes. 
102  Va.  452,  46  S.  E.  471;  Norfolk,  etc.,  r! 
Co.  V.  Mann,  99  Va.  180,  37  S.  E.  849. 

West  Virginia.  —  Seldomridge  v.  Chesa- 
peake, etc.,  R.  Co.,  46  W.  Va.  569,  33  S.  E. 
293 ;  Reese  v.  Wheeling,  etc.,  R.  Co.,  42  W.  Va. 
333,  26  S.  E.  204;  Downey  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  732. 

Wisconsin. —  Hulien  v.  Chicago,  etc.,  R.  Co., 
107  Wis.  122,  82  N.  W.  710. 

United  States. —  Tuttle  v.  Detroit,  etc.,  R. 
Co.,  122  U.  S.  189,  7  S.  Ct.  1166,  30  L.  ed. 
1114;  Baltimore,  etc.,  R.  Co.  v.  Jones,  95 
U.  S.  439,  24  L.  ed.  506 ;  Erie  R.  Co.  v.  Kane, 
118  Fed.  223,  55  C.  C.  A.  129;  Posey  v.  Texas, 
etc.,  R.  Co.,  102  Fed.  236,  42  C.  C.  A.  293; 
Chicago,  etc.,  R.  Co.  v.  Davis,  53  Fed.  61,  3 
C.  C.  A.  429;  Martin  v.  Baltimore,  etc.,  li. 
Co.,  41  Fed.  125;  Kresanowzki  v.  Northern 
Pac.  R.  Co.,  18  Fed.  229,  5  McCrary  528; 
Cunningham  v.  Chicago,  etc.,  R.  Co.,  17  Fed, 
•882,  5  McCrary  465. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  703. 

V/hether  in  riding  on  the  footboard  of  an 
engine  a  switchman  was  chargeable  witii 
negligence  is  a  question  for  the  jury,  where 
there  was  another  switchman  on  top  of  eacJi 
of  the  two  cars  being  pushed,  neither  of  whom 
saw  the  open  switch  causing  the  accident. 
Chicago,  etc.,  R.  Co.  v.  Harrington,  77  111. 
App.  499. 

32.  Layag  v.  Mt.  Shasta  Mineral  Spring 
Co.,  135  Cal.  141,  67  Pac.  48;  Chicago,  etc., 
R.  Co.  V.  Cleveland,  92  111.  App.  308;  Ashley 
Wire  Co.  v.  McFadden,  66  111.  App.  26 ;  Gulf, 
etc.,  R.  Co.  V.  Wood,  (Tex.  Civ.  App.  1901) 
63  S.  W.  164;  McGough  v.  Ropner,  87  Fed. 
534 ;  McDowell  v.  The  France,  53  Fed.  843. 

Kiding  from  work  on  a  flat-car,  instead  of 
in  the  caboose,  is  not  negligence  as  matter  of 
law.  Barley  v.  Southern  Indiana  R.  Co.,  30 
Ind.  App.  406,  66  N.  E.  72.  See  also  Illinois 
Cent.  R.  Co.  v.  Clark,  55  S.  W.  699,  21  Ky. 
L.  Rep.  1549,  in  which  the  servant  rode  with 
his  legs  hanging  over  the  side  of  the  car. 

33.  McElligott  V.  Randolph,  01  Conn.  157, 
22  Atl.  1094,  29  Am.  St.  Rep.  181. 

34.  Methods  of  work  see  infra,  IV,  F,  4,  b, 
(I),  (B),  (3). 

35.  Pennsylvania  Coal  Co.  v.  Nee,  9  Pa. 
Cas.  579,  13  Atl.  841;  Taylor,  etc.,  R.  Co. 
V.  Taylor,  79  Tex.  104,  14  S.  \Y.  918,  23  Am. 
St.  Rep.  316. 
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prudent  person  would  refuse  to  take  the  risk  arising  from  such  a  method  of 
work.^^ 

(ii)  Duty  TO  Discover  or  Remedy  Defects — (a)  In  GeneraW^  While 
a  servant  is  bound  to  observe  open  and  obvious  defects  and  dangers,^^  and  such  as 
would  be  disclosed  by  the  exercise  of  ordinary  care,^^  he  has  the  right  to  assume 


36.  Warden  v.  Louisville,  etc.,  R.  Co.,  94 
Ala.  277,  10  So.  276.  14  L.  R.  A.  552. 

37.  Choice  of  appliances  see  supra,  IV,  F, 
4,  a,  (I),  (c). 

Choice  of  ways  and  places  for  work  see 
supra,  IV,  F,  4,  a,  (i),  (d). 

Construction  and  operations  of  rules  see 
supra,  IV,  C,  2,  f. 

Disregarding  warnings  or  signals  see  infra, 
IV,  F,  4,  e. 

Duty  of  master  to  inspect  and  repair  see 

supra,  IV,  A,  16. 

Inexperienced  or  youthful  employee  see 
supra,  IV,  F,  2,  b,  (iv). 

Occupying  dangerous  position   see  infra, 

IV,  F,  1,  e. 

38.  Georgia. —  Central  R.,  etc.,  Co.  v. 
Kenny,  58  Ga.  485. 

Illinois. —  Armour  v.  Brazeau,  191  111.  117, 
60  N.  E.  904  [reversing  93  111.  App.  235]  ; 
Montgomery  Coal  Co.  v.  Barringer,  109  111. 
App.  185;  Anderberg  v.  Chicago,  etc.,  R.  Co., 
98  111.  App.  207. 

Indiana. —  McBride  v.  Indianapolis  Frog, 
etc.,  Co.,  5  Ind.  App.  482,  32  N.  E.  579. 

loina. —  Flockhart  v.  Hocking  Coal  Co.,  126 
Iowa  576,  102  N.  W.  494. 

Kentucky. —  Alirens,  etc.,  Mfg.  Co.  v.  Rel- 
lihan,  82  S.  W.  993,  26  Ky.  L.  Rep.  919. 

Maine. —  Caven  i\  Bodwell  Granite  Co.,  99 
Me.  278,  59  Atl.  285. 

Massachusetts. —  Gavin  v.  Fall  River  Au- 
tomatic Tel.  Co.,  185  Mass.  78,  69  N.  E.  1055. 

New  York. —  See  Walsh  v.  New  York,  etc., 
R.  Co.,  178  N.  Y.  588,  70  N.  E.  1111  [affirm- 
ing 80  N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl. 
767]. 

Ohio. —  Strabler  v.  Toledo  Bridge  Co.,  11 
Ohio  Cir.  Dec.  87. 

Rhode  Island. —  Durell  v.  Hartwell,  26  R.  I. 
125,  58  Atl.  448. 

Texas. —  O'Brien  v.  Missouri,  etc.,  R.  Co., 
36  Tex.  Civ.  App.  523,  82  S.  W.  319. 

Virginia. —  Piedmont  Electric  Illuminating 
Co.  V.  Patterson,  84  Va.  747,  6  S.  E.  4. 

Wiscomin. —  Holt  v.  Chicago,  etc.,  R.  Co., 
94  Wis.  596,  69  N.  W.  352. 

United  States. —  Kansas  Citv,  etc.,  R.  Co. 

V.  Spellman,  102  Fed.  251,  42*^0.  C.  A.  321. 
See    34    Cent.    Dig.    tit.    "Master  and 

Servant,"  §  717. 

39.  Alabama. —  Pioneer  Min.,  etc.,  Co.  v. 
Thomas,  133  Ala.  279,  32  So.  15. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Voss,  (1892)  18  S.  W.  172. 

Georgia. —  Chenall  v.  Palmer  Brick  Co.,  117 
Ga.  106,  43  S.  E.  443 ;  Stubbs  v.  Atlanta  Cot- 
ton-Seed Oil  Mills,  92  Ga.  495,  17  S.  E.  746; 
Nelling  V.  Industrial  Mfg.  Co.,  78  Ga.  260; 
Atlanta,  etc.,  R.  Co.  v.  Webb,  61  Ga.  586. 
Compare  Central  R.,  etc.,  Co.  v.  Attaway,  90 
Ga.  656,  16  S.  E.  956. 

Illinois.' —  Illinois  Cent.  R.  Co.  v.  Sanders, 


58  111.  App.  117;  Illinois  Cent.  R.  Co,  v. 
Pummell,  58  111.  App.  33;  Williams  v.  Hens- 
ler,  38  111.  App.  584. 

Indiana. —  Baxter  v.  Lusher,  159  Ind.  381, 
65  N.  E.  211;  Whitcomb  v.  Standard  Oil  Co., 
153  Ind.  513,  55  N.  E.  440;  Diamond  Plate 
Glass  Co.  V.  De  Hority,  143  Ind.  381,  40  N.  E. 
681;  Bedford  Belt  R.  Co.  v.  Brown,  142  Ind. 
659,  42  N.  E.  359;  Day  v.  Cleveland,  etc.,  R. 
Co.,  137  Ind.  206,  36 'N.  E.  854;  Cleveland, 
etc.,  R.  Co.  V.  Goddard,  33  Ind.  App.  321, 
71  N.  E.  514;  Bedford  Quarries  Co.  v. 
Thomas,  29  Ind.  App.  85,  63  N.  E.  880;  Chi- 
cago, etc.,  R.  Co.  V.  Wagner,  17  Ind.  App.  22, 
45  N.  E.  76.  1121. 

loioa. —  Kitteringham  v.  Sioux  City,  etc., 
R.  Co.,  62  Iowa  285,  17  N.  W.  585.  See 
also  King  v.  Chicago,  etc.,  R.  Co.,  108  Iowa 
748,  78  N.  W.  837.  Compare  Crabell  v.  Wa- 
pello Coal  Co.,  68  Iowa  751,  28  N.  W.  56, 
holding  that  the  fact  that  a  servant  could 
know  by  ordinary  care  of  defects  which 
render  his  employment  more  than  ordinarily 
hazardous  and  continues  at  work  tends  to 
show  contributory  negligence,  but  is  not  con- 
clusive thereof. 

Kansas. —  McQueen  v.  Central  Branch 
Union  Pac.  R.  Co.,  30  Kan.  689,  1  Pac.  139. 
See  also  Foster  v.  Kansas  Salt  Co.,  60  Kan. 
859,  57  Pac.  961. 

Kentucky. —  Tradewater  Coal  Co.  v.  Head, 
6S  S.  W.  721,  23  Ky.  L.  Rep.  2064. 

Massachusetts. —  Wyman  v.  Clark,  180 
Mass.  173,  62  N.  E.  245;  Ladd  v.  New  Bed- 
ford R.  Co.,  119  Mass.  412,  20  Am.  Rep.  331. 
Compare  McCoy  v.  Westborough,  172  Mass. 
504,  52  N.  E.  1064;  Austin  v.  Fitchburg  R. 
Co.,  172  Mass.  484,  52  N.  E.  527,  holding 
that  the  question  of  contributory  negligence 
was  for  the  jury. 

Michigan. —  Pahlan  v.  Detroit,  etc.,  R.  Co., 
122  Mich.  232.  81  N.  W.  103;  Goulin  v.  Can- 
ada Southern  Bridge  Co.,  64  Mich.  190,  31 
N.  W.  44. 

Minnesota. —  Bischoff  v.  St.  Paul  Bethel 
Assoc.,  82  Minn.  105,  84  N.  W.  731 ;  Jenningg 
V.  Iron  Bay  Co.,  47  Minn.  Ill,  49  N.  W.  685. 

Mississippi. —  Illinois  Cent.  R.  Co.  v, 
Bowles,  71  Miss.  1003,  15  So.  138. 

New  Jersey. —  McGrath  v.  Delaware,  etc., 
R.  Co.,  68  N.  J.  L.  425,  53  Atl.  207. 

New  York. —  McCarthy  v.  Emerson,  77 
N.  Y.  App.  Div.  562,  79  N.  Y.  Suppl.  180; 
Nugent  V.  Brooklvn  Union  El.  R.  Co.,  64 
N.  Y.  App.  Div.  351,  72  N.  Y.  Suppl.  67; 
Watson  V.  Duncan,  46  N.  Y.  App.  Div.  298, 

61  N.  Y.  Suppl.  667,  47  N.  Y.  App.  Div.  640, 

62  N.  Y.  Suppl.  257 ;  Connors  r.  Elmira,  etc., 
R.  Co.,  92  Hun  339,  36  N.  Y.  Suppl.  926; 
Kenney  v.  Second  Ave.  R.  Co.,  89  Hun  340,  35 
N.  Y.  Suppl.  395. 

07no.— Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  Gl  N.  E.  143,  87  Am.  St.  Rep.  547,' 

[IV,  F,  4,  a.  (II),  (A)] 


1252    [26  Cyc] 


MASTER  AND  SERVANT 


that  his  master  lias  used  due  care  to  furnish  him  with  reasonably  safe  and  suitable 
tools,  appliances,  places  for  work,  etc.,^^  and  is  under  no  obligation  to  examine 
and  inspect  them  in  order  to  discover  latent  defects  not  open  to  ordinary  obser- 
vation.'^^   Where,  however,  it  is  the  servant's  duty,  by  the  terms  of  his  employ- 


55  L,  R.  A.  99;  Wainwriglit  v.  Lake  Shore, 
etc*  K.  Co.,  11  Ohio  Cir.  Dec.  530. 

Pennsylvania. —  Kelly  v.  Baltimore,  etc.,  R. 
Co.,  9  Pa.  Cas.  48,  11  Atl.  659. 

South  Carolina. —  Barksdale  v.  Charleston, 
etc.,  R.  Co.,  66  S.  C.  204,  44  S.  W.  743.  But 
see  Evans  v.  Chamberlain,  40  S.  C.  104,  18 
S.  E.  213. 

Tennessee. —  Record  v.  Chickasaw  Cooper- 
age Co.,  108  Tenn.  657,  69  S.  W.  334. 

Texas. — International,  etc.,  R.  Co.  v.  Royal. 
(Civ.  App.  1904)  83  S.  W.  713;  Horton  v. 
Ft.  Worth  Packing,  etc.,  Co.,  33  Tex.  Civ. 
App.  150,  76  S.  W.  211;  Direct  Nav.  Co.  v. 
Anderson,  29  Tex.  Civ.  App.  65,  69  S.  W.  174; 
Missouri,  etc.,  R.  Co.  v.  Wood,  (Civ.  App. 
1896)  35  S.  W.  879. 

Washington. —  Steeples  v.  Panel,  etc.,  Box 
Co.,  33  Wash.  359,  74  Pac.  475;  Schulz  v. 
Johnson,  7  Wash.  403,  35  Pac.  130. 

United  States. —  Choctaw,  etc.,  R.  Co.  v. 
Holloway,  191  U.  S.  334,  24  S.  Ct.  102,  48 
L.  ed.  207  [affirming  114  Fed.  458,  52  C.  C. 
A.  260] ;  Northern  Pac.  R.  Co.  v.  Everett, 
152  U.  S.  107,  14  S.  Ct.  474,  38  L.  ed.  373; 
The  Louisiana,  74  Fed.  748,  21  C.  C.  A.  60. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  710,  712. 

But  see  Porter  v.  Hannibal,  etc.,  R.  Co.,  60 
Mo.  160,  holding  that,  in  a  suit  by  a  servant 
against  a  railroad  company  for  personal  in- 
juries caused  by  a  defective  track,  an  instruc- 
tion declaring  defendant  not  liable,  notwith- 
standing its  unsafe  condition,  if  plaintiff 
knew,  or  could  by  the  exercise  of  ordinary 
diligence  have  known,  the  state  of  the  track, 
is  properly  refused. 

Custom  no  excuse  for  want  of  due  care  see 
Mclsaac  v.  Northampton  Electric  Lighting 
Co.,  172  Mass.  89,  51  N.  E.  524,  70  Am.  St. 
St.  Rep.  244. 

40.  Reliance  on  care  of  master  see  supra, 

IV,  F,  2,  a,  (II). 

41.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Orr,  91  Ala.  548,  8  So.  360. 

California. —  Silveira  V.  Iversen,  128  Cal. 
187,  60  Pac.  687. 

Colorado. —  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  38  Pac.  378,  46  Am.  St.  Rep.  299, 
26  L.  R.  A.  435. 

Connecticut. —  Wilson  v.  Willimantic  Linen 
Co.,  50  Conn.  433,  47  Am.  Rep.  653. 

Delaware. —  Giles  v.  Diamond  State  Iron 
Co.,  7  Houst.  453,  8  Atl.  368. 

Georgia. —  Southern  Cotton  Oil  Co.  v. 
Dukes,'  121  Ga.  787,  49  S.  E.  788.  See  also 
Ouslev  V.  Central  R.,  etc.,  Co.,  86  Ga.  538, 
12  S.'E.  938. 

Illinois. —  Rock  Island  Sash,  etc.,  Works  v. 
Pohlman,  210  111.  133,  71  N.  E.  428  [affirm- 
ing 99  111.  App.  670] ;  Barnett,  etc.,  Co.  v. 
Schlapka,  208  111.  426,  70  N.  E.  343  [affirm- 
ing 110  111.  App.  672];  Momence  Stone  Co. 

V.  Turrell,  205  111.  515,  68  N.  E.  1078  [af- 

[IV.  F.  4,  a.  (II),  (a)] 


firming  106  111.  App.  160];  Ehlen  v.  O'Don- 
nell,  205  111,  38,  68  N.  E.  766  [affirming  102 
111.  App.  141]  ;  Chicago,  etc.,  R.  Co.  v.  Rains, 
203  111.  417,  67  N.  E.  840;  Ross  v.  Shanley. 

185  111.  390,  56  N.  E.  1105  [affirming  86  111. 
App.  144]  ;  Pennsylvania  Coal  Co.  v.  Kelly, 
156  111.  9,  40  N.  E.  938  [affirming  54  111.  App. 
622] ;  Chicago,  etc.,  R.  Co.  v.  Kneirim,  152 
111.  458,  39  N.  E.  324,  43  Am.  St.  Rep.  259 
[affirming  48  111.  App.  243]  ;  Chicago,  etc., 
R.  Co.  V.  Hines,  132  111.  161,  23  N.  E.  1021, 
22  Am.  St.  Rep.  515;  Chicago,  etc.,  R.  Cb. 
V.  Johnson,  116  111.  206,  4  N.  E.  381;  Mont- 
gomery Coal  Co.  V.  Barringer,  109  111.  App. 
185;  McBeath  v.  Rawle,  93  111.  App.  212 
[affirmed  in  192  111.  626,  61  N.  E.  847,  69 
L.  R.  A.  696] ;  Morton  V.  Zwierzykowski,  91 
111.  App.  462  [affirmed  in  192  111.  328,  61 
N.  E.  413]  ;  Alabaster  Co.  v.  Lonergan,  90 
111.  App.  353;  Pioneer  Cooperage  Co.  v. 
Romanowicz,  85  111.  App.  407   [affirmed  in 

186  111.  9,  57  N.  E.  864] ;  Leonard  v.  Kinnare, 
75  111.  App.  145;  Chicago,  etc.,  R.  Co.  i\ 
Driscoll,  70  111.  App.  91;  Wells,  etc.,  Co.  v. 
Miskowicz,  50  111.  App.  452. 

lyidiana. —  Indiana,  etc.,  R.  Co.  v.  Bundv, 
152  Ind.  590,  53  N.  E.  175;  Pennsylvania  Co. 
V.  McCormack,  131  Ind.  250,  30 'N.  E.  27; 
Ohio,  etc.,  R.  Co.  v.  Pearcy,  128  Ind.  197, 
27  N.  E.  479;  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  20  N.  E.  287,  10  Am. 
St.  Rep.  67  (conductor  not  held  to  reasonable 
care  in  inspecting  machinery,  etc.,  of  train)  ; 
Chicago,  etc.,  R.  Co.  v.  Tackett,  33  Ind  App. 
379,  71  N.  E.  524;  Indiana  Bituminous  Coal 
Co.  V.  Buffey,  28  Ind.  App.  108,  62  N.  E.  279; 
Ft.  Wayne  v.  Patterson,  25  Ind.  App.  547,  58 
N.  E.  747;  Indiana  Natural,  etc..  Gas  Co. 
V.  Marshall,  22  Ind.  App.  121,  52  N.  E.  232; 
Baltimore,  etc.,  R.  Co.  v.  Spaulding,  21  Ind. 
App.  323,  52  N.  E.  410;  Boyce  v.  Schroeder, 
21  Ind.  App.  28,  51  N.  E.  376;  Island  Coal 
Co.  V.  Risher,  13  Ind.  App.  98,  40  N.  E.  151; 
Lebanon  v.  McCoy,  12  Ind.  App.  500,  40  N.  E. 
700;  Hancock  v.  Keene,  5  Ind.  App.  408,  32 
N.  E.  329. 

Iowa. —  Flockhart  v.  Hocking  Coal  Co.,  126 
Iowa  576,  102  N.  W.  494;  Cushman  v.  Carbon- 
dale  Fuel  Co.,  116  Iowa  618,  88  N.  W.  817; 
Bryce  v.  Chicago,  etc.,  R.  Co.,  103  Iowa  665, 
72' N.  W.  780;  Kearns  v.  Chicago,  etc.,  R. 
Co.,  66  Iowa  599,  24  N.  W.  231;  Schermer 
V.  Gendt,  52  Iowa  742,  3  N.  W.  535. 

Kansas. —  Kelley  v.  Union  Pac.  R.  Co., 
58  Kan.  161,  48  Pac.  843;  Rouse  v.  Ledbetter, 
56  Kan.  348,  43  Pac.  249. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Bil- 
liard, 99  Ky.  684,  37  S.  W.  75,  18  Ky.  L. 
Rep.  505  (freight  conductor  not  bound  to 
discover  latent  defect,  although  required  to 
examine  condition  of  train  before  taking 
charge  of  it)  ;  Louisville,  etc.,  R.  Co.  v.  Foley, 
94  Ky.  220,  21  S.  W.  866,  15  Ky.  L.  Rep. 
17;  Ahrens  etc.,  Mfg.  Co.  t\  Rellihan,  82 
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meiit  or  by  reason  of  the  nature  of  the  work,  to  inspect,  or  to  inspect  and  keep  in 
order,  the  machinery,  apphances,  or  places  for  work,  he  cannot  recover  for 


S.  W.  993,  26  Ky.  L.  Rep.  919;  Wilson  r. 
Alpine  Coal  Co.,  81  S.  W.  278,  26  Ky.  L. 
Rep.  337;  Kentucky  Freestone  Co.  v.  McGee, 
80  S.  W.  1113,  25 'Ky.  L.  Rep.  2211;  Conti- 
nental Tobacco  Co.  v.  Knoop,  71  S.  W.  3, 
24  Ky.  L.  Rep.  1268;  Louisville,  etc.,  R.  Co. 
f.  Roberts,  70  S.  W.  833,  24  Ky.  L.  Rep. 
1160;  75  S.  W.  267,  25  Ky.  L.  Rep.  438; 
Southern  R.  Co.  f.  Hart,  64  S.  W.  650,  23 
Ky.  L.  Rep.  1054. 

Maine. —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278,  59  Atl.  285;  Frve  v.  Bath  Gas,  etc., 
Co.,  94  Me.  17.  46  Atl.  804. 

Massachusetts. —  Foster  v.  New  York,  etc., 
R.  Co.,  187  Mass.  21,  72  N.  E.  331;  Mahoney 
r.  Bay  State  Pink  Granite  Co.,  184  Mass. 
287,  68  N.  E.  234;  Kleibaz  v.  Middleton 
Paper  Co.,  180  Mass.  363,  62  N.  E.  371; 
Haskell  v.  Cape  Ann  Anchor  Works,  178 
Mass.  485,  59  N.  E.  1113,  4  L.  R.  A.  N.  S. 
220 ;  Bartolomeo  v.  McKnight,  178  Mass.  242. 

59  N.  E.  804. 

Michigan. —  McDonald  v.  Michigan  Cent.  R. 
Co.,  132  Mich.  372,  93  N.  W.  1041,  102  Am. 
St.  Rep.  426  (conductor  need  not  make 
minute  inspection  for  latent  defects  in 
ijrakes)  ;  Morton  v.  Detroit,  etc.,  R.  Co..  81 
Mich.  423,  46  N.  W.  Ill  (brakeman  need 
not  examine  for  latent  defects  in  brake 
chain ) . 

Minnesota. —  Ransier  v.  Minneapolis,  etc., 
R.  Co.,  32  Minn.  331,  20  N.  \Y.  332. 

Missouri. —  Devlin  v.  V\^abash,  etc.,  R.  Co., 
87  Mo.  545 ;  Siela  v.  Hannibal,  etc.,  R.  Co.,  82 
Mo.  430;  Porter  r.  Hannibal,  etc.,  R.  Co., 

60  Mo.  160;  Brimer  v.  Chicago,  etc.,  R.  Co., 
109  Mo.  App.  493,  85  S.  W.  653;  Adams  v. 
jNIcCormick  Harvesting  Mach.  Co.,  95  Mo. 
App.  Ill,  68  S.  W.  1053;  Banks  v.  Wabash 
Western  R.  Co.,  40  Mo.  App.  458;  Bridges 
V.  St.  Louis,  etc.,  R.  Co.,  6  Mo.  App.  389. 

New  Jersey. —  Cole  v.  Warren  Mfg.  Co.,  63 
N.  J.  L.  626.  44  Atl.  647. 

New  York. —  Walsh  v.  New  York,  etc.,  R. 
Co.,  178  N.  Y.  588.  70  N.  E.  1111  [affirming 
80  N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl.  767]  ; 
Meehan  v.  Atlas  Safe  Moving,  etc.,  Co.,  94 
N.  Y.  App.  Div.  306,  87  N.  Y.  Suppl.  1031 ; 
Dyer  v.  Brown,  64  N.  Y.  App.  Div.  89,  71 
N.  Y.  Suppl.  623 ;  Jarvis  i;.  Northern  New 
York  Marble  Co.,  55  N.  Y.  App.  Div.  272, 
67  N.  Y.  Suppl.  78 ;  Cunningham  v.  Sicilian 
Asphalt  Pav.  Co.,  49  N.  Y.  App.  Div.  380. 
63  N.  Y.  Suppl.  357;  Meehan  v.  Judson,  43 
N.  Y.  App.  Div.  46,  59  N.  Y.  Suppl.  578; 
Healy  v.  Burke,  36  Misc.  792,  74  N.  Y.  Suppl. 
1131  [affirming  35  Misc.  384,  71  N.  Y.  Suppl. 
1027];  Rigdon  v.  Alleghany  Lumber  Co.,  13 
N.  Y.  Suppl.  871  [affi.rmed  in  131  N.  Y.  668, 
30  N.  E.  867]  ;  Appel  v.  Buffalo,  etc.,  R.  Co., 
2  N.  Y.  St.  257. 

North  Carolina. —  Wilkie  v.  Raleigh,  etc., 
R.  Co..  127  N.  C.  203,  37  S.  E.  204. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Cor- 
coran, 14  Ohio  Cir.  Ct.  377,  6  Ohio  Cir.  Dec. 
773;  Strabler  v.  Toledo  Bridge  Co.,  11  Ohio 
Cir.  Dec.  87;  Pittsburg,  etc.,  R.  Co.  v.  Bur- 


roughs, 9  Ohio  S.  &  C.  PI.  Dec.  324,  6  Ohio 
N.  P.  37. 

Oregon. —  Miller  v.  Inman,  40  Oreg.  161, 
66  Pac.  713. 

Pennsylvania. —  O'Brien  v.  Slillivan,  195 
Pa.  St.  474,  46  Atl.  130;  Pennsylvania  R. 
Co.  V.  Zink,  126  Pa.  St.  288,  17  Atl.  614; 
Ortlip  V.  Philadelphia,  etc..  Traction  Co.,  9 
Pa.  Dist.  291. 

Rhode  Island. —  McDonald  v.  Postal  Tel. 
Co.,  22  R.  I.  131,  46  Atl.  407  [distinguishing 
Disano  r.  New  England  Steam  Brick  Co.,  20 
R.  I.  452,  40  Atl.  7;  Larich  v.  Moies,  18 
R.  I.  513,  28  Atl.  661 ;  Kelley  v.  Silver  Spring 
Bleaching,  etc.,  Co.,  12  R.  I.  112,  34  Am.  Rep. 
615]. 

fiouth  Carolina. —  Barksdale  v:  Charleston, 
etc.,  R.  Co.,  66  S.  C.  204,  44  S.  W.  743 
(conductor  need  not  examine  cars  turned  over 
to  him  before  taking  them  out,  where  a  car- 
inspector  is  employed  at  the  station)  ;  Evans 
V.  Chamberlain,  40  S.  C.  104,  18  S.  E.  213; 
Lasure  v.  Graniteville  Mfg.  Co.,  18  S.  C.  275. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v. 
Reagan,  96  Tenn.  128,  33  S.  W.  1050;  Guthrie 
V.  Louisville,  etc.,  R.  Co.,  11  Lea  372,  47  Am. 
Rep.  286. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Conroy,  83 
Tex.  214,  18  S.  W.  609;  Missouri  Pac.  R. 
Co.  V.  Henry,  75  Tex.  220,  12  S.  W.  828; 
Missouri  Pac.  R.  Co.  v.  James,  (1888)  10 
S.  W.  332;  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1904)  82  S.  W.  787;  St.  Louis 
Southwestern  R.  Co.  r.  Pope,  (Civ.  App. 
1904)  82  S.  W.  360  [reversed  on  other  points 
in  98  Tex.  535,  86  S.  W.  5]  ;  Southern  Kan- 
sas R.  Co.  V.  Sage,  (Civ.  App.  1904)  80  S.  W. 
1038;  Missouri,  etc.,  R.  Co.  v.  Hutchens,  35 
Tex.  Civ.  App.  343,  80  S.  W.  415;  Gulf,  etc., 
R.  Co.  V.  Larkin,  (Civ.  App.  1904)  80  S.  W. 
94  [reversed  on  other  points  in  98  Tex.  225, 
82  S.  W.  1026,  1  L.  R.  A.  N.  S.  944]  ;  Inter- 
national, etc.,  R.  Co.  V.  Reeves,  35  Tex.  Civ. 
App.  162,  79  S.  W.  1099;  Missouri,  etc.,  R. 
Co.  V.  Hoskins,  34  Tex.  Civ.  App.  627,  79 
S.  W.  369;  Galveston,  etc.,  R.  Co.  v.  Brown, 
33  Tex.  Civ.  App.  589,  77  S.  W.  832;  Texas, 
etc.,  R.  Co.  V.  Hartnett,  33  Tex.  Civ.  App. 
103,  75  S.  W.  809;  Galveston,  etc.,  R.  Co.  v. 
Mortson,  31  Tex.  Civ.  App.  142,  71  S.  W. 
770;  Dupree  v.  Tamborilla,  27  Tex.  Civ.  App. 
603,  66  S.  W.  595;  San  Antonio,  etc.,  R.  Co. 
V.  Lindsey,  27  Tex.  Civ.  App.  316,  65  S.  W. 
668;  San  Antonio,  etc.,  R.  Co.  v.  Waller,  27 
Tex.  Civ.  App.  44,  65  S.  W.  210;  Missouri, 
etc.,  R.  Co.  V.  Baker,  (Civ.  App.  1900)  58 
S.  W.  964;  Galveston,  etc.,  R.  Co.  v.  Smith, 
24  Tex.  Civ.  App.  127,  57  S.  W.  999;  Galves- 
ton, etc.,  R.  Co.  V.  Adams,  (Civ.  App.  1900) 
55  S.  W.  803  [affirmed  in  94  Tex.  100,  58 
S.  W.  831] ;  Houston,  etc.,  R.  Co.  v.  Higgins, 
22  Tex.  Civ.  App.  430,  55  S.  W.  744;  Mis- 
souri, etc.,  R.  Co.  V.  Cox,  (Civ.  App.  1900) 
55  S.  W.  354,  56  S.  W.  97;  Missouri,  etc., 
R.  Co.  V.  Crowder,  (Civ.  App.  1899)  55  S.  W. 
380;  International,  etc.,  R.  Co.  v.  Elkins, 
(Civ.  App.  1899)  54  S.  W.  931;  Terrell  Com- 
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injuries  caused  by  defects  which  he  might  have  discovered  and  remedied  upon 
proper  inspection ;    and  v^here  a  servant  assumes  the  dutj^  of  removing  a  known 


press  Co.  v.  Arrington,  (Civ.  App.  1898)  48 
8.  W,  59;  Missouri,  etc.,  R.  Co.  v.  Hauer, 
(Civ.  App.  1897)  43  S.  W.  1078;  Gulf,  etc., 
R.  Co.  V.  Kelly,  (Civ.  App.  189G)  34  S.  W. 
140;  Dillingham  i;.  Harden,  6  Tex.  Civ.  App. 
474,  26  S.  W.  914. 

Vtali. —  Downey  v.  Gemini  Min.  Co.,  24 
Utah  431,  68  Pac.  414,  91  Am.  St.  Rep.  798. 

Washington. —  McDonald  v.  Svenson,  25 
Wash.  441,  65  Pac.  789;  Zintek  v.  Stimson 
Mill  Co.,  9  Wash.  395,  37  Pac.  340. 

United  States. —  Choctaw,  etc.,  R.  Co.  v. 
Holloway,  191  U.  S.  334,  24  S.  Ct.  102,  48 
L.  ed.  207  [affirming  114  Fed.  458,  52  C.  C. 
A.  260] ;  Northern  Pac.  R.  Co.  v.  Herbert, 
116  U.  S.  642,  6  S.  Ct.  590,  29  L.  ed.  755; 
Bunker  Hill,  etc.,  Min.,  etc.,  Co.  v.  Jones, 
130  Fed.  813,  65  C.  C.  A.  363;  Kasadarian  v. 
James  Hill  Mfg.  Co.,  130  Fed.  62;  Kansas 
City,  etc.,  R.  Co.  v.  Spellman,  102  Fed.  251, 
42  C.  C.  A.  321 ;  New  Orleans,  etc.,  R.  Co.  v. 
Clements,  100  Fed.  415,  40  C.  C.  A.  465; 
Wood  V.  Louisville,  etc.,  R.  Co.,  88  Fed.  44; 
Central  Trust  Co.  v.  East  Tennessee,  etc.,  R. 
Co.,  73  Fed.  661;  Carpenter  v.  Mexican  Nat. 
R.  Co.,  39  Fed.  315;  The  E.  B.  Ward,  Jr., 
20  Fed.  702. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  711,  714,  717. 

Where  there  is  no  reason  to  apprehend  any 
danger  a  servant  need  not  look  out  for  any. 
Downey  t\  Gemini  Min.  Co.,  24  Utah  431,  68 
Pac.  414,  91  Am.  St.  Rep.  798. 

A  stranger  who  is  asked  to  assist  in  lower- 
ing heavy  casks  into  a  cellar,  by  means  of  a 
windlass  with  which  he  is  unfamiliar,  and 
which  is  situated  in  a  dimly  lighted  cellar, 
cannot  be  said,  as  a  matter  of  law,  to  be 
guilty  of  contributory  negligence  in  not  ob- 
serving that  the  cranks  are  not  properly 
fastened,  or  that  the  brake  is  not  a  proper 
one.  Radman  v.  Haberstro,  13  N.  Y.  Suppl. 
561  [affirmed  in  119  N.  Y.  659,  23  N.  E. 
1150]. 

42.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Orr,  91  Ala.  548,  8  So.  360. 

Colorado. —  Colorado  Cent.  R.  Co.  v.  Mar- 
tin, 7  Colo.  592,  4  Pac.  1118. 

Connecticut. —  McGorty  v.  Southern  New 
England  Tel.  Co.,  69  Conn.  635,  38  Atl.  359, 
61  Am.  St.  Rep.  62. 

Illinois. — Jarvis  v.  Drake,  97  111.  App.  153; 
Chicago,  etc.,  R.  Co.  v.  Merriman,  95  111.  App. 
628;  Illinois  Cent.  R.  Co.  v.  Barslow,  94  111. 
App.  206 ;  St.  Louis  Consol.  Coal  Co.  v.  Schel- 
ler,  42  111.  App.  619  (construing  Rev.  St. 
c.  93,  §  16)  ;  Beaucoup  Coal  Co.  v.  Cooper, 
12  111.  App.  373. 

Iowa. —  Conway  v.  Chicago  Great  Western 
R.  Co.,  103  Iowa  373,  72  N.  W.  543;  Beck- 
man  V.  Consolidation  Coal  Co.,  90  Iowa  252, 
57  N.  W.  889. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Mounce,  7i  S.  W.  518,  24  Ky.  L.  Rep.  1378. 

Maine. —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278,  59  Atl.  285. 

Massachusetts. —  Ladd  v.  Brockton  St.  R. 


Co.,  180  Mass.  454,  62  N.  E.  730;  Conroy  v. 
Clinton,  158  Mass.  318,  33  N.  E.  525. 

Michigan. — Andrews  v.  Tamarack  Min.  Co., 
114  Mich.  375,  72  N.  W.  242;  Johnson  v. 
Hovey,  98  Mich.  343,  57  N.  W.  172. 

Missouri. —  Roberts  v.  Missouri,  etc..  Tel. 
Co.,  166  Mo.  370,  66  S.  W.  155;  Boettger  v. 
Scherpe,  etc..  Architectural  Iron  Co.,  124  Mo. 
87,  27  S.  W.  466. 

Nebraska. —  New  Omaha  Thompson-Hous- 
ton Electric  Light  Co.  v.  Rombold,  68  Nebr. 
54,  93  N.  W.  966,  97  N.  W.  1030. 

New  Hampshire. —  Murphy  v.  Grand  Trunk 
R.  Co.,  73  N.  H.  18,  58  Atl.  835. 

Neiv  York. —  Flood  v.  Western  Union  Tel. 
Co.,  131  N.  Y.  603,  30  N.  E.  196;  Baker  v. 
Empire  Wire  Co.,  102  N.  Y.  App.  Div.  125, 
92  N.  Y.  Suppl.  355;  Lee  v.  Barrow  Steam- 
ship Co.,  14  Daly  230,  6  N.  Y.  St.  285;  Walsh 
r.  Commercial  Steam  Laundry  Co.,  11  Misc. 
3,  31  N.  Y.  Suppl.  833. 

Ohio. —  Mad  River,  etc.,  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  67  Am.  Dec.  312,  holding  that 
a  conductor  must  use  ordinary  skill  and  judg- 
ment in  the  inspection  of  machinery  and  cars. 

Pennsylvania. —  Hoover  v.  Beech  Creek  R. 
Co.,  154  Pa.  St.  362,  26  Atl.  315;  Reading 
Iron  Works  v.  Devine,  109  Pa.  St.  246;  Car- 
roll V.  Pennsylvania  Coal  Co.,  (1888)  15  Atl. 
688. 

Texas. — Houston,  etc.,  R.  Co.  v.  McNamara, 
59  Tex.  255;  Dupree  v.  Alexander,  29  Tex. 
Civ.  App.  31,  68  S.  W.  739;  Maes  v.  Texas, 
etc.,  R.  Co.,  (Civ.  App.  1893)  23  S.  W.  725. 
Compare  Galveston,  etc.,  R.  Co.  v.  Smith,  24 
Tex.  Civ.  App.  127,  57  S.  W.  999,  holding 
that  rule  requiring  inspection  by  servant  has 
no  reference  to  defects  in  mechanical  con- 
struction of  the  machinery  over  which  he  had 
right  to  assume  that  master  has  exercised 
proper  care  to  ascertain  its  freedom  from 
defects. 

Utah. —  Butte  v.  Pleasant  Valley  Coal  Co., 
14  Utah  282,  47  Pac.  77. 

Virginia. —  Norfolk,  etc.,  R.  Co,  v.  Emmert, 
83  Va.  640,  3  S.  E.  145. 

Washington. —  Steeples  v.  Panel,  etc.,  Box 
Co.,  33  Wash.  359,  74  Pac.  475;  Anderson 
V.  Inland  Tel.,  etc.,  Co.,  19  Wash.  575,  53 
Pac.  657,  41  L.  R.  A.  410. 

United  States. —  Sievers  v.  Eyre,  122  Fed. 
734;  Baltimore,  etc.,  R.  Co.  v.  Burris,  111 
Fed.  882,  50  C.  C.  A.  48. 

Canada. —  Fawcett  v.  Canadian  Pac.  R.  Co., 
8  Brit.  Col.  393;  Badgerow  v.  Grand  Trunk 
R.  Co.,  19  Ont.  191. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  711,  714. 

Conductors  not  presumed  to  be  charged 
with  duty  of  inspection  see  Ransier  v.  Minne- 
apolis, etc.,  R.  Co.,  32  Minn.  331,  20  N.  W. 
332. 

Rule  requiring  conductors  to  inspect  trains 
construed  see  Baltimore,  etc.,  R.  Co.  v.  Bur- 
ris, 111  Fed.  882,  50  C.  C.  A.  48. 

A  locomotive  engineer  is  not  charged  with 
the  duty  of  inspecting  his  engine  for  dan- 
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danger,  it  is  held  that  he  is  guilty  of  contributory  negligence  if  he  fails  to 
do  so.^ 

(b)  Opportunity  to  Discover  or  Remedy^  In  order  to  charge  a  servant  with 
contributory  negligence  for  failure  to  observe  or  remedy  defects,  it  must  appear 
that  he  had,  and  neglected  to  avail  himself  of,  an  opportunity  to  discover  tiiem  ; 
and  where  the  nature  of  a  servant's  duties  or  the  exigencies  of  the  occasion  are 
such  as  to  require  his  whole  attention,  he  is  not  required  to  anticipate,  look  for, 
or  expect  danger,^^  especially  where  it  arises  from  the  discharge  of  a  duty  outside 
of  his  usual  routine.^^ 

(o)  Duty  to  Notify  Master  of  Defect  or  Danger}^  Where  a  servant  has 
knowledge  or  is  chargeable  with  knowledge  of  defects  which  render  his  work 
dangerous,  and  fails  to  report  such  defects  to  the  master  in  order  that  they  may 
be  remedied,  he  is  guilty  of  such  contributory  negligence  as  will  bar  his  right  of 
recovery  for  injuries  sustained  by  hi:n  by  reason  of  such  defects,^^  unless  it  is 


pferous  defects,  although  furnished  with  tools 
to  make  repairs  during  trips.  San  Antonio, 
etc.,  R.  Co.  V.  Lindsey,  27  Tex.  Civ.  App. 
ni6,  65  S.  W.  668. 

That  there  is  no  car  inspector  in  a  large 
town  does  not  cast  upon  the  servant  of  a 
railroad  company  the  duty  of  inspection. 
Missouri,  etc.,  R.  Co.  r.  Crowder,  (Tex.  Civ. 
App.  1899)  55  S.  W.  380. 

43.  Birmingham  Furaace,  etc.,  Co.  v. 
Gross,  97  Ala.  220,  12  So.  36. 

44.  Precautions  against  known  dangers  see 
injra,  IV,  F,  4,  c. 

45.  Alalama. —  Kansas  City,  etc.,  R.  Co.  r. 
Burton,  97  Ala.  240,  12  So.  88. 

California. —  Higgins  v.  Williams,  114  Cal. 
176,  45  Pac.  1041. 

Illinois. —  Chicago,  etc.,  R,  Co.  v.  Kneirim, 
152  111.  458,  39  N.  E.  324,  43  Am.  St.  Rep. 
259  [affirming  48  111.  App.  243]. 

loua. —  jMcFall  r.  Iowa  Cent.  R.  Co.,  96 
loAva  -23,  65  N.  W.  321. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Earl, 
94  Ky.  368,  22  8.  W.  607,  15  Ky.  L.  Rep.  184. 
Compare  Martin  v.  Louisville,  etc.,  R.  Co , 
64  S.  W.  417,  23  Ky.  L.  Rep.  798. 

Massachusetts. —  Boucher  v.  Robeson  Mills. 
182  Mass.  500,  65  K  E.  819;  Gustafsen  v. 
Washburn,  etc.,  Mfg.  Co.,  153  Mass.  468,  27 
N.  E.  170;  Lawless  v.  Connecticut  River  R. 
Co.,  136  Mass.  1. 

Missouri. —  Lore  v.  American  Mfg.  Co.,  160 
Mo.  608,  61  S.  W.  678. 

New  York. —  Dukes  v.  Eastern  Distilling 
Co.,  51  Hun  605,  4  N.  Y.  Suppl.  562  [affirmed 
in  123  N.  Y.  652,  25  N.  E.  954]. 

OJiio. —  Wainrisfht  V.  Lake  Shore,  etc.,  R. 
Co.,  11  Ohio  Cir.^  Dec.  530. 

Wisconsin. —  Bright  Barnett,  etc.,  Co.,  88 
Wis.  299,  60  N.  W.  418,  26  L.  R.  A.  524. 

See  34  Cent.  Dig.  tit.  "  .Piaster  and 
Servant,"  §  718. 

Compare  Georpfia  Cent.  R.  Co.  r.  Price,  121 
Ga.  651,  49  S.  E.  683:  Olson  v.  McMurray 
Cedar  Lumber  Co.,  9  Wash.  500,  37  Pac.  679. 

Brakeman  not  required  to  face  front  of 
train  see  Wainright  v.  Lake  Shore,  etc.,  R. 
Co..  11  Ohio  Cir.  Dec.  530. 

46.  Illinois. —  Baltimore,  etc.,  R.  Co.  v. 
Clifford,  99  111.  App.  381;  Anderberg  v.  Chi- 
cago, etc.,  R.  Co.,  98  111.  App.  207. 

Iowa. —  Bryce  r.  Chicago,  etc.,  R.  Co.,  103 


Iowa  665,  72  N.  W.  780;  Haugh  v.  Chicago 
etc.,  R.  Co.,  73  Iowa  66,  35  N.  W.  116. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  V. 
Sampson,  97  Ky.  65,  30  S.  W.  12,  16  Ky.  L. 
Rep.  819:  Louisville,  etc.,  R.  Co.  v.  Robin- 
son, 16  S.  W.  707,  13  Ky.  L.  Rep.  153. 

Massachusetts. —  Maher  v.  Boston,  etc.,  R. 
Co.,  158  Mass.  36,  32  N.  E.  950. 

Michigan. —  Irvine  v.  Flint,  etc.,  R.  Co., 
89  Mich.  416,  50  N.  W.  1008. 

New  York. —  Bro\vn  v.  New  York  Cent., 
etc.,  R.  Co.,  166  N.  Y.  626,  60  N.  E.  1107 
[affirming  42  N.  Y.  App.  Div.  548,  59  N.  Y. 
Suppl.  672]  ;  Wallace  v.  Central  Vermont  R. 
Co.,  138  N.  Y.  302,  33  N.  E.  1069  [reversing 
18  N.  Y.  Suppl.  2 SO] ;  Mahoney  v.  New  York 
Cent.,  etc.,  R.  Co.,  15  N.  Y.  Suppl.  501  [af- 
firmed  in  131  N.  Y.  623,  30  N.  E.  864]. 

North  Carolina. —  Leak  v.  Carolina  Cent. 
R.  Co.,  124  N.  C.  455,  32  S.  E.  884. 

Ohio. —  Spronk  r.  Addvston  Pipe,  etc.,  Co., 
10  Oliio  Cir.  Ct.  714,^10  Ohio  Cir.  Dec. 
675. 

South  Carolina. —  Carter  v.  Oliver  Oil  Co., 
37  S.  C.  604,  15  S.  E.  928. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Hockaday.  14 
Tex.  Civ.  App.  613,  37  S.  W.  475;  Missouri, 
etc.,  R.  Co.  r.  Hauer,  (Civ.  App.  1895)  33 
S.  W.  1010;  Texas,  etc.,  R.  Co.  r.  Hohn,  1 
Tex.  Civ.  App.  36,  21  S.  W.  942. 

Vermont. —  Revnolds  r.  Boston,  etc.,  R,  Co., 
64  Vt.  60,  24  Atl.  134,  33  Am.  St.  Rep. 
908. 

Wisconsin. —  Stackman  v.  Chicago,  etc.,  R. 
Co.,  80  Wis.  428,  50  N.  W.  404. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  718. 

47.  Central  Trust  Co.  r.  East  Tennessee, 
etc..  R.  Co.,  73  Fed.  661. 

48.  Continuing  work  without  notice  or 
complaint  to  master  see  supra,  IV,  F,  2,  a, 
(m),  (A). 

49.  Colorado. —  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  38  Pac.  378,  46  Am.  St.  Rep.  299, 
26  L.  R.  A.  435. 

Georgia. — Atlanta,  etc.,  Air  Line  R.  Co.  v. 
Ray,  70  Ga.  674. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Brago- 
nier,  119  111.  51,  7  N.  E.  688;  Toledo,  etc.,  R. 
Co.  V.  Eddy,  72  111.  138;  Chicago,  etc.,  R.  Co. 
V.  Jackson,  55  111.  492,  8  Am.  Rep.  661. 

Indiana. —  Pennsylvania   Co.   v.  Congdcn, 
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shown  that  the  master  has  actual  notice  of  the  defect  which  caused  the 
injurj.^^ 

(d)  Scope  of  Employment.  A  servant  is  not  bound  to  investigate  for  liim- 
self  a  department  of  work  with  wliich  he  has  nothing  to  do,  to  determine  the 
safety  of  the  appHances  furnished  by  the  master  and  where  lie  is  employed  to 
operate  a  particular  part  of  certain  machinery,  he  need  not,  before  beginning 
work,  make  himself  familiar  with  all  the  machinery,  and  the  dangers  he  may 
incur  in  case  he  comes  in  contact  therewith.-^^  Where,  however,  a  servant  is  act- 
ing in  place  of  another,  whose  duty  it  is  to  inspect  appliances  before  using  them, 
he  will  be  charged  with  contributory  negligence  if  he  fails  to  make  such 
inspection. 

b.  Dangerous  Operations  and  Methods  of  Work^  —  (i)  In  General  — 
(a)  Undertaking  Dangerous  Work.  It  is  not  contributory  negligence  for  a 
servant  to  undertake  dangerous  work,  where  it  is  required  by  the  nature  of  his 
employment,^^  unless  the  danger  is  so  obvious  and  imminent  that  no  ordinarily 


134  Ind.  226,  33  N.  E.  795,  39  Am.  St.  Rep. 
251. 

Louisiana. —  McCarthy  v.  Whitney  Iron 
Works  Co.,  48  La.  Ann.  978,  20  So.  171. 

Massachusetts. —  Degnan  v.  Jordan,  164 
Mass.  84,  41  N.  E.  117.  . 

Missouri. —  Glasscock  v.  Swafford  Bros. 
Dry  Goods  Co.,  106  Mo.  App.  657,  80  S.  W. 
364,  (App.  1903)  74  S.  W.  1039. 

NeiD  York. —  McMillan  v.  Saratoga,  etc.,  R. 
Co.,  20  Barb.  449. 

Pennsylvania. —  Cooper  v.  Butler,  103  Pa. 
St.  412. 

Wisconsin. —  Kerrigan  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  166,  80  N.  W.  586. 

United  States. —  Hammergren  v.  Schur- 
meier,  7  Fed.  766,  2  McCrary  520;  Dalton  v. 
Receivers,  6  Fed.  Cas.  No.  3,550,  4  Hughes 
180. 

England.— V^^^hlin  v.  Ballard,  17  Q.  B.  D. 
122,  50  J.  P.  597,  55  L.  J.  Q.  B.  395,  54  L.  T. 
Rep.  N.  S.  532,  34  Wkly.  Rep.  455. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  716. 

But  see  Texas,  etc.,  R.  Co.  v.  Wynne,  (Tex. 
Civ.  App.  1893)  22  S.  W.  1064. 

50.  McMillan  t\  Saratoga,  etc.,  R.  Co.,  20 
Barb.  (N.  Y.)  449;  Weblin  v.  Ballard,  17 
Q.  B.  D.  122,  50  J.  P.  597,  55  L.  J.  Q.  B.  395, 
54  L.  T.  Rep.  N.  S.  532,  34  Wkly.  Rep.  455. 
See  also  Missouri,  etc.,  R.  Co.  v.  Fowler,  61 
Kan.  320,  59  Pac.  648,  holding  that  a  locomo- 
tive fireman  is  not  negligent  in  failing  to 
call  the  engineer's  attention  to  the  absence  of 
a  safety  signal,  when  the  latter  can  and  does 
not  observe  its  absence. 

51.  Devlin  v.  Wabash,  etc.,  R.  Co.,  87  Mo. 
545;  Waldhier  v.  Hannibal,  etc.,  R.  Co.,  87 
Mo.  37;  Goldthorpe  v.  Clark-Nickerson  Lum- 
ber Co.,  31  Wash.  467,  71  Pac.  1091. 

52.  It  is  sufficient  if,  upon  entering  into 
the  active  discharge  of  the  duties  assigned 
him,  the  servant  ascertains  what  he  is  ex- 
pected to  do,  and  the  dangers  directly  con- 
nected therewith.  Swoboda  v.  Ward,  40  Mich. 
420. 

53.  Lee  v.  Barrow  Steamship  Co.,  14  Daly 
iN.  Y.)  230,  6  N.  Y.  St.  285. 

54.  Acts  in  emergencies  see  infra,  IV,  F, 
4,  g. 

[IV,  F,  4,  a,  (II),  (c)] 


As  affecting  assumption  of  risk  see  supra, 
IV,  E,  3. 

Compliance  with  commands  or  threats  see 
infra,  IV,  F,  4,  f. 

Disobedience  of  rules  and  orders  see  infra, 

IV,  E,  4,  d. 

Duty  to  discover  defects  or  dangers  see 
supra,  IV,  F,  4,  a,  (ii). 

Inadvertent  act  on  mistake  of  judgment  see 
supra,  IV,  F,  2,  a,  (v). 

Inexperienced  or  youthful  employee  see 
supra,  IV,  F,  2,  b. 

Precautions  against  known  or  apparent 
dangers  see  infra,  IV,  F,  4,  c. 

55.  Dooner  v.  Delaware,  etc.,  Canal  Co.,  164 
Pa.  St.  17,  30  Atl.  269.  See  also  Schumaker 
i\  St.  Paul,  etc.,  R.  Co.,  46  Minn.  39,  48  N.  W. 
559,  12  L.  R.  A.  257;  Spronk  v.  Addyston 
Pipe,  etc.,  Co.,  19  Ohio  Cir.  Ct.  714,  10  Ohio 
Cir.  Dec.  675. 

Coupling  moving  cars  is  not  necessarily 
negligence,  the  question  being  whether  the 
servant  acted  as  an  ordinarily  prudent  person 
would  under  the  circumstances  of  the  case. 
Baird  v.  Chicago,  etc.,  R.  Co.,  61  Iowa  359,  13 
N.  W.  731,  16  N.  W.  207.  See  Ohio,  etc.,  R. 
Co.  i:  Bass,  36  111.  App.  126;  Lowe  i;.' Chicago, 
etc.,  R.  Co.,  89  Iowa  420,  56  1\.  W.  519; 
Horan  v.  Chicago,  etc.,  R.  Co.,  89  Iowa  328, 
56  N.  W.  507 ;  Rifley  v.  Minneapolis,  etc.,  R. 
Co.,  72  Minn.  469,  75  N.  W.  704;  Hollenbeck 

V.  Missouri  Pac.  R.  Co.,  141  Mo.  97,  38  S.  W. 
723,  41  S.  W.  887 ;  Plank  v.  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  607 ;  Toledo,  etc.,  R.  Co. 
V.  Frick,  14  Ohio  Cir.  Ct.  453,  8  Ohio  Cir.  Dec. 
28  (uncoupling)  ;  Houston,  etc.,  R.  Co.  v. 
Crawford,  (Tex.  Civ.  App.  1895)  32  S.  W. 
155  [reversed  on  other  grounds  in  89  Tex. 
89,  33  S.  W.  534] ;  Wright  v.  Southern  Pac. 
Co.,  14  Utah  383,  46  Pac.  374;  Denver,  etc., 
R.  Co.  V.  Arrighi,  129  Fed.  347,  63  C.  C.  A. 
649  (in  which  the  particular  facts  of  the 
case  were  held  to  show  contributory  negli- 
gence as  a  matter  of  law). 

Making  coupling  from  inside  of  cars  not 
negligence  per  se  see  Hewitt  v.  East  Jordan 
Lumber  Co.,  136  Mich.  110,  98  N.  W.  992; 
Mahoney  v.  New  York  Cent.,  etc.,  R.  Co.,  60 
Hun  (N.  Y.)  586,  15  N.  Y.  Suppl.  501  [af- 
firmed in  131  N.  Y.  623,  30  N.  E.  864]. 
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prudent  person  would  consent  to  undertake.^^  Where,  however,  the  servant  has 
control  of,  or  is  connected  with,  the  cause  or  subject  of  danger,  and  his  injury  is 
caused  by  his  failure  to  exercise  ordinary  care,  he  cannot  recover.^"^ 

(b)  Adopting  Dangerous  Methods  —  (1)  In  General.  As  a  legal  propo- 
sition, independent  of  any  rules  provided  by  the  master,  if  a  servant  selects  a 
dangerous  way  to  perform  a  duty,  knowing  it  to  be  attended  with  danger,  when 
there  is  a  safe  way  apparent  to  iiim,  and  he  undertakes  to  perform  the  duty  in 


Boarding  or  alighting  from  moving  cars 
and  locomotives  not  negligence  per  se  see 
Consolidated  Coal  Co.  r.  Bokamp,  181  111.  9, 

54  N.  E.  564  [affirming  75  111.  App.  G05]  ; 
Donahue  v.  Boston,  etc.,  R.  Co.,  178  Mass. 
251,  59  N.  E.  663;  Mitchell  v.  Chicago,  etc., 
R.  Co.,  108  Mo.  App.  142,  83  S.  W.  289  (some 
evidence  of  negligence)  ;  Kansas  City  South- 
ern R.  Co.  V.  Billingslea,  116  Fed.  335,  54 
C.  C.  A.  109. 

Riding  on  trains  and  locomotives  not  negli- 
gence per  se  see  Atchison,  etc.,  R.  Co.  v.  Mc- 
Candliss,  33  Kan.  366,  6  Pac.  587;  James  i: 
Northern  Pac.  R.  Co.,  46  Minn.  168,  48  N.  W. 
783  (for  switchman  to  ride  on  front,  instead 
of  rear,  footboard  of  engine,  not  evidence  of 
contributory  negligence)  ;  Lockhart  v.  Little 
Hock,  etc.,  R.  Co.,  40  Fed.  631  (not  negli- 
gence for  switchman  to  ride  on  front  foot- 
board of  engine ) . 

Riding  on  the  tender  of  a  backing  engine  is 
not  contributory  negligence  in  a  brakeman, 
where  it  is  necessary  for  someone  to  be  in 
that  position  to  keep  a  lookout  for  obstruc- 
tions on  the  track.    Southern  R.  Co.  v.  Barr, 

55  S.  W.  900,  21  Ky.  L.  Rep.  1615. 

Iowa  Laws  (i88o),  c.  202,  which  forbids 
any  minor,  workman,  or  other  person  from 
riding  upon  a  loaded  car  or  wagon  in  a  shaft 
of  a  mine  does  not  include  the  conductor, 
who  is  necessary  to  the  operation  of  the  mine. 
Crabell  v.  Wapello  Coal  Co.,  68  Iowa  751,  28 
N.  W.  56. 

56.  Roul  t'  East  Tennessee,  etc.,  R.  Co.,  85 
Ga.  197,  11  S.  E.  558  (attempting  to  get  on 
engine  running  between  six  and  twelve  miles 
an  hour)  ;  Louisville,  etc.,  R.  Co.  v.  Wallace. 
90  Tenn.  53,  15  S.  W.  921  (holding  that  the 
utmost  skill  and  care  on  the  part  of  the  em- 
ployee in  attempting  to  board  a  train  run- 
ning about  ten  miles  an  hour  would  not 
make  the  master  liable )  ;  Kilpatrick  v.  Grand 
Trunk  R.  Co.,  72  Vt.  263,  47  Atl.  827,  82  Am. 
St.  Rep.  939  (servant  attempting  to  board 
train  running  eight  miles  an  hour,  after 
dark,  and  with  a  lantern  in  his  hand ) . 

57.  Alabama. —  Shorter  v.  Southern  R.  Co., 
121  Ala.  158,  25  So.  853. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Mor- 
gart,  45  Ark.  318;  St.  Louis,  etc.,  R.  Co.  r. 
Mara,  (1891)  16  S.  W.  196. 

California. —  Brown  v.  Central  Pac.  R.  Co., 
72  Cal.  523,  14  Pac.  138. 

Illinois. —  Braun  v.  Conrad  Seipp  Brewing 
Co.,  72  111.  App.  232 ;  St.  Louis  Bolt,  etc.,  Co. 
V.  Brennan,  20  111.  App.  555. 

Toioa. —  Geesen  v.  Saguin,  115  Iowa  7,  87 
N.  W.  745 ;  Gorman  v.  Des  Moines  Brick  Mfg. 
Co.,  99  Iowa  257,  68  N.  W.  674;  Muldowney 
17.  Illinois  Cent.  R.  Co.,  39  Iowa  615. 


Kansas. —  McDermott  r.  Atchison,  etc.,  R. 
Co.,  56  Kan.  319,  43  Pac.  248. 

Massachusetts. —  Kennedy  v.  Merrimack 
Paper  Co.,  185  Mass.  442,  70  N.  E.  437; 
Brown  r.  New  York,  etc.,  R.  Co.,  158  Mass. 
247,  33  N.  E.  650. 

Minnesota. —  Clearv  r.  Dakota  Packing  Co., 
71  Minn.  150,  73  N.'W.  717. 

M issonri. —  Evans  v.  Atlantic,  etc.,  R.  Co., 
62  Mo.  49;  Towner  f.  Missouri  Pac.  R.  Co., 
52  Mo.  App.  648. 

New  York. —  Finnell  v.  Delaware,  etc.,  R. 
Co.,  129  N.  Y.  669,  29  N.  E.  825;  Froun- 
felker  /•.  Delaware,  etc.,  R.  Co.,  48  N.  Y.  App. 
Div.  206,  62  N.  Y.  Suppl.  840. 

North  Dakota. —  Cameron  v.  Great  North- 
ern R.  Co.,  8  N.  D.  618,  80  N.  W.  885. 

Pennsylvania. —  Alexander  v.  Pennsylvania 
Water  Co.,  201  Pa.  St.  252,  50  Atl.  991;  New 
York,  etc.,  R.  Co.  v.  Lyons,  119  Pa.  St.  324, 
13  Atl.  205. 

Texas. —  International,  etc.,  R.  Co.  v.  Vin- 
son, 28  Tex.  Civ.  App.  247,  66  S.  W.  800; 
Matthews  r.  Missouri,  etc.,  R.  Co.,  (Civ.  App. 
1901 )  66  S.  W.  902 ;  Galveston,  etc.,  R.  Co.  v. 
Butchek,  (Civ.  App.  1901)  66  S.  W.  335;  St. 
Louis,  etc.,  R.  Co.  r.  Denny,  5  Tex.  Civ.  App. 
359,  24  S.  W.  317. 

^yisconsin. —  Bibbv  r.  Wausau  Lumber  Co., 
80  Wis.  367,  50  N.  W.  337. 

United  states. — Williams  v.  Northern  Lum- 
ber Co.,  113  Fed.  382. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  744. 

Running  train  at  dangerous  speed. —  Louis- 
ville, etc.,  R.  Co.  V.  Stutts,  105  Ala.  368,  17 
So.  29,  53  Am.  St.  Rep.  971;  St.  Louis,  etc., 
R.  Co.  r.  Morgart,  (Ark.  1888)  8  S.  W.  179; 
Illinois  Cent.  R.  Co.  r.  Patterson,  69  111. 
650;  Hudson  v.  People's  St.  R.  Co.,  175  Mass. 
23,  55  N.  E.  464  (holding  that  where  an  ex- 
perienced motorman  was  running  his  car  back 
to  meet  another  ear,  and  did  not  run  slowly 
and  watch  constantly,  and  the  cars  collided, 
he  was  guilty  of  negligence)  ;  Sweeney  v. 
Minneapolis,  etc.,  R.  Co.,  33  Minn.  153,  22 
N.  W.  289 ;  Illinois  Cent.  R.  Co.  v.  Guess,  74 
Miss.  170,  21  So.  50;  Sutherland  r.  Trov, 
etc.,  R.  Co.,  125  N.  Y.  737,  26  N.  E.  609  [re- 
versing 8  N.  Y.  Suppl.  83;  Shannon  v.  New 
York  Cent.  R.  Co.,  88  N.  Y.  App.  Div.  349,  84 
N.  Y.  Suppl.  646;  Wert  v.  Kein,  8  Pa.  Cas, 
620,  13  Atl.  548;  International,  etc.,  R.  Co. 
r.  Vinson.  28  Tex.  Civ.  App.  247,  66  S.  W. 
800;  Norfolk,  etc.,  R.  Co.  r.  Williams,  89  Va. 
165,  15  S.  E.  522.  Compare  Gulf,  etc.,  R. 
Co.  r.  Pettis,  69  Tex.  689,  7  S.  W.  93. 

Starting  train  after  schedule  time.—-  An 
engineer  cannot  recover  for  injuries  received 
in  a  collision,  caused  by  his  starting  the 
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the  dangerous  way,  and  in  consequence  thereof  is  injured,  he  is  guilty  of  such 
contributory  negligence  as  to  cut  off  all  legal  remedy  for  tlie  injury.^^  But  the 
mere  fact  that  a  servant  is  injured  because  of  the  way  of  performing  a  duty 


trip  fifteen  minutes  after  the  schedule  time. 
Georgia  R.,  etc.,  Co.  v.  McDade,  59  Ga.  73. 

58.  Memphis,  etc.,  R.  Co.  v.  Graham,  94 
Ala.  545,  10  So.  283.  See  also  the  following 
illustrative  cases : 

Alabama. —  Southern  R.  Co.  v.  Guyton,  122 
Ala.  231,  25  So.  34;  Shorter  v.  Southern  R. 
Co.,  121  Ala.  158,  25  So.  853;  Richmond,  etc., 
R.  Co.  V.  Bivins,  103  Ala.  142,  15  So.  515; 
Highland  Ave.,  etc.,  R.  Co.  v.  Walters,  91 
Ala.  435,  8  So.  357;  Mobile,  etc.,  R.  Co.  v. 
Holborn,  84  Ala.  137,  4  So.  146.  Compare 
Whatley  v.  Zenida  Coal  Co.,  122  Ala.  118,  26 
So.  124. 

California. —  Long  v.  Coronado  R.  Co.,  96 
Cal.  269,  31  Pac.  170. 

Georgia. —  Georgia  Cent.  R.  Co.  v.  Mosely, 
112  Ga.  914,  38  S.  E.  350;  Quirouet  v.  Ala- 
bama Great  Southern  R.  Co.,  Ill  Ga.  315,  30 
S.  E.  599;  Willingham  v.  Rockdale  Oil,  etc., 
Co.,  101  Ga.  713,  29  S.  E.  30;  East  Tennessee, 
etc.,  R.  Co.  V.  Head,  92  Ga.  723,  18  S.  E. 
976. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Swift, 
213  111.  307,  72  N.  E.  737;  Jorgenson  i\ 
Johnson  Chair  Co.,  169  111.  429,  48  N.  E.  822 
[affirming  67  111.  App.  80]  ;  Columbus,  etc., 
R.  Co.  V.  Troesch,  57  111.  155;  Greaser  v. 
Chicago,  etc.,  R.  Co.,  93  111.  App.  476;  Luxen 
i:  Chicago,  etc.,  R.  Co.,  69  111.  App.  648; 
Star  Elevator  Co.  v.  Carlson,  09  111.  App. 
212;  Chicago,  etc.,  R.  Co.  v.  Bliss,  6  111.  App. 
411. 

Indiana. —  Chamberlain  v.  Waymire,  32 
Ind.  App.  442,  68  N.  E.  306,  70  N.  E.  81. 

Iowa. —  Ferguson  v.  Chicago,  etc.,  R.  Co., 
100  Iowa  733,  69  N.  W.  1026;  Bucklew  v. 
Central  Iowa  R.  Co.,  64  Iowa  603,  21  N.  W. 
103;  Ferguson  v.  Central  Iowa  R.  Co.,  58 
Iowa  293,  12  N.  W.  293. 

Kansas. —  Carrier  v.  Union  Pac.  R.  Co.,  61 
Kan.  447,  59  Pac.  1075;  Atchison,  etc.,  R. 
Co.  V.  Tindall,  57  Kan.  719,  48  Pac.  12. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mercer, 
70  S.  W.  287,  24  Ky.  L.  Rep.  908. 

Louisiana. —  Schoultz  v.  Eckardt  Mfg.  Co., 
112  La.  568,  36  So.  593;  Carrierre  v.  Mc- 
Williams,  104  La.  678,  29  So.  333. 

Massachusetts. —  Demers  v.  Marshall,  178 
Mass.  9,  59  N.  E.  454;  Wilson  v.  Steel  Edge 
Stamping,  etc.,  Co.,  163  Mass.  315,  39  N.  E. 
1039;  Lothrop  v.  Fitchburg  R.  Co.,  150  Mass. 
423,  23  N.  E.  227;  Russell  v.  Tillotson,  140 
Mass.  201,  4  N.  E.  231. 

Michigan. —  Chapman  v.  Pere  Marquette  R. 
Co.,  133  Mich.  311,  94  N.  W.  1049;  Deering 
V.  Canfield,  etc.,  Co.,  126  Mich.  373,  85  N.  W. 
874;  Secord  v.  Chicago,  etc.,  R.  Co.,  107  Mich. 
540,  65  N.  W.  550. 

Minnesota. —  Cleary  v.  Dakota  Packing  Co., 
76  Minn.  495,  79  N.  W.  531;  Wulff  v.  Walter 
A.  Wood  Harvester  Co.,  67  Minn.  423,  70 
N.  W.  156;  Groff  v.  Duluth  Imperial  Mill  Co., 
58  Minn.  333,  59  N.  W.  1049. 

Missouri. —  Doerr  v.  St.  Louis  Brewing  As- 
soc., 176  Mo.  547,  75  S.  W.  600;  Hulett  v.  St. 
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Louis,  etc.,  R.  Co.,  67  Mo.  239;  Montgomery 
V.  Chicago  Great  Western  R.  Co.,  109  Mo. 
App.  88,  83  S.  W.  66;  Craig  v.  Chicago,  etc., 
R.  Co.,  54  Mo.  App.  523;  Wetjen  v.  South- 
ern White  Lead  Co.,  5  Mo.  App.  598. 

Ifiew  Hampshire. —  Young  v.  Boston,  etc., 
R.  Co.,  69  N.  H.  356,  41  Atl.  268. 

'New  York. —  Sheehan  v.  Standard  Gas 
Light  Co.,  87  N.  Y.  App.  Div.  174,  84  N.  Y. 
Suppl.  34;  Walsh  v.  New  York,  etc.,  R.  Co., 
80  N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl.  767; 
Deane  v.  Buffalo,  42  N.  Y.  App.  Div.  205,  58 
N.  Y.  Suppl.  810;  Fleming  v.  Buswell,  39 
N.  Y.  App.  Div.  196,  57  N.  Y.  Suppl.  230; 
Maxwell  v.  Thomas,  31  N.  Y.  App.  Div.  546, 
52  N.  Y.  Suppl.  30;  Reiser  v.  New  York, 
etc.,  R.  Co.,  24  N.  Y.  App.  Div.  23,  48  N.  Y. 
Suppl.  868 ;  Foley  v.  Brooklyn  Gas  Light  Co., 
9  N.  Y.  App.  Div.  91,  41  N.  Y.  Suppl.  66; 
Wooster  v.  Bliss,  90  Hun  79,  35  N.  Y.  Suppl. 
514;  White  v.  Sharp,  27  Hun  94;  Glassheim 
r.  New  York  Economical  Printing  Co.,  13 
Misc.  174,  34  N.  Y.  Suppl.  69;  Fleming  v. 
Buswell,  62  N.  Y.  Suppl.  1137.  Compare 
Vincent  v.  Alden,  62  N.  Y.  App.  Div.  558,  71 
N.  Y.  Suppl.  149. 

North  Carolina. —  Elmore  v.  Seaboard  Air 
Line  R.  Co.,  132  N.  C.  865,  44  S.  E.  620,  131 
N.  C.  569,  42  S.  E.  989,  130  N.  C.  506,  41 
S.  E.  786. 

Ohio. —  Grossman  v.  P.  &  T.  Degnan  Sand, 
etc.,  Co.,  24  Ohio  Cir.  Ct.  585;  Lake  Shore, 
etc.,  R.  Co.  V.  Whidden,  23  Ohio  Cir.  Ct.  85. 

Pennsylvania. —  Hart  'C.  Allegheny  County 
Light  Co.,  201  Pa.  St.  234,  50  Atl.  1010; 
Betz  V.  Winter,  195  Pa.  St.  346,  45  Atl.  1068; 
Brown  v.  Wood,  (1888  )  16  Atl.  42. 

Rhode  Island. —  Sullivan  v.  Nicholson  File 
Co.,  21  R.  I.  540,  45  Atl.  549;  McGeary  v. 
Old  Colony  R.  Co.,  21  R.  L  76,  41  Atl.  1007. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Hernandez, 
(Civ.  App.  1898)  45  S.  W.  197. 
.  Virginia. — Newport  News  Pub.  Co.  v.  Beau- 
meister,  102  Va.  677,  47  S.  E.  821;  Norfolk, 
etc.,  R.  Co.  V.  McDonald,  88  Va.  352,  13  S.  E. 
706. 

Washington. —  Hoffman  v.  American  Foun- 
dry Co.,  18  Wash.  287,  51  Pac.  385. 

West  Virginia. —  Young  v.  West  Virginia, 
etc.,  R.  Co.,  42  W.  Va.  112,  24  S.  E.  615. 

Wisconsin. —  Gardner  v.  Paine  Lumber  Co., 
123  Wis.  338,  101  N.  W.  700;  Foss  v.  Bige- 
low,  102  Wis.  413,  78  N.  W.  570;  Rysdorp  v. 
George  Pankratz  Lumber  Co.,  95  Wis.  622, 
70  N.  W.  677. 

United  States. — Debro  v.  James  Lee's  Sons 
Co.,  130  Fed.  385;  Gilbert  v.  Burlington,  etc., 
R.  Co.,  128  Fed.  529,  63  C.  C.  A.  27  [affirm- 
ing 123  Fed.  832]  ;  Dawson  v.  Chicago,  etc., 
R.  Co.,  114  Fed.  870,  52  C.  C.  A.  286;  Morris 
V.  Duluth,  etc.,  R.  Co.,  108  Fed.  747,  47  C.  C. 
A.  661;  McCain  v.  Chicago,  etc.,  R.  Co.,  76 
Fed.  125,  22  C.  C.  A.  99;  Ersldne  v.  Chino 
Valley  Beet-Sugar  Co.,  71  Fed.  270;  Gowen 
r.  Harley,  56  Fed.  973,  6  C.  C.  A.  190. 

England. — Noonan  v.  Dublin  Distilling  Co., 
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selected  by  him,  when,  if  he  had  selected  another  way,  injury  would  have  been 
avoided,  does  not  conclusively  show  contributory  negligence ;  and  where  two  or 
more  methods  of  doing  his  work  are  open  to  a  servant,  and  he  has  no  instructions 
to  pursue  a  particular  method,  he  is  not  negligent  if,  in  good  faith,  he  adopts  that 
which  is  more  hazardous,  if  it  is  one  which  reasonable  and  prudent  persons  would 
adopt  under  the  circumstances.^  Obviously  a  servant  is  not  chargeable  with 
negUgence  as  a  matter  of  law,  where,  in  the  discharge  of  his  duties,  he  adopts 
the  less  dangerous  of  two  dangerous  metliods,^^  or  where  the  method  adopted  is 
the  only  one  in  which  his  work  can  be  accomplished.^^ 

(2)  Attempting  Work  With  Insufficient  Help.  It  is  contributory  negli- 
gence for  a  servant  to  attempt  to  do  his  work  without,  or  with  insufficient,  help 
where  sufficient  help  is  available,  and  he  fails  to  call  for  assistance.^^ 

(3)  Adopting  Customary  Methods.^*    A  servant  is  not  chargeable  with  con- 


L.  R.  32  Ir.  399;  Martin  v.  Connali's  Quay 
Alkali  Co.,  33  Wkly.  Rep.  216. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  745. 

The  choice  of  an  easier,  rather  than  a  safer, 
method  of  doing  an  act  is  contributory  negli- 
gence. Penwell  v.  Harvey,  78  111.  App.  278. 
See  also  Quirouet  Alabama  Great  Southern 
R.  Co.,  Ill  Ga.  315,  36  S.  E.  599;  McCauley 
V.  Springfield  St.  R.  Co.,  169  Mass.  301,  47 
N.  E.  1006.  But  see  Mobile,  etc.,  R.  Co.  v. 
Bromberg,  141  Ala.  258,  37  So.  395. 

59.  "  The  adoption  of  the  more  hazardous 
course  of  conduct  is  not  necessarily  negli- 
gence. That  depends  upon  the  knowledge  of 
the  actor  and  the  circumstances  under  which 
he  is  called  upon  to  act.  He  might  be  igno- 
rant of  the  less  hazardous  course,  and  he 
might  be  called  upon  to  act  under  such  cir- 
cumstances as  that  he  should  not  be  required 
to  exercise  the  best  judgment  in  choosing 
between  different  courses  of  conduct."  Haw- 
kins V.  Johnson,  105  Ind.  29,  36,  4  N.  E.  172, 
55  Am.  Rep.  169.  See  also  the  following 
cases : 

Alabama. — Tennessee  Coal ,  etc.,  Co.  v. 
Herndon,  100  Ala.  451,  14  So.  287. 

Colorado. —  Denver  Tramway  Co.  v.  Crum- 
baugh,  23  Colo.  363,  48  Pac.  503. 

Connecticut. —  McQuillan  r.  Willimantic 
Electric  Light  Co.,  70  Conn.  715,  40  Atl.  928. 

Illinois.— Ta\]or  v.  Felsing,  164  111.  331, 
45  N.  E.  161;"  Norton  v.  Sczpurak,  70  111. 
App.  686. 

Indiana. —  Flutter  v.  New  York,  etc.,  R. 
Co.,  27  Ind.  App.  511,  59  N.  E.  337. 

loiva. —  Gibeon  v.  Burlington,  etc.,  R.  Co., 
107  Iowa  596,  78  N.  W.  190;  Pieart  v.  Chi- 
cago, etc.,  R.  Co.,  82  Iowa  148,  47  N.  W.  1017. 

Louisiana. —  Ragland  v.  St.  Louis,  etc.,  R. 
Co.,  49  La.  Ann.  1166,  22  So.  366;  Bland  v. 
Shreveport  Belt  R.  Co.,  48  La.  Ann.  1057,  20 
So.  284,  36  L.  R.  A.  114. 

Minnesota. —  Munch  v.  Great  Northern  R. 
Co.,  75  Minn.  61,  77  N.  W.  541;  Holman  v. 
Kempe,  70  Minn.  422,  73  N.  W.  186;  Closson 
V.  Oakes,  69  Minn.  67,  71  N.  W.  915. 

New  York. —  Walsh  v.  New  York,  etc.,  R. 
Co.,  80  N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl. 
767;  Butler  v.  New  York,  etc.,  R.  Co.,  42 
N.  Y.  App.  Div.  280,  58  N.  Y.  Suppl.  1061; 
Bird  r.  Long  Island  R.  Co.,  11  N.  Y.  App. 
Div.  134,  42  N.  Y.  Suppl.  888. 


Ohio. —  Michigan  Cent.  R.  Co.  v.  Butler,  23 
Ohio  Cir.  Ct.  459 ;  Andrews  r.  Toledo,  etc.,  R. 
Co.,  8  Ohio  Cir.  Dec.  584. 

Tennessee. —  National  Fertilizer  Co.  v. 
Travis,  102  Tenn.  16,  49  S.  W.  832. 

Texas. —  Houston,  etc.,  R.  Co.  V.  Smith, 
(Civ.  App.  1897)  39  S.  W.  582. 

Washington. — Dixon  v.  Bausman,  17  Wash. 
304,  49  Pac.  540. 

60.  Florida  Cent.,  etc.,  R.  Co.  v.  Mooney, 
40  Fla.  17,  24  So.  148,  45  Fla.  286,  33  So. 
1010,  110  Am.  St.  Rep.  73,  where  it  was  held 
that  shifting  cars  by  means  of  "  kicking 
back  "  process  is  not  necessarily  at  all  times 
an  act  of  negligence  per  se,  even  though  there 
may  be  a  safer  method  of  shifting  them. 
See  also  Brinkmeier  v.  Missouri  Pac.  R.  Co., 
69  Kan.  738,  77  Pac.  586;  Gualden  v.  Kansas 
City  Southern  R.  Co.,  106  La.  409,  30  So. 
889;  Bradburn  v.  Wabash  R.  Co.,  134  Mich. 
575,  96  N.  W.  929. 

61.  Making  a  coupling  while  riding  upon 
the  tender  of  the  engine  is  not  contributory 
negligence,  when  the  danger  attending  it  is 
not  so  great  as  it  would  be  if  the  coupling 
Avere  made  while  standing  on  the  ground  be- 
tween the  cars.  Elgin,  etc.,  R.  Co.  v.  Eselin, 
68  HI.  App.  96. 

62.  Texas,  etc.,  R.  Co.  v.  McCoy,  17  Tex. 
Civ.  App.  494,  44  S.  W.  25.  Compare  Pul- 
lutro  V.  Delaware,  etc.,  R.  Co.,  15  N.  Y. 
Suppl.  783,  in  which  there  was  no  other  way 
of  boarding  the  train  than  that  adopted,  but 
the  servant  was  negligent  in  the  manner  of 
performance. 

Standing  on  the  pilot  of  the  engine  to  make 
a  running  switch  is  not  contributory  negli- 
gence, where  the  brakeman  did  so  by  direc- 
tion of  the  conductor  and  engineer,  and  the 
duty  could  not  have  been  performed  by  him 
from  anv  other  place.  Louisville  Southern 
R.  Co.  i\  Tucker,  105  Ky.  492,  49  S.  W.  314, 
20  Ky.  L.  Rep.  1303. 

63.  Wav  V.  Chicago,  etc.,  R.  Co.,  76  Iowa 
393,  41  N.  W.  51;  Dunlap  r.  Barney  Mfg. 
Co.,  148  Mass.  51,  18  N.  E.  599;  Alberts  v. 
Bache,  69  Hun  (N.  Y.)  255,  23  N.  Y.  Suppl. 
502;  Bajus  r.  Svracuse,  etc.,  R.  Co.,  5  N.  Y. 
Suppl.  804  [affirmed  in  119  N.  Y.  651,  23 
N.  E.  1149];  Bodie  v.  Charleston,  etc.,  R. 
Co.,  66  S.  C.  302,  44  S.  E.  943. 

64.  Admissibility  of  evidence  see  infra, 
IV,  H,  3,  b,  (III),  (G). 

[IV,  F,  4,  b,  (I),  (B),  (3)] 
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tributory  negligence  in  adopting  a  method  of  work  which  is  usual  and  custom- 
ary,*^^  unless  the  danger  therefrom  is  so  obvious  that  no  ordinarily  prudent  person 
would  consent  to  follow  the  custom.^^  Conversely,  where  there  is  a  safe,  or  reason- 
ably safe,  way  to  do  work,  which  to  the  servant's  knowledge  is  the  customary  way, 
and  he  is  injured  by  reason  of  his  adopting  another  way,  he  cannot  recover. 

(ii)  Improfer  U he  of  Machinery  and  Appliances.  Where  a  servant  sus- 
tains injuries  by  reason  of  his  improper  use  of  machinery  or  appliances  fur- 
nished for  the  w^ork  he  cannot  recover,^^  in  the  absence  of  evidence  showing  that 


65.  California. —  Gier  v.  Los  Angeles  Con- 
sol.  Electric  R.  Co.,  108  Cal.  129,  41  Pac. 
22. 

Georgia. —  Riverside  Mills  v.  Jones,  121  Ga. 
33.  48  S.  E.  700;  Rebb  v.  East  Tennessee, 
etc.,  R.  Co.,  87  Ga.  631,  13  S.  E.  566.  Com- 
pare Mayfield  v.  Savannah,  etc.,  R.  Co.,  87 
Ga.  374,  13  S.  E.  459,  holding  that  evidence 
of  the  usual  custom  of  coupling  cars  is  inad- 
missible on  the  question  of  contributory  neg- 
ligence, where  it  is  not  shown  that  such  cus- 
tom was  adopted  by  defendant. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Cozby, 
174  111.  109,  50  N.  E.  1011  iaffirming  69  111. 
App.  256].  But  see  Chicago,  etc.,  R.  Co.  v. 
Clark,  108  111.  113. 

loica. —  Whitsett  v.  Chicago,  etc.,  R.  Co., 
67  Iowa  150,  25  N.  W.  104.  See  also  Pierson 
V.  Chicago,  etc.,  R.  Co.,  127  Iowa  13,  102 
N.  W.  149. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bo- 
cock,  107  ky.  223,  51  S.  W.  580,  53  S.  W. 
262,  21  Ky.  L.  Rep.  383,  896. 

Louisiana. —  Broadfoot  v.  Shreveport  Cot- 
ton Oil  Co.,  Ill  La.  467,  35  So.  643;  Gualden 
V.  Kansas  City  Southern  R.  Co.,  106  La.  409, 
30  So.  889. 

Maryland. —  See  Winkelmann,  etc.,  Co.  v. 
Colladay,  88  Md.  78,  40  Atl.  1078. 

Massachusetts. —  Goodes  v.  Boston,  etc.,  R. 
Co.,  162  Mass.  287,  38  N.  E.  500;  Daley  v. 
American  Printing  Co.,  152  Mass.  581,  26 
N.  E.  135. 

Michigan. —  Lyttle  v.  Chicago,  etc.,  R.  Co., 
84  Mich.  289,  47  N.  W.  571. 

Minnesota. —  Flanders  v.  Chicago,  etc.,  R. 
Co.,  51  Minn.  193,  53  N.  W.  544. 

Missouri. —  O'Mellia  v.  Kansas  City,  etc., 
R.  Co.,  115  Mo.  205,  21  S.  W.  503. 

ISleiD  York. —  Sprong  v.  Boston,  etc.,  R.  Co., 
58  N.  Y.  56  [affirming  3  Thomps.  &'C.  54]; 
Teetsel  v.  Simmons,  88  Hun  621,  34  N.  Y. 
Suppl.  972. 

O/ito.— Wabash  R.  Co.  v.  Heeter,  14  Ohio 
Cir.  Ct.  257,  7  Ohio  Cir.  Dec.  485. 

Texas. —  Houston,  etc.,  R.  Co.  v.  McGowan, 
(Civ.  App.  1903)  74  S.  W.  339;  Galveston, 
etc.,  R.  Co.  V.  Mortson,  31  Tex.  Civ.  App.  142, 
71  S.  W.  770;  International,  etc.,  R.  Co.  v. 
Turner,  (Civ.  App.  1897)  43  S.  W.  560; 
Texas,  etc.,  R.  Co.  v.  Magrill,  15  Tex.  Civ. 
App.  353,  40  S.  W.  188. 

Wisconsin. —  Curtis  v.  Chicago,  etc.,  R.  Co., 
95  Wis.  460,  70  N.  W.  665. 

United  States. —  Miller  v.  Union  Pac.  R. 
Co.,  17  Fed.  67,  5  McCrary  300. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  747. 

But  see  Southern  Kansas  R.  Co.  v.  Rob- 
bins,  43  Kan.  145,  23  Pac.  113. 

[IV,  F,  4,  b,  (i).  (b).  (3)] 


To  get  on  the  pilot  of  a  slowly  moving 
engine  to  do  coupling  is  not  negligence,  where 
this  has  been  the  usual  and  necessary  way 
of  doing  it,  and  it  has  always  been  done  in 
that  way,  to  the  knowledge  of  the  master. 
Wabash  R.  Co.  v.  Heeter,  14  Ohio  Cir.  Ct. 
257,  7  Ohio  Cir.  Dec.  485. 

Going  between  slowly  moving  cars  to  un- 
couple them  is  not  negligence  per  se,  where 
there  was  evidence  that  this  method  was  uni- 
versal in  the  master's  yards,  and  that  it  had 
been  practised  with  the  knowledge  and  tacit 
approval  of  the  yardmaster  for  years,  and 
no  rule  was  shown  to  the  contrary.  Hen- 
nessey V.  Chicago,  etc.,  R.  Co.,  99  Wis.  109, 
74  N.  W.  554. 

66.  A  labama. —  Andrews  v.  Birmingham 
Mineral  R.  Co.,  99  Ala.  438,  12  So.  432,  neg- 
ligence per  se  for  brakeman  to  jump  from 
pilot  of  moving  engine  on  to  the  track  in 
front  of  it  to  attend  to  a  switch. 

California. —  Gribben  v.  Yellow  Aster  Min., 
etc.,  Co.,  142  Cal.  248,  75  Pac.  839. 

Georgia. —  Mayfield  v.  Savannah,  etc.,  R. 
Co.,  87  Ga.  374,  13  S.  E.  459,  attempting  to 
jump  on  narrow  rim  around  pilot  of  engine 
running  at  rate  of  four  miles  an  hour. 

loiva. —  Bucklew  v.  Central  Iowa  R.  Co., 
04  Iowa  603,  21  N.  W.  103  (negligence  for 
brakeman  to  go  on  track  in  front  of  moving 
train  to  get  links  or  make  couplings,  if  he 
could  have  waited  until  the  train  stopped  in 
obedience  to  his  signal)  ;  Ferguson  v.  Cen- 
tral Iowa  R.  Co.,  58  Iowa  293,  12  N.  W.  293 
(uncoupling  moving  cars  according  to  cus- 
tom permitted  by  defendant,  but  yet  negli- 
gent, where  it  might  be  done  in  another  way) . 

Ohio. —  Grant  v.  Pittsburgh,  etc.,  R.  Co., 
10  Ohio  Cir.  Ct.  362,  6  Ohio  Cir.  Dec.  516, 
stepping  off  pilot  of  moving  engine  between 
the  rails  to  turn  a  switch. 

Wisconsin. —  Coif  v.  Chicago,  etc.,  R.  Co., 
87  Wis.  273,  58  N.  W.  408,  jumping  from 
moving  engine. 

67.  Georgia. —  Georgia,  etc.,  R.  Co.  v.  Hall- 
man,  97  Ga.  317,  23  S.  E.  73. 

Indiana. —  Chamberlain  V.  Waymire,  32 
Ind.  App.  442,  68  K  E.  306,  70  N.  E.  81. 

Michigan. —  Stanley  v.  Chicago,  etc.,  R. 
Co.,  101  Mich.  202,  59  N.  W.  393. 

Missouri. —  Hulett  v.  St.  Louis,  etc.,  R.  Co., 
67  Mo.  239. 

Virginia. —  Street  v.  Norfolk,  etc.,  R.  Co., 
101  Va.  746,  45  S.  E.  284. 

Wisconsin. — Andrews  v.  Chicago,  etc.,  R. 
Co.,  96  Wis.  348,  71  N.  W.  372. 

68.  -  California. —  Kauffman  i\  Maier,  94 
Cal.  269,  29  Pac.  481,  18  L.  R.  A.  124. 

Dakota. —  Schmidt  v.  Leistekow,  6  Dale. 
386,  43  N.  W.  820. 
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his  use  thereof  was  with  the  acquiescence,  or  at  least  with  the  knowledge,  of  his 
niaster.^^ 

e.  Precautions  Against  Known  or  Apparent  Dangers '^'^ — (i)  Defective  or 
Baxgerous  Machinery,  Appliances,  or  Places.  A  servant  is  bound  to 
take  such  precautions  against  known  or  apparent  dangers  arising  from  defective 
or  dangerous  machinery,  appliances,  or  places  as  an  ordinarily  prudent  man 
would  take  under  the  same  or  similar  circumstances;''^  and  this,  it  is  held,  is 


District  of  Columbia. —  McDade  v.  Wash- 
ington, etc.,  R.  Co.,  5  Mackey  144. 

Georgia. —  Quirouet  f.  Alabama  Great 
Southern  R.  Co.,  Ill  Ga.  315,  3G  S.  E. 
599. 

/Z^mois.— Block  v.  Swift,  161  111.  107,  43 
N.  E.  591  [affirming  58  111.  App.  354]  ;  Goss, 
etc.,  Mfg.  Co.  V.  Suelau,  35  111.  App.  103. 
Compare  St.  Louis,  etc.,  R.  Co.  v.  Dorsey,  189 
111.  251,  59  N.  E.  593  {affirming  89  111.  App. 
555],  holding  that  to  rebut  the  inference  that 
a  brakeman,  killed  by  the  giving  way  of  the 
brake,  was  negligent  in  swinging  on  it  so 
hard,  it  is  competent  to  show  that  there  was 
no  other  brake  on  the  train  in  working  or- 
der, so  that  it  was  necessary  to  put  an  un- 
usual strain  on  it. 

Indiana. —  Standard  Pottery  Co.  v.  Moudy, 
35  Ind.  App.  427,  73  N.  E.  'l88  [motion  to 
transfer  to  supreme  court  denied  in  164  Ind. 
656,  74  N.  E.  242]  ;  Buehner  Chair  Co.  v. 
Feulner,  28  Ind.  App.  479,  63  N.  E.  239; 
American  Carbon  Co.  v.  Jackson,  24  Ind. 
App.  390,  56  N.  E.  862. 

Kentucky. —  Tradewater  Coal  Co.  v.  Head, 
66  S.  W.  721,  23  Ky.  L.  Rep.  2064. 

Massachusetts. — Mulligan  v.  McCaffery,  182 
Mass.  420,  65  N.  E.  831;  Cluny  v.  Cornell 
Mills,  160  Mass.  218,  35  N.  E.  772. 

Michigan. —  Kopf  v.  Monroe  Stone  Co.,  133 
Mich.  286,  95  N.  W.  72;  Jayne  v.  Sebewaing 
Coal  Co.,  108  Mich.  242,  65  N.  W.  971;  Lind- 
strand  v.  Delta  Lumber  Co.,  65  Mich.  254,  32 
N.  W.  427,  68  Mich.  261,  36  N.  W.  67. 

Minnesota. —  Groff  v.  Duluth  Imperial  Mill 
Co.,  58  Minn.  333,  59  N.  W.  1049. 

Mississippi. —  Vicksburg  Mfg.  Co.  v. 
Vaughn,  (1900)  27  So.  599;  Illinois  Cent.  R. 
Co.  V.  Daniels,  73  Miss.  258,  19  So.  830. 

Missouri. —  Moran  v.  Brown,  27  Mo.  App. 
487. 

New  York. —  Wagner  v.  New  York,  etc.,  R. 
Co.,  93  N.  Y.  App.  Div.  14,  86  N.  Y.  Suppl. 
921;  Vincent  v.  Alden,  45  N.  Y.  App.  Div. 
627,  61  N.  Y.  Suppl.  62;  Tisch  v.  Hirsch,  32 
N.  Y.  App.  Div.  635,  52  N.  Y.  Suppl.  1076; 
Rogen  V.  Enoch  Morgan's  Sons  Co.,  15  Daly 
25;  Burke  ty.  Thomson  Meter  Co.,  18  N,  Y. 
Suppl.  436  [affirmed  in  135  N.  Y.  651,  32 
N.  E.  647]. 

Pennsylvania. — Prescott  v.  Ball  Engine  Co., 
176  Pa.  St.  459,  35  Atl.  224,  53  Am.  St.  Rep. 
683. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Conrad,  62 
Tex.  627;  Anderson  v.  Jefferson  Cotton  Oil, 
etc.,  Co.,  32  Tex.  Civ.  App.  288,  74  S.  W. 
342. 

Virginia. —  Piedmont  Electric  Illuminating 
Co.  V.  Patterson,  84  Va.  747,  6  S.  E.  4. 

United  States. —  Dawson  v.  Chicago,  etc., 
R.  Co.,  114  Fed.  870,  52  C.  C.  A.  286^ 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  749. 

69.  McCauley  v.  Southern  R.  Co.,  10  App. 
Cas.  (D.  C.)  560. 

70.  Acts  in  emergencies  see  infra,  IV,  F, 
4,  g. 

Disregarding  warnings  or  signals  see  infra, 
IV,  F,  4,  g. 

Duty  to  discover  or  remedy  defect  see  su- 
pra, IV,  F,  4,  a,  (II). 

Inexperienced  or  youthful  employee  see 
supra,  IV,  F,  2,  b,  (vi). 

71.  Alabama. —  Louisville,  etc.,  R.  Co. 
Banks,  104  Ala.  508,  16  So.  547;  Schlaff  v. 
Louisville,  etc.,  R.  Co.,  100  Ala.  377,  14  So. 
105.  See  also  Woodward  Iron  Co.  v.  An- 
drews, 114  Ala.  243,  21  So.  440.  Compare 
Jones  V.  Alabama  Mineral  R.  Co.,  107  Ala. 
400,  18  So.  30. 

Arkansas^ —  Little  Rock,  etc.,  R.  Co.  v. 
Voss,  (1892)  18  S.  W.  172. 

California. —  Limberg  v.  Glenwood  Lumber 
Co.,  127  Cal.  598,  60  Pac.  176,  49  L.  R.  A. 
33;  Ingerman  r.  Moore,  (1890)  25  Pac. 
275. 

Colorado. —  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  38  Pac.  378,  46  Am.  St.  Rep.  299, 
26  L.  R.  A.  435. 

Delaware. —  Donovan  v.  Harlan,  etc.,  Co., 
2  Pennew.  190,  44  Atl.  619. 

Georgia. —  Parker  v.  Georgia  Pac.  R.  Co., 
83  Ga.  539,  10  S.  E.  233. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Van 
Every,  101  111.  App.  451;  Meyer  v.  Meyer,  101 
111.  App.  92;  Munn  v.  L.  Wolff  Mfg.  Co.,  94 
111.  App.  122;  Swift  V.  Mclnerny,  90  111.  App. 
294;  St.  Louis  Consol.  Coal  Co.  v.  Bonner,  43 
111.  App.  17;  Kolb  v.  Sandwich  Enterprise 
Co.,  36  111.  App.  419;  Chicago,  etc.,  R.  Co. 
V.  Merckes,  36  111.  App.  195;  Starne  v.  Schlo- 
thane,  21  111.  App.  97;  Chicago,  etc.,  R.  Co. 
V.  Simmons,  11  111.  App.  147.  Compare  Illi- 
nois Steel  Co.  V.  Olste,  214  111.  181,  73  N.  E. 
422;  Goss  Printing  Press  Co.  v.  Lempke,  90 
111.  App.  427  [affirmed  in  191  111.  199,  60 
N.  E.  968]. 

Indiana. —  New  York,  etc.,  R.  Co.  v.  Ost- 
man,  146  Ind.  452,  45  N.  E.  651;  Pennsyl- 
vania Co.  V.  Finney,  145  Ind.  551,  42  N.  E. 
816;  Ervin  v.  Evans,  24  Ind.  App.  335,  56 
N.  E.  725.  Compare  Heltonville  Mfg.  Co.  v. 
Fields,  138  Ind.  58,  36  N.  E.  529;  Brazil 
Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327.  27 
N.  E.  741,  walking  by  mouth  or  unguarded 
shaft  not  negligence  per  se. 

Iowa. —  Crane  v.  Chicago,  etc.,  R.  Co.,  124 
Iowa  81,  99  N.  W.  109;  Haden  v.  Sioux  City, 
etc.,  R.  Co.,  99  Iowa  735,  48  N.  W.  733; 
Beck  V.  Firmenich  Mfg.  Co.,  82  Iowa  286,  48 
N.  W.  81. 

Kansas. —  Missouri,  etc.,  R.  Co.  v.  Puckett, 
[IV,  F,  4,  e,  (i)] 
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especially  true  where  the  servant  is  riimself  in  control  of  the  cause  or  subject  of 


62  Kan.  770,  64  Pac.  631;  Greef  v.  Brown,  7 
Kan.  App.  394,  51  Pac.  926. 

Kentucky. —  Shemwell  v.  Owensboro,  etc., 
K  Co.,  117  Ky.  556,  78  S.  W.  448,  25  Kv. 
L.  Rep.  1671;  Rav  v.  Jeffries,  86  Ky.  367, 
5  S.  W.  867,  9  Kv.  L.  Rep.  602;  Louisville 
Hotel  Co.  V.  Kaltenbrim,  80  S.  W.  1163,  26 
Ky.  L.  Rep.  208;  Mann  v.  Moore,  68  S.  W. 
402,  24  Kv.  L.  Rep.  253;  Daniels  v.  Coving- 
ton, etc.,  k,  etc.,  Co.,  66  S.  W.  187,  23  Ky. 
L.  Rep.  1800;  Brown  v.  Louisville,  etc.,  R. 
Co.,  65  S.  W.  588,  23  Ky.  L.  Rep.  1504. 

Louisiana. —  Dixon  v.  Louisiana  Electric 
Light,  etc.,  Co.,  47  La.  Ann.  1147,  17  So. 
696. 

Massachusetts. —  Droney  v.  Doherty,  186 
Mass.  205,  71  N.  E.  547;  Gaudet  v.  Stans- 
field,  182  Mass.  451,  65  K  E.  850;  Ward  v. 
Connor,  182  Mass.  170,  64  N.  E.  968;  Tirrell 
V.  New  York,  etc.,  R.  Co.,  180  Mass.  490,  62 
N.  E.  745;  Cushraan  v.  Cushman,  179  Mass. 
601,  61  N.  E.  262;  Whelton  v.  West  End  St. 
R.  Co.,  172  Mass.  555,  52  N.  E.  1072 ;  Degnan 
V.  Jordan,  164  Mass.  84,  41  N.  E.  117;  Watts 
V.  Boston  Tow-Boat  Co.,  161  Mass.  378,  37 
N.  E.  197;  Home  v.  Old  Colony  R.  Co.,  161 
Mass.  180,  36  N.  E.  792;  Kilroy  v.  Foss, 
161  Mass.  138,  36  K  E.  746;  Murphy  17. 
Webster,  151  Mass.  121,  23  N.  E.  842;  Tavlor 
V.  Carew  Mfg.  Co.,  143  Mass.  470,  10  N.  E. 
308.  Compare  McPhee  v.  Scully,  163  Mass. 
216,  39  N.  E.  1007. 

Michigan. —  Chapman  v.  Pere  Marquette  R. 
Co.,  133  Mich.  311,  94  N.  W.  1049;  Pahlan  v. 
Detroit,  etc.,  R.  Co.,  122  Mich.  232,  81  N.  W. 
103:  Johnson  v.  Hovev,  98  Mich.  343,  57 
N.  W.  172;  Robinson  t;.  Wright,  94  Mich.  283, 
53  N.  W.  938;  Mahan  v.  Clee,  87  Mich.  161, 
49  N.  W.  556;  Caniff  v.  Blanchard  Nav.  Co., 

66  Mich.  638,  33  N.  W.  744,  11  Am.  St.  Rep. 
541. 

Minnesota. —  Parker  v.  Pine  Tree  Lumber 
Co.,  85  Minn.  13,  88  N.  W.  261;  Holtz  v. 
Great  Northern  R.  Co.,  69  Minn.  524,  72 
N.  W.  805;  Moody  v.  Smith,  64  Minn.  524, 

67  N.  W.  633;  McCallum  v.  McCallum,  58 
Minn.  288,  59  N.  W.  1019;  Eicheler  v.  Hanggi, 
40  Minn.  263,  41  N.  W^.  975 ;  Clark  v.  St. 
Paul,  etc.,  R.  Co.,  28  Minn.  128,  9  N.  W.  581. 

Missouri. —  McCarty  v.  Rood  Hotel  Co.,  144 
Mo.  397,  46  S.  W.  172;  Junior  v.  Missouri 
Electric  Light,  etc.,  Co.,  127  Mo.  79,  29  S.  W. 
988;  Steffen  v.  Mayer,  96  Mo.  420,  9  S.  W. 
630;  Rains  v.  St.  Louis,  etc.,  R.  Co.,  71  Mo. 
164,  36  Am.  Rep.  459;  Beymer  v.  Hammond 
Packing  Co.,  106  Mo.  App.  726,  80  S.  W.  685: 
Glasscock  v.  Swafford  Bros.  Dry  Goods  Co., 
106  Mo.  App.  657,  80  S.  W.  364,  (App.  1903) 
74  S.  W.  1039. 

Nebraska. —  Norfolk  Beet- Sugar  Co.  v. 
Preuner,  55  Nebr.  656,  75  N.  W.  1097 ;  Nelson 
V.  Swift,  55  Nebr.  598,  75  N.  W.  1107. 

New  Hampshire. —  Foss  v.  Baker,  62  N.  H. 
247. 

New  Jersey. —  Smith  v.  Van  Seiver,  58 
N.  J.  L.  190.  33  Atl.  390. 

New  York. —  Walsh  v.  New  York,  etc.,  R. 
Co.,  178  N.  Y.  588,  70  N.  E.  1111  [afjirming 
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80  N.  Y.  App.  Div.  316,  80  N.  Y.  Suppl.  767] ; 
Riddle  v.  Forty-Second  St.,  etc.,  R.  Co.,  173 
N.  Y.  327,  66  N.  E.  22  [reversing  76  N.  Y. 
Suppl.  1029] ;  Kennedy  v.  Manhattan  R.  Co., 
145  N.  Y.  288,  39  N.  E.  956;  Williams  v. 
Delaware,  etc.,  R.  Co.,  116  N.  Y.  628,  22  N.  E. 
1117;  Mullen  P.  Metropolitan  St.  R.  Co.,  89 
N.  Y.  App.  Div.  21,  85  N.  Y.  Suppl.  134;  Shee- 
han  V.  Standard  Gaslight  Co.,  87  N.  Y.  App. 
Div.  174,  84  N.  Y.  Suppl.  34;  Mull  v.  Curtice 
Bros.  Co.,  74  N.  Y.  App.  Div.  561,  77  N.  Y. 
Suppl.  813;  Freeman  v.  Glens  Falls  Paper 
Mill  Co.,  70  Hun  530,  24  N.  Y.  Suppl.  403: 
Owen  V.  New  York  Cent.  R.  Co.,  1  Lans.  108 ; 
Behsmann  v.  Waldo,  38  Misc.  820,  78  N.  Y. 
Suppl.  1108  [affirming  36  Misc.  863,  74  N.  Y. 
Suppl.  929]  ;  Reichert  v.  Buffalo  Spring,  etc., 
Co.,  15  Misc.  222,  36  N.  Y.  Suppl.  402: 
Burke  v.  Thomson  Meter  Co.,  18  N.  Y.  Suppl. 
436  [affirmed  in  135  N.  Y.  651,  32  N.  E. 
647] ;  Wallace  v.  Central  Vermont  R.  Co.,  18 
N.  Y.  Suppl.  280;  Rock  v.  Retsof  Min.  Co., 
15  N.  Y.  Suppl.  872;  Kossmann  v.  Stutz,  5 
N.  Y.  Suppl.  764. 

Ohio. —  Coal  Co.  v.  Estievenard,  53  Ohio 
St.  43,  40  N.  E.  725;  Brown  Oil  Can  Co.  v. 
Green,  22  Ohio  Cir.  Ct.  518,  12  Ohio  Cir. 
Dec.  510. 

Oregon. —  Stone  v.  Oregon  City  Mfg.  Co., 
4  Oreg.  52. 

Pennsylvania. — Ingram  v.  Lehigh  Coal,  etc., 
Co.,  148  Pa.  St.  177,  23  Atl.  1001;  Green,  etc., 
St.  Pass.  R.  Co.  V.  Bresmer,  97  Pa.  St.  103; 
Pittsburgh,  etc.,  R.  Co.  v.  Sentmeyer,  92  Pa. 
St.  276,  37  Am.  Rep.  684;  Stolfv.  Hoopes, 
10  Pa.  Cas.  291,  14  Atl.  658. 

Rhode  Island. —  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  I.  645,  57  Atl.  910;  Donohoe  r. 
Lonsdale  Co.,  25  R.  L  187,  55  Atl.  326; 
Sullivan  i\  Nicholson  File  Co.,  21  R.  I.  540, 
45  Atl.  549;  McCann  v.  Atlantic  Mills.  20 
R.  I.  566,  40  Atl.  500. 

South  Carolina. —  Barksdale  v.  Charleston, 
etc.,  R.  Co.,  66  S.  C.  204,  44  S.  E.  743. 

Texas. —  Consumers'  Cotton  Oil  Co.  V. 
Jonte,  36  Tex.  Civ.  App.  18,  80  S.  W.  847; 
Louisiana  Extension  R.  Co.  v.  Carstens,  19 
Tex.  Civ.  App.  190,  47  S.  W.  36. 

Utah. —  Smith  p.  Centennial  Eureka  Min. 
Co.,  27  Utah  307,  75  Pac.  749;  Fowler  v. 
Pleasant  Valley  Coal  Co.,  16  Utah  348,  52 
Pac.  594;  Quibell  v.  Union  Pac.  R.  Co.,  7 
Utah  122,  25  Pac.  734. 

Virginia. —  Haffner  v.  Chesapeake,  etc.,  R. 
Co.,  96  Va.  528,  31  S.  E.  899;  Bertha  Zinc 
Co.  V.  Martin,  93  Va.  791,  22  S.  E.  869,  70 
L.  R.  A.  999 ;  Chesapeake,  etc.,  R.  Co.  v.  Haf- 
ner,  90  Va.  621,  19  S.  E.  166;  Sexton  v. 
Turner,  89  Va.  341,  15  S.  E.  862;  Sheeler 
V.  Chesapeake,  etc.,  R.  Co.,  81  Va.  188,  50 
Am.  Rep.  654. 

Washington. —  Crooker  v.  Pacific  Lounge, 
etc.,  Co.,  34  Wash.  191,  75  Pac.  632;  Hughes 
V.  Oregon  Imp.  Co.,  20  Wash.  294,  55  Pac. 
119;  Brennan  i7.  Front  St.  Cable  R.  Co.,  8 
Wash.  363,  36  Pac.  272. 

Wiscooisin. —  Youngbluth  v.  Stephens,  104 
Wis.  343,  80  N.  W.  443 ;  Kerrigan  v.  Chicago, 


MASTER  AND  SEE  YANT  [26  Cyc]  1263 


danger.'^  Tiie  rule, however,  does  not  apply  to  dangers  wliicli  cannot  be  reason- 
ably anticipated,"^  nor  where  the  nature  of  the  servant's  duties  is  such  as  to  take 
up  his  whole  attention."^ 

(ii)  Avoidance  of  Injury  From  Dangerous  Operations  or  Methods'^^ — 
(a)  In  General.  Where  the  work  in  which  a  servant  is  engaged  is  in  itself  dan- 
gerous, or  where  the  servant  knows,  or  ought  to  know,  that  the  method  of  work 
adopted  involves  danger,  he  is  bound  to  exercise  ordinary  care  to  avoid  injury 
therefrom.'^^ 


etc.,  R.  Co.,  104  Wis.  166,  80  N.  W.  586: 
Schultz  i\  C.  C.  Thompson  Lumber  Co.,  91 
Wis.  626,  65  N.  W.  498.  Compare  Lago  v. 
Walsh,  98  Wis.  348,  74  N.  W.  212. 

United  States. —  Bunt  v.  Sierra  Butte  Gold 
Min.  Co.,  138  U.  S.  483,  11  S.  Ct.  464,  34 
L.  ed.  1031  [affirming  24  Fed.  847,  11  Sawy. 
178]  ;  McKenna  Steel  W^orking  Co.  v.  Lewis, 
111  Fed.  320,  49  C.  C.  A.  369;  Browne  v.  King, 
100  Fed.  561,  40  C.  C.  A.  545 ;  Vany  v.  Peirce, 
82  Fed.  162,  26  C.  C.  A.  521;  Keiley  v.  The 
Cyprus,  55  Fed.  332;  Smith  v.  The  Serapis, 
5i  Fed.  91,  2  C.  C.  A.  102  [reversijig  49  Fed. 
393];  The  Sir  Garnet  Wolseley,  41  Fed.  896; 
Hammergren  v.  Schurmeier,  7  Fed.  766,  2 
McCrary  520.  Compare  Elliott  v.  Canadian 
Pac.  R.  Co.,  129  Fed.  163. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  723,  727-736. 

Knowledge  of  defect  implied  from  allega- 
tion of  forgetfulness  see  Langlois  v.  Dunn 
Worsted  Mills,  25  R.  I.  645,  57  Atl.  910. 

Failure  to  take  precautions  not  excused  by 
reliance  on  custom  see  Collins  v.  Burlington, 
etc.,  R.  Co.,  83  Iowa  346,  49  N.  W.  848 ;  Coops 
V.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  448,  33 
N.  W.  541;  Tomko  V.  Xew  Jersey  Cent.  R. 
Co.,  1  N.  Y.  App.  Div,  289,  37  N.  Y.  Suppl. 
144. 

72.  A  lahama. —  See  Woodward  Iron  Co.  v. 
Herndon,  114  Ala.  19  L  21  So.  430. 

Georgia. —  Brunswick,  etc.,  R.  Co.  v.  Smith, 
97  Ga.  777,  25  S.  E.  759. 

lUinois. —  Chicago,  etc.,  R.  Co.  v.  Van 
Every,  101  111.  App.  451. 

Iowa. —  Lane  r.  Central  Iowa  R.  Co.,  69 
Iowa  443,  29  N.  W.  419. 

Neio  Mexico. —  Alexander  v.  Tennessee,  etc., 
Gold,  etc.,  Min.  Co.,  3  N.  M.  255,  3  Pac.  735. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Barrett,  (Civ.  App.  .1903)  72  S.  W.  884. 

United  States. —  McKenna  Steel  Working 
Co.  r.  Lewis,  111  Fed.  320,  49  C.  C.  A.  369. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  726. 

73.  Croll  r.  Atchison,  etc.,  R.  Co.,  57  Kan. 
548,  46  Pac.  972  [reversing  3  Kan.  App.  242, 
45  Pac.  112],  where  it  was  held  that  a  section 
hand,  working  near  the  track,  was  not  guilty 
of  contributory  negligence  in  not  stopping 
work  and  looking  up  at  a  passing  train,  so  as 
to  avoid  injury  from  a  chunk  of  coal  which 
fell  from  the  tender. 

74.  Iowa. —  Greenleaf  v.  Dubuque,  etc.,  R. 
Co..  33  Iowa  52. 

Massachusetts. —  See  Hannah  v.  Connec- 
ticut River  R.  Co.,  154  Mass.  529,  28  N.  E. 
682. 

Michigan. —  Kinney  v.  Folkerts,  78  Mich. 


687,  44  N.  W.  152,  84  Mich.  616,  48  N.  W. 
283. 

New  York. —  Plank  v.  New  York  Cent.,  etc  , 
R.  Co.,  60  N.  Y.  607;  Brown  v.  New  York 
Cent.,  etc.,  R.  Co.,  42  N.  Y.  App.  Div.  548, 
59  N.  Y.  Suppl.  672 ;  Fitzgerald  v.  New  York 
Cent.,  etc.,  R.  Co.,  88  Hun  359,  34  N.  Y. 
Suppl.  824  [reversed  on  other  grounds  in  154 
N.  Y.  263,  48  N.  E.  514]  ;  Fiero  v.  New  York 
Cent.,  etc.,  R.  Co.,  71  Hun  213,  24  N.  Y. 
Suppl.  805  [affirmed  in  143  N.  Y.  674,  39 
N.  E.  20]. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Goss,  31 
Tex.  Civ.  App.  300,  72  S.  W.  94. 

Compare  Brennan  v.  Front  St.  Cable  R.  Co., 
8  Wash.  363,  36  Pac.  272,  holding  that  a  serv- 
ant of  a  cable-car  company  who  is  injured  by 
falling  into  an  opening  under  the  tracks 
which  he  had  left  uncovered  cannot  recover, 
although  he  was  engrossed  in  obeying  an 
order  of  the  superintendent. 

75.  Acts  in  emergencies  see  infra,  IV,  F, 
4,  g. 

Choice  of  appliances  see  supra,  IV,  F,  4,  a, 
(I),  (c). 

Choice  of  ways  and  places  see  supra,  IV,  F, 

4,  a,  (I),  (D). 

Compliance  with  commands  or  threats  see 
infra,  IV,  F,  4,  f. 

Continuing  work  with  knowledge  of  danger 
see  infra,  IV,  F,  2,  a,  (iii),  (b). 

Duty  to  discover  or  remedy  defect  or  dan- 
ger see  supra,  IV,  F,  4,  a,  (ii). 

Inexperienced  or  youthful  employee  see 
supi-a,  IV,  F,  4,  b,  (vi). 

Methods  of  work  by  servant  injured  see 
supra,  IV,  F,  4,  b. 

Neglect  of  statutory  duty  see  supra,  IV,  F, 

1,  C,    (II),  (B). 

Proximate  cause  of  injury  see  supra,  IV, 
F,  3. 

76.  Alabama. —  McDonald  r.  Alabama  Mid- 
land R.  Co.,  123  Ala.  227,  26  So.  165 ;  Bur. 
gin  V.  Louisville,  etc.,  R.  Co.,  97  Ala.  274, 
12  So.  395;  Woodward  Iron  Co.  v.  Jones,  80 
Ala.  123. 

Illinois. —  Pennsylvania  Co.  v.  Hankey,  93 
111.  580 ;  Chicago,  etc.,  R.  Co.  v.  Donahue,  75 
111.  106;  Jarvis  v.  Drake,  97  111.  App.  153; 
Werk  V.  Illinois  Steel  Co.,  54  111.  App.  302 
[affirmed  in  154  111.  427.  40  N.  E.  442]  ;  Illi- 
nois Cent.  R.  Co.  v.  Harris,  53  111.  App.  592. 

Indiana. — L.  T.  Dickason  Coal  Co.  v.  Peach, 
32  Ind.  App.  33,  69  N.  E.  189. 

Iowa. —  Ford  v.  Chicago,  etc.,  R.  Co.,  106 
Iowa  85,  75  N.  W.  650 ;  Rebelsky  v.  Chicago, 
etc.,  R.  Co.,  79  Iowa  55,  44  N.  W.  536. 

Kentucky. —  East  Jellico  Co.  v.  Golden,  TO 

5.  W.  291,  25  Ky.  L.  Rep.  2056. 

'  [IV,  F,  4.  e.  (II),  (A)] 
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(b)  Duty  of  Servant  to  Give  Warnings  or  Signals?''  Where,  in  the  perform- 
ance of  his  duties,  a  servant  assumes  a  position  of  danger,  he  is  bound  to  use  all 
available  means  to  give  notice  thereof  to  his  master  and  other  servants,  and  cannot 
recover  for  injuries  caused  by  his  failure  to  do  so.''^ 


Massachusetts. —  Hudson  v.  People's  St.  R. 
Co.,  175  Mass.  23.  55  N.  E.  464. 

Mississippi. —  Hatter  v.  Illinois  Cent.  R. 
Co.,  69  Miss.  642,  13  So.  827. 

New  York. —  Maxwell  v.  Thomas,  31  N.  Y. 
A  pp.  Div.  546,  52  N.  Y.  Suppl.  30. 

Ohio. —  Grant  v.  Pittsburg,  etc.,  R.  Co.,  10 
Ohio  Cir.  Ct.  362,  6  Ohio  Cir.  Dec.  516. 

Pennsylvania. —  McDonald  v.  Rockhill  Iron, 
etc.,  Co.,  135  Pa.  St.  1,  19  Atl.  797;  Rickert 
V.  Stephens,  133  Pa.  St.  538,  19  Atl.  410. 

Rhode  Island. —  Sullivan  v.  Nicholson  File 
Co.,  21  R.  I.  540,  45  Atl.  549. 

Texas. —  Johnson  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1895)  30  S.  W.  95. 

Washington. —  Johnson  v.  Anderson,  etc.. 
Lumber  Co.,  31  Wash.  554,  72  Pac.  107. 

Wisconsin. —  Kennedy  v.  Lake  Superior 
Terminal,  etc.,  Co.,  87  Wis.  28,  57  N.  W.  976. 

United  States. —  Patton  v.  Texas,  etc.,  R. 
Co.,  179  U.  S.  658,  21  S.  Ct.  275,  45  L.  ed. 
361  [affirming  95  Fed.  244,  37  C.  C.  A.  56]  • 
Whitcomb  V.  McNulty,  105  Fed.  863,  45  C.  C. 
A.  90;  Southern  Pac.  Co.  v.  Johnson,  64  Fed. 
951,  12  C.  C.  A.  479;  Peterson  v.  The  Chan 
dos,  4  Fed.  645,  6  Sawy.  544. 

Canada. —  Garand  v.  Allan,  15  Quebec 
Super.  Ct.  81. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  737,  742. 

Servants  on  or  about  cars  and  locomotives. 
—  Lynch  v.  Boston,  etc.,  R.  Co.,  159  Mass. 
536,  34  N.  E.  1072  (failure  of  servant  clean- 
ing under  switch  bar  to  look  and  listen  for 
approach  of  shunted  car)  ;  Whitmore  v.  Bos- 
ton, etc.,  R.  Co.,  150  Mass.  477,  23  N.  E.  220 
(voluntarily  going  between  cars  knowing  that 
a  newly  loaded  car  is  liable  to  be  kicked 
against  them)  ;  Forev  v.  Syracuse,  etc.,  R. 
Co.,  12  N.  Y.  St.  198;  Texas,  etc.,  R.  Co.  v. 
Young,  (Tex.  Civ.  App.  1894)  27  S.  W.  145. 

Servants  on  hand-cars. —  Woodward  Iron 
Co.  V.  Herndon,  130  Ala.  364,  30  So.  370; 
Illinois  Cent.  R.  Co.  v.  Modglin,  85  111.  481 
(in  which  the  servant  in  charge  knew  of  the 
approach  of  a  train  in  time  to  have  been  oft" 
the  track)  ;  Chicago,  etc.,  R.  Co.  v.  Peterson, 
32  111.  App.  139  (failure  of  section  man  to 
keep  lookout  for  extra,  or  "  wild  "  trains )  ; 
Pittsburgh,  etc.,  R.  Co.  v.  Goss,  13  111.  App. 
619  (in  which  plaintiff  saw  an  approaching 
train,  but  tried  to  reach  his  destination 
ahead  of  it)  ;  Nelling  v.  Chicago,  etc.,  R.  Co., 
98  Iowa  554,  63  N.  W.  568,  67  N.  W.  404 
(failure  to  look  out  for  trains)  ;  Jolly  v.  De- 
troit, etc.,  R.  Co.,  93  Mich.  370,  53  N.  W. 
526  (failure  to  look  back  for  extra  trains)  ; 
Railway  Co.  v.  Leech,  41  Ohio  St.  388  (in 
which  decedent,  riding  to  his  work  on  a  hand- 
car, was  killed  by  a  passenger  train  an  hour 
overdue.  Neither  he  nor  his  foreman  had 
reason  to  believe  that  the  train  had  not 
passed,  and  they  had  not  inquired  at  a  tele- 
graph station  a  mile  away.    But  no  negli- 

[IV,  F.  4,  e,  (II),  (b)] 


gence  was  shown  on  the  part  of  those  in 
charge  of  the  train,  and  it  was  held  that  the 
company  was  not  liable)  ;  International,  etc., 
R.  Co.  V.  McCarthy,  64  Tex.  632  (in  which  a 
road-master  voluntarily  entered  a  cut  on  a 
velocipede  hand-car,  knowing  that  a  train 
was  nearly  due  from  the  opposite  direction)  ; 
Gulf,  etc.,  R.  Co.  V.  Hubert,  (Tex.  Civ.  App. 
1900)  54  S.  W.  1074;  Cooney  v.  Great  North- 
ern R.  Co.,  9  Wash.  292,  37  Pac.  438  (in 
which  the  headlight  of  a  locomotive,  moving 
at  the  rate  of  only  three  or  four  miles  an 
hour,  was  in  plain  view  for  a  mile  and  a 
half,  and  a  collision  could  easily  have  been 
avoided  by  removing  the  hand-car  from  the 
track)  ;  Texas,  etc.,  R.  Co.  v.  Eason,  92  Fed. 
553,  34  C.  C.  A.  530  (in  which  the  servant 
saw  the  approaching  train  in  ample  time  to 
get  off  the  track).  Compare  Christianson  v. 
Chicago,  etc.,  R.  Co.,  67  Minn.  94,  69  N.  W. 
640;  Texas,  etc.,  R.  Co.  v.  Lewis,  (Tex.  Civ. 
App.  1894)  26  S.  W.  837,  in  which  the  serv- 
ant was  injured  while  moving  a  hand-car 
under  the  orders  of  his  foreman,  who  was  in 
a  better  position  to  see  the  approaching  train, 
but  gave  no  warning.  Plaintiff  saw  the 
train,  but  thought  the  car  could  not  be  re- 
moved in  time,  and  it  was  held  that  he  was 
free  from  negligence. 

When  a  running  switch  is  to  be  made  by  a 
servant  of  a  railroad  company,  he  must  try 
the  switch,  and  see  that  there  is  nothing  to 
prevent  it  from  working  properly,  before  sig- 
naling the  engine  to  come  ahead.  Jarvis  v. 
Drake,  97  HI.  App.  153. 

77.  Violation  of  rules  or  orders  see  infra, 
IV,  F,  4,  d,  (I). 

78.  Alabama. —  Alabama  Great  Southern 
R.  Co.  V.  Roach,  116  Ala.  360,  23  So.  52 
(going  under  cars  to  inspect  or  repair)  ; 
Davis  V.  Western  R.  Co.,  i07  Ala.  626,  18 
So.  173  (going  between  moving  cars  to  un- 
couple them ) . 

Arkansas. —  Fordyce  v.  Briney,  58  Ark.  206, 
24  S.  W.  250,  in  which  plaintiff,  a  car-re- 
pairer, failed  to  put  out  red  flags  before 
going  under  a  train. 

California. —  Stevens  v.  San  Francisco,  etc., 
R.  Co.,  100  Cal.  554,  35  Pac.  165. 

Colorado. —  Chicago,  etc.,  R.  Co.  v.  Mc- 
Graw,  22  Colo.  363,  45  S.  W.  383,  in  which 
the  servant  failed  to  place  flags  at  both  ends 
of  cars  between  which  he  went  to  make 
repairs. 

Georgia. —  Lumpkin  v.  Southern  R.  Co.,  99 
Ga.  Ill,  24  S.  W.  963. 

Idaho. —  Snyder  v.  Viola  Min.,  etc.,  Co.,  3 
Ida.  28,  26  Pac.  127,  failure  of  miner  to  give 
notice  that  he  was  ascending  the  shaft. 

Illinois. —  St.  Louis  Press  Brick  Co.  v.  Ken- 
yon,  57  111.  App.  640 ;  Atchison,  etc.,  R.  Co.  V. 
Alsdorf,  56  111.  App.  578,  brakeman  going 
between  cars  at  night  to  couple  them.  Com- 
pare Chicago,  etc.,  R.  Co.  v.  Dunleavy,  27  111. 
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(c)  Precautions  Eeqwired  of  Servants  on  or  Near  Railroad  Tracks?^ 
WJiile  the  rule  requiring  travelers  to  look  and  listen  wiien  about  to  cross  a  rail- 
road track  is  not  applied  in  all  its  strictness  to  a  workman  engaged  in  the  line  of 
his  duty  on  or  near  a  railroad  track,^  the  law  holds  him  to  the  exercise  of  reasonable 
care  and  prudence  proportioned  to  the  dangers  incident  to  his  work  and  position 
to  avoid  injury  to  himself,  and  a  failure  in  this  regard  resulting  in  injury  to  him 


App.  438  [affirmed  in  129  111.  132,  22  N.  E. 
15]. 

Indiana. —  Spencer  v.  Ohio,  etc.,  R.  Co.,  130 
Ind.  181,  29  N.  E.  915,  in  which  plaintiff 
failed  to  notify  the  engineer  before  going 
under  the  engine. 

loica. —  Campbell  v.  Illinois  Cent.  R.  Co., 
124  Iowa  302,  100  N.  W.  30  (going  between 
cars)  ;  Gibson  v.  Burlington,  etc.,  R.  Co.,  107 
Iowa  596,  78  N.  W.  190  (inspecting  engine). 
See  also  Dillon  v.  Iowa  Cent.  R.  Co.,  118 
Iowa  645,  92  N.  W.  855. 

Massachusetts. —  McLean  v.  Chemical  Paper 
Co.,  165  Mass.  5,  42  N.  E.  330. 

Michigan. —  Schaible  v.  Lake  Shore,  etc.,  R. 
Co.,  97  Mich.  318,  56  N.  W.  565,  21  L.  R.  A. 
660 ;  Hammond  v.  Chicago,  etc.,  R.  Co.,  83 
Mich.  334,  47  N.  W.  965 ;  Harrison  v.  Detroit, 
etc.,  R.  Co.,  79  Mich.  409,  44  N.  W.  1034,  19 
Am.  St.  Rep.  180,  7  L.  R.  A.  623. 

Missouri. —  Snider  v.  Crawford,  47  Mo. 
App.  8. 

New  York. —  O'Donnell  v.  International 
Nav.  Co.,  49  N.  Y.  App.  Div.  408,  63  N.  Y. 
Sappl.  290;  Jenkins  v.  Mahopac  Iron-Ore  Co., 
57  Hun  588,  10  N.  Y.  Suppl.  484  [affirmed 
in  132  N.  Y.  595,  30  N.  E.  Hal];  Beyer  v. 
Victor,  2  Misc.  496,  22  N.  Y.  Suppl.  392. 

Oregon. —  Brunell  v.  Southern  Pac.  Co.,  34 
Oreg.  256,  56  Pac.  129. 

Pennsylvania. —  Cypher  v.  Huntington,  etc., 
R.,  etc.,  Co.,  149  Pa.  St.  359,  24  Atl.  225, 
failure  to  put  up  red  flag  before  going  under 
car  to  repair. 

West  Virginia. —  Seldomridge  v.  Chesa- 
peake, etc.,  R.  Co.,  46  W.  Va.  569,  33  S.  E. 
293,  going  under  engine  to  clean  out  ash-pan. 

Wisconsin. —  Hulien  v.  Chicago,  etc.,  R.  Co., 
107  Wis.  122,  82  N.  W.  710  (going  under 
engine  to  tighten  driving-box  wedge)  ;  Crane 
r.  Chicago,  etc.,  R.  Co.,  93  Wis.  487,  67  N.  W^ 
1132  (failure  of  fireman  to  observe  estab- 
lished custom  to  notify  engineer  before  going 
Tinder  engine) . 

United  States. —  Southern  Pac.  Co.  v.  Pool, 
160  U.  S.  438,  16  S.  Ct.  338,  40  L.  ed.  485 
[reversing  7  Utah  303,  26  Pac.  654  (going 
under  car  to  repair  without  putting  out  flag 
or  other  signal)  ;  Goodlett  r.  Louisville,  etc., 
R.  Co.,  122  U.  S.  391,  7  S.  Ct.  1254,  30  L.  ed. 
123  (running  hand-car  into  deep  cut  without 
sending  man  ahead  to  warn  passenger  train 
about  due)  ;  Whitcomb  v.  McNulty,  105  Fed. 
863,  46  C.  C.  A.  90  (going  under  engine  to 
repair)  ;  Montague  v.  Chicago,  etc.,  R.  Co.,  82 
Fed.  787,  27  C.  C.  A.  180  (duty  of  servant 
going  between  cars  to  give  warning  to  others 
who  are  switching  trains)  ;  O'Rorke  v.  Union 
Pac.  R.  Co.,  22  Fed.  189  (going  under  cars 
without  demanding  and  procuring  signal 
flag).  Compare  Chicago  Terminal  R.  Co.  v. 
Stone,  118  Fed.  19,  55  C.  C.  A.  187,  in  which 

[CO] 


a  flag  was  properly  placed,  and  the  injury  to 
the  car-repairer  Avas  caused  by  a  train  on 
another  track  which  struck  the  cars  under 
which  he  was  working,  they  being  too  close 
to  the  switch  to  be  cleared. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  738. 

Promise  of  safety  by  vice-principal.— A 
car-inspector  is  not  guilty  of  contributory 
negligence,  as  a  matter  of  law^  in  not  com- 
plying with  a  rule  requiring  him  to  put  out 
a  red  flag,  as  a  notice  of  his  presence  under 
a  train,  where  he  has  the  express  promise  of 
the  yard  foreman,  in  control  of  the  movement 
of  trains  in  the  yard,  that  no  cars  shall  be 
sent  back  on  that  track.  Canon  v.  Chicago, 
etc.,  R.  Co.,  101  Iowa  613,  70  N.  W.  755. 
See  also  Moore  v.  Wabash,  etc.,  R.  Co.,  85 
Mo.  588. 

79.  Disease  or  other  physical  conditions  see 

supra,  IV,  F,  2,  a,  (vii). 

Violation  of  rules  or  orders  see  infra,  IV, 
F,  4,  a. 

80.  Indiana. —  Baltimore,  etc.,  R.  Co.  v. 
Peterson,  156  Ind.  364,  59  N.  E.  1044;  Shoner 
V.  Pennsylvania  R.  Co.,  130  Ind.  170,  28  N.  E. 
016,  29  N.  E.  775,  track-repairers. 

Iowa. —  Crowley  v.  Burlington,  etc.,  R.  Co., 
65  Iowa  658,  20  N.  W.  467,  22  N.  W.  918 
(in  which  it  was  said  that  the  measure  of 
care  required  of  travelers  would  be  inconsist- 
ent with  the  duty  of  employees  working  on 
the  track)  ;  Farley  v.  Chicago,  etc.,  R.  Co.,  56 
Iowa  337,  9  N.  W.  230. 

Missouri. —  Barry  v.  Hannibal,  etc.,  R.  Co., 
98  Mo.  62,  11  S.  W.  308,  14  Am.  St.  Rep. 
610. 

Tennessee. —  Freeman  f.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340,  64  S.  W.  1;  Taylor  v. 
Louisville,  etc.,  R.  Co.,  93  Tenn.  305,  27 
S.  W.  663. 

Texas. —  International,  etc.,  R.  Co.  v.  Vil- 

lareal,  36  Tex.  Civ.  App.  532,  82  S.  W. 
1063. 

United  States. —  Weiss  v.  Bethlehem  Iron 
Co.,  88  Fed.  23,  31  C.  C.  A.  363,  private  rail- 
way in  rolling-mill  plant.  But  see  Elliott  r. 
Chicago,  etc.,  R.  Co.,  150  U.  S.  245,  14  S.  Ct. 
85.  37  L.  ed.  1068. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  739. 

But  see  Wabash  R.  Co.  v.  Skiles,  64  Ohio 
St.  458,  60  N.  E.  576;  Pennsylvania  Co.  v. 
Mahoney,  22  Ohio  Cir.  Ct.  409,  12  Ohio  Cir. 
Dec.  366. 

Failure  to  look  and  listen  not  negligence  as 
matter  of  law  see  Baltimore,  etc.,  R.  Co.  v. 
Peterson,  156  Ind.  364,  59  N.  E.  1044. 

Constant  lookout  not  required  of  trackman 
laying  new  rails  see  International,  etc.,  R. 
Co.  r.  Villareal,  36  Tex.  Civ.  App.  532,  82 
S.  W.  1063. 

[IV,  F,  4,  e,  (II),  (c)] 
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will  bar  a  recovery .^i    A  crossing  flagman  or  gateman,  employed  to  give  notice  of 


81.  Alabama. —  Burgin  v.  Louisville,  etc., 
R.  Co.,  97  Ala.  274,  12  So.  395;  Columbus, 
etc.,  R.  Co.  V.  Bradford,  86  Ala.  574,  6  So.  90. 
Compare  Georgia  Cent.  R.  Co.  v.  Lamb,  124 
Ala.  172,  26  So.  969. 

Arkansas.—  St.  Louis,  etc.,  R.  Co.  v.  Bloyd, 
(1895)  31  S.  W.  457. 

California. —  Kenna  v.  Central  Pae.  R.  Co., 
101  Cal.  26,  35  Pac.  332. 

Colorado. —  Lord  v.  Pueblo  Smelting,  etc., 
Co.,  12  Colo.  390,  21  Pac.  148. 

Dakota. —  Elliott  v.  Chicago,  etc.,  R.  Co.,  5 
Dak.  52.3,  41  N.  W.  758,  3  L.  R.  A.  363. 

Georgia. —  Rawlston  v.  East  Tennessee,  etc., 
R.  Co.,  94  Ga.  536,  20  S.  E.  123. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Stassen, 
56  111.  App.  221 ;  Illinois  Cent.  R.  Co.  v.  Neer, 
31  111.  App.  126. 

>  Indiana. —  Stewart  v.  Pennsylvania  Co.,  130 
Ind.  242,  29  N.  E.  486;  Pennsylvania  Co.  v. 
O'Shaughnessy,  122  Ind.  588,  23  N.  E.  675; 
Indianapolis,  etc.,  R.  Co.  v.  Carr,  35  Ind.  510; 
Cleveland,  etc.,  R.  Co.  v.  Goddard,  33  Ind. 
App.  321,  71  N.  E.  514;  Indiana,  etc.,  R.  Co. 
V.  Trinosky,  32  Ind.  App.  113,  69  N.  E.  402. 

lo'ica. —  Campbell  v.  Illinois  Cent.,  etc.,  R. 
Co.,  124  Iowa  302,  100  N.  W.  30;  Nelling  v. 
Chicago,  etc.,  R.  Co.,  98  Iowa  554,  63  N.  W. 
568,  67  N.  W.  404;  Keefe  v.  Chicago,  etc.,  R. 
Co.,  92  loAva  182,  60  N.  W.  503,  54  Am.  St. 
Rep.  542 ;  Collins  v.  Burlington,  etc.,  R.  Co., 

83  Iowa  346,  49  N.  W.  848. 

Kansas. —  Missouri,  etc.,  R.  Co.  v.  Faber,  7 
Kan.  App.  481,  54  Pac.  136. 

Kentucky. —  Jacobs  v.  Chesapeake,  etc.,  R. 
Co.,  72  S.  W.  308,  24  Ky.  L.  Rep.  1879. 

Maine. —  Gillin  v.  Patten,  etc.,  R.  Co.,  93 
Me.  80,  44  Atl.  361. 

Massachusetts. —  Dolphin  v.  New  York,  etc., 
R.  Co.,  182  Mass.  509,  65  N.  E.  820;  Jean  v. 
Boston,  etc.,  R.  Co.,  181  Mass.  197,  63  N.  E. 
399;  Thompson  v.  Boston,  etc.,  R.  Co.,  153 
Mass.  391,  26  N.  E.  1070. 

Michigan. —  Pahlan  v.  Detroit,  etc.,  R.  Co., 
122  Mich.  232,  81  N.  W.  103;  Carlson  v. 
Cincinnati,  etc.,  R.  Co.,  120  Mich.  481,  79 
N.  W.  688. 

Minnesota. —  Sours  v.  Great  Western  R.  Co., 

84  Minn.  230,  87  N.  W.  766. 

Mississippi. —  Morehead  v.  Yazoo,  etc.,  R. 
Co.,  84  Miss.  112,  36  So.  151. 

Missouri. —  Sharp  v.  Missouri  R.  Co.,  161 
Mo.  214,  61  S.  W.  829;  Loring  v.  Kansas 
City,  etc.,  R.  Co.,  128  Mo.  349,  31  S.  W.  6; 
Harris  v.  Missouri  Pac.  R.  Co.,  40  Mo.  App. 
255;  Kelly  v.  Union  R.,  etc.  Co.  11  Mo. 
App.  1. 

'Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Yost, 
56  Nebr.  439,  76  N.  ¥7.  901;  Union  Pac.  R. 
Co.  V.  Elliott,  54  Nehr.  299,  74  N.  W.  627. 

New  York. —  Clark  v.  New  York,  etc.,  R. 
Co.,  80  Hun  320,  30  N.  Y.  Suppl.  126 ;  Crowe 
V.  New  York  Cent.,  etc.,  R.  Co.,  70  Hun  37, 
23  N.  Y.  Suppl.  1100;  Redmond  v.  Rome,  etc., 
R.  Co.,  10  N.  Y.  Suppl.  330;  Ellis  v.  Houston, 
4  N.  Y.  Suppl.  732  [affirmed  in  117  N.  Y. 
642,  22  N.  E.  1131].  Com,pare  Felice  v.  Nev/ 
York  Cent.,  etc.,  R.  Co.,  14  N.  Y.  App.  Div. 
345,  43  N.  Y.  Suppl.  922. 

[IV,  F,  4,  e,  (II),  (C)] 


Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Callahan, 
25  Ohio  Cir.  Ct.  115;  Erie  R.  Co.  v.  McCor- 
mick,  24  Ohio  Cir.  Ct.  86;  Pennsylvania  R. 
Co.  f.  Mahoney,  22  Ohio  Cir.  Ct.  469,  12 
Ohio  Cir.  Dec.  366;  Lake  Shore,  etc.,  R.  Co. 
V.  Eagan,  18  Ohio  Cir.  Ct.  886,  4  Ohio  Cir. 
Dec.  20;  Columbus,  etc.,  R.  Co.  v.  Burns,  9 
Ohio  Cir.  Ct.  276,  4  Ohio  Cir.  Dec.  21. 

Pennsylvania. —  Baldwin  v.  Pennsylvania  R. 
Co.,  2  Lane.  Bar,  Sept.  10,  1870. 

Rhode  Island. —  Brady  v.  New  York,  etc., 
R.  Co.,  20  R.  I.  338,  39  Atl.  186. 

Texas. —  Bennett  v.  St.  Louis  Southwestern 
R.  Co.,  36  Tex.  Civ.  App.  459,  82  S.  W.  333. 
See  also  Southern  Pac.  R.  Co.  v.  Wellington, 
(Civ.  App.  1896)  36  S.  W.  1114.  Compare 
Chicago,  etc.,  R.  Co.  v.  Long,  32  Tex.  Civ. 
App.  40,  74  S.  W.  59,  97  Tex.  69,  75  S.  W. 
483. 

Wisconsin. —  McCadden  v.  Abbott,  92  Wis. 
551,  66  N.  W.  694;  Wilber  v.  Wisconsin  Cent. 
R.  Co.,  86  Wis.  535,  57  N.  W.  356. 

United  States. —  Elliott  v.  Chicago,  etc.,  R. 
Co.,  150  U.  S.  245,  14  S.  Ct.  85,  37  L.  ed. 
1068;  Aerkfetz  v.  Humphreys,  145  U.  S.  418, 
12  S.  Ct.  835,  36  L.  ed.  758;  Dishon  v.  Cin- 
cinnati, etc.,  R.  Co.,  133  Fed.  471,  66  C.  C.  A. 
345  [affirming  126  Fed.  194]  ;  O'Neil  v.  Pitts- 
burg, etc.,  R.  Co.,  130  Fed.  204;  State  Trust 
Co.  V.  Kansas  City,  etc.,  R.  Co.,  Ill  Fed.  769, 
49  C.  C.  A.  598;  Grand  Trunk  R.  Co.  v. 
Baird,  94  Fed.  946,  36  C.  C.  A.  574;  Chicago, 
etc.,  R.  Co.  V.  Davis,  53  Fed.  61,  3  C.  C.  A. 
429. 

Canada. —  Plant  v.  Grand  Trunk  R.  Co.,  27 
U.  C.  Q.  B.  78. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  739. 

Standing  close  to  a  train  passing  at  the 
rate  of  tjiirty  or  forty  miles  an  hour  is  con- 
tributory negligence.  Illinois  Cent.  R.  Co.  v. 
Stassen,  56  111.  App.  221.  Compare  Chicago, 
etc.,  R.  Co.  V.  Cullen,  187  111.  523,  58  N.  E. 
455  [affirming  87  111.  App.  374],  in  which  a 
section  foreman  was  held  not  to  be  guilty  of 
negligence  in  failing  to  observe  a  defective 
car  door  which  swung  outward  from  a  pass- 
ing train,  where  he  had  stepped  the  customary 
distance  from  the  track. 

A  motorman,  on  reaching  a  street  crossing, 
is  guilty  of  contributory  negligence  if  he  fails 
to  look  for  an  approaching  car,  and  a  collision 
results.  Bobb  v.  Union  Traction  Co.,  206  Pa. 
St.  265,  55  Atl.  972. 

Sufficiency  of  precautions. —  The  fact  that  a 
servant,  engaged  in  work  on  opposite  sides  of 
a  side-track,  once  looked  and  listened  before  ■ 
attempting  to  cross  the  track  will  not  excuse 
him,  if  before  crossing  he  allowed  sufficient 
time  to  elapse  for  an  engine  to  come  into  posi- 
tioii  where  it  would  render  it  dangerous  for 
him  to  cross,  and  he  then  attempted  to  cross 
without  looking  and  listening.  Pennsylvania 
Co.  V.  Mahoney,  22  Ohio  Cir.  Ct.  469,  12  Ohio 
Cir.  Dec.  366. 

A  custom  of  certain  trains  to  use  the  main 
line  at  a  station  on  all  occasions  does  not  ex- 
cuse the  station  agent  for  failing  to  exercise 
ordinary  care  in  walking  on  the  side-track  at 
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the  approach  of  trains,  cannot  recover  for  an  injury  resulting  from  his  faihire  to 
see  a  train  vvliich  it  was  his  d'titjv  to  observe.^^ 

d.  Disobedience  of  Rules  or  Orders  —  (i)  In  General,  Wliere  a  servant  is 
injured  by  reason  of  his  disobedience  of  the  rules  or  orders  of  liis  master,  he  is  as 
a  general  rale  guilty  of  such  contributory  negligence  as  to  bar  a  recovery,^'^  pro- 


the  station,  knowing  that  one  of  such  trains 
is  approaching.  Morehead  v.  Yazoo,  etc.,  R. 
Co.,  84  Miss.  112,  36  So.  151. 

Unblocked  frogs  and  switches. —  For  a 
brakeman,  knowing  that  the  frogs  and 
switches  are  not  blocked,  to  move  over  them 
while  coupling  and  uncoupling  cars,  even  in 
moving  trains,  without  any  thought  of  the 
frogs  and  guard-rails,  or  as  to  where  he  is 
stepping,  is  negligence  contributing  to  the 
catching  of  his  foot  therein.  Gillin  r.  Patten, 
etc.,  R.  Co.,  93  Me.  80,  44  Atl.  361. 

If  a  servant  has  reason  to  believe  that  a 
train  will  be  stopped  before  reaching  him,  he 
is  not  guilty  of  contributory  negligence  in 
stepping  on  the  track,  in  the  course  of  duty, 
in  the  way  of  a  train  backing  toward  him. 
Steele  v.  Central  R.  Co.,  43  Iowa  109. 

Where  a  section  man  stepped  eighteen  feet 
from  the  track,  and  was  struck  by  a  stone 
tlirown  by  the  fireman  from  the  coal,  he  was 
not  guilty  of  contributory  negligence.  Swartz 
r.  Great  Northern  Co.,  93  Minn.  339,  101 
N.  W.  504. 

82.  Louisville,  etc.,  R.  Co.  r.  Crawford,  89 
Ala.  240,  8  So.  243 ;  Tirrill  i\  New  York,  etc., 
R.  Co.,  180  Mass.  490,  62  N.  E.  745;  Clark  v. 
Boston,  etc.,  R.  Co.,  128  Mass.  1. 

83.  Acts  in  emergencies  see  wfra,  IV,  F, 

Compliance  with  commands  involving  obedi- 
ence of  rules  or  orders  see  inpa,  IV,  F,  4,  f, 
(II). 

Construction  and  operation  of  rules  see 
swpra,  IV,  C,  2,  f. 

Inexperienced  or  youthful  employee  see  su- 
pra,  IV,  F,  2,  b,  (vii). 

Notice  to  servant  in  general  see  supra,  IV, 
C,  2,  d. 

Reasonableness  and  sufficiency  of  rules  see 
supra,  IV,  C,  2,  c. 

84.  Alabama. —  Sanders  v.  McGhee,  114 
Ala.  373.  21  So.  1006;  Western  R.  Co.  v. 
Williamson,  114  Ala.  131,  21  So.  827;  Louis- 
ville, etc.,  R.  Co.  V.  Woods,  105  Ala.  561,  17 
So.  41 ;  Louisville,  etc.,  R.  Co.  v.  Markee,  103 
Ala.  160,  15  So.  511,  49  Am.  St.  Rep.  21; 
Louisville,  etc.,  R.  Co.  v.  Mothershed,  97  Ala. 
261,  12  So.  714;  Richmond,  etc.,  R.  Co.  v. 
Free,  97  Ala.  231,  12  So.  294;  Louisville,  etc., 
R.  Co.  V.  Pearson,  97  Ala.  211,  12  So.  176; 
Anniston  Pipe- Works  v.  Dickey,  93  Ala.  418, 
9  So.  720 ;  Pryor  v.  Louisville,  etc.,  R.  Co.,  90 
Ala.  32,  8  So.  55. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Rice, 
51  Ark.  467,  11  S.  W.  699,  4  L.  R.  A.  173. 

Connecticut. —  Hyde  v.  Mendel,  75  Conn. 
140,  52  Atl.  744. 

Delaioare. —  Boyd  v.  Blumenthal,  3  Pennew. 
564,  52  Atl.  330. 

Georgia. —  Binion  v.  Georgia  Southern,  etc., 
R.  Co.,  115  Ga.  330,  41  S.  E.  646;  Chatta- 
nooga Southern  R.  Co.  v.  Myers,  112  Ga.  237, 


37  S.  E.  439;  Bird  v.  Sparks,  100  Ga.  616,  28 
S.  E.  395 ;  Rome,  etc.,  Constr.  Co.  v.  Dempsey, 
86  Ga.  499,  12  S.  E.  882;  Savannah,  etc.,  R. 
Co.  V.  Folks,  76  Ga.  527. 

Illinois. —  Abend  v.  Terre  Haute,  etc.,  R. 
Co.,  Ill  111.  202,  53  Am.  Rep.  616;  Illinois 
Cent.  R.  Co.  v.  Houck,  72  111.  285;  Illinois' 
Steel  Co.  V.  Kinnare,  100  III.  App.  208; 
Chicago,  etc.,  R.  Co.  v.  Myers,  95  lil.  App. 
578;  Smith  v.  Foster,  93  111.  App.  138;  Men- 
dota  Light,  etc.,  Co.  v.  Lafferty,  92  111.  App. 
74;  Illinois  Cent.  R.  Co.  v.  Zerwick,  88  111. 
App.  651;  Chicago,  etc.,  R.  Co.  v.  Stevens,  80 
111.  App.  671;  Wabash  R.  Co.  v.  Zerwick,  74 
111.  App.  670;  Mischke  v.  Chicago,  etc.,  R. 
Co.,  56  111.  App.  472 ;  Illinois  Cent.  R.  Co.  v. 
Winslow,  56  111.  App.  462;  Illinois  Cent.  R. 
Co.  V.  Neer,  46  111.  App.  276;  Quick  v.  In- 
dianapolis, etc.,  R.  Co.,  29  111.  App.  143;  Lake 
Shore,  etc.,  R.  Co.  v.  Hunt,  18  111.  App.  288. 
Compare  Mobile,  etc.,  R.  Co.  v.  Harmes,  52 
111.  App.  649. 

Indiana. —  Sheets  v.  Chicago,  etc.,  R.  Co., 
139  Ind.  082,  36  N.  E.  154;  Ft.  Wayne,  etc., 
R.  Co.  V.  GruflF,  132  Ind.  13,  31  N.  E.  460; 
Louisville,  etc.,  R.  Co.  v.  Hannig,  131  Ind. 
528,  31  N.  E.  187,  31  Am.  St.  Rep.  443; 
Pcnnsvlvania  Co.  v.  Whitcomb,  111  Ind.  212, 
12  N.'E.  380;  Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
Cormick,  74  Ind.  440. 

loira. —  Ford  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  179,  59  N.  W.  5,  24  L.  R.  A.  657  ;  Sedg- 
wick r.  Illinois  Cent.  R.  Co.,  76  Iowa  340,  41 
N.  W.  35. 

Kentucky. —  Alexander  v.  Louisville,  etc.,  R. 
Co.,  83  Ky.  589;  Louisville,  etc.,  R.  Co.  v, 
Scanlon,  60  S.  W.  643,  22  Ky.  L.  Rep.  1400; 
Louisville,  etc.,  R.  Co.  v.  Hiltner,  60  S.  W.  2, 
22  Ky.  L.  Rep.  1141,  56  S.  W.  654,  21  Ky.  L. 
Rep.  1826;  Louisville,  etc.,  R.  Co.  v.  Veach, 
46  S.  W.  493,  20  Ky.  L.  Rep.  403. 

Maine. —  Fickett  v.  Lisbon  Falls  Fibre  Co., 
91  Me.  268,  39  Atl.  996. 

Massachusetts. —  See  Foss  v.  Old  Colony  R. 
Co.,  170  Mass.  168,  49  N.  E.  102,  as  sustain- 
ing the  rule. 

Michigan. —  Fluhrer  v.  'Lake  Shore,  etc.,  R. 
Co.,  121  Mich.  212,  80  N.  W.  23;  Benage  v. 
Lake  Shore,  etc.,  R.  Co.,  102  Mich.  79,  62 
N.  W.  1029 ;  Landberg  v.  Brotherton  Iron 
Min.  Co.,  97  Mich.  443,  50  N.  W.  846 ;  Wilson 
v.  Michigan  Cent.  R.  Co.,  94  Mich.  20,  53 
N.  W.  797 ;  Brennan  v.  Michigan  Cent.  R. 
Co.,  93  Mich.  156,  53  N.  W.  358;  Karrer  r. 
Detroit,  etc.,  R.  Co.,  76  Mich.  400,  43  N.  W. 
370;  Lyon  v.  Detroit,  etc.,  R.  Co.,  31  Mich. 
429. 

Minnesota. —  Scott  v.  Eastern  R.  Co.,  90 
Minn.  135,  95  N.  W.  892;  Nordquist  v.  Great 
Northern  R.  Co.,  89  Minn.  485,  95  N.  W. 
322;  Green  r.  Brainerd,  etc.,  R.  Co.,  85  Minn. 
318.  88  N.  W.  974;  Merritt  v.  Great  Northern 
R.  Co.,  81  Minn.  496,  84  N.  W.  321;  Oleson 
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vided  he  either  knew,  or  was  charged  with  knowledge,  thereof.®^    It  is,  however. 


V.  Chicago,  etc.,  R.  Co.,  38  Minn.  412,  38 
N.  W.  353. 

Mississippi. —  Memphis,  etc.,  R.  Co.  v. 
Thomas,  51  Miss.  637. 

Missouri. —  Francis  v.  Kansas  City,  etc.,  R. 
Co.,  110  Mo.  387,  19  S.  W.  935;  Schaub  v. 
Hannibal,  etc.,  R.  Co.,  106  Mo.  74,  16  S.  W. 
924;  Renfro  v.  Chicago,  etc.,  R.  Co.,  86  Mo. 
302. 

Montatm. —  Thompson  v.  Montana  Cent.  R. 
Co.,  17  Mont.  426,  43  Pac.  496. 

NehrasJca. —  Western  Mattress  Co.  v.  Os- 
teraard,  (1904)  99  N.  W.  229,  101  N.  W. 
334. 

Nevada. —  Patnode  v.  Barter,  20  Nev.  303, 
21  Pac.  079. 

New  Jersey. —  Card  v.  Wilkins,  61  N.  J.  L. 
296,  39  Atl.  676. 

New  York. — Shields  v.  New  York  Cent.,  etc., 
R.  Co.,  133  N.  Y.  557,  30  N.  E.  596  [reversing 
15  N.  Y.  Suppl.  613]  ;  La  Croy  v.  New  York, 
etc.,  R.  Co.,  132  N.  Y.  570,  30  N.  E.  391  [re- 
versing 57  Hun  67,  10  N.  Y.  Suppl.  382]  ; 
Dcvoe  V.  New  York  Cent.,  etc.,  R.  Co.,  70 
N.  Y.  App.  Div.  495,  75  N.  Y.  Suppl.  136; 
Moeller  v.  Delaware,  etc.,  R.  Co.,  55  N.  Y. 
App.  Div.  636,  66  N.  Y.  Suppl.  882 ;  Bruen  v. 
Uhlmann,  44  N.  Y.  App.  Div.  620,  60  N.  Y. 
Suppl.  222,  30  N.  Y.  App.  Div.  453,  51  N.  Y. 
Suppl.  958;  Sheridan  v.  Long  Island  R.  Co., 
40  N.  Y.  App.  Div.  381,  57  N.  Y.  Suppl. 
1075;  Drake  v.  New  York  Cent.,  etc.,  R.  Co., 
80  Hun  490,  30  N.  Y.  Suppl.  671;  Le  Bahn  v. 
New  York  Cent.,  etc.,  R.  Co.,  80  Hun  116,  30 
N.  Y.  Suppl.  7 ;  Lee  v.  Barrow  Steamship 
Co.,  14  Daly  230,  6  N.  Y.  St.  285;  Moy  v. 
Ocean  Steamship  Co.,  12  Misc.  375,  33  N.  Y. 
Suppl.  563;  Keenan  v.  New  York,  etc.,  R. 
Co.,  2  Misc.  34,  21  N.  Y.  Suppl.  445. 

North  Carolina. —  Whitson  v.  Wrenn,  134 
N.  C.  86.  46  S.  E.  17;  Howard  v.  Southern 
R.  Co.,  132  N.  C.  709,  44  S.  E.  401,  131  N.  C. 
829,  43  S.  E.  1004;  Rittenhouse  v.  Wilming- 
ton St.  R.  Co.,  120  N.  C.  544,  26  S.  E.  922; 
Styles  V.  Richmond,  etc.,  R.  Co.,  118  N.  C. 
1084,  24  S.  E.  740. 

North  Dakota. —  Bennett  v.  Northern  Pac. 
R.  Co.,  2  N.  D.  112,  49  N.  W.  408,  13  L.  R.  A. 
465. 

Ohio. —  Wolsey  v.  Lake  Shore,  etc.,  R.  Co., 
33  Ohio  St.  227;  Wheeling,  etc.,  R.  Co.  v. 
Fisher,  25  Ohio  Cir.  Ct.  566;  Lake  Shore, 
etc.,  R.  Co.  V.  Whidden,  23  Ohio  Cir.  Ct.  85; 
Lake  Shore,  etc.,  R.  Co.  v.  Ney,  17  Ohio  Cir. 
Ct.  677,  8  Ohio  Cir.  Dec.  567;  Johnson  v. 
Cleveland,  etc.,  R.  Co.,  11  Ohio  Cir.  Ct.  553, 
5  Ohio  Cir.  Dec.  290. 

Pennsylvania. —  Lonzer  v.  Lehigh  Valley  R. 
Co.,  196  Pa.  St.  610,  46  Atl.  937. 

South  Carolina. —  Morrow  v.  Gaffney  Mfg. 
Co.,  70  S.  C.  242,  49  S.  E.  573. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Wil- 
son,  88  Tenn.  316,  12  S.  W.  720. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Brown, 
95  Tex.  2,  63  S.  W.  305  [reversing  (Civ.  App. 
1900)  59  S.  W.  930];  San  Antonio,  etc.,  R. 
Co.  V.  Wallace,  76  Tex.  636,  13  S.  W.  565; 
Murray  v.  Gulf,  etc.,  R.  Co.,  73  Tex.  2,  ]1 
S.  W.  125;  Pilkinton  v.  Gulf,  etc.,  R.  Co.,  70 

[IV,  F,  4,  d,  (I)] 


Tex.  226,  7  S.  W.  805;  Gulf,  etc.,  R.  Co.  v. 
Ryan,  09  Tex.  665,  7  S.  W.  83;  Texas,  etc., 
R.  Co.  V.  Fields,  32  Tex.  Civ.  App.  414,  74 
S.  W.  930;  Missouri,  etc.,  R.  Co.  v.  Wood, 
(Civ.  App.  1896)  35  S.  W.  879;  Fritz  v. 
Missouri,  etc.,  R.  Co.,  (Civ.  App.  1895)  30 
S.  W.  85;  Southern  Pac.  Co.  v.  Ryan,  (Civ. 
App.  1895)  29  S.  W.  527. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Dud- 
ley, 90  Va.  304,  18  S.  E.  274;  Richmond,  etc., 
R.  Co.  V.  Pannill,  89  Va.  552,  16  S.  E.  748; 
Norfolk,  etc.,  R.  Co.  v.  Briggs,  (1893)  16 
S.  E.  748,  (1892)  14  S.  E.  753;  Richmond, 
etc.,  R.  Co.  V.  Risdon,  87  Va.  335,  12  S.  E. 
786;  Shenandoah  Valley  R.  Co.  v.  Lucado,  86 
Va.  390,  10  S.  E.  422. 

West  Virginia. —  Robinson  v.  West  Vir- 
ginia, etc.,  R.  Co.,  40  W.  Va.  583,  21  S.  E. 
727;  Ward  v.  Chesapeake,  etc.,  R.  Co.,  39 
W.  Va.  46,  19  S.  E.  389 ;  Beall  v.  Pittsburgh, 
etc.,  R.  Co.,  38  W.  Va.  525,  18  S.  E.  729; 
Johnson  v.  Chesapeake,  etc.,  R.  Co.,  38  W.  Va. 
206,  18  S.  E.  573;  Overby  v.  Chesapeake,  etc., 
R.  Co.,  37  W.  Va.  524,  16  S.  E.  813;  Knight  v. 
Cooper,  36  W.  Va.  232,  14  S.  E.  999;  East- 
burn  V.  Norfolk,  etc.,  R.  Co.,  34  W.  Va.  681, 
12  S.  E.  819;  Davis  V.  Nuttallsburg  Coal, 
etc.,  Co.,  34  W.  Va.  500,  12  S.  E.  539. 

Wisconsin. —  Lockwood.  v.  Chicago,  etc.,  R. 
Co.,  55  Wis.  50,  12  N.  W.  401.  Compare 
Crouse  v.  Chicago,  etc.,  R.  Co.,  10-2  Wis.  196, 
78  N.  W.  446,  778. 

United  States. —  McMillan  v.  Grand  Trunk 
R.  Co.,  130  Fed.  827,  05  C.  C.  A.  165;  Erie 
R.  Co.  V.  Kane,  118  Fed.  223,  55  C.  C.  A. 
129;  liodges  v.  Kimball,  104  Fed.  745,  44 
C.  C.  A.  193;  Lake  Erie,  etc.,  R.  Co.  v. 
Craig,  80  Fed.  488,  25  C.  C.  A.  585;  Gleason 
V.  Detroit,  etc.,  R.  Co.,  73  Fed.  647,  19 
C.  C.  A.  636 ;  Clyde  v.  Richmond,  etc.,  R.  Co., 
72  Fed.  121,  18  C.  C.  A.  467;  Erskine  v. 
Chino  Valley  Beet-Sugar  Co.,  71  Fed.  270; 
Kansas  City,  etc.,  R.  Co.  v.  Dye,  70  Fed.  24, 
16  C.  C.  A.  604;  Central  Trust  Co.  v.  East 
Tennessee,  etc.,  R.  Co.,  69  Fed.  353;  Brooks 
V.  Northern  Pac.  R.  Co.,  47  Fed.  687;  Rus- 
sell V.  Richmond,  etc.,  R.  Co.,  47  Fed.  204; 
Smith  V.  Memphis,  etc.,  R.  Co.,  18  Fed.  304. 

England.—  Caswell  v.  Worth,  5  E.  &  B.  849, 
2  Jur.  N.  S.  116,  25  L.  J.  Q.  B.  121,  4  Wkly. 
Rep.  231,  85  E.  C.  L.  849;  O'Hara  v.  Cadzow 
Coal  Co.,  5  F.  (Ct.  Sess.)  439;  Guthrie  v. 
Boase  Spinning  Co.,  3  F.  (Ct.  Sess.)  769; 
Dailly  v.  Watson,  2  F.  (Ct.  Sess.)  1044. 
Compare  Lynch  v.  Baird,  6  F.  (Ct.  Sess.) 
271. 

Canada. —  Holden  v.  Grand  Trunk  R.  Co., 
5  Ont.  L.  Rep.  301;  Anderson  v.  Mikado  Min. 
Co.,  3  Ont.  L.  Rep.  581;  Coutlee  v.  Grand 
Trunk  R.  Co.,  23  Quebec  Super.  Ct.  242; 
Primeau  v.  Merchants  Cotton  Co.,  19  Quebec 
Super.  Ct.  62.  Compare  Grand  Trunk  R.  Co. 
V.  Miller,  32  Can.  Sup.  Ct.  454. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  759,  766-775. 

85.  Alabama. —  Alabama  Midland  R.  Co.  v. 
McDonald,  112  Ala.  216,  20  So.  472;  Brown 
V.  Louisville,  etc.,  R.  Co.,  Ill  Ala.  275,  19 
So.  1001;  Louisville,  etc.,  R.  Co.  v.  Mother- 
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tlie  duty  of  a  servant  to  acquaint  Iiimself  with  all  necessary  rules,  and,  in  case  of 
injury  from  failure  to  obey  them,  ignorance  of  the  rules  is  no  excuse,  unless  his 
failure  to  know  them  was  not  due  to  his  want  of  care.^^ 

(ii)  What  Constitutes  Negligent  Disobedience,  Rules  and  orders  are 
not  held  to  forfeit  the  right  of  a  servant  where  otherwise,  under  the  law,  he  would 
be  entitled  to  recover,  unless  there  has  been  a  plain  and  manifestly  negligent  vio- 
lation of  the  rule  or  oi'der,  according  to  its  plain  and  obvious  meaning,*^'  or  unless 
such  violation  has  been  itself  a  contributory  cause  to  the  injury .^^ 

(ill)  Excuses  For  Disobedience — (a)  Li  General.  The  violation  by  a 
servant  of  a  rule  or  order  promulgated  by  the  master  for  the  conduct  of  his 
business  is  not  negligence  j^^r  se,^^  and  his  disobedience  will  be  excused  where 
the  rule  or  order  is  unreasonable,^  where  obedience  thereto  is  not  practicable  or 


shed,  110  Ala.  143,  20  So.  67;  Georgia  Pac. 
R.  Co.  V.  Davis,  92  Ala.  300,  9  So.  252,  25 
Am.  St.  Rep.  47. 

District  of  Columbia. —  Mackey  v.  Balti- 
more, etc.,  R.  Co.,  19  D.  C.  282. 

Georgia. —  Brunswick,  etc.,  R.  Co.  v.  Clem, 
80  Ga.  534,  7  S.  E.  84.  See  also  Georgia 
Cent.  R.  Co.  v.  Vining,  116  Ga.  284,  42  S.  E. 
492. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Berkey, 
136  Ind.  181,  35  N.  E.  3;  Louisville,  etc., 
Consol.  R.  Co.  V.  Utz,  133  Ind.  2o5,  32  N.  E. 
881. 

Minnesota. —  Fay  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  231,  15  N.  W.  241. 

Missouri. —  Francis  r.  Kansas  Citv,  etc.,  R. 
Co.,  127  Mo.  658,  28  S.  W.  842,  30  s!!  W.  129 ; 
Covey  V.  Hannibal,  etc.,  R.  Co.,  27  Mo.  App. 
170. 

Neiv  Jersey. —  Humphries  v.  Raritan  Cop- 
per Works,  (Sup.  1905)  60  Atl.  62. 

New  York. —  Sprong  v.  Boston,  etc.,  R.  Co., 
3  Thomps.  &  C.  54. 

Pennsylvania. —  Dougherty  r.  Philadelphia, 
etc.,  R.  Co.,  171  Pa.  St.  457,  33  Atl.  340. 

Virginia. —  See  Norfolk,  etc..  R.  Co.  v.  Wil- 
liams," 89  Va.  165,  15  S.  E.  522;  Shenandoah 
Valley  R.  Co.  v.  Lucado,  86  Va.  390,  10  S.  E. 
422. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  700. 

Knowledge,  hov/ever  acquired,  sufficient  see 
Richmond,  etc.,  R.  Co.  v.  Thomason,  99  Ala. 
471,  12  So.  273. 

86.  Fordyce  r.  Briney,  58  Ark.  206,  24 
S.  W.  250. 

87.  Western,  etc.,  R.  Co.  r.  Bussey,  95  Ga. 
584,  23  S.  E.  201.  See  also  the  following 
cases : 

Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Mothershed,  121  Ala.  650,  26  So.  10. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Smock, 
23  Colo.  456,  48  Pac.  681. 

loxoa. —  Locke  v.  Sioux  City,  etc.,  R.  Co.,  46 
Iowa  109. 

i/issowri  ^  Hollenbeck  v.  Missouri  Pac.  R. 
Co.,  (1896)  34  S.  W.  494. 

New  York. —  Sutherland  v.  Troy,  etc.,  R. 
Co.,  125  N.  Y.  737,  26  N.  E.  609  [reversing 
8  N.  Y.  Suppl.  83]  ;  McKniffht  v.  Brooklyn 
Heights  R.  Co.,  23  Misc.  527,  51  N.  Y.  Suppl. 
738. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Cooper,  33 
Tex.  Civ.  App.  319,  77  S.  W.  263;  Southern 


Pac.  Co.  r.  Winton,  27  Tex.  Civ.  App.  503,  66 
S.  W.  477;  Houston,  etc.,  R.  Co.  v.  Higgins, 
22  Tex.  Civ.  App.  430,  55  S.  W.  744. 

Instantaneous  obedience  of  orders  not  re- 
quired see  Georgia  Pac.  R.  Co.  v.  Davis,  92 
Ala.  300,  9  So.  252,  25  Am.  St.  Rep.  47. 

88.  Connecticut. —  McEUigott  v.  Randolph, 
61  Conn.  157,  22  Atl.  1094,  29  Am.  St.  Rep. 
181. 

Georgia. —  Thompson  v.  Rome  R.  Co.,  101 
Ga.  26,  28  S.  E.  429;  Central  R.  Co.  v. 
Mitchell,  63  Ga.  173.  ■ 

Iowa. —  Horan  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  328,  56  N.  W.  507. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r. 
Veach,  46  S.  W.  493,  20  Ky.  L.  Rep.  403. 

Maine. —  Fickett  v.  Lisbon  Falls  Fibre  Co., 
91  Me.  268,  39  Atl.  996. 

Massachusetts. —  Ford  v.  Fitchburg  R.  Co., 
110  Mass.  240,  14  Am.  Rep.  598. 

New  Hampshire. —  Deverson  v.  Eastern  R. 
Co.,  58  N.  H.  129. 

0/wo.— Smith  V.  Wm.  Powell  Co.,  10  Ohio 
Dec.  (Reprint)  799,  23  Cine.  L.  Bui.  436. 

Wisconsin. —  Phillips  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  475,  25  N.  W.  544. 

United  States. —  Tullis  v.  Lake  Erie,  etc., 
R.  Co.,  105  Fed.  554,  44  C.  C.  A.  597. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  759,  766-775. 

89.  Texas  Cent.  R.  Co.  v.  Bender,  32  Tex. 
Civ.  App.  568,  75  S.  W.  561 ;  Galveston,  etc., 
R.  Co.  r.  Sweeney,  14  Tex.  Civ.  App.  216,  36 
S.  W.  800 ;  Gulf,  etc.,  R.  Co.  v.  John,  9  Tex. 
Civ.  App.  342,  29  S.  W.  558 ;  Ft.  Worth,  etc., 
R.  Co.  V.  Thompson,  2  Tex.  Civ.  App.  170, 

21  S.  W.  137. 

90.  Bonner  i\  Moore,  3  Tex.  Civ.  App.  416, 

22  S.  W.  272. 

91.  Alabama. —  Memphis,  etc.,  R.  Co.  v. 
Graham,  94  Ala.  545,  10  So.  283,  in  which  the 
servant's  duty  could  not  be  performed  other- 
wise than  by  violating  the  rule. 

California. —  Holmes  v.  Southern  Pac.  Co., 
120  Cal.  357,  52  Pac.  652. 

Kentucky. —  Alexander  v.  Louisville,  etc., 
R.  Co.,  83  Ky.  589,  in  which  the  only  practi- 
cable method  of  putting  cars  on  a  particular 
switch  was  by  a  running  switch,  which  was 
forbidden  by  the  rules. 

Massachusetts. —  Slattery  v.  Walker,  etc., 
Mfg.  Co.,  179  Mass.  307,  60  N.  E.  782. 

Michigan. —  Eastman  v.  Lake  Shore,  etc., 
R.  Co.,  101  Mich.  597,  60  N.  W.  309,  in  which, 
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is  iinsafe,^^  where  no  opportunity  is  given  him  to  make  a  required  inspection,^'*  or 
wliere  his  failure  to  comply  with  tlie  rule  is  caused  by  sickness.^^  So  too  a  ser- 
vant who  disobeys  a  rule  of  the  master  in  compliance  with  the  instruction  of  the 
representative  of  the  master  on  the  spot  is  not  guilty  of  contributory  negligence.^^ 
But  the  mere  assent  of  a  superior  servant  to  the  violation  of  a  rule  by  another 
servant  will  not  excuse  the  latter,^^  and  generally  the  violation  of  a  rule  by  a 
superior  servant  does  not  excuse  its  violation  by  his  inferior.^^  Nor  is  a  servaiit 
excused  for  disobedience  because  he  thinks  compliance  with  a  rule  or  order 
unnecessary,^^  because  others  whose  business  is  well  regulated  are  in  the  habit  of 
conducting  it  in  a  manner  contrary  to  his  master's  rules,^^  or  because  his  violation 
of  the  rule  was  caused  by  the  fault  of  other  servants ;  ^  and  the  fact  that  an  engi- 
neer is  specially  ordered  to  make  a  given  distance  in  a  certain  time  will  not  war- 
rant his  disobedience  in  approaching  a  station  at  a  particular  speed.^ 

(b)  Ciostomary  Yiolation  of  Rules.  Where  a  rule  is  habitually  violated  with 
the  knowledge  and  acquiescence,  either  actual  or  imputed  on  the  part  of  the 
master  or  those  who  are  acting  as  liis  representatives,  a  servant  will  not  be  charged, 
as  a  matter  of  law,  with  contributory  negligence  in  acting  in  disregard  of  it,^ 


in  order  to  couple  cars,  it  was  necessary  to 
violate  a  rule  prohibiting  going  between  mov- 
ing cars. 

l^evo  YorJc. —  Benthin  v.  New  York  Cent., 
etc.,  II.  Co.,  24  N.  Y.  App.  Div.  303,  48  N.  Y. 
Suppl.  503. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Williams, 
(Civ.  App.  1902)  68  S.  W.  805. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  762. 

92.  Pennsylvania  Co.  v.  Whitcomb,  111 
Ind.  212,  12  N.  E.  380;  Louisville,  etc.,  R. 
Co.  V.  Foley,  94  Ky.  220,  21  S.  W.  800,  15 
Ky.  L.  Rep.  17. 

93.  Chicago,  etc.,  R.  Co.  v.  Fry,  131  Ind. 
319,  28  N.  E.  989;  Myers  v.  Erie  R.  Co.,  44 
N.  Y.  App.  Div.  11.  60  N.  Y.  Suppl.  422. 

94.  Junction  Min.  Co.  v.  Ench,  111  111. 
App.  346. 

95.  Carson  v.  Southern  R.  Co.,  68  S.  C.  55, 
46  S.  E.  525  [affirmed  in  194  U.  S.  136,  24 
S.  Ct.  609,  48  L.  ed.  907].  See  also  Union 
Pac.  R.  Co.  V.  Springsteen  41  Kan.  724,  21 
Pac.  774;  Kansas  Cit}'-,  etc.,  R.  Co.  v.  Kier, 
41  Kan.  661,  671,  21  Pac.  770,  13  Am.  St. 
Rep.  311;  Hurlbut  v.  Wabash  R.  Co.,  130  Mo. 
657,  31  S.  W.  1051.  Compare  Keenan  v.  New 
York,  etc.,  R.  Co.,  145  N.  Y.  190,  39  N.  E. 
711,  45  Am.  St.  Rep.  604,  in  which  the  serv- 
ant giving  the  order  was  a  fellow  servant,  and 
unauthorized  to  give  it. 

Obedience  to  order  violating  rules  see  infra, 
IV,  F,  4,  f,  (II). 

96.  Atchison,  etc.,  R.  Co.  v.  Reesman,  60 
Fed.  370,  9  C.  C.  A.  20,  23  L.  R.  A.  708.  But 
see  Tullis  v.  Lake  Erie,  etc.,  R.  Co.,  105  Fed. 
554,  44  C.  C.  A.  597. 

97.  Central  R.,  etc.,  Co.  v.  Kitchens,  83  Ga. 
83,  9  S.  E.  827 ;  Atchison,  etc.,  R.  Co.  v.  Rees- 
man, 60  Fed.  370,  9  C.  C.  A.  20,  23  L.  R.  A. 
768.  But  see  Tullis  v.  Lake  Erie,  etc.,  R. 
Co.,  105  Fed.  554,  44  C.  C.  A.  597. 

98.  Louisville,  etc.,  R.  Co.  v.  Mothershed, 
310  Ala.  143,  20  So.  67;  Deeds  v.  Chicago, 
etc.,  R.  Co.,  74  Iowa  154,  37  N.  W.  124. 

99.  Louisville,  etc.,  R.  Co.  v,  Davis,  99  Ala. 
593,  12  So.  780. 

1.  Georgia  R.,  etc.,  Co.  v.  Oaks,  52  Ga.  410. 
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2.  Illinois  Cent.  R.  Co.  v.  Neer,  31  111.  App. 
126. 

3.  Alabama. —  Alabama  Great  Southern  R. 
Co.  V.  Roach,  110  Ala.  266,  20  So.  132.  But 
see  Memphis,  etc.,  R.  Co.  v,  Graham,  94  Ala. 
545,  10  So.  283. 

Georgia. —  Sloan  v.  Georgia  Pac.  R.  Co.,  86 
Ga.  15,  12  S.  E.  179. 

loioa. —  Stomne  v.  Ilanford  Produce  Co., 
108  Iowa  137,  78  N.  W.  841;  SpauHing  v. 
Chicago,  etc.,  R.  Co.,  98  Iowa  205^,  67  N.  W. 
227;  Fish  v.  Illinois  Cent.  R.  Co.,  96  Iowa 
702,  65  N.  W.  995;  Strong  v.  Iowa  Cent.  R. 
Co.,  94  Iowa  380,  62  N.  W.  799 ;  Lowe  v.  Chi 
cago,  etc.,  R.  Co.,  89  Iowa  420,  58  N.  W.  519. 

Kamas. —  Atchison,  etc.,  R.  Co.  v.  Slattery, 
57  Kan.  499,  46  Pac.  941. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bo- 
cock,  107  Ky.  223,  51  S.  W.  580,  53  S.  W. 
262,  21  Ky.  L.  Rep.  383,  896;  Newport  News, 
etc.,  R.  Co.  v.  Campbell,  25  S.  W.  267,  15  Ky. 
L.  Rep.  714. 

Michigan, —  Eastman  v.  Lake  Shore,  etc., 
R.  Co.,  101  Mich.  597,  60  N.  W.  309.  But 
compare  Loranger  v.  Lake  Shore,  etc.,  R.  Co., 
104  Mich.  80,  62  N.  W.  137;  Benage  v.  Lake 
Shore,  etc.,  R.  Co.,  102  Mich.  72,  60  N.  W. 
286. 

Minnesota. —  Sather  v.  Ness,  44  Minn.  443, 
46  N.  W:  909;  Fay  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  23  L  15  N.  W.  241. 

Missouri. —  Francis  v.  Kansas  Citv,  etc., 
R.  Co.,  127  Mo.  658,  28  S.  W.  842,  30  S.  W. 
129;  Barry  v.  Hannibal,  etc.,  R.  Co.,  98  Mo. 
62,  11  S.  W.  308,  14  Am.  St.  Rep.  610.  Com- 
pare Francis  v.  Kansas  City,  etc.,  R.  Co.,  110 
Mo.  387,  19  S.  W\  935,  holding  that  a  rule 
which  forbids  jumping  on  switch  engines 
while  in  motion  was  not  rendered  nugatory 
by  the  fact  that  the  servants  violated  it  at 
will,  where  the  evidence  showed  that  it  was 
enforced  by  the  master,  and  the  rule  itself  re- 
cited that  the  guardsmen  were  in  the  habit  of 
jumping  on  engines,  in  the  manner  prohibited, 
and  that  its  express  purpose  was  to  put  an 
end  to  the  practice. 

Ohio. —  Michigan  Cent.  R.  Co.  v.  Butler,  23 
Olno  Cir.  Ct.  459. 
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unless  he  has  expressly  bound  himself  to  observe  it,  in  which  case  frequent  and 
habitual  violation  of  the  rule  does  not  abrogate  it.^ 

e.  Dispegarding  Warnings  op  Signals.^  A  servant  cannot  recover  for  an 
injury  caused,  or  contributed  to,  by  his  failure  to  regard  a  proper  warning  or 
signal,^  even  though  his  mind  was  absorbed  in  his  work  at  the  time,  and  he  did 


Texas. —  Texas  Cent.  R.  Co.  v.  Yarbro,  32 
Tex.  Civ.  App.  246,  74  S.  W.  357 ;  Galveston, 
etc.,  R.  Co.  V.  Collins,  31  Tex.  Civ.  App.  70, 
71  S.  W.  560;  Missouri,  etc.,  R.  Co.  r.  May- 
field,  29  Tex.  Civ.  App.  477,  68  S.  W.  807; 
Galveston,  etc.,  R.  Co.  v.  Slinkard,  (Civ.  App. 
1897)  39  S.  W.  961;  Texas,  etc.,  R.  Co.  v. 
Leighty,  (Civ.  App.  1895)  32  S.  W.  799. 

Utah. —  Wright  17.  Southern  Pac.  Co.,  14 
Utah  383,  46  Pac.  374. 

United  States. —  Cleveland,  etc.,  R.  Co.  v. 
Baker,  91  Fed.  224,  33  C.  C.  A.  468;  Knicker- 
bocker Ice  Co.  V.  Finn,  80  Fed.  483,  25  C.  C. 
A.  579:  Northern  Pac.  R.  Co.  v.  Nickels,  50 
Fed.  718,  1  C.  C.  A.  625;  Smith  v.  Memphis, 
etc.,  R.  Co.,  18  Fed.  304. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  763. 

Compare  Chicago,  etc.,  R.  Co.  v.  Bragonier, 
119  111.  51,  7  N.  E.  688;  Sutherland  v.  Trov, 
etc.,  R.  Co.,  74  Kun  (N.  Y.)  162,  26  N.  Y. 
Suppl.  237.  But  see  Gordy  v.  New  York,  etc., 
R.  Co.,  75  Md.  297,  23  Atl.  607,  32  Am.  St. 
Rep.  391. 

Necessity  of  knowledge  and  acquiescence  by 
master  see  Alabama  Great  Southern  R.  Co.  v. 
Roach,  110  Ala.  266,  20  So.  132;  Sloan  v. 
Georgia  Pac.  R.  Co.,  86  Ga.  15,  12  S.  E.  179; 
Gleason  v.  Detroit,  etc.,  R.  Co.,  73  Fed.  647, 
19  C.  C.  A.  636. 

The  notorious  and  long  continued  violation 
of  a  rule  charges  the  master  with  notice. 
Lowe  V.  Chicago,  etc.,  R.  Co.,  89  Iowa  420,  56 
N.  W.  519. 

Effect  of  time  order. —  Where  a  conductor 
was  injured  while  running  his  train  in  viola- 
tion of  a  rule  governing  the  movement  of 
trains,  but  was  doing  so  under  a  time  order, 
whicli  in  effect  authorized  him  to  ignore  the 
rule,  and  it  had  never  been  observed  when 
trains  were  run  under  time  orders,  it  was 
held  that  the  company  could  not  interplead 
the  violation  of  the  rule  as  a  defense  to  an 
action  bv  the  conductor.  Boyle  v.  Union  Pac. 
R.  Co.,  25  Utah  420,  71  Pac.  988. 

4.  Louisville,  etc.,  R.  Co.  v.  Mothershed, 
110  Ala.  143,  20  So.  67;  Richmond,  etc.,  R. 
Co.  V.  Hissong,  97  Ala.  187,  13  So.  209 ;  His- 
song  V.  Richmond,  etc.,  R.  Co.,  91  Ala.  514, 
8  So.  776;  Binion  f.  Georgia,  etc.,  R.  Co.,  115 
Ga.  330,  41  S.  E.  646;  Fluhrer  i\  Lake  Shore, 
etc.,  R.  Co.,  121  Mich.  212,  80  N.  W.  23. 
But  see  Bonner  v.  Bean,  80  Tex.  152,  15  S.  W. 
798 ;  Northern  Pac.  R.  Co.  v.  Nickels,  50  Fed. 
718,  1  C.  C.  A.  625. 

5.  Failure  to  post  signals  or  warnings  see 
supra,  IV,  F,  4,  c,  (ii),  (b). 

Sufficiency  of  warnings  or  instructions  see 
supra,  IV,  D,  1,  g. 

6.  Alahayna. —  Pioneer  Min.,  etc.,  Co.  v. 
Thomas,  133  Ala.  279,  32  So.  15;  Louisville, 
etc.,  R.  Co.  V.  Smith,  129  Ala.  553,  30  So. 
571;  Anniston  Pipe- Works  t\  Dickey,  93  Ala. 


418,  9  So.  720;  Holland  v.  Tennessee  Coal, 
etc.,  R.  Co.,  91  Ala.  444,  8  So.  524,  12  L.  R.  A. 
232;  Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala. 
112,  8  So.  371,  24  Am.  St.  Rep.  863;  Camp- 
bell V.  Lunsford,  83  Ala.  512,  3  So.  522. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Voss,  (1892)  18  S.  W.  172. 

Colorado. —  Anson  v.  Evans,  19  Colo.  274, 
35  Pac.  47. 

Delaicare. —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Pennew.  544,  57  Atl.  559; 
Murphy  v.  Hughes,  1  Pennew.  250,  40  Atl. 
187;  Williams  v.  Walton,  etc.,  Co.,  9  Houst. 
322,  32  Atl.  726;  Stewart  v.  Philadelphia, 
etc.,  R.  Co.,  8  Houst.  450,  17  Atl.  639. 

Georgia. —  Georgia  Pac.  R.  Co.  v.  Mapp,  80 
Ga.  631,  6  S.  E.  24. 

Illinois. —  Simmons  v.  Chicago,  etc.,  R.  Co., 
110  111.  340  [affirming  11  111.  App.  147];  Tri- 
City  R.  Co.  V.  Killeen,  92  111.  App.  57;  East 
St.  Louis  Connecting  R.  Co.  v.  Eggmann,  58 
111.  App.  69. 

Kentucky. —  East  Jellico  Co.  v.  Golden,  79 
S.  W.  291,  25  Ky.  L.  Rep.  2056. 

Massachusetts. —  St.  Jean  v.  Boston,  etc., 
R.  Co.,  170  Mass.  213,  48  N.  E.  1088;  O'Brien 
r.  Staples  Coal  Co.,  165  Mass.  435,  43  N.  E. 
181.  Compare  Fairman  v.  Boston,  etc.,  R. 
Co.,  169  Mass.  170,  47  N.  E.  613. 

Michigan. —  Monforton  v.  Detroit  Pressed 
Brick  Co.,  113  Mich.  39,  71  N.  W.  586;  Saner 
V.  Lake  Shore,  etc.,  R.  Co.,  108  Mich.  31,  65 
N.  W.  624.  Compare  Prewschoff  V.  B.  Stroh 
Brewing  Co.,  132  Mich.  107,  92  N.  W.  945. 

Minnesota. —  Carlson  v.  Marston,  68  Minn. 
400,  71  N.  W.  398;  Freeberg  i?.  St.  Paul 
Plow- Works,  48  Minn.  99,  50  N.  W.  1026. 

Mississippi. —  Georgia  Pac.  R.  Co.  v.  Brad- 
field,  (1892)  10  So.  577. 

Missouri. —  Evans  v.  Wabash  R.  Co.,  178 
Mo.  508,  77  S.  W.  515;  York  v.  Kansas  City, 
etc.,  R.  Co.,  117  Mo.  405,  22  S.  W.  1081; 
Devitt  V.  Pacific  R.  Co.,  50  Mo.  302.  Com- 
pare Stoher  v.  St.  Louis,  etc.,  R.  Co.,  91  Mo. 
509,  4  S.  W.  389. 

Nelraska. —  Union  Pac.  R.  Co.  v.  Clark,  51 
Nebr.  220,  70  N.  W.  923. 

New  York. —  Moeller  v.  Brewster,  131  N.  Y. 
606,  30  N.  E.  124  [reversing  17  N.  Y.  Suppl. 
604]  ;  Leach  v.  Central  New  York  Tel.,  etc., 
Co.,  81  N.  Y.  App.  Div.  637,  80  N.  Y.  Suppl. 
1037;  Baker  v.  Sutton,  11  N.  Y.  App.  Div. 
271,  42  N.  Y.  Suppl.  116;  Lynch  v.  New  York, 
etc.,  R.  Co.,  18  N.  Y.  Suppl.  417;  Rock  v. 
Retsof  Min.  Co.,  15  N.  Y.  Suppl.  872;  Lorey 
V.  Hall,  8  N.  Y.  St.  799.  Compare  Lucco  v. 
New  York  Cent.,  etc.,  R.  Co.,  87  Hun  612,  34 
N.  Y.  Suppl.  277 ;  Oties  v.  Cowles  Electric 
Smelting  Co.,  7  N.  Y.  Suppl.  251. 

North  Carolina. —  Stewart  V.  Southern  R. 
Co.,  128  N.  C.  517,  39  S.  E.  51. 

Pennsylvania. —  I^high  Valley  R.  Co.  v. 
Greiner,'  113  Pa.  St.  600,  6  Atl.  246;  Bark- 
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not  fully  comprehend  the  extent  of  his  danger^  But  the  master  is  not  relieved 
from  liability  where  the  danger  would  not  have  been  avoided  by  the  servant's 
compliance  with  the  warning.^ 

f .  Compliance  With  Commands  or  Threats  ^  —  (i)  In  General.  Even  though 
a  servant  may  know  that  some  danger  is  involved,^^  he  is  not  chargeable  with 
contributory  negligence  in  obeying  a  direct  and  explicit  command  of  the  master 
or  authorized  agent  of  the  latter/^  unless  the  danger  is  so  obvious  and  imminent 


doll  V.  Pennsylvania  R.  Co.,  9  Pa.  Cas.  545, 
13  Atl.  82;  McGrath  v.  Coal  Co.,  4  Lane.  L. 
Rev.  281. 

Tennessee. —  Fletcher  t\  Louisville,  etc.,  R. 
Co.,  102  Tenn.  1,  49  S.  W.  739. 

Texas. — Robinson  v.  Ft.  Worth,  etc.,  R.  Co., 
(1905)  87  S.  W.  667  [affirming  (Civ.  App. 
1904)  84  S.  W.  410].  Compare  Quinn  v. 
Galveston,  etc.,  R.  Co.,  (Civ.  App.  1905)  84 
S.  W.  395. 

Utah. —  Smith  v.  Centennial  Eureka  Min. 
Co.,  27  Utah  307,  75  Pac.  749;  Helfrich  v. 
Ogden  City  R.  Co.,  7  Utah  186,  26  Pac.  295. 

Virginia. —  Clark  v.  Richmond,  etc.,  R.  Co., 
78  Va.  709,  49  Am.  Rep.  394.  See  also  Nor- 
folk, etc.,  R.  Co.  V.  Williams,  89  Va.  165,  15 
S.  E.  522. 

Washington. —  Pugh  i\  Oregon  Imp.  Co.,  14 
Wash.  331,  44  Pac.  547,  689. 

West  Virginia. —  Ward  v.  Chesapeake,  etc., 
R.  Co.,  39  W.  Va.  46,  19  S.  E.  389. 

Wisconsin. —  Youngbluth  v.  Stephens,  104 
Wis.  343,  80  N.  W.  443. 

United  States. —  St.  Louis,  etc.,  R.  Co.  v. 
Schumacher,  152  U.  S.  77,  14  S.  Ct.  479,  38 
I^.  ed.  361.  Compare  McDowell  v.  The  France, 
53  Fed.  843. 

England. —  John  v.  Albion  Coal  Co.,  65 
J.  P.  788. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  _§§  776-777. 

Conflicting  signals. —  Where  an  engineer  is 
warned  by  a  danger  signal  not  to  proceed 
with  his  train,  and  immediately  thereafter 
another  signal  is  given,  which  indicates  that 
he  may  proceed  with  safety,  but  both  signals 
are  continuously  displayed  together,  leaving 
it  in  doubt  which  signal  should  be  regarded, 
he  is  negligent  in  going  on  with  his  train. 
Devine  v.  Savannah,  etc.,  R.  Co.,  89  Ga.  541, 

15  S.  E.  781. 

7.  Ft.  Worth,  etc.,  R.  Co.  v.  Robinson,  (Tex. 
Civ.  App.  1904)  84  S.  W.  410  [affirmed  in 
(1905)  87  S.  W.  667]. 

8.  Scanlan  v.  Detroit  Bridge,  etc.,  Works, 

16  Quebec  Super.  Ct.  264. 

9.  Acts  in  emergencies  see  infra,  IV,  F,  4,  g. 
Assumption  of  risk  see  supra,  IV,  E,  8. 
Inexperienced  or  youthful  employee  see  su- 
pra, IV,  F,  2,  b,  (vm). 

Negligence  in  giving  orders  see  supra,  IV, 
0,  3,  b. 

10.  Illinois. — Illinois  Steel  Co.  v.  Schyman- 
owski,  162  111.  447,  44  N.  E.  876  [affirming 
59  111.  App.  32]. 

Iowa. —  Hosic  v.  Chicago,  etc.,  R.  Co.,  75 
Iowa  683,  37  N.  W.  963,  9  Am.  St.  Rep.  518. 

Minnesota. —  Greene  v.  Minneapolis,  etc., 
R.  Co.,  31  Minn.  248,  17  N.  W.  378,  47  Am. 
Rep.  785. 
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Missouri. —  Monahan  v.  Kansas  City  Clay, 
etc.,  Co.,  58  Mo.  App.  68 ;  Ballard  v.  Chicago, 
etc.,  R.  Co.,  51  Mo.  App.  453. 

NeiD  York. —  Anderson  v.  New  York,  etc.. 
Steamship  Co.,  17  Misc.  93,  39  N.  Y.  Suppl. 
425,  obedience  by  seaman. 

North  Carolina. —  Patton  v.  Western  North 
Carolina  R.  Co.,  90  N.  C.  455,  1  S.  E.  863. 

Pennsylvania. —  Williams  v.  Clark,  204  Pa. 
St.  416,  54  Atl.  315. 

United  States. —  English  v.  Chicago,  etc., 
R.  Co.,  24  Fed.  906. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  778,  781,  786-788. 

Assurance  of  safety. —  The  mere  fact  that  a 
servant  works  in  a  place  which  he  thinks  un- 
safe does  not,  as  a  matter  of  law,  constitute 
contributory  negligence,  if  he  was  assured  by 
the  master  that  there  was  no  danger,  and 
commanded  to  go  on  with  the  work.  McKee 
V.  Tourtellotte,  167  Mass.  69,  44  N.  E.  1071, 
48  L.  R.  A.  542.  See  also  Schlacker  v.  Ash- 
land Iron  Min.  Co.,  89  Mich.  253,  50  N.  W. 
839;  Keegan  v.  Kavanaugh,  62  Mo.  230 
(order  to  work  after  complaint  an  implied  as- 
surance of  safety)  ;  Lehigh  Valley  R.  Co.  v. 
Kiszel,  80  Fed.  470,  25  C.  C.  A.  566. 

11.  Command  must  be  direct  and  explicit. 
—  Columbus,  etc.,  R.  Co.  v.  Bridges,  86  Ala. 
448,  5  So.  864,  11  Am.  St.  Rep.  58;  Mason  r. 
Richmond,  etc.,  R.  C^.,  114  N.  C.  718,  19  S.  E. 
362;  Louisville,  etc.,  R.  Co.  v.  Pitt,  91  Tenn. 
86,  18  S.  W.  118. 

12.  A  lahama. —  Southern  R.  Co.  v.  Shields, 
121  Ala.  460,  25  So.  811,  77  Am.  St.  Rep.  66. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Rick- 
man,  65  Ark.  138,  45  S.  W.  56. 

California. —  Starr  v.  Kreuzberger,  129 
Cal.  123,  61  Pac.  787,  79  Am.  St.  Rep.  92. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Wilson, 
12  Colo.  20,  20  Pac.  340. 

Florida.— Cum-p  v.  Hall,  39  Fla.  535,  22 
So.  792. 

Georgia. —  Wrightsville,  etc.,  R.  Co.  v.  Lat- 
timore,  118  Ga.  581,  45  S.  E.  453;  East 
Tennessee,  etc.,  R.  Co.  v.  Bridges,  92  Ga.  399, 
17  S.  E.  645. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  McLallen, 
84  111.  109;  Illinois  Cent.  R.  Co.  v.  Atwell, 
100  111.  App.  513  [affirmed  in  198  111.  200, 
64  N.  E.  1095] ;  Butler  Ballast  Co.  v.  Ho- 
shaw,  94  111.  App.  68. 

Indiana. —  Republic  Iron,  etc.,  Co.  v. 
Berkes,  162  Ind.  517,  70  N.  E.  815;  Cincin- 
nati, etc.,  R.  Co.  V.  Madden,  134  Ind.  462,  34 
N.  E.  227 ;  Hawkins  v.  Johnson,  105  Ind.  29, 
4  N.  E.  172,  55  Am.  Rep.  169;  Rogers  v.  Over- 
ton, 87  Ind.  410. 

lo^ca. —  Ravburn  v.  Central  Iowa  R.  Co.,  74 
Iowa  637,  35  "N.  W.  606,  38  N.  W.  520.  See 
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that  an  ordinarily  prudent  person  would  refuse  obedience/^  or  unless  the  thing 
ordered  to  be  done  is  what  tlie  servant,  with  full  knowledge  of  the  perils 
ordinarily  incident  thereto,  was  employed  to  do.^* 


also  Lubv  v.  Chicago,  etc.,  R.  Co.,  52  Iowa 
168,  2  N."  W.  1114. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Vincent, 
56  Kan.  .344,  43  Pac.  251. 

Kentucky. —  Louisville  Southern  R.  Co.  v. 
Tucker,  105  Ky.  492,  49  S.  W.  314,  20  Ky. 
L.  Rep.  1303. 

Louisiana. —  Bomar  v.  Louisiana  North, 
etc.,  R.  Co.,  42  La.  Ann.  983,  8  So.  478,  42 
La.  Ann.  1206,  9  So.  244. 

Maine. —  Sawyer  r.  Rumford  Falls  Paper 
Co.,  90  Me.  354,  38  Atl.  318,  60  Am.  St.  Rep. 
260. 

Massachusetts. —  Joyce  v.  American  Writ- 
ing Paper  Co.,  184  Mass.  230,  68  N.  E.  213; 
Crowley  v.  Cutting,  165  Mass.  436,  43  N.  E. 
197. 

Michigan. —  Sipes  v.  Michigan  Starch  Co., 
137  Mich.  258,  100  N.  W.  447,  in  which  the 
servant  acted  in  obedience  to  a  direction  of 
another  servant,  but  a  vice-principal  was 
present,  who  made  no  objection,  and  it  was 
held  that  the  jury  was  warranted  in  finding 
that  the  master  did  not  disapprove. 

Missouri. —  Foster  v.  Missouri  Pac.  R.  Co., 
(1892)  20  S.  W.  888;  Plefka  v.  Knapp-Stout 
Lumber  Co.,  72  Mo.  App.  309. 

Neio  York. —  Witkowski  v.  Carter,  60  N.  Y. 
App.  Div.  577,  70  N.  Y.  Suppl.  232;  Lofrano 
r.  New  York,  etc..  Water  Co..  55  Hun  452,  S 
N.  Y.  Suppl.  717  [affirmed  in  130  N.  Y.  658, 
29  N.  E.  1033]  ;  Eldridge  v.  AMas  Steamship 
Co.,  55  Hun  309,  8  N.  Y.  Suppl.  433  [af- 
firmed in  134  N.  Y.  187,  32  N.  E.  66]  (in 
which  the  servant,  a  seaman,  could  not  dis- 
obey without  danger  of  punislimem  )  ;  Dovle 
r.  Baird,  15  Daly  287,  6  N.  Y.  Suppl.  517  j 
Rettig  V.  Fifth  Ave.  Transp.  Co.,  6  Misc.  328, 
26  N.  Y.  Suppl.  896  [affirmed  in  144  N.  Y. 
715,  39  N.  E.  859]. 

North  Carolina. —  Shadd  v.  Georgia,  etc., 
R.  Co.,  116  N.  C.  968,  21  S.  E.  554. 

Rhode  Island. —  Laporte  v.  Cook,  21  R.  I. 
158,  42  Atl.  519. 

Tennessee. —  Chattanooga  Electric  R,  Co.  v. 
Lawson,  101  Tenn.  406,  47  S.  W.  489. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Kelly,  98  Tex. 
123,  80  S.  W.  79;  Gulf,  etc.,  R.  Co*^.  v.  Win- 
ton,  7  Tex.  Civ.  App.  57,  26  S.  W.  770. 

Virginia. —  Southern  Bell  Tel.,  etc.,  Co.  v. 
Clements,  93  Va.  1,  34  S.  E.  951;  Richmond, 
etc.,  R.  Co.  V.  Rudd,  88  Va.  648,  14  S.  E. 
361. 

United  States. —  Erquit  v.  New  York,  etc., 
Mail  Steamship  Co.,  50  Fed.  325. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  778,  781,  786-877. 

Obedience  to  unauthorized  orders  no  excuse 
see  Sparks  v.  East  Tennessee,  etc.,  R.  Co.,  82 
Ga.  156,  8  S.  E.  424;  Keenan  v.  New  York, 
etc.,  R.  Co.,  2  Misc.  (N.  Y.)  34,  21  N.  Y. 
Suppl.  445  [affirmed  in  145  N.  Y.  190,  39 
N.  E.  711,  45  Am.  St.  Rer».  604]  ;  Dibb  v. 
Dry  Dock,  etc.,  R.  Co.,  1  N.  Y.  Supiol.  640; 
Mann  v.  Oriental  Print  Works,  11  R.  I. 
152. 


13.  Alabama. —  George  v.  Mobile,  etc.,  R. 
Co.,  109  Ala.  245,  19  So.  784. 

Colorado.—  Greeley  r.  Foster,  32  Colo.  292, 
75  Pac.  351;  Last  Chance  Min.,  etc.,  Co.  v. 
Ames,  23  Colo.  167,  47  Pac.  382. 

Georgia. —  Wrightsville,  etc.,  R.  Co.  v.  Lat- 
timore,  118  Ga.  581,  45  S.  E.  453;  Whatlev 
V.  Macon,  etc.,  R.  Co.,  104  Ga.  764,  30  S.  E. 
1003;  Roul  V.  East  Tennessee,  etc.,  R.  Co., 
85  Ga.  197,  11  S.  E.  558. 

Illinois. —  McArthur  Bros.  Co.  v.  Troutt, 
88  111.  App.  638. 

Indiana. —  Atlas  Engine  Works  v.  Randall, 
100  Ind.  293,  50  Am.  Rep.  798;  Peirce  v. 
Oliver,  18  Ind.  App.  87,  47  N.  E.  485. 

loiva. —  Newman  v.  Chicago,  etc.,  R.  Co., 
80  Iowa  072,  45  N.  W.  1054. 

Kentucky. —  Shemwell  v.  Owensboro,  etc., 
R.  Co.,  78  S.  W.  448,  25  Ky.  L.  Rep.  1671. 

Massachusetts. —  ]\Ieunier  v.  Chemical  Paper 
Co.,  ISO  Mass.  109,  01  N.  E.  810. 

Missouri. —  McDermott  v.  Hannibal,  etc., 
R.  Co.,  87  Mo.  285;  Harney  v.  Missouri  Pac. 
R.  Co.,  80  Mo.  App.  067 ;  Halliburton  v.  Wa- 
bash R.  Co.,  58  Mo.  App.  27. 

Nebraska. —  Ittner  Brick  Co.  v.  Killian,  67 
Nebr.  589,  93  N.  W.  951. 

Neiv  Jersey. —  Luckey  V.  Sofield,  (Sup. 
1904)  57  Atl.  870. 

0/iio.— Gensen  v.  Ohio  Oil  Co.,  22  Ohio 
Cir.  Ct.  276,  12  Ohio  Cir.  Dec.  10;  Joswoyak 
V.  Lake  Shore,  etc.,  R.  Co.,  4  Ohio  Dec.  (Re- 
print) 317,  1  Clev.  L.  Rep.  306. 

Pennsylvania. — Reese  v.  Clark,  146  Pa.  St. 
465,  23  Atl.  246. 

Virginia. —  White  v.  Newport  News  Ship- 
building, etc.,  Co.,  95  Va.  355,  28  S.  E.  577. 

Washington. —  Bier  v.  Hosford,  35  Wash. 
544,  77  Pac.  867. 

West  Virginia. —  Riley  i;.  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145. 

Wisconsin. —  Goodrich  v.  Chippewa  Valley 
Electric  R.  Co.,  108  Wis.  329,  84  N.  W.  419\ 
Writt  V.  Girard  Lumber  Co.,  91  Wis.  496,  65 
N.  W.  173. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Jones,  95  U.  S.  439,  24  L.  ed.  500;  Kansas, 
etc.,  Coal  Co.  v.  Reid,  85  Fed.  914,  29  C.  C.  A. 
475 ;  Motey  v.  Pickle  Marble,  etc.,  Co.,  74 
Fed.  155,  20  C.  C.  A.  366;  English  v.  Chi- 
cago, etc.,  R.  Co.,  24  Fed.  906;  Kresanowski 
V.  Northern  Pac.  R.  Co.,  18  Fed.  229,  5  Mc- 
Crary  528 ;  Thompson  v.  Chicago,  etc.,  R.  Co., 
14  Fed.  564,  4  McCrary  629;  Miller  v.  Union 
Pac.  R.  Co.,  12  Fed.  600,  4  McCrary  115; 
Gravelle  v.  Minneapolis,  etc.,  R.  Co.,  10  Fed. 
711,  3  McCrary  352. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  782. 

Fear  of  discharge  no  excuse  see  Haley  v. 
Case,  142  Mass.  316,  7  N.  E.  877;  Gensen  i'. 
Ohio  Oil  Co.,  22  Ohio  Cir.  Ct.  276,  12  Ohio 
Cir.  Dec.  10.  Compare  Turner  v.  Golclsboro 
Lumber  Co.,  119  N.  C.  387,  26  S.  E.  23. 

14.  Greeley  v.  Foster,  32  Colo.  292,  75  Pac. 
351. 
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(ii)  Commands  Involvino  Violation  of  Rules  on  Orders^"  Unless  the 
danger  is  known  and  obvious,^^  a  servant  will  not  be  cliarged  with  contributory 
negligence  in  obeying  an  authorized  command  of  his  superior,  even  though  it 
involves  the  violation  of  a  rule  or  order  of  his  master.^'  But  the  mere  assent  or 
acquiescence  of  a  superior  servant  to  the  violation  of  a  rule  or  order  by  an  inferior 
servant  will  not  free  the  latter  from  negligence,^^  unless  he  has  acted  in  the  usual 
and  customary  manner.^^ 

(ill)  Method  of  Compliance.  The  fact  that  a  servant  was  injured  while 
acting  in  obedience  to  orders  will  not  reHeve  him  of  the  charge  of  contributory 
negligence,  unless  he  exercised  reasonable  care  for  his  own  safety .^^ 

g.  Acts  in  Emergencies^^  —  (i)  In  General.  Where  a  servant  is  injured  as 
the  result  of  an  act  done  by  liini  under  an  impulse  or  on  a  belief  created  by  a 
sudden  danger  caused  solely  by  tlie  master's  negligence,  he  is  not  to  be  regarded 
as  guilty  of  contributory  negligence,  even  though  the  act  would  be  regarded  as  a 
negligent  one  if  performed  under  circumstances  not  indicating  sudden  peril.^^  If, 
however,  the  emergency  in  which  the  servant  acts  is  of  his  own  making,  the 


15.  Excuses  for  disobeying  rules  or  orders 

see  supra,  IV,  F,  4,  d,  (m). 

16.  York  V.  Chicago,  etc.,  R.  Co.,  98  Iowa 
544,  67  N.  W.  574;  Wescott  v.  New  York,  etc., 
R.  Co.,  153  Mass.  460,  27  N.  E.  10;  East 
Tennessee,  etc.,  R.  Co.  v.  Smith,  89  Tenn.  114, 
14  S.  W.  1077. 

17.  Illinois. —  Norris  v.  Illinois  Cent.  R. 
Co.,  88  111.  App.  614. 

Indiana. —  Pennsylvania  Co.  v.  Roney,  80 
Ind.  453,  46  Am.  Rep.  173. 

Kansas. —  Union  Pac.  R.  Co.  v.  Spring- 
steen, 41  Kan.  724,  21  Pac.  774;  Kansas  City, 
etc.,  R.  Co.  V.  Kier,  41  Kan.  661,  671,  21  Pac. 
770,  13  Am.  St.  Rep.  311. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Jones, 
118  Ky.  158,  80  S.  W.  484,  26  Ky.  L.  Rep.  31. 

Massachusetts. —  Hannah  v.  Connecticut 
River  R.  Co.,  154  Mass.  529,  28  N.  E.  682. 

Missouri. —  Hurlbut  v.  Wabash  R.  Co.,  130 
Mo.  657,  31  S.  W.  1051. 

South  Carolina. —  Carson  v.  Southern  R. 
Co.,  68  S.  C.  55,  46  S.  E.  525  [affirmed  in  194 
U.  S.  136,  24  S.  Ct.  609,  48  L.  ed.  907]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  780. 

18.  Port  Royal,  etc.,  R.  Co.  v.  Davis,  95 
Ga.  292,  22  S.  E.  833:  Atchison,  etc.,  R.  Co. 
V.  Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23 
L.  R.  A.  768.  But  see  Tullis  v.  Lake  Shore, 
etc.,  R.  Co.,  105  Fed.  554,  44  C.  C.  A.  597. 

19.  Union  Pac.  R.  Co.  v.  Springsteen,  41 
Kan.  724,  21  Pac.  774.  See  also  Kansas  City, 
etc.,  R.  Co.  t\  Kier,  41  Kan.  661,  671,  21  Pac. 
770,  13  Am.  St.  Rep.  311. 

20.  Alabama. —  Davis  v.  Western  R.  Co., 
107  Ala.  626,  18  So.  173. 

Indiana. —  Morewood  Co.  v.  Smith,  25  Ind. 
App.  204,  57  N.  E.  199.  Compare  Louisville, 
etc.,  Consol.  R.  Co.  v.  Utz,  133  Ind.  265,  32 
N.  E.  881. 

Iowa. —  Thoman  v.  Chicago,  etc.,  R.  Co., 
92  Iowa  196,  60  N.  W.  612. 

Massachusetts. —  Meunier  v.  Chemical  Paper 
Co.,  180  Mass.  109,  61  "N".  E.  810. 

Minnesota. —  Smith  v.  St.  Paul,  etc.,  R.  Co., 
51  Minn.  86,  52  N.  W.  1068. 

Neio  York. —  Smith  v.  Bispham,  52  N.  Y. 
Super.  Ct.  33. 
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Pennsylvania. —  Carnagie  v.  Penn  Bridge 
Co.,  197  Pa.  St.  441,  47  Atl.  355. 

Washington. —  Brennan  v.  Front  St.  Cable 
R.  Co.,  8  Wash.  363,  36  Pac.  272. 

United  States. —  Davidson  v.  The  City  of 
St.  Louis,  56  Fed.  720:  English  v.  Chicago, 
etc.,  R.  Co.,  24  Fed.  906;  The  Montauk,  17 
Fed.  96. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  785. 

21.  Inexperienced  or  youthful  employee  see 
supra,  IV,  F,  2,  b,  (ix). 

Negligence  of  master  in  giving  orders  in 
emergencies  see  supra,  IV,  C,  3,  b. 

22.  Alabama. —  Bessemer  Land,  etc.,  Co.  v. 
Campbell,  121  Ala.  50.  25  So.  793,  77  Am.  St. 
Rep.  17. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Touhey,  67  Ark.  209,  54  S.  Vv^  577,  77  Am. 
St.  Rep.  109. 

District  of  Columbia. —  See  Baltimore,  etc., 
R.  Co.  v.  Elliott,  9  App.  Cas.  341. 

Georgia. —  Georgia  R.,  etc.,  Co.  v.  Rhodes. 
56  Ga.  645. 

Illinois. —  Peoria,  etc.,  R.  Co.  v.  Rice,  144 
111.  227,  33  N.  E.  951  [affirming  46  111.  App. 
60]. 

Indiana. —  Clarke  v.  Pennsylvania  Co.,  132 
Ind.  199,  31  N.  E.  808,  17  L.  R.  A.  811. 

loiva. —  Haas  v.  Chicago,  etc.,  R.  Co.,  90 
Iowa  259,  57  N.  W.  894. 

Kentucky. —  Middlesborough  R.  Co.  v.  Stal- 
lard,  72  S.  W.  17,  24  Kv.  L.  Rep.  1666;  Louis- 
ville, etc.,  R.  Co.  V.  Shi  veil,  18  S.  W.  944,  13 
Kv.  L.  Rep.  902.  Compare  Ford  v.  Robinson- 
Pettett,  65  S.  W.  793,  23  Ky.  L.  Rep.  1654, 
in  w^hich  the  evidence  strongly  tended  to  sho"\v' 
that  the  servant  had  no  reasonable  ground  to 
apprehend  danger. 

Massachusetts. —  Olsen  v.  Andrews,  IGS 
Mass.  261,  47  N.  E.  90. 

Minnesota. —  Winczewski  v.  Winona,  etc., 
R.  Co.,  80  Minn.  245,  83  N.  W.  159. 

New  York. —  Rima  v.  Rossie  Iron  Works, 
120  N.  Y.  433,  24  N.  E.  940;  Johnson  v. 
Steam  Gauge,  etc.,  Co.,  72  Hun  535,  25  N.  Y. 
Suppl.  689  [affirmed  in  146  N.  Y.  152,  40 
N.  E.  7731. 
Pennsylvania. —  Neilson  v.   Hillside  Coal, 
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master  cannot  be  held  liable  on  the  theory  that  it  had  by  its  negligence  placed 
him  in  such  a  position  as  to  relieve  the  servant  of  the  duty  of  exercising  ordinary 
care  for  his  own  safety. 

(ii)  Efforts  to  Avert  Accident  or  Save  Lives  of  Others.  A  servant 
is  not  guilty  of  contributory  negligence  where  he  is  injured  while  attempting,  in 
the  face  of  imminent  danger,  to  avert  an  accident  or  to  save  the  lives  of  others,^ 
unless  the  attempt  is  made  under  circumstances  constituting  rashness  in  the 
judgment  of  prudent  persons.^^ 

(ill)  Efforts  to  Save  Master's  Property,  Contributory  negligence  will 
not  be  imputed  to  a  servant  where  he  is  injured  while  making  a  reasonable  effort 


etc.,  Co..  168  Pa.  St.  256,  31  Atl.  1091,  47  Am. 
St.  Rep.  886. 

Rhode  Island. —  See  Langlois  v.  Dunn  Wor- 
sted Mills,  25  R.  I.  645,  57  Atl.  910;  Baum- 
ler  V.  Narragansett  Brewing  Co.,  23  R.  I.  611, 
51  Atl.  203;  Sullivan  r.  Nicholson  File  Co., 
21  R.  1.  540,  45  Atl.  549. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Gurley,  12  Lea  46. 

Texas. —  White  v.  Houston,  etc.,  R.  Co., 
(Civ.  App.  1898)  46  S.  W.  382;  Gulf,  etc.,  R. 
Co.  V.  Knott,  14  Tex.  Civ.  App.  158,  36  S.  W. 
491;  San  Antonio,  etc.,  R.  Co.  v.  McDonald, 
(Civ.  App.  1895)  31.  S.  W.  72.  Compare 
Texas,  etc.,  R.  Co.  v.  Wagner,  2  Tex.  App. 
Civ.  Cas.  §  336. 

Utah. —  Mathews  v.  Dalv-West  Min.  Co., 
27  Utah  193,  75  Pac.  722. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Brown, 
89  Va.  749,  17  S.  E.  132;  South  West  Imp. 
Co.  V.  Smith,  85  Va.  306,  7  S.  E.  365,  17 
Am.  St.  Rep.  59. 

West  Virginia. —  Haney  v.  Pittsburgh,  etc., 
R.  Co.,  38  W.  Va.  570,  18  S.  E.  748. 

Wisconsin. —  Baltzer  v.  Chicago,  etc.,  R. 
Co.,  83  Wis.  459,  53  N.  W.  885;  Kelleher  v. 
Milwaukee,  etc.,  R.  Co.,  80  Wis.  584,  50 
N.  W.  942;  Schultz  v.  Chicago,  etc.,  R.  Co., 
44  Wis.  638. 

United  States. —  Cowen  v.  Ray,  108  Fed. 
320,  47  C.  C.  A.  352 ;  Killien  v.  Hyde,  63  Fed. 
172  [reversed  on  other  grounds  in  67  Fed. 
365]  ;  Stevenson  v.  Chicago,  etc.,  R.  Co.,  18 
Fed.  493,  5  McCrary  634. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  789-791. 

Concurrent  negligence  of  servant  as  bar  to 
recovery  see  McCauley  v.  Tennessee  Coal,  etc., 
Co.,  93  Ala.  356,  9  So.  611;  Baltzer  v.  Chi- 
cago, etc.,  R.  Co.,  93  Wis.  459,  53  N.  W. 
885. 

Disobeying  rules  or  orders  in  emergency 
not  negligence  per  se  see  Georgia  R.,  etc.,  Co. 
V.  Rhodes,  56  Ga.  645 ;  Smith  v.  Wabash,  etc., 
R.  Co.,  92  Mo.  359,  4  S.  W.  129,  1  Am.  St. 
Rep.  729. 

Obeying  orders  in  emergency  not  negli- 
gence although  danger  apparent  see  Strong  v. 
Iowa  Cent.  R.  Co.,  94  Iowa  380,  62  N.  W. 
799;  Fox  v.  Chicago,  etc.,  R.  Co.,  86  Iowa 
368,  53  N.  W.  259,  17  L.  R.  A.  289;  Allison 
V.  Southern  R.  Co.,  129  N.  C.  336,  40  S.  E. 
91 ;  Houston,  etc.,  R.  Co.  v.  Rodican,  15  Tex. 
Civ.  App.  550,  40  S.  W.  535.  Compare 
Novock  17.  Michigan  Cent.  R,  Co.,  63  Mich. 
121,  29  N.  W.  525. 

23.  Quirouet  v.  Alabama  Great  Southern 


R.  Co.,  Ill  Ga.  315,  36  S.  E.  599;  Briscoe  v 
Southern  R.  Co.,  103  Ga.  224,  28  S.  E. 
638. 

24.  Georgia. —  Simmons  v.  East  Tennessee, 
etc.,  R.  Co.,  92  Ga.  658,  18  S.  E.  999 ;  Central 
R.  Co.  V.  Crosby,  74  Ga.  737,  58  Am.  Rep. 
463. 

Indiana. —  Pennsylvania  Co.  v.  McCaffrey, 
139  Ind.  430,  38  N.  E.  67,  29  L.  R.  A.  104; 
Pennsylvania  Co.  v.  Roney,  89  Ind.  453,  46 
Am.  Rep.  173. 

lawa. —  Knapp  v.  Sioux  City,  etc.,  R.  Co., 
71  Iowa  41,  32  N.  W.  18. 

Kansas. —  Condiff  v.  Kansas  City,  etc.,  R. 
Co.,  45  Kan.  256,  25  Pac.  562. 

Louisiana. —  Whitworth  v.  Shreveport  Belt 
R.  Co.,  112  La.  363,  36  So.  414,  65  L.  R.  A. 
129  [citing  Peyton  v.  Texas,  etc.,  R.  Co.,  41 
La.  Ann.  861,  6  So.  690,  17  Am.  St.  Rep.  430, 
and  distinguishing  De  Mahy  v.  Morgan's 
Louisiana,  etc.,  R.  Co.,  45  La.  Ann.  1329,  14 
So.  61]. 

Maryland. —  Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  42  Atl.  60,  71  Am.  St.  Rep.  441. 
42  L.  R.  A.  842. 

Massachusetts. —  Spaulding  v.  W.  N.  Flynt 
Granite  Co.,  159  Mass.  587,  34  N.  E.  1134. 

Missouri. —  Schroeder  v.  Chicago,  etc.,  R. 
Co.,  108  Mo.  322,  18  S.  W.  1094,  18  L.  R.  A. 
827. 

Nebraska. —  Dailey  v.  Burlington,  etc.,  R. 
Co.,  58  Nebr.  396,  78  N.  W.  722;  Missouri 
Pac.  R.  Co.  V.  Lvons,  54  Nebr.  633,  75  N.  W. 
31;  Omaha,  etc",  R.  Co.  v.  Krayenbuhl,  48 
Nebr.  553,  67  N.  W.  447. 

Pennsylvania. —  Schall  v.  Cole,  107  Pa. 
St.  1. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Ste- 
vens, (Civ.  App.  1904)  83  S.  W.  235;  Inter- 
national, etc.,  R.  Co.  V.  McVey,  (Civ.  App. 
1904)  81  S.  W.  991,  83  S.  W.  34;  Texas  Cent. 
R.  Co.  V.  Bender,  32  Tex.  Civ.  App.  568,  75 
S.  W.  561;  Texas,  etc.,  R.  Co.  v.  Scott,  30 
Tex.  Civ.  App.  496,  71  S.  W.  26. 

Wisconsin. —  Cottrill  v.  Chicago,  etc.,  R. 
Co.,  47  Wis.  634,  3  N.  W.  376,  32  Am.  Rep. 
796. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  792. 

Mere  apprehension  of  danger  is  insufficient ; 
the  appearance  of  danger  must  be  such  as  to 
arouse  a  reasonable  apprehension.  Gulf,  etc., 
R.  Co.  V.  Roane,  33  Tex.  Civ.  App.  299,  76 
S.  W.  771,  (Civ.  App.  1903)  75  S.  W.  845. 

25.  CondifT  v.  Kansas  City,  etc.,  R.  Co.,  45 
Kan.  256,  25  Pac.  562.  See  also  the  following 
cases : 
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to  save  liis  master's  property  in  an  emergency even  tliougli  liis  own  acts,  in 
connection  with  others,  occasioned  the  tlireatened  danger,  wiiere  his  acts  were 
not  culpable.'^''' 

G.  Fellow  Servants 2^ — l.  Rule  Stated.  At  common  law  a  master  is  not 
liable  for  injuries  to  a  servant  caused  by  tlie  negligence  of  a  fellow  servant 
engaged  in  the  same  general  business,  where  tlie  master  has  furnished  proper 
means  for  carrying  on  the  work,  and  has  used  due  care  in  the  selection  of  servants.^^ 


Illinois. —  Chicago,  etc.,  R.  Co.  r.  Bliss,  6 
111.  App.  411. 

loiva. —  Nelling  v.  Chicago,  etc.,  R.  Co.,  98 
Iowa  554,  63  N.  W.  568,  67  N.  W.  404. 

Michigan. —  Blair  v.  Grand  Rapids,  etc.,  R. 
Co.,  60  Mich.  124,  26  N.  W.  855. 

Texas. —  International,  etc.,  R.  Co.  v.  Hes- 
ter, 72  Tex.  40,  11  S.  W.  1041. 

ijnitcd  States. —  Elliott  v.  Chicago,  etc.,  R. 
Co.,  150  U.  S.  245,  14  S.  Ct.  85,  37  L.  ed. 
1068. 

26.  Prophet  v.  Kemper,  95  Mo.  App.  219, 
68  S.  W.  956;  Maltby  v.  Belden,  45  N.  Y. 
App.  Div.  384,  60  N.  Y.  Suppl.  824. 

27.  Houston,  etc.,  R.  Co.  v.  Smith,  (Tex. 
Civ.  App.  1899)  51  S.  W.  506. 

28.  As  defense  in  action  for  wrongful  death 
see  Death. 

Contracts  limiting  liability  see  supra,  IV, 
A,  7. 

Liability  of  servant  for  injuries  to  fellow 

servants  see  infra,  V,  A,  5,  b. 

Notice  to  servants  of  defects  as  notice  to 
master  see  supra,  IV,  B,  7,  f,  (m). 

Scope  of  employment  see  supra,  IV,  A,  3. 

29.  Alabama. —  Melton  v.  E.  E.  Jackson, 
Lumber  Co.,  133  Ala.  580,  31  So.  848;  Laugh- 
ran  V.  Brewer,  113  Ala.  509,  21  So.  415;  Buck- 
alew  V.  Tennessee  Coal,  etc.,  Co.,  112  Ala.  146, 
20  So.  600;  Walker  v.  Boiling,  22  Ala.  294. 

Arizona. —  Southern  Pac.  Co.  v.  McGill^  5 
Ariz.  36,  44  Pac.  302. 

Arkansas. —  St.  Louis^  etc.,  R.  Co.  v.  Trip- 
lett,  54  Ark.  289,  15  S.  W.  831,  16  S.  W.  266, 
11  L.  R.  A.  773;  St.  Louis,  etc..  R.  Co.  v. 
Rice,  51  Ark.  467,  II  S.  W.  699,  4  L.  R.  A. 
173;  St.  Louis,  etc.,  R.  Co.  v.  Morgart,  45 
Ark.  318. 

California. —  Mann  v.  O'SuUivan^  126  Cal. 
61,  58  Pac.  375,  77  Am.  St.  Rep.  149;  Burns 
V.  Sennett,  99  Cal.  363,  33  Pac.  916;  Hogan 
V.  Central  Pac.  R.  Co.,  49  Cal.  128;  Yeomans 
f.  Contra  Costa  Steam  Nav.  Co.,  44  Cal. 
71. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Sipes,  23 
Colo.  226,  47  Pac.  287;  Summerhays  v.  Kan- 
sas Pac.  R.  Co.,  2  Colo.  484. 

Connecticut. —  Peterson  v.  New  York,  etc., 
R.  Co.,  77  Conn.  351,  59  Atl.  502;  Nolan  v. 
New  York,  etc.,  R.  Co.,  70  Conn.  159,  39  Atl. 
115,  43  L.  R.  A.  305;  Sullivan  v.  New  York, 
etc.,  R.  Co.,  62  Conn.  209,  25  Atl.  711;  Wilson 
V.  Willimantic  Linen  Co.,  50  Conn.'  433,  47 
Am.  Rep.  653 ;  Burke  v.  Norwich,  etc.,  R.  Co., 
34  Conn.  474. 

Dakota. —  See  Elliot  v.  Chicago,  etc.,  R.  Co., 
5  Dak.  523,  41  N.  W.  758,  3  L.  R.  A.  363, 
construing  Civ.  Code,  §  1130. 

Delaware. —  Taylor  v.  George  W.  Bush,  etc.^ 
Co.,  (1905)  61  Atl.  236;  Wheatley  v.  Phila- 
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delphia,  etc.,  R.  Co.,  I  Marv.  305,  30  Atl. 
660. 

District  of  Columbia. —  Hughson  v.  Rich- 
mond, etc.,  R.  Co.,  2  App.  Cas.  98. 

Florida. — Parrish  v.  Pensacola,  etc.,  R.  Co., 
28  Fla.  251,  9  So.  696. 

Georgia. —  Riverside  Mills  v.  Jones,  121  Ga. 
33,  48  S.  E.  700;  Evans  v.  Josephine  Mills, 
119  Ga.  448,  46  S.  E.  674;  Cedartown  Cotton 
Co.  V.  Hanson,  118  Ga.  176,  44  S.  E.  992; 
Railey  v.  Garbutt,  112  Ga.  288,  37  S.  E.  360; 
McCosker  v.  Hilton,  etc..  Lumber  Co.,  110 
Ga.  328,  35  S.  E.  369;  Kerr  v.  Crown  Cotton 
Mills,  105  Ga.  510,  31  S.  E.  166;  Barry  v. 
McGhee,  100  Ga.  759,  28  S.  E.  455;  McDonald 
V.  Eagle,  etc.,  Mfg.  Co.,  68  Ga.  839. 

Idaho. —  Larsen  v.  Le  Doux.  11  Ida.  49,  81 
Pac.  600;  Zienke  V.  Northern  Pac.  R.  Co..  8 
Ida.  54,  66  Pac.  828. 

Illinois. —  Chicago  Terminal  Transfer  R. 
Co.  V.  Schiavone,  216  111.  275,  74  N.  E.  1048 
[reversing  116  111.  App.  335];  Chicago,  etc., 
R.  Co.  V.  Bell,  209  111.  25,  70  N.  E.  754; 
Metropolitan  West  Side  El.  R.  Co.  v.  Fortin, 
203  111.  454,  67  N.  E.  977;  Frost  Mfg.  Co. 
V.  Smith,  197  111.  253,  64  N.  E.  305  [affirm- 
ing 98  111,  App.  308];  Illinois  Steel  Co.  v. 
Bauman,  178  111.  351,  53  N.  E.  107,  69  Am. 
St.  Rep.  316  [affirming  78  111.  App.  73]; 
Stafford  v.  Chicago,  etc.,  R.  Co.,  114  111.  244, 
2  N.  E.  185;  Chicago,  etc.,  R.  Co.  v.  Gearv, 
110  111.  383;  Illinois  Cent.  R.  Co.  v.  Cox,  21 
111.  20,  71  Am.  Dec.  298;  Honner  v.  Illinois 
Cent.  R.  Co.,  15  111.  550;  Illinois  Steel  Co.  v. 
Rolewicz,  113  111.  App.  312;  Mott  v.  Chicago, 
etc..  El.  R.  Co.,  102  111.  App.  412;  Chicago, 
etc..  R.  Co.  V.  Thompson,  99  111.  App.  277; 
McAlonan  v.  McArthur  Bros.  Co.,  96  111.  App. 
13;  Chicago,  etc.,  R.  Co.  v.  Stallings,  90  111. 
App.  609;  Swift  V.  Mclnerny,  90  111.  App. 
294;  Chicago,  etc.,  R.  Co.  v.  Myers,  83  111. 
App.  469;  Klees  v.  Chicago,  etc.,  R.  Co..  68 
111.  App.  244;  Fitzgerald  v.  Honkomp,  44  111. 
App.  365;  Chicago,  etc.,  R.  Co.  v.  Clark,  2 
111.  App.  596. 

Indiana. —  Dill  v.  Marmon,  164  Ind.  507.  73 
N.  E.  67,  69  L.  R.  A.  163;  Southern  Indiana 
R.  Co.  V.  Harrell,  161  Ind.  689,  68  N.  E.  262, 
63  L.  R.  A.  460  [reversing  (App.  1903)  66 
N.  E.  1016] ;  Evansville,  etc.,  R.  Co.  v.  Tohill, 
143  Ind.  49,  41  N.  E.  709,  42  N.  E.  352; 
Evansville,  etc.,  R.  Co.  v.  Henderson,  134  Ind. 
636,  33  N.  E.  1021;  Tavlor  v.  Evansville,  etc., 
R.  Co.,  121  Ind.  124,  22"  N.  E.  876,  16  Am.  St. 
Rep.  372,  6  L.  R.  A.  584;  Pittsbursrh,  etc.,  R. 
Co.  V.  Adams,  105  Ind.  151,  5  N.  E.  187;  Cap- 
per V.  Louisville,  etc.,  R.  Co.,  103  Ind.  305, 
2  N.  E.  749;  Bogard  v.  Louisville,  etc.,  R. 
Co.,  100  Ind.  491;  Pittsburgh,  etc.,  R.  Co.  v. 
Ruby,  38  Ind.  294,  10  Am.  Rep.  Ill;  Colum- 
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This  doctrine  and  tiie  various  reasons  which  have  been  assigned  for  it  lias  been 


bus,  etc.,  R.  Co.  v.  Arnold,  31  Ind.  174,  99 
/'HI.  Dec.  615;  Ohio,  etc.^  R.  Co.  Ham- 
mersley,  28  Ind.  371;  Slattery  v.  Toledo,  etc., 
R.  Co.,'  23  Ind.  81;  Thayer  t;.  bt.  Louis,  etc., 
R.  Co.,  22  Ind.  20,  85  Am.  Dec.  409;  Ohio, 
etc.,  R.  Co.  f.  Tindall,  13  Ind.  366,  74  Am. 
Dec.  259  ;  Madison,  etc.,  R.  Co.  v.  Bacon,  6 
Ind.  205;  Salem  Stone,  etc.,  Co.  v.  Chastain, 
9  Ind.  App.  453,  36  N.  E.  910. 

Iowa. —  Collingwood  v.  Illinois,  etc..  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283;  Miniter  v. 
Chicago,  etc.,  R.  Co.,  122  Iowa  46,  98  N.  W. 
1108;  Fosburg  v.  Phillips  Fuel  Co.,  93  Iowa 
54,  61  N.  W.  400;  Sullivan  'c.  Mississippi, 
etc.,  R.  Co.,  11  Iowa  421. 

Kansas. —  Donnelly  v.  Cudahy  Packing  Co., 
68  Kan.  653,  75  Pac.  1017;  Atchison,  etc.,  R. 
Co.  V.  Moore,  29  Kan.  632. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Foard,  104  Ky.  456,  47  S.  W.  342,  20  Ky.  L. 
Rep.  646;  Ft.  Hill  Stone  Co.  v.  Orm,  84  Ky. 
183;  Illinois  Cent.  R.  Co.  v.  Elliott,  82  S.  W. 
374,  26  Ky.  L.  Rep.  669;  Illinois  Cent.  R. 
Co.  V.  Stewart,  63  S.  W.  596,  23  Ky.  L.  Rep. 
637 ;  Potter  v.  Louisville,  etc.,  R.  Co.,  50  S.  W. 
1,  20  Ky.  L.  Rep.  1842. 

Louisiana. —  Stucke  v.  Orleans  R.  Co.,  50 
La.  Ann.  172,  23  So.  342;  Satterly  v.  Mor- 
gan, 35  La.  Ann.  1166;  Poirier  v.  Carroll,  35 
La.  Ann.  699. 

Maine. —  Pellerin  v.  International  Paper 
Co.,  96  Me.  388,  52  Atl.  842;  Stewart  v.  In- 
ternational Paper  Co.,  96  Me.  30,  51  Atl. 
237;  Small  v.  Allington,  etc.,  Mfg.  Co.,  94 
Me.  551,  48  xVtl.  177;  Rounds  v.  Carter,  94 
Me.  535,  48  Atl.  175;  Demers  v.  Deering,  93 
Me.  272,  44  Atl.  922;  Cowan  v.  Umbagog 
Pulp  Co.,  91  Me.  20,  39  Atl.  340;  Carle  v. 
Bangor,  etc.,  Canal,  etc.,  Co.,  43  Me.  269. 

Maryland. —  Maryland  Clay  Co.  v.  Good- 
no  w,  95  Md.  330,  51  Atl.  292,  53  Atl.  427; 
Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438, 
5  Atl.  338;  Cumberland  Coal,  etc.,  Co.  v. 
Scally,  27  Md.  589;  O'Connell  v.  Baltimore, 
etc.,  R.  Co.,  20  Md.  212,  83  Am.  Dec.  549. 

Massachusetts. —  Higgins  v.  Higgins,  188 
Mass.  113,  74  N.  E.  471;  McRea  v.  Hood 
Rubber  Co.,  187  Mass.  326,  72  N.  E.  1015; 
Palmer  v.  Coyle,  187  Mass.  136,  72  N.  E.  844; 
Beatty  v.  Weed,  186  Mass.  99,  70  N.  E.  1008; 
Morrison  v.  Whittier  Mach.  Co.,  184  Mass. 
39,  67  N.  E.  646;  Ahern  v.  Hildreth,  183 
Mass.  296,  67  N.  E.  328;  Fay  v.  Wilmarth, 
183  Mass.  71,  66  N.  E.  410;  Nordquist  v. 
Fuller,  182  Mass.  411,  65  N.  E.  834;  Regan  v. 
Lombard,  181  Mass.  329,  63  N.  E.  895; 
Healey  v.  Geo.  F.  Blake  Mfg.  Co.,  180  Mass. 
270,  62  N.  E.  270;  La  Belle  v.  Montague, 
174  Mass.  453,  54  K  E.  859;  Gorman  v. 
Woodbury,  173  Mass.  180,  53  N.  E.  373; 
Murch  V.  Wilson,  168  Mass.  408,  47  N.  E. 
Ill;  King  V.  Boston,  etc.,  R.  Corp.,  9  Cush. 
112;  Albro  v.  Agawam  Canal  Co.,  6  Cush.  75; 
Farwell  r.  Boston,  etc.,  R.  Corp.,  4  Mete.  49, 
38  Am.  Dec.  336. 

Michigan. —  Lenderink  v.  Rockford.  135 
Mich.  531,  98  N.  W.  4;  Erickson  v.  Victoria 
Copper  Min.  Co.,  130  Mich.  476,  90  N.  W. 


291;  Middaugh  v.  Mitchell,  120  Mich.  581,  79 
N.  W.  806;  Quincy  Min.  Co.  v.  Kitts,  42 
Mich.  34,  3  N.  W.  240;  Michigan  Cent.  R. 
Co.  V.  Dolan,  32  Mich.  510;  Michigan  Cent. 
R.  Co.  V.  Leahey,  10  Mich.  193. 

Minnesota. —  Boyer  v.  Eastern  R.  Co.,  87 
Minn.  367,  92  N.  W.  320;  O'Niel  v.  Great 
Northern  R.  Co.,  80  Minn.  27,  82  N.  W.  1086, 
51  L.  R.  A.  532;  Friedrich  v.  St.  Paul,  68 
Minn.  402,  71  N.  W.  387;  roster  v.  Minne- 
sota Cent.  R.  Co.,  14  Minn.  360. 

Mississippi. —  Farquhar  v.  Alabama,  etc., 
R.  Co.,  78  Miss.  193,  28  So.  850;  Memphis, 
etc.,  R.  Co.  V.  Thomas,  51  Miss.  u37 ;  Howd  v. 
Mississippi  Cent.  R.  Co.,  50  Miss.  178. 

Missouri. —  Fogarty  f.  St.  Louis  Transfer 
Co.,  180  Mo.  490,  79  S.  W.  664;  Hawk  v. 
McLeod  Lumber  Co.,  166  Mo.  121,  65  S.  W. 
1022;  Schaub  v.  Hannibal,  etc.,  R.  Co.,  106 
Mo.  74,  16  S.  W.  924;  Renfro  v.  Chicago,  etc., 
R.  Co.,  86  Mo.  302;  Brothers  v.  Cartter,  52 
Mo.  372,  14  Am.  Rep.  424;  McDermott  V. 
Pacific  R.  Co.,  30  Mo.  115;  Herbert  v.  Wig- 
gins Ferry  Co.,  107  Mo.  App.  287,  80  S.  W. 
978;  Godfrey  t'.  St.  Louis  Transit  Co.,  107 
Mo.  App.  193,  81  S.  W.  1230. 

Montana. —  Hastings  v.  Montana  Union  R. 
Co.,  18  Mont.  493,  46  Pac.  264. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Sulli- 
van, 27  Nebr.  673,  43  N.  W.  415. 

Neiv  Hampshire. —  Manning  v.  Manchester 
Mills,  70  N.  H.  582,  49  Atl.  91;  Lebarge  v. 
Berlin  Mills  Co.,  68  N.  H.  373,  44  Atl.  533; 
Nash  V.  Nashua  Iron,  etc.,  Co.,  62  N.  H.  406 ; 
Fifield  V.  Northern  R.  Co.,  42  N.  H.  225. 

New  Jersey. —  McDonald  v.  Standard  Oil 
Co.,  69  N.  J.  L.  445,  55  Atl.  289;  Norman  v. 
Middlesex,  etc..  Traction  Co.,  68  N.  J.  L.  728, 
54  Atl.  835;  Sofield  v.  Guggenheim  Smelting 
Co.,  64  N.  J.  L.  005,  46  Atl.  711,  50  L.  R.  A. 
417;  Levene  v.  Standard  Oil  Co.,  64  N.  J.  L. 
63,  44  Atl.  847;  Olsen  v.  Nixon,  61  N.  J.  L. 
671,  40  Atl.  694;  Campbell  v.  New  Jersey 
Dry  Dock,  etc.,  Co..  61  N.  J.  L.  b82,  39  Atl. 
658;  Maher  v.  Thropp,  59  N.  J.  L.  186,  35 
Atl.  1057. 

NeiD  Mexico. —  Lutz  v.  Atlantic,  etc.,  R. 
Co.,  6  N.  M.  490,  30  Pac.  912,  16  L.  R.  A. 
819. 

Neic  York. —  Rosa  v.  Volkening,  173  N.  Y. 
590,  65  N.  E.  1122  [affirming  64  N.  Y.  App. 
Div.  426,  72  N.  Y.  Suppl.  236] ;  Hutchinson  v. 
Parker,  169  N.  Y.  579.  61  N.  E.  1130  [af- 
firming 39  N.  Y.  App.  Div.  133,  57  N.  Y. 
Suppl.  168,  58  N.  Y.  Suppl.  190] ;  Quigley  v. 
Levering,  167  N.  Y.  58,  60  N.  E.  276,  54 
L.  R.  A.  62  [affirming  50  N.  Y.  App.  Div. 
354,  63  N.  Y.  Suppl.  1059]  ;  Capasso  v.  Wool- 
folk,  163  N.  Y.  472,  57  N.  E.  760  [reversing 
25  N.  Y.  App.  Div.  234,  49  N.  Y.  Suppl.  409] ; 
Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep. 
521;  Russell  v.  Hudson  River  R.  Co.,  17  N.  Y. 
134  [reversing  5  Duer  39]  :  Zilver  v.  Robert 
Graves  Co.,  106  N.  Y.  App.  Div.  582,  94  N.  Y. 
Suppl.  714;  Earle  v.  Clyde  Steamship  Co.,  103 
N.  Y.  App.  Div.  21,  92  N.  Y.  Sur>pl.  839  [re- 
versing 43  Misc.  535,  89  N.  Y.  Suppl.  500] ; 
Dooling  V.  Deutscher  Verein,  97  N.  Y.  App. 
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asserted  and  sustained  in  the  courts  of  America  and  in  those  of  England  and 


Div.  39,  89  N.  Y.  Suppl.  580;  Austin  v.  Fisher 
Tanning  Co.,  96  N.  Y.  App.  Div.  550,  89  N.  Y. 
Suppl.  137;  Koszlowski  v.  American  Locomo- 
tive Co.,  96  N.  Y.  App.  Div.  40,  89  N.  Y. 
Suppl.  55;  White  v.  Lewiston,  etc.,  R.  Co., 
94  N.  Y.  App.  Div.  4,  87  N.  Y.  Suppl.  901; 
Peet  V.  H.  Remington,  etc.,  Pulp,  etc.,  Co., 
86  N.  Y.  App.  Div.  101,  83  N.  Y.  Suppl.  524; 
Koehler  v.  New  York  Steam  Co.,  84  N.  Y. 
App.  Div.  221,  82  N.  Y.  Suppl.  588;  Ward  v. 
Naughton,  74  N.  Y.  App.  Div.  68,  77  N.  Y. 
Suppl.  344;  Mulligan  v.  Ballon,  73  N.  Y.  App. 
Div.  486,  77  N.  Y.  Suppl.  214;  O'Sullivan  v. 
Flynn,  67  N.  Y.  App.  Div.  516,  73  N.  Y. 
Suppl.  1108;  Rosa  v.  Volkening,  64  N.  Y. 
App.  Div.  426,  72  N.  Y.  Suppl.  236;  Hale  v. 
Wayside  Knitting  Co.,  59  N.  Y.  App.  Div. 
395,  69  N.  Y.  Suppl.  404;  Schott  v.  Onon- 
daga County  Sav.  Bank,  49  N.  Y.  App.  Div. 
503,  63  N.  Y.  Suppl.  631;  Keegan  v.  New 
York  Cent.,  etc.,  R.  Co.,  45  N.  Y.  App.  Div. 
629,  64  N.  Y.  Suppl.  595;  Hutchinson  v. 
Parker,  39  N.  Y.  App.  Div.  133,  57  N.  Y. 
Suppl.  168,  58  N.  Y.  Suppl.  190;  Bell  v.  Con- 
solidated Gas,  etc.,  Co.,  36  N.  Y.  App.  Div. 
242,  56  N.  Y.  Suppl.  780;  Bruen  v.  Uhlmann, 
30  N.  Y.  App.  Div.  453,  51  N.  Y.  Suppl.  958; 
Bailey  v.  Delaware,  etc.,  Canal  Co.,  27  N.  Y. 
App.  Div.  305,  50  N.  Y.  Suppl.  87;  Sheridan 
V.  Long  Island  R.  Co.,  27  N.  Y.  App.  Div.  10, 
50  N.  Y.  Suppl.  215;  Niles  v.  New  York  Cent., 
etc.,  R.  Co.,  14  N.  Y.  Ajjp.  Div.  58,  43  N.  Y. 
Suppl.  751;  Sherman  v.  Rochester,  etc.,  R. 
Co.,  15  Barb.  574  \p.ffirmed  in  17  N.  Y.  153]  ; 
Coon  T.  Syracuse,  etc.,  R.  Co.,  6  Barb.  231; 
Anderson  x>.  New  Jersey  Steamboat  Co.,  7 
Rob.  611;  Karl  i;.  Maillard,  3  Bosw.  591; 
Brennan  v.  Gordon,  14  Daly  47,  3  N.  Y.  St. 
604;  Karch  v.  Kipp,  90  N.  Y.  Suppl.  404; 
Burns  x>.  Staten  Island  Rapid  Transit  R.  Co., 
10  N.  Y.  St.  352;  Pickett  v.  Atlas  Steamship 
Co.,  1  N.  Y.  City  Ct.  Suppl.  48. 

'North  Carolina. —  Wright  v.  Southern  R. 
Co.,  128  N.  C.  77.  38  S.  E.  283;  Hobbs  v, 
Atlantic,  etc.,  R.  Co.,  107  N.  C.  1,  12  S.  E. 
124,  9  L,  R.  A.  838;  Hardy  v.  Carolina  Cent. 
R.  Co.,  76  N.  C.  5;  Ponton  v.  Wilmington, 
etc.,  R.  Co.,  51  N.  C.  245. 

North  Dakota. —  Ell  v.  Northern  Pac.  R. 
Co.,  1  N.  D.  336,  48  N.  W.  222,  26  Am.  St. 
Rep.  621,  12  L.  R.  A.  97. 

Ohio. —  Kelly  Island  Lime,  etc.,  Co.  v. 
Pachuta,  69  Ohio  St.  462,  69  N.  E.  988,  100 
Am.  St.  Rep.  706;  Whaalan  v.  Mad  River, 
etc.,  R.  Co.,  8  Ohio  St.  249;  Mad  River,  etc., 
R.  Co.  V.  Barber,  5  Ohio  St.  541,  67  Am.  Dec. 
312;  Cincinnati,  etc.,  R.  Co.  v.  Thompson,  21 
Ohio  Cir.  Ct.  778,  12  Ohio  Cir.  Dec.  326. 

Oklahoma. —  Chaddick  v.  Lindsay,  5  Okla. 
616,  49  Pac.  940. 

Oregon. —  Johnson  v.  Portland  Stone  Co., 
40  Oreg.  436,  67  Pac.  1013,  68  Pac.  425; 
Knahtla  v.  Oregon  Short-Line,  etc.,  R.  Co., 
21  Oreg.  136,  27  Pac.  91. 

Pennsylvania. —  Benignia  v.  Pennsvlvania 
R.  Co.,  197  Pa.  St.  384,  47  Atl.  359;  Duncan 
V.  A.  &  P.  Roberts  Co.,  194  Pa.  St.  563,  45 
Atl.  330;  Reusch  v.  Groetzinger,  192  Pa.  St. 
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74,  43  Atl.  398;  Snodgrass  v.  Carnegie  Steel 
Co.,  173  Pa.  St.  228,  33  Atl.  1104;  Bradbury 
V.  Kingston  Coal  Co.,  157  Pa.  St.  231,  27 
Atl.  400;  Anderson  v.  Oliver,  138  Pa.  St. 
156,  20  Atl.  981;  Lewis  v.  Seifert,  116  Pa.  St. 
628,  11  Atl.  514,  2  Am.  St.  Rep.  631;  Read-  ' 
ing  Iron  Works  v.  Devine,  109  Pa.  St.  246; 
Weger  v.  Pennsylvania  R.  Co.,  55  Pa.  St.  460; 
Ryan  v.  Cumberland  Valley  R.  Co.,  23  Pa.  St. 
384;  Cole  V.  Northern  Cent.  R.  Co.,  12  Pa. 
Co.  Ct.  573;  Strange  v.  McCormick,  1  Phila. 
156;  Mitchell  v.  Pennsylvania  R.  Co.,  1  Am. 
L.  Reg.  717. 

Rhode  Island. —  Venbuvr  v.  Lafayette 
Worsted  Mills,  27  R.  I.  89,  60  Atl.  770;  Burke 
V.  National  India  Rubber  Co.,  21  R.  I.  446, 
44  Atl.  307;  Hanna  v.  Granger,  18  R.  I.  507, 
28  Atl.  659. 

South  Carolina. —  Hyland  v.  Southern  Bell 
Tel.,  etc.,  Co.,  70  S.  C.  315,  49  S.  E.  879; 
Rosemand  v.  Southern  R.  Co.,  60  S.  C.  91,  44 
S.  E.  574;  Hicks  v.  Southern  R.  Co.,  (1901)/  j 
38  S.  E.  725,  38  S.  E.  806;  Murray  v.  South  | 
Carolina  R.  Co.,  1  McMull.  385,  30  Am.  Dec.  | 
208.  ! 

South  Dakota. —  Gates  v.  Chicago,  etc.,  R. 
Co.,  4  S.  D.  433,  57  N.  W.  200. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Lahr, 
86  Tenn.  335,  6  S.  W.  663;  Nashville,  etc.', 
R.  Co.  V.  Handman,  13  Lea  423;  Nashville, 
etc.,  R.  Co.  V.  Elliott,  1  Coldw.  611,  78  Am. 
Dec.  500;  Fox  v.  Sandford,  4  Sneed  30,  67 
Am.  Dec.  587. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Arispe, 
81  Tex.  517,  17  S.  W.  47;  Price  v.  Houston 
Direct  Nav.  Co.,  46  Tex.  535 ;  International, 
etc.,  R.  Co.  V.  Roth,  2  Tex.  Unrep.  Cas.  245; 
Galveston,  etc.,  R.  Co.  v.  Perry,  (Civ.  App. 
1905)  85  S.  W.  62;  Quinn  v.  Galveston,  etc., 
R.  Co.,  (Civ.  App.  1904)  84  S.  W.  395;  Con- 
sumers' Cotton  Oil  Co.  V.  Jonte,  36  Tex.  Civ. 
App.  18,  80  S.  W.  847;  Bering  Mfg.  Co.  v. 
Femelat,  35  Tex.  Civ.  App.  36,  79  S.  W.  809; 
Wells  V.  Page,  29  Tex.  Civ.  App.  489,  68 
S.  W.  528;  Sanner  v.  Atchison,  etc.,  R.  Co., 
17  Tex.  Civ.  App.  337,  43  S.  W.  533;  Texas, 
etc.,  R.  Co.  V.  Wagner,  2  Tex.  App.  Civ.  Cas. 
§  336. 

Utah. — ^Allen  v.  Logan  City,  10  Utah  279, 
37  Pac.  496. 

Vermont. —  Garrow  v.  Miller,  72  Vt.  284, 
47  Atl.  1087;  Hard  v.  Vermont,  etc.,  R.  Co.,  ' 
32  Vt.  473. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cromer, 
101  Va.  667,  44  S.  E.  898;  W.  R.  Trigg  Co.  v. 
Lindsay,  101  Va.  193,  43  S.  E.  349;  Norfolk, 
etc..  R.  Co.  V.  Nuckols,  91  Va.  193,  21  S.  E. 
342 ;  Norfolk,  etc.,  R.  Co.  v.  Donnelly,  88  Va. 
853,  14  S.  E.  692. 

Washington. —  Metzler  v.  McKenzie,  34 
Wash.  470,  70  Pac.  114;  Ralph  v.  American 
Bridge  Co.,  30  W^ash.  500.  70  Pac.  1098; 
Hughes  V.  Oregon  Imp.  Co.,  20  Wash.  294,  55 
Pac.  119;  Say  ward  v.  Carlson,  1  Wash.  29, 
23  Pac.  830. 

West  Virginia. —  Cochran  v.  Shanahan,  51 
W.  Va.  137.  41  S.  E.  140;  Oliver  r.  Ohio 
River  R.  Co.,  42  W.  Va.  703,  20  S.  E.  444;  I 
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Canada.  The  leading  English  case  on  this  subject  was  decided  in  1837,^^  and  in 
1841  the  same  conclusion  was  reached  in  a  decision  rendered  by  the  supreme  court 
of  South  Carolina.^^  In  1842  the  rule  of  the  two  decisions  just  mentioned  was 
adopted  and  amplilied  by  the  supreme  court  of  Massachusetts,  in  an  opinion  writ- 
ten by  Chief  Justice  Shaw,  and  on  account  of  the  great  learning  and  ability 
displayed  by  the  justice  this  decision  has  taken  rank  as  the  leading  American 
decision  on  the  fellow  servant  doctrine.^^ 

2.  Basis  of  Rule.  The  most  usual  ground  assigned  for  the  fellow  servant  doc- 
trine is  that  the  negligence  of  a  fellow  servant  is  one  of  the  risks  incident  to  the 
employment  and  assumed  by  the  servant.^^  In  the  leading  American  decision  it 
was  said  :  "  We  are  not  aware  of  any  principle  which  should  except  the  perils 
arising  from  the  carelessness  and  negligence  of  those  who  are  in  the  same  employ- 
ment. These  are  perils  which  the  servant  is  as  likely  to  know,  and  against  which 
he  can  as  effectually  guard,  as  the  master.    They  are  perils  incident  to  the  service, 


Criswell  v.  Pittsburgh,  etc.,  R.  Co.,  30  W.  Va. 
798,  6  S.  E.  31. 

^Yisconsin. —  Kreider  v.  Wisconsin  River 
Paper,  etc.,  Co.,  110  Wis.  645,  86  N.  W.  662; 
Liermann  \j.  Milwaukee  Dry  Dock  Co.,  110 
Wis.  599,  86  N.  W.  182;  Adams  i-.  Snow,  106 
Wis.  152,  81  N.  W.  983;  Boelter  v.  Ross  Lum- 
ber Co.,  103  Wis.  324,  79  N.  W.  243;  Petersen 
i\  Sherry  Lumber  Co.,  90  Wis.  83,  62  N.  W. 
948;  Moseley  \j.  Chamberlain,  18  Wis.  700. 

Wyoming. —  McBride  v.  Union  Pac.  R.  Co., 
3  Wyo.  247,  21  Pac.  687. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Peterson,  162  U.  S.  346,  16  S.  Ct.  843,  40 
L.  ed.  994;  Randall  v.  Baltimore,  etc.,  R. 
Co.,  109  U.  S.  478,  3  S.  Ct.  322,  27  L.  ed. 
1003 ;  Hough  V.  Texas,  etc.,  R.  Co.,  200  U.  S. 
213,  25  L.  ed.  612  [reversing  11  Fed.  Cas. 
No.  6,221];  Union  Pac.  R.  Co.  v.  Fort,  17 
Wall.  553,  21  L.  ed.  739;  Lach  v.  Burnham, 
134  Fed.  688;  Kane  v.  Erie  R.  Co.,  133  Fed. 
681,  67  C.  C.  A.  653,  68  L.  R.  A.  788  [re- 
versing 128  Fed.  474]  ;  Maxfield  v.  Graveson, 
131  Fed.  841,  65  C.  C.  A.  595;  Carr  r. 
Shields,  125  Fed.  827;  Weeks  v.  Scharer,  111 
Fed.  330,  49  C.  C.  A.  372 ;  Beaumont  v.  North- 
ern Pac.  R.  Co.,  109  Fed.  532,  48  C.  C.  A.  529; 
Burke  v.  Anderson,  69  Fed.  814,  16  C.  C.  A. 
442 ;  Gulf,  etc.,  R.  Co.  v.  Jackson,  65  Fed.  48, 
12  C.  C.  A.  507;  Van  Wickle  v.  IManhattan 
R.  Co.,  32  Fed.  278,  23  Blatchf.  422;  The 
Islands,  28  Fed.  478;  Crew  v.  St.  Louis,  etc., 
R.  Co.,  20  Fed.  87;  Buckley  v.  Gould,  etc., 
Silver  Min.  Co.,  14  Fed.  833,  8  Sawy.  394; 
Thompson  v.  Chicago,  etc.,  R.  Co.,  14  Fed. 
564,  4  McCrary  629;  Totten  v.  Pennsylvania 
R.  Co.,  11  Fed.  564;  Jordan  r.  Wells,  13 
Fed.  Cas.  No.  7,525,  3  Woods  527;  Kielley  v. 
Belcher  Silver  Min.  Co.,  14  Fed.  Cas.  Nos. 
7,760,  7,761,  3  Sawy.  437,  500,  1  N.  Y.  Wkly. 
Dig.  349. 

England. —  Feltham  v.  England,  L.  R.  2 
Q.  B.  33,  7  B.  &  S.  676,  36  L.  J.  Q.  B.  14,  15 
Wkly.  Rep.  151;  Tarrant  v.  Webb,  18  C.  B. 
797,  25  L.  J.  C.  P.  261,  4  Wkly.  Rep.  640, 
86  E.  C.  L.  797;  Vose  v.  Lancashire,  etc.,  R. 
Co.,  2  H.  &  N.  728,  4  Jur.  N.  S.  364.  27  L.  J. 
Exch.  249,  6  Wkly.  Rep.  295;  Barton's  Hill 
Coal  Co.  v.  Reid,  4  Jur.  N.  S.  767,  3  Macq. 
H.  L.  266,  6  Wkly.  Rep.  644;  Barton's  Hill 
Coal  Co.  V.  McGuire,  3  Macq.  H.  L.  300. 


Canada. —  Wyman  v.  The  Steamship  Durat 
Castle,  6  Can.  Exch.  387;  Grant  v.  Acadia 
Coal  Co.,  34  Nova  Scotia  319;  Campbell  v. 
General  Min.  Assoc.,  1  Nova  Scotia  Dec.  415; 
Kelly  V.  Davidson,  31  Ont.  521;  Fairweather 
V.  Owen  Sound  Stone  Quarry  Co.,  26  Ont. 
604;  Plant  v.  Grand  Trunk  R.  Co.,  27  U.  C. 
Q.  B.  78. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  352. 

Rule  not  in  force  in  Quebec. —  As  the  doc- 
trine of  common  employment  does  not  pre- 
vail in  the  province  of  Quebec,  acts  or  omis- 
sions by  fellow  servants  of  the  deceased  do 
not  exonerate  employers  from  liability  for 
the  negligence  of  a  servant  which  may  have 
led  to  injury.  Asbestos,  etc.,  Co.  v.  Durand, 
30  Can  Sup.  Ct.  285 ;  Reg.  v.  Grenier,  30  Can. 
Sup.  Ct.  42 ;  Reg.  v.  Filion,  24  Can.  Sup.  Ct. 
482. 

Doctrine  not  in  force  in  Mexico  see  Mexi- 
can Cent.  R.  Co.  Sprague,  114  Fed.  544, 
52  C.  C.  A.  318;  Mexican  Cent.  R.  Co.  v. 
Knox,  114  Fed.  73,  52  C.  C.  A.  21. 

30.  Priestley  v.  Fowler,  1  Jur.  987,  7  L.  J. 
Exch.  42,  M.  &  H.  305,  3  M.  &  W.  1. 

31.  Murray  v.  South  Carolina  R.  Co.,  1 
McMull.  (S.  C.)  385,  36  Am.  Dec.  268. 

32.  Farwell  v.  Boston,  etc.,  R.  Corp.,  4 
Mete.  (Mass.)  49,  38  Am.  Dec.  339. 

33.  Alabama. — Buckalew  v.  Tennessee  Coal, 
etc.,  R.  Co.,  112  Ala.  164,  20  So.  606. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Trip- 
lett,  54  Ark.  289,  15  S.  W.  831,  16  S.  W. 
266,  11  L.  R.  A.  773;  St.  Louis,  etc.,  R.  Co. 
V.  Rice,  51  Ark.  467,  11  S.  W.  699,  4  L.  R.  A. 
173. 

California. —  Yeomans  v.  Contra  Costa 
Steam  Nav.  Co.,  44  Cal.  71. 

Connecticut. — Wilson  v.  Willimantic  Linen 
Co.,  50  Conn.  433,  47  Am.  Rep.  653. 

Georgia. —  McDonald  v.  Eagle,  etc.,  Mfg. 
Co.,  68  Ga.  839;  Shields  v.  Yonge,  15  Ga. 
349,  60  Am.  Dec.  698. 

Illinois. —  Illinois  Cent.  R.  Co.  V.  Cox,  21 
111.  20,  71  Am.  Dec.  298;  World's  Columbian 
Exposition  v.  Bell,  76  111.  App.  591;  Fitz- 
gerald V.  Honkomp,  44  111.  App.  365 ;  Chicago, 
etc.,  R.  Co.  V.  Clark,  2  111.  App.  596. 

Indiana. —  Dill  v.  Marmon,  164  Ind.  507, 
73  N.  E.  67,  68  N.  E.  262,  69  L.  R.  A.  163  i 


[IV,  G,  2] 


1280    [26  Cyc] 


MASTER  AND  SEE  VANT 


and  wliicli  can  be  as  distinctly  foreseen  and  provided  for  in  tlie  rate  of  compensa- 
tion as  any  others."  So  public  policy  is  frequently  asserted  as  the  true  basis  of 
the  fellow  servant  doctrine,  and  is  founded  upon  the  theory  that  it  is  calculated 
to  make  servants  in  a  common  employment  watchful  of  each  other,  and  thereby 
to  promote  cai-efulness  in  the  performance  of  their  duties.^^  The  safety  and  wel- 
fare of  the  public  therefore  demand  the  establishment  of  the  non-liability  prin- 
ciple on  the  part  of  the  employer  in  such  cases ;  while,  when  establishedj^it  can 
work  no  injury  to  the  servant,  because  his  entering  upon  the  service  is  voluntary, 
is  with  a  knowledge  of  its  hazards,  and  with  a  power  and  right  to  demand  such 


^ouUiern  Indiana  R.  Co.  v.  Harrell,  161  Ind. 
689,  68  N.  E.  262,  63  L.  R.  A.  460  [reversing 
(App.  1903)  66  N.  E.  1016];  Pittsburgh, 
etc.,  K.  Co.  V.  Adams,  105  Ind.  151,  5  N.  E. 
187;  Columbus,  etc.,  R.  Co.  v.  Arnold,  31 
Ind.  174,  99  Am.  Dec.  615. 

Iowa. —  Collingwood  v.  Illinois,  etc..  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283. 

Kansas. —  Donnelly  v.  Cudahy  Packing  Co., 
68  Kan.  653,  75  Pac.  1017;  Atchison,  etc., 
R.  Co.  V.  Moore,  29  Kan.  632. 

Kentucky. —  Volz  v.  Chesapeake,  etc.,  R. 
Co.,  95  Ky.  188,  24  S.  W.  119,  15  Ky.  L. 
Rep.  727. 

Louisiana. —  Stucke  v.  Orleans  R.  Co.,  50 
La.  Ann.  172,  23  So.  342. 

Maine. —  Stewart  v.  International  Paper 
Co.,  96  Me.  30,  51  Atl.  237;  Rounds  v.  Carter, 
94  Me.  535,  48  Atl.  175. 

Maryland. — •  Cumberland  Coal,  etc.,  Co.  v. 
Scally,  27  Md.  589;  O'Connell  v.  Baltimore, 
etc.,  R.  Co.,  20  Md.  212,  83  Am.  Dec.  549. 

Massachusetts. —  Murch  v.  Wilson,  168 
Mass.  408,  47  N.  E.  Ill;  Powers  v.  Fall 
River,  168  Mass.  60,  46  N.  E.  408;  Holden 
V.  Fitchburg  R.  Co.,  129  Mass.  268,  37  Am. 
Rep.  343;  Albro  v.  Agawam  Canal  Co.,  6 
Cush.  75;  Farwell  v.  Boston,  etc.,  R.  Corp., 
4  Mete.  49,  38  Am.  Dec.  339,  in  which  public 
policy  was  also  recognized. 

Michigan.— (^umcj  Min.  Co.  v.  Kitts,  42 
Mich.  34,  3  N.  W.  240;  Michigan  Cent.  R. 
Co.  V.  Dolan,  32  jMich.  510. 

Minnesota. —  Boyer  v.  Eastern  R.  Co.,  87 
Minn.  367,  92  N.  W.  326;  O'Niel  v.  Great 
Northern  R.  Co.,  80  Minn.  27,  82  N.  W.  1086, 
51  L.  R.  A.  532;  Foster  v.  Minnesota  Cent. 
R.  Co.,  14  Minn.  360. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hughes,  49  Miss.  258. 

Missouri. — Schaub  v.  Hannibal,  etc.,  R,  Co., 
106  Mo.  74,  16  S.  W.  924;  Renfro  v.  Chicago, 
etc.,  R.  Co.,  86  Mo.  302. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Erick- 
son,  41  Nebr.  1,  59  N.  W.  347,  29  L.  R.  A. 
137,  in  which  public  policy  was  also  recog- 
nized as  a  reason. 

New  Hampshire. —  Nash  v.  Nashua  Iron, 
etc..  Co.,  62  N.  li.  406 ;  Fifield  v.  Northern 
R.  Co.,  42  N.  H.  225. 

Ncic  Jersey. —  Collyer  v.  Pennsylvania  R. 
Co.,  49  N.  J.  L.  59,  6  Atl.  437. 

New  Yor/c— Murplw  v.  Boston,  etc.,  R. 
Co.,  88  N.  Y.  146,  42  Am.  Rep.  240;  Crispin 
V.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521; 
Russell  V.  Hudson  River  R.  Co.,  17  N.  Y. 
134  [reversing  5  Duer  39]. 

North  Carolina. —  Hobbs  v.  Atlantic,  etc., 

[IV,  G.  2] 


R.  Co.,  107  N.  C.  1,  12  S.  E.  124,  9  L.  R.  A. 
838. 

Oregon. —  Johnson  v.  Portland  Stone  Co., 
40  Oreg.  436,  67  Pac.  1013,  68  Pac.  425; 
Knahtla  v.  Oregon  Short-Line,  etc.,  R.  Co., 
21  Oreg.  136,  27  Pac.  91;  Weeklund  v. 
Southern  Oregon  Co.,  20  Oreg.  591,  27  Pac. 
260. 

Pennsylvania. —  Benignia  v.  Pennsylvania 
R.  Co.,  197  Pa.  St.  384,  47  Atl.  359;  Brad- 
bury V.  Kingston  Coal  Co.,  157  Pa.  St.  231, 
27  Atl.  400;  Lewis  v.  Seifert,  116  Pa.  St. 
628,  11  Atl.  514,  2  Am.  St.  Rep.  631. 

Rhode  Island. —  Hanna  v.  Granger,  18  R.  I. 
507,  28  Atl.  659;  Brodeur  v.  Valley  Falls 
Co.,  16  R.  I.  448,  17  Atl.  54. 

South  Carolina. —  Rosemand  V.  Southern  R, 
Co.,  66  S.  C.  91,  44  S.  E.  574;  Hicks  v. 
Southern  R.  Co.,  (1901)  38  S.  E.  725;  Mur- 
ray t\  South  Carolina  R.  Co.,  1  McMull.  385, 
36  Am.  Dec.  268. 

Tennessee. — Louisville,  etc.,  R.  Co.  v.  Lahr, 
86  Tenn.  335,  6  S.  W.  663;  Nashville,  etc., 
R.  Co.  V.  Handman,  13  Lea  423;  Nashville, 
etc.,  R.  Co.  V.  Carroll,  6  Heisk.  347. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Nuckols, 
91  Va.  193,  21  S.  E.  342. 

West,  Virginia. —  Oliver  v.  Ohio  River  R. 
Co.,  42  W.  Va.  703,  26  S.  E.  444. 

Wisconsin. —  Wiskie  v.  Montello  Granite 
Co.,  Ill  Wis.  443,  87  N.  W.  461,  87  Am. 
St.  Rep.  885. 

United  States. —  Union  Pac.  R.  Co.  v.  Fort, 
17  Wall.  553,  21  L.  ed.  739;  Weeks  v. 
Scharer,  111  Fed.  330,  49  C.  C.  A.  372; 
Burke  v.  Anderson,  69  Fed.  814,  16  C.  C.  A. 
442;  Van  Wickle  v.  Manhattan  R.  Co.,  32 
Fed.  278,  23  Blatchf.  422;  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  14  Fed.  564,  4  McCrary 
629;  Totten  v.  Pennsylvania  R.  Co.,  11  Fed. 
564;  Kielley  v.  Belcher  Silver  Min.  Co.,  14 
Fed.  Cas.  No.  7,760,  3  Sawy.  437. 

England. —  Lovell  v.  Howell,  1  C.  P.  D. 
161,  45  L.  J.  C.  P.  387,  34  L.  T.  Rep.  N.  S. 
183,  24  Wkly.  Rep.  672. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  567. 

Assumption  of  risk  generally  see  supra, 
IV,  E. 

34.  Farwell  v.  Boston,  etc.,  R.  Corp.,  4 

Mete.  (Mass.)  49,  57,  38  Am.  Dec.  339. 

35.  Connecticut. —  Burke  v.  Norwich,  etc., 
R.  Co.,  34  Conn.  474,  480,  where,  however, 
it  is  said :  "  It  is  by  no  means  certain  that 
the  public  interest  would  not  be  best  sub- 
served by  holding  the  superior,  with  his 
higher  intelligence,  his  surer  means  of  in- 
formation, and  his  power  of  selecting,  direct- 
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wages  as  lie  shall  deem  compensatory.^^  If  this  is  to  be  taken  as  the  true  ground 
it  would  seem  that  the  rule  should  be  confined  to  those  servants  whose  duties 
bring  them  into  such  juxtaposition  that  one  would  be  enabled  to  observe  the  neg- 
ligence of  his  fellows,  and  this  limitation  is  recognized  in  some  cases.^^ 


ing,  and  discharging  subordinates,  to  the 
strictest  accountability  for  their  misconduct 
in  his  service,  whoever  may  be  the  sufferer 
from  it." 

Indiana. —  New  Pittsburgh  Coal,  etc.,  Co. 
V.  Peterson,  136  Ind.  398,  35  N.  E.  7,  43  Am. 
St.  Kep.  327;  Madison,  etc.,  Pv.  Co.  v.  Bacon, 

6  Ind.  205. 

loica. —  Sullivan  v.  Mississippi,  etc.,  E,.  Co., 
11  Iowa  421. 

Massachusetts. —  Rogers  v.  Lvidlow  Mfg. 
Co.,  144  Mass.  198,  11  N.  E.  77,  59  Am.  Rep. 
68;  Farwell  v.  Boston,  etc.,  R.  Corp.,  4  Mete. 
49,  38  Am.  Dec.  339. 

Missouri. —  McDermott  v.  Pacific  R.  Co., 

30  Mo.  115. 

■Veic  Jersey. —  Harrison  v.  Central  R.  Co., 

31  N.  J.  L.  293. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v. 
Lahr,  86  Tenn.  335,  6  S.  W.  663. 

Texas. —  St.  Louis,  etc.,  R.  Co.  V.  Welch, 
72  Tex.  298,  10  S.  W.  529,  2  L.  R.  A.  839. 

United  States. —  Union  Pac.  R.  Co.  v.  Fort, 
17  Wall.  553,  21  L.  ed.  739. 

England. —  Priestley  v.  Fowler,  1  Jur.  987, 

7  L.  J.  Exch,  42,  M.  &  H.  305,  3  M.  &  W.  1. 
The  rule  had  its  origin  in  the  idea  that  the 

employee  has  the  means  of  knowing  just  as 
well  as  the  employer  all  the  ordinary  risks 
incident  to  the  service  in  which  he  is  about 
to  engage,  and  that  these,  including  the  perils 
that  might  arise  from  the  negligence  of 
other  servants  in  the  same  business,  enter 
into  the  contemplation  of  the  parties  m 
making  the  contract;  on  account  of  which, 
the  law  implies,  the  servant  or  employee  has 
insisted  upon  a  rate  of  compensation  which 
would  indemnify  him  for  the  hazards  of  the 
employment.  And  again  the  law  supposes 
that  the  relation  which  the  several  employ- 
ees? sustain  to  each  other,  and  the  business 
in  which  they  are  engaged,  would  enable 
them  better  to  guard  against  such  risks  and 
accidents  than  could  the  employer.  Besides 
the  moral  effect  of  devolving  these  risks  upon 
the  employees  themselves  would  be  to  in- 
duce a  greater  degree  of  caution,  prudence, 
and  fidelity  than  would  in  all  probability  be 
otherwise  exercised  by  them.  Sullivan  v. 
Mississippi,  etc.,  R.  Co.,  11  Iowa  421. 

The  rule  rests  not  only  upon  the  implied 
agreement  to  assume  all  the  risks  conse- 
quent upon  the  negligence  of  fellow  servants, 
but,  in  the  case  of  railway  employees  par- 
ticularly, it  is  supported  by  considerations  of 
a  just  and  true  public  policy.  The  safety 
of  the  traveling  public  is  largely  dependent 
upon  the  care  and  skill  with  which  railway 
employees  discharge  their  responsible  and 
perilous  duties.  The  fact  that  such  fellow 
servants  must,  as  between  themselves  and  the 
company,  take  upon  themselves  the  results 
of  the  carelessness  and  negligence  of  a  fel- 
low servant,  tends  to  quicken  the  zeal  and 
[81] 


arouse  the  activities  of  each  employee  against 
such  negligence.  Louisville,  etc.,  R.  Co.  v. 
Lahr,  86  Tenn.  335,  6  S.  W.  663. 

As  to  strangers,  upon  principles  of  public 
policy,  the  rule  treats  a  master  as  guilty 
for  tJie  negligence  of  his  servant,  but  public 
policy  does  not  demand  that  he  should  be  so 
treated  as  to  his  own  servants,  who  have 
the  option  to  examine  their  surroundings  in 
their  service,  and  to  receive  pay  according 
to  the  risk  they  incur.  They  may  sue  a 
fellow  servant  for  his  negligence,  but  to  make 
the  master  liable  for  it,  unless  that  servant 
is  taking  the  place  of  the  master,  is  con- 
trary to  reason  and  justice.  Hanna  v. 
Granger,  18  R.  I.  507,  28  Atl.  659. 

36.  Madison,  etc.,  R.  Co.  v.  Bacon,  6  Ind. 
205;  Sullivan  v.  Mississippi,  etc.,  R.  Co.,  11 
Iowa  421;  Farwell  v.  Boston,  etc.,  R.  Corp., 
4  Mete.  (Mass.)  49,  38  Am.  Dec.  339; 
Hanna  v.  Granger,  18  R.  1.  507,  28  Atl.  659. 

37.  Where  servants  of  the  same  master 
are  directly  cooperating  with  each  other  in 
a  particular  business  at  the  time  of  the  in- 
jury, or  are  by  their  usual  duties  brought 
into  habitual  consociation,  it  may  well  be 
supposed  that  they  have  the  power  of  in- 
fluencing each  other  to  the  exercise  of  con- 
stant caution  in  the  master's  work  (by  their 
exam.ple,  advice,  and  encouragement  and  by 
reporting  delinquencies  to  the  master)  in  as 
great,  and  in  most  cases  in  a  greater,  degree 
than  the  master.  If  then  each  servant 
knovrs  that  neither  he  nor  his  fellow  servant, 
if  injured  by  the  others'  negligence,  can  have 
redress  against  the  master,  he  has  such  in- 
centive to  constant  care,  and  such  incentive 
to  the  exercise  of  his  influence  upon  his  fel- 
low to  incite  him  to  constant  care,  that  the 
well-being  of  society  in  such  case  does  not 
demand  that  the  master  be  made  to  answer. 
But  although  servants  are  employed  by  the 
same  master,  and  are  engaged  in  doing  parts 
of  some  great  work  carried  on  by  the  master, 
still,  unless  either  their  duties  are  such  that 
they  usually  bring  about  personal  association 
between  such  servants,  or  unless  they  are 
actually  cooperating  at  the  time  of  the  in- 
jury in  the  business  in  hand,  or  in  the  same 
line  of  employment,  they  have  generally  no 
pov»rer  to  incite  each  other  to  caution  by 
counsel,  exhortation,  or  example,  or  by  re- 
porting delinquencies  to  the  master,  and  the 
well-being  of  society  in  such  case  must  de- 
pend upon  the  devotion  of  the  servant  to 
tiie  interests  of  the  master,  and  the  zeal  of 
the  master  to  promote  a  constant  exercise  of 
due  care  by  his  servant;  and  to  bring  these 
instrumentalities  into  action  it  becomes 
necessaiy,  as  in  the  case  of  an  injury  to  a 
stranger,  to  adhere  to  the  general  rule  that 
the  master  must  answer  for  the  neglect  of 
his  servant,  and  this,  because  the  facts  are 
such  that  society  cannot,  in  such  case,  avail 
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3.  Who  Are  Fellow  Servants  —  a.  Definitions  —  (i)  In  General.  Who  are 
fellow  servants  within  the  meaning  of  the  rule  has  been  a  question  of  some 
diversity  of  decision,  although  the  decided  weight  of  autliority  is  to  the  effect 
that  all  who  serve  the  same  master,  work  under  the  same  control,  deriving  author- 
ity and  compensation  from  the  same  source,  and  are  engaged  in  the  same  general 
business,  although  it  may  be  in  different  grades  or  departments  of  it,  are  fellow 
servants,  each  taking  the  risk  of  the  other's  negligence.^^ 


itself  of  the  mutual  power  and  influence  of 
one  servant  upon  another  for  want  of  the 
necessary  opportunity  for  its  exercise,  and 
hence  must  depend  for  inducements  to  cau- 
tion which  are  supposed  to  follow  the  gen- 
eral rule  of  the  master's  liability.  Chicago, 
etc.,  R.  Co.  X).  Moranda,  93  111.  302,  34  Am. 
Rep.  168. 

38.  Application  of  doctrine  to  convicts  see 

in-fra,  IV,  G,  4,  a,  ( i  ) ,  (  d  ) . 

Application  of  doctrine  to  minors  see  iw/ra, 
IV,  G,  4,  a,  (I),  (A). 

Servants  in  different  departments  see  in- 
fra,  IV,  G,  4,  a,  (viii),  b,  (iv). 

Servants  of  separate  master  in  same  work 
see  infra,  IV,  G,  3,  b,  (ii). 

Superior  and  inferior  servants  see  infra, 
IV,  G,  4,  a,  (VI),  b,  (III). 

Vice-principals  and  other  representatives 
of  master  see  infra,  IV,  G,  4,  a,  (vi). 

39.  Wonder  v.  Baltimore,  etc.,  R.  Co.,  32 
Md.  411,  3  Am.  Rep.  143.  To  like  effect  see 
the  following  cases: 

Georgia. —  Colley  v.  Southern  Cotton  Oil 
Co.,  120  Ga.  258,  47  S.  E.  932. 

Kansas. —  Atchison,  etc..  Bridge  Co.  v.  Mil- 
ler, 71  Kan.  13,  80  Pac.  18,  1  L.  R.  A.  N.  S. 
682. 

Maryland. —  O'Conneli  v.  Baltimore,  etc., 
R.  Co.,  20  Md.  212,  83  Am.  Dec.  549. 

Michigan. —  Adams  v.  Iron  Cliffs  Co.,  78 
Mich.  271,  44  N.  W.  270,  18  Am.  St.  Rep. 
441. 

Minnesota. —  Foster  v.  Minnesota  Cent.  R. 
Co.,  14  Minn.  360. 

NeiD  York. —  Mele  v.  Delaware,  etc..  Canal 
Co.,  59  N.  Y.  Super.  Ct.  3G7,  14  N".  Y.  Suppl. 
630. 

Virginia. —  W.  R.  Trigg  Co.  v.  Lindsav,  101 
Va.  193,  43  S.  E.  349. 

"All  who  are  directly  engaged  in  accom- 
plishing the  ultimate  purpose  in  view  .  .  . 

must  be  regarded  as  engaged  in  tlic  same 
general  business,  within  the  meaning  of  the 
rule."  Hard  v.  Vermont,  etc.,  R.  Co.,  32  Vt. 
473,  480  [ajjproved  in  Wonder  v.  Baltimore, 
etc.,  R.  Co.,  32  Md.  411,  3  Am.  Rep.  143; 
O'Conneli  v.  Baltimore,  etc.,  R.  Co.,  20  Md. 
212,  S3  Am.  Dec.  549]. 

"  Those  entering  into  the  service  of  a  com- 
mon master  become  thereby  engaged  in  a 
common  service  and  are  fellow-servants." 
Northern  Pac.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  353,  16  S.  Ct.  843,  40  L.  ed.  994. 

Fellow  servants  are  those  who  are  engaged 
under  the  same  master  in  promoting  one 
common  object.  Ohio,  etc.,  R.  Co.  v.  Ham- 
mersley,  28  Ind.  371. 

"  A  fellow  servant  or  co-servant  ...  is  a 
person  engaged  in  the  same  common  service 
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under  the  same  general  control  of  the  party 
injured."  Gravelle  v.  Minneapolis,  etc.,  R. 
Co.,  10  Fed.  711,  713,  3  McCrary  352.  Where 
two  persons  are  both  engaged  in  the  common 
service  of  a  master,  in  conducting  and  carry- 
ing on  the  same  general  business,  and  neither 
is  in  any  sense  under  the  control  or  direction 
of  the  other,  they  are  fellow  servants.  Sauls 
V.  Chicago,  etc.,  R.  Co.,  36  Tex.  Civ.  App.  155, 
81  S.  W.  89.  Whenever  co-employees  under 
the  control  of  one  master  are  engaged  in  the 
discharge  of  duties  directed  to  one  common 
end,  such  duties  being  so  closely  related  that 
each  employee  must  know  he  is  exposed  to 
the  risk  of  being  injured  by  the  negligence 
of  another,  they  are  "  fellow  servants."  Don- 
nelly V.  Cudahy  Packing  Co.,  68  Kan.  653,  75 
Pac.  1017. 

"To  constitute  fellow-servants  the  em- 
ployees need  not  be  at  the  same  time  en- 
gaged in  the  same  particular  work.  It  is 
sufficient  if  they  are  in  the  employment  of 
the  same  master,  engaged  in  the  same  com- 
mon V70rk  and  performing  duties  and  services 
for  the  same  general  purpose."  Lewis  v. 
Seifert,  116  Pa.  St.  628,  646,  11  Atl.  514,  2 
Am.  St.  Rep,  631.  See  also  Duffy  v.  Oliver, 
131  Pa.  St.  203,  18  Atl.  872;  Lehigh  Valley 
Coal  Co.  V.  Jones,  86  Pa.  St.  432;  Hatfield 
V.  St.  John  Gas  Light  Co.,  32  N.  Brunsw. 
100  [affirmed  in  23  Can.  Sup.  Ct.  164]. 

"  The  service  must  not  only  be  under  the 
same  master,  but  the  employment  must  be 
one  having  a  common  object.  The  most  ap- 
proved test  of  an  employment  of  this  char- 
acter is  whether  the  injured  servant  can  be 
said  to  have  apprehended  the  possibility  of 
injury  from  another  servant  while  engaged 
in  the  service  for  wiiich  he  hires."  Ewan  v. 
Lippincott,  47  N.  J.  L.  192,  196,  54  Am.  Rep. 
148.  See  also  McAndrews  v.  Burns,  39 
jX.  J.  L.  117;  Morgan  v.  Vale  of  Neath  R. 
Co.,  L.  R.  1  Q.  B.  149,  5  B.  &  S.  736,  35 
L.  J.  Q.  B.  23,  13  L.  T.  Rep.  K  S.  564, 
14  Wkly.  Rep.  144,  47  E.  C.  L.  736;  Lovell 
V.  Howell,  1  C.  P.  D.  161,  45  L.  J.  C.  P.  387, 
34  L.  T.  Rep.  N.  S.  183,  24  Wkly.  Rep. 
672. 

"  Fellow  servant "  is  a  term  meaning  that 

Avliere  there  are  two  servants  or  employees 
of  a  common  master  or  employer,  and  one 
of  them,  from  the  negligent  act  of  the  other, 
receives  injury,  the  master  is  not  liable  for 
tlie  same.  Jackson  v.  Norfolk,  etc.,  R.  Co., 
43  W.  Va.  380,  27  S.  E.  278,  31  S.  E.  258, 
46  L.  R.  A.  337. 

Performance  of  duty  owing  to  master.— 
If  tlie  injury  to  a  servant  was  caused  by 
anotlier  servant  while  performing  a  duty 
which  he  owed  to  the  master,  he  is  a  fellow 
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(ii)  Statutes  Defining  Fellow  Servants.  In  many  jurisdictions  the  term 
"fellow  servants  "  is  detined  and  limited  by  statnte.^^ 

t).  Relation  to  Master  and  Scope  of  Employments^  —  (i)  In  General.  In 
order  to  the  application  of  the  fellow  servant  rule,  it  is  necessary  tliat  the  relation 
of  master  and  servant  should  obtain  between  the  person  sought  to  be  charged  and 
both  the  person  injured  and  him  through  whose  negligence  the  injury  was 
occasioned.s^ 


servant.  American  Tel.,  etc.,  Co.  v.  Bower, 
20  Ind.  App.  32,  49  N.  E.  182. 

In  Illinois  fellow  servants  are  such  as  are 
either  strictly  cooperating  in  the  particular 
work  they  are  about,  or  are  usually  con- 
soeiated  in  their  ordinary  duties.  Chicago, 
etc.,  R.  Co.  V.  Moranda,  93  111.  302,  34  Am. 
Rep.  168  [disapproving  Valtez  v.  Ohio,  etc., 
R.  Co.,  85  111.  500;  Chicago,  etc.,  R.  Co.  v. 
Murphy,  53  111.  336,  5  Am.  Rep.  48,  and 
following  Toledo,  etc.,  R.  Co.  v.  O'Connor, 
77  111.  391;  Ryan  v.  Chicago,  etc.,  R.  Co., 
60  111.  171,  14  Am.  Rep.  32;  Illinois  Cent.  R. 
Co.  V.  Welch,  52  111.  183,  4  Am.  Rep.  593; 
Chicago,  etc.^  R.  Co.  v.  Swett,  45  111.  197, 
92  Am.  Dec.  200;  Chicago,  etc.,  R.  Co.  v. 
Shannon,  43  111.  338].  See  also  John  Spry 
Lumber  Co.  v.  Duggan,  80  111.  App.  394 
[afjirmed  in  182  111.  218,  54  N.  E.  1002]. 

Employees  working  together  under  one 
common  directing  superior  are  fellow  serv- 
ants. Foster  v.  ^lissouri  Pac.  R.  Co.,  115 
Mo.  165,  21  S.  W.  910. 

All  servants  engaged  in  the  prosecution  of 
the  same  common  work,  without  any  depend- 
ence upon  or  relation  to  each  other,  except 
as  co-laborers  without  rank  under  the  direc- 
tion and  management  of  the  master  himself, 
or  some  servant  placed  by  the  master  over 
themi,  are  fellow  servants.  Moore  v.  Wabash, 
etc.,  R.  Co.,  85  Mo.  588. 

Difference  in  the  amount  of  wages  to  serv- 
ants does  not  affect  the  question  as  to 
whether  they  are  fellow  servants.  Xew 
Orleans,  etc.,  R.  Co.  v.  Hughes,  49  Miss.  258. 

Employees  having  interest  in  business. — 
The  captain  of  a  steamboat,  who  is  one  of 
the  owners,  is  not  the  fellow  servant  of  a 
deck  hand.  Cook  v.  Parham,  24  Ala.  21. 
Compare  Zeigler  t*.  Day,  123  Mass.  152,  hold- 
ing that  one  to  whom  has  been  committed  as 
superintendent  the  work  of  constructing  a 
sewer,  because  of  his  skill  and  competency, 
is  nevertheless  a  fellow  servant  of  one  em- 
ployed in  laying  the  sewer,  although  he  is 
to  receive  one-half  the  profits  as  compensa- 
tion for  his  work,  where  he  has  furnished  no 
capital,  is  to  share  no  losses,  and  to  be 
responsible  for  no  debts,  and  has  no  lien  or 
interest  in  the  stock  or  materials,  or  in  the 
profits  as  profits. 

Neither  is  a  police  officer  (Kimball  v.  Bos- 
ton, 1  Allen  (Mass.)  417),  nor  a  fireman 
(Palmer  v.  Portsmouth,  43  N.  H.  265),  a 
servant  of  the  city  which  appoints  him,  in 
any  such  sense  as  to  take  away  his  right  of 
action  against  it  for  an  injury  sustained 
by  reason  of  a  defective  highway. 

An  employee  of  the  state,  mjured  while 
digging  clay,  and  the  captain  of  a  boat  be- 


longing to  the  state,  under  whose  direction 
he  was  acting,  are  fellow  servants.  Loughlin 
V.  State,  105  N.  Y.  159,  11  N.  E.  371. 

40.  See  infra,  IV,  G,  4,  b. 

41.  Statutory  provisions  see  infra,  IV,  G, 
4,  b. 

42.  California. —  Yeomans  v.  Contra  Costa 
Steam  Nav.  Co.,  44  Cal,  71. 

Georgia. —  Wadsworth  v.  Duke,  50  Ga.  91. 

Indiana. —  Abbitt  v.  Lake  Erie,  etc.,  R. 
Co.,  (1895)  40  N.  E.  40;  Kentucky,  etc., 
Bridge  Co.  v.  Hall,  125  Ind.  220,  25  N.  E. 
219. 

loica. —  Donaldson  v.  Mississippi,  etc.,  K. 
Co.,  18  Iowa  280,  87  Am.  Dec.  391. 

Massachusetts. —  Poor  v.  Sears,  154  Mass. 
539,  28  N.  E.  1046,  26  Am.  St.  Rep.  272; 
Com.  v.  Vermont,  etc.,  R.  Co.,  108  Mass.  7, 
11  Am.  Rep.  301. 

Michigan. —  Noe  v.  Rapid  R.  Co.,  133  Mich. 
152,  94  N.  W.  743. 

New  York. —  Busch  v.  Buffalo  Creek  R.  Co., 
29  Hun  112. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Mack- 
ney,  83  Tex.  410,  18  S.  W.  949;  Evans  v. 
Sabine,  etc.,  R.  Co.,  (1892)  18  S.  W.  493; 
Ft.  Worth,  etc.,  R.  Co.  v.  Bell,  5  Tex.  Civ. 
App.  28,  23  S.  W.  922;  Campbell  v.  Harris, 
4  Tex.  Civ.  App.  636,  23  S.  W.  35. 

Wisconsin. —  Carroll  v.  Chicago,  etc.,  R. 
Co.,  99  Wis.  399,  75  N".  W.  176,  67  Am.  St. 
Rep.  872,  holding  that  a  servant  is  not  a 
co-employee  to  one  who  has  ceased  to  work 
for  the  same  master,  and  has  only  returned 
to  secure  his  check  for  past  services. 

United  States. —  Philadelphia,  etc.,  R.  Co. 
V.  Derby,  14  How.  468,  14  L.  ed.  502 ;  Central 
Trust  Co.  V.  East  Tennessee,  etc.,  R.  Co.,  69 
Fed.  353 ;  Chicago,  etc.,  R.  Co.  v.  Chambers, 
68  Fed.  148,  15  C.  C.  A.  327;  Gray  v. 
Philadelphia,  etc.,  R.  Co.,  24  Fed.  168,  23 
Blatchf.  263. 

England. —  Johnson  v.  Lindsay,  [1891] 
A.  C.  371,  55  J.  P.  644,  61  L.  J.  Q.  B.  90, 
65  L.  T.  Rep.  N.  S.  97,  40  Wkly.  Rep.  405; 
Swainson  v.  North-Eastern  R.  Co.,  3  Ex.  D. 
341,  47  L.  J.  Exch.  372,  38  L.  T.  Rep.  N.  S. 
201,  26  Wkly.  Rep.  413. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  324,  379. 

A  shipper  of  live  stock,  by  accepting  a  pass 
permitting  him  to  accompany  the  stock  and 
attend  it  in  transit,  does  not  become  the 
servant  of  the  carrier,  and  is  not  within  the 
fellow  servant  rule.  Omaha,  etc.,  R.  Co.  v. 
Crow,  54  Nebr.  747,  74  N.  W.  1066,  69  Am. 
St.  Rep.  741. 

Expressman  acting  as  brakeman. —  If  an 
expressman  in  the  employ  of  an  express  com- 
pany be  acting  as  a  brakeman  in  the  em- 
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(ii)  Servants  of  Separate  Masters  Engaged  in  the  Same  Work — 
(a)  In  General.  Servants  of  separate  masters,  altliougli  engaged  in  a  common 
undertaking,  are  not  fellow  servants.  To  constitute  that  relation  servants  must 
be  in  the  employ,  or  under  the  control  of,  a  common  master.*^ 


ployment  of  a  railroad  company  at  the  time 
of  an  accident  by  which  he  is  injured,  he  is 
a  servant  of  the  latter,  and  cannot  recover 
against  it  for  injuries  caused  by  the  negli- 
gence of  the  engineer.  Chamberlain  V.  Mil- 
M^aukee,  etc.,  R.  Co.,  7  Wis.  425. 

Contractors  to  dig  shaft  and  mine  em- 
ployees held  fellow  servants  see  Lendberg  v. 
Brotherton  Iron  Min.  Co.,  75  Mich.  84,  42 
N.  W.  075. 

Effect  of  sale  of  business. —  A  person  who, 
up  to  and  including  the  day  of  the  transfer 
of  a  mine,  was  paid  for  his  services  as  mine 
boss  by  the  vendor,  and  thereafter  by  the 
vendee,  and  who,  at  the  time  of  an  accident 
resulting  in  the  death  of  a  miner,  on  the  day 
of,  but  subsequent  to,  the  transfer,  was  act- 
ing as  mine  boss,  was  such  in  fact,  so  that 
his  negligence  in  failing  to  keep  the  openings 
into  another  mine  closed,  causing  the  action, 
was  that  of  a  fellow  servant.  Haley  v. 
Keim,  151  Pa.  St.  117,  25  Atl.  98. 

43.  Alabama.  —  Holmes  v.  Birmingham 
Southern  R.  Co.,  140  Ala.  208,  37  So.  338. 

California. —  Yeomans  v.  Contra  Costa 
Steam  Nav.  Co.,  44  Cal.  71. 

Colorado. —  Union  Gold  Min.  Co.  v.  Craw- 
ford, 29  Colo.  511,  69  Pac.  600. 

Connecticut. —  Zeiglor  v.  Danbury,  etc.,  R. 
Co.,  52  Conn.  543,  2  Atl.  462. 

District  of  Columhia. —  Hughson  V.  Rich- 
mond, etc.,  R.  Co.,  2  App.  Cas.  98. 

Illinois. —  Grace,  etc.,  Co.  v.  Probst,  208 
HI.  147,  70  N.  E.  12;  Alton  Lime,  etc.,  Co. 
V.  Calvey,  47  111.  App.  343. 

Maryland. —  Bently  v.  Edwards,  100  Md. 
652,  60  Atl.  283;  Philadelphia,  etc.,  R.  Co. 
V.  State,  58  Md.  372. 

Massachusetts. —  Morgan  v.  Smith,  159 
Mass.  570,  35  N.  E.  101;  Kelly  v.  Johnson, 
128  Mass.  530,  35  Am.  Rep.  398;  Stewart  V. 
Harvard  College,  12  Allen  58. 

Michigan. —  Coots  v.  Detroit,  75  Mich.  628, 
43  N.  W.  17,  5  L.  R.  A.  315. 

Mississippi. —  Louisville,  etc.,  R.  Co.  V. 
Conroy,  63  Miss.  562,  56  Am.  Rep.  835. 

Missouri. —  Jones  V.  St.  Louis  Southwest- 
ern R.  Co.,  125  Mo.  666,  28  S.  W.  883,  46 
Am.  St.  Rep.  514,  26  L.  R.  A.  718. 

New  Jersey. —  Jansen  v.  Jersey  City,  61 
N.  J.  L.  243,  39  Atl.  1025;  Hardy  v.  Dela- 
ware, etc.,  R.  Co.,  57  N.  J.  L.  505,  31  Atl. 
281. 

New  York. — Hallet  v.  New  York  Cent.,  etc., 
R.  Co.,  167  N.  Y.  543,  60  N.  E.  653  [revers- 
ing 42  N.  Y.  App.  Div.  123,  58  N.  Y.  Suppl. 
943] ;  Johnson  v.  Netherlands  American 
Steam  Nav.  Co.,  132  N.  Y.  576,  30  N.  E.  505 
[affirming  10  N.  Y.  Suppl.  927];  Kilroy  v. 
Delaware,  etc..  Canal  Co.,  121  N.  Y.  22, 
24  N.  E.  192  [affirming  56  N.  Y.  Super.  Ct. 
138,  1  N.  Y.  Suppl.  779] ;  Sanford  v.  Stand- 
ard Oil  Co.,  118  N.  Y.  571,  24  N.  E.  313, 
16  Am.  St.  Rep.  787;  Svenson  v.  Atlantic 

[IV.  G,  3,  b.  (II),  (A)] 


Mail  Steamship  Co.,  57  N.  Y.  108  [affirming 
33  N.  Y.  Super.  Ct.  277];  Ford  v.  Arbuckle, 
107  N.  Y.  App.  Div.  221,  94  N.  Y.  Suppl. 
1097;  Moran  r.  Carlson,  95  N.  Y.  App.  Div. 
116,  88  N.  Y.  Suppl.  520;  Thornton  v.  Hogan, 
82  N.  Y.  App.  Div.  500,  81  N.  Y.  Suppl.  544; 
Harrington  v.  Erie  R.  Co.,  79  N.  Y.  App.  Div. 
26,  79  N.  Y.  Suppl.  930;  Lauro  v.  Standard 
Oil  Co.,  74  N.  Y.  App.  Div.  4,  76  N.  Y. 
Suppl.  800 ;  Anderson  v.  Boyer,  13  N.  Y.  App. 
Div.  258,  43  N.  Y.  Suppl.  87. 

North  Carolina. —  Hopper  v.  Southern  Ex- 
press Co.,  133  N.  C.  375,  45  S.  E.  771. 

Pennsylvania. —  Noll  v.  Philadelphia,  etc., 
R.  Co.,  103  Pa.  St.  504,  30  Atl.  157;  Spisak 
V.  Baltimore,  etc.,  R.  Co.,  152  Pa.  St.  281, 
25  Atl.  497. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Mar- 
tin, 113  Tenn.  266,  87  S.  W.  418. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Tay- 
lor, (Civ.  App.  1800)  35  S.  W.  855. 

Vermont. —  Hoadiey  v.  International  Paper 
Co.,  72  Vt.  79,  47  Atl.  169;  Sawyer  v.  Rut- 
land, etc.,  R.  Co.,  27  Vt.  370. 

Wisconsin. —  Phillips  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  475,  25  N.  W.  544. 

Vnited  States.— The  Elton,  131  Fed.  562; 
Robinson  v.  Pittsburg  Coal  Co.,  129  Fed.  324, 
63  C.  C.  A.  258 ;  The  Gladestry,  128  Fed.  591, 
63  C.  C.  A.  198  [affirming  124  Fed.  112]; 
The  Victoria,  69  Fed.  160.  Compare  The 
Harold,  21  Fed.  428. 

Canada. —  St.  John  Gas  Light  Co.  v.  Hat- 
field, 23  Can.  Sup.  Ct.  164  [affirming  32  N. 
Brunsw.  100]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  480. 

Servants  of  different  contractors  not  fel- 
low servants  see  Burrill  v.  Eddy,  160  Mass. 
198,  35  N.  E.  483;  Eckman  v.  Lauer,  67 
Minn.  221,  69  N.  W.  893;  Mills  v.  Thomas 
Elevator  Co.,  54  N.  Y.  App.  Div.  124,  66 
N,  Y.  Suppl.  398  [affirmed  in  172  N.  Y. 
600,  65  N.  E.  1119];  Reilly  v.  Atlas  Iron 
Const.  Co.,  83  Hun  (N.  Y.)  196,  31  N.  Y. 
Suppl.  618;  Johnson  V.  Lindsay,  [1891] 
A.  C.  371,  55  J.  P.  644,  61  L.  J.  Q.  B.  90, 
65  L.  T.  Rep.  N.  S.  97,  40  Wkly.  Rep.  405 
[reversing  23  Q.  B.  D.  508,  58  L.  J.  Q.  B. 
581,  61  L.  T.  Rep.  N.  S.  864,  38  Wkly.  Rep. 
119]. 

Under  the  Pennsylvania  act  of  April  4, 
1868,  when  any  person  not  an  employee  of  a 
railroad  company  shall  sustain  personal  in- 
jury while  lawfully  employed  on  or  about 
any  of  the  trains  or  cars,  the  right  of  re- 
covery against  the  company  shall  be  only 
such  as  would  exist  if  such  person  Avere  an 
employee.  Laporte  v.  Pittsburg,  etc.,  R.  Co., 
209  Pa.  St.  469,  58  Atl.  860;  Peplinski  v. 
Pennsylvania  R.  Co.,  203  Pa.  St.  52,  52  Atl. 
32;  Weaver  v.  Philadelphia,  etc.,  R.  Co.,  202 
Pa.  St.  620,  52  Atl.  30.  Compare  Noll  v. 
l^hiladelphia,  etc.,  R.  Co.,  163  Pa.  St.  504,  30 
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(b)  Servant  of  One  Master  Under  Control  of  Another.  Where  one  person 
lends  his  servant  to  another  for  a  particular  employment,  the  servant,  for  any- 
thing done  in  that  particular  employment,  must  be  dealt  with  as  a  servant  of  the 
man  to  whom  he  is  lent,  although  he  remains  the  general  servant  of  the  person 
who  lent  him ;  and,  if  the  servant  receives  injuries  in  such  employment,  from  the 
negligence  of  a  servant  of  the  person  to  whom  he  is  lent,  he  cannot  recover  there- 
for.^"^  The  test  is  whether,  in  the  particular  service  which  he  is  engaged  to  per- 
form, he  continues  liable  to  the  direction  and  control  of  his  master,  or  becomes 
subject  to  that  of  the  party  to  whom  he  is  lent  or  hired.^^ 

(c)  Master  and  Contractor.  One  exclusively  in  the  employ  and  under  the 
control  of  an  independent  contractor  is  not  a  fellow  servant  of  the  employees  of 


Ail.  157;  Kelly  r.  Union  Traction  Co.,  9 
Pa.  Dist.  G9. 

Lessees  of  a  penitentiary  are  not  responsi- 
sible  for  an  injury  to  a  convict  by  the  de- 
fective construction  of  a  track  made  b}''  a 
servant  of  the  penitentiary  commissioners 
having  charge  of  the  convicts.  Cunningham 
V.  Moore,  55  Tex.  373,  40  Am.  Rep.  812. 

44.  Illinois. —  Illinois  Central  E.  Co.  v. 
Cox,  21  111.  20,  71  Am.  Dec.  298. 

Massachusetts. —  Delory  v.  Blodgett,  185 
Mass.  126,  69  N.  E.  1078,  102  Am.  St.  Rep. 
328,  64  L.  R.  A.  114;  Coughlan  v.  Cambridge, 
166  Mass.  268,  44  N.  E.  218;  Morgan  v. 
Smith,  159  Mass.  570,  35  N.  E.  101;  Hastv 
V.  Sears,  157  Mass.  123,  31  N.  E.  759,  34 
Am.  St.  Rep.  267;  Killea  v.  Faxon,  125  Mass. 
485;  Johnson  v.  Boston,  118  Mass.  114. 

?i^eio  Jersey. —  Delaware,  etc.,  R.  Co.  v. 
Hardy,  59  N.  J.  L.  35,  34  Atl.  986 ;  Ewan  v. 
Lippincott,  47  N.  J.  L.  192,  54  Am.  Rep. 
148. 

New  York. —  Higgins  v.  Western  Union 
Tel.  Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  Am. 
St.  Rep.  537;  Breslin  v.  Sparks,  97  N.  Y. 
App.  Div.  69,  89  N.  Y.  Suppl.  627;  Cun- 
ningham V.  Syracuse  Imp.  Co.,  20  N.  Y.  App. 
Div.  171,  46  N.  Y.  Suppl.  954;  Rozelle  v.  Rose, 
3  K  Y.  App.  Div.  132,  39  N.  Y.  Suppl.  363. 
See  also  Murray  v.  Dwight,  161  N.  Y.  301, 
55  N.  E.  901,  48  L.  R.  A.  673  {affirming  15 
N.  Y.  App.  Div.  241,  44  N.  Y.  Suppl.  234]. 

Ohio. —  McCafferty  v.  Dock  Company,  11 
Ohio  Cir.  Ct.  457,  5  Ohio  Cir.  Dec.  262. 

Pennsylvania. —  Johnson  v.  Western  New 
York,  etc.,  R.  Co.,  200  Pa.  St.  314,  49  Atl. 
794. 

United  States.— The  Coleridge,  72  Fed.  676; 
The  Harold,  21  Fed.  428. 

England. —  Johnson  v.  Lindsay,  [1891] 
A.  C.  37L  55  J.  P.  644,  61  L.  J.  Q.  B.  90, 
65  L.  T.  Rep.  N.  S.  97,  40  Wkly.  Rep.  405 
[reversing  23  Q.  B.  D.  508,  58  L.  J.  Q.  B.  581, 
61  L.  T.  Rep.  N.  S.  864,  38  Wkly.  Rep.  119; 
Donovan  v.  Laing,  etc.,  Constr.  Syndicate, 
[1893]  1  Q.  B.  629,  57  J.  P.  583,  63  L.  J. 
Q.  B.  25,  68  L.  T.  Rep.  N.  S.  512,  4  Reports 
317,  4  Wkly.  Rep.  455;  Rourke  v.  White 
Moss  Colliery  Co.,  2  C.  P.  D.  205,  46  L.  J. 
C.  P.  283,  36  L.  T.  Rep.  N.  S.  49,  25  Wkly. 
Rep.  263.  See  also  Wiggett  v.  Fox,  11  Exeh. 
832,  2  Jur.  N.  S.  955,  25  L.  J.  Exch.  188.  4 
Wkly.  Rep.  254. 

Canada. —  Hastings  v.  Le  Roi^  10  Brit. 
Col.  9. 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  480-485. 

The  rule  is  thus  expressed  by  Lord  Wat- 
son in  Jolmson  u.  Lindsay,  [1891]  App.  Cas. 
371,  382,  55  J.  P.  644,  6i  L.  J.  Q.  B.  90,  65 
L.  T.  Rep.  K  S.  97,  40  Wkly.  Rep.  405 :  "  I 
can  well  conceive  that  the  general  servant  of 
A.  might,  by  working  towards  a  common  end 
along  with  the  servants  of  B.  and  submitting 
himself  to  the  control  and  orders  of  B.,  be- 
come pro  hac  vice  B.'s  servant,  in  such  sense 
as  not  only  to  disable  him  from  recovering 
from  B.  for  injuries  sustained  through  the 
fault  of  B.'s  proper  servants,  but  to  exclude 
the  liability  of  A.  for  injury  occasioned,  by 
his  fault,  to  B.'s  own  workmen." 

A  person  who  is  temporarily  employed 
while  in  the  general  service  of  another  must 
be  treated  as  to  that  particular  employment 
as  the  servant  of  the  person  thus  employing 
him,  and  the  person  who  has  the  right  to 
direct  and  control  his  conduct  in  that  par- 
ticular business  must  likewise  be  regarded  as 
his  master,  for  the  existence  of  a  general  re- 
lation of  master  and  servant  does  not  exclude 
a  like  relation  between  the  servant  and  a 
third  party,  to  the  extent  of  the  special  serv- 
ice in  which  the  servant  may  be  actually 
engaged.  Breslin  v.  Sparks,  97  N.  Y.  App. 
Div.  69,  89  N.  Y.  Suppl.  627. 

To  establish  the  fact  that  the  servant  of 
one  has  transferred  his  services  to  another 
pro  hac  vice,  it  must  appear  that  he  has  as- 
sented expressly  or  impliedly  to  such  trans- 
fer. No  one  could  transfer  the  services  of 
his  servant  to  another  master  without  the 
servant's  consent.  It  must  further  appear 
that  the  servant  has  in  fact  entered  upon  the 
service  and  submitted  himself  to  the  direction 
and  control  of  the  new  master.  His  assent 
may  be  established  by  direct  proof  that  he 
agreed  to  accept  the  new  master  and  to  sub- 
mit himself  to  his  control,  or  by  indirect 
proof  of  circumstances  justifying  the  infer- 
ence of  such  assent.  Delaware,  etc.,  R.  Co.  v. 
Hardy,  59  N.  J.  L.  35,  34  Atl.  986. 

45.'  Delory  v.  Blodgett,  185  Mass.  126,  69 
N.  E.  1078,  'l02  Am.  St.  Rep.  328,  64  L.  R.  A. 
114;  Coughlan  v.  Cambridge,  166  Mass.  268, 
44  N.  E.  218;  Higgins  v.  Western  Union  Tel, 
Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  Am.  St. 
Rep.  537;  Rourke  v.  White  Moss  Colliery 
Co.,  2  C.  P.  D.  205,  46  L.  J.  C.  P.  283.  36 
L.  T.  Rep.  N.  S.  49,  25  Wldy.  Rep.  263; 
Hastings  v.  Le  Roi,  10  Brit.  Col.  9.    See  also 
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the  principal,  although  thej  are  engaged  in  a  common  work,*  ^  and  the  fact  that 
the  independent  contractor  instructs  his  foreman  to  obey  the  orders  of  the  general 
superintendent  of  the  principal  does  not  make  his  employees  and  those  of  the 
latter  fellow  servants.^'^  Where,  however,  the  principal  has  control  over  the 
employees  of  the  contractor  and  power  to  dismiss  them,  such  employees  become 
fellow  servants  with  the  employees  of  the  principal.^^ 

(d)  Traffic  Arrangements  Between  Railroad  Gomj)anies.  The  fact  that  one 
railroad  company  uses  the  track  and  stations  of  another  under  contract  between 
them  does  not  as  a  rule  make  the  employees  of  either  company  fellow  servants 
with  the  employees  of  the  other.^^ 


Ward  V.  New  England  Fibre  Co.,  154  Mass. 
419,  28  N.  E.  299. 

46.  Massachusetts. —  Reagan  v.  Casey,  160 
Mass.  374,  36  N.  E.  58;  Ward  v.  New  Eng- 
land Fibre  Co.,  154  Mass.  419,  28  N.  E.  299. 

Mississippi. —  Louisville,  etc.^  E,.  Co.  v. 
Conroy,  63  Miss.  562,  56  Am.  Rep.  835. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Billeter, 
28  Nebr.  422,  44  N.  W.  483. 

Neio  Jersey. —  Norman  v.  Middlesex,  etc.. 
Traction  Co.,  71  N.  J.  L.  652,  60  Atl.  936. 

NeiD  York. —  Coughtry  v.  Globe  Woolen 
Co.,  56  N.  Y.  124,  15  Am.  Rep.  387;  Young 
V.  New  York  Cent.  R.  Co.,  30  Barb.  229; 
Gerlach  v.  Edelmeyer,  47  N.  Y.  Super.  Ct. 
292;  Krulder  v.  Woolverton,  11  Misc.  537,  32 
N.  Y.  Suppl.  742  [affirmed  in  152  N.  Y.  638, 
46  N.  E.  1148];  Higgins  v.  Western  Union 
Tel.  Co.,  8  Misc.  433,  28  N.  Y.  Suppl.  676 
[affirmed  in  11  Misc.  32,  31  N.  Y.  Suppl.  841]. 

Pennsylvania. —  Coates  v.  Chapman,  195 
Pa.  St.  109,  45  Atl.  676;  Hunt  v.  Pennsyl- 
vania R.  Co.,  51  Pa.  St.  475. 

Texas. —  Brown  v.  Sullivan,  71  Tex.  470, 
10  S.  W.  288;  Galveston,  etc.,  R.  Co.  v.  Gar^ 
teiser,  9  Tex.  Civ.  App.  456,  29  S.  W.  939. 

Vermont. —  Hoadlev  v.  International  Paper 
Co.,  72  Vt.  79,  47  Atl.  169;  Shermiin  v.  Dela- 
y/are, etc.,  Canal  Co.,  71  Vt.  325,  45  Atl.  227. 

England. —  Turner  v.  Great  Eastern  R.  Co., 
33  L.  T.  Rep.  N.  S.  431. 

Canada. —  Belong  v.  Burrell- Johnson  Iron 
Co.,  25  N.  Brunsw.  140. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  482. 

A  servant  of  a  firm  of  stevedores  under 
contract  to  unload  a  vessel  is  not  a  fellow 
servant  of  a  winchman  employed  by  the  ves- 
sel. The  Gladestry,  128  Fed.  591,  63  C.  C.  A. 
198;  The  Slingsby,  120  Fed.  748,  57  C.  C.  A. 
52;  The  Victoria,  69  Fed.  160;  Union  Steam- 
ship Co.  V.  Claridge,  [1894]  A.  C.  185,  7 
Aspin.  412,  58  J.  P.  366,  63  L.  J.  P.  C.  56, 
70  L.  T.  Rep.  N.  S.  177,  6  Reports  434; 
Cameron  v.  Nystrom,  [1893]  A.  C.  308,  7 
Aspin.  320,  57  J.  P.  550,  62  L.  J.  P.  C.  85, 
68  L.  T.  Rep.  N.  S.  772,  1  Reports  362. 

An  employee  of  a  subcontractor  and  an 
employee  of  the  original  contractor  are  not 
fellow  servants.  Dale  v.  Hill-O'Meara  Constr. 
Co.,  108  Mo.  App.  90,  82  S.  W.  1092.  The 
rights  of  a  workman  employed  by  a  subcon- 
tractor in  performing  labor  under  a  contract 
between  a  principal  contactor  and  defendant 
for  injuries  caused  by  defendant's  negligence 
are  not  affected  by  the  provisions  of  a  con- 
tract between  the  principal  contractor  and 
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defendant  in  regard  to  accidents  to  work- 
men. Wagner  v.  Boston  El.  R.  Co.,  188  Mass. 
437,  74  N.  E.  919. 

Contractor  not  employee  of  principal. —  A 

contractor  is  not  in  any  legal  sense  an  em- 
ployee of  the  person  for  whom  he  is  working, 
and  his  employees  do  not  stand  in  any  such 
relation  to  the  latter.  Young  v.  New  York 
Cent.  R.  Co.,  30  Barb.  (N.  Y.)  229. 

47.  Coates  v.  Chapman,  195  Pa.  St.  109, 
45  Atl.  676.  See  also  The  Slingsby,  120  Fed. 
748,  753,  57  C.  C.  A.  52,  where  it  is  said: 
"  When  ...  A.,  and  not  B.,  is  the  one  who 
selects  and  retains  the  individual  at  the  par- 
ticular piece  of  work  to  which  he  is  assigned, 
such  individual  does  not  become  B.'s  servant 
merely  because  the  latter  indirectly  pays  for 
his  services  and  gives  him  his  working  or- 
ders." 

48.  Massachusetts. —  Killea  v.  Faxon,  125 
Mass.  485;  Johnson  i\  Boston,  118  Mass. 
114. 

NeiD  Jersey. —  Ewan  v.  Lippincott,  47  N.  J. 
L.  192,  54  Am.  Rep.  148. 

OTiio.— McCafferty  v.  Dock  Co.,  11  Ohio 
Cir.  Ct.  457,  5  Ohio  Cir.  Dec.  262. 

Pennsylvania. —  Reading  Iron  Works  v. 
Devine,  l09  Pa.  St.  246. 

England. —  Wiggett  v.  Fox,  11  Exch.  832, 
2  Jur.  N.  S.  955,  25  L.  J.  Exch.  188,  4  Wkly. 
Rep.  254. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  482. 

Compare  Illinois  Cent.  R.  Co.  v.  Cox,  21 
111.  20,  71  Am.  Dec.  298. 

49.  Connecticut. —  Zeigler  v.  Danbury,  etc., 
R.  Co.,  52  Conn.  543,  2  Atl.  462. 

Georgia. —  Killian  v.  Augusta,  etc.,  R.  Co., 
78  Ga.  749,  3  S.  E.  621. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  O'Connor, 
119  111.  586,  9  N.  E.  263.  But  see  Chicago, 
etc.,  R.  Co.  V.  Clark,  2  111.  App.  596  [affirmed 
in  92  111.  43],  holding  tnat  where  a  railroad 
company  leases  the  tracks  of  another  com- 
pany, the  trains  of  the  lessee  being  allowed 
to  run  over  such  track,  subject  to  the  con- 
trol, rules,  and  orders  of  the  lessor,  the  lessor 
will  be  regarded  as  the  common  master  of 
the  servants  of  the  lessee  while  running  its 
trains  on  the  leased  track,  and  the  employees 
of  the  two  companies  are  fellow  servants. 

Indiana. —  Chicago  Terminal  Transfer  R. 
Co.  V.  Vandenberg,  164  Ind.  470,  73  N.  E. 
990. 

Kentucky. —  Martin  v.  Louisville,  etc.,  R. 
Co.,  95  Ky.  612,  26  S.  W.  801,  16  Ky.  L. 
Rep.  150. 
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(ill)  Volunteers.  One  who,  having  no  interest  in  the  work,  vohmtarily 
assists  the  servant  of  another  cannot  recover  from  the  master  for  an  injury  caused 
by  the  neghgence  or  misconduct  of  such  servant,  since  he  can  impose  no  greater 
duty  on  the  master  than  a  hired  servant.^ 

(iv)  Persons  Assisting  Master! s  Servants  at  Their  Request.  In 
some  cases  it  has  been  held  that  where  a  person  assists  the  servant  of  another  at 
his  request,  and  is  injured  by  reason  of  the  negligence  of  such  servant  or  of 
anotlier  in  the  same  common  employment,  he  does  not  become  a  servant  of  the 
master,  so  as  to  relieve  the  latter  from  liability  on  the  ground  that  his  injuries 
were  caused  by  the  negligence  of  a  fellow  servant.^^  In  other  cases,  however,  it 
is  held  that  the  servant  cannot  by  any  act  of  his  impose  a  higher  liability  on  the 
master  than  the  latter  was  under  to  himself,  and  that  the  person  rendering  assist- 
ance in  the  service  of  the  master  at  the  request  of  his  servant  can  have  no  other 


Maryland. —  Philadelphia,  etc.,  R.  Co.  v. 
State,  58  Md.  372. 

Massachusetts. —  Robertson  v.  Boston^  etc., 
R.  Co.,  160  Mass.  191,  35  N.  E.  775;  Snow  v. 
Housatonic  R.  Co.,  8  Allen  441,  85  Am.  Dec. 
720. 

Michigan. —  See  Kastl  v.  Wabash  R.  Co., 
114  Mich.  53,  72  N.  W.  28,  holding  that  a 
switchman  employed  by  a  board  composed  of 
representatives  of  three  railroads,  and  beyond 
the  control  of  any  one  of  the  roads,  and  a 
car  inspector  employed  by  one  of  such  roads, 
are  not  fellow  servants,  although  they  worked 
in  the  same  yard,  and  were  engaged  in  the 
common  enterprise  of  handling  business  for 
the  same  road,  and  the  inspector  was  sub- 
ject to  the  board's  yard  regulations. 

Missouri. —  Erickson  v.  Kansas  City,  etc., 
R.  Co.,  171  Mo.  647,  71  S.  W.  1022. 

New  Yorfc.— Sullivan  v.  Tioga  R.  Co.,  112 
N.  Y.  643,  20  N.  E.  569,  8  Am.  St.  Rep.  793 
[affirming  44  Hun  304] ;  Smith  v.  New  York, 
etc.,  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec.  305 
[affirming  6  Duer  225]  ;  Hurl  v.  New  York 
Cent.,  etc.,  R.  Co.,  68  N.  Y.  App.  Div.  400, 
73  N.  Y.  Suppl.  1042;  Strader  v.  New  York, 
etc.,  R.  Co.,  86  Hun  613,  33  N.  Y.  Suppl. 
761  [affirmed  in  157  N.  Y.  708,  52  N.  E. 
1126];  Tiernev  v.  Svracuse,  etc.,  R.  Co.,  85 
Hun  146,  32  N.  Y.  "^Suppl.  627  [affirmed  in 
155  N.  Y.  642,  49  N.  E.  1105];  Murphy  v. 
New  York  Cent.,  etc.,  R.  Co.,  44  Hun  242  [af- 
firmed in  118  N.  Y.  527,  23  N.  E.  812]; 
Noonan  v.  New  York  Cent.,  etc.,  R.  Co.,  16 
N.  Y.  Suppl.  678  [affirmed  in  131  N.  Y.  594, 
30  N.  E.  67]  ;  Gross  v.  Pennsylvania,  etc.,  R. 
Co.,  16  N.  Y.  Suppl.  616. 

Pennsylvania. —  Vannatta  v.  New  Jersey 
Cent.  R.  Co.,  154  Pa.  St.  262,  26  Atl.  384,  35 
Am.  St.  Rep.  823;  Catawissa  R.  Co.  v.  Arm- 
strong, 49  Pa.  St.  186;  Kelly  v.  Union  Trac- 
tion Co.,  9  Pa.  Dist.  69,  construing  the  act 
of  April  4,  1868. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Mar- 
tin, 113  Tenn.  266,  87  S.  W.  418. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Croskell,  ' 
6  Tex.  Civ.  App.  160,  25  S.  W.  486;  Texas, 
etc.,  R.  Co.  V.  Easton,  2  Tex.  Civ.  App.  378, 
21  S.  W.  575. 

Vermont. —  Sawyer  v.  Rutland,  etc.,  R.  Co., 
27  Vt.  370. 

Wisconsin. —  Phillips  v.  Chicago,   etc.,  R. 
Co.,  64  Wis.  475,  25  N.  W.  544. 


United  States. —  Bos  worth  v.  Rogers,  82 
Fed.  975,  27  C.  C.  A.  385. 

England. —  Vose  v.  Lancashire,  etc.,  R.  Co., 
2  H.  &  N.  728,  4  Jur.  N.  S.  364,  27  L.  J. 
Exch.  249,  6  Wkly.  Rep.  295. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  484. 

A  flagman  of  a  railroad  company  whose 
tracks  are  used  by  other  companies  is  not  a 
fellow  servant  of  the  employees  of  such  com- 
panies. Erickson  v.  Kansas  City,  etc.,  R. 
Co.,  171  Mo.  647,  71  S.  W.  1022.  See  also 
Louisville,  etc.,  R.  Co.  v.  Martin,  113  Tenn. 
206,  87  S.  W.  418.  But  see  Mills  v.  Orange, 
etc.,  R.  Co.,  2  MacArthur  (D.  C.)  314. 

Servants  of  conniecting  railroads  not  fel- 
low servants  see  Vannatta  v.  New  Jersey 
Cent.  R.  Co.,  154  Pa.  St.  262,  26  Atl.  384,  35 
Am.  St.  Rep.  823. 

An  employee  of  a  terminal  company,  and 
employees  of  a  railroad  company,  operating 
in  the  same  switch  yard,  are  not  fellow  serv- 
ants. Northern  Pac.  R.  Co.  v.  Craft,  69  Fed. 
124.  16  C.  C.  A.  175. 

Under  Act  Cong.  June  5,  1900,  c.  718  (31 
St.  270),  authorizing  certain  street  railway 
companies  to  contract  with  each  other  for 
the  use  of  their  respective  routes,  the  use 
of  each  other's  tracks  under  contract  will  be 
held  as  an  adoption  by  such  companies  of 
the  appliances  of  each  other  for  running  their 
cars,  so  far  as  is  necessary  for  such  use;  and 
for  that  use  the  employees  of  the  one  became 
the  employees  of  the  other,  and  all  the  em- 
ployees became  the  fellow  servants  of  each 
other,  so  that  one  of  such  employees  cannot 
recover  for  injuries  resulting  from  the  negli- 
gence of  another.  Looney  r.  Metropolitan  R. 
Co.,  24  App.  Cas.  (D.  C.)  510. 

50.  Osborne  v.  Knox,  etc.,  R.  Co.,  68  Me. 
49,  28  Am.  Rep.  16;  Bonner  v.  Bryant,  79 
Tex.  540,  15  S.  W.  491,  23  Am.  St.  Rep.  361 ; 
Eason  v.  Sabine,  etc.,  R.  Co.,  65  Tex.  577,  57 
Am.  Rep.  606;  Mayton  v.  Texas,  etc.,  R.  Co., 
63  Tex.  77,  51  Am.  Rep.  637;  Degg  v.  Mid- 
land R.  Co.,  1  H.  &  N.  773,  3  Jur.  N.  S.  395, 
26  L.  J.  Exch.  171,  5  Wkly.  Rep.  364.  See 
also  Wischam  v.  Richards,  136  Pa.  St.  109, 
20  Atl.  532,  20  Am.  St.  Rep.  900,  10  L.  R.  A. 
97. 

51.  Chicago,  etc.,  R.  Co.  v.  West,  125  111. 
320,  17  N.  E.  788,  8  Am.  St.  Rep.  380;  Mc- 
Intire  R.  Co.  v.  Bolton,  43  Ohio  St.  224,  1 
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or  different  remedy  against  the  master  than  the  servant  himself  had.  His  posi- 
tion is  that  of  a  volunteer ;  but  viewing  him  as  an  employer,  at  the  request  of 
the  servant,  the  relation  itself  would  destroy  his  right  of  action.^^ 

(v)  Person  Acting  in  Place  of  Servant.  Where  one  servant  acts  in  the 
place  of,  or  as  a  substitute  for,  another,  he  stands  in  the  same  relation  to  the  other 
servants  of  the  master  as  the  servant  in  whose  place  he  is  acting  —  if  the  latter  is 
a  fellow  servant,  he  is  a  fellow  servant,^*  and  vice  versa.^^  So  too  a  substitute 
hired  by  an  employee  stands  in  the  employee's  place,  with  all  of  its  responsibilities 
and  liabilities,  so  far  as  the  master  is  concerned,  and  a  fellow  servant  of  the 
employee  is  a  fellow  servant  of  the  substitute,  althougli  no  contractual  relation 
exists  between  the  substitute  and  the  master,  and  the  employee  is  alone  responsible 
for  the  substitute's  wages.^^ 

(vi)  Scope  of  Employment.  Where  servants  are  engaged  in  the  same 
common  employment,  the  fact  that  one  of  them  is  acting  outside  of  the  line  of  his 
regular  duties  at  the  time  of  the  negligence  complained  of  will  not  affect  the 
master's  liability .^^    But  the  negligence  of  a  fellow  servant  in  omitting  to  perform 


N.  E.  333;  Bonner  v.  Bryant,  1  Tex.  Civ. 
App.  269,  21  S.  W.  549.  See  also  New  Or- 
leans, etc.,  R.  Co.  V.  Harrison,  48  Miss.  112, 
12  Am.  Rep.  356. 

52.  Rhodes  v.  Georgia  R.,  etc.,  Co.,  84  Ga. 
320,  10  S.  E.  922,  20  Am.  St.  Rep.  362; 
Wischam  i\  Richards,  136  Pa.  St.  109,  20 
Atl.  532,  20  Am.  St.  Rep.  900,  10  L.  R.  A. 
97;  Flower  v.  Pennsylvania  R.  Co.,  69  Pa. 
St.  210,  8  Am.  Rep.  251;  Wiggett  v.  Fox,  11 
Exch.  832.  2  Jur.  N.  S.  955,  25  L.  J.  Exch. 
188,  4  Wkly.  Rep.  254;  Abraham  v.  Reynolds, 
5  H.  &  N.  143,  6  Jur.  N.  S.  53,  1  L.  T.  Rep. 
N.  S.  330,  8  Wkly.  Rep.  181. 

53.  Flower  v.  Pennsylvania  R.  Co.,  69  Pa. 
St.  210,  8  Am.  Rep.  251  \_citing  Weger  v. 
Pennsylvania  R.  Co.,  55  Pa.  St.  460;  Cum- 
berland Valley  R.  Co.  v.  Myers,  55  Pa.  St. 
288;  Caldwell  v.  Brown,  53  Pa.  St.  453]. 
See  also  Marks  v.  Rochester  R.  Co.,  41  N.  Y. 
App.  Div.  66,  58  N.  Y.  Suppl.  210,  in  which 
the  rule  was  applied  to  a  boy  about  twelve 
years  of  age  of  whom  the  driver  of  a  street 
car  requested  assistance. 

54.  Rodman  v.  Michigan  Cent.  R.  Co.,  55 
Mich.  57,  20  N.  W.  788,  54  Am.  Rep.  348; 
Anderson  v.  Guineau,  9  Wash.  304,  37  Pac. 
449;  Saunders  v.  The  Coleridge,  72  Fed. 
676. 

55.  Louisville,  etc.,  R.  Co.  v.  Moore,  83 
Ky.  675,  holding  that  a  railroad  company 
is  liable  for  injuries  to  a  brakeman,  caused 
by  the  gross  negligence  of  a  fireman,  acting 
according  to  the  custom  of  the  road  as  engi- 
neer, while  switching  the  train,  the  brakeman 
not  being  his  coequal  while  so  employed. 

56.  Anderson  v.  Guineau,  9  Wash.  304,  37 
Pac.  449. 

57.  Illinois. —  Mercer  v.  Jackson,  54  111. 
397,  holding  that  the  owner  of  a  building  is 
not  liable  to  a  mason  employed  by  him  for 
injuries  occasioned  by  the  defective  construc- 
tion of  a  ladder  by  a  carpenter,  also  employed 
by  him,  it  being  no  part  of  the  carpenter's 
employment  to  make  ladders  for  the  use  of 
other  workmen  than  himself.  But  see  Cleve- 
land, etc.,  R.  Co.  V.  Surrells,  115  111.  App. 
015,  where  it  was  held  that  the  general  fel- 
low servant  rule  does  not  apply  where  a  serv- 
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ant  is  ordered  to  do  work  outside  of  his 
regular  employment. 

Indiana. —  Wilson  v.  Madison,  etc.,  R.  Co., 
18  Ind.  226  (one  engaged  in  coupling  an 
engine  to  a  car  is  a  fellow  servant  with  the 
engineer,  although  his  employment  imposes 
on  him  the  performance  of  various  other  du- 
ties) ;  McBride  v.  Indianapolis  Frog,  etc.,  Co., 
5  Ind.  App.  482,  32  N.  E.  579  (traveling  sales- 
man whose  duties,  when  not  traveling,  were 
to  do  such  work  at  defendant's  shops  as  was 
directed  by  the  superintendent,  held  a  fellow 
servant  of  a  blacksmith,  whom  he  was  as- 
sisting at  the  time  of  the  latter's  injury). 

Michigan. —  See  Kehoe  v.  Allen,  92  Mich. 
464,  52  K  W.  740,  31  Am.  St.  Rep.  608,  in 
which,  however,  it  was  said  that  the  injured 
servant  "  was  in  the  line  of  his  employment." 

Mississippi. —  Millsaps  v.  Louisville,  etc., 
R.  Co.,  69  Miss.  423,  13  So.  696,  holding  that 
one  working  as  a  fireman  on  a  locomotive, 
with  the  permission  of  the  railroad  company, 
for  the  purpose  of  learning  the  business,  is  a 
fellow  servant  of  a  train  despatcher. 

Missouri. —  See  Pettigrew  v.  St.  Louis  Ore, 
etc.,  Co.,  14  Mo.  App.  441. 

New  York. —  Beatty  v.  Hessman,  2  N.  Y. 
City  Ct.  10. 

Pennsylvania. —  McGrath  v.  Coal  Co.,  4 
Lane.  L.  Rev.  281. 

Tennessee. —  Knox  v.  Pioneer  Coal  Co.,  90 
Tenn.  546,  18  S.  W.  255,  in  which  plaintiff, 
at  the  request  of  another  servant,  left  the 
place  where  he  was  at  work  to  assist  the 
fellow  servant  in  propping  the  mine,  and 
while  so  engaged  was  injured  by  falling  slate. 
It  was  not  his  duty  to  prop  the  mine,  and 
his  fellow  servant  had  no  authority  over  him. 
It  was  held  that  he  could  not  recover. 

Texas. —  Southern  Cotton-Oil  Co.  v.  De 
Vond,  (Civ.  App.  1894)  25  S.  W.  43. 

See  34  Cent.  Dig.,  tit.  "Master  and 
Servant,"  §  382.  , 

Temporary  assignment  to  new  duties. — 
Where  an  employee,  engaged  for  a  particular 
service,  is  temporarily  assigned  to  new  and 
different  duties,  with  the  intention  that  he 
shall  resume  his  former  duties  as  soon  as  the 
new  service  is  performed,  his  new  associates 
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some  act  will  not  relieve  the  master  of  liability  for  an  injury  to  an  employee 
caused  thereby,  unless  it  was  especially  made  the  duty  of  the  fellow  servant  to 
perform  the  act,  although  he  may  have  been  in  the  habit  of  sometimes  performing 
it  voluntarily,  and  without  special  instructions.^ 

(vii)  Servant  Not  ON  Duty — (a)  In  General.  As  a  general  rule  a  serv- 
ant not  on  duty  is  not  a  fellow  servant  of  those  engaged  in  the  same  common 
employment,  so  as  to  relieve  the  master  from  liability  to  him  for  injuries  resulting 
from  their  negligence.^^  It  has  been  held,  however,  that  wliere  the  servant  of  a 
railroad  company,  when  not  on  duty,  occupies  a  building  or  car  furnished  by  the 
company,  his  relation  to  the  other  employees  of  the  company  is  not  changed  by 
reason  of  the  fact  that  he  was  not  actually  on  duty  when  injured.^^ 

(b)  Going  To  and  From  WorJc.  In  a  number  of  cases  servants  on  their  way 
to  and  from  work  have  been  held,  although  not  actually  on  duty,  to  be  fellow 
servants  of  other  employees  of  the  master  engaged  in  the  same  common  employ- 
ment so  as  to  relieve  him  of  liability  for  injuries  received  by  them  through  the 
negligence  of  such  other  employees.^^  This  rule  has  been  most  frequently  applied 
in  the  case  of  servants  riding  to  and  from  work  on  the  master's  trains  or  other 
conveyances ;  but  other  cases  hold  that  an  employee  in  such  a  situation  is  not  a 
fellow  servant  of  other  employees  of  the  master  so  as  to  exonerate  him  from  lia- 


become  fellow  servants  for  the  time  being. 
McGrath  v.  Coal  Co.,  4  Lane.  L.  Rev.  (Pa.) 
281. 

Act   in   disobedience   of   orders. —  If  the 

owner  of  a  mine  has  negligently  allowed  fire 
damp  to  accumulate,  and  it  is  ignited  by  a 
servant  who  goes  into  it  with  a  lighted  lamp, 
instead  of  a  safety  lamp,  contrary  to  the 
owner's  orders,  and  another  servant  is  in- 
jured by  an  explosion,  the  latter  has  no  rem- 
edv  against  the  master.  Berns  v.  Gaston  Gas 
Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  304. 

58.  Gates  v.  Chicago,  etc.,  R.  Co.,  2  S.  D. 
422,  50  N.  W.  907. 

59.  Connecticut. —  Sullivan  v.  New  York, 
etc..  R.  Co.,  73  Conn.  203,  47  Atl.  131. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  State, 
33  Md.  542. 

Massachusetts. —  Dickinson  v.  West  End  St. 
R.  Co.,  177  Mass.  365,  59  N.  E.  60,  83  Am. 
St.  Rep.  284,  52  L.  R.  A.  326. 

Ohio. —  Columbus,  etc.,  R.  Co.  v.  O'Brien, 
4  Ohio  Cir.  Ct.  515,  2  Ohio  Cir.  Dec.  681. 

Pennsylvania. —  Baird  v.  Pettit,  70  Pa.  St. 
477. 

Tennessee. —  Washburn  v.  Nashville,  etc.,  R. 
Co.,  3  Head  638,  75  Am.  Dec.  784. 

United  States. —  Fletcher  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  135,  18  S.  Ct.  35,  42  L.  ed. 
411  [reversing  6  App.  Cas.  (D.  C.)  385];  Or- 
man  r.  Salvo.  117  Fed.  233,  54  C.  C.  A.  265; 
The  Titan,  23  Fed.  413,  23  Blatchf.  177.  But 
compare  Disbon  v.  Cincinnati,  etc.,  R.  Co.,  126 
Fed.  194. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  383. 

60.  International,  etc.,  R.  Co.  v.  Ryan,  82 
Tex.  565,  18  S.  W.  219;  St.  Louis,  etc.,  R. 
Co.  V.  Welch,  72  Tex.  298,  10  S.  W.  529,  2 
L.  R,  A.  839  (in  which  the  servant,  under 
his  contract,  was  subject  to  be  called  out  for 
duty  at  any  moment)  ;  Disbon  v.  Cincinnati, 
etc..  R.  Co.,  126  Fed.  194. 

61.  A  laborer  walking  on  a  railroad  track 
to  his  work  and  an  engineer  operating  an  en- 


gine on  the  track  are  fellow  servants  and  the 
former  cannot  recover  from  the  company  for 
injuries  caused  by  the  negligence  of  the  lat- 
ter. Mele  V.  Delaware,  etc.,  Canal  Co.,  59 
N.  Y.  Super.  Ct.  367,  14  N.  Y.  Suppl.  630. 
See  also  Ewald  v.  Chicago,  etc.,  R.  Co.,  70 
Wis.  420,  36  N.  W.  12,  591,  5  Am.  St.  Rep. 
178,  in  which  an  engine  wiper,  while  crossing 
a  track  in  defendant's  yards  on  his  way  to 
work,  was  caught  between  some  cars  by  the 
negligence  of  trainmen,  and  it  was  held  that 
he  could  not  recover. 

62.  Arizona. —  Southern  Pac.  Co.  i\  Mc- 
Gill,  5  Ariz.  36,  44  Pac.  302. 

Georgia.— Railey  v.  Garbutt,  112  Ga.  288, 
37  S.  E.  360;  Ellington  v.  Beaver  Dam  Lum- 
ber Co.,  93  Ga.  53,  19  S.  E.  21.  But  see 
Central  R.  Co.  r.  Henderson,  69  Ga.  715. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Clapp, 
35  Ind.  App.  403,  74  N.  E.  267 ;  Indianapolis, 
etc.,  Rapid  Transit  Co,  v.  Andis,  33  Ind.  App. 
625,  72  N.  E.  145. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Salmon, 
11  Kan.  83. 

Massachusetts. —  McQuirk  v.  Shattuck,  160 
Mass.  45,  35  N.  E.  110,  39  Am.  St.  Rep.  454 
(laundress  driving  to  work  held  fellow  serv- 
ant of  driver)  ;  O'Brien  v.  Boston,  etc.,  R. 
Co.,  138  Mass.  387,  52  Am.  Rep.  279;  Oilman 
V.  Eastern  R.  Corp.,  10  Allen  233,  87  Am. 
Dec.  635;  Seaver  v.  Boston,  etc.,  R.  Co.,  14 
Gray  466;  Gillshannon  v.  Stony  Brook  R. 
CoT]).,  10  Cush.  228. 

Michigan. —  See  Noe  v.  Rapid  R.  Co.,  133 
Mich.  152,  94  N.  W.  743. 

Minnesota. —  See  Benson  v.  Chicago,  etc., 
R.  Co.,  78  Minn.  303,  80  N.  W.  1050,  con- 
struing Wis.  Laws  (1893),  c.  220,  and  hold- 
ing that  co-employees  who  were  riding  from 
their  work  on  hand-cars,  furnislied  by  the 
company  at  their  request,  were  not,  at  the 
time  of  a  collision  between  such  cars,  "  en- 
gaged in  the  discharge  of  their  duties  as 
such,"  within  the  statute,  so  as  to  render  the 
company  liable. 
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bilitj  for  their  negligence.^^  Tliis  latter  view  is  in  most  instances  based  upon  the 
different  department  hmitation  of  the  fellow  servant  rule,  as  recognized  in  a 
number  of  jurisdictions.''* 

4.  Application,  Extent,  and  Limitation  of  Doctrine  —  a.  When  Unaffected  by- 
Statute —  (i)  In  General  —  (a)  Application  to  Minors.  The  fact  that  the 
servant  who  sustained  the  injaries  which  constitute  the  ground  of  complaint  is  a 
minor  will  not  prevent  the  apjjlication  of  the  fellow  servant  doctrine/^  if  he  has 


Neio  York. —  Vick  v.  New  York  Cent.,  etc., 
R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  30;  Rus- 
sell V.  Hudson  River  R.  Co.,  17  N.  Y.  134 
t  [reversing  5  Duer  39]  ;  McLaughlin  v.  Inter- 
urban  St.  R.  Co.,  101  N.  Y.  App.  Div.  134, 
91  N.  Y.  Suppl.  883,  street-car  conductor  rid- 
ing on  car  during  temporary  suspension  of 
duty  due  to  illness.  Compare  West  v.  New 
York  Cent.,  etc.,  R.  Co.,  17  N.  Y.  App.  Div. 
116,  45  N.  Y.  Suppl.  93.  But  see  McGucken 
V.  Western  New  York,  etc.,  R.  Co.,  77  Hun 
69,  28  N.  Y.  Suppl.  298,  holding  that  a  rail- 
road emplo^^ee  who  is  ordered  to  go  to  a 
certain  point,  and  travels  thither  on  an  em- 
ployee's pass,  is,  during  the  trip,  a  pas- 
senger. 

Ohio. —  Manville  v.  Cleveland,  etc.,  R.  Co., 
11  Ohio  St.  417.  But  compare  Lake  Shore, 
etc.,  R.  Co.  V.  Mau,  9  Ohio  Cir.  Ct.  173,  4 
Ohio  Cir.  Dec.  5. 

West  Virginia. —  Sanderson  v.  Panther 
Lumber  Co.,  50  W.  Va.  42,  40  S.  E.  368, 
88  Am.  St.  Rep.  841,  55  L.  R.  A.  908,  holding 
that  a  foreman  of  a  lumber  camp  whose 
duty  required  him  in  the  interest  of  the 
master  to  ride  on  a  log  train  to  and  from 
the  camp  to  the  mill  was  a  fellow  servant 
with  the  operatives  of  the  train.  But  see 
Haney  v.  Pittsburg,  etc.,  R.  Co.,  38  W.  Va. 
570,  18  S.  E.  748,  holding  that  neither  a 
conductor  nor  a  signal  operator  is  a  fellow 
servant  of  a  section  hand  going  to  work  on 
a  train. 

United  States. —  Martin  v.  Atchison,  etc., 
R.  Co.,  166  U.  S.  399,  17  S.  Ct.  603,  41 
L.  ed.  1051;  Louisville,  etc.,  R.  Co.  v.  Stuber, 
108  Fed.  934,  48  C.  C.  A.  149,  54  L.  R.  A. 
696  [reversing  102  Fed.  421]. 

England. —  Tunney  v.  Midland  R.  Co.,  L.  R. 
1  C.  P.  291,  12  Jur.  N.  S.  691. 

Canada. —  Carney  v.  Caraquet  R.  Co.,  29 
N.  Brunsw.  425;  McFarlane  v.  Gilmour,  5 
Ont.  302. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  384. 

Servant  riding  on  private  business. —  Mo. 

Rev.  St.  (1855)  p.  647,  §  2,  cl.  2,  giving 
damages  for  the  death  of  a  passenger  on  a 
railroad  caused  by  an  injury  resulting  from 
a  defect  therein,  applies  only  to  those  who 
stand  strictly  in  the  relation  of  passengers; 
and  a  person  who  has  been  employed  on  a 
railroad  and  whose  employment  has  not 
ceased,  but  who  is  temporarily  out  of  work, 
is  not  necessarily  a  passenger  when  he  rides 
in  the  baggage  car  on  a  private  errand  of 
his  own  and  pays  no  fare,  and  is  regarded  by 
all  parties  as  an  employee,  Higgins  V.  Haii- 
nibal,  etc.,  R.  Co.,  36' Mo.  418.  See  also 
Davis  V.  Chicago,  etc.,  R.  Co.,  45  Fed.  543, 
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in  which  deceased  and  other  employees  of 
the  railroad  had  borrowed  a  car  and  engine 
for  their  own  purposes,  and  it  was  held  that 
the  relation  of  carrier  and  passenger  did  not 
exist. 

63.  Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Leiner,  202  111.  624,  07  N.  E.  398,  95  Am. 
St.  Rep.  226  [affirming  103  111.  App.  438]; 
Toledo,  etc.,  R.  Co.  v.  O'Connor,  77  111. 
391. 

Indiana. —  Gillenwater  v.  Madison,  etc.,  R. 
Co.,  5  Ind.  339,  61  Am.  Dec.  101. 

Oregon. —  Knahtla  v.  Oregon  Short  Line 
R.  Co.,  21  Oreg.  136,  27  Pac.  91. 

Pennsylvania. —  McNulty  v.  Pennsvlvania 
R.  Co.,  182  Pa.  St.  479,  38  Atl.  5'24,  61 
Am.  St.  Rep.  721,  38  L.  R.  A.  376;  O'Donnsll 
v.  Allegheny  Valley  R.  Co.,  59  Pa.  St.  239, 
98  Am.  Dec.  336. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Craw- 
ford, 9  Tex.  Civ.  App.  245,  27  S.  W.  822, 
29  S.  W.  958. 

Washington. —  Peterson  v.  Seattle  Traction 
Co.,  23  Wash.  615,  63  Pac.  539,  65  Pac.  543, 
53  L.  R.  A.  586. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  384. 

Servant  traveling  to  visit  family  not  fel- 
low servant  of  other  employees  see  State  v. 
Western  Maryland  R.  Co.,  63  Md.  433. 

64.  Servants  in  different  departments  of 
business  see  infra,  IV,  G,  4,  a,  (viii). 

65.  Alabama. — Woodward  Iron  Co.  v.  Cook, 
124  Md.  349,  27  So.  455;  Harris  v.  Mc- 
Namara,  97  Ala.  181,  12  So.  103;  Lovell  v. 
De  Bardelaben  Coal,  etc.,  Co.,  90  Ala.  13. 

7  So.  756. 

California. —  Fisk  v.  Central  Pac.  R.  Co., 
72  Cal.  38,  13  Pac.  144,  1  Am.  St.  Rep.  22. 

Illinois. —  Hinckley  v.  Horazdowsky,  133 
111.  359,  24  N.  E.  421,  23  Am.  St.  Rep.  618, 

8  L.  R.  A.  490;  Gartland  v.  Toledo,  etc.,  R. 
Co.,  67  111.  498 ;  North  Chicago  Rolling  Mills 
Co.  V.  Benson,  18  111.  App.  194. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  V. 
Adams,  105  Ind.  151,  5  N.  E.  187;  Chicago, 
etc.,  R.  Co.  V.  Harney,  28  Ind.  28,  92  Am. 
Dec.  282. 

Massachusetts. —  Curran  v.  Merchants' 
Mfg.  Co.,  130  Mass.  374,  39  Am.  Rep.  457; 
King  V.  Boston,  etc.,  R.  Corp.,  9  Cush.  112. 

Michigan. —  Greenwald  v.  Marquette,  etc., 
R.  Co.,  49  Mich.  197,  13  N.  W.  513. 

New  York. —  Brown  v.  Maxwell,  6  Hill  592, 
41  Am.  Dec.  771. 

Tescas.— Texas,  etc.,  R.  Co.  v.  Carlton,  60 
Tex.  397;  Houston,  etc.,  R.  Co.  v.  Miller,  51 
Tex.  270. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  319. 


MASTER  AND  SEE  YANT 


[26  Cyc]  1291 


sufficient  capacity  to  take  care  of  himself  and  knows  and  can  properly  appreciate 
the  risk.^^ 

(b)  Application  to  Persons  Compelled  to  Serve.  The  fellow  servant  doctrine 
does  not  apply  to  persons  in  compulsory  service.^^ 

(c)  Application  to  Corporations.  The  rule  that  a  master  is  not  liable  to  a 
servant  for  injuries  caused  by  the  negligence  of  a  fellow  servant,  where  the  master 
himself  is  not  at  fault,  is  applicable  to  corporations  as  well  as  to  individuals 
employing  servants.^® 

(d)  Unlawful  Einpfloyment  or  Services.  The  rule  that  a  master  is  not  liable 
for  an  injury  caused  to  his  servant  by  a  fellow  servant  is  in  no  way  affected  by 
the  fact  that  both  servants  at  the  time  of  the  accident  were  illegally  employed, 
the  day  being  Sunday.^^  On  the  other  hand,  an  action  by  a  railway  employee  for 
injuries  received  from  being  struck  by  a  train  running  at  a  prohibited  rate  of 
speed  will  not  be  defeated  because  the  train  was  in  charge  of  co-employees,  where 
they  were  running  the  train  pursuant  to  a  time  card  prepared  and  promulgated 
by  the  company.™ 

(e)  What  Law  Governs.  In  an  action  for  negligence  resulting  in  injuries  to 
a  servant  the  application  of  the  rule  as  to  fellow  servants  depends  on  the  law^  of 
the  place  where  the  cause  of  action  arose,  and  not  on  the  lex  fori^'^  provided, 


66.  Hinckley  v.  Horazdowsky,  133  111.  359, 
24  N.  E.  421,  23  Am.  St.  Rep.  618,  8  L.  R.  A. 
490.  And  see  Hamilton  v.  Galveston,  etc., 
R.  Co.,  54  Tex.  556 ;  Evans  v.  American  Iron, 
etc.,  Co.,  42  Fed.  519. 

67.  Alabama.  —  Buckalew  v.  Tennessee 
Coal,  etc.,  Co.,  112  Ala.  146,  20  So.  606,  con- 
victs. 

Georgia. —  Boswell  r.  Barnhart,  96  Ga.  521, 
23  S.  E.  414,  convicts. 

Louisiana. —  Howes  v.  Red  Chief,  15  La. 
Ann.  321,  slaves. 

South  Carolina. —  White  v.  Smith,  12  Rich. 
595,  slaves. 

England.—  Smith  v.  Steele,  L.  R.  10  Q.  B. 
125,  2  Aspin.  487,  44  L.  J.  Q.  B.  60,  32 
L.  T.  Rep.  N.  S.  195,  23  Wkly.  Rep.  388, 
pilot  employed  under  English  Merchants 
Shipping  Act. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  320,  321. 

But  see  Ponton  v.  Wilmington,  etc.,  R. 
Co.,  51  N.  C.  245,  holding  that  the  rule  is 
applicable  to  the  case  of  a  hired  slave  in- 
jured by  the  negligence  of  a  foreman  in  the 
employ  of  the  same  master. 

68.  Indiana.  —  Madison,  etc.,  R.  Co.  v. 
Bacon,  6  Ind.  205. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Salmon, 
11  Kan.  83. 

Michigan. — Michigan  Cent.  R.  Co.  v.  Dolan, 

32  Mich.  510. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hughes,  49  Miss.  258. 

Ohio. —  Pittsburgh,  etc.,  R.  Co.  v.  Lewis, 

33  Ohio  St.  196. 

South  Carolina. —  Murray  r.  South  Caro- 
lina R.  Co.,  1  McMull.  385,  36  Am.  Dec. 
268. 

Texas. —  Dallas  v.  Gulf,  etc.,  R.  Co.,  61 
Tex.  196. 

Vermont. —  Hard  v.  Vermont,  etc.,  R.  Co., 
32  Vt.  473. 

United  States. —  Gravelle  v.  Minneapolis, 
etc.,  R.  Co.,  10  Fed.  711,  3  McCrary  352. 


See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  322. 

Municipal  corporations  see  McDermott  v. 
Boston,  133  Mass.  349.  But  see  Turner  v. 
Indianapolis,  96  Ind.  51. 

69.  Houston,  etc.,  R.  Co.  v.  Rider,  62  Tex. 
207. 

70.  Bluedorn  v.  Missouri  Pac.  R.  Co.,  108 
Mo.  439,  18  S.  W.  1103,  32  Am.  St.  Rep.  015. 

71.  Alabama. —  Alabama  Great  Southern 
R.  Co.  V.  Carroll,  97  Ala.  126,  11  So.  803, 
38  Am.  St.  Rep.  163,  18  L.  R.  A.  433. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Tuite,  44 
111.  App.  535. 

Kansas.— '  Aiohi&oYL,  etc.,  R.  Co.  v.  Moore, 
29  Kan.  632. 

Massachusetts. —  Walsh  v.  New  York,  etc., 
R.  Co.,  160  Mass.  571,  36  N.  E.  584,  39  Am. 
St.  Rep.  514. 

Minnesota. —  Njus  v.  Chicago,  etc.,  R.  Co., 
47  Minn.  92,  49  N.  W.  527;  Herrick  v.  Min- 
neapolis, etc.,  R.  Co.,  31  Minn.  11,  16  N.  W. 
413,  47  Am.  Rep.  771  {affirmed  in  127  U.  S. 
210,  8  S.  Ct.  1176,  32  L.  ed.  109]. 

Mississippi. —  McMaster  v.  Illinois  Cent. 
R.  Co.,  65  Miss.  264,  4  So.  59,  7  Am.  St. 
Rep.  653. 

Ohio. —  Alexander  v.  Pennsylvania  Co.,  48 
Ohio  St.  623,  30  N.  E.  69. 

Tennessee. — Nashville,  etc.,  R.  Co.  v.  Foster, 
10  Lea  351. 

Wisconsin. —  A  distinction  is  made  between 
rights  of  action  arising  at  common  law  and 
those  arising  under  the  statute  law  of  the 
locus  delicti,  and  it  is  held  that  where  a 
right  of  action  has  vested  under  the  common 
law  of  the  locus  delicti,  it  will  be  enforced 
(Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  70, 
68  N.  W.  664,  59  Am.  St.  Rep.  859,  34  L.  R. 
A.  503),  but  that  where  the  right  of  action 
is  given  by  the  statute  law  of  another  state, 
it  will  not  be  enforced  in  Wisconsin  (Ander- 
son V.  Milwaukee,  etc.,  R.  Co.,  37  Wis.  321). 

United  States. —  Minneapolis,  etc.,  R.  Co.  v. 
Horrick,  127  U.  S.  210,  8  S.  Ct.  1176,  32 
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however,  that  such  law  does  not  conflict  with  tlie  pubUc  policy  of  the  latter 
state.'^^ 

(ii)  As  Dependent  Upon  Number  and  Supeevision  of  Servants  —  (a)  In 
General.  A  master  may  himself  superintend  tlie  work  at  which  his  servants  are 
engaged,  and  need  not  employ  a  competent  superintendent,  if  he  is  himself  com- 
petent to  oversee  and  direct  the  work,  having  regard  for  the  safety  of  his 
employees."^ 

(b)'  Duty  to  Employ  Sufficient  Force  —  (1)  In  General.  The  obligation  of 
a  master  to  furnish  reasonably  safe  instrumentalities  for  the  performance  of  his 
work  embraces  the  obligation  to  provide  a  sufficient  number  of  servants  to  per- 
form the  work  safely,  and  the  fellow  servant  doctrine  cannot  be  invoked  to  defeat 
a  recovery  for  injuries  due  to  his  neglect  of  such  duty,^^  unless  the  injured  serv- 
ant might,  by  the  exercise  of  ordinary  care,  have  known  the  danger  of  undertaking 
the  work  with  the  force  furnished.'^ 

(2)  Usual  and  Customary  ]N" umber.  It  is  the  duty  of  a  master  to  furnish 
such  number  of  competent  servants  as  is  usual  and  customary  in  his  business,^^ 
and  where  he  does  this  he  cannot  as  a  rule  be  charged  with  negligence.'^ 


L.  ed.  109  [affirming  31  Minn.  11,  16  N.  W. 
413,  47  Am.  Rep.  771]  ;  Boston,  etc.,  E.  Co. 
V.  McDuffey,  79  Fed.  934,  25  C.  C.  A.  247. 
See  also  Mexican  Cent.  R.  Co.  v.  Sprague, 
114  Fed.  544,  52  C.  C.  A.  318;  Mexican  Cent. 
R.  Co.  V.  Knox,  114  Fed.  73,  52  C.  C.  A.  21. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  326. 

72.  See  Walsh  v.  New  York,  etc.,  R.  Co., 
160  Mass.  571,  36  N.  E.  584,  39  Am.  St. 
Rep.  514;  Herrick  v.  Minneapolis,  etc.,  R. 
Co.,  31  Minn.  11,  16  N.  W.  413,  47  Am.  St. 
Rep.  771  [afjirmed  in  127  U.  S.  210,  8  S.  Ct. 
1176,  32  L.  ed.  109]. 

73.  Haworth  v.  Seevers  Mfg.  Co.,  87  Iowa 
765,  51  N.  W.  08,  62  N.  W.  325. 

74.  See  supra,  IV,  B. 

75.  Georgia. —  Ocean  Steamship  Co.  v. 
Cheeney,  95  Ga.  381,  22  S.  E.  544  \_affcrming 
92  Ga.  726,  19  S.  E.  33,  44  Am.  St.  Rep. 
113]. 

Illinois. —  Supple  V.  Agnew,  191  111.  439, 
61  N.  E.  392  [reversing  80  111.  App.  437]. 
Compare  Chicago,  etc.,  R.  Co.  v.  Donahue,  75 
111.  106. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Se- 
raones,  51  S.  W.  612,  21  Ky.  L.  Rep.  444. 

Louisiana.- —  Evans  v.  Louisiana  Lumber 
Co.,  Ill  La.  534,  35  So.  736;  Hill  v.  Big 
Creek  Lumber  Co.,  108  La.  162,  32  So.  372. 

Minnesota. —  Peterson  v.  American  Grass 
Twine  Co.,  90  Minn.  343,  96  N.  W.  913. 

Missouri. —  McMullen  v.  Missouri,  etc.,  R. 
Co.,  60  Mo.  App.  231;  Craig  v.  Chicago,  etc., 
R.  Co.,  54  Mo.  App.  523. 

New  Hampshire. —  Hilton  v.  Fitchburg  R. 
Co.,  73  N.  H.  116,  59  Atl.  625,  68  L.  R.  A. 
428. 

New  York. —  Flike  v.  Boston,  etc.,  R.  Co., 
53  N.  Y.  549,  13  Am.  Rep.  545;  Graham  v. 
Chapman,  11  N,  Y.  Suppl.  318.  Compare 
Riordan  v.  Ocean  Steamship  Co.,  124  N.  Y, 
655,  26N.  E.  1027  [affirming  11  N.  Y.  Suppl. 
50]. 

North  Carolina. —  Means  v.  Carolina  Cent. 
R.  Co.,  126  N.  C.  424,  35  S.  E.  813. 

Texas. — ■  Bonn  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1904)  82  S.  W.  808;  San  Antonio 
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Traction  Co.  v.  De  Rodriguez,  (Civ.  App. 
1903)  77  S.  W.  420. 

Wisconsin. —  Johnson  v.  Ashland  Water 
Co.,  71  Wis.  553,  37  N.  W.  823,  5  Am.  St. 
Rep.  243. 

United  States. —  Western  Coal,  etc.,  Co.  v. 
Ingraham,  70  Fed.  219,  17  C.  C.  A.  71;  Shu- 
maclier  v.  St.  Louis,  etc.,  R.  Co.,  39  Fed.  174; 
Mason  v.  Edison  Mach.  Works,  28  Fed.  228. 
*  See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  328. 

Compare  Colorado  Cent.  R.  Co.  v.  Mar- 
tin, 7  Colo.  592,  4  Pac.  1116;  Craven  v. 
Mayers,  165  Mass.  271,  42  N.  E.  1131;  Scan- 
Ion  V.  Lake  Shore,  etc.,  R.  Co.,  24  Ohio  Cir. 
Ct.  256. 

Failure  to  keep  a  watchman  at  a  switch,  is 

not  necessarily  negligence  in  a  railroad  com- 
pany. Sellars  v.  Richmond,  etc.,  R.  Co.,  94 
N.  C.  654. 

IMining  boss. —  The  Pennsylvania  act  of 
June  30,  1885,  does  not  necessitate  the  em- 
ployment of  a  mining  boss,  for  each  of  several 
drifts  or  openings,  which  are  in  the  same 
property,  and  the  coal  from  which  is  taken 
over  one  set  of  scales,  and  loaded  on  cars 
at  the  same  chutes.  Serfass  v.  Dreisbach,  2 
Pa.  Dist.  5G. 

76.  See  Louisville,  etc.,  R.  Co.  V.  Semones, 
51  S.  W.  612,  21  Kv.  L.  Rep.  444.  And  see 
supra,  IV,  F,  4,  b,  (i),  (b),  (2). 

77.  Columbus,  etc.,  R.  Co.  v.  Celley,  1  Ohio 
Cir.  Ct.  267,  1  Ohio  Cir.  Dec.  146;  Gulf,  etc., 
R.  Co.  V.  Harriett,  80  Tex.  73,  15  S.  W. 
556. 

78.  Relyea  v.  Kansas  City,  etc.,  R.  Co., 
112  Mo.  86,  20  S.  W.  480,  18  L.  R.  A.  817. 

All  that  is  required  of  a  railroad  company 

is  that  it  construct  and  .  "  equip  its  side 
tracks  and  cars,  and  station  its  agents,  in  the 
manner  usual  with  well-managed  railroads, 
and  as  good  railroading  required."  Hewitt 
V.  Flint,  etc.,  R.  Co.,  67  Mich.  61,  34  N.  W. 
659.  Compare  East  Tennessee,  etc.,  R.  Co.  v. 
Kane,  92  Ga.  187,  18  S.  E.  18,  22  L.  R.  A. 
315,  where  it  was  held  that  testimony  as  to 
ihe  customs  or  usages  of  railroads,  without 
reference  to  Avhether  they  are  wisely  or  badly 
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(3)  Absence  or  Failure  to  Appear.  Where  a  master  has  furnished  a  suffi- 
cient number  of  servants,  the  absence  of  one  of  them  from  liis  post  of  duty  with- 
out the  master's  knowledge  and  consent  will  not  render  him  liable  for  injuries 
caused  by  reason  of  such  absence,'^^  unless  the  servant  who  absents  himself  occu- 
pies the  position  of  a  vice-principal.^^  But  the  mere  fact  that  the  master  has 
hired  the  necessary  number  of  servants  will  not  relieve  him  from  liability  where, 
upon  the  failure  of  a  part  of  them  to  appear,  he  undertakes  the  work  with  an 
insufficient  number.^^ 

(c)  Sitjpervision  and  Direction.  It  is  the  duty  of  a  master,  either  himself  or 
through  a  vice-principal,  to  exercise  such  general  supervision  and  direction  over 
his  servants  as  will  render  the  conduct  of  his  business  reasonably  safe  to  his 
employees.^^  The  rule,  however,  does  not  require  the  protection  of  employees 
from  the  negligence  of  a  fellow  servant,  or  extend  to  obvious  dangers.^^ 

(d)  Proximate  Cause  of  Injury.  In  order  to  prevent  the  application  of  the 
fellow  servant  doctrine,  and  to  hold  the  master  liable  for  injuries  alleged  to  have 
been  caused  by  reason  of  the  absence  of  a  sufficient  number  of  servants,  or 
through  the  master's  failure  to  exercise  a  proper  supervision  and  direction  over 
them,  the  master's  negligence  must  have  been  the  proximate  cause  of  the  injurj^^* 

(ill)  Competency  of  Servants^^  —  (a)  Rule  Stated.  The  master  is  bound 
to  the  exercise  of  due  care  and  diligence  in  the  selection  and  employment  of  his 
servants,  and  if  a  servant  sustains  injuries  through  the  incompetence  of  a  fellow 


managed,  or  to  their  particular  location  or 
surroundings,  or  to  peculiar  circumstances 
which  in  any  given  instance  would  tend  to 
illustrate  the  diligence  or  negligence  of  a 
company  in  guarding  or  failing  to  guard  its 
switches,  was  inadmissible. 

Guarding  uncovered  trenches. —  Evidence  of 
what  is  usually  done  at  other  places,  and 
under  different  circumstances,  as  to  guarding 
uncovered  trenches,  is  properly  excluded  in 
an  action  for  injuries  caused  by  defendant's 
negligence  in  failing  to  place  a  watchman  at 
an  uncovered  trench  in  which  plaintiff  was 
working.  Craven  v.  Mayers,  165  Mass.  271, 
42  N.  E.  1131. 

79.  Cheeney  v.  Ocean  Steamship  Co.,  92 
Ga.  726,  19  8.  E.  33,  44  Am.  St.  Rep.  113; 
Potter  V.  New  York  Cent.,  etc.,  R.  Co.,  136 
N.  Y.  77,  32  N.  E.  603 ;  Reickel  v.  New  York 
Cert.,  etc.,  R.  Co.,  130  N.  Y.  682,  29  N.  E. 
763;  National  Tube  Works  v.  Bedell,  96  Pa. 
St.  175 ;  Parker  v.  New  York,  etc.,  R.  Co.,  18 
R.  I.  773,  30  Atl.  849. 

Absence  due  to  fault  of  master. —  A  rail- 
road company  is  liable  for  the  death  of  a 
servant,  caused  by  the  absence  from  a  train, 
for  the  purpose  of  getting  something  to  eat, 
of  part  of  a  train  crew,  who  were  required 
to  remain  on  duty  nineteen  hours  without 
any  way  of  getting  meals,  although  decedent 
was  a  fellow  servant.  Pennsylvania  Co.  v. 
McCafferv,  139  Ind.  430,  38  N.  E.  67,  29 
L.  R.  A.  104. 

80.  Gerrish  v.  New  Haven  Ice  Co.,  63  Conn. 
9,  27  Atl.  235;  McElligott  f.  Randolph,  61 
Conn.  157,  22  Atl.  1094,  29  Am.  St.  Rep. 
181. 

81.  Flike  v.  Boston,  etc.,  R.  Co.,  53  N.  Y. 
549,  13  Am.  Rep.  545. 

82.  Arkansas. —  Bloyd  v.  St.  Louis,  etc.,  R. 
Co.,  58  Ark.  66,  22  S.  W.  1089,  41  Am.  St. 
Rep.  85. 


Connecticut. —  Gerrish  v.  New  Haven  Ice 
do.,  63  Conn.  9,  27  Atl.  235. 

Louisiana. —  Evans  v.  Louisiana  Lumber 
Co.,  Ill  La.  534,  35  So.  736;  Hill  v.  Big 
Creek  Lumber  Co.,  108  La.  162,  32  So.  372, 
58  L.  R.  A.  346. 

Massachusetts. —  Sv;eat  v.  Boston,  etc.,  R. 
Co.,  156  Mass.  284,  31  N.  E.  296. 

New  York. —  Warn  v.  New  York  Cent.,  etc., 
R.  Co.,  80  Hun  71,  29  N.  Y.  Suppl.  897; 
Besel  V.  New  York  Cent.,  etc.,  R.  Co.,  9  Hun 
457  [reversed  on  other  grounds  in  70  N.  Y. 
171] :  Stewart  V.  New  York,  etc.,  R.  Co.,  5 
Silv.'Sup.  198,  8  N.  Y.  Suppl.  19  [affirmed 
in  126  N.  Y.  631,  27  N.  E.  410] ;  Koosorow- 
ska  V.  Glasser,  8  N.  Y.  Suppl.  197. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Nor- 
ment,  84  Va.  167,  4  S.  E.  211,.  10  Am.  St. 
Rep.  827. 

Vnited  States. —  Baltimore,  etc.  R.  Co.  v. 
Henthorne,  73  Fed.  634,  19  C.  C.  A.  623; 
Keiley  v.  The  Allianca,  44  Fed.  97;  Au  v. 
New  York,  etc.,  R.  Co.,  29  Fed.  72. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  331. 

83.  Dixon  v.  Union  Ironworks,  90  Minn. 
492,  97  N.  W.  375.  See  also  Hilton,  etc., 
Lumber  Co.  v.  Ingram,  119  Ga.  652,  46  S.  E. 
895,  100  Am.  St.  Rep.  204 ;  Timm  v.  Michigan 
Cent.  R.  Co.,  98  Mich.  226,  57  N.  W.  116; 
Malone  v.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep. 
573  [reversi7ig  6  Thomps.  &  C.  1]. 

84.  Henry  v.  Staten  Island  R.  Co.,  81 
N.  Y.  373;  Harvey  v.  New  York  Cent.,  etc., 
R.  Co.,  57  Hun  (N.  Y.)  589,  10  N.  Y.  Suppl. 
645;  Piper  v.  New  York  Cent.,  etc.,  R.  Co., 
1  Thomps.  &  C.  (N.  Y.)  290  [affirmed  in  50 
N.  Y.  630] ;  Anthony  v.  Leeret,  4  N.  Y. 
Suppl.  676;  Forey  v.  Syracuse,  etc.,  R.  Co., 
12  N.  Y.  St.  198. 

85.  Concurrent  negligence  of  fellow  serv- 
ants see  infra,  IV,  G,  4,  a,  (iv). 

[IV,  G,  4,  a,  (ill),  (a)] 


1294    [26  Cyc] 


MASTER  AND  SERVANT 


servant  whom  the  master  or  one  acting  for  him  has  been  negligent  in  employing 
or  retaining  in  service,  the  injured  servant  may  recover  for  such  injuries  unless 
he  knew  or  should  have  known  of  such  incompetency.^^ 


86.  Alabama. —  Tyson  v.  South,  etc.,  Ala- 
bama R.  Co.,  Gl  Ala.  554,  32  Am.  Rep.  8; 
Mobile,  etc.,  R.  Co.  v.  Thomas,  42  Ala.  G72; 
Walker  v.  Boiling,  22  Ala.  294,  act  of  vice- 
principal  in  selecting  or  not  dismissing  an 
incompetent  servant  binds  the  master. 

Arkansas. —  Kausas,  etc..  Coal  Co.  v. 
Brownlie,  60  Ark.  582,  3  S.  W.  453. 

California. —  Nofsmger  v.  Goldman,  122 
Cal.  609,  55  Pac.  425;  Matthews  v.  Bull, 
(1897)  47  Pac.  773. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701. 

Connecticut. —  McElligott  v.  Randolph,  61 
Conn.  157,  22  Atl.  1094,  29  Am.  St.  Rep. 
181,  holding  that  vice-principal  or  agent  must 
act  up  to  the  limit  of  the  duty  of  the  master, 
otherwise  the  master's  duty  is  not  performed 
and  he  is  liable. 

Delaware. —  Giordano  v.  Brandywine  Gran- 
ite Co.,  3  Pennew.  423,  52  Atl.  332;  Murphy 
V.  Hughes,  1  Pennew.  250,  40  Atl.  187. 

Georgia. —  Cooper  v.  MuUins,  30  Ga.  146, 
76  Am.  Dec.  638. 

Illinois. —  Metropolitan  West  Side  El.  R. 
Co.  V.  Fortin,  203  111.  454,  67  N.  E.  977  [af- 
firming 107  111.  App.  1571  ;  Niantic  Coal,  etc., 
Co.  V.  Leonard,  126  111.  216,  19  N.  E.  294  [af- 
firming 25  111.  App.  95]  ;  Chicago,  etc.,  R. 
Co.  V.  Sullivan,  63  111.  293;  Illinois  Cent.  R. 
Co.  V.  Jewell,  46  111.  99,  92  Am.  Dec.  240; 
Blah  V.  W^est  Chicago  St.  R.  Co.,  100  111. 
App.  393;  Chicago,  etc.,  R.  Co.  v.  Myers,  83 
111.  App.  469;  St.  Louis  Consol.  Coal  Co.  v. 
Seniger,  79  111.  App.  456. 

Indiana. —  Hall  v.  Bedford  Quarries  Co., 
156  Ind.  460,  60  N.  E.  149;  Cincinnati,  etc., 
R.  Co.  V.  Madden,  134  Ind.  462,  34  N.  E.  227 ; 
Xordyke,  etc.,  Co.  V.  Van  Sant,  99  Ind.  188; 
Ohio,  etc.,  R.  Co.  v.  Collarn,  73  Ind.  261,  38 
Am.  Rep.  134. 

Iowa. —  Scott  V.  Iowa  Tel.  Co.,  126  Iowa 
524,  102  Is.  W.  432;  Beresford  v.  American 
Coal  Co..  124  Iowa  34,  98  N.  W.  902,  70 
L.  R.  A.  256. 

Kansas. —  Union  Pac.  R.  Co.  v.  Milliken, 
8  Kan.  647. 

Kentucky.— •'Lomsville,  etc.,  R.  Co.  v.  Col- 
lins, 2  Duv.  114,  87  Am.  Dec.  486;  Chesa- 
peake, etc.,  R.  Co.  V.  McMannon,  8  S.  W.  18. 
10  Ky.  L.  Rep.  248. 

Louisiana. —  Merritt  v.  Victoria  Lumber 
Co.,  Ill  La.  159,  35  So.  497;  Poirier  v.  Car- 
roll, 35  La.  Ann.  699;  Quirk  v.  Haskins,  15 
La.  Ann.  656. 

Maine. —  Donnellv  v.  Booth  Bros.,  etc.. 
Granite  Co.,  90  Me.  110,  37  Atl.  874;  Blake 
V.  Maine  Cent.  R.  Co.,  70  Me.  60,  35  Am.  Rep. 
297. 

Maryland. —  Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  42  Atl.  60,  71  Am.  St.  Rep.  441, 
42  L.  R.  A.  842. 

Massachusetts. —  Olsen  v.  Andrews,  168 
Mass.  261,  47  N.  E.  90;  Cayzer  v.  Taylor,  10 
Gray  274,  69  Am.  Dec.  317! 

[IV,  G,  4,  a,  (in),  (a)] 


Michigan. —  Lee  v.  Michigan  Cent.  R.  Co., 
87  MiclK  574,  49  N.  W.  909;  Slater  v.  Chap- 
man, 67  Mich.  523,  35  N.  W.  106,  11  Am.  St. 
Rep.  503. 

Minnesota. — Nutzmann  v.  Grermania  L.  Ins. 
Co.,  78  Minn.  504,  81  N.  W.  518;  Jenson  v. 
Great  Northern  R.  Co.,  72  Minn.  175,  75 
N.  W.  3,  71  Am.  St.  Rep.  475;  McMahon  v. 
Davidson,  12  Minn.  357. 

Mississippi. —  Memphis,  etc.,  R.  Co.  v. 
Thomas,  51  Miss.  637;  New  Orleans,  etc., 
R.  Co.  V.  Hughes,  49  Miss.  258. 

Missouri. —  Smith  v.  St.  Louis,  etc.,  R. 
Co.,  151  Mo.  391,  52  S.  W.  378,  48  L.  R.  A. 
368;  Grube  v.  Missouri  Pac.  R.  Co.,  (1888) 
10  S.  W.  185;  Neilon  v.  Kansas  City,  etc., 
R.  Co..  85  Mo.  599;  Kersey  v.  Kansas  City, 
etc.,  R.  Co.,  79  Mo.  362;  Moss  v.  Pacific  R. 
Co.,  49  Mo.  167,  8  Am.  Rep.  126;  Harper 
V.  Indianapolis,  etc.,  R.  Co.,  47  Mo.  567,  4 
Am.  Rep.  353. 

New  Hampshire. —  Hilton  v.  Fitchburg  R. 
Co.,  73  N.  H.  116,  59  Atl.  625,  68  L.  R.  A. 
428. 

'NeiD  Jersey. —  Chandler  v.  Atlantic  Coast 
Electric  R.  Co.,  61  N.  J.  L.  380,  39  Atl.  674. 

New  York. —  Baird  v.  New  York  Cent.,  etc., 
R.  Co..  172  N.  Y.  637,  65  N.  E.  1113  [affirm- 
ing 64  N.  Y.  App.  Div.  14,  74  N.  Y.  Suppl. 
7341  ;  Sullivan  v.  Metropolitan  St.  R.  Co., 
53  N.  Y.  App.  Div.  89,  65  N.  Y.  Suppl.  842; 
Barkley  v.  New  York  Cent.,  etc.,  R.  Co.,  35 
N.  Y.  App.  Div.  228,  54  N.  Y.  Suppl.  766. 

North  Carolina, —  Lamb  v.  Littman,  128 
N.  C.  361,  38  S.  E.  911,  53  L.  R.  A.  852. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Ehlert, 
25  Ohio  Cir.  Ct.  37 ;  Cincinnati,  etc.,  R.  Co. 
'i\  Tliompson,  21  Ohio  Cir.  Ct.  778,  12  Ohio 
Cir.  Dec.  326.  . 

Pennsylvania. —  Frazier  v.  Pennsylvania  R. 
Co.,  38  Pa.  St.  104,  80  Am.  Dec.  467 ;  Everson 
r.  Rollinson,  5  Pa.  Cas.  49,  8  Atl.  194; 
O'Dowd  V.  Burnham,  19  Pa.  Super.  Ct.  464. 

South  Carolina. —  Hvland  v.  Southern  Bell 
Tel.,  etc.,  Co.,  70  S.  C.  315,  49  S.  E.  879; 
Hicks  V.  Southern  R.  Co.,  63  S.  C.  559,  41 
S.  E.  753,  38  S.  E.  725. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Gurley,  12  Lea  46 ;  Nashville,  etc.,  R.  Co.  v. 
Elliott,  1  Coldw.  611,  78  Am.  Dec.  506. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Davis, 
92  Tex.  372.  48  S.  W.  570  [reversing  (Civ. 
App.  1898)  45  S.  W.  956] ;  Texas,  etc.,  R.  Co. 
V.  Johnson,  80  Tex.  519,  35  S.  W.  1042; 
Galveston,  etc.,  R.  Co.  v.  Sherwood,  (Civ. 
App.  1902)  67  S.  W.  776. 

Utah.—  Handley  v.  Daly  Min.  Co.,  15  Utah 
176,  49  Pac.  295,  62  Am.  St.  Rep.  916. 

Washington. —  Carlson  v.  W^ilkeson  Coal, 
etc.,  Co.,  19  W'ash.  473,  53  Pac.  725. 

West  Virginia. —  Oliver  v.  Ohio  River  R. 
Co.,  42  W.  Va.  703,  26  S.  E.  444;  Core  v. 
Ohio  River  R.  Co.,  38  W.  Va.  456,  18  S.  E. 
596. 

Wisconsin. —  Kanip  v.  Coxe,  122  Wis.  206, 
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(b)  Care  Required  of  Master.  The  degree  of  care  required  of  the  master  is 
ordinary  or  reasonable  care,^'  such  as  men  of  ordinary  care  and  prudence  engaged 
in  the  same  or  similar  business  on  their  own  account  are  in  the  habit  of  exercis- 


99  N.  W.  306;  Curran  v.  A.  H.  Stange  Co., 
98  Wis.  598,  74  N.  W.  377. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Mares,  123  U.  S.  710,  8  S.  Ct.  321,  31  L.  R.  A. 
2DG;  Olseri  v.  North  Pac.  Lumber  Co.,  100 
J'ed.  384,  40  C.  C.  A.  427 ;  Crew  v.  St.  Louis, 
etc.,  R.  Co.,  20  Fed.  87;  Jordan  v.  Wells,  13 
Fed.  Cas.  No.  7,525,  3  Woods  527. 

England. —  Wilson  v.  Merry,  L.  R.  1  H.  L. 
820,  19  L.  T.  Rep.  N.  S.  30;  Barton's  Hill 
Coal  Co.  V.  Reid,  4  Jur.  N.  S.  767,  3  Maeq. 
H.  L.  266,  6  Wkly.  Rep.  664. 

Canada. —  Baird  v.  Dunn,  33  N.  Brunsvv. 
156. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  334. 

Want  of  license  as  evidence  of  master's 
negligence.— Under  Ala.  Acts  (1886-1887), 
p.  100,  §§  1,  2,  requiring  locomotive  engi- 
neers to  be  licensed  where  they  "  operate  or 
(hive  an  engine  upon  the  main  line  or  road- 
bed of  any  railroad  in  this  State,"  and  not 
otherwise,  the  fact  that  an  engineer  had  no 
license  does  not  tend  to  show  negligence  on 
the  part  of  the  railroad  company,  where  the 
accident  occurred  in  a  freight  yard,  in  the 
use  of  a  yard  engine,  and  the  engineer  was 
emploved  only  for  yard  work.  Memphis,  etc., 
R.  Co".  V.  Askew,  90  Ala.  5,  7  So.  823. 

Effect  of  license  or  certificate. —  Possession 
of  diploma  or  license  is  not  sufficient  evi- 
dence 01  competency.  Richardson  v.  Carbon 
Hill  Coal  Co.,  6  Wash.  52,  32  Pac.  1012,  20 
L.  R.  A.  338.  Although  a  license  may  be 
prima  facie  evidence  of  competency  it  will 
not  authorize  retention  of  such  servant  after 
notice  of  his  habitual  and  gross  negligence. 
Walker  v.  Boiling,  22  Ala.  294. 

Complaint  and  promise  of  removal. —  A 
switchman  who  has  complained  of  the  incom- 
petency of  a  fireman  and  received  a  promise 
that  he  sliould  be  removed  cannot  be  held  to 
have  looked  so  intently  at  the  fireman  on  the 
engine,  when  afterward  signaling  to  him,  as 
to  have  identified  him  as  the  same  person. 
Calveston,  etc.,  R.  Co.  r.  Eckles,  25  Tex.  Civ. 
App.  179,  60  S.  W.  830. 

A  servant's  general  reputation  for  reckless- 
ness is  not  alone  sufficient  to  charge  a  fellow 
serv;mt.  injured  by  such  recklessness,  with 
knowledge  thereof.  Texas,  etc.,  R.  Co.  v. 
Johnson.  90  Tex.  304,  38  S.  W.  520. 

Knowledge  cf  incompetency  as  bar  to  re- 
covery see  supra,  IV,  E,  4.  And  see  Metro- 
politan West  Side  El.  R.  Co.  v.  Fortin,  203 
111.  454,  67  N.  E.  977 ;  Illinois  Cent.  R.  Co.  v. 
Smiesni,  104  111.  App.  194 ;  Webster  Mfg.  Co. 
V.  Schmidt,  77  111.  App.  49;  White  v.  Lewis- 
ton,  etc.,  R.  Co.,  94  N.  Y.  App.  Div.  4,  87 
N.  Y.  Suppl.  901;  Texas,  etc.,  R.  Co.  v.  John- 
son, 89  Tex.  519,  35  S.  W.  1042;  Northern 
Pac.  R.  Co.  V.  Mares,  123  U.  S.  710,  8  S.  Ct. 
321,  31  L.  ed.  296;  Oien  v.  The  Antonio  Zam- 
brana,  89  Fed.  60.  But  see  Lawrence  v. 
Texas  Cent.  R.  Co.,  25  Tex.  Civ.  App.  293, 
61  S.  W.  342. 


87.  Alahama. —  Tyson  v.  South,  etc.,  Ala- 
bama R.  Co.,  61  Ala.  554,  32  Am.  Rep.  8; 
Walker  v.  Boiling,  22  Ala.  294. 

Arkari^as. — Kansas,  etc.,  Coal  Co.  v.  Brown- 
lie,  60  Ark.  582,  31  S.  W.  453. 

California. —  Cunningham  v.  Los  Angeles 
R.  Co.,  115  Cal.  561,  47  Pac.  452;  McDonald 
V.  Hazletine,  53  Cal.  35. 

Delaware. —  Murphy  v.  Hughes,  1  Pennew. 
250,  40  Atl.  187. 

Georgia. —  Keith  v.  Walker  Iron,  etc.,  Co., 
81  Ga.  40,  7  S.  E.  166,  12  Am.  St.  Rep.  296. 

Illinois. —  Western  Stone  Co.  v.  Whalen, 
151  111.  472,  38  N.  E.  241,  42  Am.  St.  Rep. 
244;  Illinois  Cent.  R.  Co.  v.  Smiesni,  104 
111,  App.  194;  Agnew  v.  Supple,  80  111.  App. 
43/  [affirmed  in  191  111.  439,  61  N.  E.  392] 

Indiana. —  Indiana  Mfg.  Co.  v.  Millican,  87 
Ind.  87 ;  Chicago,  etc.,  R.  Co.  v.  Harney,  28 
Ind.  28,  92  Am.  Dee.  282.  But  see  Oakland 
City  Agricultural,  etc.,  Soc.  v.  Bingham,  4 
Ind.  App.  545,  31  N.  E.  383. 

loica. —  Maine  v.  Chicago,  etc.,  R.  Co.,  109 
Iowa  260,  70  N.  W.  630,  80  N.  W.  315. 

Kansas. —  Atchison,  etc..  Bridge  Co.  v. 
Milicr,  71  Kan.  13,  SO  Pac.  18,  1  L.  R.  A. 
N.  S.  682. 

Louisiana. — 'Bell  v.  Globe  Lumber  Co.,  107 
L'i.  725,  31  So.  994. 

Maty  land. —  Norfolk,  etc.,  R.  Co.  v.  Hoover, 
79  Md.  253,  29  Atl.  994,  47  Am.  St.  Rep. 
392,  25  L.  R.  A.  710;  Wonder  y.  Baltimore, 
etc.,  R.  Co.,  32  Md.  411,  3  Am.  Rep.  143; 
Shauck  V.  Northern  Cent.  R,  Co.,  25  Md.  462. 

Massachusetts. —  McPhee  v.  Scully,  163 
Mass.  216,  39  N.  E.  1007;  Mackin  v.  Boston, 
etc.,  R.  Co.,  135  Mass.  201,  46  Am.  Rep.  456. 

Michigan. —  Walkowski  v.  Penokee,  etc., 
Consol.  Mines,  115  Mich.  629,  73  N.  W.  895, 
41  L.  R.  A.  33;  Lewis  v.  Emery,  108  Mich. 
641,  66  N.  W.  569;  Jungnitsch  v.  Michigan 
Malleable  Iron  Co.,  105  Mich.  270,  63  N.  W. 
296;  Michigan  Cent.  R.  Co.  v.  Gilbert,  46 
Mich.  176,  9  N.  W.  243;  Davis  v.  Detroit, 
etc.,  R.  Co.,  20  Mich.  105,  4  Am.  Rep.  364. 
Compare  Timm  v.  Michigan  Cent.  R.  Co.,  98 
Mich.  226,  57  N.  W.  116. 

Missouri. —  Smith  v.  St.  Louis,  etc.,  R.  Co., 
151  Mo.  391,  52  S.  W.  378,  48  L.  R.  A.  368, 
Dysart  v.  Kansas  City,  etc.,  R.  Co.,  145  Mo. 
83,  46  S.  W.  751;  Williams  v.  Missouri  Pac. 
R.  Co.,  109  Mo.  475,  18  S.  W.  1098;  Zum- 
walt  V.  Chicago,  etc.,  R.  Co.,  35  Mo.  App. 
661. 

New  M exico. — Cerrillos  Coal  R.  Co.  v.  Dese- 
rant,  9  N.  M.  49,  49  Pac.  807. 

New  York. —  Wright  v.  New  York  Cent.  R. 
Co.,  28  Barb.  80  [reversed  on  other  grounds 
in  25  N.  Y.  562]. 

North  Carolina. —  Pleasants  v.  Raleigh, 
etc..  Air  Line  R.  Co.,  121  N.  C.  492,  28  S.  E. 
267,  61  Am.  St.  Rep.  674;  Cowles  v.  Rich- 
mond, etc.,  R.  Co.,  84  N.  C.  309,  37  Am.  Rep. 
620. 

Ohio. —  Pittsburg,  etc.,  R.  Co.  v.  Devinney, 
17  Ohio  St.  197. 
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ing  —  that  degree  of  diligence  and  precaution  which  the  exigencies  of  the  par- 
ticular service  reasonably  require.^^  The  master  is  not  an  insurer  of  the 
competency  of  his  servants.^'^ 

(c)  What  Constitutes  Actionable  Incompetency  —  (i)  In  General.  As  pre- 
liminary to  a  discussion  of  this  question  it  may  be  premised  that  wliat  in  a  given 
case,  constitutes  such  incompetency  in  a  servant  as  to  render  the  master  liable  for 


Pennsylvania. —  Mansfield  Coal,  etc.,  Co.  v. 
McEnery,  91  Pa.  St.  185,  36  Am.  Rep.  662; 
Delaware,  etc.,  Canal  Co.  v.  Carroll,  89  Pa. 
St.  374;  Caldwell  v.  Brown,  53  Pa.  St. 
453. 

South  Dakota. —  Gates  v.  Chicago,  etc.,  P. 
Co.,  2  S.  D.  422,  50  N.  W.  907. 

Tennessee. —  Fox  v.  Sandford,  4  Sneed  36, 
67  Am.  Dec.  587. 

Texas. —  El  Paso,  etc.,  R.  Co.  v.  Kelley, 
(1905)  87  S.  W.  660  [reversing  (Civ.  App. 
1904)  83  S.  W.  855];  Pilkinton  v.  Gulf,  etc., 
R.  Co.,  70  Tex.  226,  7  S.  W.  805;  Houston, 
etc.,  R.  Co.  V.  Myers,  55  Tex.  110;  Con- 
sumers' Cotton  Oil  Co.  V.  Jonte,  36  Tex.  Civ. 
App.  18,  80  S.  W.  847;  Postal  Tel.  Cable 
Co.  V.  Coote,  (Civ.  App.  1900)  57  S.  W. 
012;  Gulf,  etc.,  R.  Co.  v.  Scliwabbe,  1  Tex. 
Civ.  App.  573,  21  S.  W.  706. 

Vermont. —  Hard  V.  Vermont,  etc.,  R.  Co., 
82  Vt.  473. 

Virginia. —  Big  Stone  Gap  Iron  Co.  v.  Ket- 
lon,  102  Va.  23,  45  S.  E.  740.  102  Am.  St. 
Rep.  839;  Norfolk,  etc.,  R.  Co.  v.  Nuckol,  91 
Va.  193,  21  S.  E.  342. 

Wisconsin. —  Maitland  v.  Gilbert  Paper  Co., 
97  Wis.  476,  72  N.  W.  1124,  65  Am.  St.  Rep. 
137. 

United  States. —  Wabash  R.  Co.  v.  Mc- 
Daniels,  107  U.  S.  454,  2  S.  Ct.  932,  27  L.  ed. 
e05;  Southern  Pac.  Co.  v.  Hetzer,  135  Fed. 
272,  6S  C.  C.  A.  26,  1  L.  R.  A.  N.  S.  288; 
Pemisvlvania  Co.  v.  Fishack,  123  Fed.  465, 
59  C.  C.  A.  269 ;  Southern  Pac.  Co.  v.  Hunts- 
man, lis  Fed.  412,  55  C.  C.  A.  366;  Mel- 
ville V.  Missouri  River,  etc.,  R.  Co.,  48  Fed. 
820;  Crew  v.  St.  Louis,  etc.,  R.  Co.,  20  Fed. 
87:  Mentzer  v.  Armour,  18  Fed.  373,  5 
McCrarv  617;  Brown  v.  The  D.  S.  Cage,  4 
Fed.  Cas.  No.  2,002,  1  Woods  401;  Dillon  v. 
Union  Pac.  R.  Co.,  7  Fed.  Cas.  No.  3,916,  3 
Dill.  319;  Miller  v.  Baltimore,  etc.,  R.  Co., 
17  Fed.  Cas.  No.  9,560. 

England.— Tsirrant  v.  Webb,  18  C.  B.  797, 
25  L.  J.  C.  P.  261,  4  Wkly.  Rep.  640,  86 
E.  C.  L.  797;  Lovegrove  v.  London,  etc.,  R. 
Co.,  16  C.  B.  N.  S.  669,  10  Jur.  N.  S.  879,  33 
L.  J.  C.  P.  329,  10  L.  T.  Rep.  N.  S.  718,  12 
Wkly.  Rep.  988,  111  E.  C.  L.  669;  Searle  v. 
Lindsay,  11  C.  B.  N.  S.  429,  8  Jur.  N.  S.  746, 
31  L.  j.  C.  P.  106,  5  L.  T.  Rep.  N.  S.  427,  10 
Wkly.  Rep.  89,  103  E.  C.  L.  427. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  336. 

Highest  degree  of  care  not  necessary  see 
Jungnitsch  v.  Michigan  Malleable  Iron  Co., 
105  Mich.  270,  63  N.  W.  296. 

88.  Kansas,  etc.,  Coal  Co.  v.  Brownlie,  60 
Ark.  582,  31  S.  W.  453. 

89.  "  It  is  such  care  as,  in  view  of  the  con- 
sequences that  may  result  from  negligence  on 

[IV,  G,  4,  a,  (III),  (B)] 


the  part  of  employes,  is  fairly  commensu- 
rate with  the  perils  or  dangers  likely  to  be 
encountered."  Wabash  R.  Co.  v.  McDaniels, 
107  U.  S.  454,  460,  2  S.  Ct.  932,  27  L.  ed. 
605.    See  also  the  following  cases: 

Delaware. —  Murphy  v.  Hughes,  1  Pennew. 
250,  40  Atl.  187. 

Illinois. —  Western  Stone  Co.  v.  Whalen, 
151  111.  472,  38  N.  E.  241,  42  Am.  St.  Rep. 
244;  Illinois  Cent.  R.  Co.  v.  Smiesni,  104  111. 
App.  194. 

Michigan. —  Michigan  Cent.  R.  Co.  v.  Gil- 
bert, 46  Mich.  176,  9  N.  W.  243.  And  see 
Jungnitsch  v.  Michigan  Malleable  Iron  Co., 
105  Mich.  270,  63  N.  W.  296. 

Missouri. —  Williams  v.  Missouri  Pac.  R. 
Co.,  109  Mo.  475,  IS  S.  W.  1098. 

United  States. —  Crew  v.  St.  Louis,  etc.,  R. 
Co.,  20  Fed.  87. 

90.  California. —  Stephens  v.  Doe,  73  Gal. 
26,  14  Pac.  378. 

Delaware. —  Giordano  v.  BrandyAvine  Gran- 
ite Co.,  3  Pennew.  423,  52  Atl.  332. 

Georgia. —  Keith  v.  Walker  Iron,  etc.,  Co., 
81  Ga.  49,  7  S.  E.  166,  12  Am.  St.  Rep.  296; 
McDonald  v.  Eagle,  etc.,  Mfg.  Co.,  68  Ga. 
839. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Conroy, 
68  111.  560;  Columbus,  etc.,  R.  Co.  v.  Troesch, 
68  111.  545,  18  Am.  Rep.  578. 

Indiana. —  Columbus,  etc.,  R.  Co.  v.  Arnold, 
31  Ind.  174,  99  Am.  Dec.  615. 

Kansas. —  Union  Pac.  R.  Co.  v.  Milliken, 
8  Kan.  647. 

Maine. —  Beaulieu  v.  Portland  Co.,  48  Me. 
29L 

Maryland. —  Norfolk,  etc.,  R.  Co.  v.  Hoover, 
79  Md.  253,  29  Atl.  994,  47  Am.  St.  Rep.  392, 
25  L.  R.  A.  710;  Baltimore  v.  W^ar,  77  Md. 
593,  27  Atl.  85. 

Minnesota. —  Foster  v.  Minnesota  Cent.  R. 
Co.,  14  Minn.  360. 

Missouri. —  Moss  v.  Pacific  R.  Co.,  49  Mo. 
167,  8  Am.  Rep.  126. 

Pennsylvania. —  Mulhern  r.  Lehigh  Valley 
Coal  Co.,  161  Pa.  St.  270,  28  Atl.  1087, 
1088. 

Texas. — ■  San  Antonio,  etc.,  R.  Co.  v.  Tay- 
lor, (Civ.  App.  1896)  35  S.  W.  855;  Gulf, 
etc.,  R.  Co.  V.  Schwabbe,  1  Tex.  Civ.  App. 
573,  21  S.  W^  706. 

United  States.— The  E.  B.  Ward  Jr.,  20 
Fed.  702  (admiralty  rule)  ;  Buckley  v.  Gould, 
etc..  Silver  Min.  Co.,  14  Fed.  833,  8  Sawy. 
394. 

England. —  Wilson  v.  Merry,  L.  R.  1 
H.  L.  Sc.  326,  19  L.  T.  Rep.  N.  S.  30;  Tar- 
rant V.  Wehh,  18  C.  B.  797,  25  L.  J.  C.  P. 
261,  4  Wklv.  Rep.  640,  86  E.  C.  L.  797;  Wig- 
more  V.  Jay,  5  Exch.  354,  14  Jur.  837,  19 
L.  J.  Exch.  300. 
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injuries  to  another  servant  caused  thereby  necessarily  depends  upon  the  facts  and 
circumstances  of  the  particular  case.^^ 

(2)  Inexpekience  or  Youth.  The  mere  fact  that  a  servant  is  inexperienced 
in  the  particular  work  in  which  he  is  employed or  is  youtliful,^^  is  not  of  itself 
sufficient  to  charge  the  master  with  negligence.  But  the  youth  of  a  servant  may 
be  considered  on  the  question  of  his  competency  to  do  tlie  work  assigned  him ; 
and  where  the  nature  of  a  servant's  work  is  such  as  to  require  experience  for 
its  reasonably  safe  performance,  his  inexperience  is  sufficient  to  show  his 
incompetency.^^ 

(3)  Physical  Disability.  The  fact  that  a  servant  is  physically  disabled  to 
perform  his  duties  is  sufficient  to  charge  the  master  with  negligence  in  employing 
him.^^    Nevertheless  the  fact  that  a  railroad  engineer  is  near-sighted/^  or  that 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  335. 

91.  "  Incompetency  exists  not  alone  in 
physical  or  mental  attributes,  but  in  the  dis- 
position with  which  a  servant  performs  his 
duties.  If  he  habitually  neglects  these  duties, 
he  becomes  unreliable,  and  although  he  may 
be  physically  and  mentally  able  to  do  well 
all  that  is  required  of  him,  his  disposition 
toward  his  work  and  toward  the  general 
safety  of  the  work  of  his  employer  and  to 
his  fellow-servants  makes  him  an  incompe- 
tent man."  Coppins  v.  New  York  Cent.,  etc., 
R.  Co.,  122  N.  Y.  557,  564,  25  N.  E.  915, 
19  Am.  St.  Rep.  523    [affirmed  48  Hun  292]. 

A  single  act  of  negligence  by  a  servant  re- 
sulting in  injury  to  a  fellow  servant  is  not 
of  itself  sufficient  to  show  incompetency,  so 
as  to  make  the  master  liable.  Galveston,  etc., 
R.  Co.  V.  Davis,  92  Tex.  372,  48  S.  W.  570 
[reversing  (Civ.  App.  1898)  45  S.  W.  956]; 
Spring  Valley  Coal  Co.  v.  Patting,  86  Fed. 
433,  30  C.  C.  A.  168.  See  also  Fournier  v. 
Columbian  Mfg.  Co.,  70  N.  H.  629,  44  Atl. 
104,  holding  that  a  servant  injured  by  the 
negligence  of  a  fellow  servant,  when  the  lat- 
ter was  a  competent  and  ordinarily  careful 
servant,  cannot  recover  from  the  master. 

Railroad  engineers. —  While  a  railroad  com- 
pany is  bound  to  furnish  competent  engineers 
and  firemen,  it  is  not  required  to  furnish 
the  best  that  can  be  secured.  Lyttle  v.  Chi- 
cago, etc.,  R.  Co.,  84  Mich.  289,  47  N.  W. 
571. 

The  incompetency  of  a  locomotive  engineer 

may  consist  of  a  disregard  of  signals,  or  dis- 
obedience of  the  orders  of  other  employees 
having  authority  to  direct  the  movements  of 
the  engine.  Sizer  v.  Syracuse,  etc.,  R.  Co., 
7  Lans.  (N.  Y.)  67. 

Unlicensed  engineer. —  The  mere  fact  that  a 
master  employs  an  unlicensed  engineer  to 
run  his  boiler  does  not  render  him  liable  to 
his  other  servants  for  injuries  caused  by  the 
explosion  of  the  boiler.  Birmingham  v.  Pet- 
tit,  21  D.  C.  209. 

Facts  held  not  to  show  incompetency  of 
switchman  see  Deverill  v.  Grand  Trunk  R. 
Co.,  25  U.  C.  Q.  B.  517. 

92.  Gibson  v.  Northern  Cent.  R.  Co.,  22 
Him  (N.  Y.)  289;  Haskin  v.  New  York  Cent., 
etc.,  R.  Co.,  65  Barb.  (N.  Y.)  129  [affirmed 
in  56  N.  Y.  608]  ;  National  Fertilizer  Co. 
V.  Travis,  102  Tenn.  16,  49  S.  W.  832. 

[82] 


Raising  to  the  post  of  conductor  a  person 
who  has  served  seven  years  as  car  coupler 
and  shover,  the  duties  of  which  position  made 
him  acquainted  with  the  modes  of  making 
up  trains,  the  dangers  incurred  by  those  em- 
ployed in  the  work,  and  by  others,  when  the 
trains  are  in  motion,  and  the  precautions 
necessary  to  guard  against  accidents,  is  not 
of  itself  negligence,  when  it  does  not  appear 
that  he  has  ever  shown  himself  to  be  incom- 
petent or  unfaithful  prior  to  the  injury  com- 
plained of.  Haskin  v.  New  York  Cent.,  etc., 
R.  Co.,  65  Barb.  (N.  Y.)  129  [affirmed  in  56 
N.  Y.  608]. 

Employment  of  manual  laborer  to  run 
steam  engine  not  of  itself  negligence  see  Jocii 
V.  Dankwardt,  85  111.  331. 

93.  Youth  of  servant  not  proof  of  incompe- 
tency.—  Arkansas. —  Kansas,  etc.,  Coal  Co,  v. 
Brownlie,  60  Ark.  582,  31  S.  W.  453. 

Illinois. —  Hansell  v.  Jansen,  46  111.  App. 
335. 

Iowa. —  Gorman  v.  Minneapolis,  etc.,  R.  Co., 
78  Iowa  509,  43  N.  W.  303. 

Michigan. —  Walkowski  v.  Penokee,  etc., 
Consol.  Mines,  115  Mich.  629,  73  N.  W.  895, 
41  L.  R.  A.  33. 

Missouri. —  Smillie  v.  St.  Bernard  Dollar 
Store,  47  Mo.  App.  402. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  338. 

94.  Carlson  v.  Wilkeson  Coal,  etc.,  Co.,  19 
Wash.  473.  53  Pac.  725. 

95.  Fraser  v.  Schroeder,  163  111.  459,  45 
N.  E.  288;  Evansville,  etc.,  R.  Co.  v.  Guyton, 
115  Ind.  450,  17  N.  E.  101,  7  Am.  St.  Rep. 
458  (assigning  inexperienced  conductor  to 
run  a  "wild"  freight  train);  Sullivan  v. 
Metropolitan  St.  R.  Co.,  53  N.  Y.  App.  Div. 
89,  65  N.  Y.  Suppl.  842;  Missouri  Pac.  R. 
Co.  V.  Patton,  (Tex.  Civ.  App.  1894)  25 
S.  W,  339  (putting  an  engineer  who  had 
never  been  over  the  road  in  charge  of  a  train 
sent  out  to  repair  the  track  after  a  storm). 

96.  Louisville,  etc.,  R.  Co.  v.  Davis,  91  Ala. 
487,  8  So.  552  (one-armed  brakeman)  ;  Mc- 
Phee  V.  Scully,  163  Mass.  216,  39  N.  E.  1007 
(servant  obviously  drunk)  ;  Baird  v.  New 
York  Cent.,  etc.,  R.  Co..  172  N.  Y.  637,  65 
N.  E.  1113  [affirming  64  N.  Y.  App.  Div.  14, 
71  N.  Y.  Suppl.  734]  (employment  of  brake- 
man  subject  to  epilepsy). 

97.  Texas,  etc.,  R.  Co.  v.  Harrington,  62 
Tex.  597. 

[IV,  G,  4,  a,  (III),  (c),  (3)] 
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he  lias  tlie  use  of  only  one  eye,^^  does  not  prove  liim  an  improper  person  for 
the  duty. 

(d)  Temjporary  Substitution  of  One  Servant  For  Another.  Tiie  temporary 
substitution  of  an  unskilled  for  a  competent  servant  by  the  master  or  an  author- 
ized agent,  whereby  a  fellow  servant  is  injured,  is  actionable  negligence.^^ 

(e)  Incompetency  After  Employment.  The  continuance  by  a  master  of  an 
incompetent  servant  in  his  employment,  whereby  another  servant  is  injured,  is  as 
much  a  breach  of  duty  and  a  ground  of  liability  as  the  original  employment  of  an 
incompetent  servant,^  provided  the  master  has  notice  of  such  incompetency.'^ 
But  where  a  servant  is  skilled  when  employed,  the  master  has  a  I'ight  to  rely 
upon  the  presumption  that  he  will  continue  careful  and  skilful,  and,  when  noti- 
fied that  he  has  become  careless,  he  is  not  ordinarily  bound  to  discharge  him 
without  an  investigation,  unless  such  notice  is  accompanied  by  evidence  which 
leaves  no  reasonable  doubt  as  to  the  truth  of  the  charge.^ 

(f)  Mastered  Knowledge  of  Incompetency  —  (1)  In  General.  The  mere 
incompetency  of  a  fellow  servant  is  insufficient  to  render  the  master  liable  for  his 
negligent  acts,  in  the  absence  of  a  showing  that  the  master  knew  or  should  have 
known  of  such  incompetency,  and  was  guilty  of  negligence  in  employing  him,  or 
in  retaining  him  in  the  service.^    But  the  master  must  use  reasonable  diligence 


98.  Keyes  v.  Pennsylvania  Co.,  i  Pa.  Cas. 
316,  3  AtL  15. 

99.  McElligott  V.  Randolph,  61  Conn.  157, 
22  AtL  1094^  29  Am.  St.  Rep.  181;  Ohio, 
etc.,  R.  Co.  V.  Collarn,  73  Ind.  261,  38  Am. 
Rep.  134;  Harper  v.  Indianapolis,  etc.,  R. 
Co.,  47  Mo.  567,  4  Am.  Rep.  353;  Core  v. 
Ohio  River  R.  Co.,  38  W.  Va.  456,  18  S.  E. 
596.  Compare  Rodman  v.  Michigan  Cent.  R. 
Co.,  55  Mich.  57,  20  N.  W.  788,  54  Am.  Rep. 
348,  in  which  the  court  was  equally  divided. 
But  see  Greenwald  v.  Marquette,  etc.,  R.  Co., 
49  Mich.  197,  13  N.  W.  513. 

Operation  of  engine  by  experienced  fireman. 
—  The  action  of  an  engineer  on  a  switch 
engine  in  permitting  the  engine  to  be  oper- 
ated under  his  direction  by  his  fireman,  who 
had  nearly  two  years'  experience  at  the  work, 
and  who  had  been  accustomed  to  handle  the 
engine,  is  not  such  negligence  as  will  enable 
a  fellow  servant  to  recover  from  the  railroad 
company  for  injuries  sustained  in  coupling  a 
car  to  the  engine  while  so  operated.  Thomp- 
son V.  Lake  Shore,  etc.,  R.  Co.,  84  Mich.  281, 
47  N.  w.  584. 

1.  Oilman  v.  Eastern  R.  Co.,  13  Allen 
(Mass.)  433,  90  Am.  Dec.  210;  Baulec  v. 
New  York,  etc.,  R.  Co.,  59  N.  Y.  356,  17 
Am.  Rep.  325;  Laning  v.  New  York  Cent.  R. 
Co.,  49  N.  Y.  521,  10  Am.  Rep.  417;  Cur- 
ran  V.  A.  H.  Stange  Co.,  98  Wis.  598,  74 
N,  W.  377;  Crew  v.  St.  Louis,  etc.,  R.  Co., 
20  Fed.  87. 

2.  Cameron  v.  New  York  Cent.,  etc.,  R. 
Co.,  145  N.  Y.  400,  40  N.  E.  1  [reversing 
77  Hun  519,  28  N.  Y.  Suppl.  898]. 

Master's  knowledge  of  incompetency  see 
infra,  IV,  G,  4,  a,  (iii),  (f). 

3.  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  123 
Ind.  210,  23  N.  E.  246.  See  also  Chapman 
V.  Erie  R.  Co.,  55  N.  Y.  579  [reversing  1 
Thomps.  &  C.  520]. 

4.  Alahama. —  Alabama,  etc.,  R.  Co.  v. 
Waller,  48  Ala.  459. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Mor- 
gart,  45  Ark.  318. 

[IV,  G,  4,  a,  (III),  (c),  (3)] 


California. —  Gier  v.  Los  Angeles  Consol. 
Electric  R.  Co.,  108  Cal.  129^  U  Pac.  22, 
construing  Civ.  Code,  §§  1970,  1971. 

Colorado. —  Kindel  v.  Hall,  8  Colo.  App. 
63,  44  Pac.  781. 

Georgia. —  Hilton,  etc..  Lumber  Co.  v.  In- 
gram, 119  Ga.  652,  46  S.  E.  895,  100  Am. 
St.  Rep.  204;  McDonald  v.  Eagle,  etc.,  Mfg. 
Co.,  C8  Ga.  839. 

Illinois. —  Pittsburg,  etc.,  R.  Co.  v.  Powers, 
74  111.  341;  Illinois  Steel  Co.  v.  Paschke, 
51  111.  App,  456. 

Indiana. —  Parker  v.  Sample,  11  Ind.  App. 
698,  39  N.  E.  173. 

Maine. —  Blake  v.  Maine  Cent.  R.  Co.,  70 
Me.  60,  35  Am.  Rep.  297. 

Massachusetts. —  Farwell  v.  Boston,  etc., 
R.  Corp.,  4  Mete.  49,  38  Am.  Dec.  339. 

Michigan. —  Lee  v.  Michigan  Cent.  R.  Co., 
87  Mich.  574,  49  N.  W.  909. 

Mississippi. —  Howd  v.  Mississippi  Cent.  R. 
Co.,  50  Miss.  178;  New  Orleans,  etc.,  R.  Co. 
V.  Hughes,  49  Miss.  258. 

Missouri. —  Huffman  v.  Chicago,  etc.,  R. 
Co.,  78  Mo.  50;  Lee  v.  Detroit  Bridge,  etc., 
Works,  62  Mo.  5G5. 

'New  Hampshire. —  Nash  v.  Nashua  Iron, 
etc.,  Co.,  62  N.  H.  406. 

New  York. —  Chapman  v.  Erie  R.  Co.,  55 
N.  Y.  579;  Gillen  v.  McAllister,  97  N.  Y. 
App.  Div.  310,  89  N.  Y.  Suppl.  953;  Malay 
V.  Mt.  Morris  Electric  Light  Co.,  41  N.  Y. 
App.  Div.  574,  58  N.  Y.  Suppl.  659;  O'Don- 
nell  V.  American  Sugar  Refining  Co.,  41  N.  Y. 
App.  Div.  307,  58  N.  Y.  Suppl.  640;  Hawke 
V.  Brown,  28  N.  Y.  App.  Div.  37,  50  N.  Y. 
Suppl.  1032;  Gibson  v.  Northern  Cent.  R. 
Co.,  22  Hun  289;  Sizer  v.  Syracuse,  etc., 
R.  Co.,  7  Lans.  67 ;  Wright  v.  New  York  Cent. 
R.  Co.,  28  Barb.  80  [reversed  on  other 
grounds  in  25  N.  Y.  62] ;  Sutton  v.  New 
York,  etc.,  R.  Co.,  21  N.  Y.  Suppl.  312  [af- 
fi,rmed  in  142  N.  Y.  623,  37  N.  E.  564]; 
Van  Dusen  v.  Lake  Shore,  etc.,  R.  Co.,  12 
N.  Y.  St.  351. 

Pennsylvania. —  Bruce  v.  Penn  Bridge  Co., 
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in  determining  the  competency  of  his  servants,^  and  if  he  does  or  ouglit  to  know 
that  a  servant  is  incompetent,  he  is  hable  for  injuries  occasioned  by  such  incom- 
petency,^ if  he  has  been  guilty  of  neghgence  in  retaining  tiie  servant  after  acquir- 
ing such  knowledge."  Wliere  a  servant  is  injured  through  the  incompetency  and 
neghgence  of  a  vice-principal,  he  can  recover  from  the  master,  whether  the  latter 
knew  of  such  incompetency  and  negligence  or  not.^ 

(2)  Constructive  Notice  —  (a)  In  General.  Actual  knowledge  on  the  part  of 
the  master  of  the  incompetency  of  a  servant  through  whose  acts  another  serv- 
ant sustained  injurj^  is  not  indispensable  to  the  injured  servant's  right  of  recov- 
ery. The  master  cannot  screen  himself  from  liability  upon  the  ground  that  he 
did  not  know  of  the  incompetency  of  the  servant  whose  negligence  caused  the 
injury,  if  he  might  have  known  it  by  the  exercise  of  reasonable  care  and  caution.^ 


197  Pa.  St.  439,  47  Atl.  354;  Snodgrass  v. 
Carnegie  Steel  Co.,  173  Pa.  St.  228,  33  Atl. 
1104;  Reiser  v.  Pennsylvania  Co.,  152  Pa.  St. 
38,  25  Atl.  175,  34  Am.  St.  Rep.  620;  Weger 
V.  Pennsylvania  R.  Co.,  55  Pa.  St.  460; 
Frazier  r.  Pennsylvania  R.  Co.,  38  Pa.  St. 
104,  80  Am.  Dec.  467. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Gurley,  12  Lea  46. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Johnson,  90 
Tex.  304,  38  S.  W.  520;  Dallas  v.  Gulf,  etc., 
R.  Co..  61  Tex.  196. 

Washington. —  Hughes  v.  Oregon  Imp.  Co., 
20  Wash.  294,  55  Pac.  119. 

United  States. —  Melville  v.  Missouri  River, 
etc.,  R.  Co.,  48  Fed.  820;  Crew  v.  St.  Louis, 
etc.,  R.  Co.,  20  Fed.  87  :  Johnson  v.  Armour, 
18  Fed.  490,  5  McCrary  629;  Totten  v. 
Pennsylvania  R.  Co.,  11  Fed.  564. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  343. 

The  Pennsylvania  Mine  Law  of  1885,  re- 
quiring a  person  employed  at  an  engine  to  be 
sober  and  competent,  does  not  change  the 
common-law  rule  that  notice  of  his  inso- 
briety or  incompetency  must  have  been 
brought  home  to  the  emplover.  Mulhern  v. 
Lehigh  Vallev  Coal  Co.,  161  Pa.  St.  270,  28 
Atl.  1087,  1088. 

5.  The  reasonable  diligence  required  is  not 
that  high  degree  of  care  which  a  prudent 
man  would  exercise,  if  the  want  of  it  en- 
dangered his  own  person,  but  that  care  which 
railway  officials  charged  with  the  duty  of 
discharging  servants,  employed  with  due  care, 
as  soon  as  they  know  or  could  know  that 
such  servants  have  become  incompetent,  com- 
monly use  in  the  discharge  of  this  duty. 
Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  272, 
68  C.  C.  A.  26,  1  L.  R.  A.  N.  S.  288. 

6.  California.— Msitthews  v.  Bull,  (1897) 
47  Pac.  773,  construing  Civ.  Uode,  §  1971. 

Delaware. —  Murphy  r.  Hughes,  1  Pennew. 
250,  40  Atl.  187. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Jewell, 
46  111.  99,  92  Am.  Dec.  240;  Girard  Coal  Co. 
V.  Wiggins,  52  111.  App.  69. 

Indiana. —  Ohio,  etc.,  R.  Co.  r.  Collarn,  73 
Ind.  261,  38  Am.  Rep.  134. 

Missouri. —  Harper  v.  Indianapolis,  etc.,  R. 
Co.,  47  Mo.  567,  4  Am.  Rep.  353. 

New  York.—  Wood  v.  New  York  Cent.,  etc., 
R.  Co.,  32  N.  Y.  App.  Div.  606,  53  N.  Y. 
Suppl.  163. 


Pennsylvania. —  Huntsinger  v.  Trexler,  181 
Pa.  St.  497,  37  Atl.  574. 

Utah.— Stoll  V.  Daly  Min.  Co.,  19  Utah 
271,  57  Pac.  295. 

Wisconsin. —  Maitland  v.  Gilbert  Paper  Co., 
97  Wis.  476,  72  N.  W.  1124,  05  Am.  St.  Rep. 
137. 

United  States. —  Southern  Pac.  Co.  v.  Het- 
zer, 135  Fed.  272,  68  C.  C.  A.  26,  1  L.  R.  A. 
X.  S.  288. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  343. 

Effect  of  mine  examiner's  certificate. —  In- 
competency of  an  engineer  known  to  his  em- 
ployer may  be  shown  in  an  action  against 
the  employer  for  injury  to  an  employee,  and 
this  is  true  although  the  master  was  required 
to  employ  an  engineer  having  a  certificate 
of  the  state  board  of  mine  examiners,  and 
the  engineer  had  such  certificate.  St.  Louis 
Consol.  Coal  Co.  v.  Seniger,  179  111.  370, 
53  N.  E.  733  [affirming  79  111.  App. 
456]. 

7.  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  123 
Ind.  210,  23  N.  E.  246;  Louisville,  etc.,  R. 
Co.  V.  Breedlove,  10  Ind.  App.  657,  38  N.  E. 
357. 

8.  McDermott  v,  Hannibal,  etc.,  R.  Co.,  87 
Mo.  285. 

9.  Illinois. —  Charles  Pope  Glucose  Co.  v. 
Bvrne,  60  111.  App.  17. 

'/oica.— Scott  V.  Iowa  Tel.  Co..  126  Iowa 
524,  102  N.  W.  432. 

Kansas. —  Chicago,  etc.,  R.  Co.  r.  Doyle,  13 
Kan.  58. 

Massachusetts. —  Gilman  v.  Eastern  R.  Co., 
13  Allen  433,  90  Am.  Dec.  210. 

New  York. —  Baird  v.  New  York  Cent.,  etc., 
R.  Co.,  172  N.  Y.  637,  65  N.  E.  1113  [af- 
firming 64  N.  Y.  App.  Div.  14,  71  N.  Y. 
Suppl.  734] ;  Coppins  v.  New  York  Cent.,  etc., 
R.  Co.,  122  N.  Y.  557,  25  N.  E.  915,  19 
Am.  St.  Rep.  523. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Patton, 
(1888)  9  S.  W.  175. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  345,  346. 

The  mere  statement  by  a  workman  to  his 
master  that  a  fellow  servant  is  incompetent, 
unaccompanied  by  a  recital  or  statement  of 
any  facts  showing  him  to  be  incompetent, 
does  not  impart  to  the  employer  any  informa- 
tion of  actual  incompetency  which  will  render 
him  negligent  if  he  continues  to  employ  such 

[IV,  G,  4,  a,  (ill),  (f)  (2),  (a)] 
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(b)  Knowledge  of  Yice-Principal.  Notice  to  a  vice-principal  who  is  author- 
ized to  employ  and  discharge  servants  of  a  servant's  incompetency  is  notice 
to  the  master.^*^ 

(c)  Habits  and  Reputation  —  aa.  In  General ^  A  master  will  be  charged  with 
knowledge  of  the  incompetency  of  a  servant  who  is  habitually  reckless,^^  and  his 
general  reputation  is  admissible  in  evidence  to  charge  the  master  with  such 
knowledge.^^    But  where  it  is  shown  that  the  master  exercised  ordinary  care  in  the 


workman.  Snodgrass  v.  Carnegie  Steel  Co., 
173  Pa.  St.  228,  33  Atl.  1104. 

Facts  held  insufficient  to  impute  notice  see 
Mulliern  v.  Lehigh  Valley  Coal  Co.,  IGl  Pa. 
St.  270,  28  Atl.  1087;  National  Fertilizer 
Co.  V.  Travis,  102  Tenn.  16,  49  S.  W.  832; 
Olsen  V.  North  Pac.  Lumber  Co.,  lOG  Fed. 
298. 

10.  Alabama. —  Mobile,  etc.,  R.  Co.  v. 
Thomas,  42  Ala.  672. 

Georgia. —  Hilton,  etc..  Lumber  Co.  v.  In- 
gram, 119  Ga.  652,  46  S.  E.  895,  100  Am. 
St.  Pep.  204. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Collarn,  73 
Ind.  261,  38  Am.  Rep.  134;  Pittsburgh,  etc., 
R.  Co.  V.  Ruby,  38  Ind.  294,  10  Am.  Rep. 
Ill  (master  of  transportation)  ;  Espenlaub 
V.  Ellis,  34  Ind.  App.  163,  72  N.  E.  527. 
Compare  Wilkinson  Co-operative  Glass  Co. 
V.  Dickinson,  35  Ind.  App.  230,  73  N.  E. 
957. 

Kentucky. —  Chesapeake,  etc.,  R,  Co.  v. 
McMannon,  8'S.  W.  18,  10  Ky.  L.  Rep.  248. 

Massacliusetts. —  Gilman  v.  Eastern  R.  Co., 
13  Allen  433,  90  Am.  Dec.  210. 

Michigan. —  Lyttle  v.  Chicago,  etc.,  R.  Co., 
84  Mich,  289,  47  N.  W.  571,  yard  master. 
Compare  Michigan  Cent.  R.  Co.  v.  Dolan, 
32  Mich.  510. 

Missouri. —  Maxwell  v.  Hannibal,  etc.,  R. 
Co.,  85  Mo.  95;  McDermott  v.  Hannibal,  etc., 
R.  Co.,  73  Mo.  516,  39  Am.  Rep.  526,  87  Mo. 
285.  See  also  Williams  v.  Missouri  Pac.  R. 
Co.,  109  Mo.  475,  18  S.  W.  1098,  holding  that 
notice  to  the  foreman  of  defendant's  round- 
house of  the  drinking  habits  of  an  engineer 
was  notice  to  defendant^  it  being  the  fore- 
man's duty  to  look  after  the  engines  and 
the  men  operating  them,  and  make  reports 
to  the  company. 

'NeiD  York. — Baird  v.  New  York  Cent.,  etc., 
R.  Co.,  172  N.  Y.  637,  65  N.  E.  1113  {af- 
firming  64  N.  Y.  App.  Div.  14,  71  N.  Y. 
Suppl.  734]  ;  Chapman  v.  Erie  R.  Co.,  55 
N.  Y.  579,  division  superintendent. 

Pennsiflvania. —  Wust  v.  Erie  City  Iron 
Works,  149  Pa.  St.  263,  24  Atl.  291;  Hunt- 
ingdon, etc.,  R..  etc.,  Co.  v.  Decker,  82  Pa. 
St.  119,  84  Pa.' St.  419;  Frazier  v.  Pennsyl- 
vania R.  Co.,  38  Pa.  St.  104,  80  Am.  Dec. 
467. 

Texas. —  Texas  Mexican  R.  Co.  v.  Whit- 
more,  58  Tex.  276. 

Wisconsin. —  Kamp  v.  Coxe,  122  Wis.  206, 
09  N.  W,  366. 

United  States. —  Elliott  v.  Canadian  Pac. 
R.  Co.,  120  Fed.  163;  Baltimore,  etc.,  R.  Co. 
1).  Henthorne,  73  Fed.  634,  19  C.  C.  A.  623, 
authority  to  suspend  temporarily. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  346. 

[IV,  G,  4,  a,  (III),  (f),  (2),  (b)] 


Power  to  employ  and  discharge  held  neces- 
sary see  Reiser  v.  Pennsylvania  Co.,  152  Pa. 
St.  38,  25  Atl.  175,  34  Am.  St.  Rep.  620 
^distinguishing  Lewis  v.  Seifert,  116  Pa.  St. 
628,  11  Atl.  514,  2  Am.  St.  Rep.  631];  Kid- 
M'eli  V.  Houston,  etc.,  R.  Co.,  14  Fed.  Cas. 
No.  7,757,  3  Woods  313.  But  see  East  Ten- 
nessee, etc.,  R.  Co.  V.  Wright,  100  Tenn.  56, 
42  S.  W.  1065,  holding  that  knowledge  ac- 
quired by  a  conductor  while  in  charge  of  a 
train  touching  the  recklessness  and  miscon- 
duct of  his  engineer  is  notice  to  the  com- 
pany, although  the  conductor  is  not  empow- 
ered to  discharge  the  engineer. 

Notice  to  servant  acting  as  agent  of  prin- 
cipal.—  The  question  whether  the  authority 
of  the  agent  to  receive  notice  was  within 
the  scope  of  the  duties  of  the  agency  is, 
upon  ascertained  facts,  one  of  law,  and  should 
not  be  referred  to  the  jury.  Mobile,  etc.,  R. 
Co.  V.  Thomas,  42  Ala. '672. 

11.  Alabama. —  Walker  v.  Boiling,  22  Ala. 
294. 

'  Illinois. —  St.  Louis  Consol.  Coal  Co.  v. 
Seniger,  79  111.  App.  456. 

Michigan. —  Michigan  Cent.  R.  Co.  v.  Gil- 
bert, 46  Mich.  176,  9  N.  W.  243. 

ISfew  York. —  Coppins  v.  New  York  Cent., 
etc.,  R.  Co.,  122  N.  Y.  557,  25  N.  E.  915, 

19  Am.  St.  Rep.  523  {affirming  48  Hun  292]  ; 
Malay  v.  Mt.  Morris  Electric  Light  Co.,  41 
N.  Y.  App.  Div.  574,  58  N.  Y.  Suppl.  659. 

Pennsylvania. —  Stasch  v.  Cornwall  Ore 
Bank  Co.,  19  Pa.  Super.  Ct.  113. 

United  States. —  Melville  v.  Missouri  River, 
etc.,  R.  Co.,  48  Fed.  820. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  347. 

12.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  V. 
Hackett,  58  Ark.  381,  24  S.  W.  881,  41 
Am.  St.  Rep.  105. 

Connecticut. —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  548. 

Illinois. —  Western  Stone  Co.  v.  Whalen, 
151  111.  472,  38  N.  E.  241,  42  Am.  St.  Rep. 
244  [affirming  51  111.  App.  512]  ;  Illinois  Cent. 
R.  Co.  V.  Jewell,  46  111.  99,  92  Am.  Dec.  240. 

Massachusetts. —  Driscoll  v.  Fall  River,  163 
Mass.  105,  39  N.  E.  1003;  Summersell  v. 
Fish,  117  Mass.  312. 

Michigan. —  Davis  v.  Detroit,  etc.,  R.  Co., 

20  Mich.  105,  4  Am.  Rep.  364. 
Minnesota. —  Morrow  v.  St.  Paul  Citv  R. 

Co.,  71  Minn.  326,  73  I^.  W.  973. 

Missouri. —  Grube  v.  Missouri  Pac.  R.  Co., 
98  Mo.  330,  11  S.  W.  736,  14  Am.  St.  Rep. 
645,  4  L.  R.  A.  776. 

Isfeto  York. —  Park  v.  New  York  Cent.,  etc., 
R.  Co.,  85  Hun  184,  32  N.  Y.  Suppl.  482; 
O'Donnell  v.  American  Sugar  Refining  Co., 
41  N.  Y.  App.  Div.  307,  58  N.  Y.  Suppl.  640, 
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selection  of  a  servant,  mere  proof  of  his  reputation  for  recklessness  and  careless- 
ness is  insufficient,  without  also  proving  that  he  was  in  fact  reckless  and  careless  ; 
and  it  has  been  held  that  a  master  cannot  be  charged  with  his  servant's  negligence 
by  showing  his  general  reputation  for  incompetency,  without  reference"  to  any 
specific  acts  of  negligence  showing  that  the  master  knew  or  ought  to  have  known 
that  the  servant  was  incompetent  to  perform  his  particular  duties.^* 

bb.  Drinking  Habits.  Where  an  injury  results  from  a  fellow  servant's  intoxica- 
tion,^^ the  master  is  chargeable  with  notice  of  his  excessive  use  of  intoxicating 
liquors,  if  it  has  existed  so  long  that  a  failure  to  learn  of  it  is  negligence.^^  But 
occasionally  taking  a  drink  or  occasionally  being  under  the  influence  of  drink 
does  not' constitute  such  a  habit  of  drinking  as  would  authorize  a  finding  that  a 
servant  "was  rendered  incompetent  thereby  ;  and  even  the  fact  that  a  servant  is 
a  habitual  drunkard  does  not  necessarily  show  incompetency  where  he  is  not 
shown  to  have  been  drunk  at  the  time  of  the  accident. -^^ 

(g)  Concicrrent  Negligence  of  Competent  and  Incompetent  Serva7iis.  A 
master  is  not  relieved  from  liability  for  injuries  which  would  not  have  happened 
but  for  the  negligence  of  an  incompetent  servant,  of  whose  incompetency  he  had 


Texas. —  Texas,  etc.,  R.  Co.  v.  Johnson,  89 
Tex.  519,  35  S.  W.  1042;  Galveston,  etc., 
R.  Co.  V.  Henning,  (Civ.  App.  1897)  39  S.  W. 
302;  Galveston,  etc.,  R.  Co.  v.  Davis,  4  Tex. 
Civ.  App.  468,  23  S.  W.  301. 

C7^o/i.— Stoll  V.  Daly  Min.  Co.,  19  Utah 
271,  57  Pac.  295. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  347. 

Conversely,  evidence  of  the  general  reputa- 
tion of  a  servant  for  competency  and  care 
at  the  time  and  place  of  employment,  of 
such  character  as  to  imply  information  to 
the  employer,  is  admissible  as  tending  to 
disprove  alleged  negligence  in  employing  such 
servant.  Illinois  Cent.  R.  Co.  v,  Morrissey, 
45  111.  App.  127. 

Cannot  be  shown  from  speech  of  people  see 
Park  V.  New  York  Cent.,  etc.,  R.  Co.,  155 
N.  Y.  215,  49  N.  E.  674,  63  Am.  St.  Rep.  663 
[reversing  85  Hun  184,  32  N.  Y.  Suppl.  482]. 

Must  be  confined  to  those  engaged  in  the 
same  kind  of  occupation  see  Galveston,  etc., 
R.  Co.  v.  Davis,  4  Tex.  Civ.  App.  468.  23 
S.  W.  301. 

The  reputation  of  a  servant  ten  or  fifteen 
years  before  the  accident  caused  by  his  negli- 
gence, and  while  he  was  yet  at  schoel,  is  not 
admissible  to  charge  the  master  with  knowl- 
edge of  his  incompetency.  Baird  v.  New 
York  Cent.,  etc.,  R.  Co.,  16  N.  Y.  App.  Div. 
490,  44  N.  Y.  Suppl.  926.  See  also  Park  v. 
New  York  Cent.,  etc.,  R.  Co.,  155  N.  Y.  215, 
49  N.  E.  674,  63  Am.  St.  Rep.  663  [reversmg 
85  Hun  184,  32  N.  Y.  Suppl.  482]. 

13.  Gier  v.  Los  Angeles  Consol.  Electric  R. 
Co.,  108  Cal.  129,  41  Pac.  22. 

14.  Lambrecht  v.  Pfizer,  49  N.  Y.  App. 
Div.  82,  63  N.  Y.  Suppl.  591. 

15.  Evidence  of  intoxication  at  time  of 
accident  necessary  see  Cosgrove  v.  Pitman, 
103  Cal.  268,  37  Pac.  232;  Galveston,  etc.,  R. 
Co.  V.  Davis,  92  Tex.  372,  48  S..  W.  570  [re- 
versing (Civ.  App.  1898)  45  S.  W,.  956]. 

16.  Illinois. — Chicago,  etc.,  R.  Co.  v.  Sulli- 
van, 63  111.  293. 

Maryland. —  Norfolk,  etc.,  R.  Co.  v.  Hoover, 


79  Md.  253,  29  Atl.  994,  47  Am.  St.  Rep.  392, 
25  L.  R.  A.  710. 

Massachusetts. —  Gilman  v.  Eastern  R. 
Corp.,  10  Allen  233,  87  Am.  Dec.  635. 

Michigan. —  Kean  v.  Detroit  Copper,  etc., 
Rolling-Mills,  66  IVIich.  277,  33  N.  W.  395, 
11  Am.  St.  Rep.  492;  Hilts  v.  Chicago,  etc., 
R.  Co.,  55  Mich.  437,  21  N.  W.  878. 

Missouri. —  See  Maxwell  v.  Hannibal,  etc., 
R.  Co.,  85  Mo,  95,  in  which  the  master  know- 
ingly employed  a  servant  of  intemperate 
habits. 

New  York. —  Chapman  v.  Erie  R.  Co.,  55 
N.  Y.  579 ;  Laning  v.  New  York  Cent.  R.  Co., 
49  N.  Y.  521,  10  Am.  Rep.  417. 

Pennsylvania. —  Huntingdon,  etc.,  R.,  etc., 
Co.  f.  Decker,  84  Pa.  St.  419. 

Texas. —  See  Galveston,  etc.,  R.  Co.  v. 
Davis,  92  Tex.  372,  48  S.  W.  570  [reversing 
(Civ.  App.  1898)  45  S.  W.  956]. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Henthorne,  73  Fed.  634,  19  C.  C.  A.  623; 
Wabash  Western  R.  Co.  v.  Brow,  65  Fed. 
941,  13  C.  C.  A.  222;  Crew  v.  St.  Louis,  etc., 
R.  Co.,  20  Fed.  87. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  348. 

Effect  of  rules  forbidding  drinking. —  In  an 
action  predicated  on  the  negligence  of  a  rail- 
road in  employing  an  incompetent  conductor, 
the  fact  that  the  rules  of  the  company 
strictly  forbade  drinking  did  not  make  it 
negligent  in  employing  a  drinking  man.  Gal- 
veston, etc.,  R.  Co.  V.  Davis,  92  Tex.  372, 
48  S.  W.  570  [reversing  (Civ.  App.  1898)  45 
S.  W.  956]. 

17.  Cosgrove  v.  Pitman,  103  Cal.  268,  37 
Pac.  232. 

18.  Galveston,  etc.,  R.  Co.  v.  Davis,  92 
Tex.  372,  48  S.  W.  570  [reversing  (Civ.  App. 
1898)  45  S.  W.  956].  See  also  Harrington 
V.  New  York  Cent.,  etc.,  R.  Co.,  4  N.  Y. 
Suppl.  640,  in  which  there  was  no  evidence 
that  the  servant's  habits  unfitted  him  for  the 
duties  of  his  position  when  sober,  and  there 
was  evidence  that  he  was  sober  on  the  day 
of  the  accident. 


[IV,  G,  4,  a,  (ill),  (g)] 


1302    [26  Cyc] 


MASTER  AND  SERVANT 


actual  or  constructive  notice  by  reason  of  the  fact  that  a  competent  fellow  servant 
was  also  negligent.^^ 

(h)  Proximate  Cause  of  Injury.  To  render  a  master  liable  for  injuries  to  a 
servant,  caused  by  the  negligence  of  an  incompetent  fellow  servant,  such 
incompetency  must  hava  been  the  cause  of  the  injury 

(iv)  Concurrent  Neqlioenge  of  Master  and  Fellow  Servant?^  A 
master  is  liable  for  an  injury  to  a  servant,  who  is  free  from  contributory  negli- 
gence,^^ where  it  is  caused  by  the  concurrent  negligence  of  the  master,  or  his 
vice-principal,  and  of  a  fellow  servant.^^    Nevertheless,  it  is  well  settled  that  to 


19.  Coppins  V,  New  York  Cent.,  etc.,  R. 
Co.,  122  N.  Y.  557,  25  N.  E.  915,  19  Am.  St. 
Eep.  523  [affirming  48  Hun  292,  17  N.  Y. 
St.  916]. 

20.  California. —  Cosgrove  v.  Pitman,  103 
Cal.  268,  37  Pae.  232. 

Georgia. —  Dartmouth  Spinning  Co.  v. 
Achord,  84  Ga.  14,  10  S.  E.  449,  6  L.  R.  A. 
190. 

Illinois. —  Hansen  v.  Jansen,  46  111.  App. 
335 ;  D.  M.  Sechler  Carriage  Co.  v.  O'Neil,  41 
HI.  App.  633. 

Indiana. —  Salem  Stone,  etc.,  Co.  v.  Chas- 
tain,  9  Ind.  App.  453,  36  N.  E.  910. 

Kansas. —  Union  Pac.  R.  Co.  v.  Young,  19 
Kan.  488. 

Maryland. — Norfolk,  etc.,  R.  Co.  v.  Hoover, 
79  Md.  263,  29  Atl.  994,  47  Am.  St.  Rep.  392, 
25  L.  R.  A.  710. 

Massachusetts. —  McGuertv  v.  Hale,  IGl 
Mass.  51,  36  N.  E.  682;  Gilman  f.  Eastern 
R.  Corp.,  10  Allen  233,  87  Am.  Dec.  635. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hughes,  49  Miss.  258. 

Missouri. —  Williams  V.  Missouri  Pac.  R. 
Co.,  109  Mo.  475,  18  S.  W.  1098;  O'Hare  v. 
Chicago,  etc.,  R.  Co.,  95  Mo.  662,  9  S.  W.  23 ; 
Kersey  v.  Kansas  City,  etc.,  R.  Co.,  79  Mo. 
362;  McDermott  v.  Hannibal,  etc.,  R.  Co.,  73 
Mo.  516,  39  Am.  Rep.  526;  Murphy  v.  St. 
Louis,  etc.,  R.  Co.,  71  Mo.  202;  Smillie  v.  St. 
Bernard  Dolkr  Store,  47  Mo.  App.  402; 
Zumwalt  V.  Chicago,  etc.,  R.  Co.,  35  Mo.  App. 
661. 

Neiv  York. —  Coppins  v.  New  York  Cent., 
etc.,  R.  Co.,  122  N.  Y.  557,  25  N.  E.  915,  19 
Am.  St.  Rep.  523;  Laning  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  521,  10  Am.  Rep. 
417;  Wright  v.  New  York  Cent.  R.  Co.,  25 
N.  Y.  562  [reversing  28  Barb.  80]  ;  Engel- 
hardt  v.  Delaware,  etc.,  R.  Co.,  78  Hun  588, 
29  N.  Y.  Suppl.  425;  Slattery  v.  New  York, 
etc.,  R.  Co.,  4  N.  Y.  Suppl.  910;  Harrington 
V.  New  York  Cent.,  etc.,  R.  Co.,  4  N.  Y. 
Suppl.  640. 

Ohio. —  Consolidated  Coal,  etc.,  Co.  v.  Clay, 
51  Ohio  St.  542,  38  N.  E.  610,  25  L.  R.  A. 
848. 

Pennsylvania. —  Welsh  v.  Pennsylvania  R. 
Co.,  192  Pa.  St.  69,  43  Atl.  402;  Snodgrass 
V.  Carnegie  Steel  Co.,  173  Pa.  St.  228,  33 
Atl.  1104;  Johnston  v.  Pittsburgh,  etc.,  R. 
Co.,  114  Pa.  St.  443,  7  Atl.  184. 

Texas. —  Mexican  Nat.  R.  Co.  v.  Musette,  7 
Tex.  Civ.  App.  169,  24  S.  W.  520;  Campbell 
r.  Wing,  5  Tex.  Civ.  App.  431,  24  S.  W.  360; 
Gulf,  etc.,  R.  Co.  V.  Schwabbe,  1  Tex.  Civ. 
App.  573,  21  S.  W.  706. 

[IV,  G,  4.  a,  (ill),  (g)] 


Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362,  41  S.  E.  720. 

Wisconsin. —  Adams  v.  Snow,  106  Wis.  152. 
81  N.  W.  983;  Klieforth  v.  Northwestern 
Iron  Co.,  98  Wis.  495,  74  N.  W.  356. 

United  States. —  New  Jersey  Cent.  R.  Co. 
V.  Keegan,  82  Fed.  174,  27  C.  C.  A.  105; 
Crew  V.  St.  Louis,  etc.,  R.  Co.,  20  Fed.  87; 
Johnson  v.  Armour,  18  Fed.  490,  5  McCrary 
629. 

Canada. —  St.  Lawrence  Sugar  Refining  Co. 
V.  Campbell,  1  Montreal  Q.  B.  290. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  351. 

21.  Medical  attendance  see  supra,  IV,  A, 
1,  f. 

Number  and  supervision  see  supra,  IV,  G, 
4,  a,  (II). 

22.  To  defeat  recovery,  contributory  negli- 
gence must  be  the  negligence  of  plaintiff  or 
someone  for  whom  he  is  responsible.  Stetler 
V.  Chicago,  etc.,  R.  Co.,  46  Wis.  497,  1  N.  W. 
112.  See  also  Galveston,  etc.,  R.  Co.  v. 
Sweeney,  14  Tex.  Civ.  App.  216,  36  S.  W. 
800. 

23.  Arizona. —  Gila  Valley,  etc.,  R.  Co.  v. 
Lyon,  (1905)  80  Pac.  337. 

Arkansas. —  Neal  v.  St.  Louis,  etc.,  R.  Co., 

71  Ark.  445,  78  S.  W.  220;  St.  Louis,  etc., 
R.  Co.  V.  Haist,  71  Ark.  258,  72  S.  W.  893, 
100  Am.  St.  Rep.  65;  Fordyce  v.  Briney,  58 
Ark.  206,  24  S.  W.  250. 

California. —  Fisk  v.  Central  Pac.  R.  Co., 

72  Cal.  38,  13  Pac.  144,  1  Am.  St.  Rep.  22. 
Colorado. —  Tanner  v.  Harper,  32  Colo.  156, 

75  Pac.  404. 

Connecticut. —  Farrell  v.  Eastern  Mach. 
Co.,  77  Conn.  484,  59  Atl.  611,  107  Am.  St. 
Rep.  45,  68  L.  R.  A.  239. 

Delaioare. —  Wheatley  v.  Philadelphia,  etc., 
R.  Co.,  1  Marv.  305,  30  Atl.  660. 

Georgia. —  Moseley  v.  Schofield,  123  Ga. 
197,  51  S.  E.  309;  Colley  v.  Southern  Cotton 
Oil  Co.,  120  Ga.  258,  47  S.  E.  932;  Jackson 
V.  Merchants',  etc.,  Transp.  Co.,  118  Ga.  651, 
45  S.  E.  254;  Augusta  v.  Owens,  111  Ga. 
464,  36  S.  E.  830;  Southern  Agricultural 
Works  V.  Franklin,  111  Ga.  319,  36  S.  E. 
693;  Cheeney  v.  Ocean  Steamship  Co.,  92 
Ga.  726,  19  S.  E.  33,  44  Am.  St.  Rep.  113; 
Ocean  Steamship  Co.  v.  Matthews,  86  Ga. 
418,  12  S.  E.  632;  Burns  v.  Ocean  Steamship 
Co.,  84  Ga.  709,  11  S.  E.  493. 

Illinois. —  Illinois  Southern  R.  Co.  v.  Mar- 
shall, 210  111.  562,  71  N.  E.  597,  66  L.  R.  A. 
297;  Chicago,  etc..  Coal  Co.  v.  Moran,  210 
111.  9,  71  N.  E.  38  [affirming  110  111.  App. 
664]  ;  Chicago,  etc.,  R.  Co.  v.  Wise,  206  HI. 
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authorize  a  recovery  the  master's  negligence  must  have  contributed  to  the 


453,  69  X.  E.  500  [affirming  106  111.  App. 
174]  ;  Missouri  Malleable  Iron  Co.  v.  Dillon, 
206  111.  145,  69  N.  E.  12  [affirming  106  111. 
App.  649]  ;  Leonard  v.  Kinnare,  174  111.  532, 
51  N.  E.  688  [affirming  75  111.  App.  145]  ; 
Chicago,  etc.,  R.  Co.  v.  House,  172  111.  601, 
50  N.  E.  151  [affirming  71  111.  App.  147]; 
Monmouth  Min.,  etc.,  Co.  f.  Erling,  148  111. 
521,  36  N.  E.  117,  39  Am.  St.  Rep.  187  [af- 
firming 45  111.  App.  411]  ;  Pullman  Palace 
Car  Co.  V.  Laack,  143  111.  242,  32  N.  E.  285, 
18  L.  R.  A.  215;  Chicago  City  R.  Co.  r.  En- 
roth, 113  111.  App.  285;  Illinois  Cent.  R.  Co. 
V.  Johnson,  95  111.  App.  54  [affirmed  in  191 
111.  594,  61  N.  E.  334] ;  Goss  Printing  Press 
Co.  V.  Lempke,  90  111.  App.-  427  [affirmed  in 
191  111.  199,  60  N.  E.  968]  ;  Norris  v.  Illi- 
nois Cent.  R.  Co.,  88  111.  App.  614;  Swift 
V.  O'Neill,  88  111.  App.  162  [affirmed  in  187 
111.  337,  58  N.  E.  416] ;  North  Chicago  St.  R. 
Co.  V.  Dudgeon,  83  111.  App.  528  [affirmed  in 
184  111.  477,  56  N.  E.  796]  ;  Swift  v.  Rut- 
kowski,  82  111.  App.  108  [affirmed  in  182 
111.  18,  54  N.  E.  1038]. 

Indiana. —  Louisville,  etc.,  Consol.  R,  Co. 
V.  Miller,  140  Ind.  685,  40  N.  E.  116;  Louis- 
ville, etc.,  R.  Co.  V.  Berkey,  136  Ind.  181,  35 
N.  E.  3;  Pennsylvania  Co.  v.  McCormack, 
131  Ind.  250,  30  N.  E.  27;  Cincinnati,  etc., 
R.  Co.  V.  Long,  118  Ind.  579,  21  N.  E.  317; 
Boyce  v.  Fitzpatrick,  80  Ind.  526;  Island 
Coal  Co.  V.  Risher,  13  Ind.  App.  98,  40  N.  E. 
158;  Hancock  Keene,  5  Ind.  App.  408,  32 
N.  E.  329. 

loica. —  Klaffke  v.  Bettendorf  Axle  Co.,  125 
Iowa  223,  100  N.  W.  1116;  Buehner  v. 
Creamery  Package  Mfg.  Co.,  124  Iowa  445, 
IGO  N.  W.  345,  104  Am.  St.  Rep.  354. 

Kansas. —  Schwarzschild  v.  Drysdale,  69 
Kan.  119,  76  Pac.  441;  Atchison,  etc.,  R.  Co. 
V.  Holt,  29  Kan.  149. 

Louisiana. — Fuller  v.  Tremont  Lumber  Co., 
114  La.  266,  38  So.  164,  108  Am.  St.  Rep. 
348:  McGinn  v.  McCormick,  109  La.  396,  33 
So.  382 ;  Dixon  v.  Pittsburg,  etc.,  Lumber 
Co.,  52  La.  Ann.  1109,  27  So.  654;  Faren  v. 
Sellers,  39  La.  Ann.  1011,  3  So.  363,  4  Am. 
St.  Rep.  256;  Towns  v.  Vicksburg,  etc.,  R. 
Co.,  37  La.  Ann.  630,  55  Am.  Rep.  508. 

Massachtisetts. —  Myers  v.  Hudson  Iron 
Co.,  150  Mass.  125.,  22  N.  E.  631,  15  Am. 
St.  Rep.  176;  Lawless  v.  Connecticut  River 
R.  Co.,  136  Mass.  1;  Elmer  r.  Locke,  135 
Mass.  575;  Cayzer  v.  Taylor,  10  Gray  274, 
69  Am.  Dec.  317. 

Michigan. —  Haves  v.  Stearns,  130  Mich. 
287,  89  N.  W.  947;  Town  v.  Michigan  Cent. 
R.  Co.,  84  Mich.  214,  47  N.  W.  665. 

Minnesota. —  Thomas  v.  Smith,  90  Minn. 
379,  97  N.  W.  141;  Delude  r.  St.  Paul  City 
R.  Co.,  55  Minn.  63,  56  N.  W.  461 ;  Franklin 
V.  Winona,  etc.,  R.  Co.,  37  Minn.  409,  34 
N.  W.  898,  5  Am.  St.  Rep.  856;  McMahon  v. 
Davidson,  12  Minn.  357. 

Missouri. —  Cole  v.  St.  Louis  Transit  Co., 
183  Mo.  81,  81  S.  W.  1138;  Deweese  v.  Mera- 
mec  Iron  Min.  Co.,  128  Mo.  423,  31  S.  W. 
110;  Browning  r.  Wabash  Western  R.  Co., 


124  Mo.  55,  27  S.  W.  644;  Foster  v.  Mis- 
souri Pac.  R.  Co.,  115  Mo.  165,  21  S.  W. 
916;  Bluedorn  v.  Missouri  Pac.  R.  Co.,  108 
Mo.  439,  18  S.  W.  1103,  32  Am.  St.  Rep. 
615;  Stoher  v.  St.  Louis,  etc.,  R.  Co.,  105 
Mo.  192,  16  S.  W.  591;  StefTen  v.  Mayer,  96 
Mo.  420,  9  S.  W.  630;  Irmer  V.  St.  Louis 
Brewing  Co.,  69  Mo.  App.  17. 

New  Hampshire. —  Sirois  v.  Henry,  73 
N.  H.  148,  59  Atl.  936. 

New  J erscy. —  Campbell  v.  T,  A.  Gillespie 
Co.,  69  N.  J.  L.  279,  55  Atl.  276;  Cole  v. 
Warren  Mfg.  Co.,  63  N.  J.  L.  626,  44  Atl. 
647;  Paulmier  v.  Erie  R.  Co.,  34  N,  J.  L. 
151. 

New  York. —  Simone  v.  Kirk,  173  N.  Y.  7, 
65  N.  E.  739  [reversing  57  N.  Y.  App.  Div. 
461,  67  N.  Y.  Suppl.  1019];  Auld  v.  Man- 
hattan L.  Ins.  Co.,  165  N.  Y.  610,  58  N.  E. 
1085  [affirming  34  N.  Y.  App.  Div.  491,  54 
N.  Y.  Suppl.  222]  ;  Eastland  v.  Clarke,  165 
N.  Y.  420,  59  N.  E.  202,  70  L.  R.  A.  751 
[reversing  28  N.  Y.  App.  Div.  621,  51  N.  Y. 
Suppl.  1140,  53  N.  Y.  Suppl.  1103];  Lilly  v. 
New  York  Cent.,  etc.,  R.  Co.,  107  N.  Y.  566, 
14  N.  E.  503;  Ellis  v.  New  York,  etc.,  R. 
Co.,  95  N.  Y.  546;  Cone  f.  Delaware,  etc., 
R.  Co.,  81  N.  Y.  206,  37  Am.  Rep.  491  [af- 
firming 15  Hun  172]  ;  Booth  v.  Boston,  etc., 
R.  Co.,  73  N.  Y.  38,  29  Am.  Rep.  97  ;  Pluck- 
ham  V.  American  Bridge  Co.,  104  N.  Y,  App. 
Div.  404,  93  N.  Y.  Suppl.  748;  Strauss  v. 
New  York,  etc.,  R.  Co.,  91  N.  Y.  App.  Div. 
583,  87  N.  Y.  Suppl  67;  O'Donnell  v.  East 
River  Gas  Co.,  91  Hun  184,  36  N.  Y.  Suppl. 
288;  Crowell  v.  Thomas,  90  Hun  193,  35 
N.  Y.  Suppl.  936;  Warn  v.  New  York  Cent., 
etc.,  R.  Co.,  80  Hun  71,  29  N.  Y.  Suppl.  897; 
Busch  V.  BufTalo  Creek  R.  Co.,  29  Hun  112; 
Bagley  v.  Consolidated  Gas  Co.,  13  Misc.  6, 
34  N.  Y.  Suppl.  187 ;  Mulvaney  v.  Brooklyn 
City  R.  Co.,  1  Misc.  425,  21  N.  Y.  Suppl. 
427  [affirmed  in  142  N.  Y.  651,  37  N.  E. 
568]  ;  Donohue  v.  Brooklyn  City  R.  Co.,  14 
N.  Y.  Suppl.  639  [affirmed  in  131  N.  Y.  623, 
30  N.  E.  865]  ;  Pullutro  v.  Delaware,  etc.,  R. 
Co.,  7  N.  Y.  Suppl.  510;  Kern  v.  De  Castro, 
etc.,  Sugar  Refining  Co.,  5  N.  Y.  Suppl.  548; 
Smith  V.  New  York  Cent.,  etc.,  R.  Co.,  9 
N,  Y.  St.  612. 

North  Carolina. —  Crutchfield  V.  Richmond, 
etc.,  R.  Co.,  76  N.  C.  320. 

Ohio. —  Pittsburgh,  etc.,  R.  Co.  v.  Hender- 
son, 37  Ohio  St.  549;  Smith  v.  Wm.  Powell 
Co.,  10  Ohio  Dec.  (Reprint)  799,  23  Cine. 
L.  Bui.  436;  Cincinnati  Ice  Co.  v.  Higdon,  7 
Ohio  Dec.  (Reprint)  239,  2  Cine.  L.  Bui.  3. 

Olclahbma. —  Ruemmeli-Braun  Co.  v.  Ca- 
hill,  14  Okla.  422,  79  Pac.  260. 

Oregon. —  Carlson  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Oreg.  450,  28  Pac.  497; 
Knahtla  v.  Oregon  Short-Line,  etc.,  Co.,  21 
Oreg.  136,  27  Pac.  91  ;  Hartvig  r.  N.  P.  Lum- 
ber Co.,  19  Oreg.  522,  25  Pac.  358. 

South  Carolina. —  Bodie  i\  Charleston,  etc., 
R.  Co.,  66  S.  C.  302,  44  S.  E.  943. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Ken- 
ley,  92  Tenn.  207,  21  S.  W.  326. 
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injury,^*  and  in  a  number  of  cases  the  master's  liability  is  made  to  depend 
upon  whether  his  negligence  was  the  proximate  or  remote  cause  of  the  acci- 


Tcxas. —  Galveston,  etc.,  R.  Co.  v.  Temple- 
ton,  87  Tex.  42,  26  S.  W.  1066;  Gulf,  etc.,  R. 
Co.  V.  Kizziah,  86  Tex.  81,  23  S.  W.  578; 
Gulf,  etc.,  R.  Co.  V.  Johnson,  83  Tex.  628,  19 
S.  W.  151;  Texas,  etc.,  R.  Co.  v.  Scott,  64 
Tex.  549;  Bonn  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1904)  82  S.  W.  808;  Consumers' 
Cotton  Oil  Co.  V.  Jonte,  36  Tex.  Civ.  App. 
18,  80  S.  W.  847;  Texas  Cent.  R.  Co.  v.  Pal- 
frey, 35  Tex.  Civ.  App.  501,  80  S.  W.  346; 
Ray  V.  Pecos,  etc.,  R.  Co.,  35  Tex.  Civ.  App. 
123,  80  S.  W.  112;  Texas,  etc.,  R.  Co.  v.  Lee, 
32  Tex.  Civ.  App.  23,  74  S.  W.  345;  Ameri- 
can Cotton  Co.  V.  Smith,  29  Tex.  Civ.  App. 
425,  69  S.  W.  443;  Texas,  etc.,  R.  Co.  v. 
Maupin,  26  Tex.  Civ.  App.  385,  63  S.  W.  346 ; 
Galveston,  etc.,  R.  Co.  v.  Jackson,  (Civ.  App. 
1898)  44  S.  W.  1072;  Galveston,  etc.,  R.  Co. 
V.  Sweeney,  14  Tex.  Civ.  App.  216,  36  S.  W. 
800;  Gulf,  etc.,  R.  Co.  v.  Warner,  (Civ.  App. 
1896)  36  S.  W.  118;  Houston,  etc.,  R.  Co.  v. 
Kelly,  (Civ.  App.  1896)  35  S.  W.  878;  In- 
ternational, etc.,  R.  Co.  V.  Williams,  (Civ. 
App.  1896)  34  S.  W.  161;  San  Antonio,  etc., 
R.  Co.  v.  Harding,  11  Tex.  Civ.  App.  497,  33 
S.  W.  373;  Missouri,  etc.,  R.  Co.  v.  Woods, 
(Civ.  App.  1894)  25  S.  W.  741;  Mexican 
Nat.  R.  Co,  V.  Musette,  7  Tex.  Civ.  App.  169, 
24  S.  W.  520;  Texas,  etc.,  R.  Co.  f.  Hohn,  1 
Tex.  Civ.  App.  36,  21  S.  W.  942. 

Utah. —  Merrill  v.  Oregon  Short  Line  R. 
Co.,  29  Utah  264,  81  Pac.  85,  110  Am.  St. 
Rep.  695;  Hicks  v.  Southern  Pac.  Co.,  27 
Utah  526,  76  Pac.  625 ;  Jenkins  v.  Mammoth 
Min.  Co.,  24  Utah  513,  68  Pac.  845;  Pool  v. 
Southern  Pac.  Co.,  20  Utah  210,  58  Pac.  326. 

Yermont. —  Morrisey  v.  Hughes,  65  Vt. 
553,  27  Atl.  205. 

Virginia. —  Virginia,  etc.,  R.  Co.  v.  Bailey, 
103  Va.  205,  49  S.  E.  33;  Norfolk,  etc.,  R. 
Co.  V.  Phillips,  100  Va.  362,  41  S.  E.  726; 
Norfolk,  etc.,  R.  Co.  v.  Nuckol,  91  Va.  193, 
21  S.  E.  342;  Norfolk,  etc.,  R.  Co.  v.  Phelps, 
90  Va.  665,  19  S.  E.  652;  Norfolk,  etc.,  R'. 
Co.  V.  Thomas,  90  Va.  205,  17  S.  E.  884,  44 
Am.  St.  Rep.  906. 

Washinqton. —  Conine  v.  Olympia  Logging 
Co.,  36  Wash.  345,  78  Pac.  932;  Czarecki  v. 
Seattle,  etc.,  R.,  etc.,  Co.,  30  Wash.  288,  70 
Pac.  750. 

Wisconsin. —  Cowan  v.  Chicago,  etc.,  R.  Co., 
80  W^is.  284,  50  N.  W.  180;  Johnson  v.  Ash- 
land First  Nat.  Bank,  79  Wis.  414,  48  N.  W. 
712,  24  Am.  St.  Rep.  722;  Sherman  v.  Me- 
nominee River  Lumber  Co.,  72  Wis.  122,  39 
N.  W.  365,  1  L.  R..  A.  173;  Stetler  v.  Chicago, 
etc.,  R.  Co.,  49  Wis.  609,  6  N.  W.  303. 

United  States. —  Grand  Trunk  R.  Co,  v. 
Cummings,  106  U.  S.  700,  1  S.  Ct.  493,  27 
L.  ed.  266;  Pennsylvania  R.  Co.  v.  Jones, 
123  Fed.  753,  59  C,  C.  A.  87 ;  The  Anchoria, 
120  Fed.  1017,  56  C.  C.  A.  452  {affirming 
113  Fed.  982]  ;  Cudahy  Packing  Co.  v.  An- 
thes,  117  Fed.  118,  54  C.  C.  A.  504;  Maupin 
v..  Texas,  etc.,  R.  Co.,  99  Fed.  49,  40  C.  C.  A. 
234;  Jensen  v.  The  Joseph  B.  Thomas,  81 
Fed.  578;  Pullman's  Palace-Car  Co.  v,  Har- 
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kins,  55  Fed.  932,  5  C.  C.  A.  326;  Anderson 
V.  The  Ashebrooke,  44  Fed.  124;  Crew  v.  St. 
Louis,  etc.,  R.  Co.,  20  Fed.  87;  Smith  r. 
Memphis,  etc.,  R,  Co.,  18  Fed.  304;  Walker 
V.  Grand  Trunk  R.  Co.,  29  Fed.  Cas.  No. 
17,070,  2  Hask.  96  [affirmed  in  154  U.  8. 
653,  14  S.  Ct.  1189,  25  L.  ed.  977]. 

Canada. —  Myers  v.  Sault  St.  Marie  Pulp, 
etc.,  Co.,  3  Ont.  L.  Rep.  600. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  515,  518-525. 

The  rule  prevails  in  admiralty  as  well  as  at 
common  law.  Jensen  v.  The  Joseph  B. 
Thomas,  81  Fed.  578.  See  also  Anderson  v. 
The  Ashebrooke, '44  Fed.  124;  The  Phoenix, 
34  Fed.  760, 

Defect  brought  about  by  fellow  servant. — 
A  servant  charged  with  the  duty  of  working 
machinery  with  another  servant  is  not  a  fel- 
low servant  of  the  latter  in  such  sense  as  to 
relieve  the  master  from  responsibility  for  an 
injury  which  happens  through  a  defect  in 
the  machinery,  although  that  defect  may 
have  been  brought  about  by  the  negligence 
of  the  other  servant.  McDade  v.  Washington, 
etc.,  R.  Co.,  5  Mackey  (D.  C.)  144. 

The  master's  presence  when  a  servant  is 
injured  by  the  negligent  act  of  a  fellow  serv- 
ant does  not  make  him  liable  for  the  injury 
unless  he  knew,  or  ought  to  have  known,  the 
facts  that  made  'the  act  dangerous.  Cannon 
V.  Mears,  7  Kulp  (Pa.)  281.  See  also  Dwyer 
V.  Hickler,  16  N.  Y.  Suppl.  814.  Compare 
Norfolk,  etc.,  R,  Co.  v.  Thomas,  90  Va.  205, 
17  S.  E.  884,  44  Am.  St.  Rep.  906. 

IVIaster  held  liable  to  youthful  and  inex- 
perienced servants  see  Morris  v.  Stanfield,  81 
111.  App.  264;  Jones  v.  Florence  Min.  Co.,  66 
Wis.  268,  28  N.  W.  207,  57  Am.  Rep.  269. 

24.  Colorado. —  Burlington,  etc.,  R.  Co.  v. 
Budin,  6  Colo.  App.  275,  40  Pac.  503. 

Illinois. —  Chicago,  etc.,  R.  Co.  V.  Becker, 
38  Hi.  App.  523. 

Kentucky. —  Coffman  v.  Louisville,  etc.,  R. 
Co.,  18  S.  W.  1012,  13  Ky.  L.  Rep.  866. 

Massachusetts. —  Sullivan  v.  Wamsutta 
Mills,  155  Mass.  200,  29  N.  E.  516;  Cun- 
ningham V.  Washington  Mills  Co.,  (1891) 
26  N.  E.  235;  Hayes  v.  Western  R.  Corp., 
3  Cush.  270. 

'Neto  Hampshire. —  Griffin  v.  Glenn  Mfg. 
Co.,  67  N.  H.  287,  30  Atl.  344. 

^ew  York. —  Harvey  v.  New  York  Cent., 
etc.,  R,  Co.,  88  N.  Y.  481;  Slater  v.  Jewett, 
85  N.  Y.  61,  39  Am.  Rep.  627;  De  Young  v. 
Irving,  5  N.  Y.  App.  Div.  499,  38  N.  Y. 
Suppl.  1089;  Bryant  v.  New  York  Cent.,  etc., 
R.  Co.,  81  Hun  164,  30  N.  Y.  Suppl.  737; 
Mahoney  v.  Vacuum  Oil  Co.,  76  Hun  579,  28 
N.  Y.  Suppl.  196;  Carr  v.  North  River 
Constr.  Co.,  48  Hun  266. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  Hand- 
man,  13  Lea  423. 

Texas.— ^ose  i;.  Gulf,  etc.,  R.  Co.,  (1891) 
17  S.  W.  789;  Corona  v.  Galveston,  etc,,  R. 
Co.,  (1891)  17  S.  W.  384;  Gulf,  etc.,  R.  Co. 
V.  Compton,  75  Tex.  667,  13  S.  W.  667. 
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dent.^^  On  the  other  hand  if  the  master's  or  vice-principal's  neghgence  is  the 
proximate  or  efficient  cause  of  the  injury,^"  or  if  the  injury  would  not  have  been 


See  34  Cent.  Dig.,  tit.  "Master  and 
Servant,"  §§  515-534. 

If  the  injury  would  not  have  happened  but 
for  the  negligence  of  a  fellow  servant,  the 
master  is  not  liable.  Hayes  v.  Western  R. 
Corp.,  3  Cush.  (Mass.)  270.  See  also 
Cooper  V.  Hamilton  Mfg.  Co.,  14  Allen 
(Mass.)  193;  McCabe  v.  Brainard,  17  N.  Y. 
App.  Div.  45,  44  N.  Y.  Suppl.  964;  Whit- 
taker  V.  Delaware,  etc.,  Canal  Co.,  49  Hun 
(N.  Y.)  400,  3  N.  Y.  Suppl.  576;  Hall  v. 
Cooperstown,  etc.,  R.  Co.,  49  Hun  (N.  Y.) 
373,  3  N.  Y.  Suppl.  584;  Nashville,  etc.,  R. 
Co.  r.  Handman,  13  Lea  (Tenn.)  423. 

Where  the  accident  results  from  a  new  and 
distinct  cause,  other  than  the  master's  negli- 
gence, he  is  not  liable.  Rose  v.  Gulf,  etc., 
R.  Co.,  (Tex.  1891)  17  S.  W.  789.. 

25.  California. —  Vizelich  v.  Southern  Pac. 
Co.,  126  Cal.  587,  59  Pac.  129;  Trewatha  v. 
Buchanan  Gold  Min.,  etc.,  Co.,  96  Cal.  494, 
28  Pac.  571,  31  Pac.  561;  Kevern  v..  Provi- 
dence Gold,  etc.,  Min.  Co.,  70  Cal.  392,  11 
Pac.  740. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Touhy, 
26  111.  App.  99.. 

IndioAia. —  Evansville,  etc.,  R.  Co.  r.  To- 
hill,  143  Ind.  49,  41  N.  K  709,  42  N.  E. 
352;  New  York,  etc.,  R.  Co.  v.  Perriguey, 
138  Ind.  414,  34  N.  E.  233,  37  N.  E.  976. 

Maryland. —  Maryland  Clay  Co.  v.  Good- 
now,  95  Md.  330,  51  Atl.  292,  53  Atl.  427. 

Missouri. —  Relyea  v.  Kansas  City,  etc.,  R, 
Co.,  (1892)   19  S.  W.  1116. 

New  Mexico. —  Lutz  v.  Atlantic,  etc.,  R. 
Co.,  6  N.  M.  496,  30  Pac.  912,  16  L.  R.  A. 
819. 

Neio  York. —  Henry  v.  Staten  Island  R. 
Co.,  81  N.  Y.  373;  Connors  v.  Elmira,  etc., 
R.  Co.,  92  Hun  339,  36  N.  Y.  Suppl.  926; 
Leary  v.  Lehigh  Valley  R.  Co.,  76  Hun  575, 
28  N.  Y.  Suppl.  187;  Harvey  v.  New  York 
Cent.,  etc.,  R.  Co.,  10  N.  Y.  Suppl.  645; 
Course  v.  New  York,  etc.,  R.  Co.,  2  N.  Y. 
Suppl.  312  [affirmed  in  117  N.  Y.  652,  22 
N.  E.  1133]. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Trib- 
ble,  (1896)  24  S.  E,  278;  Norfolk,  etc.,  R. 
Co.  V.  Brown,  91  Va.  668,  22  S.  E.  496. 

Wisconsin. —  Pease  v.  Chicago,  etc.,  R.  Co., 
61  Wis.  163,  20  N.  W.  908;  Fowler  v.  Chi- 
cago, etc.,  R.  Co.,  61  Wis.  159,  21  N.  W.  40. 

United  States. —  Little  Rock,  etc.,  R.  Co.  v. 
Barry,  84  Fed.  944,  28  C.  C.  A.  644,  43 
L.  R.  A.  349 ;  Farmers'  L.  &  T.  Co.  v.  Toledo, 
etc.,  R.  Co.,  67  Fed.  73. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  526-534.. 

26.  California. —  Brown  v.  Sennett,  68  Cal. 
225,  9  Pac.  74,  58  Am.  Rep.  8. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Sipes, 
26  Colo.  17,  55  Pac.  1093. 

Illinois. —  Chicago  Citv  R.  Co.  v.  Enroth, 
113  111.  App.  285;  Chicago,  etc.,  R.  Co.  v. 
Bell,  111  111.  App.  280. 

Indiana. —  Pennsylvania  Co.  v.  Congdon, 
134  Ind.  226,  33  N.  E.  795,  39  Am.  St.  Rep. 


251;  Lake  Shore,  etc.,  R.  Co.  v.  Wilson,  11 
Ind.  App.  488,  38  N.  E.  343;  Cole  v.  Wood, 
11  Ind.  App.  37,  36  N.  E.  1074. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Lanni- 
gan,  56  Kan.  109,  42  Pac.  343. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  v.  Rob- 
erts, 110  Ky.  856,  62  S.  W.  901,  23  Ky.  L. 
Rep.  264. 

Minnesota. —  Ransier  v.  Minneapolis,  etc., 
R.  Co.,  32  Minn.  331,  20  N.  W.  332;  Mc- 
Mahon  v.  Davidson,  12  Minn.  357. 

Missouri. —  Browning  v.  Wabash  W^estern 
R.  Co,,  124  Mo.  55,  27  S.  W.  644,  (1893)  24 
S.  W.  734;  Henry  v.  Wabash  Western  R.  Co., 
109  Mo.  488,  19  S.  W.  239. 

Montana. —  Schmidt  v.  Montana  Cent.  R. 
Co.,  15  Mont.  100,  38  Pac.  226. 

New  York. —  Busliby  v.  New  York,  etc.,  R. 
Co.,  107  N.  Y.  374,  14  N.  E.  407,  1  Am.  St. 
Rep.  844;  Redington  v.  New  York,  etc.,  R. 
Co.,  84  Hun  231,  32  N.  Y.  Suppl.  535  [af- 
firmed in  152  N.  Y.  655,  47  N.  E.  1111]; 
Rickhoff  V.  Heckman,  3  Silv.  Sup.  563,  73 
N.  Y.  Suppl.  471;  Shiner  v.  Russell,  6  N.  Y. 
St.  78. 

North  Dakota. —  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  D.  128,  49  N.  W.  655,  33  Am.  St. 
Rep.  756. 

Tennessee. —  Illinois  Cent.  R.  Co.  v.  Spence, 
93  Tenn.  173,  23  S.  W.  211,  42  Am.  St.  Rep. 
907. 

Texas. —  Mexican  Nat.  R.  Co.  v.  Mussette, 
86  Tex.  708,  26  S.  W.  1075,  24  L.  R.  A.  642 ; 
Gulf,  etc.,  R.  Co.  V.  Pettis,  69  Tex.  689,  7 
S.  W.  93;  Ray  v.  Pecos,  etc.,  R.  Co.,  (Civ. 
App.  1905)  88  S.  W.  466;  Missouri,  etc.,  R. 
Co.  V.  Hutchens,  35  Tex.  Civ.  App.  343,  80 
S.  W.  415 ;  Galveston,  etc.,  R.  Co.  v.  Sweeney, 
14  Tex.  Civ.  App.  216,  36  S.  W.  800. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Ampey, 
93  Va.  108,  25  S.  E.  226;  Richmond,  etc.,  R. 
Co.  V.  George,  88  Va.  223,  13  S.  E.  429. 

Washington. —  Howe  v.  Northern  Pac.  R. 
Co.,  30  Wash.  569,  70  Pac.  1100,  60  L.  R.  A. 
949. 

Wisconsin. —  Grant  V.  Keystone  Lumber 
Co.,  119  Wis.  229,  96  N.  W.  535,  100  Am.  St. 
Rep.  883;  Lago  V.  Walsh,  98  Wis.  348,  74 
N.  W.  212. 

United  States. —  Shugart  V.  Atlanta,  etc., 
R.  Co.,  133  Fed.  505,  66  C.  C.  A.  379 ;  Texas, 
etc.,  R.  Co.  V.  Carlin,  111  Fed.  777,  49  C.  C.  A. 
005 ;  Mexican  Cent.  R.  Co.  v.  Glover,  107  Fed. 
356,  46  C.  C.  A.  334;  Felton  v.  Harbeson, 
104  Fed.  737,  44  C.  C.  A.  188;  Clyde  v.  Rich- 
mond, etc.,  R.  Co.,  69  Fed.  673;  Northern 
Pac.  Coal  Co.  v.  Richmond,  58  Fed.  756,  7 
C.  C.  A.  485 ;  Boden  v.  Demwolf,  56  Fed.  846 ; 
Pullman's  Palace-Car  Co.  v.  Harkins,  55 
Fed.  932,  5  C.  C.  A.  326;  The  Manhanset,  53 
Fed.  843  [affirmed  in  69  Fed.  843,  13  C.  C.  A. 
677]  ;  Howard  v.  Delaware,  etc..  Canal  Co., 
40  Fed.  195,  6  L.  R.  A.  75;  Heckman  v. 
Mackey,  35  Fed.  353;  The  Phoenix,  34  Fed. 
760. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §§  526-534. 
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sustained  but  for  his  uegligence,^^  the  master  is  Hable,  even  though  it  might  have 
been  prevented  by  the  exercise  of  greater  care  on  the  part  of  tlie  fellow  servant ; 
nor  will  the  fact  that  the  master's  negligence  was  slight  as  compared  with  tliat 
of  the  fellow  servant  defeat  a  recovery .^^  Where,  however,  the  negligence  of  the 
servant  is  such  as  to  have  caused  the  injury  even  had  the  master  not  been  negli- 
gent, then  the  servant's  negligence  is  the  sole  cause  of  the  injury,  and  the  master 
is  not  liable.^*^ 

(v)  Gross  or  Wilful  Negligence  of  Fellow  Servants.  Unless  so  pro- 
vided by  statute,^^  a  master  is  not  liable  for  the  gross  or  wilful  negligence  of  a 
fellow  servant.^^  In  Kentucky,  however,  the  master  is  held  liable  where  the  neg- 
ligent fellow  servant  stands  in  a  position  of  superiority  to  the  servant  injured,^^ 
but  not  otherwise.^*  What,  in  a  given  case,  will  constitute  wilful  or  gross 
negligence  necessarily  depends  w^oi\  its  peculiar  facts  and  circumstances.^^ 


27.  California. —  Keast  v.  Santa  Ysabel 
Gold  Min.  Co.,  136  Cal.  256,  68  Pac.  771. 

Georgia. —  Jackson  v.  Merchants',  etc., 
Transp.  Co.,  118  Ga.  651,  45  S.  E.  254;  Love- 
less V.  Standard  Gold  Min.  Co.,  116  Ga.  427, 
42  S.  E.  741,  59  L.  R.  A.  596. 

Illinois. —  Hansell-Elcock  Foundry  Co.  v. 
Clark,  214  111.  399,  73  N.  E.  787  {affirming 
115  111.  App.  209  J  ;  Armour  v.  Golkowska, 
202  111.  144,  66  N.  E.  1037  {affirming  95  111. 
App.  492]. 

New  York. — •  Coppins  v.  New  York  Cent., 
etc.,  R.  Co.,  122  N.  Y.  557,  25  N.  E.  915, 
19  Am.  St.  Rep.  523;  Stringham  v.  Stewart, 
100  N.  Y.  516,  3  N.  E.  575;  O'Keefe  v.  Great 
Northern  El.  Co.,  105  N.  Y.  App.  Div.  8,  93 
N.  Y.  Suppl.  407;  Kremer  v.  New  York  Edi- 
son Co.,  102  N.  Y.  App.  Div.  433,  92  N.  Y. 
Suppl.  883;  Tetherton  v.  U.  S.  Talc  Co.,  41 
N.  Y.  App.  Div.  613,  58  N.  Y.  Suppl.  55  {af- 
firmed in  165  N.  Y.  665,  59  N.  E.  1131]; 
Hall  V.  Cooperstown,  etc.,  R.  Co.,  49  Hun  373, 
3  N.  Y.  Suppl.  584. 

North  Carolina. — 'Bean  v.  Western  North 
Carolina  R.  Co.,  107  N.  C.  731,  12  S.  E.  600. 

Ohio. —  Lake  Erie,  etc.,  R.  Co.  v.  Mul- 
cahy,  16  Ohio  Cir.  Ct.  204,  9  Ohio  Cir.  Dec. 
82. 

Texas. — ^International,  etc.,  R.  Co.  v.  Si- 
pole,  (Civ.  App.  1895)  29  S.  W.  686. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Charless,  51  Fed.  562,  2  C.  C.  A.  380  {re- 
versed on  another  point  in  162  U.  S.  359,  16 
S.  Ct.  848,  40  L.  ed.  999]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  526-534. 

28.  American  Tin-Plate  Co.  v.  Williams,  30 
Ind.  App.  46,  65  N.  E.  304;  Haskell  v.  Cape 
Ann  Anchor  Works,  178  Mass.  485,  59  N  E 
1113,  4  L.  R.  A.  N.  S.  220;  Ellis  v.  New  York, 
etc.,  R.  Co.,  95  N.  Y.  546;  Cone  v.  Delaware, 
etc.,  R.  Co.,  81  N  Y.  206,  37  Am.  Rep.  491 
{affirming  15  Hun  172] ;  Clyde  v.  Richmond, 
etc.,  R.  Co.,  59  Fed.  394. 

29.  O'Laughlin  v.  New  York  Cent.,  etc.,  R. 
Co.,  9  N.  Y.  St.  384. 

30.  Gila  Valley,  etc.,  R.  Co.  v.  Lyon,  (Ariz. 
1905)  80  Pac.  337. 

31.  Under  Ala.  Code,  §  1749,  an  employer 
is  liable  for  the  wanton,  wilful,  or  intentional 
misconduct  of  an  employee  inflicting  personal 
injury  upon  another  employee.  Southern  R. 
Co.  V.  Moore,  128  Ala.  434,  29  So.  659. 

[IV,  G,  4.  a,  (IV)] 


32.  Bull  V.  Mobile,  etc.,  R.  Co.,  67  Ala. 

206;  Chicago,  etc.,  R.  Co.  v.  Thompson,  99 
111.  App.  277.  But  compare  Dalton  v.  Re- 
ceivers, 0  Fed.  Cas.  No.  3,550,  4  Hughes  180. 
And  see  Girard  Coal  Co.  v.  Wiggins,  52  111. 
App.  69. 

33.  Cincinnati,  etc.,  R.  Co.  v.  Palmer,  98 

Ky.  382,  33  S.  W.  199,  17  Ky.  L.  Rep.  998; 
Louisville,  etc.,  R.  Co.  v.  Brantley,  96  Ky. 
297,  28  S.  W.  477,  16  Ky.  L.  Rep.  691,  49 
Am.  St.  Rep.  291;  Greer  v.  Louisville,  etc., 
R.  Co.,  94  Ky.  109,  21  S.  W.  649,  14  Ky.  L. 
Rep.  876,  42  Am.  St.  Rep.  345;  Louisville, 
etc.,  R.  Co.  V.  Brooks,  83  Ky.  129,  4  Am.  St. 
Rep.  135;  Louisville,  etc.,  R.  Co.  v.  Cavens, 
9  Bush  (Ky.)  559;  Louisville,  etc.,  R.  Co. 
V.  Filbern,  6  Bush  (Ky.)  574,  99  Am.  Dec. 
690;  Louisville,  etc.,  R.  Co.  v.  Robinson,  4 
Bush  (Ky.)  507;  Louisville,  etc.,  R.  Co.  v. 
Collins,  2  Duv.  (Ky.)  114,  87  Am.  Dec.  486. 

34.  Volz  V.  Chesapeake,  etc.,  R.  Co.,  95 
Ky.  188,  24  S.  W.  119,  15  Ky.  L.  Rep.  727; 
Ft.  Hill  Stone  Co.  v.  Orm,  84  Ky.  183 ;  Casey 
V.  Louisville,  etc.,  R.  Co.,  84  Ky.  79;  New- 
port News,  etc.,  Co.  v.  Eifort,  15  Kv.  L.  Rep. 
600. 

Felonious  act. —  Where  the  death  of  an  em- 
ployee resulted  from  the  felonious  act  of  a 
eo-employee,  the  employer  is  not  liable  for 
expenses  incurred  in  caring  for  decedent  be- 
fore his  death.  Harris  v.  Kentucky  Timber, 
etc.,  Co.,  43  S.  W.  462,  45  S.  W.  94,  19  Ky. 
L.  Rep.  1731. 

35.  Wilful  neglect  must  involve  either  "  an 
intentional  wrong,  or  such  a  reckless  disre- 
gard of  security  and  right  as  to  imply  bad 
faith."  Louisville,  etc.,  R.  Co.  v.  Filbern,  6 
Bush  (Ky.)  574,  99  Am.  Dec.  690. 

Facts  held  to  show  gross  or  wilful  negli- 
gence see  Newport  News,  etc.,  Co.  v.  Dentzel, 
91  Ky.  42,  14  S.  W.  958,  12  Kv.  L.  Rep. 
626;  Louisville,  etc.,  R.  Co.  v.  Mitchell,  87 
Ky.  327,  8  S.  W.  706,  10  Ky.  L.  Rep.  211; 
Louisville,  etc.,  R.  Co.  v.  Moore,  83  Ky.  675; 
Louisville,  etc.,  R.  Co.  v.  Hurst,  20  S.  W. 
817,  14  Ky.  L.  Rep.  632;  Louisville,  etc.,  R. 
Co.  V.  Robinson,  16  S.  W.  707,  13  Ky.  L. 
Rep.  153. 

Gross  or  wilful  negligence  not  shown  see 

Kincade  v.  Chicago,  etc.,  R.  Co.,  107  Iowa 
682,  78  N.  W.  698;  Louisville,  etc.,  R.  Co.  v. 
Coniff,  90  Ky.  560,  14  S.  W.  543,  12  Ky.  L. 
Rep.  545 ;  Robinson  f.  Louisville,  etc.,  R.  Co., 


MASTER  AND  SEE  VANT 


[26  Cyc]  1307 


(vi)  Superior  Servants —  (a)  General  Considerations.  In  some  of  tlie 
states  the  rule  that  a  servant  because  of  his  rank  may  be  a  vice-principal  seems  to 
be  repudiated  in  toto  but  in  most  of  the  states  it  is  held  that  an  agent  to  whom 
is  intrusted  tlie  entire  management  of  the  master's  business,  or  the  management 
of  a  separate  and  distinct  department,  is  a  vice-principal  and  not  a  fellow  serv- 
ant.^^  Closely  allied  to  this  rule  is  the  so-called  "superior  servant"  doctrine 
adopted  in  some  of  the  states,  under  which  a  servant  given  tlie  power  to  control 
other  servants  is  not  their  fellow  servant,  where  liis  negligence  in  the  exercise  of 
such  control  is  the  cause  of  the  injury  to  the  inferior  servant.^^  Whether  a  case 
holding  that  certain  em])loyees  are  not  fellow  servants  is  based  on  the  one  rule  or 
the  other  is  oftentimes  difficult  to  determine  because  of  the  absence  of  any  fixed 
rule  as  to  who  is  the  head  of  the  department  as  distinguisbed  from  a  mere  superior 
servant.  For  instance,  in  some  of  the  states  which  have  expressly  repudiated  the 
superior  servant  doctrine,  a  superior  servant  has  been  held  a  vice-principal  because 
of  his  rank,  although  he  was  no  more  the  head  of  a  department  than  any  other 
employee  having  power  to  employ  and  control  a  gang  of  workmen. 

(b)  Servant  Having  Power  of  Control  —  (1)  In  General.  The  question 
whetlier  a  foreman  or  other  superior  servant  who  is  not  the  head  of  a  department, 
suc)i  as  a  section  foreman  on  a  railroad,  is  a  vice-principal,  while  it  may  depend 
on  whether  he  is  exercising  some  non-delegable  duty  of  the  master,  is  oftentimes 
determined  merely  from  his  rank,  so  that  its  solution  depends  upon  whether  in 
the  particular  state  the  superior  servant  rule  is  followed.  The  superior  servant 
rule  as  distinguished  from  the  general  manager  and  head  of  department  rule 
seems  to  have  been  Urst  adopted  in  this  country  in  Oliio.''*^  A  suggested  basis  for 
the  rule  is  that  the  duty  of  using  reasonable  care  in  giving  orders  to  servants  is 
one  of  those  obligations  which  the  master  cannot  delegate  so  as  to  absolve  himself 
from  liability  for  their  non-performance  or  improper  performance.^^  In  other 
cases  the  duty  of  the  inferior  servant  to  obey  his  superior  servant  seems  to  be  the 
controlling  idea.^^ 

(2)  States  in  Which  Rule  Has  Been  Adopted.  With  more  or  less  qualifi- 
cation the  superior  servant  doctrine  is  clearly  the  law  in  the  states  of  Illinois,^^ 


24  S.  W.  625,  15  Ky.  L.  Rep.  626;  Chesa- 
peake, etc..  R.  Co.  V.  McMichael,  15  S.  W. 
878,  13  Ky.  L.  Rep.  758;  Guthrie  v.  Great 
Northern  R.  Co.,  76  Minn.  277,  79  N.  W.  107; 
Dalton  Receivers,  6  Fed.  Cas.  No.  3,550,  4 
Hughes  180. 

36.  Gross  negligence  see  supra,  IV,  G,  4, 
a,  (V). 

Under  Employers*  Liability  Act  see  infra, 
IV,  G,  4,  h,  (III). 

37.  See  infra,  IV,  G,  4,  a,  (vi),  (c). 

38.  See  infra,  IV,  G,  4,  a,  (vi),  (c). 

39.  See  infra,  IV,  G,  4,  a,  (vi),  (b). 

40.  Cleveland,  etc.,  R.  Co.  v.  Keary,  3  Ohio 
St.  201. 

41.  Cleveland,  etc.,  R.  Co.  v.  Keary,  3  Ohio 
St.  201;  2  Labatt  M.  &  S..  1462. 

42.  Chicago,  etc.,  R.  Co.  v.  May,  108  111. 
288. 

"  In  exercising  this  power  he  does  not  stand 
upon  the  same  plane  with  those  under  his 
control.  His  position  is  one  of  superiority. 
When  he  gives  an  order  within  the  scope  of 
his  authority,  if  not  manifestly  unreasonable, 
those  under  his  charge  are  bound  to  obey, 
at  the  peril  of  losing  their  situations,  and 
such  commands  are,  in  contemplation  of  law, 
the  commands  of  the  company,  and  hence  it 
is  held  responsible  for  the  consequences." 
Chicago,  etc.,  R.  Co.  v.  May,  108  111.  288,  299. 


43.  Fraser  v.  Schroeder,  163  111.  459,  45 
N.  E.  288  [a/firming  60  111.  App.  5 19 J  ; 
West  Chicago  St.  R.  Co.  v.  Dwyer,  162  111. 
482,  44  N.  E.  815  [affirming  57  111.  App. 
440]  (holding  that  whether  the  starter  of  a 
street  railway  was  a  superior  servant  of  a 
gripman  was  a  question  of  fact  for  the 
jury)  ;  Cleveland,  etc.,  R.  Co.  v.  Surrells,  115 
111.  App.  615;  Driscoll  v.  Chicago,  etc.,  R. 
Co.,  97  111.  App.  668;  Chicago  Dredging,  etc., 
Co.  V.  McMahon,  30  111.  App.  358;  Chicago, 
etc.,  R.  Co.  V.  Blank,  24  111.  App.  438. 

The  injury  must  result  from  the  negligence 
of  the  superior  servant  acting  as  such  through 
obedience  to  his  orders.  In  this  respect  the 
rule  is  different  from  the  rule  in  Ohio.  Chi- 
cago, etc.,  R.  Co.  V.  May,  108  111.  288. 

Acting  in  part  as  common  laborer. —  The 
mere  fact  that  the  servant  exercising  such 
authority  sometimes  or  generally  labors  with 
tlie  others  as  a  common  hand  will  not  of 
itself  exonerate  the  master  from  liability 
for  the  former's  negligence  in  the  exercise 
of  his  authority  over  the  others.  Chicago, 
Hair,  etc.,  Co.  v.  Mueller,  203  111.  558,  68 
N.  E.  51  [affirming  10()  III.  App.  21]  ;  Norton 
V.  Nadebok,  190  111.  595,  60  N.  E.  843,  54 
L.  R.  A.  842;  St.  Louis  Consol.  Coal  Co.  v. 
Gruber,  188  111.  584,  59  N.  E.  254;  Chicago, 
etc.,  R.  Co.  V.  May,  108  111.  288;  St.  Louis 

[IV.  G;  4,  a.  (VI).  (b),  (2)] 
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Kansas/^  Kentucky,^^  Louisiana/^  Nebraska/^  Ohio/^  Tennessee/^  Texas,^  and 


Consol.  Coal  Co.  v.  Fleischbein,  109  111.  App. 
509. 

44.  Kansas  City  Car,  etc.  Co.  v.  Secrist, 
59  Kan.  778,  54  Pac.  688  [following  Walker 
V.  Gillett,  59  Kan.  214,  52  Pac.  442];  Con- 
solidated Kansas  City  Smelting,  etc.,  Co.  v. 
Peterson,  8  Kan.  App.  31G,  55  Pac.  673. 

45.  Illinois  Cent.  E.  Co.  v.  Josey,  110  Ky. 
342,  61  S.  W.  703,  22  Ky.  L.  Eep.  1795,  9G 
Am.  St.  Rep.  455,  54  L.  R.  A.  78;  Linck  v. 
Louisville,  etc.,  R.  Co.,  107  Ky.  370,  54  S.  W. 
184,  21  Ky.  L.  Rep.  1097;  Greer  v.  Louis- 
ville, etc.,  R.  Co.,  94  Ky.  169,  21  S.  W.  649, 
14  Ky.  L.  Rep.  876,  42  Am.  St.  Rep.  345; 
Hovv^ard  v.  Chesapeake,  etc.,  R.  Co.,  90  S.  W. 
950,  28  Ky.  L.  Rep.  891;  Illinois  Cent.  R. 
Co.  V.  Elliott,  82  S.  W.  374,  26  Ky.  L.  Rep. 
669;  Mayfield  Woolen  Mills  v.  Frazier,  80 
S.  W.  456,  25  Ky.  L.  Rep.  2263;  Louisville, 
etc.,  R.  Co.  V.  Hawkins,  51  S.  W.  426,  21 
Kv.  L.  Rep.  354;  Ritt  v.  Louisville,  etc.,  R. 
Co.,  4  S.  W.  796,  9  Ky.  L.  Rep.  307. 

Negligence  must  be  gross. —  In  this  state 
there  is  a  limitation  of  the  rule  which  is  not 
adopted  in  any  other  state,  in  that  the 
master  is  liable  for  an  injury  to  a  subordi- 
nate resulting  from  the  gross  negligence  of  the 
superior,  but  not  for  an  injury  resulting  from 
ordinary  negligence.  Cincinnati,  etc.,  R.  Co. 
V.  Palmer,  98  Ky.  382,  33  S.  W.  199,  17  Ky. 
L.  Rep.  998;  Illinois  Cent.  R.  Co.  V.  Elliott, 
82  S.  W.  374,  26  Ky.  L.  Rep.  669;  Kentucky 
Distilleries,  etc.,  Co.  v.  Schreiber,  73  S.  W. 
769,  24  Ky.  L.  Rep.  2236;  Board  v.  Chesa- 
peake, etc.,  R.  Co.,  70  S.  W.  625,  24  Ky.  L. 
Rep.  1079.  Gross  negligence  is  the  failure 
to  use  such  care  as  careless  and  inattentive 
persons  usually  exercise  under  like  circum- 
stances. Illinois  Cent.  R.  Co.  v.  Coleman, 
59  S.  W.  13,  22  Ky.  L.  Rep.  878. 

Subordinate  foreman. —  It  is  immaterial 
that  a  superior  servant  himself  was  subject 
to  the  orders  of  another  while  engaged  in  the 
work  in  hand.  Illinois  Cent.  R.  Co.  v.  El- 
liott, 82  S.  W.  374,  26  Ky.  L.  Rep.  669. 

A  railroad  yard  foreman  is  not  a  fellow 
servant  of  a  switchman.  Howard  v.  Chesa- 
peake, etc.,  R.  Co.,  90  S.  W.  950,  28  Ky.  L. 
Rep.  891. 

46.  Bonnin  v.  Crowley,  112  La.  1025,  36 
So.  842;  Evans  v.  Louisiana  Lumber  Co.,  Ill 
La.  534,  35  So.  736 ;  Wilson  v.  Banner  Lum- 
ber Co.,  108  La.  590,  32  So.  460;  Vicars 
'V.  Cumberland  Tel.,  etc.,  Co.,  52  La.  Ann. 
2153,  28  So.  367;  Mattise  v.  Consumers'  Ice 
Mfg.  Co.,  46  La.  Ann.  1535,  16  So.  400,  49 
Am.  St.  Rep.  356. 

47.  New  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  V.  Baldwin,  62  Nebr.  180,  87 
N.  W.  27;  Union  Pac.  R.  Co.  v.  Doyle,  50 
Nebr.  555,  70  N.  W.  43  (holding  that  the 
absence  of  the  power  to  hire  and  discharge  is 
immaterial)  ;  Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  N.  W.  285;  Burling- 
ton, etc.,  R.  Co.  V.  Crockett,  19  Nebr.  138, 
26  N.  W.  921;  Chicago,  etc.,  R.  Co.  v.  Lund- 
strom,  10  Nebr.  254,  20  N.  W.  198,  49  Am. 
Rep,  713. 

[IV,  G,  4,  a,  (vi),  (b),  (2)] 


48.  Pittsburgh,  eta,  R.  Co.  v.  Lewis,  33 
Ohio  St.  196;  Berea  Stone  Co.  v.  Kraft,  31 
Oiiio  St.  287,  27  Am.  Rep.  510;  Mad  River, 
etc.,  R.  Co.  V.  Barber,  5  Ohio  St.  541,  67 
Am.  Dec.  312;  Cleveland,  etc.,  R.  Co.  v. 
Keary,  3  Ohio  St.  201;  Little  Miami  R.  Co. 
i\  Stevens,  20  Ohio  415;  Henry  J.  Spieker 
Co.  V.  Ferguson,  25  Ohio  Cir.  Ct  671;  An- 
drews Bros.  Co.  V.  Burns,  22  Ohio  Cir.  Ct. 
437,  12  Ohio  Cir.  Dec.  305;  Baltimore,  etc., 
R.  Co.  V.  Sutherland,  12  Ohio  Cir.  Ct.  309, 
4  Ohio  Cir.  Dec.  115  [affirmed  in  52  Ohio  St. 
076,  44  N.  E.  1144];  Hartman  v.  Kloep- 
pinger,  9  Ohio  Cir.  Ct.  433,  6  Ohio  Cir.  Dec. 
393. 

Authority  from  master. —  The  master  can- 
not be  charged  with  the  negligence  of  a 
servant  directing  another,  where  the  former 
was  not  acting  under  authority  of  the  master' 
or  of  any  one  standing  in  the  master's  place. 
Toomey  v.  Avery  Stamping  Co.,  20  Ohio  Cir. 
Ct.  183,  11  Ohio  Cir.  Dec.  216.  The  fact 
that  employees  have  allowed  one  of  their 
number,  on  account  of  his  age,  to  direct  the 
work  does  not  constitute  him  a  foreman  of 
the  parties,  or  render  the  employer  liable  for 
injury  resulting  from  such  employee's  negli- 
gence. Hartman  v.  Kloeppinger,  9  Ohio  Cir. 
Ct.  433,  6  Ohio  Cir.  Dec.  393. 

49.  Ohio  River,  etc.,  R.  Co.  V.  Edwards, 
111  Tenn.  31,  70  S.  W.  897;  Chattanooga 
Electric  R.  Co.  v.  Lawson,  101  Tenn.  406,  47 
S.  W.  489 ;  Louisville,  etc.,  R.  Co.  v.  Bowler, 
9  Ileisk.  (Tenn.)  866;  Haynes  V.  East  Ten- 
nessee, etc.,  R.  Co.,  3  Coldw.  (Tenn.)  222. 
But  see  Knox  v.  Southern  R.  Co.,  101  Tenn. 
375,  47  S.  W.  491;  Allen  V.  Goodwin,  92 
Tenn.  385,  21  S.  W.  760. 

The  injured  servant  must  be  under  the 
control  of  the  negligent  servant  to  make  the 
master  liable.  Nashville,  etc.,  R.  Co.  v. 
Wheeless,  10  Lea  (Tenn.)  741,  43  Am.  Rep. 

Sir. 

Merely  calling  one  a  foreman  does  not 
show  that  he  is  a  vice-principal.  Louisville, 
etc.,  R.  Co.  V.  Lahr,  86  Tenn.  335,  6  S.  W. 
663. 

Who  is  superior  servant. —  A  stationary 
engineer,  engaged  in  the  same  service  with 
the  injured  servant,  is  not  per  se  a  superior 
servant  for  whose  negligence  the  master  is 
liable.  Dana  v.  Blackburn,  90  S.  W.  237,  28 
Ky.  L.  Rep.  695.  The  mere  fact  that  a  co- 
servant  was  accustomed  to  give  signals  for 
the  starting  of  cars  does  not  make  Jiim  a 
superior  servant.  Dana  V.  Blackburn,  90 
S.  W.  237,  28  Ky.  L.  Rep.  695. 

50.  Bering  Mfg.  Co.  v.  Femelat,  35  Tex. 
Civ.  App.  36,  79  S.  W.  869. 

Power  to  employ  and  discharge. —  In  this 
state  the  rule  is  dilferent  from  that  in  any 
other  state  in  that  a  superior  servant  is  a 
fellow  servant  unless  he  has  the  power  to 
employ  and  discharge  the  injured  servant. 
See  infra,  IV,  G,  4,  a,  (vi),  (d). 

Non-delegable  duty. —  Of  course  a  foreman 
may  be  a  vice-principal  because  of  the  duty 
being  a  non-delegable  one  of  the  master,  al- 
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Utali.^^  In  several  other  states  the  superior  servant  rule  seems  to  have  been 
adopted,  although  it  has  not  been  applied  in  all  cases.^^  In  Missouri  the  rule  was 
apparently  rejected  in  the  earher  cases,^^  was  afterward  adopted,^'^  and  now  seems 
to  be  repudiated  again.^^  It  sliould  be  noticed,  however,  as  will  be  stated  here- 
after, tliat  even  in  those  states  which  adopt  the  superior  servant  rule  there  is  a  dif- 
ference of  opinion  as  to  the  extent  tliereof,  in  that  some  of  the  states,  such  as  Illi- 
nois, restrict  the  liabihtj  of  the  master  to  injuries  resulting  from  obedience  to  the 
orders  of  the  superior  servant  or  from  the  acts  of  the  superior  servant  while  acting 
as  such,^^  while  in  other  states  the  master  is  held  liable  in  all  cases  where  the  neg- 
ligence was  that  of  the  superior  servant  with  the  right  to  control,  although  the 
injury  was  the  result  of  the  negligence  of  the  superior  servant  while  acting  other 
than  in  his  official  capacity  ;  ^'^  that  is,  the  dual  capacity  doctrine  is  recognized  in 
some  of  the  states  and  not  in  others.  Where  a  servant  is  ordered  by  another 
employee  having  the  power  to  control  him  as  to  his  work  to  do  w^ork  outside  the 
scope  of  his  employment,  the  rule  of  fellow  servants  does  not  apply.^^ 

(3)  States  Repudiating  Rule.    In  most  of  the  states  the  superior  servant 


though  he  has  no  power  to  hire  and  dis- 
charge. Young  V.  Hahn,  96  Tex.  99,  70 
S.  W.  950;  Bering  Mfg.  Co.  v.  Femelat,  35 
Tex.  Civ.  App.  3(3,  79  S.  W.  869. 

51.  Armstrong  v.  Oregon  Shoreline,  etc., 
R.  Co.,  8  Utah  420,  32  Pac.  693;  Andreson 
V.  Ogden  Union  R.,  etc.,  Co.,  8  Utah  128,  30 
Pac.  305. 

52.  St.  Louis,  etc.,  R.  Co.  X),  Torrey,  58 
Ark.  217,  24  S.  W.  244;  Bloyd  17.  St.  Louis, 
etc.,  R.  Co.,  58  Ark.  66,  22  S.  W.  1089,  41 
Am.  St.  Rep.  85 ;  Allison  v.  Southern  R.  Co., 
129  N.  C.  336,  40  S.  E.  91;  Johnson  v. 
Southern  R.  Co.,  122  N.  C.  955,  29  S.  E.  784; 
Logan  V.  North  Carolina  R.  Co.,  116  N.  C. 
940,  21  S.  E.  959;  Patton  v.  Western  North 
Carolina  R.  Co.,  96  N.  C.  455,  1  S.  E.  863; 
Sandquist  v.  Independent  Tel.  Co.,  38  Wash. 
313,  80  Pac.  539;  Gaudie  v.  Northern  Lum- 
ber Co.,  34  Wash.  34,  74  Pac.  1009;  Zintek  v. 
Stimson  Mill  Co.,  9  Wash.  395,  37  Pac.  340. 
See  Fones  v.  Phillips,  39  Ark.  17,  43  Am.  Rep. 
264.  But  see  Hughes  v.  Oregon  Imp.  Co.,  20 
Wash.  294,  &5  Pac.  119;  Morgan  V.  Carbon 
Hill  Coal  Co.,  6  Wash.  577,  34  Pac.  152,  772. 

Where  a  servant  is  told  to  take  his  in- 
structions from  another  employee,  which  he 
does,  and  in  following  which  he  is  injured, 
there  is  no  question  of  fellow  servant  in- 
volved. This  is  merely  another  way  of  stat- 
ing the  superior  servant  rule.  Jancko  v. 
West  Coast  Mfg.,  etc.,  Co.,  40  Wash.  230,  82 
Pac.  284. 

53.  See  Marshall  v.  Schricker,  63  Mo.  308 ; 
Lee  V.  Detroit  Bridge,  etc..  Works,  62  Mo. 
565;  McDermott  v.  Pacific  R.  Co.,  30  Mo.  115. 

54.  Bradley  v,  Chicago,  etc.,  R.  Co.,  138 
Mo.  293,  39  S.  W.  763;  Russ  v.  Wabash 
Western  R.  Co.,  112  Mo.  45,  20  S.  W.  472, 
18  L.  R.  A.  823;  Miller  v.  Missouri  Pac.  R. 
Co.,  109  Mo.  350,  19  S.  W\  58,  32  Am.  St. 
Rep.  673;  Schroeder  v.  Chicago,  etc.,  R.  Co., 
108  Mo.  322,  18  S.  W.  1094,  18  L.  R.  A. 
827;  Sullivan  v.  Hannibal,  etc.,  R.  Co.,  107 
Mo.  66,  17  S.  W\  748,  28  Am.  St.  Rep.  388; 
Sherrin  v.  St.  Joseph,  etc.,  R.  Co.,  103  Mo. 
378,  15  S.  W.  442,  23  Am.  St.  Rep.  881; 
McDermott  v.  Hannibal,  etc.,  R.  Co.,  87  Mo. 
285;  Moore  v.  Wabash,  etc.,  R.  Co.,  85  Mo. 


388;  Whalen  v.  St.  Louis  Centenary  Church, 
62  Mo.  326 ;  Depuy  v.  Chicago,  etc.,  R.  Co., 
110  Mo.  App.  110,  84  S.  W.  103;  Bien  v. 
St.  Louis  Transit  Co.,  108  Mo.  App.  399,  83 
S.  W.  986 ;  Borden  v.  Falk  Co.,  97  Mo.  App. 
566,  71  S.  W.  478;  Fox  v.  Jacob  Dold  Pack- 
ing Co.,  96  Mo.  App.  173,  70  S.  W.  164; 
Kelly  V.  Stewart,  93  Mo.  App.  47;  Zellars 
V.  Missouri  Water,  etc.,  Co.,  92  Mo.  App. 
107 ;  Steube  v.  Christopher,  etc..  Architec- 
tural Iron,  etc.,  Co.,  85  Mo.  App.  640;  Clay- 
baugh  V.  Kansas  City,  etc.,  R.  Co.,  56  Mo. 
App.  630;  Higgins  v.  Missouri  Pac.  R.  Co., 
43  Mo.  App.  547 ;  Clowers  v.  Wabash,  etc., 
R.  Co.,  21  Mo.  App.  213. 

A  foreman  in  directing  an  inferior  servant 
what  he  is  to  do,  where  to  do  it,  and  how  to 
do  it,  is  performing  the  master's  duty  for 
tlie  time  being  and  is  a  vice-principal.  Bane 
V.  Irwin,  172  Mo.  306,  72  S.  W.  522;  Day- 
harsh  V.  Hannibal,  etc.,  R.  Co.,  103  Mo.  570, 
15  S.  W.  554,  23  Am.  St.  Rep.  900. 

55.  Hawk  v.  McLeod  Lumber  Co.,  166  Mo. 
121,  65  S.  W\  1022;  Grattis  v.  Kansas  City, 
etc.,  R.  Co.,  153  Mo.  380,  55  S.  W.  108,  77 
Am.  St.  Rep.  721,  48  L.  R.  A.  399;  McCarty 
V.  Rood  Hotel  Co.,  144  Mo.  397,  46  S.  W. 
172. 

56.  See  infra,  IV,  G,  4,  a,  (vi),  (e). 

57.  See  in^ra,  IV,  G,  4,  a,  ( vi) ,  (e) . 

58.  Orman  r.  Mannix,  17  Colo.  564,  30 
Pac.  1037,  31  Am.  St.  Rep.  340,  17  L.  R.  A. 
602;  Cleveland,  etc.,  R.  Co.  v.  Surrells,  115 
111.  App.  615;  Mann  v.  Oriental  Print  W^orks, 
11  R.  I.  152;  Union  Pac.  R.  Co.  v.  Fort,  17 
Wall.  (U.  S.)  553,  21  L.  ed.  739;  Northern 
Pac-  Coal  Co.  v.  Richmond,  58  Fed.  756,  7 
C.  C.  A.  485;  Gilmore  v.  Northern  Pac.  R. 
Co.,  18  Fed.  866,  9  Sawy.  558,  Compare 
Fisk  V.  Central  Pac.  R.  Co.,  72  Cal.  38,  13 
Pac.  144,  1  Am.  St.  Rep.  22.  Contra,  see 
Crown  v.  Orr,  140  N.  Y.  450,  35  N.  E.  648 ; 
Vitto  V.  Farley,  15  Misc.  (N.  Y.)  153,  36 
N.  Y.  Suppl.  li05,  holding  that  the  direction 
of  a  foreman  to  one  employed  in  drilling 
holes  to  step  aside  from  his  regular  employ- 
ment and  draw  a  charge  of  gunpowder  and 
dynamite  was  the  act  of  a  fellow  servant, 
and  not  that  of  the  master. 

[IV.  G,  4,  a,  (VI).  (b),  (3)] 
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rule  is  either  expressly  or  impliedly  repudiated,  and  it  is  held  that  the  fact  that 
the  person  whose  negligence  caused  the  injury  was  a  servant  of  a  higher  grade 
than  the  injured  servant,  or  that  the  latter  was  subject  to  the  direction  or  control 
of  the  former,  and  was  engaged  at  the  time  in  executing  the  orders  of  the  former, 
does  not  prevent  the  apphcation  of  the  fellow  servant  rule  so  as  to  make  the 
master  liable.^^    In  these  states  a  mere  foreman  who  is  not  the  head  of  a  depart- 


59.  Alabama.  —  Mobile,  etc.,  E.  Co.  v.. 
Smith,  59  Ala.  245. 

Arizona. —  Southern  Pac.  Co.  X).  McGill,  5 
Ariz.  36,  44  Pac.  302. 

California.  —  Leishman  v.  Union  Iron 
Works,  148  Cal.  274,  83  Pac.  30,  3  L.  R.  A. 
N.  S.  500;  Daves  v.  Southern  Pac.  Co.,  98 
Cal.  19,  32  Pac.  708,  35  Am.  St.  Rep.  133; 
McLean  v.  Blue  Point  Gravel  Min.  Co.,  51 
Cal.  255;  Collier  v.  Steinhart,  51  Cal.  116. 
But  see  Foley  v.  California  Horseshoe  Co., 
115  Cal.  184,  47  Pac.  42,  56  Am.  St.  Rep.  87. 

Connecticut. — Leonard  v.  Mallory,  75  Conn. 
433,  53  Atl.  778;  Kelly  v.  New  Haven  Steam- 
boat Co.,  74  Conn.  343,  50  Atl.  871;  Sullivan 
V.  New  York,  etc.  R.  Co.,  62  Conn.  209,  25 
Atl.  711.  But  see  Darrigan  v.  New  York, 
etc.,  R.  Co.,  52  Conn.  285,  52  Am.  Rep.  590. 

Georgia. —  Shepherd  v.  Southern  Pine  Co., 
118  Ga.  292,  45  S.  E.  220;  Gunn  v.  Willing- 
ham,  111  Ga.  427,  36  S.  E.  804;  Hamby  v. 
Union  Paper-Mills  Co.,  110  Ga.  1,  35  S.  E. 
297;  Gates  v.  Itner,  (1898)  30  S.  E.  884; 
McGovern  v.  Columbus  Mfg.  Co.,  80  Ga.  227, 
5  S.  E.  492;  McDonald  v.  Eagle,  etc.,  Mfg. 
Co.,  68  Ga.  839.  But  see  Blaekman  ?;.  Thom- 
son-Houston Electric  Co.,  102  Ga.  64,  29  S.  E. 
120. 

Indiana. —  Dill  v.  Marmon,  164  Ind.  507, 
73  N.  E.  67,  69  L.  R.  A.  163 ;  Southern  Indi- 
ana R.  Co.  V.  Harrell,  161  Ind.  689,  68  N.  E. 
262,  63  L.  R.  A.  460;  Southern  Indiana  R. 
Co..  V.  Martin,  160  Ind.  280,  66  N.  E.  886; 
Thacker  v.  Chicago,  etc.,  R.  Co.,  159  Ind.  82, 
64  N.  E.  605,  59  L.  R.  A.  792;  Clarke  v. 
Pennsylvania  Co.,  132  Ind.  199,  31  N.  E.  808, 
17  L.  R.  A.  811;  Pittsburgh,  etc.,  R.  Co.  v. 
Adams,  105  Ind.  151,  5  N.  E.  187;  Capper  v. 
Louisville,  etc.,  R.  Co.,  103  Ind.  305,  2  N.  E. 
749;  Columbus,  etc.,  R.  Co.  v.  Arnold,  31 
Ind.  174,  99  Am.  Dec.  615;  Thayer  v.  St. 
Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am.  Dec. 
409 ;  Standard  Pottery  Co.  f.  Moudy,  35  Ind. 
App.  427,  73  N.  E.  188;  American  Tel.,  etc., 
Co..  V.  Bower,  20  Ind.  App.  32,  49  N.  E.  182; 
Peiree  v.  Oliver,  18  Ind.  App.  87,  47  N.  E. 
485;  Cole  v.  Wood,  11  Ind.  App.  37,  36  N.  E. 
1074. 

Iowa. —  Hathaway  v.  Illinois  Cent.  R.  Co., 
92  Iowa  337,  60  N.  W.  651;  Wilson  v.  Dun- 
reath  Red  Stone  Quarry  Co.,  77  Iowa  429,  42 
N.  W.  360,  14  Am.  St.  Rep.  304 ;  Peterson  v. 
Whitebreast  Coal,  etc.,  Co.,  50  Iowa  673,  32 
Am.  Rep.  143.  Compare  Hoben  v.  Burling- 
ton, etc.,  R.  Co.,  20  Iowa  562. 

Maine. —  Small  v.  Allington,  etc.,  Mfg.  Co., 
94  Me.  551,  48  Atl  177;  Dube  v.  Lewiston, 
83  Me.  211,  22  Atl.  112;  Conley  v.  Portland, 
78  Me.  217,  3  Atl.  658;  Doughty  v.  Penobscot 
Log  Driving  Co.,  76  Me.  143;  Lawler  v. 
Androscoggin  R.  Co.,  62  Me.  463,  16  Am.  Rep. 
492;  Bealieu  v.  Portland  Co.,  48  Me.  291. 

[IV,  G,  4,  a,  (VI),  (B),  (3)] 


Maryland. —  State  v.  Schwind  Quarry  Co., 
97  Md.  696,  55  Atl.  366;  Baltimore  Elevator 
Co.  V.  Neal,  65  Md.  438,  5  Atl.  338 ;  Schauck 
V.  Northern  Cent.  R.  Co.,  25  Md.  462 ;  O'Con- 
nell  V.  Baltimore,  etc.,  R.  Co.,  20  Md.  212,  83 
Am.  Dec.  549. 

Massachusetts. —  Moody  v.  Hamilton  Mfg. 
Co.,  159  Mass.  70,  34  N.  E.  185,  38  Am.  St. 
Rep.  396;  Clifford  v.  Old  Colony  R.  Co.,  141 
Mass.  564,  6  N.  E.  751;  O'Connor  v.  Roberts, 
120  Mass.  227. 

Michigan. —  Mikolojczak  v.  North  Ameri- 
can Chemical  Co.,  129  Mich.  80,  89  N.  W\  75; 
Lipan  v.  Hall,  (1901)  87  N.  W..  619;  Andre 
V.  Winslow  Bros.  Elevator  Co.,  116  Mich. 
560,  76  N.  W.  86;  Gavigan  v.  Lake  Shore, 
etc.,  R.  Co.,  110  Mich.  71,  67  N.  W.  1097; 
Schroeder  v.  Flint,  etc.,  R.  Co.,  103  Mich. 
213,  61  N.  W.  663,  50  Am.  St.  Rep.  354,  29 
L.  R.  A.  321;  Gardner  v.  Michigan  Cent.  R. 
Co.,  58  Mich.  584,  26  N.  W.  301. 

Minnesota. —  Jemming  v.  Great  Northern 
R.  Co.,  96  Minn.  302,  104  N.  W.  1079,  1  L.  R. 
A.  N.  S.  696;  Lundberg  v.  Shevlin-Carpenter 
Co.,  68  Minn.  135,  70  N.  W.  1078;  Lindvall 
V.  Woods,  41  Minn.  212,  42  N.  W.  1020,  4 
L.  R.  A.  793;  Olson  v.  St.  Paul,  etc.,  R.  Co., 
38  Minn.  117,  35  N.  W.  866;  Gonsior  v. 
Minneapolis,  etc.,  R,  Co.,  36  Minn.  385,  31 
N.  W.  515;  Fraker  v.  St.  Paul,  etc.,  R.  Co., 
32  Minn.  54,  19  N.  W.  349;  Brown  v.  Wi- 
nona, etc.,  R.  Co.,  27  Minn,  162,  6  N.  W. 
484,  38  Am.  Rep.  285;  Foster  v.  Minnesota 
Cent.  R.  Co.,  14  Minn.  360.  See  Hill  v. 
Winston,  73  Minn.  80,  75  N.  W.  1030. 

Mississippi. —  Lagrone  t'.  Mobile,  etc.,  R. 
Co.,  67  Miss.  592,  7  So.  432. 

Montana. —  Goodwell  v.  Montana  Cent.  R. 
Co.,  18  Mont.  293,  45  Pac.  210. 

Weio  Hampshire.  —  Galvin  v.  Pierce,  72 
N.  H.  79,  54  Atl.  1014. 

New'  Jersey. —  Enright  v.  Oliver,  69  N.  J. 
L.  357,  55  Atl.  277,  101  Am,  St.  Rep.  720; 
Longa  V.  Stanley  Hod  Elevator  Co.,  69  N.  J. 
L.  31,  54  Atl.  251;  Knutter  v.  New  York, 
etc..  Tel.  Co.,  67  N.  J.  L.  646,  52  Atl.  565; 
Gilmore  v.  Oxford  Iron,  etc.,  Co.,  55  N.  J.  L. 
39,  25  Atl.  707 ;  O'Brien  v.  American  Dredg- 
ing Co.,  53  N,  J.  L.  291,  21  Atl.  324. 

ISlew  York. —  Foster  v.  International  Paper 
Co.,  183  N.  Y.  45,  75  N.  E.  933;  Madigan  r. 
Oceanic  Steam  Nav.  Co.,  178  N.  Y.  242,  70 
N.  E.  785,  102  Am,  St.  Rep.  495;  Loughlin 
V.  State,  105  N.  Y.  159,  11  N.  E.  371;  Brick 
V.  Rochester,  etc.,  R.  Co,,  98  N.  Y.  211;  Mc- 
Cosker  v.  Long  Island  R.  Co.,  84  N.  Y.  77; 
Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am. 
Rep.  521;  Malone  f.  Hathaway,  64  N.  Y,  5, 
21  Am.  Rep.  573;  Hofnagle  v.  New  York 
Cent.,  etc.,  R.  Co.,  55  N.  Y.  608;  Laning  v. 
New  York  Cent.  R.  Co.,  49  N.  Y.  521,  10 
Am.  Rep.  417 ;  Wright  v.  New  York  Cent.  R. 
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ment  but  is  subordinate  to  other  employees,  such  as  foreman  of  a  gang  of  section 


Co.,  25  N.  Y.  562;  Anglin  f.  American 
Constr..,  etc.,  Co.,  109  N.  Y.  App.  Div.  237, 
96  N.  Y.  Suppl.  49 ;  Riola  v.  New  York  Cent., 
etc.,  R.  Co.,  97  N.  Y.  App.  Div.  252,  89  N.  Y. 
Suppl.  945,  100  N,  Y.  App.  Div.  509,  91 
N.  Y.  Suppl.  599;  Lynch  v.  Bush  Co.,  89 
N.  Y.  App.  Div.  286,  85  N.  Y.  Suppl.  905 
[affirmed  in  180  N.  Y.  547,  73  N,  E.  1126]  ; 
Koehler  v.  New  York  Steam  Co.,  71  N.  Y. 
App.  Div.  222,  75  N.  Y.  Suppl.  597;  Brown 
V.  Terry,  67  N.  Y.  App.  Div,  223,  73  N.  Y. 
Suppl.  733;  Clark  r.  Ritter-Conley  Co.,  39 
N.  Y.  App.  Div.  598,  57  N.  Y.  Suppl.  755; 
Bell  V.  Consolidated  Gas,  etc.,  Co.,  36  N.  Y. 
App.  Div.  242,  56  N.  Y.  Suppl.  780;  Gibbons 
V.  Brush  Electric  Illuminating  Co.,  36  N.  Y. 
App.  Div.  140,  55  N.  Y.  Suppl.  378;  Ulrich 
v..  New  York  Cent.,  etc.,  R.  Co.,  25  N.  Y.  App. 
Div.  465,  51  N.  Y.  Suppl.  5;  Barringer  v. 
Delaware,  etc..  Canal  Co.,  19  Hun  216;  Kenny 
V.  Cunard  Steamship  Co.,  55  N.  Y.  Super. 
Ct.  558,  14  N.  Y.  St  851;  Brennan  v.  Gor- 
don, 14  Daly  47,  3  N.  Y.  St.  604;  Murray  v. 
Crimmins,  14  Misc.  466,  35  N.  Y.  Suppl. 
1023;  Bagley  v.  Consolidated  Gas  Co.,  13 
Misc.  6,  34  N.  Y,  Suppl.  187;  Griffiths  v. 
New  Jersey,  etc.,  R.  Co.,  5  Misc.  320,  25 
N.  Y.  Suppl.  812;  Jenkins  f.  Mahopac  Iron- 
Ore  Co.,  10  N.  Y.  Suppl.  484  [affirmed  in  132 
N.  Y,  595,  30  N.  E.  1151];  Roach  v.  Jack- 
son Architectural  Iron  Works  Co.,  14  N.  Y. 
St.  583 ;  Shiner  v.  Russell,  6  N.  Y.  St.  78. 

:^orth  Dakota  — m\  v.  Northern  Pac.  R. 
Co.,  1  N,  D.  336,  48  N.  W.  222,  26  Am.  St. 
Rep.  621,  12  L.  R.  A.  97. 

Oregon. —  Mast  v.  Kern,  34  Greg.  247,  54 
Pac.  950,  75  Am.  St.  Rep.  580;  Willis  r. 
Oregon  R.,  etc.,  Co.,  11  Oreg.  257,  4  Pac. 
121. 

Pennsylvania. —  Dulfy  v.  Piatt,  205  Pa.  St. 
296,  54  Atl.  1000;  Johnson  v.  Western  New 
York,  etc.,  R.  Co,,  200  Pa.  St.  314,  49  Atl. 
794;  Hughes  v.  Leonard,  199  Pa.  St.  123,  48 
Atl.  862;  Casey  v.  Pennsylvania  Asphalt 
Paving  Co.,  198  Pa.  St.  348,  47  Atl.  1128; 
Velas  V.  Patton  Coal  Co.,  197  Pa.  St.  380,  47 
Atl.  360 ;  Ricks  v.  Flynn,  196  Pa.  St.  263,  46 
Atl.  360  (holding  that  even  if  a  foreman  is 
a  vice-principal  his  negligence  is  that  of  a 
fellow  servant  where  he  takes  the  place  of 
one  whose  duty  it  is  to  perform  certain 
manual  labor)  ;  McGinley  v.  Levering,  152 
Pa.  St.  366,  25  Atl.  824;  Spancake  v.  Phila- 
delphia, etc.,  R.  Co.,  148  Pa.  St.  184,  23  Atl. 
1006,  33  Am.  St.  Rep.  821;  Kinney  v.  Corbin, 
132  Pa.  St.  341,  19  Atl.  141 ;  Duffy  v.  Oliver, 
131  Pa.  St.  203,  18  Atl.  872;  Lewis  v.  Seifert, 
116  Pa.  St.  628,  11  AtL  514,  2  Am.  St,  Rep. 
631;  New  York,  etc.,  R.  Co.  v.  Bell,  112  Pa. 
St.  400,  4  Atl.  50;  Keystone  Bridge  Co.  v. 
Newberry,  96  Pa.  St.  246,  42  Am,  Rep.  543; 
National  Tube  Works  Co.  v.  Bedell,  96  Pa. 
St.  175;  Lehigh  Valley  Coal  Co.  v.  Jones,  86 
Pa.  St.  432;  Weger  v.  Pennsylvania  R.  Co., 
55  Pa.  St.  460;  O'Dowd  v..  Burnham,  19  Pa. 
Super.  Ct.  464;  Strange  v.  McCormick,  1 
Phila.  156. 

Rhode   Island. —  Milhench   v.   E.  Jenckes 


Mfg.  Co.,  24  R.  I.  131,  52  Atl.  687 ;  Di  Marclio 
t\  Builders'  Iron  Foundry,  18  R.  I.  514,  27 
Atl.  328,  28  Atl.  661;  Larich  v.  Moies,  18 
R.  I.  513,  28  Atl.  661;  Harma  v.  Granger,  18 
R.  I.  507,  28  Atl.  659. 

South  Carolina. —  Brabham  v.  American 
Tel.,  etc.,  Co.,  71  S.  C.  53,  50  S.  E.  716. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Arnett, 
(Civ,  App.  1905)  84  S.  W.  599,  construing 
Arkansas  law. 

Utah. —  Sartin  v.  Oregon  Short  Line  R, 
Co.,  27  Utah  447,  76  Pac.  219,  construing 
Idaho  law. 

Vermont. —  Hard  v.  Vermont,  etc.,  R.  Co.. 
32  Vt.  473. 

Virginia. —  The  early  cases  seem  to  adopt 
the  superior  servant  rule  (Moon  v.  Rich- 
mond, etc.,  R,  Co.,  78  Va.  745,  49  Am.  Rep. 
401),  but  in  the  later  cases  the  rule  has 
been  expressly  rejected  (Southern  R.  Co.  v. 
Mauzy,  98  Va.  692,  37  S.  E.  285;  Russell 
Creek  Coal  Co.  v.  Wells,  96  Va.  416,  31  S.  E. 
614;  Moore  Lime  Co.  f.  Richardson,  95  Va. 
326,  28  S,  E.  334,  64  Am.  St.  Rep.  785; 
Richmond  Locomotive  Works  v.  Ford,  94  Va. 
627,  27  S.  E.  509.  See  also  Norfolk,  etc.,  R. 
Co.  V.  Nuckol,  91  Va.  193,  21  S.  E.  342). 

West  Virginia. —  Jackson  v.  Norfolk,  etc,, 
R.  Co.,  43  W.  Va.  380,  27  S.  E.  278,  31  S.  E. 
258,  46  L.  R.  A.  337 ;  Criswell  v.  Pittsburgh, 
etc.,  R,  Co.,  30  W.  Va.  798,  6  S.  E.  31.  But 
see  Madden  v,  Chesapeake,  etc.,  R.  Co.,  28 
W.  Va.  610,  57  Am.  Rep.  695. 

Wisconsin. —  Grant  v.  Keystone  Lumber 
Co.,  119  Wis.  229,  96  N.  W,  535,  100  Am.  St. 
Rep.  883;  Wiskie  v.  Montello  Granite  Co., 
Ill  Wis.  443,  87  N.  W.  461,  87  Am.  St.  Rep. 
885 ;  McMahon  v.  Ida  Min.  Co.,  95  Wis,  308, 
70  N.  W.  478,  60  Am.  St.  Rep.  117;  Stutz  v. 
xVrmour,  84  Wis.  623,  54  N.  W.  1000 ;  Dwyer 
V.  American  Express  Co.,  82  Wis.  307,  52 
N,  W.  304,  33  Am.  St.  Rep.  44;  Johnson  v. 
Ashland  Water  Co.,  77  Wis.  51,  45  N.  W. 
807;  Hoth  v.  Peters,  55  Wis.  405,  13  N.  W. 
219;  Chamberlain  v.  Milwaukee,  etc.,  R.  Co., 
11  Wis.  238. 

Wyoming. —  McBride  r.  Union  Pac.  R.  Co., 
3  Wyo.  247,  21  Pac.  687. 

United  States.  —  Alaska  Treadwell  Gold 
Min.  Co.  V.  Whelan,  168  U.  S.  86,  18  S.  Ct. 
40,  42  L.  ed.  390;  Northern  Pac.  R.  Co.  v. 
Peterson,  162  U.  S.  346,  16  S.  Ct.  843,  40 
L.  ed,  994  [reversing  51  Fed.  182,  2  C.  C.  A. 
157]  ;  New  Jersey  Cent.  R.  Co.  v.  Keegan,  160 
U.  S.  259,  16  S.  Ct.  269,  40  L.  ed.  418; 
Baltimore,  etc.,  R.  Co.  v.  Baugh,  149  U,  S. 
368,  13  S.  Ct.  914,  37  L.  ed.  772;  Florence, 
etc.,  R.  Co.  V.  Whipps,  138  Fed.  13,  70  C.  C. 
A.  443;  The  Westport,  136  Fed.  391,  69 
C.  C.  A.  235;  Fournier  v.  Pike,  128  Fed.  991 ; 
Pennsylvania  Co.  v.  Fishack,  123  Fed.  465, 
59  C.  C.  A.  269;  Pistoner  v.  American  Can 
Co.,  119  Fed.  496;  Davis  V.  Trade  Dollar 
Consol.  Min.  Co.,  117  Fed.  122,  54  C.  C.  A. 
636;  Weeks  v.  Scharer,  111  Fed.  330,  49 
C.  C.  A.  372;  Lochbaum  v.  Oregon  R.,  etc., 
Co.,  104  Fed.  852,  44  C.  C.  A.  220;  Stevens 
V.  Chamberlin,  100  Fed.  378,  40  C,  C.  A.  421, 
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or  track  men  on  a  railroad,  is  tlie  fellow  servant  of  those  working  under  liitn, 
except  as  to  the  duties  which  the  master  cannot  delegate.^'^ 

(c)  General  Mmiager  or  Head  of  Department.  Although  there  are  decisions 
which  have  repudiated  or  failed  to  recognize  the  rule,^^  yet  in  nearly  all  the  states, 
including  those  states  which  refuse  to  adopt  the  superior  servant  rule,  it  is  held 
that  an  employee  intrusted  with  the  entire  management  and  supervision  of  the 
business  of  the  master,^^  or  with  the  entire  management  and  supervision  of  a  dis- 


51  L.  R.  A.  513;  Kelly  v.  Jutte,  etc.,  Co.,  98 
Fed.  380;  Thomas  v.  Cincinnati,  etc.,  R.  Co., 
97  Fed.  245;  Grady  v.  Southern  R.  Co.,  92 
Fed.  491,  34  C.  C.  A.  494;  Yager  v.  The  Re- 
ceivers, 88  Fed.  773;  Gaynon  v.  Durkee,  87 
Fed.  302,  31  C.  C.  A.  306;  Flippin  v.  Kim- 
ball, 87  Fed.  258,  31  C,  C.  A.  282;  Coulson  v. 
Leonard,  77  Fed.  538;  Balch  v.  Haas,  73  Fed. 
974,  20  C.  C.  A.  151;  Cleveland,  etc.,  R.  Co. 
V.  Brown,  73  Fed.  970,  20  C.  C.  A.  147  ire- 
versing  56  Fed.  804,  6  C.  C.  A.  142]  ;  Deavers 
V.  Spencer,  70  Fed.  480,  17  C.  C.  A.  215; 
Kansas,  etc..  Valley  R.  Co,  v.  Waters,  70 
Fed.  28,  16  C.  C.  A.  609;  Thorn  v.  Pittard, 
62  Fed.  232,  10  C.  C.  A.  352 ;  Texas,  etc.,  R. 
Co.  V.  Rogers,  57  Fed.  378,  6  C.  C.  A.  403; 
Harley  v.  Louisville,  etc.,  R.  Co.,  57  Fed.  144; 
Stockmeyer  v.  Reed,  55  Fed.  259;  Anderson 
V.  Winston,  31  Fed..  528;  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  18  Fed.  239,  5  MeCrary 
542.  See  McDonald  v.  Buckley,  109  Fed. 
290,  48  C.  C.  A.  372.  Contra,  Woods  v.  Lind- 
vall,  48  Fed.  62,  1  C.  C,  A.  37  [affirming  47 
Fed.  195]  ;  Gravelle  v.  Minneapolis,  etc.,  R. 
Co.,  10  Fed.  711,  3  McCrary  352. 

England. —  Wilson  v.  Merry,  L.  R.  1  H.  L. 
Sc,  326,  19  L.  T.  Rep.  N.  S.  30;  Howells  v. 
Landore  Siemens  Steel  Co.,  L,  R.  10  Q.  B. 
62,  44  L.  J.  Q.  B.  25,  32  L.  T.  Rep.  N.  S.  19, 
23  Wkly.  Rep,  335;  Feltham  v.  England, 
L.  R.  2  Q.  B.  33,  7  B.  &  S.  676,  36  L.  J.  Q.  B. 
14,  15  Wkly.  Rep.  151;  Allen  v.  New  Gas  Co., 
1  Ex,  D.  251,  45  L.  J.  Exch.  668,  34  L.  T. 
Rep.  N.  S.  541;  Searle  v.  Lindsay,  11  C.  B. 
N.  S.  427,  8  Jur.  N.  S.  746,  31  L.  J.  C.  P. 
106,  5  L,  T.  Rep.  N.  S.  427,  10  Wkly.  Rep. 
89,  103  E.  C.  L.  427. 

Canada. —  Dixon  v.  Winnipeg  Electric  St. 
R.  Co.,  11  Manitoba  528;  Ferguson  v.  Gait 
Public  School  Bd.,  27  Ont.  App.  480;  Fair- 
weather  1".  Owen  Sound  Stone  Quarry  Co.,  26 
Ont,  604;  Rudd  v.  Bell,  13  Ont.  47;  Mat- 
thews V.  Hamilton  Powder  Co.,  12  Ont,  58 ; 
Drew  V.  East  Whitby  Tp.,  46  U.  C.  Q.  B.  107 ; 
O'Sullivan  v.  Victoria  R.  Co.,  44  U.  C.  Q.  B. 
128. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  436. 

60.  See  supra,  note  59. 

61.  Alabama. —  Mobile,  etc.,  R,  Co.  v. 
Smith,  59  Ala.  245,  superintendent  and  gen- 
eral manager  of  railroad. 

California. —  Collier  v.  Steinhart,  51  Cal. 
116.  See  also  Callan  v.  Bull,  113  Cal.  593, 
45  Pac.  1017. 

Indiana. —  Columbus,  etc.,  R.  Co.  v.  Arnold, 
31  Ind,  174,  99  Am.  Dec.  615,  master  me- 
chanic of  railroad.  This  decision  has  been 
characterized  as  "an  extreme  case"  (Nail 
V.  Louisville,  etc,  R.  Co,,  129  Ind,  260,  28 
N.  E,  183,  611),  "and  does  perhaps  carry 
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the  doctrine  beyond  its  limits."  Indiana  Car 
Co.  V.  Parker,  100  Ind,  181. 

Maryland. —  Yates  v.  McCollough  Iron  Co., 
69  Md.  370,  16  Atl.  280,  where  it  was  held 
that  the  chief  manager  of  a  corporation  who 
hired  and  discharged  the  hands,  kept  their 
time,  etc.,  was  only  a  fellow  servant  of  a 
laborer  who  was  injured  while  operating  the 
machinery. 

Massachusetts. — Meehan  v.  Speirs  Mfg.  Co., 
172  Mass.  375,  52  N.  E,  518;  Floyd  v.  Sug- 
den,  134  Mass.  563;  Flynn  v.  Salem,  134 
Mass.  351;  Albro  v.  Agawam  Canal  Co.,  6 
Cush.  75. 

Minnesota. —  Dixon  v.  Union  Ironworks,  90 
Minn,  492,  97  N,  W.  375;  Brown  v.  Winona, 
etc.,  R.  Co.,  27  Minn.  162,  6  N.  W.  484,  38 
Am.  Rep.  285,  But  see  Hess  v.  Adamant 
Mfg,  Co.,  66  Minn.  79,  68  N,  W.  774;  Cook 
V.  St.  Paul,  etc.,  R.  Co.,  34  Minn.  45,  24  N.  W. 
311. 

Isleio  Jersey. —  Knutter  v.  New  York,  etc., 
Tel.  Co.,  67  N.  J.  L.  646,  52  Atl.  565,  58 
L,  R.  A,  808;  Curley  v.  Hoff,  62  N.  J.  L. 
758,  42  Atl,  731, 

Oregon. —  See  Mast  v.  Kern,  34  Oreg,  247, 
54  Pac,  950,  75  Am,  St.  Rep.  580. 

United  States. —  Stevens  v.  Chamberlin, 
100  Fed,  378,  40  C,  C.  A.  421,  51  L,  R,  A. 
513, 

England. —  Wilson  v.  Merry,  L.  R.  1  H.  L. 
Sc.  326,  19  L,  T,  Rep,  N.  S.  30;  Howells  v. 
Landore  Siemens  Steel  Co.^  L.  R.  10  Q.  B. 
62,  44  L.  J.  Q.  B.  25,  32  L.  T.  Rep.  N.  S.  19, 
23  Wkly.  Rep.  335;  Feltham  v.  England, 
L,  R,  2  Q,  B,  33,  7  B,  &  S.  676,  36  L.  J.  Q.  B. 
14,  15  Wkly.  Rep.  151.  But  see  Murphv  v. 
Smith,  19  C.  B.  N.  S.  361,  12  L.  T.  Rep. 
N.  S.  605,  115  E.  C.  L.  361. 

Canada. —  Dixon  v.  Winnipeg  Electric  St. 
R.  Co.,  11  Manitoba  528;  Smith  v.  Intercol- 
onial Coal  Min.  Co.,  11  Nova  Scotia  556;  Mat- 
thews V.  Hamilton  Powder  Co.,  14  Ont.  App. 
261 ;  Fairweather  v.  Owen  Sound  Stone 
Quarry  Co.,  26  Ont.  604;  Rudd  v.  Bell,  13 
Ont.  47;  Drew  v.  East  Whitby  Tp.,  46  U.  C. 
Q.  B.  107. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  422  et  seq. 

In  Maryland,  to  make  a  superintendent  a 
vice-principal,  it  is  held  that  the  master  must 
relinquish  all  supervision  of  the  work  and 
intrust  not  only  the  supervision  and  direction 
of  the  work  but  also  the  selection  and  em- 
ployment of  laborers  and  the  procuring  of 
material,  machinery,  etc.,  necessary  for  the 
service.  Maryland  Clay  Co.  v.  Goodnow,  95 
Md,  330,  51  Atl,  292,  *53  Atl,  427;  Tates  v. 
McCullough  Iron  Co.,  69  Md.  370,  16  Atl,  280. 

62,  California. —  Beeson  v.  Green  Moun- 
tain Gold  Min.  Co.,  57  Cal.  20. 
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tinct  department  of  the  business/^  is  a  vice-principal  so  that  the  master  is  liable 


Georgia. —  Woodson  v.  Johnston,  109  Ga. 
454,  34  S.  E.  587. 

Indiana. —  Mitchell  v.  Robinson^  80  Ind. 
281,  41  Am.  Rep.  812;  Parkhurst  v.  Swift,  31 
Ind.  App.  521,  68  N.  E.  620. 

Iowa. — Beresford  v.  American  Coal  Co.,  124 
Iowa  34,  98  N.  W.  902,  70  L.  R.  A.  256. 

iTansas.— Walker  v.  Gillett,  59  Kan.  214, 
52  Pac.  442. 

Louisiana. —  Faren  v.  Sellers,  39  La.  Ann. 
1011,  3  So.  363,  4  Am.  St.  Rep.  256. 

Michigan. —  Ryan  r.  Bageley,  50  Mich.  179, 
15  N.  W.  72,  45  Am.  Rep.  35,  holding  that 
it  is  immaterial  whether  such  managing 
agent  was  appointed  directly  by  the  master 
or  by  an  agent  of  the  master. 

Minnesota. —  Holman  v.  Kempe,  70  Minn. 
422,  73  N.  W.  186. 

Missouri. —  Stephens  v.  Hannibal,  etc.,  R. 
Co.,  86  Mo.  221;  Gormly  v.  Vulcan  Iron 
Works,  61  Mo.  492. 

'New  York. —  Malone  v.  Hathaway,  64  N.  Y. 
5,  21  Am.  Rep.  573;  Corcoran  v.  Holbrook, 
59  N.  Y.  517,  17  Am.  Rep.  369;  McCampbell 
17.  Cunard  Steamship  Co.,  69  Hun  131,  23 
N.  Y.  Suppl.  477;  Fort  v.  Whipple,  11  Hun 
586. 

North  Carolina. — Harris  v.  Balfour  Quarry 
Co.,  137  N.  C.  204,  49  S.  E.  95;  Turrentine 
V.  Wellington,  136  N.  C.  308,  48  S.  E.  739. 

Pennsylvania. —  Lewis  v.  Seifert,  116  Pa. 
St.  628,  11  Atl.  514,  2  Am.  St.  Rep.  631; 
^^ew  York,  etc.,  R.  Co.  v.  Bell,  112  Pa.  St. 
400,  4  Atl.  50;  Mullan  v.  Philadelphia,  etc., 
Steamship  Co.,  78  Pa.  St.  25,  21  Am'.  Rep.  2. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Sullivan, 
2  Tex.  Unrep.  Cas.  315. 

Virginia. —  Richmond  Granite  Co.  v.  Bailey, 
92  Va.  554,  24  S.  E.  232. 

Wisconsin. —  Zentner  v.  Oshkosh  Gas  Light 
Co.,  126  Wis.  196,  105  N.  W.  911. 

United  States. —  Lindvall  v.  Woods,  44 
Fed.  855. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  422  et  seq. 

A  foreman  of  a  gang  with  power  to  hire 
and  discharge  and  direct  when,  where,  and 
how  to  do  municipal  sewer  construction  work 
is  not  a  general  vice-principal  where  such 
foreman  is  appointed  by  the  superintendent 
of  sewer  construction  and  said  superintendent 
is  under  the  city  engineer  who  is  declared  by 
the  charter  to  be  the  general  superintendent 
of  all  work  done  by  the  city  in  the  streets. 
Minneapolis  v.  Lundin,  58  Fed.  525,  7  C.  C.  A. 
344. 

Complete  relinquishment  of  control. —  To 

constitute  one  a  vice-principal  the  master 
must  have  committed  to  him  the  virtual  and 
substantial  control  of  the  business,  and  the 
power  to  do  all  acts  necessary  to  its  conduct. 
Willis  V.  Oregon  R.,  etc.,  Co.,  11  Oreg.  257, 
4  Pac.  121.  It  is  only  where  the  master 
withdraws  from  the  management  of  the  busi- 
ness, intrusting  it  to  a  middleman  or  superior 
servant,  or  where,  as  in  case  of  a  corporation, 
the  business  is  of  such  a  nature  that  the 
general  management  and  control  thereof  is 
[83] 


necessarily  committed  to  agents,  that  the  mas- 
ter can  be  held  liable  to  a  subordinate  for 
the  negligent  acts  of  one  thus  acting  in  his 
stead.  Malone  v.  Hathaway,  64  N.  Y.  5,  21 
Am.  Rep.  573  [reversing  3  Hun  553,  6 
Thomps.  &  C.  1].  The  master  must  confer 
on  the  manager  the  absolute  management, 
exercising  no  discretion  as  to  the  conduct  of 
his  business  except  in  providing  safe  rules 
and  a  safe  place  to  work.  Ruemmeli-Braun 
Co.  V.  Cahill,  14  Okla.  422,  79  Pac.  260. 

The  non-residence  of  the  master,  while  pos- 
sibly a  point  to  be  considered  (Whaley  v. 
Bartlett,  42  S.  C.  454,  20  S.  E.  745),  does  not 
of  itself  make  his  foreman  a  vice-principal 
(Hoth  V.  Peters,  55  Wis.  405,  13  N.  W.  219). 

Erection  of  buildings  or  structures. — Where 
a  master  employs  a  builder  to  take  sole 
charge  and  management  of  the  work  of  build- 
ing a  house,  bridge,  or  other  structure,  and 
places  other  employees  under  him  and  sub- 
ject to  his  orders,  such  superintending  em- 
ployee is  not  a  fellow  servant  with  those 
under  him.  Slater  v.  Chapman,  67  Mich.  523, 
35  N.  W.  106,  11  Am.  St.  Rep.  593;  Fort  v. 
Whipple,  11  Hun  (N.  Y.)  586;  Galveston, 
etc.,  R.  Co.  V.  Sullivan,  2  Tex.  Unrep.  Cas. 
315.  But  see  McDonald  v.  Eagle,  etc.,  Mfg. 
Co.,  67  Ga.  761,  68  Ga.  839. 

63.  Arkansas.— ¥t.  Smith  Oil  Co.  v. 
Slover,  58  Ark.  168,  24  S.  W.  106. 

Colorado. —  Deep  Min.,  etc.,  Co.  v.  Fitz- 
gerald, 21  Colo.  533,  43  Pac.  210;  Denver, 
etc.,  R.  Co.  V.  Driscoll,  12  Colo.  520,  21  Pac. 
708,  13  Am.  St.  Rep.  243. 

Georgia. —  Taylor  v.  Georgia  Marble  Co.,  99 
Ga.  512,  27  S.  E.  768,  59  Am.  St.  Rep.  238; 
Atlanta  Cotton  Factory  Co.  v.  Speer,  69  Ga. 
137,  47  Am.  Rep.  750. 

Illinois. —  Missouri  Malleable  Iron  Co.  v. 
Dillon,  206  111.  145,  69  N.  E.  12  [affirming 
106  111.  App.  649]. 

Indiana. —  Ft.  Wayne  v.  Christie,  156  Ind. 
172,  59  K  E.  385. 

Iowa. —  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
75  Iowa  297,  39  N.  W.  507,  9  Am.  St.  Rep. 
479. 

Missouri. —  Fox  v.  Jacob  Dold  Packing  Co., 
96  Mo.  App.  173,  70  S.  W.  164;  Cox  v.  Syenite 
Granite  Co.,  39  Mo.  App.  424;  Devany  v.  Vul- 
can Iron-Works,  4  Mo.  App.  236. 

Nebraska. —  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Baldwin,  62  Nebr.  180, 

87  N.  W.  27;  Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  N.  W.  285. 

New  York. —  Vogel  v.  American  Bridge  Co., 

88  K  Y.  App.  Div.  68,  84  N.  Y.  Suppl.  799; 
Hussey  v.  Coger,  39  Hun  639;  Mullane  v. 
Houston,  etc..  Ferry  R.  Co.,  21  Misc.  10,  46 
N.  Y.  Suppl.  957  [affirming  20  Misc.  434,  45 
N.  Y.  Suppl.  1039]. 

North  Carolina. —  Dobbin  v.  Richmond, 
etc.,  R.  Co.,  81  N.  C.  446,  31  Am.  Rep.  512. 

Oklahoma. —  Ruemmeli-Braun  Co.  v.  Cahill, 
14  Okla.  422,  79  Pac.  260,  holding  that  the 
servant's  authority  in  his  department  must 
be  entire  and  absolute. 

Pennsylvania. —  Lewis  v.  Seifert,   116  Pa. 
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for  his  official  acts.^^  For  example  the  president,^^  directors,^^  general  superin- 
tendent,^^ or  other  managing  agents    of  a  corporation  are  vice-principals.    So  the 


St.  628,  11  Atl.  514,  2  Am.  St.  Rep.  G31.  But 
see  Prevost  v.  Citizens'  Ice,  etc.,  Co.,  185  Pa. 
St.  617,  40  Atl.  88,  64  Am.  St.  Rep.  659. 

Rhode  Island. —  Mann  v.  Oriental  Print 
Works,  11  R.  I.  152. 

Texas. —  Roberts  v.  Fielder  Salt  Works, 
(Civ.  App.  1903)  72  S.  W.  618;  Postal  Tel. 
Cable  Co.  v.  Coote,  (Civ.  App.  1900)  57  S.  W. 
912. 

Utah. —  Johnson  v.  Union  Pac.  Coal  Co., 
28  Utah  46,  76  Pac.  1089,  67  L.  R.  A.  506, 
construing  Wyoming  law. 

Washington. —  McDonough  v.  Great  North- 
ern R.  Co.,  15  Wash.  244,  46  Pac.  334;  Zintek 
V.  Stimson  Mill  Co.,  6  Wash.  178,  32  Pac. 
997,  33  Pac.  1055. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Peterson,  162  U.  S.  346,  16  S.  Ct.  843,  40 
L.  ed.  994;  Chicago  House  Wrecking  Co.  v. 
Birney,  117  Fed.  72,  54  C.  C.  A.  458;  Min- 
neapolis V.  Lundin,  58  Fed.  525,  7  C.  C.  A. 
344;  Lindvall  v.  Woods,  44  Fed.  855. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  438. 

Foreman  of  work  train  as  head  of  depart- 
ment.—  A  foreman  in  charge  of  a  work  train 
used  on  but  a  few  miles  of  the  road,  and  di- 
recting a  gang  of  men  as  conductor  of  the 
train,  and  himself  engaging  in  the  work,  is 
not  a  vice-principal  or  head  of  a  department 
of  a  railroad  company,  for  whose  negligence 
the  company  is  liable.  Thom  v.  Pittard,  62 
Fed.  232,  10  C.  C.  A.  352. 

A  sawyer  in  charge  of  a  sawmill  is  a  vice- 
principal.  Evans  v.  Louisiana  Lumber  Co., 
Ill  La.  534,  35  So.  736;  Dossett  v.  St.  Paul, 
etc.,  Lumber  Co.,  40  Wash.  276,  82  Pac.  273. 
See  also  Hendricks  v.  Lesure  Lumber  Co., 
92  Minn.  318,  99  N.  W.  1125,  100  N.  W. 
638. 

What  constitutes  a  department. —  It  has 

always  been  found  to  be  difficult,  if  not  im- 
possible, to  describe  a  department  in  language 
which  will  fit  all  cases,  and  furnish  a  sure 
test  by  which  to  determine  in  every  instance 
if  the  person  in  charge  of  what  is  claimed 
to  be  a  department  is  so  in  fact,  and  for 
that  reason  is  a  vice-principal,  or  is  merely 
a  fellow  servant.  Much  depends  of  course 
upon  the  magnitude  and  character  of  the 
work  that  is  done  in  that  subdivision  of  the 
business  which  one  has  been  appointed  to  su- 
perintend, and  upon  the  further  question 
whether  the  work  is  of  such  a  nature  as  re- 
quires intelligent  and  careful  supervision  on 
the  part  of  the  master.  Chicago  House 
Wrecking  Co.  v.  Birney,  117  Fed.  72,  54  C.  C. 
A.  458.  A  person  in  control  and  management 
of  a  distinct  department  is  to  be  distinguished 
from  one  in  charge  of  a  mere  separate  piece 
of  work  in  one  of  the  branches  of  service  in 
a  department.  Northern  Pac.  R.  Co.  v.  Peter- 
son, 162  U.  S.  346,  16  S.  Ct.  843,  40  L.  ed. 
094.  "  Thus,  between  the  law  department  of 
a  railway  corporation  and  the  operating  de- 
partment, there  is  a  natural  and  distinct 
separation,  one  which  makes  the  two  depart- 
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ments,  like  two  independent  kinds  of  busi- 
ness, in  which  the  one  employer  and  master 
is  engaged.  So,  oftentimes  there  is  in  the 
affairs  of  such  corporation  what  may  be  called 
a  manufacturing  or  repair  department,  and 
another  strictly  operating  department;  these 
two  departments  are,  in  their  relations  to 
each  other,  as  distinct  and  separate  as  though 
the  work  of  each  was  carried  on  by  a  separate 
corporation.  And  from  this  natural  separa- 
tion flows  the  rule  that  he  who  is  placed  in 
charge  of  such  separate  branch  of  the  service, 
who  alone  superintends  and  has  the  control 
of  it,  is  as  to  it  in  the  place  of  the  master. 
But  this  is  a  very  different  proposition  from 
that  which  affirms  that  each  separate  piece 
of  work  in  one  of  these  branches  of  service  is 
a  distinct  department,  and  gives  to  the  indi- 
vidual having  control  of  that  piece  of  work 
the  position  of  vice  principal  or  representa- 
tive of  the  master."  Baltimore,  etc.,  R.  Co. 
V.  Baugh,  149  U.  S.  368,  383,  13  S.  Ct.  914, 
37  L.  ed.  772.  One  subject  to  the  control  of 
a  superior  in  the  same  department  is  not  a 
superintendent  in  such  department  so  as  to 
make  him  a  vice-principal.  Ruemmeli-Braun 
Co.  V.  Cahill,  14  Okla.  422,  79  Pac.  260.  An 
employee  is  not  a  vice-principal  where  he  is 
simply  charged  with  special  duties,  perform- 
ing them  under  the  direction  of  the  master 
or  under  the  control  of  superior  officers.  Ma- 
lone  V.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep. 
573;  Brown  v.  Minneapolis,  etc.,  R.  Co.,  2 
Del.  Co.  (Pa.)  155. 

64.  Mollhoff  V.  Chicago,  etc.,  R.  Co.,  (Okla. 
1905)  82  Pac.  733. 

Orders  given  to  intermediate  servant. — 
Where  work  is  done  under  the  express  di- 
rection of  a  superintendent  who  is  in  no 
sense  a  fellow  servant  of  the  person  injured, 
the  fact  that  directions  by  the  superintend- 
ent as  to  the  manner  in  which  the  work  was 
to  be  done  were  directly  to  the  foreman  in 
the  immediate  charge  of  the  work  does  not 
change  the  relation  between  the  superintend- 
ent and  the  injured  servant.  Donahoe  v, 
Kansas  City,  136  Mo.  657,  38  S.  W.  571.  See 
also  Beeson  v.  Oreen  Mountain  Gold  Min. 
Co.,  57  Cal.  20. 

Municipal  employees. —  This  rule  appHes 
equally  well  to  municipal  employees.  Au- 
gusta V.  Owens,  111  Ga.  464,  36  S.  E.  830; 
Mulcairns  v.  Janesville,  67  Wis.  24,  29  N.  W. 
565;  Adams  v.  West  Roxbury,  1  Fed.  Cas.  No. 
67,  1  Hask.  576.  But  see  Dube  v.  Lewiston, 
83  Me.  211,  22  Atl.  112;  Conley  v.  Portland, 
78  Me.  217,  3  Atl.  658. 

65.  Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L. 
467,  36  Am.  Rep.  535. 

66.  Columbus,  etc.,  R.  Co.  v.  Arnold,  31 
Ind.  174,  99  Am.  Dec.  615;  Fifield  v.  North- 
ern R.  Co.,  42  N.  H.  225. 

67.  Wilson  v.  Willimantic  Linen  Co.,  50 
Conn.  433,  47  Am.  Rep.  653;  Whalen  v.  St. 
Louis  Centenary  Church,  62  Mo.  326. 

68.  St.  Louis,  etc.,  R.  Co.  v.  Harper,  44 
Ark.  524. 
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following  have  been  held  vice-principals  as  managers  or  heads  of  departments  of 
a  raih'oad  company  :  Managing  agent/^  superintendent,'^^  assistant  superintend- 
ent,'^ division  superintendentj^^  road  master,''^  assistant  road  master,'"^  and  master 
mechanic."*^ 

(d)  Power  to  Hire  and  Discharge.  While  the  power  to  hire  and  discharge  is 
usually  enumerated  as  a  circumstance  worthy  of  consideration  in  determining 
whether  a  servant  because  of  his  rank  is  a  vice-principal,'^®  yet  the  general  rule  is 
that  the  mere  power  to  hire  and  discharge  does  not  make  a  servant  a  vice-princi- 
pal,'^^ except  as  respects  the  discharge  of  the  non-delegable  duty  of  selecting  com- 
petent and  careful  servants  ;'^^  while  on  the  other  hand  a  servant  may  be  a  vice- 
principal,  although  he  has  no  power  to  hire  and  discharge."^^  In  Texas,  however, 
it  is  well  settled  that  a  superior  servant  is  not  a  vice-principal  unless  he  has  the 
power  to  hire  and  discharge  the  party  injured  by  the  negligence,^*^  except  in  so 


69.  Krogg  h\  Atlanta,  etc.,  R.  Co.,  77  Ga. 
202,  4  Am.  St.  Rep.  77. 

70.  Lasky  v.  Canadian  Pac.  R.  Co.,  83  Me. 
461,  22  All.  367;  Washburn  v.  Nashville, 
etc.,  R.  Co.,  3  Head  (Tenn.)  638,  75  Am. 
Dec.  784. 

71.  Chicago,  etc.,  R.  Co.  v.  McLallen,  84 
111.  109.  But  see  Chapman  v.  Erie  R.  Co., 
55  N.  Y.  579  {reversing  1  Thomps.  &  C.  526]. 

72.  Shuster  v.  Philadelphia,  etc.,  R.  Co., 
(Del.  1906)  62  Atl.  689;  Town  v.  Michigan 
Cent.  R.  Co.,  84  Mich.  214,  47  N.  W.  665. 

73.  Hoke  v.  St.  Louis,  etc.,  R.  Co.,  88  Mo. 
360  [reversing  11  Mo.  App.  574];  McGrath 
r.  Texas,  etc.,  R.  Co.,  60  Fed.  555,  9  C.  C.  A. 
133.  But  see  Walker  v.  Boston,  etc.,  R.  Co., 
128  Mass.  8;  O'Niel  v.  Great  Northern  R. 
Co.,  80  Minn.  27,  82  N.  W.  1086,  51  L.  R.  A. 
532;  Tabler  v.  Hannibal,  etc.,  R.  Co.,  93  Mo. 
79,  5  S.  W.  810;  Reed  v.  Missouri,  etc.,  R. 
Co.,  94  Mo.  App.  371,  68  S.  W.  364;  Mc- 
Daniel  v.  Charleston,  etc.,  R.  Co.,  70  S.  C. 
95,  49  S.  E.  2;  Borgman  v.  Omaha,  etc.,  R. 
Co.,  41  Fed.  667. 

A  track  master  of  a  cable-road  is  not  .t 
fellow  servant  of  a  worker  under  him.  Mul- 
lane  v.  Houston,  etc.,  R.  Co.,  21  Misc.  (N.  Y.) 
10,  46  N.  Y.  Suppl.  957  [afflrming  20  Misc. 
434,  45  N.  Y.  Suppl.  1039]. 

74.  La  Barre  v.  Grand  Trunk  Western  R. 
Co.,  133  Mich.  192,  94  N.  W.  735  [dis- 
tinguishing  Morch  v.  Toledo,  etc.,  R.  Co.,  113 
Mich.  154,  71  N.  W.  464]  ;  Palmer  v.  Michi- 
gan Cent.  R.  Co.,  93  Mich.  363,  53  N.  W.  397, 
32  Am.  St.  Rep.  507,  17  L.  R.  A.  636;  Har- 
rison V.  Detroit,  etc.,  R.  Co.,  79  Mich.  409, 
44  N.  W.  1034,  19  Am.  St.  Rep.  180.  7 
L.  R.  A.  623. 

75.  St.  Louis,  etc.,  R.  Co.  v.  Harper,  44 
Ark.  524;  Taylor  v.  Evansville,  etc.,  R.  Co., 
121  Ind.  124,  22  N.  E.  876,  16  Am.  St. 
Rep.  372,  6  L.  R.  A.  584;  Baltimore,  etc., 
R.  Co.  r.  Sutherland,  12  Ohio  Cir.  Ct.  309, 
4  Ohio  Cir.  Dec.  115  [affirmed  in  52  Ohio 
St.  676,  44  N.  E.  1144];  Mealman  v.  Union 
Pac.  R.  Co.,  37  Fed.  189,  2  L.  R.  A.  192. 

76.  Peschel  v.  Chicago,  etc.,  R.  Co.,  62 
Wis.  338,  21  N.  W.  269;  Miller  r.  Union 
Pac.  R.  Co.,  17  Fed.  67,  5  McCrary  300; 
Kidwell  V.  Houston,  etc.,  R.  Co.,  14  Fed.  Cas. 
No.  7,757,  3  Woods  313. 

77.  California. —  Stevens  v.  San  Francisco, 
etc.,  R.  Co.,  100  Cal.  554,  35  Pac.  165. 


Illinois. —  Lincoln  Coal  Min.  Co.  v.  Mc- 
Nally,  15  111.  App.  181. 

Missouri. — Hamilton  v.  Iron  Mountain  Co., 
4  Mo.  App.  565. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Doyle,  50 
Nebr.  555,  70  N.  W.  43. 

New  Jersey. —  Gilmore  v.  Oxford  Iron,  etc., 
Co.,  55  N.  J.  L.  39,  25  Atl.  707. 

New  York. —  Vogel  v.  American  Bridge  Co., 
180  N.  Y.  373,  73  N.  E.  1,  70  L.  R.  A.  725. 

North  Carolina. —  Webb  v.  Richmond,  etc., 
R.  Co.,  97  N.  C.  387,  2  S.  E.  440. 

Pennsylvania. —  Casey  v.  Pennsylvania  As- 
phalt Paving  Co.,  198  Pa.  St.  348,  47  Atl. 
1128. 

Rhode  Island. —  Ilanna  v.  Granger,  18  R.  I. 
507,  28  Atl.  659. 

United  States. —  Alaska  Treadwell  Min.  Co. 
D.  Whelan,  168  U.  S.  86,  18  S.  Ct.  40,  42 
L.  ed.  390 ;  Lochbaum  v.  Oregon  R.,  etc.,  Co., 
104  Fed.  852,  44  C.  C.  A.  220. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  448. 

78.  Indiana. —  Justice  v.  Pennsylvania  Co., 
130  Ind.  321,  30  -N.  E.  303. 

Missouri. —  Stoddard  v.  St.  Louis,  etc.,  R.. 
Co.,  65  Mo.  514. 

New  York. —  Chapman  v.  Erie  R.  Co.,  55 
N.  Y.  579. 

Pennsylvania. — Reiser  v.  Pennsylvania  Co., 
152  Pa.  St.  38,  25  Atl.  175,  34  Am.  St.  Rep. 
020. 

Rhode  Island. —  Hanna  v.  Granger,  18  R.  I. 
507,  28  Atl.  659. 

79.  Eraser  v.  Schroeder,  163  111.  459,  45 
N.  E.  288  [affirming  60  111.  App.  519]  ;  Kolb 
V.  Carrington,  75  111.  App.  159;  Fanter  v. 
Clark,  15  111.  App.  470;  Foster  v.  Missouri 
Pac.  R.  Co.,  115  Mo.  165,  21  S.  W.  916; 
Miller  v.  Missouri  Pac.  R.  Co.,  109  Mo.  350, 
19  S.  W.  58,  32  Am.  St.  Rep.  673;  Hall  v., 
St.  Joseph  Water  Co.,  48  Mo.  App.  356; 
Lamb  V.  Littman,  132  N.  C.  978,  44  S.  E. 
646;  Zintek  v.  Stimson  Mill  Co.,  9  Wash. 
395,  37  Pac.  340.  Contra,  Illinois  Cent.  R. 
Co.  V.  Meyer,  65  111.  App.  531  [affirmed  in 
177  HI.  591,  52  N.  E.  848] ;  Bryan  v.  South- 
ern R.  Co.,  128  N.  C.  387,  38  S.  E.  914. 

80.  Young  V.  Hahn,  96  Tex.  99,  70  S.  W. 
950 ;  Campbell  v.  Cook,  86  Tex.  630,  26  S.  W. 
486,  40  Am.  St.  Rep.  878 ;  Nix  v.  Texas,  etc., 
R.  Co.,  82  Tex.  473,  18  S.  W.  571,  27  Am. 
St.  Rep.  897;  Gulf,  etc.,  R.  Co.  v.  Wells, 
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far  as  the  liability  is  based  on  the  non-delegable  duty  of  selecting  competent 
servants.^^ 

(e)  ''^  Dual  Cwpacity''^  DoGtri/ne.  Conceding  that  a  servant  is  a  vice-principal 
because  of  his  rank,  either  as  one  merely  given  the  power  to  control  employees 
under  him  or  a  general  manager  or  head  of  a  department,  the  master  is  not  always 
liable  for  his  negligence  resulting  in  an  injury  to  another  servant.  In  most  of 
the  states  which  adopt  either  the  superior  servant  rule  or  the  general  manager 
and  liead  of  department  rule,  the  so-called  "  dual  capacity  "  doctrine  is  in  force, 
under  v/hicli  the  master  is  liable  for  what  may  be  called  the  official  acts  of  the 
superior  servant  resulting  in  the  injury  for  which  suit  is  brought,  but  not  for  his  acts, 
such  as  assisting  in  manual  labor,  which  are  not  within  his  duties,  but  which  are 
the  duty  of  inferior  servants  under  his  control.^^    In  some  states,  however,  the 


(Tex.  1891)  16  S.  W.  1025;  Missouri  Pac. 
K.  Co.  V.  Williams,  75  Tex.  4,  12  S.  W.  835, 
16  Am.  St.  Rep.  867 ;  Wall  v.  Texas,  etc.,  R. 
Co.,  2  Tex.  Unrep.  Cas.  432 ;  Bering  Mfg.  Co. 
V.  Femelat,  35  Tex.  Civ.  App.  36,  79  S.  W. 
869;  Mauglimer  v.  Behring,  19  Tex.  Civ.  App. 
299,  46  S.  W.  917;  Missouri,  etc.,  R.  Co.  v. 
Hannig,  (Tex.  Civ.  App.  1897)  41  S.  W.  196; 
Missouri,  etc.,  R.  Co.  v.  Hamilton,  (Tex. 
Civ.  App.  1895)  30  S.  W.  679;  Connor  v. 
Saunders,  9  Tex.  Civ.  App.  56,  29  S.  W. 
1140;  Ft.  Worth,  etc.,  R.  Co.  v.  Peters,  7 
Tex.  Civ.  App.  78,  25  S.  W.  1077  [affirmed  in 
87  Tex.  222,  27  S.  W.  257]  ;  Missouri  Pac. 
R.  Co.  V.  Sasse,  (Tex.  Civ.  App.  1893)  22 
S.  W.  187.  See  also  Gulf,  etc.,  R.  Co.  v. 
Whisenhunt,  (Tex.  Civ.  App.  1904)  81  S.  W. 
332.  But  see  Galveston,  etc.,  R.  Co.  v.  Smith, 
76  Tex.  611,  13  S.  W.  562,  18  Am.  St.  Rep. 
78;  Galveston,  etc.,  R.  Co.  v.  Farmer,  73  Tex. 
85,  11  S.  W.  156:  Gulf,  etc.,  R.  Co.  v. 
Schwabbe,  1  Tex.  Civ.  App.  573,  21  S.  W. 
706. 

81.  Missouri  Pac.  R.  Co.  v.  Patton,  (Tex. 
1894)  26  S.  W.  978. 

82.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Torrey,  58  Ark.  217,  24  S.  W,  244. 

Colorado. —  Poorman  Silver  Mines  v.  Bry- 
ant, 34  Colo.  49,  81  Pac.  256;  Poorman 
Silver  Mines  v.  Devling,  34  Colo.  37,  81  Pac. 
252. 

Illinois. — The  mere  fact  that  one  of  a  num- 
ber of  servants  who  are  in  the  habit  of  work- 
ing together  in  the  same  line  of  employment, 
for  a  common  master,  has  power  to  control 
and  direct  the  actions  of  the  others  with 
respect  to  such  employment,  will  not  of  it- 
self render  the  master  liable  for  the  negli- 
gence of  the  governing  servant  resulting  in 
the  injury  to  one  of  the  others,  without  re- 
gard to  other  circumstances.  Chicago,  etc., 
R.  Co.  V.  May,  108  111.  288.  Every  case  in 
this  respect  must  depend  upon  its  own  cir- 
cumstances. William  Graver  Tank  Works  v. 
O'Donnell,  191  111.  236,  60  N.  E.  831  [affirm- 
ing 91  111.  App.  524]  ;  Chicago,  etc.,  R.  Co. 
V.  May,  supra;  St.  Louis  Consol.  Coal  Co.  v. 
Fleischbein,  109  111.  App.  509  [affirmed  in 
207  III.  593,  69  N.  E.  963].  If  the  negligence 
complained  of  consists  of  some  act  done  or 
omitted  by  one  having  such  authority,  which 
relates  to  his  duty  as  a  common  laborer  with 
those  under  his  control  and  which  might 
just  as  readily  have  happened  with  one  of 
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them  having  no  such  authority,  the  master 
is  not  liable.    Gall  v.  Beckstein,  173  111.  187, 

50  N.  E.  711;  Chicago,  etc.,  R.  Co.  v.  May, 
supra;  Decatur  Cereal  Mill  Co.  v.  Gogerty, 
80  111.  App.  032;  Chicago  Architectural  Iron 
Works  V.  Nagel,  80  111.  App.  492;  Fitzgerald 
V.  lionkomp,  44  111.  App.  365.  See  Metro- 
politan West  Side  El.  R.  Co.  v.  Skola,  83  111. 
App.  659  [affirmed  in  183  111.  454,  56  N.  E. 
171,  75  Am.  St.  Rep.  120].  If  the  injury 
results  from  obeying  orders  of  the  foreman  or 
other  superior  servant  given  in  the  exercise 
of  his  authority,  the  master  is  liable 
(Illinois  Cent.  R.  Co.  v.  Atwell,  198  111.  200, 
64  N.  E.  1095  [affirming  100  111.  App.  513  J  ; 
La  Salle  v.  Kostka,  190  111.  130,  60  N.  E.  72 
[affirming  92  111.  App.  91]  ;  Libby  v.  Scher- 
man,  146  111.  540,  34  N.  E.  801,  37  Am.  St. 
Rep.  191;  W^abash,  etc.,  R.  Co.  v.  Hawk,  121 
111.  259,  12  N.  E.  253,  2  Am.  St.  Rep.  82; 
Leighton,  etc..  Steel  Co.  v.  Snell,  119  111.  App. 
199  [affirmed  in  217  111.  152,  75  N.  E.  462] ; 
Illinois  Steel  Co.  v.  Sitar,  98  111.  App.  300; 
Illinois  Steel  Co.  v.  McFadden,  98  111.  App. 
296 ;  Illinois  Cent.  R.  Co.  v.  Johnson,  95 
111.  App.  54  [affirmed  in  191  111.  594,  61  N.  E. 
334]  ;  Norton  v.  Nadebok,  92  111.  App.  541 
[affirmed  in  190  111.  595,  60  N.  E.  843,  54 
L.  R.  A.  842];  Frazer  v.  Schroeder,  60  111. 
App.  519;  Stearns  v.  Reidy,  33  111.  App.  246; 
Fanter  v.  Clark,  15  111.  App.  470)  ;  and  the 
fact  that  the  former  at  the  time  of  the 
injury  is  temporarily  acting  as  co-laborer 
with  the  injured  servant  does  not  necessarily 
relieve  the  master  from  liability,  upon  the 
ground  that  they  were  servants  of  one  com- 
mon master  (St.  Louis  Consol.  Coal  Co.  v. 
Fleischbein  207  111.  593,  69  N.  E.  963  [affirm- 
ing 109  111.  App.  509] ;  William  Graver  Tank 
W^orks  V.  O'Donnell,  supra;  Metropolitan 
West  Side  El.  R.  Co.  v.  Skola,  183  111,  454, 
56  N.  E.  171,  75  Am.  St.  Rep.  120;  Offutt  v. 
World's  Columbian  Exposition,  175  111.  472, 

51  N.  E.  651 ;  Pittsburg  Bridge  Co.  v.  Walker, 
170  111.  550,  48  N.  E.  915  [affirming  70  111. 
App.  55]  ;  Chicago,  etc.,  R.  Co.  v.  May,  su- 
pra; Illinois  Southern  R.  Co.  v.  Marshall, 
112  111  App.  514  [affirmed  in  210  111.  562, 
71  N.  E.  597,  66  L.  R.  A.  297];  Chicago 
V.  Cronin,  91  111.  App,  466;  Braun  v.  Conrad 
Seipp  Brewing  Co.,  72  111.  App.  232.  See 
also  Leiter  v.  Kinnare,  68  111.  App.  558.  On 
the  other  hand,  if  the  injury  results  from 
the  negligence  of  a  foreman  or  other  su- 
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doctrine  is  either  expressly  repudiated  or  not  fully  recognized  and  the  master  is 
held  liable  without  regard  to  the  nature  oi  the  quality  of  the  neghgent  act  of  the 
vice-principal.^^  Where  the  employer  himself  assumes  control  and  gives  an 
express  order  not  only  what  to  do  but  liow  to  do  it,  a  vice-principal  becomes  for 
the  time  being  a  mere  co-employee,  whatever  his  general  authority  under  other 
circumstances.^^ 


perior  servant,  but  is  not  connected  with 
orders  given  by  the  foreman  to  the  injured 
servant  in  the  particular  instance,  they  are 
fellow  servants  and  the  master  is  not  liable. 
Chicago,  etc.,  R.  Co.  v.  Goltz,  71  111.  App. 
414;  Beckstein  v.  Gall,  G9  111.  App.  616  [af- 
/irmed  in  173  111.  187,  50  N.  E.  711]. 

Indiana. —  Hodges  v.  Standard  Wheel  Co., 
152  Ind.  680,  52  N.  E.  391,  54  N.  E.  383; 
Taylor  v.  Evansville,  etc.,  R.  Co.,  121  Ind. 
124,  22  N.  E.  876,  16  Am.  St.  Rep.  372,  6 
L.  R.  A.  584 ;  Louisville,  etc.,  R.  Co.  t'.  South- 
wick,  16  Ind.  App.  486,  44  N.  E,  263 ;  Louis- 
ville, etc.,  R.  Co.  V.  Isom,  10  Ind.  App.  691, 
38  N.  E.  423;  Salem  Stone,  etc.,  Co.  v.  Chas- 
tain,  9  Ind.  App.  453,  36  N.  E.  910. 

loioa. —  Collingwood  i\  Illinois,  etc.,  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283;  Mc- 
Queeny  v.  Chicago,  etc.,  R.  Co.,  120  Iowa  522, 
94  N.  W.  1124;  Barnicle  v.  Connor,  110  Iowa 
238,  81  N.  W.  452. 

Maine. —  Small  v.  Allington,  etc.,  Mfg.  Co., 
94  Me.  551,  48  Atl.  177.  • 

Michigan. —  Findlay  v.  Russel  Wheel,  etc., 
Co.,  108  Mich.  286,  66  N.  W,  50.  But  see 
Shumway  v.  Walworth,  etc.,  Mfg.  Co.,  98 
Mich.  411,  57  N.  W.  251. 

Minnesota. —  Dixon  v.  Union  Ironworks, 
90  Minn.  492,  97  N.  W.  375.  See  also  Hess 
V.  Adamant  Mfg..  Co.,  66  Minn.  79,  68  N.  W. 
774;  Corneilson  v.  Eastern  R.  Co.,  50  Minn. 
23,  52  N.  W.  224. 

'New  Jersey. —  Olsen  v.  Nixon,  61  N.  J.  L. 
671,  40  Atl.  694. 

'Neic  York. —  McCosker  v.  Long  Island  R. 
Co.,  84  N.  Y.  77 ;  Wagner  v.  New  York,  etc., 
R.  Co.,  76  N.  Y.  App.  Div.  552,  78  N.  Y. 
Suppl  696 ;  Sweeney  v.  Vacuum  Oil  Co,,  3 
N.  Y.  App.  Div.  615,  38  N.  Y.  Suppl.  96. 

Tennessee. —  Ohio  River,  etc.,  R.  Co.  v.  Ed- 
wards, 111  Tenn.  31,  76  S.  W.  897;  National 
Fertilizer  Co.  v.  Travis,  102  Tenn.  16,  49 
S.  W.  832;  Gann  Nashville,  etc.,  R.  Co., 
101  Tenn.  380,  47  S.  W.  493,  70  Am.  St. 
Rep.  687;  Illinois  Cent.  R.  Co.  v.  Bolton,  99 
Tenn.  273,  41  S.  W.  442;  Allen  v.  Goodwin, 
92  Tenn.  385,  21  S.  W,  760;  Nashville,  etc., 
R.  Co.  V.  Handman,  13  Lea  423. 

Washington. — Sayward  v.  Carlson,  1  Wash. 
29,  23  Pac.  830.  But  see  Nelson  v.  S.  Willey 
Steamship,  etc.,  Co.,  26  Wash.  548,  67  Pac. 
237. 

Wisconsin. —  Klochinski  v.  Shores  Lumber 
Co.,  93  Wis.  417,  67  N.  W.  934;  Hartford  v. 
Northern  Pac.  R.  Co.,  91  Wis.  374,  64  N.  W. 
1033.  But  see  Horn  v.  La  Crosse  Box  Co., 
123  Wis.  399,  101  N.  W.  935,  holding  that 
the  jury  is  authorized  to  find  that  the  general 
manager  of  a  factory,  although  at  the  time 
feeding  a  planing  machine,  was  acting  as 
vice-principal  in  directing  an  employee  to 
empty  a  hopper  under  the  machine,  it  not 


being  a  function  of  the  feeder  to  direct  any 
one  to  empty  it. 

United  States. —  The  Miami,  93  Fed.  218,, 
35  C.  C.  A.  281  [affirming  87  Fed.  757]  ; 
Reed  v.  Stockmeyer,  74  Fed.  186,  20  C.  C.  A. 
381;  Quinn  r.  New  Jersey  Lighterage  Co.,  23 
Fed.  363,  23  Blatchf.  209.  Compare  Hardy 
V.  Minneapolis,  etc.,  R.  Co.,  36  Fed.  657. 

Starting  machinery. —  When  it  is  conceded 
that  the  employee  was  a  superior  servant 
when  he  ordered  another  to  put  his  hand  into 
a  machine  and  do  a  certain  act,  it  cannot 
be  contended  that  the  act  of  the  former  in 
immediately  starting  the  machine  was  the 
act  of  a  fellow  servant  rather  than  a  superior 
servant.     Norton  v.  Nadebok,   190  111.  595, 

60  N.  E,  843,  54  L.  R.  A.  842. 

83.  Connecticut. —  See  Brennin  v.  Berlin 
Iron  Bridge  Co.,  74  Conn.  382,  50  Atl.  1030. 

Kansas. —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  V.  Peterson,  8  Kan.  App.  316, 
55  Pac.  673.  But  see  Crist  v.  Wichita  Gas, 
etc.,  Co.,  72  Kan.  135,  83  Pac.  199. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Cole- 
man, 59  S.  W.  13,  22  Ky.  L.  Rep.  878. 

Missouri. —  Gormly  v.  Vulcan  Iron  Works. 

61  Mo.  492;  Strode  v.  Conkey,  105  Mo.  App. 
12,  78  S.  W.  678 ;  Donnelly  v.  Aida  Min.  Co., 
103  Mo.  App.  349,  77  S.  W.  130;  Haworth  v. 
Kansas  City  Southern  R.  Co.,  94  Mo,  App, 
215,  68  S.  VV.  Ill;  Hutson  v.  Missouri  Pac. 
R.  Co.,  50  Mo.  App.  300.  But  see  Fogarty 
V.  St.  Louis  Transfer  Co.,  180  Mo.  490,  79 
S.  W.  664;  Stephens  v.  Deatherage  Lumber 
Co.,  110  Mo.  App.  398,  86  S.  W.  481;  Bien 
V.  St.  Louis  Transit  Co.,  108  Mo.  App.  399, 
83  S.  W.  986,  holding  that  ordinarily  a  vice- 
principal  does  not  become  a  servant  where  he 
does  an  act  which  he  might  have  ordered 
done  and  which  was  clearly  within  the  sphere 
of  his  dutv  as  superintendent. 

Nebraska.— Swift  v.  Bleise,  63  Nebr.  739, 
89  N.  W.  310;  Crvstal  Ice  Co.  v.  Sherlock,  37 
Nebr.  19,  55  N.  W.  294. 

North  Carolina. —  Purcell  v.  Southern  R. 
Co.,  119  N.  C.  728,  26  S.  E.  161. 

Ohio. —  Berea  Stone  Co.  v.  Kraf^,  31  Ohio 
St.  287,  27  Am.  Rep.  510;  Baltimore,  etc., 
R.  Co.  V.  Sutherland,  12  Ohio  Cir.  Ct.  309, 
4  Ohio  Cir.  Dec.  115. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Reed,  88  Tex. 
439,  31  S.  W.  105'8;  Sweeney  v.  Gulf,  etc.,  R. 
Co.,  84  Tex.  433,  19  S.  W.  555,  31  Am.  St. 
Rep.  71;  Missouri,  etc.,  R.  Co.  v.  Smith,  31 
Tex.  Civ.  App.  332,  72  S.  W.  418;  Young  v.- 
Hahn,  (Civ.  App.  1902)  69  S.  W.  203  [re- 
versed on  other  grounds  in  96  Tex.  99,  70 
S.  W.  950];  Texas,  etc.,  R.  Co.  v.  Reed,  (Civ. 
App.  1895)  32  S.  W.  118;  Texas,  etc.,  R.  Co, 
V.  Nix,  (Civ.  App.  1893)  23  S.  W.  328. 

84.  Prevost  i\  Citizens'  Ice,  etc.,  Co.,  185 
Pa.  St.  617,  40  Atl.  88,  64  Am.  St.  Rep.  659. 
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(f)  Acts  Outside  Scope  of  Superior  Servant^ s  Authority.  The  master  is  not 
liable  for  the  negligence  of  a  vice-principal  who  is  such  because  of  liis  rank  where 
the  act  is  outside  of  the  scope  of  his  authority  or  agency .^^ 

(o)  Actual  Bather  Than  Apparent  Authority  as  Test.  The  fact  that  the 
injured  servant  behoved  a  negligent  servant  to  be  a  vice-principal  and  was  igno- 
rant of  his  discharge  as  foreman  does  not  make  the  master  liable.^^  And  a  fellow 
servant  cannot,  without  his  master's  knowledge,  by  assumption  of  authority,  con- 
vert himself  into  a  vice-principal.^^ 

(h)  Temporary  Vice- Principal.  An  employee  who  is  temporarily  occupy- 
ing the  position  of  one  who  is  a  vice-principal  is  for  the  time  being  himself  a 
vice-principal.^^  Of  course  the  master  is  not  liable  unless,  at  the  time  of  the 
injury,  the  substitute  was  invested  with  the  powers  conferred  upon  the 
vice-principal  whose  place  he  has  taken.^^ 

(vii)  As  Determined  by  Character  of  Negligent  Act — (a)  General 
Considerations.  Whether  the  master  is  an  individual  or  a  corporation,^  the  rule 
is  tliat  personal  duties  of  a  master  cannot  be  delegated  by  him  to  a  servant  so  as 
to  relieve  himself  from  liabihty  on  the  ground  that  the  negligence  in  regard 
thereto  was  that  of  a  fellow  servant.^^    A  fortiori  the  master  cannot  escape 


85.  California. —  Fisk  v.  Central  Pac.  R. 
Co.,  72  Cal.  38,  13  Pac.  144,  1  Am.  St.  Rep. 
22. 

Illinois. —  Decatur  Cereal  Mill  Co.  v. 
Gogerty,  80  111.  App.  632. 

Louisiana. —  Dyer  v.  Rieley,  28  La.  Ann.  6. 

M  ichigan. —  Page  v.  Battle  Creek  Pure 
Food  Co.,  142  Mich.  17,  105  N.  W.  72. 

New  York. —  Gabrielson  v.  Waydell,  135 
N.  Y.  1,  31  N.  E.  969,  31  Am.  St.  Rep.  793, 
17  L.  R.  A.  228;  Wright  v.  New  York  Cent. 
R.  Co.,  25  N.  Y.  562. 

86.  Allen  v.  Goodwin,  92  Tenn.  385,  21 
S.  W.  760. 

87.  Hilton,  etc.,  Lumber  Co.  v.  Ingram, 
119  Ga.  652,  46  S.  E.  895,  100  Am.  St.  Rep. 
204. 

88.  California. —  Ryan  v.  Los  Angeles  Ice, 
etc.,  Co.,  112  Cal.  244,  44  Pac.  471,  32  L.  R. 
A.  524. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
Naylon,  17  Colo.  501,  30  Pac.  249,  31  Am. 
St.  Rep.  335;  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701. 

Indiana. —  Nail  v.  Louisville,  etc.,  R.  Co., 
129  Ind.  260,  28  N.  E.  183,  611. 

Iowa. —  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
75  Iowa  297,  39  N.  W.  507,  9  Am.  St.  Rep. 
479. 

Minnesota. —  Blomquist  v.  Chicago,  etc.,  R. 
Co.,  60  Minn.  426,  62  N.  W.  818. 

Missouri. —  Neves  v.  Green,  111  Mo.  App. 
634,  86  S.  W.  508;  Browning  v.  Kasten,  107 
Mo.  App.  59,  80  S.  W.  354;  Hunt  v.  Desloge 
Consol.  Lead  Co.,  104  Mo.  App.  377,  79  S.  W. 
710;  Steube  v.  Christopher,  etc..  Architectural 
Iron,  etc.,  Co.,  85  Mo.  App.  640. 

United  States. —  Borgman  v.  Omaha,  etc., 
R.  Co.,  41  Fed.  667. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  446. 

But  see  Boyd  v.  Indian  Head  Mills,  131 
Ala.  356,  31  So.  80,  holding  that  where  a 
foreman  having  charge  of  certain  work  di- 
rects another  to  act  in  his  place,  the  former 
having  no  authority  to  delegate  his  powers, 
the  master  is  not  liable  for  injuries  result- 
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ing  from  the  negligence  of  such  acting  fore- 
man. 

Train  despatcher  acting  as  superintendent. 

—  Where  a  train  despatcher  habitually  per- 
forms, in  the  name  of  the  superintendent  of 
a  railroad,  certain  duties  of  the  superintend- 
ent in  his  absence,  with  the  assent  of  the 
corporation,  any  order  to  an  employee  from 
the  train  despatcher,  within  the  limit  of  his 
delegated  authority,  imposes  upon  both  the 
corporation  and  employee  the  same  duties 
and  liabilities  as  if  issued  directly  by  the  su- 
perintendent himself.  Lasky  v.  Canadian 
Pac.  R.  Co.,  83  Me.  461,  22  Atl.  367. 

89.  Morch  v.  Toledo,  etc.,  R.  Co.,  113  Mich. 
154,  71  N.  W.  464. 

90.  Kansas. —  Atchison,  etc.,  R.  Co.  v.  Holt, 
29  Kan.  149. 

Louisiana. —  Mattise  v.  Consumers'  Ice 
Mfg.  Co.,  46  La.  Ann.  1535,  1-6  So.  400,  49 
Am.  St.  Rep.  356. 

Maine. —  Brown  v.  South  Kennebec  Agri- 
cultural Soc,  47  Me.  275,  74  Am.  Dec.  484. 

Massachusetts. —  Oilman  v.  Eastern  R.  Co., 
13  Allen  433,  90  Am.  Dec.  210. 

Missouri. —  Harper  v.  Indianapolis,  etc., 
R.  Co.,  47  Mo.  567,  4  Am.  Rep.  353. 

New  Hampshire. —  Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. 

New  York. —  Malone  v.  Hathaway,  64  N.  Y. 
5,  21  Am.  Rep.  573;  Flike  v.  Boston,  etc.,  R. 
Go.,  53  N.  Y.  549,  13  Am.  Rep.  545;  Laning 
V.  New  York  Cent.  R.  Co.,  49  N.  Y.  521,  10 
Am.  Rep.  417. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Keary,  3 
Ohio  St.  201. 

South  Carolina. —  Calvo  v.  Charlotte,  etc., 
R.  Co.,  23  S.  C.  526,  55  Am.  Rep.  28. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Whitmore, 
58  Tex.  276. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71. 

United  States. —  Hough  v.  Texas,  etc.,  R. 
Co.,  100  U.  S.  213,  25  L.  ed.  612. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  390. 

91.  Alabama. —  Alabama   Great  Southern 
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liability  where  the  duty  is  expressly  imposed  upon  him  by  the  contract  with  the 
injured  servant,^^  or  where  the  duty  is  imposed  upon  him  by  statute.^^  Such 
duties  are  usually  termed  " non-delegable  duties"  and  the  servant  upon  whom 
they  are  imposed  is,  in  the  exercise  of  such  duties,  a  vice-principal,^"^  without 
regard  to  his  grade  or  rank.^^    Such  non-delegable  duties  include  inter  alia  the 


R.  Co.  V.  Vail,  142  Ala.  134,  38  So.  124,  110 
Am.  St.  Rep.  23. 

Connecticut. —  Kellv  v.  New  Haven  Steam- 
boat Co.,  74  Conn.  343,  50  Atl.  871. 

District  of  Columbia. — McDade  v.  Washing- 
ton, etc.,  R.  Co.,  5  Mackey  144. 

//Zinois.— Illinois  Steel  Co.  v.  Olste,  110 
111.  App.  303  [affirmed  in  214  111.  181,  73 
N.  E.  422] ;  Spring  Valley  Coal  Co.  v.  Robizas, 
111  111.  App.  49. 

Indiana. —  Southern  Indiana  R.  Co.  v.  Har- 
rell,  IGl  Ind.  689,  68  N.  E.  262,  63  L.  R.  A. 
460;  New  Pittsburgh  Coal,  etc.,  Co.  v.  Peter- 
son, 136  Ind.  398,  35  N.  E.  7,  43  Am.  St.  Rep. 
327;  Pennsylvania  Co.  v.  Brush,  130  Ind.  347, 
28  N.  E.  615;  Cincinnati,  etc.,  R.  Co.  v.  Lang, 
118  Ind.  579,  21  N.  E.  317;  Capper  r.  Louis- 
ville, etc.,  R.  Co.,  103  Ind.  305,  2  N.  E.  749; 
Peirce  V.  Oliver,  18  Ind.  App.  87,  47  N.  E. 
485. 

Iowa. —  Collingwood  v.  Illinois,  etc.,  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283. 

Kansas. —  Hannibal,  etc.,  R.  Co.  v.  Fox,  31 
Kan.  586,  3  Pac.  320. 

Michigan. —  Brown  v.  Gilchrist,  80  Mich. 
56,  45  N.  W.  82,  20  Am.  St.  Rep.  496. 

New  Jersey. —  Smith  v.  Oxford  Iron  Co.,  42 
N.  J.  L.  467,  36  Am.  Rep.  535. 

New  York. —  Geoghegan  v.  Atlas  Steamship 
Co.,  3  Misc.  224,  22  N.  Y.  Suppl.  749. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Keary,  3 
Ohio  St.  201. 

Oregon. —  Hough  v.  Grants  Pass  Power  Co., 
41  Oreg.  531,  69  Pac.  655;  Knahtla  v.  Oregon 
Short-Line,  etc.,  R.  Co.,  21  Oreg.  136,  27  Pac. 
91. 

Pennsylvania. —  Prevost  v.  Citizens'  Ice, 
etc.,  Co.,  185  Pa.  St.  617,  40  Atl.  88,  64  Am. 
St.  Rep.  659;  Durkin  v.  Kingston  Coal  Co., 
171  Pa.  St.  193,  33  Atl.  237,  50  Am.  St.  Rep. 
801,  29  L.  R.  A.  808. 

South  Carolina. —  Wilson  v.  Charleston, 
etc.,  R.  Co.,  51  S.  C.  79,  28  S.  E.  91. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71;  Moon  v.  Richmond,  etc., 
R.  Co.,  78  Va.  745,  49  Am.  Rep.  401. 

Canada. —  Canada  Woolen  Mills  v.  Traplin, 
35  Can.  Sup.  Ct.  424. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  385. 

Securing  ferocious  animals. —  The  fact  that 
the  injuries  inflicted  by  a  ferocious  dog  oc- 
curred through  the  negligence  of  a  co-servant 
in  omitting  to  chain  him  up  does  not  pre- 
clude a  recovery  from  the  master.  Muller  v. 
McKesson,  10  Hun  (N.  Y.)  44  [affirmed  in 
73  N.  Y.  195,  29  Am.  Rep.  123]. 

Effect  as  making  notice  to  servant  notice 
to  master. —  Where  a  master  delegates  the 
performance  of  his  own  primary  or  positive 
duty  to  another,  notice  to  the  latter  with  re- 
spect to  the  non-performance  of  such  duty  is, 
no  matter  what  his  rank,  notice  to  the  mas- 


ter.   Merrill  v.  Oregon  Short  Line  R.  Co.,  29 
Utah  264,  81  Pac.  85,  110  Am.  St.  Rep.  695. 
Custody   of   dangerous   instruments. —  An 

employee  who  is  given  charge  of  dangerous 
instruments,  such  as  dynamite,  represents  his 
master  in  the  care  and  custody  thereof,  and 
is  not  a  fellow  servant,  and  hence  the  master 
is  liable  for  injuries  to  employees  through 
negligence  in  the  care  of  such  articles.  Rush 
V.  Spokane  Falls,  etc.,  R.  Co.,  23  Wash.  501, 
63  Pac.  500. 

Exposure  of  injured  servant. —  A  master 
who,  after  a  servant  was  injured,  undertook 
to  take  him  to  his  home,  is  liable  where, 
through  the  negligence  of  fellow  servants,  he 
was  exposed,  in  consequence  of  which  com- 
plications set  in,  causing  his  death.  Bresna- 
han  f.  Lonsdale  Co.,  (R.  I.  1900)  51  Atl. 
624. 

Delegation  of  duty  by  manager  to  servant. 

—  Where  the  duty  is  a  personal  one  of  the 
master,  it  is  not  discharged  by  the  act  of  a 
superior  servant  in  directing  an  inferior  serv- 
ant to  perform  the  duty  unless  the  latter 
diligently  performed  it.  Hough  v.  Grants 
Pass  Power  Co.,  41  Oreg.  531,  09  Pac.  655. 

92.  Spring  Valley  Coal  Co.  v.  Robizas,  111 
111.  App.  49. 

93.  Baltimore,  etc.,  R.  Co.  v.  Peterson,  156 
Ind.  364,  59  N.  E.  1044;  Ashman  v.  Flint, 
etc.,  R.  Co.,  90  Mich.  567,  51  N.  W.  645; 
Pelin  V.  New  York  Cent.,  etc.,  R.  Co.,  102 
N.  Y.  App.  Div.  71,  92  N.  Y.  Suppl.  468; 
New  York,  etc.,  R.  Co.  v.  Lambright,  5  Ohio 
Cir.  Ct.  433,  3  Ohio  Cir.  Dec.  213.  See  also 
Wilson  V.  Lincoln  Paper  Mills  Mfg.  Co.,  9 
Ont.  L.  Rep.  119;  Myers  v.  Sault  St.  Marie 
Pulp,  etc.,  Co.,  3  Ont.  L.  Rep.  600. 

Statutory  limitation  as  to  hours  of  work. 

—  A  breach  of  a  statute  providing  that  a 
railroad  company  shall  not  permit  or  require 
an  engineer,  fireman,  etc.,  who  had  worked 
for  twenty-four  hours  to  go  again  on  duty 
or  perform  any  kind  of  work  until  he  has 
had  at  least  eight  hours'  rest  gives  a  cause 
of  action  to  any  other  servant  injured  hy 
reason  of  its  violation.  Pelin  v.  New  York 
Cent.,  etc.,  R.  Co.,  102  N.  Y.  App.  Div.  71, 
92  N.  Y.  Suppl.  468. 

Violation  of  ordinance. —  A  railroad  com- 
pany cannot  avoid  liability  for  injuries  to 
an  employee  caused  by  its  negligence  in 
operating  a  train  in  violation  of  a  valid  city 
ordinance  on  the  grounds  that  the  injured 
party  and  the  persons  i-n  charge  of  the  train 
were  fellow  servants.  Baltimore,  etc.,  R.  Co. 
r.  Peterson,  156  Ind.  364,  59  N.  E.  1044. 

94.  Peirce  r.  Oliver,  18  Ind.  App.  87,  47 
N.  E.  485;  Collingwood  v.  Illinois,  etc..  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283. 

95.  California. —  Skelton  v.  Pacific  Lum- 
ber Co.,  140  Cal.  507,  74  Pac.  13. 

Connecticut. —  Kelly  v.  New  Haven  Steam- 
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furnishing  of  a  safe  place  to  work,  safe  tools,  machinery,  and  appliances  ;  the 
inspection  and  repair  thereof ;  warning  and  instructing  servants  ;  the  selection  and 
retention  of  competent  employees  and  of  a  sufficient  number  to  perform  the 
work  in  hand,  etc.^^  On  the  otlier  hand  a  serv^ant  in  supervising  or  carrying  out 
the  merely  executive  details  of  the  work  is  not  a  vice-principal.®^  Mucli  difficulty 
is  encountered  in  determining  whether  the  duty  neglected  in  the  particular  case 
is  that  of  the  master  or  is  the  duty  of  a  servant  relating  merely  to  the  details  of 


boat  Co.,  74  Conn.  343,  50  Atl.  871,  92  Am. 
St.  Rep.  220. 

Idaho. —  Larsen  v.  Le  Doux,  11  Ida.  49,  81 
Pac.  600. 

Indiana. —  Dill  v.  Marmon,  (App.  1904)  71 
N.  E.  669;  American  Tel.,  etc.,  Co.  v.  Bower, 
20  Ind.  App.  32,  49  N.  E.  182. 

Kansas. —  Coffeyville  Vitrified  Brick,  etc., 
Co.  V.  Shanks,  69  Kan.  306,  76  Pac.  856. 

Kentucky. —  Cincinnati,  etc.,  E.  Co.  v.  Hill, 
89  S.  W.  523,  28  Ky.  L.  Rep.  530. 

Michigan. —  Page  v.  Battle  Creek  Pure 
Food  Co.,  142  Mich.  17,  105  K  W.  72;  Van 
Dusen  v.  Letellier,  78  Mich.  492,  44  N.  W. 
572. 

New  York. —  Culligan  v.  Jones,  14  N.  Y.  St. 
186. 

North  Dakota. —  Ell  v.  Northern  Pac.  R. 
Co.,  1  N.  D.  336,  48  N.  W.  222,  26  Am.  St. 
Rep.  621,  12  L.  R.  A.  97. 

Oregon. —  Mast  v.  Kern,  34  Oreg.  247,  54 
Pac.  950,  75  Am.  St.  Rep.  580. 

?7^a/i.— Merrill  v.  Oregon  Short  Line  R.  Co., 
29  Utah  264,  81  Pac.  85,  110  Am.  St.  Rep. 
695. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Baugh,  149  U.  S.  368,  13  S.  Ct.  914,  37  L.  ed. 
772. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  385  et  seq. 

96.  See  infra,  IV,  G,  4,  a,  (vii),   (c),  (d), 

(E),  (F),  (H). 

97.  Colorado. —  Molique  v.  Iowa  Gold  Min., 
etc.,  Co.,  18  Colo.  App.  223,  71  Pac.  427. 

Indiana. —  Dill  v.  Marmon,  164  Ind.  507, 
73  N.  E.  67,  69  L.  R.  A.  163;  Southern  In- 
diana R.  Co.  V.  Harrell,  161  Ind.  689,  68  N.  E. 
262,  63  L.  R.  A.  460;  Peirce  v.  Oliver,  18 
Ind.  App.  87,  47  N.  E.  485. 

Iowa. —  Collingwood  v.  Illinois,  etc.,  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283. 

Massachusetts. —  Whittaker  v.  Bent,  167 
Mass.  588,  46  N.  E.  121;  Bjbjian  v.  Woon- 
socket  Rubber  Co.,  164  Mass.  214,  41  N.  E. 
265. 

New  York. —  Perry  v.  Rogers,  157  N.  Y. 
251,  51  N.  E.  1021  [reversing  91  Hun  243,  36 
N.  Y.  Suppl.  208];  O'Brien  v.  Buffalo  Fur- 
nace Co.,  68  N.  Y.  App.  Div.  451,  73  N.  Y. 
Suppl.  830;  Simone  v.  Kirk,  57  N.  Y.  App. 
Div.  461,  67  K  Y.  Suppl.  1019;  Ulrich  v. 
New  York  Cent.,  etc.,  R.  Co.,  25  N.  Y.  App. 
Div.  465,  51  N.  Y.  Suppl.  5;  Miller  v.  Thomas, 
15  N.  Y.  App.  Div.  105,  44  N.  Y.  Suppl.  277. 

Oregon. —  Mast  v.  Kern,  34  Oreg.  247,  54 
Pac.  950,  75  Am.  St.  Rep.  580. 

Rhode  Island. —  Morgridge  v.  Providence 
Tel.  Co.,  20  R.  I.  386,  39  Atl.  328,  78  Am. 
St.  Rep.  879. 

Texas.—  Houston  Ice,  etc.,  Co.  v.  Pisch,  33 
Tex.  Civ.  App.  684,  77  S.  W.  1047. 
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See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  385  et  seq. 

The  running  of  the  business,  with  and  in 
pursuance  of  the  plans,  appliances,  helps,  and 
helpers  thus  provided,  in  other  words,  the 
execution  of  the  work,  is  of  the  assignable 
sort,  rendering  all  persons  engaged  therein 
fellow  servants,  so  that,  if  the  master  used 
due  care  in  selecting  his  servants,  he  will  not 
be  responsible  to  one  for  an  injury  produced 
by  the  negligence  or  other  default  of  another. 
Bishop  Noncont.  L.  §  665  [cited  in  Molique 
V.  Iowa  Gold,  etc.,  Co.,  18  Colo.  App.  223,  71 
Pac.  427]. 

Negligence  in  carrying  out  the  orders  of  a 

master  generally  relates  to  a  detail  of  the 
work  for  which  the  master  is  not  liable. 
Whalen  v.  Michigan  Cent.  R.  Co.,  114  Mich. 
512,  72  N.  W.  323;  Ryan  v.  McCully,  123  Mo. 
636,  27  S.  W.  533;  Foster  v.  International 
Paper  Co.,  183  N.  Y.  45,  75  N.  E.  933;  Hus- 
sey  V.  Coger,  112  N.  Y.  614,  20  N.  E.  556,  8 
Am.  St.  Rep.  787,  3  L.  R.  A.  559;  Martin  v. 
Chicago,  etc.,  R.  Co.,  65  Fed.  384. 

The  removal  of  rock  from  the  edge  of  a 
cliff  or  from  the  side  is  a  mere  detail  of  the 
work  which  the  master  is  not  required  to 
perform  personally,  so  that  where  a  servant 
is  directed  by  a  foreman  to  do  such  work  and 
is  injured  by  the  falling  of  a  piece  of  rock 
which  had  been  thrown  and  lodged  on  the 
top  of  the  cliff  during  blasting  the  master  is 
not  liable.  Di  Vito  v.  Crage,  165  N.  Y.  378, 
59  N.  E.  141  [reversing  55  N.  Y.  Suppl.  64]  ; 
Perry  v.  Rogers,  157  N.  Y.  251,  51  N.  E. 
1021. 

Putting  servant  in  dangerous  place. —  The 

fact  that  a  foreman  put  a  servant  in  a  dan- 
gerous place  is  not  a  matter  affecting  the 
master  if  the  danger  arises  out  of  the  manner 
of  performing  the  details  of  the  work.  Ulrich 
V.  New  York  Cent.,  etc.,  R.  Co.,  25  N.  Y.  App. 
Div.  465,  51  N.  Y.  Suppl.  5. 

Omissions  to  act  in  exercise  of  discretion. 
—  If,  in  the  exercise  of  judgment  by  the 
master's  representative,  he  omits  to  do  some- 
thing, which  has  been  foreseen  and  provided 
against  by  the  master,  the  latter  should  not 
be  regarded  as  chargeable  with  a  responsibil- 
ity for  the  result.  Vogel  v.  American  Bridge 
Co.,  180  N.  Y.  373,  73  N.  E.  1,  70  L.  R.  A. 
725. 

The  mere  handling  of  trains  and  cars  upon 
its  road  or  yards  the  company  may  commit 
to  its  employees,  and  in  respect  to  such  work 
it  does  not  owe  its  employees  the  duty  of 
seeing  that  cars  are  safely  handled,  or  that 
no  servant  is  negligent,  and  it  is  not  liable  in 
such  eases  to  one  employee  for  the  negligence 
of  the  other,  so  long  as  it  has  performed  its 
duty  in  the  employment  of  the  latter,  or  in 
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the  work,^  notwithstanding  the  rule  that  the  line  of  demarcation  between  the 
absolute  duty  of  the  master  and  the  duty  of  the  servants  is  the  line  that  separates 
the  work  of  construction,  preparation,  and  preservation,  from  the  work  of  opera- 
tion.^^ If  the  specific  act  which  is  the  subject  of  the  suit  is  one  which  can  be 
properly  regarded  as  within  the  personal  duty  of  the  master,  he  is  liable  without 
regard  to  whether  it  is  an  act  of  negligent  performance  or  one  of  omission.^ 

(b)  Dual  Capacity,  A  servant  may  sustain  a  dual  relation  toward  the  other 
servants,  in  that  he  is  a  vice-principal  as  to  those  duties  delegated  to  him  for  the 
due  performance  of  which  the  master  cannot  relieve  himself  from  liability,  while 
he  is  a  mere  fellow  servant  in  reference  to  those  acts  in  the  performance  of  the 
work  not  within  the  personal  duties  of  the  master.^ 

(c)  Safe  Place  to  Work^  —  (1)  In  General.  The  duty  devolving  upon  tiie 
master  to  furnish  his  servants  a  safe  place  to  work'^  in  the  first  instance  is  one 
which  cannot  be  delegated  so  as  to  relieve  the  master  from  liability,  on  the 


prescribing  rules,  where  the  same  are  re- 
quired. Sanner  v.  Atchison,  etc.,  R.  Co.,  17 
Tex.  Civ.  App.  337,  43  S.  \V.  533. 

98.  Peterson  v.  New  York,  etc.,  R.  Co.,  77 
Conn.  351,  59  Atl.  502. 

"  The  adjudications  upon  this  subject  —  so 
multitudinous  as  almost  to  warrant  the 
simile,  '  thick  as  autumnal  leaves  that  strew 
the  brooks  in  Vallambrosa  '  —  these  adjudica- 
tions are  so  discordant,  enumerating  so  many 
rules,  stating  so  many  limitations,  applying 
the  law  to  facts  so  diverse,  that  one  is  re- 
minded of  Gibbon's  remark  upon  the  infinite 
variety  of  laws  and  opinions  when  Justinian 
entered  upon  the  reform  of  codification  — 
that  they  were  beyond  the  power  of  any  ca- 
pacity to  digest."  Ell  v.  Northern  Pac.  R. 
Co.,  1  N.  D.  336,  343,  48  N.  W.  222,  26  Am. 
St.  Rep.  621,  12  L.  R.  A.  97. 

99.  Shaw  V.  Manchester  St.  R.  Co.,  73 
N.  H.  65,  58  Atl.  1073;  St.  Louis,  etc.,  R. 
Co.  ?;.  Needham,  63  Fed.  107,  11  C.  C.  A. 
56.  25  L.  R.  A.  833. 

"  The  line  of  demarcation  between  the  neg- 
ligent acts  of  a  fellow-servant  for  which  the 
master  remains  liable,  and  those  for  which  he 
does  not,  is  sometimes  quite  vague  and 
shadowy,  and  it  is  not  surprising  that  the 
decisions  upon  the  subject  are  conflicting. 
That  line  has  been  defined  or  described  in 
this  way :  It  is  *  the  line  that  separates  the 
work  of  construction,  preparation,  and  preser- 
vation from  the  work  of  operation.  Is  the 
act  in  question  work  required  to  construct, 
to  prepare,  to  place  in  a  safe  location,  or  to 
keep  in  repair  the  machinery  furnished  by 
the  employer  ?  If  so,  it  is  his  personal  duty 
to  exercise  ordinary  care  to  perform  it.  Is 
the  act  in  question  required  to  properly  and 
safely  operate  the  machinery  furnished,  or  to 
prevent  the  safe  place  in  which  it  was  fur- 
nished from  becoming  dangerous  through  its 
negligent  operation?  If  so,  it  is  the  duty  of 
the  servants  to  perform  that  act,  and  they, 
and  not  the  master,  assume  the  risk  of  neg- 
ligence in  its  performance.' "  Peterson  v. 
New  York,  etc.,  R.  Co.,  77  Conn.  351,  356, 
59  Atl.  502;  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  63  Fed.  107,  11  C.  C.  A.  56,  25  L.  R.  A. 
833  and  note. 

1.  Beresford  v.  American  Coal  Co.,  124 
Iowa  34,  98  N.  W.  902,  70  L.  R.  A.  256 ;  Vogel 


V.  American  Bridge  Co.,  180  N.  Y.  373,  73 
N.  E.  1,  70  L.  R.  A.  725. 

2.  California. —  Callan  v.  Bull,  113  Cal. 
593,  45  Pac.  1017;  Nixon  v.  Selby  Smelting, 
etc.,  Co.,  102  Cal.  458,  36  Pac.  803. 

Minnesota. — ^Perras  v.  Booth,  82  Minn.  191, 
84  N.  W.  739. 

New  Jersey. —  Knutter  v.  New  York,  etc., 
Tel.  Co.,  67  N.  J.  L.  646,  52  Atl.  565. 

Oregon. —  Mast  v.  Kern,  34  Oreg.  247,  54 
Pac.  950,  75  Am.  St.  Rep.  580. 

Texas. —  Young  v.  Hahn,  (Civ.  App.  1902) 
69  S.  W.  203  [reversed  on  other  grounds  in 
96  Tex.  99,  70  S.  W.  950]. 

3.  Assumption  of  risk  see  supra,  IV,  E,  2. 

4.  See  supra,  IV,  B,  1. 

Meaning  of  "  place." —  "  To  make  the  above 
statement  certain  requires  a  consideration  of 
the  meaning  of  the  word  *  place.'  If  by  this 
it  is  meant  that  the  master,  by  himself  or 
representative,  must  be  always  present  to 
ward  off  every  transient  peril  that  may 
menace  the  servant  in  the  particular  spot  or 
place  that  he  may  chance  to  occupy  while 
engaged  in  the  performance  of  his  work,  then 
it  must  be  affirmed  that  the  rule  of  law  de- 
volves upon  the  master  a  duty  that  in  many 
instances  it  would  be  wholly  impracticable  to 
discharge.  A  railroad  company  could  scarcely 
employ  vice-principals  enough  to  make  it 
sufficiently  argus-eyed  to  guard  its  servants 
to  that  extent.  Furthermore,  it  is  to  be  ob- 
served that  in  some  lines  of  business,  like  the 
operation  of  a  railroad,  many  servants  are 
employed  whose  respective  duties  are  so  cor- 
related that  in  the  very  forwarding  of  the 
master's  business  they  are  protecting  the 
lives  and  limbs  of  their  co-servants ;  and  if 
some  limitation  be  not  put  upon  the  word 
'  place,'  as  respects  transient  dangers  in  the 
conducting  of  the  details  of  the  business,  then 
every  one  of  such  servants  becomes,  for  some 
purposes,  a  vice-principal,  and  the  integrity 
of  the  co-servant  rule  is  destroyed."  South- 
ern Indiana  R.  Co.  v.  Harrell,  161  Ind.  689, 
695,  68  N.  E.  262,  63  L.  R.  A.  460.  A  place, 
in  its  broad  sense,  is  never  safe  in  which  an 
accident  happens,  and  an  accident  always 
happens  in  some  place,  and  so  the  master 
might  almost  become  an  insurer.  Southern 
Indiana  R.  Co.  i\  Harrell,  supra;  Butler  v. 
Townsend,  126  N.  Y.  105,  26  N.  E.  1017. 
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ground  that  the  negligence  was  the  act  of  a  fellow  servant.^  So  the  master  can- 
not escape  liability  by  relying  on  the  fellow  servant  rule  where  the  place  of  work 
afterward  becomes  unsafe  and  he  knew  or  ouglit  to  have  known  of  its  unsafe  con- 


5.  Colorado. —  Roche  v.  Denver,  etc.,  R. 
Co.,  19  Colo.  App.  204,  73  Pac.  880. 

Delaioare. —  Stewart  v.  Philadelphia,  etc., 
R.  Co.,  8  Houst.  450,  17  Atl.  639. 

Georgia. —  Southern  Bauxite  Min.,  etc.,  Co. 
V.  Fuller,  116  Ga.  695,  43  S.  E.  64.  But  see 
Keith  V.  Walker  Iron,  etc.,  Co.,  81  Ga.  49,  7 
S.  E.  166,  12  Am.  St.  Rep.  296. 

Indiana. —  Louisville,  etc.,  R.  Co.  v. 
Graham,  124  Ind.  89,  24  N.  E.  668;  Linton 
Coal,  etc.,  Co.  v.  Persons,  11  Ind.  App.  264, 
39  N.  E.  214;  Blondin  v.  Oolite  Quarry  Co., 
(App.  1894)  39  N.  E.  200,  11  Ind.  App.  395, 
37  N.  E.  812.  See  also  Lebanon  v.  McCoy, 
12  Ind.  App.  500,  40  N.  E.  700. 

Kansas. —  Good-Eye  Min.  Co.  v.  Robinson, 
67  Kan.  510,  73  Pac.  102. 

Massachusetts. — See  Jones  v.  Granite  Mills, 
126  Mass,  84,  30  Am.  Rep.  661,  fire  exits. 

Michigan. —  Sadowski  v.  Michigan  Car  Co., 
84  Mich.  100  47  N.  W.  598. 

Minnesota. —  Cook  v.  St.  Paul,  etc.,  R.  Co., 
34  Minn.  45^  24  N.  W.  311. 

Missouri. —  Donahoe  v.  Kansas  City,  136 
Mo.  657,  38  S.  W.  571;  Day  v.  Emery, 
etc..  Dry  Goods  Co.,  114  Mo.  App.  479,  89 
S.  W.  903,  holding  that  the  fact  that  the 
hole  in  a  floor  was  cut  by  an  employee  and 
that  his  failure  to  place  a  guard  around  it 
was  in  disobedience  of  the  master's  orders 
was  immaterial. 

New  Jersey. — Burns  v.  Delaware,  ete..  Tel., 
etc.,  Co.,  70  J.  L.  745,  59  Atl.  220,  592, 
67  L.  R.  A.  956. 

New  York.—  Simone  v.  Kirk,  173  N.  Y.  7, 
65  N.  E.  739  [reversing  57  N.  Y.  App.  Div. 
461,  67  N.  Y.  Suppl.  1019];  Kranz  v.  Long 
Island  R.  Co.,  123  N.  Y.  1,  25  N.  E.  206, 
20  Am..  St.  Rep.  716  [reversing  1  N.  Y. 
Suppl.  751];  Duggan  v.  Phelps,  82  N.  Y. 
App.  Div.  509,  81  N.  Y.  Suppl.  916;  Hoelter 
V.  McDonald,  82  N.  Y.  App.  Div.  423,  81 
N.  Y.  Suppl.  616;  Eichholz  v.  Niagara  Falls 
Hydraulic  Power,  etc.,  Co.,  68  N.  Y.  App. 
Div,  441,  73  K  Y.  Suppl.  842  [affirmed  in 
174  N.  Y.  519,  66  1^.  E.  1107]  ;  Freeman  v. 
Glens  Falls  Paper-Mill  Co.,  61  Hun  125,  15 
N.  Y.  Suppl.  657;  Tendrup  v.  John  Stephen- 
son Co.,  51  Hun  462,  3  N.  Y.  Suppl.  882  [af- 
firmed in  121  N.  Y,  681,  24  N.  E.  1097]  ; 
Bagley  v.  Consolidated  Gas  Co.,  13  Misc.  6, 
34  N.  Y.  Suppl.  187;  Hogan  v.  Hendersen,  2 
N.  Y.  St.  119. 

Rhode  Island. —  Vartanian  v.  New  York, 
etc.,  R.  Co,,  25  R.  I.  398,  56  Atl.  184. 

Texas. —  Merchants',  etc..  Oil  Co.  v.  Burns, 
(Civ.  App.  1903)  72  S.  W.  626. 

Utah. —  Trihay  v.  Brooklyn  Lead  Min.  Co., 
4  Utah  468,  11  Pac.  612. 

Virginia. — Richmond  Locomotive  Works  v. 
Ford,  94  Va.  627,  27  S.  E,  509. 

Washington. —  Mullin  v.  Northern  Pac.  R. 
Co.,  38  Wash.  550,  80  Pac.  814. 

Wisconsin. —  Baumannn  v.  C.  Reiss  Coal 
Co.,  118  Wis.  330,  95  N.  W,  139;  Jarnek  v. 
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Manitowoc  Coal,  etc.,  Co.,  97  Wis.  537,  73 
N.  W.  62;  Eingartner  r.  Illinois  Steel  Co., 
94  Wis.  70,  68  N.  W.  664,  59  Am,  St.  Rep. 
859,  34  L.  R.  A.  503. 

United  States. — National  Steel  Co.  v.  Lowe, 
127  Fed.  311,  62  C.  C.  A,  229;  F.  C.  Austin 
Mfg.  Co.  V.  Johnson,  89  Fed.  677,  32  C.  C.  A. 
309;  Northwestern  Fuel  Co.  v.  Danielson,  57 
Fed.  915,  6  C,  C.  A.  636. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  393. 

Illustrations  of  rule. —  A  foreman  and  his 
assistants,  engaged  in  putting  up  semaphore 
poles  for  signal  purposes  on  a  railroad,  are 
not  fellow  servants  with  a  switchman  whose 
duty  it  is  to  operate  such  semaphores. 
Welty  V.  Lake  Superior  Terminal,  etc.,  R. 
Co.,  100  Wis.  128,  75  N.  W.  1022.  An  em- 
ployee who  is  directed  to  construct  an  eleva- 
tor for  the  building  is  in  such  construction 
a  vice-principal,  whose  negligence  is  imput- 
able to  the  master,  where  another  employee 
is  injured  by  using  it  after  its  construction. 
Sievers  v.  Peters  Box,  etc,  Co.,  151  Ind.  642, 
50  N.  E.  877,  52  N.  E.  399.  Where  a  great 
amount  of  snow  and  debris  was  thrown  and 
left  upon  a  shed  under  which  plaintiff  was 
working  the  negligence  of  the  servants  who 
either  ordered  the  snow  to  be  thrown  upon 
the  shed  or  who  knew  it  was  there  was  that 
of  a  vice-principal.  Johnson  v.  Ashland  First 
Nat.  Bank,  79  Wis.  414,  48  N.  W.  712,  24 
Am.  St.  Rep,  722. 

Mines. —  The  duty  to  provide  a  safe  place 
to  work  extends  to  mines,  so  that  a  miner 
and  one  charged  with  the  duty  of  keeping 
the  mine  safe  are  not  fellow  servants.  Carle- 
ton  Min.,  etc.,  Co.  v.  Ryan,  29  Colo.  401, 
68  Pac.  279;  Blazenic  v.  Iowa,  etc.  Coal  Co., 
102  Iowa  706,  72  N.  W.  292;  Downey  v. 
Gemini  Min.  Co.,  24  Utah  431,  68  Pac  414, 
91  Am.  St.  Rep.  798;  Cuimingham  v.  Union 
Pac  R.  Co.,  4  Utah  206,  7  Pac  795 ;  Czarecki 
V.  Seattle,  etc.,  R.,  etc.,  Co.,  30  Wash.  288, 
70  Pac.  750  (ventilation)  ;  Bunker  Hill,  etc., 
Min.,  etc.,  Co.  v.  Jones,  130  Fed,  813,  65 
C.  C.  A.  363.  The  failure  to  properly  timber 
a  mine  resulting  in  an  injury  to  a  servant 
makes  the  master  liable  therefor.  Spring 
Valley  Coal  Co.  v.  Rowatt,  196  111.  156,  63 
N.  E.  649  [affirming  96  111.  App.  248]; 
Cushman  v.  Carbondale  Fuel  Co.,  116  Iowa 
618,  88  N.  W.  817;  Cherokee,  etc.,  Coal,  etc., 
Co.  V.  Britton,  3  Kan.  App.  292,  45  Pac 
100;  Western  Coal,  etc,  Co.  v.  Ingraham,  70 
Fed.  219,  17  C.  C.  A.  71.  A  miner  and  the 
timberman  are  not  fellow  servants.  Grant 
V.  Varney,  21  Colo.  329,  40  Pac.  771;  James 
V.  Emmet  Min.  Co.,  55  Mich.  335,  21  N,  W. 
361.  Contra,  see  Quincy  Min.  Co.  v.  Kitts, 
42  Mich.  34,  3  N.  W.  240;  Consolidated  Coal, 
etc.,  Co.  V.  Clay,  51  Ohio  St.  542,  38  N.  E. 
610,  25  L.  R.  A.  848.  / 

A  statute  requiring  the  employment  of  a 
cempetent  mining  boss  does  not  relieve  the 


MASTER  AND  SERVANT 


[26  Cyc]  1323 


dition,  and  failed  to  remedy  it  within  a  reasonable  time,  where  a  servant  is 
injured  bj  reason  thereof.^  This  rule  does  not  extend,  however,  to  negligent 
acts  of  a  servant  making  a  safe  place  unsafe,^  nor  where  the  negligence  relates  to 
details  of  arrangement  and  execution  in  keeping  a  place  safe.®    Where  the  place 


mine  owners  from  liability  for  injuries  to 
employees  due  to  the  negligence  of  the  mining 
boss  in  not  keeping  the  premises  in  which 
they  are  required  to  work  in  reasonably  safe 
condition.  Linton  Coal,  etc.,  Co.  r.  Persons, 
11  Ind.  App.  264,  39  N.  E.  214.  But  see 
Redstone  Coke  Co.  v.  Roby,  115  Pa.  St.  364, 
8  Atl.  593;  Waddell  v.  Simoson,  112  Pa.  St. 
567,  4  Atl.  725;  Reese  v.  Riddle,  112  Pa.  St. 
72,  3  Atl.  813. 

Duty  to  furnish  lights. —  The  negligence  of 
an  employee  to  whom  was  delegated  the  light- 
ing the  hold  of  a  ship,  where  an  employee 
was  injured,  was  that  of  the  master  and  not 
of  a  fellow  servant.  Madigan  v.  Oceanic 
Steam  Nav.  Co.,  82  N.  Y.  App.  Div.  206,  81 
N.  Y.  Suppl.  705;  The  Santiago,  131  Fed. 
383;  Sumney  r.  Holt,  15  Fed.  880.  But  see 
Mellen  v.  Wilson,  159  Mass.  88,  34  N.  E.  96, 
holding  that  where  an  employee  was  injured 
by  falling  down  an  unlighted  hatchway,  the 
electric  lights  having  gone  out  by  an  acci- 
dent which  the  engineer  could  have  repaired, 
the  master  was  not  liable  where  there  were 
lanterns  that  might  have  been  used. 

Excavations. —  Employees  engaged  in  dig- 
ging a  trench  are  not  the  fellow  servants  of 
those  subsequently  engaged  in  laying  a  pipe 
in  the  trench.  Eiehholz  r.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  68  N.  Y.  App.  Div. 
441,  73  N,  Y.  Suppl.  842.  And  see  Kranz 
V.  Long  Island  R.  Co.,  123  N.  Y.  1,  25  X.  E. 
206,  20  Am.  St.  Rep.  716;  Schmit  v.  Gillen, 

41  N.  Y.  App.  Div.  302,  58  N.  Y.  Suppl.  458. 
Contra,  see  Curley  v.  Hoff,  62  N.  J.  L.  758, 

42  Atl.  731. 

Laborer  returning  from  work  on  cars. —  A 
laborer  employed  by  a  street  railway  com- 
pany, when  returning  home  after  a  day's 
work  free  of  cliarge,  on  one  of  the  company's 
cars,  is  not  a  fellow  servant  of  the  conductor, 
so  as  to  preclude  recovery  for  injuries  re- 
ceived by  falling  through  a  gate  on  the  car, 
left  unsecured  by  the  conductor's  negligence. 
Pendergast  v.  Union  R.  Co.,  10  N.  Y.  App. 
Div.  207,  41  N.  Y.  Suppl.  927. 

A  conductor  cannot  be  said  to  represent 
the  master  in  providing  a  place  for  the  brake- 
man  on  the  train  even  if  the  placing  of  a 
car  may  be  said  to  constitute  providing  a 
place.  Ott  V.  Lake  Shore,  etc.,  R.  Co.,  18 
Ohio  Cir.  Ct.  395,  10  Ohio  Cir.  Dec.  85. 

In  Washington  it  is  held  that  the  master 
not  only  owes  the  duty  to  provide  a  reason- 
ably safe  place  in  which  to  work  but  also  to 
observe  such  care  as  will  not  expose  the  em- 
ployee to  perils  and  dangers  which  may  be 
guarded  against  by  reasonable  care  and  dili- 
gence, and  that  where  the  performance  of  this 
positive  duty  is  intrusted  by  the  master  to 
another  his  failure  to  perform  is  the  failure 
of  the  master.  McDonough  v.  Great  North- 
ern R.  Co.,  15  Wash.  244,  46  Pac.  334. 

6.  Stahl  V.  Duluth,  71  Minn.  341,  74  N.  W. 


143;  Carlson  v.  Northwestern  Tel.  Exch.  Co., 
63  Minn.  428,  65  N.  W.  914;  Richmond  Loco- 
motive Works  V.  Ford,  94  Va.  627,  27  S.  E. 
509.  But  see  Mullin  v.  Northern  Pac.  R.  Co., 
38  Wash.  550,  80  Pac.  814. 

7.  California. —  See  Donnelly  v.  San  Fran- 
cisco Bridge  Co.,  117  Cal.  417,  49  Pac. 
559. 

Mississippi. —  Deviny  v.  Planters'  Oil  Mill, 
(1903)  33  So.  492. 

New  York. —  Page  v.  Naughton,  63  N.  Y. 
App.  Div.  377,  71  N.  Y.  Suppl.  503;  Schott 
V.  Onondaga  County  Sav.  Bank,  49  N.  Y.  App. 
Div.  503,  63  N.  Y.  Suppl.  631;  Byrnes  v. 
Brooklyn  Heights  R.  Co.,  36  N.  Y.  App.  Div. 
355,  55  N.  Y.  Suppl.  269 ;  Rhodes  v.  Lauer, 
32  N.  Y.  App.  Div.  206,  53  N.  Y.  Suppl.  162. 

Rhode  Island. —  Burke  v.  National  India 
Rubber  Co.,  21  R.  I.  446,  44  Atl.  307. 

Texas.^  WeWs  v.  Page,  29  Tex.  Civ.  App. 
489,  68  S.  W.  528. 

Utah. — Anderson  i*.  Daly  Min.  Co.,  16  Utah 
28,  50  Pac.  815. 

Virginia. —  Russell  Creek  Coal  Co.  v.  Wells, 
96  Va.  416,  31  S.  E.  614;  Richmond  Locomo- 
tive Works  V.  Ford,  94  Va.  627,  27  S.  E.  509. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  393. 

Setting  machinery  in  motion. —  An  em- 
ployee injured  while  working  under  or  about 
machinery  by  the  negligence  of  the  engineer 
in  setting  in  motion  the  machinery  cannot 
recover,  the  engineer  being  a  fellow  servant. 
Bergstrom  v.  Staples,  82  Mich.  654,  46  N.  W. 
1035;  Ewan  V,  Lippincott,  47  N.  J.  L.  192, 
54  Am.  Rep.  148 ;  Henshaw  v.  Pond's  Extract 
Co.,  21  N.  Y.  Suppl.  177  iaffirmedin  149  N.  Y. 
582,  43  N.  E.  987].  See  also  Porter  v.  Silver 
Creek,  etc.,  Coal  Co.,  84  Wis.  418,  54  N.  W. 
1019.  But  see  Mullane  v.  Houston,  etc.. 
Ferry  R.  Co.,  21  Misc.  (N.  Y.)  10,  46  N.  Y. 
Suppl.  957  {affirming  20  Misc.  434,  45  N.  Y. 
Suppl.  1039]. 

8.  Geoghegan  v.  Atlas  Steamship  Co.,  3 
Misc.  (N.  Y.)  224,  22  N.  Y.  Suppl.  749  {af- 
firmed in  146  N.  Y.  369,  40  N.  E.  507]  ; 
Wiskie  v.  Montello  Granite  Co.,  Ill  Wis, 
443,  87  N.  W.  461,  87  Am.  St.  Rep.  885; 
The  Victoria,  13  Fed.  43. 

Ventilation. —  Where  the  room  in  which  a 
machine  is  run  is  suitable  for  such  work, 
the  fact  that  the  foreman  in  charge  of  the 
machine  does  not  ventilate  the  room  on  a 
particular  occasion  according  to  the  direc- 
tions of  the  master,  whereby  a  fellow  servant 
is  injured,  does  not  render  the  master  liable^ 
as  in  such  act  the  foreman  is  a  fellow  servant. 
McGuerty  v.  Hale,  161  Mass.  51,  30  N.  E. 
682. 

When  the  danger  arises,  not  from  the  place 
itself,  but  from  the  use  of  it  for  the  work, 
and  no  special  skill  or  experience  beyond  that 
involved  in  doing  the  work  is  required  to 
maintain  the  safety  of  the  place,  the  main- 
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for  work  is  reasonably  safe  tlie  master  is  not  liable  for  the  negligence  of  a 
superior  servant  in  placing  the  injured  servant  at  v^ork  at  a  certain  place  wliicli  is 
dangerous.^ 

(2)  Temporary  Place  or  Place  Prepared  by  Servant,  Where  the  place 
of  work  is  not  permanent,  or  has  not  been  previously  prepared  by  the  master  as 
a  place  for  the  doing  of  the  work,  or  where  the  servant  is  employed  to  make  his 
own  place  to  work  in,  so  that  the  place  is  the  result  of  the  very  work  for  which 
the  servant  is  employed,  or  where  the  place  is  inherently  dangerous  and  neces- 
sarily changes  from  time  to  time  as  the  work  progresses,  the  rule  has  no  applica- 
tion and  the  negligent  employee  is  generally  lield  a  fellow  servant. This  rule 
is  applied  where  the  injury  results  from  the  fall  of  a  defective  staging.^^  So 
where  the  work  consists  in  making  safe  the  place  and  condition  of  which  the 
injured  servant  complains  the  rule  that  the  duty  to  provide  a  safe  place  cannot 
be  delegated  has  no  application.^^  And  the  master  is  not  liable  for  the  negligent 
act  of  a  foreman  or  superintendent  in  making  a  place  safe  for  employees,  where 
such  negligent  act  results  in  direct  injury  to  another  servant  while  the  work  of 
making  the  place  safe  is  in  progress.^^ 


tenance  of  such  safety  is  tlie  duty  of  the 
servant  because  it  is  a  part  of  the  work.  Me- 
Laine  v.  Head,  etc.,  Co.,  71  N.  H.  294,  52 
Atl.  545,  93  Am.  St.  Rep.  522,  58  L.  R.  A. 
462. 

Digging  of  trench. —  If  a  person  employed 
to  dig  a  trench  is  injured  by  the  caving  in  of 
the  sides,  his  employer  is  not  liable  if  he 
furnished  the  materials  for  sheathing  or  shor- 
ing up  the  sides  and  the  materials  were  not 
used  for  that  purpose  by  the  person  employed 
by  him  to  superintend  the  digging  of  the 
trench.  Floyd  v.  Sugden,  134  Mass.  563; 
Curley  v.  Hoff,  62  N.  J.  L.  758,  42  Atl.  731; 
Collins  V.  Crimmins,  11  Misc.  (N.  Y.)  24, 
31  N.  Y.  Suppl.  860;  Dwyer  v.  Hickler,  16 
N.  Y.  Suppl.  814.  Contra,  Van  Steenburgh 
V.  Thornton,  58  N.  J.  L.  160,  33  Atl. 
380. 

For  instance  the  leaving  open  a  dangerous 
place,  such  as  a  hatchway  or  trap-door,  is 
negligence  as  to  details  rather  than  negli- 
gence in  furnishing  a  safe  place  to  work. 
Baron  v.  Detroit,  etc.,  Steam  Nav.  Co.,  91 
Mich.  585,  52  N.  W.  22;  Filbert  i;.  Delaware, 
etc..  Canal  Co.,  121  N.  Y.  207,  23  N.  E.  1104; 
Bateman  v.  New  York  Cent.,  etc.,  R.  Co.,  67 
N.  Y.  App.  Div.  241,  73  N.  Y.  Suppl.  390; 
Karl  V.  Maillard,  3  Bosw.  (N.  Y.)  591;  Mc- 
Coy V.  Empire  Warehouse  Co.,  10  N.  Y. 
Suppl.  99;  Pawling  v.  Hoskins,  132  Pa.  St. 
617,  19  Atl.  301,  19  Am.  St.  Rep.  617;  The 
Louisiana,  74  Fed.  748,  21  C.  C.  A.  60.  Con- 
tra, see  Vandyke  v.  Memphis,  etc..  Packet 
Co.,  71  S.  W.  441,  24  Ky.  L.  Rep.  1283. 

9.  Cullen  f.  Norton,  i26  N.  Y.  1,26  N.  E. 
905. 

10.  Poorman  Silver  Mines  v.  Devling,  34 
Colo.  37,  81  Pac.  252;  Greeley  v.  Foster,  32 
Colo.  292,  75  Pac.  351;  Petaja  v.  Aurora  Iron 
Min.  Co.,  106  Mich.  463,  64  N.  W.  335,  66 
N.  W.  951,  58  Am.  St.  Rep.  505,  32  L.  R.  A. 
435;  Brown  v.  Terry,  67  N.  Y.  App.  Div. 
223,  73  N.  Y.  Suppl.  733;  Warszawski  v. 
MeWilliams,  64  N.  Y.  App.  Div.  63,  71  N.  Y. 
Suppl.  680;  Golden  v.  Sieghardt,  33  N.  Y. 
App.  Div.  161,  53  N.  Y.  Suppl.  460;  O'Con- 
nell  V.  Clark,  22  N.  Y.  App.  Div.  466,  48  N.  Y. 

[IV,  G,  4,  a,  (VII),  (C),  (1)] 


Suppl.  74 ;  Davis  v.  Trade  Dollar  Consol.  Min. 
Co.,  117  Fed.  122,  54  C.  C.  A.  636. 

Limitation  of  rule. —  It  has  been  said, 
however,  that  the  rule  has  no  iron-bound  lim- 
itations as  to  whether  the  place  was  a  tem- 
porary or  permanent  one,  and  it  has  been 
held  that  if  a  master  sends  a  servant  to  work 
in  a  place  of  danger,  however  temporary,  and 
the  danger  arises  from  acts  or  omissions  of 
other  servants  against  which  the  servant  has 
no  means  of  protecting  himself,  it  is  the 
duty  of  the  master  to  provide  such  warnings 
or  to  take  such  other  steps  as  may  be  rea- 
sonably necessary  to  safeguard  the  servant 
so  employed ;  and  if  another  servant  of  higher 
or  lower  degree  is  delegated  by  the  master  to 
attend  to  such  safeguarding  he  is  performing 
the  functions  of  the  master,  and  if  guilty  of 
negligence  the  master  is  responsible.  Crist 
V.  Wichita  Gas,  etc.,  Co.,  72  Kan.  135,  83 
Pac.  199;  Coffeyville  Vitrified  Brick,  etc., 
Co.  V.  Shanks,  69  Kan.  306,  76  Pac.  856. 

Erection  of  building.- — The  obligation  of  a 
master  to  provide  reasonably  safe  places  and 
structures  for  his  servants  to  work  upon 
does  not  impose  upon  him  the  duty,  as  to- 
ward them,  of  keeping  a  building,  which  they 
are  employed  in  erecting,  in  a  safe  condition 
at  every  moment  of  their  work,  so  far  as  its 
safety  depends  upon  the  due  performance  of 
that  work  by  them  and  their  fellows.  Ar- 
mour V.  Hahn,  111  U.  S.  313,  4  S.  Ct.  433, 
28  L.  ed.  440. 

11.  See  infra,  IV,  G,  4,  a,  (vii),  (d),  (3), 
(b). 

12.  Bedford  Belt  R.  Co.  v.  Brown,  142 
Ind.  659,  42  N.  E.  359. 

Removal  of  debris.— =  Thus  the  rule  does 
not  apply  to  the  removal  of  dehris  after  some 
accident  which  has  made  the  place  unsafe  and 
unfit  for  the  use  to  which  it  has  been  devoted, 
and  where  the  very  object  of  the  work  is  to 
clear  away  the  wreckage  and  restore  the 
place  to  a  condition  of  safety  and  usefulness. 
Florence,  etc.,  R.  Co.  v.  Whi'pps,  138  Fed.  13, 
70  C.  C.  A.  443. 

13.  Meeker  r.  C.  R.  Remington,  etc,,  Co., 
53  N.  Y.  App.  Div.  592,  65  N.  Y.  Suppl.  1116. 
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(3)  Application  of  Rule  to  Railroad  Company.  A  railroad  company  must 
furiiisli  its  employees  a  safe  place  to  work,  and  wliere  it  delegates  sucli  duty  the 
servant  to  whom  the  duty  is  delegated  is  a  vice-principal,^^  especially  where  the 
duty  is  imposed  by  statute. This  non-delegable  duty  extends  inter  alia  to  the 
orio-inal  construction  of  the  roadway,^^  and  to  the  furnishing  of  a  safe  track. 
But  where  the  road-bed  is  safe  but  is  rendered  temporarily  unsafe  by  the  act  of  a 
fellow  servant,  the  company  is  not  liable  where  it  had  no  actual  or  constructive 
notice  thereof.^^  Thus  the  duty  of  opening  and  closing  a  railroad  switch  is  not 
one  of  the  personal  duties  of  a  master  but  is  a  duty  of  a  servant  as  a  duty  of 
operation  it  is  not  a  defect  in  the  road-bed  for  which  a  person  thereby  injured 
can  recover  from  the  company,  on  an  allegation  of  failure  to  maintain  its  road-bed 
in  safe  condition.^^  Where  the  duty  of  keeping  the  track  free  from  obstructions 
is  delegated  to  a  servant  he  is  not  a  fellow  servant  of  train  employees  injured  by 
the  former's  negligence.^^    So  the  company  is  ordinarily  liable  for  injuries  to  a 


14.  Philadelphia,  etc.,  R.  Co.  v.  Devers, 
101  Md.  341,  61  All.  418  (watch  box  for 
iiagman)  ;  Wooden  v.  Western  New  York, 
etc.,  R.  Co.,  18  N.  Y.  Suppl.  768  [affirming 
16  N.  Y.  Suppl.  840]  (determination  of  suf- 
ficiency of  appliances  for  holding  train  in  de- 
scending a  grade ) . 

15.  New  York,  etc.,  R.  Co.  v.  Lambright, 
5  Ohio  Cir.  Ct.  433,  3  Ohio  Cir.  Dec.  213. 

16.  Northern  Alabama  R.  Co.  v.  Mansell, 
138  Ala.  548,  36  So.  459  (stock  gaps)  ;  Trask 
V.  California  Southern  R.  Co.,  63  Cal.  96; 
Toledo,  etc.,  R.  Co.  v.  Conroy,  68  111.  560. 

17.  Illinois. —  Rogers  v.  Cleveland,  etc.,  R. 
Co.,  211  111.  126,  71  N.  E.  850,  103  Am.  St. 
Rep.  185. 

Kansas. —  Rouse  v.  Downs,  5  Kan.  App. 
549,  47  Pac.  982,  improper  construction  of 
switch. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r. 
Pointer,  113  Ky.  952,  69  S.  W.  1108,  24  Ky. 
L.  Rep,  772,  construing  law  of  Virginia. 

Missouri. —  Jones  v.  Kansas  City,  etc.,  R. 
Co.,  178  Mo.  528,  77  S.  W.  890,  104  Am.  St. 
Rep.  434. 

yew  Jersey. —  Smith  v.  Erie  R,  Co.,  67 
N.  J.  L.  636,  52  Atl.  634,  59  L.  R.  A.  302. 

North  Carolina. —  Bean  v.  Western  North 
Carolina  R.  Co.,  107  N.  C.  731,  12  S.  E.  600. 

South  Carolina. —  Richey  v.  Southern  R. 
Co.,  69  S.  C.  387,  48  S.  E,  285. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Kirk,  62  Tex. 
227.  See  also  Texas  Pac.  R.  Co.  v.  Johnson, 
76  Tex.  421,  13  S.  W.  463,  18  Am.  St.  Rep. 
60. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,''  §  403. 

Bridges  and  culverts. —  The  company  is 
liable  for  injuries  resulting  from  a  defective 
bridge  over  which  trains  pass,  although  the 
bridge  was  built  under  a  competent  foreman 
and  competent  inspectors  were  afterward 
furnished.  Bowen  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  268,  8  S.  W.  230;  Galveston,  etc., 
R.  Co.  V.  Daniels,  1  Tex.  Civ.  App.  695,  20 
S.  W.  955.  But  see  Warner  v.  Erie  R.  Co., 
39  N.  Y.  468  [reversing  49  Barb.  558].  The 
same  rule  applies  to  culverts.  Davis  v.  Cen- 
tral Vermont  R.  Co.,  55  Vt.  84,  45  Am.  Rep. 
590. 

Defective  fence. —  Where  the  injury  re- 
sulted from  animals  getting  on  the  track 


through  a  defective  fence  the  company  is  lia- 
ble, although  the  defect  was  due  to  the  negli- 
gence of  a  co-servant.  Atchison,  etc.,  R.  Co. 
V.  Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23 
L.  R.  A.  768. 

18.  Loranger  f.  Lake  Shore,  etc.,  R.  Co., 
104  Mich.  80,  62  N.  W.  137. 

19.  California. —  Daves  v.  Southern  Pac. 
Co.,  98  Cal.  19,  32  Pac,  708,  35  Am,  St.  Rep. 
133. 

Colorado. —  Denver,  etc,  R,  Co.  v.  Sipes, 
23  Colo.  226,  47  Pac,  287. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Henry, 
7  111,  App,  322. 

Indiana. —  Slattery  v.  Toledo,  etc,  R,  Co,^ 
23  Ind,  81, 

Massachusetts. —  Walker  v.  Boston,  etc.,  R.. 
Co.,  128  Mass.  8. 

Minnesota. —  Roberts  v.  Chicago,  etc.,  R,. 
Co.,  33  Minn.  218,  22  N.  W.  389. 

Neio  York. —  Harvey  v.  New  York  Cent., 
etc.,  R.  Co.,  88  N.  Y.  481;  Davis  v.  Staten 
Island  Rapid  Transit  R.  Co.,  1  N.  Y.  App. 
Div.  178,  37  N.  Y.  Suppl.  157. 

Oregon. —  Miller  v.  Southern  Pac.  Co.,  20 
Oreg.  285,  26  Pac.  70. 

United  States. —  Mase  v.  Northern  Pac.  R, 
Co.,  165  U.  S.  363,  17  S.  Ct.  345,  41  L.  ed. 
746  [reversing  63  Fed.  114,  11  C.  C.  A,  63 
(affirming  57  Fed.  283)];  St.  Louis,  etc,. 
R.  Co.  V.  Needham,  63  Fed.  107,  11  C.  C.  A. 
56,  25  L.  R.  A.  833;  Naylor  r.  New  York 
Cent.,  etc.,  R.  Co.,  33  Fed.  801. 

See  34  Cent,  Dig.  tit,  "  Master  and 
Servant,"  §  400  et  seq. 

Contra,  see  St.  Louis  Southwestern  R.  Co. 
r.  Kelton,  28  Tex.  Civ.  App.  137,  66  S.  W. 
887;  International,  etc.,  R.  Co.  v.  Johnson, 
23  Tex.  Civ.  App.  160,  55  S.  W.  772. 

20.  Pleasants  v.  Raleigh,  etc,  R.  Co.,  121 
N.  C.  492,  28  S.  E.  207,  61  Am.  St.  Rep.  674. 
And  see  cases  cited  in  preceding  note. 

21.  Bean  v.  Western  North  Carolina  R. 
Co.,  107  N.  C.  731,  12  S,  E.  600;  Baltimore, 
etc.,  R.  Co.  V.  McKenzie,  81  Va.  71,  But  see 
Kentucky  Cent,  R.  Co.  v.  Rvle,  18  S.  W.  938, 
13  Ky.  L.  Rep.  862. 

Section  foremen  are  vice-principals  when 
engaged  in  the  performance  of  a  duty  the 
master  owes  to  its  servants  traveling  over  its 
road-bed  on  trains,  as  where  it  is  their  duty 
to  keep  the  track  clear  from  obstrvictions.. 

[IV,  G,  4,  a,  (vii),  (c),  (3)] 
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servant  on  trains  caused  by  obstructions  near  the  track,  although  the  obstructions 
were  put  or  left  there  by  other  servants  of  the  company although  the  rule  seems 
to  be  otherwise  where  the  obstruction  is  merely  temporary .^^  On  the  other  hand, 
where  the  servant  of  a  railroad  company,  such  as  a  car  repairer  or  the  like,  is 
injured  while  at  work  under  or  between  an  engine  or  cars  by  the  starting  of  the 
engine  or  an  engine  backing  into  the  car,  the  negligent  servant  is  usually  consid- 
ered a  fellow  servant,^^  except  in  those  states  where  the  superior  servant  rule  is 
followed  and  the  repairer  or  inspector  was  working  under  the  engine  or  Car 
pursuant  to  the  orders  of  the  negligent  superior  servant.^^ 

(d)  Safe  Tools,  Machinery,  and  Appliances — (1)  In  General.  The  duty 
to  furnish  safe  tools,  machinery,  and  other  appliances  is  closely  allied  to  the  duty 
to  furnish  a  safe  place  to  work,  and  is  governed  by  the  same  rules.^^  A  servant 
to  whom  such  duty  is  intrusted  is  a  vice-principal,  and  for  his  omission  or  negli- 
gence in  regard  thereto  the  master  is  liable.^^    There  are,  however,  many  matters 


Fisher  v.  Oregon  Short  Line,  etc.,  R.  Co.,  22 
Greg.  533,  30  Pac.  425,  16  L.  R.  A.  519; 
Wellman  v.  Oregon  Short-Line,  etc.,  R.  Co., 
21  Oreg.  530,  28  Pac.  625;  Hulehan  v.  Green 
Bay,  etc.,  R.  Co.,  68  Wis.  520,  32  N.  W.  529. 

22.  Holden  v.  Fitchburg  R.  Co.,  129  Mass. 
268,  37  Am.  Rep.  343;  Southern  Pac.  R.  Co. 
'V.  Markey,  (Tex.  1892)  19  S.  W.  392.  But 
;see  New  York,  etc.,  R.  Co.  v.  Bell,  112  Pa. 
St.  400,  4  Atl.  50;  Gates  v.  Chicago,  etc., 
R.  Co.,  4  S.  D.  433,  57  N.  W.  200. 

Mail-catcher. — The  negligence  of  employees 
of  a  railroad  company,  charged  with  the 
duty  of  keeping  obstructions  from  the  track, 
in  failing  to  see  that  a  mail-catcher  was 
placed  a  safe  and  proper  distance  from  the 
track,  was  the  negligence  of  the  railroad 
company,  and  not  of  fellow  servants,  and  the 
company  was  liable  for  injuries  to  a  fireman 
caused  thereby.  Chicago,  etc.,  R.  Co.  v.  Greg- 
ory, 58  111.  272. 

23.  Schaub  v.  Hannibal,  etc.,  R.  Co.,  106 
Mo.  74,  16  S.  W.  924;  Jackson  v.  Missouri 
Pac.  R.  Co.,  (Mo.  1890)  14  S.  W.  54. 

24.  Florida. —  South  Florida  R.  Co.  v. 
Weese,  32  Fla.  212,  13  So.  436. 

Illinois. —  Valtez  v.  Ohio,  etc.,  R.  Co.,  85 
111.  500. 

Maryland. —  State  v.  South  Baltimore  Car 
Works,  99  Md.  461,  58  Atl.  447. 

ISlew  York. —  Corcoran  v.  Delaware,  etc.,  R. 
Co.,  126  N.  Y.  673,  27  N.  E.  1022;  Besel  v. 
New  York  Cent.,  etc.,  R.  Co.,  70  N.  Y.  171 ; 
Van  Sickle  v.  Atlantic  Ave.  R.  Co.,  12  Misc. 
217,  33  N.  Y.  Suppl.  265. 

'North  Carolina. —  Kirk  v.  Atlanta,  etc.,  R. 
Co.,  94  K  C.  625,  55  Am.  Rep.  621. 

Ohio. —  Pennsylvania  R.  Co.  v.  Fox,  10 
Ohio  Cir.  Ct.  72,  4  Ohio  Cir.  Dec.  19. 

Pennsylvania. — Fullmer  v.  New  York  Cent., 
etc.,  R.  Co.,  208  Pa.  St.  598,  57'Atl.  1062. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Campbell, 
(Civ.  App.  1894)  39  S.  W.  1104;  San  An- 
tonio, etc.,  R.  Co.  V.  Reynolds,  (Civ.  App. 
1895)  30  S.  W.  846;  Texas,  etc.,  R.  Co.  v. 
Cumpston,  4  Tex.  Civ.  App.  25,  23  S.  W.  47. 

Wisconsin. —  Smith  v.  Chicago,  etc.,  R.  Co., 
91  Wis.  503,  65  N.  W.  183. 

But  see  Nail  v.  Louisville,  etc.,  R.  Co., 
129  Ind.  260,  28  N.  E.  183,  611;  Louisville, 
etc.,  R.  Co.  V.  Banning,  131  Ind.  528,  31 
N.  E.  187,  31  Am.  St.  Rep.  443;  Mullin  v. 
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Northern  Pac.  R.  Co.,  38  Wash.  550,  80  Pac. 
814. 

25.  Arkansas. —  See  St.  Louis,  etc.,  R.  Co. 
V.  Triplett,  54  Ark.  289,  15  S.  W.  831,  16 
S.  W.  266,  11  L.  R.  A.  773. 

Kansas. —  Hannibal,  etc.,  R.  Co.  v.  Fox,  31 
Kan.  586,  3  Pac.  320. 

Kentucky. —  Ritt  v.  Louisville,  etc.,  R.  Co., 
4  S.  W.  796,  9  Ky.  L.  Rep.  307. 

Missouri. —  Dayharsh  v.  Hannibal,  etc.,  R. 
Co.,  103  Mo.  570,  15  S.  W.  554,  23  Am.  St. 
Rep.  900;  Moore  v.  Wabash,  etc.,  R.  Co., 
85  Mo.  588. 

Texas.—  See  Wall  v.  Texas,  etc.,  R.  Co.,  2 
Tex.  Unrep.  Cas.  432. 

Washington. —  Goe  v.  Northern  Pac.  R.  Co., 
30  Wash."  654,  71  Pac.  182. 

26.  See  supra,  IV,  G,  4,  a,  (vii),  (c). 

27.  California. —  Wall  v.  Marshutz,  138 
Cal.  522,  71  Pac.  692;  Higgins  v.  Williams, 
114  Cal.  176,  45  Pac.  1041;  Nixon  v.  Selby 
Smelting,  etc.,  Co.,  102  Cal.  458,  36  Pac. 
803;  Sanborn  v.  Madera  Flume,  etc.,  Co., 
70  Cal.  261,  11  Pac.  710. 

Connecticut. —  Wilson  v.  Willimantic  Linen 
Co.,  50  Conn.  433,  47  Am.  Rep.  653. 

Delaware. —  Foster  v.  Pusey,  8  Houst.  168, 
14  Atl.  545. 

District  of  Columbia. —  Butler  v.  Frazee, 
25  App.  Cas.  392. 

Illinois.— Frost  Mfg.  Co.  v.  Smith,  98  111. 
App.  308  [affirmed  in  197  111.  253,  64  N.  E. 
305]. 

Indiana. —  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181. 

Kansas. —  Kelley  v.  Ryus,  48  Kan.  120,  29 
Pac.  144;  Atchison,  etc.,  R.  Co.  v.  McKee, 
37  Kan.  592,  15  Pac.  484. 

Maine. —  Small  v.  Allington,  etc.,  Mfg.  Co., 
94  Me.  551,  48  Atl.  177;  Donnelly  v.  Booth 
Bros.,  etc.,  Granite  Co.,  90  Me.  110,  37  Atl. 
874. 

Massachusetts. —  Chisholm  v.  New  Eng- 
land Tel.,  etc.,  Co.,  185  Mass.  82,  69  N.  E. 
1042;  Myers  v.  Hudson  Iron  Co.,  150  Mass. 
125,  22  N.  E.  631,  15  Am,  St.  Rep.  176; 
Moynihan  v.  Hills  Co.,  146  Mass.  586,  16 
N.  E.  574,  4  Am.  St.  Rep.  348;  Rice  v.  King 
Phillip  Mills,  144  Mass.  229,  11  N.  E.  101, 
59  Am.  Rep.  80. 

Michigan. —  Geller  v.  Briscoe  Mfg.  Co.,  136 
Mich.  330,  99  N.  W.  281;  Brown  v.  Gilchrist, 
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of  detail  in  the  management  of  safe  and  adequate  macliinery  and  appliances 
which  must  be  intrusted  to  the  operatives,  and  as  to  which  the  master  owes  no 
duty  except  the  employment  of  competent  workmen.^  The  line  of  division 
between  the  duty  of  the  master  to  furnish  and  maintain  safe  and  adequate 
machinery  and  appliances,  and  that  of  the  operative  to  manage  and  handle  it  with 
prudence  and  care  is  difficult  to  define  by  any  general  description.^^  It  is  held 
that  where  the  master  has  furnished  safe  appliances,  and  the  negligence  consists 
in  their  use,^*^  or  in  the  failure  to  use  them  at  all,  or  the  use  of  improper  instead 


so  Mich.  56,  45  N.  W.  82,  20  Am.  St.  Rep. 
496. 

Minnesota. —  Swanson  v.  Oakes,  93  Minn. 
404,  101  N.  W.  949;  Kelly  v.  Erie  Tel.,  etc., 
Co.,  34  Minn.  321,  25  N.  W.  706. 

Missouri. —  Harper  v.  Indianapolis,  etc.,  R. 
Co.,  47  Mo.  567,  4  Am.  Rep.  353;  Higgins 
V.  Missouri  Pac.  R.  Co.,  43  Mo.  App.  547 ; 
Jones  V.  St.  Louis,  etc..  Packet  Co.,  43  Mo. 
App.  398;  Banks  v.  Wabash  Western  R.  Co., 
40  Mo.  App.  458;  Dutzi  v.  Geisel,  23  Mo. 
App.  676. 

New  York. —  Benzing  v.  Steinway,  101 
N.  Y.  547,  5  N.  E.  449;  Probst  v.  Delamater, 
100  N.  Y.  266,  3  N.  E.  184;  Hazzard  v. 
State,  108  N.  Y.  App.  Div.  119,  95  N.  Y. 
Suppl.  1103;  Sarno  v.  Atlantic  Stevedoring 
Co.,  66  N.  Y.  App.  Div.  611,  74  N.  Y.  Suppl. 
578;  Bernardi  v.  New  York  Cent.,  etc.,  Co., 
78  Hun  454,  29  N.  Y.  Suppl.  230;  Kimmer 
V.  Weber,  76  Hun  482,  27  N.  Y.  Suppl.  1093; 
Kain  v.  Smith,  25  Hun  146  [affirmed  in  89 
N.  Y.  375]  ;  Rvan  v.  Miller,  12  Daly  77 
[affirmed  in  99  'N.  Y.  665]  ;  Myles  v.  New 
York,  etc.,  R.  Co.,  6  N.  Y.  St.  24. 

North  Carolina. —  Orr  v.  Southern  Bell 
Tel.,  etc.,  Co.,  132  N.  C.  691,  44  S.  E.  401. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Cor- 
coran, 14  Ohio  Cir.  Ct.  377,  6  Ohio  Cir.  Dec. 
773. 

Oklahoma. —  Neeley  v.  Southwestern  Cot- 
ton Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537, 
64  L.  R.  A.  145. 

Pennsylvania. —  Butterman  i\  McClintic- 
Marshall  Constr.  Co.,  206  Pa.  St.  82,  55  Atl. 
839. 

Rhode  Island. —  Crandall  v.  Stafford  Mfg. 
Co.,  24  R.  I.  555,  54  Atl.  52. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Sullivan, 
2  Tex.  LTnrep.  Cas.  315;  Terrell  Compress 
Co.  V.  Arrington,  (Civ.  App.  1898)  48  S.  W. 
59. 

Washington. —  Bailev  i\  Cascade  Timber 
Co.,  35  Wash.  295,  77  Pac.  377;  Ogle  v. 
Jones,  16  Wash.  319,  47  Pac.  747.  See  also 
Bailey  v.  Cascade  Timber  Co.,  32  Wash.  319, 
73  Pac.  385. 

United  States. —  Gardner  v.  Michigan  Cent. 
R.  Co.,  150  U.  S.  349,  14  S.  Ct.  140,  37  L. 
ed.  1107;  Cleveland,  etc.,  R.  Co.  v.  Brown, 
73  Fed.  970,  20  C.  C.  A.  147;  Northern  Pac. 
R.  Co.  V.  Charless,  51  Fed.  562,  2  C.  C.  A. 
380;  Telander  v.  Sunlin,  44  Fed.  564;  Lund 
1-.  Hersey  Lumber  Co.,  41  Fed.  202;  The 
Noddleburn,  28  Fed.  855  [affirmed  in  30  Fed. 
142]  ;  Gilmore  v.  Northern  Pac.  R.  Co.,  18 
Fed.  866,  9  Sawy.  558. 

Canada. —  Canada  Woolen  Mills  v.  Trap- 
lin,  35  Can.  Sup.  Ct.  424;  Fairweather  v. 
Owen  Sound  Stone  Quarry  Co.,  26  Ont.  604. 


See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  392. 

Servant  informing  foreman  that  tools  are 
unsafe. —  When  a  servant  has  informed  his 
foreman  and  superintendent  that  his  tools 
are  unsafe,  it  is  their  duty  to  furnish  rea- 
sonably safe  tools,  and  in  so  doing  they  are 
not  his  fellow  servants,  but  the  master's 
representatives.  Lehigh  Valley  Coal  Co.  v. 
Warrek,  84  Fed.  866,  28  C.  C.  A.  540. 

Ownership  of  appliance. —  The  employer  is 
none  the  less  liable  for  the  negligence  of  a 
foreman  and  manager  to  whom  he  had  in- 
trusted the  construction  of  a  sewer,  in  set- 
ting up  and  putting  to  work  a  steam  shovel 
in  an  unsafe  condition,  because  the  employer 
did  not  own  the  shovel,  and  did  not  know 
that  the  manager  had  hired  it  and  put  it  to 
work.  Higgins  v.  Williams,  114  Cal.  176,  45 
Pac.  1041. 

28.  California. —  Helling  v.  Schindler,  145 
Cal.  303,  78  Pac.  710;  Burns  v.  Sennett,  99 
Cal.  363,  33  Pac.  916. 

Indiana. —  Bedford  Belt  R.  Co.  v.  Brown, 
142  Ind.  659,  42  N.  E.  359. 

Maine. —  Stewart  v.  International  Paper 
Co.,  96  Me.  30,  51  Atl.  237. 

New  York. —  Cregan  v.  Marston,  126  N.  Y. 
568,  27  N.  E.  952,  22  Am.  St.  Rep.  854 
[reversing  10  N.  Y.  Suppl.  681]  (defective 
rope)  ;  Conway  v.  New  York  Cent.,  etc.,  R. 
Co.,  13  Misc.  53,  34  N.  Y.  Suppl.  113  (de- 
fective rope) . 

Pennsylvania. —  Honor  v.  Albrighton,  93 
Pa.  St.  475. 

Wisconsin. —  Mathews  v.  Case,  61  Wis.  491, 
21  N.  W.  513,  50  Am.  Rep.  151. 

United  States. —  Briody  v.  The  Persian 
Monarch,  55  Fed.  333,  5  C.  C.  A.  117  [re- 
versing 49  Fed.  669] ;  Miles  v.  The  Servia, 
44  Fed.  943;  The  A.  Heaton,  43  Fed.  592. 
But  see  Lund  v.  Hersey  Lumber  Co.,  41  Fed. 
202,  holding  that  the  master  is  liable  for 
the  negligence  of  his  foreman,  ordered  to  re- 
move a  barge  from  the  water  without  direc- 
tions as  to  means,  in  selecting  unsafe  ropes, 
by  the  breaking  of  which  a  laborer  is  in- 
jured. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  392  et  seq. 

29.  Helling  v.  Schindler,  145  Cal.  303,  78 
Pac.  710. 

30.  Connecticut. —  Leonard  f.  Mallory,  75 
Conn.  433,  53  Atl.  778;  Kelly  v.  New  Haven 
Steamboat  Co.,  74  Conn.  343,  50  Atl.  871; 
92  Am.  St.  Rep.  220, 

Indiana. —  Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  689,  68  N.  E.  262,  63  L.  R.  A. 
460;  Justice  v.  Pennsylvania  Co.,  130  Ind. 
321,  30  N.  E.  303;   Clark  County  Cement 

[IV,  G,  4.  a,  (VII),  (d),  (1)] 


1328    [26  Cyc] 


MASTER  AND  SERVANT 


of  proper  appliances  fiirnislied,  or  tlio  use  of  defective  appliances  where  other 
safe  a|)pliances  of  the  same  kind  had  been  furnished,^^  the  negligence  relates  to  a 


Co.  V.  Wright,  16  Ind.  App.  630,  45  N.  E. 
817. 

Iowa. —  Neilson  v.  Gilbert,  69  Iowa  691,  23 
N.  W.  666. 

Massachusetts. —  Gilmore  v.  Mittineague 
Paper  Co.,  169  Mass.  471,  48  N.  E.  623; 
O'Keefe  v.  Brownell,  156  Mass.  131,  30  N.  E. 
479;  McGinty  v.  Athol  Reservoir  Co.,  155 
Mass.  183,  29  N.  E.  510;  Kelley  v.  Boston 
Lead  Co.,  128  Mass.  456. 

Michigan. —  Henry  v.  Ann  Arbor  Co., 
140  Mich.  446,  103  N.  W.  846;  Frazee  v. 
Stott,  120  Mich.  624,  79  N.  W.  896;  Alford 
V.  Metcalf,  74  Mich.  369,  42  N.  W.  52. 

Minnesota. —  Jemming  v.  Great  Northern 
R.  Co.,  96  Minn.  302,  104  N.  W.  1079,  1 
L.  R.  A.  K  S.  696. 

Mississippi. —  Illinois  Cent.  R.  Co.  v. 
Bishop,  76  Miss.  758,  25  So.  867. 

Neiu  Hampshire. —  Galvin  v.  Pierce,  72 
N.  H.  79,  54  Atl.  1014;  Nash  v.  Nashua  Iron, 
etc.,  Co.,  62  N.  H.  406. 

"New  Jersey. —  McLaughlin  v.  Camden  Iron 
Works,  60  N.  J.  L.  557,  38  Atl.  677;  Collyer 
V.  Pennsylvania  R.  Co.,  49  N.  J.  L.  59,  6 
Atl.  437. 

'NeiD  York. —  Stringham  v.  Hilton,  111 
N.  Y.  188,  18  N.  E.  870,  1  L.  R.  A.  483; 
Neubauer  v.  New  York,  etc.,  R.  Co.,  101  N.  Y. 
607,  4  N.  E.  125;  McManus  r.  St.  Regis 
Paper  Co.,  107  N.  Y.  App.  Div.  29,  94  N.  Y. 
Suppl.  932;  Dooling  v.  Deutscher  Verein,  97 
N.  Y.  App.  Div.  39,  89  N.  Y.  Suppl.  580; 
Randall  v.  Holbrook,  etc..  Contracting  Co., 
95  N.  Y.  App.  Div.  336,  88  N.  Y.  Suppl. 
681;  Klos  V.  Hudson  River  Ore,  etc.,  Co.,  77 
N.  Y.  App.  Div.  566,  79  N.  Y.  Suppl.  156; 
Hall  V.  U.  S.  Canning  Co.,  76  N.  Y.  App.  Div. 
475,  78  N.  Y.  Suppl.  617;  O'Connor  v.  Hall, 
52  N.  Y.  App.  Div.  428,  65  N.  Y.  Suppl.  136; 
Kennedy  v.  Allentown  Foundry,  etc..  Works, 
49  N.  Y.  App.  Div.  78,  63  N.  Y.  Suppl.  195; 
Olsen  V.  Starin,  43  N.  Y.  App.  Div.  422,  60 
N.  Y.  Suppl.  134;  Denenfeld  v.  Baumann,  40 
N.  Y.  App.  Div.  502,  58  N.  Y.  Suppl.  110; 
Crowell  V.  Thomas,  18  N.  Y.  App.  Div.  520, 
46  N.  Y.  Suppl.  137;  Marvin  v.  Muller,  25 
Hun  163;  Kenny  v.  Cunard  Steamship  Co., 
52  N.  Y.  Super.  Ct.  434;  Ludlow  v.  Groton 
Bridge  Co.,  16  Misc.  222,  37  N.  Y.  Suppl. 
595;  Kennedy  v.  Jackson  Agricultural  Iron 
Works,  12  Misc.  336,  33  N.  Y.  Suppl.  630; 
Beyer  v.  Victor,  2  Misc.  496,  22  N.  Y.  Suppl. 
392;  McCampbell  v.  Cunard  Steamship  Co., 
13  N.  Y.  Suppl.  288;  Slatterly  v.  New  York, 
etc.,  R.  Co.,  4  N.  Y.  Suppl.  910.  But  see 
Courtney  v.  Cornell,  49  N.  Y.  Super.  CL.  286. 

Pennsylvania. —  Barlow  v.  Standard  Steel 
Casting  Co.,  154  Pa.  St.  130,  26  Atl.  12; 
Brown  v.  Minneapolis,  etc.,  R.  Co.,  2  Del.  Co. 
155.  See  also  O'Neal  v.  Clydesdale  Stone  Co., 
207  Pa.  St.  378,  56  Atl.  929. 

Rhode  Island. —  Frawley  v.  Sheldon,  20 
R.  I.  258,  38  Atl.  370;  Hanna  v.  Granger, 
18  R.  I.  507,  28  Atl.  659. 

Wisconsin. — Prybilski  v/.  Northwestern  Coal 
R.  Co.,  98  Wis.  413,  74  N.  W.  117;  Steinke 
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V.  Diamond  Match  Co.,  87  Wis.  477,  58  N.  W. 
842;  Peschel  v.  Chicago,  etc.,  R.  Co.,  62  Wis. 
338,  21  N.  W.  269. 

United  States. —  Anderson  v.  The  Ravens- 
dale,  63  Fed.  624. 

Canada. —  Canada  Woolen  Mills  v.  Traplin, 
35  Can.  Sup.  Ct.  424. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  392  et  seq. 

Sending  street  car  marked  as  defective. — 
Where  a  street  car  was  found  defective  and 
marked  for  repairs  by  the  proper  inspector, 
the  company  is  not  liable  to  a  conductor  for 
injuries  resulting  from  the  car  starter  ignor- 
ing the  mark  for  repairs  and  sending  the 
car  out  for  service,  such  act  being  the  negli- 
gence of  a  fellow  servant.  Shaw  v.  Man- 
chester St.  R.  Co.,  73  N.  H.  65,  58  Atl.  1073. 

31.  Illinois. —  Chicago,  etc.,  R.  Co.  v. 
Scheuring,  4  111.  App.  533;  Harms  v.  Sulli- 
van, 1  111.  App,  251. 

Maine. —  Amburg  v.  International  Paper 
Co.,  97  Me.  327,  54  Atl.  765. 

Massachusetts. —  Wolfe  v.  New  Bedford 
Cordage  Co.,  189  Mass.  591,  76  N.  E.  222; 
Gauges  v.  Fitchburg  R.  Co.,  185  Mass.  76, 
69  N.  E.  1063;  Meehan  v.  Speirs  Mfg.  Co., 
172  Mass.  375,  52  N.  E.  518;  Daley  v.  Bos- 
ton, etc.,  R.  Co.,  147  Mass.  101,  16  N.  E. 
690. 

Michigan. —  Randa  v.  Detroit  Screw  Works, 
134  Mich.  343,  96  N.  W.  454;  Flaws  v.  West 
Bay  City  Shipbuilding  Co.,  132  Mich.  169, 
92  N.  W.  1099;  Kehoe  v.  Allen,  92  Mich. 
464,  52  N.  W.  740,  31  Am.  St.  Rep.  608. 
But  see  Thomas  v.  Ann  Arbor  R.  Co.,  114 
Mich.  59,  72  N.  W.  40. 

Minnesota. —  Ling  v.  St.  Paul,  etc.,  R.  Co., 
50  Minn.  160,  52  N.  W.  378;  Hefferen  v. 
Northern  Pac.  R.  Co.,  45  Minn.  471,  48  N.  W. 
1526.  See  also  Bell  v.  Lang,  83  Minn.  228, 
86  N.  W.  95. 

Missouri. —  Moran  v.  Brown,  27  Mo.  App. 
487. 

New  Jersey. —  Sofield  v.  Guggenheim  Smelt- 
ing Co.,  64  N.  J.  L.  605,  46  Atl.  711,  50 
L.  R.  A.  417. 

New  York. —  Neubauer  v.  New  York,  etc., 
R.  Co.,  101  N.  Y.  607,  4  N.  E.  125;  Ivers 
V.  Minnesota  Dock  Co.,  84  N.  Y.  App.  Div. 
27,  82  N.  Y.  Suppl.  193;  Byrne  v.  Eastmans 
Co.,  27  N.  Y.  App.  Div.  270,  50  N.  Y.  Suppl. 
457;  Ludlow  v.  Groton  Bridge,  etc.,  Co.,  11 
N.  Y.  App.  Div.  452,  42  N.  Y.  Suppl.  343; 
Jenkinson  v.  Carlin,  10  Misc.  22,  30  N.  Y. 
Suppl.  530.  But  see  Vogel  v.  American  Bridge 
Co.,  88  N.  Y.  App.  Div.  68,  84  N.  Y.  Suppl. 
799,  holding  that  the  master  is  liable  where 
the  employee  making  the  selection  is  the  gen- 
eral manager  of  the  work. 

Pennsylvania. —  Prescott  v.  Ball  Engine  Co., 
176  Pa.  St.  459,  35  Atl.  224,  53  Am.  St.  Rep. 
683. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  392  et  seq. 

Duty  to  supervise. —  Where  the  master 
furnishes  proper  and  safe  appliances  it  is 
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detail  of  the  work  and  the  master  is  not  liable  on  the  theory  of  inability  to 
delegate  a  personal  duty. 

(2)  Appliances  Furnished  by  Servant.  Where  a  servant  is  authorized  or 
required  by  the  employment  to  himself  furnish  his  own  appliances  for  the  work, 
the  master  is  not  liable  where  a  fellow  servant  is  injm-ed  because  of  defects 
therein. A  fortiori  where  machinery  is  furnished  by  a  fellow  servant  against 
the  master's  orders  the  master  is  not  liable.^^ 

(3)  Appliances  Constructed  as  Part  of  Work  —  (a)  In  General.  The  rule 
as  to  the  non-delegable  duty  to  furnish  a  safe  place  and  appliances  is  subject  to  the 
exception  that  where  the  master  undertakes  merely  to  furnish  the  materials 
needed  for  the  construction  of  some  appliance  which  is  to  be  constructed  by  the 
workmen  themselves  as  incident  to  the  main  work,  the  master's  duty  is  performed 
if  he  furnishes  suitable  material  and  competent  workmen,  and  the  negligence  of 
a  co-servant  who  constructs  the  appliance  by  which  the  employee  is  injured  is 
that  of  a  fellow  servant  for  which  the  master  is  not  liable.^'^  In  other  words,  if 
the  preparation  of  the  appliance  is  a  part  of  the  work  which  the  servant  is 
required  to  perform,  the  master  is  not  liable  for  any  defect  in  its  preparation 
owing  to  the  negligence  of  another  servant.^^  And  the  fact  that  an  injured  serv- 
ant did  not  become  an  employee  until  after  the  negligent  act  complained  of  does 
not  alter  the  relation  of  fellow  servants.^^ 

(b)  Scaffolds,  Platforms,  and  Runways.  As  illustrating  the  rule  just  stated,  it 
is  held  that  where  a  master  furnishes  proper  materials  for  a  scaffold,  platform, 
runway,  or  the  like,  and  it  is  constructed  by  co-servants  of  one  injured  because 
of  a  defect  therein,  as  a  part  of  the  work  which  they  are  employed  to  do,  the 
master  is  ordinarily  not  liable,^*  except  where  the  duty  to  furnish  safe  and  suitable 


not  his  duty  to  see  that  they  are  used.  Such 
duty  is  a  delegable  duty,  so  that  negligence 
in  relation  thereto  relates  to  a  detail  of  the 
work  for  which  the  master  is  not  liable.  Kelly 
X).  New  Haven  Steamboat  Co.,  74  Conn.  343, 
50  Atl.  871,  92  Am.  St.  Rep.  220. 

Failure  to  light  lamps. —  Where  lamps  were 
provided  by  the  master  the  negligence  of  a 
foreman  in  failing  to  light  them  whereby  a 
servant  was  injured  Is  the  negligence  of  a 
fellow  servant.  Foster  f.  International 
Paper  Co.,  183  N.  Y.  45,  75  N.  E.  933 ;  Madi- 
gan  V.  Oceanic  Steam  Nav.  Co.,  178  N.  Y.. 
242,  70  N,  E.  785,  102  Am.  St.  Rep.  495 
[reversing  82  N.  Y.  App.  Div.  206,  81  N.  Y. 
Suppl.  705]. 

32.  Harkins  v.  Standard  Sugar  Refinery, 
122  Mass.  400. 

33.  Callaway  v.  Allen,  64  Fed.  297,  12 
C.  C.  A.  114. 

34.  Leishman  v.  Union  Iron  Works,  148 
Cal.  274,  83  Pac.  30,  3  L.  R.  A.  N.  S.  500, 
Burns  v.  Sennett,  99  Cal.  363,  33  Pac.  916; 
Kiffin  V.  W^endt,  39  N.  Y.  App.  Div.  229,  57 
N.  Y.  Suppl.  109;  Buck  v.  New  Jersey  Zine 
Co.,  204  Pa.  St.  132,  53  Atl.  740,  60  L.  R.  A. 
453;  Phoenix  Bridge  Co.  v.  Castleberry,  131 
Fed.  175,  65  C.  C.  A.  481;  Ryan  v.  Smith, 
85  Fed.  758,  29  C.  C.  A.  427. 

35.  Leishman  v.  Union  Iron  Works,  148 
Cal.  274,  83  Pac.  30,  3  L.  R.  A.  N.  S.  500; 
Callan  v.  Bull,  113  Cal.  593,  45  Pac.  1017; 
Southern  Indiana  R.  Co.  v.  Harrell,  161  Ind. 
689,  68  N.  E.  262,  63  L.  R.  A.  460;  Gittens 
V.  William  Porten  Co.,  90  Minn.  512,  97 
N.  W.  378;  Fraser  v.  Red  River  Lumber  Co., 
45  Minn.  235,  47  N.  W.  785;   Enright  v. 
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Oliver,  69  N.  J.  L.  357,  55  Atl.  277.  101 
Am.  St.  Rep.  710. 

36.  Olsen  v.  Nixon,  61  N,  J.  L.  671,  40 
Atl.  694;  Hogan  v.  Smith,  125  N.  Y.  774, 
26  N.  E.  742;  Lambert  v.  Missisquoi  Pulp 
Co.,  72  Vt.  278,  47  Atl.  1085.  See  also  Beal 
V.  Bryant,  99  Me.  112,  58  Atl.  428;  O'Connor 
V.  Rich,  164  Mass.  560,  42  N.  E.  Ill,  49 
Am.  St.  Rep.  483;  Butler  i:  Townsend,  126 
N.  Y.  105,  26  N.  E.  1017. 

37.  Colorado. —  McKean  Colorado  Fuel, 
etc.,  Co.,  18  Colo.  App.  285,  71  Pac.  425. 

7oica.— Benn  v.  Null,  65  Iowa  407,  21  N.  W. 
700. 

Kansas. —  Kelly  v.  Detroit  Bridge  Works, 
17  Kan.  558. 

J/aine.— McCarthy  v.  Claflin,  99  Me.  290, 
59  Atl.  293. 

Massachusetts. —  Kennedy  v.  Spring,  160 
Mass.  203,  35  N.  E.  779;  O'Connor  v.  Neal, 
153  Mass.  281,  26  N.  E.  857 ;  Hoppin  v.  Wor- 
cester, 140  Mass.  222,  2  N.  E.  779;  Kelley  v. 
Norcross,  121  Mass.  508. 

Michigan. —  Beesley  v.  Wheeler,  103  Mich. 
196,  61  N.  W.  658,  27  L.  R.  A.  266;  Dewey 
V.  Parke,  76  Mich.  631,  43  N.  W.  644. 

Minnesota. —  Marsh  v.  Herman,  47  Minn. 
537,  50  N.  W.  611;  Fraser  v.  Red  River  Lum- 
ber Co.,  45  Minn.  235,  47  N.  W.  785;  Lind- 
vall  V.  Woods,  41  Minn.  212,  42  N.  W.  1020, 
4  L.  R.  A.  793. 

New  Jersey. —  Pfeiffer  v.  Dialogue,  64 
N.  J.  L.  707,  46  Atl.  772;  Olsen  v.  Nixon,  61 
N.  J.  L.  671,  40  Atl.  694;  Maher  v.  McGrath,. 
58  N.  J.  L.  469,  33  Atl.  945. 

New  York. —  Butler  v.  Townsend,  126  N.  Y. 
105,  26  N.  E.  1017  [reversing  10  N.  Y.  Suppl. 
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scaffolding  and  like  a^Dpliances  is  imposed  by  statute,  in  wliicli  case  the  master  is 
liable.^^  On  the  other  hand  it  is  generally  held  that  where  the  appliance  is  fur- 
nished by  the  master  as  a  completed  instrumentality  for  the  use  of  the  employees 
who  are  to  work  thereon,  the  fellow  servant  rule  is  not  applicable.^^  Of  course 
the  master  is  liable  for  the  furnishing  of  improper  or  defective  materials  to  be 
used  in  constructing  the  scaffold,  and  where  the  duty  to  furnish  the  materials  is 


809];  Hogan  v.  Smith,  125  N.  Y.  774,  26 
N.  E.  742  [reversing  9  N.  Y.  Suppl.  881]  ; 
Judson  V.  Olean,  IIG  N.  Y.  655,  22  N.  E. 
555 ;  Vincent  v.  Mauterstock,  30  N.  Y.  App. 
Div.  308,  51  N.  Y.  Suppl.  494;  Devlin  v. 
Smith,  25  Hun  206;  Pickett  v.  Atlas  Steam- 
ship Co.,  12  Daly  441;  Eeilly  v.  Parker,  11 
Misc.  68,  31  N.  Y.  Suppl.  1014;  Quinn  v. 
Fish,  6  Misc.  105,  26  N.  Y.  Suppl.  10;  Thomp- 
son V.  Libbey,  19  N.  Y.  Suppl.  680;  McCor- 
mack  V.  Crawford,  4  N.  Y.  St.  835. 

Washington. —  Metzler  v.  McKenzie,  34 
Wash.  470,  76  Pac.  114. 

United  States. —  Phasnix  Bridge  Co.  v.  Cas- 
tleberry,  131  Fed.  175,  65  C.  C.  A.  481;  Cham- 
bers V.  American  Tin  Plate  Co.,  129  Fed. 
561,  64  C.  C.  A.  129;  Grimsley  v.  Hankins, 
46  Fed.  400. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  397. 

But  see  John  S.  Metcalf  Co.  v.  Nystedt, 
203  111.333,  67  N.E.  764;  Herman  t\  George 
Weidemann  Brewing  Co.,  87  S.  W.  775,  27 
Ky.  L.  Pep.  1016;  George  Weidemann  Brew- 
ing Co.  V.  Wood,  87  S.  W.  772,  27  Ky.  L.  Rep. 
1012. 

Where  the  injured  servant  participated  in 
the  construction  of  the  appliance  of  course 
the  master  is  not  liable.  Adasken  v.  Gilbert, 
165  Mass.  443,  43  N.  E.  199;  Marsh  v.  Her- 
man, 47  Minn.  537,  50  N.  W.  611. 

Selection  of  improper  materials. —  Where 
the  master  furnished  proper  materials  he  is 
not  liable  where  the  negligent  servant  se- 
lected insufficient  lumber  from  the  mass  fur- 
nished, Colton  V.  Richards,  123  Mass.  484; 
Butler  V.  Townsend,  126  N.  Y.  105,  26  N.  E. 
1017;  Van  den  Heuvel  v.  National  Furnace 
Co..  84  Wis.  636,  54  N.  W.  1016. 

Where  a  sufficient  ladder  was  provided  by 
the  master,  but  a  fellow  servant  constructed 
a  new  one,  the  breaking  of.  which  caused  the 
injury,  the  master  is  not  liable.  Bolton  v. 
Georgia  Pac.  R.  Co.,  83  Ga.  659,  10  S.  E. 
352. 

Supervision  of  foreman. —  In  those  states 
in  which  the  superior  servant  rule  is  not  fol- 
lowed the  master  is  liable,  although  the  ap- 
pliance was  constructed  and  erected  under 
the  supervision  of  a  foreman.  Noyes  v. 
Wood,  102  Cal.  389,  36  Pac.  766;  Kalleck  v. 
Deering,  161  Mass.  469,  37  N".  E.  450,  42 
Am.  St.  Rep.  421;  Howard  v.  Hood,  155 
Mass.  391,  29  N.  E.  630;  Dewey  v.  Parke, 
76  Mich.  631,  43  W.  644;  Warszawski  v. 
Mc Williams,  64  N.  Y.  App.  Div.  63,  71  N.  Y. 
Suppl.  680;  Swain  v.  Brooklyn  Alcatraz  As- 
phalt Co.,  57  N.  Y.  App.  Div.  56,  68  N.  Y. 
Suppl.  50;  Moore  v.  McNeil,  35  N.  Y.  App. 
Div.  323,  54  N.  Y.  Suppl.  956;  Bagley  v. 
(Consolidated  Gas  Co.,  5  N.  Y.  App.  Div.  432, 
.39  N.  Y.  Suppl.  302 ;  Mahoney  v.  Vacuum  Oil 
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Co.,  76  Hun  (N.  Y.)  579,  28  N.  Y.  Suppl. 
196;  Butterworth  v.  Clarkson,  3  Misc. 
(N.  Y.)  338,  22  N.  Y.  Suppl.  714;  Roach  v. 
Jackson  Architectural  Iron  Works,  14  N.  Y. 
St.  583;  Ross  v.  Walker,  139  Pa.  St.  42,  21 
Atl.  157,  159,  23  Am.  St.  Rep.  160;  Lambert 
V.  Missisquoi  Pulp  Co.,  72  Vt.  278,  47  Atl. 
1085.  But  see  Green  v.  Banta,  48  N.  Y. 
Super.  Ct.  156. 

38.  Madden  v.  Hughes,  104  N.  Y.  App. 
Div.  101,  93  N.  Y.  Suppl.  324;  Holloway  v. 
McWilliams,  97  N.  Y.  App.  Div.  360,  89  N.  Y. 
Suppl.  1074;  Stewart  v.  Ferguson,  44  N.  Y. 
App.  Div.  58,  60  N.  Y.  Suppl.  429;  Stewart 
V.  Ferguson,  34  N.  Y.  App.  Div.  515,  54  N.  Y. 
Suppl.  615;  Kuss  V.  Freid,  32  Misc.  (N.  Y.) 
628,  66  N.  Y.  Suppl.  487. 

39.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Scan- 
Ian,  170  111.  106,  48  N.  E.  826  [affirming  67 
111.  App.  621];  Rice,  etc..  Malting  Co.  v. 
Paulsen,  51  111.  App.  123. 

loiva. — ■  Haworth  r.  Seevers  Mfg.  Co.,  87 
Iowa  765,  51  N.  W.  68,  62  N.  W.  325;  Fink 
V.  Des  Moines  Ice  Co.,  84  Iowa  321,  51  N.  W. 
155. 

Kansas. —  Kansas  City  Car,  etc.,  Co.  v. 
Sawyer,  (App.  1898)  53  Pac.  90. 

New  York. —  McCone  v.  Gallagher,  16  N.  Y. 
App.  Div.  272,  44  N.  Y.  Suppl.  697 ;  Kuhn  v. 
Delaware,  etc.,  R.  Co.,  77  Hun  389,  28  N.  Y. 
Suppl.  883;  Sellick  v.  Langdon,  13  N.  Y. 
Suppl.  858. 

United  States. —  Chambers  v.  American  Tin 
Plate  Co.,  129  Fed.  561,  64  C.  C.  A.  129. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  397. 

Contra. — Killea  v.  Faxon,  125  Mass.  485 
(staging  erected  by  carpenter  and  used  by 
servants  putting  on  copper  gutters)  ;  Hoar 
V.  Merritt,  62  Mich.  386,  29  N.  W.  15  (car- 
penters and  painters ) . 

For  instance,  where  a  servant,  who  as  an 
incident  to  his  work  was  obliged  to  con- 
struct a  scaffold,  was  unable  to  find  suitable 
materials,  and  so  informed  the  foreman,  who 
told  him  to  use  an  appliance  that  had  been 
used  in  another  kind  of  work,  but  this  ap- 
pliance was  not  suitable  for  the  work  and 
the  foreman  undertook  to  adapt  it  thereto, 
after  which  he  told  the  servant  that  it  was 
a  good  scaffold,  and  to  go  on  with  his  work, 
the  foreman  was  not  a  fellow  servant  as  to 
the  construction  of  such  scaffold  but  was  a 
vice-principal,  Richards  v.  Hayes,  17  N.  Y. 
App.  Div.  422,  45  N.  Y.  Suppl.  234. 

Where  the  servants  constructing  the  scaf- 
fold or  other  appliance  were  employed  ex- 
clusively for  that  purpose  they  are  not  the 
fellow  servants  of  employees  who  use  such 
stagings.  McNamara  r.  MacDonough,  102 
Cal.  575,  36  Pac.  941;  Sims  v.  American 
Steel  Barge  Co.,  56  Minn.  68,  57  N.  W.  322, 
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delegated  to  a  servant  he  becomes  a  vice-principal  in  regard  thereto.''^  In  some 
cases  the  master  has  been  held  liable  upon  the  theory  that  the  scaffold  was  of  a 
permanent  character."*^  > 

(tt)  Statutory  Provisions.  Where  a  statute  provides  that  all  machinery 
must  be  properly  guarded  and  that  when  guards  are  taken  off  in  order  to  make 
repairs  they  must  be  promptly  replaced,  the  failure  of  the  foreman  to  replace  tlie 
guard  is  not  the  negligence  of  a  fellow  servant,^^  and  the  same  rule  applies  to  the 
failure  to  use  a  guard.'*^  But  a  statute  requiring  tlie  furnishing  of  safe  appliances 
does  not  make  the  master  liable  for  the  negligence  of  a  co-servant  in  operating  a 
safe  appliance.^ 

(5)  Application  of  Rule  to  Railroad  Company.  The  duty  of  a  railroad 
company  to  furnish  its  servants  safe  cars  and  locomotives  is  non-delegabie.'^^  On 
the  other  Jiand,  where  the  injury  does  not  result  from  the  failure  to  furnish  safe 
cars  and  locomotives  but  from  the  negligence  of  a  fellow  servant  in  the  use 
thereof,  the  railroad  company  is  ordinarily  not  liable.'^^    For  instance,  where 


45  Am.  St.  Rep.  451;  Cadden  v.  American 
Steel  Barge  Co.,  88  Wis.  409,  60  N.  W.  800. 

40.  Kansas  City  Car,  etc,,  Co.  f.  Sawyer, 
(Kan.  App.  1898)  53  Pac.  90;  Beal  r.  Bryant, 
99  Me.  112,  58  All.  428;  Kerr-Murray  Mfg. 
Co.  V.  Hess,  98  Fed.  56,  38  C.  C.  A.  647. 

41.  Edward  Hines  Lumber  Co.  V.  Ligas, 
172  111.  315,  50  X.  E.  225,  64  Am.  St.  Rep. 
38  [affirming  68  111.  App.  523]. 

Use  as  support. —  Where  a  scaffold  is  in- 
tended not  only  as  a  place  where  the  work- 
men are  to  stand  but  also  as  a  support  upon 
which  to  place  an  entire  superstructure  dur- 
ing the  course  of  its  erection,  and  the  work- 
men had  no  control  over  the  mode  of  the 
erection  of  the  scaffold,  a  scaffold  is  not  of 
such  a  character  as  comes  within  the  excep- 
tion to  the  general  rule  which  relieves  the 
master  from  liability  for  stagings  or  scaf- 
foldings erected  by  laborers  who  are  to  work 
thereon.  F.  C.  Austin  Mfg.  Co.  v.  Johnson, 
89  Fed.  677,  32  C.  C.  A.  309. 

42.  Pinsdorf  v.  Kellogg,  108  N.  Y.  App. 
Div.  209,  95  N.  Y.  Suppl.  617;  McManus 
V.  St.  Regis  Paper  Co.,  107  N.  Y.  App.  Div. 
29,  94  N.  Y.  Suppl.  932,  holding  that  the 
master  is  not  absolved  by  the  fact  that  the 
superintendent  instructed  a  machine  tender 
to  replace  the  guards,  and  the  latter  negli- 
gently failed  to  do  so. 

43.  Espenlaub  v.  Ellis,  34  Ind.  App.  163, 
72  X.  E.  527. 

44.  Walters  v.  George  A.  Fuller  Co.,  82 
N.  Y.  App.  Div.  254,  81  N.  Y.  Suppl.  919. 

45.  Illinois. —  Toledo,  etc,  R.  Co.  v.  Ingra- 
ham,  77  111.  309. 

Maryland. —  Cumberland,  etc.,  R.  Co.  v. 
State,  44  Md.  283,  45  Md.  229. 

Michigan. —  McLean  v.  Pere  Marquette  R. 
Co.,  137  Mich.  482,  100  N.  W.  748,  improper 
kind  of  car. 

Missouri. —  Rodney  v.  St.  Louis,  etc.,  R. 
Co.,  127  Mo.  676,  28  S.  W.  887,  30  S.  W. 
150;  Taylor  v.  Missouri  Pac.  R.  Co.,  (1891) 
16  S.  W.  206,  car  couplers. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  Gann, 
(1898)  47  S.  W.  493,  brake. 

United  States. —  See  Gravelle  v.  Minnea- 
polis, etc.,  R.  Co.,  11  Fed.  569,  3  McCrary 
359.  ^ 


See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  401. 

Illustrations. —  On  the  theory  that  it  was 
the  company's  duty  to  furnish  safe  cars  the 
master  has  been  held  liable  where  the  car 
furnished  was  not  suitable  for  the  load  (Red- 
ington  V.  New  York,  etc.,  R.  Co.,  84  Hun 
(N.  Y.)  231,  32  N.  Y.  Suppl.  535  [affirmed 
in  152  N.  Y.  655,  47  N.  E.  1111]),  and  also 
where  a  rotten  stake  was  used  to  hold  the 
load  on  a  car,  notwithstanding  sound  lum- 
ber had  been  furnished  for  stakes  (Mclntyre 
V.  Boston,  etc.,  R.  Co.,  163  Mass.  189,  39 
N.  E.  1012). 

Purchase  of  locomotive. —  Agents  of  a  rail- 
road company  intrusted  with  the  duty  of 
purchasing  a  locomotive  are  not  the  fellow 
servants  of  those  operating  it.  Cumberland, 
etc.,  R.  Co.  V.  State,  44  Md.  283,  45  Md.  229. 

Engine  without  chimney  for  its  headlight. 
—  The  fact  that  a  railroad  company,  which 
permits  an  engine  to  start  out  on  a  trip 
without  any  chimney  for  its  headlight,  in  con- 
sequence of  which  a  collision  results,  pro- 
vides a  chimney  at  a  station  along  the  route, 
which  the  engineer  neglects  to  obtain,  does 
not  relieve  the  company  from  liability,  the 
engineer  standing  in  its  place,  and  not  in  that 
of  a  fellow  servant,  with  respect  to  the  duty 
of  obtaining  the  chimney.  Sutter  r.  New 
York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  App.  Div. 
302,  79  N.  Y.  Suppl.  1106. 

The  duty  of  a  street-car  company  to  furnish 
cars  which  are  in  proper  position  necessarily 
involves  the  duty  of  selecting  cars  to  be  used, 
so  that  a  car  starter  performing  such  duty 
is  in  the  exercise  of  a  non-delegable  duty  and 
the  master  is  not  relieved  from  responsibility 
for  his  negligence.  Quinn  v.  Brooklyn  Heights 
R.  Co.,  91  N.  Y.  App.  Div.  489,  86  N.  Y. 
Suppl.  883. 

46.  Cassidy  v.  Maine  Cent.  R,  Co.,  76  Me. 
488 ;  Philadelphia  Iron,  etc.,  Co.  r.  Davis, 
111  Pa.  St.  597,  4  Atl.  513,  56  Am.  Rep.  305; 
Whitwam  v.  Wisconsin,  etc.,  R.  Co.,  58  Wis. 
408,  17  N.  W.  124. 

Defective  loading. —  A  railroad  company  is 
generally  not  liable  for  injuries  to  an  em- 
ployee caused  by  the  defective  manner  in 
which  a  car  or  tender  is  loaded.  Indianapo- 
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proper  car  couplers  are  furnished  by  tlie  railroad  company,  it  is  not  liable  to  a 
servant  for  the  negligence  of  a  co-servant  in  using  defective  couplers.^^  So  where 
a  railroad  company  provided  a  proper  headliglit  for  its  locomotive,  the  negligence 
of  its  servants  in  failing  to  light  it  was  the  negligence  of  a  fellow  servant.^^ 

(e)  Duty  to  Inspect  and  Repair  —  (1)  In  General.  The  duty  of  the  mas- 
ter to  inspect  and  repair,  to  make  the  place  and  appliances  safe,  is  generally  held 
to  be  non-delegable  so  as  to  relieve  the  master  from  liability  for  negligence  in 
respect  thereto.^^  The  rule  in  most  of  the  states  is  that  the  master  cannot  shield 
himself  by  exercising  due  care  in  employing  a  competent  servant  to  make  such 
inspection  and  repairs,  but  that  the  servant  intrusted  with  such  duty  is  not  a  fel- 
low servant  of  one  injured  because  of  the  failure  to  properly  inspect  or  repair ; 


lis,  etc.,  R.  Co.  V.  Johnson,  102  Ind.  352,  26 
N.  E.  200 ;  Jarman  v.  Chicago,  etc.,  R.  Co., 
98  Mich.  135,  57  N.  W.  32;  Conger  v.  Flint, 
etc.,  R.  Co.,  86  Mich.  76,  48  N.  W.  695; 
Foster  v.  Minnesota  Cent.  R.  Co.,  14  Minn. 
360;  Ford  v.  Lake  Shore,  etc.,  R.  Co.,  117 
N.  Y.  638,  22  N.  E.  946;  Sweeney  v.  Page, 
64  Hun  (N.  Y.)  172,  18  Y.  Suppl.  890; 
bchultz  V.  Chicago,  etc.,  R.  Co.,  67  Wis.  616, 
31  N.  W.  321,  58  Am.  Rep.  881.  But  see 
Atchison,  etc.,  R.  Co.  v,  Seeley,  54  Kan.  21, 
37  Pac.  104.  A  railroad  company  is  not 
liable  for  injuries  caused  to  one  of  its  em- 
ployees by  the  negligence  of  his  fellow  em- 
ployee in  using  a  car  covered  with  ice  for 
loading  rails.  Hanley  v.  Grand  Trunk  R.  Co., 
62  N.  H.  274. 

Running  hand-car. — ^Negligence  of  a  section 
foreman  in  running  a  hand-car  at  a  danger- 
ous speed  (Northern  Pac.  R.  Co.  x>.  Charless, 
162  U.  S.  359,  16  S.  Ct.  848,  40L.ed.  999), 
or  in  ordering  section  men  to  run  the  car  to 
a  certain  point  so  close  to  the  schedule  time 
of  the  train  that  a  collision  occurs  (Weger 
V.  Pennsylvania  R.  Co.,  55  Pa.  St.  460),  is  the 
negligence  of  a  fellow  servant  for  which  the 
master  is  not  liable. 

Injured  servant  working  about  defective 
cars. —  Where  plaintiff  was  employed  by  a 
railroad  company  to  aid  in  taking  defective 
cars  from  trains,  the  neglect  of  the  custom- 
ary precaution  of  chaining  up  or  propping 
up  a  defective  drawhead,  in  such  a  car, 
whereby  plaintiff  was  injured,  if  not  charge- 
able in  some  degree  to  plaintiff,  was  the  neg- 
lect of  his  co-servants,  and  not  that  of  the 
master.  Arnold  v.  Delaware,  etc..  Canal  Ce., 
125  N.  Y.  15,  25  N.  E.  1064. 

Absence  of  sufficient  sand  in  box  on  engine. 
—  A  railroad  company  is  not  liable  for  in- 
juries to  a  brakeman,  caused  by  the  want  of 
sufficient  sand  in  the  sand  box  on  the  engine, 
if  the  lack  of  such  sand  was  due  to  the  fail- 
ure of  a  servant  whose  duty  it  was  to  fill  the 
sand  boxes  before  trains  started;  the  rail- 
road company  not  being  negligent  in  the  se- 
lection and  retention  of  the  latter  employee. 
Illinois  Cent.  R.  Co.  v.  Jones,  (Miss.  1894) 
16  So.  300;  Louisville,  etc.,  R.  Co.  v.  Petty, 
07  Miss.  255,  7  So.  351,  19  Am.  St.  Rep.  304. 

Where  a  locomotive  boiler  explodes,  not  by 
reason  of  any  defects  in  it  but  by  reason  of 
an  excessive  head  of  steam,  the  company  is 
not  liable.  Texas,  etc.,  R.  Co.  v.  Thompson, 
70  Fed.  944,  71  Fed.  531,  17  C.  C.  A.  524. 

[IV,  G.  4,  a,  (VII),  (D),  (5)] 


47.  Thyng  i;.  Fitchburg  R.  Co.,  156  Mass. 
13,  30  N.  E.  169,  32  Am.  St.  Rep.  425; 
Sweeney  v.  New  York,  etc.,  R.  Co.,  58  N.  Y. 
Super.  Ct.  223,  10  N.  Y.  Suppl.  305. 

48.  Pennsylvania  R.  Co.  v.  Wachter,  60 
Md.  395;  Collins  f.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  31,  14  N.  W.  60. 

49.  See  infra,  note  50. 

50.  California. —  Shea  v.  Pacific  ,  Power 
Co.,  145  Cal.  680,  79  Pac.  373;  Skelton  v. 
Pacific  Lumber  Co.,  140  Cal.  507,  74  Pac. 
13. 

Connecticut. — Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.,  77  Conn.  617,  60  Atl.  115, 
69  L.  R.  A.  936;  Brennan  v.  Berlin  Iron 
Bridge  Co.,  74  Conn.  382,  50  Atl.  1030. 

Georgia. —  Ocean  Steamship  Co.  v.  Mat- 
thews, 86  Ga.  418,  12  S.  E.  632. 

Illinois. —  Odin  Coal  Co.  v.  Tadlock,  21G 
111.  624,  75  N.  E.  332  [affirming  119  111.  App. 
310] ;  Chicago,  etc.,  R.  Co.  v.  Kneirim,  152 
111.  458,  39  N.  E.  324,  43  Am..  St.  Rep.  259; 
Tudor  Iron  Works  v.  Weber,  31  111.  App.  306 
[affirmed  in  129  111.  535,  21  N.  E.  1078]. 

Indiana. —  American  Rolling  Mill  Co.  r. 
Hullinger,  161  Ind.  673,  67  N.  E.  986,  69 
N.  E,  460 ;  Romona  Oolitic  Stone  Co.  v.  Phil- 
lips, 11  Ind.  App.  118,  39  N.  E.  96. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  McKee, 
37  Kan.  592,  15  Pac.  484;  Atchison,  etc., 
R.  Co.  V.  Holt,  29  Kan.  149. 

Kentucky. —  Covington  Sawmill,  etc.,  Co.  v. 
Clark,  116  Ky.  461,  76  S.  W.  348,  25  Ky.  L. 
Rep.  694;  Illinois  Cent.  R.  Co.  v.  Hilliard, 
99  Ky.  084,  37  S.  W.  75,  18  Ky.  L.  Rep.  505. 

Louisiana. —  Merritt  v.  Victoria  Lumber 
Co.,  Ill  La.  159,  35  So.  497;  Anderson  v. 
Elder,  105  La.  672,  30  So.  120. 

Maine. —  Twombly  v.  Consolidated  Electric 
Light  Co.,  98  Me.  353,  57  Atl.  85,  64  L.  R.  A. 
551;  Shanny  v.  Androscoggin  Mills,  66  Me. 
420. 

Michigan. —  Roux  v.  Blodgett,  etc..  Lumber 
Co.,  94  Mich.  607,  54  N.  W.  492;  Fox  v. 
Spring  Lake  Iron  Co.,  89  Mich.  387,  50  N.  W. 
872;  Van  Dusen  v.  Letellier,  78  Mich.  492, 
44  N.  W.  572. 

Missouri. —  Long  v.  Pacific  R.  Co.,  65  Mo. 
225;  Huth  v.  Dohle,  76  Mo.  App.  671;  Hugh- 
lett  V.  Ozark  Lumber  Co.,  53  Mo.  App.  87; 
Bridges  v.  St."  Louis,  etc.,  R.  Co.,  6  Mo.  App. 
389. 

New  Hampshire. —  Jaques  v.  Great  Falls 
Mfg.  Co.,  66  N.  H.  482,  22  Atl.  552,  13 
L.  R.  A.  824. 
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"but  in  some  jurisdictions  the  rule  seems  to  be  that  if  tlie  master  has  exercised  due 
care  in  selecting  a  competent  servant  to  inspect  and  repair,  such  servant  is  a  mere 
fellow  servant  while  in  the  performance  of  that  duty.^^  The  master  is  not  liable 
where  the  duty  devolving  upon  the  negligent  servant  could  have  been  fulfilled  by 


l^ew  York. —  Koehler  v.  New  York  Steam 
Co.,  183  N.  Y.  1,  75  N.  E.  538;  Corcoran  v. 
Holbrook,  59  N.  Y.  517,  17  Am.  Rep.  369; 
Franck  v.  American  Tartar  Co.,  91  N.  Y.  App. 
Div.  571,  87  N.  Y.  Suppl.  219;  Hoes  v. 
Ocean  Steamship  Co.,  50  X.  Y.  App.  Div. 
259,  67  N.  Y.  Suppl.  782  [affirmed  in  170 
X.  Y.  581,  63  N.  E.  1118];  Stimper  v.  Fuchs, 
etc.,  Mfg.  Co.,  26  N.  Y.  App.  Div.  333,  49 
N.  Y.  Suppl.  785  [affirmed  in  161  N.  Y.  636, 
57  N.  E.  1125]  ;  Strauss  v.  Haberman  Mfg. 
Co.,  23  N.  Y.  App.  Div.  1,  48  N.  Y.  Suppl. 
425 ;  Egan  v.  Dry  Dock,  etc.,  R.  Co.,  12  N.  Y. 
App.  Div.  556,  42  N.  Y.  Suppl.  188;  Ballard 
v.  Hitchcock  Mfg.  Co.,  71  Hun  582,  24  N.  Y. 
Suppl.  1101  [affirmed  in  145  N.  Y.  619,  40 
N.  E.  163]  ;  Kain  r.  Smith,  25  Hun  146 
[affirmed  in  89  N.  Y.  375]  ;  Dervin  v.  Her- 
man, 55  N.  Y.  Super.  Ct.  274,  13  N.  Y.  St. 
261;  Hillis  V.  Hine,  11  N.  Y.  St.  656.  Com- 
pare Schulz  V.  Rohe,  149  N.  Y.  132,  43  N.  E. 
420. 

North  Carolina. — Chesson  v.  John  L.  Roper 
Lumber  Co.,  118  N.  C.  59,  23  S.  E.  925. 

Pennsylvania. —  Lillie  v.  American  Car, 
etc.,  Co.,  209  Pa.  St.  101,  58  Atl.  272. 

Rhode  Island. —  Mulvey  v.  Rhode  Island 
Locomotive  Works,  14  R.  I.  204. 

South  Carolina. —  Lasure  v.  Graniteville 
Mfg.  Co.,  18  S.  C.  275;  Gunter  v..  Granite- 
ville Mfg.  Co.,  18  S.  C.  262,  44  Am.  Rep. 
573. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Geiger,  79 
Tex.  13,  15  S.  W.  214;  Houston,  etc.,  R.  Co. 
V.  Marcelles,  59  Tex.  334;  El  Paso,  etc.,  R. 
Co.  V.  Vizard,  (Civ.  App.  1905)  88  S.  W. 
457,  decided  under  Arizona  statute  which 
merely  reiterates  the  common  law. 

Utah. —  Trihay  v.  Brooklyn  Lead  Min.  Co., 
4  Utah  468,  11  Pac.  612. 

Vermont. —  Davis  v.  Central  Vermont  R. 
Co.,  55  Vt.  84.  45  Am.  Rep.  590.  But  see 
Hard  v.  Vermont,  etc.,  R.  Co.,  32  Vt.  473. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362,  41  S.  E.  726. 

West  Virginia. —  Cooper  v.  Pittsburgh,  etc., 
R.  Co.,  24  W.  Va.  37. 

Wisconsin. —  Schultz  v.  Chicago,  etc.,  R. 
Co.,  48  Wis.  375,  4  N.  W.  399. 

United  States. —  Cudahv  Packing  Co.  v. 
Anthes,  117  Fed.  118,  54  C.  C.  A.  504;  Swift 
i:  Short,  92  Fed.  567,  34  C.  C.  A.  545. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  406. 

Inspection  of  new  machinery. —  The  negli- 
gence of  defendant's  foreman  in  failing  to 
notice  the  defect  in  machinery  when  it  came 
from  the  manufacturer,  or  in  failing  after- 
ward to  discover  the  defect,  is  the  negligence 
of  a  servant  in  the  discharge  of  a  duty  which 
the  master  owes  his  other  servants,  and  not 
the  negligence  of  a  fellow  servant.  Houston 
.V.  Brush,  66  Vt.  331,  29  Atl.  380. 

Mine  inspection. —  The  duty  to  inspect  a 


mine  and  its  appliances  cannot  be  delegated 
so  as  to  relieve  the  master  from  responsi- 
bility where  a  miner  is  injured  because  of 
the  failure  so  to  do.  Cerrillos  Coal  R.  Co. 
V.  Deserant,  9  N.  M.  49,  49  Pac.  807;  Costa 
V.  Pacific  Coast  Co.,  20  Wash.  138,  60  Pac. 
398  (gas  inspection)  ;  Bunker  Hill,  etc., 
Min.,  etc.,  Co.  v.  Jones,  130  Fed.  813,  65 
C.  C.  A.  363;  Gowen  Bush,  76  Fed.  349, 
22  C.  C.  A.  196  (gas  inspection).  The  duty 
to  take  precautions  to  avoid  injuries 
from  unexploded  blasts  is  a  non-deleg- 
able  duty.  Hooe  v.  Boston,  etc.,  St. 
R.  Co.,  187  Mass.  07,  72  N.  E.  341;  Ander- 
son V.  Bennett,  10  Oreg.  515,  19  Pac.  705,  8 
Am.  St.  Rep.  311.  But  see  Hutchinson  v. 
Parker,  39  N.  Y.  App.  Div.  133,  57  N.  Y. 
Suppl.  168,  58  N.  Y.  Suppl.  190,  holding  that 
a  servant  inspecting  a  place  where  blasting 
is  in  progress,  for  the  purpose  of  discovering 
unexploded  charges,  is  a  fellow  servant  of 
one  engaged  i.i  clearing  away  the  dehris,  and 
who  is  injured  by  coming  in  contact  with  an 
unexploded  charge. 

Inspection  of  telephone  poles. —  Where  the 
duty  of  inspecting  telephone  poles  before  a 
lineman  climbs  the  same  is  delegated  by  the 
company  to  a  foreman,  he  is  not  a  fellow 
servant  of  a  lineman  in  that  regard,  but  a 
vice-principal,  and  the  company  is  liable  to 
the  lineman  for  an  injury  due  to  the  failure 
of  the  foreman  to  perform  the  duty  of  in- 
spection. Cumberland  Tel.,  etc.,  Co.  v.  Bills, 
128  Fed.  272,  02  C.  C.  A.  020. 

In  testing  a  machine,  failure  of  the  servant 
whose  duty  it  was  so  to  do  to  exercise  reason- 
able care  for  the  safety  of  other  employees 
renders  the  master  liable.  Skelton  r.  Pacific 
Lumber  Co.,  140  Cal.  507,  74  Pac.  13. 

Notice  to  the  servant  intrusted  with  the 
duty  of  inspection  or  repair,  of  a  defect  in 
the  machinery,  is  notice  to  the  employer. 
Anderson  v.  Elder,  105  La.  072,  30  So.  120. 

51.  Alabama. —  Tutwiler  Coal,  etc.,  Co.  v. 
Farrington,  144  Ala.  157,  39  So.  898;  W^ood- 
ward  Iron  Co.  v.  Cook,  124  Ala.  349,  27  So. 
455 ;  Dantzler  r.  De  Bardeleben  Coal,  etc., 
Co.,  101  Ala.  309,  14  So.  10,  22  L.  R.  A. 
301. 

loica. —  Theleman  v.  Moeller,  73  Iowa  108, 
34  N.  W.  7G5,  5  Am.  St.  Rep.  003.  See  also 
Fosburg  V.  Phillips  Fuel  Co.,  93  Iowa  54, 
01  N.  W.  400. 

Maryland. —  Wonder  v.  Baltimore,  etc.,  R. 
Co.,  32  Md.  411,  3  Am.  Rep.  143. 

Massachusetts. —  Johnson  v.  Boston  Tow- 
Boat  Co.,  135  Mass.  209,  40  Am.  Rep.  458; 
Cooper  V.  Hamilton  Mfg.  Co.,  14  Allen  193. 
But  see  Ellis  v.  Thayer,  183  Mass.  309,  67 
N.  E.  325 ;  Lawless  v.  Connecticut  River  R. 
Co.,  136  Mass.  1. 

Mississippi. — See  Howd  r.  Mississippi  Cent. 
R.  Co.,  50  Miss.  178;  New  Orleans,  etc.,  R. 
Co.  V.  Hughes,  49  Miss.  258. 
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merely  replacing  the  defective  appliance  with  a  sound  appliance  from  a  stock 
furnished  by  the  master.^^  So  a  failure  to  report  to  the  proper  servant  an  appli- 
ance that  is  out  of  order  and  needs  repairs  does  not  of  itself  make  the  master 
liable  for  an  injury  resulting  from  the  failure  to  repair.^^  And  the  master  is  not 
liable  for  the  negligent  act  in  inspecting  or  repairing  machinery  or  appliances, 
where  such  negligent  act  results  in  direct  injury  to  another  servant  while  the 
work  of  inspection  or  repairing  is  in  progress.^^  There  is  no  non-delegable  duty 
of  inspection  of  an  appliance  constructed  by  the  servants  in  the  course  of  their 
employment.^^ 

(2)  Incidental  Inspection  and  Repairs.  The  rule  that  a  servant  intrusted 
with  the  duty  to  inspect  and  repair  is  not  a  fellow  servant  does  not  apply  to 
defects  arising  in  the  daily  use  of  the  machines  or  appliances,  which  are  not  of  a 
permanent  character  and  do  not  require  the  help  of  skilled  mechanics  to  repair, 
but  which  may  easily  be  and  are  usually  remedied  by  the  workmen,  and  to 
repair  which  proper  and  suitable  materials  are  supplied.^^  And  when  the 
employee's  duty  to  inspect  or  repair  is  incidental  to  his  duty  to  use  the  apparatus 
in  the  common  employment,  he  is  not  intrusted  with  the  master's  duty  to  his 
fellow  servants,  and  the  master  is  not  responsible  to  his  fellow  servants  for  his 
negligence/''^ 


isleio  Jersey. —  Essex  County  Electric  Co. 
V.  Kelly,  57  N.  J.  L.  100,  29  Atl.  427 ;  Rogers 
Locomotive,  etc..  Works  v.  Hand,  50  N.  J.  L. 
464,  14  Atl.  766;  McAndrews  v.  Burns,  39 
N.  J.  L.  117.  Contra,  see  Hop  wood  v.  Benja- 
min Atha,  etc.,  Co.,  68  N.  J.  L.  707,  54  Atl. 
435. 

Ohio. —  Cuddy  v.  Sczepansky,  19  Ohio  Cir. 
Ct.  356,  10  Ohio  Cir.  Dec.  263 ;  Love  v.  Ohio, 
etc.,  R.  Co.,  6  Ohio  Dec.  (Reprint)  839,  8 
Am.  L.  Rec.  417. 

England. — Waller  v.  South  Eastern  R.  Co., 
2  H.  &  C.  102,  9  Jur.  N.  S.  501,  32  L.  J.  Exch. 
205,  8  L.  T.  Rep.  N.  S.  325,  11  Wkly.  Rep. 
731. 

Canada. — Canada  Woolen  Mills  v.  Traplin, 
35  Can.  Sup.  Ct.  424;  McFarlane  v.  Gilmour, 
5  Ont.  302. 

See  34  Cent.  Dig.  tit,  "Master  and 
Servant,"  §  406. 

52.  McKinnon  v.  Noreross,  148  Mass.  533, 
20  N.  E.  183,  3  L.  R.  A.  320;  Cregan  v. 
Marston,  126  N.  Y.  568,  27  N.  E.  952,  22 
Am.  St.  Rep.  854 ;  Webber  v.  Piper,  109  N.  Y. 
496,  17  N.  E.  216  [affirming  38  Hun  353]  ; 
Stourbridge  v.  Brooklyn  City  R.  Co.,  9  N.  Y. 
App.  Div.  129,  41  N.  Y.  Suppl.  128;  Headi- 
fen  V.  Cooper,  6  Misc.  (N.  Y.)  263,  26  N.  Y. 
Suppl.  763. 

53.  Hanrathy  v.  Northern  Cent.  R.  Co.,  46 
Md.  280;  Dodge  v.  Boston,  etc.,  R.  Co.,  155 
Mass.  448,  29  N.  E.  1086;  McDonald  v.  New 
York  Cent.,  etc.,  R.  Co.,  63  Hun  (N.  Y.) 
587,  18  N.  Y.  Suppl.  609  [affirmed  in  138 
N.  Y.  663,  34  N.  E.  514] ;  Reynolds  v.  Knee- 
land,  63  Hun  (N.  Y.)  283,  17  N.  Y.  Suppl. 
895  [affirmed  in  139  N.  Y.  616,  35  N.  E. 
205].  But  see  Peoria,  etc.,  R.  Co.  v.  Johns, 
43  111.  App.  83. 

54.  Meeker  v.  C.  R.  Remington,  etc.,  Co., 
53  N.  Y.  App.  Div.  592,  65  N.  Y.  Suppl. 
1116;  Morgan  v.  Carbon  Hill  Coal  Co.,  6 
Wash.  577,  34  Pac.  152,  772.  But  see  Ham- 
marberg  v.  St.  Paul,  etc.,  Lumber  Co.,  19 
Wash.  537,  53  Pac.  727,  holding  that  where 
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a  millwright  was  repairing  beams  over  the 
bench  where  a  sawyer  was  working,  and  the 
millwright  carelessly  left  on  the  beam  a 
chisel,  which  fell  and  injured  the  sawyer, 
they  were  not  fellow  servants. 

55.  Phcenix  Bridge  Co,  v.  Castleberry,  131 
Fed.  175,  65  C.  C.  A.  481. 

56.  Helling  v.  Schindler,  145  Cal.  303,  78 
Pac.  710;  McGee  v.  Boston  Cordage  Co.,  139 
Mass.  445,  1  N.  E.  745;  Johnson  v.  Boston 
Tow-Boat  Co.,  135  Mass.  209,  46  Am.  Rep. 
458;  Smith  v.  Lowell  Mfg.  Co.,  124  Mass. 
114;  Cregan  v.  Marston,  126  N.  Y.  568,  27 
N.  E.  952,  22  Am.  St.  Rep.  854;  Koszlowski 
V.  American  Locomotive  Co.,  96  N.  Y.  App. 
Div.  40,  89  N.  Y.  Suppl.  55;  Manning  v. 
Genesee  River,  etc.,  Steamboat  Co.,  66  N.  Y.. 
App.  Div.  314,  72  N.  Y.  Suppl.  677. 

57.  Massachusetts.  —  Bjbjian  v.  Woon- 
socket  Rubber  Co.,  164  Mass.  214,  41  N.  E. 
265. 

New  Hampshire. —  McLaine  v.  Head,  etc., 
Co.,  71  N.  H.  294,  52  Atl.  545,  93  Am.  St. 
Rep.  522,  58  L.  R.  A.  462;  Jaques  v.  Great 
Falls  Mfg.  Co.,  66  N.  H.  482,  22  Atl.  552, 
13  L.  R.  A.  824. 

Neio  Jersey. —  Nord  Deutscher  Lloyd 
Steamship  Co.  v.  Ingebregsten,  57  N.  J.  L. 
400,  31  Atl.  619,  51  Am.  St.  Rep.  604. 

New  York. —  Cregan  v.  Marston,  126  N.  Y. 
568,  27  N.  E.  1024,  12  L.  R.  A.  836. 

Washington. —  Hammarberg  v.  St.  Paul, 
etc.,  Lumber  Co.,  19  Wash.  537,  53  Pac.  727. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  406  et  seq. 

Cleaning  and  oiling. —  The  duty  of  a  mas- 
ter to  inspect  a  device  does  not  extend  to  the 
cleaning  and  oiling  thereof,  which  are  mere 
details  of  the  work,  but  is  confined  to  the 
condition  of  the  machinery  with  reference  to 
defects  or  want  of  repairs.  Quigley  v.  Lever- 
ing, 167  N.  Y.  58,  60  N.  E.  276,  54  L.  R.  A. 
62. 

Inspection  of  cars  en  route. —  The  non- 
delegable duty  of  inspection  does  not  extend 
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(3)  Where  Injured  Employee  Is  Also  Repairman.  If  both  the  negli- 
gent and  the  injured  servant  were  engaged  in  repair  work,  the  master  is  generally 
held  not  liable.^'^ 

(4)  Application  of  Rule  to  Railroad  Company  —  (a)  Track  Repairers  or 
Inspectors.  An  inspector  of  the  road-bed  of  a  railway,^^  or  track  repairers, 
including  section  foreman,  whose  negligence  in  keeping  the  road  in  repair  is  the 
cause  of  the  injury are  not  fellow  servants  of  injured  train  employees. 

(b)  Inspection  op  Cars,  Engines,  and  Other  Appliances  —  aa.  Li  General.  The 
general  rule  is  that  a  servant  employed  to  repair  or  inspect  cars,  engines,  or  other 
appliances  is  not  a  fellow  servant  of  other  employees  of  the  railroad  engaged  in 
working  on  the  trains  or  about  the  yards,  where  the  latter  are  injured  by  the 
negligence  of  the  former  in  failing  to  properly  inspect  or  repair.^^    In  other  words 


to  a  temporary  inspection  of  cars  en  route, 
such  work  being  a  part  of  the  executive  de- 
tails of  the  operation  of  the  train,  and  like 
other  acts  necessary  to  be  performed  by  the 
trainmen  to  haul  the  train.  St.  Louis,  etc., 
R.  Co.  V.  Brown,  67  Ark.  295,  54  S.  W.  865. 

58.  Arkansas. — Fordyce  v.  Briney,  58  Ark. 
206,  24  S.  W.  250,  holding  that  a  car  in- 
spector is  a  fellow  servant  of  car  repairers, 
where  both  are  subject  to  the  control  of  a 
superior. 

Massachusetts. —  Seaver  v.  Boston,  etc.,  R. 
Co.,  14  Gray  466. 

Missouri. —  Sherrin  v.  St.  Joseph,  etc.,  R. 
Co.,  103  Mo.  378,  15  S.  W.  442,  23  Am.  St. 
Rep.  881. 

New  York. —  Murphy  v.  Boston,  etc.,  R. 
Co.,  88  N.  Y.  146,  42  Am.  Rep.  240. 

United  States.— Thorn  v.  Pittard,  62  Fed. 
232,  10  C.  C.  A.  352. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  406  et  seq. 

If  a  locomotive,  after  being  repaired,  ex- 
plodes while  in  use  on  the  road,  injuring 
the  engineer  or  other  servants  of  the  com- 
pany, the  latter  is  responsible  for  the  negli- 
gence of  other  employees  in  making  the  re- 
pairs. Fuller  V.  Jewett,  80  N.  Y.  46,  36  Am. 
Rep.  575.  But  where  a  locomotive  is  sent 
to  a  repair  shop,  and  one  of  the  mechanics 
employed  for  the  purpose  of  repairing  de- 
fective locomotives  was  injured  while  en- 
gaged in  setting  the  safety  valve  on  it,  the 
company  is  not  liable,  although  the  locomo- 
tive had  passed  the  examination  and  repairs 
of  various  classes  of  workmen  in  the  employ 
of  the  company,  including  the  boiler  makers, 
before  coming  to  the  hands  of  the  injured 
mechanic  for  final  tests  and  repairs.  Murphy 
V.  Boston,  etc.,  R.  Co.,  88  N.  Y.  146,  42  Am. 
Rep.  240. 

59.  Hamilton  v.  Michigan  Cent.  R.  Co.,  135 
Mich.  95,  97  N.  W.  392;  Smith  v.  Erie  R. 
Co.,  67  N.  J.  L.  636,  52  Atl.  634,  59  L.  R.  A. 
302. 

60.  Illinois. — Chicago,  etc.,  R.  Co.  v.  Eaton, 
96  111.  App.  570  [affirmed  in  194  111.  441, 
62  N.  E.  784,  88  Am.  St.  Rep.  161]. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Weaver, 
35  Kan.  412,  11  Pac.  408,  57  Am.  Rep.  176; 
Atchison,  etc.,  R.  Co.  v.  Moore,  31  Kan.  197, 
1  Pac.  644. 

Kentucky. —  Chesapeake,  etc.,  R.  Co.  v. 
Venable,  111  Ky.  41,  63  S.  W.  35,  23  Ky.  L. 
Rep.  427. 


Michigan. —  Balhoff  v.  Michigan  Cent.  R. 
Co.,  106  Mich.  606,  65  N.  W.  592. 

Minnesota. —  Drvmala  v.  Thompson,  20 
Minn.  40,  1  N.  W'.  255. 

Missouri. —  Hall  v.  Missouri  Pac.  R.  Co., 
74  Mo.  298;  Lewis  v.  St.  Louis,  etc.,  R.  Co., 
59  Mo.  495,  21  Am.  Rep.  385;  Vautrain  v. 
St.  Louis,  etc.,  R.  Co.,  8  Mo.  App.  538. 

New  York. —  Gage  v.  Delaware,  etc.,  R.  Co., 
14  Hun  446. 

South  Carolina. —  Calvo  v.  Charlotte,  etc., 
R.  Co.,  23  S.  C.  526,  55  Am.  Rep.  28. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Dunham, 
49  Tex.  181;  Missouri,  etc.,  R.  Co.  v.  Keefe, 
(Civ.  App.  1905)  84  S.  W.  679;  Missouri 
Pac.  R.  Co.  V.  Bond,  2  Tex.  Civ.  App.  104, 
20  S.  W.  930;  Gulf,  etc.,  R.  Co.  v.  Johnson, 
1  Tex.  Civ.  App.  103,  20  S.  W.  1123. 

Virginia. —  Torian  v.  Richmond,  etc.,  R. 
Co.,  84  Va.  192,  4  S.  E.  339. 

Washington. —  Bateman  v.  Peninsular  R. 
Co.,  20  Wash.  133,  54  Pac.  996. 

United  States. —  Atchison,  etc.,  R.  Co.  r. 
Wilson,  48  Fed.  57,  1  C.  C.  A.  25. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  410. 

Compare  Burrell  v.  Gowen,  134  Pa.  St. 
527,  19  Atl.  078. 

Contra. —  King  v.  Boston,  etc.,  R.  Corp.,  0 
Cush.  (Mass.)  112;  Rittenhouse  v.  Wilming- 
ton St.  R.  Co.,  120  N.  C.  544,  26  S.  E.  922, 
holding  that  a  motorman  and  negligent  track 
foreman  are  fellow  servants. 

Injury  to  switchman. —  Although  a  switch- 
man and  track  repairers  work  in  the  same 
yard,  if  an  injury  to  the  switchman  is  caused 
by  the  trackmen  negligently  leaving  a  dan- 
gerous hole  in  the  track,  their  negligence  is 
attributable  to  the  employer.  Louisville,  etc.. 
R.  Co.  V.  Ward,  61  Fed.  927,  10  C.  C.  A. 
166. 

Bridge  inspectors. —  Servants  engaged  in 
watching  and  ascertaining  the  condition  of 
tracks  and  bridges  are  not  the  fellow  servants 
of  a  trainman  injured  by  their  negligence. 
Carlson  i*.  Oregon  Short-Line,  etc.,  R.  Co.,  21 
Oreg.  450,  28  Pac.  497. 

Negligence  of  switch  tender. —  But  the  com- 
pany is  not  liable  for  an  injury  caused  by 
the  negligence  of  a  switch  tender  in  allowing 
the  switch  to  be  out  of  repair.  Slatterv  ?\ 
Toledo,  etc.,  R.  Co.,  23  Ind.  81. 

61.  Illinois. —  Toledo,  etc.,  R.  Co.  v.  Moore, 
77  111.  217  (engineer  and  master  mechanic)  ; 
Chicago,  etc.,  R.  Co.  v.  Jackson,  55  HI.  492, 
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the  duty  of  a  railroad  company  to  furnish  safe  appliances  and  a  place  to  work 
extends  to  the  inspection  and  repair  thereof.^^  Tliere  are  decisions,  however, 
exempting  the  railroad  company,  where  it  has  used  due  care  in  selecting  a  com- 
petent servant  to  inspect  and  make  repairs,^^  at  least  where  the  negligence  was  in 


8  Am.  Kep.  6G1;  Chicago,  etc.,  R.  Co,  X). 
Kneirim,  48  111.  App.  243  (car  inspector  and 
yard  switchman ) . 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Snyder, 
140  Ind.  647,  39  N.  E.  912  (carpenter  and 
section  hands)  ;  Ohio,  etc.,  R.  Co.  v.  Stein, 
140  Ind.  61,  39  N.  E.  246  (foreman  of  ma- 
chine shop  and  brakeman)  ;  Cincinnati,  etc., 
R.  Co.  v.  McMullen,  117  Ind.  439,  20  N.  E. 
287,  10  Am.  St.  Rep.  67;  Krueger  v.  Louis- 
ville, etc.,  R.  Co.,  Ill  Ind.  51,  11  N.  E.  957 
( master  mechanic  and  fireman ) .  But  see 
Neutz  V.  Jackson  Hill  Coal,  etc.,  Co.,  139 
Ind.  411,  38  N.  E.  324,  39  N.  E.  147. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Dwyer, 
36  Kan.  58,  12  Pac.  352;  Atchison,  etc.,  R. 
Co.  V.  Moore,  29  Kan.  632;  Kansas  Pac.  R. 
Co.  V.  Little,  19  Kan.  267. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Quirey, 
89  S.  W.  217,  28  Ky.  L.  Rep.  245. 

Michigan. —  Morton  v.  Detroit,  etc.,  R.  Co., 
81  Mich.  423,  46  N.  W.  111. 

Mississipjn. —  New  Orleans,  etc.,  R.  Co.  v. 
Hughes,  49  Miss.  258. 

Missouri. —  Coontz  v.  Missouri  Pac.  R.  Co., 
121  Mo.  652,  26  S.  W.  661  (engineer  and 
conductor)  ;  Covey  v.  Hannibal,  etc.,  R.  Co., 
27  Mo.  App.  170. 

NeiD  York. —  Smith  v.  New  York,  etc.,  R. 
Co.,  86  N.  Y.  App.  D.iv.  188,  83  N.  Y.  Suppl. 
259  [affirmed  in  178  N.  Y.  635,  71  N.  E. 
1139];  Stevenson  v.  Jewett,  16  Hun  210; 
Frank  v.  Otis,  15  N.  Y.  St.  681.  But  see 
Gibson  v.  Northern  Cent.  R.  Co.,  22  Hun 
289. 

Pennsylvania. —  Marsh  v.  Lehigh  Valley  R. 
Co.,  206  Pa.  St.  558,  56  Atl.  52,  fireman  and 
boiler  inspector. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Ferch, 
(Civ.  App.  1898)  44  S.  W.  317;  Texas,  etc., 
R.  Co.  V.  Bingle,  16  Tex.  Civ.  App.  653,  41 
S.  W.  90;  Sabine,  etc.,  R.  Co.  v.  Ewing,  1 
Tex.  Civ.  App.  531,  21  S.  W.  700  (engineer 
and  fireman) . 

Vtah. —  Bowers  v.  Union  Pac.  R.  Co.,  4 
Utah  215,  7  Pac.  251. 

West  Virginia. —  Cooper  v.  Pittsburgh,  etc., 
R.  Co.,  24  W.  Va.  37. 

United  States. — '-  Northern  Pac.  R.  Co.  v. 
Herbert,  116  U.  S.  642,  6  S.  Ct.  590,  29  L. 
ed.  755;  Texas,  etc,  R,  Co,  v.  Thompson, 
70  Fed.  944,  71  Fed.  531,  17  C.  C.  A.  524; 
Atchison,  etc.,  R.  Co.  v.  Mulligan,  67  Fed. 
569,  14  C.  C.  A.  547,  engineer  and  hostler. 

Defects  in  engine. —  A  railroad  company 
cannot  avoid  liability  for  injuries  to  an  en- 
gineer caused  by  defects  in  the  engine,  by 
showing  that  it  had  delegated  the  duty  of 
keeping  it  in  repair  to  a  fellow  servant.  Law- 
less V.  Connecticut  River  R.  Co.,  136  Mass. 
1;  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  240, 
14  Am.  Rep.  598. 

Employment  of  competent  inspectors  not 
of  itself  sufficient. —  The  duty  of  a  railroad 
company  to  exercise  reasonable  care  in  fur- 
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nishing  adequately  safe  trains  for  the  use  of 
its  employees  is  not  discharged  by  simply 
using  reasonable  care  to  employ  and  retain 
only  competent  and  diligent  inspectors,  but 
it  is  liable  if  its  inspectors  in  fact  fail  to 
discover  a  defect  which  a  reasonable  exami- 
nation would  have  disclosed.  Union  Pac.  R. 
Co.  V.  Snyder,  152  U.  S.  684,  14  S.  Ct.  756, 
38  L.  ed.  597  [affirming  6  Utah  357,  23  Pac. 
762]. 

Effect  of  servant  giving  proper  instructions 
for  repairs. —  The  fact  that  there  was  no 
negligence  in  employing  the  superintendent 
of  repairs,  or  in  making  proper  regulations, 
and  that  the  master  mechanic  in  charge  gave 
proper  instructions  for  repairing,  and  that 
the  negligence  was  that  of  the  workmen  di- 
rected to  make  the  repairs,  does  not  relieve 
the  master  of  liability.  Fuller  v.  Jewett,  80 
N.  Y.  46,  36  Am.  Rep.  575. 

Duty  to  repair  defective  cars. —  Trainmen 
charged  with  the  duty,  upon  discovering  the 
defective  condition  of  a  car,  to  report  it  to 
the  master  for  repair,  and  to  discontinue  the 
use  of  it  until  it  is  restored  to  a  reasonably 
safe  condition,  are  not  fellow  servants  of  a 
section  foreman  killed  in  consequence  of  their 
neglect.  Chicago,  etc.,  R.  Co.  v.  Cullen,  87 
111.  App.  374  [affirmed  in  187  111.  523,  58 
N.  E.  455]. 

Repairer  of  electric  railway. —  The  car  re- 
pairer of  an  electric  railway  is  not  a  fellow 
servant  of  a  conductor  whose  death  was 
caused  by  inadequacy''  of  repairs.  Denver 
Tramway  Co.  v.  Crumbaugh,  23  Colo.  363, 
48  Pac.  503. 

Repair  of  harness. —  A  driver  of  a  street 
car  is  not  a  fellow  servant  of  the  "  head 
changer "  and  his  assistants,  whose  duty  it 
is  to  inspect  and  repair  the  harness,  so  as 
to  exempt  the  company  from  liability  for  the 
driver's  death,  caused  by  their  negligence  in 
failing  to  inspect  and  replace  a  defective 
hamestrap.  McKnight  v.  Brooklyn  Heights 
R.  Co.,  23  Misc.  (N.  Y.)  527,  51  N.  Y.  Suppl. 
738. 

Supplies  as  distinguished  from  repairs. — 

A  new  wick  in  the  headlight  of  a  locomotive, 
to  replace  an  old  one,  is  a  supply,  and  not 
a  repair;  and  where  a  rule  of  a  railroad 
company  requires  the  engineer  to  see  that  the 
headlight  is  in  order,  and  he  fails  to  do 
so,  in  consequence  of  which  a  fireman  on 
another  train  is  injured,  the  injury  is  the 
result  of  the  negligence  of  a  fellow  servant. 
Simpson  v.  Central  Vermont  R.  Co.,  5  N.  Y. 
App.  Div.  614,  39  N.  Y.  Suppl.  464. 

62,  Van  Tassell  i;.  New  York,  etc.,  R.  Co,, 
1  Misc.  (N.  Y.)  299,  20  N.  Y.  Suppl.  708 
[affirmed  in  142  N.  Y.  634,  37  N.  E.  566] ; 
Texas,  etc,  R,  Co.  v.  Barrett,  67  Fed,  214, 
14  C,  C.  A.  373  [affirmed  in  166  U.  S.  617,  17 
S.  Ct.  707,  41  L,  ed,  1136], 

63.  Mobile,  etc.,  R.  Co.  v.  Thomas,  42  Ala. 
672;  Columbus,  etc.,  R.  Co.  v.  Celley,  1  Ohio 
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inspecting  the  loading  of  a  car.^^  Of  course  wliere  defects  are  latent  and  not  dis- 
coverable bj  an  ordinary  inspection,  the  master  is  not  liable  where  he  has  employed 
a  competent  inspector.^^ 

bb.  Gar  Inspector.  A  car  inspector  is  vested  with  a  duty  of  the  master  so  as 
to  be  a  vice-principal.^^  He  is  not  a  fellow  servant  of  a  brakeman  so  as  to  relieve 
the  master  from  liability  for  the  negligence  of  such  inspector  in  failing  to  discover 
a  defect  which  caused  an  injury  to  the  brakeman.^^ 

cc.  Cars  of  Another  Railroad  Company.  A  railroad  company  is  bound  to  inspect  the 
cars  of  another  company  used  upon  its  road,  just  as  it  would  inspect  its  own  cars. 
It  owes  this  duty  as  master,  and  is  responsible  for  the  consequences  of  such  defects 
as  would  be  disclosed  or  discovered  by  ordinary  inspection.  When  cars  come  to 
it  from  another  road  which  have  defects,  visible  or  discernible  by  ordinary  exami- 
nation, it  must  either  remedy  such  defects  or  refuse  to  take  them,  and  one  to 
whom  sucli  duty  is  delegated  is  a  vice-principal.^^ 

(f)  Duty  to  Instruct  and  Warn.  The  duty  to  instruct  and  warn  servants, 
especially  wliere  they  are  youthful  or  inexperienced  and  the  work  is  dangerous,^'** 


Cir.  Ct.  267,  1  Ohio  Cir.  Dec.  146;  Love  v. 
Ohio,  etc.,  R.  Co.,  7  Ohio  Dec.  (Reprint) 
690,  4  Cine.  L.  Bui.  990,  6  Ohio  Dec.  (Re- 
print) 839,  8  Am.  L.  Rec.  417;  Texas,  etc., 
R.  Co.  V.  Patton,  61  Fed.  259,  9  C.  C.  A. 
487.  See  Shugard  v.  Union  Traction  Co., 
201  Pa.  St.  562,  51  Atl.  325. 

64.  Lellis  r.  Michigan  Cent.  R.  Co.,  124 
Mich.  37,  82  N.  W.  828,  70  L.  R.  A.  589; 
Miller  v.  Michigan  Cent.  R.  Co.,  123  Mich. 
374,  82  N.  W.  58;  Jarman  v.  Chicago,  etc., 
R.  Co.,  98  Mich.  135,  57  N.  W.  32;  Dewey 
V.  Detroit,  etc.,  R.  Co.,  97  Mich.  329,  52 
N.  W.  942,  56  N.  W.  756,  37  Am.  St.  Rep. 
348,  16  L.  R.  A.  342,  22  L.  R.  A.  292;  Conger 
V.  Flint,  etc.,  R.  Co.,  86  Mich.  76,  48  N.  W. 
695;  Smith  v.  Potter,  46  Mich.  258,  9  N.  W. 
273,  41  Am.  Rep.  161;  Bvrnes  v.  New  York, 
etc.,  R.  Co.,  113  N.  Y.  '251,  21  N.  E.  50, 
4  L.  R.  A.  151.  Contra,  Atchison,  etc.,  R. 
Co.  V.  Seeley,  54  Kan.  21,  31,  37  Pac.  104,  in 
which  the  court  said  that  it  was  "  unable  to 
see  any  reason  for  a  distinction  between  the 
preparation  and  inspection  of  the  car  itself 
as  a  fit  instrumentality  to  be  placed  in  a 
train  and  the  preparation  and  inspection  of 
a  loaded  car  to  be  placed  in  the  train  for 
transportation." 

65.  Indiana,  etc.,  R.  Co.  v.  Snyder,  (Ind. 
1893)32  N.  E.  1129. 

66.  Chicago,  etc.,  R.  Co.  v.  Kellogg,  54 
Nebr.  127,  74  N.  W.  454. 

67.  Indiana. —  Ohio,  etc.,  R.  Co.  v.  Pearcv, 
128  Ind.  197,  27  N.  E.  479. 

Iowa. —  Brann  v.  Chicago,  etc.,  R.  Co.,  53 
Iowa  595,  6  N.  W.  5,  36  Am.  Rep.  243. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Dwyer, 
36  Kan.  58,  12  Pac.  352. 

Michigan. —  Morton  v.  Detroit,  etc.,  R.  Co., 
81  Mich.  423,  46  N.  W.  111.  But  see  Smith 
V.  Potter,  46  Mich.  258,  9  N.  W.  273,  41 
Am.  Rep.  161. 

Missouri. —  Condon  v.  Missouri  Pac.  R.  Co., 
78  Mo.  567;  Long  v.  Pacific  R.  Co.,  65  Mo. 
225. 

Neio  York. —  Jennings  v.  New  York,  etc., 
R.  Co.,  12  Misc.  408,  33  N.  Y.  Suppl.  585. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Putnam, 
1  Tex.  Civ.  App.  142,  20  S.  W.  1002. 


West  Virginia. —  Cooper  r.  Pittsburgh,  etc., 
R.  Co.,  24  W.  Va.  37. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Herbert,  116  U.  S.  642,  6  S.  Ct.  590,  29 
L.  ed.  755;  Terre  Haute,  etc.,  R.  Co.  v.  Mans- 
berger,  65  Fed.  196,  12  C.  C.  A.  574;  Atchi- 
son, etc.,  R.  Co.  V.  Myers,  63  Fed.  793,  11 
C.  C.  A.  439;  Carpenter  v.  Mexican  Nat.  R. 
Co.,  39  Fed.  315. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  409. 

Contra. —  St.  Louis,  etc.,  R.  Co.  v.  Gaines, 
46  Ark.  555 ;  Mackin  v.  Boston,  etc.,  R.  Co., 
135  Mass.  201,  46  Am.  Rep.  456;  Little 
Miami  R.  Co.  r.  Fitzpatrick,  42  Ohio  St.  318; 
Lake  Shore,  etc.,  R.  Co.  r.  Lamphere,  9  Ohio 
Cir.  Ct.  263,  4  Ohio  Cir.  Dec.  26;  Nashville, 
etc.,  R.  Co.  V.  Foster,  10  Lea  (Tenn.)  351, 
construing  Alabama  law. 

Duty  of  inspection  imposed  on  injured  serv- 
ant.—  A  car  inspector  is  not  a  fellow  servant 
of  a  brakeman  who  is  injured  by  reason  of 
a  defective  brake  shaft,  notwithstanding  the 
fact  that  a  rule  requires  brakemen  to  inspect 
brakes  at  all  stoppings  of  the  train.  Eaton 
V.  New  York  Cent.,  etc.,  R.  Co.,  163  N.  Y. 
391,  57  N.  E.  609,  79  Am.  St.  Rep.  600  [re- 
versing 14  N.  Y.  App.  Div.  20,  43  N.  Y. 
Suppl.  666]  ;  Newton  r.  New  York  Cent., 
etc.,  R.  Co.,  96  N.  Y.  App.  Div.  81,  89  N.  Y. 
Suppl.  23. 

68.  St.  Louis,  etc.,  R.  Co.  v.  Brown,  67 
Ark.  295,  54  S.  W.  865;  Macv  r.  St.  Paul, 
etc.,  R.  Co.,  35  Minn.  200,  28  N.  W.  249; 
Tiernev  v.  Minneapolis,  etc.,  R.  Co.,  33  Minn. 
311,  23  N.  W.  229,  53  Am.  Rep.  35;  Fay 
V.  Minneapolis,  etc.,  R.  Co.,  30  ^Minn.  231, 
15  N.  W.  241;  Eaton  v.  New  York  Cent., 
etc.,  R.  Co.,  163  N.  Y.  391,  57  N.  E.  609, 
79  Am.  St.  Rep.  600. 

69.  California. —  Verdelli  r.  Gray's  Har- 
bor Commercial  Co.,  115  Cal.  517,  47  Pac. 
364. 

Indiana. —  Noblesville  Foundry,  etc.,  Co. 
V.  Yeaman,  3  Ind.  App.  521,  30  N.  E.  10. 
But  see  Spencer  v.  Ohio,  etc.,  R.  Co.,  130 
Ind.  181,  29  N.  E.  915. 

Kansas. —  Missouri  Pac.  R.  Co.  r.  Peregoy, 
36  Kan.  424,  14  Pac.  7. 
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as  to  permanent  or  constantly  recurring  clangers  is  generally  held  to  be  non- 
delegable so  as  to  relieve  the  master  from  liability,  and  an  employee  upon  whom 
the  duty  is  imposed  is  not  a  fellow  servant.'^'^  On  the  other  hand,  the  duty  to 
instruct  and  warn  as  to  dangers  arising  from  the  execution  of  the  general  details 
of  the  work  is  generally  held  to  pertain  to  the  duties  of  the  servants  as  between 
themselves,  so  that  a  faihire  or  negligence  in  regard  thereto  is  that  of  a  fellow 


Missouri. —  Dowling  v.  Allen,  74  Mo.  13, 
41  Am.  Rep.  298. 

New  York. —  Brennan  v.  Gordon,  118  N.  Y. 
489,  23  N.  E.  810,  16  Am.  St.  Rep.  775, 
8  L.  R.  A.  818,  (1890)  24  N.  E.  1103  (hold- 
ing that  where  employers  select  to  run  their 
elevator  an  employee  who  has  never  before 
performed  such  a  service,  they  are  liable  for 
the  negligence  of  an  instructor  employed  by 
them  to  teach  and  instruct  such  employee  as 
to  the  manner  of  running  the  elevator,  re- 
sulting in  injury  to  such  employee)  ;  Buckley 
V.  Gutta  Percha,  etc.,  Mfg.  Co',  41  Hun  450, 
1  N.  Y.  St.  492  [reversed  on  other  grounds 
in  113  N.  Y.  540,  21  N.  E.  717]  ;  Thall  v. 
Carnie,  1  Silv.  Sup.  401,  5  N.  Y.  Suppl. 
244. 

Washington. —  Jancko  v.  West  Coast  Mfg., 
etc.,  Co.,  34  Wash.  556,  76  Pac.  78. 

United  States. —  Robertson  v.  Cornelson,  34 
Fed.  716. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  419. 

But  see  O'Brien  v.  Rideout,  161  Mass.  170, 
36  N.  E.  792. 

Blasting. —  The  duty  to  instruct  an  inex- 
perienced workman  in  the  work  of  blasting 
cannot  be  delegated  so  as  to  relieve  the 
master  from  liability.  Holman  v.  Kempe,  70 
Minn.  422,  73  N.  W.  186. 

70.  Arkansas. — Ft.  Smith  Oil  Co.  v.  Slover, 
58  Ark.  168,  24  S.  W.  106. 

Georgia. —  Cheeney  v.  Ocean  Steamship  Co., 
92  Ga.  726,  19  S.  E.  33,  44  Am.  St.  Rep.  113. 

Illinois. —  Rogers  v.  Cleveland,  etc.,  R.  Co., 
211  111.  126,  71  N.  E.  850,  103  Am.  St.  Rep. 
185;  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242,  32  N.  E.  285,  18  L.  R.  A.  215;  St. 
Louis  Consol.  Coal  Co.  v.  Wombacher,  134 
111.  57,  24  N.  E.  627  [affirming  31  111.  App. 
288] ;  Kirk  v.  Senzig,  79  111.  App.  251;  Alton 
Paving,  etc.,  Co.  v.  Hudson,  74  111.  App.  612. 

Indiana. —  Flickner  v.  Lambert,  36  Ind. 
App.  524,  74  N.  E.  263. 

Iowa. — ■  Collingwood  v.  Illinois,  etc..  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283;  Beresford 
V.  American  Coal  Co.,  124  Iowa  34,  98  N.  W. 
902,  70  L.  R.  A.  256. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  v.  Hill, 
89  S.  W.  523,  28  Ky.  L.  Rep.  530.  See  Cin- 
cinnati, etc.,  R.  Co.  V.  Curd,  89  'S.  W.  140, 
28  Ky.  L.  Rep.  177,  construing  Tennessee 
law. 

Massachusetts. —  Wheeler  v.  Wason  Mfg. 
Co.,  135  Mass.  294. 

Minnesota.  —  Hjelm  v.  Western  Granite 
Contracting  Co.,  94  Minn.  169,  102  N.  W. 
384;  Borgerson  v.  Cook  Stone  Co.,  91  Minn. 
91,  97  K  w  734;  Carlson  v.  Northwestern 
Tel.  Exch.  Co.,  63  Minn.  428,  65  N.  W.  914. 

Missouri. —  Zellars  v.  Missouri  Water,  etc., 
Co.,  92  Mo.  App.  107. 

[IV,  G,  4,  a.  rvil),  (f)] 


Neiv  Jersey. —  Smith  v.  Oxford  Iron  Co., 
42  N.  J.  L.  467,  36  Am.  Rep.  535. 

New  York. —  Brennan  v.  Gordon,  118  N.  Y. 
489,  23  N.  E.  810,  16  Am.  St.  Rep.  775,  8 
L.  R.  A.  818;  O'Connor  v.  Barker,  25  N.  Y. 
App.  Div.  121,  49  N.  Y.  Suppl.  211. 

North  Carolina. —  Turrentine  v.  Welling- 
ton, 136  N.  C.  308,  48  S.  E.  739. 

Pennsylvania. —  Lebbering  v.  Struthers, 
157  Pa.  St.  312,  27  Atl.  720. 

Texas. —  Waxahachie  Cotton  Oil  Co.  v.  Mc- 
Lain,  27  Tex.  Civ.  App.  334,  66  S.  W.  226. 

Washington. —  Nelson  v.  S.  Willey  Steam- 
ship, etc.,  Co.,  26  Wash.  548,  67  Pac.  237. 

United  States. —  Burke  v.  Anderson,  67 
Fed.  814,  16  C.  C.  A.  442:  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  14  Fed.  564,  4  McCrary 
629. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  418. 

Where  the  servant  does  not  know,  and  has 
no  means  of  knowing,  the  danger  of  the 
place,  it  has  been  stated  that  the  duty  of 
the  master  to  warn  him  thereof  cannot  be 
delegated  so  as  to  relieve  the  master  of  lia- 
bility, Dossett  V.  St.  Paul,  etc..  Lumber  Co., 
40  Wash.  276,  82  Pac.  273.  See  also  O'Brien 
V.  Page  Lumber  Co.,  39  Wash.  537,  82  Pac. 
114. 

Warning  as  to  approach  of  trains. —  WTiere 
plaintiff's  intestate  was  working  on  a  rail- 
way track  over  which  trains  ran,  and  it  was 
the  duty  of  the  foreman,  on  the  approach 
of  a  train,  to  call  to  the  men  to  look  out 
for  the  train  on  a  certain  track,  and  plain- 
tiff's intestate  was  killed  by  failure  of  the 
foreman  to  give  the  customary  warning,  such 
warning  was  a  duty  owed  by  defendant  to 
deceased,  and  the  failure  to  perform  this 
duty  was  imputable  to  defendant  as  em- 
ployer. D'Agostino  v.  Pennsylvania  R.  Co., 
72  N.  J.  L.  358,  60  Atl.  lil3.  The  negli- 
gence of  a  towerman  in  charge  of  gates  at 
a  railway  crossing  in  failing  to  give  warn- 
ing of  the  approach  of  an  engine  by  lowering 
the  gates,  resulting  in  the  injury  of  a  fore- 
man of  a  switch  crew,  is  the  negligence  of 
the  master,  and  not  that  of  a  fellow  servant. 
Chicago,  etc.,  R.  Co.  v.  Wise,  106  111.  App. 
174  [affirmed  in  206  111.  453,  69  N.  E.  500]. 
A  railroad  company  is  liable  for  injury  to 
an  employee  while  engaged  in  making  re- 
pairs under  a  car  on  a  side  track,  caused  by 
the  failure  of  his  foreman  to  station  a  watch- 
man  near  by  to  give  warning  of  the  approach 
of  trains.  Luebke  v.  Chicago,  etc..  R.  Co.,  59 
Wis.  127,  17  N.  W.  870,  48  Am.  Rep.  483. 

Failure  of  sawyer  to  warn  men  working 
under  him  in  lumber  mill  see  Dossett  v.  St. 
Paul,  etc.,  Lumber  Co.,  40  Wash.  276,  82  Pac. 
273;  O'Brien  v.  Page  Lumber  Co.,  39  Wash- 
537,  82  Pac.  114. 
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servant,  exempting  the  master  from  liability,'^  unless  the  neglect  of  duty  is  an 


71.  Connecticut. —  Peterson  v.  Ne\Y  York, 
etc.,  R.  Co.,  77  Conn.  351,  59  Atl.  502. 

Delaware. —  Rex  v.  Pullman's  Palace  Car 
Co.,  2  Marv.  337,  43  Atl.  246. 

Georgia. —  Cheeney  v.  Ocean  Steamship  Co., 
92  Ga.  726,  19  S.  E.  33,  44  Am.  St.  Rep.  113; 
Ocean  Steamship  Co.  v.  Cheeney,  86  Ga.  278, 
12  S.  E.  351;  White  v.  Kennon,  83  Ga.  343, 
9  S.  E.  1082. 

Indiana. —  Kerner  v.  Baltimore,  etc.,  R.  Co., 
149  Ind.  21,  48  N.  E.  364  (holding  that  the 
master  is  not  bound  to  warn  skilled  servants 
against  the  improper  use  of  appliances,  and 
lience  that  the  failure  of  a  servant  to  suggest 
danger  was  that  of  a  fellow  servant)  ;  Perigo 
V.  Indianapolis  Brewing  Co.,  21  Ind.  App. 
338,  52  N.  E.  462.  But  see  Evansville,  etc., 
R.  Co.  V.  Holcomb,  9  Ind.  App.  198,  36  N.  E. 

39,  injury  to  car  repairer  by  failure  to  notify 
him  of  approach  of  engine. 

lotm. —  Collingwood  v.  Illinois,  etc.,  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283;  Beresford 
V.  x\merican  Coal  Co.,  124  Iowa  34,  98  N.  W. 
902,  70  L.  R.  A.  256. 

Maryland. —  State  t\  South  Baltimore  Car 
Works,  99  Md.  461,  58  Atl.  447. 

Michigan. —  Mikolojczak  v.  North  Amer- 
ican Chemical  Co.,  129  Mich.  80,  88  N.  W. 
75;  Wellihan  v.  National  Wheel  Co.,  128 
Mich.  1,  87  N.  W.  75. 

Minnesota. — ■  Borgerson  v.  Cook  Stone  Co., 
91  Minn.  91,  97  N.  W.  734;  Gittens  v.  Wil- 
liam Porten  Co.,  90  Minn.  512,  97  N.  W.  378  ; 
O'Niel  V.  Great  Northern  R.  Co..  80  Minn, 
27,  82  N.  W.  1086,  51  L.  R.  A.  532. 

Missouri. —  Richardson  v.  Mesker,  171  Mo. 
666,  72  S.  W.  506. 

Neio  Hampshire. —  McLaine  r.  Head,  etc., 
Co,,  71  N.  H.  294,  52  Atl.  545. 

New  York. —  Anglin  r.  American  Constr., 
etc.,  Co.,  109  N.  Y.  App.  Div.  237,  96  N.  Y. 
Suppl.  49;  Rvan  v.  Third  Ave.  R.  Co.,  92 
N.  Y,  App.  D'iv.  306,  86  N.  Y.  Suppl.  1070; 
Sutter  I'.  New  York  Cent.,  etc.,  R.  Co.,  79 
N.  Y.  App,  Div.  362,  79  N.  Y.  Suppl. 
1106. 

Oregon. —  Wagner  v.  Portland,  40  Oreg. 
389,  60  Pac.  985,  67  Pac.  300. 

Pennsylvania. —  Durst  v.  Carnegie  Steel 
Co.,  173  Pa.  St.  162,  33  Atl.  1102;  Shea  v. 
Pennsylvania  R.  Co.,  8  Pa.  Cas.  603,  13  Atl. 
193. 

Rhode  Island. —  Ilanna  v.  Granger,  18  R.  I. 
507,  28  Atl.  659. 

South  Carolina. — Biggers  v.  Catawba  Power 
Co.,  72  S.  C.  264,  51  S.  E.  882. 

Wisconsin. —  Dahlke  v.  Illinois  Steel  Co., 
100  Wis.  431,  76  N.  W.  362;  Fowler  v.  Chi- 
cago, etc.,  R.  Co.,  61  Wis.  159,  21  N.  W. 

40.  But  see  Zentner  v.  Oshkosh  Gas  Light 
Co.,  126  Wis.  196,  105  N.  W.  911. 

United  States. —  Martin  v.  Atchison,  etc., 
R.  Co.,  166  U.  S.  399,  17  S.  Ct.  603,  41 
L,  ed.  1051;  Southern  Pac.  Co.  v.  Pool,  160 
U.  S.  438,  16  S.  Ct.  338,  40  L.  ed.  485;  Her- 
mann V.  Port  Blakely  Mill  Co.,  71  Fed.  853. 

See  34  Cent.  Dig.  tit,  "Master  and 
Servant,"  §  418. 


But  see  San  Antonio,  etc.,  R.  Co.  v.  Mc- 
Donald, (Tex.  Civ.  App,  1895)  31  S.  W.  72; 
Torian  v.  Richmond,  etc.,  R.  Co.,  84  Va.  192, 
4  S.  E.  339. 

The  duty  to  give  signals,  as  prescribed  by 
rules  of  the  master,  ordinarily  relates  to  a 
mere  detail  of  the  work,  and  the  master  is 
not  liable  for  the  failure  or  the  negligence 
of  a  co-servant  in  regard  thereto.  Thaver  r. 
St.  Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am. 
Dec.  409;  Southern  R.  Co.  v.  Clifford,  110 
Ky.  727,  62  S.  W.  514,  23  Ky.  L.  Rep.  Ill; 
Shaw  V.  Bambrick-Bates  Constr.  Co.,  102  Mo. 
App.  666,  77  S.  W.  96;  Garland  v.  Missouri, 
etc.,  R.  Co.,  85  Mo.  App.  579;  McCosker  v. 
Long  Island  R.  Co.,  84  N.  Y.  77.  But  see 
Lake  Shore,  etc.,  R.  Co.  v.  Mau,  9  Ohio  Cir. 
Ct.  173,  4  Ohio  Cir.  Dec.  5;  Sroufe  v.  Moran 
Bros.  Co.,  28  Wash.  381,  68  Pac.  896,  92  Am. 
St.  Rep.  847,  58  L.  R.  A.  373. 

The  duty  of  causing  a  flag  to  be  sent 
ahead  to  signal  approaching  trains  while  a 
hand-car  was  proceeding  along  the  track  is 
not  one  which  the  railroad  company  was  re- 
quired to  perform  as  principal  or  master, 
but  one  which  rests  upon  the  foreman  merely 
as  a  fellow  servant  with  the  other  members 
of  his  gang  on  the  hand-car.  Whittlesy  v. 
New  York,  etc.,  R.  Co.,  77  Conn.  100,  58  Atl. 
459,  107  Am.  St.  Rep.  21. 

A  watchman  or  flagman  whose  negligence 
in  giving  warning  results  in  injury  to  an- 
other employee  is  a  fellow  servant  of  such 
employee.  Luebke  v,  Chicago,  etc.,  R.  Co., 
63  Wis.  91,  23  N.  W.  136,  53  Am.  St.  Rep. 
26G;  Cooper  v.  Milwaukee,  etc.,  R.  Co.,  23 
Wis.  668.  See  also  Murray  v.  St.  Louis,  etc., 
R.  Co.,  98  Mo.  573,  12  S.  W.  252,  14  Am.  St. 
Rep.  661,  5  L.  R.  A.  735. 

Trains  following  each  other. —  Neglect  of 
the  servant  in  charge  of  a  train,  part  of 
which  was  standing  on  the  track,  detached 
from  the  engine,  to  warn  an  approaching 
train,  is  not  a  breach  of  the  master's  duty 
to  furnish  a  "  safe  place "  entitling  an  in- 
jured employee  to  recover.  Jenkins  v.  Rich- 
mond, etc.,  R.  Co.,  39  S.  C.  507,  18  S.  E. 
182,  39  Am.  St.  Rep.  750. 

Where  a  peril  develops  during  the  progress 
of  the  work  and  relates  to  an  incident  of  the 
Avork,  the  duty  of  a  servant  to  warn  another 
relates  to  a  mere  detail  of  the  work.  Maltbie 
V.  Belden,  167  N.  Y.  307,  60  N.  E.  645.  54 
L.  R.  A.  52  [reversing  45  N.  Y.  App.  Div, 
384,  60  N.  Y.  Suppl.  824], 

Blasting. —  Failure  to  give  warning  of  a 
blast  where  such  work  is  being  carried  on 
continuously  is  the  negligence  of  a  fellow 
servant.  Gallagher  v.  McMullin,  25  N.  Y. 
App.  Div.  571,  49  N.  Y.  Suppl.  734;  Donovan 
r.  Ferris,  128  Cal.  48,  60  Pac.  519,  79  Am. 
St.  Rep.  25 ;  Kelly  Island  Lime,  etc.,  Co.  v. 
Pachuta,  69  Ohio 'St.  462,  69  N.  E.  988,  100 
Am.  St.  Rep.  706.  Contra,  Belleville  Stone 
Co,  u.  Mooney,  61  N.  J.  L.  253,  39  Atl.  764, 
39  L.  R.  A.  834  [afjimnng  60  N.  J.  L.  323, 
38  Atl.  835].  But  where  the  explosion  of  a 
particular  blast  was  in  the  control  of  plain- 
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official  act  of  an  agent  who  is  a  vice-principal  bj  virtue  of  his  rank.'^^  Of  course 
there  is  no  duty  to  warn  or  instruct  where  the  work  is  of  such  a  character  as  to 
require  no  special  skill  or  instruction,'^^  nor  where  the  danger  is  obvious  and  the 
servant  has  had  experience.'^'^ 

(g)  Promulgation  of  Rules  — (1)  In  General.  The  duty  of  the  master  to 
promulgate  necessary  rules  for  the  conduct  of  the  business''^  cannot  be  delegated 
so  as  to  shield  him  from  responsibility.'''^  But  where  the  master  has  performed 
his  duty  in  this  respect  he  cannot  be  held  liable,  where  he  has  used  reasonable 
care  in  selecting  competent  servants,  for  their  failure  to  observe  such  rules."^^ 

(2)  Train  Despatcher.  This  rule  is  applied  in  decisions  holding  that  a 
train  despatcher  having  control  of  the  movements  of  trains  upon  a  railroad  is,  in 
the  performance  of  his  duties  as  such,  a  vice-principal  as  to  other  employees  of  the 
railroad  injured  by  reason  of  his  negligence.'^'^    So  one  who  performs  the  duties  of 


tiff  and  a  fellow  servant,  and  without  warn- 
ing the  blast  was  exploded  by  the  fellow 
servant,  injuring  plaintiff,  and  a  custom  pre- 
vailed that  no  blast  should  be  exploded  with- 
out giving  two  distinct  signals,  the  failure 
of  such  fellow  servant  so  to  observe  the  rule 
was  the  failure  of  the  master,  as  such  servant 
stood  in  his  place,  and  the  master  was  liable 
for  the  resulting  injuries.  Hjelm  v.  West- 
ern Granite  Contracting  Co.,  94  Minn.  169, 
102  N.  W.  384. 

Unexploded  blasts. —  The  duty  to  warn 
the  succeeding  shift  of  miners  of  unexploded 
blasts  has  been  held  non-delegable.  Shannon 
V.  Consolidated  Tiger,  etc.,  Min.  Co.,  24  Wash. 
119,  64  Pac.  169.  But  see  Anderson  v.  Daly 
Min.  Co.,  16  Utah  28,  50  Pac.  815,  where 
the  practice  was  to  report  to  the  successors 
the  number  of  missed  holes,  but  if  the  out- 
going shift  failed  to  report  the  oncoming  shift 
made  inquiry,  and  this  was  the  rule  adopted 
by  them  for  their  security.  It  is  held  that 
the  failure  to  warn  a  servant  engaged  in 
making  preparations  for  a  blast  as  to  unex- 
ploded charges  is  the  negligence  of  a  fellow 
servant.  Vitto  v.  Keogan,  15  N.  Y.  App.  Div. 
329,  44  N.  Y.  Suppl.  1. 

72.  See  supra,  IV,  G,  4,  a,  (vi),  (c). 
Promise  to  warn. —  The  duty  of  one  who 

is  a  vice-principal  because  of  his  rank  to  give 
warning  to  an  inferior  servant  may  result 
from  his  promise  to  such  servant  to  give  such 
warning.  Bradley  v.  New  York  Cent.  R.  Co., 
3  Thomps.  &  C.  (N.  Y.)  288  [affirmed  in  62 
N.  Y.  99]  ;  Wall  v,  Texas,  etc.,  R.  Co.,  2  Tex. 
Unrep.  Cas.  432.  See  also  Rowland  v.  Mis- 
souri Pac.  R.  Co.,  20  Mo.  App.  463.  On  the 
other  hand,  if  the  assurance  relates  to  a  mere 
detail  of  the  work,  the  master  is  not  bound, 
even  though  it  be  given  by  his  alter  ego. 
Schott  V.  Onondaga  County  Sav.  Bank,  49 
N.  Y.  App.  Div.  503,  63  N.  Y.  Suppl.  631. 
See  also  Riley  v.  O'Brien,  53  Hun  (N.  Y. ) 
147,  6  N.  Y.  Suppl.  129;  Louisville,  etc.,  R. 
Co.  V.  Lahr,  86  Tenn.  335,  6  S.  W.  663. 

A  switchman  who  fails  to  give  warning  as 
directed  by  a  vice-principal,  whereby  a  col- 
lision results,  is  not  a  fellow  servant  of  em- 
ployees injured  by  the  collision.  Lake  Shore, 
etc.,  R.  Co.  V.  Fuller,  21  Ohio  Cir.  Ct.  605, 
11  Ohio  Cir.  Dec.  799. 

73.  Roepcke  v.  Michigan  Cent.  R.  Co.,  100 
Mich.  541,  59  N.  W.  243. 

[IV,  G,  4.  a,  (VII),  (f)] 


74.  Wolfe  V.  New  Bedford  Cordage  Co., 
189  Mass.  591,  76  N.  E.  222. 

75.  Assumption  of  risk  see  supra,  IV,  E,  3. 
Concurrent  negligence  of  master  and  fellow 

servant  see  supra,  IV,  G,  4,  a,  ( iv ) . 

Scope  of  employment  see  supra,  IV,  G,  3. 
b,  (VI). 

76.  See  supra,  IV,  C,  2. 

77.  Hannibal,  etc.,  R.  Co.  v.  Fox,  31  Kan. 
586,  3  Pac.  320 ;  Corcoran  v.  New  York,  etc., 
R.  Co.,  46  N.  Y.  App.  Div.  201,  61  N.  Y. 
Suppl.  672 ;  Tully  v.  New  York,  etc.,  R.  Co., 
10  N.  Y.  App.  Div.  463,  42  N.  Y.  Suppl.  29; 
Wagner  v.  Portland,  40  Oreg.  389,  60  Pac. 
985,  67  Pac.  300.  See  Daley  v.  Brown,  45 
N.  Y.  App.  Div.  428,  60  N.  Y.  Suppl.  840. 

78.  Maryland. —  State  v.  South  Baltimore 
Car  Works,  99  Md.  461,  58  Atl.  447. 

Massachusetts. —  Clifford  v.  Old  Colonv  R. 
Co.,  141  Mass.  564,  6  N.  E.  751. 

Michigan. —  Stanley  v.  Chicago,  etc.,  R.  Co., 
101  Mich.  202,  59  N.  W.  393;  Conger  v.  Flint, 
etc.,  R.  Co.,  86  Mich.  76,  48  N.  W.  695,  run- 
ning train  at  speed  prohibited  by  rule. 

New  York. —  Corcoran  v.  New  York,  etc.,. 
R.  Co.,  46  N.  Y.  App.  Div.  201,  61  N.  Y. 
Suppl.  672;  Smith  v.  New  York  Cent.,  etc., 
R.  Co.,  88  Hun  468,  34  N.  Y.  Suppl.  881 
[affirmed  in  153  N.  Y.  664,  48  N.  E.  1107]. 

West  Virginia. —  Ward  v.  Chesapeake,  etc., 
R.  Co.,  39  W.  Va.  46,  19  S.  E.  339,  failure 
to  look  for  signals. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  411  et  seq. 

Time-table. —  Where  a  railroad  company 
formulates  a  proper  and  safe  time-table,  the 
negligence  of  the  employees  in  charge  of  a 
train  in  disregarding  such  time-table, 
whereby  a  collision  occurs  in  which  a  brake- 
man  is  killed,  is  the  *  negligence  of  a  fellow 
servant,  for  which  the  representatives  of  the 
brakeman  cannot  recover.  Rose  v.  Boston, 
etc.,  R.  Co.,  58  N.  Y.  217. 

79.  Arka/nsas. —  Little  Rock,  etc.,  R.  Co.  v. 
Barry,  58  Ark.  198,  23  S.  W.  1097,  25  L.  R.  A. 
386. 

California. —  McKune  v.  California  South 
R.  Co.,  66  Cal.  302,  5  Pac.  482,  statute. 

Connecticut. —  Darrigan  -v.  New  York,  etc., 
R.  Co.,  52  Conn.  285,  52  Am.  Rep.  590. 

Illinois. —  Chicago,  etc.,  R.  Co.  V.  Young, 
26  111.  App.  115. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Heck,., 
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a  train  despatclier,^*^  sucli  as  a  station  agent,^^  is  a  vice-principal  while  acting  as 
train  despatcher. 

(3)  Telegraph  Operators  and  Other  Servants  Transmitting  Orders. 
While  the  employee  who  makes  rules  is  not  a  fellow  servant,  in  so  far  as  negli- 
gence in  connection  therewith  is  concerned,  it  is  otherwise  as  to  one  who  merely 
transmits  orders.^^  Thus  a  telegraph  operator  whose  dnty  it  is  to  transmit  infor- 
mation in  regard  to  the  location  of  trains  upon  the  road  and  communicate 
instructions  for  running  them,  received  by  him  from  the  train  despatchers,  is 
the  fellow  servant  of  employees  in  charge  of  such  train.^^  So  a  telegraph  operator 
whose  duty  it  is  to  display  signals  to  govern  the  running  of  trains  is  a  fellow 
servant  of  those  in  charge  of  a  train  injured  in  a  collision  caused  by  the  operator's 
neglect  of  such  duty.^'* 

(h)  Emjploymeiit  of  Servants  —  (1)  Selection  and  Eetention.  The  selec- 
tion of  servants  is  a  personal  duty  of  the  master  and  he  cannot  avoid  liability  for 
injuries  to  another  servant  caused  by  the  negligent  performance  of  that  duty  by 
showing  that  he  delegated  the  performance  of  the  duty  to  a  fellow  servant,  the 
latter  being  a  vice-principal  in  that  respect.^^    For  example,  where  a  railroad 


151  Ind.  292,  50  N.  E.  988  [disapproving 
Robertson  v.  Terre  Haute,  etc.,  R.  Co.,  78 
Ind.  77,  41  Am.  Rep.  552]. 

Indian  Territory. —  Missouri,  etc.,  R.  Co.  v. 
Elliott,  2  Indian  Terr.  407,  51  S.  W.  1067. 

Michigan. — Hunn  v.  Michigan  Cent.  R.  Co., 

78  Mich.  513,  44  N.  W.  502,  7  L.  R.  A.  500. 
Missouri. —  Smith  v.  Wabash,  etc.,  R.  Co.. 

92  Mo.  359,  4  S.  W.  129,  1  Am.  St.  Rep. 
729. 

^ew  Hampshire. —  Wallace  v.  Boston,  etc., 
R.  Co.,  72  N.  n.  504,  57  Atl.  913. 

New  York. —  Hankins  v.  New  Yorlc,  etc., 
R.  Co.,  142  N.  Y.  416,  37  N.  E.  466,  40  Am. 
St.  Rep.  616,  25  L.  R.  A.  396  [reversing  22 
X.  Y.  Suppl.  1120  {affirming  55  Hun  81,  8 
N.  Y.  Suppl,  272)];  McChesney  v.  Panama 
R.  Co.,  21  N.  Y.  Suppl.  207. 

Pennsylvania. —  Brommer  v.  Philadelphia, 
etc.,  R.  Co.,  205  Pa.  St.  432,  54  Atl.  1092; 
Lewis  V.  Seifert,  116  Pa.  St.  628,  11  Atl.  514. 
2  Am.  St.  Rep.  631. 

West  Virginia. —  Flannegan  t.  Chesapeake, 
etc.,  R.  Co.,  40  W.  Va.  436,  21  S.  E.  1028,  52 
Am.  St.  Rep.  896. 

United  States. —  Sante  Fe  Pac.  R.  Co.  v. 
Holmes,  136  Fed.  66,  68  C.  C.  A.  634;  North- 
ern Pac.  R.  Co.  V.  Mix,  121  Fed.  476,  57  C.  C. 
A.  592;  Felton  v.  Harbeson,  104  Fed.  737,  44 
G.  C.  A.  188;  Clyde  v.  Richmond,  etc.,  R. 
Co.,  69  Fed.  673;  Baltimore,  etc.,  R.  Co.  v. 
Camp,  65  Fed.  952,  13  C.  C.  A.  233;  Crew  v. 
St.  Louis,  etc.,  R.  Co.,  20  Fed.  87. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  495. 

Contra. —  Norfolk,  etc.,  R.  Co.  i\  Hoover, 

79  Md.  253,  29  Atl.  994,  47  Am.  St.  Rep.  392, 
25  L.  R.  A,  710:  Millsaps  v.  Louisville,  etc.. 
R.  Co.,  69  Miss.  423,  13  So.  696. 

80.  Galveston,  etc.,  R,  Co.  v.  Arispe,  5  Tex. 
Civ.  App.  611,  23  S.  W.  928,  24  S.  W.  33. 

A  car  starter  in  the  employ  of  a  street  rail- 
way company  occupies  the  position  prac- 
tically equivalent  to  that  of  train  despatcher 
of  a  railroad  in  so  far  as  the  rule  of  fellow 
service  is  concerned.  Quinn  r.  Brooklyn 
Heights  R.  Co.,  91  N.  Y.  App.  Div.  489,  86 
N.  Y.  Suppl.  883. 


81.  Palmer  i\  Utah,  etc.,  R.  Co.,  2  Ida. 
(Hash.)  315,  13  Pac.  425. 

82.  Card  v.  Eddy,  129  Mo.  510,  28  S.  W. 
979,  36  L.  R.  A.  800,  (Mo.  1894)  28  S.  W. 
753,  (Mo.  1893)  24  S.  W.  746;  Knutter  v. 
New  York,  etc.,  Tel.  Co.,  67  N.  J.  L.  646,  52 
Atl.  565,  58  L.  R.  A.  808;  Slater  v.  Jewett, 
85  N.  Y.  61,  39  Am.  Rep.  627. 

83.  Slater  v.  Jewett,  85  N.  Y.  61,  39  Am. 
Rep.  627 ;  Dana  v.  New  York  Cent.,  etc.,  R. 
Co.,  23  Hun  (N.  Y.)  473;  Northern  Pac.  R. 
Co.  V.  Dixon,  194  U.  S.  338,  24  S.  Ct.  683,  48 
L.  ed.  1006;  Northern  Pac.  R.  Co.  v.  Dixon, 
139  Fed.  737,  71  C.  C.  A.  555;  Illinois  Cent. 
R.  Co.  V.  Bentz,  99  Fed.  657,  40  C.  C.  A.  56 ; 
Oregon  Short  Line,  etc.,  R,  Co.  v.  Frost,  74 
Fed.  965,  21  C.  C.  A.  186  [reversing  69  Fed. 
936]  ;  Baltimore,  etc.,  R.  Co.  v.  Camp,  65 
Fed.  952,  13  C.  C.  A.  233 ;  McKaig  v.  North- 
ern Pac.  R.  Co.,  42  Fed.  288.  Contra,  Hall 
v.  Galveston,  etc.,  R.  Co.,  39  Fed.  18. 

Statutory  provisions. —  In  Virginia,  under 
a  statute  authorizing  a  recovery  by  an  em- 
ployee engaged  in  any  work  in  the  operation 
of  an  engine  where  the  negligence  was  that 
of  one  charged  with  despatching  trains  or 
transmitting  telegraphic  or  telephonic  orders 
therefor,  a  railroad  company  is  liable  to  the 
locomotive  engineer  for  injuries  caused  by  the 
failure  of  the  telegraph  operator  to  transmit 
an  order  sent  out  from  the  train  despatcher's 
office  in  regard  to  the  movement  of  trains. 
Virginia,  etc.,  R.  Co.  v.  Clower,  102  Va.  867, 
47  S.  E.  1003. 

84.  Monaghan  v.  New  York  Cent.,  etc.,  R. 
Co.,  45  Hun  (N.  Y.)  113;  Cincinnati,  etc., 
R.  Co.  V.  Clark,  57  Fed.  125,  6  C.  C.  A.  281. 

85.  Alabama. —  Tyson  v.  South,  etc,,  Ala- 
bama R.  Co.,  61  Ala.  554,  32  Am.  Rep.  8; 
Walker  r.  Boiling,  22  Ala.  294. 

Connecticut. —  See  McElligott  v.  Randolph, 
61  Conn.  157,  22  Atl.  1094,  29  Am.  St.  Rep. 
181. 

Massachusetts. —  Gilman  v.  Eastern  R.  Co., 
13  Allen  433,  90  Am.  Dec.  210. 

Michigan. —  Quincy  Min.  Co.  r.  Kitts,  42 
Mich.  34,  3  N.  W.  240. 

New  York. —  Baulec  v.  New  York,  etc.,  R. 
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engineer  leaves  liis  engine  with  the  management  of  the  fireman  or  otlier  employee 
unskilled  in  running  an  engine,  and  a  fellow  servant  is  injured  thereby,  the  com- 
pany is  liable.^^  Where  a  servant  becomes  incompetent,  the  negligence  of  tlie 
employee  whose  duty  it  was  to  employ  and  discharge,  in  thereafter  retaining  him, 
is  the  negligence  of  a  vice-principal.^^ 

(2)  Duty  to  Supply  Sufficient  ]^ umber  of  Servants.  The  duty  of  using 
reasonable  care  to  supply  a  sufficient  number  of  servants  to  perform  the  work 
with  reasonable  and  ordinary  safety  to  those  engaged  in  it  is  one  which  cannot 
be  delegated  to  a  servant  so  as  to  relieve  the  master  from  liability .^^ 

(viii)  Servants  IN  Different  Departments^^ — (a)  Not  Fellow  Servants 
in  Some  States.  Employees  in  different  departments  of  the  master's  business  are 
in  some  states  not  fellow  servants,^  although  in  most  of  the  states  this  rule,  known 


Co.,  59  N.  Y.  356,  17  Am.  Rep.  325;  Laning 
i\  New  York  Cent.  R.  Co.,  49  N.  Y.  521,  10 
Am.  Rep.  417;  Chapman  v.  Erie  R.  Co.,  1 
Tliomps.  &  C.  526  {reversed  on  other  grounds 
in  55  N.  Y.  579]  ;  Henry  v.  Brady,  9  Daly 
142.  But  see  Wright  v.  New  York  Cent.  R. 
Co.,  25  N.  Y.  562  (holding  that  the  employ- 
ment of  a  substitute  servant,  where  not 
within  the  duties  of  the  employing  agent,  is 
the  act  of  a  fellow  servant  rather  than  of  a 
vice-principal ) , 

Pennsylvania. — Frazier  v.  Pennsylvania  R. 
Co.,  38  Pa.  St.  104,  80  Am.  Dec.  467. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Henthorne,  73  Fed.  634,  19  C,  C.  A.  623. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  473. 

Contra.— Wilson  v.  Hume,  30  U.  C.  C.  P. 
542. 

For  instance,  where  a  superintendent  sends 
away  the  employee  in  charge  of  an  engine 
and  himself  attempts  to  operate  it  whereby 
a  servant  is  injured,  the  master  is  liable. 
Beresford  r.  American  Coal  Co.,  124  Iowa  34, 
98  N.  W.  902,  70  L.  R.  A.  256. 

Directing  inexperienced  workmen  to  per- 
form work. —  A  master  is  liable  for  the  negli- 
gence of  the  foreman  in  directing  an  inex- 
perienced workman  to  operate  the  lever  of 
the  machine  whereby  another  servant  was 
injured,  on  account  of  the  improper  manner 
of  handling  the  lever.  Fraser  v.  Schroeder, 
163  111.  459,  45  N.  E.  288  [affirming  60  HI. 
App.  519].  But  where  a  railroad  employed 
in  its  repair  shop  a  requisite  number  of  serv- 
ants Avho  were  skilful  in  doing  certain  work, 
but  the  foreman  of  the  shop  negligently  de- 
tailed on  such  work  an  unskilful  servant, 
whose  lack  of  skill  caused  an  injury  to  an- 
other servant,  the  master  was  not  liable. 
Hilton  V.  Fitchburg  R.  Co.,  73  N.  H.  116,  59 
Atl.  62.5,  68  L.  R.  A.  428. 

86.  Indiana. —  Ohio,  etc.,  R.  Co.  v.  Col- 
larn,  73  Ind.  261,  38  Am.  Rep.  134. 

Missouri. —  Harper  v.  Indianapolis,  etc.,  R. 
Co.,  47  Mo.  567,  4  Am.  Rep.  353. 

Nev}  York. —  Moylan  v.  Davids,  21  N.  Y. 
Suppl.  249  [affirmed  in  140  N.  Y.  634,  35 
N.  E.  891]. 

Virginia. — ^  Norfolk,  etc.,  R.  Co.  r.  Thomas, 
90  Va.  20.5,  17  S.  E.  884,  44  Am.  St.  Rep. 
906. 

West  Virginia. —  Core  v.  Ohio  River  R. 
Co.,  38  W.  Va.  456,  18  S.  E.  596. 

[IV,  G,  4,  a,  (VII),  (h),  (1)] 


Contra. —  South  Florida  R.  Co.  v.  Price, 
32  Fla.  46,  13  So.  638;  Parrish  v.  Pensa- 
cola,  etc.,  R.  Co.,  28  Fla.  251,  9  So.  696; 
Houston,  etc.,  R.  Co.  v.  Myers,  55  Tex.  110. 

87.  Laning  v.  New  York  Cent.  R.  Co.,  49 
N.  Y.  521,  10  Am.  Rep.  417;  Texas  Mexican 
R.  Co.  V.  Whitmore,  58  Tex.  276;  Wabash 
Western  R.  Co.  v.  Brow,  65  Fed.  941,  13 
C.  C.  A.  222  {reversed  on  other  grounds  in 
164  U.  S.  271,  17  S.  Ct.  126,  41  L.  ed.  431]. 

The  fact  that  a  servant  has  power  to  tem- 
porarily suspend  men  under  him,  where  he 
has  not  the  power  to  discharge  them,  does 
not  make  him  a  vice-principal  in  so  far  as 
the  duty  to  exercise  reasonable  care  to  retain 
in  the  service  only  those  employees  who  were 
careful  and  prudent  is  concerned.  Weeks  v. 
Scharer,  129  Fed.  333,  64  C.  C.  A.  11. 
Contra,  Baltimore,  etc,,  R.  Co.  v.  Henthorne, 
73  Fed.  634,  19  C.  C.  A.  623. 

A  yard  master,  to  whom  a  railroad  com- 
pany has  committed  the  power  to  discharge 
for  incompetency  employees  within  the  yard, 
is  its  vice-principal  so  far  as  concerns  the 
performance  of  such  duty.  Galveston,  etc., 
R.  Co.  V.  Eckles,  25  Tex.  Civ.  App.  179,  60 
S.  W.  830. 

88.  Cheeney  v.  Ocean  Steamship  Co.,  92 
Ga.  726,  19  S.  E.  33,  44  Am.  St.  Rep.  113; 
Beresford  v.  American  Coal  Co.,  124  Iowa 
34,  98  N.  W.  902,  70  L.  R.  A.  256;  Flike 
V.  Boston,  etc.,  R.  Co.,  53  N.  Y.  549,  13  Am. 
Rep.  545;  Besel  v.  New  York  Cent.,  etc.,  R. 
Co.,  9  Hun  (N.  Y. )  457  {reversed  on  other 
grounds  in  70  N.  Y.  171];  Hussey  v.  Coger, 
9  N.  Y.  St.  340;  Mason  v.  Edison  Mach. 
Works,  28  Fed.  228. 

89.  Application  of  doctrine  to  particular 
employment  see  infra,  IV,  G,  4,  a,  (ix). 

Under  Employers'  Liability  Act  see  infra, 
IV,  G,  4,  b,  (IV), 

90.  Arizona. —  Southern  Pac.  Co.  v.  Mc- 
Giil,  5  Ariz.  36,  44  Pac.  302, 

Illinois. —  Illinois  Steel  Co.  v.  Bauman, 
178  111.  351,  53  N.  E.  107,  69  Am.  St.  Rep. 
316;  Peoria,  etc.,  R.  Co,  v.  Rice,  144  111. 
227,  33  N.  E.  951;  Toledo,  etc.,  R.  Co.  v. 
Ingraham,  77  111.  309. 

Kentucky. —  Louisville,  etc.,  R.  Co,  v. 
Lowe,  118  Ky.  260,  80  S.  W.  768,  25  Ky.  L. 
Rep.  2317,  65  L.  R.  A.  122;  Louisville,  etc., 
R,  Co.  V.  Davis,  115  Ky.  270,  71  S.  W.  658, 
24  Ky.  L.  Rep.  1415;  Dana  v.  Blackburn, 
90  S.  W.  237,  28  Ky.  L.  Rep.  695. 
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as  tlie  "different  department  rule,"  has  been  either  expressly  or  impliedly 
rejected.^^    However,  as  will  be  shown  in  a  subsequent  section,  the  rule  is  now 


Louisiana. —  Levins  v.  Bancroft,  114  La. 
105,  38  So,  72 ;  Merritt  v.  Victoria  Lumber 
Co.,  Ill  La.  159,  35  So.  497;  Stucke  u.  Or- 
leans R.  Co.,  50  La.  Ann.  172,  23  So.  342. 

Nehraska. —  Union  Pac.  R.  Co,  v.  Erick- 
son,  41  Nebr.  1,  59  N.  W.  347. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v. 
Martin,  113  Tenn.  266,  87  S.  W.  418;  Louis- 
ville, etc.,  R.  Co.  V.  Lahr,  86  Tenn.  335,  6 
S.  W.  663;  Nashville,  etc.,  R.  Co.  v.  Carroll, 
6  Heisk.  347,  In  this  state  the  different  de- 
partment rule  has  no  application  except  as 
to  railroad  companies.  Coal  Creek  Min.  Co. 
V.  Davis,  90  Tenn.  711,  18  S.  W.  387. 

Utah.— Vool  V.  Southern  Pac.  Co.,  20 
Utah  210,  58  Pac.  326;  Webb  v.  Denver,  etc., 
R.  Co.,  7  Utah  363,  26  Pac.  981;  Daniels 
V.  Union  Pac.  R.  Co.,  6  Utah  357,  23  Pac. 
762. 

United  States. —  Pike  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  95;  King  v.  Ohio,  etc.,  R.  Co., 
14  Fed,  277,  11  Biss.  362;  Kielley  i;.  Belcher 
Silver  Min.  Co.,  14  Fed.  Cas.  No.  7,760,  3 
Sawy.  437. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  475  et  seq. 

The  ground  upon  which  those  courts  pro- 
ceed which  hold  an  employer  liable  to  his 
servants  for  the  negligent  acts  of  other  serv- 
ants in  a  separate  and  distinct  department 
is  that  the  servant  only  accepts  the  risk  of 
the  negligence  of  those  so  closely  associated 
with  him  as  that  he  may  be  supposed  to 
have  contracted  with  reference  to  the  pos- 
sibility of  their  negligence,  they  coming 
through  such  association  to  some  extent  un- 
der his  influence.  Louisville,  etc.,  R.  Co. 
V.  Stuber,  108  Fed.  934,  48  C.  C.  A.  149,  54 
L.  R.  A.  696. 

In  Kentucky  where  the  master  is  liable, 
under  the  superior  servant  rule,  only  in 
cases  where  the  negligence  is  gross,  the  rule 
as  to  gross  negligence  does  not  extend  to  in- 
juries where  the  servants  are  in  different 
departments,  but  in  such  case  ordinary  negli- 
gence may  be  sufficient.  Louisville,  etc.,  R. 
Co.  v.  Collins,  2  Duv.  114,  87  Am.  Dec.  486. 

91.  California. —  Leishman  v.  Union  Iron 
Works,  148  Cal.  274,  83  Pac.  30,  3  L.  R.  A. 
N.  S.  500;  Hogan  v.  Central  Pac.  R.  Co.,  49 
Cal.  128. 

Colorado. —  Denver  Tramway  Co.  v. 
O'Brien,  8  Colo.  App,  74,  44  Pac.  766, 
teamster  and  employee  in  charge  of  boiler. 

Connecticut. —  McQueeney  v.  Norcross,  75 
Conn.  381,  53  Atl.  780,  54  Atl.  301. 

Florida. —  South  Florida  R.  Co.  v.  Weese, 
32  Fla.  212,  13  So.  436. 

Georgia. —  Colley  v.  Southern  Cotton  Oil 
Co.,  120  Ga.  258,  47  S.  E.  932;  Ingram  r. 
Hilton,  etc..  Lumber  Co.,  108  Ga.  194,  33 
S.  E.  961;  Davis  Muscogee  Mfg.  Co.,  106 
Ga.  126,  32  S.  E.  30;  White  v.  Kennon,  83 
Ga.  343,  9  S.  E.  1082;  Keith  v.  Walker  Iron 
etc.,  Co.,  81  Ga.  49,  7  S.  E.  166,  12  Am.  St. 
Rep.  296.  See  Ellington  v.  Beaver  Dam 
Lumber  Co.,  93  Ga.  53,  19  S.  E.  21.    But  see 


Bain  v.  Athens  Foundry,  etc.,  Mach.  Works, 
75  Ga.  718,  holding  that  a  blaster  employed 
to  remove  certain  rocks  on  his  employer's 
property,  and  having  sole  charge  of  the  work 
of  blasting,  is  not  a  fellow  servant  of  a 
wood  workman  in  the  employer's  foundry 
having  nothing  to  do  with  the  blasting.  It 
is  now  provided  by  statute  that  the  depart- 
ment rule  does  not  apply  except  in  case  of 
railroad  companies.  Brush  Electric  Light, 
etc.,  Co.  u.  Wells,  110  Ga.  192,  35  S.  E.  365. 

Indiana. —  In  this  state  the  different  de- 
partment rule  was  adopted  in  the  earlier 
cases  (Fitzpatrick  v.  New  Albany,  etc.,  R. 
Co.,  7  Ind.  436 ;  Gillenwater  v.  Madison,  etc., 
R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101);  but 
was  afterward  overruled  (Columbus,  etc.,  R. 
Co.  V.  Arnold,  31  Ind.  174,  99  Am.  Rep. 
615),  and  has  not  since  been  followed  (In- 
dianapolis, etc..  Rapid  Transit  Co.  v.  Andis, 
(1904)  72  N.  E.  145;  Indianapolis,  etc., 
Rapid  Transit  Co.  v.  Foreman,  162  Ind.  85, 
69  N.  E.  669,  102  Am.  St.  Rep.  185). 

loiva. —  Treka  v.  Burlington,  etc.,  R.  Co., 
100  Iowa  205,  69  N.  W.  422. 

Kansas. —  The  assignment  of  servants  of 
the  same  master  to  separate  departments  of 
the  same  general  enterprise  does  not  affect 
their  relation  as  fellow  servants,  unless  such 
departments  are  so  far  disconnected  that  each 
may  be  considered  a  separate  undertaking. 
Atchison,  etc.,  Bridge  Co.  v.  Miller,  71  Kan. 
13,  80  Pac.  18,  1  L.  R.  A.  N.  S.  682.  See 
also  Donnelly  v.  Cudahy  Packing  Co.,  68 
Kan.  653,  75  Pac.  1017. 

Maryland. —  Wonder  v.  Baltimore,  etc.,  R. 
Co.,  32  Md.  411,  3  Am.  Rep.  143. 

Massachusetts. —  McGuirk  v.  Shattuck,  1.60 
Mass.  45,  35  N.  E.  110,  39  Am.  St.  Rep.  454 
( laundress  and  coachman )  ;  Farwell  v.  Bos- 
ton, etc.,  R.  Co.,  4  Mete.  49,  38  Am.  Dec. 
339. 

Michigan. —  Adams  v.  Iron  Cliffs  Co.,  78 
Mich.  271,  44  N.  W.  270,  18  Am.  St.  Rep. 
441;  Sell  v.  Rietz  Lumber  Co.,  70  Mich.  479, 

38  N.  W.  451. 

Minnesota. —  Foster  v.  Minnesota  Cent.  R. 
Co.,  14  Minn.  360. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hughes,  49  Miss.  258. 

Missouri. —  Grattis  v.  Kansas  Citj^,  etc.,  R. 
Co.,  153  Mo.  380,  55  S.  W.  108,  77  Am.  St. 
Rep.  721,  48  L.  R.  A.  399;  Dickey  v.  Dickey, 
111  Mo.  App.  304,  86  S.  W.  909.  See  also 
Stocks  V.  St.  Louis  Transit  Co.,  106  Mo.  App. 
129,  79  S.  W.  1176;  Johnson  v.  Metropolitan 
St.  R.  Co.,  104  Mo.  App.  588,  78  S.  W.  275. 
Compare  Shore  v.  American  Bridge  Co.,  Ill 
Mo.  App.  278,  86  S.  W.  905.  The  earlier  cases 
accepted  the  rule.  Relyea  v.  Kansas  City,  etc., 
R.  Co.,  112  Mo.  86,  20  S.  W.  480,  18  L.  R.  A. 
817;  Renfro  v.  Chicago,  etc.,  R.  Co.,  86  Mo. 
302. 

Neio  Jersey.— Curlej  v.  Hoff,  62  N.  J.  L. 
758,  42  Atl.  731. 

Neto  Yorfc.— Slater  v.  Jewett,  85  N.  Y.  61, 

39  Am.  Rep.  627;  Zilver  v.  Robert  Graves 
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adopted  by  the  employers'  liability  acts  in  some  of  tlie  states  wliicli  bad 
previously  rejected  it.^^ 

(b)  What  Constitutes  cc  Dejpartment?'^  One  of  tbe  reasons  given  by  tlie  courts 
rejecting  tlie  different  department  rule  is  the  inability  to  determine  wliat  is  a 
separate  and  distinct  department.^*  Even  in  those  states  which  bave  adopted  the 
rule  no  definition  has  been  attempted  to  determine  what  constitutes  a  department. 
It  has  been  held  that  the  rule  cannot  be  applied  where  only  a  few  servants  are 
employed,  and  they  are  so  closely  associated  in  work,  and  the  area  of  operations 
is  so  circumscribed  that  but  one  superintendent  over  all  is  required.^^  A  train 
crew  of  a  railroad  and  trackmen  are  in  different  departments.^®  Thus  a  car 
inspector  or  repairer  has  been  held  to  be  in  a  different  department  from  a  train 


Co.,  106  N.  Y.  App.  Div.  582,  94  N.  Y. 
Suppl.  714  (elevator  operator  and  servant 
addressing  envelopes)  ;  Bateman  i;.  New  York 
Cent.,  etc.,  R.  Co.,  67  N.  Y.  App.  Div.  241, 
73  N.  Y.  Suppl.  390  (plumbers  and  office 
cleaners)  ;  Wilson  v.  Hudson  River  Water 
Power,  etc.,  Co.,  71  Hun  292,  24  N.  Y.  Suppl. 
1C72  (chemist  and  laborer  engaged  in  con- 
struction of  work)  ;  Ross  i;.  New  York  Cent., 
etc.,  R.  Co.,  5  Hun  488  [affirmed  in  74  N.  Y. 
617] ;  Spillane  v.  Eastmans,  33  Misc.  463,  67 
N.  Y.  Suppl.  867  [reversing  32  Misc.  235,  65 
N.  Y.  Suppl.  668];  McKay  v.  Buffalo  Bill's 
Wild  West  Co.,  17  Misc.  601,  40  N.  Y.  Suppl. 
592.  But  see  McTaggart  ij.  Eastmans  Co.,  28 
Misc.  127,  58  N.  Y.  Suppl.  1118  [affirming 
27  Misc.  184,  57  N.  Y.  Suppl.  222],  holding 
that  a  hod  carrier  and  the  driver  of  a  truck 
are  not  fellow  servants. 

North  Carolina. —  Olmstead  v.  Raleigh,  130 
N.  C.  243,  41  S.  E.  292. 

North  Dakota. —  Ell  v.  Northern  Pac.  R. 
Co.,  1  N.  D.  336,  48  N.  W.  222,  26  Am.  St. 
Rep.  621,  12  L.  R.  A.  97. 

Pennsylvania. —  Specs  v.  Boggs,  198  Pa.  St. 
112,  47  Atl.  875,  82  Am.  St.  Rep.  792,  52 
L.  R.  A.  933;  New  York,  etc.,  R.  Co.  v.  Bell, 
112  Pa.  St.  400,  4  Atl.  50.  But  see  Baird  v. 
Pettit,  70  Pa.  St.  477,  holding  that  an  in- 
jured employee,  hired  to  make  drawings,  was 
not  a  fellow  servant  of  a  carpenter  employed 
to  do  jobbing  work  about  the  premises. 

Rhode  Island. —  Hanna  v.  Granger,  18  R.  I. 
,507,  28  Atl.  659;  Brodeur  v.  Valley  Falls  Co., 
16  R.  I.  448,  17  Atl.  54. 

South  Carolina. —  Wilson  v.  Charleston, 
etc.,  R.  Co.,  51  S.  C.  79,  28  S.  E.  91. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Farmer, 
73  Tex.  85,  11  S.  W.  156;  Missouri  Pac.  R. 
Co.  V.  Watts,  63  Tex.  549;  Dallas  v.  Gulf, 
etc.,  R.  Co.,  61  Tex.  196;  Consumers'  Cotton 
Oil  Co.  v.  Jonte,  36  Tex.  Civ.  App.  18,  80 
S.  W.  847. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Nuckol, 
91  Va.  193,  21  S.  E.  342.  The  earlier  cases 
accepted  the  doctrine.  Richmond,  etc.,  R. 
Co.  V.  Norment,  84  Va.  167,  4  S.  E.  211,  10 
Am.  St.  Rep.  827;  Moon  v.  Richmond,  etc., 
R.  Co.,  78  Va.  745,  49  Am.  Rep.  401. 

West  Virginia. —  Unf ried  v.  Baltimore,  etc., 
R.  Co.,  34  W.  Va.  260,  12  S.  E.  512. 

Wisconsin. —  Grant  v.  Keystone  Lumber 
Co.,  119  Wis.  229,  96  N.  W.  535,  100  Am.  St. 
Rep.  883;  Ewald  v.  Chicago,  etc.,  R.  Co.,  70 
Wis.  420,  36  N.  W.  12,  591,  5  Am.  St.  Rep. 

[IV,  G,  4,  a,  (VIII).  (a)] 


178;  Chamberlain  v.  Milwaukee,  etc.,  R.  Co., 
11  Wis.  238. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Hambly,  154  U.  S.  349,  14  S.  Ct.  983,  38 
L.  ed.  i009;  Quebec  Steamship  Co.  v.  Mer- 
chant, 133  U.  S.  375,  10  S.  Ct.  397,  33  L.  ed. 
656;  Louisville,  etc.,  R.  Co.  v.  Stuber,  108 
Fed.  934,  48  C.  C.  A.  149,  54  L.  R.  A.  696 
[reversing  102  Fed.  421]  ;  Tomlinson  v.  Chi- 
cago, etc.,  R.  Co.,  97  Fed.  252,  38  C.  C.  A.  148. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  475  et  seq. 

In  the  federal  courts  the  rule  is  that  if 
the  departments  of  the  two  servants  are  so 
far  separated  from  each  other  that  the  pos- 
sibility of  coming  in  contact,  and  hence  of 
incurring  danger  from  the  negligent  perform- 
ance of  the  duties  of  such  other  department, 
could  not  be  said  to  be  within  the  contem- 
plation of  the  person  injured,  the  doctrine 
of  fellow  service  should  not  apply.  Northern 
Pac.  R.  Co.  V.  Dixon,  194  U.  S.  338,  24  S.  Ct. 
683.  48  L.  ed.  1006;  Northern  Pac.  R.  Co. 
V.  Hambly,  154  U.  S.  349,  14  S.  Ct.  983,  38 
L.  ed.  1009;  Stuber  17.  Louisville,  etc.,  R.  Co., 
102  Fed.  421. 

Loggers. — Pilers,  scalers,  sorters,  and  meas- 
urers engaged  in  different  departments  of  a 
lumber  yard,  in  the  employment  of  the  same 
master  and  under  the  same  general  control, 
are  fellow  servants.  Eraser  v.  Red  River 
Lumber  Co.,  45  Minn.  235,  47  N.  W.  785. 

Carpenter  and  sawyer. —  A  head  carpenter 
in  a  sawmill,  engaged  in  making  repairs 
around  the  building  and  on  vessels  used  in 
connection  therewith  is,  while  moving  lumber 
in  the  mill,  the  fellow  servant  of  a  sawyer 
working  in  the  same  premises.  Sayward  v, 
Carlson,  1  Wash.  29,  23  Pac.  830. 

A  woodcutter  and  a  locomotive  engineer 
in  charge  of  a  train  used  for  the  purpose  of 
hauling  timber  to  a  sawmill  and  of  trans- 
porting employees  of  their  common  master 
from  the  mill  to  their  respective  places  of 
work  are  fellow  servants.  Railey  v.  Garbutt, 
112  Ga.  288,  37  S.  E.  360. 

92.  See  infra,  IV,  G,  4,  b,  (iv). 

93.  See  also  infra,  IV,  G,  4,  b,  (iv),  (b). 

94.  Grattis  v.  Kansas  City,  etc.,  R.  Co., 
153  Mo.  380,  55  S.  W.  108,  77  Am.  St.  Rep. 
721,  48  L.  R.  A.  399. 

95.  Dana  t\  Blackburn,  90  S.  W..  237,  28 
Ky.  L.  Rep.  695. 

96.  Illinois. —  Peoria,  etc.,  R.  Co.  v.  Rice, 
144  111.  227,  33  N.  E.  951;  Chicago,  etc.,  R. 
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conductor,^"^  engineer, hostler,^^  or  members  of  a  switching  crew.^  So  the  train 
crew  and  trackmen^  or  flagmen  ^  are  in  difl!erent  departments,  as  are  a  laborer  in 
the  car  shops  and  switchmen  in  the  train  department,*  or  a  yard  switchman  and  a 
locomotive  engineer.^  Telegraph  operators  are  in  a  different  department  from  a 
train  crew\^  It  has  been  held  that  carpenters  who  build  a  scaffold  and  bricklayers 
who  work  upon  it  are  in  different  departments."^ 

(c)  Consociation  Rule  —  (1)  Statement  of  Kule.  Under  the  consociation 
doctrine  adopted  in  connection  with  the  different  department  rule  in  some  of  the 
states,  employees  are  fellow  servants  when  they  are  brought  into  such  personal 
relations  that  they  may  exercise  an  influence  upon  each  other  promotive  of  their 
mutual  safety  eitlier  (1)  by  directly  cooperating  in  the  same  work  at  the  time  of 
the  injury,  or  (2)  by  their  usual  duties.^  In  other  words,  if  the  servants  at  the 
time  of  the  injury  were  actually  cooperating  in  the  particular  business  in  hand. 


Co.  V.  Kelly,  127  111.  G37,  21  N.  E.  203  [a/- 
■firming  28  111.  App.  655]  ;  Chicago,  etc.,  R. 
Co.  v.  Moranda,  93  111.  302,  34  Am.  Rep.  168; 
Toledo,  etc.,  R.  Co.  v.  O'Connor,  77  111.  391; 
Pittsburg,  etc.,  R.  Co.  v.  Powers,  74  111.  341 ; 
Chicago,  etc.,  R.  Co.  v.  Bliss,  6  111.  App.  411. 
But  see  Chicago,  etc.,  R.  Co.  v.  Murphy,  53 
III.  336,  5  Am.  Rep.  48. 

Missouri. —  Schlereth  v.  Missouri  Pac.  R. 
Co.,  115  Mo.  87,  21  S.  W.  1110,  (1892)  19 
S.  W.  1134;  Dixon  v.  Chicago,  etc.,  R.  Co., 
109  Mo.  413,  19  S.  W.  412,  18  L.  R.  A.  792; 
Parker  v.  Hannibal,  etc.,  R.  Co.,  109  Mo.  362, 
19  S.  W.  1119,  18  L.  R.  A.  802;  Sullivan  v. 
Missouri  Pac.  R.  Co.,  97  Mo.  113,  10  S.  W. 
852;  McKenna  v.  Missouri  Pac.  R.  Co.,  54 
Mo.  App.  161.  Contra,  Rollback  v.  Pacific 
R.  Co.,  43  Mo.  187.  But  see  Card  v.  Eddv, 
129  Mo.  510,  28  S.  W.  979,  36  L.  R.  A.  806, 
(1894)  28  S.  W.  753,  where  employees  were 
held  to  be  fellow  servants  because  cooperating 
in  the  particular  business  in  hand. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Krayen- 
buhl,  48  Nebr.  553,  67  N.  W.  447;  Union 
Pac.  R.  Co.  V.  Erickson,  41  Nebr.  1,  59  K  W. 
347,  29  L.  R.  A.  137. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  Car- 
roll, 6  Heisk.  347;  Haynes  v.  East  Tennessee, 
etc.,  R.  Co.,  3  Coldw.  222.  But  see  East 
Tennessee,  etc.,  R.  Co.  v.  Rush,  15  Lea  145, 
holding  that  an  engineer  and  a  servant  of  the 
company  employed  to  put  danger  signals  on 
the  track  are  fellow  servants. 

United  States. —  Pike  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  95,  bridge  watchman.  See  also 
Howard  v.  Delaware,  etc.,  Canal  Co.,  40  Fed. 
195,  6  L.  R.  A.  75.  These  decisions  are  not 
now  the  law  in  the  federal  courts. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  500. 

97.  Illinois  Cent.  R.  Co.  v.  Hilliard,  99  Ky. 
684,  37  S.  W.  75,  18  Ky.  L.  Rep.  505;  Ritt 
V.  Louisville,  etc.,  R.  Co.,  4  S.  W.  796,  9  Ky. 
L.  Rep.  307. 

98.  Chicago,  etc.,  R.  Co.  v.  Hoyt,  122  111. 
369,  12  N.  E.  225,  holding  that  the  engineer 
who  has  brought  a  railroad  train  into  the 
yard,  and  whose  duty  it  is  then  to  take  the 
engine  to  the  roundhouse,  is  not  a  fellow  serv- 
ant with  a  car  inspector,  who  is  required  to 
go  upon  the  cars  as  soon  as  they  are  stopped, 
for  the  purpose  of  inspecting  them,  and  who 
is  injured  by  the  negligence  of  the  engineer. 
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See  also  Webb  v.  Denver,  etc.,  R.  Co.,  7  Utah 
363,  26  Pac.  981. 

99.  Louisville,  etc.,  R.  Co.  v.  Lowe,  118 
Ky.  260,  80  S.  W.  768,  25  Ky.  L.  Rep.  2317, 
65  L.  R.  A.  122. 

1.  Renfro  v.  Chicago,  etc.,  R.  Co.,  86  Mo. 
302  (holding  that  a  crew  in  charge  of  a 
switch  engine  are  not  fellow  servants  of  car 
repairers  at  work  on  a  car  in  the  switch 
yards,  since  the  switching  crew  and  repair- 
ers are  in  different  departments  of  work)  ; 
Richmond,  etc.,  R.  Co.  v.  Norment,  84  Va. 
107,  4  S.  E.  211,  10  Am.  St.  Rep.  827. 

2.  Louisville,  etc.,  R.  Co.  v.  Davis,  115  Ky. 
270,  71  S.  W.  658,  24  Ky.  L.  Rep.  1415; 
Chesapeake,  etc.,  R.  Co.  v.  Venable,  111  Ky. 
41,  63  S.  W.  35,  23  Ky.  L.  Rep.  427. 

3.  Louisville,  etc.,  R.*^  Co.  v.  Martin,  113 
Tenn.  266,  87  S.  W.  418. 

4.  Pool  V.  Southern  Pac.  R.  Co.,  20  Utah 
210,  58  Pac.  326;  Daniels  v.  Union  Pac.  R. 
Co.,  6  Utah  357,  23  Pac.  702. 

5.  Louisville,  etc.,  R.  Co.  v.  Sheets,  13 
S.  W.  248,  11  Ky.  L.  Rep.  781. 

6.  East  Tennessee,  etc.,  R.  Co.  v.  De  Ar- 
mond,  86  Tenn.  73,  5  S.  W.  600,  6  Am.  St. 
Rep.  816;  Madden  v.  Chesapeake,  etc.,  R.  Co., 
28  W.  Va.  610,  57  Am.  Rep.  695. 

7.  Chicago,  etc.,  R.  Co.  v..  Maroney,  67  111. 
App.  618;  Shore  V.  American  Bridge  Co.,  Ill 
Mo.  App.  278,  86  S.  W.  905. 

8.  Indiana,  etc.,  R.  Co.  v.  Otstot,  212  111. 
429,  72  N.  E.  3S7  [affirming  113  111.  App. 
37]  ;  Chicago  City  R.  Co.  v.  Leach,  208  111. 
198,  70  N.  E.  222,  100  Am.  St.  Rep.  216; 
Voigt  V.  Anglo-American  Provision  Co.,  202 
111.  462,  66  N.  E.  1054  [affirming  104  111. 
App.  423];  Pagels  v.  Meyer,  193  111.  172, 
61  N.  E.  1111  [reversing  on  other  grounds 
88  111.  App.  169]  ;  Swisher  v.  Illinois  Cent. 
R.  Co.,  182  111.  533,  55  N.  E.  555;  John  Sprv 
Lumber  Co.  v.  Duggan,  182  111.  218,  51  N.  E. 
1002  [affirming  80  111.  App.  394]  ;  Chicago, 
etc.,  R.  Co.  V.  O'Brien,  155  111.  630,  40  N.  E. 
1023;  Chicago,  etc.,  R.  Co.  v.  Kneirira,  152 
HI.  458,  39  N.  E.  324,  43  Am.  St.  Rep.  259; 
Louisville,  etc.,  Consol.  R.  Co.  r.  Hawthorn, 
147  111.  226,  35  N.  E.  534;  Chicago,  etc.,  R. 
Co.  V.  Kelly,  127  111.  637,  21  N.  E.  203; 
Chicago,  etc.,  R.  Co.  v.  Hoyt,  122  111.  369, 
12  N.  E.  225;  Chicago,  etc.,  R.  Co.  v.  Snvder, 
117  111.  376,  7  N.  E.  604;  North  Chicago  Roll- 
ing-Mill Co.  V.  Johnson,  114  111.  57,  29  N.  E. 
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they  are  fellow  servants  for  the  time  being,  notwithstanding  they  may  have  been 
regularly  employed  and  their  ordinary  duties  require  them  to  work  in  different 
departments  of  the  master's  business;^  while  on  the  other  hand  it  is  not  neces- 
sary that  the  servants  be  actually  cooperating  with  each  other  at  the  time  of  the 
injury  in  order  to  be  fellow  servants  if  their  work  is  in  the  same  department  so 
as  to  bring  them  into  habitual  association  or  into  such  relations  that  they  may 
exercise  an  influence  upon  each  other  promotive  of  proper  caution. The  rela- 
tion of  fellow  servants  does  not  depend  upon  personal  acquaintance,^^  nor  actual 
previous  association  between  the  servants,^^  nor  upon  the  fact  that  the  injured 
employee  was  only  temporarily  engaged  at  a  particular  task.^^  The  fact  that 
servants  are  working  under  different  foremen  may  prevent  them  from  being  fel- 
low servants,^*  but  it  does  not  where  their  work  brings  them  into  frequent 
contact  with  each  other.^^ 

(2)  Application  of  Rule.  Under  this  rule  the  following  railroad  employees- 
have  been  held  not  fellow  servants  :  Boiler  maker  and  locomotive  fireman  car 
inspector  or  repairer  and  brakeman ;     car  inspector  and  yard  switchman ; 


186;  Chicago,  etc.,  R.  Co.  v.  Geary,  110  111. 
383;  Chicago,  etc.,  E.  Co.  v.  Moranda,  108 
111.  576;  Illinois  Steel  Co,  Olste,  116  111. 
App.  303  [affirmed  in  214  111.  181,  73  N.  E. 
422]  ;  Dolese,  etc.,  Co.  v.  Johnson,  116  111. 
App.  206 ;  Aurora  Boiler  Works  v.  Colligan, 
115  111.  App.  527;  Gardner-Wilmington  Coal 
Co.  V.  Knott,  115  111.  App.  515;  Illinois  Third 
Vein  Coal  Co.  v.  Cioni,  115  111.  App.  455 
[affirmed  in  215  111.  583,  74  N.  E.  751]; 
Chicago,  etc.,  R.  Co.  v.  Brooks,  115  111.  App. 
5;  Chicago,  etc.,  R.  Co.  v.  Mikesell,  113  111. 
App.  146 ;  Spring  Valley  Coal  Co.  v.  Patting, 
112  111.  App.  4  [affirmed  in  210  111.  342,  71 
N.  E.  371];  Chicago  City  R.  Co.  v.  Leach, 
104  111.  App.  30;  Otstot  v.  Indiana,  etc.,  R. 
Co.,  103  111.  App.  136;  Western  Tube  Co.  v. 
Polobinski,  94  111.  App.  640;  Cleveland,  etc., 
R.  Co.  V.  Lawler,  94  111.  App.  36;  Chicago, 
etc.,  R.  Co.  V.  Stallings,  90  111.  App.  609; 
Edward  Hines  Lumber  Co.  v.  Ligas,  68  111. 
App.  523 ;  Chicago,  etc.,  R.  Co.  v.  O'Bryan, 
15  111.  App.  134.  But  see  Chicago,  etc.,  R. 
Co.  V.  Hoyt,  16  111.  App.  237. 

Illustrations  of  non-consociation. —  The  fact 
that  a  section  foreman,  who  is  injured  by  a 
freight  train  running  upon  him  contrary  to 
signal,  was  the  one  who  ordered  the  signal  to 
be  given,  does  not  tend  to  show  that  he  was 
cooperating  with  those  in  charge  of  the  train 
so  as  to  render  them  his  fellow  servants. 
Peoria,  etc.,  R.  Co.  v.  Rice,  144  111.  227,  33 
N.  E.  951.  One  whose  usual  employment  is 
to  load  and  unload  cars  in  the  yard  of  a  roll- 
ing-mill is  not  the  fellow  servant  of  persons 
whose  usual  duties  it  is  to  have  control  of 
trains  moving  in  the  yard,  even  though  he 
and  the  said  persons,  while  engaged  in  their 
respective  employments,  can  each  observe 
how  the  other  does  his  work.  North  Chicago 
Rolling-Mill  Co.  v.  Johnson,  114  111.  57,  29 
N.  E.  186.  While  a  railroad  section  hand 
may  be  a  fellow  servant  of  men  in  charge  of 
a  construction  while  he  is  cooperating  with 
the  latter  in  placing  ballast  upon  the  road- 
bed, he  is  not  such  a  fellow  servant  after  that 
work  has  ceased  and  he  and  the  men  in 
charge  of  such  train  have  returned  to  their 
former  and  separate  duties.    Chicago,  etc., 
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R.  Co.  V.  Kelly,  127  111.  637,  21  N.  E.  203. 
Railroad  fence  builders  and  the  engineer  of  a 
construction  train  are  not  fellow  servants. 
Louisville,  etc.,  Consol.  R.  Co.  v.  Hawthorn, 
147  111.  226,  35  N.  E.  534  [affirming  45  111. 
App.  635].  A  track  repairer  in  a  switch  yard 
is  not  a  fellow  servant  of  tlie  crew  in  charge 
of  a  switching  train.  Chicago,  etc.,  R.  Co.  V, 
Shannon,  43  111.  App.  540. 

Painters  working  on  the  same  building  on 
diflferent  stages  are  fellow  servants.  World's 
Columbian  Exposition  v.  Lehigh,  196  111.  612, 
63  N.  E.  1089  [reversing  94  111.  App.  433]; 
World's  Columbian  Exposition  v.  Bell,  76  IlL 
App.  591. 

9.  Chicago  City  R.  Co.  v.  Leach,  208  IlL 
198,  70  N.  E.  222,  100  Am.  St.  Rep.  216; 
Chiccago,  etc.,  R.  Co.  v.  Kneirim,  152  111.  458, 
39  N.  E.  324,  43  Am.  St.  Rep.  259;  Abend  v. 
Terre  Haute,  etc.,  R.  Co.,  Ill  111.  202,  53  Am. 
Rep,  616;  Chicago,  etc..  R,  Co.  v.  Stallings, 
90  111,  App.  609;  Illinois  Cent.  R.  Co.  v, 
Swisher,  74  111.  App,  164  [affirmed  in  182 
111.  533,  55  N.  E.  555]  ;  Card  v.  Eddy,  120 
Mo.  510,  28  S.  W.  979,  36  L.  R,  A,  806. 

10.  Chicago  City  R.  Co.  v.  Leach,  208  IlL 
198,  70  N.  E.  222,  100  Am.  St,  Rep.  216; 
Chicago,  etc,  R.  Co,  v.  Stallings,  90  111.  App. 
609. 

11.  Chicago,  etc.,  R.  Co.  v.  White,  209  111. 
124,  70  N,  E.  588;  Chicago,  etc.,  R.  Co.  v. 
Leach,  208  111.  198,  70  N.  E.  222,  100  Am.  St. 
Rep.  216;  Klees  v.  Chicago,  etc.,  R.  Co.,  68 
111.  App,  244. 

12.  Chicago  City  R.  Co.  v.  Leach,  208  111. 
198,  70  N.  E.  222,  100  Am.  St.  Rep.  216, 

13.  Klees  v.  Chicago,  etc.,  R.  Co.,  68  111. 
App,  244. 

14.  Wenona  Coal  Co.  v.  Holmquist,  51  111. 
App,  507. 

15.  Chicago,  etc.,  R.  Co.  v.  O'Bryan,  15  111. 
App.  134. 

16.  Nashville,  etc.,  R.  Co.  v.  Jones,  9  Heisk. 
(Tenn.)  27. 

17.  Chicago,  etc.,  R.  Co.  v.  Jackson,  55  111. 
492,  8  Am.  Rep.  661;  Daniels  v.  Union  Pac. 
R.  Co.,  6  Utah  357,  23  Pac.  762, 

18.  Chicago,  etc.,  R.  Co.  v.  Kneirim,  48  111. 
App.  243. 
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engineer  and  baggageman  ;  engineer  and  machinist  riding  on  train  ;  engineer 
and  master  mechanic  ;  section  men  and  fence  gang ;  switchmen  and  employees 
in  repair  shop ;  switch  crews  belonging  to  different  trains ;  train  crew  and 
track  laborers  train  crew  and  shop  laborers^®  or  a  carpenter  in  the  switchyard  ;^ 
train  crew  and  station  agent  one  shoveling  snow,  working  under  engineer,  and 
section  men;^^  gripman  on  street  car  and  wrecking  crew;^"^  conductor  of  street 
car  and  gripman  on  another  car.^^  The  train  crew  of  different  trains  have  been 
held  not  fellow  servants,^^  although  they  may  be  fellow  servants  because  of  their 
working  together.^^  The  following  servants  have  been  held  engaged  in  the  same 
department  of  work  so  as  to  be  fellow  servants :  Switcliman  and  signal  man  at 
curve  ;^  and  engineers  on  different  engines  on  same  train. The  following 
employees  other  than  railroad  employees  have  been  held  not  to  be  fellow  servants  : 
Repairers  who  work  while  construction  men  are  absent  boiler  foreman  and 
helper  at  machine  drill  and  foreman  of  shipping  department  and  carpenters.^^ 
(ix)  Application  of  Rules  to  Particular  Employments —  (a)  Elevators. 
A  servant  running  an  elevator  is  ordinarily  a  fellow  servant  of  other  employees 
working  in  and  about  the  building.^^ 


19.  Chicago,  etc.,  Co.  v.  Swan,  176  111. 
424,  52  N.  E.  916  [afjirming  70  111.  App. 
331]. 

20.  Stuber  v.  Louisville,  etc.,  R.  Co.,  102 
Fed.  421. 

21.  Toledo,  etc.,  R.  Co.  v.  Moore,  77  111. 
217. 

22.  Chicago,  etc.,  R.  Co.  t\  O'Brien,  53  111. 
App.  198  laj/irmed  in  155  111.  630,  40  N.  E. 
1023]. 

23.  Pool  V.  Southern  Pac.  R.  Co.,  7  Utah 
303,  26  Pac.  654. 

24.  Illinois  Cent.  R.  Co.  v.  Jones,  97  111. 
App.  131. 

But  the  members  of  two  switching  crews 

which  frequently  meet  when  at  work  are  fel- 
low servants.  Elgin,  etc.,  R.  Co.  v.  Malaney, 
59  111.  App.  114. 

25.  Illinois. — Chicago,  etc,  R.  Co.  v.  Eaton, 
96  111.  App.  570  [affirmed  in  194  111.  441,  62 
N.  E.  784].  But  see  Chicago,  etc.,  R.  Co.  v. 
Keefe,  47  111.  108,  holding  that  a  laborer  em- 
ployed to  unload,  under  the  general  orders  of 
the  conductor,  the  cars  of  a  freight  train,  is 
not  employed  in  a  distinct  branch  of  service 
from  the  engineer  in  charge  of  the  train  iu 
such  a  sense  as  to  except  him  from  the  gen- 
eral rule  that  one  servant  cannot  recover 
from  the  common  master,  for  injuries  result- 
ing from  carelessnesG  of  a  fellow  servant,  if 
the  master  used  due  diligence  in  the  selec- 
tion. 

Kentucky. —  Chesapeake,  etc.,  R.  Co.  v. 
Venable,  110  Ky.  41,  63  S.  W.  35,  23  Ky,  L. 
Rep.  427. 

Missouri. —  Sullivan  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  113,  10  S.  W.  852. 

Tennessee. —  Freeman  v.  Illinois  Cent.  R. 
Co.,^  107  Tenn.  340,  64  S.  W.  1. 

United  States. — Garrahy  v.  Kansas  City, 
etc.,  R.  Co.,  25  Fed.  258. 

26.  Ryan  v.  Chicago,  etc.,  R.  Co.,  60  111. 
171,  14  Am.  Rep.  32. 

27.  Egmann  v.  East  St.  Louis  Connecting 
R.  Co.,  65  111.  App.  345. 

28.  St.  Louis,  etc.,  R.  Co.  v.  Biggs,  53  111. 
App.  550;  Louisville,  etc.,  R.  Co.  v.  Jackson, 
106  Tenn.  438,  61  S.  W.  771. 


29.  Chicago,  etc.,  R.  Co.  v.  Mikesell,  113 
111.  App.  146. 

30.  West  Chicago  St.  R.  Co.  v.  Dwyer,  57 
111.  App.  440  [a/firmed  in  162  111.  482,  44 
N.  E.  815]. 

31.  Chicago  City  R.  Co.  v.  Leach,  208  111. 
198,  70  N.  E.  222,  100  Am.  St.  Rep.  216; 
Chicago  City  R.  Co.  v.  Leach,  80  111.  App. 
354. 

32.  Chicago,  etc.,  R,  Co.  v.  House,  172  111. 
601,  50  N.  E.  151  [affirming  71  111.  App. 
147];  Cincinnati,  etc.,  R,  Co.  v.  Roberts,  110 
Ky.  856,  62  S.  W.  901,  23  Ky.  L.  Rep.  264; 
Louisville,  etc.,  R.  Co.  v.  Edmunds,  64  S.  W. 
727,  23  Ky.  L.  Rep.  1049.  Contra,  see  Louis- 
ville, etc.,  R.  Co.  V.  Robinson,  4  Bush  (Ky.) 
507. 

33.  Illinois  Cent.  R.  Co.  v.  Ring,  119  HI. 
App.  294;  Illinois  Cent.  R.  Co.  v.  Swisher,  74 
111.  App.  164  [affirmed  in  182  111.  533,  55 
N.  E.  555]. 

34.  Murray  v.  St.  Louis,  etc.,  R.  Co.,  98 
Mo.  573,  12  S.  W.  252,  14  Am.  St.  Rep.  661, 
5  L.  R.  A.  735. 

35.  Cincinnati,  etc.,  R.  Co.  v.  Roberts,  110 
Ky.  856,  62  S.  W.  901,  25  Ky.  L.  Rep.  264. 

36.  Joliet  Steel  Co.  v.  Shields,  146  111.  603, 
34  N.  E.  1108  iaffirmivq  45  111.  App.  453]. 

37.  Heldmaier  v.  Cobbs,  96  111.  App.  315 
[affirmed  in  195  111.  172,  62  N.  E.  853]. 

38.  Musick  v.  Jacob  Dold  Packing  Co.,  58 
Mo.  App.  322. 

39.  California. —  Mann  v.  O'Sullivan,  126 
Cal.  61,  58  Pac.  375,  77  Am.  St.  Rep.  149. 

Illinois. —  Tubelowish  v.  Lathrop,  104  111. 
App.  82. 

Missouri. —  Hughes  v.  Fagin,  46  Mo.  App. 
37. 

Nebraska. —  Kitchen  Bros.  Hotel  Co.  v. 
Dixon,  71  Nebr.  293,  98  N.  W.  816,  bell  boy 
and  elevator  boy. 

New  York. —  Ingram  v.  Fosburgh,  73  N.  Y. 
App.  Div.  129,  76  N.  Y.  Suppl.  344. 

Pennsylvania. —  Specs  v.  Boggs,  198  Pa. 
St.  112,  47  Atl.  875,  82  Am.  St.  Rep.  792, 
52  L.  R.  A.  933. 

Texas. —  Oriental  Inv.  Co.  v.  Sline,  17  Tex, 
Civ.  App.  692,  41  S.  W.  130. 
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(b)  Erection  of  Buildings.  Employees  engaged  in  erecting  a  building  are 
generally  fellow  servants.'*® 

(c)  Mines^  Quarries^  and  Excavations.  Generally  employees  working  in  or 
about  a  mine,  quarry,  or  other  excavation  are  fellow  servants.^^  A  superintend- 
ent or  foreman  of  a  mine  or  quarry  or  excavation  who  has  general  power  to 


United  States. —  Wolcott  v.  Studebaker,  34 
Ped.  8. 

Canada. —  Carnahan  v.  Robert  Simpson  Co., 
32  Ont.  328. 

40.  Georgia. —  Keith  t\  Walker  Iron,  etc., 
Co.,  81  Ga.  49,  7  S.  E.  166,  12  Am.  St.  Rep. 
296,  mason  and  carpenter. 

Indiana. —  Bier  v.  Jeffersonville,  etc.,  R. 
Co.,  132  Ind.  78,  31  N.  E.  471,  mason  and 
carpenter. 

Massachusetts. —  Killea  v.  Faxon,  125  Mass. 
485  (coppersmith  and  carpenter)  ;  Harkins  v. 
Standard  Sugar  Refinery,  122  Mass.  400 
{servant  hoisting  material  and  mason). 

Pennsylvania. —  Somer  v.  Harrison,  6  Pa. 
Cas.  109,  8  Atl.  799. 

Wisconsin. —  Blazinski  v.  Perkins,  77  Wis. 
9,  45  N.  W.  947. 

United  States. — Armour  v.  Hahn,  111  U.  S. 
S13,  4  S.  Ct.  433,  28  L.  ed.  440. 

An  engineer  in  charge  of  an  engine  which 
operates  a  hoisting  apparatus  is  a  fellow 
servant  of  employees  engaged  on  the  struc- 
ture. Ryan  v.  McCully,  123  Mo.  636,  27 
S.  W.  533;  Sheehan  v.  jProsser,  55  Mo.  App. 
569. 

41,  Idaho. — Snyder  -y.  Viola  Min.,  etc.,  Co., 
3  Ida.  28,  26  Pac.  127,  blacksmith  and  miner. 

Illinois. —  Kellyville  Coal  Co.  v.  Humble, 
87  111.  App.  437. 

Indiana. — •  Smallwood  v.  Bedford  Quarries 
Co.,  28  Ind.  App.  692,  63  K  E.  889. 

Kentucky. —  Fort  Hill  Stone  Co.  v.  Orm, 
84  Ky.  183. 

Missouri. —  Jackson  v.  Lincoln  Min.  Co., 
106  Mo.  App.  441,  80  S.  W.  727,  holding  that 
*'  tub  hustlers,"  although  under  different  fore- 
men, are  fellow  servants. 

United  States. —  Kielley  v.  Belcher  Silver 
Min.  Co.,  14  Fed.  Cas.  No.  7,761,  3  Sawy. 
500.  But  see  Evans  v.  Carbon  Hill  Coal  Co., 
47  Fed.  437,  holding  that  an  employee  of  a 
mining  company,  engaged  in  constructing  a 
railway  for  transporting  coal  from  the  mine, 
is  not  necessarily  a  fellow  servant  of  a  miner 
engaged  in  hauling  lumber  for  timbering  up 
the  mine. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  491. 

For  example  the  following  have  been  held 
fellow  servants:  Teamster  and  employee  en- 
gaged in  blasting.  Bocfard  v.  Louisville,  etc., 
R.  Co.,  100  Ind.  491;1VIarshall  v.  Schricker, 
63  Mo.  308.  Road  man  employed  in  mine 
and  miner.  Troughear  v.  Lower  Vein  Coal 
Co.,  62  Iowa  576,  17  N.  W.  775.  Miner  and 
filler.  Consolidated  Coal,  etc.,  Co.  v.  Clay, 
51  Ohio  St.  542,  38  N.  E.  610,  25  L.  R.  A. 
848.  Mining  boss  and  driver  boss.  Lehigh 
Valley  Coal  Co.  v.  Jones,  86  Pa.  St.  432. 
Servant  engaged  in  blasting  and  servant  re- 
moving rock  after  blast.  Hendrickson  v.  U.  S. 
Gypsum  Co.,   (Iowa  1905)   105  N.  W.  503. 
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Operator  of  steam  drill  and  his  helper.  Liv- 
engood  v.  Joplin-Galena  Consol.  Lead,  etc., 
Co.,  179  Mo.  229,  77  S.  W.  1077.  Servant 
engaged  in  charging  holes  in  rock  and  ex- 
ploding them,  and  servants  drilling  holes  for 
charges.  Hooe  v.  Boston,  etc.,  St.  R.  Co., 
187  Mass.  67,  72  N.  E.  341.  Foreman  in 
charge  ot  derrick  and  laborer  moving  stone 
on  truck.  Scott  v.  Sweeney,  34  Hun  (N.  Y.) 
292.  Gas  tester  and  miner,  and  fan  operator 
on  outside  of  mine  and  miner.  Hughes  v. 
Oregon  Imp.  Co.,  20  Wash.  294,  55  Pac.  119. 
Servants  assisting  in  getting  out  coal  and 
servants  engaged  in  drilling  holes  or  doing 
blasting.  Cerrillos  Coal  R.  Co.  v.  Deserant, 
9  N.  M.  49,  49  Pac.  807.  Engineer  and 
servant  in  charge  of  ventilation  of  mine,  and 
attending  an  inside  furnace,  and  guarding 
buildings  at  entrance  of  mine.  Coal  Creek 
Min.  Co.  V.  Davis,  90  Tenn.  711,  18  S.  W.  387. 
Excavator  in  city  streets  and  servant  whose 
duty  it  was  to  place  planks  against  the  side 
walls  of  the  ditch  to  prevent  earth  from 
caving  in.  Bergquist  v.  Minneapolis,  42  Minn. 
471,  44  N.  W.  530.  'Employee  intrusted  with 
the  duty  of  seeing  that  a  tram  track  in  a 
mine  is  in  proper  condition,  and  employee 
engaged  in  spragging  the  wheels  of  the  tram 
cars  for  the  purpose  of  checking  their  speed 
on  the  track.  Woodward  Iron  Co.  v.  Cook, 
124  Ala.  349,  27  So.  455. 

An  engineer  in  charge  of  a  hoisting  appa- 
ratus is  a  fellow  servant  of  those  working  in 
the  mine  or  quarry,  Trewatha  v.  Buchanan 
Gold  Min.,  etc.,  Co.,  96  Cal.  494,  28  Pac. 
571,  31  Pac.  561  (statute)  ;  McAndrews  v. 
Burns,  39  N.  J.  L.  117;  Mulhern  v.  Lehigh 
Valley  Coal  Co.,  161  Pa.  St.  270,  28  Atl. 
1087,  1088;  Stoll  V.  Daly  Min.  Co.,  19  Utah 
271,  57  Pac.  295;  Spring  Valley  Coal  Co. 
V.  Patting,  86  Fed.  433,  30  C.  C.  A.  168; 
Buckley  v.  Gould,  etc.,  Silver  Min.  Co.,  14 
Fed.  833,  8  Sawy.  394.  In  Illinois,  however, 
under  the  different  department  rule,  such  em- 
ployees are  not  fellow  servants.  Illinois  Third 
Vein  Coal  Co.  v.  Cioni,  215  111.  583,  74  N.  E. 
751  [affirming  115  111.  App.  455]  ;  Spring 
Valley  Coal  Co.  v.  Patting,  210  111.  342,  71 
N.  E.  371  [affirming  112  111.  App.  4]  ;  Spring 
Valley  Coal  Co.  v.  Buzis,  115  111.  App.  196. 
But  see  Niantic  Coal,  etc.,  Co.  v.  Leonard, 
25  111.  App.  95;  Starne  v.  Schlothane,  21 
111.  App.  97.  An  engineer  in  charge  of  hoist- 
ing machinery  is  not  the  fellow  servant  of 
employees  hauling  cars  to  the  foot  of  the 
shaft  to  be  carried  to  the  surface.  Duffy  v. 
Kivilin,  195  111.  630,  63  N.  E.  503  [affirming 
98  111.  App.  483]. 

Under  the  different  department  rule,  as 
adopted  in  some  states  (see  supra,  IV,  G, 
4,  a,  ( VII )  ) ,  it  has  been  held  that  an  em- 
ployee whose  duty  it  was  to  keep  up  the  fur- 
nace fire  in  an  air  shaft  of  a  mine  was  not  a 
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direct  and  control  the  operation  thereof  is  usually  held  to  be  a  vice-principal;^^ 
nevertheless  a  foreman  who  is  vested  with  limited  power,  or  who  is  subordi- 
nate to  some  superior  officer,  is  not  ordinarily  considered  a  vice-principal,^^ 


fellow  servant  of  those  engaged  in  track- 
laying  in  the  mine.  Angel  v.  Jellico  Coal 
Min.  Co.,  115  Ky.  728,  74  S.  W.  714,  25  Ky. 
L.  Rep.  108.  So  a  timberman  employed  to 
prop  the  roof  of  a  mine  is  not,  as  a  matter 
of  law,  a  fellow  servant  of  one  employed  as 
a  driver  in  hauling  coal  in  the  mine.  St. 
Louis  Consol.  Coal  Co.  v.  Scheiber,  167  111. 
539,  47  N.  E.  1052.  Where  a  mining  com- 
pany was  excavating  two  tunnels  —  one  above 
the  other  —  on  a  hillside,  and  a  rock  negli- 
gently ordered  thrown  down  the  hill  by  the 
superintendent  of  the  gang  at  the  upper  tun- 
nel struck  and  injured  a  man  working  under 
another  superintendent  at  the  lower  tunnel, 
the  superintendent  of  the  upper  tunnel  gang 
and  the  injured  man  were  not  fellow  serv- 
ants, not  having  opportunity  to  take  pre- 
cautions against  each  other's  negligence. 
Uren  r.  Golden  Tunnel  Min.  Co.,  24  Wash. 
261,  64  Pac.  174. 

42.  California. — Beeson  v.  Green  Mountain 
Gold  Min.  Co.,  57  Cal.  20. 

Illinois. —  Chicago  Anderson  Pressed  Brick 
Co.  V.  Sobkowiak,  148  111.  573,  36  N.  E.  572 
[affirming  45  111.  App.  317]. 

3Iissouri. —  See  Carter  v.  Baldwin,  107  Mo. 
App.  217,  81  S.  W.  204,  holding  that  one 
who  hires  and  discharges  men  and  super- 
intends the  underground  work  of  a  mine, 
directing  the  men  where  and  how  to  work, 
is  a  vice-principal,  although  he  works  with 
the  men  and  performs  the  same  character 
and  grade  of  labor  that  they  perform. 

J/on/ana.— Allen  v.  Bell,  32  Mont.  69,  79 
Pac.  582. 

0/ii"o.— Wellston  Coal  Co.  v.  Smith,  65 
Ohio  St.  70,  61  N.  E.  143,  87  Am.  St.  Rep. 
547,  55  L.  R.  A.  99. 

Utah. —  Reddon  v.  Union  Pac.  R.  Co.,  5 
Utah  344,  15  Pac.  262;  Trihay  v.  Brooklyn 
Lead  Min.  Co.,  4  Utah  468,  11  Pac.  612. 

United  States. —  Alaska  LTnited  Gold  Min. 
Co.  V.  Muset,  114  Fed.  66,  52  C.  C.  A.  14. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  443. 

Servant  taking  place  of  mine  boss. — WHiere 
a  mine  boss  who  has  control  of  a  mine  with 
power  to  hire  and  discharge  employees  dele- 
gates his  poweVs  and  duties  to  a  miner  in 
his  employ,  such  miner  as  to  the  performance 
of  such  duties  is  not  the  fellow  servant  of 
other  miners  but  stands  in  the  same  relation 
as  the  mine  boss.  Wellston  Coal  Co.  v.  Smith, 
65  Ohio  St.  70,  61  N.  E.  143,  87  Am.  St.  Rep. 
547,  55  L.  R.  A.  99. 

A  boss  driver  in  a  coal  mine  has  been  held 
a  vice-principal  as  to  the  servants  employed 
as  drivers.  Collingwood  v.  Illinois,  etc..  Fuel 
Co.,  125  Iowa  537,  101  N.  W.  283. 

Character  of  act. —  The  character  of  the  act 
of  a  mine  boss  in  ordering  a  miner  to  return 
and  fire  a  third  blast  after  two  have  ex- 
ploded, as  an  act  of  superintendence,  is  not 
altered  by  the  fact  that  in  preparing  the 
blasts,  lighting  one,  and  attempting  to"  light 


another  the  boss  acted  as  a  fellow  servant 
of  the  miner.  Bane  v.  Irwin,  172  Mo.  306, 
72  S.  W.  522. 

Mine  boss  where  there  is  a  general  super- 
intendent.—  The  relation  of  vice -principal 
borne  by  a  mine  boss  toward  a  miner  is  not 
altered  by  the  fact  that  there  is  a  general 
superintendent  who  has  supervision  of  both. 
Bane  v.  Irwin,  172  Mo.  306,  72  S.  W.  522. 

43.  California. —  Stephens  v.  Doe,  73  Cal. 
26,  14  Pac.  378. 

Indiana. —  Brazil,  etc..  Coal  Co.  v.  Cain, 
98  Ind.  282;  Ross  v.  LTnion  Cement,  etc.,  Co., 
25  Ind.  App.  463,  58  N.  E.  500. 

Michigan. —  Petaja  v.  Aurora  Iron  Min. 
Co.,  106  Mich.  463,  64  N.  W.  335,  66  N.  W. 
951,  58  Am.  St.  Rep.  505,  32  L.  R.  A.  435. 

New  Mexico. —  Deserant  v.  Cerrillos  Coal 
R.  Co.,  9  K  M.  495,  55  Pac.  290. 

Pennsylvania. —  Delaware,  etc..  Canal  Co. 
V.  Carroll,  89  Pa.  St.  374. 

Washington. —  Hughes  v.  Oregon  Imp.  Co., 
20  Wash.  294,  55  Pac.  119. 

West  Virginia. —  Williams  v.  Thacker  Coal, 
etc.,  Co.,  44  W.  Va.  599,  30  S.  E.  107,  40 
L.  R.  A.  812. 

United  States. —  Davis  v.  Trade  Dollar 
Consol.  Min.  Co.,  117  Fed.  122,  54  C.  C.  A. 
636;  Weeks  v.  Scharer,  111  Fed.  330,  49 
C.  C.  A.  372;  What  Cheer  Coal  Co.  v.  John- 
son, 56  Fed.  810,  6  C.  C.  A.  148. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  429,  434. 

But  see  Anderson  v.  Bennett,  16  Oreg.  515, 
19  Pac.  765,  8  Am.  St.  Rep.  311,  holding  that 
a  foreman  of  a  gang  of  men  engaged  in  blast- 
ing in  a  tunnel,  having  authority  to  direct 
the  work  and  to  control  the  men,  and  hire 
and  discharge  them,  was  not  a  fellow  servant 
of  the  men  under  him. 

The  foreman  of  one  shift  of  men  alternat- 
ing with  others  in  working  in  a  mine  is  a 
fellow  servant  with  the  members  of  the  other 
shifts,  and  the  master  is  not  liable  for  an 
injury  to  one  of  the  men  caused  by  the  negli- 
gence of  the  foreman  of  the  preceding  shift. 
Davis  V.  Trade  Dollar  Consol.  Min.  Co.,  117 
Fed.  122,  54  C.  C.  A.  636. 

An  outside  or  "top  boss"  of  a  coal  mine, 
who  has  charge  of  receiving  the  coal  when 
brought  to  the  surface,  and  of  lowering  mate- 
rial for  the  miners  into  it,  without  authority 
to  employ  or  discharge  men  or  to  take  charge 
of  any  department,  is  a  fellow  servant  of  the 
miners.  Hughes  v.  Oregon  Imp.  Co.,  20  Wash. 
294,  55  Pac.  119. 

Mining  boss  appointed  pursuant  to  statute. 
—  The  fact  that  a  mining  boss  was  appointed 
pursuant  to  a  statute  requiring  the  operator 
of  a  mine  to  employ  a  skilful  and  competent 
mining  boss  does  not  change  the  rule  that 
the  grade  of  servants  has  no  bearing  on  the 
question  as  to  whether  they  are  fellow  serv- 
ants. Colorado  Coal,  etc.,  Co.  v.  Lamb,  6 
Colo.  App.  255,  40  Pac.  251;  Lineoski  v. 
Susquehanna  Coal  Co.,  157  Pa.  St.  153,  27 
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except  in  those  jurisdictions  where  the  so-called  superior  servant  rule  is  in 
operation  .^'^ 

(d)  Railroads  —  (1)  In  General.  Except  in  those  states  where  the  superior 
servant  or  different  department  rule  is  recognized,  the  general  rule  is  that  all 
railroad  employees  in  rank  below  the  head  of  a  department  are  fellow  servants 
where  the  negligent  servant  is  not  intrusted  with  the  personal  duties  of  the 
master.^^ 

(2)  Negligence  of  Train  Crew  as  to  Trackmen.  The  general  rule  is  that 
employees  operating  trains  are  fellow  servants  of  track  employees  injured  by  the 
negligence  of  the  former/^  except  in  those  states  where  the  different  department 


Atl.  577;  Redstone  Coke  Co.  \j.  Roby,  115 
Pa.  St.  364,  8  Atl.  593;  Waddell  v.  Simoson, 
112  Pa.  St.  567,  4  Atl.  725;  Reese  v.  Biddle, 
112  Pa.  St.  72,  3  Atl.  813;  Delaware,  etc., 
Canal  Co.  v.  Carroll,  89  Pa.  St.  374;  Lehigh 
Valley  Coal  Co.  v.  Jones,  86  Pa.  St.  432; 
Williams  Thacker  Coal,  etc.,  Co.,  44  W.  Va. 
599,  30  S.  E.  107,  40  L.  R.  A.  812.  See  also 
Weaver  v.  Iselin,  161  Pa.  St.  386,  29  Atl. 
49. 

44.  Chicago  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak,  34  111.  App.  312. 

Illustrations. —  The  "  pit  boss  "  of  a  mine 
who  has  authority  to  tell  the  men  to  do 
certain  work  or  quit  is  a  vice-principal.  St. 
Louis  Consol.  Coal  Co.  v.  Wombacher,  134 
111.  57,  24  N.  E.  627  [affirming  .31  111.  App. 
288].  A  mine  inspector,  manager,  and  pit 
boss  is  a  vice-principal,  and  not  a  fellow 
servant  with  a  miner  who  acts  under  his 
orders.  Westville  Coal  Co.  v.  Schwartz,  75 
111.  App.  468  [affirmed  in  177  111.  272,  52 
N.  E.  276]. 

Question  for  jury. —  Whether  the  foreman 
of  a  mine  is  a  fellow  servant  of  another  mine 
worker  in  the  performance  of  any  particular 
duties  is  a  question  for  the  jury,  in  an  action 
for  personal  injury  to  the  latter  caused 
through  the  negligence  of  the  former.  West- 
ville Coal  Co.  V.  Schwartz,  177  111.  272,  52 
N.  E.  276  [affirming  75  111.  App.  4-68]. 

45.  Arkansas. —  St,  Louis,  etc.,  R.  Co.  v. 
Rice,  51  Ark.  467,  11  S.  W.  699,  4  L.  R.  A. 
173,  yard  inspector  and  yard  foreman. 

Indiana. —  Sheets  v.  Chicago,  etc.,  R.  Co., 
139  Ind.  682,  39  N.  E.  154. 

Massachusetts. —  Fitzgerald  v.  Boston,  etc., 
R.  Co.,  156  Mass.  293,  31  K  E.  7;  Holden 
V.  Fitchburg  R.  Co.,  129  Mass.  268,  37  Am. 
Rep.  343. 

Minnesota. —  Neal  v.  Northern  Pac.  R.  Co., 
57  Minn.  365,  59  N.  W.  312,  lineman  repair- 
ing telegraph  line  and  employee  blasting 
stone  along  track. 

New  York. —  Slattery  v.  New  York,  etc.,  R. 
Co.,  4  N.  Y.  Suppl.  910,  servants  engaged  in 
removing  wreck. 

Pennsylvania. —  Rehm  v.  Pennsylvania  R. 
Co.,  164  Pa.  St.  91,  30  Atl.  356;  New  York, 
etc.,  R.  Co.  V.  B-ell,  112  Pa.  St.  400,  4  Atl. 
50,  yard  switchman  and  shop  man. 

United  States. —  Thom  v.  Pittard,  62  Fed. 
232,  10  C.  C.  A.  352;  Cincinnati,  etc.,  R.  Co. 
'V.  Mealer,  50  Fed.  725,  1  C.  C.  A.  633  (yard 
switchman  and  negligent  section  man)  ; 
Haugh  V.  Texas,  etc.,  R.  Co.,  11  Fed.  Cas. 
No.  6,221,  3  N.  Y.  Wkly.  Dig.  174  [reversed 
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on  other  grounds  in  100  U.  S.  213,  25  L.  ed. 
612]. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  493  et  seq. 

Caller  and  engineer. —  A  railroad  employee, 
whose  business  it  is  merely  to  call  the  con- 
ductors in  a  certain  order  when  trains  are 
ready,  and  if  one  cannot  go  to  call  the  next, 
is  a  fellow  servant  of  an  engineer  on  one 
of  the  trains,  and  the  latter  cannot  recover 
for  injuries  caused  by  the  negligent  act  of  the 
former.  Michigan  Cent.  R.  Co.  v.  Dolan,  32 
Mich.  510. 

An  injured  brakeman  is  a  fellow  servant  of 
employees  engaged  in  making  up  the  train. 
Hodgkins  v.  Eastern  R.  Co.,  119  Mass.  419; 
Sanner  v.  Atchison,  etc.,  R.  Co.,  17  Tex.  Civ. 
App.  337,  43  S.  W.  533. 

Employees  returning  from  work  on  differ- 
ent hand-cars. —  Gangs  of  men  in  the  employ- 
ment of  a  railroad,  engaged  in  the  same 
work,  returning  from  their  day's  labor  on 
different  hand-cars,  are  fellow  servants.  Bal- 
timore, etc.,  R.  Co,  V.  Henderson,  31  Ind,  App. 
441,  68  N.  E.  308. 

46.  Dakota. —  Elliott  v.  Chicago,  etc.,  R. 
Co.,  5  Dak.  523,  41  N.  W.  758,  3  L.  R.  A. 
363. 

Indiana. —  Gormley  v.  Ohio,  etc,  R.  Co., 
72  Ind,  31. 

Massachusetts. —  Clifford  v.  Old  Colony  R. 
Co.,  141  Mass.  564,  6  N.  E.  751. 

Michigan. —  Schaible  v.  Lake  Shore,  etc., 
R.  Co.,  97  Mich.  318,  56  N.  W.  565,  21  L.  R. 
A.  660. 

Minnesota. —  Swartz  v.  Great  Northern  R. 
Co.,  93  Minn.  339,  101  N.  W.  504;  Connelly 
'C.  Minneapolis,  etc.,  R.  Co.,  38  Minn.  80,  35 
N.  W.  582;  Foster  v.  Minnesota  Cent.  R.  Co., 
14  Minn.  360. 

Montana. —  Hastings  v.  Montana  Union  R. 
Co.,  18  Mont.  493,  46  Pac.  264. 

NeiD  York. —  Boldt  v.  New  York  Cent.  R. 
Co.,  18  N.  Y.  432;  Coon  v.  Syracuse,  etc.,  R. 
Co.,  6  Barb.  231  [affirmed  in  5  N.  Y.  492]  ; 
Mele  V.  Delaware,  etc..  Canal  Co.,  59  N.  )[. 
Super.  Ct.  367,  14  N.  Y.  Suppl.  630. 

North  Carolina. —  Wrisrht  v.  Northampton, 
etc.,  R.  Co..  122  N.  C.  852,  29  S.  E.  100. 

Ohio. —  Whaalan  v.  Mad  River,  etc.,  R. 
Co.,  8  Ohio  St.  249;  Dick  v.  Indianapolis, 
etc.,  R.  Co.,  7  Ohio  Dec.  (Reprint))  59,  1 
Cine.  L.  Bui.  93  [reversed  on  other  grounds 
in  38  Ohio  St.  .389]. 

Pennsylvania. —  Palko  v.  New  Jersey  Cent. 
R.  Co.,  9  Kulp  550. 

Texas. —  Southern  Pac.  Co.  v.  Ryan,  ( Civ. 
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rule  obtains.^^  This  rule  applies  inter  alia  to  track  inspectors/^  bridge  gangs,*^ 
and  a  car  repairer  or  inspector  injured  by  the  negligence  of  train  men.^ 

(3)  Negligence  of  Train  Crew  as  to  Employees  Merely  Riding  oh" 
Train.  Employees  who  are  injured  while  merely  riding  upon  a  train  are  ordina- 
rily fellow  servants  of  the  train  crew.^^ 


App.  1895)  29  S.  W.  527;  Texas,  etc.,  R. 
Co.  V.  Wagner,  2  Tex.  App.  Civ.  Cas.  §  336. 

Utah. —  Stephani  v.  Southern  Pac.  Co.,  19 
Utah  196,  57  Pac.  34. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Nuckol, 
91  Va.  193,  21  S.  E.  342. 

Washington. —  Northern  Pac.  R.  Co.  v. 
O'Brien,  1  Wash.  599,  21  Pac.  32. 

Wisconsin. —  Schultz  v.  Chicago,  etc.,  R. 
Co.,  67  Wis.  616,  31  N.  W.  321,  58  Am.  Rep. 
881. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Charless,  162  U.  S.  359,  16  S.  Ct.  848,  40 
L.  ed.  999  [reversing  51  Fed.  562,  2  C.  C.  A. 
380]  ;  Northern  Pac.  R.  Co.  v.  Hambly,  154 
U.  S.  349,  14  S.  Ct.  983,  38  L.  ed.  1009; 
O'Neil  V.  Pittsburg,  etc.,  R.  Co.,  130  Fed. 
204  (flagman)  ;  McPeck  v.  Central  Vermont 
R.  Co.,  79  Fed.  590,  25  C.  C.  A.  110;  Easton 
V.  Houston,  etc.,  R.  Co.,  32  Fed.  893;  Van 
Wickle  V.  Manhattan  R.  Co.,  32  Fed.  278,  23 
Blatchf.  422. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  500. 

Negligence  in  loading  tender. —  A  railroad 
company  is  not  liable  for  injuries  to  a  sec- 
tion hand  caused  by  a  stick  of  wood  falling 
from  the  tender  of  a  passing  engine,  due 
to  the  negligence  of  other  employees  in  load- 
ing the  tender.  Foster  v.  Minnesota  Cent. 
R.  Co.,  14  Minn.  360. 

Detective  walLing  on  track  to  discover  per- 
sons guilty  of  obstructing  it. —  A  detective 
in  the  employ  of  a  railroad  company,  and 
engaged  in  walking  along  the  track  in  en- 
deavoring to  discover  persons  guilty  of  ob- 
structing the  same,  and  an  engineer  operat- 
ing an  engine  on  such  road,  are  co-employees 
of  the  same  master.  Pyne  v.  Chicago,  etc., 
R.  Co.,  54  Iowa  223,  6  N.  W.  281,  37  Am. 
Rep.  198. 

Street  railways. —  A  track  repairer  em- 
ployed by  an  electric  street  railway  company 
is  a  fellow  servant  of  a  motorman  employed 
by  the  company,  and  hence  cannot  recover 
for  injuries  resulting  from  the  failure  of  the 
latter  to  give  timely  warning  of  the  approach 
of  a  car,  as  required  bv  the  rules.  Lundquist 
V.  Duluth  St.  R.  Co.,  65  Minn.  387,  67  N.  W. 
1006. 

47.  See  supra,  IV,  G,  4,  a,  (viii). 

48.  Sullivan  f.  Mississippi,  etc.,  R.  Co.,  11 
Iowa  421. 

49.  International,  etc.,  R.  Co.  v.  Ryan,  82 
Tex.  565,  18  S.  W.  219;  St.  Louis,  etc.,  R. 
Co.  V.  Welch,  72  Tex.  298,  10  S.  W.  529, 
2  L.  R.  A.  839 ;  Austin,  etc.,  R.  Co.  v.  Beatty, 
6  Tex.  Civ.  App.  650,  24  S.  W.  934.  But 
see  Pike  v.  Chicago,  etc.,  R.  Co.,  41  Fed.  95. 

50.  Shuster  v,  Philadelphia,  etc.,  R.  Co., 
(Del.  190.6)  62  Atl.  689;  Unfried  v.  Balti- 
more, etc.,  R.  Co.,  34  W.  Va.  260,  12  S.  E. 
512. 


51.  Arizona. —  Southern  Pac.  Co.  v.  McGill, 
5  Ariz.  36,  44  Pac.  302.  But  see  McGill  v. 
Southern  Pac.  Co.,  4  Ariz.  116,  33  Pac.  821. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Wise, 
206  111.  453,  69  N.  E.  500  [affirming  106  111. 
App.  174]. 

Indiana. —  Indianapolis,  etc..  Rapid  Tran- 
sit Co.  V.  Foreman,  162  Ind.  85,  69  N.  E. 
669,  102  Am.  St.  Rep.  185;  Capper  v.  Louis- 
ville, etc.,  R.  Co.,  103  Ind.  305,  2  N.  E.  749; 
Baltimore,  etc.,  R.  Co.  i'.  Clapp,  35  Ind.  App. 
403,  74  N.  E.  267;  Indianapolis,  etc..  Rapid 
Transit  Co.  v.  Andis,  33  Ind.  App.  625,  72 
N.  E.  145. 

Massachusetts. —  Seaver  v.  Boston,  etc.,  R. 
Co.,  4  Gray  466. 

Mississii:ipi. —  Farquhar  v.  Alabama,  etc., 
R.  Co.,  78  Miss.  193,  28  So.  850. 

New  York. —  Ross  v.  New  York  Cent.,  etc., 
R.  Co.,  5  Ilun  488  [affirmed  in  74  N.  Y.  617]. 

North  Carolina. —  Wright  v.  Northampton, 
etc.,  R.  Co.,  122  N.  C.  852,  29  S.  E.  100. 

Ohio. —  Manville  v.  Cleveland,  etc.,  R.  Co., 
11  Ohio  St.  417. 

Oregon. —  Knahtla  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Oreg.  136,  27  Pac.  91. 

Pennsylvania. —  Ryan  v.  Cumberland  Val- 
ley R.  Co.,  23  Pa.  St.  384.  But  see  O'Donnell 
V.  Allegheny  Valley  R.  Co.,  59  Pa.  St.  239, 
98  Am.  Dec.  336,  where  employee  considered 
as  passenger. 

Texas. —  Dallas  v.  Gulf,  etc.,  R.  Co.,  61  Tex. 
196.  Contra,  see  Galveston,  etc.,  R.  Co.  v. 
Leonard,  (Civ.  App.  1894)  29  S.  W.  955; 
Galveston,  etc.,  R.  Co.  v.  Norris,  (Civ.  App. 
1894)  29  S.  W.  950. 

West  Virginia. —  Sanderson  v.  Panther 
Lumber  Co.,  50  ^V.  Va.  42,  40  S.  E.  368,  88 
Am.  St.  Rep.  841,  55  L.  R.  A.  908.  Contra, 
see  Haney  v.  Pittsburgh,  etc.,  R.  Co.,  38 
W.  Va.  570,  18  S.  E.  748. 

Wisconsin. — ■  Howland  V.  Milwaukee,  etc., 
R.  Co.,  54  Wis.  226,  11  N.  W.  529. 

United  States. —  Louisville,  etc.,  R.  Co.  v. 
Stuber,  108  Fed.  934,  48  C.  C.  A.  149,  54 
L.  R.  A.  696;  Smith  v.  Memphis,  etc.,  R. 
Co.,  18  Fed.  304.  Contra,  see  Northern  Pac. 
R.  Co.  V.  Beaton,  64  Fed.  563,  12  C.  C.  A. 
301. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,''  §§  501-503. 

A  laborer  employed  on  a  construction  train 
is  a  fellow  servant  of  the  men  in  charge  of 
the  train.  Prather  v.  Richmond,  etc.,  R.  Co., 
80  Ga.  427,  9  S.  E.  530,  12  Am.  St.  Rep. 
263;  Wabash,  etc.,  R.  Co.  v.  Gordon,  17  111. 
App.  63;  Gillshannon  v.  Stony  Brook  R. 
Corp.,  10  Cush.  (Mass.)  228;  Forey  r.  Syra- 
cuse, etc.,  R.  Co.,  12  N.  Y.  St.  198. 

An  expressman  and  baggageman  on  a  pas- 
senger train,  killed  in  a  collision  owing  to  tlie 
negligence  of  the  employees  in  charge  of  the 
train,  were  the  fellow  servants  of  the  latter. 

[IV,  G,4,  a,  (IX),  (d),  (3)] 
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(4)  ISTegligence  of  Particular  Employees  —  (a)  Conductor.  Wliile  tliere  i& 
a  large  number  of  cases  holding  that  a  conductor  while  in  charge  of  a  train  is  a 
vice-principal  as  to  the  engineer,  brakeman,  fireman,  or  other  employees  working 
on  such  train,^^  the  contrary  rule  now  prevails  in  the  federal  courts  and  in  a 
majority  of  the  state  courts.''^    So  a  laborer  on  a  construction  train  is  generally 


Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co., 

24  Fed.  616. 

An  engine  wiper,  injured  through  the  negli- 
gence of  an  engineer  with  whom  he  was  rid- 
ing, is  a  fellow  servant.  Streets  v.  Grand 
Trunk  R.  Co.,  76  N.  Y.  App.  Div.  480,  78 
N.  Y.  Suppl.  729  [affirmed  in  178  N.  Y.  553, 

70  N.  E.  1109]. 

Logging  railroad. —  An  engineer,  in  charge 
of  the  locomotive  on  a  tram  road  belonging 
to  a  steam  sawmill  company,  is  a  fellow 
servant  with  a  laborer  riding  on  the  train, 
whose  duty  it  is  to  look  after  the  condition 
of  the  tracks;  and  the  latter  cannot  recover 
for  injuries  received  by  the  negligence  of  the 
former  in  operating  the  train.  White  v.  Ken- 
non,  83  Ga.  343,  9  S.  E.  1082. 

52.  Alabama. —  Perdue  v.  Louisville,  etc., 
R.  Co.,  100  Ala.  535,  14  So.  366. 

Georgia. —  Spencer  v.  Brooks,  97  Ga.  681, 

25  S.  E.  480;  Central  R.  Co.  v.  De  Bray,  71 
Ga.  406. 

Kansas. —  Walker  v.  Gillett,  59  Kan.  214, 
52  Pac.  442,  decided  under  common  law  pre- 
vailing in  Oklahoma. 

Kentucky. —  Newport  Ncavs,  etc.,  R.  Co.  v. 
Dentzel,  91  Ky.  42,  14  S.  W.  958,  12  Ky.  L. 
Rep.  626 ;  Louisville,  etc.,  R.  Co.  v.  Moore, 
83  Ky.  675. 

Louisiana. —  Van  Amburg  v.  Vicksburg, 
etc.,  R.  Co.,  37  La.  Ann.  650,  55  Am.  Rep. 
517. 

'Nebraska. —  Clark  v.  Hughes,  51  Nebr.  780, 

71  N.  W.  776. 

North  Carolina. —  Purcell  v.  Southern  R. 
Co.,  119  N.  C.  728,  26  S.  E.  161;  Shadd  v. 
Georgia,  etc.,  R.  Co.,  116  N.  C.  968,  21  S.  E. 
554;  Cowles  v.  Richmond,  etc.,  R.  Co.,  84 
N.  C.  309,  37  Am.  Rep.  620.  See  also  Hal- 
tom  V.  Southern  R.  Co.,  127  N.  C.  255,  37 
S.  E.  262. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Keary,  3 
Ohio  St.  201;  Little  Miami  R.  Co.  v.  Stevens, 
20  Ohio  415;  Lake,  etc.,  R.  Co.  v.  Hunter,  13 
Ohio  Cir.  Ct.  441,  7  Ohio  Cir.  Dec.  206. 

South  Carolina. —  Rhodes  v.  Southern  R. 
Co.,  68  S.  C.  494,  47  S.  E.  689;  Hicks  v. 
Southern  R.  Co.,  63  S.  C.  559,  41  S.  E.  753 ; 
Coleman  v.  Wilmington,  etc.,  R.  Co.,  25  S.  C. 
446,  60  Am.  Rep.  516;  Boatwright  v.  North- 
eastern R.  Co.,  25  S.  C.  128. 

Tennessee. —  Alabama  Great  Southern  R. 
Co.  V.  Baldwin,  113  Tenn.  409,  82  S.  W.  487, 
67  L.  R.  A.  340;  Hlinois  Cent.  R.  Co.  v. 
Spence,  93  Tenn.  173,  23  S.  W.  211,  42  Am. 
St.  Rep.  907. 

Washington. —  Grout  v.  Tacoma  Eastern 
R.  Co.,  33  Wash.  524,  74  Pac.  665;  Howe  v. 
Northern  Pac.  R.  Co.,  30  W^ash.  569,  70  Pac. 
1100,  60  L.  R.  A.  949. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  502. 

Acts  in  official  capacity. —  Where  the  con- 
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ductor  of  a  freight  train  signaled  the  engi- 
neer to  back  a  portion  of  the  train  to  make 
a  coupling,  at  a  time  when  a  brakeman  was 
between  the  two  portions  of  the  train  pre- 
paring the  cars  for  coupling,  the  conductor 
was  acting  in  his  official  capacity  as  vice- 
principal  of  the  railroad  company,  and  not 
merely  as  a  fellow  servant  of  the  brakeman. 
Alabama  Great  Southern  R.  Co.  v.  Baldwin, 
113  Tenn.  409,  82  S.  W.  487,  67  L.  R.  A. 
340. 

Acting  outside  line  of  employment. — Where 
a  conductor  of  a  freight  train,  while  acting  as 
brakeman,  signals  the  engineer  to  back  up 
the  train,  thereby  injuring  a  brakeman  coup- 
ling the  cars,  he  is  a  fellow  servant  of  the 
brakeman  injured,  even  if  it  be  conceded  that 
he  is  a  vice-principal  when  acting  in  his  own 
line  of  duty.  Jackson  v.  Norfolk,  etc.,  R. 
Co.,  43  W.  Va.  380,  27  S.  E.  278,  31  S.  E. 
258,  46  L.  R.  A.  337. 

53.  California. — Congrave  v.  Southern  Pac. 
R.  Co.,  88  Cal.  360,  20  Pac.  175. 

Florida. — ■  South  Florida  R.  Co.  v.  Price, 
32  Fla.  46,  13  So.  638;  Parrish  v.  Pensa- 
cola,  etc.,  R.  Co.,  28  Fla.  251,  9  So.  696. 

Illinois. —  Meyer  v.  Illinois  Cent.  R.  Co., 
177  HI.  591,  52  N.  E.  848  [affirming  65  IlL 
App.  531],  holding  that  the  control  of  the 
train  and  crew  by  the  conductor  must  be 
complete  to  constitute  him  a  vice-principal. 

Indiana. —  Thayer  v.  St.  Louis,  etc.,  R.  Co., 
22  Ind.  26,  85  Am.  Dec.  409 ;  Wilson  v.  Madi- 
son, etc.,  R.  Co.,  18  Ind.  226. 

Kansas. —  Union  Pac.  R.  Co.  v.  Young,  8 
Kan.  658;  Union  Pac.  R.  Co.  v.  Milliken,  8 
Kan.  647 ;  Dow  v.  Kansas  Pac,  R.  Co.,  8  Kan. 
642. 

Maine. —  Lasky  v.  Canadian  Pac.  R.  Co., 
83  Me.  461,  22  Atl.  367. 

Michigan. —  Stanley  v.  Chicago,  etc.,  R. 
Co.,  101  Mich.  202,  59  N.  W.  393;  La  Pierre 
V.  Chicago,  etc.,  R.  Co.,  99  Mich.  212,  58 
N.  W.  60. 

Missouri. —  Grattis  v.  Kansas  City,  etc.,  R. 
Co.,  153  Mo.  380,  55  S.  W.  108,  77  Am.  St. 
Rep.  721,  48  L.  R.  A.  399;  McGowan  v.  St. 
Louis,  etc.,  R.  Co.,  61  Mo.  528. 

Neto  York. — Wooden  v.  Western  New  York, 
etc.,  R.  Co.,  147  N.  Y.  508,  42  N.  E.  199  [re- 
versing 5  Misc.  537,  25  N.  Y.  Suppl.  977] ; 
Laning  v.  New  York  Cent.  R.  Co.,  49  N.  Y. 
521,  10  Am.  Rep.  417;  Sherman  v.  Rochester, 
etc.,  R.  Co.,  17  N.  Y.  153. 

Ohio. —  Ott  V.  Lake  Shore,  etc.,  R.  Co.,  18 
Ohio  Cir.  Ct.  395,  10  Ohio  Cir.  Dec.  85,  de- 
cided under  law  of  Michigan. 

Pennsylvania. —  Hoover  v.  Beach  Creek  R. 
Co.,  154  Pa.  St.  362,  26  Atl.  315. 

Texas.^  Campbell  v.  Cook,  86  Tex.  630, 
26  S.  W.  486,  40  Am.  St.  Rep.  878;  Pilkin- 
ton  V.  Gulf,  etc.,  R.  Co.,  70  Tex.  226,  7  S.  W. 
805;  Robinson  v.  Houston,  etc.,  R.  Co.,  46 
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lield  a  fellow  servant  of  the  conductor  thereon  and  cannot  recover  for  injuries 
caused  by  the  latter's  negUgence.^^ 

(b)  Engineer.  It  has  been  held  in  most  of  the  states  where  the  question  has 
come  up  for  decision  that  a  railroad  engineer  is,  where  not  acting  in  the  perform- 
ance of  some  duty  which  the  master  cannot  delegate  so  as  to  escape  responsibility, 
a  fellow  servant  of  other  members  of  the  train  crew  injured  by  his  negligence,^^ 


Tex.  540.  See  Galveston,  etc.,  R.  Co.  v. 
Brown,  (Civ.  App.  1900)  59  S.  W.  930  [re- 
versed on  other  grounds  in  95  Tex.  2,  63 
S.  W.  305].  But  see  Galveston,  etc.,  R.  Co. 
V.  Robinett,  (Civ.  App.  1899)  54  S.  W. 
263. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Houch- 
ins,  95  Va.  398,  28  S.  E.  578,  64  Am.  St.  Rep. 
791,  46  L.  R.  A.  359.  But  see  Richmond,  etc., 
R.  Co.  V.  Williams,  86  Va.  165,  9  S.  E.  990, 
19  Am.  St.  Rep.  876;  Johnson  i\  Richmond, 
etc.,  R.  Co.,  84  Va.  713,  5  S.  E.  707;  Ayers 
V.  Richmond,  etc.,  R.  Co.,  84  Va.  679,  5  S.  E. 
582 ;  Moon  v.  Richmond,  etc.,  R.  Co.,  78  Va. 
745,  49  Am.  Rep.  401. 

West  Virginia. —  Jackson  v.  Norfolk,  etc., 
R.  Co.,  43  W.  Va.  380,  27  S.  E.  278,  31  S.  E. 
258,  46  L.  R.  A.  337  [overruling  Haney  v. 
Pittsburgh,  etc.,  R.  Co.,  38  VV.  Va.  570,  18 
S.  E.  748 ;  Daniel  v.  Chesapeake,  etc.,  R.  Co., 
36  W.  Va.  397,  15  S.  E.  162,  32  Am.  St.  Rep. 
870,  16  L.  R.  A.  383;  Madden  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  610,  57  Am.  Rep. 
695]. 

Wisconsin. —  Pease  v.  Chicago,  etc.,  R.  Co., 
61  Wis.  163,  20  N.  W.  908;  Heine  v.  Chicago, 
etc.,  R.  Co.,  58  Wis.  525,  17  N.  W.  420; 
Whitwam  v.  Wisconsin,  etc.,  R.  Co.,  58  Wis. 
408,  17  N.  W.  124. 

United  States. —  New  England  R.  Co.  v. 
Conroy,  175  U.  S.  323,  20  S.  Ct.  85,  44  L.  ed. 
181  [overruling  Chicago,  etc.,  R.  Co.  v.  Ross, 
112  U.  S.  377,  5  S.  Ct.  184,  28  L.  ed.  787, 
which  was  distinguished  but  in  effect  over- 
ruled in  Baltimore,  etc.,  R.  Co.  v.  Baugh, 
149  U.  S.  368,  13  S.  Ct.  914,  37  L.  ed.  772]  ; 
Slavens  v.  Northern  Pac.  R.  Co.,  97  Fed.  255, 
38  C.  C.  A.  151  (section  man)  ;  Wright  v. 
Southern  R.  Co.,  80  Fed.  2C0  (section  man 
on  hand-car)  ;  Northern  Pac.  R.  Co.  v.  Hogan, 
63  Fed.  102,  11  C.  C.  A.  51;  Miller  v.  Balti- 
more, etc.,  R.  Co.,  17  Fed.  Cas.  No.  9,560. 
See  also  Northern  Pac.  R.  Co.  v.  Smith,  59 
Fed.  993,  8  C.  C.  A.  663.  Contra,  Canadian 
Pac.  R.  Co.  V.  Johnston,  61  Fed.  738,  9  C.  C. 
A.  587,  25  L.  R.  A.  470;  Union  Pac.  R.  Co. 
V.  Callaghan,  56  Fed.  998,  6  C.  C.  A.  205  [af- 
firmed in  161  U.  S.  91,  40  L.  ed.  628]  ; 
Northern  Pac.  R.  Co.  v.  Cavanaugh,  51  Fed. 
517,  2  C.  C.  A.  358;  Au  v.  New  York,  etc., 
R.  Co.,  29  Fed.  72. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  502. 

A  motorman  and  conductor  on  a  street  car 
are  fellow  servants.  Houts  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  App.  686,  84  S.  W.  161; 
Savage  v.  Nassau  Electric  R.  Co.,  42  N.  Y. 
App.  Div.  241,  59  N.  Y.  Suppl.  225  [af- 
firmed in  168  N.  Y.  680,  61  N.  E.  1134].  So 
a  conductor  is  a  fellow  servant  of  a  gripman 
and  another  conductor  who  are  in  charge  of 
another  car  in  the  same  train.    North  Chi- 


cago St.  R.  Co.  V.  Dudgeon,  69  111.  App. 
57. 

54.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Shackelford,  42  Ark.  417. 

California. —  Fagundes  i".  Central  Pac.  R. 
Co.,  79  Cal.  97,  21  Pac.  437,  3  L.  R.  A.  824. 

Illinois. —  Miller  v.  Ohio,  etc.,  R.  Co.,  24 
111.  App.  326;  Chicago,  etc.,  R.  Co.  v.  Mc- 
Donald, 21  111.  App.  409. 

Maine. —  Cassidy  v.  Maine  Cent.  R.  Co.,  76 
Me.  488. 

Maryland. —  O'Connell  v.  Baltimore,  etc., 
R.  Co.,  20  Md.  212,  83  Am.  Dec.  549. 

Missouri. —  McGowan  v.  St.  Louis,  etc.,  R. 
Co.,  61  Mo.  528.  Contra,  Miller  v.  Missouri 
Pac.  R.  Co.,  109  Mo.  350,  19  S.  W.  58,  32  Am. 
St.  Rep.  673. 

Texas. —  Corona  v.  Galveston,  etc.,  R.  Co., 
(1891)  17  S.  W.  384. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  502. 

Contra. —  Dobson  v.  New  Orleans,  etc.,  R. 
Co.,  52  La.  Ann.  1127,  27  So.  670;  Burxing- 
ton,  etc.,  R.  Co.  v.  Crockett,  19  Nebr.  13S, 
26  N.  Vv'.  921 ;  Chicago,  etc.,  R.  Co.  v.  Lund- 
strom,  16  Nebr.  254,  20  N.  W.  198,  49  Am. 
Rep.  718;  Dobbin  v.  Richmond,  etc.,  R.  Co., 
81  N.  C.  446,  31  Am.  Rep.  512. 

55.  Chicago,  etc.,  R.  Co.  v.  Brandau,  65  111. 
App.  150 ;  Wilson  v.  Madison,  etc.,  R.  Co., 
IS  Ind.  226 ;  Devoe  v.  New  York  Cent.,  etc., 
R.  Co.,  70  N.  Y.  App.  Div.  495,  75  N.  Y. 
Suppl.  136;  Moore  v.  -Jones,  15  Tex.  Civ.  App. 
391,  39  S.  W.  593.  And  see  Whitmore  v. 
Boston,  etc.,  R.  Co.,  150  Mass.  477,  23  N.  E. 
220;  Ewald  v.  Chicago,  etc.,  R.  Co.,  70  Wis. 
420,  36  N.  W.  12,  591,  5  Am.  St.  Rep.  178. 

An  engineer  also  acting  as  conductor  is  a 
fellow  servant  of  other  members  of  the  train 
crew  who  are  injured  by  the  negligence  of 
the  former.  Newport  News,  etc.,  Co.  v.  Howe, 
52  Fed.  362,  3  C.  C.  A.  121.  But  see  Cowles 
'V.  Richmond,  etc.,  R.  Co.,  84  N.  C.  309,  37 
Am.  Rep.  620,  where  an  engineer  was  held 
not  a  fellow  servant  where  he  was  also  acting 
as  conductor.  A  regulation  of  a  railroad 
company,  clothing  an  engineer  of  a  lone  en- 
gine with  the  rights  and  duties  of  a  con- 
ductor, within  the  rule  that  a  train  con- 
ductor represents  the  company,  so  as  not 
to  be  a  fellow  servant  with  his  subordinates. 
Stephani  v.  Southern  Pac.  Co.,  19  Utah  196, 
57  Pac.  34;  Baltimore,  etc.,  R.  Co.  v.  Baugh, 
149  U.  S.  368,  13  S.  Ct.  914,  37  L.  ed.  772. 

The  head  hostler  employed  at  a  roundhouse 
with  no  power  to  employ  or  discliarge  serv- 
ants, the  roundhouse  being  in  charge  of  a 
foreman  having  such  power,  is  a  fellow  serv- 
ant of  an  engine  wiper,  and  not  a  vice-prin- 
cipal. Smith  V.  St.  Louis,  etc.,  R.  Co.,  151 
Mo.  391,  52  S.  W.  378,  48  L.  R.  A.  368. 

An  injured  conductor  is  a  fellow  servant 
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such  as  the  fireman,^^  and  brakeman.^^  Likewise  the  engineer  in  charge  of  a 
construction  train  is  a  fellow  servant  of  laborers  connected  therewith  who  are 
injured  through  his  negligence.^^    Under  the  different  department  rule,  however, 


of  the  engineer.  Edmonson  v.  Kentucky  Cent. 
K.  Co.,  105  Ky.  479,  49  S.  W.  200,  448,  20 
Ky.  L.  Rep.  1296,  (1898)  46  S.  W.  679. 

56.  Alabama. —  Bull  v.  Mobile,  etc.,  R.  Co., 
67  Ala.  206. 

Illinois. —  Sanks  v.  Chicago,  etc.,  R.  Co., 
112  111.  App.  385;  Illinois  Cent.  R.  Co.  v. 
Butler,  69  111.  App.  128;  Illinois  Cent.  R. 
Co.  V.  Swisher,  61  111.  App.  611;  Illinois 
Cent.  R.  Co.  v.  Hosier,  45  111.  App.  205. 

Michigan. —  Henry  v.  Lake  Shore,  etc.,  R. 
Co.,  49  Mich.  495,  13  N.  W.  832. 

Montana. —  Mulligan  v.  Montana  Union  R. 
Co.,  19  Mont.  135,  47  Pac.  795. 

New  York. —  Baird  v.  New  York  Cent.,  etc., 
R.  Co.,  64  N.  Y.  App.  Div.  14,  71  N.  Y. 
Suppl.  734  [affirmed  in  172  N.  Y.  637,  65 
N.  E.  1113]. 

South  Caroliiui. — •  Murray  v.  South  Caro- 
lina R.  Co.,  1  McMull.  385,  36  Am.  Dec.  268. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Blohn,  73  Tex. 
637,  11  S.  W.  867,  4  L.  R.  A.  764. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Baugh,  149  U.  S.  308,  13  S.  Ct.  914,  37  L. 
ed.  772;  Shugart  v.  Atlanta,  etc.,  R.  Co.,  133 
Fed.  505,  66  C.  C.  A.  379;  Briegal  v.  South- 
ern Pac.  Co.,  98  Fed.  958,  39  C.  C.  A. 
359;  New  Jersey,  etc.,  R.  Co.  v.  Young,  49 
Fed.  723,  1-C.  C.  A.  428;  Jones  v.  Yeager, 
13  Fed.  Cas.  No.  7,510,  2  Dill.  64.  Contra, 
see  Ragsdale  v.  Northern  Pac.  R.  Co.,  42  Fed. 
383. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  503. 

57.  Colorado. — Summerhays  v.  Kansas  Pac. 
R.  Co.,  2  Colo.  434. 

Illinois. — •  Illinois  Cent.  R.  Co.  v.  Keen, 
72  111.  512. 

loioa. —  Brewster  v.  Chicago,  etc.,  R.  Co., 
114  Iowa  144,  86  N.  W.  221,  89  Am.  St.  Rep. 
348. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Moore, 
29  Kan.  632. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Sul- 
livan, 76  S.  W.  525,  25  Ky.  L.  Rep.  854,  hold- 
ing that  a  brakeman  is  not  a  fellow  servant 
of  a  fireman  where  the  latter  was  temporarily 
performing  the  duties  of  an  engineer.  Con- 
tra, see  Louisville,  etc.,  R.  Co.  v.  Moore,  S3 
Ky.  675;  Louisville,  etc.,  R.  Co.  v.  Brooks, 
83  Ky.  129,  4  Am.  St.  Rep.  135;  Newport 
News,  etc.,  R.  Co.  v.  Eifort,  15  Ky.  L.  Rep. 
600. 

Louisiana. —  Bell  v.  Globe  Lumber  Co.,  107 
La.  725,  31  So.  994;  Vvallis  v.  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.,  38  La.  Ann.  156. 

Neio  York. —  Sherman  v.  Rochester,  etc., 
R.  Co.,  17  N.  Y.  163  [affirming  15  Barb. 
574]  ;  Moran  v.  New  York  Cent.,  etc.,  R.  Co., 
67  Barb.  96. 

North  Carolina. —  Hobbs  v.  Atlantic,  etc., 
R.  Co.,  107  N.  C.  1,  12  S.  E.  124,  9  L.  R.  A. 
838. 

South  Carolina. —  Evans  v.  Chamberlain, 
40  S.  C.  104,  18  S.  E.  213;  Boatwright  v. 
Northeastern  R.  Co.,  25  S.  C.  128. 

[IV,  G,  4,  a,  (IX),  (d),  (4),  (b)] 


Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Mar- 
tin, 87  Tenn.  398,  10  S.  W.  772,  3  L.  R.  A. 
282;  Ragsdale  v.  Memphis,  etc.,  R.  Co.,  3 
Baxt.  426.  Where  both  engineer  and  brake- 
man  are  acting  under  the  orders  of  the  con- 
ductor, they  are  fellow  servants.  East 
Tennessee,  etc.,  R.  Co.  v.  Smith,  89  Tenn. 
114,  14  S.  W.  1077;  Nashville,  etc.,  R.  Co. 
V.  Wheless,  10  Lea  741,  43  Am.  Rep.  317.  But 
where  the  brakeman  is  acting  under  the 
orders  of  the  engineer  they  are  not  fellow 
servants.  East  Tennessee,  etc.,  R.  Co.  v, 
Collins,  85  Tenn.  227,  1  S.  W.  883. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Myers,  55 
Tex.  110;  Houston,  etc.,  R.  Co.  v.  Willie,  53 
Tex.  318,  37  Am.  Rep.  756;  International, 
etc.,  R.  Co.  V.  Moore,  16  Tex.  Civ.  App.  51, 
41  S.  W.  70,  holding  that  the  engineer  is  a 
fellow  servant  where  he  has  no  authority  to 
superintend,  control,  or  direct  the  brake- 
man. 

Virginia. —  Eckles  v.  Norfolk,  etc.,  R.  Co., 
96  Va.  69,  25  S.  E.  545;  McDonald  V.  Nor- 
folk, etc.,  R.  Co.,  95  Va.  98,  27  S.  E.  821; 
Norfolk,  etc.,  R.  Co.  v.  Brown,  91  Va.  668, 
22  S.  E.  496. 

United  States. —  Missouri  Pac.  R.  Co.  v, 
Texas,  etc.,  R,  Co.,  31  Fed.  527;  Hines  v. 
Union  Pac.  R.  Co.,  12  Fed.  Cas.  No.  6,521,  2 
Dill.  269  note.  Contra,  see  Northern  Pac. 
R.  Co.  V.  Cavanaugh,  51  Fed.  517,  2  C.  C.  A. 
358. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  503. 

Compare  Perdue  v.  Louisville,  etc.,  R.  Co., 
100  Ala.  535,  14  So.  366. 

Conductor  acting  as  brakeman. —  The  engi- 
neer and  fireman  of  a  shifting  train  are  fel- 
low servants  of  the  conductor,  who,  while  at- 
tempting to  act  as  brakeman,  is  injured  hj 
their  negligence.  Eckles  v.  Norfolk,  etc.,  R. 
Co.,  96  Va.  69,  25  S.  E.  545. 

Fireman  acting  as  engineer. —  Where  a  con- 
ductor, in  the  absence  of  the  engineer,  ordered 
the  fireman  to  work  the  engine,  the  company 
was  not  liable  where  the  fireman  was  compe- 
tent, but  through  his  negligent  handling  of 
the  engine  a  brakeman  was  injured.  Brazil 
V.  Western  North  Carolina  R.  Co.,  93  N.  C. 
313. 

"Waiver  of  rules. —  An  engineer  in  charge  of 
a  work  train  cannot  waive  an  express  rule 
of  the  company  as  to  coupling  cars  by  order^ 
ing  a  brakeman  to  go  between  the  cars  and 
couple  them  in  a  different  way,  so  as  to 
make  the  company  liable  for  the  negligence 
of  the  engineer.  Richmond,  etc.,  R.  Co.  v. 
Finley,  63  Fed.  228,  12  C.  C.  A.  595  [revers- 
ing 59  Fed.  419]. 

58.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Shackelford,  42  Ark.  417. 

Florida. —  Parrish  v.  Pensacola,  etc.,  R. 
Co.,  28  Fla.  251,  9  So.  696. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Britz, 
72  111.  256;  Miller  v.  Ohio,  etc.,  R.  Co.,  24 
111.  App.  326;  Chicago,  etc.,  R.  Co.  v.  Mc- 


MASTER  AND  SEE  YANT 


[26  Cyc]  1355 


an  engineer  has  been  held  not  a  fellow  servant  wliere  the  injured  employee  was 
not  a  member  of  the  train  crew  bat  was  engaged  in  a  different  line  of  work.^^  So 
an  engineer  has  been  held  not  a  fellow  servant  of  an  inferior  employee  in  those 
states  where  the  superior  servant  rule  is  folio wed.^^ 

(c)  Fireman.  The  lireman  is  a  fellow  servant  of  a  brakeman,^^  even  where  he 
is  in  charge  of  the  engine  and  acting  as  engineer.^^  So  the  lireman  is  a  fellow 
servant  of  a  trackman. 

(d)  Brakeman.  a  brakeman  is  a  fellow  servant  of  a  conductor  injured  by  the 
negligence  of  the  former/*  and  other  trainmen  and  of  an  employee  charged 
with  the  duty  of  placing  sand  in  the  sand  boxes  of  the  locomotives.^^  So  he  is  a 
fellow  servant  of  shovelers  on  the  construction  train.^''  And  brakemen  on  the 
same  train  are  fellow  servants  of  each  other,^^  although  the  negligent  brakeman 
was  at  the  time  tiie  acting  conductor.^^ 


Donald,  21  111.  App.  409.  But  see  Louisville, 
etc.,  Consol.  R.  Co.  v.  Hawthorn,  147  111. 
226,  35  N.  E.  534  [affirming  45  111.  App. 
635],  holding  that  a  member  of  a  fence  gang 
is  not  a  feUow  servant  because  engaged  in 
a  different  department. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Hen- 
derson, 134  Ind.  636,  33  N.  E.  1021;  Ohio, 
etc.,  R.  Co.  V.  Tindall,  13  Ind.  366,  74  Am. 
Dec.  259. 

Maryland. —  O'Connell  v.  Baltimore,  etc., 
R.  Co.,  20  Md.  212,  83  Am.  Dec.  549. 

Missouri. —  Higgins  v.  Missouri  Pac.  R. 
Co.,  104  Mo.  413,  16  S.  W.  409,  both  engineer 
and  laborer  acting  under  direction  of  con- 
ductor. 

New  York. —  Russell  v.  Hudson  River  R. 
Co.,  17  N.  Y.  134  [reversing  5  Duer  39]. 

Ohio. —  Kumler  v.  Junction  R.  Co.,  33  Ohio 
St.  150. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Rider,  62 
Tex.  267;  Overton  v.  McCabe,  35  Tex.  Civ. 
App.  133,  79  S.  W.  861. 

United  States. —  O'Connor  v.  Atchison,  etc., 
R.  Co.,  137  Fed.  503,  70  C.  C.  A.  87. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  503. 

59.  Hobson  v.  New  Mexico,  etc.,  R.  Co.,  2 
Ariz.  171,  11  Pac.  545  (holding  that  a 
teamster  who  hauls  ties  in  the  construction 
of  a  railroad  is  not  the  fellow  servant  of  the 
engine  driver  of  the  train)  ;  Ryan  v.  Chicago, 
etc.,  R.  Co.,  60  HI.  171,  14  Am.  Rep.  32 
( injured  employee  a  common  laborer  in  car- 
penter shop)  ;  Stuber  v.  Louisville,  etc.,  R. 
Co.,  113  Tenn.  305,  87  S.  W.  411  (holding 
that  a  foreman  of  a  water-supply  on  the 
division  of  a  railroad  whose  duties  relate 
to  the  physical  condition  of  the  water  tanks 
located  along  the  line  is  not  a  fellow  servant 
of  an  engineer  of  a  detached  engine  on  which 
he  is  riding  in  the  performance  of  his  duties). 
See  also  Conine  v.  Olvmpia  Logging  Co.,  36 
Wash.  345,  78  Pac.  932. 

60.  Cincinnati,  etc.,  R.  Co.  v.  Palmer,  98 
Ky.  382,  33  S.  W.  199,  17  Ky.  L.  Rep.  998 
(engineer  and  porter  on  train)  ;  Louisville, 
etc.,  R.  Co.  V.  Collins,  2  Duv.  (Ky.)  114, 
87  Am.  Dec.  486  (engineer  and  common  la- 
borer) ;  Howard  v.  Chesapeake,  etc.,  R.  Co., 
90  S.  W.  950,  28  Ky.  L.  Rep.  891  (engineer 
of  yard  switch-engine  and  switchman)  ;  Penn- 
sylvania Co.  V.  Hickley,  20  Ohio  Cir.  Ct.  668, 


11  Ohio  Cir.  Dec.  379  (engineer  and  fireman, 
locomotive  in  sole  charge  of  engineer ) . 

Effect  of  duty  of  brakeman  to  obey  signals 
given  by  engineer. —  The  brakeman  and  engi- 
neer are  fellow  servants,  although  the  rules 
of  the  company  require  the  brakeman  to  obey 
certain  signals  for  working  brakes  when 
given  by  the  engineer.  Pittsburg,  etc.,  R.  Co. 
V.  Ranney,  37  Ohio  St.  665;  Pittsburgh,  etc., 
R.  Co.  i\  Lewis,  33  Ohio  St.  196. 

61.  Kersey  v.  Kansas  City,  etc.,  R.  Co.,  79 
Mo.  362;  Galveston,  etc.,  R.  Co.  v.  Faber, 
63  Tex.  344;  Louisville,  etc.,  R.  Co.  v.  Kelly, 
63  Fed.  407,  11  C.  C.  A.  260. 

62.  Greenwald  v.  Marquette,  etc.,  R.  Co., 
49  Mich.  197,  13  N.  W.  513.  Contra,  Louis- 
ville, etc.,  R.  Co.  V.  Moore,  83  Ky.  675. 

63.  Ellinston  r.  Beaver  Dam  Lumber  Co., 
93  Ga.  53,  "l9  S.  E.  21. 

64.  Brown  v.  Central  Pac.  R.  Co.,  72  Cal. 
523,  14  Pac.  138,  train  broke  in  two. 

65.  Plant  v.  Grand  Trunk  R.  Co.,  27  U.  C. 
Q.  B.  78. 

66.  Louisville,  etc.,  R.  Co.  v.  Pettv,  67 
Miss.  255,  7  So.  351,  19  Am.  St.  Rep. 
304. 

67.  St.  Louis,  etc.,  R.  Co.  r.  Britz,  72  111. 
256;  Henry  v.  Staten  Island  R.  Co.,  81  N.  Y. 
373. 

68.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Rush, 
84  El.  570. 

Kansas. —  Higgins  v.  Atchison,  etc.,  R.  Co., 
70  Kan.  814,  79  Pac.  679. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  How- 
ard, 45  Nebr.  570,  63  N.  W.  872. 

Ohio. —  Hawks  v.  Lake  Shore,  etc.,  R.  Co., 
16  Ohio  Cir.  Ct.  377,  8  Ohio  Cir.  Dec.  414. 

United  States. —  Au  v.  New  York,  etc.,  R. 
Co.,  29  Fed.  72. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  505. 

Laborers  acting  alternately  as  brakemen. — 
Where  laborers,  at  work  on  a  railroad  in 
transporting  dirt  on  small  truck  cars  a  short 
distance,  alternately  act  as  brakemen,  they 
are  fellow  servants,  and  no  recovery  can  be 
had  for  an  injury  to  one  by  the  neglect  of 
the  other,  although  the  negligent  laborer  was 
acting  as  brakeman  at  the  time  of  the  acci- 
dent, and  the  injured  laborer  was  not.  Casey 
V.  Louisville,  etc..  R.  Co.,  84  Ky.  79. 

69.  Hayes  v.  Western  R.  Corp.,  3  Cush. 
(Mass.)  270. 

[IV.  G,  4,  a,  (IX),  (d),  (4),  (d)] 
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(e)  Yard  Employees  and  Switchmen,  A  yard  master  may  have  such  authority 
as  to  be  a  vice-principalj*^  altliongli  ordinarily  he  is  not  a  vice-principal,'^^  espe- 
cially where  he  is  subordinate  to  a  train  master.'^'^  Except  where  the  negligence 
relates  to  some  non-del egable  duty  of  the  master,*^^  an  employee  whose  work  is 
connected  with  railroad  yards  generally  cannot  recover  for  injuries  received  from 
the  negligence  of  train  or  other  employees  using  the  yard,  they  being  fellow 
servants.''^  For  instance  the  members  of  different  switching  crews  are  fellow 
servants.'^  A  fortiori  members  of  a  switching  crew,  such  as  the  engineer  and 
brakeman,"^^  are  fellow  servants,  as  are  the  employees  on  a  switch  or  other  engine 
whose  negligence  was  the  cause  of  injury  to  car  employees  or  switchmen.'^^  A 
hostler  is  a  fellow  servant  of  a  yard  helper  injured  by  the  negligence  of  the 
former.'^^  So  an  engineer  is  a  fellow  servant  of  an  injured  engine  cleaner  or 
other  yard  workman.^*^  An  engineer  in  charge  of  a  switch  engine  is  a  fellow 
servant  of  a  switch  conductor.^^  The  negligence  of  a  switch  tender,  where 
the  master  has  used  due  care  in  employing  a  competent  person  for  the 


70.  Lyttle  v.  Chicago,  etc.,  R.  Co.,  84  Mich. 
289,  47  N.  W.  571;  Taylor  v.  Missouri  Pac. 
E.  Co.,  (Mo.  1891)  16  S.  W.  206. 

71.  State  f.  South  Baltimore  Car  Works, 
99  Md.  461,  58  Atl.  447;  Eiola  v.  New  York 
Cent.,  etc.,  R.  Co.,  100  N.  Y.  App.  Div.  509, 
91  N.  Y.  Suppl.  599,  97  N.  Y.  App.  Div.  252, 
89  N.  Y.  Suppl.  945;  Cincinnati,  etc.,  R.  Co. 
V.  Gray,  101  Fed.  623,  41  C.  C.  A.  535,  50 
L.  R.  A.  47;  Thomas  v.  Cincinnati,  etc.,  R. 
Co.,  97  Fed.  245. 

A  subordinate  yard  inspector  is  not  a  vice- 
principal.  St.  Louis,  etc.,  R.  Co.  v.  Rice,  51 
Ark.  467,  11  S.  W.  699,  4  L.  R.  A.  173. 

72.  Pennsylvania  Co.  v.  Fishack,  123  Fed. 
465,  59  C.  C.  A.  269. 

73.  See  swpra,  IV,  G,  4,  a,  (vii),  (c). 

74.  Shuster  x,.  Philadelphia,  etc.,  R.  Co., 
(Del.  1906)  62  Atl.  689;  Sheets  v.  Chicago, 
etc..  Coal  R.  Co.,  139  Ind.  682,  39  N.  E. 
154;  Spencer  v.  Ohio,  etc.,  R.  Co.,  130  Ind. 
181,  29  N.  E.  915;  Corcoran  v.  New  York, 
etc.,  R.  Co.,  46  N.  Y.  App.  Div.  201,  61 
N.  Y.  Suppl.  672;  Watts  v.  Hart,  7  Wash. 
178,  34  Pac.  423,  771. 

Injury  to  car  inspector. —  A  yard  master 
in  charge  of  a  yard  and  a  brakeman  and 
conductor  are  fellow  servants  of  an  injured 
car  inspector  employed  in  the  yard  to  ex- 
amine cars  and  determine  whether  they  are 
in  proper  condition  for  use.  Shuster  v.  Phila- 
delphia, etc.,  R.  Co.,  (Del.  1906)  62  Atl.  689. 

Brakemen  engaged  in  switching  are  fellow 
servants  (Chicago,  etc.,  R.  Co.  v.  Rush,  84 
111.  570),  and  a  brakeman  working  with  a 
switching  crew  is  a  fellow  servant  of  the 
other  members  of  the  crew  (Sheets  v.  Chi- 
cago, etc.,  Coal  R.  Co.,  139  Ind.  682,  39 
N.  E.  154). 

A  yard  clerk  whose  duty  required  him  to 
go  into  the  yard  to  get  the  record  of  the 
seals  of  the  cars  which  each  train  left  or 
was  to  take  away  was  the  fellow  servant  of 
an  engineer  and  train  hand  whose  negligence 
in  backing  down  upon  him  of  part  of  a 
freight  train  was  the  cause  of  his  injury, 
so  as  to  preclude  a  recovery  against  the  rail- 
road company.  New  York,  etc.,  R.  Co.  v. 
Hyde,  56  Fed.  188,  5  C.  C.  A.  461. 

Different    departments. —  In   those  states 

[IV,  G.  4,  a,  (IX),  (d),  (4),  (e)] 


where  the  different  department  rule  is  fol- 
lowed, employees  working  in  the  yard  are 
not  necessarily  fellow  servants.  Thus  it  has 
been  held  that  a  track  repairer  working  on 
the  tracks  in  the  switchyard  is  not  a  fellow 
servant  of  a  crew  in  charge  of  a  switch  train 
(Chicago,  etc.,  R.  Co.  f.  Shannon,  43  111.  App. 
540),  and  that  members  of  the  switching 
crew  in  charge  of  a  different  train  than  that 
on  which  deceased  was  employed  as  a  brake- 
man  are  not  fellow  servants  with  him  (Cin- 
cinnati, etc.,  R.  Co.  'c.  Hill,  89  S.  W.  523, 
28  Ky.  L.  Rep.  530). 

75.  Chicago,  etc.,  R.  Co.  v.  Driscoll,  176 
111.  330,  52  N.  E.  921  ^reversing  70  111.  App. 
91]  ;  Chicago,  etc.,  R.  Co.  v.  Hartley,  90  111. 
App.  284;  Klees  v.  Chicago,  etc.,  R.  Co.,  68 
111.  App.  244;  Elgin,  etc.,  R.  Co.  v.  Malaney, 
59  111.  App.  114;  O'Leary  v.  Wabash  R.  Co., 
52  111.  App.  641;  Missouri  Pac.  R.  Co.  f. 
Lyons,  54  Nebr.  633,  75  N.  W.  31.  Compare 
Tierney  v.  Chicago  Junction  R.  Co.,  92  111. 
App.  631. 

76.  Warmington  v,  Atchison,  etc.,  R.  Co., 
46  Mo.  App.  159;  Fowler  v.  Chicago,  etc., 
R.  Co.,  61  Wis.  159,  21  N.  W.  40. 

77.  Chicago,  etc.,  R.  Co.  v.  Stafford,  16  111. 
App.  84;  Satterly  v.  Morgan,  35  La.  Ann. 
1166;  Rutledge  v.  Missouri  Pac.  R.  Co.,  123 
Mo.  121,  24  S.  W.  1053,  27  S.  W.  327; 
Hudson  V.  Charleston,  55  Fed.  248. 

In  Kentucky,  however,  it  has  been  held 
that  a  railroad  yard  switchman  injured  by 
the  negligence  of  the  locomotive  engineer  is 
not  a  fellow  servant  of  the  latter.  Louis- 
ville, etc.,  R.  Co.  V.  Sheets,  13  S.  W.  248, 
11  Ky.  L.  Rep.  781. 

78.  Clay  v.  Chicago,  etc.,  R.  Co.,  56  111. 
App.  235;  Chicago,  etc.,  R.  Co,  v.  Massig, 
50  111.  App.  666. 

79.  Spencer  v.  Ohio,  etc.,  R.  Co.,  130  Ind. 
181,  29  N.  E.  915;  Ewald  v.  Chicago,  etc., 
R.  Co.,  70  Wis.  420,  36  N.  W.  12,  591,  5 
Am.  St.  Rep.  178. 

80.  Texas,  etc.,  R.  Co.  v.  Harrington,  62 
Tex.  597;  Beuhring  v.  Chesapeake,  etc.,  R. 
Co.,  37  W.  Va.  502.  16  S.  E.  435. 

81.  Columbus,  etc.,  R.  Co.  v.  Troesch,  68 
111.  545,  18  Am.  Rep.  578;  Chicago,  etc.,  R. 
Co.  V.  Henry,  7  111.  App.  322. 
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position,  resulting  in  injuries  to  other  employees,  is  the  negligence  of  a  fellow 
servant.^^ 

(f)  Station  Agent.  A  station  agent  having  charge  of  the  tracks  in  and  about 
the  station  is  not  a  vice-principal  but  is  a  fellow  servant  of  a  train  employee.^^ 

(5)  Crews  of  Different  Trains  —  (a)  In  General.  Trainmen  working  on 
different  trains  for  the  same  railroad  company  are  generally  held  fellow  servants,^ 
and  this  rale  applies  to  street  railways.^^ 

(b)  Negligence  of  Conductor.  The  conductor  in  charge  of  one  train  is  a  fel- 
low servant  of  other  employees  who  are  working  on  another  train,^®  as  for  instance 


82.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Brown,  67  Ark.  295,  54  S.  W.  865. 

California. —  Fagundes  v.  Central  Pac.  R. 
Co.,  79  Cal.  97,  21  Pac.  437,  3  L.  R.  A.  824; 
Brown  v.  Central  Pac.  R.  Co.,  68  Cal.  171, 
7  Pac.  447,  8  Pac.  828. 

Illinois. —  See  Swisher  v.  Illinois  Cent.  R. 
Co.,  182  111.  533,  55  N.  E.  555  [affirming 
74  111.  App.  164]. 

Indiana. —  Slattery  v.  Toledo,  etc.,  R.  Co., 
23  Ind.  81. 

Massachusetts. —  Oilman  r.  Eastern  R. 
Corp.,  10  Allen  233,  87  Am.  Dec.  635;  Farwell 
V.  Boston,  etc.,  R.  Corp.,  4  Mete.  49,  38  Am. 
Dec.  339. 

Minnesota. —  Roberts  v.  Chicago,  etc.,  R. 
Co.,  33  Minn.  218,  22  N.  W.  389. 

New  York. —  Sammon  v.  New  York,  etc.,  R. 
Co.,  62  N.  Y.  251;  Tinney  v.  Boston,  etc., 
R.  Co.,  62  Barb.  218  [affirmed  in  52  N.  Y. 
632]. 

North  Carolina. —  Ponton  v.  Wilmington, 
etc.,  R.  Co.,  51  N.  C.  245. 

Rhode  Island. —  Parker  v.  New  York,  etc., 
R.  Co.,  18  R.  I.  773,  30  Atl.  849. 

Washington. —  Stevick  v.  Northern  Pac.  R. 
Co.,  39  Wash.  501,  81  Pac.  999. 

United  States. —  Naylor  v.  New  York  Cent., 
etc.,  R.  Co.,  33  Fed.  801. 

Canada. —  Deverill  v.  Grand  Trunk  R.  Co., 
25  U.  C.  Q.  B.  517. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  514. 

Contra. —  See  Lake  Shore,  etc.,  R.  Co.  v. 
Feller,  21  Ohio  Cir.  Ct.  605,  11  Ohio  Cir. 
Dec.  799. 

A  brakeman  whose  duty  it  is  at  a  station 
to  turn  a  switch  to  enable  trains  to  pass 
is  a  fellow  servant  of  the  fireman  on  another 
train  who  is  injured  in  a  collision  with  the 
train  on  which  the  brakeman  was  working. 
Swisher  v.  Illinois  Cent.  R.  Co.,  182  111.  533, 
55  N.  E.  555  [affirming  74  111.  App.  164]. 

83.  Brown  v.  Minneapolis,  etc.,  R.  Co.,  31 
Minn.  553,  18  N.  W.  834;  Dealey  f..  Phila- 
delphia, etc.,  R.  Co.,  2  Pa.  Cas.  224,  4  Atl. 
170;  Brown  v.  Minneapolis,  etc.,  R.  Co.,  2 
Del.  Co.  (Pa.)  155;  Gaffney  v.  New  York, 
etc.,  R.  Co.,  15  R.  I.  456,  7  Atl.  284;  Toner 
V.  Chicago,  etc.,  R.  Co.,  69  Wis.  188,  31  N.  W. 
104,  33  N.  W.  433.  See  also  Galveston,  etc., 
R.  Co.  V.  Farmer,  73  Tex.  85,  11  S.  W.  156. 

84.  Delaware. —  Wheatley  v.  Philadelphia, 
etc.,  R.  Co.,  1  Marv.  305,  30  Atl.  660. 

Georgia. —  Cooper  v.  Mullins,  30  Ga.  146, 
76  Am.  Dec.  638. 

Michigan. —  Hewitt  v.  Flint,  etc.,  R.  Co., 
67  Mich.  61,  34  N.  W.  659.  But  see  Jarman 


V.  Chicago,  etc.,  R.  Co.,  98  Mich.  135,  57 
N.  W.  32. 

Mississippi. —  McMaster  v.  Illinois  Cent.  R. 
Co.,  65  Miss.  264,  4  So.  59,  7  Am.  St.  Rep. 
653. 

New  Jersey. —  Hampton  v.  Camden,  etc., 
R.  Co.,  10  N.  J.  L.  J.  236. 

Oregon. —  Guthrie  v.  Southern  Pac.  R.  Co., 
(1891)  26  Pac.  76;  Miller  v.  Southern  Pac. 
Co.,  20  Oreg.  285,  26  Pac.  70. 

United  States. —  Rosnev  v.  Erie  R.  Co.,  135 
Fed.  311,  68  C.  C.  A.  155;  Maryland  v.  Balti- 
more, etc.,  R.  Co.,  16  Fed.  Cas.  No.  9,219,  1 
Hughes  337. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  506-509. 

Laborers  unloading  gravel  train. — A  laborer 
employed  in  loading  and  unloading  a  gravel 
train  on  a  railroad,  and  the  persons  employed 
to  run  another  train  on  the  same  road,  which 
came  in  collision  with  the  gravel  train, 
whereby  the  laborer  was  killed,  are  servants 
employed  in  the  same  gensral  business.  Sulli- 
van i:  Toledo,  etc.,  R.  Co.,  58  Ind.  26. 

In  Kentucky  such  servants  are  not  fellow 
servants  where  the  negligent  employee  is  a 
superior  of  the  injured  employee.  Kentucky 
Cent.  R.  Co.  v.  Ackley,  87  Ky.  278,  8  S.  W. 
691,  10  Ky.  L.  Rep.'  170,  12  Am.  St.  Rep. 
480. 

The  brakeman  of  one  train  is  the  fellow 
servant  of  employees  on  another  train,  in- 
jured by  the  negligence  of  the  former.  Wheat- 
ley  V.  Philadelphia,  etc.,  R.  Co.,  1  Marv. 
(Del.)  305,  30  Atl.  660;  Relyea  v.  Kansas 
Citv,  etc.,  R.  Co.,  112  Mo.  86,  20  S.  W.  480, 
18  L.  R.  A.  817  (1892)  19  S.  W.  1116. 

85.  Chicago  City  R.  Co.  v.  Leach,  208  111. 
198,  70  N.  E.  222,  100  Am.  St.  Rep.  216 
[reversing  104  111.  App.  30]  (conductor  and 
motorman)  ;  Stocks  v.  St.  Louis  Transit  Co., 
106  Mo.  App.  129,  79  S.  W.  1176  (conductor 
and  motorman)  ;  Hoover  v.  Carbon  County 
Electric  R.  Co.,  191  Pa.  St.  146,  43  Atl. 
74. 

86.  Pleasants  v.  Raleigh,  etc.,  R.  Co.,  121 
N.  C.  492,  2S  S.  E.  267,  61  Am.  St.  Rep. 
674.  Contra,  Ragsdale  v.  Northern  Pac.  R. 
Co.,  42  Fed.  383. 

Negligence  of  conductor  in  leaving  open 
switch. —  A  railroad  company  is  not  liable 
for  the  injury  of  an  employee  on  one  train, 
caused  by  the  negligence  of  the  conductor 
in  its  employment  on  another  train  in  leav- 
ing a  switch  open  that  it  was  his  duty  to 
close,  as  the  conductor  and  the  injured  em- 
ployee are  fellow  servants.  Northern  Pac.  R. 
Co.  V.  Mase,  63  Fed.  114,  11  C.  C.  A.  63;, 
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the  engineer,^^  fireman brakeman,^^  baggage  master/^  or  a  laborer  on  a  work  train.®^ 
So  conductors  of  electric  railway  cars  on  the  same  road  are  fellow  servants.^^ 

(c)  Negligence  op  Engineer.  An  engineer  whose  negligence  causes  the  in  jury 
is  a  fellow  servant  of  employees  on  another  train/^  such  as  the  engineer,^*  the 
fireman,^^  the  brakeman,^^  or  a  laborer  on  a  work  train.^^ 

(e)  Shipping  —  (1)  Members  of  Crew.  It  has  been  stated  that  a  ship-owner 
who  provides  a  seaworthy  vessel,  properly  equipped,  and  commanded  by  compe- 
tent officers,  has  discharged  his  duty  toward  his  subordinates  and  cannot  be  held 
liable  for  the  mere  neglect  of  the  officers.^^  In  other  words  negligence  of  an  offi- 
cer or  other  member  of  the  crew  in  the  performance  of  the  details  of  the  navi- 
gation during  the  voyage  is  that  of  a  fellow  servant  for  which  the  master  is  not 
liable.^'^    All  the  members  of  the  crew  or  employees  working  on  or  about  the  ship 


St.  Louis,  etc.,  R.  Co.  v.  Needham,  63  Fed. 
107,  11  C.  C.  A.  56,  25  L.  R.  A.  833. 

87.  Oakes  v.  Mase,  165  U.  S.  363,  17  S.  Ct. 
345,  41  L.  ed.  746.  Contra,  Louisville,  etc.,  R. 
Co.  V.  Cavens,  9  Bush  (Ky.)  559;  Madden 
V.  Chesapeake,  etc.,  R.  Co.,  28  W.  Va.  610, 
57  Am.  Rep.  695. 

88.  l^ew  York.—  Slater  v.  Jewett,  85  N.  Y. 
61,  39  Am.  Rep.  627;  Herrington  v.  Lake 
Shore,  etc.,  R.  Co.,  83  Hun  365,  31  N.  Y. 
Suppl.  910. 

Pennsylvania. —  Cole  v.  Northern  Cent.  R. 
Co.,  12  Pa.  Co.  Ct.  573. 

South  Carolina. —  Jenkins  v.  Richmond, 
etc.,  R.  Co.,  39  S.  C.  507,  18  S.  E.  182,  39 
Am.  St.  Rep.  750. 

Wisconsin. —  MacCarthy  v.  Whitcomb,  110 
Wis.  113,  85  N.  W.  707. 

United  States. —  Crosbv  v.  Lehicfh  Valley 
Co.,  137  Fed.  765,  70  C.  C.  A.  199 ;  Maher 
V.  Union  Pac,  etc.,  R.  Co.,  106  Fed.  309,  45 
C.  C.  A.  301. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  507. 

89.  Pittsburg,  etc.,  R.  Co.  v.  Devinney,  17 
Ohio  St.  197  (holding  that  brakeman  injured 
by  the  conductor  of  another  train  is  not 
vrithin  the  superior  servant  rule)  ;  Louis- 
ville, etc.,  R.  Co.  V.  Dillard,  114  Tenn.  240, 
86  S.  W.  313,  108  Am.  St.  Rep.  894,  69 
L.  R.  A.  746 ;  Northern  Pac.  R.  Co.  v.  Poirier, 
167  U.  S.  48,  17  S.  Ct.  741,  42  L.  ed.  72; 
Becker  v.  Baltimore,  etc.,  R.  Co.,  57  Fed. 
188  (construing  law  of  Indiana);  Baltimore, 
etc.,  R.  Co.  V.  Andrews,  50  Fed.  728,  1 
C.  C.  A.  636,  17  L.  R.  A.  190. 

Even  in  Tennessee  a  conductor  of  a  pas- 
senger train  is  not  a  vice-principal,  nor  en- 
gaged in  a  different  department  of  the  mas- 
ter's service,  in  relation  to  a  brakeman  on  a 
freight  train,  over  whom  he  has  no  control, 
and  with  respect  to  whom  he  is  charged  with 
no  duty  of  the  master,  but  is  a  fellow  serv- 
ant with  such  brakeman.  Louisville,  etc.,  R. 
Co.  V.  Dillard,  114  Tenn.  240,  86  S.  W.  313, 
108  Am.  St.  Rep.  894,  69  L.  R.  A.  746. 

90.  Kerlin  v.  Chicago,  etc.,  R.  Co.,  50  Fed. 
185,  construing  law  of  Indiana. 

91.  Northern  Pac.  R.  Co.  v.  Smith,  59  Fed. 
993,  8  C.  C.  A.  663. 

92.  Baltimore  Trust,  etc.,  Co.  v.  Atlanta 
Traction  Co.,  69  Fed.  358. 

93.  St.  Louis  Southwestern  R.  Co.  v.  Hen- 
son,  61  Ark.  302,  32  S.  W.  1079;  Enright 
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V.  Toledo,  etc.,  R.  Co.,  93  Mich.  409,  53  N.  W. 
536. 

94.  Ohio,  etc.,  R.  Co.  v.  Robb,  36  111.  App. 
027;  Chicago,  etc.,  R.  Co.  v.  Doyle,  60  Miss. 
977  ;  Norfolk,  etc.,  R.  Co.  v.  Lindamood,  (Va. 
1892)  14  S.  E.  694;  Norfolk,  etc.,  R.  Co.  v. 
Donnelly,  88  Va.  853,  14  S.  E.  692;  Van 
Avery  v.  Union  Pac.  R.  Co.,  35  Fed.  40. 

It  is  immaterial  that  the  engineers  ordi- 
narily run  on  different  sections  of  the  road. 
Chicago,  etc.,  R.  Co.  v.  Doyle,  60  Miss. 
977. 

95.  Alabama. —  Alabama,  etc.,  R.  Co.  v. 
Waller,  48  Ala.  459. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Thomp- 
son, 99  111.  App.  277;  Terre  Haute,  etc.,  R. 
Co.  V.  Leeper,  60  111.  App.  194  {affirmed  in 
162  111.  215,  44  N.  E.  492]. 

'Neio  York. —  Smith  v.  New  York  Cent., 
etc.,  R.  Co.,  88  Hun  468,  34  N.  Y.  Suppl. 
881. 

Pennsylvania. —  Cole  v.  Northern  Cent.  R. 
Co.,  12  Pa.  Co.  Ct.  573. 

United  States. —  Maher  v.  L^nion  Pac,  etc., 
R.  Co.,  106  Fed.  309,  45  C.  C.  A.  301 ;  How- 
ard V.  Denver,  etc.,  R.  Co.,  26  Fed.  837. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  508. 

96.  Louisville,  etc.,  R.  Co.  v.  Robinson,  4 
Bush  (Ky. )  507;  Healey  v.  New  York,  etc., 
R.  Co.,  20  R.  I.  136,  37  Atl.  676;  Northern 
Pac.  R.  Co.  V.  Poirier,  167  U.  S.  48,  17 
S.  Ct.  741,  42  L.  ed.  72;  Randall  v.  Balti- 
more, etc.,  R.  Co.,  109  U.  S.  478,  3  S.  Ct. 
322,  27  L.  ed.  1003;  Baltimore,  etc.,  R.  Co.  v. 
Andrews,  50  Fed.  728,  1  C.  C.  A.  636,  17 
L.  R.  A.  190.  But  see  Morrison  v.  Northern 
Pac.  R.  Co.,  34  Wash.  70,  74  Pac.  1064,  hold- 
ing that  an  engineer  of  a  train  which  col- 
lided with  a  train  on  which  plaintiff  was 
brakeman,  injuring  plaintiff,  was  not  neces- 
sarily a  fellovv^  servant  with  plaintiff;  but,  if 
such  engineer  was  in  control  of  his  train  to 
such  an  extent  that  he  was  permitted  to  or- 
der its  movements,  he  was  a  vice-principal. 

97.  Corbett  v.  St.  Louis,  etc.,  R.  Co.,  20 
Mo.  App.  621 ;  Northern  Pac.  R.  Co.  v.  Smith, 
59  Fed.  993,  8  C.  C.  A.  663. 

98.  Mai  one  v.  Western  Transp.  Co.,  16  Fed. 
Cas.  No.  8,996,  5  Biss.  315. 

99.  Olson  V.  Oregon  Coal,  etc.,  Co.,  104 
Fed.  574,  44  C.  C.  A.  51  (leaving  hatchway 
open)  ;  Carlson  v.  United  New  York  Sandy 
Hook  Pilots'  Assoc.,  93  Fed.  468. 
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are  generally  fellow  servants.^  The  master  or  captain  of  a  vessel  lias  been  held  a 
vice-principal,^  although  in  many  cases  his  negligence  has  been  held  that  of  a 
fellow  servant.^  A  mate  may  be  vested  with  such  authority  as  to  be  a  vice-prin- 
cipal/ although  ordinarily  he  is  a  fellow  servant  of  other  members  of  the  crew.^ 
However,  a  pilot  in  command  is  not  a  fellow  servant  of  a  deck  hand  injured  by  a 
collision.® 

(2)  Longshokp:men.  A  foreman  of  a  gang  of  longshoremen  is  their  fellow 
servant,'^  except  where  he  is  intrusted  with  the  entire  management  of  loading  or 


1.  Brown  v.  Sennett,  68  Cal.  225,  9  Pac. 
74,  58  Am.  Rep.  8;  Balleng  v.  New  York, 
€tc..  Mail  Steamship  Co.,  28  Misc.  (N.  Y.) 
238,  58  N.  Y.  Suppl.  1074;  Quebec  Steamship 
Co.  V.  Merchant,  133  U.  S.  375,  10  S.  Ct.  397, 
33  L.  ed.  656;  Red  River  Line  t\  Cheatham, 
60  Fed.  517,  9  C.  C.  A.  124;  Deehan  r.  The 
Bolivia,  59  Fed.  626;  The  City  of  Norwali^', 
55  Fed.  98;  The  Sachem,  42  Fed.  66;  The 
City  of  Alexandria,  17  Fed.  390;  Morgan  v. 
British  Yukon  Nav.  Co.,  11  Brit.  Col.  310. 
But  see  Ingham  v.  John  B.  Honor  Co.,  113 
La.  1040,  37  So.  963. 

Employees  on  different  boats,  although 
owned  by  the  same  master,  are  not,  it  seems, 
fellow  servants.  Connolly  v.  Davidson,  15 
Minn.  519,  2  Am.  Rep.  154. 

Different  departments. —  The  carpenter,  the 
porter,  and  tlie  stewardess  of  a  steamship, 
all  of  whom  have  signed  shipping  articles, 
are  fellow  servants,  although  the  former  be- 
long to  that  division  of  the  ship's  company 
known  as  the  "  deck  department,"  and  the 
two  latter  to  the  "  steward's  department " ; 
such  divisions  being  made  merely  for  con- 
venience of  administration,  and  the  captain 
of  the  ship  being  in  command  of  the  whole. 
Quebec  Steamship  Co.  v.  Merchant,  133  U.  S. 
375,  10  S.  Ct.  397,  33  L.  ed.  656. 

Employees  held  to  be  fellow  servants: 
Engineer  and  oiler  ( Stevens  i'.  San  Francisco, 
etc.,  R.  Co.,  100  Cal.  554,  35  Pac.  165;  Mc- 
Carron  v.  Dominion  Atlantic  R.  Co.,  134  Fed. 
762)  ;  winchman  and  servant  working  in  the 
liold  (Foley  v.  The  Peninsular,  79  Fed.  972)  ; 
Icitchen  boy  and  ship's  carpenter  (The  Esper- 
anza,  133  Fed.  1015)  ;  lumpers  and  calkers 
(Butler  V.  Townsend,  126  N.  Y.  105,  26  N.  E. 
1017)  ;  cook  and  engineer  (Grimsley  v.  Han- 
kins,  46  Fed.  400)  ;  ship's  carpenter  and  re- 
pairer (Saunders  v.  Th-e  Coleridge,  72  Fed. 
676)  ;  and  laborer  employed  in  loading  and 
engineer  in  charge  of  machinery  operating  in 
loading  appliance  (Wood  v.  New  Bedford 
Coal  Co.,  121  Mass.  252). 

A  steamboat  engineer  is  not  a  vice-princi- 
pal. Elliot  V.  Chicago,  etc.,  R.  Co.,  5  Dak. 
523,  41  N.  W.  758,  3  L.  R.  A.  363. 

2.  Woods  v.  Globe  Nav.  Co.,  40  Wash.  376, 
82  Pac.  401 ;  Keating  v.  Pacific  Steam- Whal- 
ing Co.,  21  Wash.  415,  58  Pac.  224;  Tliomp- 
son  V.  Hermann,  47  Wis.  602,  3  N.  W.  579, 
32  Am.  Rep.  784;  The  Car  Float  No.  16,  61 
Fed.  364,  9  C.  C.  A.  521  Ireversing  55  Fed. 
98] ;  The  Clatsop  Chief,  8  Fed.  163,  7  Sawy. 
274.  See  also  McMahon  f.  Davidson,  12 
Minn.  357. 

3.  Belt  V.  Henry  Du  Bois'  Sons  Co.,  97 
JST.  Y.  App.  Div.  392,  89  N.  Y.  Suppl.  1072; 


Larssen  v.  Delaware,  etc.,  R.  Co.,  59  N.  Y. 
App.  Div.  202,  69  N.  Y.  Suppl.  352;  Geo- 
gliegan  v.  Atlas  Steamship  Co.,  3  Misc.  (N.  Y.) 
224,  22  N.  Y.  Suppl.  749  [affirmed  in  6  Misc. 
127,  25  N.  Y.  Suppl.  1116  {affirmed  in  146 
N.  Y.  369,  40  N.  E.  507)];  Olson  v.  Oregon 
Coal,  etc.,  Co.,  96  Fed.  109;  Wvman  v.  The 
Steamship  Duart  Castle,  6  Can.  Exch.  387. 

In  all  -matters  outside  the  scope  of  the 
master's  employment  and  without  the  au- 
thority committed  to  him  by  maritime  law, 
his  misconduct  is  the  risk  assumed  by  the 
seamen  for  the  consequences  of  which  the 
owners  of  the  vessel  are  not  responsible. 
Gabrielson  v.  Waydell,  135  N.  Y.  1,  31  N.  E. 
969,  31  Am.  St.  Rep.  793,  17  L.  R.  A.  228. 

Master  discharging  ordinary  duty  of  sea- 
men.—  The  captain  of  a  vessel,  in  so  far  as 
he  is  discharging  the  ordinary  duty  of  a 
seaman  in  the  navigation  or  management  of 
a  ship,  is  a  fellow  servant  of  other  mem- 
bers of  the  crev/.  The  Westport,  136  Fed. 
391,  69  C.  C.  A.  235  [reversing  131  Fed. 
815]  ;  Sievers  v.  Eyre,  122  Fed.  734. 

The  master  or  captain  is  a  fellow  servant 
of  the  mate. —  Caniff  v.  Blanchard  Nav.  Co., 
66  Mich.  038,  33  N.  W.  744,  11  Am.  St.  Rep. 
541;  Mathews  v.  Case,  61  Wis.  491,  21  N.  \^•. 
513,  50  Am.  Rep.  151. 

4.  Gibson  v.  Canadian  Pac.  Nav.  Co.,  1 
Alaska  407;  Nelson  v.  S.  Willey  Steamship, 
etc.,  Co.,  26  Wash.  548,  67  Pac.  237;  Keat- 
ing V.  Pacific  Steam-Whaling  Co.,  21  Wash. 
415,  58  Pac.  224;  Clowes  v.  The  Frank  and 
Willie,  45  Fed.  494. 

5.  Livingston  v.  Kodiak  Packing  Co.,  103 
Cal.  258,  37  Pac.  149 ;  Benson  r.  Goodwin, 
147  Mass.  237,  17  N.  E.  517;  Smith  v.  Em- 
pire Transp.  Co.,  89  Hun  (N.  Y.)  588,  35 
N.  Y.  Suppl.  534;  Olson  v.  Clyde,  32  Hun 
(N.  Y.)  425;  Hamilton  v.  The  Walla  Walla, 
46  Fed.  198;  The  Egyptian  Monarch,  36  Fed. 
773;  Halverson  v.  Nisen,  11  Fed.  Cas.  No. 
5,970,  3  Sawy.  562.  But  see  Daub  v.  North- 
ern Pac.  R.  Co.,  18  Fed.  625;  Peterson  v. 
The  Chandos,  4  Fed.  645,  6  Sawy.  544. 

6.  The  Titan,  23  Fed.  413,  23  Blatchf.  177. 
See  also  Killien  v.  Hyde,  63  Fed.  172  [re- 
versed on  other  grounds  in  67  Fed.  365,  14 
C.  C.  A.  418],  holding  that  where  the  owner 
and  master  of  a  tug-boat  left  the  wheel  in 
charge  of  an  inexperienced  deck  hand  during 
a  meal  hour,  and  while  he  was  absent  there 
was  a  collision  owing  to  the  negligence  of  the 
deck  hand,  the  owner  and  master  could  not 
avoid  liability  on  the  ground  that  the  in- 
jured employee  was  a  felloAV  servant  of  the 
deck  hand. 

7.  Hart  v.  New  York  Floating  Dry  Dock 
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unloading.^  So  the  members  of  a  stevedore's  crew  are  fellow  servants.^  Steve- 
dores and  longshoremen  employed  by  the  ship  are  fellow  servants  of  the  members 
of  the  crew  where  all  are  engaged  in  the  common  work  of  loading  or  unloading ; 
but  not,  it  seems,  where  the  latter  had  nothing  to  do  with  the  loading  or  unload- 
ing and  longshoremen  are  not  fellow  servants  of  members  of  the  crew  where 
they  have  no  common  master.^^ 

b.  Under  Employers*  Liability  Aets^^  —  (i)  General  Considerations  —  (a) 
Nature  and  Construction  of  Statutes  —  (1)  In  General.^'^  In  some  of  the  states- 
constitutional  and  statutory  provisions  materially  modify,  and  in  some  cases  abro- 
gate, the  common-law  rule  exempting  a  master  from  liability  for  injuries  to  a 
servant  caused  by  the  negligence  of  a  fellow  servant. In  some  of  the  states  the 
statute  applies  only  to  railroad  companies,  while  in  other  states  there  are  separate 
statutory  provisions  as  to  railroad  companies.^^  Such  statutes,  while  they  are  not 
to  be  strictly  construed,^'  are  not  to  be  extended  by  implication  inasmuch  as  they 
are  in  derogation  of  the  common  law;^^  and  while  they  do  not  take  away  any 
common-law  remedy  the  servant  may  have,^^  neither  do  they  relieve  him  of  that 
care  and  caution  required  of  him  by  the  common  law.^^  The  statutes  do  not 
make  the  master  liable  for  an  injury  to  an  employee  caused  by  a  servant  acting 
without  authority  wholly  outside  the  scope  of  his  employments^ 

(2)  Statutes  Not  Expressly  Relating  to  Servants.  Before  the  passage 
of  the  employers'  liability  acts  in  this  country,  certain  statutes  were  enacted 
making  raih'oad  or  other  companies  liable  to  "any  person"  injured  by  reason  of 
their  negligence  in  certain  particulars,  and  it  was  held  that  such  statutes  did  not 
change  the  common-law  rule  as  to  a  master's  non-liability  to  a  servant  for  injuries 
due  to  the  negligence  of  a  fellow  servant.^^    It  was  also  held  that  general  stat- 


Co.,  48  N.  Y.  Super.  Ct.  460;  The  Louisiana, 
74  Fed.  748,  21  C.  C.  A.  60. 

8.  Brown  v.  Sennett,  68  Cal.  225,  9  Pac. 
74,  58  Am.  Rep.  S.  See  also  Mullan  v.  Phila- 
delphia, etc..  Mail  Steamship  Co.,  78  Pa.  St. 
25,  21  Am.  Rep.  2  {reversing  9  Phila.  10 j. 

9.  Burns  v.  Sennett,  (Cal.  1896)  44  Pac. 
1068;  Tydeman  v.  Prince  Line,  102  N.  Y. 
App.  Div.  279,  92  N".  Y.  Suppl.  446;  Kelly  v. 
Hogan,  37  Misc.  (N.  Y.)  761,  76  N.  Y.  Suppl. 
913. 

10.  The  Furnessia,  30  Fed.  878;  The  Har- 
old, 21  Fed.  428. 

Mode  of  payment. —  It  is  immaterial  that 
a  member  of  the  crew  was  paid  by  the  month 
directly  by  the  ship  and  the  other  men  work- 
ing under  the  stevedore  were  paid  by  the 
day  through  the  stevedore,  where  all  were 
paid  by  the  ship.    The  Harold,  21  Fed.  428. 

11.  Sajisol  V.  Compagnie  GenSrale  Transat- 
lantique,  101  Fed.  390;  Ferguson  v.  The  Ter- 
rier, 73  Fed.  265. 

12.  See  supra,  IV,  G,  3,  b. 

13.  In  absence  of  statutory  provisions  see 
supra,  IV,  G,  4,  a. 

14.  Constitutionality  of  statutes  see  Con- 
stitutional Law,  8  Cyc.  1098,  1099. 

15.  See  the  statutes  of  the  several  states. 
Who  are  employees,  under  such  statutes,  in 

general  see  Tennessee  Coal,  etc.,  Co.  v.  Hayes, 
97  Ala.  201,  12  So.  98;  Sloan  v.  Central 
Iowa  R.  Co.,  62  Iowa  728,  16  N.  W.  331; 
Houser  v.  Chicago,  etc.,  R.  Co.,  60  Iowa  230, 
14  N.  W.  778,  46  Am.  Rep.  05,  foreman. 

16.  See  the  statutes  of  the  several  states. 

17.  Virginia,  etc.,  R.  Co.  v.  Clower,  102 
Va.  807,  47  S.  E.  1003. 
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18.  Laughran  v.  Brewer,  113  Ala.  509,  21 

So.  415;  Beeson  v.  Busenback,  44  Kan.  669,. 
25  Pac.  48,  10  L.  R.  A.  839. 

19.  Ryalls  v.  Mechanics'  Mills,  150  Mass. 
190,  22  N.  E.  766,  5  L.  R.  A.  667. 

20.  Corning  Steel  Co.  v.  Pohlplatz,  29  Ind. 
App.  250,  64  N.  E.  476;  Sievers  v.  Eyre,  122 
Fed.  734. 

21.  Overton  v.  Chicago,  etc.,  R.  Co.,  Ill 
Mo.  App.  613,  86  S.  W.  503;  Bequette  v.  St. 
Louis,  Iron  Mountain,  etc.,  R.  Co.,  86  Mo. 
App.  601. 

22.  Iowa. —  Sullivan  v.  Mississippi,  etc.,. 
R.  Co.,  11  Iowa  421. 

Kansas. —  Kansas  Pac.  R.  Co.  V.  Salmon, 
11  Kan.  83. 

Maine. —  Hare  v.  Mclntire,  82  Me.  240, 
Atl.  453,  17  Am.  St.  Rep.  470,  8  L.  R.  A. 
450;  Carle  v.  Bangor,  etc.,  Canal,  etc.,  Co.^ 
43  Me.  269. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hughes,  49  Miss.  258. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co. 
V.  Rush,  15  Lea  145. 

United  States. —  Randall  v.  Baltimore,  etc.. 
R.  Co.,  109  U.  S.  478,  3  S.  Ct.  322,  27  L.  ed'. 
1003. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  359. 

Injuries  inflicted  on  a  "  stranger." — A  stat- 
ute providing  that  railroad  companies  shall 
be    liable   for   all    injuries    inflicted   on  a- 

stranger,"  in  the  operation  of  a  road,  la 
not  applicable  to  employees  injured  by  the. 
negligence  of  those  standing  in  the  relation 
of  fellow  servants  to  them.  New  Orleans,, 
etc.,  R.  Co.  V.  Hughes,  49  Miss.  258. 
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utes  giving  a  riglit  of  action  for  wrongful  death  did  not  abrogate  the  fellow 
servant  rule.^^ 

(3)  Employers  Affected.^''  The  statutes  in  most  of  the  states  apply  only 
where  the  employer  is  a  corporation,^  and  have  no  application  to  an  individual 
employer,^®  or  to  a  partnership.^^ 

(b)  Extraterritorial  Effect.  The  statutes  have  no  extraterritorial  effect  and 
consequently  do  not  create  a  right  of  action  for  an  injury  sustained  by  a  servant 
in  another  state  through  the  negligence  of  a  fellow  servant.^^ 

(c)  Retroactive  Effect.  The  statutes  do  not  apply  to  injuries  received  prior 
to  the  time  of  their  taking  effect.^^  So  it  has  been  held  that  the  repeal  of  the 
statute  will  not  affect  an  action  for  injuries  which  occurred  while  it  was  in  force.^ 

(d)  Effect  on  Care  Required  of  tellov)  Servant.  The  statute  making  com- 
panies liable  to  an  employee  for  injuries  caused  by  the  negligence  of  a  fellow 
servant  do  not  have  the  effect  of  requiring  the  exercise  of  extraordinary  diligence 
and  care  on  the  part  of  the  latter.^^  It  is  sufficient  if  he  exercises  toward  the 
injured  servant  that  degree  of  care  which  prudent  persons  ordinarily  exercise 
under  like  circumstances.^^ 

(ii)  Statutes  Declaratory  of  Coimox  Law.  The  statutes  in  some  of 
the  states  are  merely  declaratory  of  the  common-law  rule  as  it  existed  in  those 
states  which  have  adopted  neither  the  superior  servant  nor  the  different 
department  rule.^^ 

(ill)  Superior  Servant  Rule — (a)  General  Statutes  —  (1)  Eecognition  of 
Minority  Rule.  In  several  of  the  states  the  superior  servant  rule  which  had 
been  adopted  in  some  of  the  states  before  the  enactment  of  any  statutes  is  now 
recognized,  at  least  in  so  far  as  railroad  employees  are  concerned,  with  more  or 
less  qualifications,  by  statutory  provisions.^^    Under  these  statutes,  the  master  is 


23.  Atchison,  etc.,  R.  Co.  i".  Farrow,  6 
Colo.  498;  Elliott  v.  St.  Louis,  etc.,  R.  Co., 
67  Mo.  272;  Proctor  v.  Hannibal,  etc.,  R. 
Co.,  64  Mo.  112  {overruling  Connor  i\  Chi- 
cago, etc.,  R.  Co.,  59  Mo.  285;  Schultz  v. 
Pacific  R.  Co.,  30  Mo.  13]  :  Miller  v.  Coffin, 
19  R.  I.  104,  30  Atl.  0.  But  see  Casey  v. 
Louisville,  etc.,  R.  Co.,  84  Ky.  79 ;  McKenna 
V.  Missouri  Pac.  R.  Co.,  54  Mo.  App.  101; 
Texas,  etc.,  R.  Co.  v.  Geiger,  79  Tex.  13,  15 

^   S.  W.  214. 

24.  Railroad  statutes  see  infra,  IV,  G,  4, 
b,  (  VIII). 

25.  Ft.  Wavne  Gas  Co.  v.  Nieman,  33  Ind. 
App.  178,  71  N.  E.  59. 

26.  Acme  Bedford  Stone  Co.  v.  McPhet- 
ridge,  35  Ind.  App.  79,  73  K  E.  838. 

27.  Beeson  v.  Busenbark,  44  Kan.  009,  25 
Pac.  48,  10  L.  R.  A.  839. 

28.  Baltimore,  etc.,  R.  Co.  v.  Jones,  158 
Ind.  87,  62  N.  E.  994 ;  Baltimore,  etc.,  R.  Co. 
V.  Reed,  158  Ind.  25,  02  N.  E.  488,  92  Am.  St. 
Rep.  293. 

29.  Louisville,  etc.,  R.  Co.  v.  Allen,  78  Ala. 
494;  Dunlap  v.  Barney  Mfg.  Co.,  148  Mass. 
51,  18  N.  E.  599;  Wright  v.  Southern  R.  Co., 
123  N.  C.  280,  31  S.  E.  052;  Rittenhouse  v. 
Wilmington  St.  R.  Co.,  120  N.  C.  544,  20 
S.  E.  922.  But  see  Cannon  v.  Rowland,  34 
Ga.  422,  which  seems  to  maintain  the  con- 
trary doctrine. 

30.  Culpepper  v.  International,  etc.,  R.  Co., 
90  Tex.  027,  40  S.  W.  380  [affirming  (Civ. 
App.  1897)  38  S.  W.  818]. 

31.  Hunt  V.  Chicago,  etc.,  R.  Co.,  20  Iowa 
303. 
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32.  Missouri  Pac.  R.  Co.  f.  Haley,  25  Kan. 
35. 

33.  Leishman  v.  Union  Iron  Works,  148 
Cal.  274,  83  Pac.  30,  3  L.  R.  A.  N.  S.  500; 
Donovan  v.  Ferris,  128  Cal.  48,  00  Pac.  519, 
79  Am.  St.  Rep,  25;  Mann  v.  O'Sullivan,  126 
Cal.  61,  58  Pac.  375,  77  Am.  St.  Rep.  149; 
Stevens  v.  San  Francisco,  etc.,  R.  Co.,  100 
Cal.  554,  35  Pac.  165;  Daves  v.  Southern 
Pac.  Co.,  98  Cal.  19,  32  Pac.  708,  35  Am. 
St.  Rep,  133;  Congrave  v.  Southern  Pac.  R. 
Co.,  88  Cal,  300,  20  Pac,  175;  Elliott  v.  Chi- 
cago, etc.,  R.  Co.,  5  Dak,  523,  41  N.  W.  758, 
3  L.  R.  A.  363;  Northern  Pac,  R,  Co,  v. 
Hambley,  154  U,  S,  349,  14  S,  Ct,  983,  38 
L.  ed,  1009  (Dakota  statute)  ;  Northern  Pac. 
R,  Co.  r.  Herbert,  110  U.  S.  042,  0  S.  Ct. 
500,  29  L,  ed.  755  (Dakota  statute)  ;  North- 
ern Pac.  R.  Co.  V.  Hogan,  03  Fed.  102,  11 
C,  C,  A,  51  (North  Dakota  statute).  See 
also  Lundberg  v.  Shevlin-Carpenter  Co,,  68 
Minn,  135,  70  N,  W.  1078;  Hess  v.  Adamant 
Mfg,  Co,,  00  Minn,  79,  08  N,  W,  774. 

34.  See  supra,  IV,  G,  4,  a,  (vi). 

35.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  V. 
Thurmond,  70  Ark.  411,  08  S.  W.  488;  St. 
Louis,  etc.,  R,  Co,  v.  McCain,  07  Ark,  377, 
55  S.  W^  105;  St.  Louis,  etc.,  R.  Co.  v. 
Touhey,  07  Ark.  209,  54  S.  W.  577,  77  Am. 
St.  Rep.  109 ;  St.  Louis,  etc,  R,  Co,  v.  Rick- 
man,  65  Ark.  138,  45  S,  W,  56. 

Mississippi. —  Southern  R.  Co,  v.  Cheaves, 
84  Miss.  565,  36  So.  691,  holding  that  such 
employee  is  entitled  to  recover,  whether  he 
is  at  the  time  obeying  any  special  command 
born  of  the  exigencies  of  the  occasion,  or  is 
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liable  without  regard  to  wliether  the  superior  servant  was,  at  the  time  of  the 
neghgeiit  act,  performing  the  duties  of  a  superior  or  of  a  common  laborer.^^ 

(2)  Who  Ake  Superior  Servants.  The  test  is  not  the  power  to  hire  and 
discharge.^^  It  is  not  necessary  that  the  negligent  servant  was  in  charge  or  control 
of  the  injured  servant  if  in  fact  the  former  was  a  servant  in  charge  or  control  of 
other  servants.^^  The  following  have  been  held  superior  servants  within  the 
statute  so  as  to  make  the  master  liable  for  their  negligence:  Engine  foreman;**'' 
foreman  of  switching  crew ;  foreman  of  section  gang  ;  foreman  of  construction 
work  on  bridge      conductor  and  engineer  where  brakeman  is  injured  engineer 


engaged  merely  and  simply  in  the  discharge 
of  his  ordinary  routine  duties;  such  superior 
oflicer  or  person  also  being  engaged  in  dis- 
charging simply  the  primary  duties  of  his 
station,  and  not  the  positive  duties  of  the 
master. 

Missouri. —  Haworth  v.  Kansas  City  South- 
ern R.  Co.,  94  Mo.  App.  215,  68  S.  W. 
111. 

Montana. —  Wastl  v.  Montana  Union  R. 
Co.,  24  Mont.  159,  61  Pac.  9;  Kelley  v. 
Fourth  of  July  Min.  Co.,  16  Mont.  484,  41 
Pac.  273. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Shanower, 
70  Ohio  St.  166,  71  N.  E.  279;  Cincinnati, 
etc.,  R.  Co.  V.  Margrat,  51  Ohio  St.  130,  37 
N.  E.  11. 

Oregon. —  Sorenson  V.  Oregon  PoAver  Co., 
47  Oreg.  24,  82  Pac.  10. 

South  Carolina. —  Rutherford  v.  Southern 
H.  Co.,  56  S.  C.  446,  35  S.  E.  136;  Bussey  v. 
Charleston,  etc.,  R.  Co.,  52  S.  C.  438,  30 
,S.  E.  477. 

United  States. —  Southern  Pac.  Co.  v. 
Schoer,  114  Fed.  468,  52  C.  C.  A.  268,  57 
L.  R.  A.  707  (construing  Utah  statute)  ; 
Hunter  v.  Kansas  City,  etc.,  Bridge  Co.,  85 
Fed.  379,  29  C.  C.  A.  206  (construing  Ar- 
ls:ansas  statute)  ;  Peirce  v.  Van  Dusen,  78 
Fed.  693,  24  C.  C.  A.  280  (construing  Ohio 
statute)  ;  Baltimore,  etc.,  R.  Co.  v.  Camp, 
65  Fed.  952,  13  C.  C.  A.  233. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  354  et  seq. 

In  Mississippi  constitutional  and  statutory 
provisions  modify  but  do  not  abrogate  the 
common-law  rule  inasmuch  as  they  make  the 
master  liable  only  where  the  injuries  result 
from  the  negligence  of  a  superior  agent  or 
officer  or  of  a  person  having  the  right  to  con- 
trol or  direct  the  services  of  the  party  in- 
jured. Fenwick  v.  Illinois  Cent.  R.  Co.,  100 
Fed.  247,  40  C.  C.  A.  369.  Although  origi- 
nally the  statute  was  confined  to  the  em- 
ployees of  railroad  companies,  it  is  now  held 
to  include  the  employees  of  all  corporations. 
Brooks  V.  Mississippi'Cotton  Oil  Co.,  76  Miss. 
874,  25  So.  479.  Under  such  statutes  the 
common-law  rule  does  not  apply  where  the 
negligent  servant  is  a  superior  agent  or  of- 
:ficer  (Fenwick  v.  Illinois  Cent.  R.  Co., 
supra.  See  also  Moore  v.  Illinois  Cent.  R. 
Co.,  135  Fed.  67,  67  C.  C.  A.  541),  or  is  one 
having  the  right  to  control  or  direct  the 
services  of  the  person  injured  (Southern  R. 
Co.  V.  Cheaves,  84  Miss.  565,  36  So.  691; 
Cheaves  v.  Southern  R.  Co.,  82  Miss.  48,  33 
So.  649,  34  So.  385). 

[IV,  G,  4,  b.  (Ill),  (A),  (1)] 


Nature  of  negligent  act. —  The  negligence 
of  a  fellow  servant  for  which  the  employer 
is  made  liable,  under  the  Ohio  statute,  is  not 
merely  negligence  in  the  performance  of  a 
duty  imposed  upon  the  master  personally  but 
negligence  in  the  performance  of  work  per- 
taining to  the  negligent  employee  and  others 
in  the  same  work.  Peirce  v.  Van  Dusen,  78 
Fed.  093,  24  C.  C.  A.  280. 

In  Texas  the  superior  servant  rule  is 
adopted  by  statute  as  to  railways.  Texas, 
etc.,  R.  Co.  V.  Carlin,  189  U.  S.  354,  23  S.  Ct. 
585,  47  L.  ed.  849  [affirming  111  Fed.  777, 
49  C.  C.  A.  605].  And  in  that  state  a  superior 
servant  having  the  power  to  control  may 
recover  of  the  master  for  injuries  caused  by 
the  negligence  of  the  workmen  under  his  con- 
trol. Galveston,  etc.,  R.  Co.  v.  Perry,  (Tex, 
Civ.  App.  1905)  85  S.  W.  62.  Contra,  see 
Moore  v.  Jones,  15  Tex.  Civ.  App.  391,  39 
S.  W.  593. 

In  Ohio,  under  a  provision  of  the  statute 
that  every  person  in  the  employ  of  a  railroad 
company  having  charge  or  control  of  em- 
ployees in  any  separate  branch  or  department 
is  not  a  fellow  servant  of  employees  in  any 
other  branch  or  department  who  have  no 
power  to  direct  or  control  in  the  branch  or 
department  in  which  they  are  employed,  the 
engineer  of  one  train  is  not  a  fellow  servant 
of  a  brakeman  on  another  train  of  the  same 
company  (Cincinnati,  etc.,  R.  Co.  v.  Margrat, 
51  Ohio  St.  130,  37  N.  E.  11),  or  a  fireman 
in  a  different  branch  of  service  (Erie  R.  Co. 
V.  Kane,  118  Fed.  223,  55  C.  C.  A.  129). 

36.  Missouri,  etc.,  R.  Co.  v.  Dean,  (Tex. 
Civ.  App.  1905)  89  S.  W.  797;  Southern 
Pac.  Co.  V.  Schoer,  114  Fed.  466,  52  C.  C.  A. 
268,  57  L.  R.  A.  707,  construing  Utah  statute. 

37.  St.  Louis,  etc.,  R.  Co.  i\  Touhey,  67 
Ark.  209,  54  S.  W.  577,  77  Am.  St.  Rep. 
109. 

38.  St.  Louis,  etc.,  R.  Co.  v.  McCain,  67 
Ark.  377,  55  S.  W.  165. 

39.  St.  Louis,  etc.,  R.  Co.  v.  Touhey,  67 
Ark.  209,  54  S.  W.  577,  77  Am.  St.  Rep.  109. 

40.  St.  Louis,  etc.,  R.  Co.  v.  McCain,  67 
Ark,  377,  55  S.  W.  165. 

41.  St.  Louis,  etc.,  R.  Co.  v.  McCain,  67 
Ark.  377,  55  S.  W.  165;  St.  Louis,  etc.,  R. 
Co.  V.  Rickman,  65  Ark.  138,  45  S.  W.  56; 
Haworth  v.  Kansas  Citv  Southern  R.  Co., 
84  Mo.  App.  215,  68  S.  W.  Ill;  Sorenson  v, 
Oregon  Power  Co.,  47  Oreg.  24,  82  Pac.  10. 

42.  San  Antonio,  etc.,  R.  Co.  v.  McDonald, 
(Tex.  Civ.  App.  1895)  31  S.  W.  72. 

43.  Crisswell  v.  Montana  Cent.  R.  Co.,  17 
Mont.  189,  42  Pac.  767;  Moore  v.  Illinois 
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where  locomotive  fireman  is  injured  ;  train  despatcher  where  engineer  is  injured  ; 
and  an  engineer  operating  engine  engaged  in  removing  an  obstruction  and  having 
charge  of  the  other  employees  engaged  on  the  work.^^  On  the  other  hand  the 
following  employees  have  been  held  not  superior  servants  or  officers  :  Carpenter 
engaged  with  laborers  in  setting  posts  along  a  railroad  who  works  under  the  direc- 
tion of  foreman  in  charge  of  the  work;^"^  temporary  foreman  of  switching  crew 
who  had  no  authority  to  command  the  switchmen  to  pursue  any  particular  line  of 
action  telegraph  operator  where  engineer  is  injured  ; and  conductor  having 
no  authority  over  the  injured  engineer  in  matters  affecting  the  engine.^ 

(b)  Superintende7its — (1)  In  General.  In  some  jurisdictions  the  statute 
imposes  liability  upon  the  master  where  the  injury  to  a  servant  is  caused  by  the 
negligence  of  a  co-servant  intrusted  with  and  exercising  superintendence.^^  In 
other  states  the  master  is  made  liable  only  for  the  negligence  of  one  whose 
principal  or  sole  duty  "  is  that  of  superintendence,  while  intrusted  with  and  exer- 
cising superintendence.^^  These  statutes,  in  so  far  as  adopted  in  those  states 
which  have  rejected  the  superior  servant  doctrine,  change  the  common-law  rule 
and  enlarge  the  liability  of  the  master.^^ 

(2)  Who  Are  Superintendents.  A  superintendent  has  been  defined  as  a 
servant  having  control,  with  the  power  of  authority,  over  other  servants.^*  It 
has  been  held  that  it  is  not  necessary  to  show  that  the  superintendence  was  over 
the  servant  who  complains  of  the  negligence  of  the  person  intrusted  with  it.^^  In 
Massachusetts  and  other  states  adopting  its  statute,  the  person  must  be  one  whose 
^' sole  or  principal"  duty  is  that  of  superintendence.^'^    Under  such  statutes  an 


Cent.  R.  Co.,  135  Fed.  67,  67  C.  C.  A.  541, 
construing  Mississippi  statute.  But  see  Cleve- 
land, etc.,  R.  Co.  V.  Shanower,  70  Ohio  St. 
166,  71  N.  E.  279,  holding  that  an  engineer 
is  not  made  a  superior  in  direction  and  con- 
trol of  a  brakeman  by  the  accidental  parting 
of  the  train  en  route,  the  conductor  being 
on  one  section  while  the  engineer  and  brake- 
man  are  on  another. 

But  an  engineer  is  not  a  superior  employee 
having  the  right  to  control  or  direct  other 
employees  so  as  to  make  him  a  fellow  servant 
of  a  brakeman,  because  he  had  the  power  by 
signal  to  direct  the  brakeman  to  apply  the 
brakes.  Evans  v.  Louisville,  etc.,  R.  Co.,  70 
Miss.  527,  12  So.  581;  Texas  Cent.  R.  Co. 
V.  Frazier,  90  Tex.  33,  36  S.  W.  432  [revers- 
ing (Civ.  App.  1896)  34  S.  W.  664]. 

Under  the  Montana  statute  making  a  rail- 
road company  liable  to  a  servant  or  employee 
for  negligence  sustained  by  default  or  wrong- 
ful act  of  his  superior,  as  if  such  servant 
or  employee  was  a  passenger,  the  company 
is  liable  for  an  injury  to  a  fireman  in  its 
employment  on  one  train  caused  by  the 
negligence  of  the  conductor  in  its  employment 
on  another  train.  Northern  Pac.  R.  Co.  v. 
Mase,  63  Fed.  114,  11  C.  C.  A.  63;  Ragsdale 
f.  Northern  Pac.  R.  Co.,  42  Fed.  383. 

44.  Cheaves  i\  Southern  R.  Co.,  82  Miss. 
48,  33  So.  649,  34  So.  385;  Cincinnati,  etc., 
R.  Co.  V.  Margrat,  51  Ohio  St.  130,  37  N.  E. 
11;  Houston,  etc.,  R.  Co.  v.  Stuart,  (Tex. 
Civ.  App.  1898)  48  S.  W.  799.  See  also 
Galveston,  etc.,  R.  Co.  r.  Ford,  (Tex.  Civ. 
App.  1898)  46  S.  W.  77. 

45.  Baltimore,  etc.,  R.  Co.  v.  Camp,  65 
Fed.  952,  13  C.  C.  A.  233. 

46.  Galveston,  etc.,  R.  Co.  v.  Roth,  (Tex. 
Civ.  App.  1905)  84  S.  W.  1112. 


47.  Hunter  v.  Kansas  City,  etc.,  Bridge 
Co.,  85  Fed.  379,  29  C.  C.  A.  206,  construing 
Arkansas  statute. 

48.  Fenwick  v.  Illinois  Cent.  R.  Co.,  100 
Fed.  247,  40  C.  C.  A.  369. 

49.  Baltimore,  etc.,  R.  Co.  v.  Camp,  65 
Fed.  952,  13  C.  C.  A.  233. 

50.  Culpepper  v.  International,  etc.,  R.  Co., 
90  Tex.  027,  40  S.  W.  386  [reversing  on  this 
point  (Civ.  App.  1897)  38  S.  W.  818]. 

51.  Postal  Tel.  Cable  Co.  v.  Hulsey,  132 
Ala.  444,  31  So.  527;  Sheffield  v.  Harris,  101 
Ala.  564,  14  So.  357;  Gunn  v.  Le  Roi  Min. 
Co.,  10  Brit.  Col.  59;  Choate  v.  Ontario  Roll- 
ing Mill  Co.,  27  Ont.  App.  155;  Carnahan 
v.  Robert  Simpson  Co.,  32  Ont.  328.  And  see 
the  statutes  of  the  several  states. 

52.  See  Hay  ward  v.  Key,  138  Fed.  34,  70 
C.  C.  A.  402,  construing  New  York  statute. 
And  see  the  statutes  of  the  several  states. 

53.  Bellegarde  v.  Union  Bag,  etc.,  Co.,  90 
N.  Y.  App.  Div.  577,  86  N.  Y.  Suppl.  72 
[affirming  41  Misc.  106,  83  N.  Y.  Suppl. 
925]. 

54.  Malcolm  v.  Fuller,  152  Mass,  160,  25 
N.  E.  83. 

An  engineer  actually  operating  engines 
with  his  own  hands  and  the  aid  of  a  helper, 
as  directed  by  persons  superior  to  him  in 
the  common  employment,  is  not  a  person  hav- 
ing superintendence  intrusted  to  him  so  as 
to  make  the  master  responsible  to  one  other 
than  the  helper  for  his  negligence.  Dantzler 
{).  De  Bardeleben  Coal,  etc.,  Co.,  101  Ala. 
309,  14  So.  10,  22  L.  R.  A.  361. 

55.  Kansas  City,  etc.,  R.  Co.  v.  Burton, 
97  Ala.  240,  12  So.  88;  Bradv  v.  New  York, 
etc.,  R.  Co.,  184  Mass.  225,  68  N.  E.  227. 

56.  Murphy  v.  New  York,  etc.,  R.  Co.,  187 
Mass.  18,  72  N.  E.  330;  Mahoney  v.  Bay 
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employee  may  be  a  superintendent,  although  there  is  a  general  superintendent 
over  hira,^'  or  although  he  incidentally  performs  manual  labor  a  part  of  the  time  ;^ 
but  where  he  does  the  same  work  as  the  other  laborers,^^  or  works  with  his  hands 
in  doing  manual  labor  the  greater  portion  of  his  time,*^  he  is  ordinarily  not  one 
whose  "  sole  or  principal "  duty  is  that  of  superintendence,  although  an  employee 
may  constantly  labor  with  his  hands  and  yet  he  one  whose  principal  duty  is  that 
of  superintendence.^^  The  fact  that  the  negligent  employee  has  the  charge  or 
control  of  the  ways,  works,  machinery,  or  plant  or  a  part  thereof  does  not  of  itself 
make  him  a  superintendent  within  the  statute.^^ 

(3)  Nature  of  Negligent  Act.  The  act  must  be  that  of  a  superintendent 
^'exercising  superintendence."^^  In  other  words,  when  the  negligence  of  a. 
superintendent  is  relied  upon,  the  negligence  complained  of  must  occur  not  only 
during  the  superintendence  but  substantially  in  the  exercise  of  it.*^^    An  act  may 


State  Pink  Granite  Co.,  184  Mass.  287,  68 
N.  E.  234;  Trimble  v.  Whitin  Mach.  Works, 
172  Mass.  150,  51  N.  E.  403;  Cavagnaro  i:. 
Clark,  171  Mass.  359,  50  N.  E.  542;  Mahoney 
V.  New  York,  etc.,  E.  Co.,  160  Mass.  573, 
36  N.  E,  588;  Prendible  v.  Connecticut  River 
Mfg.  Co.,  160  Mass.  131,  35  K  E.  675;  Rose- 
back  V.  ^tna  Mills,  158  Mass.  379,  33  N.  E. 
577;  Shepard  v.  Boston,  etc.,  R.  Co.,  158 
Mass.  174,  33  N.  E.  508;  Miller  v.  Solvay 
Process  Co.,  109  N.  Y.  App.  Div.  135,  95 
N.  Y.  Suppl.  1020;  McLaughlin  v.  Interurban 
St.  R.  Co.,  101  N.  Y.  App.  Div.  134,  91 
N.  Y.  Suppl.  883;  Randall  v.  Holbrook  Con- 
tracting Co.,  95  N.  Y.  App.  Div.  336,  88 
N.  Y.  Suppl.  681. 

The  conductor  of  a  street  car  on  which 
plaintiff,  a  conductor  off  duty,  was  injured, 
is  not  a  person  whose  sole  or  principal  duty 
was  that  of  superintendence.  McLaughlin  v. 
Interurban  St.  R.  Co.,  101  N.  Y.  App.  Div. 
134,  91  N.  Y.  Suppl.  883.  So  a  conductor 
of  a  railroad  train  is  not  a  superintendent 
nor  one  "  entrusted  with  or  exercising  super- 
intendence ...  in  the  absence  of  such  super- 
intendent "  where  he  is  obeying  strict  orders 
as  to  the  running  of  the  train.  Crosby  v. 
Lehigh  Valley  R.  Co.,  137  Fed.  765,  70 
C.  C.  A.  199,  construing  New  York  statute. 

A  foreman  of  a  section  gang,  who  does  no 
work,  but  only  looks  on  to  see  how  it  is  done, 
is  a  person  exercising  superintendence.  Davis 
V.  New  York,  etc.,  R.  Co.,  159  Mass.  532,  34 
N.  E.  1070. 

A  yard  master  has  been  held  a  superin- 
tendent. Brady  v.  New  York,  etc.,  R.  Co., 
184  Mass.  225,  68  N.  E.  227. 

Other  employees  not  superintendents. — 
An  employee  whose  duty  it  is  to  signal 
another  employee  in  charge  of  a  crane  to 
operate  the  crane,  and  who  gives  directions 
for  the  carrying  out  of  the  orders  of  a  su- 
perior, is  not  a  superintendent.  Quinlan  t?. 
Lackawanna  Steel  Co..  107  N.  Y.  App.  Div. 
176,  94  N.  Y.  Suppl.  942.  One  who  had 
charge  of  men  engaged  in  unloading  coal  from 
cars  and  who  checked  the  cars  and  helped  in 
the  unloading  was  not  as  to  the  others  exer- 
cising superintendence.  Miller  v.  Solvay  Proc- 
ess Co.,  109  N.  Y.  App.  Div.  135,  95  N.  Y. 
Suppl.  1020. 

57.  McPhee  t;.  Scully,  163  Mass.  216,  39 
N.  E.  1007;  Faith  v.  isW  York  Cent.,  etc., 
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R.  Co.,  109  N.  Y.  App.  Div.  222,  95  N.  Y, 
Suppl.  774;  McBride  v.  New  York  Tunnel 
Co.,  101  N.  Y.  App.  Div.  448,  92  N.  Y.  SuppL 
282. 

58.  Pierce  i*.  Arnold  Print  Works,  182 
Mass.  200,  05  N.  E.  308;  Gardner  New 
England  Tel.,  etc.,  Co.,  170  Mass.  156,  48 
N.  E.  937;  Revnolds  v.  Barnard,  168  Mass. 
226,  46  N.  E.  703;  Crowley  v.  Cutting,  165 
Mass.  436,  43  N.  E.  197;  Malcolm  v.  Fuller, 
152  Mass.  100,  25  N.  E.  83. 

Performance  of  manual  labor  to  show  the 
method  of  operating. —  Although  the  laying 
of  a  conduit  is  under  the  general  charge  of 
a  master  mechanic,  yet  one  who  is  a  foreman 
of  a  particular  jjortion  of  the  work,  who  is. 
generally  present,  gives  orders  under  whick 
the  work  is  done,  employs  and  discharges 
men,  and  only  performs  manual  labor  to  show 
the  method  of  operating,  is  a  superintendent^, 
for  Avhose  negligence  the  master  is  liable 
under  the  Employers'  Liability  Act.  Pierce  v. 
Arnold  Print  Works,  182  Mass.  260,  65  N.  E. 
368. 

59.  Mulligan  v.  McCaffery,  182  Mass.  420, 
65  N.  E.  831;  Adasken  f.  Gilbert,  165  Mass. 
443,  43  N.  E.  199;  Dowd  v.  Boston,  etc.,  R. 
Co.,  162  Mass.  185,  38  N.  E.  440. 

Servant  giving  direction  in  absence  of  su- 
perintendent.—  A  servant  who  merely  gives 
his  fellow  laborers  directions  as  to  their  com- 
mon service,  in  the  absence  of  the  superin- 
tendent, is  not  a  superintendent.  Dowd  i/. 
Boston,  etc.,  R.  Co.,  162  Mass.  185,  38  N.  E. 
440. 

60.  Cunningham  f.  Lynn,  etc.,  R.  Co.,  170 
Mass.  298,  49  N.  E.  440;  Revnolds  v.  Bar- 
nard, 168  Mass.  228,  46  N.  E.  703;  O'Neil 
i\  0'Lear5%  104  Mass.  387,  41  N.  E.  662; 
O'Brien  v.  Rideout,  161  Mass.  170,  36  N.  E. 
792. 

61.  Canney  t\  Walkeine,  113  Fed.  66,  51 
C.  C.  A.  53,  58  L.  R.  A.  33,  construing  Mas- 
sachusetts statute. 

62.  Shaffers  v.  General  Steam  Nav.  Co., 
10  Q.  B.  D.  356,  47  J.  P.  327,  52  L.  J.  Q.  B. 
200,  48  L.  T.  Rep.  N.  S.  228,  31  Wkly.  Rep. 
656.  And  see  Roseback  v.  ^Etna  Mills,  158 
Mass.  379,  33  N.  E.  577. 

63.  See  the  statutes  of  the  several  states. 

64.  Freeman  v.  Sloss  Sheffield  Steel,  etc., 
Co.,  137  Ala.  481,  34  So.  612;  Western  R. 
Co.  V.  Milligan,  135  Ala.  205,  33  So.  438,  93 
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"be  one  of  superintendence  where  it  relates  to  the  furnishing  a  safe  place  to  work 
or  safe  appliances  or  to  the  keeping  of  them  in  a  safe  condition.^^  On  the  other 
hand  the  act  is  not  one  of  superintendence  where,  at  the  time  and  in  doing  the 
act  complained  of,  he  is  engaged  in  mere  manual  labor  which  is  the  duty  of  a 
common  workman.^^  But  it  is  held  that  he  is  engaged  in  an  act  of  superin- 
tendence, although  he  is  at  the  time  of  the  injury  performing  an  act  of  manual 
labor,  where  it  is  done  pursuant  to  directing  the  work  and  in  furtherance 


Am  St.  Rep.  31;  Southern  R.  Co.  v.  Shields, 
121  Ala.  460,  25  So.  811,  77  Am  St.  Rep. 
66;  Dantzler  v.  De  Bardeleben  Coal,  etc., 
Co.,  101  Ala.  309,  14  So.  10,  22  L.  R.  A.  361; 
Meagher  v.  Crawford  Laundry  Mach.  Co., 
187  Mass.  586,  73  N.  E.  853;  Brady  v.  New- 
York,  etc.,  R.  Co.,  184  Mass.  225,  68  N.  E. 
227;  Joseph  v.  George  C.  Whitney  Co.,  177 
Mass.  176,  58  N.  E.  639;  McCoy  v.  West- 
horough,  172  Mass  504,  52  N.  E.  1064;  Green 

Smith,  169  Mass.  485,  48  N.  E.  621;  Burns 
v.  Washburn,  160  Mass.  457,  36  N.  E.  199; 
Eitzgerald  v.  Boston,  etc.,  R.  Co.,  156  Mass. 
293,  31  N.  E.  7;  McHugh  v.  Manhattan  R. 
Co.,  179  N.  Y.  378,  72  N.  E.  312;  Crosby 
v.  Lehigh  Valley  R.  Co.,  137  Fed.  765,  70 
C.  C.  A.  199,  construing  New  York  statute. 

Illustrations  of  acts  not  those  of  superin- 
tendence.—  For  a  superintendent,  when  tell- 
ing an  employee  to  brush  off  the  table  of  a 
Diachine  in  which  were  revolving  knives,  to 
tickle  him,  knowing  that  he  was  ticklish, 
whereby  he  was  upset,  throwing  his  hand 
among  the  knives,  is  not  an  act  of  superin- 
tendence, so  as  to  make  the  master  liable. 
Western  R.  Co.  v.  Milligan,  135  Ala.  205,  33 
So.  438,  93  Am.  St.  Rep.  31. 

Illustrations  of  acts  of  superintendence. — 
General  control  of  the  work  of  digging  a 
sewer  trench  was  given  the  superintendent 
of  sewers  of  a  town,  and,  while  workmen 
were  digging  it,  he  walked  to  the  edge  of  the 
bank,  and,  while  looking  at  them,  the  bank 
caved,  injuring  a  workman  below.  It  was 
held  that  he  was  engaged  in  an  act  of  superin- 
tendence. McCoy  v.  Westborough,  172  Mass. 
504,  52  N.  E.  1064.  A  superintendent,  who 
has  authority  to  continue  the  work  in  which 
he  is  engaged  with  the  appliance  at  hand,  or 
to  get  a  suitable  appliance,  or  to  employ  some 
other  adequate  means  to  do  the  work,  is  en- 
gaged in  an  act  of  superintendence,  although 
he  chooses  to  continue  to  use  means  originally 
employed  by  servants  engaged  in  carrying  out 
his  initial  order.  Meagher  v.  Crawford 
Laundry  Mach.  Co.,  187  Mass.  586,  73  N.  E. 
853. 

Failure  to  observe  rules. —  The  failure  of  a 

superintendent  to  observe  the  rules  of  the 
company,  resulting  in  an  injury  to  an  infe- 
rior servant,  is  an  act  in  the  exercise  of  su- 
perintendence. Richmond,  etc.,  R.  Co.  v. 
Hammond,  93  Ala.  181,  9  So.  577. 

65.  Illinois  Car,  etc.,  Co.  v.  Walch,  132 
Ala.  490,  31  So.  470;  Drennen  v.  Smith,  115 
Ala.  396,  22  So.  442;  Solari  f.  Clark,  187 
Mass.  229,  72  N.  E.  958,  68  L.  R.  A.  243; 
McCabe  v.  Shields,  175  Mass.  438,  56  N.  E. 
699;  Hennessy  v.  Boston,  161  Mass.  ,502,  37 
N.  E.  668;  McIIugh  v.  Manhattan  R.  Co.,  179 


N.  Y.  378,  72  N.  E.  312;  Braunberg  v.  Solo- 
mon, 102  N.  Y.  App.  Div.  330,  92  N.  Y.  Suppl. 
506. 

Starting  train  while  servant  making  coup- 
lings.—  Where  one,  in  the  absence  of  the 
regular  train  despatcher,  had  been  accus- 
tomed for  three  years  to  perform  his  duties, 
his  act  in  starting  a  train  while  plaintiff's  de- 
cedent was  coupling  or  attempting  to  with- 
draw to  a  place  of  safety  was  not  a  mere 
detail  of  work,  under  the  Employers'  Lia- 
bility Act,  but  that  of  a  superintendent,  for 
whose  negligence  the  railway  would  be  liable. 
McIIugh  V.  Manhattan  R.  Co.,  179  N.  Y.  378, 
72  N.  E.  312. 

Falling  of  staging. —  The  injury  to  an  em- 
ployee by  the  falling  of  a  staging  on  which  he 
was  carrying  material  is  the  result  of  negli- 
gence in  the  exercise  of  superintendency ;  the 
superintendent  not  having  performed  his  duty 
of  not  allowing  the  staging  to  be  used  till 
he  had  used  due  diligence  to  see  that  it  was 
properly  put  together  and  secured,  which 
would  have  disclosed  that  the  flooring  rested 
merely  on  an  insecurely  nailed  stay,  with  a 
knot  'in  it.  Solari  v.  Clark,  187  Mass.  229, 
72  N.  E.  958,  68  L.  R.  A.  243. 

66.  Cashman  v.  Chase,  156  Mass.  342,  31 
N.  E.  4. 

Illustrations. —  A  car  shifter,  whose  only 

duties  were  to  get  cars  ready  for  conductors 
and  motormen,  starting  the  turn-table  at  a 
car  house,  was  not  engaged  in  an  act  of  su- 
perintendency, in  so  turning  the  table.  Whel- 
ton  V.  West  End  St.  R.  Co.,  172  Mass.  555, 
52  N.  E.  1072.  The  putting  a  can  of  powder 
on  the  edge  of  the  pit,  whence  it  was  acci- 
dentally knocked  into  the  pit,  causing  an  ex- 
plosion, is  not  an  act  of  superintendence. 
Riou  V.  Rockport  Granite  Co.,  171  Mass.  102, 
50  N.  E.  525.  A  street  railway  company  is 
not  liable  for  the  negligence  of  its  paint-shop 
superintendent  while  acting  as  motorman,  in 
shifting  cars,  whereby  a  shop  employee  wlio 
was  assisting  in  the  work  by  guiding  the 
trolley  was  injured.  Brittain  v.  West  End 
St.  R.  Co.,  168  Mass.  10,  46  N.  E.  111.  A 
superintendent  of  a  foundry,  in  setting  up  a 
mold  for  a  servant  to  pour  melted  iron 
therein,  was  not  exercising  superintendence. 
Whittaker  v.  Bent,  167  Mass.  588,  46  N.  E. 
121.  The  act  of  holding  the  foot  of  a  ladder 
while  another  is  upon  it,  to  prevent  its  slip- 
ping, and  negligent!}'  letting  it  slip,  is  not  an 
act  of  superintendence.  Hoffman  v.  Holt,  186 
Mass.  572,  72  N.  E.  87.  An  act  of  a  super- 
intendent in  negligently  turning  on  a  current 
of  electricity  is  not  an  act  of  superintendence. 
■  Quinlan  v.  Lackawanna  Steel  Co.,  107  N.  Y. 
App.  Div.  176,  94  N.  Y.  Suppl.  942. 
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thereof.^^  An  act  done  voluntarily  while  superintending,  where  not  within  the 
scope  of  his  duties  and  without  the  direction  or  consent  of  the  master,  is  not  an 
act  of  superintendence.^^ 

(c)  NegligeriGe  of  Person  to  Whose  Orders  Injured  Employee  Bound  to 
Conform.  Some  of  the  statutes  impose  liability  upon  the  master,  whether  a  rail- 
road or  other  corporation,  for  injuries  resulting  from  the  negligence  of  any  person 
in  tlie  service  of  the  corporation  to  whose  orders  or  direction  the  injured  employee 
at  the  time  of  the  injury  was  bound  to  conform  and  did  conform.*^^  Under  such 
statutes  it  is  held  that  there  can  be  no  recovery  unless  the  injured  employee  is 
acting  under  some  special  order  in  respect  to  the  particular  service  in  which  he 
was  engaged  when  injured,  as  distinguished  from  general  instructions  as  to  duties 
connected  with  his  employment  generally .'^^    The  injury  must  be  caused  by  the 


67.  Meagher  v.  Crawford  Laundry  Mach. 
Co.,  187  Mass.  586,  73  N.  E.  853;  Koehe 
V.  Lowell  Bieacherv,  181  Mass.  480,  63  N.  E. 
943;  O'Brien  v.  Look,  171  Mass.  36,  50  N.  E. 
458;  McBride  v.  New  York  Tunnel  Co.,  101 
N.  Y.  App.  Div.  448,  92  N.  Y.  Suppl. 
282. 

Starting  engine  — Where  the  negligence 
complained  of  consisted  in  starting  an  engine 
under  the  existing  circumstances,  and  not  in 
the  manner  in  which  the  engine  was  started, 
the  decision  of  defendant's  superintendent 
that  the  engine  should  be  started  was  an  act 
of  superintendence,  for  which  the  master  was 
responsible,  although  the  superintendent  also 
did  the  manual  work  of  setting  the  engine  in 
motion.  McPhee  v.  New  England  Structural 
Co.,  188  Mass.  141,  74  N.  E.  303. 

Act  done  in  accordance  with  faulty  method 
adopted  as  superintendent. —  An  employer  is 
responsible  for  injuries  to  one  of  his  work- 
men who  is  injured  by  the  negligent  act  of 
the  superintendent,  which  act  was  done  in  the 
capacity  of  an  employee,  but  in  accordance 
with  a  faulty  method  adopted  by  him  as  su- 
perintendent. O'Brien  v.  Look,  171  Mass.  36, 
50  N.  E.  458. 

68.  Shea  v.  Wellington,  163  Mass.  364, 
40  N.  E.  173. 

69.  Louisville,  etc.,  K.  Co.  v.  Wagner,  153 
Ind.  420,  53  N.  E.  927;  Wilkinson  Co-opera- 
tive Glass  Co.  V.  Dickinson,  35  Ind.  App.  230, 
73  N.  E.  957;  Clear  Creek  Stone  Co.  v.  Car- 
michaei,  (Ind.  App.  1905)  73  N.  E.  935; 
Acme  Bedford  Stone  Co.  v.  McPhetridge,  35 
Ind.  App.  79,  73  N.  E.  838;  Baltimore,  etc., 
K.  Co.  v.  Hunsucker,  33  Ind.  App.  27,  70 
N.  E.  556 ;  Terre  Haute,  etc.,  R.  Co.  v.  Kitten- 
house,  28  Ind.  App.  633,  62  N.  E.  295; 
Indianapolis  Gas  Co.  r.  Sliumack,  23  Ind. 
App.  87,  54  N.  E.  414;  Southern  R.  Co.  v. 
Blevins,  130  Fed.  688,  66  C.  C.  A.  40  (In- 
diana statute)  ;  Gunn  v.  Le  Roi  Min.  Co.,  10 
Brit.  Col.  59;  Shea  X).  John  Inglis  Co.,  12 
Ont.  L.  Rep.  80.  See  also  Muncie  Pulp  Co.  v. 
Davis,  162  Ind.  558,  70  N.  E.  875.  And  see 
the  statutes  of  the  several  states. 

This  provision  in  the  Indiana  statute  is  not 
nullified  or  affected  by  the  subsequent  sub- 
division of  the  statute  making  the  master 
liable  for  an  injury  resulting  from  the  negli- 
gence of  a  person  in  the  service  of  a  corpo- 
ration having  charge  of  certain  enumerated 
departments  of  railroad  employment  (Louis- 
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ville,  etc.,  R.  Co.  v.  Wagner,  153  Ind.  420, 
53  N.  E.  927 ) ,  nor  by  the  provision  in  the 
subsequent  subdivision  making  the  corpora- 
tion liable  where  the  fellow  servant  was 
"  acting  in  the  place  and  performing  the  duty 
of  the  corporation  in  that  behalf  "  ( Indian- 
apolis Gas  Co.  V.  Shumack,  23  Ind.  App.  87, 
:4  N.  E.  414). 

Going  to  place  of  danger. —  An  employee 
who,  as  an  incident  to  the  execution  of  the 
order  of  a  superior,  goes  to  a  place  of  danger, 
must  be  deemed  to  be  at  such  place  in  con- 
formity to  the  order  of  that  superior  within 
Burns  Annot.  St.  (1901)  §  7083,  subd.  2, 
making  corporation  liable  for  injuries  to  em- 
ployees, from  the  negligence  of  persons  in 
their  service  to  whose  order  the  injured  em- 
ployee was  bound  to,  and  did,  conform.  Clear 
Cieek  Stone  Co.  v.  Carmichael,  (Ind.  App. 
1905)  73  N.  E.  935. 

The  fact  that  the  duties  of  the  foreman 
whose  demands  the  injured  employee  was 
bound  to  obey  required  him  to  assist  the 
switching  crew  does  not  render  the  foreman  a 
fellow  servant  of  the  injured  employee. 
Terre  Haute,  etc.,  R.  Co.  t;.  Rittenhouse,  28 
Ind.  App.  633,  62  N.  E.  295. 

It  must  be  shown :  ( 1 )  That  the  person 
who  gave  the  orders  or  directions  was  in  the 
service  or  employment  of  defendant;  (2)  that 
the  injured  servant  was  bound  to  conform  to 
the  orders  of  such  person;  (3)  that  he  did 
conform  to  such  orders  and  that  his  injuries 
resulted  from  having  so  conformed;  and  (4) 
that  the  person  was  negligent  in  giving  the 
orders  and  directions.  Mobile,  etc.,  R.  Co. 
V.  George,  94  Ala.  199,  10  So.  145. 

Relative  rank  of  servants. —  An  employee 
may  be  one  to  whose  orders  or  direction  at 
the  time  of  the  accident  the  injured  servant 
was  bound  to  conform  without  regard  to  the 
relative  rank  in  the  service  of  the  two  em- 
ployees. Ferguson  v.  Gait  Public  School  Bd., 
27  Ont.  App.  480. 

70.  Mobile,  etc.,  R.  Co.  v.  George,  94  Ala. 
199,  10  So.  145;  Indiana  Mfg.  Co.  v.  Buskirk, 
32  Ind.  App.  414,  68  N.  E.  925;  Grand 
Rapids,  etc.,  R.  Co.  v.  Pettit,  27  Ind.  App. 
120,  60  N.  E.  1000.  Contra.  Wild  f.  Way- 
good,  [1892]  1  Q.  B.  783,  56  J.  P.  389,  61 
L.  J.  Q.  B.  391,  66  L.  T.  Rep.  N.  S.  309,  40 
Wkly.  Rep.  501 ;  Millward  v.  Midland  R.  Co., 
14  Q.  B.  D.  68,  49  P.  J.  453,  54  L.  J.  Q.  B. 
202,  52  L.  T.  Rep.  K  S.  255,  33  Wkly.  Rep. 
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negligence  of  such  superior  servant,'^^  who  must  have  had  authority  to  give  the 
ordeiV^  and  the  injury  must  liave  resulted  from  obedience  to  tlie  order.'^ 
Furthermore  the  injured  servant  must  have  been  bound  to  conform  to  the  order."^^ 
(iv)  Different  Department  Statutes  — {a)  In  General.  The  different 
department  rule  which,  independent  of  statute,  has  been  generally  rejected,"^^  is 
expressly  adopted  by  statute  in  several  of  the  states,  at  least  as  to  railway 
employees.'*^ 

(b)  What  Constitutes  Different  Departments  or  Brandies  of  Service.  The 
statutes  use  the  term  "  different  department  or  branch  of  service  "  without  defin- 
ing what  shall  be  deemed  a  different  department  or  branch  of  service,  and  hence 
it  must  be  determined  upon  principles  analogous  to  those  laid  down  in  cases 
where  the  departmental  limitation  has  been  adopted  and  applied  independent  of 
statute.''  It  is  held  that  "  departments  "  and  branches  of  service  "  should  not 
be  so  limited  as  to  merely  embrace  those  large  divisions  created  for  convenience 
in  administering  the  affairs  of  the  company,  but  that  they  relate  to  those  minute 
ones  which  concern  the  daily  duties  of  the  employee.''^  It  has  also  been  stated 
that  the  word  "department"  or  "service"  merely  means  a  subdivision  of  the 
business,  such  as  running  a  train,  clearing  away  a  wreck,  repairing  a  track,  etc.''^ 
An  engineer  and  a  brakeman  upon  the  same  train  are  considered  to  be  in  the 
saine  department,^^  while  on  the  other  hand  an  engineer  on  one  train  is  in  a 
different  department  from  the  brakeman  on  another  train.^^  So  also  the  follow- 
ing employees  have  been  held  to  be  in  different  departments  or  branches  of  serv- 
ice :  A  yard  helper  and  an  engineer  who  were  engaged  in  operating  locomotives  ; 
a  switch  tender  and  the  conductor  and  engineer  of  a  yard  engine  employees 
in  locomotive  and  train  departments;^^  a  fireman  and  a  telegraph  operator 


36G;  Garland  v.  Toronto,  27  Ont.  154;  Cox 
V.  Hamilton  Sewer  Pipe  Co.,  14  Ont.  300. 

In  other  words  the  master  is  not  liable 
where  the  order  or  direction  is  as  broad  a3 
the  whole  service  and  where  the  injured  serv- 
ant without  the  compulsion  of  an  order  or 
direction  from  one  whose  order  or  direction 
he  was  required  to  obej^  was  at  the  time  gov- 
erning himself  according  to  his  own  judg- 
ment as  to  what  was  proper.  Southern  In- 
diana R.  Co.  V.  Harrell,  161  Ind,  689,  68  N.  E. 
262,  63  L.  R.  A.  460  \:reversing  (App.  1903) 
66  N.  E.  1016]. 

In  performing  the  ordinary  duties  of  his 
position,  the  servant  is  not  acting  under  the 
special  order  or  direction  of  another.  Grand 
Rapids,  etc.,  R.  Co.  r.  Pettit,  27  Ind.  App. 
120,  60  N.  E.  1000. 

71.  Indianapolis,  etc.,  Rapid  Transit  Co. 
V.  Foreman,  162  Ind.  85,  69  N.  E.  669,  102 
Am.  St.  Rep.  185,  holding  that  no  recovery 
can  be  had  where  the  employee  is  injured 
while  conforming  to  the  order  or  direction  of 
one  employee  and  his  injury  is  caused  b}^  the 
negligence  of  another  emploj^ee  who  has  no 
such  authority, 

72.  Muncie  Pulp  Co.  v.  Davis,  162  Ind. 
558,  70  N.  E.  875;  Consumers'  Paper  Co.  f. 
Eyer,  160  Ind.  424,  66  N.  E.  994;  Hodp-es  v. 
Standard  Wheel  Co.,  152  Ind.  680,  52  N.  E. 
391,  54  N.  E.  383. 

73.  Hodges  v.  Standard  Wheel  Co.,  152 
Ind.  680,  52  N".  e.  391,  54  N.  E.  383;  Indiana 
Mfg.  Co.  V.  Buskirk,  32  Ind.  App.  414,  68 
N.  E.  925. 

74.  Georgia  Pac.  R.  Co.  x.  Propst,  85  Ala. 
203,  4  So.  711, 

75.  See  supra,  IV,  G,  4,  b,  (viii). 


76.  Kansas  City,  etc.,  R,  Co.  v.  Becker, 
67  Ark.  1,  53  S.  W.  406,  77  Am.  St.  Rep.  78, 
46  L.  R.  A.  814;  Illinois  Cent.  R.  Co.  v. 
Hunter,  70  Miss.  471,  12  So.  482;  Texas,  etc., 
R.  Co.  V.  Scruggs,  23  Tex.  Civ.  App.  712,  58. 
S.  W.  186  (holding  that  an  employee  work- 
ing under  the  inside  roundhouse  foreman, 
and  the  outside  foreman,  the  foremen  having 
entirely  separate  and  distinct  jurisdictions, 
are  not  fellow  servants)  ;  Houston,  etc.,  R. 
Co.  V.  Tallev,  15  Tex.  Civ.  App.  115,  39  S.  W. 
206;  St.  Louis,  etc.,  R.  Co.  v.  Furrv,  114  Fed. 
898,  52  C.  C.  A.  518  (construing  Arkansas 
statute).  See  Gulf,  etc.,  R.  Co.  v.  Warner, 
89  Tex.  475,  35  S.  W.  364. 

77.  Hill  V.  Lake  Shore,  etc.,  R.  Co.,  22 
Ohio  Cir.  Ct.  291,  12  Ohio  Cir.  Dec.  241. 

Servants  engaged  in  different  capacitiea 
may  nevertheless  be  in  the  same  branch  of 
service.  Froelich  v.  Toledo,  etc.,  R.  Co.,  24 
Ohio  Cir.  Ct.  359. 

78.  Cincinnati,  etc.,  R.  Co.  v.  Margrat,  51 
Ohio  St.  130,  37  N.  E.  11. 

79.  Gulf,  etc.,  R.  Co.  v.  Warner,  89  Tex. 
475,  35  S.  W.  364. 

80.  Cleveland,  etc.,  R.  Co.  v.  Shanower, 
70  Ohio  St.  166,  71  N.  E.  279;  Hill  v.  Lake 
Shore,  etc.,  R.  Co.,  22  Ohio  Cir.  Ct.  291,  12 
Ohio  Cir.  Dec.  241. 

81.  Cincinnati,  etc.,  R.  Co,  i\  Margrat, 
51  Ohio  St.  130,  37  N.  E.  11. 

82.  New  York,  etc.,  R.  Co.  v.  Roe,  25- 
Ohio  Cir.  Ct.  628. 

83.  Lake  Shore,  etc.,  R.  Co.  v.  Pero,  22 
Ohio  Cir.  Ct.  130,  12  Ohio  Cir.  Dec.  25. 

84.  Houston,  etc.,  R.  Co.  v..  Talley,  IS 
Tex.  Civ.  App.  115,  39  S.  W.  206. 

85.  Illinois   Cent.  R.  Co.  v.  Hunter,  70» 
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chief  inspector  of  cars  and  brakeman  ;  and  two  switching  crews  handling  dif- 
ferent trains  in  the  same  yard.^'*'  A  yard  master  whose  duty  it  is  to  make 
up  trains  and  select  the  employees  who  are  to  operate  them,  and  who  has  full 
control  over  all  employees  whose  duties  take  them  into  the  yard,  is  not  the 
fellow  servant  of  a  brakeman  on  a  train  made  up  under  such  yard  master's 
direction. 

(v)  Negligence  of  Employee  at  Time  Acting  in  Place  and  Perform- 
ing Duty  of  Corporation.  Under  the  provisions  of  some  statutes  the  corpo- 
ration is  liable  for  injuries  to  its  employees  where  caused  by  the  negligence  of  a 
fellow  servant  engaged  in  the  same  common  service,  where  the  negligent  servant 
is  at  the  time  acting  in  the  place  and  performing  the  duty  of  the  corporation.^^ 

(vi)  Acts  or  Omissions  in  Obedience  to  Pules.  A  statutory  provision 
making  the  master  liable  wliere  the  injury  results  from  the  act  or  omission  of  any 
person  done  or  made  in  obedience  to  any  rule,  regulation,  or  by-law  of  the  corpo- 
ration, or  in  obedience  to  the  particular  instructions  given  by  any  person  dele- 
gated with  the  authority  of  the  corporation  in  that  behalf,^^  does  not  make  the 
master  liable  where  a  duty  is  enjoined  by  rule,  etc.,  upon  a  servant  and  the  duty 
is  neglected  or  negligently  performed.^^ 

(vii)  Defects  in  Ways,  Works.,  Machinery,  Etc.  The  statutes  in  some 
of  the  states  make  the  master  liable  where  the  injury  results  from  defects  in  the 
ways,  works,  machinery,  etc.,  not  discovered  or  remedied  owing  to  the  negligence 
of  some  person  intrusted  by  the  master  with  the  duty  of  seeing  that  they  are 
in  proper  condition.^^  Such  provisions,  which  are  elsewhere  considered,^^  seem 
to  be,  at  least,  in  part,  merely  a  statutory  reiteration  of  the  common-law  rule 
that  the  master  cannot  escape  liability  for  the  failure  to  furnish  a  safe  place  to 


Miss.  471,  12  So.  482;  St.  Louis,  etc.,  E.  Co. 
V.  Furry,  114  Fed.  898,  52  C.  C.  A.  518,  con- 
struing Arkansas  statute. 

86.  Columbus,  etc.,  R.  Co.  v.  Erick,  51 
Ohio  St.  146,  37  N.  E.  128. 

87.  Erie  R.  Co.  v.  Kane,  118  Fed.  223,  55 
C.  C.  A.  129,  construing  Ohio  statute. 

88.  McCann  v.  Pennsylvania  Co.,  10  Ohio 
Cir.  Ct.  139,  6  Ohio  Cir.  Dec.  610. 

89.  Pittsburgh,  etc.,  R.  Co.  v.  Gipe,  160 
Ind.  360,  65  N.  E.  1034,  in  which  case  it 
was  held  that  where  a  locomotive  engineer 
leaning  out  of  the  cab  window  was  killed  by 
coming  in  contact  with  another  engine  which 
had  been  negligently  placed  in  a  dangerous 
position  too  near  the  track  on  which  deceased 
was  passing,  by  the  engineer  in  charge,  the 
company  was  liable,  the  engineers  being 
fellow  servants  within  the  meaning  of  the 
statute. 

Statute  as  restricting  common-law  liabil- 
ity.—Burns  Rev.  St.  (1901)  §  7083,  subd.  4, 
providing  that  a  railroad  company  shall  be 
liable  for  injuries  to  its  employees  caused  by 
the  negligence  of  a  fellow  servant,  while  per- 
forming a  duty  owed  by  the  corporation  to 
the  employee  injured,  and  while  the  latter 
is  obeying  an  order  from  one  having  authority 
to  direct,  not  only  does  not  enlarge  the  com- 
pany's common-law  liability,  but  restricts  it, 
so  that  the  employee  injured  cannot  recover 
unless  he  was  obeying  an  order  of  a  superior 
at  the  time  of  his  injury.  Thacker  v.  Chi- 
cago, etc.,  R.  Co.,  159  Ind.  82,  64  N.  E.  605, 
59  L.  R.  A.  792. 

90.  Postal  Tel.  Cable  Co.  v.  Hulsey,  115 
Ala.  193,  22  So.  854;  Baltimore,  etc.,  R.  Co. 
V.  Little,  149  Ind.  167,  48  N.  E.  862;  Whatley 
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V.  Holloway,  54  J.  P.  645,  62  L.  T.  Rep.  N.  S. 
639. 

91.  Laughran  f.  Brewer,  113  Ala.  509,  21 
So.  415;  Thacker  v.  Chicago,  etc.,  R.  Co.,  159 
Ind.  82,  64  N.  E.  605,  59  L.  R.  A.  792-, 
Baltimore,  etc.,  R.  Co.  v.  Little,  149  Ind. 
1G7,  48  K  E.  862. 

In  other  words,  when  the  master  com- 
mands or  instructs,  by  rules  and  regulations 
and  by-laws  of  himself,  or  in  obedience  to 
particular  instructions  given  by  any  person 
delegated  by  him,  with  his  authority  in  that 
behalf,  and  an  employee  obeys  and  carries 
out  such  commands  or  instructions,  and  in- 
jury is  done  thereby  to  a  fellow  employee, 
the  master  is  liable.  The  statute  has  refer- 
ence, by  its  terms,  to  the  instructions  of  the 
master,  and  makes  him  responsible  for  them, 
and  when  he  commands  that  an  act  be  done 
or  omitted  to  be  done,  and  the  servant  obeys 
in  doing  the  thing*  commanded  to  be  done  or 
in  omitting  to  do  what  he  was  ordered  not 
to  do,  his  disobedience  in  either  case  is  the 
act  of  the  master,  and  if  injury  results  he 
is  liable;  but,  if  the  servant  disobeys  the 
instructions  so  given  him,  by  doing  some- 
thing else  that  he  was  not  instructed  to  do, 
or  omits  to  obey  instructions  at  all,  and 
injury  to  his  fellow  servant  is  the  result, 
it  is  not  the  act  or  command  of  the  employer 
that  caused  the  injury,  but  the  disobedience 
of  the  employee,  and  the  master  is  not  liable. 
He  stands  in  such  a  case  as  he  stood,  and  is 
liable,  if  at  all,  at  common  law,  unaffected 
by  the  Emplovers'  Liability  Act.  Laughran 
V.  Brewer,  113  Ala.  509,  21  So.  415. 

92.  See  the  statutes  of  the  several  states. 

93.  See  supra,  IV,  G,  4,  b,  (ill) ,  (b)  ,  (3). 
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work  or  safe  appliances  by  delegating  the  duty  to  a  co-servant  of  the  injured 
employee. 

(viii)  Railroad  Ej^iployee  Statutes  —  (a)  In  General  —  {1)  Statutes 
Limited  to  Railroad  Employees.  In  a  large  number  of  the  states  the  statutes 
modifying  or  abrogating  the  fellow  servant  rule  are  expressly  limited  to  raih-oads 
or  there  are  special  provisions  in  the  general  statutes  with  reference  thereto.^"^ 

(2)  Companies  Affected  —  (a)  In  General.  Statutes  relating  to  railroad 
companies  do  not  apply  to  companies  in  no  way  engaged  in  raih-oading.^^  In 
other  respects  tlie  statutes  liave  been  diversely  construed  by  the  courts  with  regard 
to  what  employers  are  to  be  deemed  within  their  scope.^*^  It  has  been  held  that 
the  statutes  apply  only  to  railroads  open  to  public  travel  or  use,^^  and  that  they 
do  not  apply  to  persons  or  companies  engaged  in  the  construction  of  railroads,^^ 
nor  to  companies  which  have  a  merely  incidental  power  to  operate  logging  or 
mining  roads  or  tram  roads.^^ 


94.  See  the  statutes  of  the  several  states. 
Extraterritorial  effect  see  supra,  IV,  G,  4, 

b,  (I),  (B). 

Retroactive  effect  see  supra,  IV,  G,  4,  b, 
(I),  (c). 

Trains  engaged  in  interstate  traffic. —  The 

statute  making  railroad  companies  liable  for 
the  negligence  of  a  servant  affecting  another 
servant  is  applicable  to  an  action  for  the 
death  of  a  railroad  engineer  owing  to  a  col- 
lision between  two  of  defendant's  trains,  al- 
though the  trains  at  the  time  were  engaged 
in  interstate  traffic.  Missouri,  etc.,  R.  Co. 
V.  Nelson,  (Tex.  Civ.  App.  1905)  87  S.  W. 
706. 

95.  Consumers'  Cotton  Oil  Co.  r.  Jonte, 
36  Tex.  Civ.  App.  18,  80  S.  W.  847,  cotton 
gin  employee. 

96.  See  cases  cited  infra,  this  note  and 
notes  97,  98,  99;  and  infra,  IV,  G,  4,  b,  (Vm), 
(A),  (2),  (b),  (c). 

•  Company  operating  lines  of  several  com- 
panies.—  A  railroad  company  operating  a 
line  composed  of  the  lines  of  several  different 
companies  is  within  the  provisions  of  Minn. 
Laws  (1887),  c.  13,  declaring  that  every  rail- 
road corporation  "  owning  or  operating "  a 
railroad  shall  be  liable  to  a  servant  for  the 
negligence  of  his  fellow  servants  except  where 
the  servant  sustaining  damages  is  at  the  time 
engaged  in  the  construction  of  a  railroad. 
Moran  v.  Eastern  R.  Co.,  48  Minn.  46,  50 
N.  W.  930. 

Lessor  and  lessee. —  Iowa  Code  (1873), 
§§  1278,  1307,  making  lessees  of  railroads 
liable,  to  the  same  extent  as  lessors,  for  in- 
juries to  employees  caused  by  the  negligence 
of  co-employees,  provides  merely  a  cumulative 
remedy,  and  does  not  release  the  lessor  corpo- 
ration from  liability  for  an  injury  to  an  em- 
ployee, caused  by  an  accident  occurring  while 
its  road  is  operating  in  the  corporate  name, 
even  though  in  fact  it  may  have  been  leased, 
and  was  at  the  time  controlled  by,  another 
company.  Bower  v.  Burlington,  etc.,  R.  Co., 
42  Iowa  546. 

97.  Williams  r.  Northern  Lumber  Co.,  113 
Fed.  382,  construing  Minn.  Rev.  St.  (1894) 
§  2701.  See  also  McKivergan  v.  Alexander, 
etc.,  Lumber  Co.,  124  Wis.  60,  102  N.  W. 
332. 


98.  Beeson  v.  Busenbark,  44  Kan.  669,  25 
Pac.  48,  10  L.  R.  A.  839.  See  also  Avery 
Southern  R.  Co.,  137  N.  C.  130,  49  S.  E.  91, 
holding  that  N.  C.  Priv.  Laws  (1897),  p.  83, 
c.  56,  has  no  application  to  injuries  which 
have  been  received  by  the  servant  of  an  inde- 
pendent contractor  of  a  railroad  company  by 
reason  of  the  negligence  of  a  fellow  servant. 
Compare  Mitchell  v.  Wabash  R.  Co.,  97  Mo. 
App.  411,  76  S.  W.  647  (Iowa  statute)  ; 
Nicholson  v.  Transylvania  R.  Co.,  138  N.  C. 
516,  51  S.  E.  40.  Contra,  Southern  Indiana 
R.  Co.  V.  Harrell,  (Ind.  App.  1903)  66  N.  E. 
1016  {reversed  on  other  grounds  in  161  Ind. 
689,  68  N.  E.  262,  63  L.  R.  A.  460]  ;  Mace  v. 
Boedker,  127  Iowa  721,  104  N.  W.  475; 
McKnight  v.  Iowa,  etc.,  R.  Constr.  Co.,  43 
Iowa  406;  Roe  v.  Winston,  86  Minn.  77,  90 
N.  W.  122;  Doughty  f.  Firbank,  10  Q.  B.  D. 
358,  48  J.  P.  55,  52  L.  J.  Q.  B.  480,  48  L.  T. 
Rep.  N.  S.  530. 

In  Minnesota  the  statute  contains  a  pro- 
viso that  nothing  in  the  act  shall  be  so  con- 
strued as  to  render  any  railroad  company 
liable  for  damages  sustained  by  any  em- 
ployee "  while  engaged  in  the  construction  of 
a  new  road,  or  any  part  thereof,  not  open 
to  public  [travel  or]  use."  Kline  v.  Minne- 
sota Iron  Co.,  93  Minn.  63,  100  N.  W.  681; 
Moran  v.  Eastern  R.  Co.,  48  Minn.  46,  50 
N.  W.  930;  Schneider  v.  Chicago,  etc.,  R. 
Co.,  42  Minn.  68,  43  N.  W.  783.  Work  in 
constructing  a  yard  with  tracks  in  it,  to  be 
used  as  a  part  of  a  railroad  already  open  to 
the  public,  is  not  the  construction  of  "  a  new 
road,  or  an}'  part  thereof,"  within  the  mean- 
ing of  the  statute.  Moran  v.  Eastern  R.  Co., 
supra;  Schneider  v.  Chicago,  etc.,  R.  Co., 
supra. 

99.  Ellington  v.  Beaver  Dam  Lumber  Co., 
93  Ga.  53,  19  S.  W.  21;  White  v.  Kennon,  83 
Ga.  343,  9  S.  E.  1082;  McKivergan  v.  Alex- 
ander, etc.,  Lumber  Co.,  124  Wis.  60,  102 
N.  W.  332  {disapproving  Roe  v.  Winston,  86 
Minn.  77.  90  N.  \N.  122]  ;  Williams  v.  North- 
ern Lumber  Co.,  113  Fed.  382.  See  Kibbe  V. 
Stevenson  Iron  Min.  Co..  136  Fed.  147,  69 
C.  C.  A.  145.  Contra.  Kline  r.  INIinnesota 
Iron  Co.,  93  Minn.  63,  100  N.  W.  681 ;  Schus 
r.  Powers-Simpson  Co..  85  Minn.  447,  89 
N.  W.  68,  69  L.  R.  A.  887;  Lodwick  Lumber 
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(b)  Street  Car  Companies.  While  there  is  some  conflict  in  the  authorities,  the 
weigljt  of  authority  is  to  the  effect  that  street  railroad  companies  are  not  within 
the  scope  of  the  statutes/  except  where  the  statute  expressly  includes  such 
companies.^ 

(c)  Railroads  in  Hands  op  Receivers.  In  a  number  of  states  the  statutes  mak- 
ing railroad  companies  liable  for  injuries  to  a  servant  from  the  negligence  of  a 
fellow  servant  have  been  held  to  apply  to  railroad  companies  operated  by  receivers.^ 
In  other  states  the  contrary  view  is  maintained.^ 

(b)  Statutes  as  Applicahle  to  All  Injured  Employees  —  (1)  In  General.  In 
some  of  the  states  the  fellow  servant  rule  is  practically  abrogated  in  so  far  as  rail- 


Co.  V.  Taylor,  (Tex.  Civ.  App.  1905)  87  S.  W. 
358. 

A  mining  road  is  not  within  the  Minnesota 
statute.  Kline  v.  Minnesota  Iron  Co.,  93 
Minn.  63,  100  N.  W.  681;  Kibbe  v.  Stevenson 
Iron  Min.  Co.,  136  Fed.  147,  69  C.  C.  A.  145. 

Power  granted  by  charter. —  The  fact  that 
a  charter  granted,  to  a  lumber  company  gave 
the  company  power  to  build  railroads  to 
facilitate  the  carrying  on  of  its  business  does 
not  make  such  company  a  railroad  company, 
and  liable  as  such  for  injuries  to  an  em- 
ployee. Ellington  v.  Beaver  Dam  Lumber 
Co.,  93  Ga.  53,  19  S.  E.  21. 

1.  /07^-a.— McLeod  v.  Chicago,  etc.,  R.  Co., 
125  Iowa  270,  101  N.  W.  77. 

Massachusetts. —  Fallon  v.  West  End  St. 
R.  Co.,  171  Mass.  249,  50  N.  E.  536,  holding 
that  the  statute  does  not  extend  to  street 
railways  or  electrically  propelled  cars. 

Minnesota. —  Lundquist  v.  Duluth  St.  R. 
Co.,  65  Minn.  387,  67  N.  W.  1006;  Funk  v. 
St.  Paul  St.  R.  Co.,  61  Minn.  435,  63  N.  W. 
1099,  52  Am.  St.  Rep.  608,  29  L.  R.  A.  208, 
cable  road. 

Missouri. —  Sams  v.  St.  Louis,  etc.,  R.  Co., 
174  Mo.  53,  73  S.  W.  686,  61  L.  R.  A.  475; 
Godfrey  v.  St.  Louis  Transit  Co.,  107  Mo.  App. 
193,  81  S.  W.  1230;  Johnson  v.  Metropolitan 
St.  R.  Co.,  104  Mo.  App.  588,  78  S.  W.  275. 

Texas. —  Riley  v.  Galveston  City  R.  Co.,  13 
Tex.  Civ.  iVpp.  247,  35  S.  W.  826  (construing 
the  act  of  May  4,  1893).  Contra,  Austin 
Rapid  Transit  R.  Co.  v.  Groethi,  (Civ.  App. 
1895)  31  S.  W.  197  (construing  the  act  of 
March  10,  1891). 

Contra. —  Savannah,  etc.,  R.  Co.  v.  Wil- 
liams, 117  Ga.  414,  43  S.  E.  751,  61  L.  R.  A. 
249,  holding  that  while  street  railroads  may 
not  be  so  dangerous  as  steam  railroads,  stiil 
they  are  railroad  companies  and  within  the 
purview  of  the  statute. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  360. 

Reason  for  rule  not  applicable  in  case  of 
street  railroads. —  The  many  and  great  dan- 
gers to  life  and  limb  to  which  the  numerous 
persons  engaged  in  operating  railroads  whose 
cars  are  moved  by  steam  are  exposed,  and 
the  many  different  departments  of  labor  in 
which  such  operators  are  employed,  are 
doubtless  the  principal  reasons  which  induce 
the  modification  of  the  rule  of  law  heretofore 
governing  the  relation  of  master  and  servant 
and_  prescribing  their  reciprocal  duties  and 
liabilities.  But  these  reasons  for  changing 
the  law  do  not  exist  in  respect  to  those  en- 
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gaged  in  operating  street  railroads.  Funk  v. 
St.  Paul  City  R.  Co.,  61  Minn.  435,  63  N.  W. 
1099,  52  Am.  St.  Rep.  608,  29  L.  R.  A.  208; 
Riley  v.  Galveston  City  R.  Co.,  13  Tex.  Civ. 
App.  247,  35  S.  W.  826,  construing  the  act 
of  May  4,  1893. 

Effect  of  scope  of  charter. —  If  a  corpora- 
tion and  its  servants,  who  in  fact  are  engaged 
only  in  operating  a  street  railroad,  are  not 
covered  by  the  fellow  servant  statute,  then 
the  fact  that  the  charter  of  the  corporation 
authorizes  it  to  own  and  operate  a  trunk  line 
steam  railroad  will  not  bring  them  within  the 
statute,  or  estop  the  corporation  from  show- 
ing the  fact.  Sams  v.  St.  Louis,  etc.,  R.  Co., 
174  Mo.  53,  73  S.  W.  686,  61  L.  R.  A.  475. 

2.  See  the  statutes  of  the  several  states. 

3.  loioa. —  Sloan  v.  Central  Iowa  R.  Co., 
62  Iowa  728,  16  K  W.  331. 

Kansas. —  Rouse  v.  Harry,  55  Kan.  589,  40 
Pac.  1007. 

Minnesota. —  Mikkelson  v.  Truesdale,  63 
Minn.  137,  65  N.  W.  260. 

Missouri. —  Powell  v.  Sherwood,  162  Mo. 
605,  63  S.  W.  485. 

United  States. —  Peirce  v.  Van  Dusen,  78 
Fed.  693,  24  C.  C.  A.  280;  Rouse  v.  Hornsby, 
67  Fed.  219,  14  C.  C.  A.  377;  Hornsby  v. 
Eddy,  56  Fed.  461,  5  C.  C.  A.  560.  Both  of 
the  last  two  cases  are  decided  under  1  Kan. 
Gen.  St.  (1889)  par.  1251. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  361. 

4.  Robinson  v.  Huidekoper,  98  Ga.  306,  25 
S.  E.  440;  Brown  v.  Comer,  97  Ga.  801,  25 
S.  E.  176  (in  which  the  receiver  was  ap- 
pointed on  the  company's  own  petition)  ; 
Youngblood  v.  Comer,  97  Ga.  152,  23  S.  E. 
509,  25  S.  E.  838;  Thurman  v.  Cherokee  R. 
Co.,  56  Ga.  376;  Henderson  v.  Walker,  55 
Ga.  481;  Campbell  v.  Cook,  86  Tex.  630,  26 
S.  W.  486,  40  Am.  St.  Rep.  878  [reversing 
(Civ.  App.  1894)  24  S.  W.  977];  San  An- 
tonio, etc.,  R.  Co.  V.  ReynoMs,  (Tex.  Civ. 
App.  1895)  30  S.  W.  846;  Baltimore  Trust, 
etc.,  Co.  V.  Atlanta  Traction  Co.,  69  Fed.  35fe; 
Central  Trust  Co.  v.  East  Tennessee,  etc.,  R. 
Co.,  69  Fed.  353.  Both  of  the  last  two  cases 
are  based  on  the  Georgia  statutes. 

These  decisions  are  based  upon  the  prin- 
ciple that  special  statutes  which  relate  ex- 
pressly and  exclusively  to  railroad  companies 
cannot  be  held  apnlicable  to  receivers  of  a 
railroad  operating  it  under  the  orders  of  a 
court,  for  the  reason  that  such  receivers  are 
not  themselves  railroad  companies.  Robinson 
V.  Huidekoper,  98  Ga.  306,  25  S.  E.  440; 
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road  employees  are  concerned.^  While  all  employees  of  a  railroad  company  seem 
to  be  within  the  protection  of  some  of  the  statutes,®  most  of  them  apply  only  to 
injured  employees  engaged  in  the  operation  of  the  road  or  employed  in  work 
where  they  are  subject  to  the  hazards  peculiar  to  railroading.  In  at  least  one 
state  it  is  expressly  provided  by  statute  that  the  negligence  must  be  connected 
with    the  use  and  operation  of  a  railway,"  ^  while  in  other  states  the  statute  is 


Henderson  v.  Walker,  55  Ga.  481;  Campbell 
%.  Cook,  86  Tex.  630,  26  S.  W.  486,  40  Am. 
St.  Rep.  878  [reversing  (Civ.  App.  1894)  24 
S.  W.  977]. 

5.  Parrish  v.  Pensacola,  etc.,  R.  Co.,  28 
Pla.  251,  9  So.  696;  Georgia  R.,  etc.,  Co.  v. 
Cosby,  97  Ga.  299,  22  S.  E.  912;  Baker  v. 
Western,  etc.,  R.  Co.,  68  Ga.  699 ;  Georgia  R., 
etc.,  Co.  f.  Goldwire,  56  Ga.  196.  And  see 
the  statutes  of  the  several  states. 

In  Florida  the  statute  provides  that  if  any 
person  is  injured  by  a  railroad  company  by 
the  running  of  the  locomotives  or  cars  or 
other  machinery  of  such  company,  he  being  at 
the  time  of  such  injury  an  employee  of  the 
company,  and  the  damage  was  caused  by  the 
negligence  of  another  employee,  and  without 
fault  or  negligence  on  the  part  of  the  per- 
son injured,  his  employment  by  the  company 
shall  be  no  bar  to  a  recovery.  This  statute 
limits  the  rule  that  an  employee  cannot  re- 
cover for  an  injury  occasioned  by  the  negli- 
gence of  a  fellow  servant  to  cases  where  the 
person  injured  was  guilty  of  contributory 
negligence.  Louisville,  etc.,  R.  Co.  v.  Wade, 
46  Fla.  197,  35  So.  863.  A  person  is  not  an 
■employee  within  the  statutes  where  when  in- 
jured he  is  not  engaged  in  the  performance 
of  his  duties  as  such  employee  or  has  quit 
for  the  day  and  is  engaged  in  the  pursuit  of 
his  own  ends.  Louisville,  etc.,  R.  Co.  v.  Wade, 
supra. 

In  Wisconsin  the  statute  has  been  amended 
several  times  and  its  provisions  are  somewhat 
different  from  those  in  other  states.  Under 
the  statute  of  1880  the  company  is  liable 
when  the  injury  results  from  the  negligence 
of  certain  employees,  including  an  engineer 
or  superintendent.  Albrecht  v.  Milwaukee, 
etc.,  R.  Co.,  94  Wis.  397,  69  K  W.  63.  The 
word  "  superintendent "  applies  only  to  one 
having  to  do  with  the  movement  of  trains 
and  cars  and  does  not  include  the  foreman 
of  a  repair  shop  (Hartford  v.  Northern  Pac. 
R.  Co.,  91  Wis.  374,  64  N.  W.  1033),  al- 
though it  does  include  the  foreman  of  a 
switching  crew  (Pier  v.  Chicago,  etc.,  R.  Co., 

94  Wis.  357,  68  N.  W.  464).  The  provision 
in  the  1893  statute  for  the  benefit  of  em- 
ployees engaged  in  "  operating,  running,  rid- 
ing upon  or  switching  "  trains  or  cars  applies 
to  a  freight  handler  injured  by  being  run  into 
by  an  engine  while  pushing  a  car  to  the 
freight  house  (Ean  v.  Chicago,  etc.,  R.  Co., 

95  Wis.  69,  69  N.  W.  997),  but  not  to  one 
sealing  the  door  of  a  car  and  injured  by  the 
backing  of  an  engine  (Hibbard  v.  Chicago, 
etc.,  R.  Co..  96  Wis.  443,  71  N.  W.  807),  nor 
to  a  conductor  standing  by  a  car  for  the  pur- 
pose of  watching  a  switch  and  closing  the 
car  door  when  it  was  unloaded,  where  struck 
and  injured  by  a  bundle  negligently  thrown 


from  the  car  by  co-employees  (Medbury  v. 
Chicago,  etc.,  R.  Co.,  106  Wis.  191,  81  N.  W. 
659)  ;  nor  to  a  car  repairer  injured  by  a 
train  running  into  the  stationary  car  in 
which  he  was  at  work  ( Smith  v.  Chicago,  etc., 
R.  Co.,  91  Wis.  503,  65  N.  W.  183).  Negli- 
gent track  laborers  are  not  "  engaged  in  the 
discharge  of  their  duties,"  within  the  statute, 
while  riding  on  hand-cars  furnished  them  bj 
the  company  for  their  convenience  in  reaching 
their  boarding  place  to  get  their  meals  (Ben- 
son V.  Chicago,  etc.,  R.  Co.,  78  Minn.  303,  80 
N.  W.  1050,  construing  Wisconsin  statute)  ; 
but  the  contrary  is  held  where  the  master 
agrees  to  transport  a  servant  to  and  from 
the  place  of  work  by  the  hand-cars,  and  the 
employment  covered  the  whole  time  they  were 
absent  from  the  place  they  lived  (Wallin  v. 
Eastern  R.  Co.,  83  Minn.  149,  86  N.  W.  76, 
54  L.  R.  A.  481,  construing  Wisconsin  stat- 
ute). 

6.  Southern  R.  Co.  v.  Johnson,  114  Ga. 
329,  40  S.  E.  235  (holding  that  an  employee 
is  entitled  to  recover  where  the  injury  was 
occasioned  by  the  defective  work  of  other  em- 
ployees without  fault  of  plaintiff)  ;  Georgia 
R.,  etc.,  Co.  V.  Goldwire,  56  Ga.  196;  Atlanta, 
etc.,  R.  Co.  V.  Ayers,  53  Ga.  12  (holding  that 
a  track  laborer  may  recover  for  injuries  re- 
ceived by  being  carried  from  the  place  of  his 
work  to  the  camp  where  he  stays  at  night 
through  the  negligence  of  those  in  charge  of 
the  train). 

In  Georgia  a  railroad  employee  is  entitled 
to  recover  whether  or  not  his  injuries  are 
connected  with  the  running  of  trains  (Georgia 
R.,  etc.,  Co.  V.  Miller,  90  Ga.  571,  16  S."E. 
939;  Georgia  R.,  etc.,  Co.  v.  Brown,  86  Ga. 
320,  12  S.  E.  812;  Georgia  R.  Co.  v.  Ivey,  73 
Ga.  499;  Thompson  v.  Central  R.,  etc.,  Co., 
54  Ga.  509.  But  see  Central  Trust  Co.  v. 
East  Tennessee,  etc.,  R.  Co.,  69  Fed.  353),  or 
even  intimately  connected  with  the  mainte- 
nance or  operation  of  the  railroad  (Georgia 
R.,  etc.,  Co.  V.  Hicks,  95  Ga.  301,  22  S.  E. 
613). 

In  North  Carolina  the  fellow  servant  rule 
seems  to  be  entirely  abolished  as  to  railroad 
companies  and  an  injured  employee  is  enti- 
tled to  recover  where  injured  in  the  course 
of  his  service  or  employment  whether  he  is 
running  a  train  or  rendering  any  other  serv- 
ice. Mabrv  v.  North  Carolina  "^R.  Co.,  139 
N.  C.  388,  *52  S.  E.  124;  Sigman  v.  Southern 
R.  Co.,  135  N.  C.  181,  47  S.  E.  420;  Mott  v. 
Southern  R.  Co.,  131  N.  C.  234,  42  S.  E.  601. 
However,  the  statute  does  not  apply  to  that 
part  of  a  railroad  which  is  merely  in  course 
of  construction  and  is  not  actually  being 
operated.  Nicholson  v.  Transylvania  R.  Co., 
138  N.  C.  516,  51  S.  E.  40. 

7.  See  Chicago,  etc.,  R..  Co.  v.  O'Brien,  132 
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broad  enough  to  include  all  injured  employees  of  a  railroad  but  is  limited  by 
judicial  construction  to  injured  employees  engaged  in  work  at  the  time  of  the 
accident  which  exposes  them  to  some  element  of  hazard  or  condition  of  danger 


Fed.  593,  67  C.  C.  A.  421  (construing  Iowa 
statute)  ;  O'Brien  X).  Chicago,  etc.,  R.  Co., 
116  Fed.  502. 

In  Iowa,  to  authorize  a  recovery  under  this 
statute,  the  employee  must  show :  ( 1 )  That 
he  belongs  to  the  class  of  employees  to  whom 
the  statute  affords  a  remedy;  and  (2)  that 
the  act  which  occasioned  the  injury  was  of 
the  class  of  acts  for  which  a  remedy  is  given. 
Malone  v.  Burlington,  etc.,  R.  Co.,  65  Iowa 
417,  21  N.  W.  756,  54  Am.  Rep.  11.  The 
accident  must  grow  out  of  the  use  and  opera- 
tion of  the  road.  Schroeder  v.  Chicago,  etc., 
R.  Co.,  41  Iowa  344.  But  the  injured  em- 
ployee, in  order  to  be  entitled  to  recover, 
need  not  be  employed  in  the  operation  of  the 
road  if  he  was  injured  by  its  operation 
(Pierce  v.  Central  Iowa  R.  Co.,  73  Iowa  140, 
34  N.  W.  783),  it  being  sufficient  that  he  is 
engaged  in  work  which  exposes  him  to  the 
dangers  peculiar  to  the  operation  of  a  rail- 
road (Williams  i;.  Iowa  Cent.  R.  Co.,  121 
Iowa  270,  96  N.  W.  774;  Keatley  v.  Illinois 
Cent.  R.  Co.,  94  Iowa  685,  63  N.  W.  560), 
at  the  time  of  the  accident  (Akeson  v.  Chi- 
cago, etc.,  R.  Co.,  106  Iowa  54,  75  N.  W.  676). 
The  applicability  of  the  statute  to  an  em- 
ployee depends  upon  the  nature  of  the  hazards 
to  which  he  is  actually  exposed,  and  not  of 
those  which  may  have  been  contemplated  in 
his  employment.  Canon  v.  Chicago,  etc.,  R. 
Co.,  101  iowa  613,  70  N.  W.  755.  His  em- 
ployment need  not  be  connected  with  the  run- 
ning of  trains  where  it  requires  him  to  go 
thereon.  Schroeder  v.  Chicago,  etc.,  R.  Co., 
47  Iowa  375.  The  words  "  use  and  opera- 
tion "  of  a  railroad  refer  only  to  the  move- 
ment of  cars,  engines,  trains,  or  machinery 
on  the  track.  Akeson  v.  Chicago,  etc.,  R. 
Co.,  supra;  Stroble  v.  Chicago,  etc.,  R.  Co., 
70  Iowa  555,  31  N.  W.  63,  59  Am.  Rep.  456; 
Depuy  V.  Chicago,  etc.,  R.  Co.,  110  Mo.  App. 
110,  84  S.  W.  103,  construing  Iowa  statute. 
Contra,  see  Smith  v.  Humeston,  etc.,  R.  Co., 
78  Iowa  583,  43  K  W.  545.  The  work  of  the 
injured  employee  must  be  connected  in  some 
manner  with  the  moving  and  not  merely  work 
preparatory  thereto  which  may  be  done  away 
from  the  train.  Akeson  v.  Chicago,  etc.,  R. 
Co.,  supra;  Stroble  v.  Chicago,  etc.,  R.  Co., 
supra.  The  company  is  liable,  although  the 
negligent  servant  was  under  the  control  of 
the  injured  servant.  Houser  v.  Chicago,  etc., 
R.  Co.',  60  Iowa  230,  14  N.  W.  778,  46  Am. 
Rep.  65. 

The  running  of  trains  over  a  railroad  in 
constructing  it  is  "  operating "  the  railroad. 
Mace  V.  Boedker,  127  Iowa  721,  104  K  W, 
475;  McKnight  v.  Iowa,  etc.,  R.  Constr.  Co., 
43  Iowa  406;  Missouri  Pac.  R.  Co.  v.  Haley, 
25  Kan.  35  (holding  that  a  person  employed 
on  a  construction  train,  to  carry  water  to  the 
men,  and  to  gather  up  tools  and  care  for 
them,  was  within  the  protection  of  the  stat- 
ute) ;  Roe  V.  Winston,  86  Minn.  77,  90  N.  W. 
122  (construing  Wisconsin  statute).    But  see 
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Mitchell  V.  Wabash  R.  Co.,  97  Mo.  App.  411, 
76  S.  W.  647  (holding  that  the  injury  is  not 
connected  with  the  "  operation "  of  a  rail- 
road where  the  work  is  the  reconstruction  of 
an  old  and  abandoned  track  preparatory  to 
a  resumption  of  its  use  as  a  railroad)  ; 
Nicholson  v.  Transylvania  R.  Co.,  138  N.  C. 
516,  51  S.  E.  40  (holding  that  where  the  in- 
jury occurred  in  construction  work  at  a  point 
five  or  six  miles  from  the  completed  track 
and  further  from  the  track  on  which  trains 
were  operated,  it  was  not  connected  with  the 
work  of  a  "  railroad  company  operating  in 
this  state"). 

The  transfer  of  freight  by  a  railroad  com- 
pany from  a  vessel  to  its  cars  is  "  operating 
a  railroad."  Daley  v.  Boston,  etc.,  R.  Co.,  147 
Mass.  101,  16  N.  E.  690. 

In  Missouri  the  injured  servant  must  be 
engaged  "  in  the  work  of  operating  such 
railroad."  Callahan  v.  St.  Louis  Merchants' 
Bridge  Terminal  R.  Co.,  170  Mo.  473,  71  S.  W. 
208,  94  Am.  St.  Rep.  746,  60  L.  R.  A.  249 
[affirmed  in  194  U.  S.  628,  24  S.  Ct.  857,  48 
L.  ed.  1157]  (holding  that  a  section  hand 
stationed  in  the  street  below  a  railroad  track 
to  warn  other  members  of  the  section  gang 
when  it  was  safe  for  them  to  throw  ties  taken 
from  a  railroad  into  the  street  and  to  warn 
pedestrians  and  remove  the  ties  from  the 
street,  where  injured  by  being  struck  by  a 
tie  negligently  thrown  by  the  gang  without 
being  notified  that  it  was  safe  to  do  so,  while 
he  was  engaged  in  removing  a  child  from  a 
place  of  danger  in  the  street,  was  engaged 
in  the  work  of  operating  such  railroad)  ;  St. 
Louis,  etc.,  R.  Co.  v.  Smith,  (Tex.  Civ.  App. 
1905)  90  S.  W.  926  (construing  Missouri 
statute  and  holding  that  a  brakeman  in  the 
discharge  of  his  duties  lighting  lamps  in  a 
caboose,  which  was  being  switched  so  as  to 
attach  it  to  his  train,  when  he  was  injured 
in  a  collision,  was  engaged  in  operating  the 
railroad).  A  section  hand  whose  duty  it  is 
to  assist  in  repairing  the  track  on  a  railroad 
is  engaged  in  operating  a  railroad  (Thomp- 
son V.  Chappell,  91  Mo.  App.  297),  and  is 
within  the  protection  of  the  statute  where 
injured  while  riding  on  a  hand-car  by  the  neg- 
ligence of  a  fellow  servant  (Overton  v.  Chi- 
cago, etc.,  R.  Co.,  Ill  Mo.  App.  613,  86  S.  W. 
503 ;  Rice  v.  Wabash  R.  Co.,  92  Mo.  App.  35 ) . 
The  replacing  old  rails  with  new  ones  is  em- 
braced within  the  work  of  operating  the  rail- 
road. Stubbs  V.  Omaha,  etc.,  R.  Co.,  85  Mo. 
App.  192.  On  the  other  hand  the  injured 
employee  need  not  be  actually  engaged  in  the 
operation  of  trains  thereon  (Callahan  v.  St. 
Louis  Merchants'  Bridge  Terminal  R.  Co.,  170 
Mo.  473,  71  S.  W.  208,  94  Am.  St.  Rep.  746, 
60  L.  R.  A.  249  [affirmed  in  194  U.  S.  628, 
24  S.  Ct.  857,  48  L.  ed.  1157],  holding  that 
the  statute  includes  all  servants  whose  work 
is  directly  necessary  for  the  running  of  trains 
over  a  track  and  therefore  includes  section 
hands  engaged  in  repairing  the  road,  it  being 
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eculiar  to  railroads.^  Tliese  statutes  in  those  states  where  the  liability  is  limited 
ave  been  held  to  apply  to  the  following  injured  servants :  Foreman  of  repair 
gang ;  ^  section  man  engaged  in  repairing  the  track  or  in  propelling  or  riding 
on  a  hand-car  or  taking  it  from  the  track  ;  laborer  on  construction  train  who 
rides  on  the  train ;  laborer  loading  car  of  dirt  train  wliere  injured  by  fall  of 
impending  bank;^"^  employee  whose  duty  it  was  to  ride  on  train  and  remove  snow 
obstructions  as  encountered ;  employee  operating  ditching  machine  carried  on 
car  and  worked  by  movement  of  car ;  detective  walking  along  track  to  discover 
persons  guilty  of  obstructing  it  and  injured  from  being  run  into  by  engine  while 
insensible  on  the  track  ;  ^'^  car  repairer  or  cleaner  working  on  car  standing  on  side 
track  ;  car  inspector ;  employees  loading  and  unloading  car  by  means  of  cable 
or  locomotive  ;  employee  standing  between  track  and  warehouse,  working  on 
warehouse,  and  injured  by  moving  train  yard  employee  injured  while  stepping 
from  platform  to  top  of  passing  car;^^  fireman  sorting  and  discarding  waste 
material  from  the  coal  while  firing  engine ;     employee  whose  business  it  is  to 


sufficient  that  he  is  engaged  in  some  service 
that  it  is  necessary  to  the  movement  of 
trains  (Stubbs  v.  Omaha,  etc.,  R.  Co.,  supra). 

8.  Missouri,  etc.,  R.  Co.  v.  Medaris,  60 
Kan.  151,  55  Pac.  875;  Missouri  Pac.  R.  Co. 
V.  Haley,  25  Kan.  35;  Union  Trust  Co.  v. 
Thomason,  25  Kan.  1;  Pope  v.  Great  North- 
ern R.  Co.,  94  Minn.  429,  103  N.  W.  331, 
construing  Wisconsin  statute. 

In  Kansas  the  Iowa  statute  of  1862  was 
adopted  but  the  Iowa  statute  was  changed 
in  1873  and  the  Kansas  statute  which  re- 
mains the  same  seems  broader  than  the 
Iowa  statute.  The  statute  of  1901  making 
a  railroad  liable  to  an  employee  for  the  negli- 
gence of  its  agents  and  for  mismanagement 
by  its  engineers  or  otlier  employees  does  not 
create  a  distinction  between  agents  on  the 
one  hand  and  engineers  and  other  employees 
on  the  other,  nor  between  negligence  and  mis- 
management. Missouri,  etc.,  R.  Co.  v.  Keller- 
man,  (Tex.  Civ.  App.  1905)  87  S.  W.  401. 

In  Minnesota,  the  statute,  if  given  a  liberal 
construction,  applies  to  all  employees  of  rail- 
road companies  under  all  circumstances.  But, 
to  avoid  constitutional  objections,  it  was 
limited  by  judicial  construction  to  such  em- 
ployees as  were  exposed  to  the  particular 
and  peculiar  hazards  connected  with  the  use 
and  operation  of  railroads.  Weisel  v.  East- 
ern R.  Co.,  79  Minn.  245,  82  N.  W.  576; 
Blomquist  v.  Great  Northern  R,  Co.,  65  Minn, 
C9,  67  N.  W.  804;  Pearson  v.  Chicago,  etc., 
R.  Co.,  47  Minn.  9,  49  N.  W.  302 ;  Johnson  v. 
St.  Paul,  etc.,  R.  Co.,  43  Minn.  222,  45  N.  W. 
156,  8  L.  R.  A.  419;  Lavallee  v.  St.  Paul, 
etc.,  R.  Co.,  40  Minn.  249,  41  N.  W.  974. 
In  this  state  there  is  a  class  of  cases  on  the 
border  line  where  a  like  injury  might  have 
resulted  in  other  work  than  railroad  work, 
but  where  the  work  must  be  done  in  great 
haste  to  avoid  danger  from  passing  trains, 
to  which  the  statute  has  been  held  to  apply. 
Anderson  v.  Great  Northern  R.  Co.,  74  Minn. 
432,  77  N.  W.  240;  Blomquist  i\  Great 
Northern  R.  Co.,  supra. 

9.  Haden  v.  Sioux  City,  etc.,  R.  Co.,  92 
Iowa  226,  60  N.  W.  537. 

10.  Atchison,  etc.,  R.  Co.  v.  Vincent,  56 
Kan.  344,  43  Pac.  251. 


Section  man  injured  while  getting  on  a 
moving  train  by  the  orders  of  an  employee 
in  charge  of  the  train  is  injured  in  connec- 
tion with  the  use  and  operation  of  the  train. 
Rayburn  v.  Central  Iowa  R.  Co.,  74  Iowa  637, 
35  N.  W.  606,  38  N.  W.  520. 

11.  Frandsen  r,  Chicago,  etc.,  R.  Co.,  36 
Iowa  372;  Union  Pac.  R.  Co.  v.  Harris,  33 
Kan.  416,  6  Pac.  571. 

12.  Smith  V.  Chicago  Great  Western  R. 
Co.,  (Iowa  1899)  SO  N.  W.  658  (collision 
with  another  hand-car)  ;  Frandsen  v.  Chi- 
cago, etc.,  R.  Co.,  36  Iowa  372;  Steffenson 
V.  Chicago,  etc.,  R.  Co.,  45  Minn.  355,  47 
N.  W.  1068,  11  L.  R.  A.  271;  Smith  v.  St. 
Paul,  etc.,  R.  Co.,  44  Minn.  17,  46  N.  W. 
149;  Chicago,  etc.,  R.  Co.  v.  Artery,  137 
U.  S.  507,  11  S.  Ct.  120,  34  L.  ed.  747  (con- 
struing Iowa  statute ) . 

13.  Handelun  v.  Burlington,  etc.,  R.  Co., 
72  Iowa  709,  32  N.  W.  4. 

14.  Deppe  v.  Chicago,  etc.,  R.  Co.,  36  lov/a 
52.  This  case  was  decided  under  the  statute 
of  1862  and  it  would  seem  that  the  contrary 
would  be  held  under  the  statute  which  is  now 
in  force. 

15.  Smith  V.  Humeston,  etc.,  R.  Co.,  78 
Iowa  583,  43  N.  W.  545. 

16.  Nelson  t\  Chicago,  etc.,  R.  Co.,  73 
Iowa  576,  35  N.  W.  611. 

17.  Pyne  v.  Chicago,  etc.,  R.  Co.,  54  Iowa 
223,  6  N.  W.  281,  37  Am.  Rep.  198. 

18.  Jensen  v.  Omaha,  etc.,  R.  Co.,  115 
Iowa  404,  88  N.  W.  952;  Mitchell  v.  North- 
ern  Pac.  R.  Co.,  70  Fed.  15,  construing  Min- 
nesota statute.  But  see  Foley  v.  Chicago, 
etc.,  R.  Co.,  64  Iowa  044,  21  N.  W.  124. 

19.  Canon  v.  Chicago,  etc.,  R.  Co.,  101 
Iowa  613,  70  N.  W.  755. 

20.  Williams  v.  Iowa  Cent.  R,  Co.,  121 
Iowa  270,  96  N.  W.  774. 

21.  Stebbins  v.  Crooked  Creek  R.,  etc.,  Co., 
116  Iowa  513,  90  N.  W.  355. 

22.  Bain  v.  Northern  Pac.  R.  Co.,  120 
Wis.  412,  98  N.  W.  241,  construing  Minne- 
sota statute. 

23.  Leier  v.  Minnesota  Belt-Line  R.,  etc., 
Co.,  63  Minn.  203,  65  N.  W.  269. 

24.  Swartz  v.  Great  Northern  R.  Co.,  93 
Minn.  339,  101  N.  W.  504. 
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remove  ashes  and  fire  from  locomotives,  to  supply  them  v^^itli  water  and  sand,  and 
to  aid  in  moving  engine  tanks  in  the  railroad  yard;^^  and  employee  building 
retaining  wall  along  an  embanlvment,  where  injured  by  the  negligence  of  employees 
in  operating  trains.^^  On  the  other  hand  employees  not  engaged  in  the  operation 
of  the  road  nor  subject  to  the  hazards  peculiar  to  railroading  have  been  held  to 
include  roundhouse  employees;^''  employees  merely  loading  cars;^  workmen 
employed  in  the  machine  shop  members  of  a  construction  gang  injured  by  the 
negligence  of  another  of  the  crew  ;^  stone  mason  working  around  depot  and 
injured  by  falling  of  curbstone  employee  injured  by  falling  of  loose  coal  while 
standing  on  tender  of  engine  bridge  repairers  boiler  maker  ;  ^'^  and  pitman 
engaged  in  operating  steam  shovel  in  a  gravel  pit  and  injured  in  the  course  of  the 
work.^^  The  negligence  must  be  connected  with  the  movement  of  a  train  or 
engine,^^  or  the  movement  of  machinery  on  the  track.^^  But  the  negligent 
employee  need  not  be  one  actually  upon  the  train.^^  Where  the  negligence  is 
that  of  a  locomotive  fireman,^^  or  a  wiper  in  charge  of  an  engine,^"  or  one 
intrusted  with  the  duty  of  inspecting  and  repairing  a  bridge,*^  it  is  the  negligence 
of  a  servant  connected  with  the  use  and  operation  of  the  railroad.  The  negligent 
servants  are  not  engaged  in  operating  a  railroad  where  using  a  steam  shovel  in  a 
gravel  pit  on  a  track  some  distance  from  the  main  line.^^ 

(2)  Servants  Operating  Cars,  Locomotives,  or  Trains.    In  some  states 


25.  Butler  v.  Chicago,  etc.,  R.  Co.,  87 
Iowa  206,  54  N.  W.  208. 

26.  Keatley  Illinois  Cent.  R.  Co.,  94 
Iowa  685,  63  N.  W.  560. 

27.  Malone  v.  Burlington,  etc.,  R.  Co.,  65 
Iowa  417,  21  N.  W.  756,  54  Am.  Rep.  11 
(holding  that  removing  snow  from  a  turn- 
table and  the  tracks  do  not  pertain  to  the 
operation  of  a  railroad,  although  turning  the 
turn-table  does )  ;  Manning  Xi.  Burlington,  etc., 
R.  Co.,  64  Iowa  240,  20  N.  W.  169;  Malone 
V.  Burlington,  etc.,  R.  Co.,  61  Iowa  326,  16 
N.  W.  203,  47  Am.  Rep.  813.  Contra,  see 
Mikkelson  v.  Truesdale,  63  Minn.  137,  65 
N.  W.  260  (roundhouse  wiper  injured  while 
assisting  in  coaling  an  engine,  by  the  engine 
being  negligently  moved  by  a  co-employee)  ; 
Nichols  V.  Chicago,  etc.,  R.  Co.,  60  Minn. 
319,  62  N.  W.  386  (wiper  employed  in  round- 
house injured  while  assisting  in  straightening 
a  cable  used  to  pull  a  plow  in  unloading 
gravel  from  cars  in  repairing  the  track)  ; 
Chicago,  etc.,  R.  Co.  v.  Stahley,  62  Fed.  363, 
11  C.  C.  A.  88  (construing  Kansas  statute, 
roundhouse  employee  putting  an  engine  in 
condition  for  use) . 

28.  Luce  V.  Chicago,  etc.,  R..  Co.,  67  Iowa 
75,  24  N.  W.  600;  Smith  v.  Burlington,  etc., 
R.  Co.,  59  Iowa  73,  12  N.  W.  763;  Pearson 
V.  Chicago,  etc.,  R.  Co.,  47  Minn.  9,  49  N.  W. 
302  (loading  cars  with  rails  where  injury  re- 
sults from  letting  rail  fall)  ;  Williams  v. 
Chicago,  etc.,  R.  Co.,  106  Mo.  App.  61,  79 
S.  W.  1167  (construing  Iowa  statute). 
Contra,  see  Atchison,  etc.,  R.  Co.  v.  Brass- 
field,  51  Kan.  167,  32  Pac.  814;  Atchison, 
etc.,  R.  Co.  V.  Koehler,  37  Kan.  463,  15  Pac. 
567;  Chicago,  etc.,  R.  Co.  V.  Pontius,  157 
U.  S.  209,  15  S.  Ct.  585,  39  L.  ed.  675  [af- 
firming 52  Kan.  264,  34  Pac.  7391. 

29.  Potter  v.  Chicago,  etc.,  R.  Co.,  46 
Iowa  399. 

30.  Matson  v.  Chicago,  etc.,  R.  Co.,  68 
Iowa  22,  25  N.  W.  911. 

[IV,  G,  4,  b,  (VIII),  (b),  (1)] 


31.  Missouri,  etc.,  R.  Co.  v.  Medaris,  60 
Kan.  151,  55  Pac.  875. 

32.  Weisel  v.  Eastern  R.  Co.,  79  Minn. 
245,  82  N.  W.  576. 

33.  O'Niel  v.  Great  Northern  R.  Co.,  80 
Minn.  27,  82  N.  W.  1086,  51  L.  R.  A.  532 
(injury  resulting  from  projecting  bolt)  ; 
Johnson  v.  St.  Paul,  etc.,  R.  Co.,  43  Minn. 
222,  45  N.  W.  156,  8  L.  R.  A.  419. 

34.  Lavallee  v.  St.  Paul,  etc.,  R.  Co.,  40 
Minn.  249,  41  N.  W.  974. 

35.  Jemmings  v.  Great  Northern  R.  Co., 
96  Minn.  302,  104  N.  W.  1079,  1  L.  R.  A. 
N.  S.  696. 

36.  Akeson  v.  Chicago,  etc.,  R.  Co.,  106 
Iowa  54,  75  N.  W.  676. 

37.  Reddington  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1898)  75  N.  W.  679.  And  see  Wil- 
liams V.  Iowa  Cent.  R.  Co.,  121  Iowa  270, 
96  N.  W.  774. 

38.  Keatley  v.  Illinois  Cent.  R.  Co.,  103 
Iowa  282,  72  N.  W.  545. 

A  train  may  be  controlled  by  those  upon 
it,  or  it  may  be  controlled  by  one  not  on  it, 
by  signals  given  to  those  operating  the  train. 
It  can  make  no  difference,  as  to  the  right 
of  recovery,  whether  the  negligence,  if  any, 
which  resulted  in  causing  the  accident,  was 
the  act  or  failure  to  act  of  one  of  the  train- 
men, or  of  some  other  man  in  defendant's 
employ,  and  who  was  charged  with  the  duty 
of  controlling  the  movements  of  the  train 
by  flag  signal  or  otherwise.  Keatley  v.  Illi- 
nois Cent.  R.  Co.^  103  Iowa  282,  72  N.  W. 
545. 

39.  Larson  v.  Illinois  Cent.  R.  Co.,  91 
Iowa  81,  58  N.  W.  1076. 

40.  Whalen  v.  Chicago,  etc.,  R.  Co.,  75 
Iowa  563,  39  N.  W.  894. 

41.  Locke  V.  Sioux  City,  etc.,  R.  Co.,  46 
Iowa  109. 

42.  Jemmings  v.  Great  Northern  R.  Co., 
96  Minn.  302,  104  N.  W.  1079,  1  L.  R.  A. 
N.  S.  696. 
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there  is  a  statutory  provision  making  a  railroad  company  liable  for  all  damages 
sustained  by  any  servant  while  "  engaged  in  the  work  of  operating  the  cars,  loco- 
motives or  trains"  by  reason  of  the  negligence  of  a  fellow  servant.^^  It  has  been 
held  that  such  statute  is  not  limited  to  train  crews  but  includes  a  switchman 
employed  in  coupling  cars  while  a  train  was  being  made  up  in  the  yard,^  and 
employees  operating  locomotives  in  yards,  at  stations,  roundhouses,  or  coal 
chutes.^^  An  employee  is  not  engaged  in  "  operating"  while  on  his  way  to  take 
charge  of  a  locomotive.''^  Merely  loading  or  unloading  a  car  is  not  operating  " 
it,^'^  although  if  the  employee  not  only  loads  and  unloads  but  also  works  in  con- 
nection with  the  transfer  of  the  car  to  another  place,  he  is  engaged  in  operating 
it.^^  The  operation  of  cars  includes  hand-cars,''^  and  push  cars.^^  Placing  a 
hand-car  on  the  track  is  operating  it,^^  as  is  the  removing  it  from  the  track. 

(c)  Negligence  of  Particular  Employees  —  (1)  Employee  in  Charge  of 
Engine,  Car,  Switch,  Etc.  In  some  jurisdictions  the  statutory  provisions  make 
the  master  liable  for  the  negligence  of  an  employee  in  charge  of  an  engine,^^ 


43.  Galveston,  etc.,  R.  Co.  v.  McAdams, 
(Tex.  Civ.  App.  1005)  84  S.  W.  107G;  Mis- 
souri, etc.,  R.  Co.  V.  Keaveney,  (Tex.  Civ. 
App.  1904)  80  S.  W.  387. 

The  word  "  operate,"  as  used  in  the  stat- 
ute, signifies  "to  peri'orm  a  work  or  labor; 
to  put  into,  or  continue  in,  operation  or 
activity;  to  work;  as  to  operate  a  machine." 
Perez  v.  San  Antonio,  etc.,  R.  Co.,  28  Tex. 
Civ.  App.  255,  67  S.  W.  137. 

Injury  to  foreman. —  The  statute  applies 
where  a  statutory  vice-principal  because  of 
his  power  to  control  and  command  is  injured. 
Texas,  etc.,  R.  Co.  v.  Smith,  114  Fed.  728, 
52  C.  C.  A.  360,  construing  Texas  statute. 

A  fireman  who,  after  attending  to  the  head 
light  of  his  engine,  stood  in  front  of  the 
pilot  and  while  returning  to  the  cab  was 
struck  by  lumber  projecting  from  the  door 
of  one  of  the  passing  cars,  was  engaged  in 
the  operation  of  a  railroad.  St.  Louis,  etc., 
R.  Co.  V.  Bussong,  (Tex.  Civ.  App.  1905) 
PC  S.  W.  73. 

44.  Missouri,  etc.,  R.  Co.  v.  Baker,  (Tex. 
Civ.  App.  1900)  58  S.  W.  964. 

45.  Gulf,  etc.,  R.  Co.  v.  Howard,  (Tex. 
Civ.  App.  1903)  75  S.  W.  803,  96  Tex.  582, 
75  S.  W.  805  \_reversed  on  other  grounds 
in  97  Tex.  513,  80  S.  W.  229]. 

46.  Gulf,  etc.,  R.  Co.  v.  Howard,  97  Tex. 
513,  80  S.  W.  229. 

47.  Lakey  v.  Texas,  etc.,  R.  Co.,  33  Tex. 
Civ.  App.  44,  75  S.  W.  5GG;  Lawrence  r. 
Texas  Cent.  R.  Co.,  25  Tex.  Civ.  App.  293, 
61  S.  W.  342. 

48.  Texas  Cent.  R.  Co.  v.  Pelfrey,  35  Tex. 
Civ.  App.  501,  80  S.  W.  1036  (servants  en- 
gaged in  loading  train  of  flat  cars  and  haul- 
ing them  to  make  a  fill  on  a  railroad,  the 
cars  being  loaded  with  a  steam  shovel)  ; 
Texas,  etc.,  R.  Co.  v.  Webb,  31  Tex.  Civ.  App. 
498,  72  S.  W.  1044  (employee  not  only  loaded 
and  unloaded  car  but  also  regulated  its  speed 
by  the  use  of  the  brake  and  pushed  it  back 
when  unloaded). 

49.  San  Antonio,  etc.,  R.  Co.  v.  Stevens, 
(Tex.  Civ.  App.  1904)  83  S.  W.  235;  Hous- 
ton, etc.,  R.  Co.  V.  Jennings,  36  Tex.  Civ. 
App.  375,  81  S.  W.  822;  Perez  v.  San  Antonio, 
etc.,  R.  Co.,  28  Tex.  Civ.  App.  255,  67  S.  W. 


137;  Texas,  etc.,  R.  Co.  t;.  Smith,  114  Fed. 
728,  52  C.  C.  A.  3G0. 

50.  Seery  Gulf,  etc.,  R.  Co.,  34  Tex. 
Civ.  App.  89,  77  S.  W.  950;  Texas,  etc.,  R. 
Co.  i\  Webb,  31  Tex.  Civ.  App.  498,  72  S.  W\ 
1044. 

51.  Houston,  etc.,  R.  Co.  v.  Jennings,  36 
Tex.  Civ.  App.  375,  81  S.  W.  822;  Seery  v. 
Gulf,  etc.,  R.  Co.,  34  Tex.  Civ.  App.  89,  77 
S.  W\  950. 

52.  Texas,  etc.,  R.  Co.  v.  Hervey,  (Tex. 
Civ.  App.  1905)  89  S.  W.  1095. 

53.  Whatley  v.  Zenida  Coal  Co.,  122  Ala. 
118,  26  So.  124. 

Who  is  in  charge  of  engine. —  The  engineer 
is  usually  the  employee  in  charge  of  the 
engine  (Cleveland,  etc.,  R.  Co.  v.  Bergs- 
chicker,  162  Ind.  108,  69  N.  E.  1000),  al- 
though a  fireman  may  be  an  employee  in 
charge  of  an  engine  (Louisville,  etc.,  R.  Co. 
V.  Goss,  137  Ala.  319,  34  So.  1007,  holding, 
however,  that  a  fireman  moving  levers  while 
the  engineer  is  working  under  the  engine 
according  to  the  orders  of  the  engineer  is  not 
in  charge  of  the  engine ;  Brown  v.  Louisville, 
etc.,  R.  Co.,  Ill  Ala.  275,  19  So.  1001).  Of 
course  two  employees  cannot  be  in  control 
of  an  engine  at  the  same  time.  Louisville, 
etc.,  R.  Co.  V.  Richardson,  100  Ala.  232,  14 
So.  209. 

Engine  upon  a  railroad. —  Where  the  stat- 
ute refers  to  an  engine  upon  a  railroad  it 
does  not  include  an  engine  which  is  stalled 
in  a  roundhouse  for  the  purpose  of  repairs. 
Perry  r.  Old  Colony  R.  Co.,  164  Mass.  296,  41 
N.  E.  289. 

What  is  a  locomotive  engine. —  A  pile- 
driver,  consisting  of  a  steam  engine  placed 
on  a  flat  car  at  one  end  and  a  driver  used 
in  raising  the  hammer  at  the  other  end,  all 
forming  one  machine,  capable  of  self-propul- 
sion by  means  of  a  sprocket  wheel  on  the 
axle  under  the  boiler,  connected  by  a  chain 
with  the  engine,  the  chain  being  removed 
when  driving  a  pile,  is  not  a  "  locomotive 
engine."  Jarvis  v.  Hitch,  161  Ind.  217,  67 
N.  E.  1057  \_rex)er8ing  in  eff"ect  (App.  1902) 
65  N.  E.  608].  A  steam  crane  fixed  on  a 
movable  truck  has  been  held  not  a  locomo- 
tive engine.    Murphy  v.  Wilson,  47  J.  P.  565, 
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€ar,^^  train/^  points/^  switcli,^'''  switcli  yard,^^  signal,^^  track,^*^  etc.^^  These  statutee 
are  generally  held  not  to  apply  to  street  railroads.^^  The  railroad  company  is  lia- 
ble thereunder,  although  no  gross  or  wilful  negligence  is  shown,^^  and  without 
regard  to  the  company  having  used  due  care  in  selecting  its  employees.®* 

(2)  Employees  in  Charge  of  Train  —  (a)  What  Constitutes  a  Train.  The 
courts  have  refused  to  define  wliat,  under  all  circumstances,  will  constitute  a  train, 
within  the  meaning  of  the  statute.^^  It  has  been  said,  however,  that  a  locomotive 
witli  one  or  more  cars  attached  to  it,  with  or  without  passengers  or  freight,  in 
motion  upon  a  railroad  from  one  point  to  another,  by  means  of  power  furnished 


48  J.  p.  24,  52  L.  J.  Q.  B.  524,  48  L.  T.  Rep. 
N.  S.  788. 

54.  Kansas  City,  etc.,  E.  Co,  v.  Burton, 
97  Ala.  240,  12  8o.  88;  Kansas  City,  etc., 
R.  Co.  V.  Crocker,  95  Ala.  412,  11  So.  262; 
Caron  v.  Boston,  etc.,  R.  Co.,  164  Mass.  523, 
42  N.  E.  112. 

A  hand-car  is  a  car  within  the  meaning 
of  the  statute.  Kansas  City,  etc.,  R.  Co.  v. 
Crocker,  95  Ala.  412,  11  So.  262.  See  also 
Richmond,  etc.,  R.  Co.  V.  Hammond,  93  Ala. 
181,  9  So.  577. 

Brakemen  on  cars  which  are  moving  from 
the  impetus  imparted  from  a  locomotive 
shortly  detached  therefrom  have  not  charge 
or  control  of  the  cars.  Caron  v.  Boston,  etc., 
R.  Co.,  164  Mass.  523,  42  N.  E.  112. 

Control  for  special  purpose. —  If  a  person 
who  has  charge  or  control  of  a  car  only  for 
the  purpose  of  bringing  it  to  rest  on  a  track 
places  it  in  a  dangerous  position  thereon, 
and  an  injury  results  in  consequence,  the 
master  is  liable.  Kansas  City,  etc.,  R.  Co. 
v.  Burton,  97  Ala.  240,  12  So.  88. 

The  motorman  of  a  street  car  has  charge 
or  control  thereof.  Snell  v.  Toronto  R.  Co., 
27  Ont.  App.  151  ^affirmed  in  31  Can.  Sup. 
Ct.  241]. 

55.  See  infra,  IV,  G,  4,  b,  (viii),  (c),  (2). 

56.  Gibbs  v.  Great  Western  R.  Co.,  12 
Q.  B.  D.  208,  48  J.  P.  230,  53  L.  J.  Q.  B. 
543,  50  L.  T.  Rep.  N.  S.  7,  32  Wkly.  Rep. 
329  {affirming  11  Q.  B.  D.  22,  48  L.  T.  Rep. 
N.  S.  640,  31  Wkly.  Rep.  722]. 

57.  Welch  t;.  New  York,  etc.,  R.  Co.,  176 
Mass.  393,  57  N.  E.  668. 

A  tower-man  whose  duty  it  is  to  move 
switches  by  levers  in  the  tower  on  signals 
from  the  men  on  the  track  below  is  in  charge 
of  a  switch.  Welch  v.  New  York,  etc.,  R. 
Co.,  176  Mass.  393,  57  N.  E.  668. 

•  58.  Indianapolis,  etc..  Rapid  Transit  Co. 
v.  Andis,  33  Ind.  App.  625,  72  N.  E.  145. 

An  employee  in  charge  of  a  switch  is  not 
necessarily  in  charge  of  a  switch  yard.  In- 
dianapolis, etc..  Rapid  Transit  Co.  X).  Fore- 
man, 162  Ind.  85,  69  N.  E.  669,  102  Am.  St. 
Rep.  185;  Baltimore,  etc.,  R.  Co.  v.  Little, 
149  Ind.  167,  48  N.  E.  862;  Indianapolis, 
etc.,  Rapid  Transit  Co.  v.  Andis,  33  Ind.  App. 
625,  72  N.  E.  145. 

59,  Chicago,  etc.,  R.  Co,  v.  Wicker,  (Ind. 
App.  1904)  71  N.  E.  223,  34  Ind.  App.  215, 
72  N.  E.  614,  holding  that  a  brakeman  re- 
quired to  place  and  to  keep  one  or  more 
red  lights  at  the  rear  of  a  train  was  in 
charge  of  a  signal.  Compare  Columbus,  etc., 
R.  Co.  r.  Bridges,  86  Ala.  448,  5  So.  864,  11 

[IV,  G,  4,  b,  (vm),  (C),  (1)] 


Am.  St.  Rep.  58,  holding  that  the  statute 
does  not  render  a  railroad  company  liable 
for  injuries  to  an  engineer  caused  by  the 
negligence  of  an  employee  in  giving  a  signal 
in  a  manner  at  variance  with  the  rules  of 
the  company. 

60.  Alabama,  etc.,  R.  Co.  v.  Davis,  119 
Ala.  572,  24  So.  802,  holding  that  a  section 
foreman  whose  duty  it  is  to  keep  the  track 
in  repair  is  a  person  in  charge  or  control 
of  a  part  of  the  track  of  a  railroad. 

Unfinished  track. — It  is  not  necessary  that 
the  defective  track  occasioning  the  injury 
to  a  brakeman  should  be  finished  or  in 
charge  of  a  regular  section  foreman.  But 
if  it  has  reached  such  a  stage  of  construction 
as  to  become  "  the  track  of  a  railway,"  and 
has  been  adopted  for  use,  the  case  is  within 
the  statute  regardless  of  whether  the  negli- 
gent employee  was  the  section  foreman  or  a 
construction  foreman.  Southern  R.  Co.  v. 
Howell,  135  Ala.  639,  34-  So.  6. 

61.  See  the  statutes  of  the  several  states. 
In  Indiana  the  statute  has  been  held  not  to 

enlarge  the  class  of  vice-principals  so  as 
to  include  brakemen.  Baltimore,  etc.,  R.  Co. 
V.  Little,  149  Ind.  167,  48  N.  E.  862.  An 
employee  may  recover  under  this  subdivision 
of  the  statute  without  showing  that  he  was 
acting  at  the  time  under  the  direction  of  a 
superior.  Pittsburgh,  etc.,  R.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  49  N.  E.  582,  71  Am.  St. 
Rep.  301,  69  L.  R.  A.  875;  Cincinnati,  etc., 
R.  Co.  V.  Thiebaud,  114  Fed.  918,  52  C.  C.  A. 
538,  Indiana  statute.  But  see  Baltimore,  etc., 
R.  Co.  V.  Little,  149  Ind.  167,  48  N.  E. 
862. 

62.  Indianapolis,  etc.,  Rapid  Transit  Co. 
V.  Andis,  33  Ind.  App.  625,  72  N.  E.  145; 
Fallon  V.  West  End  St.  R.  Co.,  171  Mass.  249, 
50  N.  E.  536.  See  also  supra,  IV,  G,  4,  b, 
(vm),  (A),  (2),  (b). 

63.  Louisville,  etc.,  R.  Co.  v.  Graham,  98 
Ky.  688,  34  S.  W.  229,  17  Ky.  L.  Rep. 
1229,  construing  Alabama  statute. 

Proof  of  intent  to  injure  on  the  part  of 
defendant's  employee  is  not  essential  to  de- 
fendant's liability  notwithstanding  contribu- 
tory negligence.  Wanton,  wilful,  or  inten- 
tional negligence  means  the  conscious  failure 
to  use  reasonable  care  to  avoid  the  injury 
after  discovering  plaintiff's  danger.  Ala- 
bama Great  Southern  R.  Co.  v.  Williams, 
140  Ala.  230,  37  So.  255. 

64.  Culver  v.  Alabama  Midland  R.  Co., 
108  Ala.  330,  18  So.  827. 

65.  Caron  v.  Boston,  etc.,  R.  Co.,  164  Mass. 
523,  42  N.  E.  112. 
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the  locomotive,  constitutes  a  train.^^  The  term  generally  signities  cars  in 
motion,^'  with  power  furnished  bj  a  locomotive,^^  although  a  train  does  not  cease 
to  be  such  wdien  moving  by  its  own  momentum  after  the  power  is  shut  off  from 
the  iocomotive.^^ 

(b)  Who  Is  in  CnAUGE  or  Control  of  Train,  The  words  "  charge  or  control " 
have  not  been  delined,  although  it  would  seem  that  they  are  not  intended  to  mean 
different  things,  but  are  to  be  regarded,  while  not  perhaps  as  synonymous,  as 
explanatory  of  each  other,  and,  used  together,  as  describing  more  fully  one  and 
the  same  thing.'*^  It  is  the  charge  or  control  of  the  train  as  a  connected  whole 
which  is  meant,  rather  than  the  charge  or  control  of  portions  which  together  form 
a  whole,'^  although  a  person  in  charge  of  a  train  does  not  necessarily  cease  to 
have  charge  because  some  of  the  cars  are  uncoupled  in  order  to  be  separately 
dealt  with.'^^  A  person  is  in  charge  or  control  wdiere  for  the  time  being  at  least 
he  has  immediate  authority  to  direct  tlie  movements  and  management  of  tlie 
train  as  a  whole,  and  of  the  men  engaged  upon  it."^^  It  is  not  necessary  that  he 
should  be  actually  upon  the  train  itself,"^^  and  more  than  one  person  may  have 
"  charge  or  control  "  of  a  train  at  the  same  time.''^  The  conductor  is  usually  an 
employee  in  charge  of  a  train,"*®  as  is  an  engineer.'^''  So  it  has  been  held  that  a  yard 
master  whose  right  to  control  and  cause  the  moving  of  cars  in  the  yard  is  exclu- 
sive and  whose  orders  to  the  switching  crew  are  obeyed  is  a  person  in  control  of 
a  train  within  the  statutes."^^    On  the  other  hand  the  foreman  of  a  switching  gang,"*^ 


66.  Caron  v.  Boston,  etc.,  E.  Co.,  164 
Mass.  523,  42  N.  E.  112;  Dacey  v.  Old  Col- 
ony R.  Co.,  153  Mass.  112,  26  N.  E.  437. 

67.  Caron  v.  Boston,  etc.,  R.  Co.,  164 
Mass.  523,  42  N.  E.  112;  Thyng  v.  Fitchburg 
R.  Co.,  156  Mass.  13,  30  N.  E.  1C9,  32  Am. 
St.  Rep.  425. 

68.  Caron  v.  Boston,  etc.,  R.  Co.,  164 
Mass.  523,  42  N.  E.  112. 

69.  Caron  <o.  Boston,  etc.,  R.  Co.,  164 
Mass.  523,  42  N.  E.  112. 

Locomotive  not  attached. — Whether  a  num- 
ber of  cars  coupled  together  and  in  motion, 
and  forming  one  connected  whole,  constitute 
a  train,  does  not  depend  upon  whether  a 
locomotive  engine  is  attached  to  them  at  the 
time  and  they  are  moved  by  the  power  thus 
supplied.  If  the  cars  are  moving  from  one 
point  to  another  upon  a  railroad,  under  an 
impetus  imparted  to  them  by  a  locomotive 
which  shortly  before  the  accident  has  been 
detached,  they  constitute  a  train.  Caron  v. 
Boston,  etc.,  R.  Co.,  164  Mass.  523,  42  N.  E. 
112. 

70.  Caron   v.   Boston,   etc.,  R.   Co.,  164 

Mass.  523,  42  N.  E.  112.  See  Gibbs  v.  Great 
Western  R.  Co.,  12  Q.  B. -D.  208,  48  J.  P. 
230,  53  L.  J.  Q.  B.  543,  50  L.  T.  Rep.  N.  S. 
7,  32  Wkly.  Rep.  329  [affirming  11  Q.  B.  D. 
22,  48  L.  T.  Rep.  N.  S.  640,  31  Wkly.  Rep. 
722]. 

The  negligence  of  the  conductor  of  a  switch 
engine  who  has  charge  of  making  up  freight 
trains  in  the  yard  is  not  that  of  one  who 
has  charge  or  control  of  an  engine  or  train 
"  upon  a  railroad."  Thyng  v.  Fitchburg  R. 
Co.,  156  Mass.  13,  30  N.  E.  169,  32  Am. 
St.  Rep.  425. 

One  working  a  capstan  whereby  he  could 
put  a  train  of  trucks  in  motion  was  in  charge 
or  control  of  a  train.  Cox  v.  Great  Western 
R.  Co.,  9  Q.  B.  D.  106,  47  J.  P.  116,  30 
Wkly.  Rep.  816. 

[87] 


71.  Thyng  v.  Fitchburg  R.  Co.,  156  Mass. 
13,  30  N.  E.  169,  32  Am.  St.  Rep.  425. 

72.  McCord  v.  Cammel,  [1896]  A.  C.  57, 
60  J.  P.  180,  65  L.  J.  Q.  B.  202,  73  L.  T. 
Rep.  N.  S.  634. 

73.  Caron  v.  Boston,  etc.,  R.  Co.,  164 
Mass.  523,  42  N.  E.  112. 

Temporary  charge  under  superior. —  The 
mere  fact  that  a  laborer  or  brakeman  is  put 
in  such  a  position  that  for  the  moment  he 
physically  controls  and  directs  its  movements 
under  the  eye  of  his  superior  does  not  of 
itself  constitute  him  a  person  in  charge  or 
control  of  the  train.  Denver,  etc.,  R.  Co.  v. 
Vitello,  34  Colo.  50,  81  Pac.  766;  Caron  v. 
Boston,  etc.,  R.  Co.,  164  Mass.  523,  42  N.  E. 
112. 

74.  Caron  v.   Boston,   etc.,  R.   Co.,  164 

Mass.  523,  42  N.  E.  112;  Donahoe  v.  Old 
Colony  R.  Co.,  153  Mass.  356,  26  N.  E.  868. 

75.  Caron  v.  Boston,  etc.,  R.  Co.,  164  Mass. 
523,  42  N.  E.  112. 

76.  Devine  v.  Boston,  etc.,  R.  Co.,  159 
Mass.  348,  34  N.  E.  539  (holding  that  a  con- 
ductor is  in  charge  of  a  train  even  though 
at  the  moment  when  the  cars  struck  the 
post  and  caused  the  injury  to  a  car  cleaner, 
they  were  separated)  ;  Donahoe  v.  Old  Col- 
ony R.  Co.,  153  Mass.  356,  26  N.  E.  868 
(holding  that  the  temporary  absence  of  the 
conductor  does  not  necessarily  prevent  him 
from  being  in  charge  of  the  train). 

77.  Fairman  v.  Boston,  etc.,  R.  Co.,  169 
Mass.  170,  47  N.  E.  613;  Davis  v.  New  York, 
etc.,  R.  Co.,  159  Mass.  532,  34  N.  E.  1070, 
holding  that  an  engineer  has  control  of  a 
train  so  far  as  giving  signals  and  slacken- 
ing speed  are  concerned  in  cases  of  run- 
ning down  or  collision. 

78.  Brady  v.  New  York,  etc.,  R.  Co,,  184 
Mass.  225,  68  N.  E.  227. 

79.  Caron  v.  Boston,  etc.,  R.  Co.,  164 
Mass.  523,  42  N.  E.  112. 
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a  station  agent,^*^  a  tower  man,^^  and  employees  making  up  trains  ^  have  been  held 
not  in  charge  or  control  of  a  train. 

(d)  Common  Service  Statutes.  In  some  states  the  statute  provides  that  all 
railroad  employees  in  the  same  grade  of  employment  and  who  are  working  together 
at  the  same  time  and  place  and  to  a  common  purpose,  neither  being  intrusted 
with  the  power  to  control  employees,  are  fellow  servants,  provided  they  are  in 
the  same  department  or  branch  of  service.^^  In  order  to  be  fellow  servants 
under  statutes  of  this  character,  employees  must  (1)  be  engaged  in  tlie  common 
service,^^  (2)  in  the  same  grade  of  employment,^^  (3)  working  at  the  same  time  and 


80.  Fairman  v.  Boston,  etc.,  R.  Co.,  169 
Mass.  170,  47  N.  E.  613. 

81.  Fairman  v.  Boston,  etc,  R.  Co.,  169 
Mass.  170,  47  N.  E.  613. 

82.  TJiyng  v.  Fitchburg  R.  Co.,  156  Mass. 
13,  30  N.  E.  169,  32  Am.  St.  Rep.  425. 

83.  El  Paso,  etc.,  R.  Co.  v.  Kellj^  (Tex. 
Civ.  App.  1904)  83  S.  W.  855  {reversed  on 
other  grounds  in  (1905)  87  S.  W.  660]; 
Missouri,  etc.,  R.  Co.  v.  Hutchens,  35  Tex. 
Civ.  App.  343,  80  S.  W.  415.  And  see  the 
statutes  of  the  several  states. 

Employee  riding  in  caboose. —  An  employee 
of  a  railroad  companj'-  who  in  obedience  to 
an  order  of  the  company  travels  in  the  ca- 
boose of  a  freight  train  to  reach  a  point 
where  he  has  been  assigned  to  work,  but  who 
takes  no  part  in  the  running  of  the  train, 
is  not  a  fellow  servant  of  the  engineer  of 
the  train.  Galveston,  etc.,  R.  Co.  v.  Norris, 
(Tex.  Civ.  App.  1894)  29  S.  W.  950. 

84.  Houston,  etc.,  R.  Co.  v.  Patterson,  20 
Tex.  Civ.  App.  255,  48  S.  W.  747,  (Civ.  App. 
1897)  40  S.  W.  442. 

"  *  Service '  means  the  thing  or  work  being 
performed  for  the  employer  at  the  time  of 
the  accident  and  out  of  which  it  grew,  and 
*  common  *  means  that  which  pertains  equally 
to  the  employes  sought  to  be  held  fellow 
servants ;  and  therefore  '  common  service ' 
means  the  particular  thing  or  work  being 
performed  for  the  employer,  at  the  time  of 
the  accident  and  out  of  which  it  grew,  jointly 
by  the  employes  sought  to  be  held  fellow 
servants.  The  members  of  a  crew  running  a 
train,  though  each  be  in  the  performance  of 
different  acts  in  reference  thereto,  are  all 
'  engaged  in  the  common  service,'  for  they  are 
jointly  performing  the  thing  or  work  of 
managing  the  train  for  the  employer;  but 
they  would  not  be  '  engaged  in  the  common 
service '  with  the  members  of  a  crew  run- 
ning another  train  for  the  employer  over  the 
same  road,  for  one  crew  would  be  jointly 
performing  the  thing  or  work  of  managing 
one  train  while  the  other  would  be  jointly 
performing  the  thing  or  work  of  managing 
the  other  train.  We,  therefore,  conclude  that 
the  engineer  and  switchman  were  '  engaged 
in  the  common  service.'"  Gulf,  etc.,  R.  Co. 
V.  Warner,  89  Tex.  475,  478,  35  S.  W. 
364. 

Illustrations  of  employees  not  engaged  m 
common  service. —  Where  a  brakeman  was 
struck  by  a  passing  switch  engine  while  he 
was  inspecting  the  couplings  of  his  train  and 
such  engine  was  not  engaged  in  any  service 
or  performing  any  act  in  reference  to  said 
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train,  the  members  of  the  two  train  crews 
are  not  engaged  in  a  common  service,  Pat- 
terson V.  Houston,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1897)  40  S.  W.  442,  20  Tex.  Civ.  App. 
255,  48  S.  W.  747. 

85.  Galveston,  etc.,  R.  Co.  v.  Butshek,  34 
Tex.  Civ.  App.  194,  78  S.  W.  740. 

When  servants  are  of  same  grade. —  It  has 
been  said  that  "  grade  "  means  the  rank  or 
relative  positions  occupied  by  the  employees 
while  engaged  in  the  common  service.  This 
definition,  however,  furnishes  no  test  to  de- 
termine whether  given  employees  are  in  the 
same  or  different  grades.  However,  the  use 
of  the  clause  in  the  statute  "  neither  of  such 
persons  being  entrusted  with  any  superin- 
tendence or  control  over  their  fellow  em- 
ployes," etc.,  was  held  to  be  explanatory  of 
what  w^as  meant  by  the  clause  "  in  the  same 
grade "  so  that  the  test  was  held  to  be 
whether  one  servant  was  invested  with  au- 
thority or  control  over  others  while  engaged 
in  the  common  service.  Gulf,  etc.,  R.  Co.  v. 
Warner,  89  Tex.  475,  35  S.  W.  364.  Pursu- 
ant to  this  construction  of  the  statutes  it 
was  held  that  a  conductor  and  engineer  were 
of  the  same  grade  (Moore  v.  Jones,  15  Tex. 
Civ.  App.  391,  39  S.  W.  593),  and  also  the- 
fireman  and  engineer  (Kansas  City,  etc.,  R. 
Co.  V.  Becker,  63  Ark.  477,  39  S.  W.  358),. 
but  that  a  locomotive  engineer  having  super- 
vision of  the  men  under  him  and  a  fire- 
knocker  having  no  men  under  him  were  not 
of  the  same  grade  of  employment  (St.  Louis, 
etc.,  R.  Co.  V.  Thurmond,  70  Ark.  411,  68 
S.  W.  488).  In  Texas,  however,  under  the 
1897  amendment  of  the  statute,  the  provi- 
sion as  to  superintendence  and  control  is 
omitted  and  it  is  now  held  that  employees 
are  not  necessarily  "  in  the  same  grade  of 
employment,"  although  neither  has  authority 
or  control  over  the  other,  and  that  such  au- 
thority is  not  the  test  but  rather  the  order 
of  promotion,  skill  in  the  service,  and  the 
relative  amount  of  compensation  received. 
Gulf,  etc.,  R.  Co.  V.  Elmore,  35  Tex.  Civ. 
App.  56,  79  S.  W.  891  (holding  that  a  brake- 
man  and  a  station  porter  were  not  in  the 
same  grade  of  employment ) . 

In  Utah  it  has  been  held  that  a  miner  is 
not  a  fellow  servant  with  one  whose  duty  it 
is  to  manage  and  operate  a  cage  by  which 
the  miners  are  conveyed  in  and  out  of  the 
mine,  nor  with  one  employed  as  a  "  tool 
carrier,"  whose  only  duty  is  to  take  sharp- 
ened tools  into  the  mine  and  throw  them 
off  at  the  various  levels  and  bring  up  the 
dull  ones.    Jenkins  V.  Mammoth  Min.  Co.,, 
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place,^^  and  (4)  to  a  common  purpose  and  in  Texas,  since  the  amendment  of 
1897,  on  tlie  same  piece  of  work,^^  and  doing  the  same  character  of  work  or  serv- 
ice.®^ Under  such  statutory  provisions  the  following  have  been  held  fellow  serv- 
ants :  Hostler  and  boiler  washer,  both  under  the  orders  of  the  roundhouse  fore- 
man ;  ^  engineer  and  switchmen,  members  of  the  same  switching  crew  working 
under  a  common  foreman  ;  employees  engaged  in  the  common  work  of  cleaning 
an  engine  ;  conductors  of  switch  engines  in  the  same  yard  engaged  in  moving  cars 
under  a  superior,  although  their  duties  were  separate  and  distinct.^^  On  the  other 
hand  the  following  employees  have  been  held  not  fellow  servants  :  Train  crew  and 
other  employees  ;  engineer  and  brakeman ;  station  agent  and  train  crew  ;  loco- 
motive engineer  and  hostler ;  car  repairer  in  one  yard  and  hostler  or  switchman  in 
another  yard  ;  crew  of  tln-ough  freight  and  of  local  freight  trains ;  two  switch 
crews  ;  ^  locomotive  engineer  and  yard  employees  ;  *  yard  master  and  brakeman  ;  ^ 
and  foreman  and  members  of  yard  crew  and  engineer  of  road  engine  temporarily 


24  Utah  513,  68  Pac.  845.  Question  for  jury 
see  Dryburg  v.  Mercur  Gold  Min.,  etc.,  Co., 
18  Utah  410,  55  Pac.  3G7. 

Where  the  injured  employee  is  the  superior 
officer,  the  fellow  servant  rule  applies.  Gulf, 
etc.,  R.  Co.  V.  Howard,  97  Tex.  513,  80  S.  W. 
229. 

86.  Texas,  etc.,  R.  Co.  i;.  Echols,  17  Tex. 
Civ.  App.  677,  41  S.  ^V.  488  (holding  that 
the  members  of  a  night  crew  hired  by  a  rail- 
road company  to  remove  ties  unloaded  by  a 
day  crew  were  not  fellow  servants  of  the 
members  of  the  day  crew)  ;  Missouri,  etc., 
R.  Co.  V.  Hines,  (Tex.  Civ.  App.  1897)  40 
S.  W.  152  (holding  that  an  injured  con- 
ductor of  a  train  used  to  transport  a  bridge 
gang  and  bridge  materials  who  had  nothing 
to  do  with  the  work  for  which  the  bridge- 
men  were  employed  was  not  their  fellow 
servant  while  directing  one  of  them  how  to 
remove  a  brake  without  injury  to  it  or  the 
car,  it  being  necessary  to  remove  it  in  order 
to  unload  bridge  timbers ) . 

"  While  *  at '  indicates  nearness  in  time 
and  place,  it  does  not  demand  an  exact  co- 
incident as  to  either,  but  only  that  it  shall 
be  sufficiently  so  to  afford  the  employes  a 
reasonable  opportunity  of  observing  the  con- 
duct of  each  other  with  a  view  of  guarding 
themselves  against  injury  therefrom."  Gulf, 
etc.,  R.  Co.  V.  Warner,  89  Tex.  475,  479,  35 
S.  W.  364. 

Employees  need  not  be  in  actual  bodily 
contact  with  each  other  or  engaged  in  work- 
ing upon  the  same  part  of  a  machine,  or 
each  know  exactly  what  the  other  is  doing, 
in  order  to  constitute  them  fellow  servants. 
Galveston,  etc.,  R.  Co.  v.  Cloyd,  (Tex.  Civ. 
App.  1903)  78  S.  W.  43. 

87.  Gulf,  etc.,  R.  Co.  v.  Warner,  89  Tex. 
475,  479,  35  S.  W.  364. 

"  By  this  is  meant  that  the  acts  required 
of  each  in  the  performance  of  his  duties  at 
the  time  of  the  accident  must  be  in  further- 
ance of  '  the  common  service.' "  Gulf,  etc., 
R.  Co.  V.  Warner,  89  Tex.  475,  35  S.  W. 
364. 

88.  Long  v.  Chicago,  etc.,  R.  Co.,  94  Tex. 

53,  57  S.  W.  802  (holding  that  a  section 
man  returning  from  work  to  the  tool  house 
to  place  his  tools  therein  was  not  a  fellow 


servant  with  another  section  man  engaged 
in  carrying  tools  to  the  tool  house  on  a  hand- 
car) ;  International,  etc.,  R.  Co.  v.  Still, 
(Tex.  Civ.  App.  1905)  88  S.  W.  257  (hold- 
ing that  where  a  bridge  gang  under  the  di- 
rection of  one  foreman  was  divided  into  two 
squads  in  order  to  remove  bales  of  cotton, 
the  servants  in  the  two  squads  were  not  en- 
gaged in  the  same  piece  of  work ) . 

89.  See  Long  i;.  Chicago,  etc.,  R.  Co.,  94 
Tex.  53,  57  S.  W.  802. 

90.  Missouri,  etc.,  R.  Co.  v.  Whitaker,  11 
Tex.  Civ.  App.  668,  33  S.  W.  716. 

91.  Gulf,  etc.,  R.  Co.  v.  Warner,  89  Tex. 
475,  35  S.  W.  364. 

92.  Cloyd  V.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1904)  84  S.  W.  408;  Galveston, 
etc.,  R.  Co.  '0.  Cloyd,  (Tex.  Civ.  App.  1903) 
78  S.  W.  43. 

93.  Texas,  etc.,  R.  Co.  v.  Tatman,  10  Tex. 
Civ.  App.  434,  31  S.  W.  333. 

94.  Galveston,  etc.,  R.  Co.  v,  McAdams, 
(Tex.  Civ.  App.  1905)  84  S.  W.  1076. 

Train  crew  and  laborers  riding  on  train. 
— Galveston,  etc.,  R.  Co.  v.  Leonard,  (Tex. 
Civ.  App.  1894)  29  S.  W.  955;  Galveston, 
etc.,  R.  Co.  v.  Norris,  (Tex.  Civ.  App.  1894) 
29  S.  W.  950;  Galveston,  etc.,  R,  Co.  y. 
Waldo,  (Tex.  Civ.  App.  1894)  26  S.  W. 
1004. 

Train  crew  and  track  laborers. —  Southern 
Pac.  Co.  V.  Ryan,  (Tex.  Civ.  App.  1895) 
29  S.  W.  527. 

95.  San  Antonio,  etc.,  R.  Co.  v.  Bowles, 
(Tex.  Civ.  App.  1895)  30  S.  W.  89. 

96.  Gulf,  etc.,  R.  Co.  v.  Calvert,  11  Tex. 
Civ.  App.  297,  32  S.  W.  246. 

97.  Texas,  etc.,  R.  Co.  v.  Leighty,  (Tex. 
Civ.  App.  1895)  32  S.  W.  799. 

98.  San  Antonio,  etc.,  R.  Co.  v.  Keller, 
11  Tex.  Civ.  App.  569,  32  S.  W.  847. 

99.  Galveston,  etc,  R.  Co.  v.  Worthy, 
(Tex.  Civ.  App.  1894)  27  S.  W.  426  [reversed 
on  other  grounds  in  87  Tex.  459,  29  S.  W. 
376,  (Civ.  App.  1895)  32  S.  W.  557]. 

1.  Masterson  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1897)  42  S.  W.  1001. 

2.  San  Antonio,  etc.,  R.  Co.  i;,  Harding, 
11  Tex.  Civ.  App.  497,  33  S.  W.  373. 

3.  International,  etc.,  R.  Co.  v.  Sipole, 
(Tex.  Civ.  App.  1895)  29  S.  W.  686. 
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ill  the  yards.^  An  engineer  is  not  necessarily  a  fellow  servant  of  the  train 
despatclier  and  telegraph  operators.^ 

H.  Actions^ — 1.  In  General —  a.  Nature  and  Form  of  Remedy.^  A  serv- 
ant's common-law  right  of  action  against  his  master  for  negligence  is  not  abol- 
ished by  the  enactment  of  an  Employers'  LiabiUty  Act,^  and  both  at  common  law 
and  under  such  acts  the  servant's  remedy  is  properly  by  an  action  ex  delicto,^ 
although  the  duty  owed  by  the  master  was  imposed  by  the  contract  of  service,  as 
well  as  by  law,  by  reason  of  their  relation.^  Plaintiff  may,  however,  be  required 
to  elect,  at  the  time  of  trial,^  between  a  statutory  and  a  common-law  count,^  and 
a  cause  of  action  under  one  provision  of  a  statute  cannot  also  be  set  out  as  a 
separate  cause  under  another  and  distinct  provision.^  A  statutory  right  of  action 
is  not  taken  away  or  in  any  way  affected  by  a  provision  imposing  a  penalty  for 
the  violation  of  the  statute.® 

b.  Grounds  and  Conditions  Precedent  —  (i)  Grounds.  In  an  action  by  an 
employee  to  recover  for  injuries  caused  by  the  negligence  of  a  fellow  servant  in 
performing  some  act  in  defendant's  service,  plaintiff  must  show  either  that  he 
was  free  from  fault  himself,  or  that  there  was  negligence  on  the  part  of  his 
fellow  servant.^^ 

(ii)  Conditions  Precedent —  (a)  Return  of  Money  Received  After  Injury. 
Unless  accepted  in  compromise  of  his  claim,  a  servant  is  not  bound  as  a  condition 
precedent  to  his  right  of  action,  to  return  money  received  for  wages  and  medical 
attention  after  the  accident.^^ 

(b)  Notice  of  Injury  — (1)  InTecessity.   In  some  jurisdictions  the  Employers' 


4.  Missouri,  etc.,  R.  Co.  v.  Whitlock,  16 
Tex.  Civ.  App.  176,  41  S.  W.  407. 

5.  Hogan  v.  Missouri,  etc.,  E,.  Co.,  88  Tex. 
679,  32  S.  W.  1035. 

1.  Conclusiveness  of  judgment  against  re- 
ceiver see  Receivers. 

Repayment  of  fraudulent  consideration  for 
fraudulent  release  as  condition  precedent  to 
action  for  injuries  see  Release. 

Right  of  infants  to  sue  for  injuries  see  In- 
fants. 

2.  Action  by  parent  for  injuries  to  child 

see  Parent  and  Child. 

Nature  and  form  of  action  for  wrongful 
death  see  Death,  13  Cyc.  310  et  seq. 

3.  Statutory  remedy  cumulative. — Clark  e. 
Merchants',  etc.,  Transp.  Co.,  151  Mass.  352, 
24  N".  E.  49;  Ryalls  v.  Mechanics'  Mills,  150 
Mass.  190,  22  N.  E.  766,  5  L.  R.  A.  667; 
Monigan  v.  Erie  R.  Co.,  99  N.  Y.  App.  Div. 
603,  91  N.  Y.  Suppl.  657.  See  also  The  Clat- 
sop Chief,  8  Fed.  767,  7  Sawy.  279,  holding 
that  the  statutory  remedy  given  by  U.  S. 
Rev.  St.  (1878)  §  4493  [U.  S.  Comp.  St. 
(1901)  p.  3058],  does  not  exclude  the  right 
to  any  other  remedy  which  may  be  given  by 
the  general  admiralty  law. 

The  allegations  in  support  of  either  remedy 
are  the  same,  except  as  to  service  of  notice 
under  the  statute.  Monigan  v.  Erie  R.  Co., 
99  N.  Y.  App.  Div.  603,  91  N.  Y.  Suppl.  657. 

Where  an  act  creates  no  new  liability  for 
a  failure  to  perform  a  common-law  duty,  an 
action  for  such  failure  is  based  on  the  com- 
mon law.  Ward  V.  Manhattan  R.  Co.,  95 
N.  Y.  App.  Div.  437,  88  N.  Y.  Suppl.  758. 

Where  an  act  is  unconstitutional,  an  ac- 
tion for  injuries  to  a  servant,  in  so  far  as  it 
seeks  to  recover  thereunder,  is  not  maintain- 
able.   Yazoo,  etc.,  R.  Co.  v.  Schraag,  84  Miss. 


125,  36  So.  193,  construing  Law  (1898),  p.  84, 
c.  66,  amendatory  of  Laws  (1896),  p.  97, 
c.  87. 

4.  Action  ex  delicto. —  Obanhein  v.  Ar- 
buckle,  80  N.  Y.  App.  Div.  465,  81  N.  Y. 
Suppl.  133,  holding  that  where  a  servant, 
knowing  that  his  tools  are  defective,  is  in- 
duced to  continue  work  by  the  master's  prom- 
ise to  supply  proper  tools  shortly,  and  mean- 
while to  indemnify  the  servant  for  any  in- 
jury, and  the  servant  sustains  injuries  from 
the  defective  tools,  an  action  for  damages 
must  be  in  tort,  for  the  negligence,  and  not 
on  the  promise.  But  see  Williams  v.  South- 
ern R.  Co.,  128  N.  C.  286,  38  S.  E.  893. 

5.  See  Kansas  City,  etc.,  R.  Co.  v.  Becker, 
67  Ark.  1,  53  S.  W.  406,  77  Am.  St.  Rep.  78, 
46  L.  R.  A.  814,  holding  that,  on  the  breach 
of  a  duty  imposed  on  the  master  both  by  law 
and  by  the  contract  of  service,  the  servant 
may  treat  the  wrong  suffered  as  a  tort,  and 
bring  an  action  ex  delicto. 

6.  Monigan  v.  Erie  R.  Co.,  99  K  Y.  App. 
Div.  603,  91  N.  Y.  Suppl.  657. 

7.  See  May  v.  Whittier  Mach.  Co.,  154 
Mass.  29,  27  N.  E.  768. 

8.  Bridges  v.  Tennessee  Coal,  etc.,  Co.,  109 
Ala.  287,  19  So.  495. 

9.  D.  H.  Davis  Coal  Co.  v.  Polland,  158 
Ind.  607,  62  N.  E.  492,  92  Am.  St.  Rep. 
319. 

10.  Florida  Cent.,  etc.,  R.  Co.  v.  Mooney, 
40  Fla.  17,  24  So.  148,  construing  Acts 
(1891),  c.  4071. 

11.  Continental  Tobacco  Co.  v.  Knoop,  71 
S.  W.  3,  24  Ky.  L.  Rep.  1268. 

Repayment  of  consideration  for  fraudulent 
release  see  Release. 

12.  Pleading  notice  of  injury  see  infra, 
IV,  H,  2,  a,  (iv)",  (B). 
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Liability  Acts  require  a  notice  of  injury  to  be  given  within  a  prescribed  time 
thereafter  as  a  condition  precedent  to  a  right  of  action  under  the  statute.^^  Such 
requirements  apply  only  to  those  cases  which  lie  outside  the  common  law  and 
within  the  statute,  or  to  a  case  in  which  a  servant,  although  he  has  a  remedy  at 
common  law,  relies  on  the  statute  alone;  and  even  where  the  action  is  brought 
under  a  statute,  the  faihire  to  give  notice  may  be  excused  under  certain  circum- 
stances, as  where  there  is  reasonable  excuse  for  the  want  of  it,  and  no  prejudice 
has  resulted  to  the  niaster.^^ 

(2)  Sufficiency.  While  it  has  been  decided  that  a  notice  of  injury  need  not 
be  expressed  in  strictly  technical  language,^^  it  should  nevertheless  clearly  state,  in 


13.  CoZoratZo.— Sess.  Laws  (1893),  p.  129, 
c.  77,  requires  as  a  condition  to  recover  the 
service  of  notice  of  injury  on  the  employer 
within  sixty  days  after  the  occurrence 
(Lange  v.  Union  Pac.  R.  Co.,  126  Fed.  338, 
62  C.  C.  A.  48,  holding  that  the  conditions, 
limitations,  and  procedure  provided  by  the 
act  of  1893  were  not  impliedly  repealed  by 
Sess.  Laws  (1901),  p.  161,  c.  67)  ;  but  such 
a  notice  is  not  a  prerequisite  to  an  action 
brought  under  the  act  of  1877,  authorizing 
certain  relatives  of  a  deceased  employee  to  re- 
cover for  his  death  (Colorado  Milling,  etc., 
Co.  V.  Mitchell,  26  Colo.  284,  58  Pac.  28  [af- 
firming  12  Colo.  App.  277,  55  Pac.  736] ) . 

Massachusetts. —  Healev  r.  Geo.  F.  Blake 
Mfg.  Co.,  180  Mass.  270,^62  N.  E.  270;  Vegi- 
nan  v.  Morse,  160  Mass.  143,  35  N.  E.  451,  in 
which  the  writ  was  made  out  before  the  no- 
tice was  served. 

New  York. —  Grasso  v.  Holbrook,  etc.,  Con- 
tracting Co.,  102  N.  Y.  App.  Div.  49,  92  N.  Y. 
Suppl.  101;  Johnson  v.  Poach,  83  N.  Y.  App. 
Div.  351,  82  N.  Y.  Suppl.  203;  Stahl  v. 
Schoonmaker,  84  N.  Y.  Suppl.  239.  But  if 
the  complainant  in  an  action  for  the  death  of 
an  employee  states  a  cause  of  action  for 
wrongful  death  under  Code  Civ.  Proc.  §  1902, 
it  is  immaterial  whether  or  not  the  notice  to 
the  employer  of  the  time,  place,  and  cause  of 
the  injury,  under  Laws  (1902),  p.  1748, 
c.  600,  §  2,  was  given,  although  such  notice 
is  alleged.  Holm  v.  Empire  Hardware  Co., 
102  N.  Y.  App.  Div.  505,  92  N.  Y.  Suppl. 
914. 

England. —  Keen  v.  Millwall  Dock  Co.,  8 
Q.  B.  D.  482,  46  J.  P.  435,  51  L.  J.  Q.  B.  277, 
46  L.  T.  Rep.  N.  S.  472,  30  Wkly.  Rep.  503 ; 
Moyle  V.  Jenkins,  8  Q.  B.  D.  116,  51  L.  J. 
Q.  B.  112,  46  L.  T.  Rep.  N.  S.  472,  30  Wkly. 
Rep.  324. 

Canada. —  Lever  v.  McArthur,  9  Brit.  Col. 
417;  Mason  v.  Bertram,  18  Gnt.  1;  Cox  v. 
Hamilton  Sewer  Pipe  Co.,  14  Ont.  300. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  806. 

Not  required  under  N.  Y.  Laws  (1897), 
p.  467,  c.  415,  §  18.— Williams  v.  Roblin,  94 
N.  Y.  App.  Div.  177,  87  N.  Y.  Suppl.  1006. 

14.  Ryalls  v.  Mechanics'  Mills,  150  Mass. 
190,  22  N.  E.  766,  5  L.  R.  A.  667;  Schermer- 
horn  V.  Glens  Falls  Portland  Cement  Co.,  94 
N.  Y.  App.  Div.  600,  88  N.  Y.  Suppl.  407; 
Rosin  V.  Lidgerwood  Mfg.  Co.,  89  N.  Y.  App 
Div.  245,  86  N.  Y.  Suppl.  49. 

15.  V7hat  constitutes  reasonable  excuse 
must  depend  upon  the  circumstances  of  each 


particular  case.  Rex  v.  Ponsford,  3  Ont.  L. 
Rep.  410. 

Physical  or  mental  incapacity  as  excuse 

see  Cogan  v.  Burnham,  175  Mass.  391,  56 
N.  E.  585;  Ledwidge  v.  Hathaway,  170  Mass. 
348,  49  N.  E.  656,  construing  St.  (1888) 
c.  155. 

Lack  of  means  and  inability  to  transact 
business. —  Where  it  was  shown  that  plaintiff 
was  without  means  and  for  some  weeks  after 
the  accident  was  unable  to  transact  any  busi- 
ness and  that  defendant's  business  manager 
and  representative  saw  the  accident  and  ar- 
ranged for  plaintiff's  admission  into  the  hos- 
pital, where  a  few  days  later  he  discussed 
with  him  the  cause  of  the  accident,  it  was 
held  that  the  circumstances  excused  the  want 
of  notice  of  injury.  Lever  v.  McArthur,  9 
Brit.  Col.  417. 

The  knowledge  of  defendant  of  the  injury 
and  the  cause  of  it  at  the  time  it  occurs  is, 
in  case  of  death,  a  reasonable  excuse  for  the 
want  of  notice  of  injury,  where  there  is  no 
evidence  that  defendant  was  in  any  way  prej- 
udiced in  his  defense  by  the  want  of  it. 
Armstrong  v.  Canada  Atlantic  R.  (Jo.,  2  Ont. 
L.  Rep.  219. 

Lack  of  knowledge  of  defect. —  Failure  to 
give  notice  of  injury  is  unavailing  as  a  de- 
fense where  the  employee  by  reason  of  the 
character  of  the  defect  in  the  machinery  had 
no  knowledge  thereof.  Murphv  P.  Marston 
Coal  Co.,  183  Mass.  365,  67  N.  E^.  342. 

The  burden  is  on  plaintiff  to  show  that  de- 
fendant has  not  been  prejudiced  by  his  failure 
to  give  notice  of  injury.  Shearer  v.  Miller, 
2  F.  (Ct.  Sess.)  114. 

16.  It  is  enough  if  it  substantially  con- 
veys to  the  mind  of  the  person  to  whom  it  is 
given  the  name  and  address  of  the  person  in- 
jured, and  the  cause  and  date  of  the  injury. 
Stone  V.  Hyde,  9  Q.  B.  D.  76,  46  J.  P.  78S, 
51  L.  J.  Q.  B.  452,  46  L.  T.  Rep.  N.  S.  421, 
SO  Wkly.  Rep.  816. 

Notice  held  sufficient  see  Brick  v.  Bos- 
worth,  162  Mass.  334,  39  N.  E.  30  (notice 
that  the  servant  was  killed  by  "  the  falling 
of  a  derrick  upon  him  on  account  of  the  same 
being  improperly  or  insecurely  fastened " )  ; 
Lynch  v.  Allyn,  160  Mass.  248,  35  N.  E.  550 
(in  which  the  notice  set  forth  the  time  and 
place  of  the  injury,  and  stated  the  cause  to 
be  "  the  falling  of  a  bank  of  earth,"  without 
referring  to  defendant's  superintendence  or 
his  conduct)  ;  Beauregard  v.  Webb  Granite, 
etc.,  Co.,  160  Mass.  201,  35  N.  E.  555;  Clark- 
son  V.  Musgrave,  9  Q.  B.  D.  386,  51  L.  J. 
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writing,^'''  all  the  particulars  required  by  the  statute  ;  be  signed  by  plaintiff  or 
his  duly  authorized  agent  and  be  served,  within  the  time  prescribed  by  law,^ 
by  plaintiff  or  his  agent,^^  upon  defendant  or  his  duly  authorized  agent.^^  Under 
the  English  and  Massachusetts  statutes,  however,  a  defect  or  inaccuracy  in  a  notice 
of  injury  which  does  not  prejudice  defendant,  and  which  is  not  for  the  purpose  of 
misleading  him,  will  not  vitiate  the  notice  while  in  Ontario  defendant,  in  order 
to  take  advantage  of  the  want  of  notice  or  of  a  defective  notice,  must  give  formal 
notice  of  his  objection  not  less  than  seven  days  before  the  hearing  of  the  action.^ 
(3)  Yariance.  Where  a  notice  of  injury  served  by  plaintiff  was  addressed 
to  defendant  and  alleged  that  on  the  date  of  plaintiff's  injurj^  he  was  in  defend- 
ant's employ  as  a  street  car  conductor,  he  could  not  claim  on  the  trial  that  the 
evidence  showed  that  he  was  employed  by  a  certain  railway  company  other  than 
defendant,  and  that  there  was  no  evidence  that  such  company  and  defendant  were 
identical.^^ 

e.  Jurisdiction  and  Venue.^^  Questions  of  jurisdiction  and  venue  in  actions  by 
servants  against  their  masters  for  personal  injuries  are  as  a  rule  controlled  by 
statute.^^ 


Q.  B.  525,  31  Wkly.  Rep.  47;  Cox  v.  Hamil- 
ton Sewer  Pipe  Co.,  14  Ont.  300  [following 
Stone  V.  Hyde,  9  Q.  B.  D.  76,  46  J.  P.  788, 
51  L.  J.  Q.  B.  452,  46  L.  T.  Rep.  N.  S.  421, 
30  Wkly.  Rep.  816]. 

17.  Moyle  v.  Jenkins,  8  Q,  B.  D.  116,  51 
L.  J.  Q.  B.  112,  46  L.  T.  Rep.  K  S.  472,  30 
Wkly.  Rep.  324. 

18.  Keen  v.  Millwall  Dock  Co.,  8  Q.  B.  D. 
482,  46  J.  P.  435,  51  L.  J.  Q.  B.  472,  30  Wkly. 
Rep.  503. 

Insufficient  notice  under  N.  Y.  Laws  (1902), 
p.  1749,  c.  600,  see  Miller  v.  Solvay  Process 
Co.,  109  N.  Y.  App.  Div.  135,  95  N.  Y.  Suppl. 
1020. 

19.  Signatures  held  sufficient  see  Green- 
stein  V.  Chick,  187  Mass.  157,  72  N.  E.  955 
("David  Benshimal,  per  H.  B.,"  David  Ben- 
shimal  being  the  person  retained  to  give  the 
notice,  and  H.  B.  being  his  stenographer  to 
whom  he  dictated  it)  ;  Steffe  v.  Old  Colony  R. 
Co.,  156  Mass.  262,  30  N.  E.  1137  ("Frank 
SteflFe,  by  Geo.  Fred  Williams,  his  attor- 
ney"); Dolan  V.  Alley,  153  Mass.  380,  26 
N.  E.  989  ("Corcoran  &  Parker,  attorneys 
for"  plaintiff). 

Notice  in  behalf  of  wrong  person  insuffi- 
cient see  Hughes  v.  Russell,  104  N.  Y.  App. 
Div.  144,  93  N.  Y.  Suppl.  307. 

Signature  not  required  under  Workmen's 
Compensation  for  Injuries  Act  see  Mason  v. 
Bertram,  18  Ont.  1. 

20.  Notice  by  administrator.— Where  the 
employee  dies  of  his  injuries  without  having 
given  notice  within  one  hundred  and  twenty 
days  of  the  accident,  a  notice  given  by  his 
administrator  more  than  sixty  days  after  his 
appointment,  although  written  within  one 
hundred  and  twenty  days  of  the  accident,  is 
insufficient,  under  N.  Y.  Laws  (1902),  p.  1748, 
c.  600.  Holm  V.  Empire  Hardware  Co.,  102 
N.  Y.  App.  Div.  505,  92  N.  Y.  Suppl.  914; 
Randall  v.  Holbrook,  etc.,  Contracting  Co.,  95 
N.  Y.  App.  Div.  336,  88  N.  Y.  Suppl.  681. 
Contra,  Hoehn  v.  Lautz,  94  N.  Y.  App.  Div. 
14,  87  N.  Y.  Suppl.  921. 

21.  Fealey  v.  Geo.  F.  Blake  Mfg.  Co.,  180 
Mass.  270,  62  N.  E.  270. 

[IV,  H,  1,  b.  (11),  (B),  (2)] 


22.  Healey  v.  Geo.  F.  Blake  Mfg.  Co.,  180 
Mass.  270,  62  N.  E.  270  (service  on  com- 
missioner of  corporations  insufficient)  ;  Hard- 
ing V.  Lyon,  etc.,  R.  Co.,  172  Mass.  415,  52 
N.  E.  535. 

Notice  to  freight  agent  or  to  defendant's 
attorney,  where  it  had  made  no  objection  to 
the  receipt  of  like  notices  for  five  years,  is  a 
sufficient  compliance  with  Mass.  St.  (1887) 
c.  270,  §  3,  requiring  notice  to  be  "  given  to 
the  employer."  De  Forge  v.  New  York,  etc., 
R.  Co.,  178  Mass.  59,  59  N.  E.  669,  86  Am.  St. 
Rep.  464. 

Notice  left  with  clerk  in  office  of  general 
superintendent  sufficient  see  Shea  v.  New 
York,  etc.,  R.  Co.,  173  Mass.  177,  53  N.  E. 
396. 

23.  Beauregard  v.  Webb  Granite,  etc.,  Co., 
160  Mass.  201,  35  N.  E.  555;  Carter  v.  Drys- 
dale,  12  Q.  B.  D.  91,  53  L.  J.  Q.  B.  557,  32 
Wkly.  Rep.  171;  Previdi  v.  Gatti,  52  J.  P. 
646,  58  L.  T.  Rep.  N.  S.  762,  36  Wkly. 
Rep.  670;  Beckett  v.  Manchester,  52  J.  P. 
346. 

24.  Wilson  v.  Owen  Sound  Portland  Ce- 
ment Co.,  27  Ont.  App.  328;  Cavanagh  v. 
Park,  23  Ont.  App.  715. 

25.  McLaughlin  v.  Interurban  St.  R.  Co., 
101  N.  Y.  App.  Div.  134,  91  N.  Y.  Suppl. 
883. 

26.  Change  of  venue  see  Venue. 

27.  Alal)ama. —  A  railroad  may  be  sued  in 
the  state  of  its  domicile  for  a  tort  committed 
in  another  state.  Helton  v.  Alabama  Mid- 
land R.  Co.,  97  Ala.  275,  12  So.  276. 

Arkansas. —  A  resident  of  Arkansas  may 
sue  in  any  county  in  Arkansas  through  which 
a  railroad  passes  for  personal  injuries  re- 
ceived in  another  state.  St.  Louis,  etc.,  R. 
Co.  V.  Brown,  67  Ark.  295,  54  S.  W.  865. 

Georgia. —  An  action  is  maintainable  in  the 
county  where  the  employee  was  injured 
(Christian  v.  Columbus,  etc.,  R.  Co.,  79  Ga. 
460,  -7  S.  E.  216;  Georgia  R.,  etc.,  Co.  v. 
Oaks,  52  Ga.  410;  Thomas  v.  Georgia  R.,  etc., 
Co.,  38  Ga.  222),  and  a  railroad  company 
operating  in  the  state  may  be  sued  there  for 
an  injury  received  in  another  state  (Watson 
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d.  Parties  —  (i)  In  General.  Where  it  appears  from  the  evidence  that  a 
lessee  is  but  an  agent  of  tlie  owner,  a  recovery  for  an  injury  to  a  servant  employed 
in  or  about  the  property  may  be  had  of  the  owner.2»  An  unincorporated  associa- 
tion can  be  sued  by  a  servant  to  recover  for  personal  injuries  only  in  the  names 
of  its  members.^^ 

(ii)  JoiNDER.^^  In  an  action  by  a  servant  to  recover  for  personal  injuries  it  is 
permissible  to  join  with  tlie  master  as  parties  defendant  the  servants  through 
whose  negligence  the  injury  was  received  and  in  Iowa  a  railroad  company 
which  has  purchased  the  road  of  another  company,  and  which  has  assumed  the 
payment  of  all  claims  against  the  vendor  company,  is  properly  joined  as  a 
co-defendant  with  the  vendor  in  an  action  for  personal  injuries  sustained  by  a 
servant  while  in  the  employ  of  the  latter.^^ 

(ill)  Misjoinder.  In  an  action  by  a  servant,  who  was  in  the  employment  of 
two  railroad  companies  at  a  point  where  they  used  a  common  track,  and  who  was 
injured  while  performing  a  duty  for  one  of  the  companies  only,  disconnected 
from  any  service  performed  for  the  other,  the  latter  is  not  a  proper  party 
defendant.^^  The  presence  of  a  superfluous  defendant  will  not,  however,  prevent 
a  servant  from  obtaining  such  relief  as  he  is  entitled  to  against  the  proper 
defendant.^'' 

e.  Defenses.  It  is  no  defense  to  an  action  b}^  a  servant  to  recover  for  per- 
sonal injuries  that  the  legal  title  to  the  staging  which  he  was  ordered  to  use  was 
not  in  the  master,^^  or  that  it  had  been  previously  used  without  accident;*^  and 
where  a  servant  was  injured  while  attempting  to  save  the  life  of  another,  it  is  no 
defense  that  the  negligence  of  the  person  whose  rescue  was  attempted  contributed 


V.  Richmond,  etc.,  R.  Co.,  91  Ga.  222,  18  S.  E. 
306;  Alabama  Great  Southern  R.  Co.  v.  Ful- 
ghum,  87  Ga.  263,  13  S.  E.  649). 

North  Carolina. —  Where  a  servant  of  a 
railroad  company  operating  in  the  state  is 
injured  in  another  state  by  the  negligence  of 
a  fellow  servant,  an  action  for  such  injuries 
is  in  contract,  not  in  tort,  and,  in  the  ab- 
sence of  any  showing  as  to  where  the  contract 
was  made,  the  North  Carolina  court  has  ju- 
risdiction, applying,  however,  the  fellow  serv- 
ant act  of  the  other  state.  Williams  v.  South- 
ern R.  Co.,  128  N.  C.  286,  38  S.  E.  893. 

Texas. —  An  action  for  an  injury  resulting 
from  negligence  merely,  and  which  does  not 
amount  to  a  "  trespass  "  under  Rev,  St.  art. 
1198,  par.  8,  should  be  brought  in  the  county 
where  the  master  resides,  and  not  in  the 
county  where  the  injury  happened  (Connor  v. 
Saunders,  81  Tex.  633,  17  S.  W.  236  [re- 
versing 9  Tex.  Civ.  App.  56,  29  S.  W.  1140]; 
Ricker  v.  Shoemaker,  81  Tex.  22,  16  S.  W. 
645)  ;  but  an  action  against  a  railroad  may 
be  brought  either  in  the  county  in  which  the 
injury  occurred,  or  in  the  county  in  which 
plaintiff  resided  at  the  time  of  the  injury 
(Gulf,  etc.,  R.  Co.  V.  Rogers,  (Civ.  App. 
1903)  82  S.  W.  822),  and  in  determining  the 
venue,  the  place  where  an  employer  of  a 
railroad  establishes  his  headquarters,  boards, 
and  sleeps,  is  his  residence  (Gulf,  etc.,  R. 
Co.  v.  Rogers,  supra.  Compare  Galveston, 
etc.,  R.  Co.  V.  Cloyd,  (Civ.  App.  1903)  78 
S.  W.  43 ) ,  where  the  laws  of  another  jurisdic- 
tion governing  liability  for  negligence,  and 
the  procedure  for  their  enforcement  differ 
from  those  of  Texas,  the  courts  of  Texas  will 
refuse  to  take  jurisdiction  of  an  action 
against  a  railroad  by  a  servant  who  entered 


its  service  in  such  other  jurisdiction,  and 
was  injured  there  (Mexican  Nat.  R.  Co.  v. 
Jackson,  89  Tex.  107,  33  S.  W.  857,  59  Am. 
St.  Rep.  28,  31  L.  R.  A.  276  [reversing  (Civ. 
App.  1895)  32  S.  W.  230]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  807. 

But  see  Mexican  Cent.  R.  Co.  v.  Jones,  107 
Fed.  64,  48  C.  C.  A.  227. 

28.  Consolidated  Coal  Co.  v.  Seniger,  179 
111.  370,  53  N.  E.  733  [affirming  79  111.  App. 
456]. 

29.  Standard  Light,  etc.,  Co.  v.  Muncey,  33 
Tex.  Civ.  App.  416,  76  S.  W.  931,  in  which 
certain  bondholders  of  an  electric  corpora- 
tion, which  was  in  the  hands  of  a  receiver, 
were  engaged  in  reconstructing  a  portion  of 
the  company's  lines  under  the  receiver's  per- 
mission, and  it  was  held  that  the  fact  that, 
when  sued  as  the  "  Bondholders  of  the  Dallas 
Electric  Company,"  they  appeared  and  an- 
swered under  the  same  name,  did  not  justify 
a  judgment  against  them  under  such  appella- 
tion. 

30.  Joinder  of  parties  see  Parties. 

31.  Morrison  v.  Northern  Pac.  R.  Co.,  34 
Wash.  70,  74  Pac.  1064;  McHugh  v.  Northern 
Pac.  R.  Co.,  32  Wash.  30,  72  Pac.  450;  Howe 
V.  Northern  Pac.  R.  Co.,  30  Wash.  569,  70 
Pac.  1100,  60  L.  R.  A.  949. 

32.  Knott  V.  Dubuque,  etc.,  R.  Co.,  84  Iowa 
462,  51  N.  W.  57. 

33.  Vary  v.  Burlington,  etc.,  R.  Co.,  42 
Iowa  246. 

34.  Acme  Bedford  Stone  Co.  v.  McPhet- 
ridere,  35  Ind.  App.  79,  73  N.  E.  838. 

35.  Ehlen  v.  O'Donnell,  102  111.  App.  141. 

36.  Rapson  v.  Leighton,  187  Mass.  432,  73 
N.  E.  540. 

[IV,  H,  1,  e] 
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to  the  peril,  nor  that  plaintiff  was  an  employee  of  defendant.^^  On  the  other 
hand  a  servant  cannot  recover  damages  for  an  injury  caused  by  his  violation  of  a 
penal  statute,  although  the  master  may  have  directed  such  violation  or  sanctioned 
the  continuance  of  a  custom  contrary  to  law.^^  Where  the  defense  of  assumption 
of  risk  is  maintained,  questions  of  contributory  negligence  do  not  arise,  because, 
if  plaintiff  assumed  the  risk,  he  cannot  recover,  although  he  exercised  the  highest 
degree  of  care.^^ 

f.  Conflict  of  Laws.  When  an  action  against  a  railroad  company  to  recover 
damages  for  personal  injuries  to  a  servant  while  in  its  employ  is  tried  in  a  different 
state  from  that  in  which  the  contract  of  employment  was  made,  and  in  which  the 
injury  was  received,  the  right  of  recovery  and  the  rule  as  to  what  conduct  on  his 
part  shall  or  shall  not  constitute  a  defense  to  the  action  are  governed  by  the  lex 
looi,  so  that  a  constitutional  provision  of  the  lex  loci,  providing  that  knowledge 
of  a  defect  by  the  servant  shall  not  be  a  defense,  is  properly  charged,  where 
applicable.^^ 

2.  Pleading  —  a.  Declaration,  Petition,  or  Complaint '^^  —  (i)  General. 
The  declaration,  petition,  or  complaint  in  an  action  by  a  servant  against  his  master 
to  recover  for  personal  injuries  is  governed  by  the  general  rules  of  law  respecting 
pleading.^^  While  no  express  form  of  words  is  necessary  the  declaration  or  com- 
plaint must  set  out  with  certainty  and  definiteness  all  facts  necessary  to  constitute 
a  cause  of  action,^*  and,  in  particular,  it  must  show  the  existence  of  the  relation 


37.  Pittsburg,  etc.,  R.  Co.  v.  Lynch,  69 
Ohio  St.  123,  68  N.  E.  703,  100  Am.  St.  Kep. 
658,  63  L.  R.  A.  504. 

38.  Little  V.  Southern  R.  Co.,  120  Ga.  347, 
47  S.  E.  953,  102  Am.  St.  Rep.  104,  66 
L.  R.  A.  509. 

39.  The  defenses  of  assumption  of  risk  and 
contributory  negligence  are  inconsistent  with 
each  other,  do  not  rest  upon  the  same  prin- 
ciples, and  the  existence  of  one  necessarily 
excludes  the  existence  of  the  other.  Ball  v. 
Gussenhoven,  29  Mont.  321,  74  Pac.  871. 

40.  South  Carolina,  etc.,  R.  Co.  i\  Thur- 
man,  106  Ga.  804,  32  S.  E.  863. 

41.  Action  by  parent  for  injuries  to  child 
see  Parent  and  Child. 

Aider  by  verdict  of  judgment  see  Pleading. 

Amendment  see  Pleading. 

Conformity  of  instructions  to  pleadings 
see  infra,  IV,  H,  7,  a,  (iv). 

Election  between  counts  see  Pleading. 

General  or  special  demurrer  see  Pleading. 

Joinder  of  causes  of  action  see  Pleading. 

Omission  to  make  definite  and  certain  see 
Pleading. 

Replication  in  pleading  see  Pleading. 

Waiver  of  objection  see  Pleading. 

42.  Aider  by  verdict  see  Pleading. 
Conformity  of  instructions  to  pleadings  see 

infra,  IV,  H,  7,  a,  (iv). 

Issues,  proof,  and  variance  see  infra,  IV,  H, 
2,  d. 

Plea  or  answer  see  infra,  IV,  H,  2,  b. 
Replication  or  reply  see  infra,  IV,  H,  2,  c. 

43.  See  Pleading. 

Joinder. —  Where  both  are  based  on  the 
same  state  of  facts  a  count  for  negligence  is 
properly  joined  with  a  count  for  the  viola- 
tion of  a  duty  imposed  by  statute.  Marquette 
Third  Vein  Coal  Co.  v.  Dielie,  208  111.  116, 
70  N.  E.  17. 

Complaint  defective  for  want  of  certainty 
see  Peterson  v.  New  Pittsburg  Coal,  etc.,  Co., 

[IV,  H,  1,  el 


149,  Ind.  260,  49  N.  E.  8,  63  Am.  St.  Rep. 
289. 

Count  held  bad  for  duplicity  see  Laporte  v. 
Cook,  20  R.  I.  261,  38  Atl.  700.  Compare 
Louisville,  etc.,  R.  Co.  v.  Mothershed,  97  Ala. 
261,  12  So.  714. 

Departure. —  Where,  in  the  first  count  of  a 
petition  for  wrongful  death,  occasioned  by 
the  negligent  operation  of  defendant's  train, 
it  was  alleged  that  deceased  was  in  defend- 
ant's employ  as  assistant  road-master ;  in  the 
second  that  he  was  in  the  employ  of  a  com- 
pany which  was  reconstructing  defendant's 
tracks;  and  in  the  third  that  he  was  a  pas- 
senger on  one  of  defendant's  trains,  it  was 
held  that  the  second  and  third  counts  did  not 
constitute  a  departure  from  the  first.  Ri- 
nard  v.  Omaha,  etc.,  R.  Co.,  164  Mo.  270,  64 
S.  W.  124. 

Surplusage  not  fatal  see  Perry  v.  Marsh, 
25  Ala.  659;  Kinnare  v.  Chicago,  70  111.  App. 
106;  Louisville,  etc.,  R.  Co.  v.  Reagan,  96 
Tenn.  128,  33  S.  W.  1050;  El  Paso,  etc.,  R. 
Co.  V.  Kelly,  (Tex.  Civ.  App.  1904)  83  S.  W. 
855. 

44.  Alahama. —  Alabama  Great  Southern 
R.  Co.  V.  W^illiams,  140  Ala.  230,  37  So.  255. 

Connecticut. —  Anderson  v.  U.  S.  Rubber 
Co.,  78  Conn.  48,  60  Atl.  1057. 

Georgia. —  Ballew  v.  Broach,  121  Ga.  421, 
49  S.  E.  297. 

Illinois. —  Klawiter  v.  Jones,  219  111.  626, 
76  N.  E.  673  [affirming  110  111.  App.  31]; 
Mackey  v.  Northern  Mill  Co.,  210  111.  115,  71 
N.  E.  448  [affirming  99  111.  App.  57]. 

Indiana. —  Peterson  v.  New  Pittsburg  Coal, 
etc.,  Co.,  149  Ind.  260,  49  N.  E.  8,  63  Am.  St. 
Rep.  289;  Chicago,  etc.,  R.  Co.  v.  Wicker,  34 
Ind.  App.  215,  72  N.  E.  614,  (App.  1904)  71 
N.  E.  223;  Cleveland,  etc.,  R.  Co.  v.  Lindsay, 
33  Ind.  App.  404,  70  N.  E.  283,  998;  Stand- 
ard Cement  Co.  v.  Minor,  27  Ind.  App.  479, 
61  N.  E.  684. 
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of  master  and  servant  at  the  time  of  the  injurj,^^  tlie  nature  and  cirenmstances  of 
the  injury  complained  of,^^  the  right  of  the  servant  to  be  where  lie  was  when 
iniured/^  and  that  he  was  in  the  performance  of  the  duties  of  his  service,^'  and 
the  performance  of  any  condition  precedent  to  the  right  of  action.^^    If  not 


Pennsylvania. —  Costello  v.  Bailey,  12  Pa. 
Co.  Ct.  422. 

Rhode  Island. —  Durell  v.  Hartwell,  26  R.  I. 
125,  58  Atl.  448. 

United  States. —  Kasadarian  v.  James  Hill 
Mfg.  Co.,  130  Fed.  62. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  809. 

For  instances  of  sufficiently  pleaded  facts 
see  Pierson  Lumber  Co.  v.  Hart,  144  Ala.  239, 
39  So.  566;  Southern  R.  Co.  v.  Guyton,  122 
Ala.  231,  25  So.  34;  Greeley  v.  Foster,  32 
Colo.  292,  75  Pac.  351  [affirming  15  Colo. 
App.  176,  61  Pac.  482]  ;  Consolidated  Stone 
Co.  V.  Summit,  152  Ind.  297,  53  N.  E.  235; 
Southern  R.  Co.  v.  Sittasen,  (Ind.  App.  1905) 
74  N.  E.  898 ;  Baltimore,  etc.,  R.  Co.  v.  Cava- 
naugh,  35  Ind.  App.  32,  71  N.  E.  239;  East 
Chicago  Foundry  Co.  v.  Ankeny,  19  Ind.  App. 
150,  47  N.  E.  936,  49  N.  E.  186;  Hearn  v. 
Quillen,  94  Md.  39,  50  Atl.  402;  Hix  v.  Bel- 
ton  Mills,  69  S.  C.  273,  48  S.  E.  96;  Farley 
V.  Charleston  Basket,  etc.,  Co.,  51  S.  C.  222, 
28  S.  E.  193,  401;  Texas,  etc.,  R.  Co.  v.  Lee, 
32  Tex.  Civ.  App.  23,  74  S.  W.  345 ;  Anderson 
V.  Hayes,  101  Wis.  538,  77  N.  W.  891,  70  Am. 
St.  Rep.  930 ;  Burch  v.  Southern  Pac.  Co.,  140 
Fed.  270;  Rabe  v.  Consolidated  Ice  Co.,  91 
Fed.  457. 

45.  Alabama. —  Walton  v.  Lindsay  Lum- 
ber Co.,  (1905)  39  So.  670;  Logan  v.  Central 
Iron,  etc.,  Co.,  139  Ala.  548,  36  So.  729,  in 
which  the  relation  was  only  shown  infer- 
entially.  Compare  Kansas  City,  etc.,  R.  Co. 
V.  Burton,  97  Ala.  240,  12  So."^  88,  in  which 
the  relation  was  held  to  be  sufficiently  shown. 

Illinois. —  See  Sargent  Co.  v.  Baublis,  215 
111.  428,  74  N.  E.  455,  in  which  allegations 
that  defendant  was  engaged  in  operating  a 
foundry,  that  plaintiff  was  employed  in  this 
business  as  a  laborer,  and  was  directed  by 
defendant  to  use  a  certain  grindstone,  while 
using  which  he  was  injured,  were  held  suffi- 
cient, after  verdict,  as  an  allegation  of  the 
existence  of  the  relation. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Light- 
heiser,  163  Ind.  247,  71  N.  E.  218,  660;  Wa- 
bash R.  Co.  V.  Erb,  (App.  1905)  73  N.  E. 
939.  Compare  Hay  v.  Bash,  (App.  1906)  76 
K  E.  644;  Jarvis  v.  Hitch,  (App.  1902)  65 
N.  E.  608. 

Maine. —  Boardman  v.  Creighton,  93  Me.  17, 
44  Atl.  121. 

Neiv  Jersey. —  Wendell  v.  Pennsylvania  R. 
Co.,  57  N.  J.  L.  467,  31  Atl.  720,  in  which 
the  allegations  of  the  complaint  showed  that 
plaintiff  was  a  mere  volunteer. 

Neio  York. —  See  McMillan  v.  Saratoga,  etc., 
R.  Co.,  20  Barb.  449,  holding  that  the  com- 
plaint set  forth  facts  sufficient  to  show  the 
relation. 

RJiode  Island. — Whalan  v.  Whipple,  (1887) 
13  Atl.  107,  holding  that  a  declaration  is  bad 
on  general  demurrer  which  alleges  that  plain- 


tiff was  employed  by  defendant's  agent  and 
servants,  instead  of  alleging  that  he  was  em- 
ployed by  defendant.  Compare  Di  Marcho  v. 
Builders'  Iron  Foundry,  18  R.  I.  514,  27  Atl. 
328,  28  Atl.  661,  in  which  the  relation  was 
sufficiently  shown. 

Texas. —  See  Bonner  r.  Bryant,  79  Tex.  540, 
15  S.  W.  491,  23  Am.  St.  Rep.  361,  in  which 
the  rule  was  recognized  that  one  who  was 
injured  while  assisting  in  moving  cars  as  a 
volunteer  cannot  recover,  but  the  petition  in 
the  case  was  held  good,  in  the  absence  of  a 
special  exception.  Compare  Dallas  Electric 
Co.  V.  Mitchell,  33  Tex.  Civ.  App.  424,  76 
S.  W.  935. 

United  States.— The  Conde  Wifredo,  77 
Fed.  324,  23  C.  C.  A.  187. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  813,  814. 

But  see  Jones  v.  Old  Dominion  Cotton 
Mills,  82  Va.  140,  3  Am.  St.  Rep.  92,  hold- 
ing that  it  is  not  necessary  that  the  declara- 
tion state  whether  plaintiff  was  an  employee 
or  a  mere  trespasser.  And  see  Reardon  v. 
Missouri  Pac.  R.  Co.,  114  Mo.  384,  21  S.  W. 
731. 

As  to  volunteers  see  Mefford  v.  Louisville, 
etc.,  R.  Co.,  20  S.  W.  263,  14  Ky.  L.  Rep. 
327;  Hart  v.  West  Side  R.  Co.,  86  Wis.  483, 
57  N.  W.  91. 

46.  Savannah,  etc.,  R.  Co.  r.  Chancy,  101 
Ga.  420,  28  S.  E.  1001 ;  Anderson  v.  Haig,  12 
Pa.  Co.  Ct.  450;  Niden  v.  Wolfenden,  12  Pa. 
Co.  Ct.  398;  Texas,  etc.,  R.  Co.  v.  McCoy,  3 
Tex.  Civ.  App.  276,  22  S.  W.  926. 

Allegations  held  sufficient  see  Gibson  v. 
Canadian  Pac.  Nav.  Co.,  1  Alaska  407 ;  Au- 
gusta  V.  Owens,  111  Ga.  464,  36  S.  E.  830; 
Woodson  V.  Johnston,  109  Ga.  454,  34  S.  E. 
587;  Diamond  Block  Coal  Co.  v.  Cuthbertson, 
(Ind.  1905)  73  N.  E.  818  [affirming  (App. 
1903)  67  N.  E.  558,  (App.  1905)  73  N.  E. 
132]  ;  Haggerty  v.  Lake  Shore,  etc.,  R.  Co., 
4  Ohio  Dec.  (Reprint)  218,  1  Clev.  L.  Rep. 
124;  Lee  v.  Reliance  Mills  Co.,  21  R.  L  322, 
43  Atl.  536;  Texas  Cent.  R.  Co.  v.  Powell, 
(Tex.  Civ.  App.  1905)  86  S.  W.  21;  Gal- 
veston, etc.,  R.  Co.  V.  Hitzfelder,  24  Tex. 
Civ.  App.  318,  66  S.  W.  707;  Baltimore,  etc., 
R.  Co.  V.  Doty,  133  Fed.  866. 

47.  Savannah,  etc.,  R.  Co.  v.  Chaney,  101 
Ga.  420,  28  S.  E.  1001. 

48.  See  Romona  Oolitic  Stone  Co.  v.  John- 
son, 6  Ind.  App.  550,  33  N.  E.  1000. 

49.  Where  notice  of  injury  is  required  to 
be  given  as  a  prerequisite  to  a  recovery,  the 
giving  of  the  notice  must  be  alleged  in  the 
declaration  or  complaint.  Johnson  v.  Roach, 
83  N.  Y.  App.  Div.  351,  82  IS.  Y.  Suppl.  203: 
Gmaehle  v.  Rosenberg,  80  N.  Y.  App.  Div. 
541,  80  N.  Y.  Suppl.  705,  83  N.  Y.  App.  Div. 
339,  84  N.  Y.  Suppl.  1127;  Crosby  v.  Lehigh 
Valley  R.  Co.,  128  Fed.  193,  although  the  time 
of  giving  it  need  not  be  averred.    Steffe  v. 

[IV,  H.  2,  a,  (i)] 
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fatally  defective,  it  may  be  amended  in  the  discretion  of  the  court,  as  in  other 
cases.^^ 

(ii)  Allegations  of  Neoligence^^  —  (a)  In  General.  The  declaration, 
petition,  or  complaint  against  a  master  for  personal  injuries  to  a  servant  must 
contain  an  averment  of  negligence  on  the  part  of  defendant,  or  someone  for  whom 
he  is  responsible.^'^  But,  while  it  is  not  sufficient  to  charge  negligence  in  general 
terms  as  a  conclusion  of  law,  and  while  it  must  be  shown  in  wliat  the  negligence 
complained  of  consisted,^^  the  particular  acts  or  omissions  which  constitute  and 


Old  Colony  R.  Co.,  156  Mass.  262,  30  N.  E. 
1137. 

"Where  a  complaint  alleges  two  causes  of 
action,  the  first  conforming  in  all  respects  to 
the  Employers'  Liability  Act,  and  the  second, 
which  attempts  to  plead  an  action  for  ordi- 
nary negligence  vesting  in  the  servant's  ad- 
ministrator, alleges  that  plaintiff's  intestate 
was  in  the  employ  of  defendant  when  the  in- 
juries complained  of  were  sustained  and  facts 
bringing  the  cause  of  action  within  the  scope 
of  the  Employers'  Liability  Act,  but  failed 
to  allege  the  service  of  notice,  it  is  insuffi- 
cient. Crosby  v.  Lehigh  Valley  R.  Co.,  128 
Fed.  193,  construing  N.  Y.  Emplovers'  Lia- 
bility Act  (1902),  and  N.  Y.  Code  Civ.  Proc. 
§  1902. 

It  is  unnecessary  to  allege  notice,  where 
the  complaint  in  an  action  to  recover  for  the 
death  of  an  employer  through  the  negligence 
of  the  master  in  the  erection  of  a  scaffolding 
states  a  good  cause  of  action  based  on  a  com- 
mon-law liability  of  the  master.  Gmaehle  v. 
Rosenberg,  178  N.  Y.  147,  70  N.  E.  411  [re- 
versing  40  Misc.  267,  81  N.  Y.  Suppl.  930]. 
See  also  Kleps  v.  Bristol  Mfg.  Co.,  107  N.  Y. 
App.  Div.  488,  95  N.  Y.  Suppl.  337. 

50.  Instances  of  amendments.-—  Georgia. — 
Colley  V.  Southern  Cotton  Oil  Co.,  120  Ga. 
258,  47  S.  E.  932 ;  Columbia  Min.  Co.  v.  Well- 
maker,  118  Ga.  606,  45  S.  E.  455;  Colley  v. 
Gate  City  Coffin  Co.,  92  Ga.  664,  18  S.  E.  817. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Beaver, 
60  Kan.  856,  55  Pac.  850. 

Rhode  Island. —  Briggs  v.  Callender,  etc., 
Co.,  23  R.  I.  359,  50  Atl.  653. 

South  Carolina. —  Mew  v.  Charleston,  etc., 
R.  Co.,  58  S.  C.  90,  32  S.  E.  828. 

Texas. —  Texas  Cent.  R.  Co.  v.  Frazier, 
(Civ.  App.  1896)  34  S.  W.  664;  Texas,  etc., 
R.  Co.  V.  Johnson,  (Civ.  App.  1896)  34  S.  W. 
186. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  815. 

Amendment  setting  out  facts  more  fully 
required  see  Blackstone  v.  Georgia  Cent.  R. 
Co.,  105  Ga.  380,  31  S.  E.  90.  But  compare 
Moore  v.  Catawba  Power  Co.,  68  S.  C.  201, 
46  S.  E.  1004. 

Clerical  error  corrected  see  Haggerty  v. 
St.  Louis,  etc.,  R.  Co.,  100  Mo.  App.  424,  74 
S.  W.  456,  where  the  word  "  proper  "  in  the 
phrase  "proper  medical  and  surgical  treat- 
ment "  was  corrected  so  as  to  read  "  im- 
proper." 

51.  Acts  of  agents  or  representatives  in 

general  see  infra,  IV,  H,  2,  a,  (ii),  (b),  (4). 

Conformity  of  instructions  to  pleading  see 
mfra,  IV,  H,  7,  a,  (iv). 

[IV,  H.  2,  a,  (I)] 


Issues,  proof,  and  variance  see  infra,  IV, 
H,  2,  d. 

Negligence  of  master  in  employing  incom- 
petent servants  see  infra,  IV,  H,  2,  a,  (ii), 
(B), (8). 

Plea  or  answer  see  infra,  IV,  H,  2,  b. 

52.  Cox  V.  Providence  Gas  Co.,  17  R.  I. 
199,  21  Atl.  344. 

In  a  complaint  for  wilful  injury  it  must 

be  charged  that  the  act  complained  of  was 
wilfully  done,  with  intent  to  wilfully  and 
purposely  inflict  the  particular  injury  of 
Avhich  complaint  is  made.  Walker  v.  Wehk- 
ing,  29  Ind.  App.  62,  63  K  E.  128. 

53.  Alahama. —  Whatley  v.  Zenida  Coal 
Co.,  122  Ala.  118,  26  So.  124.  See  also  Wal- 
tonLindsay  Lumber  Co.,  (1905)  39  So.  670. 

Delaivare. —  Kennedy  v.  Delaware  Cotton 
Co.,  4  Pennew.  353,  55  Atl.  7;  Clark  v. 
Diamond  State  Steel  Co.,  2  Pennew.  522,  47 
Atl.  1014. 

Georgia. —  Babcock  Bros.  Lumber  Co.  v. 
Johnson,  120  Ga.  1030,  48  S.  E.  438;  Sea- 
board Air-Line  R.  Co.  v.  Pierce,  120  Ga.  230, 
47  S.  E.  581  (special  demurrer)  ;  Palmer 
Brick  Co.  v.  Chenall,  119  Ga.  837,  47  S.  E. 
329;  Miller  v.  Merchants',  etc.,  Transp.  Co., 
115  Ga.  1009,  42  S.  E.  385  (special  demur- 
rer) ;  Barry  v.  McGhee,  100  Ga.  759,  28  S.  E. 
455;  Central  R.  Co.  v.  Kenney,  64  Ga.  100. 

Illinois. —  Klawiter  v.  Jones,  219  111.  626, 
76  N.  E.  673  [affirming  110  111.  App.  31]; 
Strojay  v.  Griffin  Wheel  Co.,  116  111.  App. 
550 ;  Hinchliff  v.  Rudnick,  70  111.  App.  148. 

Indiana. —  Laporte  Carriage  Co.  v.  Sul- 
lender,  165  Ind.  290,  75  N.  E.  277;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser,  (1904)  71 
N.  E.  218,  660;  McElwaine-Richards  Co.  v. 
Wall,  159  Ind.  557,  65  N.  E.  753;  Petersen  v. 
New  Pittsburg  Coal,  etc.,  Co.,  149  Ind.  260, 
49  N.  E.  8,  63  Am.  St.  Rep.  289;  Burns  v. 
Windfall  Mfg.  Co.,  146  Ind.  261,  45  N.  E. 
188;  Norton-Reed  Stone  Co.  v.  Steele,  32  Ind. 
App.  48,  69  N.  E.  198 ;  Citizens  St.  R.  Co.  v. 
Brown,  29  Ind.  App.  185,  64  N.  E.  98;  Bowles 
V,  Indiana  R.  Co.,  27  Ind.  App.  672,  62  N.  E. 
94,  87  Am.  St.  Rep.  279. 

Maine. —  McGraw  v.  Great  Northern  Paper 
Co.,  97  Me.  343,  54  Atl.  762. 

Michigan. —  Toronto  v.  Salliotte,  99  Mich. 
41,  57  N.  W.  1042. 

Missouri. —  Waldhier  v.  Hannibal,  etc.,  R. 
Co.,  71  Mo.  514. 

New  York. —  Keairns  v.  Conev  Island,  etc., 
R.  Co.,  49  Hun  608,  1  N.  Y.  Suppl.  906. 

Ohio. —  Rafferty  v.  Toledo  Traction  Co.,  19 
Ohio  Cir.  Ct.  288,  10  Ohio  Cir.  Dec.  347; 
Consolidated  St.  R.  Co.  v.  Maier,  9  Ohio  Cir. 
Ct.  268,  4  Ohio  Cir.  Dec.  24;  Miles  v.  Bar- 
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go  to  prove  the  negligence  need  not  be  averred,  and  it  is  generally  sufficient 
merely  to  state  such  facts  as  will  make  it  appear  to  the  court  what  the  act  of 
negligence  alleged  to  have  caused  the  injury  was  ;     and  it  is  only  when  the  acts 


bour,  1  Ohio  S.  &  C.  PI.  Dec.  28,  3  Ohio  N.  P. 
326. 

Oregon. —  Wild  f.  Oregon  Short-Line,  etc., 
R.  Co!,  21  Oreg.  159,  27  Pac.  954. 

Rhode  Island. —  Walsh  v.  Smith,  26  R.  T. 
554.  59  Atl.  922;  Russel  v.  Riverside  Worsted 
Mills,  24  R.  I.  591,  54  Atl.  375;  Desrosiers 
V.  Bourn,  24  R.  I.  288,  52  Atl.  1080;  Mil- 
hench  V.  E.  Jenckes  Mfg.  Co.,  24  R.  I.  131, 
52  Atl.  687;  Martello  v.  Fusco,  21  R.  I.  5/ 
45  Atl.  577;  Whalan  v.  Whipple,  (1887)  13 
Atl.  107. 

South  Carolina. —  Branham  v.  Camden  Cot- 
ton Mill,  61  S.  C.  491,  39  S.  E.  708. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Jack- 
son, 85  Va.  489,  8  S.  E.  370. 

Washington. —  Bullivant  v.  Spokane,  14 
Wash.  577,  45  Pac.  42. 

United  States. —  Carr  v.  Shields,  125  Fed. 
827 ;  De  Luca  v.  Hughes,  96  Fed.  823 ;  Miller 
V.  Union  Pac.  R.  Co.,  4  Fed.  768,  2  McCrary 
87. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"   §§  816,  818. 

54.  "  Very  general  averments,  little  short 
indeed  of  mere  conclusions,  of  a  want  of 
care  and  consequent  injury,  leaving  out  the 
facts  which  constitute  and  go  to  prove 
negligence,  meet  all  requirements  of  the 
law."  Georgia  Pac.  R.  Co.  v.  Davis,  92  Ala. 
300,  307,  9  So.  252,  25  Am.  St.  Rep.  47.  See 
also  the  following  cases  in  which  the  aver- 
ments were  held  sufficient  to  charge  negli- 
gence : 

Alahama. —  Sloss-Sheffield  Steel,  etc.,  Co.  r. 
Hutchison,  144  Ala.  221,  40  So.  114;  Western 
R.  Co.  V.  Russell,  144  Ala.  142,  39  So.  311; 
Northern  Alabamxa  R.  Co.  v.  Shea,  142  Ala. 
119,  37  So.  796;  Alabama  Great  Southern 
R.  Co.  V.  Brooks,  135  Ala.  401,  33  So.  181; 
Highland  Ave.,  etc.,  R,  Co.  v.  Miller,  120  Ala. 
535,  24  So.  955;  Southern  R.  Co.  v.  Arnold, 
114  Ala.  183,  21  So.  954. 

Florida.—  Walsh  v.  Western  R.  Co.,  34  Fla. 
1,  15  So.  686. 

Georgia. —  Louisville,  etc.,  R.  Co.  v.  Hair- 
ston,  122  Ga.  372,  50  S.  E.  120  (good  against 
general  demurrer)  :  Seaboard  Air-Line  R. 
Co.  V.  Pierce,  120  Ga.  230,  47  S.  E.  581  (good 
against  general  demurrer)  ;  Schmidt  v.  Block, 
76  Ga.  823. 

JUinois. — Consolidated  Coal  Co.  v.  Scheiber, 
167  111.  539,  47  N.  E.  1052;  Consolidated 
Coal  Co.  V.  Wombacher,  134  111.  57,  24  N.  E. 
627. 

Indiana. —  Clear  Creek  Stone  Co.  v.  Dear- 
min,  160  Ind.  162,  66  N.  E.  609;  Louisville, 
etc.,  R.  Co.  V.  Kemper,  153  Ind.  618,  53  N.  E. 
931 ;  Peerless  Stone  Co.  r.  Wrav,  152  Ind.  27, 
51  N.  E.  326;  Terre  Haute  Electric  Co.  v. 
Kiely,  (App.  1904)  72  N.  E.  658;  Union 
Traction  Co.  v.  Buckland,  34  Ind.  App.  420, 
72  N.  E.  158;  Cleveland,  etc.,  R.  Co.  v.  Lind- 
say, 33  Ind.  App.  404.  70  N.  E.  283,  998; 
Norton-Reed  Stone  Co.  v.  Steele,  32  Ind.  App. 


48,  69  N.  E.  198 ;  Diamond  Block  Coal  Co.  v. 
Cuthbertson,  (App.  1903)  67  N.  E.  558; 
Buehner  Chair  Co.  v.  Feulner,  28  Ind.  App. 
479,  63  N.  E.  239;  Romona  Oolitic  Stone  Co. 
r.  Johnson,  6  Ind.  App.  550,  33  N.  E.  1000. 
Compare  Potter  v.  Knox  County  Lumber  Co., 
146  Ind.  114,  44  N.  E.  1000,  in  which  the 
complaint,  although  diffuse,  was  held  good 
on  demurrer. 

Kentucky. —  U.  S.  Cast  Iron  Pipe,  etc.,  Co. 
V.  Gable,  78  S.  W.  485,  25  Ky.  L.  Rep.  1692. 

Massachusetts. —  Woodbury  v.  Post,  158 
Mass.  140,  33  N.  E.  86. 

Minnesota. —  Nicholas  v.  Burlington,  etc., 
R.  Co.,  78  Minn.  43,  80  N.  W.  776. 

Mississippi. —  Tavlor  v.  Bradford,  83  Miss. 
157,  35  So.  423. 

Missouri. —  Cambron  v.  Omaha,  etc.,  R.  Co., 
165  Mo.  543,  65  S.  W.  745;  Seckinger  v. 
Philibert,  etc.,  Mfg.  Co.,  129  Mo.  590,  31 
So.  957;  Rickaly  v.  John  O'Brien  Boiler 
Works  Co.,  108  Mo.  App.  130,  82  S.  W.  963. 

New  Hampshire. —  Merritt  v.  American 
Woolen  Co.,  71  N.  H.  493,  53  Atl.  303. 

New  York. —  Murphv  v.  Hopper,  75  N.  Y. 
App.  Div.  606,  78  N.^Y.  Suppl.  657. 

Ohio. —  Snyder  v.  Cleveland,  etc.,  R.  Co., 
60  Ohio  St.  487,  54  N.  E.  475  (good  against 
general  demurrer)  ;  Shailer,  etc.,  Co.  v.  Cor- 
coran, 21  Ohio  Cir.  Ct.  639,  11  Ohio  Cir.  Dec. 
599. 

Oregon. —  Hough  v.  Grants  Pass  Power  Co., 
41  Oreg.  531,  69  Pac.  655. 

Rhode  Island. —  Laporte  v.  Cook,  20  R.  I. 
261,  38  Atl.  700. 

South  Carolina. —  Lvnch  v.  Spartan  Mills, 
66  S.  C.  12,  44  S.  E.  93. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Montier,  61 
Tex.  122  (good  against  general  demurrer)  ; 
International,  etc..  R.  Co.  v.  Reeves,  35  Tex. 
Civ.  App.  162,  79  S.  W.  1099;  Galveston,  etc., 
R.  Co.  V.  Bohan,  (Civ.  App.  1898)  47  S.  W. 
1050;  Galveston,  etc.,  R.  Co.  v.  Norris,  (Civ. 
App.  1894)  29  S.  W.  950. 

Washington. —  Dossett  v.  St.  Paul,  etc.. 
Lumber  Co.,  40  Wash.  276,  82  Pac.  273. 

United  States. —  Santa  Fe,  etc.,  R.  Co.  v. 
Hurley,  172  U.  S.  645,  19  S.  Ct.  879,  43  L. 
ed.  1183  [affirming  4  Ariz.  258,  36  Pac.  216]  ; 
Northern  Pac.  R.  Co.  v.  Mix,  121  Fed.  476, 
57  C.  C.  A.  592;  Simpson  v.  La  Plata  Min., 
etc.,  Co.,  17  Fed.  125,  5  McCrary  327. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  816,  818. 

Allegations  as  to  defective  or  dangerous 
machinery,  appliances,  or  places  held  suffi- 
cient.—Sloss-Sheffield  Steel,  etc.,  Co.  v.  Mob- 
ley,  139  Ala.  425,  36  So.  181;  Birmingham 
Traction  Co.  i:  Reville,  136  Ala.  -335,  34  So. 
981 ;  Illinois  Car,  etc.,  Co.  V.  Walsh,  132  Ala. 
490,  31  So.  470;  Highland  Ave.,  etc.,  R.  Co. 
V.  Miller,  120  Ala.  535,  24  So.  955 ;  Santa  Fe, 
etc.,  R.  Co.  V.  Hurley,  4  Ariz.  258,  36  Pac. 
216;  Davies  v.  Oceanic  Steamship  Co.,  89 
Cal.  280,  26  Pac.  827;  Monaghan  v.  Pacific 
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and  tilings  alleged  are  such  that  they  cannot  constitute  negligence  under  any 
possible  state  of  facts  or  circumstances  which  could  be  proved  under  the  aver- 
ments in  the  declaration  or  complaint  that  the  court  will,  after  verdict  and  judg- 


Rolling  Mill  Co.,  81  Cal.  190,  22  Pac.  590; 
McGonigle  v.  Kane,  20  Colo.  292,  38  Pac.  367 ; 
Kennedy  v.  Delaware  Cotton  Co.,  4  Pennew. 
(Del.)  353,  55  Atl.  7;  Jones  v.  People's  E. 
Co.,  4  Pennew.  (Del.)  201,  53  Atl.  1065; 
Corley  v.  Coleman,  113  Ga.  994,  39  S.  E.  558; 
Atlanta,  etc.,  Air-Line  R.  Co.  v.  Woodruff, 
66  Ga.  707;  Eagle,  etc.,  Mfg.  Co.  v.  Welch, 
61  Ga.  444;  Illinois  Terra  Cotta  Lumber  Co. 
V.  Hanley,  214  111.  243,  73  N.  E.  373;  Illinois 
Terminal  R.  Co.  v.  Thompson,  210  111.  226, 
71  N.  E.  328  [affirmhig  112  111.  App.  463]  ; 
Ilimrod  Coal  Co.  v.  Clark,  197  111.  514,  64 
K  E.  282  [affirmina  99  111.  App.  332]  ; 
Taylor  v.  Felsing,  104  111.  331,  45  N.  E.  161; 
Consolidated  Stone  Co.  v.  Staggs,  164  Ind. 
331,  73  N.  E.  695  [affirming  (App.  1904) 
71  N.  E.  161]  ;  Louisville,  etc.,  R.  Co.  v. 
Kemper,  153  Ind.  018,  53  K  E.  931;  Wabash, 
etc.,  R.  Co.  V.  Morgan,  132  Ind.  430,  31 
N.  E.  661,  32  N".  E.  85,  W.  C.  De  Pauw" 
Co.  Stubblefield,  132  Ind.  182,  31  N.  E.  796; 
Columbus,  etc.,  R.  Co.  v.  Arnold,  31  Ind.  174, 
99  Am,  Dec.  615;  Muncie  Pulp  Co.  v.  Hacker, 
(App.  1906)  76  N.  E.  770;  Terre  Haute  Elec- 
tric Co.  v.  Kiely,  35  Ind.  App.  180,  72  N.  E. 
658 ;  American  Car,  etc.,  Co.  v.  Clark,  32  Ind. 
App.  644,  70  N.  E.  828;  Indiana  Bituminous 
Coal  Co.  V.  Buffey,  28  Ind.  App.  108,  62  N.  E. 
279;  Baltimore,  etc.,  R.  Co.  v.  Spaulding, 
21  Ind.  App.  323,  52  N.  E.  410;  Coal  Bluff 
Min.  Co.  V.  Watts,  6  Ind.  App.  347,  33  N".  E. 
662;  Covington  Sawmill,  etc.,  Mfg.  Co.  v. 
Clark,  116  Ky.  461,  76  S.  W.  348,  25  Ky.  L. 
Rep.  694;  Edmondson  v.  Kentucky  Cent.  R. 
Co.,  105  Ky.  479,  49  S.  W.  200,  448,  20  Ky. 
L.  Rep.  1296 ;  Illinois  Cent.  R.  Co.  v.  Leisure, 
90  S.  W.  269,  28  Ky.  L.  Rep.  768;  Cincin- 
nati, etc.,  R.  Co.  V.  Maley,  76  S.  W.  334,  25 
Ky.  L.  Rep.  690;  Louisville,  etc.,  R.  Co.  v. 
Richardson,  66  S.  W.  631,  23  Ky.  L.  Rep. 
2090;  Nicholas  v.  Burlington,  etc.,  R.  Co., 
78  Minn.  43,  80  N.  W.  776;  Eraser  v.  Red 
River  Lumber  Co.,  42  Minn.  520,  44  K  W. 
878;  Gutridge  v.  Missouri  Pac.  R.  Co.,  94 
Mo.  468,  7  S.  W.  470,  4  Am.  St.  Rep.  392; 
Condon  v.  Missouri  Pac.  R.  Co.,  78  Mo.  567; 
Covey  V.  Hannibal,  etc.,  R.  Co.,  27  Mo.  App. 
170;  Schmidtkunst  v.  Sutro,  15  Daly  (N.  Y.) 
93,  19  N.  Y.  St.  913;  Forest  City  Stone  Co.  v. 
Richardson,  22  Ohio  Cir.  Ct.  "^139,  12  Ohio 
Cir.  Dec.  177;  Cox  v.  Providence  Gas  Co.,  17 
R.  I.  199,  21  Atl.  344;  Carson  v.  Southern  R. 
Co.,  68  S.  C.  55,  46  S.  E.  525  [affirmed  in 
194  U.  S.  136,  24  S.  Ct.  609,  48  L.  ed.  907]  ; 
Reed  v.  Northeastern  R.  Co.,  37  S.  C.  42,  16 
S.  E.  289;  Galveston,  etc.,  R.  Co.  v.  Temple- 
ton,  87  Tex.  42,  26  S.  W.  1066;  Galveston, 
etc.,  R.  Co.  V.  Abbey,  29  Tex.  Civ.  App.  211, 
68  S.  W.  293;  Missouri,  etc.,  R.  Co.  v.  Kirk- 
land,  11  Tex.  Civ.  App.  528,  32  S.  W.  588; 
Galveston,  etc.,  R.  Co.  v.  Crawford,  9  Tex. 
Civ.  App.  245,  27  S.  W.  822,  29  S.  W.  958: 
Preston  v.  Johnsbury,  etc.,  R.  Co.,  64  Vt.  280, 
25  Atl.  486;  Virginia,  etc..  Wheel  Co.  v.  Har- 
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ris,  103  Va.  708,  49  S.  E.  991;  Virginia  Port- 
land Cement  Co.  v.  Luck,  103  Va.  427,  49 
S.  E.  577;  Richmond  Locomotive  Works  v. 
Ford,  94  Va.  627,  27  S.  E.  509;  South- West 
Imp.  Co.  V.  Andrew,  86  Va.  270,  9  S.  E.  1015; 
Henne  v.  J.  T.  Steeb  Shipping  Co.,  37  Wash. 
331,  79  Pac.  938;  Walker  v.  McNeill,  17 
Wash.  582,  50  Pac.  518;  Trump  v.  Tidewater 
Coal,  etc.,  Co.,  46  W.  Va.  238,  32  S.  E.  1035; 
Humphreys  v.  Newport  News,  etc.,  Co.,  33 
W.  Va.  135,  10  S.  E.'  39;  Berns  v.  Gaston  Gas 
Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  304; 
Jensen  V.  Hudson  Sawmill  Co.,  98  Wis.  73, 
73  N.  W.  434;  Monahan  v.  Northwestern 
Contracting  Co.,  84  Wis.  596,  54  N.  W.  1025 ; 
Carey  v.  (Chicago,  etc.,  R.  Co.,  67  Wis.  608, 
31  N.  W.  163;  Behm  v.  Armour,  58  Wis.  1, 
15  N.  W.  806;  Northern  Pac.  R.  Co.  v.  Mix, 
121  Fed.  476,  57  C.  C.  A.  592. 

Allegations  as  to  negligent  methods  of 
work,  rules,  and  orders  held  sufficient. — 
Pennsylvania  Co.  v.  McCaffrey,  139  Ind.  430, 
38  N.  E.  67,  29  L.  R.  A.  104  (complaint 
sufficient  which  shows  that  decedent  was 
killed  by  the  company's  moving  a  train  back 
on  him  without  signals,  and  with  only  a 
fireman  in  charge)  ;  Ohio,  etc.,  R.  Co.  v.  Col- 
larn,  73  Ind.  201,  38  Am.  Rep.  134  (allega- 
tion that  defendant  ran  locomotive  carelessly, 
negligently,  and  recklessly  against,  on,  and 
over  plaintiff)  ;  Lebanon  v.  McCoy,  9  Ind. 
App.  698,  36  N.  E.  547.  Compare  Pittsburgh, 
etc.,  R.  Co.  V.  Lightheiser,  163  Ind.  247, 
71  N.  E.  218,  660  (allegation  of  facts  showing 
that  employee  in  charge  of  the  car  violated  a 
rule  held  insufficient  to  show  duty  neglected)  ; 
Reed  v.  Brovming,  130  Ind.  575,  30  N.  E. 
704  (complaint  insufficient  in  that  it  failed 
to  allege  whose  negligence  caused  the  in- 
jury) ;  Burk  V.  Burrell,  88  Mich.  289,  50  N. 
VV.  296;  Sullivan  v.  Missouri  Pac.  R.  Co., 
97  Mo.  113,  10  S.  W.  852  (in  which  the 
petition  set  out  particularly  the  circum- 
stances attending  the  killing,  and  alleged 
that  intestate's  death  was  caused  by  the  negli- 
gence of  defendant's  servants,  while  running, 
conducting,  and  managing  a  train  of  cars)  ; 
Cardwell  v.  Chicago,  etc.,  R.  Co.,  90  Mo.  App. 
31;  Huber  v.  Wilson,  11  N.  Y.  Suppl.  377; 
International,  etc.,  R.  Co.  v.  Hinzie,  82  Tex. 
523,  18  S.  W.  681;  Galveston,  etc.,  R.  Co.  v. 
Karrer,  (Tex.  Civ.  App.  1902)  70  S.  W.  328 
(language  of  rules  alleged  to  have  been 
violated  need  not  be  set  out)  ;  Texas,  etc., 
R.  Co.  i'.  Cumpston,  15  Tex.  Civ.  App.  493, 

40  S.  W.  546  (to  show  negligence  in  failing 
to  provide  rules,  plaintiff  need  not  allege 
exactly  what  should  have  been  made)  ;  Pike 
V.  Chicago,  etc.,  R.  Co.,  39  Fed.  754.  Compare 
Delaware,  etc.,  R.  Co.  v.  Voss,  62  N.  J.  L.  59, 

41  Atl.  224,  holding  that  a  general  averment 
of  negligence  in  failing  to  make  and  enforce 
reasonable  and  proper  rules  and  regulations 
for  the  guidance  of  employees,  or  in  the 
operation  of  defendant's  railroad  yards,  is  not 
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ment,  say,  as  a  matter  of  law,  that  negligence  was  not  sufficiently  pleaded.^^  In 
all  cases  some  causal  connection  must  be  shown  between  the  acts  of  neghgence  and 
the  injury  snstained.^^ 

(b)  Particular  Averments  —  (1)  Duty  Owed  by  Master.  In  an  action  by 
a  servant  to  recover  for  personal  injuries,  the  declaration  or  complaint  must  show 
the  particular  duty  toward  the  servant  which  the  master  failed  to  perform," 
wliich  may  be  implied  from  the  facts  stated,^^  and  a  mere  allegation  of  duty 
without  stating  the  facts  on  which  it  rests  is  insufficient.^^  A  demurrer  will  lie 
to  a  declaration  or  complaint  which  charges  a  higher  degree  of  care  than  the  law 


a  sufficient  averment  of  an  element  of  negli- 
gence upon  which  to  base  an  action. 

55.  Mangum  v.  Bullion  Beck,  etc.,  Min.  Co., 
15  Utah  534,  50  Pac.  834.  See  also  Illinois 
Terra  Cotta  Lumber  Co.  r.  Hanley,  214  111. 
243,  73  N.  E.  373. 

56.  Connecticut. —  Anderson  v.  U.  S.  Rub- 
ber Co.,  78  Conn.  48,  CO  Atl.  1057. 

Georgia. —  Moseley  r.  J.  S.  Schofield's  Sons 
Co.,  123  Ga.  197,  51  S.  E.  309,  in  which 
it  affirmatively  appeared  from  the  petition 
that  the  injuries  were  not  caused  by  the 
negligence  alleged. 

Indiana. —  Southern  Indiana  R.  Co.  v.  Mar- 
tin, 160  Ind.  280,  66  N.  E.  886;  South 
Bend  Chilled  Plow  Co.  v.  Cissue,  (App.  1905) 
74  N.  E.  282;  Indianapolis,  etc.,  Transit  Co. 
V.  Andis,  (App.  1904 f  72  K  E.  145;  Con- 
solidated Stone  Co.  v.  Staggs,  (App.  1904) 
71  N.  E.  161;  Rietman  v.  Bangert,  26  Ind. 
App.  468,  59  N".  E.  1080;  La  Favette  Carpet 
Co.  V.  Stafford,  25  Ind.  App.  187,  57  N.  E. 
944. 

Wacks  V.  Gawne,  11  Ohio  S.  &  C. 
PI.  Dec.  222. 

Oregon. —  Wild  v.  Oregon  Short-Line,  etc., 
R.  Co.,  21  Oreg.  159,  27  Pac.  954. 

South  Carolina. —  Land  v.  Southern  R.  Co., 
67  S.  C.  290,  45  S.  E.  203. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Renfro,  (Civ. 
App.  1902)  69  S.  W.  648. 

^^'^scons^n. —  Ean  v,  Chicago,  etc.,  R.  Co., 
95  Wis.  69,  69  N.  W.  997. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  823. 

Causal  connection  sufficiently  shown  see 
Clear  Creek  Stone  Co.  v.  Dearmin,  160  Ind. 
162,  66  N.  E.  609;  Evansville,  etc.,  R.  Co. 
V.  Maddux,  134  Ind.  571,  33  N.  E.  345,  34 
N.  E.  511;  Young  1}.  Shickle,  etc..  Iron  Co., 
103  Mo.  324,  15  S.  W.  771 ;  Deremer  v.  Dela- 
ware, etc.,  R.  Co.,  54  N.  J.  L.  407,  24  Atl. 
481;  Cleveland,  etc.,  R.  Co.  v.  Tehan,  26 
Ohio  Cir.  Ct.  457 ;  Mew  v.  Charleston,  etc., 
R.  Co.,  55  S.  C.  90,  32  S.  E.  828;  Missouri, 
etc.,  R.  Co.  V.  Hanson,  (Tex.  Civ.  App.  1905) 
90  S.  W.  1122;  Dingee  v.  Unrue,  98  Va.  247, 
35  S.  E.  794. 

57.  Louisville,  etc.,  R.  Co.  v.  Hall,  87  Ala. 
708,  6  So.  277,  13  Am.  St.  Rep.  84,  4  L.  R.  A. 
710;  Knahtla  v.  Oregon  Short-Line,  etc.,  R. 
Co.,  21  Oreg.  136,  27  Pac.  91. 

58.  Illinois. —  Cribben  v.  Callaghan,  156 
111.  549,  41  N.  E.  178;  Falkenau  v.  Abraham- 
son,  66  111.  App.  352. 

Indiana. —  Ft.  Wayne  v.  Christie,  156  Ind. 


172,  59  N.  E.  385;  Ft.  Wayne  v.  Patterson, 
25  Ind.  App.  547,  58  N.  E.  747. 

loiva. —  Ford  v.  Chicago,  etc.,  R.  Co.^ 
(1897)  71  N.  W.  332. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  George, 
85  Tex.  150,  19  S.  W.  1036. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Jackson, 
(1888)   6  S.  E.  220. 

United  States. —  Green  v.  Indian  Gold  Min. 
Co.,  120  Fed.  715. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  817. 

Care  of  inexperienced  minor. —  In  an  action 
by  a  boy  sixteen  years  old,  a  complaint  which 
alleges  that  defendant,  knowing  plaintiff,  an 
employee,  to  be  inexperienced,  ignorant,  and 
incapable  in  respect  to  the  dangers  of  ma- 
chinery, permitted  him  to  remain  alone  in 
close  proximity  thereto,  while  it  was  in  mo- 
tion, resulting  in  plaintiff's  contact  there- 
with and  injury  therefrom,  sufficiently  alleges 
defendant's  negligence.  White  v.  San  Antonio 
Waterworks  Co.,  9  Tex.  Civ.  App.  465,  29 
S.  W.  252. 

Where  the  facts  alleged  imply  the  duty, 

a  paragraph  in  the  complaint  stating  the  bare 
legal  conclusion,  that  it  was  defendant's  duty 
to  provide  plaintiff  with  a  reasonably  safe 
place  to  work,  and  to  keep  the  same  in  rea- 
sonably safe  condition,  is  surplusage,  and  will 
be  stricken  out  on  motion.  Green  v.  Indian 
Gold  Min.  Co.,  120  Fed.  715. 

59.  Hayden  v.  Smithville  Mfg.  Co.,  29 
Conn.  548;  Sargent  Co.  v.  Baublis,  215  111. 
428,  74  N.  E.  455;  Pittsburgh,  etc.,  R.  Co. 
V.  Lightheiser,  163  Ind.  247,  71  N.  E.  218, 
660;  Burton  v.  Magann-Fawk  Lumber  Co., 
74  S.  W.  662,  25  Ky.  L.  Rep.  40. 

60.  Norfolk,  etc.,  R.  Co.  v.  Jackson,  85  Va. 
489,  8  S.  E.  370;  Canter  v.  Colorado  United 
Min.  Co.,  35  Fed.  41.  But  see  Henne  v.  J.  T. 
Steeb  Shipping  Co.,  37  Wash.  331,  79  Pac. 
938.  Compare  Richmond,  etc.,  R.  Co.  v.  Bur- 
nett, 88  Va.  538,  14  S.  E.  372;  South  West 
Imp.  Co.  V.  Smith,  85  Va.  306,  7  S.  E.  365, 
17  Am.  St.  Rep.  59. 

Failure  to  use  reasonable  care. —  A  com- 
plaint which  shows  that  defendants  failed 
to  use  reasonable  care  to  provide  plaintiff  a 
safe  place  of  work  while  in  their  employ  is 
sufficient.  Indiana  Stone  Co,  v.  Stewart,  7 
Ind.  App.  563,  34  N.  E.  1019.  See  also  Bon- 
ner v.  Moore,  3  Tex.  Civ.  App.  416,  22  S.  W. 
272,  holding  that  in  a  complaint  for  injuries 
received  in  coupling  a  car,  an  averment  that 
defendant  did  not  furnish  "  the  safest  and 
best  appliances,"  and  "carelessly  and  negli- 
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(2)  Master's  Knowledge  of  Defects  and  Dangers.  In  an  action  by  a  serv- 
ant against  Lis  master  to  recover  for  injuries  caused  by  defective  or  dangerous 
appliances  or  places,  it  must  be  alleged  that  tlie  master  knew,  or  ouglit  to  have 
known,  of  the  alleged  defects.^^  But  a  direct  averment  of  actual  or  constructive 
knowledge  is  unnecessary,  where  it  is  necessarily  implied  from  the  facts  alleged 


gently  failed  to  furnish  a  coupling  knife," 
does  not  require  the  highest  degree  of  care 
in  furnishing  appliances,  and  is  sufficient,  as 
against  a  general  demurrer,  although  it  does 
not  allege  ordinary  care  as  the  extent  of  de- 
fendant's duty. 

61.  Alabama. —  Mobile,  etc.,  R.  Co.  v. 
George,  94  Ala.  199,  10  So.  145. 

Connecticut. —  O'Keefe  v.  National  Folding 
Box,  etc.,  Co.,  66  Conn.  38,  33  Atl.  587 ;  Hay^ 
den  V.  Smithville  Mfg.  Co.,  29  Conn.  548. 

Georgia. —  Southern  Bell  Tel.,  etc.,  Co.  v. 
Starnes,  122  Ga.  602,  50  S.  E.  343;  Babcock 
Bros.  Lumber  Co.  v.  Johnson,  120  Ga.  1030, 
48  S.  E.  438. 

Illinois. —  Western  Tube  Co.  v.  Polobinski, 
192  111.  113,  61  N.  E.  451  [affirming  94  111. 
App.  640],  holding  that  an  allegation  that  de- 
fendant, by  the  exercise  of  due  care,  ought  to 
have  known,  etc.,  was  a  charge  of  "  knowl- 
edge," and  was  not  objectionable  as  being 
merely  a  charge  of  "  duty,"  and  not  a  pre- 
sentation of  issuable  facts. 

Indiana. —  Malott  v.  Sample,  164  Ind.  645, 
74  N.  E.  245;  Peterson  v.  New  Pittsburg 
Coal,  etc.,  Co.,  149  Ind.  260,  49  N.  E.  8,  63 
Am,  St.  Rep.  289;  Pennsylvania  Co.  v.  Cong- 
don,  134  Ind.  226,  33  N.  E.  795,  39  Am.  St. 
Rep.  251;  Chicago,  etc.,  R.  Co.  v.  Fry,  131 
Ind.  319,  28  N.  E.  989;  Cleveland,  etc.,  R. 
Co.  V.  Lindsay,  33  Ind.  App.  404,  70  N.  E. 
283,  998;  Chamberlain  v.  Waymire,  32  Ind. 
App.  442,  68  N.  E.  306,  70  N.  E.  81;  Cream- 
ery Package  Mfg.  Co.  v.  Hotsenpiller,  24  Ind. 
App.  122,  56  N.  E.  250 ;  Cleveland,  etc.,  R.  Co. 
V.  Sloan,  11  Ind.  App.  401,  39  N.  E.  174. 

Kansas. —  Carruthers  v.  Chicago,  etc.,  R. 
Co.,  55  Kan.  600,  40  Pae.  915. 

Missouri. —  Crane  v.  Missouri  Pac.  R.  Co., 
87  Mo.  588;  Current  V.  Missouri  Pac.  R.  Co., 
86  Mo.  62 ;  Mueller  v.  La  Prelle  Shoe  Co.,  109 
Mo.  App.  506,  84  S.  W.  1010. 

Netu  York. —  McMillan  v.  Saratoga,  etc.,  R. 
Co.,  20  Barb.  449;  Anderson  v.  New  Jersey 
Steamboat  Co.,  7  Rob.  611.  Compare  Rup- 
precht  V.  Brighton  Mills,  27  N.  Y.  App.  Div. 
77,  50  N.  Y.  Suppl.  157. 

Ohio. —  Henkel  v.  Stahl,  18  Ohio  Cir.  Ct. 
831,  9  Ohio  Cir.  Dec.  397. 

Rhode  Island. —  Cox  v.  Providence  Gas  Co., 
17  R.  L  199,  21  Atl.  344. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Jack- 
son, 85  Va.  489,  8  S.  E.  370. 

Wisconsin. —  Hencke  v.  Ellis,  110  Wis.  532, 
86  N.  W.  171. 

United  States. —  Dixon  v.  Western  Union 
Tel.  Co.,  68  Fed.  630;  Parrott  v.  New  Or- 
leans, etc.,  R.  Co.,  62  Fed.  562;  Kidwell  v. 
Houston,  etc.,  R.  Co.,  14  Fed.  Cas.  No.  7,757, 
3  Woods  313. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  832. 

But  see  Sweeney  v.  Jessup,  etc..  Paper  Co., 
[IV,  H,  2,  a,  (II),  (b),  (2)] 


4  Pennew.  (Del.)  284,  54  Atl.  954  (action  for 
negligent  death)  ;  Branch  v.  Port  Royal,  etc., 
R.  Co.,  35  S.  C.  405,  14  S.  E.  808;  Hoffman  v. 
Dickinson,  31  W.  Va.  142,  6  S.  E.  53. 

The  averment  should  be  that  defendant 
knew,  or,  but  for  the  want  of  reasonable  care 
and  diligence,  would  have  known,  of  the  de- 
fect. An  allegation  that  defendant  knew  or 
was  bound  to  know  of  the  existence  of  the 
defect  is  bad.  Cox  v.  Providence  Gas  Co., 
17  R.  L  199,  21  Atl.  344. 

Where  the  defects  alleged  are  defects  in 
construction,  it  is  not  necessary  to  aver 
knowledge  thereof  in  defendant.  Chicago, 
etc.,  R.  Co.  V.  Hines,  33  111.  App.  271  [af- 
firmed in  132  111.  161,  23  N.  E.  1021,  22  Am. 
St.  Rep.  515]. 

Facts  showing  that  defendant  knew  need 
not  be  averred.  St.  Louis  Consol.  Coal  Co. 
V.  Scheiber,  65  111.  App.  304. 

The  exact  time  when  defendant  learned  of 
the  defect  need  not  be  alleged.  Wabash,  etc., 
R.  Co.  V.  Morgan,  132  Ind.  430,  31  N.  E.  661, 
32  N.  E.  85.  See  also  Chicago,  etc.,  R.  Co. 
V.  Tackett,  33  Ind.  App.  379,  71  N.  E.  524, 
holding  that  the  length  of  time  defendant 
had  knowledge  of  the  defect  is  immaterial,  it 
being  alleged  that  he  did  have  knowledge. 

Reasonable  time  to  remove  defect  after 
notice  need  not  be  alleged.  Woodward  Iron 
Co.  V.  Jones,  80  Ala.  123. 

62.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Hawkins,  92  Ala.  241,  9  So.  271,  holding  that 
an  averment  that  a  defect  had  not  been  dis- 
covered or  remedied,  owing  to  defendant's  neg- 
ligence, imports  that  it  had  existed  long 
enough  to  have  been  discovered  and  remedied, 
had  defendant  used  due  care. 

Illinois. —  Illinois  Steel  Co.  v.  Ostrowski, 
194  111.  376,  62  N.  E.  822  [affirming  93  111. 
App.  57]  (allegation  that  defendant  allowed 
the  machine  to  become  old  and  worn,  and 
neglected  to  make  proper  inspection  thereof)  ; 
Owens  V.  Lehigh  Valley  Coal  Co.,  115  111. 
App.  142  (allegation  of  injury  by  reason  of 
the  failure  of  the  master  to  furnish  a  safe 
place  to  work). 

Indiana. —  Pennsylvania  Co.  v.  Sears,  136 
Ind.  460,  34  N.  E.  15,  36  N.  E.  353  (allega- 
ti9n  that  defendant  had  negligently  main- 
tained the  bridge  for  five  years  preceding  the 
injury)  ;  Louisville,  etc.,  Consol.  R.  Co.  r.  Utz, 
133  Ind.  265,  32  N.  E.  881 ;  Ohio,  etc.,  R.  Co. 
V.  Pearcy,  128  Ind.  197,  27  N.  E.  479  (both 
holding  complaint  sufficient  if  it  avers  that 
the  company  had  negligently  furnished  the 
defective  coupling  which  caused  the  injury,  or 
had  negligently  failed  to  furnish  safe  and 
suitable  couplings)  ;  Pittsburgh,  etc.,  R.  Co. 
V.  Adams,  105  ind.  151,  5  N.  E.  187  (general 
averment  that  defendant  negligently  left  a 
sliver  or  splint  projecting  from  the  rail)  ; 
Cleveland,  etc.,  R.  Co.  v.  Lindsay,  33  Ind. 
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and  a  general  allegation  of  knowledge  by  defendant  of  the  defect  is  sufficient  to 
include  constructive  as  well  as  actual  knowledge.^^ 

(3)  OwNEKSHip,  Possession,  or  Control  of  Instrumentality  or  Place. 
The  declaration  or  complaint  in  an  action  by  a  servant  for  personal  injuries  must 
allege  that  the  instrumentality  or  place,  whose  defective  or  dangerous  condition 
occasioned  the  injury,  was  owned  or  controlled  by  the  master.^* 

(4)  Acts  or  Omissions  Through  Agents  or  Representatives.  In  an  action 
by  a  servant  to  recover  for  personal  injuries,  an  allegation  that  the  negligence 
relied  on  was  that  of  defendant  is  good,  as  against  a  demurrer,  although  in  point 
of  fact  the  negligence  was  that  of  a  servant  for  whom  defendant,  as  master,  was 
responsible.^  The  negligence  may,  however,  be  charged  as  that  of  the  servant, 
where  the  facts  alleged  show  that  it  consists  of  a  breach  of  a  non-assignable  duty,^® 
or  it  may  be  charged  in  the  alternative  as  that  of  defendant,  his  servants,  or 
agents,  the  object  being  to  charge  negligence  against  defendant  acting  through 
his  servants  or  agents.^''  It  is  not  sufficient  to  show  a  state  of  facts  which  merely 
suggests  that  a  co-servant  may  have  owed  a  duty  which  he  neglected.^^ 


App.  404,  70  N.  E.  283,  998  (allegation  that 
railroad  yard  had  been  carelessly  left,  so  as 
to  be  rotted  by  time)  ;  Louisville,  etc.,  E.  Co. 
V.  Hicks,  11  Ind.  App.  588,  37  N.  E.  43,  39 
N.  E.  767  (allegation  of  negligence  in  im- 
properly loading  cars,  so  that  the  coal  pro- 
jected above  the  sides  upwards  of  a  foot, 
without  any  support,  implies  notice  of  de- 
fect ) .  But  see  New  Kentucky  Coal  Co.  v. 
Albani,  12  Ind.  App.  497,  40  N.  E.  702,  hold- 
ing that  an  allegation  that  the  master  negli- 
gently furnished  defective  and  imsafe  ap- 
pliance is  not  equivalent  to  an  allegation  of 
knowledge. 

Iowa. —  O'Connor  v.  Illinois  Cent.  R.  Co., 
83  Iowa  105,  48  N.  W.  1002,  holding  that  an 
allegation  that  the  master  negligently  fur- 
nished defective  and  unsafe  appliances  is 
equivalent  to  an  allegation  that  he  knew  or 
should  have  known  that  they  were  defective 
^nd  unsafe. 

Kentucky. —  Wilson  v.  Alpine  Coal  Co.,  118 
Ky.  463,  81  S.  W.  278,  26  Ky.  L.  Rep.  337, 
holding  sufficient  an  allegation  that  the  mine 
was  in  an  unsafe  and  dangerous  condition 
by  reason  of  the  carelessness  and  negligence 
of  defendant. 

Missouri. —  Crane  v.  Missouri  Pac.  R.  Co., 
87  Mo.  588,  holding  that  an  allegation  that 
defendant  negligently  furnished  defective  and 
unsafe  appliance  is  equivalent  to  an  allega- 
tion of  knowledge.  See  also  Hall  v.  Missouri 
Pac.  R.  Co.,  74  Mo.  298,  holding  sufficient  an 
allegation  that  the  railroad  company  negli- 
gently permitted  a  loose  iron  rail  to  remain 
upon  the  path  alongside  the  track  used  by 
switchmen. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Kellogg, 
55  Nebr.  748,  76  N.  W.  462,  holding  that  an 
averment  that  defendant  negligently  per- 
mitted a  certain  appliance  to  become  defective 
and  negligently  suffered  it  to  remain  in  a  de- 
fective condition  implies  that  he  knew,  or 
was  culpably  ignorant,  of  the  defect. 

North  Carolina. — Warner  v.  Western  North 
Carolina  R.  Co.,  94  N.  C.  250. 

Oregon. —  Hough  v.  Grants  Pass  Power  Co., 
41  Oreg.  531,  69  Pac.  655. 

United  States. —  See  Kidwell  v.  Houston, 


etc.,  R.  Co.,  14  Fed.  Cas.  No.  7,757,  3  Woods 
313,  holding  that  a  railroad  servant  suing 
for  an  injury  caused  by  a  defective  car  must 
aver  that  it  was  defective  when  placed  on  the 
road,  or  if  it  afterward  became  defective, 
that  notice  thereof  was  brought  home  to  the 
company. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  832. 

63.  Louisville,  etc.,  Consol.  R.  Co.  v.  Mil- 
ler, 140  Ind.  685,  40  N.  E.  116;  Lake  Erie, 
etc.,  R.  Co.  V.  McHenry,  10  Ind.  App.  525,  37 
N.  E.  186. 

64.  Louisville,  etc.,  R.  Co.  v.  Hall,  87  Ala. 
708,  6  So.  277,  13  Am.  St.  Rep.  84,  4  L.  R.  A. 
710;  Troth  v.  Norcross,  111  Mo.  630,  20  S.  W. 
297;  Miller  v.  Coffin,  19  R.  L  164,  36  Atl.  6. 

Foreign  cars. —  Where  an  accident  occurs 
to  a  railroad  employee  in  consequence  of  the 
introduction  of  a  foreign  and  defectively  con- 
structed car  into  the  train  on  which  he  is  em- 
ployed, and  he  sues  the  railroad  for  dam- 
ages, he  is  not  bound  to  allege  in  his  petition 
that  the  accident  was  caused  by  the  intro- 
duction of  the  foreign  car.  O'Neil  v.  St. 
Louis,  etc.,  R.  Co.,  9  Fed.  337,  3  McCrary  423. 

65.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser, 
163  Ind.  247,  71  N.  E.  218,  660;  Chicago, 
etc.,  R.  Co.  V.  Barnes,  (Ind.  1903)  68  N.  E. 
166;  Indianapolis  Union  R.  Co.  v.  Houlihan, 
157  Ind.  494,  60  N.  E.  943,  54  L.  R.  A.  787; 
Di  Marcho  v.  Builders'  Iron  Foundry,  18  R.  I. 
514,  27  Atl.  328,  28  Atl.  661;  St.  Louis,  etc., 
R.  Co.  V.  George,  85  Tex.  150,  19  S.  W.  1036. 

Negligence  of  master  acting  through  agent. 
— An  allegation  that  the  accident  was  caused 
through  the  negligence  of  defendant  acting 
through  its  superintendent  and  train  des- 
patcher  is  sufficiently  specific.  Galveston, 
etc.,  R.  Co.  V.  Arispe,  5  Tex.  Civ.  App.  611, 
23  S.  W.  928,  24  S.  W.  33. 

66.  Cole  V.  Wood,  11  Ind.  App.  37,  36  N.  E. 
1074;  Vanduzen  Gas,  etc.,  Engine  Co.  v. 
Schelies,  18  Ohio  Cir.  Ct.  602,  10  Ohio  Cir. 
Dec.  256. 

67.  Eagle,  etc.,  Mills  v.  Herron,  119  Ga. 
389,  46  S.  E.  405. 

68.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser, 
163  Ind.  247,  71  N.  E.  218,  660. 

[IV,  H,  2.  a,  (II),  (b),  (4)] 
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(5)  Neglect  of  Statutory  Duty.  Where  the  negligence  alleged  to  have 
caused  the  injury  consists  of  the  breach  of  a  duty  imposed  by  statute  the  declara- 
tion or  complaint  must  set  out  facts  bringing  the  case  within  its  terms.^^  As  a 
general  rule  it  is  sufficient  to  allege  that  the  injury  resulted  from  a  breach  of  the 
statute  dutyj^  without  alleging  in  what  manner  the  failure  to  comply  with  the 
statute  caused  the  injury  or  that  plaintiff  had  no  knowledge  of  the  defector 
danger ;  '^^  or,  where  the  negligence  consists  in  the  failure  to  guard  a  machine, 
that  the  machine  was  dangerous.'^^  Where  the  allegations  bring  the  case  within 
the  statute,  it  will  be  construed  as  a  statutory  not  a  common-law  action,"^*  and  in 
such  a  case  the  statute  itself  need  not  be  recited  or  referred  to,'^^  nor  is  it  neces- 
sary to  negative  exceptions  in  the  statute  which  do  not  apply  to  the  particular 
duty  for  whose  breach  the  action  is  brought.'^^ 

(6)  Liability  Imposed  by  Statute.  Where  the  liability  sought  to  be  enforced 
is  imposed  by  statute,  the  declaration  or  complaint  in  an  action  by  a  servant  to 
recover  for  personal  injuries  must  allege  facts  which  clearly  bring  the  case  within 
the  statute.''^ 


69.  Consolidated  Coal  Co.  v.  Yung,  24  111. 
App.  255;  Robertson  v.  Ford,  164  Ind.  538, 
74  N.  E.  1;  L.  T.  Dickason  Coal  Co.  v.  Un- 
verferth,  30  Ind.  App.  546,  66  N.  E.  759; 
Rietman  v.  Bangert,  26  Ind.  App.  468,  59 
N.  E.  1080;  Leslie  v.  Rich  Hill  Coal  Min.  Co., 
110  Mo.  31,  19  S.  W.  308  (in  which  the 
petition  failed  to  allege  a  "  wilful  failure " 
to  comply  with  the  statute)  ;  Cole  v.  Mayne, 
122  Fed.  836. 

70.  Averments  held  sufficient  see  Balti- 
more, etc.,  R.  Co.  V.  Peterson,  156  Ind.  364, 

59  N.  E.  1044;  Pittsburgh,  etc.,  R.  Co.  -y. 
Moore,  152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A. 
638;  Nickey  v.  Dougan,  34  Ind.  App.  601,  73 
N.  E.  288;  Indiana  Mfg.  Co.  v.  Wells,  31  Ind. 
App.  460,  68  N.  E.  3i9;  Buehner  Chair  Co. 
V.  Feulner,  28  Ind.  App.  479,  63  N.  E.  239; 
Wheeler  v.  Oak  Harbor  Head  Lining,  etc.,  Co., 
126  Fed.  348,  61  C.  C.  A.  250. 

Bill  of  particulars. —  Where  a  complaint 
stated  that  defendant  failed  to  provide  lawful 
safeguards,  that  one  of  such  safeguards  was 
lacking,  and  that  the  place  provided  for  plain- 
tiff to  work  was  unsafe,  defendant  was  enti- 
tled to  a  bill  of  particulars  stating  the  par- 
ticular safeguard  claimed  to  have  been  omit- 
ted, and  in  what  respect  the  place  provided 
to  work  in  was  unsafe.    O'Leary  v.  Candee, 

60  N.  Y.  Suppl.  1103. 

71.  Mobile,  etc.,  R.  Co.  v.  Bromberg,  141 
Ala.  258,  37  So.  395. 

72.  Indiana  Mfg.  Co.  i\  Wells,  31  Ind.  App. 
460,  68  N.  E.  319. 

73.  La  Porte  Carriage  Co.  v.  SuUender, 
(Ind.  App.  1904)  71  N.  E.  922. 

74.  M.  S.  Huey  Co.  v.  Johnston,  164  Ind. 
489,  73  K  E.  996;  Toledo,  etc.,  R.  Co.  v. 
Bond,  35  Ind.  App.  142,  72  N.  E.  647;  Cham- 
berlain V.  Waymire,  32  Ind.  App.  442,  68 
N.  E.  306,  70  N.  E.  81 ;  Diamond  Block  Coal 
Co.  V.  Cuthbertson,  (Ind.  App.  1903)  67  N.  E. 
558  [affirmed  in  (Ind.  1905)  73  K  E. 
818]. 

75.  Lore  v.  American  Mfg.  Co.,  160  Mo. 
608,  61  S.  W.  678.  See  also  Voelker  v.  Chi^ 
cago,  etc.,  R.  Co.,  116  Fed.  867,  holding  that 
it  is^  not  necessary  or  permissible  that  the 
petition  in  an  action  for  injury  from  a  de- 

[IV,  H,  2,  a,  (ii),  (b),  (6)] 


fective  car  coupling  should  cite  or  refer  to  the 
act  of  congress  of  March  2,  1893,  relative  to 
couplings  on  cars  and  by  interstate  carriers. 

76.  Chamberlain  v.  Waymire,  32  Ind.  App. 
442,  68  N.  E.  306,  70  N.  E.  81. 

77.  Under  Ala.  Code  (1896),  §  1749,  subs,  i, 
it  must  be  averred  that  the  defect  in  defend- 
ant's ways,  works,  machinery,  or  plant  arose 
from,  or  has  not  been  discovered  or  remedied 
owing  to  defendant's  negligence  or  the  negli- 
gence of  some  person  in  the  service  of  defend- 
ant and  intrusted  by  defendant  with  the  duty 
of  seeing  that  such  ways,  etc.,  were  in  proper 
condition.  But  it  is  not  necessary  to  allege 
the  name  of  the  person  intrusted  with  the 
duty.  Northern  Alabama  R.  Co.  v.  Shea,  142 
Ala.  119,  37  So.  796.  See  also  and  comjmre 
Sloss-Sheffield  Steel,  etc.,  Co.  v.  Mobley,  139 
Ala.  425,  36  So.  181;  Southern  Car,  etc.,  Co. 
V.  Jennings,  137  Ala.  247,  34  So.  1002;  Hous- 
ton Biscuit  Co.  V.  Dial,  135  Ala.  168,  33  So. 
268;  Alabama  Mineral  R.  Co.  v.  Marcus,  128 
x^la.  355,  30  So.  679;  Woodward  Iron  Co.  v. 
Herndon,  114  Ala.  191,  21  So.  430  [overruling 
with  regard  to  the  necessity  of  naming  the 
person  intrusted  with  the  duty  of  seeing  to 
the  condition  of  the  ways  Louisville,  etc.,  R. 
Co.  V.  Bouldin,  110  Ala.  185,  20  So.  325]; 
Conrad  v.  Gray,  109  Ala.  130,  19  So.  398; 
Seaboard  Mfg.  Co.  v.  Woodson,  94  Ala.  143, 
10  So.  87;  Louisville,  etc.,  R.  Co.  v.  Hawkins,. 
92  Ala.  241,  9  So.  271;  Louisville,  etc.,  R. 
Co.  V.  Coulton,  86  Ala.  129,  5  So.  458; 
Georgia  Pac.  R.  Co.  v.  Propst,  85  Ala.  203, 
4  So.  711. 

In  an  action  under  the  Illinois  act  of  1857, 

"  for  injuries  done  to  persons  by  sea  craft,'* 
it  is  sufficient  to  allege  that  the  injuries  to 
plaintiif,  a  seaman,  were  the  result  of  the 
owner's  negligence.  The  Norway  v.  Jensen, 
52  111.  373. 

Employment  of  minor. —  A  count  charging 
that  plaintiff  was  under  fourteen  years  old, 
and  that  defendant  had  notice  of  that  fact, 
and  wrongfully  and  unlawfully  employed  him 
to  work  in  a  mine,  sufficiently  shows  a  wil- 
ful violation  of  Hurd  Rev.  St.  111.  (1899) 
c.  93,  giving  a  right  of  action  to  the  person 
injured  by  a  wilful  violation  thereof.  Mar- 
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(7)  Negligent  Failure  to  Warn  ok  Instruct  Servant.  In  an  action  by 
a  servant  to  recover  for  injuries  alleged  to  Lave  been  caused  by  reason  of  the 
master's  failure  to  warn  or  instruct  him,  the  declaration  or  complaint  must  allege 
facts  which  show  the  duty  to  warn  or  instruct;  the  masters  knowledge  and  the 
servant's  ignorance  of  the  danger ;  the  negligent  failure  to  warn  or  instruct ;  and 
a  causal  connection  between  such  failure  and  the  injury  complained  of."^^ 

(8)  Negligence  in  the  Employment  or  Retention  of  Servants.  In  an 
action  against  a  master  for  injuries  caused  by  the  negligence  of  a  fellow  servant, 
based  on  the  theory  of  the  negligence  of  the  master  in  selecting  or  retaining  in 
his  service  an  incompetent  servant,  the  declaration  or  complaint  should  allege 
that  the  servant  was  incompetent,  that  the  master  negligently  employed  or 
retained  him  with  knowledge,  actual  or  constructive,  of  his  incompetency,  that 
plaintiff  was  ignorant  thereof,  and  that  the  injury  w^as  caused  by  the  negligence 
of  such  servant      But  an  allegation  that  the  act  of  employing  a  servant  was  done 


quette  Third  Vein  Coal  Co.  v.  Dielie,  208  111. 
116,  70  N.  E.  17. 

78.  JJaftama.— Postal  Tel.  Cable  Co.  v. 
Hulsey,  132  Ala.  444,  31  So.  527,  holding  that 
where  the  facts  alleged  show  a  duty  on  the 
part  of  the  foreman  to  warn  plaintiff  and 
that  plaintiff's  injuries  resulted  from  a  fail- 
ure to  perform  such  duty,  it  is  unnecessary 
specifically  to  aver  the  existence  of  such  duty, 
and  the  negligent  failure  to  discharge  it.  See 
also  Alabama  Mineral  R.  Co.  v.  Marcus,  128 
Ala.  355,  30  So.  679. 

Illinois. —  Wabash  R.  Co.  v.  Bhymer,  214 
111.  579,  73  N.  E.  879  [reversing  112  111.  App. 
225]. 

Indiana. — Peterson  v.  New  Pittsburgh  Coal, 
etc.,  Co.,  149  Ind.  260,  49  N.  E.  8,  63  Am.  St. 
Rep.  289  (allegation  insufficient  in  not  aver- 
ring that  defendant,  or  the  superintendent  or 
foreman,  knew,  or  had  reason  to  know,  of 
plaintiff's  ignorance  of  the  dangers)  ;  Brazil 
Block  Coal  Co.  v.  Young,  117  Ind.  520,  20 
N.  E.  423  (complaint  for  injuries  to  minor 
must  allege  either  that  he  was  too  young  for 
the  service  he  was  required  to  perform,  or 
that  he  had  no  knowledge  of  the  danger,  or 
that  the  master,  knowing  his  age  and  inex- 
perience, neglected  to  give  him  necessary 
warning  and  instruction)  ;  Danley  v.  Scanlon, 
116  Ind.  8,  17  N.  E.  158  (complaint  for  in- 
jury to  minor  held  sufficiently  specific)  ;  In- 
diana Mfg.  Co.  V.  Wells,  31  Ind.  App.  460,  68 
N.  E.  319  (averment  of  failure  to  instruct 
servant  indispensable)  ;  Peerless  Stone  Co.  v. 
Wray,  10  Ind.  App.  324,  37  N.  E.  1058 
(causal  connection  must  be  shown  between 
master's  failure  to  warn  and  the  injury  re- 
ceived) ;  Becker  v.  Baumgartner,  5  Ind.  App. 
576,  32  N.  E.  786  (facts  must  show  want  of 
knowledge  of  danger  by  servant ) . 

Tennessee. —  Whitelaw  v.  Memphis,  etc.,  R. 
Co.,  16  Lea  391,  1  S.  W.  37,  holding  good 
a  declaration  which  averred  that  plaintiff,  a 
youth  of  about  nineteen  years  of  age,  had 
never  in  fact  been  employed  in  the  particular 
work  in  the  doing  of  which  the  injury  was 
incurred,  and  was  ignorant  of  the  proper  tools 
to  perform  the  work  with  safety,  was  not  in- 
structed  by  defendant  as  to  the  danger  of 
the  work,  not  furnished  with  proper  tools  to 
do  the  work. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Harrington, 
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62  Tex.  597  (averment  showing  that  failure 
of  duty  was  chargeable  to  defendant  neces- 
sarily) ;  Hillsboro  Oil  Co.  v.  White,  (Civ. 
App.  1899)  54  S.  W.  432  (petition  held  suffi- 
cient) ;  White  v.  San  Antonio  Waterworks 
Co.,  9  Tex.  Civ.  App.  465,  29  S.  W.  252  (com- 
plaint for  injuries  to  minor  held  sufficient)  ; 
Campbell  v.  Walker,  (Civ.  App.  1893)  22 
S.  W.  823  (complaint  held  good  on  general 
demurrer)  ;  Bonner  v.  Moore,  3  Tex.  Civ.  App. 
416,  22  S.  W.  272  (facts  held  sufficient  to 
show  duty ) . 

West  Virginia. —  Trump  v.  Tidewater  Coal, 
etc.,  Co.,  46  W.  Va.  238,  32  S.  E.  1035,  hold- 
ing that  the  fact  that  a  complaint  failed  to 
allege  that  a  minor  servant  did  not  possess  the 
necessary  experience  and  skill  to  appreciate 
and  guard  against  the  increased  danger  in  the 
work  to  which  he  was  assigned  does  not  make 
it  demurrable  where  it  was  alleged  that  after 
he  was  directed  to  do  more  dangerous  work 
defendant  "wrongfully  and  negligently" 
failed  to  instruct  and  direct  plaintiff  in  the 
discharge  of  said  duty. 

United  States. —  O'Connor  v.  Atchison,  etc., 
R.  Co.,  137  Fed.  503,  70  C.  C.  A.  87  (in  which 
the  declaration  failed  to  allege  that  defend- 
ant knew,  or  should  have  known,  that  deceased 
was  inexperienced,  of  immature  judgment,  or 
ignorant  of  the  dangers  attending  the  serv- 
ice) ;  Fortin  v.  Manville  Co.,  128  Fed.  642 
(holding  that  a  mere  allegation  that  it  was 
defendant's  duty  to  warn  plaintiff,  which  had 
not  been  done,  without  an  allegation  of  facts 
from  which  it  appeared  that  the  duty  existed, 
was  insufficient). 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  834. 

79.  Georgia. —  Ellington  v.  Beaver  Dam 
Lumber  Co.,  93  Ga.  53,  19  S.  E.  21. 

Indiana. —  Indianapolis,  etc.,  Rapid  Transit 
Co.  V.  Foreman,  162  Ind.  85,  69  N.  E.  660, 
102  Am.  St.  Rep.  185;  Pittsburgh,  etc.,  R. 
Co.  V.  Sullivan,  141  Ind.  83,  40  N.  E.  138,  50 
Am.  St.  Rep.  313,  27  L.  R.  A.  840;  Indiana, 
etc.,  R.  Co.  V.  Dailey,  110  Ind.  75,  10  N.  E. 
631;  Bogard  v.  Louisville,  etc.,  R.  Co.,  100 
Ind.  491;  Indianapolis,  etc..  Rapid  Transit 
Co.  V.  Andis,  33  Ind.  App.  625,  72  N.  E.  145. 

Iowa. —  Troughear  v.  Lower  Vein  Coal  Co., 
62  Iowa  576,  17  N.  W.  775. 

Maine.— Elwell  v.  Hacker,  86  Me.  416,  30 
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in  a  negligent  manner,  and  that  in  consequence  thereof  an  incompetent  servant 
was  taken  into  defendant's  service,  iias  been  held  a  sufficient  specification  of 
negligence  in  employing  an  incompetent  servant,  without  alleging  that  defendant 
knew,  or  could  have  known,  of  his  incompetency.^^ 

(9)  ]^EGLiGENT  EMPLOYMENT  OF  INSUFFICIENT  FoECE.  Where  the  theory  of 
an  action  by  a  servant  to  recover  for  personal  injuries  is  that  the  master  was 
negligent  in  failing  to  employ  a  sufficient  number  of  men  for  the  work,  a  general 
allegation  that  the  master  negligently  failed  to  provide  a  sufficient  force,  in 
consequence  of  which  the  injury  complained  of  was  sustained,  is  sufficients^ 

(ill)  Negligence  of Eellow  Servants — (a)  Li  General.  A  declaration, 
petition,  or  complaint  to  recover  for  an  injury  to  a  servant  caused  by  the  negli- 
gence of  the  master  need  not  affirmatively  aver  that  the  injury  was  not  caused  by 
the  negligence  of  fellow  servants  and  where  the  negligence  is  charged  directly 
against  the  master,  although  a  corporation  incapable  of  acting  otherwise  than 
through  agents,  it  will  not  be  assumed  on  demurrer  that  the  act  or  omission  was, 
in  its  nature,  that  of  a  fellow  servant.^^    But  where  the  negligent  act  or  omission 


Atl.  64;  Lawler  v.  Androscoggin  E,,  Co.,  62 
Me.  463,  16  Am.  Rep.  492. 

Maryland. —  State  v.  Chesapeake  Beach  R. 
Co.,  98  Md.  35,  56  Atl.  385. 

Missouri. —  Moss  v.  Pacific  R.  Co.,  49  Mo. 
167,  8  Am.  Rep.  126. 

Montana. —  Kelly  v.  Cable  Co.,  13  Mont. 
411,  34  Pac.  611. 

North  Carolina. —  Harris  v.  Balfour  Quarry- 
Co.,  131  N.  C.  553,  42  S.  E.  973. 

Ohio. —  Binder  v.  Cincinnati,  etc.,  R.  Co., 
16  Ohio  Cir.  Ct.  262,  9,  Ohio  Cir.  Dec.  98. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362,  41  S.  E.  726. 

United  States. —  Kidwell  v.  Houston,  etc., 
R.  Co.,  14  Fed.  Cas.  No.  7,757,  3  Woods  313. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  835. 

Necessity  of  charging  negligence  in  selec- 
tion of  servant  see  Tennessee  Coal,  etc.,  Co. 
V.  Bridges,  144  Ala.  229,  39  So.  902. 

Allegations  held  sufficient  see  Montgomery 
First  Nat.  Bank  v.  Chandler,  144  Ala.  286, 
39  So.  822;  Conrad  v.  Gray,  109  Ala.  130, 
19  So.  398;  Hall  v.  Bedford  Quarries  Co.,  156 
Ind.  460,  60  N.  E.  149;  Lake  Shore,  etc.,  R. 
Co.  V.  Stupak,  123  Ind.  210,  23  N.  E.  246; 
Blake  v.  Maine  Cent.  R.  Co.,  70  Me.  60,  35 
Am.  Rep.  297;  Peter  v.  Middlesex,  etc.,  Trac- 
tion Co.,  69  N.  J.  L.  456,  55  Atl.  35;  Lan- 
try  V.  Lowrie,  (Tex.  Civ.  App.  1900)  58 
S.  W.  837;  Gulf,  etc.,  R.  Co.  v.  Pierce, 
7  Tex.  Civ.  App.  597,  25  S.  W.  1052; 
Galveston,  etc.,  R.  Co.  v.  Eckols,  7  Tex. 
Civ.  App.  429,  26  S.  W.  1117;  Conover  v. 
Neher-Ross  Co.,  38  Wash.  172,  80  Pac.  281, 
107  Am.  St.  Rep.  841;  Fitts  v.  Waldeck,  51 
Wis.  567,  8  N.  W.  363;  Kasadarian  v.  James 
Hill  Mfg.  Co.,  130  Fed.  62;  Kerlin  v.  Chicago, 
etc.,  R.  Co.,  50  Fed.  185.  See  Yazoo,  etc., 
R.  Co.  V.  Schraag,  84  Miss.  125,  36  So.  193, 
in  which  the  declaration  was  not  attacked 
at  the  trial,  and  was  held  sufficient  to  sup- 
port a  recovery. 

The  particulars  of  the  servant's  incompe- 
tency need  not  be  set  out.  Johnston  v.  Cana- 
dian Pac.  R.  Co.,  50  Fed.  886. 

The  exact  time  of  the  master's  knowledge 
of  the  servant's  incompetency  need  not  be 
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alleged.  Wabash,  etc.,  R.  Co.  v.  Morgan,  132 
Ind.  430,  31  N.  E.  661,  32  N.  E.  85. 

An  averment  of  "negligence  and  careless- 
ness "  is  not  equivalent  to  alleging  that  the 
servant  was  "  incompetent."  Kelly  v.  Cabk 
Co.,  13  Mont.  411,  34  Pac.  611. 

80.  Galveston  Rope,  etc.,  Co.  v.  Burkett,  2 
Tex.  Civ.  App.  308,  21  S.  W.  958. 

81.  Alabama  Great  Southern  R.  Co.  v. 
Vail,  142  Ala.  134,  38  So.  124,  110  Am.  St. 
Rep.  23;  Supple  v.  Agnew,  191  111.  439,  61 
N.  E.  392  [reversing  80  111.  App.  437]; 
Harper  v.  Norfolk,  etc.,  R.  Co.,  36  Fed.  102. 

83.  Hess  V.  Rosenthal,  160  111.  621,  43  N.  E. 
743;  Cribben  v.  Callaghan,  156  111.  549,  41 
N.  E.  178;  Mott  v.  Chicago,  etc.,  R.  Co.,  102 
111.  App.  412;  Louisville,  etc.,  Consol.  R.  Co. 
V.  Miller,  140  Ind.  685,  40  N.  E.  116;  Penn- 
sylvania Co.  V.  Burgett,  7  Ind.  App.  338,  33 
N.  E.  914,  34  N.  E.  650;  Young  v.  Sickle, 
etc..  Iron  Co.,  103  Mo.  324,  15  S.  W.  771; 
Behm  v.  Armour,  58  Wis.  1,  15  N.  W,  806. 

Contributory  negligence  of  fellow  servant. 
—  Where  a  servant  alleges  that  he  receives 
injuries  through  the  negligence  of  the  master 
and  sets  forth  the  acts  of  omission  constitut- 
ing the  negligence,  the  fact  that  the  petition 
shows  that  the  negligence  of  a  fellow  servant 
was  a  contributory  cause  to  the  injury  does 
not  render  it  subject  to  demurrer.  Young 
V.  Shickle,  etc.,  Iron  Co.,  103  Mo.  324,  15 
S.  W.  771.  See  also  Kentucky,  etc..  Bridge 
Co.  V.  Hall,  125  Ind.  220,  25  N.  E.  219,  hold- 
ing that,  in  an  action  against  a  railroad  com- 
pany by  an  employee  of  another  company,  the 
complaint  need  not  allege  that  plaintiff's 
fellow  servants  were  not  guilty  of  contribu- 
tory negligence. 

83.  California. —  Brown  v.  Central  Pac.  R. 
Co.,  68  Cal.  171,  7  Pac.  447,  8  Pac.  828. 

Florida. —  Jacksonville,  etc.,  R.  Co.  v.  Gal- 
vin,  29  Fla.  636,  11  So.  231,  16  L.  R.  A.  337. 

Illinois. —  Libby  v.  Scherman,  146  111.  540, 
34  N.  E.  801,  37  Am.  St.  Rep.  191;  Braun  v. 
Conrad  Seipp  Brewing  Co.,  72  111.  App.  232. 

Indiana. —  Bedford  Belt  R.  Co.  v.  Brown, 
142  Ind.  659,  42  N.  E.  359;  Hoosier  Stone  Co. 
V.  McCain,  133  Ind.  231,  31  N.  E.  956;  Ohio, 
etc.,  R.  Co.  V.  Collarn,  73  Ind.  261,  38  Am. 
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which  caused  the  injury  is  charged  as  that  of  a  servant  or  agent  of  the  master, 
the  declaration  or  complaint  must  show  that  plaintiff  and  such  agent  or  servant 
were  not  fellow  servants,^*  or  that  defendant  was  negligent  in  employing  such 
agent  or  servant,  or  retained  him  after  he  knew,  or  ought  to  have  known,  that  he 
was  incompetent,^^  and  that  plaintiff  had  no  knowledge  thereof.®^ 

(b)  Under  Statutes  Modifying  Fellow  Servant  Rule.  Where  a  recovery  is 
sought,  under  an  Employers'  Liability  Act,  for  injuries  caused  by  the  negligence 


Rep.  134;  Hildebrand  v.  Toledo,  etc.,  R.  Co., 
47  Ind.  399. 

Minnesota. —  Fraser  v.  Red  River  Lumber 
Co.,  42  Minn.  520,  44  N.  W.  878;  Olson  v. 
St.  Paul,  etc.,  R.  Co.,  34  Minn.  477,  26  N.  W. 
605;  Larson  v.  St.  Paul,  etc.,  R.  Co.,  34  Minn. 
477,  26  N.  W.  604. 

Neio  Hampshire. —  Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. 

New  York. —  Paolo  v.  Hunter,  3  N.  Y.  App. 
Div.  528,  38  N.  Y.  Suppl.  356.  But  see  Kudik 
V.  Lehigh  Valley  R.  Co.,  78  Hun  492,  29  N.  Y. 
Suppl.  533. 

Oregon. —  Wild  v.  Oregon  Short-Line,  etc., 
R.  Co.,  21  Oreg.  159,  27  Pac.  954. 

Utah. —  Cramer  v.  Union  Pac.  R.  Co.,  3 
Utah  504,  24  Pac.  911;  Minter  v.  Union  Pac. 
R.  Co.,  3  Utah  500,  24  Pac.  911. 

Wisconsin. —  Lessard  v.  Northern  Pac.  R. 
Co.,  81  Wis.  189,  51  N.  W.  321;  Haley  i\ 
W^estern  Transit  Co.,  76  Wis.  344,  45  N.  W. 
16;  Hulehan  v.  Green  Bay,  etc.,  R.  Co.,  58 
Wis.  319,  17  N.  W.  17. 

United  States. —  Hermann  v.  Port  Blakely 
Mill  Co.,  69  Fed.  646. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  839. 

84.  California. —  Collier  v.  Steinhart,  51 
Cal.  116. 

Georgia. —  Hovis  v.  Richmond,  etc.,  R.  Co., 
91  Ga.  36,  16  S.  E.  211. 

Illinois. —  Joliet  Steel  Co.  v.  Shields,  134 
HI.  209,  25  N.  E.  569  [reversing  32  111.  App. 
598] ;  East  St.  Louis  Connecting  R.  Co.  v. 
Dwyer,  41  111.  App.  522.  Contra,  Duffy  v. 
Kivilin,  98  111.  App.  483  [affirmed  in  195  lU. 
630,  63  N.  E.  503]. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Light- 
heiser,  163  Ind.  247,  71  N.  E.  218,  660;  New 
Pittsburgh  Coal,  etc.,  Co.  v.  Peterson,  136 
Ind.  398,  35  N.  E.  7,  43  Am.  St.  Rep.  327 
[affirming  14  Ind.  App.  634,  43  N.  E.  270]  ; 
Indianapolis,  etc.,  R.  Co.  v.  Johnson,  102  Ind. 
352,  26  N.  E.  200 ;  Bogard  v.  Louisville,  etc., 
R.  Co.,  100  Ind.  491;  Brazil,  etc.,  Coal  Co.  v. 
Cain,  98  Ind.  282. 

Louisiana. —  Bell  v.  Globe  Lumber  Co.,  107 
La.  725,  31  So.  994. 

Maryland. —  State  v.  Chesapeake  Beach  R. 
Co.,  98  Md.  35,  56  Atl.  385. 

Massachusetts. — Flynn  v.  Salem,  134  Mass. 
351. 

Minnesota. —  Bover  v.  Eastern  R.  Co.,  87 
Minn.  367,  92  N.  W.  326. 

Missouri. —  Higgins  v.  Missouri  Pac.  R. 
Co.,  104  Mo.  413,  16  S.  W.  409. 

Nebraska. —  Kitchen  Bros.  Hotel  Co.  V. 
Dixon,  (1904)  98  N.  W.  316. 

Rhode  Island. —  Laporte  v.  Cook,  20  R.  I. 
261,  38  Atl.  700;  Di  Marcho  v.  Builders'  Iron 


Foundry,  18  R.  I.  514,  27  Atl.  328,  28  Atl. 
661. 

Wisconsin. —  W^hitwam  v.  Wisconsin,  etc., 
R.  Co.,  58  Wis.  408,  17  N.  W.  124;  Dwyer  v. 
American  Express  Co.,  55  Wis.  453,  13  N.  W. 
471. 

United  States. — Fortin  v.  Manville  Co.,  128 
Fed.  642;  Mealman  v.  Union  Pac.  R.  Co.,  37 
Fed.  189,  2  L.  R.  A.  192;  Kidwell  v.  Hous- 
ton, etc.,  R.  Co.,  14  Fed.  Cas.  No.  7,757,  3 
Woods  313.  But  see  Evans  v.  Carbon  Hill 
Coal  Co.,  47  Fed.  437,  where  the  demurrer 
was  overruled  on  the  ground  that  the  court 
would  not  assume  that  servants  of  the  same 
master  are  engaged  in  a  common  employ- 
ment. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  838. 

Where  facts  showing  the  relation  of  the 
parties  are  allowed,  an  allegation  denying 
the  relationship  of  fellow  servants  is  not 
necessary.  Chicago,  etc.,  R.  Co.  v.  Swan,  176 
111.  424,  52  N.  E.  916  [affirming  70  111.  App. 
331];  Chicago  City  R.  Co.  v.  Leach,  80  111. 
App.  354. 

An  allegation  that  "  the  engineer  was  then 
and  there,  and  in  that  behalf,  the  vice-prin- 
cipal of  the  defendant,  and  his  said  act  and 
negligence  was  the  act  and  negligence  of  the 
defendant,"  is  a  legal  conclusion,  and  not  an 
averment  of  an  issuable  fact.  Higgins  c. 
Missouri  Pac.  R.  Co.,  104  Mo.  413,  16  S.  W. 
409. 

Facts  alleged  held  to  negative  fellow  serv- 
ice see  Louisville,  etc.,  Consol.  R.  Co.  v.  Haw- 
thorn, 147  111.  226,  35  N.  E.  534  [affirming 
45  111.  App.  635]  ;  Hathaway  v.  Des  Moines, 
97  Iowa  333,  66  N.  W.  188;  Fraser  v.  Red 
River  Lumber  Co.,  42  Minn.  520,  44  N.  W. 
878. 

85.  California. —  Collier  v.  Steinhart,  51 
CaL  116. 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Dailey. 
110  Ind.  75,  10  N.  E.  631;  Helfrich  v.  Wil- 
liams, 84  Ind.  553;  Slattery  v.  Toledo,  etc., 
R.  Co.,  23  Ind.  81;  Salem  Stone,  etc.,  Co.  v. 
Chastain,  9  Ind.  App.  453,  36  N.  E.  910. 

Louisiana. —  Bell  v.  Globe  Lumber  Co.,  107 
La.  725,  31  So.  994. 

North  Carolina. —  Hobbs  v.  Atlantic,  etc., 
R.  Co.,  107  N.  C.  1,  12  S.  E.  124,  9  L.  R.  A. 
838;  Hagins  v.  Cape  Fear,  etc.,  R.  Co.,  106 
N.  C.  537,  11  S.  E.  590. 

Rhode  Island. —  Flynn  v.  International 
Power  Co.,  24  R.  I.  291,  52  Atl.  1089,  holding 
that  a  count  alleging  that  a  servant  was  neg- 
ligently employed  to  do  certain  work,  that  he 
did  it,  and  was  unfit,  is  sufficient. 

86.  Indianapolis,  etc.,  Rapid  Transit  Co.  i\ 
Foreman,  162  Ind.  85,  69  N.  E.  669,  102  Am. 
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of  fellow  servants,  the  declaration  or  complaint  must  contain  allegations  wliich 
clearly  bring  the  case  within  the  terms  of  the  statute,  and  must  show  to  which 
servant  or  servants  neghgence  is  imputed,  and  fully  and  detinitely  state  what 
acts  or  omissions  of  such  servants  constitute  the  negligence  complained  of.^^ 


St.  Eep.  185 ;  Indiana,  etc.,  R.  Co.  v.  Dailey, 
110  Ind.  75,  10  N.  E.  631. 

87.  Tennessee  Coal,  etc.,  R.  Co.  v.  Bridges, 
144  Ala.  229,  39  So.  902  (in  which  the  com- 
plaint failed  to  state  that  the  engine  or  car 
was   "  on   any  railroad  track " )  ;  Alabama 
Great  Southern  R.  Co.  v.  Williams,  140  Ala. 
230,  37  So.  255  (in  which  it  was  left  to  in- 
ference that  the  person  in  charge  of  the  loco- 
motive was  a  servant  of  defendant )  ;  Sloss- 
Sheffield  Steel,  etc.,  Co.  X).  Mobley,  139  Ala. 
425,  36  So.  181  (failure  to  allege  that  engine 
was  on  a  railway)  ;  Southern  Car,  etc.,  Co, 
Bartlett,  137  Ala.  234,  34  So.  20  (counts  held 
bad  under  Code,  §  1749,  subds.  2,  3)  ;  Bear 
Creek  Mill  Co.  v.  Parker,  134  Ala.  293,  32 
So.  700  (count  insufficient  under  either  subd. 
2  or  3  of  Code,  §  1749)  ;  Louisville,  etc.,  R. 
Co.  V.  Jones,  130  Ala.  456,  30  So.  586  (count 
insufficient  under  Code,   §   1749,  subd.  1)  ; 
Georgia  Cent.  R.  Co.  v.  Lamb,  124  Ala.  172, 
26  So.  969  (complaint  bad  under  both  subds. 
4  and  5  of  Code,  §  1749)  ;  Alabama  Great 
Southern  R.  Co.  v.  Davis,  119  Ala.  572,  24 
So.  862  (count  defective  for  not  showing  that 
engine  was  on  a  railway,  or  on  some  part  of 
the  track,  within  subd.  5  of  the  act)  ;  Postal 
Tel.  Cable  Co.  v.  Hulsey,  115  Ala.  193,  22  So. 
854    (allegations  insufficient  under  subd.  3 
of  the  act )  ;  Louisville,  etc.,  R.  Co.  "C.  Bouldin, 
110  Ala.  185,  20  So.  325  (allegation  insuffi- 
cient under  subd.  2  of  the  act)  ;  Louisville, 
etc.,  R.  Co.  V.  Woods,  105  Ala.  561,  17  So.  41 
(allegation  insufficient  under  subd.  5  of  the 
act)  ;   Chicago,  etc.,  R.  Co.  v.  Barnes,  164 
Ind.  143,  73  N.  E.  91,  (1903)  68  N.  E.  166; 
Muncie  Pulp  Co.  v.  Davis,  162  Ind.  558,  70 
N.  E.  875  (failure  to  allege  duty  of  superior 
servant    under    Burns    Annot.    St.  (1901) 
§  7083,  subd.  2 )  ;  Southern  Indiana  R.  Co.  f  . 
Martin,  160  Ind.  280,  66  N.  E.  886  (failure 
to  allege  duty  of  plaintiff  to  conform  to  the 
order  of  the  foreman,  or  that  the  latter  was 
acting  in  any  other  capacity  than  that  of  a 
fellow  servant)  ;  Thacker  v.  Chicago,  etc.,  R. 
Co.,  159  Ind.  82,  64  N.  E.  605,  59  L.  R.  A. 
792;  Cleveland,  etc.,  R.  Co.  v.  Peirce,  34  Ind. 
App.  188,  72  N.  E.  604  (failure  to  allege  that 
negligent  servants  were  in  the  line  of  their 
duty  when  they  committed  the  acts  charged)  ; 
Ft.  Wayne  Gas  Co.  v.  Nieman,  33  Ind.  App. 
178,  71  N.  E.  59  (failure  to  allege  authority 
of  negligent  servant,  or  that  plaintiff  was 
bound  to  conform  to  his  order)  ;  Cleveland, 
etc.,  R.  Co.  V.  Scott,  29  Ind.  App.  519,  64 
N.  E.  896  (complaint  bad  under  subd.  1  of 
act,  but  good  under  subd.  2)  ;  Corning  Steel 
Co.  V.  Pohlplatz,  29  Ind.  App.  250,  64  N.  E. 
476  (averments  insufficient  under  subds.  2,4, 
of  the  act)  ;  Atchison,  etc.,  R.  Co.  -y.  O'Neill, 
49  Kan.  367,  30  Pac.  470  (general  allegation 
of  negligence  insufficient)  ;  Albrecht  v.  Mil- 
waukee, etc.,  R.  Co.,  87  Wis.  105,  58  N.  W. 
72,  41  Am.  St.  Rep.  30   (complaint  under 
Sanborn   &  B.  Annot.   St.   §    1816a,  must 
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specify  to  which  class  the  negligent  servant 
belonged ) . 

While  it  is  unnecessary  to  use  the  precise 
words  of  the  statute  in  stating  a  cause  of 
action,  yet  no  form  of  allegation  which 
amounts  to  less  than  the  equivalent  of  the 
words  of  the  statute  will  be  sufficient. 
Southern  Indiana  R.  Co.  v.  Martin,  160  Ind. 
280,  66  N.  E.  886. 

The  particular  acts  or  omissions  constitut- 
ing the  negligence  need  not  be  averred.  Mo- 
bile, etc.,  R.  Co.  V.  George,  94  Ala.  199,  10 
So.  145.  See  also  Sloss-Sheffield  Steel,  etc., 
Co.  t-.  Mobley,  139  Ala.  425,  36  So.  181. 

Name  of  negligent  servant. —  In  Alabama 
the  complaint  must  allege  the  name  of  the 
negligent  fellow  servant,  or  that  his  name  is 
unknown  to  plaintiff  ( Georgia  Cent.  R.  Co.  v. 
Lamb,  124  Ala.  172,  26  So.  969;  Woodward 
Iron  Co.  V.  Herndon,  114  Ala.  191,  21  So. 
430;  Southern  R.  Co.  v.  Cunningham,  112 
Ala.  496,  20  So.  639;  Louisville,  etc.,  R.  Co. 
V.  Bouldin,  110  Ala.  185,  20  So.  325.  But 
see  McNamara  i".  Logan,  100  Ala.  187,  14  So. 
175),  but  in  Massachusetts  the  name  of  the 
superintendent  need  not  be  stated  (Wood- 
bury t.  Post,  158  Mass.  140,  33  N.  E.  86). 

Nature  of  superintendency  need  not  be 
averred. —  Louisville,  etc.,  R.  Co.  v.  Orr,  94 
Ala.  602.  10  So.  167. 

Averment  of  knowledge  of  danger  by  neg- 
ligent servant  unnecessary  see  Robinson  Min. 
Co.  V,  Tolbert,  132  Ala.  462,  31  So.  519; 
Mobile,  etc.,  R.  Co.  v.  George,  94  Ala.  199,  10 
So.  145.  But  see  Louisville,  etc.,  R.  Co. 
Bouldin,  110  Ala.  185,  20  So.  325. 

Negligence  of  fellow  servants  sufficiently 
pleaded  see  Alabama  Great  Southern  R.  Co. 
f.  Williams,  140  Ala.  230,  37  So.  255  (count 
charging  wilful  and  wanton  negligence)  ; 
Southern  Car,  etc.,  Co.  v.  Bartlett,  137  Ala. 
234,  34  So.  20  (counts  under  subds.  2  and  3 
of  Code,  §  1749 )  ;  Bear  Creek  Mill  Co.  v. 
Parker,  134  Ala.  293,  32  So.  700  (count  alleg- 
ing negligence  of  locomotive  engineer,  and 
further  count  alleging  negligence  of  person 
intrusted  with  superintendence  of  train)  ; 
Southern  R.  Co.  v.  Jackson,  133  Ala.  384,  31 
So.  988  (complaint  under  subd.  5)  ;  Birming- 
ham Southern  R.  Co.  'C.  Cuzzart,  133  Ala. 
262,  31  So.  979  (complaint  under  subd.  2)  ; 
Louisville,  etc.,  R.  Co.  Jones,  130  Ala.  456, 
30  So.  586  (count  based  on  negligence  of 
superintendent)  ;  Louisville,  etc.,  R.  Co.  Vi, 
York,  128  Ala.  305,  30  So.  676  (count  under 
subd.  5);  Southern  R.  Co.  v.  Shields,  121 
Ala.  460,  25  So.  811,  77  Am.  St.  Rep.  66 
(  count  under  subd.  2)  ;  Bessemer  Land,  etc., 
Co.  t'.  Campbell,  121  Ala.  50,  25  So.  793,  77 
Am.  St.  Rep.  17  (negligence  of  superintend- 
ent) ;  Woodward  Iron  Co.  v.  Herndon,  114 
Ala.  191,  21  So.  430  (complaint  under  subd. 
5)  ;  Louisville,  etc.,  R.  Co.  v.  Markee,  103 
Ala.  160,  15  So.  511,  49  Am.  St.  Rep.  21 
(counts  under  subds.  1  and  5)  ;  Highland 
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(iv)  Negativing  Assumption  of  Eisk^^  —  (a)  In  General.  In  a  number 
of  states  it  is  necessary,  in  an  action  by  a  servant  against  liis  master  to  recover 
for  personal  injuries,  for  the  declaration,  petition,  or  complaint  to  negative 
assumption  of  risk  on  the  part  of  plaintiff,^^  while  in  others  assumption  of  risk  is 


Ave.,  etc.,  R.  Co.  v.  Dusenberry,  98  Ala.  239, 
13  So.  308  (count  under  subd.  5);  Kansas 
City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  240,  12 
So.  88  ( count  under  subd.  2 )  ;  Seaboard  Mfg. 
Co.  V.  Woodson,  94  Ala.  143,  10  So.  87  (count 
under  subd.  2)  ;  Hudson  v.  East  Tennessee, 
etc.,  R.  Co.,  93  Ga.  816,  21  S.  E.  126;  Cen- 
tral R.  Co.  V.  Hubbard,  86  Ga.  623,  12  S.  E. 
1020  (charging  negligence  of  persons  in 
charge  of  engines,  etc.)  ;  Pittsburgh,  etc.,  R. 
Co.  V.  Collins,  163  Ind.  569,  71  N.  E.  661  (al- 
legation under  subd.  4)  ;  Chicago,  etc.,  R. 
Co.  V.  Barnes,  (Ind.  1903)  68  N.  E.  166 
(complaint  under  subd.  4)  ;  Lake  Erie,  etc., 
R.  Co.  V.  Charman,  161  Ind.  95,  67  N.  E. 
923  (complaint  under  subd.  2)  ;  Thacker  v. 
Chicago,  etc.,  R.  Co.,  159  Ind.  82,  64  N.  E. 
605,  59  L.  R.  A.  792  (complaint  under  subd. 
2)  ;  Chicago,  etc.,  R.  Co.  v.  Lain,  (Ind.  App. 
1904)  72  N.  E.  539  (count  under  subd.  2  not 
bad  for  incidentally  stating  facts  constitut- 
ing cause  of  action  under  subd.  4)  ;  Chicago, 
etc.,  R.  Co.  V.  Tackett,  33  Ind.  App.  379,  71 
N.  E.  524  (negligence  under  subd.  2)  ;  Indi- 
ana Mfg.  Co.  V.  Buskirk,  32  Ind.  App.  414,  68 
N.  E.  925  (complaint  under  subd.  2)  ;  Chi- 
cago, etc.,  R.  Co.  V.  Richards,  28  Ind.  App. 
46,  61  N.  E.  18  (negligence  of  person  in 
charge  of  locomotive,  train,  etc.)  ;  Louis- 
ville, etc.,  R.  Co.  V.  Hawkins,  51  S.  W.  426, 
21  Ky.  L.  Rep.  354  (charging  negligence  in 
running  and  operating  train)  ;  Lindgren  v. 
Minneapolis,  etc.,  R.  Co.,  86  Minn.  152,  90 
N.  W.  381  (complaint  under  Gen.  St.  (1894) 
§  2701);  Cheaves  v.  Southern  R.  Co.,  82 
Miss.  48,  33  So.  649,  34  So.  385  (declaration 
under  Const.  §  193)  ;  Kath  i".  Wisconsin  Cent. 
R.  Co.,  121  Wis.  503,  99  N.  W.  217  (negli- 
gence under  Rev.  St.  (1898)  §  1816,  subd.  2^. 

88.  Conformity  of  instructions  to  pleading 
see  infra,  IV,  H,  7,  a,  (iv). 

Issues,  proof,  and  variance  see  infra,  IV, 
H,  2,  d,  (I),  (B). 

Plea  or  ansv/er  see  infra,  IV,  H,  2,  b,  (iii). 

89.  Connecticut. —  Hayden  v.  Smithville 
Mfg.  Co.,  29  Conn.  548. 

Florida.—  See  Walsh  v.  Western  R.  Co.,  34 
ria.  1,  15  So.  686. 

Indiana. — Indianapolis,  etc..  Rapid  Transit 
Co.  V.  Foreman,  162  Ind.  85,  69  N.  E.  669, 
102  Am.  St.  Rep.  185;  American  Rolling  Mill 
Co.  V.  Hullinger,  161  Ind.  673,  67  N.  E.  986, 
69  N.  E.  460;  Salem-Bedford  Stone  Co.  v. 
Hobbs,  144  Ind.  146,  42  N.  E.  1022;  Peerless 
Stone  Co.  v.  W^ray,  143  Ind.  574,  42  N.  E. 
927;  Ames  v.  Lake  Shore,  etc.,  R.  Co.,  135 
Ind.  363,  35  N.  E.  117;  Spencer  v.  Ohio,  etc., 
R.  Co.,  130  Ind.  181,  29  N.  E.  915;  Louis- 
ville, etc.,  R.  Co.  t\  Corps,  124  Ind.  427,  24 
N.  E.  10463  8  L.  R.  A.  636;  Louisville,  etc., 
R.  Co.  V.  Sandford,  117  Ind.  265,  19  N.  E. 
770;  Indiana,  etc.,  R.  Co.  v.  Dailey,  110  Ind. 
75,  10  N.  E.  631;  Lake  Shore,  etc.,  R.  Co.  v. 
Stupak,  108  Ind.  1,  8  N.  E.  630;  Indiana, 


etc..  Coal  Co.  v.  Batey,  34  Ind.  App.  16,  71 
N.  E.  191;  Baltimore,  etc.,  R.  Co.  v.  Hun- 
sucker,  33  Ind.  App.  27,  70  N.  E.  556; 
Walker  v.  Wehking,  29  Ind.  App.  62,  63  N.  E. 
128 ;  Ohio  Valley  Coffin  Co.  v.  Goble,  28  Ind. 
App.  362,  62  N.  E.  1025;  Becker  v.  Baum- 
gartner,  5  Ind.  App.  576,  32  N.  E.  786.  But 
see  Indianapolis,  etc.,  R.  Co.  v.  Klein,  11 
Ind.  38. 

Kentucky. —  Bogenschutz  f.  Smith,  (1887) 
3  S.  W.  800. 

Maine. —  Buzzell  v.  Laconia  Mfg.  Co.,  48 
Me.  113,  77  Am.  Dec.  212. 

Minnesota. —  Jorgenson  v.  Smith,  32  Minn. 
79,  19  N.  W.  388. 

Nebraska. —  Missouri  Pac.  R.  Co.  v.  Bax- 
ter, 42  Nebr.  793,  60  N.  W.  1044. 

Ohio. —  Chicago,  etc..  Coal,  etc.,  Co.  v.  Nor- 
man, 49  Ohio  St.  598,  32  N.  E.  857;  Mad 
River,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St.  541, 
67  Am.  Dec.  312;  Memphis,  etc..  Packet  Co. 
V.  Britton,  25  Ohio  Cir.  Ct.  153. 

Rhode  Island. —  Dalton  v.  Rhode  Island 
Co.,  25  R.  I.  574,  57  Atl.  383.  But  see  Lee 
V.  Reliance  Mills  Co.,  21  R.  I.  322,  43  Atl. 
536. 

Tennessee. —  Whitelaw  v.  Memphis,  etc.,  R. 
Co.,  16  Lea  391,  1  S.  W.  37. 

Vermont. —  See  Henry  v.  Fitchburg  R.  Co., 
65  Vt.  436,  26  Atl.  485,  where  it  was  held 
that  an  allegation  that  the  injury  occurred 
while  plaintiff  was  "  in  the  prudent  and  rea- 
sonable discharge  of  the  duties  of  his  em- 
ployment "  was  a  sufficient  allegation  of  want 
of  knowledge  of  a  defect  in  appliances  as 
against  a  general  demurrer. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Jackson, 
85  Va.  489,  8  S.  E.  370. 

United  States. —  Dixon  v.  Western  Union 
Tel.  Co.,  68  Fed.  630;  Parrott  v.  New  Or- 
leans, etc.,  R.  Co.,  62  Fed.  562. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  844-846. 

Where  a  right  of  action  is  given  for  the 
neglect  of  a  statutory  duty,  it  is  not  neces- 
sary to  allege  or  show  in  the  complaint  that 
plaintiff  was  ignorant  of  defendant's  negli- 
gent failure  to  perform  the  duties  imposed 
by  the  statute,  or  that  he  did  not  assume  the 
risks  resulting  in  his  injury.  D.  H.  Davis 
Coal  Co.  V.  Polland,  158  Ind.  607,  62  N.  E. 
492. 

A  general  allegation  of  want  of  knowledge 

covers  both  actual  and  imputed  knowledge, 
and  will  be  sufficient,  on  demurrer,  unless 
negatived  by  the  specific  facts  stated.  Penn- 
sylvania Co.  V.  Witte,  15  Ind.  App.  583,  43 
N.  E.  319,  44  N.  E.  377.  See  also  Robinson 
V.  Etter,  30  Ind.  App.  253,  63  N.  E.  707; 
Chicago,  etc.,  R.  Co.  v.  Wagner,  17  Ind.  App. 
22,  45  N.  E.  76,  1121;  Linton  Coal,  etc.,  Co. 
V.  Persons,  11  Ind.  App.  264,  39  N.  E.  214; 
Louisville,  etc.,  R.  Co.  v.  Breedlove,  10  Ind. 
App.  657,  38  N.  E.  357  ;  Hochstettler  v.  Mosier 
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regarded  as  an  affirmative  defense,  tlie  burden  of  proving  and  establishing  which 
is  on  defendant. 

(b)  Notice  or  Comjolaint,  and  Promise  of  Remedy?^    Where  the  servant 


Coal,  etc.,  Co.,  8  Ind.  App.  442,  35  N.  E.  927 ; 
Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App. 
159,  31  N.  E.  585;  Louisville,  etc.,  R.  Co.  v. 
Berry,  2  Ind.  App.  427,  28  N.  E.  714;  Colum- 
bus, etc.,  R.  Co.  i>.  Shannon,  4  Ohio  Cir.  Ct. 
449,  2  Ohio  Cir.  Dec.  644.  Compare  Balti- 
more, etc.,  R.  Co.  V.  Hunsucker,  33  Ind.  App. 
27,  70  N.  E,  556. 

Where  the  defect  was  not  so  open  and  obvi- 
ous that  as  a  matter  of  law  plaintiff  was 
chargeable  with  knowledge  thereof  and  the 
danger  therefrom,  a  demurrer  to  a  complaint 
alleging  that  plaintiff  had  no  knowledge  of 
the  defect  admits  the  truth  of  such  allega- 
tion. Pittsburgh,  etc.,  R.  Co.  v.  Parish,  28 
Ind.  App.  189,  62  N.  E.  514. 

An  allegation  that  plaintiff  did  not  have 
reason  to  anticipate  or  provide  against  the 
injuries  is  sufficient,  as  against  an  objection, 
made  on  demurrer,  that  the  complaint  showed 
that  plaintiff  assumed  the  risk  of  injury. 
Walsh  V.  Western  R.  Co.,  34  Fla.  1,  15  So. 
686. 

An  allegation  of  want  of  knowledge  is  un- 
availing w^here  the  facts  alleged  show  knowl- 
edge. Indiana,  etc..  Coal  Co.  v.  Batey,  34 
Ind.  App.  16,  71  N.  E.  191. 

An  allegation  of  freedom  from  fault  or 
negligence  does  not  take  the  place  of  aver- 
ments that  the  risk  was  not  knowingly  as- 
sumed by  plaintiff  as  an  incident  to  his  serv- 
ice. Indianapolis,  etc..  Rapid  Transit  Co.  v. 
Foreman,  162  Ind.  85,  69  N.  E.  669,  102  Am. 
St.  Rep.  185. 

The  court  will  not  assume  knowledge 
where  the  petition  alleges  ignorance  of  the 
defects.  Bedford  Belt  R.  Co.  v.  Brown,  142 
Ind.  659,  42  N.  E.  359. 

Defects  in  construction. —  Where  the  in- 
jury resulted  from  agencies  dangerous 
through  defects  in  construction^  and  not 
through  want  of  repair  or  decay,  the  com- 
plaint need  not  show  that  the  servant's  op- 
portunities to  discover  the  danger  were  not 
equal  to  those  of  the  master.  Salem  Stone, 
etc.,  Co.  V.  Griffin,  139  Ind.  141,  38  N.  E. 
411.  See  also  Evansville,  etc.,  R.  Co.  v.  Doan, 
3  Ind.  App.  453,  29  N.  E.  940. 

Allegations  held  sufficient  to  show  assump- 
tion of  risk  see  Consolidated  Stone  Co.  v. 
Staggs,  164  Ind.  331,  73  N.  E.  695  laffirming 
Ind.  App.  1904)  71  N.  E.  161]  ;  Brazil  Block 
Coal  Co.  V.  Gibson,  160  Ind.  319,  66  N.  E. 
882,  98  Am.  St.  Rep.  281;  New  York,  etc.,  R. 
Co.  V.  Ostman,  (Ind.  1895)  41  N.  E.  1037; 
Heltonville  Mfg.  Co.  v.  Fields,  138  Ind.  58, 
36  N.  E.  529 ;  Pennsylvania  Co.  v.  Sears,  136 
Ind.  460,  34  N.  E.  15,  36  N.  E.  353;  Louis- 
ville, etc.,  R.  Co.  V.  Graham,  124  Ind.  89,  24 
N.  E.  668;  Standard  Oil  Co.  v.  Fordeck,  34 
Ind.  App.  181,  71  N.  E.  163;  Citizens'  St.  R. 
Co.  V.  Reed,  28  Ind.  App.  629,  63  N.  E.  770; 
Salem-Bedford  Stone  Co.  v.  Hilt,  26  Ind. 
App.  543,  59  N.  E.  97. 

90.  A  lahama. —  Mobile,  etc.,  R.  Co.  v. 
George,  04  Ala.  199,  10  So.  145. 

[IV.  H,  2,  a,  (IV),  (a)] 


California. —  Magee  v.  North  Pac.  Coast  R. 
Co.,  78  Cal.  430,  21  Pac.  114,  12  Am.  St.  Rep. 
69. 

Georgia. —  Preston  v.  Central  R.,  etc.,  Co., 
84  Ga.  588,  11  S.  E.  143,  holding  that  the 
contention  that  plaintiff  could  have  knowa 
of  the  defects  by  the  use  of  ordinary  care  and 
diligence  is  a  matter  of  defense.  Compare 
Dozier  v.  Atlanta,  118  Ga.  354,  45  S.  E.  306, 
holding  that  where  the  allegations  of  the  pe- 
tition show  that  plaintiff's  injuries  were 
occasioned  by  his  having  assumed  the  risk 
ordinarily  incident  to  the  work  in  which  he 
was  employed,  and  it  does  not  appear  that 
he  could  not  have  seen  and  avoided  the  dan- 
ger, a  demurrer  is  properly  sustained. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hines, 
132  111.  161,  23  N.  E.  1021,  22  Am.  St.  Rep. 
515. 

Michigan. —  Ragon  v.  Toledo,  etc.,  R.  Co., 
91  Mich.  379,  51  N.  W.  1004. 

Minnesota. —  Rolseth  v.  Smith,  38  Minn. 
14,  35  N.  W.  565,  8  Am.  St.  Rep.  637,  to  the 
effect  that  the  court  cannot  say  as  a  matter 
of  law  that  it  appears  from  the  allegations 
of  the  complaint  that  plaintiff  assumed  the 
risk,  unless  they  so  clearly  show  the  fact  that 
there  could  be  no  room  for  different  minds 
reasonably  arriving  at  different  conclusions 
upon  any  possible  evidence  admissible  under 
and  consistent  with  the  allegations. 

Missouri. —  Fisher  v.  Central  Lead  Co.,  156 
Mo.  479,  56  S.  W.  1107;  Young  v.  Shickle, 
etc..  Iron  Co.,  103  Mo.  324,  15  S.  W.  771; 
Crane  v.  Missouri  Pac.  R.  Co.,  87  Mo.  588; 
Cummings  f.  Collins,  61  Mo.  520;  Herbert  y. 
Mound  City  Boot,  etc.,  Co.,  90  Mo.  App.  305 ; 
McMullen  v.  Missouri,  etc.,  R.  Co.,  60  Mo. 
App.  231;  Hall  v.  St.  Joseph  Water  Co.,  48 
Mo.  App.  356;  Fugler  v.  Bothe,  43  Mo.  App. 
44.  See  also  Stalzer  v.  Jacob  Dold  Packing 
Co.,  84  Mo.  App.  565. 

Oregon. —  Johnston  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  23  Oreg.  94,  31  Atl.  283. 

South  Carolina. — Donahue  v.  Enterprise  R. 
Co.,  32  S.  C.  299,  11  S.  E.  95,  17  Am.  St. 
Rep.  854. 

Texas. —  Galveston  Rope,  etc.,  Co.  v.  Bur- 
kett,  2  Tex.  Civ.  App.  308,  21  S.  W.  958. 
See  also  Gulf,  etc.,  R.  Co.  v.  Johnson,  83 
Tex.  628,  19  S.  W.  151.  Compare  Smith  v. 
Armour,  (Civ.  App.  1905)  84  S.  W.  675; 
Klutts  V.  Gibson,  (Civ.  App.  1904)  83  S.  W\ 
404,  in  which  the  petitions  showed  an  as- 
sumption of  risk. 

West  Virginia. —  Hoffman  v.  Dickinson,  31 
W.  Va.  142,  6  S.  E.  53. 

Wisconsin. —  Cole  v.  Chicago,  etc.,  R.  Co., 
67  Wis.  272,  30  N.  W.  600.  Compare  Shep- 
herd V.  Morton-Edgar  Lumber  Co.,  115  Wis. 
522,  92  N.  W.  260 ;  Johnson  v.  Ashland  Water 
Co.,  71  Wis.  553,  37  N.  W.  823,  5  Am.  St. 
Rep.  243. 

See    34    Cent.    Dig.    tit.    "Master  and 
Servant,"  §§  844-846. 
91.  See  supra,  IV,  E,  5,  g,  (i),  (B). 
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had  knowledge  of  the  defect  or  danger  which  caused  his  injuries,  but  based  his 
right  of  recovery  on  a  promise  by  the  master  to  remedy  the  defect  or  remove  the 
danger,  he  should  allege  notice  or  complaint  to  the  master,  the  promise  of  remedy, 
his  reliance  on  the  promise,  and  the  lapse  of  a  reasonable  time  for  repairing  after 
the  promise  was  inade.^^  But  on  the  other  hand,  if  the  complaint  shows  that  an 
unreasonable  time  had  elapsed  between  the  promise  and  the  injury,  tlie  servant 
will  be  held  to  have  waived  the  promise  and  assumed  the  risk,^^  altliough  this, 
being  a  matter  of  defense,  need  not  be  negatived.^"^ 

(c)  Inexperienced  or  Youthful  Servants.  Assumption  of  risk  is  sufficiently 
negatived,  where  it  is  alleged  that  the  servant  was  inexperienced  or  youthful, 
that  he  did  not  know  or  appreciate  the  dangers  to  whicli  he  was  exposed,  and 
that  the  master,  knowing  these  facts,  failed  to  warn  or  instruct  him  as  to  the 
dangers  of  his  employment.^^ 

(v)  Negativing  Contributory  Neglioenge^^  —  (a)  In  General.  As  in 
the  case  of  assumption  of  risk,  contributory  negligence  is  regarded  in  some  juris- 
dictions as  an  affirmative  defense,  which  must  be  alleged  and  proved  by  defend- 
ant, and  consequently  need  not  be  negatived  by  plaintiff ;  while  in  others  it  is 
held  that  the  absence  of  contributory  negligence  is  essential  to  the  servant's 


92.  Illinois. —  St.  Louis  Consol.  Coal  Co.  v. 
Bokamp,  181  111.  9,  54  N.  E.  567  [affirming 
75  111.  App.  605],  where,  however,  the  com- 
plaint was  held  sufficient  after  verdict,  al- 
though it  failed  to  allege  reliance  on  the 
promise,  or  that  a  reasonable  time  for  repair 
had  elapsed. 

Indiana. —  Daugherty  v.  Midland  Steel  Co., 
23  Ind.  App.  78,  53  N.  E.  844  (reliance  on 
promise  must  be  pleaded)  ;  Romona  Oolitic 
Stone  Co.  v.  Phillips,  11  Ind.  App.  118,  39 
N.  E.  96  (allegations  held  sufficient). 

Kentucky. —  McDowell  v.  Chesapeake,  etc., 
R.  Co.,  (1887)  5  S.  W.  413,  holding  that,  in 
the  absence  of  an  averment  that  defendant 
had  failed  to  repair  within  a  reasonable  time, 
the  court  cannot  adjudge  that  a  delay  of 
three  days  constituted  negligence. 

Rhode  Island.— WhalsLYi  v.  Whipple,  (1887) 
13  Atl.  107,  allegation  of  lapse  of  reasonable 
time  necessary. 

United  States. —  Kidwell  v.  Houston,  etc., 
R.  Co.,  14  Fed.  Cas.  No.  7,757,  3  Woods  313, 
notice  to  master  or  vice-principal  must  be 
shown. 

Averment  of  failure  to  fulfil  promise  un- 
necessary see  McDowell  v.  Chesapeake,  etc., 
R.  Co.,  8  S.  W.  871,  10  Ky.  L.  Rep.  209. 

93.  A  complaint  fails  to  show  that  the 
servant  was  injured  within  a  reasonable  pe- 
riod for  the  performance  of  the  master's 
promise,  and  shows  no  cause  of  action,  where 
it  alleges  that  the  master  had  ample  time  and 
opportunity,  and  was  able  to  repair  the  de- 
fect, between  the  time  of  the  promise  and 
thai  of  the  injury,  but  neglected  to  do  so. 
Stephenson  v.  Duncan,  73  Wis.  404,  41  N.  W. 
337,  9  Am.  St.  Rep.  806. 

94.  Daugherty  v.  Midland  Steel  Co.,  23 
Ind.  App.  78,  53  N.  E.  844. 

95.  See  Evansville,  etc.,  R.  Co.  v.  Maddux, 
134  Ind.  571,  33  N.  E.  345,  34  N.  E.  511; 
Louisville,  etc.,  R.  Co.  r.  Cornelius,  14  Ind. 
App.  399,  43  N.  E.  31;  Wheeler  v.  Oak  Har- 
bor Head  Lining,  etc.,  Co.,  126  Fed.  348,  61 
C.  C.  A.  250.    Compare  Chicago,  etc..  Stone 


Co.  V.  Nelson,  32  Ind.  App.  355,  69  N.  E. 
705. 

96.  Assumption  of  risk  see  supra,  IV,  H, 
2,  a,  (IV). 

Conformity  of  instructions  to  pleading  see 

infra,  IV,  H,  7,  e. 

Issues,  proof,  and  variance  see  i7ifra,  IV, 
H,  2,  d,  (I),  (B),  (4). 

Plea  or  answer  see  infra,  IV,  H,  2,  b,  (iv). 

Replication  or  reply  see  infra,  IV,  H,  2,  d. 

97.  Alabama. —  Montgomery  First  Nat. 
Bank  v.  Chandler,  144  Ala.  286,  39  So.  822; 
Southern  Car,  etc.,  Co.  v.  Jennings,  137  Ala. 
247,  34  So.  1002;  Marv  Lee  Coal,  etc.,  Co. 
V.  Chambliss,  97  Ala.  171,  11  So.  897.  See 
also  Kansas  City,  etc.,  R.  Co.  v.  Thornhill, 
141  Ala.  215,  37  So.  412. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  McCally, 
41  Kan.  639,  655,  21  Pac.  574. 

Minnesota. —  Rolseth  v.  Smith,  38  Minn. 
14,  35  N.  W.  565,  8  Am.  St.  Rep.  637. 

Mississippi. —  Buckner  v.  Richmond,  etc., 
R.  Co.,  72  Miss.  873,  18  So.  449. 

Missouri. —  Duerst  v.  St.  Louis  Stamping 
Co.,  163  Mo.  607,  63  S.  W.  827;  Williams 
V.  Missouri  Pac.  R.  Co.,  109  Mo.  475,  18  S.  W. 
1098.  But  compare  Devore  v.  St.  Louis,  etc., 
R.  Co.,  86  Mo.  App.  429,  where  it  was  held 
that  a  servant  is  not  bound  to  allege  his 
ignorance  of  the  defect  in  the  machinery,  but 
merely  his  ignorance  of  the  risk  of  using  it. 

Oregon. —  Hough  v.  Grants  Pass  Power  Co., 
41  Oreg.  531,  69  Pac.  655. 

Texas. —  International,  etc.,  R.  Co.  v.  Zapp, 
(Civ.  App.  1899)  49  S.  W.  673;  San  Antonio, 
etc.,  R.  Co.  t\  Parr,  (Civ.  App.  1894)  26  S.  W. 
861;  Martin  v.  Wrought  Iron  Range  Co.,  4 
Tex.  Civ.  App.  185,  23  S.  W.  387. 

Virginia. —  Newport  News  Pub.  Co.  v. 
Beaumeister,  104  Va.  744,  52  S.  E.  627; 
Richmond  Granite  Co.  v.  Bailey,  92  Va,  554, 
24  S.  E.  232.  See  also  Virginia,  etc,  Wheel 
Co,  V.  Harris,  103  Va.  708,  49  S.  E.  991; 
Nelson  v.  Chesapeake,  etc.  R.  Co,.  88  Va.  971, 
14  S.  E.  838,  15  L.  R.  A,  583,  declarations 
held  not  to  show  contributory  negligence. 
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cause  of  action,  and  that  therefore  the  declaration  or  complaint  must  contain 
allegations  negativing  negligence  on  the  part  of  plaintiff.^*^  Under  either  view, 
if  tlie  facts  alleged  sliow  contributory  negligence,  the  declaration  or  complaint  is 


West  Virginia. —  Unfried  v.  Baltimore,  etc., 
R.  Co.,  34  W.  Va.  200,  12  S.  E.  512;  Berns 
i:  Gaston  Gas  Coal  Co.,  27  W.  Va.  285, 
55  Am.  Rep.  304. 

United  States. —  Conroy  v.  Oregon  Constr. 
Co.,  23  Fed.  71,  10  Sawy.  630;  Knaresborough 
V.  Belcher  Silver  Min.  Co.,  14  Fed.  Cas.  No. 
7,874,  3  Sawy.  446. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  849-851,  853. 

98.  Colorado. —  Stiles  v.  Richie,  8  Colo. 
App.  393,  46  Pac.  694. 

District  of  Columbia. — See  Hines  v.  George- 
town Gas  Co.,  3  App.  Cas.  369. 

Florida. —  See  Walsh  v.  Western  R.  Co.,  34 
Fla.  1,  15  So.  686. 

Georgia. —  Charleston,  etc.,  R.  Co.  v.  Miller, 
113  Ga.  15,  38  S.  E.  338;  Allen  v.  Augusta; 
Factory,  82  Ga.  76,  8  S.  E.  68. 

Illinois. —  Ward  i;.  Danzeizen,  111  111.  App. 
163.  Compare  Wiggins  Ferry  Co.  v.  Hill,  112 
111.  App.  475,  in  which  the  defect  in  the 
declaration  in  failing  to  aver  that  the  peril 
was  not  obvious  to  plaintiff,  not  having  been 
raised  by  demurrer,  was  held  cured  by  the 
verdict. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Barnes, 
164  Ind.  143,  73  N.  E.  91,  (1903)  68  N.  E. 
166;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser, 
163  Ind.  247.  71  N.  E.  218,  660;  Cleveland, 
etc.,  R.  Co.  V.  Parker,  154  Ind.  153,  56  N.  E. 
86 ;  Peterson  t\  New  Pittsburg  Coal,  etc.,  Co., 
149  Ind.  260,  49  N.  E.  8,  63  Am,  St.  Rep. 
289:  Louisville,  etc.,  R.  Co.  v.  Kemper,  147 
Ind.  561,  47  N.  E.  214;  Sheets  v.  Chicago, 
etc.,  Coal  R.  Co.,  139  Ind.  682,  39  N.  E.  154; 
Hildebrand  v.  Toledo,  etc.,  R.  Co.,  47  Ind. 
399;  Evansville,  etc.,  R.  Co.  d.  Dexter,  24 
Ind.  411;  South  Bend  Chilled  Plow  Co.  v. 
Cissne,  35  Ind.  App.  373,  74  N.  E.  282; 
Acme  Bedford  Stone  Co.  v.  McPhetridge,  35 
Ind.  App.  79,  73  N.  E.  838;  Cleveland,  etc., 
R.  Co.  V.  Lindsay,  33  Ind.  App.  404,  70  N.  E. 
283,  998;  Chamberlain  v.  Waj^mire,  32  Ind. 
App.  442,  68  N.  E.  306,  70  N.  E.  81;  La 
Fayette  Carpet  Co.  v.  Stafford,  25  Ind.  App. 
187,  57  N.  E.  944;  Daugherty  v.  Midland 
Steel  Co.,  23  Ind.  App.  78,  53  N.  E.  844; 
Gaar  v.  Wilson,  21  Ind.  App.  91,  51  N.  E. 
502;  Chicago,  etc.,  R.  Co.  v.  Lee,  17  Ind.  App. 
215,  46  N.  E.  543;  New  Kentucky  Coal  Co. 
V.  Albani,  12  Ind.  App.  497,  40  N.  E.  702; 
Romona  Oolitic  Stone  Co.  v.  Johnson,  6  Ind. 
App.  550,  33  N.  E.  1000. 

Kentucky. —  Bogenschutz  v.  Smith,  84  Ky. 
330,  1  S.  W.  578,  8  Ky.  L.  Rep.  376; 
Willie  n.  East  Tennessee  Coal  Co.,  84  S.  W. 
1166,  27  Ky.  L.  Rep.  335.  Compare  Louis- 
ville, etc.,  R.  Co.  V.  Richardson,  66  S.  W.  631, 
23  Ky.  L.  Rep.  2090,  holding  that  it  is  not 
necessary  to  negative  knowledge  or  equal 
means  of  knowledge  with  the  master,  where 
the  servant  had  a  right  to  rely  on  the 
master's  judgment  as  to  the  kind  of  tool  to 
be  used.     And  see  Chesapeake,  etc.,  R.  Co. 

[IV,  H.  2,  a,  (v),  (A)] 


V.  Venable,  111  Ky.  41,  63  S.  W.  35,  23 
Ky.  L.  Rep.  427,  which  was  an  action  for 
injuries  caused  by  the  derailment  of  a  ear, 
and  it  was  held  that  as  plaintiff,  a  brake- 
man,  was  under  no  duty  and  had  no  oppor- 
tunity to  examine  the  road-bed,  it  was  not 
necessary  for  him  to  aver  and  pi;ove  that  he 
did  not  know  of  the  defect. 

Maryland. —  State  v.  Baltimore,  etc.,  R.  Co., 
77  Md.  489,  26  Atl.  865. 

Massachusetts. —  Kilberg  v.  Berry,  166 
Mass.  488,  44  N.  E.  603. 

Ohio. —  Hesse  v.  Columbus,  etc.,  R.  Co.,  58 
Ohio  St.  167,  50  N.  E.  354;  Mad  River,  etc., 
R.  Co.  V.  Barber,  5  Oliio  St.  541,  67  Am.  Dec. 
312;  Egan  v.  New  York,  etc.,  R.  Co.,  26  Ohio 
Cir.  Ct.  616;  Cincinnati,  etc.,  R.  Co.  v. 
Hedges,  15  Ohio  Cir.  Ct.  254,  8  Ohio  Cir.  Dec. 
265. 

Rhode  Island. —  Russell  v.  Riverside 
Worsted  Mills,  24  R.  L  591,  54  Atl.  375; 
Flynn  v.  International  Power  Co.,  24  R.  I. 
291,  52  Atl.  1089;  Di  Marcho  v.  Builders' 
Iron  Foundrv.  18  R.  I.  514,  27  Atl.  328,  28 
Atl.  661. 

Vermont. —  Brainard  v.  Van  Dyke,  71  Vt. 
359,  45  Atl.  758. 

United  States. —  Fortin  v.  Manville  Co.,  128 
Fed.  642;  Dunmead  i\  American  Min.,  etc., 
Co.,  12  Fed.  847,  4  McCrary  244.  Compare 
Cleveland,  etc.,  R.  Co.  v.  Baker,  91  Fed.  224, 
33  C.  C.  A.  468,  in  which  the  declaration  was 
held  sufficient  after  verdict. 

England. —  Griffiths  v.  London,  etc..  Docks 
Co.,  13  Q.  B.  D.  259,  49  J.  P.  100,  53  L.  J. 
Q.  B.  504,  51  L.  T.  Rep.  N.  S.  533,  33  Wkly. 
Rep.  35;  Williams  v.  Clough,  3  H.  &  N. 
258,  27  L.  J.  Exch.  325. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  840-851,  853. 

An  allegation  of  due  care  is  not  a  mere 
inference  or  conclusion  of  law,  and  is  suffi- 
cient when  accompanied  by  a  statement  of 
the  particular  work  the  servant  was  engaged 
in  when  injured;  but  is  insufficient  when 
accompanied  merely  by  a  general  statement 
that  he  was  employed  to  assist  in  the  work 
of  carrying  on  defendant's  business.  Di 
Marcho  v.  Builders'  Iron  Foundry,  18  R.  I. 
514,  27  Atl.  328,  28  Atl.  661. 

The  phrase  "  without  fault "  sufficiently 
negatives  contributory  negligence.  Rogers  v. 
Overton,  87  Ind.  410.  See  also  Buehner  Chair 
Co.  V.  Feulner,  28  Ind.  App.  479,  63  N.  E. 
239 ;  Pennsylvania  Co.  v.  Burgett,  7  Ind.  App. 
338,  33  N.  E.  914,  34  N.  E.  605;  Louisville, 
etc.,  R.  Co.  V.  Berry,  2  Ind.  App.  427,  28  N.  E. 
714. 

That  plaintiff  "  was  in  the  usual  and  ordi- 
nary course  of  his  employment "  amounts  to 
a  statement  that  he  was  in  the  exercise  of 
ordinarv  care.  Lake  Shore,  etc.,  R.  Co.  V. 
Conway,  67  111.  App.  155. 

An  allegation  of  freedom  from  fault,  with- 
out an  allegation  of  want  of  knowledge,  is  in- 
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bad,^^  even  tliougli  there  is  a  specific  allegation  that  plaintiff  was  in  the  exercise 
of  due  care  or  tliat  he  had  no  knowledge  of  the  defect  or  danger.^  Bat,  on  the 
other  hand,  although  the  pleading  states  facts  from  which  it  might  be  inferred 
that  plaintiff  was  guilty  of  contributory  neghgence,  yet,  when  snch  an  inference 
does  not  necessarily  follow  from  the  averments  of  the  declaration,  petition,  or 
complaint,  taken  as  a  whole,  an  allegation  directly  negativing  such  negligence 
renders  it  good  as  against  a  general  demurrer.^ 


sufficient.  Allen  v.  Augusta  Factory,  82  Ga. 
76,  8  S.  E.  68;  Daugherty  v.  Midland  Steel 
Co.,  23  Ind.  App.  78,  53  K  E.  844;  New 
Kentucky  Coal  Co.  v.  Albani,  12  Ind.  App. 
497,  40  N.  E.  702;  Hochstettler  v.  Hosier 
Coal,  etc.,  Co.,  8  Ind.  App.  442,  35  N.  E.  927; 
Russell  V.  Riverside  Worsted  Mills,  24  R.  I. 
591,  54  Atl.  375.  But  see  Consolidated 
Coal  Co.  v.  Scheiber,  65  111.  App.  304;  Sum- 
mit Coal  Co.  V.  Shaw,  16  Ind.  App.  9,  44  N.  E. 
676. 

A  general  allegation  of  want  of  knowledge 
includes  constructive  as  well  as  actual  notice, 

and  it  is  not  necessary  to  allege  further  that 
plaintiff  could  not  have  obtained  knowl- 
edge bv  due  dilis^ence.  Denver,  etc.,  R.  Co.  v. 
Smock,  23  Colo.  456,  48  Pac.  681;  Diamond 
Block  Coal  Co.  v.  Cnthbertson,  (Ind.  1905) 
etc.,  R.  Co.  V.  Roberts,  161  Ind.  1,  67  N.  E. 
558,  (App.  1905)  73  N.  E.  132];  Baltimore, 
etc.,  R.  Co.  V.  Roberts,  161  Ind.  1,  67  N.  E., 
530;  Louisville,  etc.,  R.  Co.  t".  Howell,  147 
Ind.  260,  45  N.  E.  584;  Doyle  \j.  Hawkins, 
34  Ind.  App.  514,  73  K  E.  200;  Buehner' 
Chair  Co.  v.  Feulner,  28  Ind.  App.  479,  63 
N.  E.  239;  Famous  Mfg.  Co.  v.  Harmon,  28 
Ind.  App.  117,  62  N.  E.  306;  Chicago,  etc.,  R. 
Co.  r.  Richards,  28  Ind.  App.  46,  61  N.  E. 
18;  Consolidated  Stone  Co.  v.  Williams,  26 
Ind.  App.  131,  57  N.  E.  558,  84  Am.  St.  Rep. 
278;  Gaar  v.  Wilson,  21  Ind.  App.  91,  51 
N.  E.  502 ;  Peter,  etc..  Stone  Works  v.  Green, 
76  S.  W.  844,  25  Ky.  L.  Rep.  946;  Toomey 
V.  Avery  Stamping  Co.,  20  Ohio  Cir.  Ct. 
183,  11  Ohio  Cir.  Dec.  216. 

Where  the  complaint  shows  that  plaintiff 
was  working  outside  the  scope  of  his  employ- 
ment, or  away  from  the  place  of  his  usual 
work,  his  ignorance  of  the  danger  to  which 
he  was  exposed  need  not  be  affirmatively 
shown.  Clark  Countv  Cement  Co.  v.  Wright, 
16  Ind.  App.  630.  45  N.  E.  817. 

Allegation  insufficient  to  show  due  care. — 
An  allegation  that  plaintiff,  "  while  so  in 
the  employ  of  the  defendants,  and  while  so 
fulfilling  his  said  duty,  was  injured,"  even 
if  pleaded  directly,  would  not  have  been  a 
statement  that  he  was  in  the  exercise  of  due 
care.  Kilberg  v.  Berry,  106  Mass.  488,  44 
N.  E.  603. 

Allegations  held  to  negative  contributory 
negligence  see  Hines  v.  Georgetown  Gas  Co., 
3  App.  Cas.  (D.  C.)  369;  Walsh  v.  Western 
R.  Co.,  34  Fla.  1,  15  So.  686;  Moseley  v.  J.  S. 
Schofield's  Sons  Co.,  123  Ga.  197,  51  S.  E. 
309;  Georgia  R.,  etc.,  Co.  f.  Rayford,  115  Ga. 
937,  42  S.  E.  234;  Charleston,  etc.,  R.  Co. 
i;.  Miller,  115  Ga.  92,  41  S.  E.  252;  Chatta- 
nooga, etc.,  R.  Co.  V.  Owen,  90  Ga.  205,  15 
S.  E.  853;  McFarlan  Carriage  Co.  v.  Potter, 


153  Ind.  107,  53  N.  E.  465;  Lake  Erie,  etc., 
R.  Co.  V.  Mugg,  132  Ind.  168,  31  N.  E.  564; 
Pennsylvania  Co.  v.  Brush,  130  Ind.  347,  28 
X.  E.  615;  Ohio,  etc.,  R.  Co.  v.  Pearcy,  128 
Ind.  197,  27  N.  E.  479;  Pennsylvania  Co.  v. 
O'Shaughnessy,  122  Ind.  588,  23  N.  E.  675; 
Baltimore,  etc.,  R.  Co.  v.  Clapp,  35  Ind.  App. 
403,  74  N.  E.  267;  Citizens'  St.  R.  Co.  v. 
Reed,  28  Ind.  x\pp.  629,  63  N.  E.  770;  Romona 
Oolitic  Stone  Co.  v.  Tate,  12  Ind.  App.  57,  37 
N.  E.  1065,  39  N.  E.  529;  Parke  County  Coal 
Co.  f.  Barth,  5  Ind.  App.  159,  31  N.  E. 
585;  Gince  v.  Beland,  25  R.  I.  527,  57  Atl. 
300. 

Allegations  as  to  age  and  inexperience  held 
to  negative  contributory  negligence  see  Can- 
ton Cotton  Mills  V.  Edwards,  120  Ga.  447,  47 
S.  E.  937;  Smith  v.  Georgia  R.,  etc.,  Co.,  87 
Ga.  764,  13  S.  E.  904;  Stewart  v.  Patrick,  5 
Ind.  App.  50,  30  N.  E.  814;  White  v.  San 
Antonio  Waterworks  Co.,  9  Tex.  Civ.  App. 
465,  29  S.  W.  252;  Jensen  v.  Hudson  Sawmill 
Co.,  98  Wis.  73,  73  N.  W.  434. 

99.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Hall,  87  Ala.  708,  6  So.  277,  13  Am.  St.  Rep. 
84,  4  L.  R.  A.  710.  Compare  Kansas  City, 
etc.,  R.  Co.  V.  Thornhill,  141  Ala.  215,  37  So. 
412. 

Colorado. —  Stiles  v.  Richie,  8  Colo.  App. 
393,  46  Pac.  694. 

Indiana. —  Sheets  v.  Chicago,  etc..  Coal  R. 
Co.,  139  Ind.  682,  39  N.  E.  154. 

Minnesota. —  See  Rolseth  v.  Smith,  38 
Minn.  14,  35  N.  W.  565,  8  Am.  St.  Rep.  637, 
as  to  the  circumstances  under  which  the 
court  will  say,  as  a  matter  of  law,  that  the 
allegations  show  contributory  negligence. 

Texas. —  International,  etc.,  R.  Co.  v. 
Doyle,  49  Tex.  190. 

West  Virginia. —  Berns  v.  Gaston  Gas  Coal 
Co.,  27  W.  Va.  285,  55  Am.  Rep.  304. 

United  States. —  Parrott  v.  New  Orleans, 
etc.,  R.  Co.,  62  Fed.  562. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  857. 

1.  Louisville,  etc.,  R.  Co.  v.  Kemper,  147 
Ind.  561,  47  N.  E.  214;  Romona  Oolitic  Stone 
Co.  V.  Johnson,  6  Ind.  App.  550,  33  N.  E. 
1000;  Donohoe  v.  Lonsdale  Co.,  25  R.  I.  187, 
55  Atl.  326;  Baumler  v.  Narragansett  Brew- 
ing Co.,  23  R.  I.  430,  50  Atl.  841. 

2.  Blackstone  v.  Georgia  Cent.  R.  Co.,  105 
Ga.  380.  31  S.  E.  90;  D.  H.  Davis  Coal  Co. 
V.  Polland,  158  Ind.  607,  62  N.  E.  492 ;  Salem 
Stone,  etc.,  Co.  v.  Griffin,  139  Ind.  141,  38 
N.  E.  411;  Cincinnati,  etc.,  R.  Co.  v.  Darling, 
130  Ind.  376,  30  N.  E.  410;  Evansville,  etc., 
R.  Co.  V.  Malott,  13  Ind.  App.  289,  41  N.  E. 
549;  Chicago,  etc.,  R.  Co.  v.  Branyan,  10  Ind. 
App.  570,  37  N.  E.  190;  Hancock  v.  Keene,  5 
Ind.  App.  408,  32  N.  E.  329;  Snowberg  v. 

[IV,  H,  2,  a.  (V).  (A)] 
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(b)  Statutory  Liahility.  "Where  an  action  for  personal  injuries  is  brought  by 
a  servant  against  his  master  under  the  provisions  of  a  statute  imposing  Habilitj 
upon  the  master,  contributory  negligence  need  not  be  negatived  in  the  declaration 
or  complaint.^ 

b.  Plea  OP  Answer^  —  (i)  In  General,  The  plea  or  answer  in  an  action  by 
a  servant  to  recover  from  his  master  for  personal  injuries  is  governed,  as  to  form 
and  sufficiency,  by  the  general  rules  of  pleading  appUcable  in  similar  actions.^ 

(ii)  Alleging  Negligence  of  Fellow  Servants,  Unless  the  declaration 
or  complaint  is  demurrable  because  it  shows  on  its  face  that  plaintiff  was  injured 
by  the  negligence  of  a  fellow  servant,^  the  defense  that  the  injury  was  caused 
by  such  negligence  must  be  set  up,  in  some  jurisdictions,  by  plea  or  answer.'*'  In 
many  jurisdictions,  however,  defendant  may  show  that  the  injury  v^as  caused  by 
the  negligence  of  a  fellow  servant,  without  pleading  the  fact  specially.^ 

(in)  Alleging  Assumption  of  Eisk,^  In  those  jurisdictions  in  which 
assumption  of  risk  is  required  to  be  negatived  by  plaintiff,  it  is  not  necessary  for 
defendant  to  allege  that  the  risk  on  account  of  which  the  injury  occurred  was  an 
assumed  one      but  in  others  it  is  an  affirmative  defense  w4iicli  must  be  pleaded  by 


Kelson-Spencer  Paper  Co.,  43  Minn.  532,  45 
N.  W.  1131;  American  Cotton  Co.  v.  Smith, 
29  Tex.  Civ.  App.  425,  69  S.  W.  443. 

3.  Broslin  v.  Kansas  City,  etc.,  R.  Co.,  114 
Ala.  398,  21  So.  475;  Mobile,  etc.,  R.  Co.  v. 
George,  94  Ala.  199,  10  So.  145;  Columbus, 
etc.,  R.  Co.  V.  Bradford,  86  Ala.  574,  6  So.  90; 
Monteith  v.  Kokomo  Wood  Enameling  Co., 
159  Ind.  149,  64  N.  E.  610,  58  L.  R.  A.  944; 
Nickey  v.  Dougan,  34  Ind.  App.  601,  73  N.  E. 
288;  Chicago,  etc.,  R.  Co.  v.  Lain,  (Ind.  App. 
1904)  72  N.  E.  539;  Boyd  v.  Brazil  Block 
Coal  Co.,  (Ind.  App.  1898)  50  N.  E.  368; 
Adams  v.  Kansas,  etc.,  Coal  Co.,  85  Mo.  App. 
486.  But  see  Linton  Coal,  etc.,  Co.  v.  Per- 
sons, 11  Ind.  App.  264,  39  N.  E.  264;  Hesse 
V.  Columbus,  etc.,  R.  Co.,  58  Ohio  St.  167,  50 
N.  E.  354. 

4.  Admissions  see  Pleading. 

Issues  raised  and  evidence  admissible  under 
general  issue  see  infra,  IV,  H,  2,  d,  (i),  (b), 
(2). 

5.  See  Pleading. 

Answer  setting  up  acceptance  of  benefits 
from  relief  department  as  release  held  too 
indefinite  see  Chicago,  etc.^  R.  Co.  v.  Mc- 
Graw,  22  Colo.  363,  45  Pac.  383. 

A  plea  is  not  a  plea  of  justification  be- 
cause it  admits  the  killing  of  the  servant, 
where  it  does  not  admit  that  decedent  was 
free  from  fault,  or  that  the  other  employees 
were  at  fault.  Central  R.  Co.  v.  Crosby,  74 
Ga.  737,  58  Am.  Rep.  463. 

An  answer  does  not  admit  the  dangerous 
condition  of  a  frog  where  it  alleges  that 
plaintiff  "  could  well  have  known  of  its  loca- 
tion and  construction,  and  the  dangers 
thereto,  if  any  such  dangers  existed."  Coates 
V.  Burlington,  etc.,  R.  Co.,  62  Iowa  486,  17 
N.  W.  760. 

Special  denial  of  negligence  in  the  use  of  a 
foreign  car  held  good  see  Chicago,  etc.,  R.  Co. 
V.  Fry,  131  Ind.  319,  28  N.  E.  989. 

6.  Mann  v.  O'Sullivan,  126  Cal.  61,  58  Pac. 
375,  77  Am.  St.  Rep.  149. 

7.  Layng  v.  Mt.  Shasta  Mineral  Spring 
Co.,  135  Cal.  141,  67  Pac.  48;  Conlin  v.  San 
Francisco,  etc.,  R.  Co.,  36  Cal.  404;  Duff  v. 

[IV,  H,  2,  a.  (V),  (B)] 


Willamette  Steel  Works,  45  Oreg.  479,  78 
Pac.  363,  668  (construing  Ballinger  &  C. 
Comp.  Oreg.  §  72).  See  also  East  Tennessee, 
etc.,  R.  Co.  V.  Collins,  85  Tenn.  227,  1  S.  W. 
883. 

It  is  not  necessary  to  specify  the  fellow 
servant  whose  negligence  caused  the  injury, 
or  to  state  in  what  the  negligence  consisted, 
and  an  amendment  to  the  answer  to  that  ef- 
fect is  properly  refused.  Cincinnati,  etc.,  R. 
Co.  V.  Lewallen,  32  S.  W.  958,  17  Ky.  L.  Rep. 
863. 

An  averment  that  the  injury  was  due  to 
plaintiff's  own  negligence  is  insufficient  as  an 
averment  that  it  was  caused  by  the  negli- 
gence of  fellow  servants.  Conlin  v.  San  Fran- 
cisco, etc.,  R.  Co.,  36  Cal.  404. 

Pleading  law  of  another  state. —  In  an  ac- 
tion for  injuries  to  a  railroad  employee  sus- 
tained in  another  state  through  the  negli- 
gence of  a  superior  servant,  an  answer  al- 
leging that,  by  the  law  of  the  state  where 
the  injury  occurred,  an  employee  has  no  ac- 
tion against  his  employer  for  the  negligence 
of  a  fellow  servant  in  the  same  common  em- 
ployment, is  demurrable  for  not  stating  what 
the  law  is  when  the  negligence  is  that  of  a 
superior  servant.  Pittsburgh,  etc.,  R.  Co.  v. 
Lewis,  33  Ohio  St.  196. 

8.  Georgia. —  Vinson  v.  Morning  News,  118 
Ga.  655,  45  S.  E.  481;  Harrison  v.  Kiser,  79 
Ga.  588,  4  S.  E.  320. 

Illinois. —  Wiggins  Ferry  Co.  v.  Blakeman, 
54  111.  201. 

Missouri. —  Kaminski  v.  Tudor  Iron  Works, 
167  Mo.  462,  67  S.  W.  221 ;  Sheehan  v.  Pros- 
ser,  55  Mo.  App.  569. 

Nebraska. —  Johnson  v.  Heath,  (1904)  98 
N.  W.  832. 

South  Carolina. —  Wilson  v.  Charleston, 
etc.,  R.  Co.,  51  S.  C.  79,  28  S.  E.  91. 

United  States. —  Pennsylvania  Co.  v. 
Fishack,  123  Fed.  465,  59  C.  C.  A.  269. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  864. 

9.  Evidence  admissible  under  pleading  see 
infra,  IV,  H,  2,  d,  (i),  (b). 

10.  American  Car,  etc.,  Co.  v.  Clark,  32 
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defendant,^^  unless  the  risk  is  usually  and  ordinarily  incident  to  the  employment.^^ 
Where,  however,  plaintiff's  own  evidence  shows  that  the  risk  was  assumed, 
defendant  may  avail  himself  of  the  defense,  although  he  did  not  plead  it.^^ 

(iv)  Alleging  Contbibutory Negligence}^  Contributory  negligence  need 
not  be  specially  pleaded  in  some  jurisdictions ;    but  in  others  it  must  be,^^  unless 


Ind.  App.  644,  70  N.  E.  828;  Baker  v.  Barber 
Asphalt  Co.,  92  Fed.  117. 

11.  Alabama. —  Montgomery  First  Nat. 
Bank  v.  Chandler,  144  Ala.  286,  39  So.  822; 
Pierson  Lumber  Co.  v.  Hart,  144  Ala.  239,  39 
So.  566;  Western  R.  Co.  v.  Russell,  144  Ala. 
142,  39  So.  311. 

Colorado. —  See  Iowa  Gold  Min.  Co.  v.  Dief- 
enthaler,  32  Colo.  391,  76  Pac.  981. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Orr, 
84  Ind.  50. 

loioa. —  Nicholaus  v.  Chicago,  etc.,  R.  Co., 
90  Iowa  85,  57  N.  W.  694;  Maves  r.  Chicago, 
etc.,  R.  Co.,  63  Iowa  562,  14  N.  W.  340,  19 
N.  VV.  680. 

Nebraska. —  Evans  Laundry  Co.  v.  Craw- 
ford, 67  Nebr.  153,  93  N.  W.  177,  94  N.  W. 
814;  Union  Stock- Yards  Co.  v.  Goodwin,  57 
Nebr.  138,  77  N.  W.  357. 

North  Carolina. —  Dorsett  v.  Clement-Ross 
Mfg.  Co.,  131  N.  C.  254,  42  S.  E.  612;  Hudson 
V.  Charleston,  etc.,  R.  Co.,  104  N.  C.  491,  10 
S.  E.  669. 

Oregon. —  See  Tucker  v.  Northern  Terminal 
Co.,  41  Oreg.  82,  68  Pac.  426. 

Texas. —  International,  etc.,  R.  Co.  v.  Har- 
ris, 95  Tex.  346,  67  S.  W.  315  [affirming  (Civ. 
App.  1901)  65  S.  W.  885].  See  also  Price 
v.  St.  Louis  Southwestern  R.  Co.,  (Civ.  App. 
1905)  85  S.  W.  858;  Adams  v.  San  Antonio, 
etc.,  R.  Co.,  34  Tex.  Civ.  App.  413,  79  S.  W. 
79. 

Utah. —  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437,  66  Pac.  799. 

Washington. —  Walker  v.  McNeill,  17  Wash. 
582,  50  Pac.  518. 

United  States. —  Oregon  Short-Line,  etc., 
R.  Co.  V.  Tracv,  66  Fed.  931,  14  C.  C.  A.  199. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  858. 

A  plea  that  plaintiff  voluntarily  incurred 
the  danger  amounts  merely  to  an  assertion 
that  his  action  was  without  compulsion,  and 
is  not  sufficient.  Southern  R.  Co.  v.  Guyton, 
122  Ala.  231,  25  So.  34. 

Mere  allegation  of  knowledge  of  defect  by 
plaintiff  insufficient  see  Western  R.  Co.  v. 
Arnett,  137  Ala.  414,  34  So.  997. 

Averment  that  plaintiff  "knew,  or  by  rea- 
sonable diligence  could  have  known,"  etc., 
fails  to  show  that  the  danger  was  obvious. 
Alabama  Great  Southern  R.  Co.  v.  Brooks, 
135  Ala.  401,  33  So.  181. 

A  plea  that  the  danger  was  obvious  and 
that  plaintiff  assumed  the  risk  is  demurrable, 
since  he  might  have  believed,  although  the 
danger  was  obvious,  that  he  could  perform  the 
work  safely,  if  given  the  promised  warning. 
Postal  Tel."  Cable  Co.  v.  Hulsey,  132  Ala.  444, 
31  So.  527. 

Averment  of  knowledge  or  notice  in  the 
alternative  is  no  stronger  than  an  averment 
of  notice,  and  is  subject  to  demurrer.  Os- 


borne V.  Alabama  Steel,  etc.,  Co.,  135  Ala. 
571,  33  So.  687. 

A  plea  setting  up  both  assumption  of  risk 
and  contributory  negligence  is  bad  for  du- 
plicity. Kansas  City,  etc.,  R.  Co.  v.  Thorn- 
hill,  141  Ala.  215,  37  So.  412. 

For  sufficient  pleas  and  answers  setting  up 
assumption  of  risk  see  Going  v.  Alabama 
Steel,  etc.,  Co.,  141  Ala.  537,  37  So.  784 
(allegation  that  plaintiff  had  knowledge  of 
condition  of  machine,  and  remained  at  work 
for  an  unreasonable  time)  ;  Alabama  Great 
Southern  R.  Co.  v.  Brooks,  135  Ala.  401,  33 
So.  181  (plea  alleging  facts  showing  that  the 
danger  was  obvious  need  not  expressly  aver 
that  it  was  obvious)  ;  Bryan  v.  International, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1905)  90  S.  W. 
693;  Price  v.  St.  Louis  Southwestern  R.  Co., 
(Tex.  Civ.  App.  1905)  85  S.  W.  858;  Adams 
r.  San  Antonio,  etc.,  R.  Co.,  34  Tex.  Civ.  App. 
413,  79  S.  W.  79  (answer  alleging  that  dan- 
ger which  resulted  in  the  injuries  were  in- 
cident to  the  employment). 

12.  Curtis  V.  McNair,  173  Mo.  270,  73 
S.  W.  167;  Evans  Laundry  Co.  v.  Crawford, 
67  Nebr.  153,  93  N.  W.  177,  94  N.  W.  814; 
Tucker  v.  Northern  Terminal  Co.,  41  Oreg. 
82,  68  Pac.  426. 

13.  Greeley  v.  Foster,  32  Colo.  292,  75 
Pac.  351;  White  v.  Lewiston,  etc.,  R.  Co.,  94 
N.  Y.  App.  Div.  4,  87  N.  Y.  Suppl.  901. 

14.  Evidence  admissible  under  pleading  see 
infra,  IV,  H,  2,  d. 

15.  Andrews  v.  Chicago,  etc.,  R.  Co.,  96 
Wis.  348,  71  N.  W.  372. 

Denial  of  allegation  that  plaintiff  was  with- 
out fault  raises  the  issue  of  contributory 
negligence.  Hutchings  v.  Mills  Mfg.  Co.,  68 
S.  C.  512,  47  S.  E.  710. 

16.  Montgomery  First  Nat.  Bank  v.  Chand- 
ler, 144  Ala.  286,'39  So.  822;  Western  R.  Co. 
V.  Russell,  144  Ala.  142,  39  So.  311;  Kansas 
City,  etc.,  R.  Co.  v.  Crocker,  95  Ala.  412,  11 
So.  262;  Adams  v.  McCormick  Harvesting 
Mach.  Co.,  110  Mo.  App.  367,  86  S.  W.  484. 

Sufficiency  of  plea  of  contributory  negli- 
gence.—  Sloss-Sheffield  Steel,  etc.,  Co.  v. 
Smith,  (Ala.  1905)  40  So.  91  (plea  too  gen- 
eral) ;  Kansas  City,  etc.,  R.  Co.  v.  Thornhill, 
141  Ala.  215,  37  So.  412  (plea  objectionable 
as  presenting  a  false  issue)  ;  Alabama  West- 
ern R.  Co.  V.  Arnett,  137  Ala.  414,  34  So.  997 
(plea  bad  for  failure  to  postulate  that  plain- 
tiff was  negligent  in  doing  the  act  which 
caused  the  injury)  ;  Osborne  v.  Alabama  Steel, 
etc.,  Co.,  135  Ala.  571,  33  So.  687  (facts 
pleaded  held  sufficient  to  show  contributory 
negligence)  ;  Alabama  Great  Southern  R.  Co. 
V.  Brooks,  135  Ala.  401,  33  So.  181  (allega- 
tion that  plaintiff  "  knew,  or  by  reasonable 
diligence  could  have  known,"  etc.,  held  insuffi- 
cient) ;  Bear  Creek  Mill  Co.  r.  Parker,  134 
Ala.  293,  32  So.  700  (plea  faulty  in  not  pre- 
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plaintiff's  own  case  necessarily  puts  in  issue  all  the  facts  relied  on  bv  defendant  to 
show  his  contributory  negligence.-^'^ 

e.  Replication  or  Reply.  As  against  a  plea  that  the  accident  was  occasioned 
by  the  servant's  violation  of  a  rule  which  forbade  getting  between  cars,  while  in 
motion,  to  uncouple  them,  it  is  proper  matter  for  replication  that  tlie  rule  could 
not  be  observed,  consistently  with  the  duties  imposed  on  and  required  of  brakenien 
by  defendant.^^ 

do  Issues,  Proof,  and  Variance  —  (i)  Issues  and  Proof — (a)  Matters  to 
Be  Proved.  In  an  action  by  a  servant  against  his  master  for  personal  injuries 
plaintiff  must  prove  every  material  allegation  of  his  declaration  or  complaint,^^ 
and  defendant  must  establish  every  material  averment  of  a  substantive  defense 
pleaded  by  liim.^^  Where  general  allegations  of  negligence  are  followed  by  an 
averment  of  the  specific  act  of  negligence  alleged  to  liave  caused  the  injury 
there  can  be  no  recovery  unless  the  specific  act  is  established  to  the  satisfaction 
of  the  jury ;  but  where  defendant  is  charged  with  negligence  in  several  particu- 
lars, plaintiff  need  not  prove  every  branch  of  tlie  case,  but  may  recover  on  proof 
of  a  cause  of  action  on  eitlier.^^ 


dicating  the  matters  therein  set  up  as  a 
proximate  cause  of  the  injury,  and  for  not 
properly  setting  out  plaintiff*s  negligence)  ; 
Southern  R.  Co.  v.  Jackson,  133  Ala.  384,  31 
So.  988  (plea  that  plaintiff's  own  negligence 
proximately  contributed  to  his  injuries  is  bad 
for  generality)  ;  Southern  R.  Co.  v.  Guyton, 
122  Ala.  231,  25  So.  34  (mere  general  aver- 
ment of  negligence  insufficient)  ;  Alabama 
Great  Southern  R.  Co.  Xi.  Roach,  110  Ala.  266, 

20  So.  132  (facts  held  to  show  contributory 
negligence)  ;  Louisville,  etc.,  R.  Co.  v.  Markee, 
103  Ala.  160,  15  So.  511,  49  Am.  St.  Rep. 

21  (general  allegation  of  negligence  insuffi- 
cient) ;  Louisville,  etc.,  R.  Co.  v.  Hawkins,  92 
Ala.  241,  9  So.  271  (plea  that  plaintiff  knew, 
"  or  by  the  exercise  of  due  care  might  have 
known "  of  the  defect,  is  bad )  ;  Alcorn  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  81,  18  S.  W. 
188  (not  necessary  to  state  matters  of  evi- 
dence) ;  Chicago,  etc.,  R.  Co.  v.  Oyster,  58 
Nebr.  1,  78  N.  W.  359  (general  allegation  of 
contributory  negligence  good  as  against  a  de- 
murrer ore  tenus)  ;  Charping  v.  Toxaway 
Mills,  70  S.  C.  470,  50  S.  E.  186  (plea  is 
sufficient  where  it  sets  out  the  acts  or  omis- 
sions which  defendant  Mashes  to  prove  as 
negligence  on  the  part  of  plaintiff,  and  al- 
leges tjie  manner  in  which  these  contributed 
to  his  injurjO  • 

17.  Murray  v.  Gulf,  etc.,  R.  Co.,  73  Tex.  2, 
11  S.  W.  125. 

18.  Brown  v.  Louisville,  etc.,  R.  Co.,  Ill 
Ala.  275,  19  So.  1001.  Compare  Alabama 
Great  Southern  R.  Co.  v.  Richie,  111  Ala.  297, 
20  So.  49,  in  which  the  replication  was  held 
defective  in  not  stating  the  facts  and  cir- 
cumstances rendering  it  necessary  for  plain- 
tiff to  go  between  the  cars  while  in  motion. 

19.  Conformity  of  instructions  to  pleading 
see  in  fra,  IV,  H,  7,  a,  ( iv ) . 

Responsiveness  of  verdict  to  findings  see 
infra,  IV,  H,  8,  b. 

20.  Immaterial  allegations  need  not  be 
proved.— Chicago,  etc.,  R.  Co.  v.  Spurney, 
197  111.  471,  64  N.  E.  302  [affirming  97  ill. 
App.  570]  ;  Hearn  v.  Quillen,  94  Md.  39,  50 
Atl.  402. 

[IV,  H,  2,  b,  (IV)] 


21.  Alahama. —  Birmingham  R.,  etc.,  Co. 
V.  Baylor,  101  Ala.  488,  13  So.  793;  Kansas. 
City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  240,  12 
So.  88. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Corkle,  140  Ind.  013,  40  N.  E.  62. 

Massachusetts. — Palmer  v.  Coyle,  187  Mass. 
136,  72  N.  E.  844. 

Michigan. — Catlin  v.  Michigan  Cent.  R.  Co., 
66  Mich.  358,  33  N.  W.  515.  Compare  Ragon 
V.  Toledo,  etc.,  R.  Co.,  97  Mich.  205,  56  N.  W. 
612,  37  Am.  St.  Rep.  336. 

Texas. —  McCrav  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1895)  *32  S.  W.  548. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  862. 

The  word  "  reckless,"  as  used  in  a  com- 
plaint charging  a  master  with  reckless  neg- 
ligence, means  careless  and  rash  conduct, 
without  thought  as  to  the  consequences,  but 
does  not  require  the  pleader  to  make  out 
such  a  case  that  his  own  contributory  neg- 
ligence would  not  stand  in  the  way  of  a  re- 
covery. Kansas  City,  etc.,  R.  Co.  v.  Crocker, 
95  Ala.  412,  11  So.  262. 

22.  Worden  v.  Humeston,  etc.,  R.  Co.,  72 
Iowa  201,  33  N.  W.  629. 

23.  Palmer  Brick  Co.  v.  Chenall,  119  Ga. 
837,  47  S.  E.  329. 

24.  Alahama. —  Alabama  Great  Southern 
R.  Co.  V.  Bailey,  112  Ala.  167,  20  So.  313. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Dorsev, 
189  111.  251,  59  N.  E.  593  [affirming  89  IlL 
App.  555]  ;  Illinois  Steel  Co.  v.  Schvmanow- 
ski,  162  111.  447,  44  N.  E.  876;  Weber  Wagon 
Co.  V.  Kehl,  139  111.  644,  29  N.  E.  714;  Chi- 
cago, etc.,  R.  Co.  V.  Warner,  108  111.  538. 

Indiana. —  Long  v.  Doxey,  50  Ind.  385; 
Diamond  Block  Coal  Co.  v.  Edmonson,  14  Ind. 
App.  594,  43  N.  E.  242. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Foley, 
94  Ky.  220,  21  S.  W.  866,  15  Ky.  L.  Rep.  17. 

Missouri. —  Dutro  v.  Metropolitan  St.  R. 
Co.,  Ill  Mo.  App.  258,  86  S.  W.  915. 

Nebraska. —  Clark  v.  Hughes,  51  Nebr.  780, 
71  N.  W.  776. 

Pennsylvania. —  Coates  v.  Chapman,  195 
Pa.  St.  109,  45  Atl.  676. 
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(b)  Evidence  Admissible  Under  Pleading s'^'^  —  (1)  In  General.  While  tlie 
evidence  in  an  action  by  a  servant  for  personal  injuries  must  be  confined  to  the 
issues  made  by  the  pleadings,^^  the  general  rule  is  that  any  evidence  is  admissible 
which  is  relevant  to  the  issue,  and  which  tends  to  establish  or  disprove  plaintiff's 
cause  of  action.^''    The  rules  governing  the  admission  of  evidence  in  actions  by 


Texas. —  St.  Louis,  etc.,  R.  Co.  v.  George, 
85  Tex.  150,  19  S.  W.  1036;  East  Line,  etc., 
R.  Co.  V.  Scott,  71  Tex.  703,  10  S.  W.  298, 
10  Am.  St.  Rep.  804;  Galveston,  etc.,  R.  Co. 
V.  Pitts,  (Civ.  App.  1897)  42  S.  W.  255. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  14  S.  Ct.  978,  38 
L.  ed.  958. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  862. 

25.  Admissibility  of  evidence  in  general 
see  infra,  IV,  H,  3,  b. 

26.  Alahama. —  Louisville,  etc.,  R.  Co.  v. 
Banks,  132  Ala.  471,  31  So.  573;  Tennessee 
Coal,  etc.,  R.  Co.  v.  Hansford,  125  Ala.  349, 
28  So.  45,  82  Am.  St.  Rep.  241;  Louisville, 
etc.,  R.  Co.  V.  Woods,  115  Ala.  527,  22  So. 
33;  Alabama  Great  Southern  R.  Co.  v.  Richie, 

99  Ala.  346,  12  So.  612. 

California. —  Pacheco  v.  Judson  Mfg.  Co., 
113  Cal.  541,  45  Pac.  833. 

Connecticut. —  Whittlesev  v.  New  York,  etc., 
R.  Co.,  77  Conn.  100,  58  Atl.  459,  107  Am.  St. 
Rep.  21;  Sullivan  v.  New  York,  etc.,  R.  Co., 
62  Conn.  209,  25  Atl.  711. 

Georgia. —  Smith  v.  Bibb  Mfg.  Co.,  112  Ga. 
680,  37  S.  E.  861,  81  Am.  St.  Rep.  50,  53 
L.  R.  A.  130. 

Illinois. —  How  v.  Medaris,  183  111.  288,  55 
N.  E.  724  [reversing  82  111.  App.  515]  ;  Sanks 
V.  Chicago,  etc.,  R.  Co.,  112  111.  App.  385; 
Illinois  Cent.  R.  Co.  v.  Sathowski,  107  HI. 
App.  524;  Gravadahl  v.  Chicago  Refining  Co., 
85  111.  App.  342. 

Indiana. —  Thompson  v.  Citizens'  St.  R.  Co., 
152  Ind.  461,  53  N.  E.  462. 

Indian  Territory. —  Choctaw,  etc.,  R.  Co.  v. 
O'Nesky,  (1905)  90  S.  W.  300. 

Iowa. —  Kuhns  v.  Wisconsin,  etc.,  R.  Co., 
70  Iowa  561,  31  N.  W.  868. 

Kansas. —  Clark  v.  Missouri  Pac.  R.  Co., 
48  Kan.  654,  29  Pac.  1138. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Kelly, 

100  Ky.  421,  38  S.  W.  852,  40  S.  W.  452, 
19  Ky.  L.  Rep.  69;  Greer  v.  Louisville,  etc., 
R.  Co.,  94  Ky.  169,  21  S.  W.  649,  14  Ky.  L. 
Rep.  876,  42  Am.  St.  Rep.  345;  Louisville, 
etc.,  R.  Co.  V.  Scanlon,  60  S.  W.  643,  22  Ky. 
L.  Rep.  1400. 

Michigan. —  Sell  v.  Charles  Rietz,  etc.. 
Lumber  Co.,  70  Mich.  479,  38  N.  W.  451. 

Minnesota. —  Connelly  v.  Minneapolis  East- 
ern R.  Co.,  38  Minn.  80,  35  N.  W.  582. 

Mississippi. —  Kent  v.  Yazoo,  etc.,  R.  Co., 
77  Miss.  494,  27  So.  620,  78  Am.  St.  Rep.  534. 

NehrasJca. —  Malm  v.  Thelin,  47  Nebr.  686, 
66  N.  W.  650. 

New  York. —  Dye  v.  Delaware,  etc.,  R.  Co., 
130  N.  Y.  671,  29  N.  E.  320. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Litz.  18 
Ohio  Cir.  Ct.  646,  6  Ohio  Cir.  Dec.  685; 
Brandon  v.  Lake  Shore,  etc.,  R.  Co.,  8  Ohio 
Cir.  Dec.  642. 


Oregon. —  Robinson  v.  Taku  Fishing  Co., 
42  Oreg.  537,  71  Pac.  790. 

South  Carolina. —  Jenkins  v.  McCarthy,  45 
S.  C.  278,  22  S.  E.  883. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  English, 
(Civ.  App.  1900)  59  S.  W.  626,  912;  Mis- 
souri, etc.,  R.  Co.  17.  Baker,  (Civ.  App.  1900) 
58  S.  W.  964:  International,  etc.,  R.  Co.  v. 
Arias,  10  Tex.  Civ.  App.  190,  30  S.  W.  446. 

Utah. —  Edd  v.  Union  Pac.  Coal  Co.,  25 
Utah  293,  71  Pac.  215;  Ohlenkamp  v.  Union 
Pac.  R.  Co.,  24  Utah  232,  67  Pac.  411. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362,  41  S.  E.  726. 

Washington. —  Henne  v.  J.  T.  Steeb  Ship- 
ping Co.,  37  Wash.  331,  79  Pac.  938;  Rich- 
ardson V.  Carbon  Hill  Coal  Co.,  10  Wash.  648, 
39  Pac.  95. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  863,  865-866. 

Plaintiff  confined  to  proof  of  defects  al- 
leged.—Tennessee  Coal,  etc.,  R.  Co.  v.  Hans- 
ford, 125  Ala.  349,  28  So.  45,  82  Am.  St.  Rep. 
241;  Conrad  V.  Gray,  109  Ala.  130,  19  So. 
398;  Wright  V.  Wilmington  City  R.  Co., 
2  Marv.  (Del.)  141,  42  Atl.  440;  Chicago,  etc., 
R.  Co.  V.  Young,  26  111.  App.  115;  Arcade 
File  Works  v.  Juteau,  15  Ind.  App.  460,  40 
N.  E.  818,  44  N.  E.  326;  Clark  v.  Missouri 
Pac.  R.  Co.,  48  Kan.  654,  29  Pac.  1138; 
Cherokee,  etc..  Coal,  etc.,  Co.  p.  Wilson,  47 
Kan.  460,  28  Pac.  178 ;  Shanke  v.  U.  S.  Heater 
Co.,  125  Mich.  346,  84  N.  W.  283;  Harty  v.. 
St.  Louis,  etc.,  R.  Co.,  95  Mo.  368,  8  S.  W. 
562 ;  Current  v.  Missouri  Pac.  R.  Co.,  86  Mo. 
02;  Waldhier  v.  Hannibal,  etc.,  R.  Co.,  71  Mo. 
514;  Buffington  v.  Atlantic,  etc.,  R.  Co.,  64 
Mo.  246;  Page  v.  Naughton,  63  N.  Y.  App. 
Div.  377,  71  N.  Y.  Suppl.  503;  Boehm 
Mace,  18  N.  Y.  Suppl.  106,  28  Abb.  N.  Cas. 
138;  Davis  v.  New  York,  etc.,  R.  Co.,  20  Abb. 
N.  Cas.  (N.  Y.)  230;  Shailer,  etc.,  Co.  v.  Cor- 
coran, 21  Ohio  Cir.  Ct.  639,  11  Ohio  Cir.  Dec. 
599;  Knahtla  v.  Oregon  Short-Line  R.  Co., 
21  Oreg.  136,  27  Pac.  91;  McGinn  v.  U.  S. 
Finishing  Co.,  27  R.  I.  58,  60  Atl.  677;  De 
la  Vergne  Refrigerating  Mach.  Co.  v.  Stahl, 
(Tex.  Civ.  App.  1899)  54  S.  W.  40;  San  An- 
tonio, etc.,  R.  Co.  V.  De  Ham,  (Tex.  Civ.  App. 
1899)  53  S.  W.  375,  54  S.  W.  395;  Houston, 
etc.,  R.  Co.  V.  Summers,  (Tex.  Civ.  App. 
1899)  49  S.  W.  1106. 

27.  Alabama. —  Alabama,  etc.,  R.  Co.  v. 
Davis,  119  Ala.  572,  24  So.  862. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Simpson, 
16  Colo.  55,  26  Pac.  339,  25  Am.  St.  Rep.  242. 

Connecticut. —  Currolli  v.  Jackson,  77  Conn. 
115,  58  Atl.  762. 

Florida. —  Louisville,  etc.,  R.  Co.  v.  Jones, 
50  Fla.  225,  39  So.  485. 

Georgia. —  Palmer  Brick  Co.  v.  Chenall,  119 
Ga.  837,  47  S.  E.  329;  Chattanooga,  etc.,  R. 
Co.  V,  Owen,  90  Ga.  265,  15  S.  E.  853 ;  Central 

[IV,  H,  2.  d,  (I),(B).(1)] 
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servants  for  personal  injuries,  differ  in 
governing  civil  actions  generally. 

R.,  etc.,  Co.  V.  Kent,  84  Ga.  351,  10  S.  E. 
965. 

Illinois. —  Belt  R.  Co.  v.  Confrey,  209  111. 
344,  70  N.  E.  773  [affirming  111  111.  App. 
473] ;  Mt.  Olive,  etc..  Coal  Co.  v.  Rademacher, 
190  111.  538,  60  N.  E.  888  [affirming  92  111. 
App.  442];  La  Salle  v.  Kostka,  190  111.  130, 
60  N.  E.  72  [affirming  92  111.  App.  91]; 
Illinois  Cent.  R.  Co.  v.  Prickett,  109  111.  App'. 
468  [affirmed  in  210  111.  140,  71  N.  E.  435]  ; 
Ide  V.  Fratcher,  96  111.  App.  549  [affirmed  in 
194  111.  552,  62  N.  E.  814] ;  Chicago,  etc.,  R. 
Co.  V.  Young,  26  111.  App.  115. 

loiva. —  Jensen  v.  Omaha,  etc.,  R.  Co.,  115 
Iowa  404,  88  N.  W.  952 ;  Taylor  v.  Star  Coal 
Co.,  (1899)  81  N.  W.  249;  Anderson  v.  Illi- 
nois Cent.  R.  Co.,  109  Iowa  524,  80  N.  W. 
561;  Blazenic  v.  Iowa,  etc..  Coal  Co.,  102 
Iowa  706,  72  N.  W.  292;  Neville  v.  Chicago, 
etc.,  R.  Co.,  79  Iowa  232,  44  N.  W.  367; 
Henry  v.  Sioux  City,  etc.,  R.  Co.,  66  Iowa 
52,  23  N.  W.  260;  Coates  v.  Burlington,  etc., 
R.  Co.,  62  Iowa  486,  17  N.  W.  760. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Leis- 
ure, 90  S.  W.  269,  28  Ky.  L.  Rep.  768;  Cin- 
cinnati, etc.,  R.  Co.  V.  Maley,  76  S.  W.  334, 
25  Ky.  L.  Rep.  690. 

Massachusetts. —  Connors  v.  Grilley,  155 
Mass.  575,  30  N.  E.  218;  Boyle  v.  Mowry, 
122  Mass.  251. 

Minnesota. —  Olson  v.  St.  Paul,  etc.,  R. 
Co.,  34  Minn.  477,  26  K  W.  605;  Larson  v. 
St.  Paul,  etc.,  R.  Co.,  34  Minn.  477,  26  N.  W, 
604. 

Missouri. —  Bender  v.  St.  Louis,  etc.,  R. 
Co.,  137  Mo.  240,  37  S.  W.  132;  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  340,  9  S.  W. 
790,  9  Am.  St.  Rep.  351;  Dutro  v.  Metro- 
politan St.  R.  Co.,  Ill  Mo.  App.  258,  86 
S.  W.  915;  Rice  v.  Wabash  R.  Co.,  101  Mo. 
App.  459,  74  S.  W.  428;  Adolff  v.  Columbia 
Pretzel,  etc.,  Co.,  100  Mo.  App.  199,  73  S.  W. 
321. 

Montana. —  Freeman  v.  Sand  Coulee  Coal 
Co.,  25  Mont.  194,  64  Pac.  347. 

New  Jersey. —  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323,  38  Atl.  835. 

Nevy  York. —  Young  v.  Syracuse,  etc.,  R. 
Co.,  166  N.  Y.  227,  59  N.  E.  828. 

North  Carolina. — Harris  v.  Balfour  Quarry 
Co.,  137  N.  C.  204,  49  S.  E.  95. 

Oregon. —  Hough  v.  Grants  Pass  Power  Co., 
41  Oreg.  531,  69  Pac.  655;  Wild  v.  Oregon 
Short-Line,  etc.,  R.  Co.,  21  Oreg.  159,  27  Pac. 
954. 

Pennsylvania. —  Valentine  v.  A.  Colburn 
Co.,  10  Pa.  Super.  Ct.  453. 

Rhode  Island. —  Petrarca  v.  Quidnick  Mfp-. 
Co.,  27  R.  I.  265,  61  Atl.  648;  McGarritv  v. 
New  York,  etc.,  R.  Co.,  25  R.  I.  269,  55  Atl. 
718;  Le  Fevre  v.  Lawton  Spinning  Co.,  24 
R.  I.  2L5,  52  Atl.  1025. 

f^outh  Carolina. —  Riehey  v.  Southern  R. 
Co.,  69  S.  C.  387,  48  S.  E.  285;  Youngblood 
V.  South  Carolina,  etc.,  R.  Co.,  60  S.  C.  9,  38 
S.  E.  232,  85  Am.  St.  Rep.  824. 

f^outh  Dakota. —  Hedlum  v.  Holy  Terror 
Min.  Co..  16  S.  D.  261,  92  N.  W.  31. 

[IV,  H.  2,  d.  (I),  (B),  (1)] 


no  respect  from  the  rules  of  evidence 


Texas. —  San  Antonio,  etc.,  R.  Co.  v.  De 
Ham,  93  Tex.  74,  53  S.  W.  375;  St.  Louis, 
etc.,  R.  Co.  V.  Jones,  (1890)  14  S.  W.  309; 
Howard  Oil  Co.  v.  Davis,  76  Tex.  630,  13 
S.  W.  665;  Missouri  Pac.  R.  Co.  v.  Lamothe, 
76  Tex.  219,  13  S.  W.  194;  Ft.  Worth,  etc., 
R.  Co.  V.  Thompson,  75  Tex.  501,  12  S.  W. 
742;  Galveston,  etc.,  R.  Co.  v.  Fitzpatrick, 
(Civ.  App.  1904)  83  S.  W.  406;  Gammel- 
Statesman  Pub.  Co.  v.  Monfort,  (Civ.  App. 
1904)  81  S.  W.  1029;  International,  etc.,  R. 
Co.  V.  Martinez,  (Civ.  App.  1900)  57  S.  W. 
689;  Houston,  etc.,  R.  Co.  f.  Speake,  (Civ. 
App.  1899)  51  S.  W.  509;  Missouri,  etc.,  li. 
Co.  V.  Calnon,  20  Tex.  Civ.  App.  697,  50 
S.  W.  422 ;  San  Antonio,  etc.,  R.  Co.  v.  Beam, 
(Civ.  App.  1899)  50  S.  W.  411;  San  An- 
tonio, etc.,  R.  Co.  V.  Parr,  (Civ.  App.  1894) 
26  S.  W.  861. 

Virginia. —  Virginia  Iron,  etc.,  Co.  v.  Tom- 
linson,  104  Va.  249,  51  S.  E.  362. 

Washington. —  Crooker  i\  Pacific  Lounge, 
etc.,  Co.,  34  Wash.  191,  75  Pac.  632;  Uren  v. 
Golden  Tunnel  Min.  Co.,  24  Wash.  261,  64 
Pac.  174;  Rush  v.  Spokane  Falls,  etc.,  R.  Co., 
23  Wash.  501,  63  Pac.  500;  AUend  v.  Spo- 
kane Falls,  etc.,  R.  Co.,  21  Wash.  324,  58 
Pac.  244. 

West  Virginia. —  Turner  v.  Norfolk,  etc., 
R.  Co.,  40  W.  Va.  675,  22  S.  E.  83. 

Wisconsin. —  Haley  v.  Jump  River  Lumber 
Co.,  81  Wis.  412,  51  N.  W.  321,  956. 

United  States. —  Mexican  Cent.  R.  Co.  v. 
Glover,  107  Fed.  356,  46  C.  C.  A.  334;  Shu- 
macher  v.  St.  Louis,  etc.,  R.  Co.,  39  Fed.  174; 
Knaresborough  v.  Belcher  Silver  Min.  Co.,  14 
Fed.  Cas.  No.  7,874,  3  Sawy.  446. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  863,  865,  866. 

A  general  allegation  of  negligence  and  care- 
lessness is  sufficient  to  support  the  admission 
of  evidence  of  any  fact  contributing  proxi- 
mately to  the  injury.  Uren  v.  Golden  Tun- 
nel Min.  Co.,  24  Wash.  261,  64  Pac.  174. 

Evidence  of  wilful  negligence  is  admissible 
under  a  general  allegation  of  negligence. 
Shumacher  v.  St.  Louis,  etc.,  R.  Co.,  39  Fed. 
174. 

Defendant's  knowledge  is  an  ingredient  of 
negligence,  and  may  be  proved  under  the 
general  allegation  of  negligence.  Knares- 
borougTi  V.  Belcher  Silver  Min.  Co.,  14  Fed. 
Cas.  No.  7,874,  3  Sawy.  446. 

An  averment  that  defendant  had  actual 
knowledge  of  a  dangerous  condition  does  not 
preclude  proof  that  he  was  negligent  in  fail- 
ing to  exercise  ordinary  care  to  know  such 
condition.  Blazenic  v.  Iowa,  etc.,  Coal  Co., 
102  Iowa  706,  72  N.  W.  292. 

Evidence  of  other  acts  of  negligence  than 
the  one  alleged  may  be  admitted  to  show  the 
circumstances  attending  the  transaction  re- 
sulting in  the  injury;  but  such  evidence 
will  not  justify  a  recovery,  unless  the  specific 
act  of  negligence  is  established.  Palmer  Brick 
Co.  V.  Chenall,  119  Ga.  837,  47  S.  E.  329. 

An  allegation  that  a  machine  was  defective 
and  without  proper  guards  is  broad  enough 
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(2)  Under  General  Issue  or  General  Denial.^^  Under  the  general  issue 
or  general  denial  any  defense  is  available  which  is  not  required  to  be  specially 
pleaded. 

(3)  Under  Allegations  as  to  Incompetency  of  Fellow  Servants.  In 
order  to  warrant  the  admission  of  evidence  that  the  fellow  servant  through  whose 
negligence  plaintiff  was  injured  was  incompetent,  the  declaration  or  complaint 
must  allege  his  incompetency.^*^  But  an  allegation  of  gross  negligence  involves 
the  competency  of  the  fellow  servant,  and  renders  admissible  evidence  as  to  his 
experience ;  and  generally  any  facts  are  admissible  in  evidence,  under  an 
allegation  of  incompetency  or  lack  of  skill,  which  tend  to  establish  or  disprove 
the  allegation.^^ 


to  warrant  the  admission  of  evidence  tend- 
ing to  establish  any  defect  in  the  machine 
which  rendered  it  dangerous  to  the  operator. 
Valentine  v.  A.  Colburn  Co.,  10  Pa.  Super. 
Ct.  453. 

Under  an  allegation  that  defendant  fur- 
nished unsafe  tools  it  is  permissible  to  show 
what  were  the  proper  and  ordinary  imple- 
ments for  the  work  in  which  the  servant  was 
engaged.  Anderson  v.  Illinois  Cent.  R.  Co., 
109  Iowa  524,  80  N.  W.  561. 

Rules  and  usages  of  a  railroad  company  as 
to  the  manner  of  the  performance  of  a  duty 
need  not  be  pleaded,  in  order  to  authorize 
their  introduction  in  evidence.  Henry  r. 
Sioux  Citv,  etc.,  E.  Co.,  66  Iowa  52,  23  N.  W. 
260. 

Evidence  showing  a:n  order  and  custom  to 
block  frogs,  although  not  pleaded,  is  admis- 
sible, in  an  action  for  injuries  caused  by 
leaving  a  frog  unblocked,  as  showing  that 
the  railroad  conceded  that  unblocked  frogs 
were  dangerous.  Coates  v.  Burlington,  etc., 
R.  Co.,  62  Iowa  486,  17  N.  W.  760. 

In  an  action  for  injuries  resulting  from  the 
negligence  or  incompetency  of  a  vice-princi- 
pal, it  need  not  be  alleged  that  such  person 
was  vice-principal,  or  that  his  incompetency 
was  known  to  the  principal,  to  let  in  proof 
that  the  injury  occurred  by  the  negligence 
or  incompetency  of  such  vice-principal.  Har- 
ris V.  Balfour  Quarry  Co.,  137  N.  C.  204,  49 
S.  E.  95. 

Evidence  admitted  as  part  of  res  gestae  see 
Kucera  Merrill  Lumber  Co.,  91  Wis.  637, 
65  N.  W.  374. 

28.  As  to  pleading  assumption  of  risk  see 
supra,  IV,  H,  2,  b,  (m). 

As  to  pleading  contributory  negligence  see 
sujyra,  IV,  H,  2,  b,  (iv). 

As  to  pleading  fellow  service  see  supra, 
IV,  H,  2,  b,  (II). 

29.  Hoosier  Stone  Co.  v.  McCain,  133  Ind. 
231,  31  N.  E.  956;  Cincinnati,  etc.,  R.  Co.  v. 
Cook,  75  S.  W.  218,  25  Ky.  L.  Rep.  356,  73 
S.  W.  765,  24  Ky.  L.  Rep.  2152;  Price  v. 
Consumers'  Oil  Co.,  (Tex.  Civ.  App.  1905) 
90  S.  W.  717;  Baxter  v.  New  York,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1893)  22  S.  W.  1002. 

Under  Iowa  Code  (1873),  §  2704,  limiting 
evidence  under  a  denial  to  such  as  negatives 
some  fact  bound  to  be  proved  by  the  other 
party,  a  custom  among  bricklayers  with  ref- 
erence to  the  building  of  scaffolds  is  unavail- 
able; in  an  action  by  a  bricklayer  against 
his  master  for  injuries  sustained  through  the 


falling  of  a  scaffold,  unless  pleaded.  Eller  v. 
Loomis,  106  Iowa  276,  76  N.  W.  686. 

30.  Greeley  v.  Foster,  32  Colo.  292,  75  Pac. 
351. 

31.  Wood  V.  Heiges,  83  Md.  257,  34  Atl. 
872. 

32.  Massachusetts. — McGuerty  v.  Hale,  161 
Mass.  51,  36  N.  E.  682  (holding  that  evi- 
dence of  the  competency  of  the  foreman  is 
admissible  under  an  allegation  that  defend- 
ant did  not  furnish  competent  servants)  ; 
Robinson  v.  Fitchburg,  etc.,  R.  Co.,  7  Gray 
92  (under  an  allegation  that  a  servant  was 
employed  at  low  wages  because  of  his  want 
of  skill,  defendant  may  prove  by  its  president 
that  he  employed  him  as  a  competent  and 
safe  engineer) , 

New  York. — Probst  v.  Delamater,  100  N.  Y. 
206,  3  N.  E.  184  (evidence  of  intoxication 
admissible  on  issue  of  competency)  ;  Lyons 
V.  New  York  Cent.,  etc.,  R.  Co.,  39  Hun  385 
(plaintiff  may  show  intemperate  habits  of 
servant) . 

Texas. —  Branch  v.  International,  etc.,  R. 
Co.,  (Civ.  App.  1897)  40  S.  W.  208,  evidence 
of  prior  violation  of  rules,  disobedience,  and 
untrustworthiness  admissible. 

Utah.— StoW  V.  Daly  Min.  Co.,  19  Utah 
271,  57  Pac.  295,  holding  that  evidence  that 
an  engineer  was  careless  to  such  an  extent  as 
to  increase  the  risks  and  hazards  of  the  em- 
ployment is  proper,  under  an  allegation  of 
his  incompetency. 

Virginia. —  Lane  V.  Bauserman,  103  Va. 
146,  48  S.  E.  857,  106  Am.  St.  Rep.  872 
(holding  that  under  an  allegation  of  inca- 
pacity and  want  of  skill,  defendant's  super- 
intendent may  be  asked,  "  Did  you  assign  to 
the  steel  gang  any  but  experienced  men  ?  " )  ; 
Dingee  v.  Unrue,  98  Va.  247,  35  S.  E. 
794. 

Washington. —  Green  v.  Western  American 
Co.,  30  Wash.  87,  70  Pac.  310,  holding  that 
evidence  of  specific  acts  of  incompetency  of  a 
pit  boss,  and  that  he  did  not  have  regard  for 
the  lives  of  the  men  under  his  charge,  is  ad- 
missible under  a  general  allegation  that  he 
was  ignorant  and  incompetent. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  867. 

Failure  to  keep  a  competent  engineer  is  in 
issue  under  a  declaration  which  details  all 
the  facts,  showing  that  at  the  time  of  the 
accident  the  engine  was  being  managed  by 
the  fireman.  Norfolk,  etc.,  R.  Co.  v.  Thomas, 
90  Va.  205,  17  S.  E.  884,  44  Am.  St.  Rep. 

[IV,  H,  2,  d,  (I),  (b),  (3)] 
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(4)  Under  Allegations  as  to  Contributory  Negligence.  On  an  issue  of 
contributory  negligence  defendant  may  introduce  evidence  of  any  facts  tending 
to  establish  his  defense,^^  and  plaintiff  may  avail  himself  of  any  facts  which  tend 
to  disj3rove  such  negligence,^  even  though  not  alleged  in  his  declaration  or  com- 
plaint.^^ But  a  plea  of  contributory  negligence  is  not  sufficient  to  let  in  the 
defense  that  the  injury  was  caused  by  the  negligence  of  fellow  servants,^^  and 
where  defendant  alleges  a  specific  act  of  contributory  negligence,  he  cannot  rely 
on  any  other  act  of  negligence.^'^  Since  a  plea  of  contributory  negligence  filed 
with  a  general  denial  admits  that  there  is  an  issue  of  negligence  between  the 
parties,  defendant  cannot  show  that  plaintiff  was  employed  by  a  third  person  who 
is  the  proper  party  to  be  sued.^^ 

(ii)  Variance.  A  material  variance  between  the  allegations  and  the  proof 
in  an  action  by  a  servant  against  his  master  for  personal  injuries  is  fatal.^^  An 


906.  Compare  Harper  Xi.  Indianapolis,  etc., 
R.  Co.,  44  Mo.  488,  holding  that  an  allega- 
tion that  it  was  the  duty  of  defendants  to 
employ  a  suitable  engineer,  and  that  they 
neglected  to  do  so,  does  not  authorize  proof 
that  a  fireman^  in  the  absence  of  the  engi- 
neer, managed  the  locomotive,  unless  it  is 
also  alleged  that  defendants  authorized  or 
allowed  him  to  do  so. 

Evidence  of  general  reputation  is  not  ad- 
missible in  an  action  founded  on  negligence, 
and  not  on  incompetency.  Malcolm  Xi.  Fuller, 
152  Mass.  160,  25  N.  E.  83. 

Evidence  of  subsequent  discharge  of  a 
servant  for  want  of  skill  and  care  is  not  ad- 
missible where  the  action  is  founded  on  negli- 
gence, not  on  incompetency.  East  Tennessee, 
etc.,  R.  Co.  V.  Collins,  85  Tenn.  227,  1  S.  W. 
883. 

Evidence  of  intoxication  is  incompetent  if 

the  pleadings  do  not  raise  the  issue.  Gulf, 
etc.,  R.  Co.  x.  McNeill,  (Tex.  Civ.  App. 
1894)  25  S.  W.  647.  Compare  Probst  v. 
Delamater,  100  N.  Y.  266,  3  N.  E.  184. 

Under  an  allegation  that  an  engineer  was 
Incompetent,  and  that  one  of  the  brakes  on 
the  train  was  defective,  evidence  is  not  ad- 
missible that  the  road-bed  was  in  bad  con- 
dition. Ransier  v.  Minneapolis,  etc.,  R.  Co., 
30  Minn.  215,  14  N.  W.  883. 

33.  Alabama  Great  Southern  R.  Co.  v. 
Davis,  119  Ala.  572,  24  So.  862  (holding  that 
under  a  general  plea  of  contributory  negli- 
gence any  defense  of  negligence  is  authorized 
which  defendant's  evidence  may  establish  as 
legally  contributory)  ;  Alcorn  v.  Chicago,  etc., 
R.  Co.,  108  Mo.  81,  18  S.  W.  188;  Marshall 
V.  Charleston,  etc.,  R.  Co.,  57  S.  C.  138,  35 
S.  E.  497;  Bell  v.  Gulf,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1904)  81  S.  W.  134.  But  see  Texas, 
etc.,  R.  Co.  V.  Magrill,  15  Tex.  Civ.  App. 
353,  40  S.  W.  188,  holding  that  an  allegation 
of  contributory  negligence  in  general  terms 
will  not  admit  of  a  defense  of  disobedience  of 
orders. 

Admissibility  of  rules. —  Defendant  may  in- 
troduce its  rules,  for  the  purpose  of  showing 
contributory  negligence,  without  alleging 
that  plaintiff  had  violated  a  rule.  Alcorn 
V.  Chicago,  etc.,  R.  Co.,  108  Mo.  81,  18  S.  W. 
188.  Contra,  Strong  v.  Iowa  Cent.  R.  Co.,  94 
Iowa  380,  02  N.  W.  799. 

Notice  of  defect  may  be  proved  under  plea 

[IV,  H,  2,  d,  (I),  (b),  (4)] 


of  contributory  negligence.  Southern  R.  Co. 
V.  Duvall,  50  S.  W.  535,  20  Ky.  L.  Rep. 
1915. 

34.  Magee  v.  Northern  Pac.  Coast  R.  Co., 
78  Cal.  430,  21  Pac.  114,  12  Am.  St.  Rep.  69. 

35.  Alahama. —  Alabama  Great  Southern 
R.  Co.  V.  Ellis,  137  Ala.  560,  34  So.  829. 

California. — Magee  v.  Northern  Pac.  Coast 
R.  Co.,  78  Cal.  430,  21  Pac.  114,  12  Am.  St. 
Rep.  69. 

loioa. —  Spaulding  v.  Chicago,  etc.,  R.  Co., 
98  Iowa  205,  67  N.  W.  227. 

Texo^. —  Galveston,  etc.,  R.  Co.  v.  Court- 
ney, 30  Tex.  Civ.  App.  544,  71  S.  W.  307. 

Vermo7it. —  La  Flam  v.  Missisquoi  Pulp 
Co.,  74  Vt.  125,  25  Atl.  526. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  869. 

Under  an  allegation  of  due  care,  evidence 
that  plaintiff  had  been  directed  to  do  the 
work  he  was  attempting  to  do,  in  the  manner 
in  which  he  was  attempting  to  do  it  at  the 
time  of  the  injury,  is  admissible,  although 
there  was  no  averment  of  a  specific  direction. 
Henrietta  Coal  Co.  v.  Campbell,  211  111.  216, 
71  N.  E.  863  [affirming  112  111.  App.  452]. 

Under  an  allegation  that  plaintiff  was  "in 
the  prudent  and  careful  discharge  of  the 
duties  of  his  employment,"  proof  that  he  did 
not  know  that  his  fellow  servant  was  incom- 
petent is  admissible,  as  bearing  on  the  ques- 
tion of  contributory  negligence.  Henry  v. 
Fitchburg  R.  Co.,  65  Vt.  436,  26  Atl.  485. 

36.  Higgins  v.  Missouri  Pac.  R.  Co.,  43 
Mo.  App.  547. 

37.  Ward  v.  Louisville,  etc.,  R.  Co.,  65 
S.  W.  2,  23  Ky.  L.  Rep.  1326.  See  also  St. 
Louis,  etc.,  R.  Co.  v.  McClain,  80  Tex.  85,  15 
S.  W.  789. 

38.  Bomar  v.  Louisiana,  etc.,  R.  Co.,  42  La. 
Ann.  983,  8  So.  478,  42  La.  Ann.  1206,  9  So. 
244. 

39.  For  instances  of  material  variances  see 

the  following  cases : 

Alahama. —  Northern  Alabama  R.  Co.  v. 
Mansell,  138  Ala.  548,  36  So.  459;  Alabama 
Great  Southern  R.  Co.  v.  Richie,  111  Ala. 
297,  20  So.  49;  Conrad  v.  Gray,  109  Ala.  130, 
19  So.  398;  Collier  v.  Coggins,  103  Ala.  281, 
15  So.  578 ;  Dean  v.  East  Tennessee,  etc.,  R. 
Co.,  98  Ala.  586,  13  So.  489;  East  Tennessee, 
etc.,  R.  Co.  V.  Turvaville,  97  Ala.  122,  12  So. 
63. 
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immaterial  variance  will,  however,  be  disregarded ;  ^  and  in  some  states  it  is 
vided  by  statute  that  no  variance  shall  be  deemed  material  unless  it  actually 


A.ri&ona. —  Sante  Fe,  etc.,  R.  Co.  v.  Hurley, 
4  Ariz.  258,  36  Pac.  216. 

Delaware. —  Higgins  v.  Wilmington,  3  Pen- 
new.  356,  51  Atl.  1. 

Florida. — Parrish  v.  Pensacola,  etc.,  R.  Co., 
28  Fla.  251,  9  So.  696. 

Georgia. — Moyer  v.  Ramsay-Brisbane  Stone 
Co.,  119  Ga.  734,  46  S.  E.  844;  Postell  v. 
Brunswick,  etc.,  R.  Co.,  112  Ga.  602,  37 
S.  E.  869 ;  Thomas  v.  Georgia  R.,  etc.,  Co.,  40 
Ga.  231. 

Illinois.— ChiesLgo,  etc.,  R.  Co.  v.  Bell,  112 
III.  360;  Camp  Point  Mfg.  Co.  v.  Ballou,  71 
111.  417;  Cardiff  Coal  Co.  v.  Waybright, 
lOS  111.  App.  561;  Jorias  v.  Illinois  Steel  Co., 
101  111.  App.  416;  McCormick  Harvesting 
Mach.  Co.  V.  Sendzikowski,  72  HI.  App.  402. 

Indiana. —  Long  v.  Doxey,  50  Ind.  385; 
Arcade  File  Works  v.  Juteau,  15  Ind.  App. 
400,  40  N.  E.  818,  44  N.  E.  326. 

Indian  Territory. —  Choctaw,  etc.,  R.  Co.  V. 
Nicholas,  3  Indian  Terr.  40,  53  S.  W.  475. 

lotva. —  Manuel  v.  Chicago,  etc.,  R.  Co.,  56 
Iowa  655,  10  N.  W.  237. 

Kentucky. —  Howard  v.  Chesapeake,  etc.,  R. 
Co.,  90  S.  W.  950,  28  Ky.  L.  Rep.  891; 
Bowling  Green  Stone  Co.  i*.  Capshaw,  64 
S.  W.  507,  23  Ky.  L.  Rep.  945;  Thomas  v. 
Louisville,  etc.,  R.  Co.,  35  S.  W.  910,  18  Ky. 
L.  Rep.  164. 

Massachusetts. —  Bowers  v.  Connecticut 
River  R.  Co..  162  Mass.  312,  38  N.  E.  508; 
Carey  v.  Boston,  etc.,  R.  Co.,  158  Mass.  228, 
33  N.  E.  512;  Connors  v.  Holden,  152  Mass. 
598,  26  N.  E.  137. 

Michigan. —  Chall  v.  Detroit  Stove  Co.,  140 
Mich.  68,  103  N.  W.  513;  Greenwald  v.  Mar^ 
quette,  etc.,  R.  Co.,  49  Mich.  197,  13  N.  W. 
513;  Batterson  v.  Chicago,  etc.,  R.  Co.,  49 
Mich.  184,  13  N.  W.  508. 

Minnesota. —  Pierce  v.  Brennan,  88  Minn. 
50,  92  N.  W.  507;  Doyle  v.  St.  Paul,  etc.,  R. 
Co.,  42  Minn.  79,  43  N.  W.  787. 

Missouri. —  Ischer  v.  St.  Louis  Bridge  Co., 
95  Mo.  261,  8  S.  W.  367;  Buffington  v.  At- 
lantic, etc.,  R.  Co.,  64  Mo.  246;  Mitchell  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  App.  142,  83 
S.  W.  289;  Studenroth  v.  Hammond  Packing 
Co.,  106  Mo.  App.  480,  81  S.  W.  487;  Zentz 
V.  Chappell,  103  Mo.  App.  208,  77  S.  W.  86 ; 
Cunningham  v.  Journal  Co.,  95  Mo.  App.  47, 
68  S.  W.  592. 

Neio  York. —  Wagner  v.  New  York,  etc.,  R. 
Co.,  76  N.  Y.  App.  Div.  552,  78  N.  Y.  Suppl. 
696;  Koehler  v.  New  York  Steam  Co.,  71  N.  Y. 
App.  Div.  222,  75  N.  Y.  Suppl.  597;  O'Con- 
nell  V.  Clark,  22  N.  Y.  App.  Div.  466,  48 
N.  Y.  Suppl.  74;  Coffey  v.  Chapal,  2  N.  Y. 
Suppl.  648. 

North  Carolina. —  Harris  v.  Balfour  Quarry 
Co.,  131  N.  C.  553,  42  S.  E.  973;  Hunt  v. 
Vanderbilt,  115  N.  C.  559,  20  S.  E.  168. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Lindamood,  111  Tenn.  457,  78  S.  W.  99. 

rea;as.— Weatherford,  etc.,  R.  Co.  v.  Dun- 
can, 88  Tex.  611,  32  S.  W.  878;  Texas,  etc., 
R.  Co.  V.  Beall,  (Civ.  App.  1898)  43  S.  W. 
[89] 


605;  Campbell  v.  Wing,  5  Tex.  Civ.  App.  431, 
24  S.  W.  360. 

Virginia.— Eekles  v.  Norfolk,  etc.,  R.  Co., 
96  Va.  69,  25  S.  E.  545. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  870-876. 

40.  For  instances  of  immaterial  variances 
see  the  following  cases: 

Alabama. —  Highland  Ave.,  etc.,  R.  Co.  v. 
Miller,  120  Ala.  535,  24  So.  955. 

Connecticut. —  Zeigler  v.  Danbury,  etc.,  R. 
Co.,  52  Conn.  543. 

Georgia.—  Georgia  R.,  etc.,  Co.  v.  Miller,  90 
Ga.  571,  16  b.  E.  939. 

Illinois. —  Illinois  Terminal  R.  Co  v 
Thompson,  210  111.  226,  71  N.  E.  328  [affirm- 
tng  112  HI.  App.  463];  Ehlen  v.  O'Donnell, 
205  HI.  38,  68  N,  E.  766  [affirming  102 
111.  App.  141]  ;  Chicago,  etc.,  R.  Co.  v.  Spur- 
ney,  197  111.  471,  64  N.  E.  302  [affirming  97 
111.  App.  5701  ;  Lake  Shore,  etc.,  R.  Co.  v. 
Hundt,  140  111.  525,  30  N.  E.  458  [affirming 
41  111.  App.  220] ;  Stearns  v.  Reidy,  135  III. 
119,  25  N.  E.  762;  Chicago,  etc.,  R.  Co.  v. 
Jackson,  55  111.  492,  8  Am.  Rep.  661. 

Indiana. —  Southern  Indiana  R.  Co.  v.  Hog^ 
gatt,  35  Ind.  App.  348,  73  N.  E.  1096;  In- 
diana Natural,  etc..  Gas  Co.  v.  Marshall,  22 
Ind.  App.  121,  52  N.  E.  232. 

loiva. —  Sedgwick  v.  Illinois  Cent.  R.  Co., 
73  Iowa  158,  34  N.  W.  790. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Doyle,  18 
Kan.  58. 

Kentucky. —  Conrad  Tanning  Co.  v.  Munsey, 
76  S.  W.  841,  25  Ky.  L.  Rep.  936;  Henderson 
Brewing  Co.  r.  Folden,  76  S.  W.  520,  25  Ky. 
L.  Rep.  969;  Louisville,  etc.,  R.  Co.  v.  Rich- 
ardson, 66  S.  W.  631,  23  Ky.  L.  Rep.  2090. 

Michigan. —  Potter  v.  Detroit,  etc.,  R.  Co., 
122  Mich.  179,  81  N.  W.  80,  8'2  N.  W.  245; 
Kinney  v.  Folkerts,  78  Mich.  687,  44  N.  W. 
152  ;  James  v.  Emmet  Min.  Co.,  55  Mich.  335, 
21  N.  W.  361. 

Minnesota. — Nutzmann  v.  Germania  L.  Ins. 
Co.,  82  Minn.  116,  84  N.  W.  730;  Sours  v. 
Great  Northern  R.  Co.,  81  Minn.  337,  84  N.  W 
114. 

Missouri. —  Smith  v.  Fordyce,  190  Mo.  1, 
88  S.  W.  679;  Hurlbut  v.  Wabash  R.  Co.,  130 
Mo.  657,  31  S.  W.  1051;  Cameron  v.  B.  Roth 
Tool  Co.,  108  Mo.  App.  265,  83  S.  W.  279; 
Eberly  v.  Chicago,  etc.,  R.  Co.,  96  Mo.  App. 
361,  70  S.  W.  381;  Sackewitz  v.  American 
Biscuit  Mfg.  Co.,  78  Mo.  App.  144. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Lavalley, 
36  Ohio  St.  221. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Lowe, 
(1889)  11  S.  W.  1065;  Missouri,  etc.,  R.  Co. 
V.  Crum,  35  Tex.  Civ.  App.  609,  81  S.  W.  72; 
International,  etc.,  R.  Co.  v.  Collins,  33  Tex. 
Civ.  App.  58,  75  tt.  W.  814;  New  York,  etc., 
R.  Co.  V.  Green,  (Civ.  App.  1896)  36  S.  W. 
812. 

Washington. —  Sayward  v.  Carlson,  1  Wash. 
29,  23  Pac.  830. 

Wisconsin. —  Stetler  v.  Chicago,  etc.,  R.  Co., 
49  Wis.  609,  6  N.  W.  303. 

[IV,  H,  2,  d,  (II)] 
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leads  the  opposite  party  to  his  prejudice,*^  while  in  Indiana  no  judgment  will  be 
reversed  for  anything  which  might  have  been  amended  below/^ 

3.  Evidence^  —  a.  Presumptions  and  Burden  of  Proof  —  (i)  Presumptions 
—  (a)  As  to  Existence  of  Relation  of  Master  and  Servant.  Tiie  fact  that  one 
is  found  doing  service  for  another  prima  facie  evidence  of  an  employment;^ 
and  where  plaintiff  proves  that  he  was  employed  by  defendant  several  years  prior 
to  the  accident,  it  will  be  presumed  that  the  contractual  relation  existed  at  the 
time  of  the  injury.*^ 

(b)  As  to  Existence  of  Remedy.  "Where  plaintiff  brings  suit  to  recover  for 
injuries  received  in  another  jurisdiction,  while  it  will  be  presumed  that  there  is  a 
law  in  force  in  such  jurisdiction  furnishing  a  remedy  for  the  injury it  will  also 
be  presumed  that  the  fellow  servant  doctrine  obtains  therein.*^ 

(c)  As  to  Negligence  of  Master  — {!)  In  General.  In  an  action  by  a  serv- 
ant against  his  master  for  personal  injuries  there  is  a  prima  facie  presumption 
that  the  master  was  free  from  negligence/^ 

(2)  Cause  of  Injury.  Where  the  evidence  leaves  the  cause  of  an  injury 
unproved,  it  cannot  be  attributed  to  defendant's  negligence.*^  But  wliere  there 
was  a  failure  of  one  or  the  other  of  two  appHances,  and  one  of  them  was  known 
to  be  defective,  there  is  ground  for  the  jury  to  draw  an  inference  that  it  was 
probably  the  defective  appliance  that  failed,  and  caused  the  accident  ;^  and  where 
it  is  shown  that  the  servant  was  injured  while  the  master  was  acting  in  violation 
of  a  statute,  the  damages  will  be  attributed  to  negligence,  in  the  absence  of 
anything  to  show  the  contrary.^^ 

'  (3)  Constitutional  and  Statutory  Provisions  Imposing  Liability.  Under 
constitutional  and  statutory  provisions  in  force  in  some  of  the  United  States 
negligence  on  the  part  of  the  master  may  be  presumed.^^ 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  870-876. 

Where  the  declaration  merely  alleges  the 
exercise  of  due  care  by  plaintiff,  it  is  not  a 

variance  between  pleading  and  evidence  to 
show  that  defendant  promised  to  repair  and 
did  not  do  so,  and  that,  relying  on  such 
promise,  plaintiff  continued  in  defendant's 
employ  and  was  injured.  Sattley  Mfg.  Co.  v. 
Wendt,  116  111.  App.  375. 

41.  Ravburn  v.  Central  Iowa  R.  Co.,  74 
Iowa  637^  35  N.  W.  606,  38  N.  W.  520  (con- 
struing Code  (1873),  §  2686);  Roundtree  v. 
Charleston,  etc.,  R.  Co.,  72  S.  C.  474,  52  S.  E. 
231  (construing  Code  Civ.  Proc.  (1902) 
§§  190-192);  Nelson  v.  S.  Willey  Steamship, 
etc.,  Co.,  26  Wash.  548,  67  Pac.  237  (con- 
struing Ballinger  Annot.  Codes  &  St.  §  4949)  ; 
Walker  v.  McNeill,  17  Wash.  582,  50  Pac. 
518  (construing  Code  Proc.  §  217)  ;  Northern 
Pac.  R.  Co.  V.  O'Brien,  1  Wash.  599,  21  Pac. 
32  (construing  Code,  §  105). 

42.  Consumers'  Paper  Co.  v.  Eyer,  160  Ind. 
424,  66  N.  E.  994,  construing  Burns  Rev.  St. 
(1901)  §  670. 

43.  Instructions  see  infra,  IV,  H,  7. 

44.  Perry  v.  Ford,  17  Mo.  App.  212. 

Where  two  railroads  use  a  yard  indiscrimi- 
nately, and  there  is  no  evidence  as  to  the 
nature  of  the  contract  between  the  roads,  ex- 
cept that  several  employees  in  the  yard  testify 
that  they  are  paid  by  the  other  company,  but 
that  a  short  time  before  they  were  paid  by 
defendant,  every  presumption  will  be  indulged 
against  defendant,  since  it  could  easily  show 
the  contract  between  the  parties.  Missouri 

[IV,  H,  2,  d,  (n)] 


Pac.  R.  Co.  V.  Bond,  2  Tex.  Civ.  App.  104,  20 
S.  W.  930. 

45.  Southern  Pac.  R.  Co.  v.  Wellington, 
(Tex.  Civ.  App.  1896)  36  S.  W.  1114. 

46.  Speer  v.  Missouri,  etc.,  R.  Co.,  23  Kan. 
571. 

47.  Baltimore,  etc.,  R.  Co.  v.  Read,  158 
Ind.  25,  62  N.  E.  488,  92  Am.  St.  Rep.  293. 
Contra,  Williams  v.  Southern  R.  Co.,  128 
N.  C.  286,  38  S.  E.  893. 

48.  Allen  v.  Kingston  Coal  Co.,  212  Pa.  St. 
54,  61  Atl.  572.  See  also  Hurlbut  v.  Wabash 
R.  Co.,  130  Mo.  657,  31  S.  W.  1051. 

That  a  master  has  indemnity  against  ac- 
cidents is  not  an  admission  of  negligence  or 
of  the  use  of  defective  appliances  on  his  part. 
Sawyer  v.  J.  M.  Arnold  Shoe  Co.,  90  Me.  369, 
38  Atl.  333. 

Effect  of  negative  evidence. — Evidence  that 
certain  witnesses  did  not  hear  any  instruc- 
tions given  the  servant  as  to  how  his  work 
should  be  done,  where  there  was  ample  op- 
portunity to  have  given  him  instructions 
without  the  witnesses  hearing  it,  is  insuffi> 
cient  to  raise  a  presumption  that  no  instruc- 
tions were  given.  Carnes  v.  Guelph  Patent 
Cask  Co.,  141  Mich.  23,  104  N.  W.  322. 

49.  Sauer  v.  Union  Oil  Co.,  43  La.  Ann. 
699,  9  So.  566. 

50.  Keys  v.  Winnsboro  Granite  Co.,  72 
S.  C.  97,  51  S.  E.  549. 

51.  Servant  struck  by  train  running  at 
prohibited  speed  see  Bluedom  v.  Missouri 
Pac.  R.  Co.,  121  Mo.  258,  25  S.  W.  943. 

52.  Florida.— Under  Acts  (1891),  c.  407, 
providing  for  recovery  for  injuries  caused  by 
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(4)  Existence  of  Defect  or  Happening  of  Accident  or  Injury.^^  No  pre- 
Bumption  of  negligence  on  the  part  of  the  master  arises  from  the  mere  existence 
of  a  defect  or  the  happening  of  the  accident  through  which  the  servant  was 
injured.^^    The  maxim  "  res  ipsa  loqidtur  "  is  applicable  only  where  the  matter 


the  negligence  of  a  fellow  servant,  the  pre- 
sumption that  defendant's  servant  was  neg- 
ligent arises  on  proof  that  plaintiff  was  free 
from  fault.  Florida  Cent.,  etc.,  R.  Co.  y. 
Mooney,  40  Fla.  17,  24  So.  148. 

Georgia. —  Under  Civ.  Code,  §  2321,  proof 
that  a  railroad  employee,  injured  by  the  run- 
ning of  its  locomotives,  cars,  or  machinery, 
was  without  fault,  raises  a  presumption  that 
the  company  was  in  fault.  Augusta  South- 
ern R.  Co.  V.  McDade,  105  Ga.  134,  31  S.  E. 
420;  Florida  Cent.  R.  Co.  v.  Burney,  98  Ga. 
1,  26  S.  £.  730;  Savannah,  etc.,  R.  Co.  v. 
Phillips,  90  Ga.  829,  17  S.  E.  82;  Western, 
etc.,  R.  Co.  V.  Vandiver,  85  Ga.  470,  11  S.  E. 
781.  Compare  Georgia  R.,  etc.,  Co.  v. 
Nelms,  83  Ga.  70,  9  S.  E.  1049,  20  Am.  St. 
Rep.  308. 

Illinois. —  The  failure  of  a  railroad  to  com- 
ply with  the  federal  statute  as  to  safety 
appliances  is  prima  facie  negligence.  Malott 
V.  Hood,  99  Hi.  App.  3G0. 

Minnesota. —  'ihe  bursting  of  a  boiler  on  a 
steamboat  raises  a  presumption  of  negligence, 
under  5  U.  S.  St.  at  L.  p.  306,  §  13.  Con- 
nolly V.  Davidson,  15  Minn.  519,  2  Am.  Rep. 
154;  Fay  v.  Davidson,  13  Minn.  523;  Mc- 
Mahon  v.  Davidson,  12  Minn.  357. 

Mississippi. —  Under  Const.  (1890)  §  193, 
negligence  will  not  be  inferred  from  the  fact 
of  injury  to  an  employee,  but  it  must  be 
shown.  Short  v.  New  Orleans,  etc.,  R.  Co.,  69 
Miss.  848,  13  So.  826. 

Missouri. —  Under  Rev.  St.  §  2873,  where  it 
appears  that  a  servant  was  injured  in  a 
train  collision,  a  prima  facie  case  is  made 
against  the  master.  Shuler  v.  Omaha,  etc., 
R.  Co.,  87  Mo.  App.  618.  Compare  Caldwell 
V.  Missouri  Pac.  R.  Co.,  181  Mo.  455,  80 
S.  W.  897,  holding  that,  to  raise  the  presump- 
tion of  negligence  against  the  master,  there 
must  be  proof  of  the  negligence  of  a  fellow 
servant  or  agent. 

South  Carolina. —  Const.  (1895)  art.  9, 
§  15,  while  it  confers  a  right,  does  not  create 
a  presumption  or  rule  of  evidence.  Land  i'. 
Southern  R.  Co.,  67  S.  C.  290,  45  S.  E.  203. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  880. 

53.  As  raising  question  for  jury  see  infra, 
IV,  H,  6,  a,(iii),b,  (III). 

As  to  burden  of  proof  see  infra,  IV,  H,  3,  a. 
(I),  (C),  (4). 

Weight  and  sufficiency  of  evidence  see  in- 
fra, IV,  H,  3,  c,  (IV),  (B). 

54.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Allen,  78  Ala.  494. 

California. — Thompson  v.  California  Constr. 
Co.,  148  Cal.  35,  82  Pac.  367;  Brymer  v. 
Southern  Pac.  Co.,  90  Cal.  496,  27  Pac.  371. 

Colorado.—  Greeley  v.  Foster,  32  Colo.  292, 
75  Pac.  351;  Kellogg  v.  Denver  City  Tram- 
way Co.,  18  Colo.  App.  475,  72  Pac.  609. 

District  of  Columbia. —  Butler  v.  Frazee, 
25  App.  Cas.  392. 


Georgia. —  Palmer  Brick  Co,  v.  Chenall, 
119  Ga.  837,  47  S.  E.  329;  East  Tennessee, 
etc.,  R.  Co.  V.  Maloy,  77  Ga.  237,  2  S.  E.  941. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Swift, 
213  111.  307,  72  N.  E.  737  ;  Omaha  Packing 
Co.  V.  Murray,  112  111.  App.  233;  Garden 
City  Wire  Spring  Co.  v.  Boecher,  94  111.  App. 
96. 

loica. —  Bergman  v.  Altman,  127  Iowa  693, 
104  N.  W.  280;  Brownfield  v.  Chicago,  etc., 
R.  Co.,  107  Iowa  254,  77  N.  W.  1038. 

Kansas. —  Lane  v.  Missouri  Pac.  R.  Co.,  64 
Kan.  755,  68  Pac.  626 ;  Kansas  Pac.  R.  Co.  V. 
Salmon,  11  Kan.  83. 

Kentucky. —  Dana  v.  Blackburn,  90  S.  W. 
237,  28  Ky.  L.  Rep.  695;  Vissman  r.  South- 
ern R.  Co.,  89  S.  W.  502,  28  Ky.  L.  Rep.  429, 
2  L.  R.  A.  N.  S.  469. 

Louisiana. —  Levins  v.  Bancroft,  114  La. 
105,  38  So.  72. 

Maine. —  Pellerin  v.  International  Paper 
Co.,  96  Me.  388,  52  Atl,  842. 

Maryland. —  Gans  Salvage  Co.  v.  Byrnes, 
102  Md.  230,  62  Atl.  155,  1  L.  R.  A.  N.  S.  272. 

Massachusetts. —  Droney  v.  Doherty,  186 
Mass.  205,  71  N.  E.  547;  Reynolds  i\  Mer- 
chants' Woolen  Co.,  168  Mass.  501,  47  N.  E. 
406. 

Michigan. —  Fuller  v.  Ann  Arbor  R.  Co., 
141  Mich.  66,  104  N.  W.  414;  Redmond  v. 
Delta  Lumber  Co.,  96  Mich.  545,  55  N.  W. 
1004. 

Minnesota. —  Davidson  v.  Davidson,  46 
Minn.  117,  48  N.  W.  560. 

Missouri. — ■  Oglesby  V.  Missouri  Pac.  R. 
Co.,  177  Mo.  272,  76  S.  W.  623;  Smith  i\ 
Missouri  Pac.  R.  Co.,  113  Mo.  70,  20  S.  W. 
896;  Deckerd  v.  Wabash  R.  Co.,  Ill  Mo.  App. 
117  85  S.  W.  982;  Cothron  v.  Cudahy  Pack- 
ing Co.,  98  Mo.  App.  343,  73  S.  W.  279; 
O'bonnell  v.  Baum,  38  Mo.  App.  245. 

New  York. —  Quinlan  v.  New  York,  etc.,  R. 
Co.,  181  N.  Y.  523/73  N.  E.  1130  [affirming 
89  N.  Y.  App.  Div.  266,  85  N.  Y.  Suppl.  814]  ; 
Starer  v.  Stern,  100  N.  Y.  App.  Div.  393,  91 
N.  Y.  Suppl.  821;  Stackpole  v.  Wray,  99 
N  Y.  App.  Div.  262,  90  N.  Y.  Suppl.  1045 
[affirmed  in  182  N.  Y.  567,  75  N.  E.  1134]; 
Moran  v.  Munson  Steamship  Line,  82  N.  Y. 
App.  Div.  489,  81  N.  Y.  Suppl.  612;  Griffin 
V.  Flank,  48  Misc.  617,  95  N.  Y.  Suppl.  546. 

North  Carolina. —  Womble  f.  Merchants' 
Grocery  Co.,  135  N.  C.  474,  47  S.  E.  493. 

Pennsylvania. — Allen  v.  Kingston  Coal  Co., 
212  Pa.  St.  54,  61  Atl.  572;  Surles  v.  Kistler, 
202  Pa.  St.  289,  51  Atl.  887;  Biggins  v.  Fan- 
ning, 195  Pa.  St.  599,  46  Atl.  102;  McKenna 
V.  Martin,  etc.,  Paper  Co.,  176  Pa.  St.  306, 
35  Atl.  131;  Ash  v.  Verlenden,  154  Pa.  St. 
246,  26  Atl.  374;  Cole  r.  Northern  Cent.  R. 
Co.,  12  Pa.  Co.  Ct.  573. 

South  Carolina. —  Green  v.  Southern  R.  Co., 
72  S.  C.  398,  52  S.  E.  45. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Lindamood,  111  Tenn.  457,  78  S.  W.  99. 

[IV,  H,  3,  a,  (l),  (C),  (4)] 
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of  the  occurrence  or  the  attendant  circunastances  are  such  that  the  jury  can  reason- 
ably infer  that  the  occurrence  would  not  have  taken  place  unless  the  master  wae 
lacking  in  diligence,  and  where  there  is  the  slightest  evidence  to  explain  the 
happening  of  the  occurrence  on  any  other  theory  than  that  of  the  negligence 
claimed,  the  jury  should  disregard  the  inference  arising  from  the  fact  of  the 
injury.^^ 

(5)  As  TO  Tools,  Machinery,  Appliances,  and  Places  For  Work.  The 
law  presumes,  in  the  absence  of  evidence  to  the  contrary,  that  the  master  has  per- 
formed his  duty  with  reference  to  furnishing  his  servants  with  reasonably  safe 
^nd  suitable  tools,  machinery,  appliances,  and  places  for  work,^^  and  had  no  notice 


Texas. —  G.  A.  Duerler  Mfg.  Co.  v.  Dullnig, 
(Civ.  App.  1904)  83  S.  W.  889  [affirmed  in 
(1905)  87  S.  W.  332]. 

Virginia. —  Moore  Lime  Co.  v.  Johnston, 
103  Va.  84,  48  S.  E.  557. 

West  Virginia. —  Stewart  t\  Ohio  River  E. 
Co.,  40  W.  Va.  188,  20  S.  E.  922 ;  Knight  v. 
Cooper,  36  W.  Va.  232,  14  S.  E.  999. 

Wisconsin. —  Spille  v.  Wisconsin  Bridge, 
etc.,  Co.,  105  Wis.  340,  81  N.  W.  397. 

United  States. —  Patton  v.  Texas,  etc.,  R. 
Co.,  179  U.  S.  658,  21  S.  Ct.  275,  45  L.  ed. 
361  [affirming  95  Fed.  244]  ;  Northern  Pac. 
R.  Co.  V.  Dixon,  139  Fed.  737,  71  C.  C.  A. 
555;  Chicago,  etc.,  R.  Co.  v.  O'Brien,  132 
Fed.  593,  67  C.  C.  A.  421;  Rogers  v.  Louis- 
ville, etc.,  R.  Co.,  88  Fed.  462 ;  Peirce  v.  Kile, 
80  Fed.  865,  26  C.  C.  A.  201.  Compare 
Smith  V.  Memphis,  etc.,  R.  Co.,  18  Fed.  304, 
which  sustains  the  general  rule,  but  holds 
that  where  the  cause  of  the  accident  is  known 
to  be  some  particular  defect  in  the  tools, 
machinery,  or  other  appliances,  the  existence 
of  the  defect  is  of  itself  evidence  of  negli- 
gence, for  which  liability  aitaches,  unless  the 
master  can  satisfactorily  show  that  he  has 
not  been  negligent  in  the  matter  of  providing 
against  the  defect. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  881. 

That  an  appliance  is  latently  defective 
raises  no  presumption  of  the  master's  negli- 
gence. East  Tennessee,  etc.,  R.  Co.  v.  Linda- 
mood,  111  Tenn.  457,  78  S.  W.  99.  See  also 
O'Donnell  v.  Baum,  38  Mo.  App.  245. 

The  mere  fact  of  a  collision  does  not  estab- 
lish a  presumption  of  negligence  on  the  part 
of  a  railroad  company  in  favor  of  its  em- 
ployees, such  a  presumption  existing  only  in 
favor  of  passengers.  Smith  v.  Missouri  Pac. 
R.  Co.,  113  Mo.  70,  20  S.  W.  896;  Cole  v. 
Northern  Cent.  R.  Co.,  12  Pa.  Co.  Ct.  573. 

The  explosion  of  a  steamboat  boiler  raises 
a  prima  facie  presumption  of  negligence,  un- 
der 5  U.  S.  St.  at  L.  p.  306,  §  13.  Connolly  v. 
Davidson,  15  Minn.  519,  2  Am.  Rep.  154.  See 
also  Posey  v.  Scoville,  10  Fed.  140. 

55.  Palmer  Brick  Co.  v.  Chenall,  119  Ga. 
837,  47  S.  E.  329. 

Maxim  "res  ipsa  loquitur"  applied  see 
Georgia  Cent.  R.  Co.  v.  Vining,  116  Ga.  284, 
42  S.  E.  492;  Central  R.,  etc.,  Co.  v.  Roach, 
€4  Ga.  635;  Pittsburg,  etc.,  R.  Co.  v.  Camp- 
bell, 116  111.  App.  356;  Coleman  v.  Mechanics' 
Iron  Foundry  Co.,  168  Mass.  254,  46  N.  E. 
1065;  Jones  v.  Kansas  City,  etc.,  R.  Co.,  178 
Mo.  528,  77  S.  W.  890,  101  Am.  St.  Rep. 

[IV.  H.  3,  a,  (I),  (C),  (4)] 


434;  Blanton  v.  Dold,  109  Mo.  64,  18  S.  W. 
1149;  Stoher  v.  St.  Louis,  etc.,  R.  Co.,  91 
Mo.  509,  4  S.  W.  389;  Lee  v.  St.  Louis,  etc., 
R.  Co.,  112  Mo.  App.  372,  87  S.  W.  12; 
Sackewitz  v.  American  Biscuit  Mfg.  Co.,  78 
Mo.  App.  144;  Gorman  v.  Milliken,  102  N.  Y. 
App.  Div.  617,  92  N.  Y.  Suppl.  1126  [affvrm- 
ing  42  Misc.  336,  86  N.  Y.  Suppl.  699]; 
Lentino  v.  Port  Henry  Iron  Ore  Co.,  71  N.  Y. 
App.  Div.  466,  75  N.  Y.  Suppl.  755;  Colelli 
V.  New  Jersey,  etc.,  Concentrating  Works,  87 
Hun  428,  34  N.  Y.  Suppl.  310;  Green  v. 
Banta,  48  N.  Y.  Super.  Ct.  156;  Daley  v. 
Union  Dry  Dock  Co.,  9  Misc.  394,  29  N.  Y. 
Suppl.  1063  [affirmed  in  151  N.  Y.  649,  46 
N.  E.  1146] ;  Louisville,  etc.,  R.  Co.  v.  North- 
ington,  91  Tenn.  56,  17  S.  W.  880,  16  L.  R.  A. 
268;  Houston  v.  Brush,  66  Vt.  331,  29  Atl. 
380;  Welty  v.  Lake  Superior  Terminal,  etc., 
R.  Co.,  100  Wis.  128,  75  N.  W.  1022;  Mui- 
cairns  v.  Janesville,  67  Wis.  24,  29  N.  W. 
565;  Bradford  Glycerine  Co.  v.  Kizer,  113 
Fed.  894,  51  C.  C.  A.  524.  See  also  Chenall 
V.  Palmer  Brick  Co.,  117  Ga.  106,  43  S.  E. 
443. 

Presumption  rebutted. —  The  presumption 
of  negligence  arising  from  the  fact  that  the 
die  of  a  stamping  machine,  so  constructed 
that  the  die  descended  only  on  pressure  of 
the  treadle,  descended  without  apparent 
cause,  is  conclusively  rebutted  by  proof  that 
there  was  no  discoverable  defect.  Vorbrich  v. 
Gender,  etc.,  Mfg.  Co.,  96  Wis.  277,  71  N.  W\ 
434. 

56.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Allen,  78  Ala.  494. 

California. —  Brymer  v.  Southern  Pac.  Co., 
90  CaL  496,  27  Pac.  371. 

IdaJio. —  Minty  v.  Union  Pac.  R.  Co.,  2  Ida. 
(Hash.)  471,  21  Pac.  660. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Houck,  72 
111.  285;  Illinois  Cent.  R.  Co.  v.  Barslow,  55 
111.  App.  203. 

loioa. —  Brownfield  v.  Chicago,  etc.,  R.  Co., 
107  Iowa  254,  77  N.  W.  1038. 

Massachusetts. —  Ladd  v.  New  Bedford  R. 
Co.,  119  Mass.  412,  20  Am.  Rep.  331. 

Michigan. —  Redmond  v.  Delta  Lumber  Co., 
96  Mich.  545,  55  N.  W.  1004. 

Minnesota. —  Davidson  v.  Davidson,  46 
Minn.  117,  48  N.  W.  560. 

Missouri. —  Glasscock  v.  Swaflford  Bros. 
Dry  Goods  Co.,  106  Mo.  App.  657,  80  S.  W. 
364,  (App.  1903)  74  S.  W.  1039;  Franklin 
V.  Missouri,  etc.,  R.  Co.,  97  Mo.  App.  473, 
71  S.  W.  540;  O'Donnell  V.  Baum,  38  Mo. 
App.  245 :  Nolan  v.  Shickle,  3  Mo.  App.  300. 
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of  any  defects  therein.^^  Bat  it  will  not  be  presumed  that  a  railroad  company 
inspected  a  particular  car  for  defects  by  which  an  employee  was  injured,  on  a 
showing  tliat  it  was  the  custom  to  inspect  all  cars.^^ 

(6)  As  TO  Methods  of  Work,  Rules,  and  Orders.  In  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that  the  methods  of  work  adopted  by 
a  master,  and  the  rules  and  regulations  promulgated  by  him  for  the  government 
of  his  employees,  are  proper  and  sufficient  and  where  the  existence  of  a  rule  is 
shown  it  will  be  further  presumed  that  it  was  known  to  an  employee  at  the  time 
of  his  injury.^*^  Where  a  servant  fails  to  obey  positive  orders  as  to  the  manner 
of  doing  his  work,  it  is  prima  facie  evidence  of  his  negligence.^^ 

(7)  As  TO  Selection  and  Retention  of  Servants.  While  a  master  is  pre- 
sumed to  have  known  in  regard  to  the  incompetency  of  a  fellow  servant  what 
w^as  generally  known  to  those  among  whom  such  servant  worked  and  lived,  and 
what  he  might  have  known  by  the  exercise  of  due  care  and  diligence,^'^  he  wdll  be 
presumed,  in  the  absence  of  affirmative  proof  to  the  contrary,  to  have  exercised 
proper  care  in  the  selection  and  retention  of  his  servants.^^ 


l^ew  Jersey. —  Hampton  v.  Camden,  etc.,  R. 
Co.,  10  N.  J.  L.  J.  23G. 

ifew  York. — Mulligan  v.  Crimmins,  75  Hun 
578,  27  N.  Y.  Suppl.  819  [affirmed  in  149 
N.  Y.  594,  44  N.  E.  1126]. 

Pennsylvmiia. —  McKenna  r.  Martin,  etc.. 
Paper  Co.,  176  Pa.  8t.  306,  35  Atl.  131; 
Ash  V.  Verlenden,  154  Pa.  St.  246,  26  Atl. 
374. 

South  Carolina. —  Davis  v.  Columbia,  etc., 
R.  Co.,  21  S.  C.  93. 

Wisconsin. —  See  Lockwood  v.  Chicago,  et^., 
R.  Co.,  55  Wis.  50,  12  N.  W.  401. 

United  States. —  Gravelle  v.  Minneapolis, 
etc.,  R.  Co.,  10  Fed.  711,  3  McCrary  352. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  882-887. 

57.  Minty  v.  Union  Pac.  R.  Co.,  2  Ida. 
(Hash.)  471,  21  Pac.  660;  Franklin  v.  Mis- 
souri, etc.,  R.  Co.,  97  Mo.  App.  473,  71  S.  W. 
540.  Compare  Hanley  v.  California  Bridge, 
etc.,  Co..  127  Cal.  232,  59  Pac.  577,  47 
L.  R.  A.  597. 

Notice  of  defect  in  coupling  apparatus  pre- 
sumed see  Brinkmeier  v.  Missouri  Pac.  R. 
Co.,  69  Kan.  738,  77  Pac.  588. 

That  a  defective  car  was  attached  to  a 
train,  with  nothing  to  sliow  that  it  differed 
from  the  other  cars,  and  that  it  became  neces- 
sary to  use  it  in  such  a  manner  that  an  em- 
ployee was  injured,  he  having  no  knowledge 
of  its  defective  condition,  are  prima  facie 
evidence  of  negligence  on  the  part  of  the 
railroad,  without  proof  that  it  had  notice  of 
the  defect  in  the  car.  Guthrie  v.  Maine  Cent. 
R.  Co.,  81  Me.  572,  18  Atl.  295. 

58.  Eddv  V.  Prentice,  8  Tex.  Civ.  App.  58, 
27  S.  W.  1063.  But  see  Hodges  v.  Kimball, 
104  Fed.  745,  44  C.  C.  A.  193. 

59.  Delatoare. —  Murphy  v.  Hughes,  1 
Pennew.  250,  40  Atl.  187. 

Minnesota. —  Fraker  v.  St.  Paul,  etc.,  R. 
Co.,  32  Minn.  54,  19  N.  W.  349. 

Missouri. —  Smith  v.  Missouri  Pac.  R.  Co., 
113  Mo.  70,  20  S.  W.  896. 

^ew  Jersey. —  Hampton  v.  Camden,  etc.,  R. 
Co.,  10  N.  J.  L.  J.  236. 

Pennsylvania. —  Cole  v.  Northern  Cent.  R. 
Co.,  12  Pa.  Co.  Ct.  573. 


Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Wil- 
liams, 89  Va.  165,  15  S.  E.  522. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  890. 

The  non-observance  of  a  proper  rule  will 
not  be  assumed  in  the  absence  of  proof  for 
the  purpose  of  charging  the  master  with 
negligence.  Hodges  v.  Kimball,  104  Fed.  745, 
44  C.  C.  A.  193. 

60.  Knowledge  of  rule  by  employee  pre- 
sumed.—  Frounf elker  v.  Delaware,  etc.,  R.  Co., 
48  N.  Y.  App.  Div.  206,  62  N.  Y.  Suppl.  840, 
74  N.  Y.  App.  Div.  224,  77  N.  Y.  Suppl. 
470;  Galveston,  etc.,  R.  Co.  v.  Gormley,  91 
Tex.  393,  43  S.  W.  877,  66  Am.  St.  Rep.  894 
[reversing  (Civ.  App.  1897)  42  S.  W.  314]; 
Pilkinton  v.  Gulf,  etc.,  R.  Co.,  70  Tex.  226, 
7  S.  W.  805. 

61.  Erickson  v.  Monson  Cousol.  Slate  Co., 
100  Me.  107,  60  Atl.  708. 

62.  Giordano  v.  Brandywine  Granite  Co., 
3  Pennew.  (Del.)  423,  52  Atl.  332. 

63.  A Za&ama.— Conrad  v.  Gray,  109  Ala. 
130,  19  So.  398;  Mobile,  etc.,  R.  Co.  v. 
Thomas,  42  Ala.  672. 

California. —  See  Atkinson  v.  Clark,  132 
Cal.  476,  64  Pac.  769. 

Colorado. —  Summerhays  v.  Kansas  Pac.  R. 
Co.,  2  Colo.  484 ;  Kindel  v.  Hall,  8  Colo.  App. 
63,  44  Pac.  781. 

Connecticut.— B.ajden  v.  Smithville  Mfg. 
Co.,  29  Conn.  548. 

(7eo?-(/ia.— Baxley  v.  Satilla  Mfg.  Co.,  114 
Ga.  720,  40  S.  E.  730. 

Illinois.— Chicago,  etc.,  R.  Co.  v.  Geary, 
110  111.  383;  Columbus,  etc.,  R.  Co.  v.  Troesch, 
68  111.  545,  18  Am.  Rep.  578;  Chicago,  etc., 
R.  Co.  V.  Myers,  83  111.  App.  469. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Bates, 
146  Ind.  564,  45  N.  E.  108;  Ohio,  etc.,  R.  Co. 
V.  Dunn,  138  Ind.  18,  36  N.  E.  702,  37  N.  E. 
546;  Indianapolis,  etc.,  R.  Co.  v.  Love,  10 
Ind.  554. 

Maryland.— Baltimore  v.  War,  77  Md.  593, 
27  Atl.  85. 

Michigan. —  Lee  v.  Michigan  Cent.  R.  Co., 
87  Mich.  574,  49  N.  W.  909;  Catlin  v.  Mich- 
igan Cent.  R.  Co.,  66  Mich.  358,  33  N.  W. 
515;  Hilts  V.  Chicago,  etc.,  R.  Co.,  55  Mich. 

[IV,  H,  3,  a,  (i),  (c),  (7)] 
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(d)  As  to  As8umj)tion  of  liisk.  A  servant  is  presumed  to  have  assumed  the 
risks  ordinarily  incident  to  his  employment,^^  and  those  arising  from  defects  or 
dangers  of  which  he  has,  or  ought  to  have,  knowledge.^^  But  knowledge  of 
defects  and  dangers  is  in  some  jurisdictions  matter  of  defense,  and  no  presump- 
tion of  knowledge  arises,  in  the  absence  of  evidence  that  the  servant  did  have 
knowledge  nor  is  he  presumed  to  have  assumed  the  risk  of  special  dangei-s, 
arising  from  a  peculiar  condition  of  affairs.^''  Where  a  servant  continues  to  work 
because  of  a  promise  by  the  employer  to  repair  a  defect,  there  is  no  presumption 
that  he  assumes  the  risk  incidental  to  the  defect,^  unless  the  time  for  the  per- 
formance of  the  promise  has  gone  by,  and  he  knows  that  the  repairs  have  not 
been  made.^^ 

(e)  As  to  Contributory  Negligence.  In  some  jurisdictions  contributory  negli- 
gence will  be  presumed,  in  the  absence  of  evidence  to  the  contrary;™  while  in 


437,  21  N.  W.  878;  Davis  v.  Detroit,  etc.,  R. 
Co.,  20  Mich.  105,  4  Am.  Rep.  364. 

Missouri. —  Roblin  v.  Kansas  City,  etc.,  R. 
Co.,  119  Mo.  476,  24  S.  W.  1011;  Huffman  v. 
Chicago,  etc.,  R.  Co.,  78  Mo.  50;  Moss  v. 
Pacific  R.  Co.,  49  Mo.  167,  8  Am.  Rep.  126. 

'New  Hampshire. —  Hilton  v.  Fitchburg  R. 
Co.,  73  N.  H.  116,  59  Atl.  625,  68  L.  R.  A. 
428. 

New  Jersey. —  Hampton  v.  Camden,  etc.,  R. 
Co.,  10  N.  J.  L.  J.  236. 

New  York. —  Baulec  v.  New  York,  etc.,  R. 
Co.,  5-9  N.  Y.  356,  17  Am.  Rep.  325;  Klos  v. 
Hudson  River  Ore,  etc.,  Co.,  77  N.  Y.  App. 
Div.  566,  79  N.  Y.  Suppl.  156;  Faulkner  v. 
Erie  R.  Co.,  49  Barb.  324;  McMillan  v.  Sara- 
toga, etc.,  R.  Co.,  20  Barb.  449. 

Ohio. —  Mad  River,  etc.,  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  67  Am.  Dec.  312. 

Texas. —  Southern  Cotton-Oil  Co.  v.  De 
Vond,  (Civ.  App.  1894)  25  S.  W.  43. 

United  States. —  McMillan  v.  Grand  Trunk 
R.  Co.,  130  Fed.  827,  65  C.  C.  A.  165;  Gra- 
velle  V.  Minneapolis,  etc.,  R.  Co.,  10  Fed.  711, 

3  McCrary  352. 

See  34  Cent.  Dig.  tit.  "  jNIaster  and 
Servant,"  §  891. 

The  presumption  may  be  rebutted  by  evi- 
dence of  the  servant's  general  reputation  for 
unfitness  without  proof  that  such  reputation 
was  known  to  the  master's  representatives. 
Davis  V.  Detroit,  etc.,  R.  Co.,  20  Mich.  105, 

4  Am.  Rep.  364. 

Evidence  of  incompetency  some  time  before 
the  injuries  will  not  overcome  the  presump- 
tion, unless  the  time  was  so  short  that  the 
servant  could  not  have  fitted  himself  for  his 
duties  between  the  two  dates.  Baxley  v.  Sa- 
tilla  Mfg.  Co.,  114  Ga.  720,  40  S.  E.  730. 

64.  Whalen  v.  Illinois,  etc.,  R.,  etc.,  Co., 
16  111.  App.  320. 

A  minor  will  not  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  to  have  ap- 
preciated and  assumed  the  ordinary  risks  of 
his  employment,  unless  they  were  so  obvious 
that  any  one  must  be  held  to  know  them. 
Tucker  v.  National  Loan,  etc.,  Co.,  35  Tex. 
Civ.  App.  474,  80  S.  W.  879. 

An  ignorant  and  unskilled  common  laborer 
will  not  be  presumed  to  have  known  the  lia- 
bility of  the  retaining  wall  of  a  cistern  in 
which  he  was  placed  at  work  to  fall,  he  hav- 
ing been  ordered  to  work  there  by  his  fore- 

[IV,  H,  3.  a,  (i),  (d)] 


man.  Mulcairns  v.  Janesville,  67  Wis.  24,  29 
N.  W.  565. 

65.  Chicago,  etc.,  R.  Co.  v.  Jackson,  55 
111.  492,  8  Am.  Rep.  661. 

Presumption  of  knowledge  of  obvious  de- 
fect see  Valley  R.  Co.  v.  Keegan,  87  Fed.  849, 
31  C.  C.  A.  255. 

Instructions  putting  servant  on  guard. — 
Where  plaintiff  had  received  instructions  suf- 
ficient to  put  him  on  his  guard,  and  enable 
him  to  comprehend  the  risk  of  being  caught 
in  a  gearing,  he  must  be  presumed  to  have 
appreciated  the  risk  of  such  injury.  Thomp- 
son V.  Edward  P.  AUis  Co.,  89  Wis.  523,  62 
N.  W.  527. 

Work    outside    scope    of    employment. — 

Where  plaintiff  alleges  that  the  work  he  was 
directed  to  perform,  and  in  doing  which  he 
was  injured,  was  upon  a  private  track,  which 
was  no  part  of  defendant's  railroad,  and  was 
out  of  and  beyond  the  scope  of  his  duties  as 
defendant's  employee,  it  will  be  presumed 
that  the  facts  were  known  to  him,  and  he 
cannot  recover.  Brown  v.  Toledo,  etc.,  R.  Co., 
19  Ohio  Cir.  Ct.  510,  10  Ohio  Cir.  Dec. 
278. 

66.  Baltimore,  etc.,  R.  Co.  v.  Clifford,  99 
111.  App.  381;  Louisville,  etc.,  Consol.  R.  Co. 
V.  Miller,  140  Ind.  685,  40  N.  E.  116;  Hailey 
V,  Texas,  etc.,  R.  Co.,  113  La.  533,  37  So.  131. 

Remembrance  of  a  previously  known  de- 
fect or  danger  will  not  be  conclusively  pre- 
sumed where  a  servant  is  called  upon  to  exe- 
cute an  order  requiring  prompt  attention  and 
haste.  Viohl  v.  North  Pac.  Lumber  Co.,  46 
Oreg.  297,  80  Pac.  112. 

67.  Whalen  v.  Illinois,  etc.,  R.,  etc.,  Co., 
16  111.  App.  320. 

68.  Chicago,  etc.,  R.  Co.  v.  Travis,  44  111. 
App.  466. 

69.  Counsell  v.  Hall,  145  Mass.  468,  14 
N.  E.  530. 

70.  Georgia. —  A  presumption  of  freedom 
from  fault  arises  only  when  plaintiff  is  wholly 
disconnected  with  the  duties  of  the  particular 
business  in  which  he  was  hurt.  Central  R., 
etc.,  Co.  V.  Kenny,  58  Ga.  485. 

Illinois. — Chicago,  etc.,  R.  Co.  r.  Crowder, 
49  111.  App.  154;  Penwell  Coal  Min.  Co.  v. 
Diefenthaler,  48  111.  App.  616. 

Indiana. —  Thomas  r.  Hoosier  Stone  Co., 
140  Ind.  518,  39  N.  E.  500;  Phillips  r.  Mi- 
chaels, 11  Ind.  App.  672,  39  N.  E.  669,  child 
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others  plaintiff  will  be  presumed  to  have  been  free  from  fault.'^^  In  the  case 
of  minors,  whether  or  not  contributory  negligence  will  be  presumed  depends  upon 
their  age  and  capacity,  and  the  obviousness  of  the  dangerj^ 

(ii)  Burden  OF  Pro of"'^ — (a)  In  General.  As  in  other  actions,  so  in  an 
action  by  a  servant  to  recover  from  the  master  for  personal  injuries,  the  burden 
ia  upon  plaintiff  to  establish  his  cause  of  action  by  a  preponderance  of  evidence, 
and  upon  defendant  to  establish  an  affirmative  defense.'^^ 

(b)  Negligence  of  Master.  In  an  action  for  personal  injuries  it  is  essential 
that  the  servant  should  prove  by  a  preponderance  of  the  evidence  not  only  that 


nearly  sixteen  years  old  presumed  to  appre< 
eiate  obvious  danger. 

loyoa. —  Baker  v.  Chicago,  etc.,  R.  Co.,  95 
Iowa  163,  63  N.  W.  667;  Perigo  v.  Chicago, 
etc.,  R.  Co.,  55  Iowa  326,  7  N.  W.  627. 

Kansas. —  Sanborn  v.  Atchison,  etc.,  R.  Co., 
35  Kan.  292,  10  Pac.  860,  holding  that  a 
young  man,  seventeen  years  and  seven  months 
of  age,  is  presumed  to  have  sufficient  capacity 
to  be  sensible  of  the  danger  of  working  in  a 
machine  shop,  and  to  have  the  power  to 
avoid  it. 

Massachusetts. —  Geyette  v.  Fitchburg  R. 
Co.,  162  Mass.  549,  39  N.  E.  188.  But  see 
Caron  v.  Boston,  etc.,  R.  Co.,  164  Mass.  523, 
42  N.  E.  112,  where  it  was  held  that  the 
care  on  the  part  of  the  servant  may  be  in- 
ferred from  the  absence  of  evidence  of  negli- 
gence as  well  as  from  positive  acts  of  dili- 
gence. 

New  York. —  Riordan  i\  Ocean  Steamship 
Co.,  124  N.  Y.  655,  26  N.  E.  1027  [affirming 
11  N.  Y.  Suppl.  56] ;  Van  Horn  v.  Boston, 
etc.,  R.  Co.,  4  N.  Y.  St.  782. 

North  Dakota. —  See  Boss  v.  Northern  Pac. 
R.  Co.,  2  N.  D.  128,  49  N.  W.  655,  33  Am.  St. 
Rep.  756. 

Pennsylvania. —  Reading  Iron  Works  v.  De- 
Tine,  109  Pa.  St.  246. 

Texas. —  Pilkinton  v.  Gulf,  etc.,  R.  Co.,  70 
Tex.  226,  7  S.  W.  805. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  893. 

Notice  of  natural  results  presumed. —  A 
servant  is  chargeable  with  notice  of  all  nat- 
ural results  with  which  every  mature  and 
reasonable  person  is  supposed  to  be  ac- 
quainted. Tobin  V.  Friedman  Mfg.  Co.,  67 
111.  App.  149. 

71.  District  of  Columbia. — Baltimore,  etc., 
R.  Co.  V.  Landrigan,  20  App.  Cas.  135. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Tucker,  65  S.  W.  453,  23  Ky.  L.  Rep.  1929. 

Michigan. —  Jones  v.  Flint,  etc.,  R.  Co.,  12r 
Mich.  198,  86  N.  W.  838 ;  Smith  v.  Peninsular 
Car- Works,  60  Mich.  501,  27  K  W.  662,  1 
Am.  St.  Rep.  542. 

North  Carolina. —  Womble  V.  Merchants' 
Grocery  Co.,  135  N.  C.  474,  47  S.  E.  493. 

Ohio. —  See  Lake  Shore,  etc.,  R.  Co.  V. 
Whidden,  23  Ohio  Cir.  Ct.  85,  holding  that 
the  fact  that  a  servant  does  not  surround 
himself  with  all  precautions  and  take  the 
course  that  in  all  situations  is  absolutely  frp(> 
from  danger  does  not  raise  a  presumption  of 
negligence  against  him;  but  where  there  are 
two  ways  of  accomplishing  the  work  with  rea- 
ionable  despatch,  one  absolutely  safe  and  the 


other  attended  with  danger,  the  adoption  of 
the  latter  raises  a  presumption  of  negligence. 

United  States. —  Au  v.  New  York,  etc.,  R. 
Co.,  29  Fed.  72. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  893. 

72.  Between  the  ages  of  seven  and  four- 
teen years  a  child  is  prima  facie  incapable  of 
exercising  judgment  and  discretion,  and  there- 
fore incapable  of  contributory  negligence;  but 
in  an  action  to  recover  for  the  alleged  killing 
of  a  child,  between  the  ages  of  seven  and 
fourteen  years,  evidence  of  capacity  may  be 
received,  contributory  negligence  imputed,  and 
such  negligence  shown  in  defense  of  the  ac- 
tion. Tutwiler  Coal,  etc.,  Co.  v.  Enslen,  129 
Ala.  336,  30  So.  600,  where  it  was  held  that 
the  mere  fact  that  a  boy  of  fourteen  was 
shown  to  be  "  bright,  smart,  and  industrious '' 
is  insufficient  to  overcome  the  presumption  of 
the  want  of  judgment  and  discretion  which 
liis  age  prima  facie  implies. 

A  boy  of  sixteen  is  legally  presumed  to  be 
capable  of  recognizing  such  patent  danger  as 
is  incident  to  climbing  on  moving  cars. 
Worthington  v.  Goforth,  124  Ala.  656,  26  So. 
531. 

Boy  of  thirteen  presumed  to  be  careful  see 

Rogers  v.  Meyerson  Printing  Co.,  103  Mo. 
App.  683,  78  S.  W.  79. 

73.  Instructions  see  infra,  IV,  H,  7,  a,  (v). 
Presumptions  see  supra,  IV,  H,  3,  a,  (i). 

74.  AZaftama.— Tutwiler  Coal,  etc.,  Co.  v. 
Farrington,  144  Ala.  157,  39  So.  898. 

Illinois. —  Columbus,  etc.,  R.  Co.  V.  Troesch, 
08  111.  545,  18  Am.  Rep.  578. 

Missouri. — Benedict  v.  Chicago  Great  West- 
ern R.  Co.,  104  Mo.  App.  218,  78  S.  W. 
60. 

Oregon. —  Ringue  v.  Oregon  Coal  Co.,  44 
Oreg.  407,  75  Pac.  703  (burden  of  establish- 
ing relation  of  parties  on  plaintiff)  ;  Shmit 
V.  Day,  27  Oreg.  110,  39  Pac.  870  (burden 
on  defendant  to  establish  assignment  of  con- 
tract for  the  work  at  which  plaintiff  was 
employed) . 

Texas. —  Haverman  v.  Ft.  Worth,  etc.,  R. 
Co.,  20  Tex.  Civ.  App.  610,  50  S.  W.  155; 
Sabine,  etc.,  R.  Co.  v.  Ewing,  1  Tex.  Civ.  App. 
531,  21  S.  W.  700. 

England. —  McNicholas  r.  Dawson,  [1899] 
1  Q.  B.  773,  68  L.  J.  Q.  B.  470,  80  L.  T.  Rep 
N.  S.  317,  47  Wkly.  Rep.  500. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  894. 

Burden  of  proving  employment  on  plaintiff 
see  Larson  v.  American  Bridge  Co.,  40  Wash. 
224,  82  Pac.  294,  111  Am.  St.  Rep.  904. 

[IV.  H.  3,  a,  (II),  (b)] 
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the  master  was  negligent,'^^  but  also  that  his  negligence  was  the  cause  of  the 


75.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Harper,  44  Ark.  524. 

Delaware. — Karczewski  v.  Wilmington  City 
R.  Co.,  4  Pennew.  24,  54  Atl.  746;  Boyd  v. 
Blumenthal,  3  Pennew.  564,  52  Atl.  330; 
Croker  v.  Pusey,  etc.,  Co.,  3  Pennew.  1,  50 
Atl.  61 ;  Donovan  v.  Harlan,  etc.,  Co".,  2 
Pennew.  190,  44  Atl.  619;  Huber  v.  Jackson, 
etc.,  Co.,  1  Marv.  374,  41  Atl.  92. 

Georgia. —  Ludd  v.  Wilkins,  118  Ga.  525, 
45  S.  E.  429;  Railey  v.  Garbutt,  112  Ga.  288, 
37  S.  E.  360;  Brush  Electric  Light,  etc.,  Co. 
V.  Wells,  103  Ga.  512,  30  S.  E.  533. 

Illinois.— Sack  v.  Dolese,  137  111.  129,  27 
N.  E.  62;  Wiggins-Terry  Co.  v.  Hill,  112  111. 
App.  475;  Chicago,  etc.,  R.  Co,  v.  Myers,  95 
111.  App.  578;  Garden  City  Wire  Spring  Co. 
V.  Boecher,  94  111.  App.  96 ;  Chicago,  etc.,  R. 
Co.  V.  Armstrong,  62  111.  App.  228;  Chicago, 
etc.,  R.  Co.  V.  Montgomery,  15  111.  App. 
205. 

Indiana. —  Davis  v.  Mercer  Lumber  Co.,  164 
Ind.  413,  73  N.  E.  899;  Wabash,  etc.,  R.  Co. 
V.  Locke,  112  Ind.  404,  14  N.  E.  391,  2  Am. 
St.  Rep.  193;  Louisville,  etc.,  R.  Co.  v.  Orr, 
84  Ind.  50. 

Iowa. —  Heath  v.  Whitebreast  Coal,  etc., 
Co.,  65  Iowa  737,  23  N.  W.  148. 

Kansas. —  Lane  v.  Missouri  Pac.  R.  Co.,  64 
Kan.  755,  68  Pac.  626;  Missouri,  etc.,  R.  Co. 
V.  Faber,  7  Kan.  App.  481,  54  Pac.  136. 

Kentucky. —  Brooks  v.  Louisville,  etc.,  R. 
Co.,  71  S.  W.  507,  24  Ky.  L.  Rep.  1318. 

Louisiana. —  O'Donnell  v.  American  Mfg. 
Co.,  112  La.  720,  36  So.  661. 

Maine. —  Beaulieu  v.  Portland  Co.,  48  Me. 
291. 

Massachusetts. —  Murphy  v.  Greeley,  146 
Mass.  196,  15  N.  E.  654. 

Missouri. —  Wojtvlak  v.  Kansas,  etc..  Coal 
Co.,  188  Mo.  260,  87  S.  W.  506;  Hollenbeck 
V.  Missouri  Pac.  R.  Co.,  (1896)  34  S.  W. 
494;  Shore  v.  American  Bridge  Co.,  Ill  Mo. 
App.  278,  86  S.  W.  905;  Glasscock  v.  Swof- 
ford  Bros.  Drv  Goods  Co.,  106  Mo.  App.  657, 
80  S.  W.  364,  (App.  1903)  74  S.  W.  1039; 
Kelly  V.  Stewart,  93  Mo.  App.  47;  Krampe 
V.  St.  Louis  Brewing  Assoc.,  59  Mo.  App.  277 ; 
Musick  f.  Jacob  Dold  Packing  Co.,  58  Mo. 
App.  322. 

New  Hampshire. —  Hamel  v.  Newmarket 
Mfg.  Co.,  73  N.  H.  386,  62  Atl.  592;  Smith 
V.  Boston,  etc.,  R.  Co.,  73  N.  H.  325,  61  Atl. 
359;  Hill  v.  Boston,  etc.,  R.  Co.,  72  N.  H. 
518,  57  Atl.  924;  Foss  v.  Baker,  62  N.  H. 
247. 

New  J ersey. —  Schaumberger  v.  Somerset 
Chemical  Co.,  69  N.  J.  L.  234,  54  Atl.  247; 
Bahr  v.  Lombard,  53  N.  J.  L.  233,  21  Atl. 
190,  23  Atl.  167. 

New  Mexico. — Deserant  v.  Cerrillos  Coal  R. 
Co.,  9  N.  M.  495,  55  Pac.  290. 

New  York. —  Painton  v.  Northern  Cent.  R. 
Co.,  83  N.  Y.  7;  Skapura  v.  National  Sugar 
Refining  Co.,  83  N.  Y.  App.  Div.  21,  81  N.  Y. 
Suppl.  1085;  Corcoran  v.  New  York,  etc.,  R. 
Co.,  58  N.  Y.  App.  Div.  606,  69  N.  Y.  Suppl. 
73;  Byron  v.  New  York  State  Printing  Tel. 

[IV.  H.  3,  a,  (II),  (B)] 


Co.,  26  Barb.  39;  Doyle  v.  Baird,  15  Daly 
287,  6  N.  Y.  Suppl.  517. 

North  Carolina. —  Hendrix  v.  Cooleemee 
Cotton  Mills,  138  N.  C.  169,  50  S.  E.  561. 

Ohio. —  Love  v.  Ohio,  etc.,  R.  Co.,  7  Ohio 
Dec.  (Reprint)  690,  4  Cine.  L.  Bui.  990. 

Oklahoma. —  Neeley  v.  Southwestern  Cot- 
ton Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  537, 
64  L.  R.  A.  146. 

Pennsylvania. —  Snodgrass  v.  Carnegie  Steel 
Co.,  173  Pa.  St.  228,  33  Atl.  1104;  Pawling 
V.  Hoskins,  132  Pa.  St.  617,  19  Atl.  301,  19 
Am.  St.  Rep.  617;  Grimont  v.  Hartman,  1 
Pa.  Cas.  434  5  Atl.  312. 

Rhode  Island. —  Desrosiers  v.  Bourn,  26 
R.  L  156,  58  Atl.  627. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Stewart,  13  Lea  432. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cromer, 
99  Va.  763,  40  S.  E.  54. 

Washington. —  Cully  v.  Northern  Pac.  R. 
Co.,  35  Wash.  241,  77  Pac.  202;  Towle  v. 
Stimson  Mill  Co.,  33  Wash.  305,  74  Pac.  471; 
Puget  Sound  Iron  Co.  v.  Lawrence,  3  Wash. 
Terr.  226,  14  Pac.  869. 

W isconsin. —  Crouse  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  196,  78  N.  W.  446,  778. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Dixon,  139  Fed.  737,  71  C.  C.  A.  555;  Moun- 
tain Copper  Co.  v.  Van  Buren,  123  Fed.  61, 
59  C.  C.  A.  279;  Hodges  v.  Kimball,  104  Fed. 
745,  44  C.  C.  A.  193;  Texas,  etc.,  R.  Co.  v. 
Thompson,  70  Fed.  944,  17  C.  C.  A.  524;  Crew 
V.  St.  Louis,  etc.,  R.  Co.,  20  Fed.  87. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §§  895,  900-904. 

Burden  on  plaintiff  to  show  actual  or  con- 
structive knowledge  of  defects  by  master. — 
Ocean  Steamship  Co.  v.  Matthews,  86  Ga.  418, 
12  S.  E.  632;  Montgomery  Coal  Co.  v.  Barrin- 
ger,  109  111.  App.  185;  Chicago,  etc.,  R.  Co. 
V.  Montgomery,  15  111.  App.  205;  Ohio,  etc., 
R.  Co.  V.  Heaton,  137  Ind.  1,  35  N.  E.  687; 
Williams  v.  St.  Louis,  etc.,  R.  Co.,  119  Mo. 
316,  24  S.  W.  782;  Mahoney  v.  New  York 
Cent.,  etc.,  R.  Co.,  19  N.  Y.  Suppl.  511;  Hud- 
son V.  Charleston,  etc.,  R.  Co.,  104  N.  C.  491, 
10  S.  E.  669.  But  see  Louisville,  etc.,  R.  Co. 
V.  Coulton,  86  Ala.  129,  5  So.  458,  holding 
that  the  burden  is  not  on  plaintiff  to  prove 
that  defendant  knew  of  the  imperfection  of 
brakes  on  a  train,  whose  defects,  he  alleges, 
caused  the  accident. 

Plaintiff  need  not  show  precise  nature  of 
defect. —  Nelson  v.  St.  Paul  Plow  Works,  57 
Minn.  43,  58  N.  W.  868. 

On  a  hearing  in  damages  the  burden  is  on 
defendant  to  prove  that  the  injury  was  not 
caused  by  his  negligence,  and  that  plaintiff 
was  guilty  of  contributory  negligence.  Julian 
V.  Stony"  Creek  Red  Granite  Co.,  71  Conn. 
632,  42  Atl.  994. 

Care  of  inexperienced  or  youthful  servant. 
—  The  mother  of  an  infant  cannot  recover 
for  injuries  received  by  her  child  while  run- 
ning a  machine  which  was  safe  w^hen  properly 
operated,  in  the  absence  of  evidence  that  the 
master  failed  to  give  warning  of  the  dangers 
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injuries;'^  and  this  obligation  is  not  discharged  by  merely  showing  the  existence 
of  a  defect  or  the  happening  of  the  accident  or  injury.''^^ 


of  operation.  Davis  v.  Augusta  Factory,  92 
Ga.  712,  18  S.  E.  974.  But  compare  Gulf, 
etc.,  R.  Co.  V.  Jones,  76  Tex.  350,  13  S.  W. 
374. 

76.  Arkansas. —  Walker  v.  Louis  Werner 
Sawmill  Co.,  76  Ark.  436,  88  S.  W.  988. 

Connecticut. — Lennon  v.  Rawitzer,  57  Conn. 
583,  19  Atl.  334. 

Delaware. —  Giordano  v.  Brandysvine  Gran- 
ite Co.,  3  Pennew.  423,  52  Atl.  332. 

Indiana. —  Davis  v.  Mercer  Lumber  Co., 
164  Ind.  413,  73  N.  E.  899. 

loica. —  Brownfield  v.  Chicago,  etc.,  R.  Co., 
107  Iowa  254,  77  N.  W.  1038. 

Louisiana. —  O'Donnell  v.  American  Mfg. 
Co.,  112  La.  720,  36  So.  661;  Duncan  v.  St. 
Louis,  etc.,  R.  Co.,  51  La.  Ann.  1775,  26  So. 
478;  Jones  v.  Texas,  etc.,  R.  Co.,  51  La. 
Ann.  1247,  26  So.  86. 

MaAne. —  Kirstead  v.  Bryant,  98  Me.  523, 
57  Atl.  788. 

Missouri. —  Purcell  r.  Tennent  Shoe  Co., 
187  Mo.  276,  86  S.  W.  121;  Trigg  v.  Ozark 
Land,  etc.,  Co.,  187  Mo.  227,  86  S.  W.  222; 
Goransson  v.  Riter-Conby  Mfg.  Co.,  186  Mo. 
300,  85  S.  W.  338;  Turner  v.  Haar,  114  Mo. 
33-5,  21  S.  W.  737;  Shore  v.  American  Bridge 
Co.,  Ill  Mo.  App.  278,  86  S.  W.  905. 

iiew  Hampshire. —  Hamel  v.  Newmarket 
Mfg.  Co.,  73  N.  H.  386,  62  Atl.  592. 

North  Carolina. —  Hendrix  v.  Cooleemee 
Cotton  Mills,  138  N.  C.  169,  50  S.  E.  501. 

North  Dakota. —  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  D.  432,  101  N.  W.  183. 

Ohio. —  Coal  Co.  v.  Estievenard,  53  Ohio 
St.  43,  40  N.  E.  725 ;  Crawford  v.  New  York, 
etc.,  R.  Co.,  23  Ohio  Cir.  Ct.  207. 

Pennsylvania. —  Spees  v.  Boggs,  198  Pa.  St. 
112,  47  Atl.  875,  82  Am.  St.  Rep.  792,  52 
L.  R.  A.  933,  holding  that,  even  where  the 
conditions  are  so  obviously  dangerous  as  to 
give  rise  to  an  inference  of  negligence  on 
the  part  of  the  master,  he  has  not  the  bur- 
den of  satisfactorily  accounting  for  the  acci- 
dent, but  merely  of  showing  that  he  exer- 
cised due  care. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Green- 
wood, (Civ.  App.  1905)  89  S.  W.  810. 

Wisconsin. —  Musbach  v.  Wisconsin  Chair 
Co.,  108  Wis.  57,  84  N.  W.  36;  Kruse  v. 
Chicago,  etc.,  R.  Co.,  82  Wis.  568,  52  N.  W. 
755:  McClarney  v.  Chicago,  etc.,  R.  Co.,  80 
Wis.  277,  49  N.  W.  963. 

United  States. —  The  Columbia,  106  Fed. 
745;  Hodges  v.  Kimball,  104  Fed.  745,  44 
G.  C.  A.  193;  The  Lydia  M.  Deering,  97  Fed. 
971;  Union  Pac.  R.  Co.  v.  Callaghan,  56  Fed. 
988,  6  C.  C.  A.  205. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,-'  §  897. 

Where  a  master's  negligence  concurs  with 
that  of  a  fellow  servant  in  producing  an  in- 
jury, the  burden  of  proof  is  on  plaintiff  to 
show  that  the  master's  negligence  was  the 
proximate  cause  of  the  injurv.  Union  Pac. 
R.  Co.  V.  Callaghan,  56  Fed.  988,  6  C.  C.  A. 
205. 


Plaintiff  need  not  point  out  the  particular 
act  or  omission  which  caused  the  accident, 

but  is  only  required  to  furnish  evidence  from 
which  defendant's  negligence  may  be  inferred. 
Mooney  v.  Connecticut  River  Lumber  Co.,  154 
Mass.  407,  28  N.  E.  352.  See  also  Atchison, 
etc.,  R.  Co.  V.  Lannigan,  56  Kan.  109,  42  Pac. 
343. 

Shifting  of  burden. —  Where  defendant  ad- 
mitted in  its  answer  that  the  injury  was 
caused  by  the  unsafe  condition  of  its  track, 
the  burden  shifted  to  it  to  establish  its  con- 
tention that  the  accident  was  caused  by  the 
malicious  act  of  a  trespasser,  for  whom  it 
was  not  responsible,  and  that  the  conse- 
quences of  such  act  could  not  have  been  pre- 
vented by  the  exercise  of  reasonable  care. 
Marcom  v.  Raleigh,  etc.,  R.  Co.,  126  N.  C. 
200,  35  S.  E.  423. 

Where  defendant  admits  knowledge  of  its 
tracks  being  unsafe  at  the  point  where  an 
employee  was  injured  by  the  derailment  of  a 
hand-car,  it  will  be  presumed  that  its  negli- 
gence in  failing  to  maintain  a  safe  track  was 
the  cause  of  the  injury,  and  the  burden  is 
cast  on  it  to  show  that  the  accident  was  not 
caused  bv  its  negligence.  Wilkie  v.  Raleigh, 
etc.,  R.  Co.,  127  N.  C.  203,  37  S.  E.  204. 

Where  deceased  was  run  over  twice,  it  is 
not  necessary  to  show  whether  he  was  killed 
by  the  first  or  second  running-over.  Brooke 
V.  Chicago,  etc.,  R.  Co.,  81  Iowa  504,  47  N.  W. 
74. 

Where  a  train  ran  into  an  open  switch,  and 

a  car  was  overturned,  killing  a  brakeman, 
and  there  was  evidence  tending  to  show  that 
the  track  at  that  point  was  in  a  defective 
condition,  the  burden  was  on  defendant  to 
show  that  the  defects  had  no  effect  in  over- 
turning the  car.  International,  etc.,  R.  Co. 
V.  Johnson,  23  Tex.  Civ.  App.  160,  56  S.  W. 
772. 

77.  "Res  ipsa  loquitur"  not  applicable. — 

Alabama. —  Jones  v.  Alabama  Mineral  R.  Co., 
107  Ala.  400,  18  So.  30. 

Georgia. —  See  Central  R.,  etc.,  Co.  v.  Small, 
80  Ga.  519,  5  S.  E.  794. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Prickett, 
109  111.  App.  468  [affirmed  in  210  111.  140,  71 
N.  E.  435] ;  Viles  v.  Stantesky,  83  111.  App. 
398;  Wabash  R.  Co.  v.  Farrell,  79  111.  App. 
508.  But  see  Armour  v.  Golkowska,  95  111. 
App.  492. 

Kentucky. —  Brooks  v.  Louisville,  etc.,  R. 
Co.,  71  S.  W.  507,  24  Ky.  L.  Rep.  1318. 

Michigan. —  Toomey  v.  Eureka  Iron,  etc.. 
Works,  89  Mich.  249,  50  N.  W.  850. 

Missouri. —  Glasscock  v.  Swafford  Bros. 
Dry  Goods  Co.,  106  Mo.  App.  657,  80  S.  W. 
364,  (App.  1903)  74  S.  W.  1039.  Compare 
Jones  V.  Kansas  City,  etc.,  R.  Co.,  178  Mo. 
528,  77  S.  W.  890,  'lOl  Am.  St.  Rep.  434; 
Johnson  v.  Metropolitan  St.  R.  Co.,  104  Mo. 
App.  588,  78  S.  W.  275. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Kel- 
logg, 55  Nebr.  748,  76  N.  W.  462. 

Neio  York. —  Klupp  v.  United  Ice  Lines,  15 
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(c)  Eicomjpetency  or  Negligence  of  Fellow  Servants,  hi  an  action  by  a 
servant  against  his  master  for  injuries  caused  by  tlie  negligence  of  an  incompetent 
servant,  plaintiff  lias  the  burden  of  proving  tlie  fact  of  incompetency,''^  and  that 
the  master  was  negligent  in  selecting  such  servant,  or  in  retaining  liim  in  the 
service  after  actual  or  constructive  notice  of  his  incompetency.''^  But  tlie 
burden  of  establishing  the  relation  of  fellow  servants  between  plaintiff  and  the 
servant  whose  negligence  caused  the  injury,  so  as  to  relieve  defendant  from  lia- 
bihty,  is  upon  liim;^*^  and  the  courts  of  one  state  will  not  presume  that  the 
fellow  servant  rule  exists  in  another  state,  so  as  to  throw  on  a  plaintiff  wlio  has 
been  injured  by  the  negligence  of  a  fellow  servant  in  such  other  state  the  burden 
of  proving  that  the  rule  has  been  abrogated  by  statute.^^ 


N.  Y.  Suppl.  597  [following  Martin  v.  Cook, 
14  N.  Y.  tSuppl.  329].  Compare  Areson  v. 
Long  Island  R.  Co.,  10  N.  Y.  St.  331. 

Ohio. —  Love  v.  Ohio,  etc.,  R.  Co.,  7  Ohio 
Dec.  (Reprint)  690,  4  Cine.  L.  Bui.  990. 

Pennsylvania. —  Snodgrass  v.  Carnegie  Steel 
Co.,  173  Pa.  St.  228,  33  Atl.  1104;  Hanna  v. 
Gresh,  16  Montg.  Co.  Rep.  182. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Crowder, 
(Civ.  App.  1899)  55  S.  W.  380. 

Washington. —  Towle  v.  Stimson  Mill  Co., 
33  Wash.  305,  74  Pae.  471. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  898. 

And  see  Wright  V.  Southern  R.  Co.,  127 
N.  C.  225,  37  S.  E.  221.  But  see  Griffin  v. 
Boston,  etc.,  R.  Co.,  148  Mass.  143,  19  N.  E. 
166,  12  Am.  St.  Rep.  526,  1  L.  R.  A.  698 
(where  it  is  said  that  no  general  rule  can  be 
laid  down  that  the  mere  occurrence  of  an 
accident  is  or  is  not  sufficient  prima  facie 
proof  of  actionable  negligence,  for  each  case 
must  depend  upon  its  own  circumstances)  ; 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc.,  R.  Co., 
67  Fed.  73. 

78.  Stewart  v.  Philadelphia,  etc.,  R.  Co.,  8 
Houst.  (Del.)  450,  17  Atl.  639;  Ohio,  etc., 
R.  Co.  V.  Dunn,  138  Ind.  18,  36  N.  E.  702,  37 
N.  E.  546;  Wilkinson  Co-operative  Glass  Co. 
V.  Dickinson,  35  Ind.  App.  230,  73  N.  E.  957 ; 
Murphy  v.  St.  Louis,  etc.,  R.  Co.,  4  Mo.  App. 
565 ;  Hampton  v.  Camden,  etc.,  R.  Co.,  10 
N.  J.  L.  J.  236. 

Where  a  child  twelve  or  thirteen  years  old 
is  employed  to  do  w^ork  requiring  the  exercise 
of  great  care  and  judgment,  the  employer  as- 
sumes the  burden  of  proving  that  the  child 
was  in  fact  competent,  if  sued  for  injuries 
alleged  to  have  resulted  from  his  negligence. 
Molaske  v.  Ohio  Coal  Co.,  86  Wis.  220,  56 
N.  W.  475. 

79.  Illinois. —  Stafford  v.  Chicago,  etc.,  R. 
Co.,  114  111.  244,  2  N.  E.  185;  St.  Louis 
Press  Brick  Co.  v.  Kenyon,  57  111.  App. 
640. 

Indiana. —  Wilkinson  Co-operative  Glass 
Co.  V.  Dickinson,  35  Ind.  App.  230,  73  N.  E. 
957. 

Martjland. —  Wonder  v.  Baltimore,  etc.,  R. 
Co.,  32  Md.  411,  3  Am.  Rep.  143. 

Missouri. —  Roblin  v.  Kansas  City,  etc.,  R. 
Co.,  119  Mo.  476,  24  S.  W.  1011;  McDermott 
V.  Hannibal,  etc.,  R.  Co.,  87  Mo.  285;  Mur- 
phy V.  St.  Louis,  etc.,  R.  Co.,  71  Mo.  202 
[affirming  4  Mo.  App.  565,  on  this  ground, 
and  reversing  it  on  other  grounds]. 
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Texas. —  Southern  Cotton-Oil  Co.  v.  De 
Vond,  (Civ.  App.  1894)  25  S.  W.  43. 

Utah. —  McCharles  r.  Horn  Silver  Min., 
etc.,  Co.,  10  Utah  470,  37  Pac.  733. 

Virginia. —  Big  Stone  Gap  Iron  Co.  v.  Ket- 
ron,  102  Va.  23,  45  S.  E.  740,  102  Am.  St. 
Rep.  839;  W.  R.  Trigg  Co.  v.  Lindsay,  101 
Va.  193,  43  S.  E.  349. 

United  States. —  Mentzer  v.  Armour,  18 
Fed.  373,  5  McCrary  017. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  906. 

But  see  Poirier  v.  Carroll,  35  La.  An». 
699;  Gates  v.  Chicago,  etc.,  R.  Co.,  4  S.  D. 
433,  57  N.  W.  200 ;  Haley  v.  Western  Transit 
Co.,  76  Wis.  344,  45  N.  W.  16. 

Incompetency  shown  at  the  time  of  em- 
ployment is  prima  facie  evidence  of  the  negli- 
gence of  the  master,  and  the  burden  is  on 
him  to  disprove  such  negligence.  Crandall  v. 
Mcllrath,  24  Minn.  127. 

80.  California. —  See  Bjorman  v.  Ft.  Bragg 
Redwood  Co.,  104  Cal.  026,  38  Pac.  451,  hold- 
ing that  the  burden  is  not  on  plaintiff  t© 
show  that  the  injuries  were  not  caused  by 
the  negligence  of  a  fellow  servant. 

Illinois. —  Spring  Valley  Coal  Co.  r.  Buzis, 
115  111.  App.  196  [affirmed  in  213  111;  341,  72 
N.  E.  lOGO]  ;  Chicago,  etc.,  R.  Co.  v.  Mike- 
sell,  113  111.  App.  146  (notwithstanding  the 
existence  of  the  relation  may  be  negatived  in 
the  declaration)  ;  Southern  R.  Co.  v.  Stew- 
art, 108  111.  App.  652.  Contra,  Chicago  City 
R.  Co.  V.  Leach,  208  111.  198,  70  N.  E.  222, 
100  Am.  St.  Rep.  216  [reversing  104  HI.  App. 
30]. 

Kansas. —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  V.  Osborne,  66  Kan.  393,  71  Pac. 
838. 

Nebraska. —  Chicago,  etc.,  R.  Co.  r.  Oj'ster, 
58  Nebr.  1,  78  N.  W.  359. 

Texas. —  Patterson  v.  Houston,  etc.,  R.  Co., 
(Civ.  App.  1897)  40  S.  W.  442. 

Virginia. —  See  Moon  V:  Richmond,  etc.,  R, 
Co.,  78  Va.  745,  49  Am.  Rep.  401. 

See  34  Cent.  Dig.  tit.  "Master  a«d 
Servant,"  §  906. 

Contra. —  Kansas  Citv,  etc.,  R.  Co.  v. 
Becker,  63  Ark.  477,  39  B.  W.  358;  Blessing 
V.  St.  Louis,  etc.,  R.  Co.,  77  Mo.  410;  Mc- 
Gowan  v.  St.  Louis,  etc.,  R;  Co.,  61  Mo.  528; 
Shaw  V.  Bambrick-Bates  Constr.  Co.,  102  Mo. 
App.  666,  77  S.  W.  96;  Rose  v.  Boston,  etc., 
R.  Co.,  58  N.  Y.  217;  Mollhoff  r.  Chicago, 
etc.,  R.  Co.,  15  Okla.  540,  82  Pac.  733. 

81.  Williams  v.  Southern  R.  Co.,  128  N.  C. 
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(d)  Assumption  of  RlshF^  In  a  number  of  jurisdictions  the  burden  of 
showing  assumption  of  risk  is  on  defendant,^^  while  in  others  the  burden  is  on 
plaintitf  to  show  that  he  did  not  assume  the  risk.^"^  Wliere  a  servant  has  con- 
tinued in  the  service  notwithstanding  knowledge  of  a  defect  or  danger,  the 
burden  is  upon  him  to  prove  a  promise  bj  the  master  to  repair  the  defect  or 
remove  tlie  danger.^^ 

(e)  Contrihatory  Negligence.  In  some  jurisdictions  the  rule  seems  to  be 
well  settled  that  the  burden  is  on  plaintiff  to  show  by  a  preponderance  of  evi- 
dence that  he  was  free  from  contributory  negligence,^^  while,  on  the  other  hand,  in 


286,  38  S.  E.  893.  But  see  Baltimore,  etc., 
R.  Co.  v.  Reed,  158  Ind.  25,  62  N.  E.  488,  92 
Am.  St.  Rep.  293. 

82.  Instructions  see  infra,  IV,  H,  7,  d. 
Presumptions  see  supra,  IV,  H,  3,  a,  (i), 

83.  A  labama. —  E.  E.  Jackson  Lumber  Co. 
r.  Cunningham,  141  Ala.  206,  37  So.  445. 

loica. —  Calloway  v.  Agar  Packing  Co.,  129 
Iowa  1,  104  N.  W.  721;  Arenschield  v.  Chi- 
cago, etc.,  R.  Co.,  128  Iowa  677,  105  N.  W. 
200;  Mace  v.  Boedker,  127  Iowa  721,  104 
N.  W.  475. 

Kentucky. —  See  Judd  v.  Chesapeake,  etc., 
R.  Co.,  37  S.  W.  842,  18  Ky.  L.  Rep.  747. 

Michigan. —  McDonald  v.  Champion  Iron, 
etc.,  Co.,  140  Mich.  401,  103  N.  W.  829, 
which  seems,  however,  to  limit  the  burden 
to  cases  in  which  the  risk  is  not  ordinarily 
incident  to  the  employment.  See  also  Swo- 
boda  V.  Ward,  40  Mich.  420,  in  which  plain- 
tiff showed  that  his  injury  was  in  conse- 
quence of  an  increased  risk,  not  incident  to 
liis  ordinary  employment  but  growing  out  of 
the  master's  negligence,  and  it  was  held  that 
the  burden  was  upon  the  master  to  show 
that  plaintiff  understood  the  increased  dan- 
gers. 

New  York. —  Dowd  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  459,  63  N.  E.  541  [affirming  61 
N.  Y.  App.  Div.  612,  70  N.  Y.  Suppl.  1138] ; 
Hunt  V.  Dexter  Sulphite  Pulp,  etc.,  Co.,  100 
N.  Y.  App.  Div.  119,  91  N.  Y.  Suppl.  279; 
Appel  V.  Buffalo,  etc.,  R.  Co.,  2  N.  Y.  St.  257. 
But  see  Brown  v.  New  York  Cent.,  etc.,  R. 
Co.,  42  N.  Y.  App.  Div.  548,  59  N.  Y.  Suppl. 
672. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Jones,  35 
Tex.  Civ.  App.  584,  80  S.  W.  852;  Gulf,  etc., 
R.  Co.  r-.  Royall,  18  Tex.  Civ.  App.  86,  43 
S.  W.  815. 

Virginia. —  Where  the  servant  shows  that 
his  injury  was  in  consequence  of  an  increased 
risk,  not  incident  to  his  ordinary  employ- 
ment, but  growing  out  of  the  master's  negli- 
gence, the  burden  of  proof  is  on  the  master 
to  show  that  the  servant  understood  the  in- 
creased dangers.  Norfolk,  etc.,  R.  Co.  v. 
Ward,  90  Va.  687,  19  S.  E.  849,  44  Am.  St. 
Rep.  945,  24  L.  R.  A.  717. 

Wisconsin. —  Where  the  evidence  shows 
that  the  danger  was  one  which  ought  not 
to  have  attended  plaintiff's  employment,  but 
was  caused  by  defendant's  negligence,  the 
burden  of  proving  that  plaintiff  had  assumed 
it  as  a  risk  of  his  employment  is  on  defend- 
ant. Nadau  v.  White  River  Lumber  Co.,  76 
Wis.  120,  43  N.  W.  1135,  20  Am.  St.  Rep. 


29.  See  also  Hulehan  v.  Green  Bay,  etc.,  R. 
Co.,  68  Wis.  520,  32  N.  W.  529. 

United  States. —  Pennsylvania  R.  Co.  v. 
Jones,  123  Fed.  753,  59  C.  C.  A.  87. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  907. 

84.  Georgia. —  Schnibbe  v.  Central  R.,  etc., 
Co.,  85  Ga.  592,  11  S.  E.  876. 

Idaho. —  Minty  v.  Union  Pac.  R.  Co.,  2  Ida. 
(Hash.)  471,  21  Pac.  660. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Heerey, 
203  111.  492,  68  N.  E.  74;  Chicago,  etc.,  R. 
Co.  V.  Bell,  111  111.  App.  280.  But  the  serv- 
ant's knowledge  of  defects  is  a  matter  of  de- 
fense, the  burden  of  proving  which  is  on  de- 
fendant. Commonwealth  Electric  Co.  v.  Rose, 
214  111.  545,  73  N.  E.  780  [affirming  114  111. 
App.  181];  Dallemand  v.  Saalfeldt,  175  111. 
310,  51  N.  E.  645,  67  Am.  St.  Rep.  214,  48 
L.  R.  A.  753;  Chicago  Terminal  Transfer  R. 
Co.  V.  Donnell,  114  111.  App.  345  [affirmed  in 
213  111.  545,  72  N.  E.  1133];  Pressed  Steel 
Car  Co.  V.  Herath,  110  111.  App.  596. 

Indiana. —  Evansville  Gas,  etc.,  Co.  v. 
Raley,  (App.  1905)  76  N.  E.  548;  Chicago, 
etc.,  R.  Co.  V.  Lee,  29  Ind.  App.  480,  64  N.  E. 
675 ;  Chicago,  etc.,  R.  Co.  v.  Wagner,  17  Ind. 
App.  22,  45  N.  E.  76,  1121;  Clark  County 
Cement  Co.  v.  Wright,  16  Ind.  App.  630,  45 
N.  E.  817;  Louisville,  etc.,  R.  Co.  v.  Quinn, 
14  Ind.  App.  554,  43  N.  E.  240. 

Missouri. —  Glasscock  v.  Swafford  Bros. 
Dry  Goods  Co.,  106  Mo.  App.  657,  80  S.  W. 
364,  (App.  1903)  74  S.  W.  1039;  Musick  v. 
Jacob  Dold  Packing  Co..  58  Mo.  App.  322; 
Stoeckman  v.  Terre  Haute,  etc.,  R.  Co.,  15 
Mo.  App.  503.  But  see  Ellingson  v.  Chicago, 
etc.,  R.  Co.,  60  Mo.  App.  679. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  907. 

85.  Ford  v.  Chicago,  etc.,  R.  Co.,  100  Iowa 
85,  75  N.  W.  650  (in  which  defendant  pleaded 
a  waiver  by  the  servant  of  defects  in  an  ap- 
pliance and  the  reply  admitted  knowledge  of 
the  defects,  and  alleged  a  continuance  in  the 
employment  under  protest  and  promise  of  re- 
pair) ;  Ford  V.  Chicago,  etc.,  R.  Co.,  (Iowa 
1897)  71  N.  W.  332;  Houston  v.  Owen,  (Tex. 
Civ.  App.  1902)  67  S.  W.  788;  Parody  i\ 
Chicago,  etc.,  R.  Co.,  15  Fed.  205,  5  McCrary 
38. 

86.  Deloicare. —  Stewart  v.  Philadelphia, 
etc.,  R.  Co.,  8  Houst.  450,  17  Atl.  639. 

Georgia. —  The  rule  as  to  the  burden  of 
proof  is  as  follows:  "After  proving  the  fact 
and  degree  of  the  injury,  if  the  plaintiff  will 
show  himself  not  to  blame,  the  law  then  pre- 
sumes, until  the  contrary  appears,  that  the 
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others  —  and  these  include  a  majority  of  the  United  States  —  contributory  negli- 
gence is  regarded  as  an  affirmative  defense  which  must  be  proved  by  defendant,^^ 


company  was  to  blame;  or  if  he  will  show, 
on  the  other  hand,  that  the  company  was  to 
blame,  the  law  then  presumes,  until  the  con- 
trary appears,  that  he  was  not  to  blame.  So 
that,  in  order  to  make  a  'prima  -facie  case,  and 
change  the  onus,  he  need  not  go  further 
than  to  show  by  evidence  one  or  the  other  of 
these  two  propositions :  either  that  he  was 
not  to  blame,  or  that  the  company  was.  The 
company,  taking  at  this  stage  the  burden  of 
reply,  can  defend  successfully  by  disproving 
either  proposition."  Central  R.,  etc.,  Co.  v. 
Kenney,  58  Ga.  485,  489  [quoted  and  adopted 
in  Johnston  v.  Richmond,  etc.,  R.  Co.,  95  Ga. 
685,  22  S.  E.  694],  per  Bleckley,  J.  See  also 
Raleigh,  etc.,  R.  Co.  v.  Allen,  106  Ga.  572,  32 
S.  E.  622;  Savannah,  etc.,  R.  Co.  v.  Day,  91 
Ga.  676,  17  S.  E.  959;  Kendrick  v.  Central 
R.,  etc.,  Co.,  89  Ga.  782,  15  S.  E.  685;  Sims 
V.  East,  etc.,  R.  Co.,  84  Ga.  152,  10  S.  E.  543, 
20  Am.  St.  Rep.  352;  Prather  v.  Richmond, 
etc.,  R.  Co.,  80  Ga.  427,  9  S.  E.  530,  12  Am. 
St.  Rep.  263;  Central  R.  Co.  v.  Sears,  61  Ga. 
279. 

Illinois. —  Wiggins  Ferry  Co.  v.  Hill,  112 
TIL  App.  475;  Illinois  Cent.  R.  Co.  v. 
Prickett,  109  111.  App.  468  [affirmed  in  210 
III.  140,  71  N.  E.  435] ;  Anderberg  v.  Chicago, 
etc.,  R.  Co.,  98  111.  App.  207;  St.  Louis  Nat. 
Stock  Yards  v.  Burns,  97  HI.  App.  175;  Chi- 
cago, etc.,  R.  Co.  V.  ISIyers,  95  111.  App.  578; 
Poster  V.  Onderdonk,  54  111.  App.  254;  Pit- 
Towsky  V.  J.  W.  Reedy  Elevator  Mfg.  Co.,  54 
111.  App.  253;  Brunswick  v.  Strilka,  30  111. 
App.  186. 

loioa. —  Belair  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  662.  See  also  Coates  v.  Burlington,  etc., 
R.  Co.,  62  Iowa  486,  17  N.  W.  760. 

Maine. —  Cunningham  v.  Bath  Iron  Works, 
92  Me.  501,  43  Atl.  106;  McLane  v.  Perkins, 
92  Me.  39,  42  Atl.  255,  43  L.  R.  A.  487. 

Massachusetts. —  Tyndale  v.  Old  Colony  R. 
Co.,  156  Mass.  503,  31  K  E.  655;  Riley  v. 
Connecticut  River  R.  Co.,,  135  Mass.  292. 

Neiv  York. —  Voorhees  v.  Hudson  River 
Tel.  Co.,  109  N.  Y.  App.  Div.  465,  95  N.  Y. 
Suppl.  703,  1167;  Wilson  v.  New  York  Mills, 
107  N.  Y.  App.  Div.  99,  94  N.  Y.  Suppl.  1090; 
Hunt  V.  Dexter  Sulphite  Pulp,  etc.,  Co.,  100 
N.  Y.  App.  Div.  119,  99  N.  Y.  Suppl.  279; 
Goodhines  v.  Chase,  100  N.  Y.  App.  Div.  87, 
91  N.  Y.  Suppl.  313;  McManus  v.  Davitt,  94 
N.  Y.  App.  Div.  481,  88  N.  Y.  Suppl.  55; 
Skapura  v.  National  Sugar  Refining  Co.,  83 
N.  Y.  App.  Div.  21,  81  N.  Y.  Suppl.  1085; 
Vincent  v.  Alden,  45  N.  Y.  App.  Div.  627,  61 
N.  Y.  Suppl.  62 ;  Williams  v.  Delaware,  etc., 
R.  Co.,  39  N.  Y.  App.  Div.  647,  57  N.  Y. 
Suppl.  203;  Eades  v.  Clark,  55  N.  Y.  Super. 
Ct.  132,  1  N.  Y.  St.  725;  Van  Sickle  v.  At- 
lantic Ave.  R.  Co.,  12  Misc.  217,  33  N.  Y. 
Suppl.  265. 

^  Ohio. —  Where  the  facts  raise  a  presump- 
tion of  negligence  on  plaintiff's  part,  the  bur- 
den is  on  him  to  remove  it.  Lake  Shore,  etc., 
R.  Co.  V.  Whidden,  23  Ohio  Cir.  Ct.  85 ;  Pitts- 
burgh, etc.,  R.  Co.  V.  Blair,  11  Ohio  Cir.  Ct. 
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579,  5  Ohio  Cir.  Dec.  366;  Pittsburgh,  etc., 
R.  Co.  V.  Ackworth,  10  Ohio  Cir.  Ct.  583,  6 
Ohio  Cir.  Dec.  622;  Pittsburgh,  etc.,  R.  Co. 
V.  Zepperlein,  1  Ohio  Cir.  Ct.  36,  1  Ohio  Cir. 
Dec.  22. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  908. 

Burden  of  proving  due  care  on  part  of  fel- 
low servants  on  plaintiff  see  Chicago,  etc.,  R. 
Co.  V.  Snyder,  117  111.  376,  7  N.  E.  604. 

87.  Arkansas. —  Jones  v.  Malvern  Lumber 
Co.,  58  Ark.  125,  23  S.  W.  679. 

Dakota. —  Mares  v.  Northern  Pac.  R.  Co., 
3  Dak.  336,  21  N.  W.  5. 

District  of  Columbia. —  Mackey  v.  Balti- 
more, etc.,  R.  Co.,  19  D.  C.  282. 

Indiana. —  Under  the  express  provisions  of 
Burns  Annot.  St.  (1901)  §  359a,  contribu- 
tory negligence  is  a  matter  of  defense,  and  it 
is  not  necessary  for  plaintiff  to  prove  the 
want  of  it.  Davis  v.  Mercer  Lumber  Co., 
164  Ind.  413,  73  N.  E.  899;  Brower  v.  Locke, 
31  Ind.  App.  353,  67  N.  E.  1015.  But  com- 
pare Louisville,  etc.,  R.  Co.  v.  Orr,  84  Ind. 
50;  Keller  v.  Gaskill,  9  Ind.  App.  670,  36 
N.  E.  303. 

Minnesota. —  Engel  v.  Breitkreitz,  39  Minn. 
423,  40  N.  W.  519. 

Montana. —  Nord  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  30  Mont.  48,  75  Pac. 
681. 

Nebraska. —  New  Omaha  Thompson-Hous- 
ton Electric  Light  Co.  v.  Dent,  68  Nebr.  668, 
94  N.  W.  819,  103  N.  W.  1091;  Anderson  v. 
Chicago,  etc.,  R.  Co.,  35  Nebr.  95,  52  N.  W. 
840. 

North  Carolina. —  Peoples  v.  North  Caro- 
lina R.  Co.,  137  N.  C.  96,  49  S.  E.  87; 
Womble  v.  Merchants'  Grocery  Co.,  135  N.  C. 
474,  47  S.  E.  493 ;  Halton  v.  Southern  R.  Co., 
127  N.  C.  255,  37  S.  E.  262.  But  see  Owens 
V.  Richmond,  etc.,  R.  Co.,  88  N.  C.  502. 

South  Carolina. —  Whaley  v.  Bartlett,  42 
S.  C.  454,  20  S.  E.  745. 

Texas. —  Bonn  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1904)  82  S.  W.  808;  Consumers* 
Cotton  Oil  Co.  V.  Jonte,  36  Tex.  Civ.  App.  18, 
80  S.  W.  847;  International,  etc.,  R.  Co.  v. 
Pina,  33  Tex.  Civ.  App.  680,  77  S.  W.  979; 
Chicago,  etc.,  R.  Co.  v.  Long,  32  Tex.  Civ. 
App.  40,  74  S.  W.  59,  97  Tex.  69,  75  S.  W. 
483;  San  Antonio,  etc.,  R.  Co.  v.  Lindsey,  27 
Tex.  Civ.  App.  316,  65  S.  W.  668;  Galveston, 
etc.,  R.  Co.  V.  Collins,  24  Tex.  Civ.  App.  143, 
57  S.  W.  884;  Houston,  etc.,  R.  Co.  v.  White, 
23  Tex.  Civ.  App.  280,  56  S.  W.  204;  Galves- 
ton, etc.,  R.  Co.  V.  Gordon,  (Civ.  App.  1899) 
54  S.  W.  635;  Houston,  etc.,  R.  Co.  v.  Kelley, 
13  Tex.  Civ.  App.  1,  34  S.  W.  809,  46  S.  W. 
863.  See  also  Missouri,  etc.,  R.  Co.  v.  O'Con- 
nor, (Civ.  App.  1904)  78  S.  W.  374.  But  see 
Gulf,  etc.,  R.  Co.  V.  Redeker,  67  Tex.  181,  2 
S.  W.  513;  Texas,  etc.,  R.  Co.  v.  Crowder,  63 
Tex.  502;  Texas,  etc.,  R.  Co.  v.  Reed,  (Civ. 
App.  1895)  32  S.  W.  118. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71.    Compare  Norfolk,  etc., 
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unless  in  those  cases  where  it  may  be  legitimately  inferred  from  plaintiff's  own 
showing.^^ 

(f)  Effect  of  Constitutional  and  Statutoi'y  Provisions.  In  a  number  of 
jurisdictions  there  are  constitutional  and  statutory  provisions  which  to  some 
'extent  affect  the  ordinary  rules  controlling  the  burden  of  proof.^^ 


R.  Co.  V.  Cromer,  99  Va.  763,  40  S.  E.  54, 
holding  that  an  instruction  imposing  the 
burden  of  proof  on  defendant  to  sustain  its 
plea  of  contributory  negligence  by  proof  that 
but  for  such  negligence  the  accident  would 
not  have  occurred  was  erroneous. 

Washington. —  Northern  Pac.  R.  Co.  v. 
O'Brien,  1  Wash.  599,  21  Pac.  32. 

West  Virginia. —  Comer  v.  Consolidated 
Coal,  etc.,  Co.,  34  W.  Va.  533,  12  S.  E.  476. 

Wisconsin. —  Bain  v.  Northern  Pac.  R.  Co., 
120  Wis.  412,  98  N.  W.  241. 

United  States. —  Northern  Pac,  R.  Co.  v. 
Tynan,  119  Fed.  288,  56  C.  C.  A.  192;  Texas, 
etc.,  R.  Co.  v.  Baltimore,  118  Fed.  815,  55 
C.  C.  A.  427;  Baltimore,  etc.,  R.  Co.  v.  Bur- 
ris,  111  Fed.  882,  50  C.  C.  A.  48;  Crew  v. 
St.  Louis,  etc.,  R.  Co.,  20  Fed.  87. 

England. —  McNicholas  v.  Dawson,  [1899j 
1  Q.  B.  773,  68  L.  J.  Q.  B.  470,  80  L.  T.  Rep. 
N.  S.  317,  47  Wkly.  Rep.  500. 

See  34  Cent.  Dig.  tit.  Master  and 
Servant,"  §  908. 

88.  See  New  Omaha  Thompson-Houston 
Electric  Light  Co.  r.  Dent,  68  Nebr.  668,  94 
N.  W.  819,  103  N.  W.  1091;  Anderson  v.  Chi- 
cago, etc.,  R.  Co.,  35  Nebr.  95,  52  N.  W.  840 ; 
Smith  V.  Atlanta,  etc..  Air  Line  R.  Co.,  132 
N.  C.  819,  44  S.  E.  663;  Galveston,  etc.,  R. 
Co.  17.  Gordon,  (Tex.  Civ.  App.  1899)  54  S.  W. 
635;  Houston,  etc.,  R.  Co.  v.  Kelley,  13  Tex. 
Cir.  App.  1,  34  S.  W.  809,  46  S.  W.  863; 
Texas,  etc.,  R.  Co.  v.  Moore,  8  Tex.  Civ.  App. 
289,  27  S.  W.  962;  Shugart  v.  Norfolk,  etc., 
R.  Co.,  (Va.  1895)  22  S.  E.  484. 

89.  Alahama. —  Louisville,  etc.j  R.  Co.  v. 
Davis,  91  Ala.  487,  8  So.  552  (under  Code, 
§  2590,  subd.  1,  a  servant  injured  by  a  de- 
fective appliance  had  the  bvirden  of  proving 
that  the  defect  complained  of  arose,  or  had 
not  been  discovered  and  remedied,  owing  to 
the  master's  negligence,  or  that  of  his 
servant  charged  with  such  duty)  ;  Mobile, 
etc.,  R.  Co.  V.  Holborn,  84  Ala.  133,  4  So.  146 
(Act  Feb.  28,  1887,  does  not  apply  where  an 
employee  has  been  injured  while  engaged  in 
his  regular  duty ) . 

Delatvare.— Under  31  U.  S.  St.  at  L.  1446 
[U.  S  .Comp.  St.  (1901)  p.  3176],  the  burden 
is  on  plaintiff  to  show  that  the  cars  in  ques- 
tion were  being  used  in  moving  interstate 
commerce,  and  were  not  properly  equipped. 
Winkler  v.  Philadelphia,  etc.,  R.  Co.,  4 
Pennew.  80,  53  Atl.  90. 

Georgia. —  See  Western,  etc.,  R.  Co.  V. 
Jackson,  113  Ga.  355,  38  S.  E.  820;  Augusta 
Southern  R.  Co.  v.  McDade,  105  Ga.  134,  31 
S.  E.  420;  Robinson  v.  Huidekoper,  98  Ga. 
306,  25  S.  E.  440;  Georgia  R.,  etc.,  Co.  v. 
Hicks,  95  Ga.  301,  22  S.  E.  613;  Georgia  R. 
Co.  V.  Bryans,  77  Ga.  429;  Redding  v.  East 
Tennessee,  etc.,  R.  Co.,  74  Ga.  385 ;  Savannah, 


etc.,  R.  Co.  V.  Barber,  71  Ga.  644;  Gassaway 
V.  Georgia  Southern  R.  Co.,  69  Ga.  347;  Cen- 
tral R.  Co.  V.  Moore,  61  Ga.  151;  Central 
R.,  etc.,  Co.  V.  Sears,  59  Ga.  436 ;  Central  R., 
etc.,  Co.  V.  Kenney,  58  Ga.  485;  Central  R., 
etc.,  Co.  V.  Kelly, '58  Ga.  107;  Atlanta,  etc., 
R.  Co.  V.  Campbell,  56  Ga.  586;  Thompson  v. 
Central  R.,  etc.,  Co.,  54  Ga.  509;  Campbell 
V.  Atlanta,  etc.,  R.  Co.,  53  Ga.  488,  construing 
Code,  §§  3033,  3034,  3036. 

Illinois. —  Where  a  person  is  injured  by 
reason  of  a  wilful  failure  of  a  mine  propri- 
etor to  comply  with  the  provisions  of  the  act 
providing  for  the  health  and  safety  of  per- 
sons employed  in  coal  mines,  it  is  not  neces- 
sary for  him  to  show  that  he  was  in  the  exer- 
cise of  ordinary  care,  as  in  cases  of  personal 
injuries  arising  from  negligence.  Carterville 
Coal  Co.  v.  Abbott,  81  111.  App.  279. 

Kentucky. —  Under  St.  §  2731,  a  miner 
who  shows  that  he  was  injured  by  an  explo- 
sion, and  that  the  master  had  not  complied 
with  the  statute,  makes  a  prima  facie  case, 
and  throws  on  defendant  the  burden  of  show- 
ing contributory  negligence.  Godfrey  v. 
Beattyville  Coal  Co.,  101  Ky.  339,  41  S.  W. 
10,  19  Ky.  L.  Rep.  501. 

Massachusetts. —  Where  the  Employers' 
Liability  Act  does  not  otherwise  provide, 
plaintiff  must  show  due  care  in  an  action 
under  the  statute  (Shea  v.  Boston,  etc.,  R. 
Co.,  154  Mass.  31,  27  N.  E.  672;  Taylor  v\ 
Carew  Mfg.  Co.,  143  Mass.  470,  10  N.  E. 
308),  but  he  need  not  prove  his  ignorance  of 
any  danger,  or  the  giving  of  information, 
thereof  to  his  employer  (Connolly  v.  Wal- 
tham,  156  Mass.  368,  31  N.  E.  302). 

Minnesota. —  Gen.  Laws  (1887),  c.  13,  does 
not  change  the  rule  that  the  burden  of  prov- 
ing contributory  negligence  is  on  defendant 
(Lorimer  v.  St.  Paul  City  R.  Co.,  48  Minn. 
391,  51  N.  W.  125),  but  under  5  U.  S.  St. 
at  L.  p.  306,  §  13,  a  steamboat  owner,  sued 
for  injuries  caused  by  the  explosion  of  a 
boiler,  must  disprove  negligence  on  his  part 
(McMahon  v.  Davidson,  12  Minn.  357). 

Mississippi. —  Illinois  Cent.  R.  Co.  v. 
Cathey,  70  Miss.  332,  12  So.  253  (prior  to  the 
constitution  of  1890,  the  burden  was  on  plain- 
tiff, in  an  action  against  a  railroad,  to  show 
negligence  on  the  part  of  defendant,  and  that 
such  negligence  was  the  direct  cause  of  the 
injury)  ;  Vicksburg,  etc.,  R.  Co.  v.  Phillips, 
64  Miss.  693,  2  So.  537  (fact  that  an  injury 
resulted  from  the  precedent  wrong  of  the  per- 
son injured  will  not  prevent  the  application 
of  Rev.  Code  (1880),  §  1059). 

Neio  York. —  Under  Laws  (1902),  p.  1748, 
c.  600,  plaintiff  must  show  absence  of  contrib- 
utory negligence.  Hoehn  v.  Lautz,  94  N.  Y. 
App.  Div.  14,  87  N.  Y.  Suppl.  921;  McHugh  v. 
Manhattan  R.  Co.,  88  N.  Y.  App.  Div.  554, 
85  N.  Y.  Suppl.  184. 
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b.  Admissibility  —  (i)  Ik  General.  Subject  to  the  general  rules  of  evi- 
dence, especially  with  regard  to  its  competency,  relevancy,  and  materiality,^^  and 


Ohio. —  Under  Rev.  St.  §  3365,  the  burden 
is  thrown  on  the  railroad  company  to  show 
that  it  has  used  due  diligence,  and  is  not 
guilty  of  negligence.  Pittsburg,  etc.,  E.  Co. 
V.  Stone,  24  Ohio  Cir.  Ct.  192.  See  also 
Baltimore,  etc.,  R.  Co.  v.  Burris,  111  Fed.  882, 
50  C.  C.  A.  48. 

South  Carolina. —  Under  Rev.  St.  §  1582, 
plaintiff  must  prove  freedom  from  contribu- 
tory negligence.  Barksdale  v.  Laurens,  58 
S.  C.  413,  30  S.  E.  661. 

Wisconsin. —  Rev.  St.  (1898)  §  1816,  subd. 
1,  does  not,  in  an  action  for  injuries  caused 
by  the  derailment  of  a  train  owing  to  a  wash- 
out, relieve  plaintiff  from  the  burden  of  show- 
ing that  the  wash-out  was  caused  by  the 
defective  construction  of  the  track,  nor  show- 
ing that  it  had  existed  so  long  that  the 
company  was  negligent  in  not  knowing  of  it, 
nor  of  showing  that  an  employee  was  negli- 
gent in  not  inspecting  the  road  between  the 
time  of  the  wash-out  and  the  happening  of  the 
accident  (Crouse  v.  Chicago,  etc.,  R.  Co.,  102 
Wis.  196,  78  N.  W.  446,  778)  ;  and  generally 
plaintiff  must  show  that  the  injury  was 
caused  by  the  negligence  of  some  "  other 
agent  or  servant "  of  the  railroad  comj)any 
(Ballon  V.  Chicago,  etc.,  R.  Co.,  54  Wis.  257, 
11  N.  W.  559,  41  Am.  Rep.  31).  But  under 
Laws  (1889),  c.  438,  the  burden  of  disprov- 
ing contributory  negligence  is  not  put  on 
plaintiff,  Dugan  v.  Chicago,  etc.,  R.  Co.,  85 
Wis.  609,  55  N.  W.  894. 

Canada. —  An  employer  who  fails  to  pro- 
tect with  railings  machinery  used  by  an  em- 
ployee has  the  burden  of  proving  that  an 
accident  causing  the  latter's  death  would 
have  occurred  even  if  the  machinery  had  been 
properly  protected.  Montreal  Rolling  Mills 
Co.  V.  Corcoran,  8  Quebec  Q.  B.  488. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  989. 

90.  Corroboration  of  witnesses  see  Wit- 

mSSES. 

Declarations  see  Evidence. 
Expert  and  opinion  evidence  see  Evidence. 
Extent    of    cross-examination    see  Wit- 
mssEs. 

Extent  of  injuries  and  pecuniary  loss  see 
Damages. 

Scope  of  evidence  and  rebuttal  see  Trial. 

91.  See  Evidence,  16  Cyc.  821.  And  see 
the  following  illustrative  cases : 

Alabama. — ^ Davis  v.  Kornman,  141  Ala. 
479,  37  So.  789;  Sloss-Shefheld  Steel,  etc., 
Co.  V.  Mobley,  139  Ala.  425,  36  So.  181; 
Western  R.  Co.  v.  Arnett,  137  Ala.  414,  34 
So.  997;  Alabama  Steel,  etc.,  Co.  v.  Wrenn, 
130  Ala.  475,  34  So.  970;  Alabama  Great 
Southern  R.  Co.  v.  Brooks,  135  Ala.  401,  33 
So,  181;  Alabama  Mineral  R.  Co.  v.  Marcus, 
115  Ala.  389,  22  S.  W.  135;  Louisville,  etc., 
R.  Co.  V.  Pearson,  97  Ala.  211,  12  So.  176; 
Mobile,  etc.,  R.  Co.  v.  George,  94  Ala.  199,  10 
So.  145;  Hissong  v.  Richmond,  etc.,  R.  Co., 
91  Ala.  514,  8  So.  776. 

California. —  Luman    v.    Golden  Ancient 

[IV,  H,  S,  b,  (I)] 


Channel  Min.  Co.,  140  Cal.  700,  74  Pac.  307 ; 
Roche  V.  Llewellyn  Iron  Works  Co.,  140  Cal. 
563,  74  Pac.  147;  Grijalva  v.  Southern  Pac. 
R.  Co.,  137  Cal.  569,  70  Pac.  622;  Limberg  v. 
Glenwood  Lumber  Co.,  127  Cal.  598,  60  Pac. 
179,  49  L.  R.  A.  33,  145  Cal.  255,  78  Pac. 
728. 

Colorado. —  Acme  Coal  Min.  Co.  v.  Mclver, 
5  Colo.  App.  267,  38  Pac.  596. 

Connecticut. —  Currelli  v.  Jackson,  77  Conn. 
115,  58  Atl.  762. 

Delaware. —  Creswell  v.  Wilmington,  etc., 
R.  Co.,  2  Pennew.  210,  43  Atl.  629;  Rex  v. 
Pullman's  Palace  Car  Co.,  2  Marv.  337,  43 
Atl.  246;  Chielinsky  v.  Hoopes,  etc.,  Co.,  1 
Marv.  273,  40  Atl.  1127. 

Georgia. —  Georgia  Cent.  R.  Co.  v.  Price, 
121  Ga.  651,  49  S.  E.  683;  Robert  Portner 
Brewing  Co.  v.  Cooper,  116  Ga.  171,  42  S.  E. 
408;  Georgia  R.,  etc.,  Co.  v.  Fitzgerald,  108 
Ga.  507,  34  S.  E.  316,  49  L.  R.  A.  175. 

Illinois. —  Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  111.  124,  73  N.  E.  416  [affirming  115  111. 
App.  621]  ;  Chicago,  etc.,  R.  Co.  v.  Howell, 
208  111.  155,  70  N.  E.  15  [affirming  109  111. 
App.  546]  ;  Marquette  Third  Vein  Coal  Co. 
V.  Dielie,  208  111.  116,  70  N.  E.  17;  Illinois 
Steel  Co.  V.  Ryska,  200  111.  280,  65  N.  E. 
734  [affirming  102  111.  App.  347]  ;  Lake  Erie, 
etc.,  R.  Co.  V.  Wilson,  189  111.  89,  59  N.  E. 
573  [reversing  87  111.  App.  360] ;  Chicago 
Virden  Coal  Co.  v.  Rucker,  116  111.  App.  425: 
Lobstein  v.  Sajatovich,  111  111.  App.  654; 
Chicago,  etc.,  R.  Co.  v.  Ryan,  57  111.  App. 
612. 

Indiatva. —  Consumers'  Paper  Co.  v.  Eyer, 
160  Ind.  424,  66  N.  E.  994;  Louisville,  etc., 
R.  Co.  V.  Kemper,  153  Ind.  618,  53  N.  E. 
931 ;  Avery  v.  Nordyke,  etc.,  Co.,  34  Ind.  App. 
541,  70  N.  E.  888;  Eureka  Block  Coal  Co.  v. 
Wells,  29  Ind.  App.  1,  61  N.  E.  236,  94  Am. 
St.  Rep.  259. 

Iowa. —  Pierson  v.  Chicago  Great  Western 
R.  Co.,  116  Iowa  601,  88  N.  W.  363;  Wimber 
V.  Iowa  Cent.  R.  Co.,  114  Iowa  551,  87  N.  W. 
505;  McCarthy  v.  Mulgrew,  107  Iowa  76,  77 
N.  W.  527 ;  Laird  v.  Chicago,  etc.,  R.  Co.,  100 
Iowa  336,  69  N.  W.  414;  Gadbois  v.  Chicago, 
etc.,  R.  Co.,  75  Iowa  530,  39  N.  W.  871. 

Kansas. —  W^eld  v.  Missouri  Pac.  R.  Co., 
39  Kan.  63,  17  Pac.  306. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  v. 
Maley,  76  S.  W.  334,  25  Ky.  L.  Rep.  690; 
Republic  Iron,  etc.,  Works  v.  Gregg,  71  S.  W. 
900,  24  Ky.  L.  Rep.  1627;  Cincinnati,  etc.,  R. 
Co.  V.  Lewallen,  32  S.  W.  958,  17  Ky.  L.  Rep. 
863. 

Massachusetts. —  McRea  v.  Hood  Rubber 
Co.,  187  Mass.  326,  72  N.  E.  1015;  Gregory 
V.  American  Thread  Co.,  187  Mass.  239,  72 
N.  E.  962;  Cohen  v.  Hamblin,  etc.,  Mfg.  Co., 
186  Mass.  544,  71  N.  E.  948;  Morrison  v. 
Whittier  Mach.  Co.,  184  Mass.  39,  67  N.  E. 
646;  Tenanty  v.  Boston  Mfg.  Co.,  170  Mass. 
323,  49  N.  E.  654;  La  Fortune  v.  Jolly,  167 
Mass.  170,  45  N.  E.  83;  Caron  i\  Boston, 
etc.,  R.  Co.,  167  Mass.  72,  44  N.  E.  1085; 
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as  to  the  admission  of  hearsay any  evidence,  direct  or  circumstantial,  which 
tends  to  estabhsh  or  disprove  plaintiff's  cause  of  action  is  admissible  in  an  action 
by  a  servant  to  recover  from  his  master  for  personal  injuries.^^ 


Davis  V.  New  York,  etc.,  R.  Co.,  159  Mass. 
532,  34  N.  E.  1070;  Barton  v.  Kirk,  157  Mass. 
303,  31  N.  E.  1072. 

Michigan. —  Bernard  v.  Pittsburg  Coal  Co., 
137  Mich.  279,  100  N.  W.  396. 

Mississippi. —  Herrin  v.  Dalj^  80  Miss.  340, 
31  So.  790,  92  Am.  St.  Rep.  605. 

Missouri. —  Wojtylak  r,  Kansas,  etc..  Coal 
Co.,  188  Mo„  260,  87  S.  W.  506;  Goransson 
V.  Riter-Conley  Mfg.  Co.,  186  Mo.  300,  85 
S.  W.  338;  Black  v.  Missouri  Pac.  R.  Co., 
172  Mo.  177,  72  S.  W.  559;  Doyle  v.  Mis- 
souri, etc.,  Trust  Co.,  140  Mo.  1,  41  S.  W. 
255;  Dutro  v.  Metropolitan  St.  R.  Co.,  Ill 
Mo.  App.  258,  86  S.  W.  915;  Cameron  v. 
B.  Roth  Tool  Co.,  108  Mo.  App.  265,  83  S.  W. 
279;  Edwards  v.  Barber  Asphalt  Paving  Co., 
92  Mo.  App.  221. 

Nebraska. —  Omaha  Brewing  Assoc.  v. 
Bullnheimer,  58  Nebr.  387,  78  N.  W.  728. 

Neio  York. —  Sullivan  v.  Metropolitan  St. 
R.  Co.,  170  N.  Y.  570,  62  N.  E.  1100  [affirm- 
ing 53  N.  Y.  App.  Div.  89,  65  N.  Y.  Suppl. 
842]  ;  Young  v.  Mason  Stable  Co.,  96  N.  Y. 
App.  Div.  305,  89  N.  Y.  Suppl.  349;  Quinn  v. 
Brooklyn  Heights  R.  Co.,  91  N.  Y.  App.  Div. 
489,  86  N.  Y.  Suppl.  883;  Gustafson  v. 
Young,  91  N.  Y.  App.  Div.  433,  86  N.  Y. 
Suppl.  851. 

Ohio. —  Hesse  v.  Columbus,  etc.,  R.  Co.,  58 
Ohio  St.  167,  50  N.  E.  354. 

Pennsylvania. —  Briggs  v.  East  Broad  Top 
R.,  etc.,  Co.,  206  Pa.  St.  564,  56  Atl.  36. 

Rhode  Island. —  Carr  v.  American  Locomo- 
tive Co.,  26  R.  I.  180,  58  Atl.  678 ;  McGarr  v. 
National,  etc..  Worsted  Mills,  24  R.  I.  447, 
53  Atl.  320;  Laporte  V.  Cook,  22  R.  I.  554, 
48  Atl.  798. 

Texas. —  Quinn  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1905)  84  S.  W.  395;  Bonn  v.  Gal- 
veston, etc.,  R.  Co.,  (Civ.  App.  1904)  82 
S.  W.  808;  Missouri,  etc.,  R.  Co.  v.  Keaveney, 
(Civ.  App.  1904)  80  S.  W.  387;  Jernigan  v. 
Houston  Ice,  etc.,  Co.,  33  Tex.  Civ.  App.  501, 
77  S.  W.  260 ;  Poling  v.  San  Antonio,  etc.,  R. 
Co.,  32  Tex.  Civ.  App.  487,  75  S.  W,  69 ;  Mis- 
souri, etc.,  R.  Co.  v.  Bailey,  28  Tex.  Civ.  App. 
609,  68  S.  W.  803 ;  Bering  Mfg.  Co.  v.  Peter- 
son, 28  Tex.  Civ.  App.  194,  67  S.  W.  133; 
Galveston,  etc.,  R.  Co.  v.  English,  (Civ.  App. 
1900)  59  S.  W.  626,  912. 

Utah. —  Wood  v.  Rio  Grande  Western  R. 
Co.,  28  Utah  351,  79  Pac.  182;  Johnson  v. 
Union  Pac.  Coal  Co.,  28  Utah  46,  76  Pac. 
1089,  67  L.  R.  A.  506. 

yfirmon^.— Lewis  v.  Crane,  78  Vt.  216,  62 
Atl.  60. 

Virginia. —  Richmond  Locomotive  Works  v. 
Ford, '94  Va.  627,  27  S.  E.  509. 

Wisconsin. —  Kreider  v.  Wisconsin  River 
Paper,  etc.,  Co.,  110  Wis.  645,  86  N.  W. 
662. 

United  States. —  Canadian  Pac.  R.  Co.  r. 
Elliott,  137  Fed.  904,  70  C.  C.  A.  242  [re- 
versing 129  Fed.  163]  ;  Weeks  v.  Scharer, 
129  Fed.  333,  64  C.  C.  A.  11. 


See  34  Cent.  Dig,  tit.  "  Master  and 
Servant,"  §§  909-949, 

Evidence  that  a  master  carried  insurance 
against  loss  from  injuries  to  employees  is 
inadmissible  in  an  action  by  an  employee  to 
recover  for  personal  injuries,  Roche  v.  Llew- 
ellyn Iron  Works  Co.,  140  Cal,  563,  74  Pac. 
147 ;  Chielinsky  v.  Hoopes,  etc.,  Co.,  1  Marv. 
(Del.)  273,  40  Pac.  1127;  Herrin  v.  Daly,  80 
Miss.  340,  31  So.  790,  92  Am.  St.  Rep.  605; 
Barrett  v.  Bonham  Oil,  etc.,  Co.,  (Tex.  Civ. 
App.  1900)  57  S.  W.  602. 

Declarations  of  the  engineer,  made  two  or 
three  hours  after  the  accident,  by  which  a 
watchman  was  killed,  tending  to  show  himself 
to  have  been  the  negligent  cause  of  the  acci- 
dent, when  not  offered  in  impeachment  of  his 
testimony,  are  inadmissible.  Walker  v.  O'Con- 
nell,  59  Kan.  306,  52  Pac.  894. 

Evidence  not  properly  rebuttal  evidence 
will  be  excluded  when  offered  as  such.  Hay- 
zel  V.  Columbia  R.  Co.,  19  App.  Cas.  (D,  C) 
359, 

92.  The  written  report  of  a  foreman  of  a 
switch  engine  to  the  train  master,  of  an  acci- 
dent which  he  did  not  witness,  but  which  it 
was  his  duty  to  report,  is  not  admissible  in 
evidence  at  the  trial  of  an  action  for  per- 
sonal injuries  resulting  from  the  accident. 
Wabash  R.  Co.  v.  Farrell,  79  111.  App.  508. 
See  also  Cleveland,  etc.,  R.  Co.  V.  Ullom,  20 
Ohio  Cir.  Ct,  512,  11  Ohio  Cir,  Dec,  321,  in 
which  the  reports  of  railway  officers  to  the 
state  commissioner  of  railroads  in  regard  to 
accidents  and  injuries  to  employees  and  pas- 
sengers, made  up  from  statements  gathered 
from  parties  who  witnessed  the  circumstances 
in  compliance  with  Ohio  Rev,  St.  §  251,  were 
held  not  to  be  competent  evidence  against  the 
companies  in  actions  by  injured  employees. 

93.  For  miscellaneous  instances  of  evi- 
dence held  admissible  see  the  following  cases : 

Alabama. —  Montgomery  First  Nat.  Bank 
r.  Chandler,  144  Ala.  286,  39  So.  822;  Ala- 
bama Great  Southern  R.  Co.  v.  Bonner, 
(1905)  39  So.  619;  Davis  v.  Kornman,  141 
Ala.  479,  37  So.  789;  Alabama  Great  South- 
ern R.  Co.  V.  Williams,  140  Ala.  230,  37  So. 
255 ;  Sloss-Sheffield  Steel,  etc.,  Co.  v.  Mobley, 

139  Ala.  425,  36  So.  181;  Houston  Biscuit  Co. 
r.  Dial,  135  Ala.  168,  33  So.  268;  Louisville, 
etc.,  R.  Co.  V.  York,  128  Ala.  305,  30  So.  676; 
Southern  R.  Co.  v.  Guyton,  122  Ala.  231,  25 
So.  34 ;  Bessemer  Land,  etc.,  Co.  v.  Campbell, 
121  Ala.  50,  25  So.  793,  77  Am.  St.  Rep.  17; 
Helton  V.  Alabama  Midland  R.  Co.,  97  Ala. 
275,  12  So,  276;  Mobile,  etc,  R.  Co.  v.  George, 
94  Ala.  199,  10  So.  145. 

California. —  Dyas  v.  Southern  Pac.  Co., 

140  Cal.  296,  73  Pac.  972. 

Colorado. —  Denver,  etc.,  Rapid  Transit  Co. 
V.  Dwver,  20  Colo.  132,  36  Pac.  1106;  Samp- 
son Min.,  etc.,  Co.  v.  Schaad,  15  Colo.  197,  25 
Pac.  89. 

Delaioare. —  Chielinsky  v.  Hoopes,  etc.,  Co., 
1  Marv.  273,  40  Atl,  1127. 

[IV.  H,  3,  b,  (l)] 
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(ii)  Existence  of  Relation.  In  an  action  bj  a  servant  to  recover  for  per- 
sonal injuries  any  evidence,  otherwise  competent,  is  admissible  wliicli  tends  to 
prove  or  disprove  the  relation  of  master  and  servant  between  the  parties,'^^  or 


Georgia. —  Portner  Brewing  Co.  v.  Cooper, 
120  Ga.  20,  47  S.  E.  631;  Chattanooga,  etc., 
K.  Co.  V.  Whitehead,  90  Ga.  47,  15  S.  E.  629 ; 
Stirk  V.  Central  R.,  etc.,  Co.,  79  Ga.  495,  5 
S.  E.  105. 

Illinois. —  Leighton,  etc..  Steel  Co.  v.  Snell, 
217  111.  152,  75  N.  E.  462  {affirming  119  111. 
App.  199]  ;  Chicago,  etc.,  R.  Co.  v.  Howell, 
208  111.  155,  70  N.  E.  15  {affirming  109  111. 
App.  546] ;  Illinois  Steel  Co,  v.  Hanson,  195 
111.  106,  62  N.  E.  918  {affirming  97  111.  App. 
469]  ;  Mt.  Olive,  etc..  Coal  Co.  v.  Rademacher, 
190  HI.  538,  60  N.  E.  888  {affirming  92  111. 
App.  442] ;  Griffin  Wheel  Co.  v.  Markus,  180 
111.  391,  54  N.  E.  206  {affirming  79  111.  App. 
82]  ;  Baltimore,  etc.,  R.  Co.  v.  Alsop,  176  III. 
471,  52  N.  E.  253,  732  {affirming  71  111.  App. 
54]  ;  Edmunds  Mfg.  Co.  v.  McFarland,  118 
111.  App.  256;  Doyle  v.  Illinois  Cent.  R.  Co., 

113  111.  App.  532;  IVIobile,  etc.,  R.  Co.  v. 
Healy,  109  111.  App.  531;  McCormick  Har- 
vesting Mach.  Co.  V.  Sendzikowski,  72  111. 
App.  402. 

Indiana. —  Cleveland,  etc.,  R.  Co.  v.  Berg- 
schieker,  162  Ind.  108,  69  N.  E.  1000;  Brazil 
Block  Coal  Co.  v.  Gibson,  160  Ind.  319,  66 
K  E.  882,  98  Am.  St.  Rep.  281;  Avery  7;. 
Nordyke,  etc.,  Co.,  34  Ind.  App.  541,"  70 
N.  E.  888;  Blanchard-Hamilton  Furniture 
Co.  V.  Colvin,  32  Ind.  App.  398,  69  N.  E. 
1032. 

Iowa. — ■  Pierson  v.  Chicago  Great  Western 
R.  Co.,  116  Iowa  601,  88  N.  W.  363;  Pearl 
V.  Omaha,  etc.,  R.  Co.,  115  Iowa  535,  88 
N.  W.  1078;  Wimber  v.  Iowa  Cent.  R.  Co., 

114  Iowa  551,  87  N.  W.  505;  Taylor  v.  Star 
Coal  Co.,  110  Iowa  40,  81  N.  W.  249;  Wor- 
den  V.  Humeston.  etc.,  R.  Co.,  76  Iowa  310, 

41  N.  W.  26. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Salmon, 
14  Kan.  512. 

Kentucky. — Cincinnati,  etc.,  R.  Co.  v.  Curd, 
89  S.  W.  140,  28  Ky.  L.  Rep.  177;  McFar- 
land V.  Harbison,  etc.,  Co.,  82  S.  W.  430,  26 
Ky.  L.  Rep.  746;  Cincinnati,  etc.,  R.  Co.  v. 
Maley,  76  S.  W.  334,  25  Ky.  L.  Rep.  690. 

Maryland. —  Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  42  Atl.  60,  71  Am.  St.  Rep.  441, 

42  L.  R.  A.  842. 

Massachusetts. —  Manning  v.  Excelsior 
Laundry  Co.,  189  Mass.  231,  75  N.  E.  254; 
Palmer  v.  Coyle,  187  Mass.  136,  72  N.  E. 
844;  Brady  v.  New  York,  etc.,  R.  Co.,  184 
Mass.  225,  68  N.  E.  227;  Rafferty  v.  Nawn, 
182  Mass.  503,  65  K  E.  830;  Boyle  v.  Colum- 
bian Fire  Proofing  Co.,  182  Mass.  93,  64 
N.  E.  726;  Bartolomeo  v.  McKnight,  178 
Mass.  242,  59  N.  E.  804 ;  Dolphin  v.  Plumley, 
175  Mass.  304,  56  N.  E.  281;  McMahon  v. 
McHale,  174  Mass.  320,  54  N.  E.  854;  Leslie 

Granite  R.  Co.,  172  Mass.  468,  52  N.  E. 
542;  McGuire  v.  Lawrence  Mfg.  Co.,  156 
Mass.  324,  31  N.  E.  3;  Sweat  v,  Boston,  etc., 
R.  Co.,  156  Mass.  284,  31  N.  E.  296;  Myers 
V.  Hudson  Iron  Co.,  150  Mass.  125,  22  N.  E. 
631,  15  Am.  St.  Rep.  176. 

[IV.  H,  8,  b,  (II)] 


Michigan. —  McLean  v.  Pere  Marquette  R. 
Co.,  137  Mich.  482,  100  N.  W.  748;  Bernard 
r.  Pittsburg  Coal  Co.,  137  Mich.  279,  100 
N.  W.  396. 

Minnesota. —  Macy  v.  St.  Paul,  etc.,  R.  Co., 
35  Minn.  200,  28  N.  W.  249. 

Neiu  Hampshire. —  Saucier  v.  New  Hamp- 
shire Spinning  Mills,  72  N.  H.  292,  56  Atl. 
545. 

Neto  Jersey. —  Belleville  Stone  Co.  v.  Com- 
ben,  02  N.  J.  L.  449,  45  AtL  1090  {affirming 
61  N.  J.  L.  353,  39  Atl.  641]. 

New  York. —  Joyce  v.  Rome,  etc.,  R.  Co., 
168  N.  Y.  665,  61  N.  E.  1130  {affirming  92 
Hun  107,  36  N.  Y.  Suppl.  731];  Diamond  f. 
Planet  Mills  Mfg.  Co.,  97  N.  Y.  App.  Div. 
43,  89  N.  Y.  Suppl.  635;  Havlin  v.  Krulish, 
26  Misc.  381,  56  N.  Y.  Suppl.  275  {reversing 
25  Misc.  402,  54  N.  Y.  Suppl.  1093]. 

North  Carolina. —  Hendrix  v.  Cooleemee 
Cotton  Mills,  138  N.  C.  169,  50  S.  E.  561; 
Lamb  v.  Littman,  132  N.  C.  978,  44  S.  E. 
646;  Fitzgerald  f.  Alma  Furniture  Co.,  131 
N.  C.  636,  42  S.  E.  946. 

Ohio. —  Erie  R.  Co.  v.  McCormick,  24  Ohio 
Cir.  Ct.  86;  Schaal  v.  Heck,  17  Ohio  Cir. 
Ct.  38,  8  Ohio  Cir.  Dec.  596. 

Pennsylvania. —  Kehler  v.  Schwenk,  151  Pa. 
St.  505,  25  Atl.  130,  31  Am.  St.  Rep. 
777. 

South  Dakota. —  Hedlun  v.  Holy  Terror 
Min.  Co.,  16  S.  D.  261,  92  N.  W.  31. 

Texas. —  Consumers'  Cotton  Oil  Co.  v. 
Jonte,  36  Tex.  Civ.  App.  18,  80  S.  W.  847; 
Texas,  etc.,  R.  Co.  v.  Kelly,  34  Tex.  Civ.  App. 
21,  80  S.  W.  1073;  Missouri,  etc.,  R.  Co.  v. 
Schilling,  32  Tex.  Civ.  App.  417,  75  S.  W. 
64;  International,  etc.,  R.  Co.  v.  Bearden,  31 
Tex.  Civ.  App.  58,  71  S.  W^  558;  Missouri, 
etc.,  R.  Co.  V.  Hawk,  30  Tex.  Civ.  App.  142,' 
69  S.  W.  1037 ;  Missouri,  etc.,  R.  Co.  v.  May- 
field,  29  Tex.  Civ.  App.  477,  68  S.  W.  807; 
St.  Louis  Southwestern  R.  Co.  v.  Kelton,  28 
Tex.  Civ.  App.  137,  66  S.  W.  887. 

Utah. —  Johnson  v.  Union  Pac.  Coal  Co.,  28 
Utah  46,  76  Pac.  1089,  67  L.  R.  A.  506; 
Linderberg  v.  Crescent  Mm.  Co.,  9  Utah  163, 
33  Pac.  692. 

Vermont.— Jjevfis  v.  Crane,  78  Vt.  216,  62 
Atl.  60. 

Virginia. —  Lane  v.  Bauserman,  103  Va. 
146,  48  S.  E.  857,  106  Am.  St.  Rep.  872. 

Washington. —  Henne  v.  J.  T.  Steebb  Ship- 
ping Co.,  37  Wash.  331,  79  Pac.  938;  Dossett 
V.  St.  Paul,  etc.,  Lumber  Co.,  40  Wash.  276, 
82  Pac.  273 ;  Green  v.  Western  American  Co., 
30  Wash.  87,  70  Pac.  310. 

Wisconsin. —  Renne  v.  U..  S.  Leather  Co., 
107  Wis.  305,  83  N.  W.  473. 

United  States. —  Southern  Pac.  Co.  v.  Laf- 
ferty,  57  Fed.  536,  6  C.  C.  A.  474. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  909-949. 

94.  Georgia. —  Georgia  R.,  etc.,  Co.  v. 
Strauss,  110  Ga.  189,  35  S.  E.  332,  holding 
that  it  is  error  to  reject  evidence  tending  to 
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between  defendant  and  the  person  for  whose  negligence  it  is  sought  to  hold  him 
liable.^ 

(ill)  Negligence  on  Part  of  Master^^  —  (a)  Care  of  Inexperienced  or 
Youthful  Serva7it.^  In  an  action  to  recover  for  injuries  to  an  inexperienced  or 
youthful  servant,  any  evidence  is  admissible  which  tends  to  show  or  disprove  the 
servant's  inexperience  or  youth,  the  master's  knowledge,  actual  or  constructive,  of 
the  fact,  and  his  failure  to  exercise  due  care  for  the  servant's  protection.^^ 


show  hiring  by  another  with  same  name  as 
defendant's. 

Illinois. —  Pioneer  Fireproof  Constr.  Co.  v. 
Howell,  189  111.  123,  59  N.  E.  535  [affirming 
90  111.  App.  122]  (holding  that  ixi  an  action 
against  a  contractor  and  subcontractor  for 
an  injury  to  an  employee  of  the  latter,  the 
contracts  and  specifications  between  the 
owner  and  contractor,  and  between  the  lat- 
ter and  his  subcontractor,  are  admissible  to 
show  the  relation  of  defendants  to  one  an- 
other) ;  Consolidated  Coal  Co.  v.  Seniger, 
179  111.  370,  53  N.  E.  733  [affirming  79  111. 
App.  456]  (statement  of  defendant's  super- 
intendent as  tending  to  show  relation  be- 
tween the  parties ) . 

Kansas. —  Brower  v.  Timreck,  66  Kan.  770, 
71  Pac.  581  (evidence  that  defendant  insured 
against  accidents  to  employees,  and  that  the 
insurance  company  employed  the  laAv;y'ers  and 
was  defending  the  action)  ;  Chicago,  etc.,  R. 
Co.  V.  Muncie,  56  Kan.  210,  42  Pac.  710 
(evidence  of  previous  suit  by  plaintiff  against 
another  for  the  same  injury). 

South  Carolina. — 'Powers  v.  Standard  Oil 
Co.,  53  S.  C.  358,  31  S.  E.  276,  holding  that 
the  fact  that  the  cards,  bill  heads,  etc.,  used 
in  the  business  in  which  plaintiff  was  em- 
ployed, were  in  defendant's  name,  is  admis- 
sible. 

rea-as.— Dallas  Electric  Co.  r.  Mitchell,  33 
Tex.  Civ.  App.  424,  76  S.  W.  935  (holding 
that,  where,  in  an  action  against  two  electric 
companies,  the  petition  charged  that  defend- 
ants, at  the  time  of  the  injury,  had  com- 
bined, evidence  was  admissible  to  show  why 
one  was  furnishing  power  to  the  patrons  of 
the  other,  and  what  the  custom  was  about 
interchanging  power)  ;  Missouri,  etc.,  R.  Co. 
V.  Reasor,  28  Tex.  Civ.  App.  302,  68  S._W. 
332  (holding  that,  where  in  an  action  against 
a  railroad  for  injuries  sustained  by  plaintiff 
while  acting  as  an  express  messenger,  and 
also  a  baggageman,  it  was  in  issue  whether 
plaintiff  was  employed  by  the  railroad,  it  was 
proper  to  admit  evidence  that  the  express 
company  deducted  from  the  wages  of  plaintiff 
and  of  all  other  employees  who  acted  in  both 
capacities  the  sum  of  fifty  cents  per  month 
as  fees  for  defendant's  hospital,  which  was 
not  done  where  an  employee  acted  only  as 
messenger)  ;  Southern  Pac.  Co.  v.  Welling- 
ton, (Civ.  App.  1896)  36  S.  W.  1114  (hold- 
ing that,  where  defendant  alleged  that  its 
lease  of  the  road  had  expired  at  the  time  of 
the  injury,  it  was  error  to  reject  a  notice  of 
the  surrender  of  the  lease,  given  before  the 
accident,  previous  to  that  date.  On  the  other 
road,  tickets,  lists  of  officers,  agencies,  and 
stations  purporting  to  have  been  issued  by 
[90] 


defendant,  together  with  the  folders,  and 
the  words,  marks,  and  sizes  on  bulletin 
boards,  were  all  competent  as  tending  to 
prove  the  existence  of  the  relation  at  the 
time  of  the  injury). 

Wisconsin. — Kliegel  v.  Aitken,  94  Wis.  432, 
69  K  W.  67,  59  Am.  St.  Rep.  901,  35  L.  R.  A. 
249,  in  which  proof  of  a  hiring  by  an  agent 
was  admitted. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  910. 

Evidence  held  inadmissible  see  Baker  t\ 
Lexington,  etc.,  R.  Co.,  89  S.  W.  149,  28 
Ky.  L.  Rep.  140 ;  Coleman  v.  Himmelberger- 
Harrison  Land,  etc.,  Co.,  105  Mo.  App.  254, 
79  S.  W.  981;  San  Antonio  Waterworks  Co. 
r.  White,  (Tex.  Civ.  App.  1898)  44  S.  W. 
181. 

Where  a  servant  engages  a  substitute,  and 

the  latter  is  injured,  evidence  of  private  in- 
structions, given  by  the  foreman  to  the  lat- 
ter, as  to  how  the  work  should  be  done,  is 
admissible  to  bind  the  master.  Mayfield  v. 
SaA^annah,  etc.,  R.  Co.,  87  Ga.  374,  13  S.  E. 
459. 

95.  Relation  between  defendant  and  negli- 
gent servant. —  The  relation  of  master  and 
servant  between  defendant  and  the  person  of 
vrhose  negligence  plaintiff  complains  is 
proved  by  the  admission  of  defendant's  lepre- 
sentative,  supplemented  by  other  evidence  to 
that  effect,  and  by  defendant's  admission 
that  such  person  was  performing  services 
for  him  at  the  time  of  the  accident,  although 
defendant  denies  the  employment.  Fechtman 
t\  Huber,  10  N.  Y.  App.  Div.  624,  41  K  Y. 
Suppl.  791. 

96.  Expert  and  opinion  evidence  see  Evi- 
dence. 

97.  Consent  of  parent  to  employment  of 
child  see  Parent  and  Child. 

98.  Alabama. —  Alabama  Steel,  etc.,  Co.  v. 
Wrenn,  136  Ala.  475,  34  So.  970,  where  evi- 
dence that  plaintiff's  brother  met  defendant'd 
superintendent,  and  asked  him'  for  work  for 
plaintiff,  and  told  him  that  plaintiff  was  in- 
experienced as  far  as  public  works  Avere  con- 
cerned, etc.,  was  held  competent,  as  showing 
plaintiff's  inexperience,  and  the  master's 
knowledge  thereof. 

Delaware. —  Chielinsky  v.  Hoopes,  etc.,  Co., 
1  Marv.  273,  40  Atl.  1127,  holding  that  it  is 
permissible  to  show,  in  an  action  for  injuries 
to  a  boy,  that,  although  replacing  a  belt  on 
a  shaft  was  dangerous  work,  other  boys  did 
so,  provided  it  took  place  in  plaintiff's  pres- 
ence, and  had  entered  into,  either  by  permis- 
sion or  order^  the  work  he  was  to  do. 

Illinois. —  Allen  B.  Wrislev  Co.  v.  Burke, 
203  111.  250,  67  N.  E.  818,  holding  that  the 

[IV,  H,  3,  b,  (ill),  (A)] 
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^  (b)  Gonditions  Preoednig  Tnjitry.^^  In  an  action  by  a  servant  for  personal 
injuries  evidence  is  admissible  to  show  the  condition  of  the  master's  macliinery, 
appHances,  or  places  for  work  previous  to  the  injury,  v^^here  such  condition  is 
shown,  or  may  be  presumed,  to  have  continued  up  to  the  time  of  the  accident ;  ^ 


question,  "  You  knew,  when  you  put  him 
...  to  work,  from  your  conversation  with 
him  and  from  what  he  did,  that  he  had  little 
or  no  experience  in  this  line  ?  "  was  not  ob- 
jectionable. Compare  Marquette  Third  Vein 
Coal  Co.  V.  Dielie,  208  111.  116,  70  N.  E.  17. 

Pennsylvania. —  Reese  v.  Hershey,  163  Pa. 
St.  253,  29  Atl.  907,  43  Am.  St.  Rep.  795, 
holding  that  evidence  that  the  same  kind  of 
machines  were  used  without  guards  in  an- 
other factory,  where  the  boy  had  previously 
worked,  was  competent. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Brick,  83 
Tex.  598,  20  S.  W.  511  (evidence  that  plain- 
tiff, in  fact  nineteen  years  old,  did  not  ap- 
pear to  be  over  sixteen,  held  admissible,  as 
tending  to  show  that  defendant's  agent  knew 
him  to  be  a  minor)  ;  Gammel-Statesman  Pub. 
Co.  V.  Monfort,  (Civ.  App.  1904)  81  S.  W. 
1029  (holding  that,  where  an  expert  had  tes- 
tified that  it  was  the  custom  for  a  man  to 
serve  two  thirds  of  his  apprenticeship  before 
he  could  handle  a  machine  of  the  character 
in  question,  he  might  properly  testify  fur- 
ther as  to  the  term  of  service  of  an  appren- 
tice). 

Utah. —  Pence  v.  California  Min.  Co.,  27 
Utah  378,  75  Pac.  934,  in  which  evidence  as 
to  what  the  usual  custom  was  that  prevailed 
in  the  mines  in  Utah  and  at  defendant's  mine 
in  respect  of  having  an  experienced  miner 
work  with  one  whom  the  employer  knows  to 
be  inexperienced  was  held  admissible  to  show 
what  precautions  were  generally  taken  in 
such  cases,  as  bearing  on  the  degree  of  care 
which  defendant  exercised  for  plaintiff's 
safety. 

Virginia. —  Virginia  Iron,  etc.,  Co.  v.  Tom- 
linson,  (1905)  51  S.  E.  362,  holding  that,  in 
an  action  for  the  death  of  an  infant  servant, 
injured  while  working  about  certain  ma- 
chinery, evidence  that  children  were  per- 
mitted to  go  about  the  place  where  deceased 
was  killed  was  admissible;  but  that  evidence 
that  children  were  permitted  to  go  in  other 
dangerous  places  was  not  competent  to  show 
that  defendant  had  failed  to  instruct  children 
as  to  the  dangers  attending  their  employ- 
ment, or  had  given  general  permission  for 
them  to  go  into  dangerous  places. 

Wisconsin. —  Chopin  v.  Badger  Paper  Co., 
83  Wis.  192,  53  N.  W.  452,  evidence  held  ad- 
missible to  show  the  danger  merely  to  which 
the  boy  was  exposed,  and  the  duty  of  warn- 
ing him. 

United  States. —  New  York  Biscuit  Co.  r. 
Rouss,  74  Fed.  608,  20  C.  C.  A.  555,  holding 
that  witness,  familiar  with  the  working  of  a 
machine,  may  describe  its  dangers,  and  what 
precautions  were  necessary  to  avoid  them; 
may  testify  that  the  men  usually  employed 
upon  it  were  of  mature  age,  plaintiff  being  a 
young  lad;  and  that  before  setting  to  work, 
such  men  were  carefully  instructed  in  the 
use  of  the  machine. 


See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  914. 

Failure  to  warn  servant. —  Where  the  only 
theory  on  which  plaintiff  can  recover  is  that 
he  had  not  been  warned  of  the  dangers  of  his 
employment,  and  that  he  was  too  young  and 
immature  to  understand  such  dangers,  with- 
out due  explanation  and  warning,  it  is  not 
error  to  permit  him  to  testify  that  no  one 
had  ever  given  him  such  explanation  and 
warning.  Texas,  etc.,  R.  Co.  v.  Brick,  83 
Tex.  598,  20  S.  W.  511. 

Negative  evidence  as  to  warning. —  Where 
it  is  charged  that  the  master  had  not  warned 
the  infant  of  danger,  evidence  of  other  em- 
ployees that  they  had  never  heard  the  fore- 
man give  any  instructions  to  any  one  as  to 
the  danger  was  not  admissible.  Virginia 
Iron,  etc.,  Co.  v.  Tomlinson,  (Va.  1905)  51 
S.  E.  362. 

Evidence  of  experience  or  inexperience  is 
immaterial  where  it  is  not  shown  that  the 
servant  was  in  the  exercise  of  due  care,  and 
that  the  master  was  negligent.  Kendrick  v. 
Central  R.,  etc.,  Co.,  89  Ga.  782,  15  S.  E. 
685. 

Prior  injuries  to  children  of  plaintiff's  age, 

while  attempting  to  operate  the  same  ma- 
chine, are  inadmissible  in  evidence.  Cohen 
V.  Hamblin,  etc.,  Mfg.  Co.,  186  Mass.  544,  71 
N.  E.  948.  See  also  Kolb  v.  Chicago  Stamp- 
ing Co.,  33  111.  App.  488.  But  see  McCar- 
ragher  v.  Rogers,  8  N.  Y.  St.  847. 

Average  intelligence. —  It  is  proper  to  ex- 
clude evidence  as  to  whether  plaintiff  was 
"  above  or  below  the  average  intelligence  of 
a  boy  of  his  age  "  ( eighteen  years  and  eight 
months ) ,  since  it  does  not  show  that  he  was 
manifestly  incapable  of  understanding  the 
risk  without  instruction.  Leistritz  v.  Ameri- 
can Zylonite  Co.,  154  Mass.  382,  28  N.  E.  294. 

Evidence  that  it  made  a  boy  dizzy  to  work 
at  the  machine  is  inadmissible.  Steiler  v. 
Hart,  65  Mich.  644,  32  N.  W.  875. 

Defendant  cannot  show  treatment  of  minor 
before  the  accident. —  Wilt  v.  Vickers,  8 
Watts  (Pa.)  227. 

Evidence  held  prejudicial  to  defendant  see 
Bowe  V.  Bowe,  26  Ohio  Cir.  Ct.  409. 

99.  As  showing  knowledge  by  master  see 
infra,  IV,  H,  3,  b,  (iii),  (f),  (3). 

1.  Alahama. —  Alabama  Great  Southern  R. 
Co.  V.  Bailey,  112  Ala.  167,  20  So.  313; 
Birmingham  R.,  etc.,  Co.  v.  Baylor,  101  Ala. 
488,  13  So.  793. 

California. —  Shea  v.  Pacific  Power  Co., 
145  Cal.  680,  79  Pac.  373. 

Illinois. — Pioneer  Cooperage  Co.  V.  Roman- 
owicz,  186  111.  9,  57  N.  E.  864  laffirming  85 
111.  App.  407]  ;  Weber  Wagon  Co.  v.  Kehl, 
139  111.  644,  29  N.  E.  714;  Williams  v.  Deer- 
ing,  104  111.  App.  290.  Compare  Mobile,  etc., 
R.  Co.  V.  Vallowe,  214  111.  124,  73  N.  E.  416 
[affirming  115  111.  App.  621]. 

Indiana. —  Terre    Haute    Electric   Co.  «?. 
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and  where  one  of  the  issues  is  the  nature  and  sufficiency  of  repairs  to  a  machine, 
made  shortly  before  the  accident,  evidence  as  to  defects  in  the  machine  prior  to 
the  making  of  tlie  repairs  is  admissible.^ 

(c)  Conditions  After  Injury.  Where,  in  an  action  for  personal  injuries,  the 
condition  of  machinery,  appliances,  or  places  for  work,  as  they  appeared  within  a 
reasonable  time  after  the  accident,  warrants  an  inference  as  to  the  conditions 
existing  at  the  time  of  the  accident,  such  condition  may  be  given  in  evidence.^ 


Kieley,  35  Ind.  App.  180,  72  N.  E.  658; 
Pittsburgh,  etc.,  R.  Co.  r.  Parish,  28  Ind. 
App.  189,  62  N.  E.  514;  Island  Coal  Co.  r. 
Neal,  15  Ind.  App.  15,  42  N.  E.  953,  43  N.  E. 
463. 

Kentucky. —  Andriciis  v.  Pineville  Coal  Co., 
90  S.  W.  233,  28  Ky.  L.  Rep.  704;  Dunekake 
V.  Beyer,  79  S.  W.  209,  25  Ky.  L.  Rep.  2001. 
See  also  Belle  of  Nelson  Distilling  Co,  v. 
Riggs,  104  Ky.  1,  45  S.  W.  99,  20  Ky.  L.  Rep. 
499,  holding  that  it  was  not  reversible  error 
to  allow  a  witness  to  state  what  a  certain 
former  employee  of  defendant  had  said  re- 
specting the  dangerous  condition  of  an  ele- 
vator while  he  was  using  it. 

Massachusetts. —  Packer  v.  Thomson-Hous- 
ton Electric  Co.,  175  Mass.  496,  56  N.  E.  704. 
Compare  Powers  v.  Boston,  etc.,  R.  Co.,  175 
Mass.  466,  56  N.  E.  710,  in  which  plaintifi" 
made  no  ofl'er  to  show  that  the  same  con- 
dition existed  at  the  time  of  the  accident. 

Michigan. —  Van  Dusen  v.  Letellier,  78 
Mich.  492,  44  N.  W.  572.  Compare  Robinson 
V.  Wright,  94  Mich.  283,  53  N.  W.  938,  in 
which  repairs  were  made  after  the  time  to 
which  the  testimony  related. 

Missouri. —  Pauck  v.  St.  Louis  Dressed 
Beef,  etc.,  Co.,  166  Mo.  639,  66  S.  W.  1070; 
Doyle  V.  Missouri,  etc..  Trust  Co.,  140  Mo.  1, 
41  S.  W.  255;  Swadley  v.  Missouri  Pac.  R. 
Co.,  118  Mo.  268,  24  S.  W.  140,  40  Am.  St. 
Rep.  366;  Bowen  v.  Chicago,  etc.,  R.  Co.,  95 
Mo.  268,  8  S.  W.  230. 

New  York. —  Havlin  v.  Krulish,  26  Misc. 
381,  56  N.  Y.  Suppl.  275  [reversing  25  Misc. 
402,  54  N.  Y.  Suppl.  1093]. 

Ohio. —  Findlav  Brewing  Co.  v.  Bauer,  50 
Ohio  St.  560,  35*^ N.  E.  55. 

Pennsylvania. —  Sopferstein  v.  Bertels,  178 
Pa.  St.  401,  35  Atl.  1000. 

Texas. —  Galveston,  etc.,  R.  Co.  r.  Burnett, 
(Civ.  App.  1897)  42  S.  W.  314;  The  Oriental 
V.  Barclay,  16  Tex.  Civ.  App.  193,  41  S.  W. 
117;  Ft.  Worth,  etc.,  R.  Co.  v.  Wilson,  3 
Tex.  Civ.  App.  583,  24  S.  W.  686. 

Virginia. —  Meyer's  Sons  v.  Falk,  99  Va. 
385,  38  S.  E.  178. 

Wisconsin. — Baxter  v.  Chicago,  etc.,  R.  Co., 
104  Wis.  307,  80  N.  W.  644. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  916. 

Bridge  constructing. —  In  an  action  for  in- 
juries caused  by  the  wrecking  of  a  train 
while  crossing  a  bridge  which  was  in  the 
course  of  construction,  evidence  of  the  con- 
dition of  the  bridge  on  the  day  before  the 
accident  was  not  admissible.  Keatley  v.  Illi- 
nois Cent.  R.  Co.,  94  Iowa  685,  63  N.  W.  560. 

2.  Towle  V.  Stimson  Mill  Co.,  33  Wash. 
305,  74  Pac.  471. 


3.  Alabama. —  E.  E.  Jackson  Lumber  Co. 
V.  Cunningham,  141  Ala.  206,  37  So.  495. 

Arkansas. —  See  Little  Rock,  etc.,  R.  Co. 
V.  Eubanks,  48  Ark.  460,  3  S.  W.  808,  3  Am. 
St.  Rep.  245,  in  which  evidence  as  to  the 
condition  of  a  railroad  track  twenty-one 
months  after  the  accident  was  held  inadmis- 
sible. 

Illinois. —  Chicago,  etc.,  R.  Co-,  v.  Gillison, 
173  111.  264,  50  N.  E.  657,  64  Am.  St.  Rep. 
117  [affirming  72  111.  App.  207];  St.  Louis, 
etc.,  R.  Co.  V.  Dorsey,  89  111.  App.  555  [af- 
firmed in  189  111.  251',  59  N.  E.  593].  See 
also  Chicago,  etc.,  R.  Co.  v.  Rains,  203  111. 
417,  67  N.  E.  340. 

Indiana. —  See  Brazil  Block  Coal  Co.  V. 
Gibson,  160  Ind.  319,  66  K  E.  882,  98  Am. 
St.  Rep.  281,  holding  that,  where  witnesses 
who  testified  to  having  seen  a  ring  at  differ- 
ent times  after  the  accident  differed  as  to  its 
condition  when  seen,  evidence  that  a  witness 
had  hammered  the  laps  of  the  ring  together 
after  the  accident  was  admissible. 

Iowa. —  Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504,  47  N.  W.  74;  Worden  V.  Humes- 
ton,  etc.,  R.  Co.,  76  Iowa  310,  41  N.  W. 
26.  See  also  Scagel  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  380,  49  N.  W.  990,  in  which  evi- 
dence that  the  grade  of  the  track  had  been 
raised  about  a  foot  since  the  accident  was 
held  admissible,  plaintiff  having  stated  that 
the  evidence  was  introduced  for  the  purpose 
of  showing  what  the  grade  was  when  the 
accident  occurred,  and  not  for  any  other 
purpose. 

Massachusetts. —  Droney  v.  Dohertv,  186 
Mass.  205,  71  N.  E.  547;  Powers  v.  Boston, 
etc.,  R.  Co.,  175  Mass.  466,  56  K  E.  710; 
Roskee  v.  Mt.  Tom  Sulphite  Pulp  Co.,  169 
Mass.  528,  48  N.  E.  766;  Tremblay  v.  Harn- 
den,  162  Mass.  383,  38  N.  E.  972. 

Missouri. —  Gutridge  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  520,  16  S.  W^  943. 

j\^eio  York. —  Woods  v.  Long  Island  R.  Co., 
159  N.  Y.  546,  54  N.  E.  1095  [affirming  11 
N.  Y.  App.  Div.  16,  42  N.  Y.  Suppl.  140]. 

Ohio. —  See  Barbour  v.  Miles,  14  Ohio  Cir. 
Ct.  628,  7  Ohio  Cir.  Dec.  682,  holding  that  it 
may  be  shown  in  rebuttal  that  the  machinery 
was  defective  after  the  injury,  where  the  jury 
has  inspected  the  machine  and  found  no  ap- 
parent defect,  and  testimony  has  been  intro- 
duced by  defendant  to  show  that  the  machine 
has  not  been  repaired  since  the  injury. 

Pennsylvania. —  Mixter  v.  Imperial  Coal 
Co.,  152  Pa.  St.  395,  25  Atl.  587. 

Rhode  Island. —  See  Jones  v.  New  York, 
etc.,  R.  Co.,  20  R.  I.  210,  37  Atl.  1033. 

Tennessee. —  American  Lead  Pencil  Co.  V, 
Davis,  108  Tenn.  251,  66  S.  W.  1129.  Com- 
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(d)  Precautions  Against  Recurrence  of  Injury.  While  there  is  some 
conflict  upon  the  question,  the  undoubted  weight  of  authority  is  to  the  effect 
that  evidence  that  after  an  accident  resulting  in  injury  the  master  took  precau- 
tions against  its  recurrence  is  not  admissible  to  show  negligence  on  liis  part/ 


'pare  East  Tennessee,  etc.,  R.  Co.  v.  Linda- 
mood,  109  Tenn.  407,  74  S.  W.  112. 

Texas. —  Gulf,  etc.,  R.  Co.  r.  Johnson,  83 
Tex.  628,  19  S.  W.  151;  St.  Louis,  etc.,  R. 
Co.  V.  Arnold,  (Civ.  App.  1905)  87  S.  W. 
173;  San  Antonio,  etc.,  R.  Co.  v.  Beam,  (Civ. 
App.  1899)  50  S.  W.  411;  Galveston,  etc.,  R. 
Co.  V.  Bohan,  (Civ.  App.  1898)  47  S.  W. 
1050.  Compare  Sills  v.  Ft.  Worth,  etc.,  R. 
Co.,  (Civ.  App.  1894)  28  S.  W.  908. 

Utah. —  Meyers  v.  Highland  Boy  Gold  Min. 
Co.,  28  Utah  96,  77  Pac.  347;  Reese  ?;.  Mor- 
gan Silver-Min.  Co.,  17  Utah  489,  54  Pac. 
759. 

Virginia. —  Virginia,  etc.,  Wheel  Co.  v. 
Harris,  103  Va.  708,  49  S.  E.  991;  Virginia, 
etc.,  Wheel  Co.  v.  Chalkley,  98  Va.  62,  34 
S.  E,  976,  in  both  of  which  the  evidence  was 
admitted  in  rebuttal. 

Wisconsin. —  Mulcairns  v.  Janesville.  67 
Wis.  24,  29  N.  W.  565. 

See  34  Cent.  Dig.  tit.  "  Master .  and 
Servant,"  §  917. 

But  see  Huber  f.  Jackson,  etc.,  Co.,  1  Marv. 
(Del.)  374,  41  Atl.  92,  where  it  was  held  im- 
material, on  the  question  of  negligence  in  the 
maintenance  of  a  safe  place  for  work,  as  to 
what  condition  it  was  kept  in  subsequent  to 
the  injury. 

4.  California. —  Sappenfield  f.  Main  St., 
etc.,  R.  Co.,  91  Cal.  48,  27  Pac.  590. 

Colorado. —  Colorado  Electric  Co.  v.  Lub- 
bers, 11  Colo.  505.  19  Pac.  479,  7  Am.  St. 
Rep.  255. 

Connecticut. —  jSTalley  v.  Hartford  Carpet 
Co.,  51  Conn.  524,  50  Am.  Rep.  47. 

Illinois. —  Gormully,  etc.,  Mfg.  Co.  v.  01- 
sen,  72  HI.  App.  32. " 

Indiana. —  Sievers  v.  Peters  Box,  etc.,  Co., 
151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399. 

Iowa. —  See  Kuhns  v.  Wisconsin,  etc.,  R. 
Co.,  76  Iowa  67,  40  N.  W.  92,  holding  that, 
where  the  evidence  is  conflicting  as  to  whether 
there  was  a  low  joint  in  the  track,  by  which 
the  engine  was  derailed,  it  is  competent  to 
show  that  defendant's  employees  raised  the 
joint  immediately  after  raising  the  engine, 
as  proof  of  the  existence  of  the  low  joint,  but 
not  as  part  of  the  res  gestce. 

Kansas. —  Cherokee,  etc.,  Coal,  etc.,  Co.  v. 
Britton,  3  Kan.  App.  292,  45  Pac.  100.  See 
also  Weld  v.  Missouri  Pac.  R.  Co.,  39  Kan. 
63,  17  Pac.  306. 

Massachusetts. —  Shinners  v.  Merrimack 
River  Locks,  etc.,  154  Mass.  168,  28  N.  E. 
10,  26  Am.  St.  Rep.  226,  12  L.  R.  A.  554.  See 
also  McGuerty  v.  Hale,  161  Mass.  51,  36 
N.  E.  682. 

Michigan. —  Fox  v.  Peninsular  White  Lead, 
etc..  Works,  84  Mich.  676,  48  N.  W.  203. 

Minnesota. —  Morse  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  465,  16  N.  W.  358  [overruling 
O'Leary  v.  Mankato,  21  Minn.  65]. 

Missouri. —  Mahaney  v.  St.  Louis,  etc.,  R. 

[IV,  H.  3,  b.  (ill),  (d)] 


Co.,  108  Mo.  191,  18  S.  W.  895;  Alcorn  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  81,  18  S.  W. 
188;  Alcorn  v.  Chicago,  etc.,  R.  Co.,  (1891) 
16  S.  W.  229,  (1890)  14  S.  W.  943;  O'Don- 
nell  V.  Baum,  38  Mo.  App,  245.  But  see 
Crane  v.  Missouri  Pac.  R.  Co.,  87  Mo. 
588. 

North  Carolina. —  Myers  v.  Concord  Lum- 
ber Co.,  129  N.  C.  252,  39  S.  E.  960;  Lowe 
v.  Elliott,  109  N.  C.  581,  14  S.  E.  51. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Jones, 
(1890)  14  S.  W.  309;  Gulf,  etc.,  R.  Co.  v. 
Compton,  75  Tex.  667,  13  S.  W.  667  ;  Galves- 
ton, etc.,  R.  Co.  V.  Briggs,  4  Tex.  Civ.  App. 
515,  23  S.  W.  503. 

Virginia. —  Virginia,  etc.,  Wheel  Co.  V. 
Chalkley,  98  Va.  62,  34  S.  E.  976. 

Wisconsin. —  Kreider  v.  Wisconsin  River 
Paper,  etc.,  Co.,  110  Wis.  645.  86  N.  VV'. 
662;  Lang  f.  Sanger,  76  Wis.  71,  44  N.  W. 
1095. 

United  States. —  Columbia,  etc.,  R.  Co.  v. 
Hawthorne.  144  U.  S.  202,  12  S.  Ct.  591,  30 
L.  ed.  405  [reversing  3  Wash.  Terr.  353,  19 
Pac.  25]  ;  Motey  v.  Pickle  Marble,  etc.,  Co., 
74  Fed.  155,  20  C.  C.  A.  366;  Atchison,  etc., 
R.  Co.  V.  Parker,  55  Fed.  595,  5  C.  C.  A. 
220.  But  see  Columbia,  etc.,  R.  Co.  v.  Haw- 
thorne, 144  U.  S.  202,  12  S.  Ct.  591,  36  L.  ed. 
405  [reversing  3  Wash.  Terr.  353,  19  Pac. 
25]. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  918. 

But  see  Champion  Ice  Mfg.,  etc.,  Co.  v. 
Carter,  51  S.  W.  16,  21  Ky.  L.  Rep.  210; 
Harvey  v.  New  York  Cent.,  etc.,  R.  Co.,  19 
Hun  fN.  Y.)  556;  McKee  v.  Bidwell,  74  Pa. 
St.  218.  Compare  Krogg  v.  Atlantic,  etc.,  R. 
Co.,  77  Ga.  202,  4  Am.  St.  Rep.  79.  • 

Reason  of  rule. —  "But,  on  mature  reflec- 
tion, we  have  concluded  that  evidence  of  this 
kind  ought  not  to  be  admitted  under  any  cir- 
cumstances, and  that  the  rule  heretofore 
adopted  by  this  court  is  on  principle  wrong; 
not  for  the  reason  given  by  some  courts,  that 
the  acts  of  the  employes  in  making  such  re- 
pairs are  not  admissible  against  their  prin- 
cipals, but  upon  the  broader  ground  that  such 
acts  aiford  no  legitimate  basis  for  construing 
such  an  act  as  an  admission  of  previous 
neglect  of  duty.  A  person  may  have  exer- 
cised all  the  care  which  the  law  required, 
and  yet,  in  the  light  of  his  new  experience, 
after  an  unexpected  accident  has  occurred, 
and  as  a  measure  of  extreme  caution,  he  may 
adopt  additional  safeguards.  The  more  care- 
ful a  person  is,  the  more  regard  he  has  for 
the  lives  of  others,  the  more  likely  he  would 
be  to  do  so,  and  it  would  seem  unjust  that  he 
could  not  do  so  without  being  liable  to  have 
such  acts  construed  as  an  admission  of  prior 
negligence.  We  think  such  a  rule  puts  an 
unfair  interpretation  upon  human  conduct, 
and  virtually  holds  out  an  inducement  for 
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although  it  may  be  admissible  for  other  purposes,  as  for  instance  to  rebut 
evidence  of  good  condition  after  the  accident.^ 

(e)  Other  Accidents  or  Acts  of  Negligence,  As  a  general  rule,  in  an  action 
by  a  servant  for  personal  injuries,  other  accidents  or  acts  of  negligence  are  inad- 
missible in  evidence  to  show  negligence  on  the  part  of  defendant,^  unless  shown 
to  be  closely  connected  with  the  accident  complained  of  as  to  time,  place,  and 
circumstances^    As  to  whether  defendant  can  show  that  no  similar  accident  has 


continued  negligence."  Morse  v.  Minneapolis, 
etc.,  R.  Co.,  30  Minn.  465,  468,  16  N.  E.  358 
[quoted  with  appro  ^al  in  Nalley  v.  Hartford 
Carpet  Co.,  51  Conn.  524,  50  Am.  Rep.  47; 
Columbia,  etc.,  R.  Co.  v.  Hawthorne,  144 
U.  S.  202;  Cincinnati,  etc.,  R.  Co.  v.  Van 
Home,  69  Fed.  139,  16  C.  C.  A.  182]. 

5.  Connecticut. —  Quinn  v.  New  York,  etc., 
R.  Co.,  56  Conn.  44,  12  Atl.  97,  7  Am.  St. 
Rep.  284  [distinguishing  Malley  v.  Hartford 
Carpet  Co.,  51  Conn.  524,  50  Am.  Rep. 
47]. 

Indiana. —  La  Porte  Carriage  Co.  i\  Sul- 
lender,  (App.  1904)  71  N.  E.  922. 

Iowa. —  Kuhns  v.  Wisconsin,  etc.,  R.  Co., 
76  Iowa  67,  40  N.  W.  92. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  McKee, 
37  Kan.  592,  15  Pac.  484. 

Massachusetts. —  Willey  v.  Boston  Electric 
Light  Co.,  168  Mass.  40,  46  N.  E.  395,  37 
L.  R.  A.  723. 

Virginia. —  Virginia,  etc.,  Wheel  Co.  v. 
Chalkley,  98  Va.  62,  34  S.  E.  976. 

United  States. —  Cincinnati,  etc.,  R.  Co.  r. 
Van  Home,  69  Fed.  139,  16  C.  C.  A.  182f 
[.distinguishing  Columbia,  etc.,  R.  Co.  v.  Haw- 
thorne, 144  U.  S.  202,  12  S.  Ct.  591,  36  L.  ed. 
405] ;  Norris  v.  Atlas  Steamship  Co.,  37  Fed. 
426. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  918. 

6.  Alabama. —  Schlaff  v.  Louisville,  etc.,  R. 
Co.,  100  Ala.  377,  14  So.  105. 

California. — Roche  v.  Llewellyn  Iron  Works 
Co.,  140  Cal.  563,  74  Pac.  147. 

Delaivare. —  Rex  v.  Pullman's  Palace  Car 
Co.,  2  Marv.  337,  43  Atl.  246. 

Illinois. —  Sugar  Creek  Min.  Co.  v.  Peter- 
son, 177  111.  324,  52  N.  E.  475  [reversing  75 
HI.  App.  631];  Kolb  V.  Chicago  Stamping 
Co.,  33  HI.  App.  488. 

Indiana. — Gaar,  etc.,  Co.  i\  Wilson,  21  Ind. 
App.  91,  51  N.  E.  502. 

Iowa. —  Kuhns  v.  Wisconsin,  etc.,  R.  Co., 
70  Iowa  561,  31  N.  W.  868. 

Maryland. —  Wise  v.  Ackerman,  76  Md. 
375,  25  Atl.  424. 

Massachusetts. —  Fountaine  v.  Wampanoag 
Mills,  189  Mass.  498,  75  N.  E.  738. 

Michigan. —  Fox  v.  Peninsular  White  Lead, 
etc.,  Works,  92  Mich.  243,  52  N.  W.  623. 

Minnesota. —  Morse  v.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  465,  16  N.  W.  358. 

New  York. —  Gustafson  v.  Young,  91  N".  Y. 
App.  Div.  433,  86  N.  Y.  Suppl.  851;  Kern  v. 
Burden  Iron  Co.,  17  N.  Y.  App.  Div.  135,  45 
N.  Y.  Suppl.  152;  Doyle  v.  White,  9  N.  Y. 
App.  Div.  521,  35  N.  Y.  Suppl.  760,  41  N.  Y. 
Suppl.  628;  Martin  v.  Cook,  60  Hun  577,  14 
N.  Y.  Suppl.  329. 


Pennsylvania. —  Weigand  v.  Atlantic  Refin- 
ing Co.,  189  Pa.  St.  248,  42  Atl.  132. 

Utah.— ^toll  V.  Daly  Min.  Co.,  19  Utah 
271,  57  Pac.  295;  Snowden  t'.  Pleasant  Val- 
ley Coal  Co.,  16  Utah  366,  52  Pac.  599;  Sul- 
livan r.  Salt  Lake  Citv,  13  Utah  122,  44  Pac. 
1039;  Hurd  v.  Union  Pac.  R.  Co.,  8  Utah  241, 
30  Pac.  982. 

Wisconsin. —  Mueller  v.  Northwestern  Iron 
Co.,  125  Wis.  326,  104  N.  W.  67. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  919. 

Testimony  as  to  general  notoriety  in  re- 
gard to  the  dangerous  character  of  a  bridge, 
and  that  the  witness  once  saw  the  dead  body 
of  a  man  lying  near  the  bridge,  but  was  ig- 
norant of  the  circumstances  of  his  death,  is 
inadmissible  on  the  inquiry  whether  the 
bridge  had  ever  before  been  the  means  of  In- 
juring a  person.  Louisville,  etc.,  R.  Co.  v. 
Hall,  87  Ala.  708,  6  So.  277,  13  Am.  St.  Rep. 
84,  4  L.  R.  A.  710. 

Testimony  elicited  on  cross-examination  of 
a  witness  of  the  master  will  not  be  excluded 
because  it  tends  to  establish  a  previous  acci- 
dent at  the  same  place.  Schwarzchild  v. 
Drysdale,  69  Kan.  119,  76  Pac.  411. 

7.  Alabama. —  Houston  Biscuit  Co.  v.  Dial, 
135  Ala.  168,  33  So.  268,  93  Am.  St.  Rep. 
20;  Louisville,  etc.,  R.  Co.  v.  W^oods,  105  Ala. 
561,  17  So.  41. 

/ZZiwois.— Franke  v.  Hanly,  215  111.  216,  74 
N.  E.  130. 

Maryland. —  National  Enameling,  etc.,  Co. 
V.  Cornell,  95  Md.  524,  52  Atl.  588. 

Massachusetts. —  Spaulding  v.  Forbes  Lith. 
Mfg.  Co.,  171  Mass.  271,  50  N.  E.  543,  66 
Am.  St.  Rep.  424:  Shea  v.  Glendale  Elastic 
Fabrics  Co.,  162  Mass.  463,  38  N.  E.  1123; 
Coffee  r.  New  York,  etc.,  R.  Co.,  155  Mass. 
21,  28  N.  E.  1128;  Myers  i\  Hudson  Iron 
Co.,  150  Mass.  125,  22  N.  E.  631,  15  Am.  St. 
Rep.  176. 

Michigan. — Krantz  v.  Brush  Electric  Light 
Co.,  82  Mich.  457,  46  N.  W.  787. 

Minnesota. —  Morse  i\  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  465,  16  N.  E.  358. 

Netu  Eami^shire. —  Shute  v.  Exeter  Mfg. 
Co.,  69  N.  H.  210,  40  Atl.  391. 

New  York. —  Bailev  v.  Rome,  etc.,  R.  Co., 
139  N.  Y.  302,  34  N.'  E.  918;  Wyman  v.  Orr, 
47  N.  Y.  App.  Div.  136,  62  N.  Y.  Suppl.  195; 
McCarragher  r.  Rogers,  8  N.  Y.  St.  847. 

North  Carolina. —  Dorsett  v.  Clement-Rosa 
Mfg.  Co.,  131  N.  C.  254,  42  S.  E.  612. 

Oregon. —  Bowers  v.  Star  Logging  Co.,  41 
Oreg.  301,  68  Pac.  516. 

Rhode  Island. —  Moran  r.  Corliss  Steam 
Engine  Co.,  21  R.  L  386,  43  Atl.  874,  45  L. 
R.  A.  267. 

[IV,  H.  3,  b,  (III),  (E)] 
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previously  happened  at  the  place  where  the  injury  occurred  or  because  of  the 
appliance  used  at  the  time  of  the  injury,  the  cases  are  in  direct  conflict.^ 

(f)  Defective  or  Dangerous  Machinery^  Appliances,  and  Places^ — (1)  In 
Genera^l.  Within  the  rules  as  to  relevancy,  competency,  and  materiality,^*^  any 
facts  are  admissible  in  evidence  which  tend  to  establish  or  disprove  negligence  on 
the  part  of  the  master  in  failing  to  provide  reasonably  safe  and  suitable  machinery, 
appliances,  and  places  for  work.^^ 


Texas. —  Taylor,  etc.,  R.  Co.  v.  Taylor,  79 
Tex.  104,  14  S.  W.  918,  23  Am.  St.  Rep.  31G 
[following  Texas,  etc.,  R.  Co.  v.  De  Milley,  60 
Tex.  194]. 

Wisconsin. —  Revolinski  v.  Adams  Coal  Co., 

118  Wis.  324,  05  N.  W.  122. 

United  States. —  Wabash  Screen  Door  Co.  v. 
Black,  126  Fed.  721,  61  C.  C.  A.  639. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  919. 

8.  Non-occurrence  of  previous  accident  ad- 
missible see  Southern  R.  Co.  v.  McLellan,  80 
Miss.  700,  32  So.  283 ;  Havlin  v.  Krulish,  26 
Misc.  (N.  Y.)  381,  56  N.  y.  Suppl.  275  [re- 
versing 25  Misc.  402,  54  N.  Y.  Suppl.  1093] ; 
Hoppe  V.  Parmalee,  20  Ohio  Cir.  Ct.  303,  110 
Ohio  Cir.  Dec.  24.  Contra,  Mobile,  etc.,  R. 
Co.  V.  Vallowe,  115  111.  App.  621  [affirmed 
in  214  111.  124,  73  X.  E.  416]  ;  Brvce  v. 
Chicago,  etc.,  R.  Co.,  103  Iowa  665,  72  N.  W. 
780;  Burgess  V.  Davis  Sulphur  Ore  Co.,  165 
Mass.  71,  42  N.  E.  501. 

9.  Precautions  against  recurrence  of  injury 
see  supra,  IV,  H,  3,  b,  (iii),  (d). 

10.  Colorado. —  Last  Chance  Min.,  etc.,  Co. 
V.  Ames,  23  Colo.  167,  47  Pac.  382. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Finnan, 
84  111.  App.  383. 

loioa. —  BiTce  v.  Burlington,  etc.,  R.  Co., 

119  Iowa  274,  93  N.  W.  275. 

North  Carolina. —  Marks  v.  Harriet  Cotton 
Mills,  135  N.  C.  287,  47  S.  E.  432. 

Oregon. —  Carlson  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Oreg.  450,  28  Pac.  497. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  920. 

Evidence  of  a  more  modern  and  less  dan- 
gerous system  is  admissible,  where  the  acci- 
dent to  an  employee  was  not  caused  by  any 
defect  in  the  machinery.  Acme  Coal  Min. 
Co.  V.  Mclver,  5  Colo.'  App.  267,  38  Pac. 
596. 

11.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Jones,  130  Ala.  456,  30  So.  586. 

California. —  Silveira  v.  Iversen,  128  Cal. 
187,  60  Pac.  687. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Prickett, 
210  111.  140,  71  N.  E.  435  [affirming  109  111. 
App.  468]  ;  Chicago  Belt  R.  Co.  v.  Confrey, 
209  111.  344,  70  N.  E.  773;  Chicago,  etc.,  R. 
Co.  V.  Kinnare,  76  111.  App.  394. 

loica. —  Cahow  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  224,  84  N.  W.  1056;  Keatley  v.  Illinois 
Cent.  R.  Co.,  94  Iowa  685,  63  N.  W.  560; 
Allen  V.  Burlington,  etc.,  R.  Co.,  57  Iowa  623, 
11  N.  W.  614. 

Massachusetts. —  McMahon  v.  McHale,  174 
Mass.  320,  54  N.  E.  854;  Coleman  v.  Me- 
chanics' Iron  Foundry  Co.,  168  Mass.  254,  46 
N.  E.  1065. 

[IV,  H,  3,  b,  (III),  (E)] 


Minnesota. —  Doyle  v.  St.  Paul,  etc.,  R.  Co., 
42  Minn.  79,  43  N.  W.  787. 

Missouri. —  Scott  v.  Springfield,  81  Mo. 
App.  312. 

Neiv  Hampshire. —  Little  v.  Head,  etc.,  Co., 
69  N.  H.  494,  43  Atl.  619. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Jones,  29 
Tex.  Civ.  App.  214,  68  S.  W.  190;  Bering 
Mfg.  Co.  V.  Peterson,  28  Tex.  Civ.  App.  194. 
67  S.  W.  133;  Galveston,  etc.,  R.  Co.  v.  Pitts, 
(Civ.  App.  1897)  42  S.  W.  255;  The  Oriental 
V.  Barclay,  16  Tex.  Civ.  App.  193,  41  S.  W. 
117. 

Vermont. —  Morrisette  v.  Canadian  Pac.  R. 
Co.,  76  Vt.  267,  56  Atl.  1102;  Geno  v.  Fall 
Mountain  Paper  Co.,  68  Vt.  568,  35  Atl. 
475. 

Wisconsin. —  Paine  v.  Eastern  R.  Co.  of 
Minnesota,  91  Wis.  340,  64  N.  W.  1006; 
Nadau  v.  White  River  Lumber  Co.,  76  Wis. 
120,  43  N.  W.  1135,  20  Am.  St.  Rep.  29. 

United  States. —  Blumenthal  v.  Craig,  81 
Fed.  320,  26  C.  C.  A.  427. 

See  31  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  920. 

The  cost  of  appliances  is  admissible  in  evi- 
dence to  show  that  they  were  of  good  quality. 
Little  V.  Head,  etc.,  Co.,  69  N.  H.  494,  43  Atl. 
619. 

Evidence  that  an  engine  had  been  in  a 
head-end  collision,  and  was  very  old,  worn, 
and  leaky,  is  admissible  in  an  action  for  in- 
juries caused  by  its  explosion.  Illinois  Cent. 
R.  Co.  V.  Prickett,  109  111.  App.  468  [affirmed 
in  210  111.  140,  71  N.  E.  435]. 

Evidence  of  what  constitutes  a  completed 
bridge  is  admissible  in  an  action  for  injuries 
resulting  from  the  use  of  a  bridge  in  course 
of  construction.  Keatley  v.  Illinois  Cent.  R. 
Co.,  94  Iowa  685,  63  N.  W.  560. 

Where  the  condition  of  the  rails  at  the 
place  of  the  accident  is  in  question,  it  is  not 
necessary  to  confine  the  evidence  to  the  con- 
dition of  the  rails  at  the  exact  place  where 
the  injury  was  received.  Chicago,  etc.,  R. 
Co.  v.  Kinnare,  76  111.  App.  394. 

Borrowed  appliances. —  In  an  action  for  in- 
juries caused  by  the  falling  of  a  scaffold  sus- 
pended from  iron  hooks,  one  of  which  broke, 
it  was  competent,  as  showing  the  care  exer- 
cised in  selecting  them,  to  show  that  the 
owner  from  whom  they  were  borrowed,  and 
who  had  practical  knowledge  of  their  use, 
recommended  them.  Little  v.  Head,  etc.,  Co., 
69  K  H.  494,  43  Atl.  619. 

For  instances  of  evidence  held  admissible 
to  show  master's  knowledge  of  defects  or 
dangers  see  Birmingham'  Traction  Co.  w. 
Reville,  136  Ala.  335,  34  So.  981  (notice  t» 
agent)  ;  Louisville,  etc.,  R.  Co.  v.  Pearson,  97 
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(2)  CusTOMAKY  Appliances  or  Methods.  A  general  custom  amongst  others 
in  the  same  business  with  regard  to  their  appliances,  machinery,  places  for  work, 
or  methods  respecting  them  is  admissible  in  evidence  on  the  question  of  the  mas- 
ter's exercise  of  due  care  in  providing  reasonably  safe  instrumentalities  or  places.^^ 


Ala.  211,  12  So.  176  (evidence  as  to  length  of 
time  defect  existed)  ;  Louisville,  etc.,  R.  Co. 
V.  Hall,  91  Ala.  112,  8  So.  371,  24  Am.  St. 
Rep.  863  (evidence  of  general  notoriety)  ; 
Colorado  City  v.  Liafe,  28  Colo.  468,  65  Pac. 
630  (knowledge  of  street  commissioner)  ; 
Ashley  Wire  Co.  v.  Mercier,  163  111.  486,  45 
N.  E.  222  (notice  to  superintendent)  ;  Toledo, 
etc.,  R.  Co.  V.  Bailey,  145  111.  159,  33  N.  E. 
1089  [affirming  43  111.  App.  292]  (evidence 
that  engine  was  regarded  as  dangerous  by  de- 
fendant's servants)  ;  Bates  Mach.  Co.  v. 
Crowley,  115  111.  App.  540  (conversation  be- 
tween an  employee  and  foreman)  ;  Indiana, 
etc.,  R.  Co.  f.  Bundy,  152  Ind.  590,  53  ISl.  E. 
175  (notice  to  superintendent)  ;  Salem  Stone, 
etc.,  Co.  V.  Griffin,  139  Ind.  141,  38  N.  E.  411 
(injury  to  another  from  same  defects)  ; 
Southern  R.  Co.  v.  Sittasen,  (Ind.  App.  1905) 
74  N.  E,  898  (evidence  that  ties  were  rotten 
throughout  the  entire  length  of  fill  where  de- 
fect complained  of,  a  low  point,  existed)  ; 
Linton  Coal,  etc.,  Co.  i\  Persons,  11  Ind.  App. 
264,  39  N.  E.  214  (testimony  of  former  min- 
ing boss  that  he  told  defendant  of  the  dan- 
gerous conditions)  ;  Stoutenburgh  v.  Dow, 
etc.,  Co.,  82  Iowa  179,  47  N.  W.  1039 
(promise  to  another  employee  to  remedy  de- 
fect) ;  Kansas  Pac.  R.  Co.  v.  Little,  19  Kan. 
267  (conversations  with  superior  servant)  ; 
Palmer  v.  Coyle,  187  Mass.  136,  72  N.  E.  844 
(reputation  of  horse  for  viciousness)  ;  Barto- 
lomeo  V.  McKnight,  178  Mass.  242,  59  N.  E. 
804  (statements  to  foreman)  ;  Brady  v.  Nor- 
cross,  174  Mass.  442,  54  N".  E.  874  (conversa- 
tion between  two  foremen)  ;  Dutro  v.  Metro- 
politan St.  R.  Co.,  Ill  Mo.  App.  258,  86  S.  W. 
915  (notice  to  foreman);  Franklin  r.  Missouri, 
etc.,  R.  Co.,  97  Mo.  App.  473,  71  S.  W.  540 
(defective  condition  of  other  tools)  ;  Sover  v. 
Great  Falls  Water  Co.,  15  Mont.  1,  37  Pac. 
838  (evidence  as  to  character  of  the  soil  of  a 
track  and  defendant's  means  of  knowledge 
thereof  held  admissible  to  show  that  props 
and  braces  should  have  been  furnished)  ;  Bal- 
lard V.  Hitchcock  Mfg.  Co.,  71  Hun  (N.  Y.) 
582,  24  N.  Y.  Suppl.  1101  [affirmed  in  145 
N.  Y.  619,  22  N.  E.  1131]  (notice  to  officers 
of  corporation)  ;  Nichols  i\  Brush,  etc.,  Mfg. 
Co..  53  Hun  (N.  Y.)  137,  6  N.  Y.  Suppl.  60 
[affirmed  in  117  N.  Y.  646,  22  N.  E.  1131] 
(complaint  by  another  employee  to  superin- 
tendent) ;  McGarrity  v.  New  York,  etc.,  R. 
Co.,  25  R.  I.  269,  55  Atl.  718  (evidence  as  to 
looping  of  other  telltales  in  same  yard)  ;  Mis- 
souri Pac.  R.  Co.  V.  Lehmberg,  75  Tex.  61,  12 
S.  W.  838  (knowledge  implied  promise  of 
safer  engines)  ;  Gulf,  etc.,  R.  Co.  v.  Boyce, 
(Tex.  Civ.  App.  1905)  87  S.  W.  395  (oc- 
currence of  other  storms  of  as  great  violence 
admissible  to  show  that  storm  should  have 
been  anticipated  and  its  effects  guarded 
against)  ;  Galveston,  etc.,  R.  Co.  v.  Gormley, 
(Tex.  Civ.  App.  1894)  27  S.  W.  1051  (notice 


to  agent)  ;  Ft.  Worth,  etc.,  R.  Co.  v.  Wilson, 
3  Tex.  Civ.  App.  583,  24  S.  W.  686  (notice  to 
telegraph  operator)  ;  Lane  v.  Bauserman,  103 
Va.  146,  48  S.  E.  857,  106  Am.  St.  Rep.  872 
(notice  to  foreman)  ;  Czarecki  v.  Seattle,  etc., 
R.,  etc.,  Co.,  30  Wash.  288,  70  Pac.  750  (com- 
plaint by  other  servants  to  managers ) .  And 
see  Schultz  v.  Chicago,  etc.,  R.  Co.,  67  Wis. 
616,  31  N.  W.  321,  58  Am.  Rep.  881,  in  which 
the  evidence  was  rejected  because  it  also 
tended  to  show  assumption  of  risk  by 
plaintiff. 

12.  Evidence  must  show  general  custom. — 

Jones  V.  Malvern  Lumber  Co.,  58  Ark.  125, 
23  S.  W.  679;  Robinson  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  102,  32  N.  W.  193;  Couch  V. 
Watson  Coal  Co.,  46  Iowa  17;  Dolan  v.  Boott 
Cotton  Mills,  185  Mass.  576,  70  N.  E.  1025  ; 
McCarthy  v.  Boston  Duck  Co.,  165  Mass.  165. 
42  N.  E.  568;  Saucier  v.  New  Hampshire 
Spinning  Mills,  72  N.  H.  292,  56  Atl.  545. 

13.  Alabama. —  Northern  Alabama  R.  Co. 
V.  Mansell,  138  Ala.  548,  36  So.  459. 

Arkansas. —  Jones  v.  Malvern  Lumber  Co.. 
58  Ark.  125,  23  S.  W.  679. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Prickett, 
210  111.  140,  71  N.  E.  435  [affirming  109  III. 
App.  468]  ;  Chicago,  etc.,  R.  Co.  v.  Howell,  208 
111.  155,  70  N.  E.  15  [affirming  109  111.  App. 
546] ;  Stover  Mfg.  Co.  v'.  Millane,  89  111.  App. 
532.  Compare  Chicago,  etc.,  R.  Co.  v.  Kin- 
nare,  115  111.  App.  132.  But  see  Chicago, 
etc.,  R.  Co.  V.  Driscoll,  176  111.  330,  52  N.  E. 
921  [reversing  70  111.  App.  91],  holding  that, 
evidence  that  other  railroad  companies  had 
in  their  switch  yards  butt  posts  or  other  ob- 
stacles at  the  ends  of  stub  tracks  is  inad- 
missible to  show  negligence  of  defendant  com- 
pany in  failing  to  have  them. 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Bundy, 
152  Ind.  590,  53  N.  E.  175,  holding  that  de- 
fendant could  show  the  practice  of  roads  gen- 
erally in  the  construction  of  interlocking 
switches  on  one  of  which  plaintiff  was  in- 
jured, but  cannot  show  particulars  of  con- 
struction otlier  than  on  its  own  road. 

Iowa. —  Schroeder  v.  Chicago,  etc.,  R.  Co., 
128  Iowa  365,  103  N.  W.  98'^5;  Hamilton  r. 
Mendota  Coal,  etc.,  Co.,  120  Iowa  147,  94 
N.  W.  282. 

Massachusetts. — The  admission  or  exclusion 
of  evidence  of  custom  is  within  the  discretion 
of  the  trial  court.  Ford  v.  Mt.  Tom  Sulphite 
Pulp  Co.,  172  Mass.  544,  52  N.  E.  1065,  48 
L.  R.  A.  96;  Veginan  v.  Morse,  160  Mass.  143, 
35  N.  E.  451.  See  also  Mvers  v.  Hudson 
Iron  Co.,  150  Mass.  125,  22^  N.  E.  631,  )  5 
Am,  St.  Rep.  176.  Compare  French  v.  Co- 
lumbia Spinning  Co.,  169  Mass.  531,  48  N.  E. 
269. 

Minnesota. — Anderson  v.  Fielding,  92  Minn. 
42,  99  N.  W.  357,  104  Am.  St.  Rep.  665. 

Mississippi. —  Southern  R.  Co.  v.  McLellan, 
80  Miss.  700,  32  So.  283. 

[IV,  H,  3,  b,  (III),  (f),  (2)] 
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"Where  it  is  charged  that  the  injury  was  caused  by  reason  of  the  absence  of  an 
appUance,  it  is  competent  to  show  that  such  an  appUance  was  in  common  nse  by 
defendant  and  where  it  is  in  issue  whether  an  obstruction  over  a  raih-oad  track 
was  too  low  for  a  brakeman  on  top  of  a  car  to  pass  under  it  safely,  evidence  as  to 
the  height  of  ordinary  freight  cars  on  the  road  is  relevant.^^  But  testimony  as  to 
the  custom  of  a  raih'oad  company  in  making  examinations  of  appliances/^  or  that 
it  ordinarily  keeps  its  tracks  in  good  condition,^''  or  that  its  road  compares  favor- 
ably in  construction  with  other  roads,^^  is  inadmissible,  and  wliere  an  injury  is 
caused  by  the  negligent  use  of  an  appliance  or  place,  the  fact  tliat  it  is  stronger 
or  safer  than  such  appliances  or  places  usually  are  is  immaterial.^^ 

(3)  Inspection,  Repair,  and  Test.  In  an  action  for  injuries  alleged  to  have 
been  caused  by  defective  or  dangerous  macliinery,  or  places  for  work,  any  facts 
are  admissible  in  evidence,  on  the  question  of  defendant's  negligence,  which  tend 
to  show  whether  or  not  he  has  exercised  due  care  with  regard  to  the  inspection, 
repair,  and  test  of  sucli  instrumentalities  or  places.^ 


Missouri. —  Jones  v.  Kansas  City,  etc.,  R. 
Co.,  178  Mo.  528,  77  S.  W.  890,  101  Am.  St. 
Rep.  434;  Beard  v.  American  Car  Co.,  72  Mo. 
App.  583.  Compare  Fugler  v.  Bothe,  43  Mo. 
App.  44. 

New  Jersey. —  Belleville  Stone  Co.  v.  Com- 
ben,  62  N.  J.  L.  449,  45  Atl.  1090  [affirm.ing 
61  N.  J.  L.  353,  39  Atl.  641]. 

New  York. —  Bell  v.  Consolidated  Gas,  etc., 
Co.,  36  N.  Y.  App.  Div.  242,  56  N.  Y.  Suppl. 
780;  Barry  v.  Crimmins,  23  N.  Y.  App.  Div. 
272,  48  N.  Y.  Suppl.  156. 

Pennsylvania. —  Kehler  v.  Scliwenk,  151  Pa. 
St.  505,  25  Atl.  130,  31  Am.  St.  Rep.  777. 

Rhode  Island. —  Benson  v.  New  York,  etc., 
R.  Co.,  23  R.  I.  147,  49  Atl.  689;  Laporte  v. 
Cook,  22  R.  I.  554,  48  Atl.  798. 

Vermont. —  See  Congdon  v.  Howe  Scale  Co., 
66  Vt.  255,  29  Atl.  253,  holding  that,  in  an 
action  for  injury  caused  by  the  bursting  of 
an  emery  wheel,  where  the  negligence  charged 
was  defendant's  failure  to  guard  the  wheel, 
he  could  not  show  that  other  factories  fur- 
nished no  guards  for  such  wheels,  in  the  ab- 
sence of  proof  that  the  conditions  under  which 
they  were  operated  were  the  same  as  those 
under  which  plaintiff  operated  his  wheel  when 
injured. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Bell,  104 
Va.  836,  52  S.  E.  700. 

WasJiington. —  Crooker  v.  Pacific  Lounge, 
etc.,  Co.,  34  Wash.  191,  75  Pac.  632. 

Wisconsin. — See  Kreider  v.  Wisconsin  River 
Paper,  etc.,  Co.,  110  Wis.  645,  86  N.  W.  662. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  921. 

But  see  Henion  v.  New  York,  etc.,  R.  Co., 
79  Fed.  903,  25  C.  C.  A.  223. 

Evidence  limited  to  general  custom  of  well- 
regulated  and  prudently  managed  companies 
see  Illinois  Cent.  R.  Co.  v.  Prickett,  210  111. 
140,  71  N.  E.  435  [affirming  109  111.  App. 
468]. 

Height  of  bridges. —  In  an  action  by  a 
brakeman  for  injuries  caused  by  coming  in 
contact  with  the  roof  of  a  covered  bridge 
while  riding  on  top  of  an  unusually  high  car, 
it  is  error  to  admit  evidence  that  the  roof 
of  such  bridge  was  lower  than  ordinary  rail- 
road bridges,  since  the  roof  might  be  lower 
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than  those  of  other  bridges,  and  yet  be  safe. 
Cleveland,  etc.,  R.  Co.  v.  Walter,  147  111.  60, 
35  N.  E.  529. 

14.  Use  of  derailing  switches  see  Smith  v. 
Fordyce,  190  Mo.  1,  88  S.  W.  679;  Jones  V. 
Kansas  Citv,  etc.,  R.  Co.,  178  Mo.  528,  77 
S.  W.  890,  101  Am.  St.  Rep.  434. 

15.  East  Tennessee^  etc.,  R.  Co.  v.  Thomp- 
son, 94  Ala.  636,  10  So.  280. 

16.  Central  R.,  etc.,  Co.  v.  Kent,  84  Ga. 
351,  10  S.  E.  965. 

17.  Ft.  Worth,  etc.,  R.  Co.  v.  Thompson,  2 
Tex.  Civ.  App.  170,  21  S.  W.  137. 

18.  Riley  i\  West  Virginia  Cent.,  etc.,  R. 
Co.,  27  W.  Va.  145. 

19.  Johnson  v.  Ashland  First  Nat.  Bank, 
79  Wis.  414,  48  N.  W.  712,  24  Am.  St.  Rep. 
722. 

20.  Georgia. —  Central  R.,  etc.,  Co.  v.  Kent, 
84  Ga.  351,  10  S.  E.  965. 

Illinois. — Pardridge  v.  Gilbride,  98  111.  App. 
134,  holding  that  evidence  showing  an  inspec- 
tion of  an  elevator  by  an  official  inspector  is 
competent,  as  showing  an  exercise  of  some  de- 
gree of  care  by  the  proprietors. 

Iowa. —  See  Knapp  v.  Sioux  City,  etc.,  R. 
Co.,  71  Iowa  41,  32  N.  W.  18,  holding  that 
evidence  of  repairs  to  a  railroad  track  must 
tend  to  show  that  they  were  made  at  the 
place  of  the  accident. 

Michigan. —  Greenfield  v.  Lake  Shore,  etc., 
R.  Co.,  117  Mich.  307,  75  N.  W._  616. 

Neio  York. —  Rollings  v.  Levering,  18  N.  Y. 
App.  Div.  223,  45  N.  Y.  Suppl.  942. 

Ohio.— 'New  York,  etc.,  R.  Co.  v.  Ellis,  13 
Ohio  Cir.  Ct.  704,  6  Ohio  Cir.  Dec.  304. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  922. 

Evidence  of  rules  providing  for  inspection 
admissible  see  Kentucky  Cent.  R.  Co.  v.  Carr, 
43  S.  W.  193,  19  Ky.  L.  Rep.  1172. 

General  custom  as  to  inspection  admissible 
see  Hover  v.  Chicago,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1905)  89  S.  W.  1084. 

Evidence  as  to  customary  test. —  In  an  ac 
tion  for  the  death  of  a  fireman  as  a  result  of 
a  defect  in  defendant's  boiler  which  could 
have  been  discovered  by  hydrostatic  test,  evi- 
dence that  it  was  the  practice  to  make  such 
test  was  admissible.     Bell  v.  Consolidated 
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(g)  Methods  of  Work  and  Rules  — (1)  In  General.  When  relevant  and 
material  to  the  issue,^^  not  only  defendant's  rules,^^  but  any  facts  which  tend  to 
show  negligence  or  dne  care  on  his  part  with  respect  to  rules  and  methods  of 
work^^  are  admissible  in  evidence. 

(2)  Customary  Methods.-^  Where  such  evidence  has  a  tendency  to  show  or 
disprove  defendant's  negligence,^^  it  is  competent  to  prove  what  is  the  usual 


Gas,  etc.,  Heat,  etc.,  Co.,  36  N.  Y.  App.  Div. 
242,  56  N.  Y.  Suppl.  780. 

Want  of  car-inspectors. —  In  an  action  for 
injuries  to  an  employee  occurring  from  a  fail- 
ure to  sufficiently  and  properly  inspect  the 
freight  cars  of  the  employer,  evidence  that 
it  had  formerly  had  two  inspectors  at  the 
place  of  the  injury,  but  had  none  at  the  time 
of  the  accident,  was  competent,  as  tending  to 
prove  the  want  of  ordinary  care  on  the  part 
of  the  employer  to  have  its  cars  sufficiently 
inspected.  Missouri,  etc.,  R.  Co.  v.  Miller,  25 
Tex.  Civ.  App.  460,  61  S.  W.  978.  See  also 
Missouri,  etc.,  R.  Co.  v.  Crowder,  (Tex.  Civ. 
App.  1899)  55  S.  W.  380. 

Negative  evidence. —  Where  employers  were 
injured  by  the  falling  of  a  derrick,  evidence 
that  they  saw  no  one  inspect  it,  or  go  up  the 
mast  to  oil  the  parts,  or  for  any  other  pur- 
pose, is  admissible  to  show  want  of  inspec- 
tion. McMahon  v.  McHale,  174  Mass.  320,  54 
N.  E.  854.  Compare  Duntley  v.  Inman,  42 
Oreg.  334,  70  Pac.  529,  59  L.  R..  A.  785,  in 
which  it  was  held  that  the  fact  that  one  who 
goes  to  work  in  a  mill  during  the  night  never 
saw  the  pulleys  therein  tested  is  no  evidence 
that  they  were  not  properlj^  inspected  and 
examined. 

That  a  defect  might  easily  have  been  rem- 
edied is  admissible  in  evidence.  Belle  of 
Nelson  Distilling  Co.  v.  Riggs,  104  Kv.  1,  45 
S.  W.  99,  20  Kv.  L.  Rep.  499  ;  Turner  v.  Golds- 
boro  Lumber  Co.,  119  N.  C.  387,  26  S.  E.  23. 

21.  Admissibility  of  rules  to  show  ab- 
sence of  contributory  negligence  see  infra, 
IV,  H,  3,  b,  (VI),  (H). 

22.  A  rule  relating  exclusively  to  the  duty 
of  station  agents  is  inadmissible  in  behalf  of 
plaintiff,  where  the  injuries  were  received  at 
a  flag  station  where  no  agent  was  kept. 
Hewitt  V.  Flint,  etc.,  R.  Co.,  67  Mich.  61,  34 
N.  W.  659. 

Disputes  between  an  inferior  and  superior 
mining  boss,  relative  to  the  management  of 
the  lifting  cars  while  repairs  were  making 
in  the  slope,  are  inadmissible  to  show  negli- 
gence on  the  part  of  the  mining  company  in 
employing  a  dangerous  method  of  work,  in  an 
action  by  plaintiff,  who  was  assisting  in  the 
repairs,  and  was  fully  aware  of  the  danger. 
Jenkins  v.  Mahopac  Iron-Ore  Co.,  10  N.  Y. 
Suppl.  484. 

23.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Morgan,  114  Ala.  449,  22  So.  20. 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Bundy, 
152  Ind.  590,  53  N.  E.  175. 

loioa. —  Pierson  v.  Chicago,  etc.,  R.  Co.,  116 
Iowa  601,  88  N.  W.  363;  Pearl  v.  Omaha, 
etc.,  R.  Co.,  115  Iowa  535,  88  N.  W.  1078; 
Beems  v.  Chicago,  etc.,  R.  Co.,  58  Iowa  150, 
12  N.  W.  222,  rule  requiring  caution  in  hand- 
ling cars  when  "  backing," 


Kansas. — Atchison,  etc.,  R.  Co,  v.  Carter, 
60  Kan.  65,  55  Pac.  279. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  v. 
Cook,  113  Ky,  161,  67  S,  W.  383,  23  Ky.  L. 
Rep.  2410. 

Maryland. — Baltimore,  etc.,  R,  Co.  v.  Kean, 
65  Md.  394,  5  Atl.  325. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Tatman,  10 
Tex.  Civ.  App.  434,  31  S.  W.  333. 

West  Virginia. —  Madden  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  695. 

Wisconsin. —  Dugan  r.  Chicago,  etc.,  R.  Co., 
85  Wis.  609,  55  N.  W.  894. 

See  34  Cent.  Dig.  tit,  "  Master  and 
Servant,"  §  924. 

here  defendant  introduced  its  "  standard 
code  of  train  rules,"  in  force  at  the  time  of 
the  accident,  it  was  not  error  to  exclude  tes- 
timony as  to  a  certain  rule,  in  the  absence  of 
an  offer  to  show  that  there  were  oral  rules, 
and  that  plaintiff  knew  them,  Galveston 
etc.,  R.  Co.  V.  Pitts,  (Tex,  Civ,  App.  1897) 
42  S.  W.  255, 

24,  Palmer  v.  Michigan  Cent.  R.  Co.,  87 
Mich.  281,  49  N.  W.  613;  Mengle  v.  McClintic- 
Marshall  Constr.  Co.,  89  N.  Y.  App.  Div. 
334,  85  K  Y.  Suppl.  1012. 

Facts  showing  construction  of  rules  ad- 
missible see  Lake  Shore,  etc.,  R.  Co.  v.  An- 
drews, 14  Ohio  Cir.  Ct.  504,  8  Ohio  Cir.  Dec. 
73;  Gulf,  etc.,  R.  Co.  v.  Pierce,  7  Tex.  Civ. 
App.  597,  25  S.  W,  1052. 

Evidence  that  a  rule  has  been  abolished  is 
admissible  to  show  that  the  propriety  of  the 
rule  w^as  recognized  by  defendant,  and  that 
liis  attention  was  called  to  the  necessity  of 
such  a  rule.  Lake  Shore,  etc.,  R.  Co,  v. 
Starkey,  18  Ohio  Cir,  Ct.  700,  6  Ohio  Cir. 
Dec.  5. 

25,  Customary  appliances  and  places  for 
work  see  supra,  IV,  H,  3,  b,  (iii),  (f),  (2). 

26,  Materiality  and  relevancy  necessary. — 

Alabama. —  Tennessee  Coal,  etc.,  Co.  v.  Hans- 
ford, 125  Ala.  349,  28  So.  45,  82  Am.  St.  Rep. 
241  (in  which  the  issue  was  whether  a  head- 
light was  burning  at  the  time  of  the  injury, 
and  it  was  held  that  evidence  of  defendant's 
custom  of  lighting  the  headlight  Avas  imma- 
terial) ;  Woodward  Iron  Co.  v.  Herndon,  114 
Ala,  191,  21  So.  430. 

Georgia. — ■  East  Tennessee,  etc.,  R.  Co.  v. 
Kane,  92  Ga.  187,  18  S.  E.  18,  22  L.  R.  A,  315, 
holding  that  in  an  action  for  injuries  result- 
ing in  part  from  a  misplaced  switch  defend- 
ant cannot  show  "  the  common  experience  of 
railroads  "  in  getting  back  switch  keys  from 
their  employees,  and  that  all  railroads  have 
great  difTiculty  in  keeping  up  with  such  keys, 
and  having  them  returned  by  discharged  em- 
ployees. 

Illinois. —  North  Chicago  Rolling-Mill  Co, 
V.  Johnson,  114  111,  57,  29  N.  E.  186,  in  which 

[IV.  H,  3,  b,  (ill),  (g).  (2)] 
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method  of  work,  either  with  defendant  or  others  in  the  same  business,  under 
similar  conditions.^'^ 

(h)  Warning  and  Instructing  Servant.  Where  such  evidence  is  relevant,^ 
it  is  permissible  to  show  any  facts  which  tend  to  establish  or  negative  defendant's 
negligence  in  failing  to  give  reasonable  and  proper  warning  and  instruction  to 
plaintiff  with  regard  to  the  dangers  of  the  employment ;  and  even  where  no 
legal  obligation  rested  upon  defendant  to  erect  warnings  or  "  telltales,"  the  failure 
to  do  so  may  be  proved,  as  tending  to  show  that  the  servant  did  not  know  of,  and 
had  not  been  warned  of,  the  existence  of  the  obstruction,  or  the  danger  thereof.* 

(i)  Employment  or  Retention  of  Incompetent  Servants^^  —  (1)  In  General. 
In  an  action  by  a  servant  for  personal  injuries,  evidence  tending  to  show  incom- 
petency on  the  part  of  another  servant,  together  with  evidence  tending  to  show 
that  the  injuries  were  caused  by  reason  of  such  incompetency,  and  that  the  master 
knew,  or,  in  the  exercise  of  due  care,  should  have  known,  of  such  incompetency, 
is  admissible.^^ 


the  accident  might  have  resulted  whether  the 
customary  method  was  followed  or  not. 

Iowa. —  Meloy  v.  Chicago,  etc.,  R.  Co., 
(1888)  37  N.  W.  335,  77  Iowa  743,  42  N.  W. 
563,  14  Am.  St.  Rep.  325,  4  L.  R.  A.  287. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Hockaday,  14 
Tex.  Civ.  App.  613,  37  S.  W.  475,  holding 
that  evidence  that  another  road  maintained 
its  track  in  a  similar  condition  to  defend- 
ant's was  irrelevant. 

Utah. —  Bennett  v.  Tintic  Iron  Co.,  9  Utah 
291,  34  Pac.  61. 

Virginia. —  Southern  R.  Co.  r.  Mauzy,  98 
Va.  692,  37  S.  E.  285;  Richmond  Locomotive 
Works  V.  Ford,  94  Va.  627,  27  S.  E.  509. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  925. 

27.  Alabama. —  Richmond,  etc.,  R.  Co.  v. 
Hammond,  93  Ala.  181,  9  So.  577;  Georgia 
Pac.  R.  Co.  V.  Propst,  83  Ala.  518,  3  So.  764. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Sipes,  26 
Colo.  17,  55  Pac.  1093. 

Georgia. —  Seaboard  Air-Line  R.  Co.  v. 
Phillips,  117  Ga.  98,  43  S.  E.  494. 

loiva. —  Pearl  v.  Omaha,  etc.,  R.  Co.,  1 15 
Iowa  535,  88  K  W.  1078. 

Mississippi. — Alabama,  etc.,  R.  Co.  v. 
Overstreet,  85  Miss.  78,  37  So.  819. 

New  York. —  Devaney  v.  Degnon-McLean 
Constr.  Co.,  178  N.  Y.  620,  70  N.  E.  1098 
[affirming  79  N.  Y.  App.  Div.  62,  79  N.  Y. 
Suppl.  1050]. 

Ohio.—  Carl  v.  Pierce,  20  Ohio  Cir.  Ct.  68, 
10  Ohio  Cir.  Dec.  711. 

Oregon. —  Hough  v.  Grants  Pass  Power  Co., 
41  Oreg.  531,  69  Pac.  655. 

South  Carolina. —  Bodie  v.  Charleston,  etc., 
R.  Co.,  66  S.  C.  302,  44  S.  E.  943.  See  also 
Bridger  v.  Asheville,  etc.,  R.  Co.,  27  S.  C.  456, 
3  S.  E.  860,  13  Am.  St.  Rep.  653. 

Texas. — ■  De  Walt  v.  Houston,  etc.,  R.  Co., 
22  Tex.  Civ.  App.  403,  55  S.  W.  534. 

Utah. —  Fritz  v.  Western  Union  Tel.  Co.,  25 
Utah  263,  71  Pac.  209. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  925.  ■ 

Evidence  of  a  customary  disregard  of  a 
rule  of  a  railroad  company  by  its  employees, 
with  the  knowledge  and  approval  of  the 
agents  of  the  company,  is  competent  to  show 
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that  the  rule  was  abrogated  or  waived. 
Wright  V.  Southern  Pac.  Co.,  14  Utah  383, 

46  Pac.  374. 

Rule  of  another  road  held  admissible  see 

Devoe  v.  New  York  Cent.,  etc.,  R.  Co.,  174 
N.  Y.  1,  66  N.  E.  568  [reversing  70  N.  Y. 
App.  Div.  495,  75  N.  Y.  Suppl.  136]. 

28.  In  an  action  by  a  railroad  employee  for 
injuries,  it  is  error  to  permit  him  to  show 
what  his  instructions  were  as  to  flagging 
trains,  Avhen  he  was  not  injured  while  per- 
forming such  duty.  New  York,  etc.,  R.  Co.  v. 
Lyons,  119  Pa.  St.  324,  13  Atl.  205. 

29.  Cameron  v.  B.  Roth  Tool  Co.,  108  Mo. 
App.  265,  83  S.  W.  279;  Kasjeta  v.  Nashua 
Mfg.  Co.,  73  N.  H.  22,  58  Atl.  874  (evidence 
relating  to  the  instructions  given  and  the 
way  in  which  plaintiff  executed  them  held 
competent  on  an  issue  of  defendant's  failure 
to  give  proper  instructions)  ;  Bennett  V.  War- 
ren, 70  N.  H.  564,  49  Atl.  105 ;  Missouri,  etc., 
R.  Co.  V.  Johnson,  (Tex.  Civ.  App.  1898)  49 
S.  W.  265;  Gulf,  etc.,  R.  Co.  v.  Duvall,  12 
Tex.  Civ.  App.  348,  35  S.  W.  699;  Gaudie 
V.  Northern  Lumber  Co.,  34  Wash.  34,  74 
Pac.  1009. 

That  other  employees  have  been  warned  or 
instructed  is  inadmissible  to  show  due  warn- 
ing and  instruction  to  plaintiff.  Verdelli  v. 
Gary's  Harbor  Commercial  Co.,  115  Cal.  517, 

47  Pac.  364.  See  also  Grant  v.  Varney,  21 
Colo.  329,  40  Pac.  771;  Klaffke  v.  Bettendorf 
Axle  Co.,  125  Iowa  223,  100  N.  W.  1116. 

Prior  warnings. —  In  an  action  for  injuries 
to  a  car-repairer  through  the  shifting  of  an- 
other car  against  the  one  in  which  he  wa« 
employed,  evidence  that  on  prior  occasions, 
when  he  was  working  in  cars  on  the  same 
tracks,  he  was  always  actually  warned  before 
the  cars  were  moved,  is  inadmissible.  Rex  v. 
Pullman's  Palace  Car  Co.,  2  Marv.  (Del.) 
337,  43  Atl.  246. 

30.  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  28 
Ind.  App.  189,  62  N.  E.  514,  91  Am.  St.  Rep. 
120. 

31.  Admissibility  of  evidence  under  plead- 
ings see  supra,  IV,  H,  2,  d,  (i),  (b),  (3). 

Habits  and  reputation  see  infra,  IV,  H,  3, 
b,  (HI),  (I),  (4). 

32.  DeloAJoa/re. — ^  Giordano    r.  Brandj^vine 
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(2)  Retention  or  Discharge  After  Accident.  The  mere  fact  that  a 
servant  is  retained  in,  or  discharged  from,  the  service  after  an  accident  is  not 
admissible  to  show  his  incompetency;^^  but  where  defendant,  in  an  action  for 
injuries  not  alleged  to  have  been  caused  by  the  incompetency  of  a  fellow  servant, 
depends  on  the  ground  that  the  injuries  were  due  to  a  fellow  servant's  negligence, 
plaintiff  may  show  that  it  was  an  imperative  rule  with  defendant  either  to  dis- 
charge, suspend,  or  reprimand  employees  guilty  of  such  negligence  as  that  alleged 
by  defendant,  and  that  the  servant  in  question  was  not  discharged,  suspended,  or 
reprimanded  ;^  and  evidence  of  the  retention  of  a  negligent  servant  in  the  service 
of  a  corporation  after  the  injury  has  been  held  admissible  as  characterizing  the 
animus  of  those  controlling  the  corporation,  and  as  an  ingredient  in  the  measure 
of  damages  where  the  fact  was  known  to  the  officer  or  agent  of  the  company 
having  power  to  discharge  himo^'^ 

(3)  Other  Acts  of  Negligence.  In  an  action  for  injuries  alleged  to  have 
resulted  from  the  incompetency  of  a  fellow  servant,  evidence  of  prior  specific 
acts  of  such  servant  indicating  incompetency  is  admissible  upon  the  question  of 
iiis  competency,^^  but  not  to  show  neghgence  in  doing  or  omitting  the  act 


Granite  Co.,  3  Pennew.  423,  52  Atl.  332,  hold- 
ing that  evidence  that  a  number  of  men  re- 
fused to  work  with  a  servant  was  admissible 
to  show  his  incompetency  and  the  master's 
knowledge  thereof. 

Iowa, —  Couch  V.  Watson  Coal  Co.,  46  Iowa 
17. 

Kansas. —  Kansas  Pac,  R.  Co.  v.  Salmon, 
14  Kan.  512. 

Michigan. —  Michigan  Cent.  R.  Co.  v.  Gil- 
bert, 46  Mich.  176,  9  N.  W.  243. 

Missouri. —  McDermott  v.  Hannibal,  etc.,  R. 
Co.,  87  Mo.  285. 

Pennsylvania. —  Bier  r.  Standard  Mfg.  Co., 
130  Pa.  St.  446,  18  Atl.  637. 

Rhode  Island. —  Havens  r.  Rhode  Island 
Suburban  R.  Co.,  26  R.  I.  48,  58  Atl.  247. 

Texas. —  Consumers'  Cotton  Oil  Co.  r. 
Jonte,  36  Tex.  Civ.  App.  18,  80  S.  W.  847. 

Vermont. —  Latremouille  v.  Bennington, 
etc.,  R.  Co.,  63  Vt.  336,  22  Atl.  656,  hold- 
ing that,  although  evidence  as  to  capacity  of 
a  servant  for  his  work  is  admissible,  general 
questions  as  to  whether  he  was  bright,  intel- 
ligent, or  fluent  of  speech  did  not  tend  to 
show  such  capacity  and  were  incompetent. 

Washington. —  Green  v.  Western  American 
Co.,  30  Wash.  87,  70  Pac.  310. 

See  34  •  Cent.  Dig.  tit.  "  Master  and 
S«;rvant,"  §  928. 

That  a  servant  was  nicknamed  "Crazy 
Pete"  and  "The  Wild  Irishman"  is  not  ad- 
missible evidence  that  the  master  had  knowl- 
edge of  his  incompetency.  St.  Louis,  etc.,  R. 
Co.  r   Corgan.  49  111.  App.  229. 

That  brakemen  on  a  train  were  negroes 
Riay  not  be  looked  to  on  the  question  of  their 
competency  to  perform  the  service.  Missouri 
Pac.  R.  Co.  V.  Christman,  65  Tex.  369. 

Evidence  that  a  surgeon  is  not  registered 
as  required  by  law  is  inadmissible  to  show 
want  of  proper  care  in  his  selection  by  an 
employer.  Big  Stone  Gap  Iron  Co.  v.  Ketron, 
102  Va.  23,  45  S.  E.  740,  102  Am.  St.  Rep. 
839.  See  also  Poling  v.  San  Antonio,  etc.,  R. 
Oo.,  32  Tex.  Civ.  App.  487,  75  S.  W.  69,  hold- 
ing that,  where  it  appears  that  a  surgeon 


had  a  certificate  authorizing  him  to  practice, 
evidence  that  he  had  not  been  properly  ex- 
amined by  the  board  of  medical  examiners 
was  incompetent. 

That  an  engineer  ran  his  engine  off  the 
track  is  not  sufficient  to  prove  his  incompe- 
tency. Terrell  v.  Russell,  16  Tex.  Civ.  App. 
573.  42  S.  W.  129. 

For  instances  of  inadmissible  evidence  see 
Buckalew  v.  Tennessee  Coal,  etc.,  Co.,  112 
Ala.  146,  20  So.  606;  Staunton  Coal  Co.  v. 
Bub,  218  111.  125,  75  N.  E.  770  [affirming  119 
111.  App.  278]  ;  Cobb  Chocolate  Co.  v.  Knud- 
son,  207  111.  452,  69  N.  E.  816  [affirming  107 
111.  App.  668]  ;  Michigan  Cent.  R.  Co.  v.  Gil- 
bert, 46  Mich.  176,  9  N.  W.  243;  Ransier  v. 
Minneapolis,  etc.,  R.  Co.,  30  Minn.  215,  14 
N.  W.  883. 

33.  Couch  V.  Watson  Coal  Co.,  46  Iowa  17; 
Winters  v.  Naughton,  91  N.  Y.  App.  Div.  80, 
86  N.  Y.  Suppl.  439. 

34.  Atchison,  etc.,  R.  Co.  v.  Parker,  55 
Fed.  595,  5  C.  C.  A.  220. 

35.  Peck  V.  Cooper,  112  111.  192,  54  Am. 
Rep.  231. 

36.  Alabama.  —  Montgomery  First  Nat. 
Bank  v.  Chandler,  144  Ala.  286,  39  So.  822. 
But  see  Buckalew  v.  Tennessee  Coal,  etc.,  Co., 
112  Ala.  146,  20  So.  606. 

Delaware. —  Giordano  v.  Brandywine  Gran- 
ite Co.,  3  Pennew.  423,  52  Atl.  332. 

Illinois. —  Metropolitan  West  Side  El.  R. 
Co.  V.  Fortin,  203  111.  454,  67  N.  E.  977; 
St.  Louis  Consol.  Coal  Co.  v.  Seniger,  179  111. 
370,  53  N.  E.  733  [affirming  79  111.  App. 
456]. 

Indiana. —  Evansville,  etc.,  R.  Qo.  v.  Guy- 
ton,  115  Ind.  450,  17  N.  E.  101,  7  Am.  St. 
Rep.  458. 

loioa. —  Couch  V.  Watson  Coal  Co.,  46  Iowa 
17. 

Michigan. —  Michigan  Cent.  R.  Co.  v.  Gil- 
bert, 46  Mich.  176,  9  N.  W.  243. 

Minnesota. —  Morrow  v.  St.  Paul  City  R. 
Co.,  74  Minn.  480,  77  N.  W.  303. 

Missouri. —  Grube  i\  Missouri  Pac.  R,  Co., 
98  Mo.  330,  11  S.  W.  736,  14  Am.  St.  Rep. 
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complained  of,^^  where  it  is  shown  that  such  acts  were  known,  or  ouglit  to  have 
been  known,  to  the  master.^  Where  a  previous  act  of  negligence  has  been 
shown,  defendant  may  be  allowed  to  prove  that  it  was  probable  that  the  negli- 
gence was  that  of  a  third  person  ;  and  that  at  the  time  of  the  former  accident  an 
investigation  was  caused  to  be  made  by  an  agent,  who  reported  that  the  servant 
alleged  to  have  been  negligent  was  free  from  blame.^^ 

(4)  Habits  and  Eeputation.  Evidence  of  a  servant's  habits,^^  and  of  his 
general  reputation  for  competency is  admissible  to  show  that  the  master  was 


645,  4  L.  R.  A.  776 ;  O'Hare  v\  Chicago,  etc., 
E.  Co.,  95  Mo.  662,  9  S.  W.  23. 

'New  York. — Baiilec  v.  New  York,  etc.,  R. 
Co.,  59  N.  Y.  356,  17  Am.  Rep.  325;  Date  v. 
New  York  Glucose  Co.,  104  N.  Y.  App.  Div. 
207,  93  N.  Y.  Suppl.  249;  Lambrecht  r. 
Pfizer,  49  N.  Y.  App.  Div.  82,  33  N.  Y.  Suppl. 
591. 

Texas. —  International,  etc.,  R.  Co.  v. 
Branch,  (Civ.  App.  1900)  56  S.  W.  542;  Gal- 
veston, etc.,  R.  Co.  V.  Davis,  (Civ.  App.  1898) 
45  S.  W.  956 ;  Galveston,  etc.,  R.  Co.  v.  Davis, 
4  Tex.  Civ.  App.  468,  23  S.  W.  301. 

Washington. —  Dossett  v.  St.  Paul,  etc.. 
Lumber  Co.,  40  Wash.  276,  82  Pac.  273; 
Conover  v.  Neher-Ross  Co.,  38  Wash.  172,  80 
Pac.  281,  107  Am.  St.  Rep.  841. 

United  States. —  Southern  Pac.  Co.  v.  Het- 
zer,  135  Fed.  272,  68  C.  C.  A.  26 ;  Baltimore, 
etc.,  R.  Co.  V.  Camp,  65  Fed.  952,  13  C.  C.  A. 
233;  Wabash  R.  Co.  v.  Brow,  65  Fed.  941, 
13  C.  C.  A.  222. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  930. 

But  see  Connors  v.  Morton,  J. 60  Mass.  333, 
35  N.  E.  860;  Kennedy  v.  Spring,  160  Mass. 
203,  35  N.  E.  779;  Hatt  v.  Nay,  144  Mass. 
186,  10  N.  E.  807 ;  Frazier  v.  Pennsylvania  R. 
Co.,  38  Pa.  St.  104,  80  Am.  Dec.  467.  Com- 
pare Olsen  V.  Andrews,  168  Mass.  261,  47 
N.  E.  90,  holding  that  where  a  fellow  serv- 
ant's conduct  just  before  the  accident,  tend- 
ing to  show  his  unfitness  for  his  work,  is 
properly  before  the  jury,  it  may  be  con- 
sidered on  the  issue  of  the  servant's  incompe- 
tency, although  on  that  issue  specific  acts  of 
negligence  are  inadmissible. 

37.  Montgomery  First  Nat.  Bank  v.  Chan- 
dler, 144  Ala.  286,  39  So.  822. 

38.  Illinois. —  St.  Louis  Consol.  Coal  Co.  v. 
Seniger,  179  111.  370,  53  N.  E.  733  [affirm- 
ing 79  111.  App.  456]. 

Neio  York. —  Baulec  v.  New  York,  etc.,  R. 
Co.,  59  N.  Y.  356,  17  Am.  Rep.  325;  Date 
V.  New  York  Glucose  Co.,  104  N.  Y.  App.  Div. 
207,  93  N.  Y.  Suppl.  249 ;  Lambrecht  v.  Pfizer, 
49  N.  Y.  App.  Div.  82,  63  N.  Y.  Suppl. 
591. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Davis, 
4  Tex.  Civ.  App.  468,  23  S.  W.  301. 

Washington. —  Conover  v.  Neher-Ross  Co., 
38  Wash.  172,  80  Pac.  281,  107  Am.  St.  Rep. 
841. 

United  States. —  Southern  Pac.  Co.  v.  Het- 
zer,  135  Fed.  272,  68  C.  C.  A.  26;  Baltimore, 
etc.,  R.  Co.  V.  Camp,  65  Fed.  952,  13  C.  C.  A. 
233. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  930. 

[IV,  H,  3,  b,  (ill),  (l),  (3)] 


Proof  of  actual  notice  unnecessary  see  Gal- 
veston, etc.,  R.  Co.  V.  Davis,  (Tex.  Civ.  App. 
1898)   45  S.  W.  950. 

39.  Baulec  v.  New  York,  etc.,  R.  Co.,  5 
Lans.  (N.  Y.)  436. 

40.  Habitual  carelessness. —  Houston,  etc., 
R.  Co.  V.  Patton,  (Tex.  1888)  9  S.  W.  175. 

Intoxication. —  It  is  competent  to  prove 
that  an  engine-driver,  whose  negligence  was 
alleged  as  the  cause  of  the  accident,  was 
drunk  at  the  time  of  the  accident,  as  part 
of  the  res  gestce;  also  that  he  was  habitually 
intoxicated,  and  a  reckless  runner,  as  tend- 
ing to  show  that  he  was  negligent  at  the 
time  alleged.  Hobson  v.  New  Mexico,  etc.,  R. 
Co.,  2  Ariz.  171,  11  Pac.  545.  See  also  Mis- 
souri, etc.,  R.  Co.  V.  Jones,  (Tex.  Civ.  App. 
1903)  75  S.  W.  53. 

That  a  servant  was  an  inebriate  is  inad- 
missible, when  it  does  not  appear  that  his 
inebriety  is  in  any  way  connected  with  the 
injury.  Miller  v.  Bullion-Beck,  etc.,  Min. 
Co.,  18  Utah  358,  55  Pac.  58. 

Evidence  that  a  servant  was  forgetful  and 
had  a  habit  of  screaming  without  cause  is  ad- 
missible to  show  general  unsuitability  for  his 
work  as  an  elevator  operator.  Ledwidge  v. 
Hathaway,  170  Mass.  348,  49  N.  E.  656. 

41.  Delaware. —  Giordano  v.  Brandywinft 
Granite  Co.,  3  Pennew.  423,  52  Atl.  332. 

Illinois. —  Metropolitan  West  Side  El.  R. 
Co.  V.  Fortin,  203  111.  454,  67  N.  E.  977; 
Chicago,  etc.,  R.  Co.  v.  Hartmann,  71  111. 
App.  427. 

Massachusetts. —  Ledwidge  v.  Hathaway, 
170  Mass.  348,  49  N.  E.  656;  Monahan  v. 
Worcester,  150  Mass.  439,  23  N.  E.  228,  15 
Am.  St.  Rep.  226;  Hatt  v.  Nay,  144  Mass. 
186,  10  N.  E.  807. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Thomp- 
son, 21  Ohio  Cir.  Ct.  778,  12  Ohio  Cir.  Dec. 
326. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Hays,  {Civ. 
App.  1905)  89  S.  W.  29;  International,  etc., 
R.  Co.  V.  Jackson,  25  Tex.  Civ.  App.  619, 
62  S.  W.  91;  Galveston,  etc.,  R.  Co.  v.  Davis, 
(Civ.  App.  1898)  45  S.  W.  956. 

Washington. —  Green  V.  Western  American 
Co.,  30  Wash.  87,  70  Pac.  310. 

United  States. —  Southern  Pac.  Co.  v,  Het- 
zer,  135  Fed.  272,  68  C.  C.  A.  26. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  931. 

But  see  Hobson  v.  New  Mexico,  etc.,  R.  C©., 
2  Ariz.  171,  11  Pac.  545. 

That  a  servant  was  called  "  crazy  "  by  his 
fellow  servants  is  inadmissible.  Baird  V. 
New  York  Cent.,  etc.,  R.  Co.,  16  N.  Y.  App. 
Div.  490,  44  N.  Y.  Suppl.  926.     See  also 
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guilty  of  negligence  in  employing  him  or  retaining  him  in  the  service.  In  show- 
ing the  general  reputation  of  a  servant  among  those  who  worked  with  him,  evi- 
dence of  their  actions,  what  they  gave  as  their  reasons,  and  their  mental  emotions 
at  times  when  they  refused  to  work  w4th  him  is  admissible  but  reputation 
among  a  particular  class,  including  part  only  of  those  who  knew  a  servant's  char- 
acter, is  inadmissible.''^  Where  plaintiff  has  introduced  evidence  tending  to  show 
a  servant's  unfitness  for  his  place,  evidence  offered  by  defendant  that  the  general 
reputation  of  the  servant  with  respect  to  his  work  is  good  is  admissible.^ 

(j)  Insufficient  Force  For  Work.  Where  an  injury  is  alleged  to  have  resulted 
from  the  master's  failure  to  provide  a  sufficient  number  of  men  for  the  work,^^ 
evidence  is  admissible  to  show  the  insufficiency  of  the  force,  and  that  defendant 
had  notice  of  the  fact.^^ 

(iv)  Fellow SsRViCEf^  Where,  in  an  action  by  a  servant  for  personal  inju- 
ries, the  question  of  fellow  service  is  in  issue,  any  evidence  is  admissible  which 
tends  to  establish  or  disprove  the  existence  of  the  relation  of  fellow  servants 
between  plaintiff'  and  the  servant  whose  negligence  caused  the  injury.^ 

(v)  AssuMPTiojf  OF  Risk — (a)  In  General.    On  an  issue  of  assumption  of 


Marrinan  v.  New  York  Cent.,  etc.,  R.  Co., 
13  N.  Y.  App.  Div.  439,  43  N.  Y.  Suppl.  606. 

42.  Giordano  v.  Brandywine  Granite  Co., 
3  Pennew.  (Del.)  423,  52  Atl.  332. 

43.  Southern  Pac.  Co.  i\  Hetzer,  135  Fed. 
272,  68  C.  C.  A.  26.  See  also  Driscoll  v.  Fall 
River,  163  Mass.  105,  39  N.  E.  1003,  hold- 
ing that  the  general  reputation  of  a  street 
foreman  for  incompetency  cannot  be  estab- 
lished merely  by  evidence  of  his  reputation 
among  the  men  over  whom  he  has  charge. 

44.  Baltimore,  etc.,  R.  Co.  v.  Camp,  81 
Fed.  807,  26  C.  C.  A.  626.  But  see  McCarty 
V.  Ritch,  59  N.  Y.  App.  Div.  145,  69  N.  Y. 
Suppl.  129,  holding  that,  after  proof  was 
given  of  specific  acts  of  a  servant  showing  in- 
competency, the  admission  of  testimony  as  to 
his  general  reputation  for  competency  in  hia 
line  of  work  was  error. 

45.  Where  it  is  not  claimed  that  the  in- 
jury was  caused  by  the  insufficiency  of  the 
force,  it  is  error  to  permit  plaintiff  to  show 
that  he  was  performing  extra  duties,  and 
that  the  train  was  short  of  hands.  Southern 
R.  Co.  V.  McLellan,  80  Miss.  700,  32  So. 
283. 

46.  Savannah,  etc.,  R.  Co.  v.  Goss,  80  Ga. 
524,  5  S.  E.  777;  Harvey  v.  New  York  Cent., 
etc.,  R.  Co.,  19  Hun  (N.  Y.)  556. 

Testimony  as  to  course  of  business  of  an- 
other road  is  inadmissible  in  an  action 
against  a  railway  company  for  the  death  of 
an  employee,  alleged  to  have  been  caused  in 
part  by  an  insufficient  switch  crew,  where 
it  does  not  appear  that  the  conditions  were 
similar.  Creswell  v.  Wilmington,  etc.,  R. 
Co.,  2  Pennew.  (Del.)  210,  43  Atl.  629. 

Opinion  evidence  inadmissible  see  Denver, 
etc.,  R.  Co.  V.  Wilson,  12  Colo.  20,  20  Pac. 
340. 

A  threat  to  lay  a  servant  off  if  he  did  not 
"  get  a  move  on  him "  is  irrelevant,  in  an 
action  for  injuries  owing  to  the  alleged  negli- 
gence of  the  master  in  failing  to  furnish  a 
sufficient  number  of  workmen.  Alabama,  etc., 
R.  Co.  V.  Vail,  142  Ala.  134,  38  So.  124,  110 
Am.  St.  Rep.  23. 


47.  Admissibility  of  evidence  under  plead- 
ings see  supra,  IV,  H,  2,  d,  ( i ) ,  (  b  ) . 

Negligence  of  master  in  emplojdng  see  su- 
pra, IV,  H,  3,  b,  (III),  (I). 

48.  Evidence  held  admissible  on  issue  of 
fellow  service. — Alabama. — Birmingham  Fur- 
nace, etc.,  Co.  V.  Gross,  97  Ala.  220,  12  So. 
36 ;  Richmond,  etc.,  R.  Co.  V.  Hammond,  93 
Ala.  181,  9  So.  577. 

Illinois. —  Western  Stone  Co.  v.  Muscial, 
190  111.  382,  63  N.  E.  664,  89  Am.  St.  Rep. 
325  [affirming  96  111.  App.  288]  ;  Morris  v. 
Pfeffer,  77  111.  App.  516;  Lebanon  Coal,  etc.. 
Assoc.  V.  Zerwiek,  77  111.  App.  486;  Chicago, 
etc.,  R.  Co.  V.  Fitzgerald,  40  111.  App.  476, 
Krueger  v.  Thiemann,  35  111.  App.  620. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Rob- 
erts, 161  Ind.  1,  67  N.  E.  530. 

Kansas. —  Comstock  v.  Union  Pac.  R.  Co., 
56  Kan.  228,  42  Pac.  724. 

Massachusetts. —  McCabe  v.  Shields,  175 
Mass.  438,  56  N.  E.  699;  O'Brien  v.  Look, 
171  Mass.  36,  50  N.  E.  458. 

South  Carolina. — Wilson  v.  Charleston,  etc., 
R.  Co.,  51  S.  C.  79,  28  S.  E.  91. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Reed,  88  Tex. 
439,  31  S.  W.  1058;  White  v.  San  Antonio 
Waterworks  Co.,  9  Tex.  Civ.  App.  465,  20 
S.  W.  252. 

Virginia. —  See  Driver  v.  Southern  R.  Co., 
103  Va.  650,  49  S.  E.  1000. 

Wisconsin. —  Wysocki  v.  Wisconsin  Lakes 
Ice,  etc.,  Co.,  121  Wis.  96,  98  N.  W.  950. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  933,  934. 

Relative  wages  of  servants  admissible  see 
O'Brien  v.  Look,  171  Mass.  36,  50  N.  E.  458. 
But  see  Fritz  v.  Western  Union  Tel.  Co.,  25 
Utah  263,  71  Pac.  209. 

The  general  impression  among  the  men  in 
the  shop  where  plaintiff  was  employed  that  a 
certain  person  was  master  mechanic  on  a  cer- 
tain date  cannot  be  shown  to  prove  such  fact. 
Texas  Mexican  R.  Co.  v.  Douglass,  69  Tex. 
694,  7  S.  W.  77. 

The  authority  given  to  similar  employees 
by  other  railroads  is  inadmissible  to  show 

[IV,  H.  3,  b,  (v),  (A)] 
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risk  by  plaintiff,  any  facts  may  be  given  in  evidence  which  tend  to  show  his 
assumption  or  non-assumption  of  the  risk,^^  and  especially  such  as  tend  to  sliow 
his  knowledge  or  ignorance  of  the  defect  or  danger.^^ 

(b)  Notice  or  Complaint^  and  Promise  of  Remedy. To  show  non -assump- 
tion of  risk,  plaintiff  may  show  notice  or  complaint  in  the  master,  and  a  promise 
by  him  to  remedy  the  defect  or  remove  tlie  danger,^^  or  that  he  only  worked 
under  a  threat  of  discharge.^^  On  an  issue  whether  certain  repairs  were  promised, 
defendant  cannot  prove,  in  corroboration  of  testimony  that  tliey  were  not,  a 
custom  not  to  make  such  promises.^ 

(vi)  Contributory  Neglioence — (a)  In  General.  Any  material  and  rele- 
vant facts    which  tend  to  establish  or  disprove  contributory  negligence  on  the 


that  a  foreman  was  a  vice-principal.  Texas, 
etc.,  R.  Co.  V.  Reed,  88  Tex.  439,  31  S.  W. 
1058. 

49.  California. —  Hennesey  v.  Bingham,  125 
Cal.  627,  58  Pac.  200. 

Illinois. —  Leighton,  etc..  Steel  Co.  v.  Snell, 
217  111.  152,  75  N.  E.  462  [affirming  119  111. 
App.  199] ;  Illinois  Steel  Co.  v.  Ryska,  200 
111.  280,  65  N.  E.  734  [affirming  102  111.  App. 
347]  (conduct  of  others  employed  with  plain- 
tiff) ;  McCormick  Harvesting  Mach.  Co.  v. 
Burandt,  136  111.  170,  26  N.  E.  588;  Colson  v. 
Graver,  80  111.  App.  99  (servant  may  show 
master's  usual  and  known  manner  of  per- 
forming the  business ) . 

Massachusetts. —  Boyle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  93,  64  N.  E.  726. 

Rhode  Island. —  See  Benson  v.  New  York, 
etc.,  R.  Co.,  23  R.  I.  147,  49  Atl.  689. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Fitzpat- 
rick,  (Civ.  App.  1904)  83  S.  W.  406;  Hilden- 
brand  1^  IMarshall,  30  Tex.  Civ.  App.  135,  69 
S.  W.  492. 

Vermont. —  Morrisette  v.  Canadian  Pac.  R. 
Co.,  76  Vt.  267,  56  Atl.  1102. 

United  States. —  Valley  R.  Co.  v.  Keegan, 
87  Fed.  849,  31  C.  C.  A.  255. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  936. 

50.  Alabama. —  Birmingham  Furnace,  etc., 
Co.  V.  Gross,  97  Ala.  220,  12  So.  36. 

Colorado. —  McGonigle  v.  Kane,  20  Colo. 
292,  38  Pac.  367. 

Delaware. —  Rex  v.  Pullman's  Palace  Car 
Co.,  2  Marv.  337,  43  Atl.  246. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Kane,  70 
111.  App.  676. 

Indiana. —  Republic  Iron,  etc.,  Co.  v.  Ohler, 
161  Ind.  393,  68  N.  E.  901;  Louisville,  etc., 
R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594; 
Lake  Shore,  etc.,  R.  Co.  v.  Malcom,  12  Ind. 
App.  612,  40  N.  E.  822. 

Iowa. —  Keist  v.  Chicago  Great  Western  R. 
Co.,  110  Iowa  32,  81  N.  W.  181;  Couch  v. 
Watson  Coal  Co.,  46  Iowa  17. 

Massachusetts. —  McKee  v.  Tourtellotte,  167 
Mass.  69,  44  N.  E.  1071,  48  L.  R.  A.  542. 

Michigan. —  Huizega  v.  Cutler,  etc..  Lumber 
Co.,  51  Mich.  272,  16  N.  W.  643. 

New  York. —  Davidson  v.  Cornell,  10  IST.  Y. 
Suppl.  521. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Win- 
slow,  10  Ohio  Cir.  Ct.  193,  4  Ohio  Cir.  Dec. 
242. 

Texas. —  International,  etc.,  R.  Co.  v.  Hall, 
1  Tex.  Civ.  App.  221,  21  S.  W.  1024.  Com^ 

[IV,  H,  3,  b,  (v),  (A)] 


'pare  Galveston,  etc.,  R.  Co.  v.  Pitts,  (Civ. 
App.  1897)  42  S.  W.  255. 

United  States. —  Great  Northern  R.  Co.  v. 
McLaughlin,  70  Fed.  669,  17  C.  C.  A.  330. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  937. 

An  application  for  employment,  in  which 
the  servant  stated  his  knowledge  of  the  dangers 
arising  from  certain  kinds  of  structures  built 
alongside  the  tracks,  is  not  admissible  to  es- 
tablish his  assumption  of  the  risk  from  such 
a  structure  alleged  to  have  been  negligently 
placed  too  close  to  the  track.  Texas,  etc.,  R. 
Co.  V.  Swearingen,  196  U.  S.  51,  25  S.  Ct.  164, 
49  L.  ed.  382  [affirming  122  Fed.  193,  59 
C.  C.  A.  31].  See  also  Gulf,  etc.,  R.  Co.  v. 
Darby,  28  Tex.  Civ.  App.  413,  67  S.  W.  446. 

Evidence  as  to  mental  capacity  to  under- 
stand danger  admissible  see  Drake  v.  San 
Antonio,  etc.,  R.  Co.,  (Tex.  1905)  89  S.  W. 
407  [reversiiig  (Civ.  App.  1905)  85  S.  W. 
447]. 

51.  Expert  and  opinion  evidence  see  Evi- 
dence. 

52.  Springs  v.  Southern  R.  Co.,  130  N.  C. 
186,  41  S.  E.  100. 

Evidence  as  to  complaints  by  another  em- 
ployee is  inadmissible.  Ford  v.  Chicago,  etc., 
R.  Co.,  91  Iowa  179,  59  N.  W.  5,  24  L.  R.  A. 
657. 

53.  Dovle  V.  Missouri,  etc..  Trust  Co.,  140 
Mo.  1,  41"  S.  W.  255. 

54.  Missouri,  etc.,  R.  Co.  f.  Nordell,  20 
Tex.  Civ.  App.  362,  50  S.  W.  601. 

55.  Relevancy  and  materiality  necessary. 
— Alabama. —  Louisville,  etc.,  R.  Co.  v.  Pear- 
son, 97  Ala.  211,  12  So.  176;  Kansas  City, 
etc.,  R.  Co.  V.  Crocker,  95  Ala.  412,  11  So. 
262. 

Colorado. —  Holy  Cross  Gold  Min.,  etc.,  Co. 
V.  O'SuUivan,  27  Colo.  237,  60  Pac.  570. 

Illinois. — Consolidated  Coal  Co.  v.  Bokamp, 
181  111.  9,  54  N.  E.  567  [affirming  75  111.  App. 
605]. 

loioa. —  Copeland  v.  Ferris,  118  Iowa  654, 
92  N.  W.  699;  Pierson  v.  Chicago,  etc.,  R. 
Co.,  116  Iowa  363,  88  N.  W.  363;  Trott  v. 
Chicago,  etc.,  R.  Co.,  115  Iowa  30,  86  N.  W. 
33,  87  N.  W.  722. 

Massachusetts. —  Connors  v.  Merchants' 
Mfg.  Co.,  184  Mass.  466,  69  N.  E.  218;  Smith 
V.  Beaudry,  175  Mass.  286,  56  N.  E.  596. 

North  Carolina. —  Springs  v.  Southern  R. 
Co.,  130  N.  C.  186,  41  S.  E.  100. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Mortensen, 
27  Tex.  Civ.  App.  106,  66  S.  W.  99;  Mis- 


MASTER  AND  8ER  YANT 


[26  Cye.]  1439 


part  of  plaintiff  may  be  given  in  evidence  in  an  action  by  a  servant  for  personal 
injuries.^® 

(b)  Habits  and  Beputation  of  Injured  Servant.  Wliile  there  are  some  cases 
to  the  contrary the  weight  of  authoiity  is  to  the  effect  that,  on  an  issue  of  con- 
tributory negligence,  the  habits  and  general  reputation  for  care  and  prudence  of 
the  injured  servant  are  inadmissible  for  or  against  hira.^^    The  admission  of  such 


souri,  etc.,  R.  Co.  v.  Baker,  (Civ.  App.  1900) 
58  S.  W.  964;  Galveston,  etc.,  R.  Co.  v.  Pitts, 
(Civ.  App.  1897)  42  S.  W.  255. 

Utah. —  Konold  v.  Rio  Grande  Western  R. 
Co.,  21  Utah  379,  60  Pac.  1021,  81  Am.  St. 
Rep.  693. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  939. 

56.  Alahamu. —  Louisville,  etc.,  R.  Co.  v. 
Banks,  132  Ala.  471,  31  So.  573. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Sei- 
bert,  55  S.  W.  892,  21  Ky.  L.  Rep.  1603. 

Rhode  Island. —  Jones  v.  New  York,  etc., 
R.  Co.,  20  R.  I.  210,  37  Atl.  1033. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Boyce,  (Civ. 
App.  1905)  87  S.  W.  395;  Austin  v.  Forbes, 
(Civ.  App.  1905)  86  S.  W.  29;  Galveston, 
etc.,  R.  Co.  V.  McAdams,  (Civ.  App.  1905)  84 
S.  W.  1076 ;  Gulf,  etc.,  R.  Co.  v.  Garren,  ( Civ. 
App.  1903)  72  S.  W.  1028;  Missouri,  etc.,  R. 
Co.  V.  Mayfield,  29  Tex.  Civ.  App.  477,  68 
S.  W.  807;  De  Walt  v.  Houston,  etc.,  R.  Co., 

22  Tex.  Civ.  App.  403,  55  S.  W.  534. 
Virginia. —  Virginia  Portland  Cement  Co. 

V.  Luck,  103  Va.  427,  49  S.  E.  577. 

Washington. —  Sandquist  v.  Independent 
Tel.  Co.,  38  Wash.  313,  80  Pac.  539. 

United  States. —  McGhee  v.  Campbell,  101 
Fed.  936,  42  C.  C.  A.  94. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  939. 

Evidence  admissible  on  issue  of  due  care. — 
Western  R.  Co.  v.  Arnett,  137  Ala.  414,  34 
So.  997;  Southern  Car,  etc.,  Co.  v.  Bartlett, 
137  Ala.  234,  34  So.  20;  Southern  R.  Co.  v. 
Howell,  135  Ala.  639,  34  So.  6;  Iroquois  Fur- 
nace Co.  V.  McCrea,  191  111.  340,  61  N.  E.  79 
[affirming  91  111.  App.  337]  ;  Pennsylvania 
Co.  V.  Conlan,  101  111.  93;  Chicago,  etc.,  R. 
Co.  V.  Gregory,  58  111.  226;  Chicago,  etc.,  R. 
Co.  V.  Myers,  95  111.  App.  578;  Malott  v. 
Laufman,  89  111.  App.  178;  O'Fallon  Coal  Co. 
V.  Laquet,  89  111.  App.  13;  Norris  v.  Cudahy 
Packing  Co.,  124  Iowa  748,  100  N.  W.  853; 
Brady  v.  New  York,  etc.,  R.  Co.,  184  Mass. 
225,  68  N.  E.  227;  Welch  v.  New  York,  etc., 
R.  Co.,  176  Mass.  393,  57  N.  E.  668; 
Flaherty  v.  Powers,  167  Mass.  61,  44  N.  E. 
1074;  Malcolm  v.  Fuller,  152  Mass.  160,  25 
N.  E.  83;  De  Cair  v.  Manistee,  etc.,  R.  Co., 
133  Mich.  578,  95  N.  W.  726;  Murphy  v.  Wa- 
bash R.  Co.,  115  Mo.  Ill,  21  S.  W.  862;  Mis- 
souri Pac.  R.  Co.  V.  Fox,  60  Nebr.  531,  83 
N.  W.  744;  Bennett  v.  Warren,  70  N.  H.  564, 
49  Atl.  105;  Jones  v.  New  York  Cent.,  etc., 
R.  Co.,  62  How.  Pr.  (N.  Y.)  450,  10  Abb.  N. 
Cas.  200;  Ham  v.  Lake  Shore,  etc.,  R.  Co., 

23  Ohio  Cir.  Ct.  496;  Pennsylvania  Co.  v. 
Mahoney,  22  Ohio  Cir.  Ct.  469,  12  Ohio  Cir. 
Dec.  366;  Gulf,  etc.,  R.  Co.  v.  Garren,  96 
Tex.  605,  74  S.  W.  897,  97  Am.  St.  Rep.  939; 
Missouri  Pac.  R.  Co.  v.  Lehmberg,  75  Tex. 


61,  12  S.  W.  838;  Galveston,  etc.,  R.  Co.  v. 
McAdams,  (Tex.  Civ.  App.  1905)  84  S.  W. 
1076;  International,  etc.,  R.  Co.  v.  Bearden, 
31  Tex.  Civ.  App.  58,  71  S.  W.  558;  Galves- 
ton, etc.,  R.  Co.  V.  Jenkins,  29  Tex.  Civ.  App. 
440,  69  S.  W.  233;  San  Antonio,  etc.,  R.  Co. 
V.  Waller,  27  Tex.  Civ.  App.  44,  65  S.  W. 
210;  Galveston,  etc.,  R.  Co.  v.  English,  (Tex. 
Civ.  App.  1900)  59  S.  W.  912;  Missouri,  etc., 
R.  Co.  V.  Crane,  13  Tex.  Civ.  App.  426,  35 
S.  W.  797;  Southern  Pac.  Co.  v.  Huntsman, 
118  Fed.  412,  55  C.  C.  A.  366;  Erie  R.  Co.  v. 
Moore,  113  Fed.  269,  51  C.  C.  A.  220;  Amato 
V.  Northern  Pac.  R.  Co.,  46  Fed.  561  [affirmed 
in  144  U.  S.  465,  12  S.  Ct.  740,  36  L.  ed. 
596]. 

Evidence  admissible  on  issue  of  knowledge. 
—  Sachau  v.  Milner,  123  Iowa  387,  98  N.  W. 
900;  Murphy  v.  Marston  Coal  Co.,  183  Mass. 
385,  67  N.  E.  342;  Barker  v.  Lawrence  Mfg. 
Co.,  176  Mass.  203,  57  N.  E.  366;  Buckner  v. 
Richmond,  etc.,  R.  Co.,  72  Miss.  873,  18  So. 
449  (construing  Const.  (1890)  §  193);  Quin- 
lan  V.  New  York,  etc.,  R.  Co.,  181  N.  Y.  523, 
73  N.  E.  1130  [affirming  89  N.  Y.  App.  Div. 
266,  85  N.  Y.  Suppl.  814] ;  Toledo  Consol.  St. 
R.  Co.  V.  Mammet,  6  Ohio  Cir.  Dec.  244;  In- 
ternational, etc.,  R.  Co.  V.  McVey,  (Tex.  Civ. 
App.  1904)  81  S.  W.  991,  83  S.  W.  34;  Con- 
sumers' Cotton  Oil  Co.  V.  Jonte,  (Tex.  Civ. 
App.  1904)  80  S.  W.  847;  International,  etc., 
R.  Co.  V.  Venn,  (Tex.  Civ.  App.  1904)  79 
S.  W.  624;  Neilson  v.  Nebo  Brown  Stone  Co., 
25  Utah  37,  69  Pac.  289 ;  Lane  v.  Bauserman, 
103  Va.  146,  48  S.  E.  857,  106  Am.  St.  Rep. 
872 

57.  Illinois  Cent.  R.  Co.  v.  Prickett,  210 
111.  140,  71  N.  E.  435  [affirming  109  111.  App. 
468] ;  Toledo,  etc.,  R.  Co.  v.  Bailey,  145  111. 
159,  33  N.  E.  1089;  Chicago,  etc.,  R.  Co.  v. 
Clark,  108  111.  113;  Baltimore,  etc.,  R.  Co. 
V.  Alsop,  71  111.  App.  54;  Peoria,  etc.,  R.  Co. 
V.  Puckett,  52  111.  App.  222;  Anglo-American 
Packing,  etc.,  Co.  v.  Baier,  20  HI.  App.  376; 
Brouilette  v.  Connecticut  River  R.  Co.,  162 
Mass.  198,  38  N.  E.  507;  Overman  Wheel  Co. 
V.  Griffin,  67  Fed.  659,  14  C.  C.  A.  609. 

58.  Dakota. —  Elliott  v.  Chicago,  etc.,  R. 
Co.,  5  Dak.  523,  41  N.  W.  758,  3  L.  R.  A.  363. 

Georgia. —  East  Tennessee,  etc.,  R.  Co.  v. 
Kane,  92  Ga.  187,  18  S.  E.  18,  22  L.  R.  A. 
315. 

Iowa. — Adams  v.  Chicago,  etc.,  R.  Co.,  93 
Iowa  565,  61  N.  W.  1059. 

Kansas. —  Erb  v.  Popritz,  59  Kan,  264,  52 
Pac.  871,  68  Am.  St.  Rep.  362. 

Massachusetts. —  Thompson  v.  Boston,  etc., 
R.  Co.,  153  Mass.  391,  26  N.  E.  1070. 

Neio  York. —  Frounfelker  v.  Delaware,  etc., 
R.  Co.,  48  N.  Y.  App.  Div.  206,  62  N.  Y. 
Suppl.  840. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Johnson, 
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evidence  was  based,  in  some  of  the  cases  expressly  or  impliedly,  on  the  fact  that 
no  direct  proof  was  obtainable  on  the  issue  of  due  care.^^ 

(o)  Other  Acts  of  Negligence.  Other  disconnected  acts  of  negligence  are  not 
admissible  to  show  that  plaintiff  was  guilty  of  contributory  negligence  when 
injured.^ 

(d)  Scope  of  Employment,  On  an  issue  of  contributory  negligence,  evidence 
is  admissible  to  show  whether  or  not  the  injured  servant  was  acting  in  the  line  of 
his  duty  at  the  time  of  his  injury.^^ 

(e)  Duty  to  Discover  or  Remedy  Defect.  Evidence  is  admissible,  on  an  issue 
of  contributory  negligence,  which  tends  to  show  whether  the  injured  servant  was 
negligent  in  failing  to  discover  or  remedy  the  defect  which  resulted  in  his 
injury.^^ 

(f)  Precautions  Against  Known  Dangers.  Whether  a  servant,  after  dis- 
covering his  danger,  took  reasonable  precautions  to  avoid  it,  is  pertinent  on  an 
issue  of  contributory  negligence.^^ 

(g)  Disobedience  of  Rules  or  Orders,  "Where  a  servant  is  charged  with 
contributory  negligence  in  having  failed  to  obey  a  rule  or  order  of  the  master, 
the  rule  or  order  itself,  or  evidence  tending  to  establish  it,  together  with  evidence 
tending  to  show  its  violation,  and  that  the  servant  knew,  or,  in  the  exercise  of 
due  care,  ought  to  have  known,  of  its  existence,  is  admissible.^    Evidence  is  also 


92  Tex.  380,  48  S.  W.  588  [affirming  (Civ. 
App.  1898)  49  S.  W.  265].  Compare  De  Walt 
V.  Houston,  etc.,  R,  Co.,  22  Tex.  Civ.  App. 
403,  55  S.  W.  534. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  941. 

59.  Illinois  Cent.  K.  Co.  v.  Prickett,  109 
111.  App.  468  [affirmed  in  210  111.  140,  71 
N.  E.  435].  See  also  Toledo,  etc.,  R.  Co.  v. 
Bailey,  145  111.  159,  33  N.  E.  1089;  Chicago, 
etc.,  R.  Co.  V.  Clark,  108  111.  113;  Overman 
Wheel  Co.  v.  Griffin,  67  Fed.  659,  14  C.  C.  A. 
609. 

60.  Central  R.,  etc.,  Co.  v.  Ryles,  84  Ga. 
420,  11  S.  E.  499;  Belknap,  etc..  Stone  Co. 
V.  Harris,  13  Ky.  L.  Rep.  684;  Mansfield  Coal, 
etc.,  Co.  V.  McEnery,  91  Pa.  St.  185,  36  Am. 
Rep.  662;  Southern  Pac.  R.  Co.  v.  Markey, 
(Tex.  1892)  19  S.  W.  392. 

61.  Chielinsky  v.  Hoopes,  etc.,  Co.,  1  Marv. 
(Del.)  273,  40  Atl.  1127;  Louisville,  etc.,  R. 
Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594; 
Daley  v.  American  Printing  Co.,  150  Mass. 
77,  22  N.  E.  439;  Bergquist  v.  Chandler  Iron 
Co.,  49  Minn.  511,  52  N.  W.  136.  Compare 
McCray  v.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1895)  32  S.  W.  548. 

62.  Portner  Brewing  Co.  v.  Cooper,  120 
Ga.  20,  47  S.  E.  631;  Carroll  v.  East  Ten- 
nessee, etc.,  R.  Co.,  82  Ga.  452,  10  S.  E.  163, 
6  L.  R.  A.  214;  Chicago,  etc.,  R.  Co.  v.  Dris- 
coll,  207  HI.  9,  69  N.  E.  620  [affirming  107 
111.  App.  615] ;  Day  v.  Emerv,  etc..  Dry  Goods 
Co.,  114Mo.  App.  479,  89  S.  W.  903;  Steeples 
V.  Panel,  etc.,  Co.,  33  Wash.  359,  74  Pac.  475 ; 
Revolinski  v.  Adams  Coal  Co.,  118  Wis.  324, 
95  N.  W.  122.  Compare  Island  Coal  Co.  v. 
Risher,  13  Ind.  App.  98,  40  K  E.  158,  in 
which  it  was  held  that  a  question  to  plaintiff 
on  cross-examination  as  to  the  duty  of  a 
miner  to  examine  the  roof  of  the  room  into 
which  he  goes  to  work  was  properly  disal- 
lowed, it  not  appearing  whether  the  "duty" 
sought  to  be  established  was  one  enjoined  by 
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law,  or  by  contract  between  the  parties,  or 
by  defendant's  rules. 

Evidence  that  an  engineer  was  experienced 
and  reliable  is  not  pertinent  on  the  question 
whether  he  was  to  blame  for  not  seeing  the 
washout  in  time  to  avoid  the  accident.  Cen- 
tral R.,  etc.,  Co.  V.  Kent,  87  Ga.  402,  13 
S.  E.  502. 

Evidence  as  to  the  duty  of  other  servants 

is  irrelevant.  North  Chicago  Rolling-Mill  Co. 
V.  Johnson,  114  111.  57,  29  N.  E.  186. 

63.  Quinn  v.  New  York,  etc.,  R.  Co.,  56 
Conn.  44,  12  Atl.  97,  7  Am.  St.  Rep.  284. 

64.  Alabama. —  Shorter  v.  Southern  R.  Co., 
121  Ala.  158,  25  So.  853;  Kansas  City,  etc., 
R.  Co.  V.  Webb,  97  Ala.  157,  11  So.  888;  Mem- 
phis, etc.,  R.  Co.  V.  Askew,  90  Ala.  5,  7  So. 
823. 

Georgia. —  Binion  v.  Georgia  Southern,  etc., 
R.  Co.,  Ill  Ga.  878,  36  S.  E.  938;  Parker  V. 
Georgia  Pac.  R.  Co.,  83  Ga.  539,  10  S.  E. 
233. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  v.  Rohlf s, 
51  111.  App.  215. 

Indiana. —  See  Lake  Erie,  etc.,  R.  Co.  v. 
Mugg,  132  Ind.  168,  31  N.  E.  564,  holding 
that  it  is  proper  to  exclude  evidence  of  a  rule 
where  it  is  not  shown  that  the  servant  acted 
in  violation  of  it. 

Iowa. —  Gibson  v.  Burlington,  etc.,  R.  Co., 

107  Iowa  596,  78  N.  W.  190  (in  which  the 
rule  was  not  a  formal  or  printed  one,  but  a 
custom  of  the  employees)  ;  Sedgwick  v.  Illi- 
nois Cent.  R.  Co.,  73  Iowa  158,  34  N.  W. 
790.  Compare  Jeffrey  v.  Keokuk,  etc.,  R.  Co., 
51  Iowa  439,  1  N.  W.  765. 

Missouri. — Alcorn  v.  Chicago,  etc.,  R.  Co., 

108  Mo.  81,  18  S.  W.  188;  Alcorn  v.  Chicago, 
etc.,  R.  Co.,  (1891)  16  S.  W.  229,  (1890)  14 
S.  W.  943. 

Neiv  Jersey. —  Lehigh  Valley  R.  Co.  v. 
Snj^der,  56  N.  J.  L.  326,  28  Atl.  376. 

New  York. —  McDonald  v.  Fitchburg  R.  Co.. 
19  N.  Y.  App.  Div.  577,  46  N.  Y.  SuppL  600. 
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admissible  to  show  wlietlier  a  rule  has  been  sufficiently  disregarded  to  amount  to 
a  waiver  thereof  by  the  master.^^ 

(h)  Methods  of  Work  —  (1)  In  General.  On  an  issue  of  contributory  neg- 
ligence, evidence  is  admissible  which  tends  to  estabhsh  or  negative  negligence  on 
the  part  of  plaintiff  in  the  method  adopted  by  him.^° 

(2)  Customary  Methods.  Where  a  servant  is  charged  with  contributory  neg- 
ligence in  the  method  adopted  by  him  in  doing  his  work,  it  is  competent  to  show 
his  usual  method  of  work,^^  and  also  the  customary  method  of  others  for  doing 
similar  work,^^  unless  such  method  is  in  itself  negligent.^^ 

e.  Weight  and  Suffleieney  — (i)  Tlv  General.  In  an  action  by  a  servant  to 
recover  for  personal  injuries,  as  in  other  civil  cases,  plaintiff  need  only  establish 
his  cause  of  action  by  a  preponderance  of  evidence,'^^  which  may  be  circumstan- 


Texas. —  Parks  v.  St.  Louis,  etc.,  R.  Co.,  29 
Tex.  Civ.  App.  551,  69  S.  W.  125. 

Virginia. —  See  Norfolk,  etc.,  R.  Co.  v.  Mar- 
pole,  97  Va.  594,  34  S.  E.  462. 

See  34  Cent.  Dig.  tit.  *'  Master  and 
Servant,"  §  947. 

A  written  contract  of  employment,  advis- 
ing the  servant  of  the  danger  of  uncoupling 
moving  cars,  is  competent  to  show  notice  of 
the  danger,  and  the  existence  of  the  rule  and 
his  knowledge  of  it.  Sedgwick  v.  Illinois 
Cent.  R.  Co.,  73  Iowa  158,  34  N.  W.  790. 
See  also  Lehigh  Valley  R.  Co.  v.  Snyder,  56 
N.  J.  L.  326,  28  Atl.  376,  where,  by  the  terms 
of  the  contract  of  employment,  the  servant 
was  to  obey  certain  rules  and  regulations. 

A  servant's  application  for  employment  is 
admissible  to  show  his  acceptance  of  and 
agreement  to  the  rules  (Parks  v.  St.  Louis, 
etc.,  R.  Co.,  29  Tex.  Civ.  App.  551,  69  S.  W. 
125  (but  this  may  be  contradicted  by  testi- 
mony of  the  servant  that  he  was  not  given  a 
copy  of  the  ruies,  and  was  not  familiar  with 
them  (Missouri,  etc.,  R.  Co.  v.  Hauer,  (Tex. 
Civ.  App.  1897)  43  S.  W.  1078). 

Evidence  of  the  posting  of  a  rule  where  the 
servant  could  see  it,  and  that  a  copy  of  such 
rule  was  delivered  to  him.  is  material  upon 
the  question  of  contributory  negligence.  Mc- 
Donald V.  Fitchburg  R.  Co.,  19  N.  Y.  App. 
Div.  577,  46  N.  Y.  Suppl.  600. 

Rule  admissible  to  show  contributory  neg- 
ligence of  fellow  servant  see  Durgin  v.  Mun- 
son,  9  Allen  (Mass.)  396,  85  Am.  Dec.  770. 

65.  Missouri,  etc.,  R.  Co.  v.  Mayfield,  29 
Tex.  Civ.  App.  477,  68  S.  W.  807.  See  also 
Lake  Erie,  etc.,  R.  Co.  v.  Craig,  80  Fed.  488, 
25  C.  C.  A.  585.  Compare  Binion  v.  Georgia 
Southern,  etc.,  R.  Co.,  118  Ga.  282,  45  S.  E. 
276. 

66.  Alabama  Midland  R.  Co.  v.  McDonald, 
112  Ala.  216,  20  So.  472;  Spaulding  v.  Chi- 
cago, etc.,  R.  Co.,  98  Iowa  205,  67  N.  W.  227 ; 
Pringle  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  613, 
21  N.  W.  108;  Cincinnati,  etc.,  R.  Co.  v.  Hill, 
89  S.  W.  523,  28  Ky.  L.  Rep.  530;  Missouri 
etc.,  R.  Co.  V.  Baker,  (Tex.  Civ.  App.  1900) 
58  S.  W.  964;  Ft.  Worth,  etc.,  R.  Co.  v. 
Thompson,  2  Tex.  Civ.  App.  170,  21  S.  W. 
137.  Compare  Van  Gent  v.  Chicago,  etc.,  R. 
Co.,  80  Iowa  526,  45  N.  W.  913.  But  see 
Central  R.  Co.  v.  De  Bray,  71  Ga.  406. 

67.  Gibson  v.  Burlington,  etc.,  R.  Co.,  107 
Iowa  596,  78  N.  W.  190,  holding  that  where 

[91] 


an  engineer  was  killed  while  inspecting  an 
engine,  testimony  of  a  witness  that  he  had 
personal  knowledge  of  the  custom  of  the 
engineer  in  inspecting  the  engine,  and  what 
that  custom  was,  was  admissible. 

68.  Alahama. —  Kansas  City,  etc.,  R.  Co.  y. 
Webb,  97  Ala.  157,  11  So.  888. 

Iowa. — Gorman  v.  Minneapolis,  etc.,  R.  Co., 
78  Iowa  509,  43  N.  W.  303. 

Minnesota. —  Stauning  v.  Great  Northern 
R.  Co.,  88  Minn.  480,  93  N.  W.  518;  Rifiey 
V.  Minneapolis,  etc.,  R.  Co.,  72  Minn.  469,  75 
N.  W.  704. 

Ohio. —  B.  C,  etc.,  R.  Co.  v.  Burroughs,  6 
Ohio  S.  &  C.  PI.  Dec.  527,  3  Ohio  N.  P. 
12. 

Texas. —  International,  etc.,  R.  Co.  v.  Penn, 
(Civ.  App.  1904)  79  S.  W.  624;  Galloway  v. 
San  Antonio,  etc.,  R.  Co.,  (Civ.  App.  1903) 
78  S.  W.  32;  Galveston,  etc.,  R.  Co.  v.  Puente, 
30  Tex.  Civ.  App.  246,  70  S.  W.  362;  San 
Antonio,  etc.,  R.  Co.  v.  Engelhorn,  24  Tex. 
Civ.  App.  324,  62  S.  W.  561,  65  S.  W.  68; 
San  Antonio,  etc.,  R.  Co.  v.  Beam,  (Civ.  App. 
1899)  50  S.  W.  411;  Galveston,  etc.,  R.  Co. 
V.  Pitts,  (Civ.  App.  1897)  42  S.  W.  255. 
Compare  McCray  v.  Galveston,  etc.,  R.  Co., 
89  Tex.  168,  34  S.  W.  95. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  949. 

69.  Chicago,  etc.,  R.  Co.  v.  Harrington,  77 

III.  App.  49y;  Carrier  v.  Union  Pac.  R.  Co., 
61  Kan.  447,  59  Pac.  1075. 

70.  As  raising  question  for  jury  see  infra, 

IV,  H,  6. 

Presumptions  and  burden  of  proof  see  su- 
pra, IV,  H,  3,  a. 

Review  of  questions  of  fact,  verdicts,  and 
findings  see  infra,  IV,  H,  10,  b. 

Sufficiency  of  findings  to  sustain  verdict  or 
judgment  see  infra,  IV,  H,  8,  b. 

Variance  between  allegations  and  proof  see 
supra,  IV,  H,  2,  d,  (ii), 

71.  Evidence  held  sufficient  to  support  ver- 
dict see  the  following  cases: 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Scanlan, 
170  111.  106,  48  N.  E.  826  [affirming  67  111. 
App.  621]. 

Iowa. —  Grannis  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  444,  46  N.  W.  1067;  Ferguson  v.  Cen- 
tral Iowa  R.  Co.,  58  Iowa  293,  12  N.  W. 
293,  in  which  the  jury  was  held  warranted 
in  finding  that  plaintiff  was  acting  in  the  line 
of  his  duty. 
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tial  as  well  as  directJ^  So  mucli  at  least  is  required  of  him,  and  if  lie  falls  short 
of  the  requirement  a  recovery  is  precluded,  even  over  the  verdict  of  a  jury  ;  '^'^ 
and  even  in  the  case  of  matters  of  defense,  when  it  clearly  appears  from  plaintiff's 
own  evidence  that  he  cannot  recover  in  any  event,  the  court  cannot  ignore  the 
facts  so  presented,  although  introduced  in  support  of  the  main  action."^* 

(ii)  Existence  of  Relation?^  Plaintiff  in  a  personal  injury  action  must 
show  by  a  preponderance  of  evidence,  direct  or  circumstantial,  that  the  relation 
of  master  and  servant  existed  between  himself  and  defendant,'^^  and  the  same  is 
true  where  it  becomes  necessary  to  prove  the  existence  of  the  relation  between 
defendant  and  a  third  person^'''' 

(ill)  Cause  of  Injury?^  In  a  servant's  personal  injury  action,  where  the 
circumstances  show  nothing  as  to  the  real  cause  of  the  injury,  there  is  a  failure 
of  proof  and  the  same  is  true  where  the  evidence  fails  to  show  with  some 
degree  of  certainty  that  the  negligence  alleged  was  the  cause  of  the  injuries.^^ 


Kentucky. —  Cincinnati,  etc.,  E..  Co.  v. 
Cook,  (1904)  83  S.  W.  580. 

Massachusetts. —  Joyce  v.  American  Writ- 
ing Paper  Co.,  184  Mass.  230,  68  N.  E. 
213. 

Missouri. —  Henderson  v.  Kansas  City,  177 
Mo.  477,  76  S.  W.  1045. 

New  York. —  Braunberg  v.  Solomon,  102 
N.  Y.  App.  Div.  330,  92  N.  Y.  Suppl.  506; 
Van  Tassell  v.  New  York,  etc.,  R.  Co.,  1  Misc. 
299,  20  N.  Y.  Suppl.  708  [affirmed  in  142 
N.  Y.  634]. 

Ohio. —  Michigan  Cent.  R.  Co.  v.  Butler, 
23  Ohio  Cir.  Ct.  459. 

Virginia. —  Virginia,  etc.,  R.  Co.  v.  Bailey, 
103  Va.  205,  49  S.  E.  33. 

72.  Direct  proof  by  eye-witnesses  of  the 
manner  and  cause  of  an  accident  is  not  neces- 
sary to  a  recovery  for  an  injury  resulting  in 
death.  Circumstantial  evidence,  from  which 
the  manner  and  cause  of  death  may  be  rea- 
sonably inferred,  is  sufficient  on  which  to 
submit  the  question  to  the  jury.  Corbin  v. 
Western  Electric  Co.,  78  111.  App.  516. 

73.  Colorado. —  Colorado  Fuel,  etc.,  Co.  v, 
Cummings,  8  Colo.  App.  541,  46  Pac.  875. 

Indiana. —  American  Car,  etc.,  Co.  v.  Clark, 
32  Ind.  App.  644,  70  N.  E.  828. 

Minnesota. —  Martvn  v.  Minnesota,  etc.,  R. 
Co.,  95  Minn.  333,  104  N.  W.  133;  Carleton 
V.  Great  Northern  R.  Co.,  93  Minn.  378,  101 
N.  W.  501. 

Missouri. —  Morelock  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  App.  640,  87  S.  W.  5. 

New  York. —  Welch  v.  New  York  Cent., 
etc.,  R.  Co.,  17  N.  Y.  Suppl.  342;  Kenney  v. 
Ocean  Steamship  Co.,  13  N.  Y.  Suppl.  950. 

Rhode  Island. —  Venbuvr  v.  Lafayette 
Worsted  Mills,  27  R.  I.  89,  60  Atl.  770. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Walker, 
(Civ.  App.  1905)  85  S.  W.  28. 

United  States. —  Canadian  Pac.  R.  Co.  v. 
Elliott,  137  Fed.  904,  70  C.  C.  A.  242  [re- 
versing 129  Fed.  163]. 

Judgment  non  obstante  veredicto  see  Carle- 
ton  V.  Great  Northern  R.  Co.,  93  Minn.  378, 
101  N.  W.  501. 

74.  Bier  v.  Hosford,  35  Wash.  544,  77  Pac. 
867. 

75.  Evidence  of  ownership  of  railroads  in 

general  see  Railroads. 

[IV,  H.  3,  e,  (i)] 


76.  Wright  v.  Bertiaux,  161  Ind.  124,  6& 
N.  E.  900;  Flynn  v.  Campbell,  160  Mass. 
128,  35  N.  E.  453. 

For  cases  in  which  the  relation  was  suffi- 
ciently shown  see  Pennsylvania  Co.  v.  Chap- 
man, 118  111.  App.  201  [affirmed  in  220  111. 
428,  77  N.  E.  248] ;  Palmer  v.  Coyle,  187 
Mass.  136,  72  N.  E.  844;  Vallie  v.  Hall,  184 
Mass.  358,  68  N.  E.  829;  Henderson  v.  Kan- 
sas City,  177  Mo.  477,  76  S.  W.  1045;  Good- 
rich V.  Kansas  City,  etc.,  R.  Co.,  152  Mo. 
222,  53  S.  W.  917;  Criswell  v.  Montana  Cent. 
R.  Co.,  17  Mont.  189,  42  Pac.  767  ;  Ringue  v. 
Oregon  Coal,  etc.,  Co.,  44  Oreg.  407,  75  Pac. 
703;  Missouri  Pac.  R.  Co.  v.  Jones,  75  Tex. 
151,  12  S.  W.  972,  16  Am.  St.  Rep.  879; 
Button  V.  Chicago;  etc.,  R.  Co.,  87  Wis.  63,  57 
N.  W.  1110;  Bulduzzi  v.  James  Ramage  Paper 
Co.,  140  Fed.  95. 

77.  De  Grazia  v.  Rudden,  88  N.  Y.  Suppl. 
397.  See  also  Diel  v.  Henry  Zeltner  Brewing 
Co.,  30  N.  Y.  App.  Div.  291,  51  N.  Y.  Suppl. 
930. 

78.  Defective  or  dangerous  appliances  or 
places  see  infra,  IV,  H,  3,  c,  (iv),  (c). 

Emplo5mient  of  incompetent  servants  see 

infra,  IV,  H,  3,  c,  (iv),  (E). 

Methods  of  work  see  infra,  IV,  H,  3,  c, 

(IV),  (D). 

79.  Kentucky. —  Hurt  v.  Louisville,  etc.,  R. 
Co.,  116  Ky.  545,  76  S.  W.  502,  25  Ky.  L. 
Rep.  755. 

Massachusetts. —  Dewhirst  v.  Boston,  etc., 
R.  Co.,  167  Mass.  402,  45  N.  E.  757;  Felt  v. 
Boston,  etc.,  R.  Co.,  161  Mass.  311,  37  N.  E. 
375;  Corcoran  v.  Boston,  etc.,  R.  Co.,  133 
Mass.  507. 

Neio  Hampshire. —  Reynolds  v.  Burgess 
Sulphite  Fibre  Co.,  73  N.  H.  126,  59  Atl. 
615. 

New  York. —  Nelson  v.  New  York,  101 
N.  Y.  App.  Div.  18,  91  N.  Y.  Suppl.  763. 

South  Carolina. —  Green  i;.  Southern  R. 
Co.,  72  S.  C.  398,  52  S.  E.  45. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  951. 

Compare  Alabama  Mineral  R.  Co.  v.  Jones^ 
114  Ala.  519,  21  So.  507,  62  Am.  St.  Rep. 
121. 

80.  Alabama. — Southern  R.  Co.  v.  Guy  ton, 
122  Ala.  231,  25  So.  34;  Louisville,  etc.,  R. 
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Such  causal  connection  need  not,  however,  be  shown  by  direct  evidence,  but  it  is 
sufficient  if  it  is  reasonably  indicated  by  the  circumstances.^^    But  in  such  case 


Co.  r.  Binion,  98  Ala.  570,  14  So.  619;  Tuck 
f.  Louisville,  etc.,  R.  Co.,  98  Ala.  150,  12  So. 
168. 

Calif ortiia. —  Taylor  v.  Baldwin,  78  Cal. 
517,  21  Pac.  124. 

Georgia. —  Eslinger  v.  Western,  etc.,  R.  Co., 
99  Ga.  327,  25  S.  E.  701. 

Illinois. —  Spring  Valley  Coal  Co.  v.  Rob- 
izas,  207  111.  226,  69  N.  E.  925;  Chicago, 
etc.,  R.  Co.  V.  Van  Every,  101  111.  App.  451; 
Pioneer  Fire  Proof  Constr.  Co.  v.  Sandberg, 
98  111.  App.  36;  Atchison,  etc.,  R.  Co.  v. 
Alsdurf,  68  111.  App.  149;  Wabash  R.  Co.  v. 
Brown,  2  111.  App.  516. 

Indiana. —  Southern  Indiana  R.  Co.  v.  Mar- 
tin, 160  Ind.  280,  66  N.  E.  886. 

Iowa. —  Neal  v.  Chicago,  etc.,  R.  Co.,  129 
Iowa  5,  105  N.  W.  197,  2  L.  R.  A.  N.  S.  905; 
Donald  v.  Chicago,  etc.,  R.  Co.,  93  Iowa  284, 
61  N.  W.  971,  33  L.  R.  A.  492. 

Kentucky. —  Hughes  v.  Cincinnati,  etc.,  R. 
Co.,  91  Ky.  526,  16  S.  W.  275,  13  Ky.  L. 
Rep.  72;  Maloney  v.  Louisville,  etc.,  R.  Co., 
45  S.  W.  107,  20  Ky.  L.  Rep.  67. 

Louisiana. —  Ederle  v.  Vicksburg,  etc.,  R. 
Co.,  112  La.  728,  36  So.  664. 

Massachusetts. —  Bence  v.  New  York,  etc., 
R.  Co.,  181  Mass.  221,  63  N.  E.  417;  Graham 
V.  Boston,  etc.,  R.  Co.,  156  Mass.  4,  30  N.  E. 
359. 

Michigan. —  Lendberg  v.  Brotherton  Iron 
Min.  Co.,  75  Mich.  84,  42  N.  W.  675. 

Minnesota. —  Phillips  v.  Great  Northern  R. 
Co.,  94  Minn.  110,  102  N.  W.  378;  Wendler 
V.  Red  Wing  Gas,  etc.,  Co.,  92  Minn.  122,  99 
N.  W.  625;  Bredeson  v.  C.  A.  Smith  Lumber 
Co.,  91  Minn.  317,  97  N.  W.  977;  Truax  v. 
Minneapolis,  etc.,  R.  Co.,  89  Minn.  143,  94 
N.  W.  440;  Orth  v.  St.  Paul,  etc.,  R.  Co.,  47 
Minn.  384,  50  N.  W.  363. 

Mississippi. — Illinois  Cent.  R.  Co.  v.  Jones, 
(1894)  16  So.  300. 

Missouri. —  Trigg  v.  Ozark  Land,  etc.,  Co., 
187  Mo.  227,  86  S.  W.  222;  Holmes  v. 
Brandenbaugh,  172  Mo.  53,  72  S.  W.  550; 
Epperson  v.  Postal  Tel.  Cable  Co.,  155  Mo. 
346,  50  S.  W.  795,  55  S.  W.  1050. 

New  Hampshire. —  Reynolds  V.  Burgess 
Sulphite  Fibre  Co.,  73  N.  H.  126,  59  Atl. 
615;  Deschenes  v.  Concord,  etc.,  R.  Co.,  69 
N.  H.  285,  46  Atl.  467. 

New  York. —  Geoghegan  v.  Atlas  Steamship 
Co.,  146  N.  Y.  369,  40  N.  E.  507  [affirmimg 
3  Misc.  224,  22  N.  Y.  Suppl.  749]  ;  Hudson  v. 
Rome,  etc.,  R.  Co.,  145  N.  Y.  408,  40  N.  E.  8 
[reversing  73  Hun  467,  26  N.  Y.  Suppl.  386] ; 
Cahill  V.  Hilton,  106  N.  Y.  512,  13  N.  E. 
339;  Huff  v.  American  Fire  Engine  Co.,  88 
N.  Y.  App.  Div.  324,  84  N.  Y.  Suppl.  651; 
McConnell  v.  New  York  Cent.,  etc.,  R.  Co.,  63 
N.  Y.  App.  Div.  545,  71  N.  Y.  Suppl.  616; 
Green  v.  Lawrence  Cement  Co.,  57  N.  Y.  App. 
Div.  284,  68  N.  Y.  Suppl.  7 ;  Craig  v.  Laflin, 
etc.,  Powder  Co.,  55  N.  Y.  App.  Div.  49,  67 
N.  Y.  Suppl.  74;  Welle  v.  Celluloid  Co.,  52 
N.  Y.  App.  Div.  522,  65  N.  Y.  Suppl.  370; 


Albring  v.  New  York  Cent.,  etc.,  R.  Co.,  46 
N.  Y.  App.' Div.  460,  61  N.  Y.  Suppl.  763; 
Douglass  V.  Northern  Cent.  R.  Co.,  41  N.  Y. 
App.  Div.  615,  58  N.  Y.  Suppl.  73;  Galasso 
V.  National  Steamship  Co.,  27  N.  Y.  App. 
Div.  169,  50  N.  Y.  Suppl.  417;  Ulrich  t;.  New 
York  Cent.,  etc.,  R.  Co.,  25  N.  Y.  App.  Div. 
465,  51  N.  Y.  Suppl.  5;  Hotis  v.  New  York 
Cent.,  etc.,  R.  Co.,  2  Silv.  Sup.  598,  6  N.  Y. 
Suppl.  605;  Shields  v.  Robins,  12  Misc.  332, 
33  N.  Y.  Suppl.  639 ;  Baumwald  v.  Trenkman, 
88  N.  Y.  Suppl.  182;  Dering  v.  New  York 
Cent.,  etc.,  R.  Co.,  22  N.  Y.  Suppl.  344;  Wall 
V.  Jones,  18  N.  Y.  Suppl.  674. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  V.  Andrews, 
58  Ohio  St.  426,  51  N.  E.  26;  Hunt  V.  Cald- 
well, 22  Ohio  Cir.  Ct.  283,  11  Ohio  Cir.  Dec. 
562. 

Pennsylvania. —  Savitz  v.  Lehigh,  etc.,  R. 
Co.,  199  Pa.  St.  218,  48  Atl.  987;  Lineoski 
V.  Susquehanna  Coal  Co.,  157  Pa.  St.  153, 
27  Atl.  577 ;  Tunney  ??.  Carnegie,  146  Pa.  St. 
618,  23  Atl.  207;  Philadelphia,  etc.,  R.  Co. 
V.  Hughes,  119  Pa.  St.  301,  13  Atl.  286; 
Fair  v.  Pennsylvania  R.  Co.,  9  Pa.  Cas.  591, 
14  Atl.  236. 

Rhode  Island. —  Desrosiers  v.  Bourn,  26 
R.  I.  6,  57  Atl.  935. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Walker, 
(1888)  7  S.  W.  791;  Missouri,  etc.,  R.  Co. 
V.  Greenwood,  (Civ.  App.  1905)  89  S.  W. 
810;  G.  A.  Duerler  Mfg.  Co.  v.  Dullnig,  (Civ. 
App.  1904)  83  S.  W.  889  [affirmed  in  (1905) 
87  S.  W.  332]. 

Washington. —  Hansen  v.  Seattle  Lumber 
Co.,  31  Wash.  604,  72  Pac.  457. 

West  Virginia. —  Cochran  v.  Shanahan,  51 
W.  Va.  137,  41  S.  E.  140. 

Wisconsin. — Steffen  v.  Chicago,  etc.,  R.  Co., 
46  Wis.  259,  50  N.  W.  348. 

United  States. —  Pike  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  95. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  959,  970. 

81,  Alabama. —  Highland  Ave.,  etc.,  R.  Co. 
1?.  Miller,  120  Ala.  535,  24  So.  955. 

California. —  Ryan  v.  Los  Angeles  Ice,  etc., 
Co.,  112  Cal.  244,  44  Pac.  471,  32  L.  R.  A. 
524. 

Illinois. —  Muren  Coal,  etc.,  Co.  V.  Howell, 
204  111.  515,  68  N.  E.  456  [reversing  107  lU. 
App.  1  ] ;  Chicago  Screw  Co.  v.  Weiss,  203 
111.  536,  68  N.  E.  54  [affirming  107  111.  App. 
39];  Armour  v.  Golkowska,  202  111,  144, 
66  N.  E.  1037  [affirming  95  111.  App.  492]; 
Chicago,  etc.,  R,  Co.  v.  Gillison,  72  111.  App. 
207. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Rob- 
erts, 161  Ind.  1,  67  N.  E.  530;  McFarlan 
Carriage  Co.  v.  Potter,  153  Ind.  107,  53  N.  E. 
465;  Louisville,  etc.,  R.  Co.  v.  Heck,  151  Ind. 
292,  50  N.  E.  988;  Chicago,  etc.,  R.  Co.  v. 
Beatty,  13  Ind.  App.  604,  40  N.  E.  753,  42 
N,  E.  284. 

lonoa. —  Sankey  v.  Chicago,  etc.,  R.  Co.,  IIS 
Iowa  89,  91  N.  W.  820;  Doyle  v.  Chicago, 

[IV,  H,  3,  e,  (ill)] 
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the  circumstances  must  not  only  be  consistent  with  such  fact,  but  tliej  must 
preckide  any  other  rational  conclusion.^^ 

(iv)  Negligence  of Master^^  —  (a)  In  General.  Just  what  evidence  will  be 
deemed  sufficient  to  show  negligence  on  the  part  of  the  master  must  of  course 
depend  upon  the  facts  and  circumstances  of  the  particular  case.  There  must  be 
a  preponderance  in  favor  of  plaintiff,^  but  this  may  arise  either  circumstantially 


etc.,  R.  Co.,  77  Iowa  G07,  42  N.  W.  555,  4 
L.  R.  A.  420. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Love, 
57  Kan.  36,  45  Pac.  59. 

Louisiana. —  Smith  v.  Minden  Lumber  Co., 
114  La.  1035,  38  So.  821;  Broadfoot  v.  Shreve- 
port  Cotton  Oil  Co.,  Ill  La.  467,  35  So.  643. 

Massachusetts. —  Chisholm  v.  New  England 
Tel.,  etc.,  Co.,  185  Mass.  82,  69  N.  E.  1042; 
Mahoney  v.  Bay  State  Pink  Granite  Co.,  184 
Mass.  287,  68  N.  E.  234. 

Michigan. —  Kraatz  v.  Brush  Electric  Light 
Co.,  82  Mich.  457,  46  N.  W.  787. 

Minnesota. —  Ellington  v.  Great  Northern 
R.  Co.,  92  Minn.  470,  100  N.  W.  218;  Le 
Due  V.  Northern  Pac.  R.  Co.,  92  Minn.  287, 
100  N.  W.  108;  Kurstelska  v.  Jackson,  89 
Minn.  95,  93  N.  W.  1054. 

Missouri. — Cambron  v.  Omaha,  etc.,  R.  Co., 
165  Mo.  543,  65  S.  W.  745 ;  Settle  v.  St.  Louis, 
etc.,  R.  Co.,  127  Mo.  336,  30  S.  W.  125,  48 
Am,  St.  Rep.  633;  Dutro  v.  Metropolitan  St. 
R.  Co.,  Ill  Mo.  App.  258,  86  S.  W.  915; 
Shore  v.  American  Bridge  Co.,  Ill  Mo.  App. 
278,  86  S.  W.  905;  Haworth  v.  Kansas  City 
Southern  R.  Co.,  94  Mo.  App.  215,  68  S.  W. 
Ill;  Devore  v.  St.  Louis,  etc.,  R.  Co.,  86 
Mo.  App  429;  Duggan  v.  Wabash  Western 
R.  Co.,  46  Mo.  App.  266;  Schultz  v.  Moon, 
33  Mo.  App.  329. 

New  York. —  Faith  v.  New  York  Cent.,  etc., 
R.  Co.,  109  N.  Y.  App.  Div.  222,  95  N.  Y. 
Suppl.  774;  Hoes  v.  New  York,  etc.,  R.  Co., 
73  N.  Y.  App.  Div.  363,  77  N.  Y.  Suppl.  117 ; 
Fowler  v.  Buffalo  Furnace  Co.,  41  N.  Y.  App. 
Div.  84,  58  N.  Y.  Suppl.  223;  Hosford  v. 
New  York  Cent.,  etc.,  R.  Co.,  39  N.  Y.  App. 
Div.  327,  56  N.  Y.  Suppl.  933 ;  Ford  v.  Lyons, 
41  Hun  512;  Jones  v.  New  York  Cent.,  etc., 
R.  Co.,  28  Hun  364  [affirmed  in  92  N.  Y. 
628]. 

Oregon. —  Miller  v.  Inman,  40  Oreg.  161, 
66  Pac.  713. 

Rhode  Island. —  Sherman  v.  J.  W.  Bishop 
Co.,  23  R.  I.  6,  49  Atl.  39. 

South  Carolina. —  Farley  v.  Charleston 
Basket,  etc.,  Co.,  51  S.  C.  222,  28  S.  E.  193, 
401. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Melville, 
(Civ.  App.  1905)  87  S.  W.  863;  Ft.  Worth, 
etc.,  R.  Co.  V.  Caskey,  (Civ.  App.  1904)  84 
S.  W.  264;  San  Antonio,  etc.,  R.  Co.  V. 
Brock,  35  Tex.  Civ.  App.  155,  80  S.  W.  422: 
Texas,  etc.,  R.  Co.  v.  Kelly,  34  Tex.  Civ.  App. 
21,  80  S.  W.  1073;  Texas,  etc.,  R.  Co.  c. 
Gardner,  29  Tex.  Civ.  App.  90,  69  S.  W.  217; 
International,  etc.,  R.  Co.  v.  Newburn,  (Civ. 
App.  1900)  58  S.  W.  542  [affirmed  in  94 
Tex.  310,  60  S.  W.  429]  ;  International,  etc., 
R.  Co.  V.  Johnson,  23  Tex.  Civ.  App.  160, 
55  S.  W.  772;  International,  etc.,  R.  Co.  v. 
Turner,    (Civ.  App.   1897)    43   S.  W.  560; 

[IV,  H,  3,  e,  (III)] 


San  Antonio,  etc.,  R.  Co.  v.  Gillum,  (Civ. 
App.  1895)  30  S.  W.  697. 

Utah. —  Hicks  v.  Southern  Pac.  Co.,  27 
Utah  526,  76  Pac.  625;  Mangum  v.  Bullion, 
etc.,  Min.  Co.,  15  Utah  534,  50  Pac.  834. 

Washington. —  Janko  v.  West  Coast  Mfg., 
etc.,  Co.,  40  Wash.  230,  82  Pac.  284;  Gold- 
thorpe  V.  Clark-Nickerson  Lumber  Co.,  31 
Wash.  467,  71  Pac.  1091;  Shoemaker  v. 
Bryant  Lumber,  etc..  Mill  Co.,  27  Wash.  637, 
68^Pac.  380. 

Wisconsin. —  Nix  v.  C.  Reiss  Coal  Co.,  114 
Wis.  493,  90  N.  W.  437;  McClarney  v. 
Chicago,  etc.,  R.  Co.,  80  Wis.  277,  49  N.  W. 
963. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  959,  970. 

82.  Wheelan  v.  Chicago,  etc.,  R.  Co.,  85 
Iowa  167,  52  N.  W.  119. 

83.  Cause  of  injury  see  supra,  IV,  H,  3,  c, 
(III). 

84.  Evidence  held  insufficient  to  show  neg- 
ligence.—  Alabama. —  Western  R.  Co.  v.  Ar- 
nett,  137  Ala.  414,  34  So.  997;  Birmingham 
Furnace,  etc.,  Co.  v.  Gross,  97  Ala.  220,  12 
So.  36. 

Georgia. —  Evans  v.  Josephine  Mills,  124 
Ga.  318,  52  S.  E.  538. 

Illinois. —  Cliicago,  etc.,  R.  Co.  v.  Driscoll, 
176  111.  330,  52  N.  E.  921  [reversing  70  111. 
App.  91]  ;  Casev  v.  Daugherty,  118  111.  App. 
134;  Illinois  Cent.  R.  Co.  v.  May,  106  111. 
App.  613;  Illinois  Steel  Co.  v.  Bycyznski,  106 
111.  App.  331. 

Iowa. —  Thayer  v.  Smoky  Hollow  Coal  Co., 
121  Iowa  121,  96  N.  W.  718;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  120  Iowa  280,  92  N.  W. 
662;  Ferguson  v.  Chicago,  etc.,  R.  Co.,  100 
Iowa  733,  69  N.  W.  1026;  Kerr  v.  Keokuk 
Waterworks  Co.,  95  Iowa  509,  64  N.  W.  596. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Weaver, 
35  Kan.  412,  11  Pac.  408_,  57  Am.  Rep.  176. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  v.  Hill, 
89  S.  W.  523,  28  Ky.  L.  Rep.  530;  Yates  v. 
Miller's  Creek  Constr.  Co.,  89  S.  W.  241,  28 
Ky.  L.  Rep.  331. 

Maine. —  McTaggart  v.  Maine  Cent.  R.  Co., 
100  Me.  223,  60  Atl.  1027;  Bryant  v.  Great 
Northern  Paper  Co.,  100  Me.  171,  60  Atl.  797; 
Roberts  v.  Boston,  etc.,  R.  Co.,  88  Me.  260, 
34  Atl.  28. 

Massachusetts. —  McRea  v.  Hood  Rubber 
Co.,  187  Mass.  326,  72  N.  E.  1015;  Hofnauer 
V.  R.  H.  White  Co.,  186  Mass.  47,  70  N.  E. 
1038;  Gilgan  v.  New  York,  etc.,  R.  Co.,  185 
Mass.  139,  69  N.  E.  1062;  Connors  v.  Mer- 
chants' Mfg.  Co.,  184  Mass.  466,  69  N.  E. 
218;  Archambault  v.  Archambault,  184  Mass. 
274,  68  N.  E.  199;  Martin  v.  Boston,  etc.,  R. 
Co.,  175  Mass.  502,  56  N.  E.  719;  Murphy  v. 
Boston,  etc.,  R.  Co.,  167  Mass.  64,  44  N.  E. 
1087;  Flynn  v.  Beebe,  98  Mass.  575. 
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or  direct! J ;     and  in  any  event  the  question  slioiild  be  submitted  to  tlie  jury 


Michigan. —  Kopf  v.  Monroe  Stone  Co.,  133 
Mich.  286,  95  N.  W.  72;  Peppett  v.  Michigan 
Cent.  R.  Co.,  119  Mich.  640,  78  N.  W.  900. 

Minnesota. —  Griffin  v.  Minnesota  Transfer 
R.  Co.,  94  Minn.  191,  102  N.  W.  391;  Holland 
V.  Great  Northern  R.  Co.,  93  Minn.  373,  101 
N.  W.  608;  Thomas  v.  Smith,  90  Minn.  379, 
97  N.  W.  141;  Hermann  v.  Clark,  89  Minn. 
132,  04  N.  W.  430;  Manley  v.  Minneapolis 
Paint  Co.,  76  Minn.  169,  78  N.  W.  1050. 

Missouri. —  Helm  r.  Missouri  Pac.  R.  Co., 
185  Mo.  212,  84  S.  W.  5. 

Nebraska. —  Fremont  Tel.  Co.  v.  Keeler, 
(1904)  101  N.  W.  245;  Chicago,  etc.,  R.  Co. 
V.  Soderberg,  50  Nebr.  674,  70  N.  W.  230. 

Neio  Jersey. —  Ricker  v.  Central  R.  Co., 
(Sup.  1905)  61  Atl.  89;  Ahearn  r.  Central 
R.  Co.,  (Sup.  1900)  45  Atl.  1032;  Brown  v. 
Paterson  Parchment  Paper  Co.,  65  N.  J.  L. 
Ill,  46  Atl.  756. 

New  York. —  McManus  v.  Davitt,  94  N.  Y. 
App.  Div.  481,  88  N.  Y.  Suppl.  55;  Kindorf 
V.  Hoellerer,  87  N.  Y.  Ar>p.  Div.  628,  84  N.  Y. 
Suppl.  465;  Callan  v.  Pugh,  54  N.  Y.  App. 
Div.  545,  66  N.  Y.  Suppl.  1118;  Quigley  v. 
Levering.  50  N.  Y.  App.  Div.  354,  63  N.  Y. 
Suppl.  1059;  Pfeffer  v.  Stein,  26  N.  Y.  App. 
Div.  535,  50  N.  Y.  Suppl.  516;  Prescott  v. 
J.  Ottman  Lith.  Co.,  20  N.  Y.  App.  Div.  397, 
46  N.  Y.  Suppl.  812;  O'Connell  v.  Clark,  6 
N.  Y.  App.  Div.  33,  39  N.  Y.  Suppl.  454. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Vogel- 
son,  23  Ohio  Cir.  Ct.  361. 

Pennsylvania. —  Meixner  v.  Philadelphia 
Brewing  Co.,  210  Pa.  St.  597,  60  Atl.  259  : 
Lawson  v.  American  Steel,  etc.,  Co.,  204  Pa. 
St.  604,  54  Atl.  476;  Whitlev  r.  Evans,  30 
Pa.  Super.  Ct.  41;  Hanna  v.  Gresh,  16  Montg. 
Co.  Rep.  182. 

Texas. —  International,  etc.,  R.  Co.  v.  Still, 
(Civ.  App.  1905)  88  S.  W.  257;  G.  A.  Duer- 
ler  Mfg.  Co.  v.  Dullnig,  (Civ.  App.  1904)  83 
S.  W.  889  [affirmed  in  (1905)  87  S.  W.  332]  ; 
Jones  V.  Missouri,  etc.,  R.  Co.,  32  Tex.  Civ. 
App.  286,  73  S.  W.  1090;  Houston,  etc.,  R. 
Co.  V.  Martin,  21  Tex.  Civ.  App.  207,  51 
S.  W.  641;  San  Antonio,  etc.,  R.  Co.  v.  Bol- 
ster, (Civ.  App.  1899)  51  S.  W.  41. 

Virginia. —  Wise  Terminal  Co.  v.  McCor- 
mick,  104  Va.  400,  51  S.  E.  731. 

Wisco7isin. —  Hibbard  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  624,  78  N.  W.  781;  Lee  v.  Chi- 
cago, etc.,  R.  Co.,  101  Wis.  352,  77  N.  W. 
714. 

United  States.— The  Troy,  121  Fed.  901; 
Boudrot  V.  Cochrane  Chemical  Co.,  110  Fed. 
919. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  954. 

Payment  of  wages  to  an  injured  employee 
after  the  accident  when  no  services  were  ren- 
dered is  not  to  be  taken  as  an  admission  of 
liability,  where  the  employee  was  a  faithful 
servant  for  some  time  before  the  accident. 
Hanna  v.  Gresh,  16  Montg.  Co.  Rep.  (Pa.) 
182. 

That  the  master  holds  an  indemnity  policy 

insuring  him  against  liability  for  injuries  to 


his  employees  by  his  negligence,  and  requir- 
ing the  company  to  defend  an  action  against 
him  for  such  injuries,  is  not  an  admission  of 
negligence  on  the  part  of  the  insured.  Man- 
ley  I?.  Minneapolis  Paint  Co.,  76  Minn.  169, 

78  N.  W.  1050. 

Wilful  negligence  not  shown  see  Collins 
Cincinnati,  etc.,  R.  Co.,  18  S.  W.  11,  13  Ky. 
L.  Rep.  670. 

85.  Negligence  shown. — Alabama. —  North- 
ern Alabama  R.  Co.  v.  Shea,  142  Ala.  119,  37 
So.  796. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  i*.  Mc- 
Cain, 67  Ark.  377,  55  S.  W.  165. 

California. —  Grijalva  v.  Southern  Pac.  Co., 
137  Cal.  569,  70  Pac.  622. 

Connecticut. —  See  Ebert  v.  Hartley,  72 
Conn.  453,  44  Atl.  723,  in  which  defendant 
had  suffered  judgment  by  default. 

Illinois. —  Commonwealth  Electric  Co.  v. 
Rose,  214  111.  545,  73  N.  E.  780  [affirming 

114  111.  App.  181];  Chicago,  etc.,  R.  Co.  v. 
Driscoll,  207  111.  9,  69  N.  E.  620  [affirming 
107  111.  App.  615]  ;  Illinois  Steel  Co.  v.'R.yska, 
200  111.  280,  65  N.  E.  734  [affirming  102  111. 
App.  347]  ;  Illinois  Steel  Co.  v.  Stonevick, 
199  111.  122,  64  N.  E.  1014;  Helmbacher 
Forge,  etc.,  Co.  v.  Garrett,  119  111.  App.  166; 
Baltimore,  etc.,  R.  Co.  v.  Alsop,  71  111.  App. 
54. 

Indiana. —  Southern  Indiana  R.  Co.  v.  Fine, 
163  Ind.  617,  72  N.  E.  589;  Peerless  Stone 
Co.  V.  Wray,  152  Ind.  27,  51  N.  E.  326. 

Kansas. —  Buoy  v.  Clyde  Milling,  etc.,  Co., 
68  Kan.  436,  75  Pac.  466. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Davis, 

115  Ky.  270,  71  S.  W.  658,  24  Ky.  L.  Rep. 
1415;  Louisville,  etc.,  R.  Co.  v.  Richardson, 
66  S.  W.  631,  23  Ky.  L.  Rep.  2090;  Louis- 
ville, etc.,  R.  Co.  V.  Sanders,  44  S.  W.  644,  19 
Ky.  L.  Rep.  1941. 

Louisiana. —  Stewart  v.  Texas,  etc.,  R.  Co., 
113  La.  525,  37  So.  129. 

Maine. —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278,  59  Atl.  285;  Withee  v.  Somerset 
Traction  Co.,  98  Me.  61,  56  Atl.  204. 

Maryland. —  Winkelmann,  etc..  Drug  Co.  v. 
Colladay,  88  Md.  78,  40  Atl.  1078. 

Massachusetts. —  McPhee  v.  New  England 
Structural  Co.,  188  Mass.  141,  74  N.  E.  303; 
Cavagnaro  v.  Clark,  171  Mass.  359,  50  N.  E. 
542. 

Michigan. —  Milbourne  v.  Arnold  Electric 
Power  Station  Co.,  140  Mich.  316,  103  N.  W. 
821,  70  L.  R.  A.  600;  McLean  v.  Pere  Mar- 
quette R.  Co.,  137  Mich.  482,  100  N.  W.  748. 

Minnesota. —  Jensen  v.  Commodore  Min. 
Co.,  94  Minn.  53,  101  N.  W.  944;  Bennett 
V.  E.  W.  Backus  Lumber  Co.,  77  Minn.  198, 

79  N.  W.  682. 

Mississippi. —  Farmer  v.  Cumberland  Tel., 
etc.,  Co.,  86  Miss.  55,  38  So.  775. 

Missouri. —  Jones  v.  Kansas  Citv,  etc.,  R. 
Co.,  178  Mo.  528,  77  S.  W.  890,*^  101  Am. 
St.  Rep.  434;  Bender  v.  St.  Louis,  etc.,  R.  Co., 
137  Mo.  240,  37  S.  W.  132  (demurrer  to  evi- 
dence) ;  Warren  v.  Chicago,  etc.,  R.  Co.,  113 
Mo.  App.  498,  87  S.  W.  585. 

[IV,  H,  3,  e,  (IV),  (A^l 
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wliere  there  is  any  evidence  whatever,  wliich  has  a  tendency  to  show  the 
neghgence  alleged.^^ 

(b)  Existence  of  Defect  or  Hajpjpening  of  Accident  or  Injury P  Mere  proof 
of  the  existence  of  a  defect  or  of  the  happening  of  the  accident  or  injury  is  not, 


Isfebraska  —  Norfolk  Beet- Sugar  Co.  v. 
Burnett,  55  Nebr.  360,  75  N.  W.  839. 

'Nevada. —  Roberti  v.  Anderson,  27  Nev. 
396,  76  Pac.  30. 

Neio  Hampshire. —  Hamel  v.  Newmarket 
Mfg.  Co.,  73  N.  H.  386,  62  Atl.  592. 

New  York  —  Faith  v.  New  York  Cent.,  etc., 
R,  Co.,  109  N.  Y.  App.  Div.  222,  95  N.  Y. 
Suppl.  774;  Hunt  v.  Dexter  Sulphite  Pulp, 
etc.,  Co.,  100  N.  Y.  App.  Div.  119,  91  N.  Y. 
Suppl.  279;  Quinn  v.  Brooklyn  Heights  R. 
Co.,  91  N.  Y.  App.  Div.  489,  86  N.  Y.  Suppl. 
883;  Mendizabal  v.  New  York  Cent.,  etc.,  R. 
Co.,  89  N.  Y.  App.  Div.  386,  85  N.  Y.  Suppl. 
896 ;  Wiedeman  v.  Everard,  56  N.  Y.  App.  Div. 
358,  67  N.  Y.  Suppl.  738. 

Rhode  Island. —  McGarrity  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  269,  55  Atl.  718. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Jack- 
son, 106  Tenn.  438,  61  S.  W.  771. 

Texas. —  Cane  Belt  R.  Co.  v.  Crosson,  ( Civ. 
App.  1905)  87  S.  W.  867;  Robertson  v.  Tram- 
mell,  (Civ.  App.  1904)  83  S.  W.  258  [af- 
firmed in  98  Tex.  364,  83  S.  W.  1098]; 
Galloway  v.  San  Antonio,  etc.,  R.  Co., 
(Civ.  App.  1903)  78  S.  W.  32;  St.  Louis 
South  Western  R.  Co.  v.  Smith,  30  Tex. 
Civ.  App.  336,  70  S.  W.  789;  Missouri,  etc., 
R.  Co.  V.  Mayfield,  29  Tex.  Civ.  App.  477, 
68  S.  W.  807  ;*  Texas,  etc.,  R.  Co.  v.  Gardner, 
29  Tex.  Civ.  App.  90,  69  S.  W.  217;  Galves- 
ton, etc.,  R.  Co.  V.  Sanchez,  (Civ.  App,  1901) 
65  S.  W.  893;  Galveston,  etc.,  R.  Co.  v. 
Sanders,  (Civ.  App.  1901)  65  S.  W.  889; 
Galveston,  etc.,  R.  Co.  v.  Dehnisch,  (Civ.  App. 
1900)  57  S.  W.  64;  Houston,  etc.,  R.  Co.  v. 
White,  23  Tex.  Civ.  App.  280,  56  S.  W.  204; 
Missouri,  etc.,  R.  Co.  v.  Crowder,  (Civ.  App. 
1899)  55  S.  W.  380. 

Utah. —  Palmquist  V.  Mine,  etc.,  Supply 
Co.,  25  Utah  257,  70  Pac.  994. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Spencer, 
104  Va.  657,  52  S.  E.  310;  Norfolk,  etc.,  R. 
Co.  V.  Wade,  102  Va.  140,  45  S.  E.  915. 

Wisconsin. —  Nicoud  v.  Wagner,  106  Wis. 
67,  81  N.  W.  999. 

United  States. —  Cecil  v.  American  Sheet 
Steel  Co.,  129  Fed.  542,  64  C.  C.  A.  72;  Con- 
ner V.  Pioneer  Fire-Proof  Constr.  Co.,  29 
Fed.  629. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  954. 
Inexperienced    or   youthful    employees. — 

Grijalva  v.  Southern  Pac.  Co.,  137  Cal.  569, 
70  Pac.  622;  Black  v.  Middle  Georgia,  etc., 
R.  Co.,  104  Ga.  561,  31  S.  E.  404;  Marquette 
Third  Vein  Coal  Co.  v.  Dielie,  208  HI.  116, 
70  N.  E.  17;  Flickner  v.  Lambert,  36 
Ind.  App.  524,  74  N.  E.  263;  La  Porte  Car- 
riage Co.  V.  Sullender,  (Ind.  App.  1904)  71 
N.  E.  922  (construing  Burns  Annot.  St. 
(1901)  §  7087&)  ;  Sprague  v.  Atlee,  81  Iowa 
1,  46  N.  W.  756;  Patterson  v.  Cole,  67  Kan. 
441,  73  Pac.  54;  Rudberg  v.  Bowden  Felting 

[IV,  H,  3,  e.  (IV),  (A)l 


Co.,  188  Mass.  365,  74  N.  E.  590;  Bowden 
V.  Marlborough  Electric  Mach.,  etc.,  Co.,  185 
Mass.  549,  70  N.  E.  1016;  Coffee  v.  Phillips, 
21  Misc.  (N.  Y.)  663,  47  N.  Y.  Suppl.  1105; 
Bowers  v.  Star  Logging  Co.,  41  Oreg.  301,  68 
Pac.  516;  Brislin  v.  Kingston  Coal  Co.,  20 
Pa.  Super.  Ct.  234.  Compare  McMellen  v. 
Union  News  Co.,  144  Pa.  St.  332,  22  Atl. 
706;  Willis  v.  Cherokee  Falls  Mfg.  Co.,  72 
S.  C.  126,  51  S.  E.  538;  Barksdale  v.  Laurens, 
58  S.  C.  413,  36  S.  E.  661;  Trinitv,  etc.,  R. 
Co.  V.  Lane,  79  Tex.  643,  15  S.  W.  477,  10 
S.  W.  18;  Texarkana,  etc.,  R.  Co.  v.  Preacher, 
(Tex.  Civ.  App.  1900)  59  S.  W.  593;  Moore 
Lime  Co.  v.  Johnston,  103  Va.  84,  48  S.  E. 
557;  Dingee  v.  Unrue,  98  Va.  247,  35  S.  E. 
794;  Bigelow  v.  Danielson,  102  Wis.  470,  78 
N.  W.  599;  Nadau  v.  White  River  Lumber 
Co.,  76  Wis.  120,  43  N.  W.  1135,  20  Am. 
St.  Rep.  29.  Compare  Mary  Lee  Coal,  etc., 
Co.  V.  Chambliss,  97  Ala.  171,  11  So.  897: 
Cantwell  v.  Brennan,  125  Mich.  349,  84  N.  W. 
299. 

86.  Evidence  held  sufficient  for  submission 
to  jury. —  California. —  Hanley  v.  California 
Bridge,  etc.,  Co.,  127  Cal.  232,  59  Pac.  577, 
47  L.  R.  A.  597,  in  which  there  was  a  motion 
for  nonsuit. 

loiva. —  Morbey  v.  Chicago,  etc.,  R.  Co.,  105 
Iowa  46,  74  N.  W.  751. 

Kentucky. —  Ashland  Coal,  etc.,  R.  Co.  v. 
Wallace,  101  Ky.  626,  42  S.  W.  744,  43  S.  W. 
207,  19  Ky.  L.^Rep.  849;  Kentucky  Cent.  R, 
Co.  V.  Carr,  43  S.  W.  193,  19  Ky.  L.  Rep. 
1172. 

Massachusetts. —  Leslie  v.  Granite  R.  Co., 
172  Mass.  468,  52  N.  E.  542;  Kalleck  v. 
Deering,  169  Mass.  200,  47  N.  E.  698;  Red- 
mund  V.  Butler,  168  Mass.  367,  47  N.  E.  108. 

Missouri. —  Harris  v.  H.  D.  Williams  Coop- 
erage Co.,  107  Mo.  App.  249,  80  S.  W.  924; 
Eberly  v.  Chicago,  etc.,  R.  Co.,  96  Mo.  App. 
361,  70  S.  W.  381.  Compare  Caldwell  v.  Mis- 
souri Pac.  R.  Co.,  181  Mo.  455,  80  S.  W.  897. 

New  Jersey. —  Mills  v.  Maine  Ice  Co.,  51 
N.  J.  L.  342,  17  Atl.  695. 

New  York. —  Hatton  v.  Hilton  Bridge 
Constr.  Co.,  42  N.  Y.  App.  Div.  398,  59 
N.  Y.  Suppl.  272.  Compare  Hauk  v.  Standard 
Oil  Co.,  38  N.  Y.  App.  Div.  621,  56  N.  Y. 
Suppl.  273. 

North  Carolina. —  Johnson  v.  Southern  R. 
Co.,  122  N.  C.  955,  29  S.  E.  784. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1899)  51  S.  W.  506;  Interna- 
tional, etc.,  R.  Co.  V.  Bonatz,  (Civ.  App. 
1898)  48  S.  W.  767. 

See  34  Cent.  Dig.  tit.  "Master  and  Serv- 
ant," §  954. 

Question  of  negligence  properly  withheld 
from  jury  see  Fritz  v.  Salt  Lake,  etc.,  Gas, 
etc.,  Co.,  18  Utah  493,  56  Pac.  90. 

87.  As  raising  question  for  jury  see  infra, 
IV,  H,  6,  a,  (III). 
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without  more,  sufficient  to  establish  the  master's  negligence,^^  unless  he  has  been 
guilty  of  a  failure  to  comply  with  some  positive  statutory  requirement,  such  as 
tlie  Interstate  Commerce  Safety  Appliance  Act,^^  or  the  New  York  Labor  Law.^ 
Where,  however,  under  the  latter  law,  the  evidence  shows  that  the  selection  of 
an  appliance  was  a  detail  of  the  work,  left  to  the  employees,  the  master  will  not 
be  liable  for  defects.^^ 

(c)  Defective  or  Dangerous  Appliances  or  Places  —  (1)  In  General.  "What 
evidence  will  be  sufficient  to  show  negligence  in  failing  to  provide  reasonably 
safe  appliances  or  places  for  work  must  depend  upon  the  facts  and  circumstances 
of  each  particular  case.^^ 


Incompetency  of  fellow  servants  see  infra, 

IV,  H,  3,  c,  (v). 

88.  Alabama. —  Kansas  City,  etc.,  R.  Co. 

V.  Flippo,  138  Ala.  487,  35  So.  457.  Compare 
Alabama  Great  Southern  R.  Co.  v.  Bailey, 
112  Ala.  167,  20  So.  313. 

California. —  Madden  v.  Occidental,  etc., 
Steamship  Co.,  86  Cal.  445,  25  P.ic.  5. 

Iowa. — Kuhns  v.  Wisconsin,  etc.,  R.  Co., 
70  Iowa  561,  31  N.  W.  868. 

Kentucky. — Cincinnati,  etc.,  R.  Co.  v.  Cook, 
73  S.  W.  765,  24  Ky.  L.  Rep.  2152,  75 
S.  W.  218,  25  Ky.  L.  Rep.  356;  Johnston 
V.  East  Tennessee,  etc.,  R.  Co.,  30  S.  W. 
415,  17  Ky.  L.  Rep.  67. 

Louisiana. —  Henry  v.  Brackenridge  Lum- 
ber Co.,  48  La.  Ann.  950,  20  So.  221.  But 
see  Clairain  v.  Western  Union  Tel.  Co.,  40 
La.  Ann.  178,  3  So.  625. 

Maryland. —  South  Baltimore  Car  Works 
V.  Schaefer,  96  Md.  88,  53  Atl.  665,  94 
Am.  St.  Rep.  560. 

Massachusetts. —  Hofnauer  v.  R.  H.  White 
Co.,  186  Mass.  47,  70  N.  E.  1038;  Drum  v. 
New  England  Cotton  Yarn  Co.,  180  Mass. 
113,  61  N.  E.  812;  Harnois  v.  Cutting,  174 
Mass.  398,  54  N.  E.  842;  Clare  v.  New  York, 
etc.,  R.  Co.,  167  Mass.  39,  44  N.  E.  1054; 
Chandler  v.  NW  York,  etc.,  R..  Co.,  159 
Mass.  589,  35  N.  E.  89;  Blanchette  v.  Border 
City  Mfg.  Co.,  143  Mass.  21,  8  N.  E, 
430. 

Michigan. —  Whitcomb  v.  Detroit  Electric 
R.  Co.,  125  Mich.  572,  84  N.  W.  1072;  Pep- 
pett  V.  Michigan  Cent.  R.  Co.,  119  Mich.  640, 
78  N.  W.  900, 

Minnesota  —  Koslowski  v.  Thaver,  66 
Minn.  150,  68  N.  W.  973. 

Missouri. —  Plefka  v.  Knapp,  145  Mo.  316, 
46  S.  W.  974. 

New  Hampshire. —  Nash  v.  Nashua  Iron, 
etc.,  Co.,  62  N.  H.  406. 

ISlew  York. —  Hannigan  v.  Lehigh,  etc.,  R. 
Co.,  157  N.  Y.  244.  51  N.  E.  992  [reversing 
91  Hun  300,  36  N.  Y.  Suppl.  293];  Fitz- 
gerald V.  New  York  Cent.,  etc.,  R.  Co.,  154 
N.  Y.  263,  48  N.  E.  514;  Dobbins  v.  Brown, 
119  N.  Y.  188,  23  N.  E.  537;  Quinlan  v. 
New  York,  etc.,  R.  Co.,  89  N.  Y.  App.  Div. 
266,  85  N.  Y.  Suppl.  814;  Nolan  v.  Brooklyn 
Heights  R.  Co.,  68  N.  Y.  App.  Div.  219,  74 
N.  Y.  Suppl.  120;  Fink  v.  Slade,  66  N.  Y. 
App.  Div.  105,  72  N.  Y.  Suppl.  821;  Kern 
V.  Burden  Iron  Co..  40  N.  Y.  App.  Div.  547, 
57  N.  Y.  Suppl.  965;  Garvey  v.  New  York, 
etc..  Mail  Steamship  Co.,  26  N.  Y.  App.  Div. 


456,  50  N.  Y.  Suppl.  77;  Martin  v.  Cook,  60 
Hun  577,  14  N.  Y.  Suppl.  329. 

Oregon. —  Duntley  v.  Inman,  42  Oreg.  334, 
70  Pac.  529,  59  L.  R.  A.  785. 

Pennsylvania. —  McGinnis  v.  Kerr,  204 
Pa.  St.  615,  54  Atl.  479;  Kupp  v.  Rummel, 
199  Pa.  St.  90,  48  Atl.  679;  Wojciechowski 
V.  Spreckels  Sugar  Refining  Co.,  177  Pa.  St. 
57,  35  Atl.  596;  Mixter  v.  Imperial  Coal  Co., 
152  Pa.  St.  395,  25  Atl.  587. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Fowler,  56 
Tex.  452;  Texas  Mexican  R.  Co.  v.  Mendez, 
(Civ.  App.  1903)  78  S.  W.  25;  McNiff  v. 
Texas  Midland  R.  Co.,  26  Tex.  Civ.  App.  558, 

64  S.  W.  1010.  But  see  Gulf,  etc.,  R.  Co.  v. 
Wood,  (Civ.  App.  1901)  63  S.  W.  164. 

Washington. —  Stratton  v.  C.  H.  Nichols 
Lumber  Co.,  39  Wash.  323,  81  Pac.  831,  109 
Am.  St.  Rep.  881. 

Wisconsin. —  Cosgrove  v.  Filer,  etc.,  Co., 
112  Wis.  457,  88  N.  W.  220.  Compare  Beyer s- 
dorf  V.  Cream  City  Sash,  etc.,  Co.,  109  Wis. 
456,  84  N.  W.  860. 

United  States. — Patton  v.  Texas,  etc.,  R. 
Co.,  95  Fed.  244,  37  C.  C.  A.  56;  Southern 
Pac.  Co.  V.  Johnson,  69  Fed.  559,  16  C.  C.  A. 
317;  The  Harry  Buschman,  33  Fed.  558.  But 
see  The  Yoxford,  33  Fed.  521. 

See  34  Cent.  Dig.  tit.  "  Master  and  Serv- 
ant," §  955. 

That  an  appliance  turns  out  to  be  unsafe 
will  not  establish  the  liability  of  the  master 
for  the  injury  received  thereby,  unless  the 
circumstances  justify  an  inference  that  the 
master  had  not  used  the  reasonable  care  re- 
quired of  him.  Baldwin  v.  Atlantic  City  R. 
Co.,  64  N.  J.  L.  232,  45  Atl.  810. 

89.  Mobile,  etc.,  R.  Co.  v.  Bromberg,  141 
Ala.  258,  37  So.  395. 

90.  Stewart  v.  Ferguson,  164  N.  Y.  553,  58 
N.  E.  662  [affirming  52  N.  Y.  App.  Div.  317, 

65  N.  Y.  Suppl.  149]  ;  Tierney  v.  Vunck,  97 
N.  Y.  App.  Div.  1,  89  N.  Y.  Suppl.  612; 
Johnson  v.  Roach,  83  N.  Y.  App.  Div.  351, 
82  N.  Y.  Suppl.  203.  Compare  Holzman  v. 
Katzman,  84  N.  Y.  Suppl.  250. 

91.  Ebbitt  V.  Milliken,  103  N.  Y.  App.  Div. 
211,  92  N.  Y.  Suppl.  1033. 

92.  Cause  of  injury  see  supra,  IV,  H,  3,  c, 
(m). 

Existence  of  defect  or  happening  of  acci- 
dent see  supra,  IV,  H,  3,  c,  (iv),  (b). 

93.  Negligence  in  regard  to  appliances  or 
places  for  work  shown. —  Alabama. —  North- 
ern Alabama  R.  Co.  v.  Shea,  142  Ala.  119,  37 
So.  796,  defective  track. 

[IV,  H,  3,  c,  (IV),  (c),  (1)] 


1M8    [26  Cye.]  MASTER  AND  SEE  YANT 


(2)  Cltstomaey  Appliances.    Proof  that  an  appliance  is  one  customarily  used 


Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Rob- 
bins,  57  Ark.  377,  21  S.  W.  886  (defective 
track)  ;  Little  Rock,  etc.,  R.  Co.  v.  Voss, 
(1892)  18  S.  W.  172  (obstruction  on  track). 

California. —  Monaghan  v.  Pacific  Rolling- 
Mill  Co.,  81  Cal.  190,  22  Pac.  590. 

Georgia  —  Ousley  v.  Central  R.,  etc.,  Co., 
86  Ga.  538,  12  S.  E.  938,  defective  draw-bar. 

Illinois. —  Illinois  Steel  Co.  v.  Olste,  214 
111.  181,  73  N.  E.  585;  Henrietta  Coal  Co.  v. 
Campbell,  211  111.  216,  71  N.  E.  863  [affirm- 
ing 112  111.  App.  452] ;  Rock  Island  Sash,  etc.. 
Works  V.  Pohlman,  210  111.  133,  71  N.  E. 
428  [affirming  99  111.  App.  670]  ;  Illinois 
Cent.  R.  Co.  v.  Behrens,  208  111.  20,  69  N.  E. 
796  [affirming  106  111.  App.  471];  Riverton 
Coal  Co.  V.  Shepherd,  207  111.  395,  69  N.  E. 
921;  Momence  Stone  Co.  v.  Turrell,  205  111. 
615,  68  N.  E.  1078  [affirming  106  111.  App. 
160]  ;  John  S.  Metcalf  Co.  v.  Nystedt,  203  111. 
333,  67  N.  E.  374  [affirming  102  111.  App. 
71];  Union  Bridge  Co.  v.  Teehan,  190  111. 
374,  60  N.  E.  533  [affirming  92  111.  App. 
259]  ;  Pioneer  Cooperage  Co.  v.  Romanowicz, 
186  111.  9.  57  N.  E.  864  [affirming  85  111.  App. 
487] ;  Ross  v.  Shanley,  185  111.  390,  56  N.  E. 
1105  [affirming  86  111.  App.  144]  ;  Donley 
V.  Dougherty,  174  111.  582,  51  N.  E.  714  [af- 
firming 75  ill.  App.  379] ;  National  Linseed 
Oil  Co.  V.  McBlain,  164  111.  597,  45  N.  E. 
1015  [affirming  64  111.  App.  117]  ;  Joliet  Steel 
Co.  V.  Shields,  146  111.  603,  34  N.  E.  1108 
[affirming  45  111.  App.  453]  ;  Chicago  Union 
Traction  Co.  v.  Sawrisch,  119  111.  App.  349 
[affirmed  in  218  111.  130,  75  N.  E.  797]  ; 
Jupiter  Coal  Min.  Co.  v.  Mercer,  84  111.  App. 
96. 

Indiana. —  Perry-Matthews-Buskirk  Stone 
Co.  V.  Speer,  (App.  1905)  73  N.  E.  933;  Chi- 
cago, etc.,  R.  Co.  V.  Marton,  31  Ind.  App.  308, 
65  N.  E.  591;  Pittsburgh,  etc.,  R.  Co.  v. 
Parish,  28  Ind.  App.  189,  62  N.  E.  514,  91 
Am.  St.  Rep.  120;  Pennsylvania  Co.  v.  Bur- 
gett,  7  Ind.  App.  338,  33  N.  E.  914,  34  N.  E. 
650. 

Iowa  —  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84,  102  N.  W.  422  (defective  brake); 
Taylor  v.  Star  Coal  Co.,  110  Iowa  40,  81 
N.  W.  249;  Allen  v.  Chicago,  etc.,  R.  Co.,  95 
Iowa  592,  64  IST.  W.  613  (defective  blocked 
frog)  ;  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380,  49  N.  W.  990  (defective  track). 

Kansas. — Atchison,  etc.,  R.  Co.  v,  Stanley, 
71  Kan.  520,  81  Pac.  176  (defective  road- 
bed) ;  Chicago,  etc.,  R.  Co.  v,  Blevins,  46  Kan. 
370,  26  Pac.  687. 

Kentucky  —  Louisville,  etc.,  R.  Co.  V.  Poul- 
ter,  119  Ky.  558,  84  S.  W.  576,  27  Ky.  L. 
Rep.  193  (defectively  constructed  scaffold)  ; 
Mergenthaler-Horton"  Basket  Co.  v.  Taylor,  90 
S.  W.  968,  28  Ky.  L.  Rep.  923;  Andricus  v. 
Pineville  Coal  Co.,  90  S.  W.  233,  28  Ky.  L. 
Rep.  704;  Stratton  v.  Mattingly,  89  S.  W. 
513,  28  Ky.  L.  Rep.  472;  Monongahela  River 
Consol.  Coal,  etc.,  Co.  v.  Campbell,  78  S.  W. 
405,  25  Kv.  L.  Rep.  1599;  Kentucky  Cent. 
R.  Co.  V.  Ryle,  18  S.  W.  938,  13  Ky.  L.  Rep. 
862. 

[IV,  H,  3,  C,  (IV),  (C),  (2)] 


Louisiana. —  Taliaferro  v.  Vicksburg,  etc., 
R.  Co.,  115  La.  443,  39  So.  437. 

Maine. —  McCarthy  v.  Clafiin,  99  Me.  290, 
59  Atl.  293. 

Massachusetts. —  Chambers  v.  Wampanoag 
Mills,  189  Mass.  529,  75  N.  E.  1093;  Moy- 
lon  V.  D.  S.  McDonald  Co.,  188  Mass.  499,  74 
N.  E.  929;  Gregory  v.  American  Thread  Co., 
187  Mass.  239,  72  N.  E..  962;  Gomes  v.  New 
Bedford  Cordage  Co.,  187  Mass.  124,  72  N.  E. 
840  (unguarded  cogwheel)  ;  Cunningham  v. 
Atlas  Tack  Co.,  187  Mass.  51,  72  N.  E.  325; 
Droney  v.  Doherty,  186  Mass.  205,  71  N.  E. 
547  (defective  safety  clutches  to  elevator)  ; 
McLean  v.  Paine,  181  Mass.  287,  63  N.  E. 
883 ;  Packer  v.  Thomson-Houston  Electric  Co., 
175  Mass.  496,  56  N.  E.  704;  Mooney  v.  Con- 
necticut River  Lumber  Co.,  154  Mass.  407,  28 
N.  E.  352;  White  v.  Nonantum  Worsted  Co., 
144  Mass.  276,  11  N.  E.  75. 

Michigan. —  Mayer  v.  Detroit,  etc.,  R.  Co., 
142  Mich.  459,  105  N.  W.  888;  McDonald  v. 
Champion  Iron,  etc.,  Co.,  140  Mich.  401,  103 
N.  W.  829;  Irvine  v.  Flint,  etc.,  R.  Co.,  89 
Mich.  416,  50  N.  W.  1008,  improperly  loaded 
car, 

Minnesota. —  Erickson  v.  Northwest  Paper 
Co.,  95  Minn.  356,  104  N.  W.  291  (unguarded 
machinery)  ;  Merrill  v.  Pike,  94  Minn.  186, 
102  N.  W.  393  (unguarded  hole  in  floor)  ; 
Haidt  V.  Swift,  94  Minn.  146,  102  N.  W.  388; 
Swanson  v.  Oakes,  93  Minn.  404,  101  N.  W. 
949;  Kurstelska  v.  Jackson,  93  Minn.  385,  101 
N.  W.  606;  Hendricks  v.  Lesure  Lumber  Co., 
92  Minn.  318,  99  N.  W.  1125,  100  N.  W.  638; 
Le  Due  V.  Northern  Pac.  R.  Co.,  92  Minn. 
287,  100  N.  W.  108;  Chittick  v.  Minneapolis, 
etc.,  R.  Co.,  88  Minn.  11,  92  N.  W.  462; 
Jacobson  v.  Johnson,  87  Minn.  185,  91  N.  W. 
465;  Sandahl  v.  Lammers,  85  Minn.  162,  88 
N.  W.  532;  Thiel  v.  Kennedy,  82  Minn.  142, 
84  N.  W.  657;  Krogstad  v.  Northern  Pac.  R. 
Co.,  46  Minn.  18,  48  N.  W.  409. 

Missouri. —  Oglesby  v.  Missouri  Pac.  R.  Co., 
177  Mo.  272,  76  S.  W.  623  (defective  car); 
Copeland  v.  Wabash  R.  Co.,  175  Mo.  650,  75 
S.  W.  106;  Shore  v.  American  Bridge  Co.,  Ill 
Mo.  App.  278,  86  S.  W.  905  (scaffold  erected 
from  materials  furnished  by  master)  ;  Mitch- 
ell V.  Wabash  R.  Co.,  97  Mo.  App.  411,  76 
S.  W.  647  (car  built  by  master)  ;  Larson  v. 
Center  Creek  Min.  Co.,  71  Mo.  App.  512. 

Nebraska. —  Fremont  Brewing  Co.  v.  Schulz, 
(1904)  101  N.  W.  234. 

New  Hampshire. —  Jaques  v.  Great  Falls 
Mfg.  Co.,  66  N.  H.  482,  22  Atl.  552,  13  L.  R. 
A.  824. 

New  York. —  Brown  v.  New  York  Cent.,  etc., 
R.  Co.,  166  N.  Y.  626,  60  N.  E.  1107  [affirm- 
ing 42  N.  Y.  App.  Div.  548,  59  N.  Y.  Suppl. 
672]  ;  Tetherton  v.  U.  S.  Talc  Co.,  165  N.  Y. 
665,  59  N.  E.  1131  [affirming  41  N.  Y.  App. 
Div.  613,  58  N.  Y.  Suppl.  55]  ;  Neagle  v.  Syra- 
cuse, etc.,  R.  Co.,  109  N.  Y.  App.  Div.  339,  95 
N.  Y.  Suppl.  884;  Crilley  r.  New  Amsterdam 
Gas  Co.,  106  N.  Y.  App.  Div.  127,  94  N.  Y. 
Suppl.  102;  Finn  v.  Ironclad  Mfg.  Co.,  99 
N.  Y.  App.  Div.  625,  90  N.  Y.  Suppl.  837; 
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for  the  purpose,  while  not  conclusive,  tends  to  show  due  care  on  tlie  part  of  the 


Stenger  v.  Buffalo  Union  Furnace  Co.,  98 
N.  Y.  App.  Div.  361,  90  N.  Y.  Suppl.  222; 
Welk  V.  Jackson  Architectural  Iron  Works, 
98  N.  Y.  App.  Div.  247,  90  N.  Y.  Suppl.  541 ; 
Brown  v.  New  York  Cent.,  etc.,  K.  Co.,  42 
N.  Y.  App.  Div.  548,  59  N.  Y.  Suppl.  672; 
Sullivan  v.  Union  R.  Co.,  7  N.  Y.  App.  Div. 
238,  40  N.  Y.  Suppl.  84;  Earle  r.  Clyde 
Steamship  Co.,  43  Misc.  535,  89  N.  Y.  Suppl. 
500;  Van  Tassell  v.  New  York,  etc.,  R.  Co.,  1 
Misc.  299,  20  N.  Y.  Suppl.  708  [affirmed  in 
142  N.  Y.  634,  37  N.  E.  566]. 

Ohio. —  See  Hill  v.  Lake  Shore,  etc.,  R.  Co., 
22  Ohio  Cir.  Ct.  291,  12  Ohio  Cir.  Dec.  241, 
construing  Rev.  St.  §  3365-21,  as  to  what  is 
embraced  in  the  term  "  defective  machinery." 

Pennsylvania. —  McKee  v.  Crucible  Steel 
Co.,  213  Pa.  St.  333,  62  Atl.  921;  Butter- 
man  V.  McClintic-Marshall  Constr.  Co.,  206 
Pa.  St.  82,  55  Atl.  839;  O'Brien  v.  Sullivan, 
195  Pa.  St.  474,  46  Atl.  130. 

Rhode  Island. —  Petrarca  v.  Quidnick  Mfg. 
Co.,  27  R.  I.  265,  61  Atl.  648;  McCaughey  v. 
Jenckes  Spinning  Co.,  26  R.  I.  426,  59  Atl. 
110;  Cummings  v.  National,  etc..  Worsted 
Mills,  24  R.  I.  390,  53  Atl.  280;  McGar  v. 
National,  etc..  Worsted  Mills,  22  R.  I.  347, 
47  Atl.  1092. 

South  Dakota. —  Hedlun  v.  Holy  Terror 
Min.  Co.,  16  S.  D.  261,  92  N.  W.  31. 

Tennessee. — Robertson  t;.  Cayard,  111  Tenn. 
356,  77  S.  W.  1056;  Knoxville  Iron  Co.  v. 
Pace,  101  Tenn.  476,  48  S.  W.  232. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Jones,  75 
Tex.  151,  12  S.  W.  972,  16  Am.  St.  Rep.  879; 
jfissouri,  etc.,  R.  Co.  'V.  Lynch,  (Civ.  App. 
1905)  90  S.  W.  511;  St.  Louis,  etc.,  R.  Co. 
v.  Bussong,  (Civ.  App.  1905)  90  S.  W.  73; 
Missouri,  etc.,  R.  Co.  v.  Henserlang,  (Civ. 
App.  1905)  86  S.  W.  948;  Gulf,  etc.,  R.  Co. 
V.  Garren,  (Civ.  App.  1905)  84  S.  W.  1096; 
Missouri,  etc..  R.  Co.  i\  Keefe,  (Civ.  App. 
1905)  84  S.  W.  679;  Texarkana,  etc.,  R.  Co. 
V.  Toliver,  (Civ.  App.  1904)  84  S.  W.  375; 
St.  Louis,  etc.,  R.  Co.  v.  Skaggs,  32  Tex.  Civ. 
App.  363,  74  S.  W.  783;  Galveston,  etc.,  R. 
Co.  V.  Collins,  31  Tex.  Civ.  App.  70,  71  S.  W. 
560;  Dupree  v.  Alexander,  29  Tex.  Civ.  App. 
31,  68  S.  W.  739;  Missouri,  etc.,  R.  Co.  v. 
Cox,  (Civ.  App.  1900)  55  S.  W.  354,  56 
S.  W.  97;  Hillsboro  Oil  Co.  v.  White,  (Civ. 
App.  1899)  54  S.  W.  432;  Jones  v.  Shaw, 
16  Tex.  Civ.  App.  290,  41  S.  W.  690. 

Virginia. —  South  West  Imp.  Co.  v.  Smith, 
85  Va.  306,  7  S.  E.  365,  17  Am.  St.  Rep.  59; 
Norfolk,  etc.,  R.  Co.  v.  Jackson,  (1888)  0 
S.  E.  220. 

Wisconsin. —  Horr  v.  C.  W.  Howard  Co., 
126  Wis.  160,  105  N.  W.  668;  Nix  v.  C.  Reiss 
Coal  Co.,  114  Wis.  493,  90  N.  W.  437; 
Cosgrove  v.  Filer,  etc.,  Co.,  112  Wis.  457, 
88  N.  W.  220;  Renne  v.  U.  S.  Leather  Co., 
107  Wis.  305,  83  N.  W.  473;  Welty  v.  Lake 
Superior  Terminal,  etc.,  R.  Co.,  100  Wis. 
128,  75  N.  W.  1022;  Cadden  v.  American 
Steel  Barge  Co.,  88  Wis.  409,  60  N.  W.  800; 
Thompson  v.  Johnston  Bros.  Co.,  86  Wis.  576, 
57  N.  W.  298. 


United  States. —  Jones  v.  Pennsylvania  R. 
Co.,  114  Fed.  984:  Choctaw,  etc.,  R.  Co.  v. 
McDade,  112  Fed.  888,  50  C.  C.  A.  591; 
Northern  Pac.  R.  Co.  v.  Charless,  51  Fed.  562, 
2  C.  C.  A.  380;  McFarland  v.  The  J.  C. 
Tuthill,  37  Fed.  714. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  958,  961-9G5. 

Facts  insufficient  to  show  negligence. — 
Tuck  r.  Louisville,  etc.,  R.  Co.,  98  Ala.  150, 
12  So.  168;  Little  Rock,  etc.,  R.  Co.  v.  Eu- 
banks,  48  Ark.  460,  3  S.  W.  808,  3  Am.  St. 
Rep.  245 ;  Luman  v.  Golden  Ancient  Chan- 
nel Min.  Co.,  140  Cal.  700,  74  Pac.  307; 
Lyons  v.  Knowles,  (Cal.  1893)  32  Pac.  883; 
McNallv  V.  Savannah,  etc.,  R.  Co.,  86  Ga. 
262,  12'  S.  E.  351;  Georgia  R.,  etc.,  Co.  v. 
Nelms,  83  Ga.  70,  9  S.  E.  1049,  20  Am.  St. 
Rep.  308;  Karr  Supplv  Co.  v.  Kroenig,  167 
111.  560,  47  N.  E.  1051;  Chicago,  etc.,  R. 
Co.  V.  Pennell,  94  111.  448;  New  Virginia 
Coal  Co.  V.  Gower,  119  111.  App.  1;  Junction 
Min.  Co.  V.  Ench,  111  111.  App.  346;  Mc- 
Alonan  v.  McArthur  Bros.  Co.,  96  111.  App. 
13;  Odin  Coal  Co.  v.  Denman,  84  111.  App. 
190  [affirmed  in  185  111.  413,  57  N.  E.  192,  76 
Am.  St.  Rep.  45] ;  Starne  Coal  Co.  v.  Ryan, 
48  111.  App.  216;  St.  Louis  Bridge  Co.  V. 
Fellows,  39  111.  App.  456;  Cooper  v.  Wabash 
R.  Co.,  11  Ind.  App.  211,  38  N.  E.  823; 
Choctaw,  etc.,  R.  Co.  v.  Nicholas,  3  Indian 
Terr.  40,  53  S.  W.  475;  McCarthy  v.  Mul- 
grew,  (Iowa  1898)  77  N.  W.  527;  Louis- 
ville, etc.,  R.  Co.  V.  Mounce,  71  S.  W.  518, 
24  Ky.  L.  Rep.  1378;  Boston  v.  Baffum, 
97  Me.  230,  54  Atl.  392 ;  Chisholm  v.  Donovan, 
188  Mass.  378,  74  N.  E.  652;  Hayes  r. 
New  York,  etc.,  R.  Co.,  187  Mass.  182,  72 
N.  E.  841 ;  Needham  v.  Stone,  186  Mass.  565, 
72  N.  E.  80;  Gauges  v.  Fitchburg  R.  Co., 
185  Mass.  76,  69  N.  E.  1063;  Kilberg  v. 
Berry,  166  Mass.  488,  44  N.  E.  603;  Carroll 
V.  Willcut,  163  Mass.  221,  39  N.  E.  1016; 
Carbury  v.  Downing,  154  Mass.  248,  28  N.  E. 
162;  Morse  v.  Glendon  Co.,  125  Mass.  282; 
Beunk  v.  Valley  City  Desk  Co.,  133  Mich. 
440,  95  N.  W.  548;  Huffman  v.  Michigan 
Cent.  R.  Co.,  109  Mich.  251,  67  N.  W.  118; 
Perry  v.  Michigan  Cent.  R.  Co.,  108  Mich. 
130,  65  N.  W.  608;  Robinson  v.  Wright, 
94  Mich.  283,  53  N.  W.  938;  Miller  v.  Chi- 
cago, etc.,  R.  Co.,  90  Mich.  230,  51  N.  W. 
370;  Hewitt  v.  Flint,  etc.,  R.  Co.,  67  Mich. 
61,  34  N.  W.  659;  McKenna  v.  Chicago,  etc., 
R.  Co.,  92  Minn.  508,  100  N.  W.  373, 
101  N.  W.  178;  Jones  v.  Chicago,  etc.,  R. 
Co.,  80  Minn.  488,  83  N.  W.  446,  49  L.  R.  A. 
640;  Illinois  Cent.  R.  Co.  v.  Woolley,  77  Miss. 
927,  28  So.  26;  Blundell  v.  William  A.  Mil- 
ler Elevator  Mfg.  Co.,  189  Mo.  552,  88  S.  W. 
103;  Minnier  v.  Sedalia,  etc.,  R.  Co.,  167  Mo. 
99,  06  S.  W.  1072 ;  Kappos  v.  Brown  Shoe  Co.. 
116  Mo.  App.  154,  90  S.  W.  1158;  Breeden 
V.  Big  Circle  Min.  Co.,  103  Mo.  App.  176, 
76  S.  W.  731;  Nolan  v.  Montana  Cent.  R. 
Co.,  25  Mont.  107,  63  Pac.  926;  Kelley  v. 
Cable  Co.,  8  Mont.  440,  20  Pac.  669 ;  Lincoln 
Gas,  etc.,  Co.  v.  Thomas,  (Nebr.  1905)  104 
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master  in  furnishing  it.^^  So  too  a  master  may  show  due  care  by  proof  that  he 
has  used  similar  appliances  or  materials  for  a  length  of  time  without  accident.^^ 

(3)  Knowledge  by  Master  of  Defect  or  Danger.  In  order  to  show  the 
master's  negligence  plaintiff  most  make  an  affirmative  showing  of  actual  knowl- 
edge on  his  part  of  the  defect  or  danger,  or  else  prove  facts  which  show  that,  in 
the  exercise  of  ordinary  care,  he  should  have  known  it.^^    On  the  other  hand  the 


N.  W.  153;  Chicago,  etc.,  R.  Co.  v.  Howard, 
45  Nebr.  570.  63  N.  W.  872;  Smith  v\  Boston, 
etc.,  R.  Co.,  73  N.  H.  325,  61  Atl.  359; 
Manning  %\  Manchester  Mills,  70  N.  H.  582, 
49  Atl.  91;  Gernand  v.  Smith,  66  N.  J.  L. 
390,  49  Atl.  427;  Soderman  v.  Kemp,  145 
N.  Y.  427,  40  N.  E.  212;  Harley  v.  Buffalo 
Car  Mfg.  Co.,  142  N.  Y.  31,  36  N.  E.  813; 
Dolan  V.  Herring-Hall-Marvin  Safe  Co.,  105 
N.  Y.  App.  Div.  366,  94  N.  Y.  Suppl.  241; 
Hogan  17.  Strauss,  104  N.  Y.  App.  Div.  623, 
93  N.  Y.  Suppl.  850;  Dolan  v.  New  York 
Sanitary  Utilization  Co.,  104  N.  Y.  App. 
Div.  14,  93  N.  Y.  Suppl.  217;  Sheridan  v. 
Interborough  Rapid  Transit  Co.,  101  N.  Y. 
App.  Div.  534,  91  N.  Y.  Suppl.  1052: 
Schapiro  Levy,  101  N.  Y.  App.  Div.  444, 
91  K  Y.  Suppl.  1044;  Goodhines  v.  Chase, 
]00  N.  Y.  App.  Div.  87,  91  N.  Y.  Suppl.  313; 
Young  17.  Mason  Stable  Co.,  96  N".  Y,  App. 
Div.  305,  89  N.  Y.  Suppl.  349;  Hoehn  t\ 
Lautz,  94  N.  Y.  App.  Div.  14,  87  N.  Y.  Suppl. 
921;  Wagner  v.  New  York,  etc.,  R.  Co.,  93 
N.  Y.  App.  Div.  14,  86  N.  Y.  Suppl.  921: 
Nugent  v.  Brooklyn  Union  El.  R.  Co.,  64 
N.  Y.  App.  Div.  351,  72  N.  Y.  Suppl.  67; 
Farrell  v.  Middletown,  56  N.  Y.  App.  Div. 
525,  67  N.  Y.  Suppl.  483;  Olsen  v.  Starin, 
43  N.  Y.  App.  Div.  422,  60  N.  Y.  Suppl.  134; 
Donnelly  v.  New  York,  etc.,  R.  Co.,  3  N.  Y. 
App.  Div.  408,  38  N.  Y.  Suppl.  709;  Irvine 
V.  F.  H.  Palmer  Mfg.  Co.,  2  N.  Y.  App.  Div. 
69,  37  N.  Y.  Suppl.  322;  Kenney  v.  Second 
Ave.  R.  Co.,  89  Hun  340,  35  N.  Y.  Suppl. 
395;  Toms  V.  Buffalo  Creek  R.  Co.,  70  Hun 
84,  23  N.  Y.  Suppl.  1112;  Mullins  v.  Man- 
hattan Brass  Co.,  47  Misc.  138,  93  N.  Y. 
Suppl.  635;  Benedict  v.  Scheider,  14  N.  Y. 
Suppl.  888;  McGovern  v.  Central  Vermont 
R.  Co.,  6  N.  Y.  Suppl.  838;  Bajus  v.  Syracuse, 
etc.,  R.  Co.,  5  N.  Y.  Suppl.  804;  Clement 
17.  Rankin  Knitting  Co.,  3  N.  Y.  Suppl.  169; 
Ferguson  v.  Fall  Brook  Coal  Co.,  4  N.  Y.  St. 
423;  Hendrix  v.  Cooleemee  Cotton  Mills,  138 
N.  C.  169,  50  S.  E.  561;  Cleveland,  etc., 
R.  Co.  V.  Ullom,  20  Ohio  Cir.  Ct.  512,  11 
Ohio  Cir.  Dec.  321;  Diver  v.  Singer  Mfg. 
Co.,  205  Pa.  St.  170,  54  Atl.  718;  Hall  r. 
Simpson,  203  Pa.  St.  146,  52  Atl.  4;  Smith 
V.  Philadelphia  Traction  Co.,  202  Pa.  St. 
54,  51  Atl.  345;  McCarthy  v.  Shoneman, 
198  Pa.  St.  568,  48  Atl.  493;  Rehm 
Pennsylvania  R.  Co.,  164  Pa.  St.  91,  30  Atl. 
356;  Hart  v.  H.  C.  Frick  Coke  Co.,  131  Pa. 
St.  125,  18  Atl.  1011;  Erie,  etc.,  R.  Co.  v. 
Smith,  125  Pa.  St.  259,  17  Atl.  443,  11  Am. 
St.  Rep,  895 ;  Carr  X/.  American  Locomotive 
Co.,  26  R.  I.  180,  58  Atl.  678;  Rogers  v. 
Granger,  21  R.  I.  83,  41  Atl.  1010;  Houston, 
etc.,  R.  Co.  V.  Barrager,  (Tex,  1890)  14  S.  W, 
242;  Missouri,  etc.,  R.  Co.  v.  Hanson,  (Tex. 
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Civ.  App.  1905)  90  S,  W.  1122;  Texas,  etc., 
R,  Co.  V.  Hemphill,  (Tex.  Civ.  App.  1905) 
86  S.  W.  350;  Galveston,  etc,  R,  Co.  v. 
Butchek,  (Tex.  Civ.  App.  1901)  66  S.  W. 
335;  Brown  V.  Miller,  (Tex.  Civ.  App.  1901) 
62  S.  W.  547;  Houston,  etc.,  R.  Co.  v. 
Loeffler,  (Tex.  Civ.  App.  1900)  59  S.  W.  55S'; 
Lyon  V.  Galveston,  etc.,  R.  Co.,  10  Tex.  Civ. 
App,  10,  29  S.  W.  1107;  Gulf,  etc.,  R.  Co.  t7. 
Abbott,  (Tex.  Civ.  App.  1893)  24  S.  W.  299; 
Moore  Line  Co.  v.  Johnston,  103  Va.  84, 
48  S.  E.  557;  Sitterding  v.  Patterson,  101 
Va.  296,  43  S.  E.  557;  Atlantic,  etc.,  R.  Co. 
17.  West,  101  Va,  13,  42  S,  E.  914;  Norfolk, 
etc.,  R.  Co.  V.  Poole,  100  Va,  148,  40  S,  E. 
627 ;  South- West  Imp.  Co,  v.  Andrew,  86  Va. 
270,  9  S.  E,  1015;  Dunlavey  y.  Racine  Mal- 
leable, etc..  Iron  Co.,  110  Wis.  391,  85  N,  W. 
1025 ;  Badger  v.  Janesville  Cotton  Mills, 
95  Wis.  599,  70  N.  W.  687;  Orttel  v.  Chicago, 
etc.,  R.  Co.,  89  Wis.  127,  61  N.  W.  289; 
Riley  i;.  Louisville,  etc.,  R.  Co.,  133  Fed. 
904,  66  C,  C.  A.  598;  The  France,  59  Fed. 
479,  8  C.  C.  A.  185. 

Evidence  of  the  abnormal  action  of  a  ma- 
chine can  only  be  the  basis  of  an  inference 
tending  to  show  an  insufficiency  in  its  con- 
struction and  repair  as  the  producing  cause 
of  the  injury,  and  is  conclusively  rebutted 
by  evidence  that  it  was  free  from  all  dis- 
coverable defects.  Montanye  X).  Northern 
Electrical  Mfg.  Co.,  127  Wis.  22,  105  N.  W. 
1043. 

94.  California. — Martin  v.  California  Cent. 
R,  Co.,  94  Cal,  326,  29  Pac.  645. 

Massachusetts. —  Fuller  v.  New  York,  etc., 
R.  Co.,  175  Mass.  424,  56  N.  E.  574. 

Michigan. —  Kellogg  v.  Stephens  Lumber 
Co,,  125  Mich.  222,  84  N.  W.  136. 

New  York.— Kunz  v.  Stuart,  1  Daly  431. 

United  States. —  Nyback  v.  Champagne 
Lumber  Co.,  109  Fed.  732,  48  C.  C.  A. 
632. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  960. 

95.  Hart,  etc,  Mfg.  Co,  v.  Tima,  85  111. 
App.  310;  Fukare  v.  Kerbaugh,  72  N.  J.  L. 
254,  61  Atl,  376;  Skapura  v.  National  Sugar 
Refining  Co.,  83  N.  Y,  App.  Div.  21,  81  N,  Y. 
Suppl,  1085, 

96.  Facts  held  to  show  knowledge. —  Colo- 
rado.—  New  York,  etc.,  Min.  Syndicate,  etc. 
V.  Rogers,  11  Colo.  6,  16  Pac.  719,  7  Am.  St. 
Rep.  198. 

Illinois. —  Momence  Stone  Co.  v.  Turrell, 
205  111.  515,  68  N.  E.  1078  [affirming  106  111. 
App.  160] ;  Chicago,  etc.,  R.  Co.  v.  Russell,  91 
111.  298,  33  Am.  Rep.  54. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Branyan, 
10  Ind.  App.  570,  37  N,  E,  190, 

Kansas. —  Good-Eye  Min.  Co.  v.  Robinson, 
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master  may  sliow  his  ignorance  of  defects  by  proof  that  they  were  latent,  and  not 
discoverable  on  ordinary  inspection. 

(d)  Methods  of  Work,  Rules,  and  Orders.  Where  the  master  is  charged 
with  negligence  in  respect  to  his  methods  of  work,  rules,  or  orders,  plaintiff  must 
establish  such  negligence  by  a  preponderance  of  evidence.^^    Just  what  evidence 


67  Kan.  510,  73  Pac.  102;  Atchison,  etc.,  R. 
1  Co.  V.  Holt,  29  Kan.  149. 

Missouri. —  Stoher  v.  St.  Louis,  etc.,  R.  Co., 
105  Mo.  192,  16  S.  W.  591. 

Nebraska. —  Union  Stock  Yards  Co.  v.  Lar- 
son, 38  Nebr.  492,  56  N.  W.  1079. 

Wisconsin. — Baumann  r.  C.  Reiss  Coal  Co., 
118  Wis.  330,  95  N.  W.  139. 

United  States. —  Texas,  etc.,  R.  Co.  v.  Pat- 
ton,  61  Fed.  259,  9  C.  C.  A.  487. 

See  34  Cent.  Dig.  tit.  "Master  and 
•Servant,"  §  966. 

Knowledge  not  shown  see  Yates  v.  Hunts- 
ville  Hoop,  etc.,  Co.,  (Ala.  1905)  39  So.  647; 
Chicago,  etc.,  R.  Co.  v.  Driscoll,  176  111.  330, 
52  N.  E.  921  [reversing  70  111.  App.  91]; 
Atchison,  etc.,  R.  Co.  v.  Wagner,  33  Kan. 
660,  7  Pac.  204  (in  which  there  was  only 
proof  of  a  single  defective  operation  of  the 
machinery)  ;  Kelly  v.  Shelby  R.  Co.,  22  S.  W. 
445,  15  Ky.  L.  Rep.  311;  Krampe  v.  St.  Louis 
Brewing  Assoc.,  59  Mo.  App.  277 ;  Lineoski 
V.  Susquehanna  Coal  Co.,  157  Pa.  St.  153,  27 
Atl.  577;  Clough  v.  Hoffman,  132  Pa.  St.  626, 
19  Atl.  299,  19  Am.  St.  Rep.  620;  Hover  v. 
Chicago,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1905) 
89  S.  W.  1084 ;  Toner  f.  Chicago,  etc.,  R.  Co., 
69  Wis.  188,  31  N.  W.  104,  33  N.  W.  433; 
The  Rheola,  7  Fed.  781. 

Facts  showing  negligence  as  to  inspection, 
test,  and  repair. —  Shea  v.  Pacific  Power  Co., 
145  Cal.  680,  79  Pac.  373;  Maydole  v.  Den- 
ver, etc.,  R.  Co.,  15  Colo.  App.  449,  62  Pac. 
964 ;  Scagel  V.  Chicago,  etc.,  R.  Co.,  83  Iowa 
380,  49  N.  W.  990;  O'Neil  v.  Ginn,  188  Mas3. 
346,  74  N.  E.  668;  Irvine  v.  Flint,  etc.,  R. 
Co.,  89  Mich.  416,  50  N.  W.  1008;  Bender  v. 
Great  Northern  R.  Co.,  89  Minn.  163,  94 
N.  W.  546;  Thompson  v.  Great  Northern  R. 
Co.,  79  Minn.  291,  82  N.  W.  637;  Smith  v. 
New  York,  etc.,  R.  Co.,  178  N.  Y.  635,  71 
N.  E.  1139  [affirming  86  N.  Y.  App.  Div. 
188,  83  N.  Y.  Suppl.  259]  ;  Myers  v.  Erie  R. 
Co.,  44  N.  Y.  App.  Div.  11,  60  is.  Y.  Suppl. 
422;  McDonald  v.  Postal  Tel.  Co.,  22  R.  1. 
131,  46  Atl.  407,  91  Am.  St.  Rep.  659;  Chat- 
tanooga Machinery  Co.  v.  Hargraves,  111 
Tenn.  476,  78  S.  W.  105;  Internaiional,  etc., 
R.  Co.  V.  Johnson,  23  Tex.  Civ.  App.  160,  55 
S.  W.  772;  Cowan  v.  Chicago,  etc.,  R.  Co.,  80 
Wis.  284,  50  N.  W.  180;  Feiton  v.  Bullard, 
94  Fed.  781,  37  C.  C.  A.  1.  See  also  Green- 
field V.  Lake  Shore,  etc.,  R.  Co.,  117  Mich. 
307,  75  N.  W.  616.  Compare  Louisville,  etc., 
R.  Co.  V.  Campbell,  97  Ala.  147,  12  So.  574; 
Sack  V.  Dolese,  137  HI.  129,  27  N.  E.  62 
[affirming  35  111.  App.  636]  ;  Chicago,  etc., 
R.  Co.  i;."Hagar,  11  111.  App.  498;  Columbus, 
etc.,  R.  Co.  V.  Celley,  1  Ohio  Cir.  Ct.  267,  1 
Ohio  Cir.  Dee.  146;  Dickerson  v.  Central  R. 
Co.,  189  Pa.  St.  567,  42  Atl.  299. 

Where  it  has  been  shown  that  defendant 
"constructed"  the  defective  machinery,  no 


further  proof  of  knowledge  of  its  defects  is 
required.  Consolidated  Stone  Co.  v.  Morgan, 
160  Ind.  241,  66  N.  E.  696. 

Strain  on  bridge.— The  fact  that  a  bridge 
which  fell  while  plaintiff  was  crossing  it  had 
but  two  hours  before  stood  twice  as  much 
weight  as  that  under  which  it  went  down 
dees  not  conclusively  show  that  defendant 
could  not  reasonably  have  known  its  unsafe 
condition.  Murray  v.  Usher,  46  Hun  (N.  Y.) 
404  [affirmed  in  117  N.  Y.  542,  23  N.  E. 
564]. 

Necessity  of  showing  how  long  defect  has 
existed  see  Oehme  v.  Cook,  15  Daly  (N.  Y.) 
381,  28  N.  Y.  St.  12. 

97.  Western,  etc.,  R.  Co.  v.  Beason,  112 
Ga.  553,  37  S.  E.  863;  Pilucki  v.  Detroit 
Steel,  etc.,  Works,  117  Mich.  Ill,  75  N.  W. 
295;  Smith  v.  Chicago,  etc.,  R.  Co.,  42  Wis. 
520.  Compare  Anderson  v.  Minnesota,  etc., 
R.  Co.,  39  Minn.  523,  41  N.  W.  104;  Johnson 
V.  Bellingham  Bay  Imp.  Co.,  13  Wash.  455, 
43  Pac.  370. 

98.  Facts  held  insufficient  to  show  negli- 
gence.—  Georgia. —  Reese  v.  Georgia  R.,  etc., 
Co.,  91  Ga.  97,  16  S.  E.  344. 

Illinois. —  Pioneer  Fire  Proof  Constr.  Co. 
t*.  Sandberg,  98  111.  App.  36 ;  Illinois  Cent.  R. 
Co.  V.  Neer,  31  111.  App.  126  [reversed  on 
other  grounds  in  138  111.  29,  27  N.  E.  705]. 

Indiana. — Cooper  v.  Wabash  R.  Co.,  11  Ind. 
App.  211,  38  N.  E.  823. 

loiva. —  McCarthy  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  485,  50  N.  W.  21;  Ford  v.  Central 
Iowa  R.  Co.,  69  Iowa  627,  21  N.  W.  587,  29 
N.  W.  755. 

Kansas. — Telle  f.  Leavenworth  Rapid  Tran- 
sit Co.,  50  Kan.  455,  3  Pac.  1076. 

Massachusetts. —  Hale  v.  New  York,  etc., 
R.  Co.,  174  Mass.  317,  54  N.  E.  844;  O'Neil 
u.  O'Leary,  164  Mass.  387,  41  N.  E.  662; 
Peaslee  v.  Fitchburg  R.  Co.,  152  Mass.  155, 
25  N.  E.  71. 

Minnesota. —  Woods  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  435,  40  N.  W.  510;  Anderson 
V.  L.  T.  Sowle  Elevator  Co.,  37  Minn.  539,  35 
N.  W.  382. 

Missouri. —  Glover  v.  Kansas  City  Bolt, 
etc.,  Co.,  153  Mo.  327,  55  S.  W.  88;  Ring  u. 
Missouri  Pac.  R.  Co.,  112  Mo.  220,  20  S.  W. 
436. 

Montana. —  Sweeney  v.  Great  Falls,  etc.,  R. 
Co.,  11  Mont.  523,  29  Pac.  15. 

Neiv  Hampshire. —  Hill  v.  Boston,  etc.,  R. 
Co.,  72  N.  H.  518,  57  Atl.  924;  Foss  r. 
Baker,  62  N.  H.  247. 

New  York. —  McFadden  v.  Campbell,  13 
Misc.  158,  34  N.  Y.  Suppl.  136;  Corcoran  t;. 
Delaware,  etc.,  R.  Co.,  19  N.  Y.  Suppl.  994. 

North  Carolina. —  Keck  v.  American  Tel., 
etc.,  Co.,  131  N.  C.  277,  42  S.  E.  610. 

Ohio. —  Gawlack  v.  Michigan  Cent.  R.  Co., 
11  Ohio  Cir.  Ct.  59,  5  Ohio  Cir.  Dec.  313. 
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will  be  sufficient  necessarily  depends  upon  the  facts  of  the  particular  case  ^  and 
should  be  left  to  the  jury.^  ' 

(e)  Employment  or  Retention  of  IncomjMent  Servants  — {i)  In  Genekal. 
^Tegligence  in  the  employment  or  retention  of  an  incompetent  servant  may  be 
proved  like  any  other  fact  by  either  direct  or  circumstantial  evidence.  To 
establish  such  negligence  it  is  essential  that  plaintiff  should  show  by  a  preponder- 
ance of  evidence  the  fact  of  the  servant's  incompetency ,2  and  it  is  also  necessary 


Rhode  Island. —  McGeary  v.  Old  Colony  E. 
Co.,  21  R.  I.  76,  41  Atl.  1007. 

United  States. —  Baltimore,  etc.,  R.  Co.  v 
Doty,  133  Fed.  866. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  969,  971. 

99.  Negligence  shown.— Calif ornia. — Ryan 
V.  Los  Angeles  Ice,  etc.,  Co.,  112  Cal.  244,  44 
Pac.  471,  32  L.  R.  A.  524. 

Georgia. —  Richmond,  etc.,  R.  Co.  v.  Wil- 
liams, 88  Ga.  16,  14  S.  E.  120. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Eaton, 
194  111.  441,  62  N.  E.  784,  88  Am.  St.  Rep. 
161  [affirming  96  111.  App.  570]. 

Iowa. —  Meloy  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  743,  42  N.  W.  563,  14  Am.  St.  Rep.  325, 
4  L.  R.  A.  287 ;  Doyle  v.  Chicago,  etc.,  R.  Co., 
77  Iowa  607,  42  N.  W.  555,  4  L.  R.  A.  420; 
Henry  v.  Sioux  City,  etc.,  R.  Co.,  75  Iowa  84, 
39  N.  W.  193,  9  Am.  St.  Rep.  457 ;  Pierce  v. 
Central  Iowa  R,  Co.,  73  Iowa  140,  34  N.  W. 
783. 

Kentucky. —  Barber  v.  Cincinnati,  etc.,  R. 
Co.,  21  S.  W.  340,  14  Ky.  L.  Rep.  869. 

Massachusetts. —  Shea  f.  New  York,  etc., 
R.  Co.,  173  Mass.  177,  53  N.  E.  396. 

Minnesota. —  Pierce  v.  Brennan,  88  Minn. 
50,  92  N.  W.  507;  Moran  v.  Eastern  R.  Co., 
48  Minn.  46,  50  N.  W.  930;  Stewart  v.  St. 
Paul,  etc.,  R.  Co.,  43  Minn.  268,  45  N.  W. 
431. 

Missouri. —  Haworth  v.  Kansas  City  South- 
ern R.  Co.,  94  Mo.  App.  215,  68  S.  W.  111. 

New  York. —  Pelin  v.  New  York  Cent.,  etc., 
R.  Co.,  102  N.  Y.  App.  Div.  71,  92  N.  Y. 
Suppl.  468;  Aleckson  v.  Erie  R.  Co.,  101 
N.  Y.  App.  Div.  395,  91  N.  Y.  Suppl.  1029. 

Pennsylvania. —  Bannon  v.  Lutz,  158  Pa. 
St.  166,  27  Atl.  890;  Grabowski  v.  Pennsyl- 
vania Steel  Co.,  2  Dauph.  Co.  Rep.  118. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Anker- 
son,  31  Tex.  Civ.  App.  327,  72  S.  W.  219. 

Utah. —  Merrill  v.  Oregon  Short  Line  R. 
Co.,  29  Utah  264,  81  Pac.  85,  110  Am.  St. 
Rep.  695. 

Virginia. —  Virginia  Iron,  etc.,  Co.  v.  Lore, 
104  Va.  217,  51  S.  E.  371. 

Wiscomin. —  Neilon  v.  Marinette,  etc., 
Paper  Co.,  75  Wis.  579,  44  N.  W.  772. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Mix,  121  Fed.  476,  57  C.  C.  A.  592;  Rouse  v. 
Hornsby,  67  Fed.  219,  14  C.  C.  A.  377; 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co., 
38  Fed.  816. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  969,  971. 

Facts  showing  negligent  failure  to  warn  or 
instruct.— Wilder  v.  Great  Western  Cereal 
Co.,  130  Iowa  263,  104  N.  W.  434;  Klaffke 
V.  Bettendorf  Axle  Co.,  125  Iowa  223,  100 
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N.  W.  1116;  Atchison,  etc.,  R.  Co.  v.  Forkner, 
(Kan.  1899)  55  Pac.  854;  Dolan  v.  Booth 
Cotton  Mills,  185  Mass.  576,  70  N.  E.  1025; 
Henry  v.  King  Philip  Mills,  155  Mass.  361, 
29  N.  E.  581;  Hooper  v.  Great  Northern  R. 
Co.,  80  Minn.  400,  83  N.  W.  440;  Ft.  Worth, 
etc.,  R.  Co.  V.  Smith,  (Tex.  Civ.  App.  1905) 
87  S.  W.  371;  Texas  Cent.  R.  Co.  v.  Pelfrey. 
35  Tex.  Civ.  App.  501,  80  S.  W.  1036;  Poca- 
hontas Collieries  Co.  v.  Rukas,  104  Va.  278, 
51  S.  E.  449;  Baumann  f.  C.  Reiss  Coal  Co., 
118  Wis.  330,  95  N.  W.  139.  Compare  Slate 
Creek  Iron  Co.  v.  Hall,  12  S.  W.  579,  11  Ky. 
L.  Rep.  546 ;  Cron  v.  Toledo,  etc.,  R.  Co.,  132 
Mich.  497,  93  N.  W.  1078;  Wright  v.  Cooper, 
127  Mo.  377,  30  S.  W.  153. 

1.  Southern  R.  Co.  v.  Shields,  121  Ala. 
460,  25  So.  811,  77  Am.  St.  Rep.  66;  Groszew- 
ski  V.  Chicago  Sugar  Refining  Co.,  84  111. 
App.  583 ;  McGrath  v.  Great  Northern  R.  Co., 
76  Minn.  146,  78  N.  W.  972. 

2.  Facts  held  to  show  negligence. —  Illinois. 
—  Chicago,  etc.,  Coal  Co.  v.  Nelson,  71  111. 
App.  261. 

Iowa. —  Scott  V.  Iowa  Tel.  Co.,  126  Iowa 
524,  102  N.  W.  432. 

Massachusetts. —  Ledwidge  v.  Hathaway, 
170  Mass.  348,  49  N.  E.  656. 

Minnesota. —  Gray  v.  Red  Lake  Falls  Lum- 
ber Co.,  85  Minn.  24,  88  N.  W.  24. 

New  York. —  Barkley  f.  New  York  Cent., 
etc.,  R.  Co.,  35  N.  Y.  App.  Div.  228,  54  N.  Y. 
Suppl.  766:  Fines  v.  Sillery,  73  Hun  549,  26 
N.  Y.  Suppl.  181,  evidence  that  the  servant 
was  first  employed  on  the  day  of  the  acci- 
dent, and  that  the  master  made  no  inquiries 
about  him,  and  knew  nothing  as  to  his  fitness. 

Texas. —  Consumers'  Cotton  Oil  Co.  v. 
Jonte,  36  Tex.  Civ.  App.  18,  80  S.  W.  847; 
Postal  Tel.  Cable  Co.  v.  Coote,  (Civ.  App. 
1900)  57  S.  W.  912;  International,  etc.,  R. 
Co.  V.  Martinez,  (Civ.  App.  1900)  57  S.  W. 
689;  International,  etc.,  R.  Co.  v.  Wing,  (Civ. 
App.  1896)  34  S.  W.  292. 

Utah. —  Scott  V.  Utah  Consol.  Min.,  etc., 
Co.,  18  Utah  486,  56  Pac.  305. 

Wisconsin. —  Johnson  v.  St.  Paul,  etc..  Coal 
Co.,  126  Wis.  492,  105  N.  W.  1048 ;  Kamp  r. 
Coxe,  122  AVis.  206,  99  N.  W.  366. 

United  States. —  Anderson  v.  New  York, 
etc.,  Steamship  Co.,  47  Fed.  38  [affirmed  in 
50  Fed.  462,  1  C.  C.  A.  529]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  973. 

Evidence  held  insufficient  to  show  negli- 
gence on  part  of  master. —  Conrad  v.  Gray, 
109  Ala.  130,  19  So.  398  (holding  that  the 
fact  that  the  servant  was  guilty  of  negli- 
gence is  as  a  matter  of  law  insufficient  to 
prove  that  the  master  was  negligent  in  em- 
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to  show  that  the  master  knew,  or,  m  the  exercise  of  ordinary  care,  should  have 
known,  of  it.^ 

(2)  Happening  of  AcciDENr  or  Single  Act  of  N"egligence.  The  mere 
happening  of  an  accident  or  proof  of  some  previous  act  of  negligence  on  the  part 
of  a  servant  is  not  sufficient  to  show  that  he  was  incompetent.* 

(3)  Cause  of  Injury.  To  entitle  a  servant  to  recover  on  the  ground  that  his 
injuries  resulted  from  the  negligence  of  an  incompetent  fellow  servant  for  whose 
employment  or  retention  in  the  service  defendant  was  chargeable  witli  negligence, 
it  must  be  definitely  shown  that  it  was  in  fact  the  negligence  of  such  person 
which  caused  tlie  injury.^ 

(f)  Insufficient  Force  For  Work.  Negligence  in  the  employment  of  an  insuf- 
ficient force  of  men  for  the  work  may  be  proved  by  direct  or  circumstantial 
evidence.® 


ploying  him)  ;  Gunn  r.  Willingham,  111  Ga. 
427,  36  S.  E.  804;  Chicago,  etc.,  R.  Co.  v. 
Myers,  83  111.  App.  409  (holding  that  the 
fact  that  an  engineer  had  been  engaged  as  a 
railroad  engineer  for  twenty-three  years  prior 
to  his  employment  by  defendant  is  prima 
facie  evidence  of  his  competency)  ;  Evans- 
ville,  etc.,  R.  Co.  v.  Tohill,  143  Ind.  49,  41* 
N.  E.  709,  42  N.  E.  352 ;  Ohio,  etc.,  R.  Co.  v. 
Dunn,  138  Ind.  18,  36  N.  E.  702,  37  N.  E. 
546;  McLeod  v.  Chicago,  etc.,  R.  Co.,  125 
Iowa  270,  101  N.  W.  77 ;  Wicklmid  v.  Saylor 
Coal  Co.,  119  Iowa  335,  93  N.  W.  305;  Cor- 
son V.  Maine  Cent.  R.  Co.,  76  Me,  244  (ap- 
pearance of  servant  while  testifying,  together 
with  evidence  that  he  was  slow  and  lazy)  ; 
Baltimore  h\  War,  77  Md.  593,  27  Atl.  85; 
Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438, 
5  Atl.  338  (proofs  of  former  acts  of  careless- 
ness or  unskilfulness )  ;  Delory  v.  Blodgett, 
185  Mass.  126,  69  N.  E.  1078,  102  Am.  St. 
Rep.  328,  64  L.  R.  A.  114  (evidence  that  serv- 
ant sometimes  drank)  ;  Ettore  v.  Swingle, 
183  Mass.  194,  66  N.  E.  705;  O'Neil  v. 
O'Leary,  164  Mass.  387,  41  N.  E.  662 ;  Morse 
t\  Glendon  Co.,  125  Mass.  282;  Quincy  Min. 
Co.  y.  Kitts,  42  Mich.  34,  3  N.  W.  240;  Fisher 
V.  Central  Lead  Co.,  156  Mo.  479,  56  S.  W. 
1107;  Roblin  v.  Kansas  City,  etc.,  R.  Co., 
119  Mo.  476,  24  S.  W.  1011;  Zumwalt  v. 
Chicago,  etc.,  R.  Co.,  35  Mo.  App.  661;  Jor- 
genson  v.  Butte,  etc..  Commercial  Co.,  13 
Mont.  288,  34  Pac.  37 ;  Klos  v.  Hudson  River 
Ore,  etc.,  Co.,  77.  N.  Y.  App.  Div.  566,  79 
N.  Y.  Suppl.  156;  Ging  v.  Miller,  207  Pa.  St. 
482,  56  Atl.  1008;  Massey  v.  Snowden,  149 
Pa.  St.  410,  24  Atl.  338;  East  Tennessee,  etc., 
R.  Co.  V.  McKenney,  (Tenn.  1886)  1  S.  W. 
500;  Gulf,  etc.,  R.  Co.  v.  Pierce,  87  Tex.  144, 
27  S.  W.  60;  International,  etc.,  R.  Co.  v. 
Tarver,  72  Tex.  308,  11  S.  W.  1043;  Texas, 
etc.,  R.  Co.  V.  Berry,  67  Tex.  238,  5  S.  W. 
817;  Moore  Lime  Co.  v.  Johnston,  103  Va.  84, 
48  S.  E.  557 ;  Dossett  v.  St.  Paul,  etc..  Lum- 
ber Co.,  40  Wash.  276,  82  Pac.  273;  Grams  v. 
C.  Reiss  Coal  Co.,  125  Wis.  1,  102  N.  W. 
586;  Thomas  v.  Cinncinati,  etc.,  R.  Co.,  97 
Fed.  245. 

3.  Acme  Coal  Min.  Co.  v.  Mclver,  5  Colo, 
App.  267,  38  Pac.  596;  Seccombe  v.  Detroit 
Electric  R,  Co,,  133  Mich.  170,  94  N.  W.  747 ; 
Snodgrass  v.  Carnegie  Steel  Co.,  173  Pa.  St. 
228,  33  Atl.  1104. 


Facts  held  to  show  knowledge. —  Calumet 
Electric  St.  R.  Co.  v.  Peters,  88  111.  App.  112; 
Cherokee,  etc.,  Coal,  etc.,  Co.  v.  Dickson,  10 
Kan.  App.  391,  61  Pac.  450;  Lee  v.  Michigan 
Cent.  R.  Co.,  87  Mich.  574,  49  N.  W.  909; 
Williams  v.  Missouri  Pac,  R,  Co,,  109  Mo, 
475,  18  S,  W.  1098;  Coppins  v.  New  York 
Cent,,  etc,  R,  Co,,  48  Hun  (N,  Y,)  292  [af- 
firmed in  122  N,  Y.  557,  25  N,  E.  915,  19 
Am.  St.  Rep,  523]  ;  Lebbering  v.  Struthers, 
157  Pa.  St.  312,  27  Atl.  720;  Houston,  etc,, 
R,  Co.  V.  Patton,  (Tex,  1888)  9  S,  W.  175; 
Terrell  v.  Russell,  16  Tex,  Civ,  App,  573,  42 
S,  W,  129, 

4.  California. —  Holland  v.  Southern  Pac. 
Co,,  100  Cal,  240,  34  Pac,  666, 

Connecticut. —  Sullivan  v.  New  York,  etc, 
R,  Co,,  62  Conn,  209,  25  Atl,  711. 

Illinois. —  Mobile,  etc.,  R.  Co.  v.  Godfrey, 
155  111.  78,  39  N.  E.  590;  Chicago,  etc.,  R. 
Co.  V.  Myers,  83  111.  App.  469. 

loioa. —  Hathaway  v.  Illinois  Cent.  R.  Co., 
92  Iowa  337,  60  N,  W,  651, 

Maryland. — Baltimore  Elevator  Co.  v.  Neal, 
65  Md.  438,  5  Atl.  338. 

Massachusetts. —  Peaslee  v.  Fitchburg  R. 
Co.,  152  Mass.  155,  25  N.  E.  71. 

Michigan. —  Michigan  Cent.  R.  Co.  v. 
Dolan,  32  Mich,  510, 

Missouri. —  McDermott  v.  Hannibal,  etc, 
R,  Co.,  87  Mo,  285;  Craig  v.  Chicago,  etc., 
R,  Co,,  54  Mo,  App,  523. 

New  York. —  Harvey  v.  New  York  Cent., 
etc.,  R.  Co.,  88  N.  Y.  481;  Marrinan  v.  New 
York  Cent.,  etc.,  R,  Co,,  13  N,  Y,  App,  Div. 
439,  43  N.  Y.  Suppl,  606 ;  Burke  v.  Syracuse, 
etc,  R,  Co,,  69  Hun  21,  23  N.  Y,  Suppl,  458; 
Baulec  v.  New  York,  etc,  R,  Co,,  5  Lans. 
436 ;  Van  Dusen  v.  Lake  Shore,  etc,  R.  Co., 
12  N,  Y,  St.  351. 

United  States. —  Thomas  v.  Cincinnati,  etc, 
R,  Co,,  97  Fed.  245;  Buckley  v.  Gould,  etc, 
Min.  Co.,  14  Fed.  833,  8  Sawy.  394, 

See  34  Cent,  Dig,  tit.  "Master  and 
Servant,"  §  974, 

But  see  Atlanta  Cotton  Factory  Co,  r. 
Speer,  69  Ga.  137,  47  Am,  Rep,  750, 

5.  Brunner  v.  Blaisdell,  170  Pa.  St.  25,  32 
Atl.  607;  Brady  v.  Western  Union  Tel.  Co,, 
113  Fed,  909,  51  C,  C,  A,  539, 

6.  Alabama. —  Alabama  Great  Southern  R. 
Co.  V.  Vail,  142  Ala.  134,  38  So.  124,  110 
Am.  St.  Rep.  23. 

[IV,  H,  3.  e,  (IV),  (f)] 
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(v)  Negligence  of  Fellow  Servants^  —  (a)  Relation  Between  Servants. 
"Whether  the  servants  occupy  the  relation  of  fellow  servants  or  whether  one  occu- 
pies such  a  position  toward  the  other  as  to  render  the  master  liable  for  his  negli- 
gence depends  upon  the  facts  and  circumstances  of  the  particular  case  and  is 
generally  to  be  determined  by  the  jury  under  proper  instructions  from  thecourt.^ 

(b)  Negligence  of  Fellow  Servant.  The  negligence  of  a  fellow  servant 
requires  the  same,  and  no  more,  proof  than  the  negligence  of  tlie  master  himself.^ 

(vi)  Assumption  of  Risk}^  Assumption  of  risk  is  provable  like  any  other 
fact  in  a  civil  case.    It  must  be  shown  by  a  preponderance  of  evidence,^^  but 


Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Gaines, 
(1890)  13  B.  W.  740,  negligence  not  shown. 

Illinois. —  Supple  v.  Agnew,  191  111.  439, 
61  N.  E.  392  [reversing  80  111.  App. 
437]. 

Minnesota. —  McKenna  v.  Chicago,  etc.,  R. 
Co.,  92  Minn.  508,  100  N.  W.  373,  101  N.  W. 
178  (negligence  not  shown)  ;  Peterson  v. 
American  Grass  Twine  Co.,  90  Minn.  343, 
96  N.  W.  913. 

Neio  York. —  Tinney  v.  Boston,  etc.,  R. 
Co.,  52  N.  Y.  632,  negligence  not  shown. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  977. 

7.  As  raising  question  for  jury  see  infra, 

IV,  H,  6,  c,  (V). 

Presumptions  and  burden  of  proof  see  su- 
pra, IV,  H,  3,  a,  (II),  (c). 

Review  of  questions  of  fact,  verdicts,  and 
findings  see  supra,  IV,  H,  10,  b. 

Sufficiency  of  findings  to  sustain  verdict  or 
judgment  see  infra,  IV,  H,  8,  b. 

To  warrant  giving  of  instructions  see  in- 
fra, IV,  H,  7,  c. 

8.  Facts  held  to  show  master  liable  for 
acts  of  superior  servant. —  Alabama. —  Bes- 
semer Land,  etc.,  Co.  v.  Campbell,  121  Ala. 
50,  25  So.  793,  77  Am.  St.  Rep.  17. 

Massachusetts. —  Knight  v.  Overman  Wheel 
Co.,  174  Mass.  455,  54  N.  E.  890. 

Missouri. —  Warren  v.  Chicago,  etc.,  R.  Co., 
113  Mo.  App.  498,  87  S.  W.  585;  Neves  v. 
Green,  111  Mo.  App.  634,  86  S.  W.  508. 

Texas. —  Austin  Rapid  Transit  R.  Co.  v. 
Grothe,  88  Tex.  262,  31  S.  W.  196. 

Wisconsin. —  Wysocki  v.  Wisconsin  Lakes 
Ice,  etc.,  Co.,  121  Wis.  96,  98  N.  W.  950. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  978. 

Evidence  held  to  show  fellow  service. — 
Illinois  Steel  Co.  v.  Coffey,  205  111.  206, 
68  N.  E.  751  [reversing  107  111.  App.  582]  ; 
McLeod  V.  Chicago,  etc.,  R.  Co.,  125  Iowa  270, 
101  N.  W.  77;  Sullivan  v.  Thorndike  Co., 
175  Mass.  41,  55  N.  E.  472;  Fitzgerald  v. 
Boston,  etc.,  R.  Co.,  156  Mass.  293,  31  N.  E. 
7;  Gillies  v.  Clarke  Fork  Coal  Min.  Co.,  32 
Mont.  320,  80  Pac.  370;  Norfolk  Beet-Sugar 
Co.  V.  Koch,  52  Nebr.  197,  71  K  W.  1015; 
McHugh  V.  Manhattan  R.  Co.,  88  N.  Y.  App. 
Div.  554,  85  N.  Y.  Suppl.  184;  Greenway 

V.  Conroy,  160  Pa.  St.  185,  28  Atl.  692,  40 
Am.  St.  Rep.  715;  Gates  v.  Chicago,  etc.,  R. 
Co.,  4  S.  D.  433,  57  K  W.  200. 

9.  Facts  held  to  show  negligence  of  fellow 
servant. —  California. —  Luman  v.  Golden  An- 
cient Channel  Min.  Co.,  140  Cal.  700,  74 
Pac.  307. 

[IV,  H,  3.  e.  (V).  (A)] 


Idaho. —  Larsen  v.  Lie  Doux,  11  Ida.  49, 
81  Pac.  600. 

Illinois. —  Illinois  Third  Vein  Coal  Co.  V. 
Cioni,  215  111.  583,  74  N.  E.  751  [affirming 
115  111.  App.  455]. 

Iowa. —  Struble  v.  Burlington,  etc.,  R. 
Co.,  128  Iowa  158,  103  N.  W.  142.  Compare 
Foley  V.  Cudahy  Packing  Co.,  119  Iowa  246, 
93  N.  W.  284. 

Massachusetts. —  Needham  v.  Stone,  186 
Mass.  565,  72  N.  E.  80.  Compare  Morris  v. 
Walworth  Mfg.  Co.,  181  Mass.  326,  63  N.  E. 
910. 

Minnesota. —  Setterstrom  v.  Brainerd,  etc., 
R.  Co.,  89  Minn.  262,  94  N.  W.  882. 

Rhode  Island. —  Ennis  v.  Little,  25  R.  I. 
342,  55  Atl.  884,  25  R.  I.  401,  56  Atl.  110. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cromer, 
101  Va.  667,  44  S.  E.  898. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  979. 

Compare  Southern  Pac.  Co.  v.  Pool,  160 
U.  S.  438,  16  S.  Ct.  338,  40  L.  ed.  485. 

Wilful  negligence  not  shown  see  Alabama 
Great  Southern  R.  Co.  v.  Hall,  105  Ala.  599, 
17  So.  176;  Chambliss  v.  Mary  Lee  Coal,  etc., 
Co.,  104  Ala.  655,  16  So.  572;  Fisher  v. 
Louisville,  etc.,  R.  Co.,  146  Ind,  558,  45 
N.  E.  689 ;  Kentucky  Cent.  R.  Co.  v.  Jamei- 
son,  20  S.  W.  258,  14  Ky.  L.  Rep.  345; 
Simmons  v.  Louisville,  etc.,  R.  Co.,  18  S.  W. 
1024,  13  Kv.  L.  Rep.  941 ;  Koons  v.  Kansas 
City  Suburban  Belt  R.  Co.,  178  Mo.  591, 
77  S.  W.  755.  Compare  Louisville,  etc.,  R. 
Co.  V.  Hurst,  20  S.  W.  817,  14  Ky.  L.  Rep. 
632. 

10.  As  raising  question  for  jury  see  infra, 
IV,  H,  6,  d. 

Presumptions  and  burden  of  proof  see  su- 
pra, IV,  H,  3,  a,  (I),  (D),  (II),  (D). 

Review  of  questions  of  fact,  verdicts,  and 
findings  see  infra,  IV,  H,  10,  b. 

Sufficiency  of  findings  to  sustain  verdict  or 
judgment  see  infra,  IV,  H,  8,  b. 

To  warrant  giving  of  instructions  see  in- 
fra, IV,  H,  7,  d. 

11.  Assumption  of  risk  not  shown. —  Cali- 
fornia.—  Gisson  V.  Schwabacher,  99  Cal.  419, 
34  Pac.  104;  Magee  v.  North  Pac.  Coast  R. 
Co.,  (1888)  20  Pac.  709,  78  Cal.  430,  21 
Pac.  114,  12  Am.  St.  Rep.  69. 

Illinois. —  Henrietta  Coal  Co.  v.  Campbell, 
211  111.  216,  71  N.  E.  863  [affirming  112  111. 
App.  452]  ;  Momence  Stone  Co.  v.  Turrell, 
205  111.  515,  68  N.  E.  1078  [affirming  106 
111.  App.  160]  ;  Chicago  Screw  Co.  v.  Weiss, 
203  111.  536.  68  N.  E.  54  [affirming  107  111. 
App.  39];  Dallemand  v.  Saalfeldt,  175  111. 
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where  this  is  done  it  is  sufficient.  The  degree  of  evidence  necessary  to  warrant 
a  recovery  is  neither  more  nor  less  than  in  other  civil  actions.^^ 

(vii)  Contributory  Negligence}^    Like  assumption  of  risk,  which  was 


310,  51  X.  E.  645,  67  Am.  St.  Rep.  214, 
48  L.  R.  A.  753  [affirming  73  111.  App.  151]  ; 
Illinois  Terminal  R.  Co.  v.  Thompson,  112 
111.  App.  463  {affirmed  in  210  111.  226,  71 
N.  E.  328]. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Rob- 
erts, 161  Ind.  1,  67  N.  E.  530. 

Kentucky.  —  Mergentlialer-Horton  Basket 
Co.  V.  Taylor,  90  S.  W.  968,  28  Ky.  L.  Rep. 
928;  Ross-Paris  Co.  v.  Brown,  90  S.  W.  568, 

28  Ky.  L.  Rep.  813. 

Louisiana. —  Hailey  v.  Texas,  etc.,  R.  Co., 
113  La.  533,  37  So.  131. 

Massachusetts. —  Joyce  v.  American  Writ- 
ing Paper  Co.,  184  Mass.  230,  68  N.  E.  213; 
McLean  v.  Paine,  181  Mass.  287,  63  N.  E. 
883. 

Minnesota. —  Merrill  v.  Pike,  94  Minn.  186, 
102  N.  W.  393;  Jensen  v.  Commodore  Min. 
Co.,  94  Minn.  53,  101  N.  W.  944;  Ellington 
V.  Great  Northern  R.  Co.,  92  Minn.  470: 
100  N.  W.  218;  Hungerford  v.  Chicago,  etc., 
K.  Co.,  41  Minn.  444,  43  N.  W.  324. 

Missouri. —  Curtis  v.  McNair,  173  Mo.  270. 
73  S.  W.  167;  Buckalew  v.  Quincy,  etc.,  R. 
Co.,  107  Mo.  App.  575,  81  S.  W.  1176. 

Neio  Hampshire. —  Kasjeta  v.  Nashua  Mfg. 
Co.,  73  N.  H.  22,  58  Atl.  874. 

Neto  Jersey. —  Zitsch  v.  Steins,  9  N.  J.  L. 
J.  374. 

yev:  York.— Bornej  v.  O'Neill,  172  N.  Y. 
595,  64  N.  E.  1120  [affirming  60  N.  Y.  App. 
Div.  19,  69  N.  Y.  Suppl.  729]  ;  Dowd  v.  New 
York,  etc.,  R.  Co.,  170  N.  Y.  459,  63  N.  E. 
541  [affirming  61  N.  Y.  App.  Div.  612,  70 
N.  Y.  Suppl.  1138];  Fredenburg  v.  Northern 
Cent.  R.  Co.,  114  N.  Y.  582,  21  N.  E.  1049, 
11  Am.  St.  Rep.  697;  Hazzard  v.  State,  108 
N.  Y.  App.  Div.  119,  95  N.  Y.  Suppl.  1103. 

Oregon. —  Bowers  v.  Star  Logging  Co.,  41 
Oreg.  301,  68  Pac.  516;  Stager  v.  Troy 
Laundry  Co.,  38  Oreg.  480,  63  Pac.  645,  53 
L.  R.  A.  459. 

Pennsylvania. —  Wagner  v.  H.  W.  Jayne 
Chemical  Co.,  147  Pa.  St.  475,  23  Atl.  772, 
30  Am.  St.  Rep.  745. 

Texas. —  Missouri,   etc.,  R.  Co.   v.  Follin, 

29  Tex.  Civ.  App.  512,  68  S.  W.  810;  Gulf, 
etc.,  R.  Co.  V.  Hayden,  29  Tex.  Civ.  App.  280, 
68  S.  W.  530;  St.  Louis  Southwestern  R.  Co. 
V.  Mayfield,  25  Tex.  Civ.  App.  207,  60  S.  W. 
896;  Gulf,  etc.,  R.  Co.  v.  Warner,  22  Tex. 
Civ.  App.  167,  54  S.  W.  1064. 

Utah. —  Mathews  v.  Daly- West  Min.  Co., 
27  Utah  193,  75  Pac.  722. 

Washington. —  Shoemaker  t'.  Bryant  Lum- 
ber, etc.,  Mill  Co.,  27  Wash.  637,  68  Pac.  380. 

Wisconsin. —  Coolidgc  v.  Hallauer,  126  Wis. 
244,  105  N.  W.  568;  Gill  v.  Homrighausen, 
79  Wis.  634,  48  N.  W.  862;  Nadau  v.  White 
River  Lumber  Co.,  76  Wis.  120,  43  N.  W. 
1135,  20  Am.   St.  Rep.  29. 

United  States. —  Sauvageau  v.  River  Spin- 
ning Co.,  129  Fed.  961;  The  A.  Heaton,  43 
Fed.  592. 


See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  981-986. 

12.  Illinois. —  Howe  v.  Medaris,  183  111. 
288,  55  N.  E.  724  [reversing  82  111.  App. 
515]. 

Indiana. —  Muncie  Pulp  Co.  v.  Jones,  11 
Ind.  App.  110,  38  N.  E.  547. 

lotoa. —  Russ  V.  xA.merican  Cereal  Co.,  110 
Iowa  743,  81  N.  W.  796. 

Kansas. —  Weld  v.  Missouri  Pac.  R.  Co., 
39  Kan.  63,  17  Pac.  306. 

Kentucky. —  Buey  v.  Chess,  etc.,  Co.,  84 
S.  W.  563,  27  Ky.  L.  Rep.  198. 

Massachusetts. —  Wood  i\  Tileston,  etc., 
Co.,  182  Mass.  449,  65  N.  E.  810. 

Michigan. —  Carnes  v.  Guelph  Patent  Cask 
Co.,  141  Mich.  23,  104  N.  W.  322;  Bays  v. 
Warren  Featherbone  Co.,  131  Mich.  205,  91 
N.  W.  164;  Nephew  t\  Whitehead,  123  Mich. 
255,  81  N.  W.  1083;  Davey  r.  Hall,  etc.,  Co., 
122  Mich.  206,  80  N.  W.  1082. 

Minnesota. —  Wexler  v.  Salisbury,  91  Minn. 
308,  98  N.  W.  95;  Dixon  v.  Union"^  Ironworks, 
90  Minn.  492,  97  N.  W.  375;  Hermann  v, 
Clark,  89  Minn.  132,  94  N.  W.  436. 

Missouri. —  Mcintosh  V.  Missouri  Pac.  R. 
Co.,  58  Mo.  App.  281. 

New  Hampshire. —  St.  Jean  v.  Tolles,  72 
N.  H.  587,  58  Atl.  506. 

Neio  Jersey. —  Green  i\  Barnes  Mfg.  Co., 
69  N.  J.  L.  596,  55  Atl.  1083. 

Neio  York. —  Cullen  v.  National  Sheet- 
Metal  Roofing  Co.,  114  N.  Y.  45,  20  N.  E. 
831;  Faith  v.  New  York  Cent.,  etc.,  R.  Co., 
109  N.  Y.  App.  Div.  222,  95  N.  Y.  Suppl.  774; 
Davitt  V.  Metropolitan  St.  R.  Co.,  106  N.  Y. 
App.  Div.  567,  94  N.  Y.  Suppl.  790;  Devoe 
V.  New  York  Cent.,  etc.,  R.  Co.,  70  N.  Y. 
App.  Div.  495,  75  N.  Y.  Suppl.  136. 

Pennsylvania. —  Lehman  v.  Carbon  Steel 
Co.,  204  Pa.  St.  612,  54  AtL  475. 

Texas. —  Texas,  etc.,  R.  Co.  V.  Dillard,  70 
Tex.  62,  8  S.  W.  113;  Bryan  v.  International, 
etc.,  R.  Co.,  (Civ.  App.  1905)  90  S.  W.  693; 
Gulf,  etc.,  R.  Co.  V.  Huyett,  (Civ.  App.  1905  i 
89  S.  W.  1118;  Bell  v.  Gulf,  etc.,  R.  Co., 
[Civ.  App.  1904)  81  S.  W.  134;  Missouri, 
etc.,  R.  Co.  V.  Dver,  (Civ.  App.  1903)  75 
S.  W.  930 ;  Southern  Pac.  Co.  v.  Leash,  2  Tex. 
Civ.  App.  68,  21  S.  W.  563. 

Washington. —  Krickeberg  v.  St.  Paul,  etc.. 
Lumber  Co.,  37  Wash.  63,  79  Pac.  492. 

Wisconsin. —  Roth  v.  Barrett  Mfg.  Co.,  96 
Wis.  615,  71  N.  W.  1034. 

United  States. —  Glenmont  Lumber  Co.  r. 
Roy,  126  Fed.  524,  61  C.  C.  A.  506. 

England. —  McNicholas  v.  Dawson,  [1899] 
1  Q.  B.  773,  68  L.  J.  Q.  B.  470,  80  L.  T. 
Rep.  N.  S.  317,  47  Wkly.  Rep.  500. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  981-986. 

13.  As  raising  question  for  jury  see  infra, 
IV,  H,  6,  e. 

Presumptions  and  burden  of  proof  see  su- 
pra, IV,  H,  3,  a,  (I),  (E),  (II),  (E). 

[IV,  H,  3,  c,  (vn)] 


1456    [26  Cyc]  MASTER  AND  SEE  YANT 


briefly  discussed  in  the  preceding  section,  contributory  negligence    or  its  antithesis, 


Review  of  questions  of  fact,  verdict,  and 
findings  see  infra,  IV,  H,  10,  b. 

Sufficiency  of  findings  to  sustain  verdict  or 
judgment  see  infra,  IV,  H,  8,  b. 

To  warrant  giving  of  instructions  see  in- 
ira,  IV,  H,  7,  e. 

14.  Evidence  held  to  show  contributory 
negligence. —  Alabama. —  Davis  v.  Miller,  109 
Ala.  589,  19  So.  699. 

Arkansas. —  St.  Louis,  etc.,  E.  Co.  v.  Mor- 
gart,  56  Ark.  213,  19  S.  W.  751. 

Connecticut. —  See  Ebert  v.  Hartley,  72 
Conn.  453,  44  Atl.  723. 

Georgia. —  Daniel  v.  Georgia  Cent.  R.  Co., 
119  Ga.  246,  46  S.  E.  107. 

Illinois. —  O'Donnell  v.  MacVeagh,  205  111. 
23,  68  N.  E.  646. 

Indiana. — •  Fisher  v.  Louisville,  etc.,  E,.  Co., 
146  Ind.  558,  45  N.  E.  689 ;  Chicago,  etc.,  R. 
Co.  V.  Cunningham,  33  Ind.  App.  145,  69 
N.  E.  304;  East  Chicago  Foundry  Co.  v. 
Ankeny,  19  Ind.  App.  150,  47  N.  E.  936,  49 
N.  E.  186. 

loiva. — 'Flockhart  v.  Hocking  Coal  Co., 
126  Iowa  576,  102  N.  W.  494. 

Kansas. —  Higgins  v.  Atchison,  etc.,  R.  Co., 
70  Kan.  814,  79  Pac.  679;  Libbey  v.  Atchi- 
son, etc.,  K.  Co.,  69  Kan.  869,  77  Pac.  541. 

Kentucky. —  Carmony  v.  Louisville,  etc.,  R. 
Co.,  87  S.  W.  319,  27  Ky.  L.  Rep.  948. 

Louisiana. — ■  Ederle  v.  Vicksburg,  etc.,  R. 
Co.,  112  La.  728,  36  So.  664;  O'Donnell  v. 
American  Mfg.  Co.,  112  La.  720,  36  So.  661; 
Govan  v.  New  Orleans,  etc.,  R.  Co.,  Ill  La. 
125,  35  So.  484;  Riley  v.  Banner  Lumber  Co., 
109  La.  274,  33  So.  312;  McKinney  v.  Mc- 
Neely,  108  La.  27,  32  So.  199. 

Maine. —  Erickson  v.  Monson  Consol.  Slate 
Co.,  100  Me.  107,  60  Atl.  708 ;  Babb  v.  Oxford 
Paper  Co.,  99  Me.  298,  59  Atl.  290 ;  Bessey  v. 
Newichawanick  Co.,  94  Me.  61,  46  Atl.  806. 

Massachusetts. —  Arkland  v.  Taber-Prang 
Art  Co.,  184  Mass.  243,  68  N.  E.  219;  Jones 
V.  New  York,  etc.,  R.  Co.,  184  Mass.  89,  68 
N.  E.  14. 

Michigan. —  Dutchowski  v.  Handy  Things 
Co.,  141  Mich.  11,  104  N.  W.  358;  Kupkofski 
17.  John  S.  Speigel  Co.,  135  Mich.  7,  97  N.  W.  48. 

Minnesota. — Jensen  v.  Regan,  92  Minn.  323, 
99  N.  W.  1126;  Braafiat  v.  Minneapolis,  etc.. 
Elevator  Co.,  90  Minn.  367,  96  N.  W.  920; 
Parker  v.  Pine  Tree  Lumber  Co.,  89  Minn. 
500,  95  N.  W.  323. 

Missouri. —  Dickey  v.  Dickey,  111  Mo.  App. 
304,  86  S.  W.  909;  Reames  v.  Jones  Dry 
Goods  Co.,  99  Mo.  App.  396,  73  S.  W.  935. 

Nebraska. —  McMahon  v.  O'Donnell,  32 
Nebr.  27,  48  N.  W.  824 ;  Chicago,  etc.,  R.  Co. 
i;.Healy,  5  Nebr.  (Unoff.)  225,  97  N.  W.  1024. 

New  Jersey. — -Phillips  v.  Central  R.  Co., 
68  N.  J.  L.  605,  53  Atl.  221. 

New  York. —  Dickescheid  v.  Betz,  176  N.  Y. 
611,  68  N.  E.  1115  [affirming  80  N.  Y.  App. 
Div.  8,  80  N.  Y.  Suppl.  175]  ;  Hoehn  v.  Lautz, 
94  N.  Y.  App.  Div.  14,  87  N.  Y.  Suppl.  921 ; 
Carley  v.  Gair,  93  N.  Y.  App.  Div.  614,  87 
N.  Y.  Suppl.  709 ;  Mullen  v.  Metropolitan  St. 
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R.  Co.,  89  N.  Y.  App.  Div.  21,  85  N.  Y. 
Suppl.  134;  Frounfelker  v.  Delaware,  etc., 
R.  Co.,  74  N.  Y.  App.  Div.  224,  77  N.  Y. 
Suppl.  470 ;  Mohr  v.  Lehigh  Valley  R.  Co.,  55 
N.  Y.  App.  Div.  176,  66  N.  Y.  Suppl.  899; 
Moccia  V.  New  York  Cent.,  etc.,  R.  Co.,  46 
N.  Y.  App.  Div.  58,  61  N.  Y.  Suppl.  338; 
Williams  v.  Delaware,  etc.,  R.  Co.,  39  N.  Y. 
App.  Div.  647,  57  N.  Y.  Suppl.  203;  Buckley 
V.  Palmer,  36  Misc.  337,  73  N.  Y.  Suppl. 
542;  Baird  v.  Richardson,  4  N.  Y.  St.  648. 

North  Carolina. —  Covington  v.  Smith  Fur- 
niture Co.,  138  N.  C.  374,  50  N.  E.  761; 
Miller  v.  Navassa  Guano  Co.,  125  N.  C.  323, 
34  S.  E.  497. 

Pennsylvania. —  McNeil  v.  Clairton  Steel 
Co.,  213  Pa.  St.  331,  62  Atl.  923;  Mclntire 
V.  Pittsburg  Steel  Foundry,  208  Pa.  St.  34, 
57  Atl.  61;  Sanker  v.  Pennsylvania  R.  Co., 
205  Pa.  St.  609,  55  Atl.  833;  lonzer  v.  Le- 
high Valley  R.  Co.,  196  Pa.  St.  610,  46  Atl. 
937 ;  Keyes  v.  Pennsylvania  Co.,  1  Pa.  Cas. 
316,  3  Atl.  15. 

South  Carolina. —  Barksdale  v.  Laurens,  58 
S.  C.  413,  36  S.  E.  661. 

Tennessee. —  Nashville  Spoke,  etc.,  Co.  v. 
Thomas,  114  Tenn.  458,  86  S.  W.  379;  Green- 
law V.  Louisville,  etc.,  R.  Co.,  114  Tenn.  187, 
86  S.  W.  1072. 

Texas. —  Trinity,  etc.,  R.  Co.  v.  Mitchell, 
72  Tex.  609,  10  S.  W.  698;  Gulf,  etc.,  R.  Co. 
17.  Powell,  (Civ.  App.  1904)  84  S.  W.  670; 
Bell  V.  Gulf,  etc.,  R.  Co.,  (Civ.  App.  1904) 
81  S.  W.  134;  Texas,  etc.,  R.  Co.  v.  Stewart, 
30  Tex.  Civ.  App.  408,  71  S.  W.  330;  St. 
Louis,  etc.,  R.  Co.  v.  Denny,  5  Tex.  Civ.  App. 
359,  24  S.  W.  317. 

Virginia. —  McDaniel  v.  Lynchburg  Cotton 
Mills  Co.,  99  Va.  146,  37  S.  E.  781;  Dar- 
racott  V.  Chesapeake,  etc.,  R.  Co.,  83  Va.  288, 
2  S.  E.  511,  5  Am.  St.  Rep.  266. 

Washington. —  Guley  v.  Northwestern  Coal, 
etc.,  Co.,  7  Wash.  491,  35  Pac.  372. 

Wisconsin. —  Egnor  v.  N.  C.  Foster  Lum- 
ber Co.,  115  Wis.  530,  92  N.  W.  242. 

United  States. —  National  Biscuit  Co.  v. 
Nolan,  138  Fed.  6,  70  C.  C.  A.  436;  Gilbert 
V.  Burlington,  etc.,  R.  Co.,  128  Fed.  529,  63 
C.  C.  A.  27  [affirming  123  Fed.  832];  The 
Anchoria,  120  Fed.  1017,  56  C.  C.  A.  452 
[affirming  113  Fed.  982];  The  Saratoga,  94 
Fed.  221,  36  C.  C.  A.  208  [reversing  87  Fed. 
349]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  977-996. 

Contributory  negligence  not  shown. —  St. 
Louis,  etc.,  R.  Co.  v.  McCain,  67  Ark.  377, 
55  S.  W.  165;  St.  Louis,  etc.,  R.  Co.  v. 
Touhey,  67  Ark.  209,  54  S.  W.  577,  77  Am. 
St.  Rep.  109;  Little  Rock,  etc.,  R.  Co.  v. 
Voss,  (Ark.  1892)  18  S.  W.  172;  Gisson  v. 
Schwabacher,  99  Cal.  419,  34  Pac.  104 ;  Ebert 
V.  Hartley,  72  Conn.  453,  44  Atl.  723;  Rich- 
mond, etc.,  R.  Co.  V.  Wright,  88  Ga.  19,  13 
S.  E.  820;  Illinois  Steel  Co.  v.  Olste,  214  111. 
181,  73  N.  E.  422;  Central  Union  Bldg.  Co. 
V.  Kolander,  212  111.  27,  72  N.  E.  50  [affirm- 
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due  care^^  on  the  part  of  the  servant,  may  be  proved  by  direct  or  circumstantial 
evidence,  and  where  there  is  any  evidence  tending  to  show  whether  or  not  he  was 


ing  113  111.  App.  305]  ;  Henrietta  Coal  Co.  v. 
Campbell,  211  111.  216,  71  N.  E.  863  [affirm- 
ing 112  111.  App.  452];  Illinois  Steel  Co.  r. 
Stonevick,  199  111.  122,  64  N.  E.  1014;  Mo- 
mence  Stone  Co.  v.  Groves,  197  111.  88,  04 
N.  E.  335  {.affirming  100  111.  App.  98]  ;  Hinck- 
ley V.  Horazdowsky,  133  111.  359,  24  N.  E. 
421,  23  Am.  St.  Rep.  618,  8  L.  R.  A.  490; 
Baltimore,  etc.,  R.  Co.  v.  Roberts,  161  Ind.  1, 
67  N.  E.  530 ;  Chicago,  etc.,  R.  Co.  v.  Martin, 
31  Ind.  App.  308,  65  N.  E.  591;  Struble  f. 
Burlington,  etc.,  R.  Co.,  128  Iowa  158,  103 
N.  W.  142;  Klaffke  v.  Bettendorf  Axle  Co., 
125  Iowa  223,  100  N.  W.  1116;  Beresford  v. 
American  Coal  Co.,  124  Iowa  34,  98  N.  W. 
902,  70  L.  R.  A.  256;  Pierson  v.  Chicago 
Great  Western  R.  Co.,  116  Iowa  601,  88  N.  W. 
363;  Taliaferro  v.  Vicksburg,  etc.,  R.  Co.,  115 
La.  443,  39  So.  437 ;  Merritt  v.  Victoria  Lum- 
ber Co.,  Ill  La.  159,  35  So.  497;  Caven  v. 
Bodwell  Granite  Co.,  99  Me.  278,  59  Atl.  285; 
Fountaine  v.  Wampanoag  Mills,  189  Mass. 
498,  75  N.  E.  738;  Lynch  v.  M.  T.  Stevens, 
etc.,  Co.,  187  Mass.  397,  73  N.  E.  478;  Welch 
v.  New  York,  etc.,  R.  Co.,  182  Mass.  84,  64 
N.  E.  695;  Knapp  v.  Chicago,  etc.,  R.  Co., 
114  Mich.  199,  72  N.  W^  200;  Merrill  v.  Pike, 
94  Minn.  186,  102  N.  W.  393;  Hendricks  v. 
Lesure  Lumber  Co.,  92  Minn.  318,  99  N.  W. 
1125,  100  N.  W.  638;  Bredeson  v.  C.  A.  Smith 
Lumber  Co.,  91  Minn.  317,  97  N.  W.  977; 
Gray  v.  Commutator  Co.,  85  Minn.  463,  89 
N.  W.  322 ;  Anderson  v.  Minnesota,  etc.,  R. 
Co.,  39  Minn.  523,  41  N.  \N.  104;  Southern 
R.  Co.  V.  Cheaves,  84  Miss.  565,  36  So.  691; 
Gulf,  etc.,  R.  Co.  V.  Bussey,  82  Miss.  616,  35 
So.  166;  Fouts  V.  Swift,  113  Mo.  App.  526, 
88  S.  W.  167;  Shore  i".  American  Bridge  Co., 
Ill  Mo.  App.  278,  86  S.  W.  905;  Buckalew 
V.  Quincy,  etc.,  R.  Co.,  107  Mo.  App.  575,  81 
S.  W.  1176;  Scheir  v.  Quirin,  17/  N.  Y.  568, 
^  N.  E.  1130  [affirming  77  N.  Y.  App.  Div. 
624,  78  N.  Y.  Suppl.  956]  ;  Hoes  v.  Ocean 
Steamship  Co.,  170  N.  Y.  581,  63  N.  E.  1118 
[affirming  56  N.  Y^  App.  Div.  259,  67  N.  Y. 
Suppl.  782]  ;  Harr  v.  New  Y'ork  Cent.,  etc., 
R.  Co.,  114  N.  Y.  623,  21  N.  E.  425;  Irish  r. 
Union  Bag,  etc.,  Co.,  103  N.  Y.  App.  Div.  45, 
92  N.  Y.  Suppl.  695;  Hunt  v.  Dexter  Sul- 
phite Pulp,  etc.,  Co.,  100  N.  Y.  App.  Div. 
119,  91  N.  Y.  Suppl.  279;  Krueger  v.  Bar- 
tholomay  Brewing  Co.,  94  N.  Y.  App.  Div. 
58,  87  N.  Y.  Suppl.  1054;  Pharr  v.  Atlanta, 
etc..  Air  Line  R.  Co.,  132  N.  C.  418,  44  S.  E. 
37 ;  Isley  v.  Wabash  R.  Co.,  27  Ohio  Cir.  Ct. 
785;  Lake  Shore,  etc.,  R.  Co.  v.  Fisher,  26 
Ohio  Cir.  Ct.  143  [affirmed  without  opinion 
in  51  Ohio  St.  574]  ;  Toomey  v.  Avery  Stamp- 
ing Co.,  20  Ohio  Cir.  Ct.  183,  11  Ohio  Cir. 
Dec.  216;  Sopherstein  v.  Bertels,  178  Pa.  St. 
401,  35  Atl.  1000;  Madara  v.  Pottsville  Iron, 
etc.,  Co.,  160  Pa.  St.  109,  28  Atl.  639 ;  Wessel 
V.  Jones,  etc..  Steel  Co.,  28  Pa.  Super.  Ct. 
332;  Carson  v.  Southern  R.  Co.,  68  S.  C.  55, 
46  S.  E.  525  [affirmed  in  194  U.  S.  136,  24 
S.  Ct.  609,  48  L.  ed.  907] ;  Galveston,  etc.,  R. 
[92] 


Co.  V.  Sullivan,  2  Tex.  Unrep.  Cas.  315; 
Gulf,  etc.,  R.  Co.  V.  Melville,  (Tex.  Civ.  App. 
1905)  87  S.  W.  863;  Texas  Cent.  R.  Co.  v. 
Powell,  (Tex.  Civ.  App.  19t)5)  86  S.  W.  21; 
International,  etc.,  R.  Co.  v.  Vanlandingham, 
(Tex.  Civ.  App.  1905)  85  S.  W.  847;  Mis- 
souri, etc.,  R.  Co.  V.  Keefe,  (Tex.  Civ.  App. 
1905)  84  S.  W.  679;  International,  etc.,  R. 
Co.  V.  McVey,  (Tex.  Civ.  App.  1904)  81 
S.  W.  991,  83  S.  W.  34;  Gulf,  etc.,  R.  Co.  v. 
Davis,  35  Tex.  Civ.  App.  285,  80  S.  W.  253; 
vSan  Antonio,  etc.,  R.  Co.  v.  Brock,  35  Tex. 
Civ.  App.  155,  80  S.  W.  422;  Texas,  etc.,  R. 
Co.  V.  Kelly,  34  Tex.  Civ.  App.  21,  80  S.  W. 
1073;  Gulf,  etc.,  R.  Co.  v.  Cooper,  33  Tex. 
Civ.  App.  319,  77  S.  W.  263;  Texas,  etc.,  R. 
Co.  V.  Carter,  (Tex.  Civ.  App.  1903)  73  S.  W. 
50;  Missouri,  etc.,  R.  Co.  v.  Mayfield,  29 
Tex.  Civ.  App.  477,  68  S.  W.  807;  Dupree  v. 
Alexander,  29  Tex.  Civ.  App.  31,  68  S.  W. 
739;  Texas,  etc.,  R.  Co.  v.  Mortensen,  27 
Tex.  Civ.  App.  106,  66  S.  W.  99;  Inter- 
national, etc.,  R.  Co.  V.  Sipole,  (Tex.  Civ. 
App.  1895)  29  S.  W^  686;  Texas,  etc.,  R.  Co. 
V.  French,  (Tex.  Civ.  App.  1893)  22  S.  W. 
866;  Wood  v.  Southern  R.  Co.,  104  Va.  650, 
52  S.  E.  371;  Michael  v.  Roanoke  Mach. 
Works,  90  Va.  492,  19  S.  E.  261,  44  Am.  St. 
Rep.  927;  Hencke  v.  Babcock,  24  Wash.  556, 
64  Pac.  755;  Renne  v.  U.  S.  Leather  Co.,  107 
Wis.  305,  83  N.  W.  473 ;  Texas,  etc.,  R.  Co.  v. 
Putman,  120  Fed.  754,  57  C.  C.  A.  58 ;  Port- 
land Gold  Min.  Co.  v.  Flaherty,  111  Fed.  312, 
49  C.  C.  A.  361;  Craft  v.  Northern  Pac.  R. 
Co.,  62  Fed.  735  [affirmed  in  69  Fed.  124, 
1  C.  C.  A.  175]. 

15.  Finding  of  due  care  warranted. —  Illh 
nois. —  Muren  Coal,  etc.,  Co.  v.  Howell,  204 
111.  515,  68  N.  E.  456  [reversing  107  111.  App. 
1];  Dallemand  v.  Saalfeldt,  175  111.  310,  51 
N.  E.  645,  67  Am.  St.  Rep.  214,  48  L.  R.  A. 
753  [affirming  73  111.  App.  151];  Chicago, 
etc.,  R.  Co.  V.  Gregory,  58  111.  272 ;  Hinchliff 
V.  Robinson,  118  111.  App.  450;  Corbin  v 
Western  Electric  Co.,  78  111.  App.  516.  Com- 
pare Illinois  Cent.  R.  Co.  v.  Swift,  213  111 
307,  72  N.  E.  737;  Brown  Hoisting,  etc., 
Mach.  Co.  V.  Bennett,  96  111.  App.  514. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v.  Parish, 
28  Ind.  App.  189,  62  N.  E.  514,  91  Am.  St. 
Rep.  120. 

Maine. —  Guthrie  v.  Maine  Cent.  R.  Co.,  81 
Me.  572,  18  Atl.  295.  Compare  McDonough 
V.  Grand  Trunk  R.  Co.,  98  Me.  304,  56  Atl. 
913;  McLane  v.  Perkins,  92  Me.  39,  42  Atl. 
255,  43  L.  R.  A.  487. 

Massachusetts.— McFhee  v.  New  England 
Structural  Co.,  188  Mass.  141,  74  N.  E.  303; 
Higgins  V.  Higgins,  188  Mass.  113,  74  N.  E. 
471;  Mahoney  v.  Bay  State  Pink  Granite 
Co.,'  184  Mass.  287,  68  N.  E.  234;  McLean  v. 
Paine,  181  Mass.  287,  63  N.  E.  883;  Connors 
V.  Grillev,  155  Mass.  575,  30  N.  E.  218.  Com- 
pare Morris  v.  Boston,  etc.,  R.  Co.,  184  Mass. 
368,  68  N.  E.  680;  Archambault  v.  Archam- 
bault,  184  Mass.  274,  68  N.  E.  199;  ^rwin  v. 

[IV,  H,  3,  c,  (vii)] 


1458  [26Cye.] 


MASTER  AND  SEE  YANT 


guilty  of  contributory  negligence,  it  should  be  submitted  to  the  jury.^^  Where  the 
evidence  as  to  contributory  negligence  is  such  that  reasonable  minds  might  honestly 
differ,  a  finding  either  way  cannot  be  said  to  be  insufficiently  supported  by  the 
evidence. 

4.  Measure  of  Damages  —  a.  In  General.^^  Unless  limited  by  statute,^^  the 
general  rule  is  that  a  servant  is  entitled  to  recover  compensatory  damages  for 
injuries  due  to  the  master's  negligence.^*^  In  some  jurisdictions,  where  the  master 
is  only  concurrently  negligent,  the  negligence  of  the  servant  or  of  a  fellow 
servant  will  be  considered  in  mitigation  of  damages.  In  an  action  for  the  death 
of  a  servant,  the  measure  of  damages  is  only  the  pecuniary  value  of  the  life  of 
the  servant  to  his  next  of  kin  ;  and  the  fact  that  the  injury  was  wilful  cannot  be 
considered  to  enhance  the  recovery .^^ 

b.  Exemplary  Damages.    In  the  absence  of  wanton,  gross,  or  reckless  negli- 


Alley,  158  Mass.  249,  33  N.  E.  517;  Henry  v. 
King  Philip  Mills,  155  Mass.  361,  29  N.  E. 
581;  Brady  v.  Ludlow  Mfg.  Co.,  154  Mass. 
468,  28  N.  E.  901. 

Minnesota. —  Campbell  v.  Railway  Transfer 
Co.,  95  Minn.  375,  104  N.  W.  547;  Haidt  d. 
Swift,  94  Minn.  146,  102  N.  W.  388;  Le  Due 
V.  Northern  Pac.  R.  Co.,  92  Minn.  287,  100 
N.  W.  108. 

Missouri. —  Chambers  v.  Chester,  172  Mo. 
461,  72  S.  W.  904. 

Nehraska. —  Missouri  Pac.  R.  Co.  v.  Fox,  60 
Nebr.  531,  83  N.  W.  744. 

Neio  Hampshire. —  Miller  v.  Boston,  etc.,  R. 
Co.,  73  N.  H.  330,  61  Atl.  360. 

New  York. —  Krueger  v.  Bartholoraay  Brew- 
ery Co.,  182  N.  Y.  544,  75  N.  E.  1130  [affirm^ 
ing  94  K  Y.  App.  Div.  58,  87  N.  Y.  Suppl. 
1054] ;  Weston  v.  Citv  of  Troy,  139  N.  Y. 
281,  34  N.  E.  780 ;  Voorhees  v.  Hudson  River 
Tel.  Co.,  109  N.  Y.  App.  Div.  465,  95  N.  Y. 
Suppl.  703,  1167;  Faith  v.  New  York  Cent., 
etc.,  R.  Co.,  109  N.  Y.  App.  Div.  222,  95  N.  Y. 
Suppl.  774;  McHugh  v.  Manhattan  R.  Co.,  88 
N.  Y.  App.  Div.  554,  85  N.  Y.  Suppl.  184. 
Compare  Huff  v.  American  Fire  Engine  Co., 
88  N.  Y.  App.  Div.  324,  84  N.  Y.  Suppl.  651; 
Mohr  V.  Lehigh  Valley  R.  Co.,  55  N.  Y.  App. 
Div.  176,  66  N.  Y.  Suppl.  899;  Robbins  v. 
Brownville  Paper  Co.,  53  N.  Y.  App.  Div.  641, 
€5  N.  Y.  Suppl.  955. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Huyett, 
(1906)  92  S.  W.  454  [reversing  (Civ.  App. 
1905)  89  S.  W.  1118];  St.  Louis,  etc.,  R.  Co. 
V.  Bussong,  (Civ.  App.  1905)  90  S.  W.  73. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  987-996. 

Compare  Judge  v.  Narragansett  Electric 
Lighting  Co.,  21  R.  I.  128,  42  Atl.  507. 

16.  California. —  Smith  v.  Occidental,  etc., 
Steamship  Co.,  99  Cal.  462,  34  Pac.  84. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Mil- 
liken,  51  S.  W.  796,  21  Ky.  L.  Rep.  489. 

Massachusetts. —  Sullivan  v.  Thorndike  Co., 
175  Mass.  41,  55  N.  E.  472;  Murray  v.  Rivers, 
174  Mass.  46,  54  N.  E.  358;  Dolphin  v.  Plum- 
ley,  167  Mass.  167,  45  N.  E.  87. 

New  Jersey. — Pierce  v.  Camden,  etc.,  R.  Co., 
58  N.  J.  L.  400,  35  Atl.  286. 

Neio  York. —  Garety  v.  King,  9  N.  Y.  App. 
Div.  443,  41  N.  Y.  Suppl.  633. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Pawkett, 
28  Tex.  Civ.  App.  583,  68  S.  W.  323. 

[IV,  H,  3,  C,  (VII)] 


Utah. —  Reese  v.  Morgan  Silver  Min.  Co., 
15  Utah  453,  49  Pac.  824. 

United  States. —  Swift  v.  Short,  92  Fed. 
567,  34  C.  C.  A.  545. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  987-996. 

Facts  held  inconclusive  on  question  of  con- 
tributory negligence. —  American  Car,  etc., 
Co.  V.  Clark,  32  Ind.  App.  644,  70  N.  E.  828; 
Phinney  v.  Illinois  Cent.  R.  Co.,  122  Iowa 
488,  98  N.  W.  358;  Frve  v.  Bath  Gas,  etc., 
Co.,  94  Me.  17,  46  Atl.  804;  Mathews  v.  Daly- 
West  Min.  Co.,  27  Utah  193,  75  Pac. 
722. 

Evidence  held  inconclusive  see  Hammer  v. 
Pressed  Steel  Car  Co.,  204  Pa.  St.  594,  54  Atl, 
355;  Texas,  etc.,  R.  Co.  v.  McCoy,  17  Tex. 
Civ.  App.  494,  44  S.  W.  25. 

17.  New  Omaha  Thompson-Houston  Elec- 
tric Light  Co.  V.  Dent,  68  Nebr.  668,  94  N.  W. 
819,  103  N.  W.  1091. 

18.  In  action  by  parent  for  injuries  to 
child  see  Parent  and  Child. 

Inadequate  or  excessive  damages  see  Dam- 
ages. 

Injuries  to  seamen  see  Seamen. 

Injuries  to  stevedores  and  licensees  of  ves- 
sels see  Shipping. 

Injury  to  property  of  railroad  employee  by 
negligence  of  railroad  company  see  Rail- 

EOADS. 

Measure  of  damages  in  general  see  Dam- 
ages. 

19.  Under  Mo.  Rev.  St.  §  2123,  providing 
that  in  injuries  resulting  in  a  servant's  death 
from  the  master's  negligence,  such  damages 
may  be  recovered,  not  exceeding  two  thou- 
sand dollars,  as  are  fair  and  just,  with  refer- 
ence to  the  necessary  injury,  and  also  having 
regard  to  aggravating  circumstances,  the 
word  "  necessary  "  is  equivalent  to  "  pecuni- 
ary." Hickman  v.  Missouri  Pac.  R.  Co.,  22 
Mo.  App.  344. 

20.  See  Damages,  13  Cyc.  30. 
Recovery  for  injury  to  earning  capacity  see 

Chicago,  etc.,  R.  Co.  v.  Long,  26  Tex.  Civ. 
App.  601,  65  S.  W.  882. 

Division  of  damages  in  admiralty  see  The 
City  of  Norwalk,  55  Fed.  98. 

21.  The  Frey,  113  Fed.  1003. 

22.  The  Phoenix,  34  Fed.  760. 

23.  Louisville,  etc.,  R.  Co.  v.  Trammell,  93 
Ala.  350,  9  So.  870. 
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gence  on  the  part  of  the  master,^  exemplary  or  punitive  damages  cannot  be 
awarded  for  injuries  to  a  servant.^^ 

5.  Conduct  of  Trial.  Tlie  conduct  of  the  trial  of  an  action  by  a  servant  to 
recover  for  personal  injuries  rests  largely  in  the  discretion  of  the  court.^^ 

6.  Questions  of  Law  and  Fact^^  —  a.  In  General  — (i)  Statement  of  Rule. 
As  in  other  cases,  in  an  action  by  a  servant  for  personal  injuries  all  questions  of 
fact  or  mixed  questions  of  law  and  fact  are  for  the  jury,  under  proper  instruc- 
tions from  the  court.^    Questions  of  law  are  for  the  court.^^ 

(ii)  Relation  of  Parties!^  Where  there  is  a  conflict  of  evidence  as  to 
whether  the  relation  of  master  and  servant  existed  between  the  parties  at  the 
time  of  the  injury,  the  question  should  be  submitted  to  the  jury.^^ 


24.  Exemplary  damages  allowed  for  wan- 
ton or  gross  negligence  see  Southern  R.  Co. 
f.  Bunt,  131  Ala.  591,  32  So.  507;  Newport 
News,  etc.,  Co.  v.  Dentzel,  91  Ky.  42,  14  S.  W. 
«58,  12  Ky.  L.  Rep.  62G;  Louisville,  etc.,  R. 
Co.  V.  Greer,  29  S.  W.  337,  16  Ky.  L.  Rep. 
667;  Boyd  v.  Seaboard  Air  Line  R.  Co.,  67 
S.  C.  218,  45  S.  E.  186;  American  Lead  Pen- 
cil Co.  V.  Davis,  108  Tenn.  251,  66  S.  W.  1129. 

25.  Alabama. —  Columbus,  etc.,  R.  Co.  v. 
Bridges,  86  Ala.  448,  5  So.  864,  11  Am.  St. 
Rep.  58. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Mooney,  40  Fla.  17,  24  So.  148. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Jackson, 
55  111.  492,  8  Am.  Rep.  661. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v.  Kier, 
41  Kan.  661,  671,  21  Pac.  770,  13  Am.  St. 
Rep.  311. 

Kentucky. —  Kentucky  Distilleries,  etc.,  Co. 
V.  Schreiber,  73  S.  W.  769,  24  Ky.  L.  Rep. 
2236;  Lingenfelter  v.  Louisville,  etc.,  R.  Co., 
4  S.  W.  185,  9  Ky.  L.  Kep.  116;  Mud  River 
Coal,  etc.,  Co.  v.  Williams,  15  Ky.  L.  Rep. 
«47. 

Louisiana. —  McFee  v.  Vicksburg,  etc.,  R. 
€o.,  42  La.  Ann,  790,  7  So.  720. 

Michigan. —  Batterson  v.  Chicago,  etc.,  R. 
Co.,  49  Mich.  184,  13  N.  W.  508. 

Missouri. —  Stoher  v.  St.  Louis,  etc.,  R.  Co., 
m  Mo.  509,  4  S.  W.  389. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Compton,  75 
Tex.  667,  13  S.  W.  667. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  998. 

26.  Exclusion  of  evidence  of  collateral  fact 
discretionary  see  Little  v.  Head,  etc.,  Co.,  69 
N.  H.  494,  43  Atl.  619.  Compare  Missouri, 
etc.,  R.  Co.  V.  Nordell,  20  Tex.  Civ.  App. 
362,  50  S.  W.  601. 

A  statement  by  counsel  that  the  negligence 
complained  of  was  that  of  a  fellow  servant 
was  not  sufficient  ground  for  dismissing  the 
complaint,  where  he  did  not  expressly  limit 
the  right  of  recovery  to  such  negligence,  but 
also  referred  to  an  alleged  defect  in  the  ap- 
pliances. Murphy  v.  Hopper,  75  N.  Y.  App. 
Div.  606,  78  N.  Y.  Suppl.  657. 

That  the  master  carries  indemnity  insur- 
ance must  not  be  allowed  to  be  gotten  before 
the  jury.  Iverson  v.  McDonnell,  36  Wash.  73, 
78  Pac.  202. 

27.  Application  of  personal  knowledge  of 
jurors  see  Trial. 

Form  and  scope  of  motion  for  nonsuit  see 
Trial. 


Review  of  questions  of  fact,  verdicts,  and 
findings  see  infra,  IV,  H,  10,  b. 

Sufficiency  of  evidence  to  raise  question 
for  jury  in  general  see  Negligence. 

28.  Alabama. —  Alabama  Great  Southern 
R.  Co.  V.  Brooks,  135  Ala.  401,  33  So.  181. 

Illinois. —  Madison  Coal  Co.  v.  Hayes,  215 
111.  625,  74  N.  E.  755  [affirming  116  111.  App. 
94]  ;  Himrod  Coal  Co.  v.  Stevens,  104  111.  App. 
639  [affirmed  in  203  111.  115,  67  N.  E.  389]. 

Indiana. — Abbitt  v.  Lake  Erie,  etc.,  R.  Co., 
150  Ind.  498,  50  N.  E.  729. 

loica. —  Light  v.  Chicago,  etc.,  R.  Co.,  93 
Iowa  83,  61  N.  W.  380. 

Nebraska. —  Union  Stock  Yards  Co.  v.  Con- 
over,  41  Nebr.  617,  59  N.  W.  950. 

Pennsylvania. —  jcionifius  v.  Chambersburg 
Engineering  Co.,  196  Pa.  St.  47,  46  Atl.  259; 
Werst  V.  Lehigh  Valley  R.  Co.,  190  Pa.  St. 
482,  42  Atl.  881;  Fritz  V.  Jenner,  166  Pa.  St. 
292,  31  Atl.  80. 

United  States. —  Totten  v.  Pennsylvania  R. 
Co.,  II  Fed.  564. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1000. 

29.  Graft  v.  Baltimore,  etc.,  R.  Co.,  5  Pa. 
Cas.  94,  8  Atl.  206;  Texas,  etc.,  R.  Co.  V. 
Crowder,  76  Tex.  499,  13  S.  W.  381. 

Whether  a  machine  was  a  "  locomotive  en- 
gine," within  Burns  Rev.  St.  Ind.  §  7083, 
subd.  4,  is  a  question  for  the  court.  Jarvis 
V.  Hitch,  161  Ind.  217,  67  N.  E.  1057. 

30.  Who  are  independent  contractors  see 
infra,  V,  B,  1. 

31.  Connecticut. —  Burke  v.  Norwich,  etc., 
R.  Co.,  34  Conn.  474. 

Georgia. —  Barnett  v.  Northeastern  R.  Co., 
87  Ga.  199,  13  S.  E.  646. 

Illinois. —  Grace,  etc.,  Co.  v.  Probst,  208  111. 
147,  70  N.  E.  12;  St.  Louis  Consol.  Coal  Co. 
V.  Bruce,  150  111.  449,  37  N.  E.  912  [affirm- 
ing 47  111.  App.  444].  Compare  Condon  v. 
Schoenfeld,  214  111.  226,  73  N.  E.  333  [re- 
versing 114  111.  App.  468],  in  which  the  rela- 
tion of  the  parties  was  only  shown  by  infer- 
ence. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Clas- 
pell,  8  Ind.  App.  685,  36  N.  E.  297. 

Iowa. —  Aga  v.  Harbach,  127  Iowa  144,  102 
N.  W.  833,  109  Am.  St.  Rep.  377. 

Massachusetts. —  Morgan  V.  Smith,  159 
Mass.  570,  35  N.  E.  101. 

Minnesota. —  Caron  v.  Powers-Simpson  Co., 
96  Minn.  192,  104  N.  W.  889. 

Neio  Jersey. —  Norman  v.  Middlesex,  etc., 
Traction  Co.,  68  N.  J.  L.  728,  54  Atl.  835; 

[IV,  H,  6,  a,  (II)] 
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(ill)  Natvre  and  Cause  of  Injury.  The  determination  of  the  nature  and 
cause  of  the  injury  is  for  the  jury/^  if  tliere  is  any  evidence  tending  to  show 


Hardy  v.  Delaware,  etc.,  R.  Co.,  57  N.  J.  L. 
505,  31  Atl.  281. 

New  York. —  Brophy  v.  Bartlett,  108  N.  Y. 
632,  15  N.  E.  368;  Werner  v.  Hearst,  76  N.  Y. 
App.  Div.  375,  78  N.  Y.  Suppl.  788;  Chaffee 
V.  Erie  R.  Co.,  68  N.  Y.  App.  Div.  651,  74 
N.  Y.  Suppl.  1122. 

Oregon. —  Ringue  v.  Oregon  Coal  Co.,  44 
Oreg.  407,  75_Pac.  703. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Fercli, 
(Civ.  App.  1896)  36  S.  W.  487. 

Vermont. —  Sherman  v.  Delaware,  etc., 
Canal  Co.,  71  Vt.  325,  45  Atl.  227. 

Wisconsin. — Schultz -y.  Chicago,  etc.,  R.  Co., 
40  Wis.  589. 

United  States. — Northwestern  Union  Packet 
Co.  V.  McCue,  17  Wall.  508,  21  L.  ed.  705. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1004. 

32.  Alabama. —  Sloss-Sheffield  Steel,  etc., 
Co.  V.  Mobley,  139  Ala.  425,  36  So.  181; 
Birmingham  Traction  Co.  v.  Reville,  136  Ala. 
335,  34  So.  981;  Houston  Biscuit  Co.  v.  Dial, 
135  Ala.  168,  33  So.  268. 

California. — Anderson  v.  Seropian,  147  Cal. 
201,  81  Pac.  521;  Peters  v.  McKay,  136  Cal. 
73,  68  Pac.  478. 

Colorado. —  Roche  v.  Denver,  etc.,  R.  Co., 
19  Colo.  App.  204,  73  Pac.  880. 

District  of  Columhia. —  Baltimore,  etc.,  R. 
Co.  V.  Landrigan,  20  App.  Cas.  135. 

Georgia. —  Chenall  v.  Palmer  Brick  Co.,  117 
Ga.  106,  43  S.  E.  443. 

Illinois. —  Kellyville  Coal  Co.  v.  Strine,  217 
111.  516,  75  N.  E.  375;  Commonwealth  Elec- 
tric Co.  V.  Rose,  214  111.  545,  73  N.  E.  780 
[affirming  114  111.  App.  181];  Central  Union 
Bldg.  Co.  V.  Kolander,  212  HI.  27,  72  N.  E. 
50  [affirming  113  111.  App.  305];  Spring  Val- 
ley Coal  Co.  V.  Robizas,  207  111.  226,  69  N.  E. 
925;  Chicago  Hair,  etc.,  Co.  v.  Mueller,  203 
111.  558,  68  N.  E.  51  [affirming  106  111.  App. 
21] ;  Chicago  Screw  Co.  v.  Weiss,  203  111.  536, 
68  N.  E.  54  [affirming  107  111.  App.  39]; 
Armour  v.  Golkowska,  202  111.  144,  66  N.  E. 
1037  [affirming  95  111.  App.  492]  ;  D.  Sinclair 
Co.  V.  Waddill,  200  111.  17,  65  N.  E.  437  [af- 
firming 99  111.  App.  334]  ;  Pagels  v.  Meyer, 
193  111.  172,  61  N.  E.  1111  [reversing  88  111. 
App.  169]  ;  Ide  V.  Fratcher,  96  111.  App.  549 
[affirmed  in  194  111.  552,  62  N.  E.  814]  ;  Donk 
Bros.  Coal,  etc.,  Co.  v.  Peton,  95  111.  App.  193 
[affirmed  in  192  111.  41,  61  N.  E.  330]. 

Indiana. — Davis  v.  Mercer  Lumber  Co.,  164 
Ind.  413,  73  N.  E.  899;  Muncie  Pulp  Co.  v. 
Hacker,  (App.  1906)  76  N.  E.  770;  Indiana, 
etc..  Coal  Co.  v.  Neal,  (App.  1905)  75  N.  E. 
295,  (App.  1906)  76  N.  E.  527;  La  Porte 
Carriage  Co.  v.  Sullender,  (App.  1904)  71 
N.  E.  922. 

Iowa. —  Schroeder  v.  Chicago,  etc.,  R.  Co., 
128  Iowa  365,  103  N.  W.  985;  Wible  v.  Bur- 
lington, etc.,  R.  Co.,  109  Iowa  557,  80  N.  W. 
679. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mcin- 
tosh, 118  Ky.  145,  80  S.  W.  496,  81  S.  W. 
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270,  26  Ky.  L.  Rep.  14;  Hurt  v.  Louisville, 
etc.,  R.  Co.,  116  Ky.  545,  76  S.  W.  502,  25 
Ky.  L.  Rep.  755 ;  Angel  v.  Jellico  Coal  Min. 
Co.,  115  Ky.  728,  74  S.  W.  714,  25  Ky.  L. 
Rep.  108;  Louisville,  etc.,  R.  Co.  v.  Mul- 
finger,  80  S.  W.  499,  26  Ky.  L.  Rep.  3. 

Maryland. —  Crawford  v.  United  R.,  etc., 
Co.,  101  Md.  402,  61  Atl.  287,  70  L.  R.  A.  489; 
Hearn  v.  Quillen,  94  Md.  39,  50  Atl.  402. 

Massachusetts. —  Fountaine  v.  Wampanoag 
Mills,  189  Mass.  498,  75  N.  E.  738;  Palmer  v. 
Coyle,  187  Mass.  136,  72  N.  E.  844;  Thomp- 
son V.  American  Writing  Paper  Co.,  187  Mass. 
93,  72  N.  E.  343;  Martin  v.  Merchants',  etc., 
Transp.  Co.,  185  Mass.  487,  70  N.  E.  934; 
Ellis  V.  Thayer,  183  Mass.  309,  67  N.  E.  325 ; 
McLean  v.  Paine.  181  Mass.  287,  63  N.  E. 
883;  Flint  v.  Kelly,  180  Mass.  181,  62  N.  E. 
5;  Knight  v.  Overman  Wheel  Co.,  174  Mass. 
455,  54  N.  E.  890. 

Michigan. —  Bernard  v.  Pittsburg  Coal  Co., 
137  Mich.  279,  100  N.  W.  396;  Jones  v.  Flint, 
etc.,  R.  Co.,  127  Mich.  198,  86  N.  W.  838. 

Minnesota. —  Turrittin  v.  Chicago,  etc.,  R. 
Co.,  95  Minn.  408,  104  N.  W.  225;  Small  v. 
Brainerd  Lumber  Co.,  95  Minn.  G5,  103  N.  W. 
726;  Schus  v.  Powers-Simpson  Co.,  85  Minn. 
447,  89  N.  W.  68,  69  L.  R.  A.  887. 

Missouri. —  Duerst  v.  St.  Louis  Stamping 
Co.,  163  Mo.  607,  63  S.  W.  827;  Stanley  v. 
Chicago,  etc.,  R.  Co.,  112  Mo.  App.  601,  87 
S.  W.  112;  Depuy  v.  Chicago,  etc.,  R.  Co., 
110  Mo.  App.  110,  84  S.  W.  103;  Haworth  v. 
Mineral  Belt  Tel.  Co.,  105  Mo.  App.  161,  79 
S.  W.  727;  Franklin  v.  Missouri,  etc.,  R.  Co., 
97  Mo.  App.  473,  71  S.  W.  540;  Parsons  v. 
Hammond  Packing  Co.,  96  Mo.  App.  372,  70 
S.  W.  519;  Eberly  v.  Chicago,  etc.,  R.  Co.,  96 
Mo.  App.  361,  70  S.  W.  381;  Stalzer  v.  Jacob 
Dold  Packing  Co.,  84  Mo.  App.  565. 

Montana. —  Nord  v.  Boston,  etc..  Copper, 
etc.,  Min.  Co.,  30  Mont.  48,  75  Pac.  681. 

Neiv  Hampshire. — Wallace  v.  Boston,  etc., 
R.  Co.,  72  N.  H.  504,  57  Atl.  913;  Olney  v. 
Boston,  etc.,  R.  Co.,  71  N.  H.  427,  52  Atl. 
1097;  Prescott  v.  Laconia  Car  Co.  Works,  71 
N.  H.  59,  51  Atl.  265;  Whitcher  v.  Boston, 
etc.,  R.  Co.,  70  N.  H.  242,  46  Atl.  740. 

New  Jersey.' — Kalker  v.  Hedden,  72  N.  J. 
L.  239,  61  Atl.  395. 

New  York. —  McHugh  v.  Manhattan  R.  Co., 
179  K  Y.  378,  72  N.  E.  312  [reversing  88 
N.  Y.  App.  Div.  554,  85  N.  Y.  Suppl.  184]  ; 
Bateman  v.  IS'ew  York  Cent.,  etc.,  R.  Co.,  178 
N.  Y.  84,  70  N.  E.  109  [reversing  67  N.  Y. 
App.  Div.  241,  73  N.  Y.  Suppl.  390] ;  Hosford 
V.  New  York  Cent.,  etc.,  R.  Co.,  161  N.  Y. 
660,  57  N.  E.  1112  [affirming  39  N.  Y.  App. 
Div.  327,  56  N.  Y.  Suppl.  933];  O'Keefe  v. 
Great  Northern  Elevator  Co.,  105  N.  Y.  App. 
Div.  8,  93  N.  Y.  Suppl.  407;  Allison  v.  Long 
Clove  Trap  Rock  Co.,  92  N.  Y.  App.  Div.  611, 
86  N.  Y.  Suppl.  833 ;  Swenson  v.  Metropolitan 
St.  R.  Co.,  78  N.  Y.  App.  Div.  379,  80  N.  Y. 
Suppl.  281 ;  Werner  v.  Hearst,  76  N.  Y.  App. 
Div.  375,  78  N.  ^.  Suppl.  788;  Allison  v.  Long 
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tliem.^    Where  the  cause  of  the  injury  is  left  bj  the  evidence  to  mere  conjecture,^ 
or  where  there  is  no  evidence  beyond  the  mere  existence  of  the  defect  or  the  hap- 
pening of  the  accident  or  injury the  case  should  not  be  submitted  to  the  jury, 
(iv)  Scope  of Employmen't.    Where  there  is  any  evidence  tending  to  sliovv 


€love  Trap  Rock  Co.,  75  N.  Y.  App.  Div.  267, 
78  N.  Y.  Suppl.  69;  8candell  v.  Columbia 
Constr.  Co.,  50  N.  Y.  App.  Div.  512,  64  N.  Y. 
Suppl.  232;  Young  v.  Syracuse,  etc.,  R.  Co., 
45  N.  Y.  App.  Div.  296,  61  N.  Y.  Suppl.  202. 

North  Carolina. —  Lassiter  v.  Raleigh,  etc., 
R.  Co.,  133  N.  C.  244,  45  S.  E.  570. 

Pennsylvania. —  Thomas  v.  New  Jersey- 
Cent.  R.  Co.,  194  Pa.  St.  511,  45  Atl.  344. 

Texas. —  Southern  Constr.  Co.  v.  Hinkle, 
(Civ.  App.  1905)  89  S.  W.  309;  Missouri,  etc., 
R.  Co.  V.  Kellerman,  (Civ.  App.  1905)  87 
S.  W.  401;  Gulf,  etc.,  R.  Co.  v.  Boyce,  (Civ. 
App.  1905)  87  S.  W.  395;  San  Antonio,  etc., 
R.  Co.  V.  Lester,  (Civ.  App.  1904)  84  S.  W. 
401 ;  International,  etc.,  R.  Co.  v.  Reeves,  35 
Tex.  Civ.  App.  162,  79  S.  W.  1099;  Texas, 
etc.,  R.  Co.  V.  Gardner,  29  Tex.  Civ.  App. 
90,  69  S.  W.  217;  San  Antonio,  etc.,  R.  Co. 
V.  Waller,  27  Tex.  Civ.  App.  44,  65  S.  W.  210. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356,  49  S.  E.  489. 

Washington. —  Hoveland  r.  Hall  Bros.  Mar. 
R.,  etc.,  Co.,  41  Wash.  164,  82  Pac.  1090; 
Bailey  v.  Cascade  Timber  Co.,  32  Wash.  319, 
73  Pac.  385;  Roberts  v.  Port  Blakely  Mill 
Co.,  30  Wash.  25,  70  Pac.  111. 

Wisconsin. —  Johnson  v.  St.  Paul,  etc..  Coal 
Co.,  126  Wis.  492,  105  N.  W.  1048;  Grant  v. 
Kevstone  Lumber  Co.,  119  Wis.  229,  96  N.  W. 
535,  100  Am.  St.  Rep.  883. 

United  States. —  Choctaw,  etc.,  R.  Co.  v. 
McDade,  191  U.  S.  64,  24  S.  Ct.  24,  48  C.  C. 
A.  96  [affirming  112  Fed.  888,  50  C.  C.  A. 
591];  Shugart  v.  Atlanta,  etc.,  R.  Co.,  133 
Fed.  505,  66  C.  C.  A.  379;  Cecil  v.  American 
Sheet  Steel  Co.,  129  Fed.  542,  64  C.  C.  A.  72 ; 
Robinson  v.  Pittsburg  Coal  Co.,  129  Fed.  324, 
63  C.  C.  A.  258;  Wabash  Screen  Door  Co.  v. 
Black,  126  Fed.  721,  61  C.  C.  A.  639:  Port- 
land Gold  Min.  Co.  v.  Flaherty,  111  Fed.  312, 
49  C.  C.  A.  361 ;  Southern  Pac.  Co.  v.  Yeargin, 
109  Fed.  436,  48  C.  C.  A.  497:  Felton  v. 
Harbeson,  104  Fed.  737,  44  C.  C.  A.  188; 
Herrick  v.  Quiglev,  101  Fed.  187,  41  C.  C.  A. 
294. 

Wilful  injury  question  for  jury  see  Clax- 
ton  V.  Lexington,  etc.,  R.  Co.,  13  Bush  (Ky.) 
636. 

Probability  of  accident  question  for  jury 

see  Texas,  etc.,  R.  Co.  v.  Reed,  88  Tex.  439, 
31  S.  W.  1058. 

33.  Evidence  insufficient  to  go  to  jury  see 
the  following  cases: 

Alabama. —  Sloss-ShefField  Steel,  etc.,  Co.  v. 
Mobley,  139  Ala.  425.  36  So.  181. 

Illinois. —  O'Donnell  r.  MacVeagh,  205  111. 
23,  68  N.  E.  646. 

Kansas. —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  V.  Allen,  64  Kan.  70,  67  Pac.  436. 

Missouri. —  Oglesby  v.  Missouri  Pac.  R.  Co., 
177  Mo.  272,  76  S.  W.  623. 


New  York. —  Grant  v.  National  R.  Spring 
Co.,  86  N.  Y.  App.  Div.  593,  83  N.  Y.  Suppl. 
1021;  Webb  v.  Haynes,  75  N.  Y.  App.  Div. 
620,  78  N.  Y.  Suppl.  95. 

North  Carolina. —  Hicks  v.  Naomi  Falls 
Mfg.  Co.,  138  N.  C.  319,  50  S.  E.  703. 

Pennsylvania. —  Laven  v.  Moore,  211  Pa. 
St.  245,  60  Atl.  725;  Douglass  v.  New  York 
Cent.,  etc.,  R.  Co.,  209  Pa.  St.  128,  58  Atl. 
160;  Briggs  v.  East  Broad  Top  R.,  etc.,  Co., 
206  Pa.  St.  564,  56  Atl.  36. 

Tennessee. —  Chattanooga  Light,  etc.,  Co.  v. 
Hodges,  109  Tenn.  331,  70  S.  W.  616,  97  Am. 
St.  Rep.  844,  60  L.  R.  A.  459. 

Texas. —  Bryan  v.  International,  etc.,  R. 
Co.,  (Civ.  App.  1905)  90  S.  W.  693. 

Wisconsin. —  Schultz  v.  Chicago,  etc.,  R. 
Co.,  116  Wis.  31,  92  N.  W.  377. 

Accidental  injury. —  Where  the  evidence 
shows  that  the  injury  was  the  result  of  ac- 
cident, or,  if  there  was  any  negligence,  plain- 
tiff was  not  free  from  fault,  a  nonsuit  is 
properly  granted.  Edwards  v.  Georgia  Cent. 
R.  Co.,  118  Ga.  678,  45  S.  E.  462. 

34.  Hope  V.  Fall  Brook  Coal  Co.,  3  N.  Y. 
App.  Div.  70,  38  N.  Y.  Suppl.  1040;  Van 
Sickle  V.  Atlantic  Ave.  R.  Co.,  12  Misc. 
(N.  Y.)  217,  33  N.  Y.  Suppl.  265;  Johnson  v. 
Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1895) 
30  S.  W.  95 ;  Sorenson  v.  Menasha  Paper,  etc., 
Co.,  56  Wis.  338,  14  N.  W.  446. 

35.  Kansas. —  Williams  v.  Atchison,  etc., 
R.  Co.,  22  Kan.  117. 

Massachusetts. — Allen  v.  G.  W.  &  F.  Smith 
Iron  Co.,  160  Mass.  557,  36  N.  E.  581.  But 
see  Movnihan  v.  Hills  Co.,  146  Mass.  586,  16 
N.  E.  574,  4  Am.  St.  Rep.  348. 

New  Yorfc.— Stuber  v.  McEntee,  61  N.  Y. 
Super.  Ct.  338,  19  N.  Y.  Suppl.  900  [reversed 
on  other  grounds  in  142  N.  Y.  200,  36  N.  E. 
878].  But  compare  Madden  v.  Hughes,  104 
N.  Y.  App.  Div.  101,  93  N.  Y.  Suppl.  324, 
construing  Laws  (1897),  p.  467,  c.  415,  §  18. 

South  Carolina. —  Edgens  v.  Gaffney  Mfg. 
Co.,  69  S.  C.  529,  48  S.  E.  538. 

West  Virginia. —  Humphrevs  v.  Newport 
News,  etc.,  Co.,  33  W.  Va.  135,  10  S.  E.  39. 

Wisconsin. —  Sorenson  v.  Menasha  Paper, 
etc.,  Co.,  56  Wis.  338,  14  N.  W.  446. 

United  States. —  Reilly  v.  Campbell,  59  Fed. 
990,  8  C.  C.  A.  438. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  1003. 

But  see  Central  R.  Co.  v.  Rouse,  77  Ga.  393, 
3  S.  E.  307;  Stoher  v.  St.  Louis,  etc.,  R.  Co.. 
91  Mo.  509,  4  S.  W.  389  (sudden  giving  way 
of  track  prima  facie  evidence  of  negligent  con- 
struction) ;  Ross  V.  Double  Shoals  Cotton 
Mills,  140  N.  C.  115,  52  S.  E.  121,  1  L.  R.  A. 
N.  S.  298;  Stewart  r.  Raleigh,  etc.,  R.  Co., 
137  N.  C.  687,  50  S.  E.  312  (fact  of  collision 
raises  presumption  of  negligence ) . 

[IV,  H.  6.  a,  (iv)] 
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whether  or  not  the  servant  was  acting  within  tlie  scope  of  his  employment  when 
injured,  it  should  be  submitted  to  the  jury.^^ 

(y)  Presumptions.  It  is  for  the  jury  to  say  whetlier  or  not  the  evidence  is 
sufficient  to  overcome  the  presumptions  raised  by  law.^^ 

b.  Negligence  on  Part  of  Master  —  (i)  In  General.  Whetlier  or  not  there 
is  any  evidence  tending  to  show  negligence  on  the  part  of  the  master  is  a  question 
for  the  court ;  the  weight  and  sufficiency  of  the  evidence  is  a  question  for  the 
jury.39 


36.  Illinois. —  Dallemand  v.  Saalfeldt,  175 
111.  310,  51  N.  E.  645,  67  Am.  St.  Rep.  214,  48 
L.  R.  A.  753  [affirming  73  111.  App.  151]; 
Kingma  v.  Chicago,  etc.,  R.  Co.,  85  111.  App. 
138. 

Nebraska. —  Norfolk  Beet-Sugar  Co.  v. 
Hight,  59  Nebr.  100,  80  N.  W.  276. 

Pennsylvania. —  Conley  v.  Lincoln  Foundry 
Co.,  14  Pa.  Super.  Ct.  626. 

Texas. —  Chicago,  etc.,  R.  Co.  t\  Oldridge, 
33  Tex.  Civ.  App.  436,  76  S,  W.  581. 

United  States. — Johnson  v.  Armour,  18  Fed. 
490,  5  McCrary  629. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1005. 

37.  Palmer  Brick  Co.  v.  Chenall,  119  Ga. 
837,  47  S.  E.  329;  Savannah,  etc.,  R.  Co.  v. 
Phillips,  90  Ga.  829,  17  S.  E.  82;  Central  R. 
Co.  V.  Hubbard,  86  Ga.  623,  12  S.  E.  1020. 

38.  Georgia. —  Stewart  ^.  Seaboard  Air 
Line  R.  Co.,  115  Ga.  624,  41  S.  E.  981;  Roul 
V.  Palmer  Brick  Co.,  114  Ga.  910,  41  S.  E.  40. 

Illinois. —  East  St.  Louis  R.  Co.  v.  Hess- 
ling,  116  111.  App.  125. 

Kansas. —  Fowler  v.  Brooks,  (1902)  70 
Pac.  600. 

Maine. —  Elwell  v.  Hacker,  86  Me.  416,  30 
Atl.  64. 

Neio  York.—  Hall  v.  U.  S.  Radiator  Co.,  52 
N.  Y.  App.  Div.  90,  64  N.  Y.  Suppl.  1002; 
Campbell  v.  Jughardt,  50  N.  Y.  App.  Div. 
460,  64  N.  Y.  Suppl.  198. 

Pennsylvania. —  McEwen  v.  Hoopes,  175 
Pa.  St.  237,  34  Atl.  623;  Allegheny  Heating 
Co.  V.  Rohan,  118  Pa.  St.  223,  11  Atl.  789. 

Washington. —  Cully  v.  Northern  Pac.  R. 
Co.,  35  Wash.  241,  77  Pac.  202. 

United  States. —  Rosney  v.  Erie  R.  Co.,  135 
Fed.  311,  68  C.  C.  A.  155;  Patton  v.  Southern 
R.  Co.,  Ill  Fed.  712,  49  C.  C.  A.  569;  Mexican 
Cent.  R.  Co.  v.  Glover,  107  Fed.  356,  46  C.  C. 
A.  334;  Texas,  etc.,  R.  Co.  v.  Minnick,  61 
Fed.  635,  10  C.  C.  A.  1. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1001. 

39.  Alabama. —  Tennessee  Coal,  etc.,  R. 
Co.  V.  Bridges,  144  Ala.  229,  39  So.  902 ;  Tut^ 
wiler  Coal,  etc.,  Co.  v.  Enslen,  129  Ala.  336, 
30  So.  600. 

Delaivare. —  Murphy  v.  Hughes,  1  Pennew. 
250,  40  Atl.  187. 

Georgia. —  Atlanta,  etc.,  Air-Line  R.  Co.  v. 
Weaver,  121  Ga.  466,  49  S.  E.  291;  Carey  v. 
East  Tennessee,  etc.,  R.  Co.,  95  Ga.  547,  22 
S.  E.  299;  Cook  v.  Western,  etc.,  R.  Co.,  69 
Ga.  619. 

Illinois. —  Cobb  Chocolate  Co.  v.  Ivnudson, 
207  111.  452,  69  N.  E.  816  [affirming  107  111. 
App.  668]  ;  Slack  v.  Harris,  200  111.  96,  65 

[IV,  H,  6.  a,  (IV)] 


N.  E.  669;  Belt  R.  Co.  v.  Confrey,  111  IlL 
App.  473;  Illinois  Cent.  R.  Co.  v.  McNicholas,. 
98  111.  App.  54;  Gundlach  v.  Sehott,  95  111. 
App.  110  [affirmed  in  192  111.  509,  61  N.  E. 
332,  85  Am.  St.  Rep.  348]  ;  Banks  v.  Effing- 
ham, 63  111.  App.  221. 

Indiana. —  M.  S.  Huey  Co.  v.  Johnston,  164 
Ind.  489,  73  N.  E.  996;  Diezi  v.  G.  H.  Ham- 
mond Co.,  156  Ind.  583,  60  N.  E.  353;  Dill  v. 
Marmon,  (App.  1904)  71  N.  E.  669. 

Kansas. —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  V.  Sharber,  71  Kan.  700,  81  Pac. 
476;  Walker  v.  Scott,  10  Kan.  App.  413,  61 
Pac.  1091. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Elliott, 
82  S.  W.  374,  26  Ky.  L.  Rep.  669. 

Maryland. —  Pikesville,  etc.,  R.  Co.  v.  State, 
88  Md.  563,  42  Atl.  214. 

Massachusetts. —  Welch  v.  New  York,  etc., 
R.  Co.,  176  Mass.  393,  57  N.  E.  668. 

Michigan. —  Kopf  v.  Monroe  Stone  Co.,  140 
Mich.  649,  104  N.  W.  313;  Steiler  v.  Hart,  65 
Mich.  644,  32  S.  W.  875. 

Minnesota. —  Kohout  v.  Newman,  96  Minn. 
61,  104  N.  W.  764. 

Missouri. —  Markey  f.  Louisiana,  etc.,  R. 
Co.,  185  Mo.  348,  84  S.  W.  61;  Bailey  v. 
Citizens'  R.  Co.,  152  Mo.  449,  52  S.  W.  406; 
Linn  v.  Massillon  Bridge  Co.,  78  Mo.  App. 
111. 

New  York. —  Hatton  v.  Hilton  Bridge  Con- 
str.  Co.,  167  N.  Y.  590,  60  N.  E.  1112  [af- 
firming 42  N.  Y.  App.  Div.  398,  59  N.  Y. 
Suppl.  272]  ;  De  Maio  v.  Standard  Oil  Co.,  68 
N.  Y.  App.  Div.  167,  74  N.  Y.  Suppl.  165; 
Shambow  v.  New  York,  etc.,  R.  Co.,  15  N.  Y. 
Suppl.  146. 

North  Carolina. —  Marks  v.  Harriet  Cotton 
Mills,  138  N.  C.  401,  50  S.  E.  769. 

Rhode  Island. —  Vartanian  v.  New  Y'ork, 
etc.,  R.  Co.,  25  R.  I.  398,  56  Atl.  184. 

South  Carolina. —  Scott  v.  Seaboard  Air 
Line  R.  Co.,  67  S.  C.  136,  45  S.  E.  129 ;  Wood 
V.  Victor  Mfg.  Co.,  66  S.  C.  482,  45  S.  E.  81; 
Hicks  V.  Southern  R.  Co.,  (1901)  38  S.  E. 
725;  Rinake  v.  Victor  Mfg.  Co.,  55  S.  C.  179, 
32  S.  E.  983. 

Texas. —  International,  etc.,  R.  Co.  v.  Van- 
landingham,  (Civ.  App.  1905)  85  S.  W.  847; 
Gulf,  etc.,  R.  Co.  V.  Harris,  (Civ.  App.  1899) 
51  S.  W.  864;  Missouri,  etc.,  R.  Co.  v.  St. 
Clair,  21  Tex.  Civ.  App.  345,  51  S.  W.  666. 

Utah. —  Frank  v.  Bullion  Beck,  etc.,  Min. 
Co.,  19  Utah  35,  56  Pac.  419. 

Virginia. — ■  Fisher  v.  Chesapeake,  etc.,  R. 
Co.,  104  Va.  635,  52  S.  E.  373,  2  L.  R.  A. 
N.  S.  954. 

Washington. —  Costa  v.  Pacific  Coast  Co., 
26  Wash."  138,  66  Pac.  398. 
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(ii)  Care  of  Inexperienced  or  Youthful  Servant.  Whether  or  not 
defendant  has  exercised  due  care  to  protect  an  mexperienced  or  youthful  servant 
against  injury  is  a  question  of  fact  for  the  jury/*^  if  there  is  any  evidence  upon 
which  to  base  a  verdict.^^ 

(ill)  TooLS^  Machinery,  Appliances,  or  Places  For  Work}"^  Where,  in 
an  action  by  a  servant  to  recover  for  personal  injuries,  there  is  evidence  tending 
to  show  negligence  on  the  part  of  the  master  witli  respect  to  his  tools,  machinery, 
appliances,  or  places  for  work,  the  question  as  to  his  negligence  should  be  sub- 
mitted to  the  jury      but  where  there  is  no  evidence  tending  to  show  the  master's 


Wisconsin. —  Kutchera  v.  Goodwillie,  93 
Wis.  448,  67  N.  W.  729. 

United  States. —  Tennessee  Coal,  etc.,  R.  Co. 
V.  Currier,  108  Fed,  19,  47  C.  C.  A.  161; 
Mason,  etc.,  R.  Co.  v.  Yockey,  103  Fed.  265, 
43  C.  C.  A.  228;  Totten  v.  Pennsylvania  R. 
Co.,  11  Fed.  564. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1001. 

Negligence  in  employment  of  insufficient 
force  for  jury  see  Supple  r.  Agnew,  191  111. 
439,  61  N.  E.  392  [reversing  80  111.  App. 
437]  ;  Young  v.  Syracuse,  etc.,  R.  Co.,  166 
N.  Y.  227,  59  N.  E.  828  lafflrming  45  N.  Y. 
App.  Div.  296,  61  N.  Y.  Suppl.  202]  ;  Bonn 
V.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1904)  82  S.  W.  808. 

40.  California. —  Mansfield  v.  Eagle  Box, 
etc.,  Co.,  136  Cal.  622,  69  Pac.  425. 

Georgia. —  Canton  Cotton  Mills  r.  Edwards, 
120  Ga.  447,  47  S.  E.  937 ;  May  v.  Smith,  92 
Ga.  95,  18  S.  E.  360,  44  Am.  St.  Rep.  84; 
Wynne  v.  Conklin,  86  Ga.  40,  12  S.  E.  183. 

loioa. —  Mace  v.  Boedker,  127  Iowa  721, 
104  N.  W.  475;  Vohs  v.  A.  E.  Shorthill  Co., 
124  Iowa  471,  100  K  W.  495;  Sachau  v. 
Milner,  123  Iowa  387,  98  N.  W.  900. 

Kentucky. —  Donovan  v.  Overman,  etc.. 
Cordage  Co.,  58  S.  W.  798,  22  Ky.  L.  Rep. 
777. 

Maryland. —  Brager  v.  Austin,  99  Md.  473, 
58  Atl.  432 ;  Mercantile  Laundry  Co.  v.  Kear- 
ney, 97  Md.  15,  54  Atl.  966;  Yentsch  v. 
Chloride  of  Silver  Dry  Cell  Battery  Co.,  96 
Md.  679,  54  Atl.  877. 

Massachusetts. —  O'Neill  v.  Lowell  Mach. 
Shop,  189  Mass.  446,  75  N.  E.  744;  Jarvis  v. 
Goes  Wrench  Co.,  177  Mass.  170,  58  N.  E. 
587;  Wheeler  v.  Wason  Mfg.  Co.,  135  Mass. 
294. 

Michigan. —  Sterling  v.  Union  Carbide  Co., 
(1905)  105  N.  W.  755;  Ertz  v.  Pierson, 
(1902)  89  N.  W.  680. 

Minnesota. — Johnson  v.  Crookston  Lumber 
Co.,  95  Minn.  42,  103  N.  W.  891. 

Mississippi. —  Anderson  v.  Cumberland  Tel., 
etc.,  Co.,  86  Miss.  341,  38  So.  786. 

Missouri. —  Vanesler  v.  Moser  Cigar,  etc., 
Co.,  108  Mo.  App.  621,  84  S.  W.  201;  Rogers 
V.  Meyerson  Printing  Co.,  103  Mo.  App.  683, 
78  S.  W.  79. 

Neio  Hampshire. —  Lapelle  V.  International 
Paper  Co.,  71  N.  H.  346,  51  Atl.  1068. 

Neiu  York. —  Tully  v.  New  ^ork,  etc., 
Steamship  Co.,  162  N.  Y.  614,  57  N.  E.  1127 
[affirming  10  N.  Y.  App.  Div.  463,  42  N.  Y. 
Suppl.  29]  ;  Carena  v.  Zanmatti,  82  N.  Y. 
App.  Div.  11,  81  N.  Y.  Suppl.  463;  Corbett  v. 


St.  Vincent's  Industrial  School,  79  N.  Y. 
App.  Div.  334,  79  N.  Y.  Suppl.  369;  Skaarup 
V.  Stover,  56  Hun  86,  9  N.  Y.  Suppl.  92; 
Hickey  v.  Taaffe,  32  Hun  7  [reversed  on 
other  grounds  in  99  N.  Y.  204,  1  N.  E.  685, 
52  Am.  Rep.  19]  ;  Flynn  v.  Erie  Preserving 
Co.,  12  N.  Y.  St.  88. 

North  Carolina. —  Hendrix  v.  Cooleemee 
Cotton  Mills,  138  N.  C.  169,  50  S.  E.  561; 
Fitzgerald  v.  Alma  Furniture  Co.,  131  N.  C. 
636,  42  S.  E.  946. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Tehan,  26 
Ohio  Cir.  Ct.  457 ;  Breckenridge  v.  Reagan,  22 
Ohio  Cir.  Ct.  71,  12  Ohio  Cir.  Dec.  50. 

Oregon. —  Mundhenke  v.  Oregon  City  Mfg. 
Co.,  47  Oreg.  127,  81  Pac.  977,  1  L.  R.  A. 
N.  S.  278. 

Pennsylvania. —  Crechen  v.  Bromley  Bros. 
Carpet  Co.,  209  Pa.  St.  6,  57  Atl.  1101; 
Pennsylvania  Coal  Co.  v.  Nee,  9  Pa.  Gas.  579, 
13  Atl.  841;  Wessel  v.  Jones,  etc.,  Steel  Co., 
28  Pa.  Super.  Ct.  332;  Levy  v.  Rosenblatt,  21 
Pa.  Super.  Ct.  543;  Royer  r.  Tinkler,  16  Pa. 
Super.  Ct.  457. 

Texas. —  Hamilton  v.  Galveston,  etc.,  R. 
Co.,  54  Tex.  556 ;  Bering  Mfg.  Co.  v.  Femelat, 
35  Tex.  Civ.  App.  36,  79  S.  W.  869 ;  Smith  v. 
Gulf,  etc.,  R.  Co.,  (Civ.  App.  1901)  65  S.  W. 
83. 

Utah. —  Moyes  v.  Ogden  Sewer  Pipe,  etc., 
Co.,  28  Utah  148,  77  Pac.  610. 

Vermont. —  La  Flam  i'.  Missisquoi  Pulp 
Co.,  74  Vt.  125,  52  Atl.  526. 

Washington. —  Jancko  v.-  West  Coast  Mfg., 
etc.,  Co.,  34  Wash.  556,  76  Pac.  78;  Boyer  v. 
Northern  Pac.  Coal  Co.,  27  Wash.  707,  68 
Pac.  348. 

Wisconsiri. — 'Kaspari  v.  Marsh,  74  Wis. 
562,  43  N.  W.  368. 

United  States. —  Sink  v.  The  Sikes  Co.,  134 
Fed.  144. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1006. 

41.  Evidence  insufficient  to  go  to  jury. — 
Malsky  v.  Schumacher,  7  Misc.  (N.  Y.)  8, 
27  N.  Y.  Suppl.  331;  Dingly  v.  Star  Knitting- 
Mill  Co.,  12  N.  Y.  Suppl.  31  [affirmed  in  134 
N.  Y.  552,  32  N.  E.  35]  ;  Baldwin  v.  Urner, 
206  Pa.  St.  459,  56  Atl.  38. 

42.  Concurrent  negligence  of  master  and 
fellow  servants  see  infra,  IV,  H,  6,  c,  ( vii ) . 

Methods  of  work,  rules,  and  orders  see  infra, 
IV,  H,  6,  b,  (IV). 

Review  of  questions  of  fact,  verdicts,  and 
findings  see  infra,  IV,  H,  10,  b. 

43.  Alabama. — Pierson  Lumber  Co.  v.  Hart, 
144  Ala.  239,  39  So.  566;  Sloss-Sheffield 
Steel,  etc.,  Co.  v.  Hutchinson,  144  Ala.  221, 

[IV,  H,  6,  b,  (ill)] 
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negligence  in  tins  respect,  or  where  the  evidence  is  conclusive  one  waj  or  the 


40  So.  114;  E.  E.  Jackson  Lumber  Co.  X). 
Cuniiingliam,  141  Ala.  206,  37  So.  445;  Ten- 
nessee Coal,  etc.,  R.  Co.  r.  Garrett,  140  Ala. 
503,  37  So.  355;  Kansas  City,  etc.,  R.  Co.  v. 
Flippo,  138  Ala.  487,  35  So.  457;  Southern 
Car,  etc.,  Co.  v.  Jennings,  137  Ala.  247,  34 
So.  1002;  Southern  R.  Co.  v.  Howell,  135 
Ala.  639,  34  So.  6;  Houston  Biscuit  Co.  v. 
Dial,  135  Ala.  168,  33  So.  268;  Robinson 
Min.  Co.  v.  Tolbert,  132  Ala.  462,  31  So.  519; 
Campbell  v.  Louisville,  etc.,  R.  Co.,  109  Ala. 
520,  19  So.  975;  Louisville,  etc.,  R.  Co.  v. 
Baker,  106  Ala.  624,  17  So.  452;  Bromley  v. 
Birmingham  Mineral  R.  Co.,  95  Ala.  397,  11 
So-  341. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Neal, 
(1903)  78  S.  W.  220. 

California. —  Davis  v.  Diamond  Carriage, 
etc.,  Co.,  146  Cal.  59,  79  Pac.  596;  Merri- 
field  V.  Maryland  Gold  Quartz  Min.  Co.,  143 
Cal.  54,  76  Pac.  710;  Kerrigan  v.  Market 
St.  R.  Co.,  138  Cal.  506,  71  Pac.  621;  Dolan 
V.  Sierra  R.' Co.,  135  Cal.  435,  67  Pac.  686; 
Bowman  v.  White,  110  Cal.  23,  42  Pac.  470. 

Colorado. —  Tanner  v.  Harper,  32  Colo.  156, 
75  Pac.  404;  Mulligan  v.  Colorado  Fuel,  etc., 
Co.,  20  Colo.  App.  198,  77  Pac.  977;  Roche  v. 
Denver,  etc.,  R.  Co.,  19  Colo.  App.  204,  73 
Pac.  880;  Maydole  v.  Denver,  etc.,  R.  Co.,  15 
Colo.  App.  449,  62  Pac.  964. 

Dakota. —  Boss  v.  Northern  Pac.  R.  Co.,  5 
Dak.  308,  40  N.  W.  590. 

Delawure. —  Szymanski  r.  Blumenthal,  4 
Pennew.  511,  56  Atl.  674,  103  Am.  St.  Rep. 
132. 

District  of  Columbia. —  McDade  v.  Wash- 
ington, etc.,  R.  Co.,  5  Mackey  144. 

Georgia. —  Duke  v.  Bibb  Mfg.  Co.,  120  Ga. 
1074,  48  S.  E.  408;  McDonnell  v.  Georgia 
Cent.  R.  Co.,  118  Ga.  86,  44  S.  E.  840;  Bar- 
nett  V.  Northeastern  R.  Co.,  87  Ga.  199,  13 
S.  E.  646;  Central  R.,  etc.,  Co.  r.  Kent,  84 
Ga.  351,  10  S.  E.  965;  Stirk  v.  Central  R., 
etc.,  Co.,  79  Ga.  495,  5  S.  E.  105. 

Illinois.— Franke  v.  Hanly,  215  HI.  216,  74 
N.  E.  130;  Hansell-Elcock  Foundry  Co.  v. 
Clark,  214  HI.  399,  73  N.  E.  787  [affirming 
115  111.  App.  209];  Chicago  Terminal  Trans- 
fer R.  Co.  V.  O'Donnell,  213  111.  545,  72  N.  E. 
1133  [affirming  114  111.  App.  345];  Illinois 
Cent.  R.  Co.  r.  Prickett,  210  111.  140,  71 
N.  E.  321  [affirming  109  111.  App.  468]  ;  Belt 
R.  Co.  V.  Confrey,  209  111.  344,  70  N.  E. 
773;  Libby  v.  Banks,  209  111.  109,  70  N.  E. 
599  [affirming  110  lii.  App.  672];  Barnett, 
etc.,  Co.  V.  Schlapka,  208  111.  426,  70  N.  E. 
343  [affirming  110  111.  App.  672]  ;  Ehlen  v. 
O'Donnell,  205  111.  38,  68  N.  E.  766  [affirming 
102  111.  App.  141]  ;  Donk  Bros.  Coal,  etc., 
Co.  t\  StrofT,  200  111.  483,  66  N.  E.  29  [af- 
firming 100  111.  App.  576];  Morris  v.  Ma- 
loney,  200  HI.  132,  65  N.  E.  704,  93  Am;  St. 
Rep.  180;  O'Fallon  Coal,  etc.,  Co.  v.  Laquet, 
198  111.  125,  64  N.  E.  767  [affirming  89  111. 
App.  13]  ;  Himrod  Coal  Co.  v.  Clark,  197  111. 
514,  64  N.  E.  282  [affirming  99  111.  App.  332]  ; 
Momcnoo  Stone  Co.  v.  Groves,  197  111.  88,  64 
N.  E.  335  [affirming  100  111.  App.  98]  ;  Con- 

[IV,  H,  6,  b,  (ill)] 


solidated  Coal  Co.  v.  Lundak,  196  111.  594,  63 
N.  E.  1079  [affirming  97  111.  App.  109]  ; 
Street's  Western  Stable  Car  Line  v.  Bonander, 
196  111.  15,  03  N.  E.  688  [affirming  97  111. 
App.  601]  ;  Ide  v.  Frather,  194  111.  552,  62 
N.  E.  814  [affirming  96  111.  App.  549]  ;  Illi- 
nois Steel  Co.  V.  Ostrowski,  194  111.  376,  62 
N.  E.  822  [affirming  93  111.  App.  57];  H. 
Channon  Co.  v.  Hahn,  189  111.  28,  59  N.  E. 
522  [affirming  90  111.  App.  256]  ;  Chicago 
Edison  Co.  v.  Moren,  185  111.  571,  57  N.  E. 
773  [affirming  86  111.  App.  152];  Odin  Coal 
Co.  V.  Denman,  185  111.  413,  57  N.  E.  192,  76 
Am.  St.  Rep.  45  [affirming  84  111.  App.  190]  ; 
Ames,  etc.,  Co.  v.  Strachurski,  145  111.  192, 
34  N.  E.  48;  Aurora  Boiler  Works  v.  CoUi- 
gan,  115  111.  App.  527;  Chicago,  etc.,  R.  Co. 
V.  Mikesell,  113  111.  App.  146;  Omaha  Pack- 
ing Co.  v.  Murray,  112  111.  App.  233;  Mont- 
gomery Coal  Co.  V.  Barringer,  109  111.  App. 
185;  Merchant  v.  Mickelson,  101  111.  App. 
401;  Ilober  r.  W.  P.  Nelson  Co.,  101  111. 
App.  336;  Rock  Island  Sash,  etc.,  Works  v. 
Pohlman,  99  111.  App.  670;  Regan  v.  Sargent 
Co.,  98  111.  App.  617;  Driscoll  v.  Chicago,  etc., 
R.  Co.,  97  111.  App.  668;  Western  Stone  Co. 
V.  Muscial,  96  111.  App.  288  [affirmed  in  196 
111.  382,  63  N.  E.  664,  89  Am.  St.  Rep.  325]  ; 
Maxwell  v.  Zdarski,  93  111.  App.  334;  Swift 
V.  Zerwick,  88  111.  App.  558;  Lake  Erie,  etc., 
R.  Co.  V.  Wilson,  87  111.  App.  360;  Ross  v. 
Shanley,  86  111.  App.  144  [affirmed  in  185 
111.  390,  56  N.  E.  1105]  ;  Illinois  Cent.  R.  Co. 
V.  Campbell,  58  111.  App.  275;  Kimel  v.  Chi- 
cago, etc.,  R.  Co.,  55  111.  App.  244;  Chicago, 
etc.,  R.  Co.  V.  Matthews,  48  111.  App.  361 
[affirmed  in  153  111.  268,  38  N.  E.  559]  ; 
Joliet,  etc.,  R.  Co.  v.  Velie,  36  111.  App.  450 
[affirmed  in  (1890)  26  N.  E.  1086];  Tudor 
Iron  Works  i\  Weber,  31  111.  App.  306  [af- 
firmed in  129  111.  535,  21  N.  E.  1078]  ;  Wood 
V.  Illinois  Cent.  R.  Co.,  23  111.  App.  370; 
Chicago,  etc.,  R.  Co.  v.  Clark,  11  111.  App. 
104. 

Indiana.— TiiW  V.Mormon,  (1905)  73  N.  E. 
67;  Pennsylvania  Co.  v.  Long,  94  Ind.  250; 
La  Porte  Carriage  Co.  v.  Sallender,  (App. 
1904)  71  N.  E.  922;  Chicago,  etc.,  R.  Co.  v. 
Tackett,  (App.  1904)  71  N.  E.  524;  Balti- 
more, etc.,  R.  Co.  V.  Cavanaugh,  (App.  1904) 
71  N.  E.  239;  Baltimore,  etc.,  R.  Co.  v.  Hen- 
derson, 31  Ind.  App.  441,  68  N.  E.  308; 
Baltimore,  etc.,  R.  Co.  v.  Leathers,  12  Ind. 
App.  544,  40  N.  E.  1094. 

loioa. —  Calloway  v.  Agar  Packing  Co.,  129 
Iowa  1,  104  N.  W.  721;  Pierson  v.  Chicago, 
etc.,  R.  Co.,  127  Iowa  13,  102  N.  W.  149; 
Barto  f.  Iowa  Tel.  Co.,  (1904)  101  N.  W. 
876;  Fries  v.  Bettendorf  Axle  Co.,  126  Iowa 
138,  101  N.  W.  859;  Lanza  V.  Le  Grand 
Quarry  Co.,  124  Iowa  659,  100  N.  W.  488; 
Crane  v.  Chicago,  etc.,  R.  Co.,  123  Iowa  81, 
99  N.  W.  169;  Hamilton  V.  Mendota  Coal, 
etc.,  Co.,  120  loAva  147,  94  N.  W.  282;  Bryce 
V.  Burlington,  etc.,  R.  Co.,  119  Iowa  274,  93 
N.  W.  275;  Sankev  v.  Chicago,  etc.,  R.  Co., 
118  Iowa  39,  91  N.  W.  820;  Bach  i:  Iowa 
Cent.  R.  Co.,  112  Iowa  241,  83  N.  W.  959; 
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other,  the  question  should  not  be  submitted  to  the  jury.    So  according  to  prin- 


Olson  f,  Hanford  Produce  Co.,  Ill  Iowa  347, 
82  N.  W.  903;  Taylor  v.  Star  Coal  Co.,  110 
Iowa  40,  81  N.  W.  249;  Anderson  v.  Illinois 
Cent.  R.  Co.,  109  Iowa  524,  80  N.  W.  561; 
Ford  V.  Chicago,  etc.,  R.  Co.,  (1897)  71 
N.  W.  332;  McFall  V.  Iowa  Cent.  R.  Co.,  96 
Iowa  723,  65  N.  W.  321 ;  Reed  r.  Burlington, 
etc.,  R.  Co.,  72  Iowa  166,  33  N.  W.  451,  2 
Am.  St.  Rep.  243;  Baldwin  v.  St.  Louis,  etc., 
R.  Co.,  72  Iowa  45,  33  N.  W.  356;  Hatfield 
V.  Chicago,  etc.,  R.  Co.,  61  Iowa  434,  16 
N.  W.  336;  Brann  V.  Chicago,  etc.,  R.  Co., 
53  Iowa  595,  6  N.  W.  5,  36  Am.  Rep.  243. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Love, 
57  Kan.  36,  45  Pac.  59;  Solomon  R.  Co.  r. 
Jones,  30  Kan.  601,  2  Pac.  657;  St.  Louis, 
etc.,  R.  Co.  V.  Keller,  10  Kan.  App.  480,  62 
Pac.  905. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Hall, 
115  Ky.  567,  74  S.  W.  280,  24  Ky.  L.  Rep. 
2487;  Claxton  v.  Lexington,  etc.,  R.  Co.,  13 
Bush  636;  Illinois  Cent.  R.  Co.  v.  Leisure, 
90  S.  W.  269,  28  Ky.  L.  Rep.  768;  McFar- 
land  V.  Harbison,  etc.,  Co.,  82  S.  W.  430,  26 
Ky.  L.  Rep.  746;  Langdon-Creasy  Co.  v. 
Rouse,  72  S.  W.  1113,  24  Kv.  L.  Rep.  2095; 
De  Hart  v.  Chesapeake,  etc.,'R.  Co.,  68  S.  W. 
647,  24  Ky.  L.  Rep.  431;  Reliance  Textile, 
etc.,  Works  v.  Martin,  65  S.  W.  809,  23  Ky. 
L.  Rep.  1625;  Covington,  etc.,  Bridge  Co.  v. 
Goodnight,  60  S.  W.  415,  22  Ky.  L.  Rep. 
1242 ;  Sandy  River  Cannel  Coal  Co.  v.  Cau- 
dill,  60  S.  W.  180,  22  Ky.  L.  Rep.  1175; 
Wilson  V.  Williams,  58  S.  W.  444,  22  Ky.  L. 
Rep.  567;  Louisville,  etc.,  R.  Co.  v.  Miller, 

57  S.  W.  230,  22  Ky.  L.  Rep.  327;  Breckin- 
ridge, etc..  Syndicate  v.  Murphy,  38  S.  W. 
700,  18  Ky.  L.  Rep.  915. 

Maine. —  Guthrie  v.  Maine  Cent.  R.  Co.,  81 
Me.  572,  18  Atl.  295. 

Maryland. —  National  Enameling,  etc.,  Co. 
V.  Cornell,  95  Md.  524,  52  Atl.  588;  Baker  f. 
Maryland  Coal  Co.,  84  Md.  19,  35  Atl.  10. 

Massachusetts. — White  v.  William  H.  Perry 
Co.,  190  Mass.  99,  76  N.  E.  512;  Finnegan  v. 
Samuel  Winslow  Skate  Mfg.  Co.,  189  Mass. 
580,  76  N.  E.  192 ;  Peterson  v.  Morgan  Spring 
Co.,  189  Mass.  576,  76  N.  E.  220;  Feeney  v. 
York  Mfg.  Co.,  189'  Mass.  336,  75  N.  E.  733 ; 
Carroll  v.  Metropolitan  Coal  Co.,  189  Mass. 
159,  75  N.  E.  84;  Smith  v.  Thomson-Houston 
Electric  Co.,  188  Mass.  371,  74  N.  E.  664; 
Harris  v.  Putnam  Mach.  Co.,  188  Mass.  85, 
74  N.  E.  287;  Lynch  v.  M.  T.  Stevens,  etc., 
Co.,  187  Mass.  397,  73  N.  E.  478;  Bourbon- 
nais  V.  West  Boylston  Mfg.  Co.,  184  Mass. 
250,  68  N.  E.  232;  Garant  v.  Cashman,  183 
Mass.  13,  66  N.  E.  599;  Boucher  v.  Robeson 
Mills,  182  Mass.  500,  65  N.  E.  819;  Gurney 
V.  Le  Baron,  182  Mass.  368,  65  N.  E.  789; 
Pierce  v.  Arnold  Print  Works,  182  Mass.  260, 
65  N.  E.  368 ;  Boyle  v.  Columbian  Fire  Proof- 
ing Co.,  182  Mass.  93,  64  N.  E.  726;  Little- 
field  V.  Edward  P.  Allis  Co.,  177  Mass.  151, 

58  N.  E.  692;  Jones  v.  Pacific  Mills,  176 
Mass.  354,  57  N.  E.  663 ;  Hopkins  v.  O'Leary, 
176  Mass.  258,  57  N.  E.  342 ;  Brady  v.  Nor- 
cross,  174  Mass.  442,  54  N.  E.  874;  Burgess 


I'.  Davis  Sulphur  Ore  Co.,  165  Mass.  71,  42 
N.  E.  501;  Gibson  r.  Sullivan,  164  Mass. 
557,  42  N.  E.  110;  Bowers  v.  Connecticut 
River  R.  Co.,  162  Mass.  312,  38  N.  E.  508; 
Hennessy  v.  Boston,  161  Mass.  502,  37  N.  E. 
668;  Prendible  v.  Connecticut  River  R.  Mfg. 
Co.,  160  Mass.  131,  35  N.  E.  675;  Toy  v. 
U.  S.  Cartridge  Co.,  159  Mass.  313,  34  N.  E. 
461;  Denning  v.  Gould,  157  Mass.  563,  32 
JSr.  E.  862;  Murray  v.  Knight,  156  Mass. 
518,  31  N.  E.  646;  Connolly  v.  Waltham,  156 
Mass.  368,  31  N.  E.  302;  Connors  r.  Durite 
Mfg.  Co.,  156  Mass.  163,  30  N.  E.  559;  Gra- 
ham V.  Boston,  etc.,  R.  Co.,  156  Mass.  4,  30 
N.  E.  359 ;  Fitzgerald  r.  Connecticut  River 
Paper  Co.,  155  Mass.  155,  29  N.  E.  464,  31 
Am.  St.  Rep.  537 ;  Hannah  v.  Connecticut 
River  R.  Co.,  154  Mass.  529,  28  N.  E.  682; 
Cuddy  V.  People's  Ice  Co.,  153  Mass.  366,  26 
N.  E.  869;  Coates  v.  Boston,  etc.,  R.  Co.,  153 
Mass.  297,  26  N.  E.  864,  10  L.  R.  A.  769; 
Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112, 
26  N.  E.  437 ;  Myers  v.  Hudson  Iron  Co.,  150 
Mass.  125,  22  N.  E.  631,  15  Am.  St.  Rep. 
176;  Dalev  v.  American  Printing  Co.,  150 
Mass.  77,  "22  N.  E.  439 ;  Griffith  v.  Boston, 
etc.,  R.  Co.,  148  Mass.  143,  19  N.  E.  166,  12 
Am.  St.  Rep.  526,  1  L.  R.  A.  698. 

Michigan. —  Clark  v.  Wolverine  Portland 
Cement  Co.,  138  Mich.  673,  101  N.  W.  845; 
Rich  ?;.  Saginaw  Bay  Towing  Co.,  132  Mich. 
237,  93  N.  W.  632,  10  Am.  St.  Rep.  422; 
Ouellette  v.  Michigan  Alkali  Co.,  129  Mich. 
484,  89  N.  W.  430;  Jones  v.  Flint,  etc.,  R. 
Co.,  127  Mich.  198,  86  N.  W.  838;  Shadford 
V.  Ann  Arbor  St.  R.  Co.,  121  Mich.  224,  80 
N.  W.  30;  W^oods  v.  Chicago,  etc.,  R.  Co., 
108  Mich.  396,  66  N.  W.  328;  Balhofl"  l\ 
Michigan  Cent.  R.  Co.,  100  Mich.  606,  65 
N.  W.  592;  Ashman  v.  Flint,  etc.,  R.  Co.,  90 
Mich.  567,  51  N.  W.  645;  Barnowsky  v.  Hel- 
son,  89  Mich.  523,  50  N.  W.  989,  15  L.  R.  A. 
33;  Tangney  v.  Wilson,  87  Mich.  453,  49 
N.  W.  666;  Fox  v.  Peninsular  W^hite  Lead, 
etc..  Works,  84  Mich.  676,  48  N.  W.  203; 
Sadowski  v.  Michigan  Car  Co.,  84  Mich.  100, 
47  N.  W.  598 ;  Eddy  v.  Aurora  Iron  Min.  Co., 
81  Mich.  548,  46  N.  W.  17;  Van  Dusen  V. 
Letellier,  78  Mich.  492,  44  N.  W.  572;  Mar- 
shall t\  Widdieomb  Furniture  Co.,  67  Mich. 
167,  34  N.  W.  541,  11  Am.  St.  Rep.  573. 

Minnesota. —  Shalgren  v.  Red  ClifT  Lumber 
Co.,  95  Minn.  450,  104  N.  W.  531;  Carlson  v. 
Haglin,  95  Minn.  347,  104  N.  W.  297 ;  Hebert 
V.  Interstate  Iron  Co.,  94  Minn.  257,  102 
N.  W.  451;  Swanson  v.  Oakes,  93  Minn.  404, 
101  N.  W.  949;  Anderson  v.  Fielding,  92 
Minn.  42,  99  N.  W.  357,  104  Am.  St.  Rep. 
665;  Dieters  v.  St.  Paul  Gaslight  Co.,  86 
Minn.  474,  91  N.  W.  15;  Walker  v.  Grand 
Forks  Lumber  Co.,  86  Minn.  328,  90  N.  W. 
573;  Torske  v.  Commonwealth  Lumber  Co., 
86  Minn.  276,  90  N.  W.  532 ;  Namyst  v.  Batz, 
85  Minn.  366,  88  N.  W.  991;  Thompson  v. 
Great  Northern  R.  Co.,  79  Minn.  291,  82 
N.  W.  637;  Corbin  v.  Winona,  etc.,  R.  Co., 
64  Minn.  185,  66  N.  W.  271 ;  Lawson  v.  Trues- 
dale,  60  Minn.  410,  62  N.  W.  546;  Mullin  v. 
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ciples  applicable  in  the  trial  and  disposition  of  civil  actions  generally,  and  which, 


Northern  Mill  Co.,  53  Minn.  29,  55  N.  W. 
1115;  Flanders  v.  Chicago,  etc.,  R.  Co.,  51 
Minn.  193,  53  N.  W.  544;  Moon  v.  Northern 
Pac.  R.  Co.,  46  Minn.  100,  48  N.  W.  679,  24 
Am,  St.  Rep.  194;  Johnson  v.  St.  Paul,  etc., 
R.  Co.,  43  Minn.  53,  44  N.  W.  884;  Sather  v. 
Ness,  42  Minn.  379,  44  N.  W.  128;  Anderson 
v.  Minnesota,  etc.,  R.  Co.,  39  Minn.  523,  41 
N.  W.  104;  Franklin  v.  Winona,  etc.,  R.  Co., 
37  Minn.  409,  34  N.  W.  898,  5  Am.  St.  Rep. 
856 ;  Barbo  v.  Bassett,  35  Minn.  485,  29  N.  W. 
198;  Robel  v.  Chicago,  etc.,  R.  Co.,  35  Minn. 
84,  27  N.  W.  305. 

Mississippi. —  White  v.  Louisville,  etc.,  R. 
Co.,  72  Miss.  12,  16  So.  248. 

Missouri. —  Smith  v.  Fordyce,  190  Mo.  1, 
88  S.  W.  679;  Paden  v.  Van  Blarcom,  181 
Mo.  117,  74  S.  W.  124,  79  S.  W.  1195;  Jones 
V.  Kansas  City,  etc.,  R.  Co.,  178  Mo.  528, 
77  S.  W.  890,  101  Am.  St.  Rep.  434;  Cham- 
bers V.  Chester,  172  Mo.  461,  72  S.  W.  904; 
Wendler  v.  People's  House  Furnishing  Co., 
165  Mo.  527,  65  S.  W.  737;  Hamman  v.  Cen- 
tral Coal,  etc.,  Co.,  156  Mo.  232,  56  S.  W. 
1091;  Murphy  v.  Wabash  R.  Co.,  115  Mo. 
Ill,  21  S.  W.  862;  Hamilton  v.  Rich  Hill 
Coal  Min.  Co.,  108  Mo.  364,  18  S.  W.  977; 
Gutridge  v.  Missouri  Pac.  R.  Co.,  105  Mo. 
520,  16  S.  W.  943;  Muirhead  v.  Hannibal, 
etc.,  R.  Co.,  103  Mo.  251,  15  S.  W.  530; 
Soeder  v.  St.  Louis,  etc.,  R.  Co.,  100  Mo. 
673,  13  S.  W.  714,  18  Am.  St.  Rep.  724; 
Bowen  v.  Chicago,  etc.,  R.  Co.,  95  Mo.  268, 
8  S.  W.  230;  Tabler  v.  Hannibal,  etc.,  R.  Co., 
93  Mo.  79,  5  S.  W.  810;  Deckerd  v.  Wabash 
R.  Co.,  Ill  Mo.  App.  117,  85  S.  W.  982; 
Dean  v.  St.  Louis  Woolenware  Works,  106 
Mo.  App.  167,  80  S.  W.  292;  Robbins  v. 
Big  Circle  Min.  Co.,  105  Mo.  App.  78,  79 
S.  W.  480;  McCreaay  v.  Stepp,  104  Mo.  App. 
340,  79  S.  W.  671;  Bair  v.  Heibel,  103  Mo. 
App.  621,  77  S.  W.  1017;  Mitchell  v.  Wabash 
R.  Co.,  97  Mo.  App.  411,  76  S.  W.  647;  Glass- 
cock V.  Swoffard  Bros.  Dry  Goods  Co.,  (App. 
1903)  74  S.  W.  1039;  Paden  v.  Van  Blarcom, 
100  Mo.  App.  185,  74  S.  W^  124;  Franklin 
V.  Missouri,  etc.,  R.  Co.,  97  Mo.  App.  473, 
71  S.  W.  540;  Sikes  v.  Missouri  Granite  Co., 
92  Mo.  App.  12;  Kinloch  Tel.  Co.  v.  Palmer, 
91  Mo.  App.  106;  Compton  v.  Omaha,  etc., 
R.  Co.,  82  Mo.  App.  175;  Flynn  v.  Union 
Bridge  Co.,  42  Mo.  App.  529 ;  Dedrick  v.  Mis- 
souri Pac.  R.  Co.,  21  Mo.  App.  433. 

Montana. —  Ball  v.  Gussenhoven,  29  Mont. 
321,  74  Pac.  871;  Coleman  v.  Perry,  28  Mont. 
1,  72  Pac.  42;  Prosser  v.  Montana  Cent.  R. 
Co.,  17  Mont.  372,  43  Pac.  81,  30  L.  W.  A. 
814;  Wall  v.  Helena  St.  R.  Co.,  12  Mont.  44, 
29  Pac.  721. 

Nebraska. —  Fronk  v.-  J.  H.  Evans  City 
Steam  Laundry,  70  Nebr.  75,  96  N.  W.  1053 ; 
Union  Pac.  R.  Co.  v.  Erickson,  41  Nebr.  1, 
59  N.  W.  347,  29  L.  R.  A.  137;  Leigh  v. 
Omaha  St.  R.  Co.,  36  Nebr.  131,  54  N.  W^ 
134;  Stevens  v.  Howe,  28  Nebr.  547,  44  N.  W. 
865. 

New  Hampshire. —  Olney  v.  Boston,  etc.,  R. 
Co.,  71  N.  H.  42,  52  Atl.'  1097;  Whitcher  v. 
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Boston,  etc.,  R.  Co.,  70  N.  H.  242,  46  Atl. 
740. 

New  Jersey. —  Maurer  v.  Gould,  72  N.  J.  L. 
314,  60  Atl.  1134  [affirming  (Sup.  1904)  59 
Atl.  28]  ;  Kalker  v.  Hedden,  72  N.  J.  L.  239, 
61  Atl.  395;  Ferguson  v.  Central  R.  Co.,  71 
N.  J.  L.  647,  60  Atl.  382;  Dowd  v.  Erie  R. 
Co.,  70  N.  J.  L.  451,  57  Atl.  248;  Hopwood 
V.  Benjamin  Athax,  etc.,  Co.,  68  N.  J.  L.  707, 
54  Atl.  435;  Flanigan  v.  Guggenheim  Smelt- 
ing Co.,  63  N.  J.  L.  647,  44  Atl.  762;  Van 
Steenburgh  v.  Thornton,  58  N.  J.  L.  160,  33 
Atl.  380;  New  York,  etc.,  R.  Co.  v.  Marion, 
57  N.  J.  L.  94,  30  Atl.  316. 

New  York. —  Koehler  v.  New  York  Steam 
Co.,  183  ]N.  Y.  1,  75  N.  E.  538;  Krueger  v. 
Bartholomay  Brewing  Co.,  182  N.  Y.  544,  75 
N.  E.  1130  [affirming  94  N.  Y.  App.  Div. 
58,  87  N.  Y.  Suppl.  1054]  ;  Daly  f.  Lee,  167 
N.  Y.  537,  00  N.  E.  1109  [affirming^  39  N.  Y. 
App.  Div.  188,  57  N.  Y.  Suppl.  293];  Auld 
V.  Manhattan  L.  Ins.  Co.,  165  N.  Y.  610,  58 
N.  E.  1085  [affirming  34  N.  Y.  App.  Div. 
491,  54  N.  Y.  Suppl.  222]  ;  Finn  v.  Cassidy, 
105  N.  Y.  584,  59  N.  E.  311,  53  L.  R.  A. 
877;  Eastland  v.  Clarke,  165  N.  Y.  420,  59 
N.  E.  202,  70  L.  R.  A.  751;  Capasso  v.  Wool- 
folk,  103  N.  Y.  472,  57  N.  E.  700  [reversing 
25  N.  Y.  App.  Div.  234,  49  N.  Y.  Suppl.  409] ; 
Byrne  v.  Eastmanns  Co.,  163  N.  Y.  461, 
57  N.  E.  738;  Cavanagh  v.  O'Neill,  161  N.  Y. 
657,  57  N.  E.  1106  [affirming  27  N.  Y.  App. 
Div.  48,  50  N.  Y.  Suppl.  207]  ;  Bailey  v. 
Rome,  etc.,  R.  Co.,  139  JS.  Y.  302,  34  N.  E. 
918;  Wallace  v.  Central  Vermont  R.  Co.,  138 
N.  Y.  302,  33  N.  E.  1069 ;  Lilly  v.  New  York 
Cent.,  etc.,  R.  Co.,  107  N.  Y.  566,  14  N.  E. 
503;  Bushby  v.  New  York,  etc.,  R.  Co.,  107 
N.  Y.  374,  14  N.  E.  407,  1  Am.  St.  Rep. 
844;  Stringham  v.  Stewart,  100  N.  Y.  516, 
3  N.  E.  575;  Dukin  v.  Sharp,  88  N.  Y.  225; 
Painton  v.  Northern  Cent.  R.  Co.,  83  N.  Y. 
7;  Kirkpatrick  v.  New  York  Cent.,  etc.,  R. 
Co.,  79  N.  Y.  240;  Smith  v.  New  York,  etc., 
R.  Co.,  19  N.  Y.  127,  75  Am.  Dec.  305  [af- 
firming 6  Duer  225]  ;  Conroy  v.  Acken,  110 
N.  Y.  App.  Div.  48,  96  N.  Y.  Suppl.  530; 
Kiernan  v.  Eidlitz,  109  N.  Y.  App.  Div.  726, 
96  N.  Y.  Suppl.  387;  Di  Stefeno  v.  Peekskill 
Lighting,  etc.,  R.  Co.,  107  N.  Y.  App.  Div. 
293,  95  N.  Y.  Suppl.  179;  Motzing  v.  Ex- 
celsior Brewing  Co.,  107  N.  Y.  App.  Div.  275, 
94  N.  Y.  Suppl.  1118;  Haslin  v.  National 
Foundry  Co.,  106  N.  Y.  App.  Div.  152,  94 
N.  Y.  Suppl.  101 ;  Pluckham  v.  American 
Bridge  Co.,  104  N.  Y.  App.  Div.  404,  93 
N.  Y.  Suppl.  748 ;  Kremer  v.  New  York  Edi- 
son Co.,  102  N.  Y.  App.  Div.  433,  92  N.  Y. 
Suppl.  883;  McConnell  v.  Morse  Iron  Works, 
etc.,  Co.,  102  N.  Y.  App.  Div.  324,  92  N.  Y. 
Suppl.  477;  Siversen  v.  Jenks,  102  N.  Y. 
App.  Div.  313,  92  N.  Y.  Suppl.  382;  lesief 
V.  New  York  Cent.,  etc.,  R.  Co.,  102  N.  Y. 
App.  Div.  168,  92  N.  Y.  Suppl.  342;  Starer 
V.  Stern,  100  N.  Y.  App.  Div.  393,  91  N.  Y. 
Suppl.  821;  O'Donnell  v.  Welz,  97  N.  Y. 
App.  Div.  286,  89  N.  Y.  Suppl.  959;  Cum- 
mings  V.  Kenny,  97  N.  Y.  App.  Div.  114,  89 
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being  sustained  by  almost  innumerable  decisions,  are  too  well  settled  to  admit  of 


N.  Y.  Suppl.  579;  Newton  t;.  New  York  Cent., 
etc.,  R.  Co.,  96  N.  Y.  App.  Div.  81,  89  N.  Y. 
Suppl.  23;  Winters  v.  Naughton,  91  N.  Y. 
App.  Div.  80,  86  N.  Y.  Suppl.  439;  Leaux 
X.  New  York,  87  N.  Y.  App.  Div.  405,  84 
N.  Y.  Suppl.  511;  Devereux  f.  Utica  Steam 
Cotton  Mills,  84  N.  Y.  App.  Div.  34,  82 
N.  Y.  Suppl.  145 ;  Johnson  f.  Roach,  83  N.  Y. 
App.  Div.  351,  82  N.  Y.  Suppl.  203;  Muhlens 
V.  Obermeyer,  83  N.  Y.  App.  Div.  88,  82 
N.  Y.  Suppl.  527;  Walters  v.  George  A.  Fuller 
Co.,  74  N.  Y.  App.  Div.  388,  77  N.  \.  Suppl. 
681;  Murphy  v.  Coney  Island,  etc.,  R.  Co., 
65  N.  Y.  App.  Div.  546,  73  N.  Y.  Suppl.  18; 
Apati  r.  Delaware,  etc.,  R.  Co.,  64  N.  Y. 
App.  Div.  515,  72  N.  Y.  Suppl.  322;  Vincent 
r.  Alden,  62  N.  Y.  App.  Div.  558,  71  N.  Y. 
Suppl.  149;  Witkowski  v.  George  W.  Carter, 
etc.,  Co.,  60  N.  Y.  App.  Div.  577,  70  N.  Y. 
Suppl.  232;  Monahan  v.  Eidlitz,  59  N.  Y. 
App.  Div.  224,  60  N.  Y.  Suppl.  335;  Cougn- 
lin  r.  Brooklyn  Heights  R.  Co.,  59  N.  Y. 
App.  Div.  126,  68  N.  Y.  Suppl.  1105;  Wiede- 
man  y.  Everard,  56  N.  Y.  App.  Div.  358,  67 
jS.  Y.  Suppl.  738;  Jarvis  x.  Northern  New 
York  Marble  Co.,  55  N.  Y.  App.  Div.  272, 
67  N.  Y.  Suppl.  78;  Mohr  x.  Lehigh  Valley 
R.  Co.,  55  N.  Y.  App.  Div.  176,  66  N.  Y. 
Suppl.  899;  Bower  v.  Cushman,  55  N.  Y. 
App.  Div.  45,  66  N.  Y.  Suppl.  1103;  Hall 
X.  U.  S.  Radiator  Co.,  52  N.  Y.  App.  Div. 
90,  64  N.  Y.  Suppl.  1002;  McLaughlin  x. 
Eidlitz,  50  N.  Y.  App.  Div.  518,  64  N.  Y. 
Suppl.  193;  Scandell  v.  Columbia  Constr. 
Co.,  50  N.  Y.  App.  Div.  512,  64  N.  Y.  Suppl. 
232;  Cunningham  v.  Sicilian  Asphalt  Paving 
Co.,  49  N.  Y.  App.  Div.  3b0,  63  N.  Y.  Suppl. 
357;  Welsh  x.  Cornell,  49  N.  Y.  App.  Div. 
203,  63  N.  Y.  Suppl.  44;  Leland  x.  Hearn, 
49  N.  Y.  App.  Div.  Ill,  63  N.  Y.  Suppl. 
204;  Dorney  x.  O'Neill,  49  N.  Y.  App.  Div. 
8,  63  N.  Y.  Suppl.  107;  Young  v.  Syracuse, 
etc.,  R.  Co.,  45  N.  Y.  App.  Div.  296,  61 
N.  Y.  Suppl.  202;  Kaplin  x.  New  York  Bis- 
cuit Co.,  5  N.  Y.  App.  Div.  60,  38  N.  Y. 
Suppl.  1049;  Dumes  x.  Sizer,  3  N.  Y.  App. 
Div.  11,  37  N.  Y.  Suppl.  929;  Sclierer  x. 
Holly  Mfg.  Co.,  86  Hun  37,  33  N.  Y.  Suppl. 
205;  Bennett  v.  Greenwich,  etc.,  R.  Co.,  84 
Hun  216,  32  N.  Y.  Suppl.  457;  Bernardi  x. 
New  York  Cent.,  etc.,  R.  Co.,  78  Hun  454, 
29  N.  Y.  Suppl.  230;  Davis  x.  ISew  York, 
etc.,  R.  Co.,  78  Hun  235,  28  N.  Y.  Suppl. 
819  [affirmed  in  145  N.  Y.  621,  40  N.  E. 
163]  ;  Fancher  x.  New  York,  etc.,  R.  Co.,  75 
Hun  350,  27  N.  Y.  Suppl.  62;  Knisley  x. 
Pratt,  75  Hun  323,  26  N.  Y.  Suppl.  1010; 
Cobb  r.  Welcher,  75  Hun  283,  26  N.  Y.  Suppl. 
1068;  Mickee  x.  Walter  A.  Wood  Mowing, 
etc.,  Co.,  70  Hun  456,  24  N.  Y.  Suppl.  501; 
IMeek  x.  New  York  Cent.,  etc.,  R.  Co.,  69 
Hun  488,  23  N.  Y.  Suppl.  420  [affirmed  in 
140  N.  Y.  622,  35  N.  E.  891];  Pauley  x. 
Steam-Gauge,  etc.,  Co.,  61  Hun  254,  16  N.  Y. 
Suppl.  820;  Palmer  x.  Conant,  58  Hun  333, 
11  N.  Y.  Suppl.  917  [affirmed  in  128  N.  Y. 
577,  28  N.  E.  250]  ;  Eldridge  x.  Atlas  Steam- 
ship Co.,  58  Hun  96,  11  N.  Y.  Suppl.  468; 


Sneider  x.  Treichler,  56  Hun  309,  9  N.  Y. 
Suppl.  584;  Selleck  v.  Landon,  55  Hun  19, 
8  N.  Y.  Suppl.  573;  Williams  v.  Delaware, 
etc.,  R.  Co.,  39  Hun  430;  Near  x.  Delaware, 
etc..  Canal  Co.,  32  Hun  557 ;  Warner  v.  Erie 
R.  Co.,  49  Barb.  558;  Plank  v.  New  York 
Cent.,  etc.,  R.  Co.,  1  Thomps.  &  C.  319  [af- 
firmed in  60  N.  Y.  607]  ;  Shanley  x.  Stanley, 
69  N.  Y.  Super.  Ct.  495,  15  N.  Y.  Suppl. 
136;  McCarthy  x.  Thorn,  57  N.  Y.  Super.  Ct. 
599,  5  N.  Y.  Suppl.  917;  Guliano  x.  White- 
nack,  9  Misc.  8,  29  N.  Y.  Suppl.  20;  Ernst 
X.  Brown  Hoisting,  etc.,  Co.,  4  Misc.  450,  24 
N.  Y.  Suppl.  359;  Williams  x.  New  York, 
etc.,  R.  Co.,  2  Misc.  30,  21  N.  Y.  Suppl.  259; 
Van  Tassell  x.  New  York,  etc.,  R.  Co.,  1 
Misc.  299,  20  N.  Y.  Suppl.  708  [affirmed  in 
142  N.  Y.  634,  37  N.  E.  566]  ;  Joyce  v.  Rome, 
etc.,  R.  Co.,  29  N.  Y.  Suppl.  898;  McCauley 
X.  Smith,  19  N.  Y.  Suppl.  991;  Wanamaker 
X.  Rochester,  17  N.  Y.  Suppl.  321;  Wooden 
X,  Western  New  York,  etc.,  R.  Co.,  16  N.  Y. 
Suppl.  840;  Wooster  x.  Western  New  York, 
etc.,  R.  Co.,  16  N.  Y.  Suppl.  764  [affirmed 
in  135  N.  Y.  617,  32  N.  E.  645];  Mahoney 
X.  New  York  Cent.,  etc.,  R.  Co.,  15  N.  Y. 
Suppl.  501  [affirmed  in  131  N.  Y.  623,  30 
N.  E.  864]  ;  Flood  v.  Western  Union  Tel. 
Co.,  15  N.  Y.  Suppl.  400;  Harley  x.  Buffalo 
Car  Mfg.  Co.,  15  N.  Y.  Suppl.  37;  Fahy  v. 
Rome,  etc.,  R.  Co.,  13  N.  Y.  Suppl.  24;  Fuchs 
X.  William  H.  Sweeney  Mfg.  Co.,  12  N.  Y. 
Suppl.  870;  Mikkelsen  x.  Ocean,  etc.,  Transp. 
Co.,  9  N.  Y.  Suppl.  741;  Pullutro  x.  Dela- 
ware, etc.,  R.  Co.,  7  N.  \.  Suppl.  510;  Hunt 
X.  Walch,  5  N.  Y.  Suppl.  802;  Radman  v. 
Haberstro,  1  N.  Y.  Suppl.  561  [affirmed  in 
119  N.  Y.  659,  23  N.  E.  1150];  Dobbin 
X.  Brown,  1  N.  Y.  Suppl.  300;  Culligan  x. 
Jones,  14  N.  Y.  St.  186;  Hillis  v.  Hine,  11 
N.  Y.  St.  656;  Halloran  v.  Bampton,  7 
N.  Y.  St.  227;  Hunter  x.  New  York,  etc., 
R.  Co.,  5  N.  Y.  St.  64;  Frank  x.  Otis,  2 
N.  Y.  St.  679;  Disher  v.  New  York  Cent., 
etc.,  R.  Co.,  2  N.  Y.  St.  276. 

North  Carolina. —  Biles  x.  Seaboard  Air 
Line  R.  Co.,  139  N.  C.  528,  52  S.  E.  129; 
Harris  x.  Balfour  Quarry  Co.,  137  N.  C.  204, 
49  S.  E.  95;  Womble  x.  Merchants'  Grocery 
Co.,  135  N.  C.  747,  47  S.  E.  493;  Walker 
X.  Carolina  Cent.  R.  Co.,  135  N.  C.  738,  47 
S.  E.  675;  Dorsett  x.  Clement-Ross  Mfg.  Co., 
131  N.  C.  254,  42  S.  E.  612;  McCord  x. 
Southern  R.  Co.,  130  N.  C.  491,  41  S.  E. 
886;  Fleming  x.  Greenleaf- Johnson  Lumber 
Co.,  128  N.  C.  532,  39  S.  E.  43;  Wright  v. 
Southern  R.  Co.,  127  N.  C.  225,  37  S.  E. 
221. 

North  Dakota. —  Bennett  x.  Northern  Pac. 
R.  Co.,  3  N.  D.  91,  54  N.  W.  314. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  x.  Fitz- 
patrick,  31  Ohio  St.  479;  Hill  v.  Lake  Shore, 
etc.,  R.  Co.,  22  Ohio  Cir.  Ct.  291,  12  Ohio 
Cir.  Dec.  241 ;  E.  P.  Breckenridge  Co.  V. 
Reagan,  22  Ohio  Cir.  Ct.  71,  12  Ohio  Cir. 
Dec.  50;  Lake  Shore,  etc.,  R.  Co.  x.  Raitz, 
10  Ohio  Cir.  Ct.  70,  4  Ohio  Cir.  Dec.  18; 
McManus  v.  Pittsburg,  etc.,  R.  Co.,  8  Ohio 
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doubt  whether  there  is  any  evidence  which  has  a  tendency  to  show  negligence,  or 


Dec.  (Reprint)  796,  9  Cine.  L.  Bui.  364; 
Johns  v.  Cleveland,  etc.,  K.  Co.,  10  Ohio  S. 
&  C.  Pi.  Dec.  348,  7  Ohio  N.  P.  592;  Mait- 
land  V.  Cleveland,  etc.,  R.  Co.,  5  Ohio  S.  & 
C.  PI.  Dec.  636,  7  Ohio  N.  P.  353. 

Oregon. —  Geldard  ij.  Marshall,  43  Oreg. 
438,  73  Pac.  330;  Conlin  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  23  Oreg.  499,  32  Pac.  397  ; 
Johnston  v.  Oregon  Short  Line,  etc.,  R.  Co., 
23  Oreg.  94,  31  Pac.  283;  Knahtla  v.  Oregon 
Short  Line,  etc.,  R.  Co.,  21  Oreg.  136,  27  Pac. 
91. 

Pennsylvania. —  Bartholomew  v.  Kemmerer, 
211  Pa.  St.  277,  60  Atl.  908;  Wallace  v. 
Henderson,  211  Pa.  St.  142,  60  Atl.  574; 
Miller  v.  Merritt,  211  Pa.  St.  127,  60  Atl 
508;  Kepler  v.  Lackawanna  Lumber  Co.,  209 
Pa.  St.  244,  58  Atl.  284;  Calhoun  v.  Holland 
Laundry,  208  Pa.  St.  139.  57  Atl.  350;  Conger 
V.  Wiggins,  208  Pa.  St.  122,  57  Atl.  341; 
Marsh  v.  Lehigh  Valley  R.  Co.,  206  Pa.  St. 
558,  56  Atl.  52;  Geist  v.  Rapp,  206  Pa.  St. 
411,  55  Atl.  1063;  Webster  v.  Monongahela 
River  Consol.  Coal,  etc.,  Co.,  201  Pa.  St.  278, 
50  Atl.  964;  Young  v.  Mercantile  Steam 
Laundry  Co.,  198  Pa.  St.  553,  48  Atl.  497; 
Dyer  v.  Pittsburg  Bridge  Co.,  198  Pa.  St. 
182,  47  Atl.  979;  Bonner  v.  Pittsburg  Bridge 
Co.,  183  Pa.  St.  278,  38  Atl.  896;  Vanesse 
Catsburg  Coal  Co.,  159  Pa.  St.  403,  28  Atl. 
200;  Bennett  v.  Standard  Plate  Glass  Co.,  158 
Pa.  St.  120,  27  Atl.  874;  W^albert  v.  Trexler, 
156  Pa.  St.  112,  27  Atl.  65;  Cougle  v.  McKee, 
151  Pa.  St.  602,  25  Atl.  115;  Glossen  v.  Geh- 
man,  147  Pa.  St.  619,  23  Atl.  843;  Lee  v. 
Electric  Light,  etc.,  Co.,  140  Pa.  St.  618,  21 
Atl.  405;  Strawbridge  v.  Bradford,  128  Pa. 
St.  200,  18  Atl.  346,  15  Am.  St.  Rep.  670; 
Philadelphia,  etc.,  R.  Co.  v.  Huber,  128  Pa. 
St.  63,  18  Atl.  334,  5  L.  R.  A.  439;  Potts- 
town  Iron  Co.  V.  Fanning,  114  Pa.  St.  234, 
6  AtL  578;  Tissue  v.  Baltimore,  etc.,  R.  Co., 
112  Pa.  St.  91,  3  Atl.  667,  56  Am.  Rep.  310; 
Murphy  v.  Crossan,  98  Pa.  St.  495;  Baker  v. 
Allegheny  Valley  R.  Co.,  95  Pa.  St.  211,  40 
Am.  Rep.  634;  Johnson  v.  Bruner,  61  Pa.  St. 
58,  100  Am.  Dec.  613;  Silliman  v.  Marsden, 
6  Pa.  Cas.  570,  9  Atl.  639 ;  Cambria  Iron  Co. 
V.  Shaffer,  5  Pa.  Cas.  105,  8  Atl.  204; 
O'Rourke  v.  Alphons  Custodis  Chimney 
Constr.  Co.,  21  Pa.  Super.  Ct.  52;  De  Grazia 
V.  Piccardo,  15  Pa.  Super.  Ct.  107. 

Rhode  Island. —  Cox  v.  American  Agricul- 
tural Chemical  Co.,  24  R.  I.  503,  53  Atl.  871, 
60  L.  R.  A.  629;  Le  Febvre  v.  Lawton  Spin- 
ning Co.,  24  R.  L  215,  52  Atl.  1025. 

South  Carolina. —  Roach  v.  Haile  Gold  Min. 
Co.,  71  S.  C.  79,  50  S.  E.  543;  Boyd  v.  Sea- 
board Air  Line  R.  Co.,  67  S.  C.  218,  45  S.  E. 
186;  Sims  V.  Southern  R.  Co.,  66  S.  C.  520, 
45  S.  E.  90;  Wood  i;.  Victor  Mfg.  Co.,  66 
S.  C.  482,  45  S.  E.  81;  Evans  v.  Chamber- 
lain, 40  S.  C.  104,  18  S.  E.  213;  Price  v.  Rich- 
mond, etc.,  R.  Co.,  38  S.  C.  199,  17  S.  E.  732: 
Carter  t;.  Oliver  Oil  Co.,  34  S.  C.  211,  13  S.  E. 
419,  27  Am.  St.  Rep.  815;  Coleman  v.  Wil- 
mington, etc.,  R.  Co.,  25  S.  C.  446,  60  Am. 
Rep.  516. 
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Tennessee. —  Virginia  Iron,  etc.,  Co.  v. 
Hamilton,  107  Tenn.  705,  65  S.  W.  401; 
Louisville,  etc.,  R.  Co.  v.  Gower,  85  Tenn. 
465,  3  S.  W.  824. 

Texas. —  Drake  v.  San  Antonio,  etc.,  R.  Co., 
(1905)  89  S.  W.  407  [reversing  (Civ.  App. 
1905)  85  S.  W.  447]  ;  Ft.  Worth,  etc.,  R.  Co. 
V.  Kime,  (1899)  54  S.  W.  240  [affirming  21 
Tex.  Civ.  App.  271,  51  S.  W.  558];  Texas, 
etc.,  R.  Co.  V.  Robertson,  82  Tex.  657,  17 
S.  W.  1041,  27  Am.  St.  Rep.  929;  Houston, 
etc.,  R.  Co.  V.  Randall,  50  Tex.  254;  Chicago, 
etc.,  R.  Co.  V.  Jackson,  (Civ.  App.  1905^  89 
S.  W.  1117;  El  Paso,  etc.,  R.  Co.  v.  Vizard, 
(Civ.  App.  1905)  88  S.  W.  457;  Interna- 
tional, etc.,  R.  Co.  V.  Reeves,  35  Tex.  Civ.  App. 
162,  79  S.  W.  1099;  Texas  Mexican  R.  Co. 
V.  Mendez,  (Civ.  App.  1903)  78  S.  W.  25; 
Jernigan  v.  Houston  Ice,  etc.,  Co.,  33  Tex. 
Civ.  App.  501,  77  S.  W.  260;  St.  Louis,  etc., 
R.  Co.  V.  Skaggs,  32  Tex.  Civ.  App.  363,  74 
S.  Vv^.  783;  General  Electric  Co.  v.  Murray, 
32  Tex.  Civ.  App.  226,  74  S.  W.  50 ;  Chicago, 
etc.,  R.  Co.  f.  Long,  32  Tex.  Civ.  App. 
40,  74  S.  W.  59  [affirmed  in  97  Tex.  69, 
75  S.  W.  483]  ;  Galveston,  etc.,  R.  Co.  v. 
Collins,  31  Tex.  Civ.  App.  70,  71  S.  W.  560; 
Dupree  v.  Alexander,  29  Tex.  Civ.  App.  31, 
68  S.  W.  739;  Texas,  etc.,  R.  Co.  v.  Utley, 
(Civ.  App.  1901)  66  S.  W.  311;  Galveston, 
etc.,  R.  Co.  V.  Davis,  27  Tex.  Civ.  App.  279, 
65  S.  W.  217;  Gulf,  etc.,  R.  Co.  v.  Powell,  25 
Tex.  Civ.  App.  91,  60  S.  W.  979;  De  la 
Verg-ne  Refrigerating  Mach.  Co.  v.  Stahl,  24 
Tex.  Civ.  App.  471,  60  S.  W.  319;  Galveston, 
etc.,  R.  Co.  V.  English,  (Civ.  App.  1900)  59 
S.  W.  626,  912;  Galveston,  etc.,  R.  Co.  v. 
Norris,  (Civ.  App.  1894)  29  S.  W.  950;  Gal- 
veston, etc.,  R.  Co.  V.  Crawford,  9  Tex.  Civ. 
App.  245,  27  S.  W.  822,  29  S.  W.  958 ;  Texas, 
etc.,  R.  Co.  V.  Raney,  (Civ.  App.  1893)  23 
S.  W.  340;  Missouri  Pac.  R.  Co.  v.  Sasse, 
(Civ.  App.  1893)  22  S.  W.  187. 

Utah. —  Cunningham  v.  Union  Pac.  R.  Co., 
4  Utah  206,  7  Pac.  795. 

Vermont. —  Severance  v.  New  England  Talc 
Co.,  72  Vt.  181,  47  Atl.  833. 

Virginia. —  Wood  v.  Southern  R,  Co.,  104 
Va.  650,  52  S.  E.  371;  Johnston  v.  Moore 
Lime  Co.,  104  Va.  547,  52  S.  E.  360 ;  Virginia 
Iron,  etc.,  Co.  v.  Tomlinson,  104  Va.  249,  51 
S.  E.  362 ;  Norfolk,  etc.,  R.  Co.  v.  Cheatwood, 
103  Va.  356,  49  S.  E.  489. 

Washington. — Westby  v.  Washington  Brick, 
etc.,  Co.,  40  Wash.  289,  82  Pac.  271;  Hart  v. 
Cascade  Timber  Co.,  39  Wash.  279,  81  Pac. 
738 ;  Jancko  v.  West  Coast  Mfg.,  etc.,  Co.,  34 
Wash.  556,  76  Pac.  78;  Currans  v.  Seattle, 
etc.,  R.,  etc.,  Co.,  34  Wash.  512,  76  Pac.  87; 
Gaudie  v.  Northern  Lumber  Co.,  34  Wash.  34. 
74  Pac.  1009 ;  Towle  v.  Stimson  Mill  Co.,  33 
Wash.  305,  74  Pac.  471;  Bailey  v.  Cascade 
Timber  Co.,  32  Wash.  319,  73  Pac.  385;  Mc- 
Dannald  v.  Washington,  etc.,  R.  Co.,  31  Wash. 
585,  72  Pac.  481;  Goev.  Northern  Pac.  R.  Co.,. 
30  Wash.  654,  71  Pac.  182;  Morton  v.  Moran 
Bros.  Co.,  30  Wash.  362,  70  Pac.  968 ;  Crooker 
17.  Pacific  Lounge,  etc.,  Co.,  29  Wash.  30,  69 
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"vvlietlier  the  evidence  conclusively  shows  it,  or  its  absence,  is  for  the  court  to 
determine.^ 


Wash.  359;  Sroufe  i;.  Moran  Bros.  Co.,  28 
AVash.  381,  68  Pac.  896,  92  Am.  St.  Rep.  847  ; 
Rush  \\  Spokane  Falls,  etc.,  R.  Co.,  23  Wash. 
501,  63  Pac.  500. 

VJisconsin. —  Montanye  v.  Northern  Elec- 
trical IVIfg.  Co.,  127  Wis.  22,  105  N.  W.  1043 ; 
2entner  v.  Oshkosh  Gas  Light  Co.,  126  Wis. 
196,  105  N.  W.  911;  Berg  v.  U.  S.  Leather 
Co.,  125  Wis.  262,  104  N.  W.  60;  Kreider 

Wisconsin  River  Paper,  etc.,  Co.,  110  Wis. 
C45.  86  N.  W.  662;  Crouse  v.  Chicago,  etc., 
R.  Co.,  104  Wis.  473,  80  N.  W.  752;  Deisen- 
rieter  v.  Kraus-Markel  Malting  Co.,  92  Wis. 
164,  66  N.  W.  112;  Paine  f.  Minnesota  East- 
ern R.  Co.,  91  W^is.  340,  64  N.  \N .  1005;  Coif 
V.  Chicago,  etc.,  R.  Co.,  87  W'is.  273,  58  N.  W. 
408;  Engstrom  v.  Ashland  Iron,  etc.,  Co.,  87 
Wis.  166,  58  N.  W.  241 ;  Radmann  v.  Chicago, 
etc.,  R.  Co.,  78  Wis.  22,  47  N.  W.  97 ;  Nadau 
V.  White  River  Lumber  Co.,  76  W^is.  120,  43 
K  W.  1135,  20  Am.  St.  Rep.  29;  Pool  r. 
Chicago,  etc.,  R.  Co.,  53  Wis.  657,  11  N.  W. 
15;  Wedgwood  v.  Chicago,  etc.,  R.  Co.,  44 
Wis.  44. 

United  States. — Texas,  etc.,  R,  Co.  v.  Swear- 
ingen,  196  U.  S.  51,  25  S.  Ct.  164,  49  C.  C.  A. 
382  [affirming  122  Fed.  193,  59  C.  C.  A.  31]  ; 
Choctaw,  etc.,  R.  Co.  v.  Tennessee,  191  U.  S. 
326,  24  S.  Ct.  99,  48  C.  C.  A.  201  [affirminq 
116  Fed.  23,  53  C.  C.  A.  497];  Texas,  etc.,  R. 
Co.  V.  Carlin,  189  U.  S.  354,  23  S.  Ct.  585, 
47  C.  C.  A.  849  [affirming  111  Fed.  777,  49 
C.  C.  A.  605]  ;  Cunard  Steamship  Co.  v. 
Carey,  119  U.  S.  245,  7  S.  Ct.  1360,  30  L.  ed. 
354;  Moore  v.  Illinois  Cent.  R.  Co.,  135  Fed. 
67,  67  C.  C.  A.  541 ;  Slmgart  v.  Atlanta,  etc., 
R.  Co.,  133  Fed.  505,  66  C.  C.  A.  379 ;  Moun- 
tain Copper  Co.  v.  Van  Buren,  133  Fed.  1,  66 
C.  C.  A.  151;  Chicago,  etc.,  R,  Co.  v.  Benton, 
132  Fed.  460,  65  C.  C.  A.  660;  Chicago  Great 
Western  R.  Co.  i\  Roddy,  131  Fed.  712,  65 
C.  C.  A.  470;  Cumberland  Tel.,  etc.,  Co.  v. 
Bills,  128  Fed.  272,  62  C.  C.  A.  620;  Wabash 
Screen  Door  Co.  v.  Black,  126  Fed.  721,  61 
C.  C.  A.  639;  Highland  Boy  Gold  Min.  Co. 
V.  Pouch,  124  Fed.  148,  61  C.  C.  A.  40;  Gil- 
bert V.  Chicago,  etc.,  R.  Co.,  123  Fed.  832; 
Pennsylvania  R.  Co.  v.  Jones,  123  Fed.  753, 
59  C.  C.  A.  87;  O'Connell  v.  Pennsylvania 
Co.,  118  Fed.  989,  55  C.  C.  A.  483;  Mexican 
Cent.  R.  Co.  v.  Townsend,  114  Fed.  737,  52 
C.  C.  A.  369;  Western  Union  Tel.  Co.  v. 
Tracy,  114  Fed.  282,  52  C.  C.  A.  660  [af- 
firming 110  Fed.  103];  Texas,  etc.,  R.  Co.  v. 
Allen,  114  Fed.  177,  52  C.  C.  A.  133;  Erie  R. 
Co.  V.  Moore,  113  Fed.  269,  51  C.  C.  A.  226; 
Nyback  v.  Champagne  Lumber  Co.,  109  Fed. 
732,  48  C.  C.  A.  632 ;  Lafayette  Bridge  Co.  v. 
Olsen,  108  Fed.  335,  47  C.  C.  A.  367,  54 
L.  R.  A.  33;  Tennessee  Coal,  etc.,  R.  Co.  v. 
Currier,  108  Fed.  19,  47  C.  C.  A.  161;  Dunn 
V.  New  York,  etc.,  R.  Co.,  107  Fed.  666,  46 
C.  C.  A.  546;  Mexican  Cent.  R.  Co.  v.  Jones, 
107  Fed.  64,  48  C.  C.  A.  227 ;  Great  Northern 
R.  Co.  V.  Kasischke,  104  Fed.  440,  43  C.  C. 
A.  626;  Felton  v.  Girardy,  104  Fed.  127,  43 
C.  C.  A.  439;  Mason,  etc.,  R.  Co.  v.  Yockey, 


103  Fed.  265,  43  C.  C.  A.  228;  Texas,  etc., 
R.  Co.  V.  Wineland,  102  Fed.  673,  42  C.  C.  A. 
588;  Mexican  Cent.  R.  Co.  v.  Eckman,  102 
Fed.  274,  42  C.  C.  A.  344;  Kansas  City,  etc., 
R.  Co.  V.  Spellman,  102  Fed.  251,  42  C.  C.  A. 
321;  Herrick  v.  Quigley,  101  Fed.  187,  41 
C.  C.  A.  294;  Westland  v.  Gold  Mines  Co.,  101 
Fed.  59,  41  C.  C.  A.  80;  Bethlehem  Iron  Co. 
V.  Weiss,  100  Fed.  45,  40  C.  C.  A.  270 ;  Grace, 
etc.,  Co.  V.  Kennedy,  99  Fed.  679,  40  C.  C.  A. 
69;  Felton  v.  Bullard,  94  Fed.  781,  37  C.  C.  A. 
1 ;  Clune  v.  Ristine,  94  Fed.  745,  36  C.  C.  A. 
450;  Atchison,  etc.,  R.  Co.  v.  Mulligan,  67 
Fed.  569,  14  C.  C.  A.  547;  Van  Dyke  v.  At- 
lantic Ave.  R.  Co.,  67  Fed.  296  [affirmed  in 
72  Fed.  458,  18  C.  C.  A.  632]  ;  Northern  Pac. 
R.  Co.  V.  Mortenson,  63  Fed.  530,  11  C.  C.  A. 
335 ;  Northern  Pac.  R.  Co.  v.  Teeter,  63  Fed. 
527,  11  C.  C.  A.  332;  Kansas  City,  etc.,  R. 
Co.  r.  Kirksey,  60  Fed.  999,  9  C.  C.  A.  321 ; 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  704,  9 
C.  C.  A.  229 ;  Union  Pac.  R.  Co.  r.  Jarvi,  53 
Fed.  65,  3  C.  C.  A.  433 ;  New  Jersey,  etc.,  R. 
Co.  V.  Young,  49  Fed.  723,  1  C.  C.  A.  428; 
Hall  V.  Union  Pac.  R.  Co.,  16  Fed.  744,  5  Mc- 
Crary  257. 

See  34  Cjent.  Dig.  tit.  "Master  and 
Servant,"  §§  1010-1031. 

44.  Colorado. —  Denver,  etc.,  R.  Co.  v.  Scott, 
(1905)'  81  Pac.  763;  Deane  v.  Roaring  Fork 
Electric  Light,  etc.,  Co.,  5  Colo.  App.  521, 
39  Pac.  346. 

District  of  Columbia. —  Sardo  v.  Moreland, 
17  App.  Cas.  219. 

Georgia. —  Georgia  Cent.  R.  Co.  v.  Edwards, 
111  Ga.  528,  36  S.  E.  810. 

Illinois. —  Mobile,  etc.,  R.  Co.  v.  Healy,  100 
111.  App.  586;  Chicago,  etc.,  R.  Co.  v.  Arm- 
strong, 62  111.  App.  228. 

Indian  Territory. —  Kilpatrick  v.  Choctaw, 
etc.,  R.  Co.,  3  Indian  Terr.  635,  64  S.  W. 
560. 

Iowa. —  Phinney  v.  Illinois  Cent.  R.  Co., 
122  Iowa  488,  98  N.  W.  358;  Hall  v.  iowa 
Cent.  R.  Co.,  Ill  Iowa  523,  82  N.  W.  999; 
Griffith  V.  Burlington,  etc.,  R.  Co.,  72  Iowa 
645,  34  N.  W.  609. 

Kentucky. —  Justice  v.  W.  M.  Ritter  Lum- 
ber Co.,  89  S.  W.  171,  28  Ky.  L.  Rep.  242; 
Wintuska  v.  Louisvine,  etc.,  R.  Co.,  20  S.  W. 
819,  14  Ky.  L.  Rep.  579. 

Massachusetts. —  Bodwell  v.  Moore,  180 
Mass.  590,  62  N.  E.  971. 

Michigan. —  Fuller  v.  Ann  Arbor  R.  Co., 
141  Mich.  66,  104  N.  W.  414;  Nowakowski 
V.  Detroit  Stove  Works,  130  Mich.  308,  89 
N.  W.  956;  Sargee  v.  Clark  Can  Co.,  126 
Mich.  508,  85  N.  W.  1105;  Manning  v.  Chi- 
cago, etc.,  R.  Co.,  105  Mich.  260,  63  N.  W. 
312;  Mackin  v.  Alaska  Refrigerator  Co.,  100 
Mich.  276,  58  N.  W.  999;  Redmond  v.  Delta 
Lumber  Co.,  96  Mich.  545,  55  N.  W.  1004. 

Minnesota. —  Ellison  v.  Truesuale,  49  Minn. 
240,  51  N.  W.  918;  Larson  v.  St.  Paul,  etc., 
R.  Co.,  43  Minn.  488,  45  N.  W.  1096. 

Missouri. —  Goransson  i'.  Ritter-Conley  Mfg. 
Co.,  186  Mo.  300,  85  S.  W.  338;  Furber  v. 

[IV,  H.  6,  b,  (III)] 


1470    [26  Cyc]  MASTER  AND  SEE  YANT 


(iv)  Methods  of  Work,  Rules,  and  Orders^^  —  (a)  Methods  of  Work.  It 
is  a  question  for  the  court  whether  there  is  any  evidence  tending  to  show  negli- 
gence on  the  part  of  the  master  with  respect  to  his  methods  of  work,  or  in  the 
methods  adopted  bj  those  for  whose  negUgence  he  is  res^Jonsible,'*^  while  it  is  for 


Kansas  City  Bolt,  etc.,  Co.,  185  Mo.  301, 
84  S.  W.  890;  Gardner  v.  St.  Louis,  etc., 
R.  Co.,  135  Mo.  90,  30  S.  W.  214;  Coontz 
V.  Missouri  Pac.  R.  Co.,  121  Mo.  652,  26 
S.  W.  661;  O'Malley  v.  Missouri  Pac.  R.  Co., 
113  Mo.  319,  20  S.  W.  1079;  Parsons  v.  Mis- 
souri Pac.  R.  Co.,  94  Mo.  286,  6  S.  W.  464; 
Hollingsworth  v.  National  Biscuit  Co.,  114 
Mo.  App.  20,  88  S.  W.  1118;  Stafford  v. 
Adams,  113  Mo.  App.  717,  88  S.  W.  1130; 
Smith  V.  Hammond  Packing  Co.,  Ill  Mo. 
App.  13,  85  S.  W.  625;  Wendall  v.  Chicago, 
etc.,  R.  Co.,  100  Mo.  App.  556,  75  S.  W. 
689;  Lee  v.  Kansas  City  Gas  Co.,  91  Mo.  App. 
612. 

Montana. —  Shaw  v.  New  Year  Gold  Mines 
Co.,  31  Mont.  138,  77  Pac.  515. 

Nehraska. —  Swift  v.  Holoubek,  60  Nebr. 
784,  84  N.  W.  249,  Nebr.  31,  86  N.  W. 
900. 

New  Jersey. —  Snyder  v.  J.  S.  Rogers  Co., 
69  N.  J.  L.  347,  55  Atl.  303;  Atz  v.  Newark 
Line,  etc.,  Mfg.  Co.,  59  N.  J.  L.  41,  34  Atl. 
980;  Bahr  v.  Lombard,  53  N.  J.  L.  233,  21 
Atl.  190,  23  Atl.  167. 

New  York. —  Quinn  v.  Baird,  172  N.  Y. 
631,  65  N.  E.  1121  [affirming  49  N.  Y.  App. 
Div.  270,  63  N.  Y.  Suppl.  235];  Sicso  v. 
Lehigh,  etc.,  R.  Co.,  145  N.  Y.  296,  39  N.  E. 
958  [reversing  75  Hun  582,  27  N.  Y.  Suppl. 
671]  ;  Dingley  v.  Star  Knitting  Co.,  134  N.  Y. 
552,  32  N.  E.  35  [affirming  12  N.  Y.  Suppl. 
31];  Borden  v.  Delaware,  etc.,  R.  Co.,  131 
N.  Y.  671,  30  N.  E.  586;  Reichel  v.  New 
York  Cent.,  etc.,  R.  Co.,  130  N.  Y.  682,  29 
N.  E.  703;  De  Vau  v.  Pennsylvania,  etc., 
Canal,  etc.,  R.  Co.,  130  N.  Y.  632,  28  N.  E. 
532  [reversing  7  N.  Y.  Suppl.  692]  ;  Barsalou 
V.  Peirce,  109  N.  Y.  App.  Div.  506,  96  N.  Y. 
Suppl.  538;  Owen  v.  Retsof  Min.  Co.,  102 
N.  Y.  App.  Div.  130,  92  N.  Y.  Suppl.  270; 
O'Connell  v.  Clark,  75  N.  Y.  App.  Div.  619, 
78  N.  Y.  Suppl.  93;  Trapasso  v.  Coleman, 
74  N.  Y.  App.  Div.  33,  76  N.  Y.  Suppl.  798; 
Murray  v.  New  York  Cent.,  etc.,  R.  Co.,  55 
N.  Y.  App.  Div.  344,  66  N.  Y.  Suppl.  856; 
Kelly  V.  Erie  R.  Co.,  53  N.  Y.  App.  Div. 
465,  65  N.  Y.  Suppl.  1046;  Racine  v.  New 
York  Cent.,  etc.,  R.  Co.,  70  Hun  453,  24 
N.  Y.  Suppl.  388;  Lawson  v.  Merrall,  69 
Hun  278,  23  N.  Y.  Suppl.  560;  Powers  v. 
New  York  Cent.,  etc.,  R.  Co.,  60  Hun  19, 
14  N.  Y.  Suppl.  408  [affirmed  in  128  N.  Y. 
659,  29  N.  E.  148] ;  Bailey  v.  Rome,  etc., 
R.  Co.,  49  Hun  377,  3  N.  Y.  Suppl.  585; 
Coppins  V.  New  York  Cent.,  etc.,  R.  Co.,  43 
Hun  26;  Hayden  v.  Brooklyn  Electric  R.  Co., 
17  N.  Y.  Suppl.  352;  Conlin  v.  Rogers,  14 
N.  Y.  Suppl.  782;  Beaudin  v.  Central  Ver- 
mont R.  Co.,  14  N.  Y.  Suppl.  700;  Schoening 
V.  Knickerbocker  Ice  Co.,  13  N.  Y.  Suppl. 
434. 

North  Carolina. —  Meekins  v.  Norfolk,  etc., 
R.  Co.,  127  N.  C.  29,  37  S.  E.  77;  Young 

[IV,  H,  6.  b,  (IV),  (A)] 


V.  Virginia,  etc.,  Constr.  Co.,  109  N.  C.  618» 
14  S.  E.  58. 

Oregon. —  Kincaid  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  22  Oreg.  35,  29  Pac.  3. 

Pennsylvania. —  Gallagher  v.  Snellenburg, 
210  Pa.  St.  642,  60  Atl.  307;  Laudeman  v 
Ryan,  209  Pa.  St.  3,  57  Atl.  1118;  Hartman 
V.  Pennsylvania  R.  Co.,  144  Pa.  St.  345,  22 
Atl.  701;  Melchert  v.  Smith  Brewing  Co., 
140  Pa.  St.  448,  21  Atl.  755;  Ford  v.  Ander- 
son, 139  Pa.  St.  201,  21  Atl.  18;  Frazier  v, 
Lloyd,  (1889)  16  Atl.  418;  Pittston  Coal 
Co.  V.  McNulty,  120  Pa.  St.  414,  14  Atl. 
387;  Rick  v.  Cramp,  9  Pa.  Cas.  372,  12  Atl. 
495;  Crawford  v.  Stewart,  4  Pa.  Cas.  382, 
8  Atl.  5;  Hawthorne  v.  Pennsylvania  Salt 
Co.,  10  Pa.  Co.  Ct.  77;  Linkitus  v.  Butler 
Colliery,  7  Kulp  73. 

South  Carolina. —  Gentry  v.  Southern  R. 
Co.,  66  S.  C.  256,  44  S.  E.  728;  Hicks  v. 
Sumter  Cotton  Mills,  39  S.  C.  39,  17  S.  E. 
509. 

Texas. —  Proffitt  v.  Missouri,  etc.,  R.  Co., 
95  Tex.  593,  68  S.  W.  979;  Johnson  v.  Hous- 
ton, etc.,  R.  Co.,  31  Tex.  Civ.  App.  532,  72 
S.  W.  1021;  El  Paso,  etc.,  R.  Co.  v.  McComas, 
(Civ.  App.  1903)  72  S.  W.  629;  Broadway 
V.  San  Antonio  Gas  Co.,  24  Tex.  Civ.  App. 
603,  60  S.  W.  270;  Missouri,  etc.,  R.  Co.  v. 
Thompson,  11  Tex.  Civ.  App.  658,  33  S.  W. 
718. 

Utah.— 'Roth.  v.  Eccles,  (1905)  79  Pac. 
918. 

Washington. — Kirby  v.  Rainier-Grand  Hotel 
Co.,  28  Wash.  705,  69  Pac.  378. 

West  Virginia. —  Ketterman  v.  Dry  Fork 
R.  Co.,  48  W.  Va.  606,  37  S.  E.  683. 

Wisconsin. —  Groth  v.  Thomann,  110  Wis. 
488,  86  N.  W.  178;  Sherman  v.  Menominee 
River  Lumber  Co.,  77  Wis.  14,  45  N.  W. 
1079;  Ballou  v.  Chicago,  etc.,  R.  Co.,  54  Wis. 
257,  11  N.  W.  559,  41  Am.  Rep.  31. 

United  States. —  Patton  v.  Texas,  etc.,  R. 
Co.,  179  U.  S.  658,  21  S.  Ct.  275,  45  L.  ed. 
361  [affirming  95  Fed.  244,  37  C.  C.  A.  56]  ; 
Diamond  Coal,  etc.,  Co.  v.  Allen,  137  Fed. 
705,  71  C.  C.  A.  107;  Toledo  Brewing,  etc., 
Co.  V.  Bosch,  101  Fed.  530,  41  C.  C.  A.  482; 
Hunt  V.  Kile,  98  Fed.  49,  38  C.  C.  A.  641; 
Cotter  V.  Alabama  Great  Southern  R.  Co.,  61 
Fed.  747,  10  C.  C.  A.  35;  Hathaway  v.  East 
Tennessee,  etc.,  R.  Co.,  29  Fed.  489. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1010-1031. 

45.  Negligence  of  fellow  servants  see  infra, 
IV,  H,  6,  b,  (IV). 

Review  of  questions  of  fact,  verdicts,  and 
findings  see  infra,  IV,  H,  10,  b. 

46.  Colorado. —  Murray  v.  Denver,  etc.,  R. 
Co.,  11  Colo.  124,  17  Pac.  484. 

Iowa. —  Aurandt  v.  Chicago,  etc.,  R.  Co., 
90  Iowa  617,  57  N.  W.  442;  Skellenger  v. 
Chicago,  etc.,  R.  Co.,  61  Iowa  714,  17  N.  W. 
151. 
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the  jury  to  say  whether  the  evidence  submitted  is  sufficient  to  show  negligence.^''' 


Maryland. —  Baltimore,  etc.,  R.  Co,  v.  State, 
101  Md.  359,  61  Atl.  189. 

Minnesota. —  Puffer  v.  Chicago  Great  West- 
ern R.  Co.,  65  Minn.  350,  68  N.  W.  39; 
Steffenson  v.  Chicago,  etc.,  R.  Co.,  48  Minn. 
285,  51  N.  W.  610. 

Missouri. —  Harrington  v.  Wabash  R.  Co., 
104  Mo.  App.  663,  78  S.  W.  662. 

'Neio  York. —  Hurl  v.  New  York  Cent.,  etc., 
R.  Co.,  68  N.  Y.  App.  Div.  400,  73  N.  Y. 
Suppl.  1042 ;  Kemmerer  v.  Manhattan  R.  Co., 
81  Hun  444,  31  N.  Y.  Suppl.  82;  McDonough 
V.  Walsh,  66  Hun  633,  21  N.  Y.  Suppl.  303. 

Pennsylvania. —  Barton  v.  Jones,  6  Pa.  Cas. 
64,  8  Atl.  850. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Arnold,  (Civ.  App.  1905)  87  S.  W.  173. 

See  34  Cent."  Dig.  tit.  "Master  and 
Servant,"  §§  1032-1035. 

47.  Alahama. —  Alabama  Great  Southern 
R.  Co.  V.  Ellis,  137  Ala.  560,  34  So.  829; 
McGhee  v.  Willis,  134  Ala.  281,  32  So.  301; 
Louisville,  etc.,  R.  Co.  v.  Banks,  132  Ala. 
471,  31  So.  573;  Louisville,  etc.,  R.  Co.  v. 
Smith,  129  Ala.  553,  30  So.  571;  Alabama 
Mineral  R.  Co.  v.  Jones,  121  Ala.  113,  25 
So.  814;  Jones  v.  Alabama  Mineral  R.  Co., 
107  Ala.  400,  18  So.  30;  Louisville,  etc.,  R. 
Co.  V.  Woods,  105  Ala.  561,  17  So.  41;  Bir- 
mingham R.,  etc.,  Co.  V.  Baylor,  101  Ala.  488, 
13  So.  793. 

Arizona. —  Gila  Valley,  etc.,  R.  Co.  v.  Lyon, 
(1903)  71  Pac.  957. 

Colorado. —  Colorado  Electric  Co.  r.  Lub- 
bers, 11  Colo.  505,  19  Pac.  479,  7  Am.  St. 
Rep.  255. 

District  of  Columbia. —  Baltimore,  etc.,  R. 
Co.  V.  Landrigan,  20  App.  Cas,  135. 

Georgia. —  Tuten  v.  Central  R.,  etc.,  Co.,  88 
Ga.  228,  14  S.  E.  185. 

Illinois. —  Spring  Valley  Coal  Co.  v.  Buzis, 
213  HI.  341,  72  N.  E.  1060;  Indiana,  etc.,  R. 
Co,  V.  Otstot,  212  111.  429,  72  N.  E.  387  [af- 
firming  113  111.  App.  37];  Chicago,  etc.,  R. 
Co.  r.  Eaton,  194  111.  441,  62  N.  E.  784,  88 
Am,  St,  Rep.  161  {aifirming  96  111.  App. 
570]  ;  Wells  v.  Bourdages,  193  111.  328,  61 
N.  E.  1010  [affirming  88  111.  App.  473]  ; 
Illinois  Cent.  R.  Co.  v.  Gilbert,  157  111.  354, 
41  N.  E.  724  [affirming  51  111.  App.  404]  ; 
Wight  Fire-Proofing  Co.  v.  Poczekai,  130  111. 
139.  22  N.  E.  543;  Chicago,  etc.,  R.  Co,  v. 
Kelly,  127  111.  637,  21  N.  E.  203  [affirming 
28  111.  App.  655]  ;  Chicago,  etc.,  R.  Co,  v. 
Kreger,  114  111.  457,  17  N.  E.  52  [affirming 
23  111.  App.  639];  Duffy  v.  Kivilin,  98  III. 
App,  483  [affirmed  in  195  111.  630,  63  N.  E. 
503] ;  Illinois  Cent.  R.  Co.  v.  McNicholas,  98 
111.  App.  54. 

Indiana. —  Island  Coal  Co.  v.  Swaggertv, 
159  Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026; 
Jarvis  v.  Hitch,  (App,  1902)  65  N.  E.  608, 

loioa. —  Bro^vn  v.  Burlington,  etc.,  R.  Co., 
92  Iowa  408,  60  N.  W.  779;  Nicholaus  v. 
Chicago,  etc.,  R.  Co.,  90  Iowa  85,  57  N.  W. 
694;  Whalen  V.  Chicago,  etc.,  R.  Co.,  75  Iowa 
563,  39  N.  W.  894 ;  Meloy  v.  Chicago,  etc.,  R. 
Co.,  (1888)  37  N.  W.  335;  Dunlavy  v.  Chi- 


cago, etc.,  R.  Co.,  66  Iowa  435,  23  N,  W. 
911;  Bryant  v.  Burlington,  etc.,  R.  Co.,  66 
Iowa  305,  23  N.  W.  678,  55  Am.  Rep.  275. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mc- 
intosh, 118  Ky.  145,  80  S.  W.  496,  81  S.  W. 
270,  26  Ky,  L,  Rep.  14,  347;  Louisville,  etc, 
R,  Co.  V.  Ewing,  117  Ky.  624,  78  S.  W.  460, 
25  Ky.  L.  Rep.  1712;  Cincinnati,  etc.,  R.  Co. 
f.  Cook,  113  Ky.  161,  67  S.  W.  383,  23  Ky. 
L.  Rep.  2410;  Illinois  Cent.  R.  Co.  v.  Cane, 
90  S.  W.  1061,  28  Ky.  L.  Rep,  1018;  Louis- 
ville, etc.,  R,  Co.  V.  Gordon,  72  S.  W.  311,  24 
Kv.  L.  Rep,  1819;  Louisville,  etc,  R,  Co.  v. 
Gilliam,  71  S,  W.  803,  24  Ky.  L.  Rep,  1536; 
Louisville,  etc.,  R.  Co.  v.  Simpson,  64  S.  W. 
750,  23  Ky.  L.  Rep.  1075;  Illinois  Cent.  R. 
Co.  V.  Walters,  56  S.  W.  706,  22  Ky,  L,  Rep. 
137. 

Maryland. —  State  v.  South  Baltimore  Car 
Works,  99  Md.  461,  58  Atl.  447 ;  New  York, 
etc,  R.  Co.  V.  Coulbourn,  60  Md.  360,  16 
Atl.  208,  9  Am.  St,  Rep.  430,  1  L.  R.  A.  541. 

Massachusetts. —  Nagle  v.  Boston,  etc.,  St. 
R.  Co.,  188  Mass.  38,  73  N.  E.  1019;  Brady 
V.  New  York,  etc.,  R.  Co.,  184  Mass.  225,  68 
N.  E.  227;  Cote  v.  Lawrence  Mfg.  Co.,  178 
Mass,  295,  59  N.  E.  656 ;  Gagnon  v.  Seaconnet 
Mills,  105  Mass.  221,  43  N.  E.  82;  Mahoney 
r.  New  York,  etc.,  R.  Co.,  160  Mass.  573,  36 
N.  E.  588;  Neveu  v.  Sears,  155  Mass.  303, 

29  N.  E.  472 ;  Pierce  v.  Cunard  Steamship 
Co.,  153  Mass.  87,  26  N.  E.  415. 

Michigan. —  La  Barre  v.  Grand  Trunk 
Western  R.  Co.,  133  Mich.  192,  94  N.  W. 
735. 

Minnesota. —  Dolson  v.  Dunham,  96  Minn. 
227,  104  N.  W.  964;  Campbell  v.  Railway 
Transfer  Co.,  95  Minn,  375,  104  N.  W.  547; 
Meyer  v.  Kenyon-Rosing  Mach,  Co.,  95  Minn. 
329,  104  N,  W.  132;  Setterstrom  v.  Brainerd, 
etc.,  R.  Co.,  89  Minn.  262,  94  N.  W.  882; 
Leonard  v.  Minneapolis,  etc.,  R.  Co.,  63  Minn. 
489,  65  N.  W.  1084;  Schulz  v.  Chicago,  etc., 
R.  Co.,  57  Minn.  271,  59  N.  W.  192;  Slette  v. 
Great  Northern  R.  Co.,  53  Minn.  341,  55 
N.  W,  137;  Schumaker  v.  St.  Paul,  etc.,  R. 
Co.,  46  Minn.  39,  48  N.  W.  559,  12  L,  R.  A. 
257, 

Missouri. —  Helm  v.  Missouri  Pac.  R.  Co., 
185  Mo.  212,  84  S.  W.  5 ;  Schlereth  v.  Mis- 
souri Pac.  R.  Co.,  115  Mo.  87,  21  S,  W.  1110; 
Dixon  V.  Chicago,  etc.,  R.  Co.,  109  Mo,  413, 
19  S.  W.  412,  18  L.  R.  A.  792 ;  Depuy  r.  Chi- 
cago, etc.,  R.  Co.,  110  Mo.  App.  110,  84  S.  W. 
103;  Dover  v.  Mississippi  River,  etc.,  R.  Co., 
100  Mo.  App.  330,  73  S.  W.  298 ;  Haworth  v. 
Kansas  City  Southern  R.  Co.,  94  Mo.  App. 
215,  68  S.  W.  111. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Broderick, 

30  Nebr.  735,  46  N.  W,  1121. 

'New  York. —  Abel  v.  Delaware,  etc.  Canal 
Co.,  128  N,  Y.  662,  28  N.  E.  663  [affirming 
10  N.  Y.  Suppl,  154]  ;  Burns  v.  Palmer,  107 
N.  Y.  App.  Div.  321,  95  N.  Y.  Suppl.  161; 
Lane  v.  New  York  Cent.,  etc.,  R.  Co.,  107 
N.  Y.  App,  Div.  166,  94  N.  Y.  Suppl.  988; 
Wall  V.  Delaware,  etc,  R.  Co.,  54  Hun  454,  7 
N.  Y.  Suppl.  709   [affirmed  in  125  N.  Y. 
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The  test  is  tliat  the  question  should  not  be  submitted,  if  the  court  would  be  bound 
to  set  aside  a  verdict  for  plaintiff.^^ 

(b)  Rules  —  (1)  CoNSTEucTioN.  The  construction  of  rules  promulgated  by  a 
master  is  a  question  of  law  for  the  court.^^ 

(2)  Duty  to  Promulgate  and  Enforce.  Whether  a  master  was  negHgent  in 
making  and  promulgating  rules  for  the  protection  of  his  servants,  or  in  failing  to 
use  due  care  and  diligence,  after  the  promulgation  of  a  necessary  rule,  to  have  it 
enforced,  is,  under  evidence  from  which  reasonable  men  might  differ  as  to  whether 
t]je  duty  has  been  performed,  a  question  for  the  jurj.^^  But  the  question  wdiether 
the  master  was  negligent  is  for  tiie  court,  in  the  absence  of  any  evidence  showing 
the  necessity,  practicability,  and  utility  of  such  rules,^^  or  their  applicability  to  the 
case.^^ 


727,  26  N.  E.  757] ;  Matteson  v.  New  York 
Cent.  R.  Co.,  62  Barb.  364;  Flynn  v.  Harlow, 
61  N.  Y.  Super.  Ct.  293,  19  N.  Y.  Suppl.  705. 

'Nortlx  Carolina. — Peoples  v.  North  Carolina 
R.  Co.,  137  N.  C.  96,  49  S.  E.  87;  Smith  v. 
Atlanta,  etc.,  R.  Co.,  132  N.  C.  819,  44  S.  E. 
663. 

Ohio. —  Kracht  v.  Lake  Shore,  etc.,  R.  Co., 
25  Ohio  Cir.  Ct.  521. 

Oregon. —  Wild  v.  Oregon  Short-Line,  etc., 
R.  Co.,  21  Oreg.  159,  27  Pac.  954. 

Pennsylvania. —  McCoy  v.  Ohio  Valley  Gas 
Co.,  213  Pa.  St.  367,  62  Atl.  858;  Hickey  v. 
Solid  Steel  Casting  Co.,  212  Pa.  St.  255,  61 
Atl.  798;  Brommer  v.  Philadelphia,  etc.,  R. 
Co.,  205  Pa.  St.  432,  54  Atl.  1092;  Williams 
V.  Clark,  204  Pa.  St.  416,  54  Atl.  315. 

Texas. —  Bonnet  t.  Galveston,  etc.,  R.  Co., 
89  Tex.  72,  33  S.  W.  334;  Gulf,  etc.,  R.  Co.  v. 
Hays,  (Civ.  App.  1905)  89  S.  W.  29;  Inter- 
national, etc.,  R.  Co.  V.  Still,  (Civ.  App. 
1905)  88  S.  W.  257;  Texas  Cent.  R.  Co.  v. 
Phillips,  (Civ.  App.  1905)  87  S.  W.  187; 
Galveston,  etc.,  R.  Co.  r.  Perry,  (Civ.  App. 
1905)  85  S.  W.  62;  Quinn  v.  Galveston,  etc., 
R.  Co.,  (Civ.  App.  1905)  84  S.  W.  395;  St. 
Louis,  etc.,  R.  Co.  v.  Skaggs,  32  Tex.  Civ. 
App.  363,  74  S.  W.  783;  Chicago,  etc.,  R. 
Co.  V.  Long,  32  Tex.  Civ.  App.  40,  74 
S.  W.  59  laffirmed  in  97  Tex.  69,  75  S.  W. 
483];  Roberts  v.  Fielder  Salt  Works,  (Civ. 
App.  1903)  72  S.  W.  618;  Galveston,  etc., 
R.  Co.  V.  Karrer,  (Civ.  App.  1902)  70  S.  W. 
328;  Missouri,  etc.,  R.  Co.  r.  Follin,  29  Tex. 
Civ.  App.  512,  68  S.  W.  810;  Texas,  etc.,  R. 
Co.  V.  Abernathy,  (Civ.  App.  1900)  58  S.  W. 
175;  Galveston,  etc.,  R.  Co.  v.  Adams,  (Civ. 
App.  1900)  55  S.  W.  803  [affirmed  in  94  Tex. 
100,  58  S.  W.  831]. 

Virginia. —  Chesapeake,  etc.,  R.  Co.  v. 
Pierce,  103  Va.  99,  48  S.  E.  534. 

Washington.. —  Gustafson  v.  Seattle  Trac- 
tion Co.,  28  Wash.  227,  68  Pac.  721. 

Wisconsin. —  Johnson  v.  St.  Paul,  etc..  Coal 
Co.,  126  Wis.  492,  105  N.  W.  1048;  Bain  v. 
Northern  Pac.  R.  Co.,  (1904)  98  N.  W.  241: 
Promer  v.  Milwaukee,  etc.,  R.  Co.,  90  Wis. 
215,  63  N.  W.  90,  48  Am.  St.  Rep.  905;  Balt- 
zer  V.  Chicago,  etc.,  R.  Co.,  83  Wis.  459,  53 
N.  W.  885 ;  Kruse  v.  Chicago,  etc.,  R.  Co.,  82 
Wis.  568,  52  N.  W.  755. 

United  States. —  Chicago,  etc.,  R.  Co.  v. 
McLaughlin,  119  U.  S.  566,  7  S.  Ct.  1366,  30 
L.  ed.  477;  Elliott  v.  Canadian  Pac.  R.  Co., 
129  Fed.  103;  Texas,  etc.,  R.  Co.  v.  Dashiell, 
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128  Fed.  23,  62  C.  C.  A.  531;  Northern  Pac. 
R.  Co.  V.  Mix,  121  Fed.  476,  57  C.  C.  A.  592; 
Texas,  etc.,  R.  Co.  v.  Putnam,  120  Fed.  754, 
57  C.  C.  A.  58 ;  Alaska  United  Gold  Min.  Co. 
t\  Keating,  116  Fed.  561,  53  C.  C.  A.  655; 
St.  Louis,  etc.,  R.  Co.  v.  Needham,  69  Fed. 
823,  16  C.  C.  A.  457;  Holmes  v.  Junod,  68 
Fed.  858,  16  C.  C.  A.  36;  Southern  Pac.  R. 
Co.  V.  Lafferty,  57  Fed.  536,  6  C.  C.  A.  474; 
O'Neill  V.  Chicago,  etc.,  R.  Co.,  50  Fed.  189; 
Grant  v.  Union  Pac.  R.  Co.,  45  Fed.  673. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1032-1035. 

48.  Cummings  v.  Chicago,  etc.,  R.  Co.,  89 
111.  App.  199  [affirmed  in  189  111.  608,  60 
N.  E.  51]. 

49.  Illinois  Cent.  R.  Co.  v.  Murphy,  52  111. 
App.  65;  Denver,  etc.,  R.  Co.  v.  Maydole,  33 
Colo.  150,  79  Pac.  1023.  But  see  Le  Due  v. 
Northern  Pac.  R.  Co.,  92  Minn.  287,  100  N.  W. 
108. 

50.  DeloAcare.  —  Murphy  v.  Hughes,  1 
Pennew.  250,  40  Atl.  187. 

'NeiD  York. —  Daley  v.  Brown,  45  N.  Y. 
App.  Div.  428,  60  N.  Y.  Suppl.  840;  Warn  v. 
New  York  Cent.,  etc.,  R.  Co.,  92  Hun  91,  36 
N.  Y.  Suppl.  336;  Eastwood  v.  Retsof  Min. 
Co.,  86  Hun  91,  34  N.  Y.  Suppl.  196  [af- 
firm.ed  in  152  N.  Y.  651,  47  N.  E.  1106]  ; 
Morgan  v.  Hudson  River  Ore,  etc.,  Co.,  15 
N.  Y.  Suppl.  609 ;  Berrigan  v.  New  York,  etc., 
R.  Co.,  14  N.  Y.  Suppl.  26;  Ford  v.  Lake 
Shore,  etc.,  R.  Co.,  2  N.  Y.  Suppl.  1. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Murphy, 
50  Ohio  St.  135,  33  N.  E.  403. 

Oregon. —  Hartvig  v.  N.  P.  Lumber  Co.,  19 
Oreg.  522,  25  Pac.  358. 

Texas. —  Cumpston  v.  Texas,  etc.,  R.  Co., 
(Civ.  App.  1895)  33  S.  W.  737. 

Utah. —  Johnson  v.  Union  Pac.  Coal  Co.,  28 
Utah  46,  76  Pac.  1089,  67  L.  R.  A.  506. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1037. 

51.  Murphy  v.  Milliken,  84  N.  Y.  App.  Div. 
582,  82  N.  Y.  Suppl.  951 ;  Kapella  v.  Nichols 
Chemical  Co.,  83  N.  Y.  App.  Div.  45,  82 
N.  Y.  Suppl.  477;  Corcoran  v.  New  York, 
etc.,  R.  Co.,  58  N.  Y.  App.  Div.  606,  69  N.  Y. 
Suppl.  73,  77  N.  Y.  App.  Div.  505,  78  N.  Y. 
Suppl.  953 ;  Burke  v.  Syracuse,  etc.,  R.  Co.,  69 
Hun  (N.  Y.)  21,  23  N.  Y.  Sur»pl.  458;  Wag- 
ner V.  Portland,  40  Oreg.  389,  60  Pac.  985, 
67  Pac.  300. 

52.  Cunningham  v.  Bath  Iron  Works,  92 
Me.  501,  43  Atl.  106. 
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(3)  Reasonableness  and  Sufficiency.  The  reasonableness  of  any  rule  for 
the  government  of  servants  in  the  course  of  their  employment  is  a  question  of 
law  for  the  court,^^  wiiile  its  adequacy  and  sutHciency  is  a  question  for  the  jury,^ 
provided  tliere  is  any  evidence  upon  which  to  base  a  submission  of  the  question.^^ 

(4)  Waiver.  Tlie  question  as  to  whether  a  rule  of  an  employer  respecting 
the  conduct  of  his  business  has  been  waived  by  him  is  for  the  jury.^^ 

(c)  Orders.  The  question  whether  an  order  was  or  was  not  in  fact  given, 
and  if  so,  whether  it  was  negligently  given,^^  and  was  the  cause  of  the  injury 
is  for  the  jury,  where  there  is  evidence  upon  which  to  base  its  submission.^ 

Ky)  ^Varning  and  Instructing  Servant.  In  accordance  witli  well  settled 
general  principles,  whether  the  master  was  guilty  of  negligence  with  respect  to 
warning  and  instructing  the  injured  servant  is  a  question  of  fact  for  the  jury,^^ 


53.  Kansas  City,  etc.,  R.  Co.  v.  Hammond, 
58  Ark.  324,  24  S.  W.  723;  Chicago,  etc., 
E.  Co.  v.  McLallen^  84  111.  109;  Chicago, 
etc.,  R.  Co.  V.  Stevens,  80  lU.  App.  671; 
Le  Due  V.  Northern  Pac.  R.  Co.,  92  Minn. 
287,  100  N.  W.  108. 

54.  Chicago,  etc.,  R.  Co.  v.  McLallen,  84 
111.  109;  IHinois  Cent.  R.  Co.  v.  Neer,  31 
111,  App.  126  {reversed  on  other  grounds  in 
138  111.  29];  Devoe  v.  New  York  Cent.,  etc., 
R.  Co.,  174  N.  Y.  1,  66  N.  E.  588  [reversing 
70  N.  Y.  App.  Div.  495,  75  N.  Y.  Suppl. 
136]  ;  Ford  v.  Lake  Shore,  etc.,  R.  Co.,  124 
N.  Y.  493,  26  N.  E.  1101,  12  L.  R.  A.  454; 
Abel  t'.  Delaware,  etc.,  Canal  Co.,  103  N.  Y. 
581,  9  N.  E.  325,  57  Am.  Rep.  773;  Sheehan 
r.  New  York  Cent.,  etc.,  R.  Co.,  91  N.  Y. 
332;  Warn  v.  New  York  Cent.,  etc.,  R.  Co., 
80  Hun  (N.  Y.)  71,  29  N.  Y.  Suppl.  897; 
Bvrnes  v.  New  York,  etc.,  R.  Co.,  71  Hun 
(N.  Y.)  209,  24  N.  Y.  Suppl.  517;  Van 
Tassell  v.  New  \ork,  etc.,  R.  Co.,  1  Misc. 
(N.  Y.)  299,  20  N.  Y.  Suppl.  708  [affirmed 
in  142  N.  Y.  634,  37  N.  E.  566];  Pitts- 
burgh, etc.,  R.  Co.  V.  Eis,  2  Ohio  Cir.  Ct. 
3,  1  Ohio  Cir.  Dec.  329;  Southern  Pac.  Co. 
V.  Wellington,  (Tex.  Civ.  App.  1896)  36 
S.  W.  1114;  Gulf,  etc.,  R.  Co.  v.  Finlev,  11 
Tex.  Civ.  App.  64,  32  S.  W.  51. 

55.  Smith  Missouri  Pac.  R.  Co.,  113  Mo. 
70,  20  S.  W.  896;  Ward  v.  Manhattan  R. 
Co.,  95  N.  Y.  App.  Div.  437,  88  N.  Y.  Suppl. 
758;  Hebert  v.  Delaware,  etc..  Canal  Co., 
16  N.  Y.  Suppl.  561. 

56.  Binion  v.  Georgia,  etc.,  R.  Co.,  Ill  Ga. 
878,  36  S.  E.  938;  Tullis  v.  Lake  Erie,  etc., 
R.  Co.,  105  Fed.  554,  44  C.  C.  A.  597. 

57.  Kean  f.  Detroit  Copper,  etc.,  Rolling- 
Mills,  66  Mich.  277,  33  N.  W.  395,  11  Am. 
St.  Rep.  492;  Small  v.  Brainerd  Lumber  Co., 
95  Minn.  95,  103  N.  W.  726. 

58.  Georgia. —  Fenn  v.  Seaboard  Air-Line 
R.  Co.,  120  Ga.  664,  48  S.  E.  141. 

Illinois. —  Illinois  Steel  Co.  v.  Delac,  201 
111.  150,  66  N.  E.  245  [affirming  103  111.  App. 
98];  Illinois  Steel  Co.  v.  Sitar,  199  111.  116, 
64  N.  E.  984  [affirming  98  111.  App.  3001  ; 
Illinois  Steel  Co.  v.  McFadden,  196  111.  344, 
63  N.  E.  671,  89  Am.  St.  Rep.  319  [affirming 
98  111.  App.  296]. 

Indiana. —  Republic  Iron,  etc.,  Co.  v. 
Berkes,  162  Ind.  517,  70  N.  E.  815. 

Massachusetts. —  Murphy  v.  New  York,  etc., 
R.  Co.,  187  Mass.  18,  72  N.  E.  330;  Prendible 
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V.  Connecticut  River  Mfg.  Co.,  160  Mass.  131, 
35  N.  E.  675. 

Minnesota. —  Myhre  v.  Tromanhauser,  64 
Minn.  541,  67  N.  W.  660. 

Missouri. —  Mitchell  v.  Chicago,  etc.,  R.  Co., 
108  Mo.  App.  142,  83  S.  W.  289;  Buckalew 
V.  Quincy,  etc.,  R.  Co.,  107  Mo.  App.  575, 
81  S.  W.  1176. 

New  York. —  Sutherland  v.  Troy,  etc.,  R. 
Co.,  125  N.  Y.  737,  26  N.  E.  609  [affirming 
8  N.  Y.  Suppl.  83]  ;  McGovern  v.  Central 
Vermont  R.  Co.,  123  N.  Y.  280,  25  N.  E. 
373  [reversing  6  N.  Y.  Suppl.  306]  ;  Cullen 
V.  Norton,  52  Hun  9,  4  N.  Y.  Suppl.  774; 
Rettig  V.  Fifth  Ave.  Transp.  Co.,  6  Misc. 
328,  26  N.  Y.  Suppl.  896  [affirmed  in  144 
N.  Y.  715,  39  N.  E.  859]. 

Ohio. —  Pittsburgh,  etc.,  R.  Co.  v.  Hender- 
son, 37  Ohio  St.  549;  McManus  v.  Pittsburg, 
etc.,  R.  Co.,  8  Ohio  Dec.  (Reprint)  796,  9 
Cine.  L.  Bui.  364. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Puente, 
30  Tex.  Civ.  App.  246,  70  S.  W.  362;  Texas 
Cent.  R.  Co.  v.  Hicks,  24  Tex.  Civ.  App. 
400,  59  S.  W.  1125;  Gulf,  etc.,  R.  Co.  v. 
Finley,  11  Tex.  Civ.  App.  64,  32  S.  W.  51; 
Galveston,  etc.,  R.  Co.  v.  Arispe,  5  Tex.  Civ. 
App.  611,  23  S.  W.  928,  24  S.  W.  33. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1041. 

Orders  to  inexperienced  or  youthful  serv- 
ants.—  Kansas  City,  etc.,  R.  Co.  v.  Ham- 
mond, 58  Ark.  324,  24  S.  W.  723;  Palmer 
V.  Michigan  Cent.  R.  Co.,  87  Mich.  281,  49 
N.  W.  613;  Berg  v.  Boston,  etc.,  Consol.  Cop- 
per, etc.,  Min.  Co.,  12  Mont.  212,  29  Pac. 
545;  Kain  v.  Smith,  89  N.  Y.  375  [affirming 
25  Hun  146]  ;  Pennsylvania  Co.  v.  Hickley, 
20  Ohio  Cir.  Ct.  668,  11  Ohio  Cir.  Dec. 
379 

59.  Abel  V.  Butler-Ryan  Co.,  66  Minn.  16, 
68  N.  W.  205;  Northern  Pac.  R.  Co.  v.  Behl- 
ing,  57  Fed.  1037,  6  C.  C.  A.  681. 

60.  Smith  v.  Martin,  14  N.  Y.  Suppl.  935 ; 
Harris  v.  Norfolk,  etc.,  R.  Co.,  88  Va.  560, 
14  S.  E.  535. 

61.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Davis,  55  Ark.  462,  18  S.  W.  628. 

District  of  Columbia. —  Staubley  v.  Po- 
tomac Electric  Power  Co.,  21  App.  Cas.  160; 
McDade  v.  Washington,  etc.,  R.  Co.,  5  Mac- 
key  144. 

Illinois. —  Shickle-Harrison,  etc..  Iron  Co. 
V.  Beck,  212  111.  268,  72  N.  E.  423;  Rogers 
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if  there  is  any  evidence  tending  to  show  such  negligence  in  tlie  absence  of  such 
evidence  the  question  should  not  be  submitted  to  the  jury.^^ 

e.  Fellow  Service  — (i)  Existence  of  Relation.  While  the  question  of 
whether  servants  of  a  common  master  are  fellow  servants  is  usually  one  of  fact 
for  the  jury,  under  proper  instructions  from  the  court      yet,  when  the  facts  are 


V.  Cleveland,  etc.,  R.  Co.,  211  111.  126,  71 
I^'.  E.  850,  103  Am.  St.  Rep.  185  [reversing 
109  111.  App.  494]  ;  Pullman  Palace  Car  Co. 
V.  Laaek,  143  111.  242,  32  N.  E.  285,  18 
L.  R.  A.  215  [affirming  41  111.  App.  34]  ; 
Chicago  Anderson  Pressed  Brick  Co.  v.  Rein- 
neiger,  140  111.  334,  29  N.  E.  1106,  33  Am. 

151.  Rep.  249  [affirming  41  111.  App.  324]. 
Iowa. —  Morbey  v.  Chicago,  etc.,  R.  Co.,  116 

Iowa  84,  89  N.  W.  105. 

Kansas. —  Comstock  v.  Union  Pac.  R.  Co., 
56  Kan.  228,  42  Pac.  724. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Jordan, 
117  Ky.  512,  78  S.  W.  426,  25  Ky.  L.  Rep. 
426.  ^ 

Maine. —  Campbell  v.  Eveleth,  83  Me.  50, 
21  Atl.  784. 

Massachusetts. —  Rafferty  v.  Nawn,  182 
Mass.  503,  65  N.  E.  830 ;  Armstrong  v.  Forg, 
162  Mass.  544,  39  N.  E.  190;  Hanson  v.  Lud- 
low Mfg.  Co.,  162  Mass.  187,  38  N.  E.  363; 
Lynch  v.  Allyn,  160  Mass.  248,  35  N.  E.  550; 
Ciriack  v.  Merchants'  Woolen  Co.,  151  Mass. 

152,  23  N.  E.  829,  21  Am.  St.  Rep.  438,  6 
L.  R.  A.  733;  Ryan  v.  Tarbox,  135  Mass.  207; 
O'Connor  v.  Adams,  120  Mass.  427. 

Michigan. —  La  Barre  v.  Grand  Trunk 
Western  R.  Co.,  133  Mich.  192,  94  N.  W. 
735;  Chilson  v.  Lansing  Wagon  Works,  128 
Mich.  43,  87  N.  W.  79;  Hoffman  v.  Adams, 
106  Mich.  Ill,  64  JS.  W.  7. 

Minnesota. —  Nutzmann  v.  Germania  L. 
Ins.  Co.,  82  Minn.  116,  84  N.  W.  730;  Barg 
V.  Bousfield,  65  Minn.  355,  68  N.  W.  45; 
Kaillen  v.  Northwestern  Bedding  Co.,  46 
Minn.  187,  48  N.  W.  779. 

Missouri. —  Chambers  v.  Chester,  172  Mo. 
461,  72  S.  W.  904;  Reisert  v.  Williams,  51 
Mo.  App.  13. 

New  Jersey.— mcker  v.  Central  R.  Co., 
(Sup.  1905)  61  Atl.  89;  Western  Union  Tel. 
Co.  V.  McMullen,  58  J.  L.  155,  33  Atl. 
384,  32  L.  R.  A.  351. 

New  York. —  Borgeson  v.  U.  S.  Projectile 
Co.,  2  N.  Y.  App.  Div.  57,  37  N.  Y.  Suppl. 
458;  Crowell  v.  Thomas,  90  Hun  193,  35 
N.  Y.  Suppl.  936;  McGonigle  v.  Canty,  80 
Hun  301,  30  N.  Y.  Suppl.  320;  Heavey  v. 
Hudson  River  Water-Power,  etc.,  Co.,  57  Hun 
339,  10  N.  Y.  Suppl.  585;  Brennan  v.  Gordon, 
13  Daly  208;  Ferguson  v.  Smith,  15  Misc. 
251,  36  N.  Y.  Suppl.  415  [affirmed  in  154 
N.  Y.  752,  49  N.  E.  1096] ;  Healey  v.  Hart 
Bagging  Co.,  14  N.  Y.  Suppl.  934;  McDer- 
mott  V.  New  York  Cent.,  etc.,  R.  Co.,  13  N.  Y. 
Suppl.  435;  Albertz  v.  Bache,  10  N.  Y.  Suppl. 
639;  Ogley  v.  Miles,  8  N.  Y.  Suppl.  270; 
Goldman  v.  Mason,  2  N.  Y.  Suppl.  337. 

Pennsylvania. —  Sweigert  v.  Klingensmith, 
210  Pa.  St.  565,  60  Atl.  253;  Kilgallon  v. 
Delaware,  etc.,  Canal  Co.,  174  Pa.  St.  392, 
34  Atl.  597;  Fisher  v.  Delaware,  etc..  Canal 
Co.,  153  Pa.  St.  379,  26  Atl.  18;  Rummell 
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V.  Dilworth,  etc.,  Co.,  131  Pa.  St.  509,  19 
Atl.  345,  346,  17  Am.  St.  Rep.  827. 

Texas.— Ft.  Worth,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1905)  87  S.  W.  371;  De- 
walt  V.  Houston,  etc.,  R.  Co.,  22  Tex.  Civ. 
App.  403,  55  S.  W.  534;  Hillsboro  Oil  Co. 
V.  White,  (Civ.  App.  1899)  54  S.  W 
432. 

Utah. —  Trihay  v.  Brooklyn  Lead  Min.  Co., 
4  Utah  468,  11  Pac.  612. 

Vermont. —  Reynolds  v.  Boston,  etc.,  R.  Co., 
64  Vt.  66,  24  Atl.  134,  33  Am.  St.  Rep.  908. 

Wisconsin. —  Segall  v.  Padlasky,  123  Wis 
207,  101  N.  W.  381;  Wolski  v.  Knapp-Stout, 
etc.,  Co.,  90  Wis.  178;  Chopin  v.  Badger 
Paper  Co.,  83  Wis.  192,  53  N.  W.  452; 
Hughes  V.  Chicago,  etc.,  R.  Co.,  79  Wis.  264, 
48  N.  W.  209. 

United  States. —  Britton  v.  Central  Union 
Tel.  Co.,  131  Fed.  844,  65  C.  C.  A.  598;  Or- 
man  v.  Salvo,  117  Fed.  233,  54  C.  C.  A.  265; 
Richardson  v.  Swift,  96  Fed.  699,  37  C.  C.  A. 
557;  New  York  Biscuit  Co.  v.  Rouss,  74  Fed. 
608,  20  C.  C.  A.  555;  Grant  v.  Union  Pac. 
R.  Co.,  45  Fed.  673. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1044-1050. 

Sufficiency  of  warning  held  question  of  law 
see  Ft.  Worth,  etc.,  R.  Co.  v.  Smith,  (Tex. 
Civ.  App.  1905)  87  S.  W.  371.  Contra,  Mc- 
Dade  v.  Washington,  etc.,  R.  Co.,  5  Mackey 
(D.  C.)  144;  Campbell  v.  Eveleth,  83  Me. 
50,  21  Atl.  784. 

62.  Geesen  v.  Saquin,  1 15  Iowa  7,  87  N.  W. 
745;  Hernischel  v.  Texas  Drug  Co.,  26  Tex. 
Civ.  App.  1,  61  S.  W.  419;  Groth  v.  Tho- 
mann,  110  Wis.  488,  86  N.  W.  178. 

Warning  of  obvious  danger  not  required 
see  Chmiel  v.  Thorndike  Co.,  182  Mass.  112, 
65  N.  E.  47;  Melchert  v.  Smith  Brewing  Co., 
140  Pa.  St.  448,  21  Atl.  755. 

Reasonableness  of  instructions  a  question 
of  law  see  TuUis  v.  Hassell,  54  N.  Y.  Super. 
Ct.  391. 

63.  Arkansas. —  Kansas  City,  etc.,  R.  Co. 
V.  Hammond,  58  Ark.  324,  24  S.  W.  723. 

Georgia. —  Chandler  v.   Southern  R.  Co., 
113  Ga.  130,  38  S.  E.  305. 

Illinois. —  Leighion,  etc.,  Steel  Co.  v.  Snell, 
217  111.  152,  75  N.  E.  462  [affirming  119  111. 
App.  199]  ;  Wabash  R.  Co.  v.  Rhvmer,  214 
111.  579,  73  N.  E.  879  [reversing  112  111.  App. 
225] ;  Illinois  Southern  R.  Co.  v.  Marshall, 
210  111.  562,  71  N.  E.  597,  66  L.  R.  A.  297 
[affirming  112  111.  App.  514]  ;  Spring  Valley 
Coal  Co.  V.  Patting,  210  111.  342,  71  N.  E.  371 
[affirming  112  111.  App.  4]  ;  Chicago,  etc.,  R. 
Co.  V.  White,  209  111.  124,  70  N.  E.  588; 
Chicago  City  R.  Co.  v.  Leach,  208  111.  198, 
70  N.  E.  222  {reversing  104  111.  App.  30]  ; 
Consolidated  Coal  Co.  v.  Fleischbein,  207  111. 
593,  69  N.  E.  963  [affirming  109  111.  App. 
509] ;  Spring  Valley  Coal  Co.  v.  Robizas,  207 
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conceded,  or  there  is  no  dispute  with  reference  thereto,  and  all  reasonable  minds 


111.  226,  69  N.  E.  925;  Chicago,  etc.,  R.  Co. 
V.  Driseoll,  207  111.  9,  69  N.  E.  620  [affirming 
107  111.  App.  615];  Chicago,  etc.,  R.  Co.  v. 
Wise,  206  111.  453,  69  N.  E.  500  [affirming 
106  111.  App.  174]  ;  Missouri  Malleable  Iron 
Co.  V.  Dillon,  206  111.  145,  69  N.  E.  12  [af- 
firming 106  111.  App.  649]  ;  Metropolitan 
West  Side  El.  R.  Co.  v.  Fortin,  203  111.  454, 
67  N".  E.  977 ;  Allen  B.  Wrisley  Co.  v.  Burke, 
203  111.  250,  67  N.  E.  818;  Slack  v.  Harris, 
200  111.  96,  65  N.  E.  669  [affirming  101  111. 
App.  527]  ;  Hartley  v.  Chicago,  etc.,  R.  Co., 
197  111.  440,  64  N.  E.  382  [reversing  96  111. 
App.  227];  Supple  v.  Agnew,  191  111.  439,  61 
N.  E.  392  [reversing  80  111.  App.  437];  Nor- 
ton V.  Nadebok,  190  111.  595.  60  N.  E.  843,  54 
L.  R.  A.  842;  H.  Channon  Co.  v.  Hahn,  189 
HI.  28,  59  N.  E.  522  [affirming  90  111.  App. 
256] ;  Chicago,  etc.,  R.  Co.  v.  Swan,  176  111. 
424,  52  N.  E.  916  [affirming  70  111.  App. 
331];  Chicago,  etc.,  R.  Co.  v.  O'Brien,  155 
111.  630,  40  N.  E.  1023  [affirming  53  111.  App. 
198]  ;  Wenona  Coal  Co.  v.  Holmquist,  152  111. 
581,  38  N.  E.  946  [affirming  51  III.  App. 
507];  Goldie  r.  Werner,  151  111.  551,  38  N.  E. 
95  [affirming  50  111.  App.  297]  ;  Lake  Erie, 
etc.,  R.  Co.  V.  Middleton,  142  111.  550,  32 
N.  E.  453  [affirming  46  111.  App.  218]  ;  Chi- 
cago, etc.,  R.  Co.  V.  Kelly,  127  111.  637,  21 
N.  E.  203  [affirming  28  lil.  App.  655]  ;  Chi- 
cago, etc.,  R.  Co.  V.  Moranda,  108  111.  576; 
Chicago  Union  Traction  Co.  v.  Sawusch,  119 
HI.  App.  349  [affirmed  in  218  HI.  130,  75 
N.  E.  797];  Hinchliff  v.  Robinson,  118  111. 
App.  450;  Wabash  R  Co.  v.  Thomas,  117  111. 
App.  110;  Cleveland,  etc.,  R.  Co.  v.  Surrells, 
115  111.  App.  615;  Himrod  Coal  Co.  v.  Clin- 
gan,  114  111.  App.  568;  Chicago,  etc.,  R.  Co. 
V.  Mikesell,  113  111.  App.  146;  Indiana,  etc., 
R.  Co.  V.  Otstot,  113  111.  App.  37  [affirmed 
in  212  111.  429,  72  N.  E.  387]  ;  Shickle-Har- 
rison,  etc.,  Iron  Co.  v.  Beck,  112  111.  App. 
444;  Junction  Min.  Co.  i\  Goodwin,  109  111. 
App.  144;  Gruenendahl  v.  Consolidated  Coal 
Co.,  108  111.  App.  644;  Tubelowish  v.  Lathrop, 
104  111.  App.  82;  Otstot  V.  Indiana,  etc.,  R. 
Co.,  103  HI.  App.  136;  John  S.  Metcalf  Co.  v. 
Nystedt,  102  111.  App.  71  [affirmed  in  203 
111.  333,  67  N.  E.  764]  ;  Illinois  Cent.  R.  Co. 
V.  Jones,  97  111.  App.  131;  Maxwell  v.  Zdar- 
ski,  93  111.  App.  334;  Consolidated  Coal  Co. 
V.  Gruber,  91  111.  App.  15  [affirmed  in  188 
111.  584,  59  N.  E.  254]  ;  Malott  v.  Crow,  90 
111.  App.  628 ;  Lehigh  v.  World's  Columbian 
Exposition,  67  111.  App.  27 ;  Kimel  v.  Chicago, 
etc.,  R.  Co.,  55  111.  App.  244;  Chicago,  etc., 
R.  Co.  V.  Tuite,  44  111.  App.  535 ;  Joliet  Steel 
Co.  V.  Shields,  32  HI.  App.  598:  Miller  v. 
Ohio,  etc.,  R.  Co.,  24  111.  App.  326;  Shedd 
V.  Moran,  10  HI.  App.  618;  Holton  v.  Daly, 
4  111.  App.  25. 

Iowa. —  Theleman  v.  Moeller,  73  Iowa  108, 
34  N.  W.  765,  5  Am.  St.  Rep.  663 ;  Potter  v. 
Chicago,  etc.,  R.  Co.,  46  Iowa  399. 

Kansas. —  Brower  v.  Timreck,  66  Kan. 
770,  71  Pac.  581. 

Kentucky. —  Crabtree  Coal  Min.  Co.  v.  Sam- 
ple, 72  S.  W.  24,  24  Ky.  L.  Rep.  1703. 


Massachusetts. —  Twomey  v.  Swift,  163 
Mass.  273,  39  N.  E.  1018;  Mahoney  v.  Dore, 
155  Mass.  513,  30  N.  E.  366;  Arkerson  v. 
Dennison,  117  Mass.  407. 

Michigan. —  McDonald  v.  Michigan  Cent. 
R.  Co.,  108  Mich.  7,  65  N.  W.  597. 

Minnesota. —  Johnson  v.  Crookston  Lumber 
Co.,  95  Minn.  142,  103  N.  W.  891;  Comers 
V.  Washburn-Crosby  Co.,  91  Minn.  105,  97 
N.  W.  733;  Perras  v.  Booth,  82  Minn.  191, 
84  N.  W.  739,  85  N.  W.  179;  Theisen  v. 
Porter,  56  Minn.  555,  58  N.  W.  265. 

Missouri. —  Gayle  v.  Missouri  Car,  etc.,  Co., 
177  Mo.  427,  76  S.  W.  987. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Doyle,  50 
Nebr.  555,  70  N.  W.  43. 

Neil)  York. —  Di  Stefeno  v.  Peekskill  Light- 
ing, etc.,  R.  Co.,  107  N.  Y.  App.  Div.  293,  95 
N.  Y.  Suppl.  179;  Devine  v.  Tarrytown,  etc.. 
Union  Gaslight  Co.,  22  Hun  26. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Thomp- 
son, 21  Ohio  Cir.  Ct.  778,  12  Ohio  Cir.  Dec. 
326;  Toomey  v.  Avery  Stamping  Co.,  20  Ohio 
Cir.  Ct.  183,  11  Ohio  Cir.  Dec.  216;  Cincin- 
nati Ice  Co.  V.  Higdon,  7  Ohio  Dec.  (Reprint) 
239,  2  Cine.  L.  Bui.  3;  Stevens  v.  Little 
Miami  R.  Co.,  1  Ohio  Dec.  (Reprint)  335,  7 
Cine.  L.  Bui.  369. 

Oregon. —  Busch  v.  Robinson,  46  Oreg.  539, 
81  Pac.  237. 

Pennsylvania. —  Evilhock  v.  Philadelphia, 
etc.,  R.  Co.,  169  Pa.  St.  592,  32  Atl.  588; 
Hass  V.  Philadelphia,  etc.,  R.  Co.,  88  Pa.  St. 
269,  32  Am.  Rep.  462. 

South  Carolina. —  Wilson  v.  Charleston, 
etc.,  R.  Co.,  51  S.  C.  79,  28  S.  E.  91 ;  Whaley 
V.  Bartlett,  42  S.  C.  454,  20  S.  E.  745. 

Texas. —  Young  v.  Hahn,  96  Tex.  99,  70 
S.  W.  950  [reversing  (Civ.  App.  1902)  69 
S.  W.  203]  ;  Ray  v.  Pecos,  etc.,  R.  Co.,  (Civ. 
App.  1905)  88  S.  W.  466;  Texas,  etc..  Coal 
Co.  V.  Manning,  54  Tex.  Civ.  App.  322,  78 
S.  W.  545 ;  Jernigan  v.  Houston  Ice,  etc.,  Co., 
33  Tex.  Civ.  App.  501,  77  S.  W.  260;  Mexican 
Nat.  R.  Co.  V.  Finch,  8  Tex.  Civ.  App.  409, 
27  S.  W.  1028. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71. 

United  States. —  Cunard  Steamship  Co.  v. 
Carey,  119  U.  S.  245,  7  S.  Ct.  1360,  30  L.  ed. 
354;  Chicago  House  Wrecking  Co.  v.  Birney, 
117  Fed.  72,  54  C.  C.  A.  458;  Great  Northern 
R.  Co.  V.  McLaughlin,  70  Fed.  669,  17 
C.  C.  A.  330;  Alaska  Treadwell  Gold  Min. 
Co.  V.  Whelan,  64  Fed.  462,  12  C.  C.  A.  225 
[reversed  on  other  grounds  in  168  U.  S.  83, 
18  S.  Ct.  40,  42  L.  ed.  390]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1062-1066. 

But  see  Donovan  v.  Ferris,  128  Cal.  48,  60 
Pac.  519,  79  Am.  St.  Rep.  25. 

Where  a  servant  occupies  a  dual  role  of 
vice-principal  and  fellow  servant,  whether  a 
particular  act  is  the  act  of  a  fellow  servant 
or  of  a  vice-principal  is  a  question  of  fact 
for  the  jury.  Chicago,  etc.,  R.  Co,  v.  Driseoll, 
107  111.  App.  615  [affirmed  in  207  111.  9,  69 
N.  E.  620].    See  also  Mobile,  etc.,  R.  Co.  v, 
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will  agree  that  the  relation  of  fellow  servants  does  or  does  not  exist,  then  tlie 
question  is  one  of  law.^ 

_  (ii)  Number  and  Supervision.  Whether  the  master  has  been  negligent  in 
failing  to  provide  a  sufficient  number  of  servants  for  the  work,^^  and  in  properly 
supervising  and  directing  their  v^^ork,^^  and  whether  such  negligence  was  the 
cause  of  the  injury,^^  are  questions  for  the  jury. 

(ill)  Competency.  In  an  action  for  personal  injuries  due  to  the  negligence 
of  a  fellow  servant,  the  question  whether  the  servant  was  incompetent  and 
whether  the  master  negligently  employed,  or  retained  him  with  knowledge,  actual 
or  constructive,  of  such  incompetency,  are  questions  of  fact  for  the  jury,^^  where 


Massey,  152  III.  144,  38  N.  E.  787  {affirming 
52  111.  App.  556];  Fogarty  v.  St.  Louis 
Transfer  Co.,  180  Mo.  480,  79  S.  W.  664,  de- 
cided under  the  "  dual  capacity  doctrine  "  of 
Illinois. 

64.  Illinois. —  Spring  Valley  Coal  Co.  v. 
Patting,  210  111.  342,  71  N.  E.  371  [affirming 
112  111.  App.  4];  Chicago  City  R.  Co.  v. 
Leach,  208  111.  198,  70  N.  E.  222  [reversing 
104  111.  App.  30]  ;  Illinois  Steel  Co.  v.  Coffey, 
205  111.  206,  68  JN.  E.  751  [reversing  107  111. 
App.  582]  ;  Chicago,  etc.,  R.  Co.  v.  Driscoll, 

176  111.  330,  52  N.  E.  921  [reversing  70  111. 
App.  91];  Wabash  R.  Co.  v.  Thomas,  117  111. 
App.  110;  Cleveland,  etc.,  R.  Co.  v.  Surrells, 
115  111.  App.  615;  Himrod  Coal  Co.  v.  Clin- 
gan,  114  111.  App.  568;  Chicago,  etc.,  R.  Co. 
V.  Mikesell,  113  111.  App.  146;  Gruenendahl  v. 
Consolidated  Coal  Co.,  108  111.  App.  644; 
Tubelowish  v.  Lathrop,  104  111.  App.  82;  Ash- 
more  V.  Charleston  Light,  etc.,  Co.,  99  111. 
App.  262;  Duffy  v.  Kivilin,  98  111.  App.  483 
[affirmed  in  195  111.  630,  63  N.  E.  503]; 
Illinois  Cent.  R.  Co.  v.  Jones,  97  111.  App. 
131;  O'Leary  v.  Wabash  R.  Co.,  52  111.  App. 
641. 

Indiana. —  Keller  v.  Gaskill,  20  Ind.  App. 
502,  50  N.  E.  363,  in  which  the  facts  were 
found  by  special  verdict. 

Massachusetts. —  McGinty  v.  Athol  Reser- 
voir Co.,  155  Mass.  183,  29  N".  E.  510;  John- 
son V.  Boston  Tow  Boat  Co.,  135  Mass.  209, 
46  Am.  Rep.  458. 

Missouri. —  Gayle  v.  Missouri  Car,  etc.,  Co., 

177  Mo.  427,  76  S.  W.  987;  Marshall  v. 
Schricker,  63  Mo.  308;  Stevens  v.  Deatherage 
Lumber  Co.,  110  Mo.  App.  398,  86  S.  W.  481; 
Shaw  V.  Bambrick-Bates  Constr.  Co.,  10-2  Mo. 
App.  666,  77  S.  W.  96. 

Nebraska. —  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Baldwin,  62  Nebr.  180, 
87  N.  W.  27. 

New  YorA:.— Crispin  v.  Babbitt,  81  N.  Y. 
516,  37  Am.  Rep.  521;  Riola  v.  New  York 
Cent.,  etc.,  R.  Co.,  97  N.  Y.  App.  Biv.  252, 
89  N.  Y.  Suppl.  945,  100  N.  Y.  App.  Div. 
509,  91  N.  Y.  Suppl.  599;  Koszlowski  v. 
American  Locomotive  Co.,  96  N.  Y.  App.  Div. 
40,  89  N.  Y.  Suppl.  55. 

Wisconsin. —  MacCarthy  v.  Whitcomb,  110 
Wis.  113,  85  N.  W.  707. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1062-1066. 

Where  the  question  depends  upon  contract, 
its  determination  is  for  the  court.  McCaf- 
ferty  v.  Dock  Co.,  11  Ohio  Cir.  Ct.  457,  5 
Ohio  Cir.  Dec.  262. 
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65.  Alabama. —  Georgia  Pac.  R.  Co.  v. 
Propst,  90  Ala.  1,  7  So.  635. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Wilson, 
12  Colo.  20,  20  Pac.  340. 

New  York. —  Harvey  v.  New  York  Cent., 
etc.,  R.  Co.,  19  Hun  556. 

Pennsylvania. —  Weaver  v.  Iselin,  161  Pa. 
St.  386,  29  Atl.  49. 

Wisconsin. —  Kelley  v.  Chicago,  etc.,  R.  Co., 
53  Wis.  74,  9  N.  W.  816. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1051. 

66.  Babcock  v.  Old  Colony  R.  Co.,  150  Mass. 
467,  23  N.  E.  325. 

67.  Tinney  v.  Boston,  etc.,  R.  Co.,  62  Barb. 
(N.  Y.)  218;  Rumsey  v.  Delaware,  etc.,  R. 
Co.,  6  Kulp  (Pa.)  359. 

68.  Dakota. —  Mares  v.  Northern  Pac.  R. 
Co.,  3  Dak.  336,  21  N.  W.  5. 

Illinois. —  Joch  v.  Dankwardt,  85  111.  331; 
La  Salle  County  Carbon  Coal  Co.  v.  Offer- 
geld,  104  111.  App.  494;  Pagels  v.  Meyer,  88 
111.  App.  169;  Calumet  Electric  St.  R.  Co.  v. 
Peters,  88  111.  App.  112. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Guy- 
ton,  115  Ind.  450,  17  N.  E.  101,  7  Am.  St. 
Rep.  458. 

Kentucky. —  Greer  v.  Ijouisville,  etc.,  R. 
Co.,  94  Ky.  169,  21  S.  W.  649,  42  Am.  St. 
Rep.  345. 

Maryland. —  Campbell,  etc.,  Co.  v.  Roediger, 
78  Md.  601,  28  Atl.  901. 

Michigan. —  Lee  v.  Michigan  Cent.  R.  Co., 
87  Mich.  574,  49  N.  W.  909;  Michigan  Cent. 
R.  Co.  V.  Gilbert,  46  Mich.  176,  9  N.  W.  243. 

Missouri. —  O'Hare  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  662,  9  S.  W.  23. 

New  York. —  Mann  v.  Delaware,  etc.,  Canal 
Co.,  91  N.  Y.  495;  Irwin  v.  Brooklyn  Heights 
R.  Co.,  59  N.  Y.  App.  Div.  95,  69  N.  Y.  Suppl. 
80;  O'Loughlin  v.  New  York  Cent.,  etc.,  R. 
Co.,  87  Hun  538,  34  N.  Y.  Suppl.  297;  Cam- 
eron V.  New  York  Cent.,  etc.,  R.  Co.,  77  Hun 
519,  28  N.  Y.  Suppl.  898;  Wall  v.  Delaware, 
etc.,  R.  Co.,  54  Hun  454,  7  N.  Y.  Suppl.  709 ; 
Coppins  V.  New  York  Cent.,  etc.,  R.  Co.,  48 
Hun  292  [affirmed  in  122  N.  Y.  557,  25  N.  E. 
915,  19  Am.  St.  Rep.  523]  ;  Newell  v.  Ryan, 
40  Hun  286;  Devine  v.  Tarrvtown,  etc.,  Union 
Gaslight  Co.,  22  Hun  26;  Henry  v.  Brady,  9 
Daly  142;  Bossout  v.  Rome,  etc.,  R.  Co.,  10 
N.  Y.  Suppl.  602;  O'Loughlin  v.  New  York 
Cent.,  etc.,  R.  Co.,  9  N.  Y.  St.  384. 

Pennsylvania. —  Hughes  v.  Baltimore,  etc., 
R.  Co.,  164  Pa.  St.  178,  30  Atl.  383,  44  Am. 
St.  Rep.  597. 

Texas.— TexaB,  etc.,  R.  Co,  v.  Lee,  32  Tex. 


MASTER  AND  SEE  YANT 


[26  Cyc]  1477 


there  is  evidence  tending  to  show  such  facts,  but  in  the  absence  of  such  evidence 
the  questions  should  not  be  submitted  to  their  determination.^^ 

(iv)  Statutes  Abolishing  or  Limiting  Doctrine.  It  is  a  question  of  fact 
for  the  jury  whether  the  case  is  within  the  terms  of  a  statute  which  abolishes  or 
modifies  the  fellow  servant  doctrine.'^ 

(v)  JSfELiGENOE  of  Fellow  Servant?^  Where  there  is  evidence  tending  to 
show  it,'^  the  question  whether  a  fellow  servant  has  been  negligent  is  one  of  fact 
for  the  jurj.~^ 

(vi)  Cause  of  Injury.  The  question  whether  the  negligence  of  a  fellow 
servant  was  the  proximate  cause  of  the  injury  is  ordinarily  one  of  fact  for  the 
jury.'* 


Civ.  App.  23,  74  S.  W.  345 ;  Lantiy  v.  Lowrie, 
(Civ.  App.  1900)  58  S.  W.  837. 

Washington, —  Richardson  v.  Carbon  Hill 
Coal  Co.,  6  Wash.  52,  32  Pac.  1012,  20 
L.  R.  A.  338. 

United  States. —  Southern  Pac.  Co.  v. 
Huntsman,  118  Fed.  412,  55  C.  C.  A.  366. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  1054-1056. 

69.  Evidence  held  insufficient  to  go  to  jury 
see  Peaslee  v.  Fitchburg  R.  Co.,  152  Mass. 
155,  25  N.  E.  71;  Sutherland  v.  Troy,  etc., 
R.  Co.,  125  N.  Y.  737,  26  N.  E.  609  [reversing 
8  N.  Y.  Suppl.  83]  ;  Duffy  r.  Piatt,  205  Pa. 
St.  298,  54  Atl.  1000;  Galveston,  etc.,  R.  Co. 
V.  Faber,  77  Tex.  153.  8  S.  W.  64. 

70.  Alabama. —  Culver  v.  Alabama  Midland 
R.  Co.,  108  Ala.  330,  8  So.  827. 

Iowa. —  Schroeder  v.  Chicago,  etc.,  R.  Co., 
41  Iowa  344. 

Massachusetts. —  Cunningham  v.  Atlas  Tack 
Co.,  187  Mass.  51,  72  X.  E.  325;  Knight  v. 
Overman  Wheel  Co.,  174  Mass.  455,  54  N.  E. 
890;  Reynolds  v.  Barnard,  168  Mass.  226,  46 
N.  E.  703;  Geloneck  v.  Dean  Steam  Pump 
Co.,  165  Mass.  202,  43  N.  E.  85;  Steffe  v. 
Old  Colony  R.  Co.,  156  Mass.  262,  30  N.  E. 
1137;  Dacey  v.  Old  Colony  R.  Co.,  153  Mass. 
112,  26  N.  E.  437;  Babcock  v.  Old  Colony  R. 
Co.,  150  Mass.  467,  23  N.  E.  325. 

Minnesota. —  Kreuzer  v.  Great  Northern  R. 
Co.,  83  Minn.  385,  86  N.  W.  413. 

Missouri. —  Stanley  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  App.  601,  87  S.  W.  112. 

United  States. —  Chicago  Terminal  Trans- 
fer R.  Co.  V.  Stone,  118  Fed.  19,  55  C.  C.  A. 
187;  Dells  Lumber  Co.  v.  Erickson,  80  Fed. 
257,  25  C.  C.  A.  397. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1057-1059. 

71.  Negligence  in  methods  of  work  see  su- 
pra, IV,  H,  6,  b,  (IV). 

Negligence  in  warning  and  instructing  co- 
employees  see  supra,  IV,  H,  6,  b,  ( v ) . 

72.  Evidence  held  insufficient  to  go  to  jury 
see  Houston  r.  Culver,  88  Ga.  34,  13  S.  E. 
953;  Allen  v.  Chicago,  etc.,  R.  Co.,  126  Iowa 
213,  101  K  W.  863;  Louisville,  etc.,  R.  Co. 
V.  Hocker,  111  Ky.  707,  64  S.  W.  638,  65 
S.  W.  119,  23  Ky.  L.  Rep.  982;  McGillis  v. 
Duluth,  etc.,  R.  Co.,  95  Minn.  363,  104  N.  W. 
231. 

73.  Illinois.— Baier  v.  Selke,  211  111.  512, 
71  N.  E.  1074,  103  Am.  St.  Rep.  208  [revers- 
ing 112  111.  App.  568];   Chicago  Terminal 


Transfer  R.  Co.  v.  O'Donnell,  114  111.  App. 
345  [affirmed  in  213  111.  545,  72  N.  E.  1133]. 

Kansas. —  Carrier  v.  L^nion  Pac.  R.  Co., 
(1897)  50  Pac.  873. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Bishop,  89  S.  W.  221,  28  Ky.  L.  Rep.  321; 
Louisville,  etc.,  R.  Co.  v.  Lowe,  (1902)  66 
S.  W.  736. 

Massachusetts. —  Knight  v.  Overman  Wheel 
Co.,  174  Mass.  455,  54  N.  E.  890. 

Minnesota. —  Renlund  v.  Commodore  Min. 
Co.,  89  Minn.  41,  93  N.  W.  1057,  99  Am.  St. 
Rep.  534;  Theisen  Porter,  56  Minn.  555, 
58  N.  W.  265. 

Missouri. —  Hinzeman  v.  Missouri  Pac.  R. 
Co.,  182  Mo.  611,  "81  S.  W.  1134;  Francis  v. 
Kansas  City,  etc.,  R.  Co.,  127  Mo.  658,  28 
S.  W.  842,  30  S.  W.  129 ;  Haworth  v.  Kansas 
City  Southern  R.  Co.,  94  Mo.  App.  215,  68 
S.  W.  111. 

Montana. — Wastl  v.  Montana  Union  R.  Co., 
24  Mont.  159,  61  Pac.  9. 

New  Jersey. —  Day  v.  Donohue,  62  N.  J.  L. 
380,  41  Atl.  934. 

New  York. —  O'Brien  v.  Buffalo  Furnace 
Co.,  183  X.  Y.  317,  76  N.  E.  161;  Smith  v. 
New  York  Cent.,  etc.,  R.  Co.,  9  N.  Y.  St. 
612. 

Ohio. —  Ham  v.  Lake  Shore,  etc.,  R.  Co., 
23  Ohio  Cir.  Ct.  496. 

Texas. —  Missouri,  etc.,  R,  Co.  v.  Keller- 
man,  (Civ.  App.  1905)  87  S.  W.  401;  Ft. 
Worth,  etc.,  R.  Co.  v.  Caskey,  (Civ.  App. 
1904)  84  S.  W.  264. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Spencer-, 
104  Va.  657,  52  S.  E.  310. 

Wisconsin. —  Kath  i'.  Wisconsin  Cent.  R. 
Co.,  121  Wis.  503,  99  N.  W.  217. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1060. 

To  sustain  a  motion  for  nonsuit,  negligence 
of  a  fellow  servant  defeating  the  liability  of 
the  master  must  clearly  appear  from  plain- 
tiff's evidence.  Comben  v.  Belleville  Stone 
Co.,  59  N.  J.  L.  226,  30  Atl.  473. 

74.  Arizona. —  Gila  Valley,  etc.,  R.  Co.  v. 
Lyon,  (1903)  71  Pac.  957. 

California. —  Bjorman  v.  Ft.  Bragg  Red- 
wood Co.,  104  Cal.  626,  38  Pac.  451. 

Georgia. —  Reedy  r.  East  Tennessee,  etc.,  R. 
Co.,  87  Ga.  323,  13  S.  E.  555. 

Illinois. —  Canning  v.  McMillan,  55  111. 
App.  232. 

Kentucky. —  Ritt  v.  Louisville,  etc.,  R.  Co., 
4  S.  W.  796,  9  Ky.  L.  Rep.  307. 

[IV,  H,  6.  C,  (Vl)] 
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(Vll)   CONCURBENT  NEGLIGENCE  OF  MASTER  AND  FeLLOW  SeR  VANT.  Whether 

the  negligence  of  an  employee  resulting  in  injury  to  a  fellow  servant  was  the 
sole  cause  of  the  injury,  or  only  a  cause  concurring  with  the  negligence  of  the 
master,  is  a  question  for  the  jury.''^ 

d.  Assumption  of  Risks.^^  Where,  on  an  issue  of  assumption  of  risk  by  a 
servant  who  has  sustained  injuries,  the  facts  are  controverted,  or  such  that  differ- 
ent inferences  may  be  drawn  therefrom,  the  question  as  to  assumption  of  risk 
should  be  submitted  to  the  jury  under  proper  instructions  from  the  court."  On 


Massachusetts. —  Lack  v.  Hargraves  Mills, 
190  Mass.  56,  76  N.  E.  235. 

Michigan. —  Wellihan  v.  National  Wheel 
Co.,  128  Mich.  1,  87  N.  W.  75. 

Minnesota. —  Barrett  v.  Reardon,  94  Minn. 
425,  104  N.  W.  309. 

Missouri. —  Sikes  v.  Missouri  Granite  Co., 
92  Mo.  App.  12. 

Nebraska. —  Burlington,  etc.,  R.  Co.  v.  Wal- 
lace, 28  Nebr.  179,  44  N.  W.  223. 

New  York.—  Burke  v.  Brown,  14  N.  Y.  St. 
619. 

Ohio. —  Dick  v.  Indianapolis,  etc.,  R.  Co.,  38 
Ohio  St.  389  [reversing  7  Ohio  Dec.  (Re- 
print) 59,  1  Cine.  L.  Bui.  93]. 

Oregon. —  Hartvig  v.  N.  P.  Lumber  Co.,  19 
Oreg.  522,  25  Pac.  358. 

Pennsylvania. —  Ardesco  Oil  Co.  v.  Gilson, 
63  Pa.  St.  146. 

South  Carolina. —  Koon  v.  Southern  R.  Co., 
69  S.  C.  101,  48  S.  E.  86. 

Washington. —  Hart  v.  Cascade  Timber  Co., 
39  Wash.  279,  81  Pac.  738. 

Wisconsin. —  Grant  v.  Keystone  Lumber  Co., 
119  Wis.  229,  96  N.  W.  535,  100  Am.  St.  Rep. 
883. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Perry,  116  Fed.  609,  54  C.  C.  A.  65;  Union 
Pac.  R.  Co.  V.  Callaghan,  56  Fed.  988,  6 
C.  C.  A.  205. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1061. 

75.  Neio  Hampshire. — Hamel  v.  Newmarket 
Mfg.  Co.,  73  N.  H.  386,  62  Atl.  592. 

New  York. —  McDermott  v.  Brooklyn  Cit7 
R.  Co.,  S3  Hun  614,  31  N.  Y.  Suppl.  388^; 
Cullen  V.  Norton,  1  Silv.  Sup.  510,  5  N.  Y. 
Suppl.  523;  Flynn  v.  Harlow,  61  N.  Y.  Super. 
Ct.  293,  19  N.  Y.  Suppl.  705;  Whittaker  v. 
Delaware,  etc.,  Canal  Co.,  11  N.  Y.  Suppl. 
914. 

Pennsylvamia. —  Goodman  v.  Delaware,  etc.. 
Canal  Co.,  167  Pa.  St.  332,  31  Atl.  670. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Hays,  (Civ. 
App.  1905)  89  S.  W.  29. 

United  States. —  Northern  Pac.  R.  Co.  r. 
Poirier,  67  Fed.  881,  15  C.  C.  A.  52. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1067. 

76.  Inexperienced  or  youthful  employee  see 
infra,  IV,  H,  6,  b,  (ii). 

Review  of  questions  of  fact,  verdicts,  and 
find'       Foe  infra,  IV,  H,  10,  b. 

77.  Alabama. —  Tutwiler  Coal,  etc.,  Co.  v. 
Farrington,  144  Ala.  157,  39  So.  898;  Going 
1).  Alabama  Steel,  etc.,  Co.,  141  Ala.  537,  37 
So.  784;  Postal  Tel.  Cable  Co.  v.  Hulsey,  132 
Ala.  444,  31  So.  527;  Whatley  v.  Zenida  Coal 
Co.,  122  Ala.  118,  26  So.  124. 

[IV.  H,  6,  e,  (VII)] 


Arkansas. —  Emma  Cotton  Seed  Oil  Co.  v. 
Hale,  56  Ark.  232,  19  S.  W.  600;  Davis  v. 
St.  Louis,  etc.,  R.  Co.,  53  Ark.  117,  13  S.  W. 
801,  7  L.  R.  A.  283. 

California. —  Anderson  v.  Seropian,  147  Cal 
201,  81  Pac.  521;  Olsen  V.  Gray,  147  Cal.  112, 
81  Pac.  414;  Merrifield  v.  Maryland  Gold 
Quartz  Min.  Co.,  143  Cal.  54,  76  Pac.  710; 
Daubert  v.  Western  Meat  Co.,  135  Cal.  144, 
67  Pac.  133;  Alexander  v.  Central  Lumber, 
etc.,  Co.,  104  Cal.  532,  38  Pac.  410;  Ingerman 
V.  Moore,  90  Cal.  410,  27  Pac.  306,  25  Am.  St. 
Rep.  138. 

Connecticut. —  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  548. 

District  of  Columbia. —  McDade  v.  Wash- 
ington, etc.,  R.  Co.,  5  Mackey  144. 

Georgia. —  Augusta  Southern  R.  Co.  v.  Mc- 
Dade, 105  Ga.  134,  31  S.  E.  420. 

Idaho. —  Harvey  v.  Alturas  Gold  Min.  Co., 
3  Ida.  510,  31  Pac.  819. 

Illinois. —  National  Enameling,  etc.,  Co.  v. 
McCorkle,  219  111.  557,  76  N.  E.  843;  Siegel 
V.  Trcka,  218  111.  559,  75  N.  E.  1053,  109  Am. 
St.  Rep.  302,  2  L.  R.  A.  N.  S.  647  [affirming 
115  111.  App.  56]  ;  W^abash  R.  Co.  v.  Bhymer, 
214  111.  579,  73  N.  E.  879  [reversing  112  111. 
App.  225]  ;  South  Side  El.  R.  Co.  v.  Neswig, 
214  111.  463,  73  N.  E.  749  [reversing  114  111. 
App.  355]  ;  Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  111.  124,  73  N.  E.  416;  Indiana,  etc.,  R. 
Co.  V.  Otstot,  212  111.  429,  72  N.  E.  387  [af- 
firming 113  111.  App.  37]  ;  Illinois  Terminal 
R.  Co.  V.  Thompson,  210  111.  226,  71  N.  E. 
328  [affirming  112  111.  App.  463]  ;  Chicago, 
etc.,  R.  Co.  V.  Howell,  208  111.  155,  70  N.  E. 
15  [affirming  109  111.  App.  546]  ;  Pressed 
Steel  Car  Co.  r.  Herath,  207  111.  576,  69  N.  E. 
959;  Chicago  Hair,  etc.,  Co.  v.  Mueller,  203 
111.  558,  68  N.  E.  51  [affirming  106  111.  App. 
21];  Chicago,  etc.,  R.  Co.  v.  Heerey,  203  111. 
492,  68  N.  E.  74  [reversing  105  111.  App. 
647]  ;  Allen  B.  Wrisley  Co.  v.  Burke,  203  111. 
250,  67  N.  E.  818;  Armour  v.  Golkowska,  202 
111.  144,  66  N.  E.  1037  [affirming  95  111.  Aip\). 
492] ;  Illinois  Steel  Co.  t:  Ryska,  200  111. 
280,  65  N.  E.  734  [affirming  102  111.  App. 
347];  Chicago,  etc.,  R.  Co.  v.  Camper,  199 
111.  569,  65  N.  E.  448  [reversing  100  111.  App. 
211  ;  Hartley  v.  Chicago,  etc.,  R.  Co.,  197  111. 
440,  64  N.  E.  382  [reversing  96  111.  App. 
227]  ;  Illinois  Steel  Co.  v.  Mann,  197  111.  186, 
64  N.  E.  328  [affirming  100  111.  App.  367]  ; 
Western  Stone  Co.  v.  Muscial,  196  111.  382, 
63  N.  E.  664,  89  Am.  St.  Rep.  325  [affirming 
96  111.  App.  288]  ;  Ide  v.  Fratcher,  194  111. 
552,  62  N.  E.  814  [affirminq  96  111.  App. 
549];  Gundlach  v.  Sehott,  192  111.  509,  61 
N.  E.  332,  85  Am.  St.  Rep.  348  [affirming 
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the  other  hand  where  the  evidence  is  harmonious  and  consistent,  and  the  circum- 


95  111.  App.  110]  ;  Western  Tube  Co.  v.  Polo- 
binski,  192  111.  113,  61  N.  E.  451  iaffirming 
94  111.  App.  040]  ;  William  Graver  Tank 
Works  V.  O'Donnell,  191  111.  236,  60  N.  E. 
831  [affirming  91  111.  App.  524]  ;  Chicago, 
etc.,  R.  Co.  V.  Kinnare,  190  111.  9,  60  N.  E.  57 
[affirming  91  111.  App.  508]  ;  Pioneer  Fire- 
proof Constr.  Co.  v.  Howell,  189  111.  123,  59 
N.  E.  535  [affirming  90  111.  App.  122]  ;  Swift 
V.  O'Neill,  187  111.  337,  58  N.  E.  416  [affirm- 
ing 88  111.  App.  162]  ;  Chicago,  etc.,  R.  Co.  v. 
House,  172  111.  601,  50  N.  E.  151  [affirming 
71  111.  App.  147];  Chicago  Drop  Forge,  etc., 
Co.  V.  Van  Dam,  149  111.  337,  36  N.  E.  1024 
[affirming  50  111.  App.  470]  ;  Joliet,  etc.,  R. 
Co.  f.  Velie,  (1891)  26  N.  E.  1086;  Chicago, 
etc.,  R.  Co.  V.  Jackson,  55  111.  492,  8  Am. 
Rep.  661;  Wabash  R.  Co.  v.  Thomas,  117  111. 
App.  110;  Consolidated  Barb  Wire  Co.  v. 
Maxwell,  116  111.  App.  296;  Riverton  Coal 
Co.  i;. -Shepherd,  111  111.  App.  294;  Chicago, 
etc.,  R.  Co.  f.  Bell,  111  111.  App.  280;  Mont- 
gomery Coal  Co.  v.  Barringer,  109  111.  App. 
185;  Whalen  v.  Utica  Hydraulic  Cement  Co., 
103  111.  App.  149;  Pardridge  v.  Gilbride,  98 
111.  App.  134;  Hass  v.  Chicago,  etc.,  R.  Co., 
97  111.  App.  624;  Illinois  Cent.  R.  Co.  v. 
North,  97  111.  App.  124;  William  D.  Gibson 
Co.  V.  Glizozinski,  76  111.  App.  400;  Penwell 
Coal  Min.  Co.  v.  Diefenthaler,  48  111.  App. 
616;  Chicago  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak,  38  111.  App.  531;  Goldberg  v. 
Schrayer,  37  111.  App.  316;  Whalen  v.  Illinois, 
etc.,  R.,  etc.,  Co.,  16  111.  App.  320. 

Indiana. —  Annadall  r.  Union  Cement,  etc., 
Co.,  165  Ind.  110,  74  N.  E.  893;  Ft.  Wayne 
V.  Christie,  156  Ind.  172,  59  N.  E.  385; 
Rogers  i\  Leyden,  127  Ind.  50,  26  N.  E.  210; 
Muncie  Pulp  Co.  v.  Hacker,  (App.  1906)  76 
N.  E.  770;  Chicago,  etc.,  R.  Co.  v.  Bryan, 
(App.  1905)  75  N.  E.  678;  Avery  v.  Nor- 
dyke,  etc.,  Co.,  34  Ind.  App.  541,  70  N.  E. 
888;  Chicago,  etc.,  R.  Co.  v.  Tackett,  33  Ind. 
App.  379,  71  N.  E.  524;  Pittsburgh,  etc.,  R. 
Co.  V.  Parish,  28  Ind.  App.  189,  62  N.  E.  514, 
91  Am.  St.  Rep.  120;  Daugherty  v.  Midland 
Steel  Co.,  23  Ind.  App.  78,  53  N.  E.  844. 

Iowa. —  Wilder  v.  Great  Western  Cereal 
Co.,  130  low^a  263,  104  N.  W.  434;  Calloway 
V.  Agar  Packing  Co.,  129  Iowa  1,  104  N.  W. 
721;  Arenschield  v.  Chicago,  etc.,  R.  Co.,  128 
Iowa  677,  105  N.  W.  200 ;  Bryce  v.  Burling- 
ton, etc.,  R.  Co.,  128  Iowa  483,  104  N.  W. 
483;  Schroeder  v.  Chicago,  etc.,  R.  Co.,  128 
iowa  305,  103  N.  W.  985;  Woolf  v.  Nauman 
Co.,  128  Iowa  261,  103  N.  W.  785;  Mace  v. 
Boedker,  127  Iowa  721,  104  N.  W.  475;  Coles 
V.  Union  Terminal  R.  Co.,  124  Iowa  48,  99 
N.  W.  108;  Gorham  v.  Sioux  City  Stock 
Yards  Co.,  118  Iowa  749,  92  N.  W.  698; 
Copeland  v.  Ferris,  118  Iowa  554,  92  N.  W. 
699;  Pieart  v.  Chicago,  etc.,  R.  Co.  82  Iowa 
148,  47  N.  W.  1017. 

Kansas. —  Wurtenberger  v.  Metropolitan 
St.  R.  Co.,  68  Kan.  642,  75  Pac.  1049. 

Kentucky . —  Henderson  Tobacco  Extract 
Works  V.  Wheeler,  116  Ky.  322,  76  S.  W.  34, 
25  Ky.  L.  Rep.  495 ;  Lawrence  v.  Hagemeyer, 


93  Ky.  591,  20  S.  W.  704,  14  Ky.  L.  Rep. 
506;  Ahrens,  etc.,  Mfg.  Co.  v.  Rellihan,  82 
S.  W.  993,  26  Ky.  L.  Rep.  919;  Adams  Ex- 
press Co.  V.  Smith,  72  S.  W.  7u2,  24  Ky.  L. 
Rep.  1915;  Ward  v.  Louisville,  etc.,  R.  Co., 
65  S.  W.  2,  23  Ky.  L.  Rep.  1326;  Nance  v. 
Newport  News,  etc.,  R.  Co.,  17  S.  W.  570, 
13  Ky.  L.  Rep.  554. 

Maine. —  Dempsey  v.  Sawyer,  95  Me.  295, 
49  Atl.  1035. 

Massachusetts. —  White  v.  William  H. 
Perry  Co.,  190  Mass.  99,  76  N.  E.  512;  Ar- 
nold V.  Harrington  Cutlery  Co.,  189  Mass. 
547,  76  N.  E.  194;  Chambers  v.  Wampanoag 
Mills,  189  Mass.  529,  75  N.  E.  1093;  Man- 
ning V.  Excelsior  Laundry  Co.,  189  Mass. 
231,  75  N.  E.  254;  Moylon  v.  D.  S.  McDonald 
Co.,  188  Mass.  499,  74  N.  E.  929;  Wagner 
V.  Boston  El.  K.  Co.,  188  Mass.  43/,  74  N.  E. 
919;  Taylor  v.  Boston,  euc,  R.  Co.,  188  Mass. 
390,  74  N.  E.  591;  O'Neil  v.  Ginn,  188  Mass. 
346,  74  N.  E.  638 ;  Murphy  v.  New  York,  etc., 
R.  Co.,  187  Mass.  18,  72  N.  E.  330;  Fearns 
V.  New  York  Cent.,  etc.,  R.  Co.,  186  Mass. 
529,  72  N.  E.  68;  McKinnon  v.  Riter-Conley 
Mfg.  Co.,  186  Mass.  155,  71  N.  E.  296;  Mur- 
phy V.  Marston  Coal  Co.,  183  Mass.  385,  67 
N.  E.  342;  Raflferty  v.  Nawn,  182  Mass.  503, 
65  N.  E.  830;  Gurney  v.  Le  Baron,  182  Mass. 
308,  05  N.  E.  789;  Littlefield  v.  Edward  P. 
Allis  Co.,  177  Mass.  151,  58  N.  E.  692;  Jones 
V.  Pacific  Mills,  176  Mass.  354,  57  N.  E.  663; 
Burgess  v.  Davis  Sulphur  Ore  Uo.,  165  Mass. 
71,  42  N.  E.  501;  Gibson  v.  Sullivan,  164 
Mass.  557,  42  N.  E.  110;  Anderson  v.  Duck- 
worth, 162  Mass.  251,  38  N.  E.  510;  Ma- 
honey  f.  Dore,  155  Mass.  513,  30  N.  E.  366. 

Michigan. —  McDonald  v.  Champion  Iron, 
etc.,  Co.',  140  Mich.  401,  103  N.  W.  829;  Mil- 
bourne  V.  Arnold  Electric  Power  Station,  etc., 
Co.,  140  Mich.  316,  103  N.  W.  821,  70  L.  R.  A. 
000;  Hewitt  V.  East  Jordan  Lumber  Co.,  136 
Mich.  110,  98  N.  W.  992;  Barr  v.  Guelph 
Patent  Cask  Co.,  129  Mich.  278,  88  N.  W. 
040;  Mann  v.  Lake  Shore,  etc.  R.  Co.,  124 
Mich.  641,  83  N.  W.  590;  Shadford  v.  Ann 
Arbor  St.  R.  Co.,  121  Mich.  224,  80  N.  W. 
30;  Balhoff  V.  Michigan  Cent.  R.  Co.,  106 
Mich.  006,  65  N.  W.  592;  Walker  v.  Lake 
Shore,  etc.,  R.  Co.,  104  Mich.  606,  62  N.  W. 
1032. 

Minnesota. —  Shalgren  v.  Red  Cliff  Lumber 
Co.,  95  Minn.  450,  104  N.  W.  531;  Barrett 
V.  Reardon,  95  xviinn.  425,  104  iN.  W.  309; 
Campbell  i-.  Railway  Transfer  Co.,  95  Minn. 
375,  104  N.  W.  547 ; 'Anderson  v.  Great  North- 
ern R.  Co.,  95  Minn.  212,  103  N.  W.  1021; 
Fry  V.  Great  Northern  R.  Co.,  95  Minn  87, 
103  N.  W.  733;  Anderson  v.  Fielding,  92 
Minn.  42,  99  N.  W.  357,  104  Am.  St.  Rep. 
665 ;  Spoonick  v.  Backus-Brooks  Co.,  89  Minn. 
354,  94  N.  W.  1079;  Bender  v.  Great  North- 
ern R.  Co.,  89  Minn.  163,  94  N.  W.  546; 
Ready  i'.  Peavy  Elevator  Co.,  89  Minn.  154, 

94  N.  W.  442;  Ziegler  v.  Gotzian,  86  Minn. 
290,  90  N.  W.  387 ;  Gray  v.  Commutator  Co., 
85  Minn.  463,  89  N.  'W.  322;  Namyst  v. 
Batz,  85  Minn.  366,  88  N.  W.  991;  Gray 
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stances  permit  of  but  one  conclusion,  the  question  whether  plaintiff  assumed 


v.  Red  Lake  Falls  Lumber  Co.,  85  Minn.  24, 
88  W.  24;  Perras  v.  Booth,  82  Minn.  191, 
84  N.  W.  739,  85  N.  W.  179;  Sneda  v.  Libera, 
65  Minn.  337,  68  JN.  W.  36;  Voyer  v.  Dis- 
patch Printing  Co.,  62  Minn.  393,  64  N.  W. 
1138;  Graver  v.  Christian,  36  Minn.  413, 
31  N.  W.  457,  1  Am.  St.  Rep.  675;  Sherman 
V.  Chicago,  etc.,  R.  Co.,  34  Minn.  259,  25 
N.  W.  593;  Tierney  v.  Minneapolis,  etc.,  R. 
Co.,  33  Minn.  311,  23  N.  W.  229,  53  Am.  Rep. 
35;  Madden  i;.  Minneapolis,  etc.,  R.  Co.,  32 
Minn.  303,  20  N.  W.  317;  Russell  v.  Min- 
neapolis, etc.,  R.  Co.,  32  Minn.  230,  20  N.  W. 
147;  Bunnell  v.  St.  Paul,  etc.,  R.  Co.,  29 
Minn.  305,  13  N.  W.  129;  Le  Clair  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  9. 

Missouri. —  Cole  v.  St.  Louis  Transit  Co., 
183  Mo.  81,  81  S.  W.  1138;  Hamman  v.  Cen- 
tral Coal,  etc.,  Co.,  156  Mo.  232,  56  S.  W. 
1091;  Tabler  v.  Hannibal,  etc.,  R.  Co.,  93 
Mo.  79,  5  S.  W.  810;  Dale  v.  St.  Louis,  etc., 
R.  Co.,  63  Mo.  455;  Lee  v.  St.  Louis,  etc., 
R.  Co.,  112  Mo.  App.  372,  87  S.  W.  12; 
Depuy  V.  Chicago,  etc.,  R.  Co.,  110  Mo.  App. 
110,  84  S.  W.  103;  Mueller  v.  La  Prelle  Shoe 
Co.,  109  Mo.  App.  506,  84  S.  W.  1010;  Houts 
V.  St.  Louis  Transit  Co.,  108  Mo.  App.  686, 
84  S.  W.  161;  Carter  v.  Baldwin,  107  Mo. 
App.  217,  81  S.  W.  204;  Studenroth  v.  Ham- 
mond Packing  Co.,  106  Mo.  App.  480,  81 
S.  W.  487;  Dean  v.  St.  Louis  Woodenware 
Works,  106  Mo.  App.  167,  80  S.  W.  292; 
Glasscock  v.  Swofford  Bros.  Dry  Goods  Co., 
(App.  1903)  74  S.  W.  1039;  Adolff  v.  Co- 
lumbia Pretzel,  etc.,  Co.,  100  Mo.  App.  199, 
73  S.  W.  321;  Sinberg  v.  Falk  Co.,  98  Mo. 
App.  546,  72  S.  W.  947;  Franklin  v.  Mis- 
souri, etc.,  R.  Co.,  97  Mo.  App.  473,  71  S.  W. 
540;  Adams  v.  McCormick  Harvesting  Mach. 
Co.,  95  Mo.  App.  Ill,  68  S.  W.  1053;  Nash 
V.  Dowling,  93  Mo.  App.  156;  Haworth  v. 
Kansas  City  Southern  R.  Co.,  94  Mo.  App. 
215,  68  S.  W.  Ill;  Edwards  v.  Barber  As- 
phalt Paving  Co.,  92  Mo.  App.  221;  Devore 
V.  St.  Louis,  etc.,  R.  Co.,  86  Mo.  App.  429; 
Moore  v.  St.  Louis  Wire  Mill  Co.,  55  Mo. 
App.  491 ;  Hughes  v.  Fagin,  46  Mo.  App.  37. 

Montana. —  McCabe  v.  Montana  Cent.  R. 
Co.,  30  Mont.  323,  76  Pac.  701;  Nord  v. 
Boston,  etc.,  Consol.  Copper,  etc.,  Min.  Co., 
30  Mont.  48,  75  Pac.  681;  Coleman  v.  Perry, 
28  Mont.  1,  72  Pac.  42. 

ISfehraska. —  ISIew  Omaha  Thompson-Hous- 
ton Electric  Light  Co.  v.  Rombold,  68  Nebr. 
54,  93  N.  W.  966,  97  N.  W.  1030;  Ittner 
Brick  Co.  v,  Killian,  67  Nebr.  589,  93  N.  W. 
951;  Lee  v.  Smart,  45  Nebr.  318,  63  N.  W. 
940. 

Nevada. —  Tavlor  ?;.  Nevada- California- 
Oregon  R.  Co.,  26  Nev.  415,  69  Pac.  858. 

New  Hampshire. —  Hamel  v.  Newmarket 
Mfg.  Co.,  73  N.  H.  386,  62  Atl.  592;  Sirois 
V.  Henry,  73  N.  H.  148,  59  x\tl.  936;  Kas- 
jeta  V.  Nashua  Mfg.  Co.,  73  N.  H.  22,  58 
Atl.  874;  English  v.  Amidon,  72  N.  H.  301, 
56  Atl.  548;  Slack  v.  Carter,  72  N.  H.  267, 
56  Atl.  316;  Boyce  v.  Johnson,  72  N.  H.  41, 
54  Atl.  707;  Murray  v.  Boston,  etc.,  R.  Co., 
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72  N.  H.  32,  54  Atl.  289,  101  Am.  St.  Rep. 
660,  61  L.  R.  A.  495;  Olney  v.  Boston,  etc., 
R.  Co.,  71  N.  H.  427,  52  Atl.  1097;  Bennett 
V.  Warren,  70  N.  H.  564,  49  Atl.  105. 

Neio  Jersey. —  Kalker  v.  Hedden,  (1905) 
61  Atl.  395;  Osterhout  v.  Jersey  City,  etc., 
R.  Co.,  (Sup.  1905)  62  Atl.  190;  D'Agostino 
V.  Pennsylvania  R.  Co.,  72  N.  J.  L.  358,  60 
Atl.  1113;  Albanese  v.  Central  R.  Co.,  70 
N.  J.  L.  241,  57 -Atl.  447;  Dowd  v.  Erie 
R.  Co.,  70  N.  J.  L.  451,  57  Atl.  248;  Young 
V.  Delaware,  etc.,  R.  Co.,  68  N.  J.  L.  603, 
53  Atl.  293;  Flanigan  v.  Guggenheim  Smelt- 
ing Co.,  63  N.  J.  L.  647,  44  Atl.  762 ;  Western 
Union  Tel.  Co.  v.  McMullen,  58  N.  J.  L. 
155,  33  Atl.  384,  32  L.  R.  A.  351. 

New  York. —  O'Brien  v.  Buffalo  Furnace 
Co.,  183  N.  Y.  317,  76  N.  E.  161;  Krueger 
V.  Bartholomay  Brewing  Co.,  182  N.  Y.  544, 
75  N.  E.  1130  [affirming  94  N.  Y.  App.  Div. 
58,  87  N.  Y.  Suppl.  1054] ;  Welle  v.  Celluloid 
Co.,  175  N.  Y.  401,  67  N.  E.  609  [reversing 
52  N.  Y.  App.  Div.  522,  65  N.  Y.  Suppl.  370]  ; 
Davidson  v.  Cornell,  132  N.  Y.  228,  30  N.  E. 
573;  Plank  v.  New  York  Cent.,  etc.,  R.  Co., 
60  N.  Y.  607;  Di  Stefeno  v.  Peekskill  Light- 
ing, etc.,  Co.,  107  N.  Y.  App.  Div.  293,  95 
N.  Y.  Suppl.  179;  Rooney  v.  Brogan  Constr. 
Co.,  107  N.  Y.  App.  Div.  258,  95  N.  Y.  Suppl. 
1 ;  Overbaugh  v.  Wieber,  106  N.  Y.  App.  Div. 
283,  94  N.  Y.  Suppl.  644;  Madden  v.  Hughes, 
104  N.  Y.  App.  Div.  101,  93  N.  Y.  Suppl. 
324;  Siversen  v.  Jenks,  102  N.  Y.  App.  Div. 
313,  92  N.  Y^.  Suppl.  382;  Aleckson  i'.  Erie 
R.  Co.,  101  N.  Y.  App.  Div.  395,  91  N.  Y. 
Suppl.  1029;  Schermerhorn  v.  Glens  Falls 
Portland  Cement  Co.,  94  N.  Y.  App.  Div. 
600,  88  N.  Y.  Suppl.  407;  Klein  v.  G-arvev, 
94  N.  Y.  App.  Div.  183,  87  N.  Y.  Suppl. 
998;  Lynch  v.  Brooklyn  Heights  R.  Co.,  80 
N.  Y.  App.  Div.  217,  85  N.  Y.  Suppl.  805; 
Cooper  V.  New  Y^ork,  etc.,  R.  Co.,  84  N.  Y. 
App.  Div.  42,  82  N.  Y.  Suppl.  98;  Devereux 
V.  Utica  Steam  Cotton  Mills,  84  N.  Y.  App. 
Div.  34,  82  N.  Y.  Suppl.  145;  Madigan  v. 
Oceanic  Steam  Nav.  Co.,  82  N.  Y.  App.  Div. 
206,  81  N.  Y.  Suppl.  705;  Allison  v.  Long 
Clove  Trap  Rock  Co.,  75  N.  Y.  App.  Div. 
367,  78  N.  Y.  Suppl.  69;  Walters  v.  Fuller, 
74  N.  Y.  App.  Div.  388,  77  N.  Y.  Suppl. 
681;  Smith  v.  King,  74  N.  Y.  App.  Div.  1, 
77  N.  Y^.  Suppl.  3;  De  Maio  v.  Standard 
Oil  Co.,  68  N.  Y.  App.  Div.  167,  74  N.  Y. 
SuDpl.  165;  Witkowski  v.  Carter,  60  N.  Y. 
App.  Div.  577,  70  N.  Y^  Suppl.  232;  Dornev 
V.  O'Neill,  60  N.  Y.  App.  Div.  19,  69  N.  Y^ 
Suppl.  929;  Cosselmon  v.  Dunfee,  59  N.  Y. 
App.  Div.  467,  69  N.  Y.  Suppl.  271;  Pilkey 
v.  narrower,  59  N.  Y.  App.  Div.  378,  69 
N.  Y.  Suppl.  243;  Hall  v.  U.  S.  Radiator 
Co.,  52  N.  Y.  App.  Div.  90,  64  N.  Y.  Suppl. 
1002;  Bovle  V.  Degnon-McLean  Constr.  Co., 
47  N.  Y."'  App.  Div.  311,  61  N.  Y.  Suppl. 
1043;  Y^oung  v.  Syracuse,  etc.,  R.  Co.,  45 
N.  Y.  App. 'Div.  296,  61  N.  Y.  Suppl.  202; 
Fox  V.  Le  Comte,  2  N.  Y.  App.  Div.  01, 
37  N.  Y.  Suppl.  316;  Borgeson  v.  U.  S.  Pro- 
jectile Co.,  2  N.  Y.  App.  Div.  57,  37  N.  Y. 
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tlie  risk  becomes  one  of  law  for  the  determination  of  the  court,  and  a  sub- 


Suppl.  458;  Simmons  v.  Peters,  85  Hun  93, 
32  M.  Y.  Suppl.  G80;  Pratt  f.  Lake  Shore, 
etc.,  R.  Co.,  03  Hun  616,  18  ^.  Y.  Suppl. 
682  [affirmed  in  136  N.  Y.  654,  32  N.  E. 
1016];  Palmer  v.  Conant,  58  Hun  333,  11 
iS'.  Y.  Suppl.  917  [affirmed  in  128  N.  Y.  577, 
28  N.  E.  250]  ;  Heavey  v.  Hudson  River 
Water-Power,  etc.,  Co.,  57  Hun  339,  10  N.  Y. 
Suppl.  585;  Bulkley  v.  Port  Henry  Iron  Co., 
49  Hun  609,  2  Y.  Suppl.  133;  :VicCar- 
ragher  v.  Gaskell,  42  Hun  451;  Schwandner 
V.  Birge,  33  Hun  186;  Cielfield  v.  Browning, 
0  Misc.  98,  29  N.  Y.  Suppl.  710;  Slacer  v. 
Eield  Engineering  Co.,  4  Misc.  493,  24  N.  Y. 
Suppl.  550;  Ryan  v.  H.  W.  Johns  Mfg.  Co., 
18  N.  Y.  Suppl.  754;  Pullutro  v.  Delaware, 
etc.,  R.  Co.,  7  N.  Y.  Suppl.  510. 

North  Carolina. —  Jones  v.  American  Ware- 
house Co.,  138  N.  C.  540,  51  S.  E.  106, 
137  N.  C.  337,  49  S.  E.  355;  Pressly  v. 
Dover  Yarn  Mills,  138  N.  C.  410,  51  S.  E. 
69;  Marks  v.  Harriet  Cotton  Mills,  138  N.  C. 
401,  50  S.  E.  769;  McDougald  v.  Lumberton, 
129  N.  C.  200,  39  S.  E.  826. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Somers, 
24  Ohio  Cir.  Ct.  67. 

Oregon. —  Mundhenke  r.  Oregon  City  Mfg. 
Co.,  47  Oreg.  127,  81  Pac.  977,  1  L.  R.  A. 

S.  278;  Busch  v.  Robinson,  46  Oreg.  539, 
81  Pae.  237;  Anaerson  v.  North  Pac.  Lumber 
Co.,  21  Oreg.  281,  28  Pac.  5. 

Pennsylvania. —  Maines  t".  Harbison- Walker 
Co.,  213  Pa.  St.  145,  62  Atl.  640;  Held  v, 
American  Window  Glass  Co.,  207  Pa.  St. 
534,  56  Atl.  1077;  Giles  v.  Jones,  204  Pa.  St. 
444,  54  Atl.  280;  Rummel  v.  Dilworth,  etc., 
Co.,  131  Pa.  St.  509,  19  Atl.  345,  346,  17 
Am.  St.  Rep.  827;  Rummell  v.  Dilworth,  111 
Pa.  St.  343,  2  Atl.  355,  363;  Silliman  v. 
Marsden,  6  Pa.  Cas.  570,  9  Atl.  639;  Esher 
t-.  Mineral  R.,  etc.,  Co.,  28  Pa.  Super.  Ct. 
387. 

Rhode  Island. —  McGar  v.  National,  etc., 
AVorsted  Mills,  22  R.  I.  347,  47  Atl.  1092. 

South  Carolina. —  Bodie  v.  Charleston,  etc., 
R.  Co.,  61  S.  C.  468,  39  S.  E.  715;  Young- 
Ijlood  V.  South  Carolina,  etc.,  R.  Co.,  60 
S.  C.  9,  38  S.  E.  232,  85  Am.  St.  Rep.  824; 
Mew  t?.  Charleston,  etc.,  R.  Co.,  55  S.  C. 
90,  32  S.  E.  828;  Whaley  v.  Bartlett,  42 
S.  C.  454,  20  S.  E.  745 ;  Boatwright  v.  North- 
eastern R.  Co.,  25  S.  C.  128. 

Texas. —  Drake  v.  San  Antonio,  etc.,  R.  Co., 
(1905)  89  S.  W.  407  [reversing  (Civ.  App. 
1905)  85  S.  W.  447];  International,  etc., 
R.  Co.  V.  McVey,  (1905)  87  S.  W.  328  [re- 
versing (Civ.  App.  1904)  81  S.  W.  991]: 
Peck  V.  Peck,  (1905)  87  S.  W.  248  [affirming 
(Civ.  App.  1904)  83  S.  W.  257];  Hilje  v. 
Hettieh,  95  Tex.  321,  67  S.  W.  90  [reversing 
(Civ.  App.  1901)  65  S.  W.  491];  Bonnet 
V.  Galveston,  etc.,  R.  Co.,  89  Tex.  72,  33 
S.  W.  334;  Gulf,  etc.,  R.  Co.  v.  Johnson,  83 
Tex.  628,  19  S.  W.  151;  Price  v.  Consumers' 
Cotton  Oil  Co.,  (Civ.  App.  1905)  90  S.  W. 
717;  Missouri,  etc.,  R.  Co.  v.  Dickson,  (Civ. 
App.  1905)  90  S.  W.  507;  Texas  Cent.  R. 
€o.  v.  Phillips,   (Civ.  App.  1905)   87  S.  W. 


187;  Quinn  v.  Galveston,  etc.,  R.  Co.,  (Civ. 
App.  1905)  84  S.  W.  395;  International,  etc., 
R.  Co.  i;.  Jourdan,  (-Civ.  App.  1904)  84  S.  W. 
266;  Galveston,  etc.,  R.  Co.  v.  Manns,  (Civ. 
App.  1904)  84  S.  W.  254;  Bonn  v.  Galves- 
ton, etc.,  R.  Co.,  (Civ.  App.  1904)  82  S.  W. 
808;  El  Paso  Northeastern  R.  Co.  v.  Ryan, 
36  Tex.  Civ.  App.  190,  81  S.  W.  563;  El 
Paso,  etc.,  R.  Co.  v.  McComus,  36  Tex.  Civ. 
App.  170,  81  S.  W.  760;  Galveston,  etc.,  R. 
Co.  V.  Butshek,  34  Tex.  Civ.  App.  194,  78 
S.  W.  740;  Missouri,  etc.,  R.  Co.  v.  Black- 
man,  32  Tex.  Civ.  App.  200,  74  S.  W.  74; 
Rea  V.  St.  Louis  Southwestern  R.  Co.,  (Civ. 
App.  1903)  73  S.  W.  555;  International,  etc., 
R.  Co.  V.  Bearden,  31  Tex.  Civ.  App.  58,  71 
S.  W.  558;  Galveston,  etc.,  R.  Co.  v.  Pendle- 
ton, 30  Tex.  Civ.  App.  431,  70  S.  W.  996; 
Missouri,  etc.,  R.  Co.  v.  Follin,  29  Tex.  Civ. 
App.  512,  68  S.  W.  810;  American  Cotton 
Co.  V.  Smith,  29  Tex.  Civ.  App.  425,  69  S.  W^ 
443;  Gulf,  etc.,  K.  Co.  v.  Hayden,  29  Tex. 
Civ.  App.  280,  68  S.  W.  530;  Ft.  Worth, 
etc.,  R.  Co.  V.  Gary,  29  Tex.  Civ.  App.  122, 
68  S.  W.  200;  Gulf,  etc.,  R.  Co.  v.  Darby, 
28  Tex.  Civ.  App.  413,  67  S.  W.  446;  Gal- 
veston, etc.,  R.  Co.  V.  Sanchez,  (Civ.  App. 
1901)  65  S.  W.  893;  Gulf,  etc.,  R.  Co.  v. 
Knox,  25  Tex.  Civ.  App.  450,  61  S.  W.  969; 
Texas  Cent.  R.  Co.  v.  Lyons,  (Civ.  App. 
1896)  34  S.  Vv.  362;  International,  etc.,  R. 
Co.  V.  Williams,  (Civ.  App.  1896)  34  S.  W\ 
161;  International,  etc.,  R.  Co.  v.  Hall,  1 
Tex.  Civ.  App.  221,  21  S.  W.  1024. 

Utah. —  Merrill  v.  Oregon  Short  Line  R. 
Co.,  29  Utah  264,  81  Pac.  85,  110  Am.  St. 
Rep.  695;  Moyes  v.  Ogden  Sewer  Pipe,  etc., 
Co.,  28  Utah  148,  77  Pac.  610. 

Vermont. —  McKane  v.  Marr,  77  Vt.  7,  58 
Atl.  721;  Severance  v.  New  England  Talc 
Co.,  72  Vt.  181,  47  Atl.  833. 

Virginia. —  Virginia,  etc..  Wheel  Co.  v.  Har- 
ris, 103  Va.  708,  49  S.  E.  991;  Chesapeake, 
etc.,  R.  Co.  V.  Lash,  (1896)  24  S.  E.  385. 

Washington. —  Williams  v.  Ballard  Lumber 
Co.,  41  Wash.  338,  83  Pac.  323;  De  Mase  v. 
Oregon  R.,  etc.,  Co.,  40  Wash.  108,  82  Pac. 
170;  Hart  v.  Cascade  Timber  Co.,  39  Wash. 
279,  81  Pac.  738;  Jancko  v.  West  Coast  Mfg., 
etc.,  Co.,  34  Wash.  556,  76  Pac.  78;  Gaudie 
v.  Northern  Lumber  Co.,  34  Wash.  34,  74 
Pac.  1009 ;  McDannald  v.  Washington,  etc., 
R.  Co.,  31  Wash.  585,  72  Pac.  481;  Crooker 
V.  Pacific  Lounge,  etc.,  Co.,  29  Wash.  30,  69 
Pac.  359. 

Wisconsin. —  Johnson  v.  St.  Paul,  etc..  Coal 
Co.,  126  Wis.  492,  105  N.  W.  1048;  Coolidge 
V.  Hallauer,  126  Wis.  244,  105  N.  W.  568; 
Hocking  v.  Windsor  Spring  Co.,  125  Wis. 
575,  104  N.  W.  705;  Berg  v.  U.  S.  Leather 
Co.,  (1905)  104  N.  W.  60;  Lounsbury  v. 
Davis,  124  Wis.  432,  102  N.  W.  941 ;  Revolin- 
ski  V.  Adams  Coal  Co.,  118  Wis.  324,  95 
N.  W.  122;  Yerkes  v.  Northern  Pac.  R.  Co., 
112  Wis.  184,  88  N.  W^  33,  88  Am.  St.  Rep. 
961;  Renne  v.  U.  S.  Leather  Co.,  107  Wis. 
305,  83  N.  W.  473 ;  Kennedy  v.  Lake  Superior 
Terminal,  etc.,  R.  Co.,  93  Wis.  32,  66  N.  W. 
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mission  of  sucli  question  by  the  court  to  the  determination  of  the  jury  is  of  course 
erroneous.''^ 

e.  Contributory  Negligrenee.'^  Contributory  negligence,  like  assumption  of 
risk,  is  a  mixed  question  of  law  and  fact,  and  sliould  be  submitted  to  the  jury, 
imder  proper  instructions,  whenever  the  evidence  is  inconclusive  or  where  it 
is  such  that  different  inferences  may  legitimately  be  drawn  therefrom.^<^  The 


1137;  Kucera  v.  Merrill  Lumber  Co.,  91  Wis. 
637,  65  N.  W.  374;  Daly  v.  Sang,  91  Wis.  336, 
64  N.  W.  997 ;  Luebke  Berlin  Mach.  Works, 
88  Wis.  442,  60  N.  W.  711,  43  Am.  St.  Rep. 
913;  Nadau  White  River  Lumber  Co.,  76 
Wis.  120,  43  N.  W.  1135,  20  Am.  St.  Rep.  29. 

United  States. —  Texas,  etc.,  R.  Co.  v.  Behy- 
mer,  189  U.  S.  468,  23  S.  Ct.  622,  47  L.  ed. 
905  [affirming  112  Fed.  35,  50  C.  C.  A.  106]  : 
Cincinnati,  etc.,  R.  Co.  v.  Robertson,  139  Fed. 
519,  71  C.  C.  A.  335;  Hayward  v.  Key,  138 
Fed.  34,  70  C.  C.  A.  402 ;  'Pittsburgh,  etc.,  R. 
Co.  V.  Lamphere,  137  Fed.  20,  69  C.  C.  A. 
542;  Hawley  v.  Chicago,  etc.,  R.  Co.,  133  Fed. 
150,  66  C.  C.  A.  216;  Chicago,  etc.,  R.  Co.  v. 
Benton,  132  Fed.  460,  65  C.  C.  A.  660;  Sauva- 
geau  V.  River  Spinning  Co.,  129  Fed.  961 ; 
Pennsylvania  R,  Co.  v.  Jones,  123  Fed.  753, 
59  C.  C.  A.  87;  Texas,  etc.,  R.  Co.  v.  Swear- 
ingen,  122  Fed.  193,  59  C.  C.  A.  31;  Wright 
t\  Stanley,  119  Fed.  330,  56  C.  C.  A.  234; 
Choctaw,  etc.,  R.  Co.  v.  McDade,  112  Fed. 
888,  50  C.  C.  A.  591;  Great  Northern  R.  Co. 
V.  Kasischke,  104  Fed.  440,  43  C.  C.  A.  626; 
Louisville,  etc.,  R.  Co.  v.  Miller,  104  Fed. 
124,  43  C.  C.  A.  436;  Mason,  etc.,  R.  Co.  v. 
Yockey,  103  Fed.  265,  43  C.  C.  A.  228;  Ore- 
gon Short  Line,  etc.,  R.  Co.  v.  Tracy,  66 
Fed.  931,  14  C.  C.  A.  199;  New  York,  etc., 
Steamship  Co.  t\  Anderson,  50  Fed.  462,  1 
C.  C.  A.  529  [affirming  47  Fed.  38]  ;  Thomp- 
son V.  Chicago,  etc.,  R.  Co.,  14  Fed.  564,  4 
McCrary  629. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  1068-1088. 

78.  Illinois. —  Consolidated  Barb  Wire  Co. 
V.  Maxwell,  116  111.  App.  296. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Bryan, 
(App.  1905)  75  N.  E.  678;  Avery  v.  Nor- 
dyke,  etc.,  Co.,  34  Ind.  App.  541,  70  N.  E. 
888. 

Kansas. —  Rush  v.  Missouri  Pac.  R.  Co.,  36 
Kan.  129,  12  Pac.  582. 

Maryland. —  Yates  v.  McCullough  Iron  Co., 
69  Md.  370,  16  Atl.  280. 

Michigan. —  Breig  v.  Chicago,  etc.,  R.  Co., 
98  Mich.  222,  57  N.  W.  118. 

Missouri. — Carter  v.  'Baldwin,  107  Mo.  App. 
217,  81  S.  W.  204. 

Neio  York. —  Appel  v.  Buffalo,  etc.,  R.  Co., 
Ill  N.  Y.  550,  19  N.  E.  93;  Kueckel  v.  O'Con- 
nor, 73  N.  Y.  App.  Div.  594,  76  N.  Y.  Suppl. 
829  [affirming  36  Misc.  335,  73  N.  Y.  Suppl. 
546];  Ireland  v.  Gardner,  4  Silv.  Sup.  119,  7 
N.  Y.  Suppl.  609. 

Pennsylvania. —  Boyd  v.  Harris,  176  Pa.  St. 
484,  35  Atl.  222;  Nattress  v.  Philadelphia, 
etc.,  R.  Co.,  150  Pa.  St.  527,  24  Atl.  753; 
Northern  Cent.  R.  Co.  v.  Husson,  101  Pa.  St. 
1,  47  Am.  Rep.  690. 

South  Carolina. —  Adkins  v.  Atlanta,  etc., 
R.  Co.,  27  S.  C.  71,  2  S.  E.  849. 
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Texas. —  Galveston,  etc.,  R.  Co.  v.  Brov.n, 

33  Tex.  Civ.  App.  589,  77  S.  W.  832;  St. 
Louis  Southwestern  R.  Co.  v.  Austin,  (Civ. 
App.  1903)  72  S.  W.  212. 

Washington. —  Week  v.  Fremont  Mill  Co.,  3 
Wash.  629,  29  Pac.  215. 

Wisconsin. —  Revolinski  v.  Adams  Coal  Co., 
118  Wis.  324,  95  N.  W.  122;  Powalske  v. 
Cream  City  Brick  Co.,  110  Wis.  461,  86 
N.  W.  153;  Herold  v.  Pfister,  92  Wis.  417,  66 
N.  W.  355. 

United  States. —  Glenmont  Lumber  Co.  v. 
Roy,  126  Fed.  524,  61  C.  C.  A.  506;  St.  Louis 
Cordage  Co.  v.  Miller,  126  Fed.  495,  61 
C.  C.  A.  477,  63  L.  R.  A.  551. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1068-1088. 

79.  Review  of  questions  of  fact,  verdicts, 
and  findings  see  infra,  IV,  H,  10,  b. 

80.  Alabama.  —  Sloss-Sheffield  Steel,  etc., 
Co.  V.  Smith,  (1905)  40  So.  91;  Herren  v. 
Tuscaloosa  Waterworks  Co.,  (1905)  40  So. 
55 ;  Pierson  Lumber  Co.  v.  Hart,  144  Ala. 
239,  39  So.  566;  Shea  v.  Manning,  141  Ala. 
628,  37  So.  632 ;  Going  r.  Alabama  Steel,  etc., 
Co.,  141  Ala.  537,  37  So.  784;  Kansas  City, 
etc.,  R.  Co.  V.  Thornhill,  141  Ala.  215,  37 
So.  412 ;  Sloss-Sheffield  Steel,  etc.,  Co.  v.  Mob- 
ley,  139  Ala.  425,  36  So.  181;  Kansas  City, 
etc.,  R.  Co.  V.  Flippo,  138  Ala.  487,  35  So. 
457 ;  Southern  R.  Co.  v.  Howell,  135  Ala.  639, 

34  So.  6;  Houston  Biscuit  Co.  v.  Dial,  135 
Ala.  168,  33  So.  268;  McGhee  v.  Willis,  134 
Ala.  281,  32  So.  301;  Illinois  - Car,  etc.,  Co. 
V.  Walch,  132  Ala.  490,  31  So.  470;  Postal 
Tel.  Cable  Co.  v.  Hulsey,  132  Ala.  444,  31 
So.  527 ;  Woodward  Iron  Co.  v.  Herndon,  130 
Ala.  364,  30  So.  370 :  Tutwiler  Coal,  etc.,  Co. 
V.  Enslen,  129  Ala.  336,  30  So.  600;  Louis- 
ville, etc.,  R.  Co.  V.  Bouldin,  121  Ala.  197, 
25  So.  903 ;  Louisville,  etc.,  R.  Co.  v.  Bouldin. 
110  Ala.  185,  20  So.  325;  McNamara  v.  Logan, 
100  Ala.  187,  14  So.  175;  Louisville,  etc.,  R. 
Co.  V.  Pearson,  97  Ala.  211,  12  So.  176; 
Highland  Ave.,  etc.,  R.  Co.  v.  Walters,  91 
Ala.  435,  8  So.  357  ;  Louisville,  etc.,  R.  Co.  v. 
Watson,  90  Ala.  68,  8  So.  249;  Louisville, 
etc.,  R.  Co.  V.  Perry,  87  Ala.  392,  6  So.  40; 
Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518, 
3  So.  764;  Eureka  Co.  v.  Bass,  81  Ala.  200, 
8  So.  216,  60  Am.  Rep.  152. 

California. —  Davis  v.  Diamond  Carriage, 
etc.,  Co.,  146  Cal.  59,  79  Pac.  596;  Hilie- 
brand  v.  Standard  Biscuit  Co.,  139  Cal.  233, 
73  Pac.  163 ;  O'Connor  v.  Golden  Gate  Woolen 
Mfg.  Co.,  135  Cal.  537,  67  Pac.  966,  87  Am. 
St.  Rep.  127;  Habishaw  v.  Standard  Quick- 
silver Co.,  131  Cal.  430,  63  Pac.  728;  Mur- 
dock  V.  Oakland,  etc..  Electric  R.  Co.,  12S 
Cal.  22,  60  Pac.  469;  Mullin  v.  California 
Horseshoe  Co.,  105  Cal.  77,  38  Pac.  535; 
Bjorman  v.  Ft.  Bragg  Redwood  Co.,  104  Cal. 
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rule  is  based  ou  well  settled  principles  governing  the  procedure  in  the  trial  of  all 


626,  38  Pac.  451;  Martin  v.  California  Cent. 
R.  Co.,  94  Cal.  326,  29  Pac.  645;  Magee  v. 
North  Pac.  Coast  R.  Co.,  78  Cal.  430,  2i  Pac. 
114,  12  Am.  St.  Rep.  69. 

Colorado. —  Tanner  v.  Harper,  32  Colo.  156, 
75  Pac.  404;  Moflatt  f.  Tenney,  17  Colo.  189, 
30  Pac.  348 ;  Sampson  Min.,  etc.,  Co.  v. 
Schaad,  15  Colo.  197,  25  Pac.  89;  Colorado 
Electric  Co.  v.  Lubbers,  11  Colo.  505,  19  Pac. 
479,  7  Am.  St.  Rep.  255;  Roche  v.  Denver, 
etc.,  R.  Co.,  19  Colo.  App.  204,  73  Pac.  880; 
Colorado  Coal,  etc.,  Co.  v.  Lamb,  6  Colo.  App. 
255,  40  Pac.  251;  Davis  f.  Graham,  2  Colo. 
App.  210,  29  Pac.  1007;  Lantry  f.  Silverman, 
1  Colo.  App.  404,  29  Pac.  180. 

Dakota. —  Mares  r.  Northern  Pac.  R.  Co., 
3  Dak.  336,  21  N.  W.  5;  Herbert  v.  Northern 
Pac.  R.  Co.,  3  Dak.  38,  13  N.  W.  349. 

Delaware. —  Szymanski  r.  Blumenthal,  4 
Pennew.  511,  56  Atl.  674,  103  Am.  St.  Rep. 
132. 

District  of  Columbia. —  Baltimore,  etc.,  R. 
Co.  V.  Landrigan,  20  App.  Cas.  135. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Mooney,  45  Fla.  286,  33  So.  1010,  110  Am.  St. 
Rep.  73. 

Georgia. —  Steinhauser  v.  Savannah,  etc., 
R.  Co.,  118  Ga.  195,  44  S.  E.  800;  Rich- 
mond, etc.,  R.  Co.  V.  Garner,  91  Ga.  27,  16 
S.  E.  110;  Georgia  Pac.  R.  Co.  v.  Hudson, 
89  Ga.  558,  16  S.  E.  70;  Reedy  v.  East 
Tennessee,  etc.,  R.  Co.,  87  Ga.  323,  13  S.  E. 
555 ;  Mills  r.  East  Tennessee,  etc.,  R.  Co., 
87  Ga.  102,  13  S.  E.  205;  Rhodes  v.  Geor- 
gia R.,  etc.,  Co.,  84  Ga.  320,  10  S.  E.  922,  20 
Am.  St.  Rep.  362;  Smith  v.  Wrightsville, 
etc.,  R.  Co.,  83  Ga.  671,  10  S.  E.  361;  Cen- 
tral R.,  etc.,  Co.  V.  Kitchens,  83  Ga.  83,  9 
S.  E.  827;  Prather  v.  Richmond,  etc.,  R. 
Co.,  80  Ga.  427,  9  S.  E.  530,  12  Am.  St.  Rep. 
263;  Stirk  r.  Central  R.,  etc.,  Co..  79  Ga. 
495,  5  S.  E.  105;  Central  R.  Co.  v.  Freeman, 
66  Ga.  170. 

Illinois. — •  National  Enameling,  etc.,  Co. 
V.  McCorkle,  219  HI.  557,  76  N.  E.  843; 
Siegel  i'.  Trcka,  218  111.  559,  75  N.  E.  1053, 
109  Am.  St.  Rep.  302,  2  L.  R.  A.  N.  S.  647 
[a/firming  115  111.  App.  56]  ;  Leighton,  etc.. 
Steel  Co.  V.  Snell,  217  111.  152,  75  N.  E. 
462  [affirming  119  111.  App.  199];  Chicago, 
etc.,  R.  Co.  V.  Walters,  217  111.  87,  75  N.  E. 
411;  Illinois  Third  Vein  Coal  Co.  v.  Cioni, 
215  111.  583,  73  N.  E.  751  [affirming  115  111. 
App.  455]  ;  Commonwealth  Electric  Co.  v. 
Rose,  214  111.  545,  73  N.  E.  780  [affirming 
114  111.  App.  181];  Chicago  Terminal  Trans- 
fer Co.  V.  O'Donnell,  213  111.  545,  72  N.  E. 
1133  [affirming  114  111.  App.  345];  Indiana, 
etc.,  R.  Co.  V.  Otstot,  212  111.  429,  72  N.  E. 
387  [affirming  113  111.  App.  37];  Shickle- 
Harrison,  etc.,  Iron  Co.  v.  Beck,  212  111. 
268,  72  N.  E.  423;  Hlinois  Terminal  R.  Co. 
V.  Thompson,  210  111.  226,  71  N.  E.  328  [af- 
firming 112  111.  App.  463]  ;  Rock  Island  Sash, 
etc.,  Works  v.  Pohlman,  210  111.  133,  71  N.  E. 
428  [affirming  99  111.  App.  670]  ;  Chicago, 
etc.,  Coal  Co.  v.  Moran,  210  111.  9,  71  N.  E. 
38  [affirming  110  111.  App.  664]  ;  Chicago 
Belt  R.  Co.  V.  Confraj^  209  111.  344,  70  N.  E. 


773;  Cobb  Chocolate  Co,  v.  Knudson,  207 
111.  452,  69  N.  E.  816  [affirming  107  111. 
App.  668]  ;  LLartrich  v.  Hewes,  202  111.  334, 
67  N.  E.  13  [affirming  103  111.  App.  433]  ; 
Armour  v.  Golkowska,  202  111.  144,  66  N.  E. 
1037  [affirming  95  111.  App.  492]  ;  Illinois 
Cent.  R.  Co.  v.  Sporleder,  199  111.  184,  65 
N.  E.  218  [affirming  100  111.  App.  626]  ; 
Illinois  Cent.  R.  Co.  v.  Atwell,  198  111.  200, 
64  N.  E.  1095  [affirming  100  111.  App.  513]  ; 
Himrod  Coal  Co.  v.  Clark,  197  111.  514,  64 
N.  E.  282  [affirming  99  111.  App.  332]  ; 
Momence  Stone  Co.  v.  Groves,  197  111.  88, 
64  N.  E.  335  [affirming  100  111.  App.  98]  ; 
Illinois  Steel  Co.  v.  McFadden,  196  111.  344, 
63  N.  E.  671  [affirming  98  111.  App.  296]  ; 
Street's  Western  Stable  Car  Line  v.  Bonander, 
196  111.  15,  63  N.  E.  688  [affirming  97  111. 
App.  601];  La  Salle  v.  Kostka,  190  111.  130, 
60  N.  E.  72  [affirming  92  111.  App.  91]; 
Channon  v.  Hahn,  189  111.  28,  59  N.  E.  522 
[affirming  90  111.  App.  256]  ;  Illinois  Cent. 
R.  Co.  V.  Gilbert.  157  111.  354,  41  N.  E. 
724  [affirming  51  111.  App.  404]  ;  Weber 
Wagon  Co.  v.  Kehl,  139  111.  644,  29  N.  E. 
714;  Chicago,  etc.,  R.  Co.  v.  Gross,  133  111. 
37,  24  N.  E.  563  [affirming  35  111.  App. 
178]  ;  Lake  Shore,  etc.,  R.  Co.  v.  Parker, 
131  111.  557.  23  N.  E.  237;  Chicago,  etc.,  R. 
Co.  V.  Snyder,  128  111.  655,  21  N.  E.  520; 
Chicago,  etc.,  R.  Co.  v.  Warner,  108  111. 
538 ;  Missouri  Furnace  Co.  v.  Abend,  107  111. 
444,  47  Am.  Rep.  425  [affirming  9  111.  App. 
319];  Ehlen  v.  O'Donnell,  102  111.  App.  141; 
Chicago,  etc.,  R.  Co.  v.  Vipond,  101  111.  App. 
607;  Pardridge,  etc.,  R.  Co.  v.  Gilbride,  99 
111.  App.  134;  Wierzbickv  v.  Illinois  Steel 
Co.,  94  111.  App.  400;  McFadden  v.  Sollitt, 
94  111.  App.  271;  Chicago,  etc.,  R.  Co.  v. 
Cleveland,  92  111.  App.  308;  William  Graver 
Tank  Works  i:  O'Donnell,  91  111.  App.  524 
[affirmed  in  191  111.  236,  60  N.  E.  831]  ; 
Chicago,  etc.,  R.  Co.  v.  Kinnare,  91  111.  App. 
508  [affirmed  in  190  111.  9,  60  N.  E.  57]; 
Iroquois  Furnace  Co.  v.  McCrea,  91  111.  App. 
337  [affirmed  in  191  111.  340,  61  N.  E.  79]; 
Chicago,  etc.,  R.  Co.  v.  Stevens,  91  111.  App. 
171  [affirmed  in  189  111.  226,  59  N.  E.  577]  ; 
Bennett  t'.  Brown  Hoisting,  etc.,  Mach.  Co., 
89  111.  App.  113;  Pagels  v.  Meyer,  88  111. 
App.  169 ;  Kingma  v.  Chicago,  etc.,  R.  Co., 
85  111.  App.  138;  Chicago,  etc.,  R.  Co.  v. 
Knapp,  74  111.  App.  148;  Lake  Shore  Foun- 
dry Co.  V.  Rakowski,  54  111.  App.  213;  Chi- 
cago, etc.,  R.  Co.  V.  Matthews,  48  111.  App. 
361;  Chicago,  etc.,  R.  Co.  v.  Shannon,  43 
111.  App.  540;  Chicago,  etc.,  R.  Co.  v.  Mat- 
thews, 39  111. ,  App.  541;  Knickerbocker  Ice 
Co.  V.  De  Haas,  37  111.  App.  195;  Middleton 
V.  Roycroft,  33  111.  App.  381. 

Indiana. —  Annadall  v.  Union  Cement,  etc., 
Co.,  165  Ind.  110,  74  N.  E.  893;  M.  S.  Huey 
V.  Johnston,  164  Ind.  489,  73  N.  E.  996;  Dia- 
mond Block  Coal  Co.  v.  Cuthbertson,  (1905) 
73  N.  E.  818  [affirming  (App.  1903)  67 
N.  E.  558,  (App.  1905)  73  N.  E.  132]; 
Buehner  Chair  Co.  v.  Feulner,  164  Ind.  368, 
73  N.  E.  816;  Hill  v.  Gust,  55  Ind.  45; 
Southern  R.  Co.  v.  Sittasen,  (App.  1905)  74 
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civil  actions.    In  accordance  with  the  same  general  principles  which  control  in 


N.  K  898;  Flickner  f.  Lambert,  36  Ind. 
App.  524,  74  N.  E.  263;  Baltimore,  etc.,  R. 
Co.  V.  Cavanaugh,  35  Ind.  App.  32,  71  N.  E. 
239;  Espenlaub  v.  Ellis,  34  Ind.  App.  163, 
72  N.  E.  527;  ^tna  Powder  Co.  v.  Earland- 
son,  33  Ind.  App.  251,  71  N.  E.  185;  Repub- 
lic Iron,  etc.,  Co.  Xi.  Jones,  32  Ind.  App.  189, 
69  N.  E.  191;  Jarvis  v.  Hitch,  (App.  1902) 
65  N.  E.  608;  Wortman  v.  Minich.  28  Ind. 
App.  31,  62  N.  E.  85;  Baltimore,  etc.,  R.  Co. 
V.  Leathers,  12  Ind.  App.  544,  40  K  E.  1094 ; 
Cleveland,  etc.,  R.  Co.  v.  Sloan,  11  Ind.  App. 
401,  39  N.  E.  174;  Chicago,  etc.,  R.  Co.  v. 
Branyan,  10  Ind.  App.  570,  37  N.  E.  190. 

lovoa. —  Wilder  t\  Great  Western  Cereal 
Co.,  130  Iowa  263,  104  N.  W.  434;  Calloway 
V.  Agar  Packing  Co.,  129  Iowa  1,  104  N.  W. 
721;  Schroeder  v.  Chicago,  etc.,  R.  Co.,  128 
Iowa  365,  103  N.  W.  985;  Hughes  v.  Iowa 
Cent.  R.  Co.,  128  Iowa  207,  103  N.  W.  339; 
Mace  V.  Boedker,  127  Iowa  721,  104  K  W. 
475;  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84,  102  N.  W.  422;  Pierson  v.  Chi- 
cago, etc.,  R.  Co.,  127  Iowa  13,  102  N.  W. 
149;  Barto  v.  Iowa  Tel.  Co.,  126  Iowa  241, 
101  N.  W.  876,  106  Am.  St.  Rep.  347;  Fries 
V.  Bettendorf  Axle  Co.,  126  Iowa  138,  101 
N.  W.  859;  Collingwood  v.  Illinois,  etc.. 
Fuel  Co.,  125  Iowa  537,  101  N.  W.  283; 
Norris  v.  Cudahy  Packing  Co.,  124  Iowa  748, 
100  N.  W.  853;  Vohs  v.  Shorthill,  124  Iowa 
471,  100  N.  W.  495:  Buehner  v.  Creamery 
Package  Mfg.  Co.,  124  Iowa  445,  100  N.  W. 
345,  104  Am.  St.  Rep.  354;  Camp  «/.  Chicago 
Great  Western  R.  Co.,  124  Iowa  238,  99 
N.  V/.  735;  Coles  v.  Union  Terminal  R.  Co., 
124  Iowa  48,  99  N.  W.  108 ;  Sachau  v.  Milner, 
123  Iowa  387,  98  N.  W.  900;  Branz  v. 
Omaha,  etc.,  R.  Co.,  120  Iowa  406,  94  N.  W. 
f)06;  Hamilton  v.  Mendota  Coal,  etc.,  R.  Co., 
120  Iowa  147,  94  N.  W.  282;  Foley  v. 
Cudahy  Packing  Co.,  119  Iowa  246,  93  N.  W. 
284,  97  Am.  St.  Rep.  324;  Gorham  v,  Sioux 
City  Stock  Yards  Co.,  118  Iowa  749,  92 
K  W.  698;  Trott  v.  Chicago,  etc.,  R.  Co., 
115  Iowa  80,  86  N.  W.  33,  87  N.  W.  722; 
Olson  17,  Hanford  Produce  Co.,  Ill  loAva  347, 
82  N.  W.  903;  Tavlor  f.  Star  Coal  Co., 
110  Iowa  40,  81  N.'^W.  249;  Keist  Chi- 
cago Great  Western  R.  Co.,  110  Iowa  32, 
81  N.  W.  181;  Baldwin  v.  Chicago  Great 
W^estern  R.  Co.,  109  Iowa  752,  81  N.  W. 
160;  Spaulding  v.  Chicago,  etc.,  R.  Co.,  98 
Iowa  205,  67  N.  W.  227 ;  Morris  v.  Excelsior 
Coal  Co.,  95  Iowa  639,  64  N.  W.  627;  Tobey 
v.  Burlington,  etc.,  R.  Co.,  94  Iowa  256,  62 
K  W.  761,  33  L.  R.  A.  496;  Hopkinson  v. 
Knapp,  etc.,  Co.,  92  Iowa  328,  60  N-  W. 
653 ;  Harker  v.  IBurlington,  etc.,  R.  Co.,  88 
Iowa  409,  55  N.  W.  316,  45  Am.  St.  Rep. 
242;  Kroener  v.  Chicago,  etc.,  R.  Co.,  88 
Iowa  16,  55  N.  W.  28;  Meloy  v.  Chicago, 
etc.,  R.  Co.,  77  Iowa  743,  42  N.  W.  563,  14 
Am.  St.  Rep.  325,  4  L.  R.  A.  287;  Whalen 
V.  Chicago,  etc.,  R.  Co.,  75  Iowa  563,  39 
N.  W.  894 ;  Rayburn  v.  Central  Iowa  R.  Co., 
74  Iowa  537,  35  N.  W.  606,  38  N.  W.  520; 
Pierce      Central  Iowa  R.  Co.,  73  Iowa  140, 
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34  N".  W.  783;  Baldwin  v.  St.  Louis,  etc., 
R.  Co.,  72  Iowa  45,  33  N.  W.  356;  Burns 
Chicago,  etc.,  R.  Co.,  09  Iowa  450,  30  N.  W. 
25,  58  Am.  Rep.  227;  Crabell  v.  Wapello 
Coal  Co.,  68  Iowa  751,  28  N.  W.  56;  Henry 
V.  Sioux  City,  etc.,  R.  Co.,  66  Iowa  52,  23 
N.  W.  260;  iBucklew  v.  Central  Iowa  R.  Co., 
64  loAva  603,  21  N.  W.  103;  Sloan  <c.  Cen- 
tral Iowa  R.  Co.,  62  Iowa  728,  16  N.  W. 
331 ;  Romick  Chicago,  etc.,  R.  Co.,  62  Iowa 
167,  17  N.  W.  458;  Hatfield  v.  Chicago,  etc., 
R.  Co.,  61  Iowa  434,  16  N.  W.  336;  Houser 
V.  Chicago,  etc.,  R.  Co.,  60  Iowa  230,  14 
N.  W.  778,  46  Am.  Rep.  65;  Boyle  r.  Chicago, 
etc.,  R.  Co.,  56  Iowa  765,  9  N.  W.  360; 
Locke  i;.  Sioux  City,  etc.,  R.  Co.,  46  Iowa 
109;  Campbell  v.  Chicago,  etc.,  R.  Co.,  45 
Iowa  76 ;  Belair  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  662. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Stan- 
ley, 71  Kan.  520,  81  Pac.  176;  Brinkmeier 
V.  Missouri  Pac.  R.  Co.,  69  Kan.  738,  77 
Pac.  586;  Missouri  Pac.  R.  Co.  v.  Johnson, 
69  Kan.  721,  77  Pac.  576;  Atchison,  etc., 
R.  Co.  V.  Sledge,  68  Kan.  321,  74  Pac.  1111; 
St.  Louis,  etc.,  R.  Co.  v.  French,  56  Kan. 
584,  44  Pac.  12;  Beaver  v.  Atchison,  etc., 
R.  Co.,  56  Kan.  514,  43  Pac.  1136;  Atchison, 
etc.,  R.  Co.  V.  Wells,  56  Kan.  222,  42  Pac. 
699;  Atchison,  etc.,  R.  Co.  v.  Rowan,  55 
Kan.  270,  39  Pac.  1010;  Morbach  v.  Home 
Min.  Co.,  53  Kan.  731,  37  Pac.  122;  Union 
Pac.  R.  Co.  v.  Geary,  52  Kan.  308,  34  Pac. 
887;  Condiff  v.  Kausas  City,  etc.,  R.  Co., 
45  Kan.  256,  25  Pac.  562;  Missouri  Pac.  R. 
Co.  V.  McCally,  41  Kan.  639,  655,  21  Pac. 
574;  St.  Louis,  etc.,  R,  Co.  v.  Irwin,  37  Kan. 
701,  16  Pac.  146,  1  Am.  St.  Rep.  266 ;  Union 
Pac.  R.  Co.  V.  Frav,  35  Kan.  700,  12  Pac. 
98 ;  St.  Louis,  etc.,  R.  Co.  v.  Keller,  10  Kan. 
App.  480,  62  Pac.  905. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mcin- 
tosh, 118  Ky.  145,  80  S.  W.  496,  81  S.  W. 
270,  26  Ky.  "^L.  Rep.  14,  347 ;  Louisville,  etc., 
R.  Co.  V.  Ewing,  117  Ky.  624,  78  S.  W.  460, 
25  Kv.  L.  Rep.  1712;  Murphy  v.  Baltimore, 
etc.,  R.  Co.,  114  Ky.  696,  71  S.  W.  886.  24 
Ky.  L.  Rep.  1500 ; '  Koltinsky  v.  Wood,  112 
Ky.  372,  65  S.  W.  848,  23  Ky.  L.  Rep.  1665; 
Standard  Oil  Co.  v.  Filer,  110  Ky.  209,  61 
S.  W.  8,  22  Ky.  L.  Rep.  1641 ;  Illinois  Cent. 
R.  Co.  V.  Cane,  90  S.  W.  10'61,  28  Ky.  L. 
Rep.  1018;  Mayfield  Woolen  Mills  v.  Frazier, 
80  S.  W.  456,  25  Ky.  L.  Rep.  2263;  Central 
Coal,  etc.,  Co.  v.  Pierce,  80  S.  W.  449,  25 
Ky.  L.  Rep.  2269;  East  Jellico  Coal  Co.  v. 
Golden,  79  S.  W.  291,  25  Ky.  L.  Rep.  2056; 
Louisville,  etc.,  R.  Co.  v.  Gordon,  72  S.  W. 
311,  24  Ky.  L.  Rep.  1819;  Crabtree  Coal 
Min.  Co.  V.  Sample,  72  S.  W.  24,  24  Ky.  L. 
Rep.  1703;  East  Jellico  Coal  Co.  v.  Stewart, 
68  S.  W.  024,  24  Kv.  L.  Rep.  420;  Louis- 
ville, etc.,  R.  Co.  V.  ^Tucker,  65  S.  W.  453, 
23  Ky.  L.  Rep.  1929;  Southern  R.  Co.  v. 
Cooper,  62  S.  W.  858,  23  Ky.  L.  Rep.  290; 
Wilson  V.  Williams,  58  S.  W.  444,  22  Ky. 
L.  Rep.  567 ;  Louisville,  etc.,  R.  Co.  v.  Hilt- 
ner,  56  S.  W.  654,  21  Ky.  L.  Rep.  1826; 


MASTER  AND  SERVANT 


[26  Cyc]  1485 


the  trial  of  civil  actions,  however,  it  is  equally  well  settled  that  where  the  evidence 


Louisville,  etc.,  R.  Co.  v.  Seibert,  55  S.  W. 
892,  21  Ky.  L.  Rep.  1603;  Southern  R.  Co. 
V.  Duvall,  54  S.  W.  741,  56  S.  W.  988,  22 
Ky.  L.  Rep,  56;  Lexington,  etc.,  Min.  Co.  v. 
Huffman,  32  S.  VV.  611,  17  Ky.  L.  Rep.  775; 
Barber  v.  Cincinnati,  etc.,  R.  Co.,  21  S.  W. 
340,  14  Ky.  L.  Rep.  869. 

Maine. —  Frye  v.  Bath  Gas,  etc.,  Co.,  94 
Me.  17,  46  Atl.  804. 

Maryland. —  Maryland  Steel  Co.  v.  Engle- 
man,  101  Ind.  661,  61  Atl.  314;  New  York, 
etc.,  R.  Co.  V.  Coulbourne,  69  Md.  360,  16 
Atl.  208,  9  Am.  St.  Rep.  430,  1  L.  R.  A.  541. 

Massachusetts. —  Finnegan  v.  Samuel  Wins- 
low  Skate  Mfg.  Co.,  189  Mass.  580,  76  N.  E. 
192;  Chambers  v.  Wampanoag  Mills,  189 
Mass.  529,  75  N.  E.  1093;  Fountaine  v. 
Wampanoag  Mills,  189  Mass.  498,  /5  N.  E. 
738;  Movlon  v.  D.  S.  McDonald  Co.,  188 
Mass.  499,  74  N.  E.  929;  W^agner  v.  Boston 
El.  R.  Co.,  188  Mass.  437,  74  N.  E.  919; 
Taylor  v.  Boston,  etc.,  R.  Co.,  188  Mass.  390, 
74  N.  E.  591;  Smith  v.  Thomson-Houston 
Electric  Co.,  188  Mass.  371,  74  N.  E.  664; 
Meagher  v.  Crawford  Laundry  Mach.  Co., 
187  Mass.  586,  ;3  N.  E.  853;  Gregory  v. 
American  Thread  Co.,  187  Mass.  239,  72  N.  E. 
962;  Gomes  v.  New  Bedford  Cordage  Co., 
187  Mass.  124,  72  N.  E.  840;  Thompson  v. 
American  Writing  Paper  Co.,  187  Mass.  93, 
72  N.  E.  343;  Fearns  v.  New  York  Cent., 
etc.,  R.  Co.,  186  Mass.  529,  72  N.  E.  68; 
Droney  v.  Doherty,  186  Mass.  205,  71  N.  E. 
547;  McKinnon  v.  Riter-Conley  Mfg.  Co.,  186 
Mass.  155,  71  N.  E.  296;  Carter  v.  Boston 
Towboat  Co.,  185  Mass.  496,  70  N.  E.  933; 
Martin  v.  Merchants',  etc.,  Transp.  Co.,  185 
Mass.  487,  70  N.  E.  934;  Chisholm  v.  New 
England  Tel.,  etc.,  Co.,  185  Mass.  82,  69 
N.  E.  1042 :  Bourbonnais  v.  West  Boylston 
Mfg.  Co.,  184  Mass.  250,  68  N.  E.  232;  ±iaf- 
ferty  v.  Nawn,  182  Mass.  503,  65  N.  E.  830; 
Pierce  v.  Arnold  Print  Works,  182  Mass. 
260,  65  N.  E.  368 ;  O'Brien  v.  New  York,  etc., 
R.  Co.,  180  Mass.  403,  62  N.  E.  727;  Dona- 
hue V.  Boston,  etc.,  R.  Co.,  178  Mass.  251, 
59  N.  E.  663;  Bartolomeo  v.  McKnight,  178 
Mass.  242,  59  N.  E.  804;  Knight  v.  Overman 
Wheel  Co.,  174  Mass.  455,  54  N.  E.  890; 
Flaherty  v.  Norwood  Engineering  Co.,  172 
Mass.  134,  51  N.  E.  463;  Cavagnaro  v.  Clark, 
171  Mass.  359,  50  N.  E.  542;  Burgess  V. 
Davis  Sulphur  Ore  Co.,  165  Mass.  71,  42 
N.  E.  501;  Houhnan  v.  Connecticut  River 
R.  Co.,  164  Mass.  555,  42  N.  E.  108;  Twomey 
V.  Swift,  163  Mass.  273,  39  N.  E.  1018;  Mears 
V.  Boston,  etc.,  R.  Co.,  163  Mass.  150,  39 
N.  E.  997 ;  Lang  v.  Terry,  163  Mass.  138,  39 
N.  E.  802;  Brouillette  v.  Connecticut  River 
R.  Co.,  162  Mass.  198,  38  N.  E.  507;  Hen- 
nessy  v.  Boston,  161  Mass.  502,  37  N.  E. 
668;  Lynch  v.  Allyn,  160  Mass.  248,  35  N.  E. 
550;  Kennedy  v.  Spring,  100  Mass.  203,  35 
N.  E.  779;  Patnode  v.  Warren  Cotton  Mills, 
157  Mass.  283,  32  N.  E.  161,  34  Am.  St.  Rep. 
275;  O'Driscoll  v.  Faxon,  156  Mass.  527,  31 
N.  E.  685;  Connolly  v.  Waltham,  156  Mass. 
368,  31  N.  E.  302;   Sweat  v.  Boston,  etc., 


R.  Co.,  156  Mass.  284,  31  N.  E.  296;  Steffe 
V.  Old  Colony  R.  Co.,  156  Mass.  262,  30  N.  E. 
1137;  Graham  v.  Boston,  etc.,  R.  Co.,  156 
Mass.  4,  30  N.  E.  359;  Mahoney  v.  Dore, 
155  Mass.  513,  30  N.  E.  366;  Hannah  v.  Con- 
necticut River  R.  Co.,  154  Mass.  529,  28 
N.  E.  682 ;  Mooney  i*.  Connecticut  River  Lum- 
ber Co.,  154  Mass.  407,  28  N.  E.  boA;  Dacey 
V.  Old  Colony  R.  Co.,  153  Mass.  112,  26  N.  E. 
437 ;  Daley  r.  American  Printing  Co.,  150 
Mass.  77,  22  N.  E.  439;  Griffin  v.  Boston, 
etc.,  R.  Co.,  148  Mass.  143,  19  N.  E.  166, 
12  Am.  St.  Rep.  526,  1  L.  R.  A.  698;  Glover 
V.  Dwight  Mfg.  Co.,  148  Mass.  22,  18  N.  E. 
597,  12  Am.  St.  Rep.  512;  O'Connor  v.  Adams, 
120  Mass.  427;  Huddleston  v.  Lowell  Mach. 
Shop,  106  Mass.  282;  Hackett  v.  Middlesex 
Mfg.  Co.,  101  Mass.  101;  Snow  v.  Housa- 
tonic  R.  Co.,  8  Allen  441,  85  Am.  Dec.  720. 

Michigan. —  Sterling  r.  Union  Carbide  Co., 
142  Mich.  284,  105  .N.  W.  755;  Milbourne 
V.  Arnold  Electric  Power  Station  Co.,  140 
Mich.  316,  103  N.  W.  821,  70  L.  R.  A.  600; 
McLean  v.  Pere  Marquette  R.  Co.,  137  Mich. 
482,  100  N.  W.  748;  Bernard  v.  Pittsburg  Coal 
Co.,  137  Mich.  279,  100  N.  W.  396;  Sipes  r. 
Michigan  Starch  Co.,  137  Mich.  258,  100 
N.  W.  447;  De  Cair  v.  Manistee,  etc.,  R.  Co., 
133  Mich.  578,  95  N.  W.  726;  Jarvis  v.  Flint, 
etc.,  R.  Co.,  128  Mich.  61,  87  N.  W.  136; 
Jones  V.  Flint,  etc.,  R.  Co.,  127  Mich.  198, 
86  N.  W.  838;  Shadford  v.  Ann  Arbor  St. 
R.  Co.,  121  Mich.  224,  80  N.  W.  30;  Balholf 
V.  Michigan  Cent.  R.  Co.,  106  Mich.  606, 
05  N.  W.  592;  Piette  v.  Bavarian  Brewing 
Co.,  91  Mich.  605,  52  N.  W.  152;  Ashman 
V.  Flint,  etc.,  R.  Co.,  90  Mich.  507,  51  N.  W. 
645 ;  Sweet  v.  Michigan  Cent.  R.  Co.,  87 
Mich.  559,  49  N.  W.  882;  Smith  v.  Dun- 
ham, 74  Mich.  310.  41  N.  W.  933;  Luke  V. 
Wheat  Min.  Co.,  71  Mich.  364,  39  N.  W.  11; 
Gardner  v.  Michigan  Cent.  R.  Co.,  58  Mich. 
584,  26  N.  W.  301;  Swoboda  v.  Ward,  40 
Mich.  420. 

Minnesota. —  Dolson  v.  Dunham,  96  Minn. 
227,  104  N.  W.  964;  Turrittin  v.  Chicago, 
etc.,  R.  Co.,  95  Minn.  408,  104  N.  W.  225; 
Meyer  v.  Kenyon-Rosing  Mach.  Co.,  95  Minn. 
329,  104  N.  W.  132;  Graham  v.  Minneapolis, 
etc.,  R.  Co.,  95  Minn.  49,  103  N.  W.  714; 
Ellington  v.  Great  I^orthern  R.  Co.,  92  Minn. 
470,  100  N.  W.  218;  Anderson  v.  Fielding, 
92  Minn.  42,  99  N.  W.  357,  104  Am.  St.  Rep. 
665;  Vant  Hul  v.  Great  Northern  R.  Co., 
90  Minn.  329,  96  N.  W.  789;  Scott  v.  East- 
ern R.  Co.,  90  Minn.  135,  95  N.  W.  892; 
Setterstrom  v.  Brainerd,  etc.,  R.  Co.,  89  Minn. 
262,  94  N.  W.  882;  Ready  v.  Peavy  Elevator 
Co.,  89  Minn.  154,  94  N.  W.  442;  Lyons  v. 
Dee,  88  Minn.  490,  93  N.  W.  899;  Stanning 
v.  Great  Northern  R.  Co.,  88  Minn.  480,  93 
N.  W.  518;  Isherwood  v.  H.  L.  Jenkins  Lum- 
ber Co.,  87  Minn.  388,  92  N.  W.  230 ;  Murran 
V.  Chicago,  etc.,  R.  Co.,  86  Minn.  470,  90 
N.  W.  1056;  Klages  v.  Gillette-Herzog  Mfg. 
Co.,  86  Minn.  458,  90  N.  W.  1116;  Walker 
V.  Grand  Forks  Lumber  Co.,  86  Minn.  328, 
90  N.  W.  573;  Torske  v.  Commonwealth  Lum- 
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ber  Co.,  86  Minn.  276,  90  N.  W.  532;  Roe 
V.  Winston,  86  Minn.  77,  90  N.  W.  122;  Attix 
i;.  Minnesota  ISandstone  Co.,  85  Minn.  142, 
88  N.  W.  436;  Perras  v.  Booth,  82  Minn. 
191,  84  N.  W.  739,  85  N.  W.  179;  Hooper 
V.  Great  Northern  H.  Co.,  80  Minn.  400,  83 
N.  W.  440;  Corbin  v.  Winona,  etc.,  R.  Co, 
64  Minn.  185,  66  N.  W.  271;  Lawson  v. 
Truesdale,  60  Minn.  410,  62  N.  W.  546; 
81ette  V.  Great  Northern  R.  Co.,  53  Minn. 
341,  55  N.  W.  137;  Mullin  v.  ISJorthern  Mill 
Co.,  53  Minn.  29,  55  N.  W.  1115;  Flanders 
V.  Chicago,  etc.,  R.  Co.,  51  Minn.  193,  53 
N.  W.  544;  Britton  v.  Northern  Pac.  R.  Co., 
47  Minn.  340,  50  N.  W.  231;  Johnson  v. 
St.  Paul,  etc.,  R.  Co.,  43  Minn.  53,  44  N.  W. 
884;  gather  i;.  Ness,  42  Minn.  379,  44  N.  W. 
128;  McDonald  v.  Chicago,  etc.,  R.  Co  41 
Minn.  439,  43  N.  W.  380,  16  Am.  St.  Rep. 
711;  Sobieski  v.  St.  Paul,  etc.,  R.  Co  41 
Minn.  169,  42  N.  W.  863;  Wuotilla  'du- 
luth  Lumber  Co.,  37  Minn.  153,  33  N.  W 
551,  5  Am.  St.  Rep.  832;  Barbo  v.  Bassett, 
35  Minn.  485,  29  IN.  W.  198;  Robel  ^.  Chi- 
cago, etc.,  R.  Co.,  35  Minn.  84,  27  N.  W. 
305;  Graver  v.  Christian,  34  Minn.  397,  26 
N.  W.  8;  Anderson  v.  Morrison,  22  Minn 
274. 

Mississippi. —  Anderson  v.  Cumberland  Tel., 
etc.,  Co.,  86  Miss.  341,  38  So.  786;  Yazoo, 
etc.,  R.  Co.  V.  Schraag,  84  Miss.  125,  36  So. 
193;  Welsh  v.  Alabama,  etc.,  R.  Co.,  70  Miss 
20,  11  So.  723. 

Missouri.— Kennedy  i\  Kansas  City,  etc., 
R.  Co.,  190  Mo.  424,  89  S.  W.  370;  Wojtylak 
V.  Kansas,  etc.,  Coal  Co.,  188  Mo.  260,  87 
S.  W.  506;  Cole  v.  St.  Louis  Transit  Co.,  183 
Mo.  81,  81  S.  W.  1138;  Jones  v.  Kansas  City, 
etc.,  R.  Co.,  178  Mo.  528,  77  S.  W.  890,  101 
Am.  St.  Rep.  434;  Curtis  v.  McNair,  173  Mo. 
270,  73  S.  W.  167;  Black  v.  Missouri  Pac. 
R.  Co.,  172  Mo.  177,  72  S.  W.  559;  Cambron 
V.  Omaha,  etc.,  R.  Co.,  165  Mo.  543,  65  S.  W. 
745;  Fisher  v.  Central  Lead  Co.,  156  Mo. 
479,  56  S.  W.  1107;  Nicholds  v.  Crystal 
Plate  Glass  Co.,  126  Mo.  55,  28  S.  W.  991 ; 
Card  V.  Eddy,  (1894)  28  S.  W.  753  [affirminq 
(1893)  24  S.  W.  746];  Burdiet  v.  Missouri 
Pac.  R.  Co.,  123  Mo.  221,  27  S.  W.  453,  45 
Am.  St.  Rep.  528,  26  L.  R.  A.  384;  Church 
V.  Chicago,  etc.,  R.  Co.,  119  Mo.  203,  23  S.  W. 
1056;  Swadley  v.  Missouri  Pac.  R.  Co.,  118 
Mo.  268,  24  S.  W.  140,  40  Am.  St.  Rep.  366; 
O'Mellia  v.  Kansas  City,  etc.,  R.  Co.,  115  Mo. 
205,  21  S.  W.  503;  Foster  v.  Missouri  Pac. 
R.  Co.,  115  Mo.  165,  21  S.  W.  916;  Murphv 
V.  Wabash  R.  Co.,  115  Mo.  Ill,  21  S.  W. 
862;  Francis  v.  Kansas  City,  etc.,  R.  Co.,  110 
Mo.  387,  19  S.  W.  935 ;  Dixon  v.  Chicago,  etc., 
R.  Co.,  109  Mo.  413,  19  S.  W.  412,  18  L.  R.  A. 
792;  Blanton  v.  Dold,  109  Mo.  64,  18  S.  W. 
1149;  Bluedorn  v.  Missouri  Pac.  R.  Co.,  108 
Mo.  439,  18  S.  W.  1103,  32  Am.  St.  Rep.  615, 
(1893)  24  S.  W.  57,  121  Mo.  258,  25  S.  W. 
943;  Hamilton  v.  Rich  Hill  Coal  Min.  Co., 
108  Mo.  364,  18  S.  W.  977 ;  Schroeder  v.  Chi- 
cago, etc.,  R.  Co.,  108  Mo.  322,  18  S.  W.  1094, 
18  L.  R.  A.  827;  Alcorn  v.  Chicago,  etc.,  R. 
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Co.,  108  Mo.  81,  18  S.  W.  188;  Sullivan  v. 
Missouri  Pac.  R.  Co.,  97  Mo.  113,  10  S.  W. 
852;  Parsons  v.  Missouri  Pac.  R.  Co.,  94  Mo 
286,  6  S.  W.  464 ;  Stoddard  v.  St.  Louis,  etc., 
R.  Co.,  65  Mo.  514;  Day  v.  Emery,  etc.,  Dry 
Goods  Co.,  114  Mo.  App.  479,  89  S.  W.  903; 
Stafford  v.  Adams,  113  Mo.  App.  717,  88 
S.  W.  1130;  Zongker  v.  People's  Union  Mer- 
cantile Co.,  110  Mo.  App.  382,  86  S.  W.  486; 
Adams  v.  McCormick  Harvesting  Mach.  Co., 
110  Mo.  App.  367,  86  S.  W.  484;  Depuy  v. 
Chicago,  etc.,  R.  Co.,  110  Mo.  App.  110,  84 
S.  W.  103 ;  Mueller  v.  La  Prelle  Shoe  Co.,  109 
Mo.  App.  506,  84  S.  W.  1010;  Bien  v.  St. 
Louis  Transit  Co.,  108  Mo.  App.  399,  83  S.  W. 
986;  Mitchell  v.  Chicago,  etc.,  R.  Co.,  108 
Mo.  App.  142,  83  S.  W.  289;  Dean  v.  St. 
Louis  Woodenware  Works,  106  Mo.  App.  167, 
80  S.  W.  292;  Benedict  v.  Chicago  Great 
Western  R.  Co.,  104  Mo.  App.  218,  78  S.  W. 
60;  Hester  v.  Jacob  Dold  Packing  Co.,  95 
Mo.  App.  16,  74  S.  W.  695;  Glasscock  v. 
Swofford  Bros.  Dry  Goods  Co.,  (App.  1903) 
74  S.  W.  1039;  Adolff  v.  Columbia  Pretr^el, 
etc.,  Co.,  100  Mo.  App.  199,  73  S.  W.  321; 
Franklin  v.  Missouri,  etc.,  R.  Co.,  97  Mo. 
App.  473,  71  S.  W.  540;  Eberly  v.  Chicago, 
etc.,  R.  Co.,  96  Mo.  App.  361,  70  S.  W.  381; 
Fox  V.  Jacob  Dold  Packing  Co.,  96  Mo.  App. 
173,  70  S.  W^  104;  Kane  v.  Falk  Co.,  93  Mo. 
App.  209;  Nash  v.  Dowling,  93  Mo.  App. 
156;  Sikes  v.  Missouri  Granite  Co.,  92  Mo. 
App.  12;  Devore  v.  St.  Louis,  etc.,  R.  Co., 
86  Mo.  App.  429;  Thompson  v.  Chicago,  etc., 
R.  Co.,  86  Mo.  App.  141;  Scott  v.  Spring- 
field, 81  Mo.  App.  312;  Harney  v.  Missouri 
Pac.  R.  Co.,  80  Mo.  App.  667 ;  Hogue  v.  Sligo 
Furnace  Co.,  62  Mo.  App.  491;  Warner  v. 
Chicago,  etc.,  R.  Co.,  62  Mo.  App.  184;  Fogus 
V.  Chicago,  etc.,  R.  Co.,  50  Mo.  App.  250; 
Hughes  V.  Fagin,  46  Mo.  App.  37;  Cox  v. 
Syenite  Grantire  Co.,  39  Mo.  App.  424; 
Dutzi  V.  Geizel,  23  Mo.  App.  676. 

Montana. —  McCabe  v.  Montana  Cent.  R. 
Co.,  30  Mont.  323,  76  Pac.  701;  Nord  v. 
Boston,  etc.,  Consol.  Copper,  etc.,  Min.  Co., 
30  Mont.  48,  75  Pac.  681. 

Nelraska. —  Western  Mattress  Co.  v.  Os- 
tergaard,  (1904)  99  N.  W.  229,  101  N.  W. 
334;  New  Omaha  Thompson-Houston  Elec- 
tric Light  Co.  V.  Dent,  68  Nebr.  668,  94  N.  W. 
819,  103  N.  W.  1091;  Ittner  Brick  Co.  v.  Kil- 
lian,  67  Nebr.  589,  93  N.  W.  951 ;  O'Neill  v. 
Chicago,  etc.,  R.  Co.,  62  Nebr.  358,  86  N.  W. 
1098. 

New  Hampshire. —  Murray  v.  Boston,  etc., 
R.  Co.,  72  N.  H.  32,  54  Atl.  289,  101  Am. 
St.  ReiJ.  660,  61  L.  R.  A.  495;  Olnev  V.  Bos- 
ton, etc.,  R.  Co.,  71  N.  H.  427,  52  Atl.  1097; 
Lapelle  v.  International  Paper  Co.,  71  N.  H. 
346,  51  Atl.  1008;  Stone  v.  Boscawen,  71 
N.  H.  288,  32  Atl.  119;  Thompson  v.  Bart- 
lett,  71  N.  H.  174,  51  Atl.  633,  98  Am.  St. 
Rep.  504;  Carr  v.  Manchester  Electric  Co., 
70  N.  H.  308,  48  Atl.  286;  Whitcher  v.  Bos- 
ton, etc.,  R.  Co.,  70  N.  H.  242,  46  Atl.  740. 

New  Jersey. —  D'Agostino  v.  Pennsylvania 
R.  Co.,  72  N.  J.  L.  358,  60  Atl.  1113;  Maurer 
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inference  can  be  drawn  from  it  by  all  reasonable  minds,  the  question  whether 


V.  Gould,  72  N.  J.  L.  314,  60  Atl.  1134  [af- 
firming (Sup.  1904)  59  Atl.  28];  Young  v. 
Delaware,  etc.,  R.  Co.,  68  N.  J.  L.  603,  53 
Atl.  293;  Ruch  V.  Gas  Electric  Co.,  65  N.  J. 
L.  399,  47  Atl.  504;  Flanigan  v.  Guggen- 
heim Smelting  Co.,  63  N.  J.  L.  647,  44  Atl. 
762. 

'New  York. —  Wazenski  v.  New  York  Cent., 
etc.,  R.  Co.,  180  N.  Y.  466,  73  K  E.  229  [re- 
versing 86  N.  Y.  App.  Div.  629,  83  N.  Y. 
Suppl.  1118]  ;  Gallenkamp  v.  Garvin  Mach. 
Co.,  179  N.  Y.  588,  72  N.  E.  1142  [affirm- 
ing 91  N.  Y.  App.  Div.  141,  86  N.  Y. 
fcuppl.  878]  ;  Wolf  v.  Devitt,  179  N.  Y.  569, 
72  N.  E.  1152  [affirming  83  N.  Y.  App.  Div. 
42,  82  N".  Y.  Suppl.  189]  ;  True  r.  Niagara 
Gorge  R.  Co.,  175  N.  Y.  487,  67  N.  E.  1090  [af- 
firming 70  N.  Y.  App.  Div.  383,  75  N.  Y.  Suppl. 
216]  ;  Eichholz  v.  Niagara  Falls  Hydraulic 
Power,  etc.,  Co.,  174  N.  Y.  519,  66  N.  E. 
1107  [affirming  68  N.  Y.  App.  Div.  441,  73 
N.  Y.  Suppl.  842];  Eastland  v.  Clarke,  165 
N.  Y.  420,  59  N.  E.  202,  70  L.  R.  A.  751 
[reversing  53  N.  Y.  Suppl.  1103]  ;  Di  Vito 
V.  Crage,  165  N.  Y.  378,  59  N.  E.  141  [re- 
versing 35  N.  Y.  App.  Div.  155,  55  N.  Y. 
Suppl.  64]  ;  Tully  v.  New  York,  etc..  Steam- 
ship Co.,  1G2  N.  Y.  614,  57  N.  E.  1127  [af- 
firming 10  N.  Y.  App.  Div.  463,  42  N.  Y. 
Suppl.  29]  ;  Hoes  f.  Edison  Gen.  Electric 
Co.,  161  N.  Y.  35,  55  N.  E.  285  [reversing 
23  N.  Y.  App.  Div.  433,  48  N.  Y.  Suppl. 
323]  ;  Stuber  v.  McEntee,  142  N.  Y.  200,  36 
N.  E.  878  [reversing  61  N.  Y.  Super.  Ct. 
338,  19  N.  Y.  Suopl.  900];  Whittaker  v. 
Delaware,  etc..  Canal  Co.,  126  N.  Y.  544,  27 
N.  E.  1042  [affirming  11  N.  Y.  Suppl.  914]  ; 
IMcGovern  v.  Central  Vermont  R.  Co.,  123 
N.  Y.  280,  25  N.  E.  373  [reversing  6  N.  Y. 
Suppl.  83g];  McCarragher  v.  Rogers,  120 
N.  Y.  526,  24  N.  E.  812;  Murphy  f.  New 
York  Cent.,  etc.,  R.  Co.,  118  N.  Y.  527,  23 
N.  E.  812;  Goodrich  v.  New  York  Cent.,  etc., 
R.  Co.,  116  N.  Y.  398,  22  N.  E.  397,  15  Am. 
St.  Rep.  410,  5  L.  R.  A.  750;  Lilly  v.  New 
York  Cent.,  etc.,  R.  Co..  107  N.  Y.  566,  14 
N.  E.  503;  Benzing  v.  Steinway,  101  N.  Y. 
547,  5  N.  E.  449;  Probst  v.  Delamater,  100 
N.  Y.  266,  3  N.  E.  184;  Kain  v.  Smith,  89 
N.  Y.  375  [affirming  25  Hun  146];  Hawley 
V.  Northern  Cent.  R.  Co.,  82  N.  Y.  370  [af- 
firming 17  Hun  115]  ;  Laning  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  521,  10  Am.  Rep.  417; 
Kiernan  v.  Eidlitz,  109  N.  Y.  App.  Div.  726, 
96  N.  Y.  Suppl.  387;  Burke  v.  Manhattan 
R.  Co.,  109  N.  Y.  App.  Div.  722,  96  N.  Y. 
Suppl.  516;  Lane  v.  New  York  Cent.,  etc., 
R.  Co.,  107  N.  Y.  App.  Div.  166,  94  N.  Y. 
Suppl.  988;  Overbaugh  v.  Wieber,  106  N.  Y. 
App.  Div.  283,  94  N.  Y.  Suiipl.  644;  Vaughn 
V.  Glens  Falls  Portland  Cement  Co.,  105 
N.  Y.  App.  Div.  136,  93  N.  Y.  Suppl.  979; 
Madden  v.  Hughes,  104  N.  Y.  App.  Div.  101, 
93  N.  Y.  Suppl.  324;  McConnell  v.  Morse 
Iron  Works,  etc.,  Co.,  102  N.  Y.  App.  Div. 
324,  92  N.  Y.  Suppl.  477;  Keating  v.  Coon, 
102  N.  Y.  App.  Div.  112,  92  N.  Y.  Suppl. 
474;  McBride  v.  New  York  Tunnel  Co.,  101 


N.  Y.  App.  Div.  448,  92  N.  Y.  Suppl.  282; 
Hempstock  v.  Lackawanna  Iron,  etc.,  Co.,  98 
N.  Y.  App.  Div.  332,  90  N.  Y.  Suppl.  663; 
O'Donnell  v.  Welz,  97  N.  Y.  App.  Div.  286, 
89  N.  Y.  Suppl.  959;  Wood  v.  New  York 
Cent.,  etc.,  Co.,  93  N.  Y.  App.  Div.  53,  86 
N.  Y.  Suppl.  817 ;  Franck  v.  American  Tartar 
Co.,  91  N.  Y.  App.  Div.  571,  87  N.  Y.  Suppl. 
219;  Levy  v.  Grove  Mills  Paper  Co.,  80 
N.  Y.  App.  Div.  384,  80  N.  Y.  Suppl.  730; 
Corbett  v.  St.  Vincent's  Industrial  School, 
79  N.  Y.  App.  Div.  334,  79  N.  Y.  Suppl.  389 ; 
Allison  V.  Long  Clove  Trap  Rock  Co.,  75 
N.  Y.  App.  Div.  267,  78  N.  Y.  Suppl.  69; 
Griffin  V.  Ithaca  St.  R.  Co.,  62  N.  Y.  App. 
Div.  551,  71  N.  Y.  Suppl.  140;  Coughlin  v. 
Brooklyn  Heights  R.  Co.,  59  N.  Y.  App. 
Div.  126,  68  N.  Y.  Suppl.  1105;  Dzinbienski 
V.  J.  L.  Mott  Iron  W  orks,  56  N.  Y.  App. 
Div.  58,  67  N.  Y.  Suppl.  256;  Pierson  v. 
New  York,  etc.,  R.  Co.,  53  N.  Y.  App.  Div. 
303,  65  N.  Y.  Suppl.  1039;  Hall  v.  United 
States  Radiator  Co.,  52  N.  Y.  App.  Div.  90, 
64  N.  Y.  Suppl.  1002;  McLaughlin  v.  Eidlitz, 
50  N.  Y.  App.  Div.  518,  64  N.  Y.  Suppl.  193; 
Whitney  v.  Queen  City  Ice  Co.,  49  N.  Y. 
App.  Div.  485,  63  N.  Y.  Suppl.  535;  Hanni- 
gan  V.  Lehigh,  etc.,  R.  Co.,  91  Hun  300,  36 
N.  Y.  Suppl.  293;  O'Laughlin  v.  New  York 
Cent.,  etc.,  R.  Co.,  87  Hun  538,  34  N.  Y. 
Suppl.  297;  Fancher  v.  New  York,  etc.,  R. 
Co.,  75  Hun  350,  27  N.  Y.  Suppl.  62;  Gaul 
V.  Rochester  Paper  Co.,  72  Hun  485,  25 
N.  Y.  Suppl.  443  [affirmed  in  145  N.  Y.  603, 
40  N.  E.  163];  Gorman  v.  McArdle,  67  Hun 
484,  22  N.  Y.  Suppl.  479;  Tonnesen  v.  Ross, 
68  Hun  415,  12  N.  Y.  Suppl.  150,  151; 
Thompson  v.  Ross,  58  Hun  415  note,  12 
N.  Y.  Suppl.  150,  151  [affirmed  in  132  N.  Y. 
595,  30  N.  E.  1151];  Eldridge  v.  Atlas 
Steamship.  Co.,  58  Hun  96,  11  N.  Y.  Suppl. 
468;  Moeller  v.  Brewster,  57  Hun  554,  11 
N.  Y.  Suppl.  484;  Heavey  v.  Hudson  River 
Water-Power,  etc.,  Co.,  57  Hun  339,  10  N.  Y. 
Suppl.  585 ;  Skaarup  v.  Stover,  56  Hun  86, 
9  N.  Y.  Suppl.  92 ;  Wall  v.  Delaware,  etc., 
R.  Co.,  54  Hun  454,  7  N.  Y.  Suppl.  709 
[affirmed  in  125  N.  Y.  727,  26  N.  E.  757]; 
Cullen  V.  Norton,  52  Hun  9,  4  N.  Y.  Suppl. 
774;  Hart  V.  Naumburg,  50  Hun  392,  3 
N.  Y.  Suppl.  227  [affirmed  in  123  N.  Y.  641, 
25  N.  E.  385];  Cullen  v.  National  Sheet 
Metal  Roofing  Co.,  46  Hun  562;  Williams  v. 
Delaware,  etc.,  R.  Co.,  39  Hun  430  [reversed 
on  other  grounds  in  116  N.  Y.  628,  22  N.  E. 
1117];  Marsh  v.  Chickering,  25  Hun  405 
[reversed  on  other  grounds  in  101  N.  Y. 
396,  5  N.  E.  36]  ;  McMahon  v.  Port  Henry 
Iron  Ore  Co.,  24  Hun  48;  Fort  V.  Wliipple, 
11  Hun  586;  Shanley  v.  Stanley,  59  N.  Y. 
Super.  Ct.  495,  15  N.  Y.  Suppl.  136;  Baxter 
V.  Richardson,  54  N.  Y.  Super.  Ct.  230; 
Sweeney  v.  New  York  Steam  Co.,  15  Daly 
312,  6  N.  Y.  Suppl,  528  [affirmed  in  117 
N.  Y.  642,  22  N.  E.  1131];  Craig  v.  Man- 
hattan R.  Co.,  13  Daly  214;  Brennan  V. 
Gordon,  13  Daly  208;  McLarney  v.  Long 
Island  R.  Co.,  11  Misc.  64,  31  N.  Y.  Suppl. 
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plaintiff  lias  been  guilty  of  contributory  negligence  becomes  one  of  law  for 


862;  Rettig  v.  Fifth  Ave.  Transp.  Co.,  G 
Misc.  328,  26  N.  Y.  SuppL  896  [affirmed  in 
144  N.  Y.  715,  39  N.  E.  859];  Van  Tassell 
V.  New  York,  etc.,  R.  Co.,  1  Misc.  299,  20 
N.  Y.  Suppl.  708  [affirmed  in  142  N.  Y.  634, 
37  N.  E.  566]  ;  McCauley  v.  Smith,  19  N.  Y. 
Suppl.  991;  Gross  V.  Pennsylvania,  etc.,  R. 
Co.,  16  N.  Y.  Suppl.  616;  Shields  v.  New 
York  Cent.,  etc.,  R.  Co.,  15  N.  Y.  Suppl. 
613;  Flood  v.  Western  Union  Tel.  Co.,  15 
N.  Y.  Suppl.  400;  Koosorowska  v.  Glasser, 
8  N.  Y.  Suppl.  197;  Sutherland  v.  Troy,  etc., 
R.  Co.,  8  N.  Y.  Suppl.  83 ;  Pullutro  v.  Dela- 
ware, etc.,  R.  Co.,  7  N.  Y.  Suppl.  510;  Gold- 
man V .  Mason,  2  N.  Y.  Suppl.  337 ;  Mc- 
Quigan  v.  Delaware,  etc.,  R.  Co.,  14  N.  Y. 
St.  651;  Flynn  v.  Erie  Preserving  Co.,  12 
N.  Y.  St.  88;  Hogan  v.  Hendersen,  2  N.  Y. 
St.  119. 

North  Carolina. —  Sherrill  v.  Southern  R. 
Co.,  140  N.  C.  252,  52  S.  E.  940;  Marks  v. 
Harriet  Cotton  Mills,  138  N.  C.  401,  50 
S.  E.  769;  Whisenhant  v.  Southern  R.  Co., 
137  N.  C.  349,  49  S.  E.  559;  Peoples  v.  North 
Carolina  R.  Co.,  137  N.  C.  96,  49  S.  E.  87; 
Smith  V.  Atlanta,  etc.,  R.  Co.,  132  N.  C. 
819,  44  S.  E.  663;  Coley  v.  North  Carolina 
R.  Co.,  129  N.  C.  407,  40  S.  E.  195,  57 
L.  R.  A.  817,  128  N.  C.  534,  39  S.  E.  43. 

North  Dakota. —  Bennett  v.  Northern  Pac. 
R.  Co.,  3  N.  D.  91,  54  N.  W.  314. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Murphy, 
50  Ohio  St.  135,  33  N.  E.  403;  Lake  Shore, 
etc.,  R.  Co.  V.  Fisher,  26  Ohio  Cir.  Ct.  143 
[affirmed  without  opinion  in  51  Ohio  St. 
574] ;  Kracht  V.  Lake  Shore,  etc.,  R.  Co.,  25 
Ohio  Cir.  Ct.  521;  Pittsburg,  etc.,  R.  Co.  v. 
Stone,  24  Ohio  Cir.  Ct.  192;  Ham  v.  Lake 
Shore,  etc.,  R.  Co.,  23  Ohio  Cir.  Ct.  496; 
Brown  Oil  Can  Co.  v.  Green,  22  Ohio  Cir. 
Ct.  518;  Lake  Shore,  etc.,  R.  Co.  v.  Schultz, 
19  Ohio  Cir.  Ct.  639 ;  Rafferty  v.  Toledo  Trac- 
tion Co.,  19  Ohio  Cir.  Ct.  288;  Bohaslav  v. 
Standard  Oil  Co.,  4  Ohio  Dec.  (Reprint) 
537,  2  Clev.  L.  Rep.  337;  Stevens  v.  Little 
Miami  R.  Co.,  1  Ohio  Dec.  (Reprint)  335,  7 
West.  L.  J.  369. 

Oregon. —  Mundhenke  v.  Oregon  City  Mfg. 
Co.,  47  Oreg.  127,  81  Pac.  977,  1  L.  R.  A. 
N.  S.  278;  Viohl  v.  North  Pac.  Lumber  Co., 

46  Oreg.  297,  80  Pac.  112;  Johnston  v.  Ore- 
gon Short  Line  R,  Co.,  23  Oreg.  94,  31  Pac. 
283. 

Pennsylvania. —  Maines  v.  Harbison- Walker 
Co.,  213  Pa.  St.  145,  62  Atl.  640;  Hickey  v. 
Solid  Steel  Casting  Co.,  212  Pa.  St.  255,  61 
Atl.  798;  Bartholomew  v.  Kemmerer,  211 
Pa.  St.  277,  60  Atl.  908;  Schiglizzo  v.  Dunn, 
211  Pa.  St.  253,  60  Atl.  724,  107  Am.  St.  Rep. 
571;  Dynes  v.  Bromley,  208  Pa.  St.  633,  57 
Atl.  1123;  Conger  v.  Wiggins,  208  Pa.  St. 
122,  57  Atl.  341;  Butterman  v.  McClintic- 
Marshall  Constr  Co.,  206  Pa.  St.  82,  55  Atl. 
839;  Doyle  v.  Pittsburg  Waste  Co.,  204  Pa. 
St.  618,  54  Atl.  363;  Webster  v.  Monongahela 
River  Consol.  Coal,  etc.,  Co.,  201  Pa.  St.  278, 
50  Atl.  964;  Reese  v.  Clark,  198  Pa.  St.  312, 

47  Atl.  994 ;  Coates  v.  Chapman,  195  Pa.  St. 
109,  45  Atl.  676;  McKeever  v.  Westinghouse 
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Electric,  etc.,  Co.,  194  Pa.  St.  149,  44  Atl. 
689 ;  Vorhees  v.  Lake  Shore,  etc.,  R.  Co.,  193 
Pa.  St.  115,  44  Atl.  335;  Neilson  v.  Hillside 
Coal,  etc.,  Co.,  168  Pa.  St.  256,  31  Atl.  1091, 
47  Am.  St.  Rep.  886 ;  Stoltenberg  v.  Pittsburo-, 
etc.,  R.  Co.,  165  Pa.  St.  377,  30  Atl.  980, 
Dooner  v.  Delaware,  etc.,  Canal  Co.,  164  Pa. 
St.  17,  30  Atl.  269;  Bannon  v.  Lutz,  158  Pa. 
St.  166,  27  Atl.  890;  Walbert  v.  Trexler,  156 
Pa.  St.  112,  27  Atl.  65;  Gates  v.  Pennsyl- 
vania R.  Co.,  154  Pa.  St.  566,  26  Atl.  598; 
Kehler  v.  Schwenk,  151  Pa.  St.  505,  25  Atl. 
130,  31  Am.  St.  Rep.  777  ;  Lee  v.  Electric 
Light,  etc.,  Co.,  140  Pa.  St.  618,  21  Atl.  405; 
Strawbridge  v.  Bradford,  128  Pa.  St.  200,  18 
Atl.  346,  15  Am.  St  Rep.  670;  Philadelphia, 
etc.,  R.  Co.  V.  Huber,  128  Pa.  St.  63,  18  Atl. 
334,  5  L.  R.  A.  439;  Pennsylvania  R.  Co.  v. 
Zink,  126  Pa.  St.  288,  17  Atl.  614;  Wood- 
ward V.  Shumpp,  120  Pa.  St.  458,  14  Atl. 
378,  6  Am.  St.  Rep.  716;  Somerset,  etc.,  R. 
Co.  t\  Galbraith,  109  Pa.  St.  32,  1  Atl.  371; 
Payne  v.  Reese,  100  Pa.  St.  301;  Honor  v. 
Albrighton,  93  Pa.  St.  475;  Johnson  v.  Bru- 
ner,  61  Pa.  St.  58,  100  Am.  Dec.  613;  Penn- 
sylvania Coal  Co.  V.  Nee,  9  Pa.  Cas.  579,  13 
Atl.  841 ;  Rumsey  v.  Delaware,  etc.,  R.  Co.,  6 
Kulp  359. 

Rhode  Island. —  Lebeau  v.  Dyerville  Mfg. 
Co.,  26  R.  I.  34,  57  Atl.  1092;  McGarrity  r. 
New  York,  etc.,  R.  Co.,  25  R.  I.  269,  55  Atl. 
718;  Crandall  v.  Stafford  Mfg.  Co.,  24  R.  L 
555,  54  Atl.  52 ;  Le  Febre  v.  Lawton  Spin- 
ning Co.,  24  R.  1.  215,  52  Atl.  1025;  Flvnn 
V.  Shaw,  22  R.  I.  328,  47  Atl.  883;  Maguire 
V.  Little,  (1887)  13  Atl.  108. 

South  Carolina. —  Keys  v.  Winnsboro  Gran- 
ite Co.,  72  S.  C.  97,  51  S.  E.  549;  Lasure  v. 
Graniteville  Mfg.  Co.,  18  S.  C.  275. 

Tennessee. —  Louisville,    etc.,    R.  Co. 
Stacker,  86  Tenn.  343,  6  S.  W.  737,  6  Am. 
St.  Rep.  840. 

Texas. —  Drake  v.  San  Antonio,  etc.,  R.  Co., 
(1905)  89  S.  W.  407  [reversing  (Civ.  App.) 
1905)  85  S.  W.  447];  Peck  v.  Peck,  (1905) 
87  S.  W.  248  [affirming  (Civ.  App.  1904) 
83  S.  W.  257]  ;  Missouri,  etc.,  R.  Co.  r. 
Purdy,  (1905)  86  S.  W.  321  [reversing  (Civ. 
App.  1904)  83  S.  W.  37];  Galveston,  etc.,  R. 
Co.  V.  Adams,  94  Tex.  100,  58  S.  W.  831 
[affirming  (Civ.  App.  1900)  55  S.  W. 
803]  ;  Galveston,  etc.,  R.  Co.  v.  Jackson, 
93  Tex.  262,  54  S.  W.  1023  [affirming 
(Civ.  App.  1899)  53  S.  W.  81];  H.  S.  Hop- 
kins Bridge  Co.  v.  Burnett,  85  Tex.  16,  19 
S.  W.  886;  Texas,  etc.,  R.  Co.  v.  Geiger,  79 
Tex.  13,  15  S.  W.  214;  Galveston  Oil  Co.  v. 
Thompson,  76  Tex.  235,  13  S.  W.  60;  Brown 
V.  Sullivan,  71  Tex.  470,  10  S.  W.  288;  Inter- 
national, etc.,  R.  Co.  V.  Kindred,  57  Tex.  491 ; 
Southern  Constr.  Co.  v.  Hinkle,  (Civ.  App. 
1905)  89  S.  W.  309;  Gulf,  etc.,  R.  Co.  r. 
Boyce,  (Civ.  App.  1905)  87  S.  W.  395;  Texas 
Cent.  R.  Co.  v.  Phillips,  (Civ.  App.  1905) 
87  S.  W.  187;  Texarkana  Table,  etc.,  Co.  v. 
Webb,  (Civ.  App.  1905)  86  S.  W.  782;  Inter- 
national, etc.,  R.  Co.  V.  Vanlandingham,  (Civ. 
App.  1905)  85  S.  W.  847;  International,  etc, 
R.  Co.  V.  Jacobs,  (Civ.  App.  1904)  84  S.  W.. 
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the  determination  of  the  court,  and  it  is  error  for  the  court  to  submit  it 


288;  International,  etc.,  R.  Co.  v.  Jourdan, 
(Civ.  App.  1904)  84  S.  W.  266;  Galveston, 
etc.,  R.  Co.  V.  Manns,  (Civ.  App.  1904)  84 
S.  W.  254;  San  Antonio,  etc.,  R.  Co.  v.  Ste- 
vens, (Civ.  App.  1904)  83  S.  W.  235;  Inter- 
national, etc.,  R.  Co.  V.  McVey,  (Civ.  App. 
1904)  81  S.  W.  991,  83  S.  W.  34;  Texas 
Cent.  R.  Co.  v.  Pelfrey,  35  Tex.  Civ.  App. 
501,  80  S.  W.  1036;  Missouri,  etc.,  R.  Co.  v. 
Hoskins,  34  Tex.  Civ.  App.  627,  79  S.  W. 
369;  Galveston,  etc.,  R.  Co.  v.  Butshek,  34 
Tex.  Civ.  App.  194,  78  S.  W.  740;  Texas,  etc., 
R.  Co.  V.  Kelly,  34  Tex.  Civ.  App.  21,  80 
S.  W.  1073;  International,  etc.,  R.  Co.  v. 
Penn,  (Civ.  App.  1904)  79  S.  W.  624;  Gal- 
veston, etc.,  R.  Co.  V.  Walker,  (Civ.  App. 
1903)  76  S.  W.  228;  Texas  Cent.  R.  Co.  v. 
Bender,  32  Tex.  Civ.  App.  568,  75  S.  W. 
561;  Texas  Portland  Cement  Co.  v.  Poe,  32 
Tex.  Civ.  App.  469,  74  S.  W.  563;  Texas 
Cent.  R.  Co.  v.  Yarbro,  32  Tex.  Civ.  App. 
246,  75  S  W.  357;  Missouri,  etc.,  R.  Co.  v. 
Jones,  (Civ.  App.  1903)  75  S.  W.  53;  Mis- 
souri, etc.,  R.  Co.  V.  Bodie,  32  Tex.  Civ.  App. 
168,  74  S.  W.  100;  Rea  v.  St.  Louis  South- 
western R.  Co.,  (Civ.  App.  1903)  73  S.  W. 
555;  Gulf,  etc.,  R.  Co.  v.  Garren,  (Civ.  App. 
1903)  72  S.  W.  1028;  San  Antonio,  etc.,  R. 
Co.  V.  Ankerson,  31  Tex.  Civ.  App.  327,  72 
S.  W.  219;  Galveston,  etc.,  R.  Co.  v.  Court- 
ney, 30  Tex.  Civ.  App.  544,  71  S.  W.  307; 
Galveston,  etc.,  R.  Co.  v.  Pendleton,  30  Tex. 
Civ.  App.  431,  70  S.  W.  996;  Galveston,  etc., 
R.  Co.  V.  Puente,  30  Tex.  Civ.  App.  246,  70 
S.  W.  362;  Gulf,  etc.,  R.  Co.  v.  Cornell,  29 
Tex.  Civ.  App.  596,  69  S.  W.  980;  Parks  v. 
St.  Louis  Southwestern  R.  Co.,  29  Tex.  Civ. 
App.  551,  69  S.  W.  125;  Missouri,  etc.,  R. 
Co.  V.  Mayfield,  29  Tex.  Civ.  App.  477,  68 
S.  W.  807;  American  Cotton  Co.  v.  Smith, 
29  Tex.  Civ.  App.  425,  69  S.  W.  443;  Mis- 
souri, etc.,  R.  Co.  V.  Pawkett,  28  Tex.  Civ. 
App.  583,  68  S.  W.  323;  San  Antonio,  etc., 
R.  Co.  V.  Connell,  27  Tex.  Civ.  App.  533,  66 
S.  W.  246 ;  Galveston,  etc.,  R.  Co.  v.  Quay,  27 
Tex.  Civ.  App.  516,  66  S.  W.  219 ;  Galveston, 
etc.,  R.  Co.  V.  Sanchez,  (Civ.  App.  1901)  65 
S.  W.  893;  Gulf,  etc.,  R.  Co.  v.  Newman,  27 
Tex.  Civ.  Apn.  77,  64  S.  W.  790;  Burns  v. 
Merchants',  etc.,  Oil  Co.,  26  Tex.  Civ.  App. 
223,  63  S.  W.  1061 ;  De  la  Vergne  Refrigerat- 
ing Mach.  Co.  V.  Stahl,  24  Tex.  Civ.  App. 
471,  60  S.  W.  319;  Bookrum  r.  Galveston, 
etc.,  R.  Co.,  (Civ.  App.  1900)  57  S.  W.  919; 
Galveston,  etc.,  R.  Co.  d.  Nicholson,  (Civ. 
App.  1900)  57  S.  W.  693;  De  Walt  v.  Hous- 
ton, etc.,  R.  Co.,  22  Tex.  Civ.  App.  403,  55 
S.  W.  534;  International,  etc.,  R.  Co.  v.  El- 
kins,  (Civ.  App.  1899)  54  S.  W.  931;  Inter- 
national, etc.,  R.  Co.  V.  Hawes,  (Civ,  App. 
1899)  54  S.  W.  325;  Gulf,  etc.,  R.  Co.  v. 
Harris,  (Civ.  App.  1899)  51  S.  W.  864; 
Galveston,  etc.,  R.  Co.  v.  Gormlev,  (Civ.  App. 
1896)  35  S.  W.  488;  Eddy  r.  Bodkin,  (Civ. 
App.  1894)  28  S.  W.  54;  Missouri,  etc.,  R. 
Co.  v.  Woods,  (Civ.  App.  1894)  25  S.  W. 
741. 

Utah, —  Merrill  v.  Oregon  Short  Line  R. 
[94] 


Co.,  29  Utah  264,  81  Pac.  85,  110  Am.  St. 
Rep.  695;  Moyes  v.  Ogden  Sewer  Pipe,  etc., 
Co.,  28  Utah  148,  77  Pac.  610;  Garity  v.  Bul- 
lion-Beck, etc.,  Min.  Co.,  27  Utah  534,  78 
Pac.  556;  Hicks  v.  Southern  Pac.  Co.,  27 
Utah  526,  76  Pac.  625;  Hone  v.  Mammoth 
Min.  Co.,  27  Utah  168,  75  Pac.  381;  Boyle  v. 
Union  Pac.  R.  Co.,  25  Utah  420,  71  Pac.  988; 
Chapman  v.  Southern  Pac.  Co.,  12  Utah  30,  41 
Pac.  551;  W^ells  v.  Denver,  etc.,  R.  Co.,  7 
Utah  482,  27  Pac.  688. 

Vermont. —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288,  52  AtL  531,  93  Am.  St.  Rep. 
887 ;  La  Flam  r.  Missisquoi  Pulp  Co.,  74  Vt. 
125,  52  Atl.  526 ;  Lambert  v.  Missisquoi  Pulp 
Co.,  72  Vt.  278,  47  Atl.  1085;  Sherman  t;. 
Delaware,  etc.,  Canal  Co.,  71  Vt.  325,  45  Atl. 
227. 

Virginia. —  Norfolk,  etc.,  R,  Co.  v.  Spencer, 
104  Va.  657,  52  S.  E.  310;  Fisher  v.  Chesa- 
peake, etc.,  R.  Co.,  104  Va.  635,  52  S.  E.  373, 
2  L.  R.  A.  N.  S.  954;  Johnston  v.  Moora 
Lime  Co.,  104  Va.  547,  52  S.  E.  360;  Vir- 
ginia Iron,  etc.,  Co.  v.  Lore,  104  Va.  217,  51 
S.  E.  371;  Virginia  Portland  Cement  Co.  v. 
Luck,  103  Va.  427,  49  S.  E.  577 ;  Chesapeake, 
etc.,  R.  Co.  V.  Pierce,  103  Va.  99,  48  S.  E. 
534;  Chesapeake,  etc.,  R.  Co.  v.  Lash,  (1896) 
24  S.  E.  385;  Bertha  Zinc  Co.  v.  Martin,  93 
Va.  791,  22  S.  E.  869,  70  L.  R.  A.  999. 

Washington. —  Hansen  v.  Seattle  Lumber 
Co.,  41  Wash.  349,  83  Pac.  102;  Williams  v. 
Ballard  Lumber  Co.,  41  Wash.  338,  83  Pac. 
323;  Dossett  v.  St.  Paul,  etc..  Lumber  Co.,  40 
Wash.  276,  82  Pac.  273;  Hart  V.  Cascade 
Timber  Co.,  39  Wash.  279,  81  Pac.  738;  Sand- 
quist  V.  Independent  Tel.  Co.,  38  Wash.  313, 
80  Pac.  539 ;  Jancko  v.  West  Coast  Mfg.,  etc., 
Co.,  34  Wash.  556,  76  Pac.  78;  Currans  r. 
Seattle,  etc.,  R.,  etc.,  Co.,  34  Wash.  512,  76 
Pac.  87;  Crooker  v.  Pacific  Lounge,  etc.,  Co., 
34  Wash.  191,  75  Pac.  632;  Gaudie  v.  North- 
ern Lumber  Co.,  34  Wash.  34,  74  Pac.  1009 : 
Bailey  v.  Cascade  Timber  Co.,  32  Wash.  310, 
73  Pac.  385;  McDannald  v.  Washington,  etc., 
R.  Co.,  31  W^ash.  585,  72  Pac.  481;  Morton  v. 
Moran  Bros.  Co.,  30  Wash.  362,  70  Pac.  968 ; 
Green  v.  W^estern  American  Co.,  30  Wash.  87, 
70  Pac.  310;  Christianson  v.  Pacific  Bridge 
Co.,  27  Wash.  582,  68  Pac.  191. 

Wisconsin. —  Johnson  v.  St.  Paul,  etc..  Coal 
Co.,  126  Wis.  492,  105  N.  W.  1048;  Coolidge 
V.  Hallauer,  126  Wis.  244,  105  N.  W.  568; 
Zentner  v.  Oshkosh  Gas  Light  Co.,  126  Wis. 
196,  105  N.  W.  911;  Williams  V.  North  Wis- 
consin Lumber  Co.,  124  Wis.  328,  102  N.  W. 
589;  Horn  v.  La  Crosse  Box  Co.,  123  Wis. 
399,  101  N.  W.  935;  Kamp  v.  Coxe,  122  Wis. 
206,  99  N.  W.  366;  Kath  v.  Wisconsin  Cent. 
R.  Co.,  121  Wis.  503,  99  N.  W.  217;  Bain  r. 
Northern  Pac.  R.  Co.,  120  Wis.  412,  98  N.  W. 
241;  Revolinski  v.  Adams  Coal  Co.,  118  Wis. 
324,  95  N.  W.  122 ;  Kennedv  v.  Lake  Superior 
Terminal,  etc.,  R.  Co.,  93  Wis.  32,  66  N.  W. 
1137;  Disotell  v.  Henry  Luther  Co.,  90  Wis. 
635,  64  N.  W.  425;  Baltzer  v.  Chicago,  etc., 
R.  Co.,  89  Wis.  257,  60  N.  W.  716;  Coif  r. 
Chicago,  etc.,  R.  Co.,  87  Wis.  273,  58  N.  W. 
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408;  Nadau  r.  White  River  Lumber  Co.,  76 
Wis.  120,  43  N.  W.  1135,  20  Am.  St.  Rep.  29; 
Neilon  v.  Marinette,  etc.,  Paper  Co.,  75  Wis. 
579,  44  N.  W.  772;  Sorenson  i;.  Menasha 
Paper,  etc.,  Co.,  56  Wis.  338,  14  N.  W.  446; 
Kelley  v.  Chicago,  etc.,  R.  Co.,  50  Wis.  381, 
7  N.  W.  291;  Cottrill  v.  Chicago,  etc.,  R.  Co., 
47  Wis.  634,  3  N.  W.  376,  32  Am.  Rep.  796; 
Ditberner  r.  Chicago,  etc.,  R.  Co.,  47  Wis.  138, 

2  N.  W.  69. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Egeland,  163  U.  S.  93,  16  S.  Ct.  975,  41  L.  ed. 
82  [affirming  5Q  Fed.  200,  5  C.  C.  A.  471]; 
Washington,  etc.,  R.  Co.  v.  McDade,  135  U.  S 
554,  10  S.  Ct.  1044,  34  L.  ed.  235  [affirming 
5  Mackey  (D.  C.)  144];  Dunlap  v.  North- 
eastern R.  Co.,  130  U.  S.  649,  9  S.  Ct.  647,  32 
L.  ed.  1058;  Kane  v.  Northern  Cent.  R.  Co., 
128  U.  S.  91,  9  S.  Ct.  16,  32  L.  ed.  339; 
Northern  Pac.  R.  Co.  v.  Mares,  123  U.  S. 
710,  8  S.  Ct.  321,  31  L.  ed.  296  [affirming 

3  Dak.  336,  21  N.  W.  5];  Cunard  Steam- 
ship Co.  V.  Carey,  119  U.  S.  245,  7  S.  Ct. 
1360,  30  L.  ed.  354;  Hayward  v.  Key,  138 
Fed.  34,  70  C.  C.  A.  402 ;  Hawley  v.  Chicago, 
etc.,  R.  Co.,  133  Fed.  150,  66  C.  C.  A.  216; 
Chicago,  etc.,  R.  Co.  v.  Benton,  132  Fed.  460, 

65  C.  C.  A.  660;  Sauvageau  v.  River  Spin- 
ning Co.,  129  Fed.  961;  Wheeler  v.  Oak 
Harbor  Head  Lining,  etc.,  Co.,  126  Fed.  348, 
61  C.  C.  A.  250;  Olsen  v.  Cook  Inlet  Coal 
Fields  Co.,  121  Fed.  726,  58  C.  C.  A.  146; 
Northern  Pac.  R.  Co.  v.  Tynan,  119  Fed.  288, 
56  C.  C.  A.  192;  Alaska  United  Gold  Min. 
Co.  V.  Muset,  114  Fed.  66,  52  C.  C.  A.  14; 
Southern  R.  Co.  v.  Craig,  113  Fed.  76,  51 
C.  C.  A.  63 ;  Baltimore,  etc.,  R.  Co.  v.  Burris, 
111  Fed.  882,  50  C.  C.  A.  48;  Western  Union 
Tel.  Co.  V.  Burgess,  108  Fed.  26,  47  C.  C.  A. 
168;  Mason,  etc.,  R.  Co.  v.  Yockey,  103  Fed. 
265,  43  C.  C.  A.  228 ;  Mexican  Cent.  R.  Co.  v. 
Eckman,  102  Fed.  274,  42  C.  C.  A.  344; 
Herrick  v.  Quigley,  101  Fed.  187,  41  C.  C.  A. 
294;  Nelson  v.  New  Orleans,  etc.,  R.  Co., 
100  Fed.  731,  40  .  C.  C.  A.  673;  Bethlehem 
Iron  Co.  V.  Weiss,  100  Fed.  45,  40  C.  C.  A. 
270;  Northern  Cent.  R.  Co.  V.  Herchiskel,  74 
Fed.  460,  20  C.  C.  A.  593 ;  Hayes  v.  Northern 
Pac.  R.  Co.,  74  Fed.  279,  20  C.  C.  A.  52; 
Lake  Erie,  etc.,  R.  Co.  v.  Craig,  73  Fed.  642, 
19  C.  C.  A.  631;  Oregon,  etc.,  R.  Co.  t\  Tracy, 

66  Fed.  931,  14  C.  C.  A.  199;  Northern  Pac. 
R.  Co.  V.  Mortenson,  63  Fed.  530,  11  C.  C. 
A.  335;  Northern  Pac.  R.  Co.  v.  Teeter,  63 
Fed.  527,  11  C.  C.  A.  332;  Norman  v.  Wabash 
R.  Co.,  62  Fed.  727,  10  C.  C.  A.  617;  Griffin 
V.  Overman  Wheel  Co.,  61  Fed.  568,  9  C.  C. 
A.  542;  Kansas  City,  etc.,  R.  Co.  v.  Kirk- 
sey,  60  Fed.  999,  9  C.  C.  A.  321;  Southern 
Pac.  R.  Co.  V.  Burke,  69  Fed.  704,  9  C.  C.  A. 
229;  Haas  v.  Balch,  56  Fed.  984,  6  C.  C.  A. 
201  ;  Union  Pac.  R.  Co.  v.  Jarvi,  53  Fed.  65, 
3  C.  C.  A.  433;  Northern  Pac.  R.  Co.  v. 
Nickels,  50  Fed.  718,  1  C.  C.  A.  625;  New 
Jersey,  etc.,  R.  Co.  v.  Young,  49  Fed.  723, 
1  C.  C.  A.  428;  Grant  v.  Union  Pac.  R.  Co., 
45  Fed.  673 ;  Rillston  v.  Mather,  44  Fed.  743 ; 
Tolander  v.  Sunlin^  44  Fed.  564;   Seese  v. 
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Northern  Pac.  R.  Co.,  39  Fed.  487;  Crew 
V.  St.  Louis,  etc.,  R.  Co.,  20  Fed.  87. 

Canada. —  Day  v.  Dominion  Iron,  etc.,  Co.. 
36  Nova  Scotia  113;  Scriver  v.  Lowe,  32  Ont 
290;  Moore  v.  J.  D.  Moore  Co.,  4  Ont,  L. 
Rep.  167. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1089-1132. 

Imminence  of  danger. —  Whether  danger  is 
so  obvious  and  imminent  that  no  ordinarily 
prudent  person  would  consent  to  undertake 
it  is  usually  a  question  for  the  jury  under 
all  the  facts  and  circumstances  of  the  case. 
Walker  v.  Shelton,  59  Kan.  774,  52  Pac.  441 ; 
Pennsylvania  R.  Co.  v.  Snyder,  55  Oliio  St. 
342,  45  N.  E.  559,  60  Am.  St.  Rep.  700: 
Folk  V.  Schaeffer,  186  Pa.  St.  253,  40  Atl. 
401;  Houston,  etc.,  R.  Co.  v.  Milam,  (Tex. 
Civ.  App.  1900)  58  S.  W.  735,  (Civ.  App. 
1901)  60  S.  W.  591;  Dryburg  v.  Mercur 
Gold  Min.,  etc.,  Co.,  18  Utah  410,  55  Pac. 
367 ;  Reese  v.  Morgan  Silver  Min.  Co.,  17 
Utah  480,  54  Pac.  759;  Southern  Bell  Tel., 
etc.,  Co.  V.  Clements,  98  Va.  1,  34  S.  E. 
951 ;  George  v.  Clark,  85  Fed.  60-8,  29  C.  C.  A. 
374. 

81.  District  of  Columlia. — ^Mills  v.  Orange, 
etc.,  R.  Co.,  2  MacArthur  314. 

Georgia. —  Evans  v.  Josephine  Mills,  119 
Ga.  443,  46  S.  E.  674;  Roberts  v.  Albany, 
etc.,  R.  Co.,  114  Ga.  678,  40  S.  E.  698;  Gass- 
away  v.  Georgia  Southern  R.  Co.,  69  Ga.  347. 

Illinois. — ■  Lake  Shore  Foundry  Co.  v.  Ra- 
kowski,  54  111.  App.  213. 

loioa. —  McLeod  v.  Chicago,  etc.,  R.  Co., 
125  Iowa  270,  101  N.  W.  77;  Oleson  v.  Maple 
Grove  Coal,  etc.,  Co.,  115  Iowa  74,  87  N.  W. 
736;  Conners  Burlington,  etc.,  R.  Co.,  74 
Iowa  383,  37  N.  W.  966. 

Kentucky. —  Brown  v.  Louisville,  etc.,  R. 
Co.,  65  S.  W.  588,  23  Ky.  L.  Rep.  1504. 

Maine. —  Babb  v.  Oxford  Paper  Co.,  99 
Me.  298,  59  Atl.  290. 

Massachusetts. —  Dacey  v.  New  York,  etc., 
R.  Co.,  168  Ma&s.  479,  47  N.  E.  418. 

Minnesota. —  Swenson  v.  Osgood,  etc.,  Mfg. 
Co.,  91  Minn.  509,  98  N.  W.  645. 

Missouri. —  Caldwell  v.  Missouri  Pac.  R. 
Co.,  181  Mo.  455,  80  S.  W.  897. 

Nebraska. — Hubler  v.  Johnson-McLain  Co., 
(1905)  105  N.  W.  247;  Fielding  v.  Chicago, 
etc.,  R.  Co.,  (1904)  101  N.  W.  1022;  Fay  v. 
Chicago,  etc.,  R.  Co.,  (1903)  96  N.  W.  638. 

Neto  Jersey. —  Gill  v.  National  Storage  Co., 
70  N.  J.  L.  53,  56  Atl.  146. 

Neio  York. —  McQiiigan  v.  Delaware,  etc., 
R.  Co.,  122  N.  Y.  618,  26  N.  E.  13;  Hartwig 
v.  Bay  State  Shoe,  etc.,  Co.,  118  N.  Y.  664, 
23  N.  E.  24  [reversing  43  Hun  425]  ;  Pal- 
cheski  v.  Brooklyn  Heights  R.  Co.,  69  N.  Y. 
App.  Div.  440,  74  N.  Y.  Suppl.  987;  Sprong 
V.  Boston,  etc.,  R.  Co.,  60  Barb.  30;  Fades  r. 
Clark,  55  N.  Y.  Super.  Ct.  132,  11  N.  Y.  St. 
725. 

Pennsylvania. —  Jones  i\  Scranton  Coal 
Co.,  211  Pa.  St.  577,  61  Atl.  577;  Owens  v. 
T'-omps  Kent  Mfg.  Co.,  211  Pa.  St.  406,  60 
Atl.  9S7 ;  Schlemmer  v.  Buffalo,  etc.,  R.  Co., 
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tiff,  there  is  no  necessity  for  a  submission  of  the  issues  of  contributory 
negligence.^^ 

7.  Instructions^^  —  a.  In  General  —  (i)  Fobm  and  Sufficiency  Generally. 
The  general  rules  of  law  governing  instructions  in  civil  actions  apply  in  the  case 
of  an  action  by  a  servant  to  recover  for  personal  injuries.^^    As  in  other  cases  an 


207  Pa.  St.  198,  56  Atl.  417;  Matthews  v. 
Park,  159  Pa.  St.  579,  28  Atl.  435;  Bemisch 
V.  Roberts,  143  Pa.  St.  1,  21  Atl.  998;  Zurn 
t\  Tetlow,  134  Pa.  St.  213,  19  Atl.  504. 

Rhode  Island. —  Gaflney  v.  J.  0.  Inman 
Mfg.  Co.,  18  R.  I.  781,  31  Atl.  6. 

Texas. —  International,  etc.,  R.  Co.  v.  Vil- 
lareal,  36  Tex.  Civ.  App.  532,  82  S.  W.  1063 ; 
Hettick  V.  Hillje,  33  Tex.  Civ.  App.  571, 
77  S.  W.  641;  Young  v.  Halm,  (Civ.  App. 
1902)  69  S.  W.  203;  Dupree  v.  Alexander, 
29  Tex.  Civ.  App.  31,  68  S.  W.  739;  Texas 
Cent.  R.  Co.  v.  Lyons,  (Civ.  App.  1896)  34 
S.  W.  362;  Harrison  v.  Texas,  etc.,  R.  Co., 
(Civ.  App.  1895)  31  S.  W.  242. 

Washington. —  Steeples  i\  Panel,  etc.,  Co., 
33  Wash.  359,  74  Pac.  475;  Pugh  v.  Oregon 
Imp.  Co.,  14  Wash.  331,  44  Pac.  547,  689. 

Wisconsin. —  Groth  v.  Thomann,  110  Wis. 
488,  86  N.  W.  178;  Jones  v.  Sutherland,  91 
Wis.  587,  65  N.  W.  496;  Kliegel  v.  Weisel, 
etc.,  Mfg.  Co.,  84  Wis.  148,  53  N.  W.  1119; 
Peffer  v.  Cutler,  83  Wis.  281,  53  N.  W.  508. 

United  States. —  Richmond  Locomotive 
Works  V.  Ramsey,  131  Fed.  197,  65  CCA. 
503;  Erie  R.  Co.  v.  Kane,  118  Fed.  223,  55 
C.  C  A.  129. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  1089-1132. 

82.  Hettich  v.  Hillje,  33  Tex.  Civ.  App. 
571,  77  S.  W.  641. 

83.  Assumptions  of  judge  as  to  facts  see 
Trial. 

Error  in  instruction  cured  by  withdrawal 
or  giving  other  instructions  see  Trial. 

Necessity  and  sufficiency  of  request  for  in- 
structions see  Trial. 

Necessity  and  sufficiency  of  request  sub- 
mitting matters  of  law  not  controverted  by 
law  see  Trial. 

Request  for  instructions  see  Trial. 

Right  to  object  to  instructions  see  Trial. 

Sufficiency  of  charge  as  a  whole  see  Trial. 

Waiver  of  objection  to  instructions  see 
Trial. 

84.  See  Trial. 

Instances  of  instructions  held  correct. — 

Skelton  v.  Pacific  Lumber  Co.,  140  Cal.  507, 
74  Pac.  13;  Belt  R.  Co.  v.  Confrey,  209  111. 
344,  70  N.  E.  773;  Ide  v.  Fratcher,  96  111. 
App.  542  [affirmed  in  194  111.  552,  62  N.  E. 
8141  ;  St.  Louis,  etc.,  R.  Co,  v.  Cronin,  87 
111.  App.  524;  Consolidated  Stone  Co.  v. 
Morgan,  160  Ind.  241,  66  N.  E.  696;  Clear 
Creek  Stone  Co.  v.  Dearmin,  160  Ind.  162, 
66  N.  E.  609;  Terre  Haute,  etc.,  R.  Co.  v. 
Rittenhouse,  28  Ind.  App.  633,  62  N.  E.  295 ; 
Illinois  Cent.  R.  Co.  v.  Leisure,  90  S.  W. 
269,  28  Kv.  L.  Rep.  768;  Mergenthaler-Hor- 
ton  Basket  Mach.  Co.  v.  Lyon,  89  S.  W.  522, 
28  Ky.  L.  Rep.  471;  Philadelphia,  etc.,  R.  Co. 
V.  Devers,  101  Md.  341,  61  Atl.  418;  O'Dris- 
coU  V.  Faxon,  156  Mass.  527,  31  N.  E.  685; 


Clark  V.  Soule,  137  Mass.  380;  Ribich  v. 
Lake  Superior  Smelting  Co.,  123  Mich.  401, 
82  N.  W.  279,  81  Am.  St.  Rep.  215,  48 
L.  R.  A.  649;  O'Hare  v.  Chicago,  etc.,  R. 
Co.,  95  Mo.  662,  9  S.  W.  23;  Cameron  v. 
B.  Roth  Tool  Co.,  108  Mo.  App.  265,  83 
S.  W.  279;  Knight  v.  Sadtler  Lead,  etc., 
Co.,  91  Mo.  App.  574;  O'Leary  v.  Buffalo 
Union  Furnace  Co.,  100  N.  Y.  App.  Div.  136, 
91  N.  Y.  Suppl.  579;  Purcell  v.  Hoffman 
House,  97  N.  Y.  App.  Div.  307,  89  N.  Y. 
Suppl.  975;  McDonald  v.  Postal  Tel.  Co.,  22 
R.  I.  131,  46  Atl.  407;  Morriss  v.  Bowers, 
105  Tenn.  59,  58  S.  W.  328;  Gulf,  etc.,  R. 
Co.  V.  Wells,  (Tex.  1891)  16  S.  W.  1025; 
Missouri,  etc.,  R,  Co.  v.  Keefe,  (Tex.  Civ. 
App.  1905)  84  S.  W.  679;  International, 
etc.,  R.  Co.  V.  Villareal.  36  Tex.  Civ.  App. 
532,  82  S.  W.  1063;  Houston,  etc.,  R.  Co. 
V.  Jennings,  36  Tex.  Civ.  App.  375,  81  S.  W. 
822;  Galveston,  etc.,  R.  Co.  v.  Mortson, 
31  Tex.  Civ.  App.  142,  71  S.  W.  770;  Gulf, 
etc.,  R.  Co.  V.  Hill,  29  Tex.  Civ.  App.  12,  70 
S.  W.  103;  Galveston,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1894)  28  S.  W^  110;  Eddy  v. 
Prentice,  8  Tex.  Civ.  App.  58,  27  S.  W.  1063; 
Virginia,  etc..  Wheel  Co.  v.  Harris,  103  Va. 
708,  49  S.  E.  991;  Johnson  v.  St.  Paul,  etc., 
Coal  Co.,  126  Wis.  492,  105  N.  W.  1048; 
Mountain  Copper  Co.  v.  Van  Buren,  133  Fed. 
1,  66  C.  C.  A.  151. 

Duty  to  give. —  Morbey  v.  Chicago,  etc.,  R. 
Co.,  105  Iowa  46,  74  Vv.  751;  Stauning  v. 
Great  Northern  R.  Co.,  88  Minn.  480,  93 
IS.  W.  518;  Illinois  Cent.  R.  Co.  v.  Abrams, 
84  Miss.  456,  36  So.  542;  Cleveland,  etc.,  R. 
Co.  V.  Baker,  91  Fed.  224,  33  C.  C.  A.  468. 

Not  error  to  refuse  instruction  covered  by 
other  instructions  see  Texas  Cent.  R.  Co.  v. 
Fox,  24  Tex.  Civ.  App.  295,  59  S.  W.  49. 

In  the  absence  of  evidence  to  sustain  plain- 
tiff's cause  of  action,  an  affirmative  charge 
in  favor  of  defendant  should  be  given.  High- 
land Ave.,  etc.,  R.  Co.  v.  Miller,  120  Ala. 
535,  24  So.  955.  See  also  Parks  v.  St.  Louis 
Southwestern  R.  Co.,  29  Tex.  Civ.  App.  551, 
69  S.  W.  125;  Montanye  v.  Northern  Elec- 
trical Mfg.  Co.,  127  Wis.  22,  105  N.  W.  1043. 

Where  the  evidence  is  conflicting,  a  bind- 
ing instruction  is  properly  refused.  Smith  v. 
Oil  City  Tube  Co.,  183  Pa.  St.  485,  38  All. 
1014. 

Must  not  ignore  material  evidence  see 
Crown  Cotton  Mills  v.  McNally,  123  Ga.  35, 

51  S.  E.  13. 

Must  not  give  undue  prominence  to  par- 
ticular facts  or  issues  see  Ashland  Coal,  etc., 
R.  Co.  V.  Wallace,  101  Ky.  626,  42  b.  W.  744, 
43  S.  W.  207,  19  Ky.  L.  Rep.  849;  National 
Enameling,  etc.,  Co.  v.  Cornell,  95  Md.  524, 

52  Atl.  588. 

Must  limit  evidence  to  purpose  for  which 
it  was  admitted. —  Brush  Electric  Light,  etc., 
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instruction  must  be  supported  by  some  evidence,^^'  and  must  be  pertinent,^  defi- 
nite/^ and  not  calculated  to  mislead  the  jury.^^  To  be  sufficient,  an  instruction 
should  be  complete  in  itself ;     but  all  the  instructions  are  to  be  read  together,  and 


Co.  V.  Wells,  103  Ga.  512,  30  S.  E.  533.  Com- 
pare  Missouri,  etc.,  E.  Co.  v.  Kellerman,  { Tex. 
Civ.  App.  1905)  87  S.  VV.  401,  in  which  it 
was  held  that  an  instruction  was  properly 
refused  which  restricted  the  evidence  unduly. 

Technical  language. —  On  the  issue  of  a  re 
lease  given  by  a  servant,  an  instruction  to 
find  for  defendant  if  the  jury  should  find 
that  the  "  release  in  question  was  the  act  and 
deed  of  the  servant "  was  properly  refused, 
where  there  was  no  instruction  explaining 
the  quoted  language.  Momence  Stone  Co.  v. 
Turrell,  205  111.  515,  68  N.  E.  1078  [affirming 
106  111.  App.  160]. 

An  instruction  which  is  a  mere  statement 
of  fact  is  properly  refused.  Lowrimore  v. 
Palmer  Mfg.  Co.,  60  S.  C.  153,  38  S.  E.  430. 

Harmless  error  see  Ford  t\  Chicago,  etc.,  R. 
Co.,  (Iowa  1897)  71  N.  W.  332. 

85.  Florida. —  Louisville,  etc.,  R.  Co.  f. 
Jones,  50  Fla.  225,  39  So.  485. 

Georgia. —  Raleigh,  etc.,  R.  Co.  v.  Allen, 
106  Ga.  572,  32  S.  E.  622. 

Illinois. —  Momence  Stone  Co.  i".  Turrell, 
205  111.  515,  68  ^J.  E.  1078  [affirming  106  111. 
App.  160]  ;  Sugar  Creek  Min.  Co.  v.  Peterson, 
177  111.  324,  52  N.  E.  475  [reversing  75  III. 
App.  631].  Compare  Spring  Valley  Coal  Co. 
V.  Rowatt,  196  111.  156,  63  N.  E.  649  [affirm- 
ing 96  111.  App.  248]. 

Iowa. —  Quinn  v.  Chicago,  etc.,  R.  Co.,  107 
Iowa  710,  77  N.  W.  464. 

Kentucky. —  See  Louisville,  etc.,  R.  Co.  v. 
Gilliam,  71  S.  W.  863,  24  Ky.  L.  Rep.  1536, 
in  which  the  evidence  was  held  to  warrant 
an  instruction  on  punitive  damages  on  the 
ground  of  wilful  negligence. 

Minnesota. —  McGrath  v.  Great  Northern  R. 
Co.,  76  Minn.  146,  78  N.  W.  972. 

Missouri. —  SSe  Curtis  v.  McNair,  173  Mo. 
270,  73  S.  W.  167. 

Islew  York. —  See  Schapiro  v.  Levy,  101 
N.  Y.  App.  Div.  444,  91  N.  Y.  Suppl.  1044, 
holding  erroneous  an  instruction  that  the  jury 
might  consider  the  failure  to  produce  certain 
books  which  were  inadmissible  in  evidence. 

Texas. —  Mayton  v.  Sonnefield,  (Civ.  App. 
1898)  48  S.  W.  608.  Compare  Galveston,  etc., 
R.  Co.  V.  Pendleton,  30  Tex.  Civ.  App.  431, 
70  S.  W.  996. 

Utah. —  Konold  v.  Rio  Grande  Western  R. 
Co.,  21  Utah  379,  60  Pac.  1021,  81  Am.  St. 
Rep.  693. 

See  34  Cent.  Dig.  tit.  ''Master  and 
Servant,"  §  1133. 

Must  not  be  founded  on  controverted  evi- 
dence see  Murray  v.  Rivers,  174  Mass.  46,  54 
N.  E.  358. 

86.  Vogel  V.  American  Bridge  Co.,  88  N.  Y. 
App.  Div.  68,  84  N.  Y.  Suppl.  799. 

87.  Illustration  held  too  general  see  Duerst 
V.  St.  Louis  Stamping  Co.,  163  Mo.  607,  63 
S.  W.  827. 

88.  Alabama. —  Alabama  Great  Southern 
R.  Co.  V.  Davis,  119  Ala.  572,  24  So.  862. 
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Georgia. —  Western,  etc.,  R.  Co.  v.  Jackson, 
113  Ga.  355,  38  S.  E.  820.  Compare  Augusta 
V.  Owens,  111  Ga.  464,  36  S.  E.  830. 

Illinois. — Armour  i).  Brazeau,  191  111.  117, 
00  N.  E.  904  [reversing  93  111.  App.  235]. 

Indiana. —  Espenlaub  v.  Ellis,  b4  Ind.  App. 
163,  72  N.  E.  527.  Compare  Gould  Steel  Co. 
r.  Richards,  30  Ind.  App.  348,  66  :N.  E.  68. 

loiva. —  Thayer  v.  Smoky  Hollow  Coal  Co., 
121  Iowa  121,  96  N.  W.  718;  Shebeck  v.  Na- 
tional Cracker  Co.,  120  Iowa  414,  94  N.  W. 
930. 

Kentucky. —  Louisville,  etc.,  R.  Co.  f. 
Sander,  44  S.  W.  644,  19  Ky.  L.  Rep.  1941. 

Missouri. — Adolff  v.  Columbia  Pretzel,  etc., 
Co.,  100  Mo.  App.  199,  73  S.  W.  321. 

Iseio  York. —  Cooper  v.  New  York,  etc.,  R. 
Co.,  84  N.  Y.  App.  Div.  42,  82  N.  Y.  Suppl. 
98. 

Ohio. —  National  Malleable  Castings  Co.  v. 
Luscomb,  19  Ohio  Cir.  Ct.  673,  6  Ohio  Cir. 
Dec.  313. 

Texas. —  See  Reser  v.  American  Cotton  Co., 
(Civ.  App.  1903)  71  S.  W.  782. 

Virginia. —  Moon  v.  Richmond,  etc.,  R,  Co., 
78  Va.  745,  49  Am.  Rep.  401. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1133. 

Instructions  held  not  to  be  misleading  see 
Saucier  v.  JSew  Hampshire  Spinning  Mills, 
72  N.  H.  292,  56  Atl.  545;  international,  etc., 
R.  Co.  V.  Mills,  34  Tex.  Civ.  App.  127,  78 
S.  W.  11;  International,  etc.,  R.  Co.  v.  John- 
son, 23  Tex.  Civ.  App.  160,  55  S.  W.  772; 
Missouri,  etc.,  R.  Co.  v.  Milam,  20  Tex.  Civ. 
App.  688,  50  S.  W.  417;  Texas,  etc.,  R.  Co. 
V.  Breadow,  19  Tex.  Civ.  App.  483,  47  S.  W. 
816;  Texas,  etc.,  R.  Co.  v.  Behymer,  189  U.  S. 
468,  23  S.  Ct.  622,  47  L.  ed.  905  [affirming 
112  Fed.  35,  50  C.  C.  A.  106]. 

89.  Pittsburgh,  etc.,  R.  Co.  v.  McGrath,  15 
111.  App.  85.  See  also  the  following  illus- 
trative cases: 

California. —  Killelea  v.  California  Horse- 
shoe Co.,  140  Cal.  602,  74  Pac.  157. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Smith, 
208  111.  608,  70  N.  E.  628.  Compare  La  Salle 
V.  Kostka,  190  111.  130,  60  N.  E.  72  [affirming 
92  111.  App.  91]. 

Indiana. —  Indiana  Natural  Gas,  etc.  Co. 
V.  Vauble,  31  Ind.  App.  370,  68  N.  E.  195. 

North  Carolina. —  Hamrick  v.  Balfour 
Quarry  Co.,  132  N.  C.  282,  43  S.  E.  820. 

Texas. —  Hirsh  v.  Ashe,  35  Tex.  Civ.  App. 
495,  80  S.  W.  650;  Houston  Electric  Co.  t". 
Robenson,  (Civ.  App.  1903)  76  S.  W.  209. 

Virginia. —  Virginia,  etc..  Wheel  Co.  v, 
Chalkley,  98  Va.  62,  34  S.  E.  976. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1133. 

But  see  Mumford  v.  Chicago,  etc.,  R.  Co., 
128  Iowa  685,  104  N.  W.  1135. 

It  is  proper  for  the  court,  in  charging  the 
jury,  to  require  them  to  find  whether  the 
evidence  establishes  the  existence  of  the  speci- 
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an  instruction,  in  some  respects  deficient,  may  be  aided  by  other  instructions 
which  fully  state  the  law.^  Mere  errors  of  form  or  phraseology  which  could  not 
possibly  have  misled  the  jury  are  immaterial.^^ 

(ii)  Conflict  of  Laws.  It  is  the  duty  of  the  court  of  the  state  in  which  an 
action  foi'  personal  injuries  is  brought,  alleged  to  have  occurred  in  another  state, 
to  instruct  tiie  jury  fully  as  to  any  conflict  in  the  laws  of  the  two  states  relative 
to  the  liability  of  the  master  to  his  servant.^^ 

(ni)  Relation  of  Parties.  Where  the  relation  of  the  parties  is  in  issue, 
the  court  should  upon  request  or  of  its  own  motion  properly  instruct  the  jury 
thereon.^^ 


fied  group  of  facts  which,  if  true,  would  in 
law  establish  plaintiff's  cause  of  action  or 
defendant's  defense,  and  to  instruct  the  jury 
that,  if  they  find  such  group  of  facts  to  be 
established  by  the  evidence,  they  should  find 
in  favor  of  the  respective  partv.  Galveston, 
etc.,  R.  Co.  V.  Buch,  27  Tex.  Civ.  App.  283, 
65  S.  W.  681. 

Gross  negligence. —  In  an  action  for  an  in 
jury  from  gross  negligence,  the  court  should 
instruct  as  to  what  constitutes  gross  negli- 
gence.   Cincinnati,  etc.,  R.  Co.  v.  Lewallen, 
32  S.  W.  958,  17  Ky.  L.  Rep.  863. 

90.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Voss,  (1892)  18  S.  W.  IV  2. 

Illinois. —  Whitney,  etc.^  Co.  v.  O'Rourke, 
172  111.  177,  50  I^.  E.  242  [affirming  68  111. 
App.  487] ;  Pardridge  i:  Gilbride,  98  111.  App. 
134. 

loiixi. — Ford  V.  Chicago,  etc.,  R.  Co.,  (1897) 
71  N.  W.  332. 

Missouri. —  Doyle  v.  Missouri,  etc.,  Trust 
Co.,  140  Mo.  1,  41  S.  W.  255;  Ruth  r.  Chi- 
cago, etc.,  R.  Co.,  70  Mo.  App.  190. 

yew  Jersey. —  Belleville  Stone  Co.  v.  Com- 
ben,  62  N.  J.  L.  449,  45  Atl.  1090  [affirming 
61  N.  J.  L.  353,  36  Atl.  641]. 

Tewas. —  Bonner  v.  Glenn,  79  Tex.  531,  15 
S.  W.  572;  Gulf,  etc.,  R.  Co.  v.  Davis,  35  Tex. 
Civ.  App.  285,  80  S.  W.  253;  International, 
etc.,  R.  Co.  V.  Mills,  34  Tex.  Civ.  App.  127, 
78  S.  W.  11;  International,  etc.,  R.  Co.  v. 
Gourley,  21  Tex.  Civ.  App.  579,  54  S.  W.  307; 
Missouri,  etc.,  R.  Co.  v.  Nordell,  20  Tex.  Civ. 
App.  302,  50  S.  W.  601.  But  compare  Paris, 
etc.,  R.  Co.  V.  Stokes,  (Civ.  App.  1897)  41 
S.  W.  484. 

Washington. —  Goldthorpe  v.  Clark-Nicker- 
son  Lumber  Co.,  31  Wash.  467,  71  Pac.  1091; 
Shannon  v.  Consolidated  Tiger,  etc.,  Min.  Co., 
24  Wash.  119,  64  Pac.  169. 

United  States. —  Swift  v.  Short,  92  Fed. 
507,  34  C.  C.  A.  545. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1133. 

91.  Dyas  v.  Southern  Pac.  Co.,  140  Cal. 
296,  73  Pac.  972;  Pagels  v.  Mever,  193  111. 
172,  61  N.  E.  1111  [reversing  88  111.  App. 
169]  :  Rinake  v.  Victor  Mfg.  Co.,  58  S.  C.  360, 
30  S.  E.  700;  St.  Louis  Southwestern  R.  Co. 
r.  Smith,  36  Tex.  Civ.  App.  336,  70  S.  W. 
789;  Missouri,  etc.,  R.  Co.  v.  Johnson,  (Tex. 
Civ.  App.  1901)  67  S.  W.  769  [affirmed  in  95 
Tex.  409,  67  S.  W.  768]  ;  San  Antonio,  etc., 
R.  Co.  V.  Beam,  (Tex.  Civ.  App.  1899)  50 
S.  W.  411. 


92.  In  Texas  a  master  cannot  be  held 
liable  for  the  consequences  of  the  negligence 
of  a  fellow  servant  of  plaintiff,  the  master's 
servant.  In  Kansas  the  rule  is  otherwise.  In 
a  suit  brought  in  Kansas  against  a  railroad 
corporation  by  a  brakeman  to  recover  dam- 
ages for  injuries  caused  in  Texas  by  the  neg- 
ligence of  the  employees  of  the  corporation, 
whose  duty  it  was  to  give  notice  of  a  fall  of 
gravel  on  the  track,  the  judge  presiding  at 
the  trial  failed  to  make  clear  to  the  jury  the 
distinction  between  the  rule  prevailing  in 
Texas  and  that  prevailing  in  Kansas,  and  a 
verdict  was  rendered  for  plaintiff.  It  was 
held  that  a  new  trial  should  be  granted. 
Atchison,  etc.,  R.  Co.  v.  Moore,  29  Kan. 
632. 

In  an  action  in  North  Carolina  against  a 
railroad  company  for  wrongfully  causing  the 
death  of  an  engineer  on  a  part  of  its  road  in 
South  Carolina,  an  attorney  from  the  latter 
state  testified  that,  under  the  constitution  of 
that  state,  knowledge  by  the  deceased  of  the 
dangerous  condition  of  the  trestle  by  the  fall- 
ing of  which  he  was  killed  would  not  defeat 
recovery  for  his  death,  and  cited  South  Caro- 
lina cases  in  support  of  his  statement.  On 
cross-examination,  witness  testified  that  any 
degree  of  contributory  negligence  would  de- 
feat recovery,  and  defined  "  contributory  neg- 
ligence." It  was  held  to  sustain  an  instruc- 
tion that  if  the  trestle  was  defective,  to  the 
knowledge  of  defendant,  knowledge  by  de- 
ceased of  its  dangerous  condition  would  not 
defeat  recovery.  Harrill  v.  South  Carolina, 
etc.,  R.  Co.,  135  N.  C.  601,  47  S.  E.  730. 

93.  Illinois. —  Grace,  etc.,  Co.  v.  Probst, 
208  111.  147,  70  N.  E.  12;  O'SuUivan  v.  Chi- 
cago, etc.,  R.  Co.,  23  111.  App.  646. 

Michigan. —  Willis  v.  Toledo,  etc.,  R.  Co., 
72  Mich.  160,  40  N.  W.  205. 

New  Jersey. —  See  Delaware,  etc.,  R.  Co.  v. 
Hardy,  59  N.  J.  L.  35,  34  Atl.  986. 

0/iio.— Toledo,  etc.,  R.  Co.  v.  Hydell,  25 
Ohio  Cir.  Ct.  579. 

Oregon. —  Ringue  v.  Oregon  Coal  Co.,  44 
Oreg.  407,  75  Pac.  703. 

Texas. —  Denham  v.  Trinity  County  Lumber 
Co.,  73  Tex.  78,  11  S.  W.  151;  Texas  Short 
Line  R.  Co.  v.  Waymire,  (Civ.  App.  1905) 
89  S.  W.  452;  Reser  v.  American  Cotton  Co., 
(Civ.  App.  1903)  71  S.  W.  782.  See  also 
Missouri,  etc.,  R.  Co.  v.  Reasor,  28  Tex.  Civ. 
App.  302,  68  S.  W.  332. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1135. 

[IV,  H,  7,  a,  (III)] 
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(iv)  Conformity  to  Pleadings  and  Issues,  The  instructions  in  an  action 
by  a  servant  to  recover  for  personal  injuries  must  conform  to  and  be  contined  to 
the  issues  made  by  the  pleadings  and  litigated  upon  the  trial.^"^    Where  the  plead- 


94,  Alabama. —  Southern  Car,  etc.,  Co.  v. 
Jennings,  137  Ala.  247,  34  So.  1002;  Alabama 
Mineral  R.  Co.  v.  Jones,  114  Ala.  519,  21  So. 
507,  62  Am.  St.  Rep.  121;  Mobile,  etc.,  R.  Co. 
V.  George,  94  Ala.  199,  10  So.  145. 

California. —  Gibson  v.  Sterling  Furniture 
Co.,  113  Cal.  1,  45  Pac.  5. 

Florida. —  Jacksonville,  etc.,  R.  Co.  v.  Gal- 
vin,  29  Fla.  636,  11  So.  231,  16  L.  R.  A.  337. 

Georgia. —  Port  Royal,  etc.,  R.  Co.  v.  Davis, 
95  Ga.  292,  22  S.  E.  833. 

Illinois. —  Lake  Erie,  etc.,  R.  Co.  v.  Wilson, 
189  111.  89,  59  iN.  E.  573  [reversing  87  111. 
App.  360] ;  Chicago,  etc.,  R.  Co.  v.  Kneirim, 
152  111.  458,  39  J^.  E.  324,  43  Am.  St.  Rep. 
259;  Chicago,  etc.,  R.  Co.  v.  Myers,  86  111. 
App.  401;  Stevens  v.  Lewandowski,  66  111. 
App.  538;  Swift  V.  Raleigh,  54  111.  App.  44; 
Illinois  Fuel  Co.  v.  Parsons,  38  111.  App.  182. 

Indiana. —  Pennsylvania  Co.  v.  Ebaugli,  144 
Ind.  687,  43  N.  E.  936;  Ohio,  etc.,  R.  Co.  v. 
Stein,  140  Ind.  61,  39  N.  E.  246. 

loioa. —  Quinn  v.  Chicago,  etc.,  R.  Co.,  107 
Iowa  710,  77  N.  W.  464;  Van  Winkle  v.  Chi- 
cago, etc.,  R.  Co.,  93  Iowa  509,  61  N.  W.  929; 
McDermott  v.  Iowa  Falls,  etc.,  R.  Co.,  85 
Iowa  180,  52  N.  W.  181  [reversing  (1891)  47 
N.  W.  1037]  ;  Worden  v.  Humeston,  etc.,  R. 
Co.,  72  Iowa  201.  33  N.  W.  629. 

Kansas. —  Schwarzgchild,  etc.,  Co.  v.  Weeks, 
06  Kan.  800,  72  Pac.  274;  Atchison,  etc.,  R. 
Co.  V.  Irwin,  35  Kan.  286,  10  Pac.  820. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Mcin- 
tosh, 118  Ky.  145,  80  S.  W.  496,  81  S.  W. 
270,  26  Ky.  L.  Rep.  14,  347;  Legsdon  v. 
Western  Brick  Co.,  74  S.  W.  706,  25  Ky.  L. 
Rep.  141;  Louisville,  etc.,  R.  Co.  v.  Sanders, 
44  S.  W.  644,  19  Ky.  L.  Rep.  1941. 

Massachusetts. —  Shaughnessey  v.  Sewall, 
etc..  Cordage  Co.,  160  Mass.  331.  35  N.  E.  861. 

Michigan. —  Culver  v.  South  Haven,  etc.,  R. 
Co.,  138  Mich.  443,  101  N.  W.  663;  Weiden  v. 
Brush  Electric  Light  Co.,  73  Mich.  268,  41 
N.  W.  269. 

Minnesota. —  Thompson  v.  Great  Northern 
R.  Co.,  79  Minn.  291,  82  N.  W.  637. 

Missouri. —  \vojtvlak  v.  Kansas,  etc..  Coal 
Co.,  188  Mo.  260,  87  S.  W.  506;  Erickson  v. 
Kansas  City,  etc.,  R.  Co.,  171  Mo.  647,  71 
S.  W.  1022;  Smith  v.  St.  Louis,  etc.,  R.  Co., 
151  Mo.  391,  52  S.  W.  378,  48  L.  R.  A.  368; 
Schlereth  v.  Missouri  Pac.  R.  Co.,  96  Mo. 
509,  10  S.  W.  66 ;  Harty  v.  St.  Louis,  etc.,  R. 
Co.,  95  Mo.  368,  8  S.  W.  562;  Rendlich 
Hammond  Packing  Co.,  106  Mo.  App.  717,  80 
S.  W.  683;  Dean  v.  St.  Louis  Woodenware 
Works,  106  Mo.  App.  167,  80  S.  W.  292; 
Colliott  V.  American  Mfg.  Co.,  71  Mo.  App. 
163;  O'Brien  v.  St.  Louis  Drayage  Co.,  60 
Mo.  App.  89. 

IVe&ras/ca.— Swift  v.  Bleise,  63  Nebr.  739, 
89  N.  W.  310;  Lincoln  St.  R.  Co.  v.  Cox,  48 
Nebr.  807,  67  N.  W.  740. 

New  Jersey. —  Huebner  v.  Erie  R.  Co.,  68 
N.  J.  L.  468,  53  Atl.  545. 

[IV,  H,  7,  a,  (IV)] 


North  Dakota. —  Bennett  v.  Northern  Pac» 
R.  Co.,  4  N.  D.  348,  61  N.  W.  18. 

Oregon. —  Woodward  v.  Oregon  R.,  etc.,  Co., 
18  Oreg.  289,  22  Pac.  1076. 

Rhode  Island. —  Carr  v.  American  Locomo- 
tive Co.,  26  R.  I.  180,  58  Atl.  678. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Collins,  86  Tenn.  227,  1  S.  W.  883. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Jackson, 
93  Tex.  262,  54  S.  W.  1023  [affirming  (Civ. 
App.  1899)  53  S.  W.  81];  Texas,  etc.,  R.  Co. 
V.  French,  86  Tex.  96,  23  S.  W.  642  [reversing 
(Civ.  App.  1893)  22  S.  W.  866];  Dillingham 
V.  Brown,  (1891)  17  S.  W.  45;  Texas  Pac. 
R.  Co.  V.  Overheiser,  76  Tex.  437,  13  S.  W. 
408;  Texas  Mexican  R.  Co.  v.  Douglass,  69 
Tex.  694,  7  S.  W.  77 ;  Houston,  etc.,  R.  Co.  v. 
Gilmore,  62  Tex.  391;  Bryan  v.  International, 
etc.,  R.  Co.,  (Civ.  App.  1905)  90  S.  W.  693; 
Cane  Belt  R.  Co.  v.  Crosson,  (Civ.  App.  1905) 
87  S.  W.  867;  St.  Louis  Southwestern  R.  Co. 
V.  Arnold,  (Civ.  App.  1905)  87  S.  W.  173; 
Horton  v.  Ft.  Wortn  Packing,  etc.,  Co.,  33 
Tex.  Civ.  App.  150,  76  S.  W.  211;  Texas,  etc., 
R.  Co.  V.  Lee,  32  Tex.  Civ.  App.  23,  74  S.  W. 
345;  Lantry  v.  Lowrie,  (Civ.  App.  1900)  58 
S.  W.  837;  San  Antonio,  etc.,  R.  Co.  v.  Beam, 
(Civ.  App.  1899)  50  S.  W.  411;  Louisiana 
Extension  R.  Co.  v.  Carstens,  19  Tex.  Civ. 
App.  190,  47  S.  W.  36;  Gulf,  etc.,  R.  Co.  v. 
Warner,  (Civ.  App.  1896)  36  ,b.  W.  118; 
Texas,  etc.,  R,  Co.  v.  Johnson,  (Civ.  App, 
1896)  34  S.  W.  186;  Texas,  etc.,  R.  Co.  v. 
Bingle,  9  Tex.  Civ.  App.  322,  29  S.  W.  674; 
Galveston,  etc.,  R.  Co.  v.  Sweeney,  6  Tex.  Civ. 
App.  173,  24  S.  W.  947;  Galveston,  etc.,  R. 
Co.  V.  Davis,  4  Tex.  Civ.  App.  468,  23  S.  Vv. 
301. 

Wisconsin. —  Curran  v.  A.  H.  Stange  Co., 
98  Wis.  598,  74  N.  W.  377;  Maitland  v.  Gil- 
bert Paper  Co.,  97  Wis.  476,  72  N.  W.  1124, 
65  Am.  St.  Rep.  137;  Pier  v.  Chicago,  etc.,  R. 
Co.,  94  Wis.  357,  68  N.  W.  464;  Mulcairns  v. 
Janesville,  67  Wis.  24,  29  N.  W.  565. 

United  States. —  Union  Pac.  R.  Co.  v, 
James,  163  U.  S.  485,  16  S.  Ct.  1109,  41  L.  ed. 
236;  Mexican  Cent.  R.  Co.  v.  Murray,  102 
Fed.  264,  42  C.  C.  A.  334;  Kerr-Murray  Mfg. 
Co.  V.  Hess,  98  Fed.  56,  38  C.  C.  A.  647; 
Cleveland,  etc.,  R.  Co.  v.  McClintock,  91  Fed. 
223,  33  C.  C.  A.  466;  Alaska  Treadwell  Gold 
Min.  Co.  V.  Whelan,  64  Fed.  462,  12  C.  C.  A. 
225  [reversed  on  other  grounds  in  168  U.  S. 
86,  18  S.  Ct.  40,  42  L.  ed.  390]  ;  Twitchell 
V.  Grand  Trunk  R.  Co.,  39  Fed.  419  [reversed 
on  other  grounds  in  59  Fed.  727,  8  C.  C.  A. 
237]. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  1136-1139. 

For  instances  of  pertinent  instructions  see 
Dyas  V.  Southern  Pac.  Co.,  140  Cal.  296,  73 
Pac.  972;  Central  R.,  etc.,  Co.  v.  Attaway, 
90  Ga.  656,  16  S.  E.  956;  Libby  v.  Scher- 
man,  146  HI.  540,  34  N.  E.  801,  37  Am.  St. 
Rep.  191 ;  Hinckley  v.  Horazdowsky,  133  111. 
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ings  warrant  it,  and  evidence  upon  which  to  base  an  instruction  has  been  intro- 
duced, either  party  is  entitled  to  an  instruction  upon  his  theory  of  the  case,^^  and 
such  instruction  need  not  enibrnce  tlie  theory  of  the  otiier  party,  since  tlie  latter 
can  submit  Ids  theory  in  an  instruction  of  his  own.^^  Instructions  are  properly 
limited  by  the  court  to  the  count  of  the  declaration  or  complaint  to  which  they 
are  applicable.^^ 

(v)  Presumptions  and  Burden  of  Proof.  The  instructions  in  a  personal 
injury  action  must  correctly  state  the  presumptions  of  law  applicable  to  the  issues 
raised,  and  upon  whom  the  burden  of  proof  devolves  but  it  is  not  necessary 
that  a  specific  instruction  upon  the  question  be  given,  where  it  has  already  been 
fully  averred  in  other  instructions.^^  It  is  not,  however,  eri'or  to  refuse  to  charge 
on  the  burden  of  proof,  where  there  is  no  defect  in  plaintiff's  proof,  and  the  issues 
ai'e  clearly  submitted  on  the  facts  ;^  and  when  the  circumstances  and  facts  of  a 
case  are  proven  by  direct  testimony,  it  is  error  to  instruct  the  jury  that  they 


359,  24  N.  E.  421,  23  Am.  St.  Rep.  618, 
8  L.  R.  A.  490;  Wabash,  etc.,  R.  Co.  v. 
Morgan,  132  Ind.  430,  31  N.  E.  661,  32 
N.  E.  85;  Howorth  v.  Seevers  Mfg.  Co., 
(Iowa  1893)  54  N.  W.  430;  Hannibal,  etc., 
R.  Co.  V.  Kanaley,  39  Kan.  1,  17  Pac.  324; 
United  Laundry  Co.  v.  Steele,  72  S.  W.  305 
24  Ky.  L.  Rep.  1899;  Millar  v.  Madison  Car 
Co.,  130  Mo.  517,  31  S.  Vv.  574;  MePherson 
V.  St.  Louis,  etc.,  R.  Co.,  97  Mo.  253,  10 
S.  W.  846;  Zongker  v.  People's  Union  Mer- 
cantile Co.,  110  Mo.  App.  382,  86  S.  W.  486; 
International,  etc.,  R.  Co.  v.  Hinzie,  82  Tex. 
623,  18  S.  W.  681;  Houston,  etc.,  R.  Co.  v. 
Jennings,  36  Tex.  Civ.  App.  375,  81  S.  W. 
822;  Missouri,  etc.,  R.  Co.  v.  Blackman,  32 
Tex.  Civ.  App.  200,  74  S.  W.  74;  Rea  v. 
St.  Louis  Southwestern  R.  Co.,  (Tex.  Civ. 
App.  1903)  73  S.  W.  555;  Galveston,  etc., 
R.  Co.  r.  Hampton,  24  Tex.  Civ.  App.  458, 
59  S.  W.  928;  Galveston,  etc.,  R.  Co.  v. 
Jackson,  (Tex.  Civ.  App.  1899)  53  S.  W.  81 
[affirmed  in  93  Tex.  262,  54  S.  W.  1023]  ; 
Texas,  etc.,  R.  Co.  v.  Reed,  (Tex.  Civ.  App. 
1895)  32  S.  W.  118;  Texas,  etc.,  R.  Co.  r. 
Easton,  2  Tex.  Civ.  App.  378,  21  S.  W.  575; 
Rush  V.  Spokane  Falls,  etc.,  R.  Co.,  23  Wash. 
501,  63  Pac.  500;  Union  Pac.  R.  Co.  v. 
James,  56  Fed.  1001,  6  C.  C.  A.  217  [affirmed 
in  163  U.  S.  485,  16  Sup.  Ct.  1109,  41 
L.  ed.  236]. 

95.  Holy  Cross  Gold  Min.,  etc.,  Co.  v. 
O'Sullivan,  27  Colo.  237,  60  Pac.  570;  Free- 
man V.  Nashville,  etc.,  R.  Co.,  120  Ga.  469, 
47  S.  E.  931;  Georgia  Cent.  R.  Co.  v.  Good- 
win, 120  Ga.  83,  47  S.  E.  641;  El  Paso, 
etc.,  R.  Co.  V.  Whatley,  (Tex.  Civ.  App. 
1905)  85  S.  W.  306;  Houston,  etc.,  R.  Co.  t\ 
Turner,  34  Tex.  Civ.  App.  397,  78  S.  W.  712. 

"Where  there  is  no  evidence  to  support  an 
issue  made  by  the  pleadings,  an  instruction 
on  such  issue  is  improper.  Osborne  v.  Penn- 
sylvania Co.,  11  S.  W.  207,  10  Ky.  L.  Rep. 
970. 

96.  Hester  v.  Jacob  Dold  Packing  Co.,  84 
Mo.  App.  451. 

97  Cobb  Chocolate  Co.  v.  Knudson,  207 
111.  452,  69  N.  E.  816  [affirming  107  111.  App. 
668]. 

9S.  Alabama. —  Alabama  Mineral  R.  Co. 
V.  Jones,  114  Ala.  519,  21  So.  507,  62  Am. 
St.  Rep.  121. 


California. —  Lindall  v.  Bode,  72  Cal.  245, 
13  Pac.  660. 

Illinois. —  Illinois  Steel  Co.  v.  McFadden, 
196  111.  344,  63  N.  E.  671  [affirming  98  HI. 
App.  290]  ;  Omaha  Packing  Co.  v.  Murray, 
112  111.  App.  233. 

Iowa. —  Morbey  r.  Chicago,  etc.,  R.  Co., 
105  Iowa  46,  74  N.  W.  751. 

New  York. — Probst  v.  Delamater,  100  N.  Y. 
266,  3  N.  E.  184. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co. 
V.  Hughes,  119  Pa.  St.  301,  13  Atl.  286. 

Texas.— etc.,  R.  Co.  r.  Hill,  95  Tex. 
029,  69  S.  W.  136;  Texas,  etc.,  R.  Co.  r. 
Geiger,  79  Tex.  13,  15  S.  W.  214;  Galveston, 
etc.,  R.  Co.  V.  Jenkins,  29  Tex.  Civ.  App. 
440,  69  S.  W.  233;  Texas,  etc.,  R.  Co.  v. 
Maupin,  26  Tex.  Civ.  App.  385,  63  S.  W. 
346. 

^,Visconsin. —  Cowan  v.  Chicago,  etc.,  R. 
Co.,  80  Wis.  284,  50  N.  \\.  180. 

United  States. —  Mexican  Nat.  R.  Co.  v. 
Palmer,  128  Fed.  407,  63  C.  C.  A.  149. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1140-1144. 

Instances  of  correct  instructions  as  to  pre- 
sumptions and  burden  of  proof. — Little  Rock, 
etc.,  R.  Co.  1-.  Voss,  (Ark.  1892)  18  S.  W. 
172;  Chattanooga,  etc.,  R.  Co.  v.  Owen,  90 
Ga.  265,  15  S.  E.  853;  Chicago,  etc.,  R.  Co. 
V.  Rains,  203  HI.  417,  07  N.  E.  840;  Held- 
maier  v.  Cobbs,  195  111.  172,  62  N.  E.  853 
[affirming  96  111.  App.  315]  ;  Erie,  etc., 
Transp.  Co.  v.  Gaines,  112  111.  App.  189; 
Graham  v.  Badger,  164  Mass.  42,  41  N.  E. 
61;  Swift  V.  Holoubek,  62  Nebr.  31,  86  N.  W. 
900  [reversing  60  Nebr.  784,  84  N.  W.  249]  ; 
Burlington,  etc.,  R.  Co.  v.  Wallace,  28  Nebr. 
179,  44  N.  W.  223;  Lachappelle  v.  San 
Antonio,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1905) 
90  S.  W.  349;  The  Oriental  v.  Barclay,  16 
Tex.  Civ.  App.  193,  41  S.  W.  117. 

99.  Chicago,  etc.,  R.  Co.  r.  Champion,  9 
Ind.  App.  510,  36  N.  E.  221,  37  N.  E.  21, 
53  Am.  St.  Rep.  357 ;  Ouillette  v.  Overman 
Wheel  Co.,  162  Mass.  305,  38  N.  E.  511; 
Parker  v.  South  Carolina,  etc.,  R.  Co.,  48 
S.  C.  364,  26  S.  E.  609;  Downey  v.  Gemini 
Min.  Co.,  24  Utah  431,  68  Pac.  414,  91  Am. 
St.  Rep.  798. 

1.  Taylor,  etc.,  R.  Co.  v.  Taylor,  79  Tex. 
104,  14  S.  W.  918,  23  Am.  St.  Rep.  316. 
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should  consider  and  give  proper  weight  to  the  instincts  and  presumptions  which 
naturally  lead  men  to  avoid  injury  and  preserve  their  own  lives,  in  determining 
whether,  at  the  time  he  was  injured,  plaintiff  was  in  the  exercise  of  ordinary  care.^ 

(vi)  Cause  of  Injury.  In  an  action  by  a  servant  against  the  master  to 
recover  for  personal  injuries,  the  jury  should  be  instructed  as  to  the  distinction 
between  proximate  and  remote  cause,^  and  as  to  the  necessity  of  finding  that  the 
negligence  charged  did  in  fact  contribute  to  cause  the  injury.*  Where  negligence 
is  charged  in  two  or  more  particulars,  an  instruction  which  requires  the  jury  to 
find  that  the  injury  was  caused  by  negligence  in  each  particular  is  erroneous;^ 
and  as  in  other  cases  an  instruction  upon  causation  must  be  supported  by  evidence 
tending  to  show  that  the  injury  was  caused  by  the  negligence  with  respect  to 
which  the  instruction  is  requested.^  An  instruction  need  not  embrace  negligence 
which  was  an  incident  to,  and  not  the  proximate  cause  of,  the  injury.'^ 

(vii)  Accidental  or  Improbable  Injury.  Where,  in  a  personal  injury 
action,  there  is  evidence  tending  to  support  defendant's  theory  that  the  injury  was 
of  an  accidental  or  improbable  character,  the  court  should  instruct  the  jury  as  to 
the  meaning  of  "  accident,"  ^  and  as  to  the  law  with  respect  to  accidental  injuries,' 
applying  the  principle,  in  a  proper  case,  to  the  specific  defense  relied  on.^^  But 
where  the  jury  have  been  charged  as  to  the  burden  of  proof,  and  as  to  what  facts 
will  raise  a  presumption  of  liability  against  tlie  master,  it  is  not  error  to  omit  to 
charge,  in  the  same  connection,  the  law  applicable  to  defendant's  theory  that  the 
injury  was  a  mere  accident,  it  being  sufficient  if  the  law  bearing  on  such  theory 
is  elsewhere  charged.-^^ 


2.  Whitsett  v.  Chicago,  etc.,  R.  Co.,  67 
Iowa  150,  25  N.  W.  104;  Dunlavy  v.  Chi- 
cago, etc.,  R.  Co.,  66  Iowa  435,  23  N.  W. 
911.  Compare  Way  v.  Illinois  Cent.  R.  Co., 
40  Iowa  341. 

3.  Colorado  Coal,  etc.,  Co.  v.  Lamb,  6  Colo. 
App.  255,  40  Pac.  251. 

Instruction  defining  proximate  cause  held 
correct  see  Nix  v.  C.  Reiss  Coal  Co.,  114  Wis. 
493,  90  N.  W.  437.  Compare  Bigelow  v. 
Danielson,  102  Wis.  470,  78  N.  W.  599. 

4.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Banks,  132  Ala.  471,  31  So.  573. 

Kentucky. —  Avery  v.  Meek,  96  Ky.  192, 
28  S.  W.  337,  16  Ky.  L.  Rep.  384. 

Missouri. —  Musick  v.  Jacob  Dold  Packing 
Co.,  58  Mo.  App.  322;  Moore  v.  St.  Louis 
Wire  Mill  Co.,  55  Mo.  App.  491. 

New  York. — ^Murtaugh  v.  New  York  Cent., 
etc.,  R.  Co.,  49  Hun  456,  3  N.  Y.  Suppl.  483. 

Ohio. —  National  Malleable  Castings  Co.  v. 
Luscomb,  19  Ohio  Cir.  Ct.  673,  6  Ohio  Cir. 
Dec.  313. 

Texas. — Culpepper  i}.  International,  etc.,  R. 
Co.,  90  Tex.  627.  40  S.  W.  386  {affirming 
(Civ.  App.  1897)  38  S.  W.  818];  Missouri, 
etc.,  R.  Co.  V.  Baker,  (Civ.  App.  1900)  58 
S.  W.  964;  Houston,  etc.,  R.  Co.  v.  Milam, 
(Civ.  App.  1900)  58  S.  W.  735;  Quintana 
V.  Consolidated  Kansas  City  Smelting,  etc., 
Co.,  14  Tex.  Civ.  App.  347,  37  S.  W.  369; 
Mexican  Nat.  R.  Co.  v.  Musette,  7  Tex.  Civ. 
App.  169,  24  S.  W.  520;  Fordyce  v.  Yar- 
borough,  1  Tex.  Civ.  App.  260,  21  S.  W.  421. 

Wisconsin. —  Bigelow  v.  Danielson,  102 
Wis.  470,  78  N.  W.  599. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1145. 

Instances  of  correct  instructions  upon 
causation. —  Kennedy  v.  Kansas  City,  etc.,  R. 
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Co.,  190  Mo.  424,  89  S.  W.  370;  Bering 
Mfg.  Co.  V.  Peterson,  28  Tex.  Civ.  App.  194, 
67  S.  W.  133  (form)  ;  Missouri,  etc.,  R.  Co. 
V.  Kirkland,  11  Tex.  Civ.  App.  528,  32  S.  W. 
588;  Bonner  v.  Moore,  3  Tex.  Civ.  App.  416, 
22  S.  W.  272 ;  Virginia  Iron,  etc.,  Co.  v.  Tom- 
linson,  104  Va.  249,  51  S.  E.  362;  Baumann 
V.  C.  Reiss  Coal  Co.,  118  Wis.  330,  95  N.  W. 
139. 

Instruction  held  non-prejudicial  to  defend- 
ant see  Kraatz  v.  Brush  Electric  Light  Co., 
82  Mich.  457,  46  N.  W.  787. 

5.  National  Enameling,  etc.,  Co.  v.  Cornell, 

95  Md.  524,  52  Atl.  588;  Chase  v.  Spartan- 
burg R.,  etc.,  Co.,  64  S.  C.  212,  41  S.  E. 
899. 

6.  Gulf,  etc.,  R.  Co.  v.  Harriett,  80  Tex.  73, 
15  S.  W.  556;  Missouri,  etc.,  R.  Co.  v.  La- 
mothe.  76  Tex.  219,  13  S.  W.  194.  See  also 
Catlin  V.  Michigan  Cent.  R.  Co.,  66  Mich. 
358,  33  N.  W.  515. 

7.  Trott  V.  Chicago,  etc.,  R.  Co.,  115  Iowa 
80,  86  N.  W.  33,  87  N.  W.  722. 

8.  Barnett,  etc.,  Co.  v.  Schlapka,  208  111. 
426,  70  N.  E.  343  [affirming  110  111.  App. 
672]. 

9.  Illinois  Steel  Co.  v.  McFadden,  196  111. 
344,  63  N.  E.  671,  89  Am.  St.  Rep.  319 
[affirming  98  111.  App.  296]  ;  Texas,  etc.,  R. 
Co.  V.  Minnick,  57  Fed.  362,  6  C.  C.  A.  387. 

Instructions  held  sufficient  see  Jones  v. 
Kansas  Citv,  etc.,  R.  Co.,  178  Mo.  528,  77 
S.  W.  890, 'lOl  Am.  St.  Rep.  434;  Houston, 
etc.,  R.  Co.  V.  Speake,  (Tex.  Civ.  App.  1899) 
51  S.  W.  509. 

10.  Principle  applied  to  specific  defense  see 
East  Tennessee,  etc.,  R.  Co.  v.  Smith,  91  Ga. 
176,  17  S.  E.  104. 

11.  Raleigh,  etc.,  R.  Co.  v.  Allen,  106  Ga. 
572,  32  S.  E.  622. 
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(viii)  Invading  Province  of  Jury.  As  has  been  previously  stated/^  ques- 
tions of  fact  are  for  the  determination  of  the  jury,  and  consequently  an  instruc- 
tion which  assumes,  or  undertakes  to  determine,  facts  invades  the  province  of  the 
jury,  and  is  erroneous.-^^ 

b.  Negligence  on  Part  of  Master.^''    In  an  action  by  a  servant  to  recover  for 


12.  See  supra,  IV,  H,  6,  a,  (i). 

13.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Jones,  130  Ala.  456,  30  So.  586;  Mobile,  etc., 
R.  Co.  V.  Georgia,  94  Ala.  199,  10  So.  145. 

Georgia. — •  Carroll  v.  East  Tennessee,  etc., 
R.  Co.,  82  Ga.  452,  10  S.  E.  163,  6  L.  R.  A. 
214;  Central  R.,  etc.,  Co.  v.  Roach,  64  Ga. 
635. 

Illinois. —  Ohio,  etc.,  R.  Co.  v.  Wangelin, 
152  111.  138,  38  N.  E.  760  [affirming  43  111. 
App.  324]  ;  Chicago,  etc.,  R.  Co.  v.  Warner, 
123  111.  38,  14  N.  E.  206;  Lake  Shore,  etc., 
R,  Co.  V.  O'Conner,  115  111.  254,  3  N.  E.  501; 
Toledo,  etc.,  R.  Co.  v.  Moore,  77  111.  217; 
Chicago  Junction  R.  Co.  v.  Pietrzak,  110  111. 
App.  549 ;  Chicago,  etc.,  R.  Co.  v.  Harrington, 
77  111.  App.  499;  Bannon  v.  Sanden,  68  111. 
App.  164;  William  Graver  Tank  Works  v. 
McGee,  58  111.  App.  250 :  Chicago,  etc.,  R.  Co. 
V.  Du  Bois,  56  111.  App.  181;  Kimel  v.  Chi- 
cago, etc.,  R.  Co.,  55  111.  App.  244. 

Indiana. —  Wabash,  etc.,  R.  Co.  v.  Morgan, 
132  Ind.  430,  31  N.  E.  061,  32  N.  E.  85. 

Massachusetts. —  Dolphin  v.  Plumley,  175 
Mass.  304,  56  N.  E.  281;  Avilla  v.  Nash,  117 
Mass.  318. 

Michigan. —  Steiler  v.  Hart,  65  Mich.  644, 

32  N.  W.  875. 

Minnesota. —  McGratli  f.  Great  Northern  R. 
Co.,  76  Minn.  146,  78  N.  W.  972;  Anderson 
V.  Great  Northern  R.  Co.,  74  Minn.  432,  77 
N.  W.  240. 

Missouri. —  Bluedorn  t'.  Missouri  Pac.  R. 
Co.,  121  Mo.  258,  25  S.  W.  943. 

North  Carolina. —  Marcus  v.  Loane,  133 
N.  C.  54,  45  S.  E.  354. 

South  Carolina. —  Bodie  v.  Charleston,  etc., 
R.  Co.,  66  S.  C.  302,  44  S.  E.  943.  Compare 
Rinake  v.  Victor  Mfg.  Co.,  58  S.  C.  360,  36 
S.  E.  700;  Farley  v.  Charleston  Basket,  etc., 
Co.,  51  S.  C.  222,  28  S.  E.  193,  401. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1904)  82  S.  W.  787;  Houston,  etc., 
R.  Co.  V.  Burns,  (Civ.  App.  1901)  63  S.  W. 
1035;  San  Antonio,  etc.,  R.  Co.  v.  Waller, 
(Civ.  App.  1900)  62  S.  W.  554;  Missouri, 
etc.,  R.  Co.  V.  Baker,  (Civ.  App.  1900)  58 
8.  W.  964;  Houston,  etc.,  R.  Co.  v.  Smith, 
(Civ.  App.  1899)  51  S.  W.  506;  International, 
etc.,  R.  Co.  V.  Zapp,  (Civ.  App.  1899)  49 
S.  W.  673;  Houston,  etc.,  R.  Co.  v.  Gaither, 
(Civ.  App.  1896)  35  S.  W.  179.  Compare 
Dillingham  v.  Crank,  87  Tex.  104,  27  S.  W. 
93;  Louisiana  Extension  R.  Co.  v.  Carstens, 
19  Tex.  Civ.  App.  190,  47  S.  W.  36. 

West  Virginia. —  McKelvey  v.  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500,  14  S.  E.  261. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Camp,  105  Fed.  212,  44  C.  C.  A.  451;  Cleve- 
land, etc.,  R.  Co.  V.  McClintock,  91  Fed.  223, 

33  C.  C.  A.  466. 

See  34  Cent.  Dig.  tit.  "Master  and 
SerraHt,"  §  1147. 


14.  Accidental  or  improbable  injury  see 

supra,  IV,  H,  7,  a,  (vii). 

Cause  of  injury  see  supra,  IV,  H,  7,  a,  ( vi) . 

Concurrent  negligence  of  master  as  affect- 
ing assumption  of  risk  see  supra,  IV,  H,  7, 

d,  (VI). 

Instructions  invading  province  of  jury  see 

supra,  IV,  H,  7,  a,  (Viii). 

For  instances  of  sufficient  instructions  on 
negligence  see  the  following  cases: 

Alabama. —  Alabama  Steel,  etc.,  Co.  v. 
Wrenn,  136  Ala.  475,  34  So.  970;  Woodward 
Iron  Co.  V.  Herndon,  130  Ala.  364,  30  So.  370. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Voss,  (1892)  18  S.  W.  172. 

California. —  Higgins  v.  Williams,  114  Cal. 
176,  45  Pac.  1041. 

Colorado. — Mollie  Gibson  Consol.  Min.,  etc., 
Co.  V.  Sharp,  5  Colo.  App.  321,  38  Pac.  850. 

District  of  Columbia. —  Mackey  v.  Balti- 
more, etc.,  R.  Co.,  19  D.  C.  282. 

Georgia. —  Sanders  v.  Georgia  Cent.  R.  Co., 
123  Ga.  763,  ol  S.  E.  728;  Merchants',  etc., 
Transp.  Co.  v.  Jackson,  120  Ga.  211,  47  S.  E. 
522;  Georgia  Pac.  R.  Co.  v.  Freeman,  83  Ga. 
583,  10  S.  E.  277. 

Illinois. —  Shickle-Harrison,  etc.,  Iron  Co. 
V.  Beck,  212  111.  268,  72  N.  E.  423;  Chicago 
Screw  Co.  v.  Weiss,  203  111.  536,  68  N.  E.  54 
[affirming  107  111.  App.  39]  ;  Allen  B.  Wrisley 
Co.  V.  Burke,  203  111.  250,  67  N.  E.  818;  Him- 
rod  Coal  Co.  v.  Clark,  197  HI.  514,  64  ^J.  E. 
282  [affirming  99  111.  App.  332]  ;  Western 
Tube  Co.  V.  Polobinski,  192  111.  113,  61  N.  E. 
451  [affirming  94  111.  App.  640]  ;  Pawnee  Coal 
Co.  V.  Royce,  184  111.  402,  56  ^.  E.  621  [re- 
versing 79  111.  App.  469] ;  Westville  Coal  Co. 
V.  Schwartz,  177  111.  272,  52  i\.  E.  276  [af- 
firming 75  111.  App.  408]  ;  Chicago,  etc..  R. 
Co.  V.  Scanlan,  170  111.  106,  48  M.  E.  826 
[affirming  67  111.  App.  621]  ;  Chicago,  etc.,  R. 
Co.  V.  Delaney,  169  111.  581,  48  N.  E.  476  [af- 
firming 68  111.  App.  30/];  West  Chicago  St. 
R.  Co.  V.  Dwyer,  162  111.  482,  44  N.  E.  815 
[affirming  57*^111.  App.  440];  Harris  v.  She- 
beck,  151  111.  287,  37  N.  E.  1015;  St.  Louis 
Consol.  Coal  Co.  v.  Lundak,  97  111.  App.  109 
[affirmed  in  196  111.  594,  63  JN.  E.  1079]; 
McLean  County  Coal  Co.  v.  McVey,  38  III. 
App.  158. 

Indiana. —  Johnson  v.  Gebhauer,  159  Ind. 
271,  64  N.  E.  855;  Brazil  Block  Coal  Co.  v. 
Gaffney,  119  Ind.  455,  21  N.  E.  1102,  12  Am. 
St.  Rep.  422,  4  L.  R.  A.  850 ;  Flickner  v.  Lam- 
bert, 36  Ind.  App.  524,  74  N.  E.  263;  Terre 
Haute  Electric  Co.  v.  Kieley,  35  Ind.  App. 
180,  72  N.  E.  658;  Doyle  v.  Hawkins,  34  Ind. 
App.  514,  73  N.  E.  200;  Chicago,  etc.,  R.  Co. 
V.  Tackett,  33  Ind.  App.  379,  71  N.  E.  524; 
Blanchard-Hamilton  Furniture  Co.  v.  Colvin, 
32  Ind.  App.  398,  69  N.  E.  1032;  Baltimore, 
etc.,  R.  Co.  V.  Spaulding,  21  Ind.  App.  323, 
52  N.  E.  410. 
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personal  injuries,  if  there  is  evidence  upon  which  to  base  an  instruction  upon 


Iowa. — ^Arenschield  v.  Chicago,  etc.,  R.  Co., 
11:8  Iowa  G77,  105  IN.  W.  200;  Hughes  v.  Iowa 
Cent.  R.  Co.,  128  Iowa  Zo/,  103  I^.  W.  339; 
Kugent  V.  Cudahy  Packing  Co.,  126  Iowa  517, 
102  N.  W.  442 ;  Light  v.  Chicago,  etc.,  R.  Co., 
93  Iowa  83,  61  N.  W.  380;  Haworth  v.  Seev- 
ers  Mfg.  Co.,  87  lowa  765,  51  JSJ.  W.  68,  62 
N.  W.  325;  Knott  v.  Dubuque,  etc.,  R.  Co., 
84  Iowa  462,  51  JS'.  W.  57;  McKee  v.  Chicago, 
etc.,  R.  Co.,  83  Iowa  616,  50  N.  W.  209,  13 
L.  R.  A.  817. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Pointer,  113  Ky.  952,  69  S.  \v.  Il08,  24  Ky. 
L.  Rep.  772;  Illinois  Cent.  R.  Co.  v.  Leisure, 
90  8.  W.  269,  28  Ky.  L.  Rep.  768 ;  Louisville, 
etc.,  R.  Co.  V.  Chandler,  72  S.  W.  805,  24 
Ky.  L.  Rep.  2035,  70  S.  W.  666,  24  Ky.  L. 
Rep.  998;  Reliance  Textile,  etc..  Works  v. 
Martin,  65  S.  W.  809,  23  Ky.  L.  Rep.  1625. 

Maine. —  Sawyer  v.  J.  M.  Arnold  Shoe  Co., 
90  Me.  369,  38  Atl.  333. 

Massachusetts. —  Crowley  v.  Appleton,  148 
Mass.  98,  18  N.  E.  675;  Keith  v.  Granite 
Mills,  126  Mass.  90,  30  Am.  Rep.  666. 

Michigan. —  Dorapier  v.  Lewis,  131  Mich. 
144,  91  N.  W.  152;  Jahrmatter  v.  Kline,  129 
Mich.  154,  88  N.  W.  383. 

Missouri. —  Markey  v.  Louisiana,  etc.,  R. 
Co.,  185  Mo.  348,  84' S.  W.  61;  Jones  v.  Kan- 
sas City,  etc.,  R.  Co.,  178  Mo.  528,  77  S.  W. 
890,  101  Am.  St.  Rep.  434;  Copeland  v.  Wa- 
bash R.  Co.,  175  Mo.  650,  75  S.  W.  106; 
Cambron  v.  Omaha,  etc.,  R.  Co.,  165  Mo.  543, 
65  S.  W.  745;  Wendler  v.  People's  House 
Furnishing  Co.,  165  Mo.  527,  65  S.  W.  737; 
Bradley  v.  Chicago,  etc.,  R.  Co.,  138  Mo.  293, 
39  S.  W.  763;  Corham  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  408,  20  S.  W.  1060;  Abbott 
V.  Marion  Min.  Co.,  112  Mo.  App.  550,  87 
S.  W.  110;  Stumbo  v.  Duluth  Zinc  Co.,  100 
Mo.  App.  635,  75  S.  W.  185 ;  Parsons  v.  Ham- 
mond Packing  Co.,  96  Mo.  App.  37^,  70  S.  W. 
519;  Kelly  v.  Stewart,  93  Mo.  App.  47. 

Nebraska. —  Swift  v.  Holoubek,  62  ]Nebr.  31, 
86  N.  W.  900,  60  Nebr.  784,  84  ^.  W.  249; 
Chicago,  etc.,  R.  Co.  v.  Kellogg,  55  Nebr.  748, 
76  M.  W.  462;  Joseph  Garneau  Cracker  Co. 
V.  Palmer,  28  Nebr.  307,  44  N.  W.  463. 

New  York. — ^Abel  v.  Delaware,  etc.,  Canal 
Co.,  128  N.  Y.  662,  28  N.  E.  663  [affirming 
10  N.  Y.  Suppl.  154]  ;  Bannon  v.  Buffalo 
Union  Furnace  Co.,  109  N.  Y.  App.  Div.  324, 
95  N.  Y.  Suppl.  891 ;  Diamond  v.  Planet  Mills 
Mfg.  Co.,  97  N.  Y.  App.  Div.  43,  89  N.  Y. 
Suppl.  635;  Wiedeman  v.  Everard,  56  N.  Y. 
App.  Div.  358,  67  N.  Y.  Suppl.  738;  Gillespie 
V.  Dry  Dock,  etc.,  R.  Co.,  12  N.  Y.  App.  Div. 
501,  42  N.  Y.  Suppl.  245;  Sciolina  v.  Erie 
Preserving  Co.,  7  N.  Y.  App.  Div.  417,  39 
N.  Y.  Suppl.  916. 

North  Carolina. —  Hedrick  v.  Southern  R. 
Co.,  136  N.  C.  510,  48  S.  E.  830. 

Rhode  Island. —  Carr  v.  American  Locomo- 
tive Co.,  26  R.  I.  180,  58  Atl.  678;  McGar  v. 
National,  etc..  Worsted  Mills,  22  R.  I.  347, 
47  Atl.  1092. 

South  Carolina. —  Sanders  v.  Aiken  Mfg. 
Co.,  71  S.  C.  58,  50  S.  E.  679;  Boyd  v.  Sea- 
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board  Air  Line  R.  Co.,  67  S.  C.  218,  45  S.  E. 
186;  Farlej'^  v.  Charleston  Basket,  etc.,  Co., 
50  S.  C.  222,  28  S.  E.  193,  401;  Coleman  v. 
Wilmington,  etc.,  R.  Co.,  25  S.  C.  446,  60  Am. 
Rep.  516. 

Tennessee. —  Tennessee,  etc.,  R.  Co.  v.  Jar- 
rett.  111  Tenn.  565,  82  S.  W.  224. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Rea,  (1905)  87  S.  W.  324  [reversing  (Civ. 
App.  1904)  84  S.  W.  428];  Taylor,  etc.,  R. 
Co.  V.  Taylor,  79  Tex.  104,  14  S.  W.  918,  23 
Am.  St.  Rep.  316;  Missouri  Pac.  R.  Co.  v. 
James,  (1888)  10  S.  W.  332;  Gulf,  etc.,  R. 
Co.  V.  Silliphant,  70  Tex.  623,  8  S.  W.  673; 
St.  Louis,  etc.,  R.  Co.  v.  Smith,  (Civ.  App. 
1905)  90  S.  W.  926;  St.  Louis  Southwestern 
R.  Co.  V.  Demsey,  (Civ.  App.  1905)  89  S.  W. 
786;  Wood  V.  Texas  Cotton  Product  Co.,  (Civ. 
App.  1905)  88  S.  vv.  496;  Galveston,  etc.,  R. 
Co.  V.  Roth,  (Civ.  App.  1905)  84  S.  W.  1112; 
International,  etc.,  R.  Co.  v.  Villareal,  36  Tex. 
Civ.  App.  532,  82  S.  W.  1063;  International, 
etc.,  R.  Co.  V.  Reeves,  35  Tex.  Civ.  App.  162, 
79  S.  W.  1099;  Lancaster  Cotton  Oil  Co.  v. 
White,  32  Tex.  Civ.  App.  608,  75  S.  W.  339; 
Missouri,  etc.,  R.  Co.  v.  Jones,  (Civ.  App. 
1903)  75  S.  W.  53;  Missouri,  etc.,  R.  Co.  v. 
Bodie,  32  Tex.  Civ.  App.  168,  74  S.  W.  100; 
Chicago,  etc.,  R.  Co.  v.  Long,  32  Tex.  Civ. 
App.  40,  74  S.  W.  59,  97  Tex.  69,  75  S.  W. 
483;  Galveston,  etc.,  R.  Co.  v.  Mortson,  31 
Tex.  Civ.  App.  142,  71  S.  W.  770;  Missouri, 
etc.,  R.  Co.  V.  Hawk,  30  Tex.  Civ.  App.  142, 
69  S.  W.  1037;  Missouri,  etc.,  R.  Co.  v.  Baker, 
(Civ.  App.  1902)  68  S.  W.  556;  Galveston, 
etc.,  R.  Co.  V.  Jones,  29  Tex.  Civ.  App.  214, 
68  S.  W.  190;  Missouri,  etc.,  R.  Co.  v. 
Crowder,  (Civ.  App.  1899)  55  S.  W.  380; 
Houston,  etc.,  R.  Co.  v.  Smith,  (Civ.  App. 
1903)  75  S.  W.  53;  Missouri,  etc.,  R.  Co.  v. 
Felts,  (Civ.  App.  1899)  50  S.  W.  1031;  Texas, 
etc.,  R.  Co.  V.  Breadow,  19  Tex.  Civ.  App.  483, 
47  S.  W.  816;  Texas,  etc.,  R.  Co.  v.  Black, 
(Civ.  App.  1898)  44  S.  W.  673;  Missouri,  etc., 
R.  Co.  V.  Hauer,  (Civ.  App.  1897)  43  S.  W. 
1078;  Houston,  etc.,  R.  Co.  v.  Gaither,  (Civ. 
App.  1897)  43  S.  W.  266;  Missouri,  etc.,  R. 
Co.  V.  Crane,  13  Tex.  Civ.  App.  426,  35  S.  W. 
797;  Mexican  Nat.  R.  Co.  v.  Musette,  7  Tex. 
Civ.  App.  169,  24  S.  W.  520;  Texas  Cent.  R. 
Co.  V.  Rowland,  3  Tex.  Civ.  App.  158,  22 
S.  W.  134;  Fordyce  v.  Culver,  2  Tex.  Civ. 
App.  569,  22  S.  W.  237. 

Utah. —  Downey  v.  Gemini  Min.  Co..  24 
Utah  431,  68  Pac.  414,  91  Am.  St.  Rep.  798; 
Brown  v.  Southern  Pac.  Co.,  7  Utah  288,  26 
Pac.  579. 

Vermont. —  Morrisey  v.  Hughes,  65  Vt.  553, 
27  Atl.  205. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Bell,  104 
Va.  836,  52  S.  E.  700;  Norfolk,  etc.,  R.  Co. 
V.  Poole,  100  Va.  148,  40  S.  E.  627;  Rich- 
mond, etc.,  R.  Co.  V.  Burnett,  88  Va.  538,  14 
S.  E.  372. 

Washington. —  Kirkham  v.  Wheeler-Osgood 
Co.,  39  Wash.  415,  81  Pac.  869;  Young  v. 
O'Brien,  36  Wash.  570,  79  Pac.  211;  Bailey 
V.  Cascade  Timber  Co.,  35  Wash.  295,  77  Pac. 
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negligence/^  it  is  the  duty  of  the  court  to  instruct  the  jury  fully  as  to  what  will 
in  law  constitute  negligence  under  the  pleadings  and  evidence,  and  as  to  the 
degree  of  care  required  of  the  master  to  protect  his  servants  from  injury  ;  and 


377;  Gu3taf.son  v.  Seattle  Traction  Co.,  28 
Wash.  227,  68  Pac.  721;  Allend  v.  Spokane 
Falls,  etc.,  R.  Co.,  21  Wash.  324,  58  Pac.  244. 

Wisconsin. —  Mueller  v.  Northwestern  Iron 
Co.,  125  Wis.  320,  104  N.  W.  67. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  S.  Ct.  491,  39  L.  ed. 
624;  Pittsburgh,  etc.,  R.  Co.  v.  Lamphere,  137 
Fed.  20,  69  C.  C.  A.  542;  Northern  Pac.  R. 
Co.  f.  Mix,  121  Fed.  476,  57  C.  C.  A.  592; 
Texas,  etc.,  R.  Co.  v.  Putman,  120  Fed.  7.j4, 
57  C.  C.  A.  58;  Wright  i\  Stanley,  119  Fed. 
330,  56  C.  C.  A.  234;  Cudaliy  Packing  Co.  v. 
Anthes,  117  Fed.  118,  54  C.  C.  A.  504;  Choc- 
taw, etc.,  R.  Co.  V.  Tennessee,  116  Fed.  23, 
53  C.  C.  A.  497. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1148-1161. 

Instructions  held  sufficient  when  read  with 
other  instructions. —  Kansas  City,  etc.,  R.  Co. 
V.  Becker,  67  Ark.  1,  53  S.  W.  406,  77  Am.  St. 
Rep.  78,  46  L.  R.  A.  814;  Dolan  r.  Sierra  R. 
Co..  135  Cal.  435,  6/  Pac.  680;  Cobb  Chocolate 
Co.  V.  Knudson,  207  111.  452,  69  N.  E.  816 
[affirming  107  111.  App.  668];  Illinois  Steel 
Co.  f.  Wierzbicky,  206  111.  201,  68  N.  E.  1101 
[affirming  107  111.  App.  69]  ;  Smizel  v.  Odanah 
Iron  Co.,  116  Mich.  149,  74  N.  W.  488; 
Chambers  v.  Chester,  1/2  Mo.  461,  72  S.  W. 
904;  Mulligan  v.  Montana  Union  R.  Co.,  19 
Mont.  135,  47  Pac.  795;  Whalev  v.  Bartlctt, 
42  S.  C.  454,  20  S.  E.  745;  Denison,  etc.,  R. 
Co.  V.  Binkley,  (Tex.  Civ.  App.  1905)  87 
S.  W.  386;  Missouri,  etc.,  R.  Co.  r.  Schilling, 
32  Tex.  Civ.  App.  417,  75  S.  W.  64;  St.  Louis, 
etc.,  R.  Co.  V.  Skaggs,  32  Tex.  Civ.  App.  303, 
74  S.  W.  783;  Morgan  v.  Mammoth  Min.  Co., 
26  Utah  174,  72  Pac.  0o8 ;  Russell  Creek  Coal 
Co.  V.  Wells,  96  Va.  416,  31  S.  E.  614;  Sroufe 
V.  Moran  Bros.  Co.,  28  Wash.  381,  68  Pac. 
896.  92  Am.  St.  Rep.  847,  58  L.  R.  A.  313. 

15.  Necessity  of  evidence  to  support  in- 
struction.—  Alahama. —  Tennessee  Coal,  etc., 
Co.  V.  Garrett,  140  Aia.  563,  37  So.  355. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Tor- 
rey,  58  Ark.  217,  24  S.  W.  244. 

Illinois. —  Cleveland,  etc.,  R.  Co.  r.  Mc- 
Laughlin, 56  111.  App.  53. 

Kansas. —  Griffin  Wheel  Co.  r.  Stanton,  70 
Kan.  762,  79  Pac.  051. 

Massachusetts. —  Downev  v.  Sawyer,  157 
Mass.  418,  32  N.  E.  654;  Northcoate' r.  Bach- 
elder,  111  Mass.  322. 

Missouri. —  Wojtvlak  v.  Kansas,  etc.,  Coal 
Co.,  188  Mo.  200,  87  S.  W.  500;  Minnier  r. 
Sedalia.  etc.,  R.  Co.,  107  Mo.  99,  06  S.  W. 
1072;  Meily  t;.  St.  Louis,  etc.,  R.  Co.,  107 
Mo.  App.  400,  81  S.  W.  039. 

New  York. —  Ballard  v.  Hitchcock  Mfg.  Co., 
51  Hun  188,  4  N.  Y.  Suppl.  940. 

RJiode  Island. —  Carr  v.  American  Locomo- 
tive Co.,  26  R.  L  180,  58  Atl.  678. 

Texas.— GvlU,  etc.,  R.  Co.  r.  Kizziah,  86 
Tex.  81,  23  S.  W.  578  [reversing  4  Tex.  Civ. 
App.  356,  22  S.  W.  110,  26  S.  W.  242]  ;  H.  S. 


Hopkins  Bridge  Co.  v.  Burnett,  85  Tex.  16,  19 
S.  W.  880;  Gulf,  etc.,  R.  Co.  v.  Blohn,  73 
Tex.  637,  11  S.  W.  867,  4  L.  R.  A.  764;  Texas 
Pac.  R.  Co.  V.  Wisenor,  66  Tex.  674,  2  S.  W. 
Ct)7;  San  Antonio,  etc.,  K.  Co.  v.  Weigers,  22 
Tex.  Civ.  App.  344,  54  S.  W.  910;  De  Walt  v. 
Houston,  etc.,  R.  Co.,  21  Tex.  Civ.  App.  403, 
55  S.  W.  534;  Hodo  v.  Mexican  Nat.  R.  Co., 
(Civ.  App.  1895)  31  S.  W.  708. 

Utah. —  Wood  v.  Rio  Grande  Western  R. 
Co.,  28  Utah  351,  79  Pac.  182;  Coates  v. 
Union  Pac.  R.  Co.,  24  Utah  304,  67  Pac.  670. 

Virginia. —  Parlett  V.  Dunn,  102  Va.  459, 
46  S.  E.  407. 

Washington. — Kirby  r.  Rainier-Grand  Hotel 
Co.,  28  Wash.  705,  09  Pac.  378. 

Wisconsin. —  Musbach  v.  Wisconsin  Chair 
Co.,  108  Wis.  57,  84  N.  W.  30;  Baltzer  v. 
Chicago,  etc.,  R.  Co.,  83  Wis.  459,  53  N.  W. 
885. 

United  States. —  Choctaw,  etc.,  R.  Co.  v. 
Hollowav,  191  U.  S.  334,  24  S.  Ct.  102,  48 
L.  ed.  207  [affirming  114  Fed.  458,  52  C.  C.  A. 
260]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1148-1161. 

16.  Alabama. —  Sloss-Sheffield  Steel,  etc., 
Co.  V.  Smith,  (1905)  40  So.  91;  Going  v. 
Alabama  Steel,  etc.,  Co.,  141  Ala.  537,  37  So. 
784;  Memphis,  etc.,  R.  Co.  v.  Askew,  90  Ala. 
5,  7  So.  823. 

Arkansas. —  Kansas,  etc..  Coal  Co.  v. 
Chandler,  71  Ark.  518,  77  S.  W.  912;  St. 
Louis,  etc.,  R.  Co.  v.  Torrey,  58  Ark.  217,  24 
S.  W.  244. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Kent,  87 
Ga.  402,  13  S.  E.  502;  Western,  etc.,  R.  Co. 
r.  Vandiver,  85  Ga.  470,  11  S.  E.  '/bl. 

Illinois. —  Rock  Island  Sash,  etc..  Works  v. 
Pohlman,  210  111.  133,  71  N.  E.  428  [affirming 
99  111.  App.  670]  ;  Western  Stone  Co.  v. 
Muscial,  196  111.  382,  63  N.  E.  664,  89  Am.  St. 
Rep.  325  [affirming  96  111.  App.  288]  ;  Cleve- 
land, etc.,  R.  Co.  V.  Walter,  147  111.  60,  35 
N.  E.  529  [affirming  45  111.  App.  042]  ; 
Toledo,  etc.,  R.  Co.  v.  Conroy,  01  111.  102; 
Pioneer  Fire  Proofing  Co.  v.  Clifford,  118  111. 
App.  457 ;  Star,  etc.,  Milling  Co.  v.  Thomas, 
27  111.  App.  137;  Anglo-American  Packing, 
etc.,  Co.  V.  Lewandowsivi,  20  111.  App.  029. 

Indiana. —  Kentucky,  etc..  Bridge  Co.  v. 
Eastman,  7  Ind.  App.  514,  34  N.  E.  835. 

loica. —  Keatley  v.  Illinois  Cent.  R.  Co.,  94 
Iowa  085,  03  N.  W.  500. 

.  Kansas. —  Missouri  Pac.  R.  Co.  v.  Gibson, 
50  Kan.  001,  44  Pac.  012. 

Kentucky. —  Logsden  v.  Western  Brick  Co., 
79  S.  W.  290,  25  Ky.  L.  Rep.  2000,  74  S.  W. 
706,  25  Ky.  L.  Rep.  141;  Louisville,  etc.,  R. 
Co.  V.  Miliiken,  51  S.  W.  796,  21  Ky.  L.  Rep. 
489. 

Missouri. —  Wojtylak  v.  Kansas,  etc..  Coal 
Co.,  188  Mo.  260,  87  S.  W.  506;  Hinzeman 
V.  Missouri  Pac.  R.  Co.,  182  Mo.  611,  81  S.  W. 
1134;  Leslie  v.  Rich  Hill  Coal  Min.  Co.,  110 
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an  instruction  wliicli  imposes  on  the  master  a  higher  degree  of  care  than  is 
imposed  by  law  is  erroneous.^^    The  instructions  in  a  personal  injury  action  must 


Mo.  31,  19  S.  W.  308;  Donovan  v.  Gay,  97 
Mo.  440,  11  S.  W.  44;  Covey  v.  Hannibal, 
etc.,  R.  Co.,  86  Mo.  635. 

Montana. —  Kelley  v.  Cable  Co.,  7  Mont.  70, 
14  Pac.  633. 

'New  York. —  Lake  v.  Wendt,  21  N.  Y.  App. 
Div.  276,  48  N.  Y.  Suppl.  50;  Banzhaf  v.  Lud- 
wig,  28  Misc.  496,  59  N.  Y.  Suppl.  535; 
Shepard  v.  New  York  Cent.,  etc.,  E.  Co.,  18 
]N.  Y.  Suppl.  665. 

North  Carolina. —  Stewart  v.  Van  Deventer 
Carpet  Co.,  138  N.  C.  60,  50  S.  E.  562;  Mar- 
cus V.  Loane,  133  N.  C.  54,  45  S.  e'.  354; 
Williams  v.  Southern  E.  Co.,  119  N.  C.  746 
26  S.  E.  32. 

Ohio. —  Memphis,  etc..  Packet  Co.  v.  Brit- 
ton,  25  Ohio  Cir.  Ct.  153. 

Texas. —  St.  Louis  Southwestern  E.  Co.  v. 
Pope,  (1905)  80  S.  W.  5  [reversing  (Civ 
App.  1904)  82  S.  W.  360];  Galveston,  etc., 
E.  Co.  V.  Gormley,  91  Tex.  393,  43  S.  W.  877, 
66  Am.  St.  Eep.  894  [reversing  (Civ.  App 
1897)  42  S.  W.  314];  Texas  Mexican  E.  Co. 
V.  Douglas,  73  Tex.  325,  11  S.  W.  333;  Hous- 
ton, etc.,  E.  Co.  V.  Vvillie,  53  Tex.  318,  37 
Am.  Eep.  756;  Vicars  v.  Gulf,  etc.,  E.  Co., 
(Civ.  App.  1904)  84  S.  W.  286;  Pledger  v. 
Texas  Cent.  E.  Co.,  (Civ.  App.  1902)  68  S.  W. 
516;  Johnson  v.  International,  etc.  E.  Co 
(Civ.  App.  1899)  54  S.  W.  620;  Texas  Mexi- 
can E.  Co.  V.  Taylor,  (Civ.  App.  1898)  44 
S.  W.  892.  ' 

Utah. —  Ohlenkamp  v.  Union  Pac.  E.  Co  24 
Utah  232,  67  Pac.  411. 

Vermont.— La  Flam  v.  Missisquoi  Pulp 
Co.,  74  Vt.  125,  52  Atl.  526. 

Virginia. — JSJewport  News  Pub.  Co.  v.  Beau- 
meister,  104  Va.  744,  52  S.  E.  627;  Norfolk, 
etc.,  E.  Co.  V.  Cromer,  99  Va.  763,  40  S.  E 
54. 

Wisconsin.— Guinsird  v.  Knapp-Stout,  etc., 
Co.,  95  Wis.  482,  70  N.  W.  671;  Propsom  v. 
Leatham,  80  Wis.  608,  50  N.  W.  586. 

United  States. — Southern  Pac.  Co.  v.  Gloyd 
138  Fed.  388,  70  C.  C.  A.  528;  Highland  Boy 
Gold  Min.  Co.  v.  Pouch,  124  Fed.  148,  61 
C.  C.  A.  40;  F.  C.  Austin  Mfg.  Co.  v.  John- 
son, 89  Fed.  677,  32  C.  C.  A.  309. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1148-1161. 

Instructions  properly  refused.— Louisville, 
etc.,  E.  Co.  V.  Jones,  130  Ala.  456,  30  So.  586; 
Louisville,  etc.,  E.  Co.  v.  Hurt,  101  Ala.  34, 
13  So.  130;  Louisville,  etc.,  E.  Co.  v.  Hall, 
87  Ala.  708,  6  So.  277,  13  Am.  St.  Eep.  84,  4 
L.  E.  A.  710;  Stevens  v.  San  Francisco,  etc., 
E.  Co.,  100  Cal.  554,  35  Pac.  165;  Binion  v. 
Georgia  Southern,  etc.,  E.  Co.,  118  Ga.  282, 
45  S.  E.  276;  Illinois  Steel  Co.  v.  Wierzbicky, 
206  111.  201,  68  N.  E.  1101  [affirming  187  111. 
App.  69]  ;  Illinois  Steel  Co.  v.  McFadden, 
196  111.  344,  63  N.  E.  671,  89  Am.  St.  Eep. 
319  [affirming  98  111.  App.  296]  ;  Alton  Pav- 
ing, etc.,  Co.  V.  Hudson,  176  111.  270,  52  N.  E. 
256  [affi/rming  74  111.  App.  612]  ;  Hinckley  v. 
Horazdowsky,  133  111.  359,  24  N.  E.  421,  23 
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Am.  St.  Eep.  618,  8  L.  E.  A.  490;  Chicago, 
etc.,  E.  Co.  V.  Dunleavy,  27  111.  App.  438 
[affirmed  in  129  Hi.  132,  22  N.  E.  15]  ;  Nev- 
ille V.  Chicago,  etc.,  E.  Co.,  79  Iowa  232,  44 
N.  W.  367;  Chase  v.  Burlington,  etc.,  E.  Co 
76  Iowa  675,  39  N.  W.  196;  Knapp  v.  Sioux 
City,  etc.,  E.  Co.,  71  Iowa  41,  32  N.  W.  18; 
Interstate,  etc.,  E.  Co.  v.  Fox,  41  Kan.  715', 
21  Pac.  797;  Bowler  v.  Lane,  3  Mete.  (Ky.)' 
311;  Cincinnati,  etc.,  E.  Co.  v.  Conley  20 
S.  W.  816,  14  Ky.  L.  Eep.  568;  Louisville, 
etc.,  E.  Co.  V.  Shivell,  18  S.  W.  944,  13  Ky. 
L.  Eep.  902;  Swift  v.  Holoubek,  62  Nebr.  31, 
86  N.  W.  900,  60  Nebr.  784,  84  N.  W.  249; 
Gillespie  v.  Dry  Dock,  etc.,  E.  Co.,  12  N.  y', 
App.  Div.  501,  42  IN.  Y.  Suppl.  245;  Bier  v. 
Standard  Mfg.  Co.,  130  Pa.  St.  446,  18  Atl. 
1064.  See  also  McCombs  v.  Pittsburgh,  etc., 
E.  Co.,  130  Pa.  St.  182,  18  Atl.  613  (in  which 
the  request  to  charge  was  properly  modified 
by  the  court)  ;  McGarrity  v.  New  York,  etc., 
E.  Co.,  25  E.  I.  269,  55  Atl.  718;  Lowrimore 
V.  Palmer  Mfg.  Co.,  60  S.  C.  153,  38  S.  E. 
430;  Tennessee  Coal,  etc.,  Co.  v.  Jarrett, 
(Tenn.  1904)  82  S.  W.  224;  Louisville,  etc., 
E.  Co.  V.  Kenley,  92  Tenn.  207,  21  S.  W. 
326;  Bonner  v.  Whitcomb,  80  Tex.  178,  15 
S.  W.  899;  Ft.  Worth,  etc.,  E.  Co.  v.  Smith,. 
(Tex.  Civ.  App.  1905)  87  S.  W.  371;  Inter- 
national, etc.,  E.  Co.  V.  Villareal,  36  Tex. 
Civ.  App.  532,  82  S.  W.  1063 ;  Missouri,  etc., 
E.  Co.  V.  Gearheart,  (Tex.  Civ.  App.  1904) 
81  S.  W.  325;  Merchants',  etc.,  Oil  Co.  v. 
Burns,  (Tex.  Civ.  App.  1903)  72  S.  W.  626; 
Galveston,  etc.,  E.  Co.  v.  Eenz,  24  Tex.  Civ. 
App.  335,  59  S.  W.  280;  International,  etc., 
E.  Co.  V.  Hawes,  (Tex.  Civ.  App.  1899)  54 
S.  W.  325;  Missouri,  etc.,  E.  Co.  v\  Felts,. 
(Tex.  Civ.  App.  1899)  50  S.  W.  1031;  Gal- 
veston, etc.,  E.  Co,  V.  McCray,  (Tex.  Civ. 
App.  1897)  43  S.  W.  275;  Houston,  etc.,  E. 
Co.  V.  Gaither,  (Tex.  Civ.  App.  1897)  43 
S.  W.  266;  Columbia,  etc.,  E.  Co.  v.  Haw- 
thorne, 3  Wash.  Terr.  353,  19  Pac.  25; 
Mueller  v.  Northwestern  Iron  Co.,  125  Wis. 
326,  104  N.  W.  67 ;  Lounsbury  v.  Davis,  124 
Wis.  432,  102  N.  W.  941;  Wedgwood  v.  Chi- 
cago, etc.,  E.  Co.,  44  Wis.  44. 

Instructions  improperly  refused. —  Mobile, 
etc.,  E.  Co.  V.  George,  94  Ala.  199,  10  So. 
145;  Doyle  v.  Hawkins,  (Ind.  App.  1905)  73 
N.  E.  200;  Batty  v.  Niagara  Falls  Hydraulic 
Power,  etc.,  Co.,  37  N.  Y.  App.  Div.  93,  55 
N.  Y.  Suppl.  1088;  Missouri,  etc.,  E.  Co.  v. 
Baker,  (Tex.  Civ.  App.  1896)  37  S.  W.  94; 
Texas,  etc.,  E.  Co.  v.  Ehodes,  71  Fed.  145,  18 
C.  C.  A.  9. 

17.  Alalama. —  Davis  v.  Kornman,  141 
Ala.  479,  37  So.  789,  in  which  the  instruc- 
tion failed  to  hypothesize  knowledge  or  notice 
of  the  defect. 

California. — Eoche  v.  Llewellyn  Iron  Works 
Co.,  140  Cal.  563,  74  Pac.  147.  Compare 
Grijalva  v.  Southern  Pac.  Co.,  137  Cal.  569,. 
70  Pac.  622. 

Colorado. —  Grant  v.  Varney,  21  Colo.  329, 
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"be  limited  to  tlie  specified  act  or  acts  of  negligence  alleged,  and  restrict  the  right 
of  recovery  thereto  ;  and  where  separate  grounds  of  negligence  are  charged,  it 
is  proper  to  submit  them  separately ;  and  it  is  error  to  require  judgment  for 
defendant  unless  all  the  enumerated  acts  of  negligence  are  found  in  favor  of 
plaintiff.^  An  instruction  advising  the  jury  as  to  the  duty  owing  plaintiff  as  to 
liis  safety  is  properly  directed  to  the  duty  to  him  in  particular,  without  regard  to 
the  safety  of  defendant's  servants  in  general ;  and  while  it  is  the  better  practice 
to  state  the  qualifications  of  a  master's  liability  to  an  employee  in  connection  with 


40  Pac.  771;  Colorado  Cent.  R.  Co.  r.  Ogden, 
5  Colo.  499. 

/iZi«ot5.— Wells  r.  O'Hare,  209  111.  G27,  70 
E.  1056  [reversing  110  111.  App.  7];  Chi- 
cago, etc.,  R.  Co.  V.  Kerr,  148  111.  G05,  35 
E.  1117  [affirming  on  another  point  48  111. 
App.  231]  ;  Stover  Mfg.  Co.  v.  Millane,  89 
111.  App.  532 ;  Chicago,  etc.,  R.  Co.  v.  Finnan, 
84  111.  App.  383;  ^V  abash  R.  Co.  v.  Farrell, 
79  111.  App.  508;  Illinois  River  Paper  Co, 
Albert,  49  111.  App.  363;  Peoria,  etc.,  R.  Co. 
r.  Johns,  43  111.  App,  83 ;  Chicago,  etc.,  R.  Co. 
r.  Merckcs,  36  111.  App.  195;  Chicago,  etc., 
R.  Co.  V.  Standart,  16  111.  App.  145.  See  also 
John  S.  Metcalf  Co.  v.  N^^stedt,  102  ill.  App. 
71  [affirmed  in  203  111.  333,  67  N.  E.  764]. 
Compare  Whitney  v.  O'Rourke,  172  111.  177, 
50  N.  E.  242  [aftirming  68  111.  App.  487]. 

Iowa. —  Scott  v.  Chicago  Great  Western  R. 
Co.,  113  Iowa  381,  85  ^.  W.  631;  Newbury 
V.  Getchel,  etc.,  Lumber,  etc.,  Co.,  100  Iowa 
441,  69  N.  W.  743,  62  Am.  St.  Rep.  555;  Van 
Winkle  v.  Chicago,  etc.,  R.  Co.,  93  Iowa  509, 
61  N.  W.  929.  See  also  Taylor  v.  Star  Coal 
Co.,  110  Iowa  40,  81  N.  W.  249. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Jones, 
118  Ky.  158,  80  S.  W.  484',  26  Ky.  L.  Rep.  31 ; 
Louisville,  etc.,  R.  Co.  v.  Mattinglv,  38  S.  W. 
686,  IS  Ky.  L.  Rep.  823. 

Maryland. —  National  Enameling,  etc.,  Co. 

Brady,  93  Md.  646,  49  Atl.  845. 

Minnesota. —  Gates  v.  Souihern  Minnesota 
ll.  Co.,  28  Minn.  110,  9  N.  W.  579. 

Missouri. —  Bailey  v.  Citizens'  R.  Co.,  152 
Mo.  449,  52  S.  W!^  406;  Gibson  v.  Midland 
Bridge  Co.,  112  Mo.  App.  594,  87  S.  W.  3; 
Zellars  v.  Missouri  Water,  etc.,  Co.,  92  Mo. 
App.  107,  element  of  knowledge  or  notice 
omitted. 

Nebraska. —  Cudahy  Packing  Co,  v.  Roy, 
(1904)  99  N.  W.  23*1;  Kearney  Electric  Co. 
t\  Laughlin,  45  Nebr.  390,  63  N.  W.  941. 

l^ew  York. —  Buckley  v.  Gutta  Percha,  etc., 
Mfg.  Co.,  113  N.  Y.  540,  21  N.  E.  717; 
Leonard  v.  Collins,  70  N.  Y.  90;  Richards  v. 
Hayes,  12  Misc.  44,  33  N.  Y.  Suppl.  30. 

Oregon. —  Scott  r.  Astoria  R.  Co.,  43  Oreg. 
26,  72  Pac.  594,  99  Am.  St.  Rep.  710,  62  L.  R. 
A.  543. 

Tennessee. —  Railway  Co.  r.  Hicks,  89  Tenn. 
301,  17  S.  W.  1036;  Nashville,  etc.,  R.  Co.  v. 
Jones,  9  Heisk.  27. 

Texas. —  International,  etc.,  R.  Co.  v.  Bell, 
75  Tex.  50,  12  S.  VV.  321;  Harry  Bros.  Co.  v. 
Brady,  (Civ.  App.  1905)  86  S.  W.  615;  Ber- 
ing Mfg.  Co.  V.  1^'emelat,  35  Tex.  Civ.  App.  36, 
79  S.  W.  869;  Texas  Mexican  R.  Co.  v.  Tay- 
lor, (Civ.  App.  1898)  44  S.  W.  892;  Gulf, 


etc.,  R.  Co.  V.  Abbott,  (Civ.  App.  1893)  24 
S.  W.  299;  Galveston,  etc.,  R.  Co.  v.  Davis, 
4  Tex.  Civ.  App.  468,  23  S.  W.  301;  Galves- 
ton, etc.,  R.  Co.  V.  Daniels,  1  Tex.  Civ.  App. 
695,  20  S.  W.  955;  Fordyce  v.  \arborough,  1 
Tex.  Civ.  App.  260,  21  S.  W.  421.  Compare 
San  Antonio,  etc.,  R.  Co.  v.  Hahl,  (Civ.  App. 
1904)  83  S.  W.  27;  Texas,  etc.,  R.  Co.  v. 
Black,  (Civ.  App,  1898)  44  S.  W.  673;  Hous- 
ton, etc.,  R.  Co.  V.  Gaither,  (Civ.  App.  1897) 
43  S.  W.  236;  Quintana  v.  Consolidated  Kan- 
sas City  Smelting,  etc,  Co,,  14  Tex.  Civ.  App. 
347,  37  S.  W.  369. 

Washington. —  Dean  v.  Oregon  R,,  etc.,  Co., 
38  Wash.  565,  80  Pac.  842. 

United  States. —  See  Peirce  t*.  Clavin,  82 
Fed.  550,  27  C.  C.  A.  227. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1148-1161. 

18.  California. —  Roche  v.  Llewellyn  Iron 
Works  Co.,  140  Cal.  563,  74  Pac.  147. 

Colorado. —  Colorado  Coal,  etc.,  Co.  v.  Car- 
pita,  6  Colo.  App.  248,  40  Pac.  248. 

Indiana. —  Cleveland,  etc.,  R.  Co.  v.  Snow, 
(App.  1905)  74  N.  E.  908. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Sul- 
livan, 76  S.  W.  525,  25  Ky,  L.  Rep.  854; 
Louisville,  etc.,  R.  Co.  v.  Mounce,  71  S.  W. 
518,  24  Ky.  L.  Rep.  1378. 

Massachusetts. —  Wyman  v.  Clark,  180 
Mass.  173,  62  N.  E.  245. 

Missouri. —  Gibson  v.  Midland  Bridge  Co., 
112  Mo.  App.  594,  87  S.  W.  3;  Adolff  v.  Co- 
lumbia Pretzel,  etc.,  Co.,  100  Mo.  App.  199, 
73  S.  W.  321. 

'New  York. —  O'Leary  v.  Buffalo  Union  Fur- 
nace Co.,  100  N.  i.  App.  Div.  136,  91  N.  Y, 
Suppl,  579, 

Texas. —  Galveston,  etc,  R,  Co.  v.  Perry,  36 
Tex.  Civ.  App.  414,  82  S.  W.  343 ;  Texas,  etc., 
R.  Co.  V.  Utley,  (Civ.  App.  1901)  66  S.  W. 
311;  Galveston,  etc.,  R.  Co.  v.  Jackson,  (Civ. 
App.  1898)  44  S.  W.  1072. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  1148-1161. 

Under  an  allegation  of  negligence  in  em- 
ploying servants,  the  court  may  charge  both 
as  to  the  duty  of  the  master  in  originally 
employing  and  in  retaining  such  servants. 
Galveston,  etc.,  R.  Co.  v.  Davis,  (Tex.  Civ. 
App.  1898)  45  S.  W.  956. 

19.  Galveston,  etc,  R.  Co,  v.  McAdams, 
(Tex.  Civ.  App.  1905)  84  S.  W,  1076. 

20.  Texas,  etc,  R,  Co.  v.  Mortensen,  27 
Tex.  Civ.  App.  106,  66  S.  99. 

21.  Barnett,  etc.,  Co.  v.  Schlapka,  208  III. 
426,  70  N.  E.  343  [affirming  110  111.  App. 
672].    Compare  St.  Louis  Southwestern  R. 
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a  statement  of  the  liability,  tlie  failure  to  do  so,  where  such  qualifications  are 
referred  to  in  connection  witli  a  statement  of  the  liability,  will  not  render  the 
charfije  misleading.^^  Where  an  action  is  predicated  upon  the  violation  of  a 
statute  by  the  master,  an  instruction  following  the  language  of  tlie  statute  as  to 
the  duties  imposed  upon  the  master  is  proper  and,  althougli  a  servant,  neither 
in  his  petition,  nor  by  his  argument,  nor  otherwise,  indicates  that  the  action  is 
brought  under,  or  that  he  is  relying  on,  the  Interstate  Commerce  Safety  Appliance 
Act,  the  court  may  and  should  instruct  as  to  his  rights  thereunder,  where  the 
evidence  shows  that  the  act  is  applicable.^'^  It  is  not  error  for  the  court  to  refuse 
a  charge  explaining  the  difference  in  tlie  degree  of  care  to  be  exercised  by  a 
common  carrier  toward  a  passenger  and  an  employee.^^ 

e.  Negligence  of  Fellow  Servants.^''  Where,  in  an  action  by  a  servant  for  per- 
sonal injuries,  defendant  claims  that  the  injuries  were  due  to  the  negligence  of  a 
fellow  servant,  and  there  is  evidence  upon  which  to  predicate  instructions  as  to 
the  fellow  servant  doctrine,^^  it  is  tlie  duty  of  the  court,  if  so  requested,^^  to  lay 
down  rules  in  its  instructions  defining  the  relation  of  fellow  servants  with  sub- 
stantial accuracy and  to  instruct  the  jury  as  to  the  liability  of  the  master  for  the 
acts  of  a  vice-principal  or  superior  servant,^^  as  to  the  distinction  between  a  fellow 


Co.  V.  Rea,  (Tex.  Civ.  App.  1904)  84  S.  W. 
428  Yreversed  on  other  grounds  in  (1905)  87 
S.  W.  324]. 

22.  International,  etc.,  R.  Co.  v.  Jackson, 
25  Tex.  Civ.  App.  619,  62  S.  W.  91. 

23.  Kellyville  Coal  Co.  v.  Strine,  217  111. 
516,  75  E.  375;  Donk  Bros.  Coal,  etc.,  Co. 
i;.  Peton,  192  111.  41,  61  ^.  E.  330  [affirming 
95  111.  App.  193]  ;  Espenlaub  v.  Ellis,  34  Ind. 
App.  163,  72  N.  E.  527.  See  also  Gulf,  etc., 
R.  Co.  V.  Boyce,  (Tex.  Civ.  App.  1905)  87 
S.  W.  395. 

24.  Voelker  v.  Chicago,  etc.,  R.  Co.,  116 
Fed.  867. 

25.  Cooper  v.  Iowa  Cent.  R.  Co.,  44  Iowa 
134. 

26.  Assumption  of  risks  see  infra,  IV,  H, 
7,  d. 

Conformity  to  pleadings  see  supra,  IV,  H, 
7,  a,  (IV). 

Instructions  invading  province  of  jury  see 
supra,  IV,  H,  7,  a,  (viii). 

27.  Missouri. —  Harty  v.  St.  Louis,  etc.,  R. 
Co.,  95  Mo.  368,  8  S.  W.  562. 

Tennessee. —  Coal  Creek  Min.  Co.  v.  Davis, 
90  Tenn.  711.  18  S.  W.  387. 

Texas. —  Denham  v.  Trinity  County  Lumber 
Co.,  73  Tex.  78,  11  S.  W.  151. 

fjtah. —  Jenkins  v.  Mammoth  Min.  Co.,  24 
Utah  513,  68  Pac.  845. 

Washington. —  Young  v.  O'Brien,  36  Wash. 
570,  79  Pac.  211. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1162-1166. 

Compare  Ahrens,  etc.,  Mfg.  Co.  v.  Rellihan, 
82  S.  W.  993,  26  Ky.  L.  Rep.  919. 

28.  Houston,  etc.,  R.  Co.  v.  Stuart,  (Tex. 
Civ.  App.  1898)  48  S.  W.  799.  See  also  Mc- 
Cabe  V.  Brainard,  17  N.  Y.  App.  Div.  45,  44 
N.  Y.  Suppl.  964. 

Where  no  instruction  as  to  what  consti- 
tutes a  fellow  servant  has  been  asked,  an  in- 
struction M^hich  tells  the  jury  that  if  they  be- 
lieve from  the  evidence  that  plaintiff  was  in- 
jured by  the  negligence  of  a  fellow  servant, 
or  by  the  negligence  of  himself  combined  with 

[IV,  H.  7,  b] 


that  of  a  fellow  servant,  then  he  cannot  re- 
cover, is  improper  and  should  be  refused.  St. 
Louis  Consol.  Coal  Co,  v.  Shepherd,  112  111. 
App.  458. 

29.  Arkansas. —  Fordyce  r.  Key,  74  Ark. 
19,  84  S.  W.  797. 

Illinois. —  National  Enameling,  etc.,  Co.  v. 
McCorkle,  219  111. -557,  76  N.  E.  843;  Pagels 
V.  Meyer,  193  111.  172,  61  N.  E.  1111  [re- 
versing 88  111.  App.  169]  ;  Western  Tube  Co. 
V.  Polobinski,  192  111.  113,  61  ^.  E.  451  [af- 
firming 94  111.  App.  640]  ;  Whitney,  etc.,  Co. 
V.  O'Rourke,  172  111.  177,  50  N.  E.  242  [af- 
firming 68  111.  App.  487]  ;  Mobile,  etc.,  R.  Co, 
V.  Godfrev,  155  111.  78,-  39  N.  E.  590;  Peoria, 
etc.,  R.  Co.  V.  Rice,  144  ill.  22/,  33  xN.  E.  951 
[affirming  46  111.  App.  60]  ;  Illinois  Steel  Co. 
f.  Rolewicz,  113  111.  App.  312;  Chicago  Archi- 
tectural Iron  Works  v.  Nagel,  80  111.  App. 
492;  Chicago,  etc.,  R.  Co.  v.  Hoyt,  16  111.  App. 
237;  Pittsburgh,  etc.,  R.  Co.  v.  McGrath,  15 
111.  App.  85;  Chicago,  etc.,  R.  Co.  v.  Brag- 
onier,  11  111.  App.  516. 

Michigan. — La  Barre  v.  Grand  Trunk  West- 
ern R.  Co.,  133  Mich.  192,  94  N.  W.  735. 

Missouri. —  Musick  v.  Jacob  Dold  Packing 
Co.,  58  Mo.  App.  322. 

ISleio  York. —  Hart  v.  New  York  Floating 
Dry  Dock  Co.,  48  N.  Y.  Super.  Ct.  460. 

Pennsylvania. —  Giberson  v.  Patterson  Mills 
Co.,  174  Pa.  St.  369,  34  Atl.  563,  52  Am.  St. 
Rep.  823. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1162,  1166. 

Instructions  held  sufficient  see  Wenona 
Coal  Co.  V.  Holmquist,  152  111.  581,  38  N.  E. 
946  [affirming  51  111.  App.  507]  ;  Hicks  v. 
Southern  R.  Co.,  (S.  C.  1901)  38  S.  E.  725, 
38  S.  E.  866;  Braegger  v.  Oregon  Short  Line 
R.  Co.,  24  Utah  391,  68  Pac.  140. 

30,  Iowa. —  Baldwin  v.  St.  Louis,  etc.,  R. 
Co.,  63  Iowa  210,  18  N.  W.  884. 

Missouri. —  Smith  v.  St  Louis,  etc.,  R.  Co., 
151  Mo.  391,  52  S.  W.  378,  48  L.  R.  A.  368; 
Miller  v.  Missouri  Pac,  R,  Co,,  109  Mo,  350, 
19  S.  W.  58,  32  Am.  St.  Rep.  673. 
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servant's  personal  negligence  and  his  negligence  in  a  matter  in  which  he  stands 
in  the  place  of  the  master,^^  and  as  to  the  non-liability  of  the  master  for  injuries 
proximately  caused  by  the  negligence  of  a  fellow  servant,  except  in  the  case  of 
incompetency  of  which  the  master  knew,  or,  in  the  exercise  of  ordinary  care, 
should  have  known.^^  Where  applicable,  the  jury  should  also  be  instructed  as  to 
the  effect  of  concurrent  negligence  on  the  part  of  the  master  and  a  fellow  serv- 
ant,^ and,  in  some  states,  as  to  the  duty  of  the  master  to  exercise  reasonable 
supervision  over  his  servants.^*  In  a  case  so  requiring,  the  distinction  between 
the  negligence  of  a  competent  fellow  servant  and  the  unskilfulness  of  an  incompe- 
tent fellow  servant  should  be  clearly  pointed  out  to  the  jury.^^ 

d.  Assumption  of  Risk^^ —  (i)  In  General.  In  a  personal  injury  action  the 
court  should  instruct  the  jury  fully  upon  the  law  relating  to  the  assumption  by 
the  servant  of  risks  incident  to  his  employment,^^  and  also  as  to  the  assumption  of 


Montana. —  Kelley  v.  Cable  Co.,  7  Mont.  70, 
14  Pac.  033. 

ISleio  York. —  Conlan  v.  New  York  Cent., 
etc.,  R.  Co.,  74  Hun  115,  26  N.  Y.  Suppl. 
b59  [affirmed  in  148  N.  Y.  748,  43  N.  E.  986]. 

North  Carolina. —  Chesson  v.  John  L.  Roper 
Lumber  Co.,  118  N.  C.  59,  23  S.  E.  925. 

Pennsylvania. —  See  Evilhock  v.  Philadel- 
phia, etc.,  R.  Co.,  169  Pa.  St.  592,  32  Atl. 
588. 

South  Carolina. —  Hicks  v.  Southern  R.  Co., 
(1901)  38  S.  E.  725,  38  S.  E.  866. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Deh- 
nisch,  (Civ.  App.  1900)  57  S.  W.  64;  San 
Antonio,  etc.,  R.  Co.  r.  Adams,  6  Tex.  Civ. 
App.  102,  24  S.  W.  839. 

Utah. —  Braegger  v.  Oregon  Short  Line  R. 
Co.,  24  Utah  391,  68  Pac.  140. 

Virginia. —  Southern  R.  Co.  v.  Oliver,  102 
Va.  710,  47  S.  E.  862. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1164,  1165. 

Instances  of  sufficient  instructions  see  Sea- 
board Mfg.  Co.  V.  Woodson,  98  Ala.  378,  11 
So.  733;  Sciolina  v.  Erie  Preserving  Co.,  7 
N.  Y.  App.  Div.  417,  39  N.  Y.  Suppl.  916; 
St.  Louis,  etc.,  R.  Co.  v.  George,  85  Tex. 
150,  19  S.  W.  1036;  St.  Louis  Southwestern 
R.  Co.  V.  Smith,  30  Tex.  Civ.  App.  336,  70 
S,  W.  789;  San  Antonio,  etc.,  R.  Co.  v. 
Weigers,  22  Tex.  Civ.  App.  344,  54  S.  W. 
910. 

31.  Baier  v.  Selke,  211  111.  512,  71  N.  E. 
1074,  103  Am.  St.  Rep.  208  [reversing  112 
111.  App.  568];  Chicago,  etc.,  R.  Co.  v.  Sul- 
livan, 27  Nebr.  673,  43  N.  W.  415;  Allen 
r.  Goodwin,  92  Tenn.  385,  21  S.  W.  760;  St. 
Louis,  etc.,  R.  Co.  v.  Lemon,  83  Tex.  143, 
18  S.  W.  331. 

32.  Alabama. —  Northern  Alabama  R.  Co. 
f.  Mansell,  138  Ala.  548,  36  So.  459. 

Arizona. —  Gila  Valley,  etc.,  R.  Co.  v.  Lyon, 
(1903)  71  Pac.  957. 

Colorado. —  Kindel  v.  Hall,  8  Colo.  App 
63,  44  Pac.  781. 

Illinois.—  Wells  v.  O'Hare,  209  111.  627,  70 
N.  E.  1056  [reversing  110  111.  App.  7]. 

Kentucky. —  Cumberland  Tel.,  etc.,  Co.  r. 
Ware,  115  Ky.  581,  74  S.  W.  289,  24  Ky. 
L.  Rep.  2519;  Cincinnati,  etc.,  R.  Co.  v. 
Roberts,  110  Ky.  856,  62  S.  W.  901,  23  Ky. 
L.  Rep.  264;  Louisville,  etc.,  R.  Co.  v.  Sulli- 
van, 76  S.  W.  525,  25  Ky.  L.  Rep.  854. 


Michigan.—  Harrison  v.  Detroit,  etc.,  R. 
Co.,  79  Mich.  409,  44  N.  W.  1034,  19  Am. 
St.  Rep.  180,  7  L.  R.  A.  623. 

Minnesota. —  Kurstelska  r.  Jackson,  89 
Minn.  95,  93  N.  W.  1054. 

Missouri. —  Kaminski  v.  Tudor  Iron  Works, 
167  Mo.  462,  67  S.  W.  221. 

Montana. —  Kelly  v.  Cable  Co.,  13  Mont. 
411,  34  Pac.  611. 

Isleio  York. —  McCabe  v.  Brainard,  17  N.  Y. 
App.  Div.  45,  44  N.  Y.  Suppl.  964. 

North  Carolina. —  Kirk  v.  Atlanta,  etc.,  R. 
Co.,  97  N.  C.  82,  2  So.  536. 

Texas. —  Young  v.  Hahn,  (Civ,  App.  1902) 
69  S.  W.  203  [reversed  on  other  grounds  in 
96  Tex.  99,  70  S.  W.  950]  ;  Galveston,  etc., 
R.  Co.  V.  Parrish,  (Civ.  App.  1897)  40  S.  W. 
191. 

Virginia. —  Virginia,  etc.,  R.  Co.  v.  Bailey, 
103  Va.  205,  49  S.  E.  33. 

Washington. —  Ralph  v.  American  Bridge 
Co.,  30  Wash.  500,  70  Pac.  1098. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1162-1166. 

33.  Arizona. —  Gila  Valley,  etc.,  R.  Co.  v. 
Lj^on,  (1903)  71  Pac.  957. 

Iowa. —  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
08  Iowa  37,  25  N.  W.  918. 

Massachusetts. —  See  Garant  v.  Cashman, 
183  Mass.  13,  66  N.  E.  599. 

Neio  York. —  Hall  v.  Cooperstown,  etc.,  R. 
Co.,  49  Hun  373,  3  N.  Y.  Suppl.  584;  Smith 
V.  New  York  Cent.,  etc.,  R.  Co.,  9  N.  Y.  St. 
612. 

Pennsylvania. —  Wallace  v.  Henderson,  211 
Pa.  St.  142,  60  Atl.  574. 

Virginia. —  McCoy  v.  Norfolk,  etc.,  R.  Co., 
99  Va.  132,  37  S.  E.  788. 

United  States. —  Atlantic  Ave.  R.  Co.  v. 
Van  Dyke,  72  Fed.  458,  18  C.  C.  A.  632. 

See  "  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1167. 

34.  Rogers  v.  Ludlow  Mfg.  Co.,  144  Mass. 
198,  11  N.  E.  77,  59  Am.  Rep.  68.  Compare 
Babcock  v.  Old  Colony  R.  Co.,  150  Mass. 
467,  23  N.  E.  325. 

35.  Ingram  v.  Hilton,  etc.,  Lumber  Co., 
108  Ga.  194,  33  S.  E.  961. 

36.  Conformity  to  pleadings  see  supra, 
IV,  H,  7,  a,  (IV). 

Instructions  invading  province  of  jury  see 
supra,  IV,  H,  7,  a,  (viii). 

37.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
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the  risk  of  any  defect  or  danger  of  which  he  knows,  or  should,  in  the  exercise  of 
ordinary  care,  know,^^  and  as  to  his  right  to  rely  upon  the  master's  exercise  of 


Smith,  129  Ala.  553,  30  So.  571;  Postal  Tel. 
Cable  Co.  v.  Hulsey,  115  Ala.  193,  22  So. 
854;  Mobile,  etc.,  R.  Co.  v.  George,  94  Ala. 
199,  10  So.  145. 

Arkansas. —  St.  Louis,  etc.,  ±i.  Co.  v.  Jager- 
man,  59  Ark.  98,  26  S.  W.  591. 

Illinois. —  Illinois  Terra  Cotta  Lumber  Co. 
V.  Hanley,  214  111.  243,  73  E.  373;  Illinois 
Cent.  R.  Co.  v.  Prickett,  210  111.  140,  71 
^.  E.  435  [affirming  109  111.  App.  468]; 
Libby  v.  Scherman,  146  111.  540,  34  N.  E. 
801,  37  Am.  St.  ivep.  191;  Pioneer  Fire 
Proofing  Co.  v.  Clifford,  118  111.  App.  457; 
Guaranty  Constr.  Co.  v.  Broeker,  93  111.  App. 
272;  Chicago,  etc.,  R.  Co.  v.  Cleveland,  92 
111.  App.  308. 

Iowa. —  Quinn  v.  Chicago,  etc.,  R.  Co.,  107 
Iowa  710,  77  N.  W.  464. 

Ohio.—  Cleveland  d.  Wolf,  25  Ohio  Cir.  Ct. 
406. 

Rhode  Island. —  Benson  v.  ISIew  York,  etc., 
R.  Co.,  23  R.  I.  147,  49  Atl.  689. 

South  Carolina. —  Price  v.  Richmond,  etc., 
R.  Co.,  38  S.  C.  199,  17  S.  E.  732. 

Tennessee. —  Porter  v.  Waters-Allen  Foun- 
diy,  etc.,  Co.,  94  Tenn.  3/0,  29  S.  W.  227. 

Texas.—  Nix  v.  Texas  Pac.  R.  Co.,  82  Tex. 
473,  18  S.  W.  571,  27  Am.  St.  Rep.  897; 
Fordyce  v.  iTarborough,  1  Tex.  Civ.  App.  260, 
21  S.  W.  421. 

Utah. —  Ohlenkamp  v.  Union  Pac.  R.  Co., 

24  Utah  232,  67  Pac.  411. 

Virginia. —  Moon  v.  Richmond,  etc.,  R.  Co., 
78  Va.  745,  49  Am.  Rep.  401. 

United  States. —  Atchison,  etc.,  R.  Co.  v. 
Myers,  63  Fed.  793,  11  C.  C.  A.  439. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1170. 

Instructions  held  sufficient  on  assumption 
of  incidental  risks. —  Southern  Indiana  R.  Co. 
V.  Fine,  163  Ind.  617,  72  N.  E.  589;  Pierce 
V.  Arnold  Print  Works,  182  Mass.  260,  65 
;N.  E.  368;  Jones  v.  Kansas  City,  etc.,  R.  Co., 
178  Mo.  528,  77  S.  W.  890,  101  Am.  St.  Rep. 
434;  Deckerd  v.  Wabash  R.  Co.,  Ill  Mo.  App. 
117,  85  S.  W.  982;  Youngblood  v.  South  Caro- 
lina, etc..  R.  Co.,  60  S.  C.  9,  38  S.  E.  232, 
85  Am.  St.  Rep.  824;  Southern  Pac.  R.  Co. 
V.  Aylward,  79  Tex.  675,  15  S.  W.  697;  Mis- 
souri Pac.  R.  Co.  V.  Crenshaw,  71  Tex.  340, 
9  S.  W.  262;  International,  etc.,  R.  Co.  v. 
McVey,  (Tex.  Civ.  App.  1904)  81  S.  W.  991, 
83  S.  W.  34;  Gulf,  etc.,  R.  Co.  v.  Wilder, 
Ciex.  Civ.  App.  1903)  75  S.  W.  546;  Texas, 
etc.,  R.  Co.  V.  Scott,  (Tex.  Civ.  App.  1902) 
71  S.  W.  26;  International,  etc.,  R.  Co.  v. 
Emery,  14  Tex.  Civ.  App.  551,  40  S.  W.  149; 
Galveston,  etc.,  R.  Co.  v.  Crawford,  9  Tex. 
Civ.  App.  245,  27  S.  W.  822,  29  S.  W.  958; 
Crawford  v.  American  Steel,  etc.,  Co.,  123 
Fed.  275,  59  C.  C.  A.  293;  Texas,  etc.,  R.  Co. 
V.  Archibald,  75  Fed.  802,  21  C.  C.  A.  520 
[affirmed  in  170  U.  S.  665,  18  S.  Ct.  777, 
42  L.  ed.  1188]. 

Instruction  held  inapplicable  to  case  see 
Pfisterer  v.  Peter,  117  Ky.  501,  78  S.  W.  450, 

25  Ky.  L.  Rep.  1605. 
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38.  Alabama. — Alabama  Great  Southern  R. 
Co.  V.  Richie,  99  Ala.  346,  12  So.  612. 

California. —  Sowden  v.  Indho  Quartz  Min. 
Co.,  55  Cal.  443. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Heerey, 
203  111.  492,  68  :N.  E.  74  [reversing  105  111. 
App.  647];  Swift  V.  Rutkowski,  167  111.  156, 
47  N.  E.  362  [reversing  67  111.  App.  209]; 
Omaha  Packing  Co.  v.  Murray,  112  la.  App. 
233;  Helbig  v.  Slaughter,  95  111.  App.  623. 

Indiana. —  Southern  Indiana  R.  Co.  v. 
Moore,  34  Ind.  App.  154,  72  N.  E.  479;  Cleve- 
land, etc.,  R.  Co.  V.  Scott,  29  Ind.  At)d.  519, 
64  N.  E.  896;  Pittsburg,  etc.,  R.  Co.  i.  Par- 
ish, 28  Ind.  App.  189,  62  E.  514,  91  Am. 
St.  Rep.  120;  Indiana  Bituminous  Coal  Co. 
V.  Buffey,  28  Ind.  App.  108,  62  N.  E.  279. 

Kansas. —  Union  Pac.  R.  Co.  v.  Monden,  50 
Kan.  539,  31  Pac.  1002. 

Massachusetts. —  Peterson  v.  Morgan  Spring 
Co.,  189  Mass.  576,  76  N.  E.  220;  Sullivan 
V.  Thorndike  Co.,  175  Mass.  41,  55  N.  E.  472. 

Missouri. —  Dickson  v.  Omaha,  etc.,  R.  Co., 
124  Mo.  140,  27  S.  W.  476,  46  Am.  St.  Rep. 
429,  25  L.  R.  A.  320;  Williams  v.  Missouri 
Pac.  R.  Co.,  109  Mo.  475,  18  S.  W.  1098. 

New  Jersey. —  Durand  v.  New  York,  etc., 
R.  Co.,  65  N.  J.  L.  656,  48  Atl.  1013. 

New  York. —  Garety  v.  King,  9  N.  Y.  App. 
Div.  443,  41  N.  Y.  Suppl.  633. 

Rhode  Island. —  McGarrity  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  269,  55  Atl.  718;  Ben- 
son V.  New  York,  etc.,  R.  Co.,  23  R.  I.  147, 
49  Atl.  689. 

Texas. —  Houston,  etc.,  R.  Co.  v.  De  Walt, 
96  Tex.  121,  70  S.  W.  531,  97  Am.  be.  Rep. 
877;  Texas,  etc.,  R.  Co.  v.  Conroy,  83  Tex. 
214,  18  S.  W.  609;  Denison,  etc.,  Suburban 
R.  Co.  V.  Binkley,  (Civ.  App.  1905)  87  S.  W. 
386;  Consumers'  Cotton  Oil  Co.  v.  Jonte, 
(Civ.  App.  1904)  80  S.  W.  847;  Chicago, 
etc.,  R.  Co.  V.  Oldridge,  33  Tex.  Civ.  App. 
436,  76  S.  W.  581;  Gulf,  etc.,  R.  Co.  v.  Hill, 
29  Tex.  Civ.  App.  12,  70  S.  Vv.  103;  Galves- 
ton, etc.,  R.  Co.  V.  English,  (Civ.  App.  1900) 
59  S.  W.  626,  912;  Galveston,  etc.,  R.  Co. 
V.  Moss,  (Civ.  App.  1900)  5/  S.  W.  910; 
Houston,  etc.,  R.  Co.  v.  Kellv,  (Civ.  App. 
1896)  35  S.  W.  878;  Gulf,  etc.,  R.  Co.  v. 
Hohl,  (Civ.  App.  1895)  29  S.  W.  1131:  Inter- 
national, etc.,  R.  Co.  V.  Beasley,  9  Tex.  Civ. 
App.  569,  29  S.  W.  1121;  Texas,  etc.,  R.  Co. 
V.  Guy,  (Civ.  App.  1893)  23  S.  W.  633. 

Vermont. —  Latremouille  v.  Bennington, 
etc.,  R.  Co.,  63  Vt.  336,  22  Atl..656„ 

Washington. —  Smith  v.  Hecla  Min.  Uo.,  38 
Wash.  454,  80  Pac.  779. 

United  States. —  Roccia  v.  Black  Diamond 
Coal  Min.  Co.,  121  Fed.  451,  57  G.  C.  A. 
567;  Tavlor-Craig  Corp.  v.  Hage,  69  Fed. 
581,  16  C.  C.  A.  339. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1175,  1176. 

Instructions  on  knowledge  or  notice  held 
proper. —  Little  Rock,  etc.,  R.  Co.  v.  Vose, 
(Ark.  1892)  18  S.  W.  172;  Perry-Matthews- 
Buskirk  Stone  Co.  v.  Speer,  36  Ind.  App. 
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due  care  for  his  protection.^^  Where,  however,  the  dechiration  or  complaint 
alleges  tliat  plaiiititf  did  not  know,  and  had  not  the  means  of  knowing,  the  danger 
to  which  he  was  exposed,  an  instruction  that  if  the  jury  "  believing,  from  the 
evidence,  that  tlie  plaintiif  Jias  made  out  his  case  as  alleged  in  his  declaration  in 
this  case,  or  in  any  one  count  thereof,  by  a  preponderance  of  the  evidence,  then 
it  is  your  duty  to  tind  the  issues  in  favor  of  the  plaintiff,"  is  not  erroneous  as 
omitting  the  element  of  assumed  risk.^^  As  in  other  cases,  an  instruction  upon 
assumption  of  risk  must  be  supported  by  evidence.''^ 

(ii)  Inexperienced  or  Youthful  Servants.  In  an  action  by  a  servant 
for  personal  injuries,  the  instructions  should  distinguish  between  an  employee 
having  knowledge  of,  and  experience  in,  the  business  and  one  having  no  such 
knowledge  and  experience      and  instructions  which  ignore  the  fact  of  a  plain- 


340,  73  N.  E.  933;  Chicago,  etc.,  R.  Co.  v. 
Lee,  29  Ind.  App.  480,  04  N.  E.  675;  Balti- 
more, etc.,  R.  Co.  V.  Spaulding,  21  Ind.  App. 
323,  52  N.  E.  410;  Barker  v.  Lawrence  Mfg. 
Co.,  176  Mass.  205,  57  N.  E.  366;  Herbert 
V.  Mound  City  Boot,  etc.,  Co.,  90  Mo.  App. 
305;  Loid  V.  J.  S.  Rogers  Co.,  68  J!^.  J.  L. 
713,  54  Atl.  837;  Belleville  Stone  Co.  r. 
Comben,  61  N.  J.  L.  353,  39  Atl.  641;  Stewart 
r.  Ferguson,  44  ^.  Y.  App.  Div.  58,  60  N.  Y. 
Suppl.  429;  Hogan  v.  Smith,  9  N.  \.  Suppl. 
881;  Green  v.  Xew  York,  etc.,  R.  Co.,  20 
Ohio  Cir.  Ct.  609;  Hoffman  v.  Clough,  124 
Pa.  St.  505,  17  Atl.  19;  Tucker  v.  Charleston, 
etc.,  R.  Co.,  51  S.  C.  306,  28  S.  E.  943;  H.  S. 
Hopkins  Bridge  Co.  v.  Burnett,  85  Tex.  16, 
19  S.  W.  886;  International,  etc.,  R.  Co.  v. 
Tisdale,  36  Tex.  Civ  App.  174,  81  S.  W. 
347;  Horton  v.  Ft.  Worth  Packing,  etc.,  Co., 
33  Tex.  Civ.  App.  150,  76  S.  W.  211;  Moore  v. 
Missouri,  etc.,  R.  Co.,  30  Tex.  Civ.  App.  266, 
69  S.  W.  997;  Guli,  etc.,  Li.  Co.  v.  Moore,  28 
Tex.  Civ.  App.  603,  68  S.  W.  559 ;  Galveston, 
etc.,  R.  Co.  V.  Newport,  26  Tex.  Civ.  App. 
583,  65  S.  W.  657;  Galveston,  etc.,  R.  Co.  v. 
Renz,  24  Tex.  Civ.  App.  335,  59  S.  W.  280; 
Carbine  v.  Bennington,  etc.,  R.  Co.,  61  Vt. 
348,  17  Atl.  491 ;  Southern  R.  Co.  v.  Mauzv, 
98  Va.  692,  37  S.  j:..  z85;  Tham  v.  J.  T. 
Steeb  Shipping  Co.,  39  Wash.  271,  81  Pac. 
711;  Shoemaker  v.  I^rvant  Lumber,  etc.,  Mill 
Co.,  27  Wash.  637,  68  Pac.  380;  Hennesey 
V.  Chicago,  etc.,  R.  Co.,  99  Wis.  109,  74 
W.  554;  Klatt  v.  N.  C.  Foster  Lumber 
Co.,  92  Wis.  622,  66  N.  W.  791;  Roccia  v. 
Black  Diamond  Coal  Min.  Co.,  121  Fed.  451, 
57  C.  C.  A.  567. 

39.  It  is  proper  to  instruct  that  plaintiff, 
an  employee,  was  not  bound  to  inspect  the 
elevator  but  had  a  right  to  rely  on  defend- 
ant's having  put  in  a  proper  elevator,  where 
the  defect,  if  any,  was  in  the  manner  in 
which  the  elevator  was  constructed,  and  it 
was  not  claimed  that  either  the  master  or 
servant  actually  knew  of  the  defect  prior  to 
the  accident,  and  the  master,  knowing  all 
the  circumstances  attending  the  construction 
and  putting  in  of  the  elevator,  did  not  believe 
any  defect  or  danger  existed.  Eastman  v. 
Curtis,  67  Vt.  432,  32  Atl.  232. 

Instruction  as  to  reliance  on  assurance  of 
safety  by  foreman  held  correct  see  Haywood 
V.  Galveston,  etc.,  R.  Co.,    (Tex.  Civ.  App. 
1905)  85  S.  W.  433. 
[95] 


Erroneous  instructions  as  to  reliance  on 
master  see  Pennsylvania  Co.  v.  Burgett,  7 
Ind.  App.  338,  33  N.  E.  914,  34  N.  E.  650; 
McKee  v.  Tourtellotte,  167  Mass.  69,  44  N.  E. 
1071,  48  L.  R.  A.  542;  McKelvey  v.  Chesa- 
peake, etc.,  R.  Co.,  35  W.  Va.  500,  14  S.  E. 
261. 

40.  Chicago,  etc.,  R.  Co.  v.  Howell,  109  111. 
App.  546  {affirmed  in  2U8  111.  155,  70  N.  E. 
15].  But  compare  Illinois  Cent.  R.  Co.  v. 
Sporleder,  90  111.  App.  590. 

41.  Arkansas. —  Choctaw,  etc.,  R.  Co.  v. 
Stallings,  70  Ark.  603,  70  S.  W.  303;  Little 
Rock,  etc.,  R.  Co.  v.  Leverett,  48  Ark.  333, 
3  S.  W.  50,  3  Am.  St.  Rep.  230. 

Georgia. —  Austin  v.  Appling,  88  Ga.  54, 
13  S.  E.  955. 

Illinois. —  Ashley  Wire  Co.  v.  Mercier,  61 
111.  App.  485;  Ambrose  v.  Angus,  61  111.  App. 
304. 

New  York. —  Rose  r.  Boston,  etc.,  R.  Co., 
58  N.  Y.  217. 

Pennsylvania. —  Trainor  v.  Philadelphia, 
etc.,  R.  Co.,  137  Pa.  St.  148,  20  Atl.  632. 

Texas. —  International,  etc.,  R.  Co.  v.  Hin- 
zie,  82  Tex.  623,  18  S.  W.  681;  Missouri 
Pac.  R.  Co.  V.  Lehmberg,  75  Tex.  61,  12  S.  W. 
838;  Gulf,  etc.,  R.  Co.  v.  Silliphant,  70  Tex. 
623,  8  S.  W.  673;  Quinn  v.  Galveston,  etc., 
R.  Co.,  (Civ.  App.  1905)  84  S.  W.  395; 
Texas,  etc.,  R.  Co.  v.  Lee,  32  Tex.  Civ.  App. 
23,  74  S.  Ysf.  345;  Missouri,  etc.,  R.  Co.  V. 
Baker,  (Civ.  App.  1900)  58  S.  W.  964; 
International,  etc.,  R.  Co.  v.  Newburn,  (Civ. 
App.  1900)  58  S.  W.  542  [affirmed  in  94 
Tex.  298,  60  S.  W.  429];  Houston,  etc.,  R. 
Co.  V.  Gaither,  (Civ.  App.  1897)  43  S.  W. 
266;  Mexican  Nat.  R.  Co.  v.  Jackson,  (Civ. 
App.  1895)  32  S.  W.  230;  Galveston,  etc., 
R.  Co.  V.  Leonard,  (Civ.  App.  1894)  29  S.  W. 
955 ;  Galveston,  etc.,  R.  Co.  v.  Norris,  ( Civ. 
App.  1894)  29  S.  W.  950;  Ft.  Worth,  etc., 
R.  Co.  V.  Thompson,  2  Tex.  Civ.  App.  170, 
21  S.  W.  137. 

United  ^States. —  Pittsburgh,  etc.,  R.  Co.  v. 
Thompson,  82  Fed.  720,  27  C.  C.  A.  333. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1169,  1170,  1175,  1176. 

Instruction  as  to  servant's  age  and  ap- 
preciation of  danger  held  inappropriate  under 
the  evidence  see  Kaufhold  v.  Arnold,  163  Pa. 
St.  269,  29  Atl.  883. 

42.  Baltimore,  etc.,  R.  Co.  r.  Strieker,  51 
Md.  47,  34  Am.  Rep.  291.  See  also  Smith 
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tiff's  tender  age  and  youthful  instincts  and  his  exposure  to  danger  are  erroneous 
and  properly  refused.^^ 

(ill)  Choice  of  Dangerous  Method  of  Work.  An  instruction  as  to  the 
effect  of  the  choice  by  plaintiff  of  a  dangerous  method  of  doing  his  work,  wlien 
other  safer  methods  were  open  to  him,  is  insufficient  if  it  omits  the  essential  ele- 
ment of  his  knowledge  of  such  safer  methods ;  and  it  is  proper  to  refuse  to 
charge  that  if,  among  different  modes  of  performing  his  duty,  some  of  which 
were  safe,  plaintiff  chose  one  which  was  less  safe,  he  took  the  risk  of  his  choice, 
as  this  is  but  a  circumstance  wliicli  the  jury  should  consider  with  the  other  facts 
in  determining  whether  plaintiff  was  at  fanlt.^^ 

(iv)  Bisks  Outside  Scope  of  Employment.  Wliere  there  is  evidence  tend- 
ing to  show  that  the  servant  was  injured  while  voluntarily  performing  work  out- 
side the  scope  of  his  employment,^^  the  court  should  instruct  the  jury  that,  if  he 
undertook  to  do  something  which  it  was  not  duty  to  do,  he  assumed  all  the  risk 
in  that  undertaking/'^ 

(v)  Notice  or  Complaint  to  Master,  and  Promise  of  Remedy.  Where 
there  is  evidence  to  show  notice  or  complaint  to  the  master  by  the  servant  of  a 
defect  or  danger,  and  a  promise  by  the  master  or  his  agent  to  remedy  the  defect 
or  remove  the  danger,  the  jury  should  be  instructed  as  to  the  effect  of  sucli 
notice  or  complaint  and  promise  on  the  servant's  assumption  of  risk  in  continuing 
the  w^ork ;  and  it  is  proper  to  instruct  the  jury  that  when  a  servant  complains 
of  defective  machinery  which  the  master  refused  to  repair  and  directs  him  to 
proceed,  unless  the  defect  is  so  palpable  that  only  a  reckless  man  would  do  so, 
the  servant  may  presume  that  tlie  master  considers  it  reasonably  safe.^^ 

(vi)  Concurrent  Negligence  of  Master.  An  instruction  upon  assumption 
of  risk  by  a  servant  wdiich  ignores  the  question  of  concurrent  negUgence  on  the 
part  of  the  master  or  of  someone  for  whose  negligence  the  master  is  responsible 
is  erroneous.^^    But  where  the  jury  is  instructed  as  to  assumption  of  risk,  an 


V.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1901) 
65  8.  W.  83;  Galveston,  etc.,  R.  Co.  v.  Renz, 
24  Tex.  Civ.  App.  355,  59  S.  W.  280,  in  which 
the  instructions  omitted  the  element  of  plain- 
tiff's inexperience. 

Correct  instruction  as  to  effect  of  inex- 
perience see  Missouri  Pac.  R.  Co.  v.  King,  2 
Tex.  Civ.  App.  122,  20  S.  W.  1014,  23  S.  W. 
917. 

43.  Tutwiler  Coal,  etc.,  Co.  v.  Enslen,  129 
Ala.  336,  30  So.  600. 

Correct  instructions  as  to  youthful  serv- 
ants see  Newburg  v.  Getchell,  etc..  Lumber, 
etc.,  Co.,  100  Iowa  441,  69  N.  W.  743,  62 
Am.  St.  Rep.  582;  Kehler  v.  Schwenk,  144 
Pa.  St.  348,  22  Atl.  910,  27  Am.  St.  Rep. 
633,  13  L.  R.  A.  374;  Hayes  v.  Colchester 
Mills,  69  Vt.  1,  37  Atl.  269,  60  Am.  St.  Rep. 
915. 

44.  Kilpatrick  v.  Grand  Trunk  R.  Co.,  74 
Vt.  288,  52  Atl.  531,  93  Am.  St.  Rep.  887. 

45.  Central  R.  Co.  v.  De  Bray,  71  Ga.  406. 

46.  Where  there  is  evidence  that  the  work 
was  within  the  servant's  duties,  it  is  proper 
to  charge  as  to  the  assumption  by  him  of 
the  ordinary  risks  of  his  emplovment.  Millar 
i:.  Madison  Car  Co.,  130  Mo.  517,  31  S.  W. 
574. 

47.  Hamrick  v.  Balfour  Quarry  Co.,  132 
N.  C.  282,  43  S.  E.  820. 

48.  An  instruction  is  erroneous  which  lacks 
tlie  essential  element  that  a  servant  does 
not  assume  the  risk  of  defective  or  dangerous 
appliances,  where  he  objects  or  protests  to 
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the  master  against  the  continuance  of  the 
defects.  Greenleaf  v.  Dubuque,  etc.,  R.  Co., 
33  Iowa  52. 

An  instruction  which  omits  the  element 
of  a  promise  to  repair,  express  or  fairly  im- 
plied, is  erroneous  and  should  not  be  given. 
McKelvey  v.  Chesapeake,  etc.,  R.  Co.,  35  W. 
Va.  500,  14  S.  E.  261. 

Obvious  and  imminent  danger. —  An  in- 
struction is  misleading  which  fails  to  state 
that  plaintiff  was  not  justified  in  relying  on 
a  promise  to  remove  a  danger  which  is  so 
obvious  and  imminent  tnat  no  person  of  ordi- 
nary prudence  would  under  like  circum- 
stances have  exposed  himself  to  it.  Kansas, 
etc.,  Coal  Co.  v.  Chandler,  71  Ark.  518,  77 
S.  W.  912. 

Instruction  held  justified  by  the  evidence 

see  Highland  Boy  Gold  Min.  Co.  v.  Pouch, 
124  Fed.  148,  61  C.  C.  A.  40. 

49.  Virginia,  etc..  Wheel  Co.  v.  Harris,  103 
Va.  708,  49  S.  E.  991. 

50.  Alcibama. —  Louisville,  etc.,  R.  Co.  r. 
Bouldin,  110  Ala.  185,  20  So.  325. 

Illinois. — •  Cobb  Chocolate  Co.  r.  Knudson, 
207  111.  452,  69  N.  E.  816  {affirming  107  111. 
App.  668] ;  Illinois  bxeel  Co.  v.  Wierzbiclcy, 
206  111.  201,  68  N.  E.  1101  [affirming  107  HI. 
App.  69];  Ambrose  v.  Angus,  61  111.  App. 
304. 

Iowa. —  Sankey  v.  Chicago,  etc.,  R.  Co., 
118  Iowa,  39,  91  N.  W.  820;  Connors  v.  Bur- 
lington, etc.,  R.  Co.,  74  Iowa  383,  37  ^.  W. 
966. 
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instruction  on  the  master's  duties  is  not  erroneous  for  failure  to  mention  the 
question  of  the  servant's  assumption  of  risk.^^ 

e.  ContPibutopy  Negligence  —  (i)  In  Geneual.  Where  an  instruction  on 
contributory  negligence  is  applicable  to  the  pleadings  and  facts  in  a  personal 
injury  case,'^'^  the  court  should  correctly  instruct  tlie  jury  as  to  what  constitutes, 
and  the  effect  of,  such  negligence,^*  and  also  as  to  the  degree  of  care  required  of 


Missouri. —  Curtis  v.  McIMair,  173  Mo.  270, 
73  S.  W.  167. 

Pennsylvania. —  McCombs  v.  Pittsburgh, 
etc.,  R.  Co.,  130  Pa.  St.  182,  18  Atl.  613. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Smith,  (Civ.  App.  1901)  63  S.  W.  1064; 
Houston,  etc.,  R.  Co.  v.  Kellev,  13  Tex.  Civ. 
App.  1,  34  S.  W.  809,  46  S.  W.  863. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1179. 

Instances  of  correct  instructions  on  con- 
current negligence. —  Knapp  v.  Sioux  City, 
etc.,  R.  Co.,  71  Iowa  41,  32  N.  W.  18;  Roux 
V.  Blodgett,  etc..  Lumber  Co.,  94  Mich.  607, 
54  N.  W.  492;  San  Antonio,  etc.,  R.  Co.  v. 
Stevens,  (Tex.  Civ.  App.  1904)  83  S.  W.  235; 
San  Antonio,  etc.,  R.  Co,  v.  Klaus,  34  Tex. 
Civ.  App.  492,  79  S.  W.  58;  Missouri,  etc., 
R.  Co.  V.  I-Iawk,  30  Tex.  Civ.  App.  142,  69 
S.  W.  1037;  Galveston,  etc.,  R.  Co.  v.  Pitts, 
(Tex.  Civ.  App.  1897)  42  S.  W.  255;  Inter- 
national, etc.,  R.  Co.  V.  Bonnet,  (Tex.  Civ. 
App.  1896)  38  S.  W.  813. 

51.  Ford  V.  Chicago,  etc.,  R.  Co.,  (Iowa 
1897)  71  A'.  W.  332;  McGar  v.  National,  etc., 
Worsted  Mills,  22  R.  1.  347,  47  Atl.  1092. 

52.  Conformity  to  pleadings  see  supra, 
IV,  H,  7,  a,  (IV). 

Instructions  invading  province  of  jury  see 
supra,  IV,  H,  7,  a,  (viii). 

53.  Alabama. —  Kansas  City,  etc.,  R.  Co.  v. 
Thornhill,  141  Ala.  215,  37  So.  412. 

California. —  Silveira  v.  Iversen,  128  Cal. 
187,  00  Pac.  68/. 

Kentucky. —  Harp  v.  Cumberland  Tel.,  etc., 
Co.,  80  S.  W.  510,  25  Ky.  L.  Rep.  2133. 

Michigan. —  Mayer  v.  Detroit,  etc.,  R.  Co., 
142  Mich.  459,  105  N.  W.  888. 

Missouri. —  Coleman  v.  Himmelberger-Har- 
rison  Land,  etc.,  Co.,  105  Mo.  App.  254,  79 
S.  W.  981. 

Nebraska. —  Missouri  Pac.  R.  Co.  r.  Fox, 
60  Nebr.  531,  83  N.  W.  744. 

Ohio. —  Northern  Ohio  R.  Co.  v.  Rigby,  69 
Ohio  St.  184,  68  N.  E.  1046. 

Texas. —  Denham  v.  Trinity  County  Lumber 
Co.,  73  Tex.  78,  11  S.  W.  151;  Texarkana, 
etc.,  R.  Co.  V.  Toliver,  (Civ.  App.  1904)  84 
S.  W.  375;  El  Paso  Northeastern  K.  Co.  v. 
Ryan,  36  Tex.  Civ.  App.  190,  81  S.  W.  563; 
Ft.  Worth,  etc.,  R.  Co.  v.  Kelley,  33  Tex. 
Civ.  App.  442,  76  S.  W.  942;  Gulf,  etc.,  R. 
Co.  V.  Cooper,  33  Tex.  Civ.  App.  319,  77  S.  W. 
263;  International,  etc.,  R.  Co.  v.  Moynahan, 
33  Tex.  Civ.  App.  302,  76  S.  W.  803;  Gulf, 
etc.,  R.  Co.  r.  Hill,  29  Tex.  Civ.  App.  12, 
70  S.  W.  103;  St.  Louis  Southwestern  R. 
Co.  V.  Smith,  (Civ.  App.  1901)  63  S.  W. 
1064. 

Utah. —  Downey  v.  Gemini  Min.  Co.,  24 
Utah  431,  68  Pac.  414,  91  Am.  St.  Rep.  798. 


Virginia. —  Newport  News  Pub.  Co.  v.  Beau- 
meister,  104  Va.  744,  52  S.  E.  6:^/. 

Washington. —  Young  v.  O'Brien,  36  Wash. 
570,  79  Pac.  211. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  S.  Ct.  491,  39  L.  ed. 
624. 

54.  Iowa. —  Ford  v.  Chicago,  etc.,  R.  Co., 
106  Iowa  85,  75  N.  W.  650;  Morbey  v.  Chi- 
cago, etc.,  R.  Co.,  105  Iowa  46,  74  N.  W.  751. 

Kansas. —  Walker  v.  Brantner,  59  Kan. 
117,  52  Pac.  80,  G8  Am.  St.  Rep.  344. 

Michigan. —  Brown  v.  Gilchrist,  80  Mich. 
56,  45  N.  W.  82,  20  Am.  St.  Rep.  496. 

Missouri. —  Abbott  v.  Marion  Min.  Co.,  112 
Mo.  App.  550,  87  S.  W.  110;  Meily  v.  St. 
Louis,  etc.,  R.  Co.,  107  Mo.  App.  466,  81 
S.  W.  639.  See  also  Kaminski  r.  Tudor  Iron 
Works,  167  Mo.  462,  67  S.  W.  221. 

Neto  York. —  Smith  v.  Pennsylvania  Coal 
Co.,  18  N.  Y.  Suppl.  637. 

North  Carolina. —  Kirk  v.  Atlanta,  etc., 
Air-Line  R.  Co.,  97  N.  C.  82,  2  S.  E.  530. 

Pennsylvania. —  Greenway  v.  Conroy,  160 
Pa.  St.  185,  28  Atl.  692,  40  Am.  St.  Rep.  715. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  McGlam- 
ory,  89  Tex.  635,  35  S.  W.  1058;  St.  Louis 
Southwestern  R.  Co.  v.  Arnold,  (Civ.  App. 
1905)  87  S.  W.  173;  Bering  Mfg.  Co.  v. 
Femelat,  35  Tex.  Civ.  App.  36,  79  S.  W. 
869;  Hodo  V.  Mexican  Nat.  R.  Co.,  (Civ.  App. 
1895)  31  S.  W.  708. 

West  Virginia. —  Downey  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  732. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1180. 

On  an  issue  of  defendant's  negligence  it  is 
proper  to  refuse  to  charge  as  to  contributory 
negligence,  especially  where  the  court  gave 
such  charge  as  a  separate  issue.  Cogdell  v. 
Southern  R.  Co.,  129  N.  C.  398,  40  S.  E.  202. 

Instances  of  sulScient  instructions  on  con- 
tributory negligence. —  Central  R.,  etc.,  Co.  r. 
Lanier,  83  Ga.  587,  10  S.  E.  279;  Parker 
V.  Georgia  Pac.  R.  Co.,  83  Ga.  5.?0,  10  S.  E. 
233;  Chicago  Folding  Box  Co.  v.  Schallawitz, 
118  111.  App.  9;  Cincinnati,  etc.,  R.  Co.  v. 
McMullen,  117  Ind.  439,  20  N.  E.  287,  10 
Am.  St.  Rep.  67;  Greenleaf  v.  Dubuque,  etc., 
R.  Co.,  33  Iowa  52;  Herman  v.  Gecrge  Weide- 
mann  Brewing  Co.,  87  S.  W.  7"5,  27  Ky. 
L.  Rep.  1016;  George  Weidemann  Brewing 
Co.  V.  Wood,  87  S.  W.  772,  27  Ky.  L.  Rep. 
1012;  Black  V.  Missouri  Pac.  xi.  Co.,  172 
Mo.  177,  72  S.  W.  559;  Grube  r.  Missouri 
Pac.  R.  Co.,  98  Mo.  330,  11  S.  W.  736,  14 
Am.  St.  Rep.  645,  4  L.  R.  A.  7  .6;  Rice  v. 
Wabash  R.  Co.,  101  Mo.  App.  4C9,  74  S.  W. 
428;  Bowers  v.  Star  Logging  Co.,  41  Oreg. 
301,  68  Pac.  516;  Lowrimore  v.  Palmer  Mfg. 
Co.,  60  S.  C.  153,  38  S.  E.  430;  Gulf,  etc., 
[IV,  H.  7,  e,  (l)] 
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a  servant  in  the  prosecution  of  his  work,^^  and  as  to  his  right  to  relj  upon  the 


E.  Co.  V.  Howard,  96  Tex.  582,  75  S.  W. 
805;  Gulf,  etc.,  R.  Co.  v.  Johnson,  83  Tex. 
628,  19  S.  W.  151;  St.  Louis  Southwestern 
R.  Co.  i;.  Arnold,  (Tex.  Civ.  App.  1905)  87 
S.  W.  173;  Quinn  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904)  84  S.  W.  395;  El 
Paso  Northeastern  R.  Co.  v,  Ryan,  36  Tex. 
Civ.  App.  190,  81  S.  W.  563;  Missouri,  etc., 
R.  Co.  Tj.  Jones,  35  Tex.  Civ.  App.  584,  80 
S.  W.  852 ;  Consumers'  Cotton  Oil  Co.  Gen- 
try, 35  Tex.  Civ.  App.  445,  80  S.  W.  394; 
Texas,  etc.,  R.  Co.  v.  Kelly,  34  Tex.  Civ.  App. 
21,  80  S.  W.  1073;  Horton  v.  Ft.  Worth 
Packing,  etc.,  Co.,  33  Tex.  Civ.  App.  150,  76 
S.  W.  211;  International,  etc.,  R.  Co.  v.  Zapp, 
(Tex.  Civ.  App.  1899)  49  S.  W.  673;  Texas, 
etc.,  R.  Co.  v.  McCoy,  17  Tex.  Civ.  App. 
494,  44  S.  W.  25;  Norfolk,  etc.,  R.  Co.  v. 
Cheatwood,  103  Va.  356,  49  S.  E.  489;  John- 
son V.  Ashland  First  Nat.  Bank,  79  Wis.  414, 
48  N.  W.  712,  24  Am.  St.  Rep.  722. 

Instruction  on  burden  of  proof. —  Although 
plaintiff's  evidence  discloses  contributory  neg- 
ligence, an  instruction  that  the  burden  of 
proving  contributory  negligence  is  on  defend- 
ant is  not  erroneous,  where  the  jury  are  also 
told  to  look  to  all  of  the  testimony,  by  whom- 
soever introduced.  General  Electric  Co.  v. 
IMurray,  32  Tex.  Civ.  App.  226,  74  S.  W.  50. 

Instances  of  insufficient  instructions. —  Ala- 
bama Great  Southern  R.  Co.  v.  Davis,  119 
Ala.  572,  24  So.  862;  Louisville,  etc.,  R.  Co. 
t-.  Thornton,  117  Ala.  274,  23  So.  778;  Wads- 
worth  V.  Bugg,  71  Ark.  501,  76  S.  W.  549; 
Grant  v.  Varney,  21  Colo.  329,  40  Pac.  771; 
Carroll  i".  East  Tennessee,  etc.,  R.  Co.,  82 
Ga.  452,  10  S.  E.  163,  6  L.  R.  A.  214;  Hale 
Elevator  Co.  Trude,  41  111.  App.  253;  Pitts- 
burgh, etc.,  R.  Co.  V.  Collins,  163  Ind.  569, 
71  N.  E.  061;  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser,  163  Ind.  247,  71  N.  E.  218,  660; 
Missouri  Pac.  R.  Co.  t\  Gibson,  56  Kan.  661, 
44  Pac.  612;  Smith  v.  Atlanta,  etc.,  R.  Co., 
130  N.  C.  344,  42  S.  E.  139,  131  N.  C.  616, 
42  S.  E.  976;  Coates  v.  Chapman,  195  Pa.  St. 
109,  45  Atl.  676;  Texas,  etc.,  R.  Co.  v.  Eber- 
heart,  91  Tex.  321,  43  S.  W.  510  [affirming 
(Civ.  App.  1897)  40  S.  W.  1060];  Texas, 
etc.,  R.  Co.  V.  Reed,  88  Tex.  439,  31  S.  W^ 
1058;  Gulf,  etc.,  R.  Co.  v.  Hill,  29  Tex.  Civ. 
App.  12,  70  S.  W.  103;  Virginia,  etc..  Wheel 
Co.  V.  Chalkley,  98  Va.  02,  34  S.  E.  976. 

55.  Erroneous  instruction  on  care  required 
of  servant.  —  Alabama.  —  Montgomery  First 
Nat.  Bank  v.  Chandler,  144  Ala.  286,  39  So. 
822. 

Arkansas. —  Mt.  Nebo  Anthracite  Coal  Co. 
V.  Williamson,  73  Ark.  530,  84  S.  W.  779; 
Fordyce  v.  Edwards,  65  Ark.  98,  44  S.  W. 
1034. 

Georgia. —  Atlanta  R.,  etc.,  Co.  v.  Bennett, 
115  Ga.  879,  42  S.  E.  244. 

Illinois. —  Rock  Island  Sash,  etc.,  Works  v. 
Pohlman,  210  111.  133,  71  N.  E.  428  [affirm- 
ing 99  111.  App.  670]  ;  Chicago,  etc.,  R.  Co.  v. 
Avery,  109  111.  314;  Gruenendahl  v.  Con- 
solidated Coal  Co.,  108  111.  App.  644;  Illinois 
Cent.  R.   Co.  v.  North,   97   111.  App.  124; 
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Cleveland,  etc.,  R.  Co.  v.  Selsor,  55  111.  App. 
685 ;  Missouri  Furnace  Co.  v.  Abend,  9  111, 
App.  319  [affirmed  in  107  111.  44,  47  Am. 
Rep.  425]. 

loioa. —  Hawley  v.  Chicago,  etc.,  R.  Co.,  71 
Iowa  717,  29  N.  W.  787;  Greenleaf  v.  Du- 
buque, etc.,  R.  Co.,  33  Iowa  52. 

Missouri. —  Kennedy  v.  Kansas  City,  etc., 
R.  Co.,  190  Mo.  424,  89  S.  W.  370;  Donovan 
V.  Gay,  97  Mo.  440,  11  S.  W.  44. 

Nebraska. —  Missouri  Pac.  R.  Co.  v.  Fox, 
00  Nebr.  531,  83  N.  W.  744. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  V.  Fisher, 
26  Ohio  Cir.  Ct.  143  [affirmed  in  51  Ohio  St. 
574]. 

Tennessee. —  Jackson,  etc.,  St.  R.,  etc.,  Co. 
V.  Simmons,  107  Tenn.  392,  64  S.  W.  705. 

Texas. —  Southern  Pac.  R.  Co.  v.  Aylward, 
79  Tex.  675,  15  S.  W.  69/;  Texas  Portland 
Cement,  etc.,  Co.  v.  Lee,  36  Tex.  Civ.  App. 
482,  82  S.  W.  306  [writ  of  error  denied  ip 
98  Tex.  236,  82  S.  W.  1025];  International, 
etc.,  R.  Co.  V.  Stephenson,  22  Tex.  Civ.  App. 
220,  54  S.  W.  1086;  Missouri,  etc.,  R.  Co. 
V.  Parker,  20  Tex.  Civ.  App.  470,  49  S.  W. 
717,  50  S.  W.  606. 

Wisconsi7i. —  Suter  v.  Park,  etc..  Lumber 
Co.,  90  Wis.  118,  62  N.  W.  9L7. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1181,  1188. 

Instructions  as  to  care  required  of  servants 
held  sufficient. —  Alabama  Steel,  etc.,  Co.  v. 
Wrenn,  136  Ala.  475,  34  So.  970;  Sanders 
V.  Georgia  Cent.  R.  Co.,  123  Ga.  763,  51  S.  E. 
728;  Louisville,  etc.,  R.  Co.  v.  Thompson,  113 
Ga.  983,  39  S.  E.  483;  Rock  Island  Sash, 
etc..  Works  v.  Pohlman,  210  111.  133,  71  N.  E. 
428  [affirming  99  111.  App.  670]  ;  Whitnsy, 
etc.,  Co.  V.  O'Rourke,  172  111.  177,  50  N.  E. 
242  [affirming  68  111.  App.  487] ;  Lake  Shore, 
etc.,  R.  Co.  V.  Parker,  131  111.  557,  23  N.  E. 
237;  Hawlev  v.  Chicago,  etc.,  R.  Co.,  71  Iowa 
717,  29  N.  W.  787;  Wendler  i;.  People's  House 
Furnishing  Co.,  165  Mo.  527,  65  S.  W.  737; 
Swift  V.  Bleise,  63  Nebr.  739,  89  N.  W.  310; 
Bennett  v.  Warren,  70  N.  H.  564,  49  All. 
105;  Turrentine  v.  Wellington,  136  N.  C.  308, 

48  S.  E.  739;  Ritt  v.  True  Tag  Paint  Co., 
108  Tenn.  646,  69  S.  W.  324;  San  Antonio, 
tic,  R.  Co.  V.  Lester,  (Tex.  1905)  89  S.  W. 
752  [reversing  (Tex.  Civ.  App.  1904)  84 
S.  W.  401] ;  International,  etc.,  R.  Co.  v. 
Valandingham,  (Tex.  Civ.  App.  1905)  85 
S.  W.  847;  International,  etc.,  R.  Co.  v.  Tis- 
dale,  36  Tex.  Civ.  App.  174,  81  S.  W.  347; 
Southern  Kansas  R.  Co.  v.  Sage,  (Tex.  Civ. 
App.  1904)  80  S.  W.  1038;  Missouri,  etc., 
R.  Co.  V.  Williams,  28  Tex.  Civ.  App.  615, 
68  S.  W.  805;  Galveston,  etc.,  R.  Co.  v. 
Williams,  26  Tex.  Civ.  App.  153,  62  S.  W. 
808;  Sherman,  etc.,  R.  Co.  v.  Bell,  (Tex.  Civ. 
App.  1900)  58  S.  W.  147;  Galveston,  etc., 
R.  Co.  V.  Bonnet,  (Tex.  Civ.  App.  1896)  38 
S.  W.  813;  Virginia,  etc.,  Wheel  Co.  v.  Har- 
ris, 103  Va.  708,  49  S.  E.  991;  Drusflis  v. 
Northwestern  Imp.  Co.,  41  Wash.  398,  83 
Pac.  101;  McCreery  v.  Ohio  River  R.  Co., 

49  W.  Va.  301,  38  S.  E.  534. 
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exercise  of  due  care  by  tlie  master  or  tliose  for  whom  tlie  master  is  responsible.*^ 
An  instruction  wliicli  omits  the  essential  element  of  plaintiff's  knowledge,  actual 
or  constructive,  of  the  defect  or  danger,  is  erroneous,^^  as  is  one  which  fails  to 
hypothesize  negligence  on  his  part,^^  or  which  ignores  the  question  of  proximate 


Necessity  of  explaining  meaning  of  "  due 
care  "  see  Brick  v.  Bosworth,  162  Mass.  334, 
39  N.  E.  36. 

Where  there  is  no  direct  evidence  as  to  the 
immediate  cause  of  the  injury,  the  jury  is 
properly  instructed  that  they  may  take  into 
account  the  instinct  of  self-preservation,  in 
determining  whether  the  servant  exercised  due 
care.  Phinney  v.  Illinois  Cent.  R.  Co.,  122 
Iowa  488,  98  N.  W.  358. 

Where  injuries  result  from  the  master's 
violation  of  law,  it  is  proper  to  instruct  the 
jury  that  plaintiff  is  relieved  from  showing 
that  he  was  in  the  exercise  of  ordinarv  care. 
Pawnee  Coal  Co.  r.  Koyce,  184  111.  402,  50 
^.  E.  621  \reversing  79  111.  App.  469]. 

Instruction  on  imminent  danger. —  The  sub- 
mission of  the  question  whether  a  danger 
was  so  imminent  that  a  prudent  person 
"  ought "  not  to  have  subjected  himself  to 
it  was  not  prejudicial  to  the  master,  where 
the  court,  in  charging  on  the  subject,  cor- 
rectly used  the  word  "  would."  Curran  i*. 
A.  H.  Stange  Co.,  98  Wis.  598,  74  N.  W.  377. 

56.  McGhee  v.  Willis,  134  Ala.  281,  32  So. 
301;  Illinois  Steel  Co.  f.  McFadden,  196  111. 
344,  63  N.  E.  671,  89  Am.  St.  Rep.  319  [a/- 
firming  98  111.  App.  296]  ;  Pippin  v.  Sherman, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1900)  58  S.  W . 
961;  Jackson  v.  Missouri,  etc.,  R.  Co.,  23 
Tex.  Civ.  App.  319,  55  S.  W.  376. 

Correct  instructions  as  to  reliance  on  care 
of  master. —  Chicago,  etc.,  R.  Co.  v.  Lee,  29 
Ind.  App.  480,  64  N.  E.  675;  Missouri  Pac. 
R.  Co.  V.  Williams,  75  Tex.  4,  12  S.  W.  835, 
16  Am.  St.  Rep.  867 ;  Moore  v.  Missouri,  etc., 
X..  Co.,  30  Tex.  Civ.  App.  206,  69  S.  W. 
997.  Compare  Louisville,  etc.,  R.  Co.  r.  Hall, 
87  Ala.  708,  6  So.  277,  13  Am.  St.  Rep.  84, 
4  L.  R.  A.  710;  West  Chicago  St.  R.  Co.  v. 
Petters,  95  111.  App.  479  [affirmed  in  196 
111.  298,  63  N.  E.  002]  ;  Carroll  v.  Williston, 
44  Minn.  287,  46  N.  W.  352;  Cumberland 
Tel.  Co.  V.  Loomis,  87  Tenn.  504,  11  S.  W. 
356. 

57.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Banks,  132  Ala.  471,  31  So.  573;  Louisville, 
etc.,  R.  Co.  V.  Jones,  130  Ala.  456,  30  So. 
586. 

Illinois. —  Erie,  etc.,  Transp.  Co.  v.  Gaines, 
112  111.  App.  189;  Star,  etc.,  Mill  Co.  v. 
Thomas,  27  111.  App.  137. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Glover, 
154  Ind.  584,  57  N.  E.  244;  Terre  Haute, 
etc.,  R.  Co.  V.  Pruitt,  25  Ind.  App.  227,  57 
N.  E.  949. 

Iowa. —  McDermott  v.  Iowa  Falls,  etc.,  R. 
Co.,  (1891)  47  N.  W.  1037. 

Texas. —  Consumers'  Cotton  Oil  Co.  v.  Gen- 
try, 35  Tex.  Civ.  App.  445,  80  S.  W.  394; 
Ft.  Worth  Ironworks  v.  Stokes,  ( Civ.  App. 
1903)  76  S.  W.  231. 

United  States. —  Texas,  etc.,  R.  Co.  v. 
Rhodes,  71  Fed.  145,  18  C.  C.  A.  9. 


See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1185. 

Instructions  on  knowledge  or  notice  held 
sufficient. —  Georgia. —  Robert  Portner  Brew- 
ing Co.  V.  Cooper,  (1904)  47  S.  E.  631.  Com- 
pare Georgia  Cent.  R.  Co.  v.  Price,  121  Ga. 
651,  49  S.  E.  683. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Knapp, 
176  111.  127,  52  ^J.  E.  927  [affirming  14.  111. 
App.  148],  holding  that  an  instruction  that 
plaintiff  must  show  that  he  was  exercising 
reasonable  and  ordinary  care,"  or  was  in- 
jured "  while  in  the  exercise  of  due  care,"  is 
a  sufficient  submission  of  the  question 
whether  plaintiff  knew  that  the  appliances 
causing  the  injury  were  dangerous. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Parish, 
28  Ind.  App.  189,  02  N.  E.  514,  91  Am.  St. 
Rep.  120. 

Kentucky. —  Covington,  etc..  Bridge  Co.  v. 
Hull,  90  S.  W.  1055,  28  Ky.  L.  Rep.  1038. 

Michigan. —  Chilson  v.  Lansing  Wagon 
Works,  128  Mich.  43,  87  N.  W.  79. 

A'eio  York. —  Odell  v.  New  \orK:  Cent.,  etc., 
R.  Co.,  120  N.  Y.  323,  24  N.  E.  478,  17  Am. 
St.  Rep.  650. 

North  Carolina. —  De  Berry  v.  Carolina 
Cent.  R.  Co.,  100  N.  C.  310,  6  S.  E.  723. 

Texas. —  Texas,  etc.,  R.  Co.  u.  Kelly,  98 
Tex.  123,  80  S.  W.  79;  Gulf,  etc.,  R.  Co.  v. 
Silliphant,  70  Tex.  623,  8  S.  W.  673;  Inter- 
national, etc.,  R.  Co.  V.  Vanlandingham,  (Civ. 
App.  1905)  85  S.  W.  847;  Gulf,  etc.,  R.  Co. 
V.  Gray,  25  Tex.  Civ.  App.  99,  63  S.  W.  927; 
Galveston,  etc.,  R.  Co.  v.  Bonnet,  (Civ.  App. 
1896)  38  S.  W.  813.  Compare  International, 
etc.,  R.  Co.  V.  Gourley,  21  Tex.  Civ.  App. 
579,  54  S.  W.  307. 

Washington. —  Hansen  v.  Seattle  Lumber 
Co.,  41  Wash.  349,  83  Pac.  102. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1185. 

Compare  Postal  Tel.  Cable  Co.  v.  Halsey, 
115  Ala.  193,  22  So.  854;  Breeden  v.  Big 
Circle  Min.  Co.,  103  Mo.  App.  176,  76  S.  W. 
731;  Gensen  v.  Ohio  Oil  Co.,  22  Ohio  Cir. 
Ct.  270,  12  Ohio  Cir.  Dec.  10;  Christiansen 
i\  Pioneer  Furniture  Co.,  92  Wis.  649,  66 
N.  W.  699. 

For  correct  instruction  under  S.  C.  Const, 
art.  9,  §  15,  see  Youngblood  v.  South  Caro- 
lina, etc.,  R.  Co.,  60  S.  C.  9,  38  S.  E.  232,  85 
Am.  St.  Rep.  824. 

bS.  A  lahama.  —  Sloss-Sheffield  Steel,  etc., 
Co.  V.  Smith,  (1905)  40  So.  91;  Tennessee 
Coal,  etc.,  Co.  v.  Bridges,  144  Ala.  229,  39 
So.  902. 

Illinois. —  Hartrich  v.  Hawes,  202  111.  334, 
67  N.  E.  13  [affirming  103  111.  App.  433]  ; 
Chicago,  etc.,  R.  Co.  v.  Eaton,  194  111.  441, 
62  N.  E.  784,  88  Am.  St.  Rep.  101  [affirming 
96  111.  App.  570]  ;  Erie,  etc.,  Transp.  Co.  v. 
Gaines,  112  111.  App.  LS9. 

Massachusetts. — Kni^r'^t  r.  Overman  Wheel 
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cause.^^  To  entitle  defendant  to  an  instruction  grouping  the  evidence  on  an 
issue  of  contributory  negligence,  the  facts  must  have  been  specifically  pleaded.®" 
(ii)  Scope  of  Employment.  Where  there  is  evidence  tending  to  show  that 
a  servant  was  injured  wliile  doing  work  outside  of  the  scope  of  his  employment,*^ 
it  is  proper  to  instruct  the  jury  that  the  servant  cannot  recover,  if  the  injury 
occurred  while  he  was  in  the  performance  of  an  act  outside  of  his  duties,  and 
that  the  scope  of  duty  within  which  a  servant  is  entitled  to  protection  is  to  be 
defined  by  what  he  was  employed  to  perform,  and  what,  with  the  knowledge  and 
approval  of  the  emjDloyer,  he  did  perform,  rather  than  by  the  verbal  designation 
of  his  position.^^ 

(ill)  [nexperienced  or  Youthful  Servants.  In  an  action  for  injuries  to 
an  inexperienced  or  youthful  servant,  the  jury  should  be  charged  to  consider  the 
servant's  experience,  age,  capacity,  and  appearance  on  the  question  of  contrib- 
utory negligence,  and  on  the  question  of  how  much  instruction  and  care  he  was 
entitled  to,  and  it  is  not  sufficient  to  charge  generally  upon  his  duty  to  exercise 
reasonable  care.^^ 


Co.,  174  Mass.  455,  54  N.  E.  890,  in  which 
the  instruction  assumed  that  the  servant  was 
negligent. 

North  Carolina. —  Meredith  v.  Cranberry 
Coal,  etc.,  Co.,  99  N.  C.  576,  5  S.  E.  659; 
Cornwall  v.  Charlotte,  etc.,  R.  Co.,  97  N.  C. 
11,  2  S.  E.  659. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v. 
Wallace,  90  Tenn.  53,  15  S.  W.  921;  Cumber- 
land Tel.  Co.  V.  Loomis,  87  Tenn.  504,  11 
S.  W.  356. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Bodie,  32 
Tex.  Civ.  App.  168,  74  S.  W.  100.  Compare 
Texas,  etc.,  R.  Co.  v.  Kelly,  (Civ.  App.  1903) 
80  S.  W.  1073. 

Wisconsin. —  Craven  v.  Smith,  89  Wis. 
119,  61  N.  W.  317. 

59.  Youngblood  v.  South  Carolina,  etc.,  R. 
Co.,  60  S.  C.  9,  38  S.  E.  232,  85  Am.  St. 
Rep.  824;  St.  Louis,  etc.,  R.  Co.  v.  Rea, 
(Tex.  1905)  87  S.  W.  324  {reversing  (Civ. 
App.  1904)  84  S.  W.  428];  Consumers'  Cot- 
ton Oil  Co.  V.  Gentry,  35  Tex.  Civ.  App.  445, 
80  S.  W.  394;  Bonner  v.  Moore,  3  Tex.  Civ. 
App.  416,  22  S.  W.  272;  McCreery  v.  Ohio 
River  R.  Co.,  49  W.  Va.  301,  38  S.  E.  534; 
Craven  v.  Smith,  89  Wis.  119,  61  K  W.  317. 

Necessity  of  evidence  to  support  instruction 
see  Atchison,  etc.,  R.  Co.  v.  Howard,  49  Fed. 
206,  1  C.  C.  A.  229.  See  also  New  York,  etc., 
R.  Co.  V.  Lyons,  119  Pa.  St.  324,  13  Atl. 
205;  Columbia,  etc.,  R.  Co.  i'.  Hawthorne,  3 
Wash.  Terr.  353,  19  Pac.  25. 

Instructions  on  proximate  cause  upheld. — 
Prather  v.  Richmond,  etc.,  R.  Co.,  80  Ga. 
427,  9  S.  E.  o30,  12  Am.  St.  Rep.  263; 
Church  V.  Chicago,  etc.,  R.  Co.,  119  Mo.  203, 
23  S.  W.  1056;  Charping  v.  Toxaway  Mills, 
70  S.  C.  470,  50  S.  E.  186;  Missouri,  etc., 
R.  Co.  V.  Purdy,  (Tex.  1905)  86  S.  W.  321 
[reversing  (Civ.  App.  1904)  83  S.  W.  37]; 
St.  Louis,  etc.,  R.  Co.  v.  McClain,  80  Tex.  85, 
15  S.  W.  789;  Galveston,  etc.,  R.  Co.  v.  Mc- 
Adams,  (Tex.  Civ.  App.  1905)  84  S.  W. 
1076;  San  Antonio,  etc.,  R.  Co.  v.  Ankerson, 
31  Tex.  Civ.  App.  327,  72  S.  W.  219;  Hous- 
ton, etc.,  R.  Co.  V.  Higgins,  22  Tex.  Civ.  App. 
430,  55  S.  W.  744.  Compare  El  Paso,  etc., 
R.  Co.  V.  Vizard,  (Tex.  Civ.  App.  1905)  88 
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S.  W.  457;  Missouri,  etc.,  R.  Co.  v.  Keller- 
man,  (Tex.  Civ.  App.  1905)  87  S.  W.  401; 
Norfolk,  etc.,  R.  Co.  v.  Cromer,  99  Va.  763, 
40  S.  E.  54. 

60.  Missouri,  etc.,  R.  Co.  v.  Parker,  (Tex. 
Civ.  App.  1899)  49  S.  W.  717. 

61.  See  Weiden  v.  Brush  Electric  Light  Co., 
73  Mich.  268,  41  N.  W.  269. 

62.  Rummel  v.  Dilworth,  131  Pa.  St.  509, 
19  Atl.  345,  346,  17  Am.  St.  Rep.  827.  Com- 
pare International,  etc.,  R.  Co.  v.  Walters, 
(Tex.  Civ.  App.  1904)  80  S.  W.  668,  in  which 
an  instruction  was  upheld  which  gave  no 
definition  of  scope  of  employment. 

It  was  not  error  to  refuse  an  instruction 
that  a  brakeman  was  guilty  of  contributory 
negligence,  if,  when  ordered  to  deliver  a  mes- 
sage to  the  engineer,  he  stayed  from  his  post 
longer  than  necessary,  where  an  instruction 
had  been  given  that  defendant  was  not  liable 
for  injuries  received  by  the  brakeman,  owing 
to  his  being  at  a  location  on  the  train  not 
within  the  scope  of  his  duty.  Norfolk,  etc., 
R.  Co.  V.  Marpole,  97  Va.  594,  34  S.  E.  462. 

Erroneous  instruction  on  scope  of  employ- 
ment see  Baltimore,  etc.,  R.  Co.  v.  Doty,  133 
±ed.  866,  67  C.  C.  A.  38. 

63.  Keating  v.  Coon,  102  N.  Y.  App.  Div. 
112,  92  N.  Y.  Suppl.  474. 

In  an  action  by  a  minor  employee,  the 
court  should  instruct  that  plaintiff's  minor- 
ity did  not  relieve  him  from  the  duty  of 
using  the  care  to  prevent  iniury  to  himself 
which  one  of  his  age  and  intelligence  would 
use  under  similar  circumstances.  Bering 
Mfg.  Co.  V.  Femelat,  35  Tex.  Civ.  App.  3t>, 
79  S.  W.  869. 

For  instances  of  instructions  as  to  inex- 
perienced or  youthful  servant  held  correct 
see  Alabama  Steel,  etc.,  Co.  f.  Wrenn,  136 
Ala.  475,  34  So.  970;  Eagle,  etc..  Mills  r. 
Herron,  119  Ga.  389,  46  S.  E.  405;  Vinson  v. 
Morning  News,  118  Ga.  655.  45  S.  E.  481; 
Scott  V.  McMenamin,  51  HI.  App.  121;  Stan- 
ley V.  Chicago,  etc.,  R.  Co.,  112  Mo.  App. 
601,  87  S.  W.  112;  McCarragher  v.  Rogers, 
120  N.  Y.  526,  24  N.  E.  812;  Roth  v.  North- 
ern Pac.  Lumbering  Co.,  18  Oreg.  205.  22 
Pac.  842;  Honlahan  v.  New  American  File 
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(iv)  Duty  to  Discover  or  Remedy  Defect, An  instruction,  in  an  action 
by  a  servant  for  personal  injuries,  wliicli  ignores  the  duty  of  the  servant  to  inform 
himself  of  tlie  i^urroundings  and  perils  attendant  on  the  nature  of  the  service  in 
which  he  was  engaged  at  the  time  of  his  injury,  and  which  were  open  to  his 
observation  in  the  exercise  of  reasonable  care  on  his  part,  is  erroneous  and 
where  tliere  is  a  distinct  issue  made  as  to  whether  it  was  the  duty  of  plaintiff  to 
inspect  the  machiner}^,  appliances,  or  place  of  work,  the  court  should  charge  that, 
if  such  duty  rested  on  liim,  he  cannot  recover  for  any  defects  which  he  might 
have  discovered  by  inspection.^*^  So  too,  where  there  is  evidence  to  show  that  it 
was  the  servant's  duty  to  see  that  the  appliances  or  place  of  w^ork  w^ere  kept  in  a 
reasonably  safe  condition  the  court  sliould  give  a  proper  instruction  presenting 
tiie  sul)ject  of  his  duty  to  the  jury.^^  Where  the  court  has  fully  charged  as  to 
contributory  negligence,  a  refusal  to  charge  that  it  was  the  servant's  duty  to  take 
notice  of  the  visible  circumstances  affecting  his  safety  is  not  error.^^ 

(v)  Methods  of  Work.  Where  there  is  evidence  that  plaintiff's  injuries 
were  caused  by  the  method  of  work  adopted  by  liim,^^  the  jury  sliould  be  instructed 
that  if  plaintiff  was  guilty  of  neghgence  in  the  method  of  work  adopted  by  him, 
and  this  negligence  contributed  to  his  injury,  he  cannot  recover,  and  that  he  was 
bound  to  exercise  such  care  as  was  commensurate  with  the  danger  of  his  employ- 
ment at  the  time  of  the  injury,  and  that  if  he  did  not  use  sucli  care,  and  by  its 
exercise  could  have  avoided  the  injury,  he  cannot  i-ecover ; '"^  and  where  it  appears 
that  there  were  two  ways  in  which  a  servant  might  have  performed  his  work 


Co.,  17  R.  I.  141,  20  Atl.  2G8;  Texas,  etc., 
R.  Co.  V.  Brick,  83  Tex.  598,  20  S.  W.  511; 
Hillsboro  Oil  Co.  r.  White,  (Tex.  Civ.  App. 
1899)  54  S.  W.  452;  Gulf,  etc.,  R.  Co.  r. 
Wittig,  (Tex.  Civ.  App.  189G)  35  S.  \V.  857; 
Virginia  Iron,  etc.,  Co.  v.  Tomlinson,  104  Va. 
249,  51  S.  E.  362;  Nvback  v.  Champagne 
Lumber  Co.,  109  Fed.  732,  48  C.  C.  A.  632. 

Where  plaintiff  was  of  mature  years,  and, 
while  it  was  alleged  that  he  was  inexpe- 
rienced in  the  work,  it  appeared  that  the 
danger  was  open  to  the  observation  of  any 
one  of  ordinary  mental  capacity,  it  was  held 
error  to  refuse  a  charge  that  if  such  danger 
was  as  much  open  to  the  observation  of  plain- 
tiff as  it  was  to  that  of  defendant's  foreman, 
under  whose  direction  he  was  working,  plain- 
tiff could  not  recover,  as  in  such  case  he 
assumed  the  risk.  Texas,  etc.,  R.  Co.  v. 
French,  86  Tex.  96,  23  S.  W.  642. 

64.  Reliance  on  care  of  master  see  supra, 
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65.  Fordvce  v.  Edwards,  00  Ark.  438,  30 
S.  W.  758;' Illinois  Cent.  R.  Co.  v.  Pummill, 
58  111.  App.  83;  Halev  v.  Jump  River  Lum- 
ber Co.,  81  Wis.  412,  51  N.  W.  321,  956. 

Necessity  of  evidence  to  support  instruc- 
tion see  Bonner  r.  Whitcomb,  80  Tex.  178,  15 
S.  W.  899;  Houston,  etc.,  R.  Co.  r.  Rodican, 
15  Tex.  Civ.  App.  556,  40  S.  W.  535;  Wedg- 
wood V.  Chicago,  etc.,  R.  Co.,  44  Wis.  44. 

For  instructions  which  have  been  upheld 
see  Louisville,  etc.,  R.  Co.  v.  Hurt,  101  Ala. 
34,  13  So.  130;  McNamara  v.  Logan,  100 
Ala.  187,  14  So.  175;  Little  Rock,  etc.,  R.  Co. 

V.  Voss,  (Ark.  1892)  18  S.  W.  172;  Le  Clair 
V.  First  Div.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
9;  Dooner  v.  Delaware,  etc.,  Canal  Co.,  171 
Pa.  St.  581,  33  Atl.  415;  Little  Rock,  etc., 
R.  Co.  V.  Moseley,  56  Fed.  1009,  6  C.  C.  A. 
225.    Compare  Peoria,  etc.,  R.  Co.  v.  Hard- 


wick,  48  ill.  App.  562;  Greenleaf  v.  Dubuque, 
etc.,  R.  Co.,  33  Iowa  52;  Missouri  Pac.  R. 
Co.  V.  Crenshaw,  71  Tex.  340,  9  S.  W.  262; 
Bookrum  v.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1900)  57  S.  W.  919;  Sabine,  etc., 
R.  Co.  r.  Ewing,  1  Tex.  Civ.  App.  531,  21 
S.  W.  700. 

66.  Cumberland  Tel.  Co.  r.  Loomis,  87 
Tenn.  504,  11  S.  W.  356;  Gulf,  etc.,  R.  Co. 
i:  Kizziah,  86  Tex.  81,  23  S.  W.  578  [re- 
versing 4  Tex.  Civ.  App.  356,  22  S.  W.  110, 
26  S.  W.  242]  ;  IMexican  Cent.  R.  Co.  v.  Hen- 
derson, 114  Fed.  892,  52  C.  C.  A.  512. 

67.  Stroble  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  555,  31  ^.  W.  63,  59  Am.  Rep.  456. 

68.  Nev/port  News,  etc.,  Co.  i\  Campbell, 
25  y.  W.  267,  15  Ky.  L.  Rep.  714. 

69.  Chase  v.  Burlington,  etc.,  R.  Co.,  76 
Iowa  675,  39  N.  W.  196;  Adams  v.  Eddv, 
(Tex.  Civ.  App.  1894)  29  S.  W.  180;  Bonner 
V.  liickey,  (Tex.  Civ.  App.  1893)  23  S.  W.  85. 

70.  St.  Louis,  etc.,  R.  Co.  v.  TraM^eek,  84 
Tex.  65,  19  S.  W.  370. 

For  other  forms  of  instructions  as  to 
method  of  work  see  Baltimore  Boot,  etc., 
Mfg.  Co.  V.  Jamar,  93  Md.  404,  49  Atl.  847, 
86  Am.  St.  Rep.  428;  Curtis  v.  McNair,  173 
Mo.  270,  73  S.  W.  167;  Prosser  v.  Montana 
Cent.  R.  Co.,  17  Mont.  372,  43  Pac.  81,  30 
L.  R.  A.  814  (as  to  the  effect,  custom,  or 
usage)  ;  Kaiser  r.  Flaccus,  138  i'a.  St.  332, 
22  Atl.  88;  O^Brien  v.  Missouri,  etc.,  R.  Co., 
36  Tex.  Civ.  App.  528,  82  S.  W.  319. 

For  instances  of  erroneous  and  misleading 
instructions  see  Tennessee  Coal,  etc.,  R.  Co. 
r.  Bridges,  144  Ala.  229,  39  So.  902;  Gibson 
r.  Burlington,  etc.,  R.  Co.,  107  Iowa  596.  78 
N.  W.  190;  Union  Pac.  R.  Co.  v.  Fray,  35 
Kan.  700,  12  Pac.  98;  Bodie  v.  Charleston, 
etc.,  R.  Co.,  61  S.  C.  468,  39  S.  E.  715  (as 
to  effect  of  custom  or  usage)  ;  Missouri,  etc., 
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witli  reasonable  despatch,  one  safe  and  the  other  attended  with  danger,  and  the 
servant  adopted  the  dangerous  way,  failure,  on  request,  to  instruct  that  the  bur- 
den rests  on  the  servant  to  remove  the  presumption  of  negligence,  and  to  show 
that  he  was  exercising  ordinary  care  before  he  can  recover,  is  prejudicial  error/^ 

(vi)  Disobedience  of  Rules  and  Orders.  Where  tliere  is  evidence  to  jus- 
tify an  instruction  thereon,^^  the  court  should  instruct  the  jury  as  to  the  effect  of 
a  servant's  knowingly  violating  a  rule  or  order,*^^  and  as  to  the  effect  of  acquiescence 
in  such  violation  on  the  part  of  the  master  or  his  representative.'^^  An  instruction 
which  ignores  tlie  element  of  the  servant's  knowledge  of  a  rule,''^  which  excludes 
the  effect  of  contributory  negligence  in  defeating  a  recovery,"^^  or  which  ignores 
precautions  shown  to  have  been  taken  by  the  servant  to  comply  with  the  rule  he 
is  charged  with  having  violated  is  erroneous.  Where  the  evidence  warrants  it, 
it  is  proper  to  instruct  that  if  plaintiff  violated  a  rule  of  defendant,  and  liis  inju- 
ries were  the  result  thereof,  he  will  not  be  debarred  from  recover}^  if  under  the 
circumstances  a  reasonably  prudent  person  would  have  done  as  he  did.'^^ 

(vii)  CoMFLiANCE  WiTH  COMMANDS.  In  an  action  by  a  servant,  injured 
while  acting  in  obedience  to  the  order  of  his  master  or  of  one  for  whose  negli- 


R.  Co.  V.  Baker,  (Tex.  Civ.  App.  1900)  58 
S.  W.  964  (as  to  effect  of  custom)  ;  Fordyce 
'V.  Yarborough,  1  Tex.  Civ.  App.  260,  21  S.  W. 
421. 

71.  Lake  Shore,  etc.,  R.  Co.  v.  Wliidden,  23 
Oliio  Cir.  Ct.  8.5.  See  also  Texas  Cent.  E.  Co. 
V.  Pelfrey,  35  Tex.  Civ.  App.  501,  80  S.  W. 
1036. 

Charge  holding  plaintiff  to  excessive  degree 
of  care  see  Postal  Tel.  Cable  Co.  v.  Hulsey, 
115  Ala.  193,  22  So.  854. 

72.  Western,  etc.,  R.  Co.  v.  Bussey,  95  Ga. 
584,  23  S.  E.  207;  Deeds  v.  Chicago,  etc.,  R. 
Co.,  74  Iowa  154,  37  Is.  W.  124;  Covel  v. 
Harvey,  (Miss.  1893)  12  So.  462;  Texas,  etc., 
R.  Co.  V.  Leigbty,  88  Tex.  604,  32  S.  W. 
515. 

Where  evidence  of  a  rule  has  been  properly 
excluded,  it  is  proper  to  refuse  to  instruct 
that  plaintiff  could  not  recover  if  such  a  rule 
existed,  and  was  known  to  him,  and  if  the 
failure  to  comply  therewith  contributed  to 
his  injury.  Missouri  Pac.  R.  Co.  v.  Lamothe, 
76  Tex.  219,  13  S.  W.  194. 

73.  Memphis,  etc.,  R.  Co.  v.  Graham,  94 
Ala.  545,  10  So.  283;  Straight  Creek  Coal  Co. 
V.  Haney,  87  S.  W.  1114,  27  Ky.  L.  Rep. 
1117;  Louisville,  etc.,  R.  Co.  v.  Ward,  61 
Fed.  927,  10  C.  C.  A.  166.  Compare  Missouri, 
etc.,  R.  Co.  V.  Mayfield,  29  Tex.  Civ.  App. 
477,  68  S.  W.  807. 

In  the  case  of  disobedience  of  an  order  by  a 
convict,  an  instruction  requested  by  defend- 
ant, that  if  there  was  such  an  order,  and 
this  fact  was  known  to  plaintiff,  it  was  his 
duty  to  comply  therewith  strictly,  and  his 
failure  so  to  do  was  negligence  wnich  would 
prevent  his  recovery,  should  be  given,  but 
upon  the  hypothesis  of  duress  and  fear  of 
punishment.  Knoxville  Iron  Co.  v.  Smith,  86 
Tenn.  45,  5  S.  W.  438. 

Mere  omission  of  comma  in  instruction  im- 
material see  Jarvis  v.  Flint,  etc.,  R.  Co.,  128 
Mich.  61,  87  N.  W.  136. 

74.  Where  there  is  evidence  of  such  ha- 
bitual violation  of  certain  rules  that  the 
master  was  presumably  aware  of  such  viola- 
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tion  and  approved  of  it,  it  is  proper  to  re- 
fuse instructions  in  regard  to  the  violation 
of  such  rules  that  omit  all  reference  to  the 
question  of  the  master's  acquiescence  therein. 
Chicago,  etc.,  R.  Co.  v.  Fiynn,  154  111.  488, 
40  N.  E.  332  [affirming  54  111.  App.  387]. 

Instance  of  correct  instructions. —  The  in- 
struction :  "  If  you  find  there  was  a  rule 
prohibiting  brakemen  from  uncoupling  cars 
while  in  motion,  or,  if  there  was  a  rule  re- 
quiring the  brakeman,  before  taking  charge 
of  a  train,  to  inspect  the  coupling  appliances 
of  the  cars,  and  such  rules  were  brought  to 
the  plaintiff's  notice  .  .  .  and  [he]  neglected 
to  comply  with  either  of  said  rules,  and  sucli 
neglect  was  the  cause  of  the  injury,  then  the 
plaintiff  cannot  recover,  unless  you  find  .  .  . 
that  the  brakemen  habitually  disregarded 
them,  with  the  acquiescence  and  knowledge  of 
defendant,"  correctly  states  the  law  govern- 
ing the  observance  of  rules  by  employees. 
Louisville,  etc.,  R.  Co.  v.  Reagan,  96  Tenn. 
128,  139,  33  S.  W.  1050.  See  also  Prather 
I'.  Richmond,  etc.,  R.  Co.,  80  Ga.  427,  9  S.  E. 
530,  12  Am.  St.  Rep.  2G3.  Compare  Chicago, 
etc.,  R.  Co.  V.  Myers,  86  111.  App.  401,  where 
an  instruction  on  waiver  of  a  rule  by  the 
master  was  held  to  be  misleading,  in  that  it 
implied  that  plaintiff  was  relieved  of  exercis- 
ing due  care  for  his  own  safety,  irrespective 
of  the  rule. 

75.  Conners  v.  Burlington,  etc.,  R.  Co.,  87 
Iowa  147,  53  N.  W.  1092. 

Instructions  withdrawing  all  inquiry  as  to 
plaintiff's  knowledge  of  a  rule  which  he  had 
violated  from  the  jury  are  properly  refused. 
Louisville,  etc.,  R.  Co.  v.  Perry,  87  Ala.  392, 
6  So.  40. 

76.  Deeds  v.  Chicago,  etc.,  R.  Co.,  69  Iowa 
164,  28  N.  W.  488,  in  which  the  jury  were 
instructed  that  a  servant,  injured  solely  on 
account  of  his  negligence  in  violating  the 
master's  rules,  cannot  recover. 

77.  Texas,  etc.,  R.  Co.  v.  Lester,  75  Tex. 
56,  12  S.  W.  955. 

78.  Texas,  etc.,  R.  Co.  r.  Mortensen,  27 
Tex.  Civ.  App.  106,  06  S.  W.  99. 
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genc3  the  master  is  responsible,  the  question  of  contributory  negligence  is  properly 
presentee"  to  the  jury  by  an  instruction  which  states  in  effect  that  plaintiff  will 
not  be  barred  from  recovery  by  the  fact  that  the  work  was  dangerous,  unless  the 
danger  was  so  obvious  and  imminent,  and  the  injury  thereby  so  inevitable,  that  a 
man  of  ordinary  prudence  would  refuse  to  obey,  if  ordered  by  his  master  to  do  it.'^ 

(viii)  Acts  ly  E^IEROENCIES.  Where  there  is  evidence  upon  wdiich  to  base 
an  instruction  upon  the  doctrine  of  emergency  or  sudden  danger,^^  it  is  proper  to 
instruct  the  jury  that  a  man  under  sudden  excitement  or  peril  is  only  required  to 
exercise  such  care  for  his  safety  as  an  ordinarily  prudent  num  would  have  exer- 
cised under  the  circumstances,  and  if  he  exercised  such  degree  of  care,  then  in 
that  case  he  is  not  guilty  of  contributory  negligence.^^  Such  an  instruction  should, 
iiowever,  refer  to  the  question  as  to  whether  the  servant  had  time,  after  knowing 
his  danger,  to  protect  himself.^^ 

{ix)  Injury  Avoidable  BY  Care  OF  Master.  "Where  there  is  evidence  to 
justify  an  instruction  upon  the  doctrine  of  discovered  peril,^^  the  court  should 
instruct  the  jury  that  a  servant  may  recover  notwithstanding  his  own  negligence, 
if  defendant  or  his  representative  knew  that  he  was  negligent  and  in  danger  long 
enough  before  the  accident  to  have  prevented  it,  in  the  exercise  of  reasonable 
and  ordinary  care  and  an  instruction  which  in  effect  withdraws  the  issue  of 
discovered  peril  raised  by  the  evidence  from  the  jury  is  properly  refused.^^ 

8.  Verdict  and  Findings  —  a.  General  Verdict.  In  an  action  by  a  servant  for 
an  injury  claimed  to  be  due  to  defendant's  negligence,  a  general  verdict  is  con- 
clusive on  the  questions  of  contributory  negligence  and  assumed  risk  and 
where  the  act  or  omission  complained  of  constitutes  actionable  negligence,  a  gen- 
eral verdict  for  plaintiff  includes  a  finding  that  the  negligence  was  the  proximate 
cause  of  the  injury.^^ 

b.  Suffleieney  of  Findings  to  Sustain  Verdict  or  Judgment.  In  order  to  sup- 
port a  verdict  or  judgment  in  a  personal  injury  case,^^  special  findings  must  be 


79.  Van  Duzen  Gas,  etc.,  Engine  Co.  v. 
Schclios,  Gl  Ohio  St.  298,  55       E.  998. 

For  other  instructions  which  hav.e  been 
upheld  as  to  obedience  to  orders  see  Hunt  r. 
Conner,  26  Ind.  App.  41,  59  X.  E.  50;  El- 
more r.  Seaboard  Air  Line  R.  Co.,  132  N.  C. 
8G5,  44  S.  E.  620,  131  N.  C.  569,  42  S.  E. 
989,  130  X.  C.  500,  41  S.  E.  780;  Galveston, 
etc.,  R.  Co.  V.  Sanchez,  (Tex.  Civ.  App. 
1901)  65  S.  W.  893.  Compare  Bonner  r. 
^Vhitcomb,  80  Tex.  178,  15  S.  W.  899. 

Instructions  held  properly  refused  see 
Mobile,  etc.,  R.  Co.  r.  George,  94  Ala.  199, 
10  So.  145;  Illinois  Cent.  R.  Co.  v.  Sporleder, 
90  111.  App.  590;  Hawlev  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  717,  29  N.  W.  787. 

It  is  erroneous  to  instruct  that  "  it  is  in 
general  the  duty  of  an  employe  to  obey  the 
orders  of  his  superior,  and  in  the  absence  of 
knowledge  or  means  of  knowledge  to  the  con- 
trary, he  may  presume  it  safe  for  him  to  do 
so,"  in  that  it  implies  that  the  servant 
might,  as  a  matter  of  law,  presume  it  safe 
for  him  to  obey  the  command,  Chicago,  etc., 
R.  Co.  V.  McCarty,  49  Xebr.  475,  68  N.  W. 
633. 

80.  Instruction  must  be  based  on  evidence. 

—  Martin  v.  California  Cent.  R.  Co.,  94  Cal. 
326,  29  Pac.  645;  Condiff  r.  Kansas  City, 
etc.,  R.  Co.,  45  Kan.  256,  25  Pac.  562;  Jack- 
son, etc.,  St.  R.  Co.  V.  Simmons,  107  Tenn. 
392,  64  S.  W.  705. 

81.  Richmond,  etc.,  R.  Co.  v.  Farmer,  97 
Ala.  141,  12  So.  SO. 


For  instances  of  sufficient  instructions  see 

Peoria,  etc.,  R.  Co.  v.  Rice,  144  111.  227,  33 
N.  E.  951  [af/irming  46  111.  App.  60]  ;  St. 
Louis  Southwestern  R,  Co.  v.  Jacobson,  23 
Tex.  Civ.  App.  150,  66  S.  W.  1111;  Dingee 
V.  Unrue,  98  Va.  247,  35  S.  E.  794. 

Forgetfulness  at  a  critical  moment  is  not, 
as  a  matter  of  law,  negligence,  and  hence  an 
instruction  that  plaintiff  was  guilty  of  con- 
tributory negligence  if  he  knew  of  the  danger 
of  performing  his  work  in  the  manner  se- 
lected, and  from  inattention  failed  to  avoid 
it,  is  properly  refused.  Kilpatrick  v.  Grand 
Trunk  R.  Co.,  74  Vt.  288,  52  Atl.  531,  93 
Am.  St.  Rep.  887. 

82.  Jeffrey  v.  Keokuk,  etc.,  R.  Co.,  56 
Iowa  546,  9  N.  W.  S84. 

83.  Evidence  to  support  instruction  neces- 
sary see  Aurandt  r.  Chicago,  etc.,  R.  Co.,  90 
Iowa  617,  57  N.  W.  442. 

84.  See  Morbey  r.  Chicago,  etc.,  R.  Co., 
116  Iowa  84,  89  N.  W.  105;  Bodie  v.  Charles- 
ton, etc.,  R.  Co.,  61  S.  C.  468,  39  S.  E.  715. 

85.  Chicago,  etc.,  R.  Co.  r.  Williams,  (Tex. 
Civ.  App.  1904)  83  S.  W.  248. 

86.  Interrogatories  which  must  be  sub- 
mitted to  jury  see  Trial. 

Verdict  and  findings  in  general  see  Trial. 

87.  Hone  r.  Mammoth  Min.  Co.,  27  Utah 
168,  75  Pac.  381. 

88.  Chicago,  etc.,  R.  Co.  v.  Wicker,  (Ind. 
Apn.  1901)  >1  N.  E.  223. 

89.  Instances  of  findings  held  sufficient  to 
support  verdict  or  judgment  see  Louisville, 
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definite  and  unarabiguons,^'^  and  supported  by  the  evidence ;  and  in  Wisconsin  a 
special  verdict  should  find  whether  there  was  any  actionable  negligence,  in  what 
it  consisted,  and  whether  it  was  the  proximate  cause  of  the  in  jury .^^  Where  a 
general  verdict  is  in  irreconcilable  conflict  with  the  special  tindii'igs,  it  will  not  be 
allowed  to  stand       nor  can  a  judgment  be  based  upon   inconsistent  special 


etc.,  R,  Co.  V.  Graham,  124  Ind.  89,  24  N.  E. 
668;  Boyce  v.  Schroeder,  21  Ind.  App.  28,  51 
M.  E.  376;  Keller  v.  Gaskill,  20  Ind.  App. 
502,  50  N.  E.  363;  Kinney  v.  North  Carolina 
R.  Co.,  122  N.  C.  961,  30  S.  E.  313;  Groth 
V.  Thomann,  110  Wis.  488,  86  JN.  W.  178; 
Crouse  v.  Chicago,  etc.,  R.  Co.,  102  Wis.  196, 
78  N.  W.  446,  778;  New  York,  etc.,  R.  Co. 
V.  O'Leary,  93  Fed.  737,  35  C.  C.  A.  562. 

Findings  held  insufficient  see  Bane  v. 
Keefer,  152  Ind.  544,  53  JSi.  E.  834;  Evans- 
ville,  etc.,  R.  Co.  v.  Tohill,  143  Ind.  49,  41 
N.  E.  709,  42  N.  E.  352;  East  Chicago 
Foundry  Co.  v.  Ankeny,  19  Ind.  App.  150,  47 
N.  E.  936,  49  N.  E.  186;  Terry  v.  Louisville, 
etc.,  R.  Co.,  15  Ind.  App.  353,  43  N.  E.  273, 

44  N.  E.  59;  Cleveland,  etc.,  R.  Co.  v.  Martin, 
13  Ind.  App.  485,  41  N.  E.  1051;  Louisville, 
etc.,  R.  Co.  V.  Breedlove,  10  Ind.  App.  657, 
38  N.  E.  357;  Ebersole  v.  Northern  Cent.  R. 
Co.,  23  Hun  (N.  Y.)  114;  Andrews  v.  Chi- 
cago, etc.,  R.  Co.,  96  Wis.  348,  71  N.  W.  372; 
Rysdorp  v.  George  Pankratz  Lumber  Co.,  95 
Wis.  622,  70  N.  W.  677;  Klochinski  v.  Shores 
Lumber  Co.,  93  Wis.  417,  67  N.  W.  934. 

90.  See  Indiana  Bituminous  Coal  Co.  v. 
Buffey,  28  Ind.  App.  108,  62  N.  E.  279; 
Keller  v.  Gaskill,  20  Ind.  App.  502,  50  N.  E. 
3o3;  Sherman  v.  Menominee  River  Lumber 
Co.,  77  Wis.  14,  45  N.  W.  1079. 

91.  Morris  v.  Winchester  Repeating  Arms 
Co.,  73  Conn.  680,  49  Atl.  180;  Crane  v. 
Chicago,  etc.,  R.  Co.,  83  Minn.  278,  86  N.  W. 
328;  Westbrook  v.  Crowdus,  (Tex.  Civ.  App. 
1900)  58  S.  W.  195;  Beyersdorf  v.  Cream 
City  Sash,  etc.,  Co.,  109  Wis.  456,  84  N.  W. 
860;  Lagage  v.  Chicago,  etc.,  R.  Co.,  91  Wis. 
507,  65  N.  W.  165. 

Finding  authorized  by  evidence  see  Daley  v. 
Brown,  167  N.  Y.  381,  60  N.  E.  752  {affirming 

45  N.  Y.  App.  Div.  428,  60  N.  Y.  Suppl.  840]. 
A  fact  involving  contributory  negligence 

need  not  be  found  from  direct  evidence,  but 
may  be  gathered  by  inference  from  other 
facts.  Hyde  v.  Mendel,  75  Conn.  140,  52  Atl. 
744. 

92.  Kucera  v.  Merrill  Lumber  Co.,  91  Wis. 
637,  65  N.  W.  374.  See  also  Groth  v.  Tho- 
mann, 110  Wis.  488,  86  N.  W.  178;  Maitland 
v.  Gilbert  Paper  Co.,  97  Wis.  476,  72  K  W. 
1124,  65  Am.  St.  Rep.  137;  Andrews  v.  Chi- 
cago, etc.,  R.  Co.,  96  Wis.  348,  71  N.  W.  372; 
Rysdorp  v.  George  Pankratz  Lumber  Co.,  95 
Wis.  622,  70  N.  W.  677;  Bagnowski  v.  A.  J. 
Linderman,  etc.,  Co.,  93  Wis.  592,  67  N.  W. 
1131;  Kutchera  v.  Goodwillie,  93  Wis.  448, 
67  N.  W.  729  [following  Kucera  v.  Merrill 
Lumber  Co.,  91  Wis.  637,  65  N.  W.  374]. 

Unless  the  fact  appears  by  necessary  im- 
plication from  the  facts  found  or  from  undis- 
puted evidence,  a  finding  that  defendant's  neg- 
ligence was  the  proximate  cause  of  the  injury 
is  essential  to  a  recovery.  Maitland  v.  Gil- 

[IV,  H,  8,  b] 


bert  Paper  Co.,  97  Wis.  476,  72  N.  W.  1124, 
65  Am.  St.  Rep.  137. 

A  finding  that  "the  machine  was  not  safe 
to  be  used  in  the  mill "  does  not  necessarily 
show  that  the  use  of  it  was  negligent  as 
against  an  employee.  Rysdorp  v.  George  Pan- 
kratz Lumber  Co.,  95  Wis.  622,  70  N.  W. 
677. 

93.  California.  —  Vaughn  v.  California 
Cent.  R.  Co.,  83  Cal.  18,  23  Pac.  215. 

Illinois. —  East  St.  Louis  Connecting  R. 
Co.  V.  Gehring,  54  111.  App.  35. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Paul, 
143  Ind.  23,  40  N.  E.  519,  28  L.  R.  A.  216; 
Grand  Rapids,  etc.,  R.  Co.  v.  Boyd,  65  Ind. 
526;  J.  Woolev  Coal  Co.  v.  Bracken,  30  Ind. 
App.  024,  66  N.  E.  775;  Consolidated  Stone 
Co.  V.  Redmon,  23  Ind.  App.  319,  55  N.  E. 
454;  Guedelliofer  v.  Ernsting,  23  Ind.  App. 
188,  55  N.  E.  113;  Arcade  File  Works  v. 
Juteau,  15  Ind.  App.  460,  40  N.  E.  818,  44 
N.  E.  326;  Wilson  v.  Evers,  15  Ind.  App. 
46,  43  N.  E.  572;  Lynch  v.  Chicago,  etc.,  R. 
Co.,  8  Ind.  App.  516,  36  N.  E.  44;  Stewart 
i:.  Patrick,  5  Ind.  App.  50,  30  N.  E.  814. 

Iowa. —  Coffman  v.  Chicago,  etc.,  R.  Co.,  90 
Iowa  462,  57  N.  W.  955;  Baird  v.  Chicago, 
etc.,  R.  Co.,  55  Iowa  121,  7  N.  W.  460. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Bricker, 
61  Kan.  224,  59  Pac.  268. 

Michigan. —  Thorsen  v.  Babcock,  68  Mich. 
523,  36  N.  W\  723. 

Wisconsin. —  Darcey  v.  Farmers'  Lumber 
Co.,  87  Wis.  245,  58  N.  W.  382. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  1195,  1196. 

Compare  the  following  cases  in  which  it 
was  held  that  there  was  no  irreconcilable 
conflict  between  the  special  findings  and  the 
general  verdict :  William  Graver  Tack  Works  v. 
O'Donnell,  191  111.  236,  60  N.  E.  831  [affirm- 
ing 91  111.  App.  524] ;  Quick  v.  Indianapolis, 
etc.,  R.  Co.,  130  111.  334,  22  N.  E.  709  [re- 
versing 29  111.  App.  143] ;  Chicago,  etc.,  R. 
Co.  V.  Snyder,  128  111.  655,  21  N.  E.  520; 
Clear  Creek  Stone  Co.  v.  Dearmin,  160  Ind. 
162,  66  N.  E.  609;  D.  H.  Davis  Coal  Co. 
V.  Polland,  158  Ind.  607,  62  K  E.  492;  In- 
dianapolis Union  R.  Co.  v.  Houlihan,  157 
Ind.  494,  60  N.  E.  943,  54  L.  R.  A,  787; 
Louisville,  etc.,  R.  Co.  v.  Kemper,  153  Ind. 
618,  53  N.  E.  931;  Consolidated  Stone  Co. 
V.  Summit,  152  Ind.  297,  53  N.  E.  235;  Ft. 
Wayne,  etc.,  R.  Co.  v.  Beyerle,  110  Ind.  100, 
11  N.  E.  6;  Robinson  v.  Etter,  30  Ind.  App. 
253,  63  N.  E.  767;  Chicago,  etc..  R.  Co.  v. 
Lee,  29  Ind.  App.  480,  64  N.  E.  675;  Flutter 
V.  New^  York,  etc.,  R.  Co.,  27  Ind.  App.  511, 
59  N.  E.  337;  Chicago,  etc.,  R.  Co.  v.  Fergu- 
son, 27  Ind.  App.  114,  59  N.  E.  1088;  In- 
dianapolis Gas  Co.  i".  Shumack,  23  Ind.  App. 
87,  54  N.  E.  414:  Hobbs  v.  Salem-Bedford 
Stone  Co.,  22  Ind.  App.  436,  53  N.  E.  1063; 
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findings.  Such  a  judgment  is  so  manifestly  erroneous  that  it  will  be  reversed, 
although  no  other  error  is  disclosed.^* 

e.  Responsiveness  to  Issues  and  Instructions.  To  be  upheld,  the  verdict  and 
special  findings  of  the  jury  in  a  personal  injury  action  must  be  responsive  to  the 
issues  and  instructions;^'^  and  it  is  improper  to  submit  special  interrogatories 
which  do  not  conform  to  the  issues.^'^  The  fact  that  the  jury  makes  a  finding 
upon  an  immaterial  issue  is  not  ground  for  exception.^^ 

d.  Construction.  The  verdict  and  findings  of  the  jury  in  an  action  by  a  serv- 
ant to  recover  for  personal  injuries  are  to  be  construed  reasonably,  and  are  not  to 
be  set  aside  unless  clearly  erroneous  or  insufficient.^^ 

9.  New  Trial.  It  is  error  to  refuse  a  new  trial  where  the  great  preponderance 
of  evidence  is  against  the  finding  of  the  jury.^^ 

10.  Appeal  and  Error  ^  —  a.  In  General.  An  appeal  or  writ  of  error  in  an 
action  by  a  servant  to  recover  from  his  master  for  personal  injuries  is  governed 
by  the  general  rules  of  law  governing  such  proceedings  in  other  civil  actions.'^ 


Lake  Shore,  etc.,  R,  Co.  v.  Malcom,  12  Ind. 
App.  612,  40  N.  E.  822;  American  Straw 
Board  Co.  v.  Faust,  11  Ind.  App.  638,  39 
JN.  E.  528;  Indianapolis  Union  R.  Co.  v.  Ott, 
11  Ind.  App.  564,  38  N.  E.  842,  39  IM.  E. 
529;  Romona  Oolitic  Stone  Co.  f.  Phillips, 
11  Ind.  App.  118,  39  N.  E.  96;  Lake  Erie, 
etc.,  R.  Co.  r.  McHenry,  10  Ind.  App.  525, 
37  N.  E.  186:  Pieart  v.  Chicago,  etc.,  R. 
Co.,  82  Iowa  148,  47  N.  W.  1017;  Conners 
V.  Burlington,  etc.,  R.  Co.,  71  Iowa  490,  32 
W.  465,  60  Am.  Rep.  814;  Roe  v.  Winston, 
89  Minn.  160,  94  N.  W.  433;  Crandall  f. 
McIIrath,  24  Minn.  127.  See  Gates  v.  Chicago, 
etc.,  R.  Co.,  2  S.  D.  422,  50  N.  W.  907,  in 
wliich  the  special  findings  were  held  imma- 
terial in  view  of  the  evidence. 

94.  Porter  v.  Western  North  Carolina  R. 
Co.,  97  N.  C.  66,  2  S.  E.  581,  2  Am.  St.  Rep. 
272;  Deisenrieter  v.  Kraus-Merkel  Malting 
Co.,  97  Wis.  279,  72  N.  W.  735;  Darcey  i*. 
Farmers'  Lumber  Co.,  91  Wis.  654,  65  N.  W. 
491;  Goff  r.  Chippewa  River,  etc.,  R.  Co., 
86  Wis.  237,  56  N.  W^  465;  Murray  r.  Ab- 
bot, 61  Wis.  198,  20  N.  W.  910;  McBride  v. 
L'nion  Pac.  R.  Co.,  3  Wyo.  247,  21  Pac.  687. 
Compare  New  York,  etc.,  R.  Co.  v.  Ostman, 
(Ind.  1895)  41  N.  E.  1037;  Stetler  v.  Chi- 
cago, etc.,  R.  Co.,  49  Wis.  609,  6  N.  W.  303, 
in  which  the  findings  were  held  not  to  be 
inconsistent. 

In  Indiana,  where  special  findings  as  to 
whether  plaintiff  should  have  discovered  the 
defect,  negative  each  other,  a  general  verdict 
for  plaintiff  is  decisive  that  he  was  not  guilty 
of  contributorv  negligence.  Matchett  v.  Cin- 
cinnati, etc.,  R.  Co.,  132  Ind.  334,  31  N.  E. 
792. 

95.  Cincinnati,  etc.,  R.  Co.  v.  Darling,  130 
Ind.  376,  30  N.  E.  416;  Southern  Kansas 
R.  Co.  V.  Griffith,  54  Kan.  428,  38  Pac.  478; 
Omaha,  etc.,  R.  Co.  v.  Hall,  33  Nebr.  229, 
50  N.  W.  10.  Compare  Monaghan  v.  Pacific 
Rolling-Mill  Co.,  81  Cal.  190,  22  Pac.  590; 
Consumers'  Paper  Co.  v.  Eyer,  160  Ind.  424, 
66  N.  E.  994;  Cosgrove  v.  Filer,  etc.,  Co., 
112  Wis.  457,  88      W.  220. 

Where  the  evidence  is  in  conflict  on  the 
question  whether  the  employment  was  dan- 
gerous or  not,  the  jury  is  not  obliged  to 


find  for  defendant  under  an  instruction  that 
if  the  work  was  dangerous  and  plaintiff  knew 
it,  he  cannot  recover.  Union  Pac.  R.  Co.  r. 
O'Hern,  24  Nebr.  775,  40  N.  W.  293. 

96.  McCormick  Harvesting  Mach.  Co.  v. 
Sendzikowski,  72  111.  App.  402;  Mix  v.  C. 
Reiss  Coal  Co.,  114  Wis.  493,  90  N.  W.  437; 
Okonski  v.  Pennsylvania,  etc..  Fuel  Co.,  114 
Wis.  448,  90  N.  W.  429. 

Duty  of  court  to  submit  proper  questions 
on  request  see  Bigelow  v.  Danielson,  102  Wis. 
470,  78  N.  W.  599;  Hennesey  v.  Chicago, 
etc.,  R.  Co.,  99  Wis.  109,  74  N.  W.  554. 

97.  Petrarca  v.  Quidnick  Mfg.  Co.,  27  R.  I. 
265,  61  Atl.  648. 

98.  See  Thompson  v.  Citizens'  St.  R.  Co., 
152  Ind.  461,  53  N.  E.  462;  Hoosier  Stone 
Co.  V.  McCain,  133  Ind.  231,  31  N.  E.  956; 
Chicago,  etc.,  R.  Co.  v.  Yry,  131  Ind.  319, 
28  N.  E.  989;  Ervin  v.  Evans,  24  Ind.  App. 
335,  56  N.  E.  725;  Lake  Shore,  etc.,  R.  Co. 
V.  Wilson,  11  Ind.  App.  488,  38  N.  E.  343; 
Scagel  V.  Chicago,  etc.,  R.  Co.,  83  Iowa  380., 
49  N.  W.  990;  Kansas  Pac.  R.  Co.  v.  Salmon, 
14  Kan.  512;  Kelleher  v.  Milwaukee,  etc., 
R.  Co.,  80  Wis.  584,  50  N.  W.  942;  Goltz 
V.  Milwaukee,  etc.,  R.  Co.,  76  Wis.  136,  44 
i\.  W.  752. 

99.  International,  etc.,  R.  Co.  t\  Moore,  16 
Tex.  Civ.  App.  51,  41  S.  W.  70. 

1.  Practice  on  appeal  in  general  see  Ap- 
peal AND  Error. 

2.  Connecticut. —  Nolan  v.  New  York,  etc., 
R.  Co.,  70  Conn.  159,  39  Atl.  115,  43  L.  R.  A. 
305,  holding  that  where  every  special  fact 
from  which  the  court  inferred  the  liability 
of  defendant  is  found,  its  inferences  are  re- 
viewable as  conclusions  of  law. 

Georgia. —  East  Tennessee,  etc.,  R.  Co.  v. 
Smith,  90  Ga.  558,  16  S.  E.  950,  holding 
that  where  there  is  evidence  to  sustain  ths 
verdict,  the  discretion  of  tiie  court  in  refus- 
ing to  grant  a  new  trial  will  not  be  over- 
ruled. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Swan, 
70  111.  App.  331,  to  the  effect  that  failure 
to  state  in  the  declaration  that  the  servant 
by  whose  negligence  plaintiff  was  injured  was 
not  a  fellow  servant  is  a  defect  cured  by 
verdict. 
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b.  Review  of  Questions  of  Fact.  Ordinarily',  where  there  is  any  evidence 
which,  if  believed  by  the  jary,  is  legally  sufficient,  or  might  reasonably  tend  to 
support  the  verdict  or  findings  of  fact  of  the  jury,  the  appellate  court  will  not,  in 
the-  absence  of  constitutional  or  statutory  provisions,  disturb  such  verdict  or 
findings.^ 


Indiana. —  Indianapolis  Frog,  etc.,  Co.  v. 
Boyle,  18  Ind.  App.  169,  47  N.  E.  690,  where 
it  was  held  that  an  objection  that  a  material 
averment  of  the  complaint  was  defective 
cannot  be  raised  for  the  first  time  on  appeal. 

Kansas. —  Walker  v.  Gillett,  59  Kan.  214, 
52  Pac.  442,  to  the  efl'ect  that  a  judgment 
for  plaintiff  will  not  be  reversed  for  want 
of  formal  proof  of  a  fact  admitted  by  the 
answer,  where  no  question  as  to  it  was  raised 
at  the  trial,  and  the  testimony  and  instruc- 
tions of  defendant  were  based  on  the  theory 
of  its  truth. 

Kentucky. —  Kay  v.  Jeffries,  86  Ky.  367, 
5  S.  W.  867,  9  Ky.  L.  Rep.  602  (holding 
that  a  verdict  for  one  cent  will  not  be  set 
aside  on  appeal,  where  defendant  does  not 
complain  of  it)  ;  Louisville,  etc.,  R,  Co.  v. 
Hiltner,  60  S.  W.  2,  22  Ky.  L.  Rep.  1141 
[reversing  56  S.  W.  654,  21  Ky.  L.  Rep. 
1826]  (holding  that  defendant  cannot  com- 
plain that  the  instructions  given  on  plain- 
tiff's motion  did  not  specifically  charge  as 
to  the  contributory  negligence,  where  the 
court  on  defendant's  motion  instructed  the 
jury,  in  general  terms,  as  to  such  negligence, 
and  no  more  specific  instruction  was  asked 
thereon) . 

Massachusetts. —  Gagnon  v.  Seaconnet 
Mills,  165  Mass.  221,  43  N.  E.  82,  holding 
that  where  injuries  are  alleged  to  be  due 
to  the  negligent  manner  in  which  defendant 
loaded  timber  on  a  carriage,  and  also  for  its 
failure  to  keep  its  "ways"  (St.  (1887)  c. 
270,  §  1 )  in  repair,  and  there  is  evidence  to 
show  negligence  in  loading  the  timber,  re- 
fusal to  instruct  to  find  for  defendant  on 
the  whole  evidence  does  not  bring  up  for 
review  the  question  whether  the  road  was  a 
part  of  defendant's  "  ways." 

Missouri. —  Rutledge  v.  Missouri  Pac.  K. 
Co.,  110  Mo.  312,  19  S.  W.  38,  holding  that 
where  the  record  fails  to  show  whether  it 
is  customary  and  prudent  for  switchmen  to 
mount  cars  to  uncouple  them  it  cannot  be 
sa'd  as  a  matter  of  law  that  it  is  contribu- 
tor}^ negligence  to  do  so. 

Neio  York. —  O'Connall  v.  Thompson-Star- 
rett  Co.,  72  N.  Y.  App.  Div.  47,  76  N.  Y. 
Suppl.  296,  to  the  eff'ect  that  where  plain- 
tiff has  recovered  judgment  on  the  ground 
of  negligence,  he  must,  on  defendant's  appeal, 
have  the  record  show  negligence,  if  it  did 
so  appear  at  the  trial. 

Pennsylvania. —  Bentley  v.  Cranmer,  137 
Pa.  St.  244,  20  Atl.  709,  holding  that  a  claim 
thab  the  case  should  have  been  taken  from 
the  jury  on  the  ground  of  assumption  of 
risk  and  contributory  negligence  cannot  be 
considered  in  the  absence  of  a  request  for 
a  direction  to  find  for  defendant. 

Tennessee. —  Ferguson  v.  Phoenix  Cotton 
Mills,  106  Tenn.  236,  61  S.  W.  53,  as  to 
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necessity  of  assignment  that  the  evidence  did 
not  support  the  verdict. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Sulli- 
van, 2  Tex.  Unrep.  Cas.  315,  holding  that 
where  the  jury  found  for  plaintiff,  under 
proper  instructions  as  to  the  law,  to  whicii 
no  exceptions  were  taken,  it  must  be  pre- 
sumed on  appeal  that  the  jury  found  plain- 
tiff' not  guilty  of  contributory  negligence. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §§  1199,  1200. 

3.  See  Appeal  and  Error,  3  Cyc.  345-383. 
See  also  the  following  illustrative  cases: 

Connecticut. —  Sprague  v.  New  York,  etc., 
R.  Co.,  08  Conn.  345,  36  Atl.  791,  37  L.  R.  A. 
038. 

Georgia. —  JSortheastern  R.  Co.  v.  Barnett, 
89  Ga.  399,  15  S.  E.  492. 

Illinois. —  The  supreme  court  has  no  juris- 
diction to  consider  any  questions  of  fact  on 
appeal  from  the  appellate  court.  Alton  Pav- 
ing, etc.,  Co.  V.  Hudson,  176  111.  270,  52  N.  E. 
256  [affirming  74  111.  App.  612]. 

Kentucky. —  Ohio  Valley  R.  Co.  v.  McKin- 
ley,  33  S.  W.  186,  17  Ky.  L.  Rep.  1028. 

Minnesota. —  Greene  V.  Minneapolis,  etc., 
R.  Co.,  31  Minn.  248,  17  N.  W.  378,  47  Am. 
Rep.  785. 

^^ew  York. —  Hunter  v.  New  York,  etc , 
R.  Co.,  10  N.  Y.  Suppl.  795. 

Rhode  Island. —  Jones  v.  New  York,  etc., 
R.  Co.,  20  R.  I.  210,  37  Atl.  1033. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Crenshaw, 
71  Tex.  340,  9  S.  W.  262;  Postal  Tel.  Cable 
Co.  V.  Coote,  (Civ.  App.  1900)  57  S.  W. 
912;  Houston,  etc.,  R.  Co.  v.  Kelley,  13  Tex. 
Civ.  App.  1,  34  S.  W.  809,  46  S.  W.  863. 

Utah. —  Pidcock  v.  Union  Pac,  R.  Co.,  5 
Utah  612,  19  Pac.  191,  1  L.  R.  A.  131. 

Virginia. —  Goodman  v.  Richmond,  etc.,  R. 
Co.,  81  Va.  576. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1201. 

Compare  Berlick  v.  Ashland  Sulphite,  etc., 
Co.,  93  Wis.  437,  67  N.  W.  712. 

Negligence  on  part  of  master. — Anderson  v. 
Hinshaw,  110  Cal.  682,  43  Pac.  389;  Rose- 
warn  V.  Washington  Gold  Min.  Co.,  84  Cal. 
219,  23  Pac.  1035  (evidence  not  brought  up)  ; 
Leahv  v.  Southern  Pac.  R.  Co.,  65  Cal.  150 
3  Pac.  622;  Keller  v.  Gaskill,  9  Ind.  App. 
670,  36  N.  E.  303;  Union  Pac.  R.  Co.  r. 
Fray,  43  Kan.  750,  23  Pac.  1039;  Atchison, 
etc.,  R.  Co.  V.  Thul,  32  Kan.  255,  4  Pac. 
352,  49  Am.  Rep.  484;  Glover  v.  Dwight 
Mfg.  Co.,  148  Mass.  22,  18  N.  E.  597,  12  Am. 
St.  Rep.  512;  Fox  f.  Peninsular  White  Lead, 
etc.,  Works,  84  Mich.  676,  48  N.  W.  203; 
Nelson  v.  Lumberman's  Min.  Co.,  65  Mich. 
288,  32  N.  W.  438;  Edwards  v.  Tilton  Mills- 
70  N.  H.  574,  50  Atl.  102;  Gottlieb  v.  Ne;v 
York,  etc.,  R.  Co.,  29  Hun  (N.  Y.)  637 
[a firmed  in  100  N.  Y.  462,  3  N.  E.  344]; 
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c.  Harmless  Error.  A  jad::^ment,  in  an  action  by  a  servant  to  recover  for  per- 
sonal injuries,  will  not  be  reversed  for  error  which  resulted  in  no  disadvantage  to 
the  party  seeking  to  take  advantage  of  it.^ 


OLies  v.  Cowles  Electric  Smelting  Co.,  4 
Siiv.  Sup.  (:N.  Y.)  274,  7  N.  Y.  SuppL  251, 
Filbert  v.  Delaware,  etc.,  Canal  Co.,  5G  N.  Y. 
Super.  Ct.  170,  2  :N'.  Y.  Suppl.  623;  Kanare 
f.  Troy  Steel,  etc.,  Co.,  19  JN.  Y.  Suppl.  789; 
,\IcGourty  v.  Curran,  11  N.  Y.  Suppl.  777; 
liuber  f.  Wilson,  11  -N.  Y.  Suppl.  377;  Mik 
kelsen  f.  Ocean,  etc.,  Transp.  Co.,  9  N.  Y. 
Suppl.  741;  Piggott  V.  Hanckett,  8  N.  Y. 
Suppl.  731;  Gamble  v.  Hine,  2  N.  Y.  Suppl. 
778;  Toomey  v.  Avery  Stamping  Co.,  20  Ohio 
Cir.  Ct.  183,  11  Ohio  Cir.  Dec.  216;  Texas, 
etc.,  R.  Co.  V.  Robertson,  82  Tex.  657,  17 
S.  W.  1041,  27  Am.  St.  Rep.  929;  Texas, 
etc.,  R.  Co.  f.  O'Fiel,  78  Tex.  486,  15  S.  W. 
33;  Galveston  Oil  Co.  v.  Thompson,  76  Tex. 
235,  13  S.  W.  60;  Gulf,  etc.,  R.  Co.  v.  Silli- 
phant,  70  Tex.  623,  8  S.  W.  673;  Texas 
etc.,  R.  Co.  V.  Black,  (Tex.  Civ.  App.  1898) 
44  S.  W.  673;  Ft.  Worth,  etc.,  R.  Co.  r. 
Graves,  (Tex.  Civ.  App.  1893)  21  S.  W.  606; 
Daniels  v.  Union  Pac.  R.  Co.,  6  Utah  357, 
23  Pac.  762;  Chicago  Great  Western  R.  Co. 
r.  Price,  97  Fed.  423,  38  C.  C.  A.  239;  Seese 
f.  Northern  Pac.  R.  Co.,  39  Fed.  487.  Com- 
y.are  Globe  Smelting,  etc.,  Co.  v.  Spann,  6 
Colo.  App.  146,  40  Pac.  198. 

Negligence  of  fellow  servants. —  Ocean 
Steamship  Co.  r.  Cheeney,  95  Ga.  381,  22 
S.  E.  514;  Springside  Coal  Min.  Co.  v.  Gro- 
gan,  169  111.  50,  48  N.  E.  190  {.affirming  67 
111.  App.  487];  Chicago,  etc.,  R,  Co.  r. 
O'Brien,  53  111.  App.  198  [affirmed  in  155 
III.  630,  40  N.  E.  1023];  Eraser  v.  Hand, 
33  111.  App.  153;  Devine  r.  Boston,  etc.,  R. 
Co.,  159  Mass.  348,  34  N.  E.  539. 

Assumption  of  risk  and  contributory  negli- 
gence.—  Brown  v.  Central  Pac.  R.  Co.,  (Cal. 
1887)  12  Pac.  512;  Fish  v.  Illinois  Cent. 
R.  Co.,  96  Iowa  702,  65  N.  W.  995;  Daley 
f.  American  Printing  Co.,  152  Mass.  58i, 
26  N.  E.  135;  Bohan  v.  St.  Paul,  etc.,  R. 
Co.,  49  Minn.  488,  52  N.  W.  133;  Eldridge 
V.  Atlas  Steamship  Co.,  134  N.  Y.  187,  32 
.N.  E.  66;  Bonner  v.  La  None,  80  Tex.  117, 
15  S.  W.  803;  Howard  Oil  Co.  v.  Davis,  76 
Tex.  630,  13  S.  W.  665;  Galveston,  etc.,  R. 
Co.  V.  Garrett,  73  Tex.  262,  13  S.  W.  62,  16 
Am.  St.  Rep.  781;  Texas  Cent.  R.  Co.  v. 
Yarbro,  32  Tex.  Civ.  App.  246,  74  S.  W 
357;  Seley  v.  Southern  Pac.  R.  Co.,  6  Utan 
319,  23  Pac.  751;  Harris  v.  Chesapeake,  etc., 
R.  Co.,  (Va.  1895)  23  S.  E.  219;  Pool  v. 
Chicago,  etc.,  R.  Co.,  56  Wis.  227,  14  N.  W. 
4t). 

4.  See  Appeal  and  Error,  3  Cyc.  383 
et  scq.  And  see  the  following  illustrative 
cases : 

Alabama. —  Louisville,  etc..  R.  Co.  v.  Mo- 
thershed,  121  Ala.  650,  26  So.  10;  Georgia 
Pac.  R.  Co.  V.  Davis,  92  Ala.  300,  9  So.  252, 
25  Am.  St.  Rep.  47. 

Arizona. —  Ilobson  r.  Now  Mexico,  etc.,  R. 
Co.,  2  Ariz.  171,  11  Pac.  545. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Trip- 


lett,  54  Ark.  289,  15  S.  W.  831,  16  S.  W. 
266,  11  L.  R.  A.  773. 

California. —  Davis  v.  Button,  78  Cal.  247, 
18  Pac.  133,  20  Pac.  545. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Kerr,  148 
111.  605,  35  N.  E.  1117;  Cleveland,  etc.,  R. 
Co.  V.  W^alter,  147  111.  60,  35  N.  E.  529  > 
St.  Louis  Consol.  Coal  Co.  v.  Maehl,  130  111. 
551,  22  N.  E.  715;  Niantic  Coal,  etc.,  Co. 
V.  Leonard,  126  111.  216,  19  N.  E.  294;  Beard 
V.  Skeldon,  113  111.  584. 

Indiana. —  Rogers  v.  Levden,  127  Ind.  50, 
26  N.  E.  210. 

loioa. —  ]3utler  v.  Chicago,  etc.,  R.  Co.,  87 
Iowa  206,  54  N.  W.  208;  McDerniott  v.  Iowa 
Falls  R.  Co.,  (1891)  47  N.  W.  1037;  Van 
Gent  V.  Chicago,  etc.,  R.  Co.,  80  Iowa  526, 
45  N.  W.  913;  Worden  v.  Humeston,  etc., 
R.  Co.,  76  Iowa  310,  41  N.  W.  26;  Pringld 
V.  Chicago,  etc.,  R.  Co.,  64  Iowa  613,  21  N.  W. 
108;  Kitteringham  v.  Sioux  City,  etc.,  R.  Co, 
62  Iowa  285,  17  N.  W.  585;  Beems  v.  Chi- 
cago, etc.,  R.  Co.,  58  Iowa  150,  12  N.  \\\ 
222. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Love, 
57  Kan.  36,  45  Pac.  59;  Atchison,  etc.,  R. 
Co.  V.  McKee,  37  Kan.  592,  15  Pac.  484. 

Michigayi. —  Kraatz  v.  Brush  Electric  Light 
Co.,  82  Mich.  457,  46  N.  W.  787;  Jones  v. 
Lake  Shore,  etc.,  R.  Co.,  49  Mich.  573,  14 
N.  W.  551. 

Missouri. —  McPherson  v.  St.  Louis,  etc.,  R. 
Co.,  97  Mo.  253,  10  S.  W.  846;  Fugler  i: 
Bothe,  43  Mo.  App.  44.  Compare  Alcorn  v. 
Chicago,  etc.,  R.  Co.,  (1890)  14  S.  W. 
943. 

Neio  York. —  Gorman  v.  McArdle,  67  Hun 
484,  22  N.  Y.  Suppl.  479;  Koosorowska  v. 
Glasser,  8  N.  Y.  Suppl.  197. 

Oregon. —  Wellman  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  21  Oreg.  530,  28  Pac.  625. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  V. 
Gurley,  12  Lea  46. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Gormley, 
91  Tex.  393,  43  S.  W.  877,  66  Am.  St.  Rep. 
894  [reversing  (Civ.  App.  1897)  42  S.  W. 
314]  ;  Texas,  etc.,  R.  Co.  v.  Johnson,  89  Tex. 
519,  35  S.  \Y.  1042;  Austin  Rapid  Transit 
R.  Co.  V.  Grothe,  88  Tex.  262,  31  S.  W.  196; 
Green  v.  Cross,  79  Tex.  130,  15  S.  W.  220; 
Missoviri  Pac.  R.  Co.  v.  Lamothe,  76  Tex. 
219,  13  S.  W.  194;  Missouri,  etc.,  R.  Co.  v. 
Baker,  (Civ.  App.  1900)  58  S.  W.  964;  Gal- 
veston, etc.,  R.  Co.  V.  Ford,  22  Tex.  Civ.  App 
131,  54  S.  W.  37;  Missouri,  etc.,  R.  Co.  v. 
Milam,  20  Tex.  Civ.  App.  688,  50  S.  W. 
417;  Galveston,  etc.,  R.  Co.  r.  Bohan,  (Civ. 
App.  1808)  47  S.  W.  1050;  Houston  etc., 
R.  Co.  V.  Rodican,  15  Tex.  Civ.  App.  556, 
40  S.  W.  635;  Galveston,  etc.,  R.  Co.  i\ 
Henning,  (Civ.  App.  1897)  39  S.  W.  302; 
San  Antonio,  etc.,  R.  Co.  v.  Hording,  11 
Tex.  Civ.  App.  497,  33  S.  W.  373;  Ft.  Worth, 
etc.,  R.  Co.  r.  Peters,  7  Tex.  Civ.  App.  78. 
25  S.  W.  1077. 

[IV,  H,  10,  e] 


1518    [26  Cyc]  MASTER  AND  SEE  YANT 


V.  LIABILITY  FOR  INJURIES  TO  THIRD  PERSONS.^ 

A.  Acts  or  Omissions  of  Servants  2— i.  Grounds  on  Which  Master  Held 
Liable  —  a.  Enumeration.  The  master  may  be  liable  for  the  acts  of  his  servant 
on  either  of  the  following  grounds :  (1)  Negligence  of  the  master  in  selecting  his 
servants  or  instructing  them  as  to  the  duties  of  their  position;^  (2)  an  express 
demand  to  the  servant  to  do  the  act  resulting  in  the  injury  to  the  third  person 
(3)  acquiescence  in,  or  assent  to,  former  like  acts  of  the  servant,  or  to  the  act  in 
question ;  ^  (4)  the  fact  that  the  act  of  the  servant  was  within  tlie  scope  of  his 
employment  and  in  the  line  of  his  duties  while  engaged  in  such  employment;* 
and  (5)  ratification  by  the  master  of  the  act  of  the  servant  causing  the  injury 
to  the  third  person."^  Of  course  the  master  is  not  liable  where  the  employee 
himself  would  not  be  liable  if  he  had  acted  in  his  own  behalf  instead  of  as  a 
servant.^ 

b.  Ratification  by  Master.  By  ratifying  a  wrongful  act  of  a  servant,  the 
master  may  become  liable  in  damages  to  a  third  person  injured  thereby,  although 
he  would  not  otherwise  be  liable.^    So,  where  otherwise  liable  for  actual  damages, 


Virginia. —  Eichmond  Granite  Co.  v. 
Bailey,  92  Va.  554,  24  S.  E.  232;  Chesa- 
peake, etc.,  R.  Co.  V.  Lash,  (1896)  24  S.  E. 
385. 

United  States. —  St.  Louis,  etc.,  E.  Co,  v. 
JNeedham,  69  Fed.  823,  16  C.  C.  A.  457.  Com- 
pare Northern  Pac.  E.  Co.  v.  Charless,  162 
U.  S.  359,  16  S.  Ct.  848,  40  L.  ed.  999  [re- 
versing 51  Fed.  562,  2  C.  C.  A.  380]. 

8ee  34  Cent.  Dig,  tit.  "  Master  and 
{Servant,-"'  §§  1206-1208. 

1.  Constitutionality  of  statutes  enlarging 
liability  of  master  see  Constitutional  Law, 
8  Cyc.  1098. 

2.  Parents'  liability  for  torts  of  children  see 
Parent  and  Child. 

Liability  of  particular  employers:  Carriers 
see  Carriers,  6  Cyc.  359,  597.  Charitable  asso- 
ciations see  Charities,  6  Cyc.  975,  976.  Cor- 
porations in  general  see  Corporations,  10  Cyc. 
1203  et  seq.  Druggist's  liability  for  negligence 
of  clerk  see  Druggists,  14  Cyc.  1087.  Employer 
of  pilot  see  Pilots.  Innkeeper,  liability  to 
guest  for  acts  of  servant  see  Innkeepers,  22 
Cyc.  1080.  Mail  contractors  see  Post-Office. 
Municipal  corporations  see  Counties,  11  Cyc. 
498;  Municipal  Corporations;  Towns; 
States.  Owners  of  tugs  engaged  in  towage 
see  Towage.  Owner  of  vessel  engaged  in  ship- 
ping see  Shipping.  Principal  see  Principal 
and  Agent.  Eailroad  companies,  acts  of  em- 
ployees in  removing  trespassers  from  trains, 
see  Eailroads.  Sleeping-car  companies  see 
Carriers,  6  Cyc.  657.  Street  car  company,  in- 
juries to  trespassers,  see  Street  Eailroads. 
Telegraph  or  telephone  companies  in  general 
see  Telegraphs  and  Telephones. 

Liability  of  master  for  particular  torts: 
Injur ie*  inflicted  by  animals  kept  by  servant 
see  Animals,  2  Cyc.  379.  Injuries  to  ani- 
mals by  servant  see  Animals,  2  Cyc.  420. 

3.  Mitchell  v.  Boston,  etc.,  E.  Co.,  68  N.  H. 
96,  34  Atl.  674;  Carman  v.  New  York,  14 
Abb.  Pr.  (N.  Y.)  301;  Missouri,  etc.,  E,  Co, 
V.  Freeman,  (Tex.  Civ.  A  pp.  1903)  73  S.  W. 
542  (holding  that  the  master  is  liable  to  a 
third  person  for  injuries  received  in  the  em- 
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ployment  of  an  incompetent  and  negligent 
servant,  without  inquiry)  ;  Holladay  v.  Ken- 
nard,  12  Wall.  (U.  S.)  254,  20  L.  ed.  390 
(holding  that  where  skill  and  capacity  are 
required  to  accomplish  an  undertaking,  it  is 
negligence  on  the  part  of  the  master  not  to 
employ  persons  having  such  qualifications, 
and  that  such  negligence  will  render  him 
liable  for  injuries  to  third  persons  occasioned 
thereby)  ;  The  Elton,  131  Fed.  562.  See 
McGahie  v.  McClennen,  86  N.  Y.  App.  Div. 
263,  83  N.  Y.  Suppl.  692;  Knox  v.  Eden 
Musee  American  Co.,  17  N.  Y.  App.  Div. 
365,  45  N.  Y.  Suppl.  255,  holding  that  an 
employer  is  not  negligent  in  not  knowing 
or  suspecting  the  dishonesty  of  an  employee, 
who  for  several  years  had  performed  his 
duties  honestly  and  faithfully,  so  as  to  ren- 
der the  employer  liable  to  one  whom  the 
employee  by  virtue  of  his  employment  was 
enabled  to  defraud,  although  the  dishonesty 
could  easily  have  been  detected  by  an  in- 
spection of  the  books.  Compare  as  contra, 
Benton  v.  James  Hill  Mfg.  Co.,  26  E.  I.  192, 
58  Atl.  664. 

4.  Searle  v.  Parke,  68  N.  H.  311,  34  Atl. 
744;  Byram  v.  McGuire,  3  Head  (Tenn.)  530. 
See  also  Lee  v.  Lord,  76  Wis.  582,  45  N.  W. 
601. 

5.  East  St.  Louis  Connecting  E.  Co.  v. 
Eeames,  173  111.  532,  51  N,-E.  68  (holding 
that  where  employees  of  a  railroad  company 
customarily  used  its  engine  in  going  from 
their  work  to  dinner,  with  its  knowledge,  it 
is  liable  for  damages  to  third  persons  result- 
ing from  negligence  in  such  use)  ;  Elder  v. 
Bemis,  2  Mete.  (Mass.)  599;  Byram  v.  Mc- 
Guire, 3  Head  (Tenn.)  530;  Fletcher  v.  Bal- 
timore, etc.,  E.  Co.,  168  U.  S.  135,  18  S.  Ct. 
35,  42  L.  ed.  411. 

6.  See  infra,  V,  A,  3,  a. 

7.  See  infra,  V,  A,  1,  b. 

8.  New  Orleans,  etc.,  E.  Co.  v.  Jopes,  142 
U.  S.  18,  12  S.  Ct.  109,  35  L.  ed.  919. 

9.  Simmon  v.  Bloomingdale,  39  Misc.  (N.  Y.) 
847,  81  N.  Y.  Suppl.  499;  Byram  v.  McGuire, 
3  Head  (Tenn.)  530. 
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the  master's  ratification  may  antliorize  the  imposition  of  exemplary  damages.^^ 
Wliat  constitutes  a  ratification  is  generally  a  question  of  fact  for  the  jurj'.^^ 
Retaining  the  guilty  servant  in  the  employ  does  not  necessarily  show  a  ratifica- 
tion of  the  act,^-^  although  it  is  some  evidence  of  ratification  where  the  master  has 
knowledge  of  the -f acts. 

2.  Relation  OF  Master  and  Servant  —  a.  Necessity  For  Relationship.  Before 
further  considering  when  and  under  what  circumstances  one  is  liable  to  third  per- 
sons injured  by  the  act  or  omission  of  his  workmen,  it  should  be  observed  that 
the  liability  primarily  rests  on  the  existence  of  the  relation  of  master  and  servant 
at  the  time  of  the  act  complained  of.  If  that  relation  does  not  exist  at  that  time 
the  rule  of  respondeat  sxijperior  cannot  apply. 

b.  When  Relationship  Exists  —  (i)  General  Eules.  To  constitute  the  rela- 
tionship of  master  and  servant,  in  so  far  as  the  liability  of  the  former  for  the  acts 
of  the  latter  is  concerned,  there  need  be  no  actual  contract  of  employment,^^  nor 


Ratification  by  corporation  in  general  see 
Corporations,  10  Cjc.  1208. 

10.  See  Damages,  13  Cyc.  114. 

11.  See  infra,  V,  C,  7. 

Evidence  showing  merely  an  unfriendly  dis- 
position toward  plaintiff  does  not  establish 
ratification.  Arasmith  v.  Temple,  11  111.  App. 
39. 

Making    payment    to    wrong-doer. —  The 

owner  of  a  building  is  liable  for  the  value,  of 
bricks  wrongfully  taken  from  a  third  person 
by  the  builder  in  erecting  the  same,  after 
notice  of  the  trespass,  neglect  to  prevent 
their  use,  and  pavment  of  the  builder.  Daw- 
son V.  Powell,  9"  Bush  (Ky.)  663,  15  Am. 
Rep.  745.  But  a  contractor,  by  accepting  and 
paying  for  work  done  thereon  hy  a  mechanic, 
without  his  prior  order  or  authority,  does 
not  render  himself  liable  for  injuries  caused 
to  a  third  person  by  a  negligent  act  com- 
mitted by  the  mechanic  while  doing  the  work, 
not  a  part  or  result  of  the  work  itself. 
Coomes  v.  Houghton,  102  Mass.  211. 

Demand  for  payment. —  WTiere  plaintiff  or- 
dered coal  of  defendant,  and  a  third  person, 
without  authority,  delivered  it,  and  in  so 
doing  negligently  injured  plaintiff's  building, 
the  fact  that  thereafter  defendant  demanded 
payment  for  the  coal,  with  knowledge  of  the 
accident,  constituted  a  ratification  of  the  acts 
of  the  person  delivering  the  coal.  Dempsey 
V.  Chambers,  154  Mass.  330,  28  N.  E.  279,  26 
Am.  St.  Rep.  249,  13  L.  R.  A,  219. 

Knowledge  of  master. —  The  fact  that  in 
two  isolated  instances  there  has  been  an  un- 
authorized departure  from  the  prescribed 
order  of  business  in  a  master's  establishment 
does  not  charge  him  with  liability  to  a  third 
person  for  a  further  like  departure  by  a 
servant,  where  the  unauthorized  acts  were 
not  brought  to  the  master's  attention.  Cogs- 
well V.  Rochester  Mach.  Screw  Co.,  39  N.  Y. 
App.  Div.  223,  57  N.  Y.  Suppl.  145. 

12.  Williams  v.  Pullman  Palace  Car  Co., 
40  La.  Ann.  87,  3  So.  631,  8  Am.  St.  Rep. 
512;  Donivan  r.  Manhattan  R.  Co.,  1  Misc. 
(N.  Y.)  368,  21  N.  Y.  Suppl.  457;  Gulf,  etc., 
R.  Co.  V.  Kirkbride,  79  Tex.  457,  15  S.  W. 
495;  International,  etc.,  R.  Co.  v.  McDonald, 
75  Tex.  41,  12  S.  W.  860. 

13.  Cobb  V.  Simon,  119  Wis.  597,  97  N.  W. 


276,  100  Am.  St.  Rep.  909;  Bass  v.  Chicago, 
etc.,  R.  Co.,  42  Wis.  654,  24  Am.  Rep.  437. 

Source  of  information. —  Where  a  tort  is 
committed  by  a  servant,  it  is  not  necessary, 
in  order  to  show  ratification  by  the  master, 
that  the  information  as  to  the  tort  should 
come  from  the  injured  person.  Cobb  v.  Simon, 
119  Wis.  597.  97  W.  276,  100  Am.  St. 
Rep.  909. 

14.  Colorado. —  Sagers  v.  Nuckolls,  3  Colo. 
App.  95,  32  Pac.  187. 

Connecticut. —  Corbin  v.  American  Mills, 
27  Conn.  274,  71  Am.  Dec.  63. 

Georgia. —  Lindsav  r.  Central  R.,  etc.,  Co., 
46  Ga.  447. 

Missouri. —  Appel  r.  Eaton,  etc.^  Co.,  97 
Mo.  App.  4283  71  S.  W.  741. 

'Sew  Jersey. —  Haines  v.  Atlantic  City  R. 
Co.,  65  N.  J.  L.  27,  46  Atl.  595,  50  L.  R.  A. 
862. 

New  York. —  Herrmann  V.  Sarles,  42  N.  Y. 
App.  Div.  268,  58  N.  Y.  Suppl.  1017. 

Pennsylvania. — Bryson  v.  Philadelphia  Brew- 
ing Co.,  209  Pa.  St.  40,  57  Atl.  1105;  Hess 
V.  Berwind- White  Coal  Min.  Co.,  178  Pa.  St. 
239,  35  Atl.  990;  Fuhrmeister  v.  Wilson,  163 
Pa.  St.  310,  30  Atl.  150;  Connor  v.  Penn- 
sylvania R.  Co.,  24  Pa.  Super.  Ct.  241;  Blat- 
tenberger  v.  Little  Schuylkill  Nav.  Co.,  2 
Miles  309. 

Terras.— Wilkins  v.  Terrell,  10  Tex.  Civ. 
App.  231,  30  S.  W.  450,  dentist. 

Virginia. —  Muse  v.  Stern,  82  Va.  33,  3 
Am.  St.  Rep.  77. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1210  et  seq. 

Concurrent  negligence. —  Where  the  negli- 
gence of  a  bridge  tender  employed  by  defend- 
ant city,  and  that  of  a  helper  employed  by  the 
tender  personally,  without  authority  from  the 
city,  com.bined  to  cause  injury  to  plaintiff, 
defendant  was  not  free  from  liability  because 
the  helper  was  not  its  servant.  Chicago  v. 
O'Malley,  196  111.  197,  63  N.  E.  6;12. 

15.  Gaines  v.  Bard,  57  Ark.  615,  22  S.  W. 
570,  38  Am.  St.  Rep.  266 ;  Ward  v.  Young,  42 
Ark.  542  (holding  that  the  liability  arises 
from  the  relation  itself  and  not  from  the  con- 
tract of  emplovment)  ;  Denver,  etc.,  R.  Co.  v. 
Gustafson,  21  Colo.  393,  41  Pac.  505;  Althorf 
i\  Wolfe,  22  N.  Y.  355 ;  Hill  v.  Morey,  26  Vt. 
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payment  for  the  services.^*'  If  one  knowingly  and  without  objection  receives  the 
benelitsof  labor,  or  holds  out  to  the  public  one  as  engaged  in  his  service,  he  is 
liable  as  a  master  for  the  acts  of  the  latter  as  his  servant/^  subject  to  the  rule  that 
the  relation  of  master  and  servant  cannot  exist  where  the  employment  is  for  the 
prosecution  of  an  unlawful  bnsiness.^^  The  relation  of  master  i\nd  servant  exists 
w^here  the  employer  selects  the  workman,  and  may  remove  or  discliarge  liim  for 
misconduct,  and  may  order  not  only  what  work  shall  be  done,  but  the"  mode  and 
manner  of  performance.^^  The  power  to  control  the  alleged  servant  is  the  test  of 
the  existence  of  the  relationship.^  Where  the  person  emj)loyed  is  in  the  exercise 
of  an  independent  and  distinct  employment,  and  not  under  the  immediate  control, 
direction,  or  supervision  of  the  employer,  the  latter  is  not  responsible  for  the  acts 
of  the  former  and  hence  an  independent  contractor  is  not  a  servant  so  as  to 
make  a  master  liable  for  his  acts  or  those  of  the  contractor's  servants.^^  A  lessee 
or  licensee  is  not  the  servant  of  the  lessor  or  licensor,^'^  nor  is  an  inmate  of  a  hos- 


178  (holding  that  where  one  volunteers  to 
assist  another  in  a  piece  of  work  and  the 
Jatter  consents  thereto,  they  stand  in  the  rela- 
tion of  master  and  servant). 

The  mere  hiring  of  a  person  is  not  always 
sufficient  to  create  the  relation  of  master  and 
servant.  Boniface  v.  Kelyea,  36  How.  Pr. 
(N.  Y.)  457. 

16.  Gaines  v.  Bard,  57  Ark.  615,  22  S.  W. 
570,  38  Am.  St.  Rep.  2G6 ;  Denver,  etc.,  R. 
Co.  V.  Gustafson,  21  Colo.  393,  41  Pac.  505; 
Baldwin  v.  Abraham.  57  N.  Y.  App.  Div.  67, 
67  N.  Y.  Suppl.  1079;  Beattv  v.  Thilemann, 
16  Daly  (N.  Y.)  20,  8  N.  Y.  Suppl.  645. 

Proof  of  relation  but  not  test. —  The  fact 
that  the  men  employed  were  paid  by  defend- 
ant for  their  services  might,  in  the  absence 
of  evidence  negativing  the  relation  of  master 
and  servant,  be  accepted  as  some  proof  of 
employment,  but  it  is  by  no  means  the  de- 
termining test.  Beattv  v.  Thilemann,  16 
Daly  (N.  Y.)  20,  8  N.  Y.  Suppl.  645. 

Manner  of  paying  for  work. —  It  follows 
that  the  manner  of  paying  for  the  work  or 
thing  done,  whether  by  the  day  or  job  (Cor- 
bin  V.  American  Mills,  27  Conn.  274,  71  Am. 
Dec.  63),  or  by  commissions  (Riggs  v.  Stand- 
ard Oil  Co.,  130  Fed.  199)  is  immaterial. 

17.  Denver,  etc.,  R.  Co.  v.  Gustafson,  21 
Colo.  393,  41  Pac.  505. 

18.  Sagers  v.  Nuckolls,  3  Colo.  App.  95,  32 
Pac.  187. 

19.  Butler  v.  Townsend,  126  N.  Y.  105,  26 
N.  E.  1017;  Walsh  v.  Riesenberg,  94  N.  Y. 
App.  Div.  466,  89  N.  Y.  Suppl.  58.  And  sec 
Michael  v.  Stanton,  3  Hun  (N.  Y.)  462. 

Where  the  alleged  master  had  no  voice  in 
the  selection  of  the  workmen  it  has  been  held 
that  the  relation  did  not  exist.  Cain  v.  Syra- 
cuse, etc.,  R.  Co.,  20  Misc.  {K  Y.)  459,  45 
N.  Y.  Suppl.  538. 

Power  to  discharge. —  A  person  cannot  be 
held  liable  as  master  under  the  doctrine  of 
respondeat  superior,  unless  he  has  the  power 
of  discharging  the  party  whose  negligent  act 
occasions  the  injury  complained  of.  Crudup 
V.  Schreiner,  98  111.  App.  337. 

Grantor  in  deed  of  trust. —  A  grantor  in  a 
deed  of  trust,  who  constitutes  the  trustee  his 
attorney  in  fact  to  take  control  of  the  mort- 
gaged premises,  receive  the  rents,  pay  the 
expenses  and  interest  on  the  secured  debt,  etc., 
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nevertheless  remains  the  principal  of  an  ele- 
vator operator  hired  by  such  trustee,  and  ia 
responsible  for  his  negligence,  resulting  in 
injury  to  a  passenger.  Luckel  v.  Century 
Bldg.  Co.,  177  Mo.  G08,  76  S.  W.  1035. 

A  medical  officer  of  an  accident  insurance 
company,  examining  a  person  injured,  as  pro- 
vided by  the  terms  of  the  accident  policy,  is 
a  servant  of  the  company;  and  it  is  liable  for 
injuries  resulting  from  liis  negligence  or  mis- 
conduct. Tompkins  v.  Pacific  Mut.  L.  Ins. 
Co.,  53  W.  Va.  479,  44  S.  E.  439,  97  Am.  St. 
Rep.  1006,  62  L.  R.  a.  489. 

Contract  for  piece  of  work. —  The  relation 
of  master  and  servant  is  not  created  by  a 
single  contract  between  the  parties  to  do  a 
particular  piece  of  work.  Loughrain  v.  Auto- 
phone  Co.,  77  N.  Y.  App.  Div.  542,  78  N.  Y. 
Suppl.  919. 

20.  Crudup  V.  Schreiner,  98  111.  App.  337; 
Wadsworth  Howland  Co.  v.  Foster,  50  111. 
App.  513;  Gahagan  v.  Aermotor  Co.,  67  Minn. 
252,  69  N.  W.  914;  Long  v.  Richmond,  63 
N.  Y.  App.  Div.  466,  73  Y.  Suppl.  912; 
Brady  v.  Chicago,  etc.,  R.  Co.,  114  Fed.  100. 
52  C.  C.  A.  48,  57  L.  R.  A.  712.  See  also 
Falardeau  v.  Boston  Art  Students'  Assoc.,  182 
Mass.  405,  65  N.  E.  797.  And  see  infra,  V, 
A,  2,  b,  (IV). 

Overseer. —  One  who  on  account  of  peculiar 
skill  is  employed  by  the  day  to  oversee  work 
for  his  employer,  and  who  takes  the  entire 
charge  of  it,  is  yet  so  far  a  servant  that  his 
employer  is  answerable  for  his  misfeasance. 
Morgan  v.  Bowman,  22  Mo.  538. 

21.  De  Forrest  v.  Wright,  2  Mich.  368, 
Abrahams  v.  California  Powder  Works,  5 
N.  M.  479,  23  Pac.  785,  8  L.  R.  A.  378. 

22.  See  infra,  V,  B,  2,  a. 

23.  Fluker  v.  Georgia  R.,  etc.,  Co.,  81  Ga. 
461,  8  S.  E.  529,  12  Am.  St.  Rep.  328,  2 
L.  R.  A.  843;  Sawyer  v.  Martins,  2S  111.  App. 
521;  Blackwell  v.  Wiswall,  24  Barb.  (N.  Y.) 
355,  14  How.  Pr.  257;  Lefkowitch  v.  Harper, 
7  Ohio  Dec.  (Reprint)  369,  2  Cine.  L.  Bui.  197. 
But  see  Dillon  v.  Hunt,  82  Mo.  150  [affirm^ 
ing  11  Mo.  App.  246],  holding  that  the  re- 
lation of  master  and  servant  exists  between 
the  owner  of  a  building  and  others,  whom  he 
allows,  after  it  is  burned,  to  enter  on  the 
premises  for  the  purpose  of  removing  the 
debris,  which  they  do  so  unskilfully  that 
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pital  the  servant  of  a  superintendent  of  such  hospital,^^  nor  a  convict  a  servant  of 
the  hirer  of  his  services.^^  So  railway  postal  clerks  are  not  the  servants  of  the 
railway  conipany.^^ 

(ii)  Assistants  Procured  by  Servant.  The  master  is  liable  for  the  neg- 
ligence or  other  tort  of  persons  employed  by  his  servants  in  the  prosecution  of 
the  master's  business,  or  of  persons  wiio  assist  his  servants  at  their  request,^'  pro- 
vided the  servants  had  express  or  implied  authority  to  procure  assistance,^^  sub- 
ject of  course  to  the  rule  that  the  act  resulting  in  the  injury  must  be  within  the 
scope  of  the  employment.^^  If  the  employment  was  authorized,  the  employing 
servant  is  not  liable  for  the  acts  of  the  servant  so  eniployed.^ 

(ill)  Officers  as  Servants.  The  fact  that  the  servant  is  also  an  officer  of 
the  law  does  not  relieve  the  master  from  liability  for  his  acts  within  the  scope  of 
his  authority  as  servant.^^    But  if  the  act  is  done  while  in  pursuance  of  his  duty 


they  knock  down  the  walls  of  the  house  on 
adjoining  premises. 

24.  Schrubbe  f.  Connell,  69  Wis.  476,  34 
N.  W.  503. 

25.  Cunningham  v.  Bay  State  Shoe,  etc., 
Co.,  25  Hun  (N.  Y.)  210  [affirmed  in  93 
N.  Y.  481].  Contra,  see  Ward  v.  Young,  42 
Ark.  542. 

26.  Poling  V.  Ohio  River  R.  Co.,  38  W.  Va. 
645,  18  S.  E.  782,  24  L.  R.  A.  215.  See  also 
Caeeiers,  6  Cyc.  598  note  61.  And  see  Post- 
Office. 

27.  Arkansas. —  Gaines  v.  Bard,  57  Ark. 
615,  22  S.  W.  570,  38  Am.  St.  Rep.  266. 

Florida. —  Bucki  v.  Cone,  25  Fla.  1,  6  So. 
160. 

Louisiana. —  Wichtrecht  v.  Fasnaclit,  17 
La.  Ann.  106. 

Mississippi. —  Southern  Express  Co.  v. 
Brown,  67  iMiss.  260,  7  So.  318,  8  So.  425,  19 
Am.  St.  Rep.  306. 

Missouri. —  See  Appel  v.  Eaton,  etc.,  Co., 
97  Mo.  App.  428,  71  S.  W.  741;  Dimmitt  v. 
Hannibal,  etc.,  R.  Co.,  40  Mo.  App.  654; 
James  v.  Muehlebach,  34  Mo.  App.  512. 

New  YorA:.— Althorf  v.  Wolfe,  22  N.  Y. 
355  [affirming  2  Hilt.  344]  ;  Gleason  v.  Ams- 
dell,  9  Daly  393;  Wellman  v.  Miner,  19  Misc. 
644,  44  N.  Y.  Suppl.  417;  Hill  v.  Slieehan, 
20  N.  Y.  Suppl.  529;  Edwards  v.  Jones,  67 
How.  Pr.  177.  But  see  Long  r.  Richmond, 
68  N.  Y.  App.  Div.  466,  73  N.  Y.  Suppl.  912 
[affirmed  in  175  N.  Y.  495,  67  N.  E.  1084]; 
Parker  v.  Homan,  88       Y.  Suppl.  137. 

North  Carolina. —  Jackson  v.  American 
Tel.,  etc.,  Co.,  139  N.  C.  347,  51  S.  E.  1015, 
70  L.  R,  A.  738.  Compare  Thorp  v.  Minor, 
109  N.  C.  152,  13  S.  E.  702. 

Oregon. —  See  Lakin  i\  Oregon  Pac.  R.  Co., 
15  Oreg.  220,  15  Pac.  641. 

England. —  Quarman  v.  Burnett,  4  Jur. 
969,  9  L.  J.  Exch.  308,  6  M.  &  W.  499. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1211. 

It  is  immaterial  that  the  master  has  no  im- 
mediate control  of  such  employees.  Mont- 
gomery Gas  Light  Co.  v.  Montgomery,  etc., 
R.  Co.,  86  Ala.  372,  5  So.  735. 

Liability  for  acts  of  agent's  employees  see 
also  Peincipal  and  Agent. 

Liability  of  master  for  injuries  to  assistants 
procured  by  servants  see  supra,  IV,  A,  2,  d, 
(II). 


28.  Smaltz  v.  Boyce,  109  Mich.  382,  09 
N.  W.  21;  Haluptzok  v.  Great  Northern  R. 
Co.,  55  Minn.  446,  57  N.  W.  144,  26  L.  R.  A. 
739;  Mangan  v.  Foley,  33  Mo.  App.  250; 
Jewell  V.  Grand  Trunk  R.  Co.,  55  N.  H. 
84. 

Liability  for  acts  of  substitute. —  It  has 

been  held  that  the  master  is  not  liable  where 
the  negligence  is  that  of  a  substitute  engaged 
by  a  servant  without  any  authority  to  dele- 
gate his  master's  power  as  to  the  particular 
work  in  charge  of  the  servant.  Appel  v. 
Eaton,  etc.,  Co.,  97  Mo.  App.  428,  71  S.  W. 
741.  On  the  other  hand  a  master  has  been 
held  liable  for  the  acts  of  persons  employed 
by  a  servant  engaged  to  sell  and  distribute 
oil  on  a  commission.  Riggs  v.  Standard  Oil 
Co.,  130  Fed.  199. 

29.  See  infra,  V,  A,  4. 

30.  Ellis  V.  Southern  R.  Co.,  72  S.  C.  465, 
52  S.  E.  228,  2  L.  R.  A.  N.  S.  378. 

31.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Hackett,  58  Ark.  381,  24  S.  W.  881,  41  Am. 
St.  Rep.  105. 

Illinois. —  Illinois  Steel  Co.  v.  Novak,  84 
111.  App.  641  [affirmed  in  184  111.  501,  56 
N.  E.  966].  But  see  Hardy  v.  Chicago,  etc., 
R.  Co.,  58  111.  App.  278. 

Indiana. —  Dickson  v.  Waldron,  135  Ind. 
507,  34  N.  E.  506,  35  N.  E.  1,  41  Am.  St. 
Rep.  440,  24  L.  R.  A.  483,  488. 

Michigan. —  Foster  v.  Grand  Rapids  R. 
Co.,  140  Mich.  689,  104  N.  W.  380. 

Missouri.— Br\\\  v.  Eddy,  115  Mo.  596,  22 
S.  W.  488. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1212. 

Special  police  officer  as  servant. —  Contrary 
to  the  rule  stated  in  the  text,  it  is  held  in 
some  states  that  a  special  police  officer  ap- 
pointed on  the  application  of  defendant  and 
paid  by  him  is  not  the  mere  servant  of  the 
person  on  whose  premises  he  is  appointed  for 
duty  and  by  whom  his  salary  is  paid,  and 
such,  person  is  not  responsible  for  his  official 
acts.  Healey  v.  Lothrop,  171  Mass.  263,  50 
N.  E.  540;  Hershey  v.  O'Neill,  36  Fed.  168, 
construing  New  York  statute.  But  see  Illi- 
nois Steel  Co.  V.  Novak,  84  111.  App.  641 
[affirmed  in  184  111.  501,  56  N.  E.  960]. 

Statutes. —  Under  a  statute  which  provides 
that  station  agents  of  railroad  companies 
shall  preserve  order  in  the  waiting  rooms, 
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as  a  public  officer  rather  tliari  as  the  master's  servant,^^  or  outside  the  scope  of  liis 
authority  as  servant,  although  within  his  authority  as  a  police  officer,^'^  the  master 
is  not  liable. 

(iv)  General  and  Special  Employments^  —  {^)  In  Geiieral.  A  person 
who  avails  himself  of  the  use,  temporarily,  of  the  services  of  a  servant  regularly 
employed  by  another  person  may  be  liable  as  master  for  the  acts  of  such  servant 
during  the  temporary  service.^^  The  test  is  whether  in  the  particular  service 
which  he  is  engaged  or  requested  to  perform  he  continues  liable  to  the  direction 
and  control  of  his  original  master  or  becomes  subject  to  that  of  the  person  to 
whom  he  is  lent  or  hired,  or  who  requests  his  services.^^    It  is  not  so  much  the 


and  giving  them  power  to  arrest  persons 
guilty  of  disorderly  conduct,  they  do  not  be- 
come officers  of  the  law  so  as  to  prevent  their 
acts  from  being  imputable  to  the  company. 
King  V.  Illinois  Cent.  R.  Co.,  G9  Miss.  245, 
10  So.  42. 

32.  Foster  v.  Grand  Rapids  R.  Co.,  140 
Mich.  G89,  104  N.  W.  380;  Sharp  i;.  Erie  R. 
Co.,  90  N.  Y.  App.  Div.  502,  85  N.  Y.  Suppl. 
553. 

Presumptions.— When  a  disorderly  person 
is  arrested  by  a  police  officer,  the  presump- 
tion is  that  the  officer  is  acting  in  his  official 
capacity,  and  not  as  an  agent  for  the  party 
who  pays  him.  Foster  v.  Grand  Rapids  R. 
Co.,  140  Mich.  689,  104  N.  W.  380. 

33.  Wells  i-.  Washington  Market  Co.,  19 
D.  C.  385. 

34.  Liability  for  acts  of  bailee's  servant 

in  general  see  Bailments,  5  Cyc.  212. 

35.  Illinois. —  Union  R.,  etc.,  Co.  v.  Kalla- 
her,  114  111.  325,  2  N.  E.  77  [affirming  12 
111.  App.  400] ;  Wabash,  etc.,  R.  Co.  v.  Pey- 
ton, 106  111.  534,  46  Am.  Rep.  705. 

Louisiana. —  See  Thompson  r.  New  Orleans, 
etc.,  R.  Co.,  10  La.  Ann.  403. 

Massachusetts. —  Wood  v.  Cobb,  13  Allen 
58. 

New  York. —  McDowell  v.  Homer  Ramsdell 
Transp.  Co.,  78  Hun  228,  28  N.  Y.  Suppl. 
821. 

Texas.— GuU,  etc.,  R.  Co.  r.  Shelton,  30 
Tex.  Civ.  App.  72,  69  S.  W.  653;  Missouri, 
etc.,  R.  Co.  V.  McGlamory,  (Civ.  App.  1896) 
34  S.  W.  359. 

United  States. —  Smith  v.  Booth,  122  Fed. 
626,  58  C.  C.  A.  479. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1214. 

Mechanic  sent  to  make  repairs. —  Where  a 
mechanic  in  the  general  employ  of  defendant 
was  sent  by  defendant,  at  the  request  of  a 
third  person,  to  repair  certain  machinery  of 
the  latter,  and  he  was  entirely  under  the 
latter's  direction,  who,  however,  relied  largely 
on  his  skill  and  experience,  the  servant,  in 
making  the  repairs,  was  the  servant  of  the 
latter  and  not  of  defendant.  Samuelian  v. 
American  Tool,  etc.,  Co.,  168  Mass.  12,  46 
N.  E.  98. 

Flagman  at  railroad  crossing. —  The  fact 
that  a  flagman  of  a  railroad  crossing  was 
employed  and  paid  by  another  railroad  com- 
pany, where  he  also  acts  for  defendant  rail- 
road company,  or  is  employed  by  both  com- 
panies, does  not  release  the  latter  from 
liability.    Taylor  v.  Western  Pac.  R.  Co.,  45 
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Cal.  323;  Denver,  etc.,  R.  Co.  v.  Gustafson, 
21  Colo.  393,  41  Pac.  505;  Buchanan  v.  Chi- 
cago, etc.,  R.  Co.,  75  Iowa  393,  39  N.  W.  663 ; 
Brow  V.  Boston,  etc.,  R.  Co.,  157  Mass.  399, 
32  N.  E.  362;  Illinois  Cent.  R.  Co.  v.  King, 
69  Miss.  852,  13  So.  824.  But  see  Chicago 
City  R.  Co.  V.  Volk,  45  111.  175. 

36.  Connecticut. — Geer  t;.  Darrow,  61  Conn. 
220,  23  Atl.  1087. 

Illinois. —  Crudup  v.  Schreiner,  98  111.  App. 
337;  Wadsworth  Howland  Co.  v.  Foster,  50 
111.  App.  513. 

Louisiana. —  See  De  Armas  v.  Bell,  109  La. 
181,  33  So.  188. 

Massachusetts. —  Clapp  v.  Kemp,  122  Mass. 
481. 

Minnesota. —  Gahagan  v.  Aermotor  Co.,  67 
Minn.  252,  69  N.  W.  914.  Compare  Fay  r. 
Davidson,  13  Minn.  523. 

NeiD  York. —  Boniface  v.  Relvea,  6  Rob. 
397,  5  Abb.  Pr.  N.  S.  259,  36  How.  Pr.  457; 
Beatty  v.  Thilemann,  16  Daly  20,  8  N.  Y. 
Suppl.  645. 

Ohio. —  See  Paddock  v.  Toledo,  etc.,  R.  Co., 
11  Ohio  Cir.  Dec.  789. 

Oregon. —  Swackhamer  v.  Johnson,  39  Ore^^. 
383,  65  Pac.  91,  54  L.  R.  A.  625. 

United  States. —  Bradv  v.  Chicago,  etc.,  R. 
Co.,  114  Fed.  100,  52  C.  C.  A.  48,  57  L.  R.  A. 
712. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1213,  1214. 

If  one  person  is  under  the  immediate  direc- 
tion and  control  of  another  who  may  termi- 
nate such  control  by  discharge,  and  direct 
him  what  work  to  do,  when  to  do  it,  how  to 
do  it,  and  to  designate  the  means  to  be  em- 
ployed in  doing  the  work,  the  relation  of 
master  and  servant  between  these  persons  is 
complete  (Beatty  v.  Thilemann,  16  Daly 
(N.  Y.)  20,  8  N.  Y.  Suppl.  645),  and  the 
fact  that  the  services  are  paid  for  by  another 
is  of  no  importance  (see  supra,  V,  A,  2,  b). 

Applications  of  rule. —  Geer  v.  Darrow,  61 
Conn.  220,  23  Atl.  1087  (holding  that  where 
one  who  undertakes  to  build  a  retaining  wall 
for  a  city  is  to  use  his  own  implements,  and 
employ,  discharge,  and  have  full  control  of 
the  workmen,  they  are  liis  servants,  and  not 
the  city's,  notwithstanding  that  his  remunera- 
tion is  to  be  measured  by  the  days'  and 
hours'  work  of  himself  and  his  men)  ;  Clapp 
V.  Kemp,  122  Mass.  481  (holding  that 
whether  a  teamster,  through  whose  negligence 
in  delivering  coal  one  falls  into  a  coal-hole 
and  is  injured,  is,  in  an  action  therefor,  to  be 
considered  as  the  servant  of  the  occupant  of 
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actual  exercise  of  control  which  is  regarded  as  the  right  to  exercise  such  control.^''' 
To  escape  liability  the  original  master  must  resign  full  control  of  the  servant  for 
the  time  being,  it  not  being  sufficient  that  the  servant  is  partially  under  the  con- 
trol of  a  third  person.^^  Subject  to  these  rules,  the  original  master  is  not  liable 
for  injuries  resulting  from  acts  of  the  servant  while  under  the  control  of  a  third 
person  but  on  the  other  hand  the  original  master  is  liable,  and  the  third  person 
is  not  liable  where  the  control  of  the  servant  is  retained  by  the  original  master.*^ 
Where  a  servant  acts  under  the  directions  of  municipal  officers  the  master  is  not 
liable.^^ 


the  building,  depends  on  whether  such  occu- 
pant had  the  right  to  control  the  manner  of 
delivery) . 

37.  Baldwin  v.  Abraham,  57  N.  Y.  App. 
Div.  67,  G7  N.  Y.  Suppl.  1079;  Saunders  v. 
Toronto,  26  Ont.  App.  265.  And  see  Corbin 
r.  American  Mills,  27  Conn.  274,  71  Am.  Dec. 
63. 

38.  Garven  r.  Chicago,  etc.,  R.  Co.,  100 
Mo.  App.  617,  75  S.  W.  193. 

39.  California. —  Cotter  v.  Lindgren,  106 
Cal.  602,  39  Pac.  950,  46  Am.  St.  Eep.  255. 

Iowa. —  Miller  v.  Minnesota,  etc.,  R.  Co.,  76 
Iowa  655,  39  N.  W.  188,  14  Am.  St.  Rep. 
258. 

Massachusetts. —  HaskeU  v.  Boston  Dist. 
Messenger  Co.,  190  Mass.  189,  76  N.  E.  215, 
2  L.  R.  A.  N.  S.  1091,  messenger  company 
furnishing  messenger  to  plaintiff  who  ass- 
sumed  control  over  boy. 

Missouri. —  Garven  v.  Chicago,  etc.,  R.  Co., 
100  Mo.  App.  617,  75  S.  W.  193. 

New  York. —  Connor  v.  Koch,  63  N.  Y. 
App.  Div.  257,  71  N.  Y.  Suppl.  836.  See  also 
Olive  V.  Whitney  Marble  Co.,  103  N.  Y.  292, 
8  N.  E.  552.  But  see  Currier  v.  Henderson, 
85  Hun  300,  32  N.  Y.  Suppl.  953;  O'Connell 
V.  Hillyard,  2  N.  Y.  City  Ct.  28. 

Oregon. —  See  Swackliamer  r.  Johnson,  39 
Oreg.  383,  65  Pac.  91,  54  L.  R.  A.  625. 

United  States. —  Byrne  r.  Kansas  City,  etc., 
R.  Co.,  61  Fed.  605,  9  C.  C.  A.  666,  24  K  R.  A. 
693. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1213,  1214. 

One  who  requests  the  servant  of  another 
to  perform  a  duty  not  connected  with  his 
employment,  where  the  servant,  in  acceding 
thereto,  injures  a  third  person,  is  liable  for 
the  injuries.  Pittsburgh,  etc..  Dock  Co.  v. 
Detroit  Transp.  Co.,  122  Mich.  445,  81  N.  W. 
269.  And  if  the  servant,  in  performing  a 
duty,  is  acting  under  the  express  directions 
of  the  person  injured,  the  master  is  not 
liable.  Atherton  v.  Kansas  City  Coal,  etc., 
Co.,  106  Mo.  App.  591,  81  S.  W.  223. 

Display  of  fireworks. —  "VATiere  a  company 
selling  fireworks  furnishes  employees  to  fire 
them,  but  such  employees  are  under  the  con- 
trol of  the  purchasers,  the  company  is  not 
liable  for  an  injury  to  a  bystander  caused  by 
the  negligence  of  such  employee.  Consoli- 
dated Fireworks  Co.  v.  Koehl,  190  111.  145, 
60  N.  E.  87  [reversing  92  111.  App.  8]  ; 
Wyllie  V.  Palmer,  63  Hun  (N.  Y.)  8,  17 
N.  Y.  Suppl.  434  [affirmed  in  137  N.  Y.  248, 
33  N.  E.  381,  19  L.  R.  A.  285].  But  where 
the    purchaser    did    nothing    in  connection 


with  the  fireworks  more  than  to  locate  the 
stand  where  the  display  took  place,  the  serv- 
ants  being  sent  by  the  seller  directing  the  dis- 
play and  the  seller  paying  their  expenses,  such 
servants,  in  discharging  the  fireworks,  are 
the  servants  of  the  seller,  who  is  liable  for 
their  negligence.  Consolidated  Fireworks  Co. 
V.  Koehl,  206  111.  283,  68  N.  E.  1077  [affirm- 
ing  103  111.  App.  152]. 

Lessee  of  slave. —  The  hirer  of  a  slave  is 
liable  for  the  damage  occasioned  I)y  the  lat- 
ter's  negligence  or  other  tort  while  actively 
engaged  in  the  duties  intrusted  to  him. 
Fitzgerald  v.  Ferguson,  11  La.  Ann.  396; 
Gaillardet  v.  Demaries,  18  La.  490. 

40.  Massachusetts. —  Hickey  v.  Merchants', 
etc.,  Transp.  Co.,  152  Mass!^  39,  24  N.  E. 
860. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Norwood,  62  Miss,  565.  52  Am.  Rep.  191. 

NeiD  Jersey. —  See  Pennsylvania  R.  Co.  v. 
Russ,  57  N.  J.  L.  126,  30  Atl.  524,  26  L.  R.  A. 
283. 

Netv  York. —  Wright  Steam  Engine  Works 
r.  Lawrence  Cement  Co.,  167  N.  Y.  440,  60 
N.  E.  739;  Arctic  F.  Ins.  Co.  v.  Austin,  69 
N.  Y.  470,  25  Am.  Rep.  221;  Stevens  v. 
Armstrong,  6  N.  Y.  435 ;  Walsh  v.  Riesenberg, 
94  N.  Y.  App.  Div.  466,  89  N.  Y.  Suppl.  5b, 
Diehl  V.  Robinson,  72  N.  Y.  App.  Div.  19, 
76  N.  Y.  Suppl.  252;  Stajakowski  v.  New 
York  Cent.,  etc.,  R.  Co.,  63  N.  Y.  App.  Div. 
532,  71  N.  Y.  Suppl.  710;  Coyle  v.  Pierre- 
pont,  37  Hun  379;  Higgins  v.  Western  Union 
Tel.  Co.,  8  Misc.  433,  28  N.  Y.  Suppl.  676 
[affirmed  in  11  Misc.  32,  31  N.  Y.  Suppl. 
841]. 

Pennsylvania. —  McCullough  v.  Shoneman, 
105  Pa.  St.  169,  51  Am.  Rep.  194. 

United  States. —  Thayer  v.  Checkley,  127 
Fed.  556,  62  C.  C.  A.  500. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §§  1213,  1214. 

Compare  Coggin  v.  Central  R.  Co.,  62  Ga. 
695,  35  Am.  Rep.  132. 

The  owner  of  a  steam  roller  is  liable  for 
injuries  caused  by  the  engineer's  neglect  to 
warn  travelers  of  the  danger  of  escaping 
steam,  where  he  hires  and  has  power  to  dis- 
charge the  engineer,  and  pays  his  wages,  al- 
though the  roller  has  been  hired  by  the  day 
to  a  municipality  for  use  upon  its  streets, 
and  its  officers  direct  where  the  roller  shall 
be  used.  Stewart  v.  California  Imp.  Co.,  131 
Cal.  125,  63  Pac.  177,  724,  52  L.  R.  A.  205, 
(1900)  61  Pac.  280. 

41.  Geary  v.  Stevenson,  169  Mass.  23,  47 
N.  E,  508  (holding  that  the  master  is  not 

[V,  A,  2.  b,  (IV),  (A)] 


1524    [26  Cyc] 


MASTER  AND  ISER  VANl 


(b)  Driver  arid  Team  Hired  to  Third  Person.  Applying  the  rules  just 
considered,  a  master,  such  as  a  livery-stable  keeper  or  other  owner  of  horses  and 
conveyances,*^  who  furnishes  a  driver  and  team  to  another  for  the  latter's  use  for 
a  trip  or  for  a  specified  time  or  for  a  particular  purpose,  is  nevertheless  liable  for 
injuries  resulting  from  the  acts  of  the  servant  while  performing  sucli  services 
for  the  third  person,  provided  exclusive  control  of  the  driver  is  nut  vested  in  the 
hirer."^^  On  the  other  hand,  where  the  driver  is  actually  placed  under  the  exclusive 
control  of  the  hirer,  the  master  is  not  liable,  but  the  hirer  is  liable.'" 


responsible  for  acts  of  an  employee  in  mak- 
ing- an  arrest  where  he  was  acting  under  the 
direction  and  control  of  a  police  officer)  ; 
New  Omaha  Thompson-Houston  Electric 
Light  Co.  V.  Anderson,  (Nebr.  1905)  102 
N.  W.  89  (holding  that  a  lineman  of  an  elec- 
tric light  company  while  acting  at  fires, 
under  the  directions  of  city  authorities,  in 
pursuance  of  an  ordinance,  cannot  render  the 
company  liable  in  the  absence  of  special  au- 
thority ) . 

42.  See,  generally,  Livery-Stable  Keepers, 

25  Cyc.  1504. 

43.  -Indiana. —  Crockett  v.  Calvert,  8  Ind. 
127. 

Iowa. —  Fenner  v.  Crips,  109  Iowa  455,  80 
N.  W.  526. 

Massachusetts. —  Huff  v.  Ford,  126  Mass. 
24,  30  Am.  Rep.  645;  Kimball  v.  Cushman, 
103  Mass.  194,  4  Am.  Rep.  528. 

tfew  York. —  Moore  v.  Stanton,  80  N.  Y. 
App.  Div.  295,  80  N.  Y.  Suppl.  244  [affirmed 
in  177  N.  Y.  581,  69  N.  E.  1127];  Catlin  v. 
T.  B.  Peddie,  etc.,  Co.,  46  N.  Y.  App.  Div. 
596,  62  N.  Y.  Suppl.  76;  Michael  v.  Stanton, 
3  Hun  462,  5  Thomps.  &  C.  634. 

Pennsylvania. —  Hershberger  v.  Lynch,  2 
Pa.  Cas.  91,  11  Atl.  642. 

United  States. —  Cargill  v.  Duffy,  123  Fed. 
721;  Quinn  v.  Complete  Electric  Constr.  Co., 
46  Fed.  506. 

^n^r Zand— Waldock  v.  Winfield,  [1901]  2 
K.  B.  596,  70  L.  J.  K.  B.  925,  85  L.  T.  Rep. 
N.  S.  202 ;  Laugher  v.  Painter,  5  B.  &  C.  547, 
8  D.  &  R.  550,  4  L.  J.  K.  B.  O.  S.  309,  11 
E.  C.  L.  579;  Sammell  v.  Wright,  5  Esp.  263. 
See  also  Abraham  v.  Bullock,  86  L.  T.  Rep. 
S.  796,  50  Wkly.  Rep.  626. 

Canada. —  Canada  Consol.  Plate  Glass  Co. 
V.  Caston,  29  Can.  Sup.  Ct.  624  [reversing 

26  Ont.  App.  63]. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1213. 

It  is  immaterial  that  the  person  hiring  ex- 
pressly asked  for  the  services  of  the  partic- 
ular driver  who  caused  the  injury  (Joslin  v. 
Grand  Rapids  Ice  Co.,  50  Mich.  516,  15  N.  W. 
887,  45  Am.  Rep.  54),  or  that  the  arrange- 
ment is  a  continuing  one,  as  where  the  same 
driver  is  always  sent  and  he  wears  the  livery 
of  the  hirer  and  has  accepted  gratuities  from 
him  (Quarman  v.  Burnett,  4  Jur.  969,  9 
L.  J.  Exch.  308,  6  M.  &  W.  499). 

Express  directions  of  passenger. — A  passen- 
ger in  a  carriage,  who  is  driven  by  a  servant 
of  the  carrier,  and  who  requests  the  driver  to 
pass  a  vehicle  in  front  of  them  upon  being 
assured  by  the  driver  that  it  can  be  done,  is 
not    responsible    for    an    accident  caused 
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by  a  collision  of  the  vehicles,  since  the  driver 
does  not  became  his  servant.  Richardson  v. 
Van  Ness,  53  Hun  (N.  Y.)  267,  6  N.  Y. 
Suppl.  618. 

Incompetency  as  distinguished  from  wilful 
acts. —  If  one  agrees  to  furnish  another  with 
a  team  and  suitable  driver,  he  must  bear  all 
loss  or  damage  occasioned  to  the  team  in  con- 
sequence of  the  incapacity  and  negligence  of 
the  driver.  The  employer  woula  be  liable  for 
the  acts  of  the  driver  done  in  pursuance  of 
his  orders,  but  the  owner  is  liable  for  his  in- 
competency. Ames  u.  Jordan,  71  Me.  540,  36 
Am.  Rep.  352. 

44.  Georgia.—  Brown  v.  Smith,  86  Ga.  274, 
12  S.  E.  411,  22  Am.  St.  Rep.  456. 

Massachusetts. —  Kimball  v.  Cushman,  103 
Mass.  194,  4  Am.  Rep.  528. 

Missouri. —  See  Cook  v.  Hannibal,  etc.,  R. 
Co.,  63  Mo.  397. 

New  York. —  Howard  v.  Ludwig,  57  N.  Y. 
App.  Div.  94,  67  N.  Y.  Suppl.  1095. 

Pennsylvania. —  Kelton  v.  Fifer,  26  Pa. 
Super.  Ct.  603. 

England. —  Jones  v.  Scullard,  [1898]  2 
Q.  B.  565,  67  L.  J.  Q.  B.  895,  79  L.  T.  Rep. 
N.  S.  386,  47  Wkly.  Rep.  303. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1214. 

Name  on  wagon. —  The  fact  that  the  hirers, 
with  the  apparent  sanction  and  assent  of  the 
original  master,  were  permitted  to  put  their 
own  name  and  address  upon  the  wagon  as  an 
advertisement  to  the  general  public  that  it 
was  theirs,  or  at  least  in  use  in  their  business, 
is  one  of  great  significance  in  determining  in 
whose  service  the  driver  is  to  be  regarded  as 
driving  at  the  time  of  the  accident.  Howard 
V.  Ludwig,  57  N.  Y.  App.  Div.  94,  67  N.  Y. 
Suppl.  1095. 

Horse  owned  by  hirer. —  The  owner  of  a 
brougham  and  horse,  with  its  harness,  kept 
them  at  a  livery  stable.  He  had  no  coach- 
man, but  hired  a  driver  from  the  livery-stable 
keeper  at  a  certain  weekly  sum.  The  livery- 
stable  keeper  paid  the  driver's  wages.  The 
owner  of  the  equipage  supplied  the  driver 
with  a  full  set  of  livery  clothes,  and  there 
was  evidence  that  the  driver  had  been  ap- 
proved of  by  the  owner.  The  horse  was  new 
to  London  life  and  had  only  been  driven  a 
few  times  in  the  brougham  by  the  driver,  and 
its  peculiarities  were  unknown  both  to  the 
livery-stable  keeper  and  to  the  driver.  It 
was  held  that  the  driver  was  the  servant  of 
the  owner  of  the  equipage,  who  was  liable  for 
injuries  caused  to  a  third  person  through  the 
negligence  of  the  driver  while  driving  the 
equipage.    Jones  v.  Scullard,  [1898]  2  Q.  B. 
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e.  Joint  Employment.  Where  a  servant  is  jointly  employed  by  several  per- 
sons who  are  not  partners,  each  contributing  to  his  wages,  one  of  the  masters  is 
not  liable  for  tlie  misconduct  of  the  servant  while  engaged  solely  in  the  service 
of  another  master.^^  On  the  other  hand  the  fact  that  a  servant  is  employed  by 
two  or  more,  such  as  a  flagman  at  a  railroad  crossing,  does  not  exonerate  from 
liability  the  master  in  whose  service  he  is  negligent  or  otherwise  commits  a  tort/^ 

d.  Termination  of  Relation.  When  the  relation  is  terminated,  either  tem- 
porarily or  permanently,  of  course  the  master  is  no  longer  liable  because  of  any 
future  acts  of  the  sometime  servant  before  the  relationship  is  resumed.^'^ 

e.  Persons  to  Whom  Master  Is  Liable.  The  master  is  ordinarily  not  liable  to 
a  fellow  servant  of  the  one  whose  act  was  the  cause  of  the  injury,'*^  nor  to  vol- 
unteers or  others  assisting  the  servant,  except  as  modified  by  the  rules  as  to 
assumption  of  risk  and  acts  of  fellow  servants.^^  He  may  be  liable,  however, 
to  the  servant  of  his  independent  contractor  injured  by  the  acts  of  his  servant.^ 

3.  Nature  of  Act  or  Omission  —  a.  Seope  of  Employment  —  (i)  General 
Rule.  The  primary  test  to  determine  the  master's  liability  for  the  act  of  his 
servant  is  whether  the  act  was  within  the  scope  of  his  em  ploy  men  t.^^  The  master 
is  liable  for  the  act  of  a  servant  within  the  scope  of  his  employment,^^  but  is  not 


565,  G7  L.  J.  Q.  B.  895,  79  L.  T.  Rep.  N.  S. 
386,  47  VVkly.  Rep.  303. 

45.  Bell  r.  Pistorius,  18  Ohio  Cir.  Ct.  73, 
9  Ohio  Cir.  Dec.  869,  holding  that  where 
three  persons  hired  a  coachman  and  divided 
his  wages,  and  the  carriage  belonged  to  one 
and  the  horses  to  another,  and  a  person  was 
injured  by  the  negligence  of  the  coachman 
while  driving  one  of  them,  the  latter  alone 
was  liable  for  such  injuries. 

46.  See  Buchanan  v.  Chicago,  etc.,  R.  Co., 
75  Iowa  393,  39  N.  W.  663;  Brow  v.  Boston, 
etc.,  R.  Co.,  157  Mass.  399,  32  N.  E.  362; 
Illinois  Cent.  R.  Co.  r.  King,  69  Miss.  852, 
13  So.  824. 

47.  Brown  v.  Purviance,  2  Harr.  &  G. 
(Md.)  316;  Flint  v.  Gloucester  Gaslight  Co., 
9  Allen  (Mass.)  552.  See  also  Nicholas  v. 
Keeling,  21  Pa.  Super.  Ct.  181.  But  see  Cora. 
%\  Brockton  St.  R.  Co.,  143  Mass.  501,  10 
N.  E.  506,  holding  that  the  driver  of  a  horse 
railroad  car  is  none  the  less  a  servant  after 
yielding  up  the  reins  to  a  substitute  who 
ordinarily  takes  his  place  to  allow  him  to  go 
to  his  meals. 

48.  See  swpra,  IV,  G,  1. 

49.  See  swpra,  IV,  G,  3,  b,  (iii). 

50.  Lookout  Mountain  Iron  Co.  v.  Lea,  144 
Ala.  169,  39  So.  1017. 

51.  What  acts  are  within  scope  see  infra, 
V,  A,  4. 

52.  Connecticut. —  Rooney  i\  Woolworth,  78 
Conn.  167,  61  Atl.  366. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Sykes,  96 
111.  162;  Dinsmoor  v.  Wolber,  85  111.  App. 
152. 

Minnesota. —  Morier  v.  St.  Paul,  etc.,  R. 
Co.,  31  Minn.  351,  17  N.  W.  952,  47  Am.  Rep. 
793. 

New  York. —  Lynch  v.  Metropolitan  El.  R. 
Co.,  90  N.  Y.  77,  43  Am.  Rep.  141  [affirming 
24  Hun  506]. 

South  Carolina. —  Priester  v.  Augley,  5 
Rich.  44. 

Texas. —  See  Missouri,  etc.,  R.  Co.  v. 
Rodgers,  (Cir.  App.  1897)  39  S.  W.  383. 


Wisconsin. —  Enos  v.  Hamilton,  24  Wis. 
658. 

United  States. —  See  The  Amiable  Nancy, 
1  Fed.  Cas.  No.  331,  1  Paine  111. 

Canada. —  Willams  v.  Cunningham,  23 
Quebec  Super.  Ct.  263. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1217  et  seq. 

Reason  for  rule. —  The  liability  of  the  mas- 
ter to  answer  for  the  conduct  of  his  servant, 
or  that  of  the  principal  for  the  conduct  of  his 
agent,  is  founded  on  the  superintendence  and 
control  which  the  master  is  supposed  to  ex« 
ercise  over  his  servant,  or  the  principal  over 
his  agent.  1  Blackstone  Comm.  431.  By  the 
civil  law,  that  liability  was  confined  to  the 
person  standing  in  the  relation  of  pater 
familias  to  the  person  doing  the  injury. 
And  although  by  the  common  law  the  rule  of 
liability  has  been  extended  to  cases  where  the 
agent  is  not  a  mere  domestic,  yet  the  prin- 
ciple and  the  reason  upon  which  it  rests  ia 
the  same.  This  rule  of  respondeat  superior, 
as  its  terms  import,  arises  out  of  the  relation 
of  superior  and  subordinate,  is  applicable  to 
that  relation  wherever  it  exists,  whether  be- 
tween principal  and  agent  or  master  and  serv- 
ant, and  is  coextensive  with  it,  and  ceases 
where  the  relation  itself  ceases  to  exist.  It  is 
founded  on  the  power  of  control  and  direction 
which  the  superior  has  a  right  to  exercise,  and 
which  for  the  safety  of  other  persons  he  is 
bound  to  exercise,  over  the  acts  of  his  subordi- 
nates, and  in  strict  analogy  to  the  liability  ex? 
contractu,  upon  the  maxim  qui  facit  per 
alium  facit  per  se.  The  direct  coincidence 
and  coexistence  of  the  rule  of  respondeat 
superior  with  the  relation  to  which  it  belongs 
is  an  unvarving  test  of  its  application.  Clark 
V.  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590; 
Quarman  v.  Burnett,  4  Jur.  969,  9  L.  J.  Exch. 
308,  6  M.  &  W.  497. 

Statutes. —  In  Georgia  the  statute  fixing 
the  liability  applies  only  to  injuries  con- 
nected with  the  performance  of  the  servant's 
duty.     Columbus,  etc.,  R.  Co.  v.  Christian, 
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liable  for  acts  committed  outside  the  scope  of  liis  employment,^^  although  intended 
to  promote  the  master's  interests.^^  The  test  is  not  the  character  of  the  act,^^  nor 
whether  it  was  done  during  the  existence  of  the  servant's  employment ;  but 
whether  the  injury  complained  of  was  committed  by  the  authority  of  the  master 
express!}^  conferred  or  fairly  implied  in  the  nature  of  the  employment  and  the 
duties  incident  to  it.^^  The  master's  liability  is  not  limited  to  cases  where  he  is 
present  and  remains  passive,^^  nor  to  cases  where  the  act  is  without  his  knowledge 
or  express  authority .^^  On  the  other  hand  the  master  is  not  liable  for  any  act  of 
his  servant  which  he  would  not  have  been  liable  for  if  he  had  done  it  himself/'" 
The  difficult  question  in  all  cases  is  whether  the  particular  act  was  really  within 
the  scope  of  the  servant's  employment.^^ 

(ii)  Exceptions  to  Rule.    There  are  certain  exceptions  to  the  rule  confining 


97  Ga.  58,  25  S.  E.  411.  In  Louisiana  the 
civil  code  confines  the  responsibility  of  mas- 
ters to  damages  occasioned  by  their  servants 
"  in  the  exercise  of  the  functions  in  which 
they  are  employed;"  and  they  are  not  liable 
for  collateral  torts  committed  by  servants 
while  attending  to  the  duties  of  their  employ- 
ment. Vara  v.  E.  M.  Quigley  Constr.  Co.,  114 
La.  261,  38  So.  162. 

Acts  outside  scope  of  authority. —  Contrary 
to  the  general  rule,  it  has  been  held  that 
where  an  employee  of  the  owners  of  a  build- 
ing opened  a  coal-hole  in  the  sidewalk  and  left 
it  unprotected,  and  plaintiff  was  injured  by 
falling  into  it,  the  master  is  liable  for  in- 
juries sustained,  although  such  employee 
acted  beyond  the  scope  of  his  authority. 
King  V.  Herb,  18  Ohio  Cir.  Ct.  41,  9  Ohio 
Cir.  Dec.  797. 

Rule  as  applicable  to  corporation  see  Cor- 
porations, 10  Cyc.  1203  et  seq. 

53.  Alabama. —  Palos  Coal,  etc.,  Co.  v.  Ben- 
son, (1905)  39  So.  727;  Maver  v.  Thomp- 
son-Hutchison Bldg  Co.,  104  Ala.  611,  16  So. 
620,  53  Am.  St.  Rep.  88,  28  L.  R.  A.  433. 

California. —  See  Andrews  v.  Runyon,  65 
Cal.  629,  4  Pac.  669. 

Georgia. —  Georgia  Cent.  R.  Co.  v.  Morris, 
121  Ga.  484,  49  S.  E.  606,  104  Am.  St.  Rep. 
164;  Lee  v.  Nelms,  57  Ga.  253. 

Illinois. —  Illinois  Steel  Co.  v.  Zolnowski, 
118  111.  App.  209. 

Indiana. —  Helfrich  v.  Williams,  84  Ind. 
553. 

Iowa. —  Yates  v.  Squires,  19  Iowa  26,  87 
Am.  Dec.  418. 

Louisiana. —  Boulard  v.  Calhoun,  13  La. 
Ann.  445. 

Massachusetts. —  Howe  v.  Newmarch,  12 
Allen  49;  Foster  v.  Essex  Bank,  17  Mass. 
479,  9  Am.  Dec.  168. 

Michigan. —  Caniff  v.  Blanchard  Nav.  Co  , 
66  Mich.  638,  33  N.  W.  744,  11  Am.  St.  Rep. 
541. 

Missouri. — Snyder  v.  Hannibal,  etc.,  R.  Co., 
60  Mo.  413;  Hartman  v.  Muehlbach,  64  Mo. 
App.  565:  Jones  v.  St.  Louis,  etc.,  Packet 
Co.,  43  Mo.  App.  398;  Farber  v.  Missouri 
Pac.  R.  Co.,  32  Mo.  App.  378;  Eckert  v.  St. 
Louis  Transfer  Co.,  2  Mo.  App.  36. 

]Ve&rasfca.— Clancy  v.  Barker,  (1905)  103 
N.  W.  446,  69  L.  R.'  A.  642;  Western  Union 
Tel.  Co.  V.  Mullins,  44  Nebr.  732,  62  N.  W. 
880. 
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New  Hampshire. —  Rowell  v.  Boston,  etc., 
R.  Co.,  68  N.  H.  358,  44  Atl.  488. 

New  Jersey. —  Holler  v.  Ross,  68  N",  J.  L. 
324,  53  Atl.  472,  96  Am.  St.  Rep.  548,  59 
L.  R.  A.  943. 

New  York. —  Mott  v.  Consumers'  Ice  Co., 
73  N.  Y.  543;  Feneran  v.  Singer  Mfg.  Co., 
20  N.  Y.  App.  Div.  574,  47  N.  Y.  Suppl.  284; 
Courtney  v.  Baker,  37  N.  Y.  Super.  Ct.  249; 
Sheridan  v.  Charlick,  4  Daly  338;  Doyle  r. 
Trinity  Church  Corp.,  5  N.  Y.  St.  53. 

Ohio. —  Little  Miami  R.  Co.  v.  Wetmore, 
19  Ohio  St.  110,  2  Am.  Rep.  373. 

Pennsylvania. —  Towanda  Coal  Co.  v.  Hee- 
man,  86  Pa.  St.  418;  Philadelphia,  etc.,  R. 
Co.  V.  Wilt,  4  Whart.  143.  See  Hobdy  r. 
Margotto,  4  Lack.  Leg.  N.  17. 

South  Carolina. —  McClenaghan  v.  Brock,  5 
Rich.  17. 

Wisconsin. —  Cobb  v.  Simon,  119  Wis.  597, 
97  N.  W.  276,  100  Am.  St.  Rep.  909. 

United  States. —  Bowen  v.  Illinois  Cent.  R. 
Co.,  136  Fed.  306,  69  C.  0.  A.  444,  70  L.  R. 
A.  915. 

England. —  Lamb  v.  Palk,  9  C.  &  P.  629, 
38  E.  C.  L.  367. 

Canada. —  Coll  v.  Toronto  R.  Co.,  25  Ont, 
App.  55. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1217  et  seq. 

54.  Coll  v.  Toronto  R.  Co.,  25  Ont.  App.  55. 

55.  Dolan  v.  Hubinger,  109  Iowa  403,  80 
N.  W.  514. 

56.  Mott  V.  Consumers'  Ice  Co.,  73  N.  Y. 
543;  Lima  R.  Co.  v.  Little,  67  Ohio  St.  91, 
65  N.  E.  861;  Bergman  v.  Hendrickson,  106 
Wis.  434,  82  N".  W.  304,  80  Am.  St.  Rep.  47. 

57.  Harbison  v.  Iliff,  10  Ohio  S.  A  C.  PL 
Dec.  58,  8  Ohio  N.  P.  392. 

58.  Korah  v.  Ottawa,  32  111.  121,  8S  Am. 
Dec.  255;  Hart  v.  New  Orleans,  etc.,  R.  Co., 
1  Rob.  (La.)  178,  36  Am.  Dec.  689;  Baker 
V.  Hagey,  11  Montg.  Co.  Rep.  (Pa.)  205. 

59.  Denver,  etc.,  R.  Co.  v.  Conway,  8  Colo. 
1,  5  Pac.  142,  54  Am.  Rep.  537;  Robinson  v. 
Webb,  11  Bush  (Ky.)  464;  Snyder  v.  Han- 
nibal, etc.,  R.  Co.,  "60  Mo.  413;  Gilmartin 
V.  New  York,  55  Barb.  (N.  Y.)  239;  Hard- 
egg  V.  Willards,  12  Misc.  (N.  Y.)  17,  33 
N.  Y.  Suppl.  25.  And  see  Deck  t'.  Baltimore, 
etc.,  R.  Co.,  too  Md.  168,  59  Atl.  650,  108 
Am.  St.  Rep.  399. 

60.  Russell  V.  Irbv,  13  Ala.  131. 

61.  See  infra,  V,  A,  4. 
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a  master's  liability  to  acts  of  the  servant  within  the  scope  of  his  employment  and 
in  the  line  of  his  duties.  For  instance  railroad  companies  have  been  held  responsi- 
ble for  assaults  committed  by  their  servants  upon  passengers,  upon  the  ground 
that  they  undertook  an  additional  duty  involving  the  utmost  care  and  good  faith, 
the  master's  liability  being  placed  on  the  ground  of  public  policy,  it  being  more 
reasonable  that  the  master,  who  has  placed  his  servant  in  a  position  of  trust  than 
the  irresponsible  stranger,  should  sufier.^^  By  like  reasoning  it  has  been  held  that 
a  shop-keeper  is  liable  for  the  acts  of  his  servants  toward  a  customer  in  the  store, 
even  though  such  acts  are  not  committed  within  the  strict  line  of  employment.^^ 
So  where  a  servant  is  employed  to  guard  the  property  of  a  third  person,  and  he 
steals  some  of  the  property,  the  master  has  been  held  liable,  although  the  act  was 
outside  the  scope  of  his  employment.^''  So  the  rule  as  to  injuries  from  dangerous 
appliances  intrusted  to  the  care  of  the  servant  may  perhaps  be  said  to  be  an 
exception  to  the  general  rule.^^ 

b.  Wilful  OP  Malicious  Acts  of  Servant.  The  earlier  cases  held  that  tlie  mas- 
ter was  not  liable  for  the  wilful  or  malicious  acts  of  his  servant,  as  distinguished 
from  his  neglect,  unless  the  act  was  done  pursuant  to  the  master's  express  orders 
or  with  his  assent,  notwithstanding  it  was  done  in  the  line  of  the  servant's  duties.^'' 


62.  See  Carriers,  6  Cyc.  600. 

63.  Swinarton  v.  Le  Boutillier,  7  Misc. 
(N.  Y.)  639,  28  N.  Y.  Suppl.  53,  31  Abb.  N. 
Cas.  281  [affirmed  in  148  N.  Y.  752,  43  N.  E. 
990]  (holding  that  allowing  servants  to  snap 
pins  at  objects  and  persons  in  a  store  was 
negligence  for  which  a  storekeeper  was  liable 
to  a  customer  who  was  injured  thereby)  ; 
Mallach  v.  Ridley,  9  N.  Y.  Suppl.  922,"  24 
Abb.  N.  Cas.  172. 

Contrary  rule. — "  It  is  true  that  custom- 
ers in  such  case  are  upon  the  premises  by 
invitation,  and  the  merchant  owes  the  posi- 
tive duty  to  the  customer  of  using  ordinary 
care  to  keep  the  premises  in  a  reasonably 
safe  condition  for  use  oy  the  customer  in 
the  usual  way;  and  this  doubtless  includes 
the  duty  of  using  ordinary  care  to  employ 
competent  and  law-abiding  servants,  but  we 
do  not  understand  that  he  insures  the  cus- 
tomer's personal  safety.  .  .  .  The  general 
principle  as  frequently  stated  is  that  persons 
who  come  upon  premises  to  do  business  with 
the  occupant  at  his  express  or  implied  re- 
quest are  there  by  invitation,  and  that  they 
are  entitled  to  the  same  treatment  due  to 
all  invited  persons,  namely,  the  exercise  of 
ordinary  care  by  the  occupant."  Cobb  v. 
Simon,  119  Wis.  597,  604,  97  N.  W.  276,  100 
Am.  St,  Rep.  909.  And  see  Hupfer  v.  Na- 
tional  Distilling  Co.,  114  Wis.  279,  90  N.  W. 
191. 

Blacksmith. —  The  proprietor  of  a  black 
smith  shop  is  liable  for  the  negligence  and 
unskilfulness  of  his  servants  whom  he  left 
in  charge  of  his  shop,  and  who  were  in- 
trusted by  plaintiff,  in  the  proprietor's  ab- 
sence, with  the  task  of  shoeing  his  horse, 
although  they  were  not  employed  for  the 
purpose  of  shoeing  horses.  Finding  them  in 
charge  and  at  work,  plaintiff  had  a  right  to 
assume  that  they  had  authority  and  suffi- 
cient skill.  Leviness  v.  Post,  6  Daly  (N.  Y. ) 
321. 

64.  Williams  v.  BrookljTi  Dist.  Tel.  Co.,  12 
Misc.  (N.  Y.)  565,  33  N.  Y.  Suppl.  849. 


65.  See  infra,  V,  A,  4,  c,  (ii). 

66.  See  Barmore  v.  Vickslaurg,  etc.,  R.  Co., 
85  Miss.  426,  38  So.  210,  70  L.  R.  A.  627. 

67.  See  the  following  cases: 

Alabama. —  Selma,  etc.,  R.  Co.  v.  Webb,  49 
Ala.  240;  Cox  v.  Keahey,  36  Ala.  340,  76  Am. 
Dec.  325. 

California. —  Turner  v.  North  Beach,  etc., 
R.  Co.,  34  Cal.  594. 

Connecticut. —  Thames  Steamboat  Co.  v. 
Housatonic  R.  Co.,  24  Conn.  40,  63  Am.  Dee. 
154;  Church  v.  Mansfield,  20  Conn.  284.  See 
Crocker  v.  New  London,  etc.,  R.  Co.,  24  Conn. 
249. 

Illinois.— Oxiord  v.  Peter,  28  111.  434;  Illi- 
nois Cent.  R.  Co.  v.  Downey,  18  111.  259; 
Tuller  V.  Voght,  13  111.  277. 

Iowa. — De  Camp  v.  Mississippi,  etc.,  R.  Co., 
12  Iowa  348. 

Kentucky. — Brasher  v.  Kennedy,  10  B.  Mon. 
28. 

Maryland. —  Brown  v.  Purviance,  2  Harr, 
&  G.  316. 

Massachusetts. —  Southwick  v.  Estes,  7 
Cush.  385;  Foster  v.  Essex  Bank,  17  Mass. 
479,  9  Am.  Dec.  168. 

Michigan. —  Moore  v.  Sanborne,  2  Mich. 
519,  59  Am.  Dec.  209. 

Blississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Harrison,  48  Miss.  112,  12  Am.  Rep.  356; 
McCoy  V.  McKowen,  26  Miss.  487,  59  Am. 
Dec.  264. 

New  York. —  Isaacs  v.  Third  Ave.  R.  Co., 
47  N.  Y.  122,  7  Am.  Rep.  418;  Vanderbilt 
V.  Richmond  Turnpike  Co.,  2  N.  Y.  479,  51 
Am.  Dec.  315;  Hughes  v.  New  York,  etc.,  R. 
Co.,  36  N.  Y.  Super.  Ct.  222 ;  Steele  v.  Smith, 
3  E.  D.  Smith  321;  Garvev  v.  Dung,  30  How. 
Pr.  315;  Wright  v.  Wilcox,  19  Wend.  343, 
32  Am.  Dec.  507.  See  Priest  v.  Hudson  River 
R.  Co.,  05  N.  Y.  589. 

North  Carolina. —  Wesson  v.  Seaboard,  etc., 
R.  Co.,  49  N.  C.  379;  Harriss  v.  Mabry,  23 
N.  C.  240;  Campbell  v.  Staiert,  6  N.  C.  389. 

Pennsylvania. —  Pittsburg,  etc.,  Pass.  R. 
Co.  V.  Donahue,  70  Pa.  St.  119;  Yerger  t;. 
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It  is  now  well  settled,  however,  tliat  the  master  is  liable  for  the  wilful  or  malicious 
acts  of  his  servant  where  thej  are  done  in  the  course  of  his  employment  and 
within  its  scope/'*^  On  the  other  hand,  where  the  servant  does  a  wilful  or 
malicious  act  while  engaged  in  his  master's  work,  but  outside  of  his  authority,  as 
where  he  steps  aside  from  his  employment  to  gratify  some  personal  animosity  or 
to  accomplish  some  purpose  of  his  own,  the  master  is  generally  not  liable.^^  If  a 
third  person  is  injured  by  the  act  of  a  servant  done  in  the  course  of  his  employ- 


Warren,  31  Pa.  St.  319;  Snodgrass  v.  Brad- 
ley, 2  Grant  43. 

Tennessee. —  Puryear  v.  Thompson,  5 
Humphr.  397. 

Vermont. — Andrus  v.  Howard,  36  Vt.  248, 
84  Am.  Dec.  680. 

Virginia. —  Harris  v.  Nicholas,  5  Munf . 
483. 

England. —  McManus  v.  Crickett,  1  East 
106,  5  Rev.  Rep.  518. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1230. 

Statutes. —  Ga.  Code,  §  2961,  making  a  per- 
son liable  for  torts  committed  by  his  serv- 
ants, whether  by  negligence  or  voluntarily, 
applies  to  domestic  servants  only.  Lockett 
'v.  Pittman,  72  Ga.  815. 

68.  Alahama. —  City  Delivery  Co.  v.  Henry, 
139  Ala.  161,  34  So.  389. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Hack- 
ett,  58  Ark.  381,  24  S.  W.  881,  41  Am.  St. 
Rep.  105;  Duggins  v.  Watson,  15  Ark.  118, 
60  Am.  Dec.  560. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Harmon, 
47  HI.  298,  95  Am.  Dec.  489;  Franklin  L. 
Ins.  Co.  V.  People,  103  111.  App.  554;  Dins- 
moor  V.  Wolber,  85  111.  App.  152. 

Indiana. —  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  Am.  Rep.  103. 

loioa. —  McKinley  v.  Chicago,  etc.,  R.  Co., 
44  Iowa  314,  24  Am.  Rep.  748,  holding  that 
the  master  is  liable  where  the  servant  is 
executing  what  he  supposes  to  be  the  orders 
of  the  master,  although  the  orders  do  not 
contemplate  such  acts. 

Maryland. —  Baltimore  Consol.  R.  Co.  v. 
Pierce,  89  Md.  495,  43  Atl.  940,  45  L.  R.  A. 
527. 

Massachusetts. — Aiken  v.  Holyoke  St.  R. 
Co.,  184  Mass.  269,  68  N.  E.  238;  Young  v. 
South  Boston  Ice  Co.,  150  Mass.  527,  23 
N.  E.  326;  Howe  v.  Newmarch,  12  Allen  49. 

Mississippi. —  Richberger  v.  American  Ex- 
press Co.,  73  Miss.  161,  18  So.  922,  55  Am. 
St.  Rep.  522,  31  L.  R.  A.  390,  expressly  over- 
ruling earlier  Mississippi  cases  cited  in  pre- 
ceding note. 

'Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Kerr, 
(1905)  104  N.  W.  49. 

New  Hampshire. —  Rowell  v.  Boston,  etc., 
R.  Co.,  68  N.  H.  358,  44  Atl.  488. 

New  York. —  Magar  r.  Hammond,  183  N.  Y. 
387,  76  N.  E.  474,  3  L.  R.  A.  1038;  Mott  v. 
Consumers'  Ice  Co.,  73  N.  Y.  543;  Cohen  v. 
Dry  Dock,  etc.,  R.  Co.,  69  N.  Y.  170  [aiflrm- 
ing  40  N.  Y.  Super.  Ct.  368]  ;  Tway  v.  Salvin, 
109  N.  Y.  App.  Div.  288,  95  N.  Y.  Suppl.  653 
(holding  that  where  the  servant  of  a  snloon- 
keeper  in  the  scope  of  his  authority  wilfully 
puts  a  drug  in  a  drink  served  to  a  customer, 
the  master  is  liable  therefor)  ;  Levy  v.  Ely, 
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48  N.  Y.  App.  Div.  554,  62  N.  Y.  Suppl.  855 ; 
Burns  v.  Glens  Falls,  etc.,  R.  Co.,  4  N.  Y. 
App.  Div.  426,  38  N.  Y.  Suppl.  856;  Clark  v. 
Koehler,  46  Hun  536 ;  Swinarton  v.  Le  Boutil- 
lier,  7  Misc.  639,  28  N.  Y.  Suppl.  53,  31  Abb. 
N.  Cas.  281  [affirmed  in  148  N.  Y.  752,  43 
N.  E.  990]. 

North  Carolina. — Jackson  v.  American  Tel., 
etc.,  Co.,  139  N.  C.  347,  51  S.  E.  1015,  30 
L.  R.  A.  738. 

Ohio. —  Nelson  Business  College  Co.  v. 
Lloyd,  60  Ohio  St.  448,  54  N.  E.  471,  71  Am. 
St.  Rep.  729,  46  L.  R.  A.  314;  Harbison  v. 
Iliff,  10  Ohio  S.  &  C.  PI.  Dec.  58,  8  Ohio 
N.  P.  392. 

Tennessee. —  Luttrell  Hazen,  2  Sneed 
20. 

Wisconsin. —  Schaefer  v.  Osterbrink,  67 
Wis.  495,  30  N.  W.  922,  58  Am.  Rep.  875; 
Craker  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  657, 

17  Am.  Rep.  504. 

United  States. —  Bowen  v.  Illinois  Cent.  R. 
Co.,  136  Fed.  306,  69  C.  C.  A.  444,  70  L.  R. 
A.  915. 

England. —  Citizens'  L.  Assur.  Co.  v. 
Brown,  [1904]  A.  C.  423,  73  L.  J.  P.  C.  102, 
90  L.  T.  Rep.  N.  S.  739,  20  T.  L.  R.  497,  53 
Wkly.  Rep.  176. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1230. 

Liability  of  corporation. —  The  rule  that  a 
master  is  liable  for  the  wilful  torts  of  his 
servant,  committed  in  the  course  of  the  serv- 
ant's employment,  applies  as  well  where  the 
master  is  a  corporation  as  where  he  is  a 
private  individual.  See  Coepoeations,  10 
Cyc.  1203,  1210. 

The  owner  of  a  race-horse  is  liable  to  the 
owner  of  a  competing  horse,  where  his  rider 
fouls  or  intentionally  runs  against  him.  Mc- 
Kay i\  Irvine,  10  Fed.  725,  11  Biss.  168. 

69.  Alahama. —  Collins  v.  Alabama,  etc.,  R. 
Co.,  104  Ala.  390,  16  So.  140. 

Illinois. —  Illinois  Cent.  R.  Co.  f .  Downev, 

18  111.  259;  Belt  R.  Co.  t:  Banicki,  102  111. 
App.  642. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Baum, 
26  Ind.  70. 

Kentucky. —  Patterson  v.  Maysville,  etc.,  R. 
Co.,  78  S.  W.  870,  25  Ky.  L.  Rep.  1750. 

Massachusetts. —  Howe  v.  Newmarch,  12 
Allen  49. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Harrison,  48  Miss.  112,  12  Am.  Rep.  356. 

Missouri. —  Jackson  v.  St.  Louis,  etc.,  R. 
Co.,  87  Mo.  422,  56  Am.  Rep.  460. 

New  Jersey. —  Evers  v,  Krouse,  70  N.  J.  L. 
653,  58  Atl. 'l81,  66  L.  R.  A.  592. 

New  York. —  Mott  v.  Consumers'  Ice  Co.. 
73  N.  Y.  543;  Rounds  v.  Delaware,  etc.,  R. 
Co.,  64  N.  Y.  129,  21  Am.  Rep.  597;  Clark  v. 
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ment,  the  motive  or  intention  of  the  servant  is  immaterial  but  when  the  nature 
of  tlie  act  is  such  as  to  render  it  equivocal  whetlier  the  act  comes  within  the 
scope  of  the  servant's  employment,  the  intention  with  which  the  act  is  done  may 
be  looked  at  in  determining  its  character 

e.  Criminal  Aets."^^  Ordinarily  a  master  is  not  liable  in  damages  for  criminal 
acts  of  the  servant  not  within  the  scope  of  his  employment,  and  not  author- 
ized or  sanctioned  by  him,"^^  such  as  larceny  or  murder.^^  On  the  other 
hand  the  master  may  be  liable  in  damages  because  of  the  criminal  acts  of 
his  servant,  where  such  acts  can  be  said  to  be  within  the  scope  of  the  servant's 
employment.'^ 

d.  Liability  For  Particular  Acts  or  Omissions  —  (i)  Negligence.  The  mas- 
ter is  liable  for  the  negligence  of  a  servant  while  acting  as  such  and  within  the 
scope  of  his  employment.''    Thus  the  owner  of  horses  is  liable  for  injuries  to 


Koehler,  46  Hun  536;  Weldon  f.  Harlem  R. 
Co.,  5  Bosw.  576. 

Ohio. —  Stranahan  Bros.   Catering  Co. 
Colt,  55  Ohio  St.  398,  45  N.  E.  634,  4  L.  R.  A. 
N.  S.  506. 

Pennsylvania. —  Brennan  v.  Merchant,  205 
Pa.  St.  258,  54  Atl.  891. 

Rhode  Island. —  Paulton  v.  Keith,  23  R.  I. 
164,  49  Atl.  635,  91  Am.  St.  Rep.  624. 

Tennessee. —  Delhi  f.  Ottenville,  14  Lea 
191. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Mayfield,  35  Tex.  Civ.  App.  82,  79  S.  W. 
365. 

Washington. — Thorburn  v.  Smith,  10  Wash. 
479,  39  Pac.  124. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1230. 

70.  Passenger  R.  Co.  v.  Young,  21  Ohio  St. 
518,  8  Am.  Rep.  78. 

Malice  toward  master. —  The  liability  of 
the  master  is  not  affected,  where  the  servant's 
act  is  done  in  the  course  of  his  employment, 
because  the  act  was  the  result  of  malice  to- 
ward the  master.  Stranahan  Bros.  Catering 
Co.  V.  Coit,  55  Ohio  St.  398,  45  N.  E.  634,  4 
L.  R.  A.  N.  S.  506. 

71.  Passenger  R.  Co.  v.  Young,  21  Ohio  St. 
518,  8  Am.  Rep.  78. 

72.  Sales  of  intoxicating  liquors  see  In- 
toxicating Liquors,  23  Cyc.  205-209. 

73.  Jackson  v.  St.  Louis,  etc.,  R.  Co.,  87 
Mo.  422,  56  Am.  Rep.  460. 

Carrying  away  slaves. —  Where  an  act  of  a 
servant  is  illegal,  as  where  the  master  of  a 
steamboat  employs  or  carries  off  a  slave,  the 
owners  are  only  liable  when  it  is  proved  that 
they  might  have,  but  have  not,  prevented  the 
act.  Duncan  v.  Hawks,  18  La.  548 ;  Buel 
New  York  Steamer,  17  La.  541;  Ware  v. 
Barataria,  etc..  Canal  Co.,  15  La.  169,  35  Am. 
Dec.  189;  Goldenbow  v.  Wright,  13  La.  371; 
Burke  v.  Clarke,  11  La.  206;  Strawbridge  v. 
Turner,  9  La.  213;  Palfrey  v.  Kerr,  8  Mart. 
N.  S.  (La.)  503. 

74.  Cheshire  r.  Bailev,  [1905]  1  K.  B.  237, 
74  L.  J.  K.  B.  176,  92"^L.  T.  Rep.  N.  S.  142, 
21  T.  L.  R.  130,  53  Wkly.  Rep.  322. 

Trespass  ordered  by  master. — A  master  who 
ordered  his  servants  to  break  and  enter  plain- 
tiff's locked  room  in  a  building  in  which  they 
were  decorating,  for  the  purpose  of  complet- 
ing the  work,  is  not  liable  for  a  larceny  com- 


mitted by  the  servants  while  in  the  room. 
Searle  v.  Parke,  68  N.  H.  311,  34  Atl.  744. 
The  larceny  of  a  servant,  not  authorized  or 
ratified,  immediately  following  an  unlawful 
trespass,  which  trespass  was  directed  and 
authorized  by  the  master,  such  larceny  hav- 
ing been  committed,  not  as  a  means  or  for  the 
purpose  of  performing  the  master's  work,  or 
connected  with  the  trespass,  is  not  within 
the  scope  of  his  authority  and  does  not  make 
the  master  liable.  Harbison  v.  Iliff,  10  Ohio 
S.  &  C.  PI.  Dec.  58.  8  Ohio  N.  P.  372. 

Larceny  by  watchman. —  But  where  a  guard 
employed  to  protect  the  building  from  bur- 
glars enters  and  himself  commits  larceny,  the 
emploj-er  of  the  guard  is  liable  to  the  owner 
of  the  building,  although  the  act  is  outside 
of  the  scope  of  the  servant's  employment. 
Williams  v.  Brooklyn  Dist.  Tel.  Co.,  12  Misc. 
(N.  Y.)  565,  33  N.  Y.  Suppl.  849.  See  also 
Warehousemen. 

75.  Candift'  v.  Louisville,  etc.,  R.  Co.,  42 
La.  Ann.  477,  7  So.  601. 

76.  Lloyd  v.  Nelson  Business  College,  13 
Ohio  Cir.  Ct.  358,  7  Ohio  Cir.  Dec.  318.  And 
see  infra,  V,  A,  4. 

77.  Alahama. —  Lookout  Mountain  Iron  Co. 
f.  Lea,  144  Ala.  169,  39  So.  1017;  Mont- 
gomery Gas  Light  Co.  v.  Montgomery,  etc., 
R.  Co.,  86  Ala.  372,  5  So.  735. 

Delaware. —  Ford  t*.  Charles  Warner  Co.,  1 
Marv.  88,  37  Atl.  39;  Wilson  v.  Rockland 
Mfg.  Co.,  2  Harr.  67. 

Georgia. —  Macon,  etc.,  R.  Co.  v.  Davis,  13 
Ga.  68;  Scudder  v.  Woodbridge,  1  Ga.  195. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Harmon, 
47  HI.  298,  95  Am.  Dec.  489;  American  Ex- 
press Co.  r.  Haggard,  37  HI.  465,  87  Am. 
Dec.  257;  Korah  v.  Ottawa,  32  HI.  121,  83 
Am.  Dec.  255;  St.  Louis,  etc.,  R.  Co.  v. 
Dalby,  19  111.  353. 

Indiana. —  Brudi  v.  Luhrman,  26  Ind.  App. 
221,  59  N.  E.  409. 

Kentucky. —  Johnson  v.  Small,  5  B.  Mon. 
25. 

Louisiana. —  Levins  v.  Bancroft,  114  La. 
105,  38  So.  72;  Costa  v.  Yochim,  104  La. 
170,  28  So.  992;  Hart  v.  New  Orleans,  etc., 
R.  Co.,  1  Rob.  178,  36  Am.  Dec.  689;  Gail- 
lardet  r.  Demarics,  18  La.  490. 

Massachusetts. — Powell  v.  Deveney,  3  Cush. 
300,  50  Am.  Dec.  738 ;  Gray  r.  Portland  Bank, 
3  Mass.  364,  3  Am.  Dec.  156. 
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third  persons  by  the  negligence  of  his  driver  in  leaving  them  unattended  or 
unhitciied,  or  in  driving  them.'^'^    The  iiabihty  is  not  limited  to  acts  of  the  serv- 


Michigcm. —  Peek  v.  Michigan  Cent.  R.  Co., 
57  Mich.  3,  23  N.  W.  466. 

Minnesota. —  Crandall  v.  Boutell,  (1905) 
103  N.  W.  890;  Gunderson  v.  Northwestern 
Elevator  Co.,  47  Minn.  161,  49  N.  W.  694; 
Brazil  v.  Peterson,  44  Minn.  212,  46  N.  W. 
331,  holding  that  the  proprietor  of  a  saloon 
is  liable  for  the  negligence  of  his  bar-keeper 
for  forcibly  ejecting  one  in  an  intoxicated 
and  helpless  condition. 

Missouri. —  Gass  f.  Coblens,  43  Mo.  377; 
Douglass  v.  Stephens,  18  Mo.  362;  Dale  ?;. 
Hill-O'Meara  Constr.  Co.,  108  Mo.  App.  90, 

82  S.  W.  1092. 

Islehraska. —  L.  W.  Pomerene  Co.  v.  White, 
70  Nebr.  171,  97  N.  W.  232. 

'Neio  Hampshire. —  Sinclair  v.  Pearson,  7 
N.  H.  219. 

'Neio  York. —  Lannen  v.  Albany  Gaslight 
Co.,  44  N.  Y.  459;  Kelmer  v.  Reckitt,  75 
N.  Y.  App.  Div.  180,  77  N.  Y.  Suppl.  395; 
Post  V.  Stockwell,  44  Hun  28;  Baxter  v. 
Warner,  6  Hun  585 ;  Harlow  v.  Humiston,  6 
Cow.  189. 

North  Carolina. —  Jones  r.  Glass,  35  N.  C. 
305;  Harriss  v.  Mabry,  23  N.  C.  240;  Camp- 
bell V.  Staiert,  0  N.  C.  389. 

Pennsylvania. —  Brunner  v.  American  Tel., 
etc.,  Co.,  160  Pa.  St.  300,  28  Atl.  690;  Penn- 
sylvania Tel.  Co.  V.  Varnau,  (1888)  15  Atl. 
624;  Shaw  v.  Reed,  9  Watts  &  S.  72;  Myers 
V.  Snyder,  Brightly  489.  See  also  Garner  v. 
Citizens'  Natural  Gas  Co.,  198  Pa.  St.  16,  47 
Atl.  965. 

South  Carolina. — Parker  v.  Gordon,  Dudley 
270;  Moore  v.  Drayton,  Dudley  268;  O'Con- 
nell  f.  Strong,  Dudley  265. 

Tennessee.  —  Puryear  v.  Thompson,  5 
Humphr.  397. 

Vermont.  —  Sherman  v.  Delaware,  etc.. 
Canal  Co.,  71  Vt.  325,  45  Atl.  227;  Tuel  v. 
Weston,  47  Vt.  634. 

Washington. —  Dumontier  v.  Stetson,  etc., 
Mill  Co.,  39  Wash.  264,  81  Pac.  693. 

Wisconsin. —  Lawton  v.  Waite,  103  Wis. 
244,  79  N.  W.  321,  45  L.  R.  A.  616. 

United  States. —  De  Haven  v.  Hennessey 
Bros.,  etc.,  Co.,  137  Fed.  472,  69  C.  C.  A.  620'; 
Lowe  V.  Stockton,  15  Fed.  Cas.  No.  8,567,  4 
Cranch  C.  C.  537. 

England. —  Beard  v.  London  Gen.  Omnibus 
Co.,  L1900]  2  Q,  B.  530,  69  L.  J.  Q.  B.  895, 

83  L.  T.  Rep.  N.  S.  362,  48  Wkly.  Rep.  658. 
See  Abraham  v.  Bullock,  86  L.  T.  Rep.  N.  S. 
796,  50  Wkly.  Rep.  626. 

Canada. —  Stephens  v.  Chausse,  15  Can. 
Sup.  Ct.  379;  Cunningham  v.  Grand  Trunk  R. 
Co.,  31  U.  C.  Q.  B.  350. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1226. 

Discharge  of  fireworks. —  One  is  liable  for 
personal  injuries  caused  by  the  negligent  dis- 
charge of  fireworks  by  his  servants.  Colvin 
V.  Peabody,  155  Mass.  104,  29  N.  E.  59. 

Leaving  trap-door  or  coal-hole  open. — 
Where  a  servant,  whose  work  requires  him  to 
open  a  trap-door  or  coal-hole,  or  like  con- 
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trivance,  fails  to  close  it,  the  master  is  liable 
for  injuries  resulting  to  third  persons  there- 
from. Ray  V.  Jones,  etc.,  Co.,  92  Minn.  101, 
99  N.  W.  782;  Todd  v.  Havlin,  72  Mo.  App. 
565.    And  see  infra,  V,  A,  4,  a. 

Contagious  disease. —  Where  a  person,  in 
purchasing  a  ticket  at  a  railroad  station, 
contracts  a  contagious  disease  from  the  ticket 
agent,  the  railroad  company  is  not  liable  in 
damages,  unless  it  be  shown  that  it,  or  its 
superior  officers,  knew  that  the  agent  had  the 
disease.  Long  v.  Chicago,  etc.,  R.  Co.,  48 
Kan.  28,  28  Pac.  977,  30  Am.  St.  Rep.  271, 
15  L.  R.  A.  319.  Cojnpare  Missouri,  etc.,  R. 
Co.  V.  Freeman,  (Tex.  Civ.  App.  1903)  73 
S.  W.  542. 

Ground  of  liability.— The  liability  of  a 
master  arising  out  of  an  act  of  negligence 
committed  by  his  servant  does  not  rest  upon 
the  ground  that  the  master  himself  was 
negligent,  but  upon  considerations  of  public 
policy,  which  hold  him  responsible  for  the 
acts  of  his  servants  when  acting  about  his 
business.  Helms  v.  Northern  Pac.  R.  Co., 
120  Fed.  389. 

Medical  examiner  of  accident  insurance 
company. —  Where  one  insured  imder  an  ac- 
cident policy  has  sprained  his  foot,  requiring 
a  plaster  cast  thereon  until  the  injured  liga- 
ments heal,  and  the  agent  of  the  insurer,  in 
making  an  examination,  removes  and  fails  to 
replace  such  cast,  and  an  injury  results,  he 
is  guilty  of  negligence  for  which  the  insurer 
is  liable.  Tompkins  v.  Pacific  Mut.  L.  Ins. 
Co.,  53  W.  Va.  479,  44  S.  E.  439,  97  Am.  St. 
Rep.  1006,  62  L.  R.  A.  489.  Physician  as  in- 
dependent contractor  see  infra,  V,  B,  1,  b. 

Negligence  not  within  scope. —  A  master  is 
not  responsible  to  one  injured  by  the  un- 
authorized and  forbidden  conduct  of  his  em- 
ployees not  within  the  scope  of  their  employ- 
ment, unless  after  knowledge  thereof  he  was 
himself  guilty  of  some  misconduct.  Healy  v. 
Patterson,  123  Iowa  73,  98  N.  W.  576.  Where 
a  servant  acts  under  the  special  orders  of  his 
master,  the  master  is  not  liable  for  his  negli- 
gence in  doing  business  outside  of  the  scope 
of  his  employment.  Wilson  v.  Peverly,  2 
N.  H.  548.  A  master  is  not  answerable  for 
the  negligence  of  his  servant  in  doing  some- 
thing the  master  has  not  ordered  done,  if  he 
has  not  authorized  the  servant  to  exercise 
his  discretion  in  determining  what  to  do. 
St.  Louis  Southwestern  R.  Co.  v.  Mayfield,  35 
Tex.  Civ.  App.  82,  79  S.  W.  365. 

Liability  of  corporations  in  general  see 
CoKPOKATiONS,  10  Cyc.  1221. 

78.  Colorado. —  Pierce  v.  Conners,  20  Colo. 
178,  37  Pac.  721,  46  Am.  St.  Rep.  279. 

Illinois. —  Dinsmoor  v.  Wolber,  85  111.  App. 
152;  L.  Wolff  Mfg.  Co.  v.  Wilson,  46  111. 
App.  381  [affirmed  in  152  111.  9,  38  N.  E. 
694,  26  L.  R.  A.  229]. 

lorua. —  Healy  v.  Johnson,  127  Iowa  221, 
103  N.  W.  92. 

Louisiana. —  Westerfield  v.  Levis,  43  La. 
Ann.  63,  9  So.  52. 
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ant  done  under  tlie  master's  instructions  or  approved  by  the  master  during  the 
service.'^  It  is  immaterial  that  the  master  was  not  present  at  the  time,^^  that  he 
Jiad  no  actual  notice  of  the  omission  constituting  the  servant's  negligence,^^  tliat 
lie  had  delegated  to  a  third  person  the  power  to  give  the  servant  instructions  as 
to  his  work,^^  or  that  the  servant  acted  without  the  knowledge  or  contrary  to  the 
wishes  of  his  master.^^  The  general  rule  is  that  the  liabiUty  of  the  master  for  the 
negligence  of  his  servant  is  not  affected  by  the  fact  that  he*^  exercised  all  possible 
care  in  the  selection  of  the  servant,^^  although  the  rule  is  otherwise,  where  it  is 
sought  to  make  the  master  liable  for  the  acts  or  omissions  from  want  of  skill  by 
one  employed  by  him  in  some  independent  work,^^  or  wdiere  the  master  is  sued  by 
one  servant  for  the  negHgence  of  a  fellow  servant.^^  Plaintiff  cannot  recover, 
although  defendant's  servant  was  negligent  in  the  scope  of  his  employment,  if 
plaintiff  himself  was  guilty  of  contributory  negligence.^'^  But  the  concurrent 
negligence  of  a  third  person  is  not  a  defense  any  more  than  if  the  master 
himself  was  the  person  alleged  to  be  guilty  of  negligence.^^ 

(ii)  Other  Torts.  In  respect  of  other  torts  committed  by  the  servant  there 
can  be  no  question  but  that  the  master  is  liable,  at  the  present  day,  for  an  assault,^ 


Massachusetts. —  McDonald  v.  Snelling,  14 
Allen  290,  92  Am.  Dec.  768. 

New  York. —  Wolfe  v.  Mersereau,  4  Duer 
473. 

Pennsylvania.  —  Hummell  i\  Wester, 
Brightly  133. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1227. 

Application  of  rule. —  If  a  servant  causes  a 
runaway  by  his  own  negligence  and  runs 
against  a  cart  intentionally  and  with  a  view 
to  the  best  interests  of  his  employer,  the 
master  is  not  exempt  from  liability  because 
the  servant  ran  against  the  cart  of  the  third 
person  to  save  himself  from  greater  peril,  if 
it  was  also  for  his  master's  interest.  And 
even  though  the  horses  ran  away  without  any 
negligence  of  the  servant,  the  owner  is  liable 
if  the  servant  caused  the  injury  by  running 
against  the  wagon,  although  he  ran  against 
it  solely  with  a  view  to  his  own  personal 
safety,  provided  the  act  was  a  prudent  one  by 
which  to  stop  the  horses  Wolfe  v.  Mersereau, 
4  Duer  (N.  Y.)  473. 

Third  person  driving. —  In  an  action  for 
damages  for  injuries  resulting  from  negli- 
gence of  a  servant  in  driving  a  cart,  the  em- 
ployer is  liable,  although  the  servant  was 
not  driving  at  the  time  of  the  accident,  but 
had  surrendered  the  reins  to  a  person  riding 
with  him,  and  who  was  not  in  the  service  of 
defendant.  Booth  v.  Mister,  7  C.  &  P.  66,  32 
E.  C.  L.  502. 

Want  of  negligence. —  Of  course  the  owner 
is  not  liable  where  the  liorses  ran  away  with- 
out any  negligence  on  the  part  of  the  driver. 
Steudle  i\  Rentchler,  64  111.  161. 

Statutes. —  A  master  is  not  liable,  under 
Mass.  Eev.  St.  c.  51,  §  3,  for  the  damages 
sustained  by  any  party  by  reason  of  the 
omission  of  his  servant  seasonably  to  drive 
the  master's  vehicle  to  the  right  of  the  middle 
of  the  traveled  part  of  a  road  when  meeting 
another  vehicle.  Goodhue  v.  Dix,  2  Gray 
(Mass.)  181.  , 

Leaving  team  unattended  on  highway  gen- 
erally see  Streets  and  Highways. 


79.  Keep  v.  Walsh,  17  N.  Y.  App.  Div.  104, 
44  N.  Y.  Suppl.  944. 

80.  See  supra,  V,  A,  3,  a,  (i). 

81.  Burt  r.  Wrigley,  43  111.  App.  367.  And 
see  supra,  V,  A,  3,  a,  (i). 

82.  Clark  v.  Geer,  86  Fed.  447,  32  C.  C.  A. 
295. 

83.  Whaley  v.  Citizens'  Nat.  Bank,  28  Pa. 
Super.  Ct.  531.    And  see  infra,  V,  A,  4,  b. 

84.  Connolly  v.  Des  Moines  Inv.  Co.,  130 
Iowa  633,  105  N.  W.  400;  Hays  v.  Millar, 
77  Pa.  St.  238,  18  Am.  Rep.  445;  Shaw  v. 
Peed,  9  Watts  &  S.  (Pa.)  72;  St.  Louis,  etc., 
R.  Co.  r.  Miller,  27  Tex.  Civ.  App.  344,  66 
S.  W.  139. 

85.  Hays  v.  Millar,  77  Pa.  St.  238,  18  Am. 
Rep.  445.    And  see  infra,  V,  B,  3,  e. 

86.  See  supra,  IV,  G. 

87.  See  Dufour  v.  Central  Pac.  R.  Co.,  67 
Cal.  319,  7  Pac.  769;  Hector  Min.  Co.  v. 
Robertson,  22  Colo.  491,  45  Pac.  406;  Western 
Union  Tel.  Co.  v.  Quinn,  56  111.  319;  Stone 
V.  Western  Transp.  Co.,  38  N.  Y.  240;  Van 
Tlouten  v.  Fleischman,  1  Misc.  (N.  Y.)  130, 
20  N.  Y.  Suppl.  643  [affirmed  in  142  N.  Y. 
024,  37  N.  E.  565];  Rahn  v.  Singer  Mfg. 
Co.,  26  Fed.  912  [affirmed  in  132  U.  S.  578, 
10  Sup.  Ct.  175,  33  L.  ed.  440].  See  also 
Corneilson  v.  Eastern  R.  Co.,  50  Minn.  23, 
52  X.  W.  224.    See,  generallv,  Negligence. 

88.  Andrews  v.  Boedecker,  126  111.  605,  18 
N.  E.  651,  9  Am.  St.  Rep.  649  [affirming 
27  111.  App.  30]  ;  Lane  v.  Atlantic  Works,  107 
Mass.  104. 

Intervention  of  act  of  third  person. — ^Where 
the  negligence  of  a  servant  is  an  effective 
cause  of  an  injury,  the  intervention,  between 
the  negligence  of  the  servant  and  the  injury, 
of  the  negligence  of  another  person  which  im- 
mediately causes  the  injury  does  not  relieve 
the  master  from  his  liability  for  the  negli- 
gence of  his  servant.  Engelhart  v.  Farrant. 
[18971  1  Q.  B.  240,  06  L.  J.  Q.  B.  122^ 
75  L.  T.  Rep.  N.  S.  617,  45  Wkly.  Rep.  179. 

89.  See,  generally.  Negligence. 

90.  Cahfornta. —  Wade  r.  Thayer,  40  Cal. 
578. 
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false  arrest  and  iinprisoiimeiit,^^  malicious  prosecution,^^  trespass,^  conversion,^*  or 
alibeP^  by  his  servant  in  the  scope  of  Jiis  employment.    On  the  other  hand  he  is 


Illinois. —  Ziegenhein  v.  Smith,  116  111. 
App.  80;  Illinois  Steel  Co.  v.  Novak,  84  111. 
App.  641  [affirmed  in  184  111.  501,  56  N.  E. 
906]  ;  Alton  R.,  etc.,  Co.  v.  Cox,  84  111.  App. 
202 ;  Mogk  v.  Chicago  City  R.  Co.,  80  111.  App. 
411;  Arasmith  i\  Temple,  11  111.  App.  39. 

Indiana. —  Dickson  v.  Waldron,  135  Ind. 
507,  34  N.  E.  506,  35  N.  E.  1,  41  Am.  St. 
Rep.  440,  24  L.  R.  A.  483,  488 ;  Oakland  City 
Agricultural,  etc.,  Soc.  v.  Bingham,  4  Ind. 
App.  545,  31  N.  E.  383. 

Iowa. —  McDonald  v.  Franchere,  102  Iowa 
496,  71  N.  W.  427;  Johnson  v.  Chicago,  etc., 
R.  Co.,  58  Iowa  348,  12  N.  W.  329. 

Massachusetts. —  Grav  v.  Boston,  etc.,  R. 
Co.,  168  Mass.  20,  40  N.  E.  397. 

Missouri. —  Canfield  v.  Chicago,  etc.,  R. 
Co.,  59  Mo.  App.  354. 

New  York. —  Rounds  v.  Delaware,  etc.,  R. 
Co.,  64  N.  Y.  129,  21  Am.  Rep.  597  [affirm- 
ing 3  Hun  329,  5  Thomps.  &  C.  475]  ;  Peddie 
V.  Gaily,  109  N.  Y.  App.  Div.  178,  95  N.  Y. 
Suppl.  652;  O'Connell  v.  Samuel,  81  Hun 
357,  30  N.  Y.  Suppl.  889 ;  Griffith  v.  Friendly, 
30  Misc.  393,  02  N.  Y.  Suppl.  391. 

Wisconsin. —  Bergman  v.  Hendrickson,  100 
Wis.  434,  82  N".  W.  304,  80  Am.  St.  Rep.  475; 
Rogahn  v.  Moore  Mfg.,  etc.,  Co.,  79  Wis.  573, 
48  N.  W.  669. 

Canada. —  Ferguson  v.  Roblin,  17  Ont.  167. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1231. 

Effect  of  being  on  premises  by  invitation. — 
It  would  seem  that  the  liability  of  the  master 
for  the  assault  of  his  servant  is  extended 
where  the  person  assaulted  is  on  the  premises 
of  the  master  at  his  general  or  special  in- 
vitation. Brooks  V.  Jennings  County  Agri- 
cultural Joint-Stock  Assoc.,  35  Ind.  App.  221, 
73  N.  E.  951. 

Liability  of  corporations  in  general  see  Cor- 
porations, 10  Cyc.  1213. 

91.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Hackett,  58  Ark.  381,  24  S.  W.  881,  41  Am. 
St.  Rep.  105. 

Indiana. —  Dickson  v.  Waldron,  135  Ind, 
507,  34  N.  E.  506,  35  N.  E.  1,  41  Am.  St.  Rep. 
440,  24  L.  R.  A.  483,  488. 

Minnesota. — Smath  v.  Munch,  65  Minn.  250, 
68  N.  W.  19. 

Missouri.— Brill  v.  Eddy,  115  Mo.  596,  22 
S.  W.  488;  Knowles  v.  Bullene,  71  Mo.  App. 
341. 

New  York. —  Craven  v.  Bloomingdale,  54 
N.  Y.  App.  Div.  266,  66  N.  Y.  Suppl.  525 
[affirming  30  Misc.  650,  64  N.  Y.  Suppl.  262]  ; 
Hamel  v.  Brooklyn,  etc.,  Ferry  Co.,  1  Silv. 
Sup.  584,  6  N.  Y.  Suppl.  102  [affirmed  in 
125  N.  Y.  707,  26  N.  E.  753];  Kolzem  v. 
Broadway,  etc.,  R.  Co.,  1  Misc.  148,  20  K  Y. 
Suppl.  700;  Mallach  v.  Ridley,  9  N.  Y.  SuppJ. 
922,  24  Abb.  N.  Cas.  172. 

North  Carolina. — Jackson  v.  American  Tel., 
etc.,  Co.,  139  N.  C.  347,  51  S.  E.  1015,  70 
L.  R.  A.  738. 

Rhode  Island. —  Staples  v.  Schmid,  18  R.  I. 
224,  26  Atl.  193,  19  L.  R.  A.  824. 
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Tennessee. —  Eichengreen  v.  Louisville,  etc., 
R.  Co.,  96  Tenn.  229,  34  S.  W.  219,  54  Am. 
St.  Rep.  833,  31  L.  R.  A.  702. 

Wisconsin. —  Cobb  v.  Simon,  124  Wis.  407, 
102  N.  W.  891,  119  Wis.  597,  97  N.  W.  270, 
100  Am.  St.  Rep.  909. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1231. 

Liability  of  corporations  in  general  see  Cor- 
roRATioNS,  10  Cyc.  1217. 

92.  See  infra,  V,  A,  4,  d,  (v). 
Liability  of  corporations  in  general  see  Cor- 

]'ORATioNS,  10  Cyc.  1216. 

93.  Alabama. —  Birmingham  Water- Works 
Co.  V.  Hubbard,  85  Ala.  179,  4  So.  607,  7 
Am.  St.  Rep.  35. 

Illinois. —  Western  Union  Tel.  Co.  v.  Sat- 
terfield,  34  111.  App.  386. 

Massachusetts. —  Elder  v.  Bemis,  2  jNIetc. 
599. 

Michigan. —  Smith  v.  Webster,  23  Mich. 
298. 

Minnesota. —  Lesch  v.  Great  Northern  R. 
Co.,  93  Minn.  435,  101  N.  W.  965. 

Neio  Hampshire. — Searle  v.  Parke,  68  N.  H. 
311,  34  Atl.  744. 

New  York. —  Reed  v.  New  York,  etc.,  Gas 
Co.,  93  N.  Y.  App.  Div.  453,  87  N.  Y.  Suppl. 
810;  Van  Siclen  v.  Jamaica  Electric  Light 
Co.,  45  N.  Y.  App.  Div.  1,  61  N.  Y.  Suppl. 
210  [affirmed  in  108  N.  Y.  650,  61  N.  E. 
1135]  ;  Carman  v.  New  York,  14  Abb.  Pr. 
301. 

Tennessee. —  Luttrell  r.  Hazen,  3  Sneed  20. 

Yermont. —  Andrus  v.  Howard,  36  Vt.  248, 
84  Am.  Dec.  680. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1229. 

Liability  of  corporations  in  general  see 
Corporations,  10  CVc.  1212. 

94.  Minnesota. —  Potulni  v.  Saunders,  37 
Minn.  517,  35  N.  W.  379. 

Missouri. —  Eagle  Constr.  Co.  v.  Wabash  R. 
Co.,  71  Mo.  App.  626. 

New  Hampshire. —  Arthur  v.  Balch,  23 
N.  H.  157. 

Neio  York. —  Buckingham  v.  Vincent,  23 
N.  Y.  App.  Div.  238,  48  N.  Y.  Suppl.  747; 
Electric  Power  Co.  v.  Metropolitan  Tel.,  etc., 
Co.,  75  Hun  68,  27  N.  Y.  Suppl.  93  [affirmed 
in  148  N.  Y.  746,  43  N.  E.  986]. 

Texas. —  Burnett  v.  Oechsner,  92  Tex.  588, 
50  S.  W.  562,  71  Am.  St.  Rep.  880. 

Vermont. —  May  v.  Bliss,  22  Vt.  477. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1229. 

95.  Trapp  i\  Du  Bois,  76  N.  Y.  App.  Div. 
314,  78  N.  Y.  Suppl.  505;  Youm.ans  v.  Paine, 
86  Hun  (N.  Y.)  479,  35  N.  Y.  Suppl.  50 
[reversed  on  other  grounds  in  153  N.  Y.  214, 
47  N.  E.  265];  Citizens'  L.  Assur.  Co.  v. 
Brown,  [1904]  A.  C.  423,  73  L.  J.  P.  C.  102, 
90  L.  T.  Rep.  N.  S.  739,  20  T.  L.  R.  497, 
53  Wkly.  Rep.  176.  See,  generally,  Libel 
AND  Slander. 

Liability  of  corporations  in  general  see 
Corporations,  10  Cyc.  1215. 
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not  liable  for  such  torts  of  the  servant  where  the  act  is  not  within  the  scope 
of  his  einployment.^^ 

4.  Acts  Within  Scope  of  Employment  —  a.  General  Rules.  In  determining 
whether  a  master  is  liable  for  the  torts  of  his  servants  the  most  difficult  (juestion 
is  whether  the  particular  act  or  omission  of  the  servant  causing  the  injury  for 
which  the  master  is  sought  to  be  held  liable  was  committed  within  the  scope  of 
the  servant's  employment;  and  this  question  is  in  most  cases  one  of  fact  to  be 
determined  by  the  jury  from  the  surrounding  facts  and  circumstances.^"^  The 
terms  "course  of  employment"  and  "scope  of  the  authority  "  are  not  susceptible 
of  accurate  delinition.^^  What  acts  are  within  the  scope  of  the  employment  can 
be  determined  by  no  lixed  rule,^^  the  authority  from  the  master  generally  being 


96.  See  cases  cited  xn^ra,  this  note. 
Assault  and  battery. —  Curtis  v.  Dinneen,  4 

Dak.  245,  30  N.  W.  148;  Mogk  v.  Chicago 
City  H.  Co.,  80  111.  i\pp.  411  (holding  that 
a  trespass  committed  by  a  servant  merely 
to  prevent  an  annoyance  to  himself  is  not  an 
act  for  which  the  master  is  liable)  ;  Cofield 
r.  McCabe,  58  Minn.  218,  59  N.  W.  1005  ; 
Weiler  Pennsylvania  R.  Co.,  29  Pittsb.  Leg. 
J.  (Pa.)  347;  Sekator  v.  Lannon,  26  R.  I. 
125,  58  Atl.  456. 

Malicious  prosecution. —  A  master  is  not 
liable  for  a  malicious  prosecution  instigated 
by  his  servant,  in  the  absence  of  evidence  that 
the  master  was  personally  concerned  in  the 
prosecution,  or  of  evidence  of  the  nature  and 
scope  of  the  servant's  employment  sufficient 
to  warrant  an  inference  of  the  servant's  au- 
thorization by  the  master  to  instigate  the 
prosecution.  Staton  v.  Mason,  106  N.  Y.  App. 
Div.  26,  94  N.  Y.  Suppl.  417.  See,  generally. 
Malicious  Prosecution,  ante  p.  1,  et  seq.. 

97.  See  wfra,  V,  C,  7,  a. 

98.  Harbison  v.  Iliff,  10  Ohio  S.  &  C.  PL 
Dec.  58.  8  Ohio  N.  P.  392. 

99.  See  cases  cited  infra,  this  note. 
Mixing  water  with  milk. —  Where  a  servant 

employed  to  deliver  milk  to  a  factory  mixed 
it  with  filthy  water  to  gratify  his  malice 
toward  his  employer,  and  then  delivered  the 
milk,  it  was  held  that  the  tort  was  committed 
within  the  scope  of  his  employment.  Strana- 
lian  Bros.  Catering  Co.  v.  Coit,  55  Ohio  St. 
398,  45  N.  E.  634,  4  L.  R.  A.  N.  S.  506. 

Use  of  different  means  of  conveyance. — 
Where  a  servant  is  not  shown  to  have  been 
authorized  to  use  a  wagon,  he  haA'ing  previ- 
ously used  a  push-cart  in  the  business,  the 
master  is  not  liable  for  injuries  inflicted  on 
a  third  person  by  the  use  of  such  wagon. 
Wilson  V.  Pennsylvania  R.  Co.,  63  N.  J.  L. 
385,  43  Atl.  894.  And  where  a  servant  was 
sent  on  an  errand,  and  without  the  consent 
or  knowledge  of  the  master  wrongfully  took 
possession  of  a  horse  and  buggy  and  there- 
with ran  plaintiff  down,  the  master  was  not 
liable.    Stretton  v.  Toronto,  13  Ont.  139. 

The  closing  of  a  trap-door  or  coal-hole, 
or  the  like,  where  the  servant's  duties  re- 
quired him  to  open  it  to  perform  his  work, 
is  considered  to  be  within  the  scope  of  his 
employment.  Burt  v.  Wrigley,  43  111.  Ar»p. 
367;  Rav  v.  Jones,  etc.,  Co., '92  Minn.  101, 
99  N.  W.  7'^2;  Todd  p.  Tlavlin,  72  Mo.  App. 
565;  Pomerens  Co.  v.  White,  70  Nebr.  171, 


97  N.  W.  232;  Minns  v.  Omemee,  2  Ont.  L. 
Rep.  579.  But  see  King  v.  Herb,  18  Ohio 
Cir.  Ct.  41,  9  Ohio  Cir.  Dec.  797. 

Setting  up  goods  sold. —  Where  machinery 
or  hardware  is  sold  under  an  agreement 
whereby  the  seller  is  to  set  it  up,  the  acts 
of  the  servant  in  setting  it  up  in  a  defective 
manner  (Crandall  v.  Boutell,  95  Minn.  114, 
103  N.  W.  890;  Wrought-Iron  Range  Co.  v. 
Graham,  80  Fed.  474,  25  C.  C.  A.  570),  or 
testing  it  to  discover  defects  after  it  was  set 
up  (Wright  Steam  Engine  Works  v.  Law- 
rence Cement  Co.,  167  N.  Y.  440,  60  N.  E. 
739),  are  within  the  scope  of  his  employment. 

Persons  employed  in  different  branches  of 
work. —  Where  servants  engaged  in  running 
a  steamboat  used  to  carry  persons  to  a  rail- 
way, both  steamboat  and  railway  being  owned 
by  the  same  person,  mismanaged  the  railway 
so  as  to  cause  injuries  to  third  persons,  noth- 
ing being  shown  as  to  any  authority  or  right 
on  their  part  to  operate  the  railway,  the 
act  was  not  within  the  scope  of  their  em- 
ployment. Biederman  v.  Brown,  49  111.  App. 
483. 

Where  one  went  to  an  express  office  to  ob- 
tain an  overcharge  paid  by  him,  and  the  agent 
maltreated  him  t)ecause  he  had  demanded  and 
received  the  overcharge,  the  act  was  con- 
sidered to  be  so  within  the  scope  of  the 
agent's  employment  as  to  render  the  express 
company  liable  therefor.  Richberger  v. 
American  Express  Co.,  73  Miss.  161,  18  So. 
922,  55  Am.  St.  Rep.  522,  31  L.  R.  A.  390. 
But  see  Bowen  v.  Illinois  Cent.  R.  Co.,  136 
Fed.  306,  69  C.  C.  A.  444,  70  L.  R.  A.  915. 

Use  of  elevators  as  within  scope  of  employ- 
ment see  Cullen  v.  Higgins,  216  111.  78,  74 
N.  E.  698;  Hall  v.  Poole,  94  Md.  171,  50 
Atl.  703;  Gibson  v.  International  Trust  Co., 
177  Mass.  100,  58  N.  E.  278,  52  L.  R.  A.  928; 
Cogswell  V.  Rochester  Mach.  Screw  Co.,  39 
N.  Y.  App.  Div.  223,  57  N.  Y.  Suppl.  145; 
Jossaers  v.  Walker,  14  N.  Y.  App.  Div.  303, 
43  N.  Y.  Suppl.  891;  Arzt  v.  Lit,  198  Pa. 
St.  519,  48  Atl.  297;  Stephens  v.  Chausse, 
15  Can.  Sup.  Ct.  379. 

Acts  within  scope  of  employment  in  gen- 
eral see  Phelon  v.  Stiles,  43  Conn.  426  (leav- 
ing part  of  load  on  side  of  highwav)  ;  Camp 
r.^Hnll,  39  Fla.  535,  22  So.  792;  Holmes  v. 
Tennessee  Coal,  etc.,  R.  Co.,  49  La.  Ann. 
1465,  22  So.  403;  Evans  v.  Davidson,  53  Md. 
245,  36  Am.  Rep.  400  (striking  cow  with 
stone  while  driving  out  of  master's  field)  ; 
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gatherable  from  the  surrounding  circumstances.^  An  act  is  within  the  scope  of 
the  servant's  employment,  where  necessary  to  accomplish  the  purpose  of  his 
employment,  and  intended  for  that  purpose,'^  although  in  excess  of  the  powers 
actually  conferred  on  the  servant  by  the  master.^  Tiie  purpose  of  the  act  rather 
than  its  method  of  performance  is  the  test  of  the  scope  of  employment/  But  the 
act  cannot  be  said  to  be  within  the  scope  of  the  employment  merely  because  done 
with  intent  to  benefit  or  serve  the  master,^  nor  merely  because  the  injuries  com- 


Eidge  X).  Eailroad  Transfer  Co.,  56  Mo.  App. 
133  (delivery  of  goods  on  platform  of  ele- 
vator) ;  Price  f.  Simon,  62  N.  J.  L.  153,  40  Atl. 
689  (iceman  running  in  street  with  open  ico 
tongs)  ;  P.  Cox  Shoe  Mfg.  Co.  v.  Gorsline, 
63  N.  Y.  App.  Div.  517,  71  N.  Y.  Suppl.  619; 
Riegler  v.  Tribune  Assoc.,  40  N.  Y.  App.  Div. 
324,  57  N.  Y.  Suppl  989  [affirmed  in  167 
N.  Y.  542,  60  N.  E.  1119];  Kavanagh  v. 
Vollmer,  84  N.  Y.  Suppl.  475  (use  of  water 
in  sweeping  sidewalk)  ;  Hyman  v.  Tilton,  208 
Pa.  St.  641,  57  Atl.  1124  (causing  boy  to 
fall  off  wagon  which  servant  was  driv- 
ing). 

Acts  outside  scope  of  empl03mient  in  gen- 
eral see  Williams  v.  Mineral  City  Park 
Assoc.,  128  Iowa  32,  102  N.  W.  783,  111  Am. 
St.  Rep.  184,  1  L.  E.  A.  N.  S.  427  (use  of 
beer  bottles  by  members  of  band  playing  at 
place  of  amusement)  ;  Graham  v.  St.  Charles 
St.  R.  Co.,  47  La.  Ann.  1656,  18  So.  707,  49 
Am.  St.  Eep.  436  (discrimination  of  foreman 
in  employing  laborers)  ;  Brown  v.  Jarvis 
Engineering  Co.,  166  Mass.  75,  43  N.  E.  1118, 
55  Am.  St.  Eep.  382,  32  L.  E.  A.  605 ;  Smith 
V.  Spitz,  156  Mass.  319,  31  N.  E.  5  (bill- 
poster leaving  bills  in  road  miles  away  ifrom 
bill-boards)  ;  Wiltse  v.  State  Eoad  Bridge 
Co.,  63  Mich.  639,  30  N.  W.  370;  Aycrigg  v. 
New  York,  etc.,  E.  Co.,  30  N.  J.  L.  460  (mas- 
ter of  ferry-boat  towing  burning  barge)  ;  Eay 
i'.  Keene,  19  K  Y.  App.  Div.  147, 
45  N.  Y.  Suppl.  896  [affirmed  in  160 
N.  Y.  706,  57  N.  E.  1123]  (act  of  serv- 
ant who  was  trainer  of  horses  for  hts  master 
in  compelling  exercise  boy  to  ride  a  horse  of 
third  person  in  which  master  was  not  inter- 
ested) ;  McCaulev  V.  Fidelity,  etc.,  Co.,  16 
Misc.  (N.  Y.)  574,  38  N.  Y.  Suppl.  773  (de- 
taching gas-pipes  in  replacing  broken  glass)  ; 
Williams  v.  Gobble,  106  Tenn.  367,  61  S.  W. 
51;  San  Antonio,  etc.,  E.  Co.  v.  Belt,  (Tex. 
Civ.  App.  1898)  46  S.  W.  374  (stopping  run- 
away horse)  ;  Winkler  v.  Fisher,  95  Wis.  355, 
70  N.  W.  477  (shooting  squirrels  in  woods 
where  sent  to  shoot  crows  in  field)  ;  Beard 
V.  London  Gen.  Omnibus  Co.,  [1900]  2  Q.  B. 
530,  69  L.  J.  Q.  B.  895,  83  L.  T.  Eep.  N.  S. 
362,  48  Wkly.  Eep.  658  (driving  of  omnibus 
by  conductor ) . 

Acts  of  railroad  employees  within  scope 
of  employment  in  general  see  East  St.  Louis 
Connecting  E.  Co.  v.  Eeames,  173  111.  582,  51 
N.  E.  68;  Scott  v.  St.  Louis,  etc.,  E.  Co., 
112  Iowa  54,  83  N.  W.  818;  Baxter  v.  Chi- 
cago, etc.,  E.  Co.,  87  Iowa  488,  54  N.  W.  350 
(removal  of  dead  animal  by  section  men  not 
employed  on  section  where  animal  killed)  ; 
Hawks  V.  Locke,  139  Mass.  205,  1  N.  E. 
543,  52  Am.  Eep.  702    (driving  swine  to 
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place  of  safety  after  wreck)  ;  Chapman  v. 
New  York  Cent.  E.  Co.,  33  N.  Y.  369,  88 
Am.  Dec.  392  [affirming  31  Barb.  399]  (leav- 
ing bars  down  whereby  cattle  escaped  on 
track)  ;  Tinker  v.  New  York,  etc.,  E.  Co., 
71  Hun  (N.  Y.)  431,  24  N.  Y.  Suppl.  977 
(leaving  timber  on  railroad  right  of  way 
near  highway)  ;  Gross  v.  Pennsylvania,  etc., 
E.  Co.,  16  N.  Y.  Suppl.  616;  Ft.  Worth,  etc., 
E.  Co.  V.  Smith,  (Tex.  Civ.  App.  1894)  25 
S.  W.  1032  (dumping  dirt  against  house  of 
third  person) . 

Acts  of  railroad  servants  not  within  scope 
of  employment  in  general  see  Gilliam  c. 
South,  etc.,  Alabama  E.  Co.,  70  Ala.  208; 
Hopkins  v.  Western  Pac.  E.  Co.,  50  Cal.  190; 
Keating  v.  Michigan  Cent.  E.  Co.,  97  Mich. 
154,  56  N.  W.  346,  37  Am.  St.  Eep.  328; 
Burger  v.  St.  Louis,  etc.,  E.  Co.,  123  Mo.  679, 
27  S.  W.  393;  Jackson  v.  St.  Louis,  etc.,  E. 
Co.,  87  Mo.  422,  56  Am.  Eep.  460;  Bequette 
V.  St.  Louis  Iron  Mountain,  etc.,  E.  Co.,  86 
Mo.  App.  601;  Murphey  v.  Philadelphia  Eapid 
Transit  Co.,  30  Pa.  Super  Ct.  87  ( motor- 
man  leaving  car  and  attempting  to  start 
horses  obstructing  track)  ;  Davenport  v. 
Charleston,  etc.,  E.  Co.,  72  S.  C.  205,  51  S.  E. 
677,  110  Am.  St.  Eep.  598  (throwing  bricks 
at  dwelling-house  near  track  from  moving 
freight  train)  ;  St.  Louis  Southwestern  E.  Co. 
V.  Mayfield,  35  Tex.  Civ.  App.  82,  79  S.  W. 
365;  Eobinson  v.  McNeill,  18  Wash.  163,  51 
Pac.  355  (loan  of  hand-car). 

1.  Leggett  V.  Simmons,  7  Sm.  &  M.  (Miss.) 
348. 

2.  Evansville,  etc.,  E.  Co.  v.  Baum,  26  Ind. 
70;  West  Jersey,  etc.,  E.  Co.  v.  Welsh,  62 
N.  J.  L.  655,  42  Atl.  736,  holding  that  a 
servant  has  implied  authority  to  do  what  is 
necessary  to  protect  his  master's  property  or 
fulfil  the  duty  intrusted  to  him. 

3.  St.  Louis,  etc.,  E.  Co.  v.  Hackett,  58 
Ark.  381,  24  S.  W.  881,  41  Am.  St.  Eep.  105; 
Chicago,  etc.,  E.  Co.  v.  Sykes,  96  111.  162; 
Lynch  v.  Metropolitan  El.  E.  Co.,  90  N.  Y. 
77,  43  Am.  Eep.  141  [affirming  24  Hun  506]  ; 
Levy  V.  Ely,  48  N.  Y.  App.  Div.  554,  62  N.  Y. 
Suppl.  855. 

Liability  of  corporations  in  general  see 
Corporations,  10  Cvc.  1205  note  66. 

4.  Cobb  V.  Simon,^  119  Wis.  597,  97  N.  W. 
276,  100  Am.  St.  Eep.  909. 

5.  Brown  v.  Jarvis  Engineering  Co.,  166 
Mass.  75,  43  N.  E.  1118,  55  Am.  St.  Eep. 
382,  32  L.  E.  A.  605;  Daniel  v.  Atlantic 
Coast  Line  E.  Co.,  136  N.  C.  517,  48  S.  E. 
816,  67  L.  E.  A.  455;  Limpus  v.  London 
Gen.  Omnibus  Co.,  1  H.  &  C.  526,  9  Jur. 
N.  S.  333,  32  L.  J.  Exch.  34,  7  L.  T.  Rep. 
N.  S.  641,  11  Wkly.  Eep.  149. 
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plained  of  would  not  have  been  committed  without  the  facilities  afforded  by  the 
servant's  relations  to  his  master,^  nor  because  the  servant  supposed  that  he  pos- 
sessed authority  to  do  the  act  in  question.'^  On  the  other  hand  the  act  may  be 
within  the  scope  of  the  employment,  altliougli  it  is  not  necessary  for  the  proper 
performance  of  the  servant's  duty  to  his  master,^  or  although  it  was  not  done  in  the 
interest  and  business  of  the  master.^  An  act  cannot  be  said  to  be  within  the  scope 
of  the  employment  where  the  master  himself,  if  present,  would  have  no  author- 
ity to  do  the  act;^^  but  this  rule  does  not  prevent  the  holding  of  the  master  liable 
for  the  wrongful  or  excessive  exercise  of  the  servant's  discretion  in  a  case  where 
the  act  done  would  liave  been  lawful  if  the  supposed  circumstances  had  been  real.^^ 
b.  Violations  of  Instructions  or  Orders.  The  fact  that  a  servant,  while 
engaged  in  the  business  of  his  master,  deviates  from  the  master's  instructions 
does  not  of  itself  make  the  act  outside  of  the  scope  of  the  servant's  employment 
so  as  to  absolve  the  master  from  liability.^^  Likewise  a  particular  act  of  a  servant 
may  be  within  the  scope  of  his  employment,  although  it  violates  the  express 
instructions  or  orders  of  the  master.^^ 


6.  Garretzen  r.  Duenckel,  50  Mo.  104.  11 
Am.  Rep.  405. 

7.  Mallach  v.  Ridley,  43  Hun  (N.  Y.)  336. 

8.  McCann  v.  Consolidated  Traction  Co.,  59 
N.  J.  L.  481,  36  Atl.  888,  38  L.  R.  A.  236; 
McCauley  v.  Hiitkoff,  20  Misc.  (N.  Y.)  97, 
45  N.  Y.  Suppl.  85. 

9.  See  Williams  v.  Southern  R.  Co.,  115 
Ky.  320,  73  S.  W.  779,  24  Ky.  L.  Rep.  2214. 

10.  Sagers  v.  Nuckolls,  3  Colo.  App.  95,  32 
Pac.  187;  Mali  v.  Lord,  39  N.  Y.  381,  100 
Am.  Dec.  448;  Poulton  v.  London,  etc.,  R. 
Co.,  L.  R.  2  Q.  B.  534,  8  B.  &  S.  616,  36 
L.  J.  Q.  B.  294,  17  L.  T.  Rep.  N.  S.  11,  16 
Wkly.  Rep.  309;  Lyons  v.  Martin,  8  A.  &  E. 
512,  7  L.  J.  Q.  B.  214,  3  N.  &  P.  509,  35 
E.  C.  L.  707. 

11.  Staples  v.  Schmid,  18  R.  I.  224,  26 
Atl.  193,  19  L.  R.  A.  824. 

The  criterion  of  the  master's  liability  is 
not  whether  the  act  would  have  been  law- 
ful for  the  master  to  have  done  under  the 
circumstances  as  they  actually  existed. 
Staples  V.  Schmid,  18  R.  1.  224,  26  Atl.  193, 
19  L.  R.  A.  824. 

12.  Illinois. —  Armstrong  v.  Cooley,  10  111. 
509.  But  see  Oxford  v.  Peter,  28  III.  434, 
holding  that  where  a  servant  is  directed  to 
drive  cattle  out  of  a  certain  field,  and  he 
drives  them  elsewhere  than  out  of  the  field, 
and  one  of  them  dies,  the  master  is  not  liable. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Randall, 
40  Kan.  421,  19  Pac.  783. 

Minnesota. —  Crandall  v.  Boutell,  95  Minn. 
114,  103  N.  W.  890. 

Mississippi. —  Barmore  v.  Vicksburg,  etc., 
R.  Co.,  85  Miss.  426,  38  So.  210,  70  L.  R.  A. 
627.  See  also  Fairchild  v.  New  Orleans,  etc., 
R.  Co.,  60  Miss.  931,  45  Am.  Rep.  427. 

New  York. —  Cosgrove  v.  O.^^den,  49  N.  Y. 
255,  10  Am.  Rep.  361;  Clark' r.  Koehler,  46 
Hun  536. 

Oregon. —  Oliver  v.  North  Pac.  Transp.  Co., 
3  Oreg.  84. 

Tennessee. —  Eichengreen  v.  Louisville,  etc., 
R.  Co.,  96  Tenn.  220,  34  S.  W.  219,  54  Am. 
St.  Rep.  833,  31  L.  R.  A.  702. 

West  Virginia. — Gregory  v.  Ohio  River  R. 
Co.,  37  W.  Va.  606,  16  S.  E.  819. 


See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1223. 

Discretion  confided  in  servant. —  When  an 
employer  gives  his  servant  general  directions 
as  to  the  business  which  is  intrusted  to  him 
to  perform,  the  emploj'^er  is  held  to  have  co7i- 
fided  in  the  discretion  of  the  servant,  and  is 
answerable  for  all  the  negligent  acts  of  the 
servant  in  the  performance  of  the  duty  re- 
quired and  for  the  damages  resulting  there- 
from. Rosecranes  v.  Iowa,  etc.,  Tel.  Co.,  65 
Iowa  444,  21  N.  W.  769. 

Mistake  as  to  orders. —  Where  a  master 
instructed  his  servant  to  go  to  a  certain  place 
and  kill  a  beef,  and  the  servant  went,  and, 
finding  no  animal  there  but  plaintifi"'s  bull, 
killed  and  dressed  that,  the  master  was 
liable.  Maier  v.  Randolph,  33  Kan.  340,  6 
Pac.  625. 

13.  Alabama. —  Postal  Tel.  Cable  Co.  v. 
Brantle3^  107  Ala.  683,  18  So.  321. 

California. —  Turner  v.  North  Beach,  etc., 
R.  Co.,  34  Cal.  594. 

Florida.—  Camp  v.  Hall,  39  Fla.  535,  22  So. 
792. 

Illinois. —  Consolidated  Ice  Mach.  Co.  v. 
Keifer,  134  111.  481,  25  N.  E.  799,  23  Am.  St. 
Rep.  688,  10  L.  R.  A.  696;  Toledo,  etc.,  R.  Co. 
V.  Harmon,  47  HI.  298,  95  Am.  Dec.  489; 
Dinsmoor  v.  W^olber,  85  111.  App.  152. 

loioa. —  Healy  v.  Johnson,  127  Iowa  221, 
103  N.  W.  92. 

Kentucky. —  Robinson  v.  Webb,  11  Bush 
464. 

Louisiana. —  Winston  v.  Foster,  5  Rob.  113; 
Buel  V.  New  York  Steamer,  17  La.  541. 

Massachusetts. —  Barden  v.  Felch,  109 
Mass.  154;  Southwick  v.  Estes,  7  Cush.  385. 

Michigan. — Fitzsimmons  v.  Milwaukee,  etc., 
R.  Co.,  98  Mich.  257,  57  N.  W.  127. 

Minnesota. —  Smith  v.  Munch,  65  Minn. 
256,  68  N.  W.  19. 

Missouri. —  Snyder  v.  Hannibal,  etc.,  R.  Co., 
60  Mo.  413;  Garretzen  v.  Duenckel,  50  Mo. 
104,  11  Am.  Rep.  405;  Payne  v.  Missouri 
Pac.  R.  Co.,  105  Mo.  App.  155,  79  S.  W. 
719;  Knowles  v.  Bullene,  71  Mo.  App.  341. 

New  Jersey. —  McCann  v.  Consolidated 
Traction  Co.,  59  N.  J.  L.  481,  36  Atl.  888,  38 
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e.  Act  of  Servant  in  His  Own  Behalf  —  (i)  General  Rules.  The  act  of  a 
servant  done  to  effect  some  independent  purpose  of  his  own,  and  not  with  refer- 
ence to  the  service  in  wliich  he  is  employed,  or  while  lie  is  acting  as  his  own 
master  for  the  time  being,  is  ordinarily  held  not  to  be  within  the  scope  of  his 
employment  so  as  to  render  the  master  liable  therefor.^^  If  the  injury  occurs  at 
such  a  time  it  is  immaterial  that  the  facilities  afforded  to  the  servant  by  his  rela- 
tion to  the  master  were  used  in  committing  the  injury,  if  such  facilities  were  not 
used  with  the  authority  or  consent  of  the  master. However,  a  mere  deviation 
by  the  servant  from  the  direct  and  usual  route  does  not  constitute  such  a  turning 
aside  from  pursuing  the  business  of  his  employment  as  to  absolve  the  master  from 
liability.^^    On  the  other  hand  if  a  servant,  such  as  a  driver,  turns  wholly  aside 


L.  R.  A.  236;  Driscoll  v.  Carlin,  50  N.  J.  L. 
28,  11  Atl.  482. 

l^ew  York. —  Cosgrove  v.  Ogden,  49  N.  Y. 
255,  10  Am.  Eep.  361;  Riegler  v.  Tribune 
Assoc.,  40  N.  Y.  App.  Div.  324,  57  N.  Y. 
Suppl.  989;  McCauley  v.  Hutkoff,  20  Misc. 
97,  45  N.  Y,  Suppl.  85.  But  see  Long  v. 
Richmond,  68  N.  Y.  App.  Div.  466,  73  N.  Y. 
Suppl.  912. 

Ohio. —  Harriman  v.  Pittsburgh,  etc.,  R. 
Co.,  45  Ohio  St.  11,  12  N.  E.  451,  4  Am.  St. 
Rep.  507;  Harbison  v.  Iliff,  10  Ohio  S.  &  C. 
PI.  Dec.  58,  8  Ohio  N.  P.  392. 

Oregon. — French  v.  Cresswell,  13  Oreg.  418, 
11  Pac.  62. 

Pennsylvania. —  McCIung  r.  Dearborne,  134 
Pa.  St.  396,  19  Atl.  698,  19  Am.  St.  Rep.  708, 
8  L.  R.  A.  204. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Bulger, 
(1904)  80  S.  W.  557;  St.  Louis  Southwestern 
R.  Co.  V.  Mayfield,  35  Tex.  Civ.  App.  82,  79 
S.  W.  365;  Houston,  etc.,  R.  Co.  v.  Bell, 
(Civ.  App.  1903)  73  S.  W.  56;  Chandler  v. 
Deaton,  1  Tex.  App.  Civ.  Cas.  §  488. 

Wisconsi7i. —  Ccbb  v.  Simon,  119  Wis.  597, 
97  N.  W  276,  100  Am.  St.  Rep.  909 ;  Reinke 
V.  Bentley,  90  Wis.  457,  63  N.  W.  1055. 

United  States. —  Philadelphia,  etc.,  R.  Co. 
V.  Derby,  14  How.  468,  14  L.  ed.  502;  Harris 
V.  Louisville,  etc.,  R.  Co.,  35  Fed.  116;  Heen- 
rich  V.  Pullman  Palace-Car  Co.,  20  Fed.  100. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1224. 

But  see  Axtell  v.  Northern  Pac.  R.  Co.,  9 
Ida.  392,  74  Pac.  1075. 

Use  of  torpedoes. —  The  fact  that  signal 
torpedoes,  negligently  placed  upon  the  track 
by  trainmen,  who  were  authorized  to  use 
them  in  the  management  of  the  train,  were 
put  there  when  there  was  no  necessity  for 
doing  so,  and  contrary  to  the  rules  of  the 
company,  does  not  exempt  the  company  from 
liability  to  one  injured,  without  any  con- 
tributing fault,  by  such  improper  and  negli- 
gent use  of  the  torpedoes.  Harriman  v.  Pitts- 
burgh,  etc.,  R.  Co.,  45  Ohio  St.  11,  12  N.  E. 
451,  4  Am.  St.  Rep.  507.  And  see  infra, 
V,  A,  4,  c,  (II). 

14.  Sullivan  v.  Morrice,  109  111.  App.  650; 
Krzikowsky  v.  Sr>erring,  107  111.  App.  493; 
Chicago  Consol.  Bottling  Co.  v.  McGinnis,  86 
111.  App.  38;  Morier  v.  St.  Paul,  etc.,  R.  Co., 
31  Minn.  351,  17  N.  W.  952,  47  Am.  Rep. 
793;  Barmore  v.  Vicksburg,  etc.,  R.  Co.,  85 
Miss.  426,  38  So.  210,  70  L.  R.  A.  627;  Burke 
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V.  Shaw,  59  Miss.  443,  42  Am.  Rep.  370; 
Cosgrove  v.  Ogden,  49  N.  Y.  255,  10  Am.  Rep. 
361.  Compare  Chapman  v.  New  York  Cent. 
R.  Co.,  33  N.  Y.  3G9,  88  Am.  Dec.  392. 

15.  Chicago  Consol.  Bottling  Co.  v.  McGin- 
nis, 86  111.  App.  38. 

16.  Connecticut. —  Loomis  v.  Hollister,  75 
Conn.  718,  55  Atl.  561;  Ritchie  v.  Waller,  63 
Conn.  155,  28  Atl.  29,  38  Am.  St.  Rep.  361, 
27  L.  R.  A.  161.  But  see  Stone  v.  Hills,  45 
Conn.  44,  29  Am.  Rep.  635. 

Illinois. —  Krzikowsky  v.  Sperring,  107  111. 
App.  493;  Chi^cago  Consol.  Bottling  Co.  v. 
McGinnis,  86  111.  App.  38.  But  see  Chicago 
Consol.  Bottling  Co.  v.  McGinnis,  51  111.  App. 
325,  holding  that  where  a  servant  employed 
in  the  delivery  of  goods  by  wagon  drives  out 
of  the  way  of  his  route  for  the  purpose  of 
visiting  his  home,  the  master  is  not  liable 
for  injuries  to  a  child  caused  by  the  serv- 
ant's negligent  driving  as  he  left  his  home. 

Neiv  York. —  Quinn  r.  Power,  87  N.  Y.  535, 
41  Am.  Rep.  392;  Williams  v.  Koehler,  41 
N.  Y.  App.  Div.  426,  58  N.  Y.  Suppl.  863 
(holding  that  an  owner  of  a  team  is  respon- 
sible for  injuries  caused  by  his  employees 
leaving  the  team  unattended  and  untied  in  a 
street  of  a  populous  city  while  visiting  a  sick 
friend,  although  the  employee  had  deviated 
two  blocks  from  his  course  to  reach  his 
friend's  house)  ;  Geraty  v.  National  Ice  Co.. 
16  N.  Y.  App.  Div.  174,  44  N.  Y.  Suppl.  659.' 
But  see  Cavanagh  v.  Dinsmore,  12  Hun  465, 
holding  that  a  recovery  against  the  master 
cannot  be  had  where  the  servant,  a  truck 
driver  in  defendant's  emploj^ment,  ran  over 
a  person  while  away  from  his  proper  course; 
having  gone,  at  the  request  of  a  third  person, 
a  friend  of  his  own,  to  deliver  a  trunk,  un- 
connected with  defendant's  business, 

South  Dakota. —  Lovejoy  v.  Campbell,  16 
S.  D.  231,  92  N.  W.  24. 

England.—  Sleath  v.  Wilson,  9  C.  &  P.  607, 
2  M.  &  Rob.  181,  38  E.  C.  L.  355. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1223. 

Effort  to  resume  accustomed  place  of  ser- 
vice.—  Where  the  servant  has  departed  from 
his  route  for  personal  purposes,  even  if  the 
master's  liability  is  suspended  while  the  serv- 
ant has  deviated  from  the  route  for  his  own 
purpose,  it  reattaches  when  the  servant  has 
resumed  the  prosecution  of  the  master's  busi- 
ness bv  starting  to  return.  Geraty  v.  Na- 
tional 'ice  Co.,  16  N.  Y.  App.  Div.  174,  44 
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from  tlie  master's  employment  and  goes  on  an  independent  journey,  whollj 
foreign  to  his  employment,  for  a  purpose  exclusively  his  own,  the  master  is  not 
liable  for  his  acts  during  such  time.^''  For  instance,  if  tlie  servant  takes  out  the 
master's  horse  or  team,^^  automobile,^^  or  hand-car,^*^  for  his  own  pleasure  or  pur- 
poses, when  not  acting  for  the  master,  or  after  he  has  been  ordered  to  put  them 
in  the  stable,  the  master  is  not  liable  for  injuries  received  by  third  persons  while 
the  servant  is  thus  acting  for  himself.  So  if  the  act  occurs  while  the  servant  was 
off  duty  for  the  day,^^  or  after  quitting  for  the  day,^^  and  the  act  is  not  in  further- 


N.  Y.  Suppl.  659;  Missouri,  etc.,  R.  Co.  v. 
Edwards,  (Tex.  Civ.  App.  1902)  67  S.  W. 
891;  Merritt  v.  Hepenstal,  25  Can.  Sup.  Ct. 
150. 

It  is  immaterial  that  the  act  occurred  at  a 
place  to  which  the  servant's  duty  did  not 
necessarily  call  him,  if  the  act,  if  continued 
to  its  completion,  would  have  furthered  tlie 
master's  business  and  been  within  the  scope 
of  the  servant's  employment.  Geraty  v.  Na- 
tional Ice  Co.,  16  N.  Y.  App.  Div.  174,  44 
N.  Y.  Suppl.  659. 

Absence  of  specific  orders  as  to  mode  of 
dealing  with  vehicle. —  A  distinction  has  been 
drawn  between  an  employment  where  a  ve- 
hicle is  intrusted  to  a  servant  to  be  used 
entirely  in  his  discretion,  and  an  employ- 
ment where  the  servant  has  specific  orders 
as  to  the  mode  of  dealing  with  the  vehicle. 
Tor  instance,  it  has  been  held  that  where 
the  owner  of  an  express  wagon  intrusted  it 
to  a  servant  with  authority  to  secure  such 
business  as  he  could,  and  the  servant  deviated 
from  his  route  to  get  a  load  of  poles  for 
himself,  and  while  taking  them  home  negli- 
gently ran  over  a  child,  the  owner  was  liable 
for  such  injuries,  although  the  servant  was 
carrying  his  own  property.  Mulvehill  v. 
Bates,  31  Minn.  364,  17  N.  W.  959,  47  Am. 
Eep.  796.  And  see  V'enables  x.  Smith,  2 
Q.  B.  D.  279,  46  L.  J.  Q.  B.  470,  36  L.  T. 
Rep.  N.  S.  509,  25  Wkly.  Rep.  584. 

Combination  of  master's  and  servant's  busi- 
ness.—  If  the  usage  of  the  parties,  under  the 
servant's  contract  of  hiring,  was  of  such  a 
character  that  it  allowed  the  servant  to  at- 
tend to  his  duties  on  such  terms  as  suited 
his  convenience,  and  at  the  time  of  the  com- 
mission of  the  tort  he  was  engaged  in  his 
own  private  business,  but  at  the  same  time 
was  pursuing  defendant's  business  in  the 
service  for  which  he  was  employed,  defend- 
ant would  still  be  liable.  Rahn  v.  Singer 
Mfg.  Co.,  26  Fed.  912. 

Use  of  hand-car. —  In  a  recent  case  in  which 
the  distinction  between  deviating  and  turning 
away  is  thoroughly  discussed,  and  where  the 
authorities  are  reviewed  at  length,  it  was  held 
that  where  an  employee  was  allowed  to  use 
a  railroad  tricycle  to  gather  fuel,  and  he  went 
to  a  certain  point  in  search  of  it,  but  de- 
viated from  his  purpose  of  gathering  the 
same  so  far  as  to  carry  a  sick  friend  to  a 
station  beyond,  and  on  returning  from  the 
station  negligently  struck  plaintiff  before 
reaching  the  point  at  which  he  had  originally 
taken  up  his  sick  friend  and  deviated  from 
his  employment,  the  employee  had  resumed 
the  duties  of  his  employment  so  that  the 
[G7] 


master  was  liable  for  the  accident,  Barmore 
V.  Vicksburg,  etc.,  R.  Co.,  85  Miss.  426,  38 
So.  210,  70  L.  R.  A.  627. 

17.  McCarthy  v.  Timmins,  178  Mass.  378, 
59  N.  E.  1038.  86  Am.  St.  Rep.  490  (where 
driver,  after  master  had  ordered  carriage 
taken  to  barn,  went  in  opposite  direction  for 
the  sole  purpose  of  getting  a  drink,  and  left 
team  unattended  in  front  of  a  saloon)  ; 
Mitchell  V.  Crassweller,  13  C.  B.  237,  17  Jur. 
716,  22  L.  J.  C.  P.  100,  1  Wkly.  Rep.  153,  76 
E.  C.  L.  237. 

18.  Connecticut. —  Fiske  t\  Enders,  73 
Conn.  338,  47  Atl.  681. 

Afichigan. —  Reaume  v.  Newcomb,  124  Mich. 
137,  82  N.  W.  806. 

Neiv  York. —  Fish  v.  Coolidge,  47  N.  Y. 
App.  Div.  159,  62  N.  Y.  Suppl.  238;  Cava- 
nagh  V.  Dinsmore,  12  Hun  465;  Sheridan  v. 
Charlick,  4  Daly  338.  And  see  Long  v.  Rich- 
mond, 68  N.  Y.  App.  Div.  466,  73  N.  Y.  Suppl. 
912. 

North  Carolina. —  Thorp  v.  Minor,  109 
N.  C.  152,  13  S.  E.  702. 

Pennsylvania. —  Bard  v.  Yohn,  26  Pa.  St. 
482. 

Vermont. —  Way  v.  Powers,  57  Vt.  135. 

England. —  Storey  v.  Ashton,  L.  R.  4  Q.  B. 
476,  10  B.  &  S.  337,  38  L.  J.  Q.  B.  223,  17 
Wkly.  Rep.  727;  Sleath  v.  Wilson,  9  C.  &  P. 
607,  2  M.  &  Rob.  181,  38  E.  C.  L.  355. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1220. 

19.  Reynolds  v.  Buck,  127  Iowa  601,  183 
N.  W.  946;  Clark  v.  Buckmobile  Co.,  107 
N.  Y.  App.  Div.  120,  94  N.  Y.  Suppl.  771; 
Stewart  v.  Baruch,  103  N.  Y.  App.  Div.  577, 
93  N.  Y.  Suppl.  161. 

20.  Sammis  v.  Chicago,  etc.,  R.  Co.,  97 
111.  App.  28;  Harrell  v.  Cleveland,  etc.,  R. 
Co.,  27  Ind.  App.  29,  60  N.  E.  717;  Branch 
V.  International,  etc.,  R.  Co.,  92  Tex.  288,  47 
S.  W.  974,  71  Am.  St.  Rep.  844. 

21.  Carl  Corper  Brewing,  etc.,  Co.  v.  Hug- 
gins,  96  111.  App.  144;  Reynolds  v.  Buck,  127 
Iowa  601,  103  N.  W.  946. 

22.  Lima  R.  Co.  v.  Littk,  67  Ohio  St.  91, 
65  N.  E.  861;  Dells  v.  Stollenwerk,  78  Wis. 
339,  47  N.  W.  431.  But  see  Chapman  v.  New 
York  Cent.  R.  Co.,  33  N.  Y.  369,  88  Am.  Dec. 
392  [affirming  31  Barb.  399],  where  a  rail- 
road company  was  held  liable  because  of  the 
act  of  a  servant  in  taking  down  the  bars  in 
a  fence  on  the  side  of  the  track  after  his 
day's  labor  was  over,  where  the  duties  of  the 
employment  required  the  servant  to  attend, 
without  being  specially  directed,  to  anything 
which  required  prompt  attention,  even  though 
after  his  day's  labor. 
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ance  of  the  master's  business  and  in  tiie  line  of  the  servant's  duty,  the  master  i» 
not  hable. 

(ii)  Mischievous  Acts  For  Pleasure  of  Servant.  If  the  servant  does  aa 
act  merely  to  frighten  a  third  person  or  animal,'^^  or  to  perpetrate  a  joke  on  a 
third  person,^^  and  the  act  is  entirely  disconnected  with  the  purpose  of  the 
employment,  the  master  is  generahy  not  liable.  This  rule  is  limited,  however,  in 
some  states  by  the  ''dangerous  appliances"  theory,  that  is,  that  a  servant  cannot 
depart  from  the  duty  intrusted  to  him  when  that  duty  regards  the  rights  of  others, 
in  respect  to  the  employment  of  dangerous  implements  by  the  master  in  the 
prosecution  of  his  business  without  making  the  master  liable  for  the  conse- 
quences.^^ The  act  of  a  servant  in  charge  of  an  engine  in  blowing  off  steam  or 
whisthng,  even  where  purely  mischievous  or  malicious,  has  been  held  within  the 
scope  of  his  employment.^^  So  where  a  servant  in  charge  of  torpedoes  in  use  by 
the  master  negligently  uses  them,^^  or  uses  them  for  his  own  amusement  or  to 
play  a  joke,^^  the  master  is  liable  for  injuries  inflicted  thereby.  On  the  other 
hand  if  torpedoes  are  placed  on  the  track  by  a  servant  not  authorized  to  use  them,, 
and  not  in  furtherance  of  the  interests  of  his  master,^^  as  where  placed  on  the 


23.  Wabash  R.  Co.  v.  Linton,  26  Ind.  App. 
596,  60  N.  E.  313;  Mace  v.  Ashland  Coal, 
etc.,  R.  Co.,  118  Ky.  885,  82  S.  W.  612,  26 
Ky.  L.  Rep.  865;  Guille  v.  Campbell,  200  Pa. 
St.  119,  49  Atl.  938,  86  Am.  St.  Rep.  70,  55 
L.  R.  A.  111. 

24.  Berry  v.  Boston  El.  R.  Co.,  188  Mass. 
536,  74  N.  E.  933;  Canton  Cotton  Warehouse 
Co.  V.  Pool,  78  Miss.  147,  28  So.  823,  84  Am. 
St.  Rep.  620 ;  International,  etc.,  R.  Co.  v. 
Cooper,  88  Tex.  607,  32  S.  W.  517  [.reversing 
(Civ.  App.  1895)  30  S.  W.  470]. 

25.  Barmore  v.  Vicksburg,  etc.,  R.  Co.,  85 
Miss.  426,  38  So.  210,  70  L.  R.  A.  627;  Pitts- 
burgh, etc.,  R.  Co.  V.  Shields,  47  Ohio  St.  387, 
24  N.  E.  658,  21  Am.  St.  Rep.  840,  8  L.  R.  A. 
464;  Euting  v.  Chicago,  etc.,  R.  Co.,  116  Wis. 
13,  92  N.  W.  358,  96  Am.  St.  Rep.  936,  60 
L.  R.  A.  158. 

The  departure  of  a  servant  from  the  em- 
ployment of  a  master  is  to  be  distinguished 
from  his  departure  from  or  neglect  of  a  duty 
connected  with  that  employment;  the  servant 
may  depart  from  his  employment  without 
making  his  master  liable  for  his  negligence 
when  outside  the  employment  of  the  master. 
But  he  cannot  depart  from  a  duty  intrusted 
to  him  when  that  duty  regards  the  rights  of 
others  in  respect  to  the  employment  of  dan- 
gerous instruments  by  the  master  in  the 
prosecution  of  his  business  without  making 
the  master  liable  for  the  consequences. 
Pittsburgh,  etc.,  R.  Co.  v.  Shields,  47  Ohio 
St.  387,  24  N.  E.  658,  21  Am.  St.  Rep.  840,  8 
L.  R.  A.  464. 

What  are  dangerous  appliances. —  A  hand- 
car has  been  held  not  a  dangerous  appliance 
(Branch  v.  International,  etc.,  R.  Co.,  92 
Tex.  288,  47  S.  W.  974,  71  Am.  St.  Rep.  844), 
although  the  contrary  has  also  been  held 
(  Barmore  v.  Vicksburg,  etc.,  R.  Co.,  85  Miss. 
426,  450,  38  So.  210,  70  L.  R.  A.  627).  In 
the  latter  case  the  court  said :  "  The  abso- 
lute duty  of  the  master,  which  cannot  be  dele- 
gated, in  reference  to  the  degree  of  care  de- 
manded in  the  custody,  control,  and  opera- 
tion of  dangerous  instrumentalities,  applies 
not  to  those  alone  which  are  operated  or  pro- 
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pel  led  by  the  power  of  steam,  electricity^ 
powder,  dynamite,  or  kindred  forces,  but  to 
ail  instrumentalities  employed  by  the  master 
which,  by  reason  of  the  method  of  their  opera- 
tion, are  capable  of,  and  liable  to,  inflict 
serious  injury  to  others.  The  motive  power 
is  not  the  sole  consideration  in  determining 
whether  an  instrumentality  falls  within  the; 
general  classincation  of  '  dangerous  agencies 
and  appliances.'  An  attemj)t  has  been  made,, 
in  a  very  few  illogically  reasoned  cases,  to 
draw  a  distinction  between  instrumentalities 
'  dangerous  in  themselves  '  and  those  '  dan- 
gerous by  reason  of  improper  use,'  and  con- 
fine the  master's  liability  to  cases  due  to 
mismanagement  of  the  former  class  alone. 
An  analysis  will  show  that  the  distinction  is^ 
more  imaginary  than  real,  and  too  refined  to 
be  of  any  practical  benefit  as  a  method  of  de- 
termining legal  responsibility." 

26.  Regan  v.  Reed,  96  111.  App.  460;  Al- 
sever  t\  Minneapolis,  etc.,  R.  Co.,  115  Iowa 
338,  88  N.  W.  841,  56  L.  R.  A.  748;  Skipper 
V.  Clifton  Mfg.  Co.,  58  S.  C.  143,  36  S.  E, 
509;  Texas,  etc.,  R.  Co.  r.  Scoville,  62  Fed" 
730,  10  C.  C.  A.  479,  27  L.  R.  A.  179. 
Contra,  International,  etc.,  R.  Co.  v.  Yar- 
brough,  (Tex.  Civ.  App.  1897)  39  S.  W. 
1096.    See  also  Railkoads. 

27.  Merschel  v.  Louisville,  etc.,  R.  Co.,  85 
S.  W.  710,  27  Ky.  L.  Rep.  465  [distinguishing' 
Sullivan  v.  Louisville,  etc.,  R.  Co.,  115  K}^ 
447,  74  S.  W.  171,  24  Ky.  L.  Rep.  2344,  103 
Am.  St.  Rep.  330,  as  a  case  where  the  party 
who  caused  the  injury  did  not  have  the  care, 
and  custody  of  the  torpedo]. 

28.  Pittsburgh,  etc.,  R.  Co.  v.  Shields,  47 
Ohio  St.  387,  24  N.  E.  658,  21  Am.  St.  Rep.. 
840,  8  L.  R.  A.  464;  Harriman  v.  Pittsburgh,, 
etc.,  R.  Co.,  45  Ohio  St.  11,  12  N.  E.  451,  4 
Am.  St.  Rep.  507 ;  Euting  v.  Chicago,  etc.,  R.. 
Co.,  116  Wis.  13,  92  N.  W.  358,  96  Am.  St; 
Rep.  936,  60  L.  R.  A.  158. 

29.  Chicago,  etc.,  R.  Co.  v.  Epperson,  26 
111.  App.  72;  Sullivan  v.  Louisville,  etc.,  R. 
Co.,  115  Ky.  447,  74  S.  W.  171,  24  Ky.  L- 
Rep.  2344,  103  Am,  St.  Rep.  330;  Obertoni 
V.  Boston,  etc.,  R.  Co.,  186  Mass.  481,  71 
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track  for  his  own  amusement,^^  the  master  is  not  Kable,  except  ^^ossiblj  in  those 
states  where  the  "  dangerous  appHances  "  doctrine  is  fully  accepted. 

d.  Particular  Acts  —  (i)  Setting  Fires.  The  building  of  a  fire  in  con- 
nection with  the  destruction  of  rubbish  or  the  clearing  of  land,  or  other  like 
work,  is  usually  considered  as  within  the  scope  of  the  servant's  employment  so  as 
to  make  the  master  liable  for  damages  resulting  therefrom.^^  The  master  is  not 
liable,  however,  where  the  fire  is  kindled  merely  to  serve  a  purpose  of  the 
servant,  having  no  connection  with  the  master's  work.^^ 

(ii)  -Invitation  to  Go  on  P rebuses  or  to  Ride.  An  employer  is  not 
bound  by  the  act  of  his  servant  in  inviting  or  permitting  children  to  be  on  the 
premises.^  On  the  other  hand  it  is  within  the  apparent  authority  of  a  clerk  to 
invite  a  customer  into  that  part  of  the  store  where  the  material  the  customer 
desires  the  purchase  is  kept.^^  But  it  is  not  within  the  scope  of  the  employment 
where  a  servant  directs  a  stranger  to  use  a  passageway  not  usually  used,  where 
the  person  injured  is  a  stranger  who  has  gone  on  the  premises  merely  to  accommo- 
date the  servant.^*^  The  servant  generally  has  no  implied  authority  to  invite  a 
tliird  person,  to  whom  the  master  owes  no  duty,  to  ride  on  a  horse,  wagon,  or  car 
in  charge  of  the  servant.^^ 

(ill)  Assault  and  Battery — (a)  In  General?^  While  an  assault  by  a 
servant  may  be  within  the  scope  of  the  employment  so  as  to  render  the  master 
liable,^^  an  assault  by  a  servant  not  committed  as  a  means  or  for  the  purpose  of 
performing  the  work  which  he  was  employed  to  do  is  ordinarily  not  within  the 
scope  of  his  employment,  and  the  master  is  not  liable  therefor ;     as  where  a 


N.  E.  980,  67  L.  R.  A.  422;  Smith  v.  New 
York  Cent.,  etc.,  R.  Co.,  78  Hun  (N.  Y.)  524, 
29  N.  Y.  Suppl.  540. 

30.  Chicago,  etc.,  R.  Co.  r,  Epperson,  26 
111.  App.  72. 

31.  The  doctrine  of  the  Ohio  cases  supra, 
based  on  the  theory  that  persons  having  in- 
struments of  danger  in  their  custody  must 
keep  them  with  the  utmost  care,  and  that  the 
duty  cannot  be  devolved  upon  another  so  as 
to  absolve  the  master  from  the  consequences 
of  an  injury  caused  to  others  by  the  negli- 
gent manner  in  which  the  duty  in  regard  to 
the  custody  of  such  an  instrument  may  be 
performed,  has  been  repudiated  by  the  courts 
of  Massachusetts  (Obertoni  v.  Boston,  etc.,  R. 
Co.,  186  Mass.  481,  71  N.  E.  980,  67  L.  R.  A. 
422),  and  the  courts  of  Kentucky  (Sullivan 
V.  Louisville,  etc.,  R.  Co.,  115  Ky.  447,  74 
S.  W.  171,  24  Kv.  L.  Rep.  2344,  103  Am.  St. 
Rep.  330). 

32.  Ellegard  v.  Ackland,  43  Minn.  352,  45 
N.  W.  715;  Voegeli  i\  Pickel  Marble,  etc., 
Co.,  49  Mo.  App.  643;  Simons  v.  Monier,  29 
Barb.  (N.  Y.)  419.  But  see  Andrews  v. 
Green,  62  N.  H.  436,  holding  that  where  de- 
fendant's employees,  in  direct  disobedience  of 
his  orders,  and  without  his  or  his  overseer's 
knowledge,  purposely  start  a  fire  in  clearing 
defendant's  field,  which  spreads  to  plaintiff's 
field,  defendant  is  not  liable  for  the  resulting 
damage. 

33.  Morier  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  351,  17  N.  W.  952,  47  Am.  Rep.  793. 

34.  Formall  v.  Standard  Oil  Co.,  127  Mich. 
496,  86  N.  w.  946.  But  see  Houston,  etc.,  R. 
Co.  V.  Bulger,  35  Tex.  Civ.  App.  478,  80  S.  W. 
557.    See,  generally.  Negligence. 

35.  Clack  V.  Southern  Electrical  Supply 
Co.,  72  Mo.  App.  506. 


36.  Lackat  v.  Lutz,  94  Ky.  287,  22  S.  W. 
218,  15  Ky.  L.  Rep.  75. 

37.  See  Schulwitz  v.  Delta  Lumber  Co., 
126  Mich.  559,  85  N.  W.  1075  [followed  in 
Mahler  v.  Stott,  129  Mich.  614,  89  N.  W. 
340].  See  also  Marquis  v.  Robidoux,  19 
Quebec  Super.  Ct.  36],  holding  that  a  serv- 
ant was  not  acting  within  the  scope  of  his 
duties  in  permitting  a  boy  to  remain  in  tho 
wagon  after  discovering  his  presence.  But 
see  Missouri,  etc.,  R.  Co.  v.  Rodgers,  (Tex. 
Civ.  App.  1897)  39  S.  W.  383. 

An  invitation  to  a  child  to  ride  on  a  colt, 
where  the  servant  was  riding  him  to  water 
(Bowler  v.  O'Connell,  162  Mass.  319,  38  N.  E. 
498,  44  Am.  St.  Rep.  359,  27  L.  R.  A.  173) 
or  to  ride  on  a  cart  (Driscoll  v.  Scanlon.  165 
Mass.  348,  43  N.  E.  100,  52  Am.  St.  Rep. 
523)  or  hand-car  (Dawkins  v.  Gulf,  etc.,  R. 
Co.,  77  Tex.  232,  13  S.  W.  984)  is  not  within 
the  scope  of  his  employment. 

38.  Assaults  on  passengers  see  Carriers,  6 
Cyc.  600. 

'Liability  of  corporations  in  general  see 
Corporations,  10  Cyc.  1213. 

39.  Barden  v.  Felch,  109  Mass.  154;  Mc- 
Clung  r.  Dearborne,  134  Pa.  St.  396,  19  Atl. 
698,  19  Am.  St.  Rep.  708,  8  L.  R.  A.  204; 
Houston,  etc.,  R.  Co.  v.  Bell,  (Tex.  Civ.  App. 
1903)  73  S.  W.  56. 

40.  Alabama. —  Palos  Coal,  etc.,  Co.  v. 
Benson,  (1905)  39  So.  727. 

Louisiana. — Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  87,  3  So.  631,  8  Am.  St. 
Rep.  512. 

Massachusetts. —  Fairbanks  v.  Boston  Stor- 
age Warehouse  Co.,  189  Mass.  419,  75  N.  E. 
737,  109  Am.  St.  Rep.  646;  Brown  r.  Boston 
Ice  Co.,  178  Mass.  108,  59  N.  E.  644,  86  Am. 
St.  Rep.  469. 
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servant,  not  engaged  as  a  watchman  or  guard,  throws  a  stone  or  other  object  at  a 
child  annoying  him.^^  And  this  rule  applies  to  servants  of  railroad  companies,*^ 
where  the  person  injured  is  not  a  passenger,^^  so  as  to  render  the  raih'oad  com- 
pany not  liable  where  the  servant  injures  third  persons  by  throwing  from  the  car 
his  own  property  or  property  in  his  custody  not  intrusted  to  the  railroad  com- 
pany as  a  carrier,^^  or  where  he  throws  a  stone  or  other  object  at  persons  near  the 
right  of  way.^^  If  the  master  owes  a  duty  to  the  person  injured,^^  as  where  the 
latter  is  a  passenger, the  master  is  generally  liable  without  regard  to  the  express 
or  implied  authority  of  the  servant  to  commit  the  assault.  And  even  where  the 
master  owes  no  duty  to  the  person  injured,  the  authority  to  use  force  may  be 
implied  from  the  nature  of  the  employment,^^  so  as  to  render  the  master  liable, 


Minnesota. —  Johanson  v.  Pioneer  Fuel  Co., 
72  Minn.  405,  75  N.  W.  719. 

Neiv  York. —  Meehan  v.  Morewood,  52  Hun 
5(56,  5  N.  Y.  Suppl.  710  [affirmed  in  126 
N.  Y.  667,  27  N.  E.  854]. 

Rhode  Island. —  Benton  v.  James  Hill  Mfg. 
Co.,  26  R.  I.  192,  58  Atl.  664. 

Tennessee. — Smith  v.  Memphis,  etc.,  Packet 
Co.,  (1886)  1  S.  W.  104. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1221. 

41.  Benton  v.  James  Hill  Mfg.  Co.,  26 
E.  I.  192,  58  Atl.  664.  See  Kennedy  v.  White, 
91  N.  Y.  App.  Div.  475,  86  N.  Y.  Suppl.  852; 
Kaiser  v.  McLean,  20  N.  Y.  App.  Div.  326,  46 
N.  Y.  Suppl.  1038. 

42.  Georgia. —  Lynch  v.  Florida  Cent.,  etc., 
R.  Co.,  113  Ga.  1105,  39  S.  E.  411,  54  L.  R.  A. 
810,  act  of  station  agent. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Ross,  31 
111.  App.  170,  flagman's  assault  on  boy  throw- 
ing stones  on  track. 

Iowa. —  Porter  v.  Chicago,  etc.,  R.  Co.,  41 
Iowa  358. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Divinney, 
<1902)   69  Pac.  351,  act  of  station  agent. 

Minnesota. —  Campbell  v.  Northern  Pac.  R. 
Co.,  51  Minn.  488,  53  N.  W.  768. 

Pennsylvania. —  Rudgeair  v.  Reading  Trac- 
tion Co.,  180  Pa.  St.  333,  36  Atl.  859,  motor- 
man  getting  off  car  and  assaulting  person 
whose  wagon  was  obstructing  track. 

South  Dakota. —  Waaler  v.  Great  Northern 
R.  Co.,  18  S.  D.  420,  100  N.  W.  1097,  70  L.  R. 
A.  731. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1221. 

Injuries  to  trespassers  on  trains  see  Rail- 
ed ads. 

43.  Assaults  on  passengers  see  Cabrieks, 
6  Cyc.  600. 

44.  Walton  v.  New  York  Cent.  Sleeping 
Car  Co.,  139  Mass.  556,  2  N.  E.  101;  Walker 
V.  Hannibal,  etc.,  R.  Co.,  121  Mo.  575,  26 
S.  W.  360,  42  Am.  St.  Rep.  547,  24  L.  R.  A. 
363;  Cunningham  v.  Grand  Trunk  R.  Co., 
31  U.  C.  Q.  B.  350. 

45.  Georgia  R.,  etc.,  Co.  v.  Wood,  94  Ga. 
124,  21  S.  E.  288,  47  Am.  St.  Rep.  146; 
Dolan  V.  Hubinger,  109  Iowa  408,  80  N.  W. 
514;  Louisville,  etc.,  R.  Co.  v.  Routt,  76 
S.  W.  513,  25  Ky.  L.  Rep.  887. 

46.  See  Johnson  v.  Chicago,  etc.,  R.  Co., 
58  Iowa  348,  12  N.  W.  329,  holding  that  a 
station  agent,  who  ejects  from'  the  station 
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a  person  waiting  for  a  train,  but  not  for  one 
on  defendant's  road,  is  nevertheless  consid- 
ered as  acting  in  the  course  of  his  employ- 
ment by  defendant. 

47.  See  Caerieks,  6  Cyc.  600. 

48.  Illinois. —  Ziegenhein  v.  Smith,  116  111. 
App.  80,  holding  that  where  a  servant  was 
attempting  in  good  faith,  in  his  own  way, 
to  carry  out  the  purpose  for  which  he  was 
employed,  the  master  is  liable. 

Iowa. —  McDonald  v.  Franchere,  102  Iowa 
496,  71  N.  W.  427,  holding  that  a  clerk, 
undertaking  to  obtain  from  a  customer  an 
article  which  he  believed  was  stolen^  is  act- 
ing within  the  scope  of  his  employment. 

Missouri. —  Canfield  v.  Chicago,  etc.,  R.  Co., 
59  Mo.  App.  354. 

New  York. —  See  Geraty  v.  Stern,  30  Hun 
426. 

Wisconsin. —  Rogahn  v.  Moore  Mfg.,  etc., 
Co.,  79  Wis.  573,  48  N.  W.  669. 

Canada. —  Ferguson  v.  Robbin,  17  Ont.  167. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1221. 

But  see  Wagner  v.  Haak,  170'  Pa.  St.  495, 
32  Atl.  1087,  holding  that  a  direction  of  de- 
fendant to  persons  to  go  through  a  certain 
roadway  and  tear  down  a  fence  which  plain- 
tiff had  erected  across  it,  no  matter  what  the 
cost,  and  he  would  stand  by  them,  warrants 
no  implication  of  instructions  for  them  to 
commit  assault  and  battery  on  plaintiff. 

Assault  to  collect  money. — An  assault  com- 
mitted by  a  servant,  whose  duty  it  was  to 
collect  for  property  sold  at  the  time  of  the 
sale,  for  the  purpose  of  compelling  him  to 
pay,  is  within  the  scope  of  the  servant's  em- 
plovment.  Bergman  v.  Hendrickson,  106 
Wis.  434,  82  N.  W.  304,  80  Am.  St.  Rep.  47. 
It  has  been  held,  however,  that  a  lock-keeper 
on  a  canal  is  not  authorized  to  assault  a 
person  not  paying  toll.  Ware  v.  Barataria, 
etc.,  Canal  Co.",  15  La.  169,  35  Am.  Dec.  189. 
And  where  the  assault,  although  connected 
with  the  attempt  to  collect,  is  because  of  per- 
sonal differences  between  the  parties  (Col- 
lette  V.  Rebori,  107  Mo.  App.  711,  82  S.  W. 
552),  where  the  servant  is  merely  authorized 
to  remove  the  goods  sold  with  the  buyer's 
consent  (McGrath  v.  Michaels,  80  N.  Y.  App. 
Div.  458,  81  N.  Y.  Suppl.  109),  where  the 
servant's  instructions  are  not  to  retake  the 
property  sold,  and  the  assault  is  in  connection 
with  an  attempt  to  retake  it  (Feneran  v. 
Singer  Mfg.  Co.,  20  N.  Y.  App.  Div.  574,  47 
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even  tliougli  the  servant  goes  beyond  the  necessity  of  the  situation  and  nses  more 
force  than  necessary ."^^  For  instance  the  authority  to  use  force  is  ordinarily 
implied  where  the  employee  is  a  watchman    or  doorkeeper.^^ 

(b)  Shooting.  If  a  servant  shoots  a  third  person,  the  act  is  ordinarily  not 
within  the  scope  of  his  employment,  especially  where  he  is  not  a  watchman  or 
detective,  or  the  like.^^  And  the  mere  employment  of  a  watchman  to  guard  prop- 
erty and  keep  away  trespassers  does  not  involve  authority  to  shoot  trespassers ; 
and  if  he  shoots  a  third  person,  to  whom  the  master  owes  no  duty,  without  provo- 
cation, no  attempt  to  trespass  having  been  made,^*  or  shoots  a  trespasser  w4io  is 
retreating,^^  the  act  is  not  within  the  scope  of  the  servant's  employment,  so  as  to 
make  the  master  liable.  On  the  other  hand  a  master  is  liable  where  a  third  per- 
son is  shot  by  his  servant,  who  is  authorized  to  make  arrests,  in  connection  with 
making  the  arrest,^*^  or  where  the  master  asks  his  servant  to  assist  him  by  lighting 
an  adversary,  all  being  armed.^'* 

(iv)  Aehest  and  Ealsu  Ij\iprison3IENT.^^  The  arrest,  or  arrest  and  imprison- 
ment, of  a  third  person,  where  done  to  protect  the  business  of  the  master,  may 
be  within  the  scope  of  the  authority  of  a  servant,  so  as  to  make  the  master  liable 
therefor.^^     For  instance,  such  power  may  be  impliedly  vested  in  a  floor- 


Y.  Suppl.  284),  or  where  the  servant  did 
not  demand  immediate  payment  on  delivery, 
but  made  the  assault  next  day,  the  failure 
to  collect  making  the  servant  personally 
liable  (McDermott  r.  American  Brewing  Co., 
105  La.  124,  29  So.  498,  83  Am.  St.  Rep.  225, 
52  L.  R.  A.  684),  the  master  is  not  liable. 

Retaking  property. —  A  servant  sent  to  re- 
take property  is  impliedly  authorized  to  usci 
force  to  recover  it,  so  as  to  make  the  mastei' 
liable  for  assault  in  connection  with  its  re- 
covery. Peddie  v.  Gaily,  109  N".  Y.  App.  Div. 
178,  95  N.  Y.  Suppl.  652;  O'Connell  v. 
Samuel,  81  Hun  (N.  Y.)  357,  30  K  Y.  Suppl. 
889;  Griffith  v.  Friendly,  30  Misc.  (N.  Y.) 
393,  62  N.  Y.  Suppl.  391. 

49.  Rounds  v.  Delaware,  etc.,  R.  Co.,  64 
N.  Y.  129,  21  Am.  Rep.  597  [affirming  3  Hun 
329,  5  Thomps.  &  C.  475].  And  see  Letts  v. 
Hoboken  R.  Warehouse,  etc.,  Co.,  70  N.  J.  L. 
358,  57  Atl.  392. 

And  this  is  so  even  if  the  use  of  any  but 
reasonable  and  necessary  force  is  expressly 
prohibited.  Letts  v.  Hoboken  R.  Warehouse, 
etc.,  Co.,  70  N.  J.  L.  358,  57  Atl.  392;  West 
Jersey,  etc.,  R.  Co.  v.  Welsh,  62  N.  J.  L.  655, 
42  Atl.  736,  72  Am.  St.  Rep.  659. 

Where  the  servant  is  authorized  to  use 
force  against  another  when  necessary  in  exe- 
cuting his  master's  orders  or  in  conducting 
the  business  intrusted  to  him,  the  master 
commits  it  to  him  to  decide  what  degree  of 
force  he  shall  use,  and  if  through  misjudg- 
ment  or  violence  of  temper  the  servant  goe!^ 
beyond  the  necessity  of  the  occasion,  and 
gives  a  right  of  action  to  another,  he  cannot 
be  said,  as  to  third  persons,  to  have  been 
acting  beyond  the  line  of  his  duty,  or  to 
have  departed  from  his  master's  business. 
Rogahn  v.  Moore  Mfg.,  etc.,  Co.,  79  Wis.  573, 
48  N.  W.  669. 

50.  Alton  R.,  etc.,  Co.  v.  Cox,  84  111.  App. 
202;  Gray  v.  Boston,  etc.,  R.  Co.,  168  Mass. 
20,  46  N.  E.  397. 

51.  Dickson  v.  Waldron,  135  Ind.  507,  34 
N.  E.  506,  35  N.  E.  1,  41  Am.  St.  Rep.  440, 
21  L.  R.  A.  483,  488;  Oakland  City  Agricul- 


tural, etc.,  Soc,  V.  Bingham,  4  Ind.  App.  545, 
31  N.  E.  383;  Barabasz  v.  Kabat,  86  Md.  23, 
37  Atl.  720. 

52.  Turley  v.  Boston,  etc.,  R.  Co.,  70  N.  H. 
348,  47  Atl.  201;  Lytle  v.  Crescent  News,  etc., 
Co.,  27  Tex.  Civ.  App.  530,  66  S.  W.  240; 
Bowen  v.  Illinois  Cent.  R.  Co.,  136  Fed.  300, 
69  C.  C.  A.  444,  70  L.  R.  A.  915. 

53.  Belt  R.  Co.  v.  Banicki,  102  111.  App. 
642.  See  also  Holler  v.  Ross,  68  N.  J.  L.  324, 
53  Atl.  472,  96  Am.  St.  Rep.  546,  59  L.  R.  A. 
943  Irevershig  67  N.  J.  L.  60,  50  Atl.  342], 
holding  that  a  servant  employed  to  watch  the 
personal  property  of  his  master  stored  on  the 
land  of  another  is  not  acting  within  the  line 
of  his  duty  where  he  shot  a  person  who  was 
merely  trespassing  on  the  land.  But  see  Letts 
V.  Hoboken  R.  Warehouse,  etc.,  Co.,  70  N.  J.  L. 
358,  57  Atl.  392.  Compare  Magar  v.  Ham- 
mond, 183  N.  Y.  387,  76  N.  E.  474,  3  L.  R.  A. 
N.  S.  1038  {reversing  95  N.  Y.  App.  Div.  249, 
88  N.  Y.  Suppl.  796],  holding  that  the  owner 
of  a  fish  reserve  is  not  liable  for  injuries  to 
a  poacher  who  was  shot  by  a  watchman, 
where  the  shooting  was  accidental  or  merely 
negligent. 

54.  Grimes  v.  Young,  51  N.  Y.  App.  Div. 

239,  64  N.  Y.  Suppl.  859.  See  also  Sandles 
V.  Levenson,  78  N.  Y.  App.  Div.  306,  79  N".  Y. 
Suppl.  959. 

55.  Golden  v.  Newbrand,  52  Iowa  59,  2 
N.  W.  537,  35  Am.  Rep.  257.  But  see  Haehl 
V.  Wabash  R.  Co.,  119  Mo.  325,  24  S.  W.  737. 

56.  Southern  R.  Co.  v.  James,  118  Ga.  340, 
45  S.  E.  303,  63  L.  R.  A.  257.  See  Patter- 
son V.  Maysville,  etc.,  R.  Co.,  78  S.  W.  870, 
25  Ky.  L.  Rep.  1750;  Gerber  v.  Viosca,  8  Rob. 
(La.)  150. 

57.  Eraser  v.  Freeman,  56  Barb.  (N.  Y.)' 
234  [reversed  on  other  grounds  in  43  N.  Y. 
566,  3  Am.  Rep.  740]. 

58.  See,  generally.  False  Imprisonment, 
19  Cyc.  328. 

Liability  of  carriers  see  False  Imprison- 
ment, 19  Cyc.  328. 

59.  Minnesota. — Smith  v.  INIunch,  65  Minn. 
256,  68  N.  W.  19,  arrest,  by  superintendent  of 
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walker,^*^  a  salesman  in  charge  of  the  master's  store,^^  a  watchman,^^  or  a  detective 
but  one  employed  as  a  detective,  nothing  being  shown  as  to  his  authority,  is  not 
necessarily  authorized  to  arrest  and  imprison  a  third  person.^  The  authority 
may  be  implied  when  the  arrest  is  made  by  the  servant  in  the  absence  of  the 
master  for  the  protection  of  property  that  is  in  danger,  and  in  some  cases  it  has 
been  inferred  when  the  arrest  was  to  recover  the  property  back,  or  where  the 
crime  was  at  the  time  being  perpetrated.^"*  Of  course,  if  the  arrest  is  caused  by 
a  servant  having  nothing  to  do  with  the  matters  in  relation  to  which  the  arrest  is 
made,  or  is  not  for  the  purpose  of  protecting  the  employer's  property,  the  master 
is  not  liable.^*'  The  master  is  ordinarily  not  liable  when  the  arrest  is  made  after 
the  supposed  crime  has  been  committed,^^  nor  where  the  object  of  the  arrest  is 
the  punishment  of  the  offense,  rather  than  the  protection  of  the  property .^^ 


manufacturing  company,  of  person  attempting 
to  create  strike  of  employees. 

Missouri. —  Knowles  v.  Bullene^  71  Mo. 
App.  341. 

NeiD  York. —  Craven  v.  Bloomingdale,  54 
N.  Y.  App.  Div.  266,  66  K  Y.  Suppl.  525 
[affirming  SO  Misc.  650,  64  N.  Y.  Suppl.  262] 
(act  of  driver  in  causing  arrest  of  person 
refusing  to  pay  for  goods  delivered,  or  to  re- 
turn them)  ;  Hamel  v.  Brooklyn,  etc.,  Ferrv 
Co.,  1  Silv.  Sup.  584,  6  N.  Y.  Suppl.  102 
[affirmed  in  125  N".  Y.  707,  26  N.  E.  753] 
(gate-keeper)  ;  Kolzem  v.  Broadway,  etc.,  R. 
Co.,  1  Misc.  148,  20  N.  Y.  Suppl.  '700.  See 
also  Mallach  v.  Ridley,  9  N.  Y.  Suppl.  922, 
24  Abb.  N.  Cas.  172. 

Tennessee. —  Eicliengreen  v.  Louisville,  etc., 
R.  Co.,  96  Tenn.  229,  34  S.  W.  219,  54  Am. 
St.  Rep.  833,  31  L.  R.  A.  702. 

Wisconsin. —  Cobb  v.  Simon,  124  Wis.  467, 
102  K  W.  891,  119  Wis.  597,  97  N.  W.  276, 
100  Am.  St.  Rep.  909. 

United  States. —  Harris  v.  Louisville,  etc., 
R.  Co.,  35  Fed.  116. 

Arrest  to  get  third  person  out  of  way. — 
The  act  of  a  servant  of  a  telephone  company 
in  causing  a  landowner  to  be  unlawfully  ar- 
rested for  the  purpose  of  putting  him  out  of 
the  way,  so  that  the  company's  agents  and 
servants  might  erect  poles  on  his  land,  is  an 
act  done  in  the  course  of  the  company's  em- 
ployment and  in  furtherance  of  its  business, 
and  for  such  the  company  is  liable  in  dam- 
ages. Jackson  v.  American  Tel.,  etc.,  Co., 
139  N.  C.  347,  51  S.  E.  1015,  70  L.  R.  A. 
738. 

60.  Knowles  v.  Bullene^  71  Mo.  App.  341; 
Mallach  v.  Ridley,  9  N.  Y.  Suppl.  922,  24 
Abb.  N.  Cas.  172;  Cobb  v.  Simon,  124  Wis. 
467,  102  N.  W.  891,  119  Wis.  597,  97  K  W. 
276,  100  Am.  St.  Rep.  909,  holding,  however, 
that  where  a  floor-walker  falsely  accused 
plaintiff  of  having  stolen  goods,  and  by  a 
trick  made  it  appear  as  if  she  had  done  so, 
and  afterward  assaulted  and  imprisoned  her 
to  extort  money,  his  acts  were  not  within  the 
scope  of  his  employment. 

61.  Staples  v.  Schmid,  18  R.  I.  224,  26  Atl. 
193,  19  L.  R.  A.  824.  Contra,  Mali  v.  Lord, 
39  N.  Y.  381.  100  Am.  Dec.  448. 

62.  Kastner  v.  Long  Island  R.  Co.,  76  N.  Y. 
App.  Div.  323,  78  N.  Y.  Suppl.  409,  12  N.  Y. 
Annot.  Cas.  77. 

63.  Eichengreen  v.  Louisville,  etc.,  R.  Co., 
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90  Tenn.  229,  34  S.  W.  219,  54  Am.  St.  Rep. 
833,  31  L.  R.  A.  702. 

64.  Penny  v.  New  York  Cent.,  etc.,  R.  Co., 
34  N.  Y.  App.  Div.  10,  53  K  Y.  Suppl.  1043. 

65.  Markley  v.  Snow,  207  Pa.  St.  447,  56 
Atl.  999,  64  L.  R.  A.  685. 

66.  Waters  v.  Anthony,  20  App.  Cas.  (D.  C.) 
124. 

For  instance,  if  an  employee  causes  the  ar- 
rest of  a  third  person  for  an  alleged  theft, 
committed  off  the  premises  of  the  master, 
of  property  belonging  to  a  customer  of  the 
master,  and  in  which  the  master  had  no  in- 
terest, the  master  is  not  liable.  Lubliner  v. 
Tiffany,  54  N.  Y.  App.  Div.  326,  66  N.  Y. 
Suppl.  059.  To  the  same  effect  see  McKay 
V.  Hudson  River  Line,  56  N.  Y.  App.  Div. 
201,  67  N.  Y.  Suppl.  651. 

A  doorkeeper  instructed  to  admit  only  per- 
sons with  tickets  has  no  implied  authority 
to  direct  the  arrest  of  one  attempting  to 
enter  without  a  ticket.  Barabasz  v.  Kabat, 
86  Md.  23,  37  Atl.  720. 

Accountant. —  It  is  not  within  the  scope  of 
the  authority  of  a  clerk  employed  to  keep 
accounts,  to  collect  and  pay  bills,  and  to 
purchase  and  sell  supplies,  to  cause  the  ar- 
rest of  persons  who  left  the  employment  of 
the  master  while  the  latter  was  absent,  and 
while  indebted  to  him.  Vara  v.  R.  M.  Quig- 
ley  Constr.  Co.,  114  La.  261,  38  So.  162. 

Arrest  in  connection  with  assault. —  It  has 
been  held  that  if  the  arrest  is  in  connection 
with  the  assault,  and  the  assault  was  Vv^ithin 
the  scope  of  the  employment,  it  is  immaterial 
whether  the  arrest  was  within  the  servant's 
authority,  where  the  master  is  sued  both  for 
assault  and  false  imprisonment.  Fortune  v. 
Trainor,  19  N.  Y.  Suppl.  598  [affirmed  in 
141  N.  Y.  605,  36  N.  E.  740]. 

67.  Markley  v.  Snow,  207  Pa.  St.  447,  56 
Ati.  999,  64  L.  R.  A.  685. 

68.  Allen  v.  London,  etc.,  R.  Co.,  L.  R.  6 
Q.  B.  65,  11  Cox  C.  C.  621,  40  L.  J.  Q.  B.  55, 
23  L.  T.  Rep.  N.  S.  612,  19  Wkly.  Rep.  127. 

Presumptions. —  It  has  been  held  in  Eng- 
land that  it  will  be  presumed  where  a  serv- 
ant, not  specially  appointed  to  protect  prop- 
erty, arrests  a  person  whom  he  supposes  to 
have  stolen  his  master's  goods,  that  he  acted 
in  pursuance  of  his  duty  as  a  good  citizen 
and  not  in  the  scope  of  his  employment  as  a 
servant.  Edwards  v.  London,  etc.,  R.  Co., 
L.  R.  5  C.  P.  445,  39  L.  J.  C.  P.  241,  22  L.  T. 
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(v)  Malicious  Prosecutiok^^  A  servant  authorized  to  cause  an  arrest  in 
certain  instances  has  authority  to  prefer  a  criminal  charge  against  the  person 
arrested,  so  as  to  render  the  master  hable,  in  an  action  for  malicious  prosecution 
where  the  arrest  was  within  the  scope  of  the  servant's  employment.™  General!}^, 
however,  the  duty  of  superintendence  does  not  carry  with  it  an  implied  authority 
to  either  arrest  or  prosecute."^^  A  credit  clerk  has  not,  by  virtue  of  his  position 
alone,  implied  authority  to  criminally  prosecute  any  one  for  an  offense  committed 
against  his  master,  so  as  to  render  the  latter  liable  in  case  the  prosecution  is 
instituted  maliciously^^ 

(vi)  Trespass?^  It  often  happens  that  the  duties  of  a  servant  are  such  that 
the  commission  of  a  trespass  upon  the  property  of  another  may  be  within  the 
scope  of  his  employment,''*  as  where  the  servant  is  authorized  to  search  for  prop- 
erty,'^ or  to  cut  trees  interfering  with  poles  belonging  to  the  master."^ 

(vii)  Conversion?'^  The  conversion  of  the  property  of  a  third  person  may 
be  within  the  scope  of  the  employment  of  the  servant,''^  as  where  the  servant 
obeys  a  command  to  remove  such  property  as  is  pointed  out  by  another.''^  So, 
where  a  servant  is  employed  to  drive  a  team,  the  taking  of  the  hay  of  a  third 
person  to  feed  them  has  been  held  to  be  within  the  line  of  his  employment.^^ 

5.  Personal  Liability  of  Servant  —  a.  General  Rules.  The  wrongful  acts  of 
^  servant  may  render  him  personally  liable  to  a  third  person  injured  thereby .^^ 


Eep.  N.  S.  656,  18  Wkly.  Rep.  834.  But  this 
rule  has  not  been  followed  in  this  country. 
Staples  V.  Schmid,  18  R.  I.  224,  26  All.  193, 
19  L.  R.  A.  824. 

69.  See,  generally,  Malicious  Prosecu- 
tion, ante,  p.  1. 

70.  Ruth  V.  St.  Louis  Transit  Co.,  98  Mo. 
App.  1,  71  S.  W.  1055. 

71.  Markley  v.  Snow,  207  Pa.  St.  447,  56 
Atl.  999,  64  L.  R.  A.  685. 

72.  Staton  v.  Mason,  106  N.  Y.  App.  Div. 
26,  94  N.  Y.  Suppl.  417.    And  see  Moses 
Eates,  2  N.  Y.  City  Ct.  59. 

73.  See,  generally,  Trespass. 

74.  Postal  Tel.  Cable  Co.  v.  Brantley,  107 
Ala.  683,  18  So.  321;  Reed  v.  New  York,  etc.. 
Gas  Co.,  93  N.  Y.  App.  Div.  453,  87  N.  Y. 
Suppl.  810.  See  also  Church  d.  Mansfield,  20 
Conn.  284. 

Placing  powder  on  land  of  another. —  The 

act  of  a  servant  having  the  custody  of  powder, 
in  placing  it  in  plaintiff's  blacksmith  shop  to 
preserve  it  from  rain  until  the  next  day,  when 
it  exploded,  was  within  the  scope  of  his  duty, 
where  the  act  was  done  with  the  bona  -fide 
purpose  of  preserving  the  powder  and  fur- 
thering the  interest  of  his  master.  Birming- 
ham Water-Works  Co.  v.  Hubbard,  85  Ala. 
179,  4  So.  607,  7  Am.  St.  Rep.  35. 

Cutting  timber  on  land  of  another. —  A 
servant  who  is  ordered  to  cut  trees  acts 
within  the  scope  of  his  employment  where  he 
cuts  trees  on  the  land  of  another  by  mistake 
(Smith  V.  Webster,  23  Mich.  298),  or  even 
where  the  cutting  is  the  result  of  his  negli- 
gence or  wilfulness  (Luttrell  v.  Hazen,  3 
Sneed  (Tenn.)  20).  Especially  is  the  master 
liable  where  he  neglected  to  employ  a  com- 
petent person  to  superintend  the  work,  or  to 
instruct  the  servants  so  they  could  distin- 
guish boundaries  of  his  land.  Carman  v. 
IN'ew  York,  14  Abb.  Pr.  (N.  Y.)  301.  But  it 
has  been  held  that  where  no  discretion  is 
Tested  in  the  laborer,  the  master  is  not  liable 


where  he  cuts  trees  on  the  property  of  others. 
Fairchild  v.  New  Orleans,  etc.,  R.  Co.,  60 
Miss.  931,  45  Am.  Rep.  427. 

75.  Lesch  v.  Great  Northern  R.  Co.,  93 
Minn.  435,  101  N.  W.  965. 

Finding  cattle. —  Where  the  servant  was 
sent  to  a  field  of  the  master  for  cattle  and 
they  were  not  there,  and  he  recovered  them 
on  the  property  of  a  third  person  and  drove 
them  out,  such  act  was  wdthin  the  scope  of 
his  employment.  Andrus  v.  Howard,  36  Vt. 
248,  84  Am.  Dec.  680. 

76.  Western  Union  Tel.  Co.  v.  Satterfield, 
34  111.  App.  386;  Van  Siclen  v.  Jamaica  Elec- 
tric Light  Co.,  45  N.  Y.  App.  Div.  1,  61  N.  Y. 
Suppl.  210  {affirmed  in  168  N.  Y.  650,  61 
N.  E.  1135]. 

77.  See,  generally,  Trover  and  Conver- 
sion. 

Liability  of  the  master  for  larceny  of  serv- 
ant as  dependent  on  act  being  a  criminal 
one  see  also  supra,  V,  A,  3,  c. 

78.  Eagle  Constr.  Co.  v.  Wabash  R.  Co.,  71 
Mo.  App.  626;  Arthur  v.  Balch,  23  N.  H. 
157;  Electric  Power  Co.  v.  Metropolitan  Tel., 
etc.,  Co.,  75  Hun  (N.  Y.)  68,  27  N.  Y.  Suppl. 
93  {affirmed  in  148  N.  Y.  746,  43  N.  E.  986]  ; 
Burnett  v.  Oechsner,  92  Tex.  588,  50  S.  W. 
562,  71  Am.  St.  Rep.  880.  See  also  May  v. 
Bliss,  22  Vt.  477. 

79.  Buckingham  v,  Vincent,  23  N.  Y.  App. 
Div.  238,  48  N.  Y.  Suppl.  747. 

80.  Potulni  V.  Saunders,  37  Minn.  517,  35 
N.  W.  379. 

81.  Horner  v.  Lawrence,  37  N.  J.  L.  46; 
Hardrop  v.  Gallagher,  2  E.  D.  Smith  (N.  Y.) 
523;  Michael  v.  Alestree,  2  Lev.  172. 

If  the  servant  aids  or  assists  in  the  wrong- 
ful act  he  is  liable.  Perkins  v.  Smith,  1 
Wils.  C.  P.  328. 

Conversion. —  A  servant  may  be  svied  by  a 
third  person  for  conversion,  although  the  act 
was  innocent  and  for  the  benefit  of  his  mas- 
ter, without  regard  to  whether  it  was  done 
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The  earlier  cases  which  are  still  adhered  to  in  many  jurisdictions  limited  the 
servant's  liability  to  his  acts  of  misfeasance  as  distinguished  from  non-feasance,^^ 
but  this  distinction  has  been  repudiated  in  some  states  and  the  servant  held  liable 
for  acts  of  non-feasance  as  well  as  misfeasance. At  any  event,  no  action  can  be 
maintained  agsiinst  a  servant  unless  he  can  be  considered  a  wrong-doer  ;  and 
where  the  servant  obeys  the  commands  of  his  master  without  negligence  on  his 
part,  he  is  not  liable  for  injuries  to  third  persons  unless  he  knew,  or  had  reason 
to  believe,  that  the  act  or  acts  were  hazardous  and  liable  to  occasion  injury  to 
some  third  person.^^ 

b.  To  Co-Servant.  A  servant  is  liable  to  a  co-servant  for  injuries  received  by 
the  latter  because  of  the  negligent  or  wrongful  act  of  the  former,^^  although  the 
liability  is  generally  limited  to  injuries  caused  by  the  misfeasance  as  distinguished 
from  the  non-feasance  of  the  servant.^''  The  liability  exists  notwithstanding  the 
master  has  incurred  no  liability  to  the  injured  servant.^^  Subject  to  the  rule  in  some 
states  that  the  servant  is  not  liable  for  acts  of  non-feasance,^^  the  servant  may  be 
liable  where  the  injury  was  received  from  defects  in  the  place  of  work,  tools,  or 
machinery,  if  he  was  responsible  therefor ;  but  not  where  the  servant  is  not 
responsible  therefor.^^ 


by  the  master's  orders.  Porter  X/.  Thomas,  23 
Ga.  467;  Stephens  v.  Elwall,  4  M.  &  S.  259. 
But  a  servant  is  not  liable  for  his  master's 
wrongful  conversion  of  a  chattel  that  had 
been  lawfully  taken  by  the  servant,  with  the 
owner's  consent.  Silver  v.  Martin,  59  N.  H. 
580.  And  the  servant  is  not  liable  for  con- 
version of  chattels  put  into  his  custody  by 
his  master  and  which  he  refused  to  surrender 
on  demand  of  another,  although  he  may  have 
reason  to  believe  the  chattels  belonged  to 
such  other.  Hensey  t\  Howland,  10  Misc. 
(N.  Y.)  756,  31  N.  Y.  Suppl.  823. 

82.  Albro  v.  Jaquith,  4  Gray  (Mass.)  99, 
64  Am.  Dec.  56;  Murray  i;.  Usher,  117  N.  Y. 
542,  23  N.  E.  564;  Sullivan  v.  Dunham,  35 
N.  Y.  App.  Div.  342,  54  N.  Y.  Suppl.  962; 
Burns  v.  Pethcal,  75  Hun  (K  Y.)  437,  27 
N.  Y.  Suppl.  499;  Henshaw  v.  Noble,  7  Ohio 
St.  226;  Stevens  v.  Little  Miami  R.  Co.,  1 
Ohio  Dec.  (Reprint)  335,  7  West.  L.  J.  369; 
Bryce  v.  Southern  R.  Co.,  125  Fed.  958  [a/- 
flrming  122  Fed.  709]  ;  Kellv  v.  Chicago,  etc., 
R.  Co.,  122  Fed.  286:  Burch  v.  Caden  Stone 
Co.,  93  Fed.  181.  See  Lane  v.  Cotton,  12 
Mod.  472. 

83.  Ellis  V.  Southern  R.  Co.,  72  S.  C.  465, 
52  S.  E.  228.  2  L.  R.  A.  N.  S.  378.  And  see 
Stiewel  v.  Borman,  63  Ark.  30,  37  S.  W.  404 ; 
Lough  V.  Davis,  30  Wash.  204,  70  Pac.  491, 
94  Am.  St.  Rep.  848,  59  L.  R.  A.  802. 

84.  Silver  v.  Martin,  59  N.  H.  580;  Hill 
V.  Caverly,  7  N.  H.  215,  26  Am.  Dec.  735; 
Woodward  v.  Webb,  65  Pa.  St.  254;  Stone 
V.  Cartwright,  6  T.  R.  411,  3  Rev.  Rep.  220. 
See  also  Chambers  v.  Ohio  L.  Ins.,  etc.,  Co., 
1  Disn.  327,  12  Ohio  Dec.  (Reprint)  650. 
Compare  Brown  v.  Lent,  20  Vt.  529. 

85.  Gustafson  v.  Chicago,  etc.,  R.  Co.,  128 
Fed.  85. 

86.  Indiana: —  Rogers  v.  Overton,  87  Ind. 
410;  Hinds  z.  Overacker,  66  Ind.  547,  32 
Am.  Rep.  114;  Hinds  v.  Harbou,  58  Ind.  121. 

Maine. —  Hare  v.  Mclntire,  82  Me.  240,  19 
Atl.  453,  17  Am.  St.  Rep.  476,  8  L.  R.  A.  450. 

Massarhv  setts. —  Osborne  t*.  Morgan,  130 
Mass.  102,  39  Am.  Rep.  437. 

[V,  A,  5,  ?.] 


Minnesota. — Griffiths  v.  Wolfram,  22  Minn. 
185. 

Ohio. —  See  Stegeman  v.  Humbers,  2  Ohio 
Civ.  Ct.  51,  1  Ohio  Cir.  Dec.  356. 

Pennsylvania. —  Durkin  v.  Kingston  Coal 
Co.,  171  Pa.  St.  193,  33  Atl.  237,  29  L.  R.  A. 
808,  50  Am.  St.  Rep.  801. 

Texas. —  Kennev  v.  Lane,  9  Tex.  Civ.  App. 
150,  36  S.  W^  1063. 

United  States. —  Warax  v.  Cincinnati,  etc., 
R.  Co.,  72  Fed.  637. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1236. 

The  fellow  servant  rule  does  not  apply  to 
actions  by  one  servant  against  another  serv- 
ant under  the  employ  of  the  same  master. 
Lawton  v.  Waite,  103  Wis.  244,  79  N.  W. 
321,  45  L.  R.  A.  616. 

87.  See  supra,  V,  A,  4,  a,  text  and  notes 
82,  83. 

88.  Osborne  v.  Morgan,  137  Mass.  1. 

89.  Murray  v.  Usher,  117  Y.  543,  23 
N.  E.  564;  Burns  f.  Pethcal,  75  Hun  (N.  Y.) 
437,  27  N.  Y.  Suppl.  499. 

80.  Osborne  v.  Morgan,  137  Mass.  1 ;  Stein- 
hauser  v.  Spraul,  114  Mo.  551,  21  S.  W.  515, 
859,  holding  that  the  master's  wife  may  be 
sued  as  a  fellow  servant  for  injuries  sustained 
in  using,  at  the  wife's  bidding,  a  ladder 
known  to  the  wife  to  be  unsafe. 

An  employee  who  selects  the  means  and 
directs  the  mode  of  setting  up  apparatus 
furnished  by  the  employer,  becomes  person- 
'aUj  liable  to  a  co-employee  injured  by  his 
negligence  in  so  doing,  although  the  work 
was  satisfactory  to  the  employer,  since  the 
fact  that  the  employer  approves  the  em.- 
ployee's  conduct  without  directing  it  does 
not  defeat  the  employee's  liability  to  a  co- 
employee  for  negligence.  The  employee  is 
not  liable,  however,  wliere  the  employer  or 
his  agent  directs  or  controls  the  setting  up 
of  the  apparatus.  Atkins  v.  Field,  89  Me. 
281.  36  Atl.  375,  56  Am.  St.  Rep.  424. 

91.  Atkins  v.  Field,  89  Me.  281,  36  Atl. 
375,  56  Am.  St.  Rep.  424;  Griffiths  v.  Wolf- 
ram, 22  Minn.  185. 
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e.  To  Master.^'  A  servant  is  liable  to  his  master  for  damages  which  the  mas- 
ter has  been  compelled  to  pay  to  third  persons  because  of  the  negligent  or  other 
wrongful  act  of  the  servant,  where  the  master  is  not  himself  in  fault.^^  He  is 
also  liable  for  the  amount  voluntarily  paid  by  the  master  to  the  third  person 
because  of  the  acts  of  the  servant,  provided  it  is  not  in  excess  of  the  sum  for 
which  the  master  was  legally  liable. ^"^  It  is  no  defense,  where  tlie  servant  was 
negligent,  tliat  other  persons  were  also  culpable.^^ 

6.  Joint  Liability  of  Master  and  Servant.^"^  Although  there  are  authorities  to 
the  contrary the  better  rule  and  the  one  supported  by  the  weight  of  authority 
is  that  where  the  master  is  liable  for  the  negligent  or  wrongful  act  of  his  servant 
solely  upon  the  ground  of  the  relationship  between  them,  under  the  doctrine  of 
respondeat  superior^  and  not  by  reason  of  any  personal  share  in  the  negligent  or 
wrongful  act,  by  his  presence  or  express  direction,  he  is  not  liable  jointly  with 
the  servant,  and  a  joint  action  cannot  be  brought  against  them.^^  At  any  event 
the  master  and  servant  cannot  be  joined  where  the  act  of  the  servant  was  wilful. 

7.  Criminal  and  Penal  Responsibilities.^  A  servant  who  does  an  unlawful  act 
which  would  subject  him  to  imprisonment  or  liability  for  a  penalty  if  he  was  act- 
ing in  his  own  behalf  is  generally  personally  liable  therefor.^    The  master  is  not 


For  instance  a  superior  servant  is  not  liable 
to  a  co-servant  for  injuries  received  by  the 
latter  because  of  the  master's  failure  to  pro- 
vide safe  and  suitable  machinery,  although 
it  was  the  superior  servant's  duty  to  look 
after  the  condition  of  the  machinery.  Cincin- 
nati, etc.,  R.  Co.  V.  Robertson,  115  Ky.  858, 
74  S.  W.  1061,  25  Ky.  L.  Rep.  265. 

92.  Deductions  from  wages  see  supra,  III, 
B,  2,  d. 

Judgment  against  servant  as  conclusive  on 
master  see  Judgments,  23  Cyc.  1265. 

93.  Costa  V.  Yochim,  104  La.  170,  28  So. 
992;  Grand  Trunk  R.  Co.  v.  Latham,  63  Me. 
177. 

Time  when  action  accrues. —  The  cause  of 
action  does  not  accrue  until  the  master  has 
been  compelled  to  pay  the  party  injured  by 
the  act  of  the  servant.  Gaffner  v.  Johnson, 
39  Wash.  437,  81  Pac.  859. 

94.  Smith  v.  Foran,  43  Conn.  244,  21  Am. 
Rep.  647.  See  Georgia,  etc.,  R.  Co.  v.  Jos- 
sev,  105  Ga.  271.  31  S.  E.  179. 

95.  Brannan  v.  Hoel,  15  La.  Ann.  308. 

96.  See,  generally,  Joinder  and  Splitting 
OF  Actions,  23  Cyc.  432,  433. 

Joint  actions  against  corporations  and  serv- 
ants in  general  see  Corporations,  10  Cyc. 
1209. 

97.  Wright  v.  Compton,  53  Ind.  337;  In- 
diana Nitroglycerin,  etc.,  Co.  v.  Lippincott 
Glass  Co.,  (lAd.  App.  1904)  72  N.  E.  183; 
Martin  v.  Louisville,  etc.,  R.  Co.,  95  Kv.  612, 
26  S.  W.  801,  16  Kv.  L.  Rep.  150;  Phelps  v. 
Wait,  30  N.  Y.  78;  Fort  v.  Whipple,  11  Hun 

(X.  Y.)  586;  Suydam  v.  Moore,  8  Barb. 
(N.  Y.)  358;  Montfort  v.  Hughes,  3  E.  D. 
Smith  (N.  Y.)  591:  Wright  v.  Wilcox,  19 
Wend.  (N.  Y.)  343,  32  Am.  Dec.  507;  Able 
i\  Southern  R.  Co.,  73  S.  C.  173,  52  S.  E. 
962 ;  Schumpert  r.  Southern  R.  Co.,  65  S.  C. 
332,  43  S.  E.  813,  95  Am.  St.  Rep.  802. 
See  also  Montgomery,  etc.,  R.  Co.  v.  Cham- 
bers, 79  Ala.  338. 

98.  McNemar  v.  Cohn,  115  111.  App.  31; 
Herman  Berghoff  Brewing  Co.  r.  Przbylski, 
82  111.  App.  361  [overruling  Johnson  v.  Mag- 


nuson,  68  111.  App.  448]  ;  Mulchey  v.  Method- 
ist Religious  Soc,  125  Mass.  487 ;  Parsons 
f.  Winchell,  5  Cush.  (Mass.)  592,  52  Am. 
Dec.  745;  Mclntyre  v.  Southern  R.  Co.,  131 
Fed.  985;  Shaffer  v.  Union  Brick  Co.,  128 
Fed.  97 ;  Gustaf  son  v.  Chicago,  etc.,  R.  Co., 
128  Fed.  85  (where  punitive  damages  were 
recoverable  under  the  allegations  in  the  com- 
plaint against  the  servant,  but  only  compen- 
satory damages  were  recoverable  against  the 
master)  ;  Helms  v.  Northern  Pac.  R.  Co.,  120 
Fed.  389;  Doremus  v.  Root,  94  Fed.  760; 
Gableman  v.  Peoria,  etc.,  R.  Co.,  82  Fed.  790 ; 
Landers  v.  Felton^  73  Fed.  311;  Warax  v. 
Cincinnati,  etc.,  R.  Co.,  72  Fed.  637;  Hukill 
V.  IMavsville,  etc.,  R.  Co.,  72  Fed.  745.  See 
Kelly  Chicago,  etc.,  R.  Co.,  122  Fed.  280. 
Contra,  see  Riser  v.  Southern  R.  Co.,  116  Fed. 
215;  Charman  v.  Lake  Erie,  etc.,  R.  Co.,  105 
Fed.  449;  Estes  v.  Worthington,  30  Fed.  465. 

There  must  be  actual  negligence  on  the 
part  of  the  master  as  distinguished  from  im- 
j)uted  negligence  to  render  a  master  and  serv- 
ant jointly  liable  for  negligence  to  a  third 
person.  Mclntvre  v.  Southern  R.  Co.,  131 
Fed.  985;  Shaffer  v.  I^nion  Brick  Co.,  128 
Fed.  97. 

Trespass. —  A  joint  action  of  tort,  in  the 
nature  of  trespass,  may  be  maintained  against 
a  corporation  and  its  servant,  for  a  personal 
injury  inflicted  by  the  latter  in  discharging 
the  duties  imposed  on  him  by  the  corporation, 
and  excluding  plaintiff  from  the  depot  of  the 
corporation,  although  they  might  have  been 
equally  well  discharged  without  the  use  of 
undue  or  illegal  force.  Hewett  v.  Swift,  3 
Allen  (Mass.)  420  [distinguishing  Parsons 
V.  Winchell,  5  Cush.  (Mass.)  592,  52  Am. 
Dec.  745,  as  an  action  on  the  case]. 

99.  Wright  v.  Wilcox,  19  Wend.  (N.  Y.) 
343,  32  Am.  Deo.  507  ;  Gustafson  r.  Chicago, 
etc.,  R.  Co.,  128  Fed.  85.  Contra.  Able  r. 
Southern  R.  Co.,  73  S.  C.  173,  52  S.  E.  962. 

1.  Liability  of  corporations  in  general  see 
Corporations.  10  Cyc  1225  ct  sea. 

2.  State  V.  Walker,  16  Me.  241;  Com.  v. 
Ohio,  etc.,  R.  Co.,  1  Grant  (Pa.)  329. 
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criminally  liable  for  the  acts  of  liis  servant  unless  committed  by  his  command  or 
with  his  assent.^  But  where  a  master,  owing  a  duty  to  the  public,  intrusts  its 
performance  to  a  servant,  he  is  responsible  criminally  for  the  faihire  of  his  servient 
to  discharge  that  duty  if  its  non-performance  is  a  crime.^  A  statutory  penalty 
cannot  be  recovered  from  the  master  because  of  the  acts  or  omissions  of  his  serv- 
ant, where  not  authorized  by  the  master,^  except  where  the  facts  are  sufficient  to 
authorize  a  presumption  that  the  acts  of  the  servant  were  done  under  a  general 
authority  from  the  master.^ 

8.  Indemnity  to  Servant.  It  is  well  settled  that  there  can  be  no  indemnity 
among  joint  wrong-doers.'^  It  would  seem,  however,  that  if  the  servant  is  com- 
pelled to  pay  damages  for  injuries  to  a  third  person  not  caused  by  his  negligence- 
or  wilful  and  wrongful  act  except  as  directed  by  his  master,  he  may  recover  over 
from  his  employer.^  An  agreement  by  the  master  to  indemnify  the  servant 
against  liability  for  his  act  may  be  valid,^  where  the  object  is  apparently  in  the 
furtherance  of  justice,  and  in  the  exercise  of  a  right,  and  the  means  are  not  in 
themselves  criminal,  and  not  known  by  the  servant  to  be  wrongful. 

B.  Work  of  Independent  Contractor  —  l.  Who  Are  —  a.  Definition.  An 
independent  contractor  is  one  who,  carrying  on  an  independent  business,^^  con- 


Participation  in  fraud. — A  clerk  who  know- 
ingly assists  in  the  fraudulent  practices  of 
his  principal  is  as  much  a  party  to  the  fraud 
as  the  principal  himself.  U.  S.  v.  Flemming, 
18  Fed.  907. 

3.  Sloan  v.  State,  8  Ind.  312;  Deerfield  v. 
Delano,  1  Pick.  (Mass;)  465;  State  ^.  Daw- 
son, 2  Bay  (S.  C.)  3G0. 

4.  U.  S.  v.  Buchanan,  9  Fed.  689,  4  Hughes 
487. 

5.  Satterfield  v.  Western  Union  Tel.  Co., 
23  111.  App.  440. 

6.  Verona  Cent.  Cheese  Co.  r.  Murtaugh, 
50  N.  Y.  314  \_reversing  4  Lans.  17]. 

7.  See  Indemnity,  22  Cyc.  99. 

8.  See  Corbin  Xi.  American  Mills,  27  Conn. 
274,  71  Am.  Dec.  63. 

Relation  of  master  and  servant. —  To  con- 
stitute the  relation  of  master  and  servant  be- 
tween an  employer  and  an  employee,  so  as 
to  render  the  former  liable  to  indemnify  the 
latter  for  damages  to  which  he  has  been  sub- 
jected on  account  of  injuries  committed  by 
him  while  using  ordinary  care  in  the  employ- 
er's business,  the  employee  must  be  acting 
at  the  time  strictly  in  the  place  of  the  em- 
ployer, in  accordance  with  and  representing 
the  employer's  will,  and  not  his  own,  and  the 
business  must  be  strictly  that  of  the  em- 
ployer, and  not  in  any  respect  the  employee's. 
Corbin  v.  American  Mills,  27  Conn.  274,  71 
Am.  Dec.  63. 

9.  See,  generally.  Indemnity,  22  Cyc.  83. 

10.  Ives  i/.  Jones,  25  N.  C.  538,  40  Am. 
Dec.  421. 

A  contract  to  furnish  bail  if  the  servant  is 
arrested  is  valid.  Where  a  railroad  com- 
pany employed  a  detective,  agreeing  to 
furnish  him  bail  in  case  of  arrest  in  the  per- 
formance of  his  duties,  and  to  pay  the  ex- 
penses of  his  defense,  and  he  was  arrested 
and  tried  for  being  concerned  in  lynching  a 
man  whom  he  had  caused  to  be  arrested  for 
wrecking  a  train,  it  was  held  that  the  de- 
tective's arrest  was  not  the  proximate  result 
of  the  service  so  as  to  bind  the  master.  Hew- 
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lett  'C.  Cincinnati,  etc.,  R.  Co.,  65  Miss.  463,, 
4  So.  547. 

11.  Employees  of  master  and  those  of  in- 
dependent contractor  as  fellow  servants  see 

swpra,  IV,  G,  3,  b,  (ii),  (c). 

Liability  for  injuries  from  dangerous  con- 
dition of  demised  premises  due  to  negligence 
of  independent  contractor  see  Landlord  and 
Tenant,  24  Cyc.  1116,  1117. 

Liability  of  municipality  for  acts  of  inde- 
pendent contractor  see  jMunicipal  Corpora- 
tions. 

Owner  of  tug  as  independent  contractor 
see  Towage. 

Stevedores  or  their  employees  see  Ship- 
ping. 

What  constitutes  negligence  see  Negli- 
gence. 

12.  See  cases  cited  infra,  this  note. 
Independent  nature  of  employee's  business.. 

—  The  mere  fact  that  the  employee  is  one 
who  carries  on  a  separate  and  independent 
employment  does  not  make  him  an  independ- 
ent contractor.  Brackett  v.  Lubke,  4  Allen 
(Mass.)  138,  81  Am.  Dec.  694;  Sadler  v, 
Henlock,  3  C.  L.  K  760,  4  E.  &  B.  570,  I 
Jur.  N.  S.  677,  24  L.  J.  Q.  B.  138,  3  Wklv. 
Eep.  181,  82  E.  C.  L.  570.  On  the  other  hand,, 
while  the  definitions  of  an  independent  con- 
tractor usually  refer  to  one  "  exercising  an 
independent  employment,"  and  generally  to 
an  independent  contractor  having  a  business- 
of  his  own,  no  case  has  been  found  where  a 
person  who  would  otherwise  l;e  an  independ- 
ent contractor  has  been  held  not  one  because- 
he,  through  the  employment,  is  not  engaged 
in  any  independent  business.  There  are  cases, 
however,  where  the  fact  of  the  employee  hav- 
ing an  independent  business  has  been  espe- 
cially referred  to  to  support  the  contention 
that  he  was  an  independent  contractor.  Mc- 
Carthv  V.  Portland  Second  Parish,  71  Me. 
318,  36  Am.  Rep.  320;  De  Forrest  v.  Wright,. 
2  Mich.  3C8;  Milligan  v.  Wedge,  12  A.  &  E. 
737,  10  L.  J.  Q.  B.  19,  4  P.  &  D.  714,  40 
E.  C.  L.  366;  Laugher  v.  Pointer,  5  B.  &  C. 
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tracts  to  do  a  piece  of  work  according  to  his  own  methods,  and  without  being 
subject  to  the  control  of  his  employer  as  to  the  means  by  wliich  the  result  is  to 
be  accomplished,  but  only  as  to  the  result  of  the  work.^^  Generally  the  circum- 
stances which  go  to  show  one  to  be  an  independent  contractor,  while  separately 
they  may  not  be  conclusive,  are  the  independent  nature  of  his  business,  the  exist- 
ence of  a  contract  for  the  performance  of  a  specified  piece  of  work,  the  agree- 
ment to  pay  a  fixed  price  for  the  work,  the  employment  of  assistants  by  the 
employee  who  are  under  his  control,  the  furnishing  by  him  of  the  necessary 
materials,  and  his  right  to  control  the  work  while  it  is  in  progress  except  as  to 
results. ■^^ 

b.  Right  to  Control.  The  test  of  the  relationship  is  the  right  to  control.^^  It 
is  not  the  fact  of  actual  interference  with  the  control  but  the  ri2;ht  to  interfere 
that  makes  the  diiierence  between  an  independent  contractor  and  a  servant  or 
agent.^^    To  enlarge  the  test  is  whether  the  employee  represents  his  employer  as 


547,  8  D.  &  R.  550.  4  L.  J.  K.  B.  0.  S.  309, 
11  E.  C.  L.  579. 

13.  Indiana. — Indiana  Iron  Co.  v.  Gray, 
19  Ind.  App.  5C5,  48  N.  E.  803. 

Louisiana. —  Holmes  v.  Tennessee  Coal, 
etc.,  Co.,  49  La.  Ann.  1465,  22  So.  403. 

Maine. —  Keys  v.  Second  Baptist  Church, 
99  Me.  308,  59  Atl.  446  :  McCarthy  v.  Port- 
land Second  Parish,  71  Me.  318,  36  Am.  Rep. 
320. 

Massachusetts. —  Linnehan  v.  Rollins,  137 
Mass.  123,  50  Am.  Rep.  287;  Forsyth  v. 
Hooper,  11  Allen  419. 

Minnesota. —  Waters  v.  Pioneer  Fuel  Co., 
52  Minn.  474,  55  N.  W.  52,  38  Am.  St.  Rep. 
504. 

Missouri. —  Gayle  v.  Missouri  Car,  etc.,  Co., 
177  Mo.  427,  70  'S.  W.  987 ;  Crenshaw  v.  Ull- 
man,  113  Mo.  633,  20  S.  W.  1077. 

Pennsylvania. —  Smith  v.  Simmons,  103  Pa. 
St.  32,  49  Am.  Rep.  113. 

Tennessee. —  Powell  v.  Virginia  Constr.  Co., 
88  Tenn.  692,  13  S.  W.  691,  17  Am.  St.  Rep. 
925. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Stevens, 
97  Va.  631,  34  S.  E.  525,  46  L.  R.  A.  367. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1242  et  seq. 

Fixing  of  price  and  specifications. —  Where 
one  contracts  to  do  certain  work  for  another 
the  fact  that  no  price  was  fixed  and  no  speci- 
fications made  as  to  the  work  to  be  done  does 
not  render  the  contract  one  of  mere  hire  and 
service.  Hexamer  v.  Webb,  101  N.  Y.  377,  4 
N.  E.  755,  54  Am.  Rep.  703.  And  see  Galatia 
Coal  Co.  V.  Harris,  116  111.  App.  70. 

Result  as  distinguished  from  service.— 
"  We  think  that  the  word  '  result,'  as  so 
used,  means  a  production  or  product  of  some 
sort,  and  not  a  service.  One  may  contract 
to  produce  a  house,  a  ship,  or  a  locomotive ; 
and  such  house,  or  ship,  or  locomotive  pro- 
duced is  the  '  result.'  Such  '  results  '  pro- 
duced are  often,  and  probably  generally,  by 
independent  contractors.  But  we  do  not 
think  that  plowing  a  field,  mowing  a  lawn, 
driving  a  carriage,  or  a  horse-car,  for  one 
trip  or  for  many  trips  a  day,  is  a  '  result  ' 
in  the  sense  that  the  word  is  used  in  the  rule. 
Such  acts  do  not  result  in  a  product.  They 
are  simply  a  service."  Jensen  v.  Barbour,  15 
Mont.  582,  593,  39  Pac.  906. 


Identity  of  employing  and  contracting  com- 
pany.—  The  fact  that  the  employing  company 
and  the  contracting  company  were  controlled 
and  managed  by  the  same  person  has  been 
considered  sufficient  to  authorize  a  recovery 
against  the  employing  company.  Chicago 
Economic  Fuel  Gas  Co.  v.  Myers,  168  111.  139, 
48  N.  E.  66.  See  also  James  McNeil,  etc., 
Co.  V.  Crucible  Steel  Co.,  207  Pa.  St.  493,  56 
Atl.  1007. 

Estoppel  to  deny  relationship. —  Tne  mere 

fact  that  an  employee  had  reason  to  believe, 
from  the  acts  and  conduct  of  the  owner,  that 
the  one  employing  him  was  simply  the  serv- 
ant of  the  owner  will  not  estop  the  owner 
from  denying  such  relation  of  master  and 
servant  and  relying  on  the  rule  applicable 
to  independent  contractors.  Johnson  v.  Owen, 
38  Iowa  512,  rule  applicable  as  between  con- 
tractor and  subcontractor.  See  also  Smith  v, 
Belshaw,  89  Cal.  427,  26  Pac.  834. 

14.  See  supra,  note  13. 

15.  California. —  Hedge  v.  W'illiams,  131 
Cal.  455,  63  Pac.  721,  64  Pac.  100,  32  Am. 
St.  Rep.  366,  statutory  definition  of  servant. 

Illinois. —  Andrews  v.  Boedecker,  17  111. 
App.  213. 

Maryland. —  Hearn  v.  Quillen,  94  Md.  39, 
50  Atl.  402. 

Minnesota. —  Vosbeck  v.  Kellogg,  78  Minn. 
176,  80  N.  W.  957;  Whitson  v.  Ames,  68 
Minn.  23,  70  N.  W.  793;  Rait  v.  New  Eng- 
land Furniture,  etc.,  Co.,  66  Minn.  76,  68 
N.  W.  729. 

Pennsylvania. —  Connor  v.  Pennsylvania  R. 
Co.,  24  Pa.  Super.  Ct.  241.  See  also  as  sus- 
taining this  view  Fox  v.  Porter,  6  Pa.  Dist. 
85,  18  Pa.  Co.  Ct.  641. 

England. —  Sadler  v.  Henlock,  3  C.  L.  R. 
760,  4  E.  &  B.  570,  1  Jur.  N.  S.  677,  24 
L.  J.  Q.  B.  138,  3  Wkly.  Rep.  181,  82  E.  C.  L. 
570. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1257. 

16.  Norwalk  Gaslight  Co.  r.  Norwalk,  63 
Conn.  495,  28  Atl.  32;  Linnehan  v.  Rollins, 
137  Mass.  123,  50  Am.  Rep.  287;  Hawke  V. 
Brown,  28  N.  Y.  App.  Div.  37,  50  N.  Y. 
Suppl.  1032;  Goldman  v.  Mason,  2  N.  Y. 
Suppl.  337. 

Where  the  relation  is  that  of  independent 
contractor  the   liability  of   the  contractor 
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to  the  result  of  the  work  only  or  as  to  the  means  as  well  as  the  result.^^  If  the 
employee  is  merely  subject  to  the  control  or  direction  of  the  owner  or  his  agent 
as  to  the  result  to  be  obtained,  he  is  an  independent  contractor.^^  If  the  employee 
is  subject  to  the  control  of  the  employer  as  to  the  means,  he  is  not  an  independ- 
ent contractor.^^  But  even  where  an  employer  retains  control  over  the  mode  and 
manner  of  doing  a  specified  portion  of  the  work,  and  an  injury  results  to  a  third 
person  from  the  doing  of  other  portions  of  the  work,  he  is  not  liable.^  Subject 
to  these  rules,  the  following  have  been  held  to  be  independent  contractors  :  Per- 
sons engaged  in  construction  work  in  general ;  persons  who  undertake  the  con- 
struction of  an  entire  building  or  specific  portions  thereof ;  persons  engaged  to 
make  repairs  or  improvements  on  a  building ;    architects  who  merely  draw  up 


for  damages  for  injuries  arises  from  the  fact 
of  actual  interference  and  control.  Norwalk 
Gaslight  Co.  v.  Norwalk,  63  Conn.  495,  28 
Atl.  32. 

17.  Iowa. —  Parrott  v.  Chicago  Great  West- 
ern R.  Co.,  127  Iowa  419,  103  N.  W.  352. 
See  also  Kelleher  v.  Schmitt,  etc.,  Mfg.  Co., 
122  Iowa  635,  98  N.  W.  482. 

Minnesota. —  Barg  v.  Bousfield,  65  Minn. 
355,  68  N.  W.  45. 

l^eio  York. —  Hexamer  v.  Webb,  101  N.  Y. 
377,  4  N.  E.  755,  54  Am.  Rep.  703. 

Pennsylvania. —  Miller  v.  Merritt,  211  Pa. 
St.  127,  60  Atl.  508;  Karl  v.  Juniata  County, 
206  Pa.  St.  633,  56  Atl.  78. 

Texas. —  Southwestern  Tel.,  etc.,  Co.  v. 
Paris,  (1905)  87  S.  W.  724;  Cunningham 
V.  International  R.  Co.,  51  Tex.  503,  32  Am. 
Rep,  632. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1257. 

18.  See  infra,  V,  B,  1,  c. 

19.  Alabama. —  Drennen  v.  Smith,  115  Ala. 
396,  22  So.  442;  Campbell  v.  Lunsford,  83 
Ala.  512,  3  So.  522. 

Florida. —  St.  Johns,  etc.,  R.  Co.  v.  Shalley, 
33  Fla.  397,  14  So.  890;  Mumby  v.  Bowden, 
25  Fla.  454,  6  So.  453. 

Illinois. —  Coal  Run  Coal  Co.  v.  Strawn,  15 
111.  App.  347. 

Indiana. —  Dehority  v.  Whitcomb,  13  Ind. 
App.  558,  41  N.  E.  1059. 

Iowa. —  Parrott  v.  Chicago  Great  Western 
R.  Co.,  127  Iowa  419,  103  N.  W.  352;  Hugh- 
hanks  V.  Boston  Inv.  Co.,  92  Iowa  267,  60 
N.  W.  340. 

Kentucky/. —  Adams  Express  Co.  v.  Scho- 
field.  111  Ky.  832,  64  S.  W.  903,  23  Ky.  L. 
Rep.  1120;  Louisville,  etc.,  R.  Co.  v.  Tow,  63 
S.  W.  27,  23  Ky.  L.  Rep.  408,  66  L.  R.  A. 
941. 

Louisiana. —  Holmes  v.  Tennessee  Coal, 
etc.,  Co.,  49  La.  Ann.  1465,  22  So.  403; 
Camp  V.  St.  Louis  Church,  7  La.  Ann.  321. 

Massachusetts. —  Dutton  v.  Amesbury  Nat. 
Bank,  181  Mass.  154,  63  N.  E.  405;  Linnehan 
V.  Rollins,  137  Mass.  123,  50  Am.  Rep.  287; 
Brackett  v.  Lubke,  4  Allen  138,  81  Am.  Dec. 
694;  Lowell  v.  Boston,  etc.,  Corp.,  23  Pick. 
24,  34  Am.  Dec.  33. 

Minnesota. —  Corrigan  v.  Elsinger,  81  Minn. 
42,  83  N.  W.  492 ;  Waters  v.  Pioneer  Fuel  Co., 
62  Minn.  474,  55  N.  W.  52,  38  Am.  St.  Rep. 
564. 

Missouri. —  O'Neill  v.  Blase,  94  Mo.  App. 
648,  68  S.  W.  764. 
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Montana. —  Jensen  v.  Barbour,  15  Mont. 
582,  39  Pac.  906. 

Neio  York. —  Fisher  v,  Rankin,  78  Hun  407, 
29  N.  Y.  Supp].  143;  Gilbert  v.  Beach,  5 
Bosw.  445 ;  Ketcham  v.  Newman,  14  Daly  57, 
3  N.  Y.  St.  566.  Compare  Kirby  v.  Lacka- 
wanna Steel  Co.,  109  N.  Y.  App.  Div.  334,  95 
N.  Y.  Suppl.  833,  where,  notwithstanding 
control  was  reserved  by  the  employer,  the 
employee  was  held  an  independent  con- 
tractor. 

Pennsylvania. —  James  McNeil,  etc.,  Co.  v. 
Crucible  Steel  Co.,  207  Pa.  St.  493,  56  Atl. 
1067;  Washington  Natural  Gas  Co.  v.  Wil- 
kinson, 1  Pa.  Cas.  263,  2  Atl.  338;  McMasters 
V.  Pennsylvania  R.  Co.,  3  Pittsb.  1. 

Texas. —  Burton  v.  Galveston,  etc.,  R.  Co., 
61  Tex.  526;  Taylor,  etc.,  R.  Co.  v.  Warner, 
(Civ.  App.  1900)  60  S.  W.  442;  Texas,  etc., 
R.  Co.  V.  Dudley,  1  Tex.  App.  Civ.  Cas. 
§  540. 

United  States. —  Singer  Mfg.  Co.  v.  Rahn, 
132  U.  S.  518,  10  S.  Ct.  175,  33  L.  ed.  440 
laf/irming  26  Fed.  912]  ;  Texas,  etc.,  R.  Co. 
V.  Juneman,  71  Fed.  939,  18  C.  C.  A.  394; 
Fuller  V.  Citizens'  Nat.  Bank,  15  Fed.  875. 

England. —  Sadler  v.  Henlock,  3  C.  L.  R. 
760,  4  E.  &  B.  570,  1  Jur.  N.  S.  677,  24 
L.  J.  Q.  B.  138,  3  Wkly.  Rep.  181,  82  E.  C.  L. 
570. 

Canada. —  Johnston  v.  Hastie,  30  U.  C. 
Q.  B.  232. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1242  et  seq. 

Details  in  discretion  of  employee. —  Where 
the  employer  retains  the  right  to  control  the 
employee  the  fact  that  he  left  details  to  the 
employee's  discretion  does  not  render  him  a 
contra"ctor.  Pickens  v.  Diecker^  21  Ohio  St. 
212,  8  Am.  Rep.  55. 

20.  St.  Paul  Water  Co.  v.  Ware,  16  Wall. 
(U.  S.)  566,  21  L.  ed.  485. 

21.  Aston  V.  Nolan,  63  Cal.  269  (exca- 
vator) ;  Independence  v.  Slack,  134  Mo.  66, 
34  S.  W.  1094  (builder  of  sidewalk);  Bene- 
dict V.  Martin,  36  Barb.  (N.  Y.)  288  (mason). 

22.  Hughbanks  t\  Boston  Inv.  Co.,  92  Iowa 
267,  60  N.  W.  640;  Robinson  v.  Webb,  11 
Bush  (Ky.)  464;  Deford  v.  State,  30  Md. 
179;  Emmerson  v.  Fay,  94  Va.  60,  26  S.  E. 
386. 

23.  Francis  v.  Johnson,  127  Iowa  391,  101 
N.  W.  878  (painter)  ;  Conners  v.  Hennessey, 
112  Mass.  96;  McCarthy  v.  Portland  Second 
Parish,  71  Me.  318,  36  Am.  Rep.  320  (roof 
slater) . 
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the  plans  ;^  persons  operating  mines  draymen  and  the  like  ;  drovers  -^^  per- 
sons employed  to  clear  land ;  '^'^  persons  assisting  in  public  entertainments  ;  steve- 
dores ;  croppers  ;  farm  superintendent  in  exclusive  control  of  farm  ;  plumb- 
ers ;  ^  gas-litters  ;  mill  operators  ;  loggers  ;  elevator  company  putting  in 
elevator;^'  and  a  piiysician  sent  by  defendant  to  examine  plaintilf  pending  suit.^^ 
e.  Right  of  Supervision.  The  fact  that  the  right  of  supervision  is  reserved 
to  the  owner  or  his  rej^resentative  for  the  purpose  of  seeing  that  the  specihc  work 
is  done  in  compliance  wath  the  contract  will  not  prevent  the  employee  from 
being  an  independent  contractor.^^    In  other  words,  the  retention  of  the  right  to 


24.  Burke  v.  Ireland,  166  N.  Y.  305,  59 
N.  E.  914;  Pitcher  v.  Lennon,  12  N.  Y.  App. 
Div.  356,  42  N.  Y.  SuppL  156;  White  v. 
Green,  (Tex.  Civ.  App.  1904)  82  S.  W.  329. 
And  see  Boswell  v.  Laird,  8  Cal.  469,  68  Am. 
Dec.  345. 

25.  Harris  v.  McNamara,  97  Ala.  181,  12 
So.  103  (ore-digger  paid  by  car,  furnishing 
his  own  tools  and  his  assistants)  ;  Mayhew 
V.  Sullivan  Min.  Co.,  76  Me.  100. 

26.  Jahn  v.  McKnight,  117  Ky.  655,  78 
S.  W.  862,  25  Ky.  L.  Rep.  1758 ;  McMullen  r. 
Hoyt,  2  Daly  (N.  Y.)  271. 

A  truckman  employed  by  merchants  to 
move  paper  from  the  second  to  the  fourth 
floor  of  a  warehouse  not  belonging  to  them 
(work  requiring  skill  and  judgment  and  one 
which  the  truckman  is  competent  to  per- 
form ) ,  who,  being  given  no  instructions  by 
the  merchants  concerning  the  manner  of  per- 
formance, employs  other  men  to  assist  him, 
pays  them  for  their  labor  and  sends  his  bill 
to  the  merchants,  is  an  independent  con- 
tractor. Kueckel  v.  Ryder,  54  N.  Y.  App. 
Div.  252,  66  N.  Y.  Suppl.  522  {affirmed  in 
170  N.  Y.  562,  62  N.  E.  1096]. 

27.  Milligan  v.  Wedge,  12  A.  &  E.  737,  10 
L.  J.  Q.  B.  19,  4  P.  &  D.  714,  40  E.  C.  L. 
366. 

28.  St.  Louis,  etc.,  R.  Co.  v.  Yonley,  (Ark. 
1890)  13  S.  W.  333  (person  clearing  rubbish 
off  railroad  right  of  way  at  so  much  per 
mile  and  hiring  own  servants)  ;  Ferguson  v. 
Hubbell,  97  N.  Y.  507,  49  Am.  Rep.  544; 
Black  V.  Christchurch  Finance  Co.,  [1894] 
A.  C.  48,  58  J.  P.  332,  63  L.  J.  P.  C.  32,  70 
L.  T.  Rep.  N.  S.  77,  6  Reports  394. 

29.  Smith  v.  Benick,  87  Md.  610,  41  Atl. 
56,  42  L.  R.  A.  277;  Heidenwag  v.  Philadel- 
phia, 168  Pa.  St.  72,  31  Atl.  1063. 

30.  Murray  v.  Currie,  L.  R.  6  C.  P.  24,  40 
L.  J.  C.  P.  26,  23  L.  T.  Rep.  N.  S.  557,  19 
Wkly.  Rep.  104.    See,  generally.  Shipping. 

31.  Duncan  v.  Anderson,  56  Ga.  398. 

32.  Marsh  v.  Hand,  120  N.  Y.  315,  24  N.  E. 
463  [affirming  40  Hun  339]. 

33.  Bennett  v.  Truebody,  66  Cal.  509,  6 
Pac.  329,  56  Am.  Rep.  117;  Larow  v.  Clute, 
14  N.  Y.  Suppl.  616.  But  see  Anderson  v. 
Moore,  108  111.  App.  106;  Bernauer  v.  Hart- 
man  Steel  Co.,  33  111.  App.  491,  in  both  of 
which  cases  a  plumber  was  held  not  an  inde- 
pendent contractor  where  he  was  not  given 
possession  of  the  premises  and  no  special  con- 
tract was  made. 

34.  Rapson  v.  Cubitt,  C.  &  M.  64,  6  Jur. 
606,  11  L.  J.  Exch.  271,  9  M.  &  W.  710,  41 
E.  C.  L.  41. 


35.  State  v.  Emerson,  72  Me.  455;  Ziebell 
V.  Eclipse  Lumber  Co.,  33  Wash.  591,  74  Pac. 
680. 

36.  Moore  v.  Sanborne,  2  Mich.  519,  59 
Am.  Dec.  209;  Knowlton  v.  Hoit,  67  N.  H. 
155,  30  Atl.  346;  Carter  v.  Berlin  Mills  Co., 

58  N.  H.  52,  42  Am.  Rep.  572;  Pierrepont  v. 
Loveless,  72  N.  Y.  211. 

37.  Parkhurst  v.  Swift,  31  Ind.  App.  521, 
68  N.  E.  620. 

38.  Pearl  v.  West  End  St.  R.  Co.,  176  Mass. 
177,  57  N.  E.  339,  79  Am.  St.  Rep.  330,  49 
L.  R.  A.  826. 

39.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Knott,  54  Ark.  424,  16  S.  W.  9. 

California. —  Green  v.  Soule,  145  Cal.  96, 
78  Pac.  337. 

Connecticut. —  Norwalk  Gaslight  Co.  v. 
Norwalk,  63  Conn.  495,  28  Atl.  32. 

Georgia. —  Harrison  v.  Kiser,  79  Ga.  588, 
4  S.  E.  320. 

Illinois. —  Boyd  v.  Chicago,  etc.,  R.  Co., 
217  111.  332,  75  N.  E.  496,  108  Am.  St.  Rep. 
253  iaffirming  118  111.  App.  433];  Schwartz 
V.  Gilmore,  45  111.  455,  92  Am.  Dec.  227; 
Geist  V.  Rothschild,  90  111.  App.  324;  Fitz- 
patrick  v.  Chicago,  etc.,  R.  Co.,  31  111.  App. 
649. 

Indiana. —  New  Albany  Forge,  etc.  v. 
Cooper,  131  Ind.  363,  30  N.  E.  294. 

Iowa. —  See  also  Callahan  v.  Burlington, 
etc.,  R.  Co.,  23  Iowa  562,  where  an  engineer 
of  a  railroad  company  was  authorized  to  give 
directions  as  to  the  mode  of  removing  per- 
ishable materials. 

Maine. —  Eaton  v.  European,  etc.,  R.  Co., 

59  Me.  520,  8  Am.  Rep.  430. 
Massachusetts. —  See    Dane    v.  Cochrane 

Chemical  Co.,  164  Mass.  453,  41  N.  E.  678. 

Michigan. —  Lenderink  r.  Rockford,  135 
Mich.  531,  98  N.  W.  4.  See  also  Samuelson 
V.  Cleveland  Iron  Min.  Co.,  49  Mich.  164, 
13  N.  W.  499,  43  Am.  St.  Rep.  456. 

Missouri. —  Crenshaw  v.  Ullman,  113  Mo. 
633,  20  S.  W.  1077;  McKinley  v.  Chicago, 
etc.,  R.  Co.,  40  Mo.  App.  449. 

Nebraska. —  Omaha  Bridge,  etc.,  R.  Co.  v. 
Hargadine,  5  Nebr.  (Unoff.)  418,  98  N.  W. 
1071. 

Yew;  Yor/c.— Hawke  v.  Brown,  28  N.  Y. 
App.  Div.  37,  50  N.  Y.  Suppl.  1032;  Weber 
r.  Buffalo  R.  Co.,  20  N.  Y.  App.  Div.  292,  47 
N.  Y.  Suppl.  7 ;  Clare  v.  National  City  Bank, 
40  N.  Y.  Super.  Ct.  104;  Jaskoev  v.  Consoli- 
dated Gas  Co.,  33  Misc.  790,  67  N.  Y.  Suppl. 
976. 

Ohio. —  Hughes  v.  Cincinnati,  etc.,  R.  Co., 
39  Ohio  St.  461. 
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supervise  as  to  results,  as  distinguislied  from  the  riglit  to  supervise  as  to  tlie 
means  by  wliicli  the  intermediate  results  should  be  obtained,  does  not  affect  the 
relationship.^^  For  instance,  a  contractee's  reservation  of  the  riglit  to  direct 
changes  in  the  time  and  manner  of  doing  the  work,^^  the  right  to  direct  as  to  the 


Pennsylvania. —  Miller  v.  Merritt,  211  Pa. 
St.  127,  GO  Atl.  508 ;  Thomas  v.  Altoona,  etc., 
Electric  E.  Co.,  191  Pa.  St.  361,  43  Atl.  215; 
Welsh  V.  Parrish,  148  Pa.  St.  599,  24  Atl. 
86;  Welsh  v.  Lehigh,  etc.,  Coal  Co.,  2  Pa. 
Cas.  319,  5  Atl.  48. 

Texas. —  Simonton  v.  Perry,  ( Civ.  App. 
1901)   62  S.  W.  1090. 

Virginia. —  Bibb  v.  Norfolk,  etc.,  R.  Co.,  87 
Va.  711,  14  S.  E.  163. 

Wisconsin. —  Smith  v.  Milwaukee  Builders', 
etc.,  Exch.,  91  Wis.  360,  64  N.  W.  1041,  51 
Am.  St.  Rep.  912,  30  L.  R.  A.  504. 

United  States. —  Sailiotte  v.  King  Bridge 
Co.,  122  Fed.  378,  58  C.  C.  A.  466,  65 
L.  R.  A.  620. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1258. 

"  Under  the  supervision  and  subject  to  the 
approval." — A  provision  that  the  work  is  to 
be  done  "  under  the  supervision  a"nd  subject 
to  the  approval "  of  the  employer  or  his 
agent  does  not  affect  the  independent  nature 
of  the  contract.  Alabama  Midland  R.  Co.  v. 
Martin,  100  Ala.  511,  14  So.  401;  Callan  v. 
Bull,  113  Cal.  593,  45  Pac.  1017;  Eaton  i:. 
European,  etc.,  R.  Co.,  59  Me.  520,  8  Am; 
Hep.  430;  Vosbeck  v.  Kellogg,  78  Minn.  176, 
SO  N.  W.  957 ;  Thomas  v.  Altoona,  etc.,  Elec- 
tric R.  Co.,  191  Pa.  St.  43  Atl.  215; 
Casement  v.  Brown,  148  U.  S.  615,  13  S.  Ct. 
672,  37  L.  ed.  582.  A  requirement  that  the 
work  shall  be  executed  under  the  supervision 
of  an  engineer,  and  authorizing  him  to  pre- 
scribe the  "  order "  in  which  the  materials 
should  be  placed,  and  to  "  give  the  lines  and 
levels  "  to  be  used,  does  not  make  the  con- 
tractor a  servant.    Callan  v.  Bull,  Gupra. 

Performance  "  to  satisfaction  "  of  employ- 
er's representative. —  The  fact  that  the  con- 
tract stipulates  that  the  work  is  to  be  done 

to  the  satisfaction  "  of  the  employer's  rep- 
resentative, is  not  such  an  assumption  of  the 
Tight  to  control  as  to  the  details  or  methods 
of  doing  the  work  as  to  make  the  employer 
responsible  for  the  acts  of  the  contractor. 
Eldred  v.  Mackie,  178  Mass.  1,  59  N.  E.  673 ; 
Kelly  V.  New  York.  11  N.  Y.  432;  Powell  v. 
Virginia  Constr.  Co.,  88  Tenn.  692,  13-  S.  W. 
691,  17  Am.  St.  Rep.  925;  Smith  v.  Mil- 
waukee Builders',  etc.,  Exch.,  91  Wis.  360, 

64  N.  W.  1041,  51  Am.  St.  Rep.  912,  30 
I..  R.  A.  504. 

Right  to  reject  improper  or  defective  ma- 
terials.—  The  independent  nature  of  the  con- 
tract is  not  affected  by  a  provision  t}iat  the 
employer  or  his  agent  is  to  have  the  right  to 
reject  improper  or  defective  materials.  Nor- 
walk  Gaslight  Co.  v.  Norwalk,  63  Conn.  495, 
28  Atl.  32;  Fitzpatrick  v.  Chicago,  etc.,  R. 
Co.,  31  111.  App.  649;  Hardaker  v.  Idle  Dist. 
Council,  [1896]   1  Q.  B.  335,  60  J.  P.  190, 

65  L.  J.  Q.  B.  363,  74  L.  T.  Rep.  N.  S.  69,  44 
Wkly.  Rep.  323. 
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Illustrations  of  reservation  of  something 
more  than  right  to  supervise. —  Under  a  writ- 
ten contract  to  demolish  a  building,  contain- 
ing a  clause  that  the  work  of  demolition  is 
to  be  carried  out  according  to  the  directions 
of  the  supervising  architect,  whose  decisions 
on  all  points  ...  I  agree  to  accept  as  final,'* 
such  control  over  the  work  was  reversed  as 
prevented  the  contractor  from  being  independ- 
ent, and  created  the  relation  of  master  and 
servant.  Faren  v.  Sellers,  39  La.  Ann.  1011^ 
3  So.  363,  4  Am.  St.  Rep.  256.  Where  a  rail- 
road company  was  the  employer,  and  re- 
served the  right  to  determine  the  extent  of 
the  excavation  to  be  made,  and  undertook 
to  furnish  a  locomotive  and  train  crew  and 
transport  the  material  removed,  the  con- 
tractor was  held  not  an  independent  con- 
tractor. Louisville,  etc.,  R.  Co.  v.  Tow,  63 
S.  W.  27,  23  Ky.  L.  Rep.  408,  66  L.  R.  A. 
941.  Where  the  contractor  agreed  to  put  in 
posts  in  building  a  walk  as  the  employer 
company  should  require,  and  he  was  to  sub- 
mit to  the  supervision  and  direction  of  the 
company's  engineer  and  to  do  the  work  satis- 
factorily, the  contractor  was  not  an  inde- 
pendent contractor.  New  Orleans,  etc,  R,  Co. 
V.  Hanning,  15  Wall.  (U.  S.)  649,  21  L.  ed. 
220.  Where  an  excavation  was  to  be  made 
as  the  employer's  engineer  should  direct,  and 
any  one  refusing  to  obey  the  engineer's  or- 
ders was  to  be  discharged  by  the  contractor, 
he  is  not  an  independent  contractor.  Larson 
V.  Metropolitan  St.  R.  Co.,  110  Mo.  234,  19 
S.  W.  416,  33  Am.  St.  Rep.  439,  16  L.  R.  A. 
330.  And  see,  generally.  Waters  v.  Green- 
leaf- Johnson  Lumber  Co.,  115  N.  C.  648,  20 
S.  E.  718. 

The  right  to  supervise  does  not  make  the 
employer  liable  to  a  servant  of  the  con- 
tractor because  of  a  failure  to  supervise, 
where  the  servant  is  injured,  since  the  reser- 
vation accrues  solely  to  the  benefit  and  se- 
curity of  the  employer  and  creates  no  duty 
on  his  part  on  behalf  of  the  contractor's  work- 
men. Samuelson  v.  Cleveland  Iron  Min.  Co., 
49  Mich.  164,  13  N.  W.  499,  43  Am.  Rep. 
456;  Burke  v.  Ireland,  26  N.  Y.  App.  Div. 
487,  50  N.  Y.  Suppl.  369. 

40.  Vosbeck  v.  Kellogg,  78  Minn.  176,  80 
N.  W.  957.  And  see  Morgan  v.  Smith,  150 
Mass.  570,  35  N.  E.  101,  holding  that  the 
mere  fact  that  the  architect  of  the  owner  di- 
rects certain  things  to  be  done  by  the  con- 
tractor, where  he  does  not  exercise  any  con- 
trol over  him  in  his  manner  of  doing  the 
work,  or  his  choice  of  workmen,  does  not 
make  the  contractor  a  servant  of  the  owner. 

41.  Schwartz  v.  Gilmore,  45  111.  455,  92 
Am.  Dec.  227;  Erie  v.  Caulkins,  85  Pa.  St. 
247,  27  Am.  Rep.  642.  See  also  as  sustain- 
ing this  view  Green  v.  Soule,  145  Cal.  96,  78 
Pac.  337. 

Time  of  doing  work. —  Where  the  driver  of 
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^quantity  of  work  to  be  done,^  or  the  right. to  make  any  deviation  from  the  con- 
tracts^ is  not  a  right  to  control  tlie  mode  or  manner  of  doing  the  work  so  as  to 
make  the  contractee  liable.  And  it  has  been  held  that  the  fact  that  the  con- 
tractee's  representative  directs  how  tlie  work  is  to  be  done  does  not  affect  the 
independency  of  the  contract.^* 

d.  Control  of  Premises.  The  fact  that  the  owner  of  the  premises  on  which 
work  is  to  be  done  by  an  eaiploj^ee  retains  control  thereof  does  not  prevent  the 
employee  being  an  independent  contractor.^^ 

e.  Mode  of  Payment.  While  payment  for  the  whole  work  by  a  specific  sum 
is  one  of  the  ordinary  incidents  of  an  independent  contract,  and  the  mode  of  pay- 
ment is  a  circumstance  to  be  considered  in  determining  whether  one  is  an  inde- 
pendent contractor/®  the  mode  of  payment  is  not  conclusive  nor  the  test  as  to 
the  relationship.^"^  One  may  be  an  independent  contractor,  although  not  to  be 
paid  a  round  sum  for  his  work,^^  as  where  paid  by  the  day,^^  or  the  cost  of  the 
work  and  a  per  cent.^*^  On  the  other  hand  a  person  is  not  an  independent 
contractor  merely  because  paid  by  the  piece  or  job.^^ 

f.  Furnishing"  of  Material  and  Appliances.  An  employee  is  not  an  independ- 
ent contractor  merely  because  he  furnishes  the  appliances  and  materials,  or 
either.^"^  On  the  other  hand  the  fact  that  materials  are  furnished  by  the  employer 
does  not  prevent  the  employee  being  an  independent  contractor.^^ 


a  wagon  was  not  subject  to  discharge  by  de- 
fendant and  was  in  nowise  under  its  control 
beyond  the  fact  that  it  had  the  right  to  in- 
struct him  when  to  haul  its  product,  he  is 
not  deemed  its  servant,  and  the  doctrine  of 
independent  contractor  applies.  Chicago  Hy- 
draulic Press  Brick  Co.  v.  Campbell,  116  111. 
App.  322. 

42.  Hughes  r.  Cincinnati,  etc.,  R.  Co.,  30 
Ohio  St.  461. 

43.  Frassi  v.  McDonald,  122  Cal.  400,  55 
Pac.  139. 

44.  Dane  f.  Cochrane  Chemical  Co.,  164 
Mass.  453,  41  N.  E.  678. 

45.  Louthan  v.  Hewes,  138  Cal.  116,  70 
Pac.  1065;  Boomer  f.  Wilbur,  170  Mass.  482, 
57  N.  E.  1004,  53  L.  R.  A.  172.  And  see 
Geist  V,  Rothschild,  90  111.  App.  324.  But 
see  Fuller  v.  Citizens'  Nat.  Bank,  15  Fed. 
875. 

Reservation  by  owner  of  use  of  premises. — 

The  fact  that  a  railroad  company  reserved 
the  right  to  run  its  trains  over  a  bridge  dur- 
ing the  time  of  its  repair  by  an  experienced 
bridge  builder  does  not  destroy  the  independ- 
ency of  the  contractor's  employment.  Bibb  v, 
Norfolk,  etc.,  R.  Co.,  87  Va.  711,  14  S.  E. 
163. 

46.  Indiana  Iron  Co.  v.  Cray,  10  Ind.  App. 
505,  48  N.  E.  803;  Redstrake  v.  Swayze,  52 
N.  J.  L.  414,  21  Atl.  953;  State  i;.  Swayze, 
52  N.  J.  L.  129,  18  Atl.  697. 

47.  Corbin  v.  American  Mills,  27  Conn. 
274,  71  Am.  Dec.  63;  Morgan  'C.  Smith,  159 
Mass.  570,  35  N.  E.  101;  New  Orleans,  etc., 
R.  Co.  V.  Reese,  61  Miss.  581. 

48.  Morgan  v.  Smith,  159  Mass.  570,  35 
N.  E.  101. 

49.  Harrison  v.  Collins,  86  Pa.  St.  153,  27 
Am.  Rep.  699;  Emmerson  v.  Fay,  94  Va.  60, 
26  S.  E.  386.  See  also  Wabash,  etc.,  R.  Co. 
V.  Farver,  111  Ind.  195,  12  N.  E.  296,  60 
Am.  Rep.  696;  Hexamer  v.  Webb,  101  N.  Y. 
377,  4  N.  E.  755,  54  Am.  Rep.  703. 


Mode  and  amount  of  payment. —  That  a 
person  alleged  to  be  an  independent  con- 
tractor is  employed  at  two  dollars  per  day, 
and  hires  other  persons  at  the  rate  of  one 
dollar  and  a  half  per  day,  does  not  take 
away  the  independent  character  of  his  em- 
ployment. Karl  x>.  Juniata  County,  206  Pa. 
St.  633,  56  Atl.  78. 

50.  Whitney,  etc.,  Co.  v.  O'Rourke,  68  111. 
App.  487 ;  New  Orleans,  etc.,  R.  Co.  v.  Reese, 
61  Miss.  581. 

51.  Holmes  v.  Tennessee  Coal,  etc.,  Co.,  49 
La.  Ann.  1465,  22  So.  403;  Waters  v.  Pio- 
neer Fuel  Co.,  52  Minn.  474,  55  N.  W.  52, 
38  Am.  St.  Rep.  564 ;  O'Neill  r.  Blase,  94  Mo. 
App.  648,  68  S.  W.  764;  Fink  v.  Missouri 
Furnace  Co.,  10  Mo.  App.  61  ^reversed  on 
other  grounds  in  82  Mo.  276,  52  Am.  Rep. 
376]  ;  Sadler  v.  Henlock,  3  C.  L.  R.  760,  4 
E.  &  B.  570,  1  Jur.  N.  S.  677,  24  L.  J.  Q.  B. 
138,  3  Wkly.  Rep.  181,  82  E.  C.  L.  570. 

52.  Adams  Express  Co.  v.  Schofield,  111 
Kv.  832,  64  S.  W.  903,  23  Ky.  L.  Rep.  1120; 
Tiffin  V.  McCormack,  34  Ohio  St.  638,  32  Am. 
Rep.  40'8. 

53.  l^ew  Hampshire. —  Carter  v.  Berlin 
Mills  Co.,  58  N.  H.  52,  42  Am.  Rep.  572. 

New  York. —  Benedict  v.  Martin,  36  Barb. 
288. 

Pennsylvania. —  Smith  v.  Simmons,  103  Pa. 
St.  32,  49  Am.  Rep.  113. 

Virginia. —  Emmerson  v.  Fay,  94  Va.  60, 
26  S.  E.  386. 

England. —  Overton  v.  Freeman,  11  C.  B. 
867,  3  C.  &  K.  52,  16  Jur.  65,  21  L.  J.  C.  P. 
52,  73  E.  C.  L.  867. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1242  et  seq. 

Name  of  employer  on  wagons. —  The  fact 
that  defendant's  name  was  upon  the  wagons, 
which,  however,  belonged  to  the  employee, 
does  not  prevent  the  employee  being  an  inde- 
pendent contractor,  Foster  v.  W^adsworth- 
Howland  Co.,  168  111.  514,  48  N.  E.  163. 
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g.  Power  to  Terminate  Contract.  The  fact  that  tlie  contract  provides  that 
the  employer  or  his  representative  may  discharge  the  contractor  at  any  time  or 
Upon  the  happening  of  certain  contingencies,  while  a  fact  to  be  considered,^^  i& 
not  conclusive  that  the  contractor  is  not  an  independent  contractor.^^ 

h.  Power  Over  Assistants.  The  reservation  to  the  emj^loyer  of  the  right  to 
demand  the  discharge  of  the  contractor's  servants  under  certain  circumstances- 
does  not  affect  the  relationship  of  independent  contractor  where  it  otherwise 
exists.^^  So  the  fact  that  in  practice  employees  would  discharge  their  servants, 
on  request  of  the  employers,  for  refusal  to  observe  certain  rules,  and  that  the 
employers  objected  to  the  hiring  of  a  certain  class  of  servants,  does  not  show  such 
reservation  of  control  as  creates  the  relation  of  master  and  servant.^'^  So  the  right 
to  annul  the  contract  for  a  failure  to  employ  a  force  in  kind  and  quality  to  the 
satisfaction  of  the  employer's  representative  does  not  show  such  a  right  of  selection 
of  the  contractor's  servant  as  to  make  the  employer  liable  for  injuries  thereto.^^ 

1.  Subcontractors.  A  subcontractor  under  an  original  contractor  may  be  an 
independent  contractor  as  to  such  original  contractor.^^  And  in  determining 
whether  a  subcontractor  is  an  independent  contractor,  in  so  far  as  his  relation  to 
the  principal  contractor  is  concerned,  the  same  rules  apply  that  have  already  been 
considered  as  between  the  original  employer  and  employee.^^ 

j.  Dual  Capacity  of  Servant  and  Contractor.  The  fact  that  a  person  is  a  serv-^ 
ant  of  his  employer  in  respect  to  certain  work  does  not  j)i*eclude  his  being  an 
independent  contractor  as  regards  other  work.^^ 

2.  General  Rule  as  to  Non-Liability  of  Contractee  —  a.  Contractor  Not  Serv- 
ant.   An  independent  contractor  is  not  a  servant  within  the  rule  that  makes  a 


54.  See  Parrott  n.  Chicago  Great  Western 
R.  Co.,  127  Iowa  419,  103  N.  W.  352 ;  Deford 
V.  State,  30  Md.  179;  Tiffin  v.  McCormack,  34 
Ohio  St.  638,  32  Am.  Rep.  408. 

Right  to  discharge  as  if  ordinary  laborer. — 
So  the  fact  that  the  alleged  contractor,  al- 
though there  was  no  express  provision  in  the 
contract  in  regard  thereto,  could  be  dis- 
charged the  same  as  any  ordinary  laborer,  is 
to  be  considered  in  support  of  the  contention 
that  he  is  not  an  independent  contractor. 
Texas,  etc.,  R.  Co.  v.  Juneman,  71  Fed.  939, 
18  C.  C.  A.  394. 

55.  See  New  Albany  Forge,  etc.  n.  Cooper, 
131  Ind.  363,  30  N.  E.  294;  Robinson  r. 
Webb,  11  Bush  (Ky.)  464;  Thomas  v.  AI- 
toona,  etc..  Electric  R.  Co.,  191  Pa.  St.  361, 
43  Atl.  215. 

56.  Bayer  v.  Chicago,  etc.,  R.  Co.,  68  111. 
App.  219;  New  Albany  Forge,  etc.  v.  Cooper, 
131  Ind.  363,  30  N.  E.  294;  McKinley  v.  Chi- 
cago, etc.,  R.  Co.,  40  Mo.  App.  449;  Reedie 
v.  London,  etc.,  R.  Co.,  4  Exch.  244,  20  L.  J. 
Exch.  65,  6  R.  &  Can.  Cas.  184.  See  also 
Cuff  V.  Newark,  etc.,  R.  Co.,  35  N.  J.  L.  17, 
10  Am.  Rep.  205;  Rogers  v.  Florence  R.  Co., 
31  S.  C.  378,  9  S.  E.  1059. 

But  the  reservation  of  the  right  to  have 
discharged  any  servant  of  the  contractor  who 
disobej's  the  order  of  the  owner's  representa- 
tive creates  the  relation  of  master  and  serv- 
ant as  between  the  employer  and  employee. 
Larson  v.  Metropolitan  St.  R.  Co.,  110  Mo. 
234,  19  S.  W.  416,  33  Am.  St.  Rep.  439,  16 
L.  R.  A.  330. 

57.  Harris  v.  McNamara,  97  Ala.  181,  12 
So.  103. 

58.  Burmeister  v.  New  York  El.  R.  Co.,  47 
N.  Y.  Super.  Ct.  264.    See  also  Thomas  v. 
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Altoona,  etc.,  R.  Co.,  191  Pa.  St.  361,  43 
Atl.  215. 

59.  Green  v.  Soule,  145  Cal.  96,  78  Pae. 
337. 

60.  Illinois. —  Crudup  v.  Schreiner,  98  111. 
App.  337. 

Minnesota. — Klages  v.  Gillette-Herzog  Mfg. 
Co.,  86  Minn.  458,  90  N.  W.  1116;  Aldritt  v. 
Gillette-Herzog  Mfg.  Co.,  85  Minn.  206,  88 
N.  W.  741. 

Tennessee. —  Powell  v.  Virginia  Constr.  Co.,. 
88  Tenn.  692,  13  S.  W.  691,  17  Am.  St.  Rep. 
925. 

Virginia. —  Richmond  v.  Sitterding,  101  Va. 
354,  43  S.  E.  562,  65  L.  R.  A.  445. 

Washington. —  Larson  v.  American  Bridge 
Co.,  40  Wash.  224,  82  Pac.  294,  111  Am.  St. 
Rep.  904. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1242  et  seq. 

Contract  not  executed  in  good  faith. — 
Where  it  appears  that  a  contract  between  the 
original  contractor  and  a  subcontractor  was 
not  executed  in  good  faith  to  express  the  real 
relation  of  the  parties,  or  if,  notwithstanding 
such  contract,  supervision  of  the  work  was 
assumed  by  the  original  contractor,  then  the 
application  of  the  doctrine  of  respondeat  su- 
perior is  to  be  determined  by  the  conduct  of 
the  parties.  Klages  v.  Gillette-Herzog  Mfg. 
Co.,  86  Minn.  458,  90  N.  W.  1116. 

61.  Hedge  v.  Williams,  131  Cal.  455,  63 
Pac.  721,  64  Pac.  106,  82  Am.  St.  Rep.  360 ; 
Samyn  v.  McCloskv,  2  Ohio  St.  536;  Knight 

^  V.  Fox,  5  Exch.  721,  14  Jur.  963,  20  L.  J. 
Exch.  9.  See  also  Toomey  v.  Donovan,  158 
Mass.  232,  33  N.  E.  396;*^  Wolf  v.  American 
Tract  Soc,  25  N.  Y.  App.  Div.  98,  49  N.  Y. 
Suppl.  236. 
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master  liable  to  third  persons  for  the  acts  of  his  servants.  The  work  done  by  the 
independent  contractor  is  not  under  the  control  and  direction  of  the  contractee.^^ 

b.  Early  English  Rule.  ^  An  early  case  in  England/^  followed  by  a  few  deci- 
sions in  this  country holding  the  contractee  liable  for  the  acts  of  the  contractor 
or  the  contractor's  servants  has  been  directly  overruled  and  is  not  now  the  law  in 
any  state.^^  Likewise  the  distinction  attempted  to  be  drawn  by  that  case  between 
tlie  owner  of  real  and  personal  property,  and  attaching  liability  to  the  owner  of 
real  property  upon  which  work  is  being  done  by  an  independent  contractor  because 
of  the  ownership  of  the  property has  been  expressly  overruled  in  England,^^ 
and  has  been  distinctly  and  unanimously  disclaimed  as  authority  in  this  country.*'* 

e.  Existing  Rule,  xllthough  the  rule  is  stated  in  the  decisions  in  many 
different  ways,  and  although  there  is  a  considerable  conflict  of  authority  as  to 
whether  a  particular  state  of  facts  brings  the  case  within  the  general  rule  relieving 
the  contractee  from  liability,  or  causes  it  to  fall  within  one  of  the  exceptions 
which  render  him  liable,  the  general  rule  dedncible  from  the  decisions  is  that 
where  the  relation  of  an  independent  contract  exists,  and  due  diligence  has  been 
exercised  in  selecting  a  competent  contractor,  and  the  thing  contracted  to  be  done 
is  not  in  itself  a  nuisance,  nor  will  necessarily  result  in  a  nuisance  if  proper 
precautionary  measui-es  are  used,  and  an  injury  to  a  third  person  results,  not  from 
the  fact  that  the  work  is  done,  but  from  the  wa'ongful  or  negligent  manner  of 
doing  it  by  a  contractor  or  his  servants,  the  contractee  is  not  liable  tlierefor.^^  A 


62.  Kansas. —  Kansas  Cent.  R.  Co,  v.  Fitz- 
simmons,  18  Kan.  34. 

Kentucky. —  Robinson  v.  Webb,  11  Bush 
464. 

Maine.— Wilbur  v.  White,  98  Me.  191,  56 
Atl.  657. 

Minnesota. —  Aldritt  t\  Gillette-Herzog 
Mfg.  Co.,  85  Minn.  206,  88  N.  W.  741. 

Neio  York. —  Berg  v.  Parsons,  156  N.  Y. 
109,  50  N.  E.  957,  66  Am.  St.  Rep.  542,  41 
L.  R.  A.  391. 

Ohio. —  Cincinnati  v.  Stone,  5  Ohio  St.  38. 

Oregon. —  Macdonald  v.  O'Reilly,  45  Oreg. 
589,  78  Pac.  753. 

Pennsylvania. —  Hanna  v.  Gresh,  16  Montg. 
Co.  Rep.  182. 

Canada. —  McCann  v.  Toronto,  28  Ont.  650. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1241  et  seq. 

Compare  Myer  v.  Hobbs,  57  Ala.  175,  20 
Am.  Rep.  719. 

63.  Bush  V.  Steinman,  1  B.  &  P.  404  [fol- 
lowed in  Slv  V.  Edglev,  6  Esp.  6]. 

64.  See  Earle  v.  Hall,  2  Mete.  (Mass.) 
353 ;  Lowell  i\  Boston,  etc.,  R.  Corp.,  23  Pick. 

(Mass.)  24,  34  Am.  Dec.  33;  Stone  v.  Cod- 
man,  15  Pick.  (Mass.)  297;  New  York  v. 
Bailey,  2  Den.  (N.  Y.)  433;  Wlswall  v.  Brin 
son,  32  N.  C.  554;  Myers  v.  Snyder,  Brightly 

(Pa.)  489. 

65.  California. —  Boswell  v.  Laird,  8  Cal. 
469,  68  Am.  Dec.  345. 

Iowa. —  Hoff  V.  Shockley,  122  Iowa  720. 
98  N.  W.  573,  101  Am.  St.  Rep.  289,  64 
L.  R.  A.  538;  Kellogg  v.  Payne,  21  Iowa  575. 

Missouri. —  Morgan  v.  Bowman,  22  Mo. 
538. 

New  Hampshire. —  Carter  v.  Berlin  Mills 
Co.,  58  N.  H.  52,  42  Am.  Rep.  572;  Wright 
V.  Holbrook,  52  N.  H.  120,  13  Am.  Rep.  12. 

New  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 
[98] 


New  York. —  Blake  v.  Ferris,  5  N.  Y.  48,  55 
Am.  Dec.  304. 

O/ito.— Clark  v.  Fry,  8  Ohio  St.  358,  72 
Am.  Dec.  590. 

Virginia. —  Bibb  v.  Norfolk,  etc.,  R.  Co., 
87  Va.  711,  14  S.  E.  163. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1245  et  seq. 

66.  Bush  V.  Steinman,  1  B.  &  P.  404  [fol- 
lowed in  Laugher  v.  Pointe,  5  B.  &  C.  547,  3^ 

D.  &  R.  550,  4  L.  J.  K.  B.  O.  S.  309,  11 

E.  C.  L.  579 ;  Quarman  v.  Burnett,  4  Jur. 
969,  9  L.  J.  Exch.  308,  6  M.  &  W.  499]. 

67.  Reedie  v.  London,  etc.,  R.  Co.,  4  Exch, 
244,  20  L.  J.  Exch.  65,  6  R.  &  Can.  Cas.  1841. 

68.  California. —  Boswell  v.  Laird,  8  CaU 
469,  68  Am.  Dec.  345. 

loiva. —  Hoff  V.  Shockley,  122  Iowa  720,  98 
N.  W.  573,  101  Am.  St.  Rep.  289,  64  L.  R.  A. 
538. 

Massachusetts. —  Hilliard  v.  Richardson,  3 
Gray  349,  63  Am.  Dec.  743. 

Missouri. —  Morgan  v.  Bowmaji,  22  Mo, 
538. 

Neio  Hampshire. —  See  Carter  v.  Berlin 
Mills,  5&  N.  H.  52,  42  Am.  Rep.  572 ;  Wright 
V.  Holbrook,  52  N.  H.  120,  13  Am.  Rep.  12 
\ questioning  Stone  v.  Cheshire  R.  Corp.,  19' 
N.  H.  427,  51  Am.  Dec.  192]. 

Neio  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co.,. 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

New  York. —  King  v.  New  York  Cent.,  etc., 
R.  Co.,  66  N.  Y.  18f,  23  Am.  Rep.  37;  Simons 
V.  Monier,  29  Barb.  419. 

Ohio. —  Chambers  v.  Ohio  L.  Ins.,  etc.,  Co., 
1  Disn.  327,  12  Ohio  Dec.  (Reprint)  650. 

69.  Alabama. —  Massey  v.  Oates,  143  Ala. 
248,  39  So.  142. 

California. —  Stewart  t\  California  Imp. 
Co.,  131  Cal.  125,  63  Pac.  177,  724,  52 
L.  R.  A.  205;  Du  Pratt  r.  Lick,  38  Cal.  691; 
Boswell  V.  Laird,  8  Cal.  439,  68  Am.  Dec.  345, 
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fortiori  the  original  contractee  is  not  liable  for  the  negligent  acts  of  a  subcon- 


Colorado. —  Chicago,  etc.,  E,.  Co.  i;.  Fergu- 
son, 3  Colo.  App.  414,  33  Pac.  684. 

Connecticut. —  Wilmot  v.  McPadden,  78 
Conn.  270,  61  Atl.  1069. 

Georgia. —  Ridgeway  v.  Downing  Co.,  lOD 
Ga.  591,  34  S.  E.  1028;  Parker  v.  Waycross, 
etc.,  R.  Co.,  81  Ga.  387,  8  S.  E.  871. 

Illinois. —  Hale  v.  Johnson,  80  111.  185; 
Prairie  State  Loan,  etc.,  Co.  v.  Doig,  70  111. 
52;  Geist  V.  Rothschild,  90  111.  App.  324; 
Wadsworth  Howland  Co.  v.  Foster,  50  111. 
App.  513. 

Indiana. —  Wabash,  etc.,  R.  Co.  v.  Faver, 
111  Ind.  195,  12  N.  E.  296,  60  Am.  Rep. 
696. 

Iowa. —  Brown  v.  McLeish,  71  Iowa  381,  32 
N.  W.  385;  Callahan  v.  Burlington,  etc.,  R. 
Co.,  23  Iowa  562. 

Kentucky. —  Robinson  v.  Webb,  11  Bush 
-464. 

Louisiana. —  Sweeny  v.  Murphy,  32  La. 
Ann.  628;  Peyton  v.  Richards,  11  La.  Ann. 
62. 

Maine. —  Leavitt  v.  Bangor,  etc.,  R.  Co.,  89 
Me.  509,  36  Atl.  998,  36  L.  R.  A.  382. 

Maryland.— Smith,  v.  Benick,  87  Md.  610, 
41  Atl.  56,  42  L.  R.  A.  277;  City,  etc.,  R. 
•Co.  V.  Moores,  80  Md.  348,  30  Atl.  643,  45 
Am.  St.  Rep.  345. 

Massachusetts. —  Pye  v.  Faxon,  156  Mass, 
471,  31  K  E.  640;  Conners  v.  Hennessey,  112 
Mass.  96;  Forsyth  v.  Hooper,  11  Allen  419. 

Michigan. —  St.  Ignace  Tp.  Road  Dist.  No. 
4  V.  Pelton,  129  Mich.  31,  87  N.  W.  1029; 
Hiedel  v.  Moran,  etc.,  Co.,  103  Mich.  262,  61 
N.  W.  509 ;  Charlebois  v.  Gogebic,  etc.,  R. 
€o.,  91  Mich.  59,  51  N.  W.  812;  De  Forrest 
1).  Wright,  2  Mich.  368. 

Missouri. —  Fink  v.  Missouri  Furnace  Co., 
«2  Mo.  276,  52  Am.  Rep.  376;  Burns  v.  Mc- 
Donald, 57  Mo.  App.  599. 

'New  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

'Neiv  York. —  Berg  v.  Parsons,  156  N.  Y. 
109,  50  N.  E.  957,^66  Am.  St.  Rep.  542,  41 
L.  R.  A.  391  [reversing  on  other  grounds  90 
Hun  267,  35  N.  Y.  Suppl.  780];  Roemer  f. 
Striker,  142  N.  Y.  134,  36  N.  E.  808:  Engel 
■V.  Eureka  Club,  137  N.  Y.  100,  32  N.  E.  1052, 
33  Am.  St.  Rep.  692;  Butler  v.  Townsend, 
126  N.  Y.  105,  26  N.  E.  1017;  Ferguson  v. 
Plubbell,  97  N.  Y.  507,  49  Am.  Rep.  544; 
King  V.  New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y. 
181,  23  Am.  Rep.  37;  Slater  v.  Mersereau, 
64  N.  Y.  138;  McCafferty  v.  Spuyten  Duyvil, 
etc.,  R.  Co.,  61  N.  Y.  178,  19  Am.  Rep.  267; 
Blake  v.  Ferris,  5  N.  Y.  48,  55  Am.  Dec. 
504;  Boss  v.  Jarmulowsky,  81  N.  Y.  App. 
X)iv.  577,  81  N.  X.  Suppl.  400;  Sullivan  v. 
Dimham,  35  N.  Y.  App.  Div.  342,  54  N.  Y. 
Suppl.  962;  King  v.  Livermore,  9  Hun  298; 
Schular  v.  Hudson  River  R.  Co.,  38  Barb. 
653;  Vanderpool  v.  Husson,  28  Barb.  196; 
Gardner  v.  Bennett,  38  N.  Y.  Super  Ct.  197; 
O'Rourke  v.  Hart,  7  Bosw.  511;  Potter  v. 
Seymour,  4  Bosw.  140;  Hauser  v.  Metropoli- 
tan St.  R.  Co.,  27  Misc.  538,  58  N.  Y.  Suppl. 
286;  McCauley  v.  Fidelity,  etc.,  Co.,  16  Misc. 
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574,  38  N.  Y.  Suppl.  773;  Roemer  v.  Striker, 
2  Misc.  573,  21  N.  Y.  Suppl.  1090  [affirmed 
in  142  N.  Y.  134,  36  N.  E.  808]  ;  McCann  v. 
Kings  County  El.  R.  Co.,  19  N.  Y.  Suppl. 
668. 

0/iio.— Clark  v.  Fry,  8  Ohio  St.  358,  72 
Am.  Dec.  590 ;  Chambers  v.  Ohio  L.  Ins.,  etc., 
Co.,  1  Disn.  327,  12  Ohio  Dec.  (Reprint) 
650;  Fisher  v.  Tryon,  15  Ohio  Cir.  Ct.  541,  8 
Ohio  Cir.  Dec.  556. 

Pennsylvania. —  Eby  v.  Lebanon  County, 
166  Pa.  St.  632,  31  Atl.  332;  Smith  v.  Sim- 
mons, 103  Pa.  St.  32,  49  Am.  Rep.  113;  Har- 
rison V.  Collins,  80  Pa.  St.  153,  27  Am.  Rep. 
099;  Wray  v.  Evans,  80  Pa.  St.  102;  Reed 
V.  Allegheny  City,  79  Pa.  St.  300. 

South  Carolina. —  Conlin  v.  Charleston,  15 
Rich.  201. 

Vermont. —  Bailey  v.  Troy,  etc.,  R.  Co.,  57 
Vt.  252,  52  Am.  Rep.  129;  Pawlet  v.  Rutland, 
etc.,  R.  Co.,  28  Vt.  297;  Clark  v.  Vermont, 
etc.,  R.  Co.,  28  Vt.  103. 

Wisconsin. —  Hackett  v.  Western  Union 
Tel.  Co.,  80  Wis.  187,  49  N.  W.  822. 

United  States. —  Salliotte  v.  King  Bridge 
Co.,  122  Fed.  378,  58  C.  C.  A.  466,  65  L.  R.  A. 
620;  Dwyer  v.  National  Steamship  Co.,  4 
Fed.  493,  17  Blatchf.  472. 

England. —  Steel  v.  South  Eastern  R.  Co., 
16  C.  B.  550,  81  E.  C.  L.  550;  Hobbit  v.  Lon- 
don,  etc.,  R.  Co.,  4  Exch.  254;  Reedie  v.  Lon- 
don, etc.,  R.  Co.,  4  Exch.  244,  20  L.  J.  Exch. 
65,  6  R.  &  Can.  Cas.  184;  Butler  v.  Hunter, 
7  H.  &  N.  826,  31  L.  J.  Exch.  214,  10  Wkly. 
Rep.  214;  Hole  v.  Sittingbourne,  etc.,  R.  Co., 

6  H.  &  N.  488,  30  L.  J.  Exch.  81,  3  L.  T. 
Rep.  N.  S.  750,  9  Wkly.  Rep.  274. 

Canada. —  Woodhill  v.  Great  Western  R. 
Co.,  4  U.  C.  C.  P.  449.  See  Carroll  v.  Plymp- 
ton,  9  U.  C.  C.  P.  345;  Lennox  v.  Harrison, 

7  U.  C.  C.  P.  496. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1245  et  seg. 

Control  of  premises. —  To  relieve  the  em- 
ployer from  liability,  where  the  work  is  done 
upon  his  premises  by  an  independent  contrac- 
tor, it  is  not  necessary  that  the  entire  and 
exclusive  Control  of  the  premises  is  surren- 
dered to  such  contractor,  it  being  sufficient 
that  the  contractor  is  in  possession  of  that 
part  of  the  premises  upon  which  the  work  is 
to  be  done  with  the  exclusive  control  of  the 
work.  Geist  v.  Rothschild,  90  111.  App.  324. 
And  see  Conlin  v.  Charleston,  15  Rich.  (S.  C.) 
201.    See  also  supra,  V,  B,  1,  d. 

The  insolvency  of  the  contractor  has  no 
eff'ecl:  upon  the  liability  of  his  employer  in 
so  far  as  the  negligence  of  the  contractor  is 
concerned.  Simonton  v.  Perry,  (Tex.  Civ. 
App.  1901)  62  S.  W.  1090. 

Opening  coal-hole. —  Where  a  boy  is  in- 
jured by  walking  into  a  coal-hole  left  open 
in  the  pavement  in  front  of  a  sugar  refinery 
by  a  master  rigger  employed  by  the  owner  to 
bring  certain  heavy  material  from  a  railroad 
station  into  the  refinery,  the  owner  is  njt 
liable.  Harrison  v.  Collins,  86  Pa.  St.  153, 
27  Am.  Rep.  699. 
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tractor  or  liis  servantsj^  Tins  rule,  with  its  exceptions,  is  reiterated  by  statutes  in 
some  of  the  states,'^ 

d.  Application  to  Partieular  Contracts.  This  rule  exempting  the  contractee 
from  liability  has  been  applied  i7iter  alia  to  contracts  for  the  erection  of  build- 
ings,'^ contracts  for  the  repair  and  improvement  of  buildings,"^^  contracts  for 


Liability  to  contractor  for  negligence  of 
co-contractor. —  A  corporation  that  lets  to 
each  of  several  persons  the  driving  of  logs  in 
the  same  stream  is  not  liable  to  one  of  such 
persons  for  the  negligence  of  another  of  them. 
Darling  v.  Passadumkeag  Log  Driving  Co., 
85  Me.  221,  27  Atl.  109. 

Statute  imposing  liability  on  corporations. 
—  A  statute  providing  that  a  company  shall 
be  liable  for  all  damages  occasioned  by  rea- 
son of  its  negligence  does  not  necessarily 
make  it  liable  for  the  negligence  of  an  inde- 
pendent contractor.  Chartiers  Valley  Gas 
Co.  r.  Waters,  123  Pa.  St.  220,  16  Atl.  423; 
Sanford  v.  Pawtucket  St.  R.  Co.,  19  R.  I.  537, 

35  Atl.  67,  33  L.  R.  A.  564. 

Liability  of  independent  contractor  for  neg- 
ligence see  Negligence. 

Liability  of  landlord  to  tenant  for  negli- 
gence in  making  repairs,  where  work  done  by 
independent  contractor  see  Landlord  and 
Tenant,  24  Cyc.  1117. 

70.  Alabama. —  Scarborough  v.  Alabama 
Midland  R.  Co.,  94  Ala.  497,  10  So.  316. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Knott, 
54  Ark.  424,  16  S.  W.  9. 

Georgia. —  Parker  v.  Waycross,  etc.,  R.  Co., 
81  Ga."387,  8  S.  E.  871. 

Iowa. —  Callahan  v.  Burlington,  etc.,  R. 
Co.,  23  Iowa  562. 

Michigan. —  Moore  v.  Sanborne,  2  Mich. 
519,  59  Am.  Dec.  209. 

Minnesota. — Aldritt  v.  Gillette-Herzog  Mfg. 
Co.,  85  Minn.  206,  88  N.  W.  741. 

Missouri. —  Clark  v.  Plannibal,  etc.,  R.  Co., 

36  Mo.  202. 

'Neio  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

71.  Ridgeway  i\  Downing  Co.,  109  Ga.  691, 
34  S.  E.  1028:  Parker  r.  Waycross,  etc.,  R. 
€o.,  81  Ga.  387,  8  S.  E.  871.  And  see  the 
statutes  of  the  several  states. 

72.  California. —  Frassi  v.  McDonald,  122 
Cal.  400,  55  Pac.  139,  injury  to  pedestrian 
falling  into  hole  in  sidewalk. 

Georgia. —  Ridgway  v.  Downing  Co.,  109 
Oa.  591,  34  S.  E.  1028. 

Illinois. —  Schwartz  v.  Gilmore,  45  111.  455, 
S2  Am.  Dec.  227 ;  Scammon  v.  Chicago,  25  111. 
424,  79  Am.  Dec.  334;  Moline  v.  McKinnie, 
30  111.  App.  419. 

Indiana. —  Ryan  v.  Curran,  64  Ind.  345,  31 
Am.  Rep.  123,  excavation  in  sidewalk  negli- 
gently left  uncovered. 

/07m.— Hoff  V.  Shockley,  122  Iowa  720,  98 
N.  W.  573,  64  L.  R.  A.  538,  absence  of  lighta 
on  sand  pile  in  front  of  premises. 

Kentucky. —  Baumeister  v.  Markham,  101 
Xy.  122,  39  S.  W.  844,  41  S.  W.  816,  19  Ky. 
L.  Rep.  308,  72  Am.  St.  Rep.  397,  opening  in 
sidewalk. 

Massachusetts. —  Hilliard  v.  Richardson,  3 
Gray  349,  63  Am.  Dec.  743. 


Missouri. —  Wiese  v.  Remme,  140  Mo.  289, 
41  S.  W.  797,  leaving  excavation  filled  with 
water. 

New  York. — Neumeister  v.  Eggers,  29  N.  Y. 
App.  Div.  385,  51  N.  Y.  Suppl.  481  (falling 
of  brick  from  building)  ;  Wolf  v.  American 
Tract  Soc,  25  N.  Y.  App.  Div.  98,  49  N.  Y. 
Suppl.  236  (falling  of  brick  from  building)  ; 
Gilbert  v..  Beach,  4  Duer  423  [reversed  on 
other  grounds  in  16  N.  Y.  606]  ;  Korn  v. 
Weir,  88  N.  Y.  Suppl.  976  (no  liability  to 
adjoining  owner). 

Pennsylvania. —  Allen  v.  Willard,  57  Pa. 
St.  374,  leaving  cellar  unguarded. 

Virginia. —  Richmond  v.  Sitterding,  101  Va. 
354,  43  S.  E.  562,  65  L.  R.  A.  445;  Emmer- 
son  V.  Fay,  94  Va.  60,  26  S.  E.  386. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1246. 

73.  California. —  Louthan  v.  Hewes,  133 
Cal.  116,  70  Pac.  1065. 

Illinois. —  Jefferson  v.  Jameson,  etc.,  Co., 
165  111.  138,  46  N.  E.  272  [reversing  60  111. 
App.  587]  ;  McDermott  v.  McDaneld,  55  111. 
App.  226. 

Massachusetts. —  Hilliard  v.  Richardson,  3 
Gray  349,  63  Am.  Dec.  743. 

Missouri. —  Independence  v.  Slack,  134  Mo. 
66,  34  S.  W.  1094. 

New  York. —  Hexamer  v.  Webb,  101  N.  Y. 
377,  4  N.  E.  755,  54  Am.  Rep.  703;  Boss  v. 
Jarmulowsky,  81  N.  Y.  App.  Div.  577,  81 
N.  Y.  Suppl.  400;  Ryder  v.  Thomas,  13  Hun 
296;  Maltbie  v.  Bolting,  6  Misc.  339,  26 
N.  Y.  Suppl.  903. 

Illustrations  of  rule. —  The  owner  of  a 
building  abutting  upon  the  sidewalk  of  a 
public  street  in  a  city,  who  employs  compe- 
tent mechanics  to  paint  the  same,  retaining 
no  control  over  the  manner  of  doing  the  work, 
and  giving  no  directions  as  to  the  details 
thereof,  is  not  liable  for  injuries  to  persons 
on  the  walk  below,  resulting  from  the  negli- 
gence of  such  mechanics  in  permitting  a  coil 
of  rope  to  fall  from  their  scaffolds.  Geist  V. 
Rothschild,  90  111.  App.  324.  Owners  of  prop- 
erty adjacent  to  a  street,  while  improving  it, 
owe  no  duty  to  the  city  and  the  public  of 
placing  safeguards  around  obstructions  placed 
in  the  street  bv  independent  contractors.  In- 
dependence V.  'Slack,  134  Mo.  66,  34  S.  W. 
1094. 

Interference  with  party-walls. —  Where  the 
owner  of  one  of  two  adjoining  buildings  sup- 
ported by  a  party- wall  makes  a  change  in  the 
position  of  the  beams  in  the  party-wall,  in 
improving  his  property,  but  the  work  is  of 
such  a  description  that  it  can  be  performed 
with  perfect  safety  to  the  party-wall,  he  is 
not  liable  to  the  owner  of  the  adjoining  build- 
ing either  as  a  trespasser  or  for  the  negli- 
gence of  an  independent  contractor  who  per- 
forms the  work.     Keller  v.   Abrahams,  13 
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excavations,'^^  and  railroad  construction  contracts.'^^  So  the  rule  has  been  applied 
to  torts  of  such  independent  contractors  as  draymen,'^  contractors  for  the  removal 
of  a  building  or  wall,^^  and  contractors  for  the  laying  of  a  sidewalk."^^  So  where 
a  contractor  agrees  to  clear  land  or  to  protect  property  from  fire  by  burning 
around  it,^^  the  owner  is  not  liable  for  the  negligence  of  the  contractor  or  his 
servant  in  performing  such  contract  whereby  the  tire  is  communicated  to  otlier 
property. 

e.  Acts  of  Subcontractors,  The  principle  upon  which  the  superior  who  has 
contracted  with  another  exercising  an  independent  employment  for  the  doing  of 
the  work  is  exempt  from  liability  for  the  negligence  or  otlier  wrongful  act  of 
the  latter  in  the  execution  of  it  applies  as  between  the  contractor  and  his  sub- 
contractor.^^ The  original  contractor  may  be  liable,  however,  under  the  same 
circumstances  which  constitute  an  exception  to  the  general  rule  exempting  the 
original  contractee  from  liability.*^^    The  original  contractor  is  liable  where  he 


Daly  (N.  Y.)  188.  Contra,  see  Eno  i;.  Del 
Vecchio,  6  Duer  (N.  Y.)  17. 

74.  Myer  f.  Hobbs,  57  Ala.  175,  29  Am. 
Rep.  719;  Aston  v.  Nolan,  63  Cal.  209;  Kep- 
perly  v.  Ramsden,  83  111.  354;  Fink  v.  Mis- 
souri Furnace  Co.,  82  Mo.  276,  52  Am.  Rep. 
376.  See  also  Chartiers  Valley  Gas  Co.  c. 
Waters,  123  Pa.  St.  220,  16  Atl.  423.  But 
see  infra,  V,  B,  3,  c,  d. 

75.  Alabama. —  Scarborough  v.  Alabama 
Midland  R.  Co.,  94  Ala.  497,  10  So.  316; 
Rome,  etc.,  R.  Co.  v.  Chasteen,  88  Ala.  591, 
7  So.  94. 

Maine. —  Eaton  v.  European,  etc.,  R.  Co., 
59  Me.  520,  8  Am.  Rep.  430. 

Michigan. —  Charlebois  v.  Gogebic,  etc.,  R. 
Co.,  91  Mich.  59,  51  N.  W.  812. 

Mississi/ppi. —  New  Orleans,  etc.,  R.  Co.  v. 
Reese,  61  Miss.  581. 

Missouri. —  Clark  v.  Hannibal,  etc.,  R.  Co., 
36  Mo.  202. 

New  York. —  McCalferty  v.  Spuyten  Duy- 
vil,  etc.,  R.  Co.,  61  N.  Y.  178,  19  Am.  Rep. 
267. 

Texas. —  Cunningham  v.  International  R. 
Co.,  51  Tex.  503,  32  Am.  Rep.  632;  Houston, 
etc.,  R.  Co.  V.  Bayless,  1  Tex.  App.  Civ,  Cas. 
§  500 ;  Gulf,  etc.,  R.  Co.  v.  Flake,  1  Tex.  App. 
Civ.  Cas.  §  253. 

Canada. —  Woodhill  v.  Great  Western  R. 
Co.,  4  U.  C.  C.  P.  449. 

76.  De  Forrest  v.  Wright,  2  Mich.  368. 

77.  Engel  v.  Eureka  Club,  137  N.  Y.  100, 
32  N.  E.  1052,  33  Am.  St.  Rep.  692. 

78.  Massey  v.  Gates,  143  Ala.  248,  39  So. 
142. 

79.  Shute  V.  Princeton  Tp.,  58  Minn.  337, 
59  N.  W.  1050;  Ferguson  v.  Hubbell,  97 
N.  Y.  507,  49  Am.  Rep.  544 ;  Gillson  v.  North 
Grey  R.  Co.,  33  U.  C.  Q.  B.  128  [affirmed 
in  35  U.  C.  Q.  B.  475].  See  St.  Louis,  etc., 
R.  Co.  V.  Yonley,  53  Ark.  503,  14  S.  W.  800, 
9  L.  R.  A.  604,  holding  that  liability  de- 
pends on  whether  burning  of  rubbish  was, 
under  the  circumstances,  dangerous  to  prop- 
eaty  of  adjoining  proprietors,  even  if  care- 
fully performed. 

Elfect  of  statute. —  A  statute  providing 
that  if  any  "hireling"  shall  wilfully  set 
fire  to  any  woods,  etc.,  so  as  to  occasion  dam- 
age to  any  other  person,  with  the  consent  or 
by  the  command  of  the  employer,  such  em- 
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ployer  shall  be  liable,  refers  to  the  servants 
of  a  railroad  company  but  not  to  independent 
contractors.  St.  Louis,  etc.,  R.  Co.  v.  Yon- 
ley, (Ark.  1890)  13  S.  W.  333. 

80.  Kellogg  V.  Payne,  21  Iowa  575. 

81.  California. —  Green  v.  Soule,  145  Cal. 
96,  78  Pac.  337. 

Minnesota. — Aldritt  v.  Gillette-Herzog  Mfg. 
Co.,  85  Minn.  206,  88  N.  W.  741. 

Neio  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

Neio  York. — Gerlach  v.  Edelmej'-er,  47  N.  Y. 
Super.  Ct.  292 ;  Gourdier  v.  Cormack,  2  E.  D. 
Smith  254. 

Pennsylvania. —  Rubin  v.  Miller,  30  Pittsb. 
Leg.  J.  351. 

Tennessee. —  Powell  v.  Virginia  Constr.  Co., 
88  Tenn.  692,  13  S.  W.  691,  17  Am.  St.  Rep. 
925. 

United  States. —  Salliotte  v.  King  Bridge 
Co.,  122  Fed.  378,  58  C.  C.  A.  466,  65  L.  R.  A. 
620. 

England. —  Overton  v.  Freeman,  11  C.  B. 
867,  3  C.  &  K.  52,  16  Jur.  65,  21  L.  J.  C.  P. 
52,  73  E.  C.  L.  867 ;  Rapson  v.  Cubitt,  C.  &  M. 
64,  6  Jur.  606,  11  L.  J.  Exeh.  271,  9  M.  &  W. 
710.  41  E.  C.  L.  41;  Knight  v.  Fox,  5  Exch. 
721,  14  Jur.  963,  20  L.  J.  Exch.  9. 

An  independent  contractor  is  not  liable  for 
the  negligence  of  another  independent  con- 
tractor or  his  employee,  the  latter  being  em- 
ployed by  the  owner,  even  though  the  latter's 
contract  is  in  the  nature  of  a  subcontract. 
Rubin  V.  Miller,  30  Pittsb.  Leg.  J.  (Pa.) 
351. 

82.  See  infra,  V,  B,  3. 

Where  joint  supervision  and  cooperation  of 

the  principal  contractor  of  a  building  on  a 
highv/ay  and  of  his  subcontractor  of  a  por- 
tion of  it  becomes  necessary  and  is  exercised, 
a  joint  obligation  to  the  public  will  exist, 
and  joint  liability  be  fixed  for  personal  in- 
jury to  a  stranger  resulting  from  an  act  done 
or  duty  omitted  by  the  latter  during  prose- 
cution of  the  business.  Baumeister  v.  Maric- 
ham,  101  Ky.  271,  39  S.  W.  844,  41  S.  W. 
816,  19  Ky.  L.  Rep.  308,  72  Am.  St.  Rep. 
397. 

Acceptance  of  work. —  A  contractor  who 
sublets  part  of  the  work  and  knows,  or 
might  with  reasonable  care  and  diligence 
have  known,  that  the  work  sublet  was  done 
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retains  even  partial,  control  of  the  work  let  out,^^  or  wliere  the  injury  is  caused 
by  the  order  of  a  servant  of  the  contractor  who  had  charge  of  the  work.^^  So  the 
duty  of  the  contractor  in  constructing  a  building  may  render  him  liable  for  failure 
to  properly  oversee  and  protect  the  work  done  by  a  subcontractor.^^ 

3.  Circumstances  Under  Which  Contractee  Liable  —  a.  In  General.  There 
are  certain  well-recognized  exceptions  to  the  rule  exempting  a  contractee  from 
liability,  although  there  is  considerable  conflict  in  the  authorities  as  to  when  the 
general  rule  applies  and  when  the  case  is  within  an  exception,  and  considerable 
difficulty  is  encountered  in  determining  under  what  particular  exception  the 
contractee  should  be  held  liable. 

b.  Injury  From  Work  Contractor  Employed  to  Do  —  (i)  In  General, 
"Where  the  act  which  causes  the  injury  is  one  which  tlie  contractor  was  employed 
to  do  and  the  injury  results,  not  from  the  manner  of  doing  the  work  but  from 
the  doing  of  it  at  all,  the  employer  is  liable  for  the  acts  of  his  independent  con- 
tractor.^''   So  where  the  work  which  the  contractor  is  employed  to  do  is  wrong- 


improperly,  or  with  improper  materials,  so 
that  it  is  unsafe,  but  who  incorporates  the 
work  as  his  own  and  accepts  it  as  it  pro- 
ceeds, is  liable  for  injuries  to  a  third  person, 
resulting  from  acts  of  the  subcontractor. 
East  V.  Leonard,  15  Minn.  304. 

83.  Hart  t.  Ryan,  3  Hilv.  Sup.  (N.  Y.) 
415,  6  N.  Y.  Suppl.  921;  Allen  v.  Willard,  57 
Ta.  St.  374. 

84.  Butts  f.  J.  C.  Mackey  Co.,  72  Hun 
(N.  Y.)  5G2,  25  N.  Y.  Suppl.  531. 

85.  Creed  v.  Hartmann,  29  N.  Y.  591,  86 
Am.  Dec.  341;  McCleary  v.  Kent,  3  Duer 
(N.  Y.)  27. 

86.  Alabama. —  Montgomery  St.  R.  Co.  v. 
Smith,  (1905)  39  So.  757. 

California. —  Williams  v.  Fresno  Canal, 
etc.,  Co.,  96  Cal.  14,  30  Pac.  961,  31  Am. 
St.  Rep.  172. 

Illinois. —  Chicago  v.  Norton  Milling  Co., 
97  111.  App.  651;  Florsheim  v.  Dullaghan, 
58  HI.  App.  593. 

Massachusetts. — Woodman  r.  Metropolitan 
R.  Co.,  149  Mass.  335,  21  N.  E.  482,  14  Am. 
St.  Rep.  427,  4  L.  R.  A.  213;  Conlon  v. 
Eastman  R.  Co.,  135  Mass.  195. 

Michigan. —  McDonell  v.  Rifle  Boom  Co.,  71 
Mich.  61,  38  N.  W.  681. 

Missouri. —  Wiggin  r.  St.  Louis,  135  Mo. 
558,  37  S.  W.  528. 

New  Hampshire. —  Thomas  v.  Harrington, 
72  N.  H.  45,  54  Atl.  285,  65  L.  R.  A.  742. 

Neiv  York. —  Mullins  r.  Siegel-Cooper  Co., 
183  N.  Y.  129,  75  N.  E.  1112  [affirming  95 
N.  Y.  App.  Div.  234,  88  N.  Y.  Suppl.  737]  ; 
Ketcham  v.  Newman,  114  N.  Y.  205,  36 
N.  E.  197,  24  L.  R.  A.  102  {reversing  2  Misc. 
427,  22  N.  Y.  Suppl.  181]  ;  Braisted  v. 
Brooklyn,  etc.,  R.  Co.,  46  N.  Y.  App.  Div. 
204,  61  N.  Y.  Suppl.  674;  Johnston  v. 
Phoenix  Bridge  Co.,  44  N.  Y.  Aprj.  Div.  581, 
60  N.  Y.  Suppl.  947  [affirmed  in  169  N.  Y, 
581,  62  N.  E.  1096]  ;  Downey  v.  Low,  22 
N.  Y.  App.  Div.  460,  48  N.  Y.  Suppl.  207._ 

Wisconsin. —  Whitney  v.  Clifford,  46  Wis. 
138,  49  N.  W.  835,  32  Am.  Rep.  703. 

United  States. —  St.  Paul  Water  Co.  v. 
Ware,  16  Wall.  566,  21  L.  ed.  485  [affirming 
29  Fed.  Cas.  No.  17,172]  ;  McNamee  v.  Hunt, 
87  Fed.  298,  30  C.  C.  A.  653. 


England.—  Pickard  v.  Smith,  10  C.  B.  N.  S. 
470,  4  L.  T.  Rep.  N.  S.  470,  100  E.  C.  L. 
470;  Ellis  V.  Sheffield  Gas  Consumers  Co.,  2 
C.  L.  R.  249,  2  E.  &  B.  767,  18  Jur.  146,  2 
Wkly.  Rep.  19,  75  E.  C.  L.  767;  Butler  v. 
Hunter,  7  H.  &  N.  826,  31  L.  J.  Exch.  214, 
10  Wkly.  Rep.  214;  Hole  v.  Sittingbourne, 
etc.,  R.  Co.,  6  H.  &  N.  488,  30  L.  J.  Exch. 
81,  3  L.  T.  Rep.  N.  S.  750,  9  Wkly.  Rep. 
274 ;  Pitts  v.  Kingsbridge  Highway  Bd.,  25 
L.  T.  Rep.  N.  S.  195,  19  Wkly.  Rep.  884. 

Canada. —  W^heelhouse  v.  Darch,  28  U.  C. 
C.  P.  269. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1259. 

Illustrations  of  rule. —  An  owner  of  shore 
land,  who  contracts  with  another  to  dredge 
in  front  of  it,  and  deposit  the  dredging  on 
the  rear,  without  providing  means  of  pre- 
venting it  from  sliding  on  the  land  of  an  ad- 
jacent oAvner,  is  as  much  a  trespasser  as  the 
contractor,  where  the  deposit  spreads  on  the 
adjacent  land,  for  it  is  the  thing  contracted 
to  be  done  which  produces  the  injury. 
Braisted  v.  Brooklyn,  etc.,  R.  Co.,  46  N.  Y. 
App.  Div.  204,  61  N.  Y.  Suppl.  674.  Where 
the  obstruction  of  a  street  was  the  direct 
and  necessary  incident  of  certain  work,  lia- 
bility on  the  part  of  the  employer  for  negli- 
gence in  respect  thereto  cannot  be  avoided  on 
the  ground  that  the  work  was  being  per- 
formed by  an  independent  contractor.  Johns- 
ton r.  Phoenix  Bridge  Co.,  44  N.  Y.  App,  Div. 
581,  60  N.  Y.  Suppl.  947  [affirmed  in  169 
N.  Y.  581,  62  N.  E.  1096].  The  fact  that  a 
building  is  being  erected  by  an  independent 
contractor  does  not  exempt  the  owner  from 
liability  for  injuries  to  pedestrians  arising 
from  the  negligent  failure  of  the  contractor 
to  guard  excavations  adjacent  to  the  side- 
walk, and  required  to  be  made  by  the  specifi- 
cations for  the  building.  Wiggin  v.  St. 
Louis,  135  Mo.  558,  37  S.  W.  528. 

Where  the  injury  does  not  necessarily  re- 
sult from  the  work  a  contractee  is  not  liable 
under  this  exception.  Strauss  v.  Louisville. 
108  Ky.  155,  55  S.  W.  1075;  Hackett  v. 
Western  Union  Tel.  Co.,  80  Wis.  187,  49 
N.  W.  822 ;  Butler  v.  Hunter,  7  H.  &  N.  826, 
31  L.  J.  Exch.  214,  10  Wkly.  Rep.  214.  For 
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fill  in  itself,^^  or  if  done  in  the  ordinary  manner  would  result  in  a  nuisance,^^  the 
contractee  is  liable  for  injury  resulting  to  third  persons,  althougli  the  work  is 
done  by  an  independent  contractor.  For  instance,  where  the  work  involves  the 
commission  of  a  trespass,  or  where  a  trespass  is  committed  by  the  advice  or 
direction  of  tiie  contractee,  he  cannot  escape  liabihty  because  the  work  was  done 
by  an  indei^endent  contractor.^^ 


instance,  if  a  contractor  erects  in  the  street 
an  embankment,  not  in  the  performance  of 
his  contract  nor  called  for  by  it,  the  con- 
tractee is  not  liable.  Chattahoochee,  etc.,  R. 
Co.  f.  Behrman,  136  Ala.  508,  35  So.  132. 

87.  Georgia. —  Atlanta,  etc.,  li.  Co.  v.  Kim- 
berly,  87  Ga.  IGl,  13  S.  E.  277,  27  Am.  St. 
Eep.  231. 

Illmois. — -Waller  v.  Lasher,  37  111.  App. 
609. 

Nebraska. —  Palmer  v.  Lincoln,  5  Nebr. 
136,  25  Am.  Rep.  470. 

New  York. —  Berg  v.  Parsons,  156  N.  Y. 
109,  50  N.  E.  957,  66  Am.  St.  Rep.  542,  41 
L.  R.  A.  391;  Creed  v.  Hartmann,  29  N.  Y. 
591,  86  Am'.  Dec.  341  [affirming  8  Bosw. 
123]  ;  Pitcher  v.  Lennon,  12  N.  Y.  App.  Div. 
356,  42  N.  Y.  Suppl.  156;  Skelton  v.  Larkin, 
82  Hun  388,  31  N.  Y.  Suppl.  234  [affirmed 
in  146  N.  'Y.  365,  41  N.  E.  90]  ;  Congreve  v. 
IMorgan,  5  Duer  495;  Brennan  v.  Schreiner, 
20  N.  Y.  Suppl.  130,  28  Abb.  N.  Cas.  481. 

OMo.— Clark  i\  Fry,  8  Ohio  St.  358,  72 
Am.  Dec.  590. 

Teooas. —  Houston,  etc.,  R.  Co.  v.  Van  Bay- 
less,  1  Tex.  App.  Civ.  Cas.  §  500. 

England. —  Peachey  v.  Rowland,  13  C.  B. 
182,  17  Jur.  764,  22  L.  J.  C.  P.  81,  76  E.  C. 
L.  182;  Ellis  V.  Sheffield  Gas  Consumers  Co., 
2  C.  L.  R.  249,  2  E.  &  B.  767,  18  Jur.  146, 
23  L.  J.  Q.  B.  42,  2  Wkly.  Rep.  19,  75  E.  C. 
L.  767;  Rex  v.  Medley,  6  C.  &  P.  292,  25 
E.  C.  L.  439. 

Canada. —  Walker  v.  McMillan,  6  Can. 
Sup.  Ct.  241. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1264. 

For  instance,  in  defense  to  an  action  for 
damages  to  adjoining  property  from  the  cut- 
ting into  and  underpinning  of  a  party-wall, 
defendant  cannot  plead  that  the  work  was 
done  for  them  by  independent  contractors. 
Waller  v.  Lasher,  37  111.  App.  609. 

Proximate  cause  of  injury. —  The  con- 
tractee is  not  liable  where  the  doing  of  the 
unlawful  act  is  not  the  proximate  cause  of 
the  injury.  Wilbur  v.  White,  98  Me.  191, 
66  Atl.  657. 

88.  Georgia. —  Atlanta,  etc.,  R.  Co.  v.  Kim- 
berly,  87  Ga.  161,  13  S.  E.  277,  27  Am.  St. 
Eep.  231. 

Illinois. —  Scammon  v.  Chicago,  25  111.  424, 
79  Am.  Dec.  334. 

Indiana. —  Briggs  v.  Klosse,  5  Ind.  App. 
129,  31  N.  E.  208,  51  Am.  St.  Rep.  238. 

Kentucky. —  Baumeister  i*.  Markham,  101 
Ky.  122,  39  S.  W.  844,  41  S.  W.  816,  19  Ky. 
L.  Rep.  308,  72  Am.  St.  Rep.  397;  James  v. 
McMinimy,  93  Ky.  471,  20  S.  W.  435,  14  Ky. 
L.  Rep.  486,  40  Am.  St.  Rep.  200.  See  also 
Young  V.  Trapp,  82  S.  W.  429,  26  Ky.  L.  Rep. 
752. 
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Maine. — Burbank  v.  Bethel  Steam  Mill  Co., 
75  Me.  373,  46  Am.  Rep.  400. 

Maryland. —  See  Deford  v.  State,  30  Md. 
179. 

M assachusetts. —  Woodman  v.  Metropolitan. 
R.  Co.,  149  Mass.  335,  21  N.  E.  482,  14  Am. 
St.  Rep.  427,  4  L.  R.  A.  213. 

New  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co.,, 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

New  York. —  Berg  v.  Parsons,  156  IST.  Y. 
109,  50  N.  E.  957,  66  Am.  St.  Rep.  542,  41 
L.  R.  A.  391. 

0/iio.— Clark  v.  Fry,  8  Ohio  St.  358,  72 
Am.  Dec.  590. 

United  States. —  St.  Paul  Water  Co.  v. 
Ware,  16  Wall.  566,  21  L.  ed.  485;  Chicago 
f.  Robbins,  2  Black  418,  17  L.  ed.  298. 

England. —  Overton  v.  Freeman,  11  C.  B. 
867,  3  C.  &  K.  52,  16  Jur.  65,  21  L.  J.  C.  P. 
52,  73  E.  C.  L.  867. 

Work  not  necessarily  resulting  in  nuisance. 
—  The  building  of  a  railroad  does  not  neces- 
sarily result  in  a  nuisance  (Atlanta,  etc.,  R. 
Co.  V.  Kimberly,  87  Ga.  161,  13  S.  E.  277,  27 
Am.  St.  Rep.  231),  nor  is  the  operation  of  a 
portable  engine  six  feet  or  more  over  a  pub- 
lic highway  necessarily  a  nuisance  (Wabash, 
etc.,  R.  Co.  V.  Farver,  111  Ind.  195,  12  N.  E. 
296,  60  Am.  Rep.  696).  The  fact  that  the 
property  is  capable  of  being  so  used  as  to 
constitute  a  nuisance  does  not  make  the  con- 
tractee liable.  Carter  v.  Berlin  Mills  Co.,  58 
N.  H.  52,  42  Am.  Rep.  572.  So  the  con- 
tractee is  not  liable  where  the  contract  itself 
does  not  call  for  the  creation  of  an  obstruc- 
tion in  the  street  which  would  constitute  a 
nuisance.  Green  v.  Soule,  145  Cal.  96,  78 
Pac.  337. 

89.  Illinois. —  Mamer  v.  Lussem,  65  111. 
484. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Watkins, 
43  Kan.  50,  22  Pac.  985. 

Maine. —  Eaton  v.  European,  etc.,  R.  Co., 
59  Me.  520,  8  Am.  Rep.  430. 

Missouri. —  Crenshaw  v.  Ullman,  113  Mo. 
633,  20  S.  W.  1077;  Ullman  v.  Hannibal, 
etc.,  R.  Co.,  67  Mo.  118;  Williamson  v. 
Fischer,  50  Mo.  198. 

Neio  York. —  McClanathan  v.  New  York, 
etc.,  R.  Co.,  1  Thomps.  &  C.  501. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1264. 

When  trespass  not  directed. —  Where  no 
trespass  is  directed  or  called  for  by  the  w^ork 
the  contractee  is  not  liable  therefor.  Mc- 
Kinley  v.  Chicago,  etc.,  R.  Co.,  40  Mo.  App. 
449.  Where  a  statute  required  a  landowner 
excavating  for  a  building  to  shore  up  the 
walls  of  adjacent  buildings,  where  given  the 
necessary  license  to  enter  upon  the  adjoining 
land,  the  letting  of  a  contract  to  do  such 
shoring  "  as  required  by  law  "  is  not  a  direc- 
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(ii)  Defective  Plans  or  Methods.  Where  the  injury  is  due  to  the  con- 
tractee's  defective  plans  or  methods,  pursuant  to  which  the  work  was  done,  such 
plans  or  methods  being  furnished  or  directed  by  the  contractee,  he  is  liable,^* 
except  when  the  plans  were  prepared  by  a  skilful  architect  employed  by  the 
owner,  and  ho  used  ordinary  care  in  the  selection  of  an  architect,  and  the  defects^ 
in  the  plans  in  no  way  proceeded  from  the  direction  or  interference  of  the 
contractor.^^ 

e.  Work  Dangerous  Unless  Precautions  Observed.  Another  exception  to  the 
general  rule,  closely  related  to  the  one  just  considered,  is  that  where  the  work  is 
dangerous  of  itself,  or  as  often  termed  is  "  inherently  "  or  "  intrinsically  "  dan- 
gerous, unless  proper  precautions  are  taken,  liability  cannot  be  evaded  by  employ- 
ing an  independent  contractor  to  do  the  work.^^    Stated  in  another  way,  where 


tion  by  the  owner  to  the  contractor  to  com- 
mit a  trespass  on  the  adjacent  buildings 
without  first  obtaining  a  license  and  against 
the  protests  of  the  occupants.  Ketcham  v. 
Newman,  141  N.  Y.  205,  3G  N.  E.  197,  24 
L.  R.  A.  102. 

90.  Georgia. —  Atlanta,  etc.,  R.  Co.  v.  Kim- 
berly,  87  Ga.  161,  13  S.  E.  277,  26  Am.  St. 
Rep.  231. 

Kansas. —  Cloud  County  v.  Vickers,  62 
Kan.  25,  61  Pac.  391. 

Louisiana. —  Faren  v.  Sellers,  39  La.  Ann. 
1011,  3  So.  363,  4  Am.  St.  Rep.  256. 

Missouri. —  Lancaster  v.  Connecticut  Mut. 
L.  Ins.  Co.,  92  Mo.  460,  5  S.  W.  23,  1  Am. 
St.  Rep.  739;  Horner  v.  Nicholson,  56  Mo. 
220. 

New  Jersey. —  Church  of  Holy  Communion 
V.  Paterson  Extension  R.  Co.,  68  N.  J.  L. 
339,  53  Atl.  449,  1079. 

Neiv  York. —  Lockwood  v.  New  York,  2 
Hilt.  66. 

Pennsylvania. —  See  Jones  v.  Philadelphia 
Traction  Co.,  185  Pa.  St.  75,  39  Atl.  889. 

Washington. —  See  Koch  v.  Sackman- 
Phillips  Inv.  Co.,  9  Wash.  405,  37  Pac.  703. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1261. 

Contractor  furnishing  incorrect  copy  of 
plans  to  subcontractor. —  Where  a  contractor 
is  employed  to  make  repairs  and  improve- 
ments on  a  building,  the  employers  are  not 
responsible  for  his  negligence  in  furnishing 
subcontractors  with  an  incorrect  copy  of  the 
plans  and  specifications,  whereby  the  work 
was  done  improperly,  causing  a  wall  to  fall, 
which  killed  an  employee.  Hawke  v.  Brown, 
28  N.  Y.  App.  Div.  37,  50  N.  Y.  Suppl.  1032. 

91.  Burke  v.  Ireland,  26  N.  Y.  App.  Div. 
487,  50  N.  Y.  Suppl.  369;  White  v.  Green, 
(Tex.  Civ.  App.  1904)  82  S.  W.  329. 

92.  Alabama. —  Montgomery  St.  R.  Co.  v. 
Smith,  (1905)  39  So.  757. 

Connecticut. —  Norwalk  Gaslight  Co.  v. 
Norwalk,  63  Conn.  495,  28  Atl.  32. 

Georgia. —  Atlanta,  etc.,  R.  Co.  v.  Kim- 
berly,  87  Ga.  161,  13  S.  E.  277,  26  Am.  St. 
Rep.  231.  But  see  Ridgeway  v.  Downing  Co., 
109  Ga.  591,  34  S.  E.  1028,  in  which  state 
exceptions  to  rule  are  statutory. 

Illinois. —  Chicago  Economic  Fuel  Gas  Co. 
t\  Myers,  168  111.  139,  48  N.  E.  66  [affirming 
64  111.  App.  270],  propelling  of  explosive  gas 
through  pipes. 


Iowa. —  Wood  V.  Mitchell  Independent 
School  Dist.,  44  Iowa  27. 

Kentucky. —  Robinson  v.  Webb,  11  Bush. 
464. 

Massachusetts. —  Wetherbee  v.  Partridge, 
175  Mass.  185,  55  N.  E.  894,  78  Am.  St.  Rep. 
486. 

Neio  York. — Downey  v.  Low,  22  N.  Y.  App. 
Div.  460,  48  N.  Y.  Suppl.  207. 

North  Carolina. —  Davis  v.  Summerfield, 
133  N.  C.  325,  45  S.  E.  654,  63  L.  R.  A.  492. 

Ohio. —  Ohio  Southern  R.  Co.  v.  Morey,  47 
Ohio  St.  207,  24  N.  E.  269,  7  L.  R.  A.  701. 

South  Dakota. —  McCarrier  v.  Hollister,  15- 
S.  D.  366,  89  N.  W.  862,  91  Am.  St.  Rep.  695. 

England. —  Hardaker  v.  Idle  Dist.  Council, 
[1896]  1  Q.  B.  335,  60  J.  P.  196,  65  L.  J. 
Q.  B.  363,  74  L.  T.  Rep.  N.  S.  69,  44  Wkly. 
Rep.  323;  Tarry  v.  Ashton,  1  Q.  B.  D.  314,, 
45  L.  J.  Q.  B.  260,  34  L.  T.  Rep.  N.  S.  97,  24 
Wkly.  Rep.  581;  Pickard  v.  Smith,  10  C.  B. 
N.  S.  470,  4  L.  T.  Rep.  N.  S.  470,  100  E.  C. 
L.  470. 

In  New  York  the  exception  is  limited  to 
work  "  intrinsically  "  dangerous,  and  the  con- 
tractee is  held  not  liable  where  "  the  act  ta 
be  done  may  be  safely  done  in  the  exercise  of 
due  care,  although  in  the  absence  of  such 
care  injurious  consequences  to  third  persons 
would  be  likely  to  result."  Engel  v.  Eureka 
Club,  137  N.  Y.  100,  32  N.  E.  1052,  33  Am. 
St.  Rep.  692. 

The  tearing  down  of  a  wall  destroyed  by 
fire  is  dangerous  work  and  the  contractee  is 
bound  to  see  that  reasonable  care  is  used. 
Covington,  etc..  Bridge  Co.  v.  Steinbrock,  61 
Ohio  St.  215,  55  N.  E.  618,  76  Am.  St.  Rep.. 
375  [afftrming  7  Ohio  S.  &  C.  PI.  Dec.  401,  5 
Ohio  N.  P.  374].  And  see  Baumeister  i\ 
Markham,  101  Ky.  122,  39  S.  W.  844,  41 
S.  W.  816,  19  Ky.  L.  Rep.  308,  72  Am.  St. 
Rep.  397.  But  see  Engel  v.  Eureka  Club,  137 
N.  Y.  100,  32  N.  E.  1052,  33  Am.  St.  Rep. 
692. 

What  work  is  not  dangerous. —  It  has  been, 
held  that  the  making  a  cellar  in  a  building 
waterproof  is  not  inherently  dangerous  (Malt- 
bie  V.  Bolting,  6  Misc.  (N.  Y.)  339,  26  N.  Y. 
Suppl.  903),  nor  is  the  raising  of  a  party- 
wall  (Negus  V.  Becker,  143  N.  Y.  303,  38 
N.  E.  290,  42  Am.  St.  Rop.  724,  25  L.  R.  A. 
6()7 ) ,  the  clearing  off  wood  and  brush  from  a 
piece  of  land  ( Ferguson  v.  Hubbell,  97  N.  Y. 
507,  49  Am.  Rep.  544),  the  floating  logs 
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injuries  to  third  persons  must  be  expected  to  arise  unless  means  are  adopted  by 
wliicli  such  consequences  may  be  prevented,  the  contractee  is  bound  to  see  to  the 
doing  of  that  which  is  necessary  to  prevent  the  mischief/-*^  The  injury  need  not 
be  a  necessary  result  of  the  v^ork  but  the  woriv  must  be  sucii  as  will  probably, 
^nd  not  which  merely  may,  cause  injury  if  proper  precautions  are  not  taken'.^^ 


down  stream  (Pierrepont  t\  Loveless,  72 
N.  Y.  211),  the  constructing  a  telephone  line 
(  Vosbeck  v.  Kellogg,  78  Minn.  176,  80  N.  W. 
957),  or  the  pulling  down  a  house  (Butler 
V.  Hunter,  7  H.  &  N.  826,  31  L.  J.  Exch.  214, 
10  Wkly.  Rep.  214).  The  erection  of  buildings 
adjacent  to  a  highway,  with  the  usual  and 
necessary  excavations,  and  the  consequent 
obstructions  to  the  sidewalk  ana  street,  is 
not  within  the  exception  to  the  general  rule, 
wnich  attaches  liability  to  employers  where 
the  work  in  hand  is  inherently  dangerous,  or 
will  necessarily  create  a  nuisance.  Rich- 
mond V.  Sitterding,  101  Va.  354,  43  S.  E.  562, 
65  L.  R.  A.  445.  And  see  Neumann  v.  Green- 
leaf  Real  Estate  Co.,  73  Mo.  App.  326. 

Dangerous  machinery. —  Where  the  em- 
ployer is  to  furnish  machinery  for  the  con- 
tractor and  a  machine  is  included  therein 
which  is  dangerous  when  operated  by  one 
not  properly  instructed,  the  contractee  is 
liable  to  an  employee  of  the  contractor  in- 
jured thereby  because  not  properly  instructed 
as  to  its  use.  Jacobs  v.  Fuller,  etc.,  Co.,  G7 
Ohio  St.  70,  65  N.  E.  617,  65  L.  R.  A.  833. 
But  see  Southern  Oil  Co.  v.  Church,  32  Tex. 
Civ.  App.  325,  74  S.  W.  797,  75  S.  W.  817. 
Compare  Wood  v.  Mitchell  Independent 
School^  Dist.,  44  Iowa  27,  where  dangerous 
work  is  distinguished  from  work  in  which 
dangerous  machinery  is  employed,  and  it  was 
held  that  where  a  person  contracted  for  drill- 
ing a  well  and  left  his  drilling  machine  un- 
locked and  unguarded  and  children  were  in- 
jured while  playing  with  it,  the  contractee 
was  not  liable. 

Blasting  by  independent  contractor  as  dan- 
gerous work  see  Explosives^  19  Cyc.  9. 

93.  Connecticut. —  Norwalk  Gaslight  Co.  v. 
Norwalk,  63  Conn.  495,  28  Atl.  32. 

Indiana. —  Cameron  v.  Oberlin^  19  Ind. 
App.  142,  48  N.  E.  386. 

Maryland. —  Bonaparte  v.  Wiseman,  89 
Md.  12,  42  Atl.  918,  44  L.  R.  A.  482. 

Massachusetts. —  Thompson  v.  Lowell,  etc., 
St.  R.  Co.,  170  Mass.  577,  49  N.  E.  913,  64 
Am.  St.  Rep.  323,  40  L.  R.  A.  345 ;  Woodman 
V.  Metropolitan  R.  Co.,  149  Mass.  335,  21 
N.  E.  482,  14  Am.  St.  Rep.  427,  4  L.  R.  A. 
213. 

North  Carolina. —  Davis  v.  Summerfield, 
133  N.  C.  325,  45  S.  E.  654,  63  L.  R.  A.  492. 

Vermont. —  Bailey  v.  Troy,  etc.,  R.  Co.,  57 
Vt.  252,  52  Am.  Rep.  129. 

Wisconsin. —  Carlson  v.  Stocking,  91  Wis. 
432,  65  N.  W.  58. 

England. —  Bower  v.  Peate,  1  Q.  B.  D.  321, 
45  L.  J.  Q.  B.  446,  35  L.  T.  Rep.  N.  S.  321. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1259. 

Allowing  fire  to  escape. —  A  proprietor  of 
land  is  liable  for  the  negligence  of  an  inde- 
pendent contractor  in  clearing  his  land,  re- 
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suiting  in  the  burning  of  the  property  of  the 
adjacent  owner,  where  the  negligence  liows 
directly  from  the  acts  which  the  contractor 
agrees  to  do,  and  is  by  the  proprietor  author- 
ized to  do,  and  is  the  natural  and  probable 
consequence  of  the  performance  of  the  work 
in  the  manner  and  at  the  time  agreed  on. 
Cameron  v.  Oberlin,  19  Ind.  App.  142,  48 
N.  E.  386.  And  see  Black  v.  Christ  Church 
Finance  Co.,  [1894]  A.  C.  48,  58  J.  P.  332, 
63  L.  J.  P.  C.  32,  70  L.  T.  Rep.  N.  S.  77,  6 
Reports  394.    But  see  supra,  V,  B,  2. 

Restatement  of  rule. —  "A  man  who  orders 
a  work  to  be  executed,  from  which,  in  the 
natural  course  of  things,  injurious  conse- 
quences to  his  neighbour  must  be  expected  to 
arise,  unless  means  are  adopted  by  which 
such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is 
necessary  to  prevent  the  mischief,  and  can- 
not relieve  himself  of  his  responsibility  by 
employing  some  one  else  —  whether  it  be  the 
contractor  employed  to  do  the  work  from 
which  the  danger  arises  or  some  independent 
person  —  to  do  what  is  necessary  to  prevent 
the  act  he  has  ordered  to  be  done  from  be- 
coming wrongful.  There  is  an  obvious  dif- 
ference between  committing  work  to  a  con- 
tractor to  be  executed  from  which,  if  prop- 
erly done,  no  injurious  consequences  can 
arise,  and  handing  over  to  him  work  to  be 
done  from  which  mischievous  consequences 
will  arise  unless  preventive  measures  are 
adopted."  Bower  v.  Peate,  1  Q.  B.  D.  321, 
326,  45  L.  J.  Q.  B.  446,  35  L.  T.  Rep.  N.  S. 
321. 

Collateral  negligence  in  connection  with 
work  not  contemplated  by  the  contract  does 
not  render  the  contractee  liable.  Boomer  v. 
Wilbur,  176  Mass.  482,  57  N.  E.  1004,  53 
L.  R.  A.  172;  Hackett  v.  Western  Union  Tel. 
Co.,  80  Wis.  187,  49  N.  W.  822. 

94.  Thompson  v.  Lowell,  etc.,  St.  R.  Co., 
170  Mass.  577,  49  N.  E.  913,  64  Am.  St.  Rep. 
323,  40  L.  R.  A.  345. 

95.  Bibb  V.  Norfolk,  etc.,  R.  Co.,  87  Va. 
711,  725,  14  S.  E.  163.  In  this  case  the 
court  said :  "  Work  is  constantly  being  per- 
formed by  independent  contractors,  as  well 
as  others,  which  in  the  nature  of  things 
may,  in  the  course  of  its  execution,  result  in 
injury  to  others;  but  it  by  no  means  follows 
that  an  employer  in  any  such  case  must  per- 
sonally supervise  the  work  and  see  that  the 
necessary  precautions  are  taken,  and  that, 
for  his  failure  to  do  so^  he  must  be  held 
liable  in  damages  for  injuries  to  other  per- 
sons. For  if,  in  the  nature  of  things,  the 
mere  liability  of  the  work  to  result  in  in- 
jury to  some  one  be  made  the  test,  then  it  is 
obvious  that  the  line  of  distinction  becomes 
shadowy  and  indistinct  between  acts  which 
are  unlawful,  or  are  per  se  nuisances,  or  that 
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This  rule  is  most  often  ap|)lied  to  work  wLicli  is  dangerous  to  persons  nsing  streets 
or  highways,  such  as  excavations  in  or  adjacent  to  streets,  including  the  construc- 
tion of  a  street  railway  or  other  like  work.^^  So  where  it  might  reasonably  be 
anticipated  that  the  work  would  probably  cause  an  injury  to  an  adjoining  owner 
the  contractee  is  liable  especially  where  he  gives  no  notice  of  the  nature  and 
extent  of  tlie  work  to  the  adjoining  owner.^^  Another  apphcation  of  tlie  rule  i& 
found  in  decisions  holding  that  when  the  owner  of  premises  which  are  under  his 
control  employs  an  independent  contractor  to  do  work  upon  them  which  from  its 
nature  is  likely  to  render  the  premises  dangerous  to  persons  who  may  come  upon 
them  by  the  invitation  of  the  owner,  the  owner  is  not  relieved  by  reason  of  the 
contract  from  the  obligation  of  seeing  that  due  care  is  used  to  protect  such 
persons.^^ 


cannot  be  done  without  doing  damage,  and 
those  the  performance  of  which  not  only 
may,  but  in  the  nature  of  things  must  often 
be  committed  to  others ;  as  is  the  case  with 
a  railway  company  in  the  construction  and 
repair  of  its  roadway,  bridges,  and  other 
structures." 

96.  Alabama. —  Montgomery  St.  R.  Co,  v. 
Smith,  (1905)  39  So.  757. 

California. —  Spence  v.  Schultz,  103  Cal. 
208,  37  Pac.  220;  Donovan  v.  Oakland,  etc.. 
Rapid  Transit  Co.,  102  Cal.  245,  36  Pac.  516; 
Colgrove  v.  Smith,  102  Cal.  220,  36  Pac.  411, 
27  L.  R.  A.  590,  (1893)  33  Pac.  115. 

Illinois. —  Boyd  v.  Chicago,  etc.,  R.  Co.,  217 
111.  332,  75  N.  E.  496,  108  Am.  St.  Rep.  253 ; 
North  Chicago  St.  R.  Co.  v.  Dudgeon,  184 
111.  477,  56  N.  E.  796;  Chicago  Economic 
Fuel  Gas  Co.  f.  Myers,  168  111.  139,  48  N.  E. 
66;  Chicago  Bridge,  etc.,  Co.  v.  La  Mantia, 
112  111,  App.  43, 

Kentucky. —  Matheny  v.  Wolffs,  2  Duv.  137. 

Massachusetts. —  Woodman  v.  Metropolitan 
R.  Co.,  149  Mass.  335,  21  N.  E.  482,  14  Am. 
St.  Rep.  427,  4  L.  R.  A.  213. 

Nciv  Hampshire. —  Thomas  v.  Harrington, 
72  N.  H.  45,  54  Atl.  285. 

^ew  York. —  Ann  r.  Herter,  79  N.  Y.  App, 
Div,  6,  79  N.  Y.  Suppl.  825 ;  Murphy  v.  Perl- 
stein,  73  N.  Y.  App.  Div.  256,  76  N,  Y.  Suppl. 
657 ;  Johnston  f.  Phoenix  Bridge  Co,,  44  N,  Y. 
App,  Div,  581,  60  N.  Y.  Suppl.  947;  Mc- 
Camus  V.  Citizens'  Gaslight  Co.,  40  Barb. 
380.  Contra,  Scanlon  r.  Carroll,  1  N.  Y. 
Citv  Ct.  351. 

Ohio.—  Hawver  v.  Whalen,  49  Ohio  St.  09, 
29  N.  E.  1049,  14  L.  R.  A.  828. 

South  Dakota. —  McCarrier  v.  Hollister, 
15  S.  D.  366,  89  N.  W.  862,  91  Am.  St.  Rep. 
G95. 

Texas. —  Cameron  Mill,  etc.,  Co,  v.  Ander- 
son, 34  Tex.  Civ.  App.  105,  78  S.  W.  8  [af- 
firmed in  98  Tex.  156,  81  S.  W.  282,  1  L.  R. 
A.  N.  S.  198]. 

England. —  Black  v.  Clirist  Church  Finance 
Co.,  [1894]  A.  C.  48,  58  J.  P.  332,  63  L.  J. 
P.  C,  32,  70  L.  T.  Rep.  N.  S.  77,  6  Reports 
394;  Hughes  v.  Percival,  8  App,  Cas,  442,  47 
J.  P.  772,  52  L.  J.  Q.  B.  719,  49  L.  T.  Rep. 
N.  S.  189,  31  Wkly.  Rep.  725;  Holliday  v. 
National  Tel.  Co.,  [19,99]  2  Q.  B.  392,  68 
L.  J,  Q.  B,  1016,  81  L.  T.  Rep,  N.  S.  252, 
47  Wkly.  Rep.  658;  Penny  v.  Wimbledon 
Urban  Dist.  Coimcil,  [1899]  2  Q.  B,  72,  63 


J,  P.  406,  68  L.  J.  Q.  B.  704,  80  L.  T.  Rep. 
N,  S,  615,  47  Wkly,  Rep,  565. 

But  see  Ryan  v.  Curran,  64  Ind.  345,  31 
Am.  Rep.  123 ;  Chartiers  Valley  Gas  Co.  v. 
Lynch,  118  Pa.  St,  362,  12  Atl.  435;  Fuller 
V.  Citizens'  Nat.  Bank,  15  Fed.  875. 

While  a  company  constructing  a  telephone 
line  cannot  relieve  itself  from  liability  by 
contracting  with  another,  with  regard  to^ 
obstructions  in  the  street  which  make  it 
dangerous  to  the  traveling  public,  yet  the 
owner  is  not  liable  for  the  acts  of  an  inde- 
pendent contractor  in  negligently  failing  tc> 
keep  a  child  from  voluntarily  interfering  with 
one  of  the  appliances  used  in  doing  the  work. 
Vosbeck  v.  Kellogg.  78  Minn.  176,  80  N.  W. 
957. 

Collateral  obstructions  or  defects. —  Where 
the  obstruction  or  defect  caused  or  created 
in  the  street  or  elsewhere  is  purely  collateral 
to  the  work  contracted  to  be  done,  and  m 
entirely  the  result  of  the  wrongful  acts  of  the 
contractor  or  his  servants,  the  contractee  ii* 
not  liable.  Chicago  City  R.  Co.  v.  Hennessy, 
16  111.  App.  153;  Davie  v.  Levy,  39  La.  Ann. 
551,  2  So.  395,  4  Am.  St.  Rep.  225;  Robbins. 
V.  Chicago,  4  Wall.  (U.  S.)  657,  18  L.  ed.  427. 

Non-delegable  duty  in  connection  with 
power  to  work  in  streets  see  infra,  V,  B,  3,  d. 

97.  Samuel  v.  Novak,  99  Md,  558,  58  AtL 
19;  Bonaparte  r.  Wiseman,  89  Md.  12,  42. 
Atl.  918,  44  L.  R.  A.  482;  Davis  r.  Summer- 
field,  133  N.  C.  325,  45  S.  E.  654,  63  L.  R.  A, 
492,  131  N.  C,  352,  42  S,  E.  818;  Angus  IK 
Dalton,  4  Q.  B,  D,  162,  48  L,  J.  Q.  B.  25, 
40  L.  T.  Rep.  N.  S.  605,  27  Wkly.  Rep.  623; 
Bower  v.  Peate,  1  Q.  B.  D.  321,  45  L.  J.  Q.  B. 
446,  35  L.  T.  Rep.  N.  S.  321.  And  see  Fowler 
V.  Saks,  7  Mackey  (D.  C.)  570.  7  L.  R.  A. 
649;  Dorrity  v.  Rapp,  72  N.  Y.  307;  Hart 
V.  Ryan,  3  Silv.  Sup.  (N.  Y.)  415,  6  N.  Y.. 
Suppl.  921.  Contra,  Myer  v.  Hobbs,  57  Ala. 
175,  29  Am.  Rep.  719;  Crenshaw  v.  Ullman,. 
113  Mo.  633,  20  S.  W.  1077. 

98.  Curtis  v.  Kiley,  153  Mass,  123,  2^ 
N,  E.  421,  And  see  Conradt  v.  Clauve,  93 
Ind,  476,  47  Am.  Rep.  388;  Thompson  v. 
Lowell,  etc.,  St,  R.  Co.,  170  Mass.  577,  49 
N.  E.  913,  64  Am,  St,  Rep.  323,  40  L.  R.  A. 
345.  Compare  Knottnerus  v.  North  Park  St. 
R.  Co.,  93  Mich.  348,  53  N.  W.  529,  17  L.  R. 
A.  726,  injury  from  roller-coaster. 

The  fact  that  a  shooting  exhibition  wag 
provided  and  conducted  by  an  independent 

[V.  B,  3,  e] 
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d.  Non-Delegable  Duties  of  Contraetee  —  (i)  Statement  of  Rule.  Another 
-exception  to  the  general  role  is  that  a  person  causing  something  to  be  aone,  the 
doing  of  which  casts  upon  him  a  duty,  cannot  escape  from  the  responsibility 
attaching  on  him  of  seeing  that  duty  performed  by  delegating  it  to  an  independent 
contractor.^ 

(ii)  Statutory  Duties  AND  Duties  Under  License.  For  instance,  if  the 
duty  is  imposed  upon  one  by  statute  or  municipal  ordinance  he  cannot  escape  liabihty 
by  delegating  the  work  to  an  independent  contractor.^    This  rule  is  often  applied 


'Contractor  does  not  wholly  relieve  the  prin- 
cipal from  responsibility  for  accidents,  since 
it  would  probably  cause  injury  to  a  spectator, 
unless  due  precautions  were  taken  to  guard 
against  harm.  Thompson  v.  Lowell,  etc.,  St. 
E.  Co.,  170  Mass.  577,  49  N.  E.  913,  64  Am. 
St.  Rep.  323,  40  L.  R.  A.  345. 

Balloon  ascensions. —  When  a  company  ad- 
vertises a  balloon  ascension  at  its  park,  it  is 
liable  for  injuries  resulting  from  the  negli- 
gence of  the  person  employed  by  it  to  make 
the  ascension,  in  failing  to  warn  visitors  that 
the  poles  will  fall  when  the  balloon  is  re- 
leased, although  he  be  an  independent  con- 
tractor. Richmond,  etc.,  R.  Co.  v.  Moore, 
94  Va.  493,  27  S.  E.  70,  37  L.  R.  A.  258. 
Rut  see  Smith  ik  Benick,  87  Md.  610,  41  Atl. 
56,  42  L.  R.  A.  277,  holding  that  where  a 
person  employed  to  make  the  ascension  was 
free  to  exercise  his  own  judgment  as  to  the 
means  of  making  it,  and  in  inflating  the  bal- 
loon the  contractor  used  implements  not  con- 
templated by  his  employment,  without  the 
proprietor's  knowledge,  the  latter  was  not 
liable  for  injuries  sustained  by  a  spectator 
ihrough  the  use  of  such  instruments. 

99.  Delegation  of  duties  owing  to  servant 
lay  employment  of  an  independent  contractor 
see  supra,  III. 

Duty  imposed  upon  owner  to  furnish  ap- 
pliances as  available  to  employees  of  con- 
tractor see  infra,  V,  B,  5,  b. 

Liability  of  carrier  for  negligence  of  con- 
necting carrier  see  Caeriers,  6  Cyc.  478  et 
seq. 

Liability  of  landlord  to  tenant  for  negli- 
gence in  making  repairs  where  such  work 
done  by  independent  contractor  see  Landlord 
AND  Tenant,  24  C^^c.  1117. 

1.  A  labama. —  Montgomery  St.  R.  Co.  v. 
Smith,  (1905)  39  So.  757. 

Maryland. —  Citv,  etc.,  R.  Co.  v.  Moores,  80 
Md.  348,  30  Atl.  643,  45  Am.  St.  Rep.  345. 

MassachuseUs. —  Ix)well  v.  Boston,  etc.,  R. 
Corp.,  23  Pick.  24,  34  Am.  Dec.  33. 

NeiD  York. —  See  Brennan  v.  Ellis,  70  Hun 
472,  24  N.  Y.  Suppl.  426. 

Ohio. —  Southern  Ohio  R.  Co.  v.  Morey, 
47  Ohio  St.  207.  24  N.  E.  269. 

Pennsylvania. —  Lancaster  Ave.  Imp.  Co.  v. 
Rhoads,  116  Pa.  St.  377,  9  Atl.  852,  2  Am. 
St.  Rep.  608 ;  Fox  v.  Porter,  6  Pa.  Dist.  85, 
18  Pa.  Co.  Ct.  641. 

Rhode  Island. —  Sanford  v.  Pawtucket  St. 
R.  Co.,  19  R.  I.  537,  35  Atl.  67,  33  L.  R.  A. 
564. 

Texas. —  Taylor,  etc.,  R.  Co.  v.  Warner,  88 
Tex.  642,  32  S.  W.  868  {affirming  (Civ.  App. 
.1895)  31  S.  W.  66]. 

[V.  B.  3,  d,  (I)] 


West  Virginia. —  Carrico  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  39  W.  Va.  86,  19  S.  E. 
571,  24  L.  R.  A.  50,  duty  of  carrier  to  pas- 
sengers. 

United  States. —  Texas,  etc.,  R.  Co.  v.  June- 
man,  71  Fed.  939,  18  C.  C.  A.  394. 

England. —  Dalton  v.  Angus,  6  App.  Cas. 
740,  50  L.  J.  Q.  B.  689,  44  L.  T.  Rep.  N.  S. 
844,  30  Wklv.  Rep.  191;  The  Snark,  [1899] 
P.  74,  8  Aspin.  483,  68  L.  J.  P.  22,  80  L.  T. 
Rep.  N.  S.  25,  47  Wkly.  Rep.  398;  Pickard 
V.  Smith,  10  C.  B.  N.  S.  470,  4  L.  T.  Rep. 
N.  S.  470,  100  E.  C.  L.  470. 

See  34  Cent.  Dig.  tit.  "Master  and  I 
Servant,"  §  1254.  ! 

Preexisting  obligation. —  Where  the  person 
for  whom  the  work  to  be  done  is  Under  a 
preexisting  obligation  to  have  the  work  done  I 
in  a  particular  way  or  to  have  certain  pre-  | 
cautions  against  accident  observed,  he  can- 
not be  discharged  by  creating  the  relation  be- 
tween himself  and  another  of  employer  and 
contractor.  Fowler  v.  Saks,  7  Mackey  ( D.  C. ) 
570,  7  L.  R.  A.  649. 

The  duty  need  not  be  imposed  by  statute, 
although  such  is  frequently  the  case.  If  it 
be  a  duty  which  is  imposed  by  law,  the  prin- 
ciple is  the  came  as  if  required  by  statute. 
Covington,  etc..  Bridge  Co.  v.  Steinbrock,  61 
Ohio  St.  215,  55  N.  E.  618,  76  Am.  St.  Rep. 
375. 

The  duty  to  see  that  no  nuisance  is  created 

or  maintained  resting  upon  the  owner  of  real 
fstate  cannot  be  delegated.  Norwalk  Gaslight 
Co.  V.  Norwalk,  63  Conn.  495,  28  Atl.  32; 
James  v.  McMinimv,  93  Ky.  471,  20  S.  W. 
435,  14  Ky.  L.  Rep.  486,  40  Am.  St.  Rep.  200 ; 
Hughes  V.  Cincinnati,  etc.,  R.  Co.,  39  Ohio 
St.  461;  Tarry  v.  Ashton,  1  Q.  B.  D.  314, 
45  L.  J.  Q.  B.  260,  34  L.  T.  Rep.  N.  S.  97, 
24  Wkly.  Rep.  581,  holding  that  the  occupant 
of  a  house  in  front  of  which  a  heavy  lamp  i 
projected  several  feet  over  the  public  footway 
and  which  fell  upon  plaintiff  and  injured  her 
was  liable  because  of  his  implied  duty  to 
make  the  lamp  reasonably  safe,  although  he 
employed  an  independent  contractor  to  put  it 
in  repair. 

Persons    giving   public    exhibitions. —  The 

owner  of  a  building  erected  for  use  for  public 
exhibitions  or  entertainments  is  liable  for  in- 
juries caused  by  the  unsafe  condition  of  the 
building,  although  it  was  erected  by  an 
independent  contractor.  Fox  v.  Buffalo  Park, 
21  N.  Y.  App.  Div.  321,  47  N.  Y.  Suppl.  788. 
And  see  supra,  V,  B,  3,  c. 

2.  California. —  Spence  v.  Schultz,  103  Cal.  . 
20'8,  37  Pac.  220;   Barrv  v.  Terkildsen,  72 
Cal.  254,  13  Pac.  657,  1  Am.  St.  Rep.  55. 
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to  obstructions  and  excavations  in  streets  and  highways  pursuant  to  authority 
derived  from  a  statute  or  municipal  ordinance  or  from  a  permit  or  Ucense  granted 
by  the  municipality. ^    But  where  the  duty  is  imposed  upon  the  owner  "or" 


District  of  Columbia. —  Fowler  v.  Saks,  7 
Mackey  570.  7  L.  R.  A.  649. 

Georgia. — Atlanta,  etc.,  R.  Co.  i;.  Kimberly, 
87  Ga.  161,  13  S.  E.  277,  27  Am.  St.  Rep. 
231;  Wilson  v.  White,  71  Ga.  506,  51  Am. 
Rep.  269. 

Illinois. —  Kepperly  v.  Ramsden,  83  111.  354. 

New  York. —  Berg  v.  Parsons,  156  N.  Y. 
109,  50  N.  E.  957,  66  Am.  St.  Rep.  542,  41 
L.  R.  A.  391;  Pitcher  v.  Lennon,  12  N.  Y. 
App.  Div.  356,  42  N.  Y.  Suppl.  156. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Van 
Doran,  1  Ohio  Cir.  Ct.  292,  1  Ohio  Cir.  Dec. 
160. 

Pennsylvania. —  Evans  v.  Wray,  7  Leg. 
Oaz.  158.  But  see  Chartiers  Valley  Gas  Co. 
V.  Lynch,  118  Pa.  St.  362,  12  Atl.  435. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Meador, 

50  Tex.  77;  Gulf,  etc.,  R.  Co.  v.  Doran,  2 
Tex.  Unrep.  Cas.  442;  Taylor,  etc.,  R.  Co.  v. 
Warner,  (Civ.  App.  1895)  31  S.  W.  66; 
Gulf,  etc.,  R.  Co.  V.  Yell,  3  Tex.  App.  Civ. 
Cas.  §  366;  Gulf,  etc.,  R.  Co.  i?.  Flake,  1  Tex. 
App.  Civ.  Cas.  §  253. 

Wisconsin. —  Smith  v.  Milwaukee  Builders', 
etc.,  Exch.,  91  Wis.  360,  64  N.  W.  1041, 

51  Am.  St.  Rep.  912,  30  L.  R.  A.  504. 
England. —  Penny    v.    Wimbledon  Urban 

Dist.  Council,  [1899]  2  Q.  B.  72,  63  J.  P.  406, 
68  L.  J.  Q.  B.  704,  80  L.  T.  Rep.  N.  S.  615, 
47  Wkly.  Rep.  565;  Grav  v.  Pullen,  5  B.  & 
S.  970,  34  L.  J.  Q.  B.  265,"^  11  L.  T.  Rep.  N.  S. 
569,  13  Wkly.  Rep.  257,  117  E.  C.  L.  970; 
Pickard  v.  Smith,  10  C.  B.  N.  S.  470,  4  L.  T. 
Rep.  N.  S.  470,  100  E.  C.  L.  470;  Hole  v. 
Sittingbourne,  etc.,  R.  Co.,  6  H.  &  N.  488, 

30  L.  J.  Exch.  81,  3  L.  T.  Rep.  N.  S.  750, 
9  Wkly.  Rep.  274. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1254. 

Applications  of  rule. —  Where  a  building  is 
being  constructed  on  a  city  lot,  and  the  ex- 
cavation in  the  sidewalk  is  not  protected  as 
required  by  ordinance,  the  o\^^ler  of  the  lots 
is  liable  to  persons  injured  by  falling  therein, 
although  the  work  is  being  done  by  an  inde- 
pendent contractor.  Spence  v.  Schultz,  103 
Cal.  208,  37  Pac.  220.  The  non-performance 
by  the  owner  of  a  building  in  the  course  of 
erection  of  the  duty  imposed  by  an  ordinance 
requiring  the  erection  of  a  roofed  passage- 
way over  the  sidewalk  after  the  completion 
of  the  first  story  cannot  be  excused  by  a  plea 
that  an  independent  contractor  has  agreed 
to  perform  the  duty.  Smith  v.  Milwaukee 
Builders',  etc.,  Exch.,  91  Wis.  360,  64  N.  W'. 
1041,  51  Am.  St.  Rep.  912,  30  L.  R.  A. 
504. 

Railroad  construction  contracts  see  Cin- 
cinnati, etc.,  R.  Co.  r.  Van  Dorn,  1  Ohio  Cir. 
Ct.  292,  1  Ohio  Cir.  Dec.  160;  Gulf,  etc.,  R. 
Co.  V.  Doran,  2  Tex.  Unrep.  Cas.  442 ;  Taylor, 
etc..  R.  Co.  V.  Warner,  (Tex.  Civ.  App.  1895) 

31  S.  W.  66;  Gulf,  etc.,  R.  Co.  v.  Yell,  3 
Tex.  App.  Civ.  Cas.  §  366 ;  Gulf,  etc.,  R.  Co.  v. 


Flake,  1  Tex.  App.  Civ.  Cas.  §  253.  Where 
a  railroad  company  was  required  by  statute 
to  place  stock  guards  on  the  right  of  way, 
it"  vras  liable  for  the  failure  to  perform  such 
duty,  although  resulting  from  the  negligence 
of  a  contractor.  Houston,  etc.,  R.  Co.  v. 
Meador,  50  Tex.  77. 

3.  Alabama. —  Montgomery  St.  R.  Co.  v. 
Smith,  (1905)   39  So.  757. 

California. —  Colgrove  v.  Smith,  102  Cal. 
220,  36  Pac.  411,  27  L.  R.  A.  590,  (1893) 
33  Pac.  115. 

Georgia. —  Wilson  v.  White,  71  Ga.  506, 
51  Am.  Rep.  269. 

Illinois. —  Ncrth  C]ncac:o  St.  R.  Co.  v.  Dud- 
geon, 184  111.  497,  56  N.  E.  796;  Chicago 
Economic  Fuel  Gas  Co.  v.  Myers,  168  111.  139, 

48  N.  E.  66. 

Maine. —  See  Veazie  v.  Penobscot  R.  Co., 

49  Me.  119. 

Maryland. —  City,  etc.,  R,  Co.  v.  Moores, 
80  Md.  348,  30  Atl.  643,  45  Am.  St.  Rep. 
345. 

Massachusetts. —  Woodman  v.  Metropolitan 
R.  Co..  149  Mass.  335.  21  N.  E.  482,  14  Am. 
St.  Rep.  427.  4  L.  R.  A.  213. 

Michigan. —  Darmstaetter  i\  Moynahan,  27 
Mich.  188. 

Neio  York. —  Deming  v.  Terminal  R.  Co., 
49  N.  Y.  App.  Div.  493,  63  N.  Y.  Suppl.  615; 
Burke  v.  Ireland,  26  N.  Y.  App.  Div.  487,  50 
N.  Y.  Suppl.  369 ;  McCamus  v.  Citizens'  Gas 
Light  Co.,  40  Barb.  380. 

Pennsylvania. —  Lancaster  Ave.  Imp.  Co. 
V.  Rhoads,  116  Pa.  St.  377,  9  Atl.  852,  2  Am. 
St.  Rep.  608,  turnpike  company. 

Texas. —  Cameron  Mill,  etc.,  Co.  v.  Ander- 
son, 98  Tex.  156,  81  S.  W.  282,  1  L.  R.  A. 
ISr.  S.  198  [affirming  34  Tex.  Civ.  App.  105, 
78  S.  W.  8]. 

England. —  HoUiday  v.  National  Tel.  Co., 
[1899]  2  Q.  B.  392,  68  L.  J.  Q.  B.  1016,  81 ' 
L.  T.  Rep.  N.  S.  252,  47  Wkly.  Rep.  658; 
Grav  V.  Pullen,  5  B.  &  S.  970,  34  L.  J.  Q.  B. 
265,'  11  L.  T.  Rep.  N.  S.  569,  13  Wklv.  Rep. 
257,  117  E.  C.  L.  970. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1254. 

Duties  where  license  or  permit  is  granted. 
—  Where  the  work  is  done  pursuant  to  ;t 
permit  or  license  granted  to  the  employer, 
and  certain  duties  are  expressly  or  impliedly 
imposed  in  connection  therewith,  the  em- 
ployer is  liable,  although  the  work  was  done 
by  an  independent  contractor.  Colgrove  r. 
Smith,  102  Cal.  220,  36  Pac.  411,  27  L.  R.  A. 
590,  (1893)  33  Pac.  115;  Darmstaetter  r. 
Movnahan,  27  Mich.  188;  Downev  v.  Low,  22 
N.  Y.  App.  Div.  460,  48  N.  Y.  'Suppl.  207 ; 
Weber  v.  Buffalo  R.  Co.,  20  N.  Y.  App.  Div. 
292,  47  N.  Y.  Suppl.  7 ;  McCamus  v.  Citizens' 
Gas  Light  Co.,  40  Barb.  (N.  Y.)  380;  Reuben 
V.  Swigart,  15  Ohio  Cir.  Ct.  565,  7  Ohio  Cir. 
Dec.  63S.  But  see  Massev  v.  Gates,  143  Ala. 
248,  39  So.  142;  Fulton' County  St.  R.  Co. 
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general  contractor  the  owner  is  not  liable  where  the  duty  is  in  connection  with 
work  done  by  the  conti-actor."^ 

(ill)  Existence  of  Corporate  Franchise.^  Corporations  have  been  held 
liable  for  the  wrongful  act  of  an  independent  contractor  while  exercising,  with 
the  assent  of  the  corporation,  some  chartered  power  or  privilege  of  the  corpo- 
ration ;  ^  but  the  liability  is  limited  to  wrongs  done  in  the  performance  of  acts 
which  could  not  have  been  done  except  for  the  existence  of  the  charter  of  the 


v.  McConnell,  87  Ga.  75G,  13  S.  E.  828.  How- 
ever, this  exception  does  not  apply  merely 
because  of  the  existence  of  building  laws, 
since  they  do  not  confer  the  privilege  of  build- 
ing but  merely  limit  existing  rights.  Burke 
V.  Ireland,  26 "N.  Y.  App.  Div.  487,  50  N.  Y. 
Suppl.  309. 

Applications  of  rule. —  Where  a  municipal 
ordinance  requires  the  owner  of  materials 
forming  an  obstruction  in  a  street  to  prepare 
and  place  lights  thereon  with  such  care  and 
diligence  as  reasonably  to  secure  their  burn- 
ing till  daylight,  such  owner  is  liable  to  third 
persons  for  injuries  occurred  through  negli- 
gence in  the  performance  of  this  duty,  either 
by  himself  or  bv  a  contractor  in  his  employ. 
Wilson  V.  White",  71  Ga.  506,  51  Am.  Rep.  269. 
One  who  employs  another  to  fill  his  ice-house 
by  the  cord^  and  obtains  license  from  the 
municipal  authorities  to  encumber  the  street 
for  that  purpose,  cannot  shield  himself  from 
liability  for  injuries  caused  by  unlawfully 
obstructing  the  street  with  blocks  and  frag- 
ments of  the  ice,  under  an  objection  that  his 
employee  was  a  contractor^  and  alone  liable. 
Darmstaetter  v.  IMoynahan,  27  Mich.  188. 

Obstructions  purely  collateral  to  work  con- 
tracted to  be  done. —  When  an  obstruction  or 
defect,  caused  or  created  in  a  public  street, 
Is  purely  collateral  to  the  work  contracted 
to  be  done,  and  is  entirely  the  result  of  the 
Avrongful  acts  of  the  contractor  or  his  work- 
men, the  owner  of  the  premises  is  not  liable. 
Davie  i\  Le\y,  39  La.  Ann.  551,  2  So.  395, 
4  Am.  St.  Rep.  225.  So  where  a  street  car 
company,  authorized  by  charter  to  build  a 
street  railroad,  lets  a  contract  for  construct- 
ing the  road  to  an  independent  contractor, 
without  any  agreement  as  to  the  particular 
manner  in  which  the  work  shall  be  done,  it 
is  not  liable  for  injuries  caused  by  a  wire 
stretched  across  the  road  by  such  contractor 
in  the  course  of  the  work.  Sanford  v.  Paw- 
tucket  St.  R.  Co.,  19  R.  I.  537,  35  Atl.  67, 
33  L.  R.  A.  564. 

4.  Koch  V.  Fox,  71  N.  Y.  App.  Div.  288,  75 
N.  Y.  Suppl.  913,  duty  to  build  temporary 
roof  over  sidewalk  in  front  of  building  in 
course  construction. 

5.  Liability  of  railroad  company  for  acts 
of  lessees  of  road  see  Railroads. 

6.  Boyd  V.  Chicago,  etc.,  R.  Co.,  217  111. 
332,  75  N".  E.  496,  108  Am.  St.  Rep.  253; 
North  Chicago  St.  R.  Co.  v.  Dudgeon,  184  111. 
476,  56  N.  E.  796;  Chicago  Economic  Fuel 
Gas  Co.  V.  Myers,  168  111.  139,  48  K  E.  60 
[affirming  64  111.  App.  270]  ;  West  v.  St. 
Louis,  etc.,  R.  Co.,  63  111.  545;  Chicago,  etc., 
R.  Co.  v.  Whipple,  22  111.  105 ;  Cliicago,  etc., 
R.  Co.  V.  McCarthy,  20  111.  385,  71  Am.  Dec. 
285;  Capital  Electric  Co.  v:  Hauswald,  78  111. 
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App.  359;  Toledo,  etc.,  R.  Co.  v.  Conroy,  39 
111.  App.  351,  holding  that  a  contractor  en- 
gaged in  changing  the  gauge  of  a  railroad 
is  a  servant  of  the  company  so  as  to  make  it 
chargeable  with  his  negligence  in  causing  an 
injury  to  one  of  his  employees.  And  see 
Chicago  Bridge,  etc.,  Co.  f.  La  Mantia,  112 
111.  App.  43. 

In  Illinois  this  rule  seems  to  have  been  car- 
ried further  than  in  any  other  state.  It  is 
held  that  a  contractor  exercising  the  char- 
tered power  of  a  corporation,  with  its  assent^ 
must  be  regarded,  in  so  far  as  the  public  and 
third  persons  are  concerned,  as  the  servant 
or  agent  of  the  corporation.  Metropolitan 
West  Side  El.  R.  Co.  v.  Dick,  87  111.  App.  40. 
Where  a  corporation  is  authorized  by  its 
charter  to  enter  upon  the  premises  of  in- 
dividuals and  take  therefrom  materials  for 
the  construction  of  its  work,  and  provision 
was  made  for  assessing  the  value  of  the 
materials  taken  and  damages  occasioned  by 
reason  of  the  taking,  and  judgment  was  to  be 
rendered  against  the  corporation  for  such 
value  in  damages,  it  was  held  liable  for  the 
act  of  a  contractor  in  taking  such  materials. 
Hinde  v.  Wabash  Kav.  Co.,  15  111.  72 ;  Lesher 
V.  Wabash  Nav.  Co.,  14  111.  85,  56  Am.  Dec. 
494.  So  where  acts  of  incorporation  conferred 
the  right  to  enter  upon  premises  and  con- 
struct a  railroad  track  over  them,  and  th(i 
work  was  let  to  contractors,  who  entered  upon 
land  and  took  down  the  fences  and  left  them 
down,  resulting  in  the  killing  of  stock  and 
other  damages,  the  corporation  was  liable. 
Chicago,  etc.,  R.  Co.  'C.  mipple,  22  111.  105; 
Illinois  Cent.  R.  Co.  v.  Finnigan,  21  111.  646; 
Chicago,  etc.,  R.  Co.  v.  McCarthy,  20  111.  385, 
71  Am.  Dec.  285.  Where  an  elevated  railway 
company  was  authorized  to  occupy  certain 
public  streets  by  a  city  ordinance,  and  let 
certain  construction  work  to  an  independent 
contractor,  it  was  liable  for  the  negligence 
of  the  contractor's  servants  in  dropping  a 
heavjT^  piece  of  steel  on  a  pedestrian  who  was 
passing  under  the  structure,  since  the  con- 
tractor was  performing  the  work  by  virtue  of 
a  special  privilege  granted  the  corporation 
by  its  charter  and  by  the  ordinance.  Metro- 
politan West  Side  El.  R.  Co.  v.  Dick,  supra. 
A  gas  company  authorized  to  construct  mains 
through  the  streets  of  a  city  cannot  avoid 
liability  for  negligence  in  such  construction 
by  letting  a  contract  to  a  third  person,  as 
such  person  will  be  regarded  as  its  agent 
while  exercising  any  of  the  powers  granted 
under  its  franchise.  Chicago  Economic  Fuel 
Gas  Co.  V.  Myers,  168  111.  139,  48  N.  E.  66 
{affirming  64  111.  App.  270]. 

Railroad  companies. —  Especially  is  this  ex- 
ception applicable  to  a  railroad  corporation 
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companyj  If  the  act  is  one  which  might  have  been  done  by  an  individual,  no 
different  rale  obtains  as  to  liability  merely  because  it  is  a  corporation.^ 

(iv)  Contract  Duty.  Where  a  person  is  bound  by  contract  to  do  particular 
work  he  cannot  avoid  responsibility  by  contracting  with  another  person  to  do  the 
work.^ 

e.  Employment  of  Incompetent  Contractor.  A  contractor  is  liable  for  the 
negligent  or  wrongful  acts  of  an  independent  contractor  where  he  knew  his  bad 
character  for  negligence  when  he  employed  him  or  where  he  failed  to  exercise 
due  and  reasonable  care  to  select  a  competent  and  skilful  contractor.^^  But 
knowledge  of  the  incompetency  of  the  contractor  has  been  held  not  to  make  the 
contractee  liable  to  a  servant  of  the  contractor  for  injuries  resulting  therefrom. 
The  fact  that  a  contractor  is  negligent  in  respect  of  the  work  in  question  raises 
no  presumption  that  the  employer  was  guilty  of  negligence  in  employing  him.^^ 

f.  Active  Interference  With  Work.    Any  interference,  assumption  of  con- 


which  is  given  the  right  of  eminent  domain. 
Solomon  R.  Co.  f.  Jones,  30  Ivan.  GOl,  2  Pac. 
657.  And  see  on  this  subject  cases  cited 
supra,  this  note. 

Operation  of  railroad. —  The  exception  has 
been  applied  to  the  operation  of  a  railroad 
hy  an  independent  contractor.  Philadelphia, 
i4c.,  R.  Co.  r.  Hahn,  9  Pa.  Cas.  364,  12  Atl. 
479.  Contra,  see  Kansas  Cent.  R.  Co.  v.  Fitz- 
simmons,  18  Kan.  34. 

Liability  of  carrier  to  passenger  see  Car- 
BIEES.  6  Cyc.  533  et  seq. 

7.  Boyd  V.  Chicago,  etc.,  R.  Co.,  217  111. 
332,  75  N.  E.  496,  108  Am.  St.  Rep.  253 
[affirming  118  111.  App.  433]  ;  North  Chicago 
St.  R.  Co.  V.  Dudgeon,  184  111.  477,  56  N.  W. 
796;  West  v.  St.  Louis,  etc.,  R.  Co.,  63  111. 
545;  Suburban  R.  Co.  v.  Balkwill,  94  111. 
App.  454;  Metropolitan  West  Side  El.  R.  Co. 
V.  Dick,  87  111.  App.  40. 

The  construction  of  a  railroad  by  a  con- 
tractor upon  tlie  right  of  way  and  property 
of  a  railroad  corporation  is  not  the  exercise 
of  charter  powers  or  privileges  by  the  con- 
tractor. Bovd  v.  Chicago,  etc.,  R.  Co.,  217 
111.  332,  75  N.  E.  496,  108  Am.  St.  Rep.  253 
[affirming  118  111.  App.  433]. 

Another  statement  of  rule. —  The  principle 
that  a  railroad  company  cannot  delegate  to 
an  employee  its  chartered  rights  and  privileges 
so  as  to  exempt  it  from  liability  does  not 
extend  to  the  use  of  the  ordinary  ways  and 
means  for  the  construction  of  the  road,  but 
to  the  use  of  such  extraordinary  powers  only 
as  the  company  itself  could  not  exercise 
without  having  first  complied  with  the  condi- 
tions of  the  legislative  grant  of  authority. 
Thus,  after  having  first  procured  the  right  of 
M^ay,  the  company  can  delegate  to  another 
lawful  authority  to  enter  upon  the  same  and 
make  its  road  bed  and  perform  other  proper 
acts  of  construction ;  but  it  cannot  delegate 
such  lawful  authority  without  having  first 
secured  the  right  of  way  by  donation,  pur- 
chase, or  the  exercise  of  the  right  of  eminent 
domain.  Atlanta,  etc..  R.  Co.  v.  Kimberly, 
87  Ga.  161,  13  S.  E.  277,  27  Am.  St.  Rep. 
231;  Sanford  v.  Pawtucket  St.  R.  Co.,  19 
R.  I.  537,  35  Atl.  67,  33  L.  R.  A.  564;  Cun- 
ningham V.  International  R.  Co.,  51  Tex.  503, 
32  Am.  Rep.  632. 

8.  Boyd  V.  Chicago,  etc.,  R.  Co.,  217  111. 


332,  75  N.  E.  496,  108  Am.  St.  Rep.  253 
[affirming  118  111.  App.  433]. 

9.  Atlanta,  etc.,  R.  Co.  v.  Kimberly,  87  Ga. 
161,  13  S.  E.  277,  27  Am.  St.  Rep.  231; 
Butts  V.  J.  C.  Mackey  Co.,  72  Hun  (N.  Y.) 
562,  25  N.  Y.  Suppl.  531;  Brennan  v.  Ellis, 
70  Hun  (N.  Y.)  472,  24  N.  Y.  Suppl.  426: 
Lasker  Real-Estate  Assoc.  v.  Hatcher,  (Tex. 
Civ.  App.  1894)  28  S.  W.  404;  St.  Paul 
Water  Co.  f.  Ware,  16  Wall.  (U.  S.)  566,  21 
L.  ed.  485.  And  see  Bast  v.  Leonard,  15 
Minn.  304 ;  Hole  v.  Sittingbourne,  etc.,  R. 
Co.,  6  H.  &  N.  488,  30  L.  J.  Exch.  81,  3  L.  T. 
Rep.  N.  S.  750,  9  Wkly.  Rep.  274. 

Illustration  of  rule. —  An  incorporated  com- 
pany which  undertook  to  lay  water-pipes  in 
a  city,  agreeing  that  it  would  protect  all 
persons  against  damages  by  reason  of  exca- 
vations made  by  them  in  laying  pipes,  and 
to  be  responsible  for  all  damages  which  might 
occur  by  reason  of  the  neglect  of  their  em- 
ployees on  the  premises,  was  held  liable  for 
injuries  received  by  one  passing  over  the 
street  owing  to  the  negligence  of  a  subcon- 
tractor to  whom  the  work  had  been  let  out. 
St.  Paul  Water  Co.  v.  Ware,  16  Wall.  (U.  S.) 
566,  21  L.  ed.  485.  A  railroad  company 
which,  in  the  notarial  act  granting  it  the 
right  of  way,  has  agreed  with  the  landowner 
to  pay  all  damages  caused  by  it  or  its  em- 
ployees in  the  construction  of  the  road,  can- 
not avoid  the  liability  thus  created  by  let- 
ting the  work  out  to  contractors.  Bechnel  v. 
New  Orleans,  etc.,  R.  Co.,  28  La.  Ann.  522. 

Duty  of  landlord  to  tenant  see  Landlord 
AND  Tenant,  24  Cvc.  1116-1117. 

10.  Norwalk  Gaslight  Co.  v.  Norwalk,  63 
Conn.  495,  28  Atl.  32;  Brannock  v.  Elmore, 
114  Mo.  55,  21  S.  W.  451;  Fox  v.  Ireland,  46 
N.  Y.  App.  Div.  541,  61  N.  Y.  Suppl.  1061; 
Berg  V.  Parsons,  84  Hun  (N.  Y.)  60,  31  N.  Y. 
Suppl.  1091;  Simonton  v.  Perry,  (Tex.  Civ. 
App.  1901)  62  S.  W.  1090.  But  see  Schip  v. 
Pabst  Brewing  Co.,  64  Minn.  22,  66  N.  W.  3 ; 
Knoxville  Iron  Co.  v.  Dobson,  7  Lea  (Tenn.) 
367. 

11.  Schip  V.  Pabst  Brewing  Co.,  64  Minn. 
22,  66  N.  W.  3;  Knoxville  Iron  Co.  v.  Dob- 
son,  7  Lea  (Tenn.)  367;  Simonton  v.  Perry, 
(Tex.  Civ.  App.  1901)  62  S.  W.  1090. 

12.  Hawke  v.  Brown,  28  N.  Y.  App.  Div. 
37,  50  N.  Y.  Suppl.  1032. 
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trol,  or  directions  given  by  the  contractee  or  liis  representative  as  to  work  being 
done  by  contractors,  may  render  liira  personally  liable  for  injuries  caused  to  third 
persons  by  the  negligent  conduct  of  such  contractors  in  vi^ork  done  in  obedience 
to  such  directions.^^ 

g.  Ratification  of  Contractor's  Act.  A  contractee  may  be  liable  for  the 
negligent  or  wrongful  act  of  the  contractor  or  the  contractor's  servants,  although 
not  otherwise  liable,  because  of  his  ratification  of  such  acts.^^ 

h.  Abandonment,  Completion,  or  Acceptance  of  the  Work.  If  the  work  is 
completed  the  contractee  is  responsible  for  injuries  thereafter  resulting  from  its 
imperfect  construction  or  dangerous  condition  in  which  he  permits  it  to  remain, 
especially  after  the  contractee  has  accepted  the  work.^^  So  where  the  contractor 
is  dismissed,^^  or  wliere  he  abandons  the  contract  and  the  owner  assumes  control,^^ 
the  contractee's  liability  attaches  as  to  injuries  thereafter  resulting  from  the  work 
done. 

i.  Failure  to  Remedy  Nuisance.  After  notice  to  the  contractor  during  the 
progress  of  the  work  that  it  is  necessary  to  create  a  nuisance  to  do  the  work,  the 
contractor  is  liable  for  injuries  to  third  persons  occurring  thereafter  where  he 
fails  to  take  such  steps  as  are  in  his  power  to  suppress  the  nuisance.^^ 

j.  Joint  Wrongful  Act.    Where  the  wrongful  act  of  the  contractor  joins  with 


13.  Connecticut. —  Norwalk  Gaslight  Co.  v. 
Norwalk,  63  Conn.  495,  28  Atl.  32. 

Indiana. —  Bohrer  v.  Dienliart  Harness 
Co.,  (App.  189G)  45  N.  E.  668. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Tow, 
63  S.  W.  27,  23  Ky.  L.  Eep.  408,  66  L.  R.  A. 
941. 

Louisiana. —  Faren  V.  Sellers,  39  La.  Ann. 
1011,  3  So.  363,  4  Am.  St.  Rep.  256. 

Missouri. —  Long  v.  Moon,  107  Mo.  334,  17 
S.  W.  810;  Appel  v.  Eaton,  etc.,  Co.,  97  Mo. 
App.  428,  71  S.  W.  741. 

'New  York. —  Berg  v.  Parsons,  156  N.  Y. 
109,  50  N.  E.  957,  66  Am.  St.  Rep.  542,  41 
L.  R.  A.  391;  Hawke  v.  Brown,  28  N.  Y. 
App.  Div.  37,  50  N.  Y.  Suppl.  1032 ;  Burke  v. 
Ireland,  26  N.  Y.  App.  Div.  487,  50  N.  Y. 
Suppl.  369;  Heffernan  t\  Benkard,  1  Rob. 
432. 

0 Tito.— Clark  v.  Fry,  8  Ohio  St.  358,  72 
Am.  Dec.  590. 

United  States. —  Philadelphia,  etc..  Steam 
Tow-Boat  Co.  v.  Philadelphia,  etc.,  R.  Co.,  19 
Fed.  Cas.  No.  11,085. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1257. 

Where  a  railroad  construction  contractor 
is  left  without  discretion,  and  must  im- 
plicitly follow  the  directions  of  the  locating 
engineer,  the  railroad  company  is  responsible 
for  every  wrong  done  by  the  contractor  in 
grading  the  road-bed,  on  the  ground  that 
such  grading  is  conclusively  presumed  to 
have  been  done  pursuant  to  its  directions, 
given  through  its  engineer,  unless  the  con- 
tractor went  beyond  instructions,  and  in- 
flicted an  injury  outside  of  the  limits  of  his 
contractual  duties.  Alabama  Midland  R.  Co. 
V.  Williams,  92  Ala.  277,  9  So.  203;  Alabama 
Midland  R.  Co.  v.  Coskry,  92  Ala.  254,  9  So. 
202. 

14.  Atlanta,  etc.,  R.  Co.  v.  Kimberly,  87 
Ga.  161,  13  S.  E.  277,  27  Am.  St.  Rep.  231; 
Harrison  v.  Riser,  79  Ga.  588,  4  S.  E.  320; 
Eaton  V.  European,  etc.,  R.  Co.,  59  Me.  520, 
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8  Am.  Rep.  430;  Chicago  v.  Robbins,  2 
Black  (U.  S.)  418,  17  L.  ed.  298.  S-fee  also 
Consolidated  Ice  Mach.  Co.  v.  Keifer,  134  111. 
481,  25  N.  E.  799,  23  Am.  St.  Rep.  088,  10 
L.  R.  A.  696;  Reynolds  v.  Braithwaite,  131 
Pa,.  St.  416,  18  Atl.  1110;  Easter  v.  Hall,  12 
Wash.  160,  40  Pac.  728,  knowledge  not 
amounting  to  ratification. 

15.  St.  Louis,  etc.,  R.  Co.  v.  Hopkins,  54 
Ark.  209,  15  S.  W.  610,  12  L.  R.  A.  189; 
Khron  v.  Brock,  144  Mass.  516,  11  N.  E. 
748 ;  Sturges  v.  Cambridge  Theological  Edu- 
cation Soc,  130  Mass.  414,  39  Am.  Rep.  463; 
Wilkinson  v.  Detroit  Steel,  etc..  Works,  73 
Mich.  405,  41  N.  W.  490. 

16.  Donovan  v.  Oakland,  etc.,  Rapid  Tran- 
sit Co.,  102  Cal.  245,  36  Pac.  516;  Mulchey 
V.  Methodist  Religious  Soc,  125  Mass.  487; 
Gorham  v.  Gross,  125  Mass.  232,  28  Am.  Rep. 
224;  Vogel  v.  New  York,  92  N.  Y.  10,  44  Am. 
Rep.  349;  Paris  Gaslight  Co.  v.  McHam,  2 
Tex.  App.  Civ.  Cas.  §  651.  And  see  Swart  v. 
Justh,  24  App.  Cas.  (D.  C.)  596;  Bast  v. 
Leonard,  15  Minn.  304,  in  which  it  was  held 
that  it  will  be  considered  that  a  contractor 
had  accepted  the  work  of  a  subcontractor 
Avhere  he  uses  the  work  and  pays  the  subcon- 
tractor therefor. 

Formal  acceptance. —  Where  the  contractee 
had  assumed  practical  control  by  appropriat- 
ing the  Avork  to  the  use  for  which  it  was 
erected,  he  was  liable  to  third  persons  in- 
jured by  it  to  the  same  extent  as  if  there 
had  been  a  formal  acceptance.  Read  v.  East 
Providence  Fire  Dist.,  20  R.  1.  574,  40  AtL 
760. 

17.  Philadelphia,  etc.,  R.  Co.  v.  Philadel- 
phia, etc..  Steam  Tow  Boat  Co.,  23  How. 
(U.  S.)  209,  16  L.  ed.  433. 

18.  Savannah,  etc.,  R.  Co.  v.  Phillips,  90 
Ga.  829,  17  S.  E.  82. 

19.  James  t.  McMinimy,  93  Ky.  471,  20 
S.  W.  435,  14  Ky.  L.  Rep.  486,  40  Am.  St. 
Rep.  200;  Clark  v.  Fry,  8  Ohio  St.  358,  72 
Am.  Dec.  590. 
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that  of  the  contractee  in  causing  the  injury,  tlie  contractee  is  liable.^  So  where 
a  part  of  the  work  is  done  by  employees  of  the  contractee,  the  failure  to  guard 
the  work  done  by  such  employees  renders  the  contractee  liable,  although  other 
work  in  connection  therewith  was  performed  by  an  independent  contractor.^^ 

4.  Stipulations  as  Exempting  Contractee  From  Liability.  One  who  employs 
another  as  a  contractor  cannot  release  himself  from  liability  for  damages  by  any 
stipulation  with  the  contractor  in  so  far  as  the  rights  of  tliird  persons  who  may 
be  injured  are  concerned.^^ 

5.  Liability  of  Contractee  to  Servants  of  Contractor  —  a.  General  Rule. 
Ordinarily  the  contractor  and  not  the  contractee  is  the  person  liable  to  an  employee 
of  the  contractor  for  injuries  received  by  the  employee  in  the  course  of  his 
employment ;    and  the  contractee  is  not  liable  to  the  employees  of  a  contractor  for 


20.  Slater  v.  Mersereau,  64  N.  Y.  138.  And 

see  Chicago  Economic  Fuel  Gas  Co.  v.  Myers, 
168  111.  139,  48  N.  E.  66;  Baumeister  t;. 
Markham,  101  Ky.  122,  39  S.  W.  844,  41 
S.  W.  816,  19  Ky.  L.  Rep.  308,  72  Am.  St. 
Rep.  397. 

Concurrent  negligence. —  If  an  accident  oc- 
curs through  defects  in  a  structure  which 
are  due  to  the  owner's  negligence,  the  fact 
that  an  independent  contractor  who  erected 
the  building  was  also  negligent  does  not  ab- 
solve the  OMner  from  liability.  Burke  f.  Ire- 
land, 26  N.  Y.  App.  Div.  487,"  50  N.  Y.  Suppl. 
369. 

Where  the  act  is  done  jointly  by  the  em- 
ployer and  the  contractor  they  are  jointly 
liable.  Hollidav  v.  National  Tel.  Co.,  [1899] 
2  Q.  B.  392,  08  L.  J.  Q.  B.  1016,  81  L.  T. 
Rep.  N.  S.  252,  47  Wkly.  Rep.  658. 

21.  Hawver  v.  Whalen,  49  Ohio  St.  69,  29 
N.  E.  1049,  14  L.  R.  A.  828,  holding  that 
where  the  owners  of  a  lot,  in  constructing 
thereon  a  building  abutting  on  a  street, 
make,  by  their  employees,  an  excavation  in 
the  adjacent  sidewalk  for  coal  vaults,  and  an 
area  to  be  used  in  connection  with  the  build- 
ing, it  is  their  duty  to  guard  it  with  ordinary 
care;  and  this  duty  is  not  shifted  from  them 
by  letting  the  work  of  building  the  area 
walls  and  constructing  the  coal  vaults  to  an 
independent  contractor,  who  is  to  furnish  all 
the  material  and  perform  all  the  labor  neces- 
sary therefor.  And  see  Mayhew  v.  Sullivan 
Min.  Co.,  76  Me.  100. 

22.  Tibbetts  v.  Knox,  etc.,  R.  Co.,  62  Me. 
437 ;  Ominger  v.  New  York  Cent.,  etc.,  R. 
Co.,  4  Hun  (N.  Y.)  159,  6  Thomps.  &  C.  498; 
Osborn  v.  Union  Ferry  Co.,  53  P^rb.  (N.  Y.) 
629;  Erie  v.  Caulkins,  85  Pa.  St.  247,  27 
Am.  Rep.  642;  St.  Paul  Water  Co.  v.  Ware, 
16  Wall.  (U.  S.)  566,  21  L.  ed.  485. 

23.  Alabama. —  Holt  v.  Whatley,  51  Ala. 
569. 

California. —  Hedge  i\  Williams,  131  Cal. 
455,  63  Pac.  721,  64  Pac.  106,  82  Am.  St. 
Rep.  366. 

Connecticut. —  Burke  v.  Norwich,  etc.,  R. 
Co.,  34  Conn.  474. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Grant, 
46  Ga.  417,  statute  does  not  change  rule. 

Illinois. —  Boyd  v.  Chicago,  etc.,  R.  Co., 
217  111.  332,  75  N.  E.  496,  108  Am.  St.  Rep. 
253;  West  v.  St.  Louis,  etc.,  R.  Co.,  63  111. 
545. 


Indima. —  Vincennes  Water-Supply  Co.  V, 
White,  124  Ind.  376,  24  N.  E.  747. 

loica. —  Humpton  v.  Unterkircher,  97  Iowa 
509,  60  N.  W.  776. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Willis, 
38  Kan.  330,  16  Pac.  728. 

Louisiana. — Gallagher  v.  Southwestern  Ex- 
position Assoc.,  28  ^La.  Ann.  943;  Camp  v. 
St.  Louis  Church,  7  La.  Ann.  321. 

Michigan. —  Piette  r.  Bavarian  Brewing 
Co.,  91  Mich.  605,  52  N.  W.  152. 

Neio  York. —  Burke  v.  Ireland,  26  N.  Y. 
App.  Div.  487,  50  N.  Y.  Suppl.  3G9;  Cullom 
v.  McKelvey,  26  N.  Y.  App.  Div.  46,  49  N.  Y. 
Suppl.  669 ;  Larock  v.  Ogdensburg,  etc.,  R. 
Co.,  26  Hun  382;  Young  v.  New  York  Cent. 
R.  Co.,  30  Barb.  229;  Coughtry  v.  Globe 
Woolen  Co.,  1  Thomps.  &  C.  452  [7'eversed  in 
56  N.  Y.  124,  15  Am.  St.  Rep.  387]  ;  Green  v. 
Banta,  48  N.  Y.  Super.  Ct.  156;  Heiner  v, 
Heuvelman,  45  N.  Y.  Super.  Ct.  88;  Barrett 
V.  Singer  Mfg.  Co.,  1  Sweeny  545. 

Pennsylvania. —  Hunt  v.  Pennsylvania  R, 
Co.,  51  Pa.  St.  475. 

Virginia. —  Bibb  r.  Norfolk,  etc.,  R.  Co.,  87 
Va.  711,  14  S.  E.  163. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1251. 

The  owner,  where  he  designs  a  safe  and 
proper  building,  and  employs  a  competent 
builder  as  contractor  for  its  construction,  is 
not  liable  to  the  workmen  of  the  contractor 
or  his  subcontractor  for  injury  from  the  de- 
fective condition  of  the  building  occasioned 
by  the  negligence  of  the  contractor.  Murphy 
V.  Altman,  28  N.  Y.  App.  Div.  472,  51  N.  Y. 
Suppl.  106;  Burke  f.  Ireland,  26  N.  Y.  App. 
Div.  487,  50  N.  Y.  Suppl.  3C9.  And  in  such 
a  case  the  owner  is  not  liable  to  an  employee 
of  one  contractor  for  an  injury  caused  by 
the  negligence  of  another  independent  con- 
tractor.   Murphy  v.  Altman,  supra. 

Guaranty  of  skill  and  care  of  contractor. — 
One  who  employs  a  contractor  to  erect  a 
building,  or  to  do  any  other  mechanical 
work,  does  not  become  a  guarantor  to  all  the 
employees  of  the  contractor  for  his  skill  and 
care  in  performing  the  work.  In  such  a  case 
the  contractor  is  a  principal  of  the  persons 
whom  he  employs.  Hunt  v.  Pennsylvania  R. 
Co.,  51  Pa.  St.  475. 

Unsafe  tools  furnished  by  contractor. —  A 
master  is  not  liable  to  an  employee  of  the 
contractor   for   injuries   received    from  the 
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the  negligence  of  the  employees  of  another  contractor.^  The  liabihty  of  the  con- 
tractee  to  the  servants  of  the  contractor  is  not  as  extensive  as  his  liability  to  third 
persons,  that  is,  the  act  may  be  such  as  to  render  the  contractee  liable  to  third 
persons,  although  it  would  not  make  him  liable  to  a  servant  of  the  contractor.^^ 
In  order  to  make  the  owner  liable  to  the  employees  of  an  independent  contractor 
for  injuries  received  by  the  employees  there  must  be  some  negligence  on  the  part 
of  the  owner.^^  Where  the  real  cause  of  the  injury  is  the  negligence  of  a  serv- 
ant of  the  contractee  working  together  with  the  servants  of  the  contractor,  the 
contractee  is  liable.^^ 

b.  Safety  of  Plaee  to  Work  and  Appliances.  Except  where  there  are 
statutory  provisions  to  the  contrary the  owner  of  real  estate  does  not  ordinarily 
owe  to  a  person  employed  on  his  premises  in  the  service  of  an  independent  con- 
tractor the  duty  to  furnish  a  safe  place  for  work,  and  for  omission  to  do  so  he  is 
not  liable  in  damages.^^  But  the  owner  may  be  liable,  under  particular  circum- 
^stances,  where  a  duty  devolving  on  him  is  not  fuliilled.^^    In  the  absence  of 


furnishing  of  unsafe  tools  by  the  contractor. 
Omaha  Bridge,  etc.,  R.  Co.  t'.  Hargadine,  5 
J^ebr.  (Unoff.)  418,  98  N.  W.  1071. 

Repair  on  building  damaged  by  fire. — 
Where  the  owner  of  a  building  damaged  by 
fire  turns  it  over  to  an  independent  con- 
tractor to  repair,  he  is  not,  because  of  the 
arrangement  of  the  interior,  which  may  be- 
come dangerous  to  one  not  familiar  there- 
with, liable  to  the  servant  of  one  v/hom  the 
contractor  employs  on  the  building  for  dam- 
ages caused  by  personal  injuries  received. 
Eutler  V.  Lewman,  115  Ga.  752,  42  S.  E.  98. 

Rule  applicable  as  between  contractor  and 
subcontractor. —  An  employee  of  a  subcon- 
tractor cannot  recover  from  the  contractor 
for  personal  injuries  caused  by  his  employer's 
negligence,  if  the  contractor  retained  no 
power  of  directing  and  controlling  the  work. 
Mohr  V.  McKenzie,  60  111.  App.  575.  See 
Diehl  V.  Robinson,  72  N.  Y.  App.  Div.  19,  76 
:N.  Y.  Suppl.  252.  In  order  to  find  a  con- 
tractor responsible  to  a  person  working  for 
a  subcontractor  on  the  reconstruction  of  a 
building,  there  must  be  some  act  of  personal 
negligence  on  the  part  of  the  contractor 
which  caused  the  accident,  independent  of  all 
other  causes.  Nelson  ii.  Young,  91  N.  Y. 
App.  Div.  457,  87  N.  Y.  Suppl.  69  [affirmed 
in  180  N.  Y.  523,  72  N.  E.  1146]. 

Mistake  as  to  employment. —  The  fact  that 
some  of  the  servants  were  paid  at  the  store 
of  the  contractee,  and  that  some  of  them 
thought  they  were  working  for  him,  is  im- 
material. Smith  V.  Belshaw,  89  Cal.  427,  26 
Pac.  834.  But  see  Solomon  R.  Co.  v.  Jones, 
30  Kan.  601,  2  Pac.  657. 

24.  Butler  v.  Townsend,  126  N.  Y.  105,  26 
E.  1017.   And  see  Jehle  v.  Ellicott  Square 

Co.,  31  N.  Y.  App.  Div.  336,  52  N.  Y.  Suppl. 
266. 

25.  Omaha  Bridge,  etc.,  R.  Co.  v.  Har- 
gadine, 5  Nebr.  (Unoff.)  418,  98  N.  W. 
1071. 

26.  Kelleher  v.  Schmitt,  etc.,  Mfg.  Co.,  122 
Iowa  635,  98  N.  W.  482. 

27.  Chicago,  etc.,  R.  Co.  v.  Clark,  26  Nebr. 
645,  42  N.  W.  703;  Johnson  v.  Netherlands 
American  Steam  Nav.  Co.,  10  N.  Y.  Suppl. 
S27. 
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28.  Rooney  v.  Brogan  Constr.  Co.,  10'^ 
N.  Y.  App.  Div.  258,  95  N.  Y.  Suppl.  1. 
See  also  Camp  v.  St.  Louis  Church,  7  La. 
Ann.  321. 

29.  Reilly  v.  Chicago,  etc.,  R.  Co.,  122  Iowa 
525,  98  N.  W.  464;  Callan  v.  Pugh,  54  N.  Y. 
App.  Div.  545,  66  N.  Y.  Suppl.  1118. 

Premises  under  control  of  owner. —  But  if 

the  premises  on  which  the  contractor's  em- 
ployees are  at  work  in  carrying  out  the  con- 
tract are  under  the  control  of  the  owner  it  is 
his  duty  to  use  reasonable  care  to  see  that 
they  are  safe.  Kelleher  v.  Schmitt,  etc.,  Mfg. 
Co.,  122  Iowa  635,  98  N.  W.  482.  The  serv- 
ants of  an  independent  contractor  are  deemed 
to  be  upon  the  premises  of  the  proprietor  by 
his  implied  invitation;  and  he  is  bound  to 
exercise  reasonable  care  to  protect  them  from 
dangers  arising  from  the  condition  of  the 
premises,  of  which  he  is  aware  and  concern- 
ing which  they  have  neither  actual  nor  con- 
structive knowledge.  Stevens  v.  United  Gas, 
etc.,  Co.,  73  N.  H.  159,  60  Atl.  848,  70  L.  R. 
A.  119. 

30.  See  Perkins  v.  Furness,  167  Mass.  403, 
45  N.  E.  759 ;  O'Driscoll  v.  Faxon,  156  Mass. 
527,  31  N.  E.  685;  Horner  v.  Nicholson,  56 
Mo.  220;  Stevens  v.  United  Gas,  etc.,  Co.,  73 
N.  H.  159,  60  Atl.  848,  70  L.  R.  A.  119,  hold- 
ing that  where  plaintiff  was  employed  by  an 
independent  contractor  on  the  construction 
of  a  power-house  for  defendant  electric  com- 
pany, and  a  staging  had  been  erected  outside 
the  walls  and  within  a  short  distance  of  de- 
fendant's electric  wires,  defendant  owed  a 
non-delegable  duty  to  plaintiff  of  using  rea- 
sonable care  to  protect  him'  from  the  con- 
cealed danger  occasioned  by  the  maintenance 
of  a  high  voltage  of  electricity  on  such  wires. 

Agreement  to  erect  supports. —  Where  the 
ovmer  agreed  with  the  contractor  to  erect 
supports  when  notified  by  the  contractor 
that  they  were  necessary,  the  owner  is  liable 
to  an  employee  of  the  contractor  for  injuries 
received  because  of  the  lack  of  such  supports, 
although  not  notified  by  the  contractor, 
where  he  had  actual  knowledge  of  the  neces- 
sity therefor.  Kelly  v.  Howell,  41  Ohio  St. 
438.  To  the  same  effect  see  Toomev  V.  Dono- 
van, 158  Mass.  232,  33  N.  E.  396. 
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provisions  tlierefor  in  tlie  contract  the  contractor  is  usually  under  no  duty  to 
furnish  any  appliances  for  the  contractor.^^  But  if  unsafe  appliances  are  furnished 
by  the  contractee  and  a  servant  of  the  contractor  is  injured  thereby  the  con- 
tractee  is  liable,^^  especially  where  it  is  the  duty  of  the  contractee  to  furnish  them 


Where  the  owner  and  contractor  work  to- 
gether, each  doing  certain  work  and  dividing 
the  profits,  it  is  the  duty  of  the  owner  to  see 
that  the  place  of  work  is  in  a  reasonably  safe 
condition.  Pace  z.  Smith,  171  Mo.  331,  71 
S.  W.  123. 

Where  a  contractor  employs  a  subcontrac- 
tor to  do  certain  portions  of  the  work,  the 
contractor  is  bound  to  do  his  part  of  the 
work  so  as  to  render  it  safe  for  the  employee 
of  the  subcontractor.  Johnston  v.  Ott,  155 
Pa.  St.  17,  25  Atl.  751.  The  duty  of  shoring 
a  building  rests  on  the  contractor  as  against 
subcontractors,  in  the  absence  of  proof  to  the 
contrary.  Nelson  r.  Young,  91  N.  Y.  App. 
Div.  457,  87  N.  Y.  Suppl.  G9. 

If  the  owner  of  a  mine  turns  it  over  to  con- 
tractors when  it  is  in  an  unsafe  condition 
of  which  he  knows  or  might  know  by  exer- 
cising proper  care,  he  is  responsible  for  in- 
juries resulting  to  a  miner  who  is  put  to 
work  in  ignorance  of  the  danger.  Samuelson 
V.  Cleveland  Iron  Min.  Co.,  49  Mich.  164,  173, 
13  N.  W.  499,  43  Am.  Pvep.  45G.  In  this  case 
the  court  said :  "  The  owner  may  rent  a 
mine,  resigning  all  charge  and  control  over 
it,  and  at  the  same  time  put  off  all  responsi- 
bility for  what  may  occur  in  it  afterwards. 
If  he  transfers  no  nuisance  with  it,  and  pro- 
vides for  nothing  by  his  lease  which  will  ex- 
pose others  to  danger,  he  will  from  that  time 
have  no  more  concern  with  the  consequences 
to  others  than  any  third  person.  If  instead 
of  leasing  he  puts  contractors  in  possession 
the  result  must  be  the  same  as  if  there  is 
nothing  in  the  contract  which  is  calculated 
to  bring  about  danger.  But  if,  on  the  other 
hand,  he  retains  charge  and  control,  and  gives 
workmen  a  right  to  understand  that  he  is 
caring  for  their  safety  and  that  they  may 
rely  upon  him  to  guard  against  negligen'; 
conduct  in  the  contractors  and  others,  his 
moral  accountability  for  their  safety  is  as 
troad  as  it  would  be  if  he  were  M^orking  tho 
/nine  in  person;  and  his  legal  accountability 
ought  to  be  commensurate  with  it."  Where  a 
mining  corporation  contracting  for  the  re- 
moval of  ore  reserves  to  itself  such  arrange- 
ments as  are  necessary  for  the  protection  of 
workmen,  it  is  liable  for  such  injuries  as 
happen  to  employees  of  the  contractors  with- 
out the  fault  of  the  employees.  Lake  Su- 
perior Iron  Co.  V.  Erickson,  39  Mich,  492,  33 
Am.  Rep.  423. 

31.  See  Wingert  t\  Krakauer,  92  N.  Y, 
App.  Div.  223,  87  N.  Y.  Suppl.  261,  holding 
that  defendants  who  had  employed  an  inde- 
pendent contractor  to  install  machinery  for 
a  factory  w^ere  under  no  obligation  to  erect  a 
scaffold  necessary  for  their  use  in  that  work. 

32.  Kelleher  i'.  Schmitt,  etc.,  Mfg.  Co.,  122 
Iowa  635,  98  N.  W.  482;  Fell  v\  Rich  Hill 
Coal  Min.  Co.,  23  Mo.  App.  216;  The  Rhe- 
ola,  19  Fed.  926.    See  also  Neimeyer  v.  Wey- 
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erhaueser,  95  Iowa  497,  64  N.  W.  416;  Ferris 
V.  Aldrich,  12  N.  Y.  Suppl.  482.  But  sec 
Riley  i\  State  Line  Steamship  Co.,  29  La. 
Ann.  791,  29  Am.  Rep.  249;  Southern  Oil 
Co.  f.  Church,  32  Tex.  Civ.  App.  325,  74 
S.  W.  797,  75  S.  W.  817,  holding  that,  where 
defendant  furnished  an  independent  con- 
tractor a  derrick  with  which  to  do  the  work, 
defendant  was  not  liable  for  injuries  to  a 
servant  of  such  contractor  by  reason  of  tho 
derrick's  defective  condition,  in  the  absence 
of  proof  that  it  was  inherently  dangerous 
or  that  defendant  intentionally  or  wilfully 
caused  the  injury. 

Scaffold. —  Coughtry  r.  Globe  Woolen  Co., 
56  N.  Y.  124,  15  Am.  Rep.  387;  Hoffner  v. 
Prettyman,  6  Pa.  Super.  Ct.  20,  41  Wkly. 
Notes  Cas.  258.  See  Wingert  v.  Krakauer, 
92  N.  Y.  App.  Div.  223,  87  N.  Y.  Suppl.  2G1, 
where  it  was  held  that  defendant  did  not 
furnish  or  erect  the  scaffold,  merely  because 
two  workmen  whom  defendant  had  agreed  to 
furnish  to  assist  the  contractor  had  erected 
the  scaffold  by  the  direction  of  defendant's 
foreman.  If  materials  for  a  scaffold  are 
selected  by  servants  of  the  contractor,  with 
the  consent  of  the  contractee,  but  in  the 
absence  of  any  agreement  in  regard  thereto, 
from  lumber  on  the  premises,  and  the  scaffohi 
breaks,  the  contractee  is  not  liable,  especially 
where  it  is  not  shov/n  that  proper  lumber 
could  not  have  been  found  on  the  premises. 
Callahan  v.  Phillips  Academy,  180  Mass.  183, 
62  N.  E.  260. 

Where  the  materials  furnished  by  the 
owner  are  rejected  by  the  employees  of  the 
contractor,  and  such  employees  select  other 
materials  belonging  to  the  owner,  the  latter 
is  not  liable  for  an  injury  resulting  from  the 
use  of  such  otlier  materials.  Nugent  f.  Atlas 
Steamship  Co.,  51  Hun  (N.  Y.)  306,  3  N.  Y. 
Suppl.  861,  16  N.  Y.  Suppl.  66  [affirmed  in 
147  N.  Y.  709,  42  N.  E.  724]. 

Consent  to  use  of  appliances. —  But  the  use 
of  defective  appliances  belonging  to  the 
owner,  with  his  consent,  where  the  owner  is 
under  no  duty  to  furnish  the  appliances,  does 
not  make  him  liable.  Bush  v.  Grant,  61  S. 
W.  363,  22  Ky.  L.  Rep.  17GG. 

By  statute  in  some  states  the  owner  is 
liable  to  an  employee  of  the  contractor  who 
is  injured  because  of  defects  in  the  appliances 
furnished  by  the  contractee  to  the  contractor. 
Toomev  v.  Donovan,  158  Mass.  232,  33  N.  E. 
396. 

Negligent  use  of  appliances. —  But  where 
the  contractee  furnishes  tools  and  machinery 
he  is  not  liable  for  an  injury  to  an  employee 
of  the  contractor  resulting  from  the  negligent 
use  thereof.  Reier  v.  Detroit  Steel,  etc., 
Works,  109  Mich.  244,  67  N.  W.  120. 

Machinery  dangerous  to  operate  without 
instructions.  —  Where  the  contractee  fur- 
nished all  the  tools  and  a  machine  danger- 
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because  of  his  agreement  with  the  contractor*/'^  but  if  safe  appliances  are 
furnished  and  they  afterward  become  defective,  the  contractor  is  not  liable,^ 
unless  the  contract  is  construed  as  calling  for  continued  supervision  of  the  appli- 
ances.^^ Where  the  contractee  agrees  to  furnish  material  to  make  the  place  safe 
for  work,  and  he  fails  to  do  so,  he  is  liable  to  a  servant  of  the  contractor  for 
injuries  caused  bj  the  failure  so  to  do/^^  The  contractor  is  liable  for  injuries  to  a 
servant  of  a  subcontractor  where  resulting  from  defects  in  that  part  of  the  work 
done  by  the  contractor.^^  Where  the  employee  of  a  contractor  is  injured  by  the 
combined  fault  of  the  contractor  and  the  owner,  the  latter  is  liable.^^ 

C.  Actions  —  1.  General  Considerations.  A  person  injured  by  the  act  of  a 
servant  may  usually  sue  either  the  master  or  the  servant,  or  both,^  the  action 
being  ex  delicto}^  A  statutory  remedy  apphcable  where  one  employed  by  a  con- 
tractor is  injured  is  not  exclusive  so  as  to  prevent  an  action  by  the  servant  against 
the  owner.^^  Where  an  officer  is  not  considered  the  servant  of  the  person  request- 
ing his  appointment,  such  as  a  special  policeman  in  some  states,  the  remedy  is 
upon  the  bond  given  by  the  person  securing  his  appointment.'^^ 

2.  Grounds  and  Defenses.  The  general  grounds  on  which  the  action  against 
the  master  for  the  acts  of  his  servant  is  based  have  already  been  considered.^^  So 
have  many  of  the  defenses,  such  as  the  non-existence  of  the  relationship  of  master 
and  servant,^^  the  act  not  within  the  scope  of  the  employment,^^  etc.  The  following 
have  been  held  not  defenses :  The  good  motive  of  a  servant ;  ^'^  consent  of  plaintiif 
to  the  absence  of  the  servant,  where  he  failed  to  return  as  he  had  promised,  which 
was  the  cause  of  the  injury ;  the  servant  losing  his  temper  and  without  provo- 
cation using  an  unreasonable  amount  of  force  \  and  the  fact  that  the  judgment 
for  the  damages  resulting  might  be  enforced  by  an  execution  against  the  person.^ 


ous  to  operate  without  instructions,  and 
plaintiff  was  injured,  by  neglect  to  notify 
him  of  the  dangerous  character  of  the  ma- 
chine, and  to  instruct  him,  the  defense  that 
plaintiff  was  an  employee  of  an  independent 
contractor  is  not  available,  since  a  resulting 
injury  might  have  been  anticipated  as  tho 
direct  consequence  of  the  performance  of  the 
work  contracted  for,  where  no  reasonable  care 
was  exercised.  Jacobs  v.  Fuller,  etc.,  Co., 
67  Ohio  St.  70,  65  N.  E.  617,  65  L.  R.  A. 
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33.  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y. 
124,  15  Am.  Eep.  387  (scaffold)  ;  Bright  v. 
Barnett,  etc.,  Co.,  88  Wis.  299,  60  N.  W.  418, 
26  L.  E.  A.  524  (scaffold). 

Continuous  nature  of  duty. —  If  there  is  a 
duty  to  furnish  the  contractor  with  appli- 
ances, it  seems  that  it  is  not  necessary  for 
the  contractor  to  keep  watch  of  the  work  to 
determine  when  appliances  are  necessary. 
Miller  v.  Moran  Bros.  Co.,  39  Wash.  631,  81 
Pac.  1089,  109  Am.  St.  Eep.  917,  1  L.  E.  A. 
N.  S.  283.  And  see  Callahan  v.  Phillips 
Academy,  180  Mass.  183.  62  N.  E.  260. 

34.  Kelleher  v.  Schmitt,  etc.,  Mfg.  Co.,  122 
Iowa  635,  98  N.  W.  482;  Central  Coal,  etc., 
Co.  V.  Bailey,  76  S.  W.  842,  25  Kv.  L.  Eep. 
973,  115  Ky.  745,  74  S.  W.  1058,  25  Ky.  L. 
Eep.  165,  65  L.  E.  A.  455;  Eiley  v.  State 
Line  Steamship  Co.,  29  La.  Ann.  791,  29  Am. 
Eep.  249;  King  v.  New  York  Cent.,  etc.,  E. 
Co.,  66  N.  Y.  181,  23  Am.  Eep.  37.  And  see 
Barrett  i\  Singer  Mfg.  Co.,  1  Sweeny  (N.  Y.) 
545 ;  Knoxville  Iron  Co.  v.  Dobson,  7  Lea 
(Tenn.)  367. 

35.  See  Johnson  v.  Spear,  76  Mich.  139,  42 
N.  W.  1092,  15  Am.  St.  Eep.  298. 
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Duty  to  repair. — Where  the  machinery  pro- 
vided remains  under  the  control  of  the  owner 
and  lie  is  under  obligation  to  keep  it  in  re- 
pair, he  is  liable  for  injuries  resulting  from 
his  failure  to  do  so.  Kelleher  r.  Sclunitt, 
etc.,  Mfg..  Co.,  122  Iowa  635,  98  N.  W.  482; 
Toomev  v.  Donovan,  158  Mass.  232,  33  N.  E. 
396;  Toledo  Stove  Co.  v.  Eeep,  18  Ohio  Cir. 
Ct.  58,  9  Ohio  Cir.  Dec.  407. 

36.  Leslie  v.  Eich  Hill  Coal  Min.  Co.,  110 
Mo.  31,  19  S.  W.  308. 

37.  Curley  v.  Harris,  11  Allen  (Mass.) 
112. 

38.  Faren  v.  Sellers,  39  La.  Ann.  1011,  3 
So.  303.  4  Am.  St.  Eep.  250. 

39.  Right  to  exemplary  damages  see  Dam- 
ages, 13  Cyc.  114,  115.  See  also  Cabriees, 
6  Cyc.  568,  634. 

40.  See  supra,  V,  A,  1,  5,  6. 

41.  Action  on  the  case  as  proper  form  of 
action  see  Case,  Action  on,  6  Cyc.  693. 

Trespass  as  proper  form  of  action  see  Tres- 
pass. 

42.  Eooney  v.  Brogan  Constr.  Co.,  107 
K  Y.  App.  Div.  258,  95  K  Y.  Suppl.  1. 

43.  Healey  v.  Lothrop,  178  Mass.  151,  59 
N.  E.  653. 

44.  See  supra,  V,  A. 

45.  See  supra,  V,  A,  2. 

46.  See  supra,  V,  A,  4. 

47.  Passenger  E.  Co.  v.  Young,  21  Ohio  St. 
518,  8  Am.  Eeio.  78. 

48.  Gaines  v.  Bard,  57  Ark.  615,  22  S.  W. 
570,  38  Am.  St.  Eep.  266. 

49.  Texas,  etc.,  E.  Co.  v.  Taylor,  31  Tex. 
Civ.  App.  617,  73  S.  W.  1081. 

50.  Levy  v.  Ely,  48  N.  Y.  App.  Div.  554, 
62  N.  Y.  Suppl.  855. 
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The  contributory  fault  of  plaintiff  may  bar  a  recovery,^^  although  his  improper 
conduct  is  ordinarily  not  a  defense.^^  The  master's  knowledge  that  his  servant 
was  insane  at  the  time  of  the  employment  renders  the  master  liable  for  a  killing 
by  the  servant.^^  The  statutory  liability  of  a  servant  does  not  preclude  the  common- 
law  liability  of  his  master.^"* 

3.  Parties.  The  master  and  servant  may  be  sued  jointly  in  most  states  to 
recover  damages  resulting  from  the  tort  of  the  servant.^^  However,  the  servant 
is  not  a  necessary  party  to  an  action  against  the  master,^''  and  where  the  employ- 
ment is  joint,  so  that  several  are  liable  as  masters,  any  one  of  tliem  may  be  sued 
alone.^"^ 

4.  Pleading  —  a.  In  General.    Where  an  action  is  brought  by  a  third  person 
against  a  master  to  recover  damages  for  injuries  resulting  from  the  acts  of  defend- 
ant's servants,  the  complaint  must  allege  the  existence  of  the  relationship  of  mas- 
ter and  servant,^^  and  that  the  servant  was  acting  as  such  at  the  time  of  the  injury 
and  negligence^  or  other  wrongful  act^^  of  the  servant.^^    Except  where  the 


51.  Candiff  v.  Louisville,  etc.,  R.  Co.,  42 
La.  Ann.  477,  7  So.  601,  holding  that  where 
a  person  was  detected  in  breaking  open  a 
railroad  car,  and  when  discovered  ran  and 
refused  to  stop  when  halted,  whereupon  he 
was  shot,  the  joint  and  contributory  fault 
barred  a  recovery. 

52.  Bergman  v.  Hendrickson,  106  Wis.  434, 
82  N.  W.  304,  80  Am.  St.  Rep.  47,  holding 
that  the  fact  that  plaintiff  conducted  himself 
in  such  a  manner  as  to  bring  on  a  fight  with 
the  servant,  and  that  the  assault  was  in  part 
the  result  of  such  conduct,  was  no  defense. 

53.  Christian  v.  Columbus,  etc.,  R.  Co.,  79 
Ga.  400,  7  S.  E.  210. 

54.  Reynolds  v.  Hanrahan,  100  Mass.  313. 

55.  See  supra,  V,  A. 

56.  Wilkins  v.  Ferrell,  10  Tex.  Civ.  App. 
231,  30  S.  W.  450. 

57.  Fisher  v.  Cook,  125  111.  280,  17  N.  E. 
763. 

58.  Sagers  v.  Nuckolls,  3  Colo.  App.  95,  32 
Pac.  187.  See  also  Radko  v.  Schlundt,  30  Ind. 
App.  213,  65  N.  E.  770;  Missouri,  etc.,  R. 
Co.  V.  Freeman,  (Tex.  Civ.  App.  1903)  73 
S.  W.  542. 

Construction  of  pleadings. —  Alleging  that 
plaintiff  was  on  defendant's  premises  at  the 
latter's  request  for  the  purpose  of  doing  cer- 
tain work  on  a  roof  does  not  show  that  plain- 
tiff was  in  defendant's  emplov.  Barowski  v. 
Schultz,  112  Wis.  415,  88  K  W.  236.  The 
word  "  being,"  as  used  in  the  allegation  that 
a  named  person,  being  defendant's  servant, 
negligently  set  a  fire  which  extended  to  plain- 
tiff's land,  refers  to  the  time  of  the  alleged 
negligence.  Henderson  v.  Chapman,  3  Ont. 
Pr.  331. 

59.  Birnbaum  v.  Lord,  7  Misc.  (N.  Y.) 
493,  28  N.  Y.  Suppl.  17,  holding  that  a  com- 
plaint alleging  that  a  wagon  which  had  run 
over  plaintiff  belonged  to  defendants,  and  was 
driven  by  one  of  their  agents  or  servants, 
sufficiently  shows  that  the  driver  was  acting 
as  defendants'  servant  at  the  time  of  the  in- 
jury. 

60.  See  Brasher  v.  Kennedy,  10  B.  Mon. 
(Ky. )  28,  holding  that  a  complaint  must 
charge  the  negligence  to  be  that  of  the  master 
without  mentioning  the  servant. 


Mode  of  pleading  negligence  in  general  see 
Negligence. 

Details  of  negligence. —  Where  negligence 
was  alleged  in  driving  a  wagon,  plaintiff 
will  not  be  required,  on  motion,  to  state  in 
detail  in  what  the  negligence  consisted,  and 
in  what  manner  the  horse  and  wagon  were 
negligently  driven.  Adams  Express  Co.  V. 
Aldridge,  20  Colo.  .\pp.  74,  77  Pac.  6. 

Pleading  evidence. —  In  an  action  for  in- 
juries to  plaintiff  by  being  struck  by  a  wagon 
driven  by  defendant's  servant,  the  rate  of 
speed  of  the  wagon  is  a  matter  of  evidence, 
and  need  not  be  pleaded.  Lachenbruch  v, 
Cushman,  87  N.  Y.  Suppl.  470. 

Whether  one  or  more  causes  of  action  are 
stated. —  In  an  action  against  a  railroad  com- 
pany and  its  employees  for  injuries,  where 
the  petition  alleges  that  the  injuries  were 
caused  by  the  negligence  of  all  the  defendants 
in  operating  a  train,  and  by  the  negligence 
of  the  company  in  not  having  the  cars 
equipped  with  proper  apparatus,  the  petition 
is  not  open  to  the  objection  that  it  state3 
one  cause  of  action  against  all  defendants 
and  another  cause  against  the  company  only. 
Pugh  V.  Chesapeake,  etc.,  R.  Co.,  101  Ky. 
77,  39  S.  W.  695,  19  Kv.  L.  Rep.  149,  72 
Am.  St.  Rep.  392. 

61.  See  Christian  v.  Columbus,  etc.,  R.  Co., 
90  Ga.  124,  15  S.  E.  701. 

62.  Thompson  v.  Wright,  109  Ga.  466,  34 
S.  E.  560;  Banister  v.  Pennsylvania  Co.,  98 
Ind.  220.  See  also  Pennsylvania  Co.  v.  Rusie, 
95  Ind.  236,  justice  of  the  peace  practice. 

Common  counts. —  A  complaint  which  al- 
leges in  the  form  of  a  common  count  that 
defendant  by  one  of  its  employees  committed 
an  assault  on  plaintiff  is  sufficient.  Letts  v. 
Hoboken  R.,  etc.,  Connecting  Co.,  70  N.  J.  L. 
358,  57  Atl.  392;  L^nvis  r.  Chicago,  etc.,  R. 
Co.,  35  Fed.  639.  And  see  Lewis  r.  Schultz, 
98  Iowa  341,  67  N.  W.  266. 

Description  of  servants. —  A  complaint  for 
damages  from  being  handcuffed  and  tied  to  a 
post  under  orders  of  the  captain  of  defend- 
ant's steamer  sufficiently  shows  which  of  de- 
fendant's servants  were  the  wrong-doers, 
whore  it  alleges  that  the  acts  were  committed 
by  defendant's  servants  and  agents,  "  who 
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action  is  against  the  servant,^^  tlie  complaint  must  allege  that  the  act  was  within 
the  scope  of  the  servant's  einployment,^^  although  there  need  not  he  a  direct  aver- 
ment in  terms.^^  The  facts  must  be  stated  to  show  that  the  act  was  within  the 
scope  of  the  servant's  employment,^^  the  general  averment  that  the  acts  were 
witliin  the  scope  being  insufficient  because  a  mere  conclusion  of  law.*^^  If  the 
action  is  based  on  a  statute  the  complaint  must  allege  the  necessary  facts  to  bring 
the  case  within  the  statute.^^  Where  the  action  is  brought  by  an  employee  of  a 
contractor  against  the  owner,  the  complaint  must  set  forth  the  facts  to  show  the 
liability  of  the  owner.^^ 

b.  Evidence  Admissible  Under  Pleadings.  As  in  other  civil  actions,  evidence 
outside  the  issues  presented  by  the  pleadings  is  not  admissible.''^  Where  the  serv- 
ant's negligence  is  the  only  ground  relied  on  in  the  complaint,  evidence  is  inad- 
missible to  show  the  incompetency  or  intemperateness  of  the  servant,"^^  or  to  show 
defects  in  the  machinery .'^'^  Under  a  general  denial,  evidence  is  admissible  to  show 
that  plaintiff  assaulted  the  servant  first,  and  the  latter  acted  in  self-defense.'^^ 

5.  Evidence  —  a.  Presumptions  and  Burden  of  Proof. The  burden  of  show- 


were  at  said  time  in  charge  of  said  steamer." 
Trabing  v.  California  Nav.,  etc.,  Co.,  121  Cal. 
137,  53  Pac.  G44. 

63.  Hoffman  v.  Gordon,  15  Ohio  St.  211. 

64.  Alabama. —  Mobile,  etc.,  R.  Co.  i. 
Seales,  100'  Ala.  368,  13  So.  917,  replication. 

Indiana. —  See  Radke  v.  Schlundt,  30  Ind. 
App.  213,  G5  N.  E.  770. 

Massachusetts. —  McCann  v.  Tillinghast, 
140  Mass.  327,  5  N.  E.  164. 

Minnesota. — •  See  Campbell  v.  Northern  Pac. 
R.  Co.,  51  Minn.  488,  53  N.  W.  768. 

Missouri. —  Raming  v.  Metropolitan  St.  R. 
Co.,  157  Mo.  477,  57  S.  W.  268. 

Neiv  York. —  Fisher  v.  Brooklyn  Jockey 
Club,  50  N.  Y.  App.  Div.  446,  64  N.  Y.  Suppl. 
69;  Hamberg  v.  Singer  Mfg.  Co.,  4  N.  Y. 
Suppl.  185. 

Ohio. —  O'Neil  v.  Baltimore,  etc.,  R,  Co., 
2  Ohio  Cir.  Ct.  504,  1  Ohio  Cir.  Dec.  610. 

Rhode  Island. —  Benton  v.  James  Hill  Mfg. 
Co.,  26  R.  I.  192,  58  Atl.  664. 

Texas. —  See  Missouri,  etc.,  R.  Co.  v.  Free- 
man, (Civ.  App.  1903)  73  S.  W.  542. 

Sufficiency  of  allegations. — Where  the  com- 
plaint in  an  action  for  injuries  caused  by 
collision  with  a  truck  alleges  that  the  truck 
was  "  in  possession  of  defendants'  servant, 
who  was  driving  the  same,"  it  sufficiently 
alleges  that  the  truck  was  driven  by  defend- 
ants' servant  in  the  course  of  his  employment, 
as  it  will  be  presumed  that  the  servant  was 
acting  within  his  duty.  Doherty  v.  Lord,  8 
Misc.  (N.  Y.)  227,  28  N.  Y.  Suppl.  720. 

Omission  as  ground  for  demurrer  to  evi- 
dence.—  Where  the  petition  alleges  that  the 
injuries  were  caused  by  the  negligent  act  of 
defendant's  servant,  but  omits  to  state  that 
he  was  guilty  of  such  act  while  employed  as 
such  servant  in  discharge  of  the  duties  of  his 
employment,  a  demurrer  will  not  lie  to  the 
evidence  by  reason  of  this  omission,  since  tho 
omitted  matter  might  be  reasonably  implied 
from  the  allegation  of  the  petition.  Todd  v. 
Havlin,  72  Mo.  App.  565;  Voegeli  v.  Pickel 
Marble,  etc.,  Co.,  49  Mo.  App.  643. 

Admissions  in  answer. —  An  allegation  in 
the  answer  that  plaintiff  sustained  the  in- 
juries complained   of  while  attempting  to 
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commit  an  assault  "  upon  a  porter  or  work- 
man employed  and  performing  his  duties  as 
such  "  on  defendant's  premises  is  not  an  ad- 
mission that  the  foreman  was  acting  within 
the  scope  of  his  authority,  where  there  is  no 
evidence  that  the  porter  and  the  foremai 
committing  the  assault  were  the  same  person. 
Meehan  v.  Morewood,  52  Hun  (N.  Y.)  566, 
5  N.  Y.  Suppl.  710  [affirmed  in  126  N.  Y. 
667,  27  K  E.  854]. 

65.  Indianapolis,  etc.,  Rapid  Transit  Co.  v. 
Derry,  33  Ind.  App.  499,  71  N.  E.  912. 
See  also  Louisville,  etc.,  R.  Co.  v.  Kendall, 
138  Ind.  313,  36  N.  E.  415;  Wabash  R.  Co. 
V.  Savage,  110  Ind.  156,  9  N.  E.  85. 

66.  Thomas  v.  McGuinness,  94  111.  App. 
248;  Snyder  v.  Hannibal,  etc.,  R.  Co.,  60 
Mo.  413.' 

67.  Snyder  v.  Hannibal,  etc.,  R.  Co.,  60 
Mo.  413;  Davis  v.  Houghtellin,  33  Nebr. 
582,  50  K  W.  765,  14  L.  R.  A.  737;  Letts 
V.  Hoboken  R.,  etc..  Connecting  Co.,  70  N.  J. 
L.  358.  57  Atl.  392.  See  also  Campbell  v. 
Northern  Pac.  R.  Co.,  51  Minn.  488,  53  N.  W. 
768. 

68.  Tuller  v.  Voght,  13  111.  277. 

69.  Boardman  v.  Creighton,  95  Me.  154, 
49  Atl.  663. 

Sufficiency  of  allegations  to  show  firm  an 
independent  contractor. —  An  allegation  that 
a  certain  firm  was  constructing  a  portion  of 
the  road-bed  of  a  railroad  company,  and  that 
plaintiff  was  working  for  them  as  a  common 
laborer,  sufficiently  shows  that  said  firm  were 
independent  contractors.  Boyle  v.  Great 
Northern  R.  Co.,  13  Wash.  383,  43  Pac. 
344. 

70.  See  Fiske  v.  Enders,  73  Conn.  338,  47 
Atl.  681. 

71.  Dinsmoor  v.  Wolber,  85  111.  App.  152; 
Shaw  V.  Hollenback,  55  S.  W.  686,  21  Ky. 
L.  Rep.  1561;  American  Straw  Board  Co.  i\ 
Smith,  94  Md.  19,  50  Atl.  414. 

72.  Healy  v.  Patterson,  123  Iowa  73,  9S 
N.  W.  576. 

73.  Oakland  City  Agricultural,  etc.,  Soc.  v. 
Bingham,  4  Ind.  App.  545,  21  N.  E.  383. 

74.  In  general  see  Evidence,  16  Cyc.  926- 
936,  1050-1087. 
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ing  negligence  on  the  part  of  defendant's  servants,'^  and  tliat  it  was  the  cause  of 
plaintilf's  injury is  upon  plaintiff.  So  ordinarily  the  burden  is  upon  plaintiff  to 
show  that  the  person  whose  act  caused  the  injury  was  the  servant  of  defendant,'' 
and  that  he  acted  within  the  scope  of  his  employment.'^^  The  facts  may,  how- 
ever,  raise  a  presumption  that  the  person  causing  the  injury  was  in  the  employ 
of  defendant  at  the  time  of  the  injury,"^^  and  that  the  servant  was  acting 
within  the  scope  of  his  employment.^*^  If  defendant  claims  that  he  is  not  liable 
because  the  work  was  being  done  by  an  independent  contractor,  it  seems  that  the 
burden  is  upon  him  to  prove  such  relationship;^^  but  where  the  employer  is 
sought  to  be  held  liable  for  the  negligence  of  an  independent  contractor,  the 
burden  is  upon  plaintiff  to  show  a  failure  of  the  employer's  duty  to  see  that  the 
materials  furnished  by  the  employer,  and  used  by  the  contractor,  were  suitable  for 
the  purpose.^'^ 

b.  Admissibility  —  (i)  Existence  of  E elation.  To  show  the  relationship 
of  master  and  servant,  evidence  of  the  giving  of  orders  by  the  former  to  the  latter 
is  admissible.^^  So  evidence  that  the  master's  name  was  on  the  wagon  which  the 
servant  was  driving  is  admissible.^*  Where  the  servant  is  also  a  pohce  officer, 
evidence  of  such  fact  is  admissible.^^  Any  legal  evidence  is  admissible  to  show 
that  the  alleged  servant  was  in  reality  an  independent  contractor.^^ 


75.  Robinson  v.  Fitchburg,  etc.,  R.  Co.,  7 
Gray  (Mass.)  92;  Hestonville,  etc.,  Pass.  R. 
Co.  V.  Kelley,  102  Pa.  St.  115. 

76.  De  Benedetti  v.  Mauchin,  1  Hilt.  (N.  Y.) 
213. 

77.  Axtell  V.  Nortliern  Pac.  R.  Co.,  9  Ida. 
S92,  74  Pac.  1075;  Harrigan  v.  Donegan,  1 
N.  Y.  Suppl.  329. 

78.  Randall  v.  Chicago,  etc.,  R.  Co.,  113 
Mich.  115,  71  N.  W.  450,  38  L.  R.  A.  666; 
Drolshagen  v.  Union  Depot  R.  Co.,  186  Mo. 
258.  85  S.  W.  344;  Raniing  v.  Metropolitan 
St.  R.  Co.,  157  Mo.  477,  57  S.  W.  268;  Kess- 
ler  V.  Deutsch,  44  Misc.  (N.  Y.)  209,  88 
N.  Y.  Suppl.  840. 

79.  Thiry  v.  Taylor  Brewing,  etc.,  Co.,  37 
N.  Y.  App.  Div.  391,  56  N.  Y.  Suppl.  85; 
McCoun  V.  New  Yorlv  Cent.,  etc.,  R.  Co.,  66 
Barb.  (N.  Y.)  338. 

80.  Deck  v.  Baltimore,  etc.,  R.  Co.,  100 
Md.  168,  59  Atl.  650,  108  Am.  St.  Rep.  399 
(special  police  officer)  ;  McCoun  v.  New  York 
Cent.,  etc.,  R.  Co.,  66  Barb.  (N.  Y.)  338; 
Appleton  V.  Welch,  20  Misc.  (N.  Y.)  343,  45 
N.  Y.  Suppl.  751.  See  also  Consolidated  R. 
Co.  i\  Pierce,  89  Md.  495,  43  Atl.  940; 
Stewart  v.  Baruch,  103  N.  Y.  App.  Div.  577, 
93  N.  Y.  Suppl.  161,  holding  that  evidence 
that  defendant  was  the  owner  of  the  automo- 
bile which  ran  over  plaintiff,  and  that  the 
chauft'eur  operating  the  automobile  was  em- 
ployed by  defendant  for  that  purpose,  is 
sufficient  to  establish  prima  facie  that  the 
chauffeur  was  acting  within  the  scope  of  hi;? 
employment  at  the  time  of  the  collision. 

Servant  driving  master's  horse. —  Where  a 
boy  was  in  defendant's  employ  and  had  been 
sent  by  liini  to  get  goods,  during  which  time 
the  horse  he  was  driving  ran  over  plaintiff, 
it  will  be  presumed  the  boy  w^as  at  the  time 
acting  in  his  employment,  and  the  burden  of 
showing  the  contrary  was  on  defendant. 
Cleveland  v.  Newsom,  45  Mich.  62,  7  N.  W. 
222.  If  the  master  is  being  driven  by  the 
servant,  it  may  be  inferred  without  other 


proof  that  the  latter  is  engaged  in  the  mas- 
ter's business  and  is  subject  to  his  control, 
Kelton  V.  Fifer,  26  Pa.  Super.  Ct.  603. 

81.  See  Slayton  v.  West  End  St.  R.  Co., 
174  Mass.  55,  54  N.  E.  351. 

82.  Callahan  v.  Phillips  Academy,  180 
Mass.  183,  62  N.  E.  260. 

83.  Steinhauser  v.  Spraul,  114  Mo.  551,  21 
S.  W.  515,  859. 

84.  Schulte  i\  Holliday,  54  Mich.  73,  19 
N.  W.  752. 

Ownership  of  wagon. —  In  an  action  for 
injuries  sustained  by  reason  of  the  negli- 
gence of  the  driver  of  a  wagon  said  to  belong 
to  defendant,  testimony  as  to  the  routes  of 
defendant's  drivers  on  the  morning  of  the 
accident,  for  the  purpose  of  showing  that  the 
wagon  referred  to  was  not  one  of  defendant's, 
was  properly  excluded.  Perstein  v.  American 
Express  Co.,  177  Mass.  530,  59  N.  E.  194,  52 
L.  R.  A.  959. 

85.  Deck  v.  Baltimore,  etc.,  R.  Co.,  100 
Md.  168,  59  Atl.  650,  108  Am.  St.  Rep. 
399. 

86.  Fink  v.  Missouri  Furnace  Co.,  82  Mo. 
276,  52  Am.  Rep.  376;  Moore  v.  Bernstein, 
30  Misc.  (N.  Y.)  191,  61  N.  Y.  Suppl.  1127. 

Admissibility  of  contract.  —  In  a  suit 
against  the  concessionaires  under  a  concession 
from  an  exposition  company  for  the  erection 
of  certain  structures  for  personal  injuries 
sustained  while  said  structures  were  being 
erected  an  agreement  between  the  contractor 
ynd  defendants  is  admissible  to  show  the  state 
of  affairs  at  the  time  of  the  accident,  but  not 
for  the  purpose  of  binding  plaintiff.  De  La 
\''erL'ne  Refrigerating  Mach.  Co.  v.  INIcLerotb, 
60  ill.  App.  529. 

Indemnity  policy. —  On  an  issue  as  to 
whether  the  person,  through  whose  negligence 
plaintiff  was  injured,  was  an  independent 
contractor,  evidence  is  admissible  that  de- 
fendants held  a  policy  indemnifying  them 
from  liability  by  reason  of  injury  to  any  em- 
ployees and  that  the  insurer  was  defending 
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ill)  Negligence  IN  Employing  Servant.  Evidence  of  tlie  habits  of  the 
servant  is  admissible  to  show  that  he  was  not  a  suitable  person  to  be  employed, 
and  that  the  master,  by  reasonable  diligence,  might  have  discovered  what  his 
habits  were.^^  And  this  rule  applies  where  the  relation  is  that  of  contractor  and 
contractee,  instead  of  master  and  servant.^ 

(ill)  Negligence  of  Servant.^^  To  show  negligence  on  the  part  of  the 
servant,  evidence  of  his  general  incompetency  is  inadmissible,^^  as  is  evidence  that 
he  was  discharged  shortly  after  the  accident.^^  Evidence  is  inadmissible  on  behalf 
of  the  master  to  show  that  he  properly  instructed  the  servant  as  to  the  use  of  the 
property that  instructions  were  given  the  servant  to  be  cautious,^^  or  that  the 
servant  was  ordinarily  a  sober,  careful,  or  skilful  man,  v^^here  plaintiff  has  not 
attempted  to  show  the  contrary.^*  Evidence  that  the  servant  was  intoxicated  at 
the  time  of  the  accident  is  admissible ;  and  where  it  was  admitted  that  the  serv- 
ant had  been  drinking  on  the  day  of  the  accident,  evidence  that  defendant  knew 
of  the  servant's  intemperate  habits  was  admissible.^^  So  evidence  of  the  servant's 
habit  of  doing  the  act  resulting  in  the  injury  is  admissible  to  show  that  the  master 
knew  of  and  permitted,  or  should  have  known  of,  in  the  use  of  ordinary  care,  the 
acts.^  Where  the  negligence  charged  is  a  violation  of  the  rules  of  the  master,  a 
book  containing  such  rules  is  admissible.^^  Evidence  that  defendant  ordered  an 
animal,  injured  through  the  negligence  of  his  servant,  to  be  shot,  and  that  he 
expected  to  pay  plaintiff  its  value,  is  not  admissible.^^ 

(iv)  Scope  of  Employment.  Any  legal  evidence  is  admissible  which  tends 
to  show  that  the  servant  acted  outside  the  scope  of  his  employment  at  the  time  of 
the  injury.^  Where  a  servant  testifies  that  no  authority  had  been  given  him  to 
invite  any  one  to  come  on  the  premises,  evidence  that  instructions  had  been 
given  him  not  to  permit  persons  to  visit  such  premises  is  immaterial.^  The 


the  suit  against  defendant.    Barg  v.  Boans- 
field,  65  Minn.  335,  (>8  N.  W.  45. 
To  whom  permit  to  do  work  issued. — 

Where  defendant  claimed  that  excavations 
made  in  a  street  were  made  by  an  independ- 
ent contractor,  and  that  the  work  was  done 
under  the  supervision  and  direction  of  the 
city  engineer,  it  is  proper  to  prove  by  the 
city  engineer  that  the  permit  to  do  the  work 
Was  secured  by  one  stated  to  be  defendant's 
general  manager.  Montgomery  St.  R.  Co,  v. 
Smith,  (Ala.  1905)  39  So.  757. 

87.  Carson  v.  Canning,  180  Mass.  461,  62 
N.  E.  964  (holding  that  evidence  of  the  serv- 
ant's drinking  and  intoxication  in  the  pres- 
ence of  the  master,  and  his  reputation  as  a 
sport  and  gambler,  was  admissible)  ;  Cox  v. 
Central  Vermont  R.  Co.,  170  Mass.  129,  49 
N.  E.  97. 

88.  Berg  v.  Parsons,  90  Hun  (N.  Y.)  267, 
35  N.  Y.  Suppl.  780. 

89.  See,  generally,  Negligence. 

90.  Central  R.,  etc.,  Co.  v.  Roach,  64  Ga. 
635;  Fonda  v.  St.  Paul  City  R.  Co.,  71  Minn. 
438,  74  N.  W.  166,  70  Am.  St.  Rep.  341. 

91.  Hewitt  V.  Taunton  St.  R.  Co.,  167 
Mass.  483,  46  N.  E.  106.  Contra,  Martin  'C. 
Towle,  59  N.  H.  31.  See,  generally.  Negli- 
gence. 

92.  Read  v.  Pennsylvania  R.  Co.,  44  N.  J. 
L.  280. 

93.  Hammond,  etc..  Electric  R.  Co.  v. 
Snyzchalski,  17  Ind.  App.  7,  46  N.  E.  47. 

^94.  Towle  V.  Pacific  Imp.  Co.,  98  Cal.  342, 
33  Pac.  207;  Smith  v.  Middleton,  112  Ky. 
588,  06  S.  W.  388,  23  Ky.  L.  Rep.  2010,  99 
.Am.  St.  Rep.  308,  56  L.  R.  A.  484;  Jagger  v. 
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National  German- American  Bank,  53  Minn. 
386,  55  N.  W.  545;  Harriman  v.  Pullman 
Palace-Car  Co.,  85  Fed.  353,  29  C.  C.  A.  194. 
See  also  Williams  v.  Edmunds,  75  Mich.  92, 
42  N.  W.  534. 

Where  plaintiff  has  offered  evidence  to 
show  the  servant's  want  of  skill,  defendant 
may  show  that  the  servant  was  possessed  of 
proper  skill.  Peterson  v.  Adamson,  67  Iowa 
739,  21  N.  W.  701. 

95.  Connor  v.  Koch,  63  N.  Y.  App.  Div. 
257,  71  N.  Y.  Suppl.  836. 

96.  Vernon  v.  Cornwell,  104  Mich.  62,  62 
N.  W.  175. 

97.  Sammis  v.  Chicago,  etc.,  R.  Co.,  97  111. 
App.  28;  Schulte  v.  Holliday,  54  Mich.  73, 
19  N.  W.  752. 

98.  Hobbs  Eastern  R.  Co.,  66  Me.  572. 
Contra,  see  Fonda  v.  St.  Paul  City  R.  Co.,  71 
Minn.  438,  74  N.  W.  166,  70  Am.  St.  Rep. 
341. 

99.  Nulsen  v.  Priesmeyer,  30  Mo.  App. 
126. 

1.  Perlstein  v.  American  Express  Co.,  177 
Mass.  530,  59  N.  E.  194,  52  L.  R.  A.  959: 
Brunner  v.  American  Tel.,  etc.,  Co.,  151  Pa. 
St.  447,  25  Atl.  29. 

Order  to  servant  not  to  do  act. —  In  an  ac- 
tion for  damages  occasioned  by  fires  alleged 
to  have  been  started  by  defendant's  servants, 
there  is  no  error  in  allowing  a  witness  to 
testify  that  he  heard  defendant  order  his 
servants  not  to  start  any  fires  as  tending  to 
show  that  defendant  had  not  authorized  fires. 
Moe  V.  Job,  1  N.  D.  140,  45  N.  W.  700. 

2.  Houston,  etc.,  R.  Co.  v.  Bulger,  35  Tex. 
Civ.  App.  478,  80  S.  W.  577. 
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conduct  of  a  servant  is  not  evidence  of  liis  authority  to  commit  a  tort,  altliouoli 
he  had  been  ^employed  a  long  time  and  was  not  called  as  a  witness  to  deny 
liis  authority.^ 

(v)  Liability  For  Acts  of  Contractor.  Where  a  contractor  is  sought 
to  be  made  liable  for  an  injury  to  an  enij)loyee  of  a  subcontractor  by  the  fall  of  a 
building,  evidence  is  admissible,  on  the  issue  of  notice  to  defendant,  that  some 
time  before  the  accident  the  superintendent  of  the  building  notitied  defendant 
that  the  building  was  unsafe.^  So,  where  an  employee  of  a  subcontractor  was 
injured  on  a  train  of  the  construction  company,  evidence  is  admissible  to  show 
that  the  employee  frequently  rode  on  the  train,  and  that  the  construction  company 
made  no  objection.^ 

(vi)  Evidence  as  to  Damages.  Where  punitive  damages  are  not  recover- 
able, and  defendant  admits  the  negligence,  evidence  of  the  circumstances  of  the 
injury  and  of  gross  negligence  is  inadmissible.^ 

e.  Weight  and  Sufficiency.  The  weight  and  sufficiency  of  the  evidence  in 
actions  against  the  master  for  the  acts  of  his  servant,  or  in  an  action  against  an 
employer  for  the  acts  of  independent  contractors,  or  their  employees,  is  governed 
by  the  rules  applicable  thereto  in  civil  actions  in  general.'^  A  preponderance  of 
the  evidence  is  sufficient ;  ^  and  even  in  an  action  against  a  master  for  damages 
for  a  wilful  homicide  committed  by  his  servant,  no  element  of  the  case  need  be 
established  with  such  certainty  as  to  leave  no  reasonable  doubt  on  the  minds  of 
the  jury.^    Evidence  that  a  wagon  which  ran  into  plaintiff  bore  defendant's  name 


3.  Fletcher  v.  Willis,  180  Mass.  243,  62 
N.  E.  2. 

4.  Nelson  v.  Young,  91  X.  Y.  App.  Div.  457, 
87  N.  Y.  Suppl.  69. 

5.  Mathews  v.  Great  Northern  E,.  Co.,  81 
Minn.  363,  84  N.  W.  101,  83  Am.  St.  Kep. 
383. 

6.  Rueping  v.  Chicago,  etc.,  R.  Co.,  116 
Wis.  625,  93  N.  W.  843,  96  Am.  St.  Rep. 
1013. 

7.  See  Evidence,  17  Cyc.  753  et  seq.  And 
see  Stewart  r.  Baruch,  103  N.  Y.  App.  Div. 
577,  93  N.  Y.  Suppl.  161;  White  v.  Royd- 
house,  211  Pa.  St.  13,  60  Atl.  316;  Prinz  v. 
Lucas,  210  Pa.  St.  620,  60  Atl.  309;  South- 
western Tel.,  etc.,  Co.  v.  Paris,  (Tex.  Civ. 
App.  1905)  87  S.  W.  724. 

Cause  of  injury  see  Deck  r.  Baltimore,  etc., 
R.  Co.,  100  Md.  168,  59  Atl.  650;  Melvin  v. 
Pennsylvania  Steel  Co.,  180  Mass.  196,  62 
N.  E.  379:  Dohn  v.  Dawson,  90  Hun  (N.  Y.) 
271,  35  N.  Y.  Suppl.  984;  Kummer  v.  Chris- 
topher, etc.,  R.  Co.,  2  Misc.  (N.  Y.)  298,  21 
N.  Y.  Suppl.  941. 

Existence  of  relationship  of  master  and 
servant  see  Diehl  v.  Roberts,  134  Cal.  164,  66 
Pac.  202 ;  Lovingston  v.  Baucheus,  34  111. 
App.  544;  Louisville  Water  Co.  v.  Phillips, 
89  S.  W.  700,  28  Ky.  L.  Rep.  557 ;  Doherty  v. 
Rice,  182  Mass.  182,  64  N.  E.  967;  Driscoll 
i\  Towle,  181  Mass.  416,  63  N.  E.  922; 
Reagan  v.  Casey,  160  Mass.  374,  36  N.  E.  58; 
Svenson  v.  Atlantic  Mail  Steamship  Co.,  57 
N.  Y.  108  [affirming  33  N.  Y.  Super.  Ct. 
277];  Tway  r.  Salvin,  109  N.  Y.  App.  Div. 
288,  95  N.  Y.  Suppl.  653;  O'Leary  v.  Mul- 
doon,  56  N.  Y.  App.  Div.  626,  67  N.  Y. 
Suppl.  511;  Callan  r.  Pugh,  51  N.  Y.  App. 
Div.  545,  66  N.  Y.  Suppl.  1118;  Lannen  r. 
Albany  Gas  Light  Co.,  46  Barb.  (N.  Y.)  264 
[affirmed  in  44  N.  Y.  459]  ;  Glaser  v.  Michel- 


son,  86  N.  Y.  Suppl.  286 ;  Thurn  v.  Williams, 
84  N.  Y.  Suppl.  296 ;  Missouri  Pac.  R.  Co.  i: 
Sasse,  (Tex.  Civ.  App.  1893)  22  S.  W.  187; 
Henning  v.  Western  Union  Tel.  Co.,  43  Fed. 
131. 

Existence  of  relationship  of  independent 
contractor  see  Mahoney  v.  Dankwart,  108 
Iowa  321,  79  N.  W.  134;  Klages  v.  Gilletto- 
Herzog  Mfg.  Co.,  86  Minn.  458,  90  N.  W. 
1116. 

Existence  of  negligence  see  Melvin  v.  Penn- 
sylvania Steel  Co.,  180  Mass.  196,  62  N.  E. 
379;  Perry  v.  Smith,  156  Mass.  340,  31 
N.  E.  9;  Sheehan  v.  Edgar,  58  N.  Y.  631; 
Van  Houten  r.  Fleischman,  1  Misc.  (N.  Y.) 
130,  20  N.  Y.  Suppl.  643  [affirmed  in  142 
N.  Y.  624,  37  N.  E.  565];  Dumontier  v. 
Stetson,  etc.,  Co.,  39  Wash.  264,  ' 81  Pac. 
693. 

As  within  scope  of  servant's  employment 

see  Southern  R.  Co.  v.  James,  118  Ga.  340, 
45  S.  E.  303,  63  L.  R.  A.  257;  Healy 
Patterson,  123  Iowa  73,  98  N.  W.  576; 
Haehl  v.  Wabash  R.  Co.,  119  Mo.  325,  24 
S.  W.  737;  Reilly  r.  Hannibal,  etc.,  R.  Co., 
94  Mo.  600,  7  S.  W.  407 ;  Stewart  v.  Baruch, 
103  N.  Y.  App.  Div.  577,  93  N.  Y.  Suppl. 
101;  Cogswell  r.  Rochester  Mach.  Screw  Co., 
39  N.  Y.  App.  Div.  223,  57  N.  Y.  Suppl.  145; 
Vogel  V.  McAuliffe,  18  R.  I.  791,  31  Atl.  1; 
Texas,  etc.,  R.  Co.  v.  Taylor,  31  Tex.  Civ. 
App.  617,  73  S.  W.  1081;  Houston,  etc.,  R.  Co. 
r.  Bell,  (Tex.  Civ.  App.  1903)  73  S.  W.  oft 
\affirmed  m  97  Tox.  71,  75  S.  W.  481]; 
Davis  r.  Dvegno,  120  Wis.  63,  97  N.  W.  512. 

Knowledp-e  of  servant's  character  sec  Car- 
son V.  Canning,  180  ISIass.  401,  62  N.  E.  964. 

8.  See  Rome  R.  Co.  v.  Barnett,  94  Ga.  446, 
20  S.  E.  355. 

9.  Romo  R.  Co.  r.  Barnett,  94  Ga.  440.  20 
S.  E.  355. 
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\^  prima  facie  sufficient  to  show  that  it  was  defendant's  property,  and  that  the 
driver  in  charge  of  it  was  his  servant.-^*^ 

6.  Matters  to  Be  Proved.  Allegations  in  a  complaint,  where  not  of  tlie  gist 
of  the  action,  snch  as  the  mental  nnlitness  of  the  servant  and  the  intent  of  the 
master,  need  not  be  proved  by  plaintiff  to  authorize  a  recovery. 

7.  Questions  of  Fact  —  a.  In  General.  Where  tlie  facts  are  in  dispute,  or 
more  than  one  inference  can  be  drawn  therefrom,  the  question  of  the  employee's 
negligence  is  for  the  jury,^^  as  is  the  contributory  negligence  of  plaintitty^  the 
cause  of  the  injury,^*  tiie  existence  of  the  relation  of  master  and  servant,^^  the 
existence  of  the  relationship  of  contractor  and  contractee,^^  whether  an  employee 
is  a  servant  of  the  contractor  or  contractee,^'^  whetlier  the  servant  acted  within 
the  scope  of  his  einj)loyment,^^  ratification  by  tJie  master  of  the  servant's 


10.  Edgeworth  v.  Wood,  58  N.  J.  L.  463, 
33  Atl.  940;  Seaman  v.  Koehler,  122  N.  Y. 
646,  25  N.  E.  353;  Baldwin  ij.  Abraham,  57 
N.  Y.  App.  Div.  67,  67  N.  Y.  Suppl.  1079 
iaffirmcd  in  171  N.  Y.  677,  64  N.  E.  1118]; 
Isenman  v.  Miles,  38  N.  Y.  App.  Div.  469,  56 
N.  Y.  Suppl.  420;  Colin  v.  David  Mayer 
Brewing  Co.,  38  N.  Y.  App.  Div.  5,  56  N.  Y. 
Suppl.  293;  Doherty  v.  Lord,  8  Misc.  (N.  Y.) 
227,  28  N.  Y.  Suppl.  720;  Tuomey  i;.  O'Reilly, 
etc.,  Co.,  3  Misc.  (N.  Y.)  302,  22  N.  Y. 
Suppl.  930  {affirmed  in  142  N.  Y.  678,  37 
N.  E.  825]  ;  Elze  v.  Baumann,  2  Misc.  (N.  Y.) 
72,  21  N.  Y.  Suppl.  782. 

11.  Christian  v.  Columbus,  etc.,  E.  Co.,  90 
Ga.  124,  15  S.  E.  701. 

12.  Louisville,  etc.,  E.  Co.  v.  Tow,  63  S.  W. 
27,  23  Ky.  L.  Eep.  408,  66  L.  E.  A.  941; 
Samuel  v.  Novak,  99  Md.  558,  58  Atl.  19; 
Abbott  V.  Concord,  etc.,  R.  Co.,  69  N.  H.  176, 
44  Atl.  912:  Diehl  v.  Eobinson,  72  N.  Y.  App. 
Div.  19,  76  N.  Y.  Suppl.  252;  Krulder  v. 
Woolverton,  11  Misc.  (N.  Y.)  537,  32  N.  Y. 
Suppl.  742  [affirmed  in  152  N.  Y.  638,  46 
N.  E.  1148].    See,  generally.  Negligence. 

13.  Louisville,  etc.,  E.  Co.  v.  Tow,  63  S.  W. 
27,  23  Ky.  L.  Eep.  408,  66  L.  E.  A.  941; 
Diehl  V.  Eobinson,  72  N.  Y.  App.  Div.  19, 
76  N.  1^.  Suppl.  252:  Krulder  v.  Woolverton, 
11  Misc.  (N.  Y.)  537,  32  N.  Y.  Suppl.  742 
[affirmed  in  152  N.  Y.  638,  46  N.  E.  1148]; 
Missouri,  etc.,  E.  Co,  v.  Freeman,  (Tex.  Civ. 
App.  1903)  73  S.  W.  542.  See,  generally. 
Negligence. 

14.  Samuel  v.  Novak,  99  Md.  558,  58  Atl. 
19. 

15.  Maryla7id. — Sacker  v.  Waddell,  88  Md. 
43,  56  Atl.  399,  103  Am.  St.  Eep.  374. 

Massachusetts. —  Oulighan  v.  Butler,  189 
Mass.  287,  75  N.  E.  726;  Preston  v.  Knight, 
120  Mass.  5. 

Minnesota. —  Gahagan  v.  Aermotor  Co.,  67 
Minn.  252,  69  N.  W.  914. 

Missouri. —  Sandifer  v.  Lynn,  52  Mo.  App. 
553. 

NeiD  York. —  Howard  v.  Ludwig,  171  N.  Y. 
507,  64  N.  E.  172 ;  Stone  v.  Western  Transp. 
Co.,  38  N.  Y.  240 ;  Glavin  v.  Savarese,  5  N.  Y. 
Suppl.  547. 

Ohio.—  Uma  E.  Co.  v.  Little,  67  Ohio  St. 
91,  65  N.  E.  861. 

Pennsylvania. —  Connor  v.  Pennsylvania  P 
Co.,  24  Pa.  Super.  Ct.  241. 

Sec  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1274. 
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16.  Illinois. —  Arasmith  v.  Temple,  11  111. 
App.  39. 

Minnesota. —  Eait  v.  New  England  Furni- 
ture, etc.,  Co.,  60  Minn.  76,  68  N.  W.  729; 
Barg  V.  Bousfield,  65  Minn.  335,  68  N.  W. 
45. 

New  York. —  Brophy  v.  Bartlett,  108  N.  Y. 
632,  15  N.  E.  368;  Benedict  v.  Martin,  36 
Barb.  288 ;  Goldman  v.  Mason,  2  N.  Y.  Suppl. 
337. 

North  Carolina. —  Cratt  v.  Alberraarle  Tim- 
ber Co.,  132  N.  C.  151,  43  S.  E.  5iJ7. 

Wisconsin. —  Carlson  v.  Stocking,  91  Wis. 
432,  65  N.  W.  58. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1276. 

If  on  the  evidence  it  is  doubtful  whether 
the  person  in  charge  of  the  work  was  an  in- 
dependent contractor  the  question  is  one  for 
the  jury  and  a  failure  to  submit  such  ques- 
tion would  be  erroneous.  Vosbeck  v.  Kellogg, 
78  Minn.  176,  80  N.  W.  957. 

What  constitutes  an  independent  employ- 
ment, under  which  the  relation  of  master 
and  servant  does  not  exist,  is  one  for  the 
court,  which  should  define  its  requisites  in 
the  instructions.  Emmerson  v.  Fay,  94  Va. 
60,  26  S.  E.  386.  And  if  there  is  no  conflict 
in  the  evidence  as  to  the  terms  of  the  con- 
tract, the  question  whether  it  creates  the 
relationship  of  independent  contractor  is  one 
of  law.  Green  v.  Soule,  145  Cal.  96,  78  Pac. 
337. 

17.  Greenberg  v.  Western  Turf  Assoc.,  148 
Cal.  126.  82  Pac.  684;  Oulighan  v.  Butler, 
189  Mass.  287,  75  N.  E.  726. 

18.  Alabama. —  Highland  Ave.,  etc.,  E.  Co. 
V,  Eobinson,  125  Ala.  483,  28  So.  28. 

Connecticut. —  Thames  Steamboat  Co.  v. 
Housatonic  E.  Co.,  24  Conn.  40,  63  Am.  Dec. 
154. 

loioa. —  Lewis  v.  Schultz,  98  Iowa  341,  67 
N.  W.  266. 

Maryland. —  Baltimore,  etc.,  E.  Co.  v.  Deck, 
102  Md.  669,  62  Atl.  958 ;  Deck  r.  Baltimore, 
etc.,  E.  Co.,  100  Md.  168,  59  Atl.  650,  108 
Am.  St.  Eep.  399;  Baltimore  Consol.  E.  Co. 
V.  Pierce,  89  Md.  495,  43  Atl.  940,  45  L.  E.  A. 
527. 

Massachusetts. —  Collins  v.  Wise,  190  Mass. 
206,  76  N.  E.  657;  Brough  v.  Towle,  187 
Mass.  590,  73  N.  E.  851. 

Michigan. —  Smaltz  v.  Boyce,  109  Mich. 
382,  69  N.  W.  21. 

Minnesota. —  Waters  v.  Pioneer  Fuel  Co., 
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act/^  and  the  incompetency  of  the  servant.^^  So  Avhetlier  tlie  master  knew  or  ought 
to  have  known  of  the  carelessness  or  incompetency  of  the  servant,  and  wliether 
lie  might  have  known  by  the  exercise  of  diligence,  are  questions  for  the  jury.^i 
And  it  is  a  question  for  the  jury  whether  a  railroad  tricycle  was  a  dangerous 
instrumentality^  within  the  rule  holding  the  master  liable  for  injuries  caused  by 
his  servant  in  the  use  thereof.^^  So  tlie  question  whether  injury  ought  reason- 
ably to  have  been  anticipated  from  the  doing  of  work  let  out  to  a  contractor  is  a 
question  for  the  jury.^^  Where  there  is  conflicting  evidence,  or  different  infer- 
ences may  be  drawn,  the  liability  of  the  contractee  for  the  acts  of  his  contractor  or 
the  contractor's  servants  is  a  question  for  the  jury.^'^ 

b.  Nonsuit  or  Directed  Verdict.  If  there 'is  any  evidence  tendino*  to  prove 
the  cause  of  action,  from  which  different  inferences  may  be  drawn,  or  if  there  is  a 
conflict  in  the  evidence  as  to  material  issues,  a  nonsuit  or  directed  verdict  should 
not  be  granted.2^    On  the  other  hand,  where  the  evidence  is  not  conflicting  and 


52  Minn.  474,  55  N.  W.  52,  38  Am.  St.  Rep. 
5C4. 

'New  York. —  Magar  v.  Hammond,  183  N.  Y. 
387,  76  N.  E.  474,  3  L.  R.  A.  N.  S.  1038; 
Girvin  v.  New  York  Cent.,  etc.,  R.  Co.,  16G 
N.  Y.  289,  59  N.  E.  921  [affirming  52  N.  Y. 
App.  Div.  562,  65  N.  Y.  Suppl.  299]  ;  Greene 
f.  Nev/  York,  etc.,  R.  Co.,  102  N.  Y.  App. 
Div.  322,  92  N.  Y.  Suppl.  424;  P.  Cox  Shoo 
Mfn-.  Co.  r.  Gorsline,  63  N.  Y.  App.  Div.  517, 
71  N.  Y.  Suppl.  619;  Petersen  v.  Hubbell,  12 
N.  Y.  App.  Div.  372,  42  N.  Y.  Suppl.  554; 
Tierney  v.  Syracuse,  etc.,  R.  Co.,  85  Hun 
146,  32  N.  Y.  Suppl.  627;  Tinker  v.  New 
York,  etc.,  R.  Co.,  71  Hun  431,  24  N.  Y. 
Suppl.  977  ;  Foley  v.  Young  Men's  Christian 
Assoc.,  90  N.  Y.  Suppl.  406;  Baylis  i". 
Schwalbach  Cycle  Co.,  14  N.  Y.  Suppl.  933. 

North  Carolina. — Jackson  v.  American  Tel., 
etc.,  Co.,  139  N.  C.  347,  51  S.  E.  1015,  70 
L.  R.  A.  738. 

Pcj?ns?/Zi;ama.— Brennan  v.  Merchant,  205 
Pa.  St.  258,  54  Atl.  891. 

South  Carolina. —  Redding  v.  South  Caro- 
lina R.  Co.,  3  S.  C.  1,  10  Am.  Rep.  6S1. 

l^outh  Dakota. —  Lovejoy  v.  Campbell,  10 
S.  D.  231,  92  N.  W.  24;  Knight  r.  Towles,  6 
S.  D.  575,  62  N.  W.  964. 

Texas. —  St.  Louis  Southwestern  R.  Co.  r. 
Mayfield,  35  Tex.  Civ.  App.  82,  79  S.  W. 
365. 

Wisconsin. —  See  Bergman  v.  Hendrickson, 
106  Wis.  434,  82  N.  W.  304,  80  Am.  St.  Rep. 
47. 

United  States. —  De  Haven  v.  Hennessey 
Bros.,  etc.,  Co.,  137  Fed.  472,  69  C.  C.  A. 
620. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1275. 

But  where  the  facts  are  undisputed  and  do 
not  admit  of  a  different  or  contrary  infer- 
ence, the  question  is  one  of  law  and  should 
not  be  submitted  to  the  jury.  Barmore  v. 
Vicksburg,  etc.,  R.  Co.,  85  Miss.  426,  38  So. 
210,  70  L.  R.  A.  627;  Ochsenbein  v.  Shapley, 
85  N.  Y.  214;  Collins  v.  Butler,  83  N.  Y. 
App.  Div.  12,  81  N.  Y.  Suppl.  1074;  Connor 
V.  Pennsylvania  R.  Co.,  24  Pa.  Super.  Ct. 
241. 

19.  Cobb  V.  Simon,  119  Wis.  597,  97  N.  W. 
270,  100  Am.  St.  Rep.  909. 


20.  Calumet  Electric  St.  R.  Co.  v.  Peters, 
88  111.  App.  112. 

21.  Calumet  Electric  St.  R.  Co.  v.  Peters, 
88  111.  App.  112. 

22.  Barmore  v.  Vicksburg,  etc.,  R.  Co.,  85 
Miss.  426,  38  So.  210,  70  L.  R.  A.  627. 

23.  Samuel  v.  Novak,  99  Md.  558,  58  Atl. 
19. 

24.  Appel  V.  Eaton,  etc.,  Co.,  97  Mo.  App. 
428,  71  S.  W.  741;  Hart  f.  Ryan,  3  Silv.  Sup. 
(N.  Y.)  415,  6  N.  Y.  Suppl.  921;  Berberich 
V.  Ebach,  131  Pa.  St.  165,  18  Atl.  1008. 

Notice  imputed  to  employer. —  Where  an 
independent  contractor,  employed  to  keep  de- 
fendant supplied  with  coal,  delivers  a  wagon- 
load  through  a  manhole  in  the  sidewalk, 
maintained  by  defendant  for  that  purpose 
by  permission  of  the  city,  and  fails  to  prop- 
eily  replace  the  manhole  cover,  it  is  for  the 
jury  to  say  whether  notice  could  be  imputed 
to  defendant,  so  as  to  render  him  liable  for 
an  accident  to  a  traveler  occurring  fifteen 
minutes  later.  Benjamin  v.  Metropolitan  St. 
R.  Co.,  133  Mo.  274,  34  S.  W.  590. 

Riding  on  train  by  invitation. —  The  ques- 
tion whether  an  emploj^ee  of  a  subcontractor 
rode  on  a  train  of  the  construction  company, 
at  the  invitation  and  with  the  consent  of  the 
construction  company,  where  the  employees 
of  the  subcontractors  were  in  the  habit  of 
riding  to  and  from  their  work  on  the  con- 
struction train,  is  one  of  fact  for  the  jury. 
Mathews  v.  Great  Northern  R.  Co.,  81  Minn. 
363,  84  N.  W.  101,  83  Am.  St.  Rep.  383. 

Whether  work  intrinsically  dangerous. — 
Whether  the  work  contracted  for,  where  the 
contract  was  to  make  excavations  for  sewers, 
called,  in  its  natural  and  reasonable  execu- 
tion, for  such  operation  as  would  obviously 
expose  plaintiff's  property  to  probable  injury, 
is  a  question  for  the  jury.  Norwalk  Gas- 
light Co  r.  Norwalk,  63  Conn.  495,  28  Atl. 
32. 

25.  California.— Dixon  r.  Pluns,  (1893) 
31  Pac.  931. 

Illinois. —  Consolidated  Fireworks  Co.  of 
America  r.  Koehl,  190  111.  145,  60  N.  E.  87; 
Morris  f.  Chicago  Union  Traction  Co.,  119 
111.  App.  527. 

Missouri. —  Gavle  r.  INTissouri  Car,  etc.,  Co., 
177  Mo.  427,  76  S.  W.  987. 
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only  one  inference  can  be  drawn  therefrom,  or  where  there  is  no  evidence  to 
prove  a  material  fact  as  to  which  plaintiff  has  the  burden  of  proof,  it  is  proper  to 
grant  a  nonsuit  or  direct  a  verdict.^^ 

8.  Instructions.  The  rules  applicable  to  instructions  in  civil  actions  in  gen- 
eral apply  in  actions  against  a  master  to  recover  for  injuries  resulting  from  the 
acts  of  his  servants  or  from  the  acts  of  an  independent  contractor  or  his  servants.^^ 


Montana. —  Jensen  v.  Barbour,  15  Mont. 
582,  39  Pac.  906. 

New  Hatnpshire. —  Abbott  v.  Concord,  etc., 
K.  Co.,  69  N.  H.  176,  44  Atl.  912;  Rowell  v. 
Boston,  etc.,  E.  Co.,  68  N.  H.  358,  44  Atl. 
488. 

New  Jersey. —  Wolfarth  v.  Sternberg,  70 
N.  J.  L.  198,  56  Atl.  173;  Grossbart  v.  Sam- 
uel, 65  N.  J.  L.  543,  47  Atl.  501. 

Ncio  York. —  Crofoot  v.  Syracuse,  etc.,  R. 
Co.,  75  N.  Y.  App.  Div.  157,  77  N.  Y.  SuppL 
389;  Magar  v.  Hammond,  54  N.  Y.  App.  Div. 
532,  67  N.  Y.  Suppl.  63;  Fowler  v.  Holmes, 
3  N.  Y.  Suppl.  816. 

Ohio. —  Nelson  Business  College  Co.  v. 
Lloyd,  60  Ohio  St.  448,  54  N.  E.  471,  71 
Am.  St.  Rep.  729,  46  L.  R.  A.  314. 

Texas. —  Lipscomb  v.  Houston,  etc.,  R.  Co., 
95  Tex.  5,  64  S.  W.  923,  93  Am.  St.  Rep.  804, 
55  L.  R.  A.  869. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1274. 

26.  Iowa. —  Hirschl  v.  J.  I.  Case  Threshing 
Mach.  Co.,  85  Iowa  451,  52  N.  W.  363. 

Maryland.— UsiU  v.  Poole,  94  Md.  171,  50 
Atl.  703. 

Massachusetts. —  McCarthy  v.  Timmins,  178 
Mass.  378,  59  N.  E.  1038,  96  Am.  St.  Rep. 
490. 

Minnesota. —  Mouso  v.  A.  N.  Kellogg  News- 
paper Co.,  58  Minn.  406,  59  N.  W.  941. 

New  Yorfc.— Fish  v.  Coolidge,  47  N.  Y. 
App.  Div.  159,  62  N.  Y.  Suppl.  238 ;  Meighan 
f.  Hollister,  60  N.  Y.  Super.  Ct.  139,  17 
N.  Y.  Suppl.  180;  Ferris  v.  Aldrich,  19 
N.  Y.  Suppl.  353;  Kuebler  v.  New  York,  15 
N.  Y.  Suppl.  187;  Walker  v.  Wilson,  2  N.  Y. 
Suppl.  154;  Ditberner  v.  Rogers,  13  Abb.  N. 
Cas.  436. 

Washington. — ^Weideman  t\  Tacoma  R., 
etc.,  Co.,  7  Wash.  517,  35  Pac.  414. 

United  States. —  Doran  v.  Flood,  47  Fed. 
543. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1274. 

27.  See,  generally,  Tkial. 
Instructions  as  to  negligence. —  It  is  proper 

to  charge  that  the  jury  may  consider,  in  de- 
termining whether  the  servant  was  negli- 
gent, the  fact  that  he  had  no  practical  expe- 
rience in  the  work,  where  that  was  admitted. 
Bower  v.  Cushman,  55  N.  Y.  App.  Div.  45, 
66  N.  Y.  Suppl.  1103.  Where  the  evidence 
failed  to  show  negligence  on  the  part  of  de- 
fendant's servants,  it  was  proper  to  instruct 
that  if  the  jury  believed  the  injury  sustained 
was  caused  by  an  unavoidable  accident  on  the 
part  of  the  servants  of  defendant  without 
negligence  on  their  part,  they  should  render 
a  verdict  for  defendant.  Steen  v.  William- 
son, 02  Cal.  65,  28  Pac.  53.  As  to  what 
constitutes  negligence  in  sending  out  servants 
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without  foreman  where  constructing  tele- 
phone line  see  Clay  v.  Postal  Tel.  Cable  Co., 
70  Miss.  406,  11  So.  658. 

Construction  of  charge. —  An  instruction, 
in  an  action  for  the  death  of  a  person  by  the 
reckless  driving  of  another,  that  if  defend- 
ant's servants,  "  while  in  the  service  of  de- 
fendant," through  their  negligence,  caused  a 
wagon  in  their  control  to  run  against  dece- 
dent, causing  his  death,  a  verdict  for  plain 
tiff  should  be  rendered,  was  not  open  to  the 
objection  that  it  authorized  a  verdict  with- 
out finding  that  the  servants  were  at  the 
time  of  the  accident  engaged  in  the  perform- 
ance of  their  duties.  Louisville  Water  Co. 
V.  Phillips,  89  S.  W.  700,  28  Ky.  L.  Rep. 
557. 

In  an  action  against  both  master  and  serv- 
ant an  instruction  defining  the  extent  of  the 
master's  liability  for  the  acts  of  his  servant 
should  be  limited  to  the  liability  sought  to  be 
imposed  on  the  master  as  such  for  the  acts 
of  the  servant.  Johnson  v.  Barber,  10  111. 
425,  50  Am.  Dec.  416. 

Charge  as  to  scope  of  employment. —  An 
instruction  to  find  for  defendant,  if  the  em- 
ployee is  not  acting  within  the  scope  of  his 
employment,  is  improper,  standing  alone, 
without  further  explanation.  Case  v.  Hulse- 
bush,  122  Ala.  212,  26  So.  155.  An  instruc- 
tion precluding  a  recovery  if  the  jury  should 
believe  that  the  act  of  the  servant  was  ma- 
licious "  and  not  done  in  the  interest  and 
business  of  the  defendant  "  is  erroneous  and 
misleading,  wdiere  used  instead  of  the  phrase 
"  not  done  in  the  line  of  his  employment  and 
while  acting  within  the  scope  of  his  author- 
ity." Williams  v.  Southern  R.  Co.,  115  Ky. 
320,  73  S.  W.  779,  24  Ky.  L.  Rep.  2214.  An 
instruction  that  if  a  servant's  wrongful  act 
is  not  done  in*  the  interest  or  in  the  prosecu- 
tion of  the  master's  business  the  master  is 
not  liable  is  erroneous  as  excluding  liabil- 
ity for  acts  of  the  servant  within  the  scope 
of  his  employment,  but  not  with  the  intent 
of  promoting  the  master's  business.  South- 
ern R.  Co.  V.  Wildman,  119  Ala.  565,  24  So. 
764.  An  instruction  that  defendant  was  lia- 
ble only  for  those  acts  committed  by  its 
servants  in  doing  those  things  necessary  in 
getting  a  piano  sufficiently  guarded  defend- 
ant's rights  where  the  servant  had  committed 
an  assault  on  plaintiff  as  they  were  remov- 
ing a  piano  at  the  request  of  plaintiff.  Can- 
ton V.  Grinnell,  138  Mich.  590,  101  N.  W. 
811.  Sufficiency  of  instruction  as  to  depart- 
ure of  servant  from  the  direct  course  of 
duty,  although  for  a  purpose  of  his  own,  as 
not  of  itself  such  a  departure  from  the  mas- 
ter's business  as  to  relieve  him  from  liability 
see  Loomis  v.  Hollister,  75  Conn.  718,  55 
Atl.  561. 
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The  parties,  on  reqnestj^s  are  entitled  to  instructions  correctly  stating  the  law  of 
the  case.2^  The  instructions  must  be  applicable  to  the  issues^"  and  to  tlie  facts 
which  the  evidence  tends  to  prove.^^  Matters  in  dispute  must  not  be  assumed  as 
facts,^  and  the  charge  must  not  be  misleading.^^  Questions  of  law  must  not  be 
snbmitted,^'^  while  on  the  other  hand  the  instructions  must  not  invade  the  province 
of  the  juiy.^^  The  instructions  are  to  be  construed  as  a  whole,  and  the  fact  that 
one  portion  considered  separately  might  be  open  to  contradiction  does  not 
constitute  error  if  the  charge  is  correct  in  its  entirety .^^ 

9.  Verdict,  Findings,  and  Judgment.  On  this  question  it  is  sufficient  to  say 
that  the  general  rules  applicable  in  civil  cases  as  to  verdict  and  lindings^"^ 


Contributory  negligence. —  An  instruction 
stating  the  liability  of  the  master  for  the 
acts  of  his  servants  is  erroneous  wliere  it 
wholly  ignores  the  necessity  of  proof  of  care 
on  the  part  of  plaintiff.  Chicago  City  R.  Co. 
V.  Freeman,  6  111.  App.  608.  But  an  instruc- 
tion which  does  not  pretend  to  determine  the 
liability  of  defendant  but  merely  lays  down 
the  general  principles  of  care  required  by  its 
servants  need  not  state  that  plaintiff  when 
injured  must  have  been  in  the  exercise  of 
care.  Chicago,  etc.,  R.  Co.  v.  Woolridge,  32 
111.  App.  237. 

28.  Kelly  v.  Doody,  116  N.  Y.  575,  22  N.  E. 
1084;  Montgomery  v.  Sartirano,  16  N.  Y. 
App.  Div.  95,  44  N.  Y.  Suppl.  1066;  Kelly 
r.  Cohoes  Knitting  Co.,  84  Hun  (N.  Y.)  154, 
32  N.  Y.  Suppl.  459.  See  Rome,  etc.,  R.  Co. 
f.  Chasteen,  88  Ala.  591,  7  So.  94  (requests 
to  charge  must  be  complete  in  themselves)  ; 
Sloane  v.  Elmer,  64  N.  Y.  201  (what  consti- 
tutes refusal  to  charge). 

29.  Alexander  i^.  Mandeville,  33  111.  App. 
589;  Flint  v.  Gloucester  Gas  Light  Co.,  3 
Allen  (Mass..)  343. 

General  instructions  as  to  the  liability  of 
n  master  for  the  acts  of  his  servant,  although 
correct,  may  be  insufficient  M'here  there  are  no 
specific  instructions  adapted  to  the  facta 
bearing  on  each  of  the  claims  of  both  parties. 
Dore  V.  Babcock,  74  Conn.  425,  50  Atl.  1016. 
For  instance,  where  the  court  instructed  that 

to  ratify  "  means  to  confirm  or  approve  of, 
and  that  such  ratification  may  be  signified 
by  acts  of  omJssion  as  well  as  of  commission, 
and  that  in  deciding  the  question  the  jury 
might  consider  what  defendant  did  not  do 
that  he  should  have  done,  as  well  as  what 
he  did  do  indicative  of  affirmance,  it  was  held 
erroneous  because  the  jury  should  have  been 
told  in  the  particular  case  under  what  cir- 
cumstances the  retention  of  an  employee  con- 
stitutes ratification,  and  that  they  might 
have  found  ratification  from  the  failure  of 
the  master  to  see  plaintiff  after  she  had  told 
her  story.  Cobb  v.  Simon,  119  Wis.  597,  97 
N.  W.  276,  100  Am.  St.  Rep.  909. 

30.  Louisville  Water  Co.  i\  Phillips,  89 
S.  W.  700,  28  Kv.  L.  Rep.  557;  Shaw  r. 
Hollenback,  55  S.' W.  686,  21  Ky.  L.  Rep. 
1561;  Heller  v.  Donellan,  45  Misc.  (N.  Y.) 
355,  90  N.  Y.  Suppl.  352. 

31.  Christian  t\  Columbus,  etc.,  R.  Co.,  90 
Ga.  124,  15  S.  E.  701 :  Barabasz  i>.  Kabat,  86 
Md.  23,  37  Atl.  720;  Mullen  v.  Conlon,  (Mo. 
1887)  4  S.  W.  925;  Mound  City  Paint,  etc., 
Co.  V.  Conlon,  92  Mo.  221,  4  S.  W.  922;  Fisher 


r.  Texas  Tel.  Co.,  34  Tex.  Civ.  App.  308,  79 
S.  W.  50. 

32.  Rome,  etc.,  R.  Co.  v.  Chasteen,  88  Ala. 
591,  7  So.  94;  Samuel  f.  Novak,  99  Md.  558, 
58  Atl.  19 ;  American  Straw  Board  Co.  v. 
Smith,  94  Md.  19,  50  Atl.  414. 

Instruction  not  open  to  objection. —  An  in- 
struction that  if  plaintiff  fell  into  a  coal- 
hole "  which  had  been  left  open  by  defend- 
ant's servant  or  employee  while  engaged  in 
the  course  of  his  employment,"  etc.,  although 
inartifieially  drawn,  is  not  open  to  the  objec- 
tion that  it  assumes  that  the  person  opening 
the  hole  was  defendant's  servant.  Todd  y. 
Havlin,  72  Mo.  App.  5(;5. 

33.  Alabama . —  Rome,  etc.,  R.  Co.  v.  Chas- 
teen, 88  Ala.  591,  7  So.  94. 

/ZZmois.— Chicago  v.  O'Malley,  196  111.  197, 
63  N.  E.  652. 

Missouri. —  Mullen  t\  Conlon,  (1887)  4 
S.  W.  925;  Mound  City  Paint,  etc.,  Co.  v. 
Conlon,  92  Mo.  221,  4  S.  W.  922. 

New  YorA.-.— Kellv  v.  Doody,  116  N.  Y.  575, 
22  N.  E.  1084. 

England. —  Chaproniere  v.  Mason,  2 1  T.  L. 
R.  633. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1277. 

34.  Krzikowsky  v.  Sperring,  107  111.  App. 
493,  holding  that  tlie  use  of  the  phrase  "  line 
of  his  duty  and  acting  within  the  scope  of 
his  authority  "  did  not  submit  to  the  jury  a 
question  of  law. 

35.  Prairie  State  L.  &  T.  Co.  v.  Doig,  70 
111.  52;  Campbell  r.  Trimble,  75  Tex.  270.  12 
S.  W.  863. 

36.  International,  etc.,  R.  Co.  r.  Branch, 
29  Tex.  Civ.  App.  144,  68  S.  W.  338. 

37.  See,  generally,  TraAL. 

Finding  as  conclusion  of  law. — In  an  action 
against  an  employer  for  an  assault  commit- 
ted on  plaintiff  by  an  employee,  a  special 
finding  of  the  jury  that  the  employee  was  not 
acting  in  the  course  of  his  employment  at  the 
time  of  the  assault  is  a  mere  conclusion  of 
law,  and  may  be  disregarded  in  rendering 
judgment  where  other  special  findings  show 
that  the  employee  w^as  acting  in  the  course 
of  his  emplovment  at  the  time.  Fick  v.  Chi- 
cago, etc.,  R.'  Co..  08  Wis.  469,  32  N.  W.  527, 
60  Am.  Rep.  87S. 

Construction  of  finding. —  A  finding  that 
defendant's  servant  drove  the  cart  against 
plain!  ill's  carriago  "violently,  negligently, 
and  caiolcssly,"  and  **with  great  force  and 
violence,"  throwing  plaintiff  upon  the  pave- 
ment, imports  simply  negligence,  and  not  a 
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and  judgment  are  applicable.  These  general  principles  are  elsewhere  considered 
in  this  work. 

10.  Appeal  and  Error.  Tlie  rules  which  govern  the  disposition  of  appeals  from 
judgments  in  civil  actions  in  general  apply  equally  well  to  an  appeal  from  a  judg- 
ment in  an  action  against  a  master  to  recover  for  the  acts  of  his  servant  or 
independent  contractor.^^ 

VI.  LIABILITY  OF  THIRD  PERSON  TO  MASTER  FOR  INJURIES  TO  SERVANT.^" 

As  a  general  rule  the  master  has  no  right  of  action  for  personal  injuries  to  his 
servant  unless  some  loss  of  service  or  capacity  to  serve  results  therefrom.^^  This 
rule  has  been  applied  to  assaults  upon  the  servant.^^  The  principles  which  gov- 
ern the  right  to  recover  in  such  a  case  are  those  which  govern  the  right  of  a 
parent  to  recover  for  the  loss  of  services  of  his  child  by  reason  of  personal 
injuries/^  or  an  action  by  a  husband  to  recover  for  injuries  to  his  wife.^ 

VII.  INTERFERENCE  WITH   THE  RELATION  BY  THIRD  PERSONS. 

A.  Civil  Liability  — l.  Enticing  Servant  to  Leave  Employment  —  a.  General 
Rule.    A  third  person  who  wilfully  entices  a  servant,  knowing  that  he  is  in  the 


wilful  act,  so  as  to  relieve  defendant  from  lia- 
bility.   Metcalf  V.  Baker,  57  N.  Y.  662. 

38.  See,  generally.  Judgments. 

Recovery  against  master  where  servant  ac- 
quitted.—  Where  a  master  and  servant  are 
joined  as  defendants  in  an  action  founded 
solely  on  the  negligence  of  the  servant,  on  the 
acquittal  of  the  servant  there  can  be  no  re- 
covery against  the  master.  Indiana  Nitro- 
glycerine, etc.,  Co.  V.  Lippincott  Glass  Co., 
165  Ind.  361,  75  N.  E.  649  [reversing  (App. 
1904)  72  N.  E.  183];  Montfort  v.  Hughes, 
3  E.  D.  Smith  (N.  Y.)  591.  Contra,  Gard- 
ner V.  Southern  R.  Co.,  65  S.  C.  341,  43  S.  E. 
816. 

Judgment  as  evidence  in  action  by  master 
against  servant.— In  an  action  by  a  master 
to  recover  from  his  servant  the  damages 
Avhich  he  has  been  made  to  pay  for  the  serv- 
ant's negligence,  the  judgment  against  the 
master  for  the  damages  is  evidence  against 
the  servant  who  was  notified  and  who  was  a 
witness  in  the  damage  case;  and  such  judg- 
ment is  properly  taken  as  the  basis  for  the 
judgment  in  the  case  against  the  servant  un- 
less error  is  shown.  Costa  v.  Yochim,  104  La. 
1 70,  28  So.  992.  Judgments  as  conclusive 
against  persons  responsible  over  see  Judg- 
ments, 23  Cyc.  1270. 

39.  See,  generally.  Appeal  and  Error. 

Disturbing  verdict  based  on  conflicting  evi- 
dence see  Chicago  Hansom  Cab  Co.  v.  Mc- 
Carthy, 35  111.  App.  199;  Oelerich  v.  New 
York  Condensed  Milk  Co.,  2  Silv.  Sup.  ( N.  Y.) 
563,  6  N.  Y.  Suppl.  127. 

Error  in  instructions  as  harmless  see 
Yazoo,  etc.,  R.  Co.  v.  Martin,  (Miss.  1901; 
29  So.  829;  Strohl  v.  Levan,  39  Pa.  St.  177; 
Eepsher  v.  Wattson,  17  Pa.  St.  365. 

40.  Seduction  of  servant  see  Seduction. 

41.  Woodward  v.  Walton,  2  B.  &  P.  N.  R. 
476;  Robert  Mary's  Case,  9  Coke  11 1&,  113a; 
Martinez  v.  Gerber,  5  Jur.  463,  10  L.  J.  C.  P. 
314,  3  M.  &  G.  88,  3  Scott  N.  R.  386,  42 
E.  C.  L.  55. 


If  the  servant  dies  of  the  injuries  it  seems 
that  the  master  has  no  cause  of  action.  Os- 
born  f.  Gillett,  L.  R.  8  Exch.  88,  42  L.  J. 
Exch.  53,  28  L.  T.  Rep.  N.  S.  197,  21  Wkly. 
Rep.  409 ;  Higgins  v.  Butcher,  Yelv.  89. 

Actions  for  torts  springing  from  contract, 
which  consist  in  a  mere  omission  of  a  con- 
tract duty,  must  be  brought  by  the  party  in- 
jured, and  cannot  be  sustained  by  the  master 
on  the  part  of  his  servant  for  loss  of  services, 
Fairmount,  etc.,  St.  Pass.  R.  Co.  v.  Stutler, 
54  Pa.  St.  375,  93  Am.  Dec.  714. 

Menial  servants. —  This  rule  has  been  held 
inapplicable,  however,  to  permit  a  recovery 
where  the  person  injured  was  an  agricultural 
laborer  and  not  a  menial  servant.  Burgess 
V.  Carpenter,  2  S.  C.  7,  16  Am.  Rep.  643.  But 
such  limitation  is  not  now  recognized. 

False  imprisonment. —  Where  a  person  of 
full  age  is  hired  by  the  year,  as  a  clerk,  by 
a  merchant,  the  relation  of  master  and  serv- 
ant is  thereby  created  sufficient  to  sustain 
an  action  on  the  case  by  the  employer,  for  loss 
of  service,  against  one  who  unlawfully  im- 
prisons the  person  employed.  Woodward  v, 
Washburn,  3  Den.  (N.  Y.)  369. 

42.  Fluker  v.  Georgia  R.,  etc.,  Co.,  81  Ga. 
461,  8  S.  E.  529,  12  Am.  St.  Rep.  328,  2 
L.  R.  A.  843;  Voss  v.  Howard,  28  Fed.  Cas. 
No.  17,013,  1  Cranch  C.  C.  251. 

43.  See  Parent  and  Child. 

44.  See  Husband  and  Wife,  21  Cyc.  1525 
et  seq. 

45.  Actions  by  parent  for  enticing  away  or 
harboring  child  see  Parent  and  Child. 

Conspiracy  see  Conspiracy. 
Injunctive  relief  see  Injunctions,  22  Cyc. 
854. 

Interference  by  labor  unions  or  their  repre- 
sentatives see  Labor  Unions. 

Interference  with  contract  rights  in  gen- 
eral see  Actions,  1  Cyc.  662-665. 

Interference  with  obtaining  employment 
as  tort  in  general  see  Torts. 

Seduction  of  servant  see  Seduction. 
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employ  of  another,  to  quit  such  service  is  hable  in  damages  to  the  master.'^^  This 
rule  has  been  reiterated  by  statutes  in  several  of  the  states,^^  which  have  been  held 
constitutional.'^^  It  is  immaterial  that  the  servant  is  enticed  away  before  the  com- 
mencement of  the  performance  of  services.*^  But  a  person  making  a  contract 
with  a  servant  of  another,  to  take  effect  at  the  expiration  of  his  term  of  service, 
is  not  liable.^^  It  must  be  shown  that  the  third  person  acted  maliciously,  not  in 
the  sense  of  actual  ill-will  to  the  employer,  but  in  the  sense  of  an  act  done  to 
the  apparent  damage  of  another  without  legal  excuse.^^    It  follows  that  if  a 


46.  Georgia. —  Employing  Printers'  Club  v. 
Doctor  Blosser  Co.,  122  Ga.  509,  50  S.  E.  353, 
106  Am.  St.  Rep.  137,  69  L.  R.  A.  90;  Cald- 
well V.  O'Neal,  117  Ga.  775,  45  S.  E.  41; 
Jones  V.  Blocker,  43  Ga.  331. 

Louisiana. —  Dickson  f.  Dickson,  33  La. 
Ann.  1261.  But  see  Kline  v.  Eubanks,  109 
La.  241,  33  So.  211,  holding  that  employing 
a  laborer  already  employed  by  another  person 
will  not  create  a  liability  on  the  part  of  the 
one  employing  him,  unless  it  is  done  with 
some  degree  of  threat,  fraud,  falsehood,  de- 
ception, or  benefit. 

Massachusetts. —  Walker  v.  Cronin,  107 
Mass.  555. 

jS'eio  Bampshire. —  Bixby  r.  Dunlap,  50 
N.  H.  456,  22  Am.  Rep.  475. 

New  Jersey. —  Noice  v.  Brown,  39  N.  J.  L. 
569.  See  also  Frank  v.  Herold,  63  N.  J.  Eq. 
443,  52  Atl.  152. 

New  York. —  Haight  v.  Badgeley,  15  Barb. 
499. 

North  Carolina. —  Haskins  v.  Royster,  70 
N.  C.  601,  16  Am.  Rep.  780. 

Texas. —  J.  S.  Brown  Hardware  Co.  r. 
Indiana  Stove  Works,  96  Tex.  453,  73  S.  W. 
800  [reversing  (Civ.  App.  1902)  69  S.  W. 
805].  See  also  Raymond  v.  Yarrington,  96 
Tex.  443,  72  S.  W.  580,  73  S.  W.  800,  97  Am. 
St.  Rep.  914,  62  L.  R.  A.  962. 

United  States. —  Angle  v.  Chicago,  etc.,  R. 
Co.,  151  U.  S.  1,  14  S.  Ct.  240,  38  L.  ed.  55; 
Milburne  v.  Byrne,  17  Fed.  Cas.  No.  9,542,  1 
Cranch  C.  C.  239. 

England. —  Quinn  v.  Leathem,  [1901]  A.  C. 
495,  65  J.  P.  708,  70  L.  J.  P.  C.  76,  82  L.  T. 
Rep.  N.  S.  289,  50  Wklv.  Rep.  139;  Temper- 
ton  17.  Russell,  [1893]  1  Q.  B.  715,  57  J.  P. 
676,  62  L.  J.  Q.  B.  412,  69  L.  T.  Rep.  N.  S. 
78,  4  Reports  376,  41  Wkly.  Rep.  565 ;  Bowen 
V.  Hall,  6  Q.  B.  D.  333,  45  J.  P.  373,  50  L.  J. 
Q.  B.  305,  44  L.  T.  Rep.  N.  S.  75,  29  Wkly. 
Rep.  367;  Lumley  v.  Gye,  2  E.  &  B.  216,  17 
Jur.  827,  22  L.  J.  Q.  13.  463,  1  Wklv.  Rep. 
432,  75  E.  C.  L.  216. 

See  34  Cent.  Dig.  tit.  "  Master  and 
Servant,"  §  1283. 

Contra. —  See  Bourlier  v.  Macauley,  91  Ky. 
135,  15  S.  W.  60,  34  Am.  St.  Rep.  171,  M 
L.  R.  A.  550. 

IVTenial  services. —  The  rule  is  not  confined 
to  contracts  for  menial  services.  Walker  v. 
Cronin,  107  Mass.  555. 

Where  one  agrees  to  work  out  a  debt,  and 
thereafter  hires  out  to  another,  and  the  cred- 
itor takes  the  servant  away  after  such  hiring, 
the  creditor  is  not  liable  for  enticing,  at 
least  not  until  the  debt  is  worked  out.  Whar- 
ton V.  Jossey,  46  Ga.  578. 


Justification. —  The  third  person  is  not 
liable  if  he  was  justified,  but  there  is  no 
general  rule  as  to  what  constitutes  justifica- 
tion which  must  be  determined  by  the  cir- 
cumstances of  the  particular  case.  In  analyz- 
ing the  circumstances,  regard  might  be  had 
to  the  nature  of  the  contract  broken,  the  posi- 
tion of  the  parties  to  the  contract,  the 
grounds  for  the  breach,  the  means  employed 
to  procure  the  breach,  the  relation  of  the  per- 
son procuring  the  breach  to  the  parson  break- 
ing the  contract,  and  also  to  the  object  of  the 
person  procuring  the  breach.  Glamorgan 
Coal  Co.  V.  South  Wales  Miners'  Federation, 
[1902]  2  K.  B.  545,  72  L.  J.  K.  B.  893,  89 
L.  T.  Rep.  N.  S.  393,  52  Wkly.  Rep.  165. 

47.  See  the  statutes  of  the  several  states. 
In  Kentucky,  under  a  statute  providing 

that  any  person  who  wilfully  entices  another 
to  break  a  contract  of  service  shall  be  liable 
to  the  person  injured,  it  has  been  held  that  a 
theatrical  manager  wlio  maliciously  induces 
an  actress  to  break  her  engagement  at  an 
other  theater,  and  to  perform  at  his  own,  is 
not  liable  to  the  manager  of  the  first  theater, 
since  the  statute  was  intended  to  apply  to 
farm  laborers  and  other  like  laborers,  and  not 
to  the  services  of  an  artist.  Bourlier  v.  Ma- 
caulev,  91  Ky.  135,  15  S.  W.  60,  12  Ky.  L. 
Rep.  737,  34  Am.  St.  Rep.  171,  11  L.  R.  A. 
550. 

48.  Hoole  V.  Dorroh,  75  Miss.  257,  22  So. 
829. 

49.  Walker  v.  Cronin,  107  Mass.  555; 
Boston  Glass  Manufactory  t\  Binney,  4  Pick. 
(Mass.)  425;  Lumley  v.  Gve,  2  E.  &  B.  216, 
17  Jur.  827,  22  L.  J.  Q.  B.  463,  1  Wkly.  Rep. 
432,  25  E.  C.  L.  216. 

Under  a  statute  fixing  a  penalty  for  en- 
ticing one  to  leave  the  service  "  of  his  em- 
ployer, it  is  not  an  offense  to  entice  servants 
to  quit  work  where  they  have  been  hired,  but 
liave  not  commenced  work.  Sears  v.  Whit- 
aker,  136  N.  C.  37,  48  S.  E.  517. 

50.  Boston  Glass  Manufactory  v.  Binney, 
4  Pick.  (Mass.)  425. 

51.  Morgan  v.  Smith,  77  N.  C.  37. 

The  term  "malicious,"  used  in  this  con- 
nection, is  to  be  given  a  liberal  meaning.  The 
act  is  malicious  Avhen  the  thing  done  is  with 
the  knowledge  of  plaintiff's  rights,  and  with 
the  intent  to  interfere  therewith.  It  is  a 
wanton  interference  with  another's  contract- 
ual rights.  Ineffective  persuasion  to  induce 
another  to  violate  his  contract  would  not  of 
itself  be  actionable,  but  if  the  persuasion  be 
used  for  the  purpose  of  injuring  plaintiff,  or 
benefiting  defendant  at  the  expense  of  plain- 
tiff, with  a  knowledge  of  the  subsistence  of 
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servant  is  employed  by  a  third  person,  without  notice  of  his  employment  by 
another,  the  third  person  is  not  liable.^^  Employment  by  an  agent or  tenant** 
of  a  third  person,  without  the  latter's  authority,  knowledge,  or  consent,  does  not 
make  him  hable,  unless  he  subsequently  ratifies  the  act.  If  the  servant  is  not 
legally  bound  because  of  the  invalidity  of  the  contract,  and  he  himself  terminates 
the  relation,  no  action  can  be  maintained  against  one  who  subsequently  employs 
such  servant.^^  It  has  been  held  that  where  one  who  employs  a  person,  without 
knowledge  that  he  is  the  servant  of  another  and  has  quit  before  the  expiration  of 
his  term,  discovers  such  facts  before  the  termination  of  the  original  employment, 
he  is  not  liable,  although  he  afterward  refuses  to  discharge  the  servant.^^ 

b.  Relation  of  Master  and  Servant.  To  maintain  an  action  for  enticing  away 
a  servant,  there  must  be  a  contract  of  hire  with  the  party  complaining,  entered 
into  by  the  servant  himself  or  by  some  other  person  having  authority  to  bind  him 
to  the  service.^^  To  constitute  one  a  servant,  so  that  a  third  person  will  be  liable 
to  the  master  for  enticing  him  away,  the  relation  need  not  be  created  by  a  written 
contract,^^  except  where  the  statute  otherwise  provides  ;  and  it  is  immaterial  that 
the  contract  is  invalid,  under  the  statute  of  frauds,  because  not  in  writing.^  A 
contract  of  hire,  although  voidable  on  the  part  of  the  servant,  sufficiently  creates 
the  relation. So  if  the  contract  is  in  writing  it  is  not  essential  that  it  should 
have  been  made  in  the  presence  of  witnesses.^^  Furthermore  the  terms  of  the 
employment  need  not  bind  tlie  servant  to  give  his  exclusive  personal  services  to 
the  master  for  the  whole  time  agreed  on.^  A  cropper  is  a  servant,  within  the 
rule  as  to  enticing  away.^ 

e.  Actions.  An  action  for  enticing  away  a  servant  is  for  a  tort,  and  not  for  a 
breach  of  an  implied  contract.^^  The  common-law  remedy  by  an  action  on  the 
case  is  available,  notwithstanding  the  existence  of  a  remedy  by  an  action  for  the 
penalty,  as  provided  for  by  statute,  where  it  is  merely  cumulative.^^  The  right 
to  sue  may  be  lost  by  failure  to  notify  the  third  person  of  the  prior  contract  of 
hire,^'^  or  by  a  failure  to  comply  with  conditions  precedent  in  the  statute.^  If 


the  contract,  it  becomes  a  malicious  act,  and 
if  injury  ensues  from  it  a  cause  of  action  ac- 
crues to  the  injured  party.  Employing  Print- 
ers' Club  V.  Doctor  Blosser  Co.,  122  Ga.  509, 
50  S.  E.  353,  106  Am.  St.  Rep.  137,  69 
L.  R.  A.  90;  Bowen  v.  Hall,  6  Q.  B.  D.  333, 
45  J.  P.  373,  50  L.  J.  Q.  B.  305,  44  L.  T.  Rep. 
N.  S.  75,  29  Wkly.  Rep.  367. 

52.  Clark  f.  Clark,  63  N.  J.  L.  1,  42  Atl. 
770;  James  v.  Leroy,  6  Johns.  (N.  Y.)  274; 
Morgan  v.  Smith,  77  N.  C.  37. 

53.  Lee  v.  West,  47  Ga.  311. 

54.  Sunnyside  Co.  v.  Read,  71  Ark.  59,  70 
S.  W.  462. 

55.  Duckett  v.  Pool,  33  S.  C.  238,  11  S.  E. 
689;  Svkes  v.  Dixon,  9  A.  &  E.  693,  8  L.  J. 
Q.  B.  102,  1  P.  &  D.  463,  1  W.  W.  &  H.  120, 
36  E.  C.  L.  366. 

56.  Wolf  V.  New  Orleans  Tailor-Made 
Pants  Co.,  113  La.  388,  37  So.  2. 

Statutes. —  Under  the  statute  which  makes 
liabl-e  a  person  who  hires  without  knowledge 
of  a  previous  contract  of  hire  and  fails  to  dis- 
charge the  laborer  on  being  notified  that  the 
servant  is  under  a  contract,  or  has  violated 
it,  the  second  employer  is  liable,  although  the 
employee  had  quit  his  former  master  before 
he  was  employed  bv  defendant.  Morris  v. 
Neville,  11  Lea  (Tenn.)  271. 

57.  Campbell  v.  Cooper,  34  N.  H.  49. 

58.  Salter  v.  Howard,  43  Ga.  601;  Frank 
V.  Herold,  63  N.  J.  Eq.  443,  52  Atl.  152; 
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Daniel  v.  Swearengen,  6  S.  0.  297,  24  Am. 
Rep.  471. 

The  relation  exists  where  one  person  is 
willing  to  work  for  another,  and  the  latter 
desires  the  labor  and  makes  his  business  ar- 
rangements accordingly.  Frank  v.  Herold, 
63  N.  J.  Eq.  443,  52  Atl.  152. 

59.  Caldwell  v.  O'Neal,  117  Ga.  775,  45 
S.  E.  41. 

60.  Duckett  v.  Pool,  33  S.  C.  238,  11  S.  E. 
CS9. 

61.  Salter  v.  Howard,  43  Ga.  601;  Camp- 
bell V.  Cooper,  34  N.  H.  49 ;  Keane  v.  Boycott, 
2  H.  Bl.  511,  3  Rev.  Rep.  494. 

62.  Huff  V.  Watkins,^18  S.  C.  510. 

63.  Duckett  v.  Pool,  34  S.  C.  311,  13  S.  E. 
542. 

64.  Huff  V.  Watkins,  15  S.  C.  82,  40  Am. 
Rep.  680  {overruling  Burgess  v.  Carpenter, 
2  S.  C.  7,  16  Am.  Rep.  643]  ;  McCutchin  t'. 
Taylor,  11  Lea  (Tenn.)  259.  Contra,  see 
Barron  v.  Collins,  49  Ga.  580. 

65.  Huff  V.  Watkins,  20  S.  C.  477,  holding 
that  the  cause  of  action  does  not  survive  the 
death  of  defendant. 

66.  Scidmore  v.  Smith,  13  Johns.  (N.  Y.) 
322. 

67.  Demyer  v,  Souzer,  6  Wend.  (N.  Y.) 
436. 

68.  Kline  v.  Eubanks,  109  La.  241,  33  So. 
211,  holding,  under  the  Louisiana  statute, 
that  an  action  for  double  damages  cannot  be 
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the  complaint  is  for  harboring  or  entertaining  a  servant,  evidence  of  enticement 
is  not  necessary.^^  Employment  is  prima  facie  evidence  of  enticement,'^  inasmuch 
as  it  will  be  presumed,  where  one  knowingly  hires  the  servant  of  another,  that 
the  servant  was  enticed  awayJ^  The  general  rules  as  to  pleading,J^  admissibility 
of  evidence,"^^  and  instructions  to  the  jury'^^  applicable  to  civil  actions  in  general 
govern  an  action  for  enticing  away. 

d.  Damages.  The  measure  of  damages  for  enticing  away  the  servant  of 
another,  who  is  hired  for  a  definite  time,  is  the  actual  loss  sustained  by  the 
master.'^  If  an  entire  loss  of  service  during  the  balance  of  the  term  of  eniploy- 
ment  is  shown,  the  value  of  the  services  for  all  of  such  time  is  recoverable.'^  In 
a  proper  case  exemplary  damages  may  be  awarded.'''^  By  statute,  in  some  states, 
double  damages  may  be  recovered.'^ 

2.  Injury  to  Servant  by  Malicious  Procurement  of  Discharge  —  a.  Liability  in 
General.  A  servant  may  recover  damages  from  a  third  person  who  maliciously 
and  without  justifiable  cause  procures  the  master  to  discharge  him  pending  the 
term  of  employment.'^    There  must  be  an  actual  discharge  terminating  the 


maintained  until  after  the  laborer  is  con- 
victed of  a  misdemeanor, 

69.  Dubois  r.  Allen,  Anth.  N.  P.  (N.  Y.) 
J  28 

70.  Milburne  v.  Byrne,  17  Fed.  Cas.  No. 
9,542,  1  Cranch  C.  C.  239. 

71.  Milburne  v.  Byrne,  17  Fed.  Cas.  No. 
9,542,  1  Cranch  C.  C.  239. 

73.  Milburne  v.  Byrne,  17  Fed.  Cas.  No. 
9,542,  1  Cranch  C.  C.  239,  holding  that  an 
averHient  in  the  declaration  of  a  contract  of 
hiring  for  a  certain  price  is  supported  by 
proof  of  an  agreement  to  serve  in  considera- 
tion of  a  payment  to  a  third  person. 

73.  Boston  Glass  Manufactory  v.  Binney, 
4  Pick.  (Mass.)  425  (holding  that  articles 
of  agreement,  between  some  of  plaintiffs  and 
some  of  defendants,  not  to  employ  workmen, 
while  in  the  service  of  the  others,  is  inad- 
missible in  evidence,  in  an  action  on  the  case 
for  enticing  workmen  from  plaintiff's  serv- 
ice) ;  Forbes  v.  Morse,  69  Vt.  220,  37  Atl.  295. 

74.  Duckett  r.  Pool,  34  S.  C.  311,  13  S.  E. 
542. 

75.  Lee  v.  West,  47  Ga.  311. 

Net  profits. —  The  average  net  profits  made 
by  men  of  fair  business  capacity,  out  of  the 
labor  of  such  a  servant  during  the  year  for 
which  the  enticed  servant  was  hired,  are  re- 
coverable. Lee  V.  West,  47  Ga.  311.  W'here, 
in  an  action  for  enticing  away  plaintiff's 
servants,  it  appears  that  defendant's  conduct 
Avas  of  an  aggravated  character,  a  verdict  for 
less  than  the  net  profits  which  plaintiff  would 
liave  realized  but  for  defendant's  conduct,  and 
for  plaintiff's  loss  by  reason  of  his  inability 
to  improve  his  property,  is  properly  rendered, 
and  not  excessive.  Smith  v.  Goodman,  75 
Ga.  198. 

Value  of  services,  expenses,  and  damages 
sustained. —  In  an  action  for  damages  for 
enticing  away  plaintiff's  servants,  plaintiff" 
will  be  entitled  to  recover  the  value  of  the 
services  lost  up  to  the  commencement  of  the 
suit,  the  reasonable  expenses  necessarily  in- 
curred in  getting  the  servants  back  again, 
and  damages  for  the  loss  of  time,  trouble,  and 
injury  sustained  in  consequence  of  such  tak- 
ing away.    Hays  r.  Borders,  6  111.  46. 


Value  of  services  while  in  defendant's  em- 
ploy.—  While  the  value  of  the  services  dur- 
ing the  time  the  servant  has  been  in  defend- 
ant's employ  is  recoverable,  the  jury  may,  in 
certain  aggravated  cases,  give  the  whole  value 
of  the  servant  by  way  of  damages,  as  where, 
after  ill  blood  has  been  created  between  a 
master  and  servant  by  the  intermeddling  of  a 
third  person,  the  servant  ceases  to  be  of  any 
value  to  the  master.  Dubois  v.  Allen,  Anth, 
N.  P.  (N.  Y.)  128. 

76.  Hays  v.  Borders,  6  111.  46. 

77.  Duckett  v.  Pool,  34  S.  C.  311,  13  S.  E. 
542.  See,  generally.  Damages,  13  Cyc.  105 
et  seq. 

78.  See  the  statutes  of  the  several  states. 

In  Mississippi,  by  statute,  one  who  know- 
ingly employs  a  laborer  under  contract  to  an- 
other for  a  specified  time  is  liable  in  double 
damages.  It  has  been  held,  under  such  stat- 
ute, tliat  the  fact  that  the  laborer  breaks  the 
contract  and  ceases  to  work  thereunder  before 
he  is  employed  by  defendant  does  not  render 
the  latter  any  the  less  liable,  and  that  the 
measure  of  damages  is  double  the  damages 
sustained  because  of  the  breach  of  contract 
by  the  laborer,  and  is  not  limited  to  double 
the  damages  sustained  by  the  employer  be- 
cause of  the  laborer's  employment  by  defend- 
ant. Armistead  v.  Chatters,  71  Miss.  509,  15 
So.  39.  Indebtedness  of  a  servant  to  hia 
master,  created  by  the  contract  of  hiring,  is 
not  a  proper  element  of  damages.  Chrestman 
V.  Russell,  73  Miss.  452,  18  So.  656.  Evi- 
dence that  plaintiff  had  furnished  such  laborer 
certain  clothes  and  provisions  does  not  sup- 
port a  verdict,  where  the  value  of  neither  of 
such  articles  is  shown.  Hoole  v.  Dorroh,  75 
Miss.  257,  22  So.  829. 

79.  Florida. —  Chipley  v.  Atkinson,  23  Fla. 
206,  1  So.  934,  11  Am.  St.  Rep.  367. 

Illinois. —  London  Guarantee,  etc.,  Co.  v. 
Horn,  206  111.  493,  69  N.  E.  526,  99  Am.  St. 
Rep.  185  [affirming  101  111.  App.  355]. 

Iowa. —  Hollenbeck  v.  Ristine,  114  Iowa 
358,  86  N.  W.  377. 

Maine. —  Perkins  v.  Pendleton,  90  Me.  166, 
38  Atl.  96,  60  Am.  St.  Rep.  252. 

Maryland. — Lucke  r.  Clothing  Glitters',  etc., 
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employment,^^  since  if  tlie  attempt  to  procure  the  discharge,  although  maUcious,  is 
not  successful,  the  act  is  not  actionable.^^  It  is  no  defense  that  the  service  is  for  no 
fixed  period,^^  that  the  act  of  discharge  does  not  give  a  right  of  action  against  the 
employer  himself,^^  or  that  the  wages  are  not  fixed.^^ 

b.  Motive.^^  Tlie  bad  motive  of  the  third  person  wlio  procures  the  servant's 
discharge  is  immaterial  where  the  acts  done  by  him  are  legal  in  themselves  and 
violate  no  superior  right  of  the  servant.^^  And  a  threat  to  do  wliat  defendant 
lias  a  right  to  do  is  held  not  such  a  threat  as  will  make  defendant  liable  irrespec- 
tive of  motive.^^  On  the  other  hand  express  malice  on  the  part  of  the  person 
procuring  the  discharge  need  not  be  shown,  it  being  sufficient  that  there  was  an 
intentional  interference  without  lawful  justification.^^    If  the  act  was  wilful, 


Assembly,  77  Md.  396,  26  Atl.  505,  39  Am. 
St.  Rep.  421,  19  L.  R.  A.  408. 

Massachusetts. —  Berry  v.  Donovan,  188 
Mass.  353,  74  N.  E.  603,  108  Am.  St.  Rep. 
499,  5  L.  R.  A.  N.  S.  899;  Moran  v.  Dunphy, 
177  Mass.  485,  59  N.  E.  125,  83  Am.  St.  Rep. 
289,  52  L.  R.  A.  115. 

Missouri. —  Lally  v.  Cantwell,  40  Mo.  App. 
44. 

Neio  York. —  See  Connell  v.  Stalker,  20 
Misc.  423,  45  N.  Y.  Suppl.  1048. 

North  Carolina. —  Holder  v.  Cannon  Mfg. 
Co.,  135  N.  C.  392,  47  S.  E.  481,  138  N.  C. 
308,  50  S.  E.  681. 

Ohio. —  Dannenberg  v.  Ashley,  10  Ohio  Cir. 
Ct.  558,  5  Ohio  Cir.  Dec.  40.  See  also  Lan- 
caster V.  Hamburger,  70  Ohio  St.  156,  71  N.  E. 
289,  65  L.  R.  A.  856. 

Pennsylvania. —  See  Temple  Iron  Co.  v.  Car- 
manoskie,  10  Kulp  37. 

Vermont. —  See  Raycroft  v.  Tayntor,  68  Vt. 
219,  35  Atl.  53,  54  Am.  St.  Rep.  882,  33 
L.  R.  A.  225. 

England.— All&n  v.  Flood,  [1898]  A.  C.  1, 
62  J.  P.  595,  67  L.  J.  Q.  B.  119,  77  L.  T.  Rep. 
N.  S.  717,  46  Wkly.  Rep.  258. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant/'  §  1286.  See  also  Labor  Unions, 
24  Cyc.  820,  831. 

80.  Chipley  t\  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367. 

81.  Chipley  v.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367. 

82.  Florida.-—  Chipley  v.  Atkinson,  23  Fla. 
206,  1  So.  934,  11  Am.  St.  Rep.  367. 

Illinois. —  London  Guarantee,  etc.,  Co.  v. 
Horn,  101  111.  App.  355  [afjfirmed  in  206  111. 
493,  69  N.  E.  526,  99  Am.  St.  Rep.  185]. 

Maine. —  Perkins  v.  Pendleton,  90  Me.  166, 
38  Atl.  96,  60  Am.  St.  Rep.  252. 

Massachusetts. —  Berry  v.  Donovan,  188 
Mass.  353,  74  N.  E.  603,  108  Am.  St.  Rep. 
499,  5  L.  R.  A.  N.  S.  899 ;  Moran  v.  Dunphy, 
177  Mass.  485,  59  N.  E.  125,  83  Am.  St.  Rep. 
289,  52  L.  R.  A.  115. 

Ohio. —  Dannerberg  v.  Ashley,  10  Ohio  Cir. 
Ct.  558,  5  Ohio  Cir.  Dec.  40. 

See  34  Cent.  Dig.  tit.  "Master  and 
Servant,"  §  1286. 

Contra. —  Holder  v.  Cannon  Mfg.  Co.,  138 
N.  C.  308,  50  S.  E.  681,  135  N.  C.  392,  47 
S.  E.  481. 

The  fact  that  the  actual  damages  are  not 
ascertainable  because  the  contract  of  em- 
ployment is  for  no  fixed  time  does  not  defeat 
a   recovery   of   at   least   nominal  damages. 

[VII,  A,  2,  a] 


Chipley  v.  Atkinson,  23  Fla.  206,  1  So.  934, 
11  Am.  St.  Rep.  367. 

83.  Chipley  v.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367;  Moran  v.  Dunphy, 
177  Mass.  485,  59  N.  E.  125,  83  Am.  St.  Rep. 
289,  52  L.  R.  A.  115. 

84.  Chipley  v.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367. 

85.  See,  generally.  Actions,  1  Cyc.  650- 
652,  668  et  seq. 

86.  Lancaster  v.  Hamburger,  70  Ohio  St. 
156,  71  N.  E.  289,  65  L.  R.  A.  856  (holding 
that  a  passenger  incurs  no  liability  to  a  con- 
ductor by  reporting  to  the  superintendent 
the  conductor's  misconduct  toward  another 
person,  although  in  making  the  report  he  is 
prompted  by  ill-will  and  a  desire  to  secure 
the  conductor's  discharge )  ;  Raycroft  v.  Tayn- 
tor, 68  Vt.  219,  35  Atl.  53,  54  Am.  St.  Rep. 
882,  33  L.  R.  A.  225  (holding  that  a  super- 
intendent of  a  quarry  who  refuses  to  permit 
another  to  take  stone  therefrom  unless  the 
latter  discharges  a  certain  employee  is  not 
liable  for  causing  such  discharge,  even  though 
he  acts  maliciously,  where  the  contract  under 
which  the  employer  is  to  take  stone  from  the 
quarry  was  for  no  definite  period  and  was 
terminable  at  the  pleasure  of  the  superin- 
tendent) ;  Allen  v.  Flood,  [1898]  A.  C.  1,  62 
J.  P.  595,  67  L.  J.  Q.  B.  119,  77  L.  T.  Rep. 
N.  S.  717,  46  Wkly.  Rep.  258. 

87.  Heywood  v.  Tillson,  75  Me.  225,  46 
Am.  Rep.  373  [approved  in  Perkins  v.  Pen- 
dleton, 90  Me.  166,  38  Atl.  96,  60  Am.  St. 
Rep.  252]  ;  Raycroft  v.  Tayntor,  68  Vt.  219, 
35  Atl.  53,  54  Am.  St.  Rep.  882,  33  L.  R.  A. 
225. 

Threat  to  withhold  gratuity. —  If  a  third 
person  simply  threatens  to  withhold  a  gra- 
tuity from  an  employer,  although  provided 
for  by  contract,  if  he  does  not  discharge  an 
employee,  the  latter  has  no  cause  of  action, 
when  such  withholding  or  breach  of  contract 
is  not  of  itself  proof  of  procurement  or  per- 
suasion to  make  the  discharge;  but  evidence 
of  such  threat  is,  it  seems,  admissible  to 
show  that  the  withholding  or  breach  was  used 
with  malicious  purpose  and  as  a  means  of 
procuring  or  persuading  the  employer  to  dis- 
charge the  employee.  Chipley  v.  Atkinson, 
23  Fla.  206,  1  So.  934,  11  Am.  St.  Rep.  367. 

88.  Lucke  v.  Clothing  Cutters',  etc..  As- 
sembly No.  7507,  K.  of  L.,  77  Md.  396,  26 
Atl.  505,  39  Am.  St.  Rep.  421,  19  L.  R.  A. 
408;  Berry  v.  Donovan,  188  Mass.  353,  74 
N.  E.  603,  108  Am.  St.  Rep.  499,  5  L.  R.  A. 
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malicious,  and  unlawful,  it  is  not  necessary  that  the  discharge  was  procured  by 
false  and  fraudulent  reiDresentations.^^ 

e.  Pleading  and  Evidenee.^^  The  complaint,  in  an  action  to  recover  damages 
for  a  discharge  owing  to  false  statements  alleged  to  have  been  made  by  defend- 
ant, must  state  the  substance  of  the  statements.^^  Where  the  complaint  alleges  a 
contract  of  employment  for  a  period  of  time,  no  recovery  can  be  had  where  there 
is  no  evidence  of  a  contract  for  a  definite  term  of  service.^^  The  burden  of  proof 
is  upon  defendant  to  show  that  plaintiff  obtained,  or  might  have  obtained,  employ- 
ment during  the  time  in  question  after  his  discharge.^* 

d.  Damages.  The  measure  of  damages  for  wrongfully  causing  plaintiff's 
discharge  from  his  employment  is  the  same  as  the  master  himself  is  liable  for 
where  he  discharges  his  servant  without  cause,^^  that  is,  the  contract  price  for  the 
term  less  sums  earned  or  which  could  have  been  earned  by  the  servant.^^  The 
speculative  profits  of  a  new  or  proposed  partnership  between  the  employer  and 
the  employee  are  too  uncertain  to  be  recoverable.^'  It  seems  that  exemplary 
damages  may,  in  a  proper  case,  be  recovered.^^ 

B.  Criminal  Prosecutions  —  l.  Offenses — a.  In  General.  Statutes  in 
some  of  the  states  make  punishable  as  a  crime  the  enticing  away  or  the  employ- 
ment of  a  servant  of  another,^^  or  the  preventing  him  from  performing  the  duties 


X.  S.  899;  Holder  f.  Cannon  Mfg.  Co.,  135 
X.  C.  392,  47  S.  E.  481,  138  X.  C.  308, 
50  S.  E.  681.  But  see  Perkins  v.  Pendle- 
ton, 90  Me.  166,  38  Atl.  96,  60  Am.  St. 
Rep.  252  (holding  that  whenever  a  person 
by  means  of  "  fraud  or  intimidation "  pro- 
cures the  discharge  of  an  employee,  where, 
but  for  such  wrongful  interference,  the  em- 
ployment would  have  continued,  he  is  liable 
in  damages  for  such  injuries  as  naturally  re- 
sult therefrom ) .  Contra,  Bonsall  v.  Reagan, 
7  Del.  Co.  (Pa.)  545. 

Libelous  charges. —  One  person  cannot  ad- 
vise another  to  discharge  an  employee,  ac- 
companying his  advice  with  libelous  charges, 
and  escape  liability  therefor.  Hollenbeck  v. 
Ristine,  114  Iowa  358,  86  X.  W.  377;  Moran 
v.  Dunphv,  177  Mass.  485,  59  X.  E.  125,  83 
Am.  St.  Rep.  289,  52  L.  R.  A.  115. 

What  constitutes  justification  for  interfer- 
ence.—  Competition  in  trade,  employment,  or 
business  constitutes  sufficient  justification  for 
interference.  But  a  desire  to  compel  the  em- 
ployee to  surrender  a  cause  of  action,  wholly 
disconnected  with  the  continuance  of  his  em- 
ployment, does  not  afford  justification  for 
interference  by  a  third  person  who  desires 
the  satisfaction  of  the  alleged  liability.  Lon- 
don Guarantee,  etc.,  Co.  v.  Horn,  206  111.  493, 
69  X.  E.  526,  99  Am.  St.  Rep.  185  {affirming 
101  111.  App.  355].  So  the  conduct  of  the 
servant  in  going  on  a  strike  and  refusing  to 
make  up  for  lost  time  cannot  be  used  by  the 
employer  to  effect  his  discharge  from  a  sub- 
sequent employment.  Holder  v.  Cannon  Mfg. 
Co.,  135  X.  C.  392,  47  S.  E.  481. 

89.  Holder  v.  Cannon  Mfg.  Co.,  135  X.  C. 
392,  47  S.  E.  481. 

Whether  the  inducement  is  false  slanders 
or  successful  persuasion  is  immaterial. 
Moran  r.  Dunphy,  177  Mass.  485,  59  X.  E. 
125,  83  Am.  St.  Rep.  289,  52  L.  R.  A.  115. 
Contra,  see  Perkins  v.  Pendleton,  90  Me.  166, 
38  Atl.  96,  60  Am.  St.  Rep.  252. 

If  persuasion  is  used  for  the  indirect  pur- 
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pose  of  injuring  the  servant,  or  of  benefiting 
the  third  person  at  the  expense  of  the  serv- 
ant, it  is  a  malicious  act  and  therefore  a 
wrongful  one,  so  as  to  be  actionable  if  in- 
jury results  therefrom.  Bowen  v.  Hall,  6 
Q.  B.  D.  333,  45  J.  P.  373,  50  L.  J.  Q.  B. 
305,  44  L.  T.  Rep.  X.  S.  75,  29  Wkly.  Rep. 
367,  which  was  an  action  for  enticing  a 
servant,  but  this  rule  is  stated  therein  suffi- 
ciently broad  to  cover  actions  for  causing 
discharge. 

90.  See,  generally,  Pleading. 

91.  See,  generally.  Evidence. 

92.  Moran  v.  Dunphy,  177  Mass.  485,  59 
X.  E.  125,  83  Am.  St.  Rep.  289,  52  L.  R.  A. 
115. 

93.  Chipley  r.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367.  See  also  Lucke  v. 
Clothing  Cutters',  etc.,  Assembly  Xo.  7507, 
K.  of  L.,  77  Md.  396,  26  Atl.  505,  39  Am.  St. 
Rep.  421,  19  L.  R.  A.  408. 

94.  Lally  v.  Cantwell,  40  Mo.  App.  44. 

95.  See  swpra,  I,  C,  2,  b,  (vii). 

96.  Lally  i\  Cantwell,  40  Mo.  App.  44; 
Connell  v.  Stalker,  20  Misc.  (X.  Y.)  423,  45 
X.  Y.  Suppl.  1048,  holding  that  the  value  of 
time  lost  is  the  measure  of  damages,  al- 
though no  employment  is  sought  in  other 
localities. 

97.  Chipley  v.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367. 

98.  See  Chipley  v.  Atkinson,  23  Fla.  206, 
1  So.  934,  11  Am.  St.  Rep.  367. 

99.  See  the  statutes  of  the  several  states. 
See  also  Murrell  v.  State,  44  Ala.  367. 

What  constitutes  employment  by  accused. 
—  The  word  "  employment "  as  used  in  a  stat- 
ute forbidding  the  employment  of  a  servant 
of  another  under  written  contract  means  any 
use  of  a  servant  for  a  special  or  general  pur- 
pose inconsistent  with  his  duty  to  his  em- 
ployer, with  a  mutual  benefit.  The  contract 
need  not  be  signed  by  the  master.  Highr 
tower  V.  State,  72  Ga.  482. 

In  Louisiana  the  enticing  away  of  a  serv- 
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of  a  lawful  emplo3MTient.^  Of  course  no  offense  is  committed  where  the  master 
consents  to  the  hiring  by  the  accused.^  Under  a  statute  providing  for  the 
punishment  of  both  the  enticer  and  the  servant,  the  servant  cannot  be  punished 
for  leaving  his  master's  service  without  enticement.^  No  offense  is  committed 
where  the  accused  had  a  prior  verbal  contract  with  the  laborer,  the  term  of  which 
had  not  expired,  and  which  the  prosecutor  enticed  him  to  abandon,^  even 
though  the  contract  was  voidable  under  the  statute  of  frauds,  where  treated  by 
the  parties  thereto  as  valid.^ 

b.  What  Constitutes  Enticing.  The  mere  employment  of  a  servant  after  he 
has  left  his  former  master  does  not  constitute  an  enticing  away.^ 

e.  Who  Are  Servants  or  Laborers.  A  superintendent  is  not  a  servant  within 
such  a  statute."^  A  cropper  hired  to  work  land  for  a  part  of  the  crop  is  a  laborer ;  ^ 
but  not  where  he  rented  the  farm  and  was  to  make  a  crop  and  have  full  control 
of  the  farm,  although  he  was  to  pay  as  rent  half  of  all  he  made.^  If  he  rents 
land  for  a  stipulated  rental  and  agrees  to  cultivate  it  with  the  understanding  that 
he  will  work  for  the  landlord  whenever  the  latter  needs  him,  the  relation  is  that 
of  landlord  and  tenant  rather  than  master  and  servant.^^ 

d.  Infant  Servants.  Enticing  away  an  infant  servant  is  an  offense,  although 
the  infant's  contract  is  voidable,  since  the  privilege  of  avoiding  is  personal  to  the 
infant.^^  But  after  an  infant  has  disaffirmed  his  voidable  contract  for  personal 
services,  a  person  who  entices  him  away  is  not  punishable.^^  If  the  contract  for 
the  infant's  services  was  made  with  his  father  or  guardian,^*  a  person  enticing 
the  servant  away  is  not  guilty  of  an  offense  where  the  statute  forbids  the  enticing 
away  of  a  servant  under  contract  with  another.^^  And  a  father,  after  hiring  out  his 
minor  child,  may  entice  or  order  him  to  quit  without  committing  a  punishable 
offense.^^ 

2.  Procedure  —  a.  Indictment  or  Complaint.  The  indictment  or  complaint 
must  follow  the  statute  by  setting  forth  all  the  facts  and  circumstances  going  to  make 
up  the  offense.^^    An  indictment  for  enticing  away  must  either  state  the  christian 


ant  is  not  an  offense.  State  v.  Sypher,  19  La. 
Ann.  71. 

1.  Luter  f.  State,  32  Tex.  Cr.  69,  22  S.  W; 
140;  Fischer  v.  State,  101  Wis.  23,  76  N.  W. 
594. 

2.  Prestwood  v.  State,  87  Ala.  147,  6  So. 
392. 

3.  State  V.  Daniel,  89  N.  C.  553. 

4.  Turner  i\  State,  48  Ala.  549. 

5.  Tartt  v.  State,  86  Ala.  26,  5  So.  577. 

6.  McAllister  v.  State,  122  Ga.  744,  50 
S.  E.  921;  Jackson  v.  State,  (Miss.  1894)  16 
So.  299.  Contra,  Tarpley  v.  State,  79  Ala. 
271,  holding  that  the  hiring  of  a  servant 
after  he  has  abandoned  the  services  of  his 
master,  providing  the  hiring  is  within  the 
term  of  service  covered  by  the  former  con- 
tract and  before  its  expiration,  is  punish- 
able. 

7.  Bryan  v.  State,  44  Ga.  328. 

8.  Mondschein  v.  State,  55  Ark.  389,  18 
S.  W.  383;  Ward  v.  State,  70  Miss.  245,  12 
vSo.  249. 

9.  Mondschein  v.  State,  55  Ark.  389,  18 
S.  W.  383.  See  also  Landlord  and  Tenant, 
24  Cyc.  1476. 

10.  State  V.  Hoover,  107  N,  C.  795,  12  S.  E. 
451,  10  L.  R.  A.  726. 

11.  Murrell  i\  State,  44  Ala.  367;  State  r. 
Harwood,  104  N.  C.  724,  10  S.  E.  171. 

12.  Langham  v.  State,  55  Ala.  114. 

13.  State  V.  Rhody,  67  S.  C.  287,  45  S.  E. 
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205;  State  v.  Aye,  63  S.  C.  458,  41  S.  E. 
519. 

14.  State  V.  Richardson,  86  Miss.  439,  38 
So.  497. 

15.  Compare  Winslow  v.  State,  92  Ala.  78, 
9  So.  728,  holding  that  one  charged  with  the 
offense  of  enticing  a  minor  from  a  person 
to  whom  his  mother  has  hired  him  cannot 
justify  upon  the  ground  that  his  father  is 
entitled  to  his  services,  when  it  appears  that 
the  father  deserted  his  family  when  the  child 
was  two  years  old,  and  has  since  contributed 
nothing  to  his  support. 

16.  Driscol  v.  State,  77  Ala.  84;  State  v. 
Anderson,  104  N.  C.  771,  10  S.  E.  475. 

17.  Triplett  v.  State,  80  Miss.  379,  31  So. 
743  (holding  that  an  indictment  merely  al- 
leging the  starting  to  move  a  laborer  or  ten- 
ant was  insufficient)  ;  Fischer  v.  State,  101 
Wis.  23,  76  N.  W.  594. 

Intimidating  servant  to  abandon  employ- 
ment.—  An  indictment  under  a  whitecapping 
statute  alleging  acts  to  intimidate  a  person 
into  an  abandonment  of  his  home  and  em- 
ployment does  not  sufficiently  aver  that  his 
home  is  in  a  certain  county  by  alleging  that 
the  intimidation  took  place  in  such  county. 
The  indictment  should  show  the  nature  of 
the  business  conducted  by  the  employer, 
should  allege  that  the  persons  intimidated 
were  in  his  employ,  and  should  describe  the 
employer  as  a  corporation,  firm,  etc.   It  must 
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name  of  the  laborer  or  allege  that  it  is  unknown ;  the  fact  that  the  person 
enticed  or  employed  was  a  laborer ;  ^»  the  name  of  the  person  in  whose  employ 
the  servant  was  at  the  time  of  the  alleged  illegal  act  the  name  of  the  agent  of 
the  accused  who  is  alleged  to  have  unlawfully  employed  the  servant  and  the 
absence  of  the  employer's  consent  to  the  reemployment.^^  It  need  not  specify 
whether  the  contract  of  employment  was  written  or  oral,^^  nor  the  acts  or  words 
by  which  the  enticement  was  effected .^^ 

b.  Variance.  A  conviction  cannot  be  had  upon  a  charge  of  enticing  away  a 
laborer  or  servant,  by  proof  of  enticing  away  a  renter  or  share  cropper,  where 
the^  two  acts  are  made  different  offenses  by  statute.^^  So  an  indictment  for 
enticing  away  or  hiring  a  servant  of  another  "is  not  supported  by  evidence  that 
the  hiring  was  done  by  defendant's  agent  or  partner  in  business,  and  that 
defendant  knowingly  received  a  part  of  the  profits  of  the  laborer's  service.^® 

e.  Evidence.  The  rules  relating  to  the  admissibility  and  sufficiency  of  evi- 
dence in  criminal  cases  in  general  apply  to  piosecutions  for  interfering  with  the 
relation  of  master  and  servant.^^ 


Master  builder,  a  contractor  who  employs  men  to  build. ^  (See,  gener- 
ally. Master  and  Servant;  Mechanics'  Liens.) 

Master  in  chancery.  An  officer  of  a  court  of  chancery  who  acts  as  an 
assistant  to  the  judge  or  chancellor.^  (Master  in  Chancery :  In  General,  see 
Eq  uiTY  J  References.  Authority  to  Take — Acknowledgment,  see  Acknowledg- 
ments ;  Affidavit,  see  Affidavits  ;  Deposition,  see  Depositions.) 

Master  of  a  ship.  One  who  commands  a  ship  on  a  voyage  under  an 
appointment  from  the  owners  ;^  one  who  for  his  knowledge  of  navigation  and  for 
his  fidelity  and  discretion  has  the  government  of  the  ship  committed  to  his  care 
and  management;'*  the  commander  or  first  officer  of  a  ship,  a  captain,  etc.  ;^  he 
to  whom  is  committed  the  government,  care,  and  direction  of  the  vessel  and 
cargo.®  (Master  of  a  Ship  :  Appointment  and  Kemoval,  see  Shipping.  Authority, 
Duties  and  Liabilities  —  In  General,  see  Shipping  ;  To  Create  Lien  on  Vessel,  see 


aver  the  party  by  whom  the  person  intimi- 
dated is  employed.  Breeland  i\  State,  79 
Miss.  527,  31  So.  104. 

Preventing  performance  of  duties. —  An  in- 
formation under  a  statute  making  punish- 
able the  preventing  a  servant  from  perform- 
ing the  duties  "  of  a  lawful  employment  "  is 
defective  when  it  fails  to  set  forth  the  nature 
of  the  lawful  employment.  Luter  v.  State, 
32  Tex.  Cr.  69,  22  S.  W.  140. 

18.  Roseberry  r.  State,  50  Ala.  160. 

19.  Jackson  v.  State,  (Miss.  1893)  13  So. 
935. 

20.  Hudson  v.  State,  46  Ga.  624. 

21.  Hudson  r.  State,  46  Ga.  624. 

22.  Jackson  v.  State,  (Miss.  1893)  13  So. 
935;  Ward  v.  State,  70  Miss.  245,  12  So. 
249. 

23.  Mondschein  v.  State,  55  Ark.  389,  18 
S.  W.  383 ;  State  i\  Harwood,  104  N.  C.  724, 
10  S.  E.  171. 

24.  State  v.  Harwood,  104  N.  C.  724,  10 
S.  E.  171. 

25.  Streater  v.  State,  137  Ala.  93,  34  So. 
395. 

26.  Roseberry  v.  State,  50  Ala.  160. 

27.  See  Criminal  Law,  12  Cyc.  390  et  seq. 
Admissibility. —  A  declaration  made  by  the 

accused  to  the  effect  that  he  himself  would 
not  live  with  the  prosecutor  is  irrelevant  on 
the  trial  of  one  charged  with  enticing  away 


the  servant  of  another.  Broughton  v.  State, 
114  Ga.  34,  39  S.  E.  866. 

Sufficiency. — Evidence  that  the  servant  left 
the  place  of  his  employment  in  company  with 
accused  is  insufficient  to  sustain  a  conviction 
for  enticing  away  the  servant  of  another. 
Broughton  r.  State,  114  Ga.  34,  39  S.  E.  866. 

Harmless  error. —  Error  in  refusing  to  al- 
low one  accused  of  attempting  to  intimidate 
workmen  to  testify  whether  he  intended  to 
intimidate  them  is  harmless  where  he  had 
denied  any  attempt  to  intimidate  them. 
Fischer  v.  State,  107  Wis.  23,  76  N.  W. 
594. 

1.  Standard  Diet,  [quoted  in  Little  Rock, 
etc.,  R.  Co.  v.  Spencer,  65  Ark.  183,  198,  47 
S.  W.  196,  42  L.  R.  A.  334]. 

2.  Black  L.  Diet.  See  also  Schuchardt  r. 
People,  99  Hi.  501,  504,  39  Am.  Rep.  34; 
Johnson  v.  Gallegos,  10  N.  M.  1,  4,  60  Pac. 
71;  In  re  Durant,  60  Vt.  176,  182,  12  Atl, 
650 ;  Kimberly  v.  Arms,  129  U.  S.  512,  523,  9 
S.  Ct.  355,  32  L.  ed.  764. 

3.  Hubbell  v.  Denison,  20  Wend.  (X.  Y.) 
181,  182. 

4.  2  Pet.  Adm.  appendix  Ixxiv  [quoted  in 
Martin  v.  Farnsworth,  33  N.  Y.  Super.  Ct. 
246,  260]. 

5.  Bouvier  L.  Diet,  [quoted  in  Millaudou 
r.  Martin,  6  Rob.  (La.)  534,  538]. 

6.  Lex  Mercatoria  Americana  131  [quoted 
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Maritime  Liens.  Change  as  Affecting  Right  to  Insurance,  see  Marine  Insur- 
ance. Competency  as  Affecting  Liability  For  Collision,  see  Collision.  Enforce- 
ment of  Claim.  For  Services,  see  Admiralty.  Liability  For  Landing  Alien 
Immigrants,  see  Aliens.  Liability  of  Ship  For  Assault  on  Passenger  by,  see 
Carriers.  Negligence  of,  as  Affecting  Liability  on  Marine  Policy,  see  Marine 
Insurance.    Wages  and  Other  Remuneration,  see  Shipping.) 

MASTER'S  DRAFT.  An  abbreviated  form  of  bottomry.^  (See,  generally, 
Shipping.) 

MASTHEAD.    At  the  very  top  of  the  standing  mast.^ 
MASTURBATION.    See  Divorce. 
Match.    An  honorable  marriage.^ 

MATE.  The  first  officer  of  a  vessel  under  the  master  a  respectable  officer 
of  the  ship.^^    (See,  generally,  Seamen.) 

Material.  As  an  adjective,^^  relating  to  or  consisting  of  matter  ;  corporeal ; 
not  spiritual ;  physical ;  substantial  as  opposed  to  formal.^'^  As  a  noun,  the  sub- 
stance or  matter  of  which  an_ything  is  made ;  everything  of  wliicli  anything  is 
made;^^  any  article  employed  in  the  erection  and  completion  of  buildings ; 
something  that  goes  into  and  forms  part  of  the  finished  structure. (Material : 
Furnished,  see  Mechanics'  Liens.  Man,  see  Mechanics'  Liens.  Used  in  Manu- 
facture, see  Manufactures.  Yariance,  see  Pleading.  See  also  Materiality  ; 
Materially.) 

Materiality.  The  property  of  substantial  importance  or  influence,  espe- 
cially, as  distinguished  from  formal  requirement.^^  (Materiality  :  Of  Alteration 
of  Written  Instrument,  see  Alterations  of  Instruments.  Of  Evidence  —  Gen- 
erally, see  Evidence  ;  In  Criminal  Prosecution,  see  Criminal  Law.  Of  Issue,  see 
Pleading.  Of  Representation  as  Affecting  Policy,  see  Fire  Insurance  ;  and 
the  Insurance  Titles.  Of  Representation  or  Concealment  as  Constituting  Fraud, 
see  Fraud.) 

Materially.    Substantially,  essentially,  really  are  some  definitions  given  ; 


in  Millaudon  v.  Martin,  6  Rob.  (La.)  534, 
538].  See  also  Bas  v.  Steel,  2  Fed.  Cas.  No. 
1087,  Pet.  C.  C.  406,  408. 

Used  in  the  definition  of  a  bill  of  lading, 
as  a  written  acknowledgment,  signed  by  the 
master,  that  he  has  received  goods,  etc.,  the 
term  stands  for  any  one  authorized  to  bind 
the  vessel  or  carrier.  The  Guiding  Star,  62 
Fed.  407,  411,  10  C.  C.  A.  454. 

7.  Hanschell  v.  Swan,  23  Misc.  (N.  Y.) 
304,  307,  51  N.  Y.  Suppl.  42. 

8.  Valentine  v.  Cleugh,  29  Eng.  L.  &  Eq. 
49,  57. 

9.  Clute  t\  Clute,  101  Wis.  137,  138,  76 
]Sr.  W.  1114,  where  it  is  said:  "We  are  not 
aware  that  the  word  .  .  .  has  ever  acquired 
the  meaning  of  illicit  or  criminal  inter- 
course." 

10.  Ely  V.  Peck,  7  Conn.  239,  242;  Lex 
Mercatoria  Americana  181  [gt^oiecZ  in  Mil- 
laudon V.  Martin,  6  Rob.  (La.)  534,  539]. 

He  is  not  a  mariner  or  seaman. —  Ely  i^. 
Peck,  7  Conn.  239,  242. 

11.  Atkyns  v.  Burrows,  2  Fed.  Cas.  No. 
618,  1  Pet.  Adm.  244,  246. 

12.  Used  in  connection  with  other  words 
see  the  following  phrases:  "Material  alle- 
gation" see  Lusk  i\  Perkins,  48  Ark.  238, 
247,  2  S.  W.  847;  Tucker  v.  Parks,  7  Colo. 
62,  67,  298,  1  Pac.  427,  3  Pac.  486;  Barret  v, 
Godshaw,  12  Bush  (Ky.)  592,  600;  Gillson 
V.  Price,  18  Nev.  109,  117,  1  Pac.  459;  New- 
nian  v.  Otto,  4  Sandf.  (N.  Y.)  668,  670; 
Rhemke  t\  Clinton,  2  Utah  230,  236;  Iba  %\ 


State  Cent.  Assoc.,  5  Wyo.  355,  366,  40  Pac. 
527,  42  Pac.  20.  "  Material  facts  "  see  Adams 
^.  Way,  32  Conn.  160,  168;  State  v.  McCar- 
ver,  194  Mo.  717,  732,  92  S.  W.  684;  Boggs 
V.  America  Ins.  Co.,  30  Mo.  63,  68.  "Mate- 
rial injury  "  see  Lux  v.  Haggin,  69  Cal.  255, 
396,  10  Pac.  674.  "  Material  issue "  see 
Wooden  i*.  Waffle,  6  How.  Pr.  (N.  Y.)  145, 
151. 

13.  People  Jones,  92  111,  App.  447, 
449. 

14.  Johnson  Diet,  ^quoted  in  David  Brad- 
ley Mfg.  Co.  V.  Eagle  Mfg.  Co.,  57  Fed.  980, 
986,  6  C.  C.  A.  661]. 

15.  Webster  Diet,  \_quoted  in  Pendleton  V. 
Franklin,  7  N.  Y.  508,  511;  Moyer  t".  Penn- 
sylvania Slate  Co.,  71  Pa.  St.  293,  294]. 

16.  Bouvier  L.  Diet,  [quoted  in  Central 
Trust  Co.  v.  Sheffield,  etc.,  Coal,  etc.,  Co.,  42 
Fed.  106,  110,  9  L.  R.  A.  67]. 

17.  Ellis  V.  Cochran,  8  Tex.  Civ.  App.  510, 
512,  28  S.  W.  243. 

18.  Armour  v.  Western  Constr.  Co.,  36 
Wash.  529,  538,  78  Pac.  1106. 

19.  Bouvier  L.  Diet,  [quoted  in  David 
Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed. 
980,  986,  6  C.  C.  A.  661]. 

With  reference  to  evidence  the  word  does 
not  have  the  same  signification  as  "rele- 
vancy." Pangburn  v.  State,  (Tex.  Cr.  App. 
1900)  56  S.  W.  72,  73. 

20.  Grand  Rapids  Hydraulic  Co.  i\  Ameri- 
can F.  Ins.  Co.,  93  Mich.  396,  899,  53  N.  \Y. 
538. 
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and  it  has  been  said  that  one  of  the  meanings  of  the  term  is  in  "  an  important 
degree."      (See  Material.) 

MATERIALMAN.    See  Maeitime  Liens  ;  Mechanics'  Liens. 

Mathematical.  Demonstrable  by  the  use  of  mathematics  or  by  the  rules  of 
surveying,  which  is  a  branch  of  the  science  of  mathematics.^^  (Mathematical: 
Evidence,  see  Evidence.) 

MATRICIDE.    The  crime  of  killing  one's  mother.^^   (See,  generally,  Homicide.) 

MATRIMONIA  DEBENT  ESSE  LIBERA.  A  maxim  meaning  "  Marriage  ought 
to  be  free." 

MATRIMONIAL  COHABITATION.    See  Cohabitation. 
MATRIMONIAL  DOMICILE.    See  Domicile. 

MATRIMONIUM  SUBSEQUENS  LEGITIMOS  FACIT.  A  maxim  meaning  "A 
subsequent  marriage  makes  the  children  legitimate." 

MATRIMONIUM  SUBSEQUENS  TOLLIT  PECCATUM  PR^CEDENS.  A  maxim 
meaning    Subsequent  marriages  cure  precedent  criminality." 

MATRIMONY.    See  Marriage. 

Matrix.  In  the  civil  law,  the  protocol  or  first  draft  of  a  legal  instrument 
from  which  all  copies  must  be  taken.^^    (See  Copy.) 

Matrons,  jury  of.  Such  a  jury  is  impaneled  to  try  if  a  woman  condemned 
to  death  be  with  child.^^    (See  De  Ventre  Inspiciendo.) 

Matter.  Some  substance  or  essential  thing,  opposed  to  form.^^  In  law,  a 
fact  or  facts  constituting  a  whole  or  a  part  of  a  ground  of  action  or  defense.^ 


21.  Webster  Diet,  [quoted  in  Artz  v.  Chi- 
cago, etc.,  R.  Co.,  38  Iowa  293,  296]. 

This  word  is  not  synonymous  with  "  essen- 
tially," having  a  legal  force  which  the  latter 
word  does  not  possess,  Hoffman  v.  Supreme 
Council,  A.  L.  of  H.,  35  Fed.  252,  254. 

22.  Brown  v.  House,  118  N.  C.  870,  884,24 
S.  E.  786. 

23.  Abbott  L.  Diet. 

24.  Morgan  Leg.  Max. 

25.  Peloubet  Leg.  Max. 

26.  Morgan  Leg.  Max. 

27.  Black  L.  Diet,  [citing  Downing  v.  Diaz, 
80  Tex.  436,  451,  16  S.  W.  49]. 

28.  Black  L.  Diet.  See  also  12  Cyc.  772 
note  34. 

29.  Bouvier  L.  Diet,  [quoted  in  Douglas  v. 
Beasley,  40  Ala.  142,  148]. 

As  used  in  connection  with  other  words  see 
the  following  phrases :  "  Matter  of  aggrava- 
tion "  see  Southern  R.  Co.  v.  O'Bryan,  119 
Ga.  147,  150,  45  S.  E.  1000.  "Matter  in 
controversy  "  see  Hancock  v.  Barton,  1  Serg. 
&  R.  (Pa.)  269,  270;  Smith  v.  Giles,  65  Tex. 
341,  343;  Buckner  v.  Metz,  77  Va.  107,  125; 
Lewis  V.  Long,  3  Munf.  (Va.)  136,  154; 
Melson  v.  Melson,  2  Munf.  (Va.)  542.  "Mat- 
ters of  detail  "  see  Lehigh  Coal,  etc.,  Co.  v. 
Central  R.  Co.,  34  N.  J.  Eq.  88,  90.  "  Matter 
of  dispute  "  see  Dumphy  v.  Guindon,  13  Cal. 
28,  30;  Mason  v.  Oglesby,  2  La.  Ann.  793, 
794;  McKee  r.  Ellis,  2  La.  Ann.  163,  167; 
Gallagher  f.  Asphalt  Co.,  65  N.  J.  Eq.  258, 
283,  55  Atl.  259;  Chapman  v.  U.  S.,  164 
U.  S.  436,  447,  17  S.  Ct.  76,  41  L.  ed.  504; 
Smith  V.  Adams,  130  U.  S.  167,  175,  9  S.  Ct. 
566,  32  L.  ed.  895;  Lee  v.  Watson,  1  Wall. 
(U.  S.)  337,  339,  17  L.  ed.  557;  Shields  v. 
Thomas,  17  How.  (U.  S.)  3,  4,  15  L.  ed.  93; 
Kanouse  v.  Martin,  15  How.  (U.  S.)  198, 
207,  14  L.  ed.  660;  U.  S.  v.  More,  3  Cranch 
(U.  S.)  159,  173,  2  L.  ed.  397;  Turner  v. 
Southern  Home  Bldg.,  etc..  Assoc.,  101  Fed. 


308,  313,  41  C.  C.  A.  379;  Cowell  v.  City 
W^ater-Supply  Co.,  96  Fed.  769,  772;  Simon 
f.  House,  46  Fed.  317,  318;  Sharon  v.  Terry, 

36  Fed.  337,  347,  13  Sawy.  387,  1  L.  R.  A. 
572;  New  York  Imp.,  etc.,  Co.  v.  Milburn 
Gin,  etc.,  Co.,  35  Fed.  225,  228;  Morrison  v. 
Glover,  4  Exch.  430,  444,  14  J.  P.  84,  19 
L.  J.  Exch.  20.  "  Matters  of  fact "  see  Santa 
Ana  f.  Gildmacher,  133  Cal.  395,  398,  65  Pac. 
883;  Com.  v.  Lawless,  103  Mass.  425,  43L 
"  Matters  of  form  "  see  Lake  Shore,  etc.,  R. 
Co.  V.  Kurtz,  10  Ind.  App.  60,  35  N.  E.  201, 

37  N.  E.  303,  306;  Gofl^  v.  Robinson,  60  Vt. 
633,  643,  15  Atl.  339;  State  v.  Amidon,  58 
Vt.  524,  525,  2  Atl.  154;  Meath  v.  Mississippi 
Levee  Com'rs,  109  U.  S.  268,  274,  3  S.  Ct. 
284,  27  L.  ed.  930;  U.  S.  v.  Noelke,  1  Fed. 
426,  431;  U.  S.  v.  Conant,  25  Fed.  Cas.  No. 
14,844;  U.  S.  V.  Tusca,  28  Fed.  Cas.  No. 
16,550,  14  Blatchf.  5,  6.  "Matter  in  issue" 
see  Kitson  v.  Farwell,  132  111.  327,  339,  23 
N.  E.  1024;  Gutheil  v.  Goodrich,  160  Ind.  92, 
95,  66  N.  E.  446;  Vaughan  v.  Morrison,  55 
N.  H.  580,  588;  King  v.  Chase,  15  N.  H.  9, 
17,  41  Am.  Dec.  675;  Reynolds  V.  Stockton, 
140  U.  S.  254,  270,  35  L.  ed.  464;  Smith  v. 
Ontario,  4  Fed.  386,  390,  18  Blatchf.  454. 
"  Matter  of  probate  "  see  Martinovich  v.  Mar- 
sicano,  137  Cal.  354,  356,  70  Pac.  459.  "  Mat- 
ters of  substance  "  see  State  v.  Amidon,  58 
Vt.  524,  525,  2  Atl.  154. 

30.  Nelson  r.  Johnson,  18  Ind.  329,  332. 

"Subject"  and  "matter"  are  often  used 
as  synonyms,  and  as  used  in  a  constitutional 
provision,  that  every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  they  are  nearly  so,  the  only  diiTer- 
enee  being  the  offices  they  are  respectively 
made  to  perform.  "  Subject "  is  there  used 
to  indicate  the  chief  thing  about  which  a 
legislation  is  had,  and  "  matters,"  the  things 
which  are  secondary,  subordinate,  or  inci- 
dental.   Clarke  f.  Darr,  150  Ind.  692,  697, 
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MATTER  IN  PAIS.    Matter  of  fact  that  is  not  in  writing.^^    (See  In  Pais.) 

MATTERS  OF  SUBSISTENCE  FOR  MAN.  A  phrase  which  comprehends  all 
articles  or  things,  whether  animal  or  vegetable,  living  or  dead,  which  are  used  for 
food,  and  whether  they  are  consumed  in  the  form  in  which  they  are  bought  from 
the  producer,  or  are  only  consumed  after  undergoing  a  process  of  preparation, 
which  is  greater  or  less,  according  to  the  character  of  the  article.^^ 

MATURITY.  Applied  to  commercial  paper,  the  time  when  the  paper  becomes 
due  and  demandable.^'^  As  used  in  a  will,  lawful  age  ;  the  combined  result  of 
age  and  education.^^  (Maturity:  Of  Bill  or  Note,  see  Commercial  Paper.  Of 
Bond,  see  Bonds.  Of  Claim  After  Institution  of  Proceedings,  see  Insolvency. 
Of  Debt  Dae  on  Attachment,  see  Attachment.  Of  Debt  Secured  by  Chattel 
Mortgage,  see  Chattel  Mortgages.  Of  Infant,  see  Infants.  Of  Principal 
Affecting  Infant,  see  Interest.  Liability  of  Guarantor  For  Interest  After 
Maturity  of  Loan,  see  Guaranty.) 

MATZOON.    The  Armenian  name  for  fermented  milk.^^ 

Maxim.  An  established  principle  or  proposition ;  a  principle  of  law  uni- 
versally admitted,  as  being  a  correct  statement  of  the  law,  or  as  agreeable  to 
natural  reason.^^  (See,  generally.  Equity.  See  also  the  Latin  Maxims,  jpassim^ 
1  Cyc.  et  seq.) 

MAXIMA  ILLECEBRA  EST  PECCANDI  IMPUNITATIS  SPES.  A  maxim  mean- 
ing "  The  greatest  incitement  to  guilt  is  the  hope  of  sinning  with  impunity." 

'  MAXIME  PACI  SUNT  CONTRARIA,  VIS  ET  INJURIA.  A  maxim  meaning 
"  The  greatest  enemies  to  peace  are  force  and  wrong." 

MAXIMUS  ERRORIS  POPULUS  MAGISTER.  A  maxim  meaning  "  The  people 
is  the  greatest  master  of  error." 

MAY.^^  In  general,  an  auxiliary  verb  qualifying  the  meaning  of  another  verb 
by  expressing  ability,  contingency,  possibility,  or  probability  ;  to  have  permis- 
sion —  be  allow^ed ;    to  be  possible.^^    As  used  in  statutes,  in  its  ordinary  sense 


60  N.  E.  688;  State  f.  Gerliardt,  145  Ind. 
439,  458,  44  N,  E.  469,  33  L.  R.  A.  313; 
State  V.  Roby,  142  Ind.  168,  187,  41  N.  E. 
145,  51  Am.  St.  Rep.  174,  33  L.  R.  A.  213. 

31.  Black  L.  Diet.,  thus  distinguished  from 
matter  in  deed  and  matter  of  record. 

32.  Sledd  v.  Com.,  19  Gratt.  (Va.)  813, 
822. 

33.  Bouvier  L.  Diet,  [quoted  in  Gilbert  v. 
Sprague,  88  111.  App.  508,  509]  ;  Century  Diet, 
[quoted  in  Gilbert  v.  Sprague,  supra]. 

34.  Carpenter  v.  Boulden,  48  Md.  122,  129 ; 
Cruikshank  v.  Cruikshank,  39  Misc.  (N.  Y.) 
401,  405,  80  N.  Y.  Suppl.  8. 

35.  Condict  v.  King,  13  N.  J.  Eq.  375,  380, 
where  it  is  said :  "  The  term  '  maturity '  is 
not  synonymous  with  legal  majority." 

36.  Dadirrian  v.  Theodorian,  15  Misc. 
(N.  Y.)  300,  302,  37  N.  Y.  Suppl.  611. 

37.  Black  L.  Diet. 

Coke  defines  a  maxim  as  "  a  proposition 
to  be  of  all  men  confessed  and  granted  with- 
out proof,  argument  or  discourse.  A  sure 
foundation  or  ground  of  art,  so  called,  quia 
maxima  est  ejus  dignitas  et  certissima  au- 
thoritas,  atque  quod  mawime  omnibus  prohe- 
tur,  so  sure  and  uncontrollable  as  that  they 
ought  not  to  be  questioned.  And  that  which 
Littleton  calleth  a  maxim,  hereafter  he  calleth 
a  principle,  and  it  is  all  one  with  a  rule,  a 
common  ground  postalatum  or  an  axiome, 
and  it  were  too  much  curiosity  to  make  nice 
distinctions  between  them."  1  Coke  Litt. 
(Thomas)   16,  17. 

Basis  of  nomenclature. —  "A  maxim  is  so 
called  because  its  dignity  is  chiefest;  its  au- 


thority the  most  certain;  and  because  it  is 
universally  approved  by  all."  Morgan  Leg. 
Max. 

38.  Peloubet  Leg.  Max. 

39.  Bur  rill  L.  Diet. 

40.  Morgan  Leg.  Max. 

41.  As  used  in  connection  v/ith  other  words 

see  the  following  phrases :  "  May  be."  White 
V.  Disher,  67  Cal.  402,  404,  7  Pac.  826:  Pit- 
kin County  V.  Aspen  Min.,  etc.,  Co.,  3  Colo. 
App.  223,  32  Pac.  717,  718;  Shoemaker  v. 
Smith,  37  Ind.  122,  128 ;  Brown  V.  Wyandotte 
County,  58  Kan.  672,  675,  50  Pac.  888;  Griggs 
V.  St.  Paul,  56  Minn.  150,  154,  57  N.  W.  461 ; 
Long  Island  R.  Co.  v.  Conklin,  32  Barb. 
(N.  Y.)  381,  387  [affirmed  in  29  N.  Y.  572, 
578]  ;  Callaway  County  v.  Foster,  93  U.  S. 
567,  573,  23  L.  ed.  911.  "May  depart." 
Reding  v.  Ridge,  14  La.  Ann.  36.  "May 
have."  Heeney  v.  Brooklyn  Benev.  Soc,  33 
Barb.  (N.  Y.)  360,  363;  Paddock  v.  Potter, 
67  Vt.  360,  363,  31  Atl.  784.  "May  pay.^' 
Fame  Ins.  Co.'s  Appeal,  83  Pa.  St.  396,  397. 
"  May  receive."  Greene  v.  Robinson,  41  Conn. 
470,  471,  as  indicating  futurity.  "May  re- 
cover." Robertson  v.  Northern  R.  Co.,  63 
N.  H.  544,  548,  3  Atl.  621. 

42.  Webster  Diet,  [quoted  in  Home  Ins. 
Co.  V.  Peoria,  etc.,  R.  Co.,  78  111.  App.  137, 
140]. 

43.  Anderson  L.  Diet,  [quoted  in  Hall  v. 
Wabash  R.  Co.,  80  Mo.  App.  463,  470]; 
Standard  Diet,  [quoted  in  Hall  V.  Wabash 
R.  Co.,  80  Mo.  App.  463,  470]. 

44.  Webster  Diet,  [quoted  in  Owen  v.  Kelly, 
6  D.  C.  191,  193]. 


MA  Y 


[26  Cyc]  1591 


the  word  is  permissive  and  not  mandatory merely  importing  permission,  ability, 
possibility,  or  contingency  \  but  it  has  been  properly  construed  as  employed  in 
an  imperative  or  mandatory  sense  when  the  legislature  imposes  a  positive  duty 
and  not  a  discretions^  or  where  a  public  duty  is  involved,^^  where  a  right  is  given 
or  a  duty  imposecl,^^  where  the  public  interest,  or  where  a  matter  of  public  pol- 
icy and  not  merely  a  private  right  is  involved,^  where  the  statute  directs  the 
doing  of  a  thing  for  the  sake  of  justice  or  the  public  good,^^  or  where  the  statute 
imposes  a  duty  or  confers  a  power  on  a  public  officer  for  public  purposes,^^  or 


45.  Cooke  r.  State  Nat.  Bank,  52  N.  Y.  96, 
98,  11  Am.  Rep.  667;  Medbury  v.  Swan,  46 
N.  Y.  200,  201;  Ex  p.  Yeager,  11  Gratt.  (Va.) 
655,  656;  Bouvier  L.  Diet,  [quoted  in  In  re 
McCort,  52  Kan.  18,  21,  34  Pac.  456]. 

46.  Santa  Cruz  Rock  Pavement  Co.  v. 
Heaton,  105  Cal.  162,  165,  38  Pac.  693  [ciiing 
Thompson  r.  Carroll,  22  How.  (U.  S.)  422, 
434,  16  L.  ed.  387;  Minor  v.  Mechanics' Bank, 

1  Pet.  (U.  S.)  46,  64,  7  L.  ed.  47]. 
Permissive  when  coupled  with  a  discretion. 

State  i\  Knowles,  90  Md.  646,  655,  45  Atl. 
877,  49  L.  R.  A.  695. 

Ordinary  or  permissive  sense. —  In  the  fol- 
lowing cases  the  word  "  may  "  has  been  con- 
strued as  having  been  used  in  its  merely 
permissive  or  ordinary  sense.  Webb  v.  Rob- 
bins,  77  Ala.  176;  Ex  p.  Banks,  28  Ala.  28, 
35 ;  Amason  v.  Nash,  24  Ala.  279 ;  Isom  r. 
Rex  Crude  Oil  Co.,  140  Cal.  678,  74  Pac. 
294 ;  Fresno  Nat.  Bank  v.  San  Joaquin  County 
Super.  Ct.,  83  Cal.  491,  24  Pac.  157;  Carlin 
V.  Freeman,  19  Colo.  App.  334,  75  Pac.  26; 
Holzendorf  v.  Hay,  20  App.  Cas.  (D.  C.) 
576;  Continental  Nat.  Bank  r.  Folsom,  78 
Ga.  449,  3  S.  E.  269 ;  People  v.  Chicago  Sani- 
tary Dist.,  184  HI.  597,  56  N.  E.  953 ;  Fowler 
f.  Pirkins,  77  111.  271;  Gillinwater  v.  Missis- 
sippi, etc.,  R.  Co.,  13  111.  1;  People's  Nat. 
Bank  v.  Ayer,  24  Ind.  App.  212,  56  N.  E. 
267;  Budd  v.  Rutherford,  4  Ind.  App.  386, 
30  N.  E.  1111 ;  Downing  v.  Oskaloosa,  86  Iowa 
352,  53  N.  W.  256;  Equitable  L.  Ins.  Co. 
v.  Gleason,  56  Iowa  47,  8  N.  W.  790;  Dean  v. 
White,  5  Iowa  266;  Central  Branch  R.  Co.  v. 
Ingram,  20  Kan.  66;  State  r.  New  Orleans, 
42  La.  Ann.  92,  7  So.  674;  State  v.  Police 
Jury,  40  La.  Ann.  755,  5  So.  23;  State  V. 
Sweetsir,  53  Me.  438;  National  Contracting 
Co.  V,  Com.,  183  Mass.  89,  66  N.  E.  639; 
Heavor  v.  Page,  161  Mass.  109,  36  N.  E.  750; 
Com.  V.  Cheney,  141  Mass.  102,  6  N.  E.  724, 
55  Am.  Rep.  448;  Opinion  of  Justices,  11 
Pick.  (Mass.)  538;  Breen  v.  Kehoe,  142  Mich. 
58,  105  N.  W.  28,  1  L.  R.  A.  N.  S.  349 ;  State 
v.  Hannibal,  etc.,  R.  Co.,  51  Mo.  532;  Schaef- 
fer  V.  Lohman^  34  Mo.  68;  Ballard  v.  Pur- 
cell,  1  Nev.  342;  Proctor  v.  Green,  59  N.  H. 
350 ;  Drew  v.  Spaulding,  45  N.  H.  472 ;  Bart- 
ley  V.  Smith,  43  N.  J.  L.  321 ;  State  v.  Patter- 
son, 32  N.  J.  L.  177;  Brothers  v.  Pickel,  31 
N.  J.  Eq.  647;  Medbury  r.  Swan,  46  N.  Y. 
200;  Weir  v.  Barker,  104  N.  Y.  App.  Div. 

112,  93  N.  Y.  Suppl.  732;  People  v.  Syracuse, 
59  Hun  (N.  Y.)  258,  12  N.  Y.  Suppl.  890; 
Darby  v.  Condit,  1  Duer  (N.  Y.)  599;  Copley 
V.  Hay,  16  Daly  (N.  Y.)  446,  12  N.  Y.  Suppl. 
277;    Bennett   V.   Matthews,    40    How.  Pr. 

(N.  Y.)  428;  In  re  Thirty-Fourth  St.  R  Co., 

2  How.  Pr.  (N.  Y.)  369;  Malcom  v.  Rogers, 
5  Cow.  (N.  Y.)  188,  15  Am.  Dec.  464;  Ver- 


planck  V.  Mercantile  Ins.  Co.,  1  Edw.  (N.  Y.) 
84;  Sifford  v.  Beaty,  12  Ohio  St.  189;  Raf- 
ferty  i\  Central  Traction  Co.,  147  Pa.  St. 
579,  23  Atl.  884,  30  Am.  St.  Rep.  763 ;  Long- 
bine  V.  Piper,  70  Pa.  St.  378;  Mott  v.  Penn- 
sylvania R.  Co.,  30  Pa.  St.  9,  72  Am.  Dec. 
664 ;  Holmes  v.  Wilmington  Nat.  Bank,  '  18 
S.  C.  31,  44  Am.  Rep.  558;  Anderson  v.  Med- 
bery,  16  S.  D.  324,  92  N.  W.  1089;  State  v. 
Hall,  14  S.  D.  161,  164,  84  N.  W.  766;  Elrod 
V.  Gray  Lumber  Co.,  92  Tenn.  476,  22  S.  W. 
2;  Lewis  r.  State,  3  Head  (Tenn.)  127; 
Weber  v.  Rogan,  94  Tex.  62,  54  S.  W.  1016, 
55  S.  W.  559,  57  S.  W.  940;  San  Angelo  Nat. 
Bank  v.  Fitzpatrick,  88  Tex.  213,  30  S.  W. 
1053;  Bovdston  v.  Rockwall  County,  86  Tex. 
234,  24  S.*^  W.  272 ;  Eslinger  v.  Pratt,  14  Utah 
107,  46  Pac.  763;  Carson  v.  Phoenix  Ins.  Co., 
41  W.  Va.  136,  23  S.  E.  552;  Smith  v.  Har- 
rington, 3  Wyo.  503,  27  Pac.  803;  U.  S.  u. 
Thoman,  156  U.  S.  353,  15  S.  Ct.  378,  39 
L.  ed.  450;  Minor  v.  Mechanics  Bank,  1  Pet. 
(U.  S.)  46,  7  L.  ed.  47;  The  Shelbourne,  30 
Fed,  510;  Jones  v.  Harrison,  3  Eng.  L.  &  Eq. 
579. 

47.  Forbes  r.  Bethel,  28  Me.  204,  209; 
Spaulding  v.  Suss,  4  Mo.  App.  541,  551; 
New  York  v.  Furze,  3  Hill  (N.  Y.)  612,  615; 
Com.  v.  Cleary,  148  Pa.  St.  26,  46,  23  Atl. 
1110;  Dillon  v.  Whatcom  County,  12  Wash. 
391,  402,  41  Pac.  174;  Minor  i\  Mechanics 
Bank,  1  Pet.  (U.  S.)  46,  64,  7  L.  ed.  47. 

48.  Pelletier  v.  Saunders,  67  N.  C.  261, 
262;  Kennedy  v.  Sacramento,  19  Fed.  580, 
583. 

49.  Adriance  v.  New  York,  12  How.  Pr. 
(N.  Y.)  224,  231. 

50.  Swazey  v.  Blackman,  8  Ohio  5,  18. 

51.  Mitchell  r.  Duncan,  7  Fla.  13,  21; 
Douglass  V.  Cline,  12  Bush  (Ky.)  608,  650; 
McRaven  v.  McGuire,  9  Sm.  &  M.  (Miss.) 
34,  54;  Steines  v.  Franklin  County,  48  Mo. 
167,  178,  8  Am.  Rep.  87 ;  Follmer  v.  Nuckolls 
County,  6  Nebr.  204,  209;  People  v.  Living- 
ston County,  68  N.  Y.  114,  116,  119;  People 
V.  Otsego  Countv,  51  N.  Y.  401,  400;  Malcom 
V.  Rogers,  5  Cow.  (N.  Y.)  188,  193,  15  Am. 
Dec.  464;  Johnston  v.  Pate,  95  N.  C.  68,  71; 
Shaeffer  v.  Jack,  14  Serg.  &  R.  (Pa.)  426, 
429;  Territory  v.  Nelson,  2  Wvo.  346,  359; 
Mason  v.  Pearson,  9  How.  (U.  S.)  248,  259, 
13  L.  ed.  125;  Winsor  Coal  Co.  V.  Chicago, 
etc.,  R.  Co.,  52  Fed.  716,  719;  Rex  v.  Barlow, 
2  Salk.  609;  Bouvier  L.  Diet,  [quoted  in 
Campbell  r.  McCormick,  1  Ohio  Cir.  Ct.  504, 
510,  1  Ohio  Cir.  Dee.  281;  Territory  r.  Nel- 
son. 2  Wvo.  346,  359]. 

52.  Chicago,  etc.,  R.  Co.  v.  Howard,  38  III. 
414,  417;  State  r.  St.  Louis,  158  Mo.  505, 
510,  59  S.  W.  1101;  Hagadorn  V.  Raux,  72 
N.  Y.  583,  586;  People  r.  Herkimer  County, 
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for  the  purpose  of  enforcing  a  riglit  but  not  to  create  one ;  altliougli  it  should 
be  construed  as  meaning  must  or  shall  only  where  public  interests  and  rights  are 
concerned,  and  where  the  public  or  third  persons  have  a  claim  de  jure,  that  the 
power  should  be  exercised ;     nevertheless  whether  the  word  is  to  be  construed 


56  Barb.  (N.  Y.)  452,  454;  Shapiro  v.  Burns, 
27  N.  Y.  Suppl.  980,  983,  31  Abb.  N.  Cas.  144; 
New  York  v.  Furze,  3  Hill  (N.  Y.)  612,615; 
Rex  V.  Barlow,  2  Salk.  609. 

53.  Eoo  p.  Banks,  28  Ala.  28,  35;  State  v. 
Holt  County  Ct.  Justices,  39  Mo.  521,  524; 
State  V.  Hudson,  13  Mo.  App.  61,  66. 

Imperative  or  mandatory  sense. — It  has  been 
held  to  be  used  in  an  imperative  or  manda- 
tory sense  in  the  following  cases:  Ex  p. 
Chase,  43  Ala.  303,  311;  Pirani  v.  Barden,  5 
Ark.  81;  Havemeyer  v.  San  Francisco  Super. 
Ct.,  84  Cal.  327,  24  Pac.  121,  18  Am.  St.  Rep. 
192,  10  L.  R,  A.  627;  Lyon  v.  Rice,  41  Conn. 
245;  Dabney  v.  Dabney,  20  App.  Cas.  (D.  C.) 
440;  Weston  v.  Jones,  41  Fla.  188,  25  So. 
888;  Manufacturers  Exhibition  Bldg.  Co.  i\ 
Landay,  219  111.  168,  76  N.  E.  146;  Boyer  v. 
Onion,  108  111.  App.  612;  Sparrow  v.  Kelso, 
92  Ind.  514;  Indianapolis  v.  McAvoy,  86  Ind. 
587;  State  v.  Hortman,  122  Iowa  104,  97 
N.  W.  981;  Douglass  v.  Cline,  12  Bush  (Ky.) 
608 ;  Banton  v.  Griswold,  95  Me.  445,  50  Atl. 
89;  Monmouth  v.  Leeds,  76  Me.  28;  Low  v. 
[Dunham,  61  Me.  566;  Hubbard  v.  Lamburn, 
189  Mass.  296,  75  N.  E.  707 ;  State  v.  Buffalo 
County,  6  Nebr.  454;  Stowe  v.  Kearny,  72 
N.  J.  L.  106,  59  Atl.  1058;  Kennelly  v.  Jer- 
sey City,  57  N.  J.  L.  293,  30  Atl.  531,  26 
L.  R.  A.  281;  Davison  v.  Davison,  17  N.  J.  L. 
169 ;  Hagadorn  v.  Raux,  72  N.  Y.  583 ;  Hines 
V.  Lockport,  60  Barb.  (N.  Y.)  378;  Walker 
V.  Maronda,  (N.  D.  1906)  106  N.  W.  296; 
Mills  v.  Fortune,  (N.  D.  1905)  105  N.  W. 
235;  Swazey  v.  Blackman,  8  Ohio  5;  Kohn  V. 
Hinshaw,  17  Oreg.  308,  20  Pac.  629;  Jester 
V.  Jefferson  Tp,  Overseers  of  Poor,  11  Pa.  St. 
540;  Shaeffer  v.  Jack,  14  Serg.  &  R.  (Pa.) 
426;  Davenport  v.  Caldwell,  10  S.  C.  317; 
Barnes  v.  Thompson,  2  Swan  (Tenn. )  313; 
JEce  p.  Young,  (Tex.  Cr.  App.  1906)  95  S.  W. 
98;  Granville  v.  Hancock,  55  Vt.  323;  Kellogg 
V.  Page,  44  Vt.  356,  8  Am.  Rep.  383 ;  Radford 
V.  Fowlkes,  85  Va.  820,  8  S.  E.  817;  Ex  p. 
Lester,  77  Va.  663;  Leigton  v.  Maury,  76  Va. 
865;  Van  Dvke  v.  Lewis  County  School  Dist, 
No.  77,  (Wash.  1906)  86  Pac.  402;  Elliott  v. 
Hutchinson,  8  W.  Va.  452;  Atty.-Gen.  v. 
Lock,  3  Atk.  164,  26  Eng.  Reprint  897;  Mac- 
dougall  V.  Paterson,  11  C.  B.  755,  15  Jur. 
1108,  21  L.  J.  C.  P.  27,  2  L.  M.  &  P.  681,  73 
E.  C.  L.  755,  7  Eng.  L.  &  Eq.  510;  Crake  v. 
Powell,  2  C.  &  B.  210,  21  L.  J.  Q.  B.  183,  75 
E.  C.  L.  210,  10  Eng.  L.  &  Eq.  329;  Fenson 
V.  New  Westminster,  2  Can.  Cr,  Cas.  52. 

54.  Blair  v.  Murphree,  81  Ala.  454,  456,  2 
So.  18;  Ecc  p.  Simonton,  9  Port.  (Ala.)  390, 
395,  33  Am.  Dec.  320;  Edwards  v.  Hall,  30 
Ark.  31,  36;  Kemble  v,  McPhaill,  128  Cal. 
444,  446,  60  Pac.  1092;  Hayes  v.  Los  Angeles 
County,  99  Cal.  74,  33  Pac.  766;  Havemeyer 
V.  San  Francisco  Super.  Ct.,  84  Cal.  327,  357, 
24  Pac.  121,  18  Am.  St.  Rep.  192,  10  L.  R.  A. 
627;  Stoeckle  v.  Lewis,  (Del.  Ch.  1897)  38 
Atl.  1059,  1062;  Brokaw  v.  Bloomington  Tp. 
Highway  Com'rs,  130  111.  482,  490,  22  N.  E. 
696,  6  L.  R.  A.  161;  James  v.  Dexter,  112 


111.  489,  491;  Fowler  v.  Pirkins,  77  111.  271, 
273;  Kane  v.  Footli,  70  111.  587,  590;  Gillin- 
water  v.  Mississippi,  etc.,  R.  "Co.,  13  111.  1,  3; 
Schuyler  County  v.  Mercer  County,  9  111.  20, 
24;  Rothschild  v.  New  York  L.  Ins.  Co.,  97 
111.  App.  547,  553;  State  f.  Buckles,  39  Ind. 
272,  275;  Bansemer  v.  Mace,  18  Ind.  27,  32, 
81  Am.  Dec.  344;  Nave  v.  Nave,  7  Ind.  122, 
123;  State  v.  McCarty,  Wils.  (Ind.)  205, 
222 ;  Downing  v.  Oskaloosa,  86  Iowa  352,  353, 
53  N.  W.  256;  Phelps  f.  Lodge,  60  Kan.  122, 
124,  55  Pac.  840;  In  re  McCort,  52  Kan.  18, 
21,  34  Pac.  456;  Furbish  v.  Kennebec  County, 
93  Me.  117,  132,  44  Atl.  364;  Monmouth  v. 
Leeds,  76  Me.  28,  31;  Low  v.  Dunham,  61 
Me.  566,  569;  Veazie  v.  China,  50  Me.  518, 
526;  Henkel  v.  Pioneer  Sav.,  etc.,  Co.,  61 
Minn.  35,  37,  63  N.  W.  243;  Lovell  v.  Whea- 
ton,  11  Minn.  92,  101;  State  V.  King,  136 
Mo.  309,  318,  36  S.  W.  681,  38  S.  W.  80; 
State  f.  Laughlin,  73  Mo.  443,  449;  Ball  v. 
Fagg,  67  Mo.  481,  483;  State  f.  Garroutte, 
67  Mo.  445,  454;  Steines  v.  Franklin  County, 
48  Mo.  167,  178,  8  Am.  Rep.  87;  Leaven- 
worth, etc.,  R.  Co.  V.  Platte  County  Ct.,  42 
Mo.  171,  175;  State  v.  Buffalo  County,  6 
Nebr.  454,  463 ;  Blake  v.  Portsmouth,  etc.,  R. 
Co.,  39  N.  H.  435;  Seiple  v.  Elizabeth,  27 
N.  J.  L.  407,  410;  Medbury  v.  Swan,  46 
N.  Y.  200,  202;  Phelps  v.  Hawley,  3  Lans. 
(N.  Y.)  160,  166  [affirmed  in  52  N.  Y.  23]; 
Adriance  v.  New  York,  12  How.  Pr.  (N.  Y.) 
224,  231;  Buffalo,  etc..  Plank  Road  Co.  v. 
Lancaster  Highway  Com'rs,  10  How.  Pr. 
(N.  Y.)  237,  239;  New  York,  etc.,  R.  Co.  v. 
Coburn,  6  How.  Pr.  (N.  Y.)  223,  224;  New- 
burgh, -etc..  Turnpike  Road  Co.  v.  Miller,  5 
Johns.  Ch.  (N.  Y.)  101,  113;  Kerlin  Bros. 
Co.  V.  Toledo,  11  Ohio  Cir.  Dec.  56,  81;  Com. 
V.  Keim,  15  Phila.  (Pa.)  1,  7 ;  Com.  v.  Mar- 
shall, 3  Wkly.  Notes  Cas.  (Pa.)  182,  186; 
Rains  v.  Herring,  68  Tex.  468,  472,  5  S.  W. 
369;  Kellogg  v.  Page,  44  Vt.  356,  361,  8 
Am.  Rep.  383 ;  Ex  p.  Lester,  77  Va.  663,  673 ; 
Leigton  v.  Maury,  76  Va.  856,  870;  Bean  i\ 
Simmons,  9  Gratt.  (Va.)  389,  391;  Virginia 
Exch.  Bank  v.  Lewis  County,  28  W.  Va.  273, 
292;  Elliott  r.  Hutchinson,  8  W.  Va.  452, 
459;  Market  Nat.  Bank  v.  Hogan,  21  W^is. 
317,  319;  Cutler  v.  Howard,  9  Wis.  309,  311; 
Pensacola  Provisional  Municipality  f.  Leh- 
man, 57  Fed.  324,  332,  6  C.  C.  A.  349. 

"  Must  "  —  Construed  to  mean  "  must  "  in 
Ex  p.  Cincinnati,  etc.,  R.  Co.,  78  Ala.  258; 
Nabors  v.  Nabors,  2  Port.  (Ala.)  162: 
Crocker  v.  Conrey,  140  Cal.  213,  73  Pac. 
1006;  Kemble  v.  McPhaill,  128  Cal.  444,  60 
Pac.  1092;  People  i:  Rio  Grande  County,  7 
Colo.  App.  229,  42  Pac.  1032;  Levy  v.  Mill- 
man,  7  Ga.  167;  Mercy  Hospital  v.  Chicago, 
187  111.  400,  58  N.  E.  353;  Kane  County  v. 
Young,  31  111.  194;  Randolph  County  v.  Ralls, 
18  111.  29;  Whitney  v.  Ragsdale,  33  Ind.  107, 
5  Am.  Rep.  185;  Kansas  Pac.  R.  Co.  v.  Rey- 
nolds, 8  Kan.  623;  Forbes  v.  Bethel,  28  Me. 
204;  Sifford  v.  Morrison,  63  Md.  14;  Rich  r. 
Board  of  State  Canvassers,  100  Mich.  453,  59 
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as  mandatory  and  imposing  a  duty  or  merely  as  permissive  and  conferring  discre- 
tion IS  to  be  determined  in  each  case  from  the  apparent  intention  of  thi  statute 


N.  W.  181;  Wliitten  v.  State,  61  Miss.  717; 

Spaiilding  v.  Suss,  4  Mo.  App.  541 ;  Doane  v. 

Omaha,  58  Nebr.  815,  80  N.  W.  54;  State  v. 

Duffy,  7  Nev.  342,  8  Am.  Rep.  713;  Blake  v. 

Portsmouth,   etc.,   R.   Co.,   39   N.   H.  435; 

O'Reilley  r.  Kingston,  114  N.  Y.  439,  21  N.  E. 

1004;  Phelps  v.  Hawley,  52  N.  Y.  23  [affirm- 
ing 3  Lans.  160] ;  Mitchell  v.  Pike,  17  Hun 

(N.  Y.)   142;  Appleton  v.  Warner,  51  Barb. 

(N.  Y.)  270;  Brainerd  v.  De  Graef,  29  Misc. 

(N.  Y.)  560,  61  N.  Y.  Suppl.  953;  Shapiro 

V.  Burns,  7  Misc.    (N.  Y.)    418,  27  N.  Y. 

Suppl.  980;  Adriance  v.  New  York,  12  How. 

Pr.  (N.  Y.)  224;  Drought  v.  Curtiss,  8  How. 

Pr.  (N.  Y.)  56;  Johnston  v.  Pate,  95  N.  C. 

68;  State  v.  Kent,  4  N.  D.  577,  62  N.  W. 

631,  27  L.  R.  A.  686;  Columbus,  etc.,  R.  Co.  v. 

Mowatt,  35  Ohio  St.  284 ;  Kerlin  Bros.  Co.  v. 

Toledo,  20  Ohio  Cir.  Ct.  603,  11  Ohio  Cir. 

Dec.  56;  Pope  v.  Pollock,  1  Ohio  Cir.  Ct.  347, 

1  Ohio  Cir.  Dec.  193;  Thornton's  Estate,  5 
Ohio  S.  &  C.  PI.  Dec.  151,  7  Ohio  N.  P.  335; 
Richardson  v.  Augustine,  5  Okla.  667,  49 
Pac.  930;  In  re  Brown,  2  Okla.  590,  39  Pac. 
469;  Reed  v,  Penrose,  2  Grant  (Pa.)  472; 
Seattle,  etc.,  R.  Co.  v.  O'Meara,  4  Wash.  17, 
29  Pac.  835;  State  r.  Board  of  State  Can- 
vassers, 36  Wis.  498;  Kent  v.  U.  S.,  113  Fed. 
232,  51  C.  C.  A.  189. 

Construed  not  to  mean  "  must  "  in  Blair  v. 
Murphree,  81  Ala.  454,  456,  2  So.  18;  Coop- 
ers V.  San  Jose,  55  Cal.  599;  State  v.  Wil- 
liams, 4  Ida.  502,  42  Pac.  511;  Union  School 
Dist.  No.  6  V.  Sterricker,  86  111.  595;  Kelly 
V.  Morse,  3  Nebr.  224 ;  Talmage  v.  Third  Nat. 
Bank,  91  N.  Y.  531;  Morse  v.  Press  Pub.  Co., 
71  N.  Y.  App.  Div.  35 1;  75  N.  Y.  Suppl.  976; 
Reynolds  v.  Union  Free  School  Dist.  Bd.  of 
Education,  33  N.  Y.  App.  Div.  88,  53  N.  Y. 
Suppl.  75;.  Cooke  v.  State  Nat.  Bank,  50 
Barb.  (N.  Y.)  339,  3  Abb.  Pr.  N.  S.  339 
[affirmed  in  52  N.  Y.  96,  11  Am.  Rep.  667]; 
Columbia  Bank  v.  Jackson,  4  N.  Y,  Suppl. 
433;  Buffalo,  etc.,  Plank  Road  Co.  v.  Lan- 
caster Highway  Com'rs,  10  How.  Pr.  (N.  Y.) 
237;  Deane  v.  Willamette  Bridge  Co.,  22 
Oreg.  167;  29  Pac.  440,  15  L.  R.  A.  614; 
In  re  Carter,  3  Oreg.  293;  Reitz  v.  Thomas, 
13  Pa.  Co.  Ct.  315;  Atlantic,  etc.,  R.  Co.  v. 
Peake,  87  Va.  130,  12  S.  E.  348 ;  Market  Nat. 
Bank  v.  Hogan,  21  Wis.  317. 

Shall  —  Construed  to  mean  "  shall "  in 
Hoppe  V.  Hoppe,  (Cal.  1894)  36  Pac.  389; 
Demartin  v.  Demartin,  85  Cal.  71,  24  Pac. 
594;  Ballentine's  Estate,  45  Cal.  696;  Cooke 
r.  Spears,  2  Cal.  409,  56  Am.  Dec.  348; 
Pueblo  County  v.  Smith,  22  Colo.  534,  45 
Pac.  357,  33  L.  R.  A.  465;  State  v.  Richards, 
74  Conn,  57,  49  Atl.  858;  Vason  v.  Augusta, 
38  Ga.  542;  Chicago,  etc.,  R.  Co.  v.  People, 
163  111.  616,  45  N.  E.  122;  Peotone,  etc., 
Drainage  Dist.  No.  1  v.  Adams,  163  111.  428, 
45  N.  E.  266;  Chicago  Pub.  Stock  Exch.  v. 
McClaughry,  148  HI.  372,  36  N.  E.  88;  St. 
Louis,  etc.,  R.  Co.  v.  Teters,  68  111.  144; 
Cairo  v.  Campbell,  116  HI.  305,  5  N.  E.  114, 
8  N.  E.  688;  James  v.  Dexter,  112  HI.  489; 
Schuyler  County  r.  Mercer  County,  9  111.  20 ; 


Rothschild  V.  New  York  L.  Ins.  Co  97  HI 
fPP-  547;  Phillips  V.  Fadden,  125  Mass! 
198;  Com.  V.  Smith,  111  Mass.  407;  Wor- 
^P''-''''^^  Schlesinger,  10  Gray  (Mass.) 
166;  Mame  v.  Gould,  11  Mete.  (Mass.)  220- 
Freud  i:.  Wayne  Cir.  Judge,  131  Mich.  606' 
92  N.  W.  109;  McBrian  v.  Grand  Rapids,  56 

f^  M-       ?«l^o.^I;  ^'  Hob^rt, 

35  Mmn.  185,  28  N.  W.  222 ;  State  v.  With- 
row,  (Mo.  1891)  24  S.  W.  638;  State  v. 
Laughlm,  73  Mo.  443;  Western  Travelers' 
Acc.  Assoc.  V.  Taylor,  62  Nebr.  783,  87  N  W 
950;  State  v.  Buffalo  County,  6  Nebr  454- 
People  f.  Buffalo  County,  4  Nebr.'  150  i 
Walleys  Estate,  11  Nev.  260;  Bufford  r 
Johnson,  34  N  H  489;  People  v.  Livingston 
County,  68  N.  Y.  114;  People  v.  Otsego 
County,  51  N.  Y.  401;  Williams  v.  People  24 
^-    \-   405;    Carter   v.   Barnum,   24  Misc 

Case    11  Abb.  Pr.    (N.  Y.)    90;  People  v. 

?nT  ^57'  43  Am!^  Dec. 

704;  Smith  i\  Kmg,  14  Oreg.  10,  12  Pac  8- 
In  re  Carter,  3  Oreg.  293;  Walton  v.  Walton', 
96  Tenn.  25,  33  S.  W.  561 ;  Barnes  v.  Thomp- 
son, 2  Swan  (Tenn.)  313;  Smisson  v.  State, 
71  Tex.  222,  9  S.  W.  112;  Central  Vermont 
R.  Co.  V.  Royalton,  58  Vt.  234,  4  Atl.  868- 
Sabin  V.  Kelton,  54  Vt.  283:  Lee  v.  Mutual 
Reserve  Fund  L.  Assoc.,  97  Va.  160,  33  S  E 
556 ;  Radford  v.  Fowlkes,  85  Va.  820,  8  S.  E. 
817;  Welsh  v.  Solenberger,  85  Va.  441,  8 
S.  E.  91;  Hutcheson  v.  Priddy,  12  Gratt. 
(Va.)  85;  Bean  v.  Simmons,  9  Gratt.  (Va  )* 
389;  Buena  Vista  Freestone  Co.  v.  Parrish 
34  W.  Va.  652,  12  S.  E.  817;  Rock  Island 
County  V.  U.  S.,  4  Wall.  (U.  S.)  435,  18 
L.  ed.  419;  Winsor  Coal  Co.  v.  Chicago,  etc., 
R.  Co.,  52  Fed.  716;  In  re  Patterson,  18  Fed. 
Cas.  No.  10,815,  1  Ben.  508. 

Construed  not  to  mean  "shall"  in  People 
V.  Henderson,  12  Colo.  369,  21  Pac.  144  •  Cald- 
well V  State,  34  Ga.  10;  Dawson  v.  Black, 
148  111.  484,  36  N.  E.  413;  Vigo  County  v. 
Davis,  136  Ind.  503,  36  N.  E.  141,  22  L.  R.  A. 
515;  Allen  v.  Wells,  22  Ind.  118;  Cross  v. 
Pearson,  17  Ind.  612;  Ridley  r.  Ridley,  24 
Miss.  648;  State  v.  St.  Louis,  158  Mo.  505 
59  S.  W.  1101;  State  v.  Schuchmann,  133  Mo. 
Ill,  33  S.  W.  35,  34  S.  W.  842;  Atchison, 
etc.,  R.  Co.  V.  Lawler,  40  Nebr.  356,  58  N.  W. 
968;  Rogers  v.  Bo  wen,  42  N.  H.  102;  In  re 
Goddard,  94  Y.  544;  State  r.  Budd,  65 
Ohio  St.  1,  60  N.  E.  988;  Echols  v.  Brennan, 
99  Va.  150,  37  S.  E.  786;  Ailstock  v.  Page, 
77  Va.  386;  Boiling  i'.  Petersburg,  3  Rand. 
(Va.)  563. 

"Must"  or  "  shall" —  Construed  to  mean 
"must"  or  "shall"  in  State  v.  Neuner,  49 
Conn.  232;  Rockwell  r.  Clark,  44  Conn.  534; 
Birdsong  v.  Brooks,  7  Ga.  88 ;  Young  v. 
Carey,  184  111.  613,  56  N.  E.  960;  Ticknor  v. 
McCielland,  84  111.  471;  Gillinwater  v.  Mis- 
sissippi, etc.,  R.  Co.,  13  111.  1 ;  Havens  v. 
Pope,  10  Kan.  App.  299,  62  Pac.  538;  Hill  v. 
Duncan,  110  Mass.  238;  Montana  Ore  Pur- 
chasing Co.  V.  Lindsay,  25  Mont.  24,  63  Pac. 
715;  People  i\  Brooklyn,  22  Barb.  (N.  Y.)^ 
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as  gathered  from  the  context,  as  well  as  the  language  of  the  particular  provision  ;  ^ 
and  it  is  always  used  in  a  permissive  sense  unless  necessary  to  give  effect  to  the 
intent  of  the' legislature.^^  So  too  in  various  other  instruments  or  -writings  the 
word  has  been  construed  as  being  either  permissive  or  mandatory  according  to 
the  intent  of  the  parties  using  it.^^  (May  :  Indicating  Continuing  Guaranty,  see 
Guaranty.  Used  in  Statutes,  see  Statutes.) 


404;  Rumsey  v.  Lake,  55  How.  Pr.  (N.  Y.) 
339;  Grantman  v.  Thrall,  31  How.  Pr. 
(N.  Y.)  464;  Neuse  Mfg.  Co.  v.  Brower,  105 
N.  C.  440,.  11  S.  E.  313;  Jones  v.  Statesville, 
97  N.  C.  86,  2  S.  E.  346. 

Construed  to  mean  neither  "  must "  nor 
"shall"  in  Lovell  v.  Wheaton,  11  Minn.  92; 
Skinner  v.  Tibbitts,  13  N.  Y.  Civ.  Proc.  370; 
Perkins  f.  Butler,  42  How.  Pr.  (N.  Y.)  102; 
New  York,  etc.,  R.  Co.  v.  Coburn,  6  How.  Pr. 
(N.  Y.)  223;  King  Real  Estate  Assoc.  v. 
Portland,  23  Oreg.  199,  31  Pac.  482;  Eco  p. 
Lowrie,  4  Utah  177,  7  Pac.  493;  Cutler  v. 
Howard,  9  Wis.  309. 

55.  Kansas  Pac.  R.  Co.  v.  Reynolds,  8 
Kan.  623,  628;  Moies  f.  Economical  Mut.  L. 
Ins.  Co.,  12  R.  I.  259,  262 ;  Colby  University 
V.  Canandaigua,  69  Fed.  671,  673. 

56.  People  v.  Syracuse,  59  Hun  (N.  Y.) 
258,  260,  12  N.  Y.  Suppl.  890  [affirmed  in 
128  N.  Y.  632,  29  N.  E.  146]. 

57.  Chicago,  etc.,  R.  Co.  v.  Meech,  163  111. 


305,  315,  45  N.  E.  290  (construed  as  synony- 
mous with  ''should"  in  an  instruction); 
Weymouth  v.  Penobscot  Log  Driving  Co.,  71 
Me.  29,  38  (in  the  charter  of  a  logging  com- 
pany, as  permissive)  ;  Hall  r.  Wabash  R.  Co., 
80  Mo.  App.  463,  471  (in  instructions  to  the 
jury,  as  permissive)  ;  Ellis  v.  Aldrich,  70 
N.  H.  219,  222,  47  Atl.  95  (in  a  will,  as  im- 
perative) ;  Matter  of  Thirty-Fourth  St.  R. 
Co.,  2  How.  Pr.  N.  S.  (N.  Y.)  369,  377  (in 
constitutional  provision,  as  permissive)  ;  Mc- 
Intyre  t\  Mclntyre,  123  Pa.  St.  323,  329,  16 
Atl.  783,  10  Am.  St.  Rep.  529  (in  a  will,  ?s 
precatory)  ;  McClain  v.  Williams,  10  S.  D. 
332,  334,  73  N.  W.  72,  43  L.  R.  A.  287  (in 
constitutional  provision,  as  permissive)  ; 
Fleming  v.  Appleton,  55  Wis.  90,  92,  12  N.  W. 
462  (in  a  city  charter,  as  imperative)  ;  The 
Mary  M.  Hogan,  17  Fed.  813,  814  (in  a  rule 
of  admiraltv,  as  permissive)  ;  Entwisle  v. 
Dent,  1  Exch.  812,  18  L.  J.  Exch.  138  (in  a 
letter,  as  imperative ) . 
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1.  DEFINITION. 

Mayhem  at  common  law  is  defined  as  the  violently  depriving  another  of  the 
use  of  such  of  his  members  as  may  render  him  less  able  in  fighting  to  defend 
himself  or  to  annoy  his  adversary.^ 


1.  4  Blackstone  Comm.  20G;  1  East  P.  C. 
393.  It  is  similarly  defined  in  Com.  v. 
Newell,  7  Mass,  245,  246 ;  State  v.  Johnson. 
58  Ohio  St.  417,  423,  51  N.  E.  40,  65  Am. 
St.  Rep.  769;  Com.  v.  Porter,  1  Pittsb.  (Pa.) 
502,  505 ;  Terrell  v.  State,  86  Tenn.  523,  525, 
8  S.  W.  212. 


Glanville  defines  mayhem  as  "  the  break- 
ing of  any  bone  or  injuring  the  head  by 
wounding  or  abrasion."  Foster  r.  People,  50 
N.  Y.  598,  605,  1  Cow.  Cr.  508. 

Maim  and  mayhem  are  equivalent  terms 
at  common  law  and  mean  the  same  thing. 
State  V.  Johnson,  58  Ohio  St.  417,  51  N.  E, 
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II.  NATURE  AND  ELEMENTS. 

A.  In  General.    The  crime  was  a  felony  at  tlie  ancient  common  law,^  but 

whether  it  was  so  regarded  at  common  law  after  the  retaliatory  punishment  was 
superseded  by  fine  and  imprisonment  ^  the  authorities  are  not  in  accord.*  The 
nature  of  the  offense  has  since  been  fixed  by  various  statutory  provisions  as  a 
felony  both  in  England  and  the  United  States,^  or  a  misdemeanor,  according  to 
the  gravity  of  the  injury  against  wliich  the  statute  provides  or  the  circumstances 
under  which  the  injury  is  inflicted.^ 

B.  Intent  —  Malice  and  Premeditation  —  l.  In  General.  At  common  law 
an  indictment  for  mayhem  could  be  supported  only  when  the  act  was  done  with 
malice,'^  and  under  the  Coventry  Act^  the  deed  must  have  been  committed  of 
malice  aforethought  and  of  a  deliberate  and  premeditated  design  to  do  an  injury 
of  tiie  sort  described  ;  ^  but  the  malicious  intention  need  not  have  been  directed 
against  any  particular  person/^  and  althougli  the  statute  provided  against  the 
particular  acts  "  with  intention  to  maim  or  disfigure,"  yet  if  the  intent  was  of  a 
higher  nature,  as  to  murder,  and  in  the  attempt  the  offender  did  not  kill  but  only 
maimed,  it  was  an  offense  within  the  act.^^    So  under  the  American  statutes  the 


40,  65  Am,  St.  Rep.  769.  See  also  Guest  v. 
State,  19  Ark.  405. 

2.  Molette  v.  State,  49  Ala.  19;  Com.  c. 
Newell,  7  Mass.  245. 

3.  See  infra,  VI. 

4.  Felony. — Blackstone  classifies  the  crime 
at  common  law  as  a  felony,  although  he 
leaves  the  nature  of  the  offense  Ir  doubt  after 
the  punishment  memhrum  pro  memhro  was 
changed  by  saying  that  after  this  punishment 
went  out  of  use  "  by  the  common  law,  as  it 
for  a  long  time  stood,  mayhem  was  only 
punishable  with  fine  and  imprisonment;  un- 
less perhaps  the  offence  of  mayhem  by  castra- 
tion, which  all  our  old  writers  held  to  be  fel- 
ony." 4  Blackstone  Comm.  205.  East  says 
that  all  maims  were  said  to  be  felony  anciently 
because  the  offender  had  judgment  of  the  loss 
of  the  same  member  he  had  occasioned,  but 
that  afterward  the  judgment  was  fine  and 
imprisonment,  from  which  the  offense  seems 
to  have  been  afterward  considered  more  in 
the  nature  of  an  aggravated  assault.  1  East 
P.  C.  393.  But  he  classes  the  offense  as  a 
"  felony,  punishable  by  Fine  and  Imprison- 
ment." 1  East  P.  C.  392.  In  Com.  v.  Porter, 
1  Pittsb.  (Pa.)  502,  504,  it  was  held  that 
the  offense  was  always  a  felony  at  common 
law  and  that  it  was  so  in  Pennsylvania; 
that  the  discord  in  the  authorities  comes  from 
early  misquotations  of  Coke  as  defining  the 
offense  as  "  under  all  felonies  and  above  all 
other  inferior  offences,"  whereas  his  language 
is  (as  appears  from  1  Coke,  1st  Am.  ed.  from 
19th  London  ed.  p.  127):  "This  offence  of 
mayhem  is  under  all  felonieo  deserving  death, 
and  above  all  other  inferior  offences."  See 
also  1  East  P.  C.  393. 

Misdemeanor. —  But  it  has  been  regarded 
as  of  a  lower  grade  than  felony  at  common 
law  after  the  punishment  was  changed,  except 
in  the  one  instance  of  mayhem  by  castration. 
Adams  v.  Barrett,  5  Ga.'  404  (holding  that 
mayhem,  at  common  law,  was  not  a  felony, 
because  there  was  no  judgment  of  forfeiture 
either  of  lands  or  goods  and  therefore  it  is  not 
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one  of  those  offenses  for  which  it  is  neces- 
sary for  the  injured  party  to  prosecute  the 
criminal  to  conviction  or  acquittal  before  he 
is  entitled  to  his  action  for  damages)  ;  Com. 
V.  Newell,  7  Mass.  245;  Com.  v.  Lester,  2 
Va.  Cas.  198  (where  it  is  held  that  the  of- 
fense was  not  felony,  with  one  exception). 

Immaterial. —  In  Foster  f.  People,  1  Colo. 
293,  it'  was  held  that  the  question  whether 
the  offense  was  felony  or  misdemeanor  was 
important  only  with  reference  to  the  old  rule 
that  a  conviction  for  misdemeanor  could  not 
be  had  upon  an  indictment  for  felony,  which 
does  not  prevail  in  Colorado. 

5.  Molette  v.  State,  49  Ala.  18;  State  r. 
Nichols,  38  Ark.  550;  State  v.  Brown,  60  Mo. 
141;  Canada  i\  Com.,  22  Gratt.  (Va.)  899 
(malicious  cutting  and  wounding  with  in- 
tent to  maim)  ;  1  East  P.  C.  393.  And  see 
infra,  II,  C,  1. 

6.  See  Strawn  v.  State,  14  Ark.  549  (fel- 
ony under  the  statute,  but  a  maim  infiicted 
in  a  mutual  fight  is  not  a  maiming  but  an 
aggravated  assault)  ;  Carpenter  v.  People,  31 
Colo.  284,  72  Pac.  1072;  Foster  v.  People, 
1  Colo.  293  (under  a  provision  reducing  the 
offense  to  a  misdemeanor  when  the  injured 
person  was  assailant)  ;  State  v.  Holmes,  4 
Pennew.  (Del.)  196,  55  Atl.  343  (where  it 
appears  the  offense  was  a  felony  if  there  was 
a  lying  in  wait,  otherwise  a  misdemeanor)  ; 
State  V.  Fisher,  103  Ind.  530,  3  N.  E.  379 
(felony  where  the  maiming  is  with  malice, 
otherwise  "  simple  mayhem  " ) . 

7.  1  East  P.  C.  393. 

8.  See  infra,  II,  C,  1. 

9.  State  r.  Mairs,  1  N.  J.  L.  453;  1  East 
P.  C.  394,  398. 

10.  Rex  r.  Carroll,  Leach  C.  C.  66;  1  East 
P.  C.  396. 

Blow  aimed  at  another. —  If  a  blow  be  in- 
tended to  maim  one  and  by  accident  maim 
another  the  offense  may  be  committed.  1 
East  P.  C.  396  [citing  Wright's  Case,  Coke 
Litt.  127,  1  Hale  P.  C.  412,  11  Jac.  1]. 

11.  Hex  v.  Coke,  16  How.  St.  Tr.  54. 
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act  must  be  done  in  the  manner  and  with  the  intent  inhibited,  as  maliciously,  on 
purpose,  and  with  evil  intent ;  but  this  is  generally  all  that  is  necessary  under 
provisions  punishing  the  wilful,  intentional,  or  malicious  acts  prescribed ;  the  act 
is  maliciously  done  when  it  is  done  on  purpose  and  with  evil  intent  and  whether 
such  an  act  results  in  the  unlawful  purpose  intended  or  in  some  other  evil  or 
unlawful  purpose  makes  no  difference.^^  And  so  where  the  offense  is  simply 
the  unlawful  depriving  of  the  member,  etc.,  the  specific  intent  to  maim  is  not 
necessary,^^  nor  the  specific  intent  to  injure  as  to  a  particular  part  of  the  body  ; 
but  if  the  act  is  intentionally  done  from  which  the  resultant  inhibited  act  arises 
the  offense  is  complete.-^^  Sometimes  under  the  statute  the  injury  must  be 
wilfully  inflicted  with  the  intent  to  injure,  disfigure,  or  disable,  that  being  the 
offense  punishable  by  the  statute ;  ^®  but  this  intent  may  be  presumed  from  the 
act  of  maiming  unless  the  contrary  appears.^"^ 

2.  Premeditation  —  Lying  in  Wait  —  a.  In  General.  At  common  law  the  act 
might  have  amounted  to  mayhem  no  matter  hov/  sudden  the  occasion,^^  but  under 
the  Coventry  Act  there  not  only  must  have  been  malice  aforethought  but  by 
lying  in  wait  for  the  premeditated  purpose,^^  and  so  under  like  provisions  in 


12.  Molette  v.  State,  49  Ala.  18  (defining 
malice)  ;  State  v.  Abram,  10  Ala.  928;  State 
V.  Simmons,  3  Ala.  497  (as  distinguished 
from  accident)  ;  State  v.  Ma  Foo,  110  Mo.  7, 
19  S.  W.  222,  33  Am.  St.  Rep.  414  (where 
an  instruction  was  upheld  which  distinguished 
the  intent  from  mere  accident  and  permitted 
the  presumption  from  a  wilful  act  that  de- 
fendant intended  the  natural  consequences 
thereof)  ;  State  v.  Ormond,  18  N.  C.  119  (on 
purpose) . 

13.  Molette  State,  49  Ala.  18;  State  v. 
Simmons,  3  Ala.  497  (holding  that  a  ma- 
licious design  to  injure  is  meant)  ;  People  v. 
Wright,  93  Cal.  564,  29  Pac.  240  [distinguish- 
ing Godfrey  v.  People,  63  N.  Y.  207 ;  Tully  v. 
People,  67  N.  Y.  15,  both  of  which  were 
under  statutes  requiring  premeditated  de- 
sign evinced  by  lying  in  wait]  (holding  pre- 
meditation not  necessary )  ;  State  v.  Skidmore, 
87  N.  C.  509;  Davis  v.  State,  22  Tex.  App. 
45,  2  S.  W.  630  (presumption  of  intention  if 
such  means  are  used  as  would  result  in 
maiming) . 

Malice  is  implied  from  the  unlawful  act 

unless  circumstances  of  provocation  are  shown 
to  remove  the  presumption.  Baker  v.  State, 
4  Ark.  56;  Carpenter  v.  People,  31  Colo.  284, 
72  Pac.  1072;  Terrell  v.  State,  86  Tenn.  523, 
8  S.  W.  212  (under  a  statute  not  specifying 
that  the  act  should  be  done  with  intent  to 
maim)  ;  Worley  i;.  State,  11  Humphr.  (Tenn.) 
172. 

14.  Baker  f.  State,  4  Ark.  56;  Carpenter 
V.  People,  31  Colo.  284,  72  Pac.  1072;  Terrell 
V.  State,  86  Tenn.  523,  8  S.  W.  212;  Bowers 
V.  state,  24  Tex.  App.  542,  7  S.  W.  247,  5 
Am.  St.  Rep.  901. 

15.  Molette  v.  State,  49  Ala.  18. 

16.  State  V.  Hair,  37  Minn.  351,  34  N.  W. 
893;  Respublica  v.  Langcake,  1  Yeates  (Pa.) 
415  (holding  that  under  the  first  clause  of 
an  early  statute  there,  only  a  general  intent 
to  maim  was  necessary,  but  that  under  an- 
other clause  directed  particularly  against  put- 
ting out  the  eye,  a  specific  intent  to  pull  or 
put  out  the  eye  was  necessarv)  ;  Davis  v. 
State,  22  Tex.  App.  45,  2  S.  W.  630  (dis- 


tinguishing assault  with  intent  to  main  and 
the  offense  defined  as  maiming)  ;  State  V, 
Bloedow,  45  Wis.  279. 

17.  State  V.  Jones,  70  Iowa  505,  30  N.  W. 
750  (where  an  instruction  was  sustained 
which  charged  that  a  specific  intent  to  dis- 
figure was  an  essential  element  of  the  crime, 
and  that  such  intent  might  be  inferred  or 
presumed  if  the  act  which  caused  the  dis- 
figurement was  done  deliberately,  and  the  dis- 
figurement was  reasonably  to  be  apprehended 
as  the  natural  and  probable  consequence  of 
the  act,  but  that  they  ought  to  consider  all 
the  circumstances  of  the  transaction  in  de- 
termining whether  the  specific  intent  existed 
in  defendant's  mind  at  the  time,  or  whether 
he  did  the  act  deliberately)  ;  State  v.  Clark, 
69  Iowa  196,  28  K  W.  537;  State  v.  Hair, 
37  Minn.  351,  34  N.  W.  893;  State  v.  Girkin, 
23  N.  C.  121;  State  v.  Crawford,  13  N.  C. 
425;  State  v.  Evans,  2  N.  C.  281.  But  in 
State  V.  Cody,  18  Oreg.  506,  23  Pac.  891,  24 
Pac.  895,  it  was  held  that  where  the  injury 
was  inflicted  in  a  fight  which  arose  out  of  a 
sudden  heat  of  passion  the  offense  was  not 
committed.  The  statute  was  directed  against 
the  "  purposely  and  maliciously  "  doing  par- 
ticular acts,  and  the  court  proceeds  upon  the 
reasoning  of  Tully  v.  People,  67  N.  Y.  15, 
and  Godfrey  v.  People,  63  N.  Y.  207,  which 
were  upon  a  statute  expressly  requiring  pre- 
meditated design  evinced  by  lying  in  wait  or 
otherwise. 

18.  1  East  P.  C.  393. 

19.  State  V.  Mairs,  1  N.  J.  L.  453;  Rex  v. 
Tickner,  1  Leach  C.  C.  222,  where  the  injury 
arose  out  of  a  sudden  attack  unconnected 
with  any  premeditated  design  against  the 
person  and  it  was  held  not  to  be  within  the 
statute. 

One  need  not  rush  from  a  lurking  place 

in  order  to  come  within  the  meaning  of  the 
provision  requiring  a  lying  in  wait,  but  if 
after  forming  the  intention  to  maim  he  takes 
a  convenient  opportunity  of  deliberately  do- 
ing the  injury  it  is  sufficient.  State  r.  Mairs, 
1  N.  J.  L.  453;  Rex  v.  Mills,  1  Leach  C.  C. 
294. 
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American  statutes  requiring  a  lying  in  wait,^^  or  premeditation,^^  evinced  by  lying 
in  wait  or  otherwise,  under  which  the  existence  of  the  design  cannot  be  found 
from  the  mere  proof  of  the  commission  of  tlie  act.^^  On  the  other  liand  it  is  held 
that  the  malice  aff)rethought  may  be  implied  even  under  a  statutory  provision 
embracing  malice  aforethought,''^^  and  a  premeditated  design  is  not  necessary 
because  the  purpose  may  be  inferred  from  the  act,^*  and  so  tlie  premeditated 
design  may  be  inferred  from  tlie  nature  of  the  act  wliere  the  statute  does  not 
expressly  require  malice  aforethought  and  lying  in  wait.^^ 

b.  Where  Injury  Inflicted  in  Conflict.  Under  the  statutory  rule  that  there 
must  be  a  premeditated  design,  if  the  injury  arises  out  of  a  sudden  attack  uncon- 
nected with  any  premeditated  design,  against  the  person  the  offense  is  not  com- 
mitted.^^ On  the  other  hand  it  is  held  tiiat  even  while  the  act  must  be  done  with 
malice  aforethought  it  is  entirely  immaterial  at  what  period  of  time  the  design 
was  formed  and  in  other  cases,  under  provisions  which  are  fully  met  by  proof 
of  the  commission  of  the  act,  from  which  the  law  will  presume  that  it  was  done 
unlawfully  and  maliciously  unless  the  evidence  shows  the  contrary,  it  does  not 
matter  that  the  intent  was  formed  during  the  conllict.^^  Under  some  of  the  stat- 
utes guilt  is  excluded  when  the  act  is  done  by  "  change  medley,  sudden  affray  or 
adventure,"    or  in  a  fight.^ 

3.  Assault  With  Intent  to  Maim.  A  charge  of  the  commission  of  an  act  with 
intent  to  maim  cannot  be  supported  as  to  the  intent  charged  where  the  act  alleged 
does  not  constitute  a  maiming.^^  But  where  maiming  is  a  felony  an  assault  with 
intent  to  maim  is  an  assault  with  intent  to  commit  a  felony  under  a  statute  pun- 
ishing the  latter  offense,^^  and  sometimes  the  statute  provides  specifically  against 
certain  assaults,  as  shooting  at  or  shooting  a  person,  with  intent  to  maim,^  or  cut- 


20.  Respublica  v.  Langcake,  1  Yeates 
(Pa.)  415  (holding  that  the  malice  and  lying 
in  wait  need  not  be  expressly  proved  but  may 
be  collected  from  the  circumstances  of  the 
case  as  in  Rex  v.  Mills,  1  Leach  C.  C.  294), 
supra,  note  19;  Pennsylvania  v.  McBirnie, 
Add.  (Pa.)  28. 

21.  State  V.  Cody,  18  Oreg.  506,  23  Pac. 
891,  24  Pac.  895,  under  a  provision  requiring 
the  act  to  be  "  purposely  and  maliciously " 
done. 

22.  Premeditated  design  by  lying  in  wait 
or  otherwise. —  In  New  York  the  statute  re- 
quired premeditated  design  evinced  by  lying 
in  wait  or  otherwise.  The  design  must  pre- 
cede the  conflict.  Tully  v.  People,  67  N.  Y. 
15;  Godfrey  v.  People,  63  N.  Y.  207;  Burke 
V.  People,  4  Hun  (N.  Y.)  481. 

23.  State  v.  Irwin,  2  N.  C.  112. 

24.  State  v.  Simmons,  3  Ala.  497;  State 
V.  Girkin,  23  N.  C.  121;  State  v.  Crawford, 
13  N.  C.  425;  State  v.  Evans,  2  N.  C.  281. 
See  also  State  v.  Skidmore,  87  N.  C.  509. 

25.  U.  S.  V.  Gunther,  5  Dak.  234,  38 
N.  W.  79.  See  also  cases  cited  supra,  note 
16. 

26.  Tully  V.  People,  67  N.  Y.  15;  Godfrey 
V.  People,  63  N.  Y.  207;  Burke  v.  People,  4 
Hun  (N.  Y.)  481;  State  v.  Cody,  18  Oreg. 
506,  23  Pac.  891,  24  Pac.  895;  Rex  v.  Tickner, 
Leach  C.  C.  222. 

27.  State  v.  Simmons,  3  Ala.  497. 

28.  People  v.  Wright,  93  Cal.  564,  29  Pac. 
240 ;  state  v.  Skidmore,  87  N.  C.  509. 

Self  defense  see  infra,  IV. 

29.  37  Hen.  IV,  c.  6 ;  1  East  P.  C.  393. 

30.  Carpenter  t\  People,  31  Colo.  284,  72 
Pac.  1072;  Foster  v.  People,  1  Colo.  293,  in 
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both  of  which  cases  it  appears  that  the  stat- 
ute provides  that  n©  person  shall  be  found 
guilty  of  mayhem  where  the  fact  occurred 
during  a  fight  had  by  consent,  nor  unless  it 
appear  that  the  person  accused  shall  have 
been  the  assailant,  or  that  the  party  maimed 
had  in  good  faith  endeavored  to  decline  fur- 
ther combat,  etc. 

31.  Foster  v.  People,  50  N.  Y.  598  (where 
it  was  held  that  the  provision  of  the  statute 
was  intended  as  a  statutory  definition  of  the 
crime  of  mayhem,  and  that  the  term  included 
only  the  injuries  there  enumerated;  that  a 
blow  aimed  at,  and  delivered  on,  the  head, 
cannot  constitute  the  crime  of  assault  and 
battery  with  intent  to  maim)  ;  State  v.  John- 
son, 58  Ohio  St.  417,  51  N.  E.  40,  65  Am.  St. 
Rep.  769  (holding  that  a  count  in  an  indict- 
ment charging  defendant  with  maliciously 
biting  the  ear  of  another  with  intent  to  maim 
cannot  be  supported  as  to*  the  particular  in- 
tent charged ) .  See  also  Com.  v.  Lester,  2 
Va.  Cas.  198,  So  under  a  statute  against 
wounding  with  intent  to  maim  and  disable, 
it  was  held  that  there  was  no  proof  of  an 
intent  to  maim  and  disable,  as  the  blow  was 
aimed  at  the  head  of  the  prosecutor,  al- 
though it  would  have  been  otherwise  if  it  had 
been  aimed  at  his  arm  to  prevent  his  being 
able  to  use  it.  Reg.  i\  Sullivan,  C.  &  M.  209, 
41  E.  C.  L.  118.  Compare  Briggs'  Case,  1 
Lew.  C.  €.  61,  1  Moody  C.  C.  318. 

32.  State  v.  Brown,  60  Mo.  141;  State  v. 
Thompson,  30  Mo.  470. 

33.  State  v.  Elborn,  27  Md.  483;  Ride- 
nour  V.  State,  38  Ohio  St.  272.  See,  gen- 
erally for  aggravated  assaults,  Assault  and 
Battery,  3  Cyc.  1014. 
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ting  or  stabbing  with  such  intent ;  and  if  the  intent  to  maim  is  wanting  the 
offense  is  not  made  out,  although  there  may  have  been  an  assault.^^ 

C.  Nature,  Means,  and  Extent  of  Injury  — l.  nature  in  General.    If  the 

injury  disfigured  only  without  diminishing  tlie  victim's  corporal  abilities  it  did 
not  fall  witiiin  the  crime  of  mayhem  at  common  law.^®  The  offense  was  at  an 
early  date  regulated  and  enlarged  by  statutes  in  England  and  in  the  United 
States,  many  of  which  statutes  declare  what  acts  shall  constitute  maiming,  although 
some  of  the  acts  enumerated  amount  to  mayhem  at  common  law  and  some  do 
not,  the  blending  of  them  in  the  same  delinition  putting  all  of  them  on  the  same 
legal  footing,^^  as  under  provisions  directed  against  the  depriving  of  a  human 
being  of  a  member  of  his  body  or  disliguring  it  or  rendering  it  useless,  and  some- 
times expressly  defining  such  acts  so  resulting  as  mayhem  or  maiming,^^  or  making 


34.  See  Reg.  r.  Spooner,  6  Cox  C.  C.  392; 
Rex  V.  Murrow,  1  Moody  C.  C.  456;  Rex  v, 
Boyce,  1  Moody  C.  C.  29.  And  see  infra, 
II,  C,  1. 

35.  Reg.  V.  Abraham,  1  Cox  C.  C.  208. 
See  also  supra,  notes  13,  16. 

36.  Foster  r.  People,  50  N.  Y.  598,  1  Cow. 
Cr.  508;  Godfrey  v.  People,  5  Hun  (K  Y.) 
369  [reversed  in  63  N.  Y.  207,  on  question  of 
intent];  Com.  v.  Porter,  1  Pittsb.  (Pa.)  502; 
Terrell  r.  State,  86  Tenn.  523,  8  S.  W.  212; 
Chick  V.  State,  7  Humphr.  (Tenn.)  161;  1 
East  P.  C.  393,  where  it  is  said  that  upon 
this  distinction,  the  cutting  off,  disabling,  or 
weakening  a  man's  hand  or  finger,  or  strik- 
ing out  an  eye  or  foretooth,  or  castrating 
him,  or,  as  Lord  Coke  adds,  breaking  his 
skull,  are  said  to  be  maims;  but  the  cutting 
off  his  ear  or  nose  are  not  such  at  common 
law. 

37.  1  East  P.  C.  393,  where  the  early  acts 
are  shown,  the  first  being  that  of  5  Hen.  IV, 
c.  5,  to  remedy  a  mischief  which  then  pre- 
vailed of  beating,  wounding,  imprisoning,  or 
maiming  persons,  and  after  purposely  "  cut- 
ting their  tongues  or  putting  out  their  eyes," 
to  prevent  them  from  giving  evidence  against 
the  perpetrators,  the  offense  being  declared  a 
felony.  The  act  of  37  Hen.  VIII,  c.  6,  was 
directed  against  the  cutting  off  or  causing 
to  be  cut  off  an  ear. 

The  Coventry  Act,  being  the  act  of  22 
&  23  Car.  II,  c.  1,  and  called  the  Coventry 
Act  from  the  circumstances  of  its  having 
passed  on  occasion  of  an  assault  made  on 
Sir  John  Coventry  in  the  street,  and  slitting 
his  nose,  by  persons  who  lay  in  wait  for  him 
for  that  purpose,  in  revenge  as  was  supposed 
for  some  obnoxious  words  uttered  by  him  in 
parliament,  provided  "  that  if  any  person  or 
persons  shall,  on  purpose  and  of  malice  fore- 
thought, by  laying  in  wait,  unlawfully  cut 
out  or  disable  the  tongue,  put  out  an 
eye,  slit  the  nose,  cut  off  a  nose  or  lip, 
or  cut  off  or  disable  any  limb  or  member 
of  any  subject;  with  intention  in  so  doing 
to  maim  or  disfigure  him  in  any  the  man- 
ners before  mentioned;  that  then  the  per- 
son or  persons  so  offending,  their  counsellors, 
aiders,  and  abettors,  knowing  of  and  privy 
to  the  offence  as  aforesaid,  shall  be  declared 
to  be  felons,  and  suffer  death  as  in  cases  of 
felony  without  benefit  of  clergy."  But  not 
to  work  corruption  of  blood,  forfeiture  of 


dower,  or  of  the  lands  or  goods -of  the  of- 
fender.   1  East  P.  C.  394. 

Transverse  cut. —  The  slitting  of  the  nose 
was  not  confined  to  any  particular  form  or 
direction,  but  any  division  of  the  flesh  or 
gristle  of  the  nose,  whether  perpendicular  or 
transverse,  came  within  the  denomination  of 
a  slit  and  was  equally  a  disfiguring.  Rex 
V.  Carroll,  Leach  C.  C.  66;  Rex  v.  Coke,  16 
How.  St.  Tr.  54,  1  East  P.  C.  395. 

38.  See  the  various  statutes. 

Statute  exclusive. —  The  crime  of  mayhem 
includes  those  injuries  only  which  are  enu- 
merated in  the  statute.  Foster  v.  People,  50 
N.  Y.  598,  1  Cow.  Cr.  508 ;  Rex  v.  Lee,  Leach 
C.  C.  61. 

39.  Alabama— Molctte  v.  State,  49  Ala. 
18. 

Arkansas. —  State  v.  Nichols,  38  Ark.  550 
(biting  off  the  ear)  ;  Guest  v.  State,  19  Ark. 
405 ;  Baker  v.  State,  4  Ark.  56  ( holding  that 
it  is  sufficient  if  bodily  vigor  is  affected  by 
his  strength,  activity,  etc.,  being  decreased). 

California. —  People  v.  Wright,  93  Cal.  564, 
29  Pac.  240;  People  r.  Golden,  62  Cal.  542. 

Colorado. —  The  biting  off  of  an  ear  of  a 
human  being  falls  under  a  statute  against 
disabling  or  disfiguring  a  member  of  the 
bodj'.  Carpenter  v.  People,  31  Colo.  284,  72 
Pac.  1072;  Foster  v.  People,  1  Colo.  293. 

Dakota. —  LT.  S.  v.  Gunther,  5  Dak.  234,  38 
N.  W.  79. 

Geor^ria  — Kitchens  v.  State,  80  Ga.  810,  7 
S.  E.  209. 

loioa. —  Benham  v.  State,  1  Iowa  542. 

Kentucky. —  Swan  v.  Com,,  5  Ky.  L.  Rep. 
238,  tearing  off  an  ear  under  a  provision 
against  biting  or  slitting  off  an  ear. 

Neiv  Yorfc.— Tully  v.  People,  67  N.  Y.  15; 
Godfrey  v.  People,  5  Hun  369  [revo'sed  in  63 
N.  Y.  207  on  another  point],  holding  that  the 
external  ear  is  a  member  of  the  human  body 
within  the  meaning  of  the  statute  of  mayhem. 

Oregon. —  State  t'.  Vowels,  4  Oreg.  324. 

Tennessee. —  Terrell  v.  State,  86  Tenn.  523, 
8  S.  W.  212. 

Texas.—  Slattery  v.  State,  41  Tex.  619.  It 
is  maiming,  under  such  statute,  to  knock  out 
a  front  tooth,  as  it  is  a  member  of  the  body. 
High  V.  State,  26  Tex.  App.  545,  10  S.  W. 
238,  8  Am.  St.  Rep.  488. 

Virginia. —  Com.  v.  Lester,  2  Va.  Cas.  198. 

Wisconsiyi. —  Moore  V.  State,  3  Pinn.  373, 
4  Chandl.  168. 
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punisliable  maiming,  wounding,  or  disfiguring,  in  more  general  terms,^^  or  making 
punishable  certain  acts,  without  designating  the  offense,  including  such  as  would 
have  been  mayhem,  at  common  law,'*^  and  the  military  or  combative  importance 
of  the  organ  injured  or  destroyed  to  which  the  old  common  law  had  special 
regard  is  of  no  significance/^ 

2.  Means.  The  statute  against  depriving  a  person  of  the  use  of  a  limb,  etc., 
may  be  violated  by  whatever  instrument  or  means  it  is  done.''^ 

3.  Extent  of  Injury.  Where  the  inhibition  is  directed  against  an  injury  whicli 
disfigures,  it  is  not  necessary  that  the  whole  member  should  be  mutilated  or 
detached  if  the  injury  impairs  comeliness ;  but  the  cutting  or  biting  ofi:  of  a 
small  portion  of  the  member  which  does  not  disfigure  the  person,  and  could  only 
be  discovered  by  close  inspection,  or  examination,  when  attention  is  directed  to 
it,  will  not  constitute  mayhem  under  the  statute.^^  Under  a  provision  defining 
maim  as,  among  other  acts,  the  depriving  one  of  any  member  of  his  body,  if  the 
act  is  once  completely  committed  the  offense  is  not  the  less  complete  because  the 
member  was  put  back  and  grew  to  its  proper  place,'^^  but  it  is  held  that  by  dis- 
abling a  limb  or  member,  the  statute  contemplates  a  permanent  injury,  not  a'mere 
temporary  disabling.^^ 


,  United  States. —  U.  S.  v.  Scroggins,  27  Fed. 
Cas.  No.  16,243,  Hempst.  478. 

See  34  Cent.  Dig.  tit.  "Mayhem,"  §§  3,  4. 
Act  with  intent  to  maim  not  mayhem. — 
But  in  Com.  v.  Newell,  7  Mass.  245,  it  is 
held  that  in  a  statute  declaring  that  if  any 
person  with  malice,  etc.,  and  with  an  inten- 
tion to  maim  and  disfigure,  shall  unlawfully 
cut  off  an  ear  of  another,  he  shall  be  pun- 
ished, etc.,  the  word  "  maim  "  is  used  in  the 
popular  sense  of  "  mutilated,"  and  not  as 
synonymous  with  the  technical  word  "  may- 
hem," as  the  statute  does  not  make  the  cut- 
ting off  the  ear  mayhem,  but  only  punishes 
the  act  defined. 

40.  State  v.  Vaughn,  164  Mo.  536,  65 
S.  W.  236. 

Similar  statutes  in  England. —  See  Eeg,  r. 
Spooner,  5  Cox  C.  C.  392;  Rex  v.  Boyce,  1 
Moody  C.  C.  29;  9  Geo.  IV,  c.  31,  §  12;  43 
Geo.  Ill,  c.  58,  §  1;  rVict.  c.  85,  §  4. 

To  constitute  a  wound  under  the  English 
statute  (1  Vict.  c.  85,  §  2)  for  wounding, 
etc.,  with  intent  to  maim  or  disable,  it  was 
held  that  the  whole  skin  must  be  broken. 
Reg.  V.  McLoughlin,  8  C.  &  P.  635,  34  E.  C.  L. 
934;  Rex  v.  Wood,  4  C.  &  P.  381,  19  E.  C.  L. 
564.  But  where  the  skin  was  divided  by 
throwing  a  sledge-hammer  it  was  a  wound- 
ing within  9  Geo.  IV,  c.  31,  §§  11,  12,  al- 
though the  sledge-hammer,  from  being  blunt, 
was  not  an  instrument  calculated  to  inflict 
a  wound.  Rex  v.  Withers,  4  C.  &  P.  446, 
1  Moody  C.  C.  294,  19  E.  C.  L.  595.  And 
there  need  be  no  effusion  of  blood.  Reg.  v. 
Smith,  8  C.  &  P.  173,  34  E.  C.  L.  673.  So 
under  the  act  9  Geo.  IV,  a  charge  of  wound- 
ing with  intent  to  disfigure  cannot  be  sup- 
ported by  proof  of  the  throwing  of  vitriol 
into  the  face  of  the  injured  person,  as  this 
is  not  a  wounding.  Rex  v.  Murrow,  1  Moody 
C.  C.  456.  ^ 

41.  State  V.  Cody,  18  Oreg.  506,  23  Pac. 
891,  24  Pac.  895;  State  v.  Vowels,  4  Oreg. 
324,  which  cases  hold  that  the  statute  ex- 
tends the  law  of  mayhem  as  it  existed  at 
common  law,  although  it  does  not  use  the 
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name  except  in  the  title  of  the  chapter  of 
the  code  covering  the  matter. 

42.  Kitchens  v.  State,  80  Ga.  810,  7  S.  E. 
209. 

43.  Baker  v.  State,  4  Ark.  56;  U.  S.  v. 
Scroggins,  27  Fed.  Cas.  No.  16,243,  Hempst. 
478.  See  also  Carpenter  v.  People,  31  Colo. 
284,  72  Pac.  1072. 

Biting  off  the  nose  is  held  to  be  a  cutting 
off,  within  the  meaning  of  the  statute  of  New 
Jersey.  State  v.  Mairs,  1  N.  J.  L.  453.  But 
see  U.  S.  V.  Askins,  24  Fed.  Cas.  No.  14,471, 
4  Cranch  C.  C.  98,  for  a  different  construc- 
tion of  a  Virginia  statute. 

The  word  "  bite  "  is  not  equivalent  to  the 
word  "  slit,"  as  used  in  Cal.  Pen.  Code,  §  203, 
defining  "  mayhem,"  with  respect  to  slitting 
the  lip.  People  v.  Demasters,  105  Cal.  669, 
39  Pac.  35. 

Wounding  with  intent  to  maim. —  Under 
the  English  statute  9  Geo.  IV,  for  wound- 
ing with  intent  to  maim,  etc.,  the  character 
of  the  instrument  used  has  been  held  to  be 
immaterial,  and  a  kick  producing  a  wound 
will  be  sufficient.  Briggs'  Case,  1  Lew.  C.  C» 
61,  1  Moody  C.  C.  318.  See  also  Reg.  v. 
Duffill,  1  Cox  C.  C.  49.  But  see  Rex  v.  Harris, 
7  C.  &  P.  446,  32  E.  C.  L.  700;  Rex  v.  Stevens, 
1  Moody  C.  C.  409,  which  cases  confine  the 
wound  to  such  as  is  produced  by  some  instru- 
ment. Where  the  prisoner  struck  the  prose- 
cutor on  the  side  of  his  hat  with  an  air-gun, 
with  great  force,  by  which  the  prosecutor  was 
wounded,  but  the  wound  was  made  by  the 
violence  with  which  the  hat  was  struck,  the 
weapon  used  by  the  prisoner  never  coming 
in  contact  with  the  head  of  the  prosecutor, 
it  was  held  a  wounding.  Rex  v.  Sheard,  7 
C.  &  P.  846,  32  E.  C.  L.  903. 

44.  State  v.  Abram,  10  Ala.  928;  Hawaii 
V.  Gallagher,  9  Hawaii  587;  State  v.  Harri- 
son, 30  La.  Ann.  1329;  State  v.  Girkin,  23 
N.  C.  121. 

45.  State  v.  Abram,  10  Ala.  928. 

46.  Slattery  v.  State,  41  Tex.  619. 

47.  State  v.  Briley,  8  Port.  (Ala.)  472: 
Bex  v.  Boyce,  1  Moody  C.  C.  29,  under  the 
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D.  By  and  Upon  Whom  Committed/^  The  crime  may  be  committed  by  a 
white  man  on  the  body  of  a  slave/^  and  the  statutes  are  held  to  give  the  same 
protection  to  the  internal  organs  of  the  female  as  to  tlie  external  organs  of  the 
male.^  Under  early  English  statutes  which  were  directed  against  the  maiming 
of  others,  it  was  held  that  if  one  maimed  himself  or  procured  himself  to  be 
maimed,  both  he  and  the  party  by  whom  the  maim  was  effected  were  subject  to 
line  and  imprisonment.^^ 

III.  INDICTMENT.52 

A.  Allegation  of  Offense  in  General.  Where  the  statute  defines  what  acts 
sliall  constitute  the  offense  it  is  sufficient  to  allege  the  commission  of  such  acts  in 
the  terms  of  the  statute,^^  although  the  exact  language  need  not  be  employed  if 
equivalent  terms  are  used.^^  And  so  where  the  statute  prescribes  a  punishment 
for  maiming,  it  is  sufficient  to  allege  the  commission  of  acts  which  will  constitute 
maiming  as  defined. An  express  allegation  in  addition  tliat  in  so  disfiguring  or 
maiming  defendant  assaulted  the  injured  person  is  not  necessary .^^  At  the  com- 
mon law,  in  both  the  appeal  of  mayhem  and  the  indictment,  the  offense  must  be 
alleged  to  have  been  committed  feloniously,^^  and  so  the  offense  must  be  charged 
in  the  United  States,  where  it  is  regarded  as  a  felony  at  common  law  ;  but  it  is 
held  that  wliere  the  word  enters  into  no  part  of  the  definition  of  the  offense  as 
created  by  the  statute,  it  is  properly  omitted  in  the  indictment.^^ 

B.  Charge  of  Intent.  An  indictment  under 'a  statute  making  the  intent  or 
purpose  an  essential  element  of  the  offense  must  allege  such  intent,^^  or  pur- 


act  of  43  Geo.  Ill,  c.  58,  against  cutting, 
etc.,  with  intent  to  maim  and  disable. 

48.  Principals,  aiders,  and  accessaries  see 
Criminal  Law,  12  Cyc.  183  ct  seq. 

49.  Eskridge  v.  State,  25  Ala.  30;  Worley 
V.  State,  11  Humphr.  (Tenn.)  172;  Com.  v. 
Carver,  5  Rand.  (Va.)  G60,  shooting  with 
intent  to  maim,  etc. 

50.  Kitchens  v.  State,  80  Ga.  810,  7  S.  E. 
209  (holding  that  under  the  statute  defining 
mayhem,  and  punishing  injuries  to  the  pri- 
vate parts  not  amounting  to  castration,  the 
wilful  and  malicious  injuring,  wounding,  or 
disfiguring  the  private  parts  of  a  woman, 
with  intent  to  disfigure  them  is  mayhem  )  ; 
Moore  v.  State,  3  Finn.  (Wis.)  373,  4  Chandl. 
168. 

51.  1  East  P.  C,  296  [citing  Wright's 
Case,  Coke  Litt.  127,  1  Hale  P.  C.  412,  11 
Jac.  1],  where  the  maiming  is  eff"ected  that 
the  party  may  have  more  color  to  beg  or  to 
prevent  being  pressed  for  a  soldier. 

52.  Forms  of  indictment  see  State  t\  Bri- 
ley,  8  Port.  (Ala.)  472;  State  v.  Absence,  4 
Port.  (Ala.)  397;  Kitchens  v.  State,  80  Ga. 
810,  7  S.  E.  209;  State  v.  Vaughn,  164  Mo. 
536,  65  S.  W.  236;  State  v.  Munson,  76  Mo. 
109  (maiming  by  assault  with  weapon  likely 
to  produce  death,  under  statute)  ;  State  v. 
Mairs,  1  N.  J.  L.  453  (on  the  Coventry  Act)  ; 
State  V.  Evans,  2  N.  C.  281;  State  v.  Vowels, 
4  Oreg.  324;  Pennsylvania  v.  McBirnie,  Add. 
(Pa.)  28;  Com.  v.  Read,  4  Pa.  L.  J.  Rep. 
459,  10  Pa.  L.  J.  141;  Moore  v.  State,  3 
Pinn.  (Wis.)  373,  4  Chandl.  168;  Rex  v. 
Carroll,  Leach  C.  C.  66  (under  the  Coventry 
Act). 

For   general   matters,   as    laying  venue, 
time,  etc.,  see  Indictments  and  Informa- 
tions, 22  Cyc.  157. 
[101] 


Charge  embracing  lesser  offense  see  In- 
dictments AND  Informations,  22  Cyc.  376, 
et  seq. ;  466,  et  seq. 

53.  State  v.  Briley,  8  Port.  (Ala.)  472; 
State  V.  Absence,  4  Port.  (Ala.)  397;  Ride- 
nour  V.  State,  38  Ohio  St.  272,  shooting  with 
intent  to  maim. 

An  independent  proviso  need  not  be  nega- 
tived by  anticipating  circumstances  which 
under  the  proviso  would  reduce  the  crime 
to  a  lower  grade.  Foster  v.  People,  1  Colo. 
293 

54.  Tullv  V.  People,  67  N.  Y.  15. 

55.  Davis  V.  State,  22  Tex.  App.  45,  2 
S.  W.  630.  Under  a  statute  providing  a  pun- 
ishment where  any  person  "  shall  be  maimed, 
wounded,  or  disfigured  "  by  the  act  of  another 
under  circumstances  which  would  constitute 
murder  or  manslaughter  if  death  had  ensued, 
an  indictment  alleging  that  defendant  did 
unlawfully  assault  and  cut  with  a  knife 
prosecuting  witness,  whereby  he  was 
"  maimed,  wounded,  and  disfigured,  and  re- 
ceived great  bodily  harm,"  sufficiently  charges 
the  offense.  State  v.  Vaughn,  164  Mo.  536, 
65  S.  W.  236.  See  also  Jennings  v.  State,  9 
Mo.  862  [folloiced  in  State  v.  Magrath,  19 
Mo.  678]. 

56.  Benham  v.  State,  1  Iowa  542. 

57.  Com.  v.  Newell,  7  Mass.  245;  1  East 
P.  C.  401. 

58.  Com.  V.  Porter,  1  Pittsb.  (Pa.)  502. 
In  Com.  V.  Read,  4  Pa.  L.  J.  Rep.  459,  10 
Pa.  L.  J.  141,  it  is  held  that  whether  maj^- 
hem  be  felony  or  misdemeanor  it  is  properly 
charged  as  being  feloniously  done.  But  see 
Com.  r.  Lester,  2  Va.  Cas.  198. 

59.  State  v.  Absence,  4  Port.   (Ala.)  397. 

60.  1  East  P.  C.  402.  In  State  v.  Brilev, 
8  Port.  (Ala.)  472,  it  is  said  that  the  state- 
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pose,^^  and  tlie  intent  charged  must  be  to  accomplish  the  particular  result  against 
which  the  statute  is  directed.^^ 

C.  Charge  of  Premeditation  and  Malice.  Where  the  element  of  pre- 
meditated design  is  essential  the  indictment  must  allege  it,^^  but  the  circum- 
stances showing  it  need  not  be  alleged  and  the  act  must  be  alleged  to  have  been 
maliciously  and  wilfully  done  where  these  are  statutory  elements.^ 

D.  Nature  of  Injury.  An  indictment  for  a  common-law  maim  must  allege 
that  the  party  was  thereby  maimed,^^  notwithstanding  a  fixed  purpose  to  maim  is 
not  an  element  of  the  crime,^^  or  that  he  was  disfigured,^^  or  disabled  where  the 
statute  punishes,  as  an  offense,  a  disabliDg  or  disfiguring  by  the  infliction  of  cer- 
tain injuries.^^  But  the  nature  of  the  injury  need  not  be  set  forth  more  specifi- 
cally than  in  the  general  language  of  the  act."^*^  Conversely  under  a  statute 
which  prescribes  a  punishment  for  biting  or  slitting  the  tongue,  nose,  lip,  etc., 


ment  of  the  assault  and  battery  and  breaking 
the  arm  were  but  a  history  of  the  violence, 
which  could  have  been  omitted;  that  the 
superadding  the  intention  to  maim  is,  when 
examined,  nothing  more  than  a  reiteration 
of  the  idea  previously  conveyed  to  the  mind, 
by  the  words  "  on  purpose,  and  of  malice 
aforethought." 

Shooting  with  intent. —  An  indictment 
under  an  act  which  prohibits  unlawfully 
shooting  at  any  person,  etc.,  with  intent  to 
maim  must  charge  the  intent  with  which  the 
act  was  done  in  the  words  prescribed  in  the 
statute.   State  v.-  Elborn,  27  Md.  483. 

61.  State  V,  Ormond,  18  N.  C.  119. 

62.  State  %\  Johnson,  58  Ohio  St.  417,  51 
N.  E.  40,  65  Am.  St.  Rep.  769. 

63.  Tully  V.  People,  67  N.  Y.  15. 

64.  Tully  v.  People,  67  N.  Y.  15,  under  a 
statute  providing  against  certain  acts  com^ 
mitted  with  premeditated  design  evinced  by 
lying  in  wait  or  otherwise.  But  in  Respublica 
17.  Reiker,  3  Yeates  (Pa.)  282,  it  is  held  that 
the  indictment  should  contain  the  words 
"  lying  in  wait."  And  so  it  was  under  the 
Coventry  Act.  1  East  P.  C.  402. 

Different  grades  of  offense. —  Under  a  stat- 
ute in  Delaware  one  section  of  which  pro- 
vides that,  if  any  person  shall  maliciously 
and  by  lying  in  wait  deprive  any  person  of 
one  of  his  genital  members,  or  put  out  an 
eye,  etc.,  he  shall  be  deemed  guilty  of  a 
felony;  and  another  section  of  which  provides 
that  if  any  person  shall  maliciously,  without 
lying  in  wait,  maim  another,  he  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  fined, 
an  indictment  under  the  latter,  charging  de- 
fendant with  maiming  prosecutrix  by  throw- 
ing acid  into  her  eyes  and  injuring  one  of 
them,  was  held  not  objectionable  for  failure 
to  charge  that  the  offense  was  committed 
either  with  or  without  lying  in  wait.  State 
V.  Holmes,  4  Pennew.  (Del.)  196,  55  Atl. 
343. 

65.  See  Neblett  v.  State,  (Tex.  Cr.  App. 
1905)  85  S.  W.  813,  holding  that  an  indict- 
ment charging  that  defendant  made  an  as- 
sault on  the  prosecutor,  and  then  and  there 
unlawfully  and  maliciously  set  fire  to  a  can- 
non cracker  held  by  the  prosecutor,  which 
exploded,  and  destroyed  the  prosecutor's  hand, 
sufficiently  charged  that  the  hand  was  blown 
off  wilfully  and  maliciously. 

[III.B] 


Wound  less  than  mayhem.— In  Louisiana, 
where  the  indictment  charged  defendant  with 
"  feloniously "  inflicting  a  wound  less  than 
mayhem,  under  Act  (1888),  No.  17,  and 
omitted  the  words  "  maliciously  and  wilfully," 
as  contained  in  the  statutory  definition  of 
the  offense,  it  was  held  that  no  judgment 
could  be  entered  upon  the  plea  of  guilty,  as 
the  indictment  charged  no  offense  against  the 
law.  State  v.  Watson,  41  La,  Ann.  598,  7 
So.  125. 

66.  Guest  V.  State,  19  Ark.  405;  Com.  r. 
Newell,  7  Mass.  245;  Chick  v.  State,  7 
Humphr.  (Tenn.)  161. 

Designating  offense  generally  see  Indict- 
ments AND  Informations,  22  Cyc.  302. 

67.  Terrell  v.  State,  86  Tenn. '523,  8  S.  W. 
212. 

68.  Terrell  r.  State,  86  Tenn.  523,  8  S.  W. 
212. 

69.  Com.  V.  Lester,  2  Va.  Cas.  198, 
Equivalent  language. —  Tully  r.  People,  07 

N.  Y.  15,  holding  an  indictment  for  mayhem, 
under  a  statute  defining  the  crime  as  "  cut- 
ting off  or  disabling  any  limb  or  member 
of  another  intentionally,"  sufficient  which 
charges  that  the  accused  did  "  cut,  bite,  slit, 
and  destroy "  the  thumb  of  the  prosecutor, 
the  evidence  proving  that  the  thumb  was 
disabled,  since  the  word  "  destroy "  requires 
stronger  proof  than  the  statutory'  word  "  dis- 
able." 

70.  Kitchens  v.  State,  80  Ga.  810,  7  S.  E. 
209,  holding  that  an  allegation  that  the  per- 
son whose  private  parts  were  injured  was  a 
female  is  equivalent  to  a  direct  allegation 
that  the  injury  did  not  amount  to  castration. 

What  member  injured. —  In  charging 
actual  maim  the  indictment  should  set  forth 
what  member  was  actually  injured,  but  in 
charging  an  assault  with  intent  to  maim 
under  the  statute  it  is  not  necessary  to  set 
forth  the  manner  in  which  it  was  intended  to 
inflict  the  injury.  Ridenour  v.  State,  38  Ohio 
St.  272.  In  an  indictment  for  biting  off  an 
ear,  it  need  not  be  alleged  whether  it  was 
the  right  or  the  left  ear.  State  v.  Green,  29 
N.  C.  39. 

That  the  party  was  maimed  need  not  be  al- 
leged where  the  statute  contains  all  the  neces- 
sary ingredients  of  the  offense,  which  arc 
charged,  although  it  would  be  otherwise  if 
the  statute  merely  adopted  the  common-law 
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without  giving  a  name  to  the  offense,  the  fact  that  the  indictment  designates  the 
crime  as  mayhem  does  not  affect  the  vahdity  of  the  verdict.'^^  Where  the  statute 
punishes  specific  injuries  inflicted  with  intent  to  maim  and  disfigure,  it  is  not 
necessary  to  allege  that  the  accused  did  maim  and  disfigure,'^  or  to  descrihe  the 
instrument  used."^ 

E.  Alleg-ations  Under  Alternative  Provisions  —  Duplicity."^  Where  the 
words  of  the  statute  are  in  the  disjunctive,  witii  intent  to  maim  or  with  intent  to 
disfigure,  an  averment  of  either  is  suflftcient;^^  and  the  general  rule  is  applied' 
that  upon  a  statute  enumerating  disjunctively  several  offenses  connected  with  the 
same  transaction  and  with  tlie  intent  necessary  to  commit  the  offense,  they  may 
be  alleged  conjunctively  and  must  be  so  alleged  when  embraced  in  one  count. 

IV.  DEFENSE.^ 

Son  assault  demesne  is  a  good  defense  to  an  indictment  or  to  an  appeal  of 
mayhem  at  common  law,"^^  and  may  be  shown  under  the  modern  statutes  but 
the  defense  can  only  be  sustained  by  proof  that  the  resistance  was  in  proportion 
to  the  injury  offered.^ 

V.  Trial. 

A.  Evidence  and  Burden  of  Proof— l.  Burden  of  Proof.    As  in  other 
criminal  cases,  the  state  must  prove  every  element  of  tlie  offense  as  charged 
and  on  the  theory  that  the  burden  of  proof  never  shifts  it  is  erroneous  to  charge 
that  if  the  injury  is  found  to  have  been  inflicted  the  burden  is  on  defendant  to 


offense  without  defining  it.  State  v.  Absence, 
4  Port.  (Ala.)  397;  Guest  v.  State,  19  Ark. 
405. 

71.  Swan  r.  Com.,  5  Ky.  L.  Rep.  238.  An 
offense  made  punishable  by  Oreg.  Cr.  Code, 
§  527,  which  punishes  acts  like  those  in  the 
Coventry  Act,  may  be  denominated  mayhem 
in  indictments.  State  v.  Vowels,  4  Oreg. 
324. 

72.  U.  S.  V.  Gunther,  5  Dak.  234,  38  N.  W. 
79;  Com.  V.  Read,  4  Pa.  L.  J.  Rep.  459,  10 
Pa.  L.  J.  141. 

73.  Briggs'  Case,  1  Lew.  C.  C.  61,  1  Moody 
C.  C.  318. 

74.  See  Indictments  and  Informations, 
22  Cyc.  376  et  seq. 

75.  1  East  P.  C.  402. 

76.  Angel  i\  Com.,  2  Va.  Cas.  231,  where 
the  charge  was  "  shooting  with  intention  to 
maim,  disfigure,  disable,  and  kill."  See  also 
Derieux  v.  Com.,  2  Va.  Cas.  379. 

Several  means  of  commission. —  So  under 
a  statute  providing  several  means  in  the 
alternative  whereby  the  offense  may  be  com- 
mitted, an  indictment  may  charge  them  con- 
junctively as  one  offense,  as  that  the  accused 
"  did  slit,  cut  off  and  bite  off  the  ear."  State 
V.  Alley,  3  Heisk.  (Tenn.)  8.  See  also  Canada 
V.  Com.,  22  Gratt.  (Va.)  899;  Briggs'  Case, 
1  Lew.  C.  C.  61,  1  Moody  C.  C.  318,  proof 
of  either  means  sufficient. 

77.  Plea  in  criminal  cases  see  Criminal 
Law,  12  Cyc.  343  et  seq. 

78.  1  East  P.  C.  402,  where  it  is  said  that 
this  plea  is  confined  to  defense  of  person 
and  not  extended  to  defense  of  property, 
unless  the  defense  is  against  a  known  felony 
threatened  to  be  committed  with  violence 
against  his  property. 

79.  State  v.  Skidmore,  87  N.  C.  509. 


Wilfulness  of  slave. —  Under  a  statute  de- 
claring that  every  slave  "  who  shall  wilfully 
maim,  put  out  an  eye,  or  cut,  or  bite  off  the 
lip,  ear,  or  nose  of  any  white  person,  shall 
suffer  death,"  it  is  held  that  an  intentional 
and  unnecessary  mutilation,  by  a  slave,  of 
any  of  the  members  of  a  white  person,  enu- 
merated in  the  statute  as  constituting  may- 
hem will  be  "  wilfully  "  committed,  but  that 
if  the  slave  be  engaged  in  mortal  strife,  his 
adversary  armed  with  a  deadly  weapon,  and 
he  defenseless,  such  a  mutilation  will  not  be 
considered  as  having  been  wantonly  done 
when  it  would  be  deemed  wilful,  within  the 
meaning  of  the  act.  State  v.  Abram,  10  Ala. 
928. 

80.  People  v.  Wright,  93  Cal.  564,  29  Pac. 
240  (where,  under  the  statute,  a  premedi- 
tated design  being  unnecessary,  it  is  held  that 
the  fact  that  the  act  is  done  in  an  alterca- 
tion is  no  excuse  unless  it  was  done  in  self- 
defense,  and  under  circumstances  which  were 
at  the  time  unavoidable  to  prevent  the  in- 
fliction or  attempted  infliction  of  great  bodily 
harm  by  the  party  injured)  ;  Havden  v. 
State,  4  Blackf.  (Ind.)  546;  1  East  P.  C. 
402. 

81.  See  Criminal  Law,  12  Cyc.  379. 
Variance. —  When   the   indictment  alleges 

that  the  slave  who  was  maimed  belonged  to 
defendant's  wife,  while  the  evidence  shows 
that  defendant  himself  was  the  owner,  the 
variance  is  fatal;  the  allegation  of  owner- 
ship, being  a  material  part  of  the  descrip- 
tion of  the  slave,  must  be  proved  as  laid, 
in  order  to  identify  the  person  on  whom  the 
offense  was  committed,  thus  enabling  de- 
fendant to  prepare  his  defense,  and  making 
the  record  of  his  conviction  or  acquittal  a 
protection  against  a  second  indictment  for 
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show  that  it  was  inflicted  under  circumstances  making  it  justifiable.^^  So  where 
the  statute  is  against  an  act  committed  with  intent  to  maim,  the  intent  must  be 
proved  ;  but  where  tlie  intent  ma}^  be  inferred  from  the  act  proved,  further 
proof  need  not  be  adduced  to  show  intent.^^ 

2.  Admissibility  and  Sufficiency.  General  rules  of  evidence  are  applied  in 
admitting  evidence  on  the  trial  of  a  23i*osecution  for  mayhem  or  the  statutory 
maim  or  injuring  with  intent  to  maim.^^  Any  evidence  which  fairly  tends  to 
tlirow  light  upon  a  particular  issue  involved  may  be  considered.^^  It  is  error  to 
reject  evidence  showing  that  the  act  was  not  wilfully  and  maliciously  done  where 
this  is  an  element  of  the  statutory  offense.^^ 

B.  Questions  Fop  Jury.  Whether  the  offense  has  been  committed  is  a  ques- 
tion for  the  jury,  and  this  includes  the  question  of  the  intent  or  wilfulness  of  the 
act  where  that  is  an  element  of  the  offense  and  whether  the  part  of  the  human 
body  mentioned  in  the  statute  is  a  member  of  the  body  has  been  held  to  be  a 
question  of  fact  for  the  jury.^^ 


the  same  offense.  Eskridge  v.  State,  25  Ala. 
30. 

82.  State  v.  Conahan,  10  Wash.  268,  38 
Pae.  996,  where  under  the  evidence,  however, 
it  was  held  that  the  error  was  without  preju- 
dice. But  in  State  v.  Skidmore,  87  N.  C. 
509,  it  is  held  that  where  the  injury  occurred 
in  a  fight  and  there  was  no  proof  as  to  the 
condition  of  the  parties  struggling  upon  the 
ground  beyond  the  proof  of  the  fight  itself, 
inasmuch  as  the  mutilation  was  admitted,  a 
charge  which  made  it  incumbent  on  defendant 
to  satisfy  the  jury  that  the  act  was  done  in 
his  necessary  defense  was  proper. 

Proof  of  lesser  offense  see  Indictments 
AND  Infokmations,  22  Cyc.  468. 

83.  Briggs'  Case,  1  Lew.  C.  C.  61,  1 
Moody  C.  C.  318.  An  indictment  under  the 
English  statute  43  Geo.  Ill,  for  cutting,  etc., 
with  intent  to  maim  and  disable,  is  not  sup- 
ported by  evidence  of  intent  to  produce  a 
temporary  disability.  Rex  v.  Boyce,  1  Moody 
C  C.  29 

84.  State  v.  Jones,  70  Iowa  505,  30  N.  W. 
750;  State  v.  Ma  Foo,  110  Mo.  7,  19  S.  W. 
222,  33  Am.  St.  Rep.  414  (sustaining  an 
instruction  which  permitted  the  presumption 
of  intention  from  the  act  but  in  which  the 
court  fully  warned  the  jury  of  the  presump- 
tion of  innocence  to  which  defendant  was 
entitled);  State  v.  Girkin,  23  N.  C.  121; 
State  i;.  Crawford,  13  N.  C.  425;  Davis  v. 
State,  22  Tex.  App.  45,  2  S.  W.  630.  So  in 
Reg.  V.  Smith,  8  C.  &  P.  173,  34  E.  C.  L. 
673,  the  court  left  it  to  the  jury  to  say 
whether  defendant  intended  to  do  that  which 
the  instrument  he  used  was  naturally  cal- 
culated to  produce. 

Extent  of  injury. —  Baker  X).  State,  4  Ark. 
56,  where  it  is  held  that  if  the  proof  shows 
that  the  injured  person  was  made  lame  it 
will  be  presumed  that  the  lameness  was  per- 
manent unless  the  contrary  is  made  to  ap- 
pear. 

85.  See  Criminal  Law,  12  Cyc.  379  et  seq. 
Evidence  of  ill-feeling  held  admissible  in 

State  V.  Fry,  67  Iowa  475,  25  K  W.  738. 

Evidence  of  threats  held  admissible  in 
People  V.  Demasters,  109  Cal.  607,  42  Pac. 
236;  State  v.  Fry,  67  Iowa  475,  25  N.  W. 
.738. 
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Evidence  of  violent  character  held  admis- 
sible under  the  charge  of  wounding  less  than 
mayhem  under  the  statute.  State  v.  Saun- 
ders, 37  La.  Ann.  389. 

86.  See  Eskridge  v.  State,  25  Ala.  30, 
holding  that  under  an  indictment  of  may- 
hem of  a  slave  in  shooting  him  in  the  leg, 
evidence  that  the  shot  "  seemed  to  go  to- 
gether making  a  continuous  wound "  is  ma- 
terial, and  an  instruction  submitting  it  to 
the  jury  to  look  to  the  character  of  the 
wound  for  the  purpose  of  determining 
.whether  the  accused  fired  with  a  view  of 
striking  and  disabling  the  leg  is  not  im- 
proper, and  the  jury  might  properly  con- 
sider the  circumstances  above  mentioned  as 
indicating  that  the  accused  was  close  to  the 
victim.  So  discharging  a  gun  at  the  prose- 
cutor at  such  a  distance  that  the  shot  only 
rattled  against  his  back  and  could  not  have 
injured  him  will  not  sustain  the  felonious 
charge  of  shooting  with  intent  to  maim.  Reg. 
f.  Abraham,  1  Cox  C.  C.  208. 

Sufficient  evidence  to  support  a  verdict  of 
guilty  see  State  v.  Fry,  67  Iowa  475,  25 
N.  W.  738;  State  v.  Hair,  37  Minn.  351,  34 
N.  W.  893;  Terrell  v.  State,  86  Tenn.  523,  8 
S.  W.  212j  where  the  testimony  of  the  ac- 
cused was  uncorroborated  as  to  provocation 
and  apprehension  of  danger  and  he  was  con- 
tradicted bv  other  witnesses. 

87.  Bowers  v.  State,  24  Tex.  App.  542,  7 
S.  W.  247,  5  Am.  St.  Rep.  901. 

88.  State  v.  Jones,  70  Iowa  505,  30  K  W. 
750  (as  to  w^hether  the  necessary  intent  ex- 
isted in  the  mind  of  the  accused  at  the  time 
of  the  act)  ;  Slattery  v.  State,  41  Tex.  619; 
Bowers  f.  State,  24  Tex.  App.  542,  7  S.  W. 
247,  5  Am.  St.  Rep.  901;  Reg.  v.  Smith.  8 
C.  &  P.  173,  34  E.  C.  L.  673;  Rex  v.  Coke, 
16  How.  St.  Tr.  54. 

Whether  there  was  premeditated  design 
by  lying  in  wait  or  otherwise  under  the 
statute  is  a  question  for  the  jury.  Tully  v. 
People,  67  N.  Y.  15. 

89.  Slattery  v.  State,  41  Tex.  619.  Com- 
pare the  cases  cited  supra,  note  39. 

Whether  a  corner  tooth  is  a  front  tooth  is 
a  question  of  fact  for  the  jury.  High  v. 
State,  26  Tex.  App.  545,  10  S.  W.  238,  8 
Am.  St.  Rep.  488. 
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C.  Instructions.  The  court  must  submit  all  questions  of  fact  to  the  jury 
and  cannot  presume  in  an  instruction  what  must  be  found  by  the  jury  as  a  fact.^*^ 
But  an  instruction  is  properly  refused  which  imposes  a  greater  burden  of  proof 
on  the  state  than  the  law  requires  of  it.^^  Notwithstanding  the  charge  of  may- 
hem or  the  particular  statutory  crime  involving  mayhem  or  attempt  to  maim, 
involves,  as  a  lesser  offense,  assault  and  battery,^^  where  the  only  question  presented 
by  the  facts  is  whether  or  not  defendant  committed  the  higher  offense  charged  in  the 
indictment,  the  court  should  refuse  to  instruct  upon  the  lesser  offense.^^ 

D.  Verdict.^''  A  verdict  of  guilty  must  be  certain  as  to  the  elements  specially 
found,^^  Where  the  accused  is  acquitted  of  the  larger  offense  cliarged  in  the 
indictment  and  found  guilty  of  a  lower  grade  embraced  in  such  charge,  the  ver- 
dict should  show  with  reasonable  certainty  that  the  jury  has  found  him  guilty  of  the 
offense  of  the  lesser  grade.^^ 

VI.  Punishment. 

At  the  ancient  common  law  the  accused  on  conviction  was  punished  by  the 
loss  of  the  same  member  of  which  he  had  caused  the  loss ;  but  later  this  went 
out  of  use  and  then  by  the  common  law  as  it  stood  for  a  long  time  the  offense 
was  punished  by  fine  or  imprisonment,^^  and  the  offense  came  to  be  regarded  in 


90.  Slattery  v.  State,  41  Tex.  619. 
Definition  of  elements., —  The  court  should 

define  the  terms  "  wilfully "  and  "  mali- 
ciously "  as  qualifying  the  inhibited  act. 
Bowers  r.  State,  24  Tex.  App.  542,  7  S.  W. 
247,  5  Am.  St.  Rep.  901.  See  also  State  v. 
Cook,  42  La.  Ann.  85,  7  So.  64  (where  it 
was  held  to  be  the  duty  of  the  court  to  de- 
fine the  word  "  maliciously "  in  the  statute 
as  inflicting  a  wound  less  than  mayhem)  ; 
State  i\  Ma  Foo,  110  Mo,.  7,  19  S.  W.  222, 
33  Am.  St.  Rep.  414  (where  an  instruction 
that  the  jury  should  find  defendant  guilty 
if  she  made  an  assault  with  intent  feloni- 
ously, on  purpose,  and  of  malice  aforethought, 
to  maim  the  boy,  and  in  pursuance  of  such 
intent  did  feloniously,  on  purpose,  and  of  her 
malice  aforethought,  throw  a  corrosive  fluid 
into  the  eyes  of  the  boy,  and  did  in  such 
way  put  out  his  eyes,  where  the  court  there- 
after correctly  defined  the  terms  "  malice," 
"malice  aforethought,"  and  "on  purpose"). 
In  State  v.  Munson,  76  Mo.  109,  in  a  prose- 
cution for  wounding  whereby  the  victim'  was 
maimed  under  the  statute,  it  was  held  that 
an  instruction  was  sufficient  which  permitted 
a  conviction  if  the  defendant  "  did  unlaw- 
fully assault,"  without  defining  the  term 
"  maliciously." 

91.  State  V.  Jones,  70  Iowa  505,  30  K  W. 
750,  holding  that  this  would  be  the  effect  of 
an  instruction  that  the  jury  would  not  be 
warranted  in  convicting  unless  there  was 
other  evidence  of  the  existence  of  intent  than 
the  mere  presumption  which  would  arise 
from  the  doing  of  the  act  or  the  manner  in 
which  it  is  done,  and  that  such  instruction 
is  properly  refused. 

92.  See  Criminal  Lam%  12  Cyc.  639  et  seq. ; 
Indictments  and  Informations,  22  Cyc. 
466. 

93.  Carpenter  v.  People,  31  Colo.  284,  72 
Pac.  1072.  See  also  People  v.  Stanton,  106 
Cal.  139,  39  Pac.  525. 

94.  Verdicts  generally  see  Criminal  Law, 
12  Cyc.  686  et  seq. 


95.  State  v.  Blcedow,  45  Wis.  279,  hold- 
ing that  upon  an  indictment  for  mayhem 
charging  the  specific  malicious  intent  which 
under  the  statute  was  an  essential  element,  a 
verdict,  "  guilty  as  charged  in  the  informa- 
tion, with  the  malicious  intent  as  implied  by 
law,"  was  not  sufficiently  certain  as  to  the 
intent. 

96.  Strawn  v.  State,  14  Ark.  549,  where 
on  an  indictment  for  mayhem  it  was  held 
that  a  verdict  "  not  guilty  as  charged  in  the 
within  indictment,  but  find  that  he  and  the 
within  named  .  .  .  fought  by  mutual  agree- 
ment "  should  have  shown  more  explicitly 
that  the  person  was  maimed,  yet  the  con- 
clusion is  reasonable  that  such  was  the  mean- 
ing and  intent  of  the  jury  and  the  verdict 
will  bear  that  construction  and  is  sufficient 
to  warrant  a  sentence  for  the  offense  of  the 
reduced  grade  under  a  proviso  in  the  statute 
where  the  maiming  occurs  in  a  fight  by  mu- 
tual agreement. 

Sufficient  verdict. —  On  an  indictment  for 
maliciously  stabbing  with  intent  to  maim, 
a  verdict,  "  guilty  of  unlawful  cutting,  as 
charged  in  the  within  indictment,"  was  held 
sufficient  as  a  finding  of  the  intent,  the  lan- 
guage used  having  reference  both  to  the 
cutting  and  to  the  intent,  Jones  v.  Com.,  31 
Graft.  (Va.)  830.  So  a  verdict,  "  not  guilty  of 
malicious  cutting  and  wounding  as  charged  in 
the  within  indictment;  but  guilty  of  an  as- 
sault and  battery  as  charged  in  the  within  in- 
dictment," was  held  to  show  sufficiently  an  ac- 
quittal of  the  felony  charged  and  a  conviction 
for  the  misdemeanor.  Canada  v.  Com.,  22 
Graft.  (Va.)  899. 

Conviction  of  lesser  offense  see  Indict- 
ments AND  Informations,  22  Cyc.  466  et  seq. 

97.  Com.  V.  Newell,  7  Mass.  245;  Foster 
V.  People,  50  N.  Y.  598,  1  Cow.  Cr.  508 ;  Com. 
V.  Porter,  1  Pittsb.  (Pa.)  502. 

98.  Com.  V.  Porter,  1  Pittsb.  (Pa.)  502. 
The  judgment  for  the  loss  of  a  member  went 
out  of  use  because  the  law  of  retaliation  was 
found  to  be  an  inadequate  rule  of  punishment 
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the  nature  of  an  aggravated  trespass,^^  until  by  statute  it  was  made  felony  and 
punishment  therefor  specifically  provided,^  and  in  the  United  States  the  punish- 
ment of  conviction  is  regulated  by  statute,  which  either  fixes  the  grade  of  the 
offense  and  assesses  the  punishment  or  merely  assesses  the  punishment.^ 


MAYOR.^  The  chief  governor,  magistrate,  or  otHcer  of  a  city  or  municipal 
corporation  ;  ^  the  chief  or  executive  magistrate  of  a  city  ;  ^  the  chief  judge  of  the 
city  court.^  (Mayor:  In  General,  see  Mujjicipal  Corporations.  Acknowledg- 
ment Before,  see  Acknowledgments.  Authority  —  To  Admit  to  Bail,  see  Bail; 
To  Take  Affidavit,  see  Affidavits.  Judicial  Power  and  Jurisdiction  —  In  Bas- 
tardy Proceeding,  see  Bastardy  ;  In  Civil  Action,  see  Justice  of  the  Peace  ; 
In  Criminal  Proceeding,  see  Criminal  Law.) 

MAYOR'S  COURT.  A  court  established  in  some  cities,  in  which  the  mayor  sits 
with  the  powers  of  a  police  judge  or  committing  magistrate  in  respect  to  offenses 
committed  within  the  city,  and  sometimes  with  civil  jurisdiction  in  small  causes, 
or  other  special  statutory  powers.^  (See,  generally.  Courts  ;  Justices  of  the 
Peace.) 

MAZA.    a  Hindustani  word  meaning  "  taste."  ^ 

M.  D.  The  initial  letters  of  the  phrase  Doctor  of  Medicine.'  (See,  generally, 
Physicians  and  Surgeons.) 


and  because,  upon  a  repetition  of  the  offense, 
the  penalty  could  not  be  repeated.    Adams  \j. 
Barrett,  5  Ga.  404;  4  Blackstone  Comm.  20G. 
99.  See  swgra,  4,  6,  37. 

1.  St.  5  Hen.  IV,  c.  5;  37  Hen.  VIII,  c.  6; 

22  &  23  Car.  II,  c.  1.  Under  the  last-men- 
tioned act,  the  oliense  defined  was  declared  to 
be  felony  and  the  penalty  prescribed  was 
death  as  in  the  case  of  felony  without  benefit 
of  clergy,  but  not  to  work  corruption  of 
blood,  forfeiture  of  dower,  or  of  the  loss  of 
goods  of  the  vendor.  1  East  P.  C.  393,  394. 
The  subject  was  also  regulated  by  statute 
7  &  8  Geo.  IV,  and  9  Geo.  IV,  and  later  by 
1  Vict.  85. 

2.  See  supra,  notes  4,  6,  37.  See  also  State 
V.  Ryder,  36  La.  Ann.  294,  where  the  punish- 
ment was  by  fine  and  imprisonment  with  or 
without  labor,  and  where  it  is  held  that 
under  another  statute  declaring  that  persons 
who  default  in  the  payment  of  a  fine  may  be 
sentenced  to  an  imprisonment  for  a  period 
not  exceeding  one  year,  one  receiving  the  ex- 
treme penalty  under  the  mayhem  statute  can- 
not be  sentenced  to  additional  punishment  at 
hard  labor  for  another  year  upon  default  in 
payment  of  the  fine. 

Change  in  punishment. — In  Clarke  v.  State, 

23  Miss,  261,  it  was  held  that  where  an  act 
changed  the  punishment  from  pillory  and  fine 
to  imprisonment  in  the  penitentiary,  and  pro- 
vided that  no  offense  committed  and  no  pen- 
alty or  forfeiture  incurred  prior  to  the  act 
should  be  affected,  the  act  did  not  operate  as 
a  pardon  for  offenses  previously  committed, 
and  that  upon  conviction  after  the  act  for  an 
offense  committed  prior  thereto  the  accused 
may  elect  whether  he  will  take  punishment 
under  the  old  or  new  act,  and  that  in  the  ab- 
sence of  an  election  he  should  be  punished 
by  the  act  in  force  when  the  offense  was  com- 
mitted. 

1.  Origin  and  history  of  term.— "  Mayor  " 
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{prcefectus  urhis),  anciently,  "  meyr,"  cdmes 
from  the  British  miret,  i.  e.,  custodire;  or 
from  the  old  English  word  "  maier,"  viz., 
potestas,  and  not  from  the  Latin  "  major." 
Jacob  L.  Diet,  [quoted  in  Waldo  v.  Wallace, 
12  Ind.  569,  577].  The  word  originally  meant 
"  an  overseer,  a  bailiff."  Webster  Diet. 
[quoted  in  Waldo  v.  Wallace,  supra]. 

2.  Bailey  Diet,  [quoted  in  Waldo  v.  Wal- 
lace, 12  Ind.  569,  577] ;  Jacob  L.  Diet,  [quoted 
in  Waldo  v.  Wallace,  supra] ;  Webster  Int. 
Diet,  [quoted  in  Crovatt  v.  Mason,  101  Ga. 
246,  253,  28  S.  E.  891;  Waldo  v.  Wallace, 
supra] . 

3.  Bouvier  L.  Diet,  [quoted  in  Waldo  v. 
Wallace,  12  Ind.  569,  577]. 

4.  Webster  Diet,  [quoted  in  Waldo  v.  Wal- 
lace, 12  Ind.  569,  577]. 

"  He  is  an  officer  of  the  city,  elected  by  the 
people  by  virtue  of  the  provision  of  the  char- 
ter." Starkweather  v.  Superior,  90  Wis.  612, 
618,  64  N.  W.  304. 

Mayor  and  aldermen  as  used  in  the  Georgia 
act  of  Sept.  26,  1883,  touching  the  town  of 
Reynolds,  is  synonymous  with  the  corporate 
name  and  style  "  Mayor  and  Council."  Gos- 
tin  V.  Brooks,  89  Ga.  244,  15  S.  E.  361. 

Avoiding  deed  for  duress  of  mayor  see  9 
Cyc.  453  note  66. 

5.  Black  L.  Diet. 

The  term  includes  any  court  organized  un- 
der the  legislature  pursuant  to  section  34  of 
article  5  of  the  constitution.  It  is  not  essen- 
tial that  the  court  should  be  presided  over 
by  a  mayor.  Such  courts  have  usually  been 
presided  over  by  a  mayor,  and  called  mayors' 
courts  in  this  state.  Ex  p.  Peacock,  25  Fla. 
478,  489,  6  So.  473. 

6.  In  re  Densham,  [1895]  2  Ch.  176,  179, 
188,  64  L.  J.  Ch.  634,  72  L.  T.  Rep.  N.  S.  614, 
12  Reports  283,  43  Wkly.  Rep.  515. 

7.  Townshend  v.  Grav,  62  Vt.  373,  375,  1& 
Atl.  635,  8  L.  R.  A.  112. 
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MEADOW.  Low  ground  adjacent  to  streams ;  ^  a  tract  of  low  or  level  land 
producing  grass  which  is  mowed  for  hay  ;^  cultivated  land  growing  grass  sowed 
thereon ;  tillable,  mowing,  or  grass  land,  exclusive  of  uninclosed  woodlands.^^ 
(See  Emblements  ;  Field  ;  and,  generally,  Crops.) 

MEAL.  The  pulverized  grain  ground  but  unbolted  food  that  is  eaten  to 
satisfy  the  requirements  of  hunger.^^  (See,  generally.  Innkeepers  ;  Intoxicating 
Liquors  ;  Mills.) 

Mean.    As  a  noun,  the  middle  between  two  extremes  ;  and  that  either  in  time 
or  dignity. As  a  verb,  to  have  in  mind,  view,  or  contemplation,  to  intend. 
(See  Mesne.) 

Meander.^®  To  follow  a  winding  or  flexuous  course.^'  (See,  generally, 
Boundaries.) 

MEANS.^^  In  one  sense,  that  which  produces  a  result ;  that  through  or  by 
the  help  of  which  an  end  is  attained  ;  an  immediate  agency  or  measure  ;  Cause,*'^^ 


8.  Scott  r.  Willson,  3  N.  H.  321,  322. 

9.  Black  L.  Diet.  Vquoted  in  State  f.  Crook, 
132  N.  C.  1053,  1057,  44  S.  E.  32]. 

The  term  is  applied  to  the  tracts  which 
lie  above  the  shore  and  are  overflowed  by 
spring  and  extraordinary  tide  only  and  yield 
grasses  which  are  good  for  hay.  Church  v. 
Meeker,  34  Conn.  421,  -^^^S),  w^here  the  term  is 
distinguished  from  "  sedge  flats." 

"  A  meadow  is  in  the  nature  of  a  perma- 
nent improvement,  and  is  not  like  annual 
crops."  Vermilya  i-.  Chicago,  etc.,  R.  Co.,  6G 
Iowa  606,  616,  24  N.  W.  234,  55  Am.  Rep. 
279.   See  Emblements. 

10.  State  f.  Crook,  132  N.  C.  1053,  1056, 
44  S.  E.  32. 

11.  Barrows  r.  McDermott,  73  Me.  441, 
451. 

12.  Washington  Mut.  Ins.  Co.  v.  Mer- 
chants', etc.,  Mut.  Ins.  Co.,  5  Ohio  St.  450, 
486,  where  it  is  said :  "  The  making  of  meai 
consists  in  the  simple  process  of  grinding." 

13.  Reg.  V.  Sauer,  3  Brit.  Col.  308,  309,  1 
Can.  Cr.  Cas.  317. 

What  does  not  constitute  a  meal  within  the 
meaning  of  a  statute  prohibiting  the  sale  of 
liquor  except  with  a  meal  see  Matter  of  Culli- 
nan,  93  N.  Y.  App.  Div.  427,  429,  87  N.  Y. 
Suppl.  660;  Matter  of  Kinzel,  28  Misc.  (N.  Y.) 
622,  625,  59  N.  Y.  Suppl.  682;  Matter  of 
Lyman,  28  Misc.  (N.  Y.)  408,  409,  59  N.  Y. 
Suppl.  968;  Reg.  r.  Sauer,  3  Brit.  Col.  308, 
309,  1  Can.  Cr.  Cas.  317. 

14.  Jacob  L.  Diet. 

"  Mean  time  "  formerly  meant  the  average 
or  standard  sun  time,  as  distinguished  from 
local  sun  time,  as  shown  by  a  sun  dial.  State 

Johnson,  74  Minn,  381,  383,  77  N.  W.  293. 
See  Time, 

"  Mean  sun  time  "  is  what  is  called  *'  stand- 
ard time."  The  diff'erence  between  standard 
time  and  sun  time  is  exactly  the  same  over 
each  meridian.  There  is  a  diflference  of  four 
minutes  for  each  degree  between  true  sun 
time,  which  is  obtained  by  the  means  of  a 
dial,  and  standard  or  mean  sun  time.  Ex  p. 
Parker,  35  Tex.  Cr.  12,  15,  29  S.  W.  480,  790. 
See  Time. 

15.  Century  Diet.  See  Bigelow  r.  Norris, 
139  Mass.  12,  13,  29  N.  E.  61,  construing  the 
expression  "  I  mean  right." 

16.  The  word  "meander"  is  derived  from 
a  winding  river  in  Asia  Minor,  known  by  that 
name  in  classic  history.    In  our  language,  we 


say  that  a  stream  meanders,  but  we  never 
thus  speak  of  a  shore.  To  speak  of  a  mean- 
dering shore  would  be  to  use  a  singularly  in- 
apt expression.  Seneca  Nation  of  Indians  v. 
Knight,  23  N.  Y.  498,  500, 

17.  Turner  v.  Parker,  14  Oreg,  340,  12  Pac. 
495. 

The  "meander-line"  of  a  watercourse  is 
the  line  showing  the  place  of  the  watercourse, 
and  its  sinuosities,  courses,  and  distances. 
Hendricks  v.  Feather  River  Canal  Co.,  138 
Cal.  423,  426,  71  Pac.  496;  Sehurmeier  v.  St. 
Paul,  etc.,  R.  Co.,  10  Minn.  82,  100,  88  Am. 
Dec.  59. 

18.  Distinguished  from:  "Machine"  in 
Tilghman  v.  Proctor,  102  U.  S.  707,  728,  26 
L.  ed.  279  [quoted  in  Boyden  Power-Brake 
Co.  v.  Westinghouse,  170  U.  S.  537,  556,  18 
S.  Ct.  707,  42  L.  ed.  1136].  "Materials"  in 
Lawson  v.  Higgins,  1  Mich.  225,  227. 

19.  Tucker  v.  Hartford  Mut.  Ben.  L.  Ins. 
Co.,  50  Hun  (N.  Y.)  50,  53,  4  N.  Y.  Suppl. 
505.  See  also  Littell  r.  State,  133  Ind.  577, 
580,  33  N.  E.  417;  U.  S.  v.  Cargo  of  Sugar, 
25  Fed.  Cas.  No.  14,722,  3  Sawy.  46. 

"  Means  calculated  to  inflict  great  bodily 
injury"  see  Keley  v.  State,  12  Tex.  App.  245. 

20.  Littell  f.  State,  133  Ind.  577,  580,  33 
N.  E.  417. 

"All  means  within  its  power  "  see  St.  Louis, 
etc.,  R.  Co.  V.  Vincent,  36  Ark.  451,  455. 

"  By  any  means  of  force "  see  People  r. 
Perales,  141  Cal.  581,  583,  75  Pac.  170. 

"  By  means  of "  see  Hillier  v.  Allegheny 
County  Mut.  Ins.  Co.,  3  Pa.  St.  470,  471,  45 
Am.  Dec.  056;  State  v.  Labounty,  63  Vt.  374, 
375,  21  Atl.  730;  Spencer  v.  Marriott,  1 
B.  &  C.  457,  459,  2  D.  &  R.  665,  1  L.  J.  K.  B. 
0.  S.  134,  25  Rev.  Rep.  453,  8  E.  C.  L.  195. 

"  By  mechanical  or  other  means  "  see  State 
v.  Villines,  107  Mo.  App.  593,  596,  81  S.  W. 
212. 

"  Legal  means  "  see  McCandless  v.  x\lIogheny 
Bessemer  Steel  Co.,  152  Pa.  St.  139,  149,  25 
Atl.  579. 

"  Means  necessary  to  an  end  "  see  State  v. 
Hancock,  35  N.  J.  L.  537,  546. 

"  Other  means  "  see  Maxwell  r.  People,  158 
111.  248,  254,  41  N.  E.  995;  iMcDade  r.  People, 
29  Mich.  50,  55. 

"Proper  means"  see  Hoard  v.  Garner,  10 
N.  Y.  261,  267. 

21.  Tucker  r.  Mutual  Ben.  L.  Ins.  Co.,  50 
Hun  (N.  Y.)  50,  53,  4  N.  Y.  Suppl.  505. 
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q.  v.,  procurement  or  instigation.^^  In  another  sense,  property ;  resources  or 
income  ;     money  ;  estate.^^ 

MEANS  RELIGIOUS  DOCTRINE.  A  belief  and  faith  that  conversions  of  sin- 
ners to  Christianity  and  the  salvation  of  human  souls  is  and  may  be  aided  by 
the  use  of  human  means,  as  contradistinguished  from  the  "  anti-means  "  doctrine, 
which  is  a  belief  and  faith  in  the  exact  opposite ;  that  is,  that  such  conversions 
and  salvation  cannot  be  brought  about  or  aided  by  any  human  means  or  effort 
whatever,  but  that  the  same  must  be,  and  is,  wholly  and  naturally  the  work  of 
the  Lord.^^ 

MEANTIME.    The  intervening  time.^^ 

MEASURE.29  Amount.^"  (Measure:  Of  Damages,  see  Damages.  Of  Dis- 
tances, Etc.,  see  Boundaries.  Of  Logs,  see  Logging.  Of  Proof,  see  Criminal 
Law  ;  Evidence.    See  also  Weights  and  Measures.) 

MEAT.  A  term  which  applies  not  only  to  the  flesh  of  all  animals  used  for 
food,  but,  in  a  general  sense,  to  all  kinds  of  provisions  ft  for  the  sustenance  of 
man.^^    (See,  generally,  Food  ;  Inspection.) 

MEAT  HOUSE.    A  building  in  which  meat  is  stored  and  kept.^ 


22.  Fitchburg  v.  Cheshire  R.  Co.,  110 
Mass.  210,  212. 

23.  Vass  V.  Southall,  26  N.  C.  301,  303. 
"Means  of  satisfaction"  see  Knighton  v. 

Curry,  62  Ala.  404,  408;  Perrine  v.  Fire- 
man's Ins.  Co.,  22  Ala.  575,  576. 

24.  Webster  Diet,  [quoted  in  Sacry  v.  Lo- 
bree,  84  Cal.  41,  49,  23  Pac.  1088;  Brigham 
V.  Tillinghast,  13  N.  Y.  215,  218]. 

"Is  shown  to  have  means,"  as  used  in  the 
request  to  charge,  are  synonymous  with  the 
words  "  of  sufficient  ability/'  as  used  in  the 
statute.  Keenan  v.  Brooklyn  City  R.  Co., 
145  N.  Y.  348,  350,  40  N.  E.  15. 

"  Other  means "  see  Crosby  v.  Lyon,  37 
Cal.  242,  245;  State  v.  Walsh,  31  Nebr.  469, 
476,  48  N.  W.  263. 

"  Means  of  support." —  In  its  general  sense, 
all  those  resources  from  which  the  neces- 
saries and  comforts  of  life  are  or  may  be 
supplied,  such  as  lands,  goods,  salaries, 
wages,  or  other  sources  of  income.  Mc- 
Mahon  v.  Sankey,  133  111.  636,  644,  24  N.  E. 
1027;  Meidel  v.  Anthis,  71  111.  241,  246; 
Schneider  v.  Hosier,  21  Ohio  St.  98,  112. 
See  also  Woolheather  v.  Risley,  38  Iowa  486, 
491 ;  Corey  v.  Kelly,  64  Nebr.  605,  607,  90  N.  W. 
554;  Volans  v.  Owen,  74  N.  Y.  526,  530,  30 
Am.  Rep.  337.  In  a  limited  sense,  it  signi- 
fies any  resource  from  which  the  wants  of 
life  may  be  supplied.  McMahon  v.  Sankey, 
133  111.  636,  647,  24  N.  E.  1027;  Meidel  v. 
Anthis,  71  111.  241,  246;  Schneider  v.  Hosier, 
21  Ohio  St.  98,  112.  See  also  McCann  v. 
Roach,  81  111.  213,  214;  Herring  v.  Ervin, 
48  111.  App.  369,  370;  Eddy  v,  Courtright, 
91  Mich.  264,  269,  51  N.  W.  887;  Hayes  v. 
Phelan,  4  Hun  (N.  Y.)  733,  738;  Mulford  v. 
Clewell,  21  Ohio  St.  191,  197;  Wightman 
V.  Devere,  33  Wis.  570,  578. 

"  Sufficient  means "  of  support  see  Miller 
V.  Miller,  75  N.  C.  70,  71. 

"  Visible  calling  or  means  of  support "  see 
People  V.  Herrick,  59  Mich.  563,  564,  26 
N.  W.  767. 

25.  Black  L.  Diet. 

According  to  the  context,  the  term  has 
been  held  to  exclude  money.  Leinkauf  v. 
Barnes,  66  Miss.  207,  215,  5  So.  402,  con- 
struing the  terms  "  any  of  her  means." 


"  Means  "  does  not  necessarily  mean  money 
on  hand,  although  money  in  the  treasury, 
would  be  such  means,  since  to  speak  of  a 
person  as  a  man  of  means  clearly  does  not 
signify  that  he  only  has  money  on  deposit 
in  bank.  People  v.  Palmer,  13  Misc.  (N.  Y.) 
727,  729,  35  N.  Y.  Suppl.  231. 

"  Available  means "  see  4  Cyc.  1075.  See 
also  Benedict  v.  Huntington,  32  N.  Y.  219, 
224. 

26.  Williams  v.  Johnson,  112  111.  61,  67, 
1  N.  E.  274;  Webster  Diet,  [quoted  in  Brig- 
ham  V.  Tillinghast,  13  N.  Y.  215,  218]. 

27.  Smith  v.  Pedigo,  145  Ind.  361,  373,  33 
N.  E.  777,  44  N.  E.  363,  19  L.  R.  A.  433, 
32  L.  R.  A.  838. 

28.  Webster  Int.  Diet. 

"  In  the  mean  time  "  are  words  of  relation, 
and  refer  not  only  to  a  time  that  is  to  begin, 
but  to  a  time  which  is  also  to  end.  Stevens 
V.  Dethick,  3  Atk.  39,  43,  26  Eng.  Reprint 
826.  See  also  Scarlett  v.  Linckels,  56  N.  J. 
Eq.  777,  782,  40  Atl.  596;  Sweet  v.  Mowry, 
71  Hun  (N".  Y.)  381,  385,  25  K  Y.  Suppl. 
32;  In  re  Irving,  13  Fed.  Cas.  No.  7,073,  8 
Ben.  463,  466;  Wheldale  v.  Partridge,  5  Ves. 
Jr.  388,  393,  8  Ves.  Jr.  227,  239,  32  Eng. 
Reprint  341. 

29.  Distinguished  from  "estimate"  see 
Winch  V.  Winchester,  1  Ves.  &  B.  375,  377, 
12  Rev.  Rep.  238,  35  Eng.  Reprint  146.  See 
Estimated,  16  Cyc.  670. 

An  election  of  an  officer  by  a  board  is  not 
a  "  measure "  passed  by  such  board.  Rich 
V.  McLaurin,  83  Miss.  95,  101,  35  So.  337. 

30.  Atlanta,  etc.,  R.  Co.  v.  Bryant,  110 
Ga.  247,  249,  34  S.  E.  350  [citing  Florida 
Cent.,  etc.,  R.  Co.  v.  Burney,  98  Ga.  1,  11,  26 
S.  E.  730]. 

31.  State  V.  Oakley,  51  Ark.  112,  114,  10 
S.  W.  17;  State  v.  Patrick,  79  N.  C.  655, 
656,  28  Am.  Rep.  340. 

32.  State  v.  Morey,  2  Wis.  494,  495,  60 
Am.  Dec.  439. 

33.  Benton  v.  Com.,  91  Va.  782,  793,  21 
S.  E.  495,  holding  that  the  term  is  synony- 
mous with  and  is  included  within  the  term 
"  storehouse." 

The  words  "  meat  stores "  should  be  con- 
strued to  include  all  sorts  of  meats,  whether 
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Meat  market,  a  word  sometimes  used  as  synonymous  with  tlie  term 
"  butcher  shop.''  ^    (See  Market.) 

MECHANIC.^^  An  Artificer,s6  .  an  artist  an  artisan  a  handicrafts- 
man ;  a  Laborer,^^  c[.  v.  ;  any  skilled  worker  with  tools ;  one  employed  in 
mechanical  labor ;  one  skilled  in  a  mechanical  occupation  or  art ;  ^'^  more 
specifically  one  who  practices  any  mechanical  art;^  one  skilled  in  the  art  of 
building,  and  acquainted  with  the  rules  and  methods  observed  and  pursued  by 
those  engaged  in  constructing,  altering,  and  repairing  buildings  of  all  kinds,  and 
possessing  skill  to  follow  rules,  and  to  adopt  and  follow  methods  one  who 
follows  a  mechanical  occupation  for  a  living,^^  one  who  is  skilled  in  the  use  of 
tools  or  instruments ;  one  who  works  machines  or  instruments  ;  an  operative  ; 
a  person  skilled  in  all  the  trades  which  have  to  do  with  the  construction  of 
buildings  a  person  whose  occupation  is  to  construct  machines,  or  goods,  wares, 
instruments,  furniture,  and  the  like ;  a  workman  employed  in  shaping  and 
uniting  materials,  such  as  wood,  metal,  etc.,  into  some  kind  of  structure,  machine, 
or  other  object,  requiring  the  use  of  tools ;  a  workman  or  laborer  other  than 
agricultural;^^  a  workman  who  shapes  and  applies  material  in  the  construc- 
tion of  houses;   one  actually  engaged  with  his  own  hands  in  constructive 


fish,  flesh,  or  fowl.  Vosse  f.  Memphis,  9 
Lea  (Tenn.)  294,  299. 

34.  Wiest  V.  Luyendyk,  73  Mich.  661,  665, 
41  N.  W.  839. 

35.  Derived  from  the  Latin  mechanicus. 
Webster  Diet,  [quoted  in  Gulledge  v.  Preddy, 
32  Ark.  433,  434], 

"  Practical  mechanic "  see  People  f.  Buf- 
falo, 18  Misc.  (N.  Y.)  533,  536,  42  N.  Y. 
Suppl.  545 ;  Gray  v.  Mechanics'  Bank,  10 
Fed.  Cas.  No.  5,723,  2  Cranch  C.  C.  51.  See 
also  Practical. 

36.  Anderson  L.  Diet,  [quoted  in  Mechani- 
cal Business  Case^  9  Pa.  Co.  Ct.  1,  3  (  citing 
Imperial  Diet.;  Worcester  Diet.)];  Webster 
Diet,  [quoted  in  Gulledge  r.  Preddy,  32  Ark. 
433,  434]. 

37.  Berks  County  v.  Bertolet,  13  Pa.  St. 
522,  524. 

38.  Berks  County  v.  Bertolet,  13  Pa.  St. 
522,  524;  Anderson  L  Diet,  [quoted  in  Me- 
chanical Business  Case,  9  Pa.  Co.  Ct.  1,  3 
{ citing  Imperial  Diet. ;  Worcester  Diet. )  ]  ; 
Century  Diet,  [quoted  in  People  v.  Buffalo, 
18  Misc.  (N.  Y.)  533,  536,  42  N.  Y.  Suppl. 
545]  ;  Webster  Diet,  [quoted  in  Gulledge  v. 
Preddy,  32  Ark.  433,  434]. 

39.  Century  Diet,  [quoted  in  People  t\ 
Buffalo,  18  Misc.  (N.  Y.)  533,  536,  42  N.  Y. 
Suppl.  545]. 

40.  Missouri,  etc.,  P.  Co.  v.  Baker,  14 
Kan.  563,  567. 

41.  New  Orleans  v.  Lagman,  43  La.  Ann. 
1180,  1181,  10  So.  244;  In  re  Osborn,  104 
Fed.  780.  781. 

The  term  includes  all  mechanics  whether 
master,  workmen,  or  journeymen,  who  per- 
sonally work  with  their  own  tools  and  with 
their  own  hands;  it  is  used  in  contradistinc- 
tion to  contractors,  superintendents,  capital- 
ists, or  mere  owners  of  machinery.  Parker- 
son  V.  Wightman,  4  Strobh.  (S.  C.)  363,  365. 

42.  Worcester  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  2]. 

43.  Webster  Diet,  [quoted  in  Smith  v.  Os- 
burn,  53  Iowa  474,  476,  5  N.  W.  681,  constru- 
ing Iowa  Code,  §  797]. 


44.  Webster  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  4]. 

45.  People  v.  Buffalo,  18  Misc.  (N.  Y.) 
533,  536,  42  N.  Y.  Suppl.  545. 

46.  American  Encycl.  Diet,  [quoted  in 
Smith  V.  German  Ins.  Co.,  107  Mich.  270, 
278,  65  N.  W.  236,  30  L.  R.  A.  368];  Im- 
perial Diet,  [quoted  in  Mechanical  Business 
Cases,  9  Pa.  Co.  Ct.  1,  4]. 

47.  American  Encyclopedic  Diet,  [quoted 
in  Smith  v.  German  Ins.  Co.,  107  Mich.  270, 
283,  65  N.  W.  236,  30  L.  R.  A.  368]. 

48.  Webster  Diet,  [quoted  in  Gulledge  v. 
Preddy,  32  Ark.  433,  434;  Smith  v.  Osborn, 
53  Iowa  474,  486,  5  N.  W.  681;  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  4]. 

49.  Imperial  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  3]. 

To  be  a  mechanic,  it  is  necessary  that  the 
person  should  be  an  operative  engaged  in  a 
business  requiring  some  particular  skill  in 
doing  work.  Evans  v.  Beddingfield,  106  Ga. 
755,  757,  32  S.  E.  664. 

50.  People  v.  Buffalo,  18  Misc.  (N.  Y.) 
533,  536,  42  N.  Y.  Suppl.  545. 

51.  Savannah,  etc.,  R.  Co.  v.  Callahan,  49 
Ga.  506,  511;  Webster  Diet,  [quoted  in  Smith 
V.  Osburn,  53  Iowa  474,  486,  5  N.  \Y.  681]. 

52.  Merrigan  v.  English,  9  Mont.  113,  124, 
22  Pac.  454,  5  L.  R.  A.  837 ;  Story  v.  Walker, 
11  Lea  (Tenn.)  515,  517,  47  Am.  Rep.  305; 
Anderson  L,  Diet,  '[quoted  in  Smith  v.  Ger- 
man Ins.  Co.,  107  Mich.  270,  278,  65  N.  W. 
236,  30  L.  R.  A.  368;  Mechanical  Business 
Cases,  9  Pa.  Co.  Ct.  1,  4]  ;  Webster  Diet. 
[quoted  in  Gulledge  v.  Preddy,  32  Ark.  433, 
434 ;  Mechanical  Business  Cases,  9  Pa.  Co. 
Ct.  1,  4]. 

53.  Webster  Diet,  [quoted  in  Gulledge  v. 
Preddy,  32  Ark.  433,  434;  Merrigan  v.  Eng- 
lish, 9  Mont.  113,  124,  22  Pac.  454,  5  L.  R.  A. 
837 ;  Mechanical  Business  Cases,  9  Pa.  Co. 
Ct.  1,  4]. 

It  is  a  term  somewhat  loosely  applied  but 

always  excluding  agricultural  laborers  or 
laborers  engaged  with  pick,  shovel,  or  spade 
or  similar  tools,  and  sometimes  restricted  to 
those  employed  in  making  or  repairing  ma- 
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work.^*  (Meclianic:  Exemption  of,  see  Exemptions.  Lien  of,  see  Mechanics* 
Liens.  Subject  to  License-Tax,  see  Licenses.  8ee  also  Craft  ;  Handicraft  ; 
Labor;  Laborer;  and,  generally,  Mechanics'  Liens.) 

MECHANICAL.^^  Pertaining  to  the  science  of  meclianics  or  mechanism  ;  skilled 
in  mechanics;  bred  to  manual  labor  ;^^  belonging  to  or  relating  to  those  who 
live  by  hand  labor  ;  of  the  artisan  class  ;^''  pertaining  to  artisans  or  mechanics  or 
their  implements  ;  pertaining  to,  governed  by,  or  in  accordance  with  machinery 
or  the  laws  of  motion  depending  upon  mechanism  or  machinery  ;^^  hence  done  as 
if  by  a  machine  or  without  conscious  exertion  of  will,  proceeding  from  habit,  not 
from  intention  or  reflection ;  as  a  mechanical  action  or  movement ;  ^  pertaining 


chinery.  Imperial  Diet,  [quoted  in  Mechani- 
cal Business  Cases,  9  Pa.  Co.  Ct.  1,  3]. 

54.  New  Orleans  v.  Lagman,  43  La.  Ann. 
1180,  1181,  10  So.  244. 

The  term  has  been  held  to  include:  A 
baker.  In  re  Osborn,  104  Fed.  780,  781. 
A  barber.  State  v.  Hirn,  46  La.  Ann.  1443, 
1444,  16  So.  403;  State  v.  Dielenschneider, 
44  La.  Ann.  1116,  11  So.  823;  Terry  v.  Mc- 
Daniel,  103  Tenn.  415,  418,  53  S.  W.  732,  40 
L.  R.  A.  559.  A  builder.  Savannah,  etc.,  E. 
Co.  V.  Callahan,  49  Ga.  506,  511.  A  carpen- 
ter. Thurman  v.  Pettitt,  72  Ga.  38,  39;  New 
Orleans  v.  Lagman,  43  La.  Ann.  1180,  1181, 
10  So.  244.  A  civil  engineer.  Amazon  Irr. 
Co.  V.  Briesen,  1  Kan.  App.  758,  41  Pac. 
•1116,  1119.  A  conductor.  Miller  v.  Dugas, 
77  Ga.  386,  388,  4  Am.  St.  Rep.  90.  A 
dentist.  Maxon  v.  Perrott,  17  Mich.  332,  337, 
97  Am.  Dec.  191.  A  house  and  sign  painter. 
Waite  V.  Franciola,  90  Tenn.  191,  193,  16 
S.  W.  116.  A  master  machinist.  Parkerson 
V.  Wightman,  4  Strobh.  (S.  C.)  363,  365. 
A  merchant  tailor.  In  re  Jones,  13  Fed.  Cas. 
No.  7,445,  2  Dill.  343,  344.  A  plasterer.  New 
Orleans  v.  Bayley,  35  La.  Ann,  545,  546; 
Merrigan  v.  English,  9  Mont.  113,  124,  22 
Pac.  454,  5  L.  R.  A.  837.  A  printer.  Smith 
V.  Osburn,  53  Iowa  474,  476,  5  N.  W.  681. 
A  sawmill  owner.  Gulledge  v.  Predd}^  32 
Ark.  433,  434. 

The  term  has  been  held  not  to  include: 
An  abstracter  of  titles.  Tyler  v.  Coulthard, 
95  Iowa  705,  706,  64  N.  W.  681,  58  Am.  St. 
Rep.  452.  An  architect.  Raeder  v.  Bensberg, 
6  Mo.  App.  445,  447 ;  Price  v.  Kirk,  13  Phila. 
(Pa.)  497,  498.  A  boss  or  director.  Kyle  v. 
Montgomery,  73  Ga.  337,  343.  A  contractor. 
New  Orleans  v.  Pohlmann,  45  La.  Ann.  219, 
221,  12  So.  116.  See  also  Theobalds  v.  Con- 
ner, 42  La.  Ann.  787,  7  So.  689.  A  contractor 
or  master  builder.  Winder  v.  Caldwell,  14 
How.  (U.  S.)  434,  444,  14  L.  ed.  487.  A 
dentist.  Whitcomb  v.  Reid,  31  Miss,  567, 
569,  66  Am.  Dec.  579.  A  draftsman.  Leinau 
V.  Albright,  10  Pa.  Co.  Ct.  171,  173;  Price  v. 
Kirk,  13  Phila.  (Pa.)  497,  498.  An  employee 
with  annual  salary.  State  v.  Martindale,  47 
Kan,  147,  150,  27  Pac.  852  [quoted  in  Bill- 
ingsley  v.  Marshall  County,  5  Kan.  App.  435, 
49  Pac.  329].  A  farmer.  Bevitt  v.  Crandall, 
19  Wis.  581,  583.  A  farmer  or  miller.  Berks 
County  V.  Bertolet,  13  Pa.  St.  522,  524.  A 
foreman  or  superintendent.  Texas,  etc.,  R. 
Co.  V.  Allen,  1  Tex.  App,  Civ.  Cas.  §§  568, 
569.  A  furnisher  of  lumber.  Boutner  r. 
Kent,  23  Ark.  389 ;  Stevens  v.  Wells,  4  Sneed 
(Tenn.)  387,  389.  A  furnisher  of  machinery. 
East  Tennessee  Iron  Mfg,  Co,  v.  Bynum,  3 


Sneed  (Tenn.)  208,  269,  05  Am.  Dec.  56. 
A  furnisher  of  lumber  or  machinery.  Duncan 
V.  Bateman,  23  Ark.  327,  328,  79  Am.  Dec. 
109.  A  manufacturer.  Richie  v.  McCauley, 
4  Pa.  St.  471,  472.  A  Kiaterialman.  Rich- 
ards V.  Shear,  70  Cal.  187,  189,  11  Pac.  007. 
A  painter.  Smith  v.  German  Ins.  Co.,  107 
Mich.  270,  277,  65  N.  W.  236,  30  L.  R.  A. 
368.  A  photographer.  Story  v.  Walker,  11 
Lea  (Tenn.)  515,  517,  47  Am.  Rep.  305; 
Mullinnix  v.  State,  42  Tex.  Cr.  526,  527,  60 
S.  W.  768.  See  also  New  Orleans  v.  Robira, 
42  La.  Ann.  1098,  8  So.  402,  11  L.  R.  A.  141. 
A  scenic  artist.  Garing  v.  Hunt,  27  Ont.  149, 
151.  A  subcontractor.  Parks  v.  Locke,  (Tex. 
Civ.  App.  1894)  25  S.  W.  702,  703;  Krakauer 
r.  Locke,  6  Tex,  Civ,  App.  446,  449,  25  S,  W. 
700.  A  superintendent  or  manager.  Raynes 
V.  Kokomo  Ladder,  etc,  Co.,  153  Ind.  315, 
317,  54  N.  E.  1061. 

55.  Derived  from  the  Latin,  mechanicus; 
the  Greek,  mechane,  a  machine.  Imperial 
Diet,  [quoted  in  Mechanical  Business  Casee, 
9  Pa.  Co.  Ct.  1,  3]. 

56.  Webster  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct,  1,  4]. 

The  term  "  mechanical "  is  employed  to  in- 
dicate that  the  business,  calling,  or  occupa- 
tion in  view  must  be  one  which  cannot  be 
utilized  unless  resort  is  had  to  the  use  of 
some  machinery  or  instrument  of  force  or 
appliance  of  power  in  aid  to  manual  work  in 
some  physical  undertaking  in  which  the  inter- 
vention or  interaction  of  a  superior  mind  is 
not  required.  In  other  words,  the  expression 
means  that  the  occupation  must  be  one  by 
which  the  object  realized  is  not  dependent 
for  its  condition  on  the  exertion  of  a  control- 
ling intellect,  but  rather  on  the  adaptation 
of  some  helping  mechanism  or  use  of  some 
auxiliary  tool  or  instrument.  New  Orleans 
V.  Robira,  42  La.  Ann.  1098,  1099,  8  So.  402, 
11  L.  R,  A.  141,  holding  that  the  term  does 
not  include  photography. 

57.  Webster  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  4]. 

58.  Imperial  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co,  Ct.  1,  3]. 

59.  Webster  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  2]. 

60.  Webster  Diet,  [quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  2]. 

"  Mechanical  movement "  is  the  combina- 
tion and  arrangement  of  mechanical  parts  in- 
tended for  the  translation  or  transformation 
of  motion,  Campbell  Printing-Press,  etc,  Co. 
V.  Miehle  Printing-Press,  etc,  Co,,  102  Fed, 
159,  168,  42  C,  C,  A.  235,  where  the  court 
said:    "They  are  mechanisms  adapted  usu- 
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to  or  in  accordance  with  the  principal  laws  of  mechanics ;  depending  upon  mech- 
anism or  machinery.^^    (See  Mechanic.) 

MECHANICAL  EQUIVALENT.  As  generally  understood,  a  term  employed  where 
one  thing  may  be  adopted,  instead  of  another,  by  a  person  skilled  in  the  art,  from 
liis  knowledge  of  the  art.^"^    (See,  generally.  Patents.) 


ally  for  employment  in  wholly  different  classes 
of  machines  .  .  .  [which]  happen  to  require 
a  similar  resultant,  motion  or  ■  movement  of 
parts."  Distinguished  from  "  philosophical 
instruments "  see  In  re  Massachusetts  Gen. 
Hospital,  95  Fed.  973,  974  \^cit%ng  Robertson 
f.  Oelschlaeger,  137  U.  S.  436,  438,  11  S.  Ct. 
148,  34  L.  ed.  744], 

*'  Mechanical  process  "  see  Risdon  Iron,  etc., 
Works  V.  Medart,  158  U.  S.  68,  80,  15  S.  Ct. 
745,  39  L.  ed.  899;  Cochrane  v.  Deener,  94 
U.  S.  780,  785,  24  L.  ed.  139;  American 
ribre-Chamois  Co.  f.  Buckskin  Fiber  Co.,  72 
Fed.  508,  514,  18  C.  C,  A.  662. 

61.  Imperial  Diet,  {^quoted  in  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1,  3]. 

"  Mechanical  business  "  is  a  term  which  re- 
fers to  the  employment  of  skilled  labor  in 
shaping  materials  into  structures  or  products 
of  utility,  and  not  as  incident  to  one  of  the 
arts  or  professions.  Mechanical  Business 
Cases,  9  Pa.  Co.  Ct.  1,  2,  holding  that  the 
term  does  not  include  preparing  and  mechani- 
cally executing  designs  for  decorating  and 
finishing  a  building,  nor  dredging,  excavating, 
building,  and  executing  submarine  work.  A 
mechanical  business  is  one  closely  allied  to 
or  incidental  to  some  kind  of  manufactur- 
ing business.  Cowling  v.  Zenith  Iron  Co.,  65 
Minn.  263,  268,  68  N.  W.  48,  60  Am.  St.  Rep. 
471,  33  L.  R.  A.  508,  holding  that  the  term 
includes  the  mining  of  ore.  The  business  of 
erecting  buildings  is  a  mechanical  business. 
Finnegan  r.  Noerenberg,  52  Minn.  239,  245, 
53  N.  W.  1150,  38  Am.  St.  Rep.  552,  18 
L.  R.  A.  778. 

"  Mechanical  engineer  "  is  an  engineer  pos- 
sessing a  proficiency  not  possessed  by  tha 
others  in  the  knowledge  of  designing,  con- 
structing, setting  up,  and  operating  boilers, 
engines,  pumps,  and  machinery  generally. 
Craven  r.  Orleans  Levee  Dist.,  51  La.  Ann. 
1267,  1269,  26  So.  104. 

"  Mechanical  operations  "  see  Robertson  v. 
North  Easthope,  15  Ont.  423,  428. 

"  Mechanical  pursuit "  see  State  v.  Hirn, 
46  La.  Ann.  1443,  1444,  16  So.  403;  New 
Orleans  Lagman,  43  La.  Ann.  1180,  1181, 
10  So.  244;  Theobalds  f.  Conner,  42  La.  Ann. 
787,  789,  7  So.  689;  New  Orleans  v.  Bayley, 
35  La.  Ann.  545.  See  also  Mullinnix  v.  State, 
42  Tex.  Cr.  526,  60  S.  W.  768.  Master  build- 
ers and  contractors,  who  employ  others  to  do 
the  work  which  they  merely  superintend,  are 
not  engaged  in  mechanical  pursuits.  Theo- 


balds f.  Conner,  42  La.  Ann.  787,  790,  7  So. 
689. 

"  Mechanical  skill "  is  that  skill  which  in- 
volves only  the  expression  of  the  ordinary 
faculties  of  reasoning  upon  the  material  sup- 
plied, by  a  special  knowledge  and  the  facility 
of  manipulation  w^hich  results  from  its  habit- 
ual and  intelligent  practice.  J.  J.  Warren 
Co.  V.  Rosenblatt,  80  Fed.  540,  542,  25  C.  C.  A. 
625.  The  term  "  mechanical  skill,"  as  used 
in  patents,  is  not  restricted  to  the  skill  of  an}^ 
particular  mechanic.  Johnson  Co.  f.  Penn- 
sylvania Steel  Co.,  67  Fed.  940,  942.  A  roller 
in  a  particular  combination  had  been  used 
before  without  designs  on  it,  and  a  roller 
with  designs  on  it  had  also  been  used  in  an- 
other combination.  It  was  held  that  the 
placing  of  designs  on  the  roller  in  the  first- 
named  combination  should  be  construed  to 
involve  mechanical  skill,  within  the  meaning 
of  United  States  patent  laws,  as  contradis- 
tinguished from  a  patentable  invention,  and 
hence  not  patentable.  Stimpson  v.  Woodman, 
10  Walk  (U.  S.)  117,  122,  19  L.  ed.  866. 
Distinguished  from  "  inventive  genius "  in 
Perfection  Window  Cleaner  Co.  v.  Bosley,  2 
Fed.  574,  577,  9  Biss.  385. 

"  Mechanical  tools." —  The  ordinary  mean- 
ing of  "  mechanical  tools  "  will  include  those 
of  a  dentist.  Maxon  f.  Perrott,  17  Mich. 
332,  337,  97  Am.  Dec.  191. 

"  Manual  or  mechanical  labor  "  see  Ander- 
son Driving  Park  Assoc.  f.  Thompson,  18  Ind. 
App.  458,  48  N.  E.  259,  260. 

62.  Johnson  v.  Root,  13  Fed.  Cas.  No. 
7,411;  May  v.  Johnson  County,  16  Fed.  Cas. 
No.  9,334;  Smith  f.  Marshall,  22  Fed.  Cas. 
No.  13,077  Iciting  Curtis  Pat.  §  332].  See 
also  Chicago,  etc.,  R.  Co.  r.  Sayles,  97  U.  S. 
554,  556,  24  L.  ed.  1053;  McCormick  v.  Tal- 
cott,  20  How.  (U.  S.)  402,  405,  15  L.  ed. 
930;  Alaska  Packers'  Assoc.  t".  Letson,  119 
Fed.  599,  611;  Brammer  v.  Schroeder,  106 
Fed.  918,  920,  46  C.  C.  A.  41;  National  Hol- 
low Brake-Beam  Co.  f.  Interchangeable  Brake- 
Beam  Co.,  106  Fed.  693,  713,  45  C.  C.  A.  544; 
Brill  r.  St.  Louis  Car  Co.,  90  Fed.  666,  668, 
33  C.  C.  A.  213;  Adams  Electric  R.  Co.  X. 
Lindell  R.  Co.,  77  Fed.  432,  440,  23  C.  C.  A. 
223 ;  Carter  Mach.  Co.  r.  Hanes,  70  Fed.  859, 
866;  Holmes  i;.  Truman,  67  Fed.  542,  545,  14 
C.  C.  A.  517;  Jensen  Can-Filling  Mach.  Co. 
X.  Norton,  67  Fed.  236,  239,  14  C.  C.  A.  383; 
Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  980,  981, 
10  C.  C.  A.  216. 
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